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STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Dale: Aoril 10. 1997

Title:
Sponsor: Rep. Davis
Requestor: (H) Jub

Expenditures/Pevenues:
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 8 STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUE (decrease)

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL

Estimate of any current year (FY97) cost $

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

Municipal Taxation of Alcohol

FY98

0.0

0.0

0.0

(Attach a separate page if necessary)

FISCAL NOTE BILL NO: SSHB 132
Dept. Affected: Revenue
BRU: Revenue Operations
Component: Income and Excise Audit
COMPONENT SERIAL NO. 113
(Thousands of Dollars)
FY 99 FYO00 Fyo1 FY 02 FY 03
0.0 0.0 0.0 0.0
_ ]
(Thousands of Dollars)
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0

The Department of Revenue determines the proposed legislation may cause the state to lose a small amount of
state alcohol tax revenues. Thisrevenue loss would be due to a factor called "elasticity”. Elasticity means that
when price of a commodity goes up the consumption goes down. Ifwe assume that some municipalities that
currently have no sales tax on alcohol enact one, prices would go up. Our economist located two sources for
elasticity of alcohol which indicated that for every 1%increase in price, consumption would decrease 1/3 of 1%
There are numerous variables to consider in estimating the potential revenue loss.

** Given the uncertainties involved and not knowing which if any municipalities will increase their alcohol tax DOR

can not estimate the loss of revenue.
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STATE OF ALASKA FISCAL NOTE BILL NO:SSHB 132

1997 LEGISLATIVE SESSION

Revision Dale: Dept. Affected: Community & Regional Affairs
Title: An Act relating to municipal taxation BRU: none
of alcoholic beverages Component none
Sponsor: Rep. Davis
Requestor:  House C&RA Committee COMPONENT SERIAL NO.
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 98 FY 99 FY00 Fy 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 00 00 00 00 00 00

CAPITAL 00 00 00 oo oo 00

REVENUE FUND SOURCE: |

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 00 00 00 00 00 0.0

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME

TEMPORARY

Estimate of current (FY97) impact $ none

aNAI VSIS: (Attach a separate page if necessary)

This legislation would have no fiscal impact on the department.

Prepared by: Remond Henderson. Director (A trr& nz/Jcsrw U zi& vt Phone:  465-4708
Division: Division of Administrative Services Date: 3/4/97
Approved by Commissioner: N>, S Date: 3/4/97
Agency: Community & Regional Affairs

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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Page 1 of 1



STATE OF ALASKA FISCAL NOTE BILL NO: SSHB 132
1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Revenue
Title: Municipal Taxation of Alcohol _BRU: Revenue Operations
Component: Income and Excise Audit
Sponsor: Rep. Davis
Requestor: (H) CRA COMPONENT SERIAL NO. 113
Expenditures/Revenues: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVa
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0-0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |

1CHANGE IN REVENUE (decrease) ($50.0 - $200.0) ($50.0 - $200.0) ($50.0 - $200.01 ($50.0 - $200.0) ($50.0 - $200.0) ($50.0 - $200.0)

EUND SOURCE (Thousands of Dollirs)
1002 Federal Receipts
1003 GF Match
toca GF 0.0 0.0 0.0 0.0 00
1005 GF/Program Receipts
1037 GF/Mental Health

Other

rotaL 0.0 00 00 0.0 00 00
00

Estimate of any current year (FY97) cost $

FUa-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separato page if necessary)

The Department of Revenue determined the proposed legislation may cause the state to lose a small amount of state alcohol tax
revenues. This revenue loss would be due to a factor called 'elasticity”. Elasticity means that when price of a commodity goes up the
consumption goes down. If we assume that torne municipalities that currently have no sales tax on alcohol enact one, prices would go
up. Our economist located two sources for elasticity of alcohol which indicated that for every 1% increase in price, consumption
would decrease 1/3 of 1%. There are numerous variables to consider in estimating the potential revenue loss. We reviewed the
consumption factors for Anchorage, Kenai and the Aleutians. A three or five percent sales tax in these locations would result in a
$90,000 to $150,000 loss in revenue. These cities have no current sales tax, others do. Our overall potential loss is a rough estimate
assuming that on a statewide basis some municipalities would enact or raise sales taxes on alcohol.

Prepared by:
Oivision:
Approved by Commissioner:

Agency:
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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Ford
3/10/97
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIS
TO: SSHB 132 J )
( -
Page 1, following line 15: , t* JJ
Insert a new bill section to read: It (g

"* Sec. 2. AS 04.21.010 is amended by a/dding a new subsection to read:

(e) If a municipality imposes a tax on alcoholic beverages under (c) of this
section and imposes a tax on other sales within the municipality, and the tax imposed
on alcoholic beverages is higher than the tax imposed on other sales, the municipality
shall comply with the provisions of this subsection. Revenues received from that
portion of the tax on alcoholic beverages that is higher than the tax imposed on other
sales within the municipality must be'appropriated by the municipality for alcohol

related social services provided by the municipality.”

Renumber the following bill section accordingly.
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Ford
3/28/97

AMENDMENf

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIS
TO: SSHB 132

Page 1, following line 15:
Insert a new bill section to read:
"* Sec. 2. AS 04.21.010 is amended by adding a new subsection to read:

(e) If a municipality imposes a tax on alcoholic beverages under (c) of this
section and the tax imposed on alcoholic beverages is higher than the tax imposed on
other sales, the municipality shall comply with the provisions of this subsection. A
municipality, when holding an election to impose a tax on alcoholic beverage as
described under this subsection, shall include a statement on the election ballot
indicating that it is the intent of the governing body that revenues, if any, will be
appropriated by the municipality for alcohol related ,services provided by the

municipality.”

Renumber the following bill section accordingly.



640 Alaska

ty the entire burden of n loss for which
two are, hy hypothesis, responsible. The
negligence of the defendant has played
no less a part in causing the damage; the
plaintiffs deviation from the community
standard of conduct may even be rela-
tively slight, and the defendant's more
extreme;....

Id at 1048 (quoting w. Prosser, Handbook

al the Lawof Torts s 433 (4th ed. 1971)).

The rule that any degree of fault bars all
recovery is an anachronism. Comparative
negligence has been in effect in this state
since the KaalZ decision. No special prob-
lems have been encountered. In the con-
text of joint tortfeasors, the all or nothing
common law rule which forbade one joint
tortfeasor from obtaining contribution
from another was abolished by statute in
1970 with the enactment of the Alaska
Uniform Contribution Among Joint Tort-
feasors Act. AS 09.1C.010-.0GO (repealed
eff. 3/5/89). Although under this act joint
tortfeasors share equally in the common
liability rather than according to the com-
parative fault of ench, this system was
nonetheless clearly preferable to the all or
nothing common law rule." Under current
law, joint tortfeasors arc liable for that
percentage of total damages which accords
to the percentage of fault of each. AS
09.17.080(d). The rule that partial fault of
a party precludes all loss shifting Ims thus
been cleBrly rejected by this court and by
the Alaska Legislature in the context of
tort law. To announce such a rule in the
closely related area of implied contracts is
to ignore the legal developments of the Inst
two decades.

We have recognized that in certain cases,
especially those involving the performance
of professional services, identical claims
may reasonably be said to arise both in tort

I. "This ad would distribute the burden of re-
sponsibility equitably among those who ore
jointly liable and thus avoid the injustice often
resulting under the common law.™ House Ju-
diciary Committee Report, 1970 House Journal
437 (quoting the National Conference's prefato-
ry note to the Uniform Contribution Among
Tortfeasors Act). “(S|haring equally, furnished
a rough approximation of a just result. For
example, it was certainly preferable when two
Joint tort-feasors were liable, for them to shatc
equally in paying the damages, than for one to
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anil in implied contract, Lee HodN &
Asxaaes, Lid v Radne 806 p.2d s4s,
853-54 (Alaska 1991). " ‘This court should
avoid applications of the law which lead to
different substantive results based upon
distinctions having their source solely in
the niceties of pleading and not in the un-
derlying realities.” Id at ss3 (quoting
Hoa v Mirikitani, 65 Haw. 167, 517 P.2d
1, 4-5 (1973)). It iB therefore appropriate,
so far as is possible, to npply rules of law
to implied contractual indemnity claims
which arc similar to those applied to indem-
nity claims sounding in tort.

If one accepts the conclui ‘an that implied
contract claims seeking to shift all or pnrt
of a loss to another wrongdoer should be
treated similarly to tort claims having the
same objective, it is immediately apparent
that 1obs shifting proportional to fault
should be allowed under current law be-
cause currently atortfeasor may not suffer
a loss which is disproportionate to its fault.
AS 09.17.080(d). In my view, loss shifting
proportional to fault should also apply to
cases, such as the present one, which arose
when the Alaska Uniform Contribution
Among Joint Tortfeasors Act was in effect,
because, as noted, loss shifting proportion-
al to fault is closer to the statutory contri-
bution remedy than no loss shifting at all.

The rule that there can be no partial non-
statutory indemnity between concurrently
negligent tortfeasors was_adopted by this
courtin VatasGap. r. RO
icds, Inc, 661 P2d 619, 626 (Alaskn
1983)." It was largely based on the ratio-
nale that Bince the contribution act allowed
a partial loss-shifting remedy among joint
tortfeasors, any other partial loss-shifting
remedy would necessarily conflict with the
statutory remedy. This rationale, however,

o free simply bcenusc th laintiff elected to
?ec e fromp}tlhe other." %Cm1m
v. %VE 605 P.2d 426. 441 (Alaska 1979)
(Boochevcr. CJ.. dissenting).

2. since been followed in other tort
e RV s P P
@%7 3 P.2d 499, 503-04, Igﬂagka 1988); J7.C.

ﬁ?CdSV relrds, ess p.2d 830,

842 (Alaska 1984).

LAGOS v. CITV AND

cue«e bis rad
does not apply to partial indemnity claims
based on implied contracts since the contri-
bution act has never applied to implied
contract cases. The majority opinion's re-
linnce on the rule is thus difficult
to justify. To repeat, the rule
barred partial non-stalutory loss shifting in
tort cases because there was a partial stat-
utory loss-shifting remedy. There has nev-
er been a partial statutory loss-shifting
remedy in implied contract cases, and
therefore the rationale of the VEIIOCS rule
does not apply $such cases.

In summary, where two parties are at
fault and are responsible for an indivisible
loss, any rule that provides that one of
them must bear the entire loss without the
opi>ortiinity to shift part of the loss to the
other is manifestly unjust What should
happen is that the loss should be shared in
proportion to the fault of each party. In
accord with thir, the trial court should he
directed on remand to instruct the jury to
apportion the damages which the Borough
muBt pay between the Borough and Roen
according to the comparative degree of
fault of each.

Mike LAGOS and Mci Fong Lagos, Indi-
vidually, and d/b/n Marina Restaurant,
House of Liquors, Inc. d/b/a House of
Liquors, an Alaskn corporation; und
Pioneer Liquor, Inc,, d/b/a Pioneer
Bar, an Alaska corporation. Appellants,

V.
CITY ANI) BOROUGH OF
SITKA, AppellccH.

No. S-1136.
Supreme Court of Alaska.

Dec. 27, 1991

Owners of business and businesses
which sold alcoholic beverages filed com-

OROUGII _OF SITKA Alaska 641
M (ke 103

plaint for declaratory judgment and injunc-
tive relief against ordinance of city and
borough imposing additional tax on alcohol-
ic beverages above and beyond consumer
sales tax imposed on other commodities.
The Superior Court, First Judicial District,
Sitka, Rodger W. Peques, J., granted sum-
mary judgment for city, and owners ap-
jiealed. The Supreme Court, Rabinowitz,
C.J., held that statute authorizing munici-
palities to impose “sales tax on alcoholic
beverages if sales taxes are imposed on
other sales within the municipality” prohib-
its municipality from imposing greater tax
on sales of alcoholic beverages than on
sales made on other commodities.

Reversed.

1 Statutes G=1BH

Supreme Court does not adhere to
plain meaning rule in interpretation of stat-
utes.
2. Statutes <s=183

In interpreting statute, Supreme Court
looks first to language of statute.

3. Intoxicoting Liquors &=9I

Statute authorizing municipalities to
impose "sales tax on alcoholic beverages if
sales taxes are imposed on other sales
within the municipality” prohibits munici-
pality from imposing greater tax on sales
of alcoholic beverages thun on sales made
on other commodities. AS 04.21.010(c),

©)2).

Willinm G. Royce, Anchorage, for appel-
lants.
Theron J. Cole, Sitka, for appellees.

Barbara J. Blnsco, Juneau, for amicus
curiae, City and Borough of Juneau.

Before RABINOWITZ, CJ., and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

OPINION
RABINOWITZ, Chief Justice.
I. FACTS AND PROCEEDINGS

This appeal raises the question nf the
validity of 4.08.040 of the Sitka General
Code. This ordinance provides,



' 642 Aasn

A consumer sales tax is levied on all
sales made in the City and Borough of
Sitka at the rnto of 4% of the selling
price. An additional 4% consumer Rales
tax is placed upon the snle of alcoholic
beverages. Normally the burden of this

tax rests upcn the consumer.
In 1989, the City and Rorough of Sitka
("Sitka") had amended this ordinance to
f include the additional tax on nicoholic bev-

,Nerages in response to a ballot proposition

/m
v

&

tit-*
> i>r°

passed by voters on October 3, 1989. The
ballot proposition also provided for “the
resulting revenue to bo dedicated toward
the prevention and treatment of alcohol
and drug abuse in Sitka.” Just prior to the
election, nppellnnts, us owners of business
and businesses which sold ulcoholic bever-
ages, ("Lagos") filed a complaint for de-
claratory judgin nl and injunctive relief,
seeking to have the ballot proposition inval-
idated.
fAgos alleged that the ballot proposition
and the ordinance were unlawful on three
grounds:
t. f-: (1) AS 04.21.010(c) prohibits taxing nl-
pJ coholic beverage sales at a rate higher
than the tax on other sales;

(2) The regulation and taxation of alco-
hol has been preempted by state law
except where such power is specifically
conferred on municipalities; and

(3) A municipal tax purjiorting to dedi-
cate resulting revenues violates Article
IX, § 7, of the Alaskn Constitution.

Lagos filed for summary judgment on the
first ground, that Sitka's sales Lax was
illegal under AS 04.21.010(c). This statute
provides,
A municipality may not impose taxes on
alcoholic beverages except
(1) property taxes on alcoholic bever-
age inventories;
(2) sales taxes on alcoholic beverage
sales if sales taxes are imposed on other
snles within the municipality; and

The parties agree llial ihls appeal does not
raise any issues of fan, but rather concerns lhc
interpretation of statutes. This court will em-
ploy de now review to a grant of summary
judgment, Kollodpe r. State, 757 P.2d 1028. 1032
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©)] sales taxes on alcoholic beverage

sales that were in effect before July 1,

1983.

I-ngos read Bubscction two of this statute
to ban discriminatory sales tax rates on
alcoholic beverages. In this regard he ar-
gued that the legislative history of AS 04.-
21.010(c) showed that lite legislature in-
tended to ban discriminatory rates when it
enacted AS 04.21.010(c)(2).

Sitka filed its own motion for summary
judgment, requesting the superior court to
dismiss Lagos' complaint for declaratory
and injunctive relief. Sitka argued that
none of the contentions advanced by Lagos
raised any "issue as to any matcrinl fact
nnd that [Sitknj is entitled to judgment as a
mutter of law."

The superior court granted summary
judgment in favor of Sitka. The court
thought Lagos' legislative hiBtory argu-
ment unpersuasive, nnd concluded that
"[hjtid uniformity in rates of taxation been
intended, the language of the legislation
could easily have been written to say
SO Some legislators may Imvc opposed
a requirement for uniform rates." The
superior court did not address logos’ re-
maining preemption and unconstitutional
dedication arguments. This appeal fol-
lowed.1

Il.  DISCUSSION

In Uiis appeal Lagos raises the same
arguments against Sitka'’s differential alco-
holic beverage sales tax as were urged
before the superior court.

A DOmes AS QL2 chibit tax-
ir esofdo&.]g?tparﬂagsata
trlgﬁ rate then ather comod-
ties?

AS 04.21.010(c)(2) authorizes municipali-
ties to impose a "sales tax on alcoholic
beverages if sales taxes arc imposed on

other sales within the municipality." La-
gos interprets this provision to mean "that

(Alaska 1988), and will adopt the rule of law
which Is “most persuasive In light of precedent,
reason and policy." Ixtnpdon r. Champion, 745
P.2d 1371. 1372 n. 2 (Alaska 1987) (citations
omitted).

I.LADOS v. CITY ANI) BOROUGH OK SITKA

Alaska 643

Qiteu *23 PJd 641 (Avik» ml)

sales taxes on ulcoholic beverages arc al-
lowed only to the extent sales taxes arc
imposed on other bblcb." '
We have stated that the goal of statutory
construction is:
[Tlo give effect to the legislature’s in-
tent, with due regard for the meaning
the statutory language conveys to oth-
ers. In this respect, we have repeatedly
staled that unless the words have ac-
quired a peculiar meaning, by virtue of
statutory definition or judicial construc-
tion, they are to be construed in accord-
ance with their common usage.

Tesao Aada Pardeum v Keal
Fipeine @, 746 p.2d 896, 905 (Alaska
1987).

11,21 We do not adhere to the plain
meaning rule in interpretation of statutes.
Uhversity of Aada v Gidaus, ac
P.2d 424, 428 n. 5 (Alaska 1983). However,
we have stated that "where a statute's
meaning appears clear and unambiguous,

. the party asserting a different meaning
has a correspondingly heavy burden of
demonstrating contrary legislative intent."

Sx d0 Jate v Aex, 640 P.2d 203,
208 n. 4 (Alaska 19821 (under Alaska’s slid-
ing scale approach to statutory interpreta-
tion, the plainer the language of the stat-
ute the more convincing the evidence of
contrary legislative intent must be). In
interpreting a statute, we look first to the
language of the statute. Wad it
758 P.2d 87, 89 n. 5 (Alaska 1988). Here,
the language of the statute, on its face,
proscribes imposition of a sales tax solely

2. flcforc (he superior coon Lagos argued In
pan:
If one restricts the analysis to the language
amending (c)(2). one may argue (as Sitka
docs) (hat the statute allows Sitka to lax alco-
holic beverages at any rate, so long as sales
taxes are Imposed on some other sales within
the municipality. It is true that (c)(2) con*
tains no discussion regarding the rate of taxa-
tion on alcoholic beverage sales. Titus, so
long as the analysis is restricted to (c)(2). one
could argue (as Sitka docs) that municipalities
are free in single out sales of alcoholic bever-
ages for taxation at a rate greater than taxes
imposed on other sales. Others could argue
with equal convincing force that sales taxes
on alcoholic beverages are allowed only to the
extent sates taxes are imposed an other sales

on alcohol. It docs not explicitly address
rates of taxation.

1 The legislative history

The language requiring a municipality to
tax salcB of other commodities before tax-
ing sales of nicoholic beverages was added
to AS 04.21.010(c) in 1985. Ch. 74, § 20,
SLA 1985. Similar language had been de-
leted from the statute in 1980.1 Ch, 131,
§ 4, SLA 1980.

Lagos argues that the legislative history
supports his interpretation of the 1985
amendments to AS 04.21.010(c). Senator
Eliason sponsored the amendment to AS
04.21.010(c), and the Senate Finance Com-
mittee deliberated over the merits of the
amendment. In proceedings before the
Senate Finance Committee, Senator Eliason
asked Senator Ray to "testify on the back-
ground of this particular amendment”
Proceedings of the Senate Finance Commit-
tee, May 8, 1985 (“ Proceedings") (testimo-
ny of Senator Eliason). Senator Ray testi-
fied as to his involvement with the 1980
recodification of the code dealing with alco-
holic beverages. He noted that the 1980
elimination of the language in the amend-
ment was inadvertent. He then stated,
"(iln fact, two or three years after the bill
hud passed when ... Juneau ... con-
sidered adding an additional tax, it sur-
prised me immensely, and | said, 'Well,
they can't do that." I[d senator Ray
went on to explain, “ It would seem to me it
would be discriminatory to have an addi-
tional tax on anything." Because Ju-

within the municipality—hus requiring an
equality of rale.

Thux, it is necessary to consider the mean-
ing and intended effect of (c)(3) adopted as
pan of the 1985 omcndmcnl—

(Emphasis in original.)

3. The original language read, “nor shall any
municipality impose taxes other than properly
taxes on liquur Inventories and sales taxes on
liguor sales when such taxes are levied on other
properly and sales within the community.” Ch.
86, § I, SIA 1960. Apparently, Ihc language
requiring taxes on all commodities was inad-
vertently eliminated when the code was revised
In 1980. See Senate Finance Comm. Proceed-
ings. May 7, 1985 (testimony of Sen. F.lloson);
ill., May 8, 1985 (testimony of Senator Ray).
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neau did in fact enact a tax which taxea
sales of alcohol at a higher rate than it
taxes other commodities, Lagos concludes
that Senator Ray was interpreting the
missing language to prohibit enactment of
differential sales taxes on sales of alcohol.

After listening to Senator Ray's testimo-
ny, Senator Elinson explained,

The only limitations we're imposing on

local governments is tho fact that they

cannot take a specific sales lax on a

specific industry. What we're saying is

that if you want to tax liquor and what-
ever else you might want to tax, that’s
alright. But we want to—it’s keeping
any specific industry—going out and
point nnd saying, "We're going to tax
you and no one else.” ... They can ...
impose a ten percent tax on liquor and
tobacco—that wouldn't be in violation of
this provision..,. If the proposition
rend, "Shnll we impose a ten percent lax
on tobacco only?" they couldn't under
this provision.

Id. Earlier in the proceedings, Senator Eli-

ason had stated,

Under this language, no they can't dis-

criminate between alcohol or food or

clothing or any other commodity that's
sold in the market. Its reasoning being
that the state does regulate very strin-
gently Uic alcoholic program in Alaska,
so that's what the intent of the legisla-
tion is to treat them all equally.

Id. This history suggests that both sena-

tors intended to eliminate differential rales

of taxation on Bales of alcohol.

Additional support for Lagos' position is
found in a comment by Senator Ferguson.
At the May 7, 1985 proceedings of the
Senate Finance Committee, Senator Fergu-

4. After hearing tile testimony of tile Acting Com-
missioner. the committee then questioned Ihc
drafter of the amendment, Tamara Cook (of lhc
legislative affairs committee slaff). She Slated,
"(als 1 read this language, If a municipality,
whether it be a city or a boroutt;h, In fact Im-
Rosed a sales lax on anything other than alco-

ol, it would be free to then alSo include alcohol
within Its sales tax structure." Proceedings,
May 7. 1985,

5, The amicus, City and florough of Juneau, ar-
gues in part as follows:

son asked, “Dillingham is thinking about
raising the taxes on alcohol, and would
they be allowed to continue their move-
ment? | guess they wouldn't be able to
after July 1, 1985?" Id. Senator Kerttula
in response stated that "fa]s long as their
ordinance is fully implemented prior to July
1st, they would bo grandfathered in." Id.
Apparently, both theHe senators believed
that the amendment in question prohibited
differential rates on alcohol sales tax.

Subsequently, at the same May 7, 1985
Senate Finance Committee meeting, the
strongest statement concerning the subject
of differential rates of taxation was made
by the then Acting Commissioner of the
Department of Community & Regional Af-
fairs, in response to the comment by Sena-
tor Ferguson. The Acting Commissioner
stated, "l understand then in the amend-
ment that this refers to tax equalization
nnd you cannot act n sales tax for nleohol
higher than any other commodity within
the community."" Id.

Sitka counters by noting limt

the lagos’ are relying upon the state-
ments of individual legislators made in a
single committee. There are no commit-
tee findings, no report, no journal en-
tries, no indication that the whole legisla-
ture knew of or considered the state-
ments or even considered anything be-
yond the words of the amendment that
was partofa much larger hill.... Since
there is no indication that the statements
made in the committee were before the
legislature, the legislature's intent must
be presumed to be that expressed in the
wools of the statute.5

Sitka, nnd the nmicus, also rely on an
opinion from an Assistant Attorney Gener-

Under | o statute, a preemstmg sales tax on
alcoholic  -vernges was "grandfathered"™ re-
gardless tc whether the lax was part of a two-
flered sales lax s%/stem (such as Juneau's sales
lax on alcoholic beverages) or pari of a smqle-
tiered system which Imposed a lax on lhc
sales of alcoholic beverages onlg. Thus, ih*
only sales tax system proscribed by Ihc statute
is one which would impose a tax on the sales
of alcoholic beverages only and which was
“not in effect before” July t, 1985.

(limphasis In original.)
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al and a memorandum from the then Depu-
ty Director of the Division of Legal Servic-
es for the Legislative Affairs Agency, both
of which concluded that tho 1985 amend-
ment to AS 04.21.010(c) did not speak to
the rate of taxation.'

2. The effect of AS 04.21.0I0fcX-l)

Lagos further argues that the grandfa-
ther clause of AS 04.21.010(c)(3), which per-
mits the continuation of "sales taxes on
alcoholic beverage sales that were in effect
before July 1, 1985," demonstrates that the
legislature intended to prohibit differential
rates of taxation when it enacted its
amendments to AS 04.21.010(c). Lagos as-
serts that this grandfather clause applied
to the communities of Craig, Juneau, and
Kotzebue, because those communities had
in place differential taxes on the sale of
alcoholic beverages at the time the 1985
amendments were enacted. Additionally,
Lagos points to the discussions of the Sen-
ate Finance Committee which indicnto that
the committee believed these three commu-
nities were the only communities affected
by the grandfather clause. From a review
of the legislative history of the amendment
to AS 04.21,010(c)(3), nnd the differential
sales tax ordinances of Juneau, Craig, and
Kotzebue, lagos concludes that AS 04.21.-
010(c)(3) wns enacted for the specific pur-
pose of preserving the two-tiered municipal
sales taxes on alcohol in these three com-
munities. Thus, Lagos concludes that any
ambiguity as to whether AS 04.21.010(c)(2)
prohibits discriminatory rates of taxation
on sales of nlcoholic hevcrages is resolved
by the provisions of AS 04.21.010(c)(3).

The City and Borough of Sitka reply that
there is no indication in the wording of AS
04.21.010(c)(3) that it is limited to instances
of unequal taxation or that it is limited to
the communities of Craig, Juneau, and Kot-

6. In supgprt of its reliance on these two doc-
uments' Sitka cites State. De;Z)'I of Natural Re-
sources 1. City of Haines, 627 I'2tl 1047, 1049
nn. 6 A7 (Alaska 1981) and Camev v. Stale. R
of Fisheries. 785 P.2d" 544. 548 (Alaska. 19902
("Opin‘ons of the Attorney General, while no
controlling on matters of” statutory interpreta-
tion ore entitled to some deference.").

7, In addition to the text and IegUislative histor
surrounding the adoption of AS04.21.010(c)(3),

zebue. "It could just as easily be applied
to communities taxing alcohol alone prior

to July 1, 1985."

I11. CONCLUSION

(,1] Our review of the merits lends us to
the conclusion that lagos' position is the
more persuasive one. We therefore hold
that the Sitka ordinance which taxes the
sales of nlcoholic beverages at a 4% higher
rate than sales made on other commodities
within the City nnd Borough of Sitka is
violative of AS 04.21.010(c).

The text of AS 04.21.010(cX2) is ambigu-
ous in that it fails to clearly indicate wheth-
er it prohibits the imposition of discrimina-
tory rales of sales taxes on sales of alcohol-
ic beverages. On the other hand, the text
of AS 04.21.010(c)(3) and the relevant legis-
lative history concerning this 1985 amend-
ment to AS 04.21.010(c), indicate that the
legislature intended its amendments to pro-
hibit the imposition of discriminatory sales
taxes, whether in the form of sales tax rate
differentials or a sales tax imposed solely
on the sale of alcoholic beverages.” Thus,
we conclude that AS 04.21.010(c)(2) and AS
04.21.010(c)(3) when read together, bar a
municipality from taxing only the snle of
alcoholic beverages and further require
that if sales taxes are imposed on other
commodities then the rate of taxation on
the sale of alcoholic beverages may not
exceed the rate of taxation imposed upon
such other commodities sales.

REVERSED."

O M\l iy

ihc legislative history of AS 04.21.010(c)(2) not-
ed above, provides evidence that some members
of the Senate Finance Committee, Including the
amendment's sponsor, intended that there ¢ no
discrimination in a municipality's rate of taxa-
tion concerning alcoholic beverages.

8. Our holding that the ordinance in question is
unlawful makes it unnecessary to address any
of the remaining Issues in this appeal.



2 Alaska

a motor vehicle while intoxicated. The su-
perior court affirmed the district court's
rejection of appellant's motion to withdraw
his nolo contendere plen and this appeal
followed.1

In this nppenl the Stale nf Alaska has
confessed error. In its confession of error,
the stale notes "a remarkable parallel I>c-
tween the transcript of the proceedings
here and the record in Boykin e. Alabama,
395 U.S. 238 [89 S.Ct. 1709, 23 L Ed.2d 274]
(19691." Further, the slate explicitly "con-
cedes that the inquiry made of the defend-
ant in the instunt case consisted only of a
determination that he understood that he
could lie sentenced on a no contest plea as
on a guilty plea." The state cnncludes its
confession of error in the following manner:

Accordingly, the Stale of Alaska con-
cedes that error occurred in accepting the
defendant's nolo pica without at least
some inquiry into the voluninrincss nf
thnt plea, and that the court likewise
erred in failing to permit withdrawal or
the plea.l

We have reviewed the state's confession
of error in light of the principles recently
enunciated in Lewis v. State, 565 P.2d 846
(Alaska, 1977) and Joe e. State, 565 P.2d
508 (Alaska, 1977).* In our opinion in Lew-
is, this court chnse not to adopt the rule of
McCarthy v. Unitctl States, 394 U.S. 459, 89

3. Inits Jud%mt-.M on Appeal the superior court
held in _Far ) o
While compliance with Criminal Rule It(ct

Is. ulcourse, desirable and thp court should
insure that criminal defendants arc properly
informrd_and aware ot the consequences ot
their actions, this court concludes that the
District Cnurl Judge did not err In denying
appellant's motion” lo withdraw plea “The
aPpeIIant was represented by counsel, the
plea was openly made with an_understanding

of the charge and the possibility of the type
til punishment that was actually imposed

3. the ?overnm,en,t further slates in us confes-
sion of error lil.il ‘\gn Boykin, the Supreme
Cnurl of the tinned Stales held It lo lie plain
and reversible error to_accept a quilty plea
absent some indication in the record that the

ptea was ottered voluntarily.

4. All n( the relevant proceedings which were
held in both the district and superjor courts in
the case at liar antedated our decisions in the
[puts and Joe cases
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S.Ct. 1166. 22 L.Kd.2d 418 (1969), which
mandates that the failure of a federal trial
court to follow the procedures specified in
Utile 11(e), Federal Rules of Criminal Proce-
dure, is /ter se reversible error. In Lewis
we held that the consequences of the trial
court's failure to comply with Alaska's par-
allel Rule 11 "would lie better considered on
n case-hy-ease basis."* In Joe we applied
the Lewis rule and concluded that “the
slate met its burden of proof, and that the
superior court tlitl substantially comply with
Criminal Rule 11 at the time it accepted
iluroltl Harvey Joe's plea."*

Basetl upon our decisions in Lem's and
Joe, we have concluded that the confession
of error is supliorteil by the record nnd hns
foundation in law.1 Criminal Rule 11(c)
provides in part:

(c) Pleas of Guilty or Nolo Contendere.

The court shall not accept a plea of guilty

or nolo contendere from n defendant

without first addressing the defendant
licrsonally and

(3) informing him:

(i) of the mandatory minimum punish-
ment, if any, nnd the maximum possi-
ble punishment provided by the statute
defining the offense to which the plea
is offered

5. Lewis v. State, at 851 (Alaska, 1977). fur-
ther. in Lewis, at B52, we stated:

[TJhc drafters of the Uniform Rules ot Crimi-

nal Procedure would apply the McCarthy

rule ot automatic reversal onI[y If,'ﬂt)he plea

was accepted without substantial compli-

ance' with their eﬁ;uwalent of Rule Ilie)

Uniform Rule of Criminal Procedure
444(e)£2)(l) (1974) ]
For these reasons, wr have determined to

Ireal violations of Criminal Rule 11(c) In the
same manner as other errors not of conslitu-
ttonal dimension—reversible only if they af-
fect substantial rights of the" defendant
(fik)tnute and cttatinn omitted, emphasis in
original)

6. Joe v. Stale, al 514 (Alaska, 1977)

1. Comgarr In the Matter nf D P. v. Stale. 556
P2d 1256 (Alaska, 19761

MUNICIPALITY OF ANCHORAGE v. FROIINK Alaska ]
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Since the district court did not comply with
the procedural requirement of Criminal
Rule It(c)(3Xi), We cnnclude thut the
government's confession of error is appro-
priate. Given the district court's failure to
substantially comply with Criminal Rule 11,
the matter is remanded lo the superior
court with directions to remand to the dis-
trict court for the purpose of permitting
appellant lo withdraw his plea of nolo con-
tendere. The stale may proceed in its pros-
ecution of nppellnnt for the offense of tgior-
ating a motor vehicle while under the influ-
ence of intoxicating liquor.

BOOCHEVER, Chief Justice, with whom
RABINOWITZ, Justice, joins, concurring.

For the reasons staled in the dissent to
Lewis v. Stale, 565 P.2d 846, (Alaska, 1077),
I would hold thnt the failure of the trial
court lo comply with the specified proce-
dures of Criminal Rule Il was per se re-
versible error entitling the defendant lo
plead anew. This approach would not in-
volve reversing a conviction after triui, hut
would merely permit a defendant who hits
not been furnished the information required
by our rules to replead after tieing so in-
formed. It is increasingly apparent that
the substantial workload of this court is
being unnecessarily increased by appeals in
cases where Rule 11 hxs not been followed.
As long its the issue is lo he deeidetl Ity
appraising the consequences of the error on
a case-hy-ease basis, undue litigation is en-
couraged. | think that the court should
reconsider its position and follow the rea-
soning adopted by the United Stales Su-
preme Court in McCarthy v. United Stull's,
394 U.S. 459, 89 S.Ct. 1166, 22 L.Kd.2d 418

(1969).

MUNICIPALITY OF ANCHORAGE,
Appellant,
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George SULLIVAN, Mayor, Municipal As-
sembly, Anchorage Municipality Com-
mission on Salary and Emoluments.
Cross-Appellee.

Nos. 3950. 3104.
Supreme Court of Alaska.
Aug. 26, 1977.

Member of Anchorage Municipal Char-
ter Commission brought action alleging var-
ious violations of the Anchorage municipal
charier. The iiU|>crior Court, Third Judicial
District, Vidor I). Carlson, J., entered or-
ders from which appeals were laker,. The
Supreme Court, Rabinowitz, J., held that:
(1) since charier was devoid of any express
requirement that appropriations lie made
by ordinance the municipality was not
Imund to make appropriations exclusively
by ordinance, nnd (2) initiative |ietitlon,
which was certified its legally sufficient by
clerk of greater Anchorage area Inirtiugh
prior to borough's unification with city of
Anchorage and which concerned np|nirlion-
ment plans, was not required In lie sub-
mitted to voters of the resulting municipali-
ty of Anchorage.

Affirmed in part, reversed in part

I. Municipal Corporations ¢c=890

Where charter of municipality of An-
chorage indicated which actions were re-
quired to lie carried out by ordinance and
subject of appropriations was omitted from
charter listing of such actions, the munici-
pality was not required to make appropria-
tions exclusively by ordinance, notwith-
standing reference in the scclio tin initia-
tive and referendum to ordinances appro-
priating funds. AS 29.18.100, 29.68.390;
Const, art. 10, § 11; art. 11, § 1 el scq.
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2. Municipal Corporationa *=85

When a charier is silenl as to the mode
of decision on n matter committed to the
legislative body, ordinance procedures are
not ordinarily required, particularly where
sp cific parts of the charter mandate ordi-
nance procedures; implication is that other
[towers may then lie exercised without pro-
ceeding by ordinance. AS 29.13.100; Const,
art. 10, § 11

3. Municipal Corporations *=35

Initiative, which was presented to
greater Anchorage area borough prior to its
unification with city of Anchorage nnd
which concerned selection of apportionment
plans, was not binding on the subsequently
croated municipality of Anchorage; in any
event, initiative could not be deemed an
amendment to Anchorage municipal charter
without complying with procedural require-
ments for adoption of charter amendments;
if initiative was given effect it would ren-
der ndgalory statutory directives for char-
ter formulation. AS 29.28.060, 29.28.073,
29.28.080, 29.68.2.10-29.68.440.  29.68.360;
Const, art. 11, 88 1, 7.

4. Statutes *=301, 302

In matters of initiative and referendum
the people are exercising a power reserved
to them by the Constitution and laws of the
stale; constitutional and statutory provi-
sions under which they proceed should be
liberally construed. Const, art. 11, §§ 1, 7;
AS 29.28.060.

5. Statutes *=303

Subject of the initiative n. consti-
tute such legislation as the legislat.vc body
to which it is directed has the power lo
enact. Const, art. 11, 88 1, 7; AS 29.28.060.

6. Municipal Corporations *=108.2

Since prior to unification with city of
Anchorage the greater Anchorage nren bor-
ough assembly had r.o |[Kiwer to bind the
subsequently created municipality of An-
chorage, the people through the initiative
process also could not accomplish such re-
sult. Const, art. 11, 8§ 1, 7; AS 29.28.060.
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7. Municipal Corporationa *=35

Provision of charter establishing mu-
nicipality of Anchorage as legal successor to
greater Anchorage area Itorough and the
city of Anchorage in all rights, titles, ac-
tions, suits, franchises, contracts and liabili-
ties did not hind the municipality to a form
of government selected by initiative peti-
tion which was certified for voter approval
by the borough prior to its unification with
the city; charter provision referred to con-
tracts and other obligations incurred by the
former government prior lo unification.

Ted D. Berns, Asst. Municipal Ally, and
Richard Cornell 111, Municipal Ally., An-
chorage, for appellant and cross-appellee.

Timothy H. Stearns, Anchorage, for ap-
pellee and cross-appellant.

OPINION

Before BOOCHEVER, C. J, ami RABI-
NOWITZ, CONNOR and BURKE, JJ.

RABINOWITZ, Justice.

This appeal and cross-appeal arise from
two final orders of the superior court. The
first permanently enjoined appellant from
“disbursing funds from the treasury of the
Municipality of Anchorage except in ac-
cordance with appropriations authorized by
ordinance." The second ordered that an
initiative petition which was circulated by
cross-appellant and certified as legally suf-
ficient by the clerk of the Greater Anchor-
age Area Borough should not be submitted
to the voters of the Municipality of Anchor-
age, and granted summary judgment to
cross-apiwllees. We reverse the superior
court as to its first onicr concerning the
method of municipal appropriations re-
quired, and affirm with respect lo the su|>e-
rior court's grant of summary judgment on
the initiative.

Appellee Mary Ernhnc was a member nf
the Anchorage Municipal Chnrler Commis-
sion, an eleven member organization re-
sponsible for drafting the Anchorage Mu-
nicipal Charter. The Greater Anchorage

MUNICIPALITY OF ANCHORAGE v. FROHNE Alnska 5
Clie Mi Alaska. 548 P.Zd 3

Area Borough nnd the City of Anchorage
unified to become the Municipality of An-
chorage upon adoption of the charter on
September 9, 1975.1 Frohne subsequently
brought suit alleging various violations of
the provisions of the now charter. We will
first address the substantive issues concern-
ing the authorized methods of appropriation
by the Municipality.

[1,2] The facts arc undisputed in this
case. Prior to unification, the City nnd
Borough followed different procedures in
authorizing budget revisions, transfers and
supplemental appropriations. The Borough
was subject lo AS 29.48.130 nnd 29.48.190(c)
which prohibit second class and general law
municipalities from authorizing expendi-
tures except by appropriation ordinance.
The former City of Anchorage, as a home
rule municipality, was not subject to these
nictulory restrictions on expenditures * anil
followed n general practice of processing
budget revisions, transfers, appropriations,
nnd supplemental appropriations by council
action memoranda. Pursuant lo the terms
of the Anchorage Municipal Charter,5 the
mayor noted u conflict between the meth-
ods of appropriation utilized by the former
Borough and City governments. The proce-

1_Anchorage Municipal Charter § 19.02(a).
The chnrler was adopted by a majority vole in
gggordance with the requiréments of AS 29.68.*

2. AS 29 13 100 applies to home rule municipali-
ties on[(v designated provisions ol that chapter.
AS 29.48.130,” which requires municipalities to
perform certain actions by ordinance—includ-
|ng the malting of a,pﬁro riations—is not one nf
the provisions desighated In AS 29.13.100.

3. Anchorage Municipal Charter § 1900
Conflict in Prior Law. In the event ot con-
flict between the ordinances, resolutions, and
regulations of the former governments, at-
fecting the ordrrly transition of government,
the Mayor_shall designate in wiiting which
gpverns. The designation Is effectivé imme-

lately and _shall be communicated to the

Assembly. The deslgnatlun Is approved un-
less the” Assembly, Within twenty-one (21)
der_s, adopts by résolution a contrary desig-
nafion.

4 A preI|m|nar¥ injunction was issued on June

24, 71970, After orallar%ument on appellant's
motion for a slay or in fhe alternative for an

dure "designated" by the mayor and ap-
proved by the assembly for future appropri-
ations by the Municipality of Anchorage
was the informnl action memorandum used
by the city before unification. Until the
imposition of the injunction which is the
subject of this appeal,4the Municipality was
utilizing both ordinances and memoranda
for budget revisions, appropriations and
supplemental apitroprialions.

As a preliminary matter, we note that
the Alaska Constitution imposes no explicit
restrictions on the methods of appropriation
available to home rule municipalities.5
Since the general statutory provisions re-
quiring municipal appropriation ordinances
are also inapplicable to home rule govern-
ments,* disposition of this first issue turns
on the construction given to the provisions
of the municipal charter.7

The charter itself is devoid of any express
requirement lltul appropriations be made
by ordinance. Appropriation is defined in
the charter ns "a unit of funding provided
for by the Assembly in the municipal budg-
et." * We deem it significant that the sub-
ject of apitroprialions is omitteil from a
charier listing of "actions requiring an ordi-
nance."* Although by its own terms this

order dissolving Ihr preliminary injunction, the
superior court"denied appellant's motion and
Kranted a permanent Injunction hascd on the
terms, conditions, and reasons stated in the
clg%t's memorandum and order of June 24.

5. This is in contrast to funds withdrawn from
the state treasury, which must be "In accord
ance with approFrlatlons made by law M Alas-
ka Const, art. [X. § 13, Statutory' | tnguagr
implementing this constitutional provision es-
tablishes a budgetarg sgstem in which all ap-

ropriations are’ made by legislative act AS
707 030.080. 100.

6. See n2 supra and n7 Infra.

7. The constitution grants to home rule govern-
i nt¥ "all legislative powers not prohibited by
law or by charter." Alaska Const art X. b 1L

8. Anchorage Municipal Charter art. XVII. §17.-
13(a).

9. Id art. X. § 10.02



(i Alaska

list is not exhaustive,t* the text ol the char-
tcr explicitly indicates throughout where
other actions are to he carried out "hy
ordinance."1l

When a charter is silent as to the mode nf
decision on a matter committed to the legis-
lative Imdy, ordinance procedures are r.nt
ordinarily required.'l This is particularly
true where, as in the present case, specific
parts of a charter mandate ordinance proce-
dures. The clear implication is that other
imwers may then be exercised without pro-
reeding by ordinance.”

With one exception, the Anchorage Mu-
nicipal Charter consistently refers to the
making of appropriations and omits the lim-
itation "by onlinnncc.” In the section on
initiative anil referendum, however, refer-
ence is made lo “ordinances >
pmpriating funds."14 The stated purpose
of this provision is to limit the exercise of
the powers of initiative nnd referendum.”
We do not believe thnt, standing alone, this
section pertaining to initiative nnd referen-
dum cun lie used as a basis for imposing a
procedure for appropriations not contem-
plated by the charter as a whole." In our
view it evidences an intent to withdraw
from the voters the power to directly intcr-

10. Charier S 10,02 Provides for assembly ac-
loins “|I|n addition lo other actions which re-
quire an ordinance

11, Fo example, the assembly "by ordinance"
is to determine its own rofes and order or
business, adopt an administrative code, provide
for community. councils, and establish proce-
dures for municipal elections. 1d.  -L.01(c).
5.06. HOI, 1LU2.

34
66.
13. 5 F. McQulllin. The
porations. § 15.06, at 57
rinplon v, Coklttos. 339
App Ctrw.d. Jewett et a
Nyack Carp. 31 N.Y.2d 298. 338 N'Y S.2d 874
291 N.E2d 123 (1972) (construing statutory
language).

v. Luau-
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vene in appropriations which, like the annu-
al municipal budget,” arc pax.'ctl hy ordi-
nance. Wo cannot read this provision to
imply an intent on the part of the drafters
of the charter that in addition all appropria-
tions mast be hy onlinnncc when such a
restriction could have been explicitly includ-
ed in the charter." We therefore reverse
the judgment of the superior court on this
issue with directions upon rcmantl to dis-
miss the permanent injunction which re-
quired the Municipality of Anchorage lo
make appropriations exclusively by ordi-
nance.

|3-6] The initiative which is the subject
of the instant cross-appeal would hnvo di-
rected the Greater Anchorage Aren Bor-
ough Assembly lo select one of three multi-
ple member district apportionment plans
nnd one of two single member district ap-
portionment plans proposed in the initiative
and “give the voters their opportunity to
choose between the two by including them
in one ordinance and placing them on the
same ballot in a special election, to take
place within 60 days of enactment of this
initiative " The petition was circulated and
certifvd " by the municipal clerk on July
25, 1975. Since it was not ncted upon by

14, Ancho age Municipal Charter § 302.

15. The Alaska Constitution withdraws from the
people the rl?ht to initiative and referendum
W|ttth|espect 0 appropriations. Alaska Const,
art. XI.

16. Anchorage Municipal Charter art, XVII,
5 17.11(b) cautions against this type uf misap-
plication of charter réquirements: "References
in this Charier to particular powers, duties and
procedures of ..lunicipat officers and agencies
may not be construed as implied limitations on
?the‘[ municipal activities nnt prohibited by-
aw.,

17, 1d art. X1 i 13.03 05

18. A requirement of ag ropriation ordinance
could be included in 5 1002 of the charter, nr
Inserted a| the points In the charter where
aggro riations are discussed. Id. $ 5.05
6 (c?, 1305, 1306, 1307, 1308. 19.12(b)

19, A petition is ccndied by tie municipal clerk
pursuant (o AS 2928073
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the Borough Assembly, the initiative was
scheduled for presentation to the voters at
the next regular municipal election in Octo-
ber 1976.* However, because of the inter-
vening special election on September 9,
1975, in which the municipal charter was
adopted and the Borough and City conse-
quently unified under one municipal
government, Frohne was informed that the
Municipality did not consider the initiative
petition binding on it, and that it would not
be placed on the 1976 ballot.

In ruling upor cross-nppcllant Frohne's
motion for partial summary judgment, the
superior court found no genuine issues of
material fact anil awarded summary judg-
ment to the Municipality of Anchorage.
S|)ecifically, the court held that an initia-
tive filed with the former Greater Anchor-
ag- Area Borough could not be used to
amend the Anchorage Municipal Charter or
hind the Municipality when the Municipali-
ty did nnt exist at the time the lielilion was
filed, that section 19.08" of the Anchorage
Municipal Charter docs not bind the Munici-

20. The procedure Is set forth in AS 29.28.080.
Presentation nf initiative
(a) When a petition_seeks enactment of an
ordinance or resolution within the powers of
the assembly or council .. the clerk
shall present it lo the assembly or council at
its next meeting after certification. The as-
semb|¥)‘0r council rray reject the petition if
the subject matter .if the Initiative or referen-
de t|s within the restrictions of § CO of this
chapter.
(b) pUnles,s the petition is granted within 30
days of its submission to"the assembly or
colncil, the clerk shall, with the assistance of
the municipal attorney, prepare an ordinance
or resolution_to implement the petition and
shall submit it to the voters at the next regu-
lar election. The ordinance or resolution
shall_he published in full in the nonce of
election but may be summarized on the ballot
to_Indicate clearly the proposal submitted.
(c) It a majority “of those, voting favor the
[)_roposal, it becomes effective when the elec-
ion_results ire officially declared )
(d) The assembly or council may 3l an¥ lime
not less than 10°days from the date of elec-
tion adopt an ordinance nr resolution to im-
lement the petition In that event an elec-
ion shall not he held.
21, Section 190H of the Anchorage Municipal
Charter provides:
Existing Rights anil Liabilities Preserved
&a) Except “os otherwise provided in  this
harter, all rights, titles, actions, suits, fran-

pality to accept the initiative petition, that
insofar as it relates to the Municipality he
initiative is vague and confusing, and that
the initiative petition does not conform lo
the requirements of section 18,0323 of the
charter with respect to charter amend-
ments. We will not address all of cross-ap-
pellant’s arguments for placing the initia-
tive before the people of the Municipality of
Anchorage at a regular municipal election 2L
in light of our concision that the initiative
presented to the Borough cannot hind the
subsequently creuted municipality and that,
in any case, the initiative cannot !> deemed
an amendment to the charter without com-
plying with procedural requirements for the
adoption of charter amendments.

The Anchorage Municipal Charter, pre-
pared hy the charter commission and adopt-
ed hy the voters, contained an up|>orlion-
menl plun for the new Anchorage Munici-
pal Assembly.24 The initiative |H»lilion was
concededly circulated "in contemplation” of
ndoption of the charter? and cross-appel-

thises. contracts, and liabilities arid all civil
criminal or administrative proceedings shal
continue unaffected by the ratification of llus
Charter. The new government shall he the
legal successor to the former governments
for this purpose.

22. 1d § IH03 llal/ot Form
When an amendment to this Charter is pro-
posed for adoption by the voters, the ballot
proposition shall indicate the current word-
ing proposed to he changed, if any. as well as
(he proposed new wording, if any

23, In addition to d|sput|ngi the findings of the
superior court, cruss-Lppellant urges that prin-
ciples of law and equity favor the initiative,
since (1) the charter, in section 4 01. specific.il
ly contemplates the possibility of modification
of district apportionment plars. (2) the voters
have a continuing right to choose between dif-
ferent types of apportionment plans: and m
br|n[qmt1;_ another petition would he a wastefu
duplication of prior efforts

24, Detailed procedures for preparation and
submission of home rule charters are pre-
scribed by AS 29.C8.240 440. AS 29 68.150
requires the charter to provide for apportion-
ment.

25. The.Anchorage M,uni,cig‘ial Charier contained
a multiple member district apportionment plan.
Anchorage Municipal Charter art XIX. § 15
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lanl Fruhnu now souks lo hind the Munici-
pality to its terms. In matters of initiative
and referendum, we have previously recog-
nised thnt the people are exercising a power
reserved to them hy the constitution ami
the laws of the slate,” and that the consti-
tutional ami statutory provisions under
which they proceed should he liberally con-
strued. lhwclwr v. Kngslro/n, 528 P.2tl 156,
402 (Alaska, 1974).” To that end "all
ilouhts as to technical deficiencies or failure
tu cumply with the exact letter of proce-
dure will he resolved in favor of the accom-
plishment of that purpose.” Boucher v.
Kngslrom, supra, quoting t'o/ie v. Toronto,
8 Utah 2d 255, 832 P.2d 977, 979 (1958)
(footnote omitted).1* Nevertheless, the sub-
ject of the initiative must constitute such
legislation as the legislative body to which
it is directed has the power lo enact. Far-
Icy v. Healey. 07 Cal.2d 325, 02 Cal.Rptr. 20,
431 P.2d 051) (1907); Blotter v. Farrell, su-
pra, llihhs e. Cily of Napa, 59 Cnl.App.3ii
148, 131 Cal.Rptr. 382 (1970). The legisla-
tive liody lo which the present initiative
was directed was the Greater Anchorage
Area Borough Assembly. The Borough As-
sembly, however, had no power, through a
prior legislative act, to hind a municipal
government not yet in existence. Similarly,
the people through the initiative process
cannot accomplish that result.

02(c).  Opinion_polls which prompted circula-
tion of ihc petition, however, indicated that (he
mapirmny ot the voters in the area preferred
single member districts  Ihc inliiatlve pen-
lioned bnlh the Greater Anchorage Area Bor-
ou?h amj Ihc Charier Commission In present
voters with a choice between single and multi-
ple member district plans.

26. Alaska Const, art XI. § I provides
Tin- people may propose and enact laws b
the Initiative, and approve or reject acts i
the Ieglslature try the referendum
AS 2(128 nrll declares-
he powers id initiative and referendum
are reserved to the residents of municipalities
except (he powers do not extend to matters
{e?,tncted hy § 7, art. XI. of Ihe state consti-
ution.
Where relevant, art. XI, 7 slates: )
The initiative shall nnt he used to d-dicate
revenues, make or repeal appropriations, cre-
ntr courts, ileftnr the Jurisdiction of courts nr
Frescrlbe their rules, nr enact local or special
egislation.
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The present initiative, hy Its own terms,
would restrict the Borough Assembly to
presenting the voters with a choice of dis-
trict apportionment i-lons from among the
five selected hy the initiative. It docs not
in ttny way affect the process of |ircpnrn-
tinn, submission nnd atlojilion of the char-
ter. The detailed statutory procedures prc-
scrihed for unification of local governments
continue In npjily to the determination nf
the method nf district rc|ircsenlalion in the
same manner as they apply to the other
provisions of the charter.” Thus, if this
initiative is given full effect it would render
the statutory directives for charter formu-
lation in this area nugatory. Furthermore,
it would olien the way for grave interfer-
ences with the entire process of chnrler
adoption. The stntutu regarding unifica-
tion nf local governments provides for pub-
lic hearings both before nnd nflcr drafting
of the proposed charter hy the charter com-
mission.” If a small minority of the
voters” could in addition interject them-
selves into the implementation of s|iecific
charter provisions hy circulating pctition.s
for initiative embodying alternative propos-
als, a charter legally adopted hy the majori-
ty of the voters of a municipality could lie
helil in abeyance indefinitely. The power
of initiative cannot lie used to frustrate the

21, Accord. Blotter v. Farrell. 42 Cal.2d 804, 270
P2d 481, 484 (1954%, Stale ex rel. Voss v.
Dans. 418 SW.2d 163 (Mo.1067).

28. Sec Associated llonie Builders of Ihe Great-
er Fasthag. Inc. v. City of Livermore. [B Cel.3d
582. 135 Col Rpir 41,557 P2d 473 (1976) (not
app_lymgi nonce and hearing requirements of
inning taw to zoning Initiatives).

29. The legislature has provided (or an elected
charter commission which is to hold open, pub-
lic meetmgs, in which a charter is lo be prepar-
ed and public hearings on the proposed charier,
E%I(I)owgeg% by a public election. AS 2968.-

30. AS 2968 360

31 A petilion tor initialise must be signed bY al
least Fen per cent (10%) nf (he qualified voters
who cast ballots in the last regular mayoral
e§lelc3t|6)£1. E_;Anchorage Municipal Charier art I,

{— 1SllILbK V. STATE -

Alaska ¢

Cite 11, Alaska. MS P.I a

formation nf a new local government in
such u manner.

|7) Frohne argues nevertheless that the
right to have the initiative presented to the
voters “vested" at the time the petition was
certified as sufficient hy the Borough clerk,
and that under section 19.08 of the
charier,” the right was preserved. Thus,
cross-apjicllunt would have us view the con-
tents of the initiative as a proposed amend-
ment to the municipal charter,” even
though it wus not ux|iressly addressed lo
the Municipal Assembly.”  We cannot
ngrce to this construction nf section 19.-
0E(n), which merely establishes the Munici-
pality as the legal successor to the Borough
and City governments in ull “right.., titles,
actions, suits, franchises, contracts, and lia-
bilities The charter does not
bind the Municipality to a form of govern-
ment selected hy an initiative |ielition
which was certified as sufficient prior to its
existence. Section 19.08 refers rather to
contract and other obligations incurred hy
the former governments prior lo unifica-
tion."

Therefore this superior court's grant of
summary judgment for eross-appclices in
this issue is uffirmed.

Affirmeil in part. Reversed in jiarl.

12, Anchorage MuniciPal Charter art, XIX.
$ 19.08(a) 1S set out at note 21, supra

11, Cross-appellants insist that the initiative
does not constitute a charter amendment until
it is passed and Ihe choice of district plans is
Presented lo the voters. However, In selecting
ive sFecmc apportionment plans the initiative
actually commences Ihe amendment process,

and (here is no reason for sejiaraung u from

the subsequently narrowed choices presented
to the voters.

Ix-onard Corwin RIIIILEIt, Appellant,
V.
STATE of Alaska, Apix-llcc.
No. 3353.
Supreme Court of Alaska.
Sept. 2, 1977.

Defendant was convicted before the
Superior Court, Third Judicial District, An-
chorage, Victor D. Carlson, J., of nihlier.v
nnd sentenced lo three years' imlirisunment,
and he upliealcd. The Supreme Court heltl
that it could not, despite defendant's youth
and Inck of prior record, say that trial judge
wus dearly mistaken in iugHising sentence
of three years' imprisonment.

Affirmed.

1 Criminal Law <s=1134(8)

Standard of Sulireme Court for rcvie..
of sentences is to ascertain whether trial
judge wus clearly mistaken in im|Mising par-
ticular sentence.

2. Rubbery <=3

On appeal from sentence f three
years' imprisonment for robbery, Suprcme
Courl could not, despite defendant’s youth
and lack of prior record, say that trial judge
wus dearly mistaken in ingiosing sentence.
AS 11.15.2-10.

It. Samuel Pc-slinger. Pettyjohn & IVs-
linger, Anchorage, for apliellunl.

Charles M. Merriner, Asst. Dist. Ally.,
and Joseph 1). Balfe, Dist. Ally., Anchor-
age, Avrum M. Gross, Ally. Gen., Juneau,
for iqgicllcc.

34, The petition was directed to Ihe Greater
Anchora%e Area Borough Assembly and the
Charter Commission

35, See n.2l, supra

38. See Anderson e. Boise City, til Idaho 527,
427 P.2d 574 (1967) where the court held that
language in a statute relating to the cnnlinoa-
Hon ol rights and [irivilcges did not a[ﬁply 1o
charter provisions (or mutative alter the ity
Ihad become organized under general municipal
aws
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of these two issues which Donald concedes
are outside the original points.

Donald raises two issues in his State-
ment of Points on Appeal relating to valua-
tion of collectible coins. However, he con-
cedes in his reply brief that, by stipulation
of the parties, the trial court was not to
consider the coins.

[12] Donald also contends, in point
number six, that the court erred in finding
that Donald had taken a gun from the
custody of Sylvia nnd requiring him to re-
place the gun. However, Donald does not
argue this point in his briefs. Because
Donald has abandoned the issue, we will
not consider it IVeizltr v. Wectzler, 570
P.2d 741, 742 n. 2 (Alaska 1977).

IV. CONCLUSION

The trial court did not make findings of
fact or conclusions of law explaining the
basis of the award of interim spousal main-
tenance in the amount of *1,000 per month.
Because we cannot determine the grounds
on which the award rests, we cannot deter-
mine whether the court abused its discre-
tion in entering the award. Therefore, the
maintenance award must be VACATED
and the case REMANDED for an explana-
tion of the grounds for the award. In all
other respects, the judgment of the court is
AFFIRMED.

(of

Jo8epli SONNEMAN, Appellant,
2

Governor IHICKEL, the Stale of Alaska,
and other State Officers nnd
Employees, Appellees.

No. S-4372,
Supreme Court of Alaskn.

Aug. 14, 1992.

Action was brought challenging stat-
ute which created (1 Marine Highway Sys-
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tem Fund from revenues of the state's
ferry system. The Superior Court, First
Judicial District, Juneau, Larry R. Weeks,
J., entered judgment from which plaintiff
appealed. The Supreme Court, Matthews,
J., held that: (1) provision of statute that
legislature may appropriate amounts from
the fund to the Marine Highway System
does not preclude appropriation of amounts
from the fund for any other purpose; (2) as
so construed, most of the statute is consti-
tutional, hut the provision restricting exec-
utive authority to seek appropriations from
the fund violates the constitutional prohibi-
tion against dedicating the proceeds of any
state tax or license to any special purpose;
and (3) the unconstitutional provision is
severable.

Affirmed in part, reversed in part, and
remanded.

|. States <3=127

Statutory provision that legislature
may appropriate amounts from Marine
Highway System Fund to the Marine High-
way System which operates the state's fer-
ries did not by implication preclude the
legislature from appropriating amounts
from the fund for any oilier purpose, under
maxim expressio unius est exclusio alleri-
us, particularly in light of further provision
that nothing in the statute dedicates Fund
money for specific purpose and the fact
that such a restriction would amount to
dedication of the Fund for a specinl pur
pose in violation of the State Constitution.
AS 19.65.0 4(b), 19.G5.080(n, b), 37.07.010 el
seq,, 37.07.030; Const. Art. 9, § 7.

2. Statutes <3=195

While maxim expressio unius est cxclu-
sio alterius is often a useful and logical
guide to the meaning of enactment, it does
not always apply.

3. Constitutional Lav . -18(1)

Statutes Bhould bo construed, if rea-
sonably possible, so us to avoid conclusion
that they arc unconstitutional.

SONNEMAN v. IHICKEL

Alaska 937

CKecuSIS pad 934 (Alukj m )

4, Statutes «=217.4

Mixed legislative history, with conflict-
ing statements of intent by different legis-
lators, is insufficient to require construc-
tion of statute in variance with its npparont
plain meaning.

6. Slates <3=127
Statutes «=64(8)

While most of the act creating the
Marine Highway System Fund is not un-
constitutional under provision precluding
dedication of the proceeds of a state tax or
a license to any special purpose, the Bection
which restricts executive authority to seek
appropriations from tho Funil does violate
such constitutional provision; however, the
unconstitutional section is severable from
the rest of the act. AS 01.19.030, 19.65.-

080(b); Const. Art. 9. § 7.

8. Statutes ~fidd)

Key question in determining the sever-
ability of unconstitutional provision of stat-
ute is whether the portion remaining is
independent and complete in itself so that it
may be presumed that the legislature
would have enacted to the valid parts with-
out the invalid part. AS 01.10.030.

1. AS 19.65.050 provides in pari:
b) Il is the purposc °I AS 19.65.050-19.65.-

(1) enable die Alaska marjne highway sys-
tem ro manage and opcralc in a manner that
will enhance ‘performance and accountability
by allowing lire system in account fur and
spend its generated revenue;

(2) provide the management tools neces-
sary lo efficiently operate Ibe Alaska marine
highway system;” )

,33) wilhin canslitullnnal constraints, pro-
vide for a predictable funding base for system
operations, nnd R B
] { provide for predictability and stability
in Tife service level furnished lo communities
served by ihc sysiem.

AS 19.65.060 provides: ) )

(a) There is created, as a special account in
the general fund, ihc Alaska marine highway
sysiém fund, inlo which shall be deposited

(1) the gross revenue of lire Alaska marine
highway sysiem; )

) money 1ia! Is appropriated lg the Alas-
ka'marine highway sysiem fund hy ihe iegisla-
[ure In an amount dial is consistent front’year
lo year nnd Is Ihc_ nmoum necessary .. lo
provide slablc services to ihe public ..; and

Joseph A. Sonncman, pro se.

Jack B. McGee, Asst. Atly. Gen., Churlos
E. Cole, Atty. Gen., Juneau, for appellees.

Before RABINOWITZ, CJ, and
BURKE, MATTHEWS, COMITON and
MOORE, JJ.

OPINION

MATTHEWS, Justice.

This case challenges the act which cre-
ated the Alaska Murine Highway System
Fund, ch. 193, § I, SLA 1990, AS 19.05.-
050-100, on the grounds that the fund is
dedicated to a special purpose in violation
of article IX, section 7 of the Alaska Con-
stitution. Tire trial court ruled that the act
was constitutional because it merely " ‘al-
lows' the legislature to appropriate funds
from Lite fund to the Alaska Mnrine High-
ways but does not require iL" We con-
clude that most of the act is constitutional,
that the limitation on departmental power
lo request that the fund be appropriated
for capital improvements violates article
I1X, section 7, and that this section is sever-
able from the rest of the ucL

Briefly, the actlestablishes the Alaska
Marine Highway System Fund as a special

(3) aniolhcrmoney that is ap{)roprialed to
the Alaska marine highway system fund by
the legislature ... .

Nothing in Ihis chapter exempts money
deposited inlo the Alaska marine h|?hway SY5
tern fund from the requirements of AS “17.07
(Executive iludgcl Acl) or dedicates that mnn
ey for a s%em iC purpose.

AS 19.65.080 provides:

O)n on annual basis and under AS 37.07
Executive lludgcl Acl), the legislature may
appropriate amounts from Ihc Alaska maring
highway system fund lo ihc Alaska marine
hi hwaﬁ syslenr. )

_ib) The Department of Transportation and
hiblic Facilities may request Ihe legislature In
appropriate money from the Alaska marine
highway sysiem fund lo the marine highway
system for capital improvements, if
(1) Ine appropriation under fa) of Ihis sec
lion lias been made;. )

(2) The amount in"ihc fund, without re%,ard
lo tire appropriation under (a) of Ihis section,
csceeds Ine total of gross revenue deposited m
Ihe fund and the %eneral fund appropriations
under AS 19.65.060(a)(2) by 10 percent; and

3) the amount requested for appropriation
under ihis subsection does not exceed 50 pci
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nccount in the general fund. AS 19.65.-
060(a). The Alaska Marine Highway Sys-
tem, the entity responsible for the state’s
ferries, must deposit the groBS revenue ob-
tained from operating the ferry system into
this nccount The legislature "may appro-
priate” amounts from the fund back to the
Alaska Marine Highway System. AS 19.-
65.080(n). In nddition, the Department of
Transportation and  Public  Facilities
(DOTPF), within which the Marine High-
way SyBtein is contained, may request that
the legislature appropriate money from the
fund to the Marine Highway System for
capital improvements if certain conditions
are met. First, the legislature must have
mnde in annual appropriation from the
fund. Second, the fund, without regard to
the appropriation, must exceed the total of
gross revenues plus non-lapsable general
fund appropriations by ten percent. Final-
ly, the request for capital appropriations
mny not exceed fifty percent of the balance
remaining after the annual appropriation is
made. AS 19.65.080(a) & (b).

The stated purposes of the fund are to
“enhance performance and accountability,”
“provide the management tools necessary
to efficiently operate” nnd, "within consti-
tutional constraints, provide for a predicta-
ble funding base for system operations.”
AS 19.65.050(b). The legislature evidently
intended that the Marine Highway System
operate under constraints nnd incentives
based partially on the revenues generated
by the Marine Highway System, In order
for this to work, there must be a reason-
able expectation that the revenues gcnerat-

cenl of Ihc balance remaining alter the appro-
Pnanon lor annual manaqement and opera-
ions Is made under éa) ot Ihis section,

(c) The unexpended and unobligated bal-
ance of money appropriated from the Alaska
marine highway system fund lapses Inin ihe
Alaska marine "highway sysiem fund at the
en,dto(fjthe fiscal year for hicll It was appro-
priated.

2. The section proceeds: "cxccpl as provided in
scclion 15 nf This article Icrealing the Perma-
nent Fundg or when required by Ihc federal
government_for slate participation in_ federal

prot{;,rams. This provision shall nor prohibit the

continuance of any dedicaiion for special pur-
poses existing upon ihc dale of rallficallrm of
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ed by the system can he used by the syw
tom.

Section 7 of article 1X of the Alaski
Constitution provides: "The proceeds of
any state tax or license shall not be dedicat-
ed to any special purpose The ques-
tion is whether the net violntes this consti-
tutional prohibition.1

The constitutional convention committee
which drafted the prohibition on the dedica-
tion of funds commented that the re&soo
for the prohibition is to preserve control of
nnd responsibility for state spending in the
legislature unrl the governor.

Even those persons or interests who seek

the dedication of revenues for their own

projects will admit that the earmarking

of taxes or fees for other interests is a

fiscal evil. Rut if allocation is permitted

for one interest the denial of it to anoth-
er is difficult, and the more special funds
arc set up the more difficult it becomes
to deny other requests until the point is
reached where neither the governor nor
the legislature has any real control over
the finances of the state. In one Rocky

Mountain state the legislature is free to

appropriate only 17 per cent of the lax

collections: the rest are dedicated. In

Alaska at present, 27 per cent of territo-

rial fundB are earmarked, primarily for

school construction and roads.
6 Proceedings of the Alaska Constitutions!
Convention (PACC) Appendix V at 111
(Dec. 15, 1955).

Without earmarked funds, lire constitu-
tional frantera believed that the legislature
would be required to decide funding priori-
ties annually on the merits of the various

this section by the people of Alaska.” Alaska
Const, art. IX; § 7.

3. liven though ihe revenues gcn_crared by ihe
Marine H|ghwa¥ Sysiem are derived from ihe
transportation ot passengers and freight and not
from stare taxes or licenses 0s those terms are
usually understood, Ihc Stale doe: not argue
thnt section 7 docs nor agﬁ)ly lo die Marine
Highway Fund. This is doublléssty because Ihlr
court In Stale v. Alex, 6-16 P.2d" 203 (Alaska
1982), construed section 7 in prohibit the dedi-
cation nf "any source of revenue." Id. al 210.
We Itnvc no occasion to question lhis construc-
tion in Ihe present case.

SONNEMAN v. IIICKEL

Alaska 939

Cileu &J6 PJd 936 (Alaska 19911

proposals presented. ~ Delegate Barrie
While, the spokesman for the committee
which drafted section 7, slated in the con-
vention debates:
[tlhe Committee fcelB that if you accept
the principle of not earmarking, it puts
everyone in the same position and thnt
the legislature will then be in the position
being able to decide each case on its
merits. If you go the other route and
allow for earmarking or Btart drawing up
all the exccplio:.j that everybody would
want to hnve drawn up, you are then
back to the situntion that most states
now find themselves in, where an ever-
increasing percentage of their revenues
arc earmarked for special purposes and
an ever-decreasing amount is nvailnblc to
the general fund,

4 PACC 236-1 (Jan. 17, 1956). Delegate
White was then engaged in n colloquy
about the appropriation of funds collected
through licenses to agencies which had col-
lected them:
Delegate Gray: "It doesn't earmark it
but the talking point that these organiza-
tions have for the use of this money that
is rightfully theirs, why, they haven't
been precluded, they just have to sell
their viewpoint to the legislature and if
they need the money, why fltey probably
could get it if they could talk them inlo
it"
Delegate White: "They hnve to sell their
viewpoint along with everybody else.”

Id. at 2367.

The principle on which the act is based,
that the administrators of the Alaska Mu-
rine Highway System and tho legislature
will treat the fund as if the Marine High-
way System had a right to its proceeds, is
inconsistent with the model contemplated
by the anti-dedication clause, under which
Ute disposition of all revenues will be decid-
ed anew on an annual basis. Nevertheless,
the expectations created by the act are
merely n “talking point" because they im-

4, AS 37.07.030, which is pari of the Executive
Budge: Aci_referred lo In AS 19.A5.060fh). re-
quires wat ihe Ieﬁlslature annually adopt a bud-
get authorizing all proposed expenditures ol lire

pose no legal restraint on tire appropriation
power of the legislature.

Tho act clearly states that the fund is
part of the general fund and it may not bo
spent until and unless it is appropriated hy
Ute legislature. AS 19.65.060(b).* How-
ever, Sonneman argues that Ute Bet prohib-
ils the legislature from appropriating mon-
ey from the fund to government purposes
other than the Marine Highway System.
Although thorc is no explicit prohibition,
Sonncmun contends that there is an implicit
one based on a maxim of statutory con-
struction and on vn.ious expressions of in-
tent found in the legislative history. The
State contends that the act docs not prohib-
it Uie legislature from using money in the
fund for any purpose and, more generally,
thnt the act is basically only an accounting
tool designed to give a clear picture of
Marine Highway System revenues to the
legislature and to the Marine Highway Sys-
tem administrators. We turn first to
Sonnemnn's statutory construction argu-
ment

[1-3] Since the act states that "the leg-
islature may appropriate amounts from the
.,. fund to the marine highway sys-
tem,” AS 19.65.080(a), Sonneman argues
that by implication the legislature mBy not
appropriate amounts from Die fund for any
other purpose. This argument is based on
the maxim expressio unius CS| eiclttsio
allerius, meaning the expression of one
thing implies the exclusion of others.
While this maxim is often a UBeful and
logical guide to the meaning of an enact-
ment, it does not always apply, We de-
clined to apply it in Chevron I/SA, Inc. it
LeResche, 603 P.2d 923, 930-31 (Alaska
1983), finding thnl the limitation which
would result if the maxim were utilized
was contrary to the purpose of the statute.
Similarly, in the present case it seems clear
that the enactment was not intended to
legnlly restrict the power of the legislature
to appropriate money from the fund for
any purpose. Such n restriction would

slate government. F.xFendilur_es b[)_/l_lire Marine
i

Highway System from lire Marine Highway Sys-
ter% Fur¥d %re within (his requiremegnt. v
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amount to a dedication of the fund for a
special purjrace, and given the holding in
Aler, the fund would be in violation of the
anti-dedication dauBe. Alaska Statute 19.-
G6.0GO(b), however, states that nothing in
the act "dedicates [Fund money] for a spe-
cific purpose.” Therefore AS 19.65.080(a)
is best read as not implying a prohibition
on legislative appropriation of fund money
to other than Marine Highway System pur-
poses. This conclusion is bolstered by the
rule of interpretation that statutes should
be construed if reasonably possible so as to
avoid a conclusion that they arc unconstitu-

tional. Slate v. Fairbanks North Star
Borough, 73G P.2d 1140, 1142 (Alaska
1987).

(41 Sonneman also argues that vnrinus
comments made by legislators in the
process of enactment of the act indicate an
intent to use fund revenues only for marine
highway purposes. See AS 19.G5.050(b)(l),
infra note 1. While there are mnny such
comments,5 there arc also a number of
statements that the fund would he legally
unrestricted and could he appropriated hy
the legislature for any purpose.5 As noted,
the act expressly stales that it does not
dedicate money for a specific purpose. The
mixed legislative history is insufficiently
persuasive to require a construction of the
net at variance with its apparent plain
meaning. Sec Alex, 64G P.2d at 208-09 n. 4
(“the plainer the language, the more con-
vincing contrary legislative history must
be").

(6) While the act us we construe it does
nnt restrict the authority of the legislature
to appropriate money from the fund, the
act is more than merely a legislatively man-

3. The hill's prime sponsor testified that “(llhe
Inlent of Inc bill Is to allow Inc Marine Highway
ystem lo_use the revenues It generates
Sen. Jim Duncan, Senate Transp._Comm. Hear-
ings on Senate Bill (SB) -128." Feb. 20. IWO,
legislative Storage and Information Retrieval
Sysiem (STAIRS) No. STRA90022013 at I].
Chairman of [he Senate TransEortann Commit-
tee Lloﬁd Jones commented that lie fell better
about the fact that the legislature would be able
lo earmark Ihe program receipts. Sen. Lloyd
Jones, 1d al 20. "The House Finance Co-Chair*
man noted that the purpose of the legislation
would be lo create a restricted fund within jhe
general fund. The restricted fund would nrigi
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dated system of accounting. It docs re-
strict executive authority to seek appropri-
ations from the fund. See AS 19.65.080(b).
This restriction on DOTPF's authority to
request the appropriation of money for cap-
ital improvements violates article 1X, Bee-
tion 7,

One method of dedicating funds is to
preclude the legislature from appropriating
designated funds for any reason other thin
a designated purpose. Another less direct
method would be to preclude agencies from
requesting monies from designated funds
or revenue sources. The constitutional
clause prohibiting dedicated funds seeks to
preserve an annual appropriation mo”el
which assumes thnt nnt only will the legis-
lature remain free to appropriate all funds
fur any purpose on an annual basis, but
that government departments will not be
restricted in requesting funds from all
sources. As Ute debates make clear, all
departments were to be "in the same posi-
tion" as competitors for funds with the
need In “sell their viewpoint along with
everyone else." 4 PACC 23G4-67 (Jan. 17,
1956). We conclude therefore that the limb
tations on the ability of DOTPF to ask for
funds from the Marine Highway System
Fund expressed in AS 19.G5.080(b) amount
to a dedication in violation of article IX,
section 7.

The question which follows is whether
the entire act should be declared unconsti-
lotional or whether AS 19.65.080(b) may be
severed from the rest of the act.

(6] The Alaska Statutes contain a gen-
eral severability clause:

Any law heretofore or hereafter enact-

ed by the Alaska legislature which lacks

nate from proceeds of Ihc program rcccipli
earned by Ihe slalc ferry sysiem in order lo
used Ihe” following year. ~ Rep. Ron_larson
House Fin. Comm. Hearings on House Bill HID}
430N{ SB 428. April 29. 1990, STAIRS No.
ITNG0042912 al 4.

6. Sen. Jim Duncan, Senate Fin. Comm. Hear-
|nFqs on SB 428 March 8. 1990. STAIRS No.
SFIN900J0809 at 29; Alaska Marine Highway
Sysiem Director Jim Avyers, id. al 19; Gov. Cow-
%53 Transmittal Utter to legislature. Jon. 24,

Jf
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Citeas 034 fid 941 (Alula 1991)

d severability clause shall be construed
aS though it contained the clause in tho
following language, "If any provision of
this Act, or Ute application thereof to any
person or circumstance is held invalid,
the remainder of Ihi3 Actand Ute applica-
tion to oilier persons or circumstances
shall not be affected therel "

01.10.030. This clause ist 1lo create
a weak presumption in favor of severabili-
ty, Lyndcn Transport, Inc. v. State, 532
P.2d 700, 712 (Alaska 1975). "A provision
will not be deemed severable ‘unless it B|f
pears both thnt, standing alone, legal effect
an be given to it nnd that the legislature
intended the provision to stund, in case
others included in the act and held bad
ihould fall.”” 1d. al 713 (quoting Dorchy
a Kansas, 264 U.S. 286, 290, 44 S.CL 323,
824, 68 L.Ed. 686 (1924). The key question
la whether the portion remaining, once the
offending portion of the statute is severed,
ia independent and complete in itself so
that it may be presumed that the legisla-
ture would have enacted the valid parts
without the invalid part. Jefferson r.
State, 527 P.2d 37, 41 (Alaska 1974). In
our view, the enactment in question clearly

this tesL  After AS 19.65.080(b) is
deleted, the remainder of the act still has
the same meaning that it had with thnt
subsection included. The deleted subsec-
tion is n minor part of the overall acl and it
ia difficult to imagine any reason why the
legislature which passed the acl would not

also favored the act with .080(b) delet-
ed.

For the foregoing reasons, we affirm the
judgment in part, reverse the judgment in
part, nnd remand for entry of n judgment
declaring that AS 19.65.080(b) violates arti-
cle IX, section 7 of the Alaska Constitution,
but the remainder of the act does not.7

The olhcr points raised on appeal by Sonne-
man, Including his claim under 42 U.S.C. 1983,

BIG K GROCERY and Alaska National
Inouroncc Co., Petitioners,

V.

Palsy GIBSON and Industrial
Indemnity, Respondent*.

No. S—521.
Supreme Court of Alaskn.

Sept. 4, 1992.

Workers' Compensation Board conclud-
ed that claimant had not proven that her
employment was substantial factor in
bringing ubout her present disability,
Claimant appealed. The Superior Court,
Third Judicial District, Anchorage, Joan M,
Katz, J., vacated its initinl decision in favor
of the Board nnd ruled in fnvor of claimant.
Employer petitioned for review. The Su-
preme Court, Matthews, J., held thnt quali-
fied expert’s testimony that, in his opinion,
claimant's work was probably not substan-
tial cause of her disability was sufficient
affirmative evidence that injury was not
work connected so as to overcome pre-
sumption of compensability.

Reversed and remanded.

Workers” Compensation e=31492
Testimony of qualified expert that in
his opinion, claimant’s work was probably
not substantial cause of disability was af-
firmative evidence that injury was not
work connected sufficient to overcome pre-

sumption of compensability. AS 23.3(1.-
120(a)(1).
Robert J. McLaughlin, Faulkner, Hnn-

field, Duogan & Holmes, Seattle, for peti-
tioners.

Joseph A. Kalnmnrides, Kalnmarides &
MacMillan, Anchorage, for respondent Gib-
son.

clearly lack merit.
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FAIRBANKS CONVENTION AND VIS-
ITORS BUREAU, nn Alaskan Non-
Profit Corporation, Appellee.

No. S-3663,
Supreme Court of Alaska.

Oct. 11, 1991

City convention and visitors bureau
sought declaratory and injunctive relief to
prevent placement on ballot of voter initia-
tive to create new arrangements for allo-
cating hotel bed tax revenues. The Superi-
or Court, Fourth Judicial District, Fair-
banks, Mnry E. Greene, J., found proposed
initiative unconstitutional and issued per-
manent injunction. City appealed. The Su-
preme Court, Compton, J., held that pro-
posed initiative would leave use of tax reve-
nues to discretion of city council and thus
did not restrict power to distribute oed lax
revenues so that it was not unconstitution-
al.

Reversed and remanded.

1. Statutes <*=303

Although voter initiatives are usually
construed broadly so as to preserve them
whenever possible, initiative is illegal if it
makes or repeals appropriation or dedicates
funds. AS 29.10.030(c); Const. Art. 11,

§ 7

2. Statutes «=303

For purposes of determining whether
voter initiative attempts to enact appropria
tion, which is prohibited by State Constitu-
tion, "appropriation” includes transfers of
nonmonetary assets such as land and need
not involve public revenues, as long as it
compclB transfer of government asset. AS
29.10.030(c); Const. Art. 11, § 7.

See publication Words and Phrases
for oilier judicial constructions and
definitions.

1, Fairbanks General Code Ordinance (FGCO)

3. Municipal Corporations <*=986

City code section which designated bed
tax revenues for purposes of tourist and
entertainment facilities and other economic
development, was not "appropriation" for
purposes of prohibiting voter initiative to
repeal city code section; code section did
not reflect action taken by government
body after annual approval of budget, nor
could it be construed in any sense to be
supplemental or emergency act of govern-
ing body. AS 29.35.100.

4. Municipal Corporations <*>986

Voter initiative which would set aside
hotel bed tax revenues for deposit in city
council discretionary fund was “appropria-
tion" which, under State Constitution could
not be enacted or repealed by voter initia-
tive. AS 29.35.100.
5. Municipal Corporations s-985

Voter initiative to set aside revenues of
hotel bed tax for deposit in city council
discretionary fund would not restrict power
of city council in distributing bed tax reve-
nues and thus was constitutional so that it
had to be placed on ballot. AS 29.35.100;
Const. Art. 11, § 7.

Herbert P. Kuss, City Attv., Fairbanks,
for appellant.

James D. DeWitt, Guess & Rudd, Fair-
banks, for appellee.

Before MATTHEWS, CJ, and
RABINOWITZ, BURKE, COMPTON and
MOORE, JJ.

OPINION
COMPTON, Justice.

In 1979 the City of Fairbanks (city) en-
acted a motel and hotel tax (bed tax) as
part of its municipal code.1 Up to seventy
percent of the revenues from this tax sup-
ports the Fairbanks Convention and Visi-
tors Bureau (FCVB). In 1989 the city certi-
fied for inclusion on the general election
ballot a vo'er initiative to create a new
arrangement for allocating the bed tax rev-
enues. FCVB sought declaratory and in-

5401 (1979).
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junctive relief against the initiative in supe-
rior court, and was granted a preliminary
injunction barring the initiative from ap-
pearing on the ballot The court then de-
clared the proposed initiative unconstitu-
tional, concluding it repealed an appropria-
tion, and issued a permanent injunction.
The city appeals. We reverse.

I. FACTUAL AND PROCEDURAL
BACKGROUND

Under Fairbanks General Codo Ordi-
nance (FGCO) 6.402 (1988),1 up to seventy
percent of the revenues from the city'B lied

2. FGCO 5.402 stales:

(a) The tax on the dally_rental or hotel nnd
motel rooms levied by this article Is for the
urpose of and shall be'limited to the funding of
ourist and entertainment facilities for the gen-
eral public and to_promote the tourist |ndustr¥
and other economic development of the city. It
s recognized that various public and private
businesses and or%amzanons in the community
including but not limited to the chamber 0
commerce, the Fairbanks Convention nnd Visi-
tors Bureau and other bureaus, organizations
and commissions organized nnd eXxisting for
these same purposes, may be nrcawidc in Scope
and the promation and economic development
of the t%reater Fairbanks area, whether within or
without the corporate limits of Ihc city, has a
direct and major impact on the city Ifself.

<h) Revenues collected under this nrtclc In
the (12) month period ending_October 31st of
the calendar %ear snail be available for af)pro-
priation for the next calendar year as follows:

[:1)_ Ten percent (104b) for the funding of the
t_alrbanks Industrial "Development Corpora-

ion:
‘2) Seventy Eercent (70%) for the funding of
he Fairbanks Co.ivention and Visitors Bu-
reau;
(3) Fifteen percent (15%) for the discretion-
ary funding_of proposals' which clearly dem-
onstrate a direc relat|0nsh|ﬁlto the purposes
and obgecnves set forth in this section: three
percent (3%) of ihis amount shall be dedicat-
ed to Ihe funding of beautification and litter-

|n? E_rOJeCtS;

‘ Is lax account; }

? ) All trsidunl funds shall be made available
r the council's discretionary fundm%,.

(6) Any and all overhead costs rela |ng lo

auditing and tax collection, as determined b

the finance department, shnll be subtracte

from the gross amount of tax collected before

disbursement as provided ahove.

¢) The Fairbanks Industrial Development

Corporation and the Fairbanks Convention and

Visitors Bureau shall submit their annual and

;1] ive percent (5%) for forward funding of
5
0
6
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tax go U the FCVB unless the city council
votes otherwise. There is no evidence in
the record of any occasion when the council
has voted to give the FCVB less than sev-
enty percent The FCVB received approxi-
mately $750,000 from the bed tax during
1989; this was about eighty-five percent of
its total budget

In the summer of 1989 the Interior Tax-
payers Association (ITA), a citizens' group,
proposed an initiative for the October 3rd
general election ballot The proposed ini-
tiative would BubBtantially change FGCO
5.402.3 It would expand the purposes for

maximum operatlnﬁ budget to the council for
approval no later than October 31st of the cur-
rent calendar year. The council shall review
these budgets no later than December Ist of the
currer.t_calendar year and, If approved, may
appropriate revendes In accordance with the
scheduled and maximum percentages. In the
event the council fails to review these budgets
by December 1st, the budFets shall be deemed
approved nnd the scheduled percentages shall
be appropriated to them. o

In"addition, in their budget submissions the
Fairbanks Industrial Development Corporation
nnd the Fairbanks Convention and Visitors Bu-
reau shall provide the council with o financial
statement including both income and expendi-
tures for the current calendar year.

(d) Any organization, public’or_ private, or
any Pe,rson may submit an application and pro-
posal, if any, to'the council prior to October 31st
of the current calendar year which *ccks fund-
ing from the capital project fund or the discre-
tionary fund. The council shall establish the
criteria for selection and publish the same no
later :han August 1st of the current calendar
year. A committee shall be appointed by the
mayor to review proposals and make r*.com-
mcmlitioni lo the council.  Two (22: members
of tho visitor industry (Fairbanks Conventign
nnd Visitors Bureau or Alaska Visitors Associa-
tion) shall sit on this committee. Nothing in
this subsection shall require the council to fund
any proposal.

3. The ITA-sponsorcd initiative provides:
Shall FGCO sec. 5.402 which limits the use of
ihe hotel/motel tax ... be repealed and reen-
acted os follows: o
Sec. 5.402. Purpose and limitation.

(i») The tax on the dall?;_rental of hoicl and
motel rooms lcvied by this ortlclc is for the
Purpose of funding city facilities and services
or the, general public and to promote the
tourist industry and other economic develop-
ment of the city. ) )

(b) Any organization, public or private, or
an)lperson may submit an af)phcatlon and
proposal, If any; to the council no later than

FAIRBANKS v. CONVENTIO
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which bed tax revenues can be used, not
limiting funding to tourist and entertain-
ment activities. In nddition, it would delete
the maximum percentage level of funding
specified for FCVB and other groups, lenv-
ing FCVB to compete for tax revenues.
FCVB would no longer automatically re-
ceive a particular share, or any share at
all.4 As the superior court noted, “[t]he
current Section 5.402 operates to tie the
City Council’s hands in the spending of
revenue generated from the hotel/motel
bed tax and earmarks funds for specific
purposes. The initiative would remove al-
most all of those restrictions.” Fairbanks
Convention £ Visitors Bureau p. Bober-
son. No. 4FA-89-1478 Civ., mem. decision
and order at 6 (Alaska Super. Sept. 18,
1989). On August 29, 1989, the city clerk
certified the initiative for placement on the
ballot

FCVB filed suit on September 1, seeking
declaratory nnd injunctive relief. FCVB
argued that the initiative was an unconsti-
tutional attempt to appropriate money, ded-
icate tax revenues to u specific purpose,
and repeal on existing appropriation. The
city responded that the initiative did not
make or repeal an upproprintion, or dedi-
cate funds. Alternatively, the city argued
that if the court determined that the initia-
tive dedicated funds unconstitutionally, the
court could cure the initiative by severing
any unconstitutional portions. The court
concluded that the proposed initiative re-
pealed an existing appropriation. It did not
reach the other issues. It granted FCVB’s

two (Zl months prior to the expiration of the
current fiscal year which seeks funding from
the discretionary fund for the following fiscal
year. The council shall establish standards
and criteria for selection and publish the
same for a reasonable period before the ath-
cations are to be submitted. A commiilcc
shall be appointed by the mayor with council
concurrence lo review Ihc” proposals and
make recommendations to the council.

4. The initiative may also affect what organiza-
tions can obtain the revenues. Under the exist-
ing ordinance, tourist organizations and other
organizations which promote economic devel-
opment in_Fairbanks but operate outside the
corporate limits of the city can be funded from
bed tax revenues. The proposed imitative is

N & VISITORS BUR. Alaska 1155
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motion for summary judgment and issued a
permanent injunction.

There are no genuine issues of material
fact in this case. The parties do not dis-
pute Oiat tliu Fairbanks City Council has
the power to enact a municipal ordinance
identical to the proposed initiative. This
appeal is notabout whether the city council
could do what the initiative petition scekB;
rather, the issue is whether this goal can
be attained through an initiative.

Il. DISCUSSION

[IT The usual rule applied by this court
is to construe voter initiatives broadly so as
to preserve them whenever possible.
Thomas v. Bailey, 595 P.2d 1, 3 (Alaska
1979). However, initiatives touching upon
the allocation of public revenues and assets
require careful consideration because the
constitutional right of direct legislation is
limited by the Alaska Constitution. Article
X1, section 7 of the Alaska Constitution
states in part:

The initiative shall not be used to dedi-

cate revenues, moke or repeal appropria-

tions, create courts, define the jurisdic-

tion of courts or prescribe their rules or

enact local or special legislation.
The City of Fairbanks is a homo-rule mu-
nicipality, nnd the initiative limitation has
been extended by statute to home-rule mu-
nicipalities. AS 29.10.030(c).5 Therefore,
the proposed initiative is illegal if it makes
or repeals an appropriation or dedicntes
funds.

By its own language, the initiative re-
peals FGCO 6.402.* Therefore, to decide

silent on whether such or?anlzatlons could be
funded, but the deletion of the language in the
first paragraph of the existing ordinance_indi-
cates that the proponents of the initiative liilrnd
to change the way organizations operating out-
side the city limits are to be treated.

5. AS 29.10.030(c) reads: “A charter may not
ermit the initiative and referendum to be used
or a purpose prohibited by art. XI, sec. 7 of the
state constitution."

6. The city ar?,ues that even if the ordinance is
an appropriation, the Initiative merely amends
it and does not repeal it, des?ne its use of the
term “repeal and reenactment.”. Amending an
appropriation throu?.h an initiative, the city ar-
ques, is not unconstitutional.
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whether the initiative violates the Alaska

Constitution, we must first determine

whether FGCO 5.402 is an appropriation.

The superior court concluded thnt FGCO

5.402 is an appropriation, and that the pro-
posed initiative is an unconstitutional at-

tempt to repeal this appropriation. We dis-

agree, for reasons hereafter slated.

Since we conclude that the initiative does
not repeal an appropriation, we must con-
sider whether it makes an appropriation or
dedicates funds. These iBsueB were not
considered by the superior court but have
been raised by FCVB as alternative
grounds for affirming the judgment. This
is proccdurnlly proper IS, “[tjhis court may
affirm a judgment of the superior court on
different grounds than those advanced by
the superior court and even on grounds not
raised by the psrties in the superior court”
Sisters of Providence v. Municipality of
Anchorage, 572 P.2d 446, 448 n. 2 (Alaska
1983). On questions of law, we "adopt the
rule of law that is most persuasive in light
of precedent reason, and policy." Guin v.
Ha, 691 P.2d 1281, 1284 n. G (Alaska 1979).
We conclude thnt the initiative neither
makes an appropriation nor dedicntcB
funds.

A. Docs the initiative repeat an ap-

propriation?

Our prior cases defining "appropriation”
in the context of article XI, section 7 have
concentrated on the two parallel purposes
for preventing the nmking of appropria-
tions through the initiative process. First,
initiatives should not be "used to enact
give-away programs, whicli have an inher-
ent popular nppenl, thnt would endanger
the state treasury." Thomas v. Bailey,
655 P.2d 1, 7 (Alaska 1979). This is be-
cause “(iJnitiativeB for the purpose of re-
quiring appropriations were thought to
pose a special danger of 'rash, diacriminuto-

We do not find this argument persuasive,
The language of the Initiative includes the word
“repeal.” not "amend," and this language deter-
mines the [ntent of Ihe Initiative.  Acomparison
of lhc ordinance and the initiative section_ by
section demonstrates that Ihe initiative effective-
ly replaces most of (he eX|_st|nP ordinance. As
Iitis court has noted previously, ‘(a]fn amend-
ment of an act operates as a repeal of Its provi-

© 0
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ry, nnd irresponsible acts.”™ Id. (quoting
V. Fischer, Alaska's Constitutional Conven-
tion 80-81 (1975)). Who second "reason for
prohibiting appropriations by initiative ia to
ensure that the legislature, and only the
legislature, retains control over the alloca-
tion of state assets among competing
needs.” McAlpinc v. Univ. ofAlaska, 762
P.2d 81, 88 (Alaska 1988).

[2] In the context of an initiative thnt.

would repeal an appropriation, only the sec-
ond of these purposes—retention of control
of the appropriation process in the legisla-
tive body—is relevant. We have ruled on a
number of caBes involving initiatives which
arguably made appropriations. In those
cases we construed the term "appropria-
tions" broadly so that the intent of our
constitutional framers in prohibiting appro-
priations by initiative would be fully met
Thus, in Thomas v. Bailey, 595 P.2d 1, 7
(Alaska 1979), we extended the definition
of appropriation to include transfers of
non monetary assets such as land. In
Alaska Conservative Political Action
Committee v. Municipality ofAnchorage,
745 P.2d 936, 938 (Alaska 1987), we held
that nn appropriation need not involve pub-
lic revenues if it compelled transfer of a
government asset. Most recently, in McAl-
pine v. University ofAlaska, 762 P.2d 81,
89 (Alaska 1988), we concluded that the
prohibition against appropriations by initia-
tive applied to initiatives which "simply
desigpnte[d] the UDC of assets.”

3) In a broad sense, FGCO 5.402 i

arguably an appropriation because it desig-
nates bed tax revenues for the purpose of
tourist and entertainment facilities and oth-
er economic development

However, the purposes of the constitu-
tion are not met by construing the term
“appropriations" broadly in the context of
nn initiative which arguably repeals an ap-

slons to the extent that they are materially
changed by, and rendered rﬁpugnant o, the
amendatoryi act." Warren v. Thomas, 548 P.2d
)02 (Alaska 1977) (quotln% Mevers v. Itd. a/
Su$en-|sars, 110 Cal App.2d 623, 243 P.2d 38, 42
&l 52)). 1i would be unreasonable lo consider
he initiative lo be a continuation of the existing
ordinance when It so completely emasculates
that ordinance.
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propriation, The purpose of the prohibition
on repeal of appropriations by initiative is
to ensure that the legislative body remains
in control of and responsible for the bud-
get A broad construction of "appropria-
tions" is not ncccssan- to accomplish this
purpose. Repealing a particular law that is
an appropriation in a broad sense, because,
for example, it. permanently designates as-
sets for a special purpose, does not disom-
power the legir.Intive body from making
annunl spending decisions. It follows that
the general rule that the initiative power
will be construed broadly should control in
the repeal context, and result in a marc
narrow construction of the term “appropri-
ations.” In our view, in the context of the
prohibition on repealing “appropriations,”
the term should be used in the sume scn3e
SB the legislature hns used it in the munici-
pal code, AS 29.35.100, that is as an act
which accompanies the approval of the an-
nual budget or is supplemental to that act:

The governing body shall establish the
manner for the preparation and submis-
sion of the budget and capital program.
After a public hearing, the governing
body mny upprovc the budget with or
without amendments and shall appropri-
ate the money required for the approved
budget, (b) The governing body may
make supplemental and emergency ap-
propriations. Payment may nnt he au-
thorized or made and nn obligation may
not be incurred except in accordance with
appropriations.

FGCO 6.402 is not an appropriation in
the Bense of the term used in AS 29.35.100
because it does not reflect an action taken
hy the governing body after annual approv-
al of the budget, nor enn it be construed in
sny sense to be a supplemental or emer-
gency act of the governing body.

B. Does the initiative itself make an

appropriation?

(4) The FCVB argues that even if the
initiative doeB not repeal an existing appro-
priation in FGCO 5.402, it itself makes an
appropriation. It claims that the setting
aside of bed tax revenues for deposit in a
city council discretionary fund meets the
“classic definition" of appropriation, com-

paring this use of funds to the attempt to
convey state property to a new community
college in McAlpinc and the attempt to
convey slate utilities in ACPAC. The city,
on the other hat.d, argues that the initiative
would not allocate funds specifically any
more thnn the present FGCO 5.402 does,
but rather hrondenB the city council's au-
thority to appropriate bed tax funds.

We find the city’s argument persuasive.
Applying the same test to the initiative as
we did to the existing ordinance, we must
oak whether the initiative would set aside a
certain specified nmount of money or prop-
erty for a specific purpose or object in such
a manner thnt is executable, mandatory,
and reasonably definite with no further
legislative action. The initiative does not
meet these requirements.

Under the terms of the initiative, any
public or private organization or any per-
son can apply to the city council for fund-
ing from the discretionury fund for a par-
ticular fiscal year. These applications are
to be reviewed by a committee appointed
by the mayor with council concurrence, nnd
then voted on by the council before any
funds ore distributed. The initiative speci-
fies no sums thnt must be distributed, no
specific purpose that must be funded, and
no mandatory process that must be fol-
lowed.

A reference to the dual purposes behind
the prohibition of initiatives which make
appropriations is instructive. First, the ini-
tiative is not a give-away program. No
particular group or person or entity is tar-
geted to receive slave money or property,
nor iB there any indication that by passing
this initiative, the voters would be voting
themselves money. Second, this initiative
does not reduce the council's control over
the appropriations proccsB. Instead, the
initiative allows the council greater discre-
tion in appropriating funds than does the
current law. It is axiomatic that if FGCO
5.402 does not make an appropriation, then
the initiative, which affords greater legisla-
tive discretion and is not a give-away pro-
gram, cannot make an appropriation.



1158 Alaska

C. Does lhe initiative dedicate, reve-

nues?

5] The city concedes that FGCO 5.402
as currently written ia a dedicated fund.”
The question is whether the initiative,
which would repeal and reenact that ordi-
nance, itself dedicates revenues. We have
not had occasion to review the clause in
article XI, section 7 of the Alaska Constitu-
tion prohibiting initiatives which dedicate
revenues. However, we have reviewed a
Bimilar provision in article IX, section 7,
which prohibits the dedication of the pro-
ceeds of nnyfstate!tax or license to any
special purpose. Because the language of
these two provisions is Bimilar, we adopt a
similar analysis of the meaning of each
provision and the purjioses behind them.

This court has cons'*-red the meaning of
dedicated revenues only once before. In
State v. Alex, 640 P.2d 203 (Alaska 1982),
we held that a mandatory tax on the sale of
salmon, the proceeds of which were to be
allocated to regional associations for en-
hancement of salmon production, was an
unconstitutional dedication of revenues. In
reaching that conclusion, we relied on the
fact that the allocation of revenues to the
regional associations wbb mandatory, leav-
ing no discretion to the legislature to spend
the money in any other way. We also
noted that other provisions of the statute
entitled tho regional associations lo rely on
the receipt of the salmon lax fumiIB as
collateral for state loans or as evidence of
their ability to establish sufficient equity in
their hatcheries. As we said, "[tjheso pro-
visions are nonsensical if the assessments
are not earmarked in some way so that the
association has a ‘'right' to them." Alex,
646 P.2d at 208.

The questioned initiative would not cre-
ate any similar "right" for any person or
group. It would not earmark any funds
for any particular organizations. Nor does
it create any mandntory expenditures. In
the context of the current law, it actually
broadens, rather than limits, the council's
discretion to spend money for the benefit

7. We nolc that neither pam{ addressed the Issue

of whether the ordinance Ttself violates article
Xf. section 7 of Ihe Alaska Constitution, prohlb-
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of the city. FCVB nevertheless argues
that the initiative would require the dedica-
tion of revenues to a specific purpose. We
disagree. The initiative's statement of pur-
pose cannot bo characterize! as a dedica-
tion. Indeed, the phrase used in the initia-
tive, "for the purpose of funding city facili-
ties and services for the general public,” is
so broad as to include any city expendi-
tures.

Analysis of the purposes behind the pro-
hibition of dedicated revenues confirms our
conclusion. In Alex, 646 P.2d at 209-10,
we cited the Alaska Statehood Commis-
sion's studies on dedicated revenues as the
motivation for the inclusion of article IX,
section 7 in the Alaska Constitution:

Even those persons or interests who seek

the dedication of revenues for their own

projects will admit that the earmarking

of taxes or feta for other interests is a

fiscal evil. But if allocation is permitted

for one interest the denial of it to anoth-
er is difficult, and the more special funds
arc set up the more difficult it becomes
to deny other requests until the point is
reached where neither the governor nor
the legislature has any real control over
the finances of the state.
3 Alaska Statehood Commission, Constitu-
tional Studies pt. IX, at 111 (1955). Thus
the two main motivations behind the ban on
dedicated revenues were to maintain the
potential of flexibility in budgeting and to
ensure that the legislature did not abdicate
responsibility for the budget. In the initia-
tive context, only the former motivation iB
relevant.

The initiative in this case does not in-
fringe on flexibility in the budget process.
Indeed, it removes existing restraints on
the city council’s flexibility. Under the
current law, the city council is encouraged,
if not obligated, to appropriate certain per-
centages of the city’s bed tax revenues to
certain groups. In addition, all appropria-
tions of bed tax revenues must be "for the
purpose of and shall be limited to the fund-
ing of tourist and entertainment facilities.”

Ulna dedicated revenues. Qur decision  today
should not be read as expressing any opinion on
that question.

DUNKIN v. STATE

Alaska 1159

ctieuats rad its* (xtui.Ap- iwn

Tho initiative eliminates each of these dedi-
cations. Under the initiative, bed tax reve-
nues could be used to fund any city facility
or service, not just tourist and entertain-
ment facilities, and there is no organization
“entitled" to receive funds simply upon ap-
proval of ila budget. By no means would
the initintivo restrict the power of the city
council in distributing the bed tax reve-
nues. The initiative might be better de-
scribed as nn "undedication” than a dedica-
tion.

I11.  CONCLUSION

For the ubovc rcnsonB, we hold that the
initiative is constitutional, and should be
placed on the ballot The decision of the
superior court granting Bummnry judgment
for FCVB and a permanent injunction
against the initiative is REVERSE!) and
Ute case REMANDED with directions to
enter judgment on behalf of the city nnd to
dismiss FCVB’s complaint.

IIFXINMUH

Michael T. DUNKIN, Appellant,

V.
STATE of Aluhka, Appellee.
No. A-1543.

Court of Appeals of Alaskn.
Oct. 11, 1991.

Defendant was convicted in the Superi-
or Court, Third Judicial District, Painter,
Beverly W. Cutler, J., of first-degree mur-
der. Defondnnt appealed. The Court of
Appeals, Coats, J., held thnt: (1) omission
of bench conferences from record was not
“substantial and significant portion of the
record"” nnd, therefore, did not mandate
reversal; (2) prosecutor's voir dire question
nnd closing argument were not plain error;

*Silling by assignment made pursuant to article

and (3) judge's parole recommendation was
not binding on parole board.

Affirmed.

1. Criminal Law ®=>1109(3)

Omission of bench conferences from
record wns not “aubstanUal and significant
portion of the record” and, therefore, did
not mandate reversal, even if Court of Ap-
peals applied principle that absence of sub-
stantial nnd significant portion of record ia
sufficient to mandate reversal; defendant’s
appellate attorney hnd complete record of
trial except bench conferences.

See publication Words and Phrases
for other judicial constructions and
definitions.

2. Criminal Law «=1035(6), 1037.1(2)

No plain error arose from prosecutor's
question during voir dire whether jurors
could give State and defendant fair trial
knowing that murder vicUm was black and
from prosecutor's closing argument that
victim had right to justice.

3. Jury <3=131(8)

State could ask prospective jurors on
voir dire whether they would be racially
prejudiced against black murder victim.

4. Pardon and Parole ®=51

Sentencing judge's recommendation
not to parole defendant until he served 50
years of imprisonment was not binding on
parole board. AS 12.55.115.

Avcril Lerman, Preston, Thorgrimson,
Shidler, Gates and Ellis, Anchorage, for

appellant.

Cynthia M. Horn, Asst Atty. Gen., An-
chorage, and Clinrles E. Cole, Atty. Gen,,
Juneau, for appellee.

Before BRYNER, CJ., COATS, J., and
ANDREWS, Superior Court Judge.*

IV, section 16 of the Alaska Constitution.
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MUNICIPAL OFFICIAL BALLOT
REGULAR ELECTION 0 0
APRIL 19, 1994

MUNICIPALITY OF ANCHORAGE DO

SAMPLE
BALLOT

MUNICIPAL OFFICIAL BALLOT DD
REGULAR ELECTION
APRIL 19, 1994

| HAVE VOTED

HAVE YOU?

MUNICIPAL OFFICIAL BALLOT DD
Part Il

The following stalement of intent is added to the
Commission commentary on Ihe Anchorage
Part | Municipal Charter:

Section 14.04

The relail sale of alcoholic beverages within the
Municipality, while beneficial lo certain elements of
private industry, requires the substantial expenditure
of public funds for public health, education, and

safety.
Accordingly, the Inlent ot this section Is to levy

MUNICIPAL OFFICIAL BALLOT DD

PROPOSITION 38
ALCOHOLIC BEVERAGE SALES TAX

Shall Article XIV of the Anchorage Home Rule
Charier be amended by the addition of a rew Section
14.04 to read:

Section 14.04 Alcoholic Beverage Sales Tax

(a) Section 14.01(a) not withstanding, a special
sales tax of 8% is levied on the retail sale of

alcoholic beverages within lhe Municipality ol
Anchorage.

(b) All persons or business entities licensed for
the retail safe of alcoholic beverages shall collect
the special tax imposed by this section. The tax
shall apply lo alcoholic beverages sold tor con-
sumption both on or off premises. The tax shall
be due and payable at lhe time of the sale and
shall be remunerated (o lhe Municipality on a
monthly basis.

(c) Tax increases under this section shall be added
lo the base amount which is used in Section
14 03(a) for purposes ol calculation ot subsequent
year tax Increase limits under Section 14.03 of
lhe Charter.

(d) The Assembly by law shall implement this
section.

(e) If any provision of this section conflicts wilh
any other provision of lhe Charter, this section
shall govern. It any portion ol this section Is
declared invalid by a court of competent juris-
diction. the remaining portions shall remain in
effect and shall not be affected thereby.

TURN BALLOT OVER
AND CONTINUE VOTING

a special alcohol sales tax on alcoholic beverages
and, to lhe maximum extent allowed by law to, use
the revenues derived to expand health, education,
recreation and public safety within the Municipality
of Anchorage.

Il'is also the intent ol this section lo add to, rather
than to replace, existing lax revenues through the
levy of the special lax under this section, (petition)

YES
NO

7/\

Municipal Clerk
April 19, 1994
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MUNICIPAL OFFICIAL BALLOT
REGULAR ELECTION
APRIL 18, 1995

MUNICIPALITY OF ANCHORAGE

SAMPLE
BALLOT

MUNICIPAL OFFICIAL BALLOT C
REGULAR ELECTION
APRIL 18, 1995

MUNICIPAL OFFICIAL BALLOT C

Proposition 3

CHARTER AMENDMENT
ALCOHOLIC BEVERAGES SALES TAX

fart |

Shall Article XIV of the Anchorage Home Rule Charter
be amended by the ad'Slion of a new Section 14.04 to read:

Section 14.04 Alcoholic Beverago Sales Tax

(a) Section 14.01(a) notwithstanding, a sales
tax of 8 % is levied on the retail sale ol alcoholic
beverages within ihe Municipality ol Anchorage.

(b) All persons or business eniltles licensed for
Ihc retail sale of alcoholic beverages shall collect
tho tax Imposed by this section. The lax shall apply
toalcoholic bevorages sold for consumption hoth
on and off premises. The tax shall be due and
payable at the timo c<sale and shall be remuneraied
to ihe Municipality on a monthly basis.

(c) The tax levied under this section shall not
be added to the base amount which is used in
Section 14.03(a) for purposes of calculation ol
subsequent years' tax Increase' under Section
14.03 ot the Charier.

(d) The Assembly by law shall Implement this

section.
(e) I'any provision ol lhis section conflicts with

any other provision ot the Charter, this section shall
govern. It any portion ot this section is declared
Invalid by a court of competenl jurisdiction, the
remaining portions shall remain In effect and shall
not be allectod thereby.

fart Il

ThB following statement of Intent Is added to Ihe Com-

mission commentary on the Anchorage Municipal Chailer:

Section 14.04
This secllon is Intended lo genorale additional

revenues within the “tax Cap" of Secllon 14.03(a)
ol the Charter, lherchy providing ameasure of tax
reiiof lo property owners, (petition)

YES
NO

TURN BALLOT OVER
AND CONTINUE VOTING

VOTE BOTH SIDES

MON 13:21 FrU 1 907 343 4464

MOA OM_

HAVE VOTED

HAVE YOU?

MUNICIPAL OFFICIAL BALLOT C

Proposition 4

ADVISORY VOTE
INCREASE TAX RATES ON TOBACCO PRODUCTS

Should Sections A and S ol Anchorage Ordinance 94-182(5).
respectively increasing me lax rate on cigarettes and other tobacco
products Irom lhe present 6.57 mills (6,57 tenths ol one cenf)
per cigarette to 13 mills (t and 3 tonths ol one cont) per cigarette
and Item the prosem 10% ol lhe wholesale price on other tobacco
products lo 15% ol the wholesale price be Implemenled by the
Municipal Assembly?

Cigarettes and other lobacco products acquired In or brought
into ihe Municipality are currently taxed at the rales Indicated in
Ihe preceding paragraph under existing Municipal ordinances. The
now ordinance referred to above would Increase the rare ot taxation
on (hose lobacco products as Indicated.

Any additional revenues raised by Ihe Increase In tax rales under
this ordinance would bo subject to (within) lhe lax Increase limita-
tion ot Charter Section 14.03 (lhe "Tix Cap") and would ettect
a reduction in property taxes. Tho amount ol the reduction In
property taxes is estimated to be 52.9 million in (he first year.

The vote on this Proposition Is an advisory vote only and doss
not bind the Municipal Assembly lo act or retrain Irom aclmg lo
increase or rot Increase lhe lax rales or to choose a different tax
rale on tho specified tobacco products. (A0 94-162 (S))

YES
NO

Proposition 5

$400,000 G0 BONDS
EAGLE RIVER-CHUOIAK PARKS AND RECREATION
SERVICE AREA CAPITAL IMPROVEMENT PROJECTS

Shall The Municipality ol Anchurago incur debt and Issue genoral
obligation bonds not to exceed Four Hundred Thousand Dollars
(5400.000) for paying a portion ol the costs of planning and
designing a recreation facility and Ice rink and related capital
Improvement projects In the Eagle River-Chugiek Parks and
Recreation Service Area’ The approximate annual amount ot taxes
on 5100.000 ol assessed realand personal property value (hased
on the estimatod total 1995 assessed valuation in the Eagle River-
Chugiak Parks and Recreation Service Aroa) lo retire tho proposed
debt Is 53.16. The bonds shall bo paid first from individual and
business property (general ed valorem) laxes levied end collected
within the Eagle fllver-Chugiak Parks and Recreation Service Area
and be secured by a pledge ot Ihe lull lallh and credit ol Ihe
Municipality. Voter approval authorizes taxes to be levied within
lhe Eagle Rhrer-Chuglak Parks and Recreation Service Area lo pay
lhe principal otand interest on the bonds notwithstanolny any mill
rate limitation in Anchorage Municipal Code Section 27 30.090.
(A0 95-53(S)) Y ES

NO

urtlclpa. Clark//
April 18, 1995

VOTE BOTH SIDES



Alaska H>tate Hegtelature

Session:

State Capitol

Juneau, Alaska 99801
(907) 465-2693

(fax) (907) 465-3835

Interim:
145 Main Street Loop #223
Kenai, Alaska 99611
(907) 283-7095
(907) 283-3075 (fax)
(907) 262-7574 (h)
Representative Gary L. Davis

MEMORANDUM
FROM: Representative Gary Dav
To: Representative Joe Green,
DATE: April 3, 1997
RE: Municipal Taxation of Alcohol, HB 132.

I requested from Kevin Richie of the Municipal League a sample copy
of actual ballot propositions as to demonstrate the type of language
used in the allocation intent of tax revenues. As Mr. Richie states,
the intent statements are not whimpy, while avoiding a legal issue
with regards to dedicated funds. The language used in the following
ballot propositions avoids a constitutionality problem, while making
the intent of the municipality explicitly clear to the citizens.

Representing House District 8
Soldotna, Sterling, Funny River, Cooper Landing, Hope, Moose Pass, Seward



KIM  LEALIE

vn/«31

To: Andy Peterson
From. Kevin Ritchie
Date: April 3,1997

Re: HB 132 amendment

We have discussed the amendment to require municipalities to use the funds for services
related to mitigating the impacts ofalcohol abuse. Municipal leaders | have spoken to do
not object to an amendment committing municipalities to using the revenues to mitigate
the impacts of alcohol abuse. The impacts on local taxpayers (police, emergency medical
services, school programs, treatment, etc.) are so costly, it is unlikely that sales tax
revenue could ever exceed the costs.

The question is simply, how do we avoid any legal problems with the Constutional
prohibition against dedicating funds. Attached are examples of sales tax ballot issues
from Juneau to give you an idea ofhow they look. They are not at all wimpy, but avoid
legal dedication issues. However, they create a committment that has been as inviolate as

a dedication.

As Representative James, (and other legislators who have been in local government
know), a committment to the voters, while not a dedication, cannot be violated without
unthinkable retribution from local voters that a local elected official comes into contact

with on a daily basis.

C legcomm hb 132 smcnimtnl

Now Therefore, Be it Enacted by the Assembly of the City and Borough of
Juneau, Alaska:

Section 1.  Classification. This ordinance isofa general and permanent nature and
shall become a pan ofthe city and borough code.

Section 2. Amendment of Subsection. Subsection (a) of CBJ 69.0S.020,
"Imposition of Rate,” is amended to add a new paragraph (4) to read:

(4) Effective January 1, 1997. until September 30,1998. within the entire city
and bOroUgh e an additional 1%

This paragraph (4) is repealed on September 30.1998.

Section 3.  Amendment of Subsection. CBJ 69.05.020 "Imposition of Rate," is
amended by renumbering subsection (d) as (e) and inserting a new subsection (d) to read:

(d) Subsections (a)(4) and this subsection (d) are repealed on September 30,1998.

iUl
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Presented by: The Manager
Introduced: 08/05/96
Drafted by: J.R.C.

ORDINANCE OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 96-33

An Ordinance Providing for the Levy and Collection of a
Temporary One Percent Areawide Sales Tax on the Sale Price of
Retail Sales, Rentals, and Services Performed Within the City and
Borough of Juneau, Such Tax to be Effective on January 1,1997,
for a Period of 21 Months Only, the Proceeds of Which are to be
Allocated for the Construction of a Police Station; and Calling for
an Election on Whether Such Sales Tax Should be so Levied.

WHEREAS, the current police station is inadequate to meet the current and future needs
of the city and borough, and

Whereas, the assembly finds that the acquisition, construction and equipping of a new
police station is in the public interests of the city and borough, and

Whereas, the present four percent areawide sales tax rate in the city and borough
consists ofa permanent one percent tax and a temporary three percent tax, and

Whereas, the best way to provide funds for acquiring, constructing and equipping a
* new police station, is to levy an additional one percent areawide sales tax to be effective for
a period of 21 months only;

NOW Therefore, Be it Enacted by the assembly of the City and Borough of
Juneau, Alaska:

Section 1.  Classification. This ordinance is of a general and permanent nature and
shall become a part of the city and borough code.

Section 2. Amendment of Subsection. Subsection (a) of CBJ 69.05.020,
"Imposition of Rate," is amended to add a new paragraph (4) to read:

(4) Effective January 1, 1997, until September 30, 1998. within the entire city
and DOrOUGN .o an additional 1%

This paragraph (4) is repealed on September 30, 1998.

Section 3.  Amendment of Subsection. CBJ 69.05.020 "Imposition of Rate," is
amended by renumbering subsection (d) as (e) and inserting a new subsection (d) to read:

(d) Subsections (a)(4) and this subsection (d) are repealed on September 30, 1998.



Section 4.  Submission of Questions to Voters.

(@) In accordance with Article 1X. Section 9.17, of the Charter of the City and
Borough of Juneau, the question of whether or not the temporary one percent areawide sales
tax herein provided shall be levied and collected effective January 1, 1997, for a period of
21 months only, shall be submitted to the qualified voters of the city and borough at the
regular municipal election to be held on October 1,1996.

(b) The city and borough clerk shall prepare the ballot proposition to be submitted to
the qualified voters ofthe city and borough tor their ratification of the temporary one percent
areawide sales tax set forth in this ordinance. The city and borough clerk shall further
perform all necessary steps in accordance with law to conduct the election and place the
proposition before the qualified voters at the regular municipal election.

Section 5.  Ballot Proposition. The proposition to be submitted to the qualified
voters of the city and borough as required by Section 4 above shall read substantially as
follows:

Explanation

Juneau currently has a permanent one percent sales tax and a temporary three
percent sales tax. The temporary three percent sales tax is automatically repealed on
July 1, 2002. The total of all sales taxes is currently four percent.

This proposition would add a temporary one percent sales tax for 21 months,

V/  beginning on January 1, 1997, and ending on September 30, 1998. The purpose of this

Y v tax is to fund the acquisition, construction, and equipping of a police station. It is

7 anticipated that the initial phases ofthe project would be funded by revenue anticipation

r notes or other short-term financing instruments which would be retired as sales tax
revenues became available.

PROPOSITION NO.___

Authorization to Levy a Temporary One Percent Sales Tax
Effective January 1, 1997, for » Period of 21 Months Only, in
Addition to the Current Four Percent Areawide Sales Tax, to be
Used for Construction of a Police Station.

Shall the City and Borough of Juneau levy and collect a temporary one
percent areawide sales tax on retail sales, services, and rentals within
the city and borough, effective January 1, 1997, for a period of 21
months only, in addition to the current four percent sales tax0

It is the intention of the Assembly that this sales tax be used only to
fund the acquisition, construction, and equipping of a police station.

YES [ ]
NO [ ]

=2 Ord. 96-33



Section 6. Effective Date, (a) Sections 2 and 3 of this ordinance shall become
effective if the proposition set forth in Section 5 is approved by the voters.

(b) Sections 4 and 5 of this ordinance authorizing the submission of the ballot
proposition to the qualified voters of the city and borough, shall be effective thirty days
after adoption.

Adopted this 23rd day of August, 1996.

Mayor
Attest:



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409

Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM February 25, 1997
SUBJECT: Dedication of funds by a municipality (Work Order No. 20-LS0681)
TO: Representative Gary Lee Davis

Attn: Andy Peterson

FROM: Tamara Brandt Cook ar
Director

You have asked whether a municipality may dedicate funds. There is no statute that
prohibits a municipality from dedicating funds, although an initiative may not be used to
propose an ordinance that would create a dedication. Article Xl, sec. 7 of the state
constitution does not allow an initiative to be used to dedicate revenues, and that prohibition
has been applied to municipalities under AS 29.10.030(c) and AS 29.26.100.

It is unclear whether the constitutional prohibition against dedicated state funds contained
in Art. 1X, sec. 7 applies also to municipalities. Attorney general opinions have not been
consistent on this point. | have found two opinions that conclude that Art. IX, sec. 7 applies
only to state and not to municipal funds. (1960 Inf. Op. Att'y Gen.. December 5, Havelock:
Att'y Gen. Op. No. 660-88-0525, July 29,1988, Odland) On the other hand, another opinion
warns that receipts of a municipal liquor tax could not be dedicated to "costs created by
abuse of alcohol” without violating Art. !X, sec. 7. (Memorandum to the Honorable Jay S.
Hammond, Oct. 8. 1976, Peter) At this point the Alaska Supreme Court has noted that the
issue exists and has declined to express an opinion on it. (Fairbanks v. Convention and
Visitors Bureau. 818 P.2d 1153 (Alaska 1991) footnote 7)

TBC:glc
97-121.glc



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM February 21, 1997

SUBJECT: Municipal taxation of alcohol - (SSHB 132)

TO: Representative Gary Davis

Attn: Andy
FROM: Michael F. Ford &C

Legislative Counsel

You have asked if the above referenced bill will have any effect on the existing ability of a
damp or dry municipality to impose a sales and use tax on alcoholic beverages. As explained
in this memo. 1do not believe that SSHB 132 will change existing law as to this issue.

A damp or dry municipality has the ability to impose a sales and use tax on alcoholic
beverages under AS 04.21.010(c)(4). This provision of law is unchanged under SSHB 132.
As a practical matter, the ability to impose a sales and use tax would only seem of value in
a damp municipality or one that prohibits sale under AS 04.11.491 (a)( 1), but not importation
or possession of alcohol. In dry municipalities, or a place that prohibits sale and importation,
or sale, importation and possession, there would be no legal activities to tax. Therefore the
ability to impose a use tax would seem of questionable value in a dry community.
Regardless of the value of the taxing authority granted under AS 04.21.010(c)(4), SSHB 132
does not change this provision of law.

If you have further questions please contact me.

MFF:jdr
97-113.jdr



605 General Provisions § 04.21.010

Sec“\%I ehous ng of alcoholic beverages Sectlgrd preement
88 Posting 0 vyarnlng signs J 58 De{lnltlons

Sec. 04.21.010. Municipal regulation, (a) A municipality may adopt ordinances
governing the importation, barter, sale, and consumption of alcoholic beverages within
the municipality and may ban possession of alcoholic beverages under AS 04.11.491(ax5
An ordinance adopted under this section may not be inconsistent with this title or
regulations adopted under this title. In a municipality that haa adopted a local option
under AS 04.11.491(aXl), (2), or (3), an ordinance ia not inconaiatent with this title if it
limits

(1) the monthly amounts of alcoholic beverages a person may import into the
municipality;

(2) the percent of alcohol by volume that an alcoholic beverage may contain; a limit
imposed under this paragraph may not be leas than 40 nor more than 76 percent alcohol
by voluc.e; or

(3) the type ofalcoholic beverage container that may be possessed in the municipality

(b) After the adoption of a local option under AS 04.11.491(a), a municipality may
adopt an ordinance making the sale, importation, or possession of alcoholic beverages a
misdemeanor to the extent prohibited under the local option. The ordinance may not be
inconsistent with this title or the regulations adopted under this title.

(¢) A municipality may not impose taxes on alcoholic beverages except a

(1) property tax on alcoholic beverage inventories;

(2) sales tax on alcoholic beverage Bales if sales taxes are imposed on other sales within
the municipality;

(3) sales tax on alcoholic beverage sales that was in effect before July 1, 1985; and

(4) sales and use tax on alcoholic beverages if the sale ofalcoholic beverages within the
municipality has been prohibited under AS 04.11.491(aXl), (4), or (5).

(d) At least 10 days before the date set for municipal action on an application for the
issuance, renewal, relocation, or transfer of ownership of a proposed license, the
municipality shall provide written notice of the proposed action and the time and place
for a hearing to a community council that

(1) is established by municipal charter or ordinance to advise the municipal governing
body; and

(2) has jurisdiction over the area affected by the proposed action. (8§ 4 ch 131 SLA
1980; am 5 20 ch 74 SLA 1985; am & 19 ch 93 SLA 1985; am 8§ 9 ch80 SLA1986; am
88 11, 12 ch 156 SLA 1988; am §{ 50 — 52 ch 101 SLA 1995)
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5 0421015 Alcoholic Beveraces 606

ough of Sitka violated this section Lagoa v. City 4
Borough of Sitka. 823 P2d M| (Alaska 1991).
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See. 04.21.015. Private manufacture of alcoholic beverages. (a) Except aa pro-
vided in (D) of this section, the provisions of this title do not apply to the private
manufacture of alcoholic beverages.

(b) This section does not apply to AS 04.16.050, 04.16.051, 04.16.080; AS 04.21.010,
04.21.020; alcoholic beverages manufactured in a quantity that exceeds the limit imposed
on private manufacture under federal law; or an area that has adopted a local option law
under AS 04.11.491. (§ 1ch 88 SLA 1989; am § 53 ch 101 SLA 1995)

Fffect ofamendments —The 1995 gmendment,
effective Ju Z 1995, made a section reference sub-
stitution In Subsection [B)

Sec. 04.21.020. Civil liability of persona providing alcoholic beverages. A
person who provides alcoholic beverages to another person may not be held civilly liable
for injuries resulting from the intoxication of that person unless the person who provides
the alcoholic beverages holds a license authorued under AS 04.11.080 — 04.11.220, or is
an agent or employee of such a licensee and

(1) the alcoholic beverages are provided to a person under the age of 21 years in
violation of AS 04.16.051, unless the licensee, agent, or employee secures in good faith
from the person a signed statement, liquor identification card, or driver's License meeting
the requirements of AS 04.21.050(a) and (b), that indicates that the person is 21 yean of
age or older; or

(2) the alcoholic beverages are provided to a drunken person in violation of AS
04.16.030. (8 5 ch 131 SLA 1980; am § 14 ch 109 SLA 1983)

Reviser'i notes — In 1980, this section wm [or violations, see AS 04, 16 150, for resp srbrlrtg of
rearra Sged IIorcan 1y. loensees, agents and employees, see AS 04 2103
Crocs reference*. — For responsibility of licensee

NOTES TO DECISIONS

tor’s notes. —ManLY of the cases cited in the inenacting this section waﬁto Irmrtvendorh%brlrt%ur
otes be Iow were decided Under former AS 04 10.180  eases wl]ere the Vi r]d prov“i? alcono
nd 04.15 statutorily 9ermrssr e manner. Willrrord v. L.J Carr
PS tronalrg —Thrssctlon IS no so com- - Invl,, Inc;, 783 P.2q 235 (Algska 1989
in.ratlona \rty or trmacyo 0se ‘P’rovr de" alco o — A vendo Mo{ovrde
sto eunc nstrtutrona Immu Izing socr 0sts alcohol even unwrttrn %to thir p t|e il or »
rom i ||ty caused J thelr guests conquct a LJ carr Inys..
rationa % basF] | tha tlrs an unaesirable {ns sxgtrg oeg not | mu even ors ‘Who
Interference with normal hospita |tg to require @ Vio ate 4.1 whic g Heréarn (00~
socr to monrtor uests alcoh | ?onsu tion, duct re atrn% to drunkep ger n
urt ary ctor re ar arr Invs,, Inc., %a& 8 9§9
eg ger |st en rson.  Proximate cause. — eh |ssec“0
% require. for purposes of [ia |t%/ on
egrs atrve ent — ernten the legis he

siature  dant's intoxication, an not artrcular sale o
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Protoot u hold. — Cltg’* ﬁ)rotest thst = proposed mer uw co?rtkruod - In reAluki Iﬂb(?r
Lquor store o fatwn J\I tog close t0 a Senior aﬁteos Trad**Aasn 10 Alaska <72 (1 In re W:i(ke
ousin gomﬁ ex and was In an area which already 10 Alas ka 59 In_ re ae
containe concentratlon of bars was noéam |n eta|I Liquor L|cense No 1517
Ea% eﬁ)nao a. and unr ﬁonable StolU v City of 1 Aa| 1954)

anks, 703 p2d 1166 (Alaska 198s).

Sec. 04.11.490. Prohibition of the sale of alcoholic beverages. [Repealed, § 69 ch 101
SLA 1995.]

See. 04.11.481. Local option*, (a) Ifa majority ofthe persona voting on the question
vote to approve the option, a municipality shall adopt a local option to prohibit

(1) the aale of alcoholic beverages;

(2) the sale of alcoholic beverages except by one or more of the following listed on the
ballot:

(A) a restaurant or eating place licensee;

(B) a beverage dispensary licensee;

(C) a package store licensee; or

(D) acaterer holding a permit under AS 04.11.230 to sell alcoholic beverages at a site
within the municipality who ie also licensed under a beverage dispensary license for
premises outside of the municipality;

(3) the sale ofalcoholic beverages except on premises operated by the municipality and
under a type of licensed premises listed on the ballot, that may include one or more of the
following:

(A a restaurant or eating place license;

(B) a beverage dispensary license; or

(C) a package store license;

(4) the sale and importation of alcoholic beverages; or

(5) the aale, importation, and possession of alcoholic beverages.

(b) If a majority of the persons voting on the question vote to approve the option, an
established village shall exercise a local option to prohibit

(1) the sale of alcoholic beverages;

(2) the sale of alcoholic beverages except by one or more of the following listed on the
ballot:

(A) arestaurant or eating place licensee;

(B) a beverage dispensary licensee;

(C) a package store licensee; or

(D) a caterer holding a permit under AS 04.11.230 to sell alcoholic beverages at a rite
within the established village who is also licensed under a beverage dispensary license for
premises outside of the established village;

(3) the sale and importation of alcoholic beverages; or

(4) the sale, importation, and possession of alcoholic beverages.

() Aballot question to adopt a local option under this section must at least contain
language substantially similar to: *811811 (name of municipality or village) adopt a local
option to prohibit Gocal option under (a) or (b) of this section)? (yes or no).*

(d) The ballot for an election on the option set out in (aX2XA), (@X3XA), or (bX2XA) of
this section must include a summary explanation of the authority to sell alcoholic
beverages given to a restaurant or eating place under AS 04.11.100(a). The ballot for an
election on the option set out in (aX2XB) or (D), (aX3XB), or (bX2XB) or (D) of this section
must include a statement that a beverage dispensary license is commonly known as a
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"pbar" and a summary explanation of the authority to aeU alcoholic beverages given to a
beverage dispensary licensee under AS 04.11.090(a). The ballot for an election on the
option set out in (aX2XC), (aX3XC), or (bX2XC) of this section roust include a statement
that a package store license is commonly known as e "liquor store* and a summary
explanation of the authority to sell alcoholic beverages given to a package store licensee
under AS 04.11.150(a).

(e) Ifa municipality dissolves under AS 29.06.45(X&) or (b), a local option adopted by
the municipality under (a) of this section shall continue in effect as the corresponding
local option under (b) of this section for an established village having the same perimeter
as the previous boundaries of the municipality. A license for premises operated by the
municipality under AS 04.11.506 expires when the municipality dissolves.

(f) A municipality or established village that has adopted a local option under (aXl).
(2), or (3) or (bXI) or (2) of this section may designate a site for the delivery of alcoholic
beverages to individuals in the area or a cite for a person to bring alcoholic beverages if
the alcoholic beverages are imported into the area. This subsection does not apply to the
delivery or importation of

(1) one liter or less of distilled spirits, two liters or lesa of wine, or one gallon or leso of
malt beverages; or

(2) alcoholic beverages to a premises licensed under (aX2) — (3) or (bX2) of this section.
(8 21 ch 101 SLA 1995)

Croaa referﬂ]ce* —For rowal n* rela? ?nto the t|o peu tigo*.on file on July 1, 1995, aee} 71 ch
conunuaboo of local 0pt|0n dopte un er fcrme 11 A 1995 in the T empor ry'and Special Art*

04.11 492 ive date* ction 79, ch. 101, SU 19%
84 11 58§ tee 170, ch 1%1 %LA 199 |n he f this sect‘fon effect?ive Julyi 1995
riry"and Special Acta; for provision™ relating to

Sec. 04.11.492. Community liquor license; complete prohibition on sales. [Repealed.
8 69 ch 101 SLA 1995.]

Sec. 04.11.493. Change of local option, (a) If a majority of persona voting on the
guestion vote to approve a different local option, a municipality or established village
shall change a local option previously adopted under AS 04.11.491 to the differen:
approved option.

(b) A ballot question to change a local option under this section must at least, contain
language substantially similar to: ‘Shall (name of municipality or village) change the
local option currently in effect, that prohibits (current localoptionunder AS 04.11.491".
and adopt in its place a local option to prohibit(proposed local option under AS
04.11.491)? (yes or no).” (8§ 22 ch 101 SLA 1995)

ffective date*. — Section 79, ch, 101, SLA 19%
make* thu aectaoo effective July 1, 199,

Sec. 04.11.496. Removal of local option, (a) If a majority Of the persons voting on
the question vote to remove the option, a municipality or established village shall remove
a local option previously adopted under AS 04.11.491. The option ia repealed effective the
first day of the month following certification of the results of the election.

(b) A ballot question to remove a local option under this section must at least coDtaic
language substantially similar to: ‘Shall (name of municipality or village) remove the
local option currently in effect, that prohibits (current local option under AS 04.11.491).
so that there is no longer any local option in effect? (yea or no).*

(c) When issuing a license in the area that has removed a local option, the board shah
give priority to an applicant who was formerly licensed and whose license was not
renewed because of the results of the previous local option election. However, so
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Article 4. Borough Sales and Use Tax.

Section Section
650. S*Je« and uw tax 680. Combining #aJ*i and uae tax with incorporiDoo
660. Notice of tales and use tax of a borough

670. Referendum, adoption, and modification

Sec. 29.45.650. Galea and uae tax. (a) Except as provided in AS 04.21.010(c) and in
(f) and (h) of this section, a borough may levy and collect a sales tax on sales, rents, snd
on services provided in the borough. The sales tax may apply to any or all of these
sources. Exemptions may be granted by ordinance.

(b) A borough levying a sales tax may also by ordinance levy a use tax on the storage,
use, or consumption oftangible personal property in the borough. The use tax rate must
equal the sales tax rate and the use tax shall be levied only on buyers.

(c) Aperson who furnishes proof, in the form required by the borough tax collector, that
the person has paid a salej tax on the source on which a use tax is levied by the borough
iB required to pay the use tax only to the extent of the difference between the amount of
the sales tax paid and the amount of the use tax levied by the borough. This subsection
applies to a sales tax levied in any taxing jurisdiction whether inside or outside the state.

(d) If the assembly charges interest on sales taxes not paid when due, the rate of
interest may not exceed 15 percent a year on the delinquent taxes and shall be charged
from the due date until paid in full. This subsection applies to home rule and general law
municipalities.

(e) A borough may provide for the creation, recording, and notice of a lien on real or
personal property to secure the payment of a sales and use tax, and the interest,
penalties, and administration costa in the event of delinquency. When recorded, the sales
tax lien has priority over all other liens except (It liens for property taxes and special
assessments; (2) liens that were perfected before the recording of the sales tax lien for
amounts actually advanced before the recording of the sales tax lien; (3) mechanics' and
materialmen’s liens for which claims of lien under AS 34.35.070 or notices of right to lien
under AS 34.35.064 have been recorded before the recording of the sales tax lien. This
subsection applies to home rule and general law municipalities.

(f) A borough may not levy and collect a sales tax on a purchase made with (1) food
coupons, food stamps, or other type of certificate issued under 7 U.S.C. 2011 — 2025 ?Food
Stamp Act); or (2) food instruments, food vouchers, or other type of certificate issued
under 42 U.S.C. 1786 (Special Supplemental Food Program for Women, Infanta, and
Children). This subsection applies to home rule and general law municipalities.

(gi [Repealed, § 2 ch 159 SLA 1990.]

(h) A borough may not levy or collect a sales tax on sales, rents, and services, or a use
tax on the storage, uae, or consumption of personal property on the following activities:

(1) the sale, lease, rental, storage, consumption, or distribution in this state of or the
provision ofservices relating to an orbital space facility, space propulsion system, or space
vehicle, satellite, or station of any kind possessing space flight capacity, including the
components of them;

(2) the sale, lease, rental, storage, consumption, or use of tangible personal property
placed on or used aboard an orbital apace facility, space propulsion system, or space
vehicle, satellite, or station of any kind, regardless of whether the tangible personal
property is returned to thio state for subsequent use, storage, or consumption; an
exemption under this paragraph is not affected by the failure of a launch to occur, or the
destruction of a launch vehicle or a component ofa launch vehicle. (5 12 ch 74 SLA 1985;
am 88 3, 4 ch 38 SLA 1986; am & 1ch 20 SLA 1987; am § 2 ch 30 SLA 1988; am 8§ 1
2 ch 96 SLA 1989; am 88 1, 2 ch 159 SLA 1990; am 8§ 4, 5 ch 88 SLA 1991)
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Annotator'™* note*. — The caaea cited in the note
below were demded under former, a ular prowali)na
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rental ofa room, and imposed, computed and collected
according to traditional sales tax methods, is a sales
tax within the meaning of thia section. City of Homer
v. Gang), 650 P.2d 396 (Alaska 19821.

A real property lien ia beyond the scope of what
may be *neceasahly or fairly implied in or incident to"
the authority to collect a sales tax. Fairbanks N. Star
Borough v. Howard, 608 P.2d 32 (Alaska 1980).

Succeaaor liability. — Subsection (e) of this sec-
tion does not provide for successor liability, unless
done through a lien on the real and personal property
of a “seller,* i.e. the business; municipalities' attempt
by ordinance to hold successor owners personally
lishls for delinquent sales taxes would effectively
ellm}rnate paragreph (eX2) of thia section lien priority
and U therefore, invalid. Kenai Penimuli Borough
V. Assomated Grocers, 889 P.2d 604 (Alaska 1995).

S
T%e dty orHomer bed tax, based upon the actual

Collateral reference#. — 68 Am. Jur. 2d. Sales
and Use Taxes, } let eeq.

Sec. 29.45.660. Notice 0f sales and use tax. (a) If the borough levies and collects
only a sales tax and use tax, the assembly shall provide a notice substantially in the form
set out in AS 29.45.020. In providing notice under this subsection, the assembly shall
substitute for the millage equivalency its estimate of the equivalent sales tax rate for
each of the categories of financial assistance set out in AS 29.45.020. Notice shall be
provided

(1) by publishing in a newspaper of general circulation in the borough a copy of the
notice once each week for a period of three successive weeks, with publication to occur not
later than 45 days after the final adoption of the borough’s budget; or

(2) if there is no newspaper of general circulation in the borough, by posting a copy of
the notice for at least 20 days in at least two public places in the borough, with posting
to occur not later than 45 days after the final adoption of the borough’s budget.

(b) Compliance with the provisions of this section iB a prerequisite to receipt
municipal tax resource equalization assistance under AS 29.60.010 — 29.60.080 and
state aid for miscellaneous municipal services under AS 29.60.100 — 29.60.180. The
department shall withhold annual allocations under those sections until municipal
officials demonstrate that the requirements of this section have been met. (8 12 ch 74
SLA 1985)

Sec. 29.45.670. Referendum, adoption, and modification. A new sales and use
tax or an increase in the rate of levy of a sales tax approved by ordinance does not take
effect until ratified by a majority of the voters at an election. (5 12 ch 74 SLA 1985)

Sec. 29.45.680. Combining sales and use tax with incorporation of a borough.
A petition for incorporation of a borough may request that a sales and use tax proposition
be placed on the same ballot. The petition must state the proposed tax rate. TTie petition
may request that incorporation be dependent on the passage of the tax proposition; if so,
the incorporation proposition fails if the tax proposition fails. (5 1ch 3 SLA 1989)

Editor®™ note*. — Section 2, ch. 3. SLA 1989
provide* that thi* section ia retroactive to January 1,
1987.

Legislative history report*. — For governor!
tranamittal letter, aee 1989 Senate Journal 46.

of



Alaska !8>tate Xegtfilature

Interim: Session:

145 Main Street Loop #223 State Capitol

Kenai, Alaska 99611 Juneau. Alaska 99801
(907)283-7095 (907)465-2693
(907)283-3075(fax) (fax)(907)465-3835

(907)262-7574(h)
Representative Gary L. Davis

SPONSOR STATEMENT

HB 132
“An Act relating to municipal taxation of alcoholic
beverages.”

HB 132 removes the restrictions on municipalities related to the
sales tax imposed on alcoholic beverages. Current statutes are
interpreted to allow municipalities to impose only the general sales
tax amount on alcohol. This bill allows municipalities to impose a
sales tax which may be equal to, lower, or higher than the general
sales tax.

State laws are continually passed that have a direct financial impact
on municipalities. Municipalities are required by state law to care for
and protect public inebriates. Currently, the State does not provide
sufficient funding for such activities. This is not a new tax. HB 132
merely allows municipalities to tax alcohol according to their local
alcohol related costs.

This legislation will enable municipalities to address budgeting
problems created through the consumption of alcoholic beverages. HB
132 will enable municipalities to address their local expenses. Such
costly services include public safety, care for inebriates, and alcohol
related social and health problems.

Representing House District 8
Soldotna. Sterling. Funny River, Cooper Landing. Hope. Moose Pass. Seward
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Interim: Session:

145 Main Street Loop #223 State Capitol

Kenai. Alaska 99611 Juneau. Alaska 99801
(907)283-7095 (907)465-2693
(907)283-3075(fax) (fax)(907)465-3835

(907) 262-7574 (hi
Representative Gary L. Davis

SECTIONAL ANALYSIS OF HB 132
A BILL FOR AN ACT ENTITLED

“An Act relating to a municipal taxation of alcoholic
beverages.”

Section 1 AS 04.21.010(c) (2). Is an addition the current
exceptions regulating the municipalities ability to tax alcohol. It
states that municipalities will have the ability to impose a sales tax
on alcohol that is equal to. higher, or lower than an existing sales tax.
This section removes the existing requirement that a general sales
tax be in place before a sales tax can be placed on alcohol.

Section 1 AS 04.21.010 (c) (3) Was a “grandfather” clause that
allowed municipalities that had an existing sales tax in effect prior to
July 1. 1985 to tax alcohol. This section will be deleted, as this
legislation will allow all municipalities to place a sales tax on alcohol.

Section 2 AS 29.45.650 (a) This section states that a borough
may levy and collect taxes within the borough’s jurisdiction with
three exceptions, AS 04.21.010 (c) and AS 29.45.650 (f) and (h).
Since AS 04.21.010 (c) This bill no longer restricts municipalities
ability to place a sales tax on alcohol, the presence of AS 04.21.010
(c) will be deleted.

Representing House District 8
Soldotna. Ster'inn Furwnv Riv”r rnnner l.andLne. Hone. Moose Pass, Seward



CITY/BOROUGH OF JUNEAU

ALASKA'S CAPITAL CITY

OFFICE OF THE MAYOR

March 20, 1997

The Honorable Joe Green, Chair
House Judiciary Committee
Alaska State Legislature

Room 118, Capitol Building
Juneau, Alaska 99811

On behalfof the City and Borough of Juneau Assembly, I am writing in support ITB132, which lifts
restrictions on municipal taxation of alcoholic beverages. At the March 12 CBJ
Assembly/Legislative Delegation meeting, consensus was reached in support of this bill. Even
though the CBJ has a differential rate which predates the prohibition, CBJ supports the ability for
all municipalities to determine at the local level the tax rates most appropriate to provide necessary
services. In the case ofalcohol taxes, many municipalities would find added revenue from a tax on
alcoholic products beneficial in dealing with the costs of dealing with the result of alcohol

consumption.

The CBJ Assembly will pass a resolution in support of HB132 at a special meeting on Monday,
March 24, 1997. Please let me know if you need additional information. Thank you for your

consideration of our letter of support.

Sincerely,

| Dennis Egan
/ Mayor

cc: CBJ Assembly
Clark Gruening

155 South Seward Street, Juneau, Alaska 99801



HB 132 - Removes Special Restrictions and
Allows Local Voters to Decide on Alcohol Sales Tax

1. Under state statutes adopted years ago, a special exemption on alcohol sales was granted which
prohibited local voters from establishing a higher level of sales tax on alcohol in their community. It
is time to remove the exemption and let local voters decide for their own community.

2. Thisisnot 3 new State tax. Itisan optional tool for municipalities to balance local tax burdens
and provide critical public services.

3. Instead of creating a new municipal taxing power, HB 132 removes an inappropriate restriction on
an existing municipal tax.

4. Alcohol abuse is the number one health and public safety problem in Alaska. Alcohol sales should
not receive a special exemption. Municipalities must be able to defray some of the costs they incur

coping with alcohol-related problems.

5. With growing pressure on property taxpayers, local voters should be allowed to vote on whether or
not to tax alcohol to pay a larger share of the costs directly related to alcohol use in their commu-

nity. Alcohol related costs to local taxpayers include:

Unfunded state mandated police costs to transport public inebriates
Unfunded state mandated emergency medical services

Unfunded state mandated hospital emergency care costs

Police costs for alcohol related felonies and misdemeanors
Unfunded prosecutions

Unfunded direct treatment and rehabilitation of alcohol abusers

Increase in costs ofyouth and family services related to alcohol use, provided by
schools and local governments

Unfunded local medical services and hospitalization
Unfunded repair of property damage to public facilities

Health insurance costs paid by local governments and school districts to treat
alcohol and alcohol-related health problems.



ALASKA STATE

Hospital & Nursing Home

Representative Gary Davis
Room 513, Capitol Building
Juneau, Ak 99801-1182

Dear Representative Davis:

ASSOCIATION

February 14, 1997

Members of the Alaska State Hospital & Nursing Home Association strongly support House
Bill 132 “An Act relating to municipal taxation of alcoholic beverages.””

The challenge of caring for the public inebriate, along with the cost of providing that care is
of serious concern to community hospital administrators throughout Alaska Attached is a
"discussion paper”’on this issue written by Ed Myers, former Administror of Kodiak Island

Hospital. Ed

is also a former chairman of the board of directors of ASHNHA .

His paper is about

Kodiak but the problems apply to nearly every community in Alaska, ifnot all of them.

Stale statutes require that police protect public inebriates from harm by bringing them to the

hospital for a medical screening required by slate law. The costs of those services to public inebriates

go unpaid and, as with other costs that are shifted to communities in Alaska, property tax payers foot

the bill.

IT this problem needs to be taken care of locally (and we believe itdoes) then the state

should stop prohibiting the communities from rais"g money to pay for it

Under stale statutes adopted many years ago, alcohol isgranted a special exemption intended

lo prohibit local voters from voting on a special sales tax on alcohol sales in their community.

House

Bill 132 would provide a tool for municipalities to use lo pay for the costs of local police
departments, hospitals and other impacts related to alcohol abuse.

This isnot a new state tax.
burdens

It isa needed optional tool for municipalities to balance local tax

Thank you tor introducing House Bill 132. ASHNHA will be working bard this session to

seek passage of this important legislation.

Sincerely,

Laraine L. Derr
President/CEQ

Swpport-

319 Seward Strhit #11* Juneau, AK 99801 « (907) 586-1790 ¢ Fax (907) 463-3573
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ALASKA STATE

Hospital & Nursing Home

ASSOCIATION

February 14, 1997

Representative Gary Davis
Room 513, Capitol Building
Juneau, Ak 99801-1182

Dear Representative Davis:

Members of the Alaska State Hospital & Nursing Home Association strongly support House
Bill 132 “An Act relating to municipal taxation of alcoholic beverages."

The challenge of caring for the public inebriate, along with the cost of providing that care is
of serious concern to community hospital administrators throughout Alaska. Attached is a
"discussion paper" on this issue written by Ed Myers, former Administror of Kodiak Island
Hospital. Ed isalso a former chairman of the board of directors of ASHNHA . His paper is about
Kodiak but the problems apply lo nearly every community in Alaska, ifnot all of them.

Slate statutes require that police protect public inebriates from harm by bringing them to the
hospital for a medical screening required by state law. The costs of those services to public inebriates
go unpaid and, as with other costs that are shifted to communities in Alaska, property tax payers foot
The bill. If this problem needs to be taken care of locally (and we believe itdoes) then the state
should stop prohibiting the communities from raising money to pay for it

Under stale statutes adopted many years ago, alcohol isgranted a special exemption intended
lo prohibit local voters from voting on a special sales tax on alcohol sales in their community. House
Bill 132 would provide a tool for municipalities to use to pay for the costs of local police
departments, hospitals and other impacts related to alcohol abuse.

This isnot a new state tax. It isa needed optional tool for municipalities to balance local tax
burdens.

Thank you for introducing House Bill 132. ASHNHA will be working hard this session to
seek passage of this important legislation.

Sincerely,

Laraine L. Derr
President /CEO

uppof+
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ALASKA STATE

Hospital & Nursing Home

ASSOCIATION

February 14, 1997

Representative Gary Davis
Room 513, Capitol Building
Juneau, Ak 99801-1182

Dear Representative Davis:

Members of the Alaska Slate Hospital & Nursing Home Association strongly support House
Bill 132 “An Act relating to municipal taxation of alcoholic beverages."

The challenge of caring for the public inebriate, along with the cost of providing that care is
of serious concern to community hospital administrators throughout Alaska. Attached is a
"discussion paper”’on this issue written by Ed Myers, former Administror of Kodiak Island
Hospital. Ed isalso a former chairman of the board of directors of ASHNHA . His paper is about
Kodiak but the problems apply to nearly every community in Alaska, ifnot all of them.

State statutes require that police protect public inebriates from harm by bringing them to the
hospital for a medical screening required by state law. The costs of those services to public inebriates
go unpaid and, as with other costs that are shifted to communities in Alaska, properly tax payers foot
the bill. If this problem needs to be taken care of locally (and we believe itdoes) then the state
should slop prohibiting the communities from raising money to pay for it

Under slate statutes adopted many years ago, alcohol isgranted a special exemption intended
to prohibit local voters from voting on a special sales tax on alcohol sales in their community. House
Bill 132 would provide a tool for municipalities to use to pay for the costs of local police
departments, hospitals and other impacts related to alcohol abuse.

This isnot a new stale tax. Itisa nero mioptional tool for municipalities lo balance local lax
burdens.

Thank you for introducing House Bill 132. ASHNHA will be working hard this session to
seek passage of this important legislation.

Sincerely,

President /CEOQ

Support

319 Seward Street #11 + Juneau, AK 99801 ¢ (907) 586-1790 * Fax (907) 463-3573



March 19. 1995

DISCUSSION PAPER
HOSPITAL EXAMINATION OF PUBLIC INEBRIATES
By:
Edmon Myers, Administrator
Kodiak Island Hospital / Care Center

Examination of public inebriates in the Emergency Room at Kodiak Island Hospital and Care Center
has been an ongoing problem for sexeral years, and to date, there hasbeen no resolution to this
problem. The baste problem in Kodiak lies in the fact that the Police Department believes that
under the current law. they are required to pick up and transport any public inebriate to the
Hospital for examination prior to incarceration or other disposition. An often cited case is several
years ago in Anchorage, where an individual died without being examined for other injuries.

The following facts and issues characterize the situation at Kodiak Island Hospital and Care Center

1 Police either bring public inebriates or call an ambulance to transport public inebriates to
the Hospital for examination. The use of the public ambulance service has arisen because
of the legalissues for payment surrounding protective custody. KIH/CC has sought legal
determination regarding responsibility for payment when police bring inebriates to the
Hospital. Thelegal determination received was that the Police Department 1is acting in the
same capacity as a guardian of a minor in those cases, and therefore, would be responsible
for payment. To circumvent this, the Police Department has resorted to calling an
ambulance to bring public inebriates to the Hospital onthe theory that the Hospital must
then take care of examining the inebriates, the same as any other patientarriving by
ambulance, and the protective custody issue is thereby avoided.

2. In other cases when the Police pick up inebriates and bring them to the Hospital, the Police
usually release them "on their own recognizance" at the Emergency Room door and after
examination, rearrest them as they leave the Hospital. Again, the City has indicated this

then removes  the protective custodyissue, and does not have to pay for the examination of
the patient.

3. In those cases where prisoners are brought in from the jail, the Police again usually
release prisoners on their own recognizance and rearrestthem after they are released
from the Hospital, requiring the Hospital to call them prior to release so they may await
them at the door when they leave. This has occurred, even in the case of “Bangerous"
patients, in which the Hospital 1is required to provide it own security to protect the staff

4. KIH/CC has written off several hundred thousand dollars over the past fewyears in
providing care and treatment of patients brought to the Hospital as a result of inebriation
In most of these cases, treatment is not required, but merely an evaluation of whether there
is any medical condition which would prohibit incarceration or other disposition by the
Police Department.

This is a serious financial problem to the Hospital, and Isuspectit is in other communities, based
upon my discussion with other Hospitals. I have offered on several occasions to enter into a
contract with the City for examinations providing <“fdeep discounts". This is an area which 1 would
like to see improved, as | believe it is unreasonable to expectHospitals to provide examinations
which are not requested by the patient without reimbursement.
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Central Peninsula 250 Hospital Place-Soldotna, Alaska 99669
General Hospital (907) 262-4*504

A m«mt>eT of lutherjn Health Syiltrm

February 27. 1997

Representative Gary Davis
Room 513. Capitol Building
Juneau, AX 99801-1182

Dear Repn )avis:

Our Hospital Board and Administration strongly support House Bill 132 "An Act relating to municipal taxation
of alcoholic beverages.”

The challenge of caring for the public inebriate, along with the cost of providing that care is of serious concern
to community hospital administrators throughout Alaska. Alaska seems to have a higher than normal problem
with alcohol/substance abuse related incidents and hospital Emergency Departments end up becoming involved
with most of them. During the last seven months of 1996 we had 200 people seen in our Emergency
Department with an alcohol substance abuse problem. These folks always take more time in the Emergency
Department than other patients due to the numerous complications associated with their problems.

State statutes require that police protect public inebriates from harm by bringing them to the hospital for a
medical screening required by state law. The costs of those services to public inebriates go unpaid and. as with
other costs that are shifted to communities in Alaska, property tax payers foot the bill. If this problem needs to
be taken care of locally (and we believe it does) then the state should stop prohibiting the communities from

raising money to pay for it.
Under state statutes adopted many years ago. alcohol is granted a special exemption intended to prohibit local
voters from voting on a special sales tax on alcohol sales in their community. House Bill 132 would provide a

tool for municipalities to use to pay for the costs of local police departments, hospitals and other impacts related
to alcohol abuse.

This is not a new stale tax. It is a needed optional tool for municipalities to balance local tax burdens.

Thank you for introducing House Bill 132. Let us know how we can help in moving this important legislation
forward.

Sincerely,

Rulon J. Barlow
Administrator



Alaska Native Health Board

4201 Tudor Centre D'.. Suite 105 Phone: (907) 562-<6006
Anchorage, Alaska 99508 FAX: (907) 563-2001

February 21.1997

Representative Gary Davis
Alaska Legislature

State Capitol

Juneau, AK 99801

Dear Representative Davis:

i am writing to let you know how much we appreciated the chance to meet with you in
Juneau this week and hear of your commitment to provide communities with another tool
to reduce alcohol abuse.

I want to let you know that the Alaska Native Health Board voted to support HB 132. At the
same time. lalso want to take this opportunity to ask again for your support of HB 1, the
tobacco tax increase, which will be heard In House Finance Committee next week.

You mentioned that you think local governments should have the opportunity to levy
alcohol and tobacco taxes. We agree, but we don't think this should preclude the state
irom doing so as well. If the Alaska Legislature acts this year to pass a major tobacco tax
increase, every community in the state will benefit and thousands of lives will ultimately
be saved.

Representative Davis, we feel that your support of the tobacco tax legislation is as critical
as our mutual goal to reduce alcohol abuse. The tobacco industry is making an all-out
effort to stop the tax, and we are counting on you not to let this happen. From our conversa-
tion, 1believe you do care about the health and well-being of all Alaskans. We look
forward to working with you to address the two biggest health problems in our state—
tobacco and alcohol abuse.

(would welcome the chance to discuss this with you further.

Sincerely,

Anne M. Walker
Executive Director

AET SLANOSASSOCIATON NORTON SOUND HEALTH CORPORATION
3=5"0. eM A?E» t-EiLT- CORPORATION METLAKALA ITC'AN CCMMU'TITV SE.00'/iA vLIAGfc TRIBE
>C SANFORD 'PISAL CONSCF'Il. v SCLTKENTRAL FOUNDATION
c:p»r=hwspta ; assocatidn NATIVE VILLAGE OF £EM.Lr* A SOv|Tt-EAS* AMAS/A REGIONAL MIALV CONSORT
EAS'r3*, JLEU*IAN TP5ES halve village cf TANANA Cr-iEFS CONFERENCE
APEA NaTIIE ASSOCA O i S'MLOIK trad T;ONAICOLNCI. TUKCN-KUSKOW YV HEALTH CORPORATION

MAN.itAC ASSOCHATCN NOFITH SLOPE BOROUGH VAPDET NATIVE TRSE



lll. TITLE 47 REIMBURSEMENT FOR
HEALTH CARE FACILITIES

Alaska Native health organizations that operate hospitals and health
centers throughout rural Alaska have been inappropriately bearing a heavy
financial burden for sen/ices provided to intoxicated persons.

Title 47 of Alaska State Statutes provides financial support to local
governments for public safety services provided to intoxicated and incapacitated
individuals. Under certain circumstances such individuals are referred to local
health care facilities for medical screening prior to being released, returned to
police custody, or transferred to treatment facilities.

Even though local protocols may be developed to limit the number of such
referrals, as many as one-third of the individuals entering the public safety
system in some areas are screened by medical professionals at a significant cost
in terms of time and resources.

The problem faced by the Alaska Native Health Board's member
organizations throughout rural Alaska is that their hospitals and health centers
are not reimbursed for these services. Very few of these individuals have
Medicaid coverage or other private insurance. Local city governments have
disclaimed responsibility for payment for these services, and have made
provisions in some locations to release those in custody at the hospital door and
then re-arrest upon discharge to avoid liability.

Kanakanak Hospital in Dillingham estimates that the uncompensated care
provided for such individuals is valued at least 5100,000 per year. Other
hospitals are reporting similar losses.

It is our understanding that this problem is significant for other hospitals
outside of the Alaska Native health care system as well. The Alaska State
Hospitals and Nursing Homes Association has raised this as a legislative
concern as well, recommending that state law concerning municipal taxation of
alcoholic beverages be revised to generate a revenue stream.

The Alaska Native Health Board urges the Alaska State Legislature to
recognize the financial hardship being faced by small rural hospitals due to
the demands of medical screening for intoxicated persons, to work with the
Department of Health and Social Services and local governments to
develop a strategy to address these concerns, and to ensure that sufficient
financial supportis provided to meet governmental obligations to provide
these cervices.



217 Second Street. Suite 200 « Juneau. Alaska 99801 mTel (907)586-1325. Fax (907)4*3-5480

March 4, 1997

Representative Gary Davis
Alaska State Capitol
Juneau, AK 99801-1182

Dear Representative Davis,

Thank you for introducing House Bill 132. This is a top legislative priority of the
Alaska Municipal League and the Alaska Conference of Mayors.

As pressure increases on local sales and property taxes, municipalities must have more
tools to make sure that local taxes are fair and do not hinder the growth of the local
economy. Itis important to note that this bill does not create a new state tax. HB 132
creates an optional revenue tool for municipalities by removing a state restriction on

an existing local tax.

The costs to taxpayers related to the use of alcohol are stunning. A significant portion of
alcohol costs are for the unfunded state mandate to treat public inebriates. Other
local costs related to alcohol use include police services, hospital services, emergency
medical services, repair of property damage, fire services, health insurance premiums,
youth and family services, school services, etc. The voters of a community should be
free to decide if they wish to re-allocatc the tax burden, or improve local services,
through an increase in sales or use taxes on alcohol.

Alaska can no longer afford to prohibit local voters from deciding on an

appropriate level of alcohol sales and use taxes for their community. If there is any
additional information we can provide, we will be happy to do so.

Executive Director

cc: AML Board of Directors and Legislative Committee
Alaska Conference of Mayors

C:lcgcomm:297HBI132clcohol

Member of the National League of Cities and the National Association of Counties



support#e 132

Remove Special Restriclipris arid
'Allow Local Voters to Decide™oh Alcohol Sales Tax ¢

Here's why. . .

1. Under state statutes adopted years ago, a special exemption on alcohol sales was granted
which prohibited local voters from establishing a higher level of sales tax on alcohol in
their community. It is time to remove the exemption and let local voters decide for their

own community.

2. This is not a new State tax. Itis an optional tool for municipalities to balance local

tax burdens and provide critical public services.

3. Instead of creating a new municipal taxing power, HB 132 removes an inappropriate
restriction on an existing municipal tax.

4. Alcohol abuse is the number one health and public safety problem in Alaska. Alcohol
sales should not receive a special exemption. Municipalities must be able to defray some
of the costs they incur coping with alcohol-related problems.

5. With growing pressure on property taxpayers, local voters should be allowed to vote on

whether or not to tax alcohol to pay a larger share of the costs directly related to alcohol
use in their community. Alcohol related costs to local taxpayers include:

Unfunded state mandated police costs to transport public inebriates
Unfunded state mandated emergency medical services

Unfunded state mandated hospital emergency care costs

Police costs for alcohol related felonies and misdemeanors
Unfunded prosecutions

Unfunded direct treatment and rehabilitation of alcohol abusers

Increase in costs of youth and family services related to alcohol use,
provided by schools and local governments

Unfunded local medical services and hospitalization

- # Unfunded repair of property damage to public facilities

Health insurance costs paid by local governments and school districts to
treat alcohol and alcohol-related health problems.

For more information, call the Alaska Municipal League at 586-1325.
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Alaska Municipal League &
Alaska Conference of Mayors

1997 Legislative Platform

Approval of the "Safe Communities™ bill and maintain current funding for municipal
revenue sharing to avoid further state generated local property tax increases. The "four
legs" of the Safe Communities bill are:

. Directs the funds to be used primarily for public safety and health services
. Establishes a minimum sharing of $40,000 for small municipalities

. Removes the "hold harmless” to allow equal treatment to all municipalities
. Distributes municipal funds on July 31 each year

Provide for the long term construction, operation, and maintenance of state and munici-
pal airports, roads, and harbors, including revenue sharing programs for maintenance.
Bring state harbors up to an adequate maintenance level through a statewide bond issue,
or other funds, to prepare them for possible negotiated transfer to municipalities.

Approval ofaLong Range Financial Plan that prohibits unfunded mandates and unfunded
service responsibilities, adequately funds schools and maintenance of public infrastruc-
ture, reasonably reduces state expenses, protects the Permanent Fund, and phases in new

tax revenue sources.

Actively encourage the construction of a natural gas pipeline with an emphasis on jobs for
Alaskans.

Restore funding for Municipal Capital Matching Grant Program to $20 million because
local communities can most efficiently determine and meet local capital needs.

Create a permanent State/Local Government Partnership Council to negotiate methods
to most efficiently provide public services at the lowest possible cost to taxpayers.

Provide long term funding of public safety and health services through the equitable
sharing of increased statewide alcohol and tobacco taxes, and removing the
current prohibition against municipalities voting for local special taxes on the sale

or use of alcohol.

Reduce the state unfunded mandate for the Senior Citizen Property Tax exemption.
Adequately fund a program to construct efficient sanitation systems throughout Alaska.
Give communities more tools to reduce youth crime by limiting confidentiality of youth
crime information to protect the community, allow municipalities the option of assuming

greater jurisdiction over juvenile justice, and limit liability for providing recreational
opportunities for youth, such as skateboard parks.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 150
1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: "An Act giving notice of and approving a lease purchase BRU;, (general SgQ jgaa,
agreement .foran addition to the Spring Creek Correctional Center Componentleasing

Sponsor: Representative Davis
Requestor™h) 11m COMPONENT SERIAL NO. 81

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0

FY 02 FY 03

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE INREVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
OTHER *CIP receipts
TOTAL

Estimate of any current year (FY 97) cost: $0
POSITIONS:

0.0 0.0 0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0 0.0 0.0

Prepared by:  Dugan Petty. Director Phone: 465-2250
Division: General Services Date:

Approved by Commissioner: Mark Bover r .
Agency: Department ol Administration Date: 2/<S8hl

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Page 1 of 1

Rev 01/97
FN HB 150.doc



HOUSE COMMITTEE REPORT

Date Referred to Committee: February 19, 1997 FURTHER REFERRALS: Finance

Date of Committee Action:. 2 //21]? ?e

The JUDICIARY Committee considered: HB 150

HOUSE BILL NO. 150 LEASE-PURCHASE SPRING CREEK CORRECTIONAL
“An Act giving notice of and approving a lease-purchase agreement with the City of Seward for the construction and
operation of an addition to the Spring Creek Correctional Center, and setting conditions and limitations on the facility's

construction and operation.”

[ ] the same title

recommends it be replaced
[ 1a new title

with the following committee substitute

[ ] additional referral to Committee
f j attached amendments)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(S): (Depo APPROVES PREVIOUS:
LE] fiscal note(s) , [ ] fiscal note(s)

[/J zero fiscal note(s) Ad-W /h/ [ ] zero fiscal note(s)



FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision D ate :

Title: "An Act giving notice of and approving a lease
purchase agreement with the City of Seward for construction and..."
Sponsor: Representative Davis

Requester: House Judiciary

Expenditures/Revenues

OPERATING EXPENDITURES FY 98 FY 99
PERSONAL SERVICES 176.5 479.3
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS 20.0 20.0
TOTAL OPERATING 196.5 499.3

| CAPITAL EXPENDITURES i

CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF 196.5 499.3
1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL 196.5 499.3
Estimate of any current year (FY97) cost: 5 0.0
POSITIONS

FULL-TIME 3 47
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Please see attached explanation.

Prepared by: Bruce Richards

Division: Commissioner's Office AV .

Approved by Commissioner:
Agency:

Margaret M. Pugh
Department of Corrections

BILL NO. HB 150

Dept. Affected: Corrections
'BRU: All

Component: All
COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 00 FY 01 FY 02
2,911.7 2,911.7 2,911.7
4,571.8 4,571.8 4,571.8
7,483.5 7,483.5 7,483.5

L....
(Thousands of Dollars)

7,483.5 7,483.5 7,483.5
7,483.5 7,483.5 7,483.5
44 44 44

Phone: 465-3307
—. Date: 3/11/97
Date: 3/11/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/951 97fisno.xIs/DBR

1of 2

#0694

FY 03
2,911.7

4,571.8
7,483.5

7,483.5

7,483.5

44



Fiscal Note/DOC
Mouse Bill 150
March 11, 1997
Page 20f2

Assumptions

It will be necessary for the Department of Corrections (DOC), as well as the Department of
Transportation and Public Facilities, to be involved in the planning and oversight of this project
throughout its construction phase, which will take two years. DOC estimates it will need three new
positions to perform the necessary functions associated with this expansion project.

Criminal Justice Planner (73.7) This position will be responsible for prisoner movement,
programming, staffing and operational start-up. This will be a full-time position through project

completion.

Facilities Manager | (68.7) The manager will serve as DOC’s first line of oversight for facility design
and construction. The position will continue through final acceptance of the facility.

Administrative Clerk I (34.1) This position is required throughout the project to complete research,
maintain files and records, and provide support to the Criminal Justice Planner and the Facilities

Manager.

$20.0 annually is included in the fiscal note to pay for office space, equipment, supplies, travel, etc. for
the three positions noted above.

Actual operation of the expansion would begin in FY00, with staff hiring and training to begin in late
FY99. This cost is estimated to be $302,800. This figure includes training and salary costs. Staffing of
the new facility would require forty-four additional security and administrative support staff.

Operating Costs

Assuming that the facility can be constructed in two years, operational costs would be incurred
beginning in FY 00. Assuming that the prisoners in the facility would be classified close/maximum
custody, and assuming that the facility housed 250 prisoners, the DOC would need to hire forty-four
additional security and support staff at a cost of $2.911,700 per year. Non personnel institution costs
which include supplies, food, clothing etc. would cost an additional $2,012,400 per year. Indirect costs
which include Inmate Programs. Inmate Health Care, Admin, Institution, etc. would cost and additional
$2,559,400 per year. This is a total operating cost of $7.5 million per year.

44 security and support staff = $2,911.7
Non-personnel institution costs = $2,012.4

Ir.uirect costs (Inmate Programs. Inmate Health Care, etc) - $2,559,4

Total Operating Costs = $7,483.5



STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Data;

Title: Lease-Purchase Spring Creak Correction!!
Representative Davis
Requestor: (H) Juo

Expenditures/Revenues:
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQUS - LEASE PAYMENTS
TOTAL OPERATING

FY d

0.0

CAPITAL EXPENDITURES
| CHANGE IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL

Estimate of eny current year (FY97) cost $

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0.0

0.0

ANALYSIS:  (Attach a separate page If necessary)

FISCAL

FY 99

2,577.2
2,577.2

2,577.2

2.571.2
0.0

NOTE BILL NO:
Dept. Affected: Revenue
_8RU: Revenue Operations
Component: Treasury
COMPONENT SERIAL NO. 121
(Thousands of Dollars)
FY0O FY 01 FY 02
2,575.1 2,571.2 2,5717.9
2,576.1 2,571.2 2.571.9
L i
I
(Thousands of Dollars)
2,575.1 2,571.2 2,571.9
2.575.1 2,577.2 2,577.9

HB 150

FY 03

2,575.2
2,575.2

2.575.2

2,575.2 .

The hill authorizes a lease-purchase agreement with the City of Seward for up to $25.0 million for expansion of the Spring

Creek Correctional Facilty.

Assuming a project cost of $25.0 million, current interest rates plus 75 bp (3/4% per annum), approximately equal annual
payments of principal and interest and a fifteen year lease term, the projected lease payments are approximately $2.6
See attached debt service schedule.

million per year or $38.7 million over the lease term.

(The Department of Revenue®s analysis continues on the attached page.)

fo spared by: Forrest Browno

Division: Treasury A
Approved by Commissioner: Ross Kinney, Deputy Commissioner
Agency: Revenue

Phone:  485-3750
7/ 1/ Date:  March 3, 1997
Data;  March 3, 1997

1

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
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Fiscal Note Analysis HB 150
Lease-Purchase Spring Creek Correctional
March 3, 1997

Page 2 0f3

The Department of Revenue recommends several changes to the proposed bhill to facilitate
the proposed lease-purchase financing at minimum cost to the State. Essentially these
changes are:

1 To clarify that the state bond committee will coordinate the financing.
2. To eliminate the requirement that the City of Seward be the lessor and nominal issuer
of the financing, to maintain flexibility if a more cost-effective financing structure can

be used.
3. To recognize that approximately $31.0 million of existing Spring Creek Correctional

Facility lease-purchase financing is currently outstanding and may need to be
restructured or refinanced to accommodate the proposed $25.0 million expansion at

minimum interest cost to the State.
4. To clarify that both the correctional facility and the land will be owned by the State at

the end of the term of the lease agreement.
The recommended language changes to the bill to accomplish the above are:

Line 1-2. page 1. eliminate “with the City of Seward”.

Line 8. pane 1: after “correctional facilities,” add “the state bond committee is authorized
to arrange for the issuance of certificates of participation for and”.

Line 9-10. page 1: after “lease-purchase agreement” eliminate “with the City of Seward
under AS 33.30.03".

Line 12. page 1. after “commissioner of corrections.” add “Additionally the state bond
committee is authorized to arrange for the refinancing of approximately $31.0 million of
outstanding lease-purchase financing on such terms and conditions as are reasonably
required to accomplish this Spring Creek Corrections expansion project.”

Line 2. pane 2: after “(2) the” add “additional™ .

Line 3. pane 2: after “the anticipated” add “additional”.

Line 3-4. page 2: eiimir. to be paid by the Department of Corrections”.

Line 6. pane 2: after “correctional facility” add “and all real estate appurtenant to the
correctional facility;”.
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2/1/10
S/1/10
2/1/11
8/1/11
2/1/12
8/1/12
2/1/13

Rato

4.650

4.950

5.150

5.300

5.450

5.600

5.700

5.800

5.900

6.000

6.100

6.200

6.200

6.300

6.400

Principal

1,120,000.00
1,170,000.00
1,230,000.00
1,295,000.00
1,360,000.00
1,435,000.00
1,515,000.00
1,605,000.00
1,695,000.00
1,795.000.00
1.905,000.00
2,020,000.00
2.145,000.00
2,285,000.00

2,425,000.00

Sizing Debt Services Schedule

Spring Creek Correctional - Ex
CURRENTRATES +7Shp

Periodic ~ QroaaSemP
Interest  AnniDbtSvc
728,597.50 728,597.50
728,597.50 1,848.597.50
702,557.50 702,557.50
702,557.50 1,872,557.50
673,600.00 673.600.00
673,600.00 1,903,600.00
641,927.50 641,927.50
641,927.50 1,936,927.50
607,610.00 607,610.00
607,610.00 1,967,610.00
570.550.00 570,550.00
570,550.00 2,005,550.00
530,370.00 530,370.00
530.370.00 2.045,370.00
487.192.50 487,192.50
487,192.50 2,092,192.50
440,647.50 440,647.50
440,647.50 2,135.647.50
390,645.00 390,645.00
390,645.00 2,185,645.00
336,795.00 336,795.00
336,795.00 2.241.795.00
278,692.50 270.692.50
278,692.50 2.298,692.50
216,072 50 216.072.50
216,072.50 2.361,072.50
149.577.50 149,577.50
149,577.50 2.434,577.50
77,600.00 77,600.00
77,600.00 2,502,600.00

25,000.000.00 I 13,004.870.00 I 38,604,870.00

CapHaltzed  DebtSvcRsv CrrtgncyFnd  Net Semi-
Interest Int 4 Prin tnt &Prin - AnnlIDbtSvc

728,597.50
1,848,597.50
702,557.50
1.872,557.50
673,600.00
1,903,600.00
641,927.50
1,936,927.50
607,610.00
1,967,610.00
570,550.00
2,005,550.00
530,370.00
2.045,370.00
487,192.50
2,092,192.50
440,647.50
2,135,647.50
390,645.00
2,185,645.00
336,795.00
2,241,795.00
278,692.50
2,298,692.50
216,072.50
2,361,072.50
149,577.50
2,434,577.50
77,600.00
2,502,600.00

3 0-F 3

NetFiscal
DbtSvc

2,577,19%5.CX
2,575,115.0C
2,577,200.0C
2,578,855.0C
2.575720.0C
2,576,1C0.0C
2,575,740.0<
2,579,385.0C
2.576.295.0C
2.576.290.0C
2,578,550.(X
2,577,385.(X
2,577,145.0C
2,584,155.0C

2,580,200.0C

38,004,87000 | 38,0688700

True Interest Cost (TIC)....mmmmmmmmmmmmmmmmsmmmmmsin 6,1411183
Net Interest Cost (NIC)..mmmmmmssssissinns 5,1393805
Arbitrage Yield Limit (AYL)..mmmmmmmsminns p.0192042
Arbitrage Net Interest Cost (ANIC)......uminn 6.0508203

Preparedbv: FORREST BROWNE. DOR - TRE/tSUI

Preparedon:  3/3/97 10:53 805 Rpt
Record ID: SCDOC-1998-K .MUNIDB
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STATE OF ALASKA

1997 LEGISLATIVE SESSION

RevisionD a t e :

FISCAL NOTE

Title: "An Act giving notice of and approving a lease
purchase agreement with the City of Seward for construction and..."
Representative Davis
House Judiciary

Sponsor:
Requester:

Expenditures/Revenues

OPERATING EXPENDITURES

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES
ICHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL

FY 98
176.5

20.0
196.5

196.5

196.5

Estimate of any current year (FY97) cost: $

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

Please see attached explanation.

Prepared by:
Division:

Approved by Commissioner:

Bruce Richards

(Attach a separate page if necessary)

Commissioner™s Office M L

Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 97fisno.xIs/DBR

BELL NO. HB 150

Dept. Affected:

"BRU:

Component:
COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 99 FY 00 FY 01
479.3 2,911.7 2,911.7
20.0 4,571.8 4,571.8
499.3 7,483.5 7,483.5
|
(Thousands of Dollars)
499.3 7,483.5 7,483.5
499.3 7,483.5 7,483.5
0.0
47 44 44
_ Phone:
n Date:
Margaret M. Pugh Date:

Departmentof Corrections

Corrections

All
All

FY 02
2,911.7

7,483.5

7,483.5

44

465-3307
3/11/97

3/11/97

1 of 2

#0694

FY 03
2,911.7

7,483.5

7,483.5

44



Fiscal Note/DOC
House Bill 150
March 11, 1997
Page 2 0f2

Assumptions

It will be necessary for the Department of Corrections (DOC), as well as the Department of
Transportation and Public Facilities, to be involved in the planning and oversight of this project
throughout its construction phase, which will take two years. DOC estimates it will need three new
positions to perform the necessary functions associated with this expansion project.

Criminal Justice Planner (73.7) This position will be responsible for prisoner movement,
programmir~. staffing and operational start-up. This will be a full-time position through project

completion.

Facilities Manager | (68.7) The manager will serve as DOC’s first line of oversight for facility design
and construction. The position will continue through final acceptance of the facility.

Administrative Clerk I (34.1) This position is required throughout the project to complete research,
maintain files and records, and provide support to the Criminal Justice Planner and the Facilities

Manager.

$20.0 annually is included in the fiscal note to pay for office space, equipment, supplies, travel, etc. for
the three positions noted above.

Actual operation of the expansion would begin in FYO00, with staff hiring and training to begin in late
FY99. This cost is estimated to be $302,800. This figure includes training and salary costs. Staffing of
the new facility would require forty-four additional security and administrative support staff.

Operating Costs

Assuming that the facility can be constructed in two years, operational costs would be incurred
beginning in FY 00. Assuming that the prisoners in the facility would be classified close/maximum
custody, and assuming that the facility housed 250 prisoners, the DOC would need to hire forty-four
additional security and support staff at a cost 0f $2,911,700 per year. Non personnel institution costs
which include supplies, food, clothing etc. would cost an additional $2,012,400 per year. Indirect costs
which include Inmate Programs, Inmate Health Care, Admin, Institution, etc. would cost and additional
$2,559,400 per year. This is a total operating cost of $7.5 million per year.

44 security and support staff= $2,911.7
Non-personnel institution costs = $2,012.4

Indirect costs (Inmat; Programs, Inmate Health Care, etc) = $2,559 4

Total Operating Cosis = $7,483.5



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 150
1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: “An Act giving notice of and approving a lease purchase BRU :General Services

agreement _foran addition to the Spring Creek Correctional Center® Comoonent:LeasinQ

Sponsor: Representative Davis

Requestor/m1l .inn COMPONENT SERIAL NO. .81
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FYOO FY 01 FY 02 FY 03
PERSONAL SERVICES

TRAVEL

CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE INREVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts

1037 GF/Mental Health

OTHER *CIP receipts
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 97) cost: $jO
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page ifnecessary.)

The hill would authorize financing and construction of an addition to the Spring Creek Correctional Fecility in Seward. The
Department of Administration®s role in this project issimply to execute a lease agreement on behalf of the state..

No costs for design, construction, contract compliance, building maintenance or lease payments are anticipated from the
Department of Administration budget.

Prepared by:  Dugan Petty. Director Phone: 465-2250
Division: General Services Date:

Approved by Commissioner
Agency: Department of Administration Date

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislativo Office
Rev 01/97 Page. 1 of 1

FN HB 150.doc



P.O. Box 196650

M un iCi pal ity Anchorage, Alaska 99519-6650

Telephone: (907) 343-4431

of Fax; (907) 343-4499
litlp:/Avww.ci .Anchorage,ak.us

AnChOFage Rick Mystrnm. Mayor

March 11, 1997 OFfICli OP THE MAYOR

% f f
Members of the Anchorage Caucus
Alaska State Legislature
State Capitol
Juneau, AK 99801

Dear Caucus Members:

Resolving the prisonei housing shortage in the State has been the topic of ongoing discussion for the
past few years. Jn Anchorage, the shortage of jail and detention space has creaited several

unsatisfactory situations:
e There are times when police officers have to wait for space in the jail to open up before they can

drop off arrestees. This ties up the police and keeps them off the street.
e Sixth A’lnue Jail is consistently over capacity by 35% or more. Other correctional facilities in

the area are also regularly over capacity.
e Juvenile offenders are often released due to lack of adequate facilities.

We need to have a replacement for the aging Sixth Avenue Jail. We also need to expand the
overcrowded McLaughlin Youth Center. Our objectives, in keeping with our goal of making

Anchorage a safer city are:

e To obtain 400 jail beds in a modem, cost-effective conectional facility.
e To expand McLaughlin Youth Center, by adding at least 65 additional beds;
To maintain approximately the same current cost structure for the housing of Municipal

prisoners; and

As you consider the various options for solving the State’s correctional problems, please keep in
mind these needs and objectives. In accomplishing rhese objectives, it is essential that an
appropriate public site selection process be completed before any new correctional facility is located

in Anchorage.

I am hopeful a solution to this continuing problem can be found soon. If you would like to discuss

this matter further, please contact my office.

Mayor

cc: Department of Corrections

"City ofLights and Flowers"



Interim:

145 Main Street Loop #223
Kenai, Alaska 99611
(907) 283-7095

(907) 283-3075 (fax)

(907) 262-7574 (h)

Glasha H>tate Hegisilature

Session:

State Capitol

Juneau, Alaska 99801
(907) 465-2693

(fax) (907) 465-3835

Representative Gary L. Davis

SPONSOR STATEMENT
HB 150

“An Act giving notice of and approving a lease-purchase agreement with
the City of Seward for the construction and operation of an addition to
the Spring Creek Correctional Center, and setting conditions and
limitations on the facility’s construction and operation.”

Currently there is overcrowding in the prison system in Alaska and this
legislation will help relieve the overcrowded conditions existing in
correctional facilities.  This bill will have the Department of
Administration, on behalf of the Department of Corrections enter into a
lease-purchase agreer ient with the City of Seward. The City of Seward
would construct and provide operations of an addition to the Spring
Creek Correctional Facility and ultimately lease it back to the State. It
will add 250 additional beds to the Spring Creek Correctional Center.
The total cost of the addition cannot exceed $25,000,000. At the end of
the the lease-purchase agreement term, the State will own the

correctional facility.

Additional prison space is needed. The Department of Corrections
reports that it is regularly exceeding maximum and emergency
capacities. Since February 1995, Alaska has had over 200 prisoners in a
private facility in Florence, Arizona. By adding the addition to Spring
Creek, there will be increased employment in Alaska.

Spring Creek Correctional Center is the only high security prison in the
State and it is imperative that the facility stay ahead of demand for long
term prisons. Spring Creek can achieve greater economy of scale by
expanding by 250 beds. Spring Creek was originally built to allow for
expansion. The community of Seward supports this expansion.

Unfortunately the prison population continues to grow and the time is
here to look at expansion. Spring Creek Correctional Center is a location
where expansion could be developed by 250 additional beds.

Representing House District 8
Soldotna, Sterling, Funny River, Cooper Landing, Hope, Moose Pass, Seward



Interim:

145 Main Street Loop #223
Kenai, Alaska 99611
(907) 283-7095

(907) 283-3075 (fax)

(907) 262-7574 (h)

gUasUa 8>tate Hegtsrtattire

Session:

State Capitol

Juneau, Alaska 99801
(907) 465-2693

(fax) (907) 465-3835

Representative Gary L. Davis
SECTIONAL ANALYSIS
HB 150

“An Act giving notice of and approving a lease-purchase agreement with
the City of Seward for the construction and operation of an addition to
the Spring Creek Correctional Center, and settling conditions and
limitations on the facility’s construction and operation.”

Section 1 provides for the construction and operation of a correctional
facility in order to relieve overcrowding in existing facilities. It allows the
Department of Administration, on behalf of the Department of
Corrections, to enter into a lease-purchase agreement with the City of
Seward. It will allow for the construction and operation of an addition to
Spring Creek Correctional Center providing:

- The total cost may not exceed $25,000,000.
- The total lease payments for the full term of the agreement may not

exceed $47,200,000.
- The Department of Corrections annual rental obligation under the lease

may not exceed $2,702,000.
- The State will own the correctional facility at the end of the lease.
- This bill will provide 250 additional beds to Spring Creek Correctional

Center.

Representing House District 8
Soldotna, Sterling, Funny River, Cooper Landing. Hope, Moose Pass, Seward
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