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re v e n u e s . T h is  reven ue lo s s  w ould be due to  a fa c to r  ca lle d  'e la s t ic i t y " .  E la s t ic ity  m ea n s th at w hen p ric e  of a c o m m o d ity  g o es up the 

co n su m p tio n  go es d o w n . If  w e a ssu m e  th a t to rn e  m u n ic ip a lit ie s  th at c u rre n tly  h ave no s a le s  ta x  on a lcoh o l en act o n e , p r ic e s  w ou ld  go 

up . O ur e co n o m ist lo ca te d  tw o  so u rc e s  fo r  e la s t ic ity  o f a lco h o l w hich  in d ica te d  th at fo r e v e ry  1 %  in c re a se  in p r ic e , co n su m p tio n  

w ou ld  d e c re a se  1/3 o f 1 % . T h e re  are n u m ero us v a r ia b le s  to  c o n s id e r in e stim a tin g  the p o ten tia l reven ue lo s s . W e re v ie w e d  the 

co n su m p tio n  fa c to rs  fo r A n ch o ra g e , K en a i and th e  A le u tia n s . A  three or f iv e  percen t sa le s  ta x  in th e se  lo ca tio n s w ou ld  re su lt  in a 

$ 9 0 ,0 0 0  to  $ 1 5 0 ,0 0 0  lo s s  in re ven u e . T h e se  c it ie s  h ave  no cu rre n t s a le s  ta x , o th e rs do. Our o ve ra ll po ten tia l lo s s  is  a rough e s t im a te  

a ssu m in g  th a t on a s ta te w id e  b a s is  so m e  m u n ic ip a lit ie s  w ould e n a c t or ra ise  sa le s  ta x e s  on a lco h o l.
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0-LS0560\E. I • 
Ford 

3/10/97

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIS

TO: SSHB 132 , , , )J( r

1 Page 1, following line 15: , '' ' * .j.J
2 Insert a new bill section to read: " J  ft‘ ( j ‘

3 "* Sec. 2. AS 04.21.010 is amended by adding a new subsection to read:
/

4 (e) If a municipality imposes a tax on alcoholic beverages under (c) of this

5 section and imposes a tax on other sales within the municipality, and the tax imposed

6 on alcoholic beverages is higher than the tax imposed on other sales, the municipality

7 shall comply with the provisions of this subsection. Revenues received from that

8 portion of the tax on alcoholic beverages that is higher than the tax imposed on other

9 sales within the municipality must be'appropriated by the municipality for alcohol

10 related social services provided by the municipality."

11 Renumber the following bill section accordingly.

A M E N D M E N T

- l -



0-LS0560\E.2
Ford

3/28/97

A M E N D M E N f

OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIS

1

2

3

4

5

6

7

8 

9

10

11

TO: SSHB 132

Page 1, following line 15:

Insert a new bill section to read:

"* Sec. 2. AS 04.21.010 is amended by adding a new subsection to read:

(e) If a municipality imposes a tax on alcoholic beverages under (c) of this 

section and the tax imposed on alcoholic beverages is higher than the tax imposed on 

other sales, the municipality shall comply with the provisions of this subsection. A 

municipality, when holding an election to impose a tax on alcoholic beverage as 

described under this subsection, shall include a statement on the election ballot 

indicating that it is the intent of the governing body that revenues, if any, will be 

appropriated by the municipality for alcohol related ,services provided by the 

municipality."

I  •—

12 Renumber the following bill section accordingly.
) j  f i.  . \ (  ;

I
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ty the entire burden of n loss for which 
two are, hy hypothesis, responsible. The 
negligence of the defendant has played 
no less a part in causing the damage; the 
plaintiffs deviation from the community 
standard of conduct may even be rela­
tively slight, and the defendant's more 
extreme;.. . .

Id. at 1048 (quoting W. Prosser, Handbook 
oil the Law of Torts § 433 (4th ed. 1971)).

The rule that any degree of fault bars all 
recovery is an anachronism. Comparative 
negligence has been in effect in this state 
since the Kaatz decision. No special prob­
lems have been encountered. In the con­
text of joint tortfeasors, the all or nothing 
common law rule which forbade one joint 
tortfeasor from obtaining contribution 
from another was abolished by statute in 
1970 with the enactment of the Alaska 
Uniform Contribution Among Joint Tort­
feasors Act. AS 09.1C.010-.OGO (repealed 
eff. 3/5/89). Although under this act joint 
tortfeasors share equally in the common 
liability rather than according to the com­
parative fault of ench, this system was 
nonetheless clearly preferable to the all or 
nothing common law rule.' Under current 
law, joint tortfeasors arc liable for that 
percentage of total damages which accords 
to the percentage of fault of each. AS 
09.17.080(d). The rule that partial fault of 
a party precludes all loss shifting Ims thus 
been cleBrly rejected by this court and by 
the Alaska Legislature in the context of 
tort law. To announce such a rule in the 
closely related area of implied contracts is 
to ignore the legal developments of the Inst 
two decades.

We have recognized that in certain cases, 
especially those involving the performance 
of professional services, identical claims 
may reasonably be said to arise both in tort

I. "T h is  a d  would distribute the burden o f re­
sponsibility equitably among those who ore 
jo in tly  liable and thus avoid the injustice often 
resulting under the common la w .'" House Ju­
dic iary Committee Report, 1970 House Journal 
437 (quoting the National Conference's prefato­
ry note to the Uniform  Contribution Among 
Tortfeasors Act). "(S|haring equally, furnished 
a rough approximation o f a just result. For 
example, it was certainly preferable when two 
Joint tort-feasors were liable, fo r them to shatc 
equally in paying the damages, than fo r one to

anil in implied contract. Lee Houston & 
Associates, Ltd. v. Racine, 806 P.2d 848, 
853-54 (Alaska 1991). "  ‘This court should 
avoid applications of the law which lead to 
different substantive results based upon 
distinctions having their source solely in 
the niceties of pleading and not in the un­
derlying realities.'”  Id. at 853 (quoting 
Higa v. Mirikitani, 65 Haw. 167, 517 P.2d 
1, 4-5 (1973)). I t  iB therefore appropriate, 
so far as is possible, to npply rules of law 
to implied contractual indemnity claims 
which arc similar to those applied to indem­
nity claims sounding in tort.

I f  one accepts the conclui 'an that implied 
contract claims seeking to shift all or pnrt 
of a loss to another wrongdoer should be 
treated similarly to tort claims having the 
same objective, it  is immediately apparent 
that Iobs shifting proportional to fault 
should be allowed under current law be­
cause currently a tortfeasor may not suffer 
a loss which is disproportionate to its fault. 
AS 09.17.080(d). In my view, loss shifting 
proportional to fault should also apply to 
cases, such as the present one, which arose 
when the Alaska Uniform Contribution 
Among Joint Tortfeasors Act was in effect, 
because, as noted, loss shifting proportion­
al to fault is closer to the statutory contri­
bution remedy than no loss shifting at all.

The rule that there can be no partial non- 
statutory indemnity between concurrently 
negligent tortfeasors was adopted by this 
court in Vertccs Corp. r. Rcichhold Chem­
icals, Inc., 661 P.2d 619, 626 (Alaskn 
1983).’  I t  was largely based on the ratio­
nale that Bince the contribution act allowed 
a partial loss-shifting remedy among joint 
tortfeasors, any other partial loss-shifting 
remedy would necessarily conflict with the 
statutory remedy. This rationale, however,

go free simply bccnusc the p la in tiff elected to 
recover from  the other." Arctic Structures. Inc.
V. Wednwre, 605 P.2d 426. 441 (Alaska 1979) 
(Boochevcr. CJ.. dissenting).

2. Vertccs has since been followed in other tort 
cases. Koehrinft M/s t*. Rarthmovcrs of Fair- banks, 763 P.2d 499, 503-04 (Alaska 1988); J7.C. 
Shelter Prods, v. Modutine Indus., 684 P.2d 839, 
842 (Alaska 1984).

LAGOS V. C1TV AND HOROUGII OF SITKA Alaska 641
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does not apply to partial indemnity claims 
based on implied contracts since the contri­
bution act has never applied to implied 
contract cases. The majority opinion's re- 
linnce on the Vcrtccs rule is thus difficult 
to justify. To repeat, the Vertccs rule 
barred partial non-stalutory loss shifting in 
tort cases because there was a partial stat­
utory loss-shifting remedy. There has nev­
er been a partial statutory loss-shifting 
remedy in implied contract cases, and 
therefore the rationale of the Vcrtccs rule 
does not apply Us such cases.

In summary, where two parties are at 
fault and are responsible for an indivisible 
loss, any rule that provides that one of 
them must bear the entire loss without the 
opi>ortiinity to shift part o f the loss to the 
other is manifestly unjust What should 
happen is that the loss should be shared in 
proportion to the fault o f each party. In 
accord with thir, the trial court should he 
directed on remand to instruct the jury to 
apportion the damages which the Borough 
muBt pay between the Borough and Roen 
according to the comparative degree of 
fault of each.

Mike LAGOS and Mci Fong Lagos, Indi­
vidually, and d/b/n Marina Restaurant, 
House o f Liquors, Inc. d/b/a House of 
Liquors, an Alaskn corporation; und 
Pioneer Liquor, Inc,, d /b/a Pioneer 
Bar, an Alaska corporation. Appellants, 

v.
CITY ANI) BOROUGH OF 

SITKA, AppellccH.

No. S-1136.

Supreme Court o f Alaska.

Dec. 27, 1991.

Owners of business and businesses 
which sold alcoholic beverages filed com-

Ml (Aluka 1991)
plaint for declaratory judgment and injunc­
tive relief against ordinance of city and 
borough imposing additional tax on alcohol­
ic beverages above and beyond consumer 
sales tax imposed on other commodities. 
The Superior Court, First Judicial District, 
Sitka, Rodger W. Peques, J., granted sum­
mary judgment for city, and owners ap- 
jiealed. The Supreme Court, Rabinowitz, 
C.J., held that statute authorizing munici­
palities to impose “ sales tax on alcoholic 
beverages if  sales taxes are imposed on 
other sales within the municipality”  prohib­
its municipality from imposing greater tax 
on sales of alcoholic beverages than on 
sales made on other commodities.

Reversed.

1. Statutes G=1BH
Supreme Court does not adhere to 

plain meaning rule in interpretation of stat­
utes.
2. Statutes <s=188

In interpreting statute, Supreme Court 
looks first to language of statute.

3. Intoxicoting Liquors &=9I
Statute authorizing municipalities to 

impose "sales tax on alcoholic beverages if  
sales taxes are imposed on other sales 
within the municipality" prohibits munici­
pality from imposing greater tax on sales 
of alcoholic beverages thun on sales made 
on other commodities. AS 04.21.010(c), 
(c)(2).

Willinm G. Royce, Anchorage, for appel­
lants.

Theron J. Cole, Sitka, for appellees.
Barbara J. Blnsco, Juneau, for amicus 

curiae, City and Borough of Juneau.

Before RABINOWITZ, C.J., and 
BURKE, MATTHEWS, COMPTON and 
MOORE, JJ.

OPINION

RABINOWITZ, Chief Justice.
I. FACTS AND PROCEEDINGS

This appeal raises the question nf the 
validity of 4.08.040 of the Sitka General 
Code. This ordinance provides,
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A consumer sales tax is levied on all 
sales made in the City and Borough of 
Sitka at the rnto of 4% of the selling 
price. An additional 4% consumer Rales 
tax is placed upon the snle of alcoholic 
beverages. Normally the burden of this 
tax rests upcn the consumer.

In 1989, the City and Rorough of Sitka 
("Sitka") had amended this ordinance to 

f include the additional tax on nlcoholic bcv- 
,^e ra g e s  in response to a ballot proposition 

' /■ passed by voters on October 3, 1989. The
ballot proposition also provided for “ the 
resulting revenue to bo dedicated toward 
the prevention and treatment of alcohol 
and drug abuse in Sitka.”  Just prior to the 
election, nppellnnts, us owners of business 
and businesses which sold ulcoholic bever­
ages, ("Lagos") filed a complaint for de­
claratory judgin nl and injunctive relief, 
seeking to have the ballot proposition inval­
idated.

f^gos alleged that the ballot proposition 
and the ordinance were unlawful on three 
grounds:

t.  f-: (1) AS 04.21.010(c) prohibits taxing nl- 
pJ coholic beverage sales at a rate higher 

than the tax on other sales;
(2) The regulation and taxation of alco­

hol has been preempted by state law 
except where such power is specifically 
conferred on municipalities; and

(3) A municipal tax purjiorting to dedi­
cate resulting revenues violates Article 
IX, § 7, of the Alaskn Constitution.

Lagos filed for summary judgment on the 
first ground, that Sitka's sales Lax was 
illegal under AS 04.21.010(c). This statute 
provides,

A municipality may not impose taxes on 
alcoholic beverages except

(1) property taxes on alcoholic bever­
age inventories;

(2) sales taxes on alcoholic beverage 
sales if  sales taxes are imposed on other 
snles within the municipality; and

I.  The parties agree llia l ih ls appeal does not 
raise any issues o f fan , but rather concerns Ihc 
interpretation o f statutes. This court w ill em­
ploy de now  review to a grant o f summary 
judgment, Kollodpe r. State, 757 P.2d 1028. 1032

(3) sales taxes on alcoholic beverage 
sales that were in effect before July 1, 
1983.

I-ngos read Bubscction two of this statute 
to ban discriminatory sales tax rates on 
alcoholic beverages. In this regard he ar­
gued that the legislative history of AS 04.- 
21.010(c) showed that llte legislature in­
tended to ban discriminatory rates when it 
enacted AS 04.21.010(c)(2).

Sitka filed its own motion for summary 
judgment, requesting the superior court to 
dismiss Lagos' complaint for declaratory 
and injunctive relief. Sitka argued that 
none of the contentions advanced by Lagos 
raised any "issue as to any matcrinl fact 
nnd that [Sitknj is entitled to judgment as a 
mutter of law."

The superior court granted summary 
judgment in favor of Sitka. The court 
thought Lagos' legislative hiBtory argu­
ment unpersuasive, nnd concluded that 
"[hjtid uniformity in rates of taxation been 
intended, the language of the legislation 
could easily have been written to say
so  Some legislators may Imvc opposed
a requirement for uniform rates." The 
superior court did not address logos’ re­
maining preemption and unconstitutional 
dedication arguments. This appeal fol­
lowed.1

II. DISCUSSION 
In Uiis appeal Lagos raises the same 

arguments against Sitka’s differential alco­
holic beverage sales tax as were urged 
before the superior court.

A. Does AS 01,.21.010(e) prohibit tax­
ing sales of alcoholic beverages at a 
higher rate than other commodi­
ties?

AS 04.21.010(c)(2) authorizes municipali­
ties to impose a "sales tax on alcoholic 
beverages if  sales taxes arc imposed on 
other sales within the municipality." La­
gos interprets this provision to mean "that

(Alaska 1988), and w ill adopt the rule o f law 
which Is “ most persuasive In light o f precedent, 
reason and policy." Ixtnpdon r. Champion, 745 
P.2d 1371. 1372 n. 2 (Alaska 1987) (citations 
omitted).

I.ADOS v. CITY ANI) BOROUGH OK SITKA Alaska 643
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sales taxes on ulcoholic beverages arc al­
lowed only to the extent sales taxes arc 
imposed on other bbIcb." '

We have stated that the goal of statutory 
construction is:

[T]o give effect to the legislature’s in­
tent, with due regard for the meaning 
the statutory language conveys to oth­
ers. In this respect, we have repeatedly 
staled that unless the words have ac­
quired a peculiar meaning, by virtue of 
statutory definition or judicial construc­
tion, they are to be construed in accord­
ance with their common usage.

Tcsoro Alaska Petroleum Co. v. Kenai 
Pipeline Co., 746 P.2d 896, 905 (Alaska 
1987).

11,21 We do not adhere to the plain 
meaning rule in interpretation of statutes. 
University of Alaska v. Gcistauts, C6G 
P.2d 424, 428 n. 5 (Alaska 1983). However, 
we have stated that "where a statute's 
meaning appears clear and unambiguous,
. . .  the party asserting a different meaning 
has a correspondingly heavy burden of 
demonstrating contrary legislative intent." 
Id. Sec also State v. Alex, 640 P.2d 203, 
208 n. 4 (Alaska 19821 (under Alaska’s slid­
ing scale approach to statutory interpreta­
tion, the plainer the language of the stat­
ute the more convincing the evidence of 
contrary legislative intent must be). In 
interpreting a statute, we look first to the 
language of the statute. Ward it  State, 
758 P.2d 87, 89 n. 5 (Alaska 1988). Here, 
the language of the statute, on its face, 
proscribes imposition of a sales tax solely

2. flc fo rc  (he superior coon Lagos argued In 
pan:

I f  one restricts the analysis to  the language 
amending (c)(2). one may argue (as Sitka 
docs) (hat the statute allows Sitka to lax alco­
holic beverages at any rate, so long as sales 
taxes are Imposed on some other sales w ith in 
the municipality. It is true that (c)(2) con* 
tains no discussion regarding the rate o f taxa­
tion on alcoholic beverage sales. Titus, so 
long as the analysis is restricted to (c)(2). one 
could argue (as Sitka docs) that municipalities 
are free in  single out sales o f alcoholic bever­
ages fo r taxation at a rate greater than taxes 
imposed on other sales. Others could argue 
w ith  equal convincing force that sales taxes 
on alcoholic beverages are allowed only to the 
extent sates taxes are imposed an other sales

on alcohol. I t  docs not explicitly address 
rates of taxation.

1. The legislative history 
The language requiring a municipality to 

tax salcB of other commodities before tax­
ing sales of nlcoholic beverages was added 
to AS 04.21.010(c) in 1985. Ch. 74, § 20, 
SLA 1985. Similar language had been de­
leted from the statute in 1980.1 Ch, 131, 
§ 4, SLA 1980.

Lagos argues that the legislative history 
supports his interpretation of the 1985 
amendments to AS 04.21.010(c). Senator 
Eliason sponsored the amendment to AS 
04.21.010(c), and the Senate Finance Com­
mittee deliberated over the merits of the 
amendment. In proceedings before the 
Senate Finance Committee, Senator Eliason 
asked Senator Ray to "testify on the back­
ground of this particular amendment" 
Proceedings of the Senate Finance Commit­
tee, May 8, 1985 (“ Proceedings") (testimo­
ny of Senator Eliason). Senator Ray testi­
fied as to his involvement with the 1980 
recodification of the code dealing with alco­
holic beverages. He noted that the 1980 
elimination of the language in the amend­
ment was inadvertent. He then stated, 
"(i]n fact, two or three years after the bill 
hud passed when . . .  Juneau .. .  con­
sidered adding an additional tax, it  sur­
prised me immensely, and I said, 'Well, 
they can't do that.'"  Id. Senator Ray 
went on to explain, “ It  would seem to me it 
would be discriminatory to have an addi­
tional tax on anything." Id. Because Ju-

within the municipality—thus requiring an 
equality o f rale.

Thux, it is necessary to consider the mean­
ing and intended effect o f (c)(3) adopted as 
pan of the 1985 om cndmcnl—

(Emphasis in original.)

3. The orig inal language read, “ nor shall any 
m unicipality impose taxes other than properly 
taxes on liquur Inventories and sales taxes on 
liquor sales when such taxes are levied on other 
properly and sales w ith in  the com munity." Ch. 
86, § I, SI A  I960. Apparently, Ihc language 
requiring taxes on a ll commodities was inad­
vertently eliminated when the code was revised 
In 1980. See Senate Finance Comm. Proceed­
ings. May 7, 1985 (testimony o f Sen. F.lloson); 
ill., May 8, 1985 (testimony o f Senator Ray).
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neau did in fact enact a  tax which taxea 
sales o f alcohol a t  a  h igher ra te  than it 
taxes o th e r commodities, Lagos concludes 
th a t Senator Ray was in te rp reting  the 
m issing language to prohibit enactm ent of 
d ifferential sales taxes on sales o f alcohol.

A fter listening to S enator R ay 's testim o­
ny, Senator Elinson explained,

The only limitations w e 're  im posing on 
local governm ents is tho fact th a t  they 
cannot take a  specific sales lax on a 
specific industry. W hat w e 're  say ing  is 
th a t if you w ant to tax liquor and w hat­
ever else you m ight w ant to tax, th a t’s 
alright. B u t we w ant to— it’s  keeping 
any specific industry—going ou t and 
point nnd saying, "W e're  going to tax 
you and no one e lse." . . .  They can . . .  
impose a  ten percent tax  on liquor and 
tobacco—th a t w ouldn 't be in violation o f 
this p ro v is io n .., .  I f  the  proposition 
rend, "Shnll we impose a  ten percen t lax 
on tobacco only?" they  couldn 't under 
this provision.

Id. Earlier in the proceedings, S enato r Eli­
ason had stated ,

Under this language, no they c an 't dis­
crim inate between alcohol o r  food or 
clothing or any o ther commodity tha t's  
sold in the m arket. I ts  reasoning being 
th a t the s ta te  does regu la te  very s trin ­
gently  Uic alcoholic program  in Alaska, 
so th a t's  w hat the  in ten t o f the legisla­
tion is to tre a t them  all equally.

Id. This history su g g ests  th a t both sena­
to rs  intended to eliminate d ifferential rales 
o f taxation on Bales o f alcohol.

Additional support for Lagos' position is 
found in a comment by S enator Ferguson. 
A t the May 7, 1985 proceedings o f the 
Senate  Finance Committee, S enato r Fergu-

4. After hearing tile testimony o f  tile Acting Com­
missioner. the committee then questioned Ihc 
d ra fte r o f the amendment, Tamara Cook (o f  Ihc 
legislative a ffa irs committee s la ff). She slated, 
"(a |s 1 read this language, i f  a municipality, 
whether it be a city o r  a borough, In fact Im ­
posed a sales lax on anything other than a lco­
hol, it would be free to then also include alcohol 
within Its sales tax structure." Proceedings, 
May 7. 1985.

5, The amicus, City and fJorough o f  Juneau, a r­
gues in part as follows:

Alaska

son asked, "Dillingham is thinking about 
raising the taxes on alcohol, and would 
they be allowed to continue their move­
ment? I guess  they w ouldn 't be able to 
a fte r Ju ly  1, 1985?" Id. Senator K erttula 
in response s ta ted  th a t "fa]s long as their 
ordinance is fully implemented prior to Ju ly  
1st, they would bo g randfa thered  in." Id. 
Apparently, both theHe senators believed 
tha t the am endm ent in question prohibited 
differential ra te s  on alcohol sales tax.

Subsequently, a t  the sam e May 7, 1985 
Senate Finance Committee meeting, the 
s trongest s ta tem en t concerning the  subject 
o f differential ra te s  o f taxation w as made 
by the then A cting Commissioner o f the 
D epartm ent o f  Community & Regional Af­
fairs, in response to the com m ent by Sena­
to r Ferguson. The Acting Commissioner 
s tated , "I understand then in the am end­
m ent th a t this re fe rs  to tax equalization 
nnd you cannot a c t n sales tax fo r nleohol 
higher than any o ther commodity within 
the com m unity ." '  Id.

Sitka counters by noting llm t 
the la g o s ’ a re  relying upon the s ta te ­
m ents o f individual legislators made in a 
single committee. T here  a re  no commit­
tee findings, no report, no journal en­
tries, no indication th a t the  whole legisla­
tu re  knew o f  o r considered the s ta te ­
m ents o r even considered anything  be­
yond the words of the am endm ent th a t 
was p a rt o f a  much la rge r hill. . . .  Since 
there  is no indication th a t the s tatem ents 
m ade in the com m ittee w ere before the 
legislature, the leg islatu re 's  in ten t m ust 
be presum ed to be th a t expressed in the 
w ools o f the s ta tu te .5

Sitka, nnd the nmicus, also rely on an 
opinion from an A ssistan t A ttorney Gener-

Undcr I • statute, a preexisting sales tax on 
alcoholic -vcrngcs was "grandfathered'' re­
gardless t.c whether the lax was part o f  a two- 
tiered sales lax system (such as Juneau's sales 
lax on alcoholic beverages) o r  pari o f  a single- 
tiered system which Imposed a lax on Ihc 
sales o f alcoholic beverages on ly . Thus, ih-.* 
only sales tax system proscribed by Ihc statute 
is one which would impose a tax on the sales 
o f alcoholic beverages on ly  and  which was 
not in effect before Ju ly t, 1985.

(limphasis In orig ina l.)

LAGOS v. CITY AMD
Clle u  XU t\\i

al and a  memorandum from the then Depu­
ty D irector o f the Division o f Legal Servic­
es for the Legislative A ffairs Agency, both 
o f which concluded th a t tho 1985 am end­
m ent to AS 04.21.010(c) did not speak to 
the ra te  o f taxation .'

2. The effect o f AS 04.21 .OlOfcX-l) 
Lagos fu rther a rgues that the g rand fa­

th e r clause o f AS 04.21.010(c)(3), which per­
mits the continuation o f "sales taxes on 
alcoholic beverage sales th a t w ere in effec t 
before Ju ly  1, 1985," dem onstrates th a t the 
legislature intended to prohibit differential 
ra tes o f taxation when it enacted its 
am endm ents to AS 04.21.010(c). Lagos as­
serts  th a t this g rand fa ther clause applied 
to the communities o f Craig, Juneau, and 
Kotzebue, because those communities had 
in place differential taxes on the sale of 
alcoholic beverages a t  the time the 1985 
am endm ents w ere enacted. Additionally, 
Lagos points to the discussions o f the Sen­
a te  Finance Committee which indicnto th a t 
the committee believed these three  commu­
nities w ere the only communities affected 
by the g rand fa the r clause. From a  review 
of the legislative history o f the am endm ent 
to AS 04.21,010(c)(3), nnd the differential 
sales tax ordinances o f Juneau, Craig, and 
Kotzebue, la g o s  concludes th a t AS 04.21.- 
010(c)(3) wns enacted for the specific pur­
pose o f  preserving the two-tiered municipal 
sales taxes on alcohol in these three  com­
munities. Thus, Lagos concludes th a t any 
ambiguity as to w hether AS 04.21.010(c)(2) 
prohibits discrim inatory ra te s  o f taxation 
on sales of nlcoholic hevcrages is resolved 
by the provisions o f  AS 04.21.010(c)(3).

The City and Borough of Sitka reply th a t 
there is no indication in the wording of AS 
04.21.010(c)(3) th a t it is limited to instances 
of unequal taxation or th a t it is limited to 
the communities o f Craig, Juneau, and Kot-

6. In support o f its reliance on these two doc­
uments Sitka cites State. Dep'l o f  N atural Re­
sources r. City o f Haines, 627 l ’ .2tl 1047, 1049 
nn. 6 At 7 (A laska 1981) and Camev v. Stale. Rd. 
o f Fisheries. 785 P.2d 544. 548 (A laska 1990) 
("Opin'ons o f the Attorney General, while not 
controlling on matters o f statutory interpreta­
tion ore entitled to some deference.").

7, In addition to the text and legislative history 
surrounding the adoption o f AS 04.21.010(c)(3),

BOROUGH O F SITKA Alaska 645
M l  ( S t u b s  1741 )

zebue. " I t  could ju s t as  easily be applied 
to communities taxing alcohol alone prior 
to Ju ly  1, 1985."

III. CONCLUSION

(,1| O ur review of the m erits lends us to 
the conclusion th a t la g o s ' position is the 
more persuasive one. We therefore  hold 
th a t the Sitka ordinance which taxes the 
sales of nlcoholic beverages a t  a  4% higher 
ra te  than sales made on o ther commodities 
within the  City nnd Borough of Sitka is 
violative of AS 04.21.010(c).

The tex t o f AS 04.21.010(cX2) is am bigu­
ous in th a t it fails to clearly indicate w heth­
e r  it prohibits the imposition o f discrimina­
tory ra les o f sales taxes on sales o f alcohol­
ic beverages. On the o th e r hand, the  tex t 
o f AS 04.21.010(c)(3) and the relevant legis­
lative history concerning this 1985 am end­
m ent to AS 04.21.010(c), indicate th a t the 
legislature intended its am endm ents to pro­
hibit the imposition of discrim inatory sales 
taxes, w hether in the form of sales tax ra te  
differentials or a  sales tax imposed solely 
on the sale o f alcoholic beverages.’ Thus, 
we conclude th a t AS 04.21.010(c)(2) and AS 
04.21.010(c)(3) when read together, bar a 
municipality from taxing only the snle o f 
alcoholic beverages and fu rther require 
th a t if sales taxes a re  imposed on o ther 
commodities then the ra te  o f taxation on 
the sale o f  alcoholic beverages may not 
exceed the ra te  o f taxation imposed upon 
such o th e r commodities sales.

REVERSED."

O I'ltNVMlll"III miin> »/

ihc legislative history o f AS 04.21 .010 (c )(2) not­
ed above, provides evidence that some members 
o f the Senate Finance Committee, Including the 
amendment's sponsor, intended that there l>c no 
discrim ination in a municipality's rate o f taxa­
tion concerning alcoholic beverages.

8. Our holding that the ordinance in question is 
unlaw ful makes it unnecessary to address any 
o f the remaining Issues in this appeal.
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a m otor vehicle while intoxicated. The su ­
perior court affirm ed the d istrict court's 
rejection of appellant's motion to withdraw 
his nolo contendere plen and this appeal 
followed.1

In this nppenl the S ta le  nf Alaska has 
confessed error. In its confession of error, 
the s ta le  notes "a  rem arkable parallel l>c- 
tw een the transcript o f the proceedings 
here and the record in Boykin  e. Alabama, 
395 U.S. 238 [89 S.Ct. 1709, 23 L Ed.2d 274] 
(19691." F urther, the s la te  explicitly "con­
cedes th a t the inquiry made of the defend­
an t in the instunt case consisted only of a 
determ ination th a t he understood th a t he 
could lie sentenced on a no contest plea as 
on a guilty plea." The s ta te  cnncludes its 
confession of e rro r in the following manner: 

Accordingly, the S ta le  of Alaska con­
cedes th a t e rro r occurred in accepting the 
defendant's  nolo pica w ithout a t least 
some inquiry into the volunlnrincss nf 
thnt plea, and that the court likewise 
erred in failing to perm it w ithdrawal or 
the plea.1

We have reviewed the s ta te 's  confession 
of e rro r in light of the principles recently 
enunciated in Lewis v. S ta te , 565 P.2d 846 
(Alaska, 1977) and Joe e. S tate, 565 P.2d 
508 (Alaska, 1977).* In our opinion in Lew ­
is, this court chnse not to adopt the rule of 
McCarthy v. Unitctl States, 394 U.S. 459, 89

3. In its Judgmt-.M on Appeal the superior court 
held in part'

While compliance with Crim inal Rule I t(ct 
Is. u 1 course, desirable and thp court should 
insure that crim inal defendants arc properly 
in fo rm rd and aware ot the consequences ot 
their actions, this court concludes that the 
District Cnurl Judge did not e rr In denying 
appellant’s motion lo  withdraw plea The 
appellant was represented by counsel, the 
plea was openly made with an understanding 
o f the charge and the possibility o f the type 
til punishment that was actually imposed

3. the government further slates in us confes­
sion o f e rro r li |. i l ‘ |i |n  Boykin , the Supreme 
Cnurl o f the tinned Stales held It lo  lie plain 
and reversible erro r to accept a guilty plea 
absent some indication in the record that the 
ptea was ottered voluntarily .”

4. A ll n( the relevant proceedings which were 
held in both the district and superior courts in 
the case at liar antedated ou r decisions in the 
/p u ts  and Joe cases

S.Ct. 1166. 22 L.Kd.2d 418 (1969), which 
m andates th a t the failure of a federal trial 
court to follow the procedures specified in 
Utile 11(e), Federal Rules of Criminal Proce­
dure, is /ter se reversible error. In Lewis 
we held th a t the consequences of the trial 
court's failure to comply with Alaska's par­
allel Rule 11 "would lie be tte r considered on 
n case-hy-ease basis."* In Joe  we applied 
the Lewis rule and concluded th a t “ the 
s la te  met its burden of proof, and th a t the 
superior court tlitl substantially  comply with 
Criminal Rule 11 a t the tim e it accepted 
iluroltl Harvey Joe's plea."*

Basetl upon our decisions in Lem 's and 
Joe, we have concluded th a t the confession 
of e rro r is sup|iorteil by the record nnd hns 
foundation in law.1 Criminal Rule 11(c) 
provides in part:

(c) Pleas o f  Guilty or Nolo Contendere. 
The court shall not accept a plea o f guilty 
or nolo contendere from n defendant 
w ithout firs t addressing the defendant 
licrsonally and

(3) inform ing him:
(i) o f the m andatory minimum punish­
ment, if any, nnd the maximum possi­
ble punishment provided by the s ta tu te  
defining the offense to which the plea 
is offered

5. Lewis v. State, at 851 (A laska. 1977). f u r ­
ther. in Lewis, at B52, we stated:

ITJhc drafters o f the Uniform  Rules ot C rim i­
nal Procedure would apply the McCarthy 
ru le ot automatic reversal on ly If '(t)he plea 
was accepted without substantial compli­
ance' with their equivalent o f Rule I lie ) 
Un iform  Rule o f C rim inal Procedure 
444 (e )(2 )( l) (1974 )

For these reasons, w r have determined to 
Irea l violations o f C rim inal Rule 11(c) In the 
same manner as other erro rs not o f conslitu- 
ttonal dimension— reversible on ly if they a f­
fect substantial rights o f the defendant 
(fiK)tnute and cttatinn omitted, emphasis in 
o rig ina l)

6. Joe v. Sta le, a l 514 (A laska, 1977)

7. Com parr In the Matter n f D  P. v. .5tale. 556 
P 2d 1256 (A laska, 19761

M UNICIPALITY OF ANCHORAGE v. FROIINK Alaska ,'J
Cite as, Alaska. w r .M J

Since the  d istric t court did not comply with 
the procedural requirem ent of Criminal 
Rule lt(c)(3Xi), We cnnclude thut the 
governm ent's confession of e rro r is appro­
priate. Given the d istrict court's failure to 
substantially comply with Criminal Rule 11, 
the m atter is remanded lo the superior 
court with directions to remand to the dis­
trict court for the purpose of perm itting 
appellant lo w ithdraw  his plea of nolo con­
tendere. The s ta le  may proceed in its pros­
ecution of nppellnnt for the offense of tqior- 
a ting  a motor vehicle while under the influ­
ence of intoxicating liquor.

BOOCHEVER, Chief Justice, with whom 
RABINOWITZ, Justice, joins, concurring.

For the reasons staled  in the dissent to 
Lewis  v. Sta le , 565 P.2d 846, (Alaska, 1077), 
I would hold thnt the failure of the trial 
court lo comply with the specified proce­
dures of Criminal Rule II was per se re ­
versible e rro r en titling  the defendant lo 
plead anew. This approach would not in­
volve reversing a  conviction a f te r  triui, hut 
would merely perm it a defendant who hits 
not been furnished the  information required 
by our rules to replead a f te r  tieing so in­
formed. It is increasingly apparent that 
the substantial workload of this court is 
being unnecessarily increased by appeals in 
cases where Rule 11 hxs not been followed. 
As long its the issue is lo he deeidetl Ity 
appraising the consequences of the e rro r on 
a case-hy-ease basis, undue litigation is en­
couraged. I think th a t the court should 
reconsider its position and follow the rea­
soning adopted by the United S tales Su­
preme Court in McCarthy v. United Stull's, 
394 U.S. 459, 89 S.Ct. 1166, 22 L.Kd.2d 418 
(1969).

M UNICIPALITY OF ANCHORAGE, 
Appellant,

v.

M ary R. FROHNE, Appellee.

Mary 11. FROHNE, ’ ’ross-Appellant,

v.

George SULLIVAN, Mayor, Municipal As­
sembly, Anchorage M unicipality Com­
mission on Salary and Emoluments. 
Cross-Appellee.

Nos. 3950. 3104.

Suprem e Court o f Alaska.

Aug. 26, 1977.

Member of Anchorage Municipal Char­
te r Commission brought action alleging var­
ious violations of the Anchorage municipal 
charier. The iiU|>crior Court, Third Judicial 
District, V idor I). Carlson, J ., entered o r­
ders from which appeals were laker,. The 
Supreme Court, Rabinowitz, J ., held that:
(I) since charie r was devoid of any express 
requirem ent th a t appropriations lie made 
by ordinance the municipality was not 
Imund to make appropriations exclusively 
by ordinance, nnd (2) initiative |ietitlon, 
which was certified its legally sufficient by 
clerk of g rea te r Anchorage area  Inirtiugh 
prior to borough's unification with city of 
Anchorage and which concerned np|nirlion- 
ment plans, was not required In lie sub­
mitted to voters of the resulting municipali­
ty of Anchorage.

A ffirm ed in part, reversed in part

I. Municipal Corporations c=890
W here charter of municipality of An­

chorage indicated which actions were re­
quired to lie carried out by ordinance and 
subject of appropriations was om itted from 
charter listing of such actions, the munici­
pality w as not required to make appropria­
tions exclusively by ordinance, notw ith­
s tanding  reference in the scclio tin initia­
tive and referendum  to ordinances appro­
priating funds. AS 29.18.100, 29.68.390; 
Const, a rt. 10, § 11; a rt. 11, § 1 e l scq.
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2. Municipal Corporationa *=85
When a  charie r is silenl as to the mode 

of decision on n m atter committed to the 
legislative body, ordinance procedures are 
not ordinarily required, particularly where 
sp cific parts o f the charte r m andate ordi­
nance procedures; implication is th a t other 
[towers may then lie exercised w ithout pro­
ceeding by ordinance. AS 29.13.100; Const, 
a rt. 10, § 11.

3. M unicipal Corporations *=35

Initiative, which was presented to 
g rea te r Anchorage area  borough prior to its 
unification with city o f Anchorage nnd 
which concerned selection o f apportionm ent 
plans, was not binding on the subsequently 
croated municipality of Anchorage; in any 
event, initiative could not be deemed an 
am endm ent to Anchorage municipal charter 
w ithout complying with procedural require­
m ents for adoption o f charte r am endm ents; 
if initiative was given effect it would ren­
der ndgalory sta tu to ry  directives for char­
te r  formulation. AS 29.28.060, 29.28.073, 
29.28.080, 29.68.2.10-29.68.440. 29.68.360;
Const, a rt. 11, §§ 1, 7.

4. S ta tu tes  *=301, 302
In m atters of initiative and referendum  

the people are exercising a power reserved 
to them by the Constitution and laws o f the 
s ta le ; constitutional and sta tu to ry  provi­
sions under which they proceed should be 
liberally construed. Const, a rt. 11, §§ 1, 7; 
AS 29.28.060.

5. S ta tu tes  *=303

Subject of the initiative n. consti­
tu te  such legislation as the legislat.vc body 
to which it is directed has the power lo 
enact. Const, a rt. 11, §§ 1, 7; AS 29.28.060.

6. M unicipal Corporations *=108.2

Since prior to unification with city of 
Anchorage the g rea te r Anchorage nren bor­
ough assembly had r.o |Kiwer to bind the 
subsequently created municipality of An­
chorage, the people through the initiative 
process also could not accomplish such re ­
sult. Const, a rt. 11, §§ 1, 7; AS 29.28.060.

7. M unicipal C orporationa *=35
Provision of charte r establishing m u­

nicipality of Anchorage as legal successor to 
g rea te r Anchorage area  Itorough and the 
city of Anchorage in all rights, titles, ac­
tions, suits, franchises, contracts and liabili­
ties did not hind the municipality to a form 
of governm ent selected by initiative peti­
tion which was certified for voter approval 
by the borough prior to its unification with 
the city; charte r provision referred  to con­
tracts and o ther obligations incurred by the 
form er governm ent prior lo unification.

Ted D. Berns, Asst. Municipal Ally, and 
Richard C ornell III, Municipal Ally., An­
chorage, for appellant and cross-appellee.

Timothy H. Stearns, Anchorage, for ap­
pellee and cross-appellant.

OPINION

Before BOOCHEVER, C. J „  ami RABI­
NOWITZ, CONNOR and BURKE, JJ .

RABINOWITZ, Justice.

This appeal and cross-appeal arise from 
two final orders of the superior court. The 
first perm anently enjoined appellant from 
"disbursing funds from the treasu ry  of the 
M unicipality of Anchorage except in ac­
cordance with appropriations authorized by 
ordinance." The second ordered that an 
initiative petition which was circulated by 
cross-appellant and certified as legally su f­
ficient by the clerk of the G rea ter Anchor­
age Area Borough should not be submitted 
to the voters of the Municipality of Anchor­
age, and granted  sum m ary judgm ent to 
cross-apiwllees. We reverse the superior 
court as to its first on icr concerning the 
method of municipal appropriations re ­
quired, and affirm  with respect lo the su|>e- 
rior court's g ran t o f sum m ary judgm ent on 
the initiative.

Appellee Mary Ernhnc was a m ember n f 
the Anchorage Municipal C hnrler Commis­
sion, an eleven member organization re ­
sponsible for d rafting  the Anchorage Mu­
nicipal C harter. The G reater Anchorage

M UNICIPALITY OF ANCHORAGE v. FROHNE Alnska 5
Clie Mi Alaska. 548 P.Zd 3

Area Borough nnd the City of Anchorage 
unified to become the Municipality of An­
chorage upon adoption o f the charte r on 
Septem ber 9, 1975.1 Frohne subsequently 
brought suit alleging various violations of 
the provisions of the now charter. We will 
first address the substantive issues concern­
ing the authorized methods o f appropriation 
by the Municipality.

[1 ,2] The facts a rc  undisputed in this 
case. Prior to unification, the City nnd 
Borough followed differen t procedures in 
authorizing budget revisions, transfers  and 
supplem ental appropriations. The Borough 
was subject lo AS 29.48.130 nnd 29.48.190(c) 
which prohibit second class and general law 
municipalities from authorizing expendi­
tures except by appropriation ordinance. 
The form er City of Anchorage, as a home 
rule municipality, was not subject to these 
nlctulory restrictions on expenditures * anil 
followed n general practice of processing 
budget revisions, transfers, appropriations, 
nnd supplem ental appropriations by council 
action memoranda. Pursuant lo the term s 
of the Anchorage Municipal C harter,5 the 
mayor noted u conflict between the m eth­
ods of appropriation utilized by the form er 
Borough and City governm ents. The proce-

1. Anchorage Municipal Charter § 19.02(a). 
The chnrler was adopted by a ma jority vole in 
accordance with the requirements o f AS 29.68.* 
390.

2. AS 29 13 100 applies to home rule municipali­
ties on ly designated provisions o l that chapter. 
AS 29.48.130, which requires municipalities to 
perform  certain actions by ordinance— includ­
ing the malting o f appropriations— is not one nf 
the provisions designated in AS 29.13.100.

3 . Anchorage Municipal Charter § 19 00 
Conflict in P rio r Law. In the event o t con­
flict between the ordinances, resolutions, and 
regulations o f the form er governments, at- 
fectlng the o rd rr ly  transition o f government, 
the Mayor sha ll designate in writing which 
governs. The designation Is effective imme­
diately and shall be communicated to the 
Assembly. The deslgnatlun Is approved un­
less the Assembly, within twenty-one (21 ) 
deys, adopts by resolution a contrary desig­
nation.

4. A prelim inary injunction was issued on June
24. 1970. A fter o ra l argument on appellant's 
motion fo r a s lay o r in the alternative fo r an

dure "designated" by the mayor and ap ­
proved by the assembly for fu tu re  appropri­
ations by the Municipality of Anchorage 
was the informnl action memorandum used 
by the city before unification. Until the 
imposition of the injunction which is the 
subject of this appeal,4 the Municipality was 
utilizing both ordinances and memoranda 
for budget revisions, appropriations and 
supplem ental apitroprialions.

As a prelim inary m atter, we note th a t 
the Alaska Constitution imposes no explicit 
restrictions on the methods of appropriation 
available to home rule municipalities.5 
Since the general s tatu to ry  provisions re ­
quiring municipal appropriation ordinances 
are  also inapplicable to home rule govern­
ments,* disposition of this first issue turns 
on the construction given to the provisions 
of the municipal charter.7

The charte r itse lf is devoid of any express 
requirem ent lltul appropriations be made 
by ordinance. Appropriation is defined in 
the charte r ns " a  unit of funding provided 
for by the Assembly in the municipal budg­
et."  * We deem it significant th a t the sub­
jec t of apitroprialions is omitteil from a 
charie r listing of "actions requiring an ordi­
nance."* Although by its own terms this

order dissolving I hr prelim inary injunction, the 
superior court denied appellant's motion and 
Kranted a permanent Injunction hascd on the 
terms, conditions, and reasons stated in the 
court's memorandum and order o f June 24. 
1976.

5. This is in contrast to funds withdrawn from  
the state treasury, which must be "In accord 
ance with appropriations made by law M A las­
ka Const, art. IX . § 13. Statutory' I tnguagr 
implementing this constitutional provision es­
tablishes a budgetary system in which a ll a p ­
propriations are made by legislative act AS 
37 07 030 .0 80 . 100.

6. See n 2 supra and n 7 Infra.

7. The constitution grants to home rule govern- 
rr nt.*! "a ll legislative powers not prohibited by 
law o r by charter." A laska Const art X. t> 11

8. Anchorage Municipal Charter art. XV II. §17 .- 
13(a).

9. Id  art. X . § 10.02
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list is not exhaustive,1* the te x t ol the  char- 
tc r  explicitly indicates throughout where 
o ther actions a re  to he carried out "hy 
o rd inance ."11

When a charte r is silent as to the mode nf 
decision on a m atte r committed to the legis­
lative Imdy, ordinance procedures a re  r.nt 
ordinarily required .'1 This is particularly 
true  where, as in the present case, specific 
parts  o f a charte r m andate ordinance proce­
dures. The clear implication is th a t o ther 
imwers may then be exercised w ithout pro- 
reeding by ordinance."

W ith one exception, the Anchorage Mu­
nicipal C harter consistently refers to the 
m aking of appropriations and omits the lim­
itation "by onlinnncc." In the section on 
initiative anil referendum , however, refer­
ence is made lo "ordinances aj>-
pm priating  fu n d s ."14 The stated  purpose 
of this provision is to limit the exercise of 
the powers of initiative nnd referendum ." 
We do not believe thnt, s tand ing  alone, this 
section pertaining to initiative nnd referen­
dum cun lie used as a basis for imposing a 
procedure for appropriations not contem ­
plated by the charte r as a whole." In our 
view it evidences an in ten t to withdraw  
from the voters the power to directly intcr-

10. C harie r S 10.02 provides fo r assembly ac- 
lo ins " | l |n  addition lo  other actions which re­
quire an ordinance ."

11. Fo example, the assembly "by ordinance" 
is to determine its own rotes and o rde r or 
business, adopt an adm inistrative code, provide 
fo r community councils, and establish proce­
dures fo r municipal elections. Id. -1.01(c). 
5 .06 . HOI, II.U2.

12. 5 F.. McQutllm. The Im w  o f  Municipal Cor­
porations § 15.06. at 56 (3d ed. 1(169); board  o f 
Education v. l ie  Kay, 148 U .S . 591, 13 S CI. 
706, 37 L.Cd 573 (1893); Meredith c. Connolly. 
08 M lsr.2d 956. 32R N.Y.S.2d 719 (App.D lv. 
1972) a f fd . 38 A .U  2d 385, 330 N .V.S 2d 188 
(1972 ); Eraser v. Teanack Twp., I N.J 503. 64 
A .2d 345 (1949 ). see 15 E. McQulllin. supra 
h 39.66. at 188.

13. 5 F.. McQulllln. The Law o f  Municipal C or­
porations. § 15.06, at 57 58 (3d  ed. I960 ); Ear-
rinp lon  v. Coklttos. 339 S .W .2d 33(1 (Tex Civ.
App 1953) C f r.w .d. Jewett et a l v. Luau-
Nyack Corp . 31 N .Y.2d 298. 338 N Y S .2d 874.
291 N.E.2d 123 (1972 ) (construing statutory
language).

vcnc in appropriations which, like the annu­
al municipal budget,"  a rc  pax.'ctl hy ordi­
nance. Wo cannot read this provision to 
imply an in ten t on the p a rt of the d ra fte rs  
of the charte r th a t in addition all appropria­
tions m ast be hy onlinnncc when such a 
restriction could have been explicitly includ­
ed in the c h a r te r ."  W e therefore reverse 
the judgm ent of the superior court on this 
issue with directions upon rcmantl to dis­
miss the perm anent injunction which re ­
quired the Municipality of Anchorage lo 
make appropriations exclusively by ordi­
nance.

|3 -6 ] The initiative which is the subject 
of the instant cross-appeal would hnvo di­
rected the G reater Anchorage Aren Bor­
ough Assembly lo select one of three  m ulti­
ple member d istrict apportionm ent plans 
nnd one of two single member d istrict ap­
portionm ent plans proposed in the initiative 
and “give the  voters their opportunity to 
choose between the two by including them  
in one ordinance and placing them on the 
same ballot in a special election, to take 
place within 60 days o f enactm ent of this 
initiative " The petition was circulated and 
certifv d  "  by the municipal clerk on July 
25, 1975. Since it was not ncted upon by

14. Ancho age Municipal Charter § 3 02.

15. The Alaska Constitution withdraws from  the 
people the right to initiative and referendum 
with respect to appropriations. A laska Const, 
art. X I.

16. Anchorage Municipal Charter art. XV II,
5 17.11(b) cautions against this type u f misap­
p lication o f charter requirements: "References 
in this Charie r to  particular powers, duties and 
procedures o f ..lunicipat officers and agencies 
may not be construed as implied limitations on 
other municipal activities nnt prohibited by­
law ."

17. Id  art. X III. i  13.03 05

18. A requirement o f appropriation ordinance 
could be included in 5 10 02 o f the charter, nr 
Inserted a l the points In the charter where 
appropriations are discussed. Id. $ 5.05. 
6 0 5 (c ) , 1305 , 1306 , 1 307 , 1308 . 19.12(b)

19. A petition is ccndied by t.ie municipal clerk 
pursuant (o  AS 29 28.073.

M UNICIPALITY OF ANCHORAGE v. FROHNE Alusku ^
C llt  as. Alaska, MS P .Zd l

the Borough Assembly, the initiative was 
scheduled for presentation to the voters a t 
the next regu lar municipal election in Octo­
ber 1976.1* However, because o f the in ter­
vening special election on Septem ber 9, 
1975, in which the municipal charte r was 
adopted and the Borough and City conse­
quently unified under one municipal 
governm ent, Frohne was informed th a t the 
Municipality did not consider the initiative 
petition binding on it, and th a t it would not 
be placed on the 1976 ballot.

In ruling upor cross-nppcllant Frohne's 
motion for partial sum m ary judgm ent, the 
superior court found no genuine issues of 
material fact anil aw arded sum m ary ju d g ­
ment to the Municipality of Anchorage. 
S|)ecifically, the court held that an initia­
tive filed with the form er G reater Anchor- 
ag- Area Borough could not be used to 
amend the Anchorage Municipal C harter or 
hind the Municipality when the Municipali­
ty did nnt exist a t the time the |ielilion was 
filed, th a t section 19.08 "  of the Anchorage 
Municipal C harter docs not bind the Munici-

20. The procedure Is set fo rth  in AS 29.28.080. 
Presentation n f  initiative
(a ) When a petition seeks enactment o f an 
ordinance o r resolution within the powers o f 
the assembly o r council . . the clerk
shall present it lo  the assembly or council at 
its next meeting afte r certification. The as­
sembly o r council rray  reject the petition if 
the subject matter .if the initiative o r referen­
dum is within the restrictions o f § CO o f this 
chapter.
(b ) Unless the petition is granted w ithin 30 
days o f its submission to the assembly or 
council, the clerk shall, with the assistance of 
the municipal attorney, prepare an ordinance 
o r resolution to implement the petition and 
shall submit it to the voters at the next regu­
lar election. The ordinance o r resolution 
shall he published in fu ll in the nonce o f 
election but may be summarized on the ballot 
to indicate c learly the proposal submitted.
(c ) If a m a jority o f those voting favor the 
proposal, it becomes effective when the elec­
tion resu lts .ire o ffic ia lly  declared
(d ) The assembly o r council may 3 l any lime 
not less than 10 days from  the date o f elec­
tion adopt an ordinance nr resolution to im ­
plement the petition In that event an elec­
tion shall not he held.

21. Section I90H  o f the Anchorage Municipal 
Charter provides:

Existing Rights an il Liabilities Preserved  
(a ) Except os otherwise provided in this 
Charter, a ll rights, titles, actions, suits, fran-

pality to accept the initiative petition, th a t 
insofar as it relates to the Municipality he 
initiative is vague and confusing, and that 
the initiative petition does not conform lo 
the requirem ents of section 18,0323 of the 
charte r w ith respect to charte r am end­
ments. We will not address all o f cross-ap­
pellan t’s argum ents for placing the initia­
tive before the people o f the Municipality of 
Anchorage a t  a regular municipal election 21 
in light o f our concision  that the initiative 
presented to the Borough cannot hind the 
subsequently creuted municipality and that, 
in any case, the  initiative cannot !>c deemed 
an am endm ent to the charte r w ithout com­
plying with procedural requirem ents for the 
adoption o f charte r amendments.

The Anchorage Municipal C harter, pre­
pared hy the charte r commission and adopt­
ed hy the voters, contained an up|>orlion- 
m enl plun for the new Anchorage Munici­
pal Assembly.24 The initiative |H»lilion was 
concededly circulated "in contemplation" of 
ndoption o f the c h a r te r25 and cross-appel-

rhises. contracts, and liabilities arid all civil, 
crim inal o r administrative proceedings shall 
continue unaffected by the ratification o f llu.s 
Charter. The new government sha ll he the 
legal successor to the form er governments 
fo r  this purpose.

22. Id  § IH 03 lla l/o t Form
When an amendment to this Charter is p ro ­
posed fo r adoption by the voters, the ballot 
proposition shall indicate the current w ord­
ing proposed to he changed, if any. as well as 
(he proposed new wording, if any

23. In addition to  disputing the findings o f the 
superior court, cruss-Lppellant urges that p rin ­
ciples o f law  and equity favor the initiative, 
since ( I )  the charter, in section -I 01. specific.il 
ly contemplates the possibility o f modification 
o f district apportionment plans. (2 ) the voters 
have a continuing right to choose between d if­
ferent types o f apportionment plans: and (3 ) 
bringing another petition would he a wasteful 
duplication o f prio r effo rts

24. Detailed procedures fo r preparation and 
submission o f home ru le charters are p re ­
scribed by AS 29.C8.240 440. AS 29 68..1SO 
requires the charter to provide fo r apportion­
ment.

25. The Anchorage Municijial Charier contained 
a multiple member district apportionment plan. 
Anchorage Municipal Charter art X IX . § 15*.-
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lan l Fruhnu now souks lo hind the Munici­
pality to its term s. In m atters of initiative 
and referendum , we have previously recog­
nised thnt the people are exercising a power 
reserved to them hy the constitution ami 
the laws o f the s la te ,"  and that the consti­
tutional ami sta tu to ry  provisions under 
which they proceed should he liberally con­
strued . Ihw clw r  v. Kngslro/n, 528 P.2tl 156, 
402 (Alaska, 1974).”  To th a t end "all 
ilouhts as to technical deficiencies or failure 
tu cumply with the exact le tte r of proce­
dure  will he resolved in favor of the accom­
plishment of th a t purpose." Boucher v. 
Kngslrom, supra, quoting  t'o/ie v. Toronto, 
8 U tah 2d 255, 832 P.2d 977, 979 (1958) 
(footnote om itted).1* Nevertheless, the sub­
jec t of the initiative m ust constitute such 
legislation as the legislative body to which 
it is directed has the power lo enact. Far- 
Icy v. Healey. 07 Cal.2d 325, 02 Cal.Rptr. 20, 
431 P.2d 051) (1907); Blotter  v. Farrell, su ­
pra, llihhs e. Cily o f  Napa, 59 Cnl.App.3ii 
148, 13(1 Cal.Rptr. 382 (1970). The legisla­
tive liody lo which the present initiative 
was directed was the G reater Anchorage 
A rea Borough Assembly. The Borough As­
sembly, however, had no power, through a 
prior legislative act, to hind a municipal 
governm ent not yet in existence. Similarly, 
the people through the initiative process 
cannot accomplish that result.

02(c ). Opinion po lls which prompted circula­
tion o f ihc petition, however, indicated that (he 
mapirny o t the voters in the area preferred 
single member districts Ihc inliiatlve pen- 
lioned bnlh the Greater Anchorage Area Bo r­
ough ami Ihc Charier Commission In present 
voters with a choice between single and multi­
p le member district plans.

26. A laska Const, art X I. § I provides
Tin- people may propose and enact laws by 

the Initiative, and approve or reject acts id 
the legislature try the referendum 

AS 2(128 nr,II declares-
The powers id initiative and referendum 

are reserved to the residents o f municipalities 
except (he powers do not extend to matters 
restricted hy § 7, art. X I. o f Ihe state consti­
tution.

W here relevant, art. X I, t» 7 slates:
The initiative shall nnt he used to d-dicate 

revenues, m ake or repeal appropriations, cre- 
n tr courts, ile ftn r the Jurisdiction o f courts nr 
prescribe their rules, nr enact local o r special 
legislation.

The present initiative, hy Its own terms, 
would restric t the Borough Assembly to 
presenting the voters with a choice of d is­
trict apportionm ent i-lons from among the 
five selected hy the initiative. I t  docs not 
in ttny way affect the process o f |ircpnrn- 
tinn, submission nnd atlojilion o f the char­
ter. The detailed statu tory  procedures prc- 
scrihed for unification of local governm ents 
continue In npjily to the determ ination nf 
the method nf district rc|ircsenlalion in the 
same m anner as they apply to the o ther 
provisions of the charter.”  Thus, if this 
initiative is given full effect it would render 
the sta tu to ry  directives for c h a rte r form u­
lation in this area nugatory. Furtherm ore, 
it would o|ien the way for g rave in terfer­
ences with the entire  process of chnrler 
adoption. The stntutu regarding  unifica­
tion nf local governments provides for pub­
lic hearings both before nnd n flc r  drafting  
of the proposed charte r hy the charte r com­
mission." If  a small m inority of the 
vo te rs”  could in addition interject them ­
selves into the implementation of s|iecific 
charter provisions hy circulating pctition.s 
for initiative embodying a lternative propos­
als, a charte r legally adopted hy the m ajori­
ty of the voters of a municipality could lie 
helil in abeyance indefinitely. The power 
of initiative cannot lie used to fru stra te  the

27. Accord. B lotter v. Farre ll. 42 Cal.2d 804, 270  
P 2d 481. 484 (1954), Sta le  ex rel. Voss v. 
D ans. 418 S W.2d 163 (M o.1067).

28. Sec Associated llo n ie  Builders o f  Ihe G reat­
er Fasthay. Inc. v. C ity o f  Livermore. IB Cel.3d 
582. 135 Col Rpir 41. 557 P 2d 473 (1976 ) (not 
applying nonce and hearing requirements o f 
inning taw to zoning Initiatives).

29. The legislature has provided (o r  an elected 
charter commission which is to ho ld open, pub­
lic meetings in which a charter is lo  be prepar­
ed and public hearings on the proposed charier, 
followed by a public election. AS 29 68.- 
280 .390.

30. AS 29 68 360

31. A petilion tor in itia lise must be signed by a l 
least (en per cent (1 0 % ) n f (he qualified voters 
who cast ballots in the last regu lar mayoral 
election. Anchorage Municipal C harie r art III,
§ 13 03 05.

-C— ISIIlLbK v . S T A T E  - Alaska 9
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formation nf a  new local governm ent in 
such u manner.

|7 ) Frohne argues nevertheless th a t the 
right to have the initiative presented to the 
voters “vested" a t the tim e the petition was 
certified as sufficient hy the Borough clerk, 
and tha t under section 19.08 of the 
charier,”  the righ t was preserved. Thus, 
cross-apjicllunt would have us view the con­
tents of the initiative as a proposed am end­
m ent to the municipal charter,”  even 
though it wus not ux|iressly addressed lo 
the Municipal Assembly.”  We cannot 
ngrce to this construction nf section 19.- 
0E(n), which merely establishes the Munici­
pality as the legal successor to the Borough 
and City governm ents in ull "right.., titles, 
actions, suits, franchises, contracts, and lia­
bilities The charte r does not
bind the M unicipality to a  form o f govern­
ment selected hy an  initiative |ielition 
which was certified as sufficient prior to its 
existence. Section 19.08 refers ra th e r to 
contract and o ther obligations incurred hy 
the form er governm ents prior lo unifica­
tion ."

Therefore this superior court's g ra n t of 
summary judgm ent for eross-appcllces in 
this issue is uffirmed.

Affirmeil in part. Reversed in jiarl.

12. Anchorage Municipal Charter art, XIX. 
$ 19.08(a) is set out at note 21, supra

11. Cross-appellants insist that the initiative 
does not constitute a charter amendment until 
it is passed and Ihe choice o f district plans is 
presented lo  the voters. However, In selecting 
live specific apportionment plans the initiative 
actually commences Ihe amendment process, 
and (here is no reason fo r  sejiaraung u from 
the subsequently narrowed choices presented 
to the voters.

Ix-onard Corwin R IIII.E It, Appellant, 
v.

STATE o f Alaska, Apix-llcc.

No. 3353.

Suprem e Court of Alaska.

Sept. 2, 1977.

D efendant was convicted before the 
Superior Court, Third Judicial District, An­
chorage, Victor D. Carlson, J., of nihlier.v 
nnd sentenced lo three years' im |irisunmcnt, 
and he up|iealcd. The Supreme Court heltl 
th a t it could not, despite defendant's  youth 
and Inck o f prior record, say th a t trial judge 
wus d early  mistaken in iuqHising sentence 
o f three y ears ' imprisonment.

A ffirm ed.

1. Crim inal Law <s= 1134(8)
Standard  of Su|irem e Court for rcvie.. 

of sentences is to ascertain w hether trial 
judge wus clearly mistaken in im|Mising par­
ticular sentence.

2. Rubbery <*=>39
On appeal from sentence f three 

years' im prisonm ent for robbery, Suprcme 
Courl could not, despite defendan t’s youth 
and lack o f prior record, say th a t trial judge 
wus d e a r ly  mistaken in inqiosing sentence. 
AS I I .15.2-10.

It. Sam uel Pc-slinger. Pettyjohn & IVs- 
linger, Anchorage, for ap|iellunl.

Charles M. M erriner, Asst. Dist. Ally., 
and Joseph 1). Balfe, Dist. A lly ., Anchor­
age, Avrum M. Gross, Ally. Gen., Juneau, 
for iqqicllcc.

34. The petition was directed to Ihe Greater 
Anchorage Area Borough Assembly and the 
Charter Commission

35. See n .2 l, supra

38 . See Anderson e. Boise City, til Idaho 527, 
427 P.2d 574 (1967 ) where the court held that 
language in a statute relating to  the cnnllnoa- 
Hon o l rights and |irivilcges did not apply to 
charter provisions (o r mutative a lte r the city 
had become organized under general municipal 
laws
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of these two issues which Donald concedes 
a re  outside the original points.

Donald raises tw o issues in his S ta te ­
m ent o f Points on Appeal re la ting  to valua­
tion o f collectible coins. However, he con­
cedes in his reply b rie f th a t, by stipulation 
of the  parties, the  trial c o u rt was no t to 

J  consider the coins.

[12] Donald also contends, in point 
num ber six, th a t the  court e rred  in finding 
tha t Donald had taken a  gun  from the 
custody o f Sylvia nnd requ iring  him to re ­
place the  gun. However, Donald does not 
a rgue this point in his b riefs. Because 
Donald has abandoned the issue, we will 
not consider i t  IV eizltr  v. Wctzler, 570 
P.2d 741, 742 n. 2 (Alaska 1977).

IV. CONCLUSION

The trial court did not m ake findings of 
fact o r  conclusions o f law explaining the 
basis o f the  aw ard o f interim  spousal m ain­
tenance in the am ount o f *1,000 per m onth. 
Because we cannot determ ine the grounds 
on which the aw ard rests, we cannot d e te r­
mine w hether the  court abused  its discre­
tion in en tering  the  aw ard. Therefore, the 
m aintenance aw ard  m ust be VACATED 
and the  case REM ANDED fo r an explana­
tion o f the  grounds for the  aw ard. In all 
o ther respects, the  judgm ent o f the court is 
AFFIRM ED.

(o  f

Jo8epli SONNEM AN, A ppellant, 

v.

G overnor IIIC K E L , the  S ta le  o f  Alaska, 
a n d  o th e r S ta te  O fficers  nnd 

Em ployees, Appellees.

No. S-4372,

Suprem e C ourt o f Alaskn.

Aug. 14, 1992.

Action was b ro u g h t challenging s ta t­
u te which created (1 Marine Highway Sys­

tem Fund from  revenues o f the  state's 
fe rry  system . The Superior Court, First 
Judicial District, Juneau, Larry R. Weeks, 
J ., entered judgm ent from which plaintiff 
appealed. The Suprem e Court, Matthews, 
J ., held that: (1) provision of s ta tu te  that 
leg islature may appropriate am ounts from 
the  fund to the Marine Highway System 
does not preclude appropriation o f amounts 
from the  fund for any o th e r purpose; (2) as 
so construed, m ost of the s ta tu te  is consti­
tutional, hu t the provision restric ting  exec­
utive authority  to seek appropriations from 
the fund violates the constitutional prohibi­
tion against dedicating the  proceeds of any 
s ta te  tax o r license to any  special purpose; 
and (3) the unconstitutional provision is 
severable.

Affirmed in part, reversed in part, and 
remanded.

I. S ta te s  <3=127

S ta tu to ry  provision th a t legislature 
may appropriate am ounts from Marine 
Highway System  Fund to the Marine High­
way System  which operates the s ta te 's  fer­
ries did not by implication preclude the 
legislature from  appropriating amounts 
from the fund for any o ilier purpose, under 
maxim expressio unius e s t exclusio alleri- 
us, particularly  in light o f fu r th e r  provision 
th a t nothing in the s ta tu te  dedicates Fund 
money for specific purpose and the fact 
th a t such a  restriction would am ount to 
dedication of the  Fund fo r a  specinl p u r 
pose in violation o f the S ta te  Constitution. 
AS 19.65.0 4(b), 19.G5.080(n, b), 37.07.010 el 
seq„ 37.07.030; Const. A rt. 9, § 7.

2. S ta tu te s  <3=195

While maxim expressio unius e s t  cxclu- 
sio a lterius is often a usefu l and logical 
guide to the m eaning of enactm ent, it does 
not alw ays apply.

3. C o n stitu tio n a l Lav . -18(1)

S ta tu te s  Bhould bo construed, if  rea­
sonably possible, so us to avoid conclusion 
that they  arc unconstitutional.

SONNEMAN v. IIIC K E L  Alaska 9 3 7
CKcuSlS pad 934 (Alukj m l )

Joseph A. Sonncman, p ro  se.4. Statutes «=2I7.4

Mixed legislative history, w ith conflict­
ing statem ents of in ten t by d ifferen t legis­
lators, is insufficient to require construc­
tion of s ta tu te  in variance with its npparont 
plain meaning.

Jack  B. McGee, Asst. A tly. Gen., Churlos 
E. Cole, Atty. Gen., Juneau, for appellees.

Before RABINOWITZ, C J „  and 
BURKE, MATTHEWS, COM ITON and 
MOORE, JJ.

OPINION 

MATTHEWS, Justice.
This case challenges the  act which cre­

ated the Alaska Murine Highway System  
Fund, ch. 193, § I, SLA 1990, AS 19.05.- 
050-100, on the grounds th a t the fund is 
dedicated to a  special purpose in violation 
o f article IX, section 7 o f the Alaska Con­
stitu tion . Tire trial court ruled th a t the  act 
was constitutional because it merely "  'a l­
lows' the legislature to appropriate funds 
from Lite fund to the A laska Mnrine High­
ways bu t does not require iL" We con­
clude th a t m ost o f  the act is constitutional, 
tha t the limitation on departm ental power 
lo request th a t the  fund be appropriated 
for capital im provements violates article 
IX, section 7, and th a t this section is sever­
able from  the re s t of the ucL 

Briefly, the a c t 1 establishes the Alaska 
M arine Highway System  Fund as a  special

6. Slates <3=127 
Statutes «=64(8)

While m ost o f the  act creating the  
Marine Highway System  Fund is not un­
constitutional under provision precluding 
dedication of the proceeds o f a  s ta te  tax or 
a license to any special purpose, the Bection 
which restricts executive authority  to seek 
appropriations from tho Funil does violate 
such constitutional provision; however, the 
unconstitutional section is severable from 
the rest o f the act. AS 01.19.030, 19.65.- 
080(b); Const. Art. 9. § 7.

8. Statu tes ^ f i d d )

Key question in determ ining the sever­
ability o f unconstitutional provision of s ta t­
ute is w hether the portion remaining is 
independent and complete in itse lf so that it 
may be presum ed th a t the legislature 
would have enacted to the valid parts  w ith­
out the invalid part. AS 01.10.030.

1. AS 19.65.050 provides in pari:
(b ) l l  is the purposc ° I  AS 19.65.050-19.65.- 

100 lo
(1 ) enable die Alaska marine highway sys­

tem ro manage and opcralc in a manner that 
will enhance performance and accountability 
by allowing lire system in account fu r and 
spend its generated revenue;

(2 ) provide the management tools neces­
sary lo  efficiently operate Ibe Alaska marine 
highway system;

(3 ) w ilhin canslitu llnnal constraints, p ro­
vide fo r  a predictable funding base fo r system 
operations, nnd
(4) provide fo r predictability and stability 

in lire service level furnished lo  communities 
served by ihc sysiem.
AS 19.65.060 provides:

(a ) There is created, as a special account in 
the general fund, ihc Alaska marine highway 
sysiem fund, in lo  which shall be deposited

(1 ) the gross revenue o f lire Alaska marine 
highway sysiem;

(2 ) money ilia! Is appropriated lo the Alas­
ka marine highway sysiem fund hy ihe iegisla- 
lure In an amount d ia l is consistent front year 
lo year nnd Is Ihc nmoum necessary . .  lo 
provide slablc services to ihe public . . . ;  and

(3 ) any o lh c r money that is approprialed to 
the Alaska marine highway system fund by 
the legislature . . .

(b ) Nothing in Ihis chapter exempts money 
deposited in lo  the Alaska marine highway sys 
tern fund from  the requirements o f AS .17.07 
(Executive iludgcl Acl) o r  dedicates that mnn 
ey fo r  a specific purpose.
AS 19.65.080 provides:
(O )n on annual basis and under AS 37.07 
(Executive Iludgcl Acl), the legislature may 
appropriate amounts from  Ihc Alaska marine 
highway system fund lo  ihc Alaska marine 
highway syslenr.

(b ) The Department o f Transportation and 
h ib lic  Facilities may request Ihe legislature In 
appropriate money from  the Alaska marine 
highway sysiem fund lo  the marine highway 
system fo r capital improvements, if

(1 ) Ihe appropriation under fa ) o f Ihis sec 
lion  lias been made;

(2 )  Ihe amount in ihc fund, without regard 
lo  tire appropriation under (a ) o f Ihis section, 
cscceds Ihe tota l o f gross revenue deposited m 
Ihe fund and the general fund appropriations 
under AS 19.65.060(a)(2) by 10 percent; and

(3 ) the amount requested fo r appropriation 
under ihis subsection does not exceed 50 pci
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nccount in the general fund. AS 19.65.- 
060(a). The A laska M arine Highway Sys­
tem, the entity  responsible for the s ta te ’s 
ferries, m ust deposit the groBS revenue ob­
tained from operating  the fe rry  system  into 
this nccount The leg islatu re  "m ay appro­
pria te"  am ounts from  the fund back to the 
A laska M arine Highway System . AS 19.- 
65.080(n). In nddition, the D epartm ent of 
Transportation and Public Facilities 
(DOTPF), within which the  Marine H igh­
way SyBtein is contained, m ay request th a t 
the leg islature appropria te  money from the 
fund to the M arine H ighw ay System  for 
capital im provements if certa in  conditions 
are m et. F irst, the leg islature  m ust have 
mnde in  annual appropriation from the 
fund. Second, the  fund, w ithout regard  to 
the appropriation, m ust exceed the total of 
g ross revenues plus non-lapsable general 
fund appropriations by ten percent. Final­
ly, the  request fo r capital appropriations 
mny no t exceed fifty  percent o f the balance 
rem aining a fte r the annual appropriation is 
made. AS 19.65.080(a) & (b).

The s ta ted  purposes of the  fund a re  to 
"enhance perform ance and accountability," 
"provide the m anagem ent tools necessary 
to efficiently operate”  nnd, "w ithin consti­
tutional constraints, provide fo r a predicta­
ble funding base fo r system  operations." 
AS 19.65.050(b). The leg islatu re  evidently 
intended th a t the  M arine Highway System  
operate  under constrain ts  nnd incentives 
based partially on the revenues generated  
by the Marine H ighw ay System , In order 
for this to work, th e re  m ust be a reason­
able expectation th a t  the revenues gcnerat-

cenl o f  Ihc balance remaining a lte r the appro­
priation lo r  annual management and opera­
tions Is made under (a ) o f Ih is section.

(c ) The unexpended and unobligated ba l­
ance o f  money appropriated from  the Alaska 
marine highway system fund lapses Inin ihe 
A laska marine highway sysiem fund at the 
end o f  the fiscal year fo r ivh icll It was appro­
priated.

2 . The section proceeds: "cxccpl as provided in 
scclion 15 n f Ihis artic le Icrealing the Perma­
nent Fund) o r  when required by Ihc federal 
government fo r  slate participation in federal 
programs. This provision shall nor prohibit the 
continuance o f any dedicaiion fo r  special pu r­
poses existing upon ihc da le o f ra llfica llrm  o f

ed by the system  can he used by the syw 
tom.

Section 7 o f article IX of the Alaski 
C onstitution provides: "The proceeds of 
any s ta te  tax o r license shall not be dedicat­
ed to any special purpose  The ques­
tion is w hether the net violntes this consti­
tutional prohibition.1

The constitutional convention committee 
which d rafted  the  prohibition on the dedica­
tion o f funds com m ented that the re&soo 
fo r the  prohibition is to preserve control of 
nnd responsibility for s ta te  spending in the 
leg islature unrl the governor.

Even those persons o r interests who seek 
the dedication of revenues for their own 
projects will adm it th a t  the earmarking 
o f taxes o r  fees for o th e r in terests is a 
fiscal evil. R u t if allocation is permitted 
for one in te res t the denial of it to anoth­
e r  is difficult, and the more special funds 
a rc  se t up th e  more difficult it becomes 
to  deny o ther requests  until the  point is 
reached w here neither the governor nor 
the legislature has any real control over 
the finances o f the s ta te . In one Rocky 
M ountain s ta te  the legislature is free to 
appropriate only 17 per cent o f the lax 
collections: the re s t a re  dedicated. In 
A laska a t  p resent, 27 per cent o f territo­
rial fundB a re  earm arked, primarily for 
school construction and roads.

6 Proceedings o f the A laska Constitutions! 
Convention (PACC) Appendix V a t  111 
(Dec. 15, 1955).

W ithout earm arked funds, lire constitu­
tional frantera believed th a t the legislature 
would be required  to decide funding priori­
ties annually on the m erits of the various

this section by the people o f Alaska.”  Alaska 
Const, art. IX , § 7.

3. liven though ihe revenues gcncrared by ihe 
Marine Highway Sysiem are derived from  ihe 
transportation o f  passengers and freight and not 
from  stare taxes o r licenses os those terms are 
usually understood, Ihc Sta le doe: not argue 
thnt section 7  docs nor apply lo  die Marine 
Highway Fund. This is doubllessty because Ihlr 
court In Stale v. Alex, 6-16 P.2d 203 (Alaska 
1982), construed section 7 in  prohibit the dedi­
cation n f "any source o f revenue." Id. a l 210. 
We Itnvc no occasion to question Ihis construc­
tion in Ihe present case.

proposals presented.
While, the spokesman for the  committee 
which drafted section 7, s la ted  in the con­
vention debates: 

i [t]he Committee fcelB th a t if  you accept 
the principle o f no t earm arking, it pu ts 
everyone in the sam e position and thn t 
the legislature will then be in the position 
being able to decide each case on its 
merits. If  you go  the o th e r route  and 
allow for earm arking  or B tart draw ing up 
all the exccplio:.j th a t everybody would 
want to hnve draw n up, you are  then 
back to the situntion th a t m ost s ta tes  
now find them selves in, w here an ever- 
increasing percentage of the ir revenues 
arc earm arked fo r special purposes and 
an ever-decreasing am ount is nvailnblc to 
the general fund,

4 PACC 236-1 (Jan. 17, 1956). Delegate 
White was then engaged in n colloquy 
about the appropriation of funds collected 
through licenses to agencies which had col­
lected them:

Delegate Gray: " I t  doesn 't earm ark it 
but the talking point th a t these  organiza­
tions have for the use of this money that 
is rightfully theirs, why, they haven 't 
been precluded, they ju s t have to sell 
their viewpoint to the leg islature and if 
they need the money, why fltey probably 
could g e t it if they could talk  them inlo 
i t"

Delegate White: "They hnve to sell their 
viewpoint along with everybody else."

Id. a t 2367.

The principle on which the act is based, 
that the adm inistrators of the Alaska Mu­
rine Highway System  and tho legislature 
will trea t the fund as if the M arine H igh­
way System had a  righ t to its proceeds, is 
inconsistent with the model contem plated 
by the anti-dedication clause, under which 
Ute disposition o f all revenues will be decid­
ed anew on an annual basis. N evertheless, 
the expectations created by the  act a re  
merely n "talk ing  point" because they im-

4. AS 37.07.030, which is pari o f the Executive 
Budge: Acl referred lo  In AS 19.A5.060fb), re­
quires (hat ihe legislature annually adopt a bud­
get authorizing a ll proposed expenditures o l lire

SONNEMAN v. IIIC K E L  Alaska 9 3 9
Cile u  &J6 P Jd  936 (Alaska 19911

D elegate Barrie pose no legal re s tra in t on tire appropriation 
power o f the legislature.

Tho ac t clearly s ta te s  th a t  the fund is 
p a rt o f the general fund and it may not bo 
spen t until and unless it is appropriated hy 
Ute legislature. AS 19.65.060(b).* How­
ever, Sonnem an argues th a t  Ute Bet prohib- 
ils the legislature from appropriating mon­
ey from  the fund to governm ent purposes 
o ther than the Marine Highway System. 
Although thorc is no explicit prohibition, 
Sonncmun contends th a t there is an implicit 
one based on a  maxim o f  s tatu to ry  con­
struction  and on vn.ious expressions o f in­
ten t found in the  legislative history. The 
S tate  contends th a t the act docs not prohib­
it Uie legislature from using  money in the 
fund fo r any purpose and, more generally, 
thnt the act is basically only an accounting 
tool designed to  give a  c lear picture of 
Marine Highway System  revenues to the 
legislature and to the Marine Highway Sys­
tem adm inistrators. We tu rn  first to 
Sonnemnn's s ta tu to ry  construction a rg u ­
m en t

[ 1-3] Since the  act s ta te s  th a t " the  leg­
islature may appropriate am ounts from the 
. , .  fund to the . . .  m arine highway sys­
tem ," AS 19.65.080(a), Sonneman argues 
tha t by implication the legislature mBy not 
appropriate am ounts from Die fund for any 
other purpose. This a rgum en t is based on 
the maxim expressio u n iu s  csl eiclttsio  
a lle r iu s, m eaning the expression of one 
thing implies the  exclusion of others. 
While this maxim is often a  UBeful and 
logical guide to the m eaning of an enact­
ment, it does not always apply, We de­
clined to apply it in Chevron l/SA , Inc. it 
LeResche, 603 P.2d 923, 930-31 (Alaska 
1983), finding thn l the limitation which 
would re su lt if the  maxim were utilized 
was contrary  to  the  purpose of the sta tu te . 
Similarly, in the p resen t case it seems clear 
th a t the enactm ent was not intended to 
legnlly res tric t the  power o f the  legislature 
to appropriate money from the fund for 
any purpose. Such n restriction would

slate government. F.xpendilures by lire Marine
Highway System from  lire Marine Highway Sys­
tem Fund are within (his requirement.
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am ount to a  dedication of the fund for a 
special purjrace, and given the holding in 
Aler, the fund would be in violation of the 
anti-dedication dauBe. A laska S ta tu te  19.- 
G6.0GO(b), however, s ta te s  th a t nothing in 
the  act "dedicates [F und money] fo r a spe­
cific purpose." Therefore  AS 19.65.080(a) 
is best read a s  not implying a  prohibition 
on legislative appropriation o f fund money 
to o ther than Marine Highway System  pur­
poses. This conclusion is bolstered by the 
ru le of in terpretation  th a t s ta tu te s  should 
be construed if  reasonably possible so as to 
avoid a conclusion th a t  they arc  unconstitu­
tional. S la te  v. F a irb a n ks  N o rth  S ta r  
Borough, 73G P.2d 1140, 1142 (Alaska 
1987).

(41 Sonneman also a rgues th a t vnrinus 
comments made by legislators in the 
process o f enactm ent o f the ac t indicate an 
in tent to use fund revenues only for marine 
highway purposes. S ee  AS 19.G5.050(b)(l), 
in fra  note 1. While th e re  a re  mnny such 
comments,5 there  a rc  also a  num ber of 
statem ents th a t the fund would he legally 
unrestricted and could he appropriated hy 
the  legislature for any purpose.5 As noted, 
the act expressly s ta le s  th a t it does not 
dedicate money for a  specific purpose. The 
mixed legislative history  is insufficiently 
persuasive to require a  construction of the 
net a t  variance with its apparen t plain 
meaning. S ec  Alex, 64G P.2d a t  208-09 n. 4 
(“ the plainer the language, the more con­
vincing contrary  legislative history m ust 
be").

(6) While the act us we construe it does 
nnt restrict the authority of the legislature 
to appropriate money from the fund, the 
act is more than merely a legislatively man-
3. The hill's prime sponsor testified that “ (llh e 

Inlent o f Ihc b ill Is to a llow  Ihc Marine Highway
System lo  use the revenues It generates ”
Sen. Jim Duncan, Senate Transp. Comm. Hear­
ings on Senate B ill (S B ) -128. Feb. 20. I WO. 
legislative Storage and inform ation Retrieval 
Sysiem (STA IRS) No. STRA900220I3 at I I .  
Chairman o f  Ihe Senate Transportation Commit­
tee Lloyd Jones commented that lie fe ll better 
about the fact that the legislature would be able 
lo  earmark Ihe program receipts. Sen. Lloyd 
Jones, id  a l 20. The House Finance Co-Chair* 
man noted that the purpose o f the legislation 
would be lo  create a restricted fund within ihe 
general fund. The restricted fund would nrigi

dated system  o f accounting. I t docs re- Jf 
s tric t executive au thority  to seek appropri­
ations from  the fund. See  AS 19.65.080(b).
This restriction on DOTPF's authority to . - 
request the appropriation of money for cap­
ital im provem ents violates article IX, B e e -  -fe 
tion 7,

One method o f dedicating funds is to 
preclude the legislature from appropriating - 
designated funds fo r any reason other thin . 
a  designated purpose. A nother less direct ." 
method would be to preclude agencies from •_ 
requesting  monies from designated funds 
or revenue sources. The constitutional 
clause prohibiting dedicated funds seeks to 
preserve an annual appropriation mo^el 
which assum es thn t nnt only will the legis­
lature rem ain free to appropriate all funds 
fur any purpose on an annual basis, but 
th a t governm ent departm ents will not be 
restricted in requesting  funds from all 
sources. As Ute debates m ake clear, all 
departm ents w ere to be "in the same posi­
tion" as com petitors for funds with the k
need In "sell their viewpoint along with ^
everyone else." 4 PACC 23G4-67 (Jan. 17, i f
1956). We conclude therefore th a t the limb ■
tations on the ability o f DOTPF to ask for '
funds from the M arine Highway System ,
Fund expressed in AS 19.G5.080(b) amount 
to a dedication in violation o f  article IX, 
section 7.

The question which follows is whether 
the entire  act should be declared unconsti- 
lotional o r w hether AS 19.65.080(b) may be .«
severed from the re s t o f the act. £

(6] The Alaska S ta tu tes  contain a gen­
eral severability clause:

Any law heretofore or hereafte r enact- *  
ed by the  Alaska leg islature which lacks

nate from  proceeds o f Ihc program rcccipli 
earned by Ihe sla lc fe rry  sysiem in order lo be 
used Ihe follow ing year. Rep. Ron larson, j
House Fin . Comm. Hearings on House Bill HID)
430 { , SB  428. April 29. 1990, STAIRS No. <
IIITN 900429 I2  a l 4.

6. Sen. Jim  Duncan, Senate Fin. Comm. Hear­
ings on SB 428. March 8. 1990. STAIRS No. 
SFIN900J0809 at 29; Alaska Marine Highway 
Sysiem Director Jim  Ayers, id. a l 19; Gov. Cow- 
pcr's Transmittal U t te r  to leg islatu re. Jon. 24,
1990.

BIG K GROCERY v. GIBSON Alaska 9 4 1
Cite as 034 f i d  941 (A lu la  1991)

a severability clause shall be construed 
as though it contained the  clause in tho 
following language, " I f  any provision of 
this Act, or Ute application thereof to any 
person or circum stance is held invalid, 
the remainder o f lhi3 A ct and Ute applica­
tion to oilier persons o r circum stances 
shall not be affected  th e re1 "

01.10.030. This clause is t 1 lo create  
a weak presum ption in favor of severabili­
ty, Lyndcn Transport, Inc. v. S ta te , 532 
P.2d 700, 712 (A laska 1975). "A provision 
will not be deem ed severable 'unless i t  B | f  
pears both thnt, s tanding  alone, legal effec t 
a n  be given to i t  nnd th a t  the legislature 
intended the provision to stund, in case 
others included in the ac t and held bad 
ihould fall.’ ” Id. a l 713 (quoting Dorchy  
a  Kansas, 264 U.S. 286, 290, 44 S.CL 323, 
824, 68 L.Ed. 686 (1924). The key question 
la whether the portion rem aining, once the 
offending portion o f the s ta tu te  is severed, 
ia independent and complete in itse lf so 
that it may be presum ed th a t the legisla­
ture would have enacted the  valid parts 
without the invalid part. Jefferson  r. 
State, 527 P.2d 37, 41 (Alaska 1974). In 
our view, the enactm ent in question clearly 

this tesL A fter AS 19.65.080(b) is 
deleted, the rem ainder of the act still has 
the same m eaning that i t  had w ith thnt 
subsection included. The deleted subsec­
tion is n minor p a rt of the overall acl and it 
ia difficult to imagine any reason why the 
legislature which passed the  acl would not 

also favored the ac t with .080(b) delet­
ed.

For the foregoing reasons, we affirm  the 
judgment in part, reverse the judgm ent in 
part, nnd rem and for en try  o f n judgm ent 
declaring that AS 19.65.080(b) violates a rti­
cle IX, section 7 o f the A laska Constitution, 
but the rem ainder of the  act does not.7

BIG K GROCERY and  A laska N ational 
Inouroncc Co., P e titioners ,

v.

Palsy  GIBSON and  In d u s tria l 
Indem nity , Respondent*.

No. S—1521.

Suprem e C ourt of Alaskn.

Sept. 4, 1992.

W orkers' Compensation Board conclud­
ed th a t claim ant had not proven th a t her 
employm ent was substan tia l factor in 
bringing ubout her p resen t disability, 
Claimant appealed. The Superior Court, 
Third Judicial District, Anchorage, Joan  M, 
K atz, J., vacated its initinl decision in favor 
o f the  Board nnd ruled in fnvor o f claimant. 
Em ployer petitioned for review. The Su­
prem e Court, M atthews, J ., held th n t quali­
fied expert’s  testim ony that, in his opinion, 
claim ant's w ork was probably not substan ­
tial cause o f her disability was sufficient 
affirm ative evidence th a t injury was not 
work connected so as to overcome pre­
sum ption o f compensability.

Reversed and remanded.

W orkers’ C om pensation  e=31492
Testimony o f qualified expert th a t in 

his opinion, claim ant’s work was probably 
not substantia l cause o f disability was a f­
firm ative evidence th a t injury was not 
work connected sufficient to overcome pre­
sumption o f compensability. AS 23.3(1.- 
120(a)(1).

Robert J .  M cLaughlin, Faulkner, Hnn- 
field, Duogan & Holmes, Seattle , for peti­
tioners.

Joseph A. Kalnmnrides, Kalnmarides & 
MacMillan, Anchorage, for respondent Gib­
son.

The o lhcr points raised on appeal by Sonne- 
man, Including his claim under 42 U.S.C. 1983,

clearly lack merit.
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CITV O F  FAIRBANKS, A ppellant, 

v.

FAIRBANKS CONVENTION AND VIS-
ITORS BUREAU, nn  A laskan  N on- 

P ro fit  C o rpo ra tion , Appellee.

No. S-3663,

Suprem e C ourt of Alaska.

Oct. 11, 1991.

City convention and visitors bureau 
sought declaratory and injunctive relief to 
prevent placem ent on ballot o f voter initia­
tive to c reate  new a rrangem ents for allo­
cating hotel bed tax revenues. The Superi­
o r Court, Fourth  Judicial District, Fair­
banks, Mnry E. Greene, J., found proposed 
initiative unconstitutional and issued per­
m anent injunction. City appealed. The Su­
prem e Court, Compton, J., held th a t pro ­
posed initiative would leave use o f tax reve­
nues to discretion o f city council and thus 
did not re s tric t power to d istribute  oed lax 
revenues so th a t it w as not unconstitution­
al.

Reversed and remanded.

1. S ta tu te s  <*=303
Although voter initiatives a re  usually 

construed broadly so as to preserve them 
w henever possible, initiative is illegal if it 
m akes o r repeals appropriation o r  dedicates 
funds. AS 29.10.030(c); Const. Art. 11, 
§ 7.

2. S ta tu te s  «=303
For purposes o f determ ining w hether 

vo ter initiative a ttem pts to enact appropria 
tion, which is prohibited by S ta te  Constitu­
tion, "appropriation” includes tran sfe rs  of 
nonm onetary asse ts  such as land and need 
n o t involve public revenues, as  long as it 
compclB tra n s fe r  o f governm ent asset. AS 
29.10.030(c); Const. A rt. 11, § 7.

See publication Words and Phrases 
for oilier judicial constructions and 
definitions.

1153 (Alula 19911
3. M unicipal C orpo ra tions  <*=986

City code section which designated  bed 
tax revenues fo r purposes o f tou rist and 
enterta inm ent facilities and o ther economic 
development, w as not "appropriation" for 
purposes o f prohibiting vo ter initiative to 
repeal city code section; code section did 
not reflect action taken by governm ent 
body a f te r  annual approval o f budget, nor 
could it be construed in any  sense to  be 
supplem ental o r em ergency ac t of govern­
ing body. AS 29.35.100.

4. M unicipal C orpo ra tions  <*>986
Voter initiative which would s e t  aside 

hotel bed tax revenues fo r deposit in city 
council discretionary fund w as "appropria­
tion" which, under State Constitution could 
not be enacted o r repealed by voter initia­
tive. AS 29.35.100.

5. M unicipal C orpo ra tions s -9 8 5
Voter initiative to se t aside revenues of 

hotel bed tax fo r deposit in city council 
discretionary fund would not res tric t power 
of city council in d istributing  bed tax reve­
nues and thus was constitutional so th a t  it 
had to be placed on ballot. AS 29.35.100; 
Const. A rt. 11, § 7.

H erbert P. Kuss, City A ttv., Fairbanks, 
for appellant.

Jam es D. DeWitt, Guess & Rudd, F a ir­
banks, fo r appellee.

Before MATTHEWS, C J „  and 
RABINOWITZ, BURKE, COMPTON and 
MOORE, JJ .

OPINION

COMPTON, Justice.

In 1979 the City o f Fairbanks (city) en ­
acted a  motel and hotel tax  (bed tax) as 
part o f its municipal code.1 Up to seventy 
percent o f the revenues from this tax sup ­
ports the  Fairbanks Convention and Visi­
tors Bureau (FCVB). In 1989 the city certi­
fied fo r inclusion on the general election 
ballot a vo 'e r initiative to create  a  new 
arrangem ent for allocating th e  bed tax rev ­
enues. FCVB sough t declaratory and in-

1, Fairbanks General Code Ordinance (FGCO) 5.401 (1979).
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junctive relief a g a in st the initiative in supe­
rior court, and w as g ran ted  a  prelim inary 
injunction barring  the initiative from  ap­
pearing on the b a llo t The court then de­
clared the  proposed initiative unconstitu­
tional, concluding it repealed an appropria­
tion, and issued a  perm anent injunction. 
The c ity  appeals. We reverse.

I. FACTUAL AND PROCEDURAL 
BACKGROUND

U nder Fairbanks General Codo Ordi­
nance (FGCO) 6.402 (1988),1 up to seventy 
percent o f the revenues from  the city'B lied

2. FGCO 5.402 stales:
(a ) The tax on the da lly rental or hotel nnd 

motel rooms levied by this artic le Is fo r  the 
purpose o f  and shall be limited to the funding o f 
tourist and entertainment facilities fo r  the gen­
era l public and to promote the tourist industry 
and other economic development o f the city. It 
is recognized that various public and private 
businesses and organizations in the community, 
including but not lim ited to the chamber o f 
commerce, the Fairbanks Convention nnd Visi­
tors Bureau and other bureaus, organizations 
and commissions organized nnd existing fo r 
these same purposes, may be nrcawidc in scope 
and the promotion and economic development 
o f the greater Fairbanks area, whether within o r 
without the corporate lim its o f  Ihc city, has a 
direct and m ajor impact on the city Itself.

<b) Revenues collected under this nrtlclc In 
the (1 2 ) month period ending October 31st o f 
the calendar year snail be availab le fo r appro­
priation fo r  the next calendar year as follows:

(1 ) Ten percent (104b) fo r  the funding o f  the 
Fairbanks Industria l Development C orpora­
tion;
(2 ) Seventy percent (70% ) fo r  the funding o f 
Ihe Fairbanks Co.ivention and Visitors Bu­
reau;
(3 ) Fifteen percent (15% ) fo r  the discretion­
ary funding o f proposals which clearly dem ­
onstrate a direct relationship to the purposes 
and objectives set forth in this section; three 
percent (3% ) o f  ihis amount shall be dedicat­
ed to Ihe funding o f  beautification and litter­
ing projects;
(4 ) Five percent (5% ) fo r forw ard funding o f 
this lax account;
(5 ) A ll rrsidunl funds shall be made available 
fo r the council’s discretionary funding.
(6 ) Any and a ll overhead costs relating lo  
auditing and tax collection, as determined by 
the finance department, shnll be subtracted 
from  the gross amount o f tax collected before 
disbursement as provided above.
(c ) The Fairbanks Industria l Development 

Corporation and the Fairbanks Convention and 
Visitors Bureau shall submit their annual and

tax go U) the FCVB unless the city council 
votes otherw ise. There is no evidence in 
the record o f any  occasion when the council 
has voted to give the FCVB less than  sev­
en ty  p e rcen t The FCVB received approxi­
m ately $750,000 from the bed tax during 
1989; this w as abou t eighty-five percent of 
its to ta l b u d g e t

In the sum m er of 1989 the In terio r Tax­
payers Association (ITA), a  citizens' group, 
proposed an initiative fo r the O ctober 3rd 
general election b a llo t The proposed ini­
tiative would BubBtantially change FGCO 
5.402.3 It would expand the purposes for

maximum operating budget to the council fo r 
approval no la te r than October 31st o f the cur- 
rent calendar year. The council sha ll review 
these budgets no later than December 1st o f the 
currcr.t calendar year and, I f  approved, may 
appropriate revenues In accordance with the 
scheduled and maximum percentages. In the 
event the council fails to review these budgets 
by December 1st, the budgets shall be deemed 
approved nnd the scheduled percentages shall 
be appropriated to them.

In  addition, in their budget submissions the 
Fairbanks Industria l Development Corporation 
nnd the Fairbanks Convention and Visitors Bu­
reau shall provide the council with o financial 
statement including both income and expendi­
tures for the current calendar year.

(d )  Any organization, public o r  private, o r 
any person may submit an application and pro­
posal, if any, to the council p rio r to October 31st 
o f  the current calendar yea r which *ccks fund­
ing from  the capital project fund o r the discre­
tionary fund. The council shall establish the 
criteria fo r selection and publish the same no 
la te r :han August 1st o f the current calendar 
year. A committee shall be appointed by the 
m ayor to review proposals and make r*.com- 
m cm lition i lo  the council. Two (2 ) members 
o f tho visitor industry (Fairbanks Convention 
nnd Visitors Bureau o r A laska Visitors Associa­
tion ) shall sit on this committee. Nothing in 
this subsection shall require the council to fund 
any proposal.

3. The ITA-sponsorcd initiative provides:
Sha ll FGCO sec. 5.402 which limits the use o f 
ihe hotel/m otel tax . . .  be repealed and reen­
acted os fo llows:
Sec. 5.402. Purpose and limitation.

(i») The tax on the da ily rental o f hoicl and 
motel rooms IcvieJ by this ortlclc is fo r  the 
purpose o f funding city facilities and services 
fo r  the general public and to promote the 
tourist industry and other economic develop­
ment o f the city.

(b ) Any organization, public o r private, or 
an )1 person may submit an application and 
proposal, i f  any, to the council no la te r than
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which bed tax revenues can be used, not 
limiting funding to tou rist and en terta in ­
m ent activities. In nddition, it would delete 
the maximum percentage level o f funding 
specified for FCVB and o th e r groups, lenv- 
ing FCVB to compete fo r tax revenues. 
FCVB would no longer autom atically re­
ceive a particu lar share, o r  any sh are  a t 
all.4 As the superior cou rt noted, ”[t]he 
cu rren t Section 5.402 operates to tie the 
City Council’s hands in the spending of 
revenue generated  from the hotel/m otel 
bed tax  and earm arks funds for specific 
purposes. The initiative would rem ove a l­
most all o f those restrictions.” F airbanks  
C onvention  £  V isitors B u rea u  p. Bober- 
son. No. 4F A -89-1478 Civ., mem. decision 
and order a t  6 (Alaska Super. Sept. 18, 
1989). On A ugust 29, 1989, the city clerk 
certified the initiative fo r placem ent on the 
ba llo t

FCVB filed su it on Septem ber 1, seeking 
declaratory nnd injunctive relief. FCVB 
argued th a t the  initiative was an unconsti­
tutional a ttem p t to appropriate money, ded­
icate tax revenues to u specific purpose, 
and repeal on existing appropriation. The 
city responded th a t the initiative did not 
make o r repeal an upproprintion, o r dedi­
cate funds. A lternatively, the city argued 
tha t if  the cou rt determ ined th a t the  initia­
tive dedicated funds unconstitutionally, the 
court could cure  the initiative by severing 
any unconstitutional portions. The court 
concluded th a t the proposed initiative re ­
pealed an existing appropriation. I t  did not 
reach the o ther issues. I t  g ran ted  FCVB’s

motion for sum m ary judgm ent and issued a 
perm anent injunction.

T here a re  no genuine issues o f material 
fa c t in th is case. The parties do not dis­
pu te  Oiat tliu Fairbanks City Council has 
the  power to enact a municipal ordinance 
identical to the proposed initiative. This 
appeal is no t about w hether the city council 
could do w hat the initiative petition scekB; 
ra ther, the  issue is w hether this goal can 
be attained through an  initiative.

II. DISCUSSION 

[ I ]  The usual ru le  applied by this court 
is to construe voter initiatives broadly so as 
to preserve them  whenever possible. 
Thom as v. Bailey, 595 P.2d 1, 3 (Alaska 
1979). However, initiatives touching upon 
th e  allocation of public revenues and assets 
requ ire  carefu l consideration because the 
constitutional r igh t o f direct legislation is 
limited by the  A laska Constitution. Article 
XI, section 7 of the  Alaska Constitution 
s ta te s  in part:

The initiative shall not be used to dedi­
cate revenues, moke or repeal appropria­
tions, create  courts, define the  jurisdic­
tion o f courts or prescribe th e ir  rules or 
enact local or special legislation.

The City o f Fairbanks is a homo-rule mu­
nicipality, nnd the initiative limitation has 
been extended by s ta tu te  to home-rule m u­
nicipalities. AS 29.10.030(c).5 Therefore, 
the proposed initiative is illegal if  it makes 
o r  repeals an appropriation o r dedicntes 
funds.

By its own language, the initiative re­
peals FGCO 6.402.* Therefore, to decide

two (2 ) months prio r to the expiration o f the 
current fiscal year which seeks funding from  
the discretionary fund fo r the follow ing fiscal 
year. The council shall establish standards 
and criteria fo r selection and publish the 
same fo r a reasonable period before the appli­
cations are to be submitted. A commiilcc 
sha ll be appointed by the mayor with council 
concurrence lo  review Ihc proposals and 
make recommendations to the council.

4. The initiative may also affect what organiza­
tions can obtain the revenues. Under the exist­
ing ordinance, tourist organizations and other 
organizations which promote economic devel­
opment in Fairbanks but operate outside the 
corporate lim its o f  the city can be funded from  
bed tax revenues. The proposed imitative is

silent on whether such organizations could be 
funded, but the deletion o f  the language in the 
first paragraph o f the existing ordinance indi­
cates that the proponents o f the initiative liilrnd  
to change the way organizations operating out­
side the city lim its a re to be treated.

5 . AS 29.10.030(c) reads: "A charter may not 
permit the initiative and referendum to be used 
fo r  a purpose prohibited by art. X I, sec. 7 o f the 
state constitution."

6. The city argues that even if the ordinance is 
an appropriation, the Initiative merely amends 
it and does not repeal it, despite its use o f the 
term "repeal and reenactment.”  Amending an 
appropriation through an initiative, the city a r­
gues, is not unconstitutional.
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w hether the initiative violates the A laska 
Constitution, we m ust f ir s t determ ine 
w hether FGCO 5.402 is an  appropriation. 
The superior co u rt concluded thn t FGCO
5.402 is an appropriation, and th a t the  pro­
posed initiative is an unconstitutional a t­
tem pt to repeal this appropriation. We dis­
agree, fo r reasons h e reafte r slated .

Since we conclude th a t the  initiative does 
not repeal an appropriation, we m ust con­
s id er w hether it makes an appropriation or 
dedicates funds. These iBsueB w ere not 
considered by the  superior court bu t have 
been raised by FCVB as a lternative 
grounds for affirm ing the judgm ent. This 
is proccdurnlly proper r s ,  "[tjh is co u rt may 
affirm  a  judgm ent of the superior co u rt on 
d iffe ren t grounds than those advanced by 
the superio r co u rt and even on grounds not 
raised by the p srtie s  in the superior c o u r t"  
S is te rs  o f  Providence v. M u n ic ip a lity  o f  
A nchorage, 572 P.2d 446, 448 n. 2 (Alaska 
1983). On questions of law, we "adopt the 
rule o f law th a t is most persuasive in light 
of p reced en t reason, and policy." G u in  v. 
Ha, 691 P.2d 1281, 1284 n. G (Alaska 1979). 
We conclude th n t the initiative neither 
m akes an appropriation nor dedicntcB 
funds.

A. Docs the  in itia tiv e  repeat a n  a p ­
p ro p ria tio n ?

O ur prior cases defining "appropriation" 
in the context o f article XI, section 7 have 
concentrated on the two parallel purposes 
fo r preventing the  nmking o f appropria­
tions through  the initiative process. F irst, 
initiatives should not be "used  to enact 
give-away program s, whicli have an  inher­
en t popular nppenl, th n t would endanger 
the s ta te  treasu ry ."  Thom as v. Bailey, 
655 P.2d 1, 7 (Alaska 1979). This is be­
cause "(iJnitiativeB for the purpose o f re ­
quiring appropriations w ere though t to 
pose a  special d anger of 'rash , diacriminuto-

We do not find this argument persuasive. 
The language o f the Initiative includes the word 
"repeal." not "amend," and this language deter­
mines the Intent o f Ihe Initiative. A comparison 
o f Ihc ordinance and the initiative section by 
section demonstrates that Ihe initiative effective­
ly replaces most o f  (he existing ordinance. As 
litis court has noted previously, ‘ (a ]n  amend­
ment o f  an act operates as a repeal o f Its provi-

ry, nnd irresponsible a c t s . '"  Id. (quoting 
V. Fischer, A laska's Constitutional Conven­
tion 80-81 (1975)). Who second "reason  for 
prohibiting appropriations by initiative ia to 
ensure th a t the  legislature, and o n ly  the 
legislature, re ta ins control over the  alloca­
tion of s ta te  asse ts  am ong competing 
needs." M cA lp inc  v. U niv. o f  A laska , 762 
P.2d 81, 88 (Alaska 1988).

[2] In the  context o f an initiative thnt. 
would repeal an  appropriation, only the sec­
ond o f these purposes—retention o f control 
o f the appropriation process in the  legisla­
tive body—is relevant. We have ruled on a 
num ber o f caBes involving initiatives which 
arguably  m ade appropriations. In those 
cases we construed the  term  "appropria­
tions" broadly so th a t the  in ten t o f our 
constitutional fram ers in prohibiting appro­
priations by initiative would be fully m e t 
Thus, in Thom as v. Bailey, 595 P.2d 1, 7 
(Alaska 1979), we extended the  definition 
o f appropriation to include tran sfe rs  of 
non m onetary asse ts  such  as land. In 
A la ska  C onservative  P o litica l A ction  
C om m ittee  v. M u n ic ip a lity  o f  Anchorage, 
745 P.2d 936, 938 (Alaska 1987), we held 
th a t nn appropriation need not involve pub­
lic revenues if  it compelled tra n s fe r  of a 
governm ent asse t. M ost recently, in McAl- 
p in e  v. U n ivers ity  o f  A laska , 762 P.2d 81, 
89 (Alaska 1988), we concluded th a t the 
prohibition a gainst appropriations by initia­
tive applied to initiatives which "simply 
desigpnte[d] the ubc o f asse ts."

(3) In a  broad sense, FGCO 5.402 is 
arguab ly  an appropriation because it desig­
nates bed tax revenues fo r the purpose of 
tou rist and en terta inm ent facilities and oth­
e r  economic developm ent

However, the purposes o f the constitu­
tion a re  not m et by construing the term 
"appropriations" broadly in the context of 
nn initiative which a rguab ly  repeals an ap-

slons to the extent that they are materially 
changed by, and rendered repugnant lo , the 
amendatory act." Warren v. Thomas, 548 P.2d 
■too, J02 (A laska 1977) (quoting Meyers v. ltd. a / 
Supen-isars, 110 Cal.App.2d 623, 243 P.2d 38, 42 
(1952)). Ii would be unreasonable lo  consider 
the initiative lo  be a continuation o f the existing 
ordinance when It so completely emasculates 
that ordinance.
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propriation, The purpose o f  the prohibition 
on repeal of appropriations by initiative is 
to ensure th a t the  legislative body rem ains 
in control of and responsible for the  bud­
g e t  A broad construction o f "appropria­
tions" is not ncccssan- to accomplish this 
purpose. Repealing a  particu lar law th a t is 
an appropriation in a  broad sense, because, 
for example, it. perm anently designates as­
sets  for a  special purpose, does not disom- 
power the legir.lntive body from making 
annunl spending decisions. I t  follows that 
the general ru le th a t the  initiative power 
will be construed broadly should control in 
the repeal context, and re su lt in a  marc 
narrow  construction o f the term  "appropri­
ations.” In ou r view, in the  context o f the 
prohibition on repealing “appropriations," 
the term  should be used in the sum e scn3e 
SB the legislature hns used it in the munici­
pal code, AS 29.35.100, th a t  is a s  an  act 
which accompanies the approval o f the an ­
nual budget o r is supplem ental to th a t act: 

The governing body shall establish the 
m anner fo r the  preparation and subm is­
sion of the budget and capital program . 
A fter a public hearing, the governing 
body mny upprovc the budget with or 
w ithout am endm ents and shall appropri­
a te  the money required fo r the approved 
budget, (b) The governing body may 
make supplem ental and em ergency ap­
propriations. Paym ent may nnt he au ­
thorized or made and nn obligation may 
no t be incurred except in accordance with 
appropriations.
FGCO 6.402 is not an appropriation in 

the Bense of the term  used in AS 29.35.100 
because it does not reflect an  action taken 
hy the governing body a fte r  annual approv­
al o f the budget, nor enn it be construed in 
sny sense to be a  supplem ental o r em er­
gency act of the governing body.

B. Does the  in itia tiv e  i ts e l f  m a ke  an  
a p p ro p ria tio n ?

(4) The FCVB argues th a t even if the 
initiative doeB not repeal an  existing appro­
priation in FGCO 5.402, it itself m akes an 
appropriation. I t  claims th a t the  setting  
aside o f bed tax revenues for deposit in a 
city council discretionary fund m eets the 
"classic definition" of appropriation, com­

paring this use of funds to the a ttem pt to 
convey s ta te  property to a  new community 
college in M cA lp inc  and the a ttem p t to 
convey s la te  utilities in ACPAC. The city, 
on the o ther hat.d, a rgues th a t the initiative 
would not allocate funds specifically any 
more thnn the p resen t FGCO 5.402 does, 
b u t ra the r hrondenB the  city council's au­
thority to appropriate bed tax funds.

We find the city’s  a rgum ent persuasive. 
Applying the sam e te s t  to the initiative as 
we did to the existing ordinance, we m ust 
oak w hether the initiative would s e t  aside a 
certain specified nm ount o f money o r prop­
erty  for a  specific purpose o r object in such 
a  m anner th n t is executable, mandatory, 
and reasonably definite with no further 
legislative action. The initiative does not 
m eet these requirem ents.

Under the  term s o f  the initiative, any 
public o r private organization o r any per­
son can apply to the city council for fund­
ing from the  discretionury fund for a  par­
ticular fiscal year. These applications are 
to be reviewed by a  committee appointed 
by the m ayor with council concurrence, nnd 
then voted on by the council before any 
funds ore distributed. The initiative speci­
fies no sum s thnt m ust be distributed, no 
specific purpose th a t m ust be funded, and 
no m andatory process th a t m ust be fol­
lowed.

A reference to the dual purposes behind 
the prohibition of initiatives which make 
appropriations is instructive. F irst, the ini­
tiative is not a give-away program . No 
particular group or person or en tity  is ta r­
geted  to receive slave money o r property, 
nor iB there  any indication tha t by passing 
this initiative, the voters would be voting 
themselves money. Second, this initiative 
does not reduce the council's control over 
the  appropriations proccsB. Instead, the 
initiative allows the council g rea te r discre­
tion in appropriating funds than does the 
cu rren t law. It is axiomatic th a t if FGCO
5.402 does not make an appropriation, then 
the initiative, which affords g rea te r legisla­
tive discretion and is not a give-away pro­
gram , cannot make an appropriation.
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C. Does Ihe in itia tiv e  dedicate, reve­
n ues?

|5 ]  The city concedes th a t FGCO 5.402 
as curren tly  w ritten  ia a  dedicated fund.’ 
The question is w hether the initiative, 
which would repeal and reenact th a t ordi­
nance, itse lf dedicates revenues. We have 
not had occasion to review the clause in 
article XI, section 7 o f the  Alaska Constitu­
tion prohibiting initiatives which dedicate 
revenues. However, we have reviewed a 
Bimilar provision in article IX, section 7, 
which prohibits the dedication o f the  pro­
ceeds of nnyf s ta te !  tax o r license to any 
special purpose. Because the language of 
these  two provisions is Bimilar, we adopt a 
sim ilar analysis o f the m eaning o f each 
provision and the purjioses behind them.

This court has cons'^-red  the  meaning of 
dedicated revenues only once before. In 
S ta te  v. Alex, 640 P.2d 203 (Alaska 1982), 
we held th a t a  m andatory tax on the sale of 
salm on, the proceeds of which w ere to be 
allocated to regional associations for en­
hancem ent o f salmon production, was an 
unconstitutional dedication o f revenues. In 
reaching th a t conclusion, we relied on the 
fac t th a t  the  allocation o f revenues to the 
regional associations w b b  m andatory, leav­
ing no discretion to the legislature to spend 
the money in any o ther way. We also 
noted th a t o th e r provisions o f the s ta tu te  
en titled  tho regional associations lo rely on 
the receipt o f the salmon lax fumlB as 
collateral for s ta te  loans o r as  evidence of 
the ir ability to establish sufficient equity  in 
the ir hatcheries. As we said, "[tjheso pro­
visions a re  nonsensical if the  assessm ents 
a re  no t earm arked in som e way so th a t the 
association has a  'r ig h t' to them ." Alex, 
646 P.2d a t  208.

T he questioned initiative would not cre­
a te  any  sim ilar " righ t"  fo r any person or 
group. I t  would not earm ark  any funds 
for any particu lar organizations. N or does 
it c rea te  any mandntory expenditures. In 
the context o f the cu rren t law, it actually 
broadens, ra th e r than limits, the council's 
discretion to  spend money for the benefit

7. We no lc that neither party addressed the Issue 
o f whether the ordinance Itself violates article 
X f. section 7 o f  Ihe Alaska Constitution, prohlb-

o f the city. FCVB nevertheless argues 
th a t the initiative would require the  dedica­
tion of revenues to a  specific purpose. We 
disagree. T he initiative's s ta tem en t o f p u r­
pose cannot bo charac te rize! a s  a  dedica­
tion. Indeed, the phrase  used in the initia­
tive, "fo r the purpose o f funding city facili­
ties and services for the general public," is 
so broad as to include any city expendi­
tures.

Analysis o f the purposes behind the pro­
hibition o f dedicated revenues confirm s our 
conclusion. In  Alex, 646 P.2d a t  209-10, 
we cited the  A laska Statehood Commis­
sion's s tudies on dedicated revenues as the 
motivation for the inclusion o f article IX, 
section 7 in the A laska Constitution:

Even those persons o r in terests  who seek 
the dedication o f revenues fo r their own 
projects will adm it th a t the earm arking  
o f taxes o r fe ta  fo r o ther in te rests  is a  
fiscal evil. B ut if  allocation is perm itted 
for one interest the denial o f it to anoth­
e r is difficult, and th e  more special funds 
a rc  s e t up the m ore difficult it becomes 
to deny o th e r requests  until the  point is 
reached w here neither the governor nor 
the legislature has any real control over 
the finances of the state.

3 A laska Statehood Commission, Constitu­
tional Studies pt. IX, a t  111 (1955). Thus 
the  two main motivations behind the  ban on 
dedicated revenues w ere to m aintain the 
potential o f flexibility in budgeting and to 
ensure  th a t the legislature did not abdicate 
responsibility for the budget. In the initia­
tive context, only the form er motivation iB 
relevant.

The initiative in this case does not in­
fringe on flexibility in the budget process. 
Indeed, it removes ex isting  re s tra in ts  on 
the  city council’s flexibility. U nder the 
cu rren t law, the city council is encouraged, 
if not obligated, to appropriate certain per­
centages o f the city’s bed tax revenues to 
certain groups. In addition, all appropria­
tions of bed tax revenues m ust be "fo r the 
purpose o f and shall be limited to the fund­
ing  of tou rist and en terta inm ent facilities.”

Ulna dedicated revenues. Our decision today 
should not be read as expressing any opinion on 
that question.

DUNKIN v. STATE 
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Tho initiative elim inates each o f these  dedi­
cations. U nder the initiative, bed tax reve­
nues could be used to fund any city facility 
o r service, no t ju s t  tou rist and en terta in ­
m ent facilities, and th e re  is no organization 
"entitled" to  receive funds simply upon ap­
proval of ila budget. By no m eans would 
the initintivo res tric t the power o f the city 
council in d istributing  the bed tax  reve­
nues. The initiative m ight be b e tte r de­
scribed as nn "undedication" than a  dedica­
tion.

III. CONCLUSION

For the ubovc rcnsonB, we hold that the 
initiative is constitutional, and should be 
placed on the  ballo t The decision of the 
superior co u rt g ran ting  Bummnry judgm ent 
for FCVB and a perm anent injunction 
against the initiative is REVERSE!) and 
Ute case REMANDED with directions to 
en ter judgm ent on behalf o f the city nnd to 
dismiss FCVB’s complaint.
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D efendant was convicted in the  Superi­
o r Court, Third Judicial District, Painter, 
Beverly W. Cutler, J., o f first-degree m ur­
der. Defondnnt appealed. The Court of 
Appeals, Coats, J., held thnt: (1) omission 
o f bench conferences from record was not 
"substantia l and significant portion o f the 
record" nnd, therefore, did not m andate 
reversal; (2) prosecutor's  voir dire question 
nnd closing a rgum en t w ere not plain error;

and (3) judge 's  parole recommendation was 
not binding on parole board.

Affirmed.

1. C rim ina l Law ®=>1109(3)

Omission o f bench conferences from 
record wns not "aubstanUal and significant 
portion o f the record" and, therefore, did 
not m andate reversal, even if C ourt o f Ap­
peals applied principle th a t absence of sub­
stantial nnd significant portion o f record ia 
sufficient to m andate reversal; defendant’s 
appellate attorney hnd complete record of 
trial except bench conferences.

See publication Words and Phrases 
for other judicial constructions and 
definitions.

2. C rim inal Law «=1035(6), 1037.1(2)

No plain e rro r arose from prosecutor's 
question during voir dire w hether ju ro rs  
could give S tate  and defendant fair trial 
knowing th a t m urder vicUm w as black and 
from prosecu tor's  closing a rgum ent th a t 
victim had right to justice.

3. J u ry  <3=131(8)

Sta te  could ask prospective ju rors on 
voir dire w hether they would be racially 
prejudiced against black m urder victim.

4. P a rdon  and P aro le  ®=51

Sentencing ju d g e 's  recommendation 
not to parole defendan t until he served 50 
years o f im prisonm ent was not binding on 
parole board. AS 12.55.115.

Avcril Lerm an, Preston, Thorgrim son, 
Shidler, G ates and Ellis, Anchorage, for 
appellant.

Cynthia M. Horn, A s s t  A tty. Gen., An­
chorage, and Clinrles E. Cole, Atty. Gen., 
Juneau, fo r appellee.

Before BRYNER, C J ., COATS, J., and 
ANDREWS, Superior Court Judge.*

* S illing by assignment made pursuant to article IV, section 16 o f the Alaska Constitution.
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M U N IC IP A L  O F F I C I A L  B A L L O T  
R E G U L A R  E L E C T I O N  
A P R IL  1 9 ,  1994 0 0

M U N IC IP A L IT Y  O F  A N C H O R A G E DO
SAMPLE 
BALLOT

M U N I C I P A L  O F F I C I A L  B A L L O T  D D  
R E G U L A R  E L E C T I O N  
A P R IL  1 9 ,  19 9 4

I HAVE VOTED

HAVE YOU?

M U N IC IP A L  O F F IC IA L  B A L L O T  D D M U N I C I P A L  O F F I C I A L  B A L L O T  D D

P R O P O S IT IO N  3 8  

A L C O H O L I C  B E V E R A G E  S A L E S  TA X  

Part I

S h a ll Article  X IV  of the A n c h o r a g e  H o m e  R u le  
Char ier  b e  a m e n d e d  by the a d d it ion  of a  r.ew S e ct ion  
14 .0 4  to r ea d :

S e c t io n  1 4 .0 4  A lc o h o lic  B e v er ag e  S a le s  Tax

(a) S e c t io n  1 4 .0 1 ( a )  not w it h s t a n d in g , a  s p e c ia l 
s a les  tax of 8 %  is  le v ie d  o n  the  retail s a le  of 
a lc o h o lic  b e v e r a g e s  w ith in  Ih e  M u n ic ip a lit y  o l 
A n c h o r a g e .
(b )  A ll p e r s o n s  or  b u s in e s s  e ntit ie s  lic e n s e d  for 
the retail safe of a lc o h o lic  b ev e r a g e s  s h a ll c o llec t 
the s p e c ia l tax im p o s e d  b y  th is  s e c t io n . T h e  tax 
s h a ll a p p ly  lo  a lc o h o lic  b ev e r a g e s  s o ld  tor c o n ­
s u m p t io n  both  o n  or off p r e m is e s . T h e  tax s h a ll 
be  d u e  a n d  p a y a b le  at Ih e  t im e  o f th e  sa le  a n d  
s h a ll b e  r em u ne ra te d  (o Ih e  M u n ic ip a lit y  o n  a 
m o n th ly  b a s is .
(c) Tax increases u n d e r  this section  s h a ll be  a d d e d  
lo  the  b a s e  a m o u n t  w h ic h  is  u s e d  in  S e c t io n  
14 0 3 (a ) for p u r p o s e s  o l c a lcu la tion  ot s u b s e q u e n t  
year tax In c r e a s e  lim its  u n d e r  S e c t io n  1 4 .0 3  of 
Ih e  Charter.
(d )  T h e  A s s e m b ly  b y  law  s h a ll im p le m e n t  th is  
s e c t io n .
(e ) If a n y  p r o v is io n  of th is  s e c t io n  c on flicts  w ilh  
a n y  other p r o v is io n  of Ih e  Charter, th is  s e c t io n  
s h a ll g o v e r n . It a n y  portion  o l  th is  s e ct ion  Is 
d e c la r e d  in v a lid  b y  a court of c o m p e t e n t  ju r is ­
d ic t io n . the  r e m a in in g  p or tion s  s h a l l r em ain  in  
effect a n d  s h a ll n ot  b e  affected  thereby.

T U R N  B A L L O T  O V E R  
A N D  C O N T I N U E  V O T I N G

Part II
T h e  fo llow in g  s ta le m e n t  of intent is  a d d e d  to the 

C o m m is s io n  c o m m e n t a r y  o n  Ih e  A n c h o r a g e  
M u n ic ip a l Charter:

S e c t io n  14 .0 4

T h e  rela il s a le  of a lc o h o lic  b ev erages  w ith in  the 
M u n ic ip a lity , w h ile  b e n e f ic ia l lo  certain e le m e n ts  of 
private industry, requires the substantial expenditure 
of p u b l ic  fu n d s  for p u b lic  he a lth , e d u c a t io n , a n d  
safety.

A c c o r d in g ly , th e  In le n t  ot th is  s e ct ion  Is to levy 
a s p e c ia l a lc o h o l s a le s  tax o n  a lc o h o lic  b ev erages  
a n d ,  to Ih e  m a x im u m  extent a llo w e d  by  law  to, u s e  
the r ev en ue s  d e r iv e d  to e x p a n d  h e a lt h , e d u c a t io n , 
recreation a n d  p u b l ic  safety w ith in  the  M u n ic ip a lity  
of A n c h o r a g e .

II is  a ls o  the  intent o l th is  section  lo  a d d  to, rather 
th an  to r ep la c e , e x is t in g  la x  r ev en ue s  th r o u g h  the 
levy of the s p e c ia l la x  u n d e r  th is  s e c t io n , (p et it ion )

YES 
NO

7 ^
M u n ic ip a l  C le r k  

A p r il  1 9 ,  19 9 4
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M U N I C I P A L  O F F I C I A L  B A L L O T  
R E G U L A R  E L E C T I O N  
A P R IL  1 8 ,  1 9 9 5

M U N IC IP A L IT Y  O F  A N C H O R A G E

SAMPLE 
BALLOT

M U N I C I P A L  O F F I C I A L  B A L L O T  C 
R E G U L A R  E L E C T I O N  
A P R IL  1 8 ,  1 9 9 5  

M U N IC IP A L  O F F I C I A L  B A L L O T  C

I HAVE VOTED

□

P r o p o s it io n  3

C H A R T E R  A M E N D M E N T  
A L C O H O L I C  B E V E R A G E S  S A L E S  T A X

fart I
Shall Article X IV  of the A n ch orage  H o m e  R u le  Charter 

b e  am ended  by  the ad 'S lion  of a new  Section 14  .04 to read:
Section 14 .0 4  A lc o h o lic  Beverago S a le s  Tax

(a ) Sect ion  1 4 .0 1 ( a )  notw iths tand ing , a sales 
tax of 8 %  is  le v ie d  o n  the retail sale o l  a lco ho lic  
beverages w ithin ih e  M u n ic ip a lity  o l A nch ora ge .

(b )  A ll persons or b u s in e s s  en ilt les  lic e n s e d  for 
Ih c  retail s a le  of a lc o h o lic  beverages s h a ll collect 
tho tax Im p o se d  by  th is  section . T h e  lax  s ha ll app ly  
to a lc o h o lic  bevorages s o ld  for c o n s u m p t io n  both 
o n  a n d  off p rem ises . T h e  tax shall b e  d u e  a n d  
payable at the timo c< sale a n d  shall be  rem uneraied 
to ih e  M u n ic ip a lity  o n  a m o n th ly  b a s is .

(c) T h e  tax le v ie d  u n d e r  th is  section s h a ll not 
b e  a d d e d  to the b a s e  a m o u n t  w hich is  u s e d  in 
Section 14 .0 3 ( a )  for purp os e s  of ca lcu lat io n  o l 
s u b se q u e n t  years' tax Increase ' under  Section 
14 .0 3  ot the Charier.

(d )  T h e  A s s e m b ly  by law s h a ll Im p lem e nt this 
s ection .

(e) I I  a ny  prov is ion o l  Ih is  section conflicts  with 
any other provision ot the Charter, this section shall 
govern. It any  portion ot th is  section is  declared 
Invalid  by  a court of c o m p e te n l ju r is d ic t io n , the 
rem ain ing  portions s ha ll rem ain  In  effect a n d  shall 
not b e  a lle c to d  thereby.

fart II
ThB  fo llow ing  statem ent of Intent Is a d d e d  to Ih e  C o m ­

m ission com m entary o n  the A nchorage  M u n ic ip a l C h a ile r :
Section 14 .0 4

T h is  s e c llo n  is  In te n d e d  lo  genora le  a d d it io n a l 
revenues w ithin Ih e  "tax C a p "  of Sec llo n  14 .0 3 (a )  
o l Ih e  Charter, Ihercby  prov id in g  a m eas ure  of tax 
reiiof lo  property ow ners, (petition)

YES 
NO

T U R N  B A L L O T  O V E R  
A N D  C O N T I N U E  V O T I N G

HAVE YOU?

M U N I C I P A L  O F F I C I A L  B A L L O T  C
Proposition 4 

A D V IS O R Y  V O T E  
IN C R E A S E  TAX  R A T E S  O N  T O B A C C O  P R O D U C T S
S h o u ld  S e c t io n s  A a n d  S  o l  A n c h o r a g e  O r d in a n c e  9 4 - 1 8 2 ( 5 ) .  

r e s p e c t iv e ly  in c r e a s in g  m e  la x  rate o n  c iga re tt es  a n d  other t o b a c c o  
p r o d u c t s  Ir o m  I h e  p r e s e n t  6 .5 7  m i l l s  ( 6 , 5 7  t e n t h s  o l  o n e  c e n f )  
p e r  c ig a r e t t e  to  1 3  m i l l s  (t  a n d  3  t o n t h s  o l  o n e  c o n t )  p e r  c ig a r e tt e  
a n d  It e m  t h e  p r o s e m  1 0 %  o l  I h e  w h o le s a le  p r ic e  o n  o th e r  t o b a c c o  
p r o d u c t s  l o  1 5 %  o l  I h e  w h o le s a le  p r ic e  b e  I m p le m e n le d  b y  th e  
M u n ic ip a l  A s s e m b ly ?

C ig a r e t t e s  a n d  oth e r  lo b a c c o  p r o d u c t s  a c q u ir e d  In  o r  b r o u g h t  
in t o  i h e  M u n ic ip a l it y  a r e  c u r r e n t ly  ta x e d  a t  t h e  r a le s  In d ic a t e d  in  
I h e  p r e c e d in g  p a r a g r a p h  u n d e r  e x is t in g  M u n ic ip a l  o r d in a n c e s . T h e  
n o w  o r d in a n c e  referred t o  a b o v e  w o u ld  In c r e a s e  t h e  rare o t  ta x a tio n  
o n  ( h o s e  l o b a c c o  p r o d u c t s  a s  In d ic a t e d .

A n y  a d d it io n a l  r e v e n u e s  r a is e d  b y  I h e  In c r e a s e  In  tax  r a le s  u n d e r  
t h is  o r d in a n c e  w o u ld  b o  s u b je c t  to  ( w it h in )  I h e  la x  In c r e a s e  l im it a ­
t io n  o t  C h a r t e r  S e c t io n  1 4 .0 3  ( I h e  " T ix  C a p " )  a n d  w o u ld  ettect 
a  r e d u c t io n  in  p r o p e r t y  t a x e s . T h o  a m o u n t  o l  t h e  r e d u c t io n  In  
p r o p e r t y  t a x e s  is  e s t im a t e d  to  b e  5 2 . 9  m i l l i o n  in  (h e  first ye a r .

T h e  v o t e  o n  t h is  P r o p o s it io n  Is  a n  a d v is o r y  v o t e  o n ly  a n d  d o s s  
n o t  b i n d  I h e  M u n ic ip a l  A s s e m b ly  l o  a c t  or  retra in  Ir o m  a c l m g  lo  
in c r e a s e  or  r o t  In c r e a s e  I h e  la x  r a le s  or  to  c h o o s e  a  d iffe r e n t  tax  
r a le  o n  t h o  s p e c if ie d  t o b a c c o  p r o d u c t s . ( A O  9 4 - 1 6 2  ( S ) )

YES 
NOProposition  5 

$400,000 G O  B O N D S  
E A G L E  R IV E R -C H U O IA K  PA RKS A N D R E C R EA T IO N  

S E R V IC E  A R EA  CA PITA L IM P R O V E M E N T  P R OJ EC TS
S h a l l  I h e  M u n ic ip a l it y  o l  A n c h u r a g o  in c u r  d e b t  a n d  Is s u e  g e n o r a l 

o b l ig a t io n  b o n d s  n o t  t o  e x c e e d  F o u r  H u n d r e d  T h o u s a n d  D o lla r s  
( 5 4 0 0 .0 0 0 )  for  p a y in g  a  p o r t io n  o l  t h e  c o s t s  o f  p la n n in g  a n d  
d e s i g n i n g  a  r e c r e a t io n  fa c il ity  a n d  Ic e  r in k  a n d  r e la t e d  c a p it a l  
Im p r o v e m e n t  p r o je c ts  In  t h e  E a g le  R iv e r - C h u g ie k  P a rk s  a n d  
R e c r e a t io n  S e r v ic e  A r e a ’  T h e  a p p r o x im a t e  a n n u a l  a m o u n t  ot ta x e s  
o n  5 1 0 0 .0 0 0  o l  a s s e s s e d  r e a l a n d  p e r s o n a l  p r o p e r ty  v a lu e  ( b a s e d  
o n  th e  e s t im a t o d  tot a l 1 9 9 5  a s s e s s e d  v a lu a t io n  in  t h e  E a g le  R iv e r -  
C h u g ia k  P a r k s  a n d  R e c r e a t io n  S e r v ic e  A r o a )  l o  retire t h o  p r o p o s e d  
d e b t  Is  5 3 . 1 6 .  T h e  b o n d s  s h a l l  b o  p a i d  first fr o m  in d iv id u a l  a n d  
b u s in e s s  p r o p e r t y  ( g e n e r a l  e d  v a lo r e m )  la x e s  le v ie d  e n d  c o l le c t e d  
w it h in  t h e  E a g le  f l lv e r - C h u g ia k  P a r k s  a n d  R e c r e a t io n  S e r v ic e  A r ea  
a n d  b e  s e c u r e d  b y  a  p le d g e  o t  I h e  lu l l  l a l l h  a n d  c r e d it  o l  I h e  
M u n ic ip a l it y .  V ote r  a p p r o v a l  a u t h o r iz e s  ta x e s  to  b e  le v ie d  w it h in  
I h e  E a g le  R h r e r -C h u g la k  P a r k s  a n d  R e c r e a t io n  S e r v ic e  A r e a  l o  p a y  
I h e  p r in c ip a l  o t  a n d  in t e r e s t  o n  t h e  b o n d s  n o t w it h s t a n o ln y  a n y  m il l  
rate l im it a t io n  in  A n c h o r a g e  M u n ic ip a l  C o d e  S e c t io n  2 7  3 0 .0 9 0 .  
( A O  9 5 - 5 3 ( S ) )  Y E S

u r t lc lp a . C l a r k / /  
A p r il  1 8 ,  1 9 9 5

NO

V O T E  B O T H  S ID E S VOTE BOTH SIDES



A laska H>tate Hegtelature
145 Main Street Loop #223 
Kenai, Alaska 99611 
(907) 283-7095 
(907) 283-3075 (fax)
(907) 262-7574 (h)

Interim: Session:
State Capitol 
Juneau, Alaska 99801 
(907) 465-2693 
(fax) (907) 465-3835

Representative Gary L. Davis

MEMORANDUM

To:

FROM: R ep resen ta tiv e  G ary D av

R epresen ta tive  Joe G reen,

DATE: A pril 3, 1997

RE: M unicipal Taxation o f A lcohol, HB 132.

I requested  from  K evin R ichie o f the M unicipal League a sam ple copy 
o f actual ballo t p ropositions as to dem onstrate  the type o f  language 
used in the allocation  intent o f tax revenues. As M r. R ichie states, 
the in ten t sta tem ents are not w him py, w hile avo id ing  a legal issue 
w ith regards to dedicated  funds. T he language used in the fo llow ing  
b a llo t p ropositions avoids a co n stitu tio n a lity  p rob lem , w hile  m ak ing  
the in ten t o f the m unicipality  exp lic itly  c lear to the citizens.

Representing House District 8 
Soldotna, Sterling, Funny River, Cooper Landing, Hope, Moose Pass, Seward



KIM LEALl'E i ^ U U l

vn/«3l

To: Andy Peterson

From. Kevin Ritchie 

Date: April 3 ,1997 

Re: HB 132 amendment

We have discussed the amendment to require municipalities to use the funds for services 
related to mitigating the impacts o f  alcohol abuse. Municipal leaders I have spoken to  do 
not object to an amendment comm itting municipalities to using the revenues to m itigate 
the impacts o f  alcohol abuse. The impacts on local taxpayers (police, emergency medical 
services, school programs, treatment, etc.) are so costly, it is unlikely that sales tax 
revenue could ever exceed the costs.

T he question is simply, how do we avoid any legal problems with the Constutional 
prohibition against dedicating funds. Attached are examples o f sales tax ballot issues 
from Juneau to give you an idea o f  how  they look. They are not at all wimpy, but avoid 
legal dedication issues. However, they create a committment that has been as inviolate as 
a dedication.

A s Representative James, (and other legislators who have been in local government 
know), a committment to the voters, while not a dedication, cannot be violated without 
unthinkable retribution from local voters that a local elected official comes into contact 
w ith on a  daily basis.

C legcomm hb 132 smcnimtnl

N o w  T h e r e f o r e ,  B e  it E n a c te d  by t h e  A ssem b ly  o f  t h e  C i t y  a n d  B o r o u g h  o f  
J u n e a u , A la s k a :

Section 1. C lassification. This ordinance is o f  a general and perm anent nature and 
shall become a  pan  o f  the city and borough code.

Section 2. A m endm ent o f Subsection. Subsection (a) o f  CBJ 69.0S.020, 
"Imposition o f Rate,” is amended to add a new paragraph (4) to read:

(4) Effective January 1, 1997. until September 30 ,1998 . w ithin the entire city 
and borough ..............................................................................an  additional 1%

This paragraph (4) is repealed on September 30.1998.

Section 3. A m endm ent o f Subsection. CBJ 69.05.020 "Imposition o f  Rate," is 
amended by renumbering subsection (d) as (e) and inserting a new  subsection (d) to  read:

(d) Subsections (a)(4) and this subsection (d) are repealed on Septem ber 30,1998.
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Presented by: 
Introduced: 
Drafted by:

^UU4- UUB

The Manager

08/05/96
J.R.C.

ORDINANCE OF THE CITY AND BOROUGH OF JUNEAU, ALASKA

Serial No. 96-33

An Ordinance Providing for the Levy and Collection of a 
Temporary One Percent Areawide Sales Tax on the Sale Price of 
Retail Sales, Rentals, and Services Performed Within the City and 
Borough of Juneau, Such Tax to be Effective on January 1,1997, 
for a Period of 21 Months Only, the Proceeds of Which are to be 
Allocated for the Construction of a Police Station; and Calling for 
an Election on Whether Such Sales Tax Should be so Levied.

*

WHEREAS, the current police station is inadequate to meet the current and future needs 
o f  the city and borough, and

W h ereas, the assembly finds that the acquisition, construction and equipping o f  a new 
police station is in the public interests of the city and borough, and

W h erea s , the present four percent areawide sales tax rate in the city and borough 
consists o f  a  perm anent one percent tax and a temporary three percent tax, and

W h e r e a s , the best way to provide funds for acquiring, constructing and equipping a 
new  police station, is to levy an additional one percent areawide sales tax to be effective for 
a period o f  21 m onths only;

Now T h e r e f o r e ,  B e  i t  E n a c t e d  b y  t h e  a s s e m b l y  o f  t h e  C i t y  a n d  B o r o u g h  o f  
J u n e a u ,  A l a s k a :

Section 1. Classification. This ordinance is of a general and permanent nature and 
shall become a part o f the city and borough code.

Section 2. Amendment of Subsection. Subsection (a) of CBJ 69.05.020, 
"Imposition of Rate," is amended to add a new paragraph (4) to read:

(4) Effective January 1, 1997, until September 30, 1998. within the entire city 
and borough .........................................................................an additional I %

This paragraph (4) is repealed on September 30, 1998.

Section 3. Amendment of Subsection. CBJ 69.05.020 "Imposition of Rate," is 
amended by renumbering subsection (d) as (e) and inserting a new subsection (d) to read:

(d) Subsections (a)(4) and this subsection (d) are repealed on September 30, 1998.



Section 4. Submission of Questions to Voters.

(a) In accordance with Article IX. Section 9.17, of the Charter of the City and 
Borough of Juneau, the question of whether or not the temporary one percent areawide sales 
tax herein provided shall be levied and collected effective January 1, 1997, for a period of 
21 months only, shall be submitted to the qualified voters of the city and borough at the 
regular municipal election to be held on October 1,1996.

(b) The city and borough clerk shall prepare the ballot proposition to be submitted to 
the qualified voters o f the city and borough tor their ratification of the temporary one percent 
areawide sales tax set forth in this ordinance. The city and borough clerk shall further 
perform all necessary steps in accordance with law to conduct the election and place the 
proposition before the qualified voters at the regular municipal election.

Section 5. Ballot Proposition. The proposition to be submitted to the qualified 
voters o f the city and borough as required by Section 4 above shall read substantially as 
follows:

Explanation

Juneau currently has a permanent one percent sales tax and a temporary three
percent sales tax. The temporary three percent sales tax is automatically repealed on
July 1, 2002. The total o f all sales taxes is currently four percent.

This proposition would add a temporary one percent sales tax for 21 months,
V /  beginning on January 1, 1997, and ending on September 30, 1998. The purpose o f this
Y  v tax is to fund the acquisition, construction, and equipping of a police station. It is 
7 anticipated that the initial phases of the project would be funded by revenue anticipation 
r  notes or other short-term financing instruments which would be retired as sales tax

revenues became available.

PROPOSITION N O .___

Authorization to Levy a Temporary One Percent Sales Tax 
Effective January  1, 1997, for » Period of 21 M onths Only, in 
Addition to the C urrent Four Percent Areawide Sales Tax, to be 
Used for Construction of a Police Station.

Shall the City and Borough of Juneau levy and collect a temporary one 
percent areawide sales tax on retail sales, services, and rentals within 
the city and borough, effective January 1, 1997, for a period of 21 
months only, in addition to the current four percent sales tax0

It is the intention of the Assembly that this sales tax be used only to 
fund the acquisition, construction, and equipping of a police station.

YES [ ]

NO [ ]

-2- Ord. 96-33



Section 6. Effective Date, (a) Sections 2 and 3 of this ordinance shall become 
effective if the proposition set forth in Section 5 is approved by the voters.

(b) Sections 4 and 5 of this ordinance authorizing the submission of the ballot 
proposition to the qualified voters of the city and borough, shall be effective thirty days 
after adoption.

Adopted this 23rd day of August, 1996.

Mayor

Attest:



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  

LEGISLATIVE AFFAIRS A G E N C Y  

S T A T E  O F  A L A S K A
130 Sew ard  Street, Suite 409 

Juneau ,  Alaska 99801-2105

M E M O R A N D U M February 25, 1997

SUBJECT:

TO:

Dedication of funds by a municipality (Work Order No. 20-LS0681)

Representative Gary Lee Davis 
Attn: Andy Peterson

FROM: Tamara Brandt Cook a r  
Director

You have asked whether a municipality may dedicate funds. There is no statute that 
prohibits a municipality from dedicating funds, although an initiative may not be used to 
propose an ordinance that would create a dedication. Article XI, sec. 7 of the state 
constitution does not allow an initiative to be used to dedicate revenues, and that prohibition 
has been applied to municipalities under AS 29.10.030(c) and AS 29.26.100.

It is unclear whether the constitutional prohibition against dedicated state funds contained 
in Art. IX, sec. 7 applies also to municipalities. Attorney general opinions have not been 
consistent on this point. I have found two opinions that conclude that Art. IX, sec. 7 applies 
only to state and not to municipal funds. (1960 Inf. Op. Att'y Gen.. December 5, Havelock: 
Att'y Gen. Op. No. 660-88-0525, July 29,1988, Odland) On the other hand, another opinion 
warns that receipts of a municipal liquor tax could not be dedicated to "costs created by 
abuse of alcohol" without violating Art. !X, sec. 7. (Memorandum to the Honorable Jay S. 
Hammond, Oct. 8. 1976, Peter) At this point the Alaska Supreme Court has noted that the 
issue exists and has declined to express an opinion on it. (Fairbanks v. Convention and 
Visitors Bureau. 818 P.2d 1153 (Alaska 1991) footnote 7)

TBC:glc 
97-121.glc



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  

LEGISLATIVE A F F AIRS A G E N C Y  

S T A T E  O F  A L A S K A
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M February 21, 1997

SUBJECT: Municipal taxation of alcohol - (SSHB 132)

TO: Representative Gary Davis 
Attn: Andy

FROM: Michael F. Ford &C 
Legislative Counsel

You have asked if the above referenced bill will have any effect on the existing ability of a 
damp or dry municipality to impose a sales and use tax on alcoholic beverages. As explained 
in this memo. 1 do not believe that SSHB 132 will change existing law as to this issue.

A damp or dry municipality has the ability to impose a sales and use tax on alcoholic 
beverages under AS 04.21.010(c)(4). This provision of law is unchanged under SSHB 132. 
As a practical matter, the ability to impose a sales and use tax would only seem of value in 
a damp municipality or one that prohibits sale under AS 04.11.491 (a)( 1), but not importation 
or possession of alcohol. In dry municipalities, or a place that prohibits sale and importation, 
or sale, importation and possession, there would be no legal activities to tax. Therefore the 
ability to impose a use tax would seem of questionable value in a dry community. 
Regardless of the value of the taxing authority granted under AS 04.21.010(c)(4), SSHB 132 
does not change this provision of law.

If you have further questions please contact me.

MFF:jdr 
97-113.jdr
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Section Section
80. Warehousing of alcoholic beverages 70 Enforcement
66. Posting of warning signs 80. Definitions

S ec . 04 .21 .010 . M u n ic ip a l  r e g u la t io n , (a) A municipality m ay adopt ordinances 
governing the im portation , barter, sale, and consumption of alcoholic beverages within 
the m unicipality and m ay ban possession o f alcoholic beverages under AS 0 4 .1 1 .491(ax5  
An ordinance adopted under this section may not be inconsistent w ith th is  title or 
regulations adopted under th is  title. In a municipality that haa adopted a local option 
under AS 04 .11 .491(aX l), (2), or (3), an  ordinance ia not inconaiatent w ith th is  title  if it 
limits

(1) the m onthly am ou n ts o f alcoholic beverages a person m ay im port into the 
municipality;

(2) the percent o f  alcohol by volum e that an alcoholic beverage m ay contain; a limit 
imposed under th is paragraph  may not be leas than 40 nor more than  76 percent alcohol 
by voluc.e; or

(3) the type o f alcoholic beverage container that may be possessed in  the m unicipality
(b) After the adoption o f a local option under AS 04.11.491(a), a m unicipality  may 

adopt an ordinance m ak in g  the sale, importation, or possession o f alcoholic beverages a 
m isdemeanor to the e x te n t  prohibited under the local option. The ordinance m ay not be 
inconsistent w ith th is  t it le  or the regulations adopted under th is title.

(c) A m unicipality m ay not impose taxes on alcoholic beverages except a
(1) property tax on alcoholic beverage inventories;
(2) sales tax on alcoholic beverage Bales if sales taxes are imposed on other sales within  

the municipality;
(3) sales tax on alcoholic beverage sales that was in effect before Ju ly  1, 1985; and
(4) sales and use tax  on alcoholic beverages if  the sale of alcoholic beverages w ithin the 

municipality has been prohibited under AS 0 4 .11.491(aXl), (4), or (5).
(d) At lea st 10 d ays before the date set for municipal action on an application for the 

issuance, renew al, relocation , or transfer of ownership of a proposed license, the 
m unicipality shall provide w ritten notice of the proposed action and the tim e and place 
for a hearing to a com m unity  council that

(1) is established by m unicipal charter or ordinance to advise the m unicipal governing 
body; and

(2) has jurisdiction over th e  area affected by the proposed action. (§ 4 ch 131 SLA
1980; am 5 20 ch 74 SLA  1985; am § 19 ch 93 SLA 1985; am § 9 ch 80 SLA 1986; am
§§ 11, 12 ch 156 SLA 1988; am  §{ 50 — 52 ch 101 SLA 1995)

Effect of amendments. — The 1995 amendment, ch. 156, SLA 1968 fHCS CSSB 371 (Jud) am Hi, tee
effective July 1, 1995, made lection reference subeli- 1968 Senate Journal 2939.
tutions in tubeectiona (a) and (c); in aubeectton (a), Opinions of attorney generaL — Anchorage M-.- 
added the last sentence in the introductory Language nidpal Code 10.50.030 and 10.50.035, which e«ur- 
and added paragraphs (1M3); and rewrote aubeection luhed guidelines for when the Assembly will exercise 
fb). its protest authority under AS 04.11.480, are DCs

Legislative history reports. — For sectional inconsistent with this title, are not in excess of the 
analyne of CS SSSB 239, the predecessor of FCCSSB municipality1! authority, and are not unreasonable 
239 (eh. 131, SLA 1980), see 1980 Senate Journal February 25,1986, Op. Att’y Gen.
Supplement No. 23. April 1, 1980. Ordinance regulating where licenses may be 1 oca tec

For Senate letter of intent relating to the amend- did oot exceed the borough's authority. October 22
mcnts to (a) and (c) of this section by sea. 11 and 12, 1991, Op. Att’y Gen.

NOTE8 TO  DECISIONS

Sales tax. — Paragraphs (cX2) and (cX3) of this tion imposed upon such other commodities tales
taction, when read together, bar • municipality from Lagos r. City k Borough of Sitka, 823 P.2d 641 (Alaska
taxing only the sale of alcoholic beverages and further 1991).
require that if sales Ux m  are imposed on other A Sitka ordinance which taxed the tales of alcohobc 
commodities, then the rate of taxation on the sale of beverages at a four percent higher rate than sales 
alcoholic beverages may not exceed the rate of taxa- made on other commodities within the city and bor-

_ A  S t a t u t e s
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ough of S itka violated th is section Lagoa v. City 4 
Borough of S itka . 823 P2d  M l (Alaska 1991).

Collatera l reference*. — 45 Am. Jux. 2d, Inton- respecting employment of women in places where
eating Liquors, § 27. in tones ting liquors are sold 46 ALR3d 369

48 C.J.S., Intoxicating Liquors, J 213 Validity of municipal regulation more restrictive
Provision as to tale of liquor to women as affecting than state regulation as to time for telling or serving

validity of regulatory statute 9 ALR2d 541 intoxicating liquor 51 ALR3d 1061
Validity and construction of measure prohibiting Validity, construction, and effect of statutes, ordi-

retail alcoholic beverage seller from furnishing free nances, or regulations prohibiting or regulating id-
food or drink 66 ALR2d 758. vertiiing of intoxicating bquors. 20 ALR4th 600

Validity and construction of statute or ordinance Validity and construction of statute or ordinance 
requiring or prohibiting posting or other publication making it offense to have possession of open or un-
of price by liquor dealer. 89 ALK2d 901. sealed alcoholic beverage in public place. 39 ALR4th

Validity and construction of statute or ordinance 668.

S e e .  0 4 .2 1 .0 1 5 . Private manufacture o f  alcoholic beverages. (a) Except aa pro­
vided in (b) of th is section, the provisions of this title  do not apply to the private 
m an u factu re o f  alcoholic beverages.

(b) T his section  does not apply to AS 04.16.050, 04.16.051, 04.16 .080; AS 04.21.010, 
04 .21 .020; a lcoholic  beverages m anufactured in a quantity that exceeds the lim it imposed 
on private m anufacture under federal law; or an area that has adopted a local option law 
under A S 0 4 .1 1 .491 . (§ 1 ch 88 SLA 1989; am § 53 ch 101 SLA 1995)

E ffect o f am endments. — The 1995 amendment, 
effective July 1. 1995, made a section reference sub­
stitution in subsection lb).

Sec. 04.21.020. Civil liability of persona providing alcoholic beverages. A 
person w ho provides alcoholic beverages to another person m ay not be held civilly liable 
for in ju ries resu ltin g  from the intoxication of that person unless the person who provides 
the alcoholic beverages holds a license authorued under AS 04 .11 .080  — 04.11.220, or is 
an agen t or em ployee of such a licensee and

(1) the alcoholic beverages are provided to a person under the age of 21 years in 
violation  o f A S  04.16.051, un less the licensee, agent, or em ployee secures in good faith 
from the person  a signed statem en t, liquor identification card, or driver's License meeting 
the req u irem en ts of AS 04.21.050(a) and (b), that indicates that the person is 21 y e a n  of 
age or older; or

(2) the alcoholic beverages are provided to a drunken person in violation of AS 
04 .16 .030 . (§ 5 ch 131 SLA 1980; am § 14 ch 109 SLA 1983)

Reviser'i notes. — In 1980, this section w m  for violations, see AS 04.16.150, for responsibility of 
rearranged for clarity. licensees, agents and employees, see AS 04 21.030.

C rocs reference*. — For responsibility of licensee

NOTES TO  DECISIONS

Ed ito r ’s notes. — Many of the cases cited in the in enacting this section was to limit vendor liability ui
notes below were decided under former AS 04 10.180 eases where the vendor has provided alcohol in 4
and 04.15 020. statutorily permissible manner. Williford v. L.J Carr

Constitutionality. — This section is not so com- Invi., Inc., 783 P.2d 235 (Alaska 1989). m
pletely lacking in rationality or legitimacy of purpose “Provide" alcohol. — A vendor may "provide
as to be unconstitutional Immunizing social hosts alcohol even unwittingly to third parties Williford »•
from liability caused by their guests’ conduct can L.J. Carr Invs.. Inc.. 783 P2d 235 (Alaska 1989'.
rationally be based on ■ view that it is an undesirable This section does not Immunize vendors who
interference with normal hospitality to require a violate AS 04.16.030, which prohibits certain coo-
social host to monitor guests' alcohol consumption, duct relating to drunken persons. Williford v LJ
Further, the primary actor responsible for harm Carr Invs,, Inc., 783 P.2d 235 (Alaska 1989).
caused by • drunken person is the drunken person. Proximate cause. — AS 04.16 030 and this sec®00
Chokwak v. Worley, 912 P2d 1248 (Alaska 1996). require for purposes of liability only that the

Leg isla tive Intent. — The intent of the legislature dant's intoxication, and not the particular sale o*
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Effect of unoodjnontA. — TKo 1895 unuadaeDt,
July 1. 1996. r»«rrot« «ub*ectior> (a)

NOTES TO  DECISIONS

Protoot uphold. —  City”* protest thst • proposed Former U w  coartruod. —  See In reA luk i Labor 
liquor store location w u  too close to a senior adteos Trad** Aas'n, 10 Alaska <72 (19<6); In re Wakefcld
bousing complex and was in an area which already 10 Alaska 599 (1945); In re Kaye, 11 Alaska 556
contained a high concentration of bars was not arbi- (1946); In re Martin'• Retail Liquor License No 1517.
trary, capnaoua. and unreasonable StolU v City of 15 Alaiki 225 (1954).
Fairbanks, 703 P2d 1166 (Alaska 1986).

Sec. 04.11.490. Prohibition of the sale of alcoholic beverages. [Repealed, § 69 ch 101 
SLA 1995.]

See. 04.11.481. Local option*, (a) If a majority of the persona voting on the question 
vote to approve the option, a municipality shall adopt a local option to prohibit

(1) the aale of alcoholic beverages;
(2) the sale of alcoholic beverages except by one or more of the following listed on the 

ballot:
(A) a restaurant or eating place licensee;
(B) a beverage dispensary licensee;
(C) a package store licensee; or
(D) a caterer holding a permit under AS 04.11.230 to sell alcoholic beverages at a site 

within the municipality who ie also licensed under a beverage dispensary license for 
premises outside of the municipality;

(3) the sale of alcoholic beverages except on premises operated by the municipality and 
under a type of licensed premises listed on the ballot, that may include one or more of the 
following:

(A) a restaurant or eating place license;
(B) a beverage dispensary license; or
(C) a package store license;
(4) the sale and importation of alcoholic beverages; or
(5) the aale, importation, and possession of alcoholic beverages.
(b) If a majority of the persons voting on the question vote to approve the option, an 

established village shall exercise a local option to prohibit
(1) the sale of alcoholic beverages;
(2) the sale of alcoholic beverages except by one or more of the following listed on the 

ballot:
(A) a restaurant or eating place licensee;
(B) a beverage dispensary licensee;
(C) a package store licensee; or
(D) a caterer holding a permit under AS 04.11.230 to sell alcoholic beverages at a rite 

within the established village who is also licensed under a beverage dispensary license for 
premises outside of the established village;

(3) the sale and importation of alcoholic beverages; or
(4) the sale, importation, and possession of alcoholic beverages.
(c) A ballot question to adopt a local option under this section must at least contain 

language substantially similar to: *811811 (name of municipality or village) adopt a local 
option to prohibit Gocal option under (a) or (b) of this section)? (yes or no).*

(d) The ballot for an election on the option set out in (aX2XA), (aX3XA), or (bX2XA) of 
this section must include a summary explanation of the authority to sell alcoholic 
beverages given to a restaurant or eating place under AS 04.11.100(a). Tbe ballot for an 
election on the option set out in (aX2XB) or (D), (aX3XB), or (bX2XB) or (D) of this section 
must include a statement that a beverage dispensary license is commonly known as a
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"bar" and a sum m ary explanation of the authority to aeU alcoholic b everages given to a 
beverage dispensary licensee under AS 04.11.090(a). T he ballot for an  election  on the 
option set out in (aX2XC), (aX3XC), or (bX2XC) of th is section  roust include a statem ent 
th a t a package store license is commonly known as e "liquor store* and a sum m ary  
explanation  of the authority to sell alcoholic beverages g iven  to a package store licensee  
under AS 04.11.150(a).

(e) If a m unicipality dissolves under AS 29.06.45(X&) or (b), a local option adopted by 
the m unicipality under (a) o f th is section shall continue in effect as the corresponding  
local option under (b) of this section for an established v illage  hav in g  the sam e perim eter 
as the previous boundaries o f the municipality. A licen se  for prem ises operated by the 
m unicipality  under AS 04.11.506 expires when the m unicipality  d isso lves.

(f) A m unicipality or established village that has adopted a local option  under (aX l).
(2), or (3) or (bX l) or (2) of th is  section may designate a s ite  for th e  d elivery o f alcoholic 
beverages to individuals in the area or a cite for a person to bring alcoholic beverages if 
th e  alcoholic beverages are imported into the area. T h is subsection does not apply to the 
delivery or im portation of

(1) one liter or less of distilled spirits, two liters or lesa o f wine, or one gallon or leso of 
m alt beverages; or

(2) alcoholic beverages to a prem ises licensed under (aX2) — (3) or (bX2) of th is section. 
(§ 21 ch 101 SLA 1995)

Croaa reference*. — For proviaion* relating to the option peutioo* on file on July 1, 1995, aee } 71. ch 
conunuaboo of local option* adopted under fcrmer AS 101, SLA 1995 in the Temporary and Special Art* 
04.11.490, 04.11 492 . 04.11.496, 04.11.493. *nd Effective date*. -  Section 79, ch. 101, S U  1995
04.11.500, tee I 70. ch.101, SLA 1995 in the Tkmpo- malei this section effective July 1, 1995 
riry and Special Acta; for provision* relating to local

Sec. 04.11.492. Community liquor license; complete prohibition on sales. [Repealed. 
§ 69 ch 101 SLA 1995.]

Sec. 04.11 .493 . C h a n g e  of local option, (a) If a m ajority o f persona voting on the 
question  vote to approve a different local option, a m unicipality  or estab lish ed  village 
sh a ll change a local option previously adopted under AS 04.11.491 to the differen: 
approved option.

(b) A ballot question to change a local option under th is section m u st at least, contain 
language substantially  sim ilar to: ‘Shall (name of m unicipality  or v illage) change the 
local option currently in effect, that prohibits (current local option under AS 04.11.491'.
and adopt in its place a local option to prohibit (proposed local option under AS
04.11.491)? (yes or no).’ (§ 22 ch 101 SLA 1995)

Effective date*. — Section 79, ch. 101, SLA 1995 
make* thu aectaoo effective July 1, 1995.

Sec. 04.11.496. Removal of local option, (a) If a majority of the persons voting on 
th e  question  vote to remove the option, a m unicipality or estab lish ed  village shall rem o v e  
a local option previously adopted under AS 04.11.491. The option ia repealed effective the 
first day of the month following certification o f the resu lts  o f the election .

(b) A ballot question to remove a local option under th is section m u st a t least coDtaic 
language substantially sim ilar to: ‘Shall (nam e of m unicipality  or v illage) remove the 
local option currently in effect, that prohibits (current local option under AS 04.11.491). 
so th a t there is no longer any local option in effect? (yea or no).*

(c) W hen issu ing a license in the area that has rem oved a local option, the board shah 
g ive  priority to an applicant who was formerly licen sed  and w hose license was not 
renew ed because of the results o f the previous local option election . However, so
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Article 4 . Borough Sales and Use Tax.
Section Section
650. S*Je« and uw  tax 680. Combining #aJ*i and uae tax with incorporiDoo
660. Notice of tales and use tax of a borough
670. Referendum, adoption, and modification

S e c . 29 .45 .650 . Galea a n d  u a e  ta x . (a) Except as provided in A S 04.21.010(c) and in
(f) and (h) of th is section, a borough m ay levy  and collect a sa les tax  on sa les, rents, snd 
on services provided in the borough. T he sa les tax may apply to any or all o f these 
sources. Exem ptions may be gran ted  by ordinance.

(b) A borough levying a sa le s  tax  m ay  a lso  by ordinance levy a u se  tax on the storage, 
use, or consum ption of tan g ib le  p erson a l property in the borough. T he use tax rate must 
equal the sa les tax rate and  th e  u se  ta x  sh a ll be levied only on buyers.

(c) A person who furnishes proof, in  th e  form required by the borough tax collector, that 
the person has paid a sa le j tax  on th e  source on which a use tax is  levied  by the borough 
iB required to pay the use tax  on ly  to th e  ex ten t of the difference betw een the am ount of 
the sales tax paid and the am ou n t o f  th e  u se tax levied by the borough. T his subsection  
applies to a sa les tax levied in any ta x in g  jurisdiction w hether inside or outside the state.

(d) If the assem bly charges in te r e st  on sa les taxes not paid w hen due, the rate of 
in terest may not exceed 15 p ercent a y ea r  on the delinquent taxes and shall be charged 
from the due date until paid in full. T h is  subsection applies to hom e rule and general law 
m unicipalities.

(e) A borough may provide for the creation , recording, and notice of a lien  on real or 
personal property to secure the p aym en t o f a sales and use tax, and the interest, 
penalties, and adm inistration  costa in  the even t of delinquency. W hen recorded, the sales 
tax lien has priority over all o ther lien s  except (It liens for property taxes and special 
assessm ents; (2) liens that w ere perfected  before the recording of the sa les tax lien for 
am ounts actually  advanced before th e  recording of the sales tax lien; (3) m echanics' and 
m aterialm en’s liens for w hich c la im s o f  lien  under AS 34.35.070 or notices o f right to lien 
under AS 34.35.064 have been recorded before the recording of th e  sales tax lien . This 
subsection applies to hom e rule and  gen era l law m unicipalities.

(f) A borough may not levy and co llect a sales tax on a purchase m ade w ith (1) food 
coupons, food stam ps, or other type o f  certificate issued under 7 U .S.C . 2011 — 2025 ?Food 
Stam p Act); or (2) food in stru m en ts , food vouchers, or other type of certificate issued 
under 42 U .S.C . 1786 (Special S u p p lem en ta l Food Program for Women, Infanta, and 
Children). This subsection ap p lies to hom e rule and general law m unicipalities.

(gi [Repealed, § 2 ch 159 SLA 1990.]
(h) A borough may not levy or co llect a sa les tax on sales, rents, and services, or a use 

tax on the storage, uae, or con su m p tion  o f personal property on th e  following activities:
(1) the sale, lease, rental, storage, consum ption, or distribution in th is sta te  o f  or the 

provision o f services relating to an orbital space facility, space propulsion system , or space 
vehicle, sa te llite , or station  o f an y  k in d  possessing  space flight capacity, including the 
com ponents o f them;

(2) the sa le, lease, rental, storage, consum ption, or use of tangib le personal property 
placed on or used aboard an orbital apace facility, space propulsion system , or space 
vehicle, sa te llite , or sta tion  o f an y  k in d , regardless of w hether the tangible personal 
property is returned to thio s ta te  for subsequent use, storage, or consum ption; an 
exem ption under this paragraph is not affected by the failure of a launch to occur, or the 
destruction o f a launch veh icle or a com ponent of a launch vehicle. (5 12 ch 74 SLA 1985; 
am §§ 3, 4 ch 38 SLA 1986; am § 1 ch 20 SLA 1987; am § 2 ch 30  SLA 1988; am §§ 1. 
2 ch 96 SLA 1989; am §§ 1, 2 ch 159 SLA  1990; am §§ 4, 5 ch 88 SLA 1991)
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NOTES  T O  DECI8ION8

A n n o ta to r '*  no te* . — The caaea cited in the note 
below were decided under former, amular proviaiona.

Evolutionary developm ent o f present lan­
guage of aubaection (a). — See Liberati v. Bristol 
Bay Borough, 584 P2d 1115 (Alaska 1978).

Subeeetion (a) o f this section permits a selec­
tive sales tax. Literati v. Bristol Bay Borough, 5C4 
P.2d 1115 (Alaska 1978).

This section states no lim its on what may be 
exempted. Liberati v. Bristol Bay Borough, 684 P.2d 
1115 (Alaska 1978).

And there la nothing Ln the statute which 
expressly requires a general tax. Liberati v. 
Bristol Bay Borough, 584 P.2d 1115 (Alaska 1978).

The term 'tales tax* carrie* no connotation of gen­
erality. Liberati v. Briatol Bay Borough, 584 P.2d 1115 
(Alaska 1978).

The d ty  o f H om er bed tax, based upon the actual

rental of a room, and imposed, computed and collected 
according to traditional sales tax methods, is a sales 
tax within the meaning of thia section. City of Homer 
v. Gang), 650 P.2d 396 (Alaska 19821.

A real p ro p e r ty  lien  ia beyond the scope of what 
may be *neceasahly or fairly implied in or incident to" 
the authority to collect a sales tax. Fairbanks N. Star 
Borough v. Howard, 608 P.2d 32 (Alaska 1980).

Succeaaor liab ility . — Subsection (e) of this sec­
tion does not provide for successor liability, unless 
done through a lien on the real and personal property 
of a ‘seller,* i.e. the business; municipalities' attem pt 
by ordinance to hold successor owners personally 
lishls for delinquent sales taxes would effectively 
eliminate paragreph (eX2) of thia section lien priority 
and * u ,  therefore, invalid. Kenai Pen im uli Borough 
v. Associated Grocers, 889 P.2d 604 (Alaska 1995).

C o lla te ra l re fe re n c e # . — 68 Am. Jur. 2d. Sales 
and Use Taxes, } 1 et eeq.

S e c . 29.45.660. N o t ic e  of s a le s  a n d  use tax. (a) If the borough lev ies and collects 
only a sa les tax and u se tax, the assem b ly  shall provide a notice su b stan tia lly  in the form 
set out in A S 29 .45 .020 . In providing notice under this subsection, the assem bly shall 
su bstitu te  for the m illage equivalency its  estim ate of the equivalent sa les tax rate for 
each o f the categories o f financial a ssistan ce  set out in AS 29.45 .020 . Notice shall be 
provided

(1) by p u b lish ing  in a new spaper o f general circulation in the borough a copy of the 
notice once each  w eek for a period o f three successive w eeks, with publication to occur not 
later than  45 days after the final adoption o f the borough’s budget; or

(2) if  there is no new spaper of general circulation in the borough, by posting a copy of 
the notice for at least 20 days in at lea st two public places in the borough, with posting  
to occur not la ter than  45 days after the final adoption o f the borough’s budget.

(b) C om pliance w ith the provisions o f th is section iB a prerequisite to receipt of 
m unicipal tax resource equalization assistan ce  under AS 29.60.010 — 29.60.080 and 
state aid for m iscellaneous m unicipal services under AS 29.60.100 —  29.60.180. The 
departm ent sh all w ithhold annual allocations under those sections until municipal 
officials dem onstrate th a t the requirem ents of this section have been m et. (§ 12 ch 74 
SLA 1985)

Sec. 29.45.670. Referendum, adoption, and modification. A new  sales and use 
tax or an increase in the rate of levy o f a sa les tax approved by ordinance does not take 
effect until ratified  by a majority o f  the voters at an election. (5 12 ch 74 SLA 1985)

Sec. 29.45.680. Combining sales and use tax with incorporation of a borough. 
A petition for incorporation of a borough m ay request th at a sales and u se  tax proposition 
be placed on the sam e ballot. The petition  m ust state the proposed tax rate. TTie petition  
m ay request th a t incorporation be dependent on the passage of the tax  proposition; if  so, 
the incorporation proposition fails if  the tax proposition fails. (5 1 ch 3 SLA 1989)

E d ito r ’* no te* . — Section 2, ch. 3. SLA 1989 L egisla tive h is to ry  re p o r t* . — For governor ! 
provide* th a t thi* section ia retroactive to Jan u a ry  1, tranamittal letter, aee 1989 Senate Journal 46.
1987.



A laska !§>tate Xegtfilature
Interim:
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Representative Gary L. Davis

SPONSOR STATEMENT

HB 132
“ An Act re la tin g  to m u n ic ip a l  tax a tio n  o f a lc o h o lic

b e v e r a g e s . ”

HB 132 rem oves the restric tions on m unicipalities related to the 
sales tax im posed on alcoholic beverages. Current s ta tu tes  are 
in te rp re ted  to allow  m unicipalities to im pose only the g enera l sales 
tax am ount on alcohol. This bill allows m unicipalities to im pose a 
sales tax which may be equal to, lower, or higher than the genera l 
sa les tax.

S tate laws are continually  passed  that have a direct financia l im pact 
on m unicipalities. M unicipalities are required by state law to care  for 
and pro tect public inebriates. C urrently , the State does not p ro v id e  
su ffic ien t funding for such activ ities. This is not a new ta x . HB 132 
m erely  allow s m unicipalities to tax alcohol according to the ir local 
a lcoho l related  costs.

T h is leg isla tion  will enable m unicipalities to address b u d g e tin g  
prob lem s created  through the consum ption  of alcoholic b ev erag es . HB 
132 will enable m unicipalities to address their local expenses. Such 
costly  services include public safety, care for inebriates, and alcoho l 
re la ted  social and health problem s.

Representing House District 8 
Soldotna. Sterling. Funny River, Cooper Landing. Hope. Moose Pass. Seward



gllasfka i§>tate le g is la tu re
Interim:
145 Main Street Loop #223 
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(907)283-7095 
(907)283-3075(fax)
(907) 262-7574 (hi

Session:
State Capitol 
Juneau. Alaska 99801 
(907)465-2693 
(fax)(907)465-3835

Representative Gary L. Davis

SE C T IO N A L  ANALYSIS O F HB 132 
A BILL FO R AN ACT EN TITLED

“An Act relating to a municipal taxation of alcoholic
b e v e r a g e s . ”

Section 1 AS 0 4 .2 1 .0 1 0 (c ) (2). Is an addition the current 
ex cep tio n s regu la ting  the m unicipalities ability  to tax alcohol. It 
s ta tes that m un icipalities w ill have the ability  to im pose a sales tax 
on alcohol that is equal to. higher, or low er than an existing sales tax. 
T h is  section  rem oves the existing requirem ent that a general sales 
tax be in place before a sales tax can be placed on alcohol.

Section 1 AS 04.21.010 (c) (3) Was a “g ran d fa th e r” clause that 
allow ed  m unicipalities that had an existing sales tax in effect prior to 
Ju ly  1. 1985 to tax alcohol. This section will be deleted, as this 
leg isla tion  will allow  all m unicipalities to place a sales tax on alcohol.

Section 2 AS 29.45.650 (a) This section sta tes that a borough 
m ay levy and co llec t taxes within the borough’s ju risd ic tio n  with 
three excep tions, AS 04.21.010 (c) and AS 29 .45 .650  (f) and (h).
S ince AS 04 .21 .010  (c) This bill no longer restric ts  m unicipalities 
ab ility  to place a sales tax on alcohol, the presence of AS 04.21.010
(c) will be deleted.

Representing House District 8 
Soldotna. Ster'inn Furwnv Riv^r rnnner I.andLne. Hone. Moose Pass, Seward



CITY/BOROUGH OF JUNEAU
ALASKA'S CAPITAL CITY

A

OFFICE OF THE MAYOR

March 20, 1997

The Honorable Joe Green, Chair 
House Judiciary Committee 
Alaska State Legislature 
Room 118, Capitol Building 
Juneau, Alaska 99811

On behalf of the City and Borough of Juneau Assembly, I am writing in support ITB132, which lifts 
restrictions on municipal taxation of alcoholic beverages. At the March 12 CBJ 
Assembly/Legislative Delegation meeting, consensus was reached in support of this bill. Even 
though the CBJ has a differential rate which predates the prohibition, CBJ supports the ability for 
all municipalities to determine at the local level the tax rates most appropriate to provide necessary 
services. In the case o f alcohol taxes, many municipalities would find added revenue from a tax on 
alcoholic products beneficial in dealing with the costs o f dealing with the result of alcohol 
consumption.

The CBJ Assembly will pass a resolution in support of HB132 at a special meeting on Monday, 
March 24, 1997. Please let me kno w if you need additional information. Thank you for your 
consideration of our letter of support.

Sincerely,

-
/ Dennis Egan 

/  Mayor

cc: CBJ Assembly
Clark Gruening

155 South Seward Street, Juneau, Alaska 99801



HB 132 - Removes Special Restrictions and 
Allows Local Voters to Decide on Alcohol Sales Tax

1. Under state statutes adopted years ago, a special exemption on alcohol sales was granted which

is time to remove the exemption and let local voters decide for their own community.

2. This is n o t  3  n e w  S t a t e  t a x .  It is an optional tool for municipalities to balance local tax burdens 
and provide critical public services.

3. Instead of creating a new municipal taxing power, HB 132 removes an inappropriate restriction on
an existing municipal tax.

4. Alcohol abuse is the number one health and public safety problem in Alaska. Alcohol sales should 
not receive a special exemption. Municipalities must be able to defray some of the costs they incur 
coping with alcohol-related problems.

5. With growing pressure on property taxpayers, local voters should be allowed to vote on whether or 
not to tax alcohol to pay a larger share of the costs directly related to alcohol use in their commu­
nity. Alcohol related costs to local taxpayers include:

prohibited local voters from establishing a higher level of sales tax on alcohol in their community. It

Unfunded state mandated police costs to transport public inebriates

Unfunded state mandated emergency medical services

Unfunded state mandated hospital emergency care costs

Police costs for alcohol related felonies and misdemeanors

Unfunded prosecutions

Unfunded direct treatment and rehabilitation of alcohol abusers

Increase in costs of youth and family services related to alcohol use, provided by 
schools and local governments

Unfunded local medical services and hospitalization

Unfunded repair of property damage to public facilities

Health insurance costs paid by local governments and school districts to treat 
alcohol and alcohol-related health problems.



H ospital & N ursing Home
ASSOCIATION

ALASKA STATE

February 14, 1997

Representative Gary Davis 
R o o m  513, Capitol Building 
Juneau, A k  99801-1182

Dear Representative Davis:

M e m b e r s  of the Alaska State Hospital &  Nursing H o m e  Association strongly support House 
Bill 132 “A n  Act relating to municipal taxation of alcoholic beverages.”

The challenge of caring for the public inebriate, along with the cost of providing that care is 
of serious concern to community hospital administrators throughout Alaska Attached is a 
"discussion paper” on this issue written by Ed Myers, former Administror of Kodiak Island 
Hospital. Ed is also a former chairman of the board of directors of A S H N H A .  His paper is about 
Kodiak but the problems apply to nearly every community in Alaska, if not all of them.

Stale statutes require that police protect public inebriates from harm by bringing them to the 
hospital for a medical screening required by slate law. The costs of those services to public inebriates 
go unpaid and, as with other costs that are shifted to communities in Alaska, property tax payers foot 
the bill. If this problem needs to be taken care of locally (and we believe it does) then the state 
should stop prohibiting the communities from rais'^g money to pay for it.

Under stale statutes adopted m a n y  years ago, alcohol is granted a special exemption intended 
lo prohibit local voters from voting on a special sales tax on alcohol sales in their community. House 
Bill 132 would provide a tool for municipalities to use lo pay for the costs of local police 
departments, hospitals and other impacts related to alcohol abuse.

burdens
This is not a new state tax. It is a needed optional tool for municipalities to balance local tax

Thank you tor introducing House Bill 132. A S H N H A  will be working bard this session to 
seek passage of this important legislation.

Sincerely,

Laraine L. Derr 
President/CEO
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Central Microfilm Services 
Dcpartemcnl of Education 
State of Alaska
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ALASKA STATE

H ospital & N ursing H ome
ASSOCIATION

February 14, 1997

Representative Gary Davis 
R o o m  513, Capitol Building 
Juneau, A k  99801-1182

Dear Representative Davis:

M e m b e r s  of the Alaska State Hospital &  Nursing H o m e  Association strongly support House 
Bill 132 “A n  Act relating to municipal taxation of alcoholic beverages."

T h e  challenge of caring for the public inebriate, along with the cost of providing that care is 
of serious concern to community hospital administrators throughout Alaska. Attached is a 
"discussion paper" on this issue written by Ed Myers, former Administror of Kodiak Island 
Hospital. Ed is also a former chairman of the board of directors of A S H N H A .  His paper is about 
Kodiak but the problems apply lo nearly every community in Alaska, if not all of them.

Slate statutes require that police protect public inebriates from harm by bringing them to the 
hospital for a medical screening required by state law. The costs of those services to public inebriates 
go unpaid and, as with other costs that are shifted to communities in Alaska, property tax payers foot 
The bill. If this problem needs to be taken care of locally (and w e  believe it does) then the state 
should stop prohibiting the communities from raising money to pay for it.

Under stale statutes adopted m a n y  years ago, alcohol is granted a special exemption intended 
lo prohibit local voters from voting on a special sales tax on alcohol sales in their community. House 
Bill 132 would provide a tool for municipalities to use to pay for the costs of local police 
departments, hospitals and other impacts related to alcohol abuse.

This is not a new state tax. It is a needed optional tool for municipalities to balance local tax 
burdens.

Th a n k  you for introducing House Bill 132. A S H N H A  will be working hard this session to 
seek passage of this important legislation.

Sincerely,

Laraine L. Derr
President / C E O

3 u p p o f +
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ALASKA STATE

H ospital & N ursing Home
ASSOCIATION

February 14, 1997

Representative Gary Davis 
R o o m  513, Capitol Building 
Juneau, A k  99801-1182

Dear Representative Davis:

M e m b e r s  of the Alaska Slate Hospital &  Nursing H o m e  Association strongly support House 
Bill 132 “A n  Act relating to municipal taxation of alcoholic beverages."

The challenge of caring for the public inebriate, along with the cost of providing that care is 
of serious concern to community hospital administrators throughout Alaska. Attached is a 
"discussion paper” on this issue written by Ed Myers, former Administror of Kodiak Island 
Hospital. Ed is also a former chairman of the board of directors of A S H N H A .  His paper is about 
Kodiak but the problems apply to nearly every community in Alaska, if not all of them.

State statutes require that police protect public inebriates from harm by bringing them to the 
hospital for a medical screening required by state law. The costs of those services to public inebriates 
go unpaid and, as with other costs that are shifted to communities in Alaska, properly tax payers foot 
the bill. If this problem needs to be taken care of locally (and w e  believe it does) then the state 
should slop prohibiting the communities from raising money to pay for it.

Under slate statutes adopted ma n y  years ago, alcohol is granted a special exemption intended 
to prohibit local voters from voting on a special sales tax on alcohol sales in their community. House 
Bill 132 would provide a tool for municipalities to use to pay for the costs of local police 
departments, hospitals and other impacts related to alcohol abuse.

This is not a new stale tax. It is a nero ■ J optional tool for municipalities lo balance local lax 
burdens.

T h a n k  you for introducing House Bill 132. A S H N H A  will be working hard this session to 
seek passage of this important legislation.

Sincerely,

President / C E O

S u p p o r t
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March 19. 1995

D IS C U S S IO N  PAPER  
H O SPITAL EXA M IN A TIO N  OF PUBLIC IN E B R IA T E S

By:

E d m o n  Myers, Administrator 

Kodiak Island Hospital / Care Center

Examination of public inebriates in the Emergency R o o m  at Kodiak Island Hospital and Care Center 

has been an ongoing problem for sexeral years, and to date, there has been no resolution to this

problem. The baste problem in Kodiak lies in the fact that the Police Department believes that 

under the current law. they are required to pick up and transport any public inebriate to the 

Hospital for examination prior to incarceration or other disposition. A n  often cited case is several 

years ago in Anchorage, where an individual died without being examined for other injuries.

The following facts and issues characterize the situation at Kodiak Island Hospital and Care Center

1. Police either bring public inebriates or call an ambulance to transport public inebriates to 

the Hospital for examination. The use of the public ambulance service has arisen because

of the legal issues for payment surrounding protective custody. K I H / C C  has sought legal

determination regarding responsibility for payment when police bring inebriates to the 

Hospital. The legal determination received was that the Police Department is acting in the

same capacity as a guardian of a minor in those cases, and therefore, would be responsible 

for payment. To circumvent this, the Police Department has resorted to calling an 

ambulance to bring public inebriates to the Hospital on the theory that the Hospital must

then take care of examining the inebriates, the same as any other patient arriving by

ambulance, and the protective custody issue is thereby avoided.

2. In other cases when the Police pick up inebriates and bring them to the Hospital, the Police 

usually release them "on their o w n  recognizance" at the Emergency R o o m  door and after

examination, rearrest them as they leave the Hospital. Again, the City has indicated this

then removes the protective custody issue, and does not have to pay for the examination of

the patient.

3. In those cases where prisoners are brought in from the jail, the Police again usually 

release prisoners on their o w n  recognizance and rearrest them after they are released

from the Hospital, requiring the Hospital to call them prior to release so they may await 

them at the door when they leave. This has occurred, even in the case of “dangerous"

patients, in which the Hospital is required to provide its o wn security to protect the staff

4. K I H / C C  has written off several hundred thousand dollars over the past few years in

providing care and treatment of patients brought to the Hospital as a result of inebriation

In most of these cases, treatment is not required, but merely an evaluation of whether there

is any medical condition which would prohibit incarceration or other disposition by the 

Police Department.

This is a serious financial problem to the Hospital, and I suspect it is in other communities, based

upon m y  discussion with other Hospitals. I have offered on several occasions to enter into a 

contract with the City for examinations providing “deep discounts". This is an area which I would 
like to see improved, as I believe it is unreasonable to expect Hospitals to provide examinations

which are not requested by the patient without reimbursement.
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Central Peninsula 
General Hospital

250 Hospital Place-Soldotna, Alaska 99669

(907) 262-4*504

A m«mt>eT o f lu th e r jn  Health Syiltrm

February 27. 1997

Representative Gary Davis 
Room 513. Capitol Building 
Juneau, AX 99801-1182

Dear Repn )avis:

Our Hospital Board and Administration strongly support House Bill 132 "An Act relating to municipal taxation
o f  alcoholic beverages."

The challenge of caring for the public inebriate, along with the cost of providing that care is of serious concern 
to community hospital administrators throughout Alaska. Alaska seems to have a higher than normal problem

Department than other patients due to the numerous complications associated with their problems.

State statutes require that police protect public inebriates from harm by bringing them to the hospital for a 
medical screening required by state law. The costs of those services to public inebriates go unpaid and. as with 
other costs that are shifted to communities in Alaska, property tax payers foot the bill. If this problem needs to 
be taken care of locally (and we believe it does) then the state should stop prohibiting the communities from 
raising money to pay for it.

Under state statutes adopted many years ago. alcohol is granted a special exemption intended to prohibit local 
voters from voting on a special sales tax on alcohol sales in their community. House Bill 132 would provide a 
tool for municipalities to use to pay for the costs of local police departments, hospitals and other impacts related 
to alcohol abuse.

This is not a new stale tax. It is a needed optional tool for municipalities to balance local tax burdens.

Thank you for introducing House Bill 132. Let us know how we can help in moving this important legislation

with alcohol/substance abuse related incidents and hospital Emergency Departments end up becoming involved 
with most o f  them. During the last seven months of 1996 we had 200 people seen in our Emergency 
Department with an alcohol substance abuse problem. These folks always take more time in the Emergency

forward.

Sincerely,

Rulon J. Barlow 
A d m in is tra to r



Alaska Native Health Board
4201 Tudor Centre D'.. Suite 105 Phone: (907) 562-<6006
Anchorage, Alaska 99508 FAX: (907) 563-2001

February 2 1 .1 9 9 7

Representative Gary Davis 
Alaska Legislature 
State Capitol 
Juneau, AK 99801

Dear Representative Davis:

i am writing to let you know how much we appreciated the chance to meet with you in 
Juneau this week and hear of your commitment to provide communities with another tool 
to reduce alcohol abuse.

I want to let you know that the Alaska Native Health Board voted to support HB 132. At the 
same time. 1 also want to take this opportunity to ask again for your support of HB 1, the 
tobacco tax increase, which will be heard In House Finance Committee next week.

You mentioned that you think local governments should have the opportunity to levy 
alcohol and tobacco taxes. We agree, but we don't think this should preclude the state 
irom doing so as well. If the Alaska Legislature acts this year to pass a major tobacco tax 
increase, every community in the state will benefit and thousands of lives will ultimately 
be saved.

Representative Davis, we feel that your support of the tobacco tax legislation is as critical 
as our mutual goal to reduce alcohol abuse. The tobacco industry is making an all-out 
effort to stop the tax, and we are counting on you not to let this happen. From our conversa­
tion, 1 believe you do care about the health and well-being of all Alaskans. We look 
forward to working with you to address the two biggest health problems in our state— 
tobacco and alcohol abuse.

( would welcome the chance to discuss this with you further.

Sincere ly ,

Anne M. Walker 
Executive Director
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III. TITLE 47 REIMBURSEMENT FOR 
HEALTH CARE FACILITIES

Alaska Native health organizations that operate hospitals and health 
centers throughout rural Alaska have been inappropriately bearing a heavy 
financial burden for sen/ices provided to intoxicated persons.

Title 47 of Alaska State Statutes provides financial support to local 
governments for public safety services provided to intoxicated and incapacitated 
individuals. Under certain circumstances such individuals are referred to local 
health care facilities for medical screening prior to being released, returned to 
police custody, or transferred to treatment facilities.

Even though local protocols may be developed to limit the number of such 
referrals, as many as one-third of the individuals entering the public safety 
system in some areas are screened by medical professionals at a significant cost 
in terms of time and resources.

The problem faced by the Alaska Native Health Board's member 
organizations throughout rural Alaska is that their hospitals and health centers 
are not reimbursed for these services. Very few of these individuals have 
Medicaid coverage or other private insurance. Local city governments have 
disclaimed responsibility for payment for these services, and have made 
provisions in some locations to release those in custody at the hospital door and 
then re-arrest upon discharge to avoid liability.

Kanakanak Hospital in Dillingham estimates that the uncompensated care 
provided for such individuals is valued at least 5100,000 per year. Other 
hospitals are reporting similar losses.

It is our understanding that this problem is significant for other hospitals 
outside of the Alaska Native health care system as well. The Alaska State 
Hospitals and Nursing Homes Association has raised this as a legislative 
concern as well, recommending that state law concerning municipal taxation of 
alcoholic beverages be revised to generate a revenue stream.

The Alaska Native Health Board urges the Alaska State Legislature to 
recognize the financial hardship being faced by small rural hospitals due to 
the demands o f medical screening for intoxicated persons, to work with the 
Department o f Health and Social Services and local governments to 
develop a strategy to address these concerns, and to ensure that sufficient 
financial support is provided to meet governmental obligations to provide 
these cervices.



217 S econd  Street. Suite 200 •  Juneau. Alaska 99801 ■ Tel (907)586-1325. Fax (907)4*3-5480

March 4, 1997

Representative Gary Davis 
Alaska State Capitol 
Juneau, AK 99801-1182

Dear Representative Davis,

Thank you for introducing House Bill 132. This is a top legislative priority of the 
A laska Municipal League and the Alaska Conference of Mayors.

As pressure increases on local sales and property taxes, municipalities must have more 
tools to make sure that local taxes are fair and do not hinder the growth of the local 
economy. It is important to note that this bill does not create a new state tax. HB 132 
creates an optional revenue tool for municipalities by removing a state restriction on 
an  existing local tax.

The costs to taxpayers related to the use of alcohol are stunning. A significant portion of 
alcohol costs are for the unfunded state mandate to treat public inebriates. Other 
local costs related to alcohol use include police services, hospital services, emergency 
medical services, repair of property damage, fire services, health insurance premiums, 
youth and family services, school services, etc. The voters of a community should be 
free to decide if they wish to re-allocatc the tax burden, or improve local services, 
through  an increase in sales or use taxes on alcohol.

A laska can no longer afford to prohibit local voters from deciding on an 
appropriate level of alcohol sales and use taxes for their community. If there is any 
additional information we can provide, we will be happy to do so.

Executive Director

cc: A M L  Board of Directors and Legislative Committee

Alaska Conference of Mayors

C:lcgcomm:297HBI32clcohol

M em ber of th e  N atio n al L eag u e  of Cities an d  the National Association o f Counties



Suppo r t  # 6  1 3 2
Remove Special Restriclipris arid 

; 'Allow Local Voters to Decide^oh Alcohol Sales Tax •

Here's why. . .
1. Under state statutes adopted years ago, a special exemption on alcohol sales was granted 

which prohibited local voters from establishing a higher level of sales tax on alcohol in 
their community. It is time to remove the exemption and let local voters decide for their 
own community.

2. This is not a new State tax. It is an optional tool for municipalities to balance local 
tax burdens and provide critical public services.

3 . Instead of creating a new municipal taxing power, HB 132 removes an inappropriate 
restriction on an existing municipal tax.

4 . Alcohol abuse is the number one health and public safety problem in Alaska. Alcohol 
sales should not receive a special exemption. Municipalities must be able to defray some 
of the costs they incur coping with alcohol-related problems.

5 . With growing pressure on property taxpayers, local voters should be allowed to vote on 
whether or not to tax alcohol to pay a larger share of the costs directly related to alcohol 
use in their community. Alcohol related costs to local taxpayers include:

Unfunded state mandated police costs to transport public inebriates 

Unfunded state mandated emergency medical services 

Unfunded state mandated hospital emergency care costs 

Police costs for alcohol related felonies and misdemeanors 

Unfunded prosecutions

Unfunded direct treatment and rehabilitation of alcohol abusers

Increase in costs of youth and family services related to alcohol use, 
provided by schools and local governments

Unfunded local medical services and hospitalization

• #  Unfunded repair of property damage to public facilities

Health insurance costs paid by local governments and school districts to 
treat alcohol and alcohol-related health problems.

For more information, call the Alaska Municipal League at 586-1325.



llti\hi) Ctinjcn'iuc oj tlupin

A la s k a  M u n ic ip a l  L e a g u e  &
A la s k a  C o n fe re n c e  o f  M a y o rs

1997 Legislative Platform
A pproval of the "Safe C om m unities" bill and m aintain  current fu n d in g  for m unicipal 
rev en u e  sharing  to avoid further state generated local property tax increases. The "four 
legs" of the Safe Com m unities bill are:

• Directs the funds to be used primarily for public safety and  health  services
• Establishes a m in im um  sharing of $40,000 for small municipalities
• Removes the "hold harm less" to allow equal treatment to all municipalities
• Distributes m unicipal funds on Ju ly  31 each year

2. P rov ide  for the long term  construction, operation, and maintenance of sta te  and m unici­
pal airports, roads, and  harbors, including revenue sharing program s for maintenance. 
Bring state harbors up to an adequate maintenance level through a statew ide bond issue, 
or o th er funds, to prepare them  for possible negotiated transfer to m unicipalities.

3. A pproval of a Long Range Financial Plan that prohibits unfunded m andates and unfunded 
service responsibilities, adequately funds schools and maintenance of public infrastruc­
ture , reasonably reduces state expenses, protects the Permanent Fund, and  phases in new 
tax revenue sources.

4. Actively encourage the construction of a natural gas pipeline with an em phasis on jobs for 
A laskans.

5. Restore funding for M unicipal Capital M atching Grant Program to $20 m illion because 
local communities can m ost efficiently determ ine and meet local capital needs.

6. C reate  a perm anent State/Local G overnm ent Partnership Council to negotiate m ethods 
to m o st efficiently provide public services at the lowest possible cost to taxpayers.

7. P rov ide long term funding of public safety and health services through the e q u i t a b le  
s h a r i n g  o f in c re a s e d  s t a t e w id e  a lc o h o l  a n d  tobacco taxes, and rem oving the 
cu rren t prohibition against m unicipalities voting for local spec ia l  ta x e s  o n  th e  sa le  
o r  u s e  o f  a lcohol.

8. R educe the state un funded  m andate  for the Senior Citizen Property Tax exemption.

9. A dequately fund a program  to construct efficient sanitation systems th roughout Alaska.

10. G ive communities m ore tools to reduce youth crime by lim iting confidentia lity  of youth 
crim e information to protect the com m unity, allow municipalities the option  of assuming 
g rea te r  jurisdiction over juven ile  justice, and lim it liability for p ro v id in g  recreational 
op p o rtu n ities  for youth , such as skateboard parks.
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COMMITTEE:
H O U S E  J U D I C I A R Y

DATE: A p r i l  11, 1997 - F r i d a y

Subject of meeting:
HB 132 - M u n i c i p a l  T a x  o f  A l c o h o l

Official fhuineas
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COMMITTEE:
HBtrsr: JUDICIA3T

Subject of meeting:
l$B'-132' - ■ Municipal Tax of A T c o h 6 T“

DATE: April 4, 1997 - Wednesday

Official Buaineaa
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04/11/97 L E G I S LATIVE TELECONFERENCE NETWORK SYSTEM LTN1150

13:12:48 P ARTICIPANT LIS T  (ALL PARTICIPANTS)

T C N :70591 S CHEDULED F O R : 04/11/97 13:00 TO 16:00 

PUBLIC HEARING
I
4

L O C A T I O N :ANCHORAGE 

.(TAMES POSEY, A

HB 132

JAMES

DON

HOUSE JUDICIARY
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GRASSE
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F O R :ANC

TESTIFY

TESTIFY

04/11/97 L E G I S LATIVE TELECONFERENCE NETWORK SYSTEM

13:33:41 PARTICIPANT L I S T  (ALL PARTICIPANTS)

TCN:70591 SCHEDULED F O R : 04/11/97 13:00 TO 16:00 

PUBLIC HEARING HOUSE JUDIC.IARY
/
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/  u

V j t W w - -  C -

LTN1150 
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TESTIFY
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MESSAGE FROM: L I O C J E N  IN A N C H O R A G E

RE TCN: 70591 SCHEDULED F O R : 04/11/97 13:00 TO 16:00

LTN1120

JNU

SPONSOR: HOUSE J U DICIARY

MESSAGE TEXT: PAT POLAND IS ON F OR HB 132

PURPOSE: PUBLIC HEARING
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FISCAL NOTE
STATE O F  A L A S K A

1997 LEGISLATIVE SESSION

BILL NO. HB 150

Revision Date: Department Affected: Administration
Title: "An Act giving notice of and approving a lease purchase BRU;,(general S g Q jgaa,
agreement .for an addition to the Spring Creek Correctional Center Componentleasinq 
Sponsor: Representative Davis 
Requestor.̂  h ) .11 m _________

E XPENDITURES/REVENUES:

C O M P O N E N T  SERIAL NO. 81

(Thousands of Dollars)

O P E R A T I N G  E X P E N D I T U R E S FY 98 FY 99 F Y 0 0 FY 01 FY 02 FY 03

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

GRANTS, CLAIMS

M I S C E L L A N E O U S

0.0 0.0 0.0 0.0 0.0 0.0

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL E X P E N D I T U R E S

C H A N G E  IN R E V E N U E S  ( ) 0.0 0.0 0.0 0.0 0.0 0.0

F U N D  S O U R C E :  (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F

1005 GF/Program Receipts 

1037 GF/Mental Health 

O T H E R  * CIP receipts

0.0 0.0 0.0 0.0 0.0 0.0

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 97) cost: $ 0 

POSITIONS:

Prepared by: 
Division:

Dugan Petty. Director
General Services

Approved by Commissioner: Mark Bover r .
Agency: Department ol Administration

Phone:
Date:

465-2250

Date: 2 / < S 8 h l

R e v  01/97
FN  HB 150.doc

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
For further distribution information, call the G o ve rn o r 's  Leg isla tive O ffice

Page 1 o f  1_



HOUSE COMMITTEE REPORT

Date Referred to Committee: February 19, 1997
(7)

FURTHER REFERRALS: Finance

Date of Committee Action:. ? / / ? / ?  ?•

The JUDICIARY Committee considered: 

HOUSE BILL NO. 150 '

HB 150

LEASE-PURCHASE SPRING CREEK CORRECTIONAL

“An Act giving notice of and approving a lease-purchase agreement with the City of Seward for the construction and 
operation of an addition to the Spring Creek Correctional Center, and setting conditions and limitations on the facility's 
construction and operation.”

recommends it be replaced [ ] the same title
with the following committee substitute________________   [ ] a new title

[ ] additional referral to _______________________ Committee
f j attached amendments)

AD O P TS : Letter of Intent

ATTACHES N EW  FISCAL NOTE(s): (D ep0 APPROVES PREVIOUS:

L£] fiscal note(s) ,________  [ ] fiscal note(s) _____________________________

[ /J  zero fiscal note(s) A d - W / h /  [ ] zero fiscal note(s)



FISCAL NOTE

Revision D a t e : __________________________________________________
Title: "An Act giving notice of and approving a lease
purchase  ag reem ent with the  City of Sew ard  for cons truc tion  and . . ."
Sponsor: Representative Davis_____________________________
Requester: House Judiciary__________________________________

Expenditures/Revenues

STATE O F  A L A S K A
1997 LEGISLATIVE SESSION

BILL NO. HB 150

Dept. Affected:
'BRU: ___
Component:

Corrections
All
All

COMPONENT SERIAL NO. 

(Thousands of Dollars)

# 0 6 9 4

OPERATING EXPENDITURES FY 98 FY 9 9 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES 1 7 6 .5 4 7 9 .3 2 ,9 1 1 .7 2 ,9 1 1 .7 2 ,9 1 1 .7 2 ,9 1 1 .7
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS 2 0 .0 2 0 .0 4 ,5 7 1 .8 4 ,5 7 1 .8 4 ,5 7 1 .8 4 ,5 7 1 .8
TOTAL OPERATING 1 9 6 .5 4 9 9 . 3 7 ,4 8 3 .5 7 ,4 8 3 .5 7 ,4 8 3 .5 7 ,4 8 3 .5

I CAPITAL EXPENDITURES i |

CHANGE IN REVENUES ( ) . _ __________ I.....  '

FUND SOURCE (Thousands of Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF 196 .5 4 9 9 .3 7 ,4 8 3 .5 7 ,4 8 3 .5 7 ,4 8 3 .5 7 ,4 8 3 .5
1 0 0 5  GF/Program Receipts
1 0 3 7  GF/Mental Health
Other
TOTAL 1 9 6 .5 4 9 9 . 3 7 ,4 8 3 .5 7 ,4 8 3 .5 7 ,4 8 3 .5 7 ,4 8 3 .5

Estim ate of any current year (FY97) cos t: 5 0 .0

POSITIONS
FULL-TIME 3 4 7 4 4 4 4 4 4 4 4
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separa te  page  if necessary)

Please s e e  a t t a c h e d  e x p la n a t io n .

Prepared by:
Division:

Bruce Richards
Com m issioner 's  Office AV . — .

Approved by C om missioner: 
Agency: _________

Margaret M. Pugh

Phone:
Date:

Date:

4 6 5 - 3 3 0 7
3 /1 1 /9 7

3 /1 1 /9 7
D epartm ent of Corrections

P R EP A R ER  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
For further distribution information, call the Governor 's  Legislative O ffice

(Rev 1 1/951 97fisno.xls/DBR 1 of 2



Fiscal Note/DOC 
Mouse Bill 150 
March 11, 1997 
Page 2 o f 2

Assumptions

It will be necessary for the Department of Corrections (DOC), as well as the Department of 
Transportation and Public Facilities, to be involved in the planning and oversight of this project 
throughout its construction phase, which will take two years. DOC estimates it will need three new 
positions to perform the necessary functions associated with this expansion project.

Criminal Justice Planner (73.7) This position will be responsible for prisoner movement, 
programming, staffing and operational start-up. This will be a full-time position through project 
completion.

Facilities Manager I (68.7) The manager will serve as DOC’s first line of oversight for facility design 
and construction. The position will continue through final acceptance of the facility.

Administrative Clerk I (34.1) This position is required throughout the project to complete research, 
maintain files and records, and provide support to the Criminal Justice Planner and the Facilities 
Manager.

$20.0 annually is included in the fiscal note to pay for office space, equipment, supplies, travel, etc. for 
the three positions noted above.

Actual operation of the expansion would begin in FY00, with staff hiring and training to begin in late 
FY99. This cost is estimated to be $302,800. This figure includes training and salary costs. Staffing of 
the new facility would require forty-four additional security and administrative support staff.

Operating Costs

Assuming that the facility can be constructed in two years, operational costs would be incurred 
beginning in FY 00. Assuming that the prisoners in the facility would be classified close/maximum 
custody, and assuming that the facility housed 250 prisoners, the DOC would need to hire forty-four 
additional security and support staff at a cost of $2.911,700 per year. Non personnel institution costs 
which include supplies, food, clothing etc. would cost an additional $2,012,400 per year. Indirect costs 
which include Inmate Programs. Inmate Health Care, Admin, Institution, etc. would cost and additional 
$2,559,400 per year. This is a total operating cost of $7.5 million per year.

44 security and support staff = $2,911.7

Non-personnel institution costs = $2,012.4

Ir.uirect costs (Inmate Programs. Inmate Health Care, etc) -  $2,559,4

Total Operating Costs = $7,483.5



STATE OF ALASKA
1997 LEGISLATIVE SESSION

FISCAL NOTE BILL NO: HB 150

Revision Data: 
Title: Lease-Purchase Spring Creak Correction!!

Dept. A ffected: 
_8RU:
Component:

Revenue
Revenue Operations
Treasury

Representative Davis
Requestor: (H) JUO COMPONENT SERIAL NO. 121

Expenditures/Revenues: (Thousands o f Dollars)
OPERATING EXPENDITURES FY , d FY 99 FYOO FY 01 FY 0 2 FY 0 3
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS - LEASE PAYMENTS 2 ,5 7 7 .2 2 ,5 7 5 .1 2 ,5 7 7 .2 2 ,5 7 7 .9 2 ,5 7 5 .2
TOTAL OPERATING 0 .0 2 ,5 7 7 .2 2 ,5 7 6 .1 2 ,5 7 7 .2 2 .5 7 7 .9 2 ,5 7 5 .2

CAPITAL EXPENDITURES ___________L_______ i

| CHANGE IN REVENUES ( ) I

FUND SOURCE (Thousands o f Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF 0 .0 2 ,5 7 7 .2 2 ,5 7 5 .1 2 ,5 7 7 .2 2 ,5 7 7 .9 2 .5 7 5 .2
1 00 5  GF/Program Receipts
1 0 3 7  GF/Mental Health
Other
TOTAL 0 .0 2 .5 7 7 .2 2 .5 7 5 .1 2 ,5 7 7 .2 2 ,5 7 7 .9 2 ,5 7 5 .2  .

Estimate o f eny current year (F Y 97 ) cost $ 0 .0

POSITIONS:
FULL-TIME !
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page If necessary)

The bill authorizes a lease-purchase agreement with the City of Seward for up to $25.0 million for expansion of the Spring 

Creek Correctional Facilty.

Assuming a project cost of $25.0 million, current interest rates plus 75 bp (3/4% per annum), approximately equal annual 

payments of principal and interest and a fifteen year lease term, the projected lease payments are approximately $2 .6  
million per year or $38.7 million over the lease term. See attached debt service schedule.

(The Department of Revenue's analysis continues on the attached page.)

 ̂ ) 7 / /
f• spared by:
Division:
Approved by Commissioner: 
Agency:

Forrest Browno
Treasury
Ross Kinney, Deputy Commissioner
Revenue 1

Phone: 4 8 5 -3 7 5 0
Date: March 3 , 1 997
Data: March 3, 1 9 9 7

PREPARER TO  PROVIDE ALL D ISTRIBUTION COPIES TO G O VER NO R ’S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office

Page 1 of 3



Fiscal Note Analysis HB 150 
Lease-Purchase Spring Creek Correctional 
March 3, 1997 
Page 2 o f 3

The Department of Revenue recommends several changes to the proposed bill to facilitate 
the proposed lease-purchase financing at minimum cost to the State. Essentially these 
changes are:

1. To clarify that the state bond committee will coordinate the financing.
2. To eliminate the requirement that the City of Seward be the lessor and nominal issuer 

of the financing, to maintain flexibility if a more cost-effective financing structure can 
be used.

3. To recognize that approximately $31.0 million of existing Spring Creek Correctional 
Facility lease-purchase financing is currently outstanding and may need to be 
restructured or refinanced to accommodate the proposed $25.0 million expansion at 
minimum interest cost to the State.

4. To clarify that both the correctional facility and the land will be owned by the State at 
the end of the term of the lease agreement.

The recommended language changes to the bill to accomplish the above are:

Line 1-2. page 1: eliminate “with the City of Seward”.

Line 8. pane 1: after “correctional facilities,” add “the state bond committee is authorized 
to arrange for the issuance of certificates of participation for and”.

Line 9-10. page 1: after “lease-purchase agreement” eliminate “with the City of Seward 
under AS 33.30.03”.

Line 12. page 1: after “commissioner of corrections.” add “Additionally the state bond 
committee is authorized to arrange for the refinancing of approximately $31.0 million of 
outstanding lease-purchase financing on such terms and conditions as are reasonably 
required to accomplish this Spring Creek Corrections expansion project.”

Line 2. pane 2: after “(2) the” add “additional" .

Line 3. pane 2: after “the anticipated” add “additional”.

Line 3-4. page 2: eiimir. to be paid by the Department of Corrections”.

Line 6. pane 2: after “correctional facility” add “and all real estate appurtenant to the 
correctional facility;”.



D a te d : V im
D e liv e re d : V i m

Sizing Debt Services Schedule 
Spring Creek Correctional - Ex 

CURRENT RATES +7Sbp

3 o - F  3

Yr
Fiscal Coupon Zer Coupon Maturing 
M YY Data Cpn Rato Principa l

Period ic
Interest

Q roaaSem P
A nn lD b tSvc

CapHaltzed
Interest

Debt Svc R sv  CrrtgncyFnd Net Semi- Net Fiscal 
Int 4  Prin tnt & P rln  A nn lD b tSvc  DbtSvc

2 99 8/1/98 728,597.50 728,597.50 728,597.50
8 99 2/1/99 N 4.650 1,120,000.00 728,597.50 1,848.597.50 1,848,597.50 2,577,195.CX

1 2 0 8/1/99 702,557.50 702,557.50 702,557.50
8 0 2/1/00 N 4.950 1,170,000.00 702,557.50 1,872,557.50 1.872,557.50 2,575,115.0C

2 2 1 8/1/00 673,600.00 673.600.00 673,600.00
8 1 2/1/01 N 5.150 1,230,000.00 673,600.00 1,903,600.00 1,903,600.00 2,577,200.0C

3 2 2 8/1/01 641,927.50 641,927.50 641,927.50
8 2 2/1/02 N 5.300 1,295,000.00 641,927.50 1,936,927.50 1,936,927.50 2,578,855.0C

4 2 3 8/1/02 607,610.00 607,610.00 607,610.00
8 3 2/1/03 N 5.450 1,360,000.00 607,610.00 1,967,610.00 1,967,610.00 2.575Z20.0C

S 2 4 8/1/03 570.550.00 570,550.00 570,550.00
8 4 2/1/04 N 5.600 1,435,000.00 570,550.00 2,005,550.00 2,005,550.00 2,576,1C0.0C

6 2 5 8/1/04 530,370.00 530,370.00 530,370.00
8 5 2/1/05 N 5.700 1,515,000.00 530.370.00 2.045,370.00 2.045,370.00 2,575,740.0<

7 2 6 8/1/05 487.192.50 487,192.50 487,192.50
8 6 2/1/06 N 5.800 1,605,000.00 487,192.50 2,092,192.50 2,092,192.50 2,579,385.0C

8 2 7 e ' i /06 440,647.50 440,647.50 440,647.50
8 7 2/1/07 N 5.900 1,695,000.00 440,647.50 2,135.647.50 2,135,647.50 2.576.295.0C

9 2 8 8/1/07 390,645.00 390,645.00 390,645.00
8 8 2/1/08 N 6.000 1,795.000.00 390,645.00 2,185,645.00 2,185,645.00 2.576.290.0C

10 2 9 8/1/08 336,795.00 336,795.00 336,795.00
8 9 2/1/09 N 6.100 1.905,000.00 336,795.00 2.241.795.00 2,241,795.00 2,578,5S0.(X

11 2 10 8/1/09 278,692.50 270.692.50 278,692.50

8 10 2/1/10 N 6.200 2,020,000.00 278,692.50 2.298,692.50 2,298,692.50 2,577,385.(X

12 2 11 S/1/10 216,072 50 216.072.50 216,072.50
8 11 2/1/11 N 6.200 2.145,000.00 216,072.50 2.361,072.50 2,361,072.50 2,577,145.0C

13 2 12 8/1/11 149.577.50 149,577.50 149,577.50

8 12 2/1/12 N 6.300 2,285,000.00 149,577.50 2.434,577.50 2,434,577.50 2,584,155.0C
14 2 13 8/1/12 77,600.00 77,600.00 77,600.00

8 13 2/1/13 N 6.400 2,425,000.00 77,600.00 2,502,600.00 2,502,600.00 2,580,200.0C
25,000.000 .00 I  13,004.870 .00 I  38,604,870.00 38,004,87000 I 38,0688700

True Interest Cost (TIC).................................................. 6,1411183
Net Interest Cost (NIC).................................................... 5,1393805
Arbitrage Yield Limit (AYL)..........................................p.0192042
Arbitrage Net Interest Cost (ANIC)......................... 6.0508203

Prepared bv: FORREST BROWNE. DOR - TRE/tSUI 
Prepared on: 3/3/97 10:53 8 05 Rpt 14
Record ID: SCDOC-1998-K .MUNIDB



FISCAL NOTE

Revision D a t e : _____________________________________________
Title: "An Act giving notice of and approving a lease
purchase agreement with the City of Seward for construction and..."
Sponsor: Representative_Davis__________________________
Requester: House Judiciary______________________________

Expenditures/Revenues

STATE O F  A L A S K A
1997 LEGISLATIVE SESSION

BELL NO. HB 150

Dept. Affected:
'BRU: __
Component:

Corrections
All
All

C O M P O N E N T  SERIAL NO. 

(Thousands of Dollars)

# 0 6 9 4

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
C O N T R A C T U A L
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

176.5 479.3 2,911.7 2,911.7 2,911.7 2,911.7

20 .0 20 .0 4,571.8 4,571.8 4,571.8 4,571.8
TOTAL OPERATING 196.5 499.3 7,483.5 7,483.5 7,483.5 7,483.5

CAPITAL EXPENDITURES | I I I I I
ICHANGE IN REVENUES ( ) | I I
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other

196.5 499.3 7,483.5 7,483.5 7,483.5 7,483.5

TOTAL 196.5 499.3 7,483.5 7,483.5 7,483.5 7,483.5

Estimate of any current year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME 3 47 44 44 44 44

PART-TIME
T E M P O R A R Y

ANALYSIS: (Attach a separate page if necessary)

Please see attached explanation.

Prepared by: Bruce Richards_______________________  _   Phone: 465-3307
Division: Commissioner's Office M L L n — . Date: 3/11/97

Approved by C o m missioner:___________________________Margaret M. Pugh________  Date: 3/11/97
Agency:  Department of Corrections_____

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R 'S  L E G IS L A T IV E  O F F IC E
For further distribution information, call the G o verno r 's  Legislative O ffice
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Assumptions

It will be necessary for the Department of Corrections (DOC), as well as the Department of 
Transportation and Public Facilities, to be involved in the planning and oversight o f this project 
throughout its construction phase, which will take two years. DOC estimates it will need three new 
positions to perform the necessary functions associated with this expansion project.

Crim inal Justice Planner (73.7) This position will be responsible for prisoner movement, 
programmir~. staffing and operational start-up. This will be a full-time position through project 
completion.

Facilities M anager I (68.7) The manager will serve as DOC’s first line of oversight for facility design 
and construction. The position will continue through final acceptance of the facility.

Administrative Clerk I (34.1) This position is required throughout the project to complete research, 
maintain files and records, and provide support to the Criminal Justice Planner and the Facilities 
Manager.

$20.0 annually is included in the fiscal note to pay for office space, equipment, supplies, travel, etc. for 
the three positions noted above.

Actual operation of the expansion would begin in FY00, with staff hiring and training to begin in late 
FY99. This cost is estimated to be $302,800. This figure includes training and salary costs. Staffing of 
the new facility would require forty-four additional security and administrative support staff.

Operating Costs

Assuming that the facility can be constructed in two years, operational costs would be incurred 
beginning in FY 00. Assuming that the prisoners in the facility would be classified close/maximum 
custody, and assuming that the facility housed 250 prisoners, the DOC would need to hire forty-four 
additional security and support staff at a cost of $2,911,700 per year. Non personnel institution costs 
which include supplies, food, clothing etc. would cost an additional $2,012,400 per year. Indirect costs 
which include Inmate Programs, Inmate Health Care, Admin, Institution, etc. would cost and additional 
$2,559,400 per year. This is a total operating cost of $7.5 million per year.

44 security and support staff = $2,911.7

Non-personnel institution costs = $2,012.4

Indirect costs (Inmat; Programs, Inmate Health Care, etc) = $2,559 4

Total Operating Cosis = $7,483.5



FISCAL NOTE
STATE O F  A L A S K A  - ‘ BILL NO. H B  150

1997 LEGISLATIVE SESSION

Revision Date: ___________________________________________  Department Affected: Administration
Title: “An Act giving notice of and approving a lease purchase B R U : General Services_____________
agreement .for an addition to the Spring Creek Correctional Center'’ Comoonent:LeasinQ________________
Sponsor: Representative Davis____________________________________________________________________
Requestor:/ m 1 .inn______________________________________C O M P O N E N T  SERIAL NO. .81_________

EXPENDITURES/REVENUES:__________   (Thousands of Dollars)

O P E R A T I N G  E X P E N D I T U R E S FY 98 FY 99 FY0 0 FY 01 FY 02 FY 03

P E R S O N A L  SERVICES

T R A V E L

C O N T R A C T U A L

SUPPLIES

EQUI P M E N T

L A N D  & S T R U C T U R E S

GRANTS, CLAIMS

M I S C E L L A N E O U S

0.0 0.0 0.0 0.0 0.0 0.0

T O T A L  O P E R A T I N G 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL E X P E N D I T U R E S

C H A N G E  IN R E V E N U E S  ( ) 0.0 0.0 0.0 0.0 0.0 0.0

F U N D  S O U R C E : (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts

1037 GF/Mental Health

O T H E R  * CIP receipts

T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY 97) cost: $j0 
POSITIONS:

FULL-TIME

PART-TIME

T E M P O R A R Y

ANALYSIS: (Attach a separate page if necessary.)

The bill would authorize financing and construction of an addition to the Spring Creek Correctional Facility in Seward. The 
Department of Administration's role in this project is simply to execute a lease agreement on behalf of the state..

No costs for design, construction, contract compliance, building maintenance or lease payments are anticipated from the 
Department of Administration budget.

Prepared by: 
Division:

Dugan Petty. Director
General Services

Phone: 465-2250
Date: ______________

Approved by Commissioner 
Agency: Department of Administration Date

R e v  01/97
FN  HB 150.doc

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’S  L E G IS L A T IV E  O F F IC E
For further distribution information, call the G o vern o r 's  Leg isla tivo  O ffice
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Municipality
of

Anchorage

P.O. Box 196650 
Anchorage, Alaska 99519-6650 
Telephone: (907) 343-4431 
Fax; (907) 343-4499
litlp:/Avww.ci . Anchorage, ak.us 

Rick Mystrnm. Mayor

M arch 11, 1997

M em b ers o f  the A nchorage C aucus 
A la sk a  S tate L egislature  
State C ap ito l 
Juneau, A K  99801

O F flC li OP TH E MAYOR

%  f f

D ea r C au cu s M em bers:

R e so lv in g  the prisonei h ou sin g  shortage in the State has been the topic o f  on go in g  d iscus sion for the 
p ast fe w  years. Jn A nchorage, the shortage o f  ja il and detention space has creaited several 
u nsatisfactory  situations:

•  T here are tim es w hen p o lice  o fficers have to wait for space in the ja il to open up before they can  
drop o f f  arrestees. T his ties up the p o lice  and keeps them  o ff  the street.

•  S ix th  A ’l n u e  Jail is  con sisten tly  over capacity b y  35%  or m ore. Other correctional fa c ilities  in  
the area are a lso  regularly over  capacity.

•  J u v en ile  offen d ers are o ften  released  due to  lack  o f  adequate facilities.

W e  n eed  to  h ave a rep lacem ent for the aging S ixth  A ven u e Jail. W e a lso  need  to expand the 
overcrow d ed  M cL aughlin  Y outh  Center. Our ob jectives, in keeping w ith our goa l o f  m aking  
A n ch orage a safer c ity  are:

•  T o  obtain 4 0 0  ja il beds in a m od em , co st-e ffec tiv e  co n ectio n a l facility.
•  T o  expand  M cL au gh lin  Y outh  Center, by adding at least 65  additional beds;
•  T o  m ainta in  approxim ately  the sam e current co st structure for the h ou sin g  o f  M unicipal 

prisoners; and

A s yo u  con sid er  the various op tion s for so lv in g  the S tate’s correctional problem s, p lease keep  in 
m ind th ese  needs and ob jectives. In accom plish ing  rhese objectives, it is essentia l that an 
appropriate pub lic  site se lection  process be com pleted  before any new  correctional facility  is located  
in A n ch orage.

I am  h op efu l a so lu tion  to this continu ing  problem  can be found soon. If you w ou ld  like to d iscu ss  
this m atter further, p lea se  contact m y o ffice .

M ayor

cc: D epartm ent o f  C orrections

"City o f Lights and Flowers"



G lasha H>tate Hegisilature
Interim:
145 Main Street Loop #223 
Kenai, Alaska 99611 
(907) 283-7095 
(907) 283-3075 (fax)
(907) 262-7574 (h)

Session:
State Capitol 
Juneau, Alaska 99801 
(907) 465-2693 
(fax) (907) 465-3835

Representative Gary L. Davis

SPONSOR STATEMENT

HB 150

“An Act giving notice of and approving a lease-purchase agreem ent with 
the City of Seward for the construction and operation of an  addition to 
the Spring Creek Correctional Center, and setting  conditions and 
lim itations on the facility’s construction and operation.”

Currently there is overcrowding in the prison system in Alaska and this 
legislation will help relieve the overcrowded conditions existing in 
co rrec tional facilities. This bill will have th e  D epartm en t of 
Administration, on behalf of the Department of Corrections enter into a 
lease-purchase agreer ient with the City of Seward. The City of Seward 
would construct and provide operations of an addition to the Spring 
Creek Correctional Facility and ultimately lease it back to the State. It 
will add 250 additional beds to the Spring Creek Correctional Center. 
The total cost of the addition cannot exceed $25,000,000. At the end of 
the th e  lease-p u rch ase  agreem ent term , the S tate  will own the 
correctional facility.

Additional prison space is needed. The D epartm ent of Corrections 
rep o rts  th a t  it is regularly  exceeding m axim um  and  em ergency 
capacities. Since February 1995, Alaska has had over 200 prisoners in a 
private facility in Florence, Arizona. By adding the addition to Spring 
Creek, there will be increased employment in Alaska.

Spring Creek Correctional Center is the only high security prison in the 
State and it is imperative that the facility stay ahead of dem and for long 
term prisons. Spring Creek can achieve greater economy of scale by 
expanding by 250 beds. Spring Creek was originally built to allow for 
expansion. The community of Seward supports this expansion.

Unfortunately the prison population continues to grow and the time is 
here to look at expansion. Spring Creek Correctional Center is a location 
where expansion could be developed by 250 additional beds.

Representing House District 8 
Soldotna, Sterling, Funny River, Cooper Landing, Hope, Moose Pass, Seward



gUasUa §s>tate Hegtsrtattire
Interim:
145 Main Street Loop #223 
Kenai, Alaska 99611 
(907) 283-7095 
(907) 283-3075 (fax)
(907) 262-7574 (h)

Session:
State Capitol 
Juneau, Alaska 99801 
(907) 465-2693 
(fax) (907) 465-3835

Representative Gary L. Davis
SECTIONAL ANALYSIS 

HB 150

“An Act giving notice of and approving a lease-purchase agreem ent with 
the City of Seward for the construction and operation of an  addition to 
the Spring Creek Correctional Center, and settling conditions and 
limitations on the facility’s construction and operation.”

Section 1 provides for the construction and operation of a  correctional 
facility in order to relieve overcrowding in existing facilities. It allows the 
D epartm en t of A dm inistration , on b eh a lf  of the D ep artm en t of 
Corrections, to enter into a lease-purchase agreem ent with the City of 
Seward. It will allow for the construction and operation of an  addition to 
Spring Creek Correctional Center providing:

- The total cost may not exceed $25,000,000.
- The total lease paym ents for the full term  of the agreem ent may not 
exceed $47,200,000.
- The Departm ent of Corrections annual rental obligation under the lease 
may not exceed $2,702,000.
- The State will own the correctional facility a t the end of the lease.
- This bill will provide 250 additional beds to Spring Creek Correctional 
Center.

Representing House District 8 
Soldotna, Sterling, Funny River, Cooper Landing. Hope, Moose Pass, Seward
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