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[3b] Thus, a narrow holding allow-
ing federal jurisdiction over Welch's
suit in admiralty under the Jones
Act against the State of Texas is
consistent with precedent and the
will of Congress,* and prevents fur-

ther erosion of a legal distinction
[483 US 604]

which is difficult, if not impossible,
to rationalize. It is patently im-
proper to extend the Eleventh
Amendment doctrine of sovereign
immunity any further.

The Eleventh Amendment does
not bar a suit under the Jones Act
by a Texas citizen against the State
of Texas. The part of ARticle 111, §2,
that was affected by the Amendment
provides: "The judicial Power shall
extend ... to Controversies ... be-
tween a State and Citizens of an-
other State" and "between a State

. .and foreign . . . Citizens or Sub-
jects” (emphasis added). The Amend-
ment uses language identical to that
in Article Ill to bar the extension of
the judicial power to a suit "against
one of the United States by Citizens
of another State, or by Citizens or
Subjects of any Foreign State” (em-
phasis added). The congruence of the
language suggests that the Amend-
ment specifically limits only the ju-
risdiction conferred Ly the above-ref-
erenced part of Article Ill. Thus, the
Amendment bars only federal ac-
tions brought against a State by citi-
zens of another State or by foreign
aliens.

9. [3c] In ?etty v Tennessee-Missouri
Bridge Comm’n, 359 US 275, 282, 3 L Ed 2d
804, 79 S Ct 785 (1959). the Court considered
the substantive applicability of tho Jones Act
to state employees: " 'When Congress wished
to exclude state employees, it expressly so
provided.". . . Tho Jones Act ... has no
exceptions from the broad sweep of the words
'Any seaman wha shall suffer personal injury
in the course of his employment may' etc.”
(citations omitted'. Tho Court today does not
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Contrary to the Court’s view, ante,
at 480-484, 97 L Ed 2d, at 401-403, a
proper assessment of the historical
record of the Constitutional Conven-
tion and the debates surrounding
the state ratification conventions
confirms this interpretation. See
Atascadero State Hospital v Scanlon,
473 US, at 263-280, 87 L Ed 2d 171,
105 S Ct 3142 (Brennan, J., Dissent-
ing). The Court exclusively relies on
the remarks of Madison, Hamilton,
and Marshall at the Virginia Con-
vention to support its contrary posi-
tion. Ante, at 480-484, 97 L Ed 2d, at
401-403. But these statements must
be considered in context.

(483 US 505)

At the Vir-
ginia Convention, discussion focused
on the question of Virginia's liability
for debts that arose under state law,
and which could be brought into fed-
eral courtonly through diversity suits
by citizens of another State. See 3 J.
Elliot, The Debates in the Several
State Conventions on the Adoption
of the Federal Constitution 533 (2d
ed 1861) (hereinafter Elliot’s De-
bates) (Madison) ("[Federal] jurisdic-
tion in controversies between a state
and citizens of another state is much
objected to, and perhaps without
reason. . . .”) (emphasis added); The
Federalist No. 81, p 548 (J. Cooke ed
1961) (Hamilton) ("It has been sug-
gested that an assignment of the
public securities of ona State to the
citizens of another, would enable
them to prosecute that state in the
federal courts for the amount of those

disturb this holding. See ante, at 495, 97 I, Ed
2d, at 410-411 (White, J,, concurring).

10. Cf. United States v Johnson, 481 US
681, 692, 95 L Ed 2d 648, 107 S Ct 2063 (19871
(Scalia, J., dissenting) (arguing against exten-
sion of IK- Feres doctrine in order to "limit
our clearly wrong decision in Feres and con-
fine the unf-.rncss and irrationality thot deci-
sion has bred").
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securities. . .")(emphasisadded);5EI-
liot’s Debates 555 (Marshall) ("With
respect to disputes between a state
and the citizens of another state, its
jurisdiction has been decried with
unusual vehemence.. . .") (emphasis
added).

Thus, the delegates to the Virginia
Convention were not objecting to
suits initiated by citizens of the
same State; what concerned them
were suits by citizens of other
States. The majority of the delegates
who spoke at the Virginia Conven-
tion, including Mason, Henry, Pen-
dleton, and Randolph, did not be-
lieve that state sovereign immunity
provided protection against suits ini-
tiated by citizens of other States. See

11. Similar proposals subn.ittcd in New
York. North Carolina, and Rhode Island
urged amendments depriving federal courts of
jurisdiction over cases instituted against a
State by a citizen of another State or by an
alien. See C. Jacobs, The Eloventh Amend-
ment and Sovereign Immunity 64 (1972).

12. Madison's view of this issue is not clear.
As legal historian Clyde Jacobs concluded,
"(wjhether Madison lhought that federal
courts should possess any jurisdiction over
suits instituted against a state by citizens of
another state or by foreigners must remain a
matter of some conjecture; indeed there is no
direct evidence that he considered the ques-
tion at al! ..M Id., at 12. Professor Jacobs
also noted:

"Madison and other nationalists believed that
the federal judiciary should be armed with
powers not only to maintain the supremacy of
national law but also to review state judicial
decisions that might have interstate or for-
eign ramifications. Thus one of the principal
reasons nationalists advanced for extending
the federal judicial power—the maintenance
of international peace and domestic harmony
—would appear to necessitate national juris-
diction in coses where the good faith of the
states vis-‘a-vis foreigners and citizens of
other states hnd been engaged. If, however,
this proposed federal judicial jurisdiction were
qualified by the doctrine of state immunity, a
broad avenue would have been left open to

Atascadero, supra, at 264-280, 87 L
Ed 2d 171, 105 S Ct 3142. Moreover,
those attending the Virginia Conven-
tion evidently were not persuaded by
the rhetoric of Madison, Hamilton,
and Marshall cited by the Court.
The Convention endorsed an amend-
ment that would have explicitly de-
nied the federal judiciary authority
over controversies between a State
and citizens of other States. 3 Elli-
ot's Debates 660-661. The felt need
for this amendment shows that the
delegates did not believe that state
sovereign immunity barred all suits
against States."”

[483 US 606]
There is little evidence that Madi-
son" or Hamilton" believed that Ar-
ticle 111 failed to authorize diversity

defeat every claim made upon them by citi-
zens of other states and by aliens. The excep-
tion to the jurisdiction would have made the
proposed jurisdiction futile or. at leest, negli-
gible.” Id., at 13-14.

13. Hamilton's writings in The Federalist,

No. 80, suggest that he did not believe that
Article 11l barred all suits against States:
"It may be esteemed the basis of the union,
thnt 'the citizens of each state shall be enti-
tled to all the privileges and immunities of
citizens of the several states." And if it be a
just principle that every government ought to
Pol ess the means oi'executing its own provi-
sions by its own authority, it will follow, that
in order to the inviolable maintenance of that
equality of privileges and immunities to
which the citizens of the union will be enti-
tled, the nationaljudiciary ought to preside in
all coses in which one state or its citizens are
opposed to another state or its citizens. To
secure the full effect or so fundamental a
provision against all evasion and subterfuge,
it is necessary thnt its construction should be
committed to that tribunal, which, having no
local attachments, will be likely to bo impar-
tial between the different states and their
citizens, and which, owing its official existence
to the union, will never be likely to feel any
bias inauspicious to the principles on which it
is founded.” The Federalist No. 80, pp 537-538
(J. Cooke ed 1961) (first emphasis in original:
second emphasis added).
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or federal-question suits brought by
citizens against States. We know
[483 US 807]

Marshall’s understanding of Article
Il from his opinions written for the
Court. The Chief Justice, in Cohens
v Virginia, 6 Wheat 264, 5 L Ed 257
(1821), interpreted the effect of Arti-
cle Il on the Court’s jurisdiction to
review an appeal involving, as par-
ties, a State and a citizen of the
same State. The State of Virginia
was sued for a writ of error in the
United States Supreme Court. The
writ challenged a criminal convic-
tion obtained in a Virginia state
court. The Court rejected the State's
contention that the Constitution de-
nied federal jurisdiction over the ap-
peal. It concluded that Article 111
provides federal jurisdiction "to all
[federal-ques-ion cases] without mak-
ing in its terms any exception what-
ever, and without any regard to the
condition of party.” Id., at 378, 5 L
Ed 257. The Chief Justice then con-
sidered whether, in the face of Arti-
cle Ills clear language, a general
principle of state sovereign immu-
nity could be implied. He concluded:

"From this general grant of juris-
diction [in federal-question cases],
no exception is made of those
cas™s in which a State may be a
party. When we consider the situa-

14. In Cohens. Chief Justice Marshall ex-

plained in detail the effect of the general
principle of sovereign immunity on the scope
of Article IlI:
"The Counsel for the [State] ., . have laid
down the general proposition, thnt a sover-
eign independent state is not suable except by
its own consent.

"This general proposition will not be con-
troverted. But its consent is not requisite in
each particular case. It may bo given in a
general law. And if a state has surrendered
any portion of its sovereignty, the question
whether a liability to suit be a part of this
portion, depends on the instrument by which
the surrender is made. If, upon a just con-
struction of that instrument, it shall appear
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tion of the government of the Un-
ion and of a State, in relation to
,each other; the nature of our con-
stitution; the subordination of the
state governments to that consti-
tution; the great purpose for
which jurisdiction over all cases
arising under the constitution and
laws of the United States, is con-
fided to the judicial department;
are we at liberty to insert in this
general grant, an exception of
those cases in which a State may
be a party? Will the spirit of the
constitution Justify this attempt to
control its words? We think it will
not. We think a case arising under
the constitution or lows of the
United States,
[483 US 508]

is cognizable in the
Courts of the Union, whoever may
be the parties to that case” (em-
phasis added). Id., at 382-383, 5 L
Ed 257.'«

The Court in Cohens also clearly
revealed its understanding that the
Eleventh Amendment was inapplica-
ble to a suit brought by a citizen
against his or her own State. After
concluding that the petition for a
writ of error was not properly un-
derstood as a suit commenced or
prosecuted against a State, the Chief

that the slate has submitted to be sued, then
It has parted with this sovereign right of
judging in every case on the justice of it* own
pretensions, and has entrusted that power to
a tribunnl in whose impartiality it confides."
2C‘L_)o7hens v Virginia, 6 Wheat, at 380, 5 L Ed

The Court then found thnt in agreeing to
the Constitution, the States had surrendered
a significant measure of their sovereignty. It
stated that the Supremacy Clause is evidence
of this surrender, fd.. at 380-381, 5 I. Ed 257.
The Court therefore found that Article 111
extended jurisdiction to all federal-question
suits nnd thnt "no exception is made of those
coses in which a state may be party." Id., nt
382-383,51 Ed 257.
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Justice stated an alternative hold-

ing:
"But should we in this be mis-
taken, the error does not affect the
case now before the Court. If this
writ of error be a suit in the sense
of the 11th amendment, it is not a
suit commenced or prosecuted 'by
a citizen of another State, or by a
citizen or subject of any foreign
State.” It is not then within the
amendment, but is governed en-
tirely by the constitution as origi-
nally framed, and we have already
seen, that in its origin, the judicial

[483 US 509]

power was extended to all cases
arising under the constitution or
laws of the United States, without
respect to parties.” Id., at 412, 5 L
Ed 257 (emphasis added).

Chief Justice Marshall reaffirmed
this view of the Eleventh Amend-
ment when he wrote for the Court in
Osborn v Bank of the United States,
9 Wheat 738, 857-858, 6 L Ed 204
(1824):

"The amendment has its full ef-
fect, if the constitution be con-
strued as it would have been con-
strued, had the jurisdiction cl the
court never been extended tj suits
brought against a State, .ly the
citizens of another State, or by
aliens."

The Court, however, chooses to
ignore the clear meaning of the Con-
stitution text based on speculation
that the intentions of a few of the
Framers and RatiGers might have
been otherwise. The evidence avail-
able reveals that the views of Mndi-
son and Hamilton on the issue are
at best ambiguous, see nn 12 and 13,
supra, and that Marshall’s under-
standing runs directly counter to the
Court’s position. Thus, the Eleventh
Amendment only bars a federal suit

initiated by citizens of another State.
Moreover, as Part Il demonstrates,
the Amendment only bars a particu-
lar type of federal suit—an action
based on diversity jurisdiction.

In my view, the Eleventh Amend-
ment applies only to diversity suits
and not to federal-question or admi-
ralty suits. The parallel between the
language in Article Ills grant of
diversity jurisdiction ("to Controver-
sies . .. between a State and Citi-
zens of another State . and be-
tween a State and foreign
States, Citizens or Subjects") and the
language in the Eleventh Amend-
ment ("any suit in law or equity . . .
by Citizens of another State or by
Citizens or Subjects of any Foreign
State”) supports thin view. The
Amendment prohibits federal juris-
diction over all such suits in law or

[483 US 510]
equity which are based on diversity
jurisdiction. Since Congress had not
granted federal-question jurisdiction
to federal courts prior to the Amend-
ment's ratification, the Amendment
was not intended to restrict that
type of jurisdiction. Furthermore,
the controversy among the RatiGers
cited by the Court today, ante, at
480-484, 97 L Ed 2d. at 401-403,
involved only diversity suits. More-
over, the Court recognizes that the
immediate impetus for adoption of
the Eleventh Amendment was Chis-
holm v Georgia, 2 Dali 419, 1 L Ed

440 (1793). Ante, at 484, 97 L Ed 2d,

at 403. Chisholm was a diversity

case brought in federal court upon a

state cause of action against the

State of Georgia by a citizen of South

Carolina. The Court relies on Hans

v Louisiana, 134 US 1, 33 L Ed 842,

10 S Ct 504 (1890), to hold that the
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Eleventh Amendment bars Welch’s
suit in admiralty.

Hans, however, was a federal-ques-
tion suit brought by a Louisiana
citizen against his own State. Ignor-
ing this fact, the Court in Hans
relied on materials that primarily
addressed the question of state sov-
ereign immunity in diversity cases,
and not on federal-question or admi-
ralty coses.Blt is plain from the face
of the Hans opinion that the Court
misunderstood those materials.® In
particular, the Court in

[483 US 511]

Hans heav-
ily relied on two sources: a state-
ment by Hamilton in The Federalist
No. 81 and the views of Justice Ire-
dell, who wrote the dissent in Chis-
holm. 134 US, at 12, 13-14, 18-19, 33
L Ed 842, 10 S Ct 504. A close
examination of both these sources
indicates that they cannot serve as
support for the holding of Hans or of
the Court today.

A

The Court today relies on the
same quotation of Hamilton in The
Federalist No. 81 cited by the Court

15. See geneially. Brief of (he American
Federation of Labor and Congress of Indus-
trial Organizations as Amicus Curiae 11-23.

16. A legal historian, Professor John Orth,

recently described the historical approach
taken by the Court in Hans:
“In Hans v Louisiana, . . . Justice Bradley
rewrote the history of the Eleventh
Amendment. . . . Only half a dozen yenre
before, in [New Hampshire v Louisiana, 108
US 76 [27 L Ed 656, 2 S Ct 176] (18831)
written by Chief Justice Waite und joined by
Justice Bradley, the Court hnd accepted Chis-
holm ns a correct interpretation of the Consti-
tution ns it then stood. . . .

"How did Justice Bradley suddenly attain
such unhedged certitude about the original
understanding and the Eleventh Amendment?
No surprising discoveries about the historical
rec jrd had been made in the decade of the
1880s. The Justice himself merely rehashed
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in Hans. Compare 134 US, at 12-13,
33 L Ed 842, 10 S Ct 504 with ante,
at 480-481, n 10, 97 L Ed 2d, at 401,
The Court in Hans used this quota-
tion as proof that all suits brought
by individuals against States were
barred, absent their consen* 134
US, at 14-15, 33 L Ed 842, 10 S Ct
504. But, in that passage, Hamilton
was discussing cases of diversity ju-
risdiction, not of federal-question ju-
risdiction:

"It has been suggested that an
assignment of the public securities
of one state to the citizens of an-
other, would enable them to prose-
cute that state in the federal
courts for the amount of those
securities. A suggestion which the
following considerations piove to
be without foundation.” The Fed-
eralist No. 81, p 548 (J. Cooke ed
1961) (emphasis added).

In the ensuing discussion, Hamilton
described the circumstances in
which States can claim sovereign
immunity. He began with the gen-
eral principle of sovereign immu-
nity.

"It is inherent in the nature of

the familiar quotations from Madison, Mar-
shall, and Hamilton. With regard to Chisholm
Bradley declaimed: ‘In view of the manner in
which that decision wns i.-coived by the coun-
try, the adoption of the Eleventh Amend-
ment, the light of history and tho reason of
the thing, we think we arc nt liberty to prefer
Justice Iredell's views. . . ." Yet Iredell’s dis-
sent was manhandled. . . . Attributing sover-
eign immunity to the states. Bradley began
the confusion that still prevails between fed-
eral and state sovereignty.

"Nothing hnd arisen since the decision of
the New Hampshire cose to change Bradley's
view of the past—except the pressing need for
a new rationale to justify a new result If
sovereign immunity had not existed, the Jus-
tice would have had to invent it. As it was. all
thnt was required was to rewrite a littlo
history." J, Orth, Tho Judicial Power of the
United States 74-75 (1987) (Orth).

WELCH v DEPT. OF HIGHWAYS & PUBLIC TRANSP.
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sovereignty not to be amenable to
the suit of an individual without

its consent.
[483 US 512]

This is the general
sense and the general practice of
mankind; and the exemption, as
one of the attributes of sover-
eignty, is now enjoyed by the gov-
ernment of every state in the un-
ion.” Id., at 548-549,

Hamilton believed that the States
surrendered at least part of their
sovereign immunity when they
agreed to the Constitution. The
States, however, retained their sov-
ereign authority over state-created
causes of action. "Unless, therefore,
there is a surrender of this immu-
nity in the plan of the convention, it
will remain with the States and the
danger intimated must be merely
ideal.” 1d., at 549. Thus, the States
retained their sovereign authority
over diversity suits involving the
State assignment of public securities
to citizens of other States.

"A recurrence to the principles
there established will satisfy us
that there is no color to pretend
that the State governments would,
by the adoption of thnt plan, be
divested of the privilege of paying
their own debts in their own way,
free from every constraint but
that which flows from the obliga-
tions of good faith. The contracts
between a nation and individuals
are only binding on the conscience
of the sovereign, and have no pre-
tensions to a compulsive force.
They confer no right of action in-
dependent of the sovereign will.
To what purpose would it be to
authorize suits against States for
the debts they owe? How could
recoveries be enforced? It is evi-
dent, that it could not be done
without waging war against the
contracting state; and to ascribe to

the federal courts, by mere impli-
cation, and in destruction of a pre-
existing right of the state govern-
ments, a power which would in-
volve such a consequence, would
be altogether forced and unwar-
rantable.” Ibid.

Hamilton therefore believed that
States could not be sued in federal
court by citizens to collect debts in

diversity actions.
[483 US 513]

A careful reading
of this passage demonstrates that it
does not support the general princi-
ple of sovereign immunity against
all suits brought by individuals
against States, contrary to the
Court's views in Hans and in the
present case.

B

The Court in Hans also heavily
relied on the rationale stated by
Justice Iredell in Chisholm. The
Court in Chisholm held that the case
was within the jurisdiction of the
Federal District Court. The Eleventh
Amendment was thereafter enacted
with "vehement speed," displacing
th? Chisholm ruling. Larson v Do-
mestic & Foreign Commerce Corp.
337 US 682, 708, 93 L Ed 1628, 69 S
Ct 1457 (1949). The dissent of Justice
Iredell is generally regarded as em-
bodying the rationale of the Elev-
enth Amendment by those who
broadly construe it. See j".\."s v Loui-
siana, supra, at 12, 14, 1d-19, 33 L
Ed 842, 10 S Ct 504; see also
Fletcher, 35 Stan L Rev, at 1077,
Field, The Eleventh Amendment
and Other Sovereign Immunity Doc-
trines: Part One, 126 Pa L Rev 515,
541 (1978). Nevertheless, | think it
plain thot Justice Iredell's concep-
tion of state sovereign immunity
supports the notion that States
should not be immune from suit in
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federal court in federal-question or
admiralty cases.

Justice Iredell's dissent focused on
whether the States delegated part of
their sovereignty to the Federal Gov-
ernment upon entering into the Un-
ion and agreeing to the Constitution.

"Every State in the Union in ev-
ery instance where its sovereignty
has not been delegated to the
United States, | consider to be as
completely sovereign, as the
United States are in respect to the
powers surrendered. The United
States are sovereign as to all the

powers of Government actually

surrendered, Each State in the
Union is sovereign as to all the

powers reserved.” 2 Dali, at 435, 1

L Ed 440.

[483 US 814]
Justice Iredell defined the powers
surrendered by the States in terms
of the authority that resides in the
Congress and the Executive Branch.

"The powers of the general Gov-
ernment, either of a Legislative or
executive nature, or which partic-
ularly concern Treaties with For-
eign Powers, do for the most part
(if not wholly) affect individuals,
and not States. They require no
aid from any State authority. This

17. Justice Story later drew the same dis-
tinction between federal subject-matter juris-
diction nnd federal diversity jurisdiction ns
did Justice Iredell:

"The vital importance of all the cases enu-
merated in the first class to the nntionol
sovereignty, might warrant such a distinction.
In the first place, as to cases arriving under
the constitution, laws, and treaties of the
United States. Here the state courts could not
ordinarily possess n direct jurisdiction. The
Jurisdiction over such cases could not exist in
the state courts previous lo the adoption of
the constitution, nnd it could not afterwards
be directly conferred on them; for the consti-
tution expressly requires the judicial powers
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i9 the great leading distinction be-
tween the old articles of confeder-
ation, and the present constitu-
tion.” lbid.

He then defined the “judicial
power” of Article Ill. Justice Iredell
found thnt the federal judicial power
"is of a peculiar kind” because of its
hybrid nature. Ibid. His conception
of state sovereign immunity cen-
tered on the dual sources of federal
judicial authority. First, he delin-
eated the portion of federal jurisdic-
tion that "is indeed commensurate
with the ordinary Legislature and
Executive powers of the general gov-
ernment, and the Power which con-
cerns treaties.” lbid. This category
encompasses matters wholly within
the federal sovereignty. Justice Ire-
dell plainly was describing the fed-
eral-question and admiralty jurisdic-
tion where federal courts have juris-
diction based on the federal subject
matter of the cases.T7

[483 US SIS]

Justice Iredell then stated: "But
[the judicial power] also goes fur-
ther.” Ibid. It was in the further
extension of judicial power that the
sovereign immunity of the States
was implicated. In diversity cases,
the federal judiciary was not dealing
with subject matter within the

to bo vested in courts ordained and estab-
lished by the United States. ... The same
temarks may be urged as lo cases affecting
embassadors, other public ministers, and con-
suls . .. and os to coses of admiralty and
maritime jurisdiction. ... All these cases,
then, enter into the national policy, affect the
national rights, nnd may compromise the no-
tional sovereignly. . . .

"A different policy might well be adopted in
reference to the second class of coses. . . ."
Martin v Hunter's Lessee, 1 Wheat 304. 334-
335, 4 L Ed 97 (18161. See generally Amnr. A
Neo-Federalist View of Article I11: Separating
the Two Tiers of Federal Jurisdiction, 65 B
UL Rev 205 (1985).
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realm of federal sovereignty, but was
instead providing a neutral forum
for the resolution of state-law issues
over which the States had not given
up their sovereignty.

"Where certain parties are con-
cerned, although the subject in
controversy does not relate to any
of the special objects of authority
of the general Government,
wherein the separate sovereignties
of the States are blended in one
common mass of supremacy, yet
the general Government has a Ju-
dicial Authority in regard to such
subjects of controversy, and the
Legislature of the United States
may pass all laws necessary to
give such Judicial Authority its
proper effect. So for as States un-
der the Constitution can be made
legally liable *3 this authority, so
far to be sure they are subordinate
to the authority of the United
States, and their individual sover-
eignty is in this respect limited.
But it is limited no farther than
the necessary execution of such
authority requires." Id., at 435-
436, 1 L Ed 440.

Justice Iredell was concerned with
"the limit of our authority” in the
diversity case before the Court, since
"we can exercise no authority in the
present instance consistently with
the clear intention of the [Judiciary
Act], but such as a proper State
Court would have been at least com-
petent to exercise at the time the act
was passed." Id., at 436-437, 1 L Ed

440.

[483 US 516]

"If therefore, no new remedy be
provided (as plainly is the case),
and consequently we have no
other rule to govern us but the
principles of the pre-existent
[state] laws, which must remain in
force till superceded by others,
then it is incumbent upon us to
enquire, whether previous to the
adoption of the Constitution
an action of the nature like this
before the Court could have been
maintained against one of the
States in the Union upon the prin-
ciples of the common law, which |
have shown to be alone applicable.
If it could, I think it :s now main-
tainable here: If it could not, I
think, os the law stands at pres-
ent, it is not maintainable. . . ."
Id., at 437, 1 L Ed 440.

Thus, Justice Iredell's dissenting
opinion rested on a conception of
state sovereignty that justified the
incorporation of the sovereign-immu-
nity doctrine through the state com-
mon law, but only in diversity suits.
His opinion traditionally has been
cited as key to the underlying mean-
ing of the Eleventh Amendment. See
Hans v Louisiana, 134 US, at 12, 33
L Ed 842, 10 S Ct 504. Yet it pro-
vides no more support for the result
in Hans than does the plain lan-
guage of the Eleventh Amendment."

I will not repeat the exhaustive
evidence presented in my dissent in
Atascadero that further buttresses
my view of the Eleventh Amend-
ment sovereign immunity. See Atas-

stanccs, a compulsive suit against a State for

18. Justice Iredell avoided committing him- the recovery of money.” Chisholm v Georgia 2

self on the broader constitutional question
concerning whether suils, other than those in
diversity, were barred by the Eleventh
Amendment. He noted: "So much, however,
has been said on the Constitution, that it may
not be improper to intimate thnt my present
opinion is strongly against any construction of
it, which will admit, under any circum-

Dali 419, 449. 1 1. Ed 440 (1793). Nonetheless,
he conceded, “(t)his opinion | hold, however,
with all the reserve proper for one, which,
according to my sentiments in this case, may
be deemed in some measure extra-judicial.”
Id., at 450, 1 L Ed 440.
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cadero, 473 US, at 247-304, 87 L Ed
2d 171, 105 S Ct 3142. | adhere to
the view that a suit brought under a
federal law against a State is not
barrid.

[483 W 61/)

The Court today overrules, in part,
Parden v Terminal Railway of Ala-
bama Docks Deot. 377 US 184, 12 L
Ed 2d 233, 84 S Ct 1207 (1964). It
rejects the holding in Parden that
Congress evidenced an intention to
abrogate Eleventh Amendment im-
munity by making the FELA appli-
cable to "every common carrier by
railroad while engaging in com-
merce between any of the several
States. ..." §1, 35 Stat 65. 45 USC
§51 [45 USCS §51). The Court in-
stead concludes that Congress did
not abrogate the sovereign immunity
of States, because it did not express
this intent in unmistakably clear
languuge.

The Courts departure from nor-
mal rules of statutory construction
frustrates the will of Congress. The
Court's holding in Parden that Con-
gress intended to abrogate the sover-
eign immunity of States in FELA
has not been disturbed by Congress
for the past two decades. In FELA,
Congress not only indicated that "ev-
ery common carrier . ... shall be
liable in damages to any person suf-
fering injury while he is employed
by such carrier in such commerce,”
but also expressed in unequivocal
language that the "action may be
brought in a district court of the
United States.” 45 USC 8§51, 56 [45
USCS 8851, 56). The Court in Par-
den noted that the legislative history
of FELA revealed that Congress
meant to extend the scope to apply
to "all commerce,” without excep-
tion for state-owned carriers. 377
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US, at 187, n 5, 12 L Ed 2d 233, 84 S
Ct 1207.

In Parden, the Court also compre-
hensively reviewed other federal
statutes regulating railroads in in-
terstate commerce, which used simi-
lar terminology. It found that we
hod consistently interpreted those
statutes to apply to state-owned rail-
roads. Id., at 188-189, 12 L Ed 2d
233, 84 S Ct 1207, quoting United
States v California, 297 US 175, 185,
80 L Ed 567, 56 S Ct 421 (1936)
(" 'No convincing reason is advanced
why interstate commerce and per-
sons and property concerned in it
should not receive the protection of
the act whenever a state, as well as
a privately-owned carrier, brings it-
self within the sweep of the
statute’"); California v Taylor, 353
US 553, 564, 1 L Ed 2d 1034, 77 S Ct

1037 (1957) ("The fact that Congress
[483 US 518]

chose to phrase the coverage of the
Act in all-embracing terms indicates
that state railroads were included
within it"). This conclusion con-
firmed the Court’s determination in
Petty v Tennessee-Missouri Bridge
Comm’n, 359 US 275, 3 L Ed 2d 804,
79 S Ct 785 (1959): "In [Taylor] we
reviewed at length federal legisla-
tion governing employnr-employee
relationships and said, 'When Con-
gress wished to exclude state em-
ployees, it expressly so provided.””
Id., at 282, 3 L Ed 2d 804, 79 S Ct
785 (citation omitted).

The Court today repeatedly relies
on a bare assertion that "the consti-
tutional role of the States sets them
opart from other employers and de-
fendants." Ante, at 477, 97 L Ed 2d,
at 399. This may be true in many
contexts, but it is not applicable in
the sphere of interstate commerce.
Congress has plenary authority in
regulating this area. In Gibbons v

WELCH v DEPT. OF HIGHWAYS & PUBLIC TRANSP.
483 US 468. 97 L Ed 2d 389,107 S Cl 2941

Ogden, 9 Wheat 1, 196-197, 6 L Ed 23
(1824), the Court stated:

"If, as has always been under-
stood, the sovereignty of congress,
though limited to specified objects
is plenary as to those objects, the
power over commerce with foreign
nations, and among the several
States, is vested in congress as
absolutely as it would be in a
single government, having in its
constitution the same restrictions
on the exercise of the power as are
found in the constitution of the
United States.”

Thus, the Court in Parden concluded
that tho decision to regulate employ-
ers of interstate workers, be "hey
private individuals or States, was for
Congress to make:

"While a State’s immunity from
suit by a citizen without its con-
sent has been said to be rooted in
'the inherent nature of sover-
eignty,’ the States surren-
dered a nortion of their sover-
eignty when they granted Con-
gress the power to regulate com-
merce.

"If Congress made the judgment
that, in view of the dangers of
railroad work and the difficulty of
recovering for personal injuries
under existing rules, railroad
workers in interstate commerce

should be provided with the
[483 US 519]
right

of action created by the FELA. we

should not presume to say, in the
absence of express provision to the
contrary, that it intended to ex-
clude a particular group of such
workers from the benefits con-
ferred by the Act." 377 US, at 189-
190, 12 L Ed 2d 233, 84 S Ct 1207.

Until today, Parden has been re-
peatedly cited by the Court as an
established approach "to the test of
waiver of the Eleventh Amend-
ment” County of Oneida v Oneida
Indian Nation, 470 US 226, 252, n
26, 84 L Ed 2d 169, 105 S Ct 1245
(1985) (Powell, J.); see, e.g., Fitzpa-
trick v Bitzer, 427 US 445, 452, 49 L
Ed 2d 614, 96 S Ct 2666 (1976). |
believe that Parden was correctly
decided. "[BJy engaging in the rail-
road business a State cannot with-
draw the railroad from the power of
the federal government to regulate
commerce.” New York v United
States, 326 US 572, 582, 90 L Ed
326, 66 S Ct 310 (1946). In my view,
Congress abrogated state immunity
to suits under the FELA, a statute
incorporated by the Jones Act.

\Y

Sound precedent should produce
progeny whose subsequent applica-
tion of principle in light of experi-
ence confirms the original wisdom.
Tested by this standard, Hans has
proven to be unsound. The doctrine
has been unstable, because it lacks a
textual anchor, an established his-
torical foundation, or a clear ratio-
nale." We should not forget that the

lier Court precedent). Second, the progeny of

19. Today only four Members of the Court Hans has produced erratic and irrational re-

advocate adherence to Hans. Three factors
counsel ngainst continued reliance upon
Hans. First, Hans misinterpreted the intent
of the Framers and those who ratified the
ELventh Amendment. CC Michelin Tire Corp.
v Wages, 423 US 276. 297-298. 46 L Ed 2d
495, 96 S Ct 535 119761 (overruling Low v
Austin, 13 Wall 29, 20 L Ed 517 (18721, be-
cause it ignored the Innguage and objectives
of the Import-Export Clause and misread ear-

sults. If n general principle of stato sovereign
immunity is based on the sensitive problems
inherent in making one sovereign appear
against its will in the courts of other sover-
eigns, ante, nt 486-187, 97 L Ed 2d. at 405,
then it is inexplicable why States can be sued
in some cases (by other SUtes, by the Federal
Government, or when pr spectivc relief is
sought) nnd not in other ini tances (by foreign
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[483 US 520]
irrationality of the doctrine has its
costs. It has led to the development
of a complex set of rules to avoid
unfair results.” See, e.g.,, Ex carte
Young, 209 US 123, 52 L Ed 714, 28
S Ct 441 (1908) (Amendment does
not bar suit if plaintiff names state
official, rather than State itself, as
defendant); Edelman v Jordan, 415
US 651, 39 L Ed 2d 662, 94 S Ct
1347 (1974) (Amendment does not
bar prospective, but only retrospec-
tive, relief). The doctrine, based on a
notion of Kkingship, intrudes imper-
missibly on Congress’ lawmaking
power. | adhere to my beliefthat:

"[T]he doctrine that has thus been
created is pernicious. In an era
when sovereign immunity has
been generally recognized by
courts and legislatures os an ana-
chronistic and unnecessary rem-
nant of a feudal legal system, . ..
the Court has aggressively -ex-
panded its scope. If this doctrine
were required to enhance the lib-
erty of our people in accordance
with the Constitution's protec-
tions, | could accept it. If the doc-
trine were required by the struc-

countries. by citizens of the some State, or
when retrospective relief is sought). The
Courts recital of the rules or sovereign immu-
nity in Monaco v Mississippi, 292 US 313, 78
L Ed 1282, 54 S Ct 745 (1934), indicates the
crazy-quilt pattern of the Hnns doctrine.
Ante, at 487, 97 L Ed 2d, at 405. Third, the
Eleventh Amendment doctrine creates incon-
sistencies in constitutional interpretation. For
example, under the Seventh Amendment, the
Court has stated that a right to a jury trial
does not extend to admiralty cases because
these suits in admiralty are distinguishable
from suits in law. See Parsons v Bedford, 3
Pet 433, 446-147, 7 L Ed 732 (1830). Yet today
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ture of the federal system created
by the Framers, | could accept it.
Yet the current doctrine intrudes
on the ideal of liberty under law
by protecting the States from the
consequences of their illegal con-
duct. And the
(483 US 521]

decision obstructs
the sound operation of our federal
system by limiting the ability of
Congress to take steps it deems
necessary and proper to achieve
national b?rls within its constitu-
tional authority.” Atascadero
State Hospital v Scanlon, 473 US,
at 302, 87 L Ed 2d 171, 105 S Ct
3142 (dissenting opinion) (citations
omitted).

By clinging to Hans, the Court today
erases yet another traditional legal
distinction and overrules yet an-
other principle that defined the lim-
its of that decision. In my view, we
should at minimum confine Hans to
its current domain. More fundamen-
tally, however, it is time to begin a
fresh examination of Eleventh
Amendment jurisprudence without
the weight of that mistaken prece-
dent. | therefore dissent.

the Court ignores the distinction between
suits in admiralty and in law in arriving at
its decision.
20. As Professor Orth concludes:

"By the late twentieth century the law of the
Eleventh Amendment exhibited a baffling
complexity. . . . 'The cose law of the eleventh
amendment is replete with historical anoma-
lies, internal inconsistencies, and senseless
distinctions.” Marked by its history as were
few other branches of constitutional law, in-
terpretation of the Amendment has become
an arcane specialty of lawyers and federal
judges.” Orth 11 (citation omitted),

[483 US 522]
SAN FRANCISCO ARTS & ATHLETICS, INC. and THOMAS F.
WADDELL, Petitioners

\%

UNITED STATES OLYMPIC COMMITTEE and INTERNATIONAL
OLYMPIC COMMITTEE

483 US 522, 97 L Ed 2d 427, 107 S Ct 2971
[No. 86-270]
Argued March 24, 1987. Decided June 25, 1987.

Decision: Exclusive rights of U.S. Olympic Committee in word "Olympic"
held not to violate freedom of speech; USOC’ enforcement of such rights

held not to be governmental action for equal protection purposes.

SUMMARY

Section 110 of the Amateur Sports Act of 1978 (36 USCS § 380) provides
that, without the consent of the United States Olympic Committee (USOC),
certain commercial and promotional uses of the word "Olympic" are subject
to a civil action by the USOC for the trademark infringement "remedies”
provided in the Lainham Act (15 USCS 8§ 1051 et seq.). A nonprofit Califor-
nia corporation—which later c'aimed that its use of the word "Olympic"
was intended to moke a politic statement about the status of homosexuals
in society—began to promote a proposed "Gay Olympic Games.” After the
USOC requested the corporation to discontinue the word "Olympic" in the
corporation’s description of the planned games, and the corporation contin-
ued to use the word, the USOC brought suit against the coi. oration and its
president in the United States District Court for the Northern District of
California, which eventually granted the USOC summary judgment, and a
permanent injunction against the corporation’s use of the word "Olympic.”
On appeal, a panel of the United States Court of Appeals for the Ninth
Circuit affirmed with respect to the grant of summary judgment and an
injunction, expressing the view that (1) § 110 granted the USOC exclusive

use of the word "Olympic" (a) without a requirement that the USOC prove

that the unauthorized use was confusing, and (b) without regard to the

Lanham Act's statutory defenses for unauthorized use of a trademark; (2)

the USOC was not a governmental actor bound by the constraints of the

Briefs of Counsel, p 930, infra.
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made a crime. See, e. ¢., United
States v Boss, supra; Rewis v United
States, 401 US 808, 812, 28 L Ed 2d
493, 91 S Ct 1056 (1971); Bell v
United States, 349 US 81, 83, 99 L
Ed 905, 75 S Ct 620 (1955). | disagree
not with these principles, but with
their application to this statute. As |
read §2314, it is not ambiguous, but
simply very broad. The statute pun-
ishes individuals who transport
goods, wares, or merchandise worth
$5,000 or more, knowing "the same
to have been stolen converted or
taken by fraud.” 18 USC §2314 [18
USCS 8§2314], As noted above, this
Court has given the terms "stolen"
and “converted" broad meaning in
the past. The petitioner could not
have had any doubt that he was
committing a theft as well as de-
frauding the copyright owner.1

The Court also emphasizes the
fact that the copyright laws contain
their own penalties for violation of
their terms. But the fact that partic-
ular conduct may violate more than
one federal law does not foreclose
the Government from making a
choice as to which of the statutes
sliould be the basis for an indict-
ment. "This Court has long recog-
nized that when an act violates more
than one criminal statute, the Gov-
ernment

[473 US 233)
may prosecute under either
so long as it does not discriminate
against any class of defendants.”
United States v Batchelder, 442 US
114, 123-124, 61) L Ed 2d 755, 90 S Ct
2198 (1979).

2. Indeed, there wns stipulated testimony by
n former employee of petitioner's, himself nn
unindictcd co-conspirnior, that petitioner and
his partner “were wary of any unusunlly
large record orders, because they could be

Finally, Congress implicitly has
approved the Government’s use of
§2314 to reach conduct like Dowl-
ing’s. In adopting the Piracy and
Counterfeiting Amendments Act of
1982, Pub L 97-180, 96 Stat 91, Con-
gress provided that the new penal-
ties "shall be in addition to any
other provisions of title 17 or any
other law." 18 USC §2319(a) [18
USCS §2319(a)] (emphasis added),
The Senate Judiciary Committee
specifically added the italicized lan-
guage to clarify that the new provi-
sion "supplement”] existing reme-
dies contained in the copyright law
or any other Jaw." S P.ep No. 97-274,
p2 (1981) (emphasis added). Many
courts had used §2314 to reach the
shipment of goods containing unau-
thorized use of copyrighted material
prior to the enactment of the Piracy
and Counterfeiting Amendments
Act. By choosing to make its new
felony provisions supplemental, Con-
gress implicitly consented to contin-
Ued application of 82314 to these
offenses,

Dowling and his partners could
not have doubted the criminal na-
ture of their conduct . . . ." United
States v Bottone, supra, at 394. His
claim that 82314 does not reach his
clearly unlawful use of copyrighted
performances evinces "the sort of
sterile formality" properly rejected
by the vast majority of courts that
have considered the question. United
States v Belmont, 715 F2d 459, 462
(CA9 1983), cert denied, 465 US
1022, 79 L Ed 2d 679, 104 S Ct 1275
(1984). Accordingly, | dissent.

charged with an interstate transportation of
stolen property if they shipped more than
S5.000 worth of records.” App A19-A20 (stipu-
lation regarding testimony of Aca "Ace" An-
dersoni.

EDITOR’S NOTE

An annotation on "Supreme Court's construction and application of National
Stolen Property Act (18 USCS §2314)," appears p 768, infra.
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[473 US 234]
ATASCADERO STATE HOSPITAL an 1CALIFORNIA DEPARTMENT OF
MENTAL HEALTH, Petitioners

\%
DOUGLAS JAMES SCANLON

473 US 234, 87 L Ed 2d 171, 105 S Ct 3142
[No. 84-351]

Argued Murch 25, 1985. Decided June 28, 1985.

Decision: Federal suit against state by litigant seeking monetary relief
under §504 of Rehabilitation Act of 1973 (29 JSCS §794) held proscribed
by Eleventh Amendment.

SUMMARY

A man suffering from certain physical handicaps brought suit against a
state hospital and the California Department of Mental Health in the
United States District Court for the Central District of California, alleging
that the hospital had denied him employment as a graduate student
assistant recreational therapist solely because of his physical handicaps, in
violation of §504 of tho Rehabilitation Act of 1973 (29 USCS §794). The
District Court granted the defendants' motion to dismiss the complaint on
the ground thnt the action was barred by the Eleventh Amendment to the
United States Constitution, and the United States Court of Appeals for the
Ninth Circuit affirmed on grounds that the plaintifT had failed to allege an
essential element of a claim under 8504, namely, that a primary objective
of the federal funds received by the defendants wns to provide employment
(377 F2d 1271). The United States Supreme Court vacated the judgment and
remanded, after which the Court of Appeals reversed, holding that the
Eleventh Amendment did not bar the action since a state’s consent to suit
in federal court could be inferred from its participation in programs funded
by the Rehabilitation Act (735 F2d 359).

On certiorari, the United States Supreme Court reversed. In an opinion
by Powell, J., joined by Burger, Ch. J., and W hite, Rehnquist, and
O'Connor, JJ., it was held that the suit was proscribed by the Eleventh
Amendment, since the provisions of the Rehabilitation Act fell short of
expressing the requisite unequivocal congressional intent to abrogate the

Briefs of Counsel, p 777, infra.
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states’ Eleventh Amendment immunity, since the Act likewise fell short of
manifesting a clear intent to condition participation in the programs funded
under the Act on a state’s consent to waive its constitutional immunity, and
since California had not specifically waived its immunity to suit in federal

court.

Brennan, \]., joined by Marshall, Blackmun, nnd Stevens, JJ, dis-
sented, expressing disagreement with the court's Eleventh Amendment
doctrine and stating that the court should take advantage of the opportu-
nity provided by the instant case to reexamine the doctrine's historical and

jurisprudential foundations.

Blackmun, .]., joined by Brennan, Marshall, and Stevens, .].], dis-
sented, expressing the view (1) that California, as a willing recipient of
federal funds under the Rehabilitation Act, consented to suit when it
accepted such assistance and (2) that Congress produced the Act in exercise
of its enforcement power under 85 of the Fourteenth Amendment to the
United States Constitution and thereby abrogated any claim of immunity
the state might otherwise raise.

Stevens, J., dissented, stating thnt a fresh examination of the court’s
Eleventh Amendment jurisprudence will produce benefits that outweigh the
consequences of further unraveling the doctrine of store decisis in this area

of the law.
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Civil Rights §7.5; States, Territo-
ries, and Possessions 8§87 —
employment discrimination
against handicapped —
states’immunity from suit

la-1f. The Eleventh Amendment
to the United States Constitution
proscribes a suit in federal court
against a California state hospital
that allegedly denied the plaintiff
employment solely because of his
physical handicap, in violation of

8504 of the Rehabilitation Act of

1973 (29 USCS §794), since the pro-

visions of the Act fall short of ex-

pressing the requisite unequivocal
congressional intent to abrogate the
states’ Eleventh Amendment immu-
nity, since the Act likewise falls

short of manifesting a clear intent to
condition participation in the pro-
grams funded under the Act on a
state’s consent to waive its constitu-
tional immunity, and since the state
has not specifically waived its immu-
nity to suit in federal court. (Bren-
nan, Marshall, Blackmun, and Ste-
vens, JJ., dissented from th.i hold-
ing.)

States, Territories, and Posses-
sions 8§89 — Eleventh Amend-
ment — consent to be sued

2. The Eleventh Amendment to
the United States Constitution does

not bar a federal action against a

state if the state waives its immu-

nity and consents to suit in federal
court.
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States, Territories, and Posses-
sions §89 — Eloventh Amend-
ment — consent to be sued

3a, 3b. A state may effectuate a

waiver of its Eleventh Amendment
immunity to suit in federal court by
a state statute or constitutional pro-
vision, or by otherwise waiving its
immunity to suit in the context of a
particular federal program; however,
there must be an unequivocal indica-
tion that the state intends to con-
sent to federal jurisdiction that oth-
erwise would be constitutionally
barred.

States, Territories, and Posses-
sions §88 — Eleventh Amend-
ment — abrogation by Con-
gress

4. When acting pursuant to the
enforcement provisions of §5 of the

Fourteenth Amendment to the

United States Constitution, Congress

can abrogate the Eleventh Amend-

ment without the states’ consent.

States, Territories, and Posses-
sions §89 — Eleventh Amend-
ment — consent to be sued

5. Although a state's general
waiver of sovereign immunity may
subject it to suit m state court, it is

87 L Ed 2d

not enough to waive the immunity
guaranteed by the Eleventh Amend-
ment to the United States Constitu-
tion; in order for a state statute or
constitutional provision to constitute
a waiver of Eleventh Amendment
immunity, it must specify the state’
intention to subject itself to suit in
federal court.

States, Territories, and Posses-
sions §88 — Eleventh Amend-
ment — abrogation by Con-
gress

6a-6¢c. Congress may abrogate the
states' Eleventh Amendment immu-
nity from suit in federal court nnly
by making its intention unmistak-
ably clear in the language of a stat-
ute; a general authorization for suit
in federal court is not sufficient for
this purpose.

States, Territory, nnd Posses-
sions §89 — Eleventh Amend-
ment — consent to be sued —
receipt of federal funds

7. The mere receipt of federal
funds cannot establish that a state
has waived its Eleventh Amendment
immunity and consented to suit in
federal court.

SYLLABUS BY REPORTER OF DECISIONS

Respondent, who suffers from dia-
betes and has no sight in one eye,
brought an action in Federnl District
Court against petitioners, alleging
that petitioner California State Hos-
pital denied him employment be-
cause of his physical handicap, in
violation of §504 of the Rehabilita-
tion Act of 1973, and seeking com-
pensatory, injunctive, and declara-
tory relief. Section 504 provides that
no handicapped person shall, solely
by reason of his handicap, be sub-
jected to discrimination under nny
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program receiving federal financial
assistance under the Act. Section
505(a) makes available to any person
aggrieved by nny act of any recipient
of federal assistance under the Act
the remedies for employment dis-
crimination set forth in Title VI of
the Civil Rights Act of 1964. The
District Court granted petitioners’
motion to dismiss the complaint on
the ground that respondent’s claims
were barred by the Eleventh Amend-
ment. Ultimately, after initially af-
firming on other grounds and upon

ATASCADERO STATE HOSPITAL v SCANLON
473 US 234.87 L Ed 2d 171,105 S Ci 3142

remand from this Court, the Court
of Appeals reversed, holding that the
Eleventh Amendment did not bar
the action because the State by re-
ceiving funds under the Act had
implicitly consented to be sued as a
recipient under § 504.

Held: Respondent’s action is pro-
scribed by the Eleventh Amend-
ment.

(a) Article 11, §5, of the California
Constitution, which provides that
"[sjuits may be brought against the
Stale in such manner and in such
courts as shall be directed by law”
does not constitute a waiver of the
State’s Eleventh Amendment immu-
nity from suit in federal court. In
order for a state statute or constitu-
tional provision to constitute such a
waiver, it must specify the State’s
intent to subject itself to suit in
Federal court. Article IlI, §5, does
not specifically indicate the State’s
willingness to be sued in federal
court but appears simply to autho-
rize the legislature to waive the
State’s sovereign immunity.

(b) The Rehabilitation Act does
not abrogate the Eleventh Amend-

ment bar to suits against the States.
Congress must express its intention
to abrogate the Eleventh Amend-
ment in unmistakable language in
the statute itself. Here, the general
authorization for suit in federal
court is not the kind of unequivocal
statutory language sufficient to abro-
gate the Eleventh Amendment.

(c) The State’s acceptanc A funds

and participation in programs
funded under the Rehabilitation Act
are insufficient to establish thut it
consented to suit in federal court.
The Act falls far short of manifest-
ing a clear intention to condition
participation in programs under the
Act on a State's consent to waive its
constitutional immunity.

735 F2d 359, reversed.

Powell, J., delivered the opinion of
the Court, in which Burger, C. J.,
and White, Rehnquist, and O'Con-
nor, JJ., joined. Brennan, J., filed a
dissenting opinion, in which Mar-
shall, Blackmun and Stevens, JJ.,
joined. Blackmun, J., filed a dissent-
ing opinion, in wlvch Brennan, Mar-
shall, and Stevens, JJ., joined. Ste-
vens, J., filed a dissenting opinion.

APPEARANCES OF COUNSEL

James E. Ryan argued the cause for petitioners.
Marilyn Holle argued the cause for respondent.

Briefs of Counsel, p 777, infra.

OPINION OF THE COURT

Justice Powell delivered the opin-
ion of the Court.

£la] This case presents the ques-
tion whether States and state agen-
cies are subject to suit in federal
court by litigants seeking retroactive
monetary relief under §504 of the
Rehabilitation Act of 1973, 29 USC
§794 [29 USCS §794], or whether
such suits are proscribed by the
Eleventh Amendment.

[473 US 238]

Respondent, Douglas James Scan-
lon, suffers from diabetes mellitus
and has no sight in one eye. In
November 1979, he filed this action
against petitioners, Atascadero State
Hospital and the California Depart-
ment of Mental Health, in the
United States District Court for the
Central District of California, alleg-
ing that in 1978 the hospital denied
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him employment as a graduate stu-
dent assistant recreational therapist
solely because of his physical handi-
caps. Respondent charged that the
hospital’s discriminatory refusal to
hire him violated §504 of the Reha-
bilitation Act of 1973, 87 Stat 394, as
amended. 29 USC §794 [29 USCS
§794], and certain state fair employ-
ment laws. Respondent sought com-
pensatory, injunctive, and declara-
tory relief.

Petitioners moved for dismissal of
the complaint on the ground that
the Eleventh Amendment barred the
federal court from entertaining re-
spondent’s claims. Alternatively, pe-
titioners argued that in a suit for
employment discrimination under
8504 of the Rehabilitation Act, a
plaintiff must allege that the pri-
mary objective of the federal assis-
tance received by the defendants is
to provide employment, and that re-
spondent’s case should be dismissed
because he did not so allege. In Jan-
uary 1980, the District Court
granted petitioners’ motion to dis-
miss the complaint on the ground
that respondent's claims were
barred by the Eleventh Amendment.
On appeal, the United States Court
of Appeals for the Ninth Circuit
affirmed. Scanlon v Atascadero State
Hospital, 677 F2d 1271 (1982). It did
not reach the question whether the
Eleventh Amendment proscribed re-
spondent’s suit. Rather it affirmed
the District Court on the ground
that respondent failed to allege an
essential element of a claim under
8504, namely, thot a primary objec-
tive of the federal funds received by
the defendants was to provide em-
ployment. Id., at 1272.

Respondent then sought review by
this Court. We granted certiorari,
465 US 1095, 83 L Ed 2d 395, 105 S
Ct 503 (1984), vacated the judgment
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(473 US 237]
of the Court of Appeals, and re-
manded the case for further consid-
eration in light of Consolidated Rail
Corp. v Darrone, 465 US 624, 79 L
Ed 2d 568, 104 S Ct 1248 (1984), in
which we held thot §504% bar on
employment discrimination is not
limited to programs that receive fed-
eral aid for the primary purpose of
providing employment. Id., at 632-
633, 79 L Ed 2d 568, 104 S Ct 1248.
On remand, the Court of Appeals
reversed the judgment of the Dis-
trict Court. It held that "the Elev-
enth Amendment does not bar [re-
spondent’s] action because the State,
if it has participated in and received
funds from programs under the Re-
habilitation Act, has implicitly con-
sented to be sued as a recipient un-
der 29 USC §794 [29 USCS §794].”
735 F2d 359, 362 (1984). Although
noting that the Rehabilitation Act

“did not expressly abrogate the

States' Eleventh Amendment immu-
nity, the court reasoned that a
State's consent to suit in federal
court could be inferred from its par-
ticipation in programs funded by the
Act. The court based its view on the
fact that the Act provided remedies,
procedures, and rights against "any
recipient of Federal assistance”
while implementing regulations ex-
pressly defined the class of recipients
to include the States. Quoting our
decision in Edelman v Jordan, 415
US 651, 672, 39 L Ed 2d 662, 94 S Ct
1347 (1974), the court determined
thnt the " 'threshold fact of congres-
sional authorization to sue a class of
defendants which literally includes
[the] States'” was present in this
case. 735 F2d, at 361.

The court's decision in this case is
in conflict with those of the Courts
of Appeals for the First and Eighth
Circuits. See Ciampa v Massachu-
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setts Rehabilitation Comm'n, 718
F2d 1 (CA1 1983); Miener v Mis-
souri, 673 F2d 969 (CAS8), cert den,
459 US 909, 74 L Ed 2d 171, 103 S
Ct 215 (1982). We granted certiorari
to resolve this conflict, 469 US 1032,
83 L Ed 2d 395, 105 S Ct 503 (1984),
and we now reverse.

The Eleventh Amendment pro-
vides: "The Judiciul power of the
United Statea shall not be construed
to extend to any suit in law or eg-
uity, commenced or prosecuted
against one of the United States by
Citizens of another State, or by Citi-
zens

[437 US 238]

or Subjects of any Foreign
State.” As we hove recognized, the
significance of this Amendment "lies
in its affirmation that the fundamen-
tal principle of sovereign immunity
limits the grant of judicial authority
in Art I11” of the Constitution. Penn-
hurst State School and Hospital v
Halderman, 465 US 89, 98, 79 L Ed
2d 67, 104 S Ct 900 (1984) (Penn-
hurst I). Thus, in Hans v Louisiana,
134 US 1, 33 L Ed 842, 10 S Ct 504
(1890), the Court held that the

1, [3b] A State may effectuate a waiver of
its constitutional immunity by a stato statute
or constitutional provision, or by otherwise
waiving its immunity to suit in the contest of
a particular federal program. In each of these
situations, we require an unequivoca indica-
tion that the State intends to cont =« to
federal jurisdiction that otherwise wo:d be
barred by tho Eleventh Amendment. As we
said in Edelman v Jordan, 415 US 851, 673.
39 L Ed 2d 662. 94 S Ct 134V 11974>, “[cion-
slructive consent is not a doctrine commonly
associated with the surrender of constitu-
tional rights, and we see no place for it here."

2. Justice Brennan's dissent repeatedly as-
serts that established Eleventh Amendment
doctrine is not "grounded on principles essen-
tial to the structure of our federal system or
necessary to protect the cherished constitu-
tional liberties of our people . . . ." Post, nt
247-248, 87 L Ed 2d. al 183; see nlso post, at

Amendment barred a citizen from
bringing a suit against his own State
in federnl court, even though the
express terms of the Amendment do
not so provide.

[2, 3a, 4] There are, however, cer-
tain well-established exceptions to
the reach of the Eleventh Amend-
ment. For example, if a State waives
its immunity and consents to suit in
federal court, the Eleventh Amend-
ment does not bar the action. See,
e.g., Clark v Barnard, 108 US 436,
447, 27 L Ed 780, 2 S Ct 878 (1883).
Moreover, the Eleventh Amendment
is "necessarily limited by the en-
forcement provisions of §5 of the
Fourteenth Amendment,” that is, by
Congress’ power "to enforce, by ap-
propriate legislation, the substantive
provisions of the Fourteenth Amend-
ment.” Fitzpatrick v Bitzer, 427 US
445, 456, 49 L Ed 2d 614, 96 S Ct
2666 (1970). As a result, when acting
pursuant to 8§85 of the Fourteenth
Amendment, Congress can abrogate
the Eleventh Amendment without
the States’ consent. Ibid.

But because the Eleventh Amend-
ment implicates the fundamental
constitutional balance between the
Federal Government and the States,2

258. 302, 87 L Ed 2d. at 190. 217. Wc believe,
however, that our Eleventh Amendment doc-
trine is necessary to support tho view of the
federal system held by the Frumers ol the
Constitution. See n 3, infra. Tho Framers
believed that the States played a vital role in
our system nnd that strong state governments
were essential to serve as a “counterpoise” to
the power of tho Federal Government. See. e.
g., The Federalist No. 17. p 107 (J. Cooke ed
1961); The Federalist No. 46. p 316 (J. Cooke
ed 1961). The "new evidence," discovered by
the dissent in The Federalist and in the re-
cords of the state ratifying conventions, has
been available to historians and Justices of
this Court for almost two centuries. Viewed in
isolation, some of it is subject to varying
interpretations But none of the Framers
questioned that the Constitution created a
federnl system with some authority expressly
granted the Federal Government and the re-
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this Court consistently has held
[473 US 239]
that

these exceptions apply only when
certain specific conditions are met.
Thus, we have held that a State will
be deemed to have waived its immu-
nity "only where stated 'by
[473 US 240]

the most
express language or by such over-
whelming implication from the text
as [will] leave no room for any other
reasonable construction.”” Edelrr.an
v Jordan, supra, at 673, 39 L Cd 2d
662, 94 S Ct 1347, quoting Murray v
Wilson Distilling Co. 213 US 151,
171, 53 L Ed 742, 29 S Ct 458 (1909).
Likewise, in determining whether
Congress in exercising its Foui-
teenth Amendment powers has abro-
gated the States’ Eleventh Amend-
ment immunity, we have required
"an unequivocal expression of con-
gressional intent to ‘overturn the
constitutionally guaranteed iramu-

mainder retained by the several States. See,
e. g, The Federalist Nos. 39, 45. The Constitu-
tion never would have been ratified if the
States and their courts were to bo stripped of
their sovereign authority except as expressly
provided by the Constitution itself.

Tiie principle that the jurisdiction of the
federal courts is limited by the sovereign
immunity of the States "is, without question,
a reflection of concern for tho sovereignty of
the States . . . ." Employees v Missouri Dept
of Public Health and Welfare, 411 US 279,
293, 36 L Ed 2d 251, 93 S Ct 1614 (19731
iMarshall, J.. concurring in result). As the
Court explained almost 65 years ago:

“That a State may not be sued without its
consent is a fundamental rule of jurispru-
dence having so important a bearing upon the
construction of the Constitution of the United
States that it has become established by re-
peated decisions of this court that the entire
judicial power granted by the Constitution
does not embrace authority to entertain a suit
brought by private parties against the State
without consent given: not one brought by
citizens of another State, or by citizens or
subjects of a foreign State, because of the
Eleventh Amendment; and not even one
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nity of the several States.”” Penn-
hurst 11, 465 US, at 99, 79 L Ed 2d
67, 104 S Ct 900, quoting Quern v
Jordan, 440 US 332, 342,59 L Ed 2d
358, 99 S Ct 1139 (1979). Accord,
Employees v Missouri Dept, of Pub-
lic Health and Welfare, 411 US 279,
36 L Ed 2d 251, 93 S Ct 1614 (1973).

In this case, we are asked to de-
cide whether the State of California
is subject to suit in federal court for
alleged violations of §504 of the Re-
habilitation Act. Respondent makes
three arguments in support of his
view that the Eleventh Amendment
does not bar such a suit: first, that
the State has waived its immunity
by virtue of Art Ill, §5, of the Cali-
fornia Constitution; second, that in
enacting the Rehabilitation Act,
Congress has abrogated the constitu-
tional immunity of the States; third,
that by accepting federal funds un-

*der tho Rehabilitation Act, the State

brought by its own citizens, because of the
fundamental rule of which the Amendment is
but an exemplification." Ex pnrte New York,
256 US 490, 497, 65 L Ed 1057, 41 S Ct 588
(1921) (citations omitted).

See also cases cited in n 3, infra.

Justice Brennan's dissent also argues that
in the absence of jurisdiction in the federal
courts, the Stales are “"exemp(t] ., . from
compliance with lows that bind every other
legal actor in our Nation." Post, at 248, 87 L
Ed 2d, at 183. This claim wholly misconceives
our federal system. As Justice Marshall has
noted, “the issue is not the general immunity
of the States from private suit... but merely
the susceptibility of the States to suit before
federal tribunals." Employees v Missouri
Dept, of Public Health and Welfare, supra, at
293-294, 36 L Ed 2d 251, 93 S Ct 1614 (concur-
ring in result) (emphasis addedl. It denigrates
the judges who serve on the state courts to
suggest thnt they will not enforce the su-
preme low of the land. See Martin v Hunter's
Lessee. 1 Wheat 304, 341-344, 4 L Ed 97
(1816). See also Stone v Powell, 428 US 465,
493, n 35, 49 L Ed 2d 1067, 96 S Ct 3037
(1976), and post, at 256, n 8, 87 L Ed 2d, at
188-189.
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has consented to suit in federal
court. Under the prior decisions of
this Court, none of these claims has
merit.

[473 US 241)
HI

Respondent argues that the State
of California has waived its immu-
nity to suit in federal court, and
thus the Eleventh Amendment does
not ba¥ this suit. See Clark v Bar-
nard, 108 US 436, 27 L Ed 780, 2 S
Ct 878 (1883) Respondent relies on
Art Ill, §5, of the California Consti-
tution, which provides: "Suits may
be brought against the State in such
manner and in such courts as shall
be directed by law.” In respondent’s
view, unless the California Legisla-
ture affirmatively imposes sovereign
immunity, the State i9 potentially
subject to suit in any court, federal
as well os state.

[1b, 5] The test for determining
whether a State has waived its im-
munity from federal-court jurisdic-
tion is a stringtnt one. Although a
State’s general waiver of sovereign
immunity may subject it to suit in
slate court, it is not enough to waive
the immunity guaranteed by the
Eleventh Amendment. Florida Dept,
of Health v Florida Nursing Home
Assn., 450 US 147, 150, 67 L Ed 2d
132, 101 S Ct 1032 (1981) (per cu-
riam). As we explained just last
Term, "a State’s constitutional inter-
est in immunity encompasses not
merely whether it may be sued, but
where it may be sued.” Pennhurst
Il.sup.a, at 99, 79 L Ed 2d 67, 104 S
Ct 900. Thus, in order for a state
statute or constitutional provision to
constitute a waiver of Eleventh
Amendment immunity, it must spec-
ify the State's intention to subject
itself to suit in federal court. See
Smith v Reeves, 178 US 436, 441, 44

L Ed 1140, 20 S Ct 919 (1900); Great
Northern Life Insurance Co. v Read,
322 US 47,54, 88 L Ed 1121, 64 S Ct
873 (1944). In view of these princi-
ples, we do not believe that Art Il
85, of the California Constitution
constitutes a waiver of the State’s
constitutional immunity. This provi-
sion does not specifically indicate the
State’s willingness to be sued in fed-
eral court. Indeed, the provision ap-
pears simply to authorize the legisla-
ture to waive the State’s sovereign
immunity. In the absence of an un-
equivocal waiver specifically applica-
ble to federal-court jurisdiction, we
decline to find that California has
waived its constitutional immunity.

[473 US 242)
v

[1c, 6a] Respondent also contends
that in enacting the Rehabilitation
Act, Congress abrogated the States’
constitutional immunity. In making
this orgument, respondent relies on
the pre- and post-enactment legisla-
tive history of the Act and infer-
ences from general statutory lan-
guage. To reach respondent’s conclu-
sion, we would have to temper the
requirement, well established in our
cases, that Congress unequivocally
express its intention to abrogate the
Eleventh Amendment bar to suits
against the States in federal court.
Pennhurst Il, supra, at 99, 79 L Ed
2d 67, 104 S Ct 900; Quern v Jordan,
supra, at 342-345, 59 L Ed 2d 358, 99
S Ct 1139. We decline to do so, and
affirm that Congress may abrogate
the States’ constitutionally secured
immunity from suit in federal court
only by making its intention unmis-
takably clear in the language of the
statute. The fundamental nature of
the interests implicated by the Elev-
en'* Amendment dictates this con-
clusion.
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Only recently the Court reiterated
that "the States occupy a special
and specific position in our constitu-
tional system " Garcia v San
Antonio Metropolitan Transit Au-
thority, 469 US 528, 547, 83 L Ed 2d
1016, 105 S Ct 1005 (1985). The "con-
stitutionally mandated balance of
power" between the States nnd the
Federal Government was adopted by
the Framers to ensure the protection
of "our fundamental liberties.” Id.,
at 572, 83 L Ed 2d 1016, 105 S Ct
1005 (Powell, J., dissentir.jt). By
guaranteeing the sovereign immu-
nity of the States against sui,, in
federal court, the Eleventh Amend-
ment serves to maintain this bal-
ance. "Our reluctance to infer that a
State’s immunity from suit in the
federal courts has been negated
stems from recognition of the vital
role of the doctrine of sovereign im-
munity in our federal system.”
Pennhurst II, supra, at 99, 79 L Ed
2d 67, 104 S Ct 900.

Congress' power to abrogate a
State’s immunity means that in cer-
tain circumstances the usual consti-
tutional balance between the States
and the Federal Government does
not obtain. "Congress may, in deter-
mining what is '‘appropriate

[W173 US 243]
legislation’
for the purpose of enforcing the pro-
visions of the Fourteenth Amend-
ment, provide for private suits
against States or state officials which

3. In a remarkable view of stare decisis.
Justice Brennan’s dissent states that our deci-
sion toduy evinces  ’lack of respect for prece-
dent.” Post, at 258, 87 L Ed 2d, at 190. Not a
single authority is cited for this claim. In fact,
adoption of the dissent’s position would re-
quire us to overrule numerous decisions of
this Court. However one may view the merits
of the dissent’ historical argument, tho prin-
ciple of Hans v Louisiana, 134 US 1. 33 L Ed
842, 10 S Ct 504 (1890), that "the fundamen-
tal principle of sovereign immunity limits the
grant of judicial authority in Art HI,” Penn-

87 L Ed 2d

are constitutionally impermissible in
other contexts." Fitzpatrick, 427 US,
at 456, 49 L Ed 2d 614, 96 S Ct 2666.
In view of this fact, it is incumbent
upon the feJ .al courts to be certain
of Congress’ intent before finding
that federnl law overrides the guar-
antees of the Eleventh Amendment.
The requirement that Congress un-
equivocally express this intention in
the statutory language ensures such
certainty.

It is also significant that in deter-
mining whether Congress has abro-
gated the States’ Eleventh Amend-
ment immunity, the courts them-
selves must decide whether their
own jurisdiction has been expanded.
Although it is of course the duty of
this Court "to say what the law is,"
Marbury v Madison, 1 Cranch 137,
177, 2 L Ed 60 (1803), it is appropri-
ate that we rely only on the clearest
indications in holding that Congress
has enhanced our power. See Ameri-
can Fire & Cas. Co. v Finn, 341 US
6, 17, 95 L Ed 702, 71 S Ct 534, 19
ALR2d 738 (1951) ("The jurisdiction
of the federal courts is carefully
guarded against expansion by judi-
cial interpretation . . .").

[6b] For these reasons, we hold—
consistent with Quern, Edelman,
and Pennhurst Il—that Congress
must express its intention to abro-
gate the Eleventh Amendment in
unmistakable language in the stat-
ute itself.5

hurst I1. 465 US. at 98. 79 L Ed 2d 67. 104 S
Ct 900, has been affirmed time and time
again, up to the present day. E.g., North
Carolina v Temple. 134 US 22, 30, 33 L Ed
849. 10 S CI 509 (1890); Fitts v McGhee, 172
US 516. 524. 43 L Ed 535. 19 S Ct 269 (1899);
Bell v Mississippi. 177 US 693, 44 L Ed 945,
20 S Ct 1031 (1900); Smith v Reeves. 178 US
436. 446, 44 L Ed 1140. 20 S Ct 919 (1900);
Palmer v Ohio. 248 US 32. 34. 63 L Ed 108,
39 S Ct 16 11918); Duhne v New Jersey, 251
US 311, 313, 64 L Ed 280. 40 S Ct 154 (1920);
Ex pnrie New York, 256 US, at 497, 65 L Ed
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(473 US 244]

In light of this principle, we must
determine whether Congress, in
adopting tho Rehabilitation Act, has
chosen to override the Eleventh
Amendment.4 Section 504 of the Re-
habilitation Act provides in perti-
nent part:

(473 US 245]
"No otherwise qualified handi-
capped individual in the United
States as defined in section 706(7)

1057, 41 S Ct 688; Missouri v Fiske, 290 US
18, 26, 78 |, Ea 145, 54 S Ct 18 (1933); Great
Northern Life Insurance Co. v Rend, 322 US
47. 51,88 L Ed 1121, 64 S Ct 873 (1944); Ford
Motor Co. v Department of Treasury of Indi-
ana, 323 US 459, 464, 89 L Ed 389, 65 S Ct
347 (1945); Georgia Railroad & Banking Co. v
Redwino. 342 US 299, 304, n 13, 96 L Ed 335,
72 S Ct 321 (1952); Porden v Terminal Rail-
way of Ala. Docks Dept., 377 US 184, 186, 12
L Ed 2d 233, 84 S Ct 1207 (1964); United
States v Mississippi, 380 US 128,140,13 L Ed
2d 7*7, 85 S Ct 808 (1965); Employees v
Missouri Public Health and Welfare Dept. 411
US, at z80, 36 L Ed 2d 251, 93 S Ct 1614,
Edelman v Jordan, 415 US, at 662-663, 39 L
Ed 2d 662, 94 S Ct 1347; Pennhurst Il, supra.
Justice Brennan long has ma'ntaiucd that the
settled view of Hans v Louisiana, ns estab-
lished in the holdings and reasoning of the
above cited cases, is wrong. See, e.g., County
of Oneida v Oneida Indian Notion, 470 US
226, 254, 84 L Ed 2d 169, 105 S Ct 1245 (1985)
(Brennan, J., dissenting in part); Pennhurst
11, supra, at 125, 79 L Ed 2d 67, 104 S Ct 900
(Brennan, J., dissenting): Employees v Mis-
souri Dept, of Public Health nnd Welfare,
supra, ut 298, 36 L Ed 2d 251, 93 S Ct 1614
(Brennan, J., dissenting); Edelman v Jordan,
415 US, nt 687, 39 L Ed 2d 662, 94 S Ct 1347
(Brennan, J, dissenting). It is a view, of
course, that he is entitled to hold. But the
Court has never accepted it, nnd we see no
reason to make n further response to the
scholarly, 55-pago elaboration of it today.

In a dissent expressing his willingness to
overrule Edelman v Jordan, supra, as well as
nt least 16 other Supreme Court decisions
timt have followed Hans v Louisiana, see

of this title, shall, solely by reason
of his handicap, be excluded from
the participation in, be denied the
benefits of, or be subjected to dis-
crimination under any program or
activity receiving Federnl financial
assistance or under any program
or activity conducted by any Exec-
utive agency or by the United
States Postal Service." 87 Stat
394, as amended and as set forth
in 29 USC §794 [29 USCS §794].

supra. Justice Steven9 would “further un-
rave(l) the doctrine of store decisis." Florida
Dept, of Health v Florida Nursing Home
Assn. 450 US 147, 155, 67 L Ed 2d 132, 101 S
Ct 1032 (1981), because he views the Court's
decision in Pennhurst Il ns “rcpudiat(ing) nt
least 28 coses." Post, at 304, 87 L Ed 2d. at
219, citing Pennhurst Il, supra, nt 165-166, n
50, 79 L Ed 2d 67, 104 S Ct 900 (Stevens, J..
dissenting). Wo previously have addressed at
length his allegation that the decision in

Pen-hurat Il overruled precedents of this
Co and decline to do so again here. See
r .urst I, supra, at 109-111, nn 19, 20,

,.da 21, 79 L Ed 2d 67, 104 S Ct 900 (1984).
Justico Stevens would ignore stare decisis in
this case because in tho view of a minority of
the Court two prior decisions of the Court
ignored it. This reasoning would indeed "un-
ravel" a doctrine upon which the rule of law
depends.

4, Petitioners assert (hat tho Rehabilitation
Act of 1973 does not represent nn exercise of
Congress’ Fourteenth Amendment authority,
but was enacted pursuant to the Spending
Clause, Art I, §8, cl 1. Petitioners conceded
below, however, that the Rehabilitation Act
was passed pursuant to §5 of the Fourteenth
Amendment. Thus, we first analyze §504 in
light of Congress' power under he Fourteenth
Amendment to subject unconsen.'ng Stoles to
federal court jurisdiction. See Fitzpatrick v
Bitzcr, 427 US 445, 49 L Ed 2d 614. 96 S Ct
2666 (1976). in Part V, infra, at 216, 87 L Ed
2d, at 182, wo address the reasoning of the
Court of Appeals and conclude that by accept-
ing funds under the Act, the State did not
“implicitly consen[t] to be sued ...." 735
F2d 359. 362 (19841.
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Section 505, which was added to
the Act in 1978, as set forth in 29
USC §794a [29 USCS §794a], de-
scribes the available remedies under
the Act, including the provisions
pertinent to this case:

"(a)(2) The remedies, procedures,
and rights set forth in title VI of
the Civil Rights Act of 1964 [42
USC 2000d et seq] [42 USCS
88 2000d et seq.]. shall be available
to any person aggrieved by any act
or failure to act by any recipient
of Federal assistance or Federal
provider of such assistance under
section 794 of this title.

"(b) In any action or proceeding
to enforce or charge a violation of
a provision of this subchupter, the
court, in its discretion, may allow
the prevailing party, other than
the United States, a reasonable
attorney’ fee as part of the costs."”

[Id, 6c] The statute thus provides'
remedies for violations of §504 by
"any recipient of Federal assis-
tance." There is no claim here that
the Stato of California is not a recip-

ient of federal
[473 US 246)

aid under the statute.
But given their constitutional role,
the States are not like any other
class of recipients of federal aid. A
general authorization for suit in fed-
eral court is not the kind of unequiv-
ocal statutory language sufficient to
abrogate the Eleventh Amendment.
When Congress chooses to subject
the States to federal jurisdiction, it
must do so specifically. Pennhurst I,
465 US, at 99, 79 L Ed 2d 67, 104 S
Ct 900, citing Quern v Jordan, 440
US 332, 59 L Ed 2d 358, 99 S Ct

87 L Ed 2d

1139 (1979). Accordingly, we hold
that the Rehabilitation Act does not
abrogate the Eleventh Amendment
bar to 3uits against the States.

\%

Finally, we consider the position
adopted by the Court of Appeals that
the Stata consented to suit in federal
court by accepting funds under the
Rehabilitation Act.9735 F2d, at 361-
362. In reaching this conclusion, the
Court of Appeals relied on "th«, ex-
tensive provisions [of the Act] under
which the states are the express
intended recipients of federal assis-
tance." Id,, at 360. It reasoned that
"this is a case in which a ’congres-
sional enactment ... by its terms
authorized suit by designated plain-
tiffs against a general class of defen-
dants which literally included States
or state instrumentalities,” and ’the
State by its participation in the pro-
gram authorized by Congiess had in
effect consented to the abrogation of
that immunity,” ’ id., at 361, citing
Edelman v Jordan, 415 US, at 672,
39 L Ed 2d 662, 94 S Ct 1347. The
Court of Appeals thus concluded
that if the State "has participated in
and received funds from programs
under the Rehabilitation Act, [it] has
implicitly consented to be sued ns a
recipient under 29 USC 8794 [29
USCS §794]." 735 F2d, at 332.

[1e, 7] The court properly recog-
nized that the mere receipt of fed-
eral funds cannot establish that a
State has consented to suit

[473 US 247]
in fed-
eral court. Ibid., citing Florida Dept,
of Health v Florida Nursing Home
Assn., 450 US, at 150, 67 L Ed 2d

S.  Although tho Court of Appeals socmeil tontod to federal jurisdiction it engaged in

stale that the Rehobilitation Act wns adopted

pursuant to §5 of the Fourteenth Amend-

ment, by focusing on whether the Stato con-
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analysis relevant to Spending Clause enact-
ments.
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132, 101 S Ct 1032; Edelman v Jor-
dan, supra, at 673, 39 L Ed 2d 662,
94 S Ct 1347. The court err°.', how-
ever, in concluding that be-" e var-
ious provisions of the Rehabilitation
Act are addressed to the States, a
State necessarily consents to suit in
federal court by participating in pro-
grams funded under the statute. We
have decided today that the Rehabil-
itation Act does not evince an un-
mistakable congressional pu.oose,
pursuant to 85 of the Fourteenth
Amendment, to subject unconsentii'g
States to the jurisdiction of the fed-
eral courts. The Act likewise falls
far short of manifesting a clear in-
tent to condition participation in the
programs funded undel'the Acton a
State’s consent to waive its constitu-
tional immunity. Thus, were we to

view this statute as an enactment
pursuant to the Spending Clause,
Art |, §8, see n 4, supra, we would
hold that there was no indication
that the State of California con-
sented to federal jurisdiction

\

[1f] The provisions of the Rehabili-
tation Act fall far short of express-
ing an unequivocal congressional in-
tent to abrogate the States’ Eleventh
Amendment immunity. Nor has the
State of California specifically
waived its immunity to suit in fed-
eral court. In view of these determi-
nations, the judgment of the Court
of Appeals must be reversed.

It is so ordered.

SEPARATE OPINIONS

Justice Brennan, with whom Jus-
tice Marshall, Justice Blackmun,
and Justice Stevens join, dissenting.

If the Court's Eleventh Amend-
ment doctrine were grounded on
principles essential to tne structure
of our federal system or necessary to
protect the cherished constitutional
liberties of our people, the doctrine
might be unobjectionable; the inter-
pretation of the text of the Constitu-
tion in light of changed circum-
stances and unforeseen events—and
with full regard for the purposes
underlying the text—has always
been the unique role of this Court.

But the Court's
[473 US 248]

Eleventh Amend-
ment doctrine diverges from text
and history virtually without regard
to underlying purposes or genuinely
fundame ital interests. In conse-
quence, the Court has put the fed-

eral judiciary in the unseemly posi-
tion of exempting the States from
compliance with lawn that bind ev-
ery other legal actor in our Nation.
Because | believe that the doctrine
rests on flawed premises, misguided
history, and an untenable vision of
the needs of the federal system it
purports to protect, 1 believe that
the Court should take advantage of
the opportunity provHed by this
case to reexamine the doctrine's his-
torical and jurisprudential founda-
tions. Such an inquiry would reveal
that the Court, in Professor Shapi-
ros words, has taken a wrong turn.1
Because the Court today follows this
mistaken path, | respectfully dissent.

I first address the Court’s holding
that Congress did not succeed in
abrogating the States’ sovereign im-

1. See Shapiro. WronR Turns: T'e Eleventh Amendment and the Pennhurst Case. 98

Harv L Rev 61 (19841.
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munity when it enacted §504 of the
Rehabilitation Act, 29 USC §794 [29
USCS §794], If this holding resulted
from the Courts examination of the
statute and its legislative history to
determine whether Congress in-
tended in §504 to impose an obliga-
tion on the States enforceable in
federal court, | would confine my
dissent to the indisputable evidence
to the contrary in the language and
history of § 504.

Section 504 imposes an obligation
not to discriminate ngainst the
handicapped in "any program or ac-
tivity receiving Federal financial as-
sistance."” This language is general
und unqualified, and contains no in-
dication whatsoever thot an exemp-
tion for the States was intended.
Moreover, state governmental pro-
grams and activities are undoubt-
edly the recipients of a large per-
centage of federal funds.3Given this

[w173 US 2-19)
widespread state dependence on fed-
eral funds, it is quite incredible to
assume that Congress did not intend
that the States should be fully sub-
ject to the strictures of §504.

The legislative history confirms
that the States were among the pri-
mary targets of §504. In introducing
the predecessor of §504 as an
amendment to Title VI of the Civil
Rights Act of 1964, 42 USC §2000d
'12 USCS §820G0d], Represenative
Vanik clearly indicated that govern-
ments would be among the primary
targets of the legislation: "Our Gov-
ernments tax [handicapped] people,
their parents and relatives, but fail
to provide services for them. . ..
The opportunities provided by the
Government almost always exclude

2. For instance, in 1972-1973, the year in
which Congress, was considering §504, state
govemmenls received over $31 billion in reve-
nue from the Federal Government. By 1981-
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the handicapped.” 117 Cong Rec
45974 (1971). He further referred
approvingly to a federal-court suit
against the State of Pennsylvania
raising the issue of educational op-
portunities for the handicapped. See
id., at 45974-45975 (citing Pennsylva-
nia Assn. for Retarded Children v
Pennsylvania, 343 F Supp 279 (ED
Pa 1972), and characterizing it as a
"suit against the State”). Two
months later, Representative. Vanik
noted the range of state actions that
could disadvantage the handicapped.
He said that state governments
"lack funds and facilities” for medi-
cal care for handicapped children
and "favor the higher income fami-
lies” in tuition funding. 118 Cong
Rec 4341 (1972). He pointed out that
"the States are unable to define and
deal with" the illnesses of the handi-
capped child, and that "[e]xclusion of
handicapped children [from public
schools] is illegal in some States, but
the States plead lack of funds." Ibid.
Similarly, Senator Humphrey, the
bill’s sponsor in the Senate, focused
particularly on a suit against a
state-operated institution for the
mentally retarded as demonstrating
the need for the bill. See id., at 9495,
9502.

The language used in the statute
("any program or activity receiving
Federal financial assistance") has

long been used
[473 US 250]

to impose obligations on
the States wunder other statutory
schemes. For example, Title Vi, en-
acted in 1964, bans discrimination
on the basis of race, color, or na-
tional origin by "any program or
activity receiving Federal financial

1982. this hnd grown to $66 billion. Bureau of
the Census, Historical Statistics on Govcrn-
menial Finances and Employment 34 (1982).
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assistance.” 42 USC 8§2000d [42
USCS 8§2000d]. Soon after its enact-
ment, seven agencies promulgated
regulations that defined a recipient
of federal financial assistance to in-
clude "any State, political subdivi-
sion of any State or instrumentality
of any Stato or political subdivision."
See, e.g., 29 Fed Reg 16274, § 15.2(¢)
(1964). See generally Guardians
Assn. v Civil Service Comm’n, 463
US 582, 618, 77 L Ed 2d 866, 103 S
Ct 3221 (1983) (Marshall, J., dissent-
ing). Over 40 federal agencies and
every Cabinet Department adopted
similar regulations. Id., at 619, 77 L
Ed 2d 866, 103 S Ct 3221. As Sena-
tor Javits remarked in the debate on
Title VI, "[w]e are primarily trying
to reach units of government, not
individuals." 110 Cong Rec 13700
(1964).

Similarly Title IX of the Educa-
tion Amendments of 1972, 20 USC
§ 1681(a) [20 USCS § 1681(a)], prohib-
its discrimination on the basis of sex
by "any education program or activ-
ity receiving Federal financial assis-
tance." The regulations governing
Title IX use the same definition of
"recipient”—which explicitly in-
cludes the States—as do the Title VI
regulations. See 34 CFR §106.2(h)
(1985). The Congress that enacted
§504 had the examples of Titles VI
and IX before it, and plainly knew
that the language of the statute

would include the States.3
[473 US 251]

implementing regulation! promul-
gated for 8504 included the same
definition of "recipient" that had
previously been used to implement
Title VI and Title 1X. See 45 CFR
§84.3(f) (1984). In 1977, Congress
held hearings on the implementation
of §504, and subsequently produced
amendments to the statute enacted
in 1978. Pub L 95-602, 92 Stat 2982,
§505(a)(2), 29 USC §794a [29 USCS
§ 794a). The Senate Report accompa-
nying the amendments explicitly ap-
proved the implementing regula-
tions. S Rep No. 95-890, p 19 (1981).
No Member of Congress questioned
the reach of the regulations. In de-
scribing anothei section of the 1978
amendments which brought the Fed-
eral Government within the reach of
§504, Representative Jeffords noted
that the section "applies 504 to the
Federal Government as well as State
and local recipients of Federal dol-
lars." 124 Cong. Rec. 1390.1. (1978).<
Representative Sarasin emphasized
that ”[n]Jo one should discriminate
against an individual because he or
she suffers from a handicap—not
private employers, not State and lo-
cal governments, and most certainly,
not the Federal Government.” Id., at
38552.

The 1978 amendments also ad-
dressed the remedies for violations
of § 504:

"The remedies, procedures, and
rights set forth in title VI of the
Civil Rights Act of 1964 [42 USC

3. The Rehabilitation Ac( was amended intent with which §504 was enacted." Alexan-

1974. a year after its origiral enactment. Pub

der v Chnnte. 469 US 287, 306-307, n 27, 83 |

1 93-516, 88 Stat 1617. The Senate Report Ed 2d 661,105 SCt 712 0 985).

thnt accompanied the amendment acknowl-
edged thnt "Section 504 was patterned after,
and is almost identical to, tho antidiscrimina-
tion language of section 601 of the Civil
RiRhts Act of 1964,. . . nnd section 901 of the
Education Amendments of 1974 [sic]l." S Rep
No. 93-1297, pp 39-40 (1974). These amend-
ments nnd their history “clarified the scope of
§504” and "shed significant light on the in-

4. Representative Jeffords also noted that
"it did not seem right to me thnt the Federal
Government should require States and locali-
ties to eliminate discrimination against tho
handicapped wherever it exists and remain
exempt themselves." 124 Cong Rec 38551
(1978).
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2000d et seq.] [42 USCS 2000d et
aeq.] shall be available to any per-
son aggrieved by any act or failure
to act by any recipient of Federal
assistance or Federal provider of
such assistance under section 794
of this title." 29 USC §794(uX2)
[29 USCS § 794(aX2)],

Again, the amendment referred in
general and unqualified terms to
"any recipient of Federal assis-
tance." An additional
[473 US 232]

provision of
the 1S78 amendments made avail-
able attorney’s fees to prevailing
parties in actions brought to enforce
§504. Discussing these two provi-
sions, Senator Cranston presupposed
that States would be subject to suit
under this section:

"[W]ith respect to State and local
bodies or State and local officials,
attorney's fees, similar to other
items of cost, would be collected
from the official, in his official ca-
pacity from funds of his or her
agency or under his or her control;
or from the State or local govern-
ment-regardless of whether such
agency or Government is a named
party.” 124 Cong Rec 30347 (1978)

Given the unequivocal legislative
history, the Court’s conclusion that
Congress did not abrogate the
States’ sovereign immunity when it
enacted 8504 obviously cannot rest
on an analysis of what Congress in-

5.
2d, at 179, tent that the Court applies to
purported state waivers of sovereign immu-
nity is a mirror imoge of the test it applies to
congressional abrogation of state sovereign
immunity. Just ns the Court today decides
thnt Congress, if it desires effectively to nbro-
gote a State's sovereign immunity, must do so
expressly in the statutory language, so the
Court similarly decides that n State's waiver,
to be effective, must be “specifically applicable
to federal-court jurisdiction.” Ibid. In the
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tended to do or on what Congress
thought it wus doing. Congress in-
tended to impose a legal obligation
on the States not to discriminate
against the handicapped. In addi-
tion, Congress fully intended that
whatever remedies were available
against other entities—including the
Federal Government itself after the
1978 amendments—be equally avail-
able against the States. There is
simply not a shred of evidence to the

contrary.

Rather than an interpretation of
the intent of Congress, the Court’s
decision rests on the Court’s current
doctrine of Eleventh Amendment
sovereign immunity, which holds
that "the fundamental principle of
sovereign immunity limits the grant
of judicial authority in Art 111" of
the Constitution. Pennhurst State
School and Hospital v Halderman,
465 US 89, 98, 79 L Ed 2d 67, 104 S
Ct 900 (1984). Despite the presence
of the most clearly lawless behavior
by the state government, the Court’s
doctrine holds that the judicial au-
thority of the United States

[473 US 253]
does not
extend to suits by an individual
against a State in federal court.

The Court acknowledges that the
supposed lack of judicial power may
be remedied, either by the State’s
consent,” or by express congressional

The “stringent,” see nnte. nt 241, 87 | Ed Court's words, "(a)lthough a State's general

waiver of sovereign immunity may subject it
to suit in state court, it is not enough to
waive the Immunity guaranteed by the Elev-
enth Amendment.” Ibid. Ordinarily, a federal
court is expected faithfully to decide state-law
questions before it as the courts of a State
would. I would think that a federal court
deciding the scope of a stato waiver of sover-
eign immunity should attempt to construe the
state low of sovereign immunity as a state
court would, making uso of relevant legisla-
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abrogation pursuant to the Civil
War Amendments, see Fitzpatrick v
Bitzer, 427 US 445, 49 L Ed 2d 614,
96 S Ct 2666 (1976); City of Rome v
United States, 446 US 156, 64 L Ed
2d 119, 100 S Ct 1548 (1980), or
perhaps pursuant to other congres-
sional powers. But the Court has
raised formidable obstacles to con-
gressional efforts to abrogate the
States’ immunity; the Court has put
in place a series of special rules of
statutory draftsmanship that Con-

gress
[473 US 254)

must obey before the Court
will accord recognition to its act.
Employees v Missouri Dept, of Pub-
lic Health and Welfare, 411 US 279,
36 L Ed 2d 251, 93 S Ct 1614 (1973),
hold that Congress must make its
intention “"clear” if it sought to lift
the States’ sovereign immunity con-
ditional on their participation in a
federal program. Id,, at 285, 36 L Ed
2d 251, 93 S Ct 1614. Edelman v
Jordan, 415 US 651, 39 L Ed 2d 662,
94 S a 1347 (1974), made it still
more difficult for Congress to act,
stating that "we will find waiver
only where stated by the most ex-
press language or by such over-
whelming implications from the text
as will leave no room for any other
reasonable construction.” Id., at 673,
39 L Ed 2d 662, 94 S Ct 1347. Penn-
hurst State School and Hospital v
Halderman, supra, required "an un-

tivc history and legal precedents. Yet. despite
the absence of any identifiable federal interest
that would justify a departure from state law,
tho Court eschews any effort to construe Cali-
fornias constitutional waiver requirement in
accordance with California law. See, e.g.. Mus-
kopf v Coming Hospital Dist.. 55 Cal 2d 211,
216. 359 P2d 457, 460 (19011 (abrogating state
sovereign immunity for all tort coses and
holding it to bo an "anachronism, without
rational basis, and existing) only by tho force
of inertia”). Id., at 210, 359 P2d, nt 460.
Instead, the Court 6eems to believe that the
Eleventh Amendment justifies the Court In
imposing on the state legislatures, as well us

equivocal expression of congressional
intent." Id,, at 99, 79 L Ed 2d 67.
104 S Ct 900. Finally, the Court
today tightens the noose by requir-
ing "that Congress must express its
intention to abrogate the Eleventh
Amendment in unmistakable lan-
guage in the statute itself," Ante, at
243, 87 L Ed 2d, at 180 (emphasis
added).

These special rules of statutory
drafting are not justified (nor are
they justifiable) as efforts' to deter-
mine the genuine intent of Congress;
no reason has been advanced why
ordinary canons of statutory con-
struction would be inadequate to as-
certain the intent of Congress.
Rather, the special rules are de-
signed as hurdles to keep the disfa-
vored suits out of the federal court.
In the Court's words, the test flows
from need to maintain "the usual
constitutional balance between the
States and the Federal Govern-
ment." Ante, at 242, 87 L Ed 2d, at
180* The doctrine is thus based on a
fundamental policy decision, vaguely
attributed to the Framers of Article
Il or the Eleventh Amendment,
that the federal courts ought not to
hear suits brought by individuals
against States. This Court executes
the policy by making it difficilt, but
not impossible,

[473 US 255)
for Congress to create

Congress, special rules of slatutory draftsman-
ship if they would make a waiver of state
sovereign immunity in federal court success-
ful. Apporontly, even States that want to
mnkc a federal forum available for the fair
adjudication of grievances arising under fed-
eral law ought to be deterred from doing so.

6. See also Pennhurst Stale School and
Hospital v Halderman, 46r US 89, 99, 79 L
Ed 2d 67, 104 S Ct 900 (1984) ("Our reluc-
tance to infer that a State's immunity from
suit in the federal courts has been negated
stems from recognition of the vital role of the
doctrine of sovereign immunity in our federal
system").
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private rights of action against the
States.’

Reliance on this supposed constitu-
tional policy reverses the ordinary
role of the federal courts in federal-
question cases. Federal courts are
instruments of the National Govern-
ment, seeing to it that constitutional
limitations are obeyed while inter-
preting the will of Congress in en-
forcing the federal laws, In the Elev-
enth Amendment context, however,
the Court instead relies on a sup-
posed constitutional policy disfavor-
ing suits against States ns justifica-
tion for ignoring the will of Con-
gress; the goal seems to be to ob-
struct the ability of Congress to
achieve ends that are otherwise con-
stitutionally unexceptionable and
well within the reach of its Article |
powers.

The Court’s sovereign immunity,
doctrine has other unfortunate re-

87 L Ed 2d

suits. Because the doctrine is incon-

sistent with the
[473 US 256]

essential function of
the federal courts—to provide a fair
and impartial forum for the uniform
interpretation and enforcement of
the supreme law of the land—it has
led to the development of a complex
body of technical rules made neces-
sary by the need to circumvent the
intolerable constriction of federal ju-
risdiction that would otherwise oc-
cur. Under the rule of Ex parte
Young, 209 US 123, 52 L Ed 714, 28
S Ct 441 (1908), a State may be
required to obey federal law, so long
as the plaintiff remembers to name a
state official rather than the State
itself as defendant, see Alabama v
Pugh, 438 US 781, 57 L Ed 2d 1114,
98 S Ct 3057 (1978), and so long as
the relief sought is prospective
rather than retrospective. Edelman
v Jordan, 415 US 651, 39 L Ed 2d
662, 94 S Ct 1347 (1974)." These

7. In this case, the Court’s decision relent- this chronolotv, for the Court now to hold

lessly to apply its "clenr-statement rule” dem-
onstrates how that rule serves no purpose
other than obstructing the will of Congress.
When Congress enacted §504, it could have
had no idea that it must obey tho extreme
clear-statement rule adopted by the Court for
tho first time today. The roots of that rule are
found in Employees v Missouri Dept, of Public
Health and Welfare, 411 US 279, 36 L Ed 2d
251, 93 S Ct 1614 (1973), which was decided
on April 18. 1973. Cf. Parden v Terminal
Railway of Ala. Docks Dept., 377 US 184,12 L
Ed 2d 233, 84 S Ct 1207 (1964). The Employ-
ees case, of course, did not itself lay down the
extreme rule adopted today. In any event, the
bill which became 8§504 hnd been first en-
acted six months previously. See 118 Cong
Rec 35841 (Oct. 13,1972) (enactment of bill by
Senate); id., at 36109 (Oct. 14, 1972) (enact-
ment of bill by House) It wns then vetoed by
tho President and reenacted in February
1973. See 119 Cong Rec 5901 (Feb. 28. 19731
(Senate); id., at 7139 (Mar. 8, 1973) (House).
Another veto followed, ond the legislation was
finally signed into law on September 26, 1973.
See id.,, at 29633 (Sept. 13, 1973) (Senate
enuctment of final bill); id., nt 30151 (Sept. 18,
1973) (llouso enactment of final bill). Given
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that Congress did not abrogate the States'
immunity because it did not "unequivocally
express this intention in the statutory lan-
guage” is to change the rules for lawmaking
after Congress has already o.tcd. Congress,
like other officials, “cannot be expected to
predict tho future course of constitutional
law." Procunier v Nnvarotte, 434 US 555, 562,
55 L Ed 2d 24, 98 S Ct 855 (1978).

8. There are other rules created specifically

to permit suits that would appear to be
barred by any thoroughgoing interpretation of
the Eleventh Amendment as a bar to exercise
of the federal judicial power in suits against
States. For instance, Lincoln County v Lun-
ing, 133 US 529, 530, 33 L Ed 756, 10 S Ct
363 (1890), established that the Eleventh
Amendment is not a bar to suits against local
governmental units. In oddition, it seems to
have been a longstanding, though unarticu-
lated, rule that the Eleventh Amendment
does not limit exercise of otherwise proper
federal r pelintc jurisdiction over suits from
state courts. For instance, in Bacchus Im-
ports, Ltd. v Dias, 468 US 263, 82 L Ed 2d
200, 104 S Ct 3049 (1984), wc ndjudicatcd a
taxpayer’s appeal from on unfavorable judg-
ment in a suit ngainst state officials for re-
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intricate rulta often create manifest
injustices, while failing to respond to
any legitimate needs of the States. A
damages award may often be the
only practical remedy available to
the plaintiff,” and the threat of a
damages award may be the only

effective
[473 US 257]

deterrent to a defendant’s
willful violation of federal law. Cf.
Edelman v Jordan, supra, at 691-692,
39 L Ed 2d 662, 94 S a 1347 (Mar-
shall, J., dissenting). While the pro-
hibition of damages awards thus im-
poses substantial costs on plaintiffs
and on members of a class Congress
sought to protect, the injunctive re-
lief that is permitted can often be
more intrusive—and more expensive
—than a simple damages award
would be.1

The Courts doctrine itself has
been unstable. As 1 shall discuss
below, the doctrine lacks a textual
anchor, a firm historical foundation,
or a clear rationale. As a result, it
has been impossible to determine to

fund of taxeo. Cf. Edelman v Jordan. Compare
Martinez v California, 444 US 277, 62 L Ed 2d
481, 100 S Ct 653 (1980) (adjudicating appeal
of § 1983 action brought against State in state
court) with Quern v Jordan, 440 US 332,59 L
Ed 2d 358, 99 S Ct 1139 (1979) (holding thnt
§ 1983 docs not obrognto state sovereign im-
munity in federal court). See also Williams v
Vermont, 472 US 14, 86 L Ed 2d 11. 105 S Ct
2465 11986); Summa Corp. v California ex rel.
State Lands Comm’n, 466 US 198, 80 L Ed 2d
237,104 S Ct 1761 (1984); Aloha Airlines, Inc.
v Director of Taxation of Hawaii, 464 US 7,
78 L Ed 2d 10, 104 S Ct 291 (1983); Thomas v
Review Board of Ind. Employment Security
Div., 450 US 707, 67 L Ed 2d 624, 101 S Ct
1425 (1981); Bonelli Cattle Co. v Arizona, 414
US 313,38 L Ed 2d 526, 94 S Ct 517 (1973).

what extent the principle of state
accountability to the rule of law can
or should be accommodated within
the competing framework of state
nonaccountability put into place by
the Court’s sovereign immunity doc-
trine. For this reason, we have been
unable to agree on the content of
the special "rules" we have applied
to Acts of Congress to determine
whether they abrogate state sover-
eign immunity. Compare Parden v
Terminal Railwa" of Ala. Docks
Dept,, 377 US 184, 12 L Ed 2d 233,
84 S Ct 1207 (1964), v/ith Employees
v Missouri Dept, of Public Health
and Welfare, 411 US 279, 36 L Ed 2d
251, 93 S Ct 1614 (1973). Whatever
rule is decided upon at a given time
is then applied retroactively to ac-
tions taken by Congress. See n 7,
supra. Finally, in the absence of any
plausible
[473 US 258]

limiting principles, the Court
has overruled and ignored past cases
that seemed to stand in the way of
vindication of the doubtful States’
right the Court has created. See

he had brought suit against state officials as
well as the Stale itself, it is reasonable to
suppose that now—six years Inter—he has
attained his degree and would obtain no ben-
efit from an injunction ordering the end of
discrimination against the handicapped in
hiring graduate student assistants. "For peo-
ple in [Scanlon's] shoes, it is damages or
nothing.” Bivens V Six Unknown Federal Nar-
cotics Agents, 403 US 388, 410, 29 L Ed 2d
619, 91 SCt 1999 (1971).

10. Congress, of course, may decide in a

given case that a remedial scheme should be
limited to either damages or injunctive relief.
Cf. 42 USC §2000n-3(n) [42 USCS § 2000a-3(a)]
(statute limiting remedy to "preventive" relief
against all defendants). Our role in such a
case is to interpret the will of Congress with
respect to tho scope of the permissible relief.

9. In this case, for instance, damages mayln the Eleventh Amendment context, how-

well bo tho only practical relief available for
the respondent. lie originally brought suit in
1979 alleging thnt the State had improperly
denied him employment ns a graduate stu-
dent assistant recreational therapist. Even if

ever, the Court seems to have decided that
the supposed constitutions! policy disfavoring
suits against States justifies limiting the scope
of relief regardless of the apparent will of
Congress.
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Pennhurst State School and Hospital
v Halderman, 465 US, at 165-166, n
50, 79 L Ed 2d 67, 104 S Ct 900.

I might tolerate all of these re-
sults—the unprecedented intrusion
on Congress’ lawmaking power and
consequent increase in the power of
the courts, the development of a
complex set of rules to circumvent
the obviously untenable results thnt
would otherwise ensue, the lack of
respect for precedent and the lessons
of the pnst evident in Pennhurst—if
the Courts sovereign immunity doc-
trine derived from essential constitu-
tional values protecting the freedom
of our people or the structure of our
federal system. But that is sadly not
the case. Instead, the paradoxical
effect of the Court's doctrine is to
require the federal courts to protect
States that violate federal law from
the legal consequences of their con-,
duct.

Since the Court began over a de-
cade ago aggressively to expand its
doctrine of Eleventh Amendment
sovereign immunity, see Employees
v Missouri Dept, of Public Health
and Welfare, supra, modern scholars
nnd legal historians have taken a
critical look at the historical record
that is said to support the Court’s re-
sult." Recent research has discovered

1. See, e. g., Fletcher, A Historical Inter-
pretation of the Eleventh Amendment: A
Nurrow Construction of nn Affirmative Grant
of Jurisdiction Rather than a Prohibition
Against Jurisdiction, 35 Stan |. Rev 1033
(1983) (hereinafter Fletcher); Gibbons, Tho
Eleventh Amendment and State Sovereign
Immunity: A Rcinterprctation, 83 Colum L
Rev 1889 (1983) (hereinafter Gibbonsi; C. Ja-
cobs, The Eleventh Amendment and Sover-
eign Immunity (1972) ihereinafter Jacobs);
Field, The Eleventh Amendment nnd Other
Immunity Doctrines, 126 U Pa L Rev 516,
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[473 US 259]
and collated substantial evidence that
the Court’s con ititutional doctrine of
state sovereir immunity has rested
on a mistaken historical premise.
The flawed underpinning is the
premise that either the Constitution
or the Eleventh Amendment embod-
ied a principle of state sovereign
immunity as a limit on the federal
judicial power. New evidence con-
cerning the drafting and ratification
of the original Constitution indicates
that the Framers never intended to
constitutionnlize the doctrine of
state sovereign immunity. Conse-
quently, the Eleventh Amendment
could not have been, as the Court
has occasionally suggested, an effort
to reestablish a limitation on the
federal judicial power granted in Ar-
ticle 11l. Nor, given the limited
terms in which it was written, could
the Amendment's narrow and tech-
nical language be understood to
have instituted a sweeping new limi-
tation on the federal judicial power
whenever an individual attempts to
sue a State. A close examination of
the historical records reveals a
rather different status for the doc-
trine of state sovereign immunity in
federal court. There simply is no
constitutional principle of state sov-
ereign immunity, and no constitu-
tionally mandated policy of exclud-

1203 (1978) (hereinafter Field); Nowak. Tho
Scope of Congressional Power to Create
Causes of Action Against Stato Governments
and the History of the Elovjnth nnd Four-
teenth Amendments, 75 Colum L Rev 1413
(1975); Orth, The Interpretation of the Elev-
enth Amendment, 1798-1908: A Cate Study of
Judicial Power. 1983 U 111 L Rev 423; Sha-
piro, Wrong Turns: Tho Eleventh Amendment
and the Pennhurst Case, 98 Hnrv L Rev 81
(1984); Engdnhl, Immunity and Accountability
for Positive Governmental Wrongs, 44 U Colo
L Rev 1 (1972).
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ing suits against States from federal
court.

A

In Hans v Louisiana, 134 US 1, 33
L Ed 842, 10 S Ct 504 (1890), the
Court stated that to permit a citizen
to bring a suit against a State in
federal court would be "an attempt
to strain the Constitution and the
law to a construction never imag-
ined or dreamed of.” Id., at 15, 33 L
Ed 842, 10 S Ct 504. The text of the
Constitution, of course, contains no
explicit adoption of a principle of
state sovereign immunity. The pas-
sage from Hans thus implies that
everyone involved in the framing or
ratification of the Constitution be-

lieved
[473 US 280]

that Article 11l included a
tacit prohibition on the exercise of
the judicial power when a State was
being sued in federal court. The
early history of the Constitution re-
veals, however, that the Court in
Hans was mistaken. The unamended
Article 11l was often read to the
contrary to prohibit not the exercise
of the judicial power, but the asser-
tion of state sovereign immunity as
a defense, even in coses arising
soiely under state law.

It is useful to begin with the text
of Article Ill. Section 2 provides:

"The judicial Power shall extend
to all Cases, in Law and Equity,
arising under this Constitution,
the Laws of the United States, und
Treaties made, or which shall be
made, under their Authority;—to
all Cases affecting Ambassadors,
other public Ministers and Con-
suls;—to all Cases of admiralty
and maritime Jurisdiction;—to
Controversies to which the United
States shall be a Party;—to Con-
troversies between two or more
States;—between a State and Citi-

zens of another State;—between
Citizens of different Stai ss,—be-
tween Citizens of the same State
claiming Lands under Grants of
different States, and between a
State, or the Citizens thereof, and
foreign States, Citizens or Sub-
jects."

The judicial power of the federal
courts thus extends only to certain
types of cases, identified either by
subject matter or parties. The sub-
ject-matter heads of jurisdiction in-
clude federal questions ("all Cases,
in Law and Equity, arising under
this Constitution, the Laws of the
United States, and Treaties made”)
and admiralty ("all Cases of admi-
ralty and maritime Jurisdiction").
The party-based heads ofjurisdiction
include what might be called ordi-
nary diversity ("Controversies .
between Citizens of different
States"), state-citizen diversity ("be-
tween a State and Citizens of an-
other State"), and state-alien diver-
sity ("between a State ... and for-
eign . . . Citizens”). It is the latter
two clauses, providing for state-citi-
zen and state-alien diversity, that

were
[473 US 261]

at the focus of the Court’s deci-
sion in Chisholm v Georgia, 2 Dali.
419, 1 L Ed 440 (1793), and the
subsequent ratification of the Elev-
enth Amendment.

To understand the dispute con-
cerning the state-citizen and state-
alien diversity clauses, it is crucial
to understand the relationship be-
tween the party-based and subject-
matter heads of jurisdiction. The
grants of jurisdiction in Article Il
are to be read disjunctively. The
federal judicial power may extend to
a case if it falls within any of the
enumerated jurisdictional heads.
Thus, a federal court can hear a
federal-question case even if the
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parties are citizens of the same
state; it can exercise jurisdiction
over cases between citizens of differ-
ent states even where the case does
not arise under federal law. Most
important for present purposes, the
language of the unamended Article
Il alone would permit the federal
courts to exercise jurisdiction over
suits in which a noncitizen or alien
is suing a State on a claim of a
violation of state law.

This standard interpretation of
Article 111 gave a special importance
to the interpretation of the state-citi-
zen and state-alien diversity clauses.
The clauses by their terms permitted
federal jurisdiction over any suit be-
tween a State and a noncitizen or a
State and an alien, and in particular
over suits in which the plaintiff was
the noncitizen or alien and the de-
fendant was the State. Yet in most
of the States in 1789, the doctrine of
sovereign immunity formally for-
bade the maintenance of suits
against States in state courts, al-
though the actual effect of this bar
in frustrating legal claims against
the State was unclear.2 Thus, the
question left open by the terms of
the two clauses was whether the

State law of
[473 US 262)

sovereign immunity
barred the exercise of the federal
judicial power.

A plaintiff seeking federal jurisdic-
tion against a State under the state-
citizen or state-alien diversity
clauses would be asserting a cause of
action based on state law, since a
federal question or admiralty claim

87 L Ed 2d

would provide an independent basis
for jurisdiction that did not depend
on the identity of the parties. To
read the two clauses to abrogate the
state-law sovereign immunity de-
fense would be to find in Article 111
a substantive federal limitation on
state law. Although a State previ-
ously could create a cause of action
to which it would not itself be liable,
this same cause of action now could
be used (at least by citizens of other
States or aliens) in federal courts to
sue the State itself. This was a par-
ticularly troublesome prospect to the
States that had incurred debts, some
of which dated back to the Revolu-
tionary War. The debts would natu-
rally find their way into the hands
of noncitizens and aliens, who at the
first sign of default could be ex-
pected promptly to sue the State in
federal court. The States effort to
retain its sovereign immunity in its
own courts would turn out to be
futile. Moreover, the resulting abro-
gation of sovereign immunity would
operate retroactively; even debts in-
curred years before the Constitution
was adopted—and before either of
the contracting parties expected that
a judicial remedy against the State
would be available—would become
the basis for causes of action
brought under the two clauses in
federal court.

In short, the danger of the state-
citizen and state-alien diversity
clauses was that, if read to permit
suits against States, they would have
the effect of limiting state law in a
way not otherwise provided for in
the Constitution. The original Con-

12.  Professor Jotfe has explained that the creign Immunity. 77 Harv L Rev 1 (1963).

dortrine of sovereign immunity in English
practice priir to 1789 rarely was a bar to
effective relief for those who hod legitimate
claims against the government. See Jnffo,
Suita Against Governments nnd Officers: Sov-
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Judge Gibbons' recent essay similarly points
out that the docirino of sovereign immunity
in the Colonies may also have had a very
limited scope. See Gibbons, at 1895*1899.
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stitution prior to the Bill of Rights
contained only a few express limita-
tions on state power. Yet the States
would now find in Article Il itself a
further limit on state action: Despite
the fact that the State as sovereign
had created a given cause of action,
Article HI would have made it im-

possible
[473 US 263]

for the State effectively to
assert a sovereign immunity defense
to that action.

The records of the Constitutional
Convention do not reveal any sub-
stantial controversy concerning the
state-citizen and state-alien diversity
clauses.” The language of Article
In,f‘which provides one guide to its
meaning, is undoubtedly consistent
with suits against States under both
subject-matter heads of jurisdiction
(for example, a suit arising out of
federal law brought by a citizen
against a State) and party-based
heads of jurisdiction (for example, a
suit brought under the state-citizen
diversity clause itself). However, a
federal-question suit against a State
does not threaten to displace a prior
state-law defense of sovereign immu-
nity, because state-law defenses
would not of ".heir own force be ap-
plicable to federal causes of action.
On the ither hand, a state-citizen
suit agai ist a State does, as sug-
gested above, threaten to displace

13. See Fletcher, al 1045-1046; Jacobs, al
14-20.

14. Aa reported by the Committee on Detail,
the original drafl provided that "[tjhe jurisdic-
tion of the supreme tribunal shall extend . . .
to such other cases, ns tho national legislature
may assign, as involving 'he national pence
nnd harmony, in tl >collection of the reve-
nue),) in disputes be, ween citizens of different
states!,) in disputes between a State a Citizen
or Citizens of another State!,] in disputes
between different states; nnd in disputes, in
which subjects or citizens of other countries
are concerned!,) & in Cases of Admiralty Jur-

any extant state-law sovereign im-
munity defense.

An examination of the debates
surrounding the state ratification
conventions proves more productive.

The various
[473 US 264)

references to state sov-
ereign immunity all appear in dis-
cussions of the s*ate-citizen diversity
clause. Virtually all of the com-
ments were addressed to the prob-
lem created by state debts that pre-
dated the Constitution, when the
State's creditors may often have had
meager judicial remedies in the case
of default. Yet, even in this sensitive
context, a number of participants in
the debates welcomed the abrogation
of sovereign immunity that they
thought followed from the state-citi-
zen and state-alien clauses. The de-
bates do not directly address the
question of suits against States in
admiralty or federal-question cases,
where federal law and not state law
would govern. Nonetheless, the ap-
parent willingness of many delegates
to read the state-citizen clause as
abrogating sovereign immunity in
state-law causes of action suggests
that they would have been even
more willing to permit suits against
States in federal-question cases,
where Congress had authorized such
suits in the exercise of its Article |
or other powers.

isdn." (angle brackets in source omitted). M.
Farrand, Records of tho Federal Convention
of 1787, pp 146-147 (rev ed 1937) (hereinafter
Farrand). This jurisdiction was to be appellate
only, "except in . . . thoso instances, in which
tbs legislature shall make it original." Ibid.
Interestingly, the Committee’s draft of Article
111 was in James Wilson's handwriting, but
tho state-citizen diversity clause was written
in tho margin by another Committee member,
John Rutledge of South Carolina. See Put-
nam, How the Federal Courts were Given
Admiralty Jurisdiction, 10 Cornell LQ 460,
467 (1925) (facsimile of original document).
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The Virginia debates included the
most detailed discussion of the state-
citizen diversity clause.” The first to
mention the clause explicitly was
George Mason, an opponent of the
new Constitution. After quoting the
clause, he referred to a

[473 US 205]
disputer
about Virginia’s confiscation of prop-
erty belonging to Lord Fairfax."1He
asserted:

"Claims respecting those lands, ev-
ery liquidated account, or other
claim against this state, will be
tried before the federal court. Is
not this disgraceful? Is this state
to be brought to the bar ofjustice
like a delinquent individual? Is
the sovereignty of tl e state to be
arraigned like a culprit, or private
offender? Will the states undergo
this mortification? | think this
power perfectly unnecessary. But
let us pursue this subject farther."
What is to be done if a judgment
be obtained against a state? Will
you issue a fieri facias? T would
be ludicrous to say that you could
put the state's body in jail. How is
the judgment, then, to be en-
forced? A power which cannot be
executed ought not to be granted.”
3 Elliot’s Debates, at 526-527.

Mason thus believed that the state-
citizen diversity clause provided fed-
eral jurisdiction for suits against the

15. A number of possible grounds for state
liability existed in Virginin on the eve of thot
State’s Ratification Convention. Aside from
the problem of debts owed by tho State, tho
Treaty of Paris of 1783, 8 Stat 80, between
Britain ard the United States included a
number of provisions that could subject tho
States to liability to British creditors. Article
V of the Treaty recognized completed state
confiscations, or escheats, of British property.
Article VI. however, prohibited escheats that
hnd not yet been completed. Virginia, like
other States, had provided for tho confiscation
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States and would have the effect of
abrogating the State’s sovereign im-
munity defense in state-law causes
of action for debt that would be
brought in federal court.

Madison responded the next day:

"[Federal] jurisdiction in contro-
versies between a state and citi-
zens of another stato is much ob-
jected to, and perhaps without rea-
son. It is not in the power of indi-
viduals to call any state into court.
The only operation it can huve, is
that, if a state should wish to
bring a suit against a citizen, it
must be brought before the federal
court. This will give satisfaction to
individuals, ns it will prevent citi-
zens, on whom a state may have a
claim, being dissatisfied with the
state courts.” Id., at 533.

[473 US 208]
Madison seems to have believed that
the Article 11l judicial power, at
least under the state-citizen diver-
sity clause, was limited to cases in
which the States were plaintiffs. Al-
though he does deny that [i]t is in
the power of individuals to call any
State into court,” this remark could
be understood as an explication of
current State law which he believed
would not be displaced by the state-
citizen diversity clause. His remarks
certainly do not suggest that Con-
gress, acting under its enumerated

of debts owed to British creditors or the dis-
charge of such debts by payment into the
state treasury. See Gibbons, at 1903. The
Treaty thus potentially subjected Virginin to
substantial liability to British creditors trying
to collect these debts, although enforcement
of the Treaty’ provisions was largely impossi-
ble under the Articles of Confederation. See
generally id., at 1899-1902, 1903-1908.

16. See also 3 J. Elliot, Debates on the

Fedcrol Constitution 529 (1891) (hereinafter
Elliots Debates) (further discussion of prob-
lem of land confiscation).

ft
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powers elsewhere in the Constitu-
tion, could not "call a state into
court,” or, again acting within its
own granted powers, provide a citi-
zen with the power to sue a State in
federal court.

At any rate, the delegates were
not wholly satisfied with Madison’s
explanation. Patrick Henry, an oppo-
nent of ratification, was the next
speaker. Referring to Mason, he
said: "My honorable friend’s re-
marks were right, with respect to
incarcerating a state. It would ease
my mind, if the honorable gentle-
man would tell me the manner in
which money should be paid, if, in a
suit between a state and individuals,
the state were cast.” Id., at 542.
Returning to the attack on Madison,
Henry had no doubt concerning the
meaning of the state-citizen diversity
clause:

"As to controversies between a
state and the citizens of another
state, his construction of it is to
me perfectly incomprehensible. He
says it will seldom happen that a
state has such demands on individ-
uals. There is nothing to warrant
such assertion. But he says
thnt ti.e state may be plaintiff
only. If gentlemen pervert the
most clear expressions, and the
usual meaning of the language of
the people, there is an end of all
argument. What says the paper?
That it shall have cognizance of
controversies between a state and
citizens of another state, without
discriminating between plaintiff
and defendant. What says the hon-
orable gentleman? The contrary—
that the state can only be plaintiff.
When the state is debtor, there is
no reciprocity. It seems to me that
[473 US 267]
gentlemen may put what construc-

tion they please on it. What! is
justice to be done to one party,
and not to the other?” Id., at 543.

Edmund Pendleton, the President
of the Virginia Convention and the
next speaker, supported ratification
but seems to have agreed with
Henry that the state-citizen diver-
sity clause would subject the States
to suit in federal court. He said that
”[t]he impossibility of calling a sov-
ereign state before the jurisdiction of
another sovereign state, shows the
propriety and necessity of vesting
this tribunal with the decision of
controversies to which a state shall
be a party.” Id., at 549.

John Marshall next took up the
debate:

"With respect to disputes between
a state and the citizens of another
state, its jurisdiction has been de-
cried with unusual vehemence. |
hope that no gentleman will think
that a state will be culled at the
bar of the federal court. Is there
no such case at present? Are there
not many cases in which the legis-
lature of Virginia is a party, nnd
yet the state is not sued? It is not
rational to suppose that the sover-
eign power should be dragged be-
fore a court. The intent is, to ena-
ble states to recover claims of indi-
viduals residing in other states. |
contend this contruction is war-
ranted by the words. But, say
they, there will be a partiality in
it if a state cannot be defendant—
if an individual cannot proceed to
obtain judgment against a state,
though he may be sued by a state.
It is necessary to be so, and cannot
be avoided. | see a difficulty in
making a state defendant, which
does not prevent its being plaintiff.
If this be only what cannot be
avoided, why object to the system
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on that account? If an individual
has a just claim against any par-
ticular state, is it to be presumed
thot, on application to its legisla-
ture, he will not obtain satisfac-
tion? But how could a state re-
cover any claim from a citizen of

another
(173 US 208]

state, without the estab-
lishment of these tribunals?” Id.,
at 555-556.

Marshall’s remarks, like Madison’,
appear to suggest that the state-citi-
zen diversity clause could not be
used to make an unwilling State a
defendant in federal court. The rea-
son seems to be that "it is not ra-
tional to suppose that the sovereign
power should be dragged before n
court.” Of course, where the cause of
action is based on state law, as it
would be in a suit under the state-
citizen diversity clause, the "sover-
eign power” whose luw governed
would be the State, nnd Marshall is
consequently correct that it would
be “irrational” to suppose that the
sovereign could be forced to abrogate
the sovereign immunity defense that
its own law had created. However,
where the cause of action is bused on
a federal law enacted pursuant to
Congress’ Article | powers, it would
be far less clear that Marshall would
have concluded that the State still
retained the relevant "sovereignty”;
in such n case, there is nothing "ir-
rational” about supposing that the
relevant sovereign—in this case,
Congress—had subjected the State to
suit.”

Marshall’s observations did not go

17. To interpret Marshall's remarks to
dorse a principle of wholesale state immunity
from suit on any cause of action—state or
federnl—in federal court would render them
inconsistent with the views he later expressed
as Chief Justice. See infra, at 292-299, 87 L
Ed 2d, at 211-215.
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unanswered. Edmund Randolph, a
member of the Committee of Detail
at the Constitutional Convention
and a proponent of the Constitution,
referred back to Mason's remarks:

"An honorable gentleman has
asked, Will you put the body of
the state in prison? How is it be-
tween independent states? If a
government refuses to do justice to
individuals, war is the conse-
quence. Is this the bloody alterna-
tive to which we are referred. . . .
I think, whatever the law of na-
tions may say, that any douot re-
specting the construction that a

state may be plaintiff, and not
(473 US 209]

defendant, is taken away by the
words where a state shall be a
party." Id., at 573.

Randolph was convinced that a State
could be made a party defendant.
Discussing some disputed land
claims, he remarked: "One thing is
certain—that . the remedy will
not be sought against the settlers,
but the state of Virginia. The court
of equity will direct a compensation
to be made by the state.” Id., at 574.
Finally, he concluded his discussion:
"l ask the Convention of the free
people of Virginia if there can be
honesty in rejecting the government
because justice is to be done by it?

. Are we to say that we shall
discard this government because it
would make us all honest?" Id., at
575.m0ne of the purposes of Article
Il was to vest in the federal courts
the powerto settle disputes that might

en- 18. Before tho discussion of the stato-citizen

clause initiated by Mason, Randolph hnd ear-
lier made much tho some point while summa-
rizing his views of tho Constitution: "l admire
that part which forces Virginin to pay her
debts." 3 Elliot's Debates, nt 207.

ATASCADERO STATE HOSPITAL v SCANLON
473 US 234, 87 L Ed 2d 171, 105 S Ct 3142

threaten the peace and unity of the
Nation." Randolph saw the danger
of just this kind of internecine strife
when a State reneges on debts owed
to citizens of another State, and con-
sequently applauded the extension of
federal jurisdiction to avoid these
consequences.

The Virginia Convention ratified
the Constitution. The Madison and
Marshall remarks have been cited as
evidence of an inherent limitation
on Article Ill jurisdiction. See, e.g.,
Edelman v Jordan, 415 US, at 660, n
9, 39 L Ed 2d 662, 94 S Ct 1347,
Monaco v Mississippi, 292 US 313,
323-325, 78 L Ed 2d 1282, 54 S Ct
745 (1934); Hans v Louisiana, 134
US, at 14, 33 L Ed 842, 10 S Ct 504.
Even if this adequately character-
ized the substance of their views,
they were a minority of those given

19. For example the draft of tho Constitu-
tion referred to the Committee on Detail at
the Convention hnd provided "(tjhat tho juris-
diction of the national Judiciary shall extend
to coses arising under laws passed by the
general Legislature, and to such ether ques-
tions as involve the Nntional peace and har-
mony," 2 Farrand, at 39.

20. It has been suggested thnt the remarks
of the opponents of tho Constitution should bo
given less weight. However, the same argu-
ment could be made concerning the remarks
of Madison and Marshall, especially in light
of Marshall’s later interpretation of Article
111 as Chief Justice. See infra, at 295, 87 L Ed
2d. at 212-213. Their fervent desire for ratifi-
cation could hove led them to downplay the
features of tho new document thnt were
arousing controversy. See Field, at 534.

21. Tho only element of the debate that
suggests a broader concern is the repented
reference to tho problem of enforcing a judg-
ment against the State. Of course, even these
statements wore made in the context of the
discussion of the state-citizen diversity clause,
and tho participants in the debate may well
not have had their attention directed to the
need, ultimately vindicated by the Civil War.
to enforce federal law against the States,
regardless of tho means necessary for enforce-
ment In any event, tho Court has categori-
cally rejected the difficulty of enforcing judg-

at the Convention. Mason, Henry,
Pendleton, and Randolph
[473 US 270
all took an
opposing position.” Equally impor-
tant, the entire discussion focused on
the question of Virginia’s liability
for debts and land claims that pre-
dated the Constitution and clearly
arose under Virginia law. The ques-
tion that excited such interest was
whether the state-citizen diversity
clause itself abrogated the sovereign
immunity defense that would be
available to the State in a suit con-
cerning these issues in state court."
The same issue arose in a few other
state conventions, but did not re-
ceive the detailed attention that it
did in Virginia.”
[473 US 271)
The debate in the press sheds fur-
ther light on the effect of the Consti-

menta against tho States as ground for per-
mitting States to avoid their obligations. It
has long been established that a State may
not claim sovereign immunity when it is sued
by another State under the Article Il State-
State clause, seo South Dakota v North Caro-
lina, 192 US 286, 48 L Ed 448, 24 S Ct 269
(1904), or when it is sued by tho United
States. See United Stales v Texas, 143 US
621, 642-646, 36 L Ed 285, 12 S Ct 488 (1892).
Moreover, the prospective nnd injunctive re-
lief thnt is permitted in actions pleaded
ngainst a state official, see Edelman v Jordan,
415 US 651, 39 L Ed 2d 662, 94 S Ct 1347
(1974), may raise enforcement problems os
difficult as (hose raised by a judgment for
damages in a suit ngainst a State. Cf. Cooper
v Aaron, 358 US 1, 3 L Ed 2d 5, 78 S Ct 1401,
79 Ohio I, Abs 452 (1958).

22. For discussion of the state-citizen clause

in other conventions, see Gibbons, at 1902-
1903 (Pennsylvania), 1912-1914 (North Caro-
lina); Fletcher, at 1050-1051; Jacobs, at 27-10
(Pennsylvania). In the Pennsylvania Conven-
tion, for instance, James Wilson approved of
the state-citizen clnuse that had been drafted
in his own Committee on Detail: "When a
citizen has a controversy with another state,
there ought to be a tribunal where both par-
ties may stand on a just und equal footing." 2
Elliot's Debates, at 491.
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lution on state sovereign immunity.
A number of influential anti-Feder-
alist publications sounded the alarm
at what they saw as the unwar-
ranted extension of the federal judi-
cial power worked by the state-citi-
zen diversity clause. The "Federal
Farmer,” commonly identified as
Richard Henry Lee of Virginia, was
one influential and widely published
anti-Federalist. He objected:

"There are some powers proposed
to be lodged in the general govern-
ment in the judicial department, |
think very unnecessarily, | mean
powers respecting questions aris-
ing upon the internal laws of the

respective states. It is proper the
federal judiciary should have pow-
ers co-extensive with the federal
legislature—that is, the power of
deciding finally on the laws of the
union. By Art 3 Sect 2 the powers

of the federal judiciary are ex-.

tended (among other things) to all
cases between a state and citizens
of another state—between citizens
of different states—between a
state or the citizens thereof, and
foreign states, citizens of subjects.
Actions in all these cases, except
against a state government, are
now brought and finally deter-
min'd in the law courts of the
states respectively; and as there
are no words to exclude these
courts of their jurisdiction in these
cases, they will have concurrent
jurisdiction with the inferior fed-
eral courts in them." 14 The Docu-
mentary History of the Ratifica-
tion of the Constitution 40 (Ka-
minski & Saladino, eds, 1983)
(hereinafter Documentary History)
(emphasis added).a

[473 US 272)

23. The essay cited here can also be found
at 2 Tho Complete Anti-Federalist 245 (H.
Storing ed 1981). Professor Storing hue ques-
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Later in the same essay, which was

published and circulated in 1787 and

1788, see id., at 14-17, the author

becomes even more explicit:

"How far it may be proper to ad-
mit a foreigner or the citizen of
another state to bring actions
against state governments, which
have failed in performing so many
promises made during the war, is
doubtful: Hew far it may be
proper so to humble a state, as to
bring it to answer to an individual
in a court of law is worthy of
consideration; the states are now
subject to no such actions; and this
new jurisdiction will subject the
states, and many defendants to
actions, and processes, which were
not in the contemplation of the
parties, when the contract was
made; all engagements existing be-
tween citizens of different states,
citizens and foreigners, states and
foreigners; and states and citizens
of other states were made the par-
ties contemplating the remedies
then existing on the laws of the
states—and the new remedy pro-
posed to be given in the federal
courts, can be founded on no prin-
ciple whatever.” Id., at 41-42.

This discussion undoubtedly presup-
poses that States would be parties
defendant in suits on state-law
causes of action under the state-citi-
zen diversity clause; the author ob-
jects to barring sovereign immunity
defenses in cases "arising upon the
internal laws of the respective
states.” However, the anti-Federalist
author plainly also believes that the
powers of the federal courts are to
be coextensive with the powers of

tioned its attribution to Richard Henry Lee.
Id., at 214-216.
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Congress. Thus, the deficiency ofstate-
citizen diversity jurisdiction is rjt
that it permits the federal courts to

hear suits against States based on fed-
eral causes of action, but that it per-
mits tho federal courts to exercisejur-
isdiction beyond the lawmaking pow-
ers of Congress: it provides new rem-

edies for state creditors "which were

not in the contemplation of the par-

ties, when the contract was made."

[473 US 273]
Another noted anti-Federalist
writer who published under the
pseudonym "Brutus” also attacked

what he saw as the untoward impli-

cations of the state-citizen diversity
clause:

"l conceive the clause which ex-
tends the power of the judicial to
controversies arising between a
state and citizens of another state,
improper in itself, and will, in its
exercise, prove most pernicious
and destructive.

"It is improper, because it sub-
jects a state to answer in a court
of law, to the suit ofan individual.
This is humiliating and degrading
to a government, and, what | be-
lieve, the supreme authority of no
state ever submitted to.

"Every state in the union is
largely indebted to individuals.

For the payment of these debts
they have given notes payable to
the bearer. At least this is the
case in this state. Whenever a
citizen of another state becomes
possessed of one of these notes, he
may commence an action in the
supreme court of the general gov-
ernment; and | cannot see any
way in which he can be prevented
from recovering.

"If the power of the judicial un-
der this clause will extend to the
cases above stated, it will, if exe-
cuted, produce the utmost confu-
sion, and in its progress, will
crush the states beneath its

weight. And if it does not extend
to these cases, | confess myself
utterly at a loss to give it any
meaning.” 2 The Complete Anti-
Federalist 429-431 (H. Storing ed
1981).

Other materials, from proponents
and opponents of ratification, simi-
larly view Article Il jurisdiction as
extending to suits against States.8t

Timothy Pickering, a Pennsylvania
[473 US 274]

landowner who supported ratifica-
tion and attended the Pennsylvania
Convention, wrote:

"The federal farmer, and other
objectors, say the causes between

24. Sec, e. g., J. Main, The Antifedernlistdisinterested federal court”); 14 Documentary

167 (19611 (quoting 1788 letter raising ques-

tion whether state-citizen diversity clause

would not “expose every State to be sued in

the New Court, on their public securities

holden by Citizens of other States”); 13 Docu-

mentary History, nt 434 (widely reprinted
essay by Federalist Tench Coxe) (“(W]hen a
trial is to be hnd between the citizens of nny
state nnd those of another, or the government
of another, tho private citizen win not bo
obliged to go into n court constituted by the
state, with which, or with the citizens of

which, his dispute is. He can appeal to n

History, at 72 (pro-Fedarnlist pamphlet pub-
lished in Philadelphia and reprinted eloe-
where) (“[States] will indeed have the privi-
lege of oppressing their own citizens by bod
lews or bad administration; but the moment
the mischief extends beyond their own State,
nnd begins to affect tho citizens of other
States strangers, or tho national welfare,—the
salutary control of the supreme power will
check the evil, nnd restore sfrent 'h and secu-
rity, as well as honesty and rit'.'t, to the
offending state").
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a slate and citizens of another
state -between citizens of different
states—and between a state, or
the citizens thereof, and the citi-
zens of subjects of foreign states,
should be left, as they now are, to
the decision of the particular state
courts. The other cases enumer-
ated in the constitution, seem to
be admitted as properly cognizable
in the federal courts. With respect
to all the former, it may be said
generally, that as the local laws of
the several states may difTer from
each other—as particular states
may pass laws unjust in their na-
ture, or partially unjust as they
regard foreigners and the citizens
of other states, it seems to be a
wise provision, which puts it in
the power of such foreigners &
citizens to resort to a court where
they may reasonably expect to ob-
tain impartial justice. ... But
there is a particular & very cogent’
reason for securing to foreigners a
trial, either in the first instance,
or by appeal, in a federal court.
With respect to foreigners, all the
states form but one nation. This
nation is responsible for the con-
duct of all its members towards
foreign notions, their citizens &
subjects; and therefore ought to

possess the
[473 US 275]

power of doing justice
to the latter. Without this power,
a single state, or one of its citi-
zens, might embroil the whole un-
ion in a foreign war.” 14 Docu-
mentary History, at 204.

Pickering’s comments are particu-
larly revealing because, unlike the
previous comments, they do not fo-
cus on the problem caused by the
abrogation of sovereign immunity in
state-law causes of action. In fact,
his views seem to be consistent with
the view that a federal court adjudi-
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cating a state-law claim should ap-
ply an applicable state-law sovereign
immunity defense. Pickering justifies
the existence of state-citizen diver-
sity jurisdiction in part as a remedy
for state laws that are unjust or
unfair to noncitizens. Such laws
would, of course, implicate the inter-
ests protected by the Privileges and
Immunities Clausu of Article 1V. His
comments, like those of the "Federal
Farmer,” thus suggest the recog-
nized need for a federal forum to
adi’.uicote coses implicating the
guarantees of the Federal Constitu-
tion—even those cases in which a
State is the defendant.
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main with the States, and the dan-
ger intimated must be merely
ideal. The circumstances which
are necessary to produce an alien-
ation of State sovereignty were
discussed in considering the article
of taxation and need not be re-
peated here. A recurrence to the
principles there established will
satisfy us, that there is no color to
pretend that the state govern-
ments would, by the adoption of
that plan, be divested of the privi-
lege of paying their own debts in
their own way, free from every
constraint but that which flows
from the obligations of good faith.

The Federalist Papers were writ-

ten to influence the ratification de-
bate in New York. In No. 81, Hamil-
ton discussed the issue of state sov-
ereign immunity in plain terms:

"l shall take occasion to mention
here, a supposition which has ex-
cited some alarm upon very mis-
taken grounds: It has been sug-
gested that an assignment of the
public securities of one State to
the citizens of another, would ena-
ble them to prosecute that state in
the federal courts for the amount
of those securities. A suggestion
which the following considerations
prove to be without foundation.

"It is inherent in the nature of
sovereignty not to be amenable to
the suit of an individual without
its consent. This is the general
sense, and the general practice of
mankind; and the exemption, as
one of the attributes of sover-
eignty, is now enjoyed by the gov-
ernment of every State in the Un-
ion. Unless, therefore, there is a

surrender
[437 US 278)
of this immunity in the

plan of the convention, it will re-

The contracts between a nation
and individuals are only binding
on the conscience of the sovereign,

and have no pretensions to a com-

pulsive force. They confer no right

of action independent of the sover-

eign will. To what purpose would
it be to authorize suits against
States for the debts they owe?
How could recoveries be enforced?
It is evident, that it could not be
done without waging war against

the contracting State; and to as-

cribe to the federal courts, by

mere implication, nnd in destruc-

tion of a pre-existing right of the
state governments, a power which
would involve such a consequence,
would be altogether forced and
unwarrantable." The Federalist

No. 81, pp 548-549 (J. Cooke ed
1961) (emphasis in original).

Hamilton believed that the States

could not be held to their debts in
federal court under the state-citizen
diversity clause. The Court has often
cited the passage as support for its
view that the Constitution, even be-
fore the Eleventh Amendment, gave
the federal courts no authority to
hear any case, under any head of
jurisdiction, in which a State was on

unconsenting defendant. See, e.g.,
Edelman v Jordan, 415 US, at 660-

662, n 9, 39 L Ed 2d 662, 94 S Ct

1347; Hans v Louisiana, 134 US, at
12-13, 33 L Ed 842, 10 S Ct 504. A
careful reading of this passage, how-
ever, in the context of Hamilton's
views elsewhere in The Federalist,
demonstrates precisely the opposite.
In the cases arising under state law
that would find their way into fed-
eral court under the state-citizen
[473 US 277]

diver-
sity clause, a defense of state sover-
eigh immunity would be as valid in
federal court as it would be in state
court. The States retained their full
sovereign authority over state-created
causes of action, as they did over
their traditional sources of revenue.
See The Federalist No. 32 (discussing
taxation). On the other hand, where
the Federal Government, in the
"plan of the convention,”13 had

25. Hamilton used the phrase "plan of thgeneral power to define defenses to state-law

convention" frequently as a synonym for the
Constitution. See The Federalist Concordance
403-104 (Engeman, Erler, & Hofeller, eds
1980). In No. 32. the discussion of taxation to
which Hamilton adverted in No. 81, Hamilton
had said thnt "na tho plan of tho convention
aims only at a pnrtial Union or consolidation,
the State Governments would clearly retain
oil the rights of sovereignty which they before
had and which were not by that act exclu-
lively delegated to the United States." The
Federalist No. 32, p 200 (J. Cooke ed 1961)
(emphasis in original). The Constitution had
not delegated to the National Government the

causes of action; consequently, nothing in
Article 11l abrogated state sovereign Immu-
nity in state-law cousen of action in federal or
state courts. On tho other hand, the Constitu-
tion had delegated to the Nation .1 Govern-
ment a series of enumerated powers, nnd had
made federal laws enacted pursuant thereto
the supreme law of the land. Therefore, the
States hnd surrendered their immunity from
suit on federal causes of action when tho
Constitution was ratified.

In No. 80, Hamilton discussed the need for
the federal-question jurisdiction:
"W hat for instance would avail restrictions on
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substantive lawmaking authority,
the States no longer retained their
full sovereignty and could be subject
to suit in federal court.® In these
areas, in which the Federal Govern-
ment
[437 US 2781

had substantive lawmaking au-
thority, Article Ill's federal-question
grant of jurisdiction gave the federal
courts power that extended just as
far as the legislative power of Con-
gress; as Hamilton had said in dis-
cussing the judicial power, "every
government ought to possess the
means of executing its own provi-
sions by its own authority,” The Fed-
eralist No. 80, p 537 (J. Cooke ed
1961) (emphasis in original).& To in-
terpret Article Ill to impose an inde-
pendent limit on the lawmaking
power of Congress would be to turn
the "plan of the convention” on its
head.”

A sober assessment of the ratifica'-

the authority of the state legislatures, without
some constitutional mode of enforcing the
observance of them? The states, by the plan of
the convention are prohibited from doing a
variety of things: some of which arc incompat-
ible with the interests of the union, nnd oth-
ers with tho principles of good government.”
The Federalist No. 80, p 350 (J. Cooke ed
1961).

Tho constitutional mode for enforcing the
federal laws, according to Hamilton, was the
federal judiciary. Ibid. Again, insofar as the
States have thus given up powers to the
Federal Government In the "plan of the con-
vention," they are no longer full sovereigns
and may be subjected to suit.

26. A number of scholars have noted com-
ments by Hamilton elsewhere in The Federal-
ist Papers that strongly suggest that he fore-
saw the necessity for suits against States in
federal court. See Fletcher, at 1048; Gibbons,
at 1908-1912; Field, ut 534-535.

27. The view thnt the power of the federal
courts under federal-question jurisdiction had
to be congruent with the power of Congress to
legislate under Article 1is strongly supported
by other writings of Hnmilton, as well ns by
other comments made in defense of Article
I1. See. e. g., The Federalist. No. 80, p 536 (J.
Cooke ed 19611 (“If there are such things as
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tion debates thus shows that there
was no firm consensus concerning
the extent to which the judicial
power of the United States extended
to suits against States. Certain oppo-

nents of ratification, like
[473 US 279]

Mason,
Henry, and the "Federal Farmer,”
believed that the state-citizen diver-
sity clause abrogated state sovereign
immunity on stato causes of action
and predicted dire consequences as a
result. On the other hand, certain
proponents of the Constitution, like
Pendleton, Randolph, and Pickering,
agreed concerning the interpretation
of Article Ill but believed that this
constituted an argument in favor of
the new Constitution. Finally, Madi-
son, Marshall, and Hamilton be-
lieved that a State could not be
made a defendant in federal court in
a state-citizen diversity suit. The ma-

political axioms, the propriety of the judicial
power of a government being co-extcnsive
with its legislative, may be ranked among the
number”); 3 Elliot's Debates, at 532 (remarks
of Madisonl ("With respect to the laws of tho
Union, it is so necessary and expedient that
the judicial power should correspond with the
legislative, that it has not been objected to").

28. One final piece of evidence concerning

the meaning of the original Article 111 comes
from the amendments proposed by the vari-
ous state ratification conventions. The New
York Convention submitted an amendment to
the First Congress that "nothing in the Con-
stitution now under consideration contained,
is to be construed to authorize nny suit to be
brought ogninst nny state, in any manner
whatever." 2 Elliot's Debates, at 409. This
suggests at least thnt the New York delegates
did not agree with Hamilton's reading of the
state-citizen diversity clause. Virginia, North
Carolina, Rhode Island. Massachusetts, and
New Hampshire also proposed amendments
that would have modified or eliminated the
state-citizon diversity clause. See Fletcher, at
1051-1052. The felt need for such amend-
ments suggests that the delegates to these
conventions did not find Buch a limitation in
Article 111 itself.
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jority of the recorded comments on
the question contravene the Court’
statement in Hans, see supra, at
259, 87 L Ed 2d, at 191, that suits
against States in federal court were
inconceivable.”

Granted that most of the com-
ments thus expressed a belief that
state sovereign immunity would not
be a defense to suit in federal court
in state-citizen diversity coses, the
question remains whether the de-
bates evince a contemporary under-
standing concerning the amenability
of States to suit under federal-ques-
tion or other subject-matter grants
of jurisdiction. Although this ques-
tion received little direct attention,
the debates permit some conclusions
to be drawn. First, the belief that
the state-citizen diversity clause ab-
rogated state sovereign immunity in
federal court implies that the federal
question and admiralty clauses
would have the same effect. It would
be curious indeed if Article Ill abro-
gated a State's immunity on causes
of action that arose under the
State’s own laws and over which the
Federal Government had no legisla-
tive authority, but gave a State an
absolute right to a sovereign immu-
nity defense when it was charged
with a violation of federal law. Sec-
ond, even Hamilton, who believed
that the state-citizen clause did not
abrogate state sovereign immunity
in federal court, also left substantial
room for suits

[473 US 280]
against States when
"the plan of the convention” re-
quired this result. Given the Su-
premacy Clause and the enumera-

tio.. of congressional powers in Arti-
cle I, "the plan of the convention"
requires States to answer in federal
courts for violations of duties law-
fully imposed on them by Congress
in the exercise of its Article | pow-
ers. Third, the repeated references
by Hamilton and others to the need
for the federal courts to be able to
exercise jurisdiction thnt is as exten-
sive as Congress’ powers to legislate
suggests that, if Congress had the
substantive power under Article | to
enact legislation providing rights of
action against the States, the federal
courts under Article Ill could be
given jurisdiction to hear such cases.

B

After the ratification of the Consti-
tution, Congress provided in §13 of
the First Judiciary Act, 1 Stat 73,
80, that "the Supreme Court shall
have exclusive jurisdiction of all con-
troversies of a civil nature, where a
state is a party, except between a
state and its citizens; and except also
between a state and citizens of other
states, or aliens, in which latter case
it shall have original but not exclu-
sive jurisdiction." The Act did not
provide the federal courts with origi-
nal federal-question jurisdiction, al-
though it did in 8§25 provide the
Supreme Court with considerable ju-
risdiction over appeals in federal-
question cases from state courts. De-
spite the controversy over the suabil-
ity of the States, the provision of the
Act giving the Supreme Court origi-
nal jurisdiction under the state-citi-
zen and state-alien diversity clauses
surprisingly aroused little or no de-

29.  Indeed, recent scholarship seems unaniHans. See Jacobs, nt 40; Field, nt 531; Gib*

mously to agree thnt the weight of the evi-
dence is against the Court's statement in

bons, ot 1913-1914; Fletcher, nt 1054.
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bato in Congress. See Fletcher, at
1053-1054*

[473 US 281]

Those with disputes, against States
had no doubt that state-citizen diver-
sity jurisdiction gave them a remedy
in federal court. The first case dock-
eted in this Court was Vanstophorst
v Maryland, 2 Dali 401, 1 L Ed 433
(1791), a suit by Dutch creditors who
sought judgments to recover princi-
pal and interest on Revolutionary
War loans to the State of Maryland.
Although a number of other cases
were brought against States prior to
the passage of the Eleventh Amend-
ment,11 the most significant of course
was Chisholm v Georgia, 2 Dali 419,
1L Ed 440 (1793). Chisholm was an
action in assutnpsit by a citizen of
South Carolina for the price of mili-
tary goods sold to Georgia in 1777.n
The case squarely presented the

question whether a State could be

sued in federal court.

The Court held that federal juris-
diction extended to suits against

87 L 1 2d

States under the state-citizen diver-
sity clause. Each of the five sitting
Justices delivered an opinion; only
Justice Iredell was in dissent, Sev-

eral features of Chisholm are
(473 US 282]

crucial
to on understanding of the meaning
of the Eleventh Amendment. First,
two members of the Committee on
Detail that hod drafted Article 111 at
the Convention were involved in the
Chisholm case. Both believed that a
State could be sued in federal court.
Edmund Randolph, Washington’
Attorney General who had previ-
ously represented tho plaintiff in
Vanstophorst v Maryland, supra,
represented the Chisholm plaintiff
and argued strongly that a State
must be amenable to suit i-i federal
court as a result of the plain words
of Article Ill, 2 Dali, at 421, 1 L Ed
440, the necessity for enforcing the
constitutional prohibitions on the
States, id., at 422, | L Ed 440, and
the implicit consent to suit that oc-
curred on ratification of the Consti-

30. The First Judiciary Act itself may wellmoro is in dispute “and the United States are

suggest Congress' understanding that States
would be suable in federal court under the
state-citizen diversity clause. Although § 13 of
tho Act did not differentiate between States
as plaintiffs and States ns defendants, the
same section provided that the Supreme
Ccri "shall have exclusively all such juris-
dict t of suits or proceedings against ambas-
sndo . ... os a court of law can have or
exercise consistently with the law of nations.”
If Congress hnd thought that States could not,
or ought not. be suable in federal court under
the stntecitizen diversity cluuse, it easily
could have provided that the Supreme Court
shall exercise such jurisdiction ngainst a State
“as a court can have or excrci,e consistently
with that state's law.” In addition, elsewhere
in the Act, Congress assigned jurisdiction over
cases in which tho United States wns the
plaintiff: Sec §3, 1 Stat 77 (district court
jurisdiction of "all suits at common law where
the United States sue" subject to jurisdic-
tional amount); 511. 1 Stat 78 (circuit court
jurisdiction of all civil suits where S500 or
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pInintifTs, or petitioners"). Congress exercised
no such discrimination in assigning jurisdic-
tion in cases "between a state and citizens of
another state.”

31. See Mathis, The Eleventh Amendment;
Adoption and Interpretation, 2 Ga L Rev 207,
215-230 (1968) (discussing cases); Jocobs, nt
41-17, 57-64 (same).

32. Thu precise facts of Chisholm have been
tho subject of some scholarly dispute. Com-
pnro 1 C. Warren, Tho Supreme Court in
United States History 93, n 1(1922) (plaintiff
in Chisholm was executor asserting claim on
behalf of estate of British citizen), with
Mathis, 2 Ga L Rev, nt 217-218 (plaintiff in
Chisholm wns executor of estate of South
Carolina citizen). Tho traditional account, in
which the plaintiff wus identified as acting on
behalf of a British citizen, may explain why
the Eleventh Amendment modified the state-
alien diversity clause as woll as the state-
citizen diversity clause.
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tution, id., at 423, 1 L Ed 440. Justice
James Wilson, another ofthe drafters
of Article I, delivered a lengthy
opinion in which he urged that sover-
eign immunity had no proper appli-
cation within the new Republic. Id.,
at 453-466, 1 L Ed 440.

Second, Chisholm was not a fed-
eral-question case. Although the case
involved a contract, it was brought
pursuant to the state-citizen diver-
sity clause and not directly under
the Contracts Clause of the Constitu-
tion. See id., at 420, 1 L Ed 440
(argument of counsel)1l The -case
thus squarely raised the issue
whether a suit against a State based
on a state-law cause of action that
was not maintainable in state court
could be brought in federal court
pursuant to the state-citizen diver-
sity clause. The case did not present
the question whether a

(473 US 283]

State could
be sued in federal court where the
cause of action arose under federal
law.

Third, even Justice Iredell’s dis-
sent did not go so far as to argue
that a State could never bo sued in
federal court. He sketched his argu-
ment as follows:

"1 have now, | think, established
the following particulars.—1st.
That the Constitution, so far as it
respects the judicial authority, can
only be carried into effect by acts
of the Legislature appointing
Courts, and prescribing their
methods of proceeding. 2d. That
Congress has provided no new low
in regard to this case, but ex-
pressly referred us to the old. 3d.
That there are no principles of the
old law, to which we must have
recourse, that in any manner au-
thorize the present suit, either by
precedent or by analogy.” Id., at
449, 1 L Ed 440.

He thus accurately perceived that
the question presented was whether
Article 111 itself created a cause of
action in federal court to displace
state law where a State was being
sued. Because he believed tl.at it did
not, and because he found no other
source of law on which the State
could be held liable in the case, he
believed that the suit could not be
maintained.”

The decision in Chisholm was
handed down on February 18. 1793.
On February 19, a resolution was
introduced in the House of Repre-
sentatives stating:

33. Moat likely, Chisholm could not hovethus a suit on a state-law cause of action in

been brought directly under the Contracts
Clause of the Constitution. Prior to Fletcher v
Peck, GCranch 87, 3 L Ed 162 (1810), it wns
not at all clear thnt the Contracts Clause
applied to contracts to which a State wns a
party. Moreover, the case involved a simple
breach of contract, not a "law impairing the
obligation of the contract” to which the
Clnusc would have applied. Sec Shawnee Sew-
erage & Drainage Co. v Steams, 220 US 462,
471, 55 L Ed 544, 31 S Ct 452 (1911), Brown v
Colorado, 106 US 95. 98, 27 L Ed 132, 1S Ct
175 (1882). Finally, it wns certainly not clear
at the time of Chisholm that tho Contracts
Clause provided a plaintiff with a private
right of action for damages. Chisholm was

assumpsit against the State of Georgia pursu-
ant to the state-citizen diversity clause

34. Justice Iredell added, in what he con-

ceded to be dicta: "So much, however, has
been said on the Constitution, that it may not
be improper to intimate thnt my present opin-
ion is strongly against any construction of it,
which will admit, under any circumstances, a
compulsive suit against a State for the recov-
ery of money.” 2 Dali, at 449. 1 L Ed 440. He
emphasized, however, that he need not decide
this broader question: "This opinion | hold,
however, with all the reserve proper for one,
which, according to my sentiments in this
case, may be deemed in some measure extra-
judicial." 1d., ut 450, 1 L Ed 440.
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"[No] State shall be liable to be
made a party defendant in any of
the Judicial Courts established or
to be established under the au-

thority of the United States, at the
[473 US 284)

suit of any person or persons, citi-
zens or foreigners, or of any body
politic or corporate whether
within or without the United
States.” 1 C. Warren, The Su-
preme Court in United States His-
tory 101 (rev ed 1937).“

Another resolution was introduced
in the Senate on February 20. That
resolution provided:

"The Judicial power of the United
States shall not extend to any
suits in law or equity, commenced
or prosecuted against one of the
United States by citizens of an-
other State, or by citizens or sub-
jects of any foreign State.” 3 An-
nals of Cong 651-652(1793).

Congress then recessed on March 4,
1793, without taking any action on
the proposed Amendment.

By the time Congress reconvened
in December 1793, a suit had been
brought against Massachusetts in
the Supreme Court by a British Loy-
alist whose properties had been con-
fiscated. Vassal v Massachusetts.”
Georgia had responded angrily to
the decision in Chisholm, and the
Massachusetts Legislature reacted to
the suit against it by enacting a
resolution calling for "the most
speedy and effectual measures” to

35. The resolution wns not reported in tho
Annuls of Congress, but was reported in con-
temporary newspaper accounts. See Gibbons,
nt 1926, n 186.

36. The cose is unreportcd, but is discussed
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obtain a constitutional amendment,
including a constitutional conven-
tion. Resolves of Massachusetts 28
(1793) (No. 45). Virginia followed
with a similar resolution. Acts of
Virginia 52 (1793). The issue had
thus come to a head, and the Feder-
alists who controlled Congress no
doubt felt considerable pressure to
act to avoid an open-ended constitu-
tional convention.”

[473 US 285]

On January 2, 1794, a resolution,
was introduced, by a Senator whose
identity is not now known, with the
text of the Eleventh Amendment as
it was ultimately enacted:

"The Judicial power of the United
States shall not be construed to
extend to any suit in law or eg-
uity, commenced or prosecuted
against one of the United States
by citizens of another State, or by
citizens or subjects of any foreign
State.” 4 Annals of Cong 25 (1794)
(emphasis added).

This differed from the original Feb-
ruary 20 resolution only in the addi-
tion of the three italicized words.
Senator Gallatin moved to amend
the resolution to add the words "ex-
cept in cases arising under treaties
made under the authority of the
United States” after "The Judicial
power of the United States.” Id., at
30. After rejecting Gallatin’s pro-
posal, the Senate then rejected an
amendment offered by an unknown
Senator that would have forbidden
suits against States only "where the

in 1J. Goebel, History of the Supremo Court
of the United States 734-735 (1971).

37. ror a more detailed explanation of the

political situation facing tho Washington ad-
ministration nnd the Congress nt the time,
see Gibbons, at 1927-1932.
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cause of action shall have arisen
before the ratification of this amend-
ment.” Ibid.” The Senate ultimately
voted 23-2 in favor of the Amend-
ment. lbid.

In the House of Representatives,
there was only one attempt to
amend the resolution. The amend-
ment would have added at the end
of the Senate version the following
language: ”[w]here such State shall
have previously made provision in
their own Courts, whereby such suit
may be prosecuted to effect.” 2d, at
476. This resolution, of course, would
have ratified the Chisholm result
that States could be sued under the
state-citizen diversity clause, but
would have given the States an op-

portunity to shift the litigation into
[473 US 286]

their own courts. It was rejected, 77-8,
and the House proceeded to ratify the
Amendment by a vote of 81-9 on
March 4, 1794. 2d, at 476-478. Al-
though the chronology of ratification
is somewhat unclear,” President Ad-
ums certified that it had been rati-
fied four years later on January 8,
1798.

Those who have argued that the
Eleventh Amendment was intended
to constitutionalize a broad principle
of state sovereign immunity have
always elided the question of why
Congress would have chosen the lan-
guage of the Amendment as enacted
to state such a broad principle. As
shown above, there was—to soy the
least—no consensus at the time of
the Constitution’s ratification as to

38. The Amendment read in full’
"The Judicial power of the Un .ed States
extends lo all cases in law nnd equity in
which one of the United States is a party, but
no suit shall bo prosecuted against one of the

whether the doctrine of state sover-
eign immunity would have any ap-
plication in federal court. Even if
there had been 3uch a consensus,
however, the Eleventh Amendment
would represent a particularly cryp-
tic way to embody that consensus in
the Constitution. Had Congress de-
sired to enshrine state sovereign im-
munity in federal courts for all
cases, for instance, it could easily
have adopted the first resolution in-
troduced on February 19, 1793, in
the House. Alternatively, a strong
sovereign immunity principle could
have been derived from an amend-
ment that merely omitted the last
14 words of the enacted resolution.
See Gibbons, at 1927. However, it
does not take a particularly close
reading of the Eleventh Amendment
to see that it stops for short of that.
Article IlIl had provided: "The judi-
cial Power shall extend ... to Con-
troversies . . . between a State and
Citizens of another State" and "be-
tween a State . . .and foreign . ..
Citizens or Subjects." The Eleventh
Amendment used the identical lan-
guage in stating that the judicial
power did not extend to "any suit in
law or equity . . . agninst one of the
United States by Citizens of another
State, or by Citizens of Subjects of
any Foreign State.” The congruence
of language suggests that the

Amendment was
[473 US 287)

intended simply to
adopt the nurrow view of the state-
citizen and state-alien diversity
clauses: henceforth, a State could
not be sued in federal court where

United States by citizens of another Stale, or
by citizens of subjects of a foreign State,
where the cause of action shall have arisen
before tho ratification of this amendment.”

39. See Jacobs, at 67, nn 95-99.
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tho basis of jurisdiction was that the
plaintiff was a citizen of another
State or an alien.”

It may be argued that the true
intentions of the Second Congress
were revealed by its use of the words

"shall not be
[473 US 288]

construed” in the text
of the Amendment. According to this
argument, Congress intended not
merely to qualify the state-citizen
and state-alien diversity clauses, but
also to establish a rule of construc-
tion barring exercise of the federal
jurisdiction in any case—even one
otherwise maintainable under the
subject-matter heads of jurisdiction
—in which a noncitizen or alien was
suing a State. This view at least is
consistent with the language of the
Amendment, and would lead to the
conclusion that suits by noncitizens

87 L Ed 2d

or aliens against  State are never
permitted, while suits by a citizen
are permissible.4 Recent scholarship,
however, suggests strongly that this
view is incorrect. In particular, two
other explanations for the use of
these terms have been advanced.
Some have argued that the words
were a natural means for Congress
to rebuke the Supreme Court for its
construction of the words "between
a State and citizens of another
State” in Chisholm; no longer should
those words be construed to extend
federal jurisdiction to suits brought
under that clause in which the State
was defendant. See, e.g., Fletcher, at
1061-1062. Others have argued that
the words were added to assure the
retrospective application of the Elev-
enth Amendment. See, e.g., Jacobs,
at 68-69. Of course, if the latter
meaning were intended, the words

40. It might be argued that, because Coxiedernl courts, Congress hod evidently decided

gress rejected Senator Gallatin's proposal,
which would have exempted treaty-based
causes or action from the operation of tho
Amendment, Congress intended to leave in-
tact no part of the federal-question jurisdic-
tion thnt would potentially have loft the
States open to suit. This argument, however,
is untenable. First, it ignores the language of
the Amendment. If Congress were generally
concerned with suits agninst States under all
Article Il heads ofjurisdiction, it would have
had no rational reason to direct the Eleventh
Amend, tent only against suits by noncitizens
or foreigners. Second, Congress may well have
rejected Gallatin's proposal precisely because
to adopt that proposal would hove implied
some limitation on the ability cf the federal
courts to hear nontreaty based federal-ques-
tion claims. Thus, Congress' rejection of tho
proposal may well have been based on its
desire to preserve tho full contours of Article
111 federal-question jurisdiction, rather than
on a desire to limit it. Third, the federal
courts had no general original federnl-ques-
tion jurisdiction under the First Judiciary
Act, although the Supreme Court did have
substantial appellate federal question jurisdic-
tion over coses originating in state courts. In
refusing in the First Judiciary Act to grant
original federal-question Jurisdiction to the
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that federal-question coses, even those arising
out of the Treaty of Paris, should be heard in
tho first instance in state court. In deciding to
enact tho Eleventh Amendment to overrule
Chisholm. Congress had decided that the
state-citizen and state-alien clauses ought not
permit suits against States in federal court.
Given these two decisions, Congress had little
reason to make an exception to both decisions
for suits that arose out of tho Treaty. Finally,
tho case of Vassal v Massachusetts, in which
a British Loyalist had brought a challengo
under the state-alien clause to the State's
confiscation of his property, had triggered a
movement for a constitutional convention. See
supra, nt 284, 87 L Ed 2d, at 206. By rejecting
tho Gallatin proposal, which would have au-
thorized the Vassal suit, Congress no doubt
acted in part to squelch the movement for an
open-ended constitutional convention.

41, When the Court is prepared to embark

on n defensible interpretation of the Eleventh
Amendment consistent with its history nnd
purposes, the question whether the Amend-
ment bars federal-question or admiralty suits
by a noncitizen or alien ngainst a Stale would
bo open. At the current time, no the text
states, the commentators' arguments against
this interpretation seem to mo quite plausible.

ATASCADERO STATE HOSPITAL v SCANLON
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had their intended effect, for the
Court dismissed cases pending on its
docket under the state-citizen diver-
sity clause when the Amendment
was ratified. E.g., Hollingsworth v
Virginia, 3 Dali 378, 1 L Eld 644
(1798).**

[473 US 289]

The language of the Eleventh
Amendment, its legislative history,
and the attendant historical circum-
stances all strongly suggest that the
Amendment was intended to remedy
an interpretation of the Constitution
that would have had the state-citi-
zen and state-alien diversity clauses
of Article IlIl abrogating the state
law of sovereign immunity on state-
law causes of action brought in fed-
eral courts. T! e economy of this ex-
planation, which accounts for the
rather legalistic terms in which the
Amendment and Article [l were
written, does not require extrava-
gant assumptions about the unex-
pressed intent of Congress and the
state legislatures, and is itself a
strong point in ics favor. The origi-
nal Constitution did not embody a
principle of sovereign immunity as a
limit on the federal judicial power.
There is simply no reason to believe
that the Eleventh Amendment es-
tablished such a broad principle for
the first time.

The historical record in fact con-
firms that, far from correcting the
error made in Chisholm, the Court’s
interpretation of the Eleventh
Amendment makes a similar mis-
take. The Chisholm Court had inter-
preted the state-citizen clause of Ar-
ticle 111 to work a major substantive
change in otate law, or at least in
those cases arising under state law
that found their way to federal

42, In any event, | find it much more plau-
sible to leave the construction of these words
somewhat unclear than to leave the construe-

court. The Eleventh Amendment
corrected that error, and henceforth
required that the party-based heads
of jurisdiction in Article Il be con-
strued not to work this kind of dras-
tic modification of state law. The
Court’s current interpretation of the
Eleventh Amendment makes the op-
posite mistake, construing the Elev-
enth Amendment to work a major
substantive change in federal law.
According to the Court, the Eleventh
Amendment imposes a substantive
limit on the Necessary and Proper
Clause of Article I, limiting the rem-
edies that Congress may authorize
for state violations of federal law.
This construction suffers from the
same defect as that of Chisholm:
both construe the enumeration of
heads of jurisdiction to impose sub-
stantive limits on lawmaking au-
thority.

[473 US 290]

Article Il grants a federal-ques-
tion jurisdiction to the federal courts
that is as broad as is the lawmaking
authority of Congress. If Congress
acting within its Article | or other
powers creates a legal right and
remedy, and if neither the right nor
the remedy violates any provision of
the Constitution outside Article IlI,
then Congress may entrust adjudica-
tion of claims based on the newly
created right to the federal courts—
even if the defendt ~t is a State.
Neither Article Il nor the Eleventh
Amendment imposes an independent
limit on the lawmaking authority of
Congress. This view makes sense of
the language, history, and purposes
of Article Il and of the Eleventh
Amendment. It is also the view that
was adopted inthe earliest interpre-

tion of much of tho Amendment a superfluity,
as the Court’s construction would do.
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tations of the Amendment by the
Marshall Court.

Cc

After the enactment of the Elev-
enth Amendment, the number of
suits against States in the federal
courts was largely curtailed. The
Amendment itself had eliminated
the constitutional basis for the provi-
sions of the First Judiciary Act
granting the Supreme Court original
jurisdiction over suits against States
by an alien or noncitizen. Because
there was no general statutory grant
of original federal-question jurisdic-
tion to the federal courts/0o suits
against States would not arise under
that head of jurisdiction.” Nonethe-
less, the Marshall Court did have a
number of opportunities to confront
the issue of state sovereign immu-
nity. The Court’s decisions reflect a
consistent understanding of the lim-
ited effect of the Amendment on the
structure of federal jurisdiction out-
side the state-citizen and state-alien
diversity clauses. Because the Jus-
otices on the Marshall Court lived

through the
[473 US 291)

ratification of the Con-
stitution, the decision in Chisholm v
Georgia, and the subsequent enact-
ment of the Eleventh Amendment,
the Marshall Court’s views on the
meaning of the Amendment should
take on particular importance.

@
Admiralty was perhaps the most

significant head of federal jurisdic-
tion in the early 19th century. As

43. The Judiciary Act of 1801, 2 Stat 89. did
grant general federal- question jurisdiction to
tho federal circuit courts, but that grant was
repealed one year later. 2 Stat 132, 156 (1802).

44. Nor could a suit against a State ho
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Hamilton noted in a much-quoted
passage from the Federalist Papers:
"The most bigoted idolizers of State
authority have not thus far shewn a
disposition to deny the national judi-
ciary the cognizance of maritime
causes.” The Federalist No. 80, p 538
(Hamilton) (J. Cooke ed 1961). Al-
though few admiralty cases could be
expected to arise in which the States
were defendants, the Marshall Court
in the few instances in which it
confronted the issue showed a strong
reluctance to construe the Eleventh
Amendment to interfere with the
admiralty jurisdiction of the federal
courts.

In United States v Peters, 5
Cranch 115, 3 L Ed 53 (1809), the
Court adjudicated a controversy over
whether certain funds, proceeds of
an admiralty prize sale dating from
the 1770%, belonged to the Common-
wealth of Pennsylvania or to a pri-
vate claimant. Id., at 136-139, 3 L Ed
53. The Commonwealth claimed the
money as the result of a state-court
judgment in its favor, while the pri-
vate claimant’s claim was based on a
judgment received from a national
prize court established under the
Articles of Confederation. The
money claimed by the Common-
wealth had been held by the State
Treasurer, who had since died. Chief
Justice Marshall writing for the
Court, held t)at the Eleventh
Amendment did not interfere with
the traditional common-law suit
against a state official for recovery of
funds held with notice of an adverse
claim. According to Marshall, the
suit could be maintained against the
state official, even though the relief

brought under diversity jurisdiction, because
a State is not a citizen of itself for such
purposes. See Postal Telegraph Cable Co. v
Alabama, 155 US 482. 39 L Ed 231, 15 S Ct
192(1894).

ATASCADERO STATE HOSPITAL, v aDAINLUIN
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sought was a recovery of funds. Mar-
shall carefully avoided deciding
whether the Eleventh Amendment
would have barred the action if it
hnd been necessary
(473 US 292

to bring it
against the State itself: "If these
proceeds had been the actual prop-
erty of Pennsylvania, however
wrongfully acquired, the disclosure
of that fact would have presented a
case on which it was unnecessary to
give an opinion.” Id., at 139, 3 L Ed
53. Nonetheless, Marshall’s construc-
tion of the Eleventh Amendment by
preserving the essential remedy of a
money judgment that, in effect, ran
against the state, left federal admi-
ralty jurisdiction intact.

Later that same year, Justice
Bushrod Washington, who had sot
on the Paters Court, heard a sequel
to Peters that arose when the State
resisted the execution of the Peters
judgment. United States v Bright, 24
F Cas 1232 (No. 14,647). (CC Pa
1809). After agreeing with the Pe-
ters Court that the State Treasurer
could be sued for the funds in his
private capacity, he went on to note
that the Eleventh Amendment in
terms applies only to suits "in law
or equity." Because the Framers of
the Amendment did not add the
wordB "or to cases of admiralty and
maritime jurisdiction," id., at 1236,
the Amendment should not be con-
strued to extend to admiralty cases.*5

45.  Justice Washington explained the exclu- 40.

sion of udmiralty jurisdiction in part on the
ground thut admiralty proceedings nro often
in rem and that a judgment could thus be
enforced without implicating the "delicate”
question of how to execute a judgment ngainst
a State. United States v Bright, 24 F Cos, at
1236. Although this concern echoed some of
the difficulties raised in the debate over ratifi-
cation of the Constitution, the difficulty of
executing a judgment against a Stato wns
ultimately rejected by the Court as o ground
to expand stato sovereign immunity in federal
court. Sec supra, at 270, n 21, 87 1, Ed 2d, at
197.

Washington thus did not read the
Amendment to require a broad con-
stitutional prohibition of suits
against States in federal court.
Moreover, given the importance of
admiralty jurisdiction at the time,
Congress' failure to include admi-
ralty suits in the express terms of
the statute was unlikely to have
been an oversight.

The Marshall Court again refused
to hold that the Eleventh Amend-
ment barred suits in admiralty
against States in Governor of Geor-
gia v Madrazo, 1 Pet 110, 7 L Ed 73

(1828). On appeal
[473 US 293]

from a Federal
Circuit Court decision, a claimant
alleged that he, and not the State of
Georgia, was entitled to the proceeds
of a prize sale. Chief Justice Mar-
shall, writing for the Court, held
that the suit was in reality a suit
against the State. Although the Gov-
ernor was named as defendant,
there was no allegation that he had
violated any federal or state law,
and thus "no case is made which
justifies a decree against him person-
ally.” Id., at 123, 7 L Ed 73. The
Court then dismissed the case be-
cause the Circuit Court had no juris-
diction over it: "if the 11th amend-
ment to the Constitution, does not
extend to proceedings in admim'ty;
it was a case for the origina' juris-
diction of the Supreme Court.”
Ibid.*5

action brought by Madrazo based on the same
claim. Ex parte Madrozzo, 7 Pet 627, 8 L Ed
808 (1833). The Court', one-paragraph opinion
apparently dismissed the cose on Eleventh
Amendment grounds becauso it "is a mere
personal suit against a state to recover pro-
ceeds in its possession." Id., ot 632, 8 L Ed
808. This was the only cose dismissed by the
Supreme Court on Eleventh Amendment
grounds between Hollingswortn v Virginia, 3
Dali 378, 1 L Ed 644 (1798), und the Civil
War.
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Writing in 1833, Justice Joseph
Story noted:

"It has been doubted, whether this
amendment extends to cases of
admiralty and maritime jurisdic-
tion, where the proceeding is in
rem and not in personam. There,
the jurisdiction of the court is
founded upon the possession of the
thing; and if the state should in-
terpose a claim for the property, it
does not act merely in the charac-
ter of a defendant, but as an actor.
Besides the language of the
amendment is, that 'the judicial
power of the United States shall
not be construed to extend to any
suit in law or equity.' But a suit in
the admiralty is not, correctly
speaking, a suit in law, or in eg-
uity; but is often spoken of in
contradistinction to both.” 3 J.
Story, Commentaries on the Con-
stitution of the United States 560-
561 (1833).47

[473 US 294]
As Justice Story pointed out, the
result of the early admiralty cases
was that the Eleventh Amendment
was not seen as an obstacle to the
exercise of otherwise legitimate fed-
eral admiralty jurisdiction,

@

Until 1875, Congress did not en-
dow the federal courts with general
federal-question jurisdiction. None-
theless, the Supreme Court had sev-

47. Justice Story cited Peters, Bright, and
Madrazo in support of his statement.

48. See Doremus v Board of Education, 342
US 429. 96 L Ed 475, 72 S Ct 394 (1952)
(Article 111 limits on federal jurisdiction apply
to appeal of case from New Jersey stato
courts).

49. Cf. Smith « Reeves, 178 US 436, 445, 44
L Ed 1140, 20 S C. 919 (1900) (State may
consent to ruit in its own courts “subject

212

eral opportunities to decide federal-
question cases against States. In
some of these, suit was brought
against a State in state court and an
appeal was taken to the Supreme
Court. If the Eleventh Amendment
had constitutionalized state sover-
eigh immunity as a limit to the
Article 11l federal judicial power, it
would have operated as a limit on
both original and appellate federal-
question jurisdiction, for nothing in
the text or subsequent interpreta-
tions of Article IN suggests that tho
federal judicial power extends more
broadly to hear appeals than to de-
cide original cases.4 Although the
Court has largely ignored this conse-
quence of its constitutional sovereign
immunity doctrine,4L it was a conse-
quence that the Marshall Court
squarely faced.

In Cohens v Virginia, 6 Wheat
264, 5 L Ed 257 (1821), Chief Justice
Marshall addressed the question of
the effect of the Eleventh Amend-
ment on the Supreme Court’s appel-
late jurisdiction to review a criminal
conviction obtained in a Virginia
state court. Counsel for the State
argued that either the original

[473 US 295]

Con-
stitution or the Eleventh Amend-
ment denied the federal courts the
power to hear such an appeal, in
which a State was being "sued" for a
writ of error in the Supreme Court.
Marshall noted at the outset of his
opinion for the Court that Article Il

always lo tho condition, arising out of the
supremacy of the Constitution of the United
Slates and the laws mnde in pursuance
thereof, that the final judgment of the highest
court of the State in any action brought
against it with its consent may be reviewed or
reexamined, us prescribed by tho act of Con-
gress, if it denies to tho plaintiff any right,
title, privilege or immunity secured to him
and specially claimed under the Constitution
or laws of the United States").

provides federal jurisdiction "to all
the cases described, without making
in its terms any exception whatever,
and without any regard to the condi-
tion of the party.” Id., at 378, 5 L Ed
257. After repeating this principle
several times,” the Chief Justice
stated: "We think, then, that as the
constitution originally stood, the ap-
pellate jurisdiction of this Court, in
all cases arising under the constitu-
tion, laws, or treaties of the United
States, was not arrested by the cir-
cumstance that a State was a par-
ty.” Id., at 405, 5 L Ed 257.

Marshall then went on to consider
the applicability of the Eleventh
Amendment. After holding that a
criminal defendant's petition for a
writ of error is not properly under-
stood to be a suit "commenced” or
"prosecuted” by an individual
against a State, Marshall stated an
alternative holding:

"But should we in this be mis-
taken, the error does not affect the
case now before the Court. If this

writ of
[473 US 296]

error be a suit in the sense
of the 11th amendment, it is not ¢
suit commenced or prosecuted 'by
a citizen of another State, or by a
citizen or subject of any foreign
State.” It is not then within the
amendment, but is governed en-
tirely by the constitution as origi-
nally framed, and we have already
seen that, in its origin, the judicial
power was extended to all cases
arising under the constitution or
laws of the United States, without
respect to parties.” Id., at 412, 5 L
Ed 257.*

Thus, the Marshall Court in Cohens
squarely confronted the issue of the
extent to which the Eleventh

50. The repetitions of this principio makdnterpretation suggested supia, at 267-268, 87

the point unmistakably. He states tiiat the
judicial dopartment "is authorized to decide
oil coses, of every description, arising under
tho constitution or laws of the United States.
From this general grant of jurisdiction, no
exception is made of those cases in which a
State may be party." 6 Wheat, at 382, 5 L Ed
257. "Wc think a case arising under the con-
stitution or laws of the United States, is
cognizable in the courts of the Union, who-
ever may be the parties to that case.” Id., at
383, 5 L Ed 257. “[W]e think thnt the judicial
power, as originally given, extends to all cases
arising under the constitution or a law of the
United States, whoever may be the porties.”
Id., nt 392, 5 L Ed 257. It is worth noting thnt
tho Court has often given a broad reading to
Marshall's statements in tho Virginia Ratifi-
cation Convention, interpreting those state-
ments to express Marshall's view thnt a con-
stitutional doctrine of state sovereign immu-
nity in federal courts was on element of the
original understanding of Article Ill. See, e.g.,
Hans v Louisiana, 131 US 1, 33 L Ed 842, 10
3 Ct 504 (1890); Monaco v Mississippi, 292 US
313, 324, 78 L Ed 1282, 54 S Ct 745 (1934).
Tho Chief Justice’s discussion in Cohens, how-
ever, demonstrates thnt it may be prudent to
give his earlier statements the less expansive

L Ed 2d 195-196.

51. Marshall’s statement is of course consis-

tent with the view thnt the Eleventh Amend-
ment bars federal-question jurisdiction over
suits thnt are prosecuted against States by
noncitizens or aliens, but does not bar federal
jurisdiction over suits by citizens of the State
being sued. But it is flatly inconsistent with
the Court's current position that the Amend-
ment, despito its language and history, should
be interpreted as constitutionalizing a broad
sovereign immunity principle. Like the discus-
sion earlier in Cohens, it evinces the Marshall
Court's understanding that the Eleventh
Amendment was to be construed narrowly to
accomplish the purpose for which it was
adopted. It is worth noting that, when the
troublesome case hypothesized in Cohens—in
which a writ of error was taken by a nonci-
tizen of a State—arose 10 years later, the
Marshall Court reached the merits of the
claim without even discussing any possible
Eleventh Amendment bar. See Worcester v
Georgia, 6 Pet 515, 8 L Ed 483 (1832). Al-
though tho Court in Worcester did not discuss
tho Eleventh Amendment issue, the issue was
raised by the plaintiffin error. See id., at 533-
534, 8 LEd 483.
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Amendment encroached on federal-
question jurisdiction, and concluded
that it made no encroachment at all.
This result is not distinguishable on
the ground that it concerned only
the exercise of appellate, and not
original, federal-question jurisdic-
tion. As was made clear three years
later in Osborn v Bank of the
United States, 9 Wheat 738, 6 L Ed
204 (1824):

"In those cases in which original
jurisdiction is given to the su-
preme court, the judicial power of
the United States cannot be exer-
cised in its appellate form. In ev-
ery other case the power is to be

exercised in its original
(473 US 297]

or appel-
late form, or both, as the wisdom
of congress may direct. With the
exception of these cases in which
original jurisdiction is given to
this court, there is none to which
the judicial power extends, from,
which the original jurisdiction of
the inferior courts is excluded by
the constitution. Original jurisdic-
tion, so far as the constitution
gives a rule, is co-extensive with
the judicial power. We find in the
constitution no prohibition to its
exercise, in every case in which
the judicial power can be exer-
cised." Id., at 820-821, 6 L Ed 204.

The Court continued, speaking of
federal-question jurisdiction: "It
would be a very bold construction to
say that [the judicial) power could be
applied in its appellate form only, to
the most important class of cases to
which it is applicable.” Ibid.

Osborn itself involved severul im-
portant Eleventh Amendment is-

52.  This conclusion is in some tension with
the Court's holding in Governor of Georgia v
Madrazo. t Pet 110. 7 L Ed 73 (18281. dis-
cussed supra, at 292*293, 87 L Ed 2d, at 211.
But sec 1 Pot, nt 122*123, 7 I, Ed 73. It has
been suggested thnt tho distinction between
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sues. The State of Ohio had seized
bank notes and specie of the Bank of
the United States pursuant to a stat-
ute imposing a tax on the Bank. The
statute was evidently unconstitu-
tional under the Court’s holding in
McCulloch v Maryland, 4 Wheat
316, 4 L Ed 579 (1819). The Bank,
which was treated as a private cor-
poration nnd not a division of the
Federal Government for purposes of
the suit, obtained on injunction in
federal court prohibiting the State
from enforcing the tax and requiring
the return of the seized funds. The
State of Ohio appealed to the Su-
preme Court, relying in part on the
Eleventh Amendment as a bar to
the proceedings.

Chief Justice Marshall’s opinion
for the Court carefully explains that
the sovereign immunity principles of
the Eleventh Amendment have no
application where the State is not a
party of record:

"It may, we think, be laid down as
a rule which admits of no excep-
tion, that, in all cases where juris-
diction depends on the party, it is
the party named in the record.
Consequently, the 11th amend-
ment, which restrains
(473 US 298)
the jurisdic-
tion granted by the constitution
over suits against States, is, of
necessity, limited to those suits in
which a State is a party on the
record.” 9 Wheat, at 857, 6 L Ed
204.

Technically, this principle does not
address the question whether a suit
may be brought against a State, but
rather the question whether u suit is
indeed to be understood as a suit
ngainst a State.1 Nonetheless, it rep-

tho cases is thnt there was no cause of action
available undjr federal or admiralty law
against the Governor personally in Modrmo.
while the contrary was the case here. See
Fletcher, at 1036-1087.

ATASCADERO STATE
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resents a narrow, technical construc-
tion of the Eleventh Amendment,
and is thus of a piece with the im-
mediately following language:

"The amendment has its full ef-
fect, if the constitution be con-
strued as it would have been con-
strued, had the jurisdiction of the
court never been extended to suits
brought against a State, by the
citizens of another State, or by
aliens." Id., ot 857858, 6 L Ed 204.

The restatement of the principle of
Cohens demonstrates Marshalls un-
derstanding that neither Article 111
nor the Eleventh Amendment limits
the ability of the federal courts to
hear tho full range of cases arising
under federal law.

The lack of original federnl-ques-
tion jurisdiction, combined with the
paucity of admiralty actions against
the States, deprived the Marshall
Court of the opportunity to rule of-
ten on the effect of the Eleventh
Amendment on state sovereign im-
munity in federal court. Moreover,
the Court’s rulings demonstrate a
certain reluctance squarely to decide
the extent to which the States were
suable in federal court. This was
perhaps a result of the Court's sensi-
tivity to the unpopular decision in
Chisholm v Georgia, the lack of ef-
fective governmental power to en-
force its decisions, nnd the centripe-
tal forces that were driving the Na-
tion toward civil war. Nonetheless,

[473 US 299]

a
careful reading of the Marshall
Court's precedents indicates thut the
Marshall Court consistently adopted

HOSPITAL v SCANLON
2d 171,105 S Ct 3142
narrow and technical readings of the
Amendment’s import and thus care-
fully retained the full measure of
federal-question and admiralty juris-
diction.

v

The Marshall Court’s precedents,
and the original understanding of
the Eleventh Amendment, survived
until near the end of the 19th cen-
tury. In 1875, Congress gave the
federal courts general original fed-
eral-question jurisdiction. 18 Stat
470. For the first time, suits could
now be brought against States in
federal court based on the existence
of a federal cause of action. In Hans
v Louisiana, 134 US 1, 33 L Ed 842,
10 S Ct 504 (1390), a citizen of Loui-
siana sued his State for payment on
some bonds that the state govern-
ment hnd repudiated. The plaintifF
claimed a violation of the Contracts
Clause. The Court held in favor of
the State and ordered the suit dis-
missed.

Hans has been taken to stand for
the proposition that the Eleventh
Amendment, despite its terms, bars
the federal courts from hearing fed-
eral-question suits by citizens
against their own State.” As | have
argued before, the Courts ambigu-
ous opinion need not be interpreted
in this way. See Employees v Mis-
souri Dept, of Public Health and
Welfare, 411 US, at 313-315, 36 L Ed
2d 251, 93 S Ct 1614 (Brennan, J.,
dissenting). The Huns Court relied
on Justice Iredell’s dissent in Chis-

53. For example, the Court today .tales eral court, even though the express terms of

that in Hans, “the Court held thnt the (Elev

- the Amendment do not soprovide." Anto. at

enlh) Amendment barred a citizen from 238.87 h Ed 2d, at 177.

bringing a suit against his own State in fed-
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holm, which os noted above, supra,
at 283, 87 L Ed 2d, at 205, rested on
the absence of a statutory cause of
action for Mr. Chisholm against the
State of Georgia and reserved the
question of the constitutional status of
state sovereign immunity. See Hans,
134 US, at 18-19, 33 L Ed 842,10 S Ct
504. The Court further noted the "pre-

sumption that
[473 US 300)

no anomalous and un-
heard-of proceedings or suits were
intended to be raised up by the Con-
stitution—anomalous and unheard
of when the Constitution was
adopted.” Id., at 18, 33 L Ed 842, 10
S Ct 504. The opinion can thus sensi-
bly be read to have dismissed the
suit before it on the ground that no
federal cause of action supported the
plaintiiTs suit and that state-law
causes of action would of course be
subject to the ancient common-law
doctrine of sovereign immunity.

W hether the Court’s departure
from a sound interpretation of the
Eleventh Amendment occurred in
Hans or only in later cases that
misread Hans, however, is relatively
unimportant. If Hans is a constitu-
tional holding, it rests by its own
terms on two premises.

First, the opinion cites the com-
ments by Madison, Marshall, and
Hamilton in the ratification debates.
Id.,, at 12-14, 33 L Ed 842, 10 S Ct
504. The Court concludes that per-
mitting suits against States would be
"startling and unexpected,” id., at
11, 33 L Ed 842, 10 S Ct 504, and
would "strain the Constitution and
the law to a construction never im-
agined or dreamed of." Id., at 15, 33
L Ed 842, 10 S Ct 504. The historical
record outlined above demonstrates
that the Court’s history was plainly
mistaken. Numerous individuals nt
the time of the Constitution's ratifi-
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cation believed that it would have
exactly the effect the Hans Court
found unimaginable. Moreover, even
the comments of Madison, Marshall,
and Hamilton need not be taken to
advocate a constitutional doctrine of
state sovereign immunity. Read lit-
erally and in context, all three were
explicitly addressed to the particular
problem of the state-citizen diversity
clause. All three were vitally con-
cerned with the constitutionally un-
authorized displacement of the stato
law of creditors’ rights and remedies
that would be worked by an incor-
rect reading of the state-citizen di-
versity clause. All three are fully
consistent with a recognition that
the Constitution neither abrogated
nor instituted state sovereign immu-
nity, but rather left the ancient doc-
trine as it found it: a state-law de-
fense available in state-law causes of
action prosecuted in federal court.

[473 US 301]

Second, the opinion relies heavily
on the supposedly "unomalous” re-
sult that, if the Eleventh Amend-
ment were read literally,

"in coses arising under the Consti-
tution or laws of the United
States, a State may bo sued in the
federal courts by its own citizens,
though it cannot be sued for a like
cause of action by the citizens of
other States, or of a foreign state.”
Id., at 10, 33 L Ed 842, 10 S Ct
504.

Even if such an "anomaly” existed,
it would not justify judicial rewrit-
ing of the Eleventh Amendment and
Article 11l and the wholesale disre-
gard of precedents. But in any event
a close look ot the historical record
reveals that the "anomaly" can eas-
ily be avoided without a general
expansion of a constitutionalized
sovereign immunity doctrine. The
Eleventh Amendment can and

ATASCADERO STATE HOSPITAL v SCANLON
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should be interpreted in accordance
with its original purpose to reestab-
lish the ancient doctrine of sovereign
immunity in state-law causes of ac-
tion based on the state-citizen and
statealien diversity clauses; in such
a statelaw action, the identity of the
parties is not alone sufficient to per-
mit federal jurisdiction. If federnl
jurisdiction is based on the existence
of a federal question or some other
clause of Article I, however, the
Eleventh Amendment has no rele-
vance. There is thus no Article IlI
limitation on otherwise proper suits
against States by citizens, non-citi-
zens, or aliens, and no "anomaly"
that requires such drastic "correc-
tion."

The Court has repeatedly relied on
Hans as establishing a broad princi-
ple of state immunity from suit in
federal court.3t The historical record
demonstrates that, if Hans was a

constitutional
[473 US 302]

holding, it rested on
misconceived history and misguided
logic.5t

The doctrine that has thus been
created is pernicious. In an era when
sovereign immunity has been gener-
ally recognized by courts and legisla-
tures as an anachronistic and unnec-
essary remnant of a feudal legal
system, see, e.g., Great Northern
Life Ins. Co. v Read, 322 US 47, 57,
88 L Ed 1121, 64 S Ct 873 (1944)
(Frankfurter, J., dissenting); Mus-
kopf v Corning Hospital Dist., 55 Cal
2d 211, 359 P2d 457 (1961); W. Pros-

54. In Ex pnrte New York, 256 US 490. 65
L Ed 1057. 41 S Ct 588 (1921). the Court oven
extended Hnna (or its view of Hnna) to Admi-
ralty jurisdiction, thus overruling Justice
Washington's 110-yenr-old holding thnt the
Eleventh Amendment did not npply to admi-
ralty actions. See United States v Bright, 24 F
Cos 1232) (No. 14,647) (CC Pa 1809),discussed
nupro, at 292. 87 L Ed 2d, ot 211.

ser, The Law of Torts 984-987 (4th
ed 1971), the Court has aggressively
expanded its scope. If this doctrine
were required to enhance the liberty
of our people in accordance with tho
Constitution’s protections, | could ac-
cept it. If the doctrine were required
by the structure of the federal sys-
tem created by the Framers, | could
accept it. Yet the current doctrine
intrudes on the ideal of liberty un-
der law by protecting the States
from the consequences of their ille-
gal conduct. And the decision ob-
structs the sound operation of our
federal system by limiting the abil-
ity of Congress to take steps it
deems necessary and proper to
achieve national goals within its
constitutional authority.

I respectfully dissent.

Justice Blackmun, with whom Jus-
tice Brennan, Justice Marshall,
and Justice Stevens join, dissenting.

I, too, dissent and join Justice
Brennan's opinion. Its exhaustive
historical review and analysis dem-
onstrate the Eleventh Amendment
error in which the Court today per-
sists. As Justice Brennan shows, if
Hans v Louisiana, 134 US 1, 33 L Ed
842, 10 S Ct 504 (1890), is a constitu-
tional holding, it then reads into the
Amendment words that are not

there and that cannot
[473 US 303]

be reconciled
with any principled view of congres-
sional power; Justice Brennan s
surely correct when he says, ante, at

65. If Hons wild not a constitutional hold-
ing, however, its use of the Madison, Mar-
Hhall. and Hamilton comments would be sub-
stantially more justifiable; the relevance of
this material wm simply to show that the
common law did not recognizo a cause of
action on a debt against a sovereign. Since
Congress had not created any such action, the
Court Justifiably refused to do so itself.

217



U.S. SUPREME COURT REPORTS

302, 87 L Ed 2d, at 217, that the
case rests on "misconceived history
and misguided logic.” Thus, the
Court today compounds a longstand-
ing constitutional mistake. The
shield against just legal obligations
afforded the States by the Court’s
prevailing construction of the Elev-
enth Amendment as an "exemplifi-
cation" of the rule of sovereign im-
munity, ante, at 239, n 2, 87 L Ed
2d, at 178, quoting Ex parte New
York, 256 US 490, 497, 65 L Ed
1057, 41 S Ct 588 (1921), simply
cannot be reconciled with the fed-
eral system envisioned by our Basic
Document and its Amendments.

Indeed, though of more mature
vintage, the Court’s Eleventh
Amendment cases spring from the
same soil as the Tenth Amendment
jurisprudence recently abandoned in
Garcia v San Antonio Metropolitan
Transit Authority, 469 US 528, 83 L
Ed 2d 1016, 105 S Ct 1005 (1985).
Both in its modern reading of Hans,
supra, and in National League of
Cities v Usery, 426 US 833, 49 L Ed
2d 245, 96 S Ct 2465 (1976), the
Court, in derogation of otherwise
unquestioned congressional power,
gave broad scope to circumscribed
language by reference to principles
of federalism said to inform that
language.” The intuition underlying
Hans and its contemporary progeny
is no truer to the federnl structure
or to a proper view of congressional
power than was that underlying Na-
tional Leugue of Cities.

But | would dissent from the

*See Fry v United States. 421 US 542. 557,
44 L Ed 2d 363. 95 S Ct 1792 (1975) (dissent-
ing opinion) ("As it wns not tho Eleventh
Amendment by its terms which justified the
result in Hnns, it is not the Tenth Amend-
ment by its terms thnt prohibits congressional
action which sets n mandatory coiling on the
wages of nil stato employees. Doth Amend-
mcnta are simply examples of the understand-
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87 L Ed 2d

Court’s spare opinion and predicta-
ble result on other grounds as well.

There is no
[473 US 304)

need to expatiate on
them here, where so much'already
has been written. It suffices to say
that | adhere to the views expressed
in the dissenting opinion in Edelman
v Jordan. 415 US 651, 688, 39 L Ed
2d 662, 94 S Ct 1347 (1974). See also
Florida Dept, of Health v Florida
Nursing Home Assn., 450 US 147,
151, 67 L Ed 2d 132, 101 S Ct 1032
(1981) (dissenting statement). Thus, |
would affirm the judgment here on
the ground that California, as a will-
ing recipient of federal funds under
the Rehabilitation Act, consented to
suit when it accepted such assis-
tance. And a fair reading of the
statute and its legislative history
indicates for me that Congress pro-
duced the Act in exercise of its

> power under 85 of the Fourteenth

Amendment and thereby abrogated
any claim of immunity the State
otherwise might raise.

Justice Stevens, dissenting.

Because my decision to join Jus-
tice Brennan’s dissent is a departure
from the opinion | expressed in Flor-
ida Dept, of Health v Florida Nurs-
ing Home Assn., 450 US 147, 151, 67
L Ed 2d 132, 101 S Ct 1032 (1981), a
word of explanation is in order. As |
then explained, notwithstanding my
belief that Edelman v Jordan, 415
US 651, 39 L Ed 2d 662, 94 S Ct
1347 (1974), was incorrectly

ing of those who drafted and ratified the
Constitution that the States were sovereign in
many respects, nnd that although their legis-
lative authority could be superseded by Con-
gress in many areas where Congress was
competent to net. Congress was nonetheless
not free to deal with a Stato ns if it were just
another individual or business enterprise sub-
ject to regulation™).

ATASCADERO STATE HOSPITAL v SCANLON
473 US 234,87 L Ed 2d 171, 105 S Ct 3142

decided, see 460 US, at 151, n 2, 67
L Ed 2d 132, 101 S Ct 1032, | then
concluded that the doctrine of stare
decisis required that Edelman be
followed. Since then, however, the
Court has not felt constrained by
stare decisis in its expansion of the
protective mantle of sovereign im-
munity-having repudiated at least
28 cases in its decision in Pennhurst
State School and Hospital v Halder-
man, 465 US 89, 165-166, n 50, 79 L
Ed 2d 67, 104 S Ct 900 (1984) (Ste-
vens, J., dissenting)—and additional
study has made it abundantly clear

that not only Edelman, but Hans v
Louisiana, 134 US 1, 33 L Ed 842, 10
S Ct 604 (1890), as well, can properly
be characterized as "egregiously in-
correct.” 450 US, at 153, 67 L Ed 2d
132, 101 S Ct 1032. | am now per-
suaded that a fresh examination of
the Court’s Eleventh Amendment
jurisprudence will produce benefits
that far outweigh "the consequences
of further unraveling the doctrine of
stare decisis” in this area of the law.
Id., at 155, 67 L Ed 2d 132, 101 S Ct
1032.
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FISCAL NOTE (H) Publish Date:. 2/10/97

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Department of Law
Title: . . relating to prisoner litigation, post-conviction "BRU: Criminal Division/Civil Division
relief, and sentence appeals . m.amending Alaska Rule of Component: Criminal Division/General Legal Services
Sponsor: Rules Committee
Requester: Governor COMPONENT SERIAL NO. 2085/2087
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: s 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

In 1995, the legislature passed far-reaching legislation aimed at reducing the burgeoning amount of frivolous
litigation brought by state prisoners. This hill nakes additional changes that are relatively minor, but that will
contribute significantly to the further reduction of frivolous prisoner litigation. These refinements include
clarifying that filing fees, or exemptions from them, are required in all types of litigation brought by prisoners,
and that time limits for filing litigation by prisoners related to conviction or sentence appeals may not be
extended by the courts beyond the periods provided in court rules. Additionally, the bill adds a provision to
make iteasier to collect money owed by a prisoner for attorney fees and costs of litigation.

This bill will have no fiscal impact on the Department of Law. However, itwill continue ,he trend began with

ch. 79, SLA 1995, of containing current costs and avoiding continued increases in the state 3 prisoners® rights
and appeals litigation costs. The bill should also increase the amount of fines collected by the Collections and

Support Unit of the Civil Division for deposit in the state general fund by an unknown amount.

Prepared by: Joan M. Kasson T"v\ yy Phone: 465-5370
Division: Administrative Servicqs Division 9 Date: 1/24/97
Approved by Commissioner: Bruce M. Bbtem”™Attbrney jenerafB * Date: 1/24/97
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
urther distribution information, call the Governor's Legislative Office
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FISCAL NOTE (H) Publish Date: 2/10/97.

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Corrections
Title: Ffivolous Litigation 'BRU: _ ALL
Component: ALL

Sponsor: Rules Committee
Requester: Governor COMPONENT SERIAL NO. #0694
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
Section 4 of this bill allows for a lien to oe placed on a prisoner"s account by the state for costs and attorney"s
fees. This provision will have a minimal fiscal impact on the Department and will be absorbed.

Prepared by: Bruce Richards Phone: 465-3307
Division: Commisisioner's Office fA fl Date: 1/25/97
Approved by Commissioner: ~~AMargarefwL ~Pugh Date: 1/27/97
Agency: Department of Corrections

PpEPARERTp PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
C OM M ITTEE c Q rf1fr further distribution information, call tho Governor's Legislative Office
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STATE OF ALASKA (H) Publish Date: 2/10/97

1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: "An Act relating to prisoner litigation " BRU: Public Defender Agency
Component: Public Defender Agency

Sponsor: Rules Committee

Requestor: Governor COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FYOO FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 I 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dol ars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL 0.0 0.0

Estimate of any current year (FY 97) cost: $ 0.0
POSITIONS;
FULL-TIME

PART-TIME
TEMPORARY

0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary.)

This bill, which changes many of the rules of court when the litigant is a prisoner, is unrelated to the question of
whether a case is frivolous. Eliminating a prisoner's ability to obtain discovery, entering arbitrary time deadlines,
and making collection of judgments easier, has nothing to do with the merits of the case. These rules simply are
punitive and designed to eliminate a class of persons from having the same access to the courts as everyone else.

As such, it violates the equal protection of the laws.

There is no fiscal impact on the Public Defender Agency.

Prepared by: Barbara K. Brink, Director - Phone: 19071 264-4414

Division: Public Defender Agency Date:
Approved by Commissioner: Mark Bovffl
Agency: Department of Administration
PREPARER TO PROVIDE ALL DISTRIBUTION TO GOVERNOR'S LEGISLATIVE OFFICE

ATTEE C O P * “urther distribution information, call the Governor's Legislative Office page 1 of 1



FlSCAL NOTE Bill Version: mb 122
1997 LEGISLATIVE SESSION
Revision Date: Department Affected: Administration
Title: “An Act relating to Frivolous Litigation BRU: Office of Public Advocacy
Component: Office of Public Advocacy
Sponsor: Rules Committee
Requestor: Governor COMPONENT SERIAL NO. .43
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES
| CHANGE IN REVENUES ( )
FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TOTAL 0.0 00 0.0 0.0 0.0 0.0
Estimate of any current year (FY 97) cost: $.0.
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

There is no fiscal impact to the Department of Administration.

Prepared by: Brant McGee. Director
Division: Office of Public Advocacy

Approved by Commissioner: Mark Bov~frL
Agency: D¥partthent of Administration -

Phone: 274-1684
Date:

j ANL.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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further distribution information, call the Governor's Legislative Office
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CS for HOUSE BILL 122 (JUD)
Sectional Analysis

CSHB 122 was submitted to make additions and improvements to the
comprehensive legislation adopted in 1995 to reduce the volume of frivolous
litigation filed by prisoners against the state. That enactment has been very
successful in reducing unnecessary lawsuits, while at the same time allowing
prisoners to raise legitimate issues and enabling state attorneys to focus attention on

those issues.

The 1995 legislation requires a prisoner to pay a filing fee to the court
for pursuing a lawsuit, as other litigants are required to do, or to request an
exemption from the fee based on need. The law currently requires a prisoner to
supply certain information in support of a request for an exemption. Section % of
the bill adds the requirement that the prisoner include information about money held
In bank accounts outside the prison in the request for a filing fee exemption.

Section 2 makes a technical correction to the statutes and repairs an
omission in the 1995 legislation. Current law provides that the automatic disclosure
requirements of Civil Rule 16.1 do not apply to prisoner litigation; however, that
rule has been deleted from the Civil Rules. The bill amends the law to reflect the
deletion. Additionally, the bill provides that the automatic disclosure requirements
of Civil Rule 26 do not apply to prisoner litigation. The rationale for automatic
disclosure - reducing the cost and duration of litigation by cooperative discovery -
does not readily apply in most cases filed by prisoners.

Section 3 expands the definition of “litigation against the state” to
include all proceedings in the appellate courts. This clarifies that the laws regulating
prisoner litigation apply to all litigation, not only to cases filed in the trial courts.

Sections 4 -7 and 11 also concern a law enacted in 1995. The
legislature enacted a provision that expands the use of DNA profile evidence in
criminal prosecutions. In addition, the law requires the Department of Public Safety
to establish a DNA identification system to help in the investigation of crimes in
Alaska. It requires the department to obtain blood samples, oral samples, or both,
from adults convicted of a crime against the person (except custodial interference)
and arson, and minors 16 years of age or older adjudicated delinquents based on



CSHB 122 (JUD) Page 2
Sectional Analysis

similar conduct. Unfortunately, enforcement of the sample requirement is
inadequate if a person refuses to cooperate. The bill provides several enforcement
options, including making it a class A misdemeanor if a person is required to
provide a sample and refuses a lawful request from a health care provider.

Section 8 clarifies that the Parole Board may revoke mandatory parole
before the actual release of a prisoner if the prisoner has violated a court order to
participate in the treatment plan of a rehabilitation program.

Section 9 is a technical amendment to the parole statutes.

Section 10 limits the time an appellate court may allow extension” of
time to file an appeal or request for review of a criminal conviction or sentence to
60 days after the last deadline for filing the appeal or request. This does not limit
requests for an extension oftime filed before a deadline; rather, it disallows requests
filed two months after a deadline has passed, when no request for an extension has

been filed.

Section 12 limits the time a court may relax the deadline for filing a
motion to reduce or modify a sentence under Criminal Rule 35(b) in the trial court
to 10 days beyond the 180 days in which a defendant may file the motion under the
terms of the rule. Criminal Rule 35(b) motions allow a court to reconsider a
sentence in the six months following imposition. It is not intended to allow a court
to change a sentence after that period. The Parole Board is in a better position to
make decisions about the release of a person at this time.



YEA

Vice Chair Bunde

Representative

Representative

Representative

Representative

Representative

Chairman Green

TOTALS:

PASSED

Berkowitz

Croft

James

Porter

Rokeberg

FAILED

NAY

PRESENT

V'>VV



In the Court of Appeals of the State

OFFICE OF SPECIAL PROSECUTIONS
ANCHORAGE. ALASKA
Jack A. Ozenna, ’

Court of Appeals No. A-06265

Appellant,
Order"
State of Alaska,
Appellee. Date of Order: 7/23/96
Trial Court Case # 3AN-94-11188ClI
Before: Bryner, ChiefJudge, Coats, and Mannheimer, Judges.

Mannheimer, Judge, concurring.

..The state, has moved for full-court reconsideration of the single-judge order
entered on June 28, 1996, granting Ozenna's motion to accept hisg}late-filed notice of appeal.
We grant the state's motion for full-court reconsideration and conclude that the motion to
accept Ozenna’ late notice of appeal should be granted for the reasons stated in the June 28
single-judge order.

In its motion for reconsideration, the state argues that Appellate Rule 502(b)
should be narrowly construed to authorize appellate courts to extend a time period "only
within the limits permitted by Appellate Rule 521." The state argues that this narrow
interpretation is necessary to reconcile the two rules and give effect to chapter 79, section
21, SLA 1995 —the statute enacting the current form of Appellate Rule 521.

When Appellate Rule 502jJ>"ywas adopted, however, Appellate Rul

to: C >ym

1 Published pursuant to the Guidelines, for Publication of cottrr 0f Appeals Decisions
(Court of Appeals Order No. 3). *
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Court of Appeals Order (cont.) 2

Qzennfly, .State. A-06265
Date of Order: 7/23/96

specified no time limits governing an appellate court's authority to extend the rime for filing
a notice of appeal. Accordingly, in originally promulgating Rule 502(b), the Alaska Supreme
Court could not have intended to subject the powers granted therein to any time limitation
stated in Rule 521.

The state's request for a narrowing interpretation of Rule 502(b) thus seems
directed at implementing legislative intent in enacting chapter 79, section 21, SLA 1995,
rather than at reflecting the supreme court's inter--<in adopting Rule 502(b). For this reason,
the request is in effect an argument that chapter 79, section 21, SLA 1995 should be
construed to have impliedly amended Rule 502(b)......c.cc.c......

But the Alaska Supreme Court has made it clear that the doctrine of implied
repeal or amendment docs not apply to legislation affecting procedural rules adopted by the
court Because article 1V, section 15 ofthe Alaska Constitution expressly gives rule-making
power to the supreme court rather than the legislature, the supreme court has held that a
statute dealing with a procedural matter will not alter a conflicting rule of court unless the
statute is enacted with the stated purpose ofchanging that rule. Nolan,v. Sea Airmotive. Inc..
627 P.2d 1035, 1047 (Alaska 1981):Leege v. Martin. 379 P.2d 447, 451 (Alaska 1963). As
the court said in Nolan, "we need not look to the legislature's intentions to discern whether
it has attempted to prescribe a different procedure than that contained in a court rule, unless
the legislature has acted in the requisite manner[.]" 627 P.2d at 1046.

In enacting chapter 79, section 21. SLA 1995, the legislature specifically stated

its intent to amend Appellate Rule 521. Itdid not specifically state a similar intent to amend

11/01/96 FRI 15:11 [TX/RX NO 6128] @003
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Ozennav. State. A-06265
Date of Order: 7/23/96

or limit Appellate Rule 502. We assume that the legislature's failure to address Rule 502 was
an oversight and that it would have intended the provisions of Rule 521 to govern over those
of Rule 502.2 However, Nolan and Leege preclude this court from relying on our perception
of probable legislative intent as a basis for construing Rule 502 to have been amended.

For the reasons stated in this court’s order of June 28, 1996, we grant the

motion to accept Ozenna's late notice of appeal.

Entered by direction of the court.

Clerk of the Appellate Courts

MANNHEIMER, Judge, concurring.

The state has moved for full-court reconsideration of the single-judge order
entered on June 28. 1996, granting Ozenna's motion to accept his late-filed notice of appeal.
Ijoin my colleagues in concluding that Ozenna’s motion to accept a late-filed appeal should

be granted under the authority of Appellate Rule 502(b).

In chapter 79, section 21, SLA 1995, the legislature amended Appellate Rule

2 For this reason,’ in ruling on a request to accept a late notice of appeal, we think it
highly relevant to consider the restrictions stated in the amended version of Rule 521 and to exercise
rectraim in light of thnsr restrictions. In the present case, we do not exercise our authority under
Rule 502(b) lightly. It appears highly likely ro us that Ozenna is entitled to restoration of his appellate
rights as a constitutional matter. Because the state has not challenged, or even alleged any desire to
challenge, Ozenna's factual assertions on their merits, we see little purpose to be served in requiring
him to pursue a costly and time consuming post-conviction reliefaction to assert his right to appeal.

OWAGER»*C
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Date of Order: 7/23/96

521 —the rule allowing any other appellate rule to be relaxed "where a strict adherence to
[the rule] will work surprise or injustice™. As amended by the legislature, in litigation
involving ilxc validity of a criminal judgement nr sentence. Rule 521 "does not authorise an
appellate court... to allow [a] notice of appeal [or] a petition for review or petition for
hearing to be filed more than 60 days late™. e

The State contends that the legislature, by enacting this amendment to Rule
521, clearly expressed its intention that no criminal appeal should be filed more than 60 days
late. | disagree.

o .Appellate Rule 502(b) is the provision of the_appellate rales that expressly
governs extensions of time. Rule 502(b) declares that an appellate court can extend any rime
limit fixed by the appellate rules, and can validate any act performed outside the established
time limits, upon a showing of good cause.

Because Appellate Rule 502(b) and Appellate Rule 521 were enacted
simultaneously (by Supreme Court Order 439, effective November 15, 1980), they
presumedly are not redundant. Examination of the two rules bears this out; they address
different concerns. Rule 502(b) allows time limits to be relaxed when good cause is shown.
In cases where there is no good cause (for example, cases of unexcused attorney neglect),
Rule 521 nevertheless allows time limits to be relaxed to prevent injustice.

The legislative amendment to Rule 521 does not forbid all extensions of time
exceeding 60 days in criminal cases. Rather, chapter 79, section 21 expressly states that

"this rule” —that is, Rule 521 —docs not authorize extensions of more than 60 days in

11/01/0G FRI 15:11 [TX/RX NO 01281 0005
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criminal cases. The legislature was silent regarding Rule 502(b). From this, one can
reasonably conclude that the legislature did not intend to forbid all extensions of time
exceeding 60 days, butrather intended to forbid an extension of time exceeding 60 days if
the moving party failed to demonstrate good cause —because it is only when there is no good
cause for the extension that Rule 521 must be invoked.

Moreover, even assuming that the legislature had clearly expressed its intention
to forbid any and all extensions of time exceeding 60 days, the fact remains that the
legislature did not alter Appellate Rule 502(b). Rule 502(b) continues to authorize

» extensions,of time without the 60-day limitation. *m

The State argues that, where legislative intention is clearly expressed, court
rules must be harmonized with the legislature's desire. This argument was squarely rejected
in Nolan v. Sea Airmotive. Inc.. 627 P.2d 1035 (Alaska 1981).

The litigation in Nolan involved a recent legislative revision of the law
governing class actions. A new statute, AS 23.10.130(b), clearly provided that the filing of
a class action tolled the statute of limitations only with respect to the named plaintiffs, rot
the entire class. Civil Rule 23, on the other hand, incorporated the rule that the filing of a
class action tolled the statute of limitations with respect to all class members, whether or not
they were specifically named in the lawsuit. Nolan. 627 P.2d at 1040-42.

When the legislature enacted AS 23.10.130(b), they did not comply with the
procedural requirements established in Leegc v. Martin. 379 P.2d 447 (Alaska 1963), for

altering a court rule. Because the statute failed to meet those procedural requirements, the

11/01°06 FRI 15:11 ITI/RX NO 01281 @000
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supreme court held that the statute had no effect on the rule. Even though the legislature had
clearly expressed its intention to adopt a contrary rule regarding the statute of limitations, the
supreme court held that the legislature's intention was irrelevant:

In Alaska, [the supreme court] is given exclusive, initial
power to make rules governing practice and procedure[,] and we
need not look to the legislature's intentions to discern whether
it has attempted to presenbe a different procedure than that
contained in a court rule, unless the legislature has acted in the
requisite manner to change a rule. Here the legislature plainly
intended not to allow the tolling, but [that statute, because it is
procedural,] need not be given effect.

\.j No],an, 627 P.2d at 1046. .- S V - e

Thus, 1join the court's decision to allow Ozenna to file a late appeal for two
reasons. First, because Appellate Rule 502(b) and Appellate Rule 521 address different
concerns, the legislature's decision to restrict the courts' authority under Rule 521 does not
indicate a concurrent intention to restrict the courts' authority under Rule 502(b). Second,
even if the legislature had plainly expressed its intention to forbid any criminal appeal or
petition from being filed more than 60 days late, the legislature took no action to amend
Appellate Rule 502(b). Under Leege and Nolan. Rule 502(b) remains unaffected by chapter

79. section 21, SLA 1995.

Distribution:
James A. Wendt Cyntlua M Hora
Office of Public Advocacy OSPA
SCO W. 5th Ave.. Ste. 525 310 K Street. #308
Anchorage AK 99501 ' Anchorage AK 99501
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT
STATE OF ALASKA
Plaintiff
Vs,
HAROLD L. STELLY,

1 ] '
Defendant. \ B — e
)} 4FA-S596-2189 Cr.

OPINION AND ORDER DENYING DRAWING OF BLOOD SAMPLE

l. INTRODUCTION

Plaintiff seeks an order from the Court compelling
Defendant to comply with a State statute requiring all persons
convicted of a felony against another person to submit to the
drawing of samples of their body fluids for submission to a
statewide DNA database. Defendant protests, arguing that the Court
is not vested with the authority to enter such an order, that the
relief sought by the State is not a proper component of the Court®s
general sentencing povers, and that mandatory submission of a blood
specimen for the purposes of DNA 1identification would violate
Defendant®"s constitutional rights to be free from unreasonable
searches and seizures, to due process of law, and to privacy.
1. STATEMENT OF FACTS

On October 23, 1996, Defendant Harold L. Stelly pled no
contest to Assault in the Third Degree and Assault iIn the Fourth
Degree after attempting to stab S.N. with a knife and pushing his

wife to the ground. At sentencing, the prosecution ,hmade an oral

veerkfy trui it Edp oAtsh (6ragoifg i (Sal/IDotau via:

MAIL
C] U.S. PotUI 3vc .
Cji Omar
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request for a court order compelling Stelly to voluntarily submit
to the drawing of his blood in order that it be submitted to the
State"s deoxyribonucleic acid (DNA) database, pursuant to
AS 44.41.035. The State requested that the Court make its order
a condition of probation and a separate order of the Court; the
violation of which would result in revocation of probation, or a
finding of contempt of court, or both.
I11. DISCUSSION
A The Statute

Chapter 41 effectively creates the Department of Public
Safety and lays out 1its respective authority, which includes
gathering data for a statewide criminal justice information system.
Among the data authorized to be gathered are crime statisticsl and

an automated fingerprint system.2 In 1995, the State Legislature

amended Chapter 41 of Title 44, adding AS 44.41.035, which allows
the Department of Public safety to collect for inclusion into the

DNA registration system a blood sample, oral sample, or both, from

1 Alaska Statute 44.41.020(c) provides that:

(t]he department shall establish, and may require state and
local law enforcement agencies to use, standardized methods
of collecting and recording law enforcement and crime
statistics. See also AS 44.41.050, Uniform Homicide
Reporting, which requires the Department of Public Safety to
participate in the Federal Bureau of Investigation, Violent
Criminals Apprehension Program. Participation includes
submitting Violent Criminals Apprehension Program report which
will aid in discovering similarities of crimes and suspects.

2 Alaska Statute 44.41.025(a) provides that "(t]he Department
of Public Safety may maintain an automated Ffingerprint system."

ORDER DENYING DRAWING OF BLOOD SAMPLE - 2
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() a person convicted of a crime against a person, and (2) a minor
16 years of age or older, adjudicated as a delinquent for an act
that would be a crime against a person if committed by an adult.
AS 44.41.035(b) “Crime against a person'” means a felony offense,
or a Telony attempt to commit an offense. AS 44.41 035 (g) QO -
Throughout the entire statute, the language specifically targets
the Department of Public Safety as the governmental agency
responsible for the establishment of the DNA identification
registration system (AS 44.41.035(a)), the collection of blood and
oral samples [AS 44.41.035(b) & (h)(1)), and the dissemination of
information derived from those samples whether needed by other law
enforcement agencies or for presentation in court
[AS 44 .41.035@) (1)-(2) ). The statute Tfurther instructs the
Department that the DNA registration system is confidential to be
used in a limited and tightly controlled fashion.
AS 44 .41.035 () (-4 . Lastly, the statute mandates that the
Department adopt reasonable procedures for the collection,
analysis, storage, expungement, and use of the DNA registration
system, and to protect the system from unauthorized access and the

natural elements. AS 44 .41.035 (h) (D-(2).

B. The responsibility for the collection of deoxyribonucleic
acid (DNA) 1is borne by the Department of Public Safety,
not with the court.

This is a matter of statutory construction: Does the
statute which creates the DNA registration system vest
responsibility of sample collection on the court? of course, by
examining the plain meaning of the statutory language, it would

ORDER DENYING DRAWING OF BLOOD SAMPLE - 3
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appear that the only agency responsible for implementing the
substantive portions of the statute |lies directly upon the
Department of Public Safety. However, Alaska has rejected the
strict “plain meaning®"” approach to statutory construction. Indeed,
the fact that a statute"s wording is apparently clear and
unambiguous does not end the search for the legislature’ intent.
Municipality of Anchorage v. Ray. 854 P.2d 740, 745 (Alaska App.-
1993), citing Stephan v. State. 810 P.2d 564, 566 (Alaska App.
1991) . Yet, the more clear and unambiguous the wording of the
disputed statute, the correspondingly greater burden of persuasion
borne by a litigant who contends that the statute does no% mean
what it appears to say. Ray. 854 P.2d at 745, citing University
of Alaska v. Geistauts. 666 P.2d 424, 428 n.5 (Alaska 1983).

In this case the State has not offered any argument
against the Defendant’ assertion that the Court cannot act as an
independent authority 1in conjunction with the Department imposing
an order compelling Defendant to participate in the DNA
registration system. Nowhere 1in the statutory language which
creates the DNA registration system 1is there mention of judicial
involvement, nor is there any indication of an implied
contemplation of such involvement. It is clear and unambiguous
that the statute directs the Department to adopt reasonable
procedures Tfor the collection of DNA. The Defendant has clearly
laid that argument out.

The State, by virtue of the fact that it asserts a

different meaning, now bears a “correspondingly heavy burden of
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demonstrating contrary legislative intent. University of Alaska
v. Geistauts. 666 P.2d at 423 n.5 (Alaska 1983). The State has
not met its burden and, after reviewing the legislative history,
it cannot.

Legislative history, reflected in the House Judiciary
Committee®s hearings, indicates that judicial involvement was not
considered when considering how to persuade convicted felons to
submit to DNA registration. Persuasion would clearly come from the
Department of Corrections which could promulgate regulations,
including administrative segregation, loss of good time, and other
methods to make this statute effective. See generally DNA Testing
of Convicted Sex offenders: Hearings on H.B. 27 Before the House
Judiciary Standing Committee, 19th Legis., 1lst Sess. (January 25,
1995) . The Court therefore concludes that the clear and
unambiguous languageof AS 44.41 .035 involves only the Department
of Public Safety and the State’s arguments otherwise are
unpersuasive.

C. The Court may not exceed the scope of 1iIts sentencing
powers elaborated in AS 12.55.015 and therefore may not
enter a direct order requiring Defendant to participate
in the DNA registration system.

The provisions set out in AS 12.55.015 definitively

establish the scope of the Court®s sentencing powers.3 Nothing in

Sec. 12.55.015. Authorized sentences; forfeiture, @
Except as limited by AS 12.55.125 - 12.55.175, the court, in
imposing sentence on a defendant convicted of an offense, may
singly or in combination

(1) impose a
(continued...)
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3(...continued)

(A fine when authorized by Qlaw and as provided 1iIn AS
12.55.035; or

®) day fine when authorized by law and as provided in AS
12.55.036, if the court does not impose a term of periodic or
continuous imprisonment or place the defendant on probation;

(@ order the defendant to be placed on probation under
conditions specified by the court that may include provision for
active supervision;

(©)) impose a definite term of periodic iImprisonment;

@ impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS
12-55.045 ;

(6) order the defendant to carry out a continuous or periodic
program of community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentences
imposed under AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(© order the forfeiture to the commissioner of public"safety
or amunicipallaw enforcement agency of a deadly weapon that was
in the actual possession or used by the defendant during the
commission of an offense described in AS 11.41, AS 11.46, AS 11.56,
or AS 11.61;

(10) order the defendant, while incarcerated, to participate
in or comply with the treatment plan of a rehabilitation program
that is related to the defendant®s offense or to the defendant®s
rehabilitation if the program is made available to the defendant
by the Department of Corrections;

(11) order the forfeiture to the state of a motor vehicle,
weapon, electronic communication device, or money or other
valuables, used in or obtained through an offense that was
committed for the Dbenefit of, at the direction of, or in
association with a criminal street gang.

(b) The court, in exercising sentencing discretion as provided
in this chapter, shall 1impose a sentence involving iImprisonment
when

(1) the defendant deserves to be imprisoned, considering the
seriousness of the present offense and the defendant’s prior
criminal history, and imprisonment is equitable considering
sentences imposed for other offenses and other defendants under

similar circumstances;
(@ imprisonment 1is necessary to protect the public from

further harm by the defendant; or

(@) sentences of lesser severity have been repeatedly iImposed
for substantially similar offenses 1in the past and have proven
ineffective in deterring the defendant from Tfurther criminal
conduct.

(© In addition to the penalties authorized by this section,

the court may 1invoke any authority conferred by lav; to order a
(continued...)
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Chat statute expressly or impliedly confers authority on the
sentencing court to require the Defendant to participate in the DNA

registration system, except as a condition of probation.

In Benboe v. State. 738 P.2d 356 (Alaska App. 1987), the
Court of Appeals concluded that the sentencing court exceeded the
scope of its sentencing powers when it separately ordered Benboe,
not as a condition of probation but as separate provisions of its
oral and written judgments, to participate, while incarcerated, Iin
sexual offender treatment programs offered by the Department of

Corrections. (AS 12.55.015 was subsequently amended to provide the

f

authority.) carefully delineating between a ‘'"condition of

3(..,continued)
forfeiture of property, suspend or revoke a license, remove a
person from office, or impose any other civil penalty. When
forfeiting property under this subsection, a court may award to a
municipal law enforcement agency that participated in the arrest
or conviction of the defendant, the seizure of property, or the
identification of property for seizure, (@) the property 1if the
property 1is worth $5, 000 or less and is not money or some other
thing that is divisible, or (2 up to 75 percent of the property
or the value of the property if the property is worth more than
$5,000 or 1is money or some other thing that 1is divisible. In
determining the percentage a municipal law enforcement agency may
receive under this subsection, the court shall consider the
municipal law enforcement agency may receive under this subsection,
the court shall consider the municipal law enforcement agency®s
total 1involvement in the case relative to the involvement of the
state.

(d [Repealed, § 1 ch laa SLA 1990.]

(e If the defendant is ordered to serve a definite term of
imprisonment, the court may recommend that the defendant serve all
or part of the term in a correctional restitution center.

(P Notwithstanding (@) of this section, the court shall order
the forfeiture to the commissioner of public safety or a municipal
law enforcement agency of a deadly weapon that was in the actual
possession of or used by the defendant during the commission of a
crime involving domestic violence.

(@ In this section "deadly weapon'" has the meaning given in

AS 11.81.900.
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probation”™ and a "direct order”™ that becomes a component of the

sentence, the Court wrote that it found:

nothing empowering the court, as a part of a
sentence of imprisonment, to enter a direct
order requiring the accused to participate in
treatment. Nor [were they] aware of any
authority for the proposition that the court
has inherent power to enter such orders in the
absence of legislative authorization.

Benboe, 738 P.2d at 361; see also Skrepich v. State, 740 P.2d 950
(Alaska App-1987) (Superior Court had no authority, statutory or
inherent, to order defendant to refrain from engaging in any direct

or indirect contact with victim of his offense of sexual abuse of

a minor 1in second degree).
Therefore, the Court concludes that it does not have the

authority to impose a direct order mandating that Defendant

participate in the DNA registration program, nor may it make such

an order a component of Defendant®"s sentence, absent specific

statutory authority.

D. The Court has broad discretionary powers to establish
conditions of pr ation when suspending all or a portion
of a sentence and as long as the conditions of probation
serves a three-fold purpose, specifically the conditions
of probation must be reasonably related to the
rehabilitation of the offender and the protection of the
public and must not be unduly restrictive of liberty.

The State Legislature has conferred broad discretionary
powers on the sentencing court to establish conditions of probation

when all or a portion of a sentence is to be suspended.4 Roman v.

AS 12.55.080 provides:

Suspension of sentence and probation. Upon entering a

judgment of conviction of a crime, or at any time within 60
(continued...)

ORDER DENYINC DRAWING OF BLOOD SAMPLE - 8
4FA-S96-2189 Cr.



State. 570 P.2d 1235, 1240 (Alaska 1977); see also Benboe v. State.
738 P.2d 356, 360 (Alaska App. 1987); Jones v. State. 727 P.2d 6,
7 (Alaska App. 1986) (condition prohibiting individual from being
in a 45 block, high crime area of city for a year was not
reasonably related to rehabilitation, not clearly related to his
misconduct and was unnecessarily severe and restrictive) ; Edison
v. state, 709 P.2d 510, 511 (Alaska App. 1985) (obtaining court
permission before entering town 1is an improper condition of
probation). But see Ovoghok v. Municipality of Anchorage. 641 P.2d
1267 (Alaska App.- 1982) (restricting defendant arrested for
prostitution from entering four block area where prostitution
occurred is a permissible condition of probation); Allajn v. State.
810 P.2d 1019 (Alaska App. 1991) (special condition of probation
requiring defendant to abstain from consumption of alcohol was
reasonably related to goal of rehabilitation despite fact that
record disclosed no direct link between defendant®"s drinking and
current offense of sexual abuse of a minor).

Compelling the Defendant to provide a sample of his body
fluids does not appear to comport to at least one Tfactor of the
test. Placing the Defendant®"s DNA in a data bank could arguably
provide protection of the community by means of deterrence.

4 (. ..continued)

days from the date of entry of that judgment ofconviction,

a court, when satisfied that the endsofjustice and the best
interest of the public as well as the defendant will be served
thereby, may suspend the 1iImposition or execution or balance
of the sentence or a portion thereof, and place the defendant

on probation for a period and upon the terms and conditions
as the court considers best.
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However, this condition does not reasonably relate to the
rehabilitation of this Defendant. Since it fails to satisfy this
factor, it cannot be a special condition of probation.

1v. CONCLUSION

Given the reasons set forth above, the Court lacks the
authority to order Defendant to submit to the drawing of samples
of his body fluid for the statewide DNA database. Thus, the Court
need not address whether or not the DNA identification would
violate the Defendant®s constitutional rights to be free from
unreasonable searches and seizures, to due process, and privacy.

The State®"s motion is therefore DENIED.

ENTERED at Fairbanks, Alaska, this \Q _ day of September,

1997.
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Tony K '.wles PO Box 110001
ccm '1*10 Junoau. Alaska 99811 0001
(907) 465-3500
Fax (907) 465-3532

State of A laska
OFFICE OF THE GOVERNOR

Juneau

February 10, 1997

The Honorable Gail Phillips
Speak;: of the House
Alaska State Legislature
State I'ipitol

Juneau. AK 99801-1182

Dear Speaker Phillips:

I am u.msmitting this bill to further enhance the positive effects ofa 1995 law aimed at
reducing frivolous litigation filed by state prisoners.

The bill clarifies a prisoner must pay filing fees in all types of legal actions against the
state, including discretionary appellate review. It also ensures the court will consider all
prisoner financial accounts in determining whether an exemption from the filing fee is
warranted. This is an extension of the 1995 law (ch. 79, SLA 1995) which requires a
prisoner to pay the usual filing fees for bringing a legal action against the state, unless the
court finds the prisoner qualifies for an exemption based on financial information. This
bill requires the prisoner to submit information about money in accounts outside the

prison ;is well as in-prison accounts.

The km enacted in 1995 provides that automatic disclosure provisions of Alaska Rule of
Civil Procedure 16.1 do not apply to litigation filed by prisoners. But a corresponding
exemption from a similar provision in a separate court rule (Alaska Rule of Civil
Procedure 26) was inadvertently not included in the earlier bill. This bill repairs that

omission.

The rationale for automatic disclosure-reducing the cost and duration of litigation by
cooperative discovery-does not readily apply in most litigation brought by prisoners.
Prisoners are generally not willing or able to participate in discovery and, as a result, the
state is obliged to furnish full information while prisoners furnish no information to the
state. This is expensive and unnecessary, especially in litigation that is often without

merit.



AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE
TO: CSHB 122 ( )
Version 0-GHO0055\B
Page 5, lines 22 - 26:
Following “court.” delete all material and insert:
“In a matter requesting review of or appealing a criminal conviction
or sentence, this rule does not authorize an appellate court, or a
superior court acting as an intermediate appellate court, to validate
the filing of a notice of appeal, petition for review, or petition for
hearing more than 60 davs after the expiration of the time specified in

the rule or statute, or in the last extension of time previously granted.”
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HOUSE BILL NO. 124 PERA: LOCAL EXEMPTION/NONNEGOTIABLE ITEMS

“An Act relating to items not subject to collective bargaining and to application of the Public Employment Relations
Act to municipalities and other political subdivisions.”

the same title
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CS FOR HOUSE BILL NO. 124(JuD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:

Referred:

Sponsor(s): REPRESENTATIVE VEZEY

A BILL

FOR AN ACT ENTITLED

"An Act relating to items not subject to collective bargaining and to application

of the Public Employment Relations Act to municipalities and other political

subdivisions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.40.075 is amended to read:

Sec. 23.40.075. Items not subject to bargaining. The parties may not
negotiate terms contrary to the
1) reemployment rights for injured state employees under
AS 39.25.158;
(2) reemployment rights of the organized militia under AS 26.05.075;
(3) authority of the Department of Health and Social Services under
AS 47.27.035 to assign Alaska temporary assistance program participants to a work
activity considered appropriate by the Department of Health and Social Services; [OR]

(4) authority for agencies to create temporary positions under

- CSHB 124(JUD)
New Text Underlined [DELETED TEXT BRACKETEDI
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AS 47.27.055(c): or
5) right of the employer to contract out or privatize services ¢

functions previously performed bv employees or that could be performed by
employees except to ensure cost savings to the public employer.
* Sec. 2. AS 23.40 is amended by adding a new section to read:

Sec. 23.40.085. Application to political subdivisions, (a) Except as provided
in (b) of this section, the provisions of AS 23.40.070 - 23.40.260 do not apply to
municipalities and other political subdivisions of the state.

(b) A municipality may, by ordinance, and a political subdivision other than
a municipality may, by resolution, choose to accept or reject application of the
provisions of AS 23.40.070 - 23.40.260 at any time.

* Sec. 3. AS 29.35.685(c) is amended to read:

(c) AS 23.40.070 - 23.40.260 apply to employees of an authority established
under AS 29.35.600 - 29.35.730 unless all municipalities participating in the authority
are exempt under AS 23.40.085 [SEC. 4, CH. 113, SLA 1972].

* Sec. 4. Section 4, ch. 113, SLA 1972, and sec. 11, ch. 1, SLA 1992, are repealed.

* Sec. 5. This Act does not terminate or modify the terms of a collective bargaining

agreement in effect on the effective date of this Act.

124(JUD) xox
New Text Underlined [DELETED TEXT BRACKETED]



JV laska "tate ~legislature

IHimse of “presttttattoes State Capitol, Room 120
H Judici c itt Juneau, Alaska 99801-1182
ouse Juaictlary ommittee (907) 465-4990

MEMORANDUM

Date: April 21, 1997

To: Terry Cramer, Legislative Legal Services
Fax: 465-2029

From: Lisa Kirsch, House Judiciary Committee
Fax: 465-4316

Re: HB 124 with amendment

We passed HB 124 out of committee today with one amendment:
We adopted draft 0-LS0540\B as our working document.

Amendment number 2 (attached). We need a final version, plea

Thanks for your help.
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AMENDMENT ‘ft 1

OFFERED IN THE HOUSE BY: Representative Berkowitz

TO: House BUI 124

Page 1, line 1
Following “relating”,

delete “to items not subject to collective bargaining and”

Page 1, line 5 through page 2, line 4

delete all material

renumber following sections accordingly
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AMENDMENT 1y

OFFERED IN THE HOUSE BY: Representative Berkcwitz
TO: House Bill 124 (f o
Page 2, line 4: i AN A

following “employees”,

insert “except to”nsure cost savings to the public employer”
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CS FOR HOUSE BILL NO. 124( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE VEZEY
A BELL

FOR AN ACT ENTITLED
"An Act relating to items not subject to collective bargaining and to application

of the Public Employment Relations Act to municipalities and other political

subdivisions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.40.075 is amended to read:
Sec. 23.40.075. Items not subject to bargaining. The parties may not
negotiate terms contrary to the
1) reemployment rights for injured state employees under
AS 39.25.158;
(2) reemployment rights of the organized militia under AS 26.05.075;
(3) authority of the Department of Health and Social Services under
AS 47.27.035 to assign Alaska temporary assistance program participants to a work
activity considered appropriate by the Department of Health and Social Services; [OR]

(4) authority for agencies to create temporary positions under

- CSHB 124( )
New Text Underlined [DELETED TEXT BRACKETED]
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AS 47.27.055(c)i_or
(5) right of the employer to contract out or privatize services

functions previously performed bv employees or that could be performed by

employees.
* Sec. 2. AS 23.40 is amended by adding a new section to read:

Sec. 23.40.085. Application to political subdivisions, (a) Except as provided
in (b) of this section, the provisions of AS 23.40.070 - 23.40.260 do not apply to
municipalities and other political subdivisions of the state.

(b) A municipality may, by ordinance, and a political subdivision other than
a municipality may, by resolution, choose to accept or reject application of the
provisions of AS 23.40.070 - 23.40.260 at any time.

* Sec. 3. AS 29.35.685(c) is amended to read:

(c) AS 23.40.070 - 23.40.260 apply to employees of an authority established
under AS 29.35.600 - 29.35.730 unless all municipalities participating in the authority
are exempt under AS 23.40.085 TSEC. 4, CH. 113, SLA 1972].

* Sec. 4. Section 4, ch. 113, SLA 1972, and sec. 11, ch. 1, SLA 1992, are repealed.

* Sec. 5. This Act does not terminate or modify the terms of a collective bargaining

agreement in effect on the effective date of this Act.

CSHB 124( ) 2-
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AMENDMENT

OFFERED IN THE HOUSE BY: Representative Berkowitz

TO: House Bill 124

Page 2, line 4:
following “employees”,

insert "except to insure cost savings to the public employer”
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AMENDMENT

OFFERED IN THE HOUSE BY: Representative Berkowitz

TO: House Bill 124

Page I, line 1
Following “relating”,

delete "to items not subject to collective bargaining and”

Page 1. line 5 through page 2, line 4

delete all material

renumber following sections accordingly
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CS FOR HOUSE BILL NO. 124( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE VEZEY
A BILL

FOR AN ACT ENTITLED
"An Act relating to items not subject to collective bargaining and to application

of the Public Employment Relations Act to municipalities and other political

subdivisions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.40.075 is amended to read:
Sec. 23.40.075. Items not subject to bargaining. The parties may not
negotiate terms contrary to the
(1) reemployment rights for injured state employees under
AS 39.25.158;
(2) reemployment rights of the organized militia under AS 26.05.075;
(3) authority of the Department of Health and Social Services under
AS 47.27.035 to assign Alaska temporary assistance program participants to a work
activity considered appropriate by the Department of Health and Social Services; [OR]

(4) authority for agencies to create temporary positions under

- CSHB 124( )
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AS 47.27.055(c): or
(5) right of the employer to contract out or privatize services
functions previously performed bv employees or that could be performed bv
employees.
* Sec. 2. AS 23.40 is amended by adding a new section to read:

Sec. 23.40.085. Application to political subdivisions, (a) Except as provided
in (b) of this section, the provisions of AS 23.40.070 - 23.40.260 do not apply to
municipalities and other political subdivisions of the state.

(b) A municipality may, by ordinance, and a political subdivision other than
a municipality may, by resolution, choose to accept or reject application of the
provisions of AS 23.40.070 - 23.40.260 at any time.

* Sec. 3. AS 29.35.685(c) is amended to read:

(c) AS 23.40.070 - 23.40.260 apply to employees of an authority established
under AS 29.35.600 - 29.35.730 unless all municipalities participating in the authority
are exempt under AS 23.40.085 fSEC. 4, CH. 113, SLA 1972].

* Sec. 4. Section 4, ch. 113, SLA 1972, and sec. 11, ch. 1, SLA 1992, are repealed.

* Sec. 5. This Act does not terminate or modify the terms of a collective bargaining

agreement in effect on the effective date of this Act.

CSHB 124( ) -2-
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Alaska State Legislature

House of Representatives

Interim Address:
119 N. Cushman, Suite 211

Fairbanks, AK 99701
(907)-456-5081
Fax# (907)-456-8245

session Address:
Room 13

(907)-165-3719

State Capitol

Official Business Juneau, AK. 99801-118

Representative Al Vezey

HB 124
SPONSOR STATEMENT

HB 124 makes two modifications to the Public Employment Relations Act (PERA).

Section 1 of HB 124 exempts from collective bargaining state services that are

contracted out or privatized.

Section 2 of HB 124 will provide a democratic means for the municipalities of Alaska
to vote to be covered by the Public Employment Relations Act (PERA) or if covered
by PERA, a democratic means to opt out of PERA.

Existing legislation as interpreted by the courts has put local governing bodies in a
position where one governing body can obligate all future governing bodies. HB 124
would place the decision making process back into the hands of local govemin;-

officials and the people.

HB 124 will strengthen the ability of municipalities to represent the citizens of their

communities.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM February 10, 1997

SUBJECT: Sectional Summary of HB 124. (Application of PERA to
municipalities and other political subdivisions; right to privatize
government services)

TO: Representative Al Vezey
Attn: Rynnieva Moss

FROM: Teresa B. Cramen”in |
Legislative Counsel

You have requested a sectional summary of the above-described bill. Please note that a
sectional summary of a bill should not be considered an authoritative interpretation of the

bill and the bill itself is the best statement of its contents.

Section 1amends AS 23.40.075 to provide that the right of the employer to contract out
services or functions is not subject to the requirement of collective bargaining under the
Public Employment Relations Act (PERA).

Sec. 2 adds AS 23.40.085 to PERA to set out a mechanism for municipalities and other
political subdivisions to use in deciding whether or not PERA should apply to employment
relations in the municipality or political subdivision. The voters in the municipality or
political subdivision can decide to accept or reject coverage under PERA.

Sec. 3 repeals two temporary law sections.
Section 4. ch. 113. SLA 1972 provides that PERA applies to "organized boroughs

and political subdivisions of the state, home rule or otherwise, unless the legislative body of
the political subdivision, by ordinance or resolution, rejects having its provisions apply."”
Section 11. ch. 1 SLA 1992 provides that a municipal school district or regional

educational attendance area cannot reject coverage under PERA.

Sec. 4 provides that the Act does not terminate or modify the terms of a collective bargaining
agreement in effect on the effective date of the Act.
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