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would be few instances when a tort plaintiff would even want to 
force the State to appear in federal court.

You might want to ask Joanne Grace, the AAG from Anchorage who is 
the attorney behind waiver for the submerged lands case, whether 
she sees any potential problems v/ith plaintiffs trying to compel the 
State into federal court when the State does not  want to be there.
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W hat I imagine is a plaintiff who sees additional remedies in federal 
r court and tries to argue that the State waived its immunity in a 

similar case and therefore has waived its immunity in the plaintiffs 
as well. It doesn't matter that they don't prevail--even if the 

plaintiff is found to be in the wrong, forcing the State to defend in
/ /{sA^botn venues could get expensive.

poj. I /  V I am inclined to defer to the AAG’s assessment of the chances that

/

this legislation will cause more problems than it solves since they 
will be the very same attorneys who must address those problems. 

'-f;. .. ' Susan Cox seemed confident that the bill would not subject the State
to greater liability. If Joanne Grace shares that confidence, I would 
be satisfied that the bill is a benefit to the State.
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identically. 15 Therefore, since a private 
corporation would be entitled to challenge 
Arizona’s vehicle taxes in a section 1983 
action, the Tribe acting as a  business corpo­
ration is entitled to bring such an action as 
well.

I also conclude that the Tribe's action is 
not barred by section 1341, because it qua­
lifies for the "Indian tribes” exception to 
that provision. The Supreme Court ruled 
in M o c  that if an action challenging the 
imposition of state taxes can be brought 
under the "Indian tribes" jurisdictional pro­
vision, 28 U.S.C. § 1362 (1982), it automati­
cally qualifies for the "Indian tribes" ex­
ception to section 1341. S e e  M o c ,  425 U.S. 
at 472-75, 96 S.Ct. a t 1640-12. Based upon 
the plain language and legislative history 
of section 1362, and our prior cas s inter­
preting that provision, I conclude that the 
Tribe is entitled to bring its action under 
section 1362, and therefore is not barred by 
section 1341 from bringing it in federal 
court.

The plain language of section 1362 autho-~ • 
rizes actions " b r o u g h t  b y  a n y  I n d i a n  t r i b e  

o r  b a n d  with a  governing body duly recog­
nized by the Secretary of the Interior"::o 
it does not distinguish between the “gov­
ernmental" tribe provided for in IRA sec­
tion 16 and the "incorporated tribe” provid­
ed for in section 17. 2? U.S.C. § 1362 
(emphasis added); 25 U.S.C. §§ 476-477. 
Moreover, nothing in section 1362's legisla­
tive history indicates that it was intended 
to apply only to tribes acting in a  sovereign 
or governmental capacity. S e e  H.R.Rep.
No. 2040, 89th Cong., 2d Sess., r e p r i n t e d  

i n  1966 U.S.Code Cong. &  Ad.News 3145, 
3146-47. When Congress passed section 
1362 in 1966, it was fully aware that Indian 
tribes could act in both sovereign and pro­
prietary capacities. Therefore, its failure

19. F o r exam ple, C ongress in ten d ed  th a t tr ib a l 
business co rp o ra tio n s  w ould be ab le  to  en ter 
in to  co n trac ts  w aiving a n y  possib le sovereign 
im m unity  fro m  unco n sen ted  su its. Parker Drill­
ing, 451 F .Supp. a t 1131; Atkinson. 569 P.2d at 
174-75. If tr ib a l co rp o ra tio n s  d id  n o t have such 
a capacity , they  w ould be at a d istinc t d isadvan­
tage vis-a-vis o th e r  co rpo ra tions, because private  
partie s w o u ld  b e  d iscouraged  fro m  en terin g  in to  
con trac tu a l ag reem en ts w ith them .

to limit explicitly the scope of section 1362 
to actions brought by tribes in their gov­
ernmental capacity suggests that it intend­
ed the provision to encompass actions 
brought by tribes in their corporate capaci­
ty as well. Furthermore, this court has 
held that "statutes passed fo r the benefit 
of Indian tribes, s u c h  a s  s e c t i o n  1362, are 
to be liberally construed, with doubtful ex­
pressions being resolved in the Indians' 
favor.” G i t a  R i v e r  I n d i a n  C o m m u n i t y  v .  

H e n n i n g s o n ,  D u r h a m  &  R i c h a r d s o n ,  626 
F.2d 708, 712 (9th Cir.1980) (citations omit­
ted and emphasis added), c e r t  d e n i e d ,  451 
U.S. 911 (1981).

This circuit's decision in N a v a j o  T r i b a l  

U t i l i t y  A u t h o r i t y  v .  A r i z o n a  D e p a r t m e n t  

o f  R e v e n u e ,  608 F.2d 1228 (9th Cir.1979), 
also indicates that the Tribe's action is not 
barred under section 1341. In that case, 
we held that a utility company that was 
loosely affiliated with the Navajo Tribe 
could not bring an action as an "Indian 
tribe or band" under section 1362, since the 
utility company was semi-autonomous, 
three of its seven directors were not mem­
bers of the Tribe, and the Tribe itself was 
"not a  party” to the action. I d .  a t  1231-32. 
Although we held that Congress had not 
intended section 1362 to "provide access to 
federal courts for subordinate, semi-auton­
omous entities of Indian Tribes and bar.ds,” 
we concluded that:

I f  t h e  l e a d e r s h i p  o f  a  t r i b e  o r  b a n d  

d e c i d e s  t h a t  l i t i g a t i o n  i s  n e c e s s a r y  t o  

p r o t e c t  t h e  r i g h t s  o f  t h e  t r i b e  o r  b a n d ,  

t h e n  s e c t i o n  1 3 6 1 !  w i l l  p r o v i d e  f e d e r a l  

c o u r t  a c c e s s  t o  t h e  t r i b e  o r  b a n d  w h e n  

t h e  o t h e r  j u r i s d i c t i o n a l  r e q u i r e m e n t s  

o f  t h a t  s e c t i o n  a r c  a l s o  m e t .

I d .  a t 1232 (emphasis added). We also 
indicated that “(t]o the extent that [the

20. The reference lo a  "duly  recognizee," govern­
ing body in  sec tion  1362 m erely  in d ic a te ]  tha t 
the T ribe m ust have an  IRA g o vernm en t o rg a­
nized u n d er  IRA section 16. S ince tr ib es  can  
becom e incorpora ted  u n d er  IRA sec tio n  17 on ly  
if  they already  have a  sec tion  16 governm ent, 
th is  reference lo  section 16 does no t m ean  that 
C ongress In tended  section  1362 to  ap p ly  only  to 
tr ib es acting in  a sovereign o r  g overnm en ta l 
capacity.
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utility's] interests are identified with the 
Tribe's, the Tribe itself will be able to pro­
tect those interests, should i t s  leadership 
decide to do so.” I d .  a t 1233 (citing M e s -  

c a t e r o  A p a c h e  T r i b e ,  411 U.S. a t 157 n. 13, 
93 S.Ct. a t 1275 n. 13 (emphasis in origi­
nal).11

In the present action, the Tribe has fol­
lowed the precise guidelines suggested in 
N a v a j o  T r i b a l  U t i l i t y .  The Tribe has 
brought the action in its own name on 
behalf of a tribal enterprise that it totally 
controls. There is nothing in ‘he record to 
suggest that FATCO is semi-autonomous, 
or that its interests diverge from the 
Tribe's in any way. Thus, the Tribe's ac­
tion can be brought in federal court under 
section 1362 ar.d qualifies under the “Indi­
an tribes" exception to section 1341.

Since I conclude that the Tribe was enti­
tled to bring its present section 1983 action 
in federal court, that its claims based on 
the Indian reservation timber laws are mer­
itorious, and that its due process and equal 
protection claims are not "frivolous” under 
the definition provided in H a g a n s  v .  L a -  

v i n e ,  I would affirm the district court's 
award of attorney’s fees to the Tribe.

21. Navajo Tribal Utility co n ta in s  d ic tum  sta ting  
that "(slu its  b rought by tr ib a l co rp o ra tio n s  have 
also  been found to  fall o u ts id e  the scope o f 
sec tion  1362.” 608 F.2d a t 1231. T he co u rt 
c ites Cape pox Corp. v. United States. 456 
F.Supp. 784, 798 (D.Alaska 1978). rev'd on other 
grounds. 646 F.2d 399 (9th  C ir. 1981). an d  tw o  
o th e r  cases fo r  tha t p ro p osition . H owever. 
Cape Fox is inapposite. I ' involved "a Native 
c o rpo ra tion  organ ized  u n d e r  th e  A laska N ative 
C laim s Settlem ent Act," id. a t 797, and  thus did 
not even involve a  tr ibe  o r  b an d  eligible to bring  
an ac tion  un d er section 1362. See id. a t 797-98.

CHARLEY’S TAXI RADIO DISPATCH 
CORPORATION, a Hawaii

Corporation, Plaintiff-Appcllnnt,
v.

SIDA OF HAWAII, INC.. a  Hawaii Cor- 
poration; State of Hawaii: Department 
of Transportation: and Vnync J. Ya- 
mnsnki,* in his capacity ns Director of 
Transportation, Dcfendants-Appellees.

No. 85-1828.

United States Court of Appeals.
Ninth Circuit.

Argued and Submitted March 25, 1986.
Decided Feb. 12. 1987.

Taxi fleet operator brought antitrust 
actioi: against association of individual t-vi 
owner-operators, state of Hawaii, h „  . -.t 
Department of Transportation, and director 
of transportation, alleging Sherman Act 
was violated by exclusive contract granted 
association to provide taxi service from Ha­
waii international airpo, t, association's un­
lawful monopoly, and association’s refusal 
to accept taxi fleet operator as member. 
On cross motions for partial summary 
judgment, the United States District Court 
for the District of Hawaii, James M. Burns, 
J„  dismissed the action, and fleet operator 
appealed. The Court of Appeals, Canby, 
Circuit Judge, held that: (1) Eleventh 
Amendment protection of states from suit 
in federal courts barred action against Ha­
waii and Hawaii DOT; (2) DOT, which was 
acting pursuant to its constitutional and 
statutory authority in entering into exclu­
sive service contract with taxi association, 
did not violate Sherman Act by entering

The o th er cases a rc  concluso rv  in  th e ir  analysis, 
a n d  d o  no t p rov ide an y  basis fo r  deciding that 
the T ribe w as no t eligible to  b rin g  a section 
1362 action In th is case. See United States v. 
State Tax Commission, 505 F .2d 633, 638 (5th 
C ir. 1974); Dodge V. First Wisconsin Trust Co., 
394 F.Supp. 1124. 1127 (E.D.W is.1975).

* W ayne J. Y am asaki has been  substitu ted  for Dr. 
Ryokichi H igash ionna p u rsu a n t to  Fcd.R.App.P. 
43(c)(1).
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into exclusive contract, and director of 
transportation thus could not be enjoined 
from enforcing contract; and (3) exclusion 
of fleet operator from membership in asso­
ciation did not constitute group boycott 
that was per so unlawful restraint of trade 
in violation of Sherman Act.

Affirmed in part; vacated in part; and 
remanded.

1. Federal Courts <5=776
Court of Appeals reviews de novo find­

ings of subject matter jurisdiction.

2. Federal Courts <3=269
Eleventh Amendment barred taxi fleet 

operator's federal action against Hawaii 
and Hawaii Department of Transportation 
alleging exclusive contract between associ­
ation of individual taxi owner-operators and 
DOT with respect to taxi service from in­
ternational airport restrained trade in viola­
tion of Sherman Act. U.S.C.A. Const 
Amend. 11; Sherman Anti-Trust Act, § 1, 
15 U.S.C.A. § 1.

3. Federal Courts ©=265
Under Eleventh Amendment, uncon- 

senting state is immune from suits brought 
in federal court by citizens of another state 
or citizens of the state itself. U.S.C.A. 
ConstAmend. 11.

4. Federal Courts <£=266
Protective immunity from federal suit 

afforded states by Eleventh Amendment 
may be waived. U.S.C.A. ConstAmend. 
11.

5. Federal Courts ©=30
Immunity to states provided by Elev­

enth Amendment must be considered sua 
sponte by federal courts. U.S.C.A. Const. 
Amend. 11.

6 . Federal Courts 0=269
Eleventh Amendment immunity from 

federal suit provided states extends to suits 
brought in federal court against state 
agencies and departments. U.S.C.A. 
ConsLAmend. l i .

7. Federal Courts <£=266
State may waive its Eleventh Amend­

ment immunity from suit in federal court 
only by giving unequivocal indication that 
state consents to suit in federal court 
U.S.C.A. ConstAmend. 11.

8 . Federal Courts e=266
Federal court may find indication state 

has waived its Eleventh Amendment immu­
nity from suit in federal court where state 
expressly consents to federal jurisdiction in 
context of litigation, state statute or consti­
tutional provision expressly provides for 
suit in federal court, or Congress c lt.rly  
intends to condition slate 's participation in 
program or activity on state 's waiver of its 
immunity. U.S.C.A. Const.Amend. 11.

9. Federal Courts <£=265
Even absent waiver or consent, state 

may be sued in federal court when Con­
gress, acting pursuant to Fourteenth 
Amendment section, has so provided. U.S. 
C.A. Const Amends. 11, 14, § 5.

Id . Federal Courts <3=266
Hawaii statutes providing state  waives 

immunity for liability for torts of its em­
ployees and circuit courts of state  and state 
district courts shall have original jurisdic­
tion of all tort actions on claims against 
state were not unequivocal indication of 
state’s consent to suit in federal court on 
antitrust claims constituting waiver of 
state’s Eleventh Amendment immunity 
from suit in federal Courts. U.S.C.A. 
Const.Amend. 11; HRS §§ 662-2, 662-3.

11. Federal Courts <3=266
Congress had not manifested clear in­

tention to condition Hawaii's operation of 
international airport or Hawaii Department 
of Transportation's entering into exclusive 
contracts with respect to taxi service from 
airport on waiver of Eleventh Amendment 
immunity of state from federal court suit, 
so as to require finding state was subject 
to suit in federal court. U.S.C.A. Const 
Amends. 11, 14, § 5.

12. Federal Courts <£=269
State officials acting in their official 

capacity enjoy only limited immunity under

C H A R L E Y ’S  T A X I R A D IO  D IS P A T C H  v. SID A  O F  H A W A II 8 7 1
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Eleventh Amendment immunity of states 
from suit in federal court. U.S.C.A. Const. 
Amend. 11.

13. Federal Courts <3=272
Although suits against state officials 

alleging violation of federal law may be 
brought in federal court, only prospective 
injunctive relief may be awarded. U.S.C.A. 
ConsLAmend. 11.

14. Federal Courts <£=272
Federal district court properly enter­

tained taxi fleet operator's action to enjoin 
Hawaii director of transportation from en­
forcing exclusive contract with association 
of individual taxi owner-operators for pro­
vision of taxi service from international 
airport. U.S.C.A. ConsLAmend. 1 1 .

15. Federal Courts ©=762
Court of Appeals may affirm district 

court on any ground supported by record, 
even if the ground is not relied on by 
district courL

16. Monopolies ©=16(1)
Hawaii Department of Transportation 

waa acting pursuant to its constitutional 
and statutory authority by entering into 
exclusive franchise contract for taxi service 
from Hawaii international airport with as­
sociation of individual taxi owner-opera­
tors, and director of transportation thus 
could not be enjoined from enforcing that 
exclusive contract on claim contract violat­
ed Sherman Act. Sherman Anti-Trust AcL 
§ 1, 15 U.S.C.A. § 1.

17. Monopolies ©=12(15.5)
State executives and executive agen­

cies are entitled to immunity from Sherman 
Act liability for actions taken pursuant to 
constitutional or statutory authority, re­
gardless of whether particular actions or 
their anticompetitive effects were contem­
plated by legislature; requirement of spe­
cific authorization imposed on cities to 
qualify for immi ity is not appropriate for 
executive bran of state government, 
which acts in capacity of sovereign when 
state executive or executive agencies act 
within their lawful authority. S'ncrman 
Anti-Trust Act, §§ 1 . 2 . 15 U.S.C.A. §§ 1 , 2.

18. Federal Courts ©=270
Cities are entitled to no Eleventh 

Amendment protections from suit in feder­
al courL U.S.C.A. ConsLAmend. 11.

19. Monopolies ©=12(1.16)
Based on proven anticompetitive effect 

of group boycotts, group boycotts are con­
sidered unreasonable per se, for purposes 
of Sherman Act prohibitions of restraint of 
trade. Sherman Anti-Trust Act, § 1, 15 
U.S.C.A. § 1.

20. Monopolies ©=12(1.12)
Intentional anticompetitive behavior, 

such as suppressing rivals or coercing sup­
pliers, cannot be justified for purposes of 
Sherman Act on basis of benign ultimate 
objective, such as eliminating industry pi­
rating or furthering economic growth; 
anticompetitive intent is touchstone of in­
quiry, and ultimate objective is immaterial, 
Sherman Anti-Trust Act, § 1, 15 U.S.C.A.
§ I-

21. Monopolies <£=16(1)
Exclusion of taxi fleet operator from 

membership in association of individual taxi 
owner-operators did not constitute group 
boycott that was per se unlawful restraint 
of trade for Sherman Act purposes, given 
purpose and effect of association’s mem­
bership policies and limits of its market 
power, notwithstanding exclusive franchise 
association had to provide taxi service from 
state international airport. Sherman Anti- 
Trust Act, § 1, 15 U.S.C.A. § 1.

22. Monopolies ©=16(1)
Association of individual taxi owner-op­

erators could not be held liable for possess­
ing exclusive franchise to provide taxi ser­
vice from international airport under Sher­
man Act monopoly proscription, where 
state  Department of Transportation had 
immunity to grant association such an ex­
clusive franchise; immunity exempted 
state action, not merely state actors. Sher­
man Anti-Trust Act, § 2, 15 U.S.C.A. § 2.

23. Monopolies ©=16(1)
Contract granting association of indi­

vidual taxi owner-operators exciusive right
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to provide taxi service from international 
airport was not restraint of trade prohibit­
ed by Sherman Act, where state  Depart­
ment of Transportation had immunity to 
grant association such an exclusive con­
tra c t Sherman Anti-Trust Act, § 1, 15 
U.S.C.A. § 1.

Joel Linzer and Daniel J. Fumiss, San 
Francisco, Cal„ for plaintiff-appellant.

Gerald Y.Y. Chang, Honolulu, Hawaii, for 
State of Hawaii and Dep't of Transporta­
tion.

Torkildson, Katz, Jossem &  Loden, Rob­
ert S. Katz, Honolulu, Hawaii, for SIDA.

Appeal from the United States District 
Court for the District of Hawaii.

Before FERGUSON, CANBY and 
HALL, Circuit Judges.

CANBY, Circuit Judge:
Charley’s Taxi Radio Dispatch Corpora­

tion ("Charley’s") appeals the district 
court's dismissal of its an titrust action. 
The defendants in this action are the State 
Independent Drivers Association of Hawaii, 
Inc. ("SIDA"), the State of Hawaii, the 
State of Hawaii’s Department of Transpor­
tation ("DOT"), and Wayne J. Yamasaki, 
Director of Transportation. After a six- 
day bench trial, the district court found 
that Charley’s had failed to establish that 
either SIDA or the state defendants had 
violated either section 1 or 2 of the Sher­
man Act, 15 U.S.C. §§ 1, 2 (1982). We hold 
that (1) the Eleventh Amendment bars 
Charley’s action against Hawaii and the 
COT; (2) under the P a r k e r  state  action 
doctrine Director Yamasaki may not be en­
joined from enforcing the challenged con­
tract; and (3) SIDA did not engage in a 
group boycott in violation of the section 1 
of the Sherman Act, or engage in other 
conduct prohibited by the Sherman Act. 
Accordingly, we vacate in part, affirm in 
part, and remand.

I . C harley’s  o rig ina lly  nam ed a s  d e fen d an ts  H a­
w aii's D epartm ent o f  T ra n sp o rta tio n  an d  De­
p artm en t o f  L and  and  N atu ral R esources, Dr. 
H lgash ionna, an d  the m em b ers  o f  th e  Board of 
L and and  N atu ra l R esources. O n M arch  25,

FACTS

SIDA, the State Independent Drivers As­
sociation, Inc., is the largest taxi company 
on Oahu, Hawaii. It was formed in 1963 
by a group of individual taxi ownor-opera- 
tors for the purpose of gaining access to 
airport and hotel taxi stands that were 
contracted out on an exclusive basis to 
individual taxi companies. SIDA’s mem­
bership is limited to independent taxi opera­
tors; it does not admit fleet operators.

In 1963, Hawaii's Department of Trans­
portation awarded a contract granting 
SIDA the exclusive right, subject to minor 
exceptions, to provide taxi service from Ho­
nolulu International Airport. No restric­
tions were placed on taxi service to the Air­
port. The DOT'S decision to award an 
exclusive contract was unilateral and not 
based upon negotiations with SIDA.

From 1963 to 1971, SIDA’s contract with 
the DOT was renewed every two years. In 

■ 1973 SIDA’s contract was renewed for five 
years. In 1978, SIDA’s contract was re­
newed for 15 years.

Charley's Taxi Radio Dispatch Corpora­
tion is the largest fleet operator on Oahu, 
Hawaii. In 1979, Charley's brought this 
action in the United States District Court 
for the District of Hawaii against SIDA, 
the State of Hawaii, and various state 
agencies and officials 1 alleging that (1) the 
exclusive contract between SIDA and the 
DOT restrained trade in violation of section 
1 of the Sherman Act; (2) SIDA unlawfully 
monopolized in violation of section 2  of the 
Sherman Act; and (3) SIDA’s refusal to 
accept it as a member was a p e r  s e  unlaw­
ful group boycott in violation of section 1 
of the Sherman Act.

On June 22, 1982, Charley's moved for 
partial summary judgment, arguing that 
P a r k e r  state action immunity was not 
available to the state defendants. The 
state defendants filed a countermotion as-

1983. Ihe p an ic s  stipulated to  th e  dism issal of 
the D cpanm en t o f  Land and  N atu ral R esources, 
th e  m em bers o f Its Board, an d  D r. H lgashionna. 
Dr. H lgashionna w as la ter re in s ta ted  as a d e ­
fendant.

C H A R L E Y ’S  T A X I R A D IO  D IS P A T C H  v. S ID A  O F  H A W A II 8 7 3
C1teuS10FJ2d 849 (9th Cir. 1997)

sorting that it was available. On April 1, 
1983, the district court ruled that P a r k e r  

immunity was unavailable under the M i d -  

c a t  two-prong te s t  C h a r l e y ' s  R a d i o  D i s ­

p a t c h ,  I n c .  v .  S I D A ,  562 F.Supp. 712 
(D.Hawaii 1C83). On September 13, 1983, 
the district court denied the state defend­
ants’ motion to dismiss based on the Elev­
enth Amendment 

On November 5, 1984, following a bench 
trial, the district court ruled in favor of 
SIDA and Hawaii. It found that neither 
defendant had violated the Sherman Act. 
Judgment was entered on February 22, 
1985. Charley's filed a timely appeal.

DISCUSSION

I. J U R I S D I C T I O N  A N D  T H E  E L E V ­

E N T H  A M E N D M E N T

[1,2) The first issue we must consider 
is whether the district court correctly as­
serted jurisdiction over the state defend­
ants. We review de novo findings of sub­
ject m atter jurisdiction. B r i g h t  v .  B e c h t e l  

P e t r o l e u m ,  I n c . ,  780 F.2d 766, 768 (9th 
Cir.1986). We conclude that the Eleventh 
Amendment deprived the district court of 
jurisdiction over Charley's action against 
Hawaii and the DOT.

[3-6] The Eleventh Amendment pro­
vides that;

The judicial power of the United States 
shall not be construed to extend to any 
suit in law or equity, commenced or pros­
ecuted against one of the United States 
by Citizens of another State, or by Citi­
zens or Subjects of any Foreign State.

2. The Elcvcnlli A m endm ent m ay be described 
as e i th e r  crca ling  an  im m uniiy  for sta les o r 
estab lish ing  a  ju risd ictional lim itation  on  feder­
a l cou rts . Sec Pennhurst State School <£ Hasp. 
v. Halderman, 465 US. S9, 100, 104 S.Ct. 900,
907, 79 L.Ed.2d 67 (1984) (em ploying both  d e ­
scrip tions). Like a trad itiona l im m unity  and 
un like a  ju risd ictional bar, the  p ro tection  af- 3 
forded  by the Eleventh A m endm ent m ay be 
w aived. Atascadero State Hospital v. Scanlon,
473 U.S. 234, 105 S.Ct. 3142, 3145, 87 L.Ed.2d 
171 (1985). Like a ju risd ictional b ar and  unlike 
r  trad itiona l im m unity, however, the  effect o f 
the Eleventh Am endm ent m ust be considered 
sua sponte by federal courts. See Dentery v.

Under this amendment, an unconsenting 
state is immune2 from suits brought in a 
federal court by citizens of another state 
ur, as in this case, citizens of her own. 
P e n n h u r s t  S t a t e  S c h o o l  3) H o s p i t a l  v .  

H a l d e r t n a n ,  465 U.S. 89, 100, 104 S.Ct. 
900, 907, 79 L.Ed.2d 67 (1984). The Elev­
enth Amendment’s jurisdictional bar also 
extends to suits brought in federal court 
against state agencies and depa-tments 
I d . ;  A l m o n d  H i l l  S c h o o l  v .  U n i t e d  S t a l e s  

D e p a r t m e n t  o f  A g r i c u l t u r e ,  768 F.2d 
1030, 1034 (9th Cir.1985).

[7-9) Charley’s contends that Hawaii 
and the DOT waived their immunity to suit 
in the district court. A state may waive its 
Eleventh Amendment immunity only by 
giving an "unequivocal indication" that it 
consents to suit in a federal court. Atas­
cadero S t a t e  H o s p i t a l  v .  S c a n l o n ,  473 U.S. 
234, 105 S.Ct. 3142, 3145 n. 1 , 87 L.Ed.2d 
171 (1985). We may find such an indication 
where (1) the state expressly consents to 
federal jurisdiction in the context of the 
litigation, s e e  A c t m c d i a ,  I n c . ,  v .  S t r o h ,  789 
F.2d 766, 772 (9th Cir.1986); (2) a state 
statute or constitutional provision express­
ly provides for suit in a federal court, Atas­
cadero, 105 S.Ct. 3142 a t n. 1; or (3) Con­
gress clearly intends to condition the 
state’s participation in a program or activi­
ty on the state 's waiver of its immunity. 
I d .  at 3150; D o e  e .  M a h e r ,  793 F.2d 1470, 
1477 (9th Cir.1986).3

r 10] None of these conditions are 
present here. Hawaii and the DOT have 
asserted their constitutional immunity 
throughout the course of this action. The 
statutes relied on by Charley’s, Haw.Rev.

Kuppennan, 735 F.2d 1139, 1149 n. 8. (9lh Cir. 
1984), cert, denied, 469 U.S. 1127, 105 S.Ct. 810.
83 L.Ed.2d 803 (1985). B ecause the operation 
o f the E leventh  A m endm ent has aspects of both 
an im m unity  and  a ju risd ictional bar, we apply 
Ihe te rm s interchangeably .

Even in the absence o f w aive r o r  consent, a 
sta te m ay be sued  in  federal co u rt w hen Con­
gress. ac ting  pu rsu an t to 5 5 o f  th e  Fourteenth  
A m endm ent, has so  provided. Fittpalnck v. Bit­
ter, 427 1)5 . 445, 456. 96 S.Ct. 2666, 2671, 49 
L E d.2d  614 (1976).

6 I 0 F .C 0 - J I
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Stat. §§ ''62-2 and G62-3 (1976 &  Supp.
1984), are waivers of immunity from tort 
liability.1 They cannot even remotely be 
considered an "unequivocal indication" of 
consent lo suit in federal court cn antitrust 
claims.

[ 1 1 ] Nor has Congress manifested a 
clear intent to condition either Hawaii's 
operation of the Airport or the DOT's en­
tering into exclusive contracts on a waiver 
of Eleventh Amendment immunity. To the 
contrary, "in enacting the Sherman Act, 
[Congress] did not intend to compromise 
the States’ ability to regulate their domes­
tic commerce." S o u t h e r n  M o t o r  C a r r i e r s  

R a t e  C o n f e r e n c e ,  I n c .  v .  U n i t e d  S t a t e s ,  

471 U.S. 48, 105 S.C t 1721, 1726, 85 
L.Ed.2d 36 (1985); s e e  a l s o  P a r k e r  v .  

B r o w n ,  317 U.S. 341, 351, 63 S.Ct, 307, 313, 
87 L.Ed. 315 (1943) ("The Sherman Act 
makes no mention of the sta te  as such, and 
gives no hint that it was intended to re­
strain state action or official action directed 
by a state"). The Eleventh Amendment 
thus barred Charley's action against Ha-" 
waii and the DOT.

[12-14] In contrast with states and 
their agencies, state officials acting in their 
official capacity enjoy only limited immuni­
ty under the Eleventh Amendment Al­
though suits against state  officials alleg­
edly violating federal law may be brought 
in federal court, s e e  E d e l m a n  v .  J o r d a n ,  

415 U.S. 651, 94 S.C t 1347, 39 L.Ed,2d 662 
(1974); E x  p a r t e  Y o u n g ,  209 U.S. 123, 160, 
28 S.Ct. 441, 454, 52 L.Ed. 714 (1908), only 
prospective injunctive relief may be award­
ed, P e n n h u r s t ,  465 U.S. a t 102-03, 104 
S.Ct. a t 909; E d e l m a n ,  415 U.S. a t 666-67,
9-1 S.< t  a t 1357. Charley’s alleged that the 
Air))' rt’s exclusive taxi service contract vi- 
olaU , the Sherman A ct The district court 
thus properly entertained Charley’s action 
to enjoin Director of Transportation Yama­
saki from enforcing the contract.

The district court's jurisdiction over 
Charley's action against SIDA was, of

4. H aw aii Rcv.Slnt. § 662-2 provides: T h e  sla te 
hereby  w aives its im m unity  (o r  liab ility  fo r the 
to rts  o f Its em p loy ees ” S ection  662-3 p ro ­
vides: T h e  c irc u it co u rts  o f  the S la te  an d  . . .

course, unaffected by the Eleventh Amend­
m ent

II. D I R E C T O R  Y A M A S A K I  A N D  T H E  

P A R K E R  S T A T E - A C T I O N  D O C ­

T R I N E

[15] Charley's contends that the district 
court erred in dismissing its injunctive ac­
tion against Director of Transportation Ya- 
kasaki. We may affirm the district court 
on any ground supported by the record, 
even if the ground is not relied on by the 
district court. B i g  S p r i n g  v .  B u r e a u  o f  

I n d i a n  A f f a i r s ,  767 F.2 d 614, 61J (9th Cir.
1985), c e r t ,  d e n i e d ,  —  U .S. , 106 S.Ct.
2911, 91 L.Ed.2d 543 (1986). In this case 
we affirm on a ground in fact rejected by 
the district court: the P a r k e r  state-action 
doctrine.

[16] In P a r k e r  v .  B r o w n ,  317 U.S. 341, 
63 S.Ct. 307, 87 L.Ed. 315 (1943), the Su­
preme Court held that an anticompetitive 
marketing program instituted under the 
California Agricultural Act was exempt 
from the Sherman Act. The Court stated, 
"There is no suggestion of a purpose to 
restrain state action in the (Sherman] Act’s 
legislative history.” I d .  a t 351, 63 S.Ct at 
313. Over the years, the scope of the 
exemption for "state action” under P a r k e r  

has been tested and delineated. S e e ,  e . g . ,  

S o u t h e r n  M o t o r  C a r r i e r s  R a t e  C o n f e r ­

e n c e ,  471 U.S. 48, 105 S.Ct. 1721, 85 
L.Ed.2d 36 (1985) (state authorized rate 
bureaus composed of private common carri­
ers found immune); C o m m u n i t y  C o m m u ­

n i c a t i o n s  C o .  v .  C i t y  o f  B o u l d e r ,  455 U.S. 
40, 52-54, 102 S.Ct. 835, 841-42, 70 L.Ed.2d 
810 (1982) (cities exempt when acting pur­
suant to clearly articulated and affirmative­
ly expressed state policy); G o l d f a r b  v .  V i r ­

g i n i a  S t a t e  B a r ,  421 U.S. 773, 778-92, 95 
S.Ct. 2004, 2008-15, 44 L.Ed.2d 572 (1975) 
(state bar acting alone could not immunize 
anticompetitive conduct).

In D e a k - P e r c r a  H a w a i i ,  I n c .  v .  D e p a r t ­

m e n t  o f T r a n s p o r a t i o n ,  745 F.2d 1281 (9th

th e  sta te  d istric t cou rts  shall have o rig in a l ju r is ­
d ic tion  o f all tort actions on  c la im s against the 
S ta te  “

Cir.1984), c e r t ,  d e n i e d ,  470 U.S. 1053, 105
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S.Ct. 1756, 84 L.Ed.2d 820 (1985), we ap­
plied the P a r k e r  doctrine in a factual set­
ting nearly identical with the one before us. 
A business that had lost its exclusive con­
tract to provide services a t the Honolulu 
Airport brought an action against the DOT 
and its officials alleging violations of the 
Sherman A ct In D e a k - P e r c r a ,  the exclu­
sive contract was a lease for the operation 
of a currency exchange concession a t the 
Airport. Regarding the availability of P a r ­

k e r  immunity, we stated:
[The Department of Transportation's] 
grant of the lease was an action of the 
State of Hawaii ‘acting as sovereign’ and 
thus entitled to immunity from the anti­
trust la w s .. ..

. . .  [T]he rationale of P a r k e r  rests on 
‘principles o f  federalism and state sover­
eignty.' These principles entitle the ex­
ecutive branch of the State of Hawaii to 
state action immunity. The Hawaii Con­
stitution creates the executive as a co­
equal branch of the state government 
and provides for the establishment of 
departments [such as] the Department of 
T ransportation..., In granting ., the 
challenged lease, the Deiitrtment of 
Transportation . . .  was fulfilling its con­
stitutional duty to execute Haw.Rev.Stat.
§ 261-'!, which permits the Department 
of Transportation to establish and oper­
ate a irp o rts .,,.

W e  s e e  n o  r e a s o n  w h y  a  s t a t e  e x e c u ­

t i v e  b r a n c h ,  w h e n  o p e r a t i n g  w i t h i n  i t s  

c o n s t i t u t i o n a l  a n d  s t a t u t o r y  a u t h o r i t y ,  

s h o u l d  b e  d e e m e d  a n y  l e s s  s o v e r e i g n  

t h a n  a  s t a t e  l e g i s l a t u r e ,  o r  l e s s  e n t i t l e d  

t o  d e f e r e n c e  u n d e r  p r i n c i p l e s  o f  f e d e r ­

a l i s m .

I d  at 1282-1283 (quoting H o o v e r  v .  R o n -  

w i n ,  466 U.S. 558, 104 S.Ct. 1989, 1995, 80 
L.Ed.2d 590 (1984) (emphasis added)).

D c a k - P e r e r a  contn ls the P a r k e r  ques­
tion before us. When it entered into an 
exclusive franchise contract with SIDA, the 
DOT was "operating within its constitution-

3. The S up rem e Court has no t decided the ques­
tion  w hether the executive b ran ch  "stands In the 
sam e position  as the sta te leg islature and [slate] 
sup rem e court fo r  the purposes o f  the [Parker)

al and statutory authority.” The Hawaii 
legislature, as authorized by Hawaii Const. 
Art. V, § 6 , created the DOT to "establish, 
maintain, and operate transportation facili­
ties of the state, including . . .  airports." 
Hawaii Rev.Stat. §§ 26-19. Under the 
Aeronautics Act of 1947. Hawaii Stat. Ch. 
261, the DOT is broadly authorized to "en­
ter into contracts, leases, licences, and oth­
er arrangements . . .  [conferring the privi­
lege of supplying goods, commodities, 
tilings, services or facilities a t the airport." 
I d  a t § 2G7-7(a) (Supp. 1984). The DOT 
"may establish the terms and conditions of 
the contract, lease, license, or other ar­
rangement, and may fix the charges, rent­
als, or fees." I d  Finally, Section 261-10, 
"Exclusive rights prohibited,” cautions that 
”[t]his section shall not prevent the making 
of contracts, leases or other arrangements 
pursuant to § 261-7." The constitutional 
and statutory authority to enter into the 
challenged contract with SIDA is thus well 
established.

We noted in D c a k - P e r e r a  that the legis­
lature "contemplated an exclusive lease [to 
the currency exchange concession]." 745 
F.2d a t 1282. We do not view this state­
ment, however, as establishing an addition­
al requirement of legislative contemplation 
for a state executive agency or state offi­
cial seeking P a r k e r  immunity.5 Evidence 
tnnt the legislature contemplated the al­
leged anticompetitive activities is an ele­
ment of P a r k e r  immunity for cities, s e e  

G o l d e n  S t a t e  T r a n s i t  C o r p .  v .  L o s  A n g e ­

l e s ,  726 F.2d 1430, 1433 (9th Cir.1984), c e r t ,  

d e n i e d  471 U.S. 1003, 105 S.Ct. 1865. 85 
L.Ed.2d 159 (1985), and for private parties 
seeking P a r k e r  immunity when they huve 
acted as representatives of a state govern­
ment, s e e  H o o v e r  p. R o n w i n ,  466 U.S. 558, 
104 S.Ct. 1989, 1995, 80 L.Ed.2d 590 (1984). 
In contrast, the Supreme Court required no 
such evidence of legislative contemplation 
when it ruled that a state supreme coutt 
was entitled to P a r k e r  immunity for its

sta te action doctrine .” Hoover Ronwin. -566 
U.S. 558. 104 S.Ct. 1989, 1995 n. 17. 80 L.Ed.2d 
590 (1984).
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actions in adopting and enforcing discipli­
nary rules to govern the state bar. B a t e s  

v .  S t a t e  B a r  o f  A r i z o n a ,  433 U.S. 350, 
350-60, 97 S.Ct. 2691, 2696-97, 53 L.Ed.2d 
810 (1977); s e e  a l s o  H o o v e r  v .  R o n w i n ,  104 
S.Ct a t 1995-96 (discussing B a t e s ).

[17,18] We conclude that state  execu­
tives and executive agencies, like the Btate 
supreme court, are entitled to P a r k e r  im­
munity for actions taken pursuant to their 
constitutional or statutory authority, re­
gardless of whether these particular ac­
tions or their anticompetitive effects were 
contemplated by 'be legislature. The re­
quirement of Bpecific authorization that we 
impose on cities to qualify for P a r k e r  im­
munity i3  not appropriate for the executive 
branch of the state government When the 
state executive or executive agencies act 
within their lawful authority, their acts are 
those of the sovereign.'

Because the DOT was acting pursuant to 
its constitutional and statutory authority, 
the DOT did not violate the Sherman Act ' 
by entering into the exclusive franchise 
contract with SIDA. Director of Transpor­
tation Yamasaki therefore could not be en­
joined from enforcing that contract

III. C H A R L E Y ' S  C L A I M S  A G A I N S T  

S I D A

The district court found that Charley’s 
antitrust claims against SIDA were with­
out m erit On appeal, Charley's challenges 
this finding on three grounds: (1) SIDA's 
refusal to admit Charley’s to membership 
is a p e r  s e  violation of section 1 of the 
Sherman Act; (2) SIDA’s exclusive right to 
provide taxi service a t the Airport is pro­
hibited by section 2 of the Sherman Act; 
and (3) SIDA's exclusive contract is a re­
straint of trade in violation of section 1 of

6. By analogy, c ities a re  trea ted  d iffe ren tly  from  
b ranches o f  the sta te  governm en ts fo r  p u rposes 
o f  ihe e leventh  am endm en t, o n e  o f th e  C onstitu ­
tion 's m ost concre te  expressions o f  federalism . 
Cities a rc  en titled  lo no  eleventh  am e n d m en t 
pro tections, see lake Country Estates, Inc. t\ 
Tahoe Regional Planning Agency, 440 U.S. 391. 
401, 99 S.Ct. 1171, 1177, 59 L E d .2 d  401 (1979), 
bu t sta te agencies an d  d ep a rtm e n ts  a re  p ro tec t­
ed in som e c ircum stances fro m  suit in  federal

the Sherman Act. We reject Charley’s 
challenge.

A. R e f u s a l  t o  G r a n t  M e m b e r s h i p

Charley’s contends that by refusing to 
admit Charley’s to membership, SIDA en­
gaged in n group boycott in violation of 
section 1 of the Sherman Act.

[19] Section 1 of the Sherman Act pro­
hibits "Every contract, combination . . .  or 
conspiracy, in restraint of trade ” 15
U.S.C. § 1. Because every contract falls 
within the literal terms of this prohibition, 
section 1 has been prudently construed to 
prohibit only restraints of trade that are 
unreasonable. S e e  C h i c a g o  B o a r d  o f  

T r a d e  v .  U n i t e d  S t a t e s ,  246 U.S. 231, 238, 
38 S.Ct. 242, 243, 62 L.Ed. 683 (1918); 
S t a n d a r d  O i l  C o .  v .  U n i t e d  S t a t e s ,  221 
U.S. 1, 31 S.Ct 502, 55 L.Ed. 619 (1911). 
On the basis of their proven anticompeti­
tive effect group boycotts are considered 
unreasonable p e r  s e .  S e e  K l o r ' s  I n c .  v .  

B r o a d w a y - H a l e  S t o r e s ,  I n c . ,  359 U.S. 207, 
79 S.Ct 705, 3 L.Ed.2d 741 (1959). Conse­
quently, once properly identified, group 
boycotts may be judged unlawful without 
further inquiry. Yet as we have observed, 
“The term 'group boycott’ can be applied to 
divergent types of concerted activity, not 
all of which necessarily have a pernicious 
effect on competition or lack any redeem­
ing virtue." R o n  T o n k i n  G r a n  T u r i s m o  

I n c .  p. F i a t  D i s t r i b u t o r s ,  I n c . ,  637 F.2d 
1376, 1383 (9th Cir.), c e r t ,  d e n i e d ,  454 U.S. 
831, 102 S.Ct 128, 70 L.Ed.2d 109 (1981).

Charley's argues that by excluding it 
from SIDA, the members of SIDA have 
engaged in a group boycott that prevented 
it from competing in the ground-transpor- 
tation market outbound from the Airport 
("Airport-outbound market").’ Initially we

co u rt by the e leventh  am e n d m en t’s b a r  against 
“one o f the United Stales." Pennhurst State 
School and Hospital v. Halderrnan. 4£5 U.S. 89, 
100, 104 S.Ct. 900. 909. 79 L E d .2 d  67 (1984).

7. In  o rd e r to have a g roup  boycott, th e re  m ust 
be m ore than  o n e  boycottcr. F o r th is  reason, 
C harley 's m ust fram e its arg u m en t In te rm s o f a 
v iolation by Ihe members o f  SIDA. W e assum e 
for purposes o f decision tha t th is  change of 
focus is legitim ate. A c o rp o ra te  shell cannot
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note that members of SIDA did not engage 
in a group boycott of tho classic type. The 
type of group boycott that has classically 
been held unlawful p e r  s e  is one in which 
either (1) two or more firms agree not to 
deal with a competing firm in an industry 
that requires horizontal dealing, s e e ,  e . g .  

S i l v e r  v .  N e w  Y o r k  S t o c k  E x c h a n g e ,  373 
U.S. 341, 83 S.Ct. 1246, 10 L.Ed.2d 389 
(1963) (exchange brokers agree not to trade 
with nonexchange brokers), or (2 ) two or 
more firms agree not to deal with a firm 
with which they are in a vertical relation­
ship in an industry that requires vertical 
dealing, s e c ,  e . g . ,  K l o r ' s  (national household 
appliance distributors refuse to sell to de­
partment store); F a s h i o n  O r i g i n a t o r s '  

G u i l d  o f  A m e r i c a  v. F T C ,  312 U.S. 457, 61 
S.Ct. 703, 85 L.Ed. 949 (1941) (textile retail­
ers agree not to sell to wholesalers who 
continue to deal with "style-pirates”). The 
taxi industry is not an industry that re­
quires dealing among horizontal competi­
tors, nor are the members of SIDA in a 
vertical relationship with Charley's.

In order to bring its allegations within 
the ambit of the p e r  s e  rule, Charley’s 
relies on A s s o c i a t e d  P r e s s  v .  U n i t e d  

S t a t e s ,  326 U.S. 1 , 65 S.C t 1416, 89 LEd. 
2013 (1946) and N o r t h w e s t  W h o l e s a l e  S t a ­

t i o n e r s ,  I n c .  v. P a c i f i c  S t a t i o n e r y  a n d  

P r i n t i n g  C o . ,  472 U.S. 284, 105 S.CL 2613, 
86  L.Ed.2d 202 (1985) ( “ N o r t h w e s t  W h o l e ­

s a l e  ”). In both of these case3 , defendant 
firms had acted in concert to acquire a 
product sought by the plaintiff competitor 
firm and refused to make that product 
available to the competitor. In the former

shield a  horizontal re s tra in t am ong th e  m em ­
bers o f  the co rpo ra tion  o r  association . See, e.g., 
United States v. Topco Assocs., 405 U.S. 596, 
608-12, 92 S.Ct. 1126, 1133-35, 31 L E d .2d 515 
(1972).

8- The cases cited by C harley’s do  not support its 
con ten tion  that m otive o r  in ten t is im m ateria l 
In g roup  boycott cases. In  Fashion Originators' 
Guild. 312 U S. 457, 61 S.Ct. 703. 85 L E d . 949. 
the S uprem e Court held a g roup  boycott in ten d ­
ed to  sup rcss style p irate s could no t avoid per se 

- condem nation  on the g round  tha t style p iracy  
was an  Industry  evil w hich should  be sup ­
pressed. Id. at 467-68, 61 S.Ct. a t 707-08. In 
United States v. Hilton Hotels Corp., 467 F.2d 
1000 (9th  Cir. 1972). cert, denied, 409 U.S. 1125,

case, the defendant firms had joined to 
produce "AP r.ews” and agreed to by-laws 
restricting access to this news. In the 
latter case, defendant firms had formed a 
buying cooperative that sold stationery 
supplies to its members a t discount rates 
and then expelled the plaintiff from the 
cooperative for failure to abide by its dis­
closure rules. These cases, however, fail 
to support Charley's claim of p e r  s e  viola­
tion.

[20] In A s s o c i a t e d  P r e s s ,  the Supreme 
Court summarized its holding as follows: 
“We merely hold that arrangements or 
combinations d e s i g n e d  t o  s t i f l e  c o m p e t i ­

t i o n  cannot be immunized by adopting a 
membership device accomplishing that pur­
pose." 326 U.S. at 19, 65 S.Ct. at 1424. 
(emphasis added). The Court thus identi­
fied anti-competitive purpose or effect as a 
central characteristic of a group boycott. 
A c c o r d  W h i t e  M o t o r  C o .  v .  U n i t e d  S t a t e s ,  

372 U.S. 253, 263, 83 S.Ct. 696, 702, 9 
L.Ed.2d 738 (1963) (group boycotts unlaw­
ful p e r  s e  because they are "naked re­
straints of trade with no purpose except 
stifling competition"); J o s e p h  E .  S e a g r a m  

&  S o n s ,  I n c .  v .  H a w a i i a n  O k e  &  L i q u o r s ,  

L t d . ,  416 F.2d 71, 76-78 (9th Cir.1969) (anti­
competitive intent required), c e r t ,  d e n i e d ,  

396 U.f 1062, 90 S.CL 752, 24 L.Ed.2d 755
(1970); s e e  a l s o  N o r t h w e s t  W h o l e s a l e ,  105 
S.CL a t 2620 (no p e r  s e  violation because, 
”[t]he act of expulsion does not necessarily 
imply anticompetitive animus . . .  [whe ?] 
purchasing cooperatives must establish and 
enforce reasonable rules").9

93 S.Ct. 938, 35 L E d.2d  256 (1973), w e held (hal 
a  g roup o f  ho te ls  could  not ju stify  th e  econom ic 
coercion  o f th e ir  supplie rs on  the g round  tha t It 
would help fin an ce  the ir e f fo n  to  a ttra c t con- 
ven tiont. Id. a t  1002-03.

These cases stand  for the proposition  tha t in ­
ten tional an ticom petitive behavior—suprcssing  
rivals o r  coerc ing  suppliers—ca n n o t be justified  
on  the basis o f  a benign u ltim ate  o b je c tiv e -  
e lim inating  Industry  p irating  o r  fu rth e rin g  eco ­
nom ic grow th. See Hilton Hotels ("D efendants 
'In tended ' to im pose these re s tra in ts  upon  co m ­
petition In th e  on ly  relevant sense here. The 
u ltim ate  objective defendan ts sought to achieve 
is  im m ateria l.'')  (cita tions om itted ). Thus, 
w hile u ltim ate  objective Is im m ateria l, an tico m ­
petitive in ten t is the  touchstone o f  th e  inquiry .
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In N o r t h w e s t  W h o l e s a l e ,  the Court also 
looked to the anticompetitive effect of the 
allegedly unlawful expulsion to gauge the 
appropriateness of p e r s e  treatment. I d  nt 
2620-21. The Court stated,

Unless the cooperative possesses market 
power or exclusive access to an element 
essential to effective competition, the 
conclusion that expulsion is virtually al­
ways certain to have an anticompetitive 
effect is not warranted.

I d .  a t 2621. Finding no evidence of such 
"structural characteristics,” the Court con­
cluded that challenged conduct was not p e r  

s e  unreasonable. I d .

(211 We find the characteristics of a 
p e r  s c  unlawful boycott identified in the 
above cases co be lacking in the activities 
of the members of SIDA. The district 
court found that “SIDA was organized to 
gam access to a major market for indepen­
dents, anu not to deny it to Charley’s or 
any other taxi fleet." Charley’s does not 
challenge the district court's finding. Al­
though SIDA docs not permit fleet owners 
to become members, its membership re­
mains open to additional independent own­
er-operators. SIDA does not prevent its 
members from competing with each other.

SIDA does not possess "market power or 
exclusive access to an element essential to 
effective competition." I d .  Although 
SIDA currently has an exclusive franchise 
to provide service to the Airport-outbound 
market, this fact is no more probative of 
market power than the fact that the coop­
erative in N o r t h w e s t  W h o l e s a l e r s  had ex­
clusive access to discount goods. In each 
case there are other markets that a would- 
be competitor may take advantage of. The 
Airport-outbound market, though impor­
tant, is not essential to effective competi­
tion. The district court found, and Char­
ley's does not contest, that competition 
among taxis on Oahu is alive and well. 
Even within the Airport-outbound market, 
SIDA members compete with each other.

9. Charley 's offers no  argum en t that SIDA's ex­
clusion o f  C harley 's from  m em bersh ip  falls a

In light of the purpose and effect of 
SIDA's membership policies, and the limits 
of its market power, we conclude that 
SIDA's exclusion of Charley's from mem­
bership docs not constitute a p e r  s c  unlaw­
ful group boycott’

B. M o n o p o l i z a t i o n

(2 2 ] Charley's contends that SIDA mo­
nopolized in violation of section 2  of the 
Sherman Act. Charley’s argues that 
SIDA's monopoly over the Airport market 
arose from SIDA’s exclusive franchise con­
tract with Hawaii.

Charley's section 2 claim is simply anoth­
er attempt by Charley's to attack the validi­
ty of the SIDA contract We earlier deter­
mined that the DOT had P a r k e r  immunity 
to grant SIDA an exclusive franchise to 
provide outbound taxi service from the Air­
po rt P a r k e r  immunity exempts state  ac­
tion, not merely state actors. Because the 

•monopoly granted to SIDA was shielded by 
the P a r k e r  doctrine, SIDA cannot be held 
liable for possessing that monopoly. To 
hold otherwise, would allow the P a r k e r  

doctrine to be circumvented by artful 
pleading: “A plaintiff could frustrate any 
[ P a r k e r  protected state plan] merely by 
filing suit against the regulated private 
parties, rather than the state officials who 
implement the plan.” S o u t h e r n  M o t o r  

C a r r i e r s  P a t e  C o n f e r e n c e ,  105 S.Ct. at 
1727. Charley's section 2 claim is merit- 
less.

C. T h e  E x c l u s i v e  C o n t r a c t  a s  a  R e ­

s t r a i n t  o f  T r a d e  

(231 Finally, Charley's contends that 
the contract granting SIDA the exclusive 
right to pick up passengers a t the Airport 
is a restraint of trade prohibited by section 
1 of the Sherman Act. Our analysis of 
Charley's monopolization claim applies with 
equal force here. Our earlier conclusion 
that the DOT had P a r k e r  immunity to 
grant SIDA the exclusive contract estab-

"ru le  of reason” lest.

UNITED STATES v. ALVAREZ 8 7 9
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lishes that the contract does not violate 
section 1 of the Sherman act.

CONCLUSION
We AFFIRM the district court's dismis­

sal of Charley'3 Sherman Act claims 
against SIDA and Director Yamasaki. The 
district court erred in asserting jurisdiction 
over Hawaii and the DOT. We VACATE 
the district court's dismissal of Charley's 
claims against Hawaii and the DOT and 
REMAND the case so the district court 
may dismiss these claims for lack of juris­
diction. Costs are to be awarded to appel­
lees.

AFFIRMED in part; VACATED in part; 
and REMANDED.

UNITED STATES of America, 
Plaintlff-Appellec,
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Decided Feb. 17, 1987.

As Amendi d Feb. 17, 1987.

Defendant was convicteu in the United 
States District Court for the Cent: a 1 Dis­
trict of California, Malcolm M. Lucas, J., of 
possession of cocaine with intent to distrib­
ute and conspiracy, and he appealed. The 
Court of Appeals, Canby, Circuit Judge, 
held m at exigent circumstances did not jus­
tify government agents' warrantless ar­
rest.

Reversed and remanded.
Noonan, Circuit Judge, dissented and 

filed opinion.

1. Arrest ®=68.5(1)
W arrantless arrest in nonpublic place 

is presumptively unreasonable nnd violative 
of Fourth Amendment. U.S.C.A. Const. 
Amend. 4.

2. Criminal Law <s=>1139
District court's conclusion that exigent 

circumstances justified warrantless arrest 
is reviewed de novo. U.S.C.A. Const. 
Amend. 4,

3. Arrest ®=G3.1
Exigent circumstances did not justify 

government agents’ warrantless a rrest of 
defendant where between 90 minutes and 
two hours elapsed from time agents 
learned where defendant was waiting until 
time they actually arrested him and where, 
although agents had lime ti. contact United 
States Attorney's office and await approval 
for arrest operation, agents made no effort 
to obtain warrant by telephone. Fcd.Rules 
Cr.Proc.Rule 41(c)(2), 18 U.S.C.A.; U.S.C.A. 
ConsLAmend. 4.

4. Arrest <3̂ >63.1
In order to justify warrantless arrest 

under exigent circumstances exception to 
warrant requirement, Government should 
make good faith attempt to secure tele­
phone warrant or should present evidence 
to explain why telephone warrant was un­
available or impractical. Fed.Rules Cr. 
Proc.Rule 41(c)(2), 18 U.S.C.A.; U.S.C.A. 
ConsLAmend. 4.

Allan Ides, Los Angeles. Cal„ for defend­
ant-appellant.

Jimmy Gurule, AssL U.S. Atty., Los An­
geles, Cal., for plaintiff-appellee.

Appeal from the United States District 
Court for the Central District of California.

Before CANBY. REINHARDT and 
NOONAN, Circuit Judges.

CANBY, Circuit Judge:
Hector Alvarez appeals his conviction for 

possession of cocaine with intent to distrib-
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of unconstitutional discrimination by the 
prosecutor in the exercise of his perempto­
ry challenges in the defendant's case, the 
prosecutor should be required by the trial 
court to offer a neutral explanation for the 
allegedly discriminatory challenges that is 
related to the particular case to be tried. 
The Supreme Court stated that a defendant 
could establish a  prima facie case of pur­
poseful discrimination as follows:

[T]he defendant first must show that he 
is a member of a cognizable racial group, 
C a s t a n e d a  v .  P a r t i d a ,  [430 U.S. 482, 
494, 97 S.Ct. 1272, 1275, 51 L.Ed.2d 498
(1977) ], and that the prosecutor has ex­
ercised peremptory challenges to remove 
from the venire members of the defend­
ant's race. Second, the defendant is enti­
tled to rely on the fact, as to which there 
can he no dispute, that peremptory chal­
lenges constitute a jury selection practice 
that permits "those to discriminate who 
are of a mind to discriminate.” A v e r y  v .  

G e o r g i a ,  [345 U.S. 559, 562, 73 S.CL 891 
(1953) J. Finally, the defendant must 
show that these facts and any other rele­
vant circumstances raise an inference 
that the prosecutor used that practice to 
exclude the veniremen from the petit 
jury on account of their race.

B a t s o n  v .  K e n t u c k y ,  —  U.S. a t  , 106
S.Ct. a t 1723. In determining whether the 
defendant has mnde out a prima facie case 
of purposeful discrimination, courts are to 
consider "all relevant circumstances. For 
exnmple, a ’pattern’ of strikes against 
black jurors included in the particular ve­
nire might give rise to an inference of 
discrimination. Similarly, the prosecutor’s

should  not be re troactively  applied w hen  a con- 
v lction has been en te re d  and  d irect appeals have
been exhausted. Allen v. Hardy. —  U .S . ,
106 S.Ct. 2878, 92 L E d .2 d  199 (1986) (pe r cu ­
riam ). The Court has yet lo d e te rm in e  w hether 
Batson is to be app lied  retroactively  lo cases 
pending  on  d irect appeal. See e.g., Brown v.
United States. —  U .S . , 106 S.Ct. 2275, 90
L.Ed.2d 718 (1986) (g ran ting  ce rtio ra ri) . The 
p e titio n er’s appeal in  th e  case a t b a r  fa lls in to  
tha t la tte r  category o f  cases pend ing  on  d irect 
appeal a t the tim e Batson w as ren d ered . For 
the reaso n s  set fo rth  in  th is  op in ion , we m ay 
dispose o f  ap p e llan ts’ Jatson c la im  w ithout 
aw aiting  th e  S up rem e C ourt's fu r th e r  reso lu tion  
o f  th e  re troactiv ity  o f  Batson.

questions and statements during v o i r  d i r e  

examination and in exercising his chal­
lenges may support or refute an inference 
of discriminatory purpose." I d .

[1] In this case, we find it clear that 
defendants failed to make out a prima facie 
case of purposeful discrimination.11 As an 
initial matter, the relevant "cognizable ra­
cial group," for the purposes of our analy­
sis, is the group of blacks generally and 
not just black males, as appellants urge. 
The test we apply to determine whether 
appellants are members of a cognizable 
racial group under B a t s o n  is the test ap­
plied in C a s t a n e d a  v .  P a r t i d a ,  430 U.S. 
482, 97 S.Ct. 1272, 51 L.Ed.2d 498, c i t e d  i n

B a t s o n ,  —  U.S. a t  , 106 S.CL a t 1723.
Such a group is "one that is a recognizable, 
distinct class, singled out for different 
treatment under the laws, as written or as 
applied.” C a s t a n e d a ,  430 U.S. a t 494, 97 
S.CL nt 1274. The group of blacks general­
ly clearly qualifies under this definition; '  

appellants have failed to show, however, 
that black males constitute a distinct, rec­
ognizable subclass of individuals who have 
been singled out for different treatment 
under the laws not simply as blacks, but as 
black males. I t  would therefore be inap­
propriate for us to narrow the “cognizable 
racial group,” for present purposes, to in­
clude only black males and exclude black 
females.

12] The government utilized only three 
of the six peremptory challenges it was 
allowed during the selection of the twelve 
jurors who decided the case, and one of the 
two challenges to alternates that it was 
allowed. The government exercised two of

22. The S uprem e C ourt In Batson clearly  con tem ­
plated tha t Ihe d e term in atio n  o f  w h eth er a p ri­
m a facie case u n d er  Batson has been m ade out 
will o rd ina rily , if not alw ays, be m ade  in  the 
first in stance by th e  tria l cou rt. A rem an d  to 
the tria l co u rt to  m ake  such  a  d e term in atio n  in 
th is case, however, Is unnecessary , as a finding 
by the tria l cou rt on  th is  reco rd  th a t appellant 
has p resen ted  evidence suffic ien t to  raise an 
in ference o f purposefu l d isc rim ina tio n  would 
constitu te  reversible enror desp ite  th e  "great def­
erence” that w e m ust accord  th e  tria l court's 
findings in  tha t regard. Batson, —  U.S. a t  —  
n. 21, 106 S.Ct. a t 1724 n. 21.
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the three challenges it exercised when se­
lecting regular members to strike potential 
jurors who were black, and used the one 
challenge it chose to exercise when select­
ing alternate jurors to strike an alternate 
who was black, but eventually accepted a 
jury that included among its regular mem­
bers two blacks. It is thus obvious that 
the government did not attempt to exclude 
all blacks, or as many blacks as it could, 
from the jury. Moreover, the unchallenged 
presence of two blacks on the jury undet- 
cuts any inference of impermissible dis­
crimination that might be argued to arise 
from the fact that the prosecutor used 
three of the four peremptory challenges he 
exercised to strike blacks from the panel of 
potential jurors and alternates. Appel­
lants’ case is not bolstered by the fact that 
two of the stricken black venirepersons had 
previously been victims of burglaries or 
that one of those two had also testified for 
the government in the past. We thus con­
clude that all of the relevant facts and 
circumstances do not raise an inference of 
purposeful discrimination on the basis of 
race, and that appellants were not entitled 
to any inquiry into the prosecutor’s reasons 
for exercising his peremptory challenges as 
he did. .

(o ( 111-«'.M|Ul'flT(M>
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Dr. Morgan SILVER, on his own behalf 
and on behalf of all other similarly 
situated podiatrists In the State of Ala­
bama, Plaintiff-Appellee, 

v.
Faye BAGGIANO, Commissioner o f the 

Department of Medicaid, State o f 
Alabama, Dcfendnnt-AppellanL 

No. 85-7402.

United States Court of Appeals, 
Eleventh CircuiL 
Nov. 24, 1986.

Podiatrist brought action against Com­
missioner of Alabama Medicaid A .’̂ ncy

and Alabama Attorney General, challeng­
ing Alabama’s policy of denying medicaid 
reimbursement to licensed podiatrists while 
at the same time reimbursing medical doc­
tors for identical services. The United 
States District Court for the Middle Dis­
trict of Alabama, No. 84-V-1375-N, Robert
E. Varner, J., granted podiatrist relief, and 
Commissioner appealed. The Court of Ap­
peals, Anderson, Circuit Judge, held that: 
(I) district court was barred by Eleventh 
Amendment from entertaining podiatrist's 
claims against Commissioner based on con­
tention that policy violated laws and Consti­
tution of Alabama; (2) podiatrist did not 
have express or implied right of action 
under "freedom of choice” provision of So­
cial Security Act to challenge policy; (3) 
issue of whether "freedom of choice" provi­
sion of Social Security Act created rights 
enforceable by health care providers in civil 
rights action would be remanded; and (4) 
policy did not violate equal protection or 
substantive due process.

Vacated and remanded with instruc­
tions.

1. Federal Courts <>=269
District court was barred by Eleventh 

Amendment from entertaining podiatrist's 
claims against Commissioner of Alabama 
Medicaid Agency, basrd on contention that 
Agency's policy of denying medicaid reim­
bursement to podiatrists while reimbursing 
medical doctors for podiatric services vio­
lated laws and Constitution of Alabama, 
where Alabama was real, substantial party 
in interest, Commissioner was acting within 
scope of her authority in deciding not to 
reimburse podiatrists, and violations of 
state medicaid plan or regulations were not 
alleged. Ala.Code 1975, § 27-1-15; U.S. 
C.A. ConsLAmend. 11.

2. Federal Courts <^>266
Removal by state officials of suit con­

taining state  law claims to federal court 
doe3 not amount to waiver of Eleventh
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Amendment immunity unless those state 
officials are authorized to waive such im­
munity. U.S.C.A. ConsLAmend. 11.

3. Federal Courts ©=2G6
Removal of podiatrist’s  action against 

Commissioner of Alabama Medicaid Agen­
cy and Alabama Attorney General from 
state  court to federal court did not amount 
to waiver of Alabama’s Eleventh Amend­
ment sovereign immunity, where neither 
Commissioner nor Attorney General was 
authorized to waive such immunity. U.S. 
C.A. ConsLAmend. 11.

4. Social Security and Public Welfare
•5=241.115 

Podiatrist did not have express or im­
plied right of action under "freedom of 
choice" provision of Social Security Act to 
challenge Alabama's policy of denying 
medicaid reimbursement to podiatrists for 
podiatric services while a t the same time 
reimbursing medical doctors for identical 
services. Social Security Act § 1902(a)(23), 
as amended, 42 U.S.C.A. § 1396a(a)(23). .

C. Civil Rights *=12.3
Federal civil rights statu te is exclusive 

statutory cause of action available to plain­
tiff seeking compliance with Social Security 
Act on part of a participating state. Social 
Security Act § 1 e t seq., as amended, 42 
U.S.C.A. § 301 et seq.; 42 U.S.C.A. § 1983.

6, Fcdernl Courts <3=939
Issue of whether "freedom of choice" 

provision of Social Security Act created 
rights enforceable by health care providers 
in civil rights action would be remanded to 
district court, where district court had not 
considered the issue in the first instance, 
and issue was potentially rendered moot by 
motion to intervene. Social Security Act,
§ 1902(a)(23), as amended, 42 U.S.C.A.
§ 1396a(a)(23); 42 U.S.C.A. § 1983.

7. Constitutional Law >3=242.3(1), 278.7(1)
Alabama’s policy of denying medicaid 

reimbursement to podiatrists while reim­
bursing medical doctors for podiatric ser­
vices did not violate equal protection or 
substantive due process, in view of legit­
imate state interests in encouraging pa­

tients to visit one health care provider and 
in cutting down administrative costs. U.S 
C.A. ConsLAmend, 14; 42 U.S.C.A. § 1983 

8. Federal Courts «=939
Remand was required to determine 

whether patient eligible for medicaid assist­
ance, who was being treated by a podiatrist 
without reimbursement by medicaid pursu­
ant to policy of Alabama Medicaid Agency, 
was entitled to intervene in podiatrist's ac­
tion challenging that policy. Social Securi­
ty Act, § 1902(a)(23), as amended, 42 U.S. 
C.A. § 1396a(a)(23).

Henry C. Barnett, Jr., Capell, Howard, 
Knabe &  Cobbs, Montgomery, Ala., for de­
fendant-appellant.

Copeland, Franco, Screws &  Gill, E. Ter­
ry Brown, Montgomery, Ala., for plaintiff- 
appellee.

Appeal from the United Stales District 
Court for the Middle District of Alabama.

Before TJOFLAT and ANDERSON, Cir­
cuit Judges, and MORGAN, Senior Circuit 
Judge.

CORRECTED OPINION

ANDERSON, Circuit Judge;
In this action, the plaintiff seeks to have 

the federal courts determine whether the 
Commissioner of the Alabama Medicaid 
Agency has violated state  or federal law by 
denying Medicaid reimbursement to podia­
trists for podiatric services while a t the 
same time reimbursing medical doctors for 
the identical podiatric services. Because 
the plaintiff cannot bring his claims in fed­
eral court, we must vacate the judgment of 
the district courL However, we remand to 
the district court to consider a  Medicaid 
recipient’s motion to intervene in the ac­
tion.

I. FACTS AND PROCEEDINGS 
The plaintiff, Dr. Morgan Silver, is a 

podiatrist licensed to practice in the state 
of Alabama. In Alabama, podiatrists are 
permitted to treat the human foot to the 
same extent as medical doctors can. Suing

SILVER v.
Cite as 804 F .ltl I)

both individually and on the behalf of all 
other similarly situated podiatrists, Silver 
alleged that defendant Baggiano, Commis­
sioner of the Alabama Medicaid Agency, 
and Attorney General Charles Graddick 
had established, in violation of federal and 
state law, a policy of denying Medicaid 
reimbursements to licensed podiatrists 
while a t the same time reimbursing medical 
doctors for podiatric services. Silver’s 
complaint sought a declaratory ruling that 
podiatrists are entitled to participate in Ala­
bama's Medicaid program and injunctive 
relief directing the Alabama Medicaid 
Agency to reimburse podiatrists for podia­
tric services in the same manner as physi­
cians are reimbursed under the state 
Medicaid plan.

Dr. Silver originally filed this action in 
the Circuit Court for Montgomery County, 
Alabama. The defendants removed the. 
case from Alabama state  court to the Unit­
ed States District Court for the Middle 
District of Alabama. The Attorney Gener­
al was dismissed from the case, leaving 
Commissioner Baggiano as the only re­
maining defendanL On cross-motions for 
summary judgment,1 the district court 
found that Baggiano had not violated a 
state statute, but was in violation of the 
federal statute. Therefore, the district 
judge granted the relief which Silver 
soughL This appeal followed. We first 
discuss the state.law claims, then the feder­
al claims, and finally a motion to intervene 
which the district court did not rule upon.

II. STATE LAW CLAIMS
[11 Silver contends that the policy of 

Lhe Alabama Medicaid Agency not to reim­
burse podintrists violates the laws and con­
stitution of the state of Alabama. The 
district court ruled that the policy was not 
violative of Ala.Code § 27-1-15. It did not 
consider Silver’s claimB based on the Ala­
bama Constitution.

On appeal, Baggiano argues that Silver 
cannot bring his claims based on the Ala­
bama Constitution or statutes in federal 
courL Baggiano did not present the Elev-

BAGGIANO 1213
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enth Amendment issue to the district court 
nor did the district court consider this is­
sue. However, since this is a jurisdictional 
issue, we must rule on iL

The Eleventh Amendment bars suits in 
federal court against a state  by its own 
citizens as well as by citizens of -othe 
states. H a n s  v .  L o u i s i a n a ,  134 U.S. 1, 10 
S.CL 504, 33 L.Ed. 842 (1890), "A federal 
court must examine each c’aun in a case to 
see if the court's jurisdiction over that 
claim is barred by the Eleventh Amend- 
menL" P e n n h u r s t  S t a t e  S c h o o l  &  H o s p i ­

t a l  v .  H a l d e r m a n ,  465 U.S. 89, 121, 104 
S.Ct. 900, 919, 79 L.Ed.2d 67 (1984) ( ' ' P e n n ­

h u r s t  / / ”). "[A] claim that sta te  officials 
violated state  law in carrying out their 
official responsibilities is a  claim against 
the State that is protected by the Eleventh 
AmendmenL" I d .  "[Tjhis principle ap­
plies as well to sLnte-law claims brought 
into federal court under pendent jurisdic­
tion." I d .

In the instant case, Silver has charged 
the Commissioner of the Alabama Medicaid 
Agency with violating the state  constitu­
tion and at least one state statute, and he 
has asserted that the federal courts have 
pendent jurisdiction over these claims. On 
its face, each of these claims appears to be 
precisely the type of claim barred by P e n n ­

h u r s t  I I .  However, Silver advances three 
arguments that his state claims are not 
barred by the Eleventh Amendment.

Silver states that Alabama is not the 
“real party in interest." He contends that 
Baggiano has not "shown . . .  any effect 
upon the State itself, and . . .  she cannoL” 
Supp.Brief of Appellee at 8 . Thus, Silver is 
arguing that the "  ’general rule . . .  that 
relief sought nominally against an officer 
is in fact against the sovereign if the de­
cree would operate against the latter,” ’ 
P e n n h u r s t  I I ,  465 U.S. a t 101, 104 S.CL at 
908 (citation omitted), is not applicable.

" ’The general rule is that a suit is 
against the sovereign if "the judgment 
sought would expend itself on the public 
treasury or domain, or interfere with the

I . A m otion  for class ce rtification  h ad  been m ade but w as n o t ru led  on by the d istric t court.
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public administration," or if the effect of 
the judgment would be “to restrain the 
Government from acting, or to compel i t  to 
act.” ' "  I d .  a t  101, 104 S.Ct. a t 908-09 n. 
1 1  (quoting D u g a n  v .  R a n / c ,  372 U.S. 609, 
620,83 S.Ct. 999,1006,10 L.Ed.2d 15 (1963)) 
(citations omitted). A declaratory judg­
ment or injunction against Baggiano would 
clearly compel the government of Alabama 
to act, i.e., to reimburse podiatrists, and 
"expend itself on the public treasury” since 
the money to reimburse podiatrists would 
in some part come from the Alabama trea­
sury. Thus, although the claims are nom­
inally brought against Baggiano, Alabama 
is the real, substantial party in interest.

Silver also contends that Baggiano was 
acting u l t r a  v i r e s  her authority and that 
the suit should not be considered to be 
against Alabama for the purposes o f the 
Eleventh Amendment. However, in P e n n ­

h u r s t  I I ,  the Supreme Court pointed out 
that recent cases have made "clear th a t a 
state  officer may be said to act u l t r a  v i r e s  

only when he acts 'without any authority 
whatever.’ ” I d .  (citations omitted). "[A]n- 
u l t r a  v i r e s  claim rests on ‘the officer's lack 
of delegated power. A claim of error in 
the exercise o f th a t power is therefore not 
sufficient’ "  I d .  (citation omitted). The 
Supreme Court specifically rejected any 
broader interpretation of the u l t r a  v i r e s  

doctrine. I d .  a t  105-18, 104 S.C t a t  911—
17. Under the P e n n h u r s t  I I  standard, 
Commissioner Baggiano was clearly acting 
within the scope of her authority in decid­
ing not to reimburse podiatrists.

Finally, citing B a r n e s  v .  C o h e n ,  749 F.2d 
1009 (3d Cir.1984), c e r t ,  d e n i e d ,  471 U.S.
1061, 105 S.C t 2126, 85 L.Ed.2d 490 (1985), 
Silver argues that the Third Circuit has 
recognized an exception to P e v . n h u r s t  I I  

which is applicable in this case and which 
this court should adopt. In B a r n e s ,  the 
Third Circuit found that state  officials 
were not adhering to their own regulations j 
regarding their Aid to Families with De­
pendent Children (“AFDC") program. As ' 
a  resu lt the court found that the state  .
officials were violating the state  AFDC .
plan. Moreover, since the federal AFDC !
statute requires that state  AFDC plans “be /

f  in effect in all political subdivisions of the'
e State, and if administered by them, be mao;
3 datory upon them,” 42 U.S.C. § 602(oXl)
. the Third Circuit held that state official*’
. by not adhering to  their own regulation*'
) had violated the state  plan and thus had
• violated the federal law which makes the
* sta te  plan mandatory. Therefore, because 
1 state  officials were alleged to have violated 
1 federal law by not complying with state 
j law, the Third Circuit decided that P e n n ­

h u r s t  I I  was inapplicable. I d .  a t 1019.

Assuming a r g u e n d o  th a t P e n n h u r s t  I I  

is not applicable to a case such as that 
described in B a r n e s  v .  C o h e n ,  we hold that 
we are not faced with such a  situation. 
Silver has not alleged that Baggiano has 
violated the sta te  Medicaid plan or regula­
tions promulgated pursuant to the state 
Medicaid plan. Instead he argues that 
Baggiano has not complied with the state 
constitution and with sta te  statutes which 
are not part of the Medicaid plan. Thus, 
the principles announced in B a r n e s  are not 
relevant here.

, » •

[2 ,3 ] I t  might be argued that the Elev­
enth Amendment immunity was waived by 
the removal of this case from state court to 
federal court. However, a  waiver of Elev­
enth Amendment immunity by state offi­
cials must be explicitly authorized by the 
state  "in its Constitution, statutes and deci­
sions." F o r d  M o t o r  C o .  v .  D e p a r t m e n t  o f  

T r a n s p o r t a t i o n ,  323 U.S. 459, 467, 65 S.Ct.
347, 352, 89 L.Ed. 389 (1945). Thus, remov-. 
al by state  officials of a  suit containing 
state  law claims to federal court docs not 
amount to waiver of Eleventh Amendment 
immunity unless those sta te  officials aro 
authorized to waive such immunity. 
G w i n n  A r e a  C o m m u n i t y  S c h o o l s  v .  S t a t e  

o f  M i c h i g a n ,  741 F.2 d 840, 846-47 (6 th 
Cir.1984); D a v i d  N u r s i n g  H o m e  v .  M i c h i ­

g a n  D e p a r t m e n t  o f  S o c i a l  S e r v i c e s ,  579 
F.Supp. 285, 287-88 (E.D.Mich.1984). Sil­
ver has conceded that neither Baggiano nor 
Attorney General Gruddick could waive *  

Alabama’s Eleventh Amendment immunity. 
Supp.Brief of Appellee a t  12. S e e  A l a ­

b a m a  v .  P u g h ,  438 U.S. 781, 98 S.Ct. 3057,
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S J  L.Ed.2d 1114 (1978). Thus, there has 
been no waiver of Alabama's Eleventh 
;Amendinent sovereign immunity.

In summary, the district court was 
' tarred by the Eleventh Amendment from 

t. 'entertaining the claims against Baggiano 
. based on violations of the Alabama Consti- 

i-'tution and the Alabama statute. The deci­
sion of the district ccurt regarding Baggi- 
'ano’s alleged violation of Ala.Code § 27—1— 

j* i s  must be vacated. Silver's claims 
against Baggiano for alleged violations of 
this or any other independent state  statute 
'and for alleged violations of the Alabama 
Constitution m ust be remanded to the state 

v. court from which this case was removed. 
S e e  G i e i n n  A r e a  C o m m u n i t y  S c h o o l s  v .  

S t a t e  o f  M i c h i g a n ,  741 F.2d a t 847; D a v i d  

N u r s i n g  H o m e  v .  M i c h i g a n  D e p a r t m e n t  

' o f  S o c i a l  S e r v i c e s ,  579 F.Supp. a t 285.

III. CLAIMS UNDER FEDERAL LAW• >
A. S t a t u t o r y  C l a i m s  

•tv Medicaid is a cooperative venture of the 
state and federal governments. A state 

■which chooses to participate in Medicaid 
submits a state plan for the funding of 
medical services for the needy which is 
approved by the federal government. The 
federal government then subsidizes a cer­
tain portion of the financial obligations 
which the state has agreed to bear. A 
state participating in Medicaid must comply 
with the applicable statute, Title XIX of the 
Social Security Act of 1965, as amended, 42 
U.S.C. § 1396, e t  s e q . ,  and the applicable 
regulations.

[4] The district court held that Silver 
was entitled to relief under 42 U.S.C.
5 1396a(a)(23). That section provides in 
relevant part;

A State plan for medical assistance 
must—

(23) . . .  provide that any individual eli­
gible for medical assistance (including 
drugs) may obtain such assistance from 
any institution, agency, community phar­
macy, or person, qualified to perform the 
service or services required (including an

organization which provides such servic­
es, or arranges for their availability, on a 
prepayment basis), who undertakes to 
provide him such services.

42 U.S.C. § 139Ga(a)(23). The nbove-quoted 
provision is sometimes referred to 03 the 
“freedom of choice” provision. The district 
court ruled that Silver was qualified to 
perform podiatric services and that by 
"adopting a policy thnt systematically re­
fuses to compensate podiatrists for those 
services that they are licensed to provide 
while simultaneously compensating physi­
cians for these same podiatry services. De­
fendant Commissioner has violated the 
aforcstated freedom of choice provision." 
Record on Appeal a t 134.

However, the district court failed to rec­
ognize that the Supreme Court in M a i n e  v .  

T h i b o u t o t ,  448 U.S. 1, 6 , 100 S.Ct 2502, 
2505, 65 L.Ed.2d 555 (1980), h is  held that 
the Social Security Act affords no private 
right of action. S e e  a l s o  E d e l m a n  v .  J o r ­

d a n ,  415 U.S. 651, 674-75, 94 S.C t 1347, 
1361, 39 L.Ed.2d 662 (1974); i d .  at 690, 94
S .C t a t 1369 (Marshall, J., dissenting). 
Thus, Silver had no express or implied 
right o f action under the Social Security 
Act to challenge Alabama’s policy.

[5] Even though there is no express or 
implied cause of action under the Social 
Security Act, Silver’s complaint could be 
deemed an action under 42 U.S.C. § 1983. 
Su| "me Court precedent establishes that, 
subp. c to certain exceptions discussed be­
low, violations of the Social Security Act 
can be remedied in a § 1983 action. In 
M a i n e  v .  T h i b o u t o t ,  448 U.S. a t 4-6, 100
S.Ct. a t 2504-05, the Court construed 
§ 1983 as authorizing suits to redress viola­
tions by state officials of rights created by 
federal statutes. A c c o r d  M i d d l e s e x  C o u n ­

t y  S e w e r a g e  A u t h o r i t y  v .  N a t i o n a l  S e a  

C l a m m e r s ,  453 U.S. 1, 19, 101 S.CL 2615, 
2625-26, 69 L.Ed.2d 435 (1981) ("S e a  C l a m ­

m e r s " ) .  Section 1983 i3  the exclusive stat­
utory cause of action available to a plaintiff 
seeking compliance with the Social Security 
Act on the part of a participating state. 
T h i b o u t o t ,  4-18 U.S. at 5-6, 100 S.CL at
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2504-05; s e e  a l s o  T a y l o r  v .  S t .  C l a i r ,  685 
R2d 982, 988 (5th Cir,1982).

"The Court, however, has recognized two 
exceptions to the application of § 1983 to 
statutory violations.” S e e  C l a m v i c r s ,  453 
U.S. a t 19, 101 S.CL at 2G26. First, if 
Congress has foreclosed private enforce­
ment of the statute in question in the en­
actment of the statute itself, then § 1983 is 
unavailable to enforce federal rights under 
that statute. S e a  C l a m m e r s ,  453 U.S. a t 
19, 101 S.CL a t 2625-26; P e n n h u r s t  S t a t e  

S c h o o l  &  H o s p i t a l  v .  H a l d e r m a n ,  451 U.S. 
1, 28, 101 S.CL 1531, 1545, 67 L.Ed.2d 694
(1981) ( " P e n n h u r s t  / ”). For example, 
“[w]hen the remedial devices provided in a 
particular Act are sufficiently comprehen­
sive, they may suffice to demonstrate con­
gressional intent to preclude the remedy of 
suits under § 1983.” S e a  C l a m m e r s ,  453 
U.S. a t 20, 101 S.CL a t 2626. Second, if 
Congress has not created enforceable 
rights in the relevant statutory provision, 
there is no cause of action available under 
§ 1983. S e a  C l a m m e r s ,  453 U.S. a t 19, 
101 S.CL at 2625-26; P e n n h u r s t  I ,  451" 
U.S. a t 28,101 S.CL at 2630. By its terms,
§ 1983 does not create substantive rights ; 1 
it provides a remedy against state  officials 
for deprivations of rights established else­
where under federal law. S e c ,  e . g . ,  W i l s o n  

v .  G a r c i a ,  471 U.S. 261, 278, 105 S.CL 
1938, 1948, 85 L.Ed.2d 254 (1985).

[6 ] If there were no exceptions to the 
M a i n e  v .  T h i O o u t o t  rule that § 1983 may 
he used to redress violation by state offi­
cials of federal statutes, we would deem

2. Section  1983 provides in  re levan t part that:
E very p erson  who, u n d e r  c o lo r  o f  an y  stat* 

ute , o rd inance , regulation, custom , o r  usage, 
o f  any  Slate . . .  subjects o r  causes to  be sub ­
jected , any  citizen o f the U nited S ta le s o r  
o th e r person w ith in  Ihe ju r isd ic tio n  th e reo f  to 
the dep rivation  o f any  rights, privileges, o r 
im m unities secured  by th e  C onstitu tion  and  
laws, shall be liable to the p a r ty  in jured  In an  
ac tion  a t law, suit in equity , o r  o th e r  p ro p e r 
p roceeding  fo r  redress.

47 U.S.C. § 1983.
3. Congress au tho rized  the app ro p ria tio n  o f 

funds for M edicaid “(flo r the p u rp o se  o f  e n ­
ab ling  each  S tate , as far as p rac ticab le  u n d e r  the 
cond itions in such  Stale, lo fu m ish  ( 1)  m edical 
assistance . . .  an d  (2) reh ab ilita tio n  an d  o th e r

: '>

Silver's claim to have been brought under 
§ 1983 and consider the merits. However 
with regard to the second exception to cm 
forcement of federal statutory right* 
through § 1983, Baggiano argues that 
§ 1396a(a)(23) does not create rights en­
forceable by health care providers.

For purposes of this analysis, it is clear 
that the statute in question must create 
rights enforceable by the plaintiff in the 
case a t hand—not rights enforceable by 
s o m e  potential plaintiff. S e e ,  e . g . ,  A l e x a n ­

d e r  v .  P o l k  750 F.2d 250, 259 (3d Cir.1984) 
("It is clPir that 7 C.F.R. § 246.24 (1978) 
created an enforceable right on behalf of 
"VIC recipients to be informed of the avail­
ability of fair hearings."); B o a l o w n e n  <8 
T e n a n t s  A s 3 ' n  v .  P o r t  o f  S e a t t l e ,  716 F.2d 
669, 673-74 (9th Cir.1983) (“There is no 
evidence whatsoever of an intent to provide 
[in the River and Harbor Improvements 
Act] economical moorage or to create any 
special benefit for the class of pleasure 
craft owners [who have brought this 
suit]."); and P e r r y  v .  H o u s i n g  A u t h o r i t y  

o f  C i t y  o f  C h a r l e s t o n ,  664 F.2d 1210, 1217 
(4th Cir.1981) (“The plaintiffs have not 
pointed to any substantive provisions of the 
various housing acts [the United States 
Housing Act of 1937, the Housing Act of 
1949, and the Housing and Urban Develop­
ment Act of 1968] which give them a tangi­
ble right, privilege, or immunity.").

As with the Medicaid statute os a whole,1 
§ 1396a(a)(23) was intended to benefit 
Medicaid recipients. Baggiano argues that 
there is no indication that it creates rights

services (to  the needy).” 42 U.S.C. § 1396. The 
h ea lth  c a re  p ra c titio n e r  "Is n o t th e  Intended 
benefic iary  o f  the M cdicaiu p rog ram . In u e sd , 
the p u rp o se  u nderly ing  th e  fund ing  p rog ram  U 
to  ex tend  financial benefits to  the patien ts eligi­
ble to  receive th e ir  c a re  a t governm ent ex­
pense." Geriatrics. Inc. v. Harris, 640 F2d 262,
265 (10th  Cir.), cert, denied. 454 U.S. 832, 102
S.Ct. 129, 70 L.Ed.2d 179 (1981); see also, 
Green v. Cashman. 60S F.2d 945, 946 (6th  O r . ’ 
1979) ("W e do  no t find  In the s ta tu te  a u tb o r i*  , 
Ing . . .  M edicaid any  legislaUve in te n tlo o .to  
p rov ide f inancial assistance lo  p rov iders o f  c»r» __ 
fo r  th e ir  ow n benefit. R ather, the  sta tu te Ex . 
designed to  aid  the pa tien ts  and  clien ts  o f  so™  • 
facilities."). .A t f l .W jr

• A . m
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,o enforceable by health carc providers. 
LpirsL the language of this provision is 
tlclearly drawn to give Medicaid recipients 
Of the right to receivp care from the Medicaid 
»! provider of their choice, rather than the 
-government’s choice. However, there is no 

•“ indication in the language that health care 
’practitioners are given any rights by this 
proyision.
. Second, the legislative history is relevant 

T (n determining whether or not health care 
».> providers are given enforceable rights with 

.1 respect to the freedom of choice provision, 
v The Senate Report on the Act of Jan. 2, 
-il968, Pub.L. 90-248, pursuant to which the 
J  freedom of choice provision became part of 
Cthe statute, stated that "the bill would— 

\ v , . .  (4 ) Allow recipients free choice of quali- 
•'.fied providers of health services,” S.Rep. 

erNo. 744, 90th Cong., IstSess ., r e p r i n t e d  i n  

y ;i967 U.S.Code Cong. & Ad. News 2834, 
i'2838 ("USCCAN"). Later, the Senate Re- 
■\ jiort stated that the new subsection would 
yprovide that "people covered under the 

medicaid program would have free choice 
J:of qualified medical facilities and practi- 
^tioners." I d . ,  r e p r i n t e d  i n  1967 USCCAN 
’■"it 2868. The Senate Report also stated: 

(i) Free choice of medical services 
Under the current provisions of law, 

\  there is no requirement on the States 
, J‘ that recipients of medical assistance un- 
f  u  der a State title XIX program shall have 

freedom in their choice of medical institu 
. tion or medical practitioner. In order to 

provide this freedom, a new provision is 
included in the law to require the States 

i to offer this choice.. . .  Under this pro­
vision, an individual ir to have a choice 

t. from among qualified providers of ser- 
vice. Inasmuch as States may, under 
title XIX, set certain standards for the 

i,. provision of care, and may establish 
rates for pnymenL it is possible that 
some providers of service may still not 

^  be willing or considered qualified to pro- 
u  vide the services included in the State 

s f  »•. plan.
' ; / i ,  r e p r i n t e d  <n 1967 USCCAN a t 3021. 

®«ggiano argues that the legislative lusto- 
t7 unambiguously indicates that the provi­

sion was intended to benefit Medicaid recip­
ients, and that there is no suggestion that 
health care providers were intended benefi­
ciaries.

Finally, the Supreme Court has stated 
that § 1396a(aX23) creates rights in 
Medicaid recipients:

Title 42 U.S.C. § 1396a(a)(23) . . .  gives 
recipients the right to choose among a 
range of q u a l i f i e d  providers, without 
government interference. By implica­
tion, it also confers an absolute right to 
be free from government interference 
with the choice to remain in a  [nursingj 
home that continues to be qualified. 

O ' B a n n o n  v .  T o u m  C o u r t  N u r s i n g  C e n ­

t e r ,  447 U.S. 773, 785,100 S.CL 2467, 2475, 
65 L.Ed.2d 506 (1980) (emphasis in origi­
nal). Thus, although it is clear that'recipi­
ents have enforceable rights under 
§ 1396a(a)(23), Baggiano argues that there 
is no indication in the language of the 
statute, the legislative history, or the Su­
preme Court’s interpretation of this provi­
sion that Congress intended to create 
rights enforceable by health care providers.

On the other hand, although the 
Medicaid statute as a whole was enacted 
for the benefit of the recipients, Silver ar­
gues that Medicaid providers have been 
allowed to bring § 1983 actions under other 
subsections for adjustments of the states' 
methods of reimbursement S e e ,  e . g . ,  A l a ­

b a m a  N u r s i n g  H o m e  A s s ’n  v .  H a r r i s ,  617 
F.2d 385 (5th Cir. 1980); A l a b a m a  N u r s i n g  

H o m e  A s s ’n  v .  H a r r i s ,  617 F.2d 388 (5th 
Cir.1980); N e b r a s k a  H e a l t h  C a r e  A s s ' n  v .  

D u n n i n g ,  778 F.2d 1291, 1296 (8 th Cir.
1985); Y a p a l a t e r  v .  B a t e s ,  494 F.Supp. 
1349, 1356-59 (S.D.N.Y.1980), a f f d ,  644 
F.2d 13! (2d Cir.1981), c e r t  d e n i e d ,  455 
U.S. 908, 102 S.CL 1255, 71 L.Ed.2d 447
(1982).

For several reasons we decline a t this 
time to resolve the i: ue of whether this 
provision of the Socia lecurity Act creates 
a right enforceable by Silver. There is no 
precedent in this circuit or in any other 
circuit on this question. Since the issue 
was mot presented to the district court, we 
are without the benefit of that court's con-
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sideration of the question. Finally, as dis­
cussed above, Medicaid recipients do have 
enforceable rights under § 1396a(a)(23), 
and an actual recipient has made a motion 
to intervene in this case. S e e  Section IV, 
i n f r a .  Therefore, on remand, the district 
court may not have to reach this issue. If 
the district court finds that the patient has 
a § 1983 cause of nction and permits the 
intervention, a  decision on the merits of the 
patient's statutory claim will moot the is­
sue of jurisdiction over the identical claim 
brought by the podiatrist. If intervention 
is not allowed, the district court must con­
sider this issue in the first instance.

In summary, because there is no express 
or implied cause of action unde,'
§ 1396a(a)(23), the judgment of the district 
court with respect to Silver’s federal statu­
tory claim must be vacated. We express 
no opinion on the question of whether Sil­
ver may maintain an action under § 1983. 
This issue is remanded to the district court, 
although that court, too, may find it unnec­
essary to resolve the question in light of 
the motion to intervene.4

B. C o n s t i t u t i o n a l  C l a i m s

[7] Having decided that Silver was enti­
tled to relief on his federal statutory claim, 
the district court did not address the feder­
al constitutional claims. Since we have de­
clined to determine whether or not Silver 
can bring an action to enforce the statute, 
his constitutional claims remain to be decid­
ed. Silver alleges that Alabama’s policy of 
denying reimbursement to podiatrists while 
reimbursing medical doctors for podiatric 
services violates the equal protection and 
the substantive due process guarantees of

4. After o ra l a rgum en t, th is  u rt requested  the 
parlie s to  subm it b rie fs  on  several ju r isd ic tio n a l 
Issues. In add ition  to  the issues discussed 
above, w e asked the p artie s  to  co n sid e r w hether, 
assum ing  a  M edicaid recipien t co u id  b rin g  an 
ac tion  u n d e r  § 1983 lo  red ress the v io la tions of 
th e  Social S ecurity  Act alleged in  th is  com pla in t.
Dr. S ilver w ould have standing to  b rin g  such  an  
ac tion  on  his pa tien t's  behalf. W e dec line to 
reach  th is  question  fo r  tw o reasons. F irst, such  
a cause o f action  w as not conside red  by Ihe 
d istric t co u rt—Dr. S ilver clearly  b ro u g h t sun  
"on his ow n beha lf a n d  on  beha lf o f all s im ila r­
ly situa ted  pod iatris ts  in  the Suite o f  A labam a.” 
Second, the standing  question  is a  d ifficu lt one

Of COUTM,the Fourteenth Amendment w  
such constitutional claims can b e ’renwdW 
in a § 1983 action. However, we concJtuU 
that Silver’s constitutional claims are as 
clearly without merit that it would be futiU 
to remand these claims for the district 
court to entertain them in the first rfo- 
stance. Thus the constitutional claims art
dismissed.

,<MJ-
"Social and economic legislation . ‘. . 'th a t 

does not employ suspect classifications' or 
impinge on fundamental rights must-be 
upheld against equal protection attack 
when the legislative means are rationally 
related to a legitimate governmental pw* 
pose." H o d e l  v .  I n d i a n a ,  452 U.S -814 
331, 101  S.Ct. 237G, 2387, 69 L.3d.2d'40 
(1981) (citations omitted). Similarly, in on 
der to satisfy substantive due process re­
quirements, the legislation must bo ration­
ally related to its purpose and must not b« 
arbitrary or discriminatory. U n i t e d  S t a t e * '  

v .  C o a s t a l  S t a t e s  C r u d e  G a t h e r i n g  C & ,  • 
643 F.2d 1125, 1127-28 (5th Cir. Unit A
1981), c e r t ,  d e n i e d ,  454 U.S. 835, 102  S,Ct. 
136, 70 L.Ed.2 d 114 (1981).5 Silver has not ' 
alleged that this policy involves any suspfit 
classification or fundamental righ t, Witi-.J!, 
out specifically stating its reason for this 
policy, Alabama has asserted that the deci­
sion not to reimburse podiatrists has a raitfr '• 
nal basis. "Where . . .  there are plaualbl* ; 
reasons for [the legislature’s] action,' ourjvJ 
inquiry is a t an end. It is, of course, ‘consti-i 
tutionally irrelevant whether this reasoning 
in fact underlay the legislative decision,^.'..,’ ’''' 
because [the Supreme Court] has never In* f  

sisted that a legislative body articulate its 
reasons for enacting a statute." U n i t e d

w hich w e need n o t resolve because aa'actual ;  
recipient has m ade n m otion  lo In tervcn fc iS ra  
Section IV. infra. S hould  Ihe d istric t court c « .  
rem and  deny  th e  m otion  to  intervene, then Hj*" 
m ay find it necessary  to  address w hether o r  n o t£3 
Dr. S ilver w ould have stand ing  to b ring * #  » ►  ,• 
lio n  on  beha lf o f  h is  patien t. ' f

S. In  Bonner v. City ot Prichard, 641 F.20O W  
( t l l h  Cir.1981) (en banc), th is  court a d o p j " *  
bind ing  precedent all o f  th e  dccisioni’C r iJ *  
fo rm er F ifth  C ircuit h anded  down 
close o f  business o n  S ep tem ber 30, 198 [ v *  
1209. "

i.e. e a d  y f f

IN RE LIVINGSTON 1 2 1 3
Cite u  B04 F.2d 1219 (I Kh Cir. 1986)

' S t a t e s  R a i l r o a d  R e t i r e m e n t  B o a r d  v .  

f r i t z ,  ‘M9 U-S. 166, 178-79, 101 S.Ct. 453, 
461,66 L.Ed.2d 368 (1980) (citation omitted). 

j n this case, there are several legitimate 
vatato interests to which this policy is ratio­

n a l ly  related. For example, this policy en- 
.courages pntients to visit one health care 
.provider for all of their examinations, diag­
noses and treatments, rather than visiting a 
podiatrist for foot problems and a medical 

' doctor for other problems. In addition, this 
-policy might cut down administrative 

fro sts—monitoring and reimbursing multiple 
ihealth care providers might require greater 
.resources than monitoring and reimbursing

• physicians alone. Thus, Silver's constitu- 
^tional claims are without merit and must be
• dismissed.

IV. MOTION TO INTERVENE 
j- [8] Before the district court's decision 
regarding the federal statutory issue be­
came final, a patic .t eligible for Medicaid 
assistance who was being treated by a po­
diatrist without reimbursement by 
Medicaid filed a motion to intervene in the 

.Instant case. The district court did not rule 
bn this motion. It was unnecessary for the 
district court to rule on this motion because 
it had already granted the relief under the 
Medicaid Act which the intervenor sought, 
in light of our disposition of this case, the 
motion is no longer moot We remand this 
case to the district court in order to give 
the patient an opportunity to move the 
district court to rule on his motion to inter­

v e n e .  If the district court does not allow 
Intervention, then it will be necessary for 
the district court to address whether or not 
the freedom of choice provision may be 
enforced by Dr. Silver, s u p r a  a t  1217 and it 
may be necessary for the district court to 
address whether or not Dr. Silver has stand­
ing f i  assert the right of his patients to en- 
forcr that statute. S u p r a  a t n. 4. The 
movant may appeal any denial of the motion 

( to intervene by filing a timely notice of ap- 
Peal, and Dr. Silver and/or Baggiano may 
appeal from any adverse disposition of their 
claim by filing a timely notice of appeal.
• If the district court permits the patient to 

^intervene, it shall rule on the merits of the

intervenor’s federal statutory claim. The 
losing party shall have the opportunity to 
appeal the district court’s order to us hy 
filing a timely notice of appeal.

V. CONCLUSION
Silver's claims based on state  law may 

not be considered in federal court in light 
of the Eleventh Amendment, and the judg­
ment of the district court with respect to 
the state claims is vacated, and the district 
court is instructed to remnnd those claims 
to the state court from which this action 
was removed. Silver’s federal constitution­
al claims must also be dismissed since they 
lack m erit Finally, the judgment of the 
district court with respect to federal statu­
tory claims asserted by Silver m ust be va­
cated for the reasons discussed above. 
However, the case is remanded to the dis­
trict court f t  onsideration of the patient's 
motion to vene and, if same is granted, 
for consideration of the merits of the inter­
venor’s federal statutory claim, or, if not 
granted, for consideration of Silver’s claim 
under 42 U.S.C. § 1983.

Accordingly, the judgment of the district 
court is VACATED and the case is RE­
MANDED with instructions.

In re A.G. LIVINGSTON, Debtor.

Philip A. GEDDES, Trustee for the 
Bankruptcy Estate o f A.G. 

Livingston, Plaintiff-Appellant, 
v.

A.G. LIVINGSTON and Stella Living­
ston, Defendants-Appcllees.

No. 85-7797.
United States Court of Appeals, 

Eleventh Circuit.

Nov. 25, 1986.

Trustee appealed from order of the 
United States District Court for the North-
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cousin is committed to the m ajority, or 
"benefit of the bargain” rule (Anderson 
v. T ri-S tate Home Improvement Co.. 208 
Wis. 455, 07 N.W.2d 853 (1955)), and 
even though the court regards these as 
essentially rescission actions, the court 
vill allow $200 to each. In any event, 

no great profits were expected or prom ­
ised until a f te r  the fifth  year and such 
are remote, contingent and speculative. 
See 13 A.L.R.Itrd 875 for an exhaustive 
annotation on the general subject of the 
m ajority and m inority rules.

[17] Defendant sought a t  the tria l 
to introduce a Federal Trade Commis­
sion consent decree entered in a civil 
proceeding whereby defendant agreed to 
cease and desist from certain claims, 
representations and advertising. This 
consent decree was entered into by de­
fendant a f te r  the occurrence of the 
fraudulent activities involved in the 
present s u i t  The court did not and 
does not row  allow the consent agree­
ment nor the accompanying order to go 
into evidence, analogizing the situation 
to one in which courts have consistently 
disallowed the introduction of Federal 
Trade Commission consent decrees in 
civil a n titru s t suits. Perhaps a better 
basis for its non admission however is 
that since the Federal Trade Commis­
sion order was entered a fte r the fraudu­
lent activities complained of in these 
lawsuits, the actions of the defendant in 
relation to each of the plaintiffs did not 
go towards showing bad faith in violat­
ing this decree, nor was any reference in 
the consent agreement mnde to the 
events involved in this case. Thus the 
findings of the court herein expressed in 
no way reflect o r are influenced by the 
findings of the Feuc.r; Trade Commis­
sion in said order. The court's findings 
are based entirely upon the evidence 
presented before the court.

[18] The following schedule repre­
sents the amount of damage allowed to 
p laintiffs in each case. Since p lain tiffs’ 
claims were unliquidated, p lain tiffs are 
entitled to interest only from date of en­
try  of judgm ent herein.

1. ADOLPH FISCH ER:
Payments on Contract $1,405.00
Supplies 340.71
Food 239.58
Car costs 300.00

TOTAL $2,285.29

2. GLEN CHRISTENSEN:
Payments on Contract $1,564.00
Supplies 93.94
Feed 61.o5
Car costs 179.00
Loss of bargain 200.00

TOTAL $2,098.59

3. JOHN SYMICZEK:
Payments on Contract $1,675.31 
Supplies 134.15
Food 195.52
Cages and other supplies 95.00 
Car costs 150.00

TOTAL $2,249,98

4. IDA MAE DAYTON:
Payments on Contract $2,659.60 

“ * Feed 175.62
Pens 53.40
V eterinarian 10 .00
Car expenses 150.00

TOTAL $3,048.62

5. JANICE BAUMAN:
Payments on Contract $1,037.00
Feed 100.00
Supplies 190.00
Car Expense 150.00
Loss of bargain 200.00

TOTAL $1,677.00

6 . BRUCE N. GRUPER:
Payments on Contract $2,175.00
Supplies 137.00
Feed 35.00
Loss of bargain 200.00

TOTAL $2,547.00

7. GENE R. BAUERS:
Payments on Contract $1,075.00
Feed and hay 139.10
Supples 75.17
Car expenses 74.30

TOTAL $1,303.57

STATE OF ALASKA v. O/S LYNN KENDALL 4 3 3
Cite ns 310 F .Supp. 433 (1070)

It is ordered that each plain tiff h r ,e 
judgment for the amount of money sot 
a fte r  his or her name and be released 
from any fu rth er liability to defendant.

It is fu rth er ordered th a t contempora­
neously with and a t the time of payment 
of the judgments, defendant may take 
possession of and title to, a t its own ex­
pense and a t and from the respective 
p lain tiffs’ homes or locations of the 
chinchilla, all animals, cages and sup­
plies on hand and in possession of each 
p laintiff. This opinion shall be in lieu 
of findings of fact as required by Rule 
52(a) of the Federal Rules of Civil Pro­
cedure. P la in tiffs may tax costs.

Let judgm ent be entered accordingly.

Tho STATE OF ALASKA, a sovereign 
state  of the United States, 

Plaintiff, 
v.

The O/S LYNN KENDALL, Official No. 
500100, her Engines, Tackle, Furniture, 
Equipment, Etc., and William A. Stan­
ley, Defendants,

and
United States of America, 

PlnlntlfMntervener.
Civ. No. A—18-69.

U.ilted States District Court,
D. Alaska.

Feb 19, 1970.

Proceeding on motion of plaintiff 
for an order requiring th a t counter­
claims arise out of same transaction a l­
leged in complaint and that recovery on 
counterclaims be limited to amount, if 
any, recovered by plaintiff. The Dis­
trict Court, Plummer, Chief Judge, held 
that fact that state of Alaska had 
brought a suit against one of its own 
citizens in federal court did not estab­
lish th a t state  had waived its sovereign

310 F.Supp — 38

immunity with respect to defendant's 
counterclaims, even though there may 
have been such a waiver with regard to 
a suit in sta te  court.

Motion granted.

1. Courts C=303(l)
A waiver of immunity from su it in 

a court of sta te  does not constitute n 
u iiv e r  of immunity of a  su it brought by 
sta rs in a  federal court. U.S.C.A.Const. 
Amcrd. 11.

2. Courts C=>303<1)
Fact that sta te  of iVlaska had 

brought a  suit against one of its own 
citizens in federal court did not estab­
lish that sta te  had waived its sovereign 
immunity with respect to defendant’s 
counterclaims, even though there may 
have been such a waiver w it.i regard to 
a suit in sta te  court. AS 09.05 250-09.- 
05.300. 09.06.050; Const.Alaska art. 2, § 
21; U.S.C.A.Const. Amend, 11.

3. States C=I99
Although a counterclaim may be as­

serted against a sovereign by way of 
setoff or recoupment to defeat o r dimin­
ish sovereign's recovery, no affirm ative 
relief may be given against sovereign in 
absence of consent. Fed.Rules Civ.Proc. 
rule 13(d), 28 U.S.C.A.

4. Courts <>=303(1)
State of Alaska cannot be sued 

without its consent being expressly 
granted by legislative authority, and 
since legislature has not expressiy or 
otherwise consented to su its against 
. tate in federal court, A ttorney General 
is without authority  to waive state 's 
Eleventh Amendment immunity. AS 
09.05.250-09.05.300, 09.06.050; Const. 
Alaska art. 2, § 21; U.S.C.A.Const. 
Amend. 11.

W. C. Arnold, Special Counsel, An- 
ch .age, Alaska, G. Kent Edwards, Atty. 
Gen., S tate of Alaska, Juneau, Alaska, 
Douglas B. Baily, U. S. Atty., Anchor­
age, vMaska, for plaintiff-intervener.
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Edgar Paul Boyko, of Boyko &  Wal­
ton, Anchorage, Alaska, fo r defendants.

OPINION

PLUMMER, Chief Judge.
Plaintiff, the S tate  of Alaska, on 

April 2b, 1969 commenced this action in 
the United States D istrict Court for the 
D istrict of Alaska. The complaint filed 
by p lain tiff seeks to recover ( 1 ) for sal­
vage services and (2 ) two claims for 
reim bursement for sums expended in 
abating a public nuisance resulting from 
m aritim e torts committed by defendants.

Defendants' answer asserts four sepa­
ra te  counterclaims seeking recovery 
from plain tiff for damages proximately 
resulting from p lain tiff's negligence for
( 1 ) damage to and loss of property, and 
m onetary loss in the sum of 5750,000.00,
(2 ) wrongful taking and destruction of 
property, and the loss of use thereof in 
the sum of $600,000.00, (3) unlawful 
taking and conversion of property in the 
sum of $750,000.00, and (4) exemplary 
damages from p lain tiff and its agents in 
the sum of $250,000.00.

P la in tiff  has moved for an order di­
recting th a t defendants’ recovery m ust 
arise out of the same transaction alleged 
in p lain tiff’s complaint and that the re­
covery m ust be limited to the amount, if  
any, recovered by plain tiff.

Defendants assert that p lain tiff 
waived its sovereign immunity by virtue 
of the provisions of Article 2, Section 
2 1 , of the Constitution of the State of 
Alaska; by the enactment of Alaska 
Statutes. Section. 09.05.250 through 09.- 
05.300, inclusive, as amended; and Sec­
tion 09.0J;.050; and by having com­
menced the above entitled action in this 
court against one of its own citizens.

The question presented is whether 
p lain tiff has waived its immunity as to 
the claims asserted in defendants’ coun­
terclaims.

I. THE STATE'S SOVEREIGN IM­
MUNITY.

The Constitution of the S tate of Alas­
ka grants to the Legislature the sole and

exclusive power to enact laws establish­
ing the term s and conditions upon which 
the S tate may be sued. Article II. Sec­
tion 2 1 , provides:

"Section 21. S u i t a  A g a i n s t  t h e

S t a t e .  The legislature shall establish 
procedures for suits against the 
State."
The Legislature of the S ta te  has exer­

cised this constitutional g ran t of power 
by enacting certain statu tes which pro­
vide in pertinent part that, w ith excep­
tions therein stated, a person or corpora­
tion having a contract, a quasi-contract, 
or tort claim against the S ta te  may 
bring an action against the S ta te  in the 
Superior Court of the State.

[1 ,2 ] A waiver of immunity from 
suit in a court of the State does not con­
s titu te  a waiver of immunity of a su it 
brought by the S tate in a federal court. 
Smith v. Reeves. 178 U.S. 436, 20 S.Ct. 
919. 44 L.Ed. 1140 (1900); Chandler v. 
Dix, 194 U.S. 590, 24 S.Ct. 766, 48 L.Ed. 
1129 (1904); Burrill v. Locomobile 
Company, 258 U.S. 34, 42 S.Ct. 256, 6 6  
L.Ed 450 (1922); S tate Highway Com­
mission of Wyoming v. Utah Const. Co., 
278 U.S. 194, 49 S.Ct. 104, 73 L.Ed. 262 
(1928); and Petty  v. Tennessee-Mis- 
souri Bridge Commission, 359 U.S. 275, 
79 S.Ct. 785, 3 L.Ed.2d 804 (1959).

II. TH E STATE’S ELEV EN TH  
AMENDMENT IMMUNITY.

The Eleventh Amendment to the Con­
stitution of the United States provides: 

"The Judicial power of the United 
States shall not be construed to extend 
to any suit in law or equity, com­
menced or prosecuted against one of 
the United States by Citizens of an­
other State, or by citizens or subjects 
of any foreign state."
Defendants, citing City of Newark v. 

United S tates, 254 F.2d 93 (3d Cir. 
1958); Gardner v. New Jersey, 329 U.S. 
565. 67 S.Ct. 467, 91 L.Ed. 504 (1947); 
Missouri v. Fiskc, 290 U.S. 18, 54 S.Ct.
18. 78 L.Ed. 145 (1933); Clark v. B ar­
nard, 108 U.S. 436, 2 S.Ct. 878, 27 L.Ed. 
780 (1882): and Gunter v. Atlantic

Cite ns 310 P.Hlip)). 433 <10.0)
Coastline, 200 U.S. 273, 26 S.Ct. 252, 50 
L.Ed. 477 (1905), assert that immunity 
from suit in federal court may be 
waived either by specific declaration or 
by act, such as filing a general appear­
ance, or by the State becoming nil actor, 
by being a plaintiff, or by intervening, 
in a su it brought in the federal courts.

The facts in the cases cited by defend­
an ts arc entirely different than in the 
present case. Some involve factual situ ­
ations where the State came into federal 
court asserting a claim to a fund or res, 
or where ancillary proceedings were in­
volved. In some, the statem ents relied 
on by defendants were mere dicta. 
None granted an affirm ative judgment 
fo r money damages on a counterclaim 
agninst a State. The statem ent appear­
ing in 254 F.2d, footnote 1, page 95. in 
City of Newark, s u p r a ,  to the effect that 
when the United States brings an action 
as plaintiff, it waives its sovereignty 
and assumes the sta tus of a private indi­
vidual for the purpose of counterclaim 
or defenses is plainly fa r too broad.

[3] Although a  counterclaim may be 
asserted against a sovereign by way of 
setoff or recoupment to defeat o r dimin­
ish the sovereign’s recovery, no affirm a­
tive relief may be given against the sov­
ereign in the absence of consent. Unit­
ed States v. U. S. Fidelity & Guaranty 
Co., 309 U.S. 506, 60 S.Ct. 653. 84 L.Ed. 
894 (1939); United States v. Finn, 239 
F.2d 679 (9th C ir.1950); In re Grecn- 
street, Inc.. 209 F.2d 660 (7th Cir. 
1954); Rule 13(d), Federal Rules of 
Civil Procedure.

Article 4, Section 15, of the Alaska 
Constitution, provides:

"The supreme court shall make and 
promulgate rules governing the ad- 
m inis'ration of all courts, i t  shall 
make and promulgate rules governing 

. practice and procedure in civil and 
criminal cases in all courts. These 
rules may be changed by the legisla­

ture by two-thirds vote of the mem­
bers elected to each house.”
Rule 13(d) of the Rules of Civil P ro­

cedure for the S tate of Alaska provides: 
"(d ) C o u n t e r c l a i m  a g a i n s t  t h e  

S t a t e .  These rules shall not be con­
strued to enlarge beyond the limits 
now fixed by law the right to assert 
counterclaims or to claim credits 
agninst the S tate or an officer or 
agency thereof."
The crucial question presented is one 

involving the spccinl position accorded 
States from immunity from su it by the 
explicit command of the Eleventh 
Amendment. If  the United States by 
virtue of the judicially created doctrine 
of sovereign immunity does not waive 
its immunity from counterclaims by 
commencing an action, then a fa r more 
compelling reason exists for reaching 
the same results under identical circum­
stances where the S tate’s immunity is 
derived from the Constitution of the 
United States.

[4] The State of Alaski cannot be 
sued without its consent being expressly 
granted by legislative authority. The 
Legislature has not expressly or other­
wise consented to suits against the State 
in federal court. Under the laws of the 
State, the Attorney General is without 
authority  to waive the S tate 's Eleventh 
Amendment immunity, See Ford Motor 
Co. v. Dept, of Treasury. 323 U.S. 459, 
65 S.Ct. 347, 89 L.Ed. 389 (1944); 
O'Connor v. Slaker, 22 F.2d 147 (8 th 
Cir. 1927); Deseret Water, Oil & Irrig a ­
tion Co. v. California, 202 F. 498 (9th 
Cir.1913): Dunnuck v. Kansas State
Highway Commission, 21 F.Supp. 882 
i D.Kan.1937); Title Guaranty & Surety 
Co. of Scranton, Pa. v. Guernsey. 205 F. 
91 (W .D.Wash.1913); Title Guaranty & 
Surety Co. of Scranton, ’ a. v. Guernsey. 
205 F. 94 (W.D.Wash.1913).

P lain tiff 's motion for order limiting 
recovery is granted.
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viewing the record of this case, this asser­
tion cannot be substantiated,

This claim is based on his counsel elicit­
ing on direct examination the fact that 
Charles had taken mescaline, acid and oth­
er drugs, and had watched stag movies. 
Additionally, counsel elicited from Charles 
the fact that he had been denied parole and 
escaped from prison. The appellant as­
serts that the cumulative effect of these 
disclosures allowed the prosecutor to argue 
that he was a man with a bad background.

The standard for effective assistance of 
counsel in this Circuit was enunciated in 
B e a s l e y  v .  U n i t e d  S t a t e s ,  -191 F.2d 687 (6 th 
Cir.1974). The court held that effective 
assistance of counsel required under the 
Sixth Amendment was that "reasonable 
likely to render . . .  effective assistance of 
counsel." 491 F.2d a t 696. In the instant 
case, as the district court noted, the elicita­
tion of this information is consistent with 
and not unreasonable trial strategy. Evi­
dence of such drug use by the-appellant 
and two companions who were key prosecu­
tion witnesses may well have been a foun­
dation for attacking the credibility of these 
two witnesses. Moreover, the appellant's 
extensive account of his activities was con­
sistent with a trial strategy of bolstering 
the appellant's credibility. Additionally, 
the record evinces that defense counsel per­
formed "a t least as well as a lawyer with 
ordinary training and skill in the criminal 
law . . .  and conscientiously protected his 
client’s interest.” B e a s l e y ,  491 F.2d at 
696. Based on these factors, the district 
court properly found that there was no 
denial of effective assistance of counsel.

Accordingly, we affirm the decision of 
the Honorable James P. Churchill denying 
the writ of habeas corpus.

GWINN AREA COMMUNITY 
SCHOOLS, et nl„

Plnin tiffs-Appellants,

v .

STATE OF MICHIGAN, et ul„ 
Defcndnnts-Appcllccs.

No. 83-1720.

United States Court of Appeals, 
Sixth Circuit.

Argued May 4, 1984.

Decided Aug. 10, 1984.

School district, a taxpayer of the 
school district and a student enrolled in one 
of the schools in the district brought action 
against stale and federal defendants alleg­
ing inter alia, that the state defendants 
were violating various constitutional provi­
sions by the manner in which they adminis­
tered suite aid laws in conjunction with 
federal impact aid and that the federal 
defendants breached their congressional!)' 
imposed obligations. The United States 
District Court for the Western District of 
Michigan, 574 F.Supp. 736. Douglas W. Hill­
man, J., granted summary judgment in fa­
vor of the state defendants and dismissed 
all claims against the federal defendants, 
and plaintiffs appealed. The Court of Ap­
peals. Lively. Chief Judge, held that: |1) 
school district, as a politieul subdivision of 
State, lacked standing to challenge stale 
action as violative of State Constitution: 
however, individual plaintiff taxpayer of 
school district and a student enrolled in one 
of the schools of the district, had standing 
to challenge suite aid formula as adminis­
tered by state superintendent of instruc­
tion. and (2) Michigan State School Aid Act, 
which provided for a reduction in suite 
funding to school districts which was re­
ceiving federal impact aid, did not deny 
equal protection to students in those dis­
tricts.

Affirmed in part and reversed in part 
and remanded.
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1 . Schools ©=I9<1>
Claims that federal defendants breach­

ed congrcssionally imposed obligations by 
allowing State to reduce its payments to 
school district for school years 1980-81 and
1981-82 by a percentage of federal impact 
aid which the district received was properly 
dismissed for failure to exhaust administra­
tive remedies.

;• 2 . Constitutional Law ©=12.3(1)
Federal Civil Procedure ©=103 

School district, as a political subdivi­
sion of State, lacked standing to challenge 

!f state action as violative of State Constitu­
tion; however, individual plaintiff taxpayer 
of school district and a student enrolled in 
one of the schools of the district, had stand­
ing lo challenge state aid formula as ad­
ministered by state  superintendent of in­
struction.

3. Constitutional Law ©=242,2(2)
Schools ©=10

Michigan State School Aid Act, which 
provided for reduction in state funding to 

i school districts which received federal 
impact aid, did not deny equal protection to 
students in those districts. U.S.C.A. Const. 
Amend. 14; M.C.LA. §§ 388.1601-388.- 
1772.

4. Constitutional Law ^>278.5(1)
Jr Schools ©=10

Michigan State School Aid Act. which 
i provided for a reduction in state funding to
t  school districts which received federal im­

pact aid. did not deny such districts, its 
taxpayers and students due process of the 
law, U.S.C.A. Const.Amend. 14; M.C.L.A. 
5§ 388.1601-388.1772; Educational Agen­
cies Financial Aid Act, § 5(d)(2)(A), as 

f r  amended, 20 U.S.C.A. § 240(d)(2)(A).

j 6 . Constitutional Law 0281 .3  
!,’ State has wide discretion in allocation
_  of tax burdens among its inhabitants and 
I due process considerations come into play 

only when state action is so arbitrary as to

‘ The H onorable W illiam  T im bers, f e m o r  C ircuit 
Judge, U.S. Court of Appeals fo r  the Second

rentier a taxation program confiscatory. 
U.S.C.A. Const.Amend. 14.

6 . Federal Courts <3=>2G5 
Removal of Cases ©=11

District court was barred by Eleventh 
Amendment from entertaining pendent 
claims against state defendants based on 
alleged violations of State Constitution: 
thus, such claims would be remanded to the 
state court from which they were removed 
hence the federal basis of jurisdiction no 
longer existed. U.S.C.A. Const.Amend. 11.

7. Federal Courts ©=265, 266
Eleventh Amendment preserves to the 

states one aspect of sovereign immunity by 
protec'ing them from suits in the courts of 
a different sovereign but a state may waive 
an immunity by consenting to suit against 
it in federal court, but such consent must 
be unequivocally expressed. U.S.C.A. 
Const.Amend. 11.

Thomas L. Butch (Lead Counsel), Peter 
W. Strom (argued), Butch. Quinn, Rosem- 
urgv, .lardis, Valkanoff, Escanaba, Mich., 
for plaintiffs-appellants.

John A. Smietanka, U.S. Atty., Grand 
Rapids, Mich., Edward R. Cohen (argued). 
Dept, of Justice. Civil Division, Robert S. 
Greenspan, Washington, D,C„ Frank J. 
Kelley, Atty. Gen. of Mich., Louis J. Caru­
so. Paul J. Zimmer (argued), Asst. A ttys. 
Gen., Lansing, Mich., for defendnnls-appel- 
lees.

Before LIVELY, Chief Judge, JONES. 
Circuit Judge, and TIMBERS. Senior Cir­
cuit Judge.’

LIVELY, Chief Judge.
The questions which the plaintiffs raised 

in this case are whether the Michigan State 
School Aid Act of 1979, Mich. Comp. Laws 
Ann. (MCLA> 388.1601—.1772 (Michigan 
Act) meets the requirements of 20 U.S.C. 
§§ 236-240 (1980) (Impact Aid Act) and 
whether the Michigan Act is unconstitu-

C ircuit, lilting  by designation.
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tionnl under both federal and Michigan law. 
The plaintiffs-appellants are a school dis­
trict, a taxpayer of the school district and a 
student enrolled in one of the schools of 
the district. The defendants-appellees are 
the State of Michigan, the State Board of 
Education of Michigan and the sta te  super­
intendent of instruction, and the United 
States Department of Education and its 
Secretary. The district court denied the 
plaintiffs1 motion for a  preliminary injunc­
tion as moot after granting summary judg­
ment in favor of the state defendants and 
dismissing all claims against the federal 
defendants,

I.

A.
Gwinn Area Community Schools (the dis­

trict) is a school district in sparsely inhabit­
ed Marquette County, Michigan. A large 
U.S. Air Force base is located within its 
boundaries and 637° of the students in the 
district schools are children of military and 
civilian personnel assigned to the base. 
The United Slates makes payments to the 
district under the Impact Aid Act to com­
pensate for the fact that the land occupied 
by the Air Force hase has been ren.'ved 
from local tax rolls and the district is re­
quired to furnish educational facilities and 
opportunities to dependents of persons as­
signed to the base. In addition the State of 
Michigan makes payments to the district 
under the Michigan Act. Since 1980 the 
state has reduced its payments to the dis­
trict each year by applying a formula which 
reduces state aid by a percentage of feder­
al impact aid which a district receives. 
This deduction is authorized by a provision 
of the Impuct Aid Act which was added by 
a 1974 amendment. Prior to 1974 the 
states were not permitted to make a deduc­
tion for federal impact aid. The 1974 
amendment provided in part:

[I]f a State has in effect a program of 
State aid for free public education for

I. S ince wc agree w ilh  d ie  d istric t co u rt that 
p lain tiffs failed lo exhaust available ad m in is tra ­
tive rem edies wc d o  nol reach th e  question  of 
w h eth er the M ichigan Act satisfies the require-

any fiscal year, which is designed to 
equalize expenditures for free public edu­
cation among the local educational agen- 

• cics of that State, payments under this 
subchapter for any fiscal year may be 
taken into consideration by such State in 
determining the relative—

(i) financial resources available to lo­
cal educational agencies in that State; 
and

(ii) financial need of such agencies 
for the provision of free public educa­
tion for children served by such agen­
cy, provided that a State may consider 
as local resources funds received under 
this subclmpter only in proportion to 
the share that local revenues eovered 
under a State equalization program arc 
of total local revenues.

Whenever a State educational agency or 
local educational agency will be adverse-^ 
ly affected by the operation of this sub­
section, such agency shall be afforded 
notice and an opportunity for a hearing 
prior to the reduction or termination of 
payments pursuant to this subsection. 

20 U.S.C. § 240(d)(2)(A) (1982).
In their complaint the plaintiffs charged 

that the Michigan Act does not provide an 
"equalized formula" as contemplated by 
§ 240(d||2)(A)1 and that the Michigan De­
partment of Education had no right to de­
duct federal impact aid in calculating state 
aid. The complaint also • larged the state 
defendants with failing to comply with the 
requirement of the Michigan Constitution 
that the state provide a  meaningful system 
of free public education, and with violating 
the equal protection and due process guar­
antees of the Constitution of the United 
States and the Michigan Constitution. In 
addition to an injunction the plaintiffs 
sought a declarator,- judgment that the 
state defendants were violating the various 
constitutional provisions by the manner in 
which they administer state aid laws in 
conjunction with federal impact aid and

n tcn ts o f d ie  Im pact Aid Acl fo r  deductions in 
sta te aid based on im pact aid  received and  do 
no t consider th e  language o f  the M ichigan Act.
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u a t the federal defendants have breached 
congressionally imposed obligations by al­
lowing the State of Michigan to deduct 
from the plaintiff district "the very bene­
faction that the federal impact aid statutes 
were intended to bestow . . . . "

This action was filed in a Michigan cir­
cuit court and removed to the federal dis­
trict court on petition of both the federal 
and state defendants. Thereafter the fed­
eral defendants filed a motion to dismiss 
and the state defendants filed a motion for 
summary judgment. The motion for sum­
mary judgment wus supported by the affi­
davit of a supervisor within the Michigan 
Department of Education and exhibits in­
cluding transcripts of proceedings before 
the Department concerning the deduction 
of federal impact aid funds from state 
equalization allocations.

B.
The district court filed an opinion with its 

judgment. See G w i n n  A r e a  C o m m u n i t y  

S c h o o l s  v .  S t a t e  o f  M i c h i g a n ,  574 F.Supp. 
736 (W.D.Mich.I983). The district court 
summarized the plaintiffs' position as being 
that the formula used by the state "unduly 
shifts a  tax burden to them." I d .  a t 741. 
In a footnote the court pointed out that the 
argument concerning the relationship be­
tween the Michigan Act and the Impact Aid 
Act was somewhat unclear. Nevertheless, 
the district court concluded that no judicial 
attack could be mounted on the state aid 
formula without first submitting the con­
troversy to the Secretary of Education 
through administrative procedures provid­
ed by federal regulations. I d .  n. 1. The 
court found that there had been no exhaus­
tion of administrative remedies with re­
spect to school years 1980-81, 1981-82 and
1982-83. and found that the plaintiffs were 
involved in administrative procedures for 
the school year 1983-84 a t the time of its 
decision. Insofar as it challenged the for­
mula for 1983-84 the complaint was dis­
missed without prejudice. All other claims 
were dismissed with prejudice.

The district court determined that the 
school district lacked standing to assert

claims against the State of Michigan for 
violation of the United States Constitution, 
hut that the individual plaintiffs did have 
standing to make such claims. Considering 
these claims of the individual plaintiffs, the 
court found that the Michigan Act does not 
create a "suspect classification” and that it 
places no burden on a "fundamental inter­
est." The court then concluded that the 
state aid formula survived a "rational rela­
tionship" analysis and did not violate equal 
protection. I d .  a t 748-54. The district 
court also found that the substantive due 
process claims of the individual plaintiffs 
lacked merit. The court found no confisca­
tion in the allowance of a deduction from 
slate aid for federal impact aid and noted 
that the Fourteenth Amendment does not 
require absolute equality in state schemes 
of taxation. The district court did not ad­
dress Lite plaintiffs' claims that action of 
the state defendants violated the Michigan 
Constitution.

U.
We have carefully considered each argu­

ment made by the plaintiffs-appellants, hut 
will not treat with ull of them in detail. 
The plaintiffs’ arguments were fully con­
sidered and answered in the district court's 
published opinion and we agree with the 
conclusions of the district court on most of 
the issues.

[1] The district court was clearly cor­
rect in dismissing the claims against the 
federal defendants for failure of the plain­
tiffs to exhaust administrative remedies. 
The Department of Education is given re­
sponsibility for administering federal im­
pact aid. That department's regulations 
provide specific standards by which the 
Secretary of Education is to determine each 
school year whether a state aid program 
meets the statutory requirement of a pro­
gram "designed to equalize expenditures 
for free public education among the local 
educational agencies of that State — " 
34 C.F.R. §5 222.60-222.(58. Further. 
5  222.69 provides for notice and an oppor­
tunity for hearing to any local educational 
agency adversely affected by a determine
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tion, and it provides specific procedural 
rules. While representatives of the plain­
tiff district took some of the procedural 
steps, it is clear that they did not exhaust 
administrative remedies with respect to 
school years 1960-81 and 1981-82, The 
district court treated the exhaustion issue 
fully in its opinion and we agree with its 
conclusions. Sec G w i n n  A r e n  C o m m u n i ­

t y  S c h o o l s ,  574 F.Supp. a t 7-13-18. One 
finding of fact with respect to exhaustion is 
clearly erroneous. The district court found 
that the plaintiffs had failed to exhaust 
their administrative remedies for the school 
year 1982-83. The record discloses, and 
the defendants concede, that administrative 
remedies related to that year are still in 
progress. Therefore, on remand the dis­
trict court will amend its judgment to dis­
miss claims against the federal defendants 
based on allocation of sta te  uid for the 
school year 1982-83 without prejudice.

I I I .

A.
[2] We agree with the district court's 

treatment of the standing question. The 
school district, as a political subdivision of 
the State of Michigan, was in no position to 
attack state action as violative of Ihe Unit­
ed States Constitution. In L a n s i n g  S c h o o l  

D i s t r i c t  S t a t e  B o a r d  o f  e d u c a t i o n ,  307 
Mich. 591, 118 N.W.2 d 866  (1962), a local 
school district charged the state board with 
equal protection violations of the federal 
and state constitutions in altering school 
district boundaries. The Michigan Su­
preme Court wrote. ' Plaintiff school dis­
trict is an agency of the State government 
and is not in a position to attack its par­
ent." I d .  at 690, 116 X.W.2d 860.

2. W e d iscuss th e  Eleventh .A m endm ent to  the 
U nited Elates C onstitu tion in Part IV of tins 
o p in ion . T he d istric t c o u rt lacked ju risd ic tio n  
over the c la im s against Ihe S tate o f  M ichigan 
a n d  the State Board nr E ducation  because of llte 
im m unity  fro m  suit in federal cou rts  (trained by 
the Eleventh Am endm ent. Irim linrsl Slate
School if- Hospital r. Hnhlerotao. —  U .S . ,
104 S.Ct. 000, 008. 70 I ..E d.2d 1-7 (10,84). The 
d istric t court d id  have ju rl'd iC llon  o v e r  the fed-

The individual plaintiffs, however, do 
have standing to challenge the state aid 
formula as administered by the defendant 
Phillip E. Runkel, state  superintendent of 
instruction.2 As the district court pointed 
out "municipal taxpayer standing" is dif­
ferent from "federal taxpayer standing." 
Both the district taxpayer and the district 
student arc in positions to suffer direct and 
tangible injuries from the deduction of fed­
eral impact aid from state aid payments.

B.
[3] The district court relied primarily on 

S a n  A n t o n i o  I n d e p e n d e n t  S c h o o l  D i s t r i c t  

p. R o d r i g u e : ,  -111 U.S. 1, 93 S.Ct. 1278, 36 
L.Ed.2d 16 (1973), in concluding that the 
Michigan Act does not violate the right to 
equal protection of the laws guaranteed by 
the Fourteenth Amendment We believe 
Judge Hillman correctly construed R o d r i ­

g u e :  and properly applied a test of rational 
relationship between the legislative classifi­
cation and a legitimate state interest 
G w i n n  A r e a  C o m m u n i t y  S c h o o l s ,  574 
F.Supp. at 748-54. On appeal the plaintiffs 
argue that the district court applied the 
wrong law in holding that the federal equal 
protection claims presented no genuine is­
sues of material fact. They argue that this 
ease is more like P l y l c r  r .  D o c ,  457 U.S. 
202, 102 S.Ct. 2382, 72 L.Ed.2d 786 (1982), 
than R o d r i g u e z .  In P l y l c r ,  the state aid 
program had the effect of totally denying 
children of illegal aliens a public school 
education. While affirming that education 
is not a fundamental right, the Court con­
sidered the enduring disabling effect on 
children which flowed from this denial and 
concluded it could "appropriately take into 
account its costs to the Nation ami to the 
innocent children who are its victims." I d .  

at 224. 102 S.Ct. at 2398. The Court found

vr.il c laim s against th e  d efendan t Runkel under 
llte holding of l i t  I',trie Yoiinp, 709 U.S. 123. 28 
S.Ct. 441, 52 L.Ed. 714 (1908). Since th e  appli­
cation o f  the E leventh  A m endm ent In these 
c la im s docs not re q u ire  a  resu lt d ifferent from  
that reached by th e  d istric t cou rt, vvc have de­
te rred  lu lle r d iscussion o f E leventh Am endment 
p rincip les to Part It*, w here application of those 
principles lo ihe sta le law claim s docs require a 
d iffe rent result.
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j . that the statute which so classified school 
■i, children could not be considered rational 
ijti because it furthered no substantial goal of 
f, the sta-a. I d .  This requirement was ro- 

peated in Justice Brennan's summary state- 
v ment of the P l y l c r  holding:
A If the State is to deny a discrete group 

of innocent children the free public edu- 
j p  cation that it offers to other children
.( . ’siding within its borders, that denial
t must he justified by a showing that it

• furthers some substantial state interest.
I d .  a t 230, 102 S.CL nt 2402.

1 Though the Court used "rational" test
language in its opinion the requirement of 
a substantial state  interest indicates that it 
subjected the Texas statute in P l y l c r  to a 

»t standard of scrutiny somewhat stricter 
■ than "rational relationship." The concur- 
. ring and dissenting Justices reatl the ma­
jority opinion in this way. See 457 U.S. at 

j?35 &  n. 3, 102 S.Ct. at 2404 &  n. 3 (Black- 
mun, J., concurring); i d .  a t 238-39 &  n, 3,

, 102 S.Ct. at 2406-07 &  n. 3 (Powell, J., 
concurring); i d .  a t 248, 102  S.Ct. a t 2411 
(Burger, C.J., dissenting). It appears to be 
accepted that the majority applied a middle- 
level "heightened" scrutiny in P l y l c r .  See 
T h e  S u p r e m e  C o u r t ,  I 9 S I  T e r m ,  96 Harv. 
LRcv. 62, 130-33 (1982). P l y l c r  does not 
fit neatly into previous structures of equal 
protection analysis. Nevertheless, w e#do 
not believe it controls the present case. 
The two cases are distinguishable primarily 
on the fact that in P l y l c r  the Texas statute 
permitted a class of children to be excluded 
totally from the public schools.

The plaintiffs in the present case charged 
in their complaint that the formula which 
permitted the state to deduct federal im­
pact aid would lead to the closing of all 
schools in the district. However, the mo­
tion for summary judgment and the affida­
vit of the state board supervisor contained 
exact figures with respect to the state  aid 
received by the district and the deductions 
for federal impact aid in each of the years 
>n suit. The affidavit established that the 
state deducted only a small percentage of 
the federal impact aid each year in calculat­
ing the state  aid payable to the district.

This affidavit disclosed that the deduction 
of a portion of federal impact aid from 
state aid payable to the district was but a 
minor ingredient of the deficit problem of 
the district. Nothing in the record sup­
p o r t  a contrary view. As the district 
court pointed out, the plaintiffs did not 
allege that bankruptcy would b e  averted by 
requiring the state to discontinue the prac­
tice of making the deduction, 574 F.Supp. 
a t 754. There was no genuine issue of 
material fact with respect to the unsu|>- 
ported claim that continuation of the 
state’s practice would ultimately result in 
an "absolute denial of educational opportu­
nities" to children of the district. The fed­
eral equal protection claim is controlled by 
R o d r i g u e z  rather than P l y l c r  and the dis­
trict court correctly ruled that the state 
defendants were entitled to judgment 
thereon as a  m atter of law. Rule 56(c), 
Fed.R.Civ.P.

C.
(41 The due process claim of the plain­

tiffs was not as clearly articulated as their 
equal protection claim. As we understand 
their position, the plaintiffs contend that 
the state arbitrarily denied the district, its 
taxpayers and students the benefits of 
compensation which Congress has allocated 
to the district to offset its loss of tax 
revenue and the cost of educating federal 
dependenLs. This argument overlooks the 
fact that Congress specifically provided for 
deductions of federal impact aid in comput­
ing state aid in § 2;-Jld)(2)(A). The plain­
tiffs rely on languag- from a single district 
court opinion to support their claim. See 
S h c p h c a r d  it G o d w i n ,  2.91 F.Supp. .869, 
S74 (E.D.Ya.1908). That case was decided 
before passage of the 1974 amendment lo 
the Impact Aid Act and held that a state 
formula which deducted impact aid in cal­
culating sta te  aid was unconstitutional as 
violative of the supremacy clause of the 
Constitution. The 1974 amendment de­
prives the S h c p h c a r d  decision of any force 
today.

(5) Thu district court correctly held that 
the state has wide discretion in the alloea-



846 711 F E D E R A L  R E P O R T E R , 2d S E R IE S

tion of tax burdens anions ' ts inhabitants 
and that due process considerations come 
into play only when state action is so arbi­
trary as to render a taxation program con­
fiscatory. G w i n n  A r e a  C o m m u n i t y  

S c h o o l s ,  57-1 F.Supp. a t 75-1—55.
Thus wc conclude, in agreement with the 

district court, that the plaintiffs failed to 
establish the existence of any genuine is­
sue of material fact with respect to their 
claims under the United States Constitu­
tion,

IV.
[61 The district court did not address 

the claims that the state defendants had 
violated the Michigan Constitution. Never­
theless, these claims were dismissed with 
prejudice along with the other claims. The 
basis o f the district court's dismissal is not 
clear. It appears most likely that the dis­
trict court treated these claims as pendent 
state claims, subject to dismissal a t the 
court's discretion after the federal claims 
had been found wanting, In this court the 
state defendants argue that the equal pro­
tection and due process clauses of the fed­
eral and Michigan constitutions are indis­
tinguishable. If a claim is insufficient un­
der these provisions of the United States 
Constitution the same result is required 
under the Michigan Constitution, they con­
tend. The district court made no such de­
termination, however.

A.
The Eleventh Amendment was not con­

sidered by the district court and has been 
referred to obliquely a t best in this court. 
That nmendment withholds from courts of 
the United States the power to entertain 
suits against a state by its own citizens as 
well as by citizens of other states. H u n s  r .  

L o u i s i a n a ,  131 U.S. 1, 10 S.Ct. 504, 33 
L.Ed. S42 (18901. The Supreme Court has 
recently written that "(a] federal court 
m ust examine each claim in a ease to see if 
the court’s jurisdiction over that claim is 
barred by the Eleventh Amendment." 
P e n n h u r s t  S t a t e  S c h o o l  X- H o s p i t a l  v .  

H u t d e r m a n ,  —  U .S . , 104 S.Ct. 900,

919, 79 L.Ed .2 d 67 (1984). P e n n h u r s t  

holds that a claim against Rtate officials for 
violating state law in carrying out their 
official responsibilites is a claim against the 
state  which comes under the ban of the 
Eleventh Amendment. In the present case 
the plaintiffs have charged the State of 
Michigan, the state department of educa­
tion and the slate superintendent of public 
instruction with violating the Michigan 
Constitution. Unless some feature of the 
case removes these cluims from its opera­
tion, the Eleventh Amendment appears on 
its face to prohibit a  federal court from 
considering them.

B.
[7] This case does have some unusual 

features. Not only did the stale defend­
ants not object to the district court's hear­
ing this case, they acted affirmatively -to 
bring this about by joining in the federal 
defendants' petition to remove the case 
from the state circuit court. The Eleventh 
Amendment preserves to f  e states one 
aspect of sovereign immunity by protecting 
them from suit in the courts of a different 
sovereign, A state may waive this immuni­
ty by consenting to suit against it in feder­
al court, but this consent must be “un­
equivocally expressed." I d .  104 S.Ct. at 
907; see also K e n n c c o t I  C o p p e r  C o r p .  r. 
S t a t e  T a j r C o m m i s s i o n ,  327 U.S. 573, 577,
6 6  S.Ct. 745, 747, 90 L.Ed. 862 (1946) 
(“clear declaration of a State’s consent to 
suit against itself in the federal court on 
fiscal claims is required."). In F o r d  M o t o r  

C o .  r .  D e p a r t m e n t  o f  T r e a s u r y  o f  I n d i ­

a n a ,  323 U.S. 459, 462, 65 S.Ct. 347, 3-19. S9 
L.Ed. 389 (1945), the Supreme Court held 
that where an action is brought against a 
state officer under a statute, if the action 
constitutes one against the state, the Elev­
enth Amendment precludes suit in a fedtr- 
al court unless immunity from suit is 
waived in the statute itself. In F o r d  M o ­

t o r  C o .  the Court also interpreted a section 
in the state statute authorizing an action 
"in any court of competent jurisdiction" as 
consent to be sued in state courts only. I d .  

at 465, 65 S.Cl. a l  351. The only consent
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language in the Michigan Act provides that 
the state board of education may be sued 
"in all the courts in this state." M.C.L.A. 
§ 388.1007. We find no clear indication in 
the Michigan Act that the state has con­
sented to suit in the federal courts and 
conclude that the actions of attorneys rep­
resenting the state defendants in this case 
in joining the removal petition cannot be 
treated as supplying a consent which the 
legislature withheld.

The claims in question are covered by the 
Eleventh Amendment. The fact that they 
are pendent to fedcrid claims over which 
the district court had original jurisdiction is 
not significant. The Supreme Court held in 
P e n n h u r s t  that the doctrine of pendent 
jurisdiction does not displace "the explicit 
limitation on fedcrul jurisdiction contained 
in the Eleventh Amendment." 104 S.Ct. at 
917. Thus, we must reverse that portion of 
the district court judgment which dismissed 
these claims with prejudice.

C.
, Having concluded that the federal court 
was barred by the Eleventh Amendment 
from entertaining the claims against the 
state defendants based on alleged viola­
tions of the state constitution, the court 
must determine the proper disposition of 
those claims. The choices arc dismissal 
w-’thout prejudice and remand to the state 
circuit court from which this ease was re­
moved. After due consideration we have 
determined that the proper course is to 
direct the district court to remand these 
claims to the state court. In doing so we 
adopt the procedure most often followed 
when only pendent slate claims remain in 
removed cases which originally had both 
federal and slate claims.

This court has approved remand by the 
district court of pendent state claims after 
the ole basis of federal jurisdiction has 
been eliminated by an amendment to the 
complaint. See In re R o m u l u s  C o m m u n i ­

t y  S c h o o l s .  729 F.2d 431 (6 th Cir, 1984). In 
a case where the only federal basis of 
jurisdiction was removed by summary 
judgment on the sole federal claim, the 
court in H o f b a u e r  e ,  i V o r t h w e s t e r n  X a -  

t i o n a l  R a n k  o f  R o c h e s t e r .  700 F.2d 1197,
Mirio-70

1201 (8 th Cir.1983), found remand of a pen­
dent state law claim to be the "prudent 
course." When the district court has failed 
to address the question of how to dispose 
of a  pendent state claim which has lost its 
supporting federal base the court of ap­
peals may exercise its discretion in favor of 
remand. B r o u g h  v .  U n i t e d  S t e e l w o r k e r s  

o f  A m e r i c a ,  437 F.2d 748, 750 (1st Cir. 
19". I).

Remand to tne state court is an equitable 
treatment of the claims in this case. The 
plaintiffs originally chose a state forum for 
all their cluims. There is no prejudice to 
the state defendants in having these cases 
considered by a state court In fact, at 
oral argument counsel for the state defend­
ants observed that P e n n h u r s t  may require 
remand of the state constitutional claims to 
the state courts.

The judgment of the district court is 
affirmed in part and reversed in part and 
the case is remanded to the district court. 
The claims against the federal defendants 
hnsed on allocation of state  aid for the 
school year 1982-83 are to be dismissed 
without prejudice. The claims against the 
state defendants for alleged violations of 
the Michigan Constitution are lo be re­
manded to the state  circuit court from 
which this case was removed.

No costs are allowed on appeal.
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to r child or spousal support in the SSI 
statute precludes a  state from creating an 
exclusion in Medicaid. In G r u n f e d e r  v .  

H e c k l e r ,  748 F,2d 503 (9th Cir.1984), the 
Secretary argued that only those items spe­
cifically listed as income exclusions in 42 
U.S.C. § 1382a(b) may be disregarded when 
determining SSI eligibility. We disagreed 
and concluded that the list o f income exclu­
sions enumerated in section 1382a(b) was 
not exclusive. Accordingly, we held that 
German reparations paid to survivors of 
the Holocaust were not countable as avail­
able income despite the absence of an ex­
press exclusion in section 1382a(b). G r u n ­

f e d e r ,  748 F.2d at 508. Thus, an income 
exclusion may exist in SSI and, congruous­
ly, Medicaid even though Congress has not 
explicitly provided for an exclusion in ei­
ther the SSI or Medicaid statutes.

We also conclude that our holding in 
W h a l e y  v .  S c h w e i k e r ,  663 F.2d 871 (9th 
Cir.1981), requires the reversal o f the Sec­
retary’s decision. In W h a l e y  we held th a t 
pension benefits paid to a  disabled veteran 
for the support of his minor children under 
the Veterans' Act should not be deemed- 
available to the veteran for the purpose of 
determining his SSI eligibility. W h a l e y ,  

663 F.2d a t  874. The Secretary argued 
that the dependents’ portion of the veter­
an’s pension should be included as available 
income because the veteran received the 
dependent’s share in one unapportioned 
check, which he was free to spend as he 
pleased. We rejected the Secretary's claim 
that the mode of payment conclusively de­
termined the availability of income. I d .  

Instead, we noted that "the Veterans’ Act 
children’s benefits of $51.11 were clearly 
intended by Congress to be used for the 
children" and we held that the income ear­
marked for the dependents could not be 
used to reduce the veteran’s entitlement to 
cash assistance. I d .  Similarly, income 
that a  Medicaid recipient uses to pay court- 
ordered child support or alimony cannot be

4. In  Whaley ih e  Secretary  con ten d ed  th a t the 
dependen ts’ sh a re  o f  W haley’s  check  sh o u ld  be 
considered  available to  W haley because  he 
co u ld  n o t be com pelled  lo  sp en d  th e  incom e on  
b eh a lf  o f  h is ch ild ren . 663 F .2d  a t 873. Unlike 
th e  situ a tio n  in  Whaley, a  c o u rt h a s  several

used to reduce the recipient’s Medicaid ben­
efits .4

Finally, we observe that the SSI statute 
and its regulations, which the Secretary 
relies on a t length, undermine rather than 
support the Secretary’s position. A person 
who receives alimony or child support may 
in many cases also receive cash assistance 
under SSI o r AFDC. When such a  person 
applies for cash assistance, federal law re­
quires that child support and alimony be 
treated as the unearned income of the r e ­

c i p i e n t  of the support paym ent S e e  42 
U.S.C. § 1328a(a)(2)(E); 20 C.F.R. § 416.- 
1 1 2 1 (b). Curiously, the Secretary asserts 
that the income should be treated as also 
available to the payor. Thus, the Secretary 
seeks to count the income twice. Clearly, 
the income is available to only one person, 
either the payor or the payee. Congress 
has determined that the income should be 
attributed to the payee. The Secretary has 
not advised us why we should ignore rele­
vant federal law and we refuse to do so.

C. A t t o r n e y s  F e e s  

[3] Intervenors seek attorneys fees un­
der the Equal Access to Justice Act 
(EAJA), 28 U.S.C. § 2412. The EAJA pro­
vides for awards of fees and expenses to 
parties prevailing against the United 
States, unless the government’s position 
was substantially justified. "The standard 
to be applied in determining whether the 
government’s position was substantially 
justified is one of ‘reasonableness.’ " 
R a w l i n g s  v .  H e c k l e r ,  725 F.2d 1192, 1196 
(9th Cir.1984). An adverse decision on the 
merits does not bar a  finding of reasonable­
ness. W o l v e r t o n  v .  H e c k l e r ,  726 F.2 d 580,
583 (9th Cir.1984).

This case presented novel and difficult 
issues. Many of the issues in this case 
were decided on the basis o f our holding in 
W a s h i n g t o n  v .  B o w e n ,  However, the Sec­
retary did not have access to our decision 
in W a s h i n g t o n  v .  B o w e n  until after he had

san c tio n s  It m ay im pose if a p e rso n  d efau lts  on 
support paym ents. See Cal.Civ.Code §§ 4701, 
4702, 4801.6, 4801.7; see also Cal.Code o f  Civ.
P ro . §§ 1209, 1218. Thus, a n  even stronger 
a rg u m e n t can  be m ade  tha t incom e ea rm arked  
fo r  su p p o rt paym en ts Is tru ly  unavailab le .
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already submitted his brief in this case. 
Accordingly, although we hold that the Sec­
retary’s decision must be reversed, we con­
clude that the Secretary’s position was sub- 

-atantially justified. C f .  Z a r r  v .  B a r l o w ,  

800 F.2d 1484, 1493 (9th Cir.1986) (Attor­
neys fees inappropriate under EAJA even 
though BIA regulation concerning eligibili­
ty  for Indian higher education grant ex­
ceeded authority conferred by Congress). 
The intervenor's request for fees is, there­
fore, denied. 

t ‘ REVERSED.
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Injured seaman brought claim for dam­
ages for negligence under Jones Act and 
for unseaworthiness of vessel, as well as 
for payment of maintenance and cure. On 
Alaska's motion for summary judgment, 
the United States District Court for the 
Western District of Washington, Donald S. 
Voorhees, J., 621 F.Supp. 722, granted mo­
tion. Seaman appealed. The Court of Ap­
peals, Eugene A. Wright, Circuit Judge, 
held that Eleventh Amendment barred sea­
man's common law and Jones Act claims 
•gainst State of Alaska.

Affirmed.

1. Federal Courts <£=265
Eleventh Amendment bar against citi­

zens of State bringing suits against State 
applies in admiralty cases. U.S.C.A. Const. 
Amend. 11.

2. Federal Courts 3=266, 267
State may waive Eleventh Amendment 

immunity and consent to be sued in federal 
court. U.S.C.A. ConstAmend. 11.

3. Federal Courts <£=266, 267
State waiving Eleventh Amendment 

immunity must give unequivocal indication 
that it consents to be sued in federal court; 
such an indication may be found where 
State expressly consents, state statute or 
Constitution so provides, or Congress clear­
ly intended to condition State's partic­
ipation in program or activity on State’s 
waiver of immunity. U.S.C.A. Const 
Amend. 11.

4. Federal Courts e=265
Even in the absence of waiver o r con­

sent, a State may be sued in federal court 
when Congress abrogates State’s sovereign 
immunity pursuant to its powers under the 
Fourteenth Amendment U.S.C.A. Const 
Amends. 11, 14.

5. Federal Courts 0=265. 266. 267
Eleventh Amendment barred seaman's 

common law and Jones Act claims against 
State of Alaska; Alaska did not expressly 
waive its Eleventh Amendment immunity, 
and Alaska Tort Claims Act contained a 
consent to be sued only in state court. 
U.S.C.A. ConstAmend, 1 1 ; AS 23.30.005 et 
seq.; Jones Act, 46 U.S.C.A. § 68 8 .

Howard P. Pruzan, Seattle, Wash., for 
plaintiff-appellant

James P. Moynihan and John H. Brad­
bury, Seattle, Wash., for defendants-appel- 
lees.

Appeal from the United States District 
Court for the W estern District of Washing­
ton.
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Before WRIGHT, CANBY and 
WIGGINS, Circuit Judges.

EUGENE A. WRIGHT, Circuit Judge:
Collins presents us with two interesting 

questions. The first is whether the Elev­
enth Amendment bars a  seaman's suit 
against a state employer in federal court 
The second is whether a  seamen's union 
can trade its members’ traditional maritime 
remedies for remedies under a workers’ 
compensation system. Because of our an­
swer to the first question, we do not an­
swer the second.
BACKGROUND 

In December 1983, Collins was injured 
working as a seaman aboard the Columbia, 
an ocean-going ferry owned and operated 
by the State of Alaska and its Division of 
Marine Highway Systems (collectively 
"Alaska"). The Columbia formed part of 
Alaska's ferry fleet operated between Alas­
ka and Washington, passing through both 
interstate and international waters.

Collins was a member of the Inlandboat- 
men’8 Union of the Pacific, Alaska Region. 
When Collins was injured, there was a com­
prehensive collective bargaining agreement 
between the union and Alaska. The agree­
ment included a  provision purporting to

1. 46 U.S.C. § 688 (1982), w hich prov ides in re le ­
van t p a r t

Any seam an  w ho shall su ffer personal in ju ­
ry  in  th e  course o f  h is  em ploym en t m ay, a t 
h is election, m ain tain  a n  ac tio n  fo r dam ages 
a t law . . . .  and in such action a ll statutes of 
the United Stales modifying or extending the 
com,non-law right or remedy in casts of per­
sonaI injury to railway employees shall ap­
p ly . . .  Ju risd ic tio n  in  such  ac tio n s  shall be 
u n d e r  th e  c o u rt o f  th e  d istric t in  w hich  th e  
defendan t em ployer resides o r  in  w hich his 
p rincipal office is located.
The reference  to  "sta tu tes o f  the U nited S lates 

m odifying o r  ex tending  th e  . . .  righ t[s) . . .  [of] 
railw ay  em ployees" incorpora tes th e  F ederal 
Em ployer’s L iability Act (FELA), 45 U.S.C.
§§ 51-60 (1982), w h ich  provides in  re levan t 
part:

Every com m on  c a rr ie r  hv ra ilro ad  w hile 
engaging in  com m erce be vcen a n y  o f  the 
several S ta le s . . .  shall be  li >!e in  dam ages to  
an y  p erso n  su ffering  In ju r  w h ile  he Is e m ­
ployed by su ch  ca rr ie r  In s  h co m m erce  . . .  
fo r  such in ju ry  o r  d ea th  resu lting  in  w hole o r  
In p art f ro m  the negligence o f a n y  o f the . . .  
em ployees o f  such ca rr ie r, o r  by reason o f  
any  defect o r  Insufficiency, d u e  to  its ncgli-

waive all o f  the union members’ rights as 
seamen in exchange for benefits under the 
Alaska Workers' Compensation Act, Alas­
ka Stat. Ch. 23.30. The applicable section 
of the CBA provided:

”[i]n lieu of wages, maintenance and 
cure, remedies for unseaworthiness and 
other seamen’s remedies including Jones 
Act remedies, employees shall be entitled 
to Alaska Worker’s [sic] Compensation 
benefits."
After his injury, Collins applied for and 

received almost $20 ,000  of workers' com­
pensation benefits. He then sued Alaska 
for negligence under the Jones Act, 1 and 
for the seaman's common-law remedies of 
maintenance and cure and unseaworth- 
iness. Alaska contended that CollinB had 
waived these remedies through his union 
contract
PROCEDURAL POSTURE 

The district court granted Alaska’s mo­
tion for summary judgment, holding that 
national labor policy allowed seamen's un­
ions to determine when it was in their 
members’ best interests to waive statutory 
and common-law rights in return for con­
tractual rights. 621 F.Supp. 722. The dis­
trict court did not reach the Eleventh 
Amendment issue,*

gence, in a n y  o f  its . . .  eng ines, appliances, 
m ach inery , . . .  boats, w harves, o r  o ther 
equ ipm ent.

U nder th is  ch a p te r a n  ac tio n  m ay be 
b ro u g h t in  a  d istric t c o u r t o f  th e  U nited 
S ta te s . . . .  T h e  ju r isd ic tio n  o f  th e  co u rts  of 
th e  United S ta te s u n d e r  th is  c h a p te r  shall be 
co n c u rren t w ith  tha t o f  th e  c o u rts  o f  Ihe sev­
era l States.

Id. a t  §5 55, 56.

2 . B ecause o f  o u r  d isposition  o f  th e  Eleventh 
A m endm ent issue , w c d o  n o t reac h  th e  issue 
w h eth er a u n io n  m ay w aive s ta tu to ry  a n d  com- 
m on-law  rights. W c no te , how ever, th a t a  re- 
cen t decision  o f  th is  cou rt, Gardiner v. Sea Land 
Service. Inc., 786 F .2d 943 (9 th  C ir.), cert, de­
nied, —  U .S. , 107 S.Ct. 3 3 1 ,9 3  L E d .2 d  303
(1986), w ould su p p o rt th e  d is tr ic t c o u r t 's  ru ling  
as to  th e  w aiver o f  com m on-law  r ig h ts . Gard­
iner w as decided a fte r th e  d is tric t c o u r t 's  ruling 
in  o u r  case.

W e n o te  a lso  th a t a se r io u s  q u estio n  rem ains 
w h e th e r  th e  Gardiner an a ly sis  m ay be ex tended 
to  th e  co n trac tu a l w aiver o f  J c n e s  A ct rights.
See S ec tio n  5  o f  th e  FELA, 45 U.S.C. § 55 (1982)
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Collins appealed. A fter oral argument, 
wo submitted the case for decision but la­
ter withdrew submission to allow supple­
mental briefing of the effect of W e l c h  v .  

S t a t e  D e p ’t  o f  H i g h w a y s  a n d  P u b l i c  

T r a n s p . ,  780 F.2d 1268 (5th Cir.) (en banc),
c e r t ,  g r a n t e d ,  —  U .S . , 107 S.CL 58,
93 L.Ed.2d 18 (1986), and withheld submis­
sion pending decision by the Supreme 
Court in W e l c h .  Pursuant to W e l c h  v .  

S l a t e  D e p ' t  o f  H i g h w a y s  a n d  P u b l i c

T r a n s p . ,  —  U .S . , 107 S.CL 2941, 97
L.Ed.2d 389 (1987), this case is resubmit­
ted.
STANDARD OF REVIEW 

We review summnry judgments d e  n o v o .  

L o j c k  v .  T h o m a s ,  716 F.2d 675, 677 (9th 
Cir.1983). We need decide only whether 
any genuine issues o f material fact remain 
and whether the substantive law was ap­
plied correctly. A m a r o  v .  C o n t i n e n t a l  

C a n  C o . ,  724 F.2d 747, 749 (9th Cir.1984). 
We may affirm on any basis in the record. 
S m i t h  v .  B l o c k ,  784 F.2d 993, 996 n. 4 (9th 
Cir.1986).
ANALYSIS

[1] As a threshold matter, we must de­
cide whether the Eleventh Amendment3 
bars Collins’ claims. S e c  E d e l m a n  v .  J o r ­

d a n ,  415 U.S. 651, 678, 94 S.CL 1347, 1363, 
89 L.Ed.2d 662 (1974) ("defense . . .  par­
takes of the nature of a jurisdictional bar”). 
The Eleventh Amendment "bars suits 
against a State by citizens of that same
State." P a p a s a n  v .  A l l a i n ,  —  U .S . ,
106 S.CL 2932, 2939, 92 L.Ed.2d 209 (1986); 
s e e  a l s o  A t a s c a d e r o  S t a t e  H o s p i t a l  p. 
S c a n l o n ,  473 U.S. 234, 238,105 S.CL 3142, 
3145, 37 L.Ed.2d 171 (1985); E d e l m a n ,  415 
U.S. at 663, 94 S.Ct. a t 1355; H a n s  v .  

L o u i s i a n a ,  134 U.S. 1, 10 S.CL 504, 33 
LEd, 842 (1890); S h a w  v .  C a l i f o r n i a  D e p t  

o f  A l c o h o l i c  B e v e r a g e s ,  788 F.2d 600, 603 
(9th Cir.1986), “This bar exists whether

("any co n trac t . . .  th e  p u rp o se  o r  in ten t o f  
which shall be  to en ab le  an y  co m m o n  ca rr ie r  to 
except Itself from  a n y  liab ility  c rea ted  by th is 
chapter, sha ll to  th a t ex ten t be void”); United 
States Bulk Carriers, Inc. v. Arguelles, 400 U.S. 
351, 357, 91 S.Ct. 409, 412. 27 L E d .2 d  456 
(1971) "Since the h is to ry  o f [the la b o r laws) is 
*0ent on  th e  ab ro g atio n  o f  ex isting  sta tu to ry  
rem edies o f seam en in  th e  m aritim e  field, we 
coustrue it to  p rovide o n ly  an  o p tio n a l rem edy 
•o them."

the relief sought is legal or equitable." 
P a p a s a n ,  106 S.Ct. a t 2939 (citing P e n n ­

h u r s t  S t a t e  S c h o o l  &  H o s p i t a l  v .  H a i d e r -  

m a t t ,  465 U.S. 89. 100-01, 104 S.CL 900, 
907-08, 79 L Ed.2d 67 (1984) (P e n n h u r s t  

//)); a c c o r d  S h a w ,  788 F.2d a t 603, The 
bar applies also to admiralty cases. W e l c h ,

—  U.S. a t  , 107 S.CL at 2945.

The amendment maintains a  crucial bal­
ance of power between state and federal 
interests that is central to our system of 
federalism. S e c ,  e . g . ,  A t a s a c a d c r o ,  473 
U.S. a t  242-43,105 S.CL a t 3147-18; P e n n ­

h u r s t  I I ,  465 U.S. a t 99, 104 S.CL a t 907; 
G r a n a d o s  v .  R e i v i t : ,  776 F.2d 180, 182 (7th 
Cir. 1985).

(2 ) The Supreme Court has recognized 
exceptions to Eleventh Amendment immu­
nity. W e l c h ,  —  U.S. ----- , 107 S.CL at
2945. A state may waive the immunity and 
consent to be sued in federal courL W e l c h ,

—  U.S. a t  , 107 S.CL a t 2945; A t a s ­

c a d e r o ,  473 U.S. at 238, 105 S.Ct. a t 3145; 
C l a r k  v .  B a r n a r d ,  108 U.S. 436, 437, 2
S.Ct. 878, 878, 27 L.Ed. 780 (1883). S e e  

a l s o  C h a r l e y ' s  T a x i  R a d i o  D i s p a t c h  v .  

S I D A  o f  H a w a i i ,  I n c . ,  810 F.2d 869, 873 
(9th Cir.1957); M i n o t t i  v .  L e n s i n k ,  798 
F.2d 607, 609 (2d Cir.1986), c e r t ,  d e n i e d ,

—  U .S . , 107 S.CL 2484, 96 L.Ed,2d
376 (1987); D o e  b y  G o n z a l e s  v .  M a h e r ,  793 
F.2d 1470,1494 (9th Cir.1986), c e r t  d e n i e d .

—  U .S . , 107 S.CL 1284, 94 L.Ed.2d
142 (1987).

[3] The state  must, however, give an 
"unequivocal indication” th a t it consents to 
be sued in a federal courL C h a r l e y ' s  T a x i  

R a d i o  D i s p a t c h ,  810 F.2d a t 873. Such an 
indication may be found where (1) the state 
expressly consents; (2 ) a  state  statute or 
constitution so provides; or (3) Congress

3. T h e  E leventh A m endm ent provides:
T he Jud icial p o w er o f  th e  U nited S ta te s shall 
n o t be co n stru ed  to ex tend  to  an y  su it In law 
o r  equity, co m m enced  o r  p rosecu ted  against 
one o f  th e  U n ited  S tates b y  C itizens o f  an o th ­
e r  S tate, o r  b y  Citizens o r  Subjects o f any 
F o reign  S tate .

U.S. Const, am e n d . XI.
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clearly intended to condition the sta te’s 
participation in a program or activity on 
the state’s waiver of immunity. I d .  a t 873.

[4] Even in the absence of a  waiver or 
consent, a state  may be sued in federal 
court when Congress abrogates a  state's 
sovereign immunity pursuant to its powers 
under section five of the Fourteenth
Amendment W e l e l i ,  —  U.S. a t  , 107
S.Ct. a t  2946; A t a s c a d e r o ,  473 U.S. a t  238, 
105 S.C t a t  3145; C h a r l e y ' s  T a x i  R a d i o  

D i s p a t c h ,  810 F.2d a t 873; M a h e r ,  793 
F.2d a t 1491 ’’[C]ongressional exercise of 
that power should be inferred only when 
such an intention is expressed ’in unmistak­
able language in the statute itself.' ’’ M a h ­

e r ,  793 F.2d a t 1493 (quoting A t a s c a d e r o ,  

473 U.S. a t 243, 105 S .C t a t  3148).
Here, Alaska did not expressly waive4 

its Eleventh Amendment immunity, but 
maintained that the amendment barred the 
action in federal court Collins argued 
that, under the express provisions of the 
Alaska Tort Claims Act,5 Alaska consented 
to be sued. But Alaska consented under 
the Alaska Tort Claims Act only to suit ’’th' 
superior co u rt” ”[F]or a  sta te  statu te or 
constitutional provision to constitute a 
waiver of Eleventh Amendment immunity, 
it m ust specify the State’s intention to sub­
ject itself to suit in f e d e r a l  c o u r t "  A t a s ­

c a d e r o ,  473 U.S. a t  241, 105 S.C t a t  3147 
(quoted in M a h e r ,  793 F.2d a t 1493); s e e

a l s o  W e l c h ,  —  U.S. a t  , 107 S .C t at
2945.

The more troublesome question is wheth­
er Congress has abrogated, or compelled a 
constructive waiver of, Alaska's immunity,

4. Collins argues th a t Alaska is  co lla te ra lly  es­
topped fro m  raising  a n  E leventh  A m endm ent 
im m u n ity  defense by its unsuccessfu l litigation  
In Cole v. Alaska, 621 E S u p p . 3 (D. A laska 
1984). C ollins d id  n o t raise th is  estoppel a rg u ­
m ent below  an d  m ay not ra ise  it now. Even 
w ere w e to  reach  th e  m erits  o f  th is  a rgum en t, 
co llate ra l estoppel Is ap p ro p ria te  on ly  If n o  spe­
cial c ircum stan ce  w a rra n ts  a n  exception  to  Its 
applicaU on. Montana v. United States, 440 U.S.
147, 155, 99 S.Ct. 970, 974, 59 L E d .2d  210 
(1979). O ne recognized exception  co n c erns  "un- 
m ixed q u estio ns o f  law " a r is in g  In  successive 
ac tions involving substantia lly  u n re la ted  cla im s. 
Montana, 440 U.S. a t  163, 99 S.C t. a t  978. 

U nrenectcd  invocation  o f co lla te ra l estoppel 
aga inst p a r tie s  w ith  a n  ongo in g  in le re s t in

I t  is beyond peradventure that, whatever 
power the Eleventh Amendment withdrew 
from the federal courts, Congress has the 
nuthority under section five of the Four­
teenth Amendment to restore it. S e e ,  e . g . ,  

W e l c h ,  —  U.S. a t  , 107 S.Ct. a t  2946.

Congress may also have the power to 
condition the states’ enjoyment of Con­
gress's spending power largess on waiver 
of the states' sovereign immunity in feder­
al courts. S e e  A t a s c a d e r o ,  473 U.S. at 
246-47, 105 S.Ct, a t  3149-50 (discussing 
constructive waiver of immunity through 
receipt of federal funds without stating a 
clear holding as to its validity); s e e  a l s o  

M a h e r ,  793 F.2d a t 1494 (iterating a  three- 
part test for resolving immunity questions; 
the third part testing for constructive waiv­
er by acceptance of federal benefit').

[5] Neither the Fourteenth Amendment 
nor the Spending Clause is implicated here. 
Indeed, Congress had no hand in fashion­
ing the common-law seamen’s remedies in­
voked by Collins. Absent state  waiver, 
which we have not found, his common-law 
claims against Alaska are barred in federal 
court.

Originally, Collins’ Jones Act claims 
presented a  more difficult issue. Congress 
enacted the Jones Act, and the FELA, to 
which the Jones Act refers, under its Com­
merce Clause powers. Because this case 
does not present the question, we need not 
decide whether Congress has authority un­
der the Commerce Clause to effect a 
straightforward abrogation of a  state's 
Eleventh Amendment immunity. C f .  A t a s -

constitu tlonal issues cou ld  freeze d octrine on 
areas o f  Ihe law  w h ere  responsiveness to  
changing p a tte rn s o f  co n d u ct o r  social m ores 
is  critical.
Id.; see also United States Mendoia. 464 

U.S. 154, 162-64. 104 S.Ct. 568, 573-74, 78 
L E d .2 d  379 (1984) (d isapprov ing  th e  use o f  
co lla te ra l estoppel aga inst th e  federal govern­
m ent).

5. T he Act reads, in part:
Actionable claims against the stale. A petzon 
o r  co rp o ra tio n  having a  . . .  to r t c la im  against 
th e  suite m ay  b rin g  an  ac tio n  ag a in st the state 
in  sup erio r court.

A laska Slat. § 09.50.250.
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Before CANBY, REINHARDT and 
NOONAN, Circuit Judges.

B A U A K T  V. M E R R I L L ,
Ciletu

c a d e r o ,  473 U.S. a t  253, 105 S.Ct a t  3153 
(Brennan, J., dissenting) (abrogat'an may 
“perhaps [occur] pursuant to other con­
gressional powers" ihan the Civil War 
amendments). Rather, we are asked to 
decide whether Congress may accomplish 
the same end circuitously, that is, whether 
it may require a  state to waive construc­
tively its Eleventh Amendment immunity in 
order to enter a sphere of activity regulat­
ed by federal statute.
- The Supreme Court, however, has ad­
dressed in W e l c h  the issue whether by op- 
cratior o f  the Eleventh Amendment a state 
is immune from a  Jones Act suit in federal 
court by a state employee/seaman. It held 
that the Jones Act did not authorize suits 
by a state employee/seaman against a 
state in federal court. W e l c h ,  —  U.S. at
 , 107 S.Ct. a t 2947. I t  follows that
Collins, a  state employee/seaman, is also 
barred by the Eleventh Amendment from 
suing Alaska in federal district court for 
claims brought under the Jones Act.

.*' AFFIRMED.
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Egon L. BADART and P a tra  L. Badart, 
Plaintlffs-Appellees,

v.
MERRILL LYNCH, PIERCE, FENNER 

& SMITH, INC.; Steven Xerstein; and 
Jack Queen, Defendants-Appellants.

No. 85-61-14.

United States Court o f Appeals, 
Ninth Circuit

July 28, 1987.

Sandra L. Malek, I-os Angeles, Cal., for 
plain tiffs-appellees.
; Maren E. Nelson, Loa Angeles, Cal., for 
defendants-appellanta.

On Remand from the United States Su­
preme Court

PER CURIAM;
In our earlier decision in this case, we 

held that the district court properly refused 
to submit claims under sections 10(b), 15 
and 20(a) of the Securities Exchange Act of 
1934 to arbitration. B a d a r t  v .  M e r r i l l  

L y n c h ,  P i e r c e ,  F e n n e r  &  S m i t h ,  I n c . ,  797
F.2d 775 (9th Cir.1986). That was the only 
issue presented to us on appeal.

The Supreme Court has now granted cer­
tiorari, vacated our earlier decision, and 
remanded the case to us for reconsidera­
tion in light of S h c a r s o n / A m c r i c a n  E x ­

p r e s s ,  I n c .  v .  M c M a h o n ,  —  U .S . , 107
S.C t 320'., 96 L.Ed.2d 691 (1987). In that 
case, the Supreme Court held that claims 
under section 10(b) of the Securities Ex­
change Act must be sent to arbitration 
pursuant to the terms of an arbitration 
agreement

S i t e a r s o n / A m c r i c a n  E x p r e s s  clearly 
compels us to hold, contrary to our previ­
ous decision, that section 10(b) claims are 
arbitrable. As we stated in our previous 
decision, ”[t]he parties point to, and we can 
perceive, no reason why claims under sec­
tions 15 and 20(a) of the 1934 Act should be 
treated differently [from claims under sec­
tion 10(b)] for purposes of arbitrability.’’ 
B a d a r t ,  7 0 7  F.2d 777 (9th Cir.1986). Those 
claims therefore must now be treated as 
arbitrable.

The decision of the district court refusing 
to submit the Badarts' claims under section 
10(b), 15 and 20(a) of the Securities Ex­
change Act of 1934 is reversed, and the 
case is remanded to the district court.

REVERSED AND REMANDED.
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B ra ten ah l, 64 Ohio S t  2 d 98, 413 
N E 2d 1184 (1980).

In  read in g  th e  op in ion  o f  th e  Dis­
tr ic t  C o u rt in  th e  p re se n t litigation , 
we a r e  u n ab le  to  d e te rm in e  w h e th e r  
th a t  co u rt w as ap p ly in g  w h a t  i t  
th o u g h t w as th e  O hio law  o f  p reclu ­
sion. T h e  op in ion  c ite s  a  S ix th  C ir­
c u it op in ion  t h a t  p u rp o rted  to e n u n ­
c ia te  O hio law , Coogan v  C in cinna ti 
B ar A ssn., 431 F2d 1209 (1970), an d  
also  re lied  on  p reced en ts  from  o th e r  
F ed e ra l C ourts o f  A p p eals  ap p ly in g  
both federa l a n d  s ta te  law . O u r  ho ld­
ing  to d ay  m ak e s  c le a r  tb  „c O hio

s ta te  p reclusion law  is to be  ap p lied  
to  th is case. P ru dence  a lso d ic ta te s  
th a t  i t  is  th e  D istric t C ourt, in  th e  
f irs t instance, no t th is C ourt, t h a t  
shou ld  in te rp re t Ohio p reclusion  law  
a n d  app ly  it.

T he ju d g m e n t o f  th e  C o u rt o f  A p­
peals, accordingly, is vacated , a n d  
th e  case is rem an d ed  to th a t  c o u rt  so 
th a t  i t  m ay  in s tru c t th e  D is tric t 
C o u rt to conduct such  fu r th e r  p ro ­
ceedings a s  a re  req u ired  by, an d  a re  
co n sis ten t w ith, th is  opinion.

I t  is so ordered .

SEP,Mi ATE OPINION
[465 US 88]

J u s tic e  W h ite , w ith  w hom  T he 
C h ie f  J u s t i c e  an d  Ju s tic e  P o w e ll  
join, concurring .

In  U n ion  & P la n te r s ’ B ank  v 
M em phis. 189 U S 71, 75, 47 L Ed 
712, 23  S  C t 604 (1903), th is  C o u rt 
held  t h a t  a  federa l co u rt "can  accord 
[a s ta te  ju d g m en t] no  g re a te r  effi­
cacy” th a n  w ould th e  ju d g m e n t-ren ­
d e rin g  S ta te . T h a t  ho ld ing  h as  been 
ad h ered  to  on a t  least th re e  occa­
sions s in ce  th a t  tim e. O klahom a 
P ack in g  Co. v O k lahom a G as & E lec­
tr ic  Co. 309 U S 4, 7-8, 84 L Ed 537, 
60 S  C t 215 (1940); W rig h t v G eorgia 
R a ilroad  & B an k in g  Co. 216 US 420, 
429, 54 L  Ed 544, 30 S C t 242 (1910); 
C ity  o f C ovington v F irs t  N a tiona l 
B ank, 198 US 100, 107-109, 49 L Ed 
963, 25 S  C t 562 (1905). T h e  C ourt 
h a s  also  ind icated  th a t  th e  S ta te s  
a re  bound by a  s im ila r  ru le  u n d e r  
th e  F u ll F a ith  a n d  C re d it C lause. 
Public W o rk s v  C olum bia College, 17 
W all 521, 529, 21 L Ed 687 (1873). 
T h e  C o u rt is th u s  ju stified  in  th is  
case  to  ru le  th a t  p reclusion  m u st be 
d e te rm in ed  u n d e r s ta te  law , even i f

th e re  w ould be preclusion u n d e r  fed­
e ra l  s tan d ard s .

T h is  co nstruction  o f 28 USC 
§ 1738 (28 USCS § 1738] a n d  its  p re ­
decessors is u n fo rtu n a te . In  te rm s  o f  
th e  p u rpose  o f  th a t  section, w h ich  is 
to. re q u ire  federa l c o u rts  to  g ive ef­
fect to  s ta te -co u rt ju d g m en ts , th e re  
is  no  reaso n  to hold th a t  a  federa l 
c o u rt m ay  n o t give p reclusive  effect 
to a  s ta te  ju d g m e n t sim ply  because 
th e  ju d g m e n t would n o t b a r  re li t ig a ­
tio n  in  th e  s ta te  courts. I f  th e  fed­
e ra l  co u rts  hav e  developed ru le s  o f  
re s  ju d ic a ta  and  co lla te ra l estoppel 
t h a t  p re v en t re litig a tio n  in c ircu m ­
s ta n ce s  th a t  would n o t be p reclusive 
in  s ta te  courts , th e  federal co u rts  
sh o u ld  be free  to ap p ly  th em , the  
p a r tie s  th e n  being free  to re litig a te  
in th e  s ta te  courts. T he c o n tra ry  
co n stru ctio n  o f § 1738 is n e v e r th e ­
less one  of long stand ing , an d  C on­
gress h a s  n o t seen fit to d is tu rb  it, 
how ever justified  su ch  an  ac tio n  
m igh t have been.

A ccordingly, I join th e  opinion of 
th e  C ourt.
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[465 U S  89]
PE N N H U R ST  STA TE SCHOOL & H O SPITAL e t al., P e titio n ers

v

T ERRI LEE HA LD ERM AN e t al.

465 US 89, 79 L Ed 2d 67, 104 S C t 900 

[No. 81-2101]

A rgued F eb ru a ry  22, 1983. R eargued O ctober 3, 1983. Decided J a n u a ry  23,
1984.

D ecis io n ; E leven th  A m endm ent held to b a r  federal-court ju risd ic tio n  of
stnte-law  in junctive  su it ag a in s t officials.

SUMMARY

In a  class action  by a  re sid en t of a  P en n sy lv an ia  s ta te  in s titu tio n  for the  
c a re  of th e  m en ta lly  re ta rd ed  ag a in st s ta te  a n d  coun ty  officials, a lleging 
th a t  conditions a t  th e  in s titu tio n  v io la ted  th e  class m em bers’ federal consti­
tu tio n a l a n d  s ta tu to ry  r ig h ts  and a  P e n n sy lv an ia  s ta tu te , th e  U n ited  S ta tes 
D istric t C o u rt for th e  E as te rn  D istric t of P en n sy lv an ia  g ran ted  in junctive 
re lie f  on th e  g round  th a t  th e  conditions v io lated  th e  re s id en ts’ federal 
constitu tio n a l righ ts , th e  federal R ehab ilita tion  Act, an d  a  s ta te  s ta tu te  (446 
F  Supp 1295). T he U n ited  S ta tes  C ourt o f A ppeals for th e  T h ird  C ircu it 
affirm ed m ost of th e  D istric t C ourt’s ju d g m en t, g ro und ing  its decision on 42 
USCS § 6010 (612 F2d 84). A fte r  the  S u p rem e  C ourt reversed  on th e  ground 
th a t  42 USCS § 6010 does n o t crea te  a n y  su b stan tiv e  r ig h ts  (451 U S 1, 67 L 
Ed 2d 694, 101 S C t 1531), th e  C ourt o f A ppeals affirm ed its p rio r ju d gm en t 
in  its e n tire ty , re ly ing  solely on the  s ta te  s ta tu te  (673 F2d 647).

On certio ra ri, th e  U n ited  S ta te s  S u p rem e  C ourt reversed  an d  rem anded  
fo r consideration  o f th e  ex ten t, if  any, th a t  th e  ju d g m en t could be  su s ta in ed  
on federal co n stitu tio n a l o r s ta tu to ry  g rounds. In  an  opinion by P o w e l l ,  J., 
expressing  th e  views of B u rg e r ,  Ch. J . ,  and W h ite , R e h n q u is t,  a n d  O 'C on­
n o r ,  J J .,  i t  was held  th a t  a  federal court lacks ju risd ic tion  o f a  su it for 
in junctive  re lie f  ag a in s t s ta te  officials on the  basis o f s ta te  law, because such 
an  action con trav en es th e  E leven th  A m endm ent.

B ren n a n , J ., d issen ting , declared  th n t  th e  E leven th  A m endm ent bars 
federal co u rt su its  ag a in s t s ta te s  only by c itizens o f o th e r  sta tes.

Briefs of Counsel, p 915, in fra .
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S t e v e n s ,  J., jo ined  by B r e n n a n ,  M a r s h a l l , a n d  B l a c k m u n ,  J J . ,  d issen ted  
on th e  g round  th a t  a  s ta te ’s sovereign  im m u n ity  does n o t p rev en t a  federal 
c o u rt from  en jo in ing  conduct th a t  th e  s ta te  its e lf  has p rohibited .

H E A D N O T E S  

C lassified  Lo U.S. S u p re m e  C o u r t D igest, L aw y ers ' E d itio n

Sta tes , T errito ries, a n d  Possessions 
§ 93 — su it — im m unity 

ln -lc . A federal court lacks jurisdic­
tion of a su it for injunctive relief against 
state  officials on the basis of state  law, 
because such an  action contravenes the 
Eleventh Amendment. (Brennan, Ste­
vens, Marshall, and Blackmun, JJ ., dis­
sented from this holding.)

S ta tes, T errito ries, a n d  Possessions 
§ 88  — im m unity  — federnl ju r is ­
d iction

2. By virtue of the Eleventh Amend­
ment, the principle of sovereign immu­
nity is a  constitutional limitation on the 
federal judicial power established in Ar­
ticle III of the Constitution.

S tates, T errito ries, a n d  Possessions 
§ 91 — im m unity  — assertion  

3a, 3b. The Eleventh Amendment’s

embodiment of the principle o f sovereign 
immunity os a constitutional limitation 
deprives federal courts of any jurisdic­
tion to entertain claims by private par­
ties against states, and thus may be 
raised a t any point in a  proceeding.

S ta tes, T errito ries, an d  Possessions 
§ 89 — consent to bo sued

4. A sovereign's immunity from suit 
may be waived, and a  state may consent 
to suit against it in federal court, but the 
sta te’s consent m ust be unequivocally 
expressed.

S tates, T errito rie s , an d  Possessions 
§ 8 8  — im m unity  — w aiver

5. Although Congress has power with 
respect to the rights protected by the 
Fourteenth Amendment to abrogate the

..Eleventh Amendment immunity, an un-

T O T A L  C L IE N T -S E R V IC E  L IB R A R Y ”- R E F E R E N C E S

72 Am  J u r  2d, S ta tes , T errito rie s , a n d  D ependencies § 103 
1 F ed eral P rocedure , L Ed, § 1:460
22 Am J u r  PI &  P r F o rm s (Rev), S ta te s , T errito rie s , and  

D ependencies, Form  No. 2
USCS, C o n stitu tio n , 11th A m en d m en t
U S L Ed Digest, S ta te s , T errito rie s , and Possessions §§ 87-93
L Ed Index  to A nnos, S ta te s
A LR Q uick Index, S ta tes
F ed era l Q uick Index, Im m u n ity  from  Prosecution 
A u to -C itc ”-1: A ny case  c ita tio n  h e re in  can  be checked  for 

form , p a ra lle l re ferences, la te r  h is to ry  a n d  an n o ta tio n  ref­
eren ces th ro u g h  th e  A uto-C ite co m p u te r re sea rch  system .

A N N O T A T IO N  R E F E R E N C E

S u p re m e  C o u r t 's  co n s tru c tio n  o f  E le v e n th  A m e n d m e n t r e s tr ic t in g  fed era l ju d i­
c ia l pow er to  e n te r ta in  s u its  a g a in s t a  s ta te .  5 0  1. Ed 2d  928.
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equivocal expression of congrc ;onal in­
ten t is required to overturn the constitu­
tionally guaranteed immunity of the sev­
eral states.

S ta tes, T errito ries, and Possessions 
§ 89 — consent to  su it — court

6 . A state's constitutional interest in 
im m unity  encom passes no t m erely 
whether it may be sued, but where it 
may be sued.

S tates, T errito ries, und Possessions 
§89 — consen t to  su it — federnl 
court

7a, 7b. A sta te’s waiver of sovereign 
immunity in its own courts is not a 
waiver of the Eleventh Amendment im­
munity in the federal courts.

S ta tes, T errito ries, and  Possessions 
§ 87 — im m unity  from su it

8 . An unconscnting state is immune 
from suits brought in federal courts by 
her own citizens as well as by citizens of 
another state. (Brennan J., dissented 
from this holding.)

S ta tes, T errito ries, an d  Possessions 
§ 88  — im m unity  — d ep artm en t —
relief

9. In the absence of consent, a  suit in 
which o state  or one of its agencies or 
departments is named as the defendant 
is proscribed by the Eleventh Amend­
ment, regardless of the nature of the 
relief sought.

S ta tes, T errito ries, an d  Possessions 
§ 93 — su it against officer

10. The Eleventh Amendment bars a 
suit against sta te  officials when the state 
is the real, substantial party in interest.

S ta tes, T errito ries, an d  Possessions 
§ 93; U nited  S ta tes § 107.5 — su it 
against officer

11. Relief sought nominally against an 
officer is in fact against the sovereign if 
the decree would operate against the 
latter.

S ta tes, T errito ries, a n d  Possessions 
§93; U nited S ta tes §99 — suit 
ag a in st sovereign  — test 

12a, 12b. A suit is against the sover­

eign if  the judgment sought would ex­
pend itself on the public treasury or 
domain, or interfere with the public ad­
ministration, or if the eirect of the judg­
ment would be to restrain the govern­
ment from acting, or compel it to act.

S tates, T errito ries, an d  Possessions 
§ 9 3  — su it against officer — u ltra  
v ires acts

13a, 13b. A sta te  officer may be snid to 
act ultra vires, for the purpose of deter­
mining whether a  suit against the officer 
iB against the state, only when he acts 
without any authority whatever; an ul­
tra  vires claim thus rests on the officer’s 
lack of delegated power, a claim of error 
in the oxercise of that power being insuf­
ficient.

S tates, T errito rie s , an d  Possessions 
§§ 8 8 , 9 3  — im m unity  — re lief 
sough t

14. As when the  state  itself is named 
os the defendant, a suit against state 
officials that is in fact a suit against a 
state  is barred regardless of whether it 
seeks damages or injunctive relief.

States, T errito ries, und Possessions 
§ 9 3  — im m unity  — 9 uit against 
ofliciul

15. A suit challenging the constitution­
ality of a state official’s action is not one 
against the slate within the meaning of 
the Eleventh Amendment immunity of a 
state  from suit.

S tates, T errito rie s , and Possessions 
§89 — im m unity  from  su it — 
w aiver

16a, 16b. A sta te  does not waive its 
immunity from suit in federal court 
where a t the time suit is filed, suits 
against the sta te  are permitted only 
when expressly authorized by the legisla­
ture and there is no statutory provision 
expressly waiving the state 's Eleventh 
Amendment immunity, and a t the time 
of decision a sta te  statu te expressly 
states that nothing in its subchapter 
governing sovereign immunity shall be 
construed to waive the state 's immunity 
from suit in federnl courts guaranteed 
by the Eleventh Amendment.
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Stales, T errito ries, and Possessions 
§ 93 — im m unity  — U nited  S ta tes 
plain tiff

17a, 17b. The presence of the United 
States as a  plaintiff in a  suit against a 
state  official does not remove the Elev­
enth Amendment’s applicability to pri­
vate plaintiffs’ claims against the state 
official.

S ta tes, T errito ries, an d  Possessions 
§ 87 — im m unity  — U nited S tates 
p lain tiff

18a, 18b. The Eleventh Amendment 
does not bar the United States from 
suing a state in federal court.

S ta tes, T errito ries, an d  Possessions 
§ 87 — im m unity  — U nited S ta tes 
presence

19a, 19b. The United States’ presence 
in a suit against a state for any purpose 
does not eliminate the sta te ’s immunity 
for all purposes.

S tates, T errito ries, a n d  Possessions 
§ 87 — im m unity  — re lief 

20a, 20b. That a  federal court can 
award injunctive relief to the United 
States on federal constitutional claims 
against a  sta te  does not mean th a t the 
court can order the state  to pay damages 
to other plaintiffs.

P a r tie s  § 26 — rep resen ta tiv e  su its  — 
stan d in g  — U nited S ta tes 

21a, 21b. The United States does not 
have standing to assert the state-law 
claim of third parties in a suit against a 
state.

S tates, T errito ries, an d  Possessions 
§ 92 — su its  ag a in st officers — 
in junction  

22a, 22b. A finding that state officials 
have acted in good faith and therefore 
are immune from damages does not af­
fect whether an irjunction might be is­
sued against them by a  court possessed 
of jurisdiction.

Suprem e C ourt o f  th e  U nited S ta tes 
§ 14 — ju risd ic tio n  — co n stitu ­
tio n a l am endm ents 

23a, 23b. Article III of the Constitution

confers no jurisdiction on the Supreme 
Court to strip an explicit constitutional 
amendment of its substantive meaning.

Suprem e C ourt o f  the U nited S ta tes 
§ 3 — sta te  law  — enforcem ent 

24a, 24b. Although the Supreme Court 
is vested with the constitutional duty to 
vindicate the supreme authority of the 
United States, there is no corresponding 
mandate to enforce state law.

S tates, T errito ries, ar.d Possessions 
§ 93 — sta te  officials — im m unity

25. A federal suit against state officials 
on the basis of state  law contravenes the 
Eleventh Amendment when the relief 
sought and ordered has an impact di­
rectly on the state itself.

C ourts § 240 — federal co u rts  — p e n ­
d en t ju risd ic tio n

26. W hen a  federal court obtains ju ris­
diction over a federal claim, it may adju­
dicate other related claims over which 
the court otherwise would not have ju ris­
diction.

C ourts § 240 — pendent claim s — d e ­
cision

27. A federal court may resolve a case 
solely on the basis of a  pendent state-law 
claim, and in fact usually should do so in 
order to avoid federal constitutional 
questions.

C ourts § 774 — p reced en t — ju risd ic ­
tion  — sub  sllentio

28. When questions of jurisdiction 
have been passed on in prior decisions 
sub silentio, the Supreme Court is not 
bound when a subsequent case finally 
brings the jurisdictional issue before it.

S ta tes, T errito ries, an d  Possessions 
§ 88  — E leventh  A m endm ent — 
ju risd ic tio n

29. The Eleventh Amendment is an 
explicit limitation on the judicial power 
of the United States, and deprives a 
federal court of power to decide certain 
claims against states th a t otherwise are 
within the scope of Article I l l ’s  grant of 
jurisdiction.
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Civil R igh ts § 34; S tates, T errito ries, 
and Possessions § 93 — ju risd ic ­
tion

30. If a lawsuit against state  officials 
under 42 USCS § 1983 alleges a  constitu­
tional claim, the federal court is barred 
from awarding damages against the 
sta te  treasury even though the claim 
arises under the Constitution.

Civil R ights $33; S ta tes, T errito ries, 
and  Possessions § 88  — ju risd ic ­
tion

31. If an action under 42 USCS § 1983 
alleging a  constitutional claim is brought 
directly against a state, the Eleventh 
Amendment bars n federal court from 
granting any relief on that claim.

S tates, T errito ries, and Possessions 
$ 8 8  — E leventh  A m endm ent — 
ju risd ic tion

32. The Eleventh Amendment is a 
specific constitutional bar against hear­
ing even federal claims that otherwise 
are within the jurisdiction of federal 
courts.

S ta tes, T errito ries, and  Possessions 
$ 88  — penden t claim s

33. The Eleventh Amendment's bur of

suits against states applies to state-law 
pendent claims as well as federal claims.

S tates, T errito ries, an d  Possessions 
$ 8 8  — E leventh  A m endm ent — 
ju risd ic tio n

34. Neither pendent jurisdiction nor 
any o ther basis of jurisdiction may over­
ride the Eleventh Amendment.
S tates, T errito ries, an d  Possessions 

$ 92 — s ta te  officers — ju risd ic ­
tion

35. A suit against state  officials for 
retroactive monetary relief, whether 
based on federal or state  law, must be 
brought in state  court.
Civil R igh ts § 33 — tax  challenge

36. Challenges to the validity of state 
tax systems under 42 USCS § 1983 must 
be brought in sta te  court.
S tates, T errito ries, und Possessions 

$ 93 — co u n ty  officials
37. The Eleventh Amendment bars a 

claim against county officials where the 
judgment cannot be sustained on the 
basis of the state-law obligations of the 
county officials a rd  any relief granted 
against the county officials on the basis 
of the state  sta tu te  would be partial and 
incomplete a t best.

S Y L L A B U S  BY R E P O R T E R  O F  D E C IS IO N S

Respondent Hnldermun, a resident of 
petitioner Pennhurst State School and 
Hospital, a  Pennsylvania institution for 
the care of the mentally retarded, 
brought a class action in Federal District 
Court against Pennhurst and various 
state  and county officials (also petition­
ers). It was alleged that conditions a t 
Pennhurst violated various federal con­
stitutional and statutory rights of the 
class members as well as their rights 
under the Pennsylvania Mentla Health 
and Mental Retardation Act of 1966 
(MH/MR Act). Ultimately, the District 
Court awarded injunctive relief based in 
part on the MH/MR Act, which was 
held to provide a right to adequate habil- 
itation. The Court of Appeals affirmed, 
holding that the MH/MR Act required
*U«. flio "loncf rpfitTlPti VP

environment" approuch for the care of 
the mentally retarded, and rejecting pe­
titioners’ argument that the Eleventh 
Amendment barred a federal court from 
considering this pendent state-law claim. 
The court reasoned th a t since that 
Amendment did not bar a federal court 
from granting prospective injunctive re­
lief against sta te  officials on the basis of 
federal cluims. citing Ex parte Young, 
209 US 123, 52 L Ed 714, 28 S Ct 441, 
the same result obtained with resrect to 
n pendent state-law claim.

H e l d :  The Eleventh Amendment pro­
hibited the District Court from ordering 
state  officials to conform their conduct to 
state  law.

(a) The principle of sovereign immu­
nity is a constitutional limitation on the
r - j  1 nm un r o c fnW ichp fl in  A r t .
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III of the Constitution. The Eleventh 
Amendment bars a suit against sta te  
officials when the State is the  real, sub­
stantial party in interest, regardless of 
whether the suit seeks damages or in­
junctive relief. The Court in Ex parte 
Young, supra, recognized an  im portant 
exception to this general rule: a suit 
challenging the federal constitutionality 
of a state  official's action is not one 
against the State.

tb) In Edelman v Jordan, 415 US 651, 
39 L Ed 2d 662, 94 S Ct 1347, this Court 
recognized that the need to promote the 
supremacy of federal law th a t is the 
basis of Young must be accommodated to 
the constitutional immunity of the 
States. Thus, the Court decline! to ex­
tend the Young doctrine to encompass 
retroactive relief, for to do so would 
effectively eliminate the  States’ constitu­
tional immunity. Edelman's distinction 
between prospective and retroactive re­
lief fulfilled Young’s underlying purpose 
of vindicating the supreme authority of 
federal law while a t the same time pre­
serving to an  im portant degree the 
States' constitutional immunity. But this 
need to reconcile competing interests is 
wholly absent when a  plaintiff alleges 
that a state official has violated s t a t e  

law. In such a  case the entire basis for 
the  doctrine of Young and Edelman dis­
appears. A federal court's grant of relief 
against state  officials on the bar is of 
state  law, whether prospective or retro­
active, does not vindicate the supreme 
authority of federal law. When a federal 
court instructs state officials on how to 
conform their conduct to state law, this 
conflicts directly with the  principles of 
federalism that underlie the Eleventh 
Amendment.

Ic) The dissenters' view is th a t an 
allegation that official conduct is con­
trary to u state  statute would suffice to 
override the S tate’s protection from in­
junctive relief under the Eleventh 
Amendment because such conduct is ul­
tra  vires the official’s authority. This

view rests c > fiction, is wrong on the 
law, and would emasculate the Eleventh 
Amendment. A t least insofar as injunc­
tive relief is Bought, an error of law by 
state  officers acting in their official ca­
pacity will not suffice to override the 
sovereign immunity of the State where 
the relief effectively is against it. Larson 
v Domestic &  Foreign Commerce Corp., 
337 US 682, 93 L Ed 1628, 69 S Ct 1457. 
Under the dissenters' view, the ultra  
vires doctrine, n narrow and questiona­
ble exception, would swallow the general 
rule that a suit is against the S ta te  if 
the relief will run against it.

(d) The principle th a t a  claim that 
state officials violated state  law in carry­
ing out their official responsibilities is a 
claim against the State th a t is protected 
by the Eleventh Amendment applies as 
well to state-law claims brought into 
federal court under pendent jurisdiction.

(e) While it may be th a t applying the 
Eleventh Amendment to pendent state- 
law claims results in federal claims be­
ing brought in state  court or in bifurca­
tion of claims, such considerations of 
policy cannot override the constitutional

'lim itation  on the authority of the federal 
judiciary to adjudicate suits against a 
State.

(D The judgment below cannot be sus­
tained on the basis of the state-law obli­
gation of petitioner county officials, since 
any relief granted against these officials 
on the basis of the MH/MR Act would 
be partial and incomplete a t best. Such 
an ineffective enforcement of state law 
would not appear to serve the purposes 
of efficiency, convenience, and fairness 
that m ust inform the exercise of pendent 
jurisdiction.

673 F2d 647, reversed an d  remanded. 
Powell, J., delivered the opinion of the 

Court, in which Burger, C. J., and White. 
Rehnquist, and O’Connor, JJ ., joined. 
Brennan, J., filed a dissenting opinion. 
Stevens, J., filed a dissenting opinion, in 
which Brennan, Marshall, and Black­
mun, JJ ., joined.
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A P P E A R A N C E S  O F  C O U N S E L  

H . B a r to w  F n r r ,  H I, and  A llen  C. W o rsh a w  argued  th e  cause 
fo r petitioners.

T h o m a s  K . G ilh o o l,  and D a v id  F e r le g e r argued th e  cause fo r
respondents.

B riefs o f C ounsel, p  915, in fra.

O P IN I O N  O F  T H E  C O U R T

Ju s tic e  P o w e ll  delivered  th e  op in ­
ion o f th e  C ourt.

[ 1a] T h is case p resen ts  th e  ques­
tion  w h e th e r a  federa l co u rt m ay  
aw ard  in junc tive  re lie f  ag a in s t s ta te  
officials on th e  basis of s ta te  law.

[465  U S  92)

I

T his litigation , here  for th e  second 
tim e, concerns th e  conditions o f care  
a t  p e titio n e r P e n n h u rs t  S ta te  School 
and  H ospital, a  P en n sy lv an ia  in s ti­
tu tio n  fo r th e  c a re  o f  th e  m en ta lly  
r e ta r d e d .  S e e  P e n n h u r s t  S t a te  
School & H osp ita l v H a ld erm an , 451 
US 1, 67 L  Ed 2d 694, 101 S  C t 1531 
(1981). A lthough  th e  litig a tio n ’s h is­
tory  is se t fo rth  in  d e ta il in  our p rio r 
opinion, see  id., a t  5-10, 67 L Ed 2d 
694, 101 S C t 1531, i t  is necessary  
for purposes o f  th is  decision to  re­
view  th a t  h isto ry .

T his su i t  o rig in a lly  w as b ro u g h t in 
1974 by resp o n d en t T erri Lee H a ld ­
e rm an , a  re s id en t of P e n n h u rs t, in 
th e  D istric t C o u rt for th e  E as te rn  
D istric t o f P ennsy lvan ia . U ltim ate ly , 
p lain tiffs included  a  c lass consisting  
o f a ll persons w ho w ere  o r m igh t 
becom e re s id en ts  o f P en n h u rs t: th e  
P en n sy lv an ia  A ssociation  for R e­
ta rd ed  C itizens (PARC); and th e  
U nited  S ta tes . D efendan ts w ere 
P e n n h u rs t a n d  various P e n n h u rs t 
officials; th e  P en n sy lv an ia  D ep art­
m en t o f P u b li:  W elfare an d  several 
o f  its  officials; a n d  various county  
com m issioners, coun ty  m en ta l r e ta r ­
dation  ad m in is tra to rs , a n d  o th e r offi­

c ia ls o f five P ennsy lvan ia  counties 
s u r r o u n d in g  P e n n h u r s t .  R e sp o n ­
d e n ts ’ am ended  com pla in t charged  
th a t  conditions a t  P e n n h u rs t  vio­
la ted  th e  c lass m em bers’ r ig h ts  u n ­
d e r th e  E ig h th  an d  F o u rteen th  
A m endm ents; § 504 o f th e  R ehab ili­
ta tio n  A ct o f  1973, 87 S ta t  394, 29 
USC § 794 [29 USCS § 794]; th e  De- 
v e lopm en ta lly  Disabled A ssistance 
a n d  Bill o f  R ig h ts  Act, 89 S ta t  496, 
42 USC § 6001 e t  seq. (1976 ed and 
Supp  V) [42 USCS §§ 6001 e t seq.]; 
a n d  th e  P e n n s y lv a n ia  M e n ta l  
H e a lth  an d  M en ta l R e ta rd a tio n  Act 
o f 1966 (M H /M R  Act), P a  S ta t  Ann, 
T it 50, §§4101-470-1 (Purdon 1969 
and  Supp 1983-1984). Both dam ages 
a n d  in ju n c tiv e  re lie f  w ere sought.

In  1977, follow ing a  len g th y  tr ia l, 
th e  D istric t C o u rt ren d ered  its  deci­
sion. H a ld erm an  v P e n n h u rs t S ta te  
School &  H osp ita l, 446 F  S upp  1295 . 
A s noted  in  o u r  p rio r opinion, th e  
co u rt's  findings w ere undisputed: 
"C onditions a t  P e n n h u rs t  a re  not 
only dangerous, w ith  th e  residen ts 
often  physically  abused o r drugged 
by s ta ff m em bers, bu t also 

[465 U S  93)
inade­

q u a te  for th e  h a b ilita tio n ' o f the  
re ta rded . Indeed, th e  court found 
th a t  th e  physical, in te llec tu a l, and  
em otional sk ills  o f som e residen ts 
have d e te rio ra ted  a t  P e n n h u rs t.” 
451 US, a t  7, 67 L Ed 2d 694, 101 S 
C t 1531 (footnote om itted). T h e  Dis­
tr ic t  C ourt held  th a t  these  condi­
tions violated each  re s id en t's  rig h t 
to "m in im ally  adequate  h a b ilita tio n "
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under th e  Due Process Clause and 
the M H /M R  A ct, see 446 F  Supp. a t 
131 4-1 3 1 8 , 1 3 2 2 -1 3 2 3 ; " fre e d o m  
from  h a rm ”  under th e  E ig h th  and 
F ourteen th  Am endm ents, see id., a t 
1320-1321; and "n o n d isc r im in a to ry  
h a b ilita t io n "  under the E qual P ro ­
tection  Clause and § 504 o f  the  Reha­
b ilita t io n  Act, see id., a t  1321-1324. 
Furthe rm ore , the  cou rt found th a t 
"due process demands th a t  i f  a s ta te  
undertakes the h a b ilita t io n  o f a re ­
tarded person, it. m ust do so in  the  
least restrictive setting  consistent 
w ith  th a t  in d iv id u a l’s h a b ilita t iv e  
needs.”  Id., a t  1319 (emphasis 
added). A fte r  conclud ing  th a t the  
large size o f P ennhurs t prevented i t  
from  p rov id in g  th e  necessary h a b ili­
ta tio n  in  the  least re s tr ic tiv e  e n v i­
ronm ent, the c o u rt ordered th a t ”  
im m ed ia te  steps be taken  to  rem ove 
th e  re ta rded  residents from  Penn­
h u rs t.”  Id ., a t 1325. P e titione rs  were 
ordered " to  provide su itab le  com m u­
n ity  liv in g  arrangem ents”  fo r the  
class members, id ., a t  1326, and th e  
c o u rt appointed a Special M aste r 
“ w ith  th e  power and  d u ty  to  p lan, 
organize, d irect, supervise and m on i­
to r  the  im p lem en ta tion  o f  th is  and 
any fu r th e r  O rders o f th e  C ourt.”  
Ib id .1

The C o u rt o f Appeals fo r the 
T h ird  C irc u it a ffirm ed m ost o f the  
D is tr ic t C ourt's  judgm en t. H a lde r­
man v P ennhurs t S tate School &  
H osp ita l, 612 F2d 84 (1979) (en 
banc). I t  agreed th a t  respondents 
had a r ig h t  to  h a b ilita t io n  in  the 
least re s tr ic tive  env ironm en t, b u t i t  
grounded th is  r ig h t so le ly on the 
" b i l l  o f  r ig h ts ”  provis ion in  the De- 
ve lopm en ta lly  D isabled Assistance

1. T h e  D ia tr ic t C o u rt d e te rm in e d  th a t  th e  
in d iv id u a l d e fe n d a n ts  h a d  a c ted  in good fa ith  
und  th e re fo re  w ere  im m u n e  from  th e  dam* 
ag es  c la im s. 4 4 6  F  Supp , a t  1324.

2. In  a  c o m p a n io n  ca se , th e  C o u r t o f  A p­
p ea ls  affirm ed  th e  D is tr ic t C o u r t 's  d e n ia l o f

and J ill o f  R ights Act, 42 USC 
§ 601o [42 USCS §6010], See 612 
F2d, a t 95-100, 104-107. T he  cou rt 
d id

[•105 U S  91] 
no t consider the  cons titu tiona l 

issues o r  § 504 o f the  R eha b ilita tion  
A c t, and w h ile  i t  a ffirm ed  the  D is tr ic t  
C o u rt’s ho ld ing  th a t th e  M H /M R  A c t 
provides a r ig h t  to adequate h a b ilita ­
tio n , see id., a t 100-103, the co u rt d id  
no t decide w he the r th a t  sta te  r ig h t 
encompassed a  r ig h t  to  tre a tm e n t in  
the  least res tr ic tive  setting.

On the  question o f  rem edy, the  
C ou rt o f  Appeals a ffirm ed except as 
to  th e  D is tr ic t  C o u rt’s order th a t 
P ennhurs t be closed. The  cou rt ob­
served th a t some pa tien ts  w ould  be 
unable  to  ad just to  life  outside an 
in s titu t io n , and i t  de term ined th a t 
none o f  the lega l provis ions re lied  on 
by respondents precluded in s t itu ­
tio n a liza tio n . Id., a t  114-115. I t  

'th e re fo re  remanded fo r " in d iv id u a l 
de te rm ina tions  by th e  [D is tr ic t 
C ourt], o r by the  Special M aste r, as 
to  th e  appropria teness o f  an  im ­
proved P ennhurs t fo r each such pa­
t ie n t,"  gu ided by "a  p resum ption  in  
favor o f  p lac ing  ind iv id u a ls  in  [com­
m u n ity  l iv in g  a rrangem ents].”  Ib id .2

On rem and the D is tr ic t  C ou rt es­
tab lished deta iled  procedures fo r de­
te rm in in g  the  proper res iden tia l 
p lacem ent fo r  each pa tien t. A  team  
consisting o f th e  pa tient, h is parents 
o r guard ian , and his case m anager 
m ust establish an in d iv id u a l h a b ili­
ta tio n  p lan  p rov id ing  fo r  h a b ilita tio n  
o f  the  p a tie n t in  a designated com ­
m u n ity  liv in g  arrangem ent. The

th e  P e n n h u r s t  P a ro n ts -S tn lf  A sso cia tio n 's  m o­
tio n  to  in te rv e n e  for purposes o f  appeal, f ind­
ing  th e  d e n ia l h a rm le s s  e r ro r . S e c  H a ld e rm a n  
v P e n n h u r s t  S ta te  School & H o sp ita l, t i l2 F 2d 
131 (19791 te n  b a n d . T h e  A ssocia tion  su b se ­
q u e n tly  w as g ra n te d  leavo to  in te rv e n e  a n d  is 
a  p e t i t io n e r  In th is  C ourt.
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plan is subject to  review  by the Spe­
c ia l M aster. A  second m aster, called 
the H ea ring  M aster, is ava ilab le  to 
conduct hearings, upon request by 
the  resident, h is parents, or h is ad­
vocate, on the  question w he the r the 
services o f  P ennhurst w ou ld  be more 
beneficial to  th e  resident than  the 
community l iv in g  a rrangem ent pro­
vided in  the resident’s plan. The 
H ea ring  M aster then  determ ines 
where th e  pa tien t should reside,

(•165 U S  95]
sub­

je c t to  possible rev iew  by the D is tr ic t 
C ourt. See App 123a-I34a  (O rder o f 
A p r. 24, 1980).’

T h is  C ourt reversed th e  judgm en t 
o f the C ourt o f Appeals, fin d in g  th a t 
42 USC §6010 [42 USCS §6010] d id 
not create any substantive  r igh ts . 
P ennhurst S tate School &  H osp ita l v  
Halderm an, 451 US 1, 67 L  Ed 2d 
694, 101 S C t 1531 (1981). We re­
manded the case to  th e  C ou rt o f 
Appeals to  de term ine i f  the  rem edia l 
order could be supported on the ba­
sis o f  state law , th e  C onstitu tion , n r 
§ 504 o f  the R eha b ilita tion  A c t. See 
id., a t 31, 67 L  Ed 2d 694, 101 S C t 
1531.'' We also remanded fo r consid­
era tion  o f w he ther an y  re lie f was 
ava ilab le  under o the r provisions o f 
the Deve lopm enta lly Disabled Assis­
tance and B il l  o f R igh ts  Act. See id., 
a t 27-30, 67 L  Ed 2d 694, 101 S Ct 
1531 (discussing 42 USC §§ 6011(a), 
6063(b)(5) (1976 ed, Supp V ) [42 
USCS §§ 6011(a), 6063(bX5)]).

3. O n  J u ly  1. l nB l. P e n n sy lv a n ia  enacte il 
an  ap p ro p ria tio n s  b ill p ro v id ing  th a t  on ly  
$35,000 w ould b e  p a id  fo r  th e  M aste rs ' e x p e n ­
ses  fo r  th e  fiscal y e a r  J u ly  1981 to  J u n e  1982. 
T h e  D is tr ic t C o u rt h e ld  th e  P e n n sy lv a n ia  De­
p a r tm e n t o f  P ub lic  W e lfa re  a n d  its  S e c re ta ry  
in  co n te m p t, a n d  im posed  a  fine o f  $ 10,000 
p e r  d ay . P e n n sy lv an ia  pa id  th e  lines, a n d  th e  
c o n te m p t w as p u rg e d  on J c n u a r y  8, 1982. On 
a p p e a l th e  C o u rt o f  A p pe a ls  uflirm ed th e  
c o n te m p t o rd e r. H a ld e rm a n  v P e n n h u rs t 
S la te  School & H o sp ita l. 673 F2d 628 (1982), 
c e r t  pending , No. 81-2363.

O n remand the C o u rt o f Appeals 
a ffirm ed its  p r io r  ju d g m e n t in  its  
e n tire ty . 673 F2d 647 (1982) (en 
banc). I t  determ ined th a t in  a recent 
decision the Supreme C ourt o f  ’Penn­
sy lvan ia  had "spoken d e fin it iv e ly "  in  
ho ld in g  th a t the M H /M R  A c t  re­
qu ired  the S tate to  adopt th e  " leas t 
res tr ic tive  env ironm en t”  approach 
fo r  the  care o f th e  m e n ta lly  re­
ta rded. Id., a t 651 (c itin g  In  re 
S chm id t, 494 Pa 86, 429 A 2 d  631
(1981)). The  C ourt o f  Appeals con­
cluded th a t th is  s ta te  s ta tu te  fu l ly  
supported its  p r io r  judgm en t, and
there fo re  d id  not

[165 U S  98)
reach the  rem a in ­

in g  issues o f  federa l law . I t  also 
rejected p e titione rs ’ a rgum en t th a t 
the  E leven th  Am endm ent b a rred  a 
federa l c o u rt from  considering  th is  
pendent state-law  c la im . T he  cou rt 
noted th a t th e  A m endm ent d id  not 
b a r a federa l co u rt from  g ra n tin g  
prospective in ju n c tiv e  re lie f  aga inst 
s ta te  offic ia ls on th e  basis o f  federal 
c la im s, see 673 F2d, a t  656 (c it in g  Ex 
pa rte  Young, 209 U S  123, 52 L  Ed 
714, 28 S C t 441 (1908)), and  con­
cluded th a t the  same resu lt ob tained 
w ith  respect to  a pendent s ta te-law  
c la im . I t  reasoned th a t because S ile r 
v L o u isv ille  &  N a sh v ille  R. Co. 213 
US 175, 53 L  Ed 753, 29 S C t 451 
(1909), an im p o rta n t case in  th e  de­
velopm ent o f the doc trine  o f pendent 
ju r is d ic tio n , also invo lved  s ta te  offi­
cia ls, " th e re  cannot be . . .  an  E lev­
en th  Am endm ent exception to th a t

4 . T h re e  J u s tic e s  d isse n te d  from  th e  C o u r t’s  
co n stru c tio n  o f  th e  A ct. b u t  conc lu d ed  th a t  
th e  D is tric t C o u rt sh o u ld  not h n v e  adopted  
th e  " fa r-re a c h in g  rem ed y "  o f a p p o in tin g  " a  
S p ecia l M a s te r  to  d ec id e  w h ich  o f  th e  P e n n ­
h u r s t  in m a te s  shou ld  re m a in  a n d  w h ich  
sh o u ld  be m oved  to  co m m u n ity -b ase d  facili­
tie s . . . . [TJlie co u rt sh o u ld  n o t h a v e  assum e d  
th e  ta sk  o f  m an a g in g  P e n n h u r s t  . .  ."  451
U S, a t  51. 67 L Ed 2d 694, 101 S  C t 1531 
(W h ite , J . .  jo in e d  by  B re n n a n  a n d  M arsh all, 
J J . .  d isse n tin g  in  p a r ti.
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ru le ."  673 F2d, a t 658.* F in a lly , the 
cou rt rejected p e titio ne rs ’ a rgum en t 
th a t i t  should have abstained from  
decid ing th e  s ta te-law  c la im  under 
p rinc ip les  o f com ity , see id., a t 659- 
660, and refused to consider p e tit io n ­
ers ’ objections to  the  D is tr ic t C ourt's  
use o f  a Special M aste r, see id ., a t 
651, and n 10. Three judges dis­
sented in  p a rt, a rg u in g  th a t under 
p rinc ip les  o f federa lism  and com ity  
the estab lishm ent o f a Special M as­
te r  to  supervise com pliance was an 
abuse o f d iscretion. See id., a t 662 
(Seitz, C. J.. jo in e d  by H u n te r, J., 
d issenting in  pa rt); ib id . (G arth , J., 
concu rring  in  p o rt and d issenting as 
to  re lie f). See also id., a t  66) (A ld i-  
sert, J „  concu rring ) (seriously ques­
tio n in g  the p rop rie ty  o f  the  o rde r 
appo in ting  th e  Special

[405 U S  9 )]
M aster, b u t con­

c lud ing  th a t a re troac tive  reversal o f  
th a t o rde r would be meaningless)."

We g ran ted  c e rtio ra ri, 457 US 
1131, 73 L  Ed 2d 1348, 102 S C t 2956
(1982), and  now reverse and rem and.

I I

P e titione rs  raise th ree  challenges 
to  the ju d g m e n t o f  the C ou rt o f  A p ­
peals: (i) the E leventh  A m endm ent 
p roh ib ited  the D is tr ic t  C ourt from  
o rde ring  sta te  o ffic ia ls  to  con form  
th e ir  conduct to  state law ; ( ii)  the  
doctrine  o f  com ity  p roh ib ited  the 
D is tr ic t C ou rt fro m  issuing its  in -

5. T h e  C o u r t o f  A p pe a ls  nlxo n o ted  th a t  
" th e  U n ited  S ta te s  is a n  in te rv e n in g  p la in tif f  
. . a g a in s t w h ich  even  th e  s ta te  i ts e l f  c a n n o t
successfu lly  p lead  th e  E lev e n th  A m e n d m e n t 
a s  a  b a r  to  ju r isd ic t io n ."  an d  t h a t  " th e  co u n ­
tie s , even  a s  ju r id ic a l  e n titie s , d o  n o t fa ll 
w ith in  th e  co v erage  o f  th e  E lev e n th  A m en d ­
m e n t  A g a in s t th o se  d e fe n d a n ts  e v e n  m oney  
dam a g es  m ay  be a w a rd e d ."  679 F2d, a t  P56 
(c ita tio n  om itted ).

A s J u s tic e  B re n n a n  n o tes  ,'n h is  d isse n t, 
post, a t  126, 79  L  Ed 2d, u t  95. J u d g e  G ibbons
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ju n c t iv e  re lie f: and ( iii)  the  D is tr ic t 
C ou rt abused its  d iscretion in  ap­
p o in tin g  tw o M asters to  supervise 
the  decisions o f s ta te  offic ia ls in  im ­
p lem en ting  state law . We need no t 
reach the  la tte r  tw o issues, fo r we 
fin d  the  E leven th  A m endm ent cha l­
lenge dispositive.

A

A r t ic le  I I I ,  § 2  o f the  C ons titu tion  
provides th a t the  federal ju d ic ia l 
pow er extends, in te r  a lia , to  contro­
versies "betw een a S tate and C it i­
zens o f  ano the r S ta te ." R e ly ing  on 
th is  language, th is  C ourt in  1793 
assumed o rig in a l ju r is d ic tio n  over a 
s u it  b ro u g h t by a c itizen  o f  South 
C a ro lina  aga inst the  S tate o f  Geor­
g ia. C h isho lm  v Georgia, 2 D a li 419,
1 L  Ed 440 (1793). T he  decision "c re ­
ated such a shock o f  su rp rise  th a t 
th e  E le ve n th  A m endm ent was a t 
once proposed and adopted,”  Monaco 
■v M iss iss ipp i, 292 US 313, 325, 78 L  
Ed 1282, 54 S C t 745 (1934). The 
A m e n d m e n t provides:

"T h e  J u d ic ia l pow er o f the  U n ite d  
S tates s h a ll not be construed to  
extend to any su it in  law  o r eq­
u ity ,  com m erced o r  prosecuted 
a ga inst one o f the U n ited  States 
by C itizens o f  ano the r State, o r by 
C itizens o r Subjects o f  any Fore ign 
S ta te ."

[465 us 98)
[2, 3al The A m endm ent’s language 

ove rru led  the  p a rt ic u la r  resu lt in

h a s  ex p a n d e d  o n  h is  view s o f  th e  E lev e n th  
A m e n d m e n t in  a  re c e n t law  rev iew  a r t ic le  
G ibbons. T h e  E le v e n th  A m e n d m e n t a n d  S ta te  
S overe ign  Im m u n ity : A R c in te r p re ta t io r ,  S J 
C olum  L R ev 1B89 1198.01. J u d g e  G ibbon* was 
th e  a u t h o r  o f b o th  th e  first u n d  seco n J o p in ­
ions by th e  C o u r t  o f  A ppeals in  th is  case.

6. T h e  Office o f  th e  S p ec ia l M a s te r  w as 
ab o lish ed  in D ecem ber 1982. S ee A pp 220a 
(O rd er  o f  A ug. 12. 1982). T h e  H e a r in g  M a s te r  
r e m a in s  in  o p e ra tio n
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Chisholm , b u t th is  C ourt ha3 recog­
nized th a t its  g rea te r significance 
lies  in  its  a ffirm a tio n  th a t the  funda­
m enta l p rinc ip le  c f  sovereign im m u­
n ity  lim its  th e  g ra n t o f  ju d ic ia l au­
th o r ity  in  A r t  I I I .  Thus, in  Hans v 
Louisiana, 134 US 1, 33 L  Eld 842, 10 
S C t 504 (1890), the  C ourt he ld that, 
despite the lim ite d  term s o f the 
E leven th  A m endm ent, a federal 
c o u rt could not e n te rta in  a su it 
b rough t by a c itizen against h is  own 
S tate. A fte i rev iew ing  the constitu ­
tio n a l debates concerning the  scope 
o f  A r t  I I I ,  th e  C ou rt determ ined th a t 
fe d e ra l ju r is d ic t io n  o v e r s u its  
aga inst unconsenting Stares "was 
n o t contem plated by  the C onstitu ­
tio n  when estab lish ing  the ju d ic ia l 
pow er o f th e  U n ite d  States.”  Id., a t 
15, 33 L  Ed 842, 10 S C t 504. See 
M onaco v  M iss issipp i, supra, a t 322- 
323, 78 L  Ed 1282, 54 S C t 745.’ In  
sho rt, the p rin c ip le  o f  sovereign im ­
m u n ity  is a cons titu tiona l lim ita tio n  
on the federa l ju d ic ia l power estab­
lished in  A r t  I I I :

"T h a t n S tate m ay no t be sued 
w ith o u t its  consent is a fundam en­
ta l ru le  o f  ju risp rudence  hav ing  so 
im p o rta n t a bearing  upon the  con­
s truc tion  o f  the C ons titu tion  o f the 
U n ited  S tates th a t  i t  has become 
established by repeated decisions 
o f  th is cou rt th a t the entire  ju d i­
c ia l power granted by the Consti­
tution does not embrace au thority

7. Sea E m ployees v M issou ri D ept, o f  Public 
H e a l th  anil W e lfa re , 411 U S  279. 291-292 , .16 
L E d  2d 251. 93  S  C t 1614 (1973) (M a-sho ll, J .. 
c o n c u rr in g  in  r e s u l t  (T h e  E lev e n th  A m end­
m e n t "c lu n ([ ied | th e  in te n t  o f  th e  F ra m e rs  
co n cern in g  th e  reac h  o f  th e  federal jud ic ial 
p o w er"  an d  " re s to rc (d ]  th e  o rig in a l u n d e r­
s ta n d in g "  th a t  S ta te s  co u ld  n o t be m ad e  u n ­
w illin g  d e fe n d a n ts  in  fed e ra l cou rt). See also 
N ev ad a  v f ln 'l ,  4 4 0  U S 410. 430-131 , 59  L Ed 
2d 416, 99 S  C t 1182 (19791 (B lackm un , J .. 
d issen ting ); id ., a t  437, 59 L Ed 2d 416. 99 S 
C t 1182 (R elin qu ish  J . ,  d issen ting ).

to entertain a su it brought by p r i­
vate parties against a State w ith ­
out consent given: no t one brought 
by citizens o f ano ther S tate, o r by 
c itizens o r subjects o f  a  fore ign 
State, hecause o f the  E leventh 
Am endm ent; and no t even one 
b rought by its  own citizens, be­
cause o f the  fundam enta l ru le  o f 
w h ich the Am endm ent is but 

[465 U S  99)
an

exem p lifica tion ." Ex parte  State o f 
New Y o rk . 256 US 490, 497, 65 L  
Ed 1057, 41 S C t 588 (1921) (em­
phasis added).*

[4-6, 7a] A  sovereign’s im m u n ity  
may be waived, and the C ourt con­
s is ten tly  has held th a t a S tate may 
consent to  s u it aga inst i t  in  federal 
court. See, e. g., C la rk  v Barnard, 
108 US 436, 447, 27 L  Ed 780, 2 S Ct 
878 (1883). We have insisted, how ­
ever, th a t  the State 's consent be 
unequ ivoca lly expressed, See, e.g., 
Edelman v  Jordan, 415 US 651, 673, 
39 L  Ed 2d 662, 94 S C t 1347 (1974). 
S im ila r ly , a lthough Cc.gress has 
power w ith  respect to  the r igh ts  pro ­
tected by  the F ourteen th  Am end­
m ent to  abrogate the E leventh 
Am endm ent im m u n ity , see F itzpa­
tr ic k  v B itzer, 427 US 445, 49 L  Ed 
2d 614, 96 S C t 2C.o (1976), we have 
requ ired an unequivocal expression 
o f congressional in te n t to  "ove rtu rn  
the co n s titu tio n a lly  guaranteed im ­
m u n ity  o f  the  several S ta tes." Quern

8. T h e  lim ita tio n  dep rives fed e ra l co u rts  of 
an y  ju r isd ic t io n  to  e n te r ta in  su ch  claim s, an d  
th u s  m ay be raised  u t a n y  po in t in  a  proceed­
ing. "T hu  E lev e n th  A m e n d m e n t d ec lares a  
policy a n d  so ts  fo rth  a n  ex p lic it lim ita tio n  on 
federal ju d ic ia l pow er o f  su c h  com pelling 
force th a t  th is  C o u rt will c o n s id e r  th e  issue 
a r is in g  u n d e r  th is  \m e n d m e n t . . . even 
th o u g h  u rg e d  for th e  first tim e in  th is  C ourt."  
Ford M oto r Co, v D ep o rtm en t o f  T re n su rv  of 
In d ian a . 323  U S 459, 467, fc9 L Ed 389. 65 S 
C t 347(19451.
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v Jordan. 440 US 332, 342, 59 L  Ed 
2d 358, 99 S C t 1139 (1979) (ho ld ing  
th a t 42 USC § 1983 [42 USCS § 1983] 
does no t override  S ta tes’ E leven th  
A m endm ent im m u n ity ), O u r re luc ­
tance to  in fe r  that, a S ta te ’s im m u ­
n ity  from  s u it in  the federa l courts  
has been negated stems from  recog­
n it io n  o f  the v ita l role  o f the doc­
tr in e  o f  sovereign im m u n ity  in  ou r 
federa l system. A  State 's con s titu ­
tio n a l in te re s t in  im m u n ity  encom­
passes no t m ere ly  whether i t  m ay  be 
sued, b u t where i t  may be sued.9 As 
Justice  M a rs h a ll w e ll has noted, 
” [b]ecause

[465 US 100] 
o f  th e  problem s o f federa l­

ism in h e re n t in  m ak ing  one sover­
eign appear aga inst its  w i l l  in  the 
courts o f  the  o ther, a res tr ic tio n  
upon the exercise o f the federa l ju d i­
c ia l power has long  been considered 
to  be app rop ria te  in  a case such as 
th is .”  Employees v  M issouri Dept, o f 
P ub lic  H e a lth  and W elfare, 411 US 
279, 294, 36 L  Ed 2d 251. 93 S C t 
1614 (1973) (M arsha ll, J,, concurring  
in  resu lt).10 A ccord ing ly , in  deciding 
th is  case we m ust be g lid e d  by 
"(t]he  p rinc ip les o f federa lism  th a t 
in fo rm  E leventh  A m endm ent doc­
tr in e .”  H u tto  v  F inney, 437 US 678, 
691, 57 L  Ed 2d 522, 98 S C t 2565 
(1978).

9. [7b] F o r th is  reaso n , th e  C o u rt co n sis­
te n tly  h as  he ld  th a t  a  S ta te 's  w a iv e r  o f so v er­
eign im m u n ity  in  i ts  ow n c o u r ts  is  n o t  a  
w aiv e r o f  th e  E lev e n th  A m en d m en t im m u n ity  
in  th e  fe d e ra l co u rts . See. e.g., F lo r id a  D ept, 
o f H e a lth  a n d  R e h a b ilita tiv e  S e rv ices v F lo r ­
id a  N u rs in g  H om e A ssn ., 450 U S  147, 150, 67 
L Ed 2d 147. 101 S  C t 1032 (1991) (pe r c u ­
riam ). "(IJt is n o t c o n so n a n t w ith  o u r  d u a l 
sy stem  for th e  fed e ra l c o u rts  . . .  to  ren d  th e  
consen t to  em b rac e  fe d e ra l os w ell as  s ta te  
c o u r t s . . . . [A | c le a r  d e c la ra tio n  o f  th e  s t a t e ’s 
in te n t 'o n  to  su b m it i ts  fiscal p ro b le m s to  
o th e r  c o u r ts  th a n  th o se  o f  i t s  ow n  c re a tio n  
m u s t be found ."  G re a t  N o rth e rn  Life I n s u r ­
an c e  Co. v  R ead , 322  U S  47. 54. 88 L  Ed 1121, 
6-1 S  C t 873 (1944).

10. S ee N ev ad a  v H n ll, 440 US, a t  418-419 ,

B

[8, 9] T h is  C ou rt’s decisions thus 
establish' th a t "a n  unconsenting 
S tu te  is im m une  from  su its  b rought 
in  federa l courts by he r ow n citizens 
as w e ll as by c itizens o f  ano the r 
sta te .”  Employees, supra, a t 280, 36 
L  Ed 2d 251 93 S C t 1614. There 
m a y  be a q u e s tio n , h o w e v e r, 
w he ther a p a rtic u la r  s u it in  fact is a 
s u it  aga inst a State. I t  is c lear, o f  
course, th a t  in  the  absence o f  con­
sen t a s u it in  w h ich the S tate o r one 
o f  its  agencies o r  departm ents is 
named as the de fendant is  pro ­
scribed by the E leven th  A m end­
m ent. See, e.g., F lo rid a  Dept, o f 
H e a lth  and  R e h a b ilita tive  Services v 
F lo r id a  N u rs in g  H om e Assn., 450 
US 147, 67 L  Ed 2d 132, 101 S C t 
1032 (1981) (per curiam ); A labam a v 
Pugh, 438 US 781, 57 L  Ed 2d 1114, 
98 S Ct 3057 (1978) (per curiam ). 
T h is  ju r is d ic tio n a l ba r applies re­
gardless o f  the  n a tu re  o f  th e  re l ie f  
sought. See, e.g., M issouri v  F iske, 
290 US 18, 27, 78 L  Ed 145, 54 S 
C t 18 (1933) ("E xp re ss ly  a p p ly in g  

[465 U S 101] 
to  su its  in  e q u ity  as w e ll as a t 
law , the  A m endm ent necessarily em ­
braces demands fo r th e  enforcem ent 
o f equ itab le  r igh ts  and the prosecu­
tio n  o f  e q u ita b le  rem edies w hen

59  L  Ed 2d  416. 99  S  C t 1182 ( S ta le s  w ere  
"v ita l ly  in te re s te d "  in w h e th e r  th e y  w ould  be 
su b je c t to  s u it  in  th e  fe d e ra l co u rts , a n d  th e  
d e b a te s  ab o u t s ta te  im m u n ity  focused on th e  
q u estio n  o f fed ern l ju d ic ia l pow er) Cf. id., a t  
430 -131 . 59 L  E d  2d 416, 9 9  S  C t 1182 (B lack ­
m u n , J . .  d isse n tin g )  (sovereign  im m u n ity  is " a  
g u a r a n te e  th a t  is  im p lied  u s  a n  e ss e n tia l 
co m p o n en t o f  fe d e ra lism "  a n d  is "su llic ie n tly  
fu n d a m e n ta l to  o u r  fed e ra l s t r u c tu r e  to  h av e  
im p lic it co n s ti tu tio n a l d im ensio n"); id., a t  437. 
59 L  E d  2d 416, 99  S C t 1182 (R eh n q u is t. J .. 
d isse n tin g )  l"[T ]h e  S ta te s  th a t  ra tif ie d  th e  
E lev e n th  A m en d m en t th o u q iit th u t  th e y  w ere 
p u tt in g  a n  e n d  to  th e  p o ss ib ility  o f  in d iv id u a l 
S ta te s  a s  u n co n se n tin g  d e fe n d a n ts  in  foreign  
ju r isd ic tio n s").
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these are asserted and  prosecuted by 
an in d iv id u a l aga inst a S tate” ).

[10, 11, 12a, 13a, 14] W hen the su it 
is brought on ly  aga inst s ta te  offi­
cia ls, a question arises as to  w he ther 
th a t su it is a s u it aga inst the State 
itse 'f. A lth o u g h  p r io r  decisions o f 
th is  C ourt have n o t been e n tire ly  
consistent on th is  issue, ce rta in  p r in ­
ciples are w e ll established. The  E lev­
en th  Am endm ent bars a su it against 
sta te  o ffic ia ls when " th e  sta te  is the 
rea l, substan tia l p a rty  in  in te re s t."  
Ford  M o to r Co. v  D epartm ent o f 
T reasury  o f  In d ia na , 323 US 459, 
464, 89 L  Ed 389, 65 S C t 347 (1945). 
See, e.g., In  re Ayers. 123 US 443, 
487-492, 31 L  Ed 216, 8 S C t 164 
(1887); Lou is iana v  J u n  e!, 107 US 
711, 720-723, 727-728, 27 L  Ed 448, 
2 S Ct 128 (1883). Thus, "(t]he  gen­
e ra l ru le  is  th a t  re l ie f  sought nom i­
n a lly  aga inst an officer is in  fact 
aga inst the sovereign i f  the  decree 
w ould  operate aga inst the la tte r ."  
H a w a ii v Gordon, 373 US 57, 58, 10 
L  Ed 2d 191, 83 S C t 1052 (1963) (per

11. [12b] T h e  g e a c ra l  ru le  is th a t  a  s u it  is 
a g a in s t  th e  so v ere ig n  if  ' th e  ju d g m e n t so u g h t 
w ould expend  its e lf  on th e  public  t r e a s u ry  o r  
d o m ain , o r  in te r f e r e  w ith  th o  pub lic  a d m in is ­
tr a t io n . ' o r  if  th e  elTect o f  th e  ju d g m e n t would 
b e 'to  re s tr a in  th e  G o v e rn m e n t from  ac tin g , 
o r  to  com pel i t  to  a c t . '"  D u gan  v R a n k , 372 
U S  609. 620. 10 L Ed 2d 15. 83 S  C t 999 (1963) 
(c ita tio n s  om itted ).

[13b] R esp o nd en ts  do  n o t d isp u te  th a t  th e  
re lie f  sough t a n d  a w a rd e d  below  o p era te d  
a g a in s t th e  S ta te  in  e a c h  o f  th e  foregoing  
respec ts. T h ey  su g g est, h o w ev er, th a t  th e  su it 
h e re  should  n o t be co n sid e re d  to  be ag a in s t 
th e  S ta te  fo r  th o  p u rp o se s  o f  th e  E lev e n th  
A m en d m en t becau se , th e y  suy, p e titio n e rs  
w ere  a c tin g  u l t r a  v ire s  th e i r  a u th o r i ty . Re­
sp o n d en ts  re ly  la rg e ly  on F lo rid a  D ept, o f 
S ta te  v T re a s u re  S a lvo rs. Inc., 458 U S  670, 73 
L  Ed 2d 1057. 102 S  C t 3304 (1982), w h ich  in 
tu r n  w as founded  upon  L arso n  v D om estic & 
F o re ig n  C om m erce C orp.. 337 U S 682, 93 L 
E d  1628, 69  S  C t 1457 (1949). T h e se  cases 
p rov ide no s u p p o rt  fo r  th is  a rg u m e n t. T hese 
und o th e r  m o d ern  coses m ak e  c le a r  th a t  a 
s la te  officer m ay  be Baid to  ac t u l t r o  v ires

curiam ).1' And. as w hen the  S tate 
its e lf is named as the

(465 US 102]
d e fe n d a n t, a 

su it against s ta te  offic ia ls th a t is in  
fa c t a s u it  aga inst a S ta te  is barred 
regardless o f w h e th e r i t  seeks dam ­
ages o r in ju n c tiv e  re lie f. See C ory v 
W hite. 457 US 85. 91, 72 L  Ed 2d 694, 
102 S C t 2325(1982).

[15] The C o u rt has recognized an 
im p o rta n t exception to  th is  general 
ru le : a su it cha lleng ing  th e  constitu ­
t io n a lity  o f a s ta te  o ffic ia l’s action is 
no t one aga inst the  State. T h is  was 
the ho ld ing  in  E x  parte  Young, 209 
US 123, 52 L  Ed 714, 28 S C t 441 
(1908), in  w h ich  a federa l cou rt en­
jo ined the A tto rn e y  G enera l o f the 
S tate o f  M innesota  fro m  b rin g in g  
s u it to enforce a state s ta tu te  th a t 
allegedly v io la ted  the Fourteen th  
Am endm ent. T h is  C ourt held th a t 
the  E leventh  A m endm en t d id  not 
p ro h ib it issuance o f  th is  in ju n c tio n . 
The theory o f the  case was th a t an 
u ncons titu tiona l enactm ent is "v o id ”

o n ly  w h en  h e  a c ts  "w ith o u t a n y  a u th o r i ty  
w h a te ve r.”  T re a s u re  S ulvors, 458 U S. a t  697, 
73  L  Ed 2d  1057, 102 S  C t 3304  (opinion o f  
S tevens. J.); acco rd , id., c t  716, 73 L Ed 2d 
1057, 102 S  C t 3304  (W h ite , J . ,  c o n c u rr in g  in  
ju d g m e n t in  p a r t  a n d  d is se n tin g  in  p a r t)  ( le s t 
is  w h e th e r  th e re  w a s  no  " c o lo ra b le  b asis  fo r 
th o  ex e rc ise  o f  n u th o r i ty  by s t a t e  officials"). 
A s th e  C o u r t in  L a rso n  ex p la in e d , a n  e l t r n  
vires c la im  re s ts  on  " th e  officer's lack  of 
de leg a ted  pow er. A c la im  o f  e r r o r  in  th e  
exerc ise  o f th a t  p o w er is th e re fo re  no) suffi­
c ie n t."  L a r s  n, s u p ra , a t  690, 93  L Ed 1628, 69 
S  C t 1457. P e ti t io n e rs ' a c tio n s  in  o p e ra tin g  
th is  m e n ta l h e a lth  in s t i tu t io n  p la in ly  w ere 
n o t beyond th e ir  d e leg a te d  a u th o r i ty  in  th is  
sen se . T h e  M H /M R  A ct g a v e  th e m  broad  
d isc re tion  to  p ro v id e  " a d e q u a te "  m en ta l 
h e a lth  serv ices. P a  S t a t  A nn, T i t  50. 54201(11 
(P u rdon  1969). T h o  essence o f  resp o n d en ts ' 
c la im  is th a t  p e t itio n e rs  h a v e  n o t provided 
su ch  serv ic es  a d e q u a te ly .

In his d isse n t, J u s t ic e  S te v e n s  ad v a n ces  a 
f a r  b ro a d e r—a n d  u n p re c e d e n te d —v ersio n  o f  
th e  u l tr a  v ire s  d o c tr in e , w h ich  we d iscuss 
in fra , a t  106-117. 79 L  Ed 2d , u t  82-89.
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and there fore  does no t " im p a r t to awards re troactive  m one ta ry  re lie f.
[th e  officer] any im m u n ity  from  re­
spons ib ility  to  the supreme a u th o r­
i t y  o f  the U n ited  States." Id., a t 160, 
52 L  Ed 714, 28 S C t 441. Since the 
S tate could no t au thorize  the action, 
the  officer was "s tripped  o f  h is  offi­
c ia l o r  representative cha racte r and 
[was] subjected in  his person to the 
consequences o f his in d iv id u a l con­
duct.”  Ib id.

W h ile  the ru le  p e rm itt in g  su its 
a lleg ing  conduct co n tra ry  to  " th e  
suprem e a u th o r ity  o f the  U n ited  
States”  has survived, the  theo ry  o f  
Y oung has n o t been provided an 
expansive in te rp re ta tio n . Thus, in  
E de lm an v Jordan, 415 US 651, 39 L  
Ed 2d 662, 94 S C t 1347 (1974), the 
C ou rt emphasized th a t the  E leven th  
A m endm ent bars some form s o f  in ­
ju n c tiv e  re lie f aga inst sta te  offic ia ls 
fo r v io la tio n  o f federal law . Id., a t 
666-667, 39 L  Ed 2d 662, 94 S C t 
1347. In  p a rticu la r, Edelm an held . 
th a t when a p la in tifT  sues a state 
o ffic ia l a lleg ing  a v io la tio n  o f  federa l 
law , the  federal cou rt 

f t 65 U S  103)
m ay award an 

in ju n c tio n  th a t governs the  o ffic ia l's  
fu tu re  conduct, b u t no t one th a t

12. [16b] We reject respondents' additional 
contention that Pennsylvania has waived its 
immunity from suit in federal court. A t the 
time the suit was filed, suits against Pennsyl­
vania were permitted only where expressly 
authorized by the legislature, sec. e.g., French 
v Commonwealth, 471 Pa 558. 370 A2d 1163 
(1977), and respondents have not referred us 
to any provision expressly waiving Pennsylva­
nia's Eleventh Amendment immunity. The 
State now has a statute governing sovereign 
immunity, including an express preservation 
of its immunity from suit in federal court: 
"Federal courts.—Nothing contained in this 
subchapter shall be construed to waive the 
immunity of the Commonwealth from suit in 
Federal courts guaranteed by the Eleventh 
Amendment to the Constitution of the United 
States." 42 Pa Cjna Stat § 85211b) (1980).

[17b, 18b, 10b, 20b, 21b] We also do not 
agree with respondents that the presence of

U nde r th e  theory  o f  Young, such a 
s u it w ou ld  no t be one aga inst the  
State since the federa l-law  a llega tion  
would s tr ip  the state o fficer o f his 
o ffic ia l a u th o rity . Nevertheless, re t­
roactive  re l ie f was ba rred  by  the  
E leven th  Am endm ent.

I l l

[16a, 17a, 18a, 19a, 20a, 21a] W ith  
these p rinc ip les  in  m ind , we now 
tu rn  to  th e  question w h e th e r the 
c la im  th a t p e titione rs  v io la te d  s ta te  
law  in  ca rry in g  o u t th e ir  o ffic ia l 
duties a t P ennhurs t is one aga inst 
the  S tate and there fo re  ba rred  by 
the E leventh  A m endm ent. Respon­
dents advance tw o  p r in c ip a l a rgu ­
m ents in  support o f  the  ju d g m e n t 
below.11 F irs t, they contend th a t u n ­
der the doctrine  o f Edelm an v  J o r­
dan, supra, the  s u it is n o t ' aga inst 

[465 US 104] 
the  State because the  courts  below 
ordered o n ly  prospective in ju n c tiv e  
re lie f. Second, they assert th a t  the  
state-law  c la im  p roperly  was decided 
under the doctrine  o f  pendent ju r is ­
d ic tion . Respondents re ly  on deci­
sions o f  th is  C ou rt a w a rd in g  re lie f

the United States as a plaintiff in this case 
removes the Eleventh Amendment from con­
sideration. Although the Eleventh Amend­
ment does not bar the United States from 
suing a State in federal court, see, e.g., Mo­
naco v Mississippi, 292 US 313, 329. 78 L Ed 
1282, 54 S Ct 745 (1934), the United Suites' 
presence in the case for any purpose does not 
eliminate the State's immunity for all pur­
poses. For example, the fact that the federal 
court could award injunctive relief lo the 
United States on federal constitutional claims 
would not mean that the court could order 
the State to pay damages to other plaintiffs. 
In any case, wc think it  dear that the United 
States docs not have standing to assert the 
state-law claims of third parties. For these 
reasons, the applicability of the Eleventh 
Amendment to respondents' state-law claim is 
unaffected by the United States' participation 
in the case.

80

PENNHURST STATE SCHOOL & HOSP. v HALDERMAN
465 US 89, 79 L Ed 2d 67,104 S Ct 900

against sta te  offic ia ls on the basis o f 
a pendent s ta te -law  c la im . See, e.g., 
S ile r v  L o u isv ille  &  N a sh v ille  R. Co., 
213 US, a t 193, 53 L  Ed 753, 29 S C t 
451.

A

We firs t address the  contention 
th a t respondents’ s ta te -law  c la im  is 
not barred  by the  E leven th  A m end­
m e n t because i t  seeks o n ly  prospec­
tiv e  re l ie f as defined in  Edelm an v 
Jordan, supra. The C o u rt o f Appeals 
he ld  th a t i f  the  ju d g m e n t below 
rested on federa l low , i t  could be 
entered aga inst p e tit io n e r s ta te  offi­
c ia ls  under the  doctrine  established 
in  Edelm an and Y oung even though 
th e  prospective fina n c ia l burden was 
substan tia l and ongoing.15 See 673 
F2d, a t 656. The  co u rt assumed, and 
respondents assert, th a t th is  reason­
in g  applies as w e ll w hen the o ffic ia l 
acts in  v io la tio n  o f s ta te  law . T h is  
a rgum ent m isconstrues the  basis o f 
th e  doctrine  established in  Y oung 
and Edelm an.

As discussed above, th e  in ju n c tio n  
in  Y oung was ju s tif ie d , n o tw ith ­
s tand ing  the  obvious im pact on the 
State itse lf, on the v iew  th a t sover­
eign im m u n ity  does no t app ly be­
cause an o ffic ia l who acts u n cons titu ­
tio n a lly  is "s trip p e d  o f  h is  o ffic ia l o r 
representa tive  characte r,”  Young, 
209 US, at 160, 52 L  Ed 714, 28 S Ct 
441. Th is

[465 US 105]
ra tiona le , o f  course, cre­

ated the "w ell-recognized iro n y "  th a t

13. We do not decide whether the District 
Court would hove jurisdiction under this rea­
soning to grant prospective relief on the basis 
of federal law. but we note that the scope of
any such relief would be constrained by prin­
ciples of comity and federalism. "Where, as
here, tho exercise of authority by state offi­
cials is attacked, federal courts must be con-

an o ffic ia l’s u n co ns titu tio n a l conduct 
constitu tes s ta te  action under the  
Fourteen th  A m endm ent b u t n o t the 
E leventh  Am endm ent. F lo rid a  Dept, 
o f State v Treasure  Salvors, Inc., 458 
US 670, 685, 73 L  Ed 2d 1057, 102 S 
C t 3304 (1982) (op in ion o f  Stevens, 
J.). Nonetheless, the  Y oung doctrine  
has been accepted as necessary to  
p e rm it the federa l courts to  v in d i­
cate federa l r ig h ts  and hold state 
offic ia ls responsible to  " th e  supreme 
a u th o r ity  o f the U n ite d  States.”  
Young, supra, a t 160, 52 L  Ed 714, 
28 S C t 441. As Justice  B rennan  has 
observed, "E x  parte  Y oung was the  
cu lm in a tio n  o f e fforts by  th is  C ourt 
to  harm onize the p rinc ip les  o f the  
E leventh  A m endm ent w ith  the  effec­
tive  suprem acy o f rig h ts  and powers 
secured elsewhere in  the C onstitu ­
t io n .”  Perez v  Ledesma, 401 US 82, 
106, 27 L  Ed 2d 701, 91 S C t 674
(1971) co n cu rrin g  in  p a rt and dis­
senting  in  part). O u r decisions re­
peatedly have emphasized th a t the  
Young doc trine  rests on th e  need to 
prom ote th e  v ind ica tion  o f  federa l 
r igh ts . See, e.g.. Q uern v  Jordan, 440 
US, a t 337, 59 L  Ed 2d 358, 99 S C t 
1139; Scheuer v  Rhodes, 416 US 232, 
237, 40 L  Ed 2d 90, 94 S Ct 1683 
(1974); Georgia R ailroad  &  B ank ing  
Co. v Redwine, 342 US 299, 304, 96 
L E d  335, 72 S C t 321(1952).

The C ou rt also has recognized, 
however, th a t the need to  prom ote 
the suprem acy o f federa l la w  m ust 
be accommodated to  th e  cons titu ­
tio n a l im m u n ity  o f the  States. Th is

stantly mindful of tho 'special delicacy of the 
adjustment to be preserved between federal 
equitable power and State administration of 
its own law.' ”  Rizzo v Coode, 423 US 362, 
378, 46 L Ed 2d 561, 96 S Ct 598 (1976) 
iquoting Stefanelli v Minard, 342 US 117. 120, 
96 LEd 138, 72 SCt 118(1951)1.
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is  th e  sign ificance o f  Edelm an v  Jo r­
dan, supra. We recognized th a t the 
prospective re lie f authorized by 
Young "has pe rm itted  the C iv il W ar 
Am endm ents to the C ons titu tion  to 
serve as a sword, ra th e r than  m ere ly 

. a shie ld, fo r  those whom they were 
designed to  p ro tec t." 415 US, a t  664, 
39 L  Ed 2d 662, 94 S Ct 1347. B u t 
we declined to  extend the fic tio n  o f 
Young to encompass retroactive  re­
lie f, fo r to  do so w ould e ffective ly  
e lim in a te  th e  constitu tiona l im m u ­
n ity  o f  the  States. A ccord ing ly, we 
concluded th a t a lthough the d iffe r­
ence between perm issible and im p e r­
m issib le re l ie f  " w i l l  no t in  m any 
instances be th a t between day and 
n ig h t,"  415 US, a t 667, 39 L  Ed 2d 
662, 94 S C t 1347, an award o f  re tro ­
active re l ie f necessarily "  'fa ll(s ) 
a foul o f the E leven th  A m endm ent 

[465  U S 106]
i f

th a t basic cons titu tio n a l p rov is ion  is 
to be conceived o f as having a n y .  
present force.’ ”  Id., a t 665, 39 L  Ed 
2d 662, 94 S C t 1347 (quoting Roth- 
ste in  v  W ym an, 467 F2d 226,237 (CA2 
1972) (McGowan, J., s it t in g  by desig­
nation). ce rt denied, 411 US 921, 36 
L  Ed 2d 315, 93 S Ct 1552 (1973)). In  
sum, E de lm an ’s d is tinc tion  between 
prospective and retroactive  re l ie f  fu l­
f il ls  the u n d e rly in g  purpose o f  Ex 
parte  Y oung  w h ile  a t  the same tim e  
preserving to an im p o rta n t degree the 
c o n s t itu t io n a l im m u n ity  o f  th e  
States.

[1b] T h is  need to reconcile com pet­
in g  in te rests is w h o lly  absent, how ­
ever, when a p la in t if f  alleges th a t a 
state o ffic ia l has vio lated state law.

14. W e a r c  p ro m p te d  to  respond  n t  so m e 
le n g th  to  J u s tic e  S te v e n s’ 41-page d is se n t in 
p a r t  b y  h is  b rond  c h a rg e  th a t  “th e  C o u rt 
rcp u d iu tea  a t  le a s t 28 cases."  post, a t  127, 79 
L  Ed 2d , a t  96. T h e  dec isions th e  d isse n t 
re lie s  upon  s im p ly  do n o t su p p o rt th is  sw eep ­
ing  c h a ra c te r iz a tio n . S ee n n  19, 20, a n d  21, 
in fra .
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In  such a case the  e n tire  basis fo r 
the  doctrine  o f  Young and Edelm an 
disappears. A  federa l c o u rt’s g ru n t o f 
re lie f  against s ta te  offic ia ls on the  
basis o f  state law , w he the r prospec­
tiv e  o r re troactive , does not v in d i­
cate the suprem e a u th o r ity  o f  fed­
e ra l law. On the con tra ry , i t  is d iff i­
c u lt  to th in k  o f  a g rea te r in tru s io n  
on state sovere ignty than  when a 
federal cou rt in s tru c ts  s ta te  officials 
on how to conform  th e ir  conduct to  
s tate law. Such a resu lt conflicts 
d ire c tly  w ith  the  p rinc ip les  o f feder­
a lism  th a t underlie  the E leventh 
Am endm ent. W e conclude th a t 
Young and Edelm an are  inapp lica ­
b le in  a  s u it  aga inst sta te  offic ia ls on 
the basis o f state law .

B

The con tra ry  v iew  o f Justice  S te­
vens’ d issent rests on fic tion , is 
w rong  on the law , and, most im por­
ta n t, w ou ld  emasculate th e  E leventh  
A m endm ent.14 U n d e r h is vi6w, an 
a llega tion  th a t o ffic ia l conduct is 
c o n tra ry  to a s ta te  s ta tu te  would 
suffice to  override  the S ta te ’s protec­
tio n  under th a t Am endm ent. The 
theory  is th a t such conduct is con­
tra ry  to  the o ffic ia l’s " in s tru c tio n s ,”  
and thus u ltra  v ires  h is a u th o rity .

[465 U S  107)
A ccord ing ly , o ffic ia l action based on 
a reasonable in te rp re ta tio n  o f  any 
s ta tu te  m ight, i f  the  in te rp re ta tio n  
tu rned  ou t to  be erroneous,15 provide 
the basis fo r in ju n c tive  re l ie f against 
the  actors in  th e ir  o ffic ia l capacities.
In  th is  case, w here offic ia ls o f a m a­
jo r  sta te  departm ent, c le a rly  ac ting  
w ith in  the scope o f  th e ir  a u th o rity ,

15. In th is  cose, fo r  ex a m p le , th e  c o u rt 
below  rested  i ts  f ind ing  th a t  s ta te  law  r e ­
q u ire d  h a b il ita t io n  in  th o  le as t re s tr ic tiv e  
e n v iro n m e n t on  d ic ta  in  In  re  S ch m id t, 491 
P a  86, 429 A 2d 631 (1981). T h a t  dec ision  w as 
n o t issued  u n til  sev en  y e a rs  a f te r  th is  su it 
w as  filed, a n d  o u r  y e a rs  u lto r  t r ia l  ended .
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were found not to  have im proved 
cond itions in  a sta te  in s t itu t io n  ade­
qua te ly  under sta te  law , the dis­
sent’s resu lt would be th a t the  State 
its e lf  has fo rfe ited  its  co n s titu tio n ­
a lly  provided im m u n ity .

[2 2 a, 23a, 24a] The theory  is  o u t o f 
touch w ith  re a lity . The dissent does 
no t dispute th a t the genera l c r ite ­
r io n  fo r d e te rm in in g  w hen a s u it  is 
in  fact aga.nst the  sovereign is the 
elTect o f the re l ie f  sought. See supra, 
a t  101, 79 L  Ed 2d. a t 79; post, a t 
146, n 29, 79 L  Ed 2d 108-109, A c­
cord ing  to the dissent, the re lie f 
sought and ordered here— w h ich  in  
efTect was th a t a m a jo r sta te  in s t itu ­
tio n  be closed and sm a lle r s ta te  in ­
s titu tio n s  be created and expansive ly 
funded— did not operate aga inst the 
State. T h is  v iew  w ould m ake th e  law  
a pretense. N o o th e r cou rt o r  judge 
in  the 10-year h is to ry  o f  th is  l it ig a ­
tio n  has advanced th is  theory. A nd  
the  dissent’s un d e rly in g  v iew  th a t 
the named defendants here were act­
in g  beyond and co n tra ry  to  th e ir

16. T h is  p a r t  o f  th e  c o u r t 's  fin d in g s a n d  
ju d g m e n t w as n o t ap p e ale d . S e e  H a ld e rm a n  v 
P e n n h u rs t S ta te  School & H o sp ita l, 612 F2d. 
u t  90 , n  4. S ee also  446  F  S u p p , n t  1303 ("O n 
th e  w hole, th e  s ta ff  n t  P e n n h u r s t  a p p e a rs  to  
be ded icated  a n d  try in g  h a rd  to  cope w ith  th e  
in adeq u acies  o f  th e  in s ti tu tio n " ) .

T h e  p a rtie s  d e fe n d a n t in  th is  s u it  w ere  no t 
a ll ind iv iduals . T h ey  inc luded  a s  w ell th e  
P e n n sy lv an ia  D e p a r tm e n t o f  P u b lic  W elfa re , 
a  m a jo r  d e p a rtm e n t o f  th e  S ta te  itse lf; a n d  
th e  P e n n h u rs t S ta te  School a n d  H o sp ita l, a 
s ta te  in s ti tu tio n . T h e  d is se n t a p p a re n t ly  is 
a rg u in g  th a t  th e  d e fe n d a n ts  its a  g ro u p — in ­
clu d in g  both  th e  s ta te  in s ti tu tio n s , a n d  s ta te  
a n a  co u n ty  officials—w ere  a c tin g  u l t r a  v ires. 
S ince  th e  in s ti tu tio n s  w ere o n ly  sa id  to  h av e  
v io la ted  th e  law  th ro u g h  th e  in d iv id u a l d e fen ­
d a n ts . th e  D is tr ic t C o u r t 's  f ind ings, n e v e r  
sin ce  q u estio ned  by a n y  c o u r t, p la in ly  ex o n e r­
a t e  a ll th e  d e fe n d a n ts  from  th o  d is se n t’s 
c la im  th n i  the;, a c ted  beyond  th e  scope o f  
th e ir  a u th o rity .

A  t r u th  o f w h ich  th e  d is s e n t’s  th e o re tic a l 
a rg u m e n t seem s u n a w a re  is  t h e  p lig h t o f  
m an y  if  no t m ost o f th e  m e n ta l in s t i tu t io n s  in 
o u r  coun try . A s th e  D is tr ic t C o u r t in  th is  cose 
found: "H is to ry  is  re p le te  w ith  m isu n d er-

a u th o r ity  cannot be reconciled w ith  
re a lity — or w ith  the record. The D is­
t r ic t  C ourt in  th is  case held th a t the 
in d iv id u a l defendants "acted in  the 
u tm ost good fa ith  . . . w ith in  the 
sphere o f  the ir o/licia l responsibili­
ties,”  and there fo re  were e n tit le d  to 
im m u n ity  from  damages. 446 F 
Supp, a t 1324 (emphasis added). The 
named defendants had n o th ing  to 
gain 're rsonn lly  from  th e ir  conduct; 
th e y  were r o t  found to  have acted 
w i l l fu l ly  o r even neg ligently . See 
ib id . The co u rt expressly noted th a t 
the in d iv id u a l defendants "a pp a r­
e n tly  took every means ava ilab le  to 
them  to reduce the inc iden ts o f 
abuse and in ju ry , bu t were 

[465 U S  108]
C". .1-

s ta n tly  faced w ith  s ta ff shortages." 
Ib id . I t  also found " th a t  the in d iv id ­
ua l defendants are dedicated profes­
sionals in  the field o f re ta rda tion  
who were g iven very l i t t le  w ith  
w h ich  to  accom plish the h a b ilita tio n  
o f the retarded u t P ennhurs t." Ib id .18

s ta n d in g  a n d  m is tr e a tm e n t o f  th e  re tu rd ed ."  
Id., a t  1299. A ccord, M essage fro m  P res id en t 
K en n ed y  R e la tiv e  to  M en ta l I lln ess an d  M en­
ta l R e ta rd a tio n , H R  Doc No. 58 . 88th  Cong, 
1st Sess. 13 (19631 ("W e na a  N a tio n  have long 
neg lec ted  th e  m e n ta lly  ill a n d  th e  m e n ta lly  
re ta rd ed " ). I t  is com m on know ledge th a t  " in ­
s a n e  a sy lu m s ."  a s  th e y  w ere  kno w n  u n ti l  th e  
m iddle o f  th is  ce n tu ry , u su a lly  w ere  u n d e r­
fu n d e d  a n d  u n d e r s ta te d .  I t  is  n o t  ea sy  to  
p e rsu a d e  c o m p e ten t people to  w o rk  in  th e se  
in s ti tu tio n s , p a r t ic u la r ly  w ell- t r a in e d  p ro fes­
sionals . P h y sica l fac ilitie s , d u e  to  cons s te n t 
u n d e rfu n d in g  by  s ta te  le g is la tu res , h av e  ooen 
g ro ss ly  in a d e q u a te —especia lly  in  lig h t o f a d ­
vanced  know ledge a n d  te ch n iq u es  for th e  
tr e a tm e n t o f  th o  m e n ta lly  ill. S e e  g en e ra lly  
id., a t 2. -1; T h e  P re s id e n t's  C o m m ittee  on 
M e n ta l R e ta rd a tio n , M R 68; T h e  E dge o f  
C h a ng e  11-13  (1968); P re s id e n t 's  C o m m ittee  
o n  M en ta l R e ta rd a tio n , C h a n g in g  P a tte rn s  in  
R esid en tia l S e rv ices for th e  M e n ta lly  R e­
ta rd e d  1 -57  (R, K ugel & W. W olfcnsbergcr 
eds 1969); R. S c h ee ren b e rg c r. A H is to ry  o f 
M e n ta l R e ta rd a tio n  210-213 (1983). O n ly  re ­
c e n tly  h av e  S ta te s  com m enced  to  m ove lo 
co rre c t w id esp read  d ep lo rab le  cond itions. T he 
resp o n sib ility , a s  th e  D is tr ic t C o u rt recognized
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As a  resu lt, a ll th e  re lie f  o rdered  by 
th e  co u rts  below w as in stitu tio n a l 
a n d  official in  c h arac te r. To th e  ex­
te n t

[465  U S  109] 
th e re  was a  v io la tion  o f s ta te  

law  in th is  case, i t  is a  case o f th e  
S ta te  itse lf no t fu lfilling its  legisla­
tive  p rom ises .17

T h e  d issen t bases its  view  on n u ­
m erous cases from  th e  tu rn  of th e  
cen tu ry  an d  en rlie r. T hese  cases do

n o t provide th e  su p p o rt th e  d issen t 
c la im s to find. M any a re  s im ply  mis- 
cited. For exam ple, w ith  p e rh ap s  one 
excep tion ,”  none of its  E le v en th  
A m endm ent cases can be  sa id  to 
hold th a t  in junctive  re lie f  cou ld  be 
ordered  ag a in st s ta te  officials for 
fa ilin g  to c a rry  ou t th e ir  d u tie s  u n ­
d e r  s ta te  s ta tu te s .”  And 

[405 U S  110]
th e  federal

u f te r  a  p ro tra c te d  t r ia l ,  h a s  r e s te d  on  th e  
State itself.

17. [22b, 23b] T h e  d is se n t a p p e a rs  to  be 
confused  ab o u t o u r  a r g u m e n t  h e re . S e e  post, 
n t  138-139, 79 L  Ed 2d, n t  103-104. I t  is  o f 
co u rse  tr u e , n s  th e  d isse n t say s , t h a t  th e  
find ing  below  th a t  p e titio n e rs  a c ted  in  good 
f a i th  a n d  th e re fo re  w ere  im m u n e  from  d a m ­
ag es  does n o t a irec t w h e th e r  a n  in ju n c tio n  
m ig h t b e  issu ed  a g a in s t  th e m  b y  a  c o u rt 
possessed o f  ju r isd ic t io n . T h e  p o in t is t h a t  th e  
c o u r ts  below  d id  n o t h a v e  ju r isd ic t io n  because  
th e  re l ie f  o rd e re d  so p la in ly  r a n  a g a in s t  th e  
S la te . N o o n e  q u es tio n s  t h a t  th o  p e titio n e rs  in 
o p e ra tin g  P e n n h u r s t  w ere  a c tin g  in th e ir  offi- 
c ia l ca p ac ity . N o r ca n  i t  be q u es tio n e d  th a f  
th e  ju d g m e n ts  u n d e r  rev iew  co m m an d ed  a c ­
tio n  th a t  co u ld  be ta k e n  by p e titio n e rs  o n ly  in 
th e ir  official cap ac ity —a n d , o f  cou rse , only if  
th e  S ta te  p rov ided  th e  n ec essa ry  fun d in g . It is 
e v id e n t th a t  th e  d isse n t w ould  v est in  fed era l 
co u rts  a u th o r ity , a c tin g  so le ly  u n d e r  state 
law. to  ig n o re  th e  so v e re ig n ty  o f  th e  S ta te s  
th a t  th e  E lev e n th  A m e n d m e n t w as a d o p te d  to  
p ro te c t . A rtic le  III c o n fe rs  n o  ju r is d ic t io n  on 
th is  C o u rt to  s tr ip  an  ex p lic it A m e n d m en t o f  
th e  C o n s titu tio n  o f  i ts  su b s ta n t iv e  m ean in g .

[24b] C o n tra ry  to  th e  d is se n t 's  view , see 
post, a t  150, 79  L  E d  2d, a t  111, a n  in ju n c tio n  
based  on  fed e ra l law  s ta n d s  on v ery  d iffe re n t 
fooling, p a r t ic u la r ly  in  l ig h t  o f  th e  C iv il W ar 
A m en d m en ts . A s w e h av e  ex p la in ed , in  such  
coses th is  C o u rt is v es ted  w ith  th e  c o n s titu  
tionn l d u ty  to  v in d ic a te  " th e  su p re m o  a u th o r ­
ity  o f  tho  U n ite d  S ta te s ,"  Ex p n rto  Young, 
209 US. a t  123, 160. 52 L Ed 714, 28 S  C t 441 
(19081 T h e re  is no  co rre sp o n d in g  m n n d u te  to 
en fo rce s ta te  law.

18. S e e  R olston v M issouri F u n d  C om m is­
s io n e rs . 120 U S  390. 3 0  L  E d  721. 7 S  C t 599 
118871. In  R olston , how ever, (h e  s ta te  officials 
w ere  o rd e re d  to  com ply  w ith  "a p la in  m in is te ­
r ia l d u ty ,"  see  G re a t N o r th e rn  Life In s u ra n c e  
Co v R end, 322 US. n t 81. 88 L Ed 1121, 64 S 
C t 873, a  f a r  c ry  from  th is  cose, se e  n  20. 
in frn .
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19. T h e  cases a re  co llected  in  n  50  o f  th e  
d isse n t, post, a t  165-166, 79  L  E d  2d, a t  121. 
S e v e ra l o f  th e  cases do n o t r e s t  o n  a n  E lev­
e n th  A m e n d m e n t h o ld in g  n t  a l l. F o r  e x a m p le , 
fed e ra l ju r isd ic t io n  in  fac t w as  he ld  to  be 
lacking  in  M a r tin  v L an k fo rd , 245  U S  647, 62 
L E d  464, 38 S  C t 205 (19181, b e c a u se  o f  lack  
o f  d iv e rs ity . A  fa ir  r e a d in g  o f  S o u th  C a ro lin a  
v W esley, 155 US 542, 39 L  Ed 254. 15 S  C t 
230 (1895). n n d  th e  cases i t  c ites , m a k e s  c le a r  
th a t  th e  ru lin g  th e re  w as on th e  p u re ly  proce­
d u ra l  p o in t  t h a t  th e  p a r ty  p re ss in g  th e  a p p e a l 
w as n o t a  p a r ty  to  th e  p roceeding . In  tw o 
o th e r  coses th e  a lleg a tio n  w as th a t  a  s ta te  
officer o r  ag e n cy  had  ac ted  unconstitutionally,

- r a th e r  th a n  m ere ly  c o n tra ry  to  s ta te  law. 
A tch ison , T. & S. F. R. Co. v O 'C o n no r, 223 
U S  280, 56  L  Ed 436, 3 2  S  C t 216  (1912); 
H o pk ins v  C lcm son  A g ric u ltu ra l C ollege, 221 
U S  636, 55  L E d  890, 31 S  C t 654 (1911). In 
Jo h n so n  v  L ankford , 2-15 U S 541, 62 L  Ed 
460, 38  S  C t 203 (1918), th e  re lie f  so u g h t w as 
n o t in ju n c tiv e  re lie f  b u t  m o n ey  d a m a g e s  
u g a in s t th e  in d iv id u a l officer. S ee n 21, in f ra . 
N o ne  o f  th e se  coses ca n  bo sa id  to  be o v e r­
ru le d  by  o u r  ho ld ing  today . A s n o ted  in f ra , a t  
118, 79 L  Ed 2d , a t  90, th e  G re e n e  ca ses  do 
n o t d isc uss  th o  E lev e n th  A m e n d m e n t in  co n ­
n ec tio n  w ith  th e  s ta te - law  claim .

T in d u l v W esley, 167 U S 20-1, -12 L E d  137.
17 S  C t 770  (1857), an d  S cu llv  v B ird . 209  U S
4 8 1 ,5 2  L Ed 899, 28 S C t 597 11908), a r e  m o re
closely  a n a lo g o u s cases, In b o th  o f  th e se  old
coses, how ever, th e  a lleg a tio n  w as th a t  th e
d e fe n d a n ts  h ad  co m m itted  com m on-law  to r ts ,
n o t, os h e re , th a t  th e y  h a d  failed  to  c a r r y  o u t 
a ff irm a tiv e  d u tie s  ass ig n ed  to  th e m  by s ta tu te .  
S ee T in d a l. su p ra , a t  221, 42 L  Ed 137, 17 S  
C t 770 (d is tin g u ish in g  s u its  b ro u g h t " to  e n ­
force th e  d isc h a rg e  by (h e  d e fe n d a n ts  o f  a n y  
specific d u ty  en jo in ed  by th e  S ta te ” ); T r  o f 
Record in  T in d a l v W esley, O T  1896, no. 231, 
p  3 (co m p la in t alleged  th a t  d e fe n d a n ts  hod  
"w ro n g fu lly  e n te re d  in to  sa id  p re m ise s  n n d  
o u sted  th e  p la in tif f  . . .  to  th e  d a m a g e  o f  th e  
p la in tif f  (on th o u san d  do lla rs"); S cu lly , su p ra ,

PE N N H U R ST  STATE SUHUUG & F1USF. v FiAGLHimvmiN
465 U S 8 9 .7 9  L Ed

sovereign im m u n ity  cases th e  dis­
se n t relies on as analogy, w hile fa r  
from  uniform , m ak e  c le a r th a t  su it  
m ay no t be p red icated  on v iolations 
o f s ta te  s ta tu te s  th a t  com m and 
p u re ly  d isc retionary  du ties.5" S ince i t  
can n o t be doubted
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n t  483, 52  L  Ed 899, 28  S  C t 597 (alleg a tio n  
w as th a t  d e fe n d a n t h a d  " in ju r io u s ly  a(Tect[ed] 
th e  re p u ta tio n  a n d  s a le  o f [p lain tiff 's] p rod ­
ucts"). T o rt coses su c h  a s  th e se  w ere  exp lic itly  
o v erru le d  in L arson  v D om estic &. Foreign 
C om m erce Corp. 337 U S  682, 93  L  Ed 1628, 
69 S  C t 1457 (1949). S e e  in fra , a t  111-114, 79 
L  Ed 2d. n t  86-87.

20. See, e.g., P h ila d e lp h ia  Co. v  S lim son , 
223 US 605, 620, 56 L Ed 570, 32 S  C t 340 
(1912) ("T he  c o m p la in a n t d id  n o t usk th e  
c o u rt to  in te rfe re  w ith  th e  official d isc re tion  
o f  th e  S e c re ta ry  o f  W a r, b u t ch a lle ng e d  his 
a u th o r i ty  to  do th e  th in g s  o f  w h ich  co m p la in t 
w as  m ade"); S a n ta  F e  Pacific R. Co. v F a ll, 
259 U S  197, 198-199, 66 L Ed 896, 42 S  C l 
466 (1922) (sam e); se e  a lso  K endall v S tokes. 3 
IIo w  87 . 98. 11 L  E d  506  (1845) ("[A] pub lic  
officer is n o t liab le  to  a n  ac tio n  if  h e  fa lls in to  
e r r o r  in  a  cose w h e re  th o  n e t to  b e  d o n e  is  n o t 
m e re ly  n m in is te r ia l on e , b u t  is o n e  in re la ­
tio n  to  w hich  i t  is  h is  d u ty  to  ex e rc ise  ju d g ­
m e n t a n d  d isc re tion ; ev en  a l th o u g h  an  in d i­
v id u al m ay  su ffer by h is  m istak e"); N oble v 
U n ion  R iver L ogging R. Co„ 147 U S 165. 171- 
172. 37 I . Ed 123, 13 S C l 271 11893); B e lknap  
v S ch ild . 161 U S 10. 18, 40  L  E d  599, 16 S  C t 
443 (1896) (u n d e r  E lev e n th  A m en d m en t, in ­
ju n c tiv e  re lie f  is  p e rm itte d  w h e re  officer com ­
m its  a  to r t th a t  is " c o n tra ry  to  n p la in  official 
d u ty  req u ir in g  no  ex e rc ise  o f  d isc re tion"); 
W ells v Roper. 246 U S  335, 338, 62  L Ed 755, 
3 8  S  C t 317 (1918); L a rso n  v D om estic & 
Foreign  C om m erce C orp., 337 US. a t  695, 93 L 
Ed 1628, 69 S  C t 1457 (su it ch a lle n g in g  " In ­
co rre c t decision o s to  low  o r  fac t"  is b a rre d  " if  
th e  officer m ak ing  th e  decision w as em pow ­
e re d  to  do so"); id., a t  715, 93 L Ed 1628, 69  S  
C t 1457 (F ra n k fu r te r , J . ,  d isse n tin g )  'n o tin g  
t h a t  cases  involve o rd e rs  to  com ply  w ith  non- 
d isc re tio n a ry  d u tie s). T h e  op in io n s m ak e  c le a r  
t h a t  th e  q u estio n  o f  d isc re tio n  w en t to  sover­
eign  im m unity , a n d  n o t to  th e  c o u r t 's  m a n d a ­
m u s  pow ers g e n e ra lly . Sec, e. g ., P h ila d e lp h ia  
Co., su p ra , a t  618 -620 , 56 L Ed 570. 32 S  Ct 
340. T h e  ra tio n a le  a p p e a rs  lo  be th a t  d isc re ­
tio n a ry  d u tie s  h av e  a  g re a te r  im p a ct on th e  
sovereign  because th e y  "brin (g) th e  o p era tion  
o f  g o v ern m en ta l m a c h in e ry  in to  p la y ."  Lur-

2d 67. 10-1 S  C t 900
th a t  th e  s ta tu te s  

a t  issue h e re  gave p e titio n ers  broad 
d iscretion  in  o p era tin g  P en n h u rst, 
see  n 11, sup ra ; see also -146 F  Supp, 
a t  1324, th e  conduct alleged in  th is 
case  would n o t be u l tr a  v ires even 
u n d e r  th e  s tan d ard s  o f th e  d issen t's 
coses .51

so n , su p ra , n t  715, 93 L E d  1628, 69 S  C t 1457 
(F ra n k fu r te r ,  J „  d issen ting).

21. In  a n y  ev e n t, a s  w ith  th e  E leven th  
A m en d m e n t cases, se e  n  19, su p ra , th e  d isse n t 
a lso  is w rong  to  say  th a t  th e  fed era l sovereign  
im m u n ity  ca ses  i t  c ite s  post, a t  166, n 50, 79 
L  Ed 2d, a t  121, o re  today  o v erru le d . M any of 
th e m  w ere ac tio n s  fo r  d am a g es  in  to r t  ag a in s t 
th e  ind iv idua l ollicer. L ittle  v B o rrem e. 2 
C ra n c h  170, 2  L  E d  243 (180-1); W ise v  W ith ­
ers . 3 C ran c h  331. 2 L Ed 457 (1806); M itchell 
v H arm on y , 13 How 115, 14 I. Ed 75 11852); 
B a les  v C la rk , 95 U S 204. 24 L Ed 471 (1877): 
B e lk n a p  v S ch ild , 161 U S 10, 40  L  E d  599, 16 
S  C t 4-13 (1896), In B e lk n ap  th e  C ourt d rew  o 
ca re fu l d is tin c tio n  b e tw een  su c h  ac tio n s  and 
s u its  in  w h ich  th e  re lie f  w ould ru n  m ore 
d ire c tly  a g a in s t th e  S ta te . Id., a t  18, 40 L  Ed 
599, 16 S  C l 443. T h e  C o u rt d isa llow ed  in ju n c­
tiv e  re lie f  a g a in s t  th e  officers on th is  basis. 
Id., n t 23-25 . 40  L Ed 599, 16 S C t 443. 
C o n tra ry  to  th e  view  o f  th e  d isse n t, post, n t 
135, n  10. 79  L  Ed 2d , a t  101, n o th in g  in  o u r  
o p in ion  to u ch e s  th e se  coses. T hu  C o u rt in 
L arso n  s im ila r ly  d is tin g u ish e d  b e tw een  cases 
see k in g  m oney  d um ages a g a in s t th e  ind iv id­
u a l officer in  to r t ,  a n d  th o se  see k in g  in ju n c­
tiv e  re l ie f  a g a in s t  th e  officer in h is  official 
ca p ac ity . I t  h e ld  th a t  th e  l a t te r  so u g h t re lie f  
a g a in s t  th e  sovereign , w hile  th e  fo rm er m ight 
n o t. 337 US. a t  687-688 , a n d  n n  7. 8, 93  L Ed 
1628. 69 S  C t 1457.

T h e re  is la n g u a g e  in  o th e r  cases th a t  su g ­
gests  th e y  w ere  ac tio n s  a lleg in g  to r ts , not 
s ta tu to ry  v io la tions. S ee P h ila d e lp h ia  Co. v 
S lim so n . s u p ra , u t  623, 56 L Ed 570, 32 S  Ct 
340: S loan  S h ip y a rd s  C orp  v U n ited  S u ites 
S h ip p in g  Bd. E m erg en cy  F lee t C orp  . 258 US 
549, 568. 66 L Ed 762, 42 S  C t 386 119221; 
L an d  v  D o llar. 330 US 731, 736, 91 L Ed 1209, 
67 S  C t 1009 (1947), ( h e  re m n in d c r  c learly  
d is tin g u ish  ca ses  ( lik e  th e  p re se n t on el involv­
ing  s ta tu te s  th a t  com m an d  d isc re tio n a ry  
d u tie s  S ee n  20, s u p ra . In  u n v  ca se , th e  C o u rt 
in  L arson  ex p lic itly  lim ited  th e  preceden tia l 
v a lu e  o f  a ll o f  th e s e  cases. S ee M alone v 
Bowdoin, 369 US 643, 646, a n d  n 6, 8 L Ed 2d 
168. 82 S C t  980(1962).
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Thus, w hile th e re  is language in 
th e  e a rly  cases th a t  advances th e  
au th o rity -strip p in g  th eo ry  advocated 
by th e  d issent, th is  th eo ry  had n ev er 
been p ressed  a s  fa r  a s  Ju s tic e  S te ­
vens w ould do in  th is  case. A nd 
w hen th e  expansive  approach  

[465 U S  112]
o f  th e

d issen t was advanced, th is  C ourt 
p lain ly  a n d  explicitly  rejected  it. In 
L arson  v  D om estic & Foreign  Com­
m erce Corp. 337 U S 682, 93 L  Ed 
1628, 69 S C t 1457 (1949), th e  C ourt 
was faced w ith th e  a rg u m e n t th a t  
a n  a lleg a tio n  th a t  a  G o vernm en t 
official com m itted  a  to r t  sufficed to 
d istin g u ish  th e  official from  th e  sov­
ereign . T herefore, th e  a rg u m e n t 
w ent, a  su i t  for a n  in junc tion  to  
rem ed y  th e  in ju ry  would no t be 
ag a in s t th e  sovereign. T h e  C ourt re­
jec ted  th e  a rg u m en t, n o ting  th a t  it 
would m ak e  th e  doc trine  o f sover­
eign im m u n ity  superfluous. A p la in ­
tiff would need on ly  to  "claim  an  
invasion  of h is  legal rig h ts"  in o rder- 
to  ov errid e  sovereign  im m unity . Id., 
a t  693, 93 L Ed 1628, 69 S C t 1457.
In th e  C o u rt’s view, th e  a rg u m e n t 
"confusefd] th e  doc trine  o f  sovereign 
im m u n ity  w ith  th e  req u irem en t th a t

22. In  fac t, a s  th e  d isse n t i ts e lf  s ta te s , th e  
a rg u m e n t in  L arso n  t h a t  a n  a lle g a tio n  o f  
to r tio u s  a c tiv ity  o v erride s  sovere ign  im m u n ity  
is  e s s e n tia lly  th o  sa m e  a s  th e  d is se n t 's  a r g u ­
m e n t th a t  a n  a l leg a tio n  o f  co n d u c t c o n tra ry  
to  s ta tu te  o v e rrid e s  sovere ign  im m u n ity . See 
post, a t  158. 79 L  Ed 2d, a t  116. T h e  re s u lt in  
each  cose— us th e  C o u rt In L arson  recognizes 
— tu r n s  on  w h e th e r  th e  d e fe n d a n t s ta te  offi­
c ia l w as  em p o w ered  to  do  w h a t h e  d id , i. e„  
w h e th e r , ev e n  if  h e  a c ted  erro n e o u sly , i t  w as 
ac tio n  w ith in  th e  scope o f  h is  a u th o r ity . See 
L arso n . 337 US, a t  685, 93  L  E d  1628, 6 9  S  C t 
1457 (co n trov e rsy  on m e r its  con cerned  
w h e th e r  officer h ad  in te rp re te d  G o v e rn m e n t 
c o n tra c t  co rrec tly ); id ., a t  695, 9 3  L  E d  1628, 
69 S  C t 1457; id., n t  716-717 , 93 L Ed 1628. 69 
S  C t 1457 (F ra n k fu r te r ,  J . ,  d isse n tin g )  (in 
coses a l le g in g  a  to r t, th e  "official see k s  to  
screen  h im se lf  b eh in d  th o  sovereign"); id., a t  
721-722. 93  L Ed 1628, 69 S  C t 1457. W h a t 
th e  d is s e n t f a d s  to  n o te  is  th a t  th e  C o u rt in

a  p la in tiff  s ta te  a  cau se  o f  ac tio n ."  
Id., a t  692-693, 93 L Ed 1628, 69 S 
C t 1457. Tho d isse n t’s th eo ry  sufTers 
a  lik e  confusion .'--2 U n d e r th e  dis­
s e n t’s view, a  p la in tiff  w ould need 
only to claim  a  d e n ia l o f r ig h ts  p ro ­
tec ted  o r provided b y  s ta tu te  in  o r­
d e r to override  sovereign  im m unity . 
E xcept in  ra re  cases i t  w ould m ake 
th e  co n stitu tio n a l d o c tr in e  o f  sover­
eign  im m u n ity  a  n u llity .
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T h e  crucia l e le m en t o f  th e  dis­

s e n t’s theory  was a lso  th e  p la in tif fs  
cen ' ra l con ten tion  in  L arson . I t  is th a t  
"[a] sovereign, like  a n y  o th e r  p rin ci­
pal, can n o t au th o rize  its  a g e n t to 
v io la te  the  law ," so th a t  w hen  th e  
a g e n t does so h e  c an n o t be a c tin g  for 
th e  sovereign. Post, a t  153, 79 L  Ed 
2d, a t  113; see also  post, a t  142, 
148-149, 158, 79 L  Ed 2d. a t, 105-106, 
110,116; cf. L arson, su p ra , a t  693-694, 
93 L Ed 1628, 69 S  C t 1457 (" It is 
a rg u ed  . . . th a t  th e  com m ission o f a  
to r t  c an n o t be au th o rized  by th e  
so v e re ig n .. . . It is on th is  co n ten tio n  
th a t  th e  resp o n d en t’s  position  fu n d a ­
m en ta lly  re s ts  . . .’’). I t  is a  view  of 
agency law  th a t  th e  C o u rt in  L arson 
ex p lic itly  re jected .23 L a rso n  th u s  m ade

L arso n  ex p lic itly  re je c te d  th e  view  th a t  th e  
d isse n t h e re  a lso  ad v a n ces , w h ich  is  " th a t  a n  
officer g iv e n  th e  p o w er lo  m a k e  d ec is io n s  is 
o n ly  g iv en  th e  pow er to  m a k e  c o rre c t d ec i­
s io n s ."  Id., n t  695, 93  L  E d  1628. 69  S  C t 1457. 
T h e  C o u r t in  L arson  m ad e  c ry s ta l  c le a r  th a t  
on  officer m ig h t m ak e  e r r o r s  a n d  s til l  be 
a c tin g  w ith in  th e  scope o f  h is  a u th o r i ty .  Ibid. 
(T h e re  c a n  be no q u estio n  th n t  th e  d e fe n d a n ts  
h e r e  w e re  "g iven  th e  p o w e r  to  m a k e  d ec i­
s io n s"  a b o u t th e  o p e ra tio n  o f  P e n n h u rs t .  S ec 
n  11. s u p ra .)  T h e  d is se n t 's  v iew  t h a t  s ta te  
o fficers " h a v e  no d isc re tio n  to  co m m it a  to r t ."  
p ost, u t 132. n 7. 79 I, Ed 2d. a t  99. c a n n o t be 
reconc iled  w ith  th e  p ln in  h o ld in g  o f  L arson ,

23. " I t  h a s  been sa id , in  a  v e ry  sp ec ia l 
sen se , th a t ,  os a  m u tte r  o f  ngency  law , a  
p rin c ip a l m ay  n e v e r  la w fu lly  a u th o r iz e  th e  
co m m issio n  o f  a  to r t by h is  ag e n t, i lu t  th a t  
s ta te m e n t ,  in  i ts  u su a l c o n te x t, is  o n ly  a  w ay  
o f  say ing  th a t  a n  a g e n t 's  l ia b ility  fo r to r ts  
c o m m itte d  by h im  c a n n o t be av o id e d  by
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clear th a t ,  a t  lea s t in so fa r a s  in junc­
tive re lie f is sough t, an  e r ro r  o f law  
by s ta te  officers ac tin g  in  th e ir  offi­
cial capacities will n o t suffice to 
override th e  sovereign  im m u n ity  o f 
th e  S ta te  w h ere  th e  re lie f  effectively 
is ag a in st it. 337 US, a t  690, 695, 93 
L Ed 1628, 69 S C t 1457.3'  A ny re­
su ltin g  d isadvan tage  to  th e  p lain tiff 
was "outw eigh[ed]" by " th e  necessity

p lead ing  th o  d irec tio n  o r  a u th o r iz a tio n  o f  h is  
p rin c ip a l. T h e  a g e n t is  h im se lf  lia b le  w h o th o r  
o r  n o t h e  h a s  been  au th o riz e d  o r  even d i­
rected  to  com m it th e  to r t. T h is , o f  cou rse , 
does no t m ea n  th a t  th o  p rin c ip a l is  n o t liub le 
n o r  th a t  th e  to r tio u s  ac tio n  m ay  n o t be re ­
g a rd ed  o s  th e  a c tio n  o f  th e  p rin c ip a l."  337 
US, a t  694, 93  L  Ed 1628. 69 S  C t 1457 
(footnote om itted).

24. T h e  L arson  C o u rt n o ted  th a t  a  s im ila r  
a rg u m e n t "w a s  u t  o n e  tim e  ad v a n ced  in  con ­
nec tion  w ith  c o rp o ra te  ag e n ts , in  a n  e fio rt to  
avoid  c o rp o ra te  lia b ility  fo r to r ts , b u t  w us 
dec isively  re je c te d ."  Ib id . S ee 10 W . F le tc h e r. 
C yclopedia o f  th e  L aw  o f  P r iv a te  C o rp o ra tio n s 
§ 4877, p  350  (rev  e d  1978) (a co rp o ra tio n  is 
liab le  fo r to r ts  co m m itted  by  i ts  a g e n t w ith in  
th e  scope o f  h is  a u th o r i ty  even  th o u g h  th e  
" a c t  w as c o n tra ry  to  o r  in  v io la tion  o f  th e  
in s tru c tio n s  o r  o rd e rs  g iven  by i t  to  th e  of­
fend ing  ag e n t" ) ; id.. § 4 9 5 9  (sam e o s  to  
crim es).

T he d is se n t 's  s t r a in e d  in te rp re ta t io n  o f  L a r­
son, post, a t  153-155, 79 L  E d  2d , a t  113-114. 
s im ply  igno res th e  la n g u a g e  th a t  th e  d isse n t 
i ts e lf  quo tes: " I t  is  im p o r ta n t  to  n o te  th a t  in  
[u ltra  v ires] coses th e  re lie f  ca n  be g ra n te d , 
w ith o u t im p le ad in g  th e  so v ere ig n , on ly  be­
cau se  o f  th e  officer's lack  o f  de leg a te d  pow er. 
A claim  o f e r r o r  in  th e  ex e rc ise  o f  th a t  pow er 
is  th e re fo re  n o t  su ffic ien t."  337 U S. a t  6 8 9 - 
690. 93 L Ed 1628. 69 S  C t 1457.

25. A s w e h av e  d iscussed  s u p ra , a t  102-103, 
79 L Ed 2d. a t  80, E delm r.n  v Jo rd a n . 415 US 
651, 39 L E d  2d 662 . 94 S  C t 1347 (1974), a lso  
show s th a t  th e  b ro ad  u llro  v ire s  th e o ry  e n u n ­
c ia ted  in  Ex p a r te  Y oung. 209 U S 123, 52 L
Ed 714, 28 S  C t 441 (1908), a n d  in  som e o f  th e  
cases quo ted  by  th e  d is se n t h a s  been  d is ­
ca rd ed . In  E d e lm u n . a l th o u g h  th e  s la te  offi­
ce rs  w ere  a lleged  to  bo ac tin g  c o n tra ry  to  law , 
a n d  th e re fo re  sh o u ld  h av e  been  " s tr ip p e d  o f  
th e ir  a u th o r i ty "  u n d e r  th e  th e o ry  o f  th e  d is­
sen t. we held  th e  a c tio n  to  be b a r re d  by th e  
E lev e n th  A m en d m en t. T h e  d isse n t a t te m p ts  
to  d is tin g u ish  E d elm u n  on th e  g ro u n d  th a t

o f  p e rm ittin g  th e  G overnm en t 
[465 U S  114]

to carry
o u t  i ts  functions u n h am p ered  by di­
re c t jud ic ial in te rv en tio n .” Id., a t  
704, 93 L Ed 1628, 69 S C t 1457. If  
a n y th in g , th is  public  need is even 
g re a te r  w hen questions of federalism  
a re  involved. See su p ra , a t  99-100, 79 
L Ed 2d, a t  7 8 “

th e  re tro a c tiv e  re lie f  th e re ,  u n lik e  in junc tive 
re lie f, does n o t r u n  o n ly  ag a in s t th e  ag en t. 
P o st, a t  146. n 29. 79 L  Ed 2d, a t  108-109. To 
sa y  t h a t  in ju n c tiv e  re l ie f  a g a in s t s ta te  officials 
a c tin g  in  th e ir  official c a p a c ity  does no t ru n  
a g a in s t  th e  S ta te  is to  re so rt to  th e  fictions 
th a t  c h a ra c te riz e  th e  d is se n t 's  theorie s. U n­
lik e  th e  E ng lish  so v ere ig n  p e rh ap s , an  A m eri­
ca n  S ta te  ca n  a c t o n ly  th ro u g h  i ts  officials. It 
is  t r u e  th a t  th e  C o u r t in  E d elm a n  recognized 
th a t  re tro a c tiv e  r e lie f  o ften , o r  a t  le as t som e­
tim e s , h a s  a  g re a te r  im p a c t on  th e  s ta te  t r e a ­
s u ry  th a n  does in ju n c tiv e  re lie f, see  415 US, 
a t  666, n  11, 39  L  Ed 2d  662, 94 S  C t 1347. 
b u t  th e re  w as no su g g estio n  th a t  d am ages 
a lo n e  w ere  th o u g h t to  r u n  a g a in s t  th e  S ta te  
w h ile  in ju n c tiv e  r e lie f  d id  no t.

W e h av e  n o ted  th a t  th e  u u th o rily -s tr ip p in g  
th e o ry  o f  Y oung is n fiction th a t  h a s  been 
n a r ro w ly  c o n s tru ed . In  th is  lig h t, i t  m ay  .veil 
b e  w ondered  w h a t p rin c ip le d  basis  th e re  is to 
th e  u l t r a  v ires  d o c tr in e  os it w as s e t  fo r th  in  
L arso n  a n d  F lo rid a  D ept, o f  S ta te  v T re a su re  
S a lv o rs. Inc., 458 US 670. 73 L Ed 2d 1057. 
102 S  C t 3304 (1982). T h a t  d o c tr in e  excepts 
from  th e  E lev e n th  A m e n d m en t b a r  su its  
n g n in s t officers a c tin g  in  th e i r  official capac i­
tie s  b u t  w ith o u t a n y  s ta tu to ry  a u th o r ity , even 
th o u g h  th e  r e l ie f  w ould o p e ra te  ag a in s t th e  
S ta te . A t bo ttom , th e  d o c tr in e  is based on th e  
fiction o f th e  Y oung  op in ion . T h e  d isse n t's  
m e th o d  is m e re ly  to  ta k e  th is  fiction to  its 
ex tre m e . W hile  th e  d is se n t 's  re su lt m ay  be 
logical, in  th e  se n se  th a t  it is difficult to  d raw  
p rin c ip le d  lin e s  s h o r t  o f  th a t  en d . i ts  view  
w ould v ir tu a lly  e l im in a te  th e  co n stitu tio n a l 
d o c tr in e  o f  so v ere ig n  im m u n ity . I t  is a  re su lt 
from  w hich  th e  C o u rt in  L arson  w isely re ­
coiled . W c do  so  a g a in  today . F o r  p re sen t 
pu rp o ses, how ever, w e do  no m o re  th a n  ques­
tio n  th e  c o n tin u e d  v ita l i ty  o f  th e  u ltr a  v ires 
d o c tr in e  in  th e  E le v e n th  A m en d m en t contex t. 
W e hold o n ly  th a t  to  th e  e x te n t th e  doctrine 
is co n sis ten t w ith  th e  an a ly s is  o f  th is  opinion, 
i t  is a  v ery  n n rro w  excep tion  th a t  will allow  
s u it on ly  u n d e r  th e  s ta n d a rd s  s e t  fo r th  in  n
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The dissent in  Larson made m any 
o f the argum ents advanced by Jus­
tice  Stevens’ dissent today, and as­
serted th a t m any o f  the  same cases 
were being overru led  o r ignored.

[465 U S  115]
See

337 US, a t 723-728, 93 L  Ed 1628, 69 
S C t 1457 (F ra n k fu r te r, J., d issent­
ing). Those argum ents were rejected, 
and the  cases supporting  them  are 
m oribund. Since Larson was decided 
in  1949,“  no op in ion  by any M em ber 
o f th is  C ourt has cited the  cases on 
w h ich  the dissent p r im a r ily  re lies 
fo r a proposition as broad as the 
language the  dissent quotes. M an y  if  
no t most o f  these cases have no t 
been relied  upon in  an E leven th  
Am endm ent con text a t a ll. Those 
th a t have been so cited have been

26. T h e  d isse n t ap p e a rs  to  believe t h a t  L a r ­
son  is co n s is te n t w ith  a l l  p r io r  law . S e e  post, 
a t 153, 79 L  Ed 2d, a t  113. T h is  view  ig n o res 
th e  fa c t  th a t  th e  L arso n  C o u r t i ts e lf  u n d e r ­
stood th a t  i t  w as  req u ired  to  " reso lv e  [a) 
conflic t in  d o c tr in e ."  337 U S , a t  701, 93  L  E d - 
1628, 69 S  C t 1457. T h o  C o u r t s in c e  h a s  
recognized t i .a t  L a rso n  re p re se n te d  a  w a te r ­
shed  in  th e  law  o f  sovere ign  im m u n ity . In 
M alone v Bowdoin, 369 U S  643, 8 L E d  2d 
168, 8 2  S  C t 980  (1962), J u s t ic e  S te w a r t 's  
op in ion  for th e  C o u rt observed  th a t  " to  reco n ­
c ile  co m p le te ly  a l l  th e  dec isions o f  th e  C o u rt 
in  th is  field p rio r  to  1949 w ould b e  a  P ro c ru s ­
te a n  ta s k .” Id., n t  610, 8 L  Ed 2d  168, 8 2  S  C t 
980. H is op in ion  co n tin ued :

"T h e  C o u rt's  1919 L arso n  dec ision  m a k e s  i t  
u n n ec essa ry , how ever, to  u n d e r ta k e  th a t  ta s k  
h ere . F o r  in  L arso n  th e  C o u rt, a w a re  th a t  it 
w as ca lled  upon to  're so lv e  th e  conflic t in 
d o c tr in e ’ . . „ th o ro u g h ly  rev iew ed  th e  many- 
p rio r  decisions, a n d  m ad e  a n  in fo rm ed  a n d  
ca re fu lly  conside red  choice b e tw e en  th e  se e m ­
in g ly  conflic ting  p re c e d e n ts ."  Ibid.
T h e  C o u rt inc luded  m an y  o f  th e  cases  upon  
w h ich  th e  d isse n t re lie s  in  i ts  lis t  o f  coses 
th a t  w ere  re jected  by L arso n . S e c  369 U S, a t  
6-16, n  6, 8 L Ed 2d 1 6 8 ,8 2  S  C t 980.

27. E .g., R olston v M issouri F u n d  C om m is­
s ioners, 120 U S 390, 30  L Ed 721, 7 S  C t 599  
(1887) (n e v er  cited): S cu lly  v B ird , 209 U S 481.
52  L  Ed 899, 28  3  C t  597  (1908) (n e v e r  cited): 
H opk ins v C lem son A g ric u ltu ra l College, 221 
U S 636. 55 L E d  890, 31 S  C t 654 (1911) 
(nev er ci(ed); Jo h n so n  v L an k ford , 245 U S

re lied  upon on ly  fo r propositions 
w ith  w h ich  no one today quarre ls .”  
The p la in  fact is th a t  th e  d issent’s 
bryad theory,

[465 U S  116) 
i f  i t  ever was accepted 

to the fu ll e x ten t to  w h ich  i t  is now 
pressed, has not been the law  fo r  a t 
least a generation.

The reason is obvious. U n d e r the 
dissent’s v iew  o f the u lt ra  v ires  doc­
tr in e , the  E leventh  A m endm ent 
w ould  have force o n ly  in  the  rare  
case in  w h ich  a p la in t if f  foo lish ly  
a ttem pts  to  sue the S tate in  its  own 
name, o r w here he cannot produce 
some sta te  s ta tu te  th a t has been 
v io la ted  to h is asserted in ju ry . Thus, 
th e  u lt ra  v ires doctrine, a  na rrow  
and questionable exception, would

541, 62 L  Ed 460, 38 S  C t 203 (1918) (n e v e r  
cited ); L an d  v D ollar, 330  U S 731, 91 L Ed 
1209, 67 S  C t 1009 (1917) (cited  o n ly  for 
p ro p o sitio n  th a t  ju d g m e n t th n t  w ould  expend  
i ts e lf  on  pub lic  tr e a s u ry  o r  in te r f e r e  w ith  
p u b lic  a d m in is tra tio n  is  a  s u i t  a g a in s t  th e  
U n ite d  S ta te s); C u n n in g h a m  v M acon  & 
B ru n sw ic k  R. Co. 109 U S  446, 27 L  Ed 992. 3 
S  C t 292 (1883) (cited  o n ly  fo r  p roposition  th a t  
a  s u i t  a lle g in g  u n c o n s titu tio n a l co n d u c t is no t 
b a r re d  by th e  E lev e n th  A m en d m e n t, a n d  th a t  
S ta te  c a n n o t be su e d  w ith o u t i ts  consen t); 
P o in d e x te r  v G reenhow , 1 1 1 U S 270, 29 L  Ed 
185, 5  S  C t 903  (1885) (u n c o n stitu tio n a l-c o n - 
d u c t s u i t  is  n o t s u it  a g a in s t  S ta te ); R e ag an  v 
F a rm e rs ' Loon & T ru s t  Co., 164 U S 362 , 38  L 
E d  1014, 14 S  C t 1047 (1894) (sam el. P r io r  to  
F lo r id a  D ep t, o f  S ta te  v T re a s u re  S a lv o rs , Inc. 
su p ra , T in d a l v W esley, 167 U S 204, 42 L Ed 
137, 17 S  C t  770  (1897), h a d  b ee n  c i te d  on ly  
fo r  th o  p roposition  th a t  a  s u it a lleg in g  u n c o n ­
s t i tu t io n a l  c o n d u c t is n o t b a r re d  by th o  E lev ­
e n th  A m en d m en t. T h e  p lu ra lity  o p in io n  in 
T re a s u re  S a lv o rs  d iscussed  T in d a l a t  som e 
le n g th , 458 US. u t 685-688 , 73 L Ed 2d 1057,
102 S  C t  330-1, b u t n o ted  th a t  th e  ru le  o f  
T in d a l "w a s  c larified  in L arso n ."  458 U S. a t 
688, 73  L  E d  2d  1057, 102 S  C t 3304; see  olso 
id., a t  715, n  13, 73 L E d  2d 1057, 103 S  C t 
3304 (W hite , J „  c o n c u rr in g  ill ju d g m e n t in 
p a r t  a n d  d isse n tin g  in  p a r ti.

A s n o ted , n  26, su p ra , som e o f  th e se  cases 
w ere a lso  c i te d —a n d  re je c te d — in M alon e  v 
Bow doin, s u p ra , a t  646, n 6, 8 L  Ed 2d  168, 82 
S  C t 980.
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sw allow  the general ru le  th a t a su it 
is against the S tate i f  the  re lie f  w il l 
ru n  aga inst i t .  T h a t re su lt gives the 
dissent no pause presum ably because 
o f  its  v iew  th a t the  E leven th  A m e n d ­
m e n t and  so v e re ig n  im m u n ity  
"  'undoubted ly ru [n ] counter to  mod­
e rn  dem ocratic notions o f  the  m oral 
respons ib ility  o f the  S ta te .’ ’ ’ Post, a t 
164, n 48, 79 L  Ed 2d, u t 120 (quot­
in g  G rea t N o rth e rn  L ife  Insurance 
Co. v Read, 322 US 47, 59, 88 L  Ed 
1121, 64 S C t 873 (1944) (F ra nk ­
fu rte r , J., dissenting)). T h is  a rgu­
m en t has not been adopted by th is  
C ourt. See G reat N o rth e rn  L ife  In ­
surance Co. v Read, supra, a t 51, 88 
L  Ed 1121, 64 S C t 873 ("E ffo rts  to 
force, th rough su its  aga inst officials, 
perform ance o f  promises by a state 
co llide  d ire c tly  w ith  the necessity 
th a t a sovereign m ust be free from  
ju d ic ia l com pulsion in  the ca rry in g  
o u t o f  its  policies w ith in  the lim its  o f 
the  C ons titu tion ’’); Larson, 337 US, 
a t 704, 93 L  Ed 1628, 69 S C t 1457 
("T h e  Governm ent, as representative 
o f  the com m un ity  as a whole, cannot 
be stopped in  its  tracks . . .’’). M ore­
over, the a rgum en t subs tan tia lly  
misses the p o in t w ith  respect to 
E leven th  A m endm ent sovereign im ­
m u n ity . As Justice  M arsh a ll has ob­
served, the E leven th  A m endm ent’s 
res tr ic tio n  on the  federa l ju d ic ia l 
power is based in  la rge p a rt on " th e  
problem s o f  federa lism  in h e re n t in  
m ak ing

[465 U S  117)
one sovereign appear 

against its  w i l l  in  the  courts o f the 
o th e r."  Employees v  M issouri Dept, 
o f P ub lic  H ea lth  and W elfare, 411 
US, a t 29-1, 36 L  Ed 2d 251, 93 S C t 
1614 (concurring  in  resu lt). The dis­
sent to ta lly  rejects the E leventh 
A m endm ent's basis in  federalism .

C

[25] The reasoning o f o u r recent

decisions on sovereign im m u n ity  
thus leads to  th e  conclusion th a t  a 
federa l s u it  aga inst state o ffic ia ls on 
the basis o f  state law  contravenes 
the  E leven th  A m endm ent w hen—as 
here— th e  re l ie f  sought and ordered 
has an im pac t d ire c tly  on the  S tate 
itse lf. In  reach ing  a co n tra ry  conclu­
sion, th e  C ou rt o f  Appeals re lied  
p r in c ip a lly  on a separate lin e  o f 
cases dea ling  w ith  pendent ju r is d ic ­
tion . The  c ruc ia l po in t fo r the  C ourt 
o f Appeals was th a t  th is  C ou rt has 
gran ted  re l ie f  aga inst s ta te  offic ia ls 
on the  basis o f  a pendent state-law  
cla im . See 673 F2d, a t 657-658. We 
the re fo re  m ust consider the  re la tio n ­
sh ip  between pendent ju r is d ic tio n  
and the  E leven th  Am endm ent.

[26, 27] T h is  C ourt long hns held 
genera lly  th a t when a federa l court 
obta ins ju r is d ic t io n  over a  federa l 
c la im , i t  m ay ad judicate o th e r re­
la ted  cla im s over w h ich  the court 
o therw ise w ould not have ju r is d ic ­
tion . See, e. g „  M in e  W orkers  v 
Gibbs, 383 US 715. 726, 16 L  Ed 2d 
218, 86 S C t 1130 (1966); Osborn v 
B ank o f  U n ite d  States, 9 W heat 738, 
819-823, 6 L  Ed 204 (1824), The 
C ourt also has held th a t a federal 
cou rt m ay resolve a case solely on 
the basis o f a pendent state-law 
c la im , see S ile r, 213 US, a t 192-193, 
53 L  Ed 753, 29 S C t 451 and th a t in 
fact the cou rt usua lly  shou ld  do so 
in  o rder to  avoid federa l constitu ­
tio n a l questions, see id., a t  193, 53 L  
Ed 753, 29 S C t 451; A shw ander v 
T V  A, 297 US 288, 347, 80 L  Ed 688, 
56 S C t 466 (1936) (B randeis, J., 
concu rring ) (” [ l ] f  a  case can be de­
cided on e ith e r o f  two grounds, one 
in vo lv in g  a cons titu tio n a l question, 
the o th e r a question o f  s ta tu to ry  
construction  o r genera l law , the
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C ourt will decide on ly  th e  la tte r"). 
B u t pen d en t ju risd ic tio n  is a  judge- 
m ade doctrine  in ferred  from  th e  gen­
e ra l  language  o f A rt. III. T h e  ques­
tion  p resen ted  is w h e th e r th is  doc­
tr in e

[405 US 118] 
m ay  be viewed a s  d isp lacing  

th e  exp lic it lim ita tio n  on federa l ju ­
risdiction con tained  in th e  E leven th  
A m endm ent.

As th e  C ourt o f A ppeals no ted , in  
S ile r  and sub seq u en t cases concern­
in g  p en d en t ju risd ic tio n , re lie f  w as 
g ra n te d  ag a in s t s ta te  officials on the  
basis o f sta te -law  c la im s th a t  w ere 
p en d en t to  federal co n stitu tio n a l 
claim s. In none  o f th ese  cases, how­
ever, did th e  C ourt so m uch  a s  m en ­
tion  th e  E leven th  A m en d m en t in 
connection  w ith  th e  s ta te -law  claim . 
R a th e r , th e  C o u rt a p p ea rs  to  have  
assum ed th a t  once ju r isd ic tio n  was 
estab lished  over th e  federal-lnw  
claim , th e  doctrine  o f p en d en t ju r is ­
diction  w ould estab lish  p ow er to 
h e a r  th e  sta te -law  claim s a s  well. 
T he C ourt has not addressed  
w h e th e r th a t  doc trine  has a  d ifferen t 
scope w hen applied to  su its  a g a in s t 
th e  S ta te . T h is is i llu s tra te d  by 
G reene v Louisville & In te ru rb a n  R. 
Co. 244 US 499, 61 L Ed 1280, 37 S

28. T h e  case  w as  a rg u ed  in  th e  s a m e  w ay. 
T h e  E lev e n th  A m en d m en t a r g u m e n t in  th e  
b rie fs  is  confined to  th e  fed era l c o n s ti tu tio n a l 
c la im s. See, c. g., B rie f  fo r L ou isv ille  &  N a sh ­
ville R. Co.. O T  1916, Nos. 778, 779. p p  15-38  
lju risd ic tio n  o v er federn l c laim si; id ., a t  2 8 -39  
(p e n d e n t ju r isd ic t io n  o v er  s ta le  c lo im sl. In ­
deed th e  S tn to 's  b r ie f  so m ew h a t c u r io u s ly  
closes w ith  a  concession th a t  th e  fed era l 
co u rts  h a d  ju r isd ic tio n . B r ie f  fo r S la te  B o ard  
an d  0 d icers , O T, 1916, N os 778, 779, p  139; 
see  R eply  B rief, O T  1916, N i t .  778, 779, p  2 
(p o in tin g  o u t concession!. T l. is, w h ile  th e  
S ta le 's  position  Dn th e  C o u r t’s  ju r isd ic t io n  
ov er th e  federn l c la im s  is so m ew h a t u n c le a r , 
th e  S ta te  n e v e r  a rg u e d  th a t  th e re  m ig h t not 
b e  ju r isd ic t io n  o v er  th e  local-lnw  c la im s  i f  th e

C t 673 (1917), in w hich th e  plaintifT 
ra ilro ad s sued s ta te  officials, a lleging 
th a t  c erta in  tax  assessm en ts w ere 
excessive u n d e r th e  F o u rte en th  
A m endm ent. T h e  C ourt f irs t re jected  
th e  officials’ a rg u m e n t th a t  th e  E lev­
en th  A m endm ent b a rred  th e  federal 
co n stitu tio n a l claim . I t  held  th a t  Ex 
p a r te  Y oung applied  to a ll  a llega­
tions challeng ing  th e  c o n stitu tio n a l­
ity  o f official action , reg ard less  o f 
w h e th er th e  s ta te  s ta tu te  u n d e r 
w hich th e  officials p u rp o rted  to  ac t 
w as co n stitu tio n a l o r u n co n stitu ­
tiona l. See 244 US, a t  507, 61 L Ed 
1280, 37 S C t 673. H av ing  d e te r­
m ined th a t  th e  E leven th  A m end­
m en t did no t deprive th e  federal 
co u rt o f  ju risd ic tio n  over th e  Four­
tee n th  A m en d m en t question , th e  
C ourt declared  th a t  th e  c o u rt’s ju r is ­
diction  ex tended  " to  th e  d e te rm in a ­
tion  o f  a ll  questions involved in th e  
case, in c lud ing  questions o f  s ta te  
law , irresp ec tiv e  o f th e  disposition  
th a t  m ay  be m ade of th e  federal 
question , o r w h e th er i t  be found nec­
essary  to  decide i t  a t  a ll.” Id., a t  508,
61 L  E d 1280, 37 S  C t 673. T h e  case 
th e n  w as decided solely on s ta te -law  
grounds. Accord, Louisville & N ash ­
v ille  R. Co. v G reene, 244 US 522, 61 
L  Ed 1291, 37 S C t 683 (1917).=*

C o u rt fou n d  ju r isd ic t io n  o v er th e  fe d e ra l q u es­
tio n  in  th e  case .

N o r do a n y  o f  th e  o th e r  p en d e n t-ju risd ic tio n  
coses c ited  in  J u s tic e  S te v e n s’ d isse n t, post, a t 
166. n  52, 79  L Ed 2d. a t  121, d isc uss  th e  
E le v e n th  A m en d m e n t in  co n n ectio n  w ith  th e  
s ta te - la w  c la im s. M oreover, s ince L arso n  w as 
d ec id ed  in  1949, m a k in g  c le a r  t h a t  m e re  vio­
la tio n s  o f  s ta te  law  w ould n o t o v e rrid e  th e  
E le v e n th  A m en d m en t, th e se  coses hove been 
c i te d  o n ly  fo r  th e  p ro p o sitio n  th a t ,  a s  a  g e n ­
e r a l  m a t te r ,  a  federal c o u r t sh o u ld  dec ide a  
case  on  s ta te - law  g ro u n d s w h ere  possib le  to 
a vo id  a  fed ern l co n s ti tu tio n a l q u estio n . N o th ­
in g  in  o u r  decision is m e a n t to  c a s t  d o u b t on  
th e  d e s ira b ility  o f a p p ly in g  th e  S ile r  p rin c ip le  
in  ca ses  w h e re  th e  fed e ra l c o u r t h as  ju r isd ic ­
tio n  to  dec ide th e  s ta te - la w  issues.
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[465 U S  119]
[28] These cases thus did not d i­

re c tly  con fron t th e  question before 
us. ” [W ]hen questions o f  ju r is d ic tio n  
have been passed on in  p r io r  deci­
sions sub s ile n tio , th is  C ourt has 
never considered its e lf  bound when 
a subsequent case f in a lly  b rings the 
ju r is d ic tio n a l issue before us.”  H a­
gans v Lavine, 415 U S  528, 533, n 5, 
39 L  Ed 577, 94 S  C t 1372 (1974).”  
We there fore  v iew  the  question as 
an open one.

[29-32] As noted, the  im p lic it  v iew 
o f  these cases seems to  have been 
th a t once ju r is d ic tio n  is established 
on the basis o f  a federa l question, no 
fu r th e r  E leven th  A m endm ent in ­
q u iry  is necessary w ith  respect to 
o th e r cla im s raised in  the  case. This 
is ,nn erroneous v iew  and co n tra ry  to 
the p rinc ip les  established in  ou r 
E le v e n th  A m e n d m e n t de c is io n s . 
"T h e  E leven th  A m endm ent is an 
e xp lic it l im ita t io n  o f  the  ju d ic ia l 
power o f the U n ite d  S tates." M is ­
sou ri v  F iske, 290 US, a t 25, 78 L  Ed 
145, 54 S C t 18. I t  deprives a federal 
cou rt o f power to  decide ce rta in  
c la im s against S tates th a t otherw ise
would be w ith in  the

[405 U S  120)
scope o f A rt

I l l ’s g ra n t o f ju r is d ic tio n . F or exam ­
ple, i f  a la w su it aga inst sta te  offic ia ls 
under 42 U SC § 1983 [42 USCS 
§ 1983] a lle g e s  a c o n s t itu t io n a l 
c la im , the federa l cou rt is barred 
from  aw ard ing  damages aga inst the  
sta te  treasury  even though  the c la im

29, See E d e lm a n  v J o rd a n ,  415 US, a t  671, 
39  L Ed 2d 662. 94 S  C t  1347 ( ''H a v in g  now 
had  nn  o p p o rtu n ity  lo  m o re  fully  conside r th e  
E lev e n th  A m e n d m e n t is su e  a f t e r  b riefing  nnd  
a rg u m e n t, w e d isn p p ro v e  th e  E lev e n th  
A m en d m en t h o ld in g s  o f  {certa in  p rio r) cases 
lo  th e  e x te n t t h a t  th e y  n re  in c o n sis ten t w ith  
o u r  ho ld ing  today").

30. See, e. g.. M onaco  v M ississipp i. 292 US,

a rises  u n d e r th e  C onstitu tion . See 
Q uern  v Jo rd a n , 440 U S 332, 59 L 
Ed 2d 358, 99 S C t 1139 (1979). 
S im ilarly , i f  a  § 1983 ac tio n  a lleg ing  
a  co n stitu tio n a l claim  is  b ro u g h t d i­
rec tly  a g a in s t a  S ta te , th e  E leven th  
A m endm ent b a rs a  federa l co u rt 
from  g ra n tin g  an y  re lie f  on th a t  
claim . See A labam a v P u g h , 438 U S 
781, 57 L  Ed 2d 1114, 98  S  C t 3057
(1978) (per curiam ). T he A m en d m en t 
th u s  is a  specific co n stitu tio n a l b a r  
ag a in st h e a r in g  even F e d e r a l  c laim s 
th a t  o th erw ise  w ould be  w ith in  th e  
ju risd ic tio n  o f  th e  federa l courts.”

[33] T h is  con stitu tio n a l b a r  app lies 
to  p ende  . c la im s a s  w ell. As no ted  
above, p en d en t ju risd ic tio n  is a  
judge-m ade doctrine  o f expediency 
and  efficiency derived from  th e  gen ­
e ra l A r t  III  lan g u ag e  co n ferring  
pow er to  h e a r  a ll  "cases” a ris in g  
u n d e r federal law  o r be tw een  d iverse  
parties . See M ine W orkers v Gibbs, 
383 US, a t  725, 16 L E d 2d  218, 8 6  S 
C t 1130. See also  H ag an s  v  Lavine, 
su p ra , a t  545, 39 L Ed 2d  577, 94 S  
Ct 1372 (te rm in g  p en d en t ju risd ic ­
tion " a  doctrine  o f discretion"). T h e  
E lev en th  A m endm ent sh o u ld  no t be 
co n stru ed  to  ap p ly  w ith  less force to  
th is  im plied  form  o f  ju risd ic tio n  
th a n  it  does to  th e  exp lic itly  g ran ted  
pow er to  h e a r  federal claim s. T he 
h is to ry  o f th e  adoption  a n d  develop­
m en t o f th e  A m endm ent, see  su p ra , 
a t  94-100, 79 L Ed 2d, a t  76-78, 
confirm s th a t  i t  is an  indep en d en t 
lim ita tio n  on all exerc ises o f A rt III 
power: " th e  e n tire  ju d ic ia l  pow er

a t  322, 78  L Ed 1282, 54 S  C t 7-15 ("(A )lthough  
a  case  m ay  a r is e  u n d e r  th e  C o n s titu tio n  a n d  
la w s o (  th e  U n ite d  S la te s ,  t h e  ju d ic ia l pow er 
does n o t ex te n d  to  i t  if  th e  s u i t  is  sough t to  be 
p ro se cu te d  a g a in s t  n S ta te , w ith o u t h e r  c o n ­
se n t . by  o n e  o f  h e r  ow n  c itiz e n s” ); M issouri v 
F iske. 290  U S 18, 25 -2 6 . 78 L E d  145. 54 S  Ct 
18(1933).
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gran ted  by th e  C onstitu tion  does not 
embrace a u th o r ity  to  e n te rta in  a 
s u it  b ro u g h t by  p riva te  parties 
aga inst a S tate w ith o u t consent 
g ive n ," E x  p a rte  S ta te  o f  N ew  Y ork , 
256 US, a t 497, 65 L  Ed 1057, 41 S 
C t 588. I f  we w ere to  hold otherw ise, 
a  federa l co u rt could aw ard damages 
aga inst a S tate on th e  basis o f 
a pendent c la im . O u r decision in  

[465 US 121]
Edelm an v Jordan , makes c leu r th a t  
pendent ju r is d ic t io n  does n o t p e rm it 
such an evasion o f  the im m u n ity  
guaranteed by th e  E leven th  Am end­
m ent. We the re  he ld  th a t " th e  D is­
t r ic t  C ou rt was correc t in  exercis ing 
pendent ju r is d ic tio n  over [p la in tif fs ’] 
s ta tu to ry  c la im ,"  415 US, a t 653, n 
1, 39 L  Ed 2d 662, 94 S C t 1347, bu t 
then  concluded th a t the E leven th  
Am endm ent barred  an  aw ard o f  re t­
roactive  re l ie f  on the  basis o f th a t 
pendent c la im . Id., a t  678, 39 L  Ed 
2d 662, 94 S C t 1347.

[34] In  sum, co n tra ry  to  the view 
im p lic it  in  decisions such as Greene 
v  L o u isv ille  &  In te ru rba n , R. Co.,
244 US 499, 61 L  Ed 1280, 37 S C t 
673 (1917), n e ith e r pendent ju r is d ic ­
t io n  n o r any o th e r basis o f ju r is d ic ­
t io n  m ay override  th e  E leventh  
A m endm ent.31 A  federa l co u rt m ust 
exam ine each c la im  in  a case to  see 
i f  the  cou rt's  ju r is d ic tio n  over th a t 
c la im  is barred by the E leventh  
A m endm ent. We concluded above 
th a t a c la im  th a t sta te  offic ia ls v io ­
la ted  sta te  law  in  ca rry in g  o u t th e ir  
o ffic ia l respons ib ilities  is a c la im  
aga inst the  S ta te  th a t is protected 
by the  E leven th  Am endm ent. See 
supra, a t 106, 79 L  E d 2d, a t 82. We 
now ho ld  th a t  th is  p rin c ip le  applies 
as w e ll to  s ta te -law  cla im s b rough t 
in to  federa l cou rt under pendent j u ­
r isd ic tion .

D

Respondents urge th a t app lica tion  
o f  th e  E leven th  A m endm ent to  pen­
den t sta te-law  c la im s w i l l  have a 
d is rup tive  effect on lit ig a t io n  aga inst 
s ta te  officials. They argue th a t  the  
"considera tions o f  ju d ic ia l economy, 
convenience, and fa irness to  l i t i ­
g an ts”  th a t un d erlie  pendent ju r is ­
d ic tion , see Gibbs, supra, a t 726, 16 
L  Ed 2d 218, 86 S C t 1130, counsel 
aga inst a resu lt th a t m ay cause l i t i ­
gants to  s p lit  causes o f  action be­
tween s ta te  and federa l courts. They 
also contend th a t the  po licy  o f avoid­
in g  unnecessary co n s titu tio n a l deci­
sions w i l l  be contravened i f  p la in tiffs  
choose to forgo th e ir  s ta te-law  cla im s 
and sue on ly  in  federa l co u rt or, 
a lte rn a tive ly , th a t the po licy  o f  Ex 
p a rte  Young

[465 U S  122]
w il l  be h indered i f  

-  p la in tif fs  choose to  forgo th e ir  r ig h t  
to  a federa l fo rum  and b r in g  a ll o f 
th e ir  c la im s in  sta te  court.

[35, 36] I t  m ay be th a t app ly ing  
the  E leven th  A m endm ent to pen­
den t c la im s resu lts in  federa l c la im s 
be ing b rough t in  sta te  court, o r in  
b ifu rc a tio n  o f cla im s. T h a t is not 
uncom m on in  th is  area. U nde r Edel­
m an v Jordan, supra, a s u it  against 
state offic ia ls fo r re troactive  mone­
ta ry  re lie f, w he ther based on federa l 
o r  s ta te  law , m ust be b ro u g h t in  
state court. Challenges to  the  v a lid ­
i t y  o f  s ta te  tax  systems under 42 
USC § 1983 [42 USCS §1983] also 
m ust be b rought in  sta te  court. F a ir  
Assessment in  Real Estate Assn.,
Inc. v M cN nry, 454 US 100, 70 L  Ed 
2d 271, 102 S C t 177 (1981). U n d e r 
the  abstention  doctrine , unc lear is­
sues o f state law  com m only are s p lit

31. S ee M issouri v  F iske, su p ra , a t 27. 78 L a g a in s t  th e  S ta te  because th e  b ill is  a n c illa ry  
Ed 145, 54  S  C l 18 ("T h is  is  no t le ss a  s u i t  a n d  su p p lem e n ta l" !.
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o ff and referred to the sta te  courts.33

[465 U S  123]
In  any case, the answer to  respon­

dents' assertions is th a t such consid­
era tions o f  po licy cannot override 
the  cons titu tiona l lim ita t io n  on the 
a u th o r ity  o f the federa l ju d ic ia ry  to 
ad jud ica te  suits against a State. See 
M issouri v Fiske, 290 US, a t 25-26, 
78 L  Ed 145, 54 S C t 18 ("Considera­
tions o f convenience open no avenue 
o f escape from  the [A m endm ent’s] 
re s tr ic tio n ").33 T h a t a l i t ig a n t ’s 
choice o f fo rum  is reduced "has long 
been understood to be a p a rt o f the 
tension inh e re n t in  o u r system o f 
federa lism ." Employees v M issouri

32. M oreover, a llow ing  c la im s a g a in s t s ta te  
officials based  on s ta te  law  to  be b ro u g h t in 
th e  fed era l c o u rts  does n o t  n e c essa rily  fos ter 
th e  policies o f  " ju d ic ia l econom y, convenience 
a n d  fa irn ess  to  lit ig n n ta ."  M ine W o rk ers v 
G ibbs, 383 U S 715, 726, 16 L Ed 2d 218. 86 S  
C t 1130 (1966), on w h ich  p e n d e n t ju r isd ic tio n  
is  founded. F o r exnm ple , w hen  a  fed e ra l deci­
sio n  on s ta te  law  is o b ta in ed , th e  federal 
c o u r t 's  co n stru c tio n  o ften  is u n c e r ta in  an d  
ep h e m e ra l. In cases o f  ongoing o v e rs ig h t o f  a  
s ta te  p ro g ram  th a t  m ay  ex ten d  o v e r  y e a rs , us 
in  th is  case, th e  fed era l in tru s io n  is lik e ly  to 
be ex tensive . D uplica tion  o f  effort, inconve­
n ience , an d  u n c e rto in ty  m ay  w ell re su lt. See, 
e.g ., B urfo rd  v S u n  O il Co. 319 U S 315, 327, 
87 L Ed 1-124, 63 S  C t 1098 (19431 ("D elay, 
m isu n d e rs ta n d in g  o f  local law , a n d  need less 
federn l conflict w ith  th e  s ta te  policy, a r e  th e  
in e v ita b le  p roduc t o f th is  d oub le  [i. o.. federal- 
s ta te )  sy s te m  o f rev iew "). T h is  case  is an  
exnm ple . H ere , th e  fed e ra l c o u rts  effectively  
h av e  been  u n d e r ta k in g  to  o p e ra te  a  m ajo r 
s ta te  in s ti tu tio n  bnsed on in fe ren ce s  d ra w n  
from  d ic ta  in a  stn to -co u rt op in ion  n o t decided 
u n til  fou r  y e a rs  a f te r  th e  su it w as begun . T he 
su ite  c o u r t h a s  h ad  no  o p p o rtu n ity  to  review  
th e  fed era l c o u r ts ’ c o n s tru c tio n  o f  its  op in ion , 
o r  th e ir  choice o f  rem ed ies. T h e  o n ly  su re -  
escape  from  a n  e rro n e o u s  in te rp r e ta t io n  o f 
s ta te  law  is p re su m ab ly  th e  r a th e r  c u m b e r­
som e rou te  o f  leg isla tion .

W nste  a n d  d e lay  m ay  ulso re su lt from  a b ­
s te n tio n , w h ich  often  is ca lled  for w hen  s ta te  
law  is u n c le a r , see  B ag ge tt v B u llitt, 377 US 
360. 378-379, 12 L Ed 2d 377, 84 S  C t 1316 
(196-1) r o b s te n i io n  o p e ra te s  to  r e q u ire  piece­
m ea l ad jud ica tio n  in m an y  co u rts , th e reb y  
d e lay in g  u ltim a te  ad jud ica tio n  on th e  m erits

Dept, o f P ub lic  H e a lth  and W elfare, 
411 US, a t 298, 36 L  Ed 2d 251, 93 S 
C t 1614 (M arsha ll, J., concu rring  in  
result).

TV

[37] Respondents contend tha t, re­
gardless o f  the  a p p lica b ility  o f the 
E leventh  Am endm ent to th e ir  state 
c la im s aga inst p e titio ne r state offi­
cials, the  judg m e n t m ay s t i l l  be up­
held aga inst pe titio ne r county o ffi­
cials. We are not persuaded. Even 
assum ing th a t these offic ia ls are not 
im m une  from  s u it cha lleng ing  th e ir  
actions under the M H /M R  A ct,31 i t

fo r  a n  u n d u e  le n g th  o f  tim e ") (c ita tio n s  o m it­
ted). o r  from  d ism issa ls  on th e  basis  o f com ity , 
w hich  h a s  sp ec ia l forco w hen  re lie f  is so u g h t 
o n  stn tc -law  g ro u n d s, see G ibbs, auprn . o t 726, 
16 L Ed 2d 218, 86 S  C t 1130; H aw ks v 
I la m il l, 288 US 52, 61, 77 L Ed 610, 53 S C t 
240 (1933).

33. Cf. A ld in g c r  v H ow ard . 427 US 1, 14-15. 
49 L Ed 2d 276. 96 S  C t 2413 (1976) (A lthough  
"c o n sid e ra tio n s  o f  ju d ic ia l econom y" would be 
served  by p e rm ittin g  p e n d e n t-p a rty  ju r isd ic ­
tio n , " th e  ad d it io n  o f a  com p le te ly  new  p a r ty  
w ould r u n  c o u n te r  to  th o  w ell-estab lished  
p rin c ip le  t h a t  fe d e ra l co u rts , os opposed to  
s ta te  tr ia l  c o u rts  o f g e n e ra l ju r isd ic tio n , u re  
c o u r ts  o f  lim ite d  ju r isd ic t io n  m a rk e d  o u t by 
Congress"),

34. W e h a v e  he ld  th a t  th e  E lev e n th  A m en d ­
m e n t does n o t ap p ly  to  "c o u n tie s  nnd  sim iln r  
m u n ic ip a l c o rp o ra tio n s ."  M t. H e a lth y  C itv  Bd. 
o f  Ed. V  Doyle, 429 U S 274. 280, 50  L Ed 2d 
471, 97 S  C t 568 (19771; see  L incoln  C oun ty  v 
Lulling . 133 U S 529, 530. 33 L Ed 7 6 6 ,1 0  S Ct 
363 11890). A t th e  sa m e  tim e , w e h av e  app lied  
th o  A m en d m en t to  b a r  re lie f  a g a in s t coun ty  
officials " in  o rd e r  to  p ro tec t th e  s ta te  tr e a s u ry  
from  lia b ility  th a t  w ould  h av e  h ad  essen tia lly  
th e  sam e prnc ticu l consequences os a  ju d g ­
m e n t n g n in st th e  S ta te  itse lf ."  L ak e  C o u n try  
E sta tes , Inc. v T ahoe  R egional P la n n in g  
A gency, 440 US 391, 401, 59 L Ed 2d 401. 99 
S  C t 1171 (1979) Sec, e.g.. E d e lm a n  v Jo rd a n . 
115 U S 651, 39 L  Ed 2d 662. 94 S C t 1347 
(197-1) (E lev en th  A m en d m en t b a rs  s u it  a g a in s t 
s ta te  nnd  co u n ty  oflicinls fo r  re tro ac tiv e  
a w a rd  o f  w e lfa re  benefits). T h e  C o u rts  o f A p ­
peals a r e  in  g e n e ra l a g re e m e n t th a t  a  su it 
a g n in s t officials o f  a  co u n ty  o r  o th e r  g o v ern ­
m en ta l e n t i ty  is b a r re d  i f  th e  re lie f  ob ta in ed
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is c lear

[165 US 124] 
th a t  w ith o u t th e  in ju n c tio n  

ag a in s t th e  s ta te  in s titu tio n s  a n d  
officials in  th is  case, a n  o rd e r e n ­
te re d  on  s ta te -law  g rounds n ecessa r­
ily  would be lim ited. T he re lie f  su b ­
s ta n tia lly  concerns P e n n h u rs t, an  
a rm  o f  th e  S ta te  th a t  is o p e ra ted  by 
s ta te  officials. M oreover, fu n d in g  for 
th e  coun ty  m en ta l re ta rd a tio n  p ro ­
g ra m s com es a lm o st e n tire ly  from  
th e  S ta te , see P a  S ta t  A nn, T it 50, 
§§ 4507-4509 (Purdon  1969 a n d  S upp  
1983-1984), an d  th e  costs o f th e  M as­
te rs  have  been borne by th e  S ta te , 
see  446 F  Supp, a t  1327. F ina lly , th e  
M H /M R  A ct co n tem p la tes  t h a t  th e  
s ta te  and  county  officials w ill cooper­
a te  in  o p e ra tin g  m en ta l re ta rd a tio n  
program s. See In  re  Schm idt, 494 
P a , a t  95-96, 429 A2d, a t  635-636. Tn  
sh o rt, th e  p re sen t ju d g m e n t could 
n o t be su s ta in ed  on  th e  basis o f  th e  
s ta te -law  obligations o f p e titio n e r 
cou n ty  officials. Indeed, a n y  r e l i e f ,  
g ra n te d  a g a in s t th e  cou n ty  officials 
on th e  basis o f th e  s ta te  s ta tu te  
w ould be p a rtia l a n d  incom plete  a t  
best. Such  a n  ineffective en fo rce ­
m en t o f s ta te  law  would no t a p p e a r  
to  serve th e  purposes o f efficiency, 
convenience, an d  fa irn e ss  th a t  m u s t 
in form  th e  exercise o f pen d en t ju r is ­
diction.

r u n s  a g a in s t  th e  S ta te . See, e.g., M oore  v  
T a n g ip ah o a  P a ris h  School B oard, 591 F 2 d  
•189, 493 (CA5 1979); C a re y  v Q u ern , 588 F2d 
230, 23 3 -2 3 4  (CA7 1978); In c a rc e ra te d  M en  o f  
A llen  C o u n ty  J a i l  v F a ir , 507 F2d 281. 2 8 7 -  
288 (CA6 1974); H a r r is  v T ooele C o u n ty  
School D is tr ic t, 471 F2d  218. 220  IC A 10 19731. 
G iven  th a t  th e  ac tio n s  o f  th e  c o u n ty  co m m is­
s io n e rs  nnd  m e n ta l-h e a lth  o d m in is tra to rs  a r e  
d ep e n d e n t o n  fu n d in g  from  th e  S ta te , i t  m a y  
be t liu t r e lie f  g ra n te d  a g a in s t  th e se  c o u n ty  
o llicials, w hen  ex e rc is in g  th e i r  fu n c tio n s  u n ­
d e r  th e  M i l  M R  A ct. e ffectively  ru n s  a g a in s t

V

[1c] T he C ourt o f  A ppeals upheld  
the  ju d g m en t o f th e  D istric t C ourt 
solely on th e  basis o f  P en n sy lv an ia 's  
M H /M R  Act. We ho ld  th a t  these  
federal co urts lacked ju risd ic tio n  to 
en jo in  p e titio n e r s ta te  in stitu tio n s  
a n d  s ta te  officials on th e  basis o f  

[465 U S  125]
th is

s ta te  law. T h e  D istric t C o u rt also 
re sted  its  decision on th e  E ig h th  and  
F o u rte e n th  A m endm ents and  §504 
o f  th e  R eh ab ilita tio n  A ct o f  1973. 
See su p ra , a t  93, 79 L Ed 2d, a t  73- 
74. On rem an d  th e  C ourt o f  A ppeals 
m ay  consider to  w h a t ex ten t, i f  any, 
th e  ju d g m e n t m ay be su s ta in ed  on 
these  bases .35 T he co u rt also m ay 
consider w h e th e r re lie f  m ay  be 
g ra n te d  to  responden ts u n d e r the  
D e v e lo p m e n ta l ly  D isa b le d  A s s is ­
tan ce  a n d  B ill o f  R igh ts Act, 42 USC 
§§6011, 6063 (1976 ed an d  Su p p  V) 
[42 USCS §§ 6011, 6063]. T he ju d g ­
m en t o f  th e  C o u rt o f  A ppeals is 
reversed , an d  th e  case is rem anded  
for fu r th e r  proceedings consisten t 
w ith  th is  opinion.

I t  is so ordered.

th o  S ta le . Of. F a r r  v  C h esn ey , 441 F  S u p p  
127. 1 30-132  (M D P a  1978) (ho ld ing  th a t  
P e n n sy lv a n ia  c o u n ty  com m issioners, a c tin g  a s  
m e m b e rs  o f  th e  bo ard  o f  th e  co u n ty  office o f 
m e n ta l h e a l th  a n d  re ta rd a t io n , m ay  n o t be 
sued  for b ac k p ay  u n d e r  th e  B le v en th  A m en d ­
m en t). W c need  n o t dec ide th is  issue  in  lig h t 
o f  o u r  d isp o sitio n  above.

35. O n  th e  F o u r te e n th  A m en d m e n t issue , 
th o  c o u r t  sh o u ld  co n sid e r Y oungbcrg  v R o­
m eo. 457 U S  307, 73 L  E d  2d  28, 102 S  C t 
2452 (1982), a decision  th a t  w as n u t a v a ila b le  
w h en  th e  D is tr ic t C o u rt issued  i ts  decision.
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S E P A R A T E  O P IN IO N S

Ju s tic e  B r e n n a n ,  d issenting .

I fu lly  agree w ith  Ju s tic e  S tevens ' 
d issen t. N evertheless, I w rite  sepa­
ra te ly  to exp la in  th a t  in view of my 
continued  belief th a t  th e  E leven th  
A m en d m en t "b a rs  federal co u rt 
su its  ag a in s t S ta te s  only by citizens 
o f o th e r  S ta tes ,"  Y eom ans v K en ­
tucky, 423 US 983, 984, 46 L E d 2d 
309, 96 S  C t 404 (1975) (B rennan , J ., 
d issenting), I w ould hold th a t  pe ti­
tioners a re  no t e n titled  to invoke th e  
p rotections o f t h a t  A m en d m en t in 
th is  federal-court su it  by  c itizens of 
P ennsy lvan ia . See Em ployees v Mis­
so u ri Dept, of o f P ub lic  H e a lth  and 
W elfare, 411 US 279, 298, 36 L Ed 
2d 251, 93 S C t 1614 (1973) (B ren­
n an , J ., d issenting); E delm an  v J o r ­
dan , 415 U S 651, 687, 39 L Ed 2d 
662, 94 S  C t 1347 (1974) (B rennan , 
J ., d issenting). In  m y view, H an s v 
L ouisiana, 134 U S 1, 33 L  Ed 842, 10 
S  C t 504 (1890), upon w hich  th e  
C ourt today  relies, an te , a t  98, 79 L 
Ed 2d, a t  76-77, recognized th a t  th e  
E leven th  A m endm ent, by its  term s, 
e rec ts  a  lim ited  co n stitu tio n a l b a r­
r ie r  p ro h ib iting  su its  ag n in s t S ta tes 
by  c itizens of a n o th e r  S ta te ; th e  deci­
sion, however, "accords to  noncon­
sen tin g  S ta tes  only a  n o n c o n s t i t u ­

t i o n a l  im m u n ity  from  su it  by its 
own citizens." Em ployees v M issouri
D spt. o f Public

[405 U S  126)
H e a lth  a n d  W elfare 

, su p ra , a t  313, 36 L Ed 2d 251, 93 S 
C t 1614 (B rennan , J ., d issenting) 
(em phasis added). F o r scho larly  d is­
cussions su p p o rtin g  th is  view, see 
Gibbons, T he E leven th  A m endm ent 
an d  S ta te  Sovereign Im m unity ; A 
R e in te rp re ta tio n , 83 Colum  L Rev 
1889, 1893-1894 (1983); Field, T he 
E leven th  A m endm ent and  O th e r 
Sovereign Im m u n ity  D octrines: P a r t  
O ne. 126 U P a  L Rev 515, 538-540,

a n d  n 8 8  (1978). To th e  e x te n t th a t  
such nonconstitu tiona l sovereign im ­
m unity  m ay app ly  to  petitioners, I 
ag ree  w ith  Ju s tic e  S tevens th a t  
since p e titio n ers ' conduct w as pro­
h ib ited  by s ta te  law , th e  p rotections 
o f sovereign im m u n ity  do no t ex tend  
to  them .

Ju s tice  S te v e n s , w ith  whom  J u s ­
tice  B re n n a n , Ju s tic e  M a rs h a ll ,  
a n d  Ju s tice  B la c k m u n  jo in , d issen t­
ing.

T his case has illu m in a ted  th e  
c h arac te r  o f  a n  in s titu tio n . T he rec­
ord dem o n stra tes  th a t  th e  P en n ­
h u rs t  S ta te  School an d  H ospita l h a s  
been o p erated  in  v io la tion  o f  s ta te  
law. In  1977, a f te r  th ree  y ears of 
litigation , th e  D istric t C o u rt en te red  
detailed  findings o f fac t th a t  abun­
d an tly  su p p o rt th a t  conclusion. In  
1981, a f te r  fo u r m ore y e a rs  o f litiga­
tion, th is  C ourt o rdered  th e  U nited  
S ta te s  C o u rt o f A ppeals for th e  
T h ird  C ircu it to  decide w h e th er th e  
law  of P enn sy lv an ia  provides an  in ­
d ependent a n d  ad eq u a te  ground 
w hich can  su p p o rt th e  D istrict 
C ourt’s  rem ed ia l o rder. T h e  C ourt o f 
A ppeals, s i t tin g  en  banc, u n an i­
m ously concluded th a t  i t  did. T his 
C ourt does no t d isag ree  w ith th a t  
conclusion. R a th e r, i t  reverses th e  
C ourt o f  A ppeals because i t  did pre­
cisely w h a t th is  C ourt o rdered  it to 
do; the  only e r ro r  com m itted  by th e  
C ourt o f A ppeals w as its  fa ith fu l 
obedience to  th is  C o u rt’s com m and.

T his rem ark ab le  re su lt  is th e  
product o f a n  eq u ally  rem ark ab le  
m isapplication  of th e  anc ien t doc­
tr in e  of sovereign  im m unity . In a 
com pletely u n p receden ted  holding, 
today th e  C ourt concludes th a t  
P ennsy lvan ia 's  sovereign im m unity  
p revents a  federal c o u rt from  enjoin­
ing th e  conduct th a t  P ennsy lvan ia
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its e lf  h a s  p rohibited . N o ra tio n a l 
view of th e  sovereign im m unity  of 
th e  S ta te s  su p p o rts  th is  resu lt. To 
th e

[■165 US 127] 
co n tra ry , th e  question  w h e th er a  

federal c o u rt m ay  aw ard  in junctive  
re lie f on th e  basis o f s ta te  law  has 
been an sw ered  affirm atively  by th is 
C ourt m an y  tim es in th e  past. Yet 
th e  C o u rt rep u d ia te s  a t  le a s t 28 
cases, sp an n in g  well over a  cen tu ry  
o f  th is  C o u rt’s  ju risp ru d en ce , p ro­
cla im ing in stead  th a t  federal courts 
have  no pow er to  enforce th e  w ill o f 
th e  S ta te s  by en jo in ing  conduct be­
cause i t  v io la tes s ta te  law . T h is new  
pronouncem en t will req u ire  th e  fed­
e ra l co urts to  decide federal co n stitu ­
tional questions despite  th e  a v a ila ­
b ility  o f  s ta te -law  g rounds for deci­
sion, a  re su lt  in im ical to  sound p rin ­
ciples o f  ju d ic ia l re s tra in t.  N oth ing  
in  th e  E leven th  A m endm ent, th e  
conception of s ta te  sovereign ty  it 
em bodies, o r  th e  h isto ry  of th is  in s ti­
tu tion , req u ires  o r justifies such  a  
perverse  resu lt.

I

The conduct o f pe titio n ers  th a t  th e  
C ourt a ttr ib u te s  to  th e  S ta te  of 
P ennsy lvan ia  in o rder to find it p ro­
tected  by th e  E lev en th  A m endm ent 
is described in de ta il in th e  D istric t 
C ourt's  findings. As noted  in  o u r 
p r io r  o p in io n . P e n n h u r s t  S ta te  
School & H osp ita l v H a ld erm an , 451 
US 1 , 67 L Ed 2d 694, 101 S C t 1531
(1981), an d  by  th e  m ajo rity  today, 
an te , a t  92-93, 79 L Ed 2d, a t  73 
those findings w ere undispu ted :

"C onditions a t  P e n n h u rs t a re  no t 
only dangerous, w ith  th e  resid en ts  
often physically  abused or d rugged 
by sta ff  m em bers, b u t also  inade­
q u a te  for th e  'h a b ilita tio n ' o f th e  
re ta rd ed . Indeed, th e  c o u rt found 
th a t  th e  physical, in te lle c tu a l, and  
em otional sk ills o f som e resid en ts  
have de te rio ra ted  a t  P e n n h u rs t ."  
451 US, a t  7. 67 L Ed 2 d 694, 1 0 1  S 
C t 1531 (footnote om itted). T h e  co u rt 
concluded th a t  P e n n h u rs t  w as a c tu ­
a lly  haza rd o u s to  i ts  re s id en ts . 1 O r­
ganized program s of tra in in g  o r  ed u ­
cation

[465 U S  128] 
w ere  in ad eq u ate  o r  e n tire ly  un ­

availab le, an d  p rogram s of t r e a t ­
m en t o r  tra in in g  w ere no t developed 
for residen ts. W hen th ey  v isited 
P e n n h u rs t , shocked p a re n ts  o f  re si­
d en ts  would find th e ir  ch ild ren  
bru ised , drugged, a n d  u n a tten d ed . 
T hese  conditions often  led to  a  d e te ­
r io ra tio n  in  th e  condition o f th e  resi­

d e n ts  a f te r  being p laced in P e n n ­
h u rs t. T e rr i  Lee H a ld erm an , fo r ex­
am ple . w as lea rn in g  to  ta lk  w hen  
she en te red  P e n n h u rs t; a f te r  resid ­
ing th e re  sh e  lost h e r  v erbal skills. 
A t every  s tag e  of th is litig a tio n , p e ti­
tio n ers  have conceded th a t  P e n n ­
h u rs t  fails to provide even m in i­
m ally  a d eq u a te  h a b ilita tio n  fo r its  
residen ts. See H a ld erm an  v P e n n ­
h u rs t  S ta te  School & H osp ita l, 612 
F2d 84, 92-94 (CA3 1979) (en banc); 
446 F  Su p p  1295, 1304 (ED P a  1977),

T he D istric t C ourt held  th a t  these 
conditions violated each  re s id en t’s 
r ig h ts  u n d e r th e  Due Process and  
E qual P ro tection  C lauses o f th e

1. In fec tious d iseases w ere  com m on nnd  
m in im a lly  a d e q u a te  h e a lth  c a re  w as u n a v a il­
ab le . R esiden ts o f  P e n n h u r s t  w ere in a de ­
q u a te ly  su p erv ised , und  a s  a  consequence 
w ere  often in ju re d  by o th e r  re s id e n ts  o r  a s  a 
r e s u lt o f  self-abuse. A ssa u lts  on  re s id e n ts  by 
s ta ir  m em b ers, in c lu d in g  se x u a l a ssau lts , w ere 
fre qu e n t. P h y sica l r e s tr a in ts  w ere em ployed  
in lieu  o f  a d e q u a te  sta llin g , o ften  ca u sin g  
in ju ry  to re s id e n ts , a n d  on o n e  occasion le ad ­

ing to  a  d e a th . D angerous p sy ch o tro p ic  d ru g s  
w ere in d isc rim in a te ly  used  for p u rp o se s  o f 
b e h a v io r  c o n tro l a n d  s ta lf  co n v en ien ce . S ta ir  
su p e rv is io n  d u rin g  m ea ls w ns m in im a l, a n d  
re s id e n ts  o ften  s to le  food from  ea ch  o th e r — 
leav ing  som e w ith o u t e n o u g h  to  e a t. T h e  
u n sa fe  co n d itio n s  led to  ag g ress iv e  b e h a v io r  
on th e  p a r t  o f  re s id e n ts  w h ich  w ns p u n ish e d  
by so lita ry  confinem ent. T h e re  w as  o ften  
u r in e  a n d  e x c re m e n t on th e  w alls.
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F o u rte en th  A m endm ent, § 504 o f th e  
R eh ab ilita tio n  A ct o f 1973, 87 S ta t 
3 9 4 , 29 USC § 794 [29 USCS § 794], 
a n d  th e  P e n n s y lv a n ia  M e n ta l  
H ea lth  and  M en ta l R e ta rd a tio n  A ct 
o f 1966, P a  S ta t  A n n , T it 50, 
§§ 4101-4704 (P urdon  1969 an d  Supp
1983-1984) (M H /M R  Act). T h e  en 
banc C ourt o f A ppeals f ' r  th e  T h ird  
C ircu it affirm ed m ost of th e  D istric t 
C o u rt’s  ju d g m en t, b u t  i t  g ro u n d ed  its 
decision solely on th e  "b ill o f  r ig h ts"  
provision in  th e  D evelopm en ta lly  
D isabled A ssistance  a n d  B ill o f 
R igh ts Act, 42 USC § 6010 [42 USCS 
§ 6010]. T h e  co u rt d id  n o t consider 
th e  con stitu tio n a l issues o r  § 504 of 
th e  R eh ab ilita tio n  Act. W hile i t  af­
firm ed th e  D istric t C o u rt's  ho ld ing  
th a t  th e  M H /M R  A ct p rovides a  
r ig h t to ad eq u a te  h a b ilita tio n , th e  
c o u rt did no t decide w h e th e r  th a t  
s ta te  r ig h t justified  a ll  o f  th e  re lie f 
g ra n te d  by th e  D is tric t C ourt.

P e titio n ers  so u g h t rev iew  by th is  
C ourt, a sse rtin g  th a t  th e  C o u rt o f 
A ppeals had  e rred  in its  co n stru c ­
tion o f both federal an d  s ta te  s ta t ­
u tes. T h is C o u rt g ra n te d  ce rtio ra ri 
and  reversed,

[465 U S  129]
451 US 1, 67 L Ed 2d 

694, 101 S  C t 1531 (1981), hold ing 
th a t  42 USC § 6010 [42 USCS § 6010] 
c rea ted  no su b s ta n tiv e  rig h ts . We 
did not accep t re sp o n d en ts ' s ta te -law  
con ten tion , because  th e re  w as a  pos­
sib ility  th a t  th e  C ourt o f A ppeals ' 
ana ly sis  o f th e  s ta te  s ta tu te  had 
been influenced by its  e rro n eo u s 
read ing  of federa l law. C oncluding

2 . In  th e  q u e s tio n s  ra ise d  in  th e i r  p e titio n  
for c e rt io ra ri, p e t itio n e rs  do  n o t a sk  th is  
C o u rt to  reex n m in e  th e  C o u r t o f  A p p e a ls’ 
conclusion  th a t  re sp o n d e n ts  a r e  c le a r ly  e n t i­
tle d  to  re lie f  u n d e r  s ta te  luw. N o r  w ould  i t  be 
a p p ro p ria te  fo r th is  C o u r t lo  r e e x n m in e  th e  
u n an im o u s  conc lusion  a f  th e  en  b a n c  C o u rt o f 
A ppeals o n  a  q u e s tio n  o f  s to le  law . S ee . e.g.,

th a t  i t  w as "u n c le a r w h e th e r  s ta te  
law  provides an  in d ep en d en t and 
ad eq u a te  g round  w hich can  su p p o rt 
th e  co u rt’s rem ed ia l o rd e r,"  451 US, 
n t 31. 67 L Ed 2d 694, 101 S C t 1531, 
w e "rem andfed] th e  s ta te -law  issue 
for reconsideration  in lig h t o f our 
decision h e re ."  Ibid. In  a  footnote we 
declined to consider th e  effect o f the  
P en n sy lv an ia  S u p rem e  C o u rt's  then  
recen t decision, In  re  S chm id t, 494 
P a  8 6 , 429 A2d 631 (1981), on th e  
s ta te -law  issues in  th e  case, ex­
p ressly  s ta tin g  th a t  on rem an d  the  
C o u rt of A ppeals could "consider th e  
s ta te -law  issues in lig h t o f th e  P en n ­
sy lv an ia  S uprem e C o u rt’s recen t de­
cision ." 451 US, a t  31, n  24, 67 L Ed 
2d 694, 1 0 1  S C t 1531.

On rem and , 673 F2d 647 (CA3
1982) (en banc), th e  C o u rt o f Ap­
peals, n o tin g  th a t  th is  C ourt had  
rem anded  for reconsideration  of th e  
s ta te -law  issue, ex am ined  th e  im pact 
o f  S ch m id t.3 A ccording to th e  C ourt 
o f  A ppeals, w hich  w as u n an im o u s on 
th is  point, th e  S ta te  S u p rem e  C ourt 
h a d  "spoken defin itively" on  th e  
d u tie s  of th e  S ta te  u n d e r  th e  M H / 
M R Act, holding th a t  th e  S ta te  was 
req u ired  to  provide c a re  to th e  m en­
ta lly  re ta rd ed  in th e  " le a s t  re s tr ic ­
tiv e  en v iro n m en t."  673 F2d, a t  651. 
S ince th e  M H /M R  Act fully  justified 
th e  re lie f issued  in  th e  C ourt o f 
A ppeals ' p rio r ju d g m en t, th e  court 
re in s ta ted  its  p rio r ju d g m e n t on the 
b asis o f p e titio n e r’s  v io la tion  o f  s ta te  
law .3

[465 U S 130]
T hus, th e  D istrict C o u rt found

B ishop v W ood, 426 U S 341. 345 -3 4 6 . 48 L Ed 
2d 684, 96 S  C t 2074 (19761.

3. T h e  c o u rt th e re fo re  found  i t  u n n ec essary  
lo  dec ide if  re sp o n d en ts  w ore a lso  e n title d  to  
re lie f  u n d e r  th e  federn l s ta tu to ry  nnd  co n sti­
tu tio n a l p rov is ions w h ich  h a d  been  ra ised  in  
th e  D is tric t C o u rt.
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th a t  petitioners have been o p erating  
the  P e n n h u rs t facility in a  way th a t  
is forbidden by sta te  law, by federal 
s ta tu te , and  by the Federal C o n stitu ­
tion. T he en  banc C ourt o f A ppeals 
for th e  T h ird  C ircu it unan im ously  
concluded th a t  s ta te  iaw  provided a  
clear and  adequate  basis for uphold­
ing th e  D istric t C ourt and th a t  it 
was no t necessary to address th e  
federal questions decided by th a t  
court. T h a t action conform ed p re ­
cisely to th e  directive issued by th is  
C ourt w hen th e  case was h e re  be­
fore. P e titioners urge th is  C ourt to 
m ake a n  unprecedented  about-face, 
and to hold th a t  th e  E lev en th  
A m endm ent prohibited th e  C ourt of 
Appeals from  doing w hat th is C ourt 
ordered ' i t  to  do when we in stru c ted  
it to decide w hether respondents 
were e n titled  to re lie f un d er s ta te  
law. O f course, if  petitioners a re  
correct, th en  e rro r was com m itted 
no t by th e  C ourt o f Appeals, w hich 
a fte r a ll m erely  obeyed th e  in s tru c ­
tion o f th is  C ourt, b u t ra th e r  by th is  
C ourt in 1981 when we ordered th e  
C ourt o f A ppeals to  consider th e  
state-law  issues in  th e  case.

P e titio n ers ' position is u tte r ly  
w i th o u t  s u p p o r t .  T h e  E le v e n th  
A m endm ent an d  th e  doctrine  o f sov­
ereign im m unity  it embodies have 
never been in te rp re ted  to deprive  a  
court o f  ju risd ic tion  to g ran t re lie f  
aga in st governm ent officials who a re  
engaged in conduct th a t  is forbidden 
by th e ir  sovereign. On the  con trary , 
th is C ourt h as repeatedly  and  consis­
ten tly  exercised the  power to enjoin 
s ta te  officials from violating  s ta te  
law .'

•I. A lth o u g h  th e  C o u rt strugg les m ig h tily  to 
d is ting u ish  som e o f  th e  cases th a t  foreclose its  
holding today , see a n te , a l  106-116. 79 L  Ed 
2d. a t  83-66, th is  v a in  e lfo rt m erely  b rin g s  
in to  s ta rk  re lie f  th e  to ta l absence o f  a n y  
affirm a tive su p p o rt for its  holding.

5. "L arso n  v D om estic & F oreign C om m erce

n
T he m ajo rity  proceeds a s  i f  th is  

C ourt has no t had  prev ious occasion 
to consider th e  E lev en th  A m end­
m en t a rg u m e n t m ade by p e titioners, 
and  co r ten d s th a t  Ex p a r te  Young, 
209 US 123, 52 L Ed 714, 28 S Ct 
441 (1908), h a s  no ap p lication  to  a  
su it seek ing  in junctive  re lie f  on th e  
basis o f  s ta te  law. T h a t  is sim ply  no t 
th e  case. T h e  C ourt re jected  th e  a r ­
g u m en t th a t  th e  E lev en th  

[465 U S  131]
A m endm ent

precludes in ju n c tiv e  re lie f  on th e  
basis o f s ta te  law  tw ice only two 
T erm s ago. In  F lo rida  Dept, o f  S ta te  
v T reasu re  Salvors, Inc., 458 US 670, 
73 L  Ed 2d 1057, 102 S Ct 3304
(1982), fo u r Ju s tic es  concluded th a t  a  
su it  for possession o f p ro p e rty  in th e  
h an d s of s ta te  officials w as no t 
b a rre d  by th e  E lev en th  A m en d m en t 
inasm uch  os th e  S ta te  did not have  
even a  colorab le  c la im  to  th e  p rop­
e rty  u n d e r s ta te  low. See id, a t  6 9 6 - 
697, 73 L E d 2d 1057, 102 S  C t 3304 
(opinion o f Stevens, J ,  jo ined  by 
B urger, C. J ., an d  M arsh a ll an d  
B lackm un, JJ .) . F o u r ad d itio n a l J u s ­
tices accepted  th e  proposition  th a t  if 
th e  s ta te  officers’ conduct had  been 
in  v iolation o f a  s ta te  s ta tu te , th e  
E lev en th  A m en d m en t would no t b a r 
th e  action . Id, a t  714, 73 L Ed 2d 
1057, 102 S  C t 3304 (W hite, J ., con­
cu rrin g  in ju d g m en t in p a r t  and 
d issen tin g  in  p a rt, jo in ed  by Powell, 
R ehnquist, and  O ’C onnor, JJ .) .S And 
in  ju s t  one  sh o r t  p a rag ra p h  in  Cory 
v W hite, 457 US 85, 72 L Ed 2d 694,

C orp., 337 U S  682, 93  L  E d  1628. 6 9  S  C t 1467 
(19-191, e s ta b lish e d  th a t  w h e re  th e  o liicer's  
ac tio n s  o re  lim ited  by s ta tu te ,  a c tio n s  beyond 
th o se  lim ita tio n s  a re  to  be co n sid e red  in d iv id ­
u a l a n d  n o t so v ere ig n  a c tio n s ."  -158 US, a t  
714. 73  L E d  2d  1 0 5 7 .1 0 2  S  C t 3304.
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102 S C t 2325 (1982), th e  C ourt 
th r ic e  re s ta ted  th e  se ttled  ru le  th a t  
th e  E leven th  A m endm ent does no t 
b a r  su its  ag a in s t s ta te  officers w hen 
th ey  a re  "alleged  to be acting  
ag a in s t federal o r s ta te  law .’’* T hese 

[405 U S  132] 
a re  only th e  two m ost recen t in a n  
e x tra o rd in a r ily  long line  o f  coses.

By 1908, it was firm ly established 
th a t  conduct o f s ta te  officials u n d e r 
color o f office th a t  is to rtio u s a s  a  
m a tte r  o f s ta te  law  is no t pro tected  
by th e  E lev en th  A m endm ent. See

6. " N e ith e r  d id  E d e lm a n  v  J o rd a n , 415 US 
651, 39  L E d  2d 662. 94 S  C t 1347 (1974). dea l 
w ith  a  s u it  n a m in g  a  s ta te  officer u s d e fen ­
d a n t,  b u t  n o t alleging  a  violation of either 
federal or state  /aw . T h u s , th e re  w ns no occa­
s io n  in  th e  op in ion  to  c i te  o r  d isc uss  th e  
u n a n im o u s  op in ion  in  W o rc e s te r  C o u n ty  
T ru s t  Co. v R iley, 302 U S 292. 82 L Ed 268. 
58 S  C t 185 (1937), th a t  th e  E le v e n th  A m en d ­
m e n t b a rs  su its  a g a in s t  s ta te  officers u n less  
th e y  a r e  a lleg e d  to  b e  a c tin g  c o n tra ry  to  
fe d e ra l law  o r  a g a in s t th e  a u th o r i ty  o f  s ta le  
law . E d e lm a n  d id  n o t  h o ld  th a t  s u its  a g a in s t 
s ta te  officers w ho a r e  not alleged to be acting 
against federal or state law  a r e  p e rm iss ib le  
u n d e r  th e  E lev e n th  A m e n d m e n t if  on ly  p ro ­
sp ec tiv e  re l ie f  is  so u g h t."  457 U S, a t  91 , 72 L 
E d  2d 6 9 4 ,1 0 2  S  C t 2325 (em p h as is  supplied).

S e e  a lso  W o rce ster C o u n ty  T ru s t  Co. v R i­
ley , 302 U S  292, 297, 82  L Ed 268. 58 S  C t 185 
(1937) (c ita tio n s  o m itted )  ("[G Jenera lly  s u its  to 
r e s tr a in  ac tio n  o f  s ta te  officials ca n . consis­
te n t ly  w ith  th e  c o n s ti tu tio n a l p ro h ib itio n , be 
p ro se cu te d  o n ly  w h en  th e  a c tio n  so u g h t to  b e  
re s tr a in e d  is w ith o u t th e  a u th o r i ty  o f  s ta te  
law  o r  c o n tra v e n e s  th e  s ta tu te s  o r  C o n s titu ­
tio n  o f  th e  U n ited  S ta te s . T h e  E lev e n th  
A m en d m en t, w h ich  d e n ie s  to  th e  c itize n  th e  
r ig h t  to  re so r t to  a  fe d e ra l c o u r t to  com pel o r  
r e s tr a in  s ta te  ac tio n , does n o t p rec lu d e  s u i t  
a g n in s t a  w rongdoer m e re ly  b ecau se  h e  a s ­
s e r ts  th a t  h is  ac ts  a r c  w ith in  a n  official a u ­
th o r i ty  w h ich  th e  s ta te  does n o t  confer"). In 
W o rce ste r th e  C o u rt he ld  a  s u it  b a r re d  by th e  
E lev e n th  A m e n d m en t o n ly  a f te r  s ta tin g : 
"H en c e , i t  c a n n o t be sa id  th a t  th o  th re a te n e d  
ac tio n  o f  re sp o n d en ts  inv o lv es a n y  b re a c h  o f  
s ta te  law  o r  o f th e  law s o r  C o n s titu tio n  o f  th e  
U n ite d  S ta te s ."  Id . u t 299 , 8 2  L  E d  268, 58  S  
C t 185.

7. T h e  C o u rt ex p la in ed  th a t  th e  s ta te  officer 
su e d  in  to r t " is  n o t su e d  as . o r  b ec au se  h e  is, 
th e  officer o f  th e  g o v e rn m e n t, b u t ns nn indi-

Reagan v F a rm ers ' Loan & T ru st 
Co.. 154 U S 362, 390-391, 38 L Ed 
1014, 14 S C t 1047 (1894); P o indexter 
v  G reenhow , 114 US 270, 287, 29 L 
Ed 185, 5  S  C t 903 (1885); C u nn ing­
ham  v M acon & B runsw ick R. Co., 
109 US 446, 452, 27 L Ed 992, 3 S Ct 
292 (1883).' Cf. B elknap  v Schild, 161 
U S 10, 18, 40 L Ed 599, 16 S  C t 443 
(1896) (sam e ru le  adop ted  for sover­
eign im m u n ity  o f th e  U n ited  States); 
S tan ley  v Schwalby, 147 US 508, 
518-519, 37 L E d 259, 13 S C t 418 
(1893) (same)." In  H opkins v Clem son

vidunl, nnd  th o  c o u rt is n o t o u sted  o f ju r is d ic ­
tio n  b ec au se  h e  iisscrts  a u th o r i ty  n s  su c h  
olficer. To m a k e  o u t h is  d e fen c e  he m u s t ih o w  
th a t  h is a u th o r i ty  w ns su ffic ien t in law  to 
p ro tect h im ."  C u n n in g h a m , 109 US, a t  452, 27 
L  Ed 992, 3  S  C t 292 q u o ted  in  P o in d e x te r, 
114 US. a t  287. 29 L Ed 185, 5 S C t 903. 
T oday 's  m a jo rity  n o tes  th a t  th e se  cases in ­
volve n o n d isc re tio n a ry  d u tie s  o f  g o v e rn m e n ta l 
officers, a n te , u t  109-110, 79 L Ed 2d. a t  84-85, 
b u t  overlooks th e  reaso n  for th is  c h a ra c te r iz a ­
tio n —officers h a v e  n o  d isc re tio n  to  co m m it a  
to r t. T h e  s a m e  is tr u e  o f  th e  C o u r t’s t r e a t ­
m e n t o f  th e  fed e ra l so v ere ig n  im m u n ity  cases  
I d iscuss below .

8. See a lso  D utz v E conom ou, 438 US 478, 
489-190, 57 L  Ed 2d 895. 98 S  C t 2894 (1978) 
(officers o f  th e  U n ited  S ta te s  a r e  lia b le  for 
th e ir  to r ts  u n le ss  th e  to r ts  a r e  au th o rize d  by 
federal law); P h ila d e lp h ia  Co. v S tim son , 223 
US G05, C 19-620, 56 L Ed 570, 32 S  C t 340 
(1912) (officers o f  th e  U n ite d  S ta te s  m ay  be 
en joined  w h e re  th e y  w ro ngfu lly  in te rfe re  w ith  
p ro p e rty  r ig h ts). J u s tic e  H o lm es h ad  occasion 
to  s ta te  th u t  so v ere ig n  im m u n ity  does n o t 
gen e ra lly  e x te n d  to th e  a c ts  o f nn olficer of 
th e  sovereign . " In  g e n e ra l th o  U n ited  S la te s  
c a n n o t be su e d  for a  to r t, b u t  i ts  im m u n ity  
does no t e x te n d  to  th o se  th a t  ac ted  in its 
n am e ."  S lonn  S h ip y a rd s  C orp. v U n ited  S ta te s  
S h ipp ing  Bd. E m ergency  F le e t  Corp.. 258 US 
549, 568, 66  L  Ed 762, 42  S  C t 386  (1922). H e  
c h a ra c te riz e d  p e t itio n e r’s  a rg u m e n t in  th a t  
case— th u t sovere ign  im m u n ity  shou ld  ex ten d  
to  th e  u n la w fu l ac ts  o f  a g e n ts  o f  th e  U n ited  
S ta te s  a c tin g  w ith in  th e  scope o f  th e ir  a u th o r ­
ity —as " a  v ery  d an g e ro u s  d e p a r tu r e  from  o n e  
o f th e  f irs t p rin c ip le s  o f  o u r  sy ste m  o f  luw . 
T h e  sovereign  p ro p e rly  so  ca lle d  is su p e r io r  to  
su it for r e a so n s  th a t  o ften  h av e  been e x ­
p la ined . B u t th e  g en e ra l ru le  is th a t  a n y  
person  w ith in  th e  ju r isd ic t io n  a lw a y s  is am e­
nab le  to  th e  law . . . .  A n in s tru m e n ta li ty  o f
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A g ricu ltu ra l College, 221 

(‘165 U S  133]
US 636, 55

L Ed 890. 31 S  C t 654 (1911), th e  
C o u rt exp la ined  th e  re la tio n sh ip  o f 
th ese  cases to  th e  doctrine  o f sover­
eign  im m unity .

”[I]m m unity  from  su it  is a  h igh  
a tt r ib u te  o f  sovereign ty—a  p rerog­
a tiv e  o f  th e  S ta te  itself—w hich 
c a n n o t be availed  o f  by public 
ag en ts  w hen  sued  fo r th e ir  own 
to rts . T h e  E lev en th  A m endm ent 
w as n o t in tended  to  afford them  
freedom  from  liab ility  in  a n y  case 
w here, u n d e r  color o f  th e ir  office, 
th ey  have  in ju red  one o f  th e  
S ta te ’s citizens. To g ra n t  them  
such  im m u n ity  w ould be to c rea te  
a  p riv ileged class free  from  liab il­
ity  for w rongs inflicted o r in ju ries 
th re a te n e d . . . .

. , Besides, n e ith e r  a  S ta te  
n o r  a n  in d iv idua l cnn confer upon 
a n  a g e n t a u th o rity  to  com m it a  
to r t  so a s  to  excuse th e  p e rp e tra ­
tor. In  su c h  cases th e  law  of 
agency h a s  no ap p licatio n —th e  
w rongdoer is trea te d  a s  a  p rincipal 
an d  ind iv idually  liab le  for th e  
dam ages inflicted and  subject to 
in ju n c tio n  ag a in s t th e  com m ission 
o f ac ts  cau sin g  irrep a rab le  in ju ­
ry .” Id, a t  642-643, 55 L Ed 890,
31 S  C t 654.’

(465 U S  134)

g o v e rn m e n t h o  m ig h t be a n d  fo r  Ih e  g re a te s t  
en d s , b u t  th e  o g en t, becuuse h e  is  ag e n t, does 
n o t ce ase  to  be a n sw e ra b le  fo r h is  a c ts ."  Id, a t  
566-567 , 66  L  E d  762. 42  S  C t 386. S ee also  
B rady  v  R oosevelt S.S. Co., 317 U S  575, 87 I, 
Ed 471. 63 S  C t  42511943) (fo llow ing  S loan).

9 . T h e  C o u r t a lso  s ta te d :
"C o rp o ra te  a g e n ts  o r  Ind iv id ua l officers o f

th e  S ta te  s ta n d  in  no  b e t te r  p o sition  th a n
officers o f  th o  G e n e ra l G o v e rn m e n t, nnd  a s  to
th e m  i t  h a s  o ften  been  h e ld  th a t: 'T h e  ex e m p ­
tio n  o f  t h e  U n ite d  S ta te s  fro m  ju d ic ia l p rocess 
does n o t  p ro te c t th e i r  officers n n d  a g e n ts , c iv il 
o r  m ili ta ry , in  tim e  o f  peace , from  being  
p e rso n a lly  lia b le  to  o n  ac tio n  o f  to r t by a 
p riv a te  p erso n , w hose r ig h ts  o f  p ro p e rty  they
100

T h e  p rincip les th a t  w ere decisive 
in th ese  cases a re  n o t confined to 
actions un d er s ta te  to r t  law. T hey 
a lso  app ly  to c la im s th a t  s ta te  offi­
cers have v iolated s ta te  s ta tu te s . In 
Jo h n so n  v Lankford, 245 U S 541, 62 
L Ed 460, 38 S  C t 203 (1918), th e  
C o u rt reversed  th e  d ism issal o f a n  
action  ag a in st th e  b a n k  com m is­
s io n e r o f O klahom a an d  h is su re ty  
to recover dam ages for th e  loss of 
p la in tif fs  b an k  deposit, a llegedly  
caused  by th e  com m issioner’s fa ilu re  
to  safeguard  th e  business an d  a sse ts  
o f  th e  bank  in  n eg ligen t o r  w illful 
d isreg ard  of h is d u tie s  u n d e r a p p li­
cable s ta te  s ta tu te s . T h e  C ourt ex­
p la in ed  th a t  th e  action  w as no t one 
a g a in s t th e  S ta te .

"To an sw er i t  o therw ise  w ould be 
to a sse rt, we th in k , th a t  w h a tev er 
an  officer does, even in co n trav en ­
tion  o f  th e  law s o f  th e  S ta te , is 
s ta te  action , identifies him  w ith  it 
a n d  m akes th e  red re ss  so u g h t 
a g a in s t h im  a  c la im  a g a in s t th e  
S ta te  an d  th ere fo re  p ro h ib ited  by 
th e  E leven th  A m endm ent. Su re ly  
n n  officer o f a  S ta te  m ay be de lin ­
q u e n t w ithou t involving th e  S ta te  
in  delinquency, indeed, m ay in ju re  
th e  S ta te  by delinquency  a s  well 
a s  som e residen t o f th e  S ta te , a n d  
be am en ab le  to b o th .” Id, a t  5 4 5 ,
62 L Ed 460, 38 S  Ct 203.

S im ilarly , in  Rolston v M issouri

h a v e  w ro n g fu lly  invaded  o r  in ju re d , own by 
authority o f tho United States.* B e lk n ap  v 
S c h ild . 161 U S  10. 18, 10 L  Ed 590. 16 S  C t 
143." 21! 1 US. a t  615. 55 L Ed 890. 31 S  C t 
654 (em p h asis  su p p lie d ».
T h e  la n g u a g e  1 h a v e  q u o ted  in  th e  te x t m ak e s  
i t  c le a r  th a t  th e  C o u rt is in c o rre c t t > su g g est 
n n te , u t  109-110, n 19. 79 L Ed lid. n t 84-85. 
th u t  C lem son  d e a lt o n ly  w ith  u n c o n s titu tio n a l 
c o n d u c t u n d  n o t w ith  c o n d u c t in  v io la tio n  o f  
s ta te  to r t  law . S e e  a lso  O ld C olony  T ru s t  Co. v 
S e a tt le , 271 U S 426. 431, 70 L Ed 1019, 46 S  
C t 552 (1926) (reaffirm in g  th e  r a tio n a le  o f 
C lem son in an  ac tion  a g n in s t c i ty  a n d  co u n ty  
officials).
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F und  Com m issioners, 120 U S  390, 30 
L Ed 721, 7 S C t 599 (1887), the  
C ourt rejected  th e  a rg u m e n t th a t  a 
su it  to enjoin a s ta te  officer to com ­
ply w ith  s ta te  law  vio la ted  th e  E lev­
e n th  A m endm ent. T he C o u rt wrote: 
"H ere  th e  su it is to g e t a  s ta te  offi­
cer to do w h a t a  s ta tu te  req u ire s  of 
him . T he litigation  is w ith  th e  offi­
cer, no t th e  s ta te .” Id, a t  411, 30 L 
Ed 721, 7 S C t 599 . 10

(165 U S  135]
Significantly, th is  ru le  was ex­

pressly reaffirm ed in a  case decided 
by th is C ourt in the  sam e  T erm  as

10. In  R eagan  v F o rm e rs ' L oan & T ru s t Co., 
154 U S 362, 38 L Ed 1015, 14 S  C t 1047 
(1694), th e  C o u rt held  th a t  th e  E lev e n th  
A m en d m en t does n o t b a r  a  s u i t  a lleg in g  th a t  
n  s tu te  officer h a s  w rongfu lly  a d m in is te re d  a  
s ta te  s ta .u le .  T h e  C o u rt a w a rd e d  in ju n c tiv e  
re l ie f  ag a in s t s ta to  officers on th e  basis  o f  
bo th  s ta to  an d  federal law . In A tch iso n , T . &
S. F. R. Co. v O 'C onnor. 223 U S 280, 56 1. Ed 
436. 32 S  C t 216 (1912), th e  C o u r t he ld  th a t  a 
s u it  a g a in s t  s ta te  officers see k in g  recovery  o f 
ta x es  pa id  u n d e r  d u re ss  w as n o t a g a in s t th e  
S ta te  sin ce  n  s ta te  s ta tu te  re q u ire d  th e  recov­
e ry  o f  w ro ngfu lly  paid  tax es . S ee id , n t  287, 56 
L  Ed -.36, 32 S  C t 216. In L an k fo rd  v P la t te  
Iro n  W orks Co.. 235 US 461, 59 L  Ed 316. 35 
S  C t 173 (1915). tho  C o u rt a ssu m e d  th a t  th e  
E lev e n th  A m en d m en t w ould  n o t b a r  a  s u it 
" to  com pel subm ission  by th e  officers o f th e  
S ta te  to  th e  law s o f  th e  S ta te , acco m p lish ing  
a t  once th e  policy o f  th o  law  a n d  its  specific 
p u rp o se ,"  id. a t  471, 59 L Ed 316, 35 S C t 173, 
b u t re jected  th o  ap p e llees ' c o n s tru c tio n  o f  th e  
s ta te  s ta tu te .  S ee also  F a rish  v S ta te  B an k in g  
B oard  o f  O k la.. 235 US 498, 59 L  Ed 330. 35 S  
C t 185 11915); A m erican  W a te r  S o f te n e r  Co. v 
L ankford . 235 US 496, 59 L  Ed 329, 35 S  C t 
184 (1916). In  M artin  v L an k fo rd , 245 US 547. 
62 L Ed 464. 38 S C t 205 (1918), tho  C o u rt 
s ta te d  th a t  th e  cose w ns n o t b a r re d  by th e  
E lev e n th  A m en d m en t sin c e  th e  clBim " is  
based , a s  we h av e  seen , u p o n  th e  to r tio u s  
conduct o f  L ankford , n o t in  ex e rtio n  o f  th e  
s ta te  law  b u t in  v io la tion  o f  it, T h o  reaso n in g  
o f  (Jo hn so n  v L ankford. 2-15 U S  541, 62 L Ed 
460. 38 S  C t 203 (1918)] is th e re fo re  ap p licab le  
a n d  th e  conclusion  m u s t be th e  sam e , th a t  is, 
th e  ac tio n  is n o t one a g a in s t th e  S ta te , a n d  
th e  D is tr ic t C o u rt e rre d  in  d ism iss in g  i t  fo r 
w a n t o f  ju r isd ic tio n  on th a t  g ro u n d ."  Id. a t  
551, 62 L Ed 464, 38 S  C t 205. W hile  i t  is 
tru e , a s  th e  C o u rt po in ts  o u t  a n te , u t 109, n

Ex p a rte  Y oung an d  published in 
th e  sam e  volum e o f th e  U n ited  
S ta te s  R eports.

[465 U S 130]
T he ap p e llan t in 

Scully v Bird, 209 US 481, 52 L Ed 
899, 28 S C t 597 (1908), b rough t a  
d iversity  su i t  seek in g  in junc tive  re ­
lie f ag a in s t th e  d a iry  an d  food com­
m issioner o f  th e  S ta to  o f  M ichigan, 
on th e  g round  th a t  "u n d e r  cover of 
h is office" h e  had  m aliciously  en­
gaged in  a  course  of conduct de­
signed to  ru in  p la in tiff 's  business in  
th e  S ta te . T h e  C ircu it C ourt dis-

19. 79 L Ed 2d, a t  84 th a t  th e  M a r tin  C ourt 
w e n t on to  ho ld  th a t  th e re  w as no federal 
d iv e rs ity  ju r isd ic t io n  ovor th e  case, i t  canno t 
be den ied  th a t  th e  m a jo rity  to d ay  rep u d ia te s  
th e  reaso n in g  o f  M a r tin . A s for th e  C o u rt's  
t r e a tm e n t o f  Jo h n s o n  v L an k fo rd  a n d  O 'C on­
nor. n n te , 109-110. n 19, 79 L E d  2d. n t  84-85, 
it is t ru e  th a t  J o h n so n  so u g h t on ly  dnm ngos, 
b u t th e  h o ld in g  o f  th a t  case, th a t  th o  ac tion  
w as no t b a r re d  by  th e  C o n s titu tio n  since it 
a lleged  c o n d u c t in  v io la tio n  o f  s ta te  law , is 
u t te r ly  a t  odds w ith  th e  C o u r t 's  decision  to ­
day. S u re ly  th e  C o u rt ca n n o t m e a n  to  re ly  on 
a  d is tin c tio n  b e tw e en  d am a g es  a n d  in ju n c tiv e  
re lie f, for i t  s ta te s ;  " A  fed e ra l c o u r t 's  g ra n t  o f 
re lie f  a g a in s t  s ta te  officers on th e  basis o f 
s ta te  low, w h e th e r  p ro sp e c tive  o r  re tro ac tiv e , 
does no t v in d ic a te  th e  su p re m e  a u th o r ity  o f 
federn l l a w . . . .  W e conclude th o t  Y oung an d  
E d elm an  a r c  in a p p lica b le  in  a  s u it ag a in s t 
s ta te  officials o n  th e  basis  o f  s ta te  law ." A nte, 
a t  106. 79 L  Ed 2d a t  82. A w a rd in g  d am ages 
for a  v io la tio n  o f  s ta te  law  by  s ta te  officers 
a c tin g  w ith in  th e i r  a u th o r i ty  is in consisten t 
w ith  th e  m a jo r ity ’s  position  th a t  on ly  a  need 
to  v in d ic a te  fed e ra l law  ju s tif ie s  th e  lif tin g  of 
th e  E lev e n th  A m e n d m e n t b a r . I f  a n  o rd e r  to 
p ay  d am a g es  fo r  w ro n g fu l co n d u ct ag a in s t a 
s ta te  officer is n o t a g a in s t th e  S ta te  for p u r ­
poses o f th e  E le v e n th  A m e n d m e n t, a n  ad d i­
tio n a l o rd e r  in  th e  form  o f  n n  in junc tion  
te llin g  th e  o lficer n o t to  do it a g a in  is no m ore 
ag a in s t th e  S to le . I t  c a n n o t be d o ub ted  th a t  
to d ay ’s dec ision  o v e rru le s  J o h n so n . F ina lly , a s  
for O 'C onnor, w h ile  i t  invo lved  an  a llega tion  
o f  u n c o n s titu tio n a l ac tio n , t h a t  a lleg a tio n  w as 
insuffic ien t to  l id  th e  b a r  o f  th e  E leven th  
A m en d m en t b ec au se  th e  co m p la in t sought 
re tro a c tiv e  re lie f. I t  w as th e  fac t th a t  re lie f  
w as a u th o riz e d  by s ta te  Inw  t h a t  defea ted  th e  
E lev en th  A m e n d m e n t c la im  in  O 'C onnor. See 
223 US. a t  297, 56 L Ed 130, 32  S  C t 216.
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m issed th e  co m p la in t on  E lev en th  
A m endm ent g rounds. On appea), th e  
p la in tiff  con tended  t h a t  th e  E lev­
e n th  A m endm ent "does n o t app ly  
w here  a  su i t  is b ro u g h t ag a in s t de­
fen d an ts  who, c la im ing  to a c t as 
officers o f th e  S ta te , an d  u n d e r color 
o f  a  s ta tu te  w hich is valid  a n d  con­
stitu tio n a l, b u t w rongfully  ad m in is­
tered  by them , com m it, o r  th re a te n  
to com m it, ac ts o f w rong  or in ju ry  to 
th e  r ig h ts  a n d  p ro p erty  o f th e  p la in ­
tiff, o r m ake  such  a d m in is tra tio n  of 
th e  s ta tu te  a n  illegal b u rd en  and  
exaction  upon th e  p la in tiff .” Ibid. 
T his C o u rt agreed. I t  no ted  th a t  th e  
com p la in t a lleged  action  " in  d e relic ­
tion of d u tie s  enjo ined by th e  s ta t ­
u tes  of. th e  S ta te ,” a n d  concluded 
th a t  i t  w as "m an ife st from  th is  sum - 
m nry  o f th e  a lleg a tio n s o f th e  bill 
th a t  th is  is no t a  su it ag a in s t th e  
S ta te .” Id, a t  490, 52 L Ed 899, 28 S 
C t 597."

F ina lly , in  G reen e  v  L ouisville  
In te ru rb a n  R. Co., 244 U S 499, 61 L 
Ed 1280, 37 S C t 673 (1917), a n d  its

11. C ases c o n s tru in g  th e  so v ere ig n  im m u ­
n ity  o f  th e  F e d era l G o v e rn m e n t a lso  ho ld  th a t  
co n d u c t by fedora! o llicers fo rb idden  by s t a t ­
u te  is n o t sh ie ld ed  by so v ere ig n  im m u n ity  
even  th o u g h  th o  o lficer is  n o t  a c tin g  com ­
p le te ly  beyond  h is  a u th o r i ty .  S e e  L an d  v Dol­
la r ,  330  U S 731. 01 L Ed 1209, 67 S  C t 1009 
(19-17); Ickes v Fox. 300  U S  82. 81 L  E d  525, 
57 S  C t -112 (1937); W ork  v L o u is ian a . 269 U S 
250. 70  L E d  259, -16 S  C t 92  (1925); S a n ta  F e  
Pacific R. Co. v F a ll, 259 U S 197, 66 L  Ed 896, 
42  S  C t 466  (1922); P a y n e  v C e n tra l P ac ific  R. 
Co., 255 U S 228, 65 L Ed 598. 41 S  C t 314 
(1921); W a ite  v M ucy, 246 U S 606 , 62 L  Ed 
892, 38 S C t  395 (1918).

12. T h e  C o u rt c i te d  S ile r  v  L ouisv ille  & 
N ash v ille  R. Co., 213 U S  175. 53  L Ed 753. 29 
S  C t 451 (1909), w h ich  w ill b e  d iscussed  in 
P a r t  IV . in f ra , in  s u p p o r t  o f  th is  p roposition .

13. T h e  u n a n im o u s  re je c tio n  o f  th e  a rg u ­
m e n t th a t  th e  E le v e n th  A m e n d m e n t b a rs  
c la im s based  on s ta te  o llicers ' v io la tio n s  o f 
fed e ra l s ta tu te s  in R ay  v A tla n tic  R ichfield  
Co., 435  U S  151, 156, n  6, 55  L Ed 2d 179, 98

com panion cases, Louisville & N ash ­
ville R. Co. v G reene, 244 U S 522, 61 
L Ed 1291, 37 S  C t 683 (1917); Illi­
nois C en tra l R. Co. v G reene, 244 US 
055, 61 L Ed 1309, 37 S  CL 697 
(1917), th e  p laintiffs challenged  th e  
conduct o f s ta te  officials u n d e r  bo th  
federa l a n d  s ta te  law. T h e  C ourt, 
c iting , in te r  a lia , Young an d  Clem- 
son, held  th a t  th e  E leven th  A m end­
m ent did no t b a r in junc tive  re lie f  on 
th e  basis o f s ta te  law, n o tin g  th a t  
th e  p lain tiffs ' federal claim  wns suffi­
c ien tly  su b s ta n tia l to  ju s tify  th e  ex­
ercise

[465 U S  137] 
o f pen d en t ju risd ic tio n  over 

p lain tiffs’ sta te -law  c la im s ,"  and  
th a t  since v io la tions o f federal and  
s ta te  law  had been alleged, i t  w as 
ap p ro p ria te  for th e  federal c o u rt to 
issue in junc tive  re lie f  on th e  basis of 
s ta te  law  w ithou t reach in g  th e  fed­
e ra l c la im s, desp ite  th e  s tr ic tu re s  o f  
th e  E lev en th  A m endm ent. In sh o rt, 
th e  G reene  C ourt approved  o f  p re ­
cisely th e  m ethodology em ployed by 
th e  C o u rt o f  A ppeals in  th is  case . 13

S  C t 9 8 8  (1978), is  e n t ire ly  c o n s is te n t w ith  m y 
a n a ly s is  o f o u r  cases. B u t u n d e r  th e  m a jo ri­
ty 's  view , i t  r e p re se n te d  a  r a th e r  d ra m a tic  
ex te n s io n  o f  Ex p a r te  Y oung to  en c o m p ass  
fed era l s ta tu to ry  clu im s a s  w ell ns c o n s ti tu ­
tio n a l c la im s. H ay d e m o n s tra te s  th a t  i t  c a n ­
n o t bo m a in ta in e d  th a t  Y oung an d  th o  o th e r  
cases o f  th is  C o u r t  p e rm it in ju n c tiv e  re l ie f  
on ly  w h en  th e  c o n s ti tu tio n a lity  o f  s t a t e  olli- 
c e rs ' c o n d u c t is  a t  issue. I f  th u t  w ere  so H ay 
w ould  be w ro n g ly  dec ided—a n  a rg u m e n t th a t  
a s ta te  o lliccr h as  v io la ted  a  fed era l s ta tu te  
d oes n o t  c o n s ti tu te  n  c h a lle n g e  to  th e  c o n s ti­
tu tio n a lity  o f  th e  officer's conduct. C h a p m a n  v 
H o usto n  W e lfa re  R ig h ts O rg., 4*11 ’J S  GOO. 
612-615 , 60  L Ed 2d 508. 99 S  C t 1905 11979); 
S w ift & Co. v W ickham , 382 U S 111. 15 L Ed 
2d 194, 86  S  C t  258 (1965). In m y view , th e  
E lev e n th  A m e n d m en t c la im  in Hay dese rv e d  
n o  m o re  th a n  th e  cu rso ry  foo tno te  i t  rece ived , 
s in c e  th e  s la te  officials h a d  engaged  in  c o n ­
d u c t fo rb idden  by s ta tu te . I f  th e  C o u rf w ere 
w illing  to  a d h e re  to  se t tle d  ru les  o r law  today , 
th e  E le v e n th  A m en d m en t c la im  could  be r e ­
je c te d  ju s t  n s su m m a rily
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N one of these  cases con ta in  only 
" im p lic it"  o r  sub  s ilen tio  holdings; 
a ll o f them  explicitly  consider and 
re ject th e  c la im  th a t  th e  E leven th  
A m endm ent p roh ib its  federal courts 
from  issuing in ju n c tiv e  re lie f  based 
on s ta te  law. T h ere  is th ere fo re  no 
basis for th e  m ajo rity 's  assertion  
th a t  th e  issue p resen ted  by th is  case 
is a n  open one, a n te , a t  119, 79 L Ed 
2d, a t  91."

(465 U S  138]
T he C ourt trie s  to exp la in  aw ay 

these  cases by a rg u in g  th a t  th e  ap ­
plicable s ta te  s ta tu te s  gave pe titio n ­
ers such  "b road  d iscre tion” over 
P e n n h u rs t th a t  th e ir  actions were 
no t u ltra  vires, un te, a t  110-111, 79 
L Ed 2d, a t 85. T he C ourt, however, 
does no t d ispu te  th e  C o u rt o f  A p­
peals’ conclusion th a t  th ese  s ta te  
s ta tu te s  gave p e titio n e rs  no discre­
tion whatsoever to  d isreg ard  th e ir  
d u ties w ith  respect to  in s titu tio n a li­
zation  o f th e  re ta rd ed  as they  did. 
P e titio n ers  acted  o u tsid e  o f  th e ir  
law ful discretion  every  b it as m uch 
a s did th e  go v ern m en t officials in  the  
cases I have discussed, w hich  hold 
th a t  w hen a n  official com m its a n  ac t 
prohibited by law, he  ac ts  beyond his

14. T h e  m a jo rity  in c re d ib ly  c la im s  th a t  
G re en e  co n ta in s  on ly  a n  im p lic it ho ld ing  on 
th e  E lev e n th  A m e n d m en t q u e s tio n  th e  C ourt 
dec ides today . A n te , a t  117-119, 79  L  E d  2d, a t  
89-91 . In  p la in  word3, th e  G re e n e  C o u rt held  
th a t  th e  E lev e n th  A m e n d m e n t d id n o t b a r  
co n sid e ra tio n  o f  th e  p e n d e n t s ta te - la w  c la im s 
ad v an ced  in th a t  case. T h e  C o u rt th e n  consid­
ered  a n d  su s ta in e d  those c la im s  on  th e ir  m er­
its.

15. C o n tra ry  to  th e  C o u r t 's  tre o tm e n t of 
th e m , th e  cases  d iscussed  ab o v e  re ly  on  th e
d o c tr in e  em b raced  in  th e  q u o ta tio n  from  
C lem son 1 havo  se t o u t—officials h av e  no 
d isc re tio n  to  v io la te  th e  law . T h e  sa m e  is  tru e  
o f  th e  federal sovereign  im m u n ity  coses. See. 
e g.. L and  v D ollar, 330 U S  731, 736, 91 L Ed
1209, 67 S  C t 1009 (1947) ( " th e  a sse rt io n  by 
officers o f th e  G o ve rn m e n t o f  th e i r  a u th o r ity  
lo  a c t d id  n o t foreclose ju d ic ia l in q u iry  in to  
th e  law fu ln ess o f  th e ir  a c tio n  (an d ) a  d e te rm i-

a u th o rity  and is no t p ro tected  by 
sovereign im m u n ity ."  A fte r all, i t  is 
on ly  comm on sense to conclude th a t 
S ta te s  do no t au th o rize  th e ir  officers 
to v io la te  th e ir  legal duties.

T h e  C o u rt also  re lies heav ily  on th e  
fact th a t  th e  D istric t C ourt found 
pe titio n ers  im m une from  dam ages 
liab ility  because th ey  " 'ac ted  in the 
u tm o st good fa ith  . . . w ith in  the 
sphere o f  the ir ofiicia l responsibili­
ties.' ” un te, a t  107, 79 L Ed 2d, a t  83 
(em phasis in orig inal) (quoting  446 F 
Supp, a t  1324). T h is confuses two 
d is tin c t concepts. An official can act 
in  good fa ith  a n d  th ere fo re  he im ­
m u n e  from  dam ages liab ility  despite 
th e

(465 U S  139J 
fact th a t  he  h as done th a t  which 

th e  law  prohibits, a  po in t recognized 
a s  recen tly  as H arlow  v  Fitzgerald . 
457 US 800, 73 L Ed 2d 396, 102 S 
C t 2727 (1982). N evertheless, good- 
fa ith  im m u n ity  from  dam ages liabil­
ity  is irre lev a n t to  th e  availab ility  of 
in junctive  relief. See Wood v S trick ­
land, 420 US 308, 314-315, n 6 . 43 L 
Ed 2d 214, 95 S  C t 992 (1975). T he 
s ta te  officials acted  in no th in g  less 
th a n  good fa ith  a n d  w ith in  th e

n u tio n  o f  w h e th e r  th e i r  'a u th o r i ty  is  r ig h t­
fully  assum e d  is th e  ex e rc ise  o f  ju risd ic tio n , 
a n d  m a s t  le a d  to  th e  dec ision  o f  th e  m erits  o f 
th e  q u e s tio n , '"); P a v n e  v C e n tra l Pacific R. 
Co., 255 U S 228, 236. 65 L Ed 598, 41 S  Ct 314 
(19281 i"B u t o f  co u rse  [ th e  S e c re ta ry  o f th e  
In te r io r 's  s ta tu to ry  a u th o r ity )  does no t c lo the 
h im  w ith  a n y  d isc re tio n  to  e n la rg e  o r  c u rta il 
th e  r ig h ts  o f  th e  g ra n te e , n o r  to  su b s titu te  h is 
ju d g m e n t fo r  th e  w ill o f  C ongress a s  m a n i­
fested  in th e  g ra n tin g  ac t"); W a ite  v M acy, 
246  U S 606. 610, 62  L  Ed 892. 38 S  C l 395 
(19181 ("T ho  S e c re ta ry  (of th e  T re asu ry ) an d  
th o  bo ard  m u s t k e e p  w ith in  th e  s ta tu te  . . . 
an d  w e see no reaso n  w hy re s tr ic t io n  should  
n o t be en fo rced  by in ju n c tio n  . . ."I; P h ilad e l­
p h ia  Co. v  S lim son , 223 U S 605, 620. 56 L Ed 
570. 32 S  C t 340 (19121 ("A nd  in cose o f an  
in ju ry  th re a te n e d  by h is  illego l ac tion , th e  
officer c a n n o t c la im  im m u n ity  from  in junc tion  
process")
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sphere of th e ir official responsibili­
ties in asserting Florida’s claim to 
the treasure in  Treasure Salvors; the 
sam e can be said for the bank com­
m issioner's actions in safeguarding 
bank ueposits challenged in Johnson 
v Lankford, the fund commissioner’s 
decision to sell property mortgaged 
to the S tate challenged in Rolston, 
and the sta te  food and dairy commis­
sioner’s decision to prosecute the 
appellant for violating the s ta te  food 
im purity Act challenged in Scully, to 
give ju s t a few examples. Yet in 
each of these cases the sta te  officers’ 
conduct was enjoined. Greene makes 
this point perfectly clear. There 
s ta te  officers did nothing more than  
carry out responsibilities clearly as­
signed to them  by a statu te. Their 
conduct v/as nevertheless enjoined 
because th is Court held th a t their 
conduct violated the S tate Constitu­
tion, despite the fact th a t the ir re li­
ance on a  s ta tu te  made i t  perfectly 
clear th a t their conduct was not

10. In n ra th e r desperate uttem pt lo explain 
these cases, amici suggest th a t the Court 
simply did not realize th a t it was deciding 
questions of Btate law, sinco in the era before 
Erie R. Co. v Tompkins, 304 US 64, 82 L Ed 
1188, 58 S Ct 817 (1938), and Mine W orkers v 
Gibbs, 383 US 715, 16 L Ed 2d 218, 80 S Ct 
1130 (1966), it was not clear that diversity 
cases or pendent claims wore governed by 
stale ra the r than federal law, That suggestion 
is refuted by the  cases discussed above in 
which it was held th a t relief could issue 
against s tate  officers who had violated state 
statutes. Even under tho construction of the 
Rules of Decision Act, 28 USC § 1652 (28 
USCS § 1652), adopted in Swift v Tyson, 16 
Pet 1, 10 L Ed 865 11842), and repudiated in 
Eric, federal courts were bound to apply s ta te  
statutes. See, e.g., Black & W hite Taxicab & 
Transfer Co. v Brown & Yellow Taxicab & 
Transfer Co.. 276 US 518. 529-531, 72 L Ed 
681, 48 S Ct 404 (1928); Swirt. 16 Pel, nt 18- 
19, 10 L Ed 865. Thus, in these coses the 
Court wns indisputably issuing relief under 
state law. The Court was explicit about the 
state-law basis for the  relief it granted in

only in good faith  bu t reasonable. 
See Michigan v DeFillippo, 443 US 
31, 61 L Ed 2d 343, 99 S Ct 2627
(1979). Until today the ru le has been 
simple: conduct th a t exceeds the 
scope of an official'3 lawful discretion 
is not conduct the sovereign has au ­
thorized and hence is subject to  in­
junction .1* W hether th a t conduct 
also gives rise to damages liability  is 
an  entirely  separate question.

[455 US 140]
III

On its face, the E leventh Amend­
m ent applies only to suits against a 
S tate  brought by citizens of o ther 
S tates and foreign nations .17 This 
tex tual lim itation upon th e  scope of 
the S ta tes’ im m unity from su it in 
federal court was se t aside in  H ans v 
Louisiana. 134 US 1, 33 L Ed 842, 10 
S Ct 504 (1890). H ans was a  su it 

- against the S tate of Louisiana, 
brought by a  citizen of Louisiana 
seeking to recover in te rest on the

Greene, to use ju s t one example. I t  suited that 
federal jurisdiction "extends, to the  determ i­
nation of nil questions involved in th e  case, 
including questions o f s la te  luw, irrespective 
of (he disposition th a t may be made of the 
federal question, or whether it be found neces­
sary to decide it a t a ll."  244 US, u t  508, 61 I. 
Ed 1280, 37 S Ct 673. It then granted p la in­
tiffs re lief under s tate  low, and concluded by 
declining to decide any question of federal 
low. "It is obvious, however, in view of the 
result reached upon the question o f s ta te  law, 
ju s t discussed, that the disposition of the 
cases would not be affected by w hatever result 
we m ight reach upon the  federal question 
. . . .  Therefore, we find it unnecessary to 
express any opinion upon the  question raised 
under the  Fourteenth Am endm ent." Id., a t 
519, 61 L Ed 1280, 37 S Ct 673.

17. "The Judicial power of the  United
States shall not be construed to extend to tiny
suit in law o r equity, commenced or prose­
cuted against one of the United S tates by
Citizens o f another State, or by Citizens or
Subjects of any Foreign S tate."
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S tate 's bonds. The Court stated th a t 
some of the argum ents favoring sov­
ereign im m unity for the States made 
during the process of the Amend­
m ent’s ratification had become a  
p a rt of the judicial scheme created 
by the Constitution. As a  result, the 
Court concluded tha t the Constitu­
tion prohibited a  su it by a citizen 
against his or her own S tate. When 
called upon to elaborate in Monaco v 
Mississippi, 292 US 313, 78 L Ed 
1282, 54 S Ct 745 (1934), the Court 
explained th a t the Eleventh Amend­
m ent did more than  simply prohibit 
su its brought by citizens of one S tate 
against ano ther S tate. Rather, it ex­
emplified the broader and more an ­
cient doctrine of sovereign immu­
nity, which operates to 

[465 US 1411
bar a su it

brought by a citizen against his own 
S ta te  w ithout its  consen t1*

The Court has subsequently ad­
hered to th is interpretation of the 
Eleventh Amendment. For example, 
in Quern v -Jordan, 440 US 332, 59 L 
Ed 2d 356, 99 S  Ct 1139 (1979), the

18. "Manifestly, we caanot rest with a mere 
litera l application of the words of § 2 or A rti­
cle III, or assume th a t the le tter of the Elev­
enth Amendment exhausts the restrictions 
upon suits against non-conscnting states. Be­
hind the words of the constitutional provi­
sions a re  postulates which lim it and control. 
There is the essentinl postulate th a t the con­
troversies, ns contemplated, shall be found to 
be of a justiciable character. There is also the 
postulate th a t Stotes of the Union, still pos­
sessing attributes of sovereignty, shall be im­
mune from suits, w ithout their consent, save 
where there has been ‘a  surrender of this 
immunity in the  plan of the  convention."' 
292 US, nt 322-323, 78 I- Ed 1282. 54 S Ct 745 
(footnote omiltedl. See also Ex parte State of 
New York, 255 US 490, 497. 65 I, Ed 1057, 41
S Ct 588 (19211; Hens v Louisiana. 134 US 1, 
15-18, 33 L Ed 842, 10 S Ct 504 (18901. Most 
commentators have understood this Court's 
Eleventh Amendment cases as taking the 
positiun th a t the Constitution incorporates 
the common-law doctrine of sovereign immu-

Court referred to the Eleventh 
Amendment as incorporating "the 
traditional sovereign im m unity of 
the States." Id, a t  341, -59 L Ed 2d 
358, 99 S  Ct 1139. Similarly, in 
Fitzpatrick v Bitzer, 427 US 445, 49 
L Ed 2d 614, 96 S Ct 2666 (1976), the 
Court referred to “ the Eleventh 
Amendment, and the principle of 
srate soverignty which it  embodies 

Id, a t 456, 49 L Ed 2d 614, 96 
S Ct 2666. See also Nevada v Hall, 
440 US 410, 438-441, 59 L Ed 2d 
416, 99 S Ct 1182 (1979) (Rehnquist, 
J., dissenting).1* Thus, under our 
cases it  is the doctrine of sovereign 
im m unity, ra ther than  the text of 
th e  A m endm ent

[465 US 142]
itself, which is criti­

cal to the analysis of any Eleventh 
..m endm ent problem .70

The doctrine of sovereign immu­
nity  developed in England, where it 
was thought, th a t the King could not 
be sued. However, common law- 
courts, in  applying th e  doctrine, tra ­
ditionally distinguished between the 
King and his agents, on the

nity. bee. e.g.. Baker, Federalism and tho 
Eleventh Amendment, 48 U Colo L Rev 139, 
153-158 (1977); Field, The Eleventh Amend­
ment and O ther Sovereign Immunity Doc­
trines: P a rt One, 126 U Pa L Rev 515. 538- 
546 (1973); Thornton. The Eleventh Amend­
m ent' An Endangered Species. 65 Ind L J  293. 
305-310 (1980); Tribe, Intergovernm ental Im­
m unities in Litigation, Tnxaiion, and Regula­
tion: Separation of Powers Issues in Contro­
versies About Federalism, 89 H arv L Rev 682, 
684-688 (1976); Comment, Private Suits 
Against S ta tes in the Federal Court3. 33 U 
Chi L Rev 331, 334-336 (19661.

19. Petitioners themselves trea t the Flcv- 
enth Amendment os equivalent to the doc­
trine of sovereign immunity. See Brief for 
Petitioners 12. n 10. The Court appears to 
agree. Ante, a t  98. 79 L Ed 2d, a t  76-77.

20. Of course, if the Court were to apply the
text of the Amen < nent, it would not bar an 
action against Pennsylvania by one of its own 
citizens. See n 17, supra.
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theory th a t the King wouid never 
authorize unlawful condejt, and 
th a t therefore the unlawful acts of 
the King’s officers ought not to be 
treated  as acts of the sovereign. See 
1 W. Blackstone, Commentaries 
'244. As early as the 15th century, 
Holdsworth writes, servants of the 
King were held liable for th e ir un­
lawful acts. See 3 W. Holdsworth, A 
History of English Law 388 (1903). 
During the 17th century, this rule of 
law was used extensively to curb the 
King's authority. The King’s officers

"could do wrong, and if  they com­
mitted wrongs, w hether in the 
course of the ir employment o r not, 
they could be made legally liable. 
The command or instruction of the 
king could not protect them. If the 
king really had given such com­
mands or instructions, he m ust 
have been deceived." 6 id, a t  101 
(footnote omitted).

In one famous case, it was held th a t 
although process would not issue 
against the sovereign himself, it 
could issue against his officers. ”[F]or 
the w arran t of no man, not even of 
the King himself, can excuse the 
doing of an illegal ac t."  Sands v

21. Tho rationale for this principle was 
compelling. Courts did not wisii to confront 
the King's immunity from su it directly: never­
theless they found the th rea t to liberty posed 
by perm itting the sovereign's abuses to go 
unremedied to be intolerable. Since in reality 
the King could act only through his officers, 
the ru le which permitted su its  against those 
officers formally preserved the sovereign's im­
munity while operating ns one e f  the  means 
by which courts curbed the abuses of the 
monarch. Sec 10 Holdsworth. a t 262-268.

22. Commentators have noted the v lluence 
of these English doctrines on the \m orican 
conception of sovereign immunity. Cee JnlTe, 
Suits Against Governments and Officers: Sov­
ereign Imm unity, 77 Harv L Rev 1, 19-29 
(1963): Note, Express Waiver of Eleventh 
Amendment Immunity. 17 Ga L Rev 513.

Child, 3 Lev 351, 352, 83 Eng Rep 
725, 726 (K B 1693).** By the 18th 
century, this rule of low was unques­
tioned.

(165 US M3)
See 10 Holdsworth, supra, a t 

650-652. And in the 19th century this 
view was taken  by the court to bo so 
well settled as to not require the 
c itation  of authority , see Feather v 
Queen, 6 B & S 257, 295-297,122 Eng 
Rep 1191, 1205-1206 (Q B 1865)."

I t was only natural, then , th a t th is 
Court, in applying the principles of 
sovereign im m unity, recognized the 
distinction between a su it against a 
S tate  and one against its officer.*3 
For example, while the Court did 
inquire as to w hether a  su it was "in 
essence” ugainst the sovereign, it 
soon became settled law th a t tho 
E leventh A m endm ent did not bar 
su its against sta te  officials in the ir 

..official capacities challenging uncon­
stitu tional conduct. See Smyth v 
Ames, 169 US -166, 518-519, 42 L Ed 
819, 18 S Ct 418 (1898); Pennoyer v 
McConnaughy, 140 US 1, 10-12, 35 
L Ed 363, 11 S Ct 699 (1891); Poin­
dexter v Greenhow, 114 US 270, 288,

517-518 (1983); Note, Developments in the  
Low—Remedies Against the United Stales 
nnd its Officials, 70 Hnrv L Rev 827. 831-833 
(1957). In fact, in Belknap v Schild, 161 US 
10, 40 L Ed 599, 16 S Ct 443 (1896), the Court, 
in holding th a t ollicers of the  United States 
w ere liable for injuries caused by the ir unlaw­
ful conduct even if they did so acting pursu­
an t to official duties, cited the passage from 
Feather v Queen. See 161 US. nt 18. 40 L Ed 
599, 16 S Ct 443.

23. Chief Justice M arshall, writing for the 
Court, recognized this distinction in the very 
first case to reach the Court concerning the 
application o f the Eleventh Amendment to 
the conduct of a  s late  official, Osborn v Bunk 
o f United States, 9 Wheat 738, G L Ed 204 
(1821).
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29 L Ed 135, 5 S Ct 903 (1885).34 This 
ru le was reconciled w ith sovereign 
immunity

[465 US 144)
principles by use of the 

traditional rule th a t an  action 
against an agent of the sovereign 
who had acted unlawfully was not 
considered to be against the  sover­
eign, W hen an  official acts pursuant 
to an unconstitutional sta tu te , the 
C ourt reasoned, th e  absence of valid 
authority  leaves the official u ltra  
vires his authority, and th u s a  pri­
vate actor stripped of his s ta tu s  as a 
representative of the sovereign .33 In  
Ex parte Young, 209 US 123, 52 L 
Ed 2d 714, 28 S Ct 441 (1908), the 
Court was merely restating  a settled 
principle when it wrote:

"The Act to be enforced is alleged 
to be unconstitutional, and if it be 
so, the use of the nam e of the

24. See olso McNeill v Southern R. Co., 202 
US 543. 559, 50 L Ed 1142. 26 S  Ct 722 (1906); 
G unter v Atlantic Coast Line R. Co., 200 US 
273, 283-284. 50 L Ed 477. 26 S Ct 2i’2 (1906); 
Prout v S tarr, 168 US 537, 47 L Ed 584, 23 S 
Ct 398 (1903); Scott v Donald, 165 US 58. 67- 
70. 41 L Ed 632, 17 S Ct 265 (18971; Reagan v 
Farm ers' Loan & Trust Co., 154 US, a t 388- 
391, 38 L Ed 1014. 14 S Ct 1047; In  re Tyler. 
149 US 164, 190-191, 37 L Ed 689, 13 S Ct 
785 (1893); In re Avers, 123 US 4-13, 506-507, 
31 L Ed 216, 8 S Ct 164 (1887); Hagood v 
Southern. 117 US 52, 70, 29 L Ed 805. 6 S Ct 
608 (1886); Allen v Baltimore & Ohio R. Co., 
114 US 311, 315-316, 29 L Ed 200. 5 S  Ct 925 
(1885); Board of Liquidation v McComb, 92 US 
531. 541, 23 L Ed 623 (1876). Cf. United States 
v  Lee. 106 US 196, 219-222, 27 L Ed 171, 1 S 
Ct 240 (1882) (sovereign im m unity or the 
United States not a  defense against suit 
charging officers of the United S tates with 
unconstitutional conduct).

25. Thnt, it is true, is u legislative act of the 
government of Virginia, but it is not a  law of 
the  S tate  of Virginia. The S ta te  has passed no 
such law, for it cannot; and w hat it cannot do. 
it certainly, in contemplation of law, has not 
done. The Constitution of the United States, 
and its own contract, both irrcpealable by any 
act on its part, are the law of Virginia; and 
th a t law made it the  duty of the defendant to

2d 67,104 S Ct 900

S tate  to enforce an unconstitu­
tional act to the injury of com­
plainants is a  proceeding without 
the au thority  of and one which 
does not affect the S tate  in its 
sovereign or governm ental capac­
ity . It is simply an illegal ac t upon 
the p a rt of a  sta te  official in a t­
tem pting by the use of the name 
of the S ta te  to enforce a legislative 
enactm ent which is void because 
unconstitutional. I f  th e  ac t which 
the s ta te  A ttorney G eneral seeks 
to  enforce be a  violation of the 
Federal Constitution, the officer in 
proceeding under such enactm ent 
comes in to  conflict w ith the supe­
rio r au thority  of th a t Constitution, 
and  he is in  th a t case stripped of 
his official or representative char­
ac te r and is subjected in his per­
son to the consequences of his in­
dividual conduct." Id, a t  159-160, 
52 L Ed 714, 28 S Ct 441.3”

receive the coupons tendered in paym ent of 
taxes, and declared every step to enforce the 
tax, thereafter taken, to be w ithout w arrant 
of law, and therefore a wrong. He stands, 
then , stripped o f his official character; and, 
confessing a personal violation of the plain- 
till's rights for which he m ust personally 
answer, he is w ithout defence." Poindexter v 
Greenhow. 114 US. a t  288, 29 L Ed 185. 5 S 
Cl 903.

28. See generally O rth, The Interpretation 
of the Eleventh Amendment, 1798-1908: A 
Cose Study of Judicial Power, 1983 U III L 
Rev 423. t h e  Court has adhered to this for­
mulation to the  present any. See Florida 
Dept, of State v Treasure Salvors, Inc. 458 US 
670. 684-690, 73 L Ed 2d 1057, 102 S Ct 3304
(1982) (opinion of Stevens, J.); id., a t 714-715, 
73 L Ed 2d 1057, 102 S Ct 3304 (White. .1., 
concurring in judgm ent in part and dissenting 
in part); Ray v A tlantic Richfield Co., 435 US. 
a t  156, n 6. 55 L Ed 2d 179, 98 S Ct 988 
Scheuer v Rhodes. 416 US 232. 237, 40 L Ed 
2d 90. 94 S Ct 1683, 71 Ohio Ops 2d 474
(1974); Georgia Railroad & Banking Co. v 
Redwine, 342 US 299. 96 L Ed 335, 72 S Ct 
321 (1952); Sterling v Constantin. 287 US 378. 
393, 77 L Ed 375. 53 S Ct 190 (19321. Of 
course, the fragm ent from Young quoted by 
the Court, ante, 109, n 17, 79 L Ed 2d, a t 84. 
does not convey the same meaning when 
considered in the  context of the paragraph 
quoted above.
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[465 U S 146J 
The majority states th a t tho hold­

ing of Ex parte  Young is lim ited to 
cases in which relief is provided on 
the basis of federal law, and th a t it 
rests entirely on the need to protect 
the supremacy of federal law. That 
position overlooks the foundation of 
the rule of Young as well Pennoyer 
v McConnnughy and Young's other 
predecessors.

The Young Court distinguished be­
tween the S tate  and its Attorney 
G eneral because the latter, in violat­
ing the Constitution, had engaged in 
conduct the sovereign could no t au ­
thorize. The pivotal consideration 
was no t th a t  th e  conduct violated 
federal law, since nothing in  the 
ju r is p ru d e n c e  o f th e  E le v e n th  
Amendment perm its a su it against a 
sovereign merely because federal 
law is a t issue.”  Indeed, a t  least 
since Ilan s v Louisiana, 134 US 1, 33 
L Ed 842, 10 S Ct 504 (1890), th e  law 
has been settled th a t the Eleventh 
Amendment applies even though th e  ~ 
State is accused of violating the Fed­
eral Constitution. In  H ans the Court

27. As the Solicitor General correctly notes 
in his brief, "th is Court has no power to 
create any exception to a  constitutional bar to 
federal court jurisdiction. Ex parte Young 
rests instead on recognition th a t the Eleventh 
Amendment simply docs not apply to  suits 
seeking to restrain  illegal acts by state  offi­
cials—whether those acts a rc  illegal because 
they violate the Constitution, as in Young, or 
federal o r state law.” Brief for United S tates
23 (citations omitted).

28. Sec Quern v Jordan. IK) US 332, 315, n
17. 59 L Ed 2d 358. 99 S  Ct 1139 (1979';
Alabama v Pugh, 438 US 781. 57 L Ed 2d
1114, 98 S Ct 3057 (1978) (per curiam): Edel-
man v Jordan. 415 US 651. 603-4569. 39 L Ed
2d 662, 94 S Ct 1347 (19741; Employees v
Missouri Dept, of Public H ealth nnd Welfare.
411 US 279, 280, n 1, 36 L Ed 2d 251, 93 S Ct
1614 11973); Smith v Reeves, 178 US 436. 444-
449, 44 L Ed 1140. 20 S Ct 919 (19001; F itts v 
McGhee. 172 US 516, 43 L Ed 535, 19 S  Ct 
269 (1899); In re Ayers. 123 US 443. 31 L Ed 
216. 8 S C t 164 (18871; Hagood v Southern, 
117 US 52. 29 I, Ed 805, 6 S Ct 608 (18861;

held th a t the Eleventh A m endm ent 
applies to all cases w ithin the ju r is ­
diction of the federal courts includ­
ing those brought to require compli­
ance w ith federal law, and  bars any 
suit where the S tate is the proper 
defendant under sovereign im m unity 
principles. A long line of cases has 
endorsed th a t proposition, holding 
th a t irrespective

(465 US 146]
of the need to vin­

dicate federal law a su it is barred by 
th e  E leventh Am endm ent if  the 
S tate is the proper defendant.® It 
was clear until today th a t " th e  S ta te  
[is not) divested of its im m unity 'on 
th e  mere ground th a t the case is one 
arising under the Constitution or 
laws of the United States.’ ” Parden 
v Term inal Railway of Ala. Docks 
Dept., 377 US 184, 18G, 12 L Ed 2d 
233, 84 S Ct 1207 (1964) (quoting 
Hans, 134 US, a t 10, 33 L Ed 842, 10 
S Ct 504.

The p iv o ta l c o n s id e ra tio n  in  
Young was that it was not conduct 
o f the sovereign th a t was a t  issue.2*

Louisiana v Jurnel, 107 US 711, 27 L Ed 448, 
2 S  Cl 128 <18831. See generally C. Jacobs, 
The Eleventh Amendment and Sovereign Im* 
m unity 88-91, 109-110(19721.

29. The distinction between tho sovereign 
and its agents not only explains why tho 
rationale of Ex parte Young and its predeces­
sors is consistent with established sovereign 
immunity doctrine, but it also explains the 
critical difference between actions for injunc­
tive relief nnd actions for damages recognized 
in Edelman v Jordan. 415 US 651, 39 L Ed 2d 
662. 94 S Ct 1347 (1973). Since the damages 
remedy sought in that cu3e would have re ­
quired payment by the S tate, it could not be 
said th a t the action ran only ngainst tho 
agents of the Stale. Therefore, while the 
agents’ unlawful conduct wus considered u ltra 
vires nnd hence could be enjoined, a  remedy 
which did run ugninst the sovereign und not 
merely its agent could not fit within tho u ltra 
vires doctrine and hence wus impermissible. If 
damages are not sought from the S ta te  and 
the relief will run only ngninsl the  state 
ollicinl. damages arc a permissible remedy
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The rule tha t unlawful acts of an 
officer should not be attribu ted  to 
the sovereign has deep roots in the 
history of sovereign im m unity and 
makes Young reconcilable w ith the 
principles of sovereign im m unity 
found in the Eleventh A mendment,”  
ra ther

[4115 US 147J 
than  merely an unprincipled 

accommodation between federal and 
sta te  interests th a t ignores th e  prin­
ciples contained in the Eleventh 
Amendment.

This rule plainly applies to con­
duct of s ta te  ollicers in violation of 
state law. Young sta tes th a t the sig­
nificance of the charge of unconstitu­
tional conduct is th a t it renders the 
state official’s conduct "simply an 
illegal act," and hence th e  officer is 
not entitled to the sovereign’s immu­
nity. Since a sta te  officer’s conduct 
in violation of sta te  law is certainly 
no less illegal than his violation of 
federal law, in e ither case th e  offi­
cial, by committing an  illegal act, is 
"stripped of his official or represen­
tative character." For example, one 
of Young’s predecessors held th a t a 
suit challenging an unconstitutional 
a ttem pt by the V irginia Legislature 
to disavow a sta te  contract was not 
barred by the Eleventh Amendment, 
reasoning th a t

under Ihe Eleventh Amendment. See Scheucr 
V Rhodes, 416 US 232. 2.17-238. 40 I. Ed 2d 
90. 94 S Ct 1683. 71 Ohio Ops 2d 474 (19741.

30. "While in England personification of 
sovereignty in the person of the King may 
hnve been possible, attem pts lo udopt this 
reasoning in the United S tates resulted in the 
postulation of the abstract S ta te  ns sovereign. 
Since the ideal Stale could only act by law. 
whatever the S tate  did m ust be lawful. On 
this ground a distinction was drawn between 
the State and its government, which consisted 
of its ollicers. and since the  S tate could not 
commit an illegal act. any such act was im-

"inasm uch as, by the Constitution 
of the U nited States, which is also 
the supreme law o f Virginia, th a t  
contract, when mnde, became 
thereby unchangeable, irrcpeala- 
ble by the S tate, the subsequent 
act of January  26, 1882, and all 
o ther like acts, which deny the 
obligation of th a t contract and for­
bid its performance, a re  not the 
acts of the S ta te  of Virginia. The 
true and real Commonwealth 
which contracted the obligation is 
incapable in law of doing anything 
in derogation of it. W hatever hav­
ing th a t effect, if  operative, has 
been attem pted or done, is the 
work of its governm ent acting 
w ithout authority , in violation of 
its fundam ental law, and must be 
looked upon, in  all courts of ju s ­
tice, as if it were not and never 
had been. . . . The S tate  of V ir­
ginia has done none of 

[465 US 148]
these

things w ith which th is defence 
charges her. The defendant in e r ­
ro r is not her officer, h e r  agent, o r 
her representative, in th e  m atter 
complained of, for he has acted 
not only w ithout her authority, 
but contrary to her express com­
mands.” Poindexter v Greenhow, 
114 US, a t 292-293. 29 L Ed 185, 5 
S Ct 903 (emphasis supplied).51

puted to government officers It logically fol­
lowed that o suit against state officers was not 
necessarily a  suit against the S tate." Note. 
The Sovereign Imm unity of the Stntcs: The 
Doctrine and  Some of its Recent Develop­
ments, 40 Minn L Rov 234. 244-245 (1956) 
(footnotes omittedl. Curiously, th e  majority 
appears to acknowledge that it has created a 
sovereign im m unity broader than  had ever 
been enjoyed by the King of England. Ante, 
nt 114, n 25. 79 L E d 2d, a t  87.

31. See also Barney v City of New York. 
193 US 430. 439-141. 48 L Ed 737, 24 S Ct 
502(19041.
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I t  is clear th a t the Court in Poindex­
te r  a ttached  no significance to the 
fact th a t V irginia had been accused 
of violating federal and not its own 
law ." To th e  contrary, the Court 
treated the Federal Constitution as 
part of V irginia's law, and concluded 
th a t the challenged action was not 
th a t o f V irginia precisely because it 
violated V irginia 's law. The majori­
ty ’s position turns the Young doc­
trine  on its head—sovereign im mu­
nity  did not bar actions challenging 
unconstitutional conduct by s ta te  of­
ficers since the Federal Constitution 
was also to be considered p art of the 
S ta te ’s law—and since the S tate 
could not and would not authorize a 
violation of its own law, the officers’ 
conduct was considered individual 

[465 US 1*19] 
and not sovereign. No doubt the 
Courts th a t produced Poindexter and 
Young would be shocked to discover 
tha t conduct authorized by s ta te  law . 
but prohibited by federal law is not 
considered conduct a ttributable to 
the S tate  for sovereign im m unity

32. This approach began long before Poin- 
dexter. The earliest cases in which this Court 
rejected sovereign im m unity defenses raised 
by officers of the sovereign accused of unlaw­
ful conduct did not involved charges of uncon­
stitutional conduct, but ra th e r simple trespass 
uclions. In rejecting tho defense, the Court 
simply noted th a t ulthough the officers were 
acting pursuant to their duties, they were 
engaged in unlawful conduct which therefore 
could not be the conduct o f the sovereign. See 
Bates v Clark, 95 US 201, 209. 24 L Ed 471 
<1877); Mitchell v Harmony. 13 How 115. 137, 
14 L Ed 75 (1852); Wise v Withers. 3 Cranch 
331, 2 L Ed 457 (1806); Little v Bnrreme. 2 
Cranch 170, 2 L Ed 243 (1804). In the land- 
mark case of Osborn v Bank of Uniled States,
9 Wheat 738. 6 L Ed 201 (1824). the Court 
took it ;tt beyond argum ent thnt if n stole 
officer unlawfully seized property in an a t­
tempt to collect taxes he believed to be owed 
the State, the Eleventh Amendment would 
not bar a  simple trespass action against the 
officer. The majority strangely takes comfort 
in the fact thnt th e  form er cases allowed

purposes, but conduct prohibited by 
sta te  law is considered conduct a t­
tributable to the very S tate  which 
prohibited th a t conduct. Indeed, in  
Tindal v Wesley, 167 US 204, 42 L 
Ed 137, 17 S Ct 770 (1899), the Court 
specifically found th a t i t  was impos­
sible to distinguish between a su it 
challenging unconstitutional conduct 
o f s ta te  officers and a  su it challeng­
ing any other type of unlawful be­
havior:

" If  a  su it against officers f a S tate 
to enjoin them from e' orcing an  
unconstitutional stati .e . . .  be 
not one against the S tate, it is 
impossible to see how a su it 
against the individuals to recover 
the possession of property belong­
ing to the plaintifT and illegally 
withheld by the defendants can be 
deemed a suit against th e  S tate .” 
Id, a t  222, 42 L Ed 137, 17 S Ct 
770.”

These cases are based on the  simple 
idea th a t an  illegal act strips the 
official o f his state-law  shield,

dam ages actions against federal ollicers. Ante, 
a t 111, n 21, 79 L Ed 2d. a t 85. The allowance 
o f a  damages remedy is no more consistent 
with tho Court's approach than  the allowance 
of an  injunction, see n 10, supra.

33. To the  some effect as Tindal is South 
Carolina v Wesley, 155 US 542. 39 L Ed 254, 
15 S  Ct 230 (1695). The majority argues thol 
the cose notes that South Carolimi was not a 
parly  to the  proceeding und suggests the ru l­
ing was "purely procedural,” nnte, a t  109, n 
19, 79 L Ed 2d, a t 34, bu t th a t misses the 
whole purpose of the "procedural" point made 
in the opinion—Eleventh Amendm ent immu­
nity may only be claimed by the State: it docs 
not extend to s tale  officers accused of violat­
ing s ta te  law. See olso Florida Dept, of S tate v 
Treasure Salvors. Inc., 458 US. a t 697. 73 L 
Ed 2d 1057, 102 S Ct 3304 (opinion o f Stevens, 
J.) ("If conduct of a  state officer taken pursu­
an t to an  unconstitutional s tate  s ta tu te  is 
deemed to be unauthorized and may be chal­
lenged in federal court, conduct undertaken 
w ithout any authority  w hatever is ulso not 
entitled to Eleventh Amendment immunity"!.
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thereby depriving th e  official of the 
sovereign's immunity. The majority 
criticizes th is approach as being "out 
of touch w ith reality" because it 
ignores th e  practical im pact of an 
injunction on the

[465 US 150]
State though di­

rected a t its officers. Ante, a t 106- 
108, 79 L Ed 2d, a t 82-83. Yet th a t 
criticism cannot account for Young, 
since an injunction has the same 
effect on the  S tate  w hether it is 
based on federal or state law. In­
deed, the majority recognizes th a t 
injunctions upproved by Young have 
an "obvious impact on the S tate  it­
self," ante, a t  104, 79 L Ed 2d, a t  81. 
In the final analysts the distinction 
between the S tate and its officers, 
realistic or not, is one firmly embed­
ded in the doctrine of sovereign im­
m unity. It is th a t doctrine and not 
any theory of federal supremacy 
which the Fram ers placed in the 
Eleventh A m endm ent and which 
this Court therefore has a  duty to 
respect.

I t follows th a t the basis for the 
Young rule is present when the offi­
cer sued has violated the law of the 
sovereign: in  all such cases th e  con­
duct is of a  type th a t would not be 
perm itted by the sovereign and 
hence is not a ttribu tab le  to th e  sov­
ereign under traditional sovereign 
im m unity principles. In such a  case, 
the sovereign’s in terest lies with 
those who seek to enforce its laws,

34. While Land v Dollar is u case dealing 
with the sovereign immunity of the Federal 
Government, it Is pertinent to the Eleventh 
Amendment, which after nil for present pur­
poses Is no more than an  embodiment of 
sovereign immunity principles.

35. For example, in cases barring suits 
agninst individual officers as suits against the 
State, the Court has also acknowledged the 
importance of state-law authority  for tho

ra ther than  those who have violated 
them.

"[PJublic officials may become to rt­
feasors by exceeding th e  limits of 
their authority . And where they 
unlawfully seize or hold a citizen’s 
realty or chattels, recoverable by 
appropriate action a t  law or in 
equity . . . [t]he dominunt interest 
of th e  sovereign is then  on the 
side of the victim who may bring 
his possessory action to reclaim 
th a t which is wrongfully w ith­
held." Land v Dollar, 330 US 731, 
738, 91 L Ed 1209, 67 S Ct 1009 
(1947).”

The m ajority’s position th a t the 
Eleventh Amendment does not per­
mit federal courts to enjoin conduct 
tha t the sovereign S tate itself seeks 
to prohibit thus is inconsistent with 
both

[-105 US 151] 
the doctrine of sovereign immu­

nity and  the underlying respect for 
the integrity of state policy which 
the Eleventh A m endm ent protects. 
The issuance of injunctive relief 
which enforces sta te  laws and poli­
cies, if anything, enhances federal 
courts’ respect for the sovereign pre­
rogatives of the Slates.”  The majori­
ty ’s approach, which requires federal 
courts to ignore questions of state 
law and to rest their decisions on 
federal bases, will create  more 
rather than  less friction between the 
States and the federal judiciary.

challenged conduct of tho officer. In such 
cases the Court has frequently noted th a t the 
relief sought would be unauthorized by state 
law und would therefore adversely affect the 
State itself. See. e. g., Hugood v Southern. 117 
US 52. 68. 29 L Ed 805, 6 S Ct 608 (1886); 
Louisiunn v .lumel, 107 US 711, 721. 27 L Ed 
448, 2 S Ct 128 (1883). In contrast, in cases of 
officiol actions contrary to state law. a federal 
court’s remedy would not adversely affect any 
state policy.

Ill
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Moreover, the m ajority’s rule has 
nothing to do w ith the basic reason 
the E leventh A m endm ent was added 
to the Constitution. There is general 
agreem ent th a t the  A m endm ent was 
passed because th e  S tates were fear­
ful th a t federal courts would force 
them  to pay the ir Revoluntionary 
W ar debts, leading to the ir financial 
ruin.”  E n terta in ing  a  su it for injunc­
tive re lief based on s ta te  law im pli­
cates none of the concerns of the 
Fram ers. Since only injunctive relief 
is sought there is no th re a t to the 
sta te  treasury  of the type th a t con­
cerned the Fram ers, see M illiken v 
Bradley, 433 US 267, 288-290, 53 L 
Ed 2d 745, 97 S Ct 2749 (1977); 
Edelm an v Jordan, 415 US 651, 667- 
668, 39 L Ed 2d 662, 94 S Ct 1347 
(1974); and  if the S tate  wishes to 
avoid the federal injunction, i t  can 
easily do so simply by changing its 
law. The possibility of S tates left 
helpless in the face of disruptive 
federal decrees which led to the pas- • 
sage of th e  Eleventh

[465 U S 152)
A m endm ent

simply is no t presented by this case. 
Indeed, th e  F ram ers no doubt would 
have preferred federal courts to base

36. Sec, e.g., Petty v Tennessee-Missouri 
Bridge Comm’n, 359 US 275, 276, n 1. 3 L Ed 
2d 804, 79 S Ct 785 (1959); Missouri v Fiske. 
290 US 18. 27, 78 L Ed 145. 54 S Ct 18 11933); 
Cohens v Virginia, 6 W heat 264, '106—107. 5 L 
Ed 257(18211.

37. The m ajority cites Quern v Jordan, 440
US 332. 59 L Ed 2d 358, 99 S Ct 1139 (1979); 
Scheuer v Rhodes, 416 US 232, 10 L Ed 2d 90. 
94 S Ct 1683, 71 Ohio Ops 2d 474 (1974); 
Edelman v Jordon, 415 US 651, 39 L Ed 2d 
662, 94 S Ct 1347 (1974); Georgia Railroad & 
Banking Co. v Redwine, 342 US 299, 96 L Ed 
335, 72 S Ct 321 (1952). In  each of these cases, 
tho only question presented or decided was 
w hether m onetary  relief could be obtained 
against s tate  ollicials on the  basis of federal 
law, except for Redwine, where 'h o  Court 
decided that a su it to enjoin collection of a  
s ta te  tax on the  basis of federal law was not 
barred  by the Eleventh Amendment. In none

th e ir decisions on s ta te  law. which 
the S tate  is then free to reexam ine, 
ra th e r than forcing courts to decide 
cases on federal grounds, leaving the 
litigation beyond sta te  control.

In light of the preceding, it should 
come as no surprise th a t th e re  is 
absolutely no authority  for th e  ma­
jo rity ’s position th a t the ru le of 
Young is inapplicable to violations of 
sta te  law. The only cases the major­
ity cites, an te, a t 105-106, 79 L Ed 
2d, a t  81-82, for the proposition th a t 
Young is lim ited to th e  vindication 
of federal law do not consider the 
question w hether Young perm its in­
junctive relief on the basis of sta te  
law—in each of the cases the ques­
tion w as neither presented, briefed, 
argued, nor decided.”  I t  is curious, 
to say the least, th a t the m ajority 
disapproves o f reliance on cases in 
which the issue we face today was 
decided si b silentio, see ante, a t  119, 
79 L Ed 2d, a t  91, y e t i t  is w illing to 
rely on cases in which the issue was 
not decided a t  all. In fact, not only is 
there nn precedent for th e  m ajority’s 
position, but, as I have dem onstrated 
in P a rt II, supra, there  is an ava­
lanche of precedent squarely to the 
contrary.”

of these coses was any question concerning 
the availability of injunctive relief under 
sta te  law considered oven in dicta.

38. In addition to overruling the coses dis­
cussed in Part II, supra, the majority’s  view 
that Young exists simply to ensure the su­
premacy of federnl Inw indicates thnt a num ­
ber of ou r prior cases, which held th a t the 
Eleventh Amendment muy bar an action for 
injunctive relief even where the S tate has 
violated the Federal Constitution, see, e.g., 
Alabama v Pugh, 438 US 781. 57 L Ed 2d 
1114, 98 S Ct 3057 (1973) Iper curiam), were 
incorrectly decided. The C ourt can have no 
satisfactory explanation for Pugh, which held 
that even as to a federal constitutional claim, 
a  suit m ay not be brought directly against a 
S tale even where it may be brought against 
its officials. On the majority's view, th e re  is 
no basis for distinguishing between the  S tato 
and its ollicials—os to both th e re  is a need to
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[465 US 153]
T hat the doctrine of sovereign im ­

m unity does no t protect conduct 
which has been prohibited by the 
sovereign is clearly dem onstrated by 
the case on which petitioners chiefly 
rely, Larson v Domestic & Foreign 
Commerce Corp. 337 US 682, 93 L 
Ed 1628, 69 S C t 1457 (1949). The 
Larson opinion teaches th a t th e  ac­
tions of state officials a re  not a ttr ib ­
utable to the S ta te—are u ltra  vires 
—in two different types of situations: 
(1) when the official is engaged in 
conduct th a t the sovereign has for­
bidden. A sovereign, like any o ther 
principal, cannot authorize its agent 
to violate the law. W hen an agent 
does so, his actions a re  considered 
u ltra  vires and he is liable for his 
own conduct under th e  law of 
agency. Both types of u ltra  vires 
conduct a re  clearly identified in L ar­
son.

"There may be, of course, su its 
for specific relief against officers of 
the sovereign which a re  not su its 
against the sovereign. I f  the officer 
purports to act as an individual 
and not as an  official, a  su it di­
rected against th a t action is not a 
su it against th e  sovereign. I f  th e  
War Assets A dm inistrator had 
completed a  sa le  of h is personal 
home, he presumably could be en­
joined from la te r  conveying i t  to  a  
third person. On a sim ilar theory, 
where the officer's powers are lim-

vindicatc tho supremacy of federal low 
through the  issuance o f injunctive relief, and 
unless the officials ore  acting completely out­
side of their authority, they must, be treated 
as is the State. However, Pugh can bo ex­
plained simply by reference to Young’s use of 
the u ltra vires doctrine with respect to uncon­
stitutional conduct by state  officers—such con­
duct is not conduct by the sovereign because 
it could not be authorized by tho sovereign,

2d 67, 104 S Ct 900

ited by statute, his actions beyond 
those limitations are considered 
individual and not sovereign ac­
tions. The officer is not doing 

[465 US 154j
the

business which th e  sovereign has 
empowered him to do or he is doing 
it in a way which the sovereign has 
forbidden. His actions are u ltra  vi­
res his authority  and therefore may 
be made the  object of specific relief. 
I t is im portant to note th a t in such 
cases the  relief can  be granted, 
w ithout im pleading the sovereign, 
only because of th e  officer’s lack of 
delegated power. A claim of error 
in  the exercise of th a t power is 
therefore not sufficient. And, since 
th e  jurisdiction of the court to hear 
the case may depend, as we hove 
recently recognized, upon the deci­
sion which it  ultim ately reaches 
on the m erits, it is necessary that 
th e  plaintiff set ou t in h is com­
plain t the statu tory  lim itation on 
which he relies." Id., a t  689-690, 93 
L Ed 1628, 69 S Ct 1457 (emphasis 
supplied).

Larson thus clearly indicates that 
th e  im m unity determ ination de­
pends upon the m erits of the plain- 
tifFs claim. The sam e approach is 
employed by Young—the plaintiff 
can overcome the s ta te  official’s im­
m unity only by succeeding on the 
m erits of its claim of unconstitu­
tional conduct.

honce the officers are not entitled to the 
sovereign's immunity. A su it directly against 
the S tate cannot succeed bccauso the  ultra 
vires doctrine is unavailable w ithout a slate 
officer to which it can be applied. Pugh makes 
it c lear th a t Young rests not on a need lo 
vindicate federal law, but on the traditional 
distinction between tho sovereign and its 
agents.
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Following the two-track analysis 
of Larson, the cases considering the 
question w hether the s ta te  official is 
entitled to the sovereign’s im m unity 
can be grouped into two categories. 
In cases like Larson, Malone v Bow­
doin, 369 US 643. 8 L Fd 2d 168, 82 
S Ct 980 (1962), and Florida Dept, of 
S tate v T reasure Salvors, Inc. 458 
US 670, 73 L Ed 2d 1057, 102 S Ct 
3304 (1982), which usually involve 
the S ta te  functioning in its propri­
etary capacity, the u ltra  vires issue 
can be resolved solely by reference 
to the law of agency. Since there  is 
no specific lim itation on the powers 
of the officers o ther than  the general 
lim itations on their authority , the 
only question th a t need be asked is 
w hether they have acted completely 
beyond the ir authority . But when 
the S tate  has placed specific lim ita­
tions on the m anner in which s ta te  
officials may perform th e ir duties, as 
it often does in regulatory or o ther 
adm inistrative contexts such as w ere" 
considered in Scully v Bird, 209 US 
481, 52 L Ed 899, 28 S Ct 597 (1908), 
and Johnson v

(•165 US 155]
L ankford , 245 US 

541, 62 L Ed 460, 38 S Ct 203 (1918), 
the u ltra  vires inquiry also involves 
the question w hether th e  officials 
acted in a  way th a t sta te  law forbids. 
No sovereign would authorize its offi­
cials to violate its own law, and if the 
official does so, then Larson indie; tes

39. There can be no doubt th a t respondents'
federal claims were sufficiently substantial to 
justify federal jurisdiction in th is case. In
another case brought by a resident of P enn­
hurst. wc held that the Due Process Clause of 
the Fourteenth Amendment requires, a t  a  
minimum, th a t petitioners provide the resi­
dents with reasonable care and  safety. See 
Youngbcrg v Romeo. -157 US 307. 324. 73 L 
Ed 2d 28, 102 S Ct 2452 11982). The uncon­
tested findings of the District Court in this 
case establish that Pennhurst neither was 
safe nor was it providing reasonable care to

th a t his conduct is u ltra  vires and not 
protected by sovereign im munity.

Larson confirms th a t the C ourt’s 
disposition of this case in 1981—o r­
dering the Court o f Appeals to con­
sider respondents’ state-law  claims— 
w as fully harm onious w ith estab­
lished sovereign im m unity princi­
ples. The jurisdiction of the federal 
court was established by a  federal 
claim;”  the Court of Appeals there­
fore hud jurisdiction to resolve the 
case and to g ran t injunctive relief on 
e ither federal or s ta te  grounds. Re­
spondents pleaded a  specific s ta tu ­
tory  lim itation on the  way in which 
petitioners were entitled to run 
Pennhurst. The D istrict C ouit and 
the Court of Appeals have both 
found th a t petitioners operated 
P ennhurst in a way th a t the sover­
eign has forbidden. Specifically, both 
courts concluded th a t petitioners 
placed residents in P ennhu rst w ith­
out any consideration a t  all of the 
lim itations on institutional confine­
m ent that sire found in s ta te  law, 
and th a t they  failed to create com­
m unity  livfing program s th a t are 
m andated by s t . ''e  law. In short, 
there can be no dispute th a t peti­
tioners ran  P ennhu rs t in a  way th a t 
the sovereign had

[465 US 156J
forbidden. Under 

the second track  of the Larson anal­
ysis, petitioners w ere acting u ltra  
vires because they w ere acting in a 
way th a t the sovereign, by statu te , 
had forbidden.10

its residents. Therefore, respondents' federal 
claims not only were sufficiently substantial 
lo support the exercise of federal jurisdiction 
in th is case, but also would almost certainly 
have justified the issuance of a t least some 
injunctive relief hnd a uate-law  basis for the 
relief been unavailable.

40. In Larson, th e  A dm inistrator o f the  W ar 
Assets Administration wns in possession of 
coal th a t the p laintiir claimed the A dm inistra­
tor was contractually obligated to deliver to 
it. Instead of seeking damages for breach of 
contract in the Court of Claims, the plaintiff
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[465 US 157]
Petitioners readily concede, both 

in th e ir  brief and a t oral argum ent, 
th a t the Eleventh A m endm ent does 
not bar a su it against sta te  officers 
who have acted u ltra  vires. The ma­
jority  makes a  sim ilar concession, 
ante, a t  101-102, n 11, 79 L Ed 2d, at 
79. Yet both ignore the fact th a t the 
cases, and most especially Larson, 
set out a two-step analysis for u ltra 
vires conduct—conduct th a t is com­
pletely beyond the scope of the offi­
cer’s authority, or conduct th a t the 
sovereign has forbidden. In fact, the 
majority goes so far as to quote the 
passage from Larson indicating that 
a  sta te  official acts u ltra  vires when

sought an injunction in th e  District Court. 
Tho C ourt hold th a t tho A dm inistrator hnd 
acted properly in refusing lo deliver the  coal 
and instead insisting th a t the  plaintiff seek its 
remedy in the Court of Claims.
"There wns, it is true, nn allegation th a t the 
Adm inistrator was acting 'illegally,' ar.d that 
the refusal to deliver was 'unauthorized.' Hut 
these allegations were not based and did not 
purport to be based upon any lack of dele­
gated power. Nor could they  be, since the 
Adm inistrator was empowered by the sover­
eign to adm inister a general sales program 
encompassing the negotiation of contracts, the 
shipm ent of goods and the  receipt of payment. 
A normal concomitunl of such powers, os a 
m utter of general agency law. is tho power to 
refuse delivery when, in th e  agent's view, 
delivery is not called for under a  contract and 
the power to sell goods which the agent he- 
lieves ore still his principal's to  sell." 337 US, 
a t 691-692, 93 L Ed 1628, 69 S Ct 1457 
(footnotes omitted).
Thus, th e  Adm inistrator had  acted properly. 
Ho was doing w hat any agent would do— 
holding on to property he believed was his 
principal's and insisting th a t tho claim ant sue 
tho principal if it wanted the  property. Ho 
wus merely exercising the "norm al" duties of 
a sales agent. Congress envisioned that he  do 
exactly that; the remedy it had provided re­
quired the claimant to sue for damages in the 
Court of Claims ra th e r th an  obtaining the 
property directly from the Adm inistrator, and 
no one had questioned the  constitutional suffi­
ciency of that alternative remedy. See Mc­
Cord, Fault W ithout Liability: Im m unity of 
Federal Employees, 1966 U III Law Forum

he completely lacks power delegated 
from the S tate, ante, a t  101, n 11, 79 
L Ed 2d, a t  79. T hat quotation ig­
nores sentences im mediately preced­
ing and following th e  quoted passage 
stating  in  terms th a t w here an offi­
cial violates a  statu tory  prohibition, 
he acts u ltra  vires and is not pro­
tected by sovereign im munity. This 
omission is understandable, since pe­
titioners’ conduct in  this case clearly 
falls into th e  category of conduct the 
sovereign has specifically forbidden 
by sta tu te . Petitioners w ere told by 
Pennsylvania how to run Pennhurst, 
and th ere  is no dispute th a t they 
disobeyed the ir instructions. Y etwith-

849, 862-867. "Since the plaintiff had not 
made an  affirmutive allegation o f nny rele­
vant statu to ry  limitation upon the  Adminis­
tra to r's  powers, and hnd made no claim that 
the A dm inistrator's action am ounted to nn 
unconstitutional taktng. the Court ruled th a t 
the  suit m ust fail as an  effort to eqjoin the  
United S ta tes." Malono v Bowdoin, 369 US 
643, 647, 8 L Ed 2d 168. 82 S Ct 980 (1962). 
Malone can tic explained similarly. These 
cases hold th o t Congress had empowered the 
governm ental official to  make necessary de>,- 
sions about w hether to hold on to property 
the  official belioves is the Government's, nt 
least p-nding the aggrieved party 's remedy in 
the Claims Court (formerly Court of Claimsl 
under tho Tucker Act, 28 USC §§ 1491-1507 
(1982 ed). [28 USCS §§1491-1507]. See Byse. 
Proposed Reforms in Federal "N onstatutory" 
Judicial Review: Sovereign Imm unity, Indis­
pensable Parties. Mandamus, 75 H arv L Rev 
1479, 1490-1491 (1962); Jnlfe, The Right to 
Judicial Review I, 71 Harv L Rev 401, 436- 
437 (1958), Thus, where the  official acts as the 
sovereign intends, he is entitled to the sover­
eign's im m unity under the principles dis­
cussed ubove. Where th o t is not the case. 
Larson permit:' injunctive relief. In this cose, 
respondents did plead a specific limitation on 
petitioners’ powers, and the holding of the 
Court of Appeals on the m erits of respon­
dents' state-law  claims indicates th a t petition­
ers wcro not exercising the "norm al" duties 
tha t the sovereign hud envisioned for them, 
unlike the A dm inistrator in Larson. Instead, 
petitioners were running Pennhurst "in u 
way which th e  sovereign has forbidden." 337 
US, a t 689, 93 L Ed 1628, 69 S Ct 1457.

115



U.S. SUPREME COURT REPORTS 79 L Ed 2d

out explanation, the Court repudi­
ates the two-track analysis of Larson 
and holds th a t sovereign im m unity 
extends to  conduct the sovereign 
has s ta tu to rily  p roh ib ited ." Thus, 
contrary

[4G5 US 1581 
to the Court's assertion, 

Larson is in conflict with the result 
reached today."

In sum, a century and a half of 
th is Court’s Eleventh Amendment 
jurisprudence has established the 
following. A suit alleging th a t the 
official had acted within his au thor­
ity but in a m anner contrary  to 
sta te  sta tu tes was not. barred be­
cause the Eleventh A m endm ent pro­
hibits suits against States; it does 
not bar su its against s ta te  officials 
for actions not perm itted by the 
S tate under its own law. The sover­
eign could no t and would not autho­
rize its officers to violate its own law; 
hence an action against a s ta te  offi­
cer seeking redress for conduct not~ 
perm itted by state law is a  suit 
against the officer, not the sovereign. 
Ex parte Young concluded in as ex­
plicit a  fashion as possible th a t un­
constitutional action by sta te  offi­
cials is not action by th e  S tate  even 
if it purports to be authorized by 
state law, because the Federal Con­
stitution strikes down the state-law 
shield. In the tort cases, if the plain­
tiff proves his case, the re  is by defi-

41. The majority also repudiates Justice 
While’s recent statem ent in Treasure Salvors: 
"where the  officer's actions a rc  lim ited by 
statute, actions beyond those lim itations are 
to be considered individual and not sovereign 
actions." -if.-. US, n t 714, 73 L Ed 2d 1057, 102 
S Ct 3304. Four Members of today’s majority 
sub cribed to th a t statem ent only two Term s 
ago.

42. Indeed, the majority senses as much, by 
admitting th a t it cannot reconcile the u ltra 
vires doctrine endorsed by Larson w ith its 
approach. Sec ante, a t 114, n 25. 79 L Ed 2d, 
at 87. The majority is also incorrect in sug­
gesting that Larson overruled most if not all

nition no state-law defense to shield 
the defendant. Sim ilarly, when the 
state oliicer violates a  state statute, 
the sovereign has by delinition 
erected no shield against liability. 
These precedents m ake clear th a t 
there is no foundation for the con­
tention tha t the m ajority embraces 
—th a t Ex parte Young authorizes 
injunctive relief against sta te  offi­
cials only on the basis o f federal law. 
To the contrary, Young is as clear as 
a

[465 US 15P] 
bell: the Eleventh Amendment 

does not apply where there is no 
state-law  shield. T hat simple princi­
ple should control this case.

IV
The m ajority’s decision in this 

case is especially unwise in th a t it 
overrules a long line o f cases in 
order to reach a  result th a t is a t 
odds w ith the usual practices of th is 
Court. In one of the most respected 
opinions ever w ritten by a  Member 
of this Court, Justice Brandeis 
wrote:

"The Court [has] developed, for 
its own governance in the cases 
confessedly w ithin its jurisdiction, 
a series of rules under which it 
has avoided passing upon a large 
part of all the constitutional ques­
tions pressed upon it for decision. 
They are:

of the cases contrary to its position. In fact, 
Larson cited most of those cases with ap ­
proval. including Hopkins V Clemson Agricul­
tu ra l College. 221 US 636. 55 L Ed 890, 31 S 
Ct 654 (1911), Tindal v Wesley, 167 US 204, 
42 L Ed 137, 17 S Ct 770 118961, Poindexter v 
Greenhow, und Land v Dollar, 330 US 731, 91 
L Ed 1209, 67 S Ct 1009 (1947); the Larson 
opinion stated that it was overruling only a 
single case, Goltra v Weeks. 271 US 536. 70 L 
Ed 1074, 46 S Ct 613 (19261. See 337 US. a t 
698-702. 93 L Ed 1628. 69 S  Ct 1457. Larson 
simply did not wreak the kind of havoc on 
th is  Court's precedents th a t the majority does 
today.
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", . . The Court will not pass 
upon a  constitutional question a l­
though properly presented by the 
record, if there is also present 
some o ther ground upon which the 
case m ay be disposed of. This rule 
has found most varied application. 
Thus, if  a  case can be decided on 
either o f two grounds, one involv­
ing a  constitutional question, the 
other a  question of statu tory  con­
struction or general law, the Court 
will decide only the latter. S iler v 
Louisville & Nashville R. Co. 213 
US 175, 191 [53 L Ed 753, 29 S Ct 
451]." A shw ander v TV A, 297 US 
288, 346-347, 80 L Ed 688, 56 S  C t 
466 (1936) (concurring opinion).

The S iler case, cited w ith approval 
by Justice Brandeis in Ashwander, 
employed a  rem arkably sim ilar ap­
proach to th a t used by the Court of 
Appeals in this case. A privately 
owned railroad corporation brought 
su it against the members of the rail­
road commission of K entucky to en ­
join the enforcem ent of a  ra te  sched­
ule promulgated by the commission. 
The Federal C ircuit Court found 
th a t the schedule violated the plain­
tiffs federal constitutional rights 
and granted relief.

[465 US 160]
T his Court affirmed 

bu t it refused to decide the constitu­
tional question because injunctive 
relief against the s ta te  officials was 
adequately supported by s ta te  law. 
The Court held th a t the p lain tiffs 
claim  th a t the schedule violated th e  
Federal Constitution was sufficient

43. In Siler tho Court decided th e  cose on 
statc-law grounds, oven though it acknowl­
edged thnt "(i]n this case we are w ithout the 
benefit of n construction of the s ta tu te  by tho

to justify  th e  assertion  of federal 
jurisdiction over the  case, but then 
declined to reach  th e  federal ques­
tion, deciding th e  case on the basis 
of s ta te  law instead:

"W here a  case in th is court can 
be decided w ithout reference to 
questions arising u nder the Fed­
era l Constitution, th a t  course is 
usually  pursued and  is not de­
parted  from w ithout im portant 
reasons. In th is case we th ink  it 
m uch better to  decide it w ith  re­
gard  to the question of a local 
natu re , involving th e  construction 
o f th e  sta te  s ta tu te  and the au ­
thority  therein  given to the com­
mission to make th e  order in ques­
tion, ra ther th an  to unnecessarily 
decide the various constitutional 
questions appearing in the rec­
ord." Siler v Louisville & N ash­
ville R. Co. 213 US 175, 193, 53 L 
Ed 753, 29 S C t 451 (1909)."

The Siler principle has been ap­
plied on num erous occasions; when a 
suit against s ta te  officials has pre­
sented both federnl constitutional 
questions and issues o f s ta te  law, the 
Court has upheld injunctive relief on 
state-law  grounds. See, e.g., Lee v 
Bickell, 292 US 415, 425, 78 L Ed 
1337, 54 S Ct 727 (1934); Glenn v 
Field Packing Co. 290 US 177, 178, 
78 L Ed 252, 54 S C t 138 (1933); 
Davis v Wallace. 257 US 478, 482- 
485, 66 L Ed 325, 42 S  C t 164 (1922); 
Louisville & N ashville R. Co. v 
Greene, 244 US, a t  527, 61 L Ed 
1291, 37 S Ct 683; G reene v Louis­
ville & In teru rban  R. Co. 244

highest s ta te  court of K entucky, and we must 
proceed in the absence of s ta te  adjudication 
upon th e  subject." 213 US, n t  194, 53 L Ed 
753, 29 S Ct 451.
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US, a t 508, 512-514, 61 L Ed 1280, 
37 S Ct 673.“

[465 US 161)
In Hagans v Lavine, 415 US 528, 

39 L Ed 2d 577, 94 S Ct 1372 (1974), 
th e  Court quoted from th e  Siler 
opinion and noted tha t the "Court 
has characteristically dealt first w ith 
possibly dispositive sta te  law claims 
pendent to federal constitutional 
claims." 415 US, a t  546, 39 L Ed 2d 
577, 94 S r-t 1372. I t added:

"N um erous decisions of this 
Court have stated  the general 
proposition endorsed in Siler— 
th a t a federal court properly 
vested w ith jurisdiction m ay pass 
on the state  or local law question 
w ithout deciding the federal con­
stitu tional issues—and have then 
proceeded to dispose

[465 US 162]
of the case

solely on the nonfederal ground. 
See, e.g., Hillsborough v Cromwell, 
326 US 620, 629-630, 90 L Ed 358, 
66 S  Ct 445 (1946); W aggoner Es­
ta te  v W ichita County, 273 US 
113, 116-119, 71 L Ed 566, 47 S  Ct 
271 (1927); Chicago G. W. R. Co. v 
Kendall, 266 US 94, 69 L Ed 183, 
45 S  Ct 55 (1924); U nited Gas Co. 
v Railroad Comm’n, 278 US 300, 
308, 73 L Ed 390, 49 S Ct 150 
(1929); Risty v Chicago, R. I. & P. 
R. Co. 270 US 378, 387, 70 L Ed 
641, 46 S Ct 236 (1926). These and 
other cases illustrate in practice 
the wisdom of the federal policy of 
avoiding constitutional adjudica­
tion where not absolutely essential 
to disposition of a  case.” Id., a t 
547, n 12, 39 L Ed 2d 577, 94 S Ct 
1372.

44. Justice Pcckham 's opinion in  Siler 
rested on u long line of cases, dating back to 
C hief Justice M arshall's decision in Osborn v 
Bank of United States, 9 Wheat 738, 822. 6 L 
Ed 204 (1824), holding th a t a federal court 
has jurisdiction over all the issues—stale  as 
well as federal—presented by a  case that 
properly falls within its jurisdiction. Nor wns 
S iler breaking new ground in avoiding a  fed­
eral constitutional question by deciding on 
state-law  grounds. In S an ta  Clara County v 
Southern Pacific K. Co. 118 US 394. 30 L Ed 
118. 6 S  Ct 1132 (1886). the  Court noted the 
importance of the federal constitutional ques­
tions. Even though these had been treated  as 
dispositive by the  lower court, und though 
they were the "m ain—almost the only—ques­
tions discussed by counsel," id., nt 395, 30 L 
Ed 118, 6 S Ct 1132, the Court stated: "These 
questions belong to a cluss which this court 
should not decide, unless the ir determ ination 
is essential to the  disposal of the cose in 
which they arise." Id., a t 410, 30 L Ed 118. 6
S Cl 1132. It then determined thnt the chal­
lenged lax assessments were not authorized 
by state  law nnd ullirmed the  judgment solely 
on th a t  ground. In addition, tho Court has 
routinely applied the Siler rule in cases up­
holding injunctive relief on the basis o f state 
law against municipal officials, see, e.g.. Hills­
borough v Cromwell, 326 US 620, 629. 90 I. 
Ed 358. 66 S Ct 445 119461; Cincinnati v 
Vcster, 281 US 439, 448-449. 74 L Ed 950, 50

S Ct 360 (19301; Risty v Chicago. R. I. & P. R. 
Co. 270 US 378, 70 L Ed 641, 46 S Ct 236 

-  (1926); Bolder v Callaway, 267 US 479, 489, 69 
L Ed 745, 45 S Ct 431 (1925): Lincoln Gas & 
Electric Light Co. v City of Lincoln. 250 US 
256, 268-269, 63 L Ed 968. 39 S Ct 454 (1919); 
and in cases in which the  plaintiffis were not 
hold to be entitled to the relief they sought, 
see Schmidt v Oakland Unified School Oisl. 
457 US 594. 73 L Ed 2d 245. 102 S Ct 2612 
11982) (per curiam); Railroad Comm'n of C ali­
fornia v Pacific Gas & Electric Co. 302 US 
388, 391, 82 L Ed 319, 58 S Ct 334 (1938): 
United Fuel Gas Co. v Railroad Comm'n of 
Ky., 278 US 300. 307, 73 L Ed 390, -19 S Ct 
150 11929); Waggoner Estate v Wichita 
County, 273 US 113, 116, 71 L Ed 566. 47 S Ct 
271 (19271; Chic3go-Great W estern R, Co. v 
Kendall, 266 US 94, 97-98. 69 L Ed 183, 45 S 
Ct 55 11924); Ohio Tax Cases, 232 US 576, 
586-587. 58 L Ed 737. 34 S Ct 372 11914 k 
Louisville & Nashville R. Co. v G arrett. 231 
US 298, 303-304. 58 L Ed 229. 34 S Ct 48 
11913). Numerous o ther cases decided by this 
Court have cited Siler as an accurate s ta te ­
m ent of the  law regarding pendent jurisdic­
tion. See. e. g.. Aldinger v Howard. 427 US 1,
7. 49 L Ed 2d 276. 96 S  Ct 2413 (19761; Florida 
Lime Growers v Jacobsen. 362 US 73. 81. n 7,
4 L Ed 2d 56S. 80 S Ct 568 (19601; H um  v 
Ounder, 289 US 238, 243-245, 77 L Ed 1148. 
53 SC I 586(1933).
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In  fact, in  this very case we applied 
th e  Siler ru le by rem anding the case 
to  the Court of Appeals w ith explicit 
instructions to consider w hether re ­
spondents were entitled to  relief un­
der state lasv.

Not only does the Siler rule have 
an impressive historical pedigree, 
bu t it  is also strongly supported by 
the in terest in avoiding duplicative 
litigation and the unnecessary deci­
sion of federal constitutional ques­
tions.

"The policy's u ltim ate founda­
tions . . .  lie in all th a t goes to 
make up the unique place and 
character, in our scheme, of jud i­
cial review of governm ental action 
for constitutionality. They a re  
found in  the delicacy of th a t func­
tion, particularly in view of possi­
ble consequences for o thers stem ­
ming also from constitutional 
roots; the comparative finality of 
those consequences; the considera­
tion due to the judgm ent o f o ther 
re p o s ito r ie s  o f c o n s t i tu tio n a l 
power concerning the scope of 
th e ir authority; the necessity, if 
government is to function consti­
tutionally, for each to keep within 
its power, including the courts; th e  
inherent lim itations of th e  judicial 
process, arising especially from its 
largely negative character and 
limited resources of enforcement; 
w ithal in the param ount impor­
tance of constitutional adjudica­
tion in our

(465 US 163)
system." Rescue Army

45. cr. H. L. v Mntheson. 450 US 398, 407, 
67 L Ed 2d 388. 101 S C t 1164 (1981) (citing 
Justice Brandeis' opinion in Ashwander v 
TVA. 297 US 288. 80 L Ed 688, 56 S Ct 456 
(19361); Hutchinson v Proxmire, 443 US 111. 
122. 61 L Ed 2d 411, 99 S Ct 2675 (1979) 
(citing the Court's opinion in Silcri.

46. In some of the cases following Siler, this

v Municipal Court, 331 US 549, 
571, 91 L Ed 1666, 67 S Ct 1409 
(1947).“

In addition, application of the 
Siler rule enhances the decisionmak­
ing autonom y of the States. Siler 
directs the federal court to tu rn  first 
to sta te  law, which the  S tate is free 
to modify or repeal." By leaving the 
policy determ inations underlying in­
junctive relief in the hands of the 
State, the Court of Appeals' ap­
proach gives appropriate deference 
to established s ta te  policies.

In  contrast, th e  ru le  the majority 
creates today serves none of the in­
terests of th e  State. The majority 
prevents federal courts from imple­
m enting sta te  policies through equi­
table enforcement of sta te  law. In­
stead, federal courts a re  required to 
resolve cases on federal grounds th a t 
no sta te  au thority  can undo. Leaving 
violations of sta te  law unredressed 
and ensuring th a t th e  decisions of 
federal courts may never be reexam­
ined by the S tates hard ly  comports 
with the respect for S ta tes as sover­
eign entities commanded by the 
Eleventh Amendment.

V

One basic fact underlies this case: 
far from im munizing petitioners' 
conduct, the S tate  of Pennsylvania 
prohibited it. Respondents do not 
complain about the conduct of the 
State of Pennsylvania—it is Pennsyl­
vania's commands w hich they seek

Court has required tha t th e  decree include n 
provision expressly authorizing its reopening 
in the event th a t n state cou rt later decided 
the question of su ite  law differently. See Lee v 
Bickell, 292 US 415. 426. 78 L Ed 1337. 54 S 
Cl 727 '19341; Wald Transfer & Storage Co. v 
Smith. 299 US 602. 78 L Ed 528. 54 S Ct 227 
(1933); Glenn v Field Packing Co. 290 US 177, 
178-179. 78 L Ed 252 54 S C t 138 (1933).
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to enforce. Respondents seek only to 
have Pennhurst

[465 US 164]
run  th e  way P enn­

sylvania envisioned th a t it he run. 
Until today, th e  C ourt understood 
tha t the Eleventh Am endm ent does 
not shield the conduct of s ta te  offi­
cers which has been prohibited by 
their sovereign.

Throughout its history this Court 
has derived streng th  from in s titu ­
tional self-discipline. Adherence to 
settled doctrine is presum ptively the

47. "I agree w ith w hat the  Court staled  
only days ago, th a t 'the doctrine o f stare 
decisis, while perhaps never entirely persua, 
sive on a constitutional question, is a  doctrine 
tha t demands respect in a society governed by 
the rule of law.' Akron v Akron Center for 
lieproductive Health, Inc., 462 US 416, 419- 
120, 76 L Ed 2d 687, 103 S C t 2481 (19831. 
While the  doctrine of stare decisis does not 
absolutely bind the  Court to its  prior opin­
ions, a decent regard for the orderly develop­
ment o f th e  law nnd the adm inistration of 
justice requires thn t directly controlling cases 
be e ither followed o r candidly overruled." 
Solem v Helm, 463 US 277, 311-312, 77 L Ed 
2d 637, 103 S Ct 3001 (19831 (Burger. C. J.. 
dissenting) ifootnote omitted).

This statem ent was joined by four Members 
of today's majority. The fifth was the author 
o f the opinion of the Court in City of Akron.

48. This is an  especially odd context in 
which to rcaudiate settled law because 
changes in our social fabric fnvor limitation 
ra the r than expansion of sovereign immunity. 
The concept th a t the  sovereign can do no 
wrong and thn t citizens should be remediless 
in the face of its abuses is more a  relic of 
medieval thought than  anything else.
"W hether this immunity is nn absolute su r­
vival of the  monurchial privilege, or is a 
m anifestation merely of power, or rests on 
abstract logical grounds, it undoubtedly runs 
counter to modern democratic notions of the 
moral responsibility o f the  State. Accordingly, 
courts reflect a  strong legislative momentum 
in their tendency to extend the legal res|»nsi- 
bility of Government and to conlirm M ait­
land's belief, expressed nearly fifty years ago 
tha t, 'it is a  wholesome sight to  see "the 
Crown” sued and answering for its torts.' " 
G reat N orthern Life Ins. Co. v Read, 322 US 
47. 59. 88 L Ed 1121. 64 S Ct 673 (1944) 
(Frankfurter. J., dissenting) (citation omitted)

correct course.”  D epartures are, of 
course, occasionally required by 
changes in the fabric of ou r society.4" 
When a court, ra th e r than  a  legisla­
tu re , in itiates

[465 US 165]

such a  departure , it 
has a special obligation to  explain 
and to justify  th e  new course on 
which it has embarked. Today, how­
ever, the Court casts aside well-set­
tled respected doctrine th a t plainly 
commands affirmance of the C ourt of 
Appeals—the doctrine of the law of

In the even older decision of Poindexter v 
Greenhow, IM  US 270, 29 L Ed 185. 5 S Ct 
903 (1885), the Court, nfter observing that 
" th e  distinction between th e  governm ent of n 
S ta te  and the S ta te  itse lf is im portant, and 
should be observed,” id,, n t 290, 29 L Ed 185, 
5 S Ct 903, wrote:

"This distinction in essential lo tho  idea of 
constitutional government. To deny it or blot 
i t  ou t obliterates the  lino o f dem arcation thnt 
separates constitutional government from ab­
solutism, free self-government based on the 
sovereignty of the  people from th a t despotism, 
w hether of tho one or th e  many, which ena­
bles the agent o f the S ta te  to declare und 
decree tha t he is the  Stale; to soy L ’E tu t e'est 
m oi.' Of what avail are w ritten constitutions 
whose bills of r igh t for th e  security of individ­
ual liberty have been w ritten , too often, with 
the blood of m artyrs shed upon the  battle­
field and the scalfold. if th e ir  lim itations nnd 
restra in ts  upon power m ay be overpassed 
with im punity by the very agencies created 
and appointed to guard, defend, and enforce 
them; and that, too, with the sacred authority  
of law. not only compelling obedience, but 
en titled to respect? And how else can these 
principles of individual liberty and righ t be 
maintained, if, when violated, the judicial 
tribunals are forbidden to visit penalties upon 
individual offenders, who are  the instrum ents 
of wrong, whenever they interpose the shield 
of the State? The doctrine is not to be tolor- 
uted. The whole frame and scheme of the 
political institutions of this country. S ta te  and 
Federal, protest against it. Their continued 
existence is not compatible with it. It is the 
doctrine of absolutism, pure, simple, and  na ­
ked . . Id., ut 291. 29 L Ed 185. 5 S  Ct
1)03, See also Gibbons. The Eleventh Am end­
m ent nnd State Sovereign Immunity A Hein- 
terpretntion. 83 Coluin L Rev 1889111)83).
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the case,4* the doctrine of s ta re  deci­
sis (the Court repudiates a t least 28 
cases),50 the

(465 US 166]
doctrine of sovereign 

im m unity ,51 the  doctrine of pendent 
jurisdiction ,52 and th e  doctrine of ju ­
dicial restrain t. No sound reason jus­
tifies the further prolongation of this

•11). The heart of today's holding is th a t this 
Court had no power to act as it did in 1981 
when it ordered the Court of Appeals to con­
sider and decide the state-law  Issues in this 
very case.

50. In the following cases the Court held 
injunctive relief may issue against s ta te  offi­
cers on the basis of slate law  after explicitly  
rejecting their Eleventh Amendment defense: 
Rolston v Missouri Fund Commissioners. 120 
US 390. 30 L Ed 721. 7 S  C t 599 (1887); South 
Carolina v Wesley. 155 US 5*12, 39 L Ed 251. 
15 S CT 230 (1895); Tindal v Wesley, 167 US 
20-1. -12 L Ed 137. 17 S Ct 770 (1897); Scully v 
Bird, 209 US 481. 52 L Ed 899. 28 S Ct 597 
(1908); Hopkins v Clomson A gricultural Col­
lege. 221 US 636. (1911*; Atchison T. Sc S. F. 
R. Co. v O'Connor. 223 US 280, 56 L Ed 436. 
32 S Ct 216 (1912); Johnson v Lankford. 245 
US 541. 62 L Ed 160. 38 S Ct 203 (1918); 
M artin v Lunkford, 245 US 5*17, 62 L Ed 46*1, 
38 S  Ct 205 (1918); Greene v Louisville & 
Intorurbnn R. Co. 244 US 499. 61 L Ed 1280, 
37 S Ct G73 (1917); Louisville Sc Nashville R. 
Co. v Greene, 241 US 522. 61 L Ed 1291. 37 S 
Ct C83 (1917); Illinois Central R. Co. v Greene, 
244 US 555, 61 L Ed 1309. 37 S Ct 697 (1917).

Since petitioner?’ position applies also to 
federal sovereign immunity (indeed the prin­
cipal case on which they rely, Larson, is a 
federnl sovereign immunity case), the follow­
ing additional cases which refused to apply 
sovereign immunity to su its agninst federal 
ollicers acting w ithin the scope of th e ir  au­
thority because the pluinlifT had alleged that 
the officers had engaged in unlawful conduct 
are rejected: Little v Darreme. 2 Cranch 170. 
2 L Ed 243 (1504); Wise v W ithers. 3 Cranch 
331. 2 L Ed 457 (1806); Mitchell v Harmony, 
13 How 115, 14 I. Ed 75(1852); Bates v Clark. 
95 US 204. 24 L Ed 471 (18771; Belknap v 
Schild. 161 US 10. 40 L Ed 599. 16 S Cl 443 
(1896). Sloan Shipyards Corp. v United States 
Shipping Bd. Emergency Fleet Corp.. 258 US 
549. 66 L Ed 762. 42 S Ct 386 (1922*; Santa Fe

litigation or this C ourt’s voyage into 
the sea of undisciplined lawmaking.

[405 U S 107]
As I said a t  th e  outset, this case 

has illum inated the character of an 
institution.

I respectfully dissent.

Pac. R. Co. v Fall. 259 US 197. 60 L Ed 896, 
42 S Ct 466 (19221; Philadelphia Co. v Stim- 
son, 223 US 605, 56 L Ed 570, 32 S Cl 340
(1912); Land v Dollar. 330 US. a t 738. 91 L Ed 
1209, 67 S Ct 1009. Larson itself cites most of 
these cases with approval, and disapproves of 
none of them . All are overruled today. In fnct, 
today the Court repudiates the  two-track 
unnlysis of Lurson, since in Larson the Court 
stated thnt conduct which has been specifi­
cally prohibited by s ta tu te  is not protected by 
sovereign immunity even if it is performed 
within tho scope of th e  official's duties, yet 
today the Court holds th a t even if  an ollicer 
violates a s tatu te, his conduct is protected by 
sovereign immunity. The Court also overrules 
the cases cited in n 52, infra. If some of these 
coses have been rarely cited, see ante, a t US- 
116, n  27, 79 L Ed 2d, a t  88, th is is because 
until today the law was thought to be well 
settled on this point.

51. From the 15th century  English common 
law to Lurson and beyond, courts have never 
held that prohibited conduct can be shielded 
by sovereign immunity. T hat rule makes good 
sense—since a principal cannot authorize un­
lawful conduct, such conduct is of necessity 
u ltra  vires. There is nu reason to abandon 
such a  well-settled and sensible rule.

52. The majority also overrules Siler v 
Louisville & Nashville R. Co. 213 US 175. 53 
L Ed 753, 29 S Ct 451 11909i. and its progeny, 
including Louisville & Nashville R, Co. v 
G arrett. 231 US 298. 58 L Ed 229. 34 S Ct 48
(1913); Davis v Wallace. 257 US 478. 66 L Ed 
325. 42 S Ct 164 (1922); Chicago G reat West­
ern R. Co. v Kendall, 26G US 94, 69 L Ed 163. 
45 S Cl 55 U924I; United Fuel Gus Co. v 
Railroad Comm'n of Ky.. 276 US 300, 73 L Ed 
390. 49 S Ct 150119291; Glenn v Field Packing 
Co. 290 US 177. 78 L Ed 252. 54 S Ct 138 
119331; Lee v Bickell. 292 US 415. 78 L Ed 
1337. 54 S Ct 727 (19341; Railroad Comm'n of 
California v Pacific Gas & Electric Co. 302 US 
363, 82 I. Ed 319, 58 S Ct 334 ) 1938).
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consistent w ith  due process, or 
wholly lacking, 83 in th e  Dick case .4 
No deficiency of th a t order is p resent 
here. A s Mr. Justice  Black, dissent­
ing, said when this case was here 
before:

"Insurance companies, like o ther 
contractors, do no t confine th e ir con­
trac tua l activities and obligations 
w ithin s ta te  boundaries. They sell 
to custom ers who are promised pro­
tection in  S ta tes fa r  aw ay from  th e  
plnce where th e  contract is made. 
In th is very case the policy was sold 
to Clay w ith knowledge th n t he 
could take his p roperty  anyw here in 
the world he saw  fit w ithout losing 
the protection of his insurance. In 
fact, h is contract was described on 
its  face as a  ‘Personal P roperty  
Floater Policy (World W ide).’ The 
contract did not even a ttem p t to  pro­
vide th a t the law o f Illinois would 
govern when su its w ere filed any­
where else in th e  country. Shortly 
a fte r  tho contract was made, Clay 
moved to Florida and there he lived 
for several years. H is insured prop­
erty  was th e re  all th a t  time. The 
company knew th is fact. P articu ­
larly since the company was licensed

5. “ . . ,  [N ]o th in g  in any  w ay re la t­
ing  to  the policy sued on, o r  to th e  con­
tra c ts  o f re insurance, wns over done o r 
required  to bo done in Texas. A ll acts  
re la tin g  to tho m aking of tho  policy w ere 
done in Mexico, All in re la tion  to tho 
m aking of tho con trac ts  o f rc-insurnncu 
wero done th e re  o r in New Y ork. And, 
likew ise, all th in g s  in reg a rd  to p e rfo rm ­
ance w ere to be done outside of Texas.

to do business in Florida, i t  m ust 
have known it  m ight be sued there 
. . . .’’ 363 US, a t  221, 4 L ed 2d 
a t  1181.

•f377 US 183]
’ O rder o f U nited Commercial 

Travelers v Wolfe, 331 US 586, 91 
L  ed 1687, 67 S C t 1355, 173 ALR 
1107, involved a  six-m onth-suit 
clause; but it  is a highly specialized 
decision dealing w ith unique fac ts— 
a su it on an insurance policy issued 
by an Ohio fra te rn a l society, incor­
porating  its  constitution and by-laws, 
and involving w hat the  C ourt called 
th e  "indivisible un ity" o f th e  fra te r­
nal society. Id. 331 US a t  606, 91 
L  ed a t  1699. In th a t  case th e  addi­
tional tim e afforded by the s ta tu te  o f 
lim itations of South D akota, where 
th e  case was tried, was not allowed to 
be applied to the contract. We do 
n o t extend th a t ru le  nor apply i t  
here , for Florida has ample contacts 
w ith  the present transaction  and the 
parties to  sa tisfy  any conceivable 
requirem ent of fu ll fa ith  and  credit 
o r of due process.

Reversed .6

N eith e r the  Texas law s nor the  Texas 
co u rts  were invoked fo r  any purpose, ex­
c e p t by Dick in the b ring ing  o f th is  su it. 
T he  fac t th n t Dick's perm anen t residence 
w as in T exas is w ith o u t significance. A t 
a ll tim es here  m ateria l, he w as physically 
p - ’ sen t nnd acting  in M exico." 281 US, 
a t  08, 74 L  cd a t  233.

6. A motion to s tr ik e  a brief am icus filed 
b y  F lo rida  is denied.
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TERM INAL RAILWAY OF THE ALABAMA STATE DOCKS 
DEPARTM ENT e t al.

377 US 184, 12 L  ed 2d 233, 84 S Ct 1207, reh  den
377 US 1010, 12 L ed 2d 1057, 84 S Ct 1903

[No. 157]

A rgued F eb ruary  26 nnd 27, 1964. Decided May 18, 1964. 

SUMMARY

Alabama citizens sued nn Alabama state-owned railway in the United 
S tates D istrict C ourt fo r the  Southern D istrict o f Alabama to recover 
damages under th e  Federal Em ployers’ Liability A ct for personal in ju ries 
sustained while employed by th e  railway. The D istrict Court dismissed 
the action, and th e  Court o f Appeals for th e  F ifth  Circuit affirmed on the 
ground th a t  the S ta te  of A labama was constitutionally immune from su it 
under th e  s ta tu te  and had no t waived such im munity. (311 F2d 727.)

On certio rari, the Suprem e Court of the United S tates reversed. In  an
opinion by B r e n n a n ,  J . ,  expressing the views of five members o f the
Court, i t  was held th a t while an unconsenting state is immune from  l'ederal- 
court su its  b rough t by its  own citizens, A labama consented to the su it 
by engaging in in te rs ta te  commerce by ra il a fte r the enactm ent o f the 
Federal Em ployers’ L iability  Act, which authorizes suits against sta te- 
owned as well as privately-owned common carriers by ra il in  in tersta te  
commerce.

W h it e , J., jo ined by D ouglas, H a rla n , and Stew a rt , J J ., dissented on 
the ground that, absent an  express provision therefor, the s ta tu te  should 
no t be construed to  be applicable to  state-owned railroads.

HIJADNOTES 
Classified to U. S. Suprem e C ourt D igest, A nnotated

C a rr ie rs  § 2.4; Com m erce § 19 —  sta te -  tho se  docks an d  sev era l in d u s tr ie s  in
o w n ed  te r m in a l  ra i lw a y  th e  v ic in ity ,  o p e ra te s  a n  in te rc h a n g e

1. A te rm in a l  ra i lw a y  w h o lly  ow n ed  r a i l r o a d  w ith  s e v e ra l  p r iv a te ly  o w n ed  
a n d  o p e ra te d  by a  s t a t e  is  a  com m on  r a i l r o a d  c o m p a n ie s , p e r fo rm s  s e rv ic e s  
c a r r i e r  b y  r a i l  e n g a g in g  in  i n t e r s t a t e  f o r  p ro f it  u n d e r  s ta tu to r y  a u th o r i ty  
co m m erce  w h e re  i t  c o n s is ts  o f  a b o u t  to  o p e ra te  " a s  th o u g h  i t  w e re  a n  
50  m ile s  o f  r a i l r o a d  t ra c k s  a d ja c e n t  o r d in a r y  com m on  c a r r i e r , "  c o n d u c ts  
to  s ta t e  d o c k s  a t  a  g u l f  p o r t ,  s e r v e s  s u b s ta n t ia l  o p e ra t io n s  in  i n t e r s t a t e

AN N O TA TION  R E FE R E N C E S
1. T erm inal ra ilro ad s  as common car- 2. Consent to s u i t  a gain st s ta te . 42 ALR 

riers. 02 L  ed  1230. 14G4,50 ALR 1408.
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c o m m erce , h a s  c o n t r a c ts  w i th  v a r io u s  
ra i l r o a d  b ro th e rh o o d s  in a c c o rd a n c e  
w ith  th e  R a ilw a y  L a b o r  A c t (45  USC 
§ 151 c t  s e q . ) ,  m a in ta in s) i ts  e q u ip m e n t 
in  c o n fo rm ity  w ith  th e  F e d e r a l  S a fe ty  
A p p lia n c e  A c t (45 USC 8 1 e t  s e q .) ,  
a n d  co m p lie s  w ith  th e  re p o r t in g 1 a n d  
b o o k k e ep in g  r e q u ire m e n ts  o f  th e  I n ­
t e r s t a t e  C o m m erce  C o m m issio n .

[S ee  a n n o ta tio n  re fe r e n c e  1]

S ta te s  § 8 8  —  im m u n ity  fro m  s u i t  —  
E le v e n th  A m e n d m e n t

2 . T h e  E le v e n th  A m e n d m e n t is  in 
te rm s  in a p p lic a b le  to  a  s u i t  b ro u g h t  
a g a i n s t  a  s ta to  by i t s  ow n  c it iz e n s .

S t a te s  § 87 —  im m u n ity  fro m  s u i t
3. An u n c o n s e n t in g  s ta t e  is  im m u n e  

f ro m  le d e r a l - c o u r t  s u i t s  b r o u g h t  by  
i t s  ow n c i t iz e n s  a s  w e ll a s  by  c it iz e n s  
o f  a n o th e r  s ta t e .

S t a te s  § 87 —  im m u n ity  fro m  s u i t  —  
fe d e ra l  q u e s tio n  ju r i s d ic t io n

4. A  s ta t e  is  n o t d iv e s te d  o f  i ts  
im m u n ity  f ro m  fe d c r a l - c o u r t  s u its  
b ro u g h t  by  i t s  ow n c i t iz e n s  o r  by  c i t i ­
z e n s  o f  a n o th e r  s t a t e  on  th e  m ero  
g ro u n d  th n t  t h e  c a s e  is  one  a r i s in g  u n ­
d e r  th e  C o n s t i tu t io n  o r  la w s  o f  th e  
U n ite d  S ta te s .

S t a te s  § 8 9  —  im m u n ity  fro m  s u i t  —  
w a iv e r  —  c o n se n t

5. A s ta t e 's  im m u n ity  fro m  s u i t  m ay  
be w a iv e d : a  s t a t e ’s  f re e d o m  fro m  
s u i t  W ith o u t i ts  c o n s e n t does n o t  p ro ­
te c t  i t  f ro m  a  s u i t  to  w h ic h  i t  h a s  
c o n se n te d .

[S ee  a n n o ta tio n  re fe r e n c e  2 ]

S la te s  § § 8 7 , 88 —  im m u n ity  f ro m  s u i t  
—  E le v e n th  A m e n d m e n t 

G. A n  a c t io n  in  f e d e ra l  c o u r t  a g a in s t  
a  s t a t e  on s t a t e  d e b t  o b l ig a tio n s  
w ith o u t  its  c o n se n t, a n d  in  w h ic h  a n  
a t te m p t  is m a d e  to  in v o k e  f e d e ra l  
q u e s tio n  ju r i s d ic t io n  b y  a l le g in g  an  
im p a irm e n t o '  th e  o b lig a tio n  o f  c o n ­
t r a c t ,  is  se ly  th e  ev il n g a in s t  
w h ich  bo i.i ' . E le v e n th  A m e n d m e n t 
a n d  th e  s o v e re ig n  im m u n ity  d o c tr in e  
a r e  d ire c te d .

M a s te r  a n d  S e rv a n t  § 18 —  F E L A  —  
c a r r i e r s  co v ered  

7. T h e  F e d e ra l  E m p lo y e rs ’ L ia b i l i ty  
A c t (45  USC § 51 c t  s e q . ) ,  w h ic h  in

te rm s  a p p lie s  to  " e v e ry  com m on c a r ­
r i e r  by  r a i l r o n d ’’ w h ile  e n g a g in g  in 
in te r s ta te  c o m m erce , is  in te n d e d  to  
c o v e r  a l l  r a i l  c a r r i e r s  th n t  c o n s t i tu ­
t io n a lly  c an  be c o v e re d .

M a s te r  n n d  S e r v a n t  § -IS; S ta te s  § 8 7  
—  F E L A  —  c a r r i e r s  w ith in  n e t  —  
s ta te -o w n e d  r a i l r o a d s

8. N o tw i th s ta n d in g  th e  d o c tr in e  o f  
s o v e re ig n  im m u n ity  f ro m  s u it ,  th e  
F e d e ra l  E m p lo y e r s ’ L ia b i l i ty  A c t (45  
U SC § 51 e t  s e q .)  a u th o r iz e s  s u i t  in  
F e d e ra l  D is t r i c t  C o u r t  n g a in s t  s t a t e -  
o w ned  a s  w e ll a s  p r iv a te ly  o w n e d  
com m on c a r r ie r s  by  r a i l r o a d  in  i n t e r ­
s ta t e  co m m erce .

C o u r ts  § 732.5 —  f e d e ra l  c o u r ts  —  
ju r i s d ic t io n  —  F E L A  c a s e s

9. T h e  p ro v is io n  o f  § G o f  th e  F e d ­
e ra l  E m p lo y e rs ’ L i a b i l i ty  A c t  (45 U SC  
§ 5 0 )  t h a t  th e  ju r i s d ic t io n  o f  th o  
fe d e ra l  c o u r ts  t h e r e u n d e r  " s h a l l  be 
c o n c u r re n t  w ith  t h a t  o f  th e  c o u r ts  o f  
th e  s e v e ra l S ta te s ’’ is  n o t  in te n d e d  to  
l im it  th e  ju r i s d ic t io n  o f  th e  f e d e ra l  
c o u r ts ,  b u t  m e re ly  to  p ro v id e  a n  a l t e r ­
n a tiv e  fo ru m  in  t h e  s t a t e  c o u r ts .

C om m erce  § 90 —  F E L A  —  c o n s t i tu ­
t io n a l  b a s is

10. C o n g re ss  e n a c te d  th e  F e d e ra l  
E m p lo y e rs ' L ia b i l i ty  A c t (45  U SC  § 51 
e t  seq .)  in  th e  e x e rc is e  o f  i ts  c o n ­
s t i tu t io n a l  p o w e r to  r e g u la te  in t e r ­
s ta t e  co m m erce .

S ta te s  § 5 —  s o v e r e ig n ty  —  f e d e ra l  
co m m erce  p o w e r

11. T h e  s ta te s  s u r r e n d e r e d  a  p o r ­
t io n  o f  t h e i r  s o v e r e ig n ty  w h e n  th e y  
g ra n te d  C o n g re ss  t h e  p o w e r to  r e g u ­
la te  co m m erce.

C om m erce  § G2 —  c o m m e rc e  p o w e r —  
n a tu r e

12. C o n g re ss io n a l p o w e r to  r e g u la te  
co m m e rce  is p le n a ry  a n d  c o m p le te  in  
i ts e lf ,  a n d  h a s  no  l im ita t io n s  o th e r  
th a n  th o s e  p re s c r ib e d  in  th e  C o n s ti­
tu tio n .

C om m erce  § 9G —  s ta te - o w n e d  ra i l r o a d  
—  fe d e ra l  r c g u la t in n

13. A  s t a t e ’s  o p e ra t io n  o f  a  r a i l ­
ro a d  in i n te r s ta te  c o m m e rc e  m u s t  be 
in  s u b o rd in a t io n  to  t h e  p o w e r  to  rc g u -
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la te  in te r s ta te  com m erco , w h ic h  h a s  
b e en  g ra n te d  s p ec if ic a lly  to  th e  n a ­
t io n a l  g o v e rn m e n t.

S ta te s  § 18 —  s u b o rd in a t io n  o f  s t a t e  
to  n a t io n a l  p o w e rs

14. T h e  s o v e re ig n  p o w e rs  o f  th e  
s ta t e s  a re  n e c e s s a r i ly  d im in is h e d  to  
th e  e x te n t o f  g r a n ts  o f  p o w e r to  th e  
f e d e ra l  g o v e rn m e n t in  th e  C o n s t i tu ­
t io n .

S ta te s  § 89 —  o p e ra t io n  o f i n te r s ta te  
ra i l r o a d  —  c o n se n t to  F E L A  s u i t

15. By b e g in n in g  o p e ra t io n  o f  a n  
i n te r s ta te  r a i l r o a d  a b o u t  20 y e a r s  
a f t e r  th e  e n a c tm e n t  o f  th e  F e d e rn l 
E m p lo y e rs ' L ia b i l i ty  A c t (45 U SC  § 51 
e t  s e q .) ,  a  s tn tc  n e c e s s a r i ly  c o n se n te d  
to  s u c h  s u i t  n g a in s t  i t  a s  w as  a u th o r ­
ized  by th e  s ta tu te .

[See  a n n o ta tio n  r e fe ren c e  2]

S ta te s  § 87 —  im m u n ity  fro m  s u i t  —  
fe d e ra l  s t a t u t e s

10. C o n g re ss  c a n n o t  d ir e c t ly  s u b je c t

th e  s ta t e s  to  s u i t  in m a t te r s  f a l l in g  
o u ts id e  th e  p o w e r  g ra n te d  to  C o n g re ss  
by  th e  C o n s t i tu t io n .

C o u r ts  § 909 —  s t a t e ’s  im m u n ity  fro m  
s u i t  —  law  a p p lic a b le

17. W h e re  a  s t a t e 's  c o n s e n t  to  s u i t  
is  a lle g e d  to  a r i s e  from  a n  n e t n o t 
w h o lly  w i th in  i ’.s  ow n s p h e r e  o f  a u ­
th o r i ty  b u t  w ith in  a  s p h e r e — w h e th e r  
i t  be i n te r s ta te  c o m p a c ts  o r  in te r s ta te  
c o m m erce — s u b je c t  to th e  c o n s t i tu ­
t io n a l p o w e r  o f  th e  fe d e ra l  g o v e rn ­
m en t, th e  q u e s t io n  w h e th e r  th e  s ta t e 's  
a c t  c o n s t i tu te s  th e  a lle g ed  c o n s e n t  is 
o n e  o f f e d e ra l  law .

[5'ca a n n o ta tio n  r e fe ren c e  2]

S ta te s  § 16 —  c o n g re s s io n a l  re g u la t io n
18. W h en  a  s t a t e  le a v es  th e  s p h e re  

t h a t  is e x c lu s iv e ly  its  ow n  a n d  e n te r s  
in to  a c t iv i t ie s  s u b je c t  to  c o n g re s s io n a l  
re g u la t io n ,  i t  s u b je c ts  i t s e l f  lo  t h a t  
r e g u la t io n  u s  f u l l y  a s  i f  i t  w e re  a  
p r iv a te  p e r s o n  o r  c o rp o ra tio n .

APPEARANCES O F COUNSEL 

Al G. Rives argued the  cause fo r petitioners.
Willis C. Darby, Jr ., argued the cause fo r respondents. 
Briefs of Counsel, p 1102, infra.

O PIN IO N  O F T IIE  COURT

Mr. Justice Brennan delivered the 
opinion of the Court.

The question in th is case is 
w hether a S ta te  th a t owns and op­
erates a railrond in in te rs ta te  com­
merce may successfully plead sov­
ereign immunity in a federal-court 
su it brought against the railroad by 
its employee under th e  Federal Em ­
ployers’ Liability Act.

Petitioners, citizens of the S tate 
of Alabama, brought su it in the Fed­
eral D istrict Court fo r the Southern 
D istrict of Alabama against re­
spondent Term inal Railway o f the 
Alabama S ta te  Docks D epartm ent. 
They alleged th a t the Railway was 
a “common carrier by railroad , . . 
engaging in commerce between any 
of th e  several S tates” w ithin the 
term s of th e  Federal Employers’ 
Liability Act, 45 USC §§ 51-60, and

sought dam ages under th a t Act fo r 
personal in juries sustained while em- 

'(3 7 7  US 185) 
ployed by the ‘ Railway. Respond­
ent S ta te  of Alabama, appearing 
specially, moved to dismiss the ac­
tion on th e  ground th a t th e  Railway 
was an agency of the S ta te  and th e  
S tate  had not waived its  sovereign 
im m unity from suit. The D istrict 
Court gran ted  the motion, nnd the 
Court of Appeals for the F ifth  Cir­
cu it a (Tinned, 311 F2d 727. We 
granted  certio rari, 375 US 810, 11 
L ed 2d 47, 84 S C t 50. We reverse.

The Term inal Railway is wholly 
owned and  operated by th e  State 

of Alabama through its 
Headnoi# i s ta te  Docks Departm ent, 

and has been since 1927. 
Consisting of about 50 miles of rail­
road tracks in the area adjacent to
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th e  S ta te  Doclis a t  Mobile, it  serves sued by an individual w ithout its 
those docks and several industries consent. A lthough the
situated  in the vicinity, and also ucadnoie s  Eleventh Am endm ent is
operates an interchange railroad 
w ith  several privately  owned rail­
road companies. I t  perform s serv­
ices fo r profit under s ta tu to ry  au­
th o rity  authorizing it  to operate "as 
though i t  were an ordinary common 
carrier.” 1910 Code of Alabama 
(recompiled 1058), T it 38, § 17.1 I t  
conducts substantial operations in 
in te rs ta te  commerce. I t  has con­
tra c ts  and working agreem ents with 
th e  various railroad brotherhoods in 
accordance w ith the  Railway Labor 
A ct, 15 USC § 151 e t  seq.; m aintains 
its  equipm ent in conform ity w ith 
th e  Federal Safety Appliance Act, 
45 USC § 1 e t seq .; and complies w ith 
th e  reporting  and bookkeeping re­
quirem ents of the In te rsta te  Com­
merce Commission. I t  is th u s in­
disputably a  common carrie r by_ 
railroad engaging in in tersta te  com­
merce.

Petitioners contend tha t i t  is con­
sequently subject to this su it under 
th e  Federal Employers’ L iability 
A ct. T hat sta tu te  provides th a t 
"every  common carrier by railroad 
while engaging in commerce be­
tw een any o f the several S ta tes , . . 
shall be liable in damages to  any 
person suffering in jury  while he is 

•[377 US 1861 
employed by such carrier *in such 
commerce,” and th a t “under this 
chapter an action m ay be brought 
in  a  d is tric t court of the United 
S ta tes . . . 45 USC §§51,
56. Respondents rely, as did the 
lower courts in dismissing th e  ac­
tion, on sovereign immunity— the 
principle th a t a  S ta te  may no t be

1. Seo nlso A la Const o f 1301, nm ond. 
inont 11(3; 1310 Code o f A la (recom piled 
1353), T it 38, §§45(14), (10).

2. T h e  E leventh  A m endm ent provides:
"T he  Judicial power o f the United S ta te s

iteaitnote 3 not in te rm s applica­
ble here, since petition­

ers a re  citizens o f Alabama,’ th is  
Court has recognized th a t an un­
consenting S ta te  is immune from  
federal-court su its  b rought by its  
own citizens ns well as by citizens 
of another S ta te . Hans v Louisiana, 
134 US 1, 33 L ed 842, 10 S C t 504; 
Duhnc v New Jersey, 251 US 311, 
64 L ed 280, 40 S Ct 154; G reat 
N orthern Life Ins. Co. v  Read, 322 
US 47, 51, 88 L ed 1121, 1124, 64 
S Ct 873; F itts  v  McGhee, 172 US 
516, 524, 43 L ed 535, 539, 19 S C t 
269. See also Monaco v Mississippi, 

292 U S 313, 78 L ed  1232, 
nendnote i  54 s  C t 745. N or is th e  

S ta te  divested of its  im ­
m unity “on th e  m ere ground th a t  
the case is one urising under the 
Constitution o r laws o f th e  U nited 
S tates." Hans v Louisiana, supra, 
134 US a t  10, -33 L ed a t  845; see 
Duhne v New Jersey, supra, 251 US 
311, 64 L ed 280. 40 S C t 15-1; Sm ith 
v Reeves, 178 US 436, 447-449, 44 
L  ed 11-10, 1145, 20 S C t 919; E x  
parte  New York, 256 US 490, 497- 
498, 65 L ed 1057, 1060, 41 S C t 

588. B ut the  im m unity 
iiradnotc 5 may of course be w aived;

the S ta te ’s freedom  from  
su it w ithout its  consent does no t 
protect i t  from a su it to  which i t  
has consented. Clark v B arnard,
108 US 436, 447, 27 L ed 780, 784,
2 S Ct 878; G unter v A tlan tic  Coast 
Line R. Co., 200 US 273, 284, 50 
L  ed 477, 483, 26 S C t 252; 
P e tty  v Tennessee-Missouri Bridge 
Comm’n, 359 US 275, 3 L  ed 2d 
804, 79 S  Ct 785. We th ink  Ala-

shnll not be construed to  extend to  any  s u it  
in law o r  equity , commenced o r  p rose­
cuted  ag a in s t one o f th e  U nited S ta te s  by  
Citizens o f  an o th e r S ta te , o r by Citizens 
o r Subjects o f any F o re ig n  S ta te .”

PARD EN  v TERMINAL R. OF ALABAMA DOCKS DEPT. 237
377 U S 184, 1” L ed 

bama consented to tho presen t 
suit.

T his case is distinctly unlike H ans 
v  Louisiana, supra, w here the action 
was a  contractual one based on s ta te  
bond coupons, and the plaintiff 

*r377 US 187] 
sotjght to  invoke th e  *federal- 
question jurisdiction by alleging nn 
im pairm ent of the obligation of con­

tra c t .5 Such a su it on 
iieaUnotc o s ta te  debt obligations 

w ithout the S ta te 's  con­
sen t was precisely the “evil” against 
w hich both the Eleventh Amend­
m ent and the expanded immunity 
doctrine of the Hans case wpre di­
rected .4 Here, for the first tim e in 
th is Court, a  S ta te ’s claim of im­
m unity  against suit by an individual 
m eets a su it brought upon a  cause 
of action expressly created by Con­
gress. Two questions are thus p re­
sen ted : (1) Did Congress in en­
acting  the FELA intend to subject 
a  S ta to  to su it in these circum ­
stances? (2) Did it have the power 
to do so, as against th e  S ta te ’s claim 
of im m unity?

We think th a t Congress, in malc-

3. O f the o th e r cases cited it: which fed- 
„rnl-qucslion jurisd ic tion  w as asserted , 
Sm ith v Beeves, 178 US 436. 44 L cd 11-10, 
20 S C t 919, and Ex pa rte  New York, 256 
US 490, 05 L ed 1057, 41 S Ct 5S8, were 
nlso comm onplace su its 'n  which th e  fed­
era l question did not itse lf  give rise  to 
the  nllcgcd enure of action  ag a in st the 
S ta te  hu t merely lurked in the background, 
The fo rm er case wns a  tax -refund  su it 
b ro u g h t by receivers o f a corporation  c re­
ated  by Congress, and the la t te r  wns nn ad ­
m ira lty  su it fo r  p roperty  dam age due to 
negligence. Duhnc v New Jersey , 251 US 
311, 64 L ed 260, 40 S Ct 154, w as a  su it 
ag n in s t the S ta te  to re s tra in  i t  from  en ­
fo rcing  the E igh teen th  A m endm ent to the 
F ed era l Constitution, on the ground th n t 
the A m endm ent wns invalid.

4. Scu Cohens v V irginia, 6 W hcnt 264, 
406-407, 5 I. cd 257, 291. 292; lin n s  v 
Louisiana, 134 US 1, 12-13, 10, 33 L ed 
812, 840. 817, 10 S Ct 504; The Federa lis t, 
No, 81 (H am ilton) (Cooke cd 1961), nt 
548-549; Irish  und P ro th ro , The Politics of

2d 233, 84 S C t 1207 
ing the FELA  applicable to "every" 

common carrier by rail- 
Iicadnotc 7 10a<l in in tersta te  com­

merce, m eant w hat it  
•[377 US 188] 

said .5 T h a t congressional ‘ sta tu tes  
regulating railroads in in tersta te  
commerce apply to  such railroads 
w hether they are  sta te  owned or 
privately owned is hardly a  novel 
proposition; it has twice been clearly 
affirmed by this Court. In United 
S tates v California. 297 US 175. 80 
L  ed 567, 56 S Ct 421, the question 
was w hether the federal Safety  Ap­
pliance Act, 45 USC §§ 2, 6 appli­
cable by its term s to "any common 
carrier engaged in in tersta te  com­
merce by railroad,”  applied to Cali­
fornia 's state-ow ned raiiroad. The 
Court unanimously held th a t it did.0 
In  rejecting the argum ent th a t "the 
sta tu te  is to be deemed inapplicable 
to  3tate-owned railroads because it 
does not specifically mention them ," 
the Court said, in term s equally per­
tinent here:

"No convincing reason is ad­
vanced why in tersta te  commerce 
and persons and property concerned

A m erican Dem ocracy, n l 123 (1959)
quoted in P e tty  v Tennessee-M issouri 
Bridge Comm’n, 359 US 275, 276, note 1, 
3 L ed 2d 804, 807, 79 S Ct 785; J u d e , Suits 
A gainst Governm ents nnd Olllcors; Sov­
ereign  Im m unity , 77 H arv L llev  1, 19 
(1963).

5. A lthough the  language o f the Act 
itse lf is c le a r enough, fu r th er indication 
o f the congressional desire to cover all 
ra il carrie rs  th a t constitu tionally  could he 
covered is found in the legislative history , 
w here the House R eport s ta tes  th a t  "This 
hill re la tes lo common carriers  by railroad 
engaged in in te rs ta te  . . . commerce 
. . . .  I t  is intended in i ts  scupe to 
cover nil com m erce to which the regu lative  
pow er of Congress extends." HR Rep No. 
)386, To Accom pany HP. 20310, 60th Cong, 
1st Scss (1908).

6. The su it had been b rough t agninst 
the S ta te  no t by an  individual bu t by the 
United S ta te s , to recover tho s ta tu to ry  
penalty  fo r  violation of the Act.
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in it  should not receive the protec­
tion of the act whenever n stute, 
as well as a privately-owned carrier, 
brings itself w ithin the sweep of the 
s ta tu te , or why its all-embracing 
language should not be deemed to 
afford th a t protection." 297 US a t  
185.

In California v  Tavlor, 353 US 
553, 1 L ed 2d 1034, 77 S Ct 1037, 
the question was w hether the Rail­
way L abor Act, 45 USC § 151 e t 
seq., applicable by its  term s to “any 
. . . carrier by railroad, subject 
to the In te rs ta te  Commerce Act," 
applied to the sam e California s ta te  
railroad. The Court, ngain unani­
mous, held th a t i t  did .7 A fte r not- 

T 377  US 189] 
ing th a t “federal ‘ s ta tu te s  regu lat­
ing in te rs ta te  railroads, o r their em­
ployees, hove consistently been held 
to  apply to publicly owned or op­
erated  railroads,” although “none of 
these s ta tu te s  referred  specifically" 
to nublic railroads ns being within 
th e ir  coverage,” 353 US a t  562, the 
Court s ta ted :

“The fac t th a t Congress chose to 
phrase the  coverage of the Act in 
all-em bracing term s indicates th a t  
s ta te  railroads were included within 
it. In fact, the consistent congres­
sional p a tte rn  in railw ay legislation 
whicii preceded the Railway Labor 
A ct was to employ all-inclusive l a n ­
guage of coverage w ith no sugges­
tion th a t state-ow ned railroads were 
not included." 353 US at 56-1.

As support for th is proposition, 
the  Court relied on three decisions 
involving the precise question pre­
sented by the in stan t case, in all of 
which it had been held th a t the 
FELA  did authorize suit against a

7. Tlic su it wns no t nga inst tho S ta te , 
bu t n ga inst m em bers of the  N ational R ail­
road A d justm en t B oard to compel them  to 
tak e  ju risd ic tion  over tho ra ilroad  under 
the  A ct. T he Court le f t  open, 833 US, a t

publicly owned railroad despite a 
clnim of sovereign im m unity. 
Mnthewes v P o rt U tilities Comm’n, 
32 F2d 913 (D. C. E. D. S. C. 1929); 
Higginbotham v Public B elt R. 
Comm’n, 192 La 525, 188 So 395 
(1938); Maurice v S tate , 43 Cal 
App 2d 270, 110 P2d 706 (Cal Dist 
CA 1941). Thus we could not read 
the FELA differently here w ithout 
underm ining the basis of our deci­
sion in  Taylor.

N or do we perceive nny reason for 
reading it differently. The language 
of the FELA is a t least ns broad 
nnd all-embracing ns th a t o f the 
Safety Appliance Act or the Railway 
Labor Act, nnd its purpose is no 
less applicable to sta te  railroads nnd 
their employees. If  Congress made 
the judgm ent tha t, in view of the 
dangers of railroad work and the 
difficulty of recovering for personal 

•[377 US 190]
■ ‘ in juries under existing rules, ra il­
road workers in in tersta te  commerce 
should be provided w ith  the r igh t 
of action created by th e  FELA , wc 
should not presume to say, in the 
absence of express provision to the 
contrary, tha t i t  intended to  exclude 
a  particular group of such w orkers 
from the benefits conferred by the 
Act. To read a "sovereign im m u­
nity exception" into the Act would 
result, moreover, in a r ig h t w ithout 
a rem edy; it would mean thnt Con­
gress mnde “every" in te rsta te  ra il­
road liable in damages to in jured  
employees but left one class of such 
employees—those whose employers 
happen to be s ta te  owned—w ithout 
any effective means of enforcing 
thn t liability. We are unwilling to 
conclude th a t Congress intended so 
pointless and fru s tra tin g  a resu lt.

568, note  10, tho question w hether tho 
H leventh A m endm ent would b a r an  cm* 
ployeo o f the ra ilroad  from  enforcing  nn 
aw ard by the Board in a su it ag a in s t the 
S ta te  in a  Federal D istric t C ourt.

PARDEN v TERMINAL R. OF ALABAMA DOCKS DEPT. 239
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We therefore read  the FELA as 
authorizing su it in a Fed- 

iicndnotc 8 eral D istrict Court 
against state-owned as 

well as privately owned common 
carriers by railroad in in tersta te  
commerce.*

Respondents contend th a t  Con­
gress is w ithout power, in view of 

the im m unity doctrine, 
n.adnoie io thus to  subject a S tate 
iicadnote u  to su it. We disagree, 
iicadnote iz Congress enacted the 

FELA in the exercise of 
its  constitutional power to regulate 

•[377 U S  1911 
•in te rsta te  commerce. Second Em­
ployers’ Liability Cases, 223 US 1, 
56 L ed 327, 32 S Ct 169, 38 LRA 
NS 44,1 NCCA 875. While a S ta te ’s 
im m unity from su it by a  citizen 
w ithout its consent has been said 
to  be roo'.ed in " the inherent nature 
o f sovereignty," G reat N orthern 
L ife Ins. Co. v Read, supra, 322 US 
47, 51, 88 L  ed 1121, 1125, 64 S Ct 
873,° the States surrendered a por­
tion of the ir sovereignty when they 
granted Congress tho power to reg­
ulate commerce.

“This power, like all o thers vested 
in congress, is complete in  itself, 
may be exercised to its utm ost ex­
tent, and acknowledges no lim ita­
tion other than a re  prescribed in 
the constitution. . . .  If, ns has 
always been understood, th e  sov-

8. Respondents m ake an a rgum en t based 
on the provision ia 13 USC § 50 th a t tho 
jurisd iction  cif the federa l co u rts  under 
the FELA  "shall he concurren t w ith  th a t 
o f the courts of the several S ta te s .” The 
contention is th a t since A labam a’s courts 
would not have taken  ju risd ic tion  over 
th is suit, the "concu rren t” ju risd ic tion  of 
tlits federal courts m ust he sim ila rly  lim ­
ited. See H ans v Louisiana, sup ra , 131 
US, a t  18-19, 33 L ed a t  818, 819; hut see 
Chisholm v Georgia, 3 Dali. -119, 1 L ed 

440; S outh  D akota v N orth  
Iicadnote 9 C arolina. 192 US 285, 318, 

48 L ed 148, 450, 2 1 S Ct 259. 
I t  is clear, however, th a t  Congress did not

2d 233, 8-1 S C t 1207 
ereignty of congress, though lim­
ited to specified objects is plenary 
as to those objects, the power over 
commerce with foreign nntions, nnd 
among the several S tates, is vested 
in congress as absolutely as it would 
be in a  single government, having 
in its constitution the sam e restric­
tions on the exercise of the power 
ns are  found in the constitution of 
the United S tates.” Gibbons v 
Ogden, 9 W heat 1, 196-197, 6 L ed 
23, 70.

Thus, as the Court said in United 
States v California, supra, 297 US 

a t  18-1-185, 80 L  ed a t 
iicadnote 13 572, 073, a  S ta te ’s
iicadnote 14 operation of a railroad 

in in tersta te  commerce 
“m ust be in subordination to the 
power to regulate in te rs ta te  com­
merce, which lias been granted spe­
cifically to the national government. 
The sovereign power of the states 
is necessarily diminished to the ex­
ten t o f the g ran ts of power to the 
federal governm ent in the Consti­
tution. . . . [T] here is no such 
lim itation upon the plenary power 
to  regulate commerce [as there is 

•[377 US 192] 
upon the federal power to  tax  ’ sta te  
instrum entalities]. The sta te  can 
no more deny the power if  its ex­
ercise has been authorized by Con­
gress than  can an individual,”

By empowering Congress to reg-

intond th is  language to lim it the jurisd ic­
tion of the  federal courts, bu t m erely to 
provide ar. a lte rna tive  forum  in the sta te  
courts. See O'Donnell v E lg in . J .  & E. R. 
Co. 193 F2d 348, 352-353 (CATth Cir 
1951), cert denied, 343 U S 956, 96 L ed 
1356, 72 S Ct 1051; T rapp v Baltim ore &
O. R. Co. 283 I-’ 655 (DC ND Ohio 1922); 
W altz v C hesapeake & O. R. Co. 65 F 
Supp 913 (DC ND 111 1916).

9, Sec nlso The Federalist, No. SI (H am ­
ilton) (Cooke ed 1961), a t  548, quoted In 
Hans v Louisiana, supra, 134 US, a t  13, 
33 L cd a t  346. Compare JalTe, note -I, 
supra, 77 H arv L Rev, n t 3, 18.
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ulate commerce, then, the S ta tes in te rs ta te  commerce, A labama m ust 
necessarily surrendered be taken to have accepted th a t con-

Hradnotc s anjr portion of their 
lieudnotc i i  sovereignty th a t would 

stand  in the  way of such 
regulation. Since imposition of the 
FE L A  rig h t of action upon in ter­
s ta te  railroads is w ithin the congres­
sional regulatory power, it  m ust fol­
low th a t  application of the Act to 
such a railroad cannot be precluded 
by sovereign com m unity .10

Recognition of the congressional 
power to render a S tate  suable under 
the FELA  does not mean th a t  the 
im m unity doctrine, a s  embodied in 
the Eleventh Amendment w ith re­
spect to citizens of o ther S tates and 
as extended to th e  S ta te 's  own citi­
zens by the Hans case, is here being 

overridden. I t  rem ains 
iicjdnoto 3 the law th n t a Stutc may 
iicacinotcis not be sued by an indi­

vidual w ithout its  conv  
sent. Our conclusion is simply th a t 
Alubama, when it began operation 
of an  in te rs ta te  railroad approxi­
mately 20 years a fte r  enactm ent of 
the FELA , necessarily consented to 
such su it as was authorized by th a t 
Act. By adopting and ratify ing  the 
Commerce Clause, th e  S tates em­
powered Congress to create such a 
righ t of action agninst in tersta te  
railroads; by enacting th e  FELA  in 
the exercise of this power, Congress 
conditioned the rig h t to operate a 
railroad in in te rs ta te  commerce 
upon am enability to su it in federal 
court as provided by th e  A ct; by 
th e rea fte r operating a railroad in

10. ‘‘[B Jy  engag ing  in the railroad  busi­
ness u S ta te  cannot w ilhdin \v  the ra ilroad  
from tho  power of the federal governm ent 
to re g u la te  com m erce." Now Y ork v 
U nited S ta le s . .TO US 572. 582. 00 L  ed 
.725. .'133, 85 S Ct 310 (opinion of F ra n k ­
fu rte r , J .) .

11. R espondents a rg u e  th a t  C ongress 
could no t "d irectly  s tr ip  a  s ta te  of its 
sovereign  im m unity front su it liy a 
citizen,” and hence cannnt constitu tiona lly  
impose a  condition o f am enability  to su it

dition and thus to have consented 
to suit. "[B ]y  engaging in in te r­

s ta te  commerce by rail, 
iicadnote 8 [the S ta te] has sub­

jected itself to  the com­
merce power, and is liable for a 
violation of the . . . A ct. as a re  

•C377 U S  133] 
o ther ‘ carriers . . , U nited 
S tates v California, supra, 297 US 
a t  185; California v Taylor, supra, 
353 US a t  5G8, 1 L ed 2d a t  1044. 
We thus agree th a t “ [T ]h e  s ta te  
is liable, upon the theory  tha t, by 
engaging in in te rs ta te  commerce by 
rail, it has subjected itse lf to th e  
commerce power o f the federal gov­
ernm ent.

‘‘I t  would be a strange situation , 
indeed, if th e  s ta te  could be held 
subject to  the [Federal Safety  Ap- 

. pliance Act] and liable for a violation 
thereof, and yet could not be sued 
w ithout its express consent. The 
s ta te , by engaging in  in te rs ta te  
commerce, and thereby subjecting  
itse lf to the act, m ust be held to  
iinve waived any rig h t it  may have 
had arising out of the general rule 
th a t a sovereign s ta te  may not be 
sued w ithout its consent." M aurice 
v S tate , supra, 43 Cal Apn2d, a t  275, 
277, 111) P2d a t  710-711.

Accord, Higginbotham v Public 
Belt R. Comm'n, supra, 192 La 525, 
550, 551, 1S8 So 395, 403; M athewes 
v P o rt U tilities Comm’n. su p ra .11

•[377 US 1311 
‘ Respondents deny th a t Ala-

upon the S ta te ’s rig h t to opera te  a ra ilro ad  
in in te rs ta te  commerce. Reliance is placed 
on such eases ns H ow ard v Illinois C en tra l 
R. Co., 207 U S 103. 502-503, 52 L ed 297, 
310, 311, 28 S Ct M l, nnd F ro s t & F ro s t 
T ruck ing  Co. v Railroad Comm’n o f C ali­
fo rn ia , 271 US 683, 70 L ed 1101, 10 S  C t
005. 47 A LR 457, In How ard, the C ourt 
hold the first Federal E m ployers’ L iab ility  
A ct unconstitu tional because it applied to 
in tra s ta te  as  well as  in te rs ta te  com m erce, 
re jec ting  the a rgum en t th a t  ” Uio a c t  is

PARDEN v TERM INAL R. OF ALABAMA DOCKS DEPT. 241
377 US 184, 12 L  cd 

ham a’s operation of the railroad con­
s titu ted  consent to su it. They argue 
th a t it  had no such effect under sta te  
law, and th a t th e  S ta te  did not intend 
to waive its  im m unity or know th a t 
such a waiver would result. Reli­
ance is placed on the A labam a Con­
stitu tion  of 1901, A rt I, Section 14 of 
which provides th a t ‘‘the S ta te  of 
Alabama shall never be made a  de­
fendant in  any  court of law  or 
equity” ; on s ta te  cases holding th a t 
neither the legislature nor a  s ta te  
officer lias the power to waive the 
S ta te ’s im m unity ;11 and on cases in 
this Court to the effect th a t w hether 
a  S tate  has waived its  im m unity  de­
pends upon its  intention and is a 

•[377 US 195] 
question of s ta te  law ‘ only. Chan­
dler v Dix, 194 US 590, 48 L ed 1129, 
24 S C t 760; Palm er v Ohio. 248 US 
32, 63 L ed 108, 39 8  Ct 1C; Ford  Mo­
tor Co. v D epartm ent of T reasury,

constitu tional, a lthough  it em braces sub­
jec ts  n o t w ithin tho  pow er o f C ongress to 
reg u la te  commerce, because one who en­
gages in in te rs ta te  com m erce thereby  sub­
m its oil h is  business concerns to  the 
reg u la tin g  power o f C ongress.” 207 US, 
a t  502, 52 L cd n t 310. In  F ro s t & F ro st, 
the C ourt held th n t since u  p riv a te  c a r r ie r  
could no t constitu tiona lly  lie converted 
a g a in st its  will in to  n common c u rrie r by 
m ere leg islative  com m and, such a  condition 
could no t he a ttached  to the  c a rr ie r 's  r ig h t 
to use the highw ays. Both cases are 
clearly  d istingu ishab le  because th e  condi­
tion nought to lie imposed w as deem ed by 
the C ourt to fall outside the  scope o f valid 
regu lation . T h u s in H ow ard the  s ta tu te 's  
application to in tra s ta te  com m erce wns 
described as an  a tte m p t by C ongress to 
exercise "pow er not delegated  to  i t  by  the 
C onstitution, in o th e r w ords, . . . the 
r ig h t to  leg islate  concerning m a tte rs  of 
purely  s ta te  concern," 207 US, n t 502, 52 
L cd a t  .'111, nnd in F ro st & F ro s t the  C ourt 
stnted th n t " th e  net, ns th u s  applied, is in 
no rea l sense a  regulation  of tho use of 
thu public highw ays. I t  is a  regu la tion  of 
the  business o f those who nro engaged  in 
using them ." 271 US, a t  591, 70 I, ed ot 
1101. Here, In con trast, C ongress does 
have au th o rity , w ith in  its  pow er to  regu - 

(12 L ed  2 d ]— 16

2d 233, 81 S C t 1207 
323 US 459, 466-470, 89 L  ed 389, 
395-398,65 S Ct 347. We th ink those 
eases a re  inapposite to the present 
situation, where th e  w aiver is as­
serted  to arise from  the S ta te 's  com­
mission of an act to which Congress, 
in  th e  exercise of its  constitutional 
power to regulate commerce, has 
a ttached the condition of amena­
bility to suit. Store pertinent to 
such a  situation is  our decision in 
P e tty  v Tennessee-Missouri Bridge 
Comm'n, supra. T h a t was a  su it 
against a bi-state au thority  created 
w ith  the consent o f Congress pur­
suan t to the Compact Clause of 
the  Constitution. We assumed a r­
guendo th a t the  su it m ust be 
considered as being agninst the 
S tates themselves, but held never­
theless th a t by th e  term s of the 
compact nnd of a proviso th a t Con­
gress had attached in approving i t ,11 
the S tates hnd waived any immunity

luto commerce, to sub jec t in te rs ta te  ra il­
roads to su it under the FE L A ; by imposing 
n condition requ iring  stnte-ow ncd in ter­
s ta te  ra ilroads to subm it to such suit, 
C ongress is not a ttem p tin g  to  extend its  
regu lato rs’ pow er to objects th a t  would not 
o therw ise be sub jec t to it, bu t ra th e r to 
p reven t objects o therw ise sub jec t to the 
pow er from  heing unjustifiably excepted. 
T h n t C ongress could n o t m ake n S ta te  
suublu upon nil causes of action does not 
m ean th a t it cannot do so svitli respect to 
th is  pa rticu la r cause of notion, w here im ­
position of such liab ility  is w ithin its power 
to  regu la te  com m erce nnd w here the  S ta te , 
hy operating  a  ra ilro ad  in in te rs ta te  com­
m erce, has vo lun tarily  subm itted  itself to 
th n t power.

12. Dunn C onstruction Co. v S ta te  Bourd 
o f  A djustm ent, 231 A in 372, 370, 175 So 
383,31 0 (1937); S ta te  Tax Comm'n v Com­
m ercial R ealty Co., 230 A la 358, 301, 182 
So 31, 35 (1938).

13. This proviso w as th n t “nothing 
herein  contained shall be construed to 
u lfcct, im pair, o r dim inish an y  right, 
pow er, o r ju risd ic tion  o f .  . .  any
co u rt . . .  o f the U nited S ta tes  over 
o r  in regard  to any navigable w aters or 
any  commerce betw een th e  S ta te s  . . . ." 
T he Court re a d  th is  a s  reserv ing  the  ju ris-
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th ey  m ight otherwise have had. In tutional power of the Federal Gov- 
reaching th is  conclusion we rejected em inent, the question w hether the 
argum ents, like the one made here, S ta te 's  act constitutes th e  alleged 
based on the proposition th a t nei- consent is one of federal law. Here, 

•[377 u s  130] as in Petty , the S tates by venturing
th e r  *of th e  S tates under its  own into th e  congressional realm  "as- 
law  would have considered the lan- sume the conditions th a t  Congress 
guage in the compact to constitute under the C onstitution a ttached .”
a  waiver of its im m unity. The 
question o f waiver was, we held, one 
of federal law. I t  is true  th a t  th is 
holding was based on the inclusion 
of the language in an in te rsta te  com­
pact sanctioned by Congress under 
th e  Constitution. B ut such com­
pacts do no t p resen t the only in­
stance in which the question 
w hether a S tate has waived its 
im m unity is one of federal law. 
T his m ust be true  whenever the 
waiver is asserted to  arise from nn 
ac t done by the S tate  w ithin the 
realm  of congressional regulation; 
fo r the congressional power to con­
dition such an act upon am enability 
lo su it would be meaningless if the 
S tate, on th e  basis of its  own law 
or intention, could conclusively deny 
th e  waiver and shake off th e  condi­
tion. The broad principle of the 
P e tty  case is thus applicable here: 

W here a  S ta te ’s consent 
iicadnote n  to su it is alleged to arise 

from  an act not wholly 
w ithin its own sphere of au thority  
b u t w ithin a sphere—w hether it be 
in te rsta te  compacts or in te rs ta te  
commerce—subject to the consti-

diclion o t  th e  federal courts in su its 
b ro u g h t ag a in s t tho b i-sta te  au th o rity  
u n d er tho Jones  A ct o r any o th e r appli­
cable congressional regu lation  o f nav iga­
tion  o r commerce. 350 US, n t 281, 3 L cd 
2d n t  S03. T he C ourt's  reliance on this 
congressionally  imposed condition in P e tty  
is itse lf sulllcient to re fu te  responden ts ' 
a rg u m e n t here  th a t since Congress has no 
jo w t r  to "d irectly  s tr ip  a S ta te  of its 
rovcreign  im m unity," i t  could n o t Impose 
such  suab ility  as a  condition to th e  S ta te 's  
operation  of a  ra ilroad  in in te rs ta te  com­
m erce. Sco note 11, sup ra . I t  w as p re­
sum ably  ju s t  ns tru e  in P e tty  as i t  is  here

359 US, a t 281-282.

Our conclusion thn t th is  su it may 
be maintained is in accord w ith the 
common sense of this N ation’s fed­
eralism. A S ta te ’s im m unity from  
su it by an individual w ithout its  
consent has been fully recognized 
by the Eleventh Amendment nnd by 
subsequent decisions of th is Court.

But when a S ta te  leaves 
Hcadnoie is the sphere th a t  is exclu­

sively its own and enters 
into activities subject to congres­
sional regulation, it subjects itself 
to  th a t  regulation ns fully ns if  it 
were a  private person or corpora­
tion. Cf. South Carolina v U nited 
S tates. 199 US 437, 4C3, 50 L cd 
261, 270, 271, 26 S C t 110; New 
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York v ♦United Statc-s, 326 US 572, 
90 L ed 326, 66 S Ct 310. I t  would 
surprise our citizens, we think, to 
learn th a t petitioners, who in term s 
of the language and purposes o f the 
FE LA  are on precisely the sam e 
footing as o ther railroad w orkers,”  
m ust be denied the benefit of the 
Act simply because the railroad fo r

th a t C ongress could n e t d irec tly  sub jec t 
the S ta te s  to s u i t  in m a tte rs  

Hcadnoie 10 fa llin g  outside the pow er 
g ran ted  to C ongress by tho 

C onstitution. Y et P e tty  held tn n t Con­
g ress could impose such suab ility  a s  a 
condition to allow ing the S ta te s  to en te r  
into the compact. S im ilarly , C ongress can 
do so here as  n condition to allow ing the 
S ta te  to operate an  in te rs ta te  ra ilroad .

II . An employee regu la tion  of respond­
en t Terininnl R ailway explicitly  recognizes 
tlm t its  employees m ay have causes of 
action under the FE L A , provid ing  a s  fo l­
lows:

112 Led 2d)

PARDEN v TERMINAL R. OF 
377 US 184, 12 L ed 

which they work happens to be 
owned and operated by a  S tate 
ra th e r  than  a private corporation. 
I t  would be even more surprising  to 
learn th a t th e  FELA  does make the 
Term inal Railway "liable” to peti­
tioners, but, unfortunately, provides 
no means by which th a t liability 
may be enforced. Moreover, such 
a  result would bear tho seeds of a 
substan tia l impediment to the effi­
cient working of our federalism. 
S tates have entered and are entering 
numerous form s of activity  which, 
if  carried on by a private person or 
corporation, would be subject to fed­
eral regulation. See South Carolina 
v United S tates, supra, 199 US, a t  
454-455, 50 L  cd a t  266, 267. In a

SEPARATE

Mr. Justice  W hite, w ith whom 
Mr. Justice Douglas, Mr. Justice 
H arlan, and Mr. Justice S tew art join, 
dissenting.

I  agree th a t it  is w ithin the power 
o f Congress to condition a S tate’s 
perm it to engage in the in tersta te  
transportation  business on a  waiver 
o f the S ta te ’s sovereign immunity 
from  suits arising  out of such busi­
ness. Congress m ight well deter­
mine th a t allowing regulable con­
duct such as the operation o f a rail­
road to be undertaken by a body 
legally immune from liability direct­
ly resulting  from these operations 
is so inimical to the purposes of its

"Em ployees m ust no t m ake uny  s ta te ­
m ent, e ithe r oral o r w ritten , concerning 
any  accident, claim  o r su it in which the 
com pany i3 , or m ay be involved, to any 
person o ther th an  [an ] authorized  rep re­
sen ta tive  o f the  ra ilw ay , w ithou t perm is­
sion, [e jx e e p t in cases a ris in g  under the 
F edera l E m ployers’ L iability  A ct, o ther­
w ise known ns 'an  a c t re la tin g  to the lia­
b ility  of common c a rrie rs  by ra ilroad  to 
th e ir  em ployees in certa in  cases.' "

The exception for cases a ris ing  under the 
FE L A  is requ ired  by 45 USC § CO. Asked 
abou t this rcgulo tion , responden ts ' counsel

' ALABAMA DOCKS DEPT. 213 
2d 233, 84 S Ct 1207
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significant and •increasing num ber 
of instances, such regulation takes 
the form of authorization of law­
suits by private parties. To pre­
clude th is form  of regulation in all 
cases of s ta te  activity  would remove 
an im portant weapon from  the con­
gressional arsenal w ith respect to a 
substantial volume of regulable con­
duct. Where, as here, Congress by 
the term s and purposes o f its enact­
m ent has given no indication th a t 
it desires to be thus hindered in the 
exercise of its constitutional power, 
we see nothing in the Constitution 
to obstruct its will.

Reversed,

OPIN IO N

regulation th a t th e  S ta te  m ust be 
pu t to the option of e ither foregoing 
participation in the conduct or con­
senting to  legal responsibility fo r 
in ju ry  caused thereby.

However, the decision to impose 
such conditions is for Congress and 
not for the courts. Tne m ajo rity  to­
day follows the Court’s consistent 
holdings th a t an unconsenting S tate  
is constitutionally immune from fed­
eral court su its brought by its  own 
citizens as well as by citizens of 
other S tates. I t  should not be easily 
inferred th a t Congress, in legislat­
ing pursuan t to one article of the 
Constitution, intended to effect an

said on oral a rg u m en t th n t i t  did not 
indicate an  in tention to be sub jec t to the 
A et, nnd could no t do so in the  face of the 
A labam a C onstitution, see p. 211, supra , 
bu t had been included inadverten tly  when 
the  R ailw ay was adop ting  n num ber of reg ­
ulations based upon those used by a p riva te  
ra ilroad  carrie r. N evertheless, the p res­
ence o f  th is  regu lation  on the  Term inal 
Railw ay's books illu s tra tes, we th ink , the 
incongruity  of considering th is  railroad 
to be im m une from  a  s ta tu to ry  obligation 
imposed on p riva te ly  owned ra ilroads th a t 
a re  s im ila r in every  m ateria l respect.
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autom atic and compulsory waiver of 
righ ts arising  under another. Only 
when Congress has clearly consid- 
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ered th e  problem and ‘ expressly de­
clared th a t  any S ta te  which under­
takes given regulable conduct will 
be deemed thereby to have waived 
its immunity should courts disallow 
the invocation of this defense. P a r­
ticular deference should be accorded 
th a t  “old and well-known rule th a t  
s ta tu tes  which in general term s di­
vest pre-existing righ ts or privileges 
will not be applied to the sovereign 
w ithout express words to th a t e f­
fect,” United S tates v Mine W ork­
ers, 330 US 258, 272, 91 L ed S84, 
902, 67. S C t 677, where th e  rig h ts  
and privileges find their origin in 
the Constitution. F a r from  m ani­
festing  such nn unequivocal deter­
m ination, the legislative history of 
th e  Federal Employers' L iability A ct 
indicates th a t Congress did not even 
consider the possible im pact of its" 
legislation upon s ta te  im m unity 
from  suits. The expressed purpose 
of the Act was “to change the com­
mon-law liability of employers.” 1 
Certain specific defenses available to  
a  railroad employer in an employee's 
personal in jury  su it were removed, 
bu t sovereign immunity wns not one 
of them. To require A labama's im­
m unity defense to  yield because of 
a claimed inconsistency w ith lan­
guage of the Act making its  provi­
sions applicable to "every common 
carrier by railroad while engaging 
in commerce” relegates the S tates’ 
constitutional immunity, no t even 
mentioned in the Act, to the level 
o f sta te  s ta tu to ry  or common-law

1. HU Rep No. 1380, OOtli Cone, 1st Sess, 
1 (190S). In  debate on tho House lloor 
R epresentative  Henry nlso sum m arized the 
A ct ns having “changed four ru les of tho 
common law ." 42 Cong Rec 4427.

2. P e tty  v Tennessee-M issouri Bridge 
Comm'n, 359 US 275, 3 L ed 2d 804, 79 
S C t 785; C alifornia v Taylor, 353 US 553, 
1 L ed 2d 1034, 77 S C t 1037, and U nited

defenses, four of which the sta tu te  
expressly proscribed. A decent re­
spect for the normully preferred 
position of constitutional righ ts  dic­
tates thn t if Congress decides to ex­
ercise its power to condition priv­
ileges w ithin its  control on the fo r­
fe itu re  of constitutional righ ts its 
intention to do so should appear with 
unmistakable clurity.

In previous opinions tho Court has 
indicated th a t waiver of sovereign 
immunity wil1 be found only where 
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•stated  by “ the most express lan­
guage or by such overwhelming im­
plication from tho tex t ns would 
leave no room fo r any o ther reason­
able construction." M urray v Wil­
son Distilling Co. 213 US 151, 171, 
53 L ed 742. 751, 29 S Ct '158. See 
v ord Motor Co. v D epartm ent of 
Treasury, 323 US 459, 468-470, 89 
L  ed 389, 396-398, 65 S Ct 347. If  
the autom atic consequence of s ta te  
operation of a  railroad in in te rs ta te  
commerce is to  be wniver of sov­
ereign immunity, Congress’ failure 
to bring home to the S ta te  the pre­
cise nature of its  option makes im ­
possible the “intc-ntional relinquish­
m ent o r abandonment of a known 
rig h t o r privilege” which m ust bo 
shown before constitutional righ ts 
m ay be taken to  have been waived. 
Johnson v Zerbst, 304 US 458, 464, 
82 L ed 1461,1466, 58 S Ct 1019, 146 
ALR 357; Fay v Noia, 372 US 391,
9 L cd 2d 837, 83 S Ct 822. The m a­
jo r ity  in effect holds th a t w ith re­
gard to sovereign im m unity, waiv­
er of a constitutional privilege need 
be neither knowing nor intelligent.2

S ta tes  v C alifornia, 297 US 175, 80 L ed 
507, 56 S C t '121, a rc  all inapposite. In  
P e tty  there  was nn  express w aiver, the 
eom pnet itse lf expressly  declaring  th a t  
the b i-stn tc au th o rity  could “sue nnd bo 
sued.” T ay lor was no t a  su it n ga in st n 
S ta te  bu t ngnlnst the  m em bers of the 
N ational Railroad A djustm ent Hoard r e ­
qu iring  them  to tako action on the plain*

PA RD EN  v TERM INAL R. OF ALABAMA DOCKS DEPT, 245 
377 US 184, 12 L  cd 2d 233, 81 S  C t 1207 

P referring  to  leave tho lim iting o f empowered to  impose such condi- 
constitutional defenses to  th a t  body tions, I  respectfully dissent.

tiffs’ claim s under tho R ailw ay L abor Act.
T hough  the  C ourt hold the A ct applicable 
to  the S ta te  Bolt R ailroad it expressly  
disclaim ed deciding any  sovereign immu­
n ity  issue. Footnote 1G o f th a t  opinion 
s ta te s :  "T he  contention of the S ta to  thn t 
the  E leventh  A m endm ent to  tho C onstitu­
tion of the U nited S ta te s  would b a r  an 
em ployee o f the  Belt R ailroad from  enforc­
ing  an  aw ard  by tho N ational Rnilrond 
A d justm en t Board in a  su it a g n in st the 
S ta te  in a  U nited S ta te s  D is tric t C ourt

under § 3 , F ir s t  (p ) ,  of the  A ct is not 
before us under th e  fac ts  o f th is  case.” 
353 US. a t  568, 1 L ed 2d a t  1014. And 
the  su it to recover tho s ta tu to ry  pcnnlty 
fo r  violation of the  F ederal S a fe ty  A ppli­
ance A ct in U nited S ta tes v C alifornia 
w as b rough t by th e  U nited S ta te s , again st 
whom i t  lias long been recognized th e re  
is no s ta te  sovereign  im m unity. United 
S ta te s  v  Texas, 143 US 621, 36 L  ed 285, 
12 S C t 483.
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th a t such determ inations may a t 
times be difficult o r tim e consuming 
or require the draw ing of narrow  
distinctions. The tr ia l o f any  person 
before a  court-m artial encompasses a  
deliberate decision to w ithhold pro­
cedural protections guaran teed  by 
the Constitution. Denial of these pro­
tections is a  very serious m atter. 
The F ram ers declined to draw  an 
easy line, like th a t established by 
th e  Court today, which would sweep 
an  en tire  class of A m ericans beyond 
the reach o f the Bill of Rights. In­
stead, they required th a t  the protec­
tions of the F ifth  and Sixth Amend­
m ents be applied in any case not 
"arising in" the Armed Forces. This 
requirem ent m ust no t be discarded 
simply because it  m ay be less expe­
ditious th an  the m ajority deems ap ­
propriate.

97 L Ed 2d

Ibid; see
also Pollock v Farm ers’ Loan & 
Trust Co. 158 US 601, 663, 39 L Ed 
1108, 15 S Ct 912 (1895) (Harlan, J., 
dissenting).

ra

O 'Callahan v P a rk e r rem ains cor­
rect and workable today. The Court 
nonetheless insists on reopening a 
question which was finally and prop­
erly  resolved in 1969. In doing so, it 
shows a  b la tan t disregard for princi­
ples o f s ta re  decisis, and  m akes m ore 
dubious the presum ption " th a t be­
drock principles a re  founded in  the 
law ra th e r than  in th e  proclivities of 
individuals.” Vasquez v H illery, 474 
US 254, 265, 88 L Ed 2d 598, 106 S 
Ct 617 (1986). This in  tu rn  under­
mines " the in tegrity  o f ou r constitu­
tional system of governm ent, both in 
appearance and in fact.”

[483 US 467)

The Court’s willingness to over­
tu rn  precedent m ay reflect in  part 
its conviction, frequently expressed 
this Term, th a t members of the 
Armed Forces m ay be subjected vir­
tually  w ithout lim it to the  vagaries 
of m ilitary control. See United 
States v Strnley, post, p 669, 97 L 
Ed 2d 550, 107 S Ct 3054; United 
States v Johnson, 481 US 681, 95 L 
Ed 2d 648, 107 S C t 2063 (1987). But 
the Court’s decision today has, po­
tentially, th e  broadest reach of any 
of these cases. Unless Congress acts 
to avoid the consequences of this 
case, every mem ber of our Armed 
Forces, whose active duty members 
number in the millions, can now be 
subjected to court-m artial jurisdic­
tion—w ithout g rand ju ry  indictm ent 
o r trial by ju ry—for any  ofiense, 
from tax fraud to passing a bad 
check, regardless o f its lack of rela­
tion to "m ilitary discipline, morale 
and fitness.” Schlesinger v Council­
man, 420 US 738, 761, n 34, 43 L Ed 
2d 591, 95 S Ct 1300 (1975). Today’s 
decision deprives our m ilitary per­
sonnel of procedural protections tha t 
a re  constitutionally m andated in tr i­
als for purely civilian offenses. The 
Court's action today reflects con­
tempt, both for the members of our 
Armed Forces and for the constitu­
tional safeguards intended to protect 
us all. I dissent.
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v
STATE DEPARTMENT OF HIGHWAYS AND PUBLIC 

TRANSPORTATION et al.

483 US 468, 97 L Ed 2d 389, 107 S Ct 2941 

[No. 85-1716]

Argued March 4, 1987. Decided June 25, 1937.

D ecision: Jones Act (46 USCS Appx § 688) held not to authorize state- 
employed seam an to sue s ta te  in federal court for personal injuries 
suffered in course of his or her employment.

SUMMARY

A r employee of the Texas s ta te  highwuy and public transportation 
departm ent was injured while working on a state-operated ferry dock. She 
filed su it in the United States D istrict Court for the Southern District of 
Texas against the departm ent and the  state under § 33 of the Jones Act (46 
USCS Appx § 688), which applies the remedial provisions of the Federal 
Employers' Liability Act (FELA) (45 USCS §§51 e t seq.) to seamen and 
provides th a t any seam an who suffers personal injury in the course of his or 
her employment may m aintain an action for damages a t law, w ith jurisdic­
tion to be under the court of the d istric t in which the employer resides or in 
which its principal office is located. The District Court dismissed the action 
as barred by the Eleventh Am endm ent (553 F Supp 403). A panel of the 
United S tates Court of Appeals for the Fifth Circuit reversed (739 F2d 1034), 
but on rehearing en banc, the Court of Appeals affirmed the D istrict C ourt’s 
judgm ent, finding th a t (1) there  was no unm istakable expression in the 
Jones Act of an intention to abrogate the sta tes’ Eleventh Amendment 
im m unity frcm su it in federal court, nnd (2) Texas had not consented to suit 
(780 F2d 1268).

On certioruri, the United S tates Supreme Court affirmed. Although un­
able to agree on an opinion, five members of the court agreed th a t the Jones 
Act does not authorize a  seam an who is a state employee to sue the state in 
federal court.

Briefs of Counsel, p 929, infra.
389



U.S. SUPREME COURT REPORTS 97 L Ed 2d

P o w e l l , J., announced th e  judgm ent of th e  court and, in an  opinion 
joined by R e h n q u is i ', Ch. J., and W h it e  and O ’Co n n o u , JJ ., expressed the 
view th a t (1) a  general authorization for su it in  federal court is no t the kind 
of unequivocal statutory' language sufficient to abrogate the sta tes ' E leventh 
A m endm ent im m unity from federal suit, (2) thus, the general language of 
the Jones Act does not authorize suito against the states in federal court, (3) 
sim ilarly, the FELA does not authorize suits against the states in  federal 
court, (4) the Eleventh A m endm ent prevents a  sta te  from being sued in 
federal court by one of its own citizens, unless the state  itself consents to be 
sued, and (5) unconsenting sta tes a re  im m une under the  E leventh Amend­
m ent from in personam suits in adm iralty  brought by private citizens.

W h it e , J., concurring in the opinion and judgm ent, expressed the view 
th a t the Suprem e Court did not purport to d isturb  its previous construction 
of the Jones Act, in Petty  v Tennessee-Missouri Bridge Cotm.iission (1959) 
359 US 275, 3 L Ed 2d 804, 79 S Ct 785, as affording a  remedy to seamen 
employed by the states.

S c a u a , J ., concurring in  p a rt and concurring in the judgm ent, expressed 
the view th a t regardless of w hether sta tes are  im mune under the Federal 
Constitution from federal su its by individuals, such an understanding under­
lay the Jones Act and the FELA, and therefore neither of those sta tu tes 
applies to the states.

B r e n n a n , J., joined by M a r s h a l l . B l a c k m u n , and S t e v e n s , JJ ., d issent­
ing, expressed th e  view th a t (1) the E leventh A m endm ent does not lim it 
federal jurisdiction over su its in adm iralty, (2) the A m endm ent bars only 
actions against a  s ta te  by citizens of ano ther sta te  o r of a  foreign nation, (3) 
the Am endm ent applies only to diversity suits, not to federal question suits, 
and (4) even assum ing th e  A m endm ent’s applicability to th e  particu lar case, 
Congress abrogated sta te  im m unity from su it under the Jones Act and the 
FELA.
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F ed e ra l E m ployers’ L iab ility  a n d  
C om pensation  A cts §§54, 55; 
S ta tes , T e rrito r ie s , a n d  P o s ­
sessions §87 — J o n e s  A c t — 
federa l s u i t by  s ta te  em p loyee  

la , lb . A seam an who is a  s ta te  
employee will be held by the United 
States Suprem e Court to be barred  
from suing the s ta te  in federal court 
under the Jones Act (46 USCS Appx 
§ 688) for personal injuries suffered 
in the course of his o r her employ­
ment, where (1) four Justices of the 
Suprem e Court a re  of the view th a t 
such a  su it is barred by the Federal 
Constitution’s Eleventh A mendment, 
since the language of the Jones Act 
does , ot unequivocally abrogate th e  
sta tes’ im m unity from federal su it 
under the Eleventh A mendment, 
and (2) a fifth Justice is of the view 
th a t regardless o f w hether sta tes a re  
im m une under the Federal C onstitu­
tion from federal suits by individu­
als, the Jones Act does not apply to 
the states. [Per Powell, J ., Rehn- 
quist, Ch. J., and White, O'Connor, 
and Scalia, J J . Dissenting: B rennan, 
M arshall, Blackmun, and Stevens, 
JJ .]

e rated  railroad company will be held 
by the United S tates Suprem e Court 
to be barrc-d from suing the sta te  in 
federal court under the  Federal Em­
ployers’ Liability Act (FELA) (45 
USCS §§ 51 e t seq.) for personal inju­
ries suffered in the course o f his or 
her employment, w here (1) four Jus­
tices of the Suprem e Court a re  of 
th e  view th a t such a  su it is barred 
by the Federal C onstitution’s Elev­
en th  Am endm ent, since the lan­
guage of th e  FELA does no t unequiv­
ocally abrogate the s ta te s’ immunity 
from federal su it under the Eleventh 
Am endm ent, and (2) a  fifth Justice  is 
of the view th a t regardless of 
w hether states are  im m une under 
th e  Federal Constitution from fed­
eral su its by individuals, the FELA 
does not apply to the states. [Per 
Powell, J „  Rehnquist, Ch. J., and 
W hite, O'Connor, and Scalia, J J .  Dis­
senting: B rennan, M arshall, Black­
m un, and Stevens, JJ .]

F e d e ra l E m ployers’ L iab ility  a n d  
C om pensation  A cts §§ 1, 4; 
S ta tes , T e rrito r ie s , a n d  P o s­
sessions §87 — FELA — fed ­
e ra l s u i t by  s ta te  em ployee 

2a, 2b. An employee of a  state-op-

F e d e ra l E m p lo y ers’ L ia b ili ty  an d  
C om p en sa tio n  A cts § 55 — 
J o n e s  A ct — ac tio n  n g a in s t 
s ta te

3a-3c. The Jones Act (46 USCS 
Appx § 688) affords a  remedy to sea­
men employed by the  sta te  who 
suffer personal injury in th e  course 
of th e ir  employment. [Per White, 
B rennan, M arshall, Blackmun, and 
Stevens, JJ .]

SYLLABUS BY R E PO R T E R  O F DECISIONS

Petitioner, an employee of the 
Texas Highways D epartm ent, was 
injured while working on a ferry 
dock operated by the D epartm ent. 
She filed su it against the D epart­
m ent and the S tate under § 33 of the 
Jones Act, which provides th a t any 
seam an injured in th e  course of his

em ployment m ay m aintain  an action 
for damages a t  law in federal dis­
tr ic t court, and which, in  effect, ap­
plies the rem edial provisions of the 
Federal Employer’s Liability Act 
(FELA) to  such suits. The District 
C ourt dismissed the action as barred 
by the Eleventh A mendment, and
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the  C ourt o f Appeals affirmed. Al­
though recognizing th a t Parden v 
Term inal Railway of Alabama Doclcs 
Dept., 377 US 184, 12 L Ed 2d 233, 
84 S Ct 1207, hold th a t an employee 
of a  state-operated railroad may 
bring an  FELA action in federal 
court, the Court of Appeals held thn t 
th e  lecision was inapplicable in 
light of Congress’ failure to include 
in the Jones Act an  unmistakably 
clear expression of its intention to 
ab ro g a te  th e  S ta te s ’ E lev en th  
Am endm ent im m unity from suit in 
federal court. The court also held 
th a t Texas had not consented to be­
ing sued under the Jones Act.

Held: The judgm ent is affirmed.
780 F2d 1268, affirmed.
Justice Powell, joined by The 

C hief Justice, Justice  White, and 
Justice O’Connor, concluded th a t the 
Eleventh A m endm ent bars a s ta te  
employee from suing the S tate in 
federal court under the Jones Act.

(a) Even though the  express term s 
of the Eleventh A m endm ent’s prohi­
bition are  limited to federal-court 
su its "in  law o r equity” against a 
S tate  by citizens of another S tate or 
a foreign country, the  Amendment 
bars a citizen from suing his own 
S tate, Hans v Louisiana, 134 US 1, 
33 L Ed 842, 10 S Ct 504, and pro­
hibits adm iralty  suits against a 
S tate, Ex parte  New York, No. 1, 
256 US 490, 65 L Ed 1057, 41 S Ct 
588, unless the S tate expressly 
waives its im m unity and consents to 
su it in federnl court. Moreover, as­
sum ing th a t Congress can abrogate 
the E leventh A m endm ent when it 
acts pu rsuan t to the Commerce 
Clause, it m ust express its in ten t to 
do so in unm istakable language in 
the s ta tu te  itself. Atascadero S tate 
Hospital v Scanlon, 473 US 234, 87 
L Ed 2d 171, 105 S C t 3142.

(b) Congress has not expressed in 
unm istakable statu tory  language its 
intention to allow S tates to be sued 
in  federal court under th e  Jones Act. 
A lthough the Act extends to "[a]ny” 
injured seam an, this general autho­
rization for federal-court suits is not 
the kind of unequivocal statu tory  
language th a t is sufficient to abro­
gate the Eleventh Amendment, 
which m arks a  constitutional dis­
tinction between the S tates and 
other employers of seamen. More­
over, since both lower courts re­
jected petitioner’s contention th a t 
Texas waived its Eleventh Amend­
m ent im m unity, and since the peti­
tion for certiorari does not address 
this issue, it need not be considered 
here.

(c) To the extent th a t Parden is 
inconsistent with the requirem ent 
th a t an  abrogation o f Eleventh 
A m endm ent im m unity by Congress 
must be expressed in unmistakably 
clear language, it  is overruled.

(d) Hans, which firmly established 
tha t th e  Eleventh Am endm ent em ­
bodies a  broad constitutional princi­
ple of sovereign im m unity, and the 
long line of subsequent coses th a t 
reaffirmed th a t principle, will not be 
overruled in the absence of "special 
justification" for such a  departure 
from the doctrine of stare  decisis. 
The argum ent th a t the Amendment 
does not bar citizens' federal-ques- 
tion actions against the States in 
federal court is not persuasive for 
several reasons. The historical re­
cords show that, at most, the inten­
tions of th e  C onstitution’s Fram ers 
and Ratifiers were ambiguous on the 
subject. Moreover, since federal-qucs- 
tion actions unquestionably a re  
"suits in law or equity,” the plain 
language of the Amendment refutes 
the argum ent. N or does the argu-
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m ent offer any satisfactory explana­
tion for the overwhelming rejection 
of another am endm ent th a t would 
have allowed citizen suits against 
S tates for causes o f action arising 
under treaties. The principle o f sov­
ereign im m unity has been deeply 
embedded in our federnl system 
since its inception, and  is required 
because of th e  sensitive problems 
inherent in  m aking one sovereign 
appear against its will in the courts 
of another. T hat S tates may not be 
sued absent waiver or congressional 
enactm ent is a  necessary conse­
quence of th e ir role in a  system of 
dual sovereignties.

(e) The argum ent th a t the sover­
eign im m unity doctrine has no appli­
cation to citizens’ adm iralty  suits 
against unconsenting S tates in  fed­
eral courts is directly contrary  to 
long-settled authority , including Ex 
p arte  New York, No. 1. The sugges­
tion th a t the la tte r  case overruled 
settled law allowing such suits is not 
supported by the earlie r cases cited, 
which, on balance, indicate th a t un­

consenting S ta tes w ere immune 
from adm iralty  suits, and, a t  the 
very least, dem onstrate th a t the 
question was no t "settled."

Justice Scalia concluded that, re­
gardless of the correctness of Hans 
as an original m atter, Congress en­
acted the Jones Act and the FELA 
provisions which it  incorporates on 
the assumption th a t, as H ans ap­
pears to have held, \r tic le  III of the 
Constitution contains an  implicit 
lim itation on su its  brought by indi­
viduals against States. The statutes 
cannot now be read  to apply to 
S tates as though th a t assumption 
never existed. Thus, Parden  is prop­
erly overruled.

Powell, J . announced the judg­
m ent of th e  Court and delivered an  
opinion in which Rehnquist, C. J. 
and W hite and O'Connor, J J ., joined. 
White, J., filed a concurring opinion. 
Scalia, J., filed ar. opinion concur­
ring in p a rt and concurring in the 
judgm ent. B rennan, J„  filed a  dis­
senting opinion, in  which M arshall, 
Blackmun, and Stevens, JJ ., joined.

A PPEA RA N CES O F COUNSEL 

M ichael D. C u cu llu  argued the cause for petitioner. 
F. S co tt M c C o w t j  argued the cause for respondents. 
Briefs o f Counsel, p 929, infra.

s e p a r a t e  o p in io n s

(183 US 470]
Justice Pow ell announced the 

judgm ent of the Court nnd delivered 
an  opinion in which The C h ief J u s ­
tice , Justice W hite, and Justice 
O 'C onnor Join.

The question in th is case is 
w hether th e  Eleventh A m endm ent 
bars a  s ta te  employee from suing the 
S tate in federal court under the 
Jones Act, ch 250, 41 S ta t 1007, 46 
USC § 688 [46 USCS Appx § 688],

I
The Texas D epartm ent of High- 

,904

ways and Public T ransportation  op­
erates a  free autom obile and  passen­
ger ferry between

[483 US 471]
P oin t Golivar and 

Galveston, Texas. P etitioner Jean 
Welch, an employee of the State 
Highway D epartm ent, was injured 
while working on th e  ferry doc1, a t 
Galveston. Relying on §33  of the 
Jones Act, 46 USC §688  [46 USCS 
Appx § 688], she filed su it in the 
Federal D istrict Court for the South­
ern  D istrict of Texas against the

WELCH v DEPT. OF HIGHWAYS & PUBLIC TRANSP.
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Highway D epartm ent and  th e  S tate  
of Texas.1

The District Court dismissed the 
action as barred by the Eleventh 
Amendment. 533 F  Supp 403, 407 
(1982). A divided panel of th e  Court 
of Appeals for the F ifth  C ircuit re­
versed, wi'.h each judge w riting sepa­
rately. 739 F2d 1034 (1984). On re­
hearing en banc, the C curt of Ap­
peals affirmed the judgm ent of the 
District Court. 780 F2d 1268 (1986). 
The court recognized th a t Parden v 
Terminal Railway of A labama Docks 
Dept., 377 US 184, 12 L Ed 2d 233, 
84 S Ct 1207 (1964), held th a t an 
employee of a  state-operated railroad 
company m ay bring an  action in  
federal court under the Federal Em ­
ployer’s Liability Act (FELA), 53 
S tat 1404, 45 USC §§ 51-60 [45 USCS 
§§51-60]. Parden is relevant to this 
case because the Jones Act applied 
the rem edial provisions of the FELA 
to seamen. See 46 USC § 688(a) [46 
USCS Appx § 688(a)], The court nev­
ertheless concluded th a t " the broad 
sweep of th e  Parden  decision, al­
though it  has not been overruled, 
has overtly been limited by la ter 
decisions as its full implications 
have surfaced." 780 F2d, a t  1270. 
The court relied on our holding th a t 
"Congress may abrogate the S ta tes’ 
constitutionally secured im m unity 
from su it in federal court only by

1. Section 33 of tho Jones Act provides in 
part:

"Any seaman who shall suffer personal in­
ju ry  in the course of his employment may, a t 
his election, m aintain an action for damages 
a t law. with the right o f tria l by ju ry , and  in 
such action all s tatu tes of the United States 
modifying o r extending tho common-law righ t 
or remedy in cases of personal Injury to ra il­
way employees shall apply . . . .  Jurisdiction 
In such actions shall be under the court of the 
district in which the defendant employer re­
sides or in which his principal office is lo­
cated." 46 USC 568&0I [46 USCS Appx 
}  688(al].

m aking its intention unm istakably 
clear in th e  language of the sta tu te ."  
Atascadero S ta te  Hospital v 

[483 US 472]
Scanlon,

473 US 234, 242, 87 L Ed 2d 171, 105 
S C t 3142 (1985).* The Court of Ap­
peals found no unm istakable expres­
sion of such an  intention in the 
Jones Act. T he court also held th a t 
Texas has not consented to su it un ­
der the Jones Act. 780 F2d, a t 1273- 
1274 (citing Lyons v Texas A & M 
University, 545 SW2d 56 (Tex Civ 
App 1976), w rit refused, n. r. e. We 
granted certiorari, 479 US 811, 93 L 
Ed 2d 18. 107 S Ct 58 (1986), and 
now affirm.

II

The Eleventh A m endm ent pro­
vides:

"The Judicial power of the United 
States shall not be construed to 
extend to  any su it in law  or eq­
uity, commenced or prosecuted 
against one of the U nited S tates 
by Citizens of ano ther State, o r by 
Citizens or Subjects o f any Foreign 
S tate.”

The Court has recognized th a t th e  
significance of the A m endm ent "lies 
in its affirmation th a t th e  fundam en­
ta l principle of sovereign im m unity 
lim its the g ran t of judicial authority

2. The question in Scanlon wns w hether 
§504 of the Rehabilitation Act of 1973, 29 
USC § 794 [29 USCS § 794], mokes state agen­
cies subject to suite for retroactive m onetary 
relief in federal court. The Rehabilitation Act 
wns passed pursuant to § 5 of the Fourteenth 
Amendment. Atascadero S tate  Hospital v 
Scanlon, 473 US 234. 244-245, n 4, 87 L Ed 2d 
171, 105 S  Ct 3142 <19P5). Congress therefore 
had tho power to t unconsenting States 
to suit in ;rt . See Fitzpatrick v
Bitzer, 427 til L Ed 2d 614. 96 S Ct
2666(1976).
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in A rt. I l l"  of the Constitution. 
P ennhu rst S tate School & Hospital v 
H alderm an, 465 US 89, 98, 79 L Ed 
2d 67, 104 S Ct 900 (1984) (Penn­
h u rs t II). Accordingly, as discussed 
more fully in P a rt V of this opinion, 
the Court long ago held th a t the 
E leventh Amendment bars a  citizen 
from bringing su it against th e  citi­
zen’s own S tate in federal court, 
even though the express term s of 
the Am endm ent refer only to  suits 
by citizens of another State. H ans v 
Louisiana, 134 US 1, 10, 33 L Ed 
842, 10 S C t 504 (1890). See Edelman 
v Jordon, 415 US 651, 662-663, 39 L 
Ed 2d 662, 94 S C t 1347 (1974); 
Employees v Missouri Dept, o f Pub­
lic H ealth  and Welfare, 411 US 279, 
280, 36 L Ed 2d 251, 93 S C t 1614 
(1973). For th e  sam e reason, the 
C ourt has

[483 US 473) 
held th a t the A m endm ent 

bars su its in  adm iralty against the 
States, even though such suits are 
not, stric tly  speaking, "suits in  law 
or equity.” Ex parte New York, No.
1, 256 US 490, 497, 65 L Ed 1057, 41 
S C t 588 (1921) (Eleventh Amend­
m en t bars in  personam actions 
against a  S tate by its citizens); Ex 
parte  New York, No. 2, 256 US 503,
65 L Ed 1063, 41 S Ct 592 (1921) 
(Eleventh Amendment bars actions 
in rem against vessel owned by the 
S tate and employed exclusively for 
governm ental purposes). See Florida 
Dept, of S tate  v T reasure Salvors,
Inc., 458 US 670, 683, n 17, 73 L Ed 
2d 1057, 102 S Ct 3304 (1982) (plu­
rality opinion of Stevens, J.); id., a t 
706-710, 73 L Ed 2d 1057, 102 S Ct 
3304 (W hite, J., ccncuiring in judg­
m ent in p a rt and dissenting in part).

3. In Florida Dept, of State v Treasure 
Salvors. Inc. 458 US 670, 73 L Ed 2d 1057,
102 S Ct 3304 (19821. eight Members o f the 
Court agreed th a t the Eleventh Amendment 
bare su it in adm iralty brought to recover 
damages from the State or its officials. Id., at 
69IP699, 73 L Ed 2d 1057, 102 S Ct 3304
396
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See infra, n t 488-490, 97 L Ed 2d, a t 
406-407.3

The Court has recognized certain 
exceptions to th e  reach of the Elev­
en th  Am endm ent. I f  a  S tate  waives 
its im m unity and  consents to  su it in 
federal court, th e  su it is not barred 
by the E leventh Amendment. Clark 
v Barnard, 108 U S 436, 447, 27 L Ed 
780, 2 S  C t 378 (1883). But, because 
"[cjonstructive consent is no t a  doc­
trine  commonly associated w ith the 
su rrender o f constitutional rights,” 
Edelm an v Jo rdan , supra, a t  673, 39 
L Ed 2d 662, 94 S Ct 1347, the Court 
will find a  w aiver by th e  S tate "only 
w here sta ted  'by the most express 
language o r by such overwhelming 
implications from the tex t as [will] 
leave no room for any  o th er reason­
able construction.” ’ Ib 'd. (quoting 
M urray v Wilson Distilling Co. 213 
U S 151, 171, 53 L Ed 742, 29 S  Ct 
458 (1909)). Moreover, "[a] S tate’s 
constitutional in te rest in  immunity 
encompasses no t m erely whether it 
may be sued, b u t where i t  may be 
sued.” P ennhu rs t II, supra, a t  99, 79 
L Ed 2d 67, 104 S Ct 900 (emphasis 
in original). Thus, a  S ta te  does not 
waive E leventh A m endm ent immu­
nity  in federal

(483 US 474]
courts merely by 

waiving sovereign im m unity in  its 
own courts. Id., a t  99, n 9, 79 L Ed 
2d 67, 104 S Ct 900.

We aUo have recognized th a t the 
E leventh A m endm ent "necessarily 
[is] lim ited by the enforcem ent provi­
sions of § 5  of the Fourteenth 
A m endm ent.” F itzpatrick  v Bitzer,
427 US 445, 456, 49 L Ed 2d 614, 96 
S C t 2666 (1976). Consequently, Con-

(plurality opinion of Slovens. J.l; id., a t 706- 
710, 73 L Ed 2d 1057, 102 S C t 3304 (White.
J., concurring in judgm ent in p a rt and dis­
senting  in part). An action under the Jones 
Act unquestionably is an  action to recover 
damages from the  State,

WELCH v DEPT. OF HIGHWAYS & PUBLIC TRANSP.
483 US 468. 97 L Ed

gress can abrogate the Eleventh 
Amendment w ithout the S tates’ con­
sent when it acts pursuant to its 
power " 'to  enforce, by appropriate 
legislation* the substantive provi­
sions of the Fourteenth Amend­
ment." Ibid. (quoting US Const, 
Arndt 14, §5). As the Court of Ap­
peals noted in this case, we have 
required th a t "Congress m ust ex­
press its intention to abrogate the 
Eleventh A m endm ent in unm istaka­
ble language in the sta tu te  itself,” 
Atascadero S tate Hospital v Scanlon, 
473 US 234, 243, 87 L Ed 2d 171, 105 
S Ct 3142 (1985). We have been un­
willing to infer th a t Congress in­
tended to negate the S tates’ im m u­
nity from su it in federal court, given 
"the vital role of the doctrine of 
sovereign im m unity in our federal 
system.” Pennhurst II, supra, n t 99, 
79 L Ed 2d 67, 104 S Ct 900. More­
over, the courts properly are reluc­
tan t to infer th a t Congress has ex­
panded our jurisdiction. See Ameri­
can F ire & Casualty Co. v Finn, 341 
US 6, 17, 95 L Ed 702, 71 S C t 534, 
19 ALR2d 738 (1951) ("The jurisdic­
tion of the federal courts is carefully 
guarded against expansion by judi­
cial in terpretation  . . .").

Ill

We now apply these principles to 
the Jones Act. We note th a t the 
question w hether the S tate of Texas 
has waived its Eleventh Am endm ent 
im m unity is not before us. Both tho

i. The questions presented in the petition 
for certiorari are:

"1. W hether the State Departm ent of High­
ways nnd the S ta te  of Texas a re  immune from 
a Jones Act suit in US District Court by a 
state employee/seaman by operation of the 
Eleventh Amendment to the US Constitution.

"2. W hether the doctrine of implied waiver 
of sovereign immunity as set forth in Pnrden 
v Terminal R. H. Co.. 377 US 18-1. 12 L Ed 2d 
233. 84 S Ct 1207 (19641 is still viable." Pet 
for Cert i (parallel citations omitted).

2d 389, 107 S Ct 2941

D istrict Court and the C ourt of Ap­
peals held th a t the S tate  has not 
consented to Jones Act su its in fed­
eral court. The petition for certiorari 
does not address this issue, and we 
do not regard it as fairly included in 
the questions on which certiorari 
was granted.* Indeed, a t oral argu­
m ent counsel for

(483 US 475]
petitioner conceded 

th a t the question of express waiver 
by the S tate "is not before the Court 
. . . ." Tr of Oral Arg 18. We there­
fore have no occasion to consider 
petitioner’s argum ent in her brief on 
the m erits th a t the Texas Tort 
Claims Act, Tex Rev Civ S ta t Ann, 
A rt 6252-19 (Vernon, 1970, as 
amended 1973 Tex Gen Laws ch 50) 
constitutes an express waiver of the 
S ta te ’s Eleventh A m endm ent immu­
nity. Brief for Petitioner 29-34, We 
accept the holdings of th e  Court o f 
Appeals and the D istrict Court th a t 
it does not.

[1a] Petitioner’s rem aining argu­
ment is th a t Congress has abrogated 
the States’ Eleventh Amendment im­
munity from suit under the Jones 
Act. We assume, w ithout deciding or 
intim ating a  view of the question, 
th a t the authority  of Congress to 
subject unconsenting S tates to su it 
in federal court is not confined to § 5 
of the Fourteenth Amendment. See 
County of Oneida, New York v 
Oneida Indian Nation of New York 
State, 470 US 226, 252, 84 L Ed 2d 
169, 105 S Ct 1245 (1985).1 Petition-

5. The argum ent for such an  authority  
starta from the proposition th u t the Constitu­
tion authorizes Congress to regulate m atters 
within the adm iralty and maritim e jurisdic­
tion, either under the Commerce Clause o r 
the Necessary and Proper Clnuse. See D. Rob­
ertson, Admiralty nnd Federalism 142-145 
(1970). By ratifying the Constitution, the a r ­
gum ent runs, the States necessarily consented 
to suit in federal court with respect to enact­
ments under either Clause.
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er's argum ent fails in any event be­
cause Congress has not expressed in 
unm istakable statu tory  language its 
in tention to allow S tates to be sued 
in federal court under the Jones Act. 
I t  is tru e  th a t th e  Act extends to 
"[a]ny seam an who shall suffer per­
sonal in jury  in the course o f his 
em ployment," § 33 (emphasis added). 
B u t th e  E lev en th  A m en d m en t 
m arks a constitutional distinction 
between th e  States and o ther em­
ployers of

(483 US 478]
seamen. Because of the 

role of th e  States in our federal 
system, ''[a] general authorization 
for su it in federal court is no t the 
kind of unequivocal s ta tu to ry  lan­
guage sufficient to abrogate the Elev­
en th  Am endm ent.” A tascadero S tate 
Hospital v Scanlon, supra, a t  246, 87 
L Ed 2d 171, 105 S Ct 3142. See 
Quern v Jordan, 440 US 332, 342, 59 
L Ed 2d 358, 99 S Ct 1139 (1979). See 
also Employees v Missouri Dept, of 
Public H ealth  and Welfare, 411 US, 
a t  285, 36 L Ed 2d 251, 93 S  C t 1614 
In Scanlon th e  Court held th a t § 504 
of th e  Rehabilitation Act o f 1973, 29 
USC §794 [29 USCS §794], which 
provides rem edies for "any recipient 
of Federal assistance," does not con­
ta in  the unm istakable language nec­
essary to negate the S tates' Eleventh

6. Because Eleventh Amendment im m unity 
"partakes of the  nature of a jurisdictional 
bar," Edelman v Jordan, 415 US 651. 678, 39 
L Ed 2d 662, 94 S  Ct 1347 (1974), we have no 
occasion to consider the State's additional 
argum ent th a t Congress did not intend to 
afford senmen employed by the S tates a  rem ­
edy under the Jones Act.

7. As the dissenting opinion in Pnrden ob­
served. these cases do not support the  Court's
holding on the  Eleventh Amendment issue. 
377 US 184, 200, n 2, 12 L Ed 2d 233, 84 S Ct 
1207 (1964) (White, J ., dissenting, joined by 
Douglas. Harlan, nnd Stewart, JJ.). California 
v Taylor, 353 US 553. 1 L Ed 2d 1034. 77 S Ct 
1037 11957), was a suit against the National 
Railroad Adjustment Board th a t expressly 
reserved the Eleventh Amendment question.

A m endm ent im munity. For the 
sam e reasons, we hold today th a t 
the general language of the Jones 
Act does not authorize suits against 
the States in federal court.®

IV

[2a] In Parden v Term inal Rail­
way of A labam a Docks Dept., 377 
US 184, 12 L Ed 2d 233, 84 S Ct 
1207 (1964), the C ourt considered 
w hether an employee of a state- 
owned railroad could sue the S tate 
in federal court under the FELA. 
The C ourt concluded th a t  the S tate 
of A labama had waived its Eleventh 
A m endm ent im munity. Id., a t  186, 
12 L Ed 2d 233, 84 S Ct 1207. It 
reasoned th a t Congress evidenced on 
intention to abrogate Eleventh 
A m endm ent im m unity by making 
the FELA applicable to "every com­
mon carrie r by railroad while engag­
ing in commerce between any of the 
several S tates . . . . ” § 1, 35 S ta t 65, 
45 USC §51 [45 USCS §51], The 
C ourt m istakenly relied on cases 
holding th a t general language in the 
Safety Appliance Act, §§ 2, 6, and 
the Railway Labor Act, § 151 e t seq., 
m ade those sta tu tes applicable to 
the

[483 US 477]
States .7 I t reasoned th a t it  "should

Id., a t 56C. n 16,1 L Ed 2d 1034, 77 S Ct 1037 
l"Tho contention of the State th a t tho Elev­
enth  Amendment . . . would bar an employee 
. . . from enforcing an  award . . .  in a  su it 
against the State in a  United S tates District 
Court . . .  is not before us under the facts of 
th is  cose"). United States v California. 297 US 
175, 80 L Ed 667, 56 S Ct 421 (1936), was a 
su it brought by the  United States, against 
which the S tates a re  not entitled to a3sert 
sovereign immunity. See United States v Mis­
sissippi, 380 US 128, 140-141, 13 L Ed 2d 717, 
85 S Ct 808 (1965). Finally, Petty v Tennessee- 
Missouri Bridge Comm'n. 359 US 275, 280- 
282, 3 L Ed 2d 804, 79 S Ct 785 (1959), 
involved an in tersta te  compact th a t expressly 
perm itted the  bistutc corporation to sue and 
be sued.
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not presum e to say, in the absence of 
express provision to the contrary, tha t 
[Congress] intended to exclude a  par­
ticu lar group of [railroad] workers 
from the benefits conferred by the 
Act.” Parden v Term inal Railway of 
A labam a Docks Dept., supra, a t  190, 
12 L Ed 2d 233, 84 S Ct 1207. But, as 
discussed above, the constitutional 
role of the States sets them apart 
from other employers and defen­
dants. Atascadero S tate Hospital v 
Scanlon, 473 US, a t  246, 87 L Ed 2d 
171, 105 S  Ct 3142; P ennhurst II, 
465 US, a t 99, 79 L Ed 2d 67, 104 S 
C t 900; Edelman v Jordan, 415 US, 
a t  673, 39 L Ed 2d 662, 94 S Ct 1347; 
Q uern v Jordan, supra, a t  342-343, 
59 L Ed 2d 358, 99 S Ct 1139; Em­
ployees v Missouri Dept, of Public 
H ealth  and Welfare, supra. As the 
dissenting opinion in Parden states:

" I t  should not be easily inferred 
th a t Congress, in legislating pur­
suan t to one article of the Consti­
tution, intended to effect an auto­
m atic and compulsory waiver of 
rights arising under another. Only 
when Congress has clearly consid­
ered the problem and expressly 
declared th a t any S tate which un­
dertakes given regulable conduct 
will be deemed thereby to have 
waived its im m unity should courts 
disallow the invocation of th is de­
fense." 377 US, a t 198-199, 12 L 
Ed 2d 233, 84 S Ct 1207 (White, J„  
dissenting).

[483 US 478]
Although our la te r decisions do 

no t expressly overrule Parden, they

8. As discussed, supra, a l 475, 97 L Ed 2d, 
a t 397-398. and n 5, we have no occasion in 
this cose to consider tho validity of the addi­
tional holding in Parden, th a t Congress has

leave no doubt th a t Parden’s discus­
sion of congressional in ten t to ne­
gate Eleventh Amendment immu­
nity  is no longer good law. In Em ­
ployees v Missouri Dept, of Public 
H ealth  and W elfare the Court em­
phasized th a t "Parden was premised 
on the conclusion th a t [the State] 
. . . had consented to su it in the 
federal courts . . . 411 US, a t  281,
n 1. 36 L Ed 2d 251, 93 S Ct 1614. 
The Court refused to extend the rea­
soning of Parden to "infer th a t Con­
gress in legislating pursuant to the 
Commerce Clause, which has grown 
to vast proportions in its applica­
tions, desired silently to deprive the 
S tates of an  im m unity they have 
long enjoyed under another part of 
th e  Constitution." Id., a t  285, 36 L 
Ed 2d 251, 93 S Ct 1614. In subse­
quent cases the Court consistently 
has required an unequivocal expres­
sion th a t Congress intended to over­
ride Eleventh Amendment immu­
nity, Atascadero State Hospital v 
Scanlon, supra, a t 242, 87 L Ed 2d 
171, 105 S Ct 3142; Pennhurst II, 
supra, a t 99, 79 L Ed 2d 67, 104 S Ct 
900; Quern v Jordan, 440 US, a t  342- 
345, 59 L Ed 2d 358, 99 S Ct 1139. 
Accordingly, to the extent th a t P ar­
den v Term inal Railway, supra, is 
inconsistent with the requirem ent 
th a t an abrogation of Eleventh 
A m endm ent immunity by Congress 
must be expressed in unmistakably 
clear language, it is overruled."

V

Today, for the fourth tim e in little 
more than  two years, see Papasan v 
Allain, 478 US 265, 293, 92 L Ed

tho power to abrogate the Slates' Eleventh 
Amendment immunity under the Commerce 
Clause to the extent that the States are en­
gaged in in terstate commerce.
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2d 209, 106 S Ct 2932 (1986) (Bren­
nan, J., concurring in p a r t and dis­
senting in part); Green v Mansour, 
474 US 64. 74, 88 L Ed 2d 371, 106 S 
Ct 423 (1985) (Brennan, J ., dissent­
ing); Atascadero S tate  Hospital v 
Scanlon, supra, a t 247, 87 L Ed 2d 
171, 105 S Ct 3142 (Brennan, J., 
dissenting), foui Members of the 
C ourt urge thu t we overrule H ans v 
Louisiana, 134 US 1, 33 L Ed 842, 10 
S Ct 504 (1890), and the long line of 
cases th a t has followed it. The rule 
of law depends in

(483 US 479]
large p a rt on ad­

herence to the doctrine of sta re  deci­
sis. Indeed, the doctrine is "a  na tu ­
ral evolution from th e  very nature 
of ou r institutions.” Lile, Some 
Views on the Rule of S tare  Decisis, 4 
Va L Rev 95, 97 (1916). I t follows 
th a t "any departure from th e  doc­
trine  of stare  decisis dem ands spe­
cial justification.” Arizona v Rum- 
sey, 467 US 203, 212, 81 L E d '2d  
164, 104 S Ct 2305 (1984). Although 
the doctrine is not rigidly observed 
in constitutional cases, "[w]e should 
not be . . . unmindful, even when 
constitutional questions a re  in­
volved, of the principle of s ta re  deci­
sis, by whose circumspect observance 
the wisdom of this Court as an  insti­
tution transcending the m om ent can 
alone be brought to bear on the 
difficult problems th a t confront us.” 
Green v U nited States, 355 US 184, 
215, 2 L Ed 2d 199, 78 S Ct 221, 77 
Ohio L Abs 202, 61 ALR2d 1119 
(1957) (Frankfurter, J., dissenting). 
Despite these time-honored princi­
ples, the dissenters—on the basis of 
am b ig u o u s h is to r ic a l e v id e n c e — 
would flatly overrule a num ber of 
major decisions of the Court, and 
cast doubt on others. See n 27, infra.

9. We address today only two principal 
argum ents raised by the dissent: th n t citizens 
may bring federal-queslion actions against the 
States ,1  federal court, sec infra, o t 480-488,
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Once again, the dissenters have 
placed in issue the fundam ental na­
tu re  of our federal system .’

A

The constitutional foundation of 
sta te  sovereign im m unity has been 
well described by Justice  M arshall 
in his separate  opinion in Employees 
v Missouri Dept, of Public H ealth  
and Welfare, 411 US 279, 36 L Ed 2d 
251 r-J S Ct 1614 (1973):

"It had been widely understood 
prior to ratification of the Consti­
tution th a t the  provision in A rt 
III, §2 , concerning ‘Controversies 
. . . between a S tate and Citizens 
of ano ther S ta te ’ would not pro­
vide a mechanism for making 
States unw illing defendants in  fed­
eral court. The Court in Chisholm, 
however, considered the plain 
m eaning of the constitutional p ro­
vision to be controlling.

[483 US 480]
The Elev­

enth A m endm ent served effec­
tively to reverse the particu lar 
holding in Chisholm, and, more 
generally, to restore the original 
understanding, see, e.g., H ans v 
Louisiana . . . .  Thus, despite the 
narrowness of th e  language of th e  
Amendment, its sp irit has consis­
ten tly  guided this C ourt in in te r­
preting th e  reach of th e  federal 
judicial power generally, and 'i t  
has become established by re­
peated decisions of th is court th a t 
the en tire  judicial power granted  
by the Constitution does not em ­
brace authority  to en te rte in  a  su it 
brought by private parties against 
a S tate w ithout consent given: not 
one brought by citizens of ano ther

97 L Ed 2d, a t 401-106, and th a t citizens may 
bring adm iralty  suits ugainst the States, see 
Infra, a t 488-493, 97 L Ed 2d, a t 406-109.
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State, or by citizens or subjects of 
a  foreign S tate, because of the 
Eleventh A m endm ent; and not 
even one brought by its  own citi­
zens, because of th e  fundam ental 
ru le of which th e  A m endm ent is 
bu t an  exemplification.’ " Id., a t  
291-292, 36 L Ed 2d 251, 93 S  Ct 
1614 (M arshall, J ., concurring in 
result) (citations omitted).

A lthough th e  dissent rejects the 
Court’s reading of the  historical rec­
ord, there  is am ple support for the 
C ourt’s  rationale, w hich has pro­
vided the basis for m any im portant 
decisions.

1
Justice  B rennan has argued a t

10. Madison, Hamilton, and  M arshall took 
th is position in response to suggestions th a t 
the  Clause in Article III, §2 , extended the 
federal judicial power to controversies "be­
tween a  S tate and Citizens of another S tate.” 
Madison, often described a s  the  "fa ther o f the 
Constitution," addressed th e  effect o f the first 
Clause during the Virginia Convention:

"IThe Supreme Court's] jurisdiction in con­
troversies between a  s tate  and citizens of 
another state  is much objected to, and per­
haps w ithout reason. I t is not in the power cf 
individuals ’o call any s ta te  into court. The 
only operation (the Clause] can have, is thnt. 
if  a s ta te  should wish to bring  a  su it against a 
citizen, it must be brought before th e  federa' 
court.

" I t appears to me th u t th is [Clause] can 
have no operation but th is—to give a  citizen a 
righ t lo be heard in the federal courts: and if 
a  state should condescend to be a party, this 
court may take cognizance of it.” 3 J . Elliot, 
The Debntes in the  Several S ta te  Conventions 
on the  Adoption of the Federal Constitution 
533 (2d cd 18611.

The same day, John M arshall said to tho 
Virginia Convention:
“I hope th a t no gentlem an will th ink  th a t a 
s ta te  will be called to Ihe bar of the federal 
court. Is there no such case a t  present? Are 
there not many cases in which the legislature 
of V irginia is a party, and ye t the  s tate  is not 
sued? It is not rational to suppose th a t the

length th a t  "[a] close exam ination of 
the historical records" dem onstrates 
tho t "[t]here simply is no constitu­
tional principle of sta te  sovereign 
im m unity.” Atascadero S tate  Hospi­
tal v Scanlon, 473 US, a t  259, 87 L 
Ed 2d 171, 105 S Ct 3142 (dissenting 
opinion). In  his dissent today, he 
repeats and  expands th is historical 
argum ent. Post, a t 504-516, 97 L Ed 
2d, ot 416-423. The dissent concedes, 
as it m ust, tho t three of the most 
prom inent supporters of the Consti­
tu t io n —M adison , H a m ilto n , and  
M arshall—took the position thot u n ­
consenting States would not be sub­
jec t to su it in  federal court.10

The
(483 US 481]

Court has relied on these state-

sovereign power should be dragged before a  
court. The in ten t is, to enable states to re ­
cover claims o f individuals residing in other 
states. I contend this construction is w ar­
ranted by the  words. . . .  I see a difficulty in 
making a state  defendant, which docs not 
prevent its being plaintiff." Id., a t  555-556. 
L ater th a t year, Alexander Ham ilton wrote in 
The Federalist:
"It is inherent in the nature of sovereignty 
not to be amenable to the suit of an  individ­
ual without its consent. This is the general 
sense, and th e  general practice of mankind: 
and the exemption, as one of the attributes of 
sovereignty, is now enjoyed by the govern­
ment of every State in the  Union. . . . 
[T]here is no color to pretend th a t the State 
governments would, by the  adoption of thnt 
plan, be divested of the privilege of paying 
th 'i r  own debts in their own way, free from 
every constraint but that which flows from 
the obligations of good faith. . . .  To what 
purpose would i t  be to authorize suits against 
States for the  debts they owe? How could 
recoveries be enforced? It is evident, it could 
not be done without waging war against the 
contracting State; nnd to ascribe lo the fed­
eral courts, by mere implication, and in de­
struction o f a  pre-existing right of the State 
governments, a power which would involve 
such a consequence, would be altogether 
forced and unw arrantable." The Federalist 
No. 81. pp 548-549 (J. Cooke ed 1961) (empha­
sis in original).
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ments in the past. See Edelman v 
Jordan, 415 US, a t  660-662, n 9, 39 L 
Ed 2d 662, 94 S Ct 1347; Monaco v 
Mississippi, 292 US 313, 323-325, 78 
L Ed 1282, 54 S Ct 745 (1934); H ans 
v Louisiana, 134

[483 US 482)
US, a t 12-14, 33 L 

Ed 842, 10 S C t 504. Although the 
dissenters would read these s ta te­
ments to applj' only to cases in 
which no federal question is pre­
sented, see post, a t 504-509, 97 L Ed 
2d, a t  416-419; Atascadero S tate 
Hospital v Scanlon, supra, a t  268, 
276-278, 87 L Ed 2d 171, 105 S Ct 
3142, the statem ents themselves do 
not suggest such a lim itation." 
Moreover, the delicate problem of 
enforcing judgm ents against the 
States, th a t was raised by both Fed­
eralists and anti-Federalists, would 
have arisen in cases presenting a 
federal question as well as in other 
cases.

It is true, as the Court observed in

11. The dissent relics heavily on lu tcr s tate­
m ents in Chief Justice M arshall's opinions for 
the Court in Cohens v Virginia, 6 Wheat 264, 
382-383, 412, S L Ed 257 (1821), and Osborn v 
Dank o f th e  United States. 9 W heat 738, 857- 
858. 6 L Ed 204 11824). Of course the possibil­
ity th a t M arshall changed his views on sover­
eign im m unity a fter the  Constitution was 
ratified, or espoused a broader view of sover­
eign immunity only to secure ratification, 
does not imply that the views he expressed a t 
the  Virginia Convention should be disre­
garded. In any event, the dissent places too 
much weight on Cohens and Osborn, In Co­
hens, it was the Stato tho t began criminn! 
proceedings ngainst the Cohenser. It had long 
been understood that sovereign immunity did 
not prevent persons convicted of '-rimes from 
appealing. See D. Currie, The Constitution 
and the Supreme Court, 1789-1888, p 99 
(1985). Accordingly. Chief Justice M arshall's 
opinion in Cohens distinguished n  w rit of 
error, which is but "a  continuation of the 
same suit," from nn independent su it against 
the  State. 6 Wheat, a t 409, 5 L Ed 257. Thus, 
as the Court properly noted in both Hans v 
Louisiana, 134 US 1. 19, 33 L Ed 842, 10 S Ct 
504 H890), and Monaco v Mississippi, 292 US 
313, 327, 78 L Ed 1282, 54 S Ct 745 (1934), the

Hans, supra, a t  14, 33 L Ed 842, 10 S 
Ct 504, th a t opinions on this ques­
tion differed during the ratification 
debates. Among those who disagreed 
w ith Madison, Ham ilton, and M ar­
shall were Edm und Randolph and 
Jam es Wilson, both of whom sup­
ported ratification .12 Opponents of 

[483 US 483] 
ra tif ic a tio n , in c lu d in g  P a tr ic k  
Henry, George Mason, and Richard 
H enry Lee, feared th a t  th e  Constitu­
tion  w ould m ak e  u n co n se n tin g  
States subject to  su it in  federal 
court, Despite the strong rhetoric in 
the dissent, these sta tem en ts fall far 
short of dem onstrating a consensus 
th a t ratification of th e  Constitution 
would abrogate the sovereign immu­
nity of the States. Indeed, the repre­
sentations of Madison, M arshall, and 
Hamilton th a t the Constitution did 
not abrogate the S tates’ sovereign 
immunity may have been essential 
to ratification.IJ For example, the

statem ents quoted in today's dissent were 
unnecessary to the decision in Cohens. In 
Osborn, the Court held th a t the  Eleventh 
Amendment did not apply to a  su it against a  
state  official, a holding th a t is not o t issue 
today. Thus, the statem ent quoted by the 
dissent, post, a t  509, 97 L  Ed 2d, a t  419. is 
dictum.

12. Both Wilson and Randolph had served 
on the Committee of Detail thut added the 
Clause in A itid c  III, 9 2, extending the judi­
cial power to controversies between a  State 
nnd citizens of ano ther S tate. As member of 
the Court, Wilson sided with t l u  m ajority in 
Chisholm v Georgia. 2 Dali 419, I L Ed 440 
(1793). Randolph, while A ttorney General of 
the  United States, argued the cose for Chis­
holm.

13. A leading historian has concluded:
"The righ t of the  Federal Judiciary to sum ­
mon a State as defendant and to adjudicate
its rights und liabilities had been the  subject 
of deep apprehension and of active debate a t 
the time of the adoption of the Constitution; 
but the existence o f any such right had been 
disclaimed by many o f the  most em inent ad­
vocates of the new Federnl Government, and 
it wns lurgely owing to their successful dissi­
pation of the fear of the existence of such
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New York Convention appended to 
its ratification resolution a declara­
tion of understanding thnt " the  J u ­
dicial Power of the U nited S tates in 
cases in which a  S tate m ay be a 
party , does not extend to crim inal 
Prosecutions, o r to authorize any 
S u it by any Person against a  S tate.” 
2 Documentary History of the  Con­
stitu tion  of th e  U nited S tates of 
America 194 (1894).'* A t most,

[483 US 4841
then,

the historical m aterials show th a t— 
to the extent this question was de­
bated—tn e  intentions of the Fram ­
ers and Ratifiers were ambiguous.

2

No one dou' th a t the Eleventh 
A m endm ent nullified the C ourt’s de­
cision in Chisholm v Georgia, 2 Dali 
419, 1 L Ed 440 (1793). Chisholm 
was an original action in assumpsit, 
filed by the South Carolina executor 
of a  South Carolina estate, to re-

Fedcral power th a t the Constitution was 
finally adopted." 1 C. W arren, The Supreme 
Court in United S tates History 91 (1923).

14. Tho New York Convention also stated 
its understanding tb-* "every Power, Jurisdic­
tion and right, which is not by the said Con­
stitution clearly delegated to the  Congress of 
the United States, or the departm ents of the 
G overnment thereof, rem ains to the People of 
the several States, or to their respective State 
Governments to whom they may hove 
grnnted the same." 2 Documentary History of 
the Constitution of the United States of 
America 191 (1894). This view la ter was em­
bodied in the  Tenth Amendment, th a t re­
serves to the Slates, or to the people, powers 
not delegated to the United S tates by the 
Constitution. Of couise the Constitution does 
not expressly abrogate the sovereign immu­
nity  of the States. Thus the principle thnt 
States cannot be sued w ithout their consent is 
broadly consistent with the Tenth Amend­
ment.

15. President Adams did not notify Con­
gress th n t the Amendment had been ratified 
by the necessary three-fourths of the States

cover money owed to the estate by 
Georgia. The Court held, over a dis­
sent by Justice Iredell, that it had 
jurisdiction. The reaction to Chis­
holm was sw ift and  hostile. The 
Eleventh A m endm ent passed both 
houses of Congress by large majori­
ties in 1794. W ithin two years of the 
Chisholm decision, the Eleventh 
A mendment was ratified by the nec­
essary 12 S tates .15

The dissent, observing th a t ju r is ­
diction in Chisholm itself was based 
solely on the fact th a t Chisholm was 
not a citizen of Georgia, argues th a t 
the Eleventh Amendment does not 
apply to cases presenting a federal 
question .11 The text of the Amend­
m ent states th a t ”[t)he Judicial 
power of the

[483 US 485]
U nited S tates shall not 

be construed to extend to any su it in 
law or equity, commenced or prose­
cuted against one of the U nited 
States by Citizens of ano ther S tate,

until Jonuary  1798, 1 J. Richardson. Mes­
sages and Papers of the Presidents 260 (1899).

10. The dissent states thnt Justice Iredell's 
dissenting opinion in Chishohn v Georgia is 
"generally regarded as embodying the ratio­
nale of the Eleventh A m endm ent" Post, a t 
513, 97 L Ed 2d, a t  421. As the  dissent itse lf 
observes, post, nt 515-516, 97 L Ed 2d, a t 422- 
423, Justice Iredell’s opinion rests prim arily 
on the absence of u statutory  provision confer­
ring jurisdiction on the Court in cases such as 
Chisholm's. To the extent th a t Justice Iredell 
discussed the constitutional question, his opin­
ion is consistent with the more recent deci­
sions of th is  Court:
"So much, however, has been said on the 
Constitution, th a t it mny not be improper to 
intimate th n t my present opinion is strongly 
agoinst any construction of it. which will 
admit, under any circumstances, a compuljive 
suit against the State for the recovery of 
money." 2 Dali, n t 449, 1 L Ed 440 (emphasis 
added).
The dissent does not a ttem pt lo explain these 
remarks, except to observe that they were 
unnecessary to Justice Iredell's decision.
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or by Citizens or Subjects o f any 
Foreign State." US Const, Amdt 11 
(emphasis added), Federal-question 
actions unquestionably a re  suits "in 
law or equity"; thus the plain lan­
guage of the Am endm ent refutes 
this argum ent.17 Nor does the dis­
senting opinion offer any satisfactory 
explanation for the rejection, by an 
overwhelming margin, of an  am end­
m ent offered by Senator G allatin 
th a t would have allowed citizens to  
sue the States for causes of action 
arising under treaties."

[483 US 486J 
3

The C ourt’s unanim ous decision in 
Hans v Louisiana, 134 US 1, 33 L Ed 
842, 10 S Ct 504 (1890), firmly estab­
lished th a t the Eleventh Amend­
m ent embodies a  brood constitu­
tional principle of sovereign im m u­
nity. Hans, a citizen of Louisiana, 
brought an  action against the S tate 
in federal court alleging th a t its fail­

17. Tho dissent's principal textual argu­
m ent resta on the sim ilarity between the 
language of the Amendment nnd the lan­
guage of the State-Citizen Diversity Clauses in 
Article III. Sec Atascadero S ta te  Hospital v 
Scanlon, 473 US, nt 286-287, 87 I  Ed 2d 171, 
105 S Ct 3142 (Brennan, J., dissenting! This 
argum ent cannot explain why Congress chose 
to apply the Amendment to "any suit in law 
or equity" ra the r than  any su it where ju ris­
diction is predicated solely on diversity of 
citizenship. Instead, the dissent reads the 
Amendment to accomplish even less than its 
plain language suggests. As the Court long 
has recognized, the speed and vigor of the 
Nation's response to Chisholm suggests th a t 
the Eleventh Amendment should be construed 
broadly so ns to further the federal interests 
th a t the Court misapprehended in Chisholm. 
The dissent also has some dilliculty explain­
ing the Clause in Article III, § 2, th a t extends 
the federal judicial power "to Controversies to 
which the United S tates shall be a Party." 
Although argum t..ts analogous to those in 
the dissent would suggest th a t this Clause 
abrogated the sovereign immunity of the

ure to pay in terest on certa in  bonds 
violated the Contract Clause. The 
Court considered substantially  the 
sam e historical m aterials relied on 
by the dissent and unanim ously held 
th a t the action wns barred by the 
doctrine of sovereign im m unity. Ju s ­
tice Bradley’s opinion for the Court 
observed:

"Suppose th a t Congress, when pro­
posing the Eleventh Amendment, 
had appended to it a  p-oviso th a t 
nothing therein contained should 
prevent a S tate from being sued 
by its own citizens in cases arising 
under the Constitution or laws of 
the United States: can we imagine 
th a t it would have been adopted 
by the S tates? The supposition 
th a t it would is alm ost an  absurd­
ity on its face." Id., a t  15, 33 L Ed 
842, 10 S Ct 504.

In a short concurring opinion, Ju s­
tice H arlan  agreed w ith the other 
e igh t Members of the Court th a t "a

United States, the dissent stops short of such 
an extrem e conclusion.

18. In an  effort to explain tho overwhelming 
rejection of G allatin 's amendm ent, the dissent 
suggests tha t Congress would have enum er­
ated all the Article III heads of jurisdiction if 
it had intended to bar federal-question actions 
against the Slates. Att icadero S tate  Hospital 
v Scanlon, supra, a t 287. n 40, 87 L Ed 2d 
171, 105 S Ct 3142. The dissent also specu­
lates, without citing a shred o f historical evi­
dence, th a t the Senate may have rejected the 
proposed am endm ent to avoid giving tho im­
pression thut it was barring federal-question 
actions not based on a treaty. Finally, the 
dissent observes thnt federal courts had no 
general original federal-question jurisdiction 
under the Judiciary Act of 1789. The dissent 
thus implies thnt the question was regarded 
as unim por :n t nt the time. But the dissent 
nlso concede i th a t Senator G allatin 's proposed 
am endm ent wns so unpopular thn t its adop­
tion might have resulted in a constitutional 
convention. Ibid. This concession hardly is 
consistent with the dissent's assertion that 
ndoption of the Gallatin am endm ent would 
have had no practical significance.
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su it directly against a  S tate by one 
of its own citizens is not one to 
which the judicial power of the 
United States extends, unless the 
S tate itself consents to be sued.” Id., 
a t 21, 33 L Ed 842. 10 S Ct 504.

Contrary to the suggestion in the 
dissent, post, a t 619, 97 L Ed 2d, a t 
425, the fundam ental principle 
enunciated in H ans has been among 
the most stable in our constitutional 
jurisprudence. Moreover, the dissent 
is simply wrong in asserting  th a t the 
doctrine lacks a  clear rationale, ibid. 
Because of the sensitive problems 
"inheren t in making one sovereign 
appear against its will in the courts 
of the other,” Employees v Missouri 
Dept, of Public H ealth  and Welfare, 
411 US, a t 294, 36 L Ed 2d 251, 93 S 
Ct 1614 (M arshall, J., concurring in 
result), the doctrine of sovereign im­
m unity

[483 US 4871
plays a vital role in our 

federal system. The contours of state 
sovereign im m unity are  determ ined 
by the structure and requirem ents of 
the federal system. The rationale 
has been set out most completely in 
the Court’s unanim ous opinion, per 
Cnief Justice Hughes, in Monaco v 
Mississippi, 292 US 313, 78 L Ed 
1282, 54 S Ct 745 (1934). First, the 
United States may sue a State, be­
cause th a t is "inheren t in the Con­
stitutional plan.” Id., a t 329, 78 L Ed 
1282, 54 S Ct 745. Absent such a 
provision, " 'the  perm anence of the 
Union might be endangered.’ " Ibid. 
(quoting Oklahoma v Texas, 258 US 
574, 581, 66 L Ed 771, 42 S Ct 406 
(1922)). Second, S tates may sue other 
States, because a federal forum for 
suits between S tates is "essential to 
the pence of the Union." Monaco v 
Mississippi, supra, a t 328 78 L Ed 
1282, 54 S Ct 745. Third, S tates may 
not be sued by foreign states, be­
cause "[cjontroversies between a

S tate and a foreign S tate may in­
volve international questions in rela­
tion to which the United States has 
a sovereign prerogative.” 292 US, a t 
331, 78 L Ed 1282, 54 S Ct 740. 
Fourth, the Eleventh Amendment 
established "an absolute bar” to 
suits by citizens of o ther States or 
foreign states. Id., a t 329, 78 L Ed 
1282, 54 S Ct 745. Finally, "[p ro ­
tected by the same fundam ental 
principle [of sovereign immunity], 
the States, in the absence of consent, 
a re  im m une from suits brought 
against them  by their own citizens 
. . . .” Ibid. The Court has never 
questioned th is basic framework set 
out in Monaco v Mississippi.

The dissenters offer th e ir unsup­
ported view th a t the principle of 
so v ere ig n  im m u n ity  is 
"  'pernicious' " because it assertedly 
protects States from the conse­
quences of the ir illegal conduct and 
prevents Congress from " 'takfing] 
steps it  deems necessary and proper 
to achieve national goals within its 
constitutional authority .” ’ Post, a t 
521, 97 L Ed 2d, a t 426 (quoting 
Atascadero S tate Hospital v Scanlon, 
473 US, a t  302, 87 L Ed 2d 171, 105 
S Ct 3142 (Brennan, J., dissenting)). 
Of course, the dissent’s assertion 
th a t our cases construing the Elev­
en th  Amendment deprive Congress 
of some of its constitutional power is 
simply question-begging. Moreover, 
as noted supra, a t 475, 97 L Ed 2d, 
a t 397, Congress clearly has author­
ity  to lim it the Eleventh Amend­
m ent when

[483 US 488) 
it  acts to enforce the Four­

teenth Amendment. Fitzpatrick v 
Bitzer, 427 US 445, 456, 49 L Ed 2d 
614, 96 S Ct 2666 (1976). The dissent’s 
sta tem ent th a t sovereign immunity 
"protect(s) the States from the con­
sequences of their illegal con-
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duct” erroneously suggests th a t ag­
grieved individuals a re  left w ith no 
remedy for harm ful sta te  actions. 
Relief often may be obtained 
through suits against sta te  officials 
ra th e r than  the S ta te  itself, or 
through injunctive o r o ther prospec­
tive remedies. Edelm an v Jordan , 
410 US 651, 39 L Ed 2d 662, 94 S Ct 
1347 (1974). M unicipalities and  other 
local governm ent agencies m ay be 
sued under 42 USC § 1983 [42 USCS 
§ 1983]. Monell v New Y ork City 
Dept, of Social Services, 436 US 658, 
56 L Ed 2d 611, 98 S Ct 2018 (1978). 
In addition, the S tates m ay provide 
relief by waiving th e ir im m unity 
from su it in sta te  court on state-law  
claim s.1'  T hat States a re  no t liable 
in o ther circum stances is a  neces­
sary consequence of th e ir  role in a 
system  of dual sovereignties. Al­
though the dissent denies th a t sover­
eign im m unity is " 'required by the 
structu re  of the federal system,’ ” 
post, a t  520, 97 L Ed 2d, a t  426 
(quoting Atascadero, supra, a t  302, 
87 L Ed 2d 171, 105 S C t 3142), the 
principle has been deeply embedded 
in our federal system from its incep­
tion.

D

As a fall-back position, the dissent 
argues th a t the doctrine of sovereign 
im m unity has no application to suits 
in adm iralty  against unconsenting 
P-tales. Post, o t 497 304, 97 L Ed 2d. 
a t  412-416. This. argum ent also is 
directly contrary  to long-settled au ­
thority, as well as the C ourt's recog­
nition th a t the E leventh Amend­
m ent affirms "the fundam ental prin­
ciple of sovereign im m unity,” Penn­

hurst II, 465 US, a t 98, 79 L Ed 2d 
67, 104 S Ct 900; Monaco v Missis­
sippi, supra, a t  329, 78 L Ed 1282, 54 
S Ct 745.

1
In Ex parte New York, No. 1, 256 

US 490, 65 L Ed 1057, 41 S Ct 588 
(1921), a unanimous Court held thot 
unconsenting States a re  immune 
from

[483 US 4B0] 
in personam suits in  adm iralty  

brought by private citizens.”  Today 
th e  dissent asserts th a t the Court's 
opinion in Ex parte New York, No. 1 
"did not attem pt to justify  its oblit­
eration" of the traditional distinc­
tion between adm iralty  cases and 
cases in law or equity. Post, a t  500, 
97 L Ed 2d, a t  414. On the contrary, 
the Court expressly recognized the 
distinction, see 256 US, a t  497, 65 L 
Ed 1057, 41 S Ct 588, and provided a 
reasoned basis for its holding:

"T hat a S tate may not be sued 
w ithout its consent is a  fundam en­
tal rule of jurisprudence having so 
im portant a  bearing upon th e  con­
struction of the Constitution of the 
United States th a t it has become 
established by repeated decisions 
of this court tha t the en tire  jud i­
cial power granted by the Consti­
tution does not embrace authority  
to en terta in  a  nuit brought by pri­
vate parties against a  S tate  w ith­
out consent given: not one brought 
by citizens of another S tate, or by 
citizens or subjects of a foreign 
S tate, because o f the Eleventh 
Amendment; and not even one 
brought by its own citizens, be­
cause of the fundam ental ru le of

19. In this case, lor example. Welch is not
w ithout a  remedy: She may file o workers'
compensation claim against the  S ta te  under
th e  Texas Tort Claims Act, ch 292, 1969 Tex
Gen Laws 874, amended by ch  50. 1973 Tex 
Gen Laws 77. See Brief for Respondents 34-35.

20, The opinion was w ritten by Justice 
P itney for a  strong Court th n t included Ju s ­
tices Holmes and Brandeis. Chief Justice 
White, who died 13 days before the decision 
was announced, presumably concurred in the 
result and the reasoning.
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which the A m endm ent is but an 
exemplification.” Ibid. (citations 
omitted).
The Court has adhered to this rule 

in subsequent coses. In re New York, 
No. 2, 256 US 503, 65 L Ed 1063, 41 
S  Ct 592 (1921), held th a t a  private 
citizen may not bring an  adm iralty 
action in rem against a vessel owned 
by a  State. The C ourt concluded th a t 
"  '[t]o perm it a creditor to seize and 
sell [a government-owned vessel] to 
collect his debt would be to perm it 
him  in some degree to destroy the 
government itself.’ " Id., a t 511, 65 L 
Ed 1063, 41 S Ct 592 (quoting Klein 
v New Orleans, 99 US 149, 150, 25 L 
Ed 430 (1879)).”  More recently,

[483 US 490]
in

Florida Dept, of S tate v Treasure 
Salvors, Inc., 458 US 670, 73 L Ed 2d 
1057, 102 S Ct 3304, (1982) eight 
Members of the Court reaffirmed the 
settled rule th a t the Eleventh 
Amendment bars adm iralty  actions 
against the S tate o r its officials seek­
ing damages to be paid from the 
s ta te  treasury. Id., a t 698-699, 73 L 
Ed 2d 1057, 102 S Ct 3304 (opinion 
of Stevens, J.); id., a t 706-710, 73 L 
Ed 2d 1057, 102 S Ct 3304 (White. J„  
concurring in judgm ent in part and 
dissenting in part). To be sure, Jus-

21. T h- dissent insists that In re New York. 
No. 2 uoes not support our holding. Post, nt 
500-501, n 5. 97 L Ed 2d, a*. 414. As noted 
supra, a t  473, n 3, 97 L Ed 2d. a t  396, eight 
members of tho Court rec.-ntly have thought 
otherwise. In Florida Dept, of S tate v T rea­
sure Salvors, Inc.. 458 US 670. 73 L Ed 2d 
1057, 102 S Ct 3304 (19821, Justice Stevens' 
opinion, joined by Chief Justice Burger und 
Justices Marshall and Blackmun, explains 
thnt In re New York, No. 2 holds:

"[A]n action—otherwise barred as an inpcr- 
sonnm action against the Stale—cannot be 
m aintained through seirurc of property 
owned by the State. Otherwise, the Eleventh 
Amendment could easily be circumvented: an 
action for damages could be brought simply 
by first attaching property th a t belonged to 
the State and then proceeding in rem " 458 
US, a t 699. 73 L Ed 2d 1057, 102 S Ct 3304.

2d 389, 107 S Ct 2941 

tice Stevens’ opinion states th a t "we 
need not decide the extent to which 
a  federal district court exercising 
adm iralty in rem jurisdiction over 
property before the court m ay adju­
dicate the rights of claim ants to tha t 
property as against sovereigns th a t 
did not appear and voluntarily as­
se rt uny claim th a t they had to the 
res.” Id., a t  697, 73 L Ed 2d 1057, 
102 S Ct 3304. Of course, th a t sta te­
m ent has no application to an action 
in personam, such as Welch's suit 
under the Jones Act.”

2

The dissent suggests th a t In  re 
New York, No. 1, decided in 1921, 
overruled settled law to the efTect 
th a t the Constitution does not bar 
private citizens from bringing admi­
ralty

[483 US 491] 
suits ngainst the States. Post, 

a t  500, 97 L Ed 2d, a t  413-414. The 
dissent concedes th a t the Court 
" 'did not pass on the applicability of 
th e  E le v e n th  A m en d m en t in 
adm iralty’ " prior to 1921. Post, a t 
499, 97 L Ed 2d, a t 413 (citation 
omitted). I t  nevertheless asserts th a t 
dicta in U nited States v Peters, 5 
Cranch 115, 3 L Ed 53 (1809), and

Justice W hite's opinion in Treasure Salvorr, 
joined by Justices Powell, Rehnquist, nnd 
O'Connor, reads In re New York. No. 2 even 
more broadly, ns holding thnt ''sovereign im­
m unity bars process against a res in the 
hands of s tate  officers." 458 US, a t 709, 73 L 
Ed 2d 1057,102 S Ct 3304.

22. The dissent suggests thnt a  distinction 
may exist between adm iralty suits bused on a 
s tatu te  and o ther adm iralty suits against the 
States. The only argument the dissent ad­
vances in favor of this distinction is tha t 
"adm iralty is not mentioned in tho Eleventh 
Amendment." Post, a t 502, 97 L Ed 2d, a t 
415. But th a t observation—os well as the 
argum ents th a t the Eleventh Amendment em­
bodies a principle of sovereign immunity—ap­
plies to all adm iralty  suits. The perceived 
distinction is simply unsound.
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Governor of Georgia v Madrazo, 1 Pet 
110, 7 L  Ed 73 (1828), support the 
"holding” of United S tates v Bright, 
24 Fed Cas 1232 (No. 14,674) (CC Pa 
1809), th a t the Eleventh A m endm ent 
does not apply to suits in adm iralty, In 
fact these early  cases cast consider­
able doubt on the dissent’s position.

U nited S tates v Peters was a  su it 
agninst the heirs of David Ritten- 
house, who had served os treasu rer 
of the Stato  of Pennsylvania during 
the Revolutionary War. While Rit- 
tenhouse was treasurer, th e  S tate  
hod seized a  British vessel and sold 
it as a  prize of war. R ittenhouse had 
deposited most of the proceeds in his 
own account, and had not turned 
them  over to  the S ta te  a t  the tim e of 
his death. Chief Justice M arshall's 
opinion for the Court turned  on the 
facts th a t " the su it was not insti­
tuted against the state, or its tre a ­
surer, b u t against the executrixes of 
David Rittenhouse," and th a t the 
S tate "had neither possession of, nor 
right to, the property." 5 Cranch, a t 
139-141, 3 L Ed 53. Indeed, language 
in  th e  C ourt’s opinion suggests th a t 
an action against the S tate  would 
have been barred by the E leventh 
Amendment:

"The [eleventh] am endm ent sim ­
ply provides, tho t no su it shall be

23. The tria l in United States v Bright, 24 
Fed Cas 1232 (No. 14.6471 (CC Pa 1809) oc­
curred a tler  the  Court's decision in Peters. 
Petcre therefore cannot possibly have "sup­
ported" the  holding of B right in the sense of 
approval o r endorsem ent/B right was an offi­
cer o f tho Pennsylvania s ta te  m ilitia who 
defended the R ittenhouse home ngainst fed- 
ernl soldiers attem pting to enforce the judg­
m ent in Peters. Circuit Justice  W ashington’s 
rem arks, thn t the dissent characterizes as the 
"holding" of the cose, post, a t  498, 97 L Ed 2d, 
o t 412, actually  were par* of h is charge to the  
jury . The Court had no opportunity to con­
sider Justice W ashington’s statem ents, be-
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commenced or prosecuted against 
a  state. The s ta te  cannot be made 
a defendant to a  su it brought by 
an  individual; bu t i t  rem ains the 
duty of the courts of the United 
S tates to  decide all cases brought 
before them  by citizens of one 
s ta te  against citizens o f a  different 
state, w here a  s ta te  is not neces­
sarily  a  defendant." Id., a t  139, 3 
L Ed 53.

Thus, Peters doe9 no t support the 
dissenters’ position."

[483 US 492]
The dissent’s reliance on Governor 

of Georgia v Madrazo, supra, also is 
misplaced. Madrazo, a  Spanish sub­
ject, sued the G overnor o f Georgia in 
adm iralty to obtain possession of a 
cargo of slaves or the proceeds from 
their sale. Chief Justice M arshall’s 
opinion for the Court held th a t the 
E lev en th  A m en d m en t ap p lies  
"w here th e  chief m agistrate of a 
s ta te  is sued, no t by his name, but 
by his style of office, and the claim 
made upon him is entirely  in his 
official character." 1 Pet, a t  123-124,
7 L  Ed 73. A lthough Madrazo argued 
th a t the Eleventh Am endm ent does 
not apply to  su its in  adm iralty, the 
Court carefully avoided the question. 
Instead, it  held th a t  th e  D istrict 
Court where the action was filed had 
no jurisdiction regardless of w hether 
the Eleventh A m endm ent applied .54

cause it lacked jurisdiction to hear an appeal 
from Bright’s conviction.

24. Tho Court noted thn t the action was 
between a S ta te  and  n foreign subject, an 
action within the Court’s original jurisdiction 
under Article III, § 2, of the  Constitution and 
5 13 o f the Judiciary Act o f 1789, 1 S ta t 73, 
80. Thus, tho Court concluded that, " if  the 
11th am endm ent . . . does not extend to pro­
ceedings in adm iralty, it wns a  cose for the 
original jurisdiction of the Supreme Court," 
Governor of Georgia v M ad ras , 1 Pet 110, 
124, 7 t, Ed 73 (1829), because i t  was a  su it 
between n State and a  foreign subject. This 
conclusion is surprising in view of the fact 
th a t the  Judiciary Act of 1789, ch 20, § 13. 1 
S ta t 73, 80, conferred original, bu t not exdu-
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Madrazo then  filed an  original ad­
m iralty  proceeding directly against 
Georgia in th is Court. Once again 
the Court avoided the question 
w hether the Eleventh Am endm ent 
applies

[483 US 493]
to suits in adm iralty. In­

stead, the Court concluded th a t the 
case was no t an  adm iralty  action, 
but was "a  mere personal suit 
against a state, to recover proceeds 
in its possession." Ex parte  Ma- 
drazzo, 7 Pet 627, 632, 8 L Ed 808
(1833). This ra th e r strained conclu­
sion was con trary  to  "the  assump­
tion of all concerned” th a t th e  ac­
tion was m aritim e in nature. D. Cur­
rie, The Constitution and th e  Su­
preme Court, 1789-1888, p 105, n 98 
(1985).

On balance, the early  cases in fact 
indicate th a t unconsenting States 
were im mune from suits in adm i­
ra lty ."  At the very least, they dem­

sive, jurisdiction o f such actions on the  C ourt 
Congress hnd conferred adm iralty  jurisdiction 
on the district courts in Section 9 of the 
Judiciary Act, 1 S ta t 76-77. Moreover, Chief 
Justice M arshall’s  opinion for the Court in 
Cohens v Virginia, 6 W heat, ut 394-402, 5 L 
Ed 257, nlready had indicated th a t the Court's 
original jurisdiction under Article III is not 
exclusive. See D. Currie, The Constitution nnd 
the Suprem e Court, 1789-1888, p 105, n 98 
(1985).

25. It i9 of course true, os the dissent ob­
serves, tha t Justice Story’s treatise on the 
Constitution observed thnt a suit in adm iralty 
is not, strictly speaking, a suit in law or 
equity. Post, a t 499, 97 L Ed 2d, a l  413 
(quoting 3 J . Story, Commentaries on the 
Constitution of the  United States 560-561 
(1833)). Justice Stoiy, however, merely ob­
served '.hat ”[i|t hus been doubted w hether 
[the eleventh] am endm ent emends to coses of 
adm iralty und m aritim e jurisdiction," id., a t 
660, and cited only the coses discussed above. 
Moreover. Justice Story was noted for his 
expansive view of the adm iralty  jurisdiction 
of federal courts. See. e.g.. De Lovio v Boit, 7 
Fed Cos 418 (No. 3,776) (CC Mass 1815); Note, 
37 Am L Rev 911, 916 (1903) (" It was said of

onstrate th a t the dissent errs in sug­
gesting th a t the am enability of 
States to suits in adm iralty  was "set­
tled,” po9t, a t  499, 97 L Ed 2d, a t  
413." We therefore decline to over­
ru le  precedents th a t squarely reject 
the dissenters’ position.

In deciding yet ano ther Eleventh 
Amendment case, we do no t write on 
a clean slate. The general principle 
of sta te  sovereign im m unity has 
been adhered to w ithout exception 
by

[483 US 494] 
this Court for alm ost a  century. 

The dissent nevertheless urges the 
Court to ignore s ta re  decisis and 
overrule the long and unbroken se­
ries of precedents reaffirming this 
principle. If the Court were to over­
rule tnese precedents, a  number of 
o ther m ajor decisions also would 
have to reconsidered.”  As we have

tho late Justice Story, thot i f  o bucket of 
water were brought into his court with a corn 
cob floating in it, he would a t once extend the 
adm iralty jurisdiction of the United States 
over it").

28. In addition, the  dissent accords little 
weight to early coses opplying the general 
adm iralty principle th a t moritimo property 
belonging to n  sovereign cannot be seized. 
E.g„ The Schooner Exchange v McFnddon, 7 
Cranch 116, 3 L Ed 287 (1812); L'lnvincible, 1 
Wheat 238, 4 L Ed 80 (1816), The Snntissima 
Trinidad, 7 Wheat 283, 5 L Ed 454 (1822). See 
Florida Dept, of State v Treasure Salvors Inc- 
458 US, a t 709-710, and n 6, 73 L Ed 2d 1057, 
102 S Ct 3304 (opinion of W hite, J.).

27. The dissent is w ritten os if the  slate had 
been clean since Hans was decided 97 yenrs 
ago. As noted above, Hans has been reaf­
firmed in cose after ense, often unanimously 
and by exceptionally strong Courts. The two 
principal holdings of H ans th a t the dissent 
challenges a re  thnt the federal judicial power 
does not extend either to suits against States 
(hat arise under federal law, or to suits 
brought against a State by its own citizens.
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stated, supra, a t <178-479, 97 L Ed 2d, 
a t  400, the doctrine of s ta re  decisis 
is of fundam ental im portance to the 
rule of law. For this

[•183 US .105]
reason, "any 

departu re  from the doctrine . . .  de­
mands special justification." Arizona 
v Rumsey, 467 US, a t  212. 81 L Ed 
2d 184, 104 S Ct 2305. The argu­
m ents made in the dissent fall far 
short of justifying such a drastic

If those holdings wore rejected, the Court 
would overrule a t  least 17 cases, in addition 
lo Hons itself. Twelve of these cases relied on 
both of these principles. See Papasan v Al- 
lain, 478 US 265. 92 L Ed 2d 209, 106 S Ct 
2932 (1986); Green v Mansour, 474 US 64. 88 
L Ed 2d 371, 106 S Ct 423 (1985); Atascadero 
S tate  Hospital v Scanlon, 473 US 234, 87 L 
Ed 2d 171. 105 S Ct 3142 (1985); Edelman v 
Jordan. 415 US 651, 39 L Ed 2d 662, 94 S Ct 
1347 (1974); Quern v Jordan, 440 US 332, 342, 
59 L Ed 2d 358, 99 S Cl 1139 (1979); Employ­
ees v Missouri D ept of Public H ealth nnd 
Welfajo, 411 US 279, 36 L Ed 2d 251, 93 S Ct 
1614 (1973); Ford Motor Co. v D epartm ent of 
Treasury of Indiana, 323 US 469, 89 L Ed 389, 
65 S Ct 347 (1946); Missouri v Fiske, 290 US 
18, 78 L Ed 145. 54 S Ct 18 (1933); Ex parte 
New York, No. 1, 256 US 490, 65 L Ed 1057, 
41 S Ct 588 (1921); Ex parte New York. No. 2, 
256 US 503, 65 L Ed 1063, 41 S Ct 592 (19211; 
Duhne v New Jersey, 251 US 311, 64 L Ed 
280, 40 S Ct 154 (1920); F itts v McGhee, 172 
US 516, 43 L Ed 535, '.9 S Ct 269 (1899). Four 
of them rested on the principles Hans estab­
lished for determ ining when Congress has 
extended the federnl judicial power to include 
actions against States under fed -ral law. 
County of Oneida v Oneida Indian Notion, 
470 US 226, 84 L Ed 2d 169, 105 S Ct 1245 
(1985); G reat Northern Life Insurance Co. v 
Head. 322 US 47, 88 L Ed 1121, 64 S  Ct 873 
(1944); M urray v Wilson Distilling Co., 213 US 
151, 53 L Ed 742, 29 S Ct 458 (1909); Smith v 
Reeves, 178 US 436, 44 L Ed 1140, 20 S Ct 
919 (1900). Finally, one would be overruled 
only to the extent the Court rejected the 
principle th a t the federal judicial power does 
not extend to suits ngainst States by their 
own citizens. Pennhurst S ta te  School nnd

repudiation of th is Court's prior de­
cisions.”

VI
For the reasons we have stated, 

th e  judgm ent of the C ourt of Ap­
peals for the Fifth C ircuit is af­
firmed.

It is so ordered.
Justice W hite, concurring.
[3a] The Court expressly stops 

sho rt of addressing the issue

Hospital v Hnldcrmnn, 465 US 89, 79 L Ed 2d 
67, 10-1 S C t 900(198-1).

Repudiation of these principles also might 
justify  reconsideration of a  variety of other 
cases th a t were concerned with this Court's 
truditionn! treatm ent of sovereign immunity. 
E.g., Florida Dept, of H ealth and Rehabilita­
tive Services v Florida Nursing Home Assn. 
450 US 147, 67 L Ed 2d 132, 101 S Ct 1032 
(1981); Monell v New York City Dept, of 
Sociul Services, 436 US 658, 56 L Ed 2d 611, 
98 S Ct 2018 (1978); Monaco v Mississippi, 292 
US 313, 78 L Ed 1282, 54 S Ct 745 (1934); 
Hopkins v Clemson A gricultural College, 221 
US 636, 55 L Ed 890, 31 S Ct 654 (1911).

28. Apart from rhetoric, the  dissent relies 
on two arguments: (i) the "historical record," 
and (ii) the perceived "perniciousfness)" of the 
principle of sovereign immunity. As we have 
noted, the fragm ents of historical evidence at 
the tim e of the adoption of the  Constitution 
are  os supportive of Hans v Louisiana as they 
arc of the dissent. In attaching  weight to this 
ambiguous history, it is not im m aterial that 
we are  a century further removed from the 
events a t issue than were the  Justices who 
unanimously agreed in Hans. Not one of the
17 coses the dissent would overrule concludes 
th a t tho historical evidence calls into question 
the principle of state sovereign im m unity or 
justifies the ignoring of s tare  decisis. As for 
the view tha t it would be "pernicious" to 
protect States from liability for the ir "unlaw­
ful conduct," we have noted above thot on 
aggrieved citizen such as petitioner in fact 
has a bundle of possible remedies. See supra, 
a t 488, 97 L Ed 2d, a t 405-406, and n 19.
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w hether the Jones Act affords a 
remedy to seam en employed by the 
States. See ante, a t  476, n 6, 97 L Ed 
2d, a t 398. The Court, however, has 
already construed the Jones Act to 
extend remedies to such seamen. 
Petty  v Tennessee-Missouri Bridge 
Comm’n, 359 US 275, 282-283, 3 L 
Ed 2d 804, 79 S Ct 785 (1959). Con­
gress has not disturbed this con­
struction, and the Court, as I under­
stand it, does not now purport to do 
so.

Justice S calia , concurring in part 
ar.d concurring in  the judgm ent.

Petitioner in this case did not as­
se rt ns a basis for reversing the 
judgm ent th a t H ans v Louisiana, 
134 US 1, 33 L Ed 842, 10 S Ct 504 
(1890),

[483 US 496]
had been wrongly decided. 

T hat argum ent was introduced by 
an amicus, addressed only briefly in 
respondent’s brief, and touched upon 
only lightly a t oral argum ent. I find 
both the correctness of Hans as an 
original m atter, and the feasibility, 
if it was wrong, of correcting it w ith­
out distorting w hat we have done in 
tacit reliance upon it, complex 
enough questions th a t I am unwill­
ing to address them  in a  case whose 
presentation focused on other m at­
ters.

[1b, 2b] I find it unnecessary to do 
so in any event. Regardless of w hat 
one may th ink  of Hans, it has been 
assumed to be the law for nearly a 
century. D uring th a t time, Congress 
has enacted m any statu tes—includ­
ing the Jones Act and the provisions 
of the Federal Employer's Liability 
Act (FELA) which it incorporates— 
on the assumption th a t S tates were 
immune from suits by individuals. 
Even if we were now to find thn t 
assumption to have been wrong, we 
could not, in reason, in terpre t the 
statu tes as though the assumption

never existed. Thus, although the 
term s of the Jones Act (through its 
incorporation of the FELA) apply to 
all common carriers by water, I do 
not read them  to apply to States. 
For the sam e reason, I do not read 
the FELA to apply to States, and 
therefore agree with the Court th a t 
Parden v Term inal Railway of Ala­
bam a Docks Dept. 377 US 184, 12 L 
Ed 2d 233, 84 S Ct 1207 (1964), 
should be overruled. W hether or not, 
as Hans appears to have held, A rti­
cle III of the Constitution contains 
an im d ic it lim itation on suits 
b ro u g h t by in d iv id u a ls  a g a in s t 
States by v irtue of a nearly  univer­
sal "understanding” th a t the federal 
judicial power could not extend to 
such suits, such an  understanding 
clearly underlay the Jones Act and 
the FELA.

Justice B ren n an , w ith whom Ju s­
tice M arsh a ll, Justice B lackm un, 
and Justice S tevens join, dissenting.

The Court overrules Parden v Ter­
minal Railway of A labam a Docks 
Dept. 377 US 184. 12 L Ed 2d 233, 
84 S Ct 1207 (1964), and thereby 
continues aggressively to expand its 
doctrine of Eleventh Amendment 

[483 US 497] 
sovereign im munity. I adhere to my be­
lief th a t the doctrine "rests on flawed 
premises, misguided history, and an 
untenable vision of the needs of the 
federal system it purports io pro­
tect.” A tascadero S tate  Hospital v 
Scanlon, 473 US 234, 248, 87 L Ed 
2d 171, 105 S Ct 3142 (1985) (Bren­
nan, J„  dissenting). In my view, the 
Eleventh A m endm ent dees not bar 
the D istrict Court's jurisdiction over 
the Jones Act suit by Jean  Welch 
against the S tate of Texas and the 
Texas Highway D epartm ent for four 
independent reasons. F irst, the 
A m endm ent does not lim it federal 
jurisdiction over suits in admiralty. 
Second, the Am endm ent bars only
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actions against a S ta te  by citizens of 
another S tate or of a  foreign nation. 
Third, the Amendment applies only 
to diversity suits. Fourth, even as­
sum ing the Eleventh A m endm ent 
were applicable to the presen t case, 
Congress abrogated sta te  im m unity 
from su it under th e  Jones Act, 
which incorporates the Federal E m ­
ployers' Liability Act (FELA). I 
therefore dissent.

I
Article III provides th a t th e  "judi­

cial Power" assigned to federal 
courts extends not only to "Cases in 
Law and Equity," bu t also "to  all 
Cases o f adm iralty  and  m aritim e 
Jurisdiction .” 1 In  th e  in s tan t case, 
the D istrict Court sta ted  th a t the 
"plaintiff brought th is su it in adm i­
ralty .” 533 F  Supp 403, 404 (SD Tex 
1982). The Eleventh A m endm ent 
lim its the

(483 US 498]
"Judicial power” in cer­

ta in  su its "in law or equity.”* There­
fore, even if  the Eleventh Amend­
m ent does bar federal jurisdiction 
over cases in which a S tate  is sued 
by its own citizen, its express lan­
guage reveals th a t it does so only in 
"Cases in Law and Equity," and not

1. Article III, § 2, provides:
"The judicial power shall extend to  a ll Cases, 
in Law and Equity, arising under this Consti­
tution, the  Laws o f the United Stales, and 
Treaties mode, or which shall be made, under 
their Authority:—to all Cases affecting Am­
bassadors, o ther public M inisters and Consuls: 
—to all Coses of adm iralty and m aritim e 
Jurisdiction:—to Controversies to which the 
United S lates shall be a Party;—to Controver­
sies between two o r more States; between a 
S ta le  and Citizens of another State;—between 
Citizens of different States;—between Citizens 
of the same State claiming Lands under 
G rants of different States, and between a  
State, or the Citizens thereof, nnd foreign 
States, Citizens or Subjects."

2. The Eleventh Amendment provides:
"The Judicial power of the  United States

in "Case9 of adm iralty  and maritim e 
Jurisdiction."

The leading case on the relation­
ship between adm iralty  jurisdiction 
and the Eleventh Amendment for 
over a century was United States v 
Bright, 24 Fed Cas 1232 (No. 14,647) 
(CC Pa 1809), which was w ritten by 
Circuit Justice Bushrod Washington. 
I t held th a t the Eleventh Amend­
m ent does not b a r a  su it in admi­
ralty  against a  S tate. Justice Wash­
ington acknowledged th a t a  suit 
against a S tate raised sensitive is­
sues, but believed him self bound by 
th e  fact th a t the Am endm ent Hoes 
not refer to suits in adm iralty, i ur- 
therm ore, he noted th a t a  court usu­
ally  possesses the  subject m atter of 
th e  su it (i.e., the ship) in an  admi­
ra lty  in rem  proceeding, and thereby 
avoids th e  "delicate" issue of con­
fronting a  S tate w ith  a  decree com­
m anding it to relinquish certain 
property. Id., a t  1236. This was not a 
controversial holding in its day. 
W hile th e  Court du ring  Chief Justice 
M arshall’s  tenure did not hnve an  
opportunity to reach th is issue, its 
dictum  in United S tates v Peters, 5 
C ranch 115, 3 L Ed 53 (1809), nnd 
G overnor of Georgia v Madrazo, 1 
P et 110, 7 L Ed 73 (1828),* supported

shall not bo construed to  extend to any  su it in 
law or equity, commenced o r prosecuted 
agninst one of tho United States by Citizens of 
another Slate, or by Citizens or Subjects of 
any  Foreign Stale."

3. None of these M arshall Court cases casts 
any doubt on the correctness of United States 
v Bright, 24 Fed Cos 1232 (No. 14,6471 (CC Pa 
1809). The Court, however, asserts th a t lan­
guage in United States v Peters, 5 Cranch 
115, 139-141, 3 L Ed 53 (1809), supports its 
viewpoint. The language it cites, an te, a t  491, 
97 L Ed 2d, a t 407-408, is taken out of con­
text. In Peters, the Court found thnt the suit 
was not instituted against the State, but 
against a state official, as  an individual party.
5 Cranch. a t  139, 3 L Ed 63. Thus, the suit 
was not barred because "(t)he amendment 
sim ply provides, th a t no su it shall be corn-
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the holding nf Bright. See A tas­
cadero

(483 US 499]
State Hospital v Scanlon, 473 

US. a t 292-293, 87 L Ed 2d 171, 105 
S Ct 3142 (Brennan, J., dissenting).

"Although the Supreme Court did 
not pass on the applicability of the 
Eleventh Amendment in adm iralty  
until more than a century later, it 
was assumed by bench and bar in 
the m eantim e th a t Bright was cor­
rectly reasoned." J . O rth, The Ju d i­
cial Power of the United S tates 37 
(1987). Justice Joseph Story wrote in 
1833 that:

"(T]he language of the am endm ent 
is, th a t 'the  judicial power of the 
U nited States snail not be con­
strued to extend to any suit in law 
or equity.' B ut a su it in t ’.e adm i­
ralty  is not, correctly speaking, a 
suit in law or in equity; bu t is 
often spoken of in contradistinc­
tion to both.” 3 J . Story, Commen­
taries on the Constitution of the 
United States 560 561 (1833) (em­
phasis in original), citing United 
States v Peters, supra; U nited

menced nr prosecuted ngomz'. a stato." Ibid. 
The Court was focusing only on the identity 
of the defendant and not on the identity of 
the plaintiff. Indeed, the  suit was brought by 
the United States Government, and States ore 
not immune from actions brought by the 
United States. Ante, a t 487, 97 L Ed 2d, nt 
405. Read in context, the quotation from Pe­
ters cited by the Court provides no support 
for the Court’s  position.

The Court in Peters heavily relied on the 
Amendment’s plain language to justify its 
view that the Amendment applied only lo 
States and not to 3tate olliciolo. 5 Cranch, a t 
139, 3 L Ed 53. The Bright cast resulted from 
an attem pt to enforce the judgment rendered 
in Peters. < indicated, supra, a t 498, 97 L Ed 
2d, a t 412 ihe court fn Bright also heuvily 
relied on tr.e plain language of the Amend­
ment in holding th a t the Amendment did not 
airect adm iralty suits.

4. The universal acceptance of Bright's

States v Bright, supra; Governor
of Georgia v Madrazo, supra.

N in e teen th -cen tu ry  commentators 
regarded Bright as having settled 
the m atter. Peter Du Ponceau, in his 
lectures to tho Law Academy of 
Philadelphia in 1834 simply stated: 
"!t has been held th a t this restric- 
*ion [by the Eleventh Amendment] 
does not extend to cases of adm iralty 
and m aritim e jurisdiction.” P. Du 
Ponceau, A Brief View of the Consti­
tution of the United States 37-38
(1834). See Fletcher, A Historical

[483 US 500)
In te rp re ta tio n  of th e  E lev en th  
Amendment: A Narrow Construction 
of an Affirmative G ran t of Jurisdic­
tion R ather than  a Prohibition 
Against Jurisdiction, 35 Stan L Rev 
1033, 1080-1081 (1983).4

In 1921, Bright was overruled, a t 
least in part, by Ex parte  New York, 
No. 1, 256 US 490, 65 L Ed 1057, 41 
S Ct 588 (1921). Ex parte New York, 
No. 1 involved libel actions against a 
sta te  official in his official capacity 
in connection with vessels operated 
by the S tate of New York. The Court

holding suggests that Stnloa were not ac­
corded status equal to foreign sovereigns in 
the early 19th century- Sec, e.g.. The 
Schooner Exchange v McFoddon, 7 Cranch 
116. 138. 3 L Ed 287 (1812K"The jurisdiction 
of the nation within its own territory is neces­
sarily exclusive and absolute. It is susceptible 
of no limitation not imposed by itse lf). The 
eorly adm iralty cases cited today by the 
Court, nnte, nt 493, n 25, 97 L Ed 2d, o t 409, 
indicate th a t foreign countries were accorded 
sovereign immunity based on the in terna­
tional consequences of a federnl court's in ter­
vention. See. e.g., The Santissim a Trinidud, 7 
Wheat 283. 337, 5 L Ed 454 (1822) (Story, J.) 
("The government of (he United States has 
recognized the existence of a  civil w ar be­
tween Spain and her colonies, nnd has avowed 
a determination to remain neutral between 
the parties, und to allow to each the same 
rights of asylum and hospitality and in ter­
course").

4)3
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held tha t a S tate was im m une under 
the Eleventh Am endm ent from an 
in personam su it in adm iralty  
brought by a private individual w ith­
out the S ta te’s consent.

The Court did not a ttem pt to ju s­
tify its obliteration of B right's d is­
tinction between cases in adm iralty  
and cases in law or equity, but sim­
ply referred in passing to H ans v 
Louisiana, 134 US 1, 33 L Ed 842, 10 
S Ct 504 (1890). 256 US, a t 497-493, 
65 L Ed 1057, 41 S Ct 588.* Merely 

[483 US 501] 
citing to H ans is plainly an  inade­
quate justification. H ans wns a suit 
based on federal-question jurisdic­
tion and, moreover, relied prim arily 
on m aterials th a t justified the appli­
cation of the Eleventh Amendment 
to cases in diversity jurisdiction. See 
infra, a t 509-516, 97 L Ed 2d, a t 419- 
424. It did not address the effect of 
the Eleventh A m endm ent on the 
extension of judicial power in Article 
III to adm iralty  suits. The distinc­
tion between adm iralty  cases and 
ordinary cases in law or equity was 
not a casual o r technical one from 
the viewpoint of the Fram ers of the 
C o n s ti tu tio n . A d m ira lty  w as a 
highly significant, perhaps the most

5. Tho Court nlso cites two o ther cases thut 
do not support its holding on Ihe Eleventh 
Amendment issue. In Ex pnrte New York, No. 
2, 256 US 503, 65 L Ed 1063, 41 S Ct 492 
(.921), the Court held thn t nn in rem uction 
ngainst u State wns barred by the common- 
law principle thnt "property nnd revenue ncc- 
essnry for the  exercise of powers [by govern­
ment] are to be considered as part of the 
machinery of government exempt from sei­
zure nnd sale under process against the city 
. . . "  Id., nt 511, 65 L Ed 1063, 41 S Ct 492.

In Florida Dept, of Suite v Treasure Sal­
vors. Inc. 458 US 670, 73 L Ed 2d 1057, 102 S 
Ct 3304 (1982) (opinion of Stevens, J.l, a four- 
Justice plurality  held thn t the Eleventh 
Amendment did not bur the process issued by 
the District Court to secure possession of 
artifacts held by slate  oflicinls. The plurality 
distinguished the Ex pnrte New York coses

im portant, subject-m atter area for 
federal jurisdiction a t the end of the 
18th century. "M aritim e commerce 
was then the jugu lar vein of the 
T hirteen States. The need for a body 
of law applicable throughout the na­
tion was recognized by every shade 
of opinion in the Constitutional Con­
vention." F. F rank fu rte r & J . Lan­
dis, The Business of the Suprem e 
Court 7 (1927). A lexander Hamilton 
noted in the Federalist No. 80: "The 
most bigoted idolizers of sta te  au ­
thority have not thus fa r shewn a 
disposition to deny the national judi­
ciary the cognizance of m aritim e 
causes." The Federalist No. 80, p 538 
(J. Cooke ed 1961). Outside of Ex 
parte New York, No. 1, the Court 
has not ignored th is legal distinction 
between adm iralty  and o ther cases 
in any other instance of constitu­
tional and statu tory  interpretation. 
See, e.g., Romero v In ternational 

[483 US 502]
Term. Co. 358 US 354, 368, 3 L 
Ed 2d 368, 79 S Ct 468 (1959); At­
kins v The D isintegrating Co. 18 
Wall 272, 302-303, 21 L Ed 841 
(1874); W aring v Clarke, 5 How 
441, 459-160, 12 L Ed 226 (1847); 
American Insurance Co. v C anter, 1

bi-cause tho "notion [wna not an  in pcrsonnm 
action brought to recover damages from the 
State." 458 US, nt 699, 73 L Ed 2d 1057,102 S 
Ct 3304. The Court carefully emphasized the 
nurrowness of its holding: "In ruling thnt the 
Eleventh Amendment doen not bnr execution 
of the w arrant, we need not decide the extent 
to which a federal district court exercising 
odmirally ir  rem jurisdiction over property 
before the court may adjudicate the  rights of 
claimants lo thnt property against sovereigns 
that did not appear und voluntarily assert 
any claim th a t they hnd to tho res." Id., at 
697, 73 L Ed 2d 1057, 102 S Ct 3304. Four 
Justices dissented in part from the  judgment 
on the ground thn t the notion was a suit 
against the State and therefore burred by the 
Eleventh Amendment. Id., a t  705, 706, 73 1, 
Ed 2d 1057, 102 S Ct 3304 (opinion of White. 
J.).
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Pet 511, 545-546, 7 L Ed 242 (1828). Jones Act th a t any  seam an”* may 
Cf. Parsons v Bedford, 3 Pet 433, m aintain an  action for personal in- 
446-447, 7 L Ed 732 (1830) (neither ju ry  under the Act and th a t "[jjuris- 
adm iralty  nor equity cases were diction in such actions shall be un­
suits in law within the Seventh der the court of the district in which
Amendment ju ry  provision).

Even if the Court is not prepared 
to overrule Ex parte  New York, No. 
1, th a t case can and should be distin­
guished here. I t involved a suit 
based on the common law of adm i­
ralty  and sta te  law. In contrast, the 
present adm iralty  suit seeks to en­
force a federal statute, the Jones 
Act. Although the Jones Act is 
deemed not to satisfy the Court’s 
requirem ent th a t Congress use "un­
mistakable language" to abrogate p. 
S tate’s sovereign immunity, it does 
explicitly provide for federal jurisdic­
tion for suits under the statu te. Con­
gress specifically indicated in the

6. Welch's "status os a  'seam an' under the 
Jones Act is assumed and is not a t  issue.” 780 
F2d 1268,1269 (CAS 1986).

7. In my view, there is no reason to depart 
from normal rules of statutory construction to 
determ ine Congress' in tent regarding admi­
ralty suits ngainst States in federal court. The 
Court has applied normal rules of statutory 
construction when Congress exercises its au­
thority under nn Amendment thn t expressly 
contemplates limitations on S tales ' authority, 
see Fitzpatrick v Bitzer, 427 US 445, 452-453. 
49 L Ed 2d 614, 96 S Ct 2666 (19761, despite 
the Eleventh Amendment’s express jurisdic­
tional bar against certain suits In law or 
equity. A fortiori, we should apply normal 
statutory construction when Congress exer­
cises its express authority  to extend federal 
jurisdiction over adm iralty cases and the 
Eleventh Amendment does not expressly  bar 
the exercise of thnt authority.

It seems odd for the Court to impose an 
"unmistakable language" requirem ent on the 
Jones Act, especially based on an  in terpreta­
tion of the Eleventh Amendment th a t incor­
porates words tho t are not there. Departing 
from normal rules of statutory construction 
inevitably will frustrate  the will of Congress. 
When the Jones Act wns enacted. Bright was 
the prevailing precedent, Moreover, in my 
view. Congress expressed its in tent in unmis­
takable language when it extended liability to 
employers of "any seam an" and explicitly

the defendant employer resides or in 
which his principal office is located.” 
46 USC § 688 [46 USCS Appx § 688]. 
W hatever the m erits of the "unm is­
takable language” requirem ent in 
cases of law and equity, it  is com­
pletely out of place in adm iralty 
cases resting on federal statu te, in 
light of the fact th a t adm iralty is 
not mentioned in the Eleventh 
A mendment.’ Accordingly,

[483 US 503]
in admi­

ralty  cases involving federal legisla­
tion, any bar implied by Ex parte 
New York, No. 1 against common 
law suits in adm iralty  is inapplica­
ble.”

provided for federal jurisdiction over such 
actions.

8. In addition, as P a rt IV discusses, infra, a t 
517-519. 97 L Ed 2d, nt 424-425, we should be 
especially hesitant to incorporate tho concept 
of s tate  sovereign immunity with respect to 
those subjects over which the Constitution 
expressly grunts authority  to the National 
Government. Foreign nnd in terstate com- 
meice. which necessarily encompasses m at­
ters of adm iralty, is obviously such a subject 
area. As we said in United States v Califor­
nia. 297 US 175, 80 L Ed 567, 56 S Ct 421 
(1936), in rejecting an argum ent thot n State 
was not subject in its sovereign capacity to a 
federal s ta tu te  regulating in terstate com­
merce:
"Wc can perceive no reason for extending (the 
canon of construction th a t a sovereign is pre­
sumptively not intended to be bound by a  
statu te unless named in it) as to exempt a 
bus'ness carried on by a s tate  from the other­
wise applicable provisions of an act of Con­
gress, all-cmbracing in scope and nntionol in 
its purpose, which is capable of being ob­
structed by state  os by individual action. Lan­
guage nnd objectives so plain a rc  not to be 
thwarted by resort to a rule of construction 
whose purpose is but to resolve doubts, and 
whose application in the circumstances would 
be highlv artificial." Id., a t  186-187, 80 L Ed 
567, 56 S Ct 421.
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