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Chapter |
INTRODUCTION TO SMALL CLAIMS

A. What is a Small Claims Case?

A small claims case is a simplified type of court case in which a person can attempt to recover
money or personal property worth $5,000 or less. If your claim is over $5,000, you can still
use small claims court but you must give up the right to collect the amount over $5,000. The
$5,000 figure does not include interest or court costs.

You do not need a lawyer in a small claims case, although you may have one if you wish. Small
claims court may only be used if all parties agree to use this simplified procedure.

Small claims procedure may not be used for any of the following:

1) disagreements about title to real property

2) actions to recover possession of real property

3) false imprisonment

4) malicious prosecution

5) slander or libel

6) evictions

7) claims against the State of Alaska or the United States government

8) injunctive relief (a court order requiring a person to do or not to do a specified act)
9) actions to foreclose or enforce statutory, common law or possessory liens

This booklet explains small claims procedure. It is based primarily on the court rules for small
claims established by the Alaska Supreme Court. A ipy of these rules is included in
Appendix A.

B. The Choice: Small Claims Procedure or Formal Procedure.

If you choose not to use small claims procedure, you can file a formal civil suit. But, if you
do so, you will have to follow the more complicated formal Rules of Civil Procedure, and you
will probably need a lawyer. See the chart on page 3 for a comparison of these two types of

procedure.

C. Who Can File a Small Claims Case.
Anyone 18 years of age or older may file.1 A person under age 18 is allowed to file only with
the assistance ofa parent or guardian. Partnerships, unincorporated associations and corpora-
tions may also file small claims cases.

D. Who Can be Sued in a Small Claims Case.

The following may be sued:

1Small Claims Rule 14 and AS 25.20.010. This age limitation does not apply to children who have gone through
court emancipation proceedings under AS 09.55.590 or who are considered to have reached the age of

majority under AS 25.20.020.
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1. Persons 18 years of age or older who are physically present in Alaska. Persons under
age 18 may be sued through their parent or legal guardian.

2. Partnerships, unincorporated associations and corporations doing business in Alaska.

3. A landlord residing outside Alaska (see AS 34.03.340).

E. How to Start a Small Claims Case.

The one who begins the case is called the plaintiff. Procedures for the plaintiff are in Chapter
I, page 5.

F. How to Respond to a Small Claims Complaint.

If you have received a small claims Complaint, you are the defendant in the case. Procedures
for the defendant are in Chapter Ill, page 17.

G. Forms.
You can get small claims forms from your district court at no cost.

H. Lawyers.

Most people who file or defend small claims cases do not use lawyers. Small claims procedures
are designed to be used without a lawyer, but you can be represented by a lawyer if you wish.

Sometimes it is difficult to decide whether you should hire a lawyer. Some cases involving
only small amounts of money or property can be complicated. Ifyou are unsure about whether
you should hire a lawyer, it is a good idea to talk to one about your case before you decide
whether you can handle it alone. If you do not know' a lawyer, you can call or write:

Lawyer Referral Service
Alaska Bar Association

310 K Street, Suite 602

Anchorage, Alaska 99501

Phone: 272-0352
or
800-478-9999 outside Anchorage

(toll free within Alaska)

If any party in a small claims case requests formal rules, each party should talk to a lawyer.

A Special Situation When Lawyers are Necessary.

There is one kind of case in which the small claims rules require that the person filing
the suit be represented by a lawyer. This is a suit to collect an assigned claim. Small
Claims Rule 15(c). An assigned claim is one in which a person having a claim has assigned
(given or sold) this right to another person or to a collection agency.

Another situation in which you may find it necessary to consult a lawyer is if you sue
a person under age 18, a mentally incompetent person or a person in the active military
service. There are special laws protecting these persons from default judgment as

explained in Section F.l. on page 14.

Can Someone Other Than a Lawyer Represent You in a Small Claims Case?

No. Only lawyers (or legal interns) may represent other people in court. (The one exception
to this is that a person under age 18 may be represented by a parent or guardian.)

Even though you may have given someone a power of attorney allowing that person to act
for you in certain business transactions, a power of attorney will not enable a person to
represent you in court.
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COMPARISON OF PROCEDURES

Filing Fee

Jury Trial

Need for a Lawyer

Formal Rules of Evidence
at Trial

Forms Supplied by Court
Cost of Serving Process

on each defendant

by Certified Mail

by Process Server

Service of Process
Outside Alaska

Complexity of Procedures

Estimated Time Before
Trial

SMALL CLAIMS

$25

no

usually no

no

yes

$10

$35 minimum

Allowed only  wases
arising under the Landlord-
Tenant Act (AS 34.03). A
nonresident landlord may
be served as described in
AS 34.03.340.

There are approximately
15 to 20 court rules
governing small claims
procedure.

4 m 12 weeks after answer
is filed

FORMAL CIVIL

$60 in district court

yes, if one is requested

usually yes

yes

no

$4 plus necessary postage,
addressed envelope and
completed postal forms

$35 minimum

Allowed.

There are over 80 court
rules governing formal
civil procedure.

6 to 10 months after
answer is filed

Alaska Small Claims Handbook 3



Sequence of Events in a Small Claims Case



Legislative Research Services

130 Seward Street, Suite 218
Juneau, Alaska 99501-2196

Alaska State Legislature
Legislative Affairs Agency
Division of Legal & Research Services

Phone: (907) 465-3991

Fax: (907) 463-5351

February 26, 1997

TO: Representative Mark Hodgins

FROM: Gint ind Paula a. Scavera
Legislative Analyst

RE: Small Claims Costs
Research Request 97.059

Please check the appropriate box and return to Mail Stop 3101or the above mailing address.

| approve the release of this information.

() [lapprove the release of this information,but removemy name.

() Keep confidential.

To assist us in improving the quality of our research services, we would appreciate your response to the
following questions. Please be assured that we will take your comments seriously in performing future

research for you.

W as the information objective?

Was it clearly written?

Did it provide answers to (or, at least, useful information on) all the questions you posed?

W as the research completed and delivered to you in a timely manner?



Legislative Research Services

130Seward Street, Suite 218
Juneau, Alaska 99801-2196
Phone: (907) 465-3991

Fax: (907)463-3351

Alaska State Legislature
Legislative Affairs Agency
Division of Legal & Research Services

February 26, 1997

MEMORANDUM
TO: Representative Mark Hodgins

FROM: Gina”partz and Pa”ul. Scavera
Legislative Analyst

RE: Small Claims Costs
Research Request 97.059

You asked several questions about small claims civil cases and about the impact to the Alaska court
system ofthe 1986 increase in the limit from $2,000 to $5,000 and the potential impact to the court
system of proposed increases to $7,500 or $10,000. We respond to each of your questions below.

W hat are the average and maximum dollar amounts for small claims cases in other states?

According to a table prepared in 1995 by the National Center for State Courts (NCSC), the
maximum value amounts vary from state to state and from court to court. A Justice of the Peace in
Arkansas can handle cases up to $300 while a civil court in Georgia can handle cases worth up to
$25,000. Based on the information provided in this table, the typical maximum amount is roughly
between $3,000 to $5,000. The NCSC was unable to supply average amounts of small claims for
each state. Many states have a number of courts handling small claims cases, from municipal or
county courts to superior courts, and determining an average would be very difficult. The table is
included as Attachment A.

VWViliat are the filing fees for small claims cases in other states?

The Alaska Court System conducted a study of small claims filing fees in 1993. The study includes
fees from 29 states and the District of Columbia, and the compiled results are included as
Attachment B. The table also lists fees for filing an answer to the complaint, for filing
counterclaims, for service of the summons, for the issuance of a writ of execution, and any
miscellaneous fees. According to the amounts shown on the table, filing fees range from $1 in the
District of Columbia to $75 in Pennsylvania. Among these jurisdictions, the fee for filing a small
claims complaint averages roughly $20.



Representative Hodgins
February 26, 1997
Page 2

In 1986, the dollar amount for small claims cases was raised from $2,000 to $5,000 in Alaska.
W hat was the impact on the number of small claims cases filed when the limit was increased?

The following table presents the number of cases filed in small claims court in Alaska during fiscal
years 1980 through 1996. As you can see, the number varies from year to year. Cases increased in
1987 after the small claims limit was raised, the number decreased in subsequent years showing
there is no obvious trend.

Number of Cases Filed in Small Claims
Courtin Alaska (FY30-FY96)

Fiscat¥ ear Number of Cases Filed
1980 8,964
1981 9,749
1982 10,922
1983 9,969
1984 10,735
1985 14,284
1986* 15,069
1987 15,364
1988 13,108
1989 11,981
1990 12,486
1991 10,641
1992 11,558
1993 11,320
1994 9,925
1995 9,717
1996 10,367

*-small claims limit increased from $2000 to $5000.
Source: Office of Administrative Director, Alaska Court System (Chris Christensen).
Table prepared by Legislative Research Services, February 1997 (97.059).



Representative Hodgins
February 26, 1997
Page 3

Would a one-time increase to a $10,000 limit be more cost-effective than a phased-in increase
to $7500 in 1997, and then to $10,000 in 19987

The fiscal ncte for HB 119, prepared by the Alaska Court System, states that any increase in the
small claims limit would result in increased costs to the state. Small claims cases are generally filed
by members of the public who forgo the services of attorneys. The accompanying fiscal analysis
states, "small claims cases require a substantially larger per-case commitment of clerical resources,
because court clerks are required to provide procedural assistance to litigants..." The fiscal note
indicates that should the limit increase to $10,000, it would be necessary to handle additional court
clerk duties, as well as to extend magistrate training. The fiscal note totals $41,323. According to
Chris Christensen, staff counsel with the Alaska State Court System, it is unclear how much
additional court personnel and magistrate training will be needed if the increase rises in one year to
$10,000 versus a two-year phase-in from $7,500 to $10,000. The higher the dollar amount the more
complicated cases can get. Ifthere is an increase to $7,500 magistrates and court personnel will have
less cases to deal with initially, which would result in less costs to the state the first year. However,
Mr. Christensen could not determine what the impact would be the next year, when magistrates and
court clerks are better trained but would also be handling more cases. In addition, there could be
other costs for changing forms and instructions from one year to the next, whereas with a one-time

change to $10,000 these costs could be less.

We have attached a copy of House Bill 119 and the fiscal note and analysis prepared by the Alaska
Court System. This information is included as Attachment C.

We hope this information is useful to you. Please don't hesitate to call if you have any further

guestions.

Attachments



ATTACHMENT A

"Dollar Amount Jurisdiction for Original Tort, Contract, Real Property Rights, and Small
Claims Filings in State Trial Courts, 1995," prepared by the National Center for
State Courts
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State Court Caseload Statistics, 1995

Supplement to Examining the Work of State Courts, 1995

Court Statistics Project Staff

Brian J. Ostrom Carol R. Flango
Director Senior Research Analyst

Karen Gilhons Wav Robert C. LaFountain
Research Analyst Research Analyst

Margaret J. Fonner
Administrative Secretary

Ajoint project of the Conference of Stale Coart Administrators,
the State Justice Institute, the Bureau of Justice Statistics,
and the National Center for State Courts’ Court Statistics Project-



nctmec

11»5

S'aro/Court njm»

ALABAMA.
Circuit Court
District Court

ALASKA
SdpAnorCourt
District Cotirt

ARIZONA
Superior Court

Justice of the Peace Coon

ARKANSAS:
Circuit Court

Court of Common P'eas

Municipal Court

City Coon. Police Court

Justice of the Peace

CALIFORNIA;
SuperorCourt
Muruooa! Court

COLORADO:
Orstnct Court
Water Court
County Court

CONNECTICUT
Supenor Court

DELAWARE
Court of Chence-v
Superior Court

Court of Common Pleas
Justice ol the Peace Court

OtSTRICT Of COLUMBIA

Super*.- Court

fLORIDA
Circuit Court
County Ccur:

Jurisdiction

—oo

G
G
L
L

Unlt.-mrnd dollar amount
torts, contracts,
mat property

Minimum/maximum

St fOO/Nci maximum

0/No (nat'irnim

Ss.O00/NcoTO-um

S100/No maximum

S25.000/NO maximum

0/No maximum
«i/Noroaxim'.m

0/No maximum

ONo maximum
0/No maximum

S5.C01Nomanmym
rm mini-pym lor real
proper"/e

S15.001 No ma nmum

Limited dollar amount

torts, contract’,,
real property

MimmunVmaximym

S| 50tYS5.C0Q

0'SSO iUO

0/S5 000

SSOO0fSt.000
(contract only)
0/53 000
i<-onfrac: and
real propertyi
0/3300
(contract and
real prooety)

0/525 000

01$10.X)C

0*50 000
0/Sts KO

S2.501 SIS 000

Mjnmum
do/lar amount

S1.500

SSO0

St300

S3.000

5300

§S.000

S3.500

S2.030

S$15.000

$5TO

S2.500

fWlar Amount Jurisdiction for Origmal tori. Contract. R«wl Property Rights, nod Smart Claim* Piling in State Trial Court*.

Small claims
Summary Leny*m
Jury Inals  procedures  permitted
No Yes Optionat
No Yes Yes
No Yes No
- n
No Yes NO
No Yes NO
No Yes No
No Yes No
No Yes Yes
n
‘lo Yes Y"S
Yes Yes Yes
Yes ~es Yes

(continued ONnexl PECE)



FIGURE C
(conbrxred)

Unimltcd dollar amount

torts, contracts.

Lxnrted doflar amount
torts, contracts.

Ooilar Amount AiretckctKm fat Ongmat Toil. Contract. Reel Property Rights. and Smal Ctemis FSngrj In State Trial Courts. 1990

reat property reatproperty Small claims
Maxrmum Summary | mvyenj
State/Court name Jurisdiction MitwruxrVmanmum Mkiiminnrtnnximum dnAaramount  Jury Mats  procedures  permitted
GEORGIA;
Superior Court G OfNo maximum No max Yes No Yea
Slate Court | 0/No maximum - No max Yes No Yes
(Noreel property)
CMt Court | - 0/17.500-0/525.000 125,000 Yes Yes Yes
(Bibb I Richmond /Bibb) (Richmond)
courttie* onrv)
Magistrate Cotin | 0/15.000 15.000 No Yes Yes
(No teal property)
Municipal Court L - 0/17,500 17,500 Yes Yes Yes
(Columbus)
HAWAII
Circuit Court G 15.00GNO maximum - . - .
District Court L 0/110.000 12.500 No Yes Yes
(No maximum (Exceptin
in summary residential
possession or seeunrv de-
-tectment) posit cases)
IDAHO
District Court: G O/Nomaiimum - - . - .
(Magistrates Drvtston) L - 0,110.000 13.000 No Yes No
S.UNOIS;
CircuitCourt G (VNo maximum - £2.500 Yes Yes Ye*
INDIANA:
Superior Courtand
Circuit Court G 0/No maximum - 13.000 No Yes Yes
County Court L 0/510.000 13.000 No Yes Yes
Municipal Court o<
Maron County | 0/No maximum 0130 000 - - . -
leffective 7rt"S) (Situ 6/30/95)
Sral CvSms Court of
Manon County L - - 16.000 No Yes Yes
Cirv Court | Aiso - - - -
S3.90Q
(Noreal property)
>OWA.
Oistnd Court G ?tio maximum SJ COo* No Yes Yes
KANSAS
District Court G 3/No maximum SI.SCO NO Yes No
KENTUCKY
Circuit Court G 5-1.030 No maximum - - . - .
District C " xt L 0/14.000 11.500 No Yes Yes
LOUISIANA;
Drstnct Court G Q/No maximum - . - -
Crtv Court. Ransh Court L 0515,000 12.000 No Yes Yes
(New Orleans City Court; L - 0/520.000 12.000 No Yes Yes
Justice of the Peace Court L . (V 12.000 12.000 NO Yes Yes

(continued on nexl paae)
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Ootlar Ame

(onrtfntnt)

FIGURE C.

Sta'e/Cmirt name

MAINt
Supemv C.i/ri
Piste*"* Jtxt
MAP.Y LAND

Circuit Court
OtstnciCourt

MASSACHUSETTS

Tmt Court ;t
Comn>nwc aifh

Superior Court Dept

Housing Court Dept

Oismct CourtDept.

3o0stoo Municipal
CourtDept

MICHIGAN:
Circuk Court
Distnct Court
Municipal Court

MINNESOTA
Distnct Court

MISSISSIPPI:
CircuitCoun
Countv Court
Jus'ice Court

Missouri.
Circuit “ Curt
*Associate Division)

MONTANA
Drsrict Court

Justice of me Peace Court

Municipal Court
City Court

NEBRASKA'
Drstr'cl Court

Countl "ourt

NEVADA
Distnct Court
Justice Court
Municipal Court

NEV.-HAMPSHIRE.
Svoenor Court
CVs'ncl Court
MunicipalCourt

.tJunvl«rHon lor Oogmel fort. Contract. PisH Property Rsghfcs. and Small C»»i/T« FiUogjm State trial Courts. 199S

Jurisdiction

[0}

rrr o

74 « State Cw’ Co\duod Stotistn s

iInlimiled dnlar amount
torn i-ontfOCt*..
r»r)lproperty

Minimum/maximum

3/No maximum

52 500/No maximum
O/No m.jurrjm
Ireal property)

ONo maximum
O'Nom jnm jrti
0/No maximum

0/No maximum

StO 300/Nomaximum

0/No maximum

5220'No maximom

0/No maximum

350/No maxrmum

* >io maximum

S7.500/Nomarmum

S1.500/No maximum

limited dollarimount

torts, contracts,
matproperty

Minimum. maximum

0/3J0.000

$2.50/vS20.000

(tort, contract)

a-jto.ooo
0/ 1t.500

0/JS0.000
0/S2.500

0/5*5 000

0SS 000
0 55 000
IW5500

0‘s15.000

*

c »: 500
0 12 $00

0.S25.000
0/ 52.500
(only tai-dlord -terranl
pod smalldaims;

Maximim
dollaramount

53.000

52 500

11.500
52.000

51.500

31.750

55.000

53.000

S3 000
S$3.000
53.000

S’ .800

53.500
52 500

52.500
SZS00

Small dalms

Jury trials

No

No
Yes

No
No
No

No
No

Summary L-twyfry

procedures  penmfted
Yes Yes
Yes Yes
NO Yes
Yes Yes
Yes Yes
Yes NO
Yes Yes
Yes Yes
Yes No
Vcs No
Yes No
Yes NO
Yec Yes
Yes Yes
Yes Yes

(continued on <t p”9?)



EKIURG C  Dollar Amount Jurradichon fex Okjin”™l Tort, Contract. Real Property Rjgnu and Small t3rm i frfuvyi in s»a» trial Court*. 1»5

(oonwwed)

State/Court name

NEW JERSEY
Superior Court(Lav* Division
nnd Chancery Dr/Tsioni
(Caw Division.
Special Civil Pan)

NEW MEXICO-
DistnctCourt
Magistrate Court
Metropolitan Courtol

8«malilto County

NEW YORK.

Supreme Court

County Court

CivilCourtofthe Ory
of New Yortt

Crtv Court

DtstrKtCourt

Court of Claims

Town Courtand Village
Justice Court

NORTH CAROLINA:
SuperiorCourt
District Court

NORTH DAKOTA:
Dish-ici Court

OHIO-
Courtot Common Pleas
County Court
Municipal Coral

OKLAHOMA:
District Court

OREGON.
CircuitCourt
District Court
Jushce Court

PENNSYLVANIA
Courtof Comiron Pleas
District Justice Court
Philadelphia Municipal
Court

Pittsburgh Cily

Magisirates Court

PUERTO RICO
Courtof Pirsl Ins'ance

Junsdcimn

@

rm— o o r-rr-or

- ®

Unimrted doBai amount

torts, contracts,
realproperty

Minimum'ma-nmum

O/NomaxImum

0/No maximurn

O<Nonu rimum

0/No maximum

510,000/No maximum

0/No maximum

5500/1-10 maximum

*

OTlomaximum

J10.00C/NO maximum

"Sfl- maximum
*

0/No maximum

Limited do*»r *mounl
torts, contracts,
real property

Minimum/maximum

o/sto.noo

3/35.000

Qi $5 000

0/525.000
0/S25.000
0/515.000
0/515.000

0/SS.000

0/510.000

0 s3.000
0/Si0.000

5200/510,001)
S290/ 52.500

o-u no
a 55.000

®nly real property)

OTlc maximum
poly rail property)

Maximum
doteramount

52.000

53,000
53.000
$3.000

S§3.0C0

53.000

53.000
$2.000
52.000

53.000

S7.500
52500

$5.000

Smalldaims

Jury trrak

No

No

No

No
No

Yes

No
No

Summary 1.twyers
DrtJOOdUTM permitted
Yes Yes
Yes Yes
Yes Yes
Yes Yes
Yes Yes
Yes Yes

Yes Varies
. -
Yes Yes
Yes Yes
Yes Yes

No

No

"] *
Yes Yes

(continued on next 035?)



FIGURE C. Dorter Amount Junirtictiun for Oncjmel Nut. Contract. Real Property RigMs. end Smart Oatrrrj Fifrrrys m State Trial Court*. 1995

(continued)

State/Court name:

rhooeislano
Superior Court
Osfnct Co-ffi

SOUTH CAROLINA
Orem! Court
MagisiraieCo'jn

SOUTH OnKOTA
CircuitCnurt

TENNESSEE:
Circuit Court. Chancery

Court
General Sessions Court

TEXAS-
District Court
County Courtal Law.Consln
hi(tonal County Court
Justice of the Peace Court

UTAH
Distnct Court
Circuit Court
Justice Court

VERMONT
Superioc Court
District Court

VIRGINIA.
Cuc-'il Court

Ostncf Court

WASHINGTON:
Suoentx Court
O-strict Court

WEST VIRGINIA:
Circuit Court
Magistrate Court

* State Conn Co*rlt«ul Stiitttti* t. /W5

Junsdictjon

Unlimited dorteramount

torts, contracts,

torts, contrar”J.
real property

teal property

MrnmmrVnvrximum Minimum/maximum

*

S5.000/Noinaiimijn
- S1.500/55.000
$10,000

9/No maximum -
- 0/52.500

(no max mtandlord lenanl)

*)/No maximum

550/No maximum ]
0/No maximum 0/t10.000(Allcnnl
(Forcible entry. actions m counties
detainer, and in
700.000): 0/515.000

(An cmi actions in

actions to recover

personalproperty)
counties mth popula-

tion over 700.000)

5200/No maximum .

. 5200/Varies
0/55.000

ONo maximum

0/520.000
. 0/55.000
0/No maximum -
9-S1.090.No maximum
TNomaxir-umtrealpromrt'yl
+)/$19,000
0O.-No maximum -
. 0525.000

S300/No maximum -
. 0/55.000
(Noreal property)

LimrteddoUer amount

with population under

Maximum
dortaramount

51.500

52.500

51 V)0

510.000-
15,000

S5 000

S5000
S§S.000

53,500

52.500

Smelldaims

Summary

Jury (nuts procedural
* -
No Yet
Yes Yes
No Yes
No Yes
Yes Yes
No Yes
No Yes
Yes Yes
No Yes

1 xwyerx
pormiUed

Yes

No

(continued on nextpage)



FIGURtC
(continued)

Stale/Court name:

WISCONSIN:
Circ’iit Court

WYOMING

District Court
County Court

Justice of ih* Pence Court

JURISDICTION COOQES:
G i
L =

Collar Amuuut lirivi.mon forOngmal tort. Contract. Real Prepr-TV Rights. and Small Claims filings in Slate Inal Courts. 1995

Unlimited dollar etnount Limited dollar amount
torts, contracts.

torts, contracts.
aCiffroperty

real property

Minimum/maximum Mmimun/maxjmum

Jurisdiction
0/No maximum
G St 099-57,900/No maximum
L 0/57.000
L 9/S3 0CO
FOOTNOTES*

Smalldaims

Summary lawyers

Maximum
dortaramount Jury inais procedures permuted
51.000 Vex res Yes
52.000 No Yes Yes
52.000 No Yes Yes

lowa-DiStnct Court' Small claims cellar amount (miN'lict'cr'mcreased

General,'urisCiCtionrourl.
l.imiiediunsdictioocoiir:
= information nota/ailable.

Source

from 53 000 to »4 -TOOeflectrre 7/1.95

Stale admimslirahve offices ofthe courts



ATTACHMENT B

"Nationwide Small Claims Survey, December 1992-February 1993"
prepared by Alaska Court System, 1993



£Sna

Arkansas

California

Connecticut

Delaware

District of Columbia

Honda

Geotgla

NA'IH JNWIDE SMALL CLAIMS SURVEY
December 1992 -February 1993

i P b 1 1
ffsmmm (life dded m
199i-Sli.ob 1992-$6.00
1993- $16.00 1993 - $8.50
$10 if claim less (ban JO

$1,000.

$30 if between $1,000

and $3,000.

$15/30 if claimant has 10
filed more than 12
claims in previous 12

months.

J>j $0

$30 $0

$1 No applicable

Variation statewide. No fee.
See Florida Statute
34.041.

m e None

Iist tfiiiiliidf~iin 9 H M

w

© $0

$0

$0

$10

No fee.

None

27

by mail $3.00

See question 13.

Varies by server -
$4 for certified mail

by clerk.

$25-$35- (If initial
service unsuccess-
ful) (Initial scivicc
is made by First
Class Mail).

$0

Sec #i3.

No Clerk of Court
filing fee. Service
fee by Sheriff's
offices state wide
varies.

Actual Cost of
Service (not to
exceed Sheriffs

Fee of $25).

m
$10

$10

$>.50

$10

$18

$10

No Clerk of
Court filing fee.
Fee by Sheriffs
varies statewide.

$5 1st page, $2
each additional.

Issuance and
recording fees go
to superior court
clerk.

JVM KsSRiltl

Various court costs -
see attachment B

$10 for request of
postponement and
rescheduling.

Post judgment
Interrogatories -
$5.00.

$5 for each witness
subpoena served.
Alias summons $5

Oral examination
subpoena $I(i

Certificate $5
None.

UFA $2

1

Law library fee (if
applicable)
Levying and
execution fees



Ilinois

1n3una~

lowa
TGTnsas

Kentucky
Louisiana

vfiunc"

rloryland

$10 - $30 depending

on amount ofclaim

W
TO

Up to $500. the fee is

$16.50.*

¢A judge may waive
good

nil costs for
cause

$3$ for each
nude defendant. R.
13:5205

NATIONWIDE SMALL C1JUMS SURVEY
I>ccetnber 1992 -February 1993

depending
amount of ¢
None

the fee
$36.50.*

on
laim

is

Same as complaint

By certifiea
registered mail
unless local rules
provide otherwise

to
No fee required OE, k.S. 13526 see, U.s. 13:5204

by statutes.

$8-%17 and
$.22/milc to Sheriff
and  $10 per
defendant for clerk
to arrange service.
Certified
$8.00

or Varies by loca

rule.

None

TFtT
Unknown

TW

Mali $10 (Service fee

- Additional)

Certification o
judgments and
documents is $1.5f
and $1 per copy ii
clerk does (he

W iP fi-

There are no
additional fees
charged to the
litigants in n small
claims procedure.

(jarnislmicnis $2

See, k.S. 52(ii(A)

$5 postage fee

Sec attached L'osl
Schedule.



Massadfuisem

Michigan

Minnesota

Missouri

Montana

Nebraska

Witfigpsi

surcharge)

Claims less limn $600
-$10

@er than $600 -

$13 plus local law

library fee.

$5 for claim under
$100

$10 Tor a $100 to
$1500 claim

$10 plus $2 for forms.

NATIONWIDE SMALL CLAIMS SURVEY
December 1992 -February 1993

L« 1
H 1m

(plus I4>

0

Nor applicable

No answers arc
filed.
No answer iiled.

Counterclaims are
not used,
however,
defendants may
file a small claims
action against the
plaintiff and would
pay the appropriate
filing fee.

$13 plus local law
library fee.

There are no fees
unless the
counterclaim is
greater than
$1,500 which
would place it in
the jurisdiction of
the civil associate
division. A filing
fee of $15 would
be collected.

$10 plus $2 for
forms.

fl

complain g
Certified mail

Certified mailing
rate or $10 per
defendant plus
mileage.

Most are mailed by
court, but see
attached report
regarding service
on foreign
defendants.

$1

$24/pcrson if done
by sheriff.
Sheriffs fee and
mileage or certified
mail cost.

120l;: Iff* fDr! the

"Mmm

$5

$10

Ihere are no clerk
fees; however,
sheriff fees arc
$20 plus mileage.

$5 plus $24
service.
$5 plus sheriffs

fee.

J2fi-i'y)r)y .other,fees
fplease describe)

$25 claim  “on
appeal” forjury trial,
plus $100 bond.
$5 -  Writ of
Garnishment or Writ
of Attachment.

Trial dc Novo
Application Fee -
$45.

Appeal - $50.



New Hampshire

New Jersey

New Mexjco

New Yoih

North (Carolina
Ohio

Hopy

$25

$12

W

iti

The $22 filing fee
covers all filing costs.
The other fees arc set
>y the Clerk of
Courts.

NATIONWIDE SMALL CLAIMS SURVEY
December 1992 -February 1993

frtM gW M

None

No fee required

No fee

$12

No fee required

No fee

30

a I
There is a fee only
if personal service
is made by the
sheriff. The
sheriffs fee varies
from county to
county.

$3 for mail service.
Mileage for
personal service.

No court fees;
Plaintiff  pays
sheriff or process
serverdirectly; Mail
service also
allowed.

$2.58 (based on
#13).

$5

pfijfitdUhotf ;i\

sivr

$5

No fee required.

$20

(YfjSI-fttais’-.f-' !;

Motion for Periodic
Payments $5.

$2. Each additional
defendant $10 -
Advertise property
under execution.
$10 - Sell properly
under execution.

Issuance of an
information
subpoena - $2.



%

FEY E—=—

"TAnsytvanii

Rhode Island

South Carolina

South Dakota

Tennessee

NATIONWIDE SMALL CLAIMS SURVEY
December 1992 -February 1993

2 M I
ikW rJ
w M
ot exceeding
$1,500- $14.50
Claims not exceeding

$1,500 » $22 over $1,500 =

$24
over $B,500 =$48

$30-$75 depending on
claim amount

$TO8"

Various. See Chapter
15-39-52.

Fee amounts may vary $2
by jurisdictions and
counties.

$2

o lec If under
$2,500.
must transfer case
to appropriate
jurisdiction ant
pnv those lees,

0

Certified mailing
fee - $2.58.

$2

If over

Depends on count;
and  method
service

$45 if mail service
ails.
$5 plus mileage

W or- writ

| garnishment $3.

$22.50

$10

>258 Service of $5

small claims notice

ITT

or County law librar

fee may be added ;
filing and answer <
(ORS 21-350
Legal aid fee may |
added to filing an
answer fee (OKS 21
485). If defendm
requests a jury trinl
$50 per day of trial
Objection to lev
$10. Reinstatcmei
of Comnlaint $
Philadelphia
Municipal Con
costs may |
different.

List of Statutory fee
enclosed.

$5 fee to fuil
udgment transcril*
to the clerk of con
of another county,
needed.

Mrc.clerk's fc
are authorized t
Tenn. Code Ann
Sec. 8-21-401
Sheriffs fees ai
authorized by Tern
Code Ann., See. }
21-901.



o

H
ti.
i

Vermont
Virginia
Washington
Vst Virgna!

Wisconsin

Wyoming

"~ $35 for claim over 0

$500.

$25 for $500 or under.
$14 to $18 None

$10 up lo $15 county
surcharge.

See 50-3-1. None

See s. 814.62(3) for
fees generally.

Y

NATIONWIDE SMALL CLAIMS SURVEY
December 1992 -February 1993

None

None

$56  fi7
$2,000)

Prepared by Alaska State Court System, 1993

32

over

12

Varies from county $5 per page.
to county.

Depends - Private $3"

iroccss
$25

Included in a. None
$10 plus mileage.

by county See attached cost

commissions; schedule.
statutory ceiling is
$20.

TT

vy I
Issuing abstract <
judgment; $.1
Preparing transcri|
for appeal: $10; Jm
fee: $5.

Trial Dc Novo $50

0

Garnishments - sam
as a.

See attached co-
schedule.

Jury Trial Fee $5
plus $6 per juroi
Docketing Fee $5.



ATTACHMENT C

House Bill 119, "An Act raising the limit on small claims actions to $10,000," and HB 119
Fiscal Note, prepared by the Alaska Court System, February 14,1997
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 272
1996 LEGISLATIVE SESSION
Revision Date: Dept. Affected: Alaska Court System
Title: An Act relating to small claims actions bru: Trial Courts
Component:
Sponsor Sens. Torgerson &Taylor
Requestor: COMPONENT SERIAL NO. 768
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES 35.5 35.5 35.5 355 35.5 35.5
TRAVEL 30.1 19.6 19.6 19.6 19.6 19.6
CONTRACTUAL 0.8
SUPPLIES 15
EQUIPMENT
LAND & STRUCTURES

GRANTS &CLAIMS
MISCELLANEOUS
TOTAL OPERATING 67.9 55.1 55.1 55.1 55.1 55.1

CHANGE IN REVENUES (1

1002 Federal Receipts

1003 GF Match

1004 GF 67.9 55.1 55.1 55.1 55.1 55.1
1005GF/Program Receipts

1037GF/Mental Health

Other

TOTAL 67.9 55.1 55.1 55.1 55.1 55.1

Estimate of any current year (FY 96) cost: None

Positions

Full-Time 1.0 1.0 1.0 1.0 1.0 110
Part «Tima

Temporary

ANALYSIS: (Attach a separate page Ifnecessary)
1
J #

See attached analysis.

x"i / 1
Prepared by: C. S. Christensen lli, Stafr Counsel (M Z e Phone: 264-8228
Agency: Alaska Court System i Date: 03/27/96
Approved by:  Arthur H. Snowden, I, Administrative Director f — Date: 03/27/96
Agency: Alaska Court System
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'’S LEGISLATIVE OFFICE f
| 1313PM .
Rev 1/96 . Page 1 el 3
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I
Alaska Court System
Fiscal Analysis i
SB 272

SB 272 makes substantial changes to the statutes and court rules governing small claims
jurisdiction.

Currently, small claims procedures can be elected in cases claiming $5,000 or less; this limit
was enacted in 1986. Sections 1 and 2 of SB 272 reflect an increase in this limit to
$10,000. According to federal figures, the consumer price index has increased only 32.86
percent since 1986; when adjusted to 1996 dollars, the $5,000 limit should thus be

approximately $6,650.

The primary effect of the remainder of SB 272 is to make it easier and cheaper for collection
agencies to use small claims procedures to litigate commercial claims assigned to them by the
real party in interest. The bill does this by removing the requirement that assignees be
represented by an attorney in small claims proceedings (section 4), by allowing small claims
judgments to be entered without a hearing after a summary judgment motion has been filed
(section 5), and by allowing service of small claims process on out-of-state defendants in all
cases, not just cases involving landlord-tenant disputes or motor vehicles (section 6).

Contrary to popular belief, cases proceeding under small claims rules are more expensive for
the court system to handle than are small cases subject to forma! rules. Small claims
procedures exist to lessen the burden on private citizens, not to lessen the burden on the
courts. Small claims cases require a substantially larger per-case commitment of clerical
resources, because court clerks are required to provide procedural assistance to litigants who
are proceeding without the benefit of an attorney. A large percentage of small claims cases
result in a trial, however brief; very few cases under $10,000 proceeding under formal rules
would result in atrial. Moreover, unlike small claims litigants, most litigants subject to formal
rules will consult an attorney before filing a case, and thus the court system never sees many
cases which are settled or otherwise disposed of by the lawyer prior to filing.

At court locations where there is a superior court or district court judge, the caseload shift (of
claims inthe $5,000 to $10,000 range, from district court to small claims court) will not have
a severe impact. However, at court locations served only by a magistrate, there will be a
substantial increase in cases filed and trials resulting from the new $10,000 limit. This will

necessitate additional clerical resources at those locations.

More than half the magistrates employed by the court system are not attorneys. The dramatic
increase in jurisdictional limit, the use of summary judgment motions for disposition prior to
trial, and the use of confusing long arm jurisdiction rules for out-of-state defendants will
substantially increase the complexity of the caseload. This fiscal note reflects increased costs
for magistrate training, as well as revision of the forms and informational literature provided

to small claims litigants.

Page 2 of 3
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* Alaska Court Svslem

t

%

Fiscal Analysis
SB 272

Personal Services

Position ! Salary Benefits
Court Clerk Il, range 10A, PFT,:12 months, Anchorage/Statewide $24,012 $11,475
Travel '

Committee Meetings - fone-time cost)

This legislation will require revision of existing small claims rules ofprocedure, forms,
Informational literature for the litigants and the clerk’s manual. The court system will
convene special meetings In Anchorage ofthe Civil Rules Committee, the standing
Forms Committee and Clerk's Manual Committee to revise rules, forms, clerks
instructional materials and informational literature. The travel costs are for committee

members stationed outside Anchorage.

Regional Training Conferences -
|
Conferences willbe heldin Anchorage, Fairbanks, Kotzebue, Bethel and Juneau.

The conferences willbe attended by ail magistrates and by administrative office
training staff.

Contractual (one-time cost)

Postage for mailing forms, manuals and informational literature.

Supplies (one-time cost)

|
Paper, dividers and notebooks training materials for the regional conferences.

Printing of forms, manuals and informational literature.

| Estimated Total Cost

DeA. U.L,o
?

00037003

Total

$35,487

10,570

19,550 t

750

1,500

$67,857

Page 3 of 3
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| FISCAL NOTE , t

STATE OF ALASKA

1996 LEGISLATIVE SESSION A
Revision Oat9: 03/28/96 Dept. Afiected: Alaska Court System

BILL NO. CSSB 272 (JUD)

Title: An Act relaU'ng to small claims actions BRU: Trial_Courts

} Component
Sponsor: Sens. Torgerscn & Taylor |
Requestor: . t  COMPONENT SERIAL NO. 768

Expenditures/Revenues f (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 | 1 FY99 FYCO FY 01
PERSONAL SERVICES 9.5 95 9.5 9.5 9.5
TRAVEL 235 isM 15.6 15.6 15.6
CONTRACTUAL 0.8 f "7

SUPPLIES 0.9
EQUIPMENT

LAND &STRUCTURES

GRANTS & CLAIMS ,
MISCELLANEOUS »

TOTAL OPERATING 34.7 25.1 2E1 25.1 25.1

—_ k= —

['CAPITAL EXPENDITURES
CHANGE IN REVENUES (~~~J

Fund Source (Thousands of Dollars)
1002 Federal Receipts

1003 OF Match

1004 OF

1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL

Estimate of any current year (KY 96) cost: Nonk

Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Attach a separate page If necessary)

See attached analysis.

Prepared by; C. S. Christensen lll, Staff Counsel r/ \] (S t ....... Phone:
Agency: Alaska Court System " '

i - [ 1]
Approved by:  Arthur H. Snowden, I, Administrative Director b ( >/ '(51_ /y( Date:

Agency: Alaska Court System

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

95AM
Rev 1/96

FY 02
9.5
s 156

251

264-8228
03/28/96

03/28/96



Alaska Court System
Fiscal Analysis
CSSB 272 (JUD)

CSSB .272 (JUD) makes several changes to the statutes and court rules governing
small claims jurisdiction.

Currently, small claims procedures can be elected in cases claiming $5,000 or less;
this limit was enacted in 1986. Sections 1 and 2 of CSSB 272 (JUD) reflect an
increase in this limit to $7,500. According to federal figures, the consumer price
index has increased 32.86 percent since 1986; if adjusted upward to reflect 1996
dollars, the $5,000 limit should be approximately $6,650. Thus, a new limit of
$7,500 represents an actual increase in small claims jurisdiction above and beyond

an inflation adjustment.

i
A second major change to the small claims rules allows small claims judgments to be
entered without a hearing after a summary judgment motion has been filed

Contrary to popular belief, cases proceeding under small claims rules are more
expensive for the court system to handle than are small cases subject to formal rules.
Small claims procedures exist to lessen the burden on private citizens, not to lessen
the burden on the courts. Small claims cases require a substantially larger per-case
commitment of clerical resources, because court clerks are required to provide
procedural assistance to litigants who are proceeding without the benefit of an
attorney. A large percentage of small claims cases result in a trial, however brief;
very few cases under $7,500 proceeding under formal rules would result in a trial.
Moreover, unlike small claims litigants, most litigants subject to formal rules will
consult an attorney before filing a case, and thus the court system never sees many
cases which are settled or otherwise disposed of by the lawyer prior to filing.

At court locations where there is a superior court or district court judge, the caseload
shift (of claims in the $5,000 to $7,500 range, from district court to small claims
court) will not have asignificant impact. However, at court locations served only by
a magistrate, there will be a definite increase in cases filed and trials resulting from
the new $7,500 limit. This will necessitate additional clerical resources at those

locations.

More than half the magistrates employed by the court system are not attorneys. The
increase in jurisdictional limit and the use of surhmary judgment motions for
disposition prior to trial will increase the complexity of the caseload. This fiscal note
reflects increased costs for magistrate training, as well as revision of the forms and
informational literature provided to small claims litigants.

Page 2 of 3



Alaska Court System I
Fiscal Analysis
CSSB 272 fJuD)

Personal Services

Position Total
!
Temporary hires to assist courts statewide 89,500
Travel
Committee Meetings - fone-time cost) 7,900
This legislation will require revision of, existing small claims rules ofprt cedure, forms,
Informational literature for the litigants and the clerk's manual. The ccurt system will
convene special meetings In Anchorage of the Civil Rules Committee, the standing
Forms Committee and Clerk's Manual Committee to revise rules, forms, clerks
Instructional materials and Informational literature, The travel costs are for committee
members stationed outside Anchorage. \
Regional Training Conferences - 15,600
! | \
Conferences willbe held in Anchorage, Fairbanks, Kotzebue, Betheland Juneau.
The conferences will be attended by all magistrates and by administrative office
training staff. i
Contractual (one-time cost)
Postage for mailing forms, manuals and Informational literature. 800
Supplies (one-time costi
i
Paper, dividers and notebooks training materials for the regional conferences. 900
Printing of forms, manuals and nformational literature.
$34,700

Estimated Total Cost



MEMORANDUM

Date: March 8, 1997

To: Joe Green

From: Lisa Kirsch

Re: HB 119—Court Rule Change

The committee voted to pass Rep. Rokeberg's conceptual
amendment to the small claims bill that would increase the filing fee
to $50 for cases that have $2,501 to $7,500 in contest.

I wanted you to be aware that there are some problems
associated with changing the court's administrative rules. In simple
terms, it is a problem of the legislature encroacjhing on the courtls _
ability to regulate its own doings,

Under the Constitution, Art. IV 815, the court has power to
make its own rules. The legislature may alter rules with a 2/3 vote.
The area that is not perfectly clear is whether this legislative power
to alter applies to all court rules or just the procedural rules. The
way the constitutional section is written, it appears that the drafters
may have intended to insulate the administrative rules from_
fegffiaiive alteration: "TITisMinterpretatation makes sense in light of
separation of powers' doctrine. The theory is that while the
legislature controls the body of statutory law the courts are bound
by, the legislature may not dictate how the courts administer the }
internal workings of the court system, fa tif

I believe Chris Christensen vaguely alluded to this problem in
his testimony, but he didn't really venture an assessment of what the
courts would do. However, this may be more a reflection of his own
restraint, rather than an implication that the courts would not oppose
this administrative rule change.

The simple solution to all of this is to make this fee
change section severable from the rest of the bill. That
way if the courts oppose the feeschange only the fees
section will be dropped and the rest of the bill will be
enacted. This is what | asked leg.legal to do. They will
deliver us a final set up this wayon Monday.

Another thing that the committee might consider is the fact
that under Admin. Rule 9 the filing fee does not increase if one party

Ut

R

.Q/\ h

*40f*



transfers the case from small claims up to District (normally a $60
filing fee) or Superior Court (normally a $100 filing fee).

I'm sorry | didn't alert you to this sooner, but because no one
submitted an amendment asking for a fee increase, | assumed the

issue had been dropped.

Let me know if this sounds good as it is or if you woulkd like to
include another amendment increasing the fee for cases that bump

up to the higher courts as well.



ft

of
fes  fudjffit <2 \0Yidb
t/S + & effort /'>/
/U jffp ftsv >~ INN L il ?

do89  pifuod/f o A\ A

froO & C dt'tft/ay/ /d J jw
"'d Jsftw }H (ftt'U yyj

& y~ f

PpSCSs/z™Mirjv e iS' p N Jsthrxyl

pp/°d& r N p's [/<sD &?7?£p
Of tetfif A tff!
"fp 6 /CL-h'<w d f n t/vesiysS

f c *



Mjte L.Ij" » .

ALASKA STATE LEGISLATURE

lune.iu Ai.i'K.t >QP01-11S2

(9CT) e»*2-!

i'h' .if

(9(V) 46?-;S33 - Fa\

REPRESENTATIVE MARK D. HODGINS
House District 9

MARCH 12, 1997

REPRESENTATIVE PETE KOTT
CHAIRMAN, HOUSE RULES COMMITTEE
ROOM 204

STATE CAPITOL BUILDING

JUNEAU, AK. 99801

DEAR CHAIRMAN KOTT:

1 RESPECTFULLY REQUEST YOU TO SCHEDULE A HEARING ON HB
119. THE HOUSE JUDICIARY COMMITTEE SUBSTITUTE PASSED
OUT OF H(JUD) ON 3/7/97. THE COMMITTEE SUBSTITUTE
PROVIDES FOR A ZERO "0" FISCAL NOTE AND AN AMENDMENT

THAT ESTABLISHED A TWO-TIERED FEE FOR FILING SMALL
CLAIMS. ALSO, THE INTENT OF THE HB 119 LANGUAGE IS TO
INCREASE THE SMALL CLAIMS LIMIT IN AS 22.15.040(A) FROM

$5000 TO $7500.

THANK YOU FOR YOUR CONSIDERATION OF THIS REQUEST. | AM
LOOKING FORWARD TO WORKING WITH YOU ON THIS ISSUE.

PLEASE ADVISE.

SINCERELY,

MARK HODGINS
REPRESENTATIVE.
DISTRICT 9



ALASKA STATE LEGISLATURE

Interim:

145 Main St. Loop Suite 221
Kenai, Alaska 99611

(907) 283-7223 - Phone
(907) 283-3075 - Fax

Session:

State Capitol

Juneau, Alaska 99801-1182
(907) 465-3779 - Phone
(907) 465-2833 - Fax

REPRESENTATIVE MARK D. HODGINS
House District 9

SPONSOR STATEMENT

HB 119, INCREASE SMALL CLAIMS LIMIT
TO $10,000.

House Bill 119 would change the small claims
limit in (AS 22.15.040(a) ) from $5000 to
$10,000. This increase more accurately represents
the real dollar costs involved in small claims

litigation.

The effective date of the amendment is July 1,
1997.



ALASKA STATE LEGISLATURE

Session: Interim:
State Capitol 145 Main St. Loop Suite 221
Juneau, Alaska 99801-1182 Kenai, Alaska 99611
(907) 465-3779 - Phone (907) 283-7223 - Phone
(907) 465-2833 - Fax (907) 283-3075 - Fax

REPRESENTATIVE MARK D. HODGINS
House District 9

SPONSOR STATEMENT

HB 119, INCREASE SMALL CLAIMS LIMIT
TO $10,000.

House Rill 119 would change the small claims
limit in (AS 22.15.040(a) ) from $5000 to
$10,000. This increase more accurately represents
the real dollar costs involved in small claims
litigation.

Small claims cases allow creditors without legal
representation in relatively small claims cases; it
increases the maximum amount of a claim from
$5000 to $10,000.

The effective date of the amendment is July 1,
1997.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB119
1997 LEGISLATIVE SESSION
Revision D ate: Dept. Affected: Alaska Court System
Title: Small claims actions bru: Trial_Courts
Component:
Sponsor:
Requestor: COMPONENT SERIAL NO. 768
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FYOO FY 01 FY 02 FY 03
PERSONAL SERVICES 37.3 37.3 37.3 37.3 37.3 373
TRAVEL 4.0
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES

GRANTS & CLAIMS
MISCELLANEOUS

TOTAL OPERATING 41.3 37.3 37.3 37.3 37.3 37.3
| CAPFTAL EXPENDITURES 1 1 | | \
ICHANGE INREVENUES ( ] i |
Fund Source (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 41.3 37.3 37.3 37.3 37.3 37.3
1005 GF/Program Receipts

1037 GF/Ment&J Health

Other

TOTAL 413 373 37.3 37.3 37.3 37.3
Estimate of any current year (FY 97) cost: None

Positions

Full-Time 1.0 1.0 1.0 1.0 1.0 1.0
Part-Time

Temporary

OMI PM
Rev 1/97 Page 1 ol 3
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Alaska Court System
Fiscal Analysis
m ila

Personal Services
Position Salary Benefits Total

Court Clerk Il, range 10A, PFT, 12 months, Anchorage/Statewide $25,260 $12,063 $37,323

Travel (one-time costal

Extend annual magistrate training conference by one day to accommodate session

on small claims actions. 4,000

Estimated Total Cost $41,323

Page 3 of 3
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Chapter V
TRIAL

A. Before Trial.

Be sure to get to court a little early on the day ofyour trial. This will give you time to become
familiar with the courtroom. If possible, watch another small claims trial before yours. There
are no strict rules of dress, but you should be neat and clean.

In small towns and villages the court may be only a single room and yours may be the only
case scheduled. In cities there will be a courthouse with several courtrooms. There may be
several cases scheduled for the same time as yours. If you cannot tell from your notice of trial
which courtroom your trial will be in, ask the court clerk or receptionist for directions.

You may have to wait before your case is called. The judge may announce all the cases to
be heard on that date, or there may be a printed "calendar” of cases posted outside the

courtroom or at the clerk’ office.

B. During Trial.

Each party to the lawsuit will have the opportunity to present evidence under the guidance
and direction of the judge. The plaintiff must present his case first, and then the defendant

may present his.

You must present your own case at the trial or have your lawyer present it for you. Court
rules state that no one excfept you, your lawyer or a legal intern (or your parent or guardian
if you are a minor) can represent you in court. Even though you may have given someone
a power of attorney allowing that person to act for you in certain business transactions, such
a power of attorney will not enable the person to represent you in court.

Before beginning to testify, all parties and witnesses will be required to take an oath to tell
the truth.

Some suggestions for presenting your case are:
1. Start with a sentence or two stating what your case is about.

2. Then begin at the beginning and describe in more detail what happened and when it
happened. Usually it is best to tell your story in chronological order. Stay on the subject.

Try not to get sidetracked.

3. Ifyou have documents or photographs or other items which may help prove your case, show
them to the judge.

4. 1f you have witnesses, tell the judge you W'ould like to call them to the witness stand. You
will have to ask your witnesses questions which will allow them to tell w-hat they know

about the case.
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Thejudge may ask you and your witnesses questions at any time. At the end ofyour testimony
and also at the end of each of your witness' testimony, the judge will allow the opposing party
to ask you and your witnesses questions.

When the other party presents his or her side of the case, you should sit quietly at your table.
Thke notes so you will remember what to ask when the judge tells you it is your turn to ask
questions. Comments and questions are not proper until the judge gives you permission. Your
questions should be simple and direct. The court will not allow arguments between the parties.

Suggestions About Settlement.

At any time during the trial, the judge may suggest that you and the other party settle the
case. The judge may suggest some terms of settlement. You are not required to settle the

case, but often the judges suggestions will be helpful.

At the End of the Trial.

At the end of the trial, the judge will decide the case on the evidence presented. The judge
may do this immediately or the judge may postpone the decision in order to study the case.
This is called “taking the case under advisement.”

The court will either give you a copy ofits finaljudgment at the end of trial or mail it to you.

The court will keep any items of evidence presented to it for at least 30 days in case either
party appeals. If you want your evidence back, you must ask the court for it.
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Chapter VI
AFTER TRIAL

The judge will decide who wins the case. The judge may award either party all. part, or none of
the partys claim. The court’s decision is called a “judgment.” The judge will fill out a Judgment
form and either give it to the parties or mail it to them. The party who wins a money judgment

is called the judgment creditor, and the losing party is called the judgment debtor.

A. Payment of Judgment.

If you are the debtor, you should pay the creditor directly. Be sure to obtain a receipt. If for
any reason you cannot make payment directly to the creditor, you may pay the court. 1f you
pay the court, make your check payable to “Clerk of Court” and be sure to write your case
number on your check. The court will forward the money to the judgment creditor.

After you have paid the judgment and all your checks have cleared the banks, you should
ask the judgment creditor to sign a Satisfaction of Judgment (form SC-17). These forms
are available at the court. The law requires the judgment creditor to give you (the judgment
debtor) a written acknowledgment that the judgment has been satisfied (unless the payment

comes from executing upon your earnings or property). A.S. 09.30.300. Also, in small claims
cases Small Claims Rule 20 (e) requires the creditor to file a Satisfaction of Judgment

with the court.
B. Installment Payments of the Judgment.

If the parties agree that payments may be made in installments, both parties must complete
and file with the court a Stipulation To Pay Judgment In Installments (form SC-18).

A Stipulation To Pay Judgment In Installments:

1. Allow's the judgment creditor to receive payments on a regular basis without incurring
costs of execution.

2. Allows the judgment debtor to pay what he can afford without incurring additional costs.
As long as the debtor makes the payments as agreed, the court will not issue a Writ of
Execution (definition below) against the debtors wages, property, or bank accounts.

If the debtor fails to pay as agreed, the court will issue a Writ of Execution against the
debtor’s wages, property or bank accounts at the request of the creditor. Ib make this
request, the creditor must file with the court an affidavit stating that the debtor has not

complied with the installment payments agreement.

C. Judgment Debtor Refuses to Pay Judgment.

If the judgment debtor will not pay voluntarily, the judgment creditor may ask the court to
issue a Writ of Execution.

A Writ of Execution is a court order directing a peace officer or process server to take
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property of the debtor to pay the judgment. Property can include money, bank accounts, wages,
personal and real property, or any other asset belonging to the debtor which has value.

For information about this, ask the court clerk for a copy of the booklet Execution Procedure
for Judgment Creditors.

For information about the rights of the debtor, ask the clerk for the Judgment Debtor Booklet.

Relief From Judgment.
1. Request to Set Aside Default Judgment.

Ifyou think a defaultjudgment was improperly entered against you, you can ask the court
to set aside the judgment. Tb do this, you must complete and file with the court within
one year, a Requestto Set Aside DefaultJudgment (form SC-24). You must show' tw'o things:

a. that there are facts which show you could win the case if a trial were held: and
b. any failure to appear at trial or answer the Complaint was not your fault.

The court will then allow the other party an opportunity to respond in writing to your
request. The court will review' both statements and notify you in writing of its decision.
The court will not set aside a default judgment unless you give a good reason.

Filing a Request to Set Aside Default Judgment does not automatically stop the judg-
ment creditor from having a Writ of Execution issued to collect the judgment. If you wish
to keep the creditor from having a Writ of Execution issued against you, you must (1) file
a motion requesting a stay of execution, and (2) file a bond or make a cash deposit with
the court in tne amount of the judgment, plus interest. You should contact the court for

further information if you wish to post a bond.

2. Appeals

If either party believes the court applied the law incorrectly or reached a decision
which is notsupported by the evidence presented, that party may appeal the judgment
to the superior court. An appeal does not automatically give you a new trial.

The superior court will not accept any new evidence. The only information the superior
court will consider on appeal is (1) the tape recording of the trial, (2) any items presented
as evidence at the trial, (3) the documents in the court file, and (4) legal memoranda.

To appeal, you must file a Notice of Appeal (form AP-100) in the superior court
within 30 days from the date the judgment is distributed. Filing a Notice of Appeal
does not prevent the creditor from enforcing (collecting) the judgment. Appeals are
complicated, and you should consider seeing a lawyer if you want to appeal.

For more information about how to appeal your case, ask the court clerk for form
AP-200, Instructions for Filing An Appeal From The District Court To The

Superior Court.
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SMALL CLAIMS STATUTE

Sec. 22.15.040. Small claims, (a) When a claim for reliefdoes not exceed $5,000 exclusive
of costs, interest and attorney fees, and request is so made, the districtjudge or magistrate
shall hear the action as a small claim unless important or unusual points oflaw are involved.
The supreme courtshall prescribe the procedural rules and standard forms to assure simplicity

and the expeditious handling of small claims.

SMALL CLAIMS RULES

Rule 8. Scope and Applicability.

(a) Procedure in small claim actions, as defined by AS 22.15.040, is governed by these rules and
other rules specifically incorporated herein by reference, when all parties to the action elect to be
governed by them. Part | of the District Court Rules of Civil Procedure governs small claim
actions when the parties do not elect small claim procedure.

(b) A party having a claim or claims exceeding the maximum amount of a small claim as defined
by AS 22.15.040 may waive his right to recover the excess amount and elect to proceed under this
Part Il, by filing a written waiver of the excess amount.

(c) Actions to foreclose or enforce statutory, common law or possessory liens and actions
for recovery of real property may not be brought as small claims actions. The court may, on
its own motion, order the rules in Part | to apply in any other action when important or

difficult questions of fact or law are involved.

Rule 9. Informality.
Formality in pleadings, motions, and the introduction of evidence is not required. A writing filed
as a complaint, answer or application shall be legible and brief.

Rule 10. Pleadings.

(a) A small claim action is commenced by filing a complaint on the form provided by the Alaska
Court System. The complaint is a short, plain written statement showing the nature ofthe claim
for relief, signed by the plaintiff. The complaint shall contain a statement that the plaintiffelects
to have the claim treated as a small claim and waives the right to jury trial and the right to
proceed formally. A complaint which does not contain a waiver of the right to jury trial and
formal proceedings is governed by Part | of the District Court Rules of Civil Procedure. The
plaintiffs mailing address shall be shown on the complaint. When the complaint is based upon
a written document, the document or a copy of it shall be attached to the complaint.

(b) A party defending against a claim shall file an answer on the form provided by the Alaska
Court System. The answer is a short, plain statement showing the nature of the defense and any
claim that the defendant has against the plaintiffarising from the same transaction or occurrence
and shall conform with Rule 12 of these rules. The answer must be filed with or mailed to the
court where the action was commenced and be signed by the defendant. When the answer or
counterclaim is based upon a written document, the document or a copy of it shall be attached to
the answer. The defendant’s mailing address shall be shown on the answer. The clerk or magistrate
shall mail a copy of the answer to the plaintiff, and shall maintain a record of the mailing.

(c) An answer form shall be served with the complaint and shall advise the defendant of his right
to proceed informally under this Part Il or formally under Part | of these rules. The form shall
contain a statement that when the defendant requests informal proceedings, he waives the right
to trial by jury and to proceed formally. A plaintiff against whom a counterclaim is filed shall have
ten days after such claim is mailed to him to withdraw his election to proceed under Part Il, and
failure to withdraw his election waives his right to trial by jury and formal procedure as to the

counterclaim.
(d) A defendant who does not wish to contest the claim against him may default by failing to

file an answer or may file an answer agreeing with the complaint. The latter shall be sufficient
basis for entry ofjudgment on the pleadings by the court or clerk when the claim is for a specific

amount of damages.
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Rule 11 Process.

(a) The summons shall be issued and the summons and complaint served, according to the pro-
cedures of Civil Rule 4, except that

(1) Service by publication or posting shall not be allowed; and

(2) Service outside the state shall be allowed onlv in accordance with the Landlord-lbnant Act,
AS 34.03.340.

(b) A copy ofthe Alaska Small Claims Handbook and a blank answer form shall be served with
the summons and complaint.

(c) If the summons and complaint are served by registered or certified mail, a delivery receipt
returnable to the district court shall be required. All returned delivery receipts shall be attached

to the copy of the summons retained by the court.

(d) All parties shall inform the court and other partie- jfany change in mailing address during
the pendency of the action. The parties are deemed to have received all documents mailed to them

at the addresses furnished by them.

(e) Service of any pleading or process, including the summons and complaint, shall be valid even
though refused by the recipient and returned after such refusal. Upon receiving a returned
refused mailing, the clerk shall mail to the refusing party by first class mail a copy of the mailing
refused and a notice that service of the original was valid upon refusal and that the case will
proceed as if the recipient had accepted the original mailing.

(f) Civil Rule 45(a), (b), (c), (e), and (f), concerning subpoenas is incorporated in these rules for
the purpose of securing the attendance of witnesses at trial, except that the fee tendered with a
subpoena need only cover the fees for mileage and for one-half day's attendance if the person’
attendance, including travel time, requires no more than three consecutive hours.

Rule 12. Venue.

(a) The action shall be filed and the complaint shall contain a statement that it is filed:
(1) At the nearest place to the residence or place ofemployment of an individual defendant; or

(2) At the place where the defendants alleged wrongful conduct caused personal injury or
damage to the plaintiffs property; or

(3) At a place where the defendant does or solicits business; and
(4) At a place which will not cause unnecessary expense or inconvenience to thedefendant.

(b) The answer shall contain any application of the defendant for change of place of trial. The
change shall be granted if the action is not filed in accordance with Rule 12(a). An effective waiver
of Rule 12(a) can be made only after the commencement of the action.

(c) The plaintiff shall have twenty days from the date of mailing receipt of the answer by the clerk
or magistrate to file a statement opposing an application for change of place of trial. The court
shall consider the application upon the statements of the parties, and shall issue an order granting
or denying the application. A copy of the order shall be sent to the parties by first class mail at
the addresses shown on their pleadings. When the application is granted, the file shall be trans-
ferred. When the application is denied, the court shall set the action for trial.

Rule 13. Defenses and Objections —When and How Presented.
(a) A defendant shall file or state his answer within 20 days after service of the summons and
complaint upon him. A counterclaim shall be deemed denied by the plaintiff.

(b) When an answer is plainly insufficient to state a defense, the court may on its own motion
enterjudgment on the pleadings without trial. A judgment on the pleadings shall state the reasons
for its entry.
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Rule 14. Joinder of Parties and Claims.
(a) Minors and other persons under legal disability may appear only through guardians, guar-
dians ad litem, or conservators.

(b) Any person having a claim or against whom a claim is made arising from the same transaction
or occurrence which gave rise to the complaint may be joined as a party to the action.

(c) Persons having a joint interest in the subject matter of the action and other persons whose
participation is necessary for the court to give complete reiief to those already parties shall be
joined in the action if the court can obtain jurisdiction over them.

(d) Parties may be added or dropped by order of the court on application of any party or on its
own motion at any stage of the action and on such terms as are just. A person not already a party
to the action added by the court shall be served copies of all pleadings and a summons in the
manner provided by these rules unless such service is waived.

(e) A party may join any number of claims arising from any number of transactions and occur-
rences against an opposing party, so long as the total amount of the claims does not exceed the

small claim jurisdictional limitation.
(0 The court may order any claim against any party to be severed and proceed to try it separately.

Rule 15 Attorneys — Interns.

(a) A corporation or other public or private organization may be represented in any stage
of a small claims proceeding including an appeal by any officer or employee authorized in
writing to represent it, AS 22.20.040 notwithstanding.

(b) Any party to a small claims action may be represented at any stage of the proceedings by
an attorney at law or a legal intern.

(c) Any party, except an attorney at law, asserting a claim as an assignee thereof, whether for
collection, fee, or value, shall be represented at all stages ofan action upon the claim by an attorney
at law, or a legal intern. On application of a party or on its own motion, the court shall dismiss
without prejudice any action filed or proceeded with in violation of this rule.

(d) Representation of a party by a legal intern at any stage of an action shall be governed by
Part IV of the Alaska Bar Rules.

Rule 16. Trial.
(@) Every small claims action shall be tried by the court without a jury. Ajudge may not
be peremptorily challenged either hnder Civil Rule 42(c) or AS 22.20.022.

(b) The court shall admit any evidence which is relevant and material, despite the fact that such
evidence might be inadmissible under formal rules of evidence.

(c) The court may investigate the controversy between the parties either in or out of court. The
investigation must be made in the presence of the parties and the findings of fact resulting from
the investigation must be stated on the record or reduced to writing and placed in the case file

by the court.
(d) Testimony shall be given under oath and may be given in narrative fashion, and the examina-

tion of witnesses shall be informal. An adverse party has the right to cross-examine a party or
witness. The court may take an active roie in the examination of witnesses.

(e) The court may, at any time, consult with the parties on the record for the purpose of reaching

a compromise or conciliation.

(f) The date set for trial shall be not less than 15 days from the date the court mails notice of
the trial date to the parties.

Rule 17. Judgment.

(a) If the defendant fails to answer the complaint within 20 days after service of process
or fails to attend the trial, he is in default. Default judgment shall be entered only upon
proof under oath made upon personal knowledge that the defendant is not an infant or
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otherwise incompetent, and that he is not in the active military service ofthe United States.
The court shall also require proof under oath, made upon personal knowledge or based on
business records, ofthe truth ofevery essential element ofthe claim for relief. The clerk may
enter a default judgment if the damages alleged are liquidated and no default hearing is
required. If the defendant answers but fails to appear at trial, the court may nevertheless
consider any relevant and material evidence filed with the answer. The court may allow an
answer to be filed after the defendant is in default, but before judgment is entered, upon a
showing of good cause. The plaintiff may move the court to enter a default judgment if the
defendant is in default. Affidavits or exhibits necessary to the entry of default judgment
under this rule shall accompany the motion.

(b) Judgment on the pleadings may be entered pursuant to Rules 13(b) and 10(d).

(c) If the plaintiff fails to attend the trial, he is in default. When neither party appears, the court
may dismiss the action with prejudice. When the defendant appears and the plaintiff does not, the
court shall inquire of the defendant concerning the validity of his defense and his knowledge, if
any, of the reasons for the plaintiffs absence. The court may then, in its discretion, enter judgment
dismissing the claim with prejudice. If the defendant has asserted a counterclaim, it shall be disposed

of according to paragraph (a) of this rule.

(d) When more than one claim for relief is presented in an action, whether as a claim,
counterclaim, cross-claim, or third-party claim, or when multiple parties are involved, the
court may direct the entry of a final judgment as to one or more but fewer than all of the
claims or parties only upon an express determination that there is no just reason for delay
and upon an express direction forthe entry offjudgment. In the absence ofsuch determination
and direction, any order or other form of decision, however designated, which adjudicates
fewer than all of the claims or the rights and liabilities of fewer than all the parties shall
not terminate the action as to any of the claims or parties, and the order or other form of
decision is subject to revision at any time before the entry ofjudgment adjudicating all the
claims and the rights and liabilities of all the parties.

(e) A defaultjudgment shall not be different in kind from or exceed in amount that prayed
for in the demand for judgment. Except as to a party against whom a default judgment is
entered, every final judgment shall grant the relief to which the party in whose favor it is
rendered is entitled, even if the party has not demanded such relief in his pleadings.

(f) Dismissal for Want of Prosecution. Actions which have been pending in a court for
more than six months without any proceedings having been taken may be dismissed as a
m atter of course for want of prosecution by the court on its own motion or on motion of a
party to the action. The clerk shall review all pending cases semi-annually, and in all cases
in which no proceedings have been taken for more than six months, shall send notice to the
parties to show cause in writing why the action should not be dismissed. If good cause to
the contrary is not shown within 30 days ofdistribution ofthe notice, the court shall dismiss
the action. The clerk may dismiss actions under this paragraph if a party has not opposed
dismissal. A dismissal for want of prosecution is without prejudice unless the court states
in the order that the case is dismissed with prejudice.

(g) A claim may be dismissed with or without prejudice and without court order at any time by
agreement of the parties, or upon written notice by the plaintiff at any time before the defendant
has filed an answer. A dismissal with prejudice bars action in any court based on the claim dismissed.

(h) Judgment by confession may be entered pursuant to Civil Rule 57 Judgment pursuant to a
compromise may be entered by written agreement of the parties or by oral decorations on the
record at trial.

(i) After trial, the court shall enter judgment. The judgment need not be supported by findings
of fact or conclusions of law. The judgment shall specify the exact relief given.

(j) If the judgment is entered upon a written instrument, the instrument shall be filed with the
court and cancelled by marks or w'riting across its face, unless the court orders otherwise.

(k) The court or the clerk may order a money judgment payable in installments and stay
levy of execution upon stipulation of the parties. In the event the judgment is ordered payable
in installments, it shall bear interest as provided by law. If the terms of a judgment made
payable in installments are violated, execution may issue for the balance of the judgment

remaining unpaid.

Alaska Small Claims Handbook 29



(1) The clerk shall distribute a copy of every order or judgment entered to all parties to the
action. Even' order and judgment shall include a clerk's certificate of distribution as defined in

Civil Rule 58.1(d).
Rule 18. Appeal.

Either party may appeal ajudgment or an order refusing to relieve any party from a default.
The procedure on appeal shall be governed by the rules for appeal ofjudgments ofthe district court
to the superior court, except that the superior court shall grant trial de novo if the proceedings

in the district court were not of record.

Rule 19. Relief From Judgment.
Civil Rule 60 applies to motions for relief from judgment in small claim actions.

Rule 20. Remedies.

(@) A small claims judgment may be enforced in the same manner as other judgments. No
execution shall issue for two days after the date shown in the clerk’s certificate of distribution on

the judgment.

(b) No attachment or garnishment shall issue before judgment in a small claim action.

(c) Costs shall be allowed as of course to a prevailing party. A party entitled to costs may be allowed
the filing fee and other charges made by the court, the expense of service of process, witness fees,

and reasonable attorney’ fees.

(d) A party may deposit with the court all or any part of any sum of money or any other thing
capable of manual delivery which is sought in the action or due under a judgment. The party
making the deposit shall inform all other parties to the action of the deposit. The court shall be
governed by Rule 5, Alaska Rules Governing the Administration of All Courts, and shall release
the deposit to the party entitled to it when the party becomes entitled to it. No interest shall
accrue against a party making a deposit, to the extent of the deposit, after it is made.

(e) When thejudgmenthas been satisfied, thejudgmentcreditor shall file an acknowledgment
of satisfaction with the court. The court may issue a satisfaction ofjudgment ifthe judgment
debtor, by motion served on the judgment creditor, establishes that the judgment has been
satisfied. The clerk may issue the satisfaction if the motion is unopposed.

Rule 21. Assistance to Litigants —Handbook.

M agistrates and clerks of any district court are authorized, where necessary, to assist
litigants in the preparation of complaints and answers. First recourse shall be had to the
Alaska Small Claim Handbook, which shall be available for distribution to prospective litigants
at all seats of any court empowered to handle small claims actions, and shall be served upon
the defendant with the summons and complaint. When a party is illiterate or otherwise unable
to write his pleading and is unable to obtain assistance from a friend or relative, the clerk or
magistrate shall write it on the appropriate form. A form written by the clerk or magistrate
shall be signed by the party or bear his witnessed mark. The clerk shall note upon its face

the method of preparing the pleading under this rule.

Rule 22. Legal Effect of Rules.

(@) The forms published by the Alaska Court System to accompany these rules are legally
sufficientand are intended toindicate the simplicity and brevity which the rules contemplate.

(b)The Alaska Small Claims Handbook published by the Alaska Court System to accompany
these rules is not a rule of court.

(c) The forms for the complaint, the summons and the answer published by the Alaska Court
System shall be used by the parties. All other forms are illustrative and not mandatory.
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CS FOR HOUSE BILL NO. 119(JUO)

0-LS0440VE

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

iBY THE HOUSE JUDICIARY COMMITTEE

[| Offered:

Referred:

Sponsor(s): REPRESENTATIVES HODGINS, Gre”n, Croft
A BELL

FOR AN ACT ENTITLED

"An Act raising the limit on small claims actions to $7,500;

amending Rule 9, j

Alaska Rules of Administration; and providing for an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.15.040(a) is amended to read:

(a) When a claim for relief does not exceed $7,500. [$5,000] exclusive of

costs, interest, and attorney fees, and request is so made, the district judge or

magistrate shall hear the action as a small claim unless important or unusual points of j

law are involved or the state is a defendant. The supreme court shall prescribe the

procedural rules and standard forms to assure simplicity and the expeditious handling

of small claims.
* Sec. 2. AS 22.15.120(a) is amended to read:
(a) A magistrate shall preside only in cases and

AS 22.15.040, 22.15.100, and 22.15.110, and as follows:

proceedings under

(1) for the recovery of money or damages only when the amount

-
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claimed, exclusive of costs, interest, and attorney fees, does not exceed $7.500
[$5,000];

(2) for the recovery of specific personal property when the value of the
property claimed and the damages for the detention do not exceed $7.500 [$5,000];

(3) for the recovery of a penalty or forfeiture, whether given by statute
or arising out of contract, not exceeding $7.500 [$5,000];

(4) to give judgment without action upon the confession of the
defendant for any of the cases specified in this section, exceptfor apenalty or
forfeiture imposed by statute;

(5) to give judgment of conviction upon a plea of guilty or no contest
by the defendant in a criminal proceeding within the jurisdiction of the district court;

(6) to hear, try, and enter judgments in all cases involving
misdemeanors that are not minor offensesif the defendant consents inwriting that the
magistrate may try the case;

(7) to hear, try, and enter judgments in all cases involving minor
offenses and violations of ordinances of political subdivisions;

(8) for the extradition of fugitives as authorized under AS 12.70;

(9) to provide post-conviction relief under the Alaska Rules of Criminal
Procedure for any of the cases specified in (5), (6), or (7) of this subsection if the
conviction occurred in the district court [;

(10) REPEALED].

* Sec. 3. Rule 9(c)(2), Alaska Rules of Administration is amended to read:
(2) Filing fees, small claims actions, claim for relief
(i) $2.500 or less 25.00
(ii) more than $2.500 50.00

No additional filing fee is due when a small

claims case is removed to district or superior

court.

* Sec. 4. This Act takes effect July 1, 1997.
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Q)
Date Referred to Committee: February 7, 1997 FURTHER REFERRALS:

Date of Committee Action: <E-Nf )

The JUDICIARY Committee considered: HB 120

HOUSE BILL NO. 120 STATE IMMUNITY FROM SUIT IN FED COURT

“An Act relating to the power of the attorney general to waive immunity from suit in federal court; and providing for

an effective date.”

[ J the same title

recommends it be replaced A
with the following committee substitute GSH3 1220 C"UR) [ ] anew title
[ J additional referral to Committee

f | attached amendment(s)

ADOPTS: _Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (@@ APPROVES PREVIOUS: (Dept/DiU)
f ] fiscal note(s) [ ] fiscal note(s)

1/J zero fiscal note(s) c~rd4w [ ] zero fiscal note(s)
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CS FOR HOUSE BILL NO. 120(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HUDSON, Green
A BILL

FOR AN ACT ENTITLED
"An Act relating to the pGwer of the attorney general to waive immunity from

lit in federal court; and providing for an effective date."
E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.23.020 is amended by adding a new subsection to read:

(c) Before January 1, 1999, the attorney general may, in a case that involves
the state’s title to submerged lands, or in any case in which the state seeks to allocate
fault to the federal government or a federal employee under AS 09.17.080, waive the
state’s immunity from suit in federal court provided under the Eleventh Amendment
to the Constitution of the United States. The expiration on January 1, 1999, of the
attorney general’s authority to waive the state’s Eleventh Amendment immunity does
not affect existing waivers in ongoing cases.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

.l- CSHB 120(JUD)
New Text Underlined [DELETED TEXT BRACKETED]



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 120
1997 LEGISLATIVE SESSION -

Revision Date: Dept. Affected; Department of Law
Title: ...power of attorney general to waive immunity 'BRU: Civil Division

from suit in federal court...effective date Component: General Legal Sen/ices

Sponsor: Representative Hudson

Requester: House Judiciary .COMPONENT SERIAL NO. 2087

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FYy 01 Fy 02 FY 03

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES | i " ' i |
ICHANGE IN REVENUES ( ) | i B i i. |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY97) cost: $ 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate if necessary)

This bill will have no fiscal impact for the Department of Law.

Prepared by: Fred Fisher N v / , Phone: 465-3672
Division: Administrative Services Division Date: 217197
Approved by Commissioner: Bruce M. Botelho, Attorney General Date: 217197
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor’'s Legislative Office

(Rev 10/96) 97fisno.xIs/DBR Page 1 of 1

0.0

0.0

0.0

0.0

0.0
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CS FOR HOUSE BILL NO. 120( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES HUDSON, Green
A BILL

FOR AN ACT ENTITLED
"An Act relating to the power cf the attorney general to waive immunity from

suit in federal court; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 44.23.020 is amended by adding a new subsection to read:

(© Before January 1, 1999, the attorney general may, in a case that involves
the state's title to submerged lands, or in any case in which the state seeks to allocate
fault to the federal government or a federal employee under AS 09.17.080, waive the
state’s immunity from suit in federal court provided under the Eleventh Amendment
to the Constitution of the United States. The expiration on January 1, 1999-, of the
attorney general’s authority to waive the state’s Eleventh Amendment immunity does
not affect existing waivers in ongoing cases.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).
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AMENDMENT

Page 1, line 8&9, replace with the following:

"The expiration on January 1, 1999 of the Attorney General's
authority to waive the state's Eleventh Amendment immunity does
not affect existing waivers in ongoing cases."



JVlaslut jitaie “legislature

JMause af "Representatives State Capitol, Room 120

House Judiciary Committee Juneau, Alaska 99801-1182
(907)465-4990

Chairman: Representative Joe Green Representative Ethan Berkowitz

Vice-Chairman: Representative Con Bunde Representative Eric Croft
Representative Jeannette James

Representative Brian Porter
Representative Norman Rokeberg

AGENDA

Tuesday, February 11, 1997
12:00 Noon

HB 120 Attorney General's Waiver of State's Immunity
from Suit in Federal Court

Please note that there is a proposed Committee Substitute
submitted by Representative Hudson.
Dated 2/10/97--LS 0519\B.

Copies are available in the Committee Room.
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"House of "Representatives State Capitol, Room 120
House judiciary Committee J“”ea”(*g’g;;z'gg_igggl'llsz
Date: February 11, 1997
To: House Judiciary Committee Members
From: Lisa Kirsch

House Judiciary Committee Aide

Subject: Proposed CS for HB 120 Waiver of Sovereign Immunity
for today's Noon hearing

| have attached two pages. The first is an amendment with new language for the
sunset clause of HB 120. The second page is a proposed CS which includes the
new sunset clause from the first page, and the amendment we adopted as
amendment #1 on Monday's meeting at Rep. Hudson's request.
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AMKNDMENT (

OFFERED IN THE HOUSE BY REPRESENTATIVE HUDSON

TO: HB 120

Page I, line 6. following "lands,":

Insert "or in any case in which the state seeks to allocate fault to the federal

government or a federal employee under AS 09.17.080,"



03002

State of Alaska

Department of Law

February 7, 1997

465-2133

SUBJECT: House Bill 120

I support House Bill 120, which authorizes the Attorney General to waive
the state’s Eleventh Amendment immunity and thereby consent to suit in federal court in
very limited cases. The Eleventh Amendment to the United States Constitution provides
that a state generally may not be sued in federal court without its consent. This bill would
permit the Attorney General to consent to suit in federal court in cases involving the state’s
title to submerged lands, which will benefit the state in ongoing litigation.

I also support a proposed amendment which would allow the Attorney
General to consent to suit in federal court in tort cases in which the state seeks to allocate
fault to the federal government or a federal employee under AS 09.17.080. The state
needs to be able to litigate, in federal court, tort cases in which federal entities are
potentially liable, because the federal government and its employees cannot be sued in state

court.

If you have any questions about either of these issues, please do not hesitate
to contact my office.

BMB:SDC:kh



Background on the Need for
the Proposed Amendment to House Bill 120

As a “deep pocket,” the State of Alaska is frequently named as the only defendant
in cases where other nonparties are clearly at fault, and ordinarily the state can receive a fair
allocation of potential liability by joining those parties as third-party defendants for
apportionment of fault under AS 09 17 080 However, a problem exists when the federal

government is involved

By federal law the federal government (agencies, officials, employees, etc ) can
only be sued in federal court Thus, fault can only be apportioned to the federalgovernment in
federal court However, the Eleventh Amendment of the United States Constitution deprives
federal courts ofjurisdiction over tort actions brought by private parties against unconsenting
states. Thus, the state cannot appear in federal court as a defendant (or third-party plaintiff) ina
tort action brought by a private party unless it waives its Eleventh Amendment immunity.

While it clearly would not be in the state’s interest to waive its Eleventh
Amendment immunity in all cases, in the occasional case where the state could reduce its liability
in a tort action by joining the federal government as a third-party defendant for apportionment of
fault under AS 09.17 080 it would be in the state’s interest to waive its Eleventh Amendment
immunity, since federal court is the only forum where a third-party claim against the federal

government can be brought.

In fact, the state faces such a situation now The state has been sued by
approximately one hundred and fifty residents of Hooper Bay in two civil actions in Superior
Court in Bethel The cases are Smith v State and Meiha Joseph, et al v. State, and they arise
out of one wrongful death (Smith case) and many illnesses (Joseph case) which were caused by
excess fluoride in Hooper Bay’s public water system (The liability issues in the two cases are
identical, and the Joseph case has been stayed pending a determination of liability in the Smith

case )

Hooper Bay is responsible under state law to prevent the distribution of
contaminated water, but Hooper Bay had nr insurance Consequently, Smith originally filed suit
against the Yukon Kuskokwim Health Corporation (YKHC), alleging that YKHC failed to
properly supervise Hooper Bay’s water system. However, YKHC was acting under a contract
with the federal government, and the action was removed to federal court.1 After the case against
YKHC was removed to federal court Smith essentially abandoned the action, and initiated a new
action against the State of Alaska in Bethel Superior Court. Smith now claims that the state
chould have assured the safety of Hooper Bay’s water system. And more specifically, Smith seeks

1 The state and federal governments are engaged directly and indirectly in several
programs to improve drinking water and sanitation facilities in the bush communities, and both
were aware of problems in Hooper Bay and both had been providing direct ard indirect assistance

to Hooper Bay.



to hold the state vicariously liable for the negligence of Steve Weaver, a federal (Public Health
Service) employee detailed to the State of Alaska (Village Safe Water) who was working to
rehabilitate Hooper Bay’s public water system

It obviously would be in the state’s best interest to have fault allocated to any
negligent federal entities in the Smith and Joseph actions (and in any similar action in the future)
pursuant to AS 09.17 080 Indeed, the federal government intended to join the state as a third-
party defendant in the original action against YKHC ifthat action had gone forward.

Some federal courts have held that only the Alaska Legislature can waive the
state’s Eleventh Amendment immunity, and only by giving an unequivocal indication of its intent
to do so. Thus the purpose of the proposed bill is to unequivocally authorize the Attorney
General to waive the state’s Eleventh Amendment immunity on a case by case basis in any case in
which the state seeks to allocate fault to the federal government or a federal employee pursuant to

AS 09.17.080.



Maska Biate Negaslaiure

"House of ARepresentativeS State Capitol, Room 120
House Judiciary Committee J“”ea“('g’g;;‘zz:_igggl'“gz
Date: February 10, 1997
To: House Judiciary Committee Members
From: Lisa Kirsch

House Judiciary Committee Aide

Subject: HB 120 Amendment
Barbara Brink-additional information

ljust received the enclosed documents this morning.

HB 120
First we have a proposed amendment, supported by the AG's office, that allows

the AG f waive immunity in appropriate tort cases. There is an explanatory
memo auached, as well as the AG's statement in support. Susan Cox, from the
Office of Special Litigation, will be present at the hearing today to answer any

questions about the amendment.

Appointment of Barbara Brink:
Enclosed are some of the results from the survey of the Bar Association. |

provided you with an excerpt. If you would like to see the entire pamphlet |
have it here in the committee room (120). 1 also enclosed the evaluations from
some of the prosecutors who recently had trials with Barbara Brink as defense

counsel.
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) COCHAIR
Stair Capitol IUsuurt cs Cummiiicc
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i e G omnii
<)98( >1-1182 ihor & (-uninifil T Commtter

(D1)7) 4(>5-3744
Fax (007) 4(>5-2273

HB 120
Sponsor Statement

"An Act relating to the power of the attorney general to waive immunity
from suit in federal court; and providing for an effective date.”

The State of Alaska is presented with a rare opportunity to determine its
title to certain submerged lands. The ability to move forward in a
precedent setting case can only be determined by the Legislature, which
may waive the State's 11th Amendment immunity and allow the state to
enter into a lawsuit with the federal government.

A decision must be reached by this body by the 14th of February or the
court will dismiss the case.

The United States is currently being sued by private citizens in Alaska who
seek a judgment that the US owns the tideiands in the Tongass National
Forest. The State has not been named as a defendant, however, it would
like to intervene to determine its title to the lands in dispute.

This rare opportunity isafforded to the state because only by joining as a
defendant in this ’awsuitcan the state litigate this title. The Quiet Title Act
requires that the United States "claim an interest” in the disputed
property. In this case, the United States Las carefully avoided taking any
formal position as to whether it believes it or the State has title to the
tideiands in question. Therefore, by joining as a defendant, the State
would secure the opportunity to establish title to lands it owns by virtue of
the equal footing doctrine, as an essential attribute of its sovereignty.

The purpose of this bill is to ask the Alaska State Legislature to allow the
Attorney General to give the State's consent to appear in Federal Court as a
defendant in a case that involves the state's title to submerged lands.



MEMORANDUM State of Alaska

Department of Law

to Ron Somerville date: February 5, 1997
Special Assistant
RLE NO.:
269-5100
TEL NO:
11th Amendment Bill
SUBJECT

Joanne Grace
from: Assistant
Federal Relations,

CONFIDENTIAL

This memorandum explains the need of the Department of Law for
passage of the draft bill attached.

A group of plaintiffs has sued the United States, claiming
that the federal government rather than the State owns the
tideiands and territorial sea within the Tongass National Forest
(Peratrovich v. United States). They seek this judgment because if
the United States owns these submerged Ilands, they constitute
"public lands*™* under the Alaska National Interest Lands Conservation
Act ("ANILCA™) and are subject to the jurisdiction of the Federal
Subsistence Board. The plaintiffs want their purchase of herring
roe on kelp from rural residents and resale to other markets to
constitute “Customary trade"™ subject to a priority under title VIII
of ANILCA.

The plaintiffs have not named the State as a defendant,
however. They want title to the submerged lands litigated without
the State % involvement. The United States has not answered the
complaint, and therefore has not stated whether it believes it owns
the submerged lands, but has moved for judgment. One of its bases
for judgment 1is that the plaintiffs have failed to join an
indispensabln r ty, the State. The United States argues that the

Court cann ocide the 1issue of title to the submerged lands
without the State"s participation because of the State®s strong
interest in them. We agree with this argument and believe the

Court will dismiss the case unless the state intervenes.

The State would like to intervene because it wants to litigate
title to these lands against the United States. The State would
have problems simply filing suiu against the United States to quiet
title to them, however, because the Quiet Title Act requires as a
prerequisite to federal court jurisdiction that the United States
"claim an interest” in the property in dispute. The United States
has carefully avoided taking any formal position as to whether it



believes it or the State has title to the submerged lands within
the boundaries of the Tongass, although Forest Service employees
certainly have taken the position that they are federally-owned in
dealings v/ith the state. Therefore, this litigation affords the
State an opportunity to litigate title to these lands that the
State otherwise may not have for many years.

The attorney for the United States has notified the State'3
attorneys that if the State tries to intervene as a defendant, he
will assert a violation of the 11th Amendment. The I1lth Amendment
provides that federal courts do not have jurisdiction over suits
against unconsenting states. A state may waive its llth amendment
immunity, but only by giving an "unequivocal indication” that it
consents to suit in a federal court. This authority is held by the
legislature, however, which may delegate it to the Attorney
General. The federal district court in Alaska twice has found that
Alaska has no statute expressly waiving llth amendment immunity,
and that the Attorney General®s power to expressly consent to
federal jurisdiction “Fn the context of litigation”f does v it grant
him or her the authority to consent to federal jurisdiction for the
trial of a single case. Although the Department of Law thinks it
has good arguments that the legislature has delegated this
authority, these cases carry some weight as precedent, and we want
to eliminate the issue in the Peratrovich case and other submerged

lands cases.

This 1is the purpose of the drafted bill. Judge Holland has
indicated, that he will withhold decision on the United States®
attempt to have the case dismissed until February 14 to give the
State an opportunity to intervene. The State must have some level
of assurance by that date that the bill will pass and the State
will be able to intervene.

1AS 44.23.020(b) provides in part that the Attorney General
shall "represent the State in all actions in which the State is a
party” and “Perform all other duties required by lav or which
usually pertain to the office of Attorney General in a state.”
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FILED

JUN 29 1395

UNITED STATES DISTRICT COURT
/" T nSTRICT OF AIASKA

f/tX : 46,5-6735

UNITED STATES DISTRICT COURT

DISTRICT OF ALASKA

DENISE OLSON, Personal
Representative of the Estate
of GORDON OLSON,

Plaintiff,

Vs.

CITY OF DILLINGHAM and the
STATE OF ALASKA,

Case No. A95-092 CV

ORDER FROM CHAMBERS

(Motion to Remand -
Docket 6)

Defendants.

I. MOTIONS PENDING
Plaintiff Denise Olson ("Olson") moves at Docket 6 to remand this action to
the Alaska Superior Court on the ground that this court has no jurisdiction over a
controversy between her and the State of Alaska ("State"). Alternatively, Olson
requests that the court abstain, because the claims against the City of Dillingham
("Dillingham") involve important stace interests in areas of unsettled law. The

issues have been fully briefed. Oral argument was heard on June 28, 1995.

AO 77A
(Prv 222}
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U FACTS

On September 27, 1993, Olson filed a wrongful death action in the Superior
Court for the State of Alaska, alleging that defendants negligently failed to employ
reasonable rescue efforts and negligently prevented others from performing a
rescue when her husband was in imminent danger of serious injury or death
(Docket 1h The complaint alleges that on September 30, 1991, decedent Gordon
Olson ("Mr. Olson") was in a skiff on the Wood River/Nushagak River drainage,
within the City of Dillingham. The skiff ran aground, and Mr. Olson was forced to
disembark and wade to an exposed gravel bar. The bar became submerged by
the tide, and Mr. Olson drowned (Docket 1). The complaint further alleges that
the Dillingham Police Department and the Alaska State Troopers were advised of

the emergency and:

negligently failed to respond in a reasonable fashion by
wasting valuable time, by advising other individuals that
additional rescue efforts were not necessary, by preventing
other individuals from engaging in rescue efforts, by trying to
<arnplo.y..uaceasonable and improper procedures and methods
for engaging in the rescue, and by not employing manpower
and equipment readily available to engage in the rescue.
(Docket 1, pp. 3-4).

After conducting some discovery, Olson moved to amend the complaint to
add a claim under 42 U.S.C. 5 1983 against Dillingham for "inadequacy of police
training that amounted to deliberate indifference to the rights of persons with
whom the police come into contact.” She simultaneously moved for an order

establishing Dillingham as the place of trial. The superior court granted both
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motions (Docket 2; Docket 6, pp. 3-4). Dillingham then petitioned for removal to

this court under 28 U.S.C. 88 1441(a) and (b), and the State concurred and joined

> A *

{Docket 1).

M DISCUSSION

The parties do not dispute that this court has jurisdiction to hear Olson's 42
U.S.C. § 1983 claim, and, consequently, Olson's pendant state claim against
Dillingham. Olson argues that this court does not have jurisdiction to hear her
"claims against the State- because the Attorney General has not effectively waived
immunity under the Eleventh Amendment to the United States Constitution.
Defendants assert that the Attorney General has broad powers, including the
implicit power to consent to federal jurisdiction for the trial of a single case.l

The removal statute, 28 U.S.C. § 1441, provides that a defendant may
remove an action to federal court on the basis of federal question or diversity
jurisdiction. Under the unanimity requirement for removal of an action in which
there is more than one defendant, all defendants must unanimously agree to join
in removal. Hewitt v. Citv of Stanton, 798 F.2d 1230, 1232 (9th Cir. 1986);
Ford v. New United Motors Mfg.. Inc... 857 F. Supp. 707 (N.D.Cal. 1994). In

multiple defendant cases, any defendant can dictate that the action remain in

'AS 44.23.020(b) provides in pertinent part that the Attorney General shall
"represent the State in all actions in which the State is a party” and "perform all
other duties required by law or which usually pertain to the office of Attorney

General in a state."
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AO 72A
(Rev 22>

state court by refusing to join in another defendant's notice of removal. Ford.
857 F. Supp. at 709; 28 U.S.C. § 1446(a). Defendants have the burden of
establishing that removal was proper, and federal jurisdiction must be rejected if
there is any doubt as to the right of removal. Gaus v- Miles. Inc., 980 F.2d 564,
566-67 (9th Cir. 1992).

Defendants unanimously have attempted to remove this case to federal
court on federal question grounds, because Olson raised a Section 1983 claim
against Dillingham. Under the Eleventh Amendment, however, this court is barred
from entertaining a'suit between a state and a citizen’ of that state, unless that
state has consented to be sued. Charley's Taxi Radio Dispatch v. SIDA of Hawaii.
810 F.2d 869, 873 (9th ClIr. 1987).

The Eleventh Amendment may be described as either creating an immunity
for states or establishing a jurisdictional limitation on federal courts. See
Pennhurst State Sch. & Hoso. v. Halderman. 465 U.S. 89, 100, 104 S. Ct. 900,
907 (1984). "A state may waive its Eleventh Amendment immunity only by
giving an 'unequivocal indication' that it consents to suit in a federal court.”
Atascadero State Hoso. v. Scanlon. 473 U.S. 234, 105 S. Ct. 3142, 3145 n.1,
reh'o denied, 473 U.S. 926, 106 S. Ct. 18 (1980); Collins v. State of Alaska. 823
F.2d 329 (9th Cir. 1987). The court may find such an indication where;

(1) the state expressly consents to federal jurisdiction In the

context of the litigation, £££ Actmedia, Inc. v. Stroh. 789 F.2d
766, 772 (9th Cir. 1986) [republished, 830 F.2d 957 (9th Cir.
1986)]; (2) a state statute or constitutional provision expressly

provides for suit in a federal court, Atascadero. 105 S. Ct.
3142 at n. 1; or (3) Congress clearly intends to condition the
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state's participation in a program or activity on the state's
waiver of its immunity. [jL at 3150; Doe v. Maher. 793 F.2d

1470, 1474 (9th Cir. 1986).
Ch:a;ley's Taxi Radio Dlsoatch. 810 F,2d at 873 (footnote ormtted). There is no
Alaska statute expressly waiving Eleventh Amendment immunity. Therefore, the
first issue is whether the Attorney General's power to expressly consent to federa
jurisdiction "in the context of tho litigation," grants him or her the authority to
consent to federal jurisdiction for the trial of a single case. This court concludes
that it does not. 1ty
The United States Supreme Court has held that a state's consent to claims
In the federal courts must be "siated by the most express language or by such
overwhelming implication from the text as [will] leave no room for any other
reasonable construction." Atascadero, 473 U.S. at 238, 105 S. C;. at 3145
(quoting Edelman v. Jordan, 415 U.S. 651, 673, 94 S. Ct. 1347, 1360 (1974)).
Many courts, including this one, have held that the Attorney General may not
waive Eleventh Amendment immunity on the state's behalf, unless the legislature
" has expressly authorized the Attorney General to do so. State of Alaska v. O/S
Lvnn Kendall. 310 F. Supp. 433 (D. Alaska 1970). £eg alsa Frances J. v. Wright.
19 F.3d 337, 343 (7th Cir. 1994), cert, denied, Wright v. Frances. _ U.S. _,
115 S. Ct. 204 (1994) (Attorney General may not waive sovereign immunity,
even by removing case to federal court); Silver v. Baociiano, 804 F.2d 1211, 1214
(11th Cir. 1986) (state official may not waive sovereign immun ty on behalf of

state unless "explicitly authorized In state's constitution, statutes, or decisions");

AO 72a
(Pev 3 E2
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Gwinn Area Community Sch, v. State of Michigan, 741 r,2d 840, 845 (6th Cir.
1984) (where Michigan joined federal defendants in removal to federal court,
claims against state defendants were remanded because Michigan law had no
unequivocal expression of waiver).

In 0/S Lvnn Kendall. 310 F. Supp. at 433, the State appeared in federal
court as plaintiff in a maritime tort case, seeking reimbursement for salvage
services in abating a public nuisance. The State requested a ruling that it had not
waived its Eleventh Amendment immunity with respect to defendants'
counterclaims. Defendants argued that immunity from suit in federal court may be
waived either by specific declaration or by act, such as filing a general
appearance, or by the State becoming an actor, by being a plaintiff, or by
intervening, in a suit brought in the federal courts. The court responded as

follows;

The State of Alaska cannot be sued without its consent being
expressly granted by legislative authority. The Legislature has
not expressly or otherwise consented to suits against the State
in federal court. Under the laws of the State, the Attorney
General is without authority to waive the State's Eleventh
Amendment Immunity.

(Citations omitted). Id*, 310 F. Supp. at 434. In the absence of express statutory
authority for the waiver, tfiis court concludes that the Attorney General cannot

\ effectively consent to this court's jurisdiction by joining in Dillingham's removal

petition.

Dillingham argues that, because the amended complaint essentially alleges

a negligent rescue at sea, and because the State's rescue efforts are specifically

AO 72a
Rev. 332)
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authorized by Alaska statutes (AS 18.60.120 designates the State as the civil
authority responsible for search and rescue in Alaska), this court has maritime
jurisdiction over the State due to its deliberate involvement in maritime rescue. In
support, Dillingham cites EaBten.y,. Terminal, Railway of the Alabama State Docs
Dep't. 377 U.S..184, 196, 84 S. Ct. 1207. reh'o denied. 377 U.S. 1010, 84 S.
Ct. 1903 (1964), in which the Supreme Court held that Congress had abrogated
the State's sovereign immunity pursuant to its powers under the Commerce
Clause by passing the Federal Employers' Liability Act ("FELA"), a regulatory
scheme applicable to every common carrier in interstate commerce, under which
the State constructively consented to suit because it owned and operated an
interstate railroad. However, Pardon was overruled by Welch v. T%xas Dep't of
Highways and Public Transp.. 483 U.S. 468, 107 S. Ct. 2941 (1987), when the
Court held that the Eleventh Amendment prohibits admiralty suits against a state,
unless the state expressly waives its immunity and consents to suit in federal
court.

The second question thus becomes whether Oison's claim against
Dillingham should be heard in this court or remanded back to the state court with
Olson's action against the State. The consent to removal by the State not having
been effective, the original removal was defective and this case must be
ren:anded. Even if this court could somehow retain jurisdiction to hear the claims
against Dillingham, doing so would be inappropriate. Remand avoids having two

different trials in two different courts over essentially the same issues.
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STATE OF ALASKA
Department of Law
Attorney General's Office
1031 W. 4th Avenue, Suite 200
Anchorage, AK  99501*1994

Phone No. (807) 269-5100
Fax No. (907) 279-2834/278-4607

FAX TRANSMITTAL SHEET

Please deliver the following pages:

DATE: February 6.1997 TIME:__ TOTALPAGES. S
(Including cover sheet)

T0:  LisaKirsch Fax No. 465-4316
House Judiciary Committee

RE:

FR:  Joanne Grace
Ann Berwick
Assistant Attorneys General

IF YOU 00 NOT RECEIVE ALL THE PAGES OR HAVE ANY PROBLEMS, PLEASE CALI MARGARETAT (907) 269-5232.

REMARKS:

The information contained in thie FAX is confidential snrtfor Privileged. This fox is intended to be reviewed initially by only the individual named
above. If the reader of this trensmhtal papa is not the intended recipient or a representatr/a of the intended recipient you are hereby noiif-ed that
any review, dissemination or copy of this fax or the information contained herein is prohibited. If you have received this fax ;n error, please
immodia!// notify the sender hy telephone and return thit fax to the sender at the ahove address.
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MEMORANDUM

Date: February 10, 1997

To: Joe Green

From: Lisa Kirsch

Re: HB 120 Tort Amendment to Sovereign

Immunity Waiver

After our staff meeting this morning | received an amendment to HB
120 which will allow the AG to waive State immunity in tort cases as

well as the submerged lands cases.

I hand delivered the amendments and the backup memos to the
members' offices. | called Susan Cox who is the AAG at Special
Litigation who will be here to defend the tort amendment this
afternoon. She tells me that this amendment is needed in cases
where the State has been sued and the federal government is also
partially liable. Because of tort reform, all of the parties who may be
liable must be included in the suit if you want the jury to apportion
fault between them. Currently, the State can neither compel the feds
into the State case, nor move the case to federal court. With the
amendment, the State may waive their immunity in federal court
and move the case to federal court where the federal government

may be sued.

Susan Cox assures me that the removal to federal court is at the AG's
discretion and under this amendment a plaintiff could not compel the
State into federal court against the AG's wishes. In other words, the
AG could pick and choose which cases they wanted to take to federal
court. Susan estimated that there would probably be few cases
where the State would want to go to federal court because it would
only be to the State's advantage under certain circumstances. For
example, when a Federal employee partly caused the injury and the
State wanted part or all of the fault to be apportioned to the feds.

She also noted that most defendants would prefer to stay in State
court since it was less complicated. As a result, she thought there



