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1 causal relation between the conduct and the damages claimed. The trier of fact may )

2 assign a percentage of fault to [DETERMINE THAT] two or more persons [ARE TO

3 BE TREATED AS A SINGLE PARTY] if their conduct was a cause of the damages

4 claimed and the separate act or omission of each person cannot be distinguished.

5 * Sec. 18. AS 09.17.080(c) is amended to read:

6 (c) The court shaii determine the award of damages to each claimant in

7 accordance with the findings [, SUBJECT TO A REDUCTION UNDER

8 AS 09.16.040,] and enter judgment against each party liable. The court also shall

9 determine and state in the judgment each party's equitable share of the obligation to
10 each claimant in accordance with the respective percentages of fault as determined
1 under (a) of this section. Except as provided under AS 23.30.015(g). an
12 assessment of a percentage of fault against a person who is not a party mav onlv
13 be used as a measure for accurately determining the percentages of fault of a
14 named party. Assessment of a percentage of fault against a person who is not a
15 party does not subject that person to civil liability in that action and mav not be
16 used as evidence of civil liability in another action.
17 * Sec. 19. AS 09.17.900 is amended to read:
18 Sec. 09.17.900. Definition. In this chapter, "fault” includes acts or omissions
19 that are in any measure negligent, [OR] reckless, or intentional toward the person or |
20 property of the actor or others, or that subject a person to strict tort liability. The teon
21 also includes breach of warranty, unreasonable assumption of risk not constituting an
22 enforceable express consent, misuse of a product for which the defendant otherwise
23 would be liable, and unreasonable failure to avoid an injury or to mitigate damages.
24 Legal requirements of causal relation apply both to fault as the basis for liability and
25 to contributory fault.
26 * Sec. 20. AS 09.20 is amended by adding a new section to read: |
27 Sec. 09.20.185. Expert witness qualification, (a) In an action based on ]
28 professional negligence, a person may not testify as an expert witness on the issue of
29 the appropriate standard of care unless the witness is
30 Y A 1j (1) a professional who is licensed in this state or in another state or |
31 ¥ country; i
311
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f(2) trained and experienced in the same discipline or F&pool of practice
as the defendant or in an area directly related to a matter at issue; and >

(3) certified by a board recognized by the state as having acknowledged
expertise and training directly related to the particular field or matter at issue; however,
this paragraph does not apply if a board does not exist that could certify the witness
in the particular field or matter at issue.

Sec. 21. AS 09.30.065 is amended to read:

Sec. 09.30.065. Offers of judgment. At any time more than 10 days before
the trial begins, either the party making a claim or the party defending against a claim
may serve upon the adverse party an offer to allow judgment to be entered in complete
satisfaction of the claim for the money or property or to the effect specified in the
offer, with costs then accrued. If within 10 days after the service of the offer the
adverse party serves written notice that the offer is accepted, either party may then file
the offer and notice of acceptance together with proof of service, and the clerk shall
enter judgment. An offer not accepted within 10 days is considered withdrawn, and
evidence of that offer is not admissible except in a proceeding to determine the form
of judgment after verdict. If thejudgment finally entered on the claim as to which an
offer has been made under this section is at least five percent, less [NOT MORE]
favorable to the offeree than the offer, the offeree, whether the partv making the
claim or defending against the claim, shall pav all costs as allowed under the
Alaska Rules of Civil Procedure and shall pav reasonable actual attorney fees
incurred bv the offeror from the date the offer was made. [THE INTEREST
AWARDED UNDER AS 09.30.070 AND ACCRUED UP TO THE DATE
JUDGMENT IS ENTERED SHALL BE ADJUSTED] as follows:

(1) if the offer was served no later than 60 davs after both parties
made the disclosures required bv the Alaska Rules of Civil Procedure the offeree
shall pav 100 percent of the offeror’s reasonable actual attorney fees [OFFEREE
IS THE PARTY MAKING THE CLAIM, THE INTEREST RATE SHALL BE
REDUCED BY FIVE PERCENT A YEAR];

(2) if the offer was served more than 60 davs after both parties

made the disclosures required bv the Alaska Rules of Civil Procedure but more

-l SSHB 58
Mew Text Underlined (DELETED TEXT BRACKETED]



0-LS0056\H

than 90 davs before the trial began, the offeree shall pav 75 percent of the

1

2 offeror's reasonable actual attorney fees:

3 (3) if the offer was served 90 davs or less but more than 10 dav
4 before the trial began, the offeree shall pay 50 percent of the offeror’s reasonable

5 actual attorney fees [OFFEREE IS THE PARTY DEFENDING AGAINST THE

6 | CLAIM, THE INTEREST RATE SHALL BE INCREASED BY FIVE PERCENT A

T YEAR].

8 * Sec. 22. AS 09.20.065 is amended by adding new subsections to read:

9 N (b) If an offeror receives costs and reasonable actual attorney fees under (a)

10 of this section, that offeror shall be considered the prevailing party for purposes of an

award of attorney fees under the Alaska Rules of Civil Procedure. Notwithstanding
(a) of this section, if the amount awarded an offeror for attorney fees under the Alaska
Rules of Civil Procedure is greater than a party would receive under (a) of this section,

S

13

14 # the offeree shall pay to tne offeror attorney fees specified under the Alaska Rules of
15 Civil Procedure and is not required to pay reasonable actual attorney fees under (a) of
16 this section. A party who receives attorney fees under this section may not also |
17 receive attorney fees under the Alaska Rules of Civil Procedure.

18 (c) If an offeror makes more than one cffer ofjudgment, the last offer served
19 on the adverse party shall be considered to be a revocation of any prior offer of
20 judgment.

21 * Sec. 23. AS 09.30.070(a) is amended to read:

22 r (a) Notwithstanding AS 45.45.010. the [THE] rate of interest on judgments
23 and decrees for the payment of money, including prejudgment interest, is three
24 | percentage points above the 12th Federal Reserve District discount rate in effect
25 on January 2 of the year in which the judgment or decree is entered [10.5
26 : PERCENT A YEAR], except that a judgment or decree founded on a contract in
27 writing, providing for the payment of interest until paid at a specified rate not
28 exceeding the legal rate of interest for that type of contract, bears interest at the rate
29 specified in the contract if the interest rate is set out in the judgment or decree.

30 * Sec. 24, AS 09.30.070 is amended by adding a new subsection to read:

31 (c) Prejudgment Interest may not be awarded for future economic damages,
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future noneconomic damages, or punitive damages.
* Sec. 25. AS 09.50.280 is amended to read:

Sec. 09.50.280. Judgment for plaintiff; punitive damages. If judgment is
rendered for the plaintiff, it shall be for the legal amount found due from the state with
[LEGAL] interest as provided under AS 09.30.070 [FROM THE DATE IT BECAME
DUE] and without punitive damages.

* Sec. 26. AS 09.55.440(a) is amended to read

(a) Upon the filing of the declaration of taking and the deposit with the court
of the amount of the estimated compensation stated in the declaration, title to the estate
as specified in the declaration vests in the plaintiff, and that property is condemned
and taken for the use of the plaintiff, and the right to just compensation for it vests in
the persons entitled to it. The compensation shall be ascertained and awarded in the
proceeding and established by judgment. The judgment must include interest at the
rate of 10.5 percent a year [SET OUT IN AS 09.30.070] on the amount finally
awarded that [WHICH] exceeds the amount paid into court under the declaration of 1
taking. The interest runs from the date title vests to the date of payment of the
judgment.

* Sec. 27. AS 09.55.535(k) is amended to read: i

(k)  The provisions of AS 09.43.010 - 09.43.180 (Uniform Arbitration Act) |
apply to arbitrations under this section if they do not conflict with the provisions of
this section; arbitrations under this section shall be conducted in accordance with
procedures established by any rules of court which may be adopted and according to
provisions of AS 09.55.540 - 09.55.547. 09.55.554 - 09.55.560 [AS 09.55.540 -
09.55.548 AND AS 09.55.554 - 09.55.560], and AS 09.65.090.

* Sec. 28. AS 09.55.536(a) is amended to read:

(a) In an action for damages due to personal injury or death based upon
the provision of professional services by a health care provider, including a person
providing services on behalf of @ governmental entity, when the parties have not
agreed t>arbitration of the claim under AS 09.55.535, the court shall appoint within i
20 days after filing of answer to a summons and complaint a three-person expert
advisory panel unless the court decides that an expert advisory opinion is not necessary
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1 for a decision in the case. When the action is filedj the court shall, by order,

2 determine the professions or specialties to be represented on the expert advisory panel,
3 giving the parties the opportunity to object or make suggestions.

4 * Sec. 29. AS 09.55.536(c) is amended to read:

5 (c) Not more than 30 days after selection of the panel, the panel [IT] shall
6 make a written report to the parties and to the court, answering the following questions
1 and other questions submitted to the panel b> the court in sufficient detail to explain
8
9

the case and the reasons for the panel's answers:
(1) Whv did the claimant seek fWHAT WAS THE DISORDER FOR

10 WHICH L1HE PLAINTIFF CAME TO] medical care?

11 (2) Was a correct diagnosis made? If not, what was incorrect

12 about the diagnosis [WHAT WOULD HAVE BEEN THE PROBABLE OUTCOME

13 WITHOUT MEDICAL CARE]?

14 (3) Was the treatment or lack of treatment [SELECTED] appropriate?

15 If not, what was inappropriate about the treatment or lack of treatment [FOR

16 THE CASE]?

17 ! (4) Was the claimant injured during the course of evaluation or

18 treatment or bv failure to diagnose or treat [DID AN INJURY ARISE FROM THE

19 MEDICAL CARE]?

20 (5) If the answer to question 4 is "ves." what [WHAT] is the nature

21 ] and extent of the medical injury?

22 (6) What specifically caused the medical injury?

23 (7) Was the medical injury caused by unskillful care? Explain.

24 (8) If @ medical injury had not occurred, what would have been the

25 likely outcome of the medical case [HOW WOULD THE PLAINTIFF'S

26 CONDITION DIFFER FROM THE PLAINTIFF'S PRESENT CONDITION]?

27 * Sec. 30. AS 09.55.536(0 is amended to read:

28 (0 Discovery may not be undertaken in a caseuntil the report of the expert

29 A advisory panel is received or 60 davs after selection of the panel, whichever occurs

30 first. However, the court may relax this prohibition upon a showing of good cause by

31 ! any party. If the panel has not completed its report within the 30-day period !
I t
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prescribeJ in (c) of this section, the court may, upon application,grant the panel[IT]
an additional 30 days.
* Sec. 31. AS 09.55.536 is amended by addinga new subsection to read:
(i) This section applies regardless of whether a party in the action or the health
care provider whose professional services are the subjectof theaction is a
governmental entity or in the public or private sector.
* Sec. 32. AS 09.55.560(1) is amended to read:
(1) "health care provider" means an acupuncturist licensed under
AS 08.06; an audiologist licensed under AS08.11; a chiropractor licensed under
AS 08.20; a dental hygienist licensed under AS 08.32; a dentist licensed under
AS 08.36; a nurse licensed under AS 08.68;a dispensing optician licensed under
AS 08.71; a naturopath licensed under AS 08.45; an optometrist licensed under

AS 08.72; a pharmacist licensed under AS 08.80; a physical therapist or occupational

therapist licensed under AS 08.84; a physician licensed under AS 08.64; a podiatrist;
a psychologist and a psychological associate licensed under AS 08.86; [AND] a
hospital as defined in AS 18.20.130, including a govemmentally owned or operated
hospital; [AND] an employee of a health care provider acting within the course and
scope of employment; an ambulatory surgical facility and other organizations
whose primary purpose is the delivery of health care, including a health
maintenance organization, individual practice association, integrated delivery
system, preferred provider organization or arrangement, and a physical hospital

organization.

* Sec. 33. AS 09.55.560 is amended by adding new paragraphs to read:

(4) "professional negligence” means a negligent act or omission by a i

health care provider in rendering professional services;

(5) "professional services" means service provided by a health care
provider that is within the scope of services for which the health care provider is
licensed and that is not prohibited under the health care provider's license or by a |
facility in which the health care provider practices.

* Sec. 34. AS 09.60 is amended by adding a new section to read:
Sec. 09.60.080. Contingent fee agreements. |f an attorney contracts for or

-15- SSHB 58
New Text Underlined [DELETED TEXT BRACKETED]



o oo -~ [@p) o I~ (%) = —

wW w ~> [ ] ~o o o o [ [ ] o o — [N — — —_
[, — [, — [EEN
— o © oo —~ [ep) o -~ wW [ ] — o o oo -~ [ep) o -~ (o8] [ — o

0-LSO0056\H

collects a contingency fee in connection with an nnn>.i for personal injury, death, or
property damage and the damages awarded by a court orjury include an award of
punitive damages, the contingent fee due the attorney shall be calculated after that
portion cr punitive damages due the state under AS 09.17.020(d) has been deducted
from the total award of damages.

* Sec. 35, AS 09.65 is amended by adding a new section to read: N -

Sec. 09.65.096. Civil liability of hospitals for certain physicians, (a) A
hospital is not liable for civil damages as a result of an act or omission by an
emergency room physician who is not an employee or actual agent of the hospital if |
the hospital provides notice that the emergency room physician is an independent
contractor and the emergency room physician is insured as described under (c) of this
section. The hospital is responsible for exercising reasonable care in granting
privileges to practice in the hospital, for reviewing those privileges on a regular basis,
and for taking appropriate steps to revoke or restrict privileges in appropriate
circumstances. The hospital is not otherwise liable for the acts or omissions of an
emergency room physician who is an independent contractor. 'Tie notice required by
this subsection must be posted conspicuously in all admitting areas of the hospital, ;
published at least annually in @ newspaper of general circulation in the area, and mus.:
be in substantially the following form:

Notice of Limited Liability
The following emergency room physicians are independent
contractors and are not employees of the hospital: |
(List specific emergency room physicians)

(b) This section does not preclude liability for civil damages that are the
proximate result of the hospital's negligence or intentional misconduct.

(c) A hospital is not immune from liability under (a) of this section for an acr
or omission of an emergency room physician who is an independent contractor unless
the emergency room physician has liability insurance coverage in the amount of at
least $500,000 for each incident and the coverage is in effect and applicable to those
health care services offered by the emergency room physician that the hospital is
required to provide by law or by accreditation requirements.

—
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(d) In this section,

(1) "emergency room physician" means a physician who provides health
care services in a hospital emergency room;

(2) "hospital" has the meaning given in AS 18.20.130 and includes a
govemmentally owned or operated hospital;

(3) "independent contractor" means an emergency room physician who
is not an employee or actual agent of the hospital in connection with the rendition of
the health care services.

Sec. 36. AS 09.65.210 is repealed and reenacted to read:
Sec. 09.65.210. Damages resulting from commission of @ felony or while

under ’he influence of alcohol or drugs. A person who suffers personal injury or
death or the person's personal representative under AS 09.55.570 or 09.55.580 may not
recover damages for the personal injury or death if the injury or death occurred while

the person was

(1) engaged in the commission of a felony, the person has been
convicted of the felony, including conviction based on a guilty plea or plea of nolo
contendere, and the felony substantially contributed to the personal injury or death;

(2) engaged in conduct that would constitute the commission of an
unclassified felony, a class A, or a class B felony for which the person was not
convicted and the conduct

(A) substantially contributed to the personal injury or death: and
(B) is proven by the defendant in the civil trial by clear and
convincing evidence;

(3) fleeing after the commission, by that person, of conduct that would
constitute an unclassified felony, a class A felony, or a class B felony or being
apprehended for conduct that would constitute an unclassified felony, a class A felony,
or a class B felony if the conduct

(A) during the flight or apprehension substantially contributed

to the injury or death; and
(B) is proven by the defendant in the civil trial by clear and

convincing evidence;
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(4) operating a vehicle, aircraft, or watercraft while under the influence
of intoxicating liquor or any controlled substance in violation of AS 28.35.030, was
convicted, including conviction based on a guilty plea or plea of nolo contendere, and
the conduct substantially contributed to the personal injury or death; or

(5) engaged in conduct that would constitute a violation of
AS 28.35.030 for which the person was not convicted if the conduct substantially
contributed to the personal injury or death and the conduct is proven by the defendant
in the civil trial by clear and convincing evidence.

* Sec. 37. AS 09.68 is amended by adding a new section to read: I

Sec. 09.68.130. Collection of settlement information, (a) Except as
provided in (c) of this section, the Alaska Judicial Council shall collect and evaluate
information relating to the compromise or other settlement of all civil litigation. The
information, including the case name and file number, a general description of the
claims being settled, the dollar amount of the settlement, to whom the settlement was
paid, and any nonmonetary terms, shall be collected on a form developed by the
council for that purpose. |

(b) The information received by the council under (a) of this section is |
confidential. ~ This restriction does not prevent the disclosure of summaries and |
statistics in a manner that does not allow the identification of particular cases or

parties.
(c) The requirements of (a) of this section do not apply to the following types

of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and emancipation ofchildren; |
(3) children-in-need-of-aid cases under AS 47.10 or delinquent minors i

j

cases under 47.12; |
(4) domestic violence protective orders under AS 18.66.100 -

18.66.180;
(5) estate, guardianship, and trust cases filed under AS 13;
(6) small claims under AS 22.15.040.

* Sec. 38. AS 21.06 is amended by adding a new section to read:

SSHB 58 -18-
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Sec. 21.06.087. Insurance report, (a) The director shall require reporting of
and shall compile information necessary to evaluate the effect of the measures enacted
in this Act on the availability and cost of insurance in the state.

(b) Information described in (a) of this section shall be provided by all insurers
doing business in this state in the format specified by the director and must include
factual information stating premiums, claims, losses, expenses, and solvency of the
company as a whole. Information shall be compiled by the division in a way that
protects the identity of individual insureds.

(c) The director shall adopt regulations to implement and interpret this section,
including requiring insurers doing business in the state to provide information |
necessary for the division to carry out its responsibilities under (a) and (b) of this |
section. If there are indications of market disruption, the director may waive all or %
part of the reporting requirements in this section,

(d) Beginning June 1, 2000, the information compiled under (a) of this section
shall be reported annually to the governor and the judiciary committees of both houses ]
of the legislature.

(e) The division may consult with the Alaska Judicial Council when !
determining what information to require to be reported under (a) - (c) of this section \
and when implementing the compilation required under (a) of this section.

Sec. 39. AS 21.89.100(d) is amended to read:

(d) If the insured selects independent counsel at the insurer's expense, the
insurer may require that the independent counsel have at least four years of experience
in civil litigation, including defense experience in the general subject area at issue in
the civil action, and malpractice insurance. Unless otherwise provided in the insurance
policy, the obligation of the insurer to pay the fee charged by the independent counsel
is limited to the rate that is actually paid by the insurer to an attorney in the ordinary
course of business in the defense of a similar civil action in the community in which

»

the claim arose or is being defended. In providing independent counsel, the insurer

is not responsible for the fees and costs of defending an allegation for which
coverage is properly denied and shall be responsible only for the fees and costs

to defend those allegations for which the insurer either reserves its position as to !
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coverage or accepts coverage. The independent counsel “hall keep detailed
records allocating costs accordingly.. A dispute between the insurer and insured
regarding attorney fees that is not resolved by the insurance policy or this section shall
be resolved by arbitration under AS 09.43.
* Sec. 40. AS 21.89.100 is amended by adding a new cubsection to read:
(h) When an insured is represented by independent counsel, the insurer may
settle directly with the plaintiff if the settlement includes all claims based upon the
allegations for which the insurer previously reserved its position as to coverage or
accepted coverage, regardless of whether the settlement extinguishes all claims against
the insured.
* Sec. 41, AS 23.30.015(g) is amended to read:
(g) If the employee or the employee’s representative recovers damages from
the third person, the employee or representative shall promptly pay to the employer the
total amounts paid by the employer under (e)(L)(A) - (C) [(e)(L)(A), (B), AND (C)]
of this section [,] insofar as the recovery is sufficient after deducting all litigation costs
and expenses.  Any excess recovery by the employee or representative shall be
credited against any amount payable by the employer thereafter. [f the employer is
allocated a percentage of fault under AS 09.17.080, the amount due the employer
under this subsection shall he reduced bv an amount equal to the employer's
equitable share of damages assessed under AS 09.17.080(c).
* Sec. 42. AS 44.77.015(a) is amended to read:
(a) For the purposes of filing claims for medical services provided under
AS 47.07 or AS 47.25.120 - 47.25.300, "promptly," in AS 44.77.010(a), means (1)
within six months after the date of service, or as provided in (b) of this section, if i
there is no third-party claim, or (2) within 12 months after the date of service if there
is a third-party claim. Except as provided in (c) of this section, a claim may not be
paid if it is not filed promptly: an inference to the contrary may not be drawn from
AS 09.10.053 [AS 09.10.050], AS 09.50.250 - 09.50.300, or AS 37.25.010.
* Sec. 43. Rule 16.1(c), Alaska Rules of Civil Procedure, is amended to read:
(c) Motion to Set Trial and Certificate. Unless otherwise ordered hv the
court, a [A] motion to set trial may not be filed until after the meeting of parties
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under (n) of this rule has occurred and the scheduling order under Rule 16(h) has
been issued [105 DAYS AFTER SERVICE OF THE SUMMONS AND
COMPLAINT]. A party seeking to obtain a trial date must serve and file a motion to
set trial together with a certificate, signed by counsel, stating:

(1) That the issues in the case have actually been joined;

(2) That all parties have completed discovery or have a reasonable
opportunity to do so within the next 60 days;

(3) That the procedure for listing witnesses and exhibits and providing
exhib*. copies, as set forth in [PARAGRAPH] (d) of this rule has been completed:;

(4) Whether trial by jury has been timely demanded;

(5) The estimated number of days for the trial, including estimates for |
each party's case and forjury selection;

(6) The names, addresses and telephone numbers of all attorneys and
pro se parties who are responsible for the conduct of the litigation;

(7) Which, if any, statute or rule entitles the case to preference on the

trial calendar; ‘
(8) That the parties have complied with [PARAGRAPH] (k) of this I1

rule. i
Sec. 44. Rule 16.1(n), Alaska Rules of Civil Procedure, is repealed and reenacted to read:
(n) Meeting of Parties. Except when otherwise ordered, the parties shall, as
soon as practicable after the exchange of initial disclosures required under Rule
26(a)(1) and in any event at least 14 days before a scheduling conference is held or
a scheduling order is due under Rule 16(b), meet to discuss the nature and basis of |
their claims and defenses and the possibilities for a prompt settlement of the case and
to develop a proposed discovery plan. The attorneys of record and all unrepresented |
parties that have appeared in the case are jointly responsible for arranging and being
present or represented at the meeting, for attempting in good faith to agree on the
proposed discovery plan, and for submitting to the court within 10 days after the
meeting a written report outlining the proposed discovery plan. The proposed
discovery plan shall indicate the parties’ views and proposals concerning
(1) what changes should be made in the timing or forms of subsequent
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disclosures under the rules, including a statement as to when the disclosures required
under Rule 26(a) were made;

(2) the subjects on which discovery may be needed, when discovery
should oe complete 1, and whether discovery should be conducted inphases or be
limited to or focused upon particular issues;

(3) what changes should be made in the limitations on discovery
imposed under these rules and what other limitations should be imposed:

(4) whether a scheduling conference is unnecessary;

(5) whether there will be dispositive or partially dispositive motions
filed in the case and whether other deadlines should be set asidependingresolution of
the dispositive or partially dispositive motions by the court; and
(6) any other orders that should be entered by the court under Civil

Rule 16(b) and (c

—_ —

* Sec. 45. Rule 41(a), Alaska Rules of Civil Procedure, is amended by adding a new

paragraph to read:

(3) Settlement Information. If a voluntary dismissal under this rule
is the result of compromise or other settlement of the parties, the parties shall submit
to the Alaska Judicial Council the information required under AS 09.68.130. A notice
of dismissal made under (l)[a] of this subsection must be accompanied by a
certification signed by or on behalf of the plaintiff that the information required under
AS 09.68.130 has been submitted to the Alaska Judicial Council. A stipulation of
dismissal made under ()[b] of this subsection must be accompanied by a certification
signed by or on behalf of all parties who have appeared in the action. The
requirements of this paragraph do not apply to the types of cases listed in
AS 09.68.130(c).

* Sec. 46. Rule 72.1(g), Alaska Rules of Civil Procedure, is amended to read:

(g) Discovery Except by leave of court, no discovery may be conducted until
the report of the Panel nas been filed or until 60 [80] days after selection of the Panel
[HAVE ELAPSED FROM THE DATE THE CASE IS AT ISSUE], whichever is first
to occur, unless discovery is further stayed for good cause by order of the court.

* Sec. 47. Rule 95(b), Alaska Rules of Civil Procedure, is amended to read:

SSHB 58 -22-
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(b) In addition to its authority under (a) of this rule and its power to punish
for contempt, a court may, after reasonable notice and an opportunity to show cause
to the contrary, and after hearing by the court, if requested, impose a fine not to
exceed $10,000.00 [51,000.00] against any attorney who practices before it for failure
to comply with these rules or any rules promulgated by the supreme court.

* Sec. 48. Rule 95, Alaska Rules of Civil Procedure, is amended by adding a new
subsection to read:

(c) If the trier of fact determines that a party to a civil action has intentionally

made a false statement of a material fact in connection with the prosecution or defense

of a civil action, the court shall enter judgment against the party making the false

statement on the issue to which the false statement relates. If the civil action involves 1

multiple claims and the false statement does not apply to all claims, the judgment
required under this subsection shall apply only to those claims to which the false
statement relates.
* Sec. 49. Rule 511, Alaska Rules of Appellate Procedure, is amended by adding a new
iIsubsection to read:

(e) Settlement Information. If a dismissal under (a) or (b) of this rule is the
result of compromise or other settlement hetween the parties, the parties shall submit
to the Alaska Judicial Council the information required under AS 09.68.130. A
dismissal by agreement under (a) of this rule must be accompanied by a certification
signed by the attorneys of record for all parties that the information required under
AS 09.68.130 has been submitted to the Alaska Judicial Council. A dismissal by the
appellant or petitioner made under (b) of this rule must be accompanied by a
certification signed by the appellant's or petitioner's attorney of record. The
requirements of this subsection do not apply to the types of cases listed in
_ AS 09.68.130(c).

; *Sec. 50. Rule 16.1(k)(4), Alaska Rules of Civil Procedure, is repealed.

I! *Sec. 51. AS 09.55.548 is repealed.

'j *Sec.52. AS 09.17.020(d), as enacted by sec. 10 of this Act, has the effect of amending
Rule 58, Alaska Rules of Civil Procedure, by requiring the court to require that a certain
percentage of an award of punitive damages he deposited into the general fund.

-23- SSHB 58
New Text Underlined [DELETED TEXT BRACKETED]



THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION

Department of Education



0-LS0056\H

1 (b) In addition to its authority under (a) of this rule and its power to punish
2 for contempt, a court may, after reasonable notice and an opportunity to show cause
3 to the contrary, and after hearing by the court, if requested, impose a fine not to
4 exceed $10,000.00 [$1,000.00" against any attorney who practices before it for failure
5 to comply with rh”se rules or any rules promulgated by the supreme court.

6 * Sec. 48. Rule 95, Alaska Rules of Civil Procedure, is amended by adding a new
7 subsection to read:

8 (c) If the trier of fact determines that a party to a civil action has intentionally
9 made a false statement of a material fact in connection with the prosecution or defense

10 of a civil action, the court shall enter judgment against the party making the false
11 statement on the issue to which the false statement relates. If the civil action involves }
12 multiple claims and the false statement does not apply to all claims, the judgment
13 required under this subsection shall apply only to those claims to which the false
14 statement relates. |

15 * Sec. 49. Rule 511, Alaska Rules of Appellate Procedure, is amended by adding a new

16 subsection to read:

17 (e) Settlement Information. If a dismissal under (a) or (b) of this rule is the l
18 result of compromise or other settlement between the parties, the parties shall submit

19 to the Alaska Judicial Council the information required under AS 09.68.130. A |
20 dismissal by agreement under (a) of this rule must be accompanied by a certification

21 signed by the attorneys of record for all parties that the information required under

22 AS 09.68.130 has been submitted to the Alaska Judicial Council. A dismissal by the

23 appellant or petitioner made under (b) of this rule must be accompanied by a
24 | certification signed by the appellant's or petitioner's attorney of record. The :
25 requirements of this subsection do not apply to the types of cases listed in |
26 AS 09.68.130(c).

27 * Sec.50. Rule 16.1(k)(4), Alaska Rules of Civil Procedure, is repealed.

28 ' * Sec.51. AS 09.55.548 s repealed. |
29 * Sec. 52, AS 09.17.020(d), as enacted by sec. 10  of this Act, has the effectof amending]

30 I Rule 58, Alaska Rules of Civil Procedure, by requiring the court to require that a certain
31  percentage of an award of punitive damages be deposited into the general fund,
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1 *Sec. 53. AS09.17.040(a), as amended by sec. 11 of this Act, has the effect of amending
2 Rule 58, Alaska Rules of Civil Procedure, by requiring the court to reduce an award of
3 damagesby certain tax rates in effect on the date of injury or death if taxable.

4 *Sec. 54, AS09.17.040(d), as amended by sec. 12 of this Act, has the effect of amending

5 Rule 58, Alaska Rules of Civil Procedure, by requiring that certain judgmentshe paid

6 periodically if requested by a party, with a lump sum payment for certain attorney fees.

1 *Sec. 55, AS09.17.040(e), as amended by sec. 13 of this Act. has the effect of amending
8 Rule 58, Alaska Rules of Civil Procedure, by imposing certain requirements when ajudgment

9 s paid by periodic payments.

10 *Sec. 56. AS09.17.040(0, as amended by sec. 14 of this Act, has the effect of amending il
11 Rule 58, Alaska Rules of Civil Procedure, by requiring that certain judgments include any |

12 Iincreases for future inflation.

13 *Sec. 57. AS 09.17.080(a), as amended by sec. 16 of this Act, has the effect of amending
14 Rule 49, Alaska Rules of Civil Procedure, by requiring the jury to answer the special
15 ‘interrogatory listed in AS 09.17.080(a)(2) regarding the percentages of fault to be allocated

16 among the claimants, defendants, third-party defendants, persons who have been released from
17 Jiability, or other person who is responsible for the damages.

18 * Sec. 58. AS 09.20.185, enacted by sec. 20 of this Act, has the effect of amending |
19 Rule 702, Alaska Rules of Evidence, by requiring certain qualifications from a person
20 testifying as an expert witness.

21 * Sec. 59. AS 09.30.065, as amended by secs. 21 and 22 of this Act, has the effect of
22amending Rule 68, Alaska Rules of Civil Procedure, by requiring the offeree to pay costs and

23 reasonable actual attorney fees on asliding scale of percentages in certain cases, by i
24 eliminating provisions relating to interest and by providing that a subsequent offer revokes
25 prior offers.

26 * Sec. 60. AS 09.30.070(c), added by sec. 24 ofthis Act, has the effect of amending

21 i Rule 58, Alaska Rules of Civil Procedure, by providing that prejudgment interest may not be i
28 Jawarded for future economic or noneconomic damages.

29 l * Sec. 61. ALTERNATIVE DISPUTE RESOLUTION, (a) It is the intent of this
30 legislation to create a pilot alternative dispute resolution procedure within the existing civil
31 litigation system in order to promote the timely, inexpensive, and efficient resolution of civil

| SSHB 58 -24-
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1 disputes.

2 (b) The Alaska Judicial Council shall consult with the Alaska Dispute Settlement

3 Association, review court sanctioned alternative dispute resolution programs in other states and
4 'lin the federal court system, and make recommendations to assist the legislature and the Alaska
5 Court System in the establishment of a pilot program for alternative dispute resolution within

6 the Alaska Court System. The Alaska Judicial Council shall submit a written report to the

1 1Iegislature and to the Alaska Supreme Court within six months after the effective date of this
8 A.Act. The report must include specific types of programs, specific types of cases within each

9 Iprogram that are amenable to alternative dispute resolution, tiic cost to the parties and to the

10 Alaska Court System under these programs, and the qualifications of the neutral parties,

11 %ncluding nonlawyers, who will provide dispute resolution services under the program.

I : . . e _— -
12 (c) In this section, "alternative dispute resolution” is limited to arbitration, mediation,

I .
13 and early neutral evaluation.
¢

(
14 i *Sec. 62. APPLICABILITY. This Act applies to all causes of action accruing on or after

15 | the effective date of this Act.

16 o Sec. 63. SEVERABILITY. Under AS 01.10.030, if any provision of this Act or the

17 application of a provision of this Act to any person or circumstance is held invalid, the
18 remainder of this Act and the application to other persons shall not be affected.
19 ¥ Sec. 64. This Act takes effect July 1, 1997.

4

——
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DleUlbutlon Of Claimt By Y*8r At Comparad To Projact Substantial Complatlon

Yaar Claim Mads riunibar ot Claima Parcantago of Cumulatfra

a Each Yaar Claims Wado Parcantaga of
Substantial Complatlon Each Yea/ Claims
Prior 6 25% 25%
One 5 21% 46%
Two 4 17% 63%
Three 4 17% 80%
Four 0 0 80%
Flve 0 0 80%
SIX 1 4% 84%
Seven 3 12% 96%
Bight 0 0 96%
Nine 0 0 96%
Ten 0 0 96%
Eleven 0 0 96%
Twelve 0 0 96%
Thirteen 0 0 96%
Fourteen 1 4% 100%
Total 24 100%



DISTRIBUTION OF CLAIMS BY YEAR WITHIN WHICH RECEIVED AFTER SUBSTANTIAL COMPLETION

YEARWITHIN ~ NUMBERCF  PERCENTAGE ~ CUMULATIVE
WHICHCAM  CLAMSMADE ~ OFCLAIMS ~ PERCENTAGE
MADEAFTER  WITHINEACH MADEWITHIN ~ OF CLAIMS BY

COWPLETION YRR EACHYEAR YEAR
! 106 33,13+ 33.13*
) 45 (4.06* 47.19*
3 4 12.81* 60.00*
4 30 9.38* 69.38*
5 23 7.19% 76.56*
6 20 6.25* §2.81*
7 9 2.81* 85.63*
0 7 2.19* §7.01*
9 12 3.75* 91,56*
10 4 .25+ 97.81*
I e 2.50* 95.31*
12 ) 0.63* 95,94+
13 7 2.19* 98.13*
14 ! 0.31* 08.44*
15 0 0.00* 98.44*
16 0 0.00* 98.44*
17 / 0.63* 99.06*
18 ) 0.63* 99.60*
19 0 0.00* 99.69*
20 0 0.00* 99.69*
2 ¢ ! 0.31* 100.00*
TOTAL 320 100.00* 1

This chart gives the number and percentage of claims by year
within which claims'axe made after substantial completion. For
example, the row of data with the first column entry of 10
represents all claims received at least 9 years after substantial
completion but less than 10 years. Thus, if a 10 year statute of
limitations had been in place, 92.81% of the claims'would have
been allowed and 7.19% would have been outside the time period.



DISTRIBUTION Of CLAIMS BY TYPE OF CLAIMANT

YEARWITHIN  PERCENT OFCLAIMS ~ NUMBER FROM

WHICHCLAIM FROM PARTIES PARTIES
MADEAFTER  INVOLVED IN DESIGN, NOT SO
COMPLETION  CONSTRUCTION ETC. INVOLVED

l 65.71 % 34.29%
2 60.00% 40.00%
3 75.61% 24.39%
4 713.33% 26.67%
3] 65.22% 34.78%
6 70.00% 30.00%
7 55.96% 44.44%
8 42.86% 57.14%
9 41.67% 58.33%
10 50.00% 50.00%
1l 12.50% 87.50%
12 0.00% 100.00%
13 42.86% 57.14%
14 0.00% 100.00%
15 0.00% 0.00%
16 0.00% 0.00%
17 0.00% 0.00%
18 0.00% 100.00%
19 0.00% 100.00%
20 0.00% 0.00%
21 ¢ 0.00% 100.00%
TOTAL 61.76% 38.24%

This chart gives the percentage of claims by parties involved in
design and construction of a project and the percentages of
parties not involved, by year within which the claims were made
after substantial completion. For example, the row with the
first column entry of 10 gives the percentage of claims received
at least 9 years after substantial completion but less than 10
years for each type of claimant. For year 10, fifty percent
were from claimants involved in the design and construction of
the project and fifty percent were not so involved.

11



YEARWTHIN NUVBEROF CLAIMS ~ PERECENT ~ CUMULATIVE
WHICHCLAM ~ RESULTING INAN - WITHINGIVEN  PERCENTAGE
MADE AFTER INDEMNITY ~ YEARCFTOTAL ~ OFCLAIMS

COMPLETION PAYMENT  OF SUCH CLAIMS

! 12 30.7755 30.7755
2 5 12,8255 43,5955
3 9 23,0855 66,6795
4 | 2.56% 69.2355
5 | 2 56" 71,798
6 3 7.6955 79.4955
7 | 25651 82.05*
a 4 10.2655 97 3)*
9 | 25655 04,8755
10 0 0.0055 94 87+
i 2 51355 100.00*
12 0 0.0055 100.00*
13 0 0.0055 100.00*
14 0 0.0055 100.00*
15 0 0.0055 100.0055
16 0 0.0055 100.00*
17 0 0.0055 100.00*
18 0 00055 100.00*
19 0 0.0056 100.00*
20 0 0.0055 100.00*
21 ¢ 0 0.0055 100.00*
TOTAL 39 100.0055

This chart gives the number and percentage of claims resulting in
an indemnity payment by the insurer for the year within which the
claim is made after substantial completion. AIll examined claims
resulting in indemnity payment, except for 2, were received
within 10 years of substantial completion. For example, tbe row
in which the left column has an entry of 10 provides the number
and percentage of claims having an indemnity payment that were
received at least 9 years after substantial completion, but less
than 10 years. For year 10, there were 0 claims received that
resulted in an indemnity payment. For claims received within
year 11, 2 resulted in an indemnity paymentj 2 equals 5.13
percent of the total number (39) of claims examined that resulted
in an indemnity payment. Since no claims received after 11 years
of substantial completion resulted in an indemnity payment, the
cumulative percentage at year 11 is 100%f all claims resulting
in an indemnity were filed by the end of the 11th year of
substantial completion.
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VICTOR 0. SCHINNCREA &CGXPAKY INC.
SPECIAL CLAIM STUCY
DISTRIBUTION OF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within I of Claims X gf Claims Cumulative Percentage

One 73* 45.9 45.9

Two 22 13.B 59.7

Three 13 8.2 67.9

four 13 8.2 76.1

Five 12 1.5 63,6

Six 9 5.7 89.3

Seven 5 3.1 92.4

More Than Ten 5 3.1 99.9
159 99.9 99,9

+Based on CNA's records, roughly 32.5X of these claims were brought prior
to the date of-substantial completion.

Study is based upon a review of 250 ONA files set up between Oecember
1979 and October 1980.

The Date of Substantial Completion was established from information
secured from CNA claim records.

159 files contained sufficient documentation which could be used for
the purpose of this study!
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Statute of Repose/Limitations by State, 1993

YearS-WIhin. Date-pf Pisco.Y.ery. Maximum-* Years

(Statute of Limitations) (Statute of Repose)
Alabama 6 months 4 years
Alaska 2 years m
Arkansas :
Arizona 2 years :
California 1year 3 years
Colorado 2 years 3 years
Connecticut 2 years 3 years
Delaware 3 years :
Florida 2 years 4 years
Georgla - h years
Hawali 2 years 6 years
ldaho : :
Indiana 2 years 8 years
Kansas 2 years 4 years
Kentucky 1year b years
Louisiana 1year 3 years
Massachusetts - 7 years
Maine : 3 years
Maryland 3 years :
Michigan 6 months 6 years
Minnesota : :
Mississippi 2 years :
Missouri 2 years 10 years
Montana 3 years b years
Nebraska 1 year 10 years
Nevada , 2 years -
New Hampshire 3 years
New Jerse 2 years :
New Mexico . !
New York '
North Carolina : 4 years
North Dakota 2 years 6 years
Qhio 1year
Qklahoma 2 years 3 years
Oregon 2 years b years

91 -



*

Pennsylvania 2 years

Rhode’Island 3 years -
South Carolina 3 years Gyﬁ]ars
South Dakota -

Tennessee 1 year 3 years
Texas - -
Utah 2 years 4 years
Vermont 2 years [ years
Virginia - 10 years
Washington 1 year 8 years
West Virginia 2 years 10 years
Wisconsin 1 year b years
Wyoming 2 years )

The statutory time limit for bringing suit is measured from the time at which
the plaintiff could have reasonably discovered the injury. Often States allow
the time limit to run from either the time of injury or the time of discovery,
depending on the nature of the injury.

The maximum period in which a claim can be brought, regardless of whether
the limit is measured from the date of injury or act or the date of discovery.

nrddIM ~d
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BLRTON. G, BISS, of oouree! 3946 CLAY PRODUCTS DRIV E
ROGER F HIMVES ANCHORAGE, ALASKA 99517 1
TELEHONC (6JT) 5 013 o0

February 23, 1997

Representative Brian S. Porter
Alaska State Legislature
House of Representatives

State Capitol

Juneau, Alaska 99801-1182

Re: House B ill 58 (Sponsor substitute)
Dear Representative Porter:

This will confirm my conversation with Jim Sourant of your office
concerning the Statute of Repose. | mentioned to Jim that all
professionals in the State of Alaska are now covered by “claims
made" professional liability insurance. This means that the claim
must arise and be made during the policy period. When a
professional retires the custom is to buy “tail insurance.” This
insurance covers the professional for claims made during the policy
period but which do not arise until after the professional has
retired and no longer carries insurance.

At the present time, most professional “tail” endorsements only
cover three years into the future. In certain limited situations
a five year “tail” endorsement is possible. You do not need much

insurance savvy to figure out that without a statute of repose, all
professionals who spend their lives practicing in Alaska have a
substantial uninsurab.le risk in their retirement years.l

Most professionals carry insurance to protect their clients
(patients) as well as to protect themselves and their fam ilies. An
uninsured loss over five years after retirement without adequate
resources to combat the suit or income potential to recouP the loss
s a devastating situation for the retired professional. Such a
claim could result in the professional and his/her family requiring
substantial state aid in their declining years.

Mhe alternative if for the retired professionr.l to continue
to purchase “claims madel insurance for the remainder of his/her
retirement years. For most professionals this is prohibitively
expensive without income from the practice of their profession.
For instance, some many physicians pay in excess of $§50,000 a year
for “claims made” insurance.



Representative Brian

February 23, 1997
Very truly yours,
BISS & HOLMES

S.

Porter



AVENDVENT
To: SSHB 58 £Y: Rep. Rokeberg
Page 8, line 13
Delete: "Anchorage, all items index"

Insert: "1J. S. City Average, all urban consumers, all items indexes"

a/h "
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EB-1
AMENDMENT

OFFERED IN THE HOUSE BY: Representative Berkowitz
TO:  HouseBill 58

Page 5, line 17;

following “exceed”,

delete “$300,000", insert “$500,000"

Page 5, line 19:

following “section”,

delete “may not exceed $500,000", insert “are not limited”



EB-2
AMENDMENT
OFFERED IN THE HOUSE BY: Representative Berkowitz
TO:  HouseBill 58

Page 4, line 14:

following “provider”,

delete “if the injured person is, on the date of the alleged negligent act
or omission, less than six years of age unless the action is
commenced before the person’s eighth birthday”,

insert “unless commenced within eight years of the date of the alleged
negligent act”



OFFERED IN THE HOUSE
TO: HouseBill 58

Page 6, line 11
following “gain;",

delete “and”, insert “or”

AMENDMENT

BY: Representative Berkowitz

EB-3



EB-4
AMENDMENT
OFFERED IN THE HOUSE BY: Representative Berkowitz
TO:  HouseBill 58

Page 10, lines 30-31:

delete lines 30-31,

Page 11, line 1.

preceeding “trained”, delete “(2)",

Page 11, line 2:

following “issue”, delete and”,insert“.”
Page 11, lines 3-6:

delete lines 3-6

ylyOot



EB-5
AMENDMENT
OFFERED IN THE HOUSE BY: Representative Berkowitz
TO:  House Bill 58

Page 7, lines 6-7:

following “of', delete “a party”, insert “both parties”
Page 24, line 6:

following “by", delete “a party”, insert “both parties”



AMENDMENT

BY REPRESENTATIVE CROFT/ #1

OFFERED IN HOUSE JUDICIARY
TO: SSHB 58

Page 5, line 21 following "(1)™
Delete "is a hemiplegic, paraplegic, or quadriplegic and has permanent
functional loss of one cr more limbs resulting from injury to the spine or spinal

cord"
Insert "suffers severe disfigurement or severe physical impairment”



AMENDMENT

BY REPRESENTATIVE CROFT/ #2

CHERED IN HOUSE JUDIGIARY
10 SSB3X

Page 9, line 15 through page 10, line 16:
Delete all material

Renumber the following sections accordingly.

Page 20, line 11 through line 20:
Delete all material

Renumber the following sections accordingly.

Page 24, lines 13-17:
Delete all material

Renumber the following sections accordingly.



AMENDMENT

BY REPRESENTATIVE CROFT/ #3
OFFERED IN HOUSE JUDICIARY
TO: SSHB 58

Page 3, line 11 through page 4, line 10:
Delete all material

Renumber the following sections accordingly.



AMENDMENT

BY REPRESENTATIVE CROFT/ #5

OFFERED IN HOUSE JUDICIARY
TO: SSHB 58

Page 16, line 8 following "hospital through page 16, line 31:
Delete all material

Insert "may not escape liability for the actions or inactions of emergency room
physicians by contractual device, change in employment status, or purported
notice to or waiver by emergency room patients. Nothing in this section is
intended to modify the standard of care for emergency room physicians or

apply to a physician that is independently hired and not associated with the

hospital's provision of emergency services.”

Renumber following sections accordingly.



AMENDMENT

BY REPRESENTATIVE CROFT/ #6

OHERED IN HOUSE JUDIGIARY
1O SSB3

Page 25, line 18 following "be affected":
Insert "*Sec. 64. This Act sunsets if, on July 1, 2000, the director of the

Division of Insurance certifies to the lieutenant governor and the revisor of statutes
that the liability insurance rates filed with the Division of Insurance have not been
reduced by at least 10 percent from those filed on January 1, 1997. In this section,
"liability insurance” means insurance described under AS 21.12.070(a)(2).

Renumber the following section accordingly.
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CHHERED INTHE HOUEE

0-LS0056\H.3
Ford
2/24/97

AMENDMENT

O SSBE

Page 6, lines 3 - 20:

Delete all material.
Insen new subsections to read:

"(b) Except as provided in (c) of this section, the coun shall require deposit
into the general fund of 50 percent of that ponion of the punitive damages award that
Is equal to c-' less than the greater of three times the amount of compensatory
damages or $300,000.

(c) The coun shall require deposit into the general fund of 50 percent of that

ponion of the punitive damages award that is equal to or less than the greater of four
limes the amount of compensatory damages awarded or $600,000. if

(1) the wrongful conduct or omission arose in connection with a
commercial activity motivated by financial gain: and

(2) the likelihood of death or serious bodily injury from the
commercial activity was previously known by the person responsible for making
policy decisions relating to the commercial activity and the knowledge was gained
from previous instances of death or serious bodily injury arising from the same
wrongful conduct or omission, regardless of where the previous wrongful conduct or
omission occurred.

id) If acourtorjury awards punitive damages under (a) of this section, the
coun shall require that 100 percent of the punitive damages award that exceeds the
maximum amounts described under (b) or (c) of this section, as applicable, be
deposited into the general fund or the Alaska permanent fund under AS 37.13.010.
The party paying the punitive damages shall elect which fund shall receive the money

required to be paid under this subsection.
le) The provisions of this section do not grant the state the right to file or join

BY REPRESENTATIVE CROFTj #\ \



2
3

5

a civil action to recover punitive damages."

Page 16. line 4:
Delete "due the state under AS 09.17.020(aV
Insen "required to be deposited under AS 09.17.020"

Page 23. line 31. after "fund™
Insert "or the Alaska permanent fund"

0-LS0056VH.3



To: Mike Ford

From: Jim Sourant

February 24,1997

Re: Additional amendments to SSHB 58

Mike:

Representative Brian Porter has the following amendments for the bill:

1. Section 17, at top of page 10, lines 1 thru 4, delete the second sentence in its
entirety, starting with the phrase: "The trier of fact " and ending with

"cannot be distinguished." Leave the rest of line 1 on that page intact.

2. Section 39, at top of page 20, line 2, insert the word "fees and™ between the
words "allocating” and "costs".

3. Section 12, page 7, line 8, do not take out the word "[FUTURE}". Leave that
part of the statute the way it was before we made all the other changes.

Tha 1 r ur help,

cc: Brian

IM5¢c: Lisa Kirsch
bee: Mary Gore
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The Role of Punitive Damages in Civil
Litigation: New Evidence from Lawsuit Filings

By Steven Hayward*

HIGHLIGHTS:

 This study offers new data on the frequency and the
effects of punitive damages, based on a detailed review
of more than 1000 lawsuits filed and concluded in San

Francisco County Superior Court.

* Punitive damages are demanded in 27 percent of all
cases where they are conceivably recoverable.

 Lawsuit filing data show that business and
government defendants are four times as likely as an
individual defendant to face a lawsuit that demands

punitive damages.

» Lawsuits that include punitive damage demands
take one-third longer to resolve than suits without
these demands. The average lawsuit in our 1000 case
sample took 15 months to resolve; cases with punitive
damage demands took an average of 21 months to

resolve.

* Steven Hayward is vice president, research for the
Pacific Research Institute. William S. Loughman, an
attorne)(] and senior fellow in legal studies for the Pacific
Research Institute, conducted the research into lawsuit

filings.
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» Punitive damage demands play a significant role in the out-of-court
settlement process, where the vast majority of lawsuits are settled.
Punitive damage demands tilt the playing field in favor of demanding
parties, and increase out-of-court settlement amounts.

» Studies of punitive damage jury verdicts have been interpreted to
suggest that the risk of receiving an adverse punitive damage
judgment is remote. Closer scrutiny of the data, we argue, will show
that the probability of punitive damage awards is vastly understated by
these studies, in part because the data have been improperly qualified.

Introduction

The controversy over punitive damages in civil litigation has centered
around the number of punitive damage awards, and the dollar amounts of
such awards. Comprehensive data on this issue are scarce because there is no
complete statistical database of trial verdicts. However, we believe that

the focus of research on the number of punitive damage verdicts is misplaced
to some extent. Focusing only on trial verdicts understates the scope and
nature of the problem because the overwhelming majority of all lawsuits are
resolved out of court. According to surveys of lawsuits, less than 2 percent of
all cases go to trial. Looking only atthe 2 percent of cases that reach ajury is
like looking only at the visible tip of a large iceberg: it ignores the larger
unseen part below the water line that may do more harm. Thus, to argue that
punitive damage awards are rare is to miss an obvious point: jury verdicts of
any kind are rare. No one would say, however, that because jury verdicts are
rare, lawsuits themselves are insignificant or costless. Yet this is the inference
that has been drawn from various punitive damage studies that focus only on

trial verdicts.l

The right question to ask about the civil litigation process is: what is occurring
in the other 98 percent of cases that are resolved out-of-court? Because 98
percent of cases are resolved out of court, itis important for researchers and
for public policy makers to understand what is going on in these cases, and
how the legal rules, including the relative probability of punitive damages,
affect the outcomes of the negotiation process for out-of-court settlements.

A large proportion of lawsuits today include punitive damage demands.
Because 98 percent of lawsuits are resolved out-of-court, an important
threshold question to answer is: Do punitive damage demands in lawsuit
filings have a significant effect on the out-of-court settlement process?

1For example, the recent federal Department of Justice estimates of civil suit verdicts in state
courts, discussed below, generated numerous newspaper headlines to the effect that “punitive

damages are rarely awarded."



In an attempt to shed light on this question, the Pacific Research Institute
conducted a detailed examination of more than 1000 lawsuit filings in San
Francisco County Superior Court. We conclude that punitive damages are
used as a weapon to generate more favorable out-of-court settlements,
especially against business and government defendants.

WhatLawsuit Filings Data TellUs

Most punitive damage studies focus on verdicts in the handful of cases that
proceed to trial. There are no empirical studies that examine how often, and

against whom, punitive damage demands are employed.

In an attempt to shed light on these issues, we have scrutinized a month's
worth of lawsuits filed between January 2,1991 and February 1,1991 in the
Civil Division of the California Superior Court for the County of San
Francisco. There were 1,024 lawsuits filed in this venue during this time
period. Our analysis seeks to determine what patterns exist with respect to
the distribution of claims for punitive damages and statutorily mandated
multiple damages. We reviewed each case to determine the type of case, the
principal cause of action claimed, whether punitive damages were demanded,
how the case was resolved, and how long it took to resolve. We picked cases
from 1991 because over 98 percent of cases from this time period had been
resolved, either by trial, settlement, or dismissal, so most could be traced out
to their conclusion. (A complete description of the methodology used in
surveying and classifying these cases is available upon request.)

The highlights of the analysis of these cases include:

° 78 percent of all punitive damage demands were filed against a
business defendant. (See Figure 1 below.)

» Government defendants face punitive demands in more than one-
third of lawsuits filed against government agencies. (See Table 1

below.)

» Lawsuits that inclur ’ punitive damage demands take about six
months longer to resolve than lawsuits that do not include punitive

damage demands.

» The probability of a punitive damage award if a case proceeds to trial
Is 14 percent or higher. For business defendants, the probability is more

than 20 percent.



Of the 1,024 cases we examined, nine (9) cases were designated by the court as
"sealed™ and were unavailable for study. This left a pool of 1,015 lawsuits for
study. 537 of these 1,015 cases, or 52.9 percent, were based on one of three
principal causes of action where punitive damages are recoverable:

1) common law tort;
2) statutory tort or other statutory civil action; or

3) contract/

The remaining civil filings within this pool—478 cases—consisted of civil
law categories where punitive damages are not available or only very rarely
available. These categories include equity causes of action (such as requests
for a temporary restraining order); family law matters (chiefly dissolution of
marriage proceedings); and civil petitions (such as a name change, to confirm
an arbitration award, or to compel an audit entry).

Punitive damage demands were included in 145 of the lawsuits. This
represents only 14 percent of the total pool of lawsuits, but 27 percent of the
suits in areas where punitive damages are generally available (145 out of 537).
Of these 145 filings, 112 or 78 percent were filed against a business defendant.
This breakdown is displayed in Figure 1 below.

Figure 1: Distribution of Punitive Damage Demands by Type of Defendant

Government
8%

78%

Although punitive damages are not normally recoverable in contract lawsuits, many contract
suits nowadays include secondary causes of action, such as fraud or "bad faith," which can
suffice as a basis for punitive damages. For this reason, contract cases have been included in the
pool of cases which can potentially involve a viable claim for punitive or statutory damages.



Ofthe 1,015 cases reviewed, only 22 went to trial, or 2.1 percent. This is
comparable to the trial rate estimated in the Department of Justice study, and
Is consistent with most studies of lawsuits. Seventeen of these 22 cases were
tort, statutory, or contract cases (in which punitive damages may be alleged).
O fthese 17 cases, seven were court trials (heard by ajudge instead of ajury)
and 10 were jury trials. Business entities were the primary defendant in 11 of
the 17 trials; government entities and individuals were named as the primary
defendants in three trials. Six of the 17 cases (two court trials, and four jury
trials) included punitive damage demands. Two of the 17 cases settled during
trial. Of the remaining 15 cases, plaintiffs won in seven of the trials, while
defendants won eight. No punitive damages were awarded in these verdicts.

Table 1 categorizes cases according to the type of primary designated defendant
(individual, business entity, government entity, and non-profit organization).
Table 2 displays the same data according to type of case instead of type of
defendant. The data in these tables demonstrate that punitive damages are
overwhelmingly alleged against business entities. Businesses face punitive
damage demands roughly four times as often as individuals.

Government Agencies Frequently Targeted

Another remarkable feature is apparent in Table 1: Government entities face
punitive damage demands more than one-third of the time (35 percent).
While defenders of punitive damages argue that punitive awards are
necessary to prevent allegedly gross negligence, malice, or willful harm by
businesses, such malicious behavior can hardly be just as frequently alleged in
government. But government entities, like businesses, are perceived to have
"deep pockets" and make attractive targets for punitive damage demands.
Thus, taxpayers, and not just business interests, bear the direct cost of
punitive damages. Many of the lawsuits brought against government, and
defended at taxpayers' expense, are patently frivolous. For example, in one
case from our research, Buford v. California Department of Real Estate, the
plaintiff demanded $3 million in punitive damages because the agency had
refused to grant him a real estate license. The Department of Real Estate had
to answer the suitin court, pointing out that the plaintiff was a convicted

felon.

Another notable suit was Shervin v. California State Police. Alleging that
five state police officers had burstinto his home without a warrant but on the
direct orders of Governor Deukmejian, Shervin demanded punitive damages
based on seven different allegations, including "organized conspiracy,
racketeering and/or extortion, to subvert the court and to obstruct justice."



Additional allegations included *torture/* and the accusation that the
California State Police were engaged in "an extensive, continued and
perpetual gigantic organized conspiracy™ of an unspecified nature. This was
ihe fourth such lawsuit Shervin had brought against various government
agencies in recent years, all defended at taxpayer expense.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and
Contract Cases, and Punitive or Statutory Damage Claims Frequency by
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as primary-designated defendant)
Punitive damages  j

Category of case: Total # of cases: demand included:
Common law tort: 169 16
Statutory tort/actions: 1 0
Contract: 34 5

Totals: 204 21
Frequency of punitive damage claims: 10.29%

BUSINESSES (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand included:
Common law tort: 184 74
Statutory tort/actions: 26 19
Contract: 80 20

Totals: 290 113
Frequency of punitive damage claims: 38.97%

GOVERNMENT ENTITIES (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand included:
Common law tort: 25 6
Statutory tort/actions: 6 4
Contract: 6 3

Totals: 37 13
Frequency of punitive damage claims: 35.14%

NON-PROFIT ENTITIES (as primary-designated defendant)
Punitive damages

Category of case: Total # of cases: demand included:
Common law tort: 5 0
Statutory tort/action. 0 0
Contract: 1 0

Totals: 6

Frequency of punitive damage claims: 0%



Table 2: Distribution of Punitive and Statutory Damages Claims Among Civil
Filings by Category of Lawsuit, 1991

Common Law Tort Cases

Primary Designated Defendant
(Punitive Damage Claims in Parenthesis)

Individual Business | Gov't Entity Non-Profit
Totals 169 (16) 184 (74) 25 (6) 4 0
P.D.s as % 9.47% 40.22% 24.0% 0%
PDs for all common law tort cases: 24.87%  (96/382)

Statutory Tort Cases

Primary Designated Defendant J
(Punitive Damage Claims in Parenthesis)
Individual | Business | Gov'tEntity | Non-Profit
Totals 1 (0) 26 (19) 6 4 0 (0
P.D.s as % 0% 73% 66% 0%
PDs for all statutory tort cases: 66% (23/33)

Contract Cases |
Primary Designated Defendant
(Punitive Damage Claims in Parenthesis)

Individual Business | Gov't Entity Non-Profit
Totals 34 (5) 80 (20) 6 3 1 (0
P.D.s as % 14.71% 25% 50% 0%
PDs for all contract cases: 23.14% (28/121)

Duration: Punitive Cases Take Longer to Resolve

Another significant finding of this sample of lawsuit filings concerns the
average duration of the cases. We assigned a duration value to each case in
the sample. The purpose of this analysis was to gauge the length of time until
each case was resolved, and to see whether lawsuits that included punitive
damage demands were concluded more quickly or less quickly than lawsuits
that did not demand punitive damages. Our analysis of the duration of cases
showed that lawsuits that did not include a punitive damage demand were
concluded in an average of 15 months, while punitive damage lawsuits
required an average of 21 months to conclude—a six month difference.

It is difficult to know whether this distribution of case filings, punitive
damage demands, and average duration to resolution holds constant in the



case filings in other jurisdictions. But for purposes of illustration only, z/this
distribution were roughly similar in all the jurisdictions covered in the
Department of Justice estimates, it would suggest that a business defendant
facing a punitive damage demand would have about a 14 percent probability
of receiving an adverse punitive damage judgment at trial—substantially
higher than the 5.9 percent of trials that resulted in punitive damages in all of
the trial verdicts considered as a whole in the DoJ study.2 Itshould be
emphasized here that many of the 75 counties included in the DoJ study, such
as Washington state counties, do not allow or severely restrict punitive
damages, so the overall probability in areas allowing punitive damages is
certainly much higher than 14 percent.

Asking the Right Questions: The Dynamics of Lawsuit Settlement

To appreciate fully the significance of the findings of our analysis of lawsuit
filings, it is necessary to understand how punitive damage demands may
affect the calculus of out-of-court settlement demands. A review of the
scholarship about this subject will establish the following conclusions:

1. The unpredictability of a prospective punitive damage award
contributes significantly to the uncertainty (and therefore the risk) of a
court trial outcome.

2. Both the uncertainty posed by the prospect of unlimited punitive
damages, combined with the relative probability of a punitive damage
award if a case goes to jury trial, provide litigants who demand
punitive damages with potent leverage against risk-averse defendants,
and tip the balance in settlement bargains in favor of litigants with
weak or even frivolous cases.

As mentioned previously, concentrating on trial verdicts overlooks "where
the action is" in civil litigation: out-of-court settlements. We are not
suggesting that verdicts are unimportant. To the contrary, punitive damage
verdicts are like the tip of the proverbial iceberg. The small number of trials
affect decisions in the vast majority of lawsuits that do not proceed to trial.
Verdicts are "information signals™ for litigants. Even Stephen Daniels and

2 The calculation for this figure is as follows: In our case sample, 38.5 percent of business cases
include a punitive damage demand. The Department of Justice report estimated that there
were 5,240 tort cases against a business defendantin its sample of cases from 75 counties.

Holding constant from our sample, thiswould suggest that 2,017 of these cases included punitive
damage demands (38.5% of 5,240 cases). Ifwe assume that the proportion of punitive verdicts is
in parity with the distribution of punitive demands (i.e., 78 percent against business), then 284
of the 364 punitive verdicts in the DoJ study were against business defendants. These 284
verdicts represent 14 percent of the 2,107 cases.



Joanne Martin, who are strong proponents of punitive damage awards, note
that "jury verdicts in the minority of matters actually adjudicated play an
important role in determining the worth, or settlement value, of civil

matters filed but not tried."3

To get a proper perspective on how this process works requires a
consideration of the basic dynamics of a lawsuit. There is growing scholarly
literature that offers several models of decision-making in the litigation
process, especially in cases involving doubtful or even frivolous legal claims.
"Situations involving litigation are a paradigmatic case of bargaining
conflict,” Kip Viscusi has written, and hence susceptible to illumination
through game-theory and decision-tree models.4 As professors Robert Cooter
and Daniel Rubinfeld of U.C. Berkeley have noted, "The attributes of
litigation bargaining—rivalry, communication, side payments,
interdependency, and uncertainty—characterize bargaining games as analyzed
in microeconomics."5 This approach can help clarify the role of punitive
damages in changing the calculus of settlement between litigating parties.

The first thing to understand about lawsuits under American law is that the
plaintiff has the opening strategic advantage: even a plaintiff with a weak case
places the defendant in the position of having to defend himself (and
therefore incurring legal costs), or else the defendant will be liable for the full
claim on a default judgment. Hence, even a defendant facing a suit without
merit is often willing to pay an amount that is less than his prospective
defense costs to settle the case and "make it go away.” According to various
studies, the cost of defense in an average tort lawsuit ranges from $6000 to
$10,000, depending on the kind of suit.6 A litigant with even a mildly
plausible basis for an average suit can often expect a nuisance settlement
value within this range. Professors David Rosenberg and Stephen Shavell of
Harvard Law School comment: "By filing a claim, any plaintiff, and thus the
plaintiff with a weak case, places the defendant in a position where he will be
held liable for the full judgment demanded unless he defends himself.
Hence, the defendant should be willing to pay a positive amount in
settlement to the plaintiff with the weak case—despite the defendant's
knowledge that were he to defend himself, such a plaintiff would
withdraw."”7 University of Michigan economist Avery Katz adds that in

3 Stephen Daniels and Joanne Martin, "Myth and Reality in Punitive Damages,”" 75 minnesota
Laiv Reyiew_1'64_(OCt0ber 1990) p. 2. . . . . )

4W. KIEI Viscusi, “Product Liability Litigation with Risk Aversion," souma of Legal studies,
Vol. XVH (January 1983) p. 120.  ~ _ _ _ _
5Robert D. Cooter and Daniel L. Rubinfeld, "Economic Analysis of Legal Disputes and Their
R@SO'UthD," Journal of Economic Literature, VOl. XXVII (Sep ember 1 ), g 1069. )

6J. Kakalik and_N. Pace, Costs nnd Compensation Paid in Tort Litigation ( anta Monica:
RAND Corporation Institute for Civil Justice, 198%) o

7D. Rosenberg & S. Shavell, "A Model in Which Suits Are Brought for Their Nuisance Value,

5|nternational Review of Law and Economics (1983), p 3



many cases "the defendant is willing to pay a setdement up to the amount of
his defense costs in order to avoid having to respond to the plaintiff's

complaint.”8

The main determining factor of whether a filed lawsuit will yield a
settlement to the plaintiff is the "threat credibility” of the suit, i.e., what is the
probability of a verdict favorable to the plaintiff if the case goes to trial, and
what is the likely amount of damages that the plaintiff could win? The
scholarly models of the out-of-court negotiation process suggest that an
increase in the prospective amount of a jury verdict increases the likelihood
of a settlement offer by the defendant, and tends to increase the amount of
such settlements. Professors Kathleen Engelmann and Bradford Cornell
argue that "it is almost invariably the case that increasing the cost of litigation
increases the probability of settlement.”9 Professor Barry Nalebuff of
Princeton University concurs, noting that "an increase in the court award . . .
raises the probability of settlement.” 10

This can be true even in frivolous or marginal lawsuits, or lawsuits with a
doubtful chance of success at a trial. Professor Katz comments: "The main
reason that frivolous suits are not always met with a blanket denial and
refusal to negotiate, of course, is that the defendant rarely knows the merits of
the claim with certainty. Since refusing to take a valid claim seriously can be
quite costly, a frivolous plaintiff may be able to take advantage of the
defendant's uncertainty regarding the claim's validity to extract a substantial
settlement.” Moreover, Katz adds, "higher trial costs raise the defendant's
benefit from settling with valid claimants and makes him more willing to
tolerate the cost of settling with strike suitors." 11

The point is: punitive damage demands will often tip the balance of power in
bargaining to the plaintiff, even one with a weak or frivolous case. It does so
in two ways: by increasing the size of a prospective jury award (by an
unpredictable and potentially enormous amount) if the case is taken to trial,
and by increasing the legal costs that a defendant will have to incur to fight
the suit at trial. First, to use a hypothetical example: while a $50,000 lawsuit
with arguable merit might have a settlement value of $20,000 or $30,000, a
$50,000 lawsuit that also demands $200,000 in punitive damages is no longer a

8 Avery Katz, "The Effect of Frivolous Lawsuits on the Settlement of Litigation," intemationa
Review of Law and Economics, Vol 10 19%) p. 4, ) o )
9 Kathleen Engelmann and Bradford ornell, “Measuring the Cost of Corporate Litigation: Five
Case Studies,” sournal of Legal studies, VOI. XVII T(June 1989), P 397. For a general discussion of
this point, see John P. Gould, "The Economics of Legal Conflicts," sournal of Legal studies, VOI.
2. No. 2 (June 1973), pp. 279-300; Lucian Arye Behchuk, "Suing Solely to Extract a Settlement
Offer," soumat of Legal studies, VOI. XVII (June 1988), pp. 437-450; Cooter and Rubinfeld, op cit
10 Barry Nalebuff, "Credible Pretrial Negotiation," RaND Journal of Economics, VOI. 18, No. 2
g:Slummer 1987), p. 28,

Katz, op cit., p. 45,



$50,000 lawsuit for purposes of settlement. The presence of a punitive
damage demand provides leverage for the plaintiff to force a higher
settlement value from the suit. Second, the presence of a punitive damage
demand often requires a more extensive, more costly, and more time-
consuming defense by the defendants. Most punitive damage demands are
based on claims of intentional wrongdoing or "conscious disregard" of the
rights of the litigant. Defending against such extraordinary claims usually
requires a more expensive discovery process than ordinary damage claims. In
addition to a discovery process about the basic facts of the injury or fraud
involved in the tort allegation, determining the malicious intent of the
defendant will involve more extensive, and therefore more expensive,
document searches and depositions.

The key dynamic of the out-of-court settlement process is uncertainty.
Obviously if the outcome of jury trials were highly predictable, few if any
cases would ever go to trial. The parties would always settle. It is the
uncertainty of trial outcomes that has led to a thriving market for jury verdict
data services, which are intended to provide at least some guidance to
litigating parties to help estimate the risks of trial and the parameters of a
reasonable settlement. Punitive damage demands add dramatically to the
imeertainty of out-of-court settlement deliberations. The inclusion of a
punitive damage demand increases the potential amount of an adverse jury
award by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability
of receiving a punitive damage verdict if a case is taken to trial. The
plaintiffs leverage is only effective if the threat of extracting punitive
damages from a trial is credible. What makes a punitive damage demand
credible in the eyes of a defendant? The studies that minimize the number of

punitive damage awards are highly misleading on this point.

For example, the recent Department of Justice study's estimates on civil
lawsuits seems to suggest that because so few cases result in punitive damages
(364 out of 762,000 cases filed, or .0004 percent), the threat of a punitive
damage demand in a lawsuit pleading is not very credible.12 But this is to
miss something rather obvious in the DoJ statistics: because only 1.5 percent
of the lawsuits actually went to trial, the relevant question to ask is: what is

12"Civil Jury Cases and Verdicts in Large Counties," U.S. Department of Justice, Bureau of
Justice Statistics, Sﬁ(eual_ Report NCJ-154346, July 1995. It is important to take note of the
methodological difficulties with this study. While the study purports to represent a review of
762,000 case filings and 12,000 jury verdicts, in fact the Department of Justice only scrutinized a
sample of these cases. It is from these samples that extrapolations are made in the various
tables in the study. The sample size is not divulged. This is why we have consistently referred
to the Dol's figures as “estimates.” Finally, the Department of Justice study does not provide a
state-by-state breakdown, so it is impossible to ofter observations specific to California based

on their estimates.



the risk of receiving a punitive damage judgment if a case is brought to trial?
The 364 punitive damage verdicts in the DoJ estimates take on a new
significance if pondered in this fashion: they amount to 3 percent of the 12,000
cases tried, or 5.9 percent of verdicts in which the plaintiff was the winner.
Three percent, or even 5.9 percent, still may not seem very substantial to
outside observers who do not bear the risk themselves, but it is crucial to
remember, however, that many if not a majority of these cases that went to
trial did not include a punitive damage demand as a part of their pleading.
Secondly, the DoJ statistics do not tell how many of the suits that included
punitive damage demands, or how many of the verdicts that included
punitive damages, were suits brought against businesses as opposed to
individuals. (The Department of Justice has the data to make this breakdown,

but chose not to report itin its study.)

The disaggregated figures in Table 3 below, taken from the Department of
Justice estimates, tell the story more clearly.13 Although the DoJ estimates are
severely limited because they do not tell us whether the defendant in these
verdicts is an individual or a business, and does not tell us what proportion
of the cases that went to trial sought punitive damages, they do confirm that
the probability of receiving a punitive damage award is significant.14 For
example, in employment law cases (nearly all of which were brought against
business defendants), we see that 26.8 percent of all verdicts included punitive
damages, with a hefty median punitive award of $179,000.

13These data appear as Table 8 on page 8 in the Department of Justice study. _
14As pointed out above, the Dol did not actually analyze 762,000 cases on a case-hy-case basis.
It would take years to conduct such an analysis. “But unless a substantial sample of cases is
analyzed closel¥, it is impossible to answer some key questions about what is happening. The
Dol does not estimate how many of the 762,000 suits requested AOUHI'[IVQ damages as a part of
their filing, or how many of the 12,000 that went to trial included punitive damage demands.
But without knowln%hls, itis difficult to judge the significance of some of the Dol findings,
For example, while the Dol stud¥ notes thiat only 13 out of 403 medical malpractice verdicts
included punitive damages, the study does not say—because the Dol does not know—how man
of those 403 cases demanded punitive damages as a part of their case filing. Although the Do
estimates do break down suits filed against individuals and filed agialnst business, it does not
reveal how many of the suits against business that went to trial included punitive damage
demands. Again, tire Dol cannot know this without actually examining each and every case
filing. Because the DoJ study is based on estimates instead of a hard count of actual cases, it
cannot tell us much that is meaningful about the relative risk posed to defendants who face

punitive damage demands.



Table 3: Punitive Damage Awards for Plaintiff Winners in Civil Jury Cases in
State Courts in the Nation's 75 Largest Counties, 1992

o N % of plaintiff
Plaintiff winner ~ Amount of punitive damages awarded to winner cases
Cases plaintiff winners with punitive
\ 0o f damages
) 0
e O O
e %ﬂltl\;?q Total Median Mean  SBOK gl
Case type:
All {u ry cases 34 59  $267,879,000 $50,000 $735000 237 116
Tort cases 19 40 91,477,000 36,000 481000 227 101
Automobile %5 24 35535,000 25, 641000 199 75
Premises liability 15 17 1,272,000 40,000 87,000 0 0
Product liability 3 2.2 40,000 9,000 12,000 0 0
Intentional tort™ 3 185 10,926,000 25,000 286000 138 85
Medical malpractice 13 31 3,120,000 199,000 245000 318 0
Profsnl malpractice 15 157 6,077,000 250,000 412000 440 85
Slander/libel 8 29.8 1,341,000 47,000 164000 342 9
Toxic substance 13 6.2 26,420,000 1,692,000 1994000 ™7 A
Other tort 0 12 6,746,000 100,000 226000 209 109
Contract cases 169 122 169528000 52,000 1003000 244 126
Fraud 3 21.2 7,339,000 45,000 191000 189 104
Seller plaintiff 24 56 1221000 22, 51,000 0 0
Buyer plaintiff 47 124 21,446,000 27,000 581000 286 111
Employment 46 268 132,759,000 179,000 2875000 421 261
Rental/lease 1 113 399,000 50,000 37,000 0 0
Other contract 2 18 365,000 145000 162000 444 0
Real property cases 5 117 6,873,000 85,000 1375000 400 400

Another point should be made from the DoJ estimates. While defenders of
unlimited punitive damages prefer to use median punitive award figures
because a few large awards can skew average award figures, this point can be
turned on its head. The large disparity between median punitive award
amounts and average award amounts ($50,000 and $735,000 respectively in
the DoJ estimates) highlights the unpredictability of punitive awards. As our
previous report on punitive damages in California showed, there was a huge
range in punitive damages awarded between 1990 and 1994, demonstrating
that punitive damages are unpredictable and arbitrary.15 In California cases
during this period, the range of punitive awards runs from 710 times
compensatory damages to .0001 times compensatory damages. (In one case, a
defendant who was not assessed any compensatory damages was nevertheless

15P_unitive Damages in California: A Preliminary Report (San Francisco: Pacific Research
Institute, 199%).



hit with $62,000 in punitive damages.) It is precisely this uncertainty that
provides the plaintiff with additional leverage in the settlement process.

Conclusions

The California statutes governing punitive damages use exceptionally strong
language to prescribe when punitive damages are appropriate. Punitive
damages should be awarded where there is "clear and convincing evidence"
that a defendant has behaved with "malice," or has engaged in "despicable
conduct which is carried on by the defendant with a willful and conscious
disregard of the rights or safety of others.” Other descriptions include
"oppression, intentional misrepresentation, deceit, or concealment of a
material fact. . Unless it is implausibly assumed that such extraordinary
behavior is rampant and pervasive in California, the frequent appearance of
punitive damage demands in lawsuit filings is evidence that they have
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage demands
have little or no effect on the cost and outcomes of litigation. The uncertainty
and risk posed by potential punitive damage awards magnifies the leverage of
such demands in out-of-court settlements. The prospect of “runaway juries"
is far from fanciful. Even judges have felt compelled to speak out about this
phenomena. In a recent California trial involving an employment dispute
that resulted in an $80 million punitive damage award, the trial judge set

aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and
conduct, and so unsupported by the evidence it shocks the
conscience of this court to the point that the court cannot
countenance such a result and feels compelled, despite its respect
for the jury process, to grant a new trial ... Punitive damages
award is excessive and clearly motivated by passion and prejudice
[of the jury]. The award does not bear a reasonable relationship to
the nature of defendant's action and the extent of plaintiffs'

injuries."16

Despite the admonitions of California statutes that there be "clear and
convincing evidence" of extraordinarily deliberate malicious behavior, it is
clear that new guidelines and limitations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, LOS AngeleS County Superior Court Case No. BC 075519
(December 15,1994).
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next Session But% T AlaskaJudiicial Council) arc that insur-
said she would disreg- rd the ance premiums are not based on litiga-

Task Force recommendations.  tion or settlement experience in AlaS
nor elsewhere. Instead, insurance
Tort rnean?ta avil wron eé)aﬁ rr)r\eésn%umntrates are Hs]y on therr
injury resulting froma Investment success or failu
d JtyryThe d 0 aisesfrom  cial markets and alsoon predrctable
society’s expectations of inter- - business cycles.
rsonal conauct rather than ,

rom acontract or other pri- FZE ASMA recommends | he Ieg%(rases
vate relationship. Tort reform  [agure should caP |aintiff attorr%e
recommenaations MA are cont

were presented to the Gover- rst 000

nors aé,k E%r:c% r%nr eN?e/seern?e o0 3 ]/3%ofthe next
%nd sate 2596 0f the next $500,000

mgdr assocratron have 1% ofany amount ex-

repeatedly insisted thatwe ~ ceeding $600,000

PP?<E> 5

APIRG recommends: Capping only "contin-
glen Peoees discriminat agarnst ooor or'middle

attorne at
hour ates or.on retarner g é)n
attor discriminates
can pay them on an hourly JBSIS or on retarner Wny
not cap the hourly  retainer rates that defense
attorneys make so as to level the playing f|eId Or
hetter yet the Ileorslature should cap doCtor and
ﬁ ] t Re"orm Cost Oontarnrnent)f in
exc an%e for a no- aut state health insurance Tor
d soon... before lower 48
rrultrnatronal HMO S cap Alaska health care provid-
ers. Canadians are considering changing to a tow
tiered health car system one for theick, and one
for everyone else (like the United States). Instead of
the U.S, becoming more humare like other coun-
tries other countrres noware becomrng more mean-

sprrrt 5 should
rnone but thkeyessould not be able toget
ncho thernjuryand sickness of peaple.

(3? ASMA recommends; Thejury should ke
allowed to know that the plaintiffreCeived jnsurance,
%rrlég)s compensation or other proceeds (collateral”

APIRG recommends. The current system
requires that if there is money awarded for med
expenses which were paid by insurance or vvorker

compensation, they this money must be paid back
the plaintiff (subrogation). There i no windfall o
the plaintiffunder the current system. To allow
jury to knuNcoIIateraI sources only lets negligent
wrong rga less. . Disclosing co Iateral SOUIrces to
thelury hu Iarntrffbecause reducing the
potential amount ofan award may result in'the
:)ossrbrlrty ofan attomey not taking a case or in
Settling unjustly.

4? ASMA recommends; The legislature should
allow cither partly lo require that ah award be paid
g&ésn)stallnents (periodiic payment of future dam:

... Continued on pg. 6...

Available
Scholarship

Alaska Sea Services Scholarship Fund—
$1000 awarded to a depe ndent cI||I ofa Reqular
o el
0eased, mrss?ng In- actron or?n ac}nIP% reBenrrst
Btatusv\ho s/vrasalega] resicent of Al
t OIlrcar:ctsI Irr[uBt atan accréeaolt]eoll coIIf aBt
ending full-time pursuing a Bachelor of ArtB or
|enceJ D%aoﬁtjne 0 apply 1s April 30th.*



APU Joumal

20 Days for $20!

YouWait me to jump

off What?!
by Crec Bol
Lookrn for sornethrn todo over the v&tgro f by Heidi Wit
thevvrnter da Ig and have fun7 Th CM On Noverber, 16th, while manyAPU residents were still snoozing, 14
door Program | runnrnc%as ROTC students from ColonyJunior High were on route to APU. “What
Cross COUﬂt SKi rentals for U I D holders for you ask? They came tospend the day participating in the APU Chal-
only. You can rent a pair of skis, boots, and Ien e Program.  These students spent the day crossing chocolate rivers,
ies from Decerber 16 toJanuary 4 for onIy (%mg rom vines carrying buckets full of nitroglycerin, climbin
dollars, There isalimited SUIOPW, blindfolcled, and diving into'crowds of people. Saunds like fun huh?!
Wywanttocome by and reserve tfem ViEll you're n titg Uk 5o much so, that the facilitators (Heidi Wit
Tonro Verzor j,Josh Hedberg, andJason Gleason) almost forgot we
\\ere getting pard' The Oolony students spent theday doing all of these
Ifyou have never cross country skied before thingSand more. In fact, they hadl so much FUN sore of themjust dam
this is the perfect opportunity teach YOUVSEW near peed their pants from Iau ing somuch!” It wes a great suicoess for
how. Students have been comin al. Nowyou mi ht ask "What the heck is Lgiorng onhere & AP and how
and checking out skis for the fi trrre \Mth can I Jon in the un?l" Sim Ie it's the APU Challenge Program and
the APU tral so close by, there are %eah ou can gel involved. Contact Heidi Wilt (x8328) or Cree
plenty of skiin opportunities within welking Bol 14¥for further informetion. Woo Hoo!*
dlistance from your dorm room

|fyou would rather have instruction, it's not
t00 late to sign up; or Cross countryI
The Ski Pro?ram is offering lessors to stu-

Great Job Turkey Trotters

dents for 0 t%e$15 dollars. "Take alesson and :

%hen spend the next 20 days improving your by Kim Brownsberger

AMIGLL A great time and prizes vvere had by all a the 1996 Annual Turkey Trat race

For more |nformat|on call the Outdoor Pro- Palll Twardock (and bud r) Narc Philll Jason Gl eason R IS,

gram at 564-8314.* Nathan , Crec Bal, Karen Plentnikoff, Ulrica Olsso and Charte
Fahl were the nine brave fleet-footed participants foIIovvrng the LARGE

lunch vve al had prror to the race.

look forward to even more partici-

pants in future races *

...Politics, cont.from pg. 5...

APIRG recommends: Ifaplarntrffv\as required togetan  Botelho, Attorney General, “The deletion of tolling for minors

award in periodic nts, then a seriousl dIS I rson
v\rouldnoJrOe er |tﬁgy%]eget berefits from St
Security or Aid t0 the disabled, ect. This vvould beavvrndfall

for the government at the expense of the victim

().  ASMA recommends. Allow dactors to contract with
patients for mandatory arbitration of malpractice claims.

APIRG recommends Arbitration or mediation should
be mandatory, but vo untary People should be able togo
to trail "as well &5, not instead of. Alas
rrght toajury given to us with the founding of our country and
olr slate.” Andour current emalreadly allows for vo untary
medratron The legislature should notr more costs and
Sﬁ ays nt[o itigants, but rather make the court [rocess more
icie

§6) ASMA recommends: Maintain the current statute of
imitations for injury or death of persons over the age of six.
For chrIdren un er'the age six, an action should be brought
oc?< ht or withiri two years, whichever is longer. How-
ever the clock would stop If there wes fraud, intentiorial con-
%ajer:rtent t%e ffacts, or if there exists an undiscovered foreign
Ject in

(7)  ASMA recomnends Prohibit suits after eight years
easured from the Oate of the act the'injary of
kath (Statute of Repose).

APIRG recommends: The statute of limitation should
remain as itis. Currently aminor has until age 18 plus two
years. And there isno of repase. AccOrding to Bruce

UE

[ B

kans have a fundamental

would violate dug process If minors are deprived of their access

to court. See, Bush v. Reid, 516 24 1215, 1219 (Alaska,

1973). A minor may not enforce erT]?Ienghts In hrs or her own

name or enter INto a contract until

20.010. An additional concern is lifi atron theformer minor

against the parent of guardian for failing to rrng a personal

|n u actron Thrs concern would especially impact the
asac ild custodian. There may alsobe equal protection
lons re ardrng different treatment of minors, who are

mcompeten tofilesuit by reason of mrnorrty and |

Incompetent tofile suit by reason of mental dlisability.

(hat ASMA recommends; Continue the medical review panel
been in existence in Alaska since 1975, but ch

met ods of choosing the three physicians, and change the

questions asked.

APIRG recommends:. The expert advisory panel should
be eliminated because itis biased and it limits and Injured
person's legal rights toaccess { justice by givi n%l the doctors the

vvertodecrderfthecasevu go toaju StatIypeo
been held unconstitutional |n several Other
AIaskaS reme Cou heId the valjdity of the medlical review
el in evcs V. HY osp. Alaska. Inc, However, since It
Imited the soope of its hoIdrng to the facts of that particular
casebecauses dd nothaveenou hstatrstrcsan actual
evidence a future claim mi 6q dr er e% %ued that Alaska
Slatutucs section 09.55.536 violat her fight lo ajury tnial,
increased her burden of persuasion, deprrved her ofdue ro
0ess of law and violated separatron of povvers prrnch
also claimegl the panels were biased and bore 1o refation to
their asserted goals (Alaska Law Review, Vol. 9:2, 1992).*
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February 21, 1997

Representative Green RECEIVED
presentative Bunde EEB 25 1907
presentative James

presentative Porter

presentative Berkow itz

presentative Croft

presentative Dyson .

aska House of Representatives

ate Capitol

uneau, AK 99801-1182

Dear Judiciary Committee Members:

We have reviewed HB 58, and oppose many of its provisions.

e
e
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e
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1. The Punitive damages provision can be amended to satisfy
everyone's concerns.
AKPIRG proposes an effective compromise provision on punitive

damages that w ill protect everyone's interests. There has been a
fair amount of debate in this state about whether the law governing

Bunitive damages should be amended. Generally, the consensus has
een that the idea of behind punitive damages - to punish
exceedingly callous conduct that threatens severe public and
individual harm - is good policy. However, the perceived problem

is that punitive damages might, in a particular case, cause a
business to go bankrupt or to face an unfair amount of hardship.

An absolute punitive damages cap has been proposed by some in the
past to prevent this occurrence. However, a flat cap would be
devastating to small businesses, and absolutely ineffective against

large corporate actors.

There is a very fair and very effective compromise position
between those who feel a flat cap will provide an inadequate
deterrent for the largest corporate actors, and those who feel a
cap to protect smaller Alaskan businesses is necessary. Punitive
damages can continue to properly deter and punish egregious conduct
if they are capped, for the most egregious cases, at the
defendant's 5-year average gross annual income. AKPIRG

We have never seen any evidence that in ihis State that courts, after reviewing jury
awards for constitutional soundness, are awarding too much in the way of punitive.dama?e_s.
However, if the Legislature determines that such evidence exists, then it should consider a fair
and flexible cap proposal that reflects the reality that some defendants can and need to be
punished and deterred more than others. A fair proi)osal should provide adequate deterrence
and punishment, but should not threaten to put small Alaskan companies out of business.
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supports this concept, as should all those on the various sides of
this issue who wish for an effective compromise.

~ This cap would work as follows, and would protect small
business much better than a flat dolflar cap. A flat dollar cap of,
for example, $500,000, would threaten devastation for most local
fam ily businesses.

%k k%

Punitive Damages Cap:

(@) Punitive damages awarded pursuant to existing law may not
exceed the greater of: 1) the defendant's, or the defendant's
owner's, gross income for the calendar year the plaintiff suffered
injury; or 2) the defendant's insurance policy lim its.

(b) In the case where a defendant company or corporation is
owned by another, the gross income of the owner shall constitute
the defendant's "Gross income". An "owner" under this section is a
person or entity that holds a 95% or greater ownership interest in

the defendant,

*x ¥ 0k %

Section (b) addresses anissue of accountability that s
fought in every case. A corporation should not he able to hide its
income for F.unltlve. damages purposes by creating "sub" corporations
which have little in the way of assets or income on paper. This is
a shell game that frequently gets played in the courts - but which
courts that have addressed the subject have often said should not
be played. The goal of punitive damages is to falrlg punish the

on

owner of the company. [f a corporation is owned by ald Trump,
he should not avoid scrutiny by arguing that the corporation IS
owned by another corporation, which he in turn owns. See TXO

rces Corp., 419 S.E.2d 870, 890

Production Corp. v. Alliance Resou
W. Va. 1992), aff'd. 113 S. Ct. 27
Co.. Inc.. 619 F.2d 814, 824 (9

11 (1993); Mihara v. Dean W itter
th Cir. 1980); Riley v. Empire
Airlines. Inc.. 823 F. Squp. 1016, 1023 (N.D. N.Y. 1993). Dushaw v.
Roadway Exp.. Inc.. 816 F.Supp. 1229, 1239 (N.D. Ohio 1992) (court
takes judicial notice of parent's wealth is affirming punitive

damage award).

2. Apportionment of Fault to Invisible Parties - A Shell
Game.

HB 58 grants wrongdoers another weapon to use against innocent

citizens. Currently, if a wronoi?3r claims a third person is
partially resPonS|b|e for harming a citizen, it must make that
party part of the suit. Damages w ill be split among all the

responsible parties. A new provision allows defendants to play the
game of never mentioning that a third party is responsible until it
the time has passed to name the third party. It is unfair to allow
a defendant, who has caused aplaintiff's injury, to deprive a
E|alntlff of compensation by strategically pointing at someone it
nows cannot be named as aparty. This is gamesmanship, not

justice.
-2 -



HB 58 then goes so far as to punish victims of malicious
conduct and other wrongs. If a victim wins a case, s/he only gets
partial attorneys fees, at best. Under HB 58, if a person proves
s/he has been victimized by malicious or other wrong conduct, the
wrongdoer may recover full attorneys fees against the victim. This
w ill occur it a jury awards her/him one dollar less than what the
wrongdoer offered to gay to prevent her/him from taking the case
public to a jury. iven the provision's pre-Audgment interest
provision, this penalty will be imposed even where, adjusted for
inflation/interest, a jury awards the plaintiff more than what is
offered.  Thus, someone who proves a $50,000 claim of fraud may
have to pay $400,000 in attorney's fees for time billed at
$250/hour by a corporate defense firm. This is an injustice.

3. Statute of Repose

A few years ago in the North Slope Borough a house burned
down, killing and injuring innocent children and family members.
It burned down because the builder, 12 years earlier, built the
home with sub-code wiring. Under HB 58's statute of repose, the
survivors in this case would have no recourse.

The law today is not abusive. It is fair. It says that once
a tort victim has reason to begin looking into his or her claim,
s/he has two years to bring suit. The statute of repose punishes
innocent victims who, like the fire wvictims in the North Slope
Borough, do not know of the defendant's misconduct until after it

has been committed.

Likewise, victims of many acts injurious to their health do
not learn of misconduct until a disease, such as cancer, shows
itself, This will normally be more than 8 years after the
defendant's misconduct. This provision should be deleted.

4 Non-Economic Damages Cap.

~One already exists. HB 58's cap insults the dignity of
victims whose loved ones have died, capping the value of a person's
life as if death were no more serious than a broken nose. The
purpose of pain and suffering caps is to make sure people with
minor injuries do not receive a windfall. A cap on non-serious
injuries is appropriate. A cap on serious Injuries is not
appropriate. Courts have accordingly struck down caps similar caps
as unconstitutional,

5. Damages reduced by taxes.

Currently injured people pay taxes on their recoveries, unless
the recovery is to compensate for a physical injury. A wrongdoer
then often deducts his Tliability on his taxes. Anythin% more than
what exists is but a windfall to a wrongdoer. It also threatens to
double tax wvictims, who w ill pay taxes to the person who injured
them, and then again to the government.

-3 -



6. Sending  50% ofpunitive Damages To The State s
reasonable.

It leaves victims with the financial incentive to punish
society's worst actors. Anything more than 50% would be

counterproductive.
1. O ffers of Judgment/Pre-Judgment Interest

. The existing rules should not be altered. They already favor
rich people over average Alaskans. A person who has been
victimized should never have to pay fees to a wrongdoer after s/he
wins a case. Under these proposals, payments to wrongdoers, both
indirectly and directly, would increase.

8. SLAP Swuit Provision

It is out understanding that some legislators are considering
a suit that imposes damages against anyone who brings a suit that
is later found to be groundless. Big companies and Government use
such provisions in the lower 48 to threaten publicly spirited
citizens, conservative and liberal alike, from challenging their
conduct. The right to free speech is too important to alter with a

SLAPP suit provision.
Currently., people who bring frivolous lawsuits are on the hook

to pay a defenaants' FULL attorney's fees and costs. This s
enough of a deterrent.
9 Promises of Lower Insurance Rates Have Never Been

Honored/ And Never W ill be Honored.

On short notice, we have not had the time to review the
remaining aspects of the B ill. However, we would remind the
Legislature that this State has alreadg enacted Tort Reform
Statutes twice, in 1986 and 1988. We already have damage caps, and

some of the most restrictive tort rules in the country. The
promises have always been that insurance rates would go down after
the laws were enacted. Insurance rates have never gone down as a
result of Tort Reform, and never w ill. Insurance companies have

proven that they keep extra profits - they do not share them with
the community.

We oppose HB 58.
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SLATIVE LIAISON COMMITTE
CIARY COMMITTEE T
FEBRUARY 24,1997

My name is Colin Maynard. |am a professional engineer representing the Alaska Professional Design Council,
commonly known as APDC. APDC is a consortium of professional societies representing architects,
engineers, land surveyors, building code officials, arid landscape architects. The ten member- organizations
have a combined membership of over 1400 and represent approximately 5000 licensed professionals. APDC
is very supportive of tort reform ir general and HB58 in particular.

Our legal system needs modification! Over 90% of civil suits never getto a court hearing. most cases
are settled, with little to no consideration to actual fault, to avoid the expenses of discovery, trials and the
seemingly capricious decisions of juries. Suits are filed against; all possible defendants, regardless of fault, to
ensure there are plenty of pockets to chip into the settlement. Some people use the court system as a means
of legal extortion by filing frivolous suits with the hope of a quickjsettlement. Millions of dollars are spent in the
so called "discovery process” which almost always results in thej defendants throwing in their insurance to stop
the bleeding and make the case go away. Existing sanctions against frivolous suits are rarely used because
they require that the plaintiff first lose at trial, a trial that rarely fiappens. Summary judgment Is also very rare
because appellate courts have almost always overturned such 'decisions, making trial judges wary of issuing
such orders. HB58 includes two sections which wili help the situation for design professionals:

The first reduces the Stattﬂe of Repose for construction related suiits from fifteen years to eight years
and €XPanads It {0 cover all SUILS. over 95 percent of the cases associated with construction are brought
within eight years after substantial completion, over 98 percent >jvithin ten years. We believe that an eight year
statute is more reasonable for four main reasons. First, aimos| all of the cases brought after eight years are
related to maintenance problems, rather than design or construction problems. The owner of the building
would still be available for suit, since his lack of maintenanre is an on-going problem. Secondly, it is
impossible to defend, or prosecute, a case fifteen years after substantial completion due to the lack of
witnesses, fading memories, and lack of documentation. Most of us would have a hard time remembering what
we did fifteen days or months ago, never mind fifteen years. Thirdly, we will not have to store fifteen years of
files and can reduce the size, and rent, for our archive storage! Finally, it is also unreasonable to expect an
engineer or architect to pay tens of thousands of dollars a year in insurance premiums for fifteen years after
they retire. Errors & omissions insurance for design professionals is on a ciaims-made basis: that is, it covers
you for claims made during that year. Therefore, the longerj a period you have to cover, the higher the
premium. The firm in which | am a principal had a premium of nearly twenty thousand dollars in our first year,
with no "tail” to cover. If you add a fifteen year tail to that, you get a considerably higher premium. It is not
unheard of lo have a premium of over a hundred thousand dollars with a deductible of a hundred thousand
dollars. If we can limit the “tail” for which we have to insure! to eight years, we will make a considerable

reduction in our insurance bills. !

—
m

The second section in which we have an interest is the section) regarding alternative dispute resolution. |t is
time to deveIoR %system which identifies patent| frivolous and MEritorous Surts early, so we can to
get them out of the SyStem. With this in mind, is urging that an alternative dispute resolution method
be included in any tort reform action by the legislature. A mandatory mediation or independent early evaluation
system would reduce the number, and costs, of frivolous suits by letting the plaintiff and their attorney know
early on if the case has no merit. They will be less willing to press the case as the likelihood of recovery will be
decreased and the likelihood of court sanction for bringing a frivojous suit will be increased. On the other hand,
it will also encourage defendants to settle valid claims early by giving them an independent opinion of the
validity of the claim against them. It will reduce the costs of litigation by resolving cases before the lengthy,
expensive, discovery process which may also result In more money going to the injured rather than the Iawyers
and expert witnesses. It should slow down the shotgun approach to suits by removing defendants who al€
obviously not liable. Fewer, smaller, and shorter cases should provide relief to an overtaxed court system. A
bill which would have established mandatory mediation in suits against design professionals passed the House
last year, 37-3. The trial attorneys, who have generally not been proponents of tort reform, testified on that bill
that they would support mandatory mediation if it wa3 mandatory for all suits.
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Subjuct : Tort Reform

I am against tort reform ,it™ a measure against the general
public ;to discourage the average citzen from filing a suit
against large and powerful corporations such as tobacco companys
,doctors , insurance companys , oil companys and large entities
who would like to manipulate the law in their favor.

Some people can hire a lawyer on a contingency basis, if tort
reform were in effect ,a lot of these cases would never be filed
simply because of lack of funds, so it gives an edge to people

who do have funds to do so. In other words we would not all
be equal in a court of law. Justice would depend on how much
money you had. it's too much that way already.

Is there a need for tort reform ,NO! ,The cases that might be
considered frivolous are somewhere between one tenth of one
per cent to one per cent ,and even that is doubtful as there
is a judge and jury to determine whether they are frivlolous

or not. We must remember that we were not present when these
cases were determined ,but the judge and jury were . It appears
to me there are already safeguards in place ....the judge and

jury ,we also have a law against filing a frivolous cases...
punishable by lav/.

The people who would benefit by the "watering down™ of Punitive
damages would become so powerful they would consider the price
of paying the law for their wrongdoing just another expense

of doing business and for the plaintifs ,the odds would be so
much against them they would not be able to afford the expensive

price of justice.

It*s too bad that we have legislators ,politicians and governor
who would even entertain the idea.

G. Kendall
P.0.Box 2523
Soldotna, Alaska 99669



Service Oil & Gas. Inc. <&E% .

Mi. 1885 Glenn Highway 523 South Valle

P.O Bos 276 Palmer, Alaska yQQ)AG%yS

Glenmlten, Alaska 99588 Pl.one (?O? 745-3776

Phone <907) 822-3575 Fas (907) 745-2876 °fi &

Fax <907) 822-3511

February 24, 1997

Representative Brian Porter
Alaska State legislature
Juneau, Alaska

Reference: House Bill 58
Dear Representative Porter

Service Oil & Gas, Inc. fully supports tort reform in general, and HB58 in particular. The
trend toward placing blame on others and tb move away from personal responsibility is
discjnccrting. The speed with which this has occurred is unnerving. The willingness of our
courts and juries to allow damages to be claimed that have no basis in reality is in itself
criminal. "1110 results o f these circumstances are less comactition, loss o f jobs and availability
of services, and increased insurance premiums. In addition, the courts are flooded with

unwarranted litigation.

Service Oil ScGas, Inc. operates as a fuel distributor in Palmer, Wasiila, Delta Junction,
Glcnnallen, and Valdez. We employ over 50 employees and have been in business since
1975. The changing business environment with respect to liability is frightening. It threatens
every business in every industry. Please take the steps necessary to rein in the runaway
lawsuits and move us back toward personal responsibility and common sense.

est regards, L
! | 0

Herman Schliesing
President
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BALLOT MEASURE HO.

Initiative Na 87TOR2
Civil Liability
BALLOT LANGUAGE

(At It w i ooooor on the November t N8&
Ger»«s flection Krtat)
Thh rttiotive changes the way damages can be
colecied from pome* to tawKntt who more fault
for injury *o pooom or property The law now KJyt
that a party mare than ho[f retooned* coud be
table lor the total judgomonf. Ayttet may coMct
from each other omounti dol!a over their inure
Partwj lets than hoe respcrxbte pay orty up to
fwtce thee lout.
The inillotf/e woiid make eocn party 6oc*» onl
far damoges eauai to tvs or her more of four, é
reoeal the law concurring mmounemenf from
other portiei

Sho* thh intiotrve become law?

YKO
NOD

. 0053

COMPLIMENTS OF THg .
MASHA STATE LIBRARY

LEGISLATIVE AFHFAIRS
AGENCY SUMMARY

The measure W affect laviuitt in wnleh two or'*.
more penons are at foutt.

The new law woUd fe« the court to enter judo- .
menf ogalnrt eoah person of fault but orty in any*
amount that represents that person's shore of the.'
fault.

Easting law now tefc the court to enter ~xigm ert£
ogoinsf oocft personal fgUt non omount equali
to the total tpbity of ok bosons at fault. Than <
lout ora reqUrea to share the lotol cost of Ihe-
tout. lhe measure repeats that law.

n

The measure opptes to suits based on acts i
ting after Its effective oaf*.

FULL TEXT OF PROPQOSED

AMENDMENT t( A
r[%?&ﬁécém%ﬂ]e N ptogcfted by

is pasted by /h«;’vsgtlgr:ecaprjlraﬁed Won?'ll

bg b brockets ore /hose tihthe cuwnr law <

woe# be cfrte/eoL worth atare undert.sed
would be ooded to /he current tow. _

*500/100 | AS 0937.060(d) Isamended to food;

(d)The court that enter Judgment ogcsrnt each
party (able on the oasa of |[JOWT ANO) teveral
Eabltty {. EXCEPT THAT A PARTV WHO IS AUDCATI
LESS THAN SO PERCENT OP THE 1CITAL FAIAJ
ALLOCATED TO ALL THE MVKATSS MAV NOT HE
JONTIY LIABLE FOR MORE THAN TWICE THE
PERCENTAGE OF FAULT ALUDCATED TO THAT fIARTY]ij
inoccordonce wrlh (hotpgrty spercentage of toUtj

*Soc 2. AS 09.16 b repeawa

*Sec 3. Undefined malonot n ms Act moico/es
test that a betng added fa the low ono
bracketed material b capiat lotten in this ocf ttv
rtca/as detettoro tram the law

*Sec 4 Sections 1-2 of this Act opp/v to ok couses ofS
ocflon occrumg offer the effective dare of this Act?”

N

*S«c i If ony provision of trts acL or the ccc*ca- ?
Hon thereof to ony person or circumstances Is hekf?
nvc&d. the rormndei of >rts Act and the apptco-
tion to other parsons or crcvmiionces shoJ not be

affected lhereoy. t

BEHBT 5



APPEND I X—Continued

BALLOT MEASURE NO.

STATEMENT IN SUPPORT

Supported of Ifis baiof measure beteva it lint fa|r to
hold people resoonaible tor things tv jt arerrt the*
tajft Vet under current law. deferments found lode
inu dvS mrt can m forcea to pay damage* egual
» Men the amount of me* faun, in other wo! it
you ore SO percent responsible tor an Irfury you
codd ba farced to pay IOO percentot me
damages.

the current law - called J0|nt and several Sooflfy <-*
smcfy unfair. It force* people re pay far damages
caused by someooay eh* and it confnoutei'ta
Wlated damage aworOs and encourage* iaw ttffi
bared on who has money instead of wnot at fault.

f Bataf Measure Na 2 b poised ond vou do
something wrong, you bay far If, But vou would not
be forced to pay for tomemfrg you cidntdo -
which cot# happen under preset't taw

This Irttialtve win make the ctvfl Justice lytfem more
lor by assessing damages on the bash ot a persops
degree of foutt. Instead of on how inufchmenty
mtwronep he/she has. Thus. If you are fauna so Be 20
perrent -rtponslbSa far someone's Irfury or propprtv
damage you pay onry 20 percent of the cwata

ficdof Measure Na 2 wfl make the cM Justice system
more toe. wtae ensuring that people are held,ac-
countable tor kfjrtet or carnage they cause

ftocaa vofe YI3 on Botot Measure Na
CTtUens' CoafTtton far Tail Reform

BO Be* 201468
Anchorage AKUta 99520

23

MfcrtaflWreUs
Aftsfe* Mtafonere%u t *
PO Boa 110571
liunai ak oosii-oin

STATEMENT IN OPPOSITION

m Alaska when drunk driven crimincb. cawle»cor-
potation* or podutea harm a person or Ms property,
(hot poaon no* the right to seek repayment far the
wrong done fa Mm. BcSot Moasure Na 2 droshcoty
emits tho basic right to protect ouneivm and our pro-
pony from such wrongdoer*

Here it haw It works, if two drunk drivers Nt a car and
cnppie a lIrite gfet the ch# can seek payment from
both driven.'Bur if one driver has no moneys who
should pav the cnfcfs Jfertme doctor bes - the other
drunk driver, who u inured, or the ch# and tar
parent'.

in NBA our logasoture doaft with this problem. It iCtd
the damk driver with Insurer*® ond the young gtl
who was Injured should share the problem created
by lhe drunk driver without m*uranc*

BaSot Measure Na 2 efcrvnofes that sharing, and
piacei me enftreburden on the Innocent victim In
the erompie of the drunk drivers, the Crippled ch#
would recovor orty hrfif her merfcal b8s. The Injured
ch# and her parents would have so pay the rest
Under BaSof Measure Na 2 the drunk driver’s bv
suronce company wfl nor have to pay d tho crtkfs
merdccs bib Tho kwance ctxnoartes wk\and we
lose Thanureofc

Evenunder cunant law the Innocat* McFm bee*
when one ot the wrongdoers ¢ rb pent [ bstonca
suppose a corporate potuter jdA) (a it and a
porrrien company Is90% of fault Today, tho cor* «
pcrote poBufer share* me preetam by paying arty
20% The Imocenr victims of the pofcjtoa such os
homeowneti and tishermerv share fro probtom
because they cannot recover 60% of the* lot*. That
may be unfa* to victims, but BaBot Meaure Na 2 is
oven worse. Bcflof Measure Na 2 w o t# olrrfrofe mo
snanng. ond penatre orty me victims,

he Insurance compane* flushing Balot Measure Na
are toSng us wrongdoers shoJdd orty pay the* own
share of the loss. That sounds good. But the In-
surance comporses are nor reting u* wnaf happens
when ono of the wrongdoers cannot pay onytNng.
ish a common problem Under 6a*aT Measure Na
the insurance oompony vrinu and The vicflm losei

Who benorth from 8a#ot Measure Na 2?.The drawer
is sbnpla Insurance comporseu Who lose* under
Bortof Measure Na 2? The cJftzwe of the Slate of
Alaska. W | we pay leu lor Insurance if the law ic
changed? Na Not even ong insurance company has
promised to lower in ratos U Baler Measure Na 2
posses. And you can bet it won L roppen
Do nor t» misled bv me insurance com p020* pro-
pogcroa Vote NO on total Measure Na
Ataskan* For Fctmeu
BO Bo* 103363
Anchorage Alaska 99510



Cite » 823 F.Supp. 680 (D-Alulu 1993)
APPEND IX—Continued

1987 INIT. NO. 2

STATE OF ALASKA
INITIATIVE  NO. 87-2

1988

* Section 1. AS 09.17.080(d) 1is amended co read:

(d the court shall enter Judgment against each party liable on
the basis of (JOINT AND 1 several liability (. EXCEPT THAT A PARTY WHO
IS ALLOCATED LESS THAN 50 PERCENT OF THE TOTAL FAULT ALLOCATED TO ALL
THE PARTIES MAY NOT BE JOINTLY LIABLE FOR MORE THAN TWICE THE PERCENT-
AGE OF FAULT ALLOCATED TO THAT PARTY) 1in accordance with that party®s
percentage of fault.

* Sec. 2. AS 09.76 1is repealed.

* Sec. 3. Underlined material in this Act indicates text that is being
added co the law, and bracketed maccrial in capital letters in chis Act

indicaces deletions from che law.

* Sec. 4. Sections ) - 2 of chis Act apply co all causes of action
accruing after che effective date of chis Act.

* Sec. S. If any provision of chis Acc. or che application chereof to
any person or circumstances is held invalid, che remainder of chis Acc and

the application ro ocher persons or circumstances shall not be affected
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Testimony of Ross Mullins Opposing Certain Asoectsof HB58
Mr Mullins Testiifying For Himself and as Chairman of the Prince
William Sound Fishermen Plaintiffs Committee-2/21/97 at
Cordova LIO Office.

Thank you for this opportunity to speak Mr. Chairman. | am repre-
senting myself as well as several thousand commercial fishermen plain-

tiffs in the Exxon Valdez oil spill.

| fully endorse the comments of Cheri Shaw, Executive Director of
the Cordova District Fishermen United, the preceding speaker from
Cordova. Ijust regret that thousands of other state residents are not lis-
tening to Representative Porter and the other oil industry and insurance
company lackeys describe the wonderful characteristics of HB58. The lack
of faith in the sensibility of our tates jury system to make well reasoned
awards to injured and damaged plaintiffs in civil torts is appalling to me
and, Iwould hope to thousands of others. In a misguided attempt to con-
trol what apparently appears intheir minds, as a problem of great magni-
tude, civil litigation run amok, it seems to me that this bill will very like-
ly promote that very thing. When Representative Porter stated earlier in
his review of HB58 that out of a universe of plaintiffs in Alaska only about
5% end with a trial and that 95% are settled out of court before a trial oc-
curs. That seems to me a most interesting statistic in that with our cur-
1&Qt system. without legislative meddling, and no caps on the various
types of damages, the wrongdoers, malfeasors, insurance companies and
etc, are prone to settle to avoid litigation that might possibly result in an
unknown level of economic consequence. If this is in fact the reason that
the great preponderance of tort cases end in out of court settlements
then it logically seems to follow that if this bill becomes law that wrong
doer as well as the injured will very likely be more ready to go to trial.
Would this result not serve to clog up the court system and create a sys-
tem where "justice delaved is justice denied" as the final result. Should
even 25-30% of cases now settling out of court proceed to trial as a re-
sult of this bill our court system could very well be clogged and impeded



by the weight of this proliferation of trial cases.

Of course, perhaps our nobe! legislators address this problem in sec.
21 of the proposed bhill, regarding offers of settlement, so that the unso-
phisticated, fearful, naive and injured plaintiff will become so intimidated
by the consequences of the draconian shift of the cost of the trial, attor-
neys fees and interest penalties to the injured plaintiff in the event that |
the result of the trial did not exceed the insurance company's or malfea-
sor's offer of settlement, that might ensure that the injured plaintiff will
feel such punitive pressure that s(he) will be unlikely to go to trial. This
could only serve tc deprive society and the citizens of Alaska of the op-
portunity to achieve a fair determination of the value of an injured par-
ties damages by a jury of their peers. But, it might certainly prevent
cases from preceding to trail. Perhaps this coercive provision would even
Increase the number of case that settle out of court- not because the re-
cipient of the offer felt felt the offer fair and just but ratner because of
the onerous statutory penalties and pressure created by this hill.

| have no idea why this bill is necessary when ever Rep. Porter
agrees that only about 5% of cases proceed to trial and of that 5% that do
end in trial only one in twenty of those result in the award of punitive
damages awards. To put this in perspective this means that out of every
2000 cases, 1900 settle out of court, 100 go to trial, and approximately 5
of those would result in punitive damages being awarded. | would assume
that the trial cases are the most Ffdously injured and damaged plaintiffs.
It is unclear if the the few punitive awards exceeded the punitive caps
being proposed in this hill but, if they did | am certain that this would
have been brought forward and it wasn't.

To fix punative caps does not serve the best interest of the citizens
of Alaska. Todays dollar is worth approximately thirty eight cents in
terms of the value of the dollar in 1970. A fixed cap will only serve the in-
terests of wrongdoers over time. Particularly wrong doer who nave the
potential capacity to devastate the natural environment and common
property resources of Alaska and of those Alaskans that depend on them
for their livelihood. It will clearly reduce the financial risk of doing busi-
ness for the major oil corporations and their insurers bu» is that what we
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want in Alaska. The possibility of large punitive damages awards is in
large measure why major oil is now seriously attempting to improve their
marine transportation operations. When the cost of compliance rises
above the possible consequences then | fear that we will no longer see
big oil complying with what is best for Alaska and its citizens.

Finally, in regard to the concept of periodic payments. It seem ludi-
crous to me that if a plaintiff gets through an often multi-year period to
trial and then very likely, a lengthy appeal and finally prevails, then to
realize that the money due that plaintiff, should be doled out by some big
brother scheme that deprives the person or entity the opportunity to de-
termine for themselves the hest application of that award is arrogant in
the extreme and indicates the lack of concern. This clearly indicates the
lack of concern that the drafters of this bill hold for the choice of the in-
dividual plaintiff and of the interests of the general public. It seems more
likely again that the interests of the insurance industry is hest being
served by this bill. 1am saddened and very concerned that this is the con-
clusion that | have been forced to arrive at by studying this anti-demo-
cratic and obviously special interest oriented proposal that is HB5S.

Thank you very much Mr. Chairman for the opportunity to make my

comment available to you today.

TOThL p .03






National Federation of Independent Business
Statement of Support for HB 58 - Tort Reform

February 22,1997

The Alaska Chapter of the National Federation of Independent Business has 4,400
members, making it the largest small-business advocacy group in the state. The
typical NFIB/Alaska member is quite small, employing five workers and ringing
up gross sales of about $181,000 per year. Yet, in aggregate, the membership is a
potent economic force, employing more than 43,000.

Each year NFIB/Alaska polls its entire membership on a variety of state legislative
and regulatory issues. The federation uses the poll results to set its legislative
agenda and promote those positions approved by majority vote. NFIB/Alaska
ballot results have shown overwhelming support for a number of the provisions
contained in HB 58.

NFIB supports putting reasonable limits on non-economic and punitive damages.
When there are no limits on damages, the unpredictability of what ajury may
award often forces insurance companies to settle out of court too soon for too
much money. This drives up the cost of liability insurance.

The costs of personal injury cases and the unpredictability of unlimited damage
awards has had a large impact on small business. NFIB/Alaska believes HB 58
will help to control these costs while assuring appropriate compensation for
persons injured through no fault of their own. This legislation will help make the
civil justice system more fair, more efficient and less costly.

NFIB/Alaska urges support for HB 58.

217 Second Street, Suite 206 Juneau, AK 99801 . 907-463-5118. Fax 907-463-5128
The Onarillan of Small lltishwss Jar Fifty Years



wove«x2>er 21, 1996

Xep BrLaa Porter
State Capitol
Jureaa, ik 99801-1132

Dear Brian:
Pczlair is involved right ncv in a ncenario that dearly
Highlights the need for tort raforn.
passeager v«a a g*1 n [
He vas relatively young, ttnd left a wife nd two daughters#
Enclosed ut copy of the latter frcm her attorney, estimating
purely economic valueof S2.7 million, thy the way, there will
he no finding of any negligence on cur part wixatyosever).

In past years, we normally carried a S23 taillion Combined
Single Limit (CSLI for any accident. As you Jcnov, that sum

is available for ail tho passengers collectively. |If there
were nine passengers, each estate would be entitled to ever
two million, or varying amounts as the case proved- In this

case the entire twenty alllion would have been available.

Two years ago the London underwriters, primarily the 3atg,
(British Aviation Insurance Group) simply refused, to write any
wore Alaskan coeauters, period. That leaves ua with only two
underwriters in the world, AIG (Aviation Insurance Group in
Atlanta] and QSAIG (OS Aviation Insurance Group ia Jtcv York,
diffexert company}.

They absolutely rafiuse to write the CSL any nore, sc we
are now llnitod to ono milliea dollars par seat. Host of the
other operators only have S5GG,Q00 per seat, and sane of the
real small operators are at Si S0O,000.

The reason given is not particularly related to the
perceived accident rate or difficult operating conditions in.
Alaska. Bather the overwhelming problem is the fact, or at
least perception, that Alauika. has a History of the highest
punitive damage jury awards in the nation.

P&tA*r*<&7 Aocntit Siwa-AnchCRSjB-A)da* 90902 «(p0712437*85 «P*jc243-®*S
W ww OJ— )"ﬁj. crwg P\N/\A(/(\$>p ]
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So back, to the Infctar fro« 70a s«e him QHBHMfe
about the guaitiv# damages beisgr 12 to 16 million* And this
apparently is possible without any %©gligeocc by the defandanti

Hy first reaction was to realise that Sratnair is exposed,
so | examined our castoaer base to sea where potential problems
lay. That resulted in the enclosed letter to the Alaska Harina
Pilot group. So a direct result of the insurance problem is
impacting tha ability of scab conanlcs to do business. Z as
preparing’ similar letters to other customers*

I have thought of another argument for reform. Siacu the
limits are 30 low, there in actually lees =©ney available for
the average Alaskan claimant. X£ vn. could just cap the punitive
damages there would pe zore insurance coverage available.

For instance the Jioair crash at Lake Hoed in September
killed three tourists,.tut they only hsd ;i50,Q00 per neat
insurance* Since there cere no other assets, it doesn't make
any difference what tha ~udgeaent is, bat if it were easier
for underwriters to writ« higher limits* there would. then ba
core money available in cases such as that.

Anyway, as | told you X aa now highly motivated, to help
write the bill this session, and Z intend ta he fchero.

I would Lika to ask for your help in lotting me know when
things are happening during the session, and who the key piayam
sura that | heed to work on.

Oric D Seybert
president

CCi Gail Phillips
Rick Salford



November 8, 1966

Capt. Stephan Moreno
Alaska Marine Pilots
2622 38th Ave S. W.
Seatle, Wa 98126

Dear Steve:

We recently concluded a very, very difficult insurance
renewal. Not only did the price increase drastically, we were
not able to get any increase in limits. We still have only one
million dollars for passenger liability.

In view of our recent tragedy it has made me realize that
Penair cannot afford to be put in such a position again.

So I am in the process of identifying charter groups and
individuals where the resource generated does not justify the
risk associated with the contract. Certainly the Alaska Marine
Pilots (and any marine pilot) is a perfect example.

Therefore, | am sorry to say that effective immediatedly
we V/ill no longer be able to provide transportation to your
group.

This limitation applies only to charter or contract
operations involving the nine or less passenger planes. We
were able to get proper limits on the larger aircraft operating
the schedules out of Anchorage.

I am having our attorney look into the possibility of having
a limitation of liability agreement the customer could execute
which would limit the exposure iIn the event of an accident.
If such becomes available we will contact your groups at that
time for the purpose of discussing the resumption of service.

Very truly vours

Orin D Sevbert
President

CC: Hal Snow

PenAir+ 4851 Aircraft Drive « Anchorage  Alaska ¢ 99502 + (907) 243-2485 « Fax 243-6848

Peninsula Ainays, Irc. D/B/A PenAir



November 26, 1996

Magone Marine
P. 0. Box 442
Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a very, very difficult
liability insurance renewal. Not only did the price increase
drastically, but for tbe second year in a row we were unable
to get passenger liability limits over one million dollars per

passenger seat.

After our accident of August 11, it has become apparent
that under present Alaska law judgements in wrongful death claims
can be many millions of dollars, even without any negligence.

S 1 have been looking at each charter customer, trying
to analyze the possible exposure of Penair. It occurs to me
that your divers are probable young and highly compensated,
which would lead to such an excessive award.

Therefore, 1 must decline to provide you with such charter
services, we simply cannot accept the risk.

My attorney 1is working on some sort of "hold harmless"™
or limitation of liability that the passenger could execute,
we hope to have that available in the next few weeks.

Meanwhile, the real problem is the present Alaska laws,
this situation clearly illustrates the need for Tort reform.
I intend to be working on this issue during the upcoming
legislative session, and would appreciate any help you might

be able to give.

Orin D Seybert
President

PenAir «4851 Aircraft Drive » Anchorage - Alaska » 99502 « (907) 243-2485 + Fax 243-6848

Peninsula Aineys, Irc. D/B/A PenAir



Alfe\/ American Tort Reform Association

1212 New York Avenue, NW. « Suite 515 < Washington, D.C. 20005-3987

As of June 30, 1996

(202)682-1163 « Fax (202) 682-1022
www.atra.org/atra

STATE ST ATUTES OF. LIMITATION ANP-REEQSE

ALABAMA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

ALASKA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY

PROFESSIONAL LIABILITY

ARIZONA

PERSONAL INJURY

1 year for trespass on the case; 2 years malicious prosecution, libel.
slander, fraud (from discovery); 6 vears for trespass. Two years from
date of injury, unless injury not discovered or reasonably discoverable;
5 months from discovery. No suit may be brought more than 4 years
after date of injury. Minors under 4: by 8th birthday if statute would
have otherwise expired by that time. The Alabama Supreme Coun has
upheld the constitutionality of this statute. Barlow v. Humana. 495 So.
2d 1048 (Ala. 1986) Tucker v. Nichols. 431 So. 2d 1263 (1983); Reese

y,.RanMuLEite.Mginorial. HQSpiiaL 403 So. 2d 158 (1981).
2 vears
1 year for trespass on the case.

4-years

1 year: 10 year statute of repose held unconstitutional (Lankford v.
Sullivan. Long & Hagarty).

2 vears for actions against architects and engineers, not to exceed H
vears after substantial completion of work.

2 vears: if fraud, accrues on discovery. Two years from date cause of
action arises (discovery of injury); tolled by disability.

2 vears
6 vears
4 vears

6 vears for actions of designs and construction professionals, not to
exceed 15 years from substantial completion of work.

2 vears: except 1 vear (from discovery) for libel, slander, false
imprisonment and 3 vears for fraud. Two years from date of injury.
Foreign object or intentional fraud: 1year from discovery. 1984
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BREACH OF WARRANTY

PROFESSIONAL LIABILITY

CONNECTICUT

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

DELAWARE

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PROFESSIONAL LIABILITY

DISTRICT OF COLUMBIA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PROFESSIONAL LIABILITY

FLORIDA

PERSONAL INJURY

4 years

6 vears statute of repose for design professionals

3 vears for any action founded on ton; 2 vears from date of discovery
of injury, injury to person or property (negligence/recklessness, wanton
misconduct or malpractice), maximum 3 years from act or omission.
Two years from discovery, but not more than three years after act.

2 vears from date injury sustained or discovered, maximum 3 years from
act or omission.

See PERSONAL INJURY above.
4 vears

3 vears from discovery of injury, but no more than 10 years from date
of sale, lease or bailment, unless still within "useful life" or express
warranty present.

7 vears statute of repose for design professionals

2 vears: ;f medical malpractice and not discoverable within 2 years, 2
years from injury.

2YQTS
2 vears - Personal property; 3 vears - Realty.

4 years

6 vears statute of repose for design professionals

3 vears - from injury for negligence; 1 year for battery. Disability tolls
statute.

| ysars
3 vears
i"sais

10 vears statute of repose for design professionals

4 years for any action founded on negligence; professional malpractice
accrues on discovery (due diligence); 2 vears from discovery (due
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American Tort Reform Association
ABA

1212 New York Avenue, NW. -« Suite 515 < Washington, D.C. 20005-3987

As of June 30, 1996

(202)682-1163 + Fax (202) 682-1022
www.atra.org/alra

STATE STATUTES OF LIMITATION AND REPOSE

ALABAMA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

ALASKA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PROFESSIONAL LIABILITY

ARIZONA

PERSONAL INJURY

I vear for trespass on the case; 2 vears malicious prosecution, libel,
slander, fraud (from discovery); 6 vears for trespass. Two years from
date of injury, unless injury not discovered or reasonably discoverable;
6 months from discovery. No suit may be brought more than 4 years
after date of injury. Minors under 4: by 8th birthday if statute would
have otherwise expired by that time. The Alabama Supreme Court has
upheld the constitutionality of this statute. Barlow v. Humana. 495 So.
2d 1048 (Ala. 1986) Tucker v. Nichols. 431 So. 2d 1263 (1983); Reese
v. Ranklin Fite Memorial Hospital. 403 So. 2d 158 (1981).

2 y<n
1 vear for trespass on the case.
4 years

1 vear: 10 year statute of repose held unconstitutional (Lankford v.
Sullivan. Long & Hagarty).

2 vears for actions against architects and engineers, not to exceed H
years after substantial completion of work.

2 vears: if fraud, accrues on discovery. Two years from date cause of
action arises (discovery of injury); tolled by disability.

2 YOITS

6 vears

4-years

6 vears for actions of designs and construction professionals, not to
exceed 15 vears from substantial completion of work.

2 vears: except 1 vear (from discovery) for libel, slander, false
imprisonment and 3 vears for fraud. Two years from date of injury.
Foreign object or intentional fraud: 1year from discovery. 1984
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Ariz. Rev. Stat. Ann. Sec. 12-502) Period of disability (minor or unsound mind) shall not be deemed a portion of the
period limited for commencement of action. Statute begins upon removal of disability.

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PRODUCT LIABILITY

CIVIL ACTIONS

PROFESSIONAL LIABILITY

ARKANSAS

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY
PROFESSIONAL LIABILITY

CALIFORNIA

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE

BREACH OF WARRANTY

PROFESSIONAL LIABILITY

COLORADO!

ALL TORTS

Ixcars
lysais
6 vears - written; 3 vears - oral.

2 vears. but no more than 12 years after the product was first sold for
use and consumption

12 vears statute of repose for all civil actions and 1 vear statute of repose
for all civil actions against the state in 1993, subject to constitutional
restraints.

6 vears statute of repose for design professionals

3 vears: 1vear for assault, battery, false imprisonment, slander. In
cases by minors against OB-GYNs. Two years from the date of injury.
Foreign object: 1year from discovery. Minors: by 9th birthday (1991
amendment). Adjudicated incompetent plaintiff must bring suit within
one year from date of removal of disability.

3 vears
3 vears
4 vears

5 vears statute of repose for design professionals

1 vear - general (includes libel and slander); if medical malpractice 2
vears from injury or | year from discovery. Three years after injury or
1 year after discovery, whichever occurs first. In no €\ at more than 3
years after injury, unless caused by fraud, concealment, or a foreign
object. Minor under 6: 3 years or before 8th birthday, whichever is

longer.
3 vears

3Years

4 vears - does not apply to actions for personal injury, Becker v,
yalRsiaggajpf Americans-

4 vears statute of repose for design professionals in cases of patent
defects, 10 vears statute of repose in cases of latent defects.

2 vears for all torts (regardless of theory of recovery).



BREACH OF WARRANTY

PROFESSIONAL LIABILITY

CONNECTICUT

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE
BREACH OF WARRANTY

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

PIELAWARE

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY
PROFESSIONAL LIABILITY
DISTRICT OF COLUMBIA

PERSONAL INJURY

WRONGFUL DEATH
PROPERTY DAMAGE
BREACH OF WARRANTY
PROFESSIONAL LIABILITY

FLORIDA

PERSONAL INJURY

4 vean

6 vears statute of repose for design professionals

3 vears for any action founded on tort; 2 vears from date of discovery
of injury, injury to person or property (negligence/recklessness, wanton
misconduct or malpractice), maximum 3 years from act or omission.
Two years from discovery, but not more than three years after act.

2 vears from date injury sustained or discovered, maximum 3 years from
act or omission.

Sec PERSONAL INJURY above.

4 years

3 vears from discovery of injury, but no more than 10 years from date
of sale, lease or bailment, unless still within "useful life" or express

warranty present.

7 vears statute of repose for design professionals

2 vears: if medical malpractice and not discoverable within 2 years. 2
vears from injury.

2 vears
2 vears - Personal property; 3 vears - Realty.
4 years

6 vears statute of repose for design professionals

3 vears - from injury for negligence; 1year for battery. Disability tolls
statute.

1 vears 1
3 vears
4 years

10 vears statute of repose for design professionals

4 vears for any action founded on negligence; professional malpractice
accrues on discovery (due diligence); 2 vears from discovery (due
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diligence) but not more than 4 years from occurrence/incident for
medical malpractice.

2 vears
4 vears

4 years

4 years, but must be within 12 years of date of delivery of completed
product to original purchaser.

4 years statute of repose for design professionals in cases of patent
defects, 15 vears statute of repose in cases of latent defects.

2 vears for general injury to person; 1 vear for injury to reputation; 4
years for loss of consortium. Two years from injury cr death, in no
event longer than 5 years from act or death. Foreign object: 1year after
discovery. Minor under 5: 2 years from date of 5th birthday, in no event
later than 10th birthday or 5 years from date of negligence if under 5
years at time. Agreement by parties to arbitrate tolls statute.

2 vears
4 vears
4 vears
Maximum 10 vears. from first sale.

8 vears statute of repose for design professionals

2 vears Accrues when act, damage and causal connection discovered or
should have been discovered (reasonable diligence) includes medical
malpractice actions by minors subject to maximum of 6 years from
act/omission or by 10th birthday.

2 vears from death

2 vears for personal property

4 vears .

10 vears statute of repose for design professionals

2 vears Discovery accrual for fraud, and medical malpractice if
fraudulent concealment or foreign object.

2 vears from occurrence, act, or omission.

VS
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4 vears - Sales. 2 vears - Personal injury or death.

6 vears statute of repose for design professionals

2 vears: 1 vear - slander or libel. Two years from injury. Foreign
object: 1year from discovery or 2 years from injury whichever is later.
Idaho Supreme Court upheld constitutionality of this statute in Holmes
v. TWASA. 657 P.2d 476 (1983).

2 years

Sysars
4 years

Amended 1995. Action is barred in all product liability actions after 12
vears from first sale or 10 vears from first sale to a user or consumer.

2 vears from date of known injury of 8 vears if unknown; in no case more
than 12 years from date product leaves possession of manufacturer, or
10 years from dale of first possession by initial owner, whichever period
expires earlier; 12-year limitation not applicable to negligence actions,
Dintelman v. Alliance Machine Co.. constitutionality of statute of repose
upheld, HiQnQQ.y, MoroJvlamfecwrinfcJ&L.i.

4 vears statute of repose for design professionals in cases of patent
defects, 10 vears statute of repose in cases of latent defects.

2 vears for injury to person, character or personal property. 6 years for
fraud. Two years from discovery for medical malpractice.

2 vears
6 vears - Realty 2 vear - Personalty.

4 vears

2 vears after cause of action accrues or 10 vears after delivery of the
product to initial user, provided that if action accrues more than 8 but
less than 10 years after initial delivery, it may be brought any time
within 2 years of accrual.

i
10 vears statute of repose for design professionals

2 vears for injury to person or reputation, whether contract or tort;
discovery accrual for medical malpractice.

2jk«1S

5 vears



