
AHVioianr asnoH 9AI6
8661-^661 saua aaxnwwoo aanxvasioai vxsvw



L\

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17
[

18

19

20

21

22

23

24

25

26

27

28

29

30 j!i y

31 
3 1  '1

¥

causa l re la tion between the conduct and the damages c la im ed . T he  tr ie r o f  fac t m ay 
assign a percentage of fault to [D E T E R M IN E  T H A T ] tw o o r m ore persons [A R E  T O  
B E  T R E A T E D  A S  A  S IN G L E  P A R T Y ] i f  their conduct was a cause o f  the damages 
c la im ed  and the separate act o r  om iss ion  o f  each person cannot be d istingu ished .

*  Sec. 18. AS 0 9 .1 7 .0 8 0 (c )  is amended to read:
(c ) The cou rt shaii determ ine the award o f  dam ages to each c la im an t in 

accordance w ith the find ings [, S U B JE C T  T O  A  R E D U C T IO N  U N D E R  
A S  0 9 .1 6 .0 4 0 ,]  and en ter judgm en t against each party lia b le . T he cou rt a ls o  sha ll 
de term ine and state in the judgm en t each pa rty ’ s equ itab le  share o f  the ob lig a tion  to 
each c la im ant in accordance w ith the respective percentages o f  fau lt as determ ined 

under (a) of this section. Except as provided u n d er AS 23.30.015(g). an 

assessment of a percentage of fault against a person who is not a party  mav onlv 

be used as a m easure for accurately determ ining the percentages of fault of a 

nam ed party. Assessment of a percentage of fault against a person who is not a 

party  does not subject tha t person to civil liability in th a t action and m av not be 

used as evidence o f civil liability in another action.

*  Sec. 19. A S 0 9 .1 7 .9 0 0  is amended to read:
Sec. 09.17.900. Definition. In this chapter, " fa u lt ” inc ludes acts o r  om issions 

that are in any m easure neg ligent, [O R ] reck less , or intentional tow ard the person o r  | 
p roperty o f  the ac to r o r  others, o r  that subject a person to strict to rt lia b ility . The teon 
a lso  includes breach o f  w arranty , unreasonab le assumption o f  r is k  not constitu ting an 
en fo rc e ab le  exp ress consent, m isuse o f  a product fo r  w h ich the de fendan t otherw ise

I
w ou ld  be lia b le , and unreasonab le fa ilu re  to avoid an in ju ry  o r  to m itigate damages. 
L eg a l requirem ents o f  causal re la tion  app ly both to fa u lt as the basis fo r  lia b ility  and 
to  con tribu to ry  fau lt .

*  Sec. 20. AS 0 9 .2 0  is amended by adding a new section to read : I
j

Sec . 0 9 .2 0 .1 8 5 . Expert witness qualification, (a ) In  an action based on 
p ro fe ss ion a l neg ligence , a person m ay not testify as an expe rt w itness on the issue o f  
the appropriate standard o f  care un less the w itness is 

I j  ( 1 )  a p ro fe ss ion a l who is licensed in this state o r  in another state o r  ,
coun try ; i
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( 2 )  trained and experienced in the same discipline o r schoo l o f  practicef I # *.
as the de fendant o r  in an area d ire c tly  re la ted  to a matter at issue; and >

( 3 )  ce rtified  by a board recognized by the state as having acknow ledged 
expertise and tra in ing d irec tly  re lated to the particu lar fie ld  or matter at issue; how ever, 
th is parag raph does not app ly  i f  a board  does not exist that cou ld ce rtify  the w itness

0-LSQ()56\H

S e c . 2 1 . A S  0 9 .3 0 .0 6 5  is amended to read :
Sec. 09.30.065. Offers of judgm ent. A t any time more than 10 days b e fo re  

the tria l begins, e ith e r the party m ak ing  a c la im  o r the party defending against a c la im  
m ay serve upon the adverse party an o f fe r  to a llow  judgm ent to be entered in com plete 
sa tis fa c tion  o f  the c la im  fo r  the m oney o r  p rope rty  o r to the e ffect specified in the 
o f fe r ,  w ith costs then accrued. I f  w ith in  10 days a fte r the service o f  the o f fe r  the 
adverse party serves w ritten notice that the o f fe r  is accepted, either party m ay then fi le  
the o f fe r  and no tice o f  acceptance together w ith p ro o f o f  service, and the c le rk  sh a ll 
en te r ju dgm en t. A n  o f fe r  not accepted w ith in 10 days is considered w ithdrawn, and 
ev id ence o f  that o f fe r  is not adm issib le except in a proceed ing to determ ine the fo rm  
o f  ju d gm en t a fte r ve rd ict. I f  the ju d gm en t f in a lly  entered on the c la im  as to which an 
o f f e r  has been m ade under this section is a t  least five percent, less [N O T  M O R E ] 
fa v o ra b le  to the o f fe re e  than the o f fe r , the offeree, whether the partv making the 

claim  o r defending against the claim, shall pav all costs as allowed under the 

A laska Rules of Civil Procedure and  shall pav reasonable actual attorney fees 

in cu rred  bv the offeror from the date the offer was made. [TH E  IN T E R E S T
AWARDED UNDER AS 0 9 .3 0 .0 7 0  AND ACCRUED UP TO THE DATE 

JUDGMENT IS ENTERED SHALL BE ADJUSTED] as fo llow s :

m ade the disclosures required bv the Alaska Rules of Civil Procedure the offeree 

shall pav 100 percent of the offeror’s reasonable actual attorney fees [OFFEREE 

IS THE PARTY MAKING THE CLAIM, THE INTEREST RATE SHALL BE 

REDUCED BY FIVE PERCENT A YEAR];

m ade the disclosures required bv the Alaska Rules of Civil Procedure but more

in the p a rticu la r f ie ld  o r  matter at issue.

( 1 )  i f  the offer was served no later than 60 davs after both parties

( 2 )  i f  the offer was served more than 60 davs after both parties
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1 th a n  9 0  d avs b e fo re  the t r ia l b eg an , the o ffe re e  s h a ll p a v  7 5  p e rc e n t o f  th e  
o f f e r o r ’ s re a s o n a b le  a c tu a l a t to rn e y  fees :

(3 )  i f  the o f fe r  w as se rv e d  9 0  davs o r  less b u t m o re  th a n  10 d a v s  
b e fo re  the t r ia l b egan , the o ffe re e  sh a ll p ay  5 0  pe rcen t o f  th e  o f f e r o r ’ s re a s o n a b le  
a c tu a l a t to rn e y  fees [O F F E R E E  IS  T H E  P A R T Y  D E F E N D IN G  A G A IN S T  T H E  
C L A IM , T H E  IN T E R E S T  R A T E  S H A L L  B E  IN C R E A S E D  B Y  F IV E  P E R C E N T  A  
Y E A R ] .

*  S e c . 2 2 . AS 0 9 .2 0 .0 6 5  is amended by adding new subsections to read :
(b ) I f  an o f fe ro r  receives costs and reasonable actual a tto rney  fees unde r (a ) 

o f  th is section , that o f fe ro r  shall be considered the p reva iling  party fo r  pu rposes o f  an 
aw a rd  o f  attorney fees under the A la ska  R u le s  o f  C iv i l P rocedu re . N o tw ith s tand ing  
(a )  o f  this section, i f  the amount awarded an o ffe ro r fo r  attorney fees under the A la ska  
R u le s  o f  C iv il P rocedure is greater than a party w ou ld receive under (a )  o f  this section , 
the o ffe re e  sh a ll pay to tne o f fe ro r  a ttorney fees specified unde r the A la s k a  R u le s  o f  
C iv i l P rocedu re and is not required to pay reasonab le actual a tto rney  fees unde r (a ) o f  
th is section . A  pa rty  who receives attorney fees under th is section  m ay  not a lso

I
re ce iv e  attorney fees under the A la ska  R u le s  o f  C iv il P rocedu re .

(c ) I f  an o f fe ro r  makes m ore than one c f fe r  o f  judgm en t, the last o f fe r  se rved  
on  the adverse pa rty  sh a ll be considered to be a revocation  o f  any p r io r  o f fe r  o f  
ju d gm en t.

*  S ec . 2 3 . A S  0 9 .3 0 .0 7 0 (a )  is amended to read:
(a ) N o tw ith s tan d in g  AS 4 5 .4 5 .0 1 0 . the [T H E ] rate o f  in terest on  judgm en ts  

and  decrees fo r  the paym ent o f  m oney , in c lu d in g  p re ju d g m e n t  in te re s t , is th re e  
p e rc e n ta g e  p o in ts  a b o ve  the 12th F e d e ra l R ese rve  D is t r ic t  d is c o u n t ra te  in  e ffe c t 
o n  J a n u a ry  2  o f  the y e a r  in w h ich  the ju d gm en t o r  d e c re e  is e n te re d  [1 0 .5  
P E R C E N T  A Y E A R ] , except that a judgm en t o r decree founded  on a con trac t in 
w ritin g , p rov id ing  fo r  the payment o f  interest until paid at a sp ec ified  rate not 
exceed ing  the lega l rate o f  interest fo r  that type o f  contract, bears interest at the rate 
sp ec ified  in the contract i f  the interest rate is set out in the ju d gm en t o r  decree .

*  S ec . 2 4 . A S 0 9 .3 0 .0 7 0  is amended by adding a new subsection to read :
(c )  P re judgm en t Interest m ay not be awarded fo r  fu tu re  econ om ic  dam ages,

0-LS0056\H
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1 fu tu re  noneconom ic damages, o r  pun itive  dam ages.
2  *  S e c . 2 5 . A S 0 9 .5 0 .2 8 0  is amended to read :
3  Sec . 0 9 .5 0 .2 8 0 . J u d g m en t f o r  p la in t i f f ;  p u n itiv e  d am ages . I f  ju d gm en t is
4 rendered fo r  the p la in tiff, it shall be fo r  the lega l amount found due from  the state with
5  [L E G A L ] interest as p ro v id e d  u n d e r A S  0 9 .3 0 .0 7 0  [F R O M  T H E  D A T E  IT  B E C A M E
6 D U E ]  and w ithout pun itive damages.
7  *  S e c . 2 6 . A S 0 9 .5 5 .4 4 0 (a )  is amended to read :
8  (a ) U p on  the fi lin g  o f  the d ec la ra tion  o f  taking and the deposit w ith the court
9  o f  the am ount o f  the estimated com pensation  stated in the declaration , title to the estate

10  as sp ec ified  in the dec la ra tion  vests in the p la in t iff, and that p rope rty  is condem ned
11 and taken fo r  the use o f  the p la in t iff, and the right to ju s t compensation fo r  it vests in
12  the persons entitled to it. The com pensa tion  sh a ll be ascertained and aw arded in the ,
1 3  p roceed ing  and estab lished by judgm en t. T he  judgm en t must inc lude interest at the ;
14  ra te  o f  1 0 .5  p e rc e n t a  y e a r  [S E T  O U T  IN  AS 0 9 .3 0 .0 7 0 ] on the am ount fin a lly

I
1 5  aw arded  th a t [W H IC H ] exceeds the am oun t paid into court under the dec la ra tion  o f  1

I16  tak ing . T he  interest runs from  the date tit le  vests to the date o f  paym ent o f  the
1 7  j ju d gm en t.
18  *  S ec . 2 7 . A S 0 9 .5 5 .5 3 5 (k )  is amended to read : i
19  (k )  T he  p rov is ion s o f  AS 0 9 .4 3 .0 1 0  - 0 9 .4 3 .1 8 0  (U n ifo rm  A rb itra tion  A c t) |
2 0  a p p ly  to a rb itra tions under this section i f  th ey do not c on flic t w ith the p rov is ion s  o f
2 1  th is section ; a rb itra tions under this section  sh a ll be conducted in accordance w ith
2 2  p rocedu res estab lished by any ru les o f  cou rt which m ay be adopted and accord ing to
2 3  p ro v is io n s  o f  A S 0 9 .5 5 .5 4 0  - 0 9 .5 5 .5 4 7 . 0 9 .5 5 .5 5 4  - 0 9 .5 5 .5 6 0  [A S  0 9 .5 5 .5 4 0  -
2 4  0 9 .5 5 .5 4 8  A N D  A S  0 9 .5 5 .5 5 4  - 0 9 .5 5 .5 6 0 ] ,  and A S 0 9 .6 5 .0 9 0 .
2 5  *  S ec . 2 8 . A S  0 9 .5 5 .5 3 6 (a )  is amended to read :
2 6  (a ) In  an action fo r damages due to personal in jury o r death based upon
2 7  the p rov is ion  o f  p ro fe ss ion a l services by a health  care p rov id e r, in c lu d in g  a p e rs o n
28  p ro v id in g  se rv ice s  on  b e h a lf  o f  a  g o v e rn m e n ta l en tity , when the parties have not

Ij j
2 9  : ag reed  t > a rb itra tion  o f  the c la im  under A S  0 9 .5 5 .5 3 5 , the cou rt sh a ll appoin t w ith in j
3 0  ; 2 0  days a fte r f i lin g  o f  answ er to a sum m ons and com p la in t a th ree-person expert :

'i
31  ad v iso ry  panel un less the court decides that an expert advisory op in ion is not necessary

0-LS005ft\H
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1 fo r  a decis ion  in the case. W hen the action is fi le d j the cou rt sh a ll, by o rd e r,
2  determ ine the p ro fession s o r specialties to be represented on the expert ad v iso ry  panel,
3  g iv in g  the parties the opportun ity  to ob jec t o r  make suggestions.
4  *  S e c . 2 9 . A S 0 9 .5 5 .5 3 6 (c )  is amended to read:
5  (c ) N o t m ore than 3 0  days a fte r se lection o f  the panel, th e  p a n e l [ IT ]  sh a ll
6  m ake a w ritten report to the parties and to the court, answering the fo llow in g  questions
7  and other questions subm itted to the panel b> the court in su ffic ie n t d e ta i l to  e x p la in
8  th e  case a n d  the re a so n s  f o r  th e  p a n e l’ s a n sw e rs :
9  (1 ) W h v  d id  the c la im an t seek fW H A T  W A S  T H E  D IS O R D E R  FO R

1 0  W H IC H  1 H E  P L A IN T IF F  C A M E  T O ] m ed ica l care?
11  (2 )  W a s  a c o r re c t  d iag n o s is  m ade? I f  n o t, w h a t w as in c o r re c t
1 2  ' a b o u t  the d iag n os is  [W H A T  W O U L D  H A V E  BEE N  T H E  P R O B A B L E  O U T C O M E
1 3  W IT H O U T  M E D IC A L  C A R E ]?
1 4  (3 )  W as  the treatment o r  la c k  o f  trea tm en t [S E L E C T E D ] approp ria te?
1 5  I f  n o t , w h a t w as in a p p ro p r ia t e  a b o u t th e  tre a tm en t o r  la c k  o f  t r e a tm e n t  [F O R
16  T H E  C A S E ]?

i
1 7  (4 )  W a s  th e  c la im a n t in ju re d  d u rin g  the c o u rs e  o f  e v a lu a t io n  o r
18  tre a tm en t o r  bv fa i lu r e  to  d iagnose  o r  t re a t  [D ID  A N  IN JU R Y  A R IS E  F R O M  T H E
1 9  M E D IC A L  C A R E ]?
2 0  (5 )  I f  th e  a n sw e r to q u estion  4  is "v e s ."  w h a t [W H A T ] is the nature
2 1  j and extent o f  the m ed ica l in ju ry ?
2 2  (6 )  W ha t sp ec ific a lly  caused the medical in ju ry ?
2 3  (7 )  W a s  the m edica l in ju ry  caused by u n sk illfu l ca re? E x p la in .
2 4  (8 )  I f  a m ed ica l in ju ry  had not occurred, w ha t w o u ld  h a v e  been  th e
2 5  l ik e ly  o u tc om e  o f  th e  m ed ic a l case [H O W  W O U L D  T H E  P L A IN T IF F ’ S
2 6  C O N D IT IO N  D IF F E R  F R O M  T H E  P L A IN T IF F ’ S P R E S E N T  C O N D IT IO N ]?
2 7  *  S e c . 3 0 . A S  0 9 .5 5 .5 3 6 (0  is amended to read:
2 8  ( 0  D is c o v e ry  m ay not be undertaken in a case until the repo rt o f  the expe rt
2 9   ̂ ad v iso ry  pane l is rece ived  o r  6 0  d avs a fte r  se lection  o f  the p a n e l, w h ic h e v e r o c cu rs
3 0  ; f i r s t . H ow eve r, the cou rt m ay re lax this p rohib ition upon a show ing o f  g ood  cause by
„  ii i
3 1  any party . I f  the pane l has not com p leted its report w ith in the 3 0 -d a y  p e riod

i] tl
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1 p rescribe J in (c ) o f  this section , the cou rt may, upon app lication , grant the panel [ IT ]
2  an add itiona l 3 0  days.
3 *  Sec. 31. A S 0 9 .5 5 .5 3 6  is amended by adding a new subsection to read:
4  ( i )  Th is section applies regard less o f  whether a party in the action o r  the health
5 ca re  p ro v id e r w hose p ro fe ss ion a l se rv ices are the sub ject o f  the ac tion  is a
6  gove rnm en ta l en tity o r  in the pub lic  o r  p rivate sector.
7  *  Sec. 32. A S 0 9 .5 5 .5 6 0 (1 )  is amended to read:
8  ( 1 )  "hea lth  care p ro v id e r" means an acupuncturist licensed  under
9 A S  0 8 .0 6 ; an au d io log is t licensed under AS 0 8 .1 1 ; a ch irop rac to r lic en sed  under

10 A S  0 8 .2 0 ; a denta l hyg ien ist licensed  under A S  0 8 .3 2 ; a dentist lic en sed  under
11 A S  0 8 .3 6 ; a nurse licensed  under A S  0 8 .6 8 ; a d ispensing op tic ian  licensed  unde r

•|
12 A S  0 8 .7 1 ; a naturopath licensed under A S 0 8 .4 5 ; an op tom etris t lic en sed  unde r11
13 1 A S  0 8 .7 2 ; a pharm acist licensed under A S  0 8 .8 0 ; a physica l therapist o r  occupation a l

ll :
14 therap ist licensed under A S  0 8 .8 4 ; a physician licensed under A S  0 8 .6 4 ; a p od ia tris t;
15 J a p sych o log is t and a p sych o log ica l associate licensed under A S  0 8 .8 6 ; [A N D ] a j
16 h o sp ita l as de fined  in A S  1 8 .2 0 .1 3 0 , inc lud ing a g o vem m en ta lly  ow ned  o r  ope ra ted

‘I !
1 7  h o sp ita l; [A N D ] an em p loyee  o f  a health care p rov ide r acting w ith in  the cou rse  and

l
18 scope o f  em p loym en t; an am bulatory surgical facility and  o ther organizations

19 whose prim ary  purpose is the delivery of health care, including a health

20 m aintenance organization, individual practice association, integrated  delivery

21 system, preferred provider organization or arrangem ent, and a physical hospital

22 organization.

23 *  Sec. 33. A S 0 9 .5 5 .5 6 0  is amended by adding new paragraphs to read:
24 ( 4 )  "p ro fe ss ion a l neg ligence" means a neg ligen t act o r  om iss io n  by a

ii i
25 hea lth  care p rov id e r in rendering p ro fe ss ion a l services;
2 6  (5 )  "p ro fe ss ion a l se rv ices" means serv ice p rov id ed  by a hea lth  care

l!
27 p ro v id e r that is w ith in  the scope o f  services fo r  which the hea lth  care p ro v id e r is

j!
28 lic en sed  and that is not p roh ib ited  under the health care p ro v id e r ’ s lic en se  o r  by a ,

j !
29 | fa c i lity  in which the hea lth  care p ro v id e r practices.

|
30 ; *  Sec. 34. A S 0 9 .6 0  is am ended by adding a new section to read :

I '
31 Sec. 0 9 .6 0 .0 8 0 . Contingent fee agreements. I f  an a ttorney con trac ts fo r  o r

0 -L S 0 0 5 f i \H
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c o lle c ts  a con tingency fee in connection  with an nnn>.i fo r  pe rsona l in ju ry , death , o r  
p rop e rty  dam age and the dam ages awarded by a court o r ju r y  include an aw ard o f  
p un itive  dam ages, the contingen t fee due the attorney sha ll be ca lcu la ted a fte r that 
p o rtion  cr pun itive  dam ages due the state under AS 0 9 .1 7 .0 2 0 (d ) has been deducted 
f ro m  the to ta l aw ard o f  dam ages.

0-LS0056\H

* S e c . 3 5 . A S 0 9 .6 5  is am ended by adding a new section to read: ^ -------  ^
Sec . 0 9 .6 5 .0 9 6 . C iv i l l ia b i li ty  o f  h o sp ita ls  f o r  c e rta in  ph ys ic ian s , (a ) A  

h o sp ita l is not lia b le  fo r  c iv il damages as a resu lt o f  an act o r om ission  by an 
em ergency ro om  physic ian  w ho is not an em p loyee o r actual agent o f  the hosp ita l i f I
the hosp ita l p rov ides notice that the em ergency room  physician is an independent 
con trac to r and the em ergency room  physician is insured as described under (c ) o f  this ! 
sec tion . T h e  hosp ita l is responsib le  fo r  exerc is ing reasonab le care in granting 
p riv ileg es  to practice in the hosp ita l, fo r  review ing those p riv ileges on a regu la r basis, 
and fo r  tak ing  app rop ria te  steps to revoke  o r  restrict p riv ileg es in appropriate 
c ircum stances . T he  hosp ita l is not otherw ise liab le  fo r  the acts o r  om iss ion s o f  an 
em ergency ro om  physic ian  w ho is an independent contractor. 'T ie notice requ ired by 1 
th is subsection  must be posted consp icuously in a ll adm itting areas o f  the hosp ita l, Ii
pub lished  at least annua lly  in a newspaper o f  general c ircu lation in the area, and mus.: 
be in substan tia lly  the fo llo w in g  fo rm :

i
N o tic e  o f  L im ited  L iab ility  

T he fo llo w in g  em ergency ro om  physicians are independent 
con trac to rs  and are not em p loyees o f  the hospita l:

I
(L is t sp ec ific  em ergency room  physicians)

(b ) T h is  section does not preclude lia b ility  fo r  c iv il damages that are the 
p rox im a te  re su lt o f  the h o sp ita l’ s negligence o r  intentional m isconduct.

I
(c ) A  hosp ita l is not immune from  liab ility  under (a ) o f  this section fo r  an acr 

o r  om iss ion  o f  an em ergency room  physician who is an independent con trac to r unless 
the em ergency ro om  physic ian  has liab ility  insurance coverage in the am ount o f  at 
least $ 5 0 0 ,0 0 0  fo r  each incident and the coverage is in e ffec t and app licab le  to those 
h ea lth  care se rv ices o f fe re d  by the em ergency room  physician that the hosp ita l is 
requ ired  to p ro v id e  by law  o r  by accreditation requirements.
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(d ) In this section ,
(1 )  "emergency room  physician" means a physician who prov ides health 

ca re  se rv ices in a hosp ita l em ergency ro om ;
(2 )  "h osp ita l" has the meaning given in A S 1 8 .2 0 .1 3 0  and inc ludes a 

g o v em m en ta lly  ow ned o r  operated hosp ita l;
(3 )  "independent contractor" means an emergency ro om  physic ian w ho 

is not an em p loyee o r actual agent o f  the hospita l in connection w ith the rend ition  o f  
the health care services.

S e c . 3 6 . A S  0 9 .6 5 .2 1 0  is repea led and reenacted to read:
Sec. 09.65.210. D am ag es  resulting from commission of a felony or while 

under ’ he influence of alcohol or drugs. A  person who su ffe rs  pe rsona l in ju ry  o r  
death o r the person ’ s persona l representative under A S 0 9 .5 5 .5 7 0  o r 0 9 .5 5 .5 8 0  m ay not 
re c o v e r damages fo r  the persona l in ju ry  o r  death i f  the in ju ry  o r death occu rred  w h ile  
the person was

I
( 1 )  engaged in the com m iss ion  o f  a fe lon y , the person  has been !

i
c o n v ic ted  o f  the fe lo n y , inc lud ing conv ic tion  based on a gu ilty  p le a  o r p le a  o f  n o lo

j
con tendere , and the fe lo n y  substan tia lly  contributed to the persona l in ju ry  o r  death ; !

( 2 )  engaged in conduct that w ou ld  constitute the com m iss ion  o f  an 
un c la s s ifie d  fe lo n y , a c lass A , o r a c lass B  fe lo n y  fo r  which the pe rson  was not 
conv ic ted  and the conduct

« i
(A ) substantia lly contributed to the personal in ju ry o r  death; and
(B )  is p roven by the defendant in the c iv i l tria l by c le a r and

Iconv inc ing  ev idence ;
(3 )  flee ing  afte r the com m iss ion , by that person, o f  conduct that w ou ld  

constitu te  an unc lass ified  fe lo n y , a c lass A  fe lon y , o r a class B  fe lo n y  o r  being 
apprehended fo r  conduct that w ou ld  constitute an unclassified fe lon y , a class A  fe lo n y ,

I
o r  a c lass B  fe lon y  i f  the conduct

(A )  during the f lig h t o r apprehension substan tia lly  con tribu ted
i

to  the in ju ry  o r  death ; and
(B )  is p roven by the defendant in the c iv i l tria l by c le a r and 

conv inc ing  ev idence ;
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1 (4 )  operating a vehic le , a irc ra ft, o r  w atercra ft w h ile  under the in fluence
2  o f  in tox ica ting  liq u o r o r  any con tro lled  substance in v io la t io n  o f  A S  2 8 .3 5 .0 3 0 , was
3  conv ic ted , inc lud ing conv ic tion  based on a gu ilty  p lea o r p le a  o f  n o lo  contendere , and
4  the conduct substan tia lly  contributed to the persona l in ju ry  o r  death ; o r
5  ( 5 )  engaged in conduct that w ou ld  constitu te a v io la t io n  o f
6  A S  2 8 .3 5 .0 3 0  fo r  wh ich the person was not convicted i f  the conduct substan tia lly
7  contribu ted to the p e rsona l in ju ry  o r  death and the conduct is p roven  by the defendant
8 in the c iv i l tria l by c le a r and conv inc ing  evidence.
9 * Sec. 37. A S  0 9 .6 8  is am ended by adding a new section to read : I

10 Sec. 09.68.130. Collection of settlement information, (a ) E xcept as
11 p rov id ed  in (c ) o f  this section , the A la ska  Jud ic ia l C ounc il sh a ll c o lle c t and eva luate
12 in fo rm a tion  re la ting  to the com prom ise o r  other settlem ent o f  a ll c iv i l lit ig a tion . The
13  in fo rm a tio n , inc lud ing  the case name and f i le  num ber, a gene ra l descrip tion  o f  the
14 c la im s being settled , the d o lla r  amount o f  the settlement, to w hom  the settlem ent was
15  pa id , and any nonm one ta ry  terms, sh a ll be co lle c ted  on a fo rm  d eve loped  by the
16 c oun c il fo r  that pu rpose .

!
17  (b )  T he in fo rm a tio n  received by  the counc il unde r (a )  o f  th is section  is |
18 co n fid en tia l. T h is  restric tion  does not p revent the d isc lo su re  o f  sum m aries and i

|
19 statistics in a m anner that does not a llow  the iden tifica tion  o f  p a rticu la r cases o r
2 0  parties .
2 1  (c ) T he requ irem ents o f  (a ) o f  this section do not app ly  to the fo llo w in g  types
2 2  o f  cases:

'
2 3  (1 )  d iv o rc e  and d isso lu tion ;

j

24  (2 ) adop tion , custody, support, visitation, and em ancipation o f  ch ild ren ; |
2 5  (3 )  ch ild ren -in -n eed -o f-a id  cases under A S 4 7 .1 0  o r  de linquent m inors i
2 6  cases under 4 7 .1 2 ; I
2 7  (4 )  dom estic  v io lence p rotective orders under A S  1 8 .6 6 .1 0 0  -
28 1 8 .6 6 .1 8 0 ;
2 9  ( 5 )  estate, guard iansh ip , and trust cases f i le d  unde r A S  13;
3 0  ( 6 )  sm a ll c la im s under A S  2 2 .1 5 .0 4 0 .
31 *  Sec. 38. A S 2 1 .0 6  is am ended by adding a new section to read:

— — B j — M M — —
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Sec. 21.06.087. Insurance report, (a ) The d irector sha ll require reporting o f  
and sh a ll c om p ile  in fo rm ation  necessary to evaluate the e ffect o f  the measures enacted 
in th is Act on the ava ila b ility  and cost o f  insurance in the state.

(b ) In fo rm ation  described in (a ) o f  this section shall be p rovided by a ll insurers 
d o in g  business in this state in the fo rm at specified  by the d irec to r and must include 
fa c tu a l in fo rm a tion  stating prem ium s, c la im s , losses, expenses, and so lvency o f  the 
c om p an y  as a w ho le . In fo rm ation  sha ll be com piled  by the d iv is ion  in a w ay that 
p ro te c ts  the identity o f  individual insureds.

(c ) The d irec to r shall adopt regu la tions to implement and interpret this section, 
in c lu d in g  requ iring  insurers doing business in the state to p rov ide  in fo rm ation I
n ecessa ry  fo r  the d iv is ion  to carry out its responsib ilities under (a ) and (b ) o f  this j 
se c tio n . I f  there are indications o f  m arket d isruption , the d irecto r m ay waive a ll o r  j

i
pa rt o f  the repo rting  requirements in this section .

(d ) B eg inn ing  June 1, 2 0 00 , the in fo rm ation com piled under (a ) o f  this section ' 
s h a ll be reported annua lly  to the governo r and the jud ic ia ry  committees o f  both houses ] 
o f  the leg is la tu re .

(e ) T he  d iv is ion  may consu lt w ith the A laska  Jud ic ia l C oun c il when ! 
d e te rm in in g  what in fo rm ation  to require to be reported under (a ) - (c ) o f  this section \ 

and  w hen im p lem en ting  the com pila tion  requ ired  under (a ) o f  this section .
Sec. 3 9 .  A S  2 1 .8 9 .1 0 0 (d )  is amended to read:

I
(d ) I f  the insured selects independent counsel at the in su re r’ s expense, the 

in su re r m ay require that the independent counse l have at least fou r years o f  experience 
in c iv i l litiga tion , inc lud ing defense experience in the general subject area at issue in i
the c iv i l action , and malpractice insurance. U n less otherw ise p rovided in the insurance 
p o lic y , the ob lig a tion  o f  the insurer to pay the fee charged by the independent counsel

i
is lim ited  to the rate that is ac tua lly paid by the insurer to an attorney in the o rd ina ry i
c ou rse  o f  business in the defense o f  a s im ila r c iv il action in the com m un ity  in which

»
the c la im  arose o r  is being defended. In providing independent counsel, the insurer 

is not responsible for the fees and costs of defending an allegation for which 

coverage is properly denied and shall be responsible only for the fees and costs 

to defend those allegations for which the insurer either reserves its position as to !
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c o v e ra g e  o r  accep ts c o ve rag e . T h e  in d ep en d en t coun se l ^h a l l k e e p  d e ta i le d  
re c o rd s  a llo c a t in g  costs acco rd in g ly .. A  dispute between the in su re r and insu red 
regarding attorney fees that is not reso lved  by the insurance p o licy  o r  this section sha ll 
be re so lved  by a rb itra tion  under A S 0 9 .4 3 .

*  Sec . 4 0 . A S 2 1 .8 9 .1 0 0  is amended by adding a new cubsection to read :
(h ) W hen  an insured is represented by independent c oun se l, the in su re r m ay 

settle d irec tly  w ith the p la in t if f i f  the settlem ent inc ludes a ll c la im s based upon the 
a lleg a tion s  fo r  which the insu rer p re v iou s ly  reserved its position  as to co ve rage  o r  
accepted coverage , regard less o f  whether the settlement extinguishes a ll c la im s against 
the insured.

*  S ec . 4 1 . AS 2 3 .3 0 .0 1 5 (g )  is amended to read :
(g ) I f  the em p loyee  o r  the em p lo y e e ’ s representative re cove rs  dam ages from  

the third person, the em p loyee o r representative shall p rom ptly  pay to the em p lo y e r the 
to ta l am ounts pa id by the em p lo y e r under (e ) (1 ) (A )  - (C )  [ ( e ) ( 1 ) (A ) ,  (B ) ,  A N D  (C ) ]  
o f  this section [,] in so fa r as the recovery  is su ffic ien t a fte r deducting a l l lit ig a tion  costs 
and expenses. A n y  excess recove ry  by the em p loyee  o r  rep resen ta tive  sh a ll be 
cred ited against any am ount payab le  by the em p lo ye r thereafter. I f  th e  e m p lo y e r  is 
a llo c a te d  a p e rc e n ta g e  o f  fa u lt  u n d e r  A S  0 9 .1 7 .0 8 0 , the am o u n t d u e  th e  e m p lo y e r  
u n d e r  th is su b se c tion  s h a ll he re d u c ed  bv  an  a m o u n t e q u a l to  th e  e m p lo y e r ’ s 
e q u ita b le  s h a re  o f  d am ages assessed u n d e r  AS 0 9 .1 7 .0 8 0 (c ) .

*  S ec . 4 2 . A S 4 4 .7 7 .0 1 5 (a )  is amended to read:
(a ) F o r  the purposes o f  f i lin g  c la im s fo r  m ed ica l se rv ices p ro v id ed  under 

A S  4 7 .0 7  o r  AS 4 7 .2 5 .1 2 0  - 4 7 .2 5 .3 0 0 , "p rom p tly ," in AS 4 4 .7 7 .0 1 0 (a ) ,  m eans ( 1 )  
w ith in  six m onths a fte r the date o f  se rv ice , o r  as p rov ided  in (b ) o f  this sec tion , i f

i
there is no th ird -party c la im , o r (2 )  w ithin 12 months a fte r the date o f  se rv ice  i f  there 
is a th ird -party c la im . Except as p rov ided  in (c ) o f  th is section , a c la im  m ay not be 
p a id  i f  it is not f i le d  p rom p tly : an in fe rence to the con tra ry  m ay not be d raw n from  
A S  0 9 .1 0 .0 5 3  [A S  0 9 .1 0 .0 5 0 ] , A S 0 9 .5 0 .2 5 0  - 0 9 .5 0 .3 0 0 , o r  A S  3 7 .2 5 .0 1 0 .

*  Sec . 4 3 . R u le  1 6 .1 (c ), A la ska  R u le s  o f  C iv i l P rocedu re , is amended to read :
(c ) M o t io n  to  S e t T r ia l  an d  C e rt if ic a te . U n le s s  o th e rw is e  o r d e r e d  h v  th e

I
c o u r t ,  a [A ] m otion  to set tria l m ay not be fi le d  un til a f t e r  th e  m ee tin g  o f  p a r t ie s
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under (n) of this rule has occurred and the scheduling order under Rule 16(h) has 

been issued [1 0 5  D A Y S  A F T E R  S E R V IC E  O F  T H E  S U M M O N S  A N D  
C O M P L A IN T ] . A  party seeking to ob tain a tria l date must serve and file  a motion to 
set tr ia l toge the r w ith a certificate , signed by counse l, stating:

( 1 )  T ha t the issues in the case have ac tua lly  been jo in e d ;
( 2 )  T ha t a ll parties have com p le ted  d iscove ry  o r  have a reasonab le 

op p o rtu n ity  to do so  w ithin the next 6 0  days;
( 3 )  That the procedure fo r  listing w itnesses and exhib its and p rov id ing 

exh ib * . c op ie s , as set fo rth  in [P A R A G R A P H ] (d )  o f  th is ru le has been com p leted ;
( 4 )  W he th e r tria l by ju r y  has been tim e ly  demanded;
( 5 )  T h e  estimated num ber o f  days fo r  the tria l, inc lud ing estimates fo r

I
each  p a rty ’ s case and fo r  ju ry  se lection ;

( 6 )  T h e  names, addresses and te lephone numbers o f  a ll attorneys and 
p ro  se parties w ho are responsib le fo r  the conduct o f  the litiga tion ;

(7 )  W h ich , i f  any, statute o r  ru le  en titles the case to preference on the '
t r ia l ca lend a r;

i
( 8 )  T h a t the parties have com p lied  w ith [P A R A G R A P H ] (k )  o f  this 1

ru le . i

Sec. 44. R u le  1 6 .1 (n ), A la ska  Ru les o f  C iv i l P rocedure , is repealed and reenacted to read: 
(n ) Meeting of Parties. Except when otherw ise ordered , the parties sh a ll, as 

so on  as p rac ticab le  a fte r the exchange o f  in itia l d isc losu res requ ired under R u le  
2 6 (a ) ( 1 )  and in any event at least 14 days b e fo re  a schedu ling con fe rence is he ld o r  ' 
a schedu ling  o rd e r is due under R u le  1 6 (b ), m eet to discuss the nature and basis o f  :i
th e ir c la im s and defenses and the possib ilities fo r  a  p rom pt settlement o f  the case and 
to  d eve lo p  a p roposed  d iscovery p lan . T he  attorneys o f  record and a ll unrepresented 1
pa rties that have  appeared in the case are jo in t ly  responsib le  fo r  arranging and being 
p resen t o r  rep resen ted at the meeting, f o r  attempting in good faith to agree on the 
p ro p o sed  d isc ove ry  p lan , and fo r  subm itting to  the cou rt w ithin 10 days a fte r the 
m ee ting  a w ritten  repo rt ou tlin ing  the p roposed  d iscove ry  p lan . The p roposed 
d is c o v e ry  p lan  sh a ll indicate the pa rties ’ v iew s and p roposa ls concern ing

(1 )  what changes shou ld  be made in the timing o r  fo rm s o f  subsequent
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1 d isc lo su res under the ru les, inc lud ing  a statement as to when the d isc lo su re s  requ ired
2  un d e r R u le  2 6 (a )  w ere made;
3  ( 2 )  the sub jects on which discovery may be needed, w hen d iscove ry
4  s h o u ld  oe com plete 1, and whether d iscove ry should be conducted in phases o r  be
5  lim ite d  to o r  focused upon pa rticu la r issues;
6  ( 3 )  what changes sh ou ld  be made in the lim ita tion s on  d iscove ry
7  im posed  under these ru les and what o the r lim itations shou ld  be im posed :
8  ( 4 )  whether a schedu ling  conference is unnecessary;
9  ( 5 )  w hether there w ill be dispositive o r p a rtia lly  d isp os itive  m otion s

1 0  f i le d  in the case and whether o the r dead lines should be set aside pend ing re so lu tion  o f
11 the d isp os itive  o r  p a rtia lly  d isp os itive  m otions by the court; and
1 2  ( 6 )  any other o rd e rs that shou ld be entered by the cou rt under C iv i l
1 3  R u le  1 6 (b ) and (c ).
1 4  *  S e c . 4 5 . R u le  4 1 (a ) , A la s k a  R u le s  o f  C iv i l P rocedure, is amended by add ing  a new
1 5  p a rag rap h  to read:
1 6  (3 )  S e tt lem en t In fo rm a t io n .  I f  a vo lun ta ry  d ism issa l unde r th is ru le
1 7  is the resu lt o f  com prom ise  o r  o th e r settlem ent o f  the parties, the parties sh a ll subm it
1 8  to  the A la ska  Jud ic ia l C ounc il the in fo rm ation  required under AS 0 9 .6 8 .1 3 0 . A  notice
19  o f  d ism issa l made under ( l ) [ a ]  o f  this subsection must be accom pan ied  by a
2 0  ce rtific a tion  signed by o r  on  b e h a lf o f  the p la in tiff that the in fo rm ation  requ ired  under
2 1  A S  0 9 .6 8 .1 3 0  has been subm itted to the A laska Jud ic ia l C ounc il. A  s tipu la tion  o f
2 2  d ism issa l made under ( l ) [ b ]  o f  this subsection must be accompanied by a ce rtifica tion
2 3  s ig n ed  by o r  on b e h a lf o f  a ll parties who have appeared in the ac tion . The
2 4  requ irem en ts o f  this parag raph do not app ly to the types o f  cases lis ted  in
2 5  A S  0 9 .6 8 .1 3 0 (c ) .  .
2 6  *  S e c . 4 6 . R u le  7 2 .1 (g ) , A la ska  R u le s  o f  C iv i l Procedure, is amended to read :
2 7  (g ) D isc o v e ry  Except by leave  o f  court, no d iscovery m ay be conducted until
2 8  the report o f  the Panel nas been filed  o r  until 60  [80 ] days a fte r  se lec tion  o f  th e  P a n e l
2 9  [H A V E  E L A P S E D  F R O M  T H E  D A T E  T H E  C A SE  IS  A T  IS S U E ] , w h icheve r is firs t
3 0  to  occu r, un less d iscove ry  is fu rth e r stayed fo r  good cause by o rd e r o f  the cou rt.
3 1  *  S e c . 4 7 .  R u le  9 5 (b ) , A la sk a  R u le s  o f  C iv i l Procedure , is amended to read:

I
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1 (b ) In  add ition  to its au thority  under (a ) o f  th is ru le  and its p ow e r to punish
2  fo r  con tem pt, a cou rt may, a fte r reasonab le notice and an oppo rtu n ity  to show  cause
3 to the c on tra ry , and afte r hearing by the court, i f  requested , im pose a fine not to
4  exceed $ 1 0 ,0 0 0 .0 0  [5 1 ,0 0 0 .0 0 ] against any attorney w ho practices be fo re  it fo r  fa ilu re
5  to c om p ly  w ith these ru les o r any ru les prom u lgated by the suprem e court.
6 * S e c . 4 8 . R u le  9 5 , A la sk a  R u le s o f  C iv i l P rocedu re , is am ended by adding a new
7 subsection  to read:
8 (c ) I f  the trie r o f  fact determ ines that a party to a c iv il action has in ten tiona lly
9 m ade a fa lse  statement o f  a materia l fact in connection w ith the prosecution o r  defense

10 o f  a c iv i l ac tion , the court sha ll en ter judgm en t against the party m ak ing the fa lse
11 statement on the issue to which the fa lse  statement re lates. I f  the c iv i l action in vo lv e s  1
12  m u ltip le  c la im s and the fa lse  statement does not app ly  to a l l c la im s , the judgm en t
13  requ ired  unde r this subsection sh a ll app ly  on ly  to those c la im s to which the fa lse
1 4  statem ent re la tes .
15  *  S e c . 4 9 . R u le  5 1 1 , A la sk a  R u le s o f  A ppe lla te  P rocedu re , is am ended by adding a new
16 subsec tion  to read:

il I
17  (e ) S e tt lem e n t In fo rm a t io n . I f  a d ism issa l under (a ) o r  (b ) o f  this ru le  is the
18 re su lt o f  com p rom ise  o r  other settlem ent between the parties , the parties sh a ll subm it
19 to  the A la s k a  Jud ic ia l C ounc il the in fo rm ation  requ ired  under A S  0 9 .6 8 .1 3 0 . A  1I
2 0  d ism issa l by ag reem ent under (a ) o f  this ru le  must be accom pan ied  by a ce rtifica tionI
21  s igned  by the attorneys o f  record fo r  a ll parties that the in fo rm a tio n  requ ired  under
2 2  A S  0 9 .6 8 .1 3 0  has been subm itted to the A laska  Jud ic ia l C oun c il. A  d ism issa l by the

" i2 3  ap pe llan t o r  pe titione r made under (b ) o f  this ru le  must be accom pan ied by a
2 4  ce rtific a tion  signed by the appe llan t’ s o r  pe titione r’ s a tto rney  o f  record . T he
25  requ irem ents o f  th is subsection do not app ly to the types o f  cases listed in
2 6  A S  0 9 .6 8 .1 3 0 (c ) .

i
2 7  *  Sec . 5 0 . R u le  1 6 .1 (k ) (4 ) ,  A laska  R u le s  o f  C iv i l P rocedu re , is repea led .I ‘
2 8  ! *  S e c . 5 1 .  A S  0 9 .5 5 .5 4 8  is repea led . j

!
2 9  ,j *  S ec . 5 2 . A S  0 9 . 1 7 .0 2 0 (d ), as enacted by sec. 10 o f  this Act, has the e ffe c t o f  am ending
3 0  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring  the cou rt to requ ire  that a certain
31 pe rcen tage o f  an aw ard o f  pun itive damages be deposited into the genera l fund.
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1 (b ) In  add ition  to its au tho rity  under (a ) o f  this ru le  and its p ow e r to punish
2 fo r  con tem pt, a cou rt m ay, a fte r reasonab le  notice and an op po rtu n ity  to show  cause
3  to the con tra ry , and a fte r hearing by the court, i f  requested , im pose  a fin e not to
4  exceed  $ 1 0 ,0 0 0 .0 0  [$ 1 ,0 0 0 .0 0 ’  against any attorney who p ractices b e fo re  it fo r  fa ilu re
5  to c om p ly  w ith rh^se ru les o r any ru les p rom u lgated  by the sup rem e court.
6 *  S e c . 4 8 . R u le  9 5 , A la ska  Ru les o f  C iv i l P rocedu re , is am ended by adding a new
7 subsection  to read:
8 (c ) I f  the trie r o f  fact determ ines that a party to a c iv il action has in ten tiona lly
9 m ade a fa lse  statement o f  a m ateria l fact in connection w ith the prosecution o r  defense

10 o f  a c iv i l ac tion , the court sh a ll en te r ju dgm en t against the pa rty  m ak ing  the fa lse
11 statement on the issue to which the fa lse  statement re lates. I f  the c iv i l action in v o lv e s  1I
12  m u lt ip le  c la im s and the fa lse  statement does not app ly  to a ll c la im s , the ju d gm en t
13 requ ired  unde r th is subsection sh a ll ap p ly  o n ly  to those c la im s to which the fa lse
1 4  statem ent re la tes .

• I
15  *  S e c . 4 9 . R u le  5 1 1 , A la s k a  R u le s  o f  A ppe lla te  P rocedu re , is am ended by adding a new
16 subsection  to read:

I
17 (e ) S e t t lem e n t In fo rm a t io n . I f  a d ism issa l under (a ) o r  (b ) o f  this ru le  is the !
18 re su lt o f  com p rom ise  o r  other settlem ent between the parties , the parties sh a ll subm it
19 to the A la sk a  Jud ic ia l C ounc il the in fo rm a tion  requ ired  unde r A S  0 9 .6 8 .1 3 0 . A

I
2 0  d ism issa l by agreem ent under (a ) o f  th is ru le  must be accom pan ied  by a ce rtifica tion
21 s igned  by the atto rneys o f  record f o r  a ll parties that the in fo rm a tio n  requ ired  under
2 2  A S  0 9 .6 8 .1 3 0  has been subm itted to the A la ska  Judicia l C oun c il. A  d ism issa l by the
23  ap p e llan t o r  p e tition e r made under (b ) o f  this ru le  must be accom pan ied by a
2 4  c e rtific a tion  signed by the ap pe lla n t ’ s o r  pe titione r’ s a tto rney  o f  record . The

j [
2 5  requ irem en ts o f  th is subsection do not app ly  to the types o f  cases listed in I
2 6  A S  0 9 .6 8 .1 3 0 (c ) .
2 7  *  S e c . 5 0 . R u le  16. l ( k ) ( 4 ) ,  A laska  R u le s  o f  C iv i l P rocedu re , is repea led .
2 8  ’ *  S e c . 5 1 . A S  0 9 .5 5 .5 4 8  is repea led . |
2 9  *  S e c . 5 2 . A S  0 9 .1 7 .0 2 0 (d ) ,  as enacted by sec. 10 o f  this Act, has the e ffe c t o f  am end ing j
3 0  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring  the cou rt to requ ire  that a  certa in

I31 pe rcen tage o f  an aw ard  o f  pun itive damages be deposited  in to  the gene ra l fund .

0 -L S 0 0 5 6 \H
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1 *  S ec . 5 3 . A S  0 9 .1 7 .0 4 0 (a ) ,  as amended by sec. 11 o f  this Act, has the e ffe c t o f  am ending
2 R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requiring the court to reduce an aw ard  o f
3  dam ages by  certa in tax rates in e ffe c t on  the date o f  in ju ry o r death i f  taxab le .
4  *  S ec . 5 4 . A S  0 9 .1 7 .0 4 0 (d ) , as amended by sec. 12 o f  this Act, has the e ffec t o f  amending
5  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requiring that certain ju dgm en ts  be paid
6  p e r io d ic a lly  i f  requested by a party , w ith a lum p sum  payment fo r  certain a tto rney fees.
7  *  S ec . 5 5 . A S  0 9 .1 7 .0 4 0 (e ) ,  as amended by sec. 13 o f  this Act. has the e ffe c t o f  am ending
8  R u le  5 8 , A la sk a  Ru les o f  C iv i l P rocedu re , by imposing certain requirements when a judgm en t
9  is pa id  by pe riod ic  paym ents.

1 0  *  S e c . 5 6 . A S 0 9 .1 7 .0 4 0 (0 ,  as amended by sec. 14 o f  this Act, has the e ffe c t o f  am ending 1
11  R u le  5 8 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requiring that certain judgm en ts inc lude any
1 2  increases f o r  fu tu re in fla tion .I

1 3  *  S ec . 5 7 . A S  0 9 .1 7 .0 8 0 (a ) ,  as amended by sec. 16 o f  this Act, has the e ffe c t o f  am ending
1 4  R u le  4 9 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring the ju ry  to an sw er the specia l
1 5  in te rro g a to ry  listed in A S  0 9 .1 7 .0 8 0 (a ) ( 2 )  regard ing  the percentages o f  fa u lt to be a lloca ted
1 6  am ong  the c laim ants, de fendants, th ird-party defendants, persons who have been re leased from
1 7  lia b i li ty , o r  o th e r pe rson  w ho is re sponsib le  f o r  the damages.

•»
1 8  *  S e c . 5 8 . A S  0 9 .2 0 .1 8 5 , enacted by sec. 2 0  o f  this Act, has the e ffe c t o f  am end ing j
19  R u le  7 0 2 , A la ska  R u le s  o f  E v id ence , by requ iring  certain qua lifica tions from  a person
2 0  te s tify in g  as an expert w itness.
2 1  *  S e c . 5 9 . A S  0 9 .3 0 .0 6 5 , as amended by secs. 21 and 22  o f  this Act, has the e ffe c t o f
2 2  am end ing R u le  68 , A la ska  R u le s  o f  C iv i l P rocedure, by requiring the o ffe ree  to pay costs and
2 3  re a son ab le  actua l atto rney fees on a s lid ing  scale o f  percentages in certa in cases, by i
2 4  e lim in a tin g  p rov is ion s  re la ting  to interest and by p rov id ing  that a subsequent o f fe r  revokes
2 5  p r io r  o f fe rs .
2 6  *  S e c . 6 0 . A S  0 9 .3 0 .0 7 0 (c ) ,  added by sec. 2 4  o f  this Act, has the e ffe c t o f  am ending
2 7  . R u le  5 8 , A la sk a  R u les o f  C iv i l P rocedu re , by p rov id ing that prejudgment interest may not be

.! i
2 8  J aw arded  f o r  fu tu re econom ic  o r  noneconom ic damages.
2 9  j  *  S e c . 6 1 . A L T E R N A T IV E  D IS P U T E  R E S O L U T IO N , (a ) It is the intent o f  this

!
3 0  le g is la t io n  to create a p i lo t a lte rnative  dispute re so lu tion  p rocedu re w ith in the ex isting  c iv il

0-LS0056\H

31 lit ig a tion  system  in o rd e r to p rom ote  the tim e ly , inexpensive, and e ffic ien t re so lu tion  o f  c iv i l
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1 d ispu tes .
2  (b )  T he  A la s k a  Jud ic ia l C ounc il sha ll consu lt with the A la s k a  D ispu te  Se ttlem en t
3  A ssoc ia tion , rev iew  court sanctioned alternative dispute reso lu tion  p rog ram s in o the r states and
4  in the fede ra l cou rt system , and make recommendations to assist the leg is la tu re and the A laska

• I
5  C ou rt S y s tem  in the estab lishm ent o f  a p ilo t program  fo r  a lte rnative d ispute re so lu tion  w ith in
6 the A la s k a  C ou rt System . The A la ska  Judicia l C ounc il sha ll subm it a w ritten repo rt to the
7  leg is la tu re  and to the A laska  Suprem e Court w ithin six m onths a fte r the e ffe c tiv e  date o f  this

.1 4

8 A ct. T h e  repo rt must inc lude specific types o f  p rog ram s, spec ific  types o f  cases w ith in  each
i , ,

9 p ro g ram  that are am enab le to a lternative dispute reso lu tion , tiic cost to the parties and to the
1 0  A la s k a  C ou rt S y stem  under these program s, and the qu a lific a tion s  o f  the neutra l parties ,

!j j11 in c lu d in g  n on law ye rs , who w ill p rov ide dispute re so lu tion  se rv ices unde r the p rog ram .
ll12  (c )  In this section , "a lternative dispute re so lu tion " is lim ited  to arb itra tion , m ed iation ,
ll

1 3  and e a r ly  neutra l eva lua tion .
«' __

1 4  i * Sec. 6 2 . A P P L IC A B IL IT Y . T h is Act applies to a ll causes o f  ac tion  accru ing on o r  a fte r
15  , the e f fe c t iv e  date o f  this Act.

i1 6  *  Sec. 6 3 . S E V E R A B IL IT Y .  U nde r A S 0 1 .1 0 .0 3 0 , i f  any p ro v is io n  o f  this A c t o r  the

0 - L S 0 0 5 6 \H

17 ap p lic a t io n  o f  a p rov is ion  o f  this A ct to any person o r  c ircum stance is he ld  in va lid , the
18  rem a in d e r o f  th is A ct and the app lication to other persons sh a ll not be a ffec ted .
19  *  S e c . 6 4 . T h is  A c t takes e ffe c t Ju ly  1, 1997 .

iit It'
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July 21, ittt
DleUlbutlon O f Claim t By Y*§r At Comparad To Projact Substantial Complatlon

Yaar Claim Mads riunibar ot Claim a Parcantago o f Cumulatfra
a. Each Yaar Claims Wado Parcantaga o f

Substantial Complatlon Each Yea/ Claims

Prior 6 2 5% 25%
One 5 21% 4 6%
Two 4 17% 63%
Three 4 17% 80%
Four 0 0 80%
Five 0 0 80%
Six 1 4% 84%
Seven 3 12% 96%
Bight 0 0 96%
Nine 0 0 96%
Ten 0 0 96%
Eleven 0 0 96%
Twelve 0 0 96%
Thirteen 0 0 96%
Fourteen 1 4% 100%
Total 24 100%

4



D ISTR IBU T IO N  OF CLAIMS BY YEAR W ITH IN  W H ICH  RECEIVED AFTER SUBSTANTIAL COMPLETION

YEAR WITHIN NUMBER OF PERCENTAGE CUMULATIVEWHICH CLAIM CLAIMS MADE OF CLAIMS PERCENTAGEMADE AFTER WITHIN EACH MADE WITHIN OF CLAIMS BYCOMPLETION YEAR EACH YEAR YEAR
1 106 3 3 . 1 3 * 3 3 . 1 3 *2 45 (4 .06* 4 7 .19 *3 41 1 2 . 8 1 * 60.00*4 30 9 .38 * 6 9 .38 *
5 23 7 . 19 * 76 .56 *6 20 6 .2 5 * 8 2 .8 1 *7 9 2 .8 1 * 8 5 .6 3 *
0 7 2 . 1 9 * 8 7 .0 1 *9 12 3 .7 5 * 9 1 .5 6 *
10 4 1 .2 5 * 9 2 .8 1 *
II e 2 .5 0 * 9 5 .3 1 *!2 2 0 .6 3 * 9 5 .9 4 *
13 7 2 . 1 9 * 9 8 . 1 3 *
14 1 0 . 3 1 * 98.44*
15 0 0 .00* 98.44*
16 0 0.00* 98.44*
17 2 0 .6 3 * 99.06*
18 2 0 .6 3 * 99 .60*
19 0 0 .00* 99.69*
20 0 0.00* 99.69*

21  ♦ 1 0 .3 1 * 100 .00 *
TOTAL 320 100 .00* 1

T h is  c h a r t  g i v e s  t h e  number and  p e r c e n t a g e  o f  c la im s  by y e a r  
w it h in  w h ic h  c l a i m s ' a x e  made a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  F or  
e x a m p le ,  t h e  row o f  d a t a  w i t h  t h e  f i r s t  c o lu m n  e n t r y  o f  10  
r e p r e s e n t s  a l l  c la im s  r e c e iv e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  
c o m p le t io n  b u t  l e s s  th a n  10 y e a r s .  Thus, i f  a 10 y e a r  s t a t u t e  o f  
l i m i t a t i o n s  had b een  in  p l a c e ,  92.81% o f  t h e  c l a i m s ' w o u l d  have  
b een  a l lo w e d  and 7.19% would h ave  b e e n  o u t s i d e  t h e  t im e  p e r io d .



D ISTR IBU T IO N  O f  CLA IM S BY TYPE  OF CLAIMANT

YEAR WITHIN PERCENT OF CLAIMS NUMBER FROMWHICH CLAIM FROM PARTIES PARTIESMADE AFTER INVOLVED IN DESIGN, NOT SOCOMPLETION CONSTRUCTION. ETC. INVOLVED
1 65.71 % 34.29%2 60.00% 40.00%3 75.61% 24.39%4 73.33% 26.67%5 65.22% 34.78%6 70.00% 30.00%7 55.56% 44.44%8 42.86% 57.14%9 41.67% 58.33%10 50.00% 50.00%11 12.50% 87.50%12 0.00% 100.00%13 42.86% 57.14%14 0.00% 100.00%15 0.00% 0.00%16 0.00% 0.00%17 0.00% 0.00%18 0.00% 100.00%19 0.00% 100.00%20 0.00% 0.00%

2 1 ♦ 0.00% 100.00%TOTAL 61.76% 38.24%

T h is  c h a r t  g i v e s  t h e  p e r c e n t a g e  o f  c l a i m s  by  p a r t i e s  i n v o lv e d  i n  
d e s i g n  a n d  c o n s t r u c t i o n  o f  a p r o j e c t  and  t h e  p e r c e n t a g e s  o f  
p a r t i e s  n o t  i n v o l v e d ,  by  y e a r  w i t h i n  w h ic h  t h e  c l a i m s  w ere  made 
a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  F o r  e x a m p le ,  t h e  row w i t h  t h e  
f i r s t  co lu m n  e n t r y  o f  10 g i v e s  th e  p e r c e n t a g e  o f  c la im s  r e c e i v e d  
a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t i o n  b u t  l e s s  th a n  10 
y e a r s  f o r  e a c h  t y p e  o f  c l a i m a n t .  F or y e a r  1 0 ,  f i f t y  p e r c e n t  
w e r e  fr o m  c l a i m a n t s  i n v o l v e d  i n  t h e  d e s i g n  and c o n s t r u c t i o n  o f  
t h e  p r o j e c t  an d  f i f t y  p e r c e n t  w ere  n o t  s o  i n v o l v e d .
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YEAR WITHIN NUMBER OF CLAIMS PERECENT CUMULATIVEWHICH CLAIM RESULTING IN AN WITHIN GIVEN PERCENTAGEMADE AFTER INDEMNITY YEAR OF TOTAL OF CLAIMSCOMPLETION PAYMENT OF SUCH CLAIMS
1 12 30.7755 30.77552 5 12.8255 43.59553 9 23.0855 66.67954 1 2.56% 69.23555 1 2 .5 6 * 71.7 9$6 3 7.6955 79.49557 1 2.5651 8 2 .0 5 *a 4 10.2655 9 Z .3 J *9 1 2.5655 94.875510 0 0.0055 94.87*i i 2 5.1355 100 .00*12 0 0.0055 10 0 .0 0 *

13 0 0.0055 100 .00 *14 0 0.0055 100 .00 *15 0 0.0055 1 00.0055
16 0 0.0055 10 0 .0 0 *
17 0 0.0055 100 .0 0 *
18 0 O.OQ55 100 .00*
19 0 0.0056 100 .00 *
20 0 0.0055 100 .00*

21 ♦ 0 0.0055 10 0 .0 0 *TOTAL 39 100.0055

T h is  c h a r t  g i v e s  t h e  number and p e r c e n t a g e  o f  c la im s  r e s u l t i n g  i n  
an in d e m n i t y  paym ent by  th e  i n s u r e r  f o r  t h e  y e a r  w i t h i n  w h ic h  t h e  
c l a i m  i s  made a f t e r  s u b s t a n t i a l  c o m p l e t i o n .  A l l  e x a m in e d  c l a i m s  
r e s u l t i n g  i n  i n d e m n i t y  p a y m e n t ,  e x c e p t  f o r  2 ,  w e r e  r e c e i v e d  
w i t h i n  10 y e a r s  o f  s u b s t a n t i a l  c o m p l e t i o n .  For e x a m p le ,  t b e  row 
i n  w h ic h  t h e  l e f t  colum n h a s  an  e n t r y  o f  10 p r o v i d e s  t h e  number 
and p e r c e n t a g e  o f  c la im s  h a v in g  a n  in d e m n i t y  paym ent t h a t  w ere  
r e c e i v e d  a t  l e a s t  9 y e a r s  a f t e r  s u b s t a n t i a l  c o m p le t io n ,  b u t  l e s s  
th a n  10 y e a r s .  F or  y e a r  1 0 ,  t h e r e  w e r e  0 c l a i m s  r e c e i v e d  t h a t  
r e s u l t e d  i n  an  in d e m n ity  p a y m e n t .  F o r  c l a i m s  r e c e i v e d  w i t h i n  
y e a r  1 1 ,  2 r e s u l t e d  i n  a n  i n d e m n i t y  p a y m e n t j  2 e q u a l s  5 . 1 3
p e r c e n t  o f  t h e  t o t a l  number (39) o f  c l a i m s  exam ined  t h a t  r e s u l t e d  
i n  an  in d e m n it y  p ay m en t. S i n c e  no c l a i m s  r e c e i v e d  a f t e r  11 y e a r s  
o f  s u b s t a n t i a l  c o m p le t io n  r e s u l t e d  i n  a n  in d e m n ity  p a y m en t,  t h e  
c u m u l a t i v e  p e r c e n t a g e  a t  y e a r  11 i s  100%f a l l  c l a i m s  r e s u l t i n g  
i n  a n  i n d e m n i t y  w e r e  f i l e d  b y  t h e  e n d  o f  t h e  1 1 t h  y e a r  o f  
s u b s t a n t i a l  c o m p le t i o n .
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VICTOR 0 . SCHlNNcREA & CGXPAKY INC.SPECIAL CLAIM STUCY DISTRIBUTION OF CLAIMS IN RELATIONSHIP TO SUBSTANTIAL COMPLETION

Years Brought Within i of Claims X qf Claims C u m u la tive  Percentage

One 7 3 *  45.9 45.9
Two 22 1 3 . B 59.7
Three 1 3  8 .2  67.9
fo u r  1 3  8 .2  76 .1
F iv e  1 2  7.5 63,6
Six 9 5 .7  89.3

m

Seven 5 3 . 1  92.4

More Than Ten 5 3 . 1  99.9

15 9  99.9 99,9
♦Based on CNA's r e c o r d s ,  rou gh ly  3 2 . SX o f  these c la im s were brought p r io r  to  th e  d ate  o f - s u b s t a n t ia l  com p let ion .
Study i s  based upon a r e v ie w  o f  250 CNA f i l e s  s e t  up between Oecember 1979 and O ctober 1980.
The Date o f  S u b s ta n t ia l  Completion was e s ta b lish e d  from information secu red  from CNA c la im  r e c o r d s .
159  f i l e s  con ta in ed  s u f f i c i e n t  documentation which could be used for  th e  purpose o f  t h i s  study!
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% V: ■» - -V r .‘Arasmr state laegisiaiu re
H O U S E  O F  R E P R E S E N T A T I V E S

UHhijI Hiim no* Slate I apitxl 
Juneau. AK iv ia ii i . i i* :

Statute o f  Repose/L im itations by State, 1993

YearS-Wilhin. Date-pf Pisco.Y.ery. 
(Statute of Limitations)

Maximum-* Years 
(Statute of Repose)

Alabama 6 months 4 years
A laska 2 years -  ■
Arkansas - -
Arizona 2 years -
Californ ia 1 yea r 3 years
C o lo rado 2 years 3 years
Connecticut 2 years 3 years
D e law are 3 years -
Florida 2 years 4 years
Georg ia ■ 5 years
Hawaii 2  years 6 years
Idaho • -

Indiana 2 years 8  years
Kansas 2 years 4 years
Kentucky 1 yea r 5 years
Lou isiana 1 yea r 3  years
Massachusetts - 7 years
Maine - 3  years
Maryland 3 years -

Michigan 6 months 6  years
M innesota - -

Mississippi 2 yea rs -
Missouri 2 years 10 years
Montana 3 years 5 years
N ebraska 1 yea r 10 years
Nevada 2  yea rs •

New Hampshire 3 yea rs -

New Jersey 2  yea rs -

New Mexico • •

New York • *
North C aro lina - 4  yea rs
North D akota 2  yea rs 6  yea rs
Ohio 1 yea r -

Oklahom a 2  yea rs 3  years
O regon 2  years 5 yea rs

-2 1  -



Pennsy lvania 2 years *
Rhode Island 3 years -
South Caro lina 3 years 6 years
South Dakota - m
Tennessee 1 year 3 years
Texas - -
Utah 2 years 4 years
Vermont 2 years 7 years
Virginia - 10 years
Washington 1 year 8 years
West Virginia 2 years 10 years
W isconsin 1 year 5 years
Wyoming 2 years •

The statutory time limit for bringing suit is measured from the time at which 
the plaintiff could have reasonably discovered the injury. Often States allow 
the time limit to run from either the time of injury or the time of discovery, 
depending on the nature of the injury.

The maximum period in which a claim can be brought, regardless of whether 
the limit is measured from the date of injury or act or the date of discovery.

n r d d l M ^ d



B ISS  a n d  HOLMES
ATTORNEYS AT LAW

BURTON C. BISS, of counsel 
ROGER F. HOLMES

AN ASSOCIATION OF PROFESSIONAL CORPORATIONS 
3 9 46  CLAY PRODUCTS DRIVE 
ANCHORAGE, ALASKA 99517  

TELEPHONE (BJ7) 246-8013 
FAX (907) 243-6695

WASILLA OFFICE HC3I BOX 5111 WASILLA, ALASKA 99654 TELEPHONE (907) 37C-53IB

F e b r u a r y  23 , 1997

R e p r e s e n t a t i v e  B r i a n  S .  P o r t e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R e :  H o u s e  B i l l  5 8  ( S p o n s o r  s u b s t i t u t e )

D e a r  R e p r e s e n t a t i v e  P o r t e r :

T h i s  w i l l  c o n f i r m  m y c o n v e r s a t i o n  w i t h  J im  S o u r a n t  o f  y o u r  o f f i c e  
c o n c e r n i n g  t h e  S t a t u t e  o f  R e p o s e .  I  m e n t i o n e d  t o  J im  t h a t  a l l  
p r o f e s s i o n a l s  i n  t h e  S t a t e  o f  A l a s k a  a r e  n ow  c o v e r e d  b y  “ c l a i m s  
m a d e "  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e .  T h i s  m e a n s  t h a t  t h e  c l a i m  
m u s t  a r i s e  a n d  b e  m a d e  d u r i n g  t h e  p o l i c y  p e r i o d .  W h en  a  
p r o f e s s i o n a l  r e t i r e s  t h e  c u s t o m  i s  t o  b u y  “ t a i l  i n s u r a n c e . ”  T h i s  
i n s u r a n c e  c o v e r s  t h e  p r o f e s s i o n a l  f o r  c l a i m s  m a d e  d u r i n g  t h e  p o l i c y  
p e r i o d  b u t  w h i c h  d o  n o t  a r i s e  u n t i l  a f t e r  t h e  p r o f e s s i o n a l  h a s  
r e t i r e d  a n d  n o  l o n g e r  c a r r i e s  i n s u r a n c e .

A t  t h e  p r e s e n t  t i m e ,  m o s t  p r o f e s s i o n a l  “ t a i l ”  e n d o r s e m e n t s  o n l y  
c o v e r  t h r e e  y e a r s  i n t o  t h e  f u t u r e .  I n  c e r t a i n  l i m i t e d  s i t u a t i o n s  
a  f i v e  y e a r  “ t a i l ”  e n d o r s e m e n t  i s  p o s s i b l e .  Y o u  d o  n o t  n e e d  m u c h  
i n s u r a n c e  s a v v y  t o  f i g u r e  o u t  t h a t  w i t h o u t  a  s t a t u t e  o f  r e p o s e ,  a l l  
p r o f e s s i o n a l s  w h o  s p e n d  t h e i r  l i v e s  p r a c t i c i n g  i n  A l a s k a  h a v e  a  
s u b s t a n t i a l  u n i n s u r a b . l e  r i s k  i n  t h e i r  r e t i r e m e n t  y e a r s . 1

M o s t  p r o f e s s i o n a l s  c a r r y  i n s u r a n c e  t o  p r o t e c t  t h e i r  c l i e n t s  
( p a t i e n t s )  a s  w e l l  a s  t o  p r o t e c t  t h e m s e l v e s  a n d  t h e i r  f a m i l i e s .  A n  
u n i n s u r e d  l o s s  o v e r  f i v e  y e a r s  a f t e r  r e t i r e m e n t  w i t h o u t  a d e q u a t e  
r e s o u r c e s  t o  c o m b a t  t h e  s u i t  o r  i n c o m e  p o t e n t i a l  t o  r e c o u p  t h e  l o s s  
i s  a  d e v a s t a t i n g  s i t u a t i o n  f o r  t h e  r e t i r e d  p r o f e s s i o n a l .  S u c h  a  
c l a i m  c o u l d  r e s u l t  i n  t h e  p r o f e s s i o n a l  a n d  h i s / h e r  f a m i l y  r e q u i r i n g  
s u b s t a n t i a l  s t a t e  a i d  i n  t h e i r  d e c l i n i n g  y e a r s .

^ h e  a l t e r n a t i v e  i f  f o r  t h e  r e t i r e d  p r o f e s s  i o n r . l  t o  c o n t i n u e  
t o  p u r c h a s e  “ c l a i m s  m a d e 1 i n s u r a n c e  f o r  t h e  r e m a i n d e r  o f  h i s / h e r  
r e t i r e m e n t  y e a r s .  F o r  m o s t  p r o f e s s i o n a l s  t h i s  i s  p r o h i b i t i v e l y  
e x p e n s i v e  w i t h o u t  i n c o m e  f r o m  t h e  p r a c t i c e  o f  t h e i r  p r o f e s s i o n .  
F o r  i n s t a n c e ,  s o m e  m a n y  p h y s i c i a n s  p a y  i n  e x c e s s  o f  $ 5 0 , 0 0 0  a  y e a r  
f o r  “ c l a i m s  m a d e ”  i n s u r a n c e .
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R e p r e s e n t a t i v e  B r i a n  S .  P o r t e r  
F e b r u a r y  2 3 ,  1 9 9 7

V e r y  t r u l y  y o u r s ,

B I S S  & HOLM ES

R o g e r  F .  H o lm e s  
\ R F H

2
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To: SSHB 58

Page 8, line 13 

Delete: ' 

Insert: "1

£Y: Rep. R okeberg

'Anchorage, all items index"

J. S. City Average, all urban consumers, all items indexes"

a / h  "

'■ /V? d /'< ^

AMENDMENT

2/ a h ?



f
EB-1

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E B Y : Representative B e rk ow itz

TO : H ouse  B i l l  5 8

P age  5 , lin e  17: 

fo llo w in g  “ exceed ” ,

d e le te  “ $ 3 0 0 ,0 0 0 ” , in se rt “ $ 5 0 0 ,0 0 0 ”

P age 5 , lin e  19: 

fo llo w in g  “ section ” ,

d e le te  “ m a y  n o t  e x c e ed  $ 5 0 0 ,0 0 0 ” , in se rt “ a r e  n o t  l im i t e d ”



7
EB-2

A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E B Y :  Representa tive B e rk ow itz

TO : H ou se  B i l l  5 8

Page 4 , lin e  14:

fo llo w in g  “ p ro v id e r” ,

d e le te  “if the injured person is, on the date of the alleged negligent act 
or omission, less than six years of age unless the action is 
commenced before the person’s eighth birthday”,

in se rt “unless commenced within eight years of the date of the alleged 
negligent act”



O F F E R E D

TO :

E B -3
A M E N D M E N T

IN  T H E  H O U S E  B Y :  Representative B e rk ow itz

H ouse  B i l l  5 8

Page 6 , lin e  11: 

fo llo w in g  “ ga in ;” , 

de le te  “ a n d ” , in se rt “ o r ”
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EB-4
A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y :  Representative B e rk ow itz

TO : H ouse  B i l l  5 8

P age  10 , lin es 3 0 -3 1 : 

de le te  lines 3 0 -3 1 ,

P age  11 , lin e  1:

p receed ing “ tra ined ” , d e le te  “ ( 2 ) ” ,

P age 11, lin e  2 :

fo l lo w in g  “ issue” , d e le te  a n d ” , in se rt “ .”

P age 11 , lin es 3 -6 : 

de le te lines 3 -6

y/yOt



A M E N D M E N T
EB-5

O F F E R E D  IN  T H E  H O U S E  B Y :  Representative B e rk ow itz

T O : H ouse  B i l l  5 8

Page  7 , lin es 6 -7 :

fo l lo w in g  “ o f ’ , d e le te  “a party”, in se rt “both parties”

Page 2 4 , lin e  6 :

fo l lo w in g  “ b y ” , d e le te  “a party”, in se rt “both parties”
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BY REPRESENTATIVE CROFT/ #1
OFFERED IN HOUSE JUDICIARY 

TO: SSHB 58

Page 5, line 21 following "(1)":
Delete "is a hemiplegic, paraplegic, or quadriplegic and has permanent 

functional loss of one cr more limbs resulting from injury to the spine or spinal 
cord"

Insert "suffers severe disfigurement or severe physical impairment"

A M E N D M E N T



A M E N D M E N T

BY REPRESENTATIVE CROFT/ #2
OFFERED IN HOUSE JUDICIARY

TO: SSHB 58

Page 9, line 15 through page 10, line 16:

D elete all material

Renumber the fo llow ing sections accordingly.

Page 20, lin e 11 through line 20: 
D elete all material

Renumber the fo llow ing sections accordingly.

Page 24, lines 13-17:
D elete all material

Renumber the fo llow ing sections accordingly.



£
A M E N D M E N T

BY REPRESENTATIVE CROFT/ #3
OFFERED IN HOUSE JUDICIARY 

TO: SSHB 58

Page 3, line 11 through page 4, line 10:
Delete all material

Renumber the following sections accordingly.



A M E N D M E N T

OFFERED IN  HOUSE JUDICIARY 

TO: SSHB 58

BY REPRESENTATIVE CROFT/ #5

Page 16, line 8 fo llow in g  "hospital" through page 16, line 31:

D elete all m aterial

Insert "may not escape liability for the actions or inactions o f em ergency room  

physicians by contractual device, change in em ploym ent status, or purported  

notice to or w aiver by  em ergency room  patients. N oth in g  in this section is 

in tended  to m odify  the standard o f care for em ergency room  physicians or 

apply  to a physician that is independently  hired and not associated w ith  the 

hospital's provision  o f em ergency services."

Renum ber fo llow in g  sections accordingly.



A M E N D M E N T

Page 25, line 18 following "be affected":
Insert "*Sec. 64. This Act sunsets if, on July 1, 2000, the director of the 

Division of Insurance certifies to the lieutenant governor and the revisor of statutes 
that the liability insurance rates filed with the Division of Insurance have not been 
reduced by at least 10 percent from those filed on January 1, 1997. In this section, 
"liability insurance" means insurance described under AS 21.12.070(a)(2).

Renumber the following section accordingly.

BY REPRESENTATIVE CROFT/ #6
OFFERED IN HOUSE JUDICIARY

TO: SSHB 58
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE CROFT j # \  \
TO: SSHB 58

Page 6 , lin es 3 - 2 0 :
D e le te  a ll m ate ria l.
In sen  new subsections to read:

" (b ) E xcept as p rov ided  in (c ) o f  th is section , the c o u n  sh a ll requ ire  depos it 
into the general fund o f  5 0  percent o f  that p on ion  o f  the punitive damages aw ard that 
is equa l to c-' less than the greater o f  three tim es the am oun t o f  com pen sa to ry  
damages o r  $ 3 0 0 ,0 0 0 .

(c ) T he cou n  sha ll requ ire deposit in to  the genera l fund  o f  5 0  percent o f  that 
p on ion  o f  the punitive damages aw ard that is equal to o r  less than the g reate r o f  fo u r  
lim es the am ount o f  com pensa to ry  dam ages aw arded  o r  $ 6 0 0 ,0 0 0 . i f

( 1 )  the w rong fu l conduct o r  om iss ion  a rose in connec tion  w ith  a 
com m erc ia l ac tiv ity  m otivated by fin anc ia l g a in : and

(2 )  the lik e lih o o d  o f  death o r  se riou s b o d ily  in ju ry  from  the 
com m erc ia l ac tiv ity  was p rev iou s ly  know n by the person  re sp on s ib le  fo r  m ak ing  
p o lic y  dec is ions re la ting  to the c om m erc ia l ac tiv ity  and the kn ow ledge  was ga in ed  
from  p rev iou s instances o f  death o r se riou s b od ily  in ju ry  a ris ing  from  the sam e 
w rong fu l conduct o r om iss ion , regard less o f  where the p rev iou s w ron g fu l conduct o r 
om iss ion  occu rred .

id ) I f  a court o r  ju ry  aw ards pun itive  dam ages under (a )  o f  th is section , the 
c oun  sha ll requ ire that 100 percent o f  the pun itive dam ages aw ard  that exceeds the 
m ax im um  am ounts described under (b ) o r  (c ) o f  th is section , as ap p lic ab le , be 
deposited  in to  the genera l fund o r the A la s k a  perm anen t fund  unde r A S  3 7 .1 3 .0 1 0 . 
The party paying the punitive damages sh a ll e lect which fund sh a ll receive the m oney 
required to be paid under this subsection .

le )  The p rov is ion s o f  this section d o  not grant the state the right to f i le  o r  jo in

-1-



I a c iv i l action to re c o v e r pun itive dam ages ."

0 -L S 0 0 5 6V H .3

2 Page 16. lin e  4 :
3 D e le te  "due the state under A S  0 9 .1 7 .0 2 0 (d V
4  In sen  "requ ired  to be deposited  unde r A S  0 9 .1 7 .0 2 0 "

5 Page 2 3 . lin e  3 1 . a fte r " fu n d " :
6  Inse rt "o r the A la s k a  perm anen t fu nd "

-2 -



To: Mike Ford

From: Jim Sourant

February 24,1997

Re: Additional amendments to SSHB 58 

Mike:

Representative Brian Porter has the following amendments for the bill:

1. Section 17, at top of page 10, lines 1 thru 4, delete the second sentence in its
entirety, starting with the phrase: "The trier of fact " and ending with
"cannot be distinguished." Leave the rest of line 1 on that page intact.

2. Section 39, at top of page 20, line 2, insert the word "fees and" between the 
words "allocating" and "costs".

3. Section 12, page 7, line 8, do not take out the word "[FUTURE}". Leave that 
part of the statute the way it was before we made all the other changes.

Tha 1 r ur help,

cc: Brian

/M 5cc : L is a  K i r s c h  
bcc : M a r y  G o re
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R E S E A R C H

I n s t it u t e
* FOR PUBLIC POLIO'

T h e  R o l e  o f  P u n i t i v e  D a m a g e s  i n  C i v i l  
L i t i g a t i o n :  N e w  E v i d e n c e  f r o m  L a w s u i t  F i l i n g s

By Steven Hayward*

HIGHLIGHTS:

• This study offers new data on the frequency and the 
effects of punitive damages, based on a detailed review 
of more than 1000 lawsuits filed and concluded in San 
Francisco County Superior Court.

• Punitive damages are demanded in 27 percent of all 
cases where they are conceivably recoverable.

• Lawsuit filing data show that business and 
government defendants are four times as likely as an 
individual defendant to face a lawsuit that demands 
punitive damages.

• Lawsuits that include punitive damage demands 
take one-third longer to resolve than suits without 
these demands. The average lawsuit in our 1000 case 
sample took 15 months to resolve; cases with punitive 
damage demands took an average of 21 months to 
resolve.

* Steven Hayward is vice president, research for the 
Pacific Research Institute. William S. Loughman, an 
attorney and senior fellow in legal studies for the Pacific 
Research Institute, conducted the research into lawsuit 
filings.

mailto:PRIPP@aol.com
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• Punitive damage demands play a significant role in the out-of-court 
settlement process, where the vast majority of lawsuits are settled. 
Punitive damage demands tilt the playing field in favor of demanding 
parties, and increase out-of-court settlement amounts.

• Studies of punitive damage jury verdicts have been interpreted to 
suggest that the risk of receiving an adverse punitive damage 
judgment is remote. Closer scrutiny of the data, we argue, will show 
that the probability of punitive damage awards is vastly understated by 
these studies, in part because the data have been improperly qualified.

I n t r o d u c t i o n

T h e  c o n t r o v e r s y  o v e r  p u n i t i v e  d a m a g e s  i n  c i v i l  l i t ig a t i o n  h a s  c e n te re d  
a r o u n d  th e  n u m b e r  o f  p u n i t i v e  d a m a g e  a w a rd s ,  a n d  th e  d o l l a r  a m o u n t s  o f  
s u c h  a w a rd s . C o m p r e h e n s iv e  d a ta  o n  th is  is s u e  a r e  s c a rc e  b e c a u s e  th e re  is  n o  
c o m p le t e  s ta t is t ic a l d a ta b a s e  o f  t r ia l v e rd ic t s .  H o w e v e r ,  w e  b e l ie v e  th a t 
th e  fo c u s  o f  r e s e a rc h  o n  th e  n u m b e r  o f  p u n i t i v e  d a m a g e  v e r d ic t s  is  m is p la c e d  
to  s o m e  e x te n t . F o c u s in g  o n ly  o n  t r ia l v e r d ic t s  u n d e r s t a t e s  th e  s c o p e  a n d  
n a tu r e  o f  th e  p r o b le m  b e c a u s e  th e  o v e rw h e lm in g  m a jo r i t y  o f  a l l  la w s u i t s  a re  
r e s o lv e d  o u t  o f  c o u r t . A c c o r d in g  to  s u r v e y s  o f  la w s u i t s ,  le s s  t h a n  2  p e r c e n t  o f  
a l l  c a se s  g o  to  t r ia l.  L o o k i n g  o n ly  a t  th e  2  p e rc e n t  o f  c a se s  th a t  r e a c h  a ju r y  is 
l i k e  lo o k in g  o n ly  a t  th e  v i s ib le  t ip  o f  a la r g e  ic e b e rg : i t  ig n o r e s  th e  la r g e r  
u n s e e n  p a r t  b e lo w  th e  w a t e r  l in e  th a t m a y  d o  m o r e  h a rm . T h u s ,  to  a r g u e  th a t  
p u n i t i v e  d a m a g e  a w a rd s  a r e  r a r e  is  to  m is s  a n  o b v io u s  p o in t :  jury verdicts of 
any kind are rare. N o  o n e  w o u ld  s a y , h o w e v e r ,  th a t  b e c a u s e  j u r y  v e rd ic t s  a re  
r a r e ,  la w s u it s  th e m s e lv e s  a r e  in s ig n i f ic a n t  o r  c o s t le s s . Y e t  th is  is  th e  in fe re n c e  
th a t  h a s  b e e n  d r a w n  f r o m  v a r i o u s  p u n i t i v e  d a m a g e  s t u d ie s  th a t  fo c u s  o n ly  o n  
t r ia l  v e r d ic t s .1

T h e  r ig h t  q u e s t io n  to  a s k  a b o u t  th e  c iv i l  l i t ig a t i o n  p r o c e s s  is : what is occurring 
in the other 98 percent of cases that are resolved out-of-court? B e c a u s e  9 8  
p e rc e n t  o f  c a ses  a re  r e s o lv e d  o u t  o f  c o u r t ,  i t  is  im p o r t a n t  f o r  r e s e a rc h e r s  a n d  
f o r  p u b lic  p o l ic y  m a k e r s  t o  u n d e r s ta n d  w h a t  is  g o in g  o n  in  th e s e  c a se s , a n d  
h o w  th e  le g a l r u le s ,  i n c lu d in g  th e  r e la t i v e  p r o b a b i l i t y  o f  p u n i t i v e  d a m a g e s , 
a f fe c t  th e  o u tc o m e s  o f  th e  n e g o t ia t io n  p r o c e s s  f o r  o u t - o f - c o u r t  s e t t le m e n ts .

A  la r g e  p r o p o r t i o n  o f  la w s u i t s  t o d a y  in c lu d e  p u n i t i v e  d a m a g e  d e m a n d s .
B e c a u s e  9 8  p e rc e n t  o f  la w s u i t s  a re  r e s o lv e d  o u t - o f - c o u r t ,  a n  im p o r t a n t  
t h r e s h o ld  q u e s t io n  to  a n s w e r  is : Do punitive damage demands in lawsuit 
filings have a significant effect on the out-of-court settlement process?

1 For example, the recent federal Department of Justice estimates of civil suit verdicts in state 
courts, discussed below, generated numerous newspaper headlines to the effect that "punitive 
damages are rarely awarded."



In an attem pt to shed ligh t on  this question , the Pacific Research Institute 
conducted a detailed exam ination of m ore than 1000 law su it filings in San 
Francisco County Superior Court. W e conclude that pu n itive  dam ages are 
used  as a w eapon to generate more favorable out-of-court settlem ents, 
especia lly  against bu siness and governm ent defendants.

W h a t  L a w s u i t  F i l i n g s  D a t a  T e l l  U s

M ost punitive dam age stu d ies focus on verdicts in the handfu l of cases that 
proceed to trial. There are no em pirical stud ies that exam ine h ow  often, and 
against w hom , punitive dam age dem ands are em ployed.

In an attem pt to shed ligh t on these issu es, w e  have scrutinized a m onth's 
w orth o f law suits filed b etw een  January 2 ,1991  and February 1,1991 in the 
C ivil D ivision  of the California Superior Court for the C ounty of San 
Francisco. There w ere 1,024 law suits filed  in this venue during this time 
period. Our analysis seeks to determ ine w hat patterns exist w ith  respect to 
the distribution of claim s for punitive dam ages and statutorily m andated  
m ultip le dam ages. W e review ed  each case to determ ine the type of case, the 
principal cause of action claim ed, w hether punitive dam ages w ere dem anded, 
h ow  the case w as resolved, and how  lon g  it took to resolve. W e picked cases 
from  1991 because over 98 percent of cases from  this tim e period  had been  
resolved , either by trial, settlem ent, or d ism issal, so m ost could  be traced out 
to their conclusion. (A com plete description of the m eth od ology  used  in  
surveying and classifying these cases is available upon request.)

The highlights of the analysis of these cases include:

° 78 percent of all punitive damage demands were filed against a 
business defendant. (See Figure 1 below.)

• Government defendants face punitive demands in more than one- 
third of lawsuits filed against government agencies. (See Table 1 
below.)

• Lawsuits that inclur ’ punitive damage demands take about six 
months longer to resolve than lawsuits that do not include punitive 
damage demands.

• The probability of a punitive damage award if a case proceeds to trial 
is 14 percent or higher. For business defendants, the probability is more 
than 20 percent.



Of the 1,024 cases w e exam ined, n ine (9) cases were designated by the court as 
"sealed" and w ere unavailable for study. This left a pool o f 1,015 law suits for 
study. 537 of these 1,015 cases, or 52.9 percent, were based on one of three 
principal causes of action w here pu n itive  dam ages are recoverable:

1) com m on law  tort;
2) statutory tort or other statutory civil action; or
3) contract/

The rem aining civil filings w ith in  this p oo l— 478 cases— consisted of civil 
law  categories w here punitive dam ages are not available or on ly  very rarely 
available. These categories include equity causes of action (such as requests 
for a tem porary restraining order); fam ily law  matters (chiefly dissolution of 
m arriage proceedings); and civil petitions (such as a nam e change, to confirm  
an arbitration award, or to com pel an audit entry).

Punitive dam age dem ands w ere included  in 145 of the law suits. This 
represents on ly  14 percent of the total pool of law suits, but 27 percent of the 
suits in  areas w here punitive dam ages are generally available (145 out of 537). 
Of these 145 filings, 112 or 78 percent w ere filed against a business defendant. 
This breakdow n is d isp layed in  Figure 1 below .

Figure 1: Distribution of Punitive Damage Demands by Type of Defendant

Government
8%

78%

Although punitive damages are not normally recoverable in contract lawsuits, many contract 
suits nowadays include secondary causes of action, such as fraud or "bad faith," which can 
suffice as a basis for punitive damages. For this reason, contract cases have been included in the 
pool of cases which can potentially involve a viable claim for punitive or statutory damages.



O f  th e  1 ,0 1 5  cases r e v i e w e d ,  o n ly  2 2  w e n t  to  t r ia l ,  o r  2 .1  p e rc e n t . T h is  is  
c o m p a r a b le  to  th e  t r i a l  r a t e  e s t im a te d  in  th e  D e p a r tm e n t  o f  Ju s t ic e  s t u d y ,  a n d  
is  c o n s is t e n t  w i th  m o s t  s t u d ie s  o f  la w s u it s .  S e v e n te e n  o f  th e s e  2 2  c a se s  w e re  
t o r t ,  s t a t u t o r y ,  o r  c o n t r a c t  c a se s  ( in  w h ic h  p u n i t i v e  d a m a g e s  m a y  b e  a l le g e d ) .  
O f  th e s e  1 7  c a ses , s e v e n  w e r e  c o u r t  t r ia ls  (h e a rd  b y  a  ju d g e  in s te a d  o f  a  ju r y )  
a n d  1 0  w e r e  ju r y  t r ia ls .  B u s in e s s  e n t it ie s  w e re  th e  p r im a r y  d e fe n d a n t  in  11 o f  
th e  1 7  t r i a ls ;  g o v e r n m e n t  e n t i t ie s  a n d  in d i v id u a ls  w e re  n a m e d  as  th e  p r im a r y  
d e fe n d a n t s  in  th re e  t r ia ls .  S ix  o f  th e  1 7  ca ses  ( tw o  c o u r t  t r ia ls ,  a n d  f o u r  j u r y  
t r i a ls )  i n c lu d e d  p u n i t i v e  d a m a g e  d e m a n d s . T w o  o f  th e  1 7  ca se s  s e t t le d  d u r in g  
t r i a l .  O f  th e  r e m a in in g  1 5  c a s e s , p la in t i f f s  w o n  in  s e v e n  o f  th e  t r ia ls ,  w h i le  
d e fe n d a n t s  w o n  e ig h t . N o  p u n i t i v e  d a m a g e s  w e re  a w a rd e d  in  th e s e  v e rd ic t s .

T a b le  1 c a te g o r iz e s  c a s e s  a c c o rd in g  to  th e  t y p e  o f  p r im a r y  d e s ig n a te d  d e fe n d a n t  
( i n d i v i d u a l ,  b u s in e s s  e n t i t y ,  g o v e r n m e n t  e n t i t y ,  a n d  n o n - p r o f i t  o r g a n iz a t i o n ) .  
T a b le  2  d i s p la y s  th e  s a m e  d a t a  a c c o rd in g  to  ty p e  o f  c a se  in s te a d  o f  t y p e  o f  
d e fe n d a n t .  T h e  d a ta  i n  th e s e  ta b le s  d e m o n s t r a t e  th a t  p u n i t i v e  d a m a g e s  a re  
o v e rw h e lm in g ly  a l le g e d  a g a in s t  b u s in e s s  e n t i t ie s . B u s in e s s e s  fa c e  p u n i t i v e  
d a m a g e  d e m a n d s  r o u g h ly  f o u r  t im e s  a s  o f t e n  a s  in d iv id u a ls .

G o v e r n m e n t  A g e n c i e s  F r e q u e n t l y  T a r g e t e d

A n o t h e r  r e m a r k a b le  f e a t u r e  is  a p p a r e n t  in  T a b le  1: G o v e r n m e n t  e n t i t ie s  fa c e  
p u n i t i v e  d a m a g e  d e m a n d s  m o r e  th a n  o n e - t h i r d  o f  th e  t im e  (3 5  p e r c e n t ) .
W h i l e  d e fe n d e r s  o f  p u n i t i v e  d a m a g e s  a rg u e  t h a t  p u n i t i v e  a w a rd s  a r e  
n e c e s s a r y  to  p r e v e n t  a l l e g e d ly  g ro s s  n e g lig e n c e , m a lic e , o r  w i l l f u l  h a rm  b y  
b u s in e s s e s , s u c h  m a l i c i o u s  b e h a v io r  c a n  h a r d ly  b e  ju s t  a s  f r e q u e n t ly  a l le g e d  in  
g o v e r n m e n t .  B u t  g o v e r n m e n t  e n t it ie s , l i k e  b u s in e s s e s , a re  p e r c e iv e d  to  h a v e  
" d e e p  p o c k e t s "  a n d  m a k e  a t t ra c t iv e  ta rg e ts  f o r  p u n i t i v e  d a m a g e  d e m a n d s .  
T h u s ,  ta x p a y e r s ,  a n d  n o t  ju s t  b u s in e s s  in te re s ts , b e a r  th e  d i re c t  c o s t  o f  
p u n i t i v e  d a m a g e s . M a n y  o f  th e  la w s u it s  b r o u g h t  a g a in s t  g o v e r n m e n t ,  a n d  
d e fe n d e d  a t  t a x p a y e r s '  e x p e n s e ,  a r e  p a t e n t ly  f r i v o lo u s .  F o r  e x a m p le , in  o n e  
c a s e  f r o m  o u r  r e s e a r c h ,  Buford v. California Department of Real Estate, th e  
p l a i n t i f f  d e m a n d e d  $ 3  m i l l i o n  in  p u n i t iv e  d a m a g e s  b e c a u s e  th e  a g e n c y  h a d  
r e fu s e d  t o  g r a n t  h im  a  r e a l  e s ta te  lic e n s e . T h e  D e p a r tm e n t  o f  R e a l E s ta te  h a d  
t o  a n s w e r  th e  s u i t  in  c o u r t ,  p o in t in g  o u t  th a t  th e  p la in t i f f  w a s  a c o n v ic t e d  
f e l o n .

A n o t h e r  n o t a b le  s u i t  w a s  Shervin v. California State Police. A l le g in g  th a t  
f i v e  s t a te  p o l ic e  o f f i c e r s  h a d  b u r s t  in t o  h is  h o m e  w i t h o u t  a  w a r r a n t  b u t  o n  th e  
d i r e c t  o r d e r s  o f  G o v e r n o r  D e u k m e jia n ,  S h e r v in  d e m a n d e d  p u n i t i v e  d a m a g e s  
b a s e d  o n  s e v e n  d i f f e r e n t  a l le g a t io n s ,  in c lu d in g  " o r g a n i z e d  c o n s p ir a c y , 
r a c k e t e e r in g  a n d / o r  e x t o r t i o n ,  to  s u b v e r t  th e  c o u r t  a n d  to  o b s t ru c t  ju s t ic e ."



A dditional allegations included "torture/' and the accusation that the 
California State Police w ere engaged in  "an extensive, continued and 
perpetual gigantic organized conspiracy" o f an unspecified nature. This w as  
ihe fourth  such law su it Shervin had brought against various governm ent 
agencies in  recent years, all defended at taxpayer expense.

Table 1: Civil Litigation Filings in Common Law Tort, Statutory Tort, and 
Contract Cases, and Punitive or Statutory Damage Claims Frequency by 
Category of Primary-Designated Defendant, 1991

INDIVIDUALS (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages j 
demand included:

Common law tort: 169 16
Statutory tort/actions: 1 0
Contract: 34 5

Totals: 204 21
Frequency of punitive damage claims: 10.29%

BUSINESSES (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 184 74
Statutory tort/actions: 26 19
Contract: 80 20

Totals: 290 113
Frequency of punitive damage claims: 38.97%

GOVERNMENT ENTITIES (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 25 6
Statutory tort/actions: 6 4
Contract: 6 3

Totals: 37 13
Frequency of punitive damage claims: 35.14%

NON-PROFIT ENTITIES (as prim ary-designated defendant)

Category of case: Total # of cases:
Punitive damages 
demand included:

Common law tort: 
Statutory tort/action. 
Contract:

Totals:

5 
0 
1
6

0
0
0

F r e q u e n c y  o f  p u n i t i v e  d a m a g e  c la im s : 0%



Table 2: Distribution of Punitive and Statutory Damages Claims Among Civil 
Filings by Category of Lawsuit, 1991

Common Law Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant 
(Punitive Damage Claims in Parenthesis)

Individual Business | Gov't Entity Non-Profit
169 (16) 184 (74) 25 (6) 4 (0) 

9.47% 40.22% 24.0% 0%
PDs for all common law tort cases: 24.87% (96/382)

Statutory Tort Cases

Totals 
P.D.s as %

Primary Designated Defendant j 
(Punitive Damage Claims in Parenthesis)

Individual | Business | Gov't Entity | Non-Profit
1 (0) 26 (19) 6 (4) 0 (0) 

0% 73% 66% 0%
PDs for all statutory tort cases: 66% (23/33)

Contract Cases |
Primary Designated Defendant 

(Punitive Damage Claims in Parenthesis)
Individual Business | Gov't Entity Non-Profit

Totals 
P.D.s as %

34 (5) 
14.71%

80 (20) 6 (3) 1 (0) 
25% 50% 0%

PDs for all contract cases: 23.14% (28/121)

D u r a t i o n :  P u n i t i v e  C a s e s  T a k e  L o n g e r  t o  R e s o l v e

A nother significant fin d ing of this sam ple o f law suit filings concerns the 
average duration o f the cases. W e assign ed  a duration value to each case in 
the sam ple. The purpose of this analysis w as to gauge the length o f time until 
each case w as resolved , and to see  w hether law suits that included punitive  
dam age dem ands w ere concluded m ore quickly or less quickly than lawsuits 
that did  not dem and punitive dam ages. Our analysis of the duration of cases 
sh ow ed  that law su its that did not include a punitive dam age dem and were 
concluded in an average o f 15 m onths, w h ile  punitive dam age law suits  
required an average of 21 m onths to conclude— a six m onth difference.

It is difficult to kn ow  w hether this distribution of case filings, punitive  
dam age dem ands, and average duration to resolution holds constant in the



case filin gs in other jurisdictions. But for purposes of illustration on ly , z /th is  
distribution w ere roughly similar in all the jurisdictions covered in  the 
D epartm ent o f Justice estim ates, it w ou ld  suggest that a business defendant 
facing a pu nitive  dam age dem and w ould  have about a 14 percent probability  
of receiv ing  an adverse punitive dam age judgm ent at trial— substantially  
higher than the 5.9 percent of trials that resulted in pu n itive  dam ages in  all of 
the trial verdicts considered as a w hole in the DoJ stud y .2 It should be  
em p h asized  here that m any of the 75 counties included in  the DoJ stud y , such  
as W ashington  state counties, do not allow  or severely  restrict punitive  
dam ages, so  the overall probability in areas a llow ing punitive dam ages is 
certainly m uch higher than 14 percent.

A s k i n g  t h e  R i g h t  Q u e s t i o n s :  T h e  D y n a m i c s  o f  L a w s u i t  S e t t l e m e n t

To appreciate fully the significance of the findings o f our analysis o f law su it 
filings, it is necessary to understand h ow  punitive dam age dem ands m ay  
affect the calculus of out-of-court settlem ent dem ands. A  review  of the 
scholarship about this subject w ill establish the fo llow in g  conclusions:

1. The unpredictability of a prospective punitive damage award 
contributes significantly to the uncertainty (and therefore the risk) of a 
court trial outcome.

2. Both the uncertainty posed by the prospect of unlimited punitive 
damages, combined with the relative probability of a punitive damage 
award if a case goes to jury trial, provide litigants who demand 
punitive damages with potent leverage against risk-averse defendants, 
and tip the balance in settlement bargains in favor of litigants with 
weak or even frivolous cases.

A s m en tion ed  previously, concentrating on trial verdicts overlooks "where 
the action  is" in civil litigation: out-of-court settlem ents. We are not 
su ggestin g  that verdicts are unimportant. To the contrary, punitive dam age  
verdicts are like the tip o f the proverbial iceberg. The sm all num ber of trials 
affect d ecisions in the vast majority of law suits that do  not proceed to trial. 
Verdicts are "information signals" for litigants. Even Stephen D aniels and

2 T h e  c a lc u la t io n  fo r  th is  f ig u re  is  a s  fo llo w s: In  o u r  case  s a m p le , 38 .5  p e r c e n t  o f  b u s in e s s  c a se s  
in c lu d e  a  p u n i t i v e  d a m a g e  d e m a n d . T h e  D e p a r tm e n t  o f  Ju s tic e  r e p o r t  e s t im a te d  th a t  th e re  
w e re  5 ,240  to r t  c a se s  a g a in s t a  b u s in e s s  d e f e n d a n t  in  its  sa m p le  o f  ca se s  f ro m  75 c o u n tie s .
H o ld in g  c o n s ta n t  f ro m  o u r  sa m p le , th is  w o u ld  s u g g e s t  th a t 2 ,017 o f  th e s e  ca se s  in c lu d e d  p u n i t iv e  
d a m a g e  d e m a n d s  (38.5%  o f  5 ,240 cases). If  w e  a s s u m e  th a t  th e  p r o p o r t io n  o f  p u n i t iv e  v e r d ic ts  is  
in  p a r i ty  w i th  th e  d is t r ib u t io n  o f  p u n i t iv e  d e m a n d s  (i.e., 78 p e r c e n t  a g a in s t  b u s in e s s ) ,  th e n  284 
o f  th e  3 6 4  p u n i t i v e  v e rd ic ts  in  th e  D oJ s tu d y  w e re  a g a in s t  b u s in e s s  d e fe n d a n ts .  T h e se  284 
v e r d ic ts  r e p r e s e n t  14 p e rc e n t o f  th e  2,107 cases .



Joanne Martin, w ho are strong proponents of pu n itive  dam age aw ards, note 
that "jury verdicts in the m inority of matters actually adjudicated p lay an 
im portant role in determ ining the worth, or settlem ent value, o f civil 
m atters filed but not tried."3

To get a proper perspective on how  this process w orks requires a 
consideration of the basic dynam ics of a law suit. There is grow ing scholarly  
literature that offers several m odels of decision-m aking in the litigation  
process, especially in cases involv ing doubtful or even  frivolous legal claims. 
"Situations involving litigation are a paradigm atic case of bargaining  
conflict," Kip Viscusi has written, and hence susceptib le to illum ination  
through gam e-theory and decision-tree m od els.4 A s professors Robert Cooter 
and Daniel Rubinfeld of U.C. Berkeley have noted , "The attributes of 
litigation  bargaining— rivalry, com m unication, sid e paym ents, 
interdependency, and uncertainty— characterize bargaining gam es as analyzed  
in m icroeconom ics."5 This approach can help  clarify the role o f punitive  
dam ages in changing the calculus of settlem ent betw een litigating parties.

The first thing to understand about law suits under Am erican law  is that the 
plaintiff has the opening strategic advantage: even  a plaintiff w ith  a w eak case 
places the defendant in the position  of having to defend h im self (and 
therefore incurring legal costs), or else the defendant w ill be liable for the full 
claim  on a default judgm ent. Hence, even a defendant facing a su it w ithout 
m erit is often w illing to pay an am ount that is  less than his prospective  
d efen se costs to settle the case and "make it go  away." A ccording to various 
stud ies, the cost o f defense in  an average tort law su it ranges from  $6000 to 
$10,000, depending on the kind of suit.6 A  litigant w ith  even  a m ild ly  
plausib le basis for an average suit can often expect a nuisance settlem ent 
va lu e w ith in  this range. Professors David R osenberg and Stephen Shavell of 
Harvard Law School com m ent: "By filing a claim , any plaintiff, and thus the 
plaintiff w ith a w eak case, places the defendant in a position  w here he w ill be 
h eld  liable for the full judgm ent dem anded un less he defends him self.
H ence, the defendant sh ou ld  be w illing  to p ay  a positive am ount in  
settlem ent to the plaintiff w ith  the w eak case— despite the defendant's  
k n ow led ge that w ere he to defend him self, such  a plaintiff w ou ld  
w ith draw ."7 U niversity o f M ichigan econom ist A very Katz adds that in

3 Stephen Daniels and Joanne Martin, "Myth and Reality in Punitive Damages," 75 Minnesota 
Laiv Review 1-64 (October 1990), p. 28.
4 W. Kip Viscusi, "Product Liability Litigation with Risk Aversion," Journal of Legal Studies, 
Vol. XVH (January 1988) p. 120.
5 Robert D. Cooter and Daniel L. Rubinfeld, "Economic Analysis of Legal Disputes and Their 
Resolution," Journal of Economic Literature, Vol. XXVII (September 1989), p. 1069.
6 J. Kakalik and N. Pace, Costs nnd Compensation Paid in To rt Litigation (Santa Monica: 
RAND Corporation Institute for Civil Justice, 1986).
7 D. Rosenberg & S. Shavell, "A Model in Which Suits Are Brought for Their Nuisance Value," 
5 International Review of Law and Economics (1983), p. 3.



m any cases "the defendant is w illin g  to pay a setdem en t up  to the am ount of 
his defense costs in  order to avoid  having to respond to the plaintiff's 
com plaint."8

The m ain determ ining factor of w hether a filed law su it w ill yield a 
settlem ent to the p laintiff is the "threat credibility" of the suit, i.e., w hat is the 
probability of a verdict favorable to the plaintiff if the case goes to trial, and 
w hat is the likely am ount of dam ages that the plaintiff could  win? The 
scholarly m odels o f the out-of-court negotiation process su ggest that an 
increase in the prospective am ount of a jury verdict increases the likelihood  
of a settlem ent offer by  the defendant, and tends to increase the am ount of 
such settlem ents. Professors K athleen Engelm ann and Bradford Cornell 
argue that "it is alm ost invariably the case that increasing the cost of litigation  
increases the probability of settlem ent."9 Professor Barry N alebuff of 
Princeton U niversity concurs, noting  that "an increase in  the court award . . . 
raises the probability of settlem ent." 10

This can be true even  in frivolous or m arginal law suits, or law suits w ith a 
doubtful chance of success at a trial. Professor Katz com m ents: "The main 
reason that frivolous suits are not a lw ays m et w ith  a blanket denial and  
refusal to negotiate, o f course, is that the defendant rarely know s the merits of 
the claim  w ith certainty. Since refusing to take a valid  claim  seriously can be 
quite costly, a frivolous plaintiff m ay be able to take advantage of the 
defendant's uncertainty regarding the claim 's valid ity  to extract a substantial 
settlem ent." M oreover, Katz adds, "higher trial costs raise the defendant's 
benefit from  settling w ith  valid  claim ants and m akes h im  more w illing  to 
tolerate the cost o f settling w ith  strike suitors."11

The point is: punitive dam age dem ands w ill often tip the balance of pow er in 
bargaining to the plaintiff, even  one w ith  a w eak or frivolous case. It does so  
in tw o ways: by increasing the size  o f a prospective jury award (by an 
unpredictable and potentially enorm ous am ount) if the case is taken to trial, 
and by increasing the legal costs that a defendant w ill have to incur to fight 
the su it at trial. First, to use a hypothetical example: w h ile  a $50,000 law suit 
w ith  arguable merit m ight have a settlem ent value o f $20,000 or $30,000, a 
$50,000 law suit that also dem ands $200,000 in pu nitive dam ages is no longer a

8 Avery Katz, "The Effect of Frivolous Lawsuits on the Settlement of Litigation," International 
Review of Law and Economics, Vol 10 (1990), p. 4.
9 Kathleen Engelmann and Bradford Cornell, "Measuring the Cost of Corporate Litigation: Five 
Case Studies," Journal of Legal Studies, Vol. XVII (June 1988), p. 397. For a general discussion of 
this point, see John P. Gould, "The Economics of Legal Conflicts," Journal of Legal Studies, Vol.
2, No. 2 (June 1973), pp. 279-300; Lucian Arye Bebchuk, "Suing Solely to Extract a Settlement 
Offer," Journal of Legal Studies, Vol. XVII (June 1988), pp. 437-450; Cooter and Rubinfeld, op cit.
10 Barry Nalebuff, "Credible Pretrial Negotiation," RA N D  Journal of Economics, Vol. 18, No. 2 
(Summer 1987), p. 208.
11 Katz, op cit., p. 4, 5.



$50,000 lawsuit for purposes of settlement. The presence of a punitive 
damage demand provides leverage for the plaintiff to force a higher 
settlement value from the suit. Second, the presence of a punitive damage 
demand often requires a more extensive, more costly, and more time- 
consuming defense by the defendants. Most punitive damage demands are 
based on claims of intentional wrongdoing or "conscious disregard" of the 
rights of the litigant. Defending against such extraordinary claims usually 
requires a more expensive discovery process than ordinary damage claims. In 
addition to a discovery process about the basic facts of the injury or fraud 
involved in the tort allegation, determining the malicious intent of the 
defendant will involve more extensive, and therefore more expensive, 
document searches and depositions.

The key dynamic of the out-of-court settlement process is uncertainty. 
Obviously if the outcome of jury trials were highly predictable, few if any 
cases would ever go to trial. The parties would always settle. It is the 
uncertainty of trial outcomes that has led to a thriving market for jury verdict 
data services, which are intended to provide at least some guidance to 
litigating parties to help estimate the risks of trial and the parameters of a 
reasonable settlement. Punitive damage demands add dramatically to the 
imeertainty of out-of-court settlement deliberations. The inclusion of a 
punitive damage demand increases the potential amount of an adverse jury 
award by an unpredictable degree, since punitive damages are unlimited.

To judge how serious a factor this is, it is necessary to consider the probability 
of receiving a punitive damage verdict if a case is taken to trial. The 
plaintiffs leverage is only effective if the threat of extracting punitive 
damages from a trial is credible. What makes a punitive damage demand 
credible in the eyes of a defendant? The studies that minimize the number of 
punitive damage awards are highly misleading on this point.

For example, the recent Department of Justice study's estimates on civil 
lawsuits seems to suggest that because so few cases result in punitive damages 
(364 out of 762,000 cases filed, or .0004 percent), the threat of a punitive 
damage demand in a lawsuit pleading is not very credible.12 But this is to 
miss something rather obvious in the DoJ statistics: because only 1.5 percent 
of the lawsuits actually went to trial, the relevant question to ask is: what is

12 "Civil Jury Cases and Verdicts in Large Counties," U.S. Department of Justice, Bureau of 
Justice Statistics, Special Report NCJ-154346, July 1995. It is important to take note of the 
methodological difficulties with this study. While the study purports to represent a review of 
762,000 case filings and 12,000 jury verdicts, in fact the Department of Justice only scrutinized a 
sample of these cases. It is from these samples that extrapolations are made in the various 
tables in the study. The sample size is not divulged. This is why we have consistently referred 
to the DoJ's figures as "estimates." Finally, the Department of Justice study does not provide a 
state-by-state breakdown, so it is impossible to offer observations specific to California based 
on their estimates.



the risk o f receiving a punitive damage judgment if a case is brought to trial? 
T h e  3 6 4  p u n i t i v e  d a m a g e  v e rd ic t s  i n  th e  D o J  e s t im a te s  t a k e  o n  a  n e w  
s ig n i f ic a n c e  i f  p o n d e r e d  in  th is  fa s h io n : th e y  a m o u n t  t o  3  p e rc e n t  o f  th e  1 2 ,0 0 0  
c a se s  t r i e d ,  o r  5 .9  p e rc e n t  o f  v e rd ic t s  in  w h ic h  th e  p la i n t i f f  w a s  th e  w in n e r .  
T h re e  p e r c e n t ,  o r  e v e n  5 .9  p e rc e n t , s t i l l  m a y  n o t  s e e m  v e r y  s u b s t a n t ia l to  
o u t s id e  o b s e r v e r s  w h o  d o  n o t  b e a r  th e  r i s k  th e m s e lv e s , b u t  i t  is  c r u c ia l to  
r e m e m b e r ,  h o w e v e r ,  th a t  m a n y  i f  n o t  a m a jo r i t y  o f  th e s e  c a se s  th a t  w e n t  t o  
t r i a l  did not include a punitive damage demand as a part of their pleading. 
S e c o n d ly ,  th e  D o J  s ta t is t ic s  d o  n o t  t e l l  h o w  m a n y  o f  th e  s u i t s  th a t  in c lu d e d  
p u n i t i v e  d a m a g e  d e m a n d s , o r  h o w  m a n y  o f  th e  v e rd ic t s  th a t  in c lu d e d  
p u n i t i v e  d a m a g e s ,  w e re  s u it s  b r o u g h t  a g a in s t  businesses a s  o p p o s e d  t o  
individuals. (T h e  D e p a r tm e n t  o f  J u s t ic e  h a s  th e  d a ta  t o  m a k e  th is  b r e a k d o w n ,  
b u t  c h o s e  n o t  to  r e p o r t  i t  in  i t s  s t u d y . )

T h e  d i s a g g r e g a t e d  f ig u re s  in  T a b le  3  b e lo w ,  ta k e n  f r o m  th e  D e p a r tm e n t  o f  
J u s t ic e  e s t im a te s ,  t e l l th e  s t o r y  m o r e  c le a r ly .13 A l t h o u g h  th e  D o J  e s t im a te s  a r e  
s e v e r e ly  l im i t e d  b e c a u s e  th e y  d o  n o t  t e l l  u s  w h e th e r  th e  d e fe n d a n t  i n  th e s e  
v e r d ic t s  is  a n  i n d i v i d u a l  o r  a  b u s in e s s , a n d  d o e s  n o t  t e l l  u s  w h a t  p r o p o r t i o n  
o f  th e  c a s e s  th a t  w e n t  t o  t r ia l s o u g h t  p u n i t i v e  d a m a g e s , t h e y  d o  c o n f i r m  th a t  
th e  p r o b a b i l i t y  o f  r e c e iv in g  a p u n i t i v e  d a m a g e  a w a r d  is  s ig n i f ic a n t .14 F o r  
e x a m p le ,  i n  e m p lo y m e n t  la w  ca ses ( n e a r ly  a l l  o f  w h ic h  w e r e  b r o u g h t  a g a in s t  
b u s in e s s  d e fe n d a n t s ) ,  w e  see  th a t  2 6 .8  p e rc e n t  o f  a l l  v e r d i c t s  in c lu d e d  p u n i t i v e  
d a m a g e s ,  w i t h  a  h e f t y  m e d ia n  p u n i t i v e  a w a rd  o f  $ 1 7 9 ,0 0 0 .

13 These data appear as Table 8 on page 8 in the Department of Justice study.
14 As pointed out above, the DoJ did not actually analyze 762,000 cases on a case-by-case basis. 
It would take years to conduct such an analysis. But unless a substantial sample of cases is 
analyzed closely, it is impossible to answer some key questions about what is happening. The 
DoJ does not estimate how many of the 762,000 suits requested punitive damages as a part of 
their filing, or how many of the 12,000 that went to trial included punitive damage demands. 
But without knowing this, it is difficult to judge the significance of some of the DoJ findings, 
For example, while the DoJ study notes that only 13 out of 403 medical malpractice verdicts 
included punitive damages, the study does not say—because the DoJ does not know—how many 
of those 403 cases demanded punitive damages as a part of their case filing. Although the DoJ 
estimates do break down suits filed against individuals and filed against business, it does not 
reveal how many of the suits against business that went to trial included punitive damage 
demands. Again, tire DoJ cannot know this without actually examining each and every case 
filing. Because the DoJ study is based on estimates instead of a hard count of actual cases, it 
cannot tell us much that is meaningful about the relative risk posed to defendants who face 
punitive damage demands.



Table 3: Punitive Damage Awards for Plaintiff Winners in Civil Jury Cases in
State Courts in the Nation's 75 Largest Counties, 1992

Plaintiff winner 
cases

Amount of punitive damages awarded to 
plaintiff winners

% of plaintiff 
winner cases 
with punitive 
damages

No.awardedpunitivedamages

% of
casesreceivingpunitivedamages

Total Median Mean
Over

S250K
Over

$1  :mill.
Case type: 
All jury cases 364 5.9 $267,879,000 $50,000 $735,000 23.7 11.6
Tort cases 190 4.0 91,477,000 36,000 481,000 22.7 10.1

Automobile 55 2.4 35,535,000 25,000 641,000 19.9 7.5
Premises liability 15 1.7 1,272,000 40,000 87,000 0 0
Product liability 3 2.2 40,000 9,000 12,000 0 0
Intentional tort 38 18.5 10,926,000 25,000 286,000 13.8 8.5
Medical malpractice 13 3.1 3,120,000 199,000 245,000 31.8 0
Profsnl malpractice 15 15.7 6,077,000 250,000 412,000 44.0 8.5
Slander/libel 8 29.8 1,341,000 47,000 164,000 34.2 (1

Toxic substance 13 6.2 26,420,000 1,692,000 1,994,000 54.7 54.7
Other tort 30 7.2 6,746,000 100,000 226,000 20.9 10.9

Contract cases 169 12.2 169,528,000 52,000 1,003,000 24.4 12.6
Fraud 38 21.2 7,339,000 45,000 191,000 18.9 10.4
Seller plaintiff 24 5.6 1,221,000 22,000 51,000 0 0
Buyer plaintiff 47 12.4 27,446,000 27,000 581,000 28.6 11.1

Employment 46 26.8 132,759,000 179,000 2,875,000 42.1 26.1
Rental/lease 11 11.3 399,000 50,000 37,000 0 0
Other contract 2 1.8 365,000 145,000 162,000 44.4 0

Real property cases 5 11.7 6,873,000 85,000 1,375,000 40.0 40.0

Another point should be m ade from the DoJ estim ates. W hile defenders of 
unlim ited punitive dam ages prefer to use median punitive aw ard figures 
because a few  large awards can skew  average award figures, this point can be 
turned on its head. The large disparity betw een  m edian pu n itive award 
am ounts and average award am ounts ($50,000 and $735,000 respectively in 
the DoJ estimates) highlights the unpredictability of punitive awards. A s our 
previous report on punitive dam ages in California sh ow ed , there w as a huge  
range in punitive dam ages awarded betw een  1990 and 1994, dem onstrating  
that punitive dam ages are unpredictable and arbitrary.15 In California cases 
during this period, the range of punitive aw ards runs from 710 tim es 
com pensatory dam ages to .0001 tim es com pensatory dam ages. (In one case, a 
defendant w ho w as not assessed any com pensatory dam ages w as nevertheless

15 Punitive Damages in California: A Prelim inary Report (San Francisco: Pacific Research 
Institute, 1995).



hit with $62,000 in punitive damages.) It is precisely this uncertainty that 
provides the plaintiff with additional leverage in the settlement process.

C o n c l u s i o n s

The California statutes governing punitive damages use exceptionally strong 
language to prescribe when punitive damages are appropriate. Punitive 
damages should be awarded where there is "clear and convincing evidence" 
that a defendant has behaved with "malice," or has engaged in "despicable 
conduct which is carried on by the defendant with a willful and conscious 
disregard of the rights or safety of others." Other descriptions include 
"oppression, intentional misrepresentation, deceit, or concealment of a 
material fact. . Unless it is implausibly assumed that such extraordinary 
behavior is rampant and pervasive in California, the frequent appearance of 
punitive damage demands in lawsuit filings is evidence that they have 
become simply a regular litigation tactic.

It is not persuasive to say that the frequency of punitive damage demands 
have little or no effect on the cost and outcomes of litigation. The uncertainty 
and risk posed by potential punitive damage awards magnifies the leverage of 
such demands in out-of-court settlements. The prospect of "runaway juries" 
is far from fanciful. Even judges have felt compelled to speak out about this 
phenomena. In a recent California trial involving an employment dispute 
that resulted in an $80 million punitive damage award, the trial judge set 
aside the verdict, noting:

"This award is so disproportionate to the injuries, damages and 
conduct, and so unsupported by the evidence it shocks the 
conscience of this court to the point that the court cannot 
countenance such a result and feels compelled, despite its respect 
for the jury process, to grant a new trial . . . Punitive damages 
award is excessive and clearly motivated by passion and prejudice 
[of the jury]. The award does not bear a reasonable relationship to 
the nature of defendant's action and the extent of plaintiffs' 
injuries."16

Despite the admonitions of California statutes that there be "clear and 
convincing evidence" of extraordinarily deliberate malicious behavior, it is 
clear that new guidelines and limitations on punitive damages are needed.

16 Lane v. Hughes Aircraft Company, Los Angeles County Superior Court Case No. BC 075 519 
(December 15,1994).
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How About 
Some Politics?

by Daryl Nelson in collabora­
tion with Bonnie Nelson 
on behalf of The Alaska 

Public Interest Research 
Group
The Alaska State Medical 
Association (ASMA) and Doc­
tor David McGuire killed 
health care reform in Alaska 
because of their tort reform 
obsession. Affordable equi­
table health care as a right, 
rather than a privilege, would 
do more to get fair justice for 
all Alaskans than the current 
“civil justice" reform proposals 
being offered by ASMA. Hav­
ing cradle to grave health care 
security would be a better 
alternative because it would 
reduce the litigation costs, the 
dollar amount ofjrry verdicts, 
the dollar amounts of settle­
ments plus more people would 
have more incentive to get ofT 
welfare systems, go to work 
and pay taxes.
The problem is that the next 
legislature is going to pass a 
tort reform bill that is of the 
rich, by the rich, and for the 
rich. Gail Phillips, Speaker of 
the House, has said that their 
coalition has the numbers to 
get whatever they want.
There will be no gridlock since 
they will be able to overturn a 
veto by the Governor. Poor 
people, disabled people, and 
the elderly will have no repre­
sentation. Governor Tony 
Knowles has put together a 
Civil Justice Reform Task 
Force to help him write a bill 
to present to the legislature 
next session. But Gail Phillips 
said she would disreg -rd the 
Task Force recommendations.
Tort means a civil wrong or 
injury resulting from a legal 
duty. The duty arises from 
society’s expectations of inter­
personal conduct rather than 
from a contract or other pri­
vate relationship. Tort reform 
recommendations by ASMA 
were presented to the Gover­
nors Task Force on November 
15,1996. Doctors represent­
ing both the national and state 
medical association have 
repeatedly insisted that we

must have tort reform before health 
reform. Alaska Public Interest Re­
search Group supports reform of Civil 
Justice, but not reforms that help 
wrongdoers at the expense of the 
blameless victims. The Alaska Public 
Interest Research Group refutes the 
following ASMA proposals, predicting 
that they will ignore the Task Force 
recommendations when their powerful 
lobbyists are in Juneau next session. 
Here are ASMA recommendations 
compared lo the Alaska Public Interest 
Research Group (APIRG).
(1) ASMA recommends: Lower the 
current cap on non-economic damages 
such as pain and suffering to $250,000, 
but leave the “no limit" on economic 
damages. ASMA says that "high unpre­
dictable awards lead to more physicians 
going with out liability insurance be­
cause insurance premiums are based 
on jury verdicts.”

APIRG recommends: The 
current $500,000 statutory cap on non­
economic damages should be repealed. 
The Constitution says that the jury 
should set damages, not the legislature. 
It actually would be fairer to cap eco­
nomic damages because rich and poor 
should get the same compensation for 
the same kind of injury and negli­
gence. Now they do not. If a child, an 
unemployed person, a disabled person, 
a retired person on Social Security or a 
person living a subsistence lifestyle 
becomes toured or further injured, 
they do not have as much economic 
value and their monetary award will be 
far less. Being disabled is a hardship 
regardless of one’s status prior to 
becoming injured. Finally, most re­
ports (such as the Rand Institute of 
Justice, Alaska Legislative Research, 
Alaska Division of Insurance, and the 
Alaska Judicial Council) arc that insur­
ance premiums are not based on litiga­
tion or settlement experience in Alaska, 
nor elsewhere. Instead, insurance 
premium rates are based on their 
investment success or failure in finan­
cial markets and also on predictable 
business cycles.
(2) ASMA recommends: 'I he legis­
lature should cap plaintiff attorney fees 
(if they are contingency). 40% of the 
first $50,000

33 1/3% of the next
$50,000

25% of the next $500,000
15% of any amount ex­

ceeding $600,000

APIRG recommends: Capping only "contin­
gency" fees discriminates against poor or middle 
class people because wealthy people pay attorneys at 
hourly rates or on retainer. Capping only plaintiff 
attorneys discriminates against injured persons who 
can pay them on an hourly basis or on retainer. Why 
not cap the hourly retainer rates that defense 
attorneys make so as to level the playing field. Or 
better yet the legislature should cap doctor and 
hospital fees ( Health Reform Cost Containment) in 
exchange for a "no-fault" state health insurance for 
and by All Alaskans. And soon... before lower 48 
multinational HMO’s cap Alaska health care provid­
ers. Canadians are considering changing to a tow 
tiered health car system: one for the rick, and one 
for everyone else (like the United States). Instead of 
the U.S. becoming more humane like other coun­
tries, other countries now are becoming more mean- 
spirited like the U.S. Doctors and lawyers should 
make good money, but they should not be able to get 
rich off the injury and sickness of people.
(3) ASMA recommends: The jury should be 
allowed to know that the plaintiff received insurance, 
worker’s compensation or other proceeds (collateral 
sources).

APIRG recommends: The current system 
requires that if there is money awarded for medical 
expenses which were paid by insurance or worker 
compensation, they this money must be paid back by 
the plaintiff (subrogation). There is no windfall to 
the plaintiff under the current system. To allow the 
jury to know collateral sources only lets negligent 
wrong does pay less. Disclosing collateral sources to 
the jury hurts the plaintiff because reducing the 
potential amount of an award may result in the 
possibility of an attorney not taking a case or in 
settling unjustly.
(4) ASMA recommends: The legislature should 
allow cither partly lo require that an award be paid 
in installments (periodic payment of future dam­
ages).

... Continued on pg. 6...

Available 
Scholarship

Alaska Sea Services Scholarship Fund— 
$1000 awarded to a dependent cliild of a Regular 
or Reserve Navy, Marine CorpB, or Coast Guard 
member on active duty, retired with pay, de­
ceased, missing-in-action, or in a drilling reBervist 
Btatus who is/was a legal resident of Alaska. 
Applicants muBt be at an accredited college at­
tending full-time pursuing a Bachelor of ArtB or 
Science degree. Deadline to apply is April 30th.*
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20 Days for $20!

by Crec Bol
Looking for something to do over the winter 
break? Want to get outside, take advantage of 
the winter daylight, and have fun? The Out­
door Program is running a special deal on 
cross country ski rentals for APU I.D. holders 
only. You can rent a pair of skis, boots, and 
poles from December 16 to January 4 for only 
twenty dollars. There is a limited supply, so 
you may want to come by and reserve them 
NOW1
If you have never cross country skied before 
this is the perfect opportunity to teach yourself 
how. Students have been coming in all fall 
and checking out skis for the first time. With 
the APU trail system so close by, there are 
plenty of skiing opportunities within walking 
distance from your dorm room.
If you would rather have instruction, it’s not 
too late to sign up for cross country lessons.
The Ski Program is offering lessons to stu­
dents for only $15 dollars. Take a lesson and 
then spend the next 20 days improving your 
technique.
For more information call the Outdoor Pro­
gram at 564-8314.*

...Politics, cont. from pg. 5...

You Wa i t  me to jump 
off What?!

by Heidi Witt
On November, 16th, while many APU residents were still snoozing, 14 
ROTC students from Colony Junior High were on route to APU. What 
for you ask? They came to spend the day participating in the APU Chal­
lenge Program. These students spent the day crossing chocolate rivers, 
swinging from vines carrying buckets full of nitroglycerin, climbing 
blindfolded, and diving into crowds of people. Sounds like fun huh?! 
Well you’re n tfht, it was. So much so, that the facilitators (Heidi Witt, 
Tonio Verzor j, Josh Hedbcrg, and Jason Gleason) almost forgot we 
were getting paid! The Colony students spent the day doing all of these 
things and more. In fact, they had so much FUN some of them just darn 
near peed their pants from laughing so much! It was a great success for 
all. Now you might ask, "what the heck is going on here at APU and how 
can I join in the fun?!" Simple, it's the APU Challenge Program and 
heck yeah, you can gel involved. Contact Heidi Wilt (X8328) or Cree 
Bol (X8314) for further information. Woo Hoo!*

Great Job Turkey Trotters
by Kim Brownsberger
A great time and prizes were had by all at the 1996 Annual Turkey Trot race 
Paul Twardock (and buddy Roo), Marc Phillips, Jason Gleason, Rusty Myers, 
Nathan Meadows, Crec Bol, Karen Plentnikoff, Ulrica Olsson, and Charlie 
Fahl were the nine brave fleet-footed participants following the LARGE 
lunch we all had prior to the race. We look forward to even more partici­
pants in future races.*

APIRG recommends: If a plaintiff was required to get an 
award in periodic payments, then a seriously disabled person 
would not be eligible to get benefits from Medicaid, Social 
Security or Aid to the disabled, ect. This would be a windfall 
for the government at the expense of the victim.
(5) ASMA recommends: Allow doctors to contract with 
patients for mandatory arbitration of malpractice claims.

APIRG recommends: Arbitration or mediation should 
not be mandatory, but voluntary. People should be able to go 
to trail "as well as," not instead of. Alaskans have a fundamental 
right to a jury given to us with the founding of our country and 
our slate. And our current system already allows for voluntary 
mediation. The legislature should not impose more costs and 
delays to litigants, but rather make the court process more 
efficient.
(6) ASMA recommends: Maintain the current statute of 
limitations for injury or death of persons over the age of six.
For children under the age six, an action should be brought 
before age eight or within two years, whichever is longer. How­
ever, the clock would stop if there was fraud, intentional con­
cealment of facts, or if there exists an undiscovered foreign 
object in the body.
(7) ASMA recommends: Prohibit suits after eight years 
measured from the date of the act that caused the injury of 
death (Statute of Repose).

APIRG recommends: The statute of limitation should 
remain as it is. Currently a minor has until age 18 plus two 
years. And there is no statute of repose. According to Bruce .

Botelho, Attorney General, “The deletion of tolling for minors 
would violate due process if minors are deprived of their access 
to court. See, Bush v. Reid, 516 p. 2d 1215, 1219 (Alaska, 
1973). A minor may not enforce legal rights in his or her own 
name or enter into a contract until the age ofl8. AS 25.
20.010. An additional concern is litigation by the former minor 
against the parent of guardian for failing to bring a personal 
injury action. This concern would especially impact the state 
acting as a child custodian. There may also be equal protection 
questions regarding different treatment of minors, who are 
incompetent to file suit by reason of minority and persons 
incompetent to file suit by reason of mental disability."
(8) ASMA recommends: Continue the medical review panel 
that has been in existence in Alaska since 1975, but change 
methods of choosing the three physicians, and change the 
questions asked.

APIRG recommends: The expert advisory panel should 
be eliminated because it is biased and it limits and injured 
person’s legal rights to access justice by giving the doctors the 
power to decide if the case will go to a jury. This type of panel 
has been held unconstitutional in several other states. The 
Alaska Supreme Court upheld the validity of the medical review 
panel in Kevcs v. Humana Hosp. Alaska. Inc. However, since it 
limited the scope of its holding to the facts of that particular 
case because she did not have enough statistics and factual 
evidence a future claim might differ. Keyes argued that Alaska 
Slatutucs section 09.55.536 violated her right lo a jury trial, 
increased her burden of persuasion, deprived her ofdue pro­
cess of law and violated separation of powers principles. She 
also claimed the panels were biased and bore no relation to 
their asserted goals (Alaska Law Review, Vol. 9:2, 1992).*
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R e p r e s e n t a t i v e  G r e e n  
R e p r e s e n t a t i v e  B u n d e  
R e p r e s e n t a t i v e  J a m e s  
R e p r e s e n t a t i v e  P o r t e r  
R e p r e s e n t a t i v e  B e r k o w i t z  
R e p r e s e n t a t i v e  C r o f t  
R e p r e s e n t a t i v e  D y s o n  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  J u d i c i a r y  C o m m i t t e e  M e m b e r s :

We h a v e  r e v i e w e d  HB  5 8 ,  a n d  o p p o s e  m a n y  o f  i t s  p r o v i s i o n s .

1 .  The P u n i t i v e  damages p r o v i s i o n  can  b e  amended t o  s a t i s f y  
e v e r y o n e ' s  c o n c e r n s .

A K P IR G  p r o p o s e s  a n  e f f e c t i v e  c o m p r o m i s e  p r o v i s i o n  o n  p u n i t i v e  
d a m a g e s  t h a t  w i l l  p r o t e c t  e v e r y o n e ' s  i n t e r e s t s .  T h e r e  h a s  b e e n  a  
f a i r  a m o u n t  o f  d e b a t e  i n  t h i s  s t a t e  a b o u t  w h e t h e r  t h e  l a w  g o v e r n i n g  
p u n i t i v e  d a m a g e s  s h o u l d  b e  a m e n d e d .  G e n e r a l l y ,  t h e  c o n s e n s u s  h a s  
b e e n  t h a t  t h e  i d e a  o f  b e h i n d  p u n i t i v e  d a m a g e s  -  t o  p u n i s h  
e x c e e d i n g l y  c a l l o u s  c o n d u c t  t h a t  t h r e a t e n s  s e v e r e  p u b l i c  a n d  
i n d i v i d u a l  h a rm  -  i s  g o o d  p o l i c y .  H o w e v e r ,  t h e  p e r c e i v e d  p r o b l e m  
i s  t h a t  p u n i t i v e  d a m a g e s  m i g h t ,  i n  a  p a r t i c u l a r  c a s e ,  c a u s e  a  
b u s i n e s s  t o  g o  b a n k r u p t  o r  t o  f a c e  a n  u n f a i r  a m o u n t  o f  h a r d s h i p .
A n  a b s o l u t e  p u n i t i v e  d a m a g e s  c a p  h a s  b e e n  p r o p o s e d  b y  s o m e  i n  t h e  
p a s t  t o  p r e v e n t  t h i s  o c c u r r e n c e .  H o w e v e r ,  a  f l a t  c a p  w o u ld  b e  
d e v a s t a t i n g  t o  s m a l l  b u s i n e s s e s ,  a n d  a b s o l u t e l y  i n e f f e c t i v e  a g a i n s t  
l a r g e  c o r p o r a t e  a c t o r s .

T h e r e  i s  a  v e r y  f a i r  a n d  v e r y  e f f e c t i v e  c o m p r o m i s e  p o s i t i o n  
b e tw e e n  t h o s e  w ho  f e e l  a  f l a t  c a p  w i l l  p r o v i d e  a n  i n a d e q u a t e  
d e t e r r e n t  f o r  t h e  l a r g e s t  c o r p o r a t e  a c t o r s ,  a n d  t h o s e  w h o  f e e l  a  
c a p  t o  p r o t e c t  s m a l l e r  A l a s k a n  b u s i n e s s e s  i s  n e c e s s a r y .  P u n i t i v e  
d a m a g e s  c a n  c o n t i n u e  t o  p r o p e r l y  d e t e r  a n d  p u n i s h  e g r e g i o u s  c o n d u c t  
i f  t h e y  a r e  c a p p e d ,  f o r  t h e  m o s t  e g r e g i o u s  c a s e s ,  a t  t h e  
d e f e n d a n t ' s  5 - y e a r  a v e r a g e  g r o s s  a n n u a l  i n c o m e .  A K P IR G

W e  have  neve r seen any ev idence that in ihis State that cou rts , a fte r  re v iew ing  ju r y  
aw ards f o r  con stitu tion a l soundness, are aw ard ing too much in  the w ay o f  pu n itiv e  dam ages. 
H ow eve r, i f  the L eg is la tu re  de te rm ines that such ev idence ex ists , then it sh ou ld  con s id e r a  fa ir  
and f le x ib le  cap p rop o sa l that re fle c ts  the rea lity  that som e de fendants can and need to be 
punished and de te rred  m ore  than o th e rs . A  fa ir  p rop o sa l shou ld  p ro v id e  adequate deterrence 
and pun ishm ent, but shou ld  no t threaten to put sm a ll A laskan  com pan ies ou t o f  business.
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s u p p o r t s  t h i s  c o n c e p t ,  a s  s h o u l d  a l l  t h o s e  o n  t h e  v a r i o u s  s i d e s  o f  
t h i s  i s s u e  w h o  w i s h  f o r  a n  e f f e c t i v e  c o m p r o m i s e .

T h i s  c a p  w o u ld  w o r k  a s  f o l l o w s ,  a n d  w o u ld  p r o t e c t  s m a l l  
b u s i n e s s  m u c h  b e t t e r  t h a n  a  f l a t  d o l l a r  c a p .  A  f l a t  d o l l a r  c a p  o f ,  
f o r  e x a m p l e ,  $ 5 0 0 , 0 0 0 ,  w o u ld  t h r e a t e n  d e v a s t a t i o n  f o r  m o s t  l o c a l  
f a m i l y  b u s i n e s s e s .

* * * * *

P u n i t i v e  D a m a g e s  C a p :

( a )  P u n i t i v e  d a m a g e s  a w a r d e d  p u r s u a n t  t o  e x i s t i n g  l a w  m ay  n o t  
e x c e e d  t h e  g r e a t e r  o f :  1 )  t h e  d e f e n d a n t ' s ,  o r  t h e  d e f e n d a n t ' s  
o w n e r ' s ,  g r o s s  i n c o m e  f o r  t h e  c a l e n d a r  y e a r  t h e  p l a i n t i f f  s u f f e r e d  
i n j u r y ;  o r  2 )  t h e  d e f e n d a n t ' s  i n s u r a n c e  p o l i c y  l i m i t s .

( b )  I n  t h e  c a s e  w h e r e  a  d e f e n d a n t  c o m p a n y  o r  c o r p o r a t i o n  i s  
o w n e d  b y  a n o t h e r ,  t h e  g r o s s  i n c o m e  o f  t h e  o w n e r  s h a l l  c o n s t i t u t e  
t h e  d e f e n d a n t ' s  " G r o s s  i n c o m e " .  A n  " o w n e r "  u n d e r  t h i s  s e c t i o n  i s  a  
p e r s o n  o r  e n t i t y  t h a t  h o l d s  a  9 5%  o r  g r e a t e r  o w n e r s h i p  i n t e r e s t  i n  
t h e  d e f e n d a n t ,

*  *  *  *
S e c t i o n  ( b )  a d d r e s s e s  a n  i s s u e  o f  a c c o u n t a b i l i t y  t h a t  i s

f o u g h t  i n  e v e r y  c a s e .  A  c o r p o r a t i o n  s h o u l d  n o t  b e  a b l e  t o  h i d e  i t s  
i n c o m e  f o r  p u n i t i v e  d a m a g e s  p u r p o s e s  b y  c r e a t i n g  " s u b "  c o r p o r a t i o n s  
w h i c h  h a v e  l i t t l e  i n  t h e  w a y  o f  a s s e t s  o r  i n c o m e  o n  p a p e r .  T h i s  i s  
a  s h e l l  g a m e  t h a t  f r e q u e n t l y  g e t s  p l a y e d  i n  t h e  c o u r t s  -  b u t  w h ic h  
c o u r t s  t h a t  h a v e  a d d r e s s e d  t h e  s u b j e c t  h a v e  o f t e n  s a i d  s h o u l d  n o t  
b e  p l a y e d .  T h e  g o a l  o f  p u n i t i v e  d a m a g e s  i s  t o  f a i r l y  p u n i s h  t h e  
o w n e r  o f  t h e  c o m p a n y .  I f  a  c o r p o r a t i o n  i s  o w n e d  b y  D o n a ld  T ru m p , 
h e  s h o u l d  n o t  a v o i d  s c r u t i n y  b y  a r g u i n g  t h a t  t h e  c o r p o r a t i o n  i s  
o w n e d  b y  a n o t h e r  c o r p o r a t i o n ,  w h i c h  h e  i n  t u r n  o w n s .  S e e  TXO 
P r o d u c t i o n  C o r p .  v .  A l l i a n c e  R e s o u r c e s  C o r p . , 4 1 9  S . E . 2 d  8 7 0 ,  8 9 0
(W . V a .  1 9 9 2 ) ,  a f f ' d . 1 1 3  S .  C t .  2 7 1 1  ( 1 9 9 3 ) ;  M i h a r a  v .  D e a n  W i t t e r  
& C o .  . I n c .  . 6 1 9  F . 2 d  8 1 4 ,  8 2 4  ( 9 t h  C i r .  1 9 8 0 ) ;  R i l e y  v .  E m p i r e
A i r l i n e s .  I n c . . 8 2 3  F .  S u p p .  1 0 1 6 ,  1 0 2 3  ( N .D .  N . Y .  1 9 9 3 ) ;  D u s h a w  v .  
R o a d w a y  E x p . .  I n c . . 8 1 6  F . S u p p .  1 2 2 9 ,  1 2 3 9  ( N .D .  O h i o  1 9 9 2 )  ( c o u r t
t a k e s  j u d i c i a l  n o t i c e  o f  p a r e n t ' s  w e a l t h  i s  a f f i r m i n g  p u n i t i v e  
d a m a g e  a w a r d ) .

2 .  A p p o r t i o n m e n t  o f  F a u l t  t o  I n v i s i b l e  P a r t i e s  -  A  S h e l l
G a m e .

HB  5 8  g r a n t s  w r o n g d o e r s  a n o t h e r  w e a p o n  t o  u s e  a g a i n s t  i n n o c e n t  
c i t i z e n s .  C u r r e n t l y ,  i f  a  w r o n o i ? 3 r  c l a i m s  a  t h i r d  p e r s o n  i s  
p a r t i a l l y  r e s p o n s i b l e  f o r  h a r m i n g  a  c i t i z e n ,  i t  m u s t  m a k e  t h a t  
p a r t y  p a r t  o f  t h e  s u i t .  D a m a g e s  w i l l  b e  s p l i t  a m o n g  a l l  t h e  
r e s p o n s i b l e  p a r t i e s .  A n ew  p r o v i s i o n  a l l o w s  d e f e n d a n t s  t o  p l a y  t h e  
g am e  o f  n e v e r  m e n t i o n i n g  t h a t  a  t h i r d  p a r t y  i s  r e s p o n s i b l e  u n t i l  i t  
t h e  t i m e  h a s  p a s s e d  t o  n a m e  t h e  t h i r d  p a r t y .  I t  i s  u n f a i r  t o  a l l o w  
a  d e f e n d a n t ,  w h o  h a s  c a u s e d  a  p l a i n t i f f ' s  i n j u r y ,  t o  d e p r i v e  a
p l a i n t i f f  o f  c o m p e n s a t i o n  b y  s t r a t e g i c a l l y  p o i n t i n g  a t  s o m e o n e  i t  
k n o w s  c a n n o t  b e  n a m e d  a s  a  p a r t y .  T h i s  i s  g a m e s m a n s h ip ,  n o t
j u s t i c e .
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HB 5 8  t h e n  g o e s  s o  f a r  a s  t o  p u n i s h  v i c t i m s  o f  m a l i c i o u s  
c o n d u c t  a n d  o t h e r  w r o n g s .  I f  a  v i c t i m  w i n s  a  c a s e ,  s / h e  o n l y  g e t s  
p a r t i a l  a t t o r n e y s  f e e s ,  a t  b e s t .  U n d e r  HB 5 8 ,  i f  a  p e r s o n  p r o v e s  
s / h e  h a s  b e e n  v i c t i m i z e d  b y  m a l i c i o u s  o r  o t h e r  w r o n g  c o n d u c t ,  th e  
w ro n g d o er  m a y  r e c o v e r  f u l l  a t t o r n e y s  f e e s  a g a in s t  th e  v i c t i m .  T h i s  
w i l l  o c c u r  i f  a  j u r y  a w a r d s  h e r / h i m  o n e  d o l l a r  l e s s  t h a n  w h a t  t h e  
w r o n g d o e r  o f f e r e d  t o  p a y  t o  p r e v e n t  h e r / h i m  f r o m  t a k i n g  t h e  c a s e  
p u b l i c  t o  a  j u r y .  G i v e n  t h e  p r o v i s i o n ’ s  p r e - j u d g m e n t  i n t e r e s t  
p r o v i s i o n ,  t h i s  p e n a l t y  w i l l  b e  im p o s e d  e v e n  w h e r e ,  a d j u s t e d  f o r  
i n f l a t i o n / i n t e r e s t ,  a  j u r y  a w a r d s  t h e  p l a i n t i f f  m ore  t h a n  w h a t  i s  
o f f e r e d .  T h u s ,  s o m e o n e  w h o  p r o v e s  a  $ 5 0 , 0 0 0  c l a i m  o f  f r a u d  m a y  
h a v e  t o  p a y  $ 4 0 0 , 0 0 0  i n  a t t o r n e y ' s  f e e s  f o r  t i m e  b i l l e d  a t  
$ 2 5 0 / h o u r  b y  a  c o r p o r a t e  d e f e n s e  f i r m .  T h i s  i s  a n  i n j u s t i c e .

3 .  S t a t u t e  o f  R e p o s e

A f e w  y e a r s  a g o  i n  t h e  N o r t h  S l o p e  B o r o u g h  a  h o u s e  b u r n e d  
d o w n , k i l l i n g  a n d  i n j u r i n g  i n n o c e n t  c h i l d r e n  a n d  f a m i l y  m e m b e r s .  
I t  b u r n e d  d ow n  b e c a u s e  t h e  b u i l d e r ,  1 2  y e a r s  e a r l i e r ,  b u i l t  t h e  
h o m e  w i t h  s u b - c o d e  w i r i n g .  U n d e r  HB 5 8  ' s  s t a t u t e  o f  r e p o s e ,  t h e  
s u r v i v o r s  i n  t h i s  c a s e  w o u ld  h a v e  n o  r e c o u r s e .

T h e  l a w  t o d a y  i s  n o t  a b u s i v e .  I t  i s  f a i r .  I t  s a y s  t h a t  o n c e  
a  t o r t  v i c t i m  h a s  r e a s o n  t o  b e g i n  l o o k i n g  i n t o  h i s  o r  h e r  c l a i m ,  
s / h e  h a s  tw o  y e a r s  t o  b r i n g  s u i t .  T h e  s t a t u t e  o f  r e p o s e  p u n i s h e s  
i n n o c e n t  v i c t i m s  w h o ,  l i k e  t h e  f i r e  v i c t i m s  i n  t h e  N o r t h  S l o p e  
B o r o u g h ,  d o  n o t  k n o w  o f  t h e  d e f e n d a n t ' s  m i s c o n d u c t  u n t i l  a f t e r  i t  
h a s  b e e n  c o m m i t t e d .

L i k e w i s e ,  v i c t i m s  o f  m a n y  a c t s  i n j u r i o u s  t o  t h e i r  h e a l t h  d o  
n o t  l e a r n  o f  m i s c o n d u c t  u n t i l  a  d i s e a s e ,  s u c h  a s  c a n c e r ,  s h o w s  
i t s e l f .  T h i s  w i l l  n o r m a l l y  b e  m o r e  t h a n  8  y e a r s  a f t e r  t h e  
d e f e n d a n t ' s  m i s c o n d u c t .  T h i s  p r o v i s i o n  s h o u l d  b e  d e l e t e d .

4 .  N o n - E c o n o m i c  D a m a g e s  C a p .

O n e  a l r e a d y  e x i s t s .  HB 5 8 ' s  c a p  i n s u l t s  t h e  d i g n i t y  o f  
v i c t i m s  w h o s e  l o v e d  o n e s  h a v e  d i e d ,  c a p p i n g  t h e  v a l u e  o f  a  p e r s o n ' s  
l i f e  a s  i f  d e a t h  w e r e  n o  m o r e  s e r i o u s  t h a n  a  b r o k e n  n o s e .  T h e  
p u r p o s e  o f  p a i n  a n d  s u f f e r i n g  c a p s  i s  t o  m a k e  s u r e  p e o p l e  w i t h  
m i n o r  i n j u r i e s  d o  n o t  r e c e i v e  a  w i n d f a l l .  A c a p  o n  n o n - s e r i o u s  
i n j u r i e s  i s  a p p r o p r i a t e .  A c a p  o n  s e r i o u s  i n j u r i e s  i s  n o t  
a p p r o p r i a t e .  C o u r t s  h a v e  a c c o r d i n g l y  s t r u c k  d o w n  c a p s  s i m i l a r  c a p s  
a s  u n c o n s t i t u t i o n a l .

5 .  D a m a g e s  r e d u c e d  b y  t a x e s .

C u r r e n t l y  i n j u r e d  p e o p l e  p a y  t a x e s  o n  t h e i r  r e c o v e r i e s ,  u n l e s s  
t h e  r e c o v e r y  i s  t o  c o m p e n s a t e  f o r  a  p h y s i c a l  i n j u r y .  A w r o n g d o e r  
t h e n  o f t e n  d e d u c t s  h i s  l i a b i l i t y  o n  h i s  t a x e s .  A n y t h i n g  m o r e  t h a n  
w h a t  e x i s t s  i s  b u t  a  w i n d f a l l  t o  a  w r o n g d o e r .  I t  a l s o  t h r e a t e n s  t o  
d o u b l e  t a x  v i c t i m s ,  w h o  w i l l  p a y  t a x e s  t o  t h e  p e r s o n  w h o  i n j u r e d  
t h e m ,  a n d  t h e n  a g a i n  t o  t h e  g o v e r n m e n t .
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6 .  S e n d i n g  5 0 %  o f  p u n i t i v e  D a m a g e s  T o  T h e  S t a t e  I s
r e a s o n a b l e .

I t  l e a v e s  v i c t i m s  w i t h  t h e  f i n a n c i a l  i n c e n t i v e  t o  p u n i s h  
s o c i e t y ' s  w o r s t  a c t o r s .  A n y t h i n g  m o r e  t h a n  5 0%  w o u ld  b e  
c o u n t e r p r o d u c t i v e .

7 .  O f f e r s  o f  J u d g m e n t / P r e - J u d g m e n t  I n t e r e s t

T h e  e x i s t i n g  r u l e s  s h o u l d  n o t  b e  a l t e r e d .  T h e y  a l r e a d y  f a v o r  
r i c h  p e o p l e  o v e r  a v e r a g e  A l a s k a n s .  A p e r s o n  w h o  h a s  b e e n
v i c t i m i z e d  s h o u l d  n e v e r  h a v e  t o  p a y  f e e s  t o  a  w r o n g d o e r  a f t e r  s / h e  
w i n s  a  c a s e .  U n d e r  t h e s e  p r o p o s a l s ,  p a y m e n t s  t o  w r o n g d o e r s ,  b o t h  
i n d i r e c t l y  a n d  d i r e c t l y ,  w o u ld  i n c r e a s e .

8 . S L A P  S u i t  P r o v i s i o n

I t  i s  o u t  u n d e r s t a n d i n g  t h a t  s o m e  l e g i s l a t o r s  a r e  c o n s i d e r i n g  
a  s u i t  t h a t  im p o s e s  d a m a g e s  a g a i n s t  a n y o n e  w h o  b r i n g s  a  s u i t  t h a t  
i s  l a t e r  f o u n d  t o  b e  g r o u n d l e s s .  B i g  c o m p a n i e s  a n d  G o v e r n m e n t  u s e  
s u c h  p r o v i s i o n s  i n  t h e  l o w e r  4 8  t o  t h r e a t e n  p u b l i c l y  s p i r i t e d  
c i t i z e n s ,  c o n s e r v a t i v e  a n d  l i b e r a l  a l i k e ,  f r o m  c h a l l e n g i n g  t h e i r
c o n d u c t .  T h e  r i g h t  t o  f r e e  s p e e c h  i s  t o o  i m p o r t a n t  t o  a l t e r  w i t h  a
S L A P P  s u i t  p r o v i s i o n .

C u r r e n t l y . ,  p e o p l e  w h o  b r i n g  f r i v o l o u s  l a w s u i t s  a r e  o n  t h e  h o o k  
t o  p a y  a  d e f e n d a n t s '  F U L L  a t t o r n e y ' s  f e e s  a n d  c o s t s .  T h i s  i s  
e n o u g h  o f  a  d e t e r r e n t .

9 .  P r o m i s e s  o f  L o w e r  I n s u r a n c e  R a t e s  H a v e  N e v e r  B e e n  
H o n o r e d /  A n d  N e v e r  W i l l  b e  H o n o r e d .

On s h o r t  n o t i c e ,  w e h a v e  n o t  h a d  t h e  t i m e  t o  r e v i e w  t h e  
r e m a i n i n g  a s p e c t s  o f  t h e  B i l l .  H o w e v e r ,  we w o u ld  r e m i n d  t h e  
L e g i s l a t u r e  t h a t  t h i s  S t a t e  h a s  a l r e a d y  e n a c t e d  T o r t  R e f o r m  
S t a t u t e s  t w i c e ,  i n  1 9 8 6  a n d  1 9 8 8 .  We a l r e a d y  h a v e  d a m a g e  c a p s ,  a n d  
s o m e  o f  t h e  m o s t  r e s t r i c t i v e  t o r t  r u l e s  i n  t h e  c o u n t r y .  T h e  
p r o m i s e s  h a v e  a lw a y s  b e e n  t h a t  i n s u r a n c e  r a t e s  w o u ld  g o  d ow n  a f t e r  
t h e  l a w s  w e r e  e n a c t e d .  I n s u r a n c e  r a t e s  h a v e  n e v e r  g o n e  d ow n  a s  a  
r e s u l t  o f  T o r t  R e f o r m ,  a n d  n e v e r  w i l l .  I n s u r a n c e  c o m p a n i e s  h a v e  
p r o v e n  t h a t  t h e y  k e e p  e x t r a  p r o f i t s  -  t h e y  d o  n o t  s h a r e  t h e m  w i t h  
t h e  c o m m u n i t y .

We o p p o s e  HB 5 8 .
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My name is Colin Maynard. I am a professional engineer representing the Alaska Professional Design Council, 
commonly known as APDC. APDC is a consortium of professional societies representing architects, 
engineers, land surveyors, building code officials, arid landscape architects. The ten member- organizations 
have a combined membership of over 1400 and represent approximately 5000 licensed professionals. APDC 
is very supportive of tort reform ir general and HB58 in particular.

Our legal system needs modification! Over 90% o f civil suits never get to a court hearing. Most cases 
are settled, with little to no consideration to actual fault, to avoid the expenses of discovery, trials and the 
seemingly capricious decisions of juries. Suits are filed against; all possible defendants, regardless of fault, to 
ensure there are plenty of pockets to chip into the settlement. Some people use the court system as a means 
of legal extortion by filing frivolous suits with the hope of a quickjsettlement. Millions of dollars are spent in the 
so called "discovery process” which almost always results in thej defendants throwing in their insurance to stop 
the bleeding and make the case go away. Existing sanctions against frivolous suits are rarely used because 
they require that the plaintiff first lose at trial, a trial that rarely fiappens. Summary judgment Is also very rare 
because appellate courts have almost always overturned such 'decisions, making trial judges wary of issuing 
such orders. HB58 includes two sections which wili help the situation for design professionals:

The first reduces the Statute o f Repose fo r construction related suiits from fifteen years to eight years 
and expands it to cover all suits. Over 95 percent of the cases associated with construction are brought 
within eight years after substantial completion, over 98 percent >jvithin ten years. We believe that an eight year 
statute is more reasonable for four main reasons. First, aimos| all of the cases brought after eight years are 
related to maintenance problems, rather than design or construction problems. The owner of the building 
would still be available for suit, since his lack of maintenanre is an on-going problem. Secondly, it is 
impossible to defend, or prosecute, a case fifteen years after substantial completion due to the lack of 
witnesses, fading memories, and lack of documentation. Most of us would have a hard time remembering what 
we did fifteen days or months ago, never mind fifteen years. Thirdly, we will not have to store fifteen years of 
files and can reduce the size, and rent, for our archive storage! Finally, it is also unreasonable to expect an 
engineer or architect to pay tens of thousands of dollars a year in insurance premiums for fifteen years after 
they retire. Errors & omissions insurance for design professionals is on a ciaims-made basis: that is, it covers 
you for claims made during that year. Therefore, the longerj a period you have to cover, the higher the 
premium. The firm in which I am a principal had a premium of nearly twenty thousand dollars in our first year, 
with no "tail” to cover. If you add a fifteen year tail to that, you get a considerably higher premium. It is not 
unheard of lo have a premium of over a hundred thousand dollars with a deductible of a hundred thousand 
dollars. If we can limit the “tail” for which we have to insure! to eight years, we will make a considerable 
reduction in our insurance bills. !

The second section in which we have an interest is the section) regarding alternative dispute resolution. It is 
time to develop a system which identifies patently frivolous and meritorious suits early, so we can to 
get them out o f the system. With this in mind, APDC is urging that an alternative dispute resolution method 
be included in any tort reform action by the legislature. A mandatory mediation or independent early evaluation 
system would reduce the number, and costs, of frivolous suits ’by letting the plaintiff and their attorney know 
early on if the case has no merit. They will be less willing to press the case as the likelihood of recovery will be 
decreased and the likelihood of court sanction for bringing a frivojous suit will be increased. On the other hand, 
it will also encourage defendants to settle valid claims early by giving them an independent opinion of the 
validity of the claim against them. It will reduce the costs of litigation by resolving cases before the lengthy, 
expensive, discovery process which may also result In more money going to the injured rather than the lawyers 
and expert witnesses. It should slow down the shotgun approach to suits by removing defendants who are 
obviously not liable. Fewer, smaller, and shorter cases should provide relief to an overtaxed court system. A  
bill which would have established mandatory mediation in suits against design professionals passed the House 
last year, 37-3. The trial attorneys, who have generally not been proponents of tort reform, testified on that bill 
that they would support mandatory mediation if it wa3 mandatory for all suits.
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S u b j u c t  : T o r t  R e f o r m

I a m  a g a i n s t  t o r t  r e f o r m  , i t’s a m e a s u r e  a g a i n s t  t h e  g e n e r a l  
p u b l i c  ;to d i s c o u r a g e  t h e  a v e r a g e  c i t z e n  f r o m  f i l i n g  a s u i t  
a g a i n s t  l a r g e  a n d  p o w e r f u l  c o r p o r a t i o n s  s u c h  as t o b a c c o  c o m p a n y s  
,d o c t o r s  , i n s u r a n c e  c o m p a n y s  , o i l  c o m p a n y s  a n d  l a r g e  e n t i t i e s  
w h o  w o u l d  l i k e  to m a n i p u l a t e  t h e  l a w  in  t h e i r  fa v o r .

S o m e  p e o p l e  c a n  h i r e  a l a w y e r  on  a c o n t i n g e n c y  b a s i s ,  if tort 
r e f o r m  w e r e  i n  e f f e c t  ,a lot o f  t h e s e  c a s e s  w o u l d  n e v e r  b e  f i l e d  
s i m p l y  b e c a u s e  of l a c k  o f  funds, s o  it g i v e s  a n  e d g e  t o  p e o p l e  
w h o  d o  h a v e  f u n d s  t o  d o  so. In o t h e r  w o r d s  w e  w o u l d  n o t  all 
b e  e q u a l  in a c o u r t  o f  law. J u s t i c e  w o u l d  d e p e n d  o n  h o w  m u c h  
m o n e y  y o u  had. i t ' s  t o o  m u c h  t h a t  w a y  a l r e a d y .

I s  t h e r e  a n e e d  f o r  t o r t  r e f o r m  ,N0! , T h e  c a s e s  t h a t  m i g h t  be 
c o n s i d e r e d  f r i v o l o u s  a r e  s o m e w h e r e  b e t w e e n  o n e  t e n t h  of o n e  
p e r  c e n t  to o n e  p e r  c e n t  ,and e v e n  t h a t  is d o u b t f u l  as t h e r e  
is a j u d g e  a n d  j u r y  to d e t e r m i n e  w h e t h e r  t h e y  a r e  f r i v l o l o u s  
o r  not. We m u s t  r e m e m b e r  that w e  w e r e  n o t  p r e s e n t  w h e n  t h e s e  
c a s e s  w e r e  d e t e r m i n e d  ,but t h e  j u d g e  a n d  j u r y  w e r e  . It a p p e a r s  
t o  m e  t h e r e  a r e  a l r e a d y  s a f e g u a r d s  i n  p l a c e  . . . . t h e  j u d g e  a n d  
j u r y  ,w e  a l s o  h a v e  a l a w  a g a i n s t  f i l i n g  a f r i v o l o u s  c a s e s . . .  
p u n i s h a b l e  b y  lav/.

T h e  p e o p l e  w h o  w o u l d  b e n e f i t  b y  t h e  " w a t e r i n g  d o w n "  of P u n i t i v e  
d a m a g e s  w o u l d  b e c o m e  s o  p o w e r f u l  t h e y  w o u l d  c o n s i d e r  th e  p r i c e  
of p a y i n g  th e l a w  f o r  t h e i r  w r o n g d o i n g  j u s t  a n o t h e r  e x p e n s e  
of d o i n g  b u s i n e s s  a n d  f o r  the p l a i n t i f s  ,the o d d s  w o u l d  b e  so 
m u c h  a g a i n s t  t h e m  t h e y  w o u l d  n o t  b e  a b l e  to a f f o r d  t h e  e x p e n s i v e  
p r i c e  of j u s t i c e .

I t ' s  to o  b a d  t h a t  w e  h a v e  l e g i s l a t o r s  ,p o l i t i c i a n s  a n d  g o v e r n o r  
w h o  w o u l d  e v e n  e n t e r t a i n  the idea.

G. K e n d a l l
P . O . B o x  2523
S o l d o t n a ,  A l a s k a  9 9 6 6 9
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Mi. 188.5 Glenn Highway 
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Glenmlten, Alaska 99588 
Phone <907) 822-3575 
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523 South Valley Way 
Palmer, Alaska 9964S 
PI.one (907) 745-3776 
Fas (907) 745-2876 °fi &

February 2 4 , 1997

Representative B rian P o rte r 
A laska State leg is la tu re  
Juneau, A laska

Reference : H ouse  B ill 58

D e a r Representative P o r te r

Service O i l &  Gas, Inc. fu lly supports to rt re fo rm  in general, and H B 58  in particular. The 
trend toward placing blame on  others and tb m ove away from  personal responsibility is 
disc jnccrting . T he speed with which this has occurred is unnerving. The w illingness o f  ou r 
courts and juries to  a llow  damages to be claimed that have n o  basis in reality is in itse lf 
crim inal. ’1110 results o f  these circumstances are less com octition , loss o f  job s and availability 
o f  services, and increased insurance prem iums. In  addition, the courts are flooded  with 
unwarranted litigation.

Service O i l Sc G as, Inc. operates as a fue l d istributor in Pa lm e r, Wasiila, D e lta  Junction , 
G lcnna llen , and V aldez. W e em p loy o v e r 50 employees and have been in business since 
1975 . The changing business env ironm ent with respect to liability is frightening. I t  threatens 
every business in every industry. Please take the steps necessary to rein in the runaway 
lawsuits and m ove us back toward personal responsibility and com m on sense.

Best regards,
,\ _  (I O' '

H erm an Schliesing 
President
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APPENDIX

BALLOT MEASURE HO. 2

COMPLIMENTS OF THg 
MASHA STATE LIBRARY

"*"P

i
Initiative Na 87TOR2 
Civil Liability 
BALLOT LANGUAGE
(A t It w i ooooor on the November t. N8& 
Ger»«s flection K rtat)

Thh rttio tive  changes the way damages can be 
co lec ied  from pome* to tawKntt who more fault 
for injury *o pooom or property The law  now KJyt 
that a  party mare than hot  re tooned* coud  be 
table lor the total judgomonf. A yttet may coM ct 
from each other om ounti do!a over their inure 
Partwj lets than hoe respcrxbte pay orty up to 
fwtce thee lout.

The inillotf'/e w o iid  make eocn party 6oc*» only 
far damoges eauai to tvs or her more o f four, ana 
reoeal the law concurring mmounem enf from 
other po rtie i

Sho* thh intiotrve becom e law?

YKO
NOD

G  ‘o  O S

LEGISLATIVE AFFAIRS 
AGENCY SUMMARY
The measure w i affect la v iu itt in wnleh two o r ' * . 
more penons are a t foutt.
The new law woUd fe« the court to  enter judo- . ̂  
menf ogalnrt eoah person o f fault but o rty in an y * 
amount that represents that person's shore o f t h e . ' 
fault.

Easting law now tefc the court to enter ^xigm ert £ 
ogoinsf oocft personal fgUt n o n  omount equal i 
to the total tp b ity  of ok bosons a t fault. Than <' 
lou t ora reqUrea to share the lotol cost of Ihe- 
tout. Ihe  measure repeats that law.

The measure opptes to suits based on acts i 
ting after Its effective o a f*. •

FULL TEXT O F  P R O P O SE D  . 
A M EN D M EN T  : ‘  V
Whot fcfows 4  the octual test ot the < 
to /The 9 o l the AJoska StaMet ptopoted by I trrtattve which would become tow * tne i 
is pasted by /he voters CapHaUed wonH i 
b g  b  brockets ore /hose b  the cu w n r law < 
woe# be  cfrte/eoL worth that are undert.sed 
would be  ooded to /he current tow. _ .

*500/100 I  AS 0937.060(d) Is amended to food;
(d)The court tha t enter Judgment ogcsrnt each 
party (able on the oasa o f |J0WT ANO) teveral 
Eabltty {. EXCEPT THAT A PARTV WHO IS AUDCATI 
LESS THAN SO PERCENT OP THE 1CITAL FAlAJ 
ALLOCATED TO ALL THE /VkflTSS MAV NOT BE 
JONTIY LIABLE FOR MORE THAN TWICE THE 
PERCENTAGE OF FAULT ALUDCATED TO THAT flARTY|ij 
in occordonce wrlh (hot pgrty s percentage o f toU t j
*Soc 2. AS 09.16 b repeawa
*Sec 3. Undefined malonot n  m.s Act moico/es 
test that a betng added fa the low ono 
bracketed material b  cap ia t lot ten in this ocf ttv ^  
rtca/as detettoro tram the law
*Sec 4  Sections 1-2 o f this Act opp/v to  ok couses ofS 
ocflon occrumg offer the effective dare of this Act?^
*S«c i  If ony provision of trts acL or the ccc*ca- ?  
Hon thereof to ony person or circumstances Is h e k f^ 
nvc&d. the ro rm ndei of >rts Act and the apptco- 
tion to other parsons or crcvm iionces shoJ not be 
affected Ihereoy. t
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MfcrtaflWreUswy 
Aftsfe* Mtaforiere CoUats* 
PO  Boa 110571 
liunai ak oosii-oin

BALLOT MEASURE NO. 2

STATEMENT IN  SU PPO RT
Supported of Ifis baiof measure beteva it lin t fair to 
hold people resoonaible tor things tv jt arerrt the* 
ta jft Vet under current law. deferments found lode 
in u dvS mrt can m  forcea to pay damage* equal 
»  M en the amount of m e* faun, in other wocan it 
you ore SO percent responsible tor an Irfury you 
codd ba farced to pay IOO percent ot me 
damages.

the current law -  called joint and several Sooflfy <• * 
■mcfy unfair. It force* people re pay far damages 
caused by someooay e h * and it confnoutei'ta 
Wlated damage aworOs and encourage* iaw ttffi 
bared on who has money instead of wno t a t fault.

f  Bataf Measure Na 2 b poised ond vou do 
something wrong, you bay far If, But vou would not 
be forced to  pay for tomemfrg you c idn t do -  
which cot#  happen under preset't taw

This Irttialtve win make the ctvfl Justice lytfem more 
lo r by assessing damages on the bash ot a person s 
degree of foutt. Instead of on how inufchmenty ct 

■twronep he/she has. Thus. If you are fauna so Be 20 
perrent .-.rtponslbSa far someone's Irfury or propprtv 
damage you pay onry 2 0  percent of the cwata

ficdof Measure Na 2 w fl make the cM  Justice system 
more toe. w tae ensuring that people are held, ac­
countable tor k fjrte t or carnage they cause

ftocaa vofe YI3 on Botot Measure Na Z
CTtUens' CoafTtton far Tail Reform 

BO Be* 201468 
Anchorage AKUta 99520

STATEMENT IN  O P P O S IT IO N
m Alaska when drunk driven crimincb. caw le»cor- 
potation* or podutea harm a person or Ms property, 
(hot poaon no* the right to seek repayment far the 
wrong done fa Mm. BcSot Moasure Na 2 droshcoty 
emits tho basic right to protect ouneivm and our pro- 
pony from such wrongdoer*
Here it haw It works, if two drunk drivers Nt a  car and 
cnppie a  I  rite gfet the c h #  can seek payment from 
both driven.'Bur if one driver has no moneys who 
should pav the cnfcfs Jfertme doctor  bes -  the other
drunk driver, who u inured, or the c h #  and ta r
parent'.
in NBA our logasoture doaft with this problem. It ictd 
the damk driver with Insurer*® ond the young g tl 
who was Injured should share the problem created 
by I he drunk driver without m*uranc*
BaSot Measure Na 2 efcrvnofes that sharing, and 
piacei me enftre burden on the Innocent victim  In 
the erompie of the drunk drivers, the Crippled c h # 
would recovor orty hrfif her m erfcal b8s. The Injured 
c h #  and her parents would have so pay the rest 
Under BaSof Measure Na 2  the drunk driver’s bv 
suronce company w fl nor have to pay d  tho crtkfs 
merdccs b ib  Tho kw a n ce  ctxnoartes wk\ and we 
lose Thanureofc
Even under cunant law the Innocat* Mctlm bee* 
when one ot the wrongdoers c o n l pent for bstonca 
suppose a  corporate potuter u )d% at ( a it  and a 
porrrien company Is 90% o f fault Today, tho cor* • 
pcrote poBufer share* me preetam by paying arty 
20% The Im ocenr victims of the pofcjtoa such os 
homeowneti and tlshermerv share fro  probtom 
because they cannot recover 60% o f the* lot*. That 
may be unfa* to victims, but BaBot M eaure Na 2 is 
oven worse. Bcflof Measure Na 2 w o t#  o lrrfro fe  mo 
snanng. ond penatre orty me victims,
The Insurance com pane* flushing Balot Measure Na 2 are toSng us wrongdoers shoJd o rty  pay the* own 
share of the loss. That sounds good. But the In­
surance comporses are nor reting u* wnaf happens 
when ono o f the wrongdoers cannot pay onytNng.
This h a common problem Under 6a*aT Measure Na Z the insurance oompony vrinu and The vlcflm losei 
Who be north from 8a#ot Measure Na 2?.The drawer 
is sbnpla Insurance comporseu Who lose* under 
Bortof Measure Na 2? The cJftzwe o f the Slate of 
Alaska. W l we pay leu lor Insurance if the law ic 
changed? Na Not even ono insurance company has 
promised to lower in ratos d Baler Measure Na 2 
posses. And you can bet it won 1 roppen 
Do nor t»  misled bv me insurance comporto* pro- 
pogcroa  Vote NO on to ta l Measure Na Z

Ataskan* For Fctm eu 
BO Bo* 103363 

Anchorage Alaska 99510
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1987 IN IT .  NO. 2

S T A T E  O F  A L A S K A
IN IT IA T IV E  NO. 87-2

1988

* Section I. AS 09.17.080(d) is amended co read:

(d) the court shall enter Judgment against each party liable on 

the basis of (JOINT AND I several liability (. EXCEPT THAT A PARTY WHO 

IS ALLOCATED LESS THAN 50 PERCENT OF THE TOTAL FAULT ALLOCATED TO ALL 

THE PARTIES MAY NOT BE JOINTLY LIABLE FOR MORE THAN TWICE THE PERCENT­

AGE OF FAULT ALLOCATED TO THAT PARTY) in accordance with that party's 

percentage of fault.

* Sec. 2. AS 09.'6 is repealed.

* Sec. 3. Underlined material in this Act indicates text that is being 

added co the law, and bracketed maccrial in capital letters in chis Act 

indicaces deletions from che law.

* Sec. 4. Sections ) - 2 of chis Act apply co all causes of action 

accruing after che effective date of chis Act.

* Sec. S. If any provision of chis Acc. or che application chereof to 

any person or circumstances is held invalid, che remainder of chis Acc and 

the application ro ocher persons or circumstances shall not be affected
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Testimony of Ross Mullins Opposing Certain Asoectsof HB58 
Mr Mullins Testiifying For Himself and as Chairman of the Prince

William Sound Fishermen Plaintiffs Committee-2/21/97 at
Cordova LIO Office.

Thank you for this opportunity to s p e ak  Mr. Chairman.  I am repre­
senting myself as well a s  several thousand commerc ia l  f i shermen plain­
tiffs in the Exxon Valdez oil spill.

I fully endorse  the comments  of Cheri Shaw, Execut ive Director of 
the Co rdova  District Fishermen United, the preceding s p e a k e r  from 
Cordova .  I j us t  regret that thousands  of o ther  s tate res idents are not lis­
tening to Representa t ive  Porter and the other oil industry and insurance  
company lackeys descr ibe the wonderful character is t i cs  of HB58 .  The  lack 
of faith in the sensibil i ty of our ta tes jury system to make  well reasoned  
awards to injured and damaged  plaintiffs in civil torts is appal l ing to me 
and, I would hope to thousands  of others.  In a misguided attempt to con ­
trol what apparent ly appea r s  in their minds, a s  a problem of great  magni ­
tude, civil litigation run amok ,  it s e em s  to me that this bill will very like­
ly promote  that very thing. When Represen ta t ive  Porter  s ta ted  earl ier  in 
his review of HB58  that out of a universe of plaintiffs in A laska only about  
5%  end with a trial and that 9 5%  are settled out of court be fore a trial o c ­
curs. That  s e em s  to me a most  interesting statist ic in that with our cur-  
I&Qt s y s t em . without legislative meddling, and no c a p s  on the var ious  
types of d amages ,  the wrongdoers,  malfeasors ,  insurance c ompan ie s  and 
etc, are prone to sett le to avoid litigation that might poss ib ly  result in an 
unknown level of economic  consequence .  If this is in fact the reason that 
the great p reponde rance  of tort c a s e s  end in out of court  se t t lements  
then it logical ly s e em s  to fol low that if this bill b e c om e s  law that wrong 
doer  as  well as  the injured will very likely be more ready to go to trial. 
Would this result not se rve to clog up the court  system and c rea te  a sys ­
tem where "justice de laved is just ice denied" as  the final result. Should  
even 2 5 - 3 0 %  of c a s e s  now settling out of court p r o c e ed  to trial a s  a re­
sult of this bill our court sys tem could very well be  c l ogged  and impeded



by the weight  of this proliferation of trial c a s e s .
Of c o u r s e ,  perhaps  our nobe! legislators address  this problem in sec.  

21 of the p r o p o s e d  bill, regarding offers of set t lement ,  so  that the unso­
phis t icated ,  fearful ,  naive and injured plaintiff will b e c om e  so intimidated 
by the c o n s e q u e n c e s  of the draconian shift of the cos t  of the trial, attor­
neys fee s  and interest penalt ies to the injured plaintiff in the event that , 
the result of the trial did not exceed the insurance company's  or malfea- 
s o r ’s offer of set t lement ,  that might ensure that the injured plaintiff will 
feel such  punitive pressure that s (he )  will be unlikely to go to trial. This 
could only se rve  tc deprive society and the cit izens of Alaska of the op ­
portunity to a ch ieve  a fair determination of the value of an injured par­
ties d am ag e s  by a jury of their peers .  But, it might certainly prevent 
c a s e s  from preced ing to trail. Perhaps this coerc ive  provision would even 
increase  the number of c a s e  that settle out of court -  not b e cau se  the re­
cipient of the offer felt felt the offer fair and just  but ratner b e c a u s e  of 
the on e r ou s  s tatutory penal t ies  and pressure c rea ted  by this bill.

I have  no idea why this bill is necessary when ever Rep.  Porter 
agrees  that only about 5%  of c a s e s  proceed to trial and of that 5%  that do 
end in trial only one  in twenty of those result in the award of punitive 
damage s  awards .  To put this in perspect ive this means  that out of every 
2 0 0 0  c a s e s ,  1 9 0 0  settle out of court, 100 go to trial, and approximately 5 
of those  would result in punitive damages  being awarded.  I would assume  
that the trial c a s e s  are the most F fdous ly  injured and damaged plaintiffs.
It is unc lear  if the the few punitive awards exceeded  the punitive caps  
being p r o p o s e d  in this bill but, if they did I am certain that this would 
have been brought forward and it wasn't.

To  fix punat ive c ap s  d oe s  not serve the best  interest of the citizens 
of Alaska .  T o d ay s  dol lar is worth approximately thirty eight cents in 
terms of the va lue of the dollar in 1970 .  A fixed cap will only serve the in­
terests of wrongdoers  over time. Particularly wrong doe r  who nave the 
potential c apa c i ty  to devas ta te the natural environment and common  
property r e s ou r c e s  of Alaska and of those Alaskans that depend on them 
for their l ivel ihood.  It will clearly reduce the financial risk of doing busi­
ness for the major  oil corporat ions and their insurers bu» is that what we
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want in Alaska.  The possibility of large punitive d am ag e s  awards is in 
large measu re  why major  oil is now ser i ous ly  at tempt ing to improve their 
marine transportation operat ions.  When the c os t  of compl iance  rises 
above the possible c on sequences  then I fear that we will no longer see  
big oil complying with what is best for Alaska and its cit izens.

Finally, in regard to the concept  of per iodic  payments .  It s e em  ludi­
crous  to me that if a plaintiff gets through an often mult i -year per iod to 
trial and then very likely, a lengthy appea l  and finally prevai ls ,  then to 
realize that the money due that plaintiff, should be do led  out by s ome  big 
brother s c h em e  that depr ives  the pe r son  or entity the opportuni ty to de ­
termine for themse lves  the bes t  appl icat ion of that award is a r rogant  in 
the ext reme and indicates the lack of concern .  This c learly indicates the 
lack of concern  that the drafters of this bill hold for the cho i c e  of the in­
dividual plaintiff and of the interests of the genera l  public.  It s e em s  more 
likely again that the interests of the insurance industry is bes t  being 
served by this bill. I am saddened and very conce rned  that this is the c on ­
clusion that I have been forced to arrive at by studying this an t i -demo ­
cratic and obviously spec ia l  interest or iented proposa l  that is H B 5 8 .

Thank you very much Mr. Chairman for the opportunity to make my 
comment avai lable to you today.

TOThL p .03





A I, A S  K  A

National Federation of Independent Business 

Statement of Support for HB 58 - Tort Reform 

February 22,1997

The Alaska Chapter o f  the National Federation o f  Independent Business has 4,400  
members, making it the largest small-business advocacy group in the state. The 
typical NFIB/Alaska member is quite small, em ploying five workers and ringing 
up gross sales o f  about $181,000 per year. Yet, in aggregate, the membership is a 
potent econom ic force, employing more than 43,000.

Each year NFIB/Alaska polls its entire membership on a variety o f  state legislative 
and regulatory issues. The federation uses the poll results to set its legislative 
agenda and promote those positions approved by majority vote. NFIB/Alaska 
ballot results have shown overwhelming support for a number o f  the provisions 
contained in HB 58.

NFIB supports putting reasonable limits on non-econom ic and punitive damages. 
When there are no limits on damages, the unpredictability o f  what a jury may 
award often forces insurance companies to settle out o f  court too soon for too 
much money. This drives up the cost o f  liability insurance.

The costs o f  personal injury cases and the unpredictability o f  unlimited damage 
awards has had a large impact on small business. NFIB/Alaska believes HB 58 
will help to control these costs while assuring appropriate compensation for 
persons injured through no fault o f  their own. This legislation will help make the 
civil justice system more fair, more efficient and less costly.

NFIB/Alaska urges support for HB 58.

217 Second Street, Suite 206 Juneau, AK 99801 . 907-463-5118. Fax 907-463-5128 
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Xep BrLaa  P o r te r  
S t a t e  C a p it o l  
J u r e a a , i k  9 9 8 0 1 -1 1 3 2

D ear B r ia n :

Pczla i r  i s  in v o lv e d  r i g h t  n c v  i n  a  n c e n a r io  t h a t  d e a r l y  
H ig h l ig h t s  th e  need  f o r  t o r t  r a f o r n .

p a s s e a g e r  v«a a  g * 1 ^ ■
He v a s  r e l a t i v e l y  you n g , ttnd l e f t  a  w if e  nd tw o d a u g h te r s#

E n c lo se d  u t copy  o f  th e  l a t t e r  frcm  h e r  a t t o r n e y ,  e s t im a t in g  
p u r e ly  eco n o m ic  v a lu e  o f  S 2 .7  m i l l i o n ,  thy t h e  w ay, t h e r e  w i l l  
h e n o  f in d in g  o f  any n e g l ig e n c e  on c u r  p a r t  w ix a ty o s e v e r ) .

In  p a s t  y e a r s ,  we n o r m a lly  c a r r ie d  a  S23 ta il  l i o n  Combined 
S i n g l e  L im it  (CSLl f o r  any a c c id e n t .  As you Jcnov, t h a t  sum 
i s  a v a i l a b l e  f o r  a i l  th o  p a s s e n g e r s  c o l l e c t i v e l y . I f  th e r e  
w ere n in e  p a s s e n g e r s ,  e a c h  e s t a t e  w ou ld  b e  e n t i t l e d  t o  e v e r  
tw o m i l l i o n ,  o r  v a r y in g  am ounts a s  th e  c a s e  p r o v e d -  In  t h i s  
c a s e  t h e  e n t i r e  tw en ty  a l l l i o n  w ould  h a v e  b e e n  a v a i l a b l e .

Two y e a r s  ago th e  London u n d e r w r ite r s , p r im a r i ly  th e  3 a t g ,  
( B r i t i s h  A v ia t io n  In su r a n c e  Group) s im p ly  r e fu se d , t o  w r i t e  any  
w ore A la sk a n  c o e a u t e r s ,  p e r io d .  That l e a v e s  ua w ith  o n ly  two  
u n d e r w r ite r s  i n  th e  w o r ld , AIG (A v ia t io n  In su r a n c e  Group in  
A t la n ta ]  and QSAIG (OS A v ia t io n  In su r a n c e  Group i a  Jtcv Y ork, 
d i  f f  e x e r t  com pany} .

T hey a b s o lu t e ly  ra fiu se  t o  w r i t e  t h e  CSL any  n o r e ,  s c  we 
a r e  now 1 I n i  to d  to  ono m i l l i e a  d o l l a r s  par s e a t .  H o s t  o f  th e  
o t h e r  o p e r a t o r s  o n ly  h a v e  S5GG,Q00 p e r  s e a t ,  and s a n e  o f  t h e  
r e a l  sm a ll o p e r a to r s  a r e  a t  S i SO ,0 0 0 .

T he r e a s o n  g iv e n  i s  n o t  p a r t i c u l a r l y  r e l a t e d  t o  th e  
p e r c e iv e d  a c c id e n t  r a t e  o r  d i f f i c u l t  o p e r a t in g  c o n d i t i o n s  in. 
A la s k a . B a th e r  th e  ov erw h elm in g  problem  i s  t h e  f a c t ,  o r  a t  
l e a s t  p e r c e p t io n ,  t h a t  Alauika. h a s  a H is to r y  o f  t h e  h i g h e s t  
p u n i t i v e  damage ju r y  aw ards i n  th e  n a t io n .

: « o v e « 2 > e r  2 1 ,  1 9 9 6
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P A G S  7 X 0

So back, t o  th e  Infcta r  f r o «. 7 0 a  s « e  him QHBHMfe
a b o u t th e  g u a i t iv #  dam ages beisgr 12 t o  16 m i l l io n *  And t h i s  
a p p a r e n t ly  i s  p o s s i b l e  w ith o u t  an y  *1©g l i g e o c c  b y  t h e  d e fa n d a n t i

Hy f i r s t  r e a c t io n  w as t o  r e a l i s e  t h a t  Sratnair i s  e x p o s e d ,  
s o  I  exam in ed  o u r  c a s t o a e r  b a se  t o  s e a  w here p o t e n t i a l  p r o b le m s  
l a y .  T h a t r e s u l t e d  in  t h e  e n c lo s e d  l e t t e r  t o  th e  A la sk a  H a r in a  
P i l o t  g r o u p . So a  d i r e c t  r e s u l t  o f  t h e  in s u r a n c e  p ro b lem  i s  
im p a c t in g  th a  a b i l i t y  o f  scab c o n a n l c s  t o  do  b u s in e s s .  Z a s  
p r e p a r in g ’ s im i la r  l e t t e r s  t o  o th e r  cu sto m ers*

I  h a v e  th o u g h t o£  a n o th e r  argum ent f o r  r e fo r m . S ia c u  t h e  
l i m i t s  a r e  3 0  lo w , t h e r e  i n  a c t u a l l y  l e e s  =©ney a v a i l a b l e  f o r  
t h e  a v e r a g e  A laskan  c la im a n t .  X£ vn. c o u ld  j u s t  cap  t h e  p u n i t i v e  
dam ages th e r e  w ould  p e  z o r e  in su r a n c e  c o v e r a g e  a v a i l a b l e .

F or in s t a n c e  t h e  J i o a i r  c r a s h  a t  L ake Hoed in  S eptem ber  
k i l l e d  t h r e e  t o u r i s t s , . t u t  th e y  o n ly  h sd  ;i5 0 ,Q 0 O  p e r  n e a t  
in s u r a n c e *  S in c e  t h e r e  c e r e  no o t h e r  a s s e t s ,  i t  d o e s n ' t  make 
a n y  d i f f e r e n c e  what th a  ^ u d g ea en t i s ,  b a t  i f  i t  w ere  e a s i e r  
f o r  u n d e r w r ite r s  to  w r it «  h ig h e r  l i m i t s *  t h e r e  would. th e n  ba  
c o r e  money a v a i la b le  in  c a s e s  su ch  a s  t h a t .

Anyway, a s  I t o l d  you X aa  now h ig h ly  m o tiv a te d , to  h e lp  
w r i t e  t h e  b i l l  t h i s  s e s s i o n ,  and Z in t e n d  t a  h e  fchero.

I  w ould  L ika to  a sk  f o r  y o u r  h e lp  i n  l o t t i n g  me know when  
t h in g s  a r e  hap pen in g  d u r in g  th e  s e s s i o n ,  and who t h e  k ey  p i  a y a m  
sura t h a t  I  h eed  t o  work o n .

O r ic  D S e y b e r t  
p r e s id e n t

CCi G a il  P h i l l i p s  
R ic k  S a l f o r d



November 8, 1966

Capt. Stephan Moreno 
Alaska Marine Pilots 
2622 38th Ave S. W.
Seatle, Wa 98126

Dear Steve:

We recently concluded a very, very difficult insurance 
renewal. Not only did the price increase drastically, v/e were 
not able to get any increase in limits. We still have only one 
million dollars for passenger liability.

In view of our recent tragedy it has made me realize that 
Penair cannot afford to be put in such a position again.

So I am in the process of identifying charter groups and 
individuals where the resource generated does not justify the 
risk associated with the contract. Certainly the Alaska Marine 
Pilots (and any marine pilot) is a perfect example.

Therefore, I am sorry to say that effective immediatedly 
we v/ill no longer be able to provide transportation to your 
group.

This limitation applies only to charter or contract 
operations involving the nine or less passenger planes. We 
were able to get proper limits on the larger aircraft operating 
the schedules out of Anchorage.

I am having our attorney look into the possibility of having 
a limitation of liability agreement the customer could execute 
which would limit the exposure in the event of an accident.
If such becomes available we will contact your groups at that 
time for the purpose of discussing the resumption of service.

Very truly vours

Orin D Sevbert 
President

CC: Hal Snow

PenAir • 4851 Aircraft Drive • Anchorage • Alaska • 99502  • (907 ) 243-2485  • Fax 243 -6848
Peninsula Airways, Inc. D/B/A PenAir



November 26, 1996

Magone Marine 
P. 0. Box 442 
Dutch Harbor, Ak 99692

Dear Dan:

On September 30 we concluded a very, very difficult 
liability insurance renewal. Not only did the price increase 
drastically, but for tbe second year in a row we were unable 
to get passenger liability limits over one million dollars per 
passenger seat.

After our accident of August 11, it has become apparent 
that under present Alaska law judgements in wrongful death claims 
can be many millions of dollars, even without any negligence.

S I have been looking at each charter customer, trying 
to analyze the possible exposure of Penair. It occurs to me 
that your divers are probable young and highly compensated, 
which would lead to such an excessive award.

Therefore, I must decline to provide you with such charter 
services, we simply cannot accept the risk.

My attorney is working on some sort of "hold harmless" 
or limitation of liability that the passenger could execute, 
we hope to have that available in the next few weeks.

Meanwhile, the real problem is the present Alaska laws, 
this situation clearly illustrates the need for Tort reform.
I intend to be working on this issue during the upcoming 
legislative session, and would appreciate any help you might 
be able to give.

Orin D Seybert 
President

P e n A i r  • 4851 Aircraft Drive • Anchorage - A laska • 99502  • (907 ) 2 4 3 -2485  • Fax 243-6848
Peninsula Airways, Inc. D/B/A PenA ir



AlfeV A m erican T o rt R eform  Association
1212 New York Avenue, N.W. « Suite 515 • Washington, D.C. 20005-3987 

(202)682-1163 • Fax (202) 682-1022
As o f June 30, 1996 www.atra.org/atra

STATE STATUTES OF. LIMITATION ANP-REEQSE

ALABAMA

PERSONAL INJURY 1 year for trespass on the case; 2 years malicious prosecution, libel.
slander, fraud (from discovery); 6 vears for trespass. Two years from 
date of injury, unless injury not discovered or reasonably discoverable; 
5 months from discovery. No suit may be brought more than 4 years 
after date of injury. Minors under 4: by 8th birthday if statute would 
have otherwise expired by that time. The Alabama Supreme Coun has 
upheld the constitutionality of this statute. Barlow v. Humana. 495 So. 
2d 1048 (Ala. 1986) Tucker v. Nichols. 431 So. 2d 1263 (1983); Reese 
y , .RanMuLEite.Mginorial.HQSpiiaL 403 So. 2d 158 (1981).

2 vears

1 year for trespass on the case.

4-years

1 year: 10 year statute of repose held unconstitutional (Lankford v. 
Sullivan. Long & Hagarty).

2 vears for actions against architects and engineers, not to exceed H  
vears after substantial completion of work.

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

ALASKA

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY

2 vears: if fraud, accrues on discovery. Two years from date cause of 
action arises (discovery of injury); tolled by disability.

2 vears 

6 vears
I

4 vears

6 vears for actions of designs and construction professionals, not to 
exceed 15 years from substantial completion of work.

ARIZONA

PERSONAL INJURY 2 vears: except 1 vear (from discovery) for libel, slander, false 
imprisonment and 3 vears for fraud. Two years from date of injury. 
Foreign object or intentional fraud: 1 year from discovery. 1984

http://www.atra.org/atra


B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N  A L  L IA B IL IT Y

C O N N E C T IC U T

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O D U C T  L IA B IL IT Y

P R O F E S S IO N A L  L IA B IL IT Y

DELAWARE 

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N A L  L IA B IL IT Y  

D IS T R IC T  O F  C O L U M B IA  

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N A L  L IA B IL IT Y  

FLORIDA

P E R S O N A L  INJURY

6 vears statute o f  repose for design professionals

3 vears for any action  founded on  to n ; 2 vears from  date o f discovery 
o f  injury, injury to person  o r property (neg ligence/reck lessness, wanton 
m isconduct o r  m alpractice), m axim um  3 years from  act o r omission. 
T w o years from  d iscovery , but not m ore than th ree years after act.

2 vears from  date injury sustained or d iscovered, m axim um  3 years from 
act o r  om ission.

See P E R S O N A L  IN JU R Y  above.

4  vears

3 vears from  d iscovery  o f  in jury , but no m ore  than 10 years from  date 
o f  sale, lease o r bailm ent, unless still w ith in  "useful life" o r  express 
w arran ty  present.

7 vears statute o f  repose for design professionals

4 years

2 v e a rs : ;f  m edical m alpractice and not d iscoverab le w ithin 2 years, 2 
years from  in jury .

2-YC3TS

2  vears - P ersonal property ; 3 vears - R ealty .

4 years

6 vears statute o f  repose for design professionals

3 vears - from  injury for negligence; 1 y ea r fo r battery . D isability tolls 
statute.

l_ysars

3 vears 

i^ s a is

10 vears statute o f  repose fo r design  pro fessionals

4  years for any action  founded on  negligence; p rofessional m alpractice 
accrues on d iscovery  (due diligence); 2  vears from  discovery (due

3
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A B A A m erican Tort R eform  Association
1212 N ew  York Avenue, N.W. • Suite 515 • Washington, D.C. 20005-3987 

(202)682-1163 • Fax (202) 682-1022
As o f June 30, 1996 www.atra.org/alra

STATE STATUTES OF LIMITATION AND REPOSE

A L A B A M A  

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O D U C T  L IA B IL IT Y

P R O F E S S IO N A L  L IA B IL IT Y

ALASKA

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N A L  L IA B IL IT Y

I vear for trespass on the case; 2 vears malicious prosecution, libel, 
slander, fraud (from discovery); 6 vears for trespass. Two years from 
date of injury, unless injury not discovered or reasonably discoverable; 
6 months from discovery. No suit may be brought more than 4 years 
after date of injury. Minors under 4: by 8th birthday if statute would 
have otherwise expired by that time. The Alabama Supreme Court has 
upheld the constitutionality of this statute. Barlow v. Humana. 495 So. 
2d 1048 (Ala. 1986) Tucker v. Nichols. 431 So. 2d 1263 (1983); Reese 
v. Ranklin Fite Memorial Hospital. 403 So. 2d 158 (1981).

2 y<?3n

1 vear for trespass on the case.

4 years

1 vear: 10 year statute of repose held unconstitutional (Lankford v. 
Sullivan. Long & Hagarty).

2 vears for actions against architects and engineers, not to exceed H  
years after substantial completion of work.

2 vears: if fraud, accrues on discovery. Two years from date cause of 
action arises (discovery of injury); tolled by disability.

2 YC4TS 

6 vears
I

4-years

6 vears for actions of designs and construction professionals, not to 
exceed 15 vears from substantial completion of work.

A R IZ O N A

P E R S O N A L  IN JU R Y 2 vears: except 1 vear (from discovery) for libel, slander, false 
imprisonment and 3 vears for fraud. Two years from date of injury. 
Foreign object or intentional fraud: 1 year from discovery. 1984

http://www.atra.org/alra


Ariz. Rev. Stat. Ann. Sec. 12-502) Period of disability (minor or unsound mind) shall not be deemed a portion of the 
period limited for commencement of action. Statute begins upon removal of disability.

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O D U C T  L IA B IL IT Y

C IV IL  A C T IO N S

P R O F E S S IO N A L  L IA B IL IT Y

ARKANSAS

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  
*

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y  

P R O F E S S IO N A L  L IA B IL IT Y  

C A L IF O R N IA  

P E R S O N A L  IN JU R Y

W R O N G F U L  D E A T H  

P R O P E R T Y  D A M A G E  

B R E A C H  O F  W A R R A N T Y

P R O F E S S IO N A L  L IA B IL IT Y

COLORADO!

A L L  T O R T S

Ixcars

ly sa is

6 vears - written; 3 vears - oral.

2 vears. but no more than 12 years after the product was first sold for 
use and consumption

12 vears statute of repose for all civil actions and 1 vear statute of repose 
for all civil actions against the state in 1993, subject to constitutional 
restraints.

6 vears statute of repose for design professionals

3 vears: 1 vear for assault, battery, false imprisonment, slander. In 
cases by minors against OB-GYNs. Two years from the date of injury. 
Foreign object: 1 year from discovery. Minors: by 9th birthday (1991 
amendment). Adjudicated incompetent plaintiff must bring suit within 
one year from date of removal of disability.

3 vears

3 vears

4 vears

5 vears statute of repose for design professionals

1 vear - general (includes libel and slander); if medical malpractice 2 
vears from injury or I year from discovery. Three years after injury or 
1 year after discovery, whichever occurs first. In no e\ at more than 3 
years after injury, unless caused by fraud, concealment, or a foreign 
object. Minor under 6: 3 years or before 8th birthday, whichever is 
longer.

3. vears

3-Y.ears

4 vears - does not apply to actions for personal injury, Becker v, 
yalRsiaggajpf Amer ic a n s -

4 vears statute of repose for design professionals in cases of patent 
defects, 10 vears statute of repose in cases of latent defects.

2 vears for all torts (regardless of theory of recovery).

2



PROFESSIONAL LIABILITY 6 vears statute of repose for design professionals

B R E A C H  O F  W A R R A N T Y  4_vean

CONNECTICUT 

PERSONAL INJURY

WRONGFUL DEATH

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

PjELAWARE 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

DISTRICT OF COLUMBIA 

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

FLORIDA

P E R S O N A L  INJURY

3 vears for any action founded on tort; 2 vears from date of discovery 
of injury, injury to person or property (negligence/recklessness, wanton 
misconduct or malpractice), maximum 3 years from act or omission. 
Two years from discovery, but not more than three years after act.

2 vears from date injury sustained or discovered, maximum 3 years from 
act or omission.

Sec PERSONAL INJURY above.

4 years

3 vears from discovery of injury, but no more than 10 years from date 
of sale, lease or bailment, unless still within "useful life" or express 
warranty present.

7 vears statute of repose for design professionals

2 vears: if medical malpractice and not discoverable within 2 years. 2 
vears from injury.

2 vears

2 vears - Personal property; 3 vears - Realty.

4 years

6 vears statute of repose for design professionals

3 vears - from injury for negligence; 1 year for battery. Disability tolls 
statute.

1 vears 1

3 vears

4 years

10 vears statute of repose for design professionals

4 vears for any action founded on negligence; professional malpractice 
accrues on discovery (due diligence); 2 vears from discovery (due

3



WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY

GEORGIA 

PERSONAL INJURY

WRONGFUL DEA1H 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY 

PROFESSIONAL LIABILITY 

m WAH

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PROFESSIONAL LIABILITY 

ffiAHO

PERSONAL INJURY

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E

diligence) but not more than 4 years from occurrence/incident for 
medical malpractice.

2 vears

4 vears

4 years

4 years, but must be within 12 years of date of delivery of completed 
product to original purchaser.

4 years statute of repose for design professionals in cases of patent 
defects, 15 vears statute of repose in cases of latent defects.

2 vears for general injury to person; 1 vear for injury to reputation; 4 
years for loss of consortium. Two years from injury cr death, in no 
event longer than 5 years from act or death. Foreign object: 1 year after 
discovery. Minor under 5: 2 years from date of 5th birthday, in no event 
later than 10th birthday or 5 years from date of negligence if under 5 
years at time. Agreement by parties to arbitrate tolls statute.

2 vears

4 vears

4 vears

Maximum 10 vears. from first sale.

8 vears statute of repose for design professionals

2 vears Accrues when act, damage and causal connection discovered or 
should have been discovered (reasonable diligence) includes medical 
malpractice actions by minors subject to maximum of 6 years from 
act/omission or by 10th birthday.

2 vears from death

2 vears for personal property

4 vears •

10 vears statute of repose for design professionals

2 vears Discovery accrual for fraud, and medical malpractice if 
fraudulent concealment or foreign object.

2 vears from occurrence, act, or omission.

3-VgaiS
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b r e a c h  o f  w a r r a n t y

PROFESSIONAL LIABILITY 

ILLINOIS

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

INDIANA

PERSONAL INJURY

WRONGFUL DEATH 

PROPERTY DAMAGE 

BREACH OF WARRANTY 

PRODUCT LIABILITY

PROFESSIONAL LIABILITY 

IQW A

PERSONAL INJURY

W R O N G F U L  D E A T H

P R O P E R T Y  D A M A G E

4  v e a r s  - S a le s .  2  v e a rs  - P e rso n a l in ju r y  o r  d e a th .

6  v e a r s  s ta tu te  o f  rep o se  fo r  d e s ig n  p ro fe s s io n a ls

2 vears: 1 vear - slander or libel. Two years from injury. Foreign 
object: 1 year from discovery or 2 years from injury whichever is later. 
Idaho Supreme Court upheld constitutionality of this statute in Holmes 
v. TWASA. 657 P.2d 476 (1983).

2 years 

5-ysars

4 years

Amended 1995. Action is barred in all product liability actions after 12 
vears from first sale or 10 vears from first sale to a user or consumer.

2 vears from date of known injury of 8 vears if unknown; in no case more 
than 12 years from date product leaves possession of manufacturer, or 
10 years from dale of first possession by initial owner, whichever period 
expires earlier; 12-year limitation not applicable to negligence actions, 
Dintelman v. Alliance Machine Co.. constitutionality of statute of repose 
upheld, HiQnQQ.y,, MoroJvlamfecwrinfcJ&Li.

4 vears statute of repose for design professionals in cases of patent 
defects, 10 vears statute of repose in cases of latent defects.

2 vears for injury to person, character or personal property. 6 years for 
fraud. Two years from discovery for medical malpractice.

2 vears

6 vears - Realty 2 vear - Personalty.

4 vears

2 vears after cause of action accrues or 10 vears after delivery of the 
product to initial user, provided that if action accrues more than 8 but 
less than 10 years after initial delivery, it may be brought any time 
within 2 years of accrual.

i
10 vears statute of repose for design professionals

2 vears for injury to person or reputation, whether contract or tort; 
discovery accrual for medical malpractice.

2jk«IS 

5 vears
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