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Program and Activity Index

The program and activity index measured inmate assignments, and activity or 
idleness.

Source

The source o f the indicators and measures came from existing records, 
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records
2  TDOC and CCA weekly, monthly, quarterly, and annual reports.
3  The Performance Audit Inspection
4  The Program and Activities Records and Jobs Audit

In addition to the records and reporting processes and the audits, the SOCC 
staff and consultant made site observations and conducted interviews with 
staff and inmates.

Validation

The primary process o f validating or verifying the data and information 
routinely reported by TDOC and CCA wa^ the Performance Compliance Audit 
and the Program and Activities and Jobs Audit.

Value or Weigr.t

The value or numerical we.ght given to each ind:cator or measure previously 
discussed was agreed-to by TDOC and CCA as follows:

Element Value

Nature of Inmates 0
Professional Standards 0

Audit 6 0
Security and Safety Index 2 5
Program and Activity Index 15

Survey 0

The nature o f inmates, and the professional standards, were control measures. 
They were given no score: The performance audit consisted o f nearly 20 0  
elements. Each element was worth one point. The total performance audit 
was worth sixty (60 ) Dercent of the aggregate comparison score.

The security and safety index is worth twenty five (25) percent o f the total 
comparison score. The program and activity index is worth fifteen (15 ) percent 
o f the total score
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Comparison

Describing what is a "comparable, superior, or poorer-than" quality of 
performance for correctional services is subjective. The risks associated with 
giving a numerical score to the quality of correctional performance is high. 
There are very few outcome measures that are either easily quantified or are 
very meaningful in judging quality of performance. There are many variables 
to consider when making a judgment about the quality of correctional services. 
This approach was designed to be as objective, fair, and comprehensive as 
was practical.

During the development of this design approach, it was clear the parties were 
concerned about a process that concludes with a numerical score. They were 
concerned about being given a score that may be misunderstood or 
misinterpreted. Since this project did not attempt to have scientific rigor, it 
would be misleading and imply a sense o f fa lse precision to rely on a 
numerical score. On the other hand, it was essential to give some weight and 
va lue to indicators and measures used. W e have tried to avoid the limits of 
heavy reliance on a numerical score. The audit, security and safety, and 
program and activities measures were given a numerical score. They are 
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are m rde by the 
SO CC  staff or consultant, an opportunity was given to TDOC or CCA to 
present facts or evidence to clarify any misunderstandings and coned  any 
misrepresentations.

LIMITATIONS

The methodology described above was sufficient to condud the 
comparative evaluation. However, there are limitations and fa d o rs  that 
w ere beyond the control o f the State or the private contrador, and the 
eva luation  methodology, that could a ffed  the quality o f the data described 
and the interpretation o f that data.

It is important to point out those limitation fa d o rs , so they can be given 
consideration when reviewing or interpreting the data and findings in this 
com parative evaluation report.

•  The first limiting fa d o r  was that each of the three institutions opened 
at different times. There was nearly a 1 1/2 year difference between 
the opening of Northeast and Northwest Corred iona l Centers. The 
methodology attempted to account fo r this starting time discrepancy 
by picking points in time that were consistent fo r data co lled ion  and 
evaluation. However, the fa d  remains that one institution had more 
than a yea r’s experience over the other two institutions.
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•  There was an initial apparent lack o f clarity regarding authority and 
responsibility, as it related to 'care, custody, and control' by the 
private operator. This report was not an attempt to discuss or 
describe contractual language or responsibilities between the State 
and the private operator. However, the complexities in operational 
practices with regard to disciplinary authority and responsibility 
between the State and the private operator took severa l months to 
reso lve . This critical period o f opening and operating a new prison 
usually sets the tone for the operation, fo r a long time. This was not 
a quantifiable observation, but was based on the experience o f 
opening prisons and jails and observing the impact o f an organized 
transition and activation process, and the first year o f operation o f a 
new prison.

•  The quality o f data used in any evaluation is critical. The initial plan 
for the methodology was to use the State's Tennessee O ffender 
Management Information System, (TOM IS) as the primary data 
source. The TOMIS system was being developed as the 
comparative evaluation data was being collected. This resulted in 
an inability to obtain certain data, a change in data reporting 
formats, and an agreement by the State and the private contractor 
to use certain data collection and verification efforts. It should be 
noted that the State, particularly the Department o f Correction’s 
P lanning and Research Division, did an excellent job in controlling, 
managing, and reporting on the quality and quantity o f data used 
throughout this comparative e /aluation.

• The demands placed on the Office o f Compliance, Tennessee 
Department o f Correction, were not fully anticipated. The workload 
and tasks associated with contract monitoring, compliance 
monitoring, liaison and communication responsibilities were 
substantial. The TDOC Office o f Compliance assumed these 
additional responsibilities and did an excellent job in coordinating 
and reporting compliance issues for the comparative evaluation 
p rocess.

•  The corrections system must be flexible and meet the demands o f a 
constantly changing inmate population. A limiting factor in this 
comparative evaluation was some of the demand for change on the 
system . For example, during some o f the evaluation period, the 
Northwest Correctional Center was partly used as a reception center 
because of system demands.

• A primary focus of the programs and activities associated with the 
correctional system was inmate jobs and work assignments. The 
industry component at each o f the three facilities that was 
anticipated to supply substantial jobs, did not meet expectations.
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In spite o f these limitations and factors that ecu.'d affect the quantity and 
quality o f data, or the interpretation o f the findings, it did not have a 
significant affect on the comparative evaluation approach. In fact, the 
State and tlie private contractor, particularly the wardens at the three 
institutions, used administrative prerogatives, creativity, and good judgment 
in mitigating many of the limitations.

4. What were the findings of the annual audits?

The follow ing table represents the second annual inspection o f each facility 
by the specia l comparative evaluation inspection team.

S ec on d  In sp ec tion NECC SCCC NWCC

Element Comp. Non-C. Comp. Non-C. Comp. Non-C.

Administration 87 .7 12 .3 97 .9 2.1 97 .6 2 .4
Safety & Conditions 95 .6 4 .4 88.1 11 .9 94 .5 5 .5
Health Serv ices 96 .7 3 .3 100 .0 0 .0 97 .8 2 .2
Mental Health 96 .3 3 .7 100 .0 0 .0 100 .0 0 .0
Treatment 95 .9 4.1 99 .3 5 .6 95.1 4 .9
Security 99 .5 .5 99 .5 .5 98 .4 1 .6

A\ ERAGE ( - ) 9 5 .2 8 4 .72 97 .48 2 .52 97 .23 2 .7 7

”  D oes not include Correctional Enterprises

C om pa re  Two Insp . NECC SCCC NWCC

Element Como Non-C. Corno. Non-C Como Non-C.

First Inspection 90 .67 9 .35 84 .53 15 .47 90 .08 9 .9 2
Second Inspection 9 5 .2 8 4 .72 97 .48 2 .5 2 97 .23 2 .7 7

Percent Improvement 5 .0 8 15 .32 7 .94

For evaluation purposes, the second inspection score was counted in the 
overa ll rated comparison. After each audit the ratings were reviewed with 
the facility. It is interesting to note the substantial improvement fo r a ll three 
facilities between the first and second inspections. SCCC made the 
biggest improvement. It is a lso  interesting to note the very high leve ls  o f 
compliance and the c loseness o f the scores. This is all the more 
impressive since it was done independently by a bi-partisan team from  
TDOC and CCA. Also, the scores are consistent with the ACA 
accreditation ratings



ACA Accreditation Ratings

Facility Date Sco re

NECC June 7-9 , 1993
"S C C C  *—"*****•’ , niMtin D d ob fir  4 -6 , 1993  — -T- 
N W C C  June 6-8 , 1994

98.78
69.29
98.88

5. W hat were the findings o f the Security and SafeU  jv iew ?

A wide range o f security and safety factors were reviewed. The review 
included reports on serious incidents fo r a fifteen-month period from  Ju ly 
1 9 9 3  through September 1994 , and a review of Disciplinary C lassification 
reports and Dispositions for different periods in 1993 and 1994 .

It is very difficult to say that one facility is more or less secu re o r sa fe  than 
another facility. There are many variables that constitute sa fe  and secure. 
Nearly everyone has an opinion. Our opinions were based on 
observations, data, and our best p rofessional judgment. W e  started with 
som e assumptions and we re ferred  to data from TDOC and CCA reports fo r 
most o f our comments

Our first assump on was that there was full compliance with security and 
safety practices, and that our observations and comments would describe 
deficiencies in security, or safety compliance, or practices. Our second 
assumption was that we would re fer to serious incident and disciplinary 
reports, because they have been accepted by the parties, anu ,. .e  the 
parties ’ repons.

S ta tem en t o f Q ua lific a tion s

B e fo re  we discuss specific security and safety issues it is important to 
remind the reader of the need to qualify and condition the interpretation, 
use , and referencing of a single number or set o f numbers, o r narrow  
specific statements in this report. W e recognize the wide and varied 
interests in the results of this evaluation. W e have attempted to present 
information in text and tables that are c lea r and concise in fo rm  and style.

However, we are very conscious that information can be taken out o f 
context and appear to be much m ore than it is. Or worse, what it is not.
The reporting o f events described as "serious incidents' in a prison report 
can have unintended consequences. W e urge the reader to read  the ftjll 
report be fo re reaching conclusions or quoting things out o f context.

One m easure o f security and safety is the number and type o f assau lts that 
occur in a facility. During the fifteen-month period, NWCC had significantly 
m ore assau lts than either NECC or SCCC . NWCC reported 1 6 5  assau lts .
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N EC C  reported 69  and SCCC  reported 80. 62  o f NWCC's assau lts 
re su lted  in minor injuries to staff. (Assaults reported for the three facilities 
include serious and minor assau lts involving staff, inmates and visitors.

m

D isturbances, or the loss or threat o f a loss o f control is a m easure o f the 
secu rity and safety o f a facility. NWCC reported 7 temporary lo sses o f 
con tro l and NECC and SCCC  each reported 2. A review o f the 7 incidents 
at Northwest reflect the differences in reporting as the incidents were very 
m inor, fo r example; a disruptive student in a classroom , a disruptive inmate 
in line to receive clothes, an inmate refusing to enter his cell and being 
esco rted .

E sc ap e s  are an obvious measure o f security fo r a prison. During the 
fifteen-m onth period, NECC had two, NWCC had one, and SCCC  had no 
e s c a p e s  from secure supervision. SCCC had 2 attempted escapes from 
secu re  supervision.

The number o f injuries to staff and prisoners is a measure o f the security 
and sa fety of a facility. During the fifteen-month period, SCCC reported 
significantly more injuries to prisoners and staff than either NECC or 
N W C C , with 2 1 4  injuries reported at SCCC, 21 and 51 at NECC and 
N W C C  respectively.

The use  of force is a lso  reviewed whei, looking at the security and safety of 
a  p rison . The facilities have significantly different reported incidents o f the 
u se  o f force. SCCC  had 30  reported incidents, NECC 4 and NWCC 6.

Beth the injury and use of force data is as reported on TOM IS and does not 
n ecessa rily  reflect a higher incidence of injury or use of fo rce at SCCC or 
N W CC . Rather, the data may be indicative of the focus o f the facilities in 
reporting and the discretionary nature of the reporting requirements.

The use  o f a disciplinary system, and the writing of charges and disposition 
o f th ose  charges is a m easure o f the security and safety o f a prison. There 
w as not much difference in the issuing of disciplinary tickets among 
facilities. SCCC appea rs to write more minor infractions and NWCC 
ap p ea rs  to write more serious infractions.

The disposition o f disciplinary charges is a lso  a very good m easure o f the 
secu rity and safety of a prison. It is an indication of how the facility 
m anages its problems, and can be an indicator o f facility safety. During the 
fifteen-month period, NEQC reported 500 dispositions to verbal reprimand, 
while NW CC and SCCC  reported seven and 13, respectively.

Each  o f the institutions met the security and safety requirements o f two 
annua l inspections and an ACA audit. Their respective scores were 
exceptiona lly high, in fact, almost identical. There were differences in 
certain indicators. However, in reviewing the entire period, in our
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judgment, there was very little difference in the performance o f security and 
sa fe ty  among the three facilities.

6 . W hat were the findings o f the Program and Activities Review?

The following table summarizes the first and second years ot’ operation at 
the three facilities regarding the percent o f inmates inactive or idle due to 
job  waiting.

This category depicts inmates who are eligible fo r a work or program 
assignment but remain idle and unassigned.

 _____________________________________________________  Jo b  Waiting Percen t_______
Com pare First and Second Y ea rs NECC SCCC NWCC

First Y ea r 11 19 21
Second Y ea r______________________________________ 4___________ 11___________ 12_

The tab les reflect the high rate of inmates in the "job waiting" category 
during the first year o f operation. This is a critical time when inmates 
shou ld be a ss ig rcd  to programs and work because the facility is setting its 
operationa l tone.

The tab les a lso  reflect the substantial improvement at each facility in 
reducing the amount of job  waiting in the second y* 3r o f operation.

The primary reason  the job-waiting numbers and percents were so high 
was because the facilities had no industry program. The facilities were 
constructed but the program was not operational. SCCC and NWCC have 
had no rea l industry program during the evaluation period. NECC had a 
sm all industry program  during the second year o f operation.

The State recogn ized the prisoner "job waiting" and industry problem. In 1994 the 
SO CC  initiated efforts that led to legislation creating a new prison industry board 
and a renewed focus to develop work opportunities and prisoner jobs.

7. W hat conclusions were reached from the comparative evaluation?

There were elements within each area that was reviewed where one facility 
received a higher rating than another facility. However, there were a lso  
e lem ents within each area where one facility received a lower rating. In 
total, the facilities a ll rated very high and are nearly identical in their overa ll 
perfo rm ance. The c losest objective numerical rating to support this 
conclusion was the second annual inspection reports and the ACA audit.

W e  do not believe there was a significant security and safety performance 
d ifference among the three facilities during the rated evaluation period.



W e do believe there was a significant ’ job-waiting* difference among the 
th ree facilities during the evaluation period. However, as TDOC and CCA 
ag re ed  during the development o f the methodology, adjustments could be 
m ade to the Program and Activity Index rating based on the jobs audit and 
verification o f program and activity assignments. It is difficult to penalize 
S C C C  and NWCC for not assigning inmates to an industry program  that 
w as not provided. On the other hand, the State was responsib le fo r 
providing the industry program at all three facilities.

It w as our judgment to rate all three facilities the same fo r the program  and 
activity index.

Overa ll Rating

The ove ra ll Comparative Evaluation rating is depicted in the following table. It 
includes the second Annual Audit, worth 60  %, the Security and Safety Index, 
worth 2 5  %, and the Program and Activity and Jobs Index, worth 15 %.

Evaluation Ratino NECC SCCC NWCC

Audit (6 0  % ) 57 .17 58 .4 9 58 .34
Security and Safety Index (25 % ) 25 .00 2 5 .0 0 2 5 .0 0
Program  and Activity Index (15 % ) 15 .00 15 .00 15 .00

97 .17 98 49 98 .34

In reviewing the ratings we considered the range o f difference of up to 3 % among 
the th ree facilities, as essentially comparable. Therefore, our conclusion was that 
all three facilities were operated at essentially the same level o f performance.

8. W hat recommendations are being made?

The follow ing recommendations were developed from information learned 
and opinions formed during the evaluation process. They are intended to 
guide State policy makers as they look for ways to improve the correctional 
system . They are intended to guide State policy makers in their decision 
making process, if the State decides to continue this contract or contracts 
fo r correctional services in the future. W e recommend the following:

•  Establish an independent contract monitoring and operational 
compliance capability fo r corrections contracts where a 
comparative evaluation will be conducted. The potential conflict 
and the complexities require a separate contract monitor.

•  Review State restrictions and TDOC policy to provide maximum 
flexibility to allow corrections operational contractors to use their 
business and marketplace creativity; obviously, with appropriate 
legal safeguards.
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•  Allow the private contractor the authority and opportunity to 
privatize the industry program at SCCC. This eould take severa l 
different forms. This should not preclude a  contract with the 
TRAIL Board.

•  Review the 'start-up' needs and provide TDOC with adequate 
resources tc service the operational demands o f a new private 
prison contract. The need for transitioning into the new facility 
and the prison activation process require commitment o f time and 
resources.

•  Review the needs and establish d ea re r lines o f authority, 
accountability, and communication, between the State and a 
private contractor. Set policy and establish more form al and 
documented procedure.
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L E G A L  S E R V IC E S

(907) 465-3867 or 465-2450 
r AX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M April 2, 1997

SUBJECT: "'Obvious' flaws" in the April 1 amendment to House Bill 53 (Work 
Order No. 0-LS0194\K)

TO: Representative Joe Green
ATrN: LisaKii ‘

FROM: Jack Chenoweth 
Legislative Cour

Page 1, line 4, should read "new subsections."

Page 1, line 6: AS 33.30.031(a) is a provision under which the Department may obtain 
facilities under agreement or contract. At line 6, you use the word "constructed," which 
leads me to think that there may be confusion as to whether this subsection, subsection (f), 
applies to all new construction or just to new construction that follows in conjunction with 
an agreement entered into under (a). I f all new construction, this needs to go somewhere 
else. I f just construction under an agreement entered into under AS 33.30.031, then it should 
be revised to say that.

On this same point, is it crystal clear to you that, by building these limitations into 
AS 33.30.031, the limitations will necessarily also apply to correctional facilities to be 
developed under a lease (AS 33.30.043) or under a lease-purchase arrangement 
(AS 36.30.085)?

Page 1, line 13 and line 16: What is an "other legal subdivision" of the state? Offer a 
definition for the term or delete it.

Page 1, line 14: Can the vote constitutionally be limited to "residential landowners"? See 
art. V. sec. 1, Constitution of the State of Alaska, allowing limitations on suffrage only in 
conjunction with bond issue elections, of which this is not one. Or is it your contention that 
this is not a state or municipal election to which this provision attaches?

Page 1, line 17: Do you mean the "external perimeter" of the "proposed" correctional 
facility? On that same point, are you talking about the "walls" of the nonexistent facil ity or



Representative Joe Green 
April 2, 1997 
Page 2

the outer lot line(s) on which that nonexistent facility is proposed to be placed? How the 
two miles is measured may determine whether a handfiil of people do or do not vote, and if 
there is any question on the point, you can expect litigation about its meaning.

Page 1, line 21: . . . may solicit "proposals" for what purpose? How does this solicitation 
of proposals tie back to "site selection process"? Proposals seems broader than site selection, 
so maybe reference to site selection process is too narrow.

Page 1, line 21: What turns on the limitation of a solicitation of proposals from "private 
entities"? Do you mean that municipalities and other public agencies may not iespond?

Page 1, lines 21, 23, 26, and 28: Is the reference to "request for proposals" and "RFP" 
always a reference to the same document? Why does "or other document" not appear after 
"request for proposals" in lines 21 and 23?

Page 1, line 34: Where is "certification of approval" mentioned in subsection (f)? What is 
this a reference to? What turns on the fact that a certification of approval is "not valid"?

Page 2, line 36: Strike "the private entity" and substitute "a private entity that intends to 
respond to the commissioner's request for proposals."

Page 2, line 45: I f limiting the vote to residential landc vners is constitutionally improper, 
should this be changed to conform to whatever corrective action is made at page 1, line 14?

Page 2, lines 43 - 50: The approval process, such as it is, is contrived. Does it mean that 
every party responding to an RFP has to conduct a polling on its proposal? Suppose the 
municipality doesn't want to be responsible for the polling? Tie it back to the Division of 
Elections under the mail ballot provisions of current law, and authorize a municipality to 
conduct. Three months to receive the mail-in ballots is w-a-y t-o-o long.

Page 2, lines 44 and 51: Here "political subdivision"--previously, "legal subdivision." Are 
they the same? Different? What is it you have in mind? Either say so directly or define the 
term(s).

Page 2, lines 52 and 53: Here, there is some indication that the "private entity" making the 
proposal has responsibility for conducting the mail-in election, while under (h)(3) it is clear 
that the municipality is to do it. Very inconsistent.

Page 2, line 58: Here the commissioner of corrections is to count ballots.

Nothing in subsections (h) or (i) specifically says that i f the voters vote "no" this site is no 
longer to be considered by the commissioner. I assume that this is where this idea is headed,
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Page 3

but a strong-willed commissioner may decide that, notwithstanding the no vote, the facility 
will be located at the site.

The material I received is two pages, ending at page 2, line 74. Did I get it all?

JBC:pl:jdr
97-084.plm



A M E N D M E N T

OFFERED IN THE HOUSE

TO: HB 53 /

0-LS0194YK.37

Chenoweth

3/14/97

1 Page 1, lines 9-11 : /

2 Delete "a lease-purchase agreement or similar use-purchase agreement for the

3 design, construction, and operation/of a correctional facility, and setting conditions and

4 limitations on the facility’s design, construction, and operation"

5 Insert "lease-purchas^agreements or similar use-purchase agreements for the

6 design, construction, and/operation of correctional facilities, and setting conditions and

7 limitations on the design, construction, and operation of those facilities"

8 Page 4, line 31: /

9 Delete/AGREEMENT"

10 Inse /" AGREEMENTS"

11 Page 5( line 1:

12 /  Delete "AGREEMENT-

13 /  Insert "AGREEMENTS"

14 * Page 5, line 4:

15 Delete "an agreement"

16 Insert "one or more agreements"

17 Following "AS 33.30.031,":

18 Insert "each to be"

19 Page 5, line 6:

20 Delete "a correctional facility"

21 Insert "one or more correctional facilities"

l /
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0-LS0194VK.37

1 Page 5, line 11:

2 Delete "facility"

3 Insert "facilities that are approved by this section"

4 Page 5, line 12:

5 Delete "agreement"

6 Insert "agreements that are approved by this section"

7 Page 5, line 14:

8 Delete "agreement"

9 Insert "agreements"

10 Page 5, line 16, following "term o f:

11 Delete "the"

12 Insert "a"

13 Page 5, line 18, following "(b)":

14 Delete "The"

15 Insert "A"

16 Page 5, line 21, following "male prisoners":

17 Insert " if only one correctional facility is designed and constructed under the notice

18 and approval given in (a) of this section; however, if more than one correctional facility is

19 designed and constructed under the notice and approval given in (a) of this section, at least

20 one correctional facility must be limited to confining female prisoners only"

21 Page 5, line 29:

22 Delete "The"

23 Insert "Each"

24 Page 6, line 17, following "operate":

25 Delete "the"
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0-LS0194\K.37

1 Insert "a"

2 Page 6, line 21, following "operation o f:

3 Delete "the"

4 Insert "a ‘

5 Page 7, line 5:

6 Delete "a major correctional facility"

7 Insert "one or more major correctional facilities"

8 Page 7, line 7, following "job site o f:

9 Delete "the"

10 Insert "a"

11 Page 7, lines 8 - 9 :

12 Delete "the correctional facility described"

13 Insert "a correctional facility for which notice and approval is given"

-3-



OFFERED IN  THE HOUSE CROFT/GREEN

TO: FIB 53

2 Page 3, fo llow in g  line 3:

3 Insert a n ew  bill section to read:

4 "*Sec. 2. AS 33.30.031 is am ended by adding a new  subsections to read:

5 (f) The com m issioner m ay not enter into an agreem ent to provide necessary

6 facilities under (a) of this section as a correctional facility that is to be constructed in

7 this state under an agreem ent entered into under AS 32130.031 after the effective date

8 o f this A ct unless the com m issioner initiates and com pletes a site selection process.

9 The site selection  process m ust provide the public

10 reasonable opportunity to com m ent about sites to be considered for the location of the

11 correctional facility. In additions, if, on  the basis of the site selection  process, the

12 com m issioner determ ines to enter into an agreem ent to contract for provision of

13 necessary facilities at a correctional facility that is to be located at a site w ithin a

14 m unicipality, the correctional facility m ay not be constructed at the site unless

15 approved by a majority o f the residential landow ners w ith in  the "affected area" w ho

16 vote at an election conducted by the m unicipality or legal subd ivision  of the state.

17 For the purpose of this subsection, "affected area" m eans the precinct or precincts

18 w ith  at least 50% o f their area w ith in  2 m iles o f the external perim eter o f the lot lines

19 o f the proposed  correctional facility . This restriction does not apply to construction

20 w ith in  the perim eter of correctional facilities in existence before the effective date of

21 this act.

A M E N D M E N T  # 3 / 1
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1 (g) In conducting the site selection process required by (f) of this section, the

2 com m issioner m ay solicit proposals from private entities by publishing a request for

3 proposal in  a new spaper o f general circulation. The com m issioner shall accept

4 proposals for six m onths after initial publication o f the request for proposals. Any

5 such  proposal shall certify in a m anner prescribed by the com m issioner that

6 (1) the facility to be constructed w ill m eet the department's requirem ents as described

7 by  the com m issioner in the RFP or other docum ent;

8 (2) the facility w ill be operated at a cost to the state below  the state's cost to operate a

9 com parable facility, that cost to be described by the com m issioner in  the RFP or other

10 docu m en ts;

11 (3) the entity ow n s or has an option to buy at a fixed cost the land on  w hich the

12 proposed facility w ou ld  be located, and the entity agrees that the state m ay purchase

13 the land at a price fixed at the tim e o f contracting if the state assum es ow nership or

14 control o f the facility pursuant to statute or provision o f contract;

15



(h) in  order for the certification o f approval under subsection (f) to be valid , the 

approval process m ust m eet the fo llow ing  requirements:
(1) not m ore than one m onth after initial publication o f the RFP, the private entity  

shall publish in a new spaper of general circulation notice o f intent to m ake a 

proposal, including a description of the location to be proposed;

(2) not m ore than one m onth after initial publication of the RFP, the private entity  

shall deliver by certified m ail to all residential landow ners residing w ith in  tw o m iles 

of the proposed site notice o f  intent to m ake a proposal, including a description of 

the location to be proposed;
(3) at least three m onths prior to the bid  closure date published on the RFP, the 

m unicipality or political subd iv ision  o f the state conducting the election shall 

deliver by certified m ail to all residential landow ners residing w ith in  tw o m iles o f  

the proposed site a m ail-in ballot approved by the com m issioner that residential 

landow ners m ay use to signify approval o f the proposed site;

(4) the approval process shall last not m ore than three m onths from the m ailing of 

the ballots and no indication of approval shall be counted after the close o f this 

period;

(i) If the proposed site lies w ith in  the boundaries o f a m unicipality or political 

subd ivision  of the state, Lne entity m aking the proposal m ay, at the expense o f the 

entity, contract w ith  the adm inistrator o f the m unicipality or political subd ivision  to 

count ballots prepared under (h) o f  this section, publish the results in  a new spaper of 

general circulation, and m ake all ballots received available for inspection by parties 

w ith  reasonable interest in the proposal. If the entity m aking the proposal does not 

enter into a contract w ith  the adm inistrator o f the m unicipality or political 

subd iv ision  to count ballots, the com m issioner shall count the ballots, publish the 

results in a new spaper of general circulation, and make all ballots received available 

for inspection by parties w ith  reasonable interest in the proposal.



1 Renum ber the fo llow in g  bill sections accordingly.

2
3 Page 4, line 27:

4 D elete "sec. 4"

5 Insert "sec. 5"

6
7 Page 6, line 30:

8 D elete "sec. 3"

9 Insert "sec. 4"

10
11 Page 7, line 9:

12 D elete "sec. 4"

13 Insert "sec. 5"

14

15
16
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r y iu lc l t i r

A M E N D M E N T

OFFERED IN THE HOUSE 

TO: HB 53

1 Page 4, line 5, following "this section":

2 Insert "and sec. 6 of this Act"

3 Page 5, line 9, following "this section":

4 Insert "and sec. 6 of this Act"

5 Page 7, following line 17:

6 Insert a new bill section to read:

7 "* Sec. 6. GEOGRAPHICAL LIMITATION. The Department of Administration or the

8 Department of Corrections, as appropriate, may not enter into an agreement under sec. 3 or

9 4 o f this Act concerning a correctional facility that is located or to be located within the

10 boundaries o f a municipality having a population of more than 100,000."

11 Renumber the following bill section accordingly.

-1-
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/flu lc l-e r
A M E N D M E N T

OFFERED IN THE HOUSE 

TO: HB 53

1 Page 5, line 17, following "facility":

2 Insert "and the land on which it is located"

-1-
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CS FOR HOUSE BILL NO. 57( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTIETH LEGISLATURE - FIRST SESSION

Y

Offered:
R eferred :

Sponsor(s): REPRESENTATIVES GRUSSENDORF, Berkowitz

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to cruelty to animals."

2 I BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.140(a) is amended to read:

(a) A person commits the crime of cruelty to animals if the person

(1) knowingly [INTENTIONALLY] inflicts severe [AND 

PROLONGED] physical pain or prolonged suffering on an animal;

(2) with criminal negligence, fails to care for [RECKLESSLY 

NEGLECTS] an animal and, as a result [OF THAT NEGLECT], causes the death of

the animal or causes severe physical pain or prolonged suffering to the animal; or

(3) kills an animal by the use of a decompression chamber.

New T ext U nderlined  [DELETED TEXT BRACKETED]
CSIIB  57( )

on



R E P R E S E N T A T I V E

D E N  G R U S S E N D O R F
1 2 2 1  H A L I O U T  P O I N T  R O A D  

G I T K A .  A L A S K A  O O n D ti 
< 0 0 7 )  7 4 7 r M 5 H

F I N A N C E  C O M M I T T C C

D I S T R I C T  2  
K U P R E A N O F  

P E T E R S O U R Q  
S I T K A  

W R A N O E L L

A l a s k a  ^ t a t e  ^ l e g i s l a t u r e W H I L E  I N  J U N E A U  
S T A T E  C A P I T O L  

J U N E A U .  A L A S K A  0 0 0 0 1 - 1 1 0 2

( 0 0  7) « 1 0 f i - 3 U 7 4

HrtauBC nf ScprcfiEntatiucfi

Sponsor Statem ent 
HB 57

"An Act re la t in g  to cruelty to an im a ls"

This bill w as introduced in response to concerns about the treatment of anim als and 
the difficulty of prosecuting cases which involve animal cruelty.

There have been num erous incidents of animal cruelty and neglect in Alaska which  
have gon e  unprosecuted because o f the current statutory language. O ne district 
attorney testified that the language, w hich reads "intentionally inflicts severe and 
prolonged physical pain or suffering on an animal," is "unprosecutable." H e said "a 
dead anim al is your on ly  evidence." HB 57 g ives the state a m ore workable statute. 
The fo llow ing explains the changes the bill w ou ld  make.

• C hanges "intentionally" to "knowingly" w hich  low ers the stale o f m ind the 
state m ust prove in prosecuting an anim al cruelty case. This w ou ld  help  in 
cases o f starving anim als. An owner's actions m ay not have been "intentional," 
but a reasonable person w ou ld  "know" that a lack o f food causes starvation.

• C hanges "recklessly" to "with criminal negligence" w hich low ers the criminal 
standard. Recklessness is indicated by an awareness and conscious disregard. 
Crim inal negligence is indicated by a "failure to perceive a substantial and 
unjustifiable risk that the result w ill occur..." 11.81.900

• D oes not affect existing statute w hich protects farmers, hunters and trappers 
w ho conduct traditional, law ful practices. 11.61.140

• D oes not affect the existing statute w hich designates cruelty to anim als as a 
class A  m isdem eanor.

•  Supporters o f this bill include: Alaska Animal Control Association (statew ide), 
Alaska Society for the Prevention of Cruelty to Animals (Anchorage), Iditarod Race 
Winner Libby Riddles (W asilla), Mush With Pride (statewide), Fairbanks Animal 
Control (Fairbanks), Kenai Animal Control (Kenai), Friends of Pets (Anchorage), 
Gastincau Humane Society (Juneau).



Neighbors heip expose tragedy on dog lot
By UN GALE
StaH Wilier

Charlotte Fitzhugh's hand-painted plywood sign still sits along the Glenn Highway near Chtstochina: "Husky pups for sale—J50."For the last two years, tourists drawn to her homestead by the ad emerged outraged by what they found. Some called Alaska State Troopers.Others stopped by Clay Farnham's place.Their description of emaciated, skulking sled dogs living belly-deep in excrement was not news to him. Famham, a 60-ycar-old competi­tive sprint musher who lives and operates a 20-

dog kennel nearby, pestered authorities for two years to gel FitzhuRh out of the dog business.
Even after Fitzhugh was convicted of her third animal abuse charge in December 1903 for the starvation death of five huskies, she was allowed to keep nearly 100 dogs for 16 months before the state took action. During that time, the dogs continued to suffer.
"It went on loo long, too muny animals died, and nobody listened," Famham said.Farnham’s efforts finally succeeded Monday, 

when state authorities and volunteers from the

Alaska Society for the Prevention of Cruelty to Animals in Anchorage went to Fitzhugh's prop­erty ,\nd euthanized 81 severely malnourished dogs. Troopers initially reported that more than 90 dogs were killed.
A judge authorized the killings when 65-year- old Fitzhugh. who commutes between Chis- tochina and Fairbanks, missed a judge's dead­line to gel rid of all but three neutered dogs by March 21. The order resulted from the Decem­

ber neglect conviction.
Sos OOGS, Pnga A-10

fbOGS:
Continued from Page A-1

Fitzhugh showed up at Chistochi- na with about 100 sled dogs in the spring of 1993, after she was con­victed in Fairbanks of animal cruelty for the starvation death of a husky on her Miller Hill Road prop­
erty. As a condition of probation, Superior Court Judge Jane Kauvar prohibited Fitzhugh from owning more than 20 dogs within the borough.Fitzhugh hauled the dogs to her homestead, enlisted a neighbor to feed them, then headed back to Fairbanks.That's when Farnham got in­volved.“I went there and that's when I started witnessing the neglect." Famham said.Fitzhugh had left an inadequate food supply, no food or water dis­hes, and many dogs on eight-inch chains.After that, Fitzhdgh found a vari­ety of drifters to stay at the proper­ty. Most lasted only a couple ot days.
Fitzhugh would appear nbout once a week from Fairbanks, where she drives a cab part-time and sells puppies out of her truck in

Neighbors help expose tragedy of sled dogs
shopping mall parking lobs. Most of the time, Famham said, no one was at the homestead.Dogs ran around loose on the highway, and killed and ate the 
other dogs, he said. Breeding went unchecked.“It was just litter after litter of pups being thrown out. and no care," he said.Farnham began videotaping the 
dog yard."I have videos of dead dogs, dogs running loose, killing other dogs and cannibalizing them. I have videos of dead dogs on chains, dead, frozen in the houses." he said.There was never any indication the dogs were harnessed and run, he said. Many of them were attached to their chains with crimped “S" hooks from which they could not lie easily released.Farnham worked with Glcmillcn Trooper. Tom Pierce.Pierce suid he tried to convince the Palmer district attorney to press charges, hut was told that un­til dogs were found dead on the ends 
of their chains, they would not pro­secute her because neglect is diffi cult and expensive to prove

On Christmas Eve, 1993, Pierce went to the homestead to check on Fitzhugh because she had not been 
seen for a while. He found five hus­kies starved to death on the ends of 
their chains.
The evidence was enough to charge her, but she was not con­victed for another year. She was then given three months to get rid of all but three dogs. During that time, their numbers grew.Fitzhugh's attempt to get another extension was denied.Early Monday, a caretaker hired last week in Anchorage, Chuck Hines, loaded three females and 29 puppies in Fitzhugh's truck and brought (hem tu Fan banks, times said tic planned to return wdh them to the properly und begin training them lor the Iditarod .
In .Fairbanks on Monday. Fit- zltdgh said she has always taken 

good care of her dugs, and constant­ly monitored their condition. The judge should have given her more lime to sell the puppies. The other dogs, she said, she had sold to I tines
"I'm against killing dogs I'veal 

ways raised them to their highest iwtenliul," she said

In addition to the Fairbanks and •' Palmer convictions, Fitzhugh was convicted of animal neglect in 1982 after the ASPCA rescued more • than 30 starving sled dogs from her camp at Mile 101 Glenn Highway.About 10 a.m. Monday, state veterinarian Bert Gore, Pierce and the three ASPCA volunteers ar­rived to euthanize the dogs.
ASPCA assistant director Amy Low was one of the volunteers who helped kill the dogs.
The stench from the unshoveled excrement was'"overwhelming," and the dogs so afraid of humans they had to be caught and dragged out of their houses to be tranquil- ized, then taken to the euthanasia table. Low said."None of us wanted lo do it, but we had to do it. We put them out of their misery," Low said.
Farnham had hoped the whole situation would come to a quiet end without publicity."I thought maybe wc could take care of this without putting a black eye on dog mushing." he said. "11 affects all dog mushers, because she claimed tu be a dog musher. It's just downright embarrassing and disgusting."



C r im in a l  L a w A l a s k a  S t a t u t e s § 1 1 .6 1 .1 4 0

S e c .  1 1 .6 1 .1 4 0 . C r u e l t y  t o  a n i m a l s ,  (a )  A  p e r s o n  c o m m its  th e  
c r im e  o f  c r u e l ty  to  a n i m a l s  i f  "the p e r s o n

(1) i n te n t io n a l ly  in f l ic t s  s e v e r e  a n d  p ro lo n g e d  p h y s ic a l  p a in  o r  s u f ­
f e r in g  o n  a n  a n im a l ;

(2) r e c k le s s ly  n e g le c ts  a n  a n im a l  a n d , a s  a  r e s u l t  o f  t h a t  n e g le c t ,  
c a u s e s  t h e  d e a th  o f  t h e  a n i m a l  o r  c a u s e s  s e v e r e  p a in  o r  s u f f e r in g  to  
t h e  a n im a l ;  o r

(3) k i l l s  a n  a n im a l  b y  th e  u s e  o f  a  d e c o m p re s s io n  c h a m b e r .
(b) I t  is  a  d e fe n se  to  a  p r o s e c u t io n  u n d e r  (a )(1 )  o r  (2) o f  t h i s  s e c t io n  

t h a t  th e  c o n d u c t o f  t h e  d e f e n d a n t
(1) c o n fo rm e d  to  a c c e p te d  v e t e r in a r y  p r a c t ic e ;
(2) w a s  p a r t  o f  s c ie n t i f ic  r e s e a r c h  g o v e rn e d  b y  a c c e p te d  s t a n d a r d s ;

o r

(3) w a s  n e c e s s a r i ly  in c id e n t  to  la w f u l  h u n t i n g  o r  t r a p p i n g  a c t iv i ­
t ie s .

(c) I n  t h i s  s e c tio n , " a n im a l” m e a n s  a  v e r t e b r a t e  l iv in g  c r e a tu r e  n o t  
a  h u m a n  b e in g , b u t  d o e s  n o t  in c lu d e  f ish .

(d) C r u e l ty  to  a n im a l s  is  a  c la s s  A  m is d e m e a n o r .  (§ 7  c h  166  S L A  
1 9 7 8 ; a m  § 1 c h  78  S L A  1 9 8 0 ; a m  § 2 0  c h  59  S L A  1 9 8 2 )

E d ito r 's  notes. — The provisions of 3A C J.S ., .Animals, §§ 99-112. 
paragraphs (2) and (3) cf subsection (a) as Cruelty in trapping animals, 79 ALR 
it existed prior to the 1980 amendment 1308.
may now be found in AS 11.61.145. What constitutes statutory offense of

C ollateral references. — 4 Am. Jur. cruelty, 82 ALR2d 794.
2d, Animals, §§ 27-30.



§ 1 1 .8 1 .6 2 0 Al a s k a  St a t u t e s  S u p p l e m e n t  § 1 1 .8 1 .9 0 0

S e c .  1 1 .8 1 .6 2 0 . E f f e c t  o f  i g n o r a n c e  o r  m i s t a k e  u p o n  l i a b i l i t y .

NOTES TO DECISIONS

Applied in Russell v. State, 793 P.2d Quoted in De Nardo v. State, 819 P.2d 
1085 (Alaska Ct. App. 1990). 903 (Alaska Ct. App. 1991).

S e c .  1 1 .8 1 .6 4 0 . A p p l i c a t i o n  o f  A S  1 1 .8 1 .6 0 0  —  1 1 .8 1 .6 3 0 .

NOTES TO DECISIONS

Cited in Cole v. State, 828 P.2d 175 
(Alaska.Ct. Add. 1992).

A r t i c l e  6 . D e f in i t i o n s .

Section
900. Definitions

S e c .  1 1 .8 1 .9 0 0 . D e f in i t i o n s ,  (a) F o r  p u rp o s e s  o f t h i s  t i t l e ,  u n le s s  
th e  c o n te x t  r e q u ir e s  o th e rw is e ,

(1) a  p e r s o n  a c ts  " in te n t io n a l ly ” w ith  r e s p e c t  to  a  r e s u l t  d e s c r ib e d  
by  a  p ro v is io n  o f  la w  d e f in in g  a n  o ffe n se  w h e n  th e  p e r s o n ’s co n sc io u s  
o b je c tiv e  is  to  c a u s e  t h a t  r e s u l t ;  w h e n  in te n t io n a l ly  c a u s in g  a  p a r t i c u ­
la r  r e s u l t  is  a n  e le m e n t  o f  a n  o ffen se , t h a t  i n t e n t  n e e u  n o t  be th e  
p e r s o n ’s  o n ly  o b je c tiv e ;

(2) a  p e r s o n  a c ts  " k n o w in g ly ” w ith  r e s p e c t  to  c o n d u c t o r  to  a  c i r ­
c u m s ta n c e  d e s c r ib e d  by a  p ro v is io n  of la w  d e f in in g  a n  o ffe n se  w h e n  
th e  p e r s o n  is  a w a r e  t h a t  th e  c o n d u c t is  o f  t h a t  n a t u r e  o r  t h a t  th e  
c i r c u m s ta n c e  e x is ts ;  w h e n  k n o w le d g e  o f  th e  e x is te n c e  o f  a  p a r t i c u l a r  
fa c t is  a n  e le m e n t  o f  a n  o ffen se , t h a t  k n o w le d g e  is  e s ta b l is h e d  i f  a  
p e r s o n  is a w a re  o f  a  s u b s t a n t i a l  p ro b a b il i ty  o f  i t s  e x is te n c e , u n le s s  th e  
p e r s o n  a c tu a l ly  b e l ie v e s  i t  does n o t  e x is t;  a  p e rs o n  w h o  is  u n a w a r e  o f  
c o n d u c t o r  a  c i rc u m s ta n c e  o f  w h ic h  th e  p e rso n  w o u ld  h a v e  b e e n  a w a re  
h a d  t h a t  p e r s o n  n o t  b e e n  in to x ic a te d  a c ts  k n o w in g ly  w ith  r e s p e c t  to 
t h a t  c o n d u c t o r c irc u m s ta n c e ;

(3) a  p e r s o n  a c ts  " r e c k le s s ly ” w i th  r e s p e c t  to  a  r e s u l t  o r  to  a  c irc u m ­
s ta n c e  d e s c r ib e d  b y  a  p ro v is io n  o f  la w  d e f in in g  a n  o ffe n se  w h e n  th e  
p e r s o n  is  a w a r e  o f  a n d  c o n sc io u s ly  d is r e g a rd s  a  s u b s t a n t i a l  a n d  u n ju s ­
t i f ia b le  r i s k  t h a t  t h e  r e s u l t  w ill o c c u r  o r  t h a t  t h e  c i r c u m s ta n c e  e x is ts ;  
th e  r i s k  m u s t  b e  o f  su c h  a  n a t u r e  a n d  d e g re e  t h a t  d i s r e g a r d  o f  i t  
c o n s t i tu te s  a  g ro s s  d e v ia t io n  f ro m  th e  s t a n d a r d  o f  c o n d u c t t h a t  a  r e a ­
s o n a b le  p e r s o n  w o u ld  o b se rv e  in  th e  s i tu a t io n ;  a  p e r s o n  w ho  is 
u n a w a re  o f  a  r i s k  o f  w h ic h  fh e  p e rs o n  w o u ld  h a v e  b e e n  a w a r e  h a d  t h a t  
p e r s o n  n o t  b e e n  in to x ic a te d  a c ts  r e c k le s s ly  w i th  r e s p e c t  to  t h a t  r is k ;

(4) a  p e r s o n  a c ts  w ith  " c r im in a l  n e g l ig e n c e ” w i t h  r e s p e c t  to  a  r e s u l t  
o r to  a  c i r c u m s ta n c e  d e s c r ib e d  b y  a  p ro v is io n  o f  la w  d e f in in g  a n  of­
fe n se  w h e n  th e  p e r s o n  f a i l s  to  p e rc e iv e  a  s u b s t a n t i a l  a n d  u n ju s t i f i a b le  
r i s k  t h a t  th e  r e s u l t  w ill  o c c u r  o r  t h a t  t h e  c i r c u m s ta n c e  e x is ts ;  th e  r is k  
m u s t  b e  o f  s u c h  a  n a t u r e  a n d  d e g re e  t h a t  t h e  f a i lu re  to  p e rc e iv e  i t  
c o n s t i tu te s  a  g ro s s  d e v ia t io n  f ro m  th e  s t a n d a r d  o f  c a re  t h a t  a  r e a s o n ­
a b le  p e r s o n  w o u ld  o b se rv e  in  t h e  s i tu a t io n .



c/o F.N.S B. Division of Animal Control 
P.O. Box 71267 
Fairbanks, AK 99707

ALASKA ANIMAL CONTROL ASSOCIATION

January 31, 1997

Representative Ben Grussendorf 
State Capitol Building 
Juneau, AK 99801

Dear Representative Grussendorf;

On behalf of the Alaska Animal Control Association (AACA), we would like to go 
on record as being in support of House Bill 57.

The current language in law AS 11.61.140 is very difficult to prove and courts 
have been unable to prosecute a number of neglect and cruelty cases. Bill 57 
will improve the language in AS 11.61.140 and enable prosecutors to convict 
those that have participated in obvious acts of neglect and cruelty.

If there is anything I can do to facilitate passage of Bill 57, please let me know.

Sincerely,

Shaun Brown 
President
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Mush with PRIDE
Providing Reaponinbk* Information on a Dog's Environment

W ill F o rsb e rg , P resident 
B o x  3 7 8
H ea ly , A k . 9 9 7 4 3

R ep . B e n  G ru ssen d o rf 
State Capira l
Juneau. A k . 9 9 8 0 1  Jan. 17 , 19 97

R E : H B  5 7 - A N IM A L  C R U E L T Y  B IL L  

D e a r R ep . G ru ssendo rf,

T hank y o u  f o r  y o u r  continu ing e ffo rts  to strengthen A laska's an im a l c rue lty laws. W e  
be lieve that the low e ring  o f  the c rim ina l standard f o r  p rosecu tion  o f  c rue lty  to an im als is a 
necessary step in p rotecting A laska's domestic animals from  neg ligen t ow ners.

S leddog  m ed ic ine has becom e a specia lity w ithin the ve te rin a ry  p ro fess ion . V ete rinarian  
m em bers o f  the In te rnationa l S led  D o g  V e te rin a ry  M ed ica l A ssoc ia tion  (an  in te rna tiona lly  
recogn ized p ro fe ss ion a l o rgan iza tion ), as w e ll as m ost veterinarians in the A laska 
V ete rin a ry  M ed ica l A ssoc iation  are w e ll aware o f  conditions and  standards used in 
assessing care and w e ll-b e ing  o f  sleddogs. In  addition, M ush  w ith P R ID E  has issued 
S leddog  C are  Gu ide lines w h ich  set standards f o r  m ost c om m on  s leddog  practices. These 
P R ID E  standards, which have been endorsed by the m a jo r A laskan  rac ing  organ izations 
(Id ita rod , Q uest and A D M A ) as w e ll as severa l internationa l s leddog  rac ing g roups 
( IS D R A  and IF S S )  were d eve loped  with constant input from  seve ra l m ush ing veterinarians 
w ho are D ire c to rs  o f  P R ID E . T h e re fo re , we be lieve that the cu rren t statute does p rov ide 
adequate p ro tec tion  against p rosecu tion  f o r  legitimate rec rea tiona l mushers and s leddog 
racers w ith in  its clause specify ing  that "accepted ve te rin a ry  practice" m ay be used as a 
defense against p rosecution . W e  do  not fe e l that any o the r m usher-sp ec ilic  defense against 
p rosecu tion  is needed to  p ro tect m ushcre against p rosecution .

W e  are h o p e fu l that H B  5 7  w ill be passed this session so that state o f f ic ir ls  can better dea l 
w ith the sm a ll m ino rity  o f  abusive ow ners who tarnish the im age o f  o u r  state and the 
o ffic ia l state sp o rt o f  dogsledd ing .

S incere ly ,

W illiam  A . Fo rsb e rg , P R ID E  P res iden t

P.O. Box 84915, Fairbanks, Alaoka 99708-4915 USA
1 -8 0 0 -5 0 PRIDE or 1-907-488-6241
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T o  Whom I t  M ay C o n c e r n ,

*

H o u s e  B i l l  HB 5 7  h a s  my s u p p o r t  a s  a  w a y  t o  h e l p  c o n t r o l  
a n i m a l  a b u s e  c a s e s  i n  o u r  s t a t e .  T h e  s e v e r e  c o n d i t i o n s  m  
A l a s k a  n e c e s s i t a t e  a  s t r o n g e r  v e h i c l e  f o r  d e a l i n g  w i t h
c r u e l t y  o r  n e g l e c t  c a s e s ,  a n d  i t  i s  p a t h e t i c  t o  h a v e  to _  
h a v e  a u e a d  a n im a l  b e f o r e  t h e  r e s p o n s i b l e  p a r t y  c a n  b e  
p r o s e c u t e d . Y o u r  s u p p o r t  o f  t h i s  b i l l  i s  a p p r e c i a t e d .

S i n c e r e l y ,
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R ep resen ta tive  B en  G ru ssend o rf 
A la s k a  State Leg is la tu re  
State C ap ito l (M S  4 1 5 )
Juneau, A K  9 9 8 0 1 -1 1 8 2

Sub jec t: S u pp o rt F o r  H ou se  B i l l  N o , 57

A s an A n im a l C on tro l O f f ic e r  in  the state o f  A la ska  fo r  ove r 17 years, I'm  v e ry  p leased to support 
changes in the language o f  A laska 's present crue lty  statute.

. 1 . These language changes w i l l s tream line investigations and prosecutions o f  an im a l crue lty cases 
/ ' in  A la ska .

I f  I  can be o f  any  fu rthe r assistance, p lease le t me know .

S incere ly ,

l i l t
B i l l  G odek
C h ie f A n im a l C on tro l O ffic e r , K en a i
V ic e  P residen t A la ska  A n im a l C on tro l A ssoc ia tion



Rep resen ta tiv e  B en  G ru ss en d o rf 
S ta te  C ap ito l B u ild in g  
Juneau , A la ska  9 9 80 1

R ep resen ta tiv e  B en  G ru ssendorf:

O n  b e h a lf o f  the Gastineau H um ane Soc ie ty  we w ou ld  lik e  to  g o  on  re c o rd  as being in support o f  
H ou se  B i l l 5 7 . The s ta tu to ry  language cu rren tly  in A S  1 1 .6 1 .1 4 0  is v e ry  d iffic u lt to  p ro ve  and 

^  cou rts  have  been unab le to  p rosecu te  a num ber o f  neg lec t and c ru e lty  cases. B i l l 5 7  w ill im p rove  
the language in A S  1 1 .6 1 .1 4 0  and enable p rosecu to rs  to  conv ic t those that have partic ipated in "  
ob v iou s  acts o f  neglect and c rue lty

I f  there is anything I  can d o  to  fac ilita te passage o f  B i ll 57  p lease le t m e kn ow .

S in ce re ly ,

L in d a  M . B le fg en  
G astineau H um ane Soc ie ty

—  A NON-PROFIT ORGANIZATION —



It was like a case 
out of Auschwitz’
Officials seize 11 sickly dogs from home
By KATE RIPLEY
Staff Writer

Borough nnimal control ofTi 
cinls have seized 11 dogs from the 
home of a Fairbanks man they 
say starved one dog to death and 
caused the others lo suffer wi­
thout adequate water, food and 
veterinary care.

Officii 'a ore awaiting a final 
necropsy report on the dead dog 
before decid ing whether to 
charge the man, Steve FerTaro, 
w ith vio lating tho borough’s 
nnimn] cruelty law. The husky 
mix dogs were taken from Fer­
raro's home off the E llio tt 
Highway earlier this month.

Fermro said he's innocent and 
would not allow his dogs to 
sufTer. In explaining the dead 
dog, he said he shot it in the head 
hecouse it hnd parvo. a condition 
(hat Attacks the intestines.

“They can’t say I ’m starving 
them to death. I'm not an animal 
criminal here," Ferraro said 
Monday. "My dogs never suffered 
one bit. Never one b it."

But Dr. RAV. Van Pelt, tho ve­
terinarian who examined all tho 
dogs for tho borough, said there 
was no evidence of a bullet 
wound nnywhero on tho dead 
dog's body.

" I know what parvo looks like, 
.and it doesn't look like this." Vnn 
Pelt said. "This dog starved to 
death."

Vnn Pelt said ho could nearly 
count every bono in the dog's 
body without opening it up.

"He hnd litera lly digested his 
own tissues. It was iika a case out 
of Auschwitz," Van Pelt said. " It 
was one of tha worst cases I'vo 
seen, and I've seen a lot of 
them."

Indeed, a week offer tho dogs 
were seized, three of the adults 
s till looked skeletal and acted 
listless Friday at the borough 
animal shelter, off Pegcr Road. 
Their nbs protruded from their 
sides and thoir hip bones jutted 
out sharply.

Four other adults were thin 
but in better shspo. Most of the

dogs were Infested with lice. All 
were severely dehydrated.

Tho dogs were seized from 
Ferraro's trailer, at about 9 Milo 
E llio tt Highway, Feb. 16. Thoy’ve 
betn under tho care of tho bo­
rough since and are slowly im ­
proving.

Animal control officer Vicki 
Adkins said tho dogs were taken 
into custody ju s t in time. Ono 
mother and her 6-wcek-old pup 
weren't moving and hnd to be 
puilcd out of their house. Sho was 
wobbly when Adkins stood her 
up.

" I  think sho would hnvo died 
that night. Sho was dying," Ad­
kins said of the shy cream-co­
lored mother. The pup, found 
curled on top of its mother trying 
to stay warm, wm hypothermic 
and fu ll of worms.

Van Pelt also discovered two 
older pups, ages 4K and 5M 
months, have nckcts, a bone d i­
sease caused by lack of vitamin D 
and calcium. The puoa* front legs 

Sm  OOGS, Piqa B-2

D a i l y  M e w s  -  M i n e r

Tuesday, February 27,1996

ABUSED—Animal control officer Vicki Adkins holds one of the huskies that were removed from a homo off tho Elliott Highway. Tho dogs woro all underweight and dehydrated.

D O G S :  O w n e r  m a y  f a c e  c r u e l t y  c h a r g e s
Coniinusd from Pags 0-1 
are bowed and their back legs 
knock-kneed. They are stunted, 
about tho size of 3-month-old 
dogs, Van Pelt said.

Tho two pupa seemed not to 
know of their health problems as 
they played in n large cage a t the 
shelter Friday. They wagged 
their tails and walked around on 
their funny legs, happy to see v i­
sit©;*.

Ferraro admitted his dogs hnd 
worms, and ho contends that's 
why they're so skinny. Ho said ho 
was feeding them worm medica­
tion but found out later it  was 
tho wrung kind.

" I t ’s my fault for not taking 
them to thu vet, but t don't Imvo

the money to take them to tho 
vet," said Ferriiro. who said he 
lost his latest job and doesn't 
own a vehido that runs.

Ferraro said he has been 
mushing dogs for two years but is 
getting out of the sport because 
it's loo expensive. Ho said ho 
hasn't run his dogs much thi* 
winter.

Rather than get into a Icgnl 
fight, FerTaro said he wanla to 
work something out with tho bo­
rough nnd hnvo his dogs assigned 
to a friend.

I t  was a neighbor’s complaint 
that led Adkins and Colleen 
Thompson, another animal con­
trol officer, to Ferraro’s place 
Feb. 8. They could scs tho

mother nnd pup in front o f tho 
tra iler and suspected other dogs 
were chained cu t back. Tho dead 
dog was stashed in an open shed 
in front of tho trailer.

"That gave us probable cause 
to believe others would d ie," Ad­
kins said.

Adkins wanted to get o search' 
warrant right away, but an a t­
torney wasn't avajlablo to help. 
Sho and Thompaon mndo one 
more visit before obtaining tho 
search warrant six daya later.

People may bo cited under tho 
borough’s animal cmelty law if  
they intentionally or negb'gontly 
fail to provide dogs with odequoto 
food, water, shelter or veterinary 
care to prevent physical suf­
fering. Tho charge ix n misde­
meanor punishablo by a $600 
maximum fino and up to 30 days 
in ja il.

Adkins said that in her 1G 
years os an animal control officer 
she enn remember the borough 
obtaining search warrants for ai- 
miiar cases only throe times.’

That's bocauso many cruelty 
cases are borderline and difficult 
to prove, Adkins said. It's even 
more difficu lt in areas outside the 
borough, which fa lls under state 
jurisdiction.

Critics say the state law is 
vnguo «np nniriv r a m im  an' 
nmmni to .lin Ix-foni author^-a 
can act. Two bills in tho Logialn- 
ture would givo thooo laws more 
teeth, but ono, Senate B ill 238, 
has bogged, down in tho Senate 
J u d ic ia ry  Committoo w h ile  
another, House Bill 380, is slowly 
working its way through tho 
House.

W ill Forsberg, of tho educa­
tional group Mush with PRIDE, 
said animal cruelty laws must be 
strengthened.

"Authorities are at the scene, 
yet thoy don't have good enough 
statutes to go in and protect 
those animals un til it's ao ex­
treme,", Forsberg said. "That’s 
what wo'vd got to address."

*
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Details emerge 
surrounding 
slaying of elder
By LISA DEMERDaily News reporter

While Nikolai village elder 
Alaxendria Dennis spent her 
last evening celebrating 
Russian Orthodox Christmas, 
another sort o f party was in 
fu ll swing just a short dis­
tance from her home.

Someone in the tiny village 
had chartered a plane to Mc­
Grath fo r a booze run, and 
Bernie Alexia ended up with 
two half-gallon bottles o f vod­
ka. Sometime late Wednes­
day or early Thursday, a 
drunken Alexia went to Den­
nis’ home, and, according to 
prosecutors, beat and stran­
gled her. Now Alexia is 
charged with first-degree 
murder. He is being held at 
the Cook Inlet Pre-Trial Fa­
cility on S500,000 bail.

New details about the 
killing, and sketchy informa­
tion about Alexia's criminal 
past, emerged Sunday when a 
formal charging document 
became public.

At his first court appear­
ance on Sunday, Alexia 
clutched the charging docu­
ment in his shackled hands, 
reading and re-reading it. 
Other ja il inmates fidgeted, 
chatted or yawned as they 
waited their turn, but Alexia 
was silent. Only when Magis­
trate Brian Johnson read the 
charge against him did the 
other inmates straighten up, 
taking notice o f who among 
them was accused o f murder.

Alexia has been in and out 
o f trouble for nearly three 
decades, starting with a pub­
lic drunkenness conviction in

BILL ROTH / Anchorage Daily Nows
Bernie Alexia appears before a magistrate via a television 
monitor Sunday in Anchorage.

1968, the charging document lence crossed paths with
said. He has a couple o f as- Dennis. He was convicted o f ,
saults on his record, includ- cruelty to animals a fter he
ing a felony conviction in
1977. And in 1993, his vio- Please see Page C-2, SLAYING

SLAYING: Accused man makes court appearance
Continued from Page C-1

strangled and mutilated her 
"dog, according to the charg­
ing document.

Alexia, 50, told Alaska 
State Troopers he was drunk 
and didn’t remember going to 
Dennis' house.

"He says he was in black­
out," prosecutor Samuel 
Adams, who drew up the 
charging document, said in a 
brief interview on Sunday.

This much is known from 
the troopers’ investigation, 
and interviews with village 
residents.Dennis, 84, lived by her­
se lf in a one-room home. Her 
daughter lives next door and 
checked on her daily. Nikolai 
is home to some 12S people 
along the Kuskokwim River, 
about 200 air miles from  An­
chorage, o f f the road sys­
tem.Around 8 or 8:30 p.m. on 
Wednesday, a group o f 25 to

30 people celebrating Russ­
ian Orthodox Christmas 
stopped at Dennis’ house. 
They were going door to door 
with a hand-crafted star lead­
ing the way. At each stop, 
they would sing and pray and 
share food. No alcohol was al­
lowed, said John Runkle, 
whose wife, Martha, is Den­
nis' granddaughter.

"People follow the star, 
the same as the wise men 
did, to see the savior," Runk­
le said.

A fter about 30 minutes, 
the group left, but Martha 
stayed behind to clean up. 
Her grandmother was in 
good spirits when she said 
good night around 11 p.m.

When the attack began, 
Dennis was in her bed. The 
assailant dragged her o ff the 
bed and across the floor. She 
was severely beaten, and a 
cord was used to choke her, 
according to the charging 
document.

About 9 a.m. Thursday, he'- 
daughter made her morning 
check and found her on the 
floor, dead. Also found in the 
home were a baseball cap, a 
knit cap and the remnants of 
a half gallon o f vodka. Troop­
ers were called to investi­
gate.

In the meantime, Alexia 
was talking to other villagers. 
He appeared intoxicated. He 
mentioned he was looking fo r 
a lost hat. He asked the post­
master fo r $10 in change so 
he could wash his clothes. 
And he contacted villager 
Joshua Nikolai and said “ I 
confess, I confess," though he 
didn’t say what he was con­
fessing to, according to the 
charging document.

By the time troopers ar­
rived, their investigation al­
ready had a target.

"People were talking about 
it in the village,”  prosecutor 
Adams said. "Everyone in the 
village knew what had hap­

pened, and his name came up 
during the initial part o f the 
investigation.”

Troopers interviewed 
Alexia and noticed a red sub­
stance on his snowmachine 
pants, which was later found 
to be blood. Alexia identified 
the baseball cap and knit cap 
as his, according to the 
charging document.

Adams said prosecutors 
are awaiting further labora­
tory tests and autopsy results 
to learn more about what 
happened. The case will be 
prosecuted out o f the Bethel 
District Attorney's office, he 
said.

In the village, friends and 
family o f both Dennis and 
Alexia are trying to be sup­
portive in their grief. They 
don’t want the killing to split 
the village in two, Runkle 
said.

"It is a terrible incident," 
he said, "and everyone is try ­
ing to help each other."



Pet love rs  sign up 
fo r  10 abusad huskies
FA IRBA N K S — A  local animal shelter 
said it has been flooded with inquiries 
after 10 huskies were taken from a man 
facing animal cruelty counts. The dogs 
were seized from owner Steve Ferraro, *-) 
who authorities say failed to provide (  
sufficient food, water and veterinary f 
care. Ferraro' faces 11 criminal counts J  
of cruelty.-One dcg was found dead at 
his home. The husky-mix dogs have 
been at the shelter since Feb. 15 and 
recently were readied for adoption.
One dog, i female named Sasha, was 
placed with a new fam ily on Friday, 
the shelter said. “I think it w ill be a 
real good home,” shelter employee 
Andi Chrktman said. “They had been 
looking at her for quite a while.” 
Christman said three of the dogs were 
still too skinny and would be nursed 
along at least for another week.
Thirteen people were on a list of 
potential new owners. Ferraro, who 
was scheduled for a court appearance 
Thursday, relinquished ownership after 
receiving the criminal complaint. If
convicted on the misdemeanor counts,
_̂e Jace3 up to 30 days in jail and a $500

M e t r o  N e w s

Old, s ic k  dog  abandoned in tra sh  b in
RobbinTerpstra heard a strange whimpering coming 
from a trash bin outside her pet store off Tudor 
Road. The owner of Fins. Fur and Feathers 
discovered an old golden retriever with its muzzle 
duct-taped and a CaiTS grocery bag over its head, 
underneath layers of aarbage. T erpstra said.
Cancerous tumors covered its body. Its front legs 
were shaved and had multiple needle marks — a 
possible sign of treatment for diabetes, she said. It 
couldn’t walk. Terpstra paid $400 for a veterinarian 
to save the dog, but the dog had to be euthanized, 
she said. “ We were just beside ourselves,” Terpstra 
said. “We could not believe someone could do this.” 
Anchorage Animal Control had few leads and they 
went nowhere, manager Greg Jefferies said.
Terpstra found the dog about a week and a half ago. 
Jefferies w ill reopen the case if he gets more 
information, he said. Animal control charges $5 to 
euthanize an animal,-but w ill do it for free if a 
person,can’t afford it, Jefferies said. "Anything 
would have been mere humane than what they’ve 
done,” Terpstra said. “It ’s horrifym g.”





S T A T E  O F  A L A S K A

1997 L E G I S L A T I V E  SE S S I O N

FISCAL NOTE
B I L L  NO. H B  57

Revision Date: ___________________________________________  Department Affected: Administration
Title: "An Act relating to cruelty to animals"___________________ BRU: Public Defender Agency
__________________________________________________________ Component: Public Defender Agency
Sponsor: Representative Grussendorf_______________________ __________ ________________________
Requestor: (HI JUD_______________________________________  COMPONENT SERIAL NO. 1631
EXPENDITURES/REVENUES:_____________________________ (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

*•• • •• • ft* • ft* • ft* • ft*

TOTAL OPERATING **« «** *•* • ft* • ft* • ft*

CAPITAL EXPENDITURES

I CHANGE IN REVENUES ( ) | . . .  - | . . . I • • • . . . I ***

FUND SOURCE: (Thousands of Dol ars)
1002 Federal Receipts • ft* *#• * •• •  •ft *•* • • •

1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TOTAL • ft* * •• •  • • • ft* * ••

Estimate o f any current year (FY 97) cost: $ -0- 
POSITIONS:
FULL-TIME ft • • •  • • • ft* •  • • •  ft* •  • •

PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary.)

The bill increases the potential numbers of cases which may be prosecuted by punishing "negligent" (not reckless) 
conduct which results in the death or physical pain of an animal and "knowing" (not intentional) conduct that 
causes severe pain or prolonged suffering. Without accurate predictions as to anticipated numbers of prosecutions, 
fiscal impact cannot be quantified.

Prepared by: Barbara K. Brink. Director 
Division: Public Defender Agency
Approved by Commissioner: Mark Bover 
Agency: Departmenl of Administration

Phone: (907) 264-4414 
Date: ________________

Date:
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor’s Legislative Office
Rev: 11/96 Page 1 of _1_



1997 LEGISLATIVE SESSION
Revision Date: ___________________________________  Dept. Affected: Public Safety_________
Title: Cruelty to animals__________________________ BRU: Alaska State Troopers

___________________________________ _________  Component: Detachments_________
Sponsor: Representative Grussendorf___________ ______________________
Requestor: House Judiciary_______________________ COMPONENT SERIAL NO. 0799

F I S C A L  N O T E

STATE OF ALASKA BILL NO: HB 57

EXPENDITURES/REVENUES: (Thousands o f D o lla rs ) (inflation not included)
OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL I -0- -0- -0- -0- - 0 - 1 -0-
CHANGE IN REVENUES ( ) -0- -0- -0- -0- -0- -0-Revenue Code

FUNDING: (Thousands o f Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Proqram
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- -0-

Estimate of current year (FY 97) impact: S 
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
This bill will have a negligible fiscal impact on the Division of Alaska State Troopers.

Prepared By: Lt. Dan Lowden_______________________________________ Phone 269-5412
Division: Alaska State Troopers_________________________________  Date: January 24. 1997_____________

Approved by Commissioner: g J ?    Date:  f  f  1  /  /  9  1 ______
Agency Ronald L. Otte. Department of Public

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For funner distribution information call the Governor's Legislative Office 

Rev Mas Page 1 of 1
c Alla 97AjIj Icgis97aMln Iih57.doc



F I S C A L  N O T E

Revision Date:
Title:

S T A T E  O F  A L A S K A

1997 L E G I S L A T I V E  S E S S I O N

BILL NO. H B  57

“An Act relating to cruelty to animals.
Dept. Affected:

|BRU: _______________
Component: Criminal Division

Department of Law
Criminal Division

Sponsor:
Requester:

Representative Grussendorf
House Judiciary

Expenditures/Revenues
COMPONENT SERIAL NO. 
(Thousands o f Do lla rs)

2085

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES
CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
OtherTOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY97) cost: $ 
POSITIONS

0 .0

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)
This bill amends AS 1 1 .6 1 .1 4 0 (a ) relating to cruelty to animals by lowering the legal standard o f conduct from  
one who acts intentionally to one who acts knowingly and inflicts severe physical pain or prolonged suffering on 
an animal. Similarly, the bill lowers the legal standard of conduct from one who acts recklessly to one who acts 
with criminal negligence and neglects an animal and, as a result of that neglect, causes the death o f the animal 
or causes severe physical pain or prolonged suffering of the animal. These changes have the effect of making 
cruelty to animal cases easier to prove and, may result in more o f such cases referred for prosecution. We do 
not anticipate any fiscal impact at this time. However, if significant numbers o f such cases are referred for 
prosecution, it could have a fiscal impact on the department and we would seek to reassess our budget position 
at that time.

y y \ . f c ulo n V  .A  „
Prepared by: 
Division:

Joan M. Kasson

Approved by Commissioner: 
Agency: _______

Administrative Services Division^
Bruce'NTBofelho,' ttomeyT Gen,
Department of Law

Phone:
Date:
Date:

465-5370
1/31/97
1/31/97

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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H O U S E  C O M M IT T E E  R E P O R T

Date R e fe rre d  to C om m ittee : F e b ru a ry  17, 1997 

H B  58  C IV IL  L IA B IL IT Y  

D ate  o f  C om m ittee A c tion : _

F U R T H E R  R E F E R R A L S : Finance

The J U D IC IA R Y  Com m ittee considered :

S P O N S O R  S U B S T IT U T E  F O R  H O U S E  B IL L  N O . 58

SSH B  58 

C IV IL  L IA B IL IT Y

“ A n A ct re la tin g  to c iv il actions; re la ting  to independent counse l p rov ided  unde r an insu rance p o licy ; re la ting  to 
a tto rn ey  fees; am end ing  R u le s 16 .1 , 4 1 , 4 9 , 58 , 68, 7 2 .1 , 82 , and  95 , A laska Ru les o f  C iv il P ro c ed u re ; am ending Ru le  
702 , A laska  R u les o f  Evidence; amending R u le  511 , A laska Ru les o f  Appellate P rocedu re ; and p rov id ing  fo r  an effective 
da te .”

recommends it be replaced _ the same title
with the following committee substitute S S  S f t f j ) u a )  [ ] a new title

[ ] additional referral t o __
[ j attached amendment(s)

A D O PTS:_______________

Committee c s

Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dtp0 APPROVES PRE

f ] fiscal note(s) _______________________  [ ] fiscal note(s) _

I'M-zero fiscal note(s) [ ] zero fiscal note(s)
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FISCAL NOTE
S T A T E  OF" A L A S K A  

5 5 7  L E G IS L A T IV E  S E S S IO N  
Revision Data:
Ti:l a:

BILL NO. *HB 58

Tort Reform
Dept. Affected: Alaska Court System

’ BRU:
Component:

Trial Courts

Rep. PorterSponsor: _________________
Requestor: House Judiciary COMPONENT SERIAL NO. 763

Qutio

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 PY 02 r i '  Co
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &  STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

4.9 4.9 4.9 4.9 4.9 4.9
3.7 S.7 8.7 3.7 8.7 8.7

TOTAL OPERATING 13.8 13.6 13.6 13.6 13.6 13.6
I CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( }

Fund Source (Thousands of Dollars)
1 0 0 2  Federal Receipts I
1003 GF Match
10C4GF 13.6 13.6 13.6 13.6 13.5 13.6
1005 G r / P r c g r c n  Receipts
1037 GF/Mental Health
Other
TOTAL 13.6 13.6 13.6 13.6 13.6 13.6

Estimate of any current year (FY 97) cost: Nona 
Positions
rull-Time
Part-Time 1.0 1.0 1.0 1.0 1.0 1.0
Temporary

ANALYSIS: (A.tach a separate page if necessary) 

See attached analysis.

* / .  ■ / I

Prepared by: C. S. Christensen III. Staff Counsel r  7 / Phone: 254 -8228
Agency: Alaska Court System 1 ’ . cate: 02/19/97

Approved by: Arthur H. Snowden, II, Administrative Director n U r / Data: 02/19/97
Agency: Alaska Court System

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
I 0 :M A V

Rev 1/ 37 Page i c t 3



A la ska  Court S y s tem  
F isca l A na lysis 
HB  5 8

0 2 / 1 3 / 3 7  1 2 : 3 1  Q , 1 3 u 7 2 l3 4 3 2 9 2 A D M IN .A C C O U N T IN G 0 U U 4

Personal ServiC83
Easifen,
Pro Tern Judge, fully vested, Anchorage, PPT, l 1/2 months

Salary

$3,164

Benefits 

S1 .729

Tatat

S4.893

Contractual Services

Jury Fees 
Superior Court-

42 - 1 /2  day length collateral benefit hearings witn 13 
jurors at $12 .50 a half day (from trials) 6,825

8,663

District Court-
21 - 1 / 2  day length collateral benefit hearings with 7 
jurors at $12.50 a half day (from trials) 1,838

Estimated Total Cost SI 3,556

P a g e  3  o f  3



Revision Dale: 0 2 /1 8 /9 7 _______________________ Dept. Affected: Alaska Judicial Council
Title. Civil Actions & Attorneys Provided by BRU-_________ ________  ___________ ______
____________________ Insurance Company__________________Component: ___________________________
Sponsor: Reps. Bnan Porter and John Cowdery
Requestor:__________ ____________________________________ COMPONENT SERIAL NO. 0771

F I S C A L  N O T E

STATE OF ALASKA BILL NO. HB58
1997 LEGISLATIVE SESSION ------ ----------

EXPENDITURES/REVENUES_________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 95 FY00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

17.5 16.7 16.7 16.7 16.7 16.7
1.3 1.3 1.3 1.3 1.3

9.0 1J2 12 1.2 1.2 1.2

TOTAL OPERATING 26.5 19.2 19.2 19.2 19.2 19.2

[CAPITAL EXPENDITURES | I I I I I I

ICHANGE IN REVENUES ( ) | | | | | |

FUND SOURCE_____________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

28.5 19.2 19.2 19.2 19.2 19.2

TOTAL 26.5 19.2 19.2 19.2 19.2 19.2

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0
1 1 1 1 1 1
1 1 1 1 1 1

Estimate of current year (FY 97) cost: $ None
ANALYSIS: (See attached pages)

Prepared by: 
Agency:

William T. Cotton, Executive Director Phone: 279-2526
Alaska Judicial Council Date: 2/19/97

Approved by: 
Agency:

William T. Cotton. Executive Director
Alaska Judicial Council Date: 2/19/97

Rev 1/97

PREPARER TO PROVIDE A U . DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
F o r  fu rth e r d is tribu tion  in fo rm ation , c a ll the G o v e rn o r ’s  Leg is la tiv e  O ffic e

Page 1 of 1



Analysis for Alaska Judicial Council 
Fiscal Note on HB 58: 

Civil Actions and Attorneys Provided by Insurance Company

The b i ll assign* two tasks to the A laska Judicial Council: (1 )  review  and report on  alternative 
dispute reso lu tion  (A D R ) program s in  other states; and (2 )  collect, analyze and report on A laska c iv il 
cases w h ich are settled. The costs o f  the two functions are discussed separately.

1. Review of ADR Programs

The b i ll p rovides:

Section 0 9 .4 2 .0 1 0 . L eg is la tiv e  In te n t  It  is the intent o f  th is 
leg is la tion  to  create a p i lo t alternative dispute reso lu tion  procedure 
w ith in  the existing c iv i l litigation  system in order to p rom ote the 
tim e ly , inexpensive and e ffic ien t reso lution o f  c iv i l disputes.

Sec. 09.42.020. P i lo t  program f o r  alternative dispute 
resolution. The A laska Judicia l Council shall consult w ith the A laska 
D ispute Settlement Association , rev iew  court sanctioned a lte rnative 
d ispute reso lu tion  program s in other states and in the fede ra l court 
system , and m ake recommendations to assist the leg islature and the 
A la ska  C ou rt System  in  the establishment o f  a  p ilo t p rog ram  fo r  
a lte rnative dispute reso lu tion  w ithin the A laska C ou rt System . The 
A laska Judicia l Council sha ll submit a written report to the legislature 
and to the A laska Supreme Court within six months a fte r the effective 
date o f  this leg is lation . The report shall include specific types o f  
p rog ram s; specific types o f  cases within each p rog ram  which are 
amenable to  alternative dispute resolution; the cost to  the parties and 
to the A laska  C ourt System  under these p rog ram s; and the 
qua lifica tions o f  the neutrals who w ill provide dispute reso lu tion  
services under the program s, includ ing nonlawyers.

Sec. 0 9 .4 2 .0 3 0 . D e fin ition s . In  this chapter,
(a )  “ alternative dispute resolution" is lim ited  to arbitration, 

m ed iation and early neutral evaluation.

T h e  C ounc il w ou ld  hire a  contract attorney to complete much o f  the rev iew  o f  A D R  
program s. The attorney w ou ld  be paid $35  per hour fo r 2 0 0  hours fo r  a total o f  $ 7 ,000 . The contract 
a tto rney w ou ld  w ork with C ounc il s ta ff to  complete the project. O ther costs w ou ld  include a 
tem pora ry  secretary, long distance te lephone, and costs fo r  various books and other literature.



ADR Costs Summarized

Personnel
Tem porary Secretary 
5 0  hours @  $ 1 6 .3 8 / hou r $ 841

Contractual
Contract A ttorney (2 0 0  hours @ $3  5 /hou r)
Telephone
B ook s

$7 ,0 0 0  
$ 5 00  
$ 3 00

TOTAL 58,641

2. Review of Settlement Data

The b i ll p rov ides in  re levant part:

Sec. 4 2 . A S  0 9 .6 8  is amended by adding a new  section to  read:
Sec. 0 9 .6 8 .1 3 0 . C o lle c t io n  o f  se ttlem en t in fo rm a t io n .

(a ) Except as p rov ided  in (c ) o f  th is section , the A laska  Jud ic ia l 
C ounc il sh a ll co llec t and eva luate in fo rm ation  re lating to the 
com prom ise o r  other settlement o f  a ll c iv il litigation . The 
in fo rm ation , inc lud ing the case nam e and fi le  number, a  general 
descrip tion o f  the c la im s being settled , the d o lla r am ount o f  the 
settlement to w hom  it was paid, and any nonmonetary terms, shall be 
co llected on  a fo rm  developed by the counc il fo r  that purpose.

(b )  The in form ation  received by the council under (a )  o f  th is 
section is confidentia l. This restriction does not prevent the d isc losure 
o f  summaries and statistics in a m anner that does not a llow  the 
identification o f  particu lar cases o r parties.

(c ) The requirements o . (a ) o f  this section do not app ly  to the 
fo llow in g  types o f  cases:

( 1 )  d ivorce and d isso lu tion ;
( 2 )  adoption, custody, support, v isitation , and 
emancipation o f  ch ild ren ;
( 3 )  children in need o f  aid cases under A S  4 7 .1 0  o r  
de linquent m inors cases under 4 7 .1 2 ;
( 4 j  domestic v io len ce  protective orders under A S  
1 8 .6 6 .1 0 0 -1 8 .6 6 .1 8 0 ;
( 5 )  estate, guardianship, and trust cases filed  under A S
13;
(6) small claims under AS 22.15.040.



The Council estimates that 8 .0 0 0  settlement fo rm s w ould be filed  per year. The data wuuld 
be en tered into a M ic roso ft Access database (estim ating fou r minutes per fo rm ). A  data entry 
em p lo ye e  a lso  w ou ld  rev iew  app rox im ate ly  5 0 0  case files per year to check the accuracy o f  the 
settlement data and put the settlements in context (estimated 2 0  minutes per case). F ina lly , the data 
em p loyee  w ou ld  spend about 3 0 0  hours c leaning the data and working w ith Judicial Council s ta ff 
to conduct the p re lim ina ry analysis.

C ounc il s ta ff w ou ld complete the analysis and issue a fa ir ly  b rie f annual report based on the 
settlem ent fo rm s. A  m o re  extensive report w ou ld  be prepared in the third year based on data both 
from  the settlement fo rm s and the case data. T he tim e o f  existing Council s ta ff is not included in  the 
fisca l note.

O the r costs inc lude short trips to Fa irbanks and Juneau to co llect case data, a tem porary 
sec ie ta ry fo r  fo rty  hours, and a sm a ll am ount fo r  p rin ting and postage.

Settlement D a ta  Review Annual Costs Summarized

Personnel

One Part-time Data Entry/Ana lysis Employee
8 .0 0 0  fo rm s @ 4 m inutes each = 533  hours
5 .0 0 0  case file s  @  20  m inutes each = 1 6 7  hours 
D a ta  cleaning and P re lim  A na lysis = 3 0 0  hours

T o ta l H ou rs : 1 ,000  @ $ 1 6 .0 0  per hour = $1 6 ,0 0 0 .0 0

T e m p o ra ry  S e c re ta ry  
4 0  hours @  $1 6 .8 3  pe r h ou r = $  6 7 3 .2 0

Travel
O ne 5 day trip  to Fa irbanks 
O ne 3 day trip to Juneau

$ 7 0 0 .0 0
$ 6 0 0 .0 0

Contractual

Postage and Prin ting $ 1 ,200 .0 0

TOTAL $19,173.20

TO TA L P . 0 0
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In November of 1987, MICA went to trial on the Justice v. Humana Hospital Case. 
MICA insured each of the three defendants including the hospital on a “tail” policy purchased 
when Humana brought Community Hospital. The two physician defendants were dropped the 
day before trial by the plaintiff's attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May o f 1982 for injuries 
received from a fall in an Anchorage bar. The visits were both in the middle of the night and 25 
hours apart. 48 hours later the patient presented liimself to Los Angeles County Hospital where 
he was admitted and discharged the next day. He was admitted yrt again five days later, 
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:
Separate suits were filed in California and later in Alaska. L.A. County made a 

settlement with an agreement that if  the plaintiff was successful in Alaska, L.A. County could 
recover 1/3 o f  the Alaska award to a maximum o f  $300,000.

TRIAL RESULTS:

MICA tried to join LA . County Hospital in a joint defense. Certainly they were 
responsible for the last and longest treatment. Our court would not allow this and further would 
not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the 
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling 
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in 
excess o f $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in 
California is substantial. Tort Reform legislation would have had an absolute impact on the 
results o f this case. Under Tort Reform legislation-
• the extent o f L.A. County’s negligence would have to be considered;
• the percentage o f fault for Humana would be affected under joint and several 

liability;
• collateral source from the L.A. settlement would have to be offset and;
• a cap on non-economic losses would have impacted the judgement.

MICA feels this is an excellent representation o f  the positive effects o f  California tort 
reform. Because o f  the positive effects o f California tort reform. Because o f our own laws, 
Alaskans paid in the cxircme for a plaintiff that had been compensated elsewhere. Our analysis 
of the Justice case leads us to the irrevocable conclusion that tort reform legislation will decrease 
costs to Alaska and its citizens.
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COMPARISON OF RESULTS IN JUSTICE 
With Mandated Structured Settlements

California
(WITH Tort Reform)

($1,344,000) $32,000 paid 
par year for life 
expectancy of 42 years

Alaska
(WITHOUT Tort Reform)

$75,000 payment on 
July 1,1995.

$200,000 payment on 
July 1.2005.

$400,000 payment on 
July 1,2015.
Present value o f future 
payment of total jury 
verdict o f $2,019,000 
as of July 1 ,1985.

Plus cash payment on 
July 1,1985.

Plus attorney fees present 
values as of July 1 .1985,
Pius coats

Subtotal

Defense cost

Total

$305 ,518

28.113

28,101

22,125

$ 383,958

50.000

130,000
15.000 

$578 ,958

unk 

$ 578.S53

Total jury verdict

Less plaintiffs 10% comparative 
negligence

Present value of L. A. Hospital 
settlement as of July 1,1985.

Collateral benefits pursuant to 
AS 09.55.548(b)
Subtotal

Prejudement interest @  10.5% 
per annum from May 30 ,1982 
(date of injury) through 
March 16.1988.

Rule 82(a) attorney fees

Subtotal

Insurance, Defense fees 

Total

$ 1,448,160

(144,916) 
$ 1,304,244

(210 ,201 ) 
$ 1,094,043

(89,378) 

$ 1.004,660

683,534

171,319

$ 1,859,516 

501,605 

$ 2,361,123

QQES TQRT REFORM WORK?

The effect o f mandated etructured aettltfnenU:

In  California, tho plaintiff received $2,214,000 from a structured settlement for a prosent cost of S578.D58. 
In Alaska, the plalntoff rooelved $1,859,518 with a present cost of $1,859,518.
The prssent cost to health care consumers in Alaska in 3.2 times the amount In California.



A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n
4107 Laurel Street •Anchorage, Alaska 99508«(907) 562-2662 * (907) 561-2063 (tax)

S t  M ed 9 s s o c  T E L  N o . 5 6 1 - 2 0 6 3  F e b  2 4 . 9 7  9 : 4 1  N o . 0 0 2  P . 0 2
« *

February 24 , 1997

The H onorab le Joseph Green 
Chairman, House Judiciary Committee 
House o f  Representatives 
Stale Capital (M S 3 1 00 )
Juneau, A K  99801 -1 182

Subject: SSHB58 - C ivil Justice Refo rm

Dear Representative Green:

The A laska State Medical Association (A SM A ) is comprised o f  nearly 500 physicians located 
throughout Alaska. The A SM A  House o f  Delegates and Board o f  Trustees would like to  thank 
you lo r  providing the opportunity fo r  ASM A to testify on its recommendations fo r  modifications 
to the civil justice system.

Physicians in A laska practice in unique and challenging circumstances. O ur goal is to provide the 
most appropriate and best medical care possible to ou r patients. O u r profession is facing 
increasingly complex issues involving new leclinology, moral and ethical situations, and fiscal 
pressures from  all fronts.

The practice o f  medicine in A laska is typified by the sole practitioner or small clinic practices 
which are essentially small burinesses. But this too is changing with managed care appearing 
throughout A laska which brings its own special considerations. Questions arise as to  quality o f  
care in a managed care setting that is driven perhaps more by fiscal considerations than by the 
medical condition o f  the patient. These fiscal considerations are being driven by others than the 
treating physicians. Such circumstances provide fo r further complications and uncertainties in the 
applications o f  the civil justice system to the practice o f  medicine.

ASMA has been on record fo r  many years supporting changes in the civil justice system that 
provide fo r  less uncertainties in the system while not keeping any person from  the courthouse. 
Those changes are as fo llow s:

I . Ceiling on Non-econom ic Damages
A SM A  recommends,a ceiling o f  $250 ,0 00  on recovery from  non-economic damages 
which are those intangibles such as pain nnd suffering. N o  limit is suggested on 
proven economic damages such as loss o f  earnings and medical expenses.
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§
No caps o r extremely high ceilings fo r  non-economic damages provides fo r  a system 
along the lines o f  a lottery. Uncertain, extremely high potential awards lead to high 
professional liability insurance rates wliich in turn leads to more physicians going 
without such coverage. An uninsured doctor may not have the assets to  satisfy a 
judgment fo r  loss o f  earnings and future medical expenses let a lone an award fo r  non­
economic damages.

2. Limits on Attorney Fees
A  sliding attorney’ s contingency fee schedule Is recommended as fo llow s:

4 0%  o f  the first $ 50 ,000
33 1/3% o f  the next $50 ,000
2 5%  o f  the next $500 ,000
15%  o f  any amounts in excess o f  $600 ,000

Sufficient, appropriate net compensation to the injured party is the goal o f  the 
recommendation while providing fo r  just compensation to the injured p a rly ’ s 
attorney.

3 . Collateral Source Evidence
A llow  a defendant (e .g ., physician) to introduce evidence pertaining to amounts o f  
other proceeds received by a plaintiff due to the situation that resulted in the lawsuit. 
Examples o f  those proceeds are insurance proceeds and workers compensation 
payments. This prevents the unjust recovery o f  duplicate payments fo r the same loss.

4 . Periodic Payment o f  Future Damages
When an award fo r  future damages exceeds $50 ,000 , a llow  either party to  require the 
court to provide that the judgment be paid in installments over the term o f  the 
plaintiff’ s disability.

This allows fo r the purchase o f  an annuity to  make future payments as and when they 
arise - a significant savings over an immediate lump-sum payment o f  an entire award.

5. Arbitration
A llow  physicians to contract with patients fo r  mandatory arbitration o f  malpractice 
claims,

6. Statute o f  Limitation
Maintain a statute o f  limitation that requires an action fo r injury o r  death against a 
physician to be filed within 2 years o f  when the person knows o r should have known 
o f  the injury. However, fo r  children under age six, require that action be brought 
before age eight o r within tw o years, whichever is longer. But, the clock stops i f  there 
is fraud, intentional concealment o f  facts, o r i f  there exists an undiscovered foreign 
body ( o f  no therapeutic o r diagnostic purpose) in the body o f  the injured child and the 
action is based on thfe presence o f  the foreign body.

2
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7. Statute of Repose
Incorporate a general statute o f  repose that prevents suits from being brought after 
eight years measured from  the date o f  the act that caused the iiyury o r death. The 
statute o f  repose applies without regard to  the statute o f  limitation. However, any 
statute o f  repose should not apply in cases involving intentional acts o r i f  intentional 
concealment o f  tacts occurred that resulted in a delay o f  more than eight years before 
the basis fo r  the legal action was known.

8. Panel System
A SM A  recommends the continuation o f  the panel system, Although, complete mid 
credible empirical data which would indicate the impact o f  the panel system is 
impossible to  develop, anecdotally many ASM A member physicians feel it is important 
and worthwhile fo r  the panel system to remain in place. ASM A would consider a 
change in the method o f  selection o f  the panel to a llow  each side to  choose a physician 
member with then those two members selecting a third physician. H owever, the 
physicians chosen should be physicians both licensed and actively practicing medicine 
in Alaska.

A SM A  would also recommend that the "bias”  questionnaire be changed so as to ferret 
out on ly real conflicts o f  interests as opposed to perceived conflicts. It w ou ld also 
appear that the existing questionnaire may be easily "gamed”  by physicians not 
wanting to serve.

A SM A ’ s experience is that it is not unusual fo r 40 suits involving medical malpractice 
to  be filed each year which tend to take approximately two years to  be adjudicated. 
Therefore, at any given point in time approximately 240 A laska physicians are 
impaneled. This is ove r 2 0%  o f  all physicians in Alaska, a significant contribution to 
the system fo r which, in most cases, the service is done pro bono.

The above are outlines o f  the features o f  civil justice reform  that ASM A member physicians feel 
should be adopted. Many o f  the above are incorporated in SS I1B58. F o r those that aren ’t,
A SM A  recommends amending SSH B58 to include them. Specifically, the absolute cap o f  
$ 250 ,000  on non-cconomic damages is recommended to be incorporated. The general concepts 
underlying SSH B58 are supported by ASMA,

The underlying purpose in the above is to provide some certainty where little certainty currently 
exists. Imposition o f  certainty provides fo r  greater predictability and should result in reduced 
premium rates lo r  professional liability coverage. Similar measures were adopted in Californ ia 
nearly 20 years ago with one result being that overa ll medical malpractice insurance premiums in 
California are ha lf o f  what they are here in Alaska.

Low er rates should result in m ore physicians having professional liability insurance coverage with 
sufficiently high limits. This result should provide fo r added peace o f  mind to patients.

3
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Should you  have any questions o r  comments you may direct them to any o f  the fo llow ing people:

ASM A Board o f  Trustees

Pau l Raymond M D , President, Cynthia B roo ke  M D ,
235 -7000 , fax 2 3 5 -4 05 0  563-8588 , fax 563-6903

John J. Smith M D , Patrick B rady M D ,
276-5222, fax 278-9044 261-3102, fax 261-4882

Kevin  M . Tomera M D , Douglas G . Smith M D ,
276 -2903 , fax 2 7 8 -8 05 2  272 -2571 , fax 272-6751

Lee  Schlosstein M D , David E. Johnson M D ,
563 -3929 , fax 562 -2 848  225-5144 , fax 247 -0920

James J. Jordan, Executive D irector, ASM A ,
562 -2662 , fax 561 -2063

Thank you  again fo r  opportunity to provide testimony.

Sincerely,

James J, Jordan 
Executive D irector

4
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for Me rad ice
R e f o r m s  W o r k  B e s t  a s  a  P a c k a g e .  S t u d y  S h o w s

By Jeffrey Speicher
lmost everyone agrees: The 
medical malpractice system in 
the United States serves no one 
well. Although a few multimil­
lion dollar settlements draw 
public attention, most Individ­
uals who suffer real injury at the 
hands of their physician or hos­
pital accept leas than the flail val­
ue of their claim—and endure 
long delays before receiving 
compensation. Those most 

harmed—people left with lifelong medical needs or perma­
nent loss of income—are most likely to be underpaid.

Physicians, who in the 1950s faced a l-in-7 chance of 
being sued over the course of a career, now sec the odds re­
duced to l-in-7 per year, As a result malpractice insurance 
premiums have skyrocketed, causing many practitioners to 
abandon their specialties or adopt costly dcfensivc-mcdicinc 
procedures. Many insurers, buffeted since the early 70s by 
recurrent cycles of higher claims frequehcy and larger jury 
awards, have withdrawn from the market, which has reduced 
availability of coverage and further driven up coses. And as 
for attorneys . . . .  well, even some thoughtful legal schol­
ars believe the system is nut of whack.

According to Randall Bovbjcrg of Washington’s Urban 
Institute, author of numerous studies on medical malprac­
tice, many of the system’s problems arise from a basic dif­
ference between doctors and lawyers: Physicians think about 
healing injuries, attorneys about resolving disputes. Says 
Bovbjerg, “Doctors see medical malpr. r'r '. is a way to make 
injured patients whole—financially as well as physically. 
Lawyers conic Into the process after a conflict arises, and 
their focus is on justice for their client,”
Jeffrey Spekber is  manager of member communications 
fo r ihc Academy and an editor fo r Contingencies,

This difference In worldview intertwines medical mal­
practice with the legal system. Malpractice must balance the 
need to compensate deserving claimants, deter future viola­
tions by making doctors more careful, and obtain justice for 
both patients and medical providers. All tills from what Bovb- 
jerg defines as "mainly an insurance system run by experts.”

A group of those insurance experts, members of the 
American Academy of Actuaries, recently suggested an ap­
proach to make the system less costly. According to the 
Academy report, “Medical Malpractice Tort Reform: 
Lessons from die States,” the mixed results of reform 
attempts by the scates point the way to effective federal 
action.

“Congress should adopt a comprehensive approach to 
tort reform by adopting a package of measures," says Jim 
Hurley, an actuary with Tiilinghast/Towcrs Perrin and leader 
of the Academy group. “Our report provides a synthesis of 
measures that have been effective at the state level.”

A Package Deal
The California Medical Injury Compensation Reform Act 
(MICRA) of 1975 shows the success of the package ap­
proach. Before MICRA’s adoption, the state’s percentage 
of total U.S. loss payments was significantly higher that its 
proportion of the nation’s physicians. By 1981, California’s 
loss payments had dropped and were about even with its 
percentage of physicians. Costs continue to fall, even as Cal­
ifornia’s share of physicians remains stable. Writes the Acad­
emy group: “The relationship of decreased relative costs to 
the timing of reform provides 6trong evidence for the ef­
fectiveness of the MICRA package.” [See Figure 1.]

At the head of the Academy’s list for lawmakers is a na­
tionwide cap on jury awards for noneconomic damages such 
as pain and suffering. As evidence, Hurley points to Ohio 
where malpractice costs fell after a 1975 cap on damages, 
only to rise dramatically after court challenges led to a 1985
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Malpractice Loss Payments in California as a Percentage of the U.S. Total, 1975-94
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ruling that overturned the cap. [See Figure 2.]
Such a cap should be established on a pcr-medical-injury 

basis at a level low enough to have an impact—at $250,000, 
for example. In addition, a mandatory collateral source off­
set rule is needed to ensure that double and triple indem­
nification cannot be collected through multiple suits. Un­
der this rule, a jury or judge would have to consider 
compensation paid from other sources.

Above all, the Academy report warns against piecemeal 
or faulty changes. Loss experience in New York shows that 
the individual tort reform measures adopted in that state 
over the past two decades did not improve costs relative to 
die U.S. total. “Poorly crafted malpractice reform—either

Above oil. the Academy report warns 
against piecemeal o r  faulty changes . 
“ Poorly crafted malpractice r e f o rm -  
either individual m easures that are too 
limited or broad transformations that 
are too  fa r - r e a ch in g -c on  have 
unintended con sequen ces  that drive 
up c o s ts .”

individual measures that arc too limited or broad transfor­
mations chat arc too far-reaching—can have unintended 
consequences that drive up costs,” says Hurley.

The Academy's suggested approach involves what med­
ical malpractice experts call “takeaway” reforms—preserv­
ing the current reliance on the tort system, but eliminating 
some of the costliest and most abused features.

Other voices in the debate, including representatives of 
the medical community, call for a back-to-the-drawing-board 
approach. Unfortunately, the design that comes back often 
relies on a no-fault model. Wliiie no-fault medical mal­
practice insurance would largely untangle the process from 
the legal system, no-fault often rewards individuals whose 
claims would otherwise be denied. Says Hurley, “No-fault 
would drive frequency of claims through the roof—some 
argue by a factor of at least two and perhaps by a factor of
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eight or more. It’s scary how many things can be compen­
sated under the typical no-fault system.”

Frequency of claims, according to Hurley, is the key dri­
ver of costs. “Over the past two decades, the plateaus and 
surges of claims frequency have been difficult to anticipate 
and measure, but the long-term trend has been up,” says 
Hurley. Size of claims also is an important cost factor, but 
dollar amounts in settlements have been increasing in a more 
predictable fashion over time.

No-fault also would take most cases out of court and 
make malpractice a transaction between insurer and claimant. 
Advocates claim that this would cut legal costs—which are 
enormous. For example, according to the Insurance Ser­
vices Office, legal defense costs for insurers alone account­
ed for 14 percent of total tort costs in 1992.

However, experience in Florida and Virginia, where no- 
fault for obstetric cases is already in place, docs not show 
substantially reduced costs or less need for legal counsel. 
Says Bovberg, “Everyone who uses die no-fault system in 
Florida and Virginia consults a lawyer."

Other options exist. A proposal by Jeffrey O’Connell, 
professor at the University of Virginia School of Law, seeks 
a middle way between no-fault and status quo. He would 
shorten the process and lower costa through an early offer 
of payment of noneconomic damages.

O’Connell is blunt about his disgust with the current 
state of affairs. “Medical malpractice is a nightmare of use­
less circularity," he says. However, according to O'Connell, 
the system is not consistently biased against defendants. 
Most proposed changes, on the other hand, invariably fa­
vor the defendant. Justice—as well as political reality— re­
quires benefits for the plaintiff as well.

“Reform requires a quid pro quo," says O'Connell. 
“While the Academy has described quite luridly the options 
for takeaway reform, such measures could not get chruugh 
Congress without being so watered down as to be mean­
ingless," says O’Connell. “True reform should involve a fair 
trade: making it easier for claimants to be paid, but paying 
them less, as under workers compensation laws.”

An Offer You Can’t Refuse
O’Connell’s ideas have found sponsorship on Capitol Hill. 
A bill introduced in the 104th Congress by Sen. Mitch Me-
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Connell (R-Ky.) would create an early-offcr plan for all tort 
claims, including medical malpractice. Under the proposal, 
a defendant in a personal injury claim is given the option of 
offering payment to the injured party within 180 days of 
the claim. The defendant purchases for the claimant a com­
prehensive major medical insurance policy that covers med­
ical expenses, rehabilitation, and lost wages beyond monies 
received from collateral sources. In addition, reasonable 
hourly fees for the claimant's attorney would be paid.

Claimants who are offered such a settlement within 180 
days of the claim would be obliged to accept. This won’t 
get egregious medical offenders off the hook, however. A 
normal tort claim could be pursued for noneconomic dam­
ages, but with a highcr-than-current standard of evidence.

Medical malpractice is a  nightmare of 
use less circularity.

The plaintiff must prove that the medical provider’s mis­
conduct was wanton or intentional.

Because the defendant would not be forced to offer a 
settlement, physicians and their insurers could rake their 
chances in court in the case of bogus claims. However, the 
risk might be too great. O’Connell cites a prominent med­
ical malpractice defense lawyer who estimates that he’d mike 
an early offer In 200 of rhe his firm’s 250 current cases. So 
the balance is tipped toward the defendant, but not with­
out providing a substantial benefit to the plaintiff: Timely 
resolution and quick settlement.

The limit on legal fees would discourage what O’Con­
nell calls “the unconscionable abuse of the system by some 
members of my profession.” Among other criticisms, the 
Virginia professor points out that contingent fees arc often 
not truly contingent on risk. Attorneys take the same set* 
dement percentage from open-and-shut cases as from com­
plex cases, a practice that subsidizes work on failed litiga­
tion and which O’Connell denounces as an illegal tax on 
deserving claimants.

Hurley gives O’Connell’s proposal a mixed review. “To 
its credit, the early-offcr plan is not mandatory for defen­
dants, which leaves the tort system in place to challenge 
claims perceived as nonrncritorioussays Hurley. He also 
notes that periodic insurance payment to claimants allows 
compensation to be made as costs are incurred, eliminating 
the burden of large lump-sum payouts. Also, O’Connell’s 
plan emphasizes nvo fundamentals that the Academy report 
Identified: mandatory recognition of collateral benefits and 
controlling noneconomic damage costs. In fact, the O’­
Connell plan eliminates consideration of noneconomic dam­
ages altogether unless the case goes to court.

However, Hurley notes, the periodic payment plan the­
oretically would have to remain in force for decades. Will 
claimants be out in the cold after the disability policy lim­
its arc reached, or will the insurer face unlimited exposure? 
Another concern: Like no-fault, the carly-offer plan could 
give incentives for unmerited claims. Insurers may pay a 
doubtful claim rather than incur expensive litigation costs

The Revolution In 
Reinsurance Administration.
It begins not with a BANC... but with a  CLICK.
CPS-STAR Is tho customized life reinsurance administration 
software for Windows that gives you the power to process 
assumed business as well as self-administer ceded reinsurance.
• Translate and dmport transactions from any system

• Extract any data to other system*
• Produce ad hoc reports

• Automatically manage retention
STAR also provides EDI capabilities 

and Year 2000 compliance.
To find out more 
about CPS-STAR, 
call 203.324.9203
Softw are
i a
Administer 
Reinsu rance
cowura reoCMMWNC * srenMi

and risk a large judgment award. In addition to Increased 
costs, Hurley worries about a basic question: “Is it the right 
message to send to individuals who think donors and in­
surers have deep pockets? The system may have practical ad­
vantages, but in terms of equity, it is hardly fair.”

No matter whi *ii remedy is tried, no action will slash pre­
mium costs immediately, Hurley cautions. “Tying tort re­
form to premium reductions, as has been done in some 
states, is unrealistic,” he say s. “There is little evidence that 
the cost savings can be translated directly into lower costs 
for health carc providers. More likely, reform will slow the 
rate of premium cost increases.”

The course of reform will be determined by elected of­
ficials at the state and federal levels. The debate will be long, 
no matter which option—if any—is approved. In the mean­
time, the cost of inaction continues to be passed on to the 
public in the form of increased medical fees and reduced 
services.

By working together in recent years, insurers and health­
care providers have begun to bring medical spending un 
dcr control. Effective medical malpractice reform is one way 
to keep the momentum going. TU
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A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE GREEN

TO: HB 58

1 Page 16, following line 5:

2 Insert a new bill section to read:

3 "* Sec. 35. AS 09.65 is amended by adding a new section to read :.

4 Sec. 09.65.085. Civil liability of electric utility, (a) A utility offering

5 electrical service to the public for compensation under a certificate of public

6 convenience and necessity issued by the Alaska Public Utilities Commission under

7 AS 42.05.221 may not be held strictly liable for property damage, death, or personal

8 injury resulting from an act or omission of the u t i l i ^ x ^

9 (b) This section does not preclude liability for civil damages that are the result

10 o f an intentional, reckless, or negligent act or omission.”

11 Renum ber the following bill sections accordingly.

~th~&
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A M E N D M E N T

0-LS0056\H.2
^ ^  Ford

2/24/97

T O : H B  5 8

1 Page 16 , fo l lo w in g  lin e  5 :
2 In se rt a new  b ill sec tion  to read:
3 " *  S e c . 3 5 .  A S  0 9 .6 5  is am ended by adding a new  section  to read:
4  Sec . 0 9 .6 5 .0 8 5 . C iv i l l ia b i li t y  o f  e le c t r ic  u t i l i t y ,  (a )  A u t i li ty  o f fe r in g
5 e le c tric a l se rv ice  to the pub lic  fo r  com pensa tion  unde r a c e rtific a te  o f  pub lic
6  conven ience  and necessity  issued by the A la s k a  P u b lic  U t i li t ie s  C om m is s io n  unde r
7 A S  4 2 .0 5 .2 2 1  m ay not be he ld stric tly  liab le  fo r  p rope rty  dam age , death , o r  p e rsona l
8 in ju ry  re su lting  f ro m  an act o r  om iss ion  o f  the u tility .
9  (b ) T h is section does not preclude lia b ility  f o r  c iv il damages that are the resu lt

10 o f  an in ten tiona l, re c k le ss , o r  neg lig en t act o r  om iss ion ."

11 R en um be r the fo llo w in g  b i l l sections acco rd ing ly .
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*
A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE CROFT

TO: SSHB 58

1 Page 6 , lin es 3 - 2 0 :
2 D e le te  a ll m ate ria l.
3 In se rt new  subsections to read:
4 " (b ) E xcep t as p rov ided  in (c ) o f  th is section , the cou rt sh a ll requ ire  depos it
5 into the genera l fund o f  w  percent o f  that po rtion  o f  the pun itive dam ages aw ard  that
6 is equa l to o r  less than the greater o f  th ree tim es the am oun t o f  com pen sa to ry
7 dam ages o r  $ 3 0 0 ,0 0 0 .
8 (c ) T he cou rt sh a ll requ ire deposit in to  the genera l fund  o f  5 0  percent o f  that
9 po rtion  o f  the pun itive damages aw ard that is equal to o r le ss than the g reate r o f  fo u r

10 tim es the am oun t o f  com pensa to ry  dam ages aw arded  o r  $ 6 0 0 ,0 0 0 ,  i f
11 ( 1 )  the w rong fu l conduct o r  om iss ion  a rose  in connec tion  w ith  a
12 com m erc ia l ac tiv ity  m otivated  by fin anc ia l ga in ; and
13 ( 2 )  the lik e lih o o d  o f  death o r se riou s b o d ily  in ju ry  f r o m  the
14 c om m erc ia l ac tiv ity  was p rev iou s ly  know n by the pe rson  re sp on s ib le  fo r  m ak ing
15 p o lic y  dec is ions re la ting  to the com m erc ia l ac tiv ity  and the kn ow led g e  was ga ined
16 from  p rev iou s instances o f  death o r  se rious b o d ily  in ju ry  a ris ing  from  the sam e
17 w rong fu l conduct o r  om iss ion , regard less o f  where the p rev iou s w ron g fu l conduct o r
18 om iss ion  occu rred .
19 (d ) I f  a cou rt o r  ju r y  aw ards pun itive  dam ages unde r (a )  o f  th is sec tion , the
20  cou rt sh a ll requ ire  that 100  percent o f  the pun itive  dam ages aw ard  that exceeds the
21 m ax im um  am oun ts described under (b )  o r  (c ) o f  th is sec tion , as ap p lic ab le , be
22  d epos ited  in to  the gene ra l fund o r  the A la s k a  perm anen t fu n d  unde r A S  3 7 .1 3 .0 1 0 .
23 T he party paying the punitive damages sha ll e lec t which fund  sh a ll rece ive the m oney
24  requ ired  to be paid under this subsection .
25 (e ) T he  p rov is ion s o f  this section do not g rant the state the right to f i le  o r  jo in

- 1 -



1 Page 20, lin e  2 , fo l lo w in g  "allocating1':

2 In se rt " fees and"

0-LS0056VH.5 -
Ford

2/25/97

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: SSHB 58

- 1 -
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1 Page 10 , lin es 1 - 4 :
2  D e le te  "The tr ie r o f  fact m ay ass ign  a p e rc en tag e  o f  fa u lt  to  [D E T E R M IN E  T H A T ]
3 tw o  o r  m o re  persons [A R E  T O  B E  T R E A T E D  A S  A  S IN G L E  P A R T Y ]  i f  their conduct was
4  a cause o f  the dam ages c la im ed  and the separate act o r  om iss ion  o f  each  pe rson  canno t be
5 d isd ngu ish ed ."
6  In se rt " [T H E  T R IE R  O F  F A C T  M A Y  D E T E R M IN E  T H A T  T W O  O R  M O R E
7  P E R S O N S  A R E  T O  B E  T R E A T E D  A S  A  S IN G L E  P A R T Y  IF  T H E IR  C O N D U C T  W A S
8 A  C A U S E  O F  T H E  D A M A G E S  C L A IM E D  A N D  T H E  S E P A R A T E  A C T  O R  O M IS S IO N
9 O F  E A C H  P E R S O N  C A N N O T  B E  D IS T IN G U IS H E D .] "

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: SSHB 58

-I-



A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  P O R T E R
T O : S S H B  58

P ag e  7 , lin e  8 :
D e le te  " [F U T U R E ]"
In se rt "fu tu re "

P a g e  8 , lin e  I :
D e le te  " [F U T U R E ]"
In se rt "fu tu re "

0-LS0056\H.7
Ford

2/25/97



JVIaska jiiate ^legislature

y&oust of R̂epmentaiUies
H o u s e  Ju d ic ia ry  C o m m it te e

State Capito l, Room 120 
Juneau , A la ska  99801 -1182  

(907 )465 -4990

MEMORANDUM

D a t e :  F e b r u a r y  2 7 ,  1 9 9 7

To: M ik e  F o r d ,  L e g i s la t i v e  L e g a l

From: L i s a  K i r s c h ,  H o u s e  J u d i c i a r y  C o m m it t e e

R e :  A m e n d m e n t  t o  H B  5 8

H B  5 8  p a s s e d  o u t  o f  H o u s e  J u d ic ia r y  th is  m o r n in g  w i th  th e  f o l lo w i n g  
a m e n d m e n t s .

1 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . l
D e le t e  th e  p e r i o d  o n  l i n e  8 ,  a f t e r  " u t i l i t y "  in s e r t ,  " r e la t in g  to  th e  
p r o d u c t i o n  o r  d e l i v e r y  o f  e le c t r i c a l  s e r v i c e . "

2 )  R o k e b e r g ' s  a m e n d m e n t :
P a g e  8 ,  l i n e  1 3
D e le t e  " A n c h o r a g e  a l l  i t e m s  in d e x "
In s e r t  " U .S .  C i t y  A v e r a g e ,  a l l  u rb a n  c o n s u m e r s ,  a l l  i t e m s  in d ic e s "

3 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . 5 - - a d o p t e d  a s  w r i t t e n
4 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . 6 - a d o p t e d  a s  w r i t t e n
5 )  A m e n d m e n t  0 - L S 0 0 5 6 \ H . 7 - - a d o p t e d  a s  w r i t t e n

W e  n e e d  th is  in  f i n a l  f o r m  A S A P .  I  b e l ie v e  th is  is  b e in g  re a d  a c ro s s  
a s  I  w r i t e .  T h a n k s  v e r y  m u c h .
A n y  p r o b le m s  o r  q u e s t io n s ,  c a l l  m e  a t  4 9 9 0 .
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A M E N D M E N T

OFFERED IN THE HOUSE

TO: SSHB 58

B Y  R E P R E S E N T A T IV E  G R E E N

1 Page I ,  lin e  3 :
2  D e le te  "a n d  9 5 "
3 In se rt "9 5 , a n d  1 0 0 "

4  Page 15 , fo llo w in g  lin e  2 9 :
5 In se rt a new  b i ll section to read:
6  " *  Sec. 3 4 . A S  0 9 .5 5  is amended by adding a new section to  read :
7  Article 10 . M alpractice Action Against Design Professional.

8 Sec. 0 9 .5 5 .7 0 0 . M andatory m ediation, (a ) A  c iv i l action  against a design
9 p ro fe s s io n a l seek ing  damages re su lting  from  p ro fe ss ion a l neg lig ence sh a ll be

10 subm itted  to m ed ia tion  un less a ll the parties to the c iv i l action  agree to w a ive
11 m ed ia tion . The cou rt sh a ll o rd e r that m ed iation be conducted as p rov id ed  unde r the
12 A la s k a  R u le s  o f  C iv i l P rocedu re , except that, i f  the cou rt requ ires the costs o f
13 m ed ia tion  be pa id  by the party d e fend ing  against the c iv i l ac tion , the p ro v is ion s  o f
14 th is section m ay be w aived at the e lec tion  o f  the party d e fend ing  against the c iv i l
15 ac tion . I f  a party to the mediation is determ ined by the cou rt to be indigent, the court
16 m ay  im pose  the costs o f  m ed ia tion  on another party . I f  m o re  than one p a rty  is
17 d e fend ing  against the c iv il ac tion , w a ive r o f  m ediation is no t a llow ed  un less a ll
18 d e fen d in g  parties ag ree to the w a ive r. F o r  purposes o f  w a iv e r a llow ed  i nd e r this
19 subsection , "c iv il ac tion " does not inc lude a counterc la im , th ird -party  c la im , o r  c ross
2 0  c la im .
21 (b ) In  this section ,
2 2  (1 )  "design p ro fess iona l" means an architect, engineer, o r  land su rve yo r
2 3  lic en sed  in this state;
2 4  (2 )  "p ro fess iona l neg ligence" means a neg lig en t act o r  om iss ion  by a
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1 design  p ro fe ss ion a l in p ro v id in g  p ro fe ss ion a l serv ices;
2  ( 3 )  "p ro fe s s io n a l se rv ices" m eans serv ices p ro v id ed  by a design
3 p ro fe ss ion a l that are w ithin tbe >cnpe o f  the services fo r  which the design p ro fess iona l
4  is lic en sed ."

5 R e n u m b e r the fo llo w in g  b i ll sections acco rd ing ly .

6  P age  2 4 , fo l lo w in g  lin e  2 8 :
7  In se rt a new  b i ll section  to read :
8 " *  S e c . 6 2 . A S  0 9 .5 5 .7 0 0 , enacted by sec. 3 4  o f  this Act, has the . e ffe c t o f  am ending
9  R u le  1 0 0 , A la s k a  R u le s  o f  C iv i l P rocedu re , by requ iring , in a c iv il action against a design

10 p ro fe s s io n a l, the parties to  request m ed ia tion  and the cou rt to o rd e r m ed ia tion ."

11 R e n u m b e r the fo llo w in g  b i l l sections acco rd ing ly .

0-LSnn5fi\H.8
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A la s k a

E l e c t r i c

Electric Service for 357.000 Alaskans

?03 w. Tudor Rd.. *200 C o op e ra t iv eAnchorage. AK 09503-6650 107) 561-6103 FAX (907) 561-5547(907)S61-6103 A ssoc ia t io n , Inc.

February 2 6 ,1 9 9 7

Rep. Brian Porter 
State Capitol
Juneau , A laska 9 9801 -1 182
Subject: Response to Questions Regarding Strict Liability fo r Electric Utilities

Dear Representative Porter:

Pursuant to my testimony before the House Judiciary Committee regarding House Bill 
58 on Tort Reform  on February 2 2 ,1 9 9 7 , you requested that I provide you with 
information regarding Strict Liability cases that have arisen in the Lower 4 8 . In addition, 
Representative Eric Croft requested similar information on cases in the state o f Alaska. 
E n c l o s e d  i s  preliminary research performed by our attorneys on both of these subjects. 
P lease  let me know if you require any additional information.

W e very much appreciate your consideration of our amendment.

Sincerely,

Eric P . Yould 
Executive Director

£  : Rep . Joe  G reen

D E M O C R A C Y  IN A C T I O N



ARECA
703 W. Tudor Rd.. #200 

Anchorage, AK 99503-6650 (907)561-6103FAX (907) 561-5547

A l a s k a

R u r a l
E le c t r ic

C o o p e ra t iv e
A s s o c ia t io n , In c .

Eleciric Serv ice for 357,000 Alaskans

Feb ruary 2 6 , 1997

R E C E I V E D

MAR IJ 4 1997

Rep . Eric Croft 
State Capito l
Juneau , A laska  9 9 8 0 1 -1 1 8 2

Sub jec t: R espon se  to Questions Regarding Strict Liability fo r Electric Utilities

D ea r Rep resen tative Croft:

Pu rsuant to my testimony before the House Judiciary Comm ittee regarding House Bill 
5 8  on Tort Reform  on February 2 2 ,1 9 9 7 , you requested that I provide you with 
information regarding Strict Liability cases that have arisen in the state o f A laska. In 
addition. Rep resen tative Brian Porte r requested sim ilar information on cases in the 
Lower 4 8 . Enc losed is prelim inary research perform ed by our attorneys on both o f 
these sub jects. P le a se  let me know if you require any additional information.

W e very much appreciate your consideration o f our amendment.

Sincerely,

Eric P. You ld 
Executive D irector

cc: Rep . Jo e  G reen

D E M O C R A C Y  IN A C T I O N
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L A W  O F F I C E S  O F

KEMPPEL, HUFFMAN AND ELLIS
A P R O F E S S I O N A L  C O R P O R A T I O N

2 5 5  E .  F I R E W C E O  L A NE .  S U I T E  2 0 0  
A N C H O R A G E ,  A L A S K A  99503-a035 

( 9 0 7 1  3 7 7 - 1 9 0 4  
FAX ( 9 0 7 1  2 7 0 - 2 4 9 7

W r iter 's B-Ma il  A ddress : nk@khe.com

A N D R E W  J. F I E R R O  
B O O B Y  D E A N  S M I T H  
R E B E C C A  C.  P A U L I

R O G E R  R . K E M P P E L  
R I C H A R D  R,  H U F F M A N  
D O N A L D  C.  E L L I S

February 2 4 . 1997

E ric Y ou ld  
Executive D irector 
A laska R u ra l E lectric 
Cooperative Association. Inc.

70 3  W . T ud o r Road , Suite 2 0 0
Anchorage, A K  99503  V IA ^ A C S IM IL E ; 5 6 1 -5 54 7

Subject: 1997 Leg is la tion -S tric t L iab ility

Dear Eric :
A t you r request, I  am enclosing a short summary o f  some o f  the other states that 

have addressed the strict lia b ility  issue. Due to the tim e fram e in vo lv ed , the listing  is not 
exhaustive but should provide some assistance to you in you r testimony.

Please ca ll i f  you have questions.
Sincere ly yours,
K E M PP E L , H U FFM A N  A N D  E L L IS , P .C .

”4 2 = 5 ^ . ------
R oee r RV KemRoger RV Kem ppel 
General Counsel fo r  A R EC A

:lka
Attachment

fi\ARECA\Lcfis\2-24-97\f
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W IS C O N S IN
Rcinsome v. Wisconsin Electric Power Company, 2 7 5  N .W .2d  641 (W is . 1979 ).

L ightn ing struck an electric line near a transform er. An e lec trica l in su la to r was 
damaged, but pow er was not interrupted. F ou r days late r, there was a heavy ra instorm , The 
transfo rm er exploded, and the electricity going to a  nearby house was estimated to be in the range 
o f  1 ,0 00  to 4 ,8 0 0 0  V olts instead o f  the norm al 120 -140  V o lt service. The house caught fire . The 
investigator from  the fire  department believed the fire  was caused by an overload o f  e lectric ity in 
the service entrance o f  the house.

Through the application o f  strict liab ility , the electric company was lia b le  fo r  the 
damage to the house. The court said the electric ity was unreasonable dangerous and defective 
v/hen de livered to the house by the electric company.

IL L IN O IS
Elgin Airport Inn, Inc. v. Commonwealth Edison, 4 1 0  N .E .2d  620  (C .A . 2 d D is t . 1980 ).

During routine testing o f  a line that service the inn, electric service was switched to 
an alternate lin e  and then back to the regular line. W hen service was switched back to the regu la r 
line, a switching mechanism failed . The switching mechanism had been tested once a year fo r  the 
prev ious fiv e  years and was always found to be in good operating condition . The last test had 
been done about one month p rio r to the incident. The defect that occurred cou ld  not have been 
discovered by the inspections that took place, The defect caused low  voltage which damaged air 
condition ing m otors at the inn. The prob lem  was corrected in five  minutes. The court said the 
electric company was not negligent but could, through strict liab ility , be liab le fo r  the damages.

O J riLO A N P_N EW X Q R K
Courts in these states have decided not to apply strict products liab ility  to electricity. 

These decisions are based upon the acknowledgement that the sale and de live ry o f  e lectric ity by a 
pow er com pany is a service and not the sale o f  a product. These courts reason that the amount a 
customer pays is dependent upon the length o f  time the electricity flow s through the custom er’ s 
meter. I f  the amount paid is tied to the amount o f  usage, this is more like a service than a product.

fs\ARECA\L<glsW-«-9nr
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The A laska  Supreme Court has not been asked to decide i f  it w ou ld  app ly  the 
doctrine o f  strict liab ility to the sale o f  electricity. There are trial courts which have been presented 
w ith strict liab ility  claims. Fo r example, in Fancyboy v. Alaska Village Electric Cooperative, Inc., 
Case N o . 4 B E -9 4 -9 7  C iv il, the assertion was made that the e lectric company shou ld  be held 
stric tly lia b le  fo r a lleged ly defective electric service delivered to the p la intiffs ' house. In  that case, 
the p la in tiffs  had received electricity to their house by running a length o f  12/2 R om ex wire from  a 
ne ighboring house. The p la in t iffs ’ house caught fire , and it has been a lleged that the fire  wus 
caused because o f  low  vo ltage. The tria l court dism issed the strict lia b ility  c la im  when the 
testim ony showed that the electrica l serv li e was not defective as o f  the time A V E C  delivered the 
e lectric ity to me neighbor’ s house.

STRICT LIABILITY F O R  T H E  SA L E  O F  ELECTRICITEJELALASJEA

fs\ARECA\Lcgis\2-24.57\f
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58

IN  T H E  L E G IS L A T U R E  O F  T H E  STA TE  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  SE SS IO N

BY REPRESENTATIVES PORTER, Cowdery
Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"A n Act relating to civil actions; relating to independent counsel provided under 

an insurance policy; relating to attorney fees; amending Rules 16.1, 41, 49, 58, 

68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule 702, Alaska 

Rules o f Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and 

providing for an effective date."

3E IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. L E G IS L A T IV E  IN T E N T . In  enacting this b ill, it is the in tent o f  this 
eg is la tu re  as a m atter o f  pub lic  p o lic y  to

( 1 )  encou rage the e ffic ien cy  o f  the c iv il justice system  by d iscou rag ing  
r iv o lo u s  lit ig a tion  and by decreasing the am ount, cost, and com p lex ity o f  lit ig a tion  w ithou t 
i im in ish in g  the p ro tec tion  o f  innocent A la skan s ’ rights to reasonab le , but not excessive , 
:om pensa tion  fo r  to rtiou s in ju rie s  caused by others;

( 2 )  p rov ide  fo r  reasonab le , but not excessive, punitive dam age awards against

-1-
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3
4
5
6

7
8
9

1 0
11
12
13
1 4
15
16
1 7
18
19
2 0
2 1
2 2
2 3
2 4
2 5
2 6
2 7
2 8
2 9
3 0
31

'3fc=>

to rtfea so rs  su ffic ien t to de te r conduct and practices that harm  innocen t A laskan s w h ile  not 
ham pering  a positive  business environm ent by a llow in g  excessive  pena ltie s ;

( 3 )  encou rage ind iv idua l savings and econom ic  g row th  by foste ring  an
i
en v ironm en t lik e ly  to c o n tro l the increase o f  lia b ility  insu rance rates to ind iv idu a ls  and 
businesses resu lting  in a sav ings to the state, m un ic ipa litie s , and p riva te  businesses that are 
se lf- in su red ;

( 4 )  encou rage the trad ition a lly  recogn ized  A la s k a  va lu es  o f  se lf-re lia n ce  and 
independence by unde rsco ring  the need fo r  pe rsona l re spon s ib ility  in m ak ing  choices and 
pe rsona l accoun tab ility  fo r  the consequences o f  those choices ;

(5 )  a lle v ia te  the high cost o f  m alpractice insurance p rem ium s that d iscourage 
physic ian s , architects, eng ineers, attorneys, and o th e r p ro fe ss ion a ls  fro m  rende ring  needed I
se rv ices to the pub lic ;

( 6 )  ensure that hospita ls that com p ly  w ith the d isc lo su re  requ irem ents set ou t 
in this A ct are not lia b le  fo r  the negligence o f  independent contractors ; to this extent, this A ct 
is in tended to o v e rru le  Jackson  v. Pow ers , 7 4 3  P .2d  1376  (A la s k a  1 9 8 7 ) ;

(7 )  ensure that one o f  severa l to rtfeaso rs is not h e ld  re sponsib le  fo r  the 
neg ligence o f  an em p loye r; to th:s extent, this Act is intended to ove rru le  L a ke  v. C onstruction ' 
M ach in e ry , Inc ., 7 8 7  P .2 d  1 0 27  (A la sk a  1 9 9 0 ) ; i

(8 )  enact a statute o f  repose that meets the tests set ou t in T u rn e r C onstruction 
C o ., Inc. v . Sca les , 7 5 2  P .2 d  4 6 7  (A la sk a  1 9 8 8 ) ; |

(9 )  ensure that in actions invo lv ing  the fau lt o f  m ore than one person , the fau lt !
o f  each c la im an t, de fendan t, th ird-party defendant, person w ho has been re leased  from  1I
lia b ility , o r  o ther person responsib le  fo r  the damages be determ ined and awards be a lloca ted  
in accordance w ith the fa u lt o f  each, thereby ove rru lin g  B enn e r v. W ichm a ri, 8 7 4  P .2 d  9+9 
(A la s k a  1 9 9 4 ) ; and

(1 0 )  reduce the amount o f  litiga tion  p roceed ing  to tr ia l by m od ify in g  the 
a lloca tion  o f  attorney fees and court costs based on the o f fe r  o f  ju dgm en t and the fin a l cou rt

/a rd , thereby p rov id ing  a fin anc ia l incentive to both parties to settle the d ispute .
*  S ec . 2 . A S 0 6 .0 5 .4 7 3 (h )  is amended to read:

(h ) A fte r the payment o f  a ll o the r c la im s, inc lud ing  interest at the rate o f  1 0 .5  : 
p e rc e n t a  y e a r  [E S T A B L IS H E D  U N D E R  A S  0 9 .3 0 .0 7 0 ] ,  the departm ent sh a ll pay

i 0-LS0056\H
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c la im s  that are o the rw ise  v a lid  but that were not filed  within the time p rescribed .
S e c . 3 . A S  0 9 .1 0 .0 5 0  is repea led  and reenacted to read:

Sec. 09.10.050. C ertain property  actions to be brought in six years. U n le ss 
the action is com m enced w ith in  six years , a person may not bring an action fo r  waste 
o r  trespass upon rea l p rope rty .

S e c . 4 . A S  0 9 .1 0  is am ended by add ing a new  section to read:
Sec. 09.10.053. C on tract actions to be brought in three years. U n le ss  the 

ac tion  is com m enced  w ith in  three years , a person m ay not b ring an action upon a 
c on trac t o r  lia b i lity , exp ress o r  im p lied , except as p rov ided in A S  0 9 .1 0 .0 4 0  o r  as 
o th e rw ise  p rov id ed  by  law .

S ec . 5. A S  0 9 .1 0 .0 5 5  is repea led  and reenacted to read:
Sec . 09.10.055. S ta tu te  of r e p o s e /uf e igh t y e a rs , (a ) N otw ithstand ing the 

d is a b ility  o f  m in o rity  desc rib ed  under A S  0 9 .1 0 .1 4 0 (a ) , a person may not b ring  an 
ac tion  f~>r pe rsona l in ju ry , death , o r  p rope rty  damage un less com m enced w ith in e igh t 
ye a rs  o f  the e a r lie r o f  the date o f

(1 )  substantia l com p le tion  o f  the construction a lleg ed  to have caused 
the pe rsona l in ju ry , death, o r  p rope rty  dam age; how ever, the lim ita tion  o f  th L  
pa rag raph  does not ap p ly  to a c la im  resu lting from  an intentional o r  reckless d isregard  
o f  sp ec ific  p ro je c t design p lans and specifica tions o r bu ild ing codes; in this parag raph , 
"subs tan tia l c om p le t ion " m eans the date when construction is su ffic ie n tly  com p le ted  
to  a l lo w  the ow ne r o r  a person  au tho rized  by the ow ner to occupy the im p rovem en t 
o r  to use the im p rovem en t in the m anner fo r  which it was intended; o r

( 2 )  the last act a lleg ed  to have caused the persona l in ju ry , death, o r  
p rop e rty  dam age.

(b ) T h is  section  does not ap p ly  i f  —  C  v r 1 ' ^  -*
( 1 )  the pe rsona l in ju ry , death, o r  p roperty damage resu lted from

(A ) p ro lo n g ed  exposu re  to hazardous waste;
(B )  an in ten tion a l act o r  gross neg ligence;
(C )  frau d  o r  fraudu len t m isrepresentation ;
(D )  b reach o f  an exp ress w arranty o r guarantee; o r
(E )  a de fec tive  product; in this subparagraph, "p roduct" m eans

0 -L S 0 0 5 6X H

-3-
New T ex t: - n d e ? l i n e d  [DELETED TEXT BRACKETED]

S S H B  58



an ob jec t that has intrinsic va lue , is capab le o f  d e liv e ry  as an assem b led  w ho le
o r as a com ponen t part, and is introduced into trade o r com m erce ;

(2 )  the facts that w ou ld  g ive notice o f  a poten tia l cause o f  ac tion  are 
in ten tion a lly  concea led ;

( 3 )  a shorte r period o f  time fo r  b ring ing  the action is im posed  under 
an o th e r p rov is ion  o f  law .

(c ) The lim ita tion  imposed under (a ) o f  this section is to lled  du ring any period 
in which there ex ists the undiscovered presence o f  a fo re ign  body that has no
therapeu tic o r  d iagnostic purpose o r e ffe c t in the body o f  the in ju red  pe rson  and the
ac tion  is based on the presence o f  the fo re ign  body.

*  S ec . 6 . A S  0 9 .1 0  is amended by adding a new section to read:
Sec. 09.10.065. Limitation of actions against health care providers. (a) 

N otw ithstand ing the d isab ility  o f  m inority  described under A S  0 9 .1 0 .1 4 0 (a ) ,  an action 
based on  p ro fe ss ion a l negligence may not be brought against a hea lth  care p rov id e r i f  
the in ju red  person is, on the date o f  the a lleged negligent act o r om ission , less than six 
ye a rs  o f  age un less the action is com m enced be fo re  the p e rson ’ s eighth b irthday .

(b ) The lim ita tion  imposed under (a ) o f  this secrion is to lled  during any period  
in w h ich  there exists

( 1 )  fraud , inc lud ing fraud  o r  c o llu s io n  by a parent, guard ian , insu rer, 
o r  hea lth  ca re p rov id e r, resu lting in the fa ilu re  to bring an action on b e h a lf o f  an 
in ju red  m in o r;

( 2 )  in tentiona l concealm ent o f  facts that w ou ld  g ive notice o f  a 
p o ten tia l ac tion ; o r

(3 )  the undiscovered presence o f  a fo re ig n  ob jec t that has no 
therapeu tic o r  d iagnostic purpose o r  e ffe c t in the body o f  the in ju red  pe rson  and the 
ac tion  is based on the presence o f  the fo re ign  ob ject.

(c ) In  this section ,
(1 )  "hea lth  care p rov ide r" has the meaning g iven in A S  0 9 .5 5 .5 6 0 ;
(2 )  "p ro fess iona l negligence" has the meaning given in A S  0 9 .5 5 .5 6 0 ;
( 3 )  "p ro fe ss iona l serv ices" has the m eaning g iven  in A S 0 9 .5 5 .5 6 0 .

* Sec. 7. A S 0 9 .1 0 .0 7 0 (a )  is amended to read:

0-LS0056\H
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(a ) Except as otherwise provided bv law, a  [AJ person may not b ring an
ac tion  ( 1 )  fo r  lib e l, s lander, assau lt, ba tte ry , seduction , or fa lse  im prisonm ent, (2 )
[OR] fo r  personal [A N Y ] in ju ry or death. [TO THE PERSON] o r injury to the rights 

\
o f  ano th e r not a ris ing on contract and no t sp e c ific a lly  p rov ided  otherw ise; ( 3 )  for 

taking, detaining, o r injuring personal property , including an action for its 

specific recovery; (4) [(2)] upon a statu te fo r  a fo rfe itu re  o r  penalty to the state' o r
( 5 )  [ (3 ) ]  upon a lia b ility  created by statu te , o th e r than a penalty o r fo rfe itu re ; un less 
the action is com m enced w ith in tw o ye a rs  of the accrual of the cause of action.

' S ec . 8 . A S  0 9 .1 7 .0 1 0  is repea led  and reenacted to read:
Sec. 09.17.010. Noneconomic damages, (a ) In  an action to recover damages 

f o r  persona l in ju ry  o r  w rong fu l death, a l l dam age c la im s fo r  noneconom ic losses s h a ll^  
be lim ited  to) com pensation  fo r  pain , su ffe r in g , inconvenience, physica l im pairm en t, - .j 
d is fig u rem en t, loss o f  en joym en t o f  l i fe , lo ss o f  conso rtium , and other nonpecun iary^ -J 
dam age . ! •, 0

(b ) E xcept as p rov id ed  under (c )  o f  this section , the damages aw arded by a 
c ou rt o r  a ju i^  under (a ) o f  this section f o r  a ll c la im s, inc lud ing a loss o f  conso rtium

—4 — t

c la im , aris ing ou t o f  a s ing le  in ju ry  o r  death m ay not exceed 5 3 0 0 ,0 0 0 .
(c ) In  an ac tion  fo r  pe rsona l in ju ry , the damages awarded by a cou rt o r  ju ry  

that are described under (b ) o f  this section  m ay not exceed $ 5 0 0 ,0 0 0  when the 
c la im an t, as a re su lt o f  the in ju ry ,

( 1 )  is a hem ip leg ic , p a rap leg ic , o r quad rip leg ic and has perm anent 
func tiona l loss o f  one o r m ore lim bs re su lting  from  in ju ry  to the spine o r sp inal co rd ; 
o r

( 2 )  has p e rm anen tly  im pa ired  cogn itive capacity and is incapab le o f  
maicing independent, re sponsib le  dec is ions .

(d ) M u ltip le  in ju ries susta ined by one person as a resu lt o f  a s ing le  incident 
sh a ll be treated as a s ing le  in ju ry  fo r  pu rp oses o f  this section.

Sec. 9. A S 0 9 .1 7 .0 2 0  is am ended to read :
Sec. 09.17.020. Punitive dam ages. Pun itive damages may not be aw arded in 

an action , whether in tort, con tract, o r  o therw ise , un less supported by c le a r and 
conv inc ing  ev idence of malice o r conscious acts showing, deliberate d isregard  !of

0-LS0056\H
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an o th er person bv thelperson from  whom the punitive damages a re  sough t.

* Sec. 10. A S  0 9 .1 7 .0 2 0  is am ended by adding new subsections to read:
(b) E xcep t as p rov ided  under (c ) o f  this section, the am ount o f  pun itive

dam ages aw arded by a cou rt o r  ju ry  under (a ) o f  this section m ay not exceed  three 
tim es the am ount o f  com pensato ry  damages awarded o r $ 3 0 0 ,0 0 0 , w h ich eve r am oun t 
is g reater.

(c ) T he am oun t o f  punitive damages awarded by a cou rt o r  ju r y  unde r (a )  o f  
th is section m ay not exceed fo u r times the amount o f  com pensatory dam ages aw arded 
o r  $ 6 0 0 ,0 0 0 , w h icheve r am ount is greater, i f

( 1 )  the w rong fu l conduct o r om ission arose in connection  w ith  a
c om m e rc ia l ac tiv ity  m otiva ted  by financ ia l gain; and

(2 )  the lik e lih ood  o f  death o r serious bod ily  in ju ry  from  the com m erc ia l 
ac tiv ity  was p rev iou s ly  know n by the person responsib le fo r  m ak ing  p o lic y  dec is ions 
re la t in g  to the com m erc ia l ac tiv ity  and the know ledge was gained from  p rev iou s 
instances o f  death o r  se rious b od ily  in ju ry  arising from  the sam e w rong fu l conduct o r  
om iss io n , regard less o f  w here the p rev ious w rong fu l conduct o r  om iss ion  occu rred .

(d ) I f  a person receives an award o f  punitive damages, the cou rt sh a ll requ ire 
that 5 0  percent o f  the aw ard be deposited into the general fund  o f  the state. T h is  
sub sec tion  does not g ran t the state the right to fi le  o r  jo in  a c iv i l action to  re cov e r 
p u n itiv e  damages.

* Sec. 11. A S  0 9 .1 7 .0 4 0 (a )  is amended to read:
(a ) In  eve ry  case where damages fo r  personal in ju ry  or death are aw arded by 

the cou rt o r  ju r y ,
( 1 )  the ve rd ic t sha ll be item ized between econom ic loss and 

n oneconom ic  lo ss , i f  any , as fo llow s :
(A )  [ ( 1 ) ]  past econom ic loss ;
(B )  [ (2 ) ]  past noneconom ic lose;
(C )  [ (3 ) ]  fu tu re econom ic loss ;
(D )  [ ( 4 ) ]  fu tu re noneconom ic loss ; [A N D ]
(E )  [ ( 5 ) ]  punitive damages: and

(2) the am ount of damages aw arded shall be reduced bv the
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am ount of ederal and state income tax that would have been paid on dam ages 

contained in the verdict under tax rates in effect on the date of the in jury  o r 

death: this paragraph  does not applv to an award of damages if the dam ages are  

taxable under federal o r state law.

* Sec. 12. AS 0 9 .1 7 .0 4 0 (d )  is amended to read:
(d ) In  an action to recove r dam ages, the court sh a ll, at the request o f  a [A N  

IN JU R E D ] party , en ter judgm en t o rdering  that amounts aw arded a ju d gm en t c red ito r 
f o r  [F U T U R E ] damages that exceed $100.000 be paid to the m ax im um  extent feasib le  
b y  period ic paym ents ra ther than by a lum p-sum  paym ent. If a portion of the 

judgm ent aw arded is owed to an attorney under a contingent fee agreem ent, tha t 

portion of the judgm ent shall be reduced to present value, if necessary, and paid 

in a lump sum , and the rem aining portion of the judgm ent shall be paid as 

provided under this subsection.

* Sec. 13. A S 0 9 .1 7 .0 4 0 (e )  is amended to read:
(e ) Except as provided in this subsection, if a judgm ent is paid bv 1

I
structured settlem ent type periodic payments, the [T H E ] cou rt shall [M A Y ] require 
security be posted in the form  of United States government obligations [,] in o rd e r 
to  ensure that funds are ava ila b le  as pe riod ic  payments becom e due. The cou rt m ay 
n o t requ ire secu rity  to be posted i f  the state, a self-insured m unicipality, o r an 
au tho rized  insu rer, as de fined  in A S  2 1 .9 0 .9 0 0 , acknow ledges to the cou rt its 
ob lig a tion  to discharge the judgm ent, provided that an authorized insu rer m ust be 

ra ted  bv two nationally recognized independent rating agencies to be in the two 

highest categories of quality and financial soundness. If a judgm ent is paid bv 

annuity  tvpe period payments, the court shall require the annuity  be purchased 

from  an authorized insurer that is rated bv two nationally recognized independent 

ra ting  agencies to be in the two highest categories of quality and financial 

soundness. The injured party  shall determ ine whether a structured  settlement or
j

an annuity is the source of the periodic payments. The injured party  m av not be 

required  to accept a structu red  settlem ent or annuity from  the defendant’s o r 

o th e r party ’s insurer o r from anv affiliated companies of the in su rer.

* Sec. 14. AS 0 9 .1 7 .0 4 0 ( f )  is amended to read:

0 -L S 0 0 5 6 \H
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1 ( f )  A  ju d gm en t o rdering  payment o f  [F U T U R E ] damages for personal injury

2 o r death  by p e riod ic  paym en t sha ll spec ify  the recipient, the d o lla r  am oun t o f  the
3  paym ents, including anv increases in future payments for anticipated inflation, the

j
4  in te rva l between paym en ts , and the num ber o f  payments o r the pe riod  o f  time o v e r
5  w h ich  paym ents sh a ll be made. Paym ents may be m od ified  o n ly  in the even t o f  the
6  death o f  the ju d g m en t c red ito r, in which case payments m ay not be reduced o r
7 te rm inated , but sh a ll be paid to persons to w hom  the judgm en t c red ito r ow ed a duty
8  o f  support, as p ro v id ed  by law , im m ediate ly before death. In the event the judgm en t
9 c red ito r ow ed  no du ty  o f  support to dependents at the time o f  the judgm en t c red ito r ’ s

1 0  death , the m oney  rem a in in g  sh a ll be distributed in accordance w ith a w ill o f  the
11 deceased ju d gm en t c re d ito r accepted into probate o r under the intestate law s o f  the
1 2  state i f  the deceased had no w i ll,  this subsection, "inflation" means the change

1 3  in the consum er price  index for Anchorage, all items index, compiled bv the '
1 4  B ureau  of L abor Statistics. United States Departm ent of L ab o r.

1 5  *  Sec. 1 5 . A S  0 9 .1 7 .0 7 0  is repea led  and reenacted to read:
1 6  Sec. 0 9 .1 7 .0 7 0 . Collateral benefits, (a ) A c la im ant in an action fo r  persona l
1 7  in ju ry  o r  death m ay  o n ly  re cove r damages that exceed am ounts rece ived  by the !
1 8  c la im an t, o r  that w ith  reasonab le  p robab ility  w ill be received in the fu tu re by the j
1 9  c la im an t, as com pen sa tion  fo r  the in ju ries from  co lla te ra l sources, w hether p rivate ,
2 0  g roup , o r  g o ve rnm en ta l, and w hether con tribu to ry  o r noncon tribu to ry , excep t when
21  ( 1 )  the co lla te ra l source is a fede ra lly  funded p rog ram  that by law  rra s t
2 2  se ek  sub roga tion ;

I
2 3  ( 2 )  the c o lla te ra l sou rce has a right o f  subrogation under fede ra l law ; j

()-LS()056\H

2 4  ( 3 )  the c o lla te ra l source is the payment o f  a dependent c h ild ’ s medical
fi

2 5  b i l ls  by the in ju red  c h i ld ’ s parent that does not resu lt from  insurance coverage ;
2 6  (4 )  the bene fit consists o f  death benefits paid under li fe  insurance; o r
2 7  ( 5 )  the bene fit consists o f  w o rke rs ’ com pensation benefits received
2 8  unde r A S  2 3 .3 0 .

ij2 9  (b ) A  person de fend ing a c la im  may introduce into evidence at tria l an amount
<1

30 pa id  o r  payab le  as a bene fit to the c la im ant as a resu lt o f  the persona l in ju ry  o r  death
31 u n d e r 4 2  U .S .C . 301  -  1 3 97  (S o c ia l Secu rity  A c t); a federa l d isab ility  act; health ,

IiI
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sickness , d isab ility , accident, o r  incom e-d isab ility  insurance; insu rance that p rov id e s  
hea lth  benefits o r  incom e-d isab ility  coverage ; and a contract o r ag reem ent o f  a g roup , 
o rgan ization , partnersh ip , o r co rpo ra tion , o r  other co lla tera l source, to p rov ide , pay fo r, 
o r  re im burse the cost o f  m ed ica l, hosp ita l, denta l, o r other health ca re se rv ices , 
d isa b ility , o r  lost w ages. H ow eve r, ev idence o f  a co lla te ra l sou rce described  under 
( a ) ( 1 )  - (5 )  o f  this section  m ay not be introduced into evidence at tr ia l. I f  a person 
d e fend ing  a c la im  e lec ts to in troduce evidence described in this subsection , the 
c la im an t m ay in troduce ev idence o f  the am ount that the c la im an t has pa id  o r  
con tribu ted  to secure the c la im an t’ s righ t to the co lla te ra l benefit, inc lud ing  the cost 
to  the c la im an t re su lting  from  dep leted o r  exhausted coverage.

(c ) A  person w ho p rov ides a c o lla te ra l benefit adm issib le unde r (b ) o f  this 
sec tion  m ay not re c o v e r an am ount against the c laim ant as re im bursem en t fo r  those 
bene fits  and m ay no t be subrogated to the rights o f  a c la im an t against a pe rson  
de fend ing  a c la im .

: S e c . 1 6 . A S  0 9 .1 7 .0 8 0 (a )  is amended to read : "
(a ) In a ll actions in vo lv in g  fau lt o f  m ore than one person [ P A R T Y  T O  T H E  

A C T IO N ], inc lud ing  th ird -party  defendants and persons who have been re leased  
[U N D E R  A S  0 9 .1 6 .0 4 0 ], the court, un less otherw ise agreed by a ll parties, sha ll instruct 
the ju r y  to answ er spec ia l in te rrogato ries o r, i f  there is no ju ry , sh a ll m ake  find ings , 
ind ica ting

(1 )  the am ount o f  damages each claim ant w ou ld be en titled  to re cove r 
i f  con tribu to ry  fau lt is d isi jg a rd ed ; and

(2 ) the percentage o f  the to ta l fau lt [O F  A L L  O F  T H E  P A R T IE S  T O  
E A C H  C L A IM ] that is a lloca ted  to each c la im ant, defendant, th ird -party  de fendant, 
[A N D ] person who has been re leased from  lia b ility , or other person responsible for 

the damages to each claim ant regardless of whether the other person, including 

an  employer, is o r could have been nam ed as a party  to the action [U N D E R  
A S  0 9 .1 6  0 4 0 ] ,

Sec. 17. AS 0 9 .1 7 .0 8 0 (b )  is amended to read:
(b ) In  determ in ing the percentages o f  fau lt, the trier o f  fact sha ll conside r both 

the nature o f  the conduct o f  each person [P A R T Y ] at fau lt, and the exten t o f  the

0-LS0056\H
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