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Program and Activity Index

_Tone program and activity index measured inmate assignments, and activity or
idleness.

Source

The source of the indicators and measures came from existing records,
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records

2 TDOC and CCA weekly, monthly, quarterly, and annual reports.
3 The Performance Audit Inspection _

4 The Program and Activities Records andJobs Audit

In addition to the records and regorting processes and the audits, the SOCC
staff and consultant made site observations and conducted interviews with

staff and inmates.
Validation

The primary process of validating or verifying the data and information _
routinely reported by TDOC and CCA wa” the Performance Compliance Audit
and the Program and Activities and Jobs Audit.

Value or Weigr.t

The value or numerical we.ght given to each ind:cator or measure previously
discussed was agreed-to by TDOC and CCA as follows:

Element Value
Nature of Inmates 0
Professional Standards 0
Audit 60
Security and Safety Index 25
Program and Activity Index 15
Survey 0

The nature of inmates, and the professional standards, were control measures.
They were Elven no score: The performance audit consisted of nearly 200
elements. Each element was worth one point. The total performance audit
was worth sixty (60) Dercent of the aggregate comparison score.

comparison score. The program and activity index is worth fifteen (15) percent
of the total score

The security and safety index is worth twenty five (25) percent of the total



Comparison

Describing what is a "comparable, superior, or poorer-than” quality of
performance for correctional services is subjective. The risks associated with
%llvmg a numerical score to the quality of correctional performance is high.
here are very few outcome measures that are either easily quantified or are
very meaningful injudging quality of performance. There are many variables
to consider when making a judgment about the qyuahty of correctional services.
This approach was designed to be as objective, fair, and comprehensive as

was practical.

During the development of this design approach, itwas clear the parties were
concerned about a process that concludes with a numerical score. They were
concerned about_belnqhglvena score that may be misunderstood or
misinterpreted. Since |s_pro1ect did not attempt to have scientific rigor, it
would be misleading and imply a sense offalse precision torely ona
numerical score. On the other hand, itwas essential to give some weight and
value to indicators and measures used. We have tried to avoid the limits of
heavy reliance on anumerical score. The audit, security and safety, and
program and activities measures were given a numerical score. They are
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are mrde by the
SOCC staff or consultant, an opportunity was given to TDOC or CCA to
present facts or evidence to clarify any misunderstandings and coned any
misrepresentations.

LIMITATIONS

The meth_odologY described above was sufficient to condud the
comparative evaluation. However, there are limitations and fadors that
were beyond the control of the State or the private contrador, and the
evaluation methodology, that could affed the quality of the data described

and the interpretation of that data.

It is important to point out those limitation fadors, so they can be given:
consideration when reviewing or interpreting the data and findings in this

comparative evaluation report.

' The first limiting fador was that each of the three institutions opened
at different times. There was nearly a 1 1/2 year difference between
the opening of Northeast and Northwest Corredional Centers. The
methodology attempted to account for this startmg time discrepancy
by picking points in time that were consistent for data colledion and
evaluation. However, the fad remains that one institution had more
than a year's experience over the other two institutions.



There was an initial apparent lack of clarity regarding authority and
responsibility, as it related to ‘care, custody, and control" by the
private operator. This report was not an attempt to discuss or
describe contractual language or responsibilities between the State
and the private operator. However, the complexities in operational
Bractlces with regard to disciplinary authority and responsibility
etween the Stafe and the private operator took several months to
resolve. This critical period of opening and operating a new prison
usually sets the tone for the operation, for a long time. This was not
a quantifiable observation, but was based on the experience of
opening prisons and jails and observm% the impact of an organized
transition and activation process, and the first year of operation of a

new prison.

The quality of data used in any evaluation is critical. The initial plan
for the methodology was to use the State's Tennessee Offender
Management Information System, (TOMIS) as the primary data
source. The TOMIS system was being developed as the _
comparative evaluation data was being collected. This resulted in
an inability to obtain certain data, a change in data reporting
formats, and an agreement by the State and the private contractor
to use certain data collection and verification efforts. It should be
noted that the State, particularly the Department of Correction’s
Planning and Research Division, did an excellent job in controlling,
managing, and reporting on the quality and quantity of data used
throughout this comparative e /aluation.

The demands placed on the Office of Compliance, Tennessee
Department of Correction, were not fully anticipated. The workload
and tasks associated with contract monitoring, compliance
monitoring, liaison and communication responsibilities were
substantial. The TDOC Office of Compliance assumed these
additional responsibilities and did an excellent job in coordinating
and reporting compliance issues for the comparative evaluation

Process.

The corrections system must be flexible and meet the demands of a
constantly changing inmate population. A limiting factor in this
comparative evaluation was some of the demand for change on the
system. For example, during some of the evaluation period, the
Northwest Correctional Center was partly used as a reception center
because of system demands.

A primary focus of the programs and activities associated with the
correctional system was inmate H]obs and work assignments. The
industry component at each of the three facilities that was
anticipated to supply substantial jobs, did not meet expectations.
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In spite of these limitations and factors that ecu:d affect the quantity and
quality of data, or the interpretation of the findings, it did not have a
significant affect on the comparative evaluation approach. In fact, the
State and tlie private contractor, particularly the wardens at the three
institutions, used administrative prerogatives, creativity, and good judgment
In mitigating many of the limitations.

4. What were the findings of the annual audits?

The following table represents the second annual inspection of each facility
by the special comparative evaluation inspection team.

Second Inspection NECC SCCC NWCC
Element Comp. Non-C. Comp. Non-C. Comp. Non-C.
Administration 87.7 123 979 21 971.6 2.4
Safetﬁ & Conditions 95.6 44 881 119 945 5.5
Health Services 96.7 3.3 100.0 00 9738 2.2
Mental Health 96.3 3.7 100.0 0.0 100.0 0.0
Treatment 95.9 41 99.35 6 9.1 4.9
Security 99.5 S 995 5 984 1.6
A\ ERAGE (-) 95.28 472 9748 252 9123 271
" Does not include Correctional Enterprises

Compare Two Insp. NECC SCCC NWCC
Element Como Non-C. Corno. Non-C Como Non-C.
First Inspection 90.67 935 8453 1547 90.08  9.92
Second Inspection 9528 472 9748 252 9723 2.1
Percent Improvement 5.08 15.32 1.94

For evaluation purposes, the second inspection score was counted in the
overall rated comparison. After each audit the ratings were reviewed with
the ta_uhtgl. It is interesting to note the substantial improvement for all three
facilities between the first and second inspections. SCCC made the
biggest improvement. Itis also interesting to note the very high levels of
compliance and the closeness of the scores. This is all the more
impressive since itwas done independently by a bi-partisan team from
TDOC and CCA. Also, the scores are consistent with the ACA

accreditation ratings



ACA Accreditation Ratings

Facility Date Score
NECC _ June 7-9, 1993 98.78
"SCCC =% nMin Ddobfir4-6, 1993 — T- 69.29
NWCC June 6-8, 1994 08.88

5. What were the findings of the Security and SafeU jview?

A wide range of security and safety factors were reviewed. The review
included reports on serious incidents for a fifteen-month period from July
1993 through September 1994, and a review of Disciplinary Classification
reports and Dispositions for different periods in 1993 and 1994,

It is very difficult to say that one facility is more or less secure or safe than
another facility. There are many variables that constitute safe and secure.
Nearly everyone has an opinion. Our opinions were based on
observations, data, and our best professmnaljud]gment. We started with
some assumptions and we referred to data from TDOC and CCA reports for

most of our comments

Our first assump on was that there was full compliance with security and
safety practices, and that our observations and comments would describe
deficiencies in security, or safety compliance, or practices. Our second
assumption was that we would refer to serious incident and disciplinary
reports, hecause they have been accepted by the parties, anu ,..e the
parties’' repons.

Statement of Qualifications

Before we discuss specific security and safety issues it is important to
remind the reader of the need to qualify and condition the interpretation,
use, and referencing of a single number or set of numbers, or narrow
specific statements in this report. We recognize the wide and varied
interests in the results of this evaluation. We have attempted to present
information in text and tables that are clear and concise inform and style.

However, we are very conscious that information can be taken out of
context and appear to be much more than it is. Or worse, what it is not,
The reporting of events described as "serious incidents' in a prison report
can have unintended consequences. We urge the reader to read the ftjll
report before reaching conclusions or quoting things out of context.

One measure of security and safety is the number and tgge of assaults that
occurin a famhtz. During the fifteen-month period, NWCC had significantly
more assaults than either NECC or SCCC. NWCC reported 165 assaults.
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NECC reported 69 and SCCC reported 80. 62 of NWCC's assaults
resulted in minor injuries to staff. (Assaults reported for the three facilities
include serious and minor assaults involving staff, inmates and visitors.

Disturbances, or the loss or threat of a loss of control is a measure of the
security and safety of a facility. NWCC reported 7 temporary losses of
control and NECC and SCCC' each reported 2. A review of the 7 incidents
at Northwest reflect the differences in reporth as the incidents were very
minor, for example; a disruptive student ina classroom, a disruptive inmate
in line to receive clothes, an inmate refusing to enter his cell and being

escorted.

Escapes are an obvious measure of security for a prison. During the
fifteen-month period, NECC had two, NWCC had one, and SCCC had no
escapes from secure supervision. SCCC had 2 attempted escapes from

secure supervision,

The number of injuries to staff and Prisoners IS a measure of the security
and safety of a facility. During the fifteen-month ﬁerlod, SCCC reported
significantly more injuries to prisoners and staff than either NECC or
NWCC, with 214 injuries reported at SCCC, 21 and 51 at NECC and

NWCC respectively.

The use of force is also reviewed whei, looking at the security and safetK of
a prison. The facilities have significantly different reported incidents of the
use of force. SCCC had 30 reported incidents, NECC 4 and NWCC 6.

Beth the injury and use of force data is as reported on TOMIS and does not
necessarily reflect a higher incidence of injury or use of force at SCCC or
NWCC. Rather, the data may be indicative of the focus of the facilities in
reporting and the discretionary nature of the reporting requirements.

The use of a disciplinary system, and the writing of charges and disposition
of those charges is a measure of the security and safety of a prison. There
was not much difference in the issuing of disciplinary tickets among
facilities. SCCC appears to write more minor infractions and NWCC
appears to write more serious infractions.

The disposition of disciplinary charges is also a very good measure of the
security and safety of a prison. Itis an indication of how the facmtDv _
manages its problems, and can be an indicator of facility safety. During the
fifteen-month period, NEQC reported 500 dispositions to verhal reprimand,
while NWCC and SCCC reported seven and 13, respectively.

Each of the institutions met the security and safety requirements of two
annual inspections and an ACA audit. Their respective scores were
exceptionally high, in fact, almost identical. There were differences in
certain indicators. However, in reviewing the entire period, in our
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judgment, there was very little difference in the performance of security and
safety among the three facilities.

6.  What were the findings of the Program and Activities Review?

The following table summarizes the first and second years ot operation at
the three facilities regarding the percent of inmates inactive or idle due to

job waiting.
This categorg depicts inmates who are eligible for a work or program
assignment but remain idle and unassigned. N
JobWaitingPercent
Compare First and Second Years NECC SCCC NWCC
First Year 11 19 21
Second Year 4 11 12

The tables reflect the high rate of inmates in the "job waiting" category
during the first year of operation. This is a critical time when inmates
should be assigrcd to programs and work because the facility is setting its
operational tone.

The tables also reflect the substantial improvement at each facility in
reducing the amount of job waiting in the second y* 3r of operation.

The Brimary reason the job-waiting numbers and percents were so high
was because the facilities had no industry program. The facilities were
constructed but the program was not operational. SCCC and NWCC have
had no real industry program during the evaluation period. NECC had a
small industry program during the second year of operation.

The State recognized the prisoner "job waiting" and industry problem. In 1994 the
SOCC initiated efforts that led to legislation creating a new prison industry board
and a renewed focus to develop work opportunities and prisoner jobs.

7. What conclusions were reached from the comparative evaluation?

There were elements within each area that was reviewed where one facility
received a higher rating than another facility. However, there were also
elements within each area where one facility received a lower rating. In
total, the facilities all rated very high and are nearly identical in their overall
performance. The closest objective numerical rating to support this
conclusion was the second annual inspection reports and the ACA audit.

We do not helieve there was a significant security and safety performance
difference among the three facilities during the rated evaluation period.



We do believe there was a significant 'job-waiting* difference among the
three facilities during the evaluation period. However, as TDOC and CCA
agreed durmg the development of the methodology, adjustments could be
made to the Program and Activity Index rating based on the jobs audit and
verification of program and activity assignments. It is difficult to penalize
SCCC and NWCC for not assigning inmates to an industry pro?ram that
was not provided. On the other hand, the State was responsible for
providing the industry program at all three facilities.

It was o_ur(judgment to rate all three facilities the same for the program and
activity index.

Overall Rating

The overall Comparative Evaluation rating is depicted in the following table. It
includes the second Annual Audit, worth 60 %, the Security and Safet/ Index,
worth 25 Ypand the Program and Activity and Jobs Index, worth 15 %.

Evaluation Ratino NECC SCCC NWCC
Audit (60 %) 57.17 58.49 58.34
Security and Safety Index (25 %) 25.00 25.00 25.00
Program and Activity Index (15 %) 15.00 15.00 15.00
97.17 98 49 98.34

In reviewing the ratings we considered the range of difference of U{J to 3 % among
the three facilities, as essentially comparable. Therefore, our conclusion was that
all three facilities were operated at essentially the same level of performance.

8. What recommendations are heing made?

The following recommendations were developed from information learned
and opinions formed during the evaluation process. They are intended to
guide State policy makers as they look for ways to improve the correctional
system. They are intended to guide State policy makers in their decision
making process, if the State decides to continue this contract or contracts
for correctional services in the future. We recommend the following:

» Establish an independent contract monitoring and operational
compliance capability for corrections contracts where a _
comparative evaluation will be conducted. The potential conflict
and the complexities require a separate contract monitor.

» Review State restrictions and TDOC policy to provide maximum
flexibility to allow corrections operational contractors to use their
business and marketplace creativity; obviously, with appropriate
legal safeguards.



Allow the ﬁri\(ate contractor the authority and opportunity to
privatize the industry Erogram at SCCC. This eould take several
different forms. This should not preclude a contract with the

TRAIL Board.

Review the ‘start-up' needs and provide TDOC with adequate
resources tc service the operational demands of a new private
prison contract. The need for transitioning into the new facility
and the prison activation process require commitment of time and

resources.

Review the needs and establish dearer lines of authority,
accountability, and communication, between the State and a
private contractor. Set policy and establish more formal and

documented procedure.

Xi
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
r AX (907) 4652029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 2, 1997
SUBJECT: "'Obvious' flaws" in the April 1amendment to House Bill 53 (Work

Order No. 0-LS0194\K)

TO: Representative Joe Green
ATrN: LisaKii *
FROM: Jack Chenoweth

Legislative Cour

Page 1, line 4, should read "new subsections."

Page 1, line 6: AS 33.30.031(a) is a provision under which the Department may obtain
facilities under agreement or contract. At line 6, you use the word "constructed,” which
leads me to think that there may be confusion as to whether this subsection, subsection (f),
applies to all new construction orjust to new construction that follows in conjunction with
an agreement entered into under (a). If all new construction, this needs to go somewhere
else. Ifjust construction under an agreement entered into under AS 33.30.031, then it should

be revised to say that.

On this same point, is it crystal clear to you that, by building these limitations into
AS 33.30.031, the limitations will necessarily also apply to correctional facilities to be
developed under a lease (AS 33.30.043) or under a lease-purchase arrangement

(AS 36.30.085)?

Page 1, line 13 and line 16: What is an "other legal subdivision" of the state? Offer a
definition for the term or delete it.

Page 1, line 14: Can the vote constitutionally be limited to "residential landowners"? See
art. V. sec. 1, Constitution of the State of Alaska, allowing limitations on suffrage only in
conjunction with bond issue elections, of which this is not one. Or is it your contention that
this is not a state or municipal election to which this provision attaches?

Page 1, line 17: Do you mean the "external perimeter" of the "proposed" correctional
facility? On that same point, are you talking about the "walls" of the nonexistent facility or



Representative Joe Green
April 2, 1997
Page 2

the outer lot line(s) on which that nonexistent facility is proposed to be placed? How the
two miles is measured may determine whether a handfiil of people do or do not vote, and if
there is any question on the point, you can expect litigation about its meaning.

Page 1, line 21: ... may solicit "proposals” for what purpose? How does this solicitation
of proposals tie back to "site selection process"? Proposals seems broader than site selection,
so maybe reference to site selection process is too narrow.

Page 1, line 21: What turns on the limitation of a solicitation of proposals from "private
entities"? Do you mean that municipalities and other public agencies may not iespond?

Page 1, lines 21, 23, 26, and 28: Is the reference to "request for proposals” and "RFP"
always a reference to the same document? Why does "or other document” not appear after
"request for proposals” in lines 21 and 237

Page 1, line 34: Where is "certification of approval" mentioned in subsection (f)? What is
this a reference to? What turns on the fact that a certification ofapproval is "not valid"?

Page 2, line 36: Strike "the private entity" and substitute "a private entity that intends to
respond to the commissioner's request for proposals."”

Page 2, line 45: If limiting the vote to residential landc vners is constitutionally improper,
should this be changed to conform to whatever corrective action is made at page 1, line 14?

Page 2, lines 43 - 50: The approval process, such as it is, is contrived. Does it mean that
every party responding to an RFP has to conduct a polling on its proposal? Suppose the
municipality doesn't want to be responsible for the polling? Tie it back to the Division of
Elections under the mail ballot provisions of current law, and authorize a municipality to
conduct. Three months to receive the mail-in ballots is w-a-y t-0-0 long.

Page 2, lines 44 and 51: Here "political subdivision"--previously, "legal subdivision." Are
they the same? Different? What is it you have in mind? Either say so directly or define the

term(s).

Page 2, lines 52 and 53: Here, there is some indication that the "private entity" making the
proposal has responsibility for conducting the mail-in election, while under (h)(3) it is clear
that the municipality is to do it. Very inconsistent.

Page 2, line 58: Here the commissioner of corrections is to count ballots.

Nothing in subsections (h) or (i) specifically says that if the voters vote "no" this site is no
longer to be considered by the commissioner. | assume that this is where this idea is headed,



Representative Joe Green
April 2, 1997
Page 3

but a strong-willed commissioner may decide that, notwithstanding the no vote, the facility
will be located at the site.

The material | received is two pages, ending at page 2, line 74. Did | get it all?

JBC:pl:jdr
97-084.plm
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0-LS0194YK.37
Chenoweth
3/14/97

AMENDMENT I /
OFFERED IN THE HOUSE
TO: HB 53 /
Page 1, lines 9-11: /

Delete "a lease-purchase agreementor similar use-purchase agreement for the
design, construction, and operation/of a correctional facility, and setting conditions and
limitations on the facility’s design, construction, and operation™

Insert "lease-purchas”™agreementsor similar use-purchase agreements for the
design, construction, and/operation of correctional facilities, and setting conditions and

limitations on the design, construction, and operation of those facilities™

Page 4, line 31: /
Delete/AGREEMENT"
Inse/" AGREEMENTS"

Page 5( line &
| Delete "AGREEMENT-
/ Insert "AGREEMENTS"

* Page 5, line 4.
Delete "an agreement”
Insert "one or more agreements"
Following "AS 33.30.031,™

Insert "each to be"

Page 5, line 6:
Delete "a correctional facility”

Insert "one or more correctional facilities"



21
22
23

24
25

Page 5, line 11
Delete "facility”

Insert "facilities that are approved by this section"”

Page 5, line 12
Delete "agreement"

Insert "agreements that are approved by this section"

Page 5, line 14:
Delete "agreement"

Insert "agreements"

Page 5, line 16, following "term of:
Delete "the"

Insert "a"
Page 5, line 18, following"(b)":
Delete "The"

Insert "A"

Page 5, line 21, following "male prisoners™:

0-LS0194VK.37

Insert "if only one correctional facility is designed and constructed under the notice

and approval given in (a) of this section; however, if more than one correctional facility is

designed and constructed under the notice and approval given in (a) of this section, at least

one correctional facility must be limited to confining female prisoners only"

Page 5, line 29:
Delete "The"

Insert "Each"

Page 6, line 17, following "operate":

Delete "the"
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Insert "a"

Page 6, line 21, following "operation of:
Delete "the"

Insert "a‘

Page 7, line 5:
Delete "a major correctional facility"

Insert "one or more major correctional facilities

Page 7, line 7, following "job site of:
Delete "the"

Insert "a"

Page 7, lines 8-9:

Delete "the correctional facility described"

Insert "a correctional facility for which notice and approval is given"

0-LS0194\K.37
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AMENDMENT #3/1

OFFERED IN THE HOUSE CROFT/GREEN
TO: FIB 53

Page 3, following line 3:
Insert a new bill section to read:
"*Sec. 2. AS 33.30.031 is amended by adding a new subsections to read:

(f) The commissioner may not enter into an agreement to provide necessary
facilities under (a) of this section as a correctional facility that is to be constructed in
this state under an agreement entered into under AS 32130.031 after the effective date
of this Act unless the commissioner initiates and completes a site selection process.
The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In additions, if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility that is to be located at a site within a
municipality, the correctional facility may not be constructed at the site unless
approved by a majority of the residential landowners within the "affected area™ who
vote at an election conducted by the municipality or legal subdivision of the state.

For the purpose of this subsection, "affected area™ means the precinct or precincts
with at least 50% of their area within 2 miles of the external perimeter of the lot lines
of the proposed correctional facility. This restriction does not apply to construction

within the perimeter of correctional facilities in existence before the effective date of

this act.
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(@) In conducting the site selection process required by (f) of this section, the
commissioner may solicit proposals from private entities by publishing a request for
proposal in a newspaper of general circulation. The commissioner shall accept
proposals for six months after initial publication of the request for proposals. Any
such proposal shall certify in a manner prescribed by the commissioner that

(1) the facility to be constructed will meet the department’s requirements as described
by the commissioner in the RFP or other document;

(2) the facility will be operated at a cost to the state below the state's cost to operate a
comparable facility, that cost to be described by the commissioner in the RFP or other
documents;

(3) the entity owns or has an option to buy at a fixed cost the land on which the
proposed facility would be located, and the entity agrees that the state may purchase
the land at a price fixed at the time of contracting if the state assumes ownership or

control of the facility pursuant to statute or provision of contract;



(h) in order for the certification of approval under subsection (f) to be valid, the
approval process must meet the following requirements:

(1) not more than one month after initial publication of the RFP, the private entity
shall publish in a newspaper of general circulation notice of intent to make a
proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of the RFP, the private entity
shall deliver by certified mail to all residential landowners residing within two miles
of the proposed site notice of intent to make a proposal, including a description of
the location to be proposed;

(3) at least three months prior to the bid closure date published on the RFP, the
municipality or political subdivision of the state conducting the election shall
deliver by certified mail to all residential landowners residing within two miles of
the proposed site a mail-in ballot approved by the commissioner that residential
landowners may use to signify approval of the proposed site;

(4) the approval process shall last not more than three months from the mailing of
the ballots and no indication of approval shall be counted after the close of this
period;

(i) If the proposed site lies within the boundaries of a municipality or political
subdivision of the state, Lne entity making the proposal may, at the expense of the
entity, contract with the administrator of the municipality or political subdivision to
count ballots prepared under (h) of this section, publish the results in a newspaper of
general circulation, and make all ballots received available for inspection by parties
with reasonable interest in the proposal. If the entity making the proposal does not
enter into a contract with the administrator of the municipality or political
subdivision to count ballots, the commissioner shall count the ballots, publish the
results in a newspaper of general circulation, and make all ballots received available

for inspection by parties with reasonable interest in the proposal.
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Renumber the following bill sections accordingly.

Page 4, line 27:
Delete 'sec. 4"
Insert "'sec. 5"

Page 6, line 30:
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "'sec. 5"
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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 4, line 5, following "this section™:

Insert ""and sec. 6 of this Act"

Page 5, line 9, following *‘this section™:

Insert ""and sec. 6 of this Act"

Page 7, following line 17:

Insert a new bill section to read:

0-LS0194VK.40
Chcnowcth
4/2/97

ryiulcltir

"* Sec. 6. GEOGRAPHICAL LIMITATION. The Department of Administration or the

Department of Corrections, as appropriate, may not enter into an agreement under sec. 3 or

4 of this Act concerning a correctional facility that is located or to be locatedwithin the

boundaries of a municipality having a population of more than 100,000."

Renumber the following bill section accordingly.



0-LS0I194\K.38
.Chenoweth
4/1/97

/flulcl-er
AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 5, line 17, following *‘facility™:

Insert ""and the land on which it is located"’
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0-LS0311\E
Luckhaupt
2/3/97

CS FOR HOUSE BILL NO. 57( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
Y

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GRUSSENDORF, Berkowitz
A BILL

FOR AN ACT ENTITLED

1 "An Act relating to cruelty to animals.”
2 IBE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.140(a) is amended to read:
(&) A person commits the crime of cruelty to animals if the person
(1) knowingly [INTENTIONALLY] inflicts severe [AND
PROLONGED] physical pain or prolonged suffering on an animal;
(2) with criminal negligence, fails to care for [RECKLESSLY
NEGLECTS] an animal and, as a result [OF THAT NEGLECT], causes the death of
the animal or causes severe physical pain or prolonged suffering to the animal; or

(3) Kills an animal by the use of a decompression chamber.
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Sponsor Statement
HB 57

"An Actrelating to cruelty to animals™

This bill was introduced in response to concerns about the treatment of animals and
the difficulty of prosecuting cases which involve animal cruelty.

There have been numerous incidents of animal cruelty and neglect in Alaska which
have gone unprosecuted because of the current statutory language. One district
attorney testified that the language, which reads "intentionally inflicts severe and
prolonged physical pain or suffering on an animal," is "unprosecutable.” He said "a
dead animal is your only evidence.” HB 57 gives the state a more workable statute.
The following explains the changes the bill would make.

. Changes "intentionally™ to "knowingly™ which lowers the stale of mind the
state must prove in prosecuting an animal cruelty case. This would help in
cases of starving animals. An owner's actions may not have been "intentional,"
but a reasonable person would "know™ that a lack of food causes starvation.

. Changes "recklessly” to "with criminal negligence™ which lowers the criminal
standard. Recklessness is indicated by an awareness and conscious disregard.
Criminal negligence is indicated by a "failure to perceive a substantial and
unjustifiable risk that the result will occur...” 11.81.900

. Does not affect existing statute which protects farmers, hunters and trappers
who conduct traditional, lawful practices. 11.61.140

. Does not affect the existing statute which designates cruelty to animals as a
class A misdemeanor.

. Supporters of this bill include: Alaska Animal Control Association (statewide),
Alaska Society for the Prevention of Cruelty to Animals (Anchorage), Iditarod Race
Winner Libby Riddles (Wasilla), Mush With Pride (statewide), Fairbanks Animal
Control (Fairbanks), Kenai Animal Control (Kenai), Friends of Pets (Anchorage),

Gastincau Humane Society (Juneau).
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Criminal Law Alaska Statutes §11.61.140

Sec. 11.61.140. Cruelty to animals, (a) A person commits the
crime of cruelty to animals if "the person

(1) intentionally inflicts severe and prolonged physical pain or suf-
fering on an animal;

(2) recklessly neglects an animal and, as a result of that neglect,
causes the death of the animal or causes severe pain or suffering to
the animal; or

(3) kills an animal by the use of a decompression chamber.

(b) It is a defense to a prosecution under (a)(1) or (2) of this section
that the conduct of the defendant

(1) conformed to accepted veterinary practice;

(2) was part of scientific research governed by accepted standards;

or

(3) was necessarily incident to lawful hunting or trapping activi-
ties.

(c) In this section, "animal” means a vertebrate living creature not
a human being, but does not include fish.

(d) Cruelty to animals is a class A misdemeanor. (8 7 ch 166 SLA
1978; am 8§ 1 ch 78 SLA 1980; am § 20 ch 59 SLA 1982)

Editor's notes. — The provisions of 3A CJ.S., .Animals, 88 99-112.
paragraphs (2) and (3) cfsubsection (a) as Cruelty in trapping animals, 79 ALR
it existed prior to the 1980 amendment 1308.
may now be found in AS 11.61.145. What constitutes statutory offense of

Collateral references. — 4 Am. Jur. cruelty, 82 ALR2d 794.
2d, Animals, 8§ 27-30.



§ 11.81.620 Alaska Statutes Supplement § 11.81.900

Sec. 11.81.620. Effect of ignorance or mistake upon liability.
NOTES TO DECISIONS

Applied in Russell v. State, 793 P.2d Quoted in De Nardo v. State, 819 P.2d
1085 (Alaska Ct. App. 1990). 903 (Alaska Ct. App. 1991).

Sec. 11.81.640. Application of AS 11.81.600 — 11.81.630.

NOTES TO DECISIONS

Cited in Cole v. State, 828 P.2d 175
(Alaska.Ct. Add. 1992).

Article 6. Definitions.

Section
900. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title, unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent neeu not be the
person’s only objective;

(2) a person acts "knowingly” with respect to conduct or to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware ofa substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conductor a circumstance ofwhich the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly” with respect to a result or to a circum -
stance described by a provision of law defining an offense when the
person is aware ofand consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk ofwhich fhe person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence” with respectto a result
or to a circumstance described by a provision of law defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard ofcare that a reason-
able person would observe in the situation.



ALASKA ANIMAL CONTROL ASSOCIATION

c¢/o F.N.S B. Division of Animal Control

P.O. Box 71267
Facl)rbanks, AK 99707

January 31, 1997

Representative Ben Grussendorf
State Capitol Building
Juneau, AK 99801

Dear Representative Grussendorf;

On behalf of the Alaska Animal Control Association (AACA), we would like to go
on record as being in support of House Bill 57.

The current language in law AS 11.61.140 is very difficult to prove and courts

have been unable to prosecute a number of neglect and cruelty cases. Bill 57
will improve the language in AS 11.61.140 and enable prosecutors to convict

those that have participated in obvious acts of neglect and cruelty.

If there is anything | can do to facilitate passage of Bill 57, please let me know.

Sincerely,

Shaun Brown
President
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01/17/1997 12:39 9076832844 WILL FORSBERG

Mush withPRIDE

Providing Reaponinbk* Information on a Dog's Environment

Will Forsberg, President
Box 378
Healy, Ak. 99743

Rep. Ben Grussendorf
State Capiral
Juneau. Ak. 99801

RE: HB 57- ANIMAL CRUELTY BILL

Jan. 17, 1997

Dear Rep. Grussendorf,

Thank you for your continuing efforts to strengthen Alaska's animal cruelty laws. We
believe that the lowering of the criminal standard for prosecution of cruelty to animals is a
necessary step in protecting Alaska's domestic animals from negligent owners.

Sleddog medicine has become a speciality within the veterinary profession. Veterinarian
members ofthe International Sled Dog Veterinary Medical Association (an internationally
recognized professional organization), as well as most veterinarians in the Alaska
Veterinary Medical Association are well aware of conditions and standards used in
assessing care and well-being o f sleddogs. In addition, Mush with PRIDE has issued
Sleddog Care Guidelines which set standards for most common sleddog practices. These
PRIDE standards, which have been endorsed by the major Alaskan racing organizations
(Iditarod, Quest and ADMA) as well as several international sleddog racing groups
(ISDRA and IFSS) were developed with constant input from several mushing veterinarians
who are Directors of PRIDE. Therefore, we believe that the current statute does provide
adequate protection against prosecution for legitimate recreational mushers and sleddog
racers within its clause specifying that "accepted veterinary practice” may be used as a
defense against prosecution. We do not feel that any other musher-specilic defense against

prosecution is needed to protect mushcre against prosecution.

We are hopeful that HB 57 will be passed this session so that state officirls can better deal
with the small minority of abusive owners who tarnish the image of our state and the

official state sport o f dogsledding.

Sincerely,

William A. Forsberg, PRIDE President

P.O. Box 84915, Fairbanks, Alaoka 99708-4915 USA
17800~ 50PR|DE Or 1-907-488-6241



JON-17-37 FRI 11 :13 RIDDLES 3L32ING KENNELS 907 3763663

Libbv Riddles
Biasing Kenne
P.O. Box 37290
W asilia AX 996
907-376-3663 7

January 15, 1997
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To Whom It May Concern,

House B ill HB 57 has my support as a way to help control
animal abuse cases in our state. The severe conditions m
Alaska necessitate a stronger vehicle for dealing with
cruelty or neglect cases, and it is pathetic to have to_
have a uead animal before the responsible party can be
prosecuted. Your support of this bill is appreciated.

Sincerely,

.91
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January 21, 1997

Representative Ben Grussendorf
Alaska State Legislature

State Capitol (MS 415)
Juneau, AK 99801-1182

Subject: Support For House Bill No, 57

As an Animal Control Officer in the state of Alaska for over 17 years, I'm very pleased to support
changes in the language of Alaska's present cruelty statute.

These language changes will streamline investigations and prosecutions of animal cruelty cases
in Alaska.

It 1 can be ofany further assistance, please let me know.
Sincerely,
lilt
Bill Godek

ChiefAnimal Control Officer, Kenai
Vice President Alaska Animal Control Association



Representative Ben Grussendorf
State Capitol Building
Juneau, Alaska 99801

Representative Ben Grussendorf:

On behalfofthe Gastineau Humane Society we would like to go on record as being in support of
House Bill 57. The statutory language currently in AS 11.61.140 is very difficult to prove and

courts have been unable to prosecute a number ofneglect and cruelty cases. Bill 57 will improve
the language in AS 11.61.140 and enable prosecutors to convict those that have participated in"

obvious acts o fneglect and cruelty

If there is anything | can do to facilitate passage of Bill 57 please let me know.

Sincerely,

Linda M. Blefgen
Gastineau Humane Society

— A NON-PROFIT ORGANIZATION —
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1968, the char in cu ent
sald, He C u
sau s on rs recor rnclu

a felony conviction in
1 7. And 1h 1993, his vio-

crue ty fo anima

e]r(rersC essvsgs Pant\tr]rscte ﬁt}
S after ’

Please see Page C-2, SLAYING

SLAYING: Accused man makes court appearance

Continued from Page C1 30 pe%nrﬁ] C(f'?(bra%rh Russ

Sfan led and mutjlated her ed at Dennisnolise
gccorarng o the charg- i o ooy 1 i

Wit VYtandgcra e st I lead-
ocum % told A(Jaskﬁ %

sto
State t‘r opers he was drun Hgay @g‘n ana
nd dr tefemen ergomgto pnare oo %0
% ous owed, srd 0
*hie black- W 0se W art a, 5D

ranrtc?auoq ﬂW “the star,

ecuW)S Iréamuhel nis,
s the . wise_men

e sa%
% o drew I
arg 9 ocumen sadrna
er

his ml}/(‘!ﬁw OEHOWH at¥om

the ‘troopers’ nvestigation
ang mterrews wit (\]rattagé

resPdenntrss 84, lived bg hl

fnaghe-toom fio
LTS TEX tu
Rar ? some- 146 neople D
ong he kuiskokvi h%r
Lor%gﬁe%%o st T rﬂi rg]a?d -

o 8 0 830

|§ fi seet
Atter abo %0 uts

ls_HquO 10 cIean UP

rant mot] er WaS H
agg gu ¥k
e
L troué
cord was usgd ke her

G ey te g

e savior,” Runk-

out 9a. ursda
dﬁgéb & mrae(P er on rn%
00l ead o ou
Eome were a baseb a a

“trrrrdue o

ers were ca Ied to investl-
gaﬁe

H{te mean |me Alexia
as ta

In oot ervrlla
(rth.mo o
mentrﬁne e Was 1

a lost

the ost
aster or |n c a
e cquld was

ﬁon ess con esshet ough h
%g document.
rive
4 2 Large alkrng about
e
new what had

os%uae Clggltaarﬂgnd Vs'ar t
1an't sa was”c n-
e]ssrnﬁ] 0 accordrn fo the

ﬁe time troopers ar-

t%t(err mvestrg tion al-
A{ h)g Ee prosecugor
c{ams ard ver¥one| t
village

Tl U e

roo%)es . intervr(ewed
s!ae Xclg 0n n?glcsend Ay
Pan Yv dch]was M ou §
H hlop Iexrad entirie

aasebal cap and knit cﬁg
aﬁ gccr? ding to t

hﬂ S. sarE rosecu)tors
are awartrn erla

autogsx res

t] learn mr re abolt
ene e s [
cut dout o et e

rs rrct ttorneysofrce

nthe Hﬂe riends ang
0 ennrs an
Aexr are rytn eﬁu-
ortive In therr rre
ont anttekr ng&os
d Iage In two e
[t js,a tgrnble |ncrdent
he said, "and everyone, Is try-
Ing to eIp eacho er.

- [0y testsa



Pet lovers sign up
SRR
ocal animal shelter
|d i as ee_f%ode wrt INGuiries
ter eSW reta en ? aman
aC|n anlmi cruew){‘lco nts. The do s )

re e{ €d.1rom o err
au OI’I S Sa I’OVI e’

SU |c|tent foqq, water an ve rinar
care

rraro %:lCGS Len |na oun S J
C uet was O ea at
ﬁ ave
een a e shelter s

cent were re dred or tron

rirrtdrﬁa“ “a;”r.tr W
e PRI S H]a?éebeen

ﬂ rk ma sal
oo uite
|st sar e of ebdo S were
too inn rse
a at east oranot
en people were on a st of

oten cm wners Ferraro who
as sche eld ahco&tha ranc%
Thursda nguished owngrs |p1a er
receivin the criminal complaint.’|

A R PR ER S

M etro N ew s

Old, sick dog abandoned in trash bin
gobbrnTe S%sga heard a strange whrmgﬁnnl? coming

om ra In OL{[E[ € [? P t stare
€ OWI’] u ers
ISCovere d 0 en retrre er Wlt ItS UZZ e

uct-ta e% ocer ag over |ts
nderne ers of aagl%ja Eastra

anceroust ooﬁqcovere Its front legs
Weres ave ad mu %p dle mark s—a
osr esr o treatment 8 tes, she said. |t
ntw s ra raveterrna rian
save anrze
s esar ere s be de ourse ves tra
ard We ¢ u one.c H
nchora nrma ntr e W lea sandt
went no ere mangg s sai
stra fo dthe about an a half ago.
erles w reopen the.cas more
rmation, he sar nim c ntr %est$5to
01t or re

eut anize an anim
ersP(P canat e?t"'tlorda It, Jqﬁtf erles said. t In
@ Tave eenm re ane than wha they've
one,” Terpstra sai Its orrifymg.






FISCAL NOTE

STATE OF ALASKA BILL NO. HB 57

1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration
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The bill increases the potential numbers of cases which may be prosecuted by punishin "n_egligienf " (not reckless)
conduct which results in the death or physical pain of an animal and "knowng’ gr]qt intentional) conduct that
Causes severe pain or prol suffering. Without accurate predictions as to anticipated numbers of prosecutions,

fiscal impact cannot be quantified.

PrePared by: Barlf,ara K. Brink. Director Phone: (907) 264-4414
Division: Public Defender Agency Date:

Approved by Commiﬁsioner: Mark Bover

Ag ncy. Departmenl of Administration Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™"S LEGISLATIVE OFFICE
For further distribution information, call the Governors Legislative Office
Rev: 11/96 Page 1 of_1_



FISCAL NOTE

STATE OF ALASKA BILL NO:  HB 57
1997 LEGISLATIVE SESSION

Revision Date: Dept. Affected:  Public Safety

Title:  Cruelty fo animals BRU: Alaska State Troopers

Component:  Detachments

Sponsr. Representative Grussendor
Requestor:  House Judiciary COMPONENT SERTALNO. U799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included

OPERATING FY 98 FY 99 FY 00 FY 0L FY 02 FY 03
PERSONAL SERVICES

TRAVEL

CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL | -0- -0- -0- -0- -0-1 -0-
CHANGE INREVENUES -0- -0- -0- -0- -0- 0.

Reventge Co%le 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

Other
TOTAL -0- -0- -0- -0- -0- -0-
Estimate of current year (FY 97) impact; S
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
This bill will have a negligible fiscal impact on the Division of Alaska State Troopers.

Prepared By: Lt Dan Lowden Phone  269-5412
Division: Alaska State Troopers Date:  January 24. 1997

Approved by Commissioner: Date: ff 1191

17
Agency Ronald L. 8tte. Department of Public

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For funner distribution information call the Governor's Legislative Office

RevMes Page Lof 1
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 57
1997 LEGISLATIVE SESSION

Reyision Date: DeBt. Affected; . . Department of Law

Title: “An Act relating to cruelty to animals. R 8r|m|na| Division
. J ) |%omponentz
%gonsor: ﬁ%ﬂresent tive Grussendorf

quester: se Judiciary COMPONENT SERIAL NO. 2085

Expenditures/Revenues (Thousands of Dollars)
PERATING_EXPENDITURES FY 98 FY 99 FY 00 FY 01
PEKSONAL SERVICES
E%N\%\CTUAL
SUPPLIES
BQ\UIPM NT
ND & STRUCTURES
KA Dl
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
| CAPITAL EXPENDITURES

CHANGE IN REVENUES (

N RCE Thousands of Dollars
HOP e%%ra Receipts | )

%853 EMatch
P Recei
1k gy e
i 00 00 00 00 00 0.0
Estimate of any current year (FY97) cost: $ 0.0

FY 02 FY 03

F
1
1

FXLL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 11.61.140(a) relating to cruelty to animals by lowering the legal standard of conduct from
one who acts intentionally to one who acts knowingly and inflicts severe physical pain or ’orolonged suffering on
an animal. Similarly, the bill lowers the legal standard of conduct from one who acts recklessly to one who acts
with criminal negligence and neglects an animal and, as a result of that neglect, causes the death of the animal
or causes severe physical pain or prolonged suffering of the animal. These changes have the effect of making
cruelty to animal cases easier to prove and, may result in more of such cases referred for prosecution. We do
not anticipate any fiscal impact at this time. However, if significant numbers of such cases are referred for

prosecution, it could have a fiscal impact on the department and we would seek to reassess our budget position
at that time.

: Joan.M. Kasson. . . Phone:  465-53
Bﬁ?/%aig%d by A(?mlmstratlsve Services D|V|s||$n)§/\ ' f?Au ) Date; f/351/69

Approved by Commissioner: Bruce'NTBofe[no,  ttomeyT Gen, Date:  1/31/97
Agency. Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For furtter distribution infomation, Gl the Governor™s Legislative Office

IRev 10/96) 97fisno.xIs/D8R Page 1 of 1
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HOUSE COMMITTEE REPORT

(D?te Referred to Committee: February 17, 1997 FURTHER REFERRALS: Finance

HB 58 CIVIL LIABILITY

Date of Committee Action: _

The JUDICIARY Committee considered: SSHB 58
CIVIL LIABILITY

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58

“An Act relating to civil actions; relating to independent counsel provided under an insurance policy; relating to
attorney fees; amending Rules 16.1, 41, 49, 58, 68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule
7102, Alaska Rules of Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and providing for an effective

date.”

recommends it be replaced _ the same title
with the following committee substitute SS Sftfj)ua) [ ]anew title

[ ] additional referral to __ Committee C s
[ ] attached amendment(s)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s): (D0 APPROVES PRE
f ] fiscal note(s) [ ] fiscal note(s)

I'M-zero fiscal note(s) [ ] zero fiscal note(s)
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FISCAL NOTE

STATE OF"ALASKA BILL NO. *HB 58

557 LEGISLATIVE SESSION

Revision Data: Dept Affected:  Alaska Court System
Tila Tort Reform Trial Courts

Component
Sponsar: Rep. Porter

Requestor. ~ "House Judiciary COMPONENT SERIAL NO. 163

OPERATING EXPENDITURES ~ FY 98 FY9 FY Q0
TPF%K\S/%EIAL SERVICES 49 49 49

CONTRACTUAL 37 ST 8.7
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

MISCELLANEOUS

TOTAL OPERATING 138 136 136

| CAPITAL EXPENDITURES
ICHANGE INREVENUES (  }

FundSource (Thousands of Dollars)
1002 Federal Receipts
1003 GF Metch

136 136 136
100 5Gr/Prcgrcn Recelp
%)0%7 GF/Mental Health
TOTAL 13.6 136 13.6
Estimate of any current year (FY 97) cost; Nona
Positions
rull-Time
Part-Time 1.0 1.0 1.0
Temporary

ANALYSIS:  (Atach aseparate page if necessary)

See attached analysis.
« [, M
Prepared by, C. S. Christensen I1l. Staff Counsel rl
Agency:  Alaska Court System 1
Approved by: ~ Arthur H. Snowden, Il, Administrative Director u

Agency. Alaska Court System

FY L PY 02
49 49

37 8.7

136 136

136 135

136 136

1.0 1.0
Phone:
. cate:
P Data:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

[0:MAV
Rev 1/37

Qutio

49
8.7

136

136

136

1.0

254-8228
02/19/97

02/19/97

Page 1 ct 3
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Alaska Court System
Fiscal Analysis

HB 58

Personal ServiC83

Easifen Salary
Pro Tern Judge, fully vested, Anchorage, PPT, | 1/2 months $3,164

Contractual Services

Jury Fees

Superior Court- _ o
42 -1/2 day length collateral benefit hearings witn 13

jurors at $12.50 a half day (from trials)

District Court- o
21 -1/2 day length collateral benefit hearings with 7

jurors at $12.50 a half day (from trials)

Estimated Total Cost

ouu4

Benefits Tatat
§1.729 54.893
8,663
6,825
1,838
S13,556

Page 3 of 3



FISCAL NOTE
STATE OF ALASKA BILL NO. HB58
1997 LEGISLATIVE SESSION e
Revision Dale: 02/18/97 %t Affected: Alaska Judicial Council
Title. Civil Actions &Atforneys Provided by — BR
Insurance Company Component;
Sponsor: Reps. Bnan Porter and John Cowdery
Requestor; COMPONENT SERIAL NO. 0771

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 95 FY00 FY 01 F

PERSONAL SERVICES 175 16.7 16.7 16.7
13 13 13

TRAVEL

CONTRACTUAL 9.0 12 12 12
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

MISCELLANEOUS

TOTAL OPERATING 26.5 192 19.2 19.2 19.2 19.2

[CAPITAL EXPENDITURES | | | | | |
ICHANGE IN REVENUES () | | | | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 285 192 19.2 192 19.2 192
1005 GF/Program Receipts

1006 GF/MH

Other
TOTAL 26.5 192 192 192 19.2 19.2

POSITIONS
FULL-TIME

0
PART-TIME 1
TEMPORARY 1

Estimate of current year (FY 97) cost: § None
ANALYSIS:  (See attached pages)

2 FY 03
16.7

13
12

—
I\Jw\lo

— o
— O
——_ O
|l e
——_—0

Prepared hy: William T. Cotton, Executive Director Phone: 279-2526
Agency. Alaska Judicial Council Date: 2/19/97
Approved by. William T. Cotton. Executive Director

Agency: Alaska Judicial Council Date: 2/19/97

PREPARER TO PROVIDE AU. DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
Rev 1/97 Page 1of1



Analysis for Alaska Judicial Council
Fiscal Note on HB 58:
Civil Actions and Attorneys Provided by Insurance Company

The bill assign* two tasks to the Alaska Judicial Council: (1) review and report on alternative
dispute resolution (ADR) programs in other states; and (2) collect, analyze and report on Alaska civil
cases which are settled. The costs o f the two functions are discussed separately.

1 Review of ADR Programs

The bill provides:

Section 09.42.010. Legislative Intent It is the intent of this
legislation to create a pilot alternative dispute resolution procedure
within the existing civil litigation system in order to promote the
timely, inexpensive and efficient resolution of civil disputes.

Sec. 09.42.020. Pilot program for alternative dispute
resolution. The Alaska Judicial Council shall consult with the Alaska
Dispute Settlement Association, review court sanctioned alternative
dispute resolution programs in other states and in the federal court
system, and make recommendations to assist the legislature and the
Alaska Court System in the establishment of a pilot program for
alternative dispute resolution within the Alaska Court System. The
Alaska Judicial Council shall submit a written report to the legislature
and to the Alaska Supreme Court within six months after the effective
date of this legislation. The report shall include specific types of
programs; specific types of cases within each program which are
amenable to alternative dispute resolution; the cost to the parties and
to the Alaska Court System under these programs; and the
qualifications of the neutrals who will provide dispute resolution
services under the programs, including nonlawyers.

Sec. 09.42.030. Definitions. In this chapter,
(a) “alternative dispute resolution" is limited to arbitration,

mediation and early neutral evaluation.

The Council would hire a contract attorney to complete much of the review of ADR
programs. The attorney would be paid $35 per hour for 200 hours for a total 0f $7,000. The contract
attorney would work with Council staff to complete the project. Other costs would include a
temporary secretary, long distance telephone, and costs for various books and other literature.



ADR Costs Summarized

Personnel
Temporary Secretary
50 hours @ $16.38/ hour $ A
Contractual
Contract Attorney (200 hours @ $35/hour) $7,000
Telephone $ 500
Books $ 300

TOTAL 58,641

2. Review of Settlement Data

The bill provides in relevant part:

Sec.42. AS 09.68 is amended by adding a new section to read:

Sec. 09.68.130. Collection of settlement information.
(a) Except as provided in (c) of this section, the Alaska Judicial
Council shall collect and evaluate information relating to the
compromise or other settlement of all civil litigation. The
information, including the case name and file number, a general
description of the claims being settled, the dollar amount of the
settlement to whom it was paid, and any nonmonetary terms, shall be
collected on a form developed by the council for that purpose.

(b) The information received by the council under (a) ofthis
section is confidential. This restriction does not prevent the disclosure
of summaries and statistics in a manner that does not allow the
identification o f particular cases or parties.

(c) The requirements 0 . (a) of this section do not apply to the
following types of cases:

(1) divorce and dissolution;

(2) adoption, custody, support, visitation, and
emancipation ofchildren;

(3) children in need of aid cases under AS 47.10 or
delinquent minors cases under 47.12;

(4] domestic violence protective orders under AS
18.66.100-18.66.180;

(5) estate, guardianship, and trust cases filed under AS
13;

(6) small claims under AS 22.15.040.



The Council estimates that 8.000 settlement forms would be filed per year. The data wuuld
be entered into a Microsoft Access database (estimating four minutes per form). A data entry
employee also would review approximately 500 case files per year to check the accuracy of the
settlement data and put the settlements in context (estimated 20 minutes per case). Finally, the data
employee would spend about 300 hours cleaning the data and working with Judicial Council staff

to conduct the preliminary analysis.

Council staffwould complete the analysis and issue a fairly briefannual report based on the
settlement forms. A more extensive report would be prepared in the third year based on data both
from the settlement forms and the case data. The time o fexisting Council staffis not included in the

fiscal note.

Other costs include short trips to Fairbanks and Juneau to collect case data, a temporary

secietary for forty hours, and a small amount for printing and postage.

Settlement Data Review Annual Costs Summarized

Personnel

One Part-time Data Entry/Analysis Employee
8.000 forms @ 4 minutes each =533 hours
5.000 case files @ 20 minutes each =167 hours
Data cleaning and Prelim Analysis =300 hours

Total Hours: 1,000 @ $16.00 per hour =

Temporary Secretary
40 hours @ $16.83 perhour =

Travel
One 5 day trip to Fairbanks
One 3 day trip to Juneau

Contractual

Postage and Printing

TOTAL

$16,000.00
§ 673.20
$ 700.00
$ 600.00
$ 1,200.00
$1917320

TOTAL P .00
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In November of 1987, MICA went to trial on the Justice v. Humana Hospital Case.
MICA insured each of the three defendants including the hospital on a “tail” policy purchased
when Humana brought Community Hospital. The two physician defendants were dropped the
day before trial by the plaintiff's attorneys and the hospital became a single defendant.

CASE FACTS:

Justice was seen in the emergency room on two occasions in May of 1982 for injuries
received from a fall in an Anchorage bar. The visits were both in the middle of the night and 25
hours apart. 48 hours later the patient presented liimselfto Los Angeles County Hospital where
he was admitted and discharged the next day. He was admitted yrt again five days later,
discharged and finally readmitted twelve days later comatose with a right sided hemiplegia.

LEGAL ACTION:

Separate suits were filed in California and later in Alaska. L.A. County made a
settlement with an agreement that if the plaintiff was successful in Alaska, L.A. County could
recover 1/3 ofthe Alaska award to a maximum o f $300,000.

TRIAL RESULTS:

MICA tried to join LA. County Hospital in a joint defense. Certainly they were
responsible for the last and longest treatment. Our court would not allow this and further would
not allow any negligence by L.A. County to be a defense. The outcome was a verdict with the
plaintiff 10% negligent and Humana 90% negligent. The verdict was an award totaling
$1,304,244 with add-ons for prejudgement interest and Rule 82 increasing the award to in

excess of $2,000,000.

TORT REFORM EFFECTS:

The cost to Alaska to pay for the plaintiff who had already received retribution in
California is substantial. Tort Reform legislation would have had an absolute impact on the
results of this case. Under Tort Reform legislation-
 the extent of L.A. County’s negligence would have to be considered,;

* the percentage of fault for Humana would be affected underjoint and several
liability;

 collateral source from the L.A. settlement would have to be offset and,;

* acap on non-economic losses would have impacted the judgement.

MICA feels this is an excellent representation of the positive effects of California tort
reform. Because of the positive effects of California tort reform. Because of our own laws,
Alaskans paid in the cxircme for a plaintiff that had been compensated elsewhere. Our analysis
of the Justice case leads us to the irrevocable conclusion that tort reform legislation will decrease
costs to Alaska and its citizens.
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DAVID A MCGUIRE MD

COMPARISON OF RESULTS INJUSTICE
With Mandated Structured Settlements

PAGE

California Alaska
(WITH Tort Reform) (WITHOUT Tort Reform)
($1,344, 0001 $32,000 paid Total jury verdict $ 1,448,160
par year for lif
expectancyo 42 years  $305,518 Less plaintiffs 10% comparative

negligence (144,916)
$75 000 pa ment on $ 1,304,244
July 1,1 28.113 .

Present value of L. A. Hospital
$200,000 payment on settlement as of July 1,195, (210,201)
July 1.2005. 28,101 $ 1,094,043
$400 000 payment on Collateral benefits pursuant to

ly 1,20 22,125 AS 09.55.548(b) (89,378)

Present value of future Subtotal $ 1.004,660
payment of total jury ’
verdlcto $2,019,000 Prejudement mterestg) 10.5%
as of July 1,1985. $ 383,958 er annum from May 30,1982

&Iate of i |n]ur% through
Plus cash gayment on arch 16,1988, 683,534
July 1,198 50.000

Rule 82(a) attorney fees 171,319
Plus attorney fees present
values as of July 1.1985, 130,000
Pius coats 15.000
Subtotal $578,958 Subtotal $ 1,859,516
Defense cost unk Insurance, Defense fees 501,605
Total $578.553 Total $ 2,361,123

QQES TQRT REFORM WORK?

The effect of mandated etructured aettltfnenU:
In California, tho plaintiff received $2,214,000 from a structured settlement for a prosent cost of S578.D58.

In Alaska, the plaintoff rooelved $1,859,518 with a present cost of $1,859,518.
The prssent cost to health care consumers in Alaska in 3.2 times the amount In California.
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Alaska State Medical Association
4107 Laurel Street s Anchorage, Alaska 99508«(907) 562-2662 * (907) 561-2063 (tax)

February 24, 1997

The Honorable Joseph Green
Chairman, House Judiciary Committee
House ofRepresentatives

Stale Capital gMS 31002

Juneau, AK 99801-118

Subject: SSHB58 - Civil Justice Reform

Dear Representative Green:

The Alaska State Medical Association (ASMA) is comprised ofnearly 500 physicians located
throughout Alaska. The ASMA House of Delegates and Board of Trustees would like to thank
you lor providing the opportunity for ASMA to testify on its recommendations for modifications

to the civiljustice system.

Physicians in Alaska practice in unique and challenging circumstances. Our goal is to provide the
most appropriate and best medical care possible to our patients. Our profession is facing
increasingly complex issues involving new leclinology, moral and ethical situations, and fiscal

pressures from all fronts.

The practice o f medicine in Alaska is typified by the sole practitioner or small clinic practices
which are essentially small burinesses. But this too is changing with managed care appearing
throughout Alaska which brings its own special considerations. Questions arise as to quality of
care in a managed care setting that is driven perhaps more by fiscal considerations than by the
medical condition of the patient. These fiscal considerations are being driven by others than the
treating physicians. Such circumstances provide for further complications and uncertainties in the
applications of the civiljustice system to the practice of medicine.

ASMA has been on record for many years supporting changes in the civiljustice system that
provide for less uncertainties in the system while not keeping any person from the courthouse.

Those changes are as follows:

| Ceiling on Non-economic Damages _
ASMA recommends,a ceiling 0£$250,000 on recovery from non-economic damages

which are those intangibles such as pain nnd suffering. No limit is suggested on
proven economic damages such as loss o f earnings and medical expenses.



flk St Med

-issoc

TEL No .561-2063 Feb 24.97 9:41 No.002 P.O

§

No caps or extremely high ceilings for non-economic damages provides for a system
along the lines ofa lottery. Uncertain, extremely high potential awards lead to high
professional liability insurance rates wliich in turn leads to more physicians going
without such coverage. An uninsured doctor may not have the assets to satisfy a
judgment for loss o fearnings and future medical expenses let alone an award for non-

economic damages.

Limits on Attorney Fees
A sliding attorney’s contingency fee schedule Is recommended as follows:

40% o fthe first $50,000

33 1/3%0fthe next $50,000

25% ofthe next $500,000

15% of any amounts in excess of $600,000

Sufficient, appropriate net compensation to the injured party is the goal of the
recommendation while providing for just compensation to the injured parly’s

attorney.

Collateral Source Evidence

Allow a defendant (e.g., physician) to introduce evidence pertaining to amounts of
other proceeds received by a plaintiff due to the situation that resulted in the lawsuit.
Examples o fthose proceeds are insurance proceeds and workers compensation
payments. This prevents the unjust recovery of duplicate payments for the same loss.

Periodic Payment o fFuture Damages . .
When an award for future damages exceeds $50,000, allow either party to require the
court to provide that the judgment be paid in installments over the term of the

plaintiff's disability.

This allows for the purchase of an annuity to make future payments as and when they
arise - a significant savings over an immediate lump-sum payment ofan entire award.

Arbitration o o _
Allow physicians to contract with patients for mandatory arbitration of malpractice

claims,

Statute of Limitation

Maintain a statute of limitation that requires an action for injury or death against a
physician to be filed within 2 years ofwhen the person knows or should have known
of the injury. However, for children under age six, require that action be brought
before age eight or within two years, whicheveris longer. But, the clock stops if there
is fraud, intentional concealment of facts, or if there exists an undiscovered foreign
body (ofno therapeutic or diagnostic purpose) in the body ofthe injured child and the
action is based on thfe presence ofthe foreign body.
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7. Statute of Repose _ .
Incorporate a general statute ofrepose that prevents suits from being brought after

eight years measured from the date ofthe act that caused the iiyury or death. The
statute o frepose applies without regard to the statute of limitation. However, any
statute ofrepose should not apply in cases involving intentional acts or if intentional
concealment o ftacts occurred that resulted in a delay ofmore than eight years before
the basis for the legal action was known.

8. Panel System o .
ASMA recommends the continuation of the panel system, Although, complete mid

credible empirical data which would indicate the impact of the panel system is
impossible to develop, anecdotally many ASMA member physicians feel it is important
and worthwhile for the panel system to remain in place. ASMA would consider a
change in the method ot selection o f the panel to allow each side to choose a physician
member with then those two members selecting a third physician. However, the
physicians chosen should be physicians both licensed and actively practicing medicine

in Alaska.

ASMA would also recommend that the "bias” questionnaire be changed so as to ferret
out only real conflicts of interests as opposed to perceived conflicts. It would also
appear that the existing questionnaire may be easily "gamed” by physicians not
wanting to serve.

ASMA's experience is that it is not unusual for 40 suits involving medical malpractice
to be filed each year which tend to take approximately two years to be adjudicated.
Therefore, at any given point intime approximately 240 Alaska physicians are
impaneled. This is over20% ofall physicians in Alaska, a significant contribution to
the system for which, in most cases, the service is done pro bono.

The above are outlines ofthe features of civiljustice reform that ASMA member physicians feel
should be adopted. Many ofthe above are incorporated in SSI1B58. For those that aren't,
ASMA recommends amending SSHB58 to include them. Specifically, the absolute cap of
$250,000 on non-cconomic damages is recommended to be incorporated. The general concepts
underlying SSHB58 are supported by ASMA,

The underlying purpose in the above is to provide some certainty where little certainty currently
exists. Imposition of certainty provides for greater predictability and should result in reduced
premium rates lor professional liability coverage. Similar measures were adopted in California
nearly 20 years ago with one result being that overall medical malpractice insurance premiums in
California are half o fwhat they are here in Alaska.

Lower rates should result in more physicians having professional liability insurance coverage with
sufficiently high limits. This result should provide for added peace ofmind to patients.
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Should you have any questions or comments you may direct them to any o fthe following people:

ASMA Board of Trustees

Paul Raymond MD, President,
235-7000, fax 235-4050
John J. Smith MD,
276-5222, fax 278-9044
Kevin M. Tomera MD,

Cynthia Brooke MD,
563-8588, fax 563-6903

Patrick Brady MD,
261-3102, fax 261-4882

Douglas G. Smith MD,

272-2571, fax 272-6751
David E. Johnson MD,
225-5144 fax 247-0920

276-2903, fax 278-8052

Lee Schlosstein MD,
563-3929, fax 562-2848

James J. Jordan, Executive Director, ASMA,
562-2662, fax 561-2063

Thank you again for opportunity to provide testimony.

Sincerely,

James J, Jordan
Executive Director
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Ford
2/24/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE GREEN
TO: HB 58

Page 16, following line 5:
Insert a new bill section to read:
"* Sec. 35. AS 09.65 isamended by adding a new section to read:.

Sec. 09.65.085. Civil liability of electric utility, (a) A utility offering
electrical service to the public for compensation under a certificate of public
convenience and necessity issued by the Alaska Public Utilities Commission under
AS 42.05.221 may not be held strictly liable for property damage, death, or personal

injury resulting from an act or omission of the utili*x”*

(b) This section does not preclude liability for civil damages that are the result
of an intentional, reckless, or negligent act or omission.”
Renumber the following bill sections accordingly.
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AN Ford
2/24/97

AMENDMENT

TO: HB 58

Page 16, following line 5:
Insert a new bill section to read:
"* Sec. 35, AS 09.65 isamended by adding a new section to read:

Sec. 09.65.085. Civil liability of electric utility, (a) A utility offering
electrical service to the public for compensation under a certificate of public
convenience and necessity issued by the Alaska Public Utilities Commission under
AS 42.05.221 may not be held strictly liable for property damage, death, or personal
injury resulting from an act or omission of the utility.

(b) This section does not preclude liability for civil damages that are the result
of an intentional, reckless, or negligent act or omission."

Renumber the following bill sections accordingly.
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0-LS0056\H.3 *
Ford
2/24/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE CROFT
TO: SSHB 58

Page 6, lines 3 - 20
Delete all material.
Insert new subsections to read:

"(b) Except as provided in (c) of this section, the court shall require deposit
into the general fund of w percent of that portion of the punitive damages award that
iIs equal to or less than the greater of three times the amount of compensatory
damages or $300,000.

(c) The court shall require deposit into the general fund of 50 percent of that
portion of the punitive damages award that is equal to or less than the greater of four
times the amount of compensatory damages awarded or $600,000, if

(1) the wrongful conduct or omission arose in connection with a
commercial activity motivated by financial gain; and

(2) the likelihood of death or serious bodily injury from the
commercial activity was previously known by the person responsible for making
policy decisions relating to the commercial activity and the knowledge was gained
from previous instances of death or serious bodily injury arising from the same
wrongful conduct or omission, regardless of where the previous wrongful conduct or
omission occurred.

(d) If acourtorjury awards punitive damages under (a) of this section, the
court shall require that 100 percent of the punitive damages award that exceeds the
maximum amounts described under (b) or (c) of this section, as applicable, be
deposited into the general fund or the Alaska permanent fund under AS 37.13.010.
The party paying the punitive damages shall elect which fund shall receive the money
required to be paid under this subsection.

(e) The provisions of this section do not grant the state the right to file or join
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Ford
2/25/97
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: SSHB 58

1 Page 20, line 2, following “allocatingl:
2 Insert "fees and"
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0-LS0056VH. 6
Ford
2/25/97

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER

TO: SSHB 58

Page 10, lines 1 - 4;
Delete "The trier of fact may assign a percentage of fault to [DETERMINE THAT]

two or more persons [ARE TO BE TREATED AS A SINGLE PARTY] if their conduct was
a cause of the damages claimed and the separate act or omission of each person cannot be

disdnguished."
Insert "[THE TRIER OF FACT MAY DETERMINE THAT TWO OR MORE

PERSONS ARE TO BE TREATED AS A SINGLE PARTY IF THEIR CONDUCT WAS
A CAUSE OF THE DAMAGES CLAIMED AND THE SEPARATE ACT OR OMISSION
OF EACH PERSON CANNOT BE DISTINGUISHED.]"
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Ford
2/25/97
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE PORTER
TO: SSHB 58
Page 7, line 8:

Delete "[FUTURE]"
Insert "future”

Page 8, line I
Delete "[FUTURE]"
Insert "future"



JVlaska jiiate “legislature

y&oust of /mtaues State Caf)itﬁl, 588811 1121082
aska 99801-

" : Juneau, A
House Judiciary Committee (907)465-4990
MEMORANDUM
Date: February 27, 1997
To: Mike Ford, Legislative Legal
From: Lisa Kirsch, House Judiciary Committee
Re: Amendment to HB 58

HB 58 passed out of House Judiciary this morning with the following
amendments.

1) Amendment 0-LS0056\H .|
Delete the period on line 8, after "utility" insert, "relating to the
production or delivery of electrical service."

2) Rokeberg's amendment:
Page 8, line 13

Delete "Anchorage all items index"
Insert "U.S. City Average, all urban consumers, all items indices"

3)  Amendment 0-LSO0056\H.5--adopted as written

4)  Amendment 0-LS0056\H .6-adopted as written

5)  Amendment 0-LS0056\H.7--adopted as written
We need this in final form ASAP. | believe this is being read across
as | write. Thanks very much.
Any problems or questions, call me at 4990.
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Ford
2/26/97
AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE GREEN
TO: SSHB 58

Page I, line 3:

Delete "and 95"
Insert "95, and 100"

Page 15, following line 29:

Insert a new bill section to read:
"* Sec. 34. AS 09.55 is amended by adding a new section to read:

Article 10. Malpractice Action Against Design Professional.

Sec. 09.55.700. Mandatory mediation, (a) A civil action against a design
professional seeking damages resulting from professional negligence shall be
submitted to mediation unless all the parties to the civil action agree to waive
mediation. The court shall order that mediation be conducted as provided under the
Alaska Rules of Civil Procedure, except that, if the court requires the costs of
mediation be paid by the partydefending against the civil action, the provisions of
this section may be waived at the election of the party defending against the civil
action. If a party to the mediation is determined by the court to be indigent, the court
may impose the costs of mediation on another party. If more than one party is
defending against the civil action, waiver of mediation is not allowed unless all
defending parties agree to the waiver. For purposes of waiver allowed inder this
subsection, "civil action" does not include a counterclaim, third-party claim, or cross
claim.

(b) In this section,
(1) "design professional" means an architect, engineer, or land surveyor

licensed in this state;
(2) "professional negligence” means a negligent act or omission by a
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design professional in providing professional services;
(3) "professional services" means services provided by a design
professional that are within tbe >cnpe of theservices for which the design professional

is licensed."
Renumber the following bill sections accordingly.

Page 24, following line 28:
Insert a new bill section to read:
"* Sec. 62. AS 09.55.700, enacted by sec. 34 of this Act, hasthe.effect of amending

Rule 100, Alaska Rules of Civil Procedure, by requiring, in a civil action against a design
professional, the parties to request mediation and the court to order mediation."

Renumber the following bill sections accordingly.
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Alaska

Electric _
Cooperative

Association, Inc.

Bectric Senvicefor 357,000 Alaskars

February 26,1997

Rep. Brian Porter
State Capitol
Juneau, Alaska 99801-1182

Subject: Response to Questions Regarding Strict Liability for Electric Utilities

Dear Representative Porter:

Pursuant to my testimony before the House Judiciary Committee regarding House Bill
58 on Tort Reform on February 22,1997, you requested that | provide you with
information regarding Strict Liability cases that have arisen in the Lower 48. In addition,
Representative Eric Croft requested similar information on cases in the state of Alaska.
Enclosed is preliminary research performed by our attorneys on both of these subjects,

Please let me know if you require any additional information.
We very much appreciate your consideration of our amendment.

Sincerely,

Eric P. Yould
Executive Director

£ :Rep.Joe Green

DEMOCRACY INACTION



Alaska

Rural
Electric
ARECA NG %& %5&983—6650 Cooperative
ey 8@%@9 15615507 Association, Inc.
Bearric Svicefor 357,000 Aladkars
RECEIVED
MAR IJ 4 1997

February 26, 1997

Rep. Eric Croft
State Capitol
Juneau, Alaska 99801-1182

Subject: Response to Questions Regarding Strict Liability for Electric Utilities

Dear Representative Croft:

Pursuant to my testimony before the House Judiciary Committee regarding House Bill
58 on Tort Reform on February 22,1997, you requested that | provide you with
information regarding Strict Liability cases that have arisen in the state of Alaska. In
addition. Representative Brian Porter requested similar information on cases in the
Lower 48. Enclosed is preliminary research performed by our attorneys on hoth of
these subjects. Please let me know if you require any additional information.

We very much appreciate your consideration of our amendment.

Sincerely,

Eric P. Yould
Executive Director

cc. Rep. Joe Green

DEMOCRACY INACTION
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LAW OFFICES OF

KEMPPEL, HUFFMAN AND ELLIS

A PROFESSIONAL CORPORATION
PPEL 255 E. FIREWCEO LANE. SUITE 200

UFEMAN ANCHORAGE, ALASKA
(9071 377-1904

ANDREW J. FIERRO FAX (9071 270-2497
RS e
' Writer's B-Mgji r&j,cn
February 24. 1997
Eric Yould

Executive Director
Alaska Rural Electric
Cooperative Association. Inc.

703 W. Tudor Road, Suite 200
Anchorage, AK 99503 VIAMACSIMILE; 561-5547

Subject: 1997 Legislation-Strict Liability

Dear Eric:

At your request, | am enclosing a short summary of some of the other states that
have addressed the strict liability issue. Due to the time frame involved, the listing is not
exhaustive but should provide some assistance to you in your testimony.

Please call if you have questions.
Sincerely yours,
KEMPPEL, HUFFMAN AND ELLIS, P.C.

")=5N e
Roger RV Kempﬁ)el
General Counsel for ARECA
‘ka
Attachment

fIVARECA\Lcfis\2-24-97\f
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SIMCXXJAEJLIXYLEORJHE-SALE-QEJELHCTRICITY IN OTHER STATES

WISCONSIN
Rcinsome V. Wisconsin Electric Power Company, 275 N.W .2d 641 (Wis. 1979).

Lightning struck an electric line near a transformer. An electrical insulator was
damaged, but power was not interrupted. Four days later, there was a heavy rainstorm, The
transformer exgloded, and the electricity gom? to a nearhy house was estimated to be in the range
0f 1,000 to 4,8000 Volts instead of the normal 120-140 Volt service. The house caught fire. The
investigator from the fire department believed the fire was caused by an overload of electricity in
the service entrance of the house.

Through_the application of strict liability, the electric company was liable for the
damage to the house. The court said the electricity was unreasonable dangerous and defective

v/hen delivered to the house by the electric company.

ILLINOIS
Elgin Airport Inn, Inc. V. Commonwealth Edison, 410 N.E.2d 620 (C.A. 2dDist. 1980).

. Durm? routine testing of a line that service the inn, electric service was switched to
an alternate line and then back to the regular line. When service was switched back to the regular
line, a switching mechanism failed. The switching mechanism had been tested once a year for the
Brekus five years and was always found to be in %ood operating condition. The last test had
een done about one month prior'to the incident. The defect that'occurred could not have been
discovered by the inspections that took place, The defect caused low voltage which damaged air
conditioning 'motors at the inn. The problem was corrected in five miputes. The court said the
electric company was not negligent but could, through strict liability, be liable for the damages.

OJriLOANP_NEWXQRK

. Courts in these states have decided not to apply strict products liability to electricity.
These decisions are based upon the acknowled?ement that the sale and delivery ofelectricity by a
power company is a service and not the sale of a product. These courts reason that the amount a
customer pays is de{)endent upon the length of time the electricity flows through the customer’s
meter. |f the amount paid is tied to the amount of usage, this is more like a service than a product.

fS\ARECA\L<gIsW-«-9nr
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STRICT LIABILITY FOR THE SALE OF ELECTRICITEJELALASJEA

_ The Alaska Supreme Court has not been asked to decide if it would apply the
doctrine of strict liability to the sale of electricity. There are trial courts which have been presénted
with strict liability claims. For example, in Fancyboy V. Alaska Village Electric Cooperative, Inc.
Case No. 4BE-94-97 Civil, the assertion was made that the electric company should be held
strictly liable for allegedly defective electric service delivered to the plaintiffs’ house. In that case,
the plaintiffs had rec€ived electricity to their house by running a length of 12/2 Romex wire from a
neighboring house. The plaintiffs’ house caught fire, and It has Deen alleged that the fire wus
caused because of low voltage. The trial court dismissed the strict liability claim when the
testimony showed that the electrical servli e was not defective as of the time AVEC delivered the

electricity to me neighbor's house.

fS\ARECA\Lcgis\2-24.57\f
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 58
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
BY REPRESENTATIVES PORTER, Cowdery

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED
"An Act relating to civil actions; relating to independent counsel provided under
an insurance policy; relating to attorney fees; amending Rules 16.1, 41, 49, 58,
68, 72.1, 82, and 95, Alaska Rules of Civil Procedure; amending Rule 702, Alaska
Rules of Evidence; amending Rule 511, Alaska Rules of Appellate Procedure; and

providing for an effective date.”
3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE INTENT. In enacting this bill, it is the intent of this
egislature as a matter of public policy to
(1) encourage the efficiency of the civil justice system by discouraging
rivolous litigation and by decreasing the amount, cost, and complexity of litigation without
liminishing the protection of innocent Alaskans’ rights to reasonable, but not excessive,
.ompensation for tortious injuries caused by others;
(2) provide for reasonable, but not excessive, punitive damage awards against

1-
New text Underlined [DELETED TEXT BRACKETED]



© oo N o Ol &~ w

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

ko
0-LS0056\H

1
tortfeasors sufficient to deter conduct and practices that harm innocent Alaskans while not
hampering a positive business environment by allowing excessive penalties;

(3) encourage individual savings and economic growth by fostering an
environment likely to control the increase of liability insurance rates to individuals and

businesses resulting in a savings to the state, municipalities, and private businesses that are

self-insured;
(4) encourage the traditionally recognized Alaska values of self-reliance and

independence by underscoring the need for personal responsibility in making choices and
personal accountability for the consequences of those choices;

(5) alleviate the high cost of malpractice insurance premiums that discourage
physicians, architects, engineers, attorneys, and other professionals from rendering needed |
services to the public;

(6) ensure that hospitals that comply with the disclosure requirements set out
in this Act are not liable for the negligence of independent contractors; to this extent, this Act
is intended to overrule Jackson v. Powers, 743 P.2d 1376 (Alaska 1987);

(7) ensure that one of several tortfeasors is not held responsible for the
negligence of an employer; to th:s extent, this Act is intended to overrule Lake v. Construction '
Machinery, Inc., 787 P.2d 1027 (Alaska 1990); i

(8) enact a statute of repose that meets the tests set out in Turner Construction
Co., Inc. v. Scales, 752 P.2d 467 (Alaska 1988); |

(9) ensure that in actions involving the fault of more than one person, the fault !
of each claimant, defendant, third-party defendant, person who has been released from ﬂ
liability, or other person responsible for the damages be determined and awards be allocated
in accordance with the fault of each, thereby overruling Benner v. Wichmari, 874 P.2d 9+9
(Alaska 1994); and

(10) reduce the amount of litigation proceeding to trial by modifying the
allocation of attorney fees and court costs hased on the offer of judgment and the final court

lard, thereby providing a financial incentive to both parties to settle the dispute.
* Sec. 2. AS 06.05.473(h) is amended to read:

(h) After the payment of all other claims, including interest at the rate of 10.5 :

percent a year [ESTABLISHED UNDER AS 09.30.070], the department shall pay

58 -2-
New Text Underlined [DELETED TEXT BRACKETED]



0-LS0056XH

claims that are otherwise valid but that were not filed within the time prescribed.
Sec. 3. AS 09.10.050 is repealed and reenacted to read:

Sec. 09.10.050. Certain property actions to be brought in six years. Unless
the action is commenced within six years, a person may not bring an action for waste
or trespass upon real property.

Sec. 4. AS 09.10 is amended by adding a new section to read:

Sec. 09.10.053. Contract actions to be brought in three years. Unless the
action is commenced within three years, a person may not bring an action upon a
contract or liability, express or implied, except as provided in AS 09.10.040 or as
otherwise provided by law.

Sec. 5. AS 09.10.055 is repealed and reenacted to read:

Sec. 09.10.055. Statute of repose/uf eight years, (a) Notwithstanding the
disability of minority described under AS 09.10.140(a), a person may not bring an
action +>r personal injury, death, or property damage unless commenced within eight
years of the earlier of the date of

(1) substantial completion of the construction alleged to have caused
the personal injury, death, or property damage; however, the limitation of thL
paragraph does not apply to a claim resulting from an intentional or reckless disregard
of specific project design plans and specifications or building codes; in this paragraph,
"substantial completion" means the date when construction is sufficiently completed
to allow the owner or a person authorized by the owner to occupy the improvement
or to use the improvement in the manner for which it was intended; or

(2) the last act alleged to have caused the personal injury, death, or
property damage.

(b) This section does not apply if —  C v ri'~  f

(1) the personal injury, death, or property damage resulted from

(A) prolonged exposure to hazardous waste;

(B) an intentional act or gross negligence;

(C) fraud or fraudulent misrepresentation:

(D) hbreach of an express warranty or guarantee; or

(E)

E) a defective product; in this subparagraph, "product” means

_ -3- SSHB 58
New Text: -nde?lined [DELETED TEXT BRACKETED]
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an object that has intrinsic value, is capable of delivery as an assembled whole
or as a component part, and is introduced into trade or commerce;
(2) the facts that would give notice of a potential cause of action are

intentionally concealed;
(3) a shorter period of time for bringing the action is imposed under

another provision of law,

(c) The limitation imposed under (a) of this section is tolled during any period
in- which there exists the undiscovered presence of a foreignbody that has no
therapeutic or diagnostic purpose or effect in the body  of theinjuredperson and the
action is based on the presence of the foreign body.

* Sec. 6. AS 09.10 is amended by adding a new section to  read:

Sec. 09.10.065. Limitation of actions against health care providers. ()
Notwithstanding the disability of minority described under AS 09.10.140(a), an action
based on professional negligence may not be brought against a health care provider if
the injured person is, on the date of the alleged negligent act or omission, less than six
years of age unless the action is commenced before the person’s eighth birthday.

(b) The limitation imposed under (a) of this secrion is tolled during any period
in which there exists

(1) fraud, including fraud or collusion by a parent, guardian, insurer,
or health care provider, resulting in the failure to bring an action on behalf of an
injured minor;

(2) intentional concealment of facts that would give notice of a
potential action; or

(3)  the undiscovered presence of a foreign object that has no
therapeutic or diagnostic purpose or effect in the body of the injured person and the
action is based on the presence of the foreign object.

(c) In this section,
(1) "health care provider" has the meaning given in AS 09.55.560;

(2) "professional negligence" has the meaning given in AS 09.55.560;
(3) "professional services" has the meaning given in AS 09.55.560.

* Sec. 7. AS 09.10.070(a) is amended to read:

SSHB 58 4
New Text Underlined [DELETED TEXT BRACKETED]
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(d) Except as otherwise provided bv law, a [AJ person may not bring an
action (1) for libel, slander, assault, battery, seduction, or false imprisonment, (2)
[05] for personal [ANY] injury or death. [TO THE PERSON] 0r injury to the rights
of another not arising on contract and not specifically provided otherwise; (3) for
taking, detaining, or injuring personal property, including an action for its
specific recovery; (4) [(2)] upon a statute for a forfeiture or penalty to the state' or
(5) [(3)] upon a liability created by statute, other than a penalty or forfeiture; unless
the action is commenced within two years of the accrual of the cause of action.

*Sec. 8. AS 09.17.010 is repealed and reenacted to read:

Sec. 09.17.010. Noneconomic damages, (a) In an action to recover damages
for personal injury or wrongful death, all damage claims for noneconomic losses shall”
be limited to) compensation for pain, suffering, inconvenience, physical impairment,
disfigurement, loss of enjoyment of life, loss of consortium, and other nonpecuniary”-J
damage.! .

(b) Except as provided under (c) of this section, the damages awarded by a
court or ajui™ under (a) of this section for all claims, including_Aa loss of consortium
claim, arising out of a single injury or death may not exceed 5300,000.

(c) In an action for personal injury, the damages awarded by a court or jury
that are described under (b) of this section may not exceed $500,000 when the
claimant, as a result of the injury,

(1) is a hemiplegic, paraplegic, or quadriplegic and has permanent
functional loss of one or more limbs resulting from injury to the spine or spinal cord;
or

(2) has permanently impaired cognitive capacity and is incapable of
maicing independent, responsible decisions.

(d) Multiple injuries sustained by one person as a result of a single incident
shall be treated as a single injury for purposes of this section.

Sec. 9. AS 09.17.020 is amended to read:

Sec. 09.17.020. Punitive damages. Punitive damages may not be awarded in

an action, whether in tort, contract, or otherwise, unless supported by clear and

convincing evidence of malice or conscious acts showing, deliberate disregard !of

-

_ - SSHB 58
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another person bv thelperson from whom the punitive damages are sought.
* Sec. 10. AS 09.17.020 is amended by adding new subsections to read:

(b) Except as provided under (c) of this section, the amount ofpunitive
damages awarded by a court or jury under (a) of this section may not exceed three
times the amount of compensatory damages awarded or $300,000, whichever amount
I greater.

(c) The amount of punitive damages awarded by a court orjury under (a) of
this section may not exceed four times the amount of compensatory damages awarded
or $600,000, whichever amount is greater, if

(1) the wrongful conduct or omission arose in connection with a
commercialactivity motivated by financial gain; and

(2) the likelihood of death or serious bodily injury from the commercial
activity was previously known by the person responsible for making policy decisions
relating to the commercial activity and the knowledge was gained from previous
instances of death or serious bodily injury arising from the same wrongful conduct or
omission, regardless of where the previous wrongful conduct or omission occurred.

(d) If a person receives an award of punitive damages, the court shall require
that 50 percent of the award be deposited into the general fund of the state. This
subsection does not grant the state the right to file orjoin a civil action to recover
punitive damages.

* Sec. 11. AS 09.17.040(a) is amended to read:

(a) In every case where damages for personal injury or death are awarded by

the court orjury,
(1) the verdict shall be itemized between economic loss and
noneconomic loss, if any, as follows:
(A) [(1)] past economic loss;
(B) [(2)] past noneconomic lose;
(C) [(3)] future economic loss;
(D) [(4)] future noneconomic loss; [AND]
)

(E

(2) the amount of damages awarded shall be reduced bv the

)
)
)l
)

(5)] punitive damages: and
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amount of ederal and state income tax that would have been paid on damages
contained in the verdict under tax rates in effect on the date of the injury or
death: this paragraph does not applv to an award of damages if the damages are
taxable under federal or state law.

* Sec. 12. AS 09.17.040(d) is amended to read:

(d) In an action to recover damages, the court shall, at the request of a [AN
INJURED] party, enterjudgment ordering that amounts awarded a judgment creditor
for [FUTURE] damages that exceed $100.000 he paid to the maximum extent feasible
by periodic payments rather than by a lump-sum payment. If a portion of the
judgment awarded is owed to an attorney under a contingent fee agreement, that
portion of the judgment shall be reduced to present value, if necessary, and paid
in a lump sum, and the remaining portion of the judgment shall be paid as
provided under this subsection.

* Sec. 13. AS 09.17.040(e) is amended to read:

(e) Except as provided in this subsection, if a judgment is paid bv 1
structured settlement type periodic payments, the [THE] court shall [MAY] require |
security be posted in the form of United States government obligations [] in order
to ensure that funds are available as periodic payments become due. The court may
not require security to be posted if the state, a self-insured municipality, or an
authorized insurer, as defined in AS 21.90.900, acknowledges to the court its
obligation to discharge the judgment, provided that an authorized insurer must be
rated bv two nationally recognized independent rating agencies to be in the two
highest categories of quality and financial soundness. If a judgment is paid bv
annuity tvpe period payments, the court shall require the annuity be purchased
from an authorized insurer that is rated bv two nationally recognized independent
rating agencies to be in the two highest categories of quality and financial
soundness. The injured party shall determine whether a structured settlement or
an annuity is the source of the periodic payments. The injured party mav not be
required to accept a structured settlement or annuity from the defendant’s or

other party’s insurer or from anv affiliated companies of the insurer.

* Sec. 14. AS 09.17.040(f) is amended to read:
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1 () Ajudgment ordering payment of [FUTURE] damages for personal injury
2 or death by periodic payment shall specify the recipient, the dollar amount of the
3 payments, including anv increases in future payments for anticipated inflation, the
4 interval between payments, and the number of payments or the period of time over
5 which payments shall be made. Payments may be modified only in the event of the
6 death of the judgment creditor, in which case payments may not be reduced or
1 terminated, but shall be paid to persons to whom the judgment creditor owed a duty
8 of support, as provided by law, immediately before death. In the event the judgment
9 creditor owed no duty of support to dependents at the time of the judgment creditor’s
10 death, the money remaining shall be distributed in accordance with a will of the
11 deceased judgment creditor accepted into probate or under the intestate laws of the
12 state if the deceased had no will, this subsection, "inflation" means the change
13 in the consumer price index for Anchorage, all items index, compiled bv the '
14 Bureau of Labor Statistics. United States Department of Labor.
15 * Sec. 15, AS 09.17.070 is repealed and reenacted to read:
16 Sec. 09.17.070. Collateral benefits, (a) A claimant in an action for personal
17 injury or death may only recover damages that exceed amounts received by the
18 claimant, or that with reasonable probability will be received in the future by the |j
19 claimant, as compensation for the injuries from collateral sources, whether private,
20 group, or governmental, and whether contributory or noncontributory, except when
21 (1) the collateral source is a federally funded program that by law rrast
22 seek subrogation;
23 (2) the collateral source has a right of subrogation under federal Iaw;jI
24 ; (3) the collateral source is the payment of a dependent child's medical
25 bills by the injured child's parent that does not result from insurance coverage;
26 (4) the benefit consists of death benefits paid under life insurance; or
27 (5) the benefit consists of workers' compensation benefits received
28 under AS 23.30.
29 21 (b) A person defending a claim may introduce into evidence at trial an amount
30 paid or payable as a benefit to the claimant as a result of the personal injury or death
31 I under 42 U.S.C. 301 - 1397 (Social Security Act); a federal disability act; health,
|
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sickness, disability, accident, or income-disability insurance; insurance that provides
health benefits or income-disability coverage; and a contract or agreement of a group,
organization, partnership, or corporation, or other collateral source, to provide, pay for,
or reimburse the cost of medical, hospital, dental, or other health care services,
disability, or lost wages. However, evidence of a collateral source described under
(a)(1) - (5) of this section may not be introduced into evidence at trial. If a person
defending a claim elects to introduce evidence described in this subsection, the
claimant may introduce evidence of the amount that the claimant has paid or
contributed to secure the claimant’s right to the collateral benefit, including the cost
to the claimant resulting from depleted or exhausted coverage.

(c) A person who provides a collateral benefit admissible under (b) of this
section may not recover an amount against the claimant as reimbursement for those
benefits and may not be subrogated to the rights of a claimant against a person
defending a claim.

:Sec. 16. AS 09.17.080(a) is amended to read:

(a) In all actions involving fault of more than one person [PARTY TO THE
ACTION], including third-party defendants and persons who have been released
[UNDER AS 09.16.040], the court, unless otherwise agreed by all parties, shall instruct
the jury to answer special interrogatories or, if there is no jury, shall make findings,
indicating

(1) the amount of damages each claimant would be entitled to recover
if contributory fault is disijgarded; and

(2) the percentage of the total fault [OF ALL OF THE PARTIES TO
EACH CLAIM] that is allocated to each claimant, defendant, third-party defendant,
[AND] person who has been released from liahility, or other person responsible for
the damages to each claimant regardless of whether the other person, including
an employer, is or could have been named as a party to the action [UNDER
AS 09.16 040],

Sec. 17. AS 09.17.080(h) is amended to read: \
(b) In determining the percentages of fault, the trier of fact shall consider both

the nature of the conduct of each person [PARTY] at fault, and the extent of the
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