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AGENCY UNABLE TO PROVIDE A DEGREE OF CUSTODY, CARE, AND
DISCIPLINE SIMILAR TO THAT REQUIRED BY THE LAWS OF THIS

STATE].

* Sec. 2. AS 33.30 is amended by adding a new section tc article 1 to read:

Sec. 33.30.043. Lease of or agreement to use space within municipal
correctional facility, (a) If the commissioner determines that it would be in the best
interest of the state, the commissioner may enter into an agreement with a municipality
of the state for the lease by the state of a correctional facility or a part of it or for the
use anc' operation of a correctional facility or a part of it for the benefit of the state.

(b) An agreement executed by the commissioner under (a) of this section must
provide that

(1) the state has the right to detain or confine a prisoner held under
authority of law in the correctional facility;

(2) the administrator of the correctional facility agrees to implement an
order concerning a prisoner issued by a court of the state;

(3) the administrator of the correctional facility shall complv with the
law and with regulations adopted by the commissioner relating to the custody, care,
and discipline of a prisoner detained or confined in the correctional facility; and

(4) thecommissioner may inspect the correctional facility at any time
to determine the conditions under which a prisoner is detained or confined.

(c) The agreement executed by the commissioner under (a) of this section may
require the administrator of the correctional facility to comply with requirements that
the commissioner considers necessary for the protection of the public or for the quality
of care and programs for prisoners required by this chapter and regulations adopted by

the commissioner.

* Sec. 3. AUTHORIZATION TO LEASE, OR FOR USE OF, CORRECTIONAL
FACILITY SPACE WITH THIRD-PARTY CONTRACTOR OPERATION, (a) To relieve

overcrowdinPtof existing correctional facilities, the Department of Corrections rnay enter into

-7

no more than one agreement to lease space or for use of space within a correctional facility

v Q J . iJg*V

that will house persons who are committed to the custody of the commissioner of corrections.

The agreement to lease or for use entered into under this section is predicated upon and must
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provide for an agreement under which a private third-party contractor operates the facility by
providing for custody, care, and discipline services for persons held by the commissioner of
corrections under authority of state law.
(b) The authorization given by (a) of this section is subject to the conditions of (c)
- (e) of this section and to the further limitation that the total payments for the full term of
the agreement to lease or for use may not exceed $150,000,000 and the anticipated annual
amount of the rental obligation to be paid by the Department of Corrections under the
agreement to lease or for use must be reasonably commensurate with that total.
(c) A lease of space or agreement for use of space authorized by (a) of this section
may not involve a correctional facility that
(1) contains a total population of less than 500 or more than 800 prisoners; or
(2) is to be operated by the state or a municipality except that the state or a
municipality may operate the correctional facility temporarily if, in a correctional facility that
~is to be operated by a third-party contractor with whom the state or a municipality has entered
into an agreement to operate the correctional facility, the private third-party contractor with

whom the state or a municipality has entered into the agreement to operate the correctional

: facility defaults in performance under the contract and operation of the correctional facility

by the state or the municipality is reasonably necessary to ensure the facility’s continued
operation.

(d) If required by the commissioner of corrections as a condition of the correctional
facility's operation, in the award of a contract for the operation of the correctional facility to
be operated under the authorization set out in (a) of this section, the Department of
Corrections shall require that persons employed by the contractor ascorrectional officers in
the facility meet the requirements of AS 18.65.130 - 18.65.290 that are applicable to
correctional officers.

(e) The Department of Corrections may not, under this section, enter into an
agreement to lease space or for the use of space in a correctional facility if, under sec. 4 of
this Act, the Department of Administration, on behalf of the Department of Corrections, enters
into a lease-purchase agreement, use-purchase agreement, or other agreement to use a facility

that has a nominal purchase option.
* Sec. 4. NOTICE AND APPROVAL OF LEASE-PURCHASE AGREEMENT OR

HB 53 _4-
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SIMILAR USE-PURCHASE AGREEMENT, (a) To provide for the design, construction, and
operation of a new correctional facility in order to relieve overcrowding of existing
correctional facilities, the Department of Administration, on behalf of the Department of
Corrections, may enter into an agreement under AS 33.30.031, in the form of a lease-purchase
agreement, use-purchase agreement, or other agreement to use a facility that has a nominal
purchase option, for the design, construction, and operation of a correctional facility that will
house persons who are committed to the custody of the commissioner of corrections. The
project approval given by this subsection is subject to the conditions of (b) - (¢) and (g) of
this section and to the following limitations:
(1) the anticipated total construction, acquisition, and related costs of
establishing the correctional facility may not exceed 590,000,000;
(2) the total lease or use payments for the full term of the agreement may not
exceed $180,000,000 and the anticipated annual amount of the rental obligation to be paid by
"the Department of Corrections under the lease or use agreement must be reasonably
: commensurate with that total; and
(3) at the end of the term of the lease-purchase agreement or use-purchase
, agreement, the state shall own the correctional facility.
(b) The correctional facility to be designed, constructed, and operated under the notice
and approval given in (a) of this section
(1) must be designed and constructed so as to house, in separate housing,
female prisoners and male prisoners;

(2) may not contain a total population of uore than 1,000 prisoners, but must
be designed and constructed so as to allow expansion of the facility to a greater capacity; and
(3) may not be operated by the state except temporarily when

(A) the private third-party contractor with whom the state has entered
into an agreement to operate defaults in performance under the contract and state
operation is reasonably necessary to ensure the facility’s continued operation; or

(B) the state is unable to contract with a private third-party contractor.
(¢) The lease-purchase or use-purchase agreement entered into under this section must

provide for

(1) an agreement under which the correctional facility is designed, constructed.
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New Text: Underlined [DELETED TEXT BRACKETED]



o N o g b W N

14
15
16
17
1

(0}

19
20
21
22
23
24
25
26
27
28
29
30
31

0-LSO194\K

and, except for services to prisoners described in (2) of this subsection, operated by a private
third-party contractor; the agreement described in this subsection is made for the purpose of
acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,
and is exclusive of one or more agreements for the custody, care, and discipline of prisoners
housed in the facility as may be authorized by AS 33.30 031(a)(1) and (3);

(2) an operating agreement, separate from the agreement described in (1) of
this subsection, under which a private third-party contractor operates the facility by providing
for custody, care, and discipline services for persons held by the commissioner of corrections
under authority of state law; the operating agreement described in this paragraph shall

(A) for its initial period, not to exceed five years, be entered into with
a private third-party contractor that is the same person as the third-party contractor
described in (1) of this subsection; and
(B) for the duration of the period of the lease-purchase or use-purchase
agreement, be rebid or reoffered at intervals of not more than five years and may be
entered into with a private third-party contractor other than the person described in (A)
of this paragraph.
(d) In the evaluation of a bid submitted to construct and operate the correctional
" facility described in this section, the Department of Administration may provide incentive to
the maker of a bid that pledges to employ state residents as far as practicable.

(e) If required by the commissioner of corrections as a condition of the correctional
facility’s operation, in the award of a contract for the operation of the correctional facility to
be designed, constructed, and operated under the notice and approval given in (a) of this

'jsection, the Department of Administration shall require that persons employed by the
contractor as correctional officers in the facility meet the requirements of AS 18.65.130 -
18.65.290 that are applicable to correctional officers.

(f) Subsection (a) of this section constitutes the notice and approval required by
, AS 36.30.085.

() The Department of Administration, on behalf of the Department of Corrections,
may not, under this section, enter into a lease-purchase agreement, use-purchase agreement,
or other agreement to use a facility that has a nominal purchase option if, under sec. 3 of this

|
Act, the Department of Corrections enters into an agreement to lease space or for the use of
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space in a correctional facility.

* Sec. 5. CONSTRUCTION OF CORRECTIONAL FACILITY UNDER PROJECT
LABOR AGREEMENT, (a) The purpose of this section is to enable the state to meet its

, 0bligation to improve the care and custody of the prisoners for which it is responsible at an

labor relations at the job site of the correctional facility in the interests of industrial harmony
j and in a way that makes optimal use of construction resources.

1

2

3

4

5 early date through the completion of construction of a major correctional facility by structuring
6

7

8 (b) Notwithstanding any restrictions that may be applicable under AS 36.30, the
9

correctional facility described in sec. 4 of this Act may be constructed only under a public

J : : - :
10 1construction project labor agreement between the building construction contractor and one or
A

11  more building trade unions; the labor agreement must provide
( : : :
12 (1) a no-strike and no-slowdown pledge by the union or unions;
13 (2) a commitment on the part of the construction contractor to hire through

14 ' local union hiring halls; and

I
15 (3) a provision allowing not more than 15 percent of the construction

i

16 j contractor's workforce on the public construction project to be composed of persons who are
] i

17 not members of the union or unions.

18 * Sec. 6. 22 AAC 05.300(e) is annulled.

'7' HB 53
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A laska’s Corrections P 1lan

LOCATION NEW BEDS CONST. COSTS OP. COSTS
Anchorage 260 $60,000 $8,076
(replace 6thAve. Jail) (400 bed facility)
Palmer 221 $13,050 $3,763

(medium security)

Hiland Mountain $1,000 0
(create women'’s unit)
Mat-Su Pre-Trial 64 $6,000 $1,107
Yukon-Kuskokwim 48 $5,000 $963
(Bethel)
Fairbanks 80 $10,250 $2,266
North Slope Borough 50 ?2? ??
Wildwood (Kenai) 149 $29,200 $2,111
Spring Creek (Seward) 166-250 $25,000 $7,380
Lemon Creek (Juneau) 64 $9,000 $1,931

Totals: 1102-1186 $158,500 $27,597



A laska's Corrections Plan

Three components:

Limit the number of prisoners going into the "hard bed" system (to the extent
that this can be done in a manner that is consistent with public safety)

Expand the number of "hard beds"” to keep up with the growing numbers

Get the prisoners out of "hard beds" quicker (to th 5 extent that this can be
done in a manner that is consistent with public safety)

Pursue expansion options that are:

®

Safe

Statewide (comprehensive)

Meet regional needs

Involve community particip_ation (gov't to gov't)

[
Cost effective



MEMORANDUM

Date: March 11, 1997

To: Joe Green

From: Lisa Kirsch

Re: HB 53 —Amendments Revisited

I have received this afternoon via fax two nearly identical memos
from the South Anchorage Coalition and Oceanview/Old

Seward Community Council.
Both organizations request amendments that require:

1) A feasibility study, including cost benefit analysis that
examines various methods for reducing overcrowding;

2) 25% cost savings on construction when compared to state
construction of facilities;

3) 20% cost savings on operation as compared withstate
operation of facilities;

4) Housing of Alaska prisoners only; and

5) a provision for State operation of a facility when

a) the operator defaults and state operation is necessary or,

b) the state is unable to contract with a private third party
contractor or it is the best interest of the state to operate the facility.

The Seward group also included a provision designed to encourage
competition that amends the section that gives corrections the ability
to lease space in another facility to ease overcrowding. Their
amendment allows corrections to enter into more than one
agreement and to lease space in smaller facilities (as few as

100 total beds).

The feasibility study looks like something that will take a
great deal of time and money and will result in an increase in



correction's fiscal note. The provisions as to overcrowding appear to
create a problem in that the state would be required to revisit the
overcrowding issue each time it considers a new cortract. The
provision that the private proposal must always outperform the state
run facilities. The value of this provision may be reliant upon how
you calculate the costs. Waill the state cost include the potential
liability to additional state employees, liability to subcontractors,
maintainance cost overruns and other otherwise hidden costs
incurred when you take on a project? Mulder testified that the
contractor would be held to a contract for a number of years. If the
bidder miscalculates his costs and they increase the bidder must
continue to provide the service at the same cost to the state. The
state run operations do not have this benefit.

Cost savings requirements.These two sections that require a
savings of 25% on construction and 20% on operation appear to put
the private sector at a great disadvantage. | think this amendment is
dishonest in that it purports to protect state interests, but in fact
appears to create an impossible hurdle for the private sector.

I guess the point that these groups are trying to make is that
we should not bid the project out if there is not a big savings. This
assumes that all other things being equal, we shoudl choose public

prisons. | think this issue turns on a policy question. Are private
prisons ever a good idea? Do they in fact give us a cost savings on a
necessary evil (imprisonment) and get market efficiency into an

otherwise inefficient government system Or do they, as Charles
Cambell's letter suggests, incarcerate a burgeoning population in a
facility run by people who are motivated, not to rehabilitate, but to
ensure recidivism so that their large facility is always full and profit

generating.

Alaska prisoners only. This section prevents private prisons
from taking on other state’s prisoners. This may assure that there is

space for our inmates.

State operation of a facility. This section broadens the
circumstances under which the state could take over operations. It
allows the state to operate the prison indefinitely and allow the state
to take over operations simply because it is in the state's best
interest. This could make it very difficult to find a contractor who
would agree to these terms. The way these sections read now seems
to dovetail with typical contract law. If you amend it to say that the



state may intervene and essentially breach the contract with the
operator even where the contractor has not breached first you may
run into problems.



MEMORANDUM

D ate: March 11, 1997

To: Jack Chenoweth, Legislative Legal
From: Lisa Kirsch, House Judiciary Committee
Re: Amendment to HB 53

In regard to amendment 0-LS0194\K.32;

Chairman Joe Green has asked me to get your opinion on some fine
tuning to this amendment. He would like to know if it is possible for
a majority of the voters affected by the prison to vote down a site
choice. What we discussed was a situation where a municipality as a
whole might vote in favor of a site, but a majority of the voters in
the community near the site oppose that site. One suggestion | made
was that we modify "municipality” with "or political subdivision of
the state™ and that we modify "voters” (line 13) with "within a two
mile radius of the proposed site" or "affected by the proposed site"
and delete "voting in the municipality affected.”

Another concern about the use of the word "municipality" that
was raised in testimony yesterday was that it narrowed the site
selection to too small a group since there are very few municipalities
is AK. Does "municipality” as used in the AS have a meaning that
includes villages, boroughs, etc., or does it literally mean
municipalities? | know in HB 22 we used language that Mike Lord
suggested which | believe was "and political subdivisions of the
state."

Could you please let me know whether you think these changes
will have the desired effect? Chairman Green was particularly

concerned whether or not the legislature could give a community the



power to override the municipality's decision to locate a prison at a

particular site.
One final minor word change. Chairman Green thought that the

use of the word ™at™ on lines 5 and 11(first appearance) of
amendment 0-LS0194AK.32 was awkward since the 'correctional
facility™ does not yet exist. He will defer to your drafting expertise if

this is the only way to convey our intent.

Thanks for your help.
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H.O.Box 196650

MU”IClpallty Anchorage. Alaslca 09519-6650
Telephone: (907) 3-13-1-131

of Filx: (907) 3434499

liltpi/Avww .r.i.aiu'tifirHt'c.alr.iis

A NC h 0] rag e Rick Mystrom. Mayor

March 11, 1997 ON-ICI- OI; THE MAYOR

%> 1t
Members of the Anchorage Caucus
Alaska State Legislature
State Capitol
Juneau, AK 99801

Dear Caucus Members:

Resolving the prisoner housing shortage in the State has been the topic of ongoing discussion for the
past few years. In Anchorage, the shortage of jail and detention space has created several

unsatisfactory situations:
« There arc times when police officers have to wait for space in the jail to open up before they can

drop off arrestees. This ties up the police and keeps them off the street.
» Sixth Avenue Jail is consistently over capacity by 35% or more. Other correctional facilities in

the area are also regularly over capacity.
« Juvenile offenders are often released due to lack of adequate facilities.

We need to have a replacement for the aging Sixth Avenue Jail We also need to expand the
overcrowded McLaughlin Youth Center. Our objectives, in keeping with our goal of making
Anchorage a safer city are:

» To obtain 400 jail beds in a modem, cost-effective correctional facility.
« To expand McLaughlin Youth Center, by adding at least 65 additional beds;
 To maintain approximately the same current cost structure for the housing of Municipal

prisoners; and

As you consider the various options for solving the State’s correctional problems, please keep in
mind these needs and objectives In accomplishing these objectives., it essential that an
appropriate public site selection process be completed before any new correctional facility is located

in Anchorage.

I am hopeful a solution to this continuing problem can be found soon. If you would like to discuss
this matter further, please contact my office.

Mayor
cc: Department of Corrections

"Cily of Lights and Flowers"
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In 1994 the Dept, of Corrections appeared before the House Subcommittee on Corrections and presented the following graph.

MONTHLY AVERAGE POPULATION PROJECTED POPULATION
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The graph was compiled from corrections’ official monthly count and reflects an annual average inmate population growth rate
0f8.2% from January 1984 until January 1994. Department testimony projected that by January 1997 corrections’ total inmate
population (including out-of-state, CRC and treatment beds) would reach 3,800. By October 1996 corrections’ population topp 'd
3,800 with no prospect for decline. Ten and as many as 14 of corrections’ fifteen facilities are now operating over emergency capacity
and the system as a whole is operating between 250 and 300 prisoners over maximum capacity.

Projected growth does not account for any legislative crime initiatives passed in 1995 and 1996.
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instate Inmate Count - Alaska Department of Corrections - June, 1995
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Oceanview/Old Seward
Community Council

P.O. Box 110045
Anchorage, AK 99511

March 11, 1997

Representative Joe Green
House Judiciary Committee
Alaska State Legislature
Juneau AK

Dear Representative Green;

Thank you giving us the opportunity to testify at Monday's Judiciary Committee hearing
on House Bill # 53. The Oceanview/Old Seward Community Council is appreciative of
your efforts at ensuring that House Bill #53 will be modified in order to protect the
public's interest. Our Council would like House Bill #53 amended to encourage DOC to
evaluate all options in order to reduce the prison overcrowding problem and give DOC
enough flexibility to be able lo pick the best solution (or solutions) for the stale.

In order to further these objectives, the Council requests that the following
Amendments be added to House Bill #53:

In order to promote competition in providing services:

Page 3. line 29

Change "no more than one agreement”to “one or more agreements”
Page 4, line 11

Change “5C0"to "100"

To Insure cost savings to the State and the best use of iimited funds:

Page 5, following line 19
Insert new paragraphs to read:
“(1) may notbe constructed under the authority given in this Act unless

(A) before construction planning is begun, the commissioner of
corrections first conducts a feasibility study, including a cost-benefit analysis,
that examines various methods available to the state for relieving or eliminating
the slate's prison overcrowding; and

(B) the feasibility study conducted under (A) of this paragraph
demonstrates that construction and operation of the correctional facility

V described in (a) of this section offers a positive cost/benefit ratio when

907 465 4316;# 1/ 2



SENT BY=ANCHORAGE, ALASKA ; 3-11-97 ;  14=23 XEROX ALASKA-* 907 465 4316;# 2/ 2

1 compared to comparablo state correctional facilities and is otherwise feasible to

relieve oreliminate overcrowding o; existing correctional facilities;”

\ -

/ “(2) may not be constructed under the authority in this Act unless, before
construction planning is begun, the commissioner of corrections first conducts a
AL 1study, and the study demonstrates that construction of the correctional facility
| described in (a) of this section will result in a saving to the state of at least 25%
[ when compared to construction of the facility by the state using the usual and

t
" customary state construction practices;"

Renumberthe following paragraphs accordingly

Page 5, line 23, following "capacity;”;
Inserta new paragraph to read:
“(1) may not he constructed for operation by a contractor under the authority
given in this Act unless, before construction planning is begun, the
commissioner of corrections first conducts a study, and the study demonstrates
that operation of the correctional facility described in (a) of this section will
achieve saving to the state of at least 20% when compared to operation of the
correctional facility by the Department of Corrections;"
Renumberthe following paragraphs accordingly.

ay To insure that only Alaska’s prisoners are housed in the facility:
~ Page 5, line 24, following "(3)"
,J\ | Insert “‘may not be used to house prisoners not convicted in a court of this stale;

and (4)"

To msure that the State has flexibility to deal with changing needs/circumstances:

Page 5, line 24;

Delete “temporarily”

Page 5, line 28, following “contractor":
[nsert “:or
(C) the state determines that it is in the best interests of the state for the
correctional facility to be operated by the state or by the political subdivision or

public corporation of the state”

These Amendments will be discussed at our Community Council meeting and
teleconference on March 12th Thank you for your assistance.

Sincerely,

\ L -

<ju)ie Oisen

President

Oceanview/Old Seward Community Council
345-6575 (hm.)

706-5265 (wk.)
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South Anchorage Coalition

FAX
Page 1 of 2
Date: 3711/97
TO: Rep. Joe Green
Fax# (907) 4(55-4316
FROM: B.K. Powell
Fax# (907) 345-5542
Tol (907) 345-4854
>mail: amunra@alaska.net
RE: HB53 AMENDENTS
Message:

After attending the public forum regarding HB 53, our group would like to submit additional
suggested amendments to HB 53. They are as follows:

Page 5. following line 19:
Insert new paragraph to read:

“(1)  May not be constructed under the authority given in this Act unless
(A) before construction planning is begun, the commissioner of corrections first conducts a
feasibility study, including a oast-hmfrfit analysis, that enramincs various methods
available to the state for relieving or eliminating the state’s prison overcrowding; and
() The feasibility study conducted under (A) of this paragraph demonstrates that
construction and operation of the correctional facility described in (a) ofthis section.
(i) Offers a positive cost benefit ratio when compared to comparable state
correctional facilities.
(i) Is otherwise feasible to relieve or eliminate overcrowding of existing
correctional facilities

Renumber the following paragraphs accordingly
Page 5 following line 19;

Insert a new paragraph to read:


mailto:amunra@alaska.net
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/

(1) May not be constructed under the authority given in thi3 Act unless, before construction
planning is begun, the commissioner of corrections first conducts a study, and the study
demonstrates that construction of the correctional facility described in (a) of this section will
result in a saving of a least 25 percent when compared to construction of the facility by the
state using the usual and customary state construction practices”

Renumber the following paragraphs accordingly.
Page 5. line 23. following the word “capacity;”

Insert a new paragraph to read:

“(3) May not be constructed for operation by a contractor under the authority given in the Act
, unless, before construction planning is begun, the commissioner of corrections first conducts a

study and the study demonstrates that operation of the correctional facility described in (a) of this

section will achieve a saving to the state of at least 20 percent when compared to operation of a
_ correctional facility by the Department of Corrections;”

\%
Renumber the following paragraph accordingly.

Pace5, line 23, following “131":

Insert “may not be used to house prisoners not convicted in a court ofthis state; and
(4)"
gflge 5, Hne_&;
Delete “temporarily”
following; “contractor”
Insert":or, r " Lo

(C) The state determines that it is in the best interests of the state for the correctional
facility to be operated by the state or by the political subdivision or public corporation

ofthestate.”

Ifyou need further information or have questions, please do not hesitate to contact me.

B.K. Powell
South Anchorage Coalition

907 465 4316



Representative Joe Green. Chair March 11, 1997
House Judiciary Committee
House of Representatives

State Capital
Juneau, Alaska 99801 Re: House Bill 53

Pear Representative Green:

Because wfa conflict 1was unable lo attend the hearing on HB 53 in Mouse Judiciary yesterday
Monday the 10™. My understanding is that the bill will again be taken up tomorrow, but that no
further public testimony is scneduled. Iam a past Director of Corrections in Alaska with forty-
seven years involvement in the criminal justice field, but given the circumstances | will not count

on being able lo testily.

for this reason lwrite this letter to express my objection to HB 53 and to the whole notion of
imprisonment for profit. It is certainly not a new idea; it remains a fundamentally cynical idea in

the deepest sense.

Although HB 53 is technically improved from its predecessor, it proposes an idea that cannot be
good tor Alaska over the long term. The question of taxes now arises, which quite probably
eliminates any significant financial advantage the idea of prison privatization might offer.

Last April Thrmer Commissioner Prewitt, who apparently had been engaged by the mercenary
interests wiio want to get into the private prison business in Alaska, wrote a “My Turn" column
that appeared in the Juneau Empire. |submitted a response to the Empire, but three weeks
passed, as did the timeliness of my article- therefore 1withdrew it. Although that piece was
addressed to lasi year's private prison bill, the main points made are relevant to HB 53. lenclose
a copy. Moreover. 1will send copies of this letter and the article to other members of the
committee and perhaps to other members of the Legislature.

Please let me know if 1can be of any service to you.

Sincerely,

cc: Members; llousi Judiciary and finance Committees

Representative Uton
Representative 1ludson



Relevant to House Bill 53

Proposed My Turn column by Charles Campbell, submitted to the Juneau Empire in April
of 1996, but withdrawn by the writer after demise of the privatization bill in the House.

There is something deeply disturbing to me about mercenary interests stepping forward
with such zeal to exploit the current tragedy of America's present overuse of imprisonment.
Imprisonment for profit has become a nationwide phenomenon and it isn't a pretty sight. Multi-
national corporations, like Bechtel, having smelled out the profits to be made, are gearing up to
compete with Correctional Corporation of America and Wackenhut, current leaders in America's
remarkable new growth industry. And now. there is a move afoot in the State Legislature to set
up a private prison business here in Alaska, over the objections of the Department of Corrections.

Let it be acknowledged that crime is a cause for serious concern in America. It is not so
serious, however, as to justify our having the highest incarceration rate on earth, a 150% increase
in fifteen years. (Sad to say. Alaska's incarceration rate is among the highest in the nation.)

Over-imprisonment is not a solution. It takes many thousands of criminally inclined
young men off the streets for a while, (the majority of them not convicted of violent offenses.) It
does nothing toward making them better citizens; it does quite the opposite. Over reliance on
imprisonment inevitably exacerbates the problem of crime.

A couple of weeks ago in this space, Frank Prewitt, a former Commissioner of
Corrections and now a consultant to Wackenhut's private imprisonment effort, urged
privatization as the best means of economically addressing the serious problem of overcrowding
in Alaska's prisons. Should this advice be followed it would undoubtedly mean adoption of a bill
in the Legislature that would require the State to enter into a lease-purchase agreement with a
private corporation for construction and operation of a one thousand bed prison in Anchorage.
Mr. Prewitt and the bill's sponsor. Representative Elden Mulder, tell us that the state would save
money by this approach. Where short-term monetary costs are concerned, it probably would.
But let's face it; in the end we usually get what ug pay for, and when it comes to private prisons,
we aren't likely to gel a bargain. Throughout their long and dreary history, private prisons have
never been a bargain.

It is a mistake to ignore the lessons of history, especially w'hen they are so clear and
applicable, as they arc where imprisonment-for-profit is concerned. We need to remember the
appalling results and tragic legacy of turning imprisonment over to profit-seeking interests at the
end of the Civil War.

But let’s talk about today, here in Alaska. |should think the last thing we would want to
do is authorize construction of a thousand bed facility and then turn it over to a company whose
profits would depend on keeping it filled up. The crucial fact to remember in this matter is that
recidivism is a plus factor for the private imprisonment industry. Moreover, private corporations,
which do business with the State, tend to have P.R. resources and high-paid lobbyists. It isn't
likely these six-figure-per-year kinds of folks will be using their skills and influence toward
advancing legislation that might reduce the incidence of crime in Alaska.

Margaret Pugh. Alaska's entirely competent Commissioner of Corrections, has developed
a plan for addressing the very real and immediate problem of prison over-crowding. Itisa
reasonable plan. Under the circumstances. 1favor it. But we will never be able to build our way



out of the problem of prison over-crowding. What's most needed is an arrangement to seek out
the factors that are contributing to such rampart over-imprisonment. My beliefis that we need to
revamp the sentencing statues of the Stat%making sure dangerous offenders stay confined a long
time, and that non-dangerous offenders spend less time in conventional institutions. We need to
make expanded use of alternatives to imprisonment for offenders who arc not dangerous. We
need to give high-priority support to drug treatment and alcohol abuse programs, and other kinds
of preventative measures. We need to do whatever it takes to have better schools and better
resources in the community for young people, and we need to do everything we can to encourage
better parenting for our children.

It has been said so often, and so often ignored, that it sounds like a hollow cliche. 1will
say it again. We need to make a major investment in addressing the root causes of crime.



Chair,
Lrc.istATivfe\i niii
CtvCIIARR,

Hiv'f Sncui Committii

On Military and
Veterans'A ttorn

Co-Chair,
Miiitary Ahaikv tor
Anchorace CalcW

A laska State Legislature

H ouse of Representatives

Representative Eldon M ulder
District 23 M uldoon-Ft., Richardson

Sponsor Statement

House Bill 53

by
R epresentative Eldon M ulder

Republican, District 23
Muldoon & Fort Richardson

Alaska prisons are overcrowded —and the problem is growing. (See attached

chart)

It is obvious that we need additional prison capacity in Alaska. The
Department of Corrections reports that it is regularly exceeding maximum
and emergency capacities under the Cleary Final Settlement Agreement by
over 100 prisoners. Since February of 1995, Alaska has had over 200 prisoners
in a private facility in Arizona. In FY98 we will enhance the Arizona
economy by about $5 million and employ Arizonans to guard Alaskan
prisoners in a prison in Florence, Arizona.

State or federal courts have not taken over the Alaska prison system as they
have in many other states. However, we are in contempt of the Court
supervised Cleary Agreement. Fines have been assessed, although not yet
paid. The potential jeopardy is the Court will direct the fines be paid to
specific prisoner activities or will begin to mandate release of prisoners to
solve the overcrowding. Neither option is acceptable.

We can solve this problem. While we solve it, we can:

Improve Alaska's economy by $5 million a year
Provide construction jobs

February 6, 1997

Alaska State C apitoi ; Juneau, AK 99S01-1182 « Phone (907) 465-2647 + Fa\ (907) 465-3518
716 W. 4th Avenue; Anchorage, AK 99501-2133 * Phone (907) 258-8193 » Fax (907) 258-5511



Sponsor Statement
HB 53
Page 2

* Provide good long-term correctional jobs
* Reduce per day cost of incarceration

The question is how to expand prison capacity efficiently, economically, and
in the context of limited available state capital funds. We have a few options
to resolve our prison capacity problem.

1. Expand our current system.

2. Continue to send prisoners outside.

3. Encourage the private sector to build a prison.

We could continue to add space to our small and inefficient prisons with
daily costs averaging over $105 per inmate day.That would increase the
number of state employees and require significant statedollars for capital.
State prisons must compete with schools, roads, harbors and deferred
maintenance funding. This leaves preciously few state capital dollars
available to build a new state prison.

Sending prisoners out  state is less costly. However, the solution is only
temporary. The types of prisoners we can send outside are limited in number.
Our Courts have frowned on exporting prisoners as a permanent solution to
capacity problems. Out-of-state prisons bring transportation and management
challenges greater than in state prisons and take $5 million out of Alaska's
economy.

A private facility provides many advantages to Alaska:

« Demonstrated ability to operate ai. or below the cost of comparative public
facilities

» Ability to move quickly and economically on construction

» Efficiencies in operations through management innovations and
competitive pressure

* A real opportunity to bring $5 million in jobs and purchasing back to
Alaska

The House Finance Sub-Committee on Corrections held interim hearings on
the topic of prison privatization. It found over twenty-five states have
entered into agreements with the private sector to construct and operate
prisons. They have been successful in reducing the costs of incarceration and
maintaining security for residents of the state.

The cost advantage of a private faciHty can be significant. Studies show that
private prisons are less expensive to operate than state run facilities and are
just as safe. A National Conference of State Legislatures study in January of
1996 reported private prisons in Texas saved 14% and in Louisiana saved 8%.

Prepared by lhe Office of Rep. Mulder February 6,
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There is a strong possibility that the cost per inmate day of a private facility in
Alaska will be closer to the cost of the Arizona facility than Alaska's average
cost. The cost per inmate day at the Arizona facility is about $70.00. Alaskan
facilities average cost per inmate day is about $105.00.

Bringing competition into the market place offers an opportunity to reduce
operating costs in our Department of Corrections. Tennessee, a state with both
public and private prisons, found that private prisons have a very positive
effect on state facilities. The new, competitive market place forced the state
system to improve or change many traditional management practices. The
result has been healthy savings for the state.

A private prison resolves the problem of the state front-ending the costs of
construction. The private contractor will finance the facility then lease it to
the state as it is used. A private sector facility will avoid the 25% to 45% extra
cost incurred in public construction projects. It will be operated more
efficiently than our current prisons.

A private contractor can bring new ideas to our state corrections system. If the
prison happens to end up part of a national chain, it will bring the experience
gained in many facilities in other states. If a national chain teams up with
local contractors, we will get the benefit of designs that work in prisons and
construction techniques that fit Alaska's environment. A private sector
contractor could begin serving prisoners as soon as 18 months after contract
award and securing property for the facility.

HB 53 encourages the Department of Corrections to address the capacity and
efficiency problems by acquiring one new prison by lease or lease/purchase
from a private contractor or from a private contractor through a municipality.

A new private prison facility built under a lease/purchase agreement will:

1. Include a maximum of 1000 beds

2. Be designed to allow expansion

3. Nut exceed a capital cost of $90,000,000 and total payment of $180,000,000

4. Be constructed under a project labor agreement (PLA) to help improve
prospects of "Alaska hire"

5. Have correctional officers with the same training as state correctional

officers

A new private prison facility acquired under a lease agreement:
1. Will include between 500 and 800 beds

2. May be leased through a municipality

3. Must be operated by a private contractor

Prepared by Ihc Office of Hep. Mulder February 6, 1997



Sponsor Statement
HB 53

Page 4

4. Cannot exceed a total lease cost of $150,000,000
5. Will have correctional officers with the same training as state correctional

officers

HB 53 responds to concerns raised by public employees at the interim
hearings. It requires that the correctional officers in the private institution be
trained to the same standards as state correction officers. We believe that this
provision will protect the integrity of the prison system while taking
advantage of lower costs and innovative management techniques.

The specific location of the new prison is left to the discretion of the
Department of Corrections. We expect the Department will respect the
planning and zoning requirements of local governments. There is precedent
for this working relationship in the process the Department uses in acquiring
new community residential centers. We expect the Department to consider
efficiency of operation and community concerns before it makes a final
decision on locating the new prison.

HB 53 also clarifies state law to make specific the implied power to contract for
correctional services in and out of state and to contract with a municipality
for prison services.

HB 53
* Allows the acquisition of only one new private prison

 Provides more prison capacity at a lower cost to the state, both in the
operating and capital budgets

» Creates construction jobs in Alaska

* Creates on going prison jobs for Alaskans

* Keeps $5 million of Alaskan money in Alaska

* Brings an innovative opportunity to address Alaska's needs
* Protects the public

I’rcptircel by the Office of Rep Miililcr Petiru.uy 5, 1997
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The Chart reflects all inmates including state institutions, out-of-state prisons,
CPCs, and treatment beds. The source for the data is the Department of

Corrections and Legislative Finance

Prepared by Ihc Office of Rep. Mulder

February 6,1997



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

907) 465-3867 or465-2450 STATE OF ALASKA
AX (907) 465-2029 130 Seward Street, Suite 409
n/lail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 24, 1997
SUBJECT: House Bill 53, authorizing contracted operation of correctional

facilities, and approving a lease or similar agreement to use or a
lease-purchase or similar use-purchase agreement for construction
and operation of a new correctional facility — sectional analysis
(Work Order No. 20-LS0194\K)

TO: Representative Eldon Mulder
ATTN: Dennis DeWitt

FROM: Jack Chenow.eth'
LegislativsCoup”(

Current law authorizes the commissioner of corrections to enter into agreements with third
parties to provide certain rehabilitative and treatment services in conjunction with the
department's detention responsibilities. The bill contains provisions revising and expanding
that authority and annuls an administrative regulation that limits the use of private third party
contractors.

The measure also contains permanent law and uncodified provisions authorizing use of
leases or similar agreements to use space within municipal correctional facilities, authorizes
development of a new correctional facility through a lease-purchase agreement or similar
mechanism, and sets limits and conditions on use of each of the two mechanisms.

Revision and expansion of contracting authority;

Bill section 1: The language changes are to AS 33.30.031(a). The proposed changes
necessitate a reformatting of material within the paragraph. Proposed paragraph (a)(1)
carries forward a limitation of the last sentence of the subsection wherein the commissioner
may contract with an agency for detention and confinement services' if the degree of
custody, care, and discipline to be provided meet standards required by state law. Proposed
paragraphs (a)(2) and (3) eliminate the distinction in law as to use of a private or public
agency as a contractor, eliminate a presumption that limits use of contracted facilities to
those within the state, and generally authorizes use of facilities provided by an agency under
contract, extending beyond rehabilitation and treatment to add detention and confinement,
so long as the security of the facility is not inconsistent with prisoner custody classification

requirements.



Representative Eldon Mulder
January 24, 1997
Page 2

Bill section 6 annuls a regulation based on current law limiting the department's use of
contract facilities to rehabilitation and treatment-related facilities and for incarceration for

offenses punishable as misdemeanors.
Space use arrangements and their financing:

Bill section 2: Existing law, AS 33.30.041, spells out a relationship between the state, as
lessor of space within a correctional facility, and a municipality, as the lessee. This section
addresses the situation in which the parties stand in an opposite relationship. It proposes to
add a new section, AS 33.30.043, under which the commissioner may lease, as the lessee,
space within, arrange for the use of space within, or use and operate, a correctional facility
within a municipality of the state. Subsections (b) and (c) set out particular provisions that
must operate for the benefit of the department and the prisoners for which it is responsible

within an agreement to lease.

Bill section 3: This uncodified provision supplements the permanent law change in which
the state may agree to use space within a correctional facility operated by another.
Subsection (a) ofthe bill section authorizes the state's entry into no more than one agreement
for lease or use of space, in a facility operated by a third-party contractor, subject to the
particular conditions and constraints set out in (b) - (d).

Bill section 4: AS 36.30.085 spells out specific requirements under which the state may use
a lease-purchase or similar use-purchase agreement in order to finance a new facility to
which the state eventually obtains title. Subsection (a) of this bill section, offered as
uncodified Jaw, gives the notice and approval necessary for a lease-purchase agreement to
initiate the project and sets out, in general terms, parameters applicable to the project's
financing. Subsection (b) sets out particulars applicable to other facets of the project
including population housing perspectives and a prohibition on direct state operation of the
correctional facility with specific exceptions. Subsection (c) permits a division of the lease-
purchase or use-purchase agreement into segments, dividing the construction phase from the
operating phase and including a requirement within the operating phase for periodic
rebidding or reoffering ofthe agreement in five year blocks in order to meet federal tax code
concerns. Subsection (d) concerns inclusion of a resident hire incentive as a part of bid
evaluation. Subsection (e) describes the circumstances under which persons employed by
the contractor as correctional officers may be required to meet the requirements ofthe Alaska
Police Standards Council (AS 18.65) that are applicable to correctional officers employed
by the state and its municipalities. Subsection (f) formally declares that the provision
"constitutes the notice and approval required by AS 36.30.085" for lease-purchase
agreements that are entered into by the state.

Bill section 5: The bill section imposes a requirement that, in any correctional facility to be
constructed, the facility is tc be constructed under a public construction project labor
agreement setting out particular requirements to be incorporated into the agreement.



Representative Eldon Mulder
January 24, 1997
Page 3

A choice of space use financing arrangements is required. Persons interested in the
legislation should note that, as between bill section 3 (specifically authorizing lease or use
of space within the facility of another) and bill section 4 (giving legislative approval of
lease-purchase or similar use-purchase agreement), section 3(e) and section 4(g), taken
together, authorize state involvement injust one correctional facility, and that the choice of
the use of one method-lease or lease-purchase-bars the state's subsequent use of the other-
lease-purchase or lease, respectively-to secure subsequent facilities under the uncodified

provisions that are a part of this measure.

JBC:jdr
97-044.jdr
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BIO Anchorage Dally News

By REP. ELDON MULDER

It’s time to look at the eco-
nomics of what we are doing as a
state. We must be driven by
what is cost-effective — what
opportunities let us stretch
scarce state dol-
lars. Private pris-
ons fit that de-
scription.

Private prisons
are not a new
idea to over 30
states'. They have
been very suc-
cessful overall,
with significant. |
savings to the Mulder
states while maintaining a high
level of public safety. The Na-
tional Conference of State Legis-
latures, the state of Tennessee
and the Legislative Budget Com-
mittee of the state of Washington
have published reports on pri-
vate prisons in the past year.
Each study found cost savings
and quality services offered by
private sector-operated prisons.
Alaska's Department of Correc-
tions is currently using a private-

Friday, April 5, 1996

Forum/ Letters

Private prisons make good economic sense

ly owned prison in Arizona for
206 Alaska prisoners.

Assertions that private prisons
do not save money are not sup-
ported by the facts. Assertions
that private prisons are more
dangerous to the public are sim-
ply untrue, as are assertions that
private prisons treat their em-
ployees poorly.

¢« COST: The NCSL study re-
ported Louisiana and Texas
saved 8 percent and 14 percent
respectively. A study In Tennes-
see showed the private prison 2
percent more expensive but safer
than identical public facilities.
The Washington state study sug-

ested that keeping the private
acility below capacity while
keeping the public facility at
capacity caused the difference in
cost. Tennessee officials believe
com%etition from the private sec-
tor had the effect of bringing
costs down in public facilities.

*SAFETY: The Washington
state study asked, "Are the pri-
vate prisons as safe and secure as
the public prisons?" The answer
was yes.

CfIMPASS

*EMPLOYEE, TREATMENT:
Wages, benefits and conditions
vary. Some private prison em-
ployees are. paid higher than
their public counterparts, some
lower. Some private institutions
are organized, some are not. Em-
ployees | spoke to at the private
prisons seemed happier with
their employment conditions
than did. employees In public
prisons | have visited in Alaska.

Ihe key issue Is the opportuni-
ty to bring competition into a
closed market. The Washington
state study says that potential
savings from privatization would
be directly related to competition
between private and public facil-
ities within the same prison sys-
tem...Many employees of the
Alaska prison system tell me the
same thing. They tell me that
they can become more efficient. |
believe that the competition will

encourage them to do so.

As we look at the opportunity
for a private prison in Alaska,
we need to consider several fac-
tors.

First, the Department of Cor-
rections budget hos grown 604
percent In the past 17 years,
while popul Mon and inflation

« have grown owiy 155 percent. The

Department of Corrections bud-
get has grown from $119,359,000
in FY 94 to a proposed
$138$17,300 for FY 97. That is an
increase of $19,058,300 — almost
16 percent in four short years!

I'am committed to making our
state %overnment more efficient
and effective. That is why | have
been working for the passage of
House Bill 428.

House Bill 428 encourages the
Department of Corrections to
move toward the use of private
sector prisons. That will bring
Jobs back from Arizona Into
Alaska — a payroll of almost $6
million. Building a private pris-
on will also bring construction
jobs to Alaska. Both of those

opportunities are good for Alas-
kans and our economy.

The other important opportu-
nity offered by a private prison
is reducing the cost of incarcera-
tion in our state. Today the
average cost is $107 per day per
inmate. That’s over $39,000 a
year per prisoner. Reducing the
cost per prisoner day only $1 will
save $1 million In the depart-
ment’s budget.

Every state that has begun use
of private prisons has saved
r.ioney In its corrections system.
Ironically, Alaska spends over
$30 per day less to have its
prisoners in a private prison in
Arizona. That's an annual saving
of more than $11,000 per prison-
er.

Our system is overcrowded.
We are incurring fines every day
we exceed our emergency caps,
thus far over $1 million. We need
more capacity in our prisons.

[JRap. Eldon Mulder represents Dis-
trict 23, ths Muldoon-Fort Richsrdson
area.

Photo radar unduly criticized

I would like to politely enlighten Mr.
Erik Helker about his assertion that
"photo radar is the brainchild of Mark
Beglch, a snollygoster who has tried
everything possible to extract additional
'‘funds' from us." (letter, March 30).

Mr. Begich began investigating photo
radar at the persistent requests of his
constituents in the University Area Com-
munity Council. Over the years, universi-
ty area residents had considered a variety
of measures to alleviate the traffic prob-
lems in our area — stop signs, speed
bumps, sidewalks, blocking off streets.
Photo radar was one measure on which
‘the council reached a consensus and, nt
the council’s request, Mr. Begich pursued
the photo radar issue.

What are we teaching our kids?

If we put aside all the no-brainer
activities of the mayor and Assembly
when they decided to mass-monitor public
traffic behavior in school zones, the ques-
tion that everyone should ask Is: Do we
want our children to accept living under

mass surveillance as normal?
— Robert Fumback

Anchorage

Turn off radar after school

I would like to thank the young man
who stood on Northern Lights Boulevard
near East High School with a sign warn-
ing motorists of the photo radar ahead.
This happened on Wednesday, March 27,
at 5:50 p.m., well nftor srhool hm»rv



Why we should consider privatizing prisons

FRANKFREWNT
B/I have been following, with con-
cern, the rapid polarization be-
tween proponents of a large, pri-
vately operated prison in Anchor-
age, versus regional expansion of
existing state facilities.

In truth, both are needed. In
Southcentral Alaska, more than
700 new prison and jail beds are
needed by the year 2000; more
than 400 additional beds will soon
be required to accommodate local
demand In north, west, and South-
east Alaska.

This month, eight out of Alas-
ka's 15 facilities are operating at
105 percent over emergency ca-
pacity. The "emergency capacity”
of our jails and prisons is not an
arbitrary number pulled out of the
air by an overreaching court.
Each prior administration and an

School district Isn't to
blame for lost boys

After reading the article on the
students lost at Eagiecrest, | must
respond. First. | share feelings of
great relief and thanksgiving that
the boys were found and no one
was injured. Next, | ask the "lost
boys" to demonstrate honesty in
taking responsibility for making
the choice to leave the ski area
boundary. | also support the school
district’s response. There was con-
tusion and it's time to examine
Held trip procedures.

Finally, | urge the parents of
these "lost boys" to demonstrate
conflict resolution and problem
solving skills. Juneau’s youth
needs lo see adults "practice what
we preach." 1fwe want and expect
less aggression and violence In our
community, then we need to model
conflict resolution.

| fear growing old in a society
where litigation is the first re-
sponse lo a fearful and nnprv clin-

assortment of consultants have
agreed that operating Alaska's
correctional facilities over emer-
gency capacity can result in riot,
escape, destruction of public prop-
erty and loss of life.

During the eighties, the pre-
ferred response to all categories of
crime was to simply build and
staff more state prisons and jails,
driving the Department of Correc-
tions’ operating budget from $2
million to more than $100 million in
less than 10 years. Feeling the
birth pangs of the “fiscal gap,”
and faced with yet another round
of prison expansion, the 191 L egis-
lature said "no” to Correction’s
capita] expansion request. Instead,
the department was urged to de-
velop less costly alternatives for
low-risk offenders. Translated,
this means restricting "hard bed"

Banlsh lgnorance on the
last, or 10st frontier

Charles Dickens wrote one hun-
dred and fifty years ago, "This boy
is IGNORANCE, this girl is
WANT. Beware them both In ail
their degree, but most of all be-
ware this boy, for on his brow | see
that written which is doom unless
the writing be erased. Slander it,
deny those who tell it ye, admit for
your factious purposes and make It
worse, and bide the end!" Don't let
Dickens' prophecy live 150 years
later. Erase Ignorance.

Alaska will not be the last fron-
tier, It will be the lost frontier. And
it will be pitifUl.

Do not eliminate the budgets for
state arts council, public broad-
casting and the library book acqui-
sition fund.

Katharine H. Jsnssn

Give me that old time

prison confinement to dangerous
offenders and diverting
misdemeanants, non-violent felons
and iow-custody prerelease prison-
ers to community work service,
agricultural farms and other pro-
grams desi%ned to compel person-
al accountability.

By 1993, most misdemeanants
and over 12 percent of Jow-cuslody
prerelease felons were incarcerat-
ed In structured community cor-
rectional centers run by private
companies, at significant savings
to the state. But by the fall of 1994,
demand for conventional "hard
beds” outslripped supply and the
state was found In contempt of
court for exceeding emergency ca-
pacity in most of Its facilities.

The department’s response was
to seek immediate relief by pur-
chasing 200 beds from a private

Harborvlew rifle range
ISSue Isn't that complex

The continuing debate on re-
opening the Harborvlew School Ri-
fle Range has been most educa-
tional, Over the last couple of
years, various school officials and
PTA members have admitted their
inability to differentiate between
the legitimate and illegitimate use
of firearms, and to convey that dif-
ference to the students In their
charge.

Doubtlessly, their admissions of
Incompetence will not be followed
by their resignations, so we may
only hope they will read and re-
read the superb letter (March 25)
from Kirk and Denise Radach on
this issue.

I can't help but wonder, howev-
er, that if our "educators"” do not
understand right from wrong in
the classroom, how do they deal
with academic esoterica?

Navin D. Holmberg

corrections company in Arizona,
at half of the cost of the average
state-operated bed. With an aver-
age annual growth rate of 200 pris-
oners, the private Arizona beds
only provided temporary relief
from prison overcrowding. Today,
a year and a half later, the Depart-
ment of Corrections is facing the
worst overcrowding in state histo-
ry and fines accrue at the rate of
over $3,000 per day.

So what is the answer? It de-
pends on the question. Corrections
cannot, nor should be expected to
prevent crime; prevention is a
much broader community respon-
sibility.

But Corrections can be counted
on to protect the public from peo-
ple committed to its custody (most
of the time), provide resources for
individual reform and supervise

Kids' safety Is ultimatel
parents’ re)s/pon3|b|l|ty y

Anote of concern about parents
and the public school system re-
garding the article about the four
boys lost at Eagiecrest last week.

It seems to me that the ultimate
responsibility for a child's safety
and education lies with the parent,
not the school system.

A parent must teach his child to
be responsible for his or her own
choices.

Why would a child leave a
group if he had been taught safety
rules at home?

| hope the phrents of these boys
reconsider their thoughts of a law-
suit accusing negligence. This may
destroy the chance for the rest of
our children to enjoy an experi-
ence at Eagiecrest.

Assume  responsibility  for
teaching your own child so Ihe
public school system will be more
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personal accountability to victims
and dependents. As to supply and
demand for correctional services,
there is no question the latter
grossly exceeds the former. The
only real question is who will pro-
vide the future delivery of correc-
tional services, government or the
private sector?

When the State of Alaska builds
a prison, the cost of construction is
approximately $175000 per bed,;
the average operating cost is near-
ly $107 per day, per bed. A 600-t*d
state-built and run prison In An-
chorage would cost more than $105
million in capital and roughly $0
million per year to operate. Add
the operating cost to the cost of
amortized capital construction and
the price to house one prison for
one day rises to over $150. The

same privately funded and operat-'

ed facility would require no state
or municipal capital, and would,
operate at roughly $65 per day.

myselffelt.

I care little about union involve-
ment. | cannot envision myself
waving a sign at a rally for a pal-
try pay raise that would barely
buy a sack of groceries each
month, but | was there. | resent
the newspaper’s implication that |
was there demanding the Legisla-
ture fiind a pay raise for me. | was
there to remind ovcrzealous legis-
lators what the words “good frllh"
and “honor" mean. It is unfortu-
nate that so many of them have
forgotten that these are the prem-
ises upon which our country was
founded.

Ptiyllics Bradnsr

l%rm] g{l the 'Iron ériangle’

y release
Prior to the passage of the
Tongass Timber Reform Act

(TTRA), ﬁqﬁzrwﬂeﬁ_gg allignce

$%5

Expandin% private correctional
services in Alaska does not have to
threaten existing state lobs or di-
minish the distinguished record of
the Department of Corrections;
unfortunately, there are plenty of
criminals to go around. What is
needed is a recognition that prison-
er should not consume the lion’s
share of the state operating budg-
et, and a commitment to place the
economic welfare of Alaska above
self interest.

Frank Prawrttl waa lagal coun-
sel to the Department o7 Correc-
tions under Gov. Sheftield, depu-
tcy commissioner . under Gov.

owper ana commissioner undor

ov. Hltfkel. He halds a mastehs
egree In corrections from the
Umversnry of Oregon and a Law
Degras from Seaftle University.
Ha™la currently In prhrata prac-
tice and is a consultant to Wack-
enhut Corrections Corp.

Tiglber con[tr cts mean
Jobs to my father, myself

My father and | have a lot in
common. He took his sons bunting
and fishing as | do. He raised his
family in Ketchikan as | would like
to. We both own boats. (Actually,
he owns a boat, | own a skiff.) We
both bought houses In Ketchikan.
We are both Journeymen, he as a
millwright and | as a Industrial
painter. We both work at the
Ketchikan Pulp Mill.

If the timber contract does not
go through we will have one more
think in common. We both won't
have a Job. Please extend the tim-
ber contract.

Matthaw Hamlrtgway

KetchJkan

'm no "enthusiast," but
am a trained gun user
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Dept, of Corrections
Daily Cost Calculations
Based on FV96 Actuals

Total Institutional Related Costs
Total Cost Reimbursements
NetCostoflinstitutions Operations

Daily Cost (Divided by 366)
Average Daily Population for FY 96
Daily Cost perPrisoner

Community Corrections
Daily Cost (Divided by 36S)
CRC Capacity

Daily CostPerPrisoner

Probation Costs

Daily Cost (Divided by 366)
Probationers Served

Daily CostperProbationer

Out-of-State Contractual
Daily Cost (Divided by 366)
out-of-Slate Capacity
Daily Cost PerPrisoner

Pt.MacKenzie Rehab Ctr.
Daily Cost (Divided by 366)
Pt.Mackenzie Capacity
Daily Cost perPrisoner

$106,611,517

$  (500,101)
$106,111,416
§ 289,922
2,154,

$ 10527
§ 10,551,033
$ 28,828
122

$ 68.31
$ 7,849,792
21,448

$ 3,165
$ 6.78
$ 5,982,322
$ 16,345
253

$ 64:ei
§ 1.980,438
5411

$ 12
$ 75.15

ity



Twenty-eight
states can
contract out
for prison
management.
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PRIVATIZATION OF STATE CORRECTIONS MANAGEMENT
By Elizabeth Pearson and Donna Lyons

Background
Rising corrections expenditures have many state legislatures looking hard at privatization as a
cost-savings way of building and operating prisons. Since 1985, the number of incarcerated
adults has increased 43 percent. State corrections spending has followed this trend. In 1985,
state per capita correction spending was $38.71; in 1992 itwas $79.34—a 104 percent
increase in seven years. Corrections spending became the fastest growing component of state
budget appropriations in 1995, increasing 13.3 percent, on average, from 1994,

Motivated largely by fiscal pressure, 28 states now have legislation enabling their corrections
departments to arrange for private management of correctional facilities, or to shift responsibility
for management and operation of prison facilities to private prison management corporations.
The first initiative was at the federal level, when, in 1984, President Reagan approved private
holding cells for illegal aliens in Texas. Since then, 20 private prison firms have emerged,
managing 84 state facilities in 1995, with a rated inmate capacity 0f43,508.

100

1983 1985 1987 1989 1991 1993 1995

Source: Private Corrections Project, University of Florida

State Action
The latest enabling legislation for prison privatization was passed in Connecticut and O regon
in 1995, Also last year, Arizona, Florida, New Mexico and Tennessee expanded and clarified
their contract requirements for private prison management firms. Virginia passed legislation to
privatize regional jail facilities. [Illinois remains the only state that specifically prohibits the
Department of Corrections from entering into contracts with private companies to manage
correctional facilities, although Missouri introduced similar legislation in 1995. Some states
have enacted laws to requlate "spec” prisons, or private "rent-a-cell" facilities that house
inmates from other states, localities or the federal government. States with such regulatory
provisions include Colorado, G eorgia, Kansas, O klahoma and South D akota.

A Tennessee evaluation in 1993 compared cost and quality in similar public and private
correctional centers. Quality measurements included accreditation factors like health care,
treatment, security and how inmates spend their time. The evaluation showed that while the
accreditation rating was slightly higher (99.29 compared to 98.78 and 98.88) at the privately
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run prison than at the publicly managed institution, the average daily operating cost per inmate
was also higher for the privately run facility at $33.78 compared to the average $33.18 for the

two publicly managed facilities.

Evaluations of private correctional facilities in Louisiana and Texas have had different results. A
privately managed prison, Winnfield Correctional Center in Louisiana, has shown an 8 percent
cost savings in its first three years of operation when compared to a publicly run, comparably
sized counterpart, Cottonport in Avoyelles Parish. A Texas Sunset Advisory Commission study
in 1991 determined whether the contracts entered into by the Texas Department of Criminal
Justice resulted in the 10 percent cost savings mandated by Texas law. The evaluation showed
a savings of $6.16 per prisoner, per diem, for four 500 bed, privately run facilities— more than
a 14 percent cost savings over comparable publicly run facilities.

Pros and Cons

Proponents of privatization cite as advantages of private correctional facilities:

« Competitive forces of the private sector introduced into government monopolies will drive
the "price" of services down, reducing state corrections expenditures.

« Innovative private sector management approaches and hiring capabilities allow private
firms to offer different services, like creative education programs, expanding opportunities
for rehabilitation and involvement to inmates.

« Private firms can offer special incentives lo their employees, such as performance-based
pay, shares of company stock and profit sharing.

+ Private companys' financial stability and insurance policies lessen government liability
from lawsuits due to indemnification clauses in their contracts.

« Private firms paying sales and property taxes offer a "hidden rebate" to state and local

governments through additional revenue.

Those who oppose privatization initiatives contend:

«  Private sector profit motives will encourage lower wages as a means for costsavings,
resulting in reduced standards for hiring critical prison employees like corrections officers.

« The prison management "business" is a relatively small market, and lack of competition
will become a transfer of power to the private sector.

« Privatization initiatives will result in a cost shifting, not a cost savings, by changing the
state's role from one of operations management to administrative oversight.

« Food service and medical care may he compromised to control costs.

«  Private prison management companies may hecome influential, affecting criminal justice

policies and systems.

« Civil liability of government will not be removed by private contract; it will be extended to

private contractors as well.

Selected References _ o

National Conference of State Legislatures. State Budget and Tax Action 1995: Preliminary
Report. Denver, Colo., July 1995, .

Thomas, Charles W, Ph.D. "Growth in Privatization Continues to Accelerate.” Corrections

Compendium, April 1994: pp. 5-6, 19.
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ith the imminent release of
W the Private Adult Correc-
tions Facility Census' ninth

edition, the general direction of
privatization isbecoming increasingly
clear: Full speed ahead.

In an exclusive interview with
CoircctionsAlcn, long-time census au-
thor and privatization expert Dr.
Charlie Thomas says, “Its clear that
thisisa trend that isnotabout to stop."

Spurred by studies that continue to
nrove private firms can build prisons
faster and operate them cheaper than
public agencies, as well as other ben-
efits of private facility construction,
operation, and management, legisla-
tors across the nation are scrambling
for seats at the privatization table.

When asked to comment on the
prognosis for private sector prison
management, Thomas points to two
critical factors:

eLegislative emphasis: In 1995,

corrections spending became the
fastest growing component of
slate budget appropriations, in-
creasing 13.3 percent, on average,
from 1994. Add to that the 28
states that now have “enabling leg-
islation” that permits their respec-
tive departments of correction to
arrange for some degree of private
prison management, and the en-
vironment is ripe for continued
growth.
More prisoners = more prisons:
Thomas emphatically declares
that the number of prisoners in
private prisons will break the
100,000 barrier sometime in 1997
and exceed 200,000 by year end
2000. The accompanying graph
illustrates Thomas' projections.
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Although he cautions that there may
be a gradual reduction in the annual
percentage increases, which in the
past have exceeded 80 percent, Tho-
mas cites the explosive growth history
as well as virtually-certain future
prison population expansion to prove
that private prison management is
here to stay.

Exploding growth

The incredible development of pri-
vate sector prison management is
rooted in relatively modest beginnings.
As recently as the early 1980s, there
were no state jurisdictions in the US
that had the clear legal authority to
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Ile correctional tool

contract for the full scale private
management of either local or state
level correctional facilities. “The only
entities having prisoner custody re-
sponsibilities which they believed per-
mitted them to contract with the pri-
vate sector were three federal
agencies— the Bureau of Prisons, the
Immigration and Naturalization Ser-
vice, and the US Marshals Service," ex-
plains Thomas.

“At 'east largely because of that." he
adds, “we saw no contracts awarded
at the local level until 1984, when
Hamilton County, Tenn., awarded a
contract to Corrections Corporation

Ctindmird on pmje J

Projected private prison population growth
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of America (CCA).” The first state
claward was not until 1985, when

.awarded a contract for the man-
agement ofa minimum-security state
prison to United States Corrections
Corporation (USCC). The first federal
award or any consequence was not
until 1984, when the INS awarded a
contract to CCA for the operation of
what is now known as the Houston
Processing Center in Houston, Texas.

From these erstwhile beginnings, by
year end 1995. Thomas’ preliminary
estimates show that there were 17
firms which had received 102 contract
awards (90 in the US, six in Australia
and six in the UK) with private facili-
ties in operation or under construc-
tion in 19 states. “Thats an increase
of over 88 percent from year end
1994," observes Thomas.

The aggregate rated capacity of fa-
cilities in operation or under con-
struction increased 29 percent from
year end 1994 (49,154) to year end
1995 (63,306). According to Thomas,
the average annual rate of growth in
contract capacity for the last five years

*s been 34 percent.

tVhy the appeal of
privatization?

Motivated largely by fiscal pressure,
states are turning to private compa-
nies to help them steer a safe and se-
cure prison system while maintaining
a tight grip on the financial reins.

Privatization is increasingly attrac-
tive to tough-on-crime politicians
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who want to lock up more criminals
but must do so inan environment that
stresses fiscal responsibility and ac-
countability. As politicians slice
smaller pieces of the budget pie and
serve the money to corrections, they
are simultaneously pressing correc-
tions administrators to ensure higher
levels of quality, security, and manage-
ment expertise.

Although “the core reasons for the
growth in the appeal of privatization
vary by jurisdiction," says Thomas,
“on any list of the influences shap-
ing the appeal one would find the
speed with which the private sector
has been able to move from contract
execution to facility opening. A time
lag of 12-18 months to open a facil-
ity is typical, compared to a time lag
for public agencies that continues to
be 36-48 months."

For jurisdictions facing restrictive
consent decrees or court orders, Tho-
mas notes, the swiftness with which
the private sector can complete projects
has a consequential, tangible value.

Another reason is thatjurisdictions
both in and outside of the US are find-
ing that the funding pool for correc-
tional purposes continues to evapo-
rate. This, says Thomas, “raises the
two most powerful influences shap-
ing the appeal of privatization; One.
that capital outlay requirements for
privatized facilities are regularly
15 percent to 25 percent below com-
parable public agency requirements;
and two, that everyday operating

Corrections

costs for private companies are typi-
cally in the range of 10 percent to 15
percent lower than comparable pub-
lic agencies."

As forensuring a higher level of man-
agement expertise, Thomas mentions
that private corrections management
firms can enhance the professionalism
of a smaller jurisdiction's correctional
facility by providing highly trained,
experienced personnel.

Thomas cites a series of projects ini-
tiated during 1995 in counties across
the US, particularly in Md., Ind., Fla.,
Texas, and NM, as examples in which
private corrections management firms
helped smaller counties employ the
most current and effective practices
in correctional management and op-
erations.

“Having the private companies
come in brings a higher level of pro-
fessional expertise to county-run fa-
cilities," explains Thomas. “Therefore,
the smaller counties are able to have
jails that are on par, operationally, with
those in larger systems. Instead of
being independent and isolated, they
get the benefit of having the substan-
tial operational and management ex-
perience of private companies."

A final, though no less important,
influence is that in many systems,
contracting with the private sector
creates a buffer in the area of legal
liability exposure. In the age of in-
mate lawsuits, this benefit ts particu-
larly attractive to corrections
administrators. Notes Thomas, "The
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independent contractor that you re-
tain is obliged by contract condition
or law or both to indemnify and hold
harmless the contracting governmen-
tal entity against any and all sources
of legal liability exposure, including
civil rights exposure associated
with the operation of the privatised
facility."

W hat’ next for the
industry?

The rapid growth in some of the
larger private corrections manage-
ment firms puts them in the position
of operating corporate correctional
systems that are now substantially
larger than an overwhelming major-
ity of the prison systems operated by
individual systems in the US.

Companies like CCA—the largest of
the firms—and the Wackcnluii Cor-
rections Corporation (CCAs primary
competitor) rival the larger state sys-
tems in terms of overall prisoner

Painful execution declared
unconstitutional

Fierro v. Gomez, (No. 94-16775.
February 21, 1996). Calif's method
of executing inmates by lethal gas
constitutes cruel and unusual pun-
ishment in violation of the Eighth
Amendment, according to a recent
decision by the Ninth Circuit.

David Fierro, Alejandro Gilbert
Ruiz, and Robert Alton Harris, Calif,
inmates sentenced to death, filed suit
in 1992 under 42 U.S.C. Section 1983
against the director of the Calif. De-
partment of Corrections and the war-
den of San Quentin Prison, alleging
that the state statute proscribing lethal
gas as the method of execution vio-
lated the Eighth and Fourteenth
Amendments.

The Ninth Circuit agreed and
affirmed the lower court's injunction
against lethal gas executions. The
court found that extensive expert
testimony as well as prison medical
records documenting inmates deaths
by lethal gas showed that such in-
mates suffered extreme pain, some-
times for several minutes before their
deaths.

population. At the end of 1995, CCA
had 42 secure adult facilities under
contract with a contract capacity of
30.610 prisoners. Significantly, these
42 facilities are at the county, state,
and federal levels, with a inmate mix
that includes male and female prison-
ers at all classification levels.

"If we compare the size of CCA (in-
cluding the capacity of facilities now
under construction) with the prisoner
populations of individual US states,
at 30,610, CCAs in the top ten in
terms of populalion.” reflects Thomas.

The 1990s may in retrospect be
viewed as the decade during which
private corrections management firms
broke out of the beachhead first es-
tablished in the 1980s. “When the
policy makers want to engage in com-
parison shopping for correctional pur-
poses,"” declares Thomas, "they now
have an increasingly long list of alter-
native providers. They are increas-
ingly making a policy choice to select

Restitution from outside
funds constitutional

Mahers v. Halford, (No. 95-15186,
February 21, 1996). Corrections of-
ficials may withhold court-ordered
restitution deductions from funds
inmates receive from outside sources
without providing individualized
pre-deprivation hearings, according
to a recent Eighth Circuit opinion.

The lowa Department of Corrections
began automatically deducting 20 per-
cent ofall money received by inmates,
including money received from out-
side sources, toward inmates’restitu-
tion obligations. No hearings are pro-
vided prior to the deductions.

Ronald Mahers, an lowa inmate,
brought suit against the corrections
department, alleging that deductions
from outside source donations without
individualized hearings violated due
process because inmates had no oppor-
tunity to show that the money was for
an important purpose that should ren-
der it exempt from deductions.

The Eighth Circuit rejected the
claim, holding that: (1) inmates' pri-
vate interests in the money they re-
ceive from outside sources is subject

private providers from that list.”

As more and more legislatures turn
to private providers, and “as the selec-
tion of private providers yields one or
more of the benefits mentioned above,
governments have greater confidence
in the ability of the private sector to
deliver competitive services on a cost
effective basis,"” notes Thomas.

He adds that because this momen-
tum may well spur continued growth
through the decade and beyond,
"there is every reason to believe that
this growth is going to persist for the
foreseeable future."

IEtl. nme: Already in 1996 there halchecn
five contract awards (onefederal in L'SCC.
two sidle— one to Wacltcnhut, one to CCA—
and two county level awards— one to CCA.
and the other to RECOR.) Thomas estimates
that the capacity of privatefacilities m
operation or under construction bv \car end
1996 i ill be between 85,000 and 88.000
beds. For more information, contact Dr.
Charles Thomas at 909-592-1025.1

LEGAL

to limits; (2) the risk that restitution
will be mistakenly deducted from an
inmate's funds is minimal, largely be-
cause inmates receive procedural pro-
tections at the time restitution plans
are set up; and (3) the restitution sys-
tem serves the important state inter-
ests of compensating victims and
teaching inmates responsibility.

RFRA claim for
kosher diet fails

Prins v. Coughlin, (No. 95-2458.
February 20. 1996). The transfer of
an inmate to a corrections facility
which did not provide him with daily-
hot kosher meals did not substan-
tially burden the exercise of his reli-
gion as alJew in violation of RFRA.
the Second Circuit recently held.

Brian Prins, an inmate in the NY
State Department of Corrections, was
transferred from the Green Haven
Correctional Facility to the Clinton
Correctional Facility in northern NY
State. Clinton did not serve Prins hot
kosher meals every day prepared in a
kosher kitchen. He filed suit against
corrections officials, eta; ing that his
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PART 1: BACKGROUND AND INTRODUCTION

The state operating budget for the 1995-97 Biennium provided funds for the
legislature to review and identify state programs or services that may be
competitively contracted to produce cost savings or improvements in the
quality or level of services without harm to the public good. The Legislative
Budget Committee (LBC) was asked to do the part of this review relating to
adult correctional institutions, and to have a preliminary report completed by

January 1, 1996.

Study Objectives

The LBC’s study objectives were set out as follows.

Work with the Attorney General (AG) to identify any potential legal

constraints to implementing privatization, and, if applicable, any
statutory changes needed to remove such constraints.

. Verify whether other states and jurisdictions have achieved cost savings
through privatization without harm to the public good.

. If savings occur, identify the ways in which they are achieved (e.g.,
design/operational efficiencies, different levels of service, personnel

compensation).

. Evaluate the feasibility and cost savings potential of privatizing
Department of Corrections (DOC) institutions and facilities (e.g.,
specifically the new 1, 936 bed institution being planned).

. With the assistance of DOC and the Attorney General, evaluate best
practices, and develop prototypes for Requests for Proposals (RFPs),
contracts, and competitive procedures for privatization.

Study Results

By addressing the study objectives, this report provides information to assist
the legislature in its deliberations on privatization. Although tl' sport
makes no recommendation on the policy issue of whether to privatize adult
correctional facilities, there are numerous issues and obstacles related to
privatization that are addressed in the technical appendices. These technical
appendices (particularly those concerning legal issues, RFPs and contracts,
and estimating annual ownership costs) are designed to be used as guidelines
to be followed in the event that privatization is pursued. Similarly, the report



also contains five general guidelines that could be followed for minimizing the
risk to the state, while promoting cost savings without sacrificing quality.
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PART 2: LEGAL THRESHOLDS

The LBC was asked to work with the Office of the Attorney General (AG% t0
[PotenUaI IegeH constramés t0 |mﬁ]lementmg privatization, ‘an
y statutory thanges nee

In addition to answer
commenta(r]y on a num
I

dentify an
applica%le, %

state woul

answered below.

Is there a
constitutional
prohibition against
contracting prison
operations?

Need to retain
certain
responsibilities

If
ove such constraints.
osed, the AG provided further

edtore

|tr)1eg the bail(; uestloBsB

[ of legal IssUes to be onsidered in the event that the
ursue 1prlvatlzatmn. The full text of the AG’s analysis I included

In Agpen Ix L The three basic threshold questions are presented ana

No. There is, however, a doctrine that would qr,event
the state. from elegéltln away Ifs ultimate
responsibility to foster and suf rE)ort our prisons. There
are no court’decisions, specifying what Is necessary to
avoid aB, unconstitutional del&gation of corrections

responsinility.

In Washington, a court would likely use a two-part test
to determine whether tpe state’s delegation of power Is
constitutional. Under this test,

L the. legislature must provide standards, or
uidelines Which define in general terms what is to
Ee don .aﬂd the mstrurpentahth/ or administrative
ody which 1S to accomplish It; and

2. procedural safe_guards must _exist to control
arbitrary _adminiStrative ~ action  and  any
administrative abuse of discretion.

The first requirement would likely be met by adequate
statutohy standards for private prison operations, and
etailed requirements of the state’s request for

by the
p}/oposal ana contract.

The second requirement would likely be met by the
states _ retention of ultimate "~ decision-making
res?onsmllly In the areas of classification, dlsc%llne,
sentence-calculation, and release decisions. ~ Other
states have strived to accomplish this In @ number of
ways. The more control that'is retained, the less risk
of Unconstitutional delegation. Conversely, too much



Are there existing
statutory or case law
constraints to
contracting out
prison work?

- Legislative
authority needed

Are there provisions
in the relevant
collective bargaining
agreement against
contracting out?

- Current
agreement
expires in June

state involvement in facility decision-making may
interfere with efficiencies that the private contractor
proposes to achieve.

Yes. Contracting for services that have been
traditionally and historically performed by classified
DOC prison employees would likely be found to
violate existing civil service law as interpreted by the
courts. A possible exception in RCW 41.06.380 for
certain contracts originally entered into before April
23, 1979, would not apply, as our review discloses no
such DOC contracts relating to prisons.

Legislative authority would have to be provided in
order to contract for the operation of a prison without
using state civil service employees. In order to
remove any such question as to the authority given,
the authorization should be in the form of an explicit
direction in the statute to contract out: the work
involved. Repeal of RCW 41.06.380 is not necessary,
since it is not that statute that prohibits contracting
out in general.

Whatever language might be chosen for authorizing
DOC to contract out, the language should be carefully
drafted to ensure that the intent to contract out is

clear.

Yes. Under the current collective bargaining
agreement DOC has agreed not to contract services
when such action would have the effect of terminating
classified employees or when the services to be
contracted would be the same as those historically
provided by classified employees.

The effect of existing collective bargaining agreement
provisions on the ability of the legislature to direct
contracting out is unsettled. State unions have taken
the position in court that the legislature may not
retroactively change an agency's agreement not to
contract out. They have based their position on p
state Constitutional prohibition against impairment
of contracts. However, even if a challenge to a
contracting out statute were to be successful on this
ground, it would only bar application of the statute

4



Issue of removing
DOC's discretion
in bargaining

during the existing term of the contract agreement.
Therefore, the constitutional issue could be avoided by
stating in the statute that contracting out would not
occur until expiration of the current term of the
agreement. The current agreement expires on June
25, 1996.

The statute and rules as currently written require an
agency to bargain personnel matters over which
management can lawfully exercise discretion.
Therefore, elimination of the contracting out language
from the new collective bargaining agreement would
not be certain if discretion to contract out is given to
management by the authorizing statute. Instead, the
statute should direct DOC to contract out. The union
could not then argue that contracting out is
negotiable.



PART 3: REVIEW OF COST STUDIES - PUBLIC VS.

PRIVATE

One of the feasibility study questions was: Have other states and
jurisdictions achieved cost savings through privatization without

harm to the public good?

We approached answering this question by reviewing published sources and
the experiences of other states that have experimented with the privatization

of prisons.

There are
surprisingly few
studies, and they
are of limited
value.

REVIEW OF PUBLISHED SOURCES

We conducted a review of existing literature on
privatization of prisons. Although there are
numerous published sources that debate the pros and
cons of privatization, there are only a few studies
that have attempted to compare costs, and they have
reached conflicting conclusions. We reviewed the
methodologies and conclusions of these studies,
recreating the analyses when possible. With the
exception of some state-sponsored studies (more on
these later) the studies we reviewed had significant
limitations or methodological weaknesses. We did
not find that we could use these studies to draw any
general conclusions about the potential for. cost
savings through privatization.

See Appendix 2 for more comments on the cost
studies we reviewed.

We also reviewed two studies available concerning
the quality of operations of public-versus-private
facilities. Indicators of quality included such factors
as safety issues, availability of programming,
satisfaction with food, and job satisfaction of staff. In
each case, the studies found no significant differences
in quality between the particular publicly and
privately operated prisons being compared.1

1Charles H. I/)gan, Well Kept: Comparing Q uality of Confinement in a Public and a Private

prison, National Institute of Justice, March 1, 1991;

and Tennessee Select Oversight

Committee on COrreCtiOnS, Comoparative Evaluation of Privately-managed CCA Prison and
State-m anaged PrototypicalPrisons,JanUary 1995,



Criteria for
selecting states
for case studies

Choice of
Louisiana and
Tennessee

Both states allow
for apples-to
apples
comparisons

REVIEW OF PRIVATIZATION EXPERIENCES
IN OTHER STATES - CHOICE OF CASE
STUDIES

Since one of our study questions involves the
feasibility of privatizing a multi-custody prison in
Washington, we sought case studies of privatization
in other states that met the following criteria:

* The experience with privatization should involve
a large, multi-custody facility.

 The state-run facilities to be compared to the
privately run facilities should be of similar
capacity, design and security levels.

» Preferably the comparable facilities would have
been in operation for several years.

* The states having such facilities would be willing
to provide ail the information we would need in a
timely manner so as to meet the deadline for this

report.

« The private companies operating the prisons
would be willing to provide information needed for

this study.

We were fortunate in obtaining the cooperation of
two states - Louisiana and Tennessee - that have
facilities that are particularly well-suited for apples-
to-apples comparisons of costs.

Louisiana has three large, prototypical, multi-’
custody facilities that are exactly the same design
and capacity. One is operated by the state, and the
two others are operated under contract by the
Wackenhut Corporation (Wackenhut) and the
Corrections Corporation of America (CCA), the two
largest private operators of prisons. Louisiana’
three facilities were all in full operation by the
beginning of 1991. At present, the capacity at each of
the facilities is 1,474 inmates.



Benchmark
studies in other
states

Why this study
does not report
on the recent
experiences of
states using
benchmarks

Tennessee also has three large comparable facilities,
two of which are state-run, and one of which is
operated by CCA. The three facilities were in full
operation by mid 1992. The current capacity at each
of Tennessee’s prototypical facilities is 1336 inmates.

We also reviewed cost studies from other states. The
most important of these have been recent attempts to
set cost benchmarks for targeted savings from
privatization. The way this works is that states
either estimate what the public costs would be of
operating a particular new facility, or they identify
their current costs of operating similar prisons within
their system. Through a Request for Proposals
(RFP), private companies are asked to respond with
proposals that would result in @ minimum COSt-
savings percentage (e.g., seven to ten percent),
compared to the benchmark.

If the benchmarks are accurately and appropriately
estimated, and the state receives responsive bids,
then the compensation provided for in the contracts,
compared to the benchmark, should indicate an
amount of savings to be expected from privatization.

Two years ago the LBC gained experience in
estimating the costs of prison operations. In its
report on Department of Corrections Capacity
Planning and Implementation (January 27, 1994),
the LBC identified facility operating costs, by
security level, in order to determine if some of the
most inefficient prison facilities should be replaced.
The findings from the report led to legislative
approval of several capital projects intended to
achieve operational savings.

Based on our experience, and knowing the care that
must go into establishing benchmarks, we would be
reluctant to accept projected savings based on
benchmarks at face value. The time frame for the
present study did not allow for the extent of review
that would enable us to say whether recent
benchmarking efforts in other states are likely to
result in savings.



PART 4. RESULTS OF LOUISIANA AND TENNESSEE
CASE STUDIES

This part of the feasibility study uses the case studies to answer two of the
questions posed in the project scope and objectives:

1. Have other states and jurisdictions achieved cost savings through
privatization without harm to the public good?

2. If savings have occurred, how have the private companies accomplished
this?

In answer to the first question, we reviewed cost information and studies
provided by the states and the private companies. For Tennessee., we reviewed
and made adjustments to a cost comparison conducted by the state’s Fiscal
Review Committee for fiscal year 1993-1994. For Louisiana, we used state
and company data for fiscal year 1995-1996. The results of our analysis were
submitted to the states and the private companies for technical review and
comment in November 1995. Details concerning the comparative costs and our
methodology are included in Appendix 3. Summary comments about the
results are included in this section.

The first question also contains a qualitative element related to the “public
good.” We endeavored to address this element by identifying any public safety
differences between the public and private facilities (e.g., record of escapes and
disturbances) and through examination of any other information that might
suggest that there were substantive differences in prison operations and

programs.

The second question concerns how private companies operate, and focuses on
the issue of what the state might actually be purchasing in the event that it

pursues privatization.

CASE STUDY COST COMPARISONS

. Haﬁ_ Loujsiana Until recently, yes. Based on information for 1995-
achjeved cost 96, the state can expect to break even on its two
savings through ! pect ! .
priva |?<»t|on? contracts when all facilities are operating at full

capacity. The CCA prison is costing about 1 percent

more than the state facility, and the Wackenhut
prison is costing about 1 percent less. Historical data
suggest, however, that both private facilities
previously cost the state less than the state-run



Why costs have
converged

Haﬁ.Ten essee
achjeved cost
savin sthrou)gh

privatization®

Estimate of
longer-term
outlook

prison on a per diem basis. For example, in fiscal
year 1993-94, the two privately run facilities were
costing the state approximately 4 percent less, even
though they were housing fewer inmates.

One explanation for the convergence of costs over
time may be the effect of competition. This is an
argument made by the private companies that was
also mentioned by some state correctional officials.
Lean budget years may also have made a difference.
For some years the inflationary increases built into
the private contracts has been greater than the
increases in the corrections budget. So while the per
diem costs for the private has inflated, it has not
inflated for the public facility.

The best answer is probably yes. During the study
period (fiscal year 1993-94), the effective per diem for
the private facility was less than the weigh*' 1
average per diem for the two 3tate-run facilities
($33.63 versus $34.29), but actually higher than one
state facility and lower than another.

This information is somewhat misleading, however,
because during the study period, in which additional
capacity was being added at all three facilities, both
state-run facilities had higher average daily
populations (ADPs) than the private facility. Since
the marginal cost to the state of placing inmates in
its own facilities was less that the per diem for the
private facility, this resulted in a lower effective per
diem at the state facilities.

In order to understand how costs might compare over
the long-term, when ADPs would more closely match,
the state’s Fiscal Review Committee estimated what
the costs would be if the ADPs were equalized.
Taking the same approach, but with the adjustments
explained in Appendix 3, we estimate an average per
diem for the state-run facilities of $35.55 (fiscal year
1993-94) when ADPs are equalized. With the private
per diem at $33.63, this represents a potential
savings of approximately 5.5 percent. This may be
viewed as the expected savings that will be achieved
when all the facilities are operating at full capacity.

10



The effects of
competition

® Are the privatfe
r1Sons as safe amd
eCure gs the public
prisons?

Escapes

Major
disturbances

Tennessee officials were of the opinion that
competition from the private facility had the effect of
keeping costs down at the public facilities. As
evidence of this, we observed during our site visits
that the private facility’s estimate of additional staff
needed for a proposed capacity expansion of 170 beds
was less than half ofthe estimate made by one of the
state-run facilities. We were told that this difference
was causing closer scrutiny of the state prison’s
request than might otherwise have occurred.

CASE STUDY QUALITATIVE COMPARISONS

Yes, based on data at hand. We reviewed a year’s
worth of data from our study prisons regarding rates
of escape, major disturbances, and inmate
infractions. We also conducted site visits to observe
prison environment and operations. A summary of
our observations follows. (See Appendix 4 for more
detailed information on both interstate and
intrastate comparisons of inmate demographics and
behavior).

There were no escapes at any of the Louisiana
prisons. In Tennessee there was a total of three
escapes from secure supervision in the two public
prisons, and no escapes from the private prison.
There was also a total of nine escapes from the two
state run minimum security units, and only one
escape from the privately run minimum security
unit.

In Louisiana, each ofthe private prisons reported one
major disturbance, while the public prison reported
four. In Tennessee, one of the public prisons reported
sixteen major disturbances, while the remaining
public and private prisons each reported seven. Some
of the difference in numbers may be due to reporting
differences, as evidenced in the comparative
evaluation completed in Tennessee in January, 1995.
Although these numbers portray a large amount of
major disturbances, none of the prisons experienced
disturbances that required the use of outside
assistance.

11
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Inmate infractions are an important measure of
safety and security, however, rates are dependent
upon individual staff reports. In Louisiana, the
Wackenhut prison issued .47 infractions per inmate,
the CCA prison issued 1.3 per inmate, and the state
prison issued 1.8 per inmate. In Tennessee, the
infraction rates were more similar, with the private
prison having issued slightly more infractions than
the public prisons. During the study period of the
Tennessee comparative evaluation, there were
dramatically more injuries to staff and inmates
reported at the privately run facility. However, the
report indicated reporting differences, and weighted
each of the Tennessee prisons the same in the areas
of safety and security.

All of the prisons we visited were clean and appeared
to be orderly.

Generally, yes. The private prisons in our study had
similar inmate work requirements to the public
prisons. Louisiana private and public prisons have a
100 percent inmate work program. In Tennessee, the
private prison has an average of 84 percent of
inmates either working or attending full time
education programs.

In Louisiana, 26 percent of the inmates at the state
prison were enrolled in education programs, while
only 20 and 16 percent were enrolled at each of the
private prisons. Although the exact numbers were
not provided, it was reported that programs are filled
to capacity at each of the three prisons. Capacity and
enrollment information was not available for other
aspects of rehabilitation in Louisiana, but the
emphasis in this state is clearly on work skiil
development and education in addition to a full-time
work program.

In Tennessee, 23 percent of the inmates in the pri-
vate prison participated in education programming,
while 20 and 35 percent participated in education in
the public prisons. A qualitative study conducted by
Tennessee indicates similar programming availa-
bility and quality at each of the prisons.



In order to mate a complete comparison, further data

would need to be gathered including the ratio of
Limitation of program completions to enrollments, length of
comparisons programs and outcome indicators.

0 the inmates from  This question cannot be answered within the context

Fa?/ ([;Vhéllteh%Fl(S)?nS of this study. There have been no studies to address
oOWer raté o this question directly, or that measure recidivism
{ecidivism tt])’f\n those from prison to prison.  Although overall state
rom thg pupiic recidivism rates appear in various publications, it is
prisons: well known that most states define recidivism

differently. For instance, the definition of recidivism
may include re-arrest, technical violations or new
_ convictions, or may only include actual returns to
Problems with . e - ]
prison. States also measure recidivism over varying

defining and . . )
measuring lengths of time, ranging from one year to five years.

recidivism
The major links to recidivism appear to be in the
areas of age and criminal history. Young offenders
with an extensive arrest record for property crimes
are more likely to re-offend than older, first-time
offenders. A further problem with trying to assign a
rate of recidivism to a particular prison is the fact
than an inmate rarely spends his/her entire
incarceration at only one prison. Given these
problems, using available data about recidivism

would not be valid.

EXAMPLES OF HOW THE COMPANIES HAVE
REDUCED COSTS

In Louisiana and Tennessee, both states designed,
built and own their prototypical facilities, and pay all
debt service. Therefore, these states do not provide
an opportunity to evaluate the savings potential of
privatization on capital projects (see discussion of
capital costs in Part 5, below).

What %LreaSl ftéw ,[ Personnel and supplies comprise approximately 85 to

OPeeL é?na H(lge 90 percent of operating costs in the state-run
y candidates b

FOfCOSt savings? facilities we evaluated. These are the two areas

where opportunities for savings are substantial.

Personnel (including contracted professional services)

13



Do the private
companies save on
supplies?

Do the private
companies save on
personnel costs?

Example of
magnitude of
possible savings

accounts for about 70 percent of operating costs,
while supplies account for 15 to 20 percent. The
remaining areas of the budget, including such things
as utilities and insurance, are not likely to vary
significantly due to whether the state or a private

company is operating a facility.

From all accounts, the private companies do save on
supplies, but we do not have information that would
permit us to estimate a percentage.

State and company officials in both states agreed
that the private companies save money by not having
to follow the state procurement rules. They can buy
supplies when needed, at the most competitive price,
and keep a smaller inventory.

This cost advantage to the private companies is offset
by the fact that in both states the privato facilities
pay sales taxes that the state facilities are exempt
from paying. Although this adds to the cost of the
contracts, the states may still realize the benefit of
the lower procurement costs because the sales taxes
are returned to the states as revenues.

Yes. For the three private facilities included in our
case studies, we estimate that the number of staff
ranged from 88 to 97 percent of state facilities
staffing, and that the average salaries for those
personnel range from 69 to 93 percent of state

salaries.?'

The magnitude of the potential for savings in the
area of personnel can be shown in the following
example. If a private facility can operate with 90
percent of state staffing, and at 85 percent of average
state salaries, this translates into a personnel
savings of 24 percent. Since personnel costs comprise
about 70 percent of all operating costs, this results in

2 The lower end of the salary range was based on comparing the mid-points of the salary
ranges for corrections officers at the Avoyelles (state-run) and Allen (Wackenhut) facilities in

Louisiana.

Corrections officers comprise more than two-thirds of all staff at both facilities.

The use of the mid-point for the private facility is a conservative approach (i.e., does not over-
estimate) insofar as the private facility has a higher turnover rate than the state-run facility.

14
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a savings to the total budget of approximately 16
percent.

Some of the savings are passed on to the state to the
extent that the contracted per diems for the private
facilities are less than the states’ per diems. The
example above shows, however, that personnel can be
a major source of profit for the private companies.

From our site visits and reviews of staffing patterns,
two general explanations emerged.

1. There is a greater tendency for staff to have
responsibilities in more than one area, and for
management staff to have responsibilities in
several areas.

2. More flexibility in the use of staff, including
corrections officers, results in fewer staff
(and/or less overtime) needed to cover
mandatory posts.

Not necessarily. In Louisiana the state spends less
on benefits for current employees than either of the
private companies, primarily because state govern-
ment does not participate in the federal social
security system. The state does have a retirement
system, but its employer contribution to the retire-
ment system is less, as a percentage, than what the
private companies pay for social security contri-
butions.3 Of the two private companies, CCA addi-
tionally mates a company stock contribution and has
a stock purchase matching plan that can equal an
employer contribution of up to 6 percent of salary per
year.4 In Louisiana, Wackenhut makes no employer
contribution to retirement, other than social security.

3The amount that the state contributes that is needed to cover defined benefits for current
employees is 5.357 percent, which compares to the social security employer contribution of 6.2

percent.

4 During the first year of employment, CCA contributes 2 percent of salaiy, and 1 percent
thereafter. It will match employee contributions up to 4 percent of salary.

15



We did not receive full benefit information for the
privately run facility in Tennessee. In the area of
retirement, the state contributes more than the
maximum of 6 percent paid by CCA. It would be
difficult to say, however, which retirement plan
ultimately provides the most financial benefits to its
members.
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PART 5: COST SAVINGS POTENTIAL OF PRIVATIZING
CORRECTIONS INSTITUTIONS AND FACILITIES

Although the two case studies indicate that savings from privatization are
possible, they do not provide good estimates of the range of potential savings

in Washington for two reasons:

» The costs to the states to operate prisons in Louisiana and Tennessee are
less than in Washington, even after adjusting for cost of living differences.
This is true regardless of whether the prison is state-run or privately run.

When private companies indicate they could save Washington State large
percentages in prison operating costs, it is likely they are referring, at least
in part, to savings that would come from adopting an approach to
operations more like one of these other states. Privatization would be one
means of changing operations to realize savings, and might still have the
potential for savings that are more directly related to privately run
operations p”r se (e.g., through efficiencies in the procurement of supplies).

» Both states designed and built their prototype facilities, which means that
the private companies were not in a position to achieve potential savings
through lower development costs had they built the facilities, or through
differences in design that might lower operating costs.

In order to provide decision-makers with more information about potential cost
savings, we conducted operational cost comparisons between similar facilities
in Washington, Louisiana, and Tennessee, and a capital cost comparison of

facilities in Washington and Florida.

Florida offers a good example of a large, new, multi-custody facility that is
designed, is being built, and will be operated, by a private company

(Wackenhut).

INTERSTATE OPERATIONAL COST
COMPARISON

From state to state, budgeting practices are different
enough to make interstate comparisons of prison

Difficulties in costs difficult. For example, in Washington,
::T:ai:(ma%isons prisoners’ medical costs are included in DOC’
P budget, but are not allocated proportionately to all

the facilities that utilize the medical services. In
Louisiana, chronic and major medical service costs
are borne by charity hospitals. From our discussions
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Study approach
focuses on areas
that can be
compared

Choice of Airway
Heights as
Washington's
facility

Conservative
approach in
comparing per
diems

5The major assumptions benefiting W ashington were:
of-living index increased differences in cost of living, because the cost of living in Seattle is
significantly higher than the average for the rest of the state; (2) in adjusting capacities
upward and downward to create budgets for 1424 bed facilities in Louisiana and Tennessee,

with Louisiana officials, it apparently would not be
possible to allocate these costs to the state prisons.

The approach we took in making the interstate
comparisons was to focus on those areas of facility
operations foi which we were able to collect cost data
and make direct comparisons. For Washington and
the two other states, the per diem amounts shown in
Exhibit 1 (below) represent approximately 85 percent
of direct facility per diem costs excluding debt
service. Indirect costs, such as headquarters
overhead and general government overhead, are not
included in direct facility costs and therefore are not

reflected in these numbers.

For the Washington facility, we chose the Airway
Heights Corrections Center in Spokane. Among the
two newest multi-custody prisons in Washington
(McNeil Island is the other one), Airway Heights has
the most efficient housing unit design, and it is the
prototype for the new 1,936 bed facility planned for
Grays Harbor.

We used Airway’s costs at a capacity of 1,424 beds,
and made adjustments to the budgets of the
Louisiana and Tennessee facilities to show their costs
at 1,424 capacities. Adjustments to Airway's budget
resulted from assuming that all 256 bed housing
units were medium security, and that the minimum
security facility was located within the institution’s

secure perimeter.

In several instances when we had to make judgment
calls about assumptions to wuse in making
adjustments, we chose the assumptions that favored
Washington. We did this in order to keep the
estimates of cost differences conservative. Thus the
spread between Washington’s per diem costs and
those of the other states may be somewhat
understated.5

(1) the inclusion of Seattle in our cost-

18



Cost per Inmate per Day

Exhibit 1

raple Pe

Source: LBC data, 1995

a r Diem Costs for a 1424 Bed Prison,
DoIIa rs Adjusted for Cost of Living Differences

I[DNon Labor Costs
ID Labor Costs

Excludes med.cal costs, overhead and debt service.

we used worst-case scenarios for cost impacts;

and (3) we assumed that staffing at Airway

Heights, that is beyond what is required for 1424 beds, would be absorbed with the 512 bed

expansion (bringing the facility to 1936 beds),
current additional staffing would be permanent.
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. hat ar’[e thfe In comparison to Louisiana’s facility, the difference in
ENts 0 Washington’s cost is due to more FTEs, higher

Ygﬁorlg Sttosnsmgher salaries, higher benefits, and employees with more
longevity.

In comparison to Tennessee, the difference in
Washington’s cost is due mainly to higher salaries,
higher benefits, and employees with more longevity.

‘ \é\/ at are the oTE The Washington facility has 389 FTEs compared to
tOI ﬁ %nces i 343 for Louisiana and 387 for Tennessee. However,
these are not perfect comparisons because some
contracted personnel might not be counted as FTEs.
One example where contracting skews the
comparison is in the case of educational programs.
Washington shows fewer staff for education (5 FTES)
than Tennessee (22 FTES) because of the use of

contractors.
' W%%%%Beﬁsggow Both Louisiana and Tennessee have more staff
jor staflng assigned to security than Washington.  This is
ﬁerencey generally due to a more efficient housing unit design

and security staffing plan at Airway Heights, and in
the case of Louisiana, to the fact that Louisiana has
more guard towers. Both Louisiana and Tennessee
have more work assignments for inmates, which
requires additional security posts.

Major areas where Washington has more staff are
administration and maintenance (higher than both
Louisiana and Tennessee), and Classification and
Food Service (higher than Louisiana).

More details on cost differences, including the
differences in non labor costs, are included in

Appendix 5.

‘ Ahre he inmates in Yes. We looked at demographics, classification and
EX%r.tn rFe%'SStiatmar behavior and did not find any documented differences
nougi% to allow for a that would effect costs of operations. In other words,
?awc mpanson'? if the types of inmates from either of the two
comparison state facilities were housed at tne

Washington facility, no change in operations would

be required. Likewise, the current operations at the
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Choice of Grays
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Washington’s
facility

Choice of South
Bay, Florida
facilitybe
constructed by
Wackenhut
Corporation.

other  states” facilities  could accommodate
Washington’s inmates. See Appendix 4 for more
information on both interstate and intrastate
comparisons of inmate demographics and behavior.

INTERSTATE CAPITAL COST COMPARISON

Capital cost comparisons from facility to facility and
state to state are difficult to develop. Contributing to
the difficulty are: unique site conditions; differences
in climate and in labor and materials prices; lack of
similarity of space programming and inmate mix;
lack of uniformity in cost reporting; and differences
in timing of capital expenditures. Nevertheless, it is
possible to make general comparisons and identify
elements contributing to major cost differences.

The approach we took in making the interstate
comparison was to focus on the major elements
contributing to capital cost: Amounts and types of
space, unit construction costs, and ancillary
construction costs such as design and administration.
In developing the comparisons, we eliminated those
items unique to the specific project including land,
site development, taxes, and unique local costs (e.g.,
Washington State allocations for art).

For the Washington facility, we chose the Grays
Harbor Correctional Center in Aberdeen. Sice
infrastructure and development work for this 1,936
bed facility is underway, and facility design is in the
preliminary schematic phase. Site development work
can be viewed as a separate project which can be
completed independent of the method for procuring
the construction of prison facilities.

For the privatized facility, we chose the 1,318 bed
South Bay Correctional Facility in Florida.
Currently under development, this project provides
sufficient similarities in size and inmate mix to allow
for broad-level comparisons (i.e., size, cost per bed,
unit construction costs). It also offers a financing and
ownership model familiar to the State of Washington
(ie., Certificates of Participation with ultimate
ownership by the State).
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* How do the adjusted
costs of the aalijitﬁes
compare...

...and what explains
the dﬂference?IO

Different
operating
concepts explain
significant
differences in
space

Costs for each facility were adjusted for comparative
purposes. As examples, land and site-related costs,
taxes, and unique fees were excluded. For the
Florida facility, costs were increased by 20 percent to
reflect estimated regional labor and material costs
differences, by 10 percent to reflect higher costs
associated with later construction of the Grays
Harbor Facility, and by another 5 percent to provide
an allowance for state oversight of the privatized
construction. Additionally, reductions were made to
the projected cost and size of the Grays Harbor
facility to make it comparable to the Florida facility
(budget ’-eductions of $29 million or 20 percent, and
space reductions of 154,000 gross square feet or 18
percent, to account for differences in inmate security
levels and the fact that Florida space does not include
Correctional Industries). More detailed descriptions
of all the adjustments made in the comparison are
included in Appendix 6.

Grays Harbor's projected cost per bed, at $60,400
after adjustments, was approximately double the
adjusted cost of $29,000 for the private facility . The
two major explanatory factors for this difference are
that the cost per square foot for Grays Harbor is
approximately 37 percent higher, and the square
footage per inmate (or per bed) is 53 percent higher.

Differences in space are largely explained by
different operating and programming concepts. As
examples:

 Grays Harbor assumes single cells for close
security and segregation, whereas the private
facility double-bunks these cells.

 Grays Harbor minimum security beds have
relatively high per bed space allocations reflecting
the incorporation of service and program space in
the housing space, whereas in the private facility
program and service space are centralized.

» Other examples of differences tire in administra-
tion, physical plant (including warehousing), and
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dining areas (Florida feeds inmates in housing
areas; Grays Harbor provides inmate dining
spaces).

Unit construction costs, as adjusted, include actual
construction costs as well as project management,
design, permits and fees, and equipment. We did not
evaluate the separate components of these costs. We
did note that these unit cost differences were similar
to total construction cost differences between state
and privately developed office building projects
reviewed in the LBC study of leasing versus
ownership costs.6

Most likely, yes. Jlorida identified key expectations
for the facility but did not mandate specifically how
the bidders should meet them. For instance, the
state identified the mix of inmates to be housed,
specifying the ratio of cells to dormitory beds. The
state also required that proposers meet all applicable
facility and programming standards (e.g., ACA
accreditation, building codes, energy analysis),
provide minimum program availability (e.g.,
education) and services (e.g., medical and dental).
The State required specification of facility layout, a
staffing and operating plan, building finishes and
materials, and detailed equipment lists.

Wackenhut’s operating and capital. cost bid
constituted 25 percent of overall scoring. Florida
officials noted that Wackenhut had the highest cost
proposal among bidders, but met the criterion for a
combined capital and operating cost that was at least
7 percent below the calculated benchmark.

Not entirely. The private firm's operating philosophy
and plan, as reflected in the facility design,
contributed to the lower costs. However, there is
nothing prohibiting a state government from
adopting a similar plan. Privatization is a means by
which to implement a different concept that can
result in lower costs, but it is not the only means.

C apital Planning and Budgeting: Study of Leasing

December 14. 1995.
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The substantial difference in unit construction costs
could be attributable to a private model that strongly
focuses on controlling the total costs of ownership,
operating and capital.

Our review ofthe Grays Harbor project indicates that
capital costs, after the effects of financing, constitute
approximately 18.5 percent of life-cycle costs. This
does not include the costs of major repairs and
replacements. A conservative estimate of these costs
would raise the capital cost percentage to at least 20
percent.

An analysis conducted for the Department of
Corrections calculated that the initial cost of the
proposed Grays Harbor facility constituted
approximately 12.7 percent of total costs. The 12.7
percent calculation underestimated the capital costs
percentage because operating costs were overstated .
and miscalculated in the total cost model.

For new facilities, yes. In the Florida example,
bidders had to meet a 7 percent cost reduction target
that was based on a calculation of what the state’
total ownership costs would be. Theoretically, a
private company might propose to build a facility
that would have capital costs higher than the state’
capital costs in order to achieve operational
efficiencies through design innovations. These
operational savings could outweigh the capital costs
and result in overall savings.

For the Florida approach to work well, the full costs
of state ownership on an annualized, basis need to be
accurately estimated and compared to bids that are
estimated the same way. Appendix 7 contains an
explanation and an example of an approach
developed by the capital consultant for this study. It
iIs the approach that we would suggest for
Washington State in the event that the state would
issue RFPs for design, construction and operation of a
new prison.
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GENERAL CONCLUSION

Not necessarily. Much would depend on the care that
was taken in estimating the state’s costs, and in
designing an RFP, choosing a contractor, and
executing and monitoring the contract.

Based on the foregoing analysis, it appears that the
greatest potential for savings for Washington State
would not come from privatization per se, but from
changes in operations (and related facility planning)
that can be accomplished through privatization or
through changes in state policy and practices.

Savings that would be directly related to
privatization could come from two sources:

» the ability of a private company to operate outside
of state rules and procedures, collective
bargaining agreements and the employee
compensation system; and

 from competition between private and public
facilities within the same prison system.

The ability of a private company to operate a prison
differently from a public facility would depend on the
degree of flexibility allowed to the private firm under
the contract. Ultimately, even if a private facility
can operate for less, the state would not necessarily
capture any of these savings for itself unless it
received responsive bids with per diem costs lower
than its own.
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PART 6: BEST PRACTICES FOR REQUESTS FOR
PROPOSALS AND CONTRACTS

With assistance from the Department of Corrections and the Attorney
General, the LBC was asked to evaluate best practices and to develop
prototypes for Requests for Proposals (RFPs) and contracts for the
privatization of prisons.

The LBC retained the services of a consultant who has extensive legal
expertise in these areas. Since it is unknown what, if any, scenario the state
might pursue in the area of prison privatization, we asked the consultant to
provide comprehensive lists of elements to be addressed in RFPs and
contracts. From these lists, the consultant identified the discretionary and
essential elements, and offered commentary and analysis of the elements
based on best practices, as appropriate.

It was our intent that the consultant's work would provide guidelines and a
framework for developing specific RFPs and contracts. Based on the work that
has already been completed, and given the legal and contractual expertise that
currently exists within state government, we feel that most, if not all, of any
additional work needed for actual RFPs and contracts could be accomplished

by in-house resources.

We were assisted in this part of our study by a panel that reviewed and
commented upon the consultant's draft report. The review panel consisted of
staff from the LBC, the Department of Corrections, the AG, the Senate Ways
and Means Committee and the House Office of Program Research. The
consultant’s final report is included in Appendix 8 (RFPs) and Appendix 9

(contracts).
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PART 7. GENERAL GUIDELINES

Our case studies of Louisiana and Tennessee suggest that these states have
had positive experiences both in terms of quality of sendee and cost. However,
there are other examples that could be cited of how privatization of
correctional facilities has been a failure. Recently, an inmate riot and
takeover of a privately run detention center in New Jersey has caused some to
conclude that privatization does not work.7 Our view is that other
jurisdictions’ experiences with privatization, either positive or negative, are
not predictive of what Washington’s experience would be. The outcome in this
state would depend in large part on the care taken in designing an RFP,
choosing a contractor, and in executing and monitoring the contract.

Although this report makes no recommendation on the policy issue of whether
to privatize adult correctional facilities, there are numerous issues and
obstacles related to privatization that are addressed in the technical
appendices. These technical appendices (particularly those concerning legal
issues, RFPs and contracts, and estimating annual ownership costs) are
designed to be used as guidelines to be followed in the event that privatization
is pursued. Similarly, there are five general guidelines that could be followed
for minimizing the risk to the state, while promoting cost savings without

sacrificing quality. They are:

1. Requests for proposals should set a minimum cost-saving target that must
be met for proposals to be considered responsive. The amount of the target
and the methodology for establishing it should be approved by the

legislature.

2. Requests for proposals should set standards for programs, operations,
and/or facility design and construction defined as what should be provided;
and should allow respondents to be flexible and creative in how to meet
those standards. The standards should be subject to approval by the

legislature.

3. The state should develop a contingency plan for the smooth transition of
operations from one private vendor to another, or to the state, in the event
of contract expiration or termination.

4. The state should have an on-site monitor at the privately run facility to
ensure that the state’s responsibilities for inmates are being fulfilled, and
that the contractor is in compliance with the contract.

7This was the conclusion of the Washington Public Employees Association in letter dated July
12, 1995 entitled “Prison Privatization Doesn't Work - The Riot at Esmor Correctional

Services INS Center, Elizabeth, NJ, June 18, 1995.”
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5. The state should design and set criteria for an evaluation of the costs and
quality of programs and operations at the privately run facility in
comparison to a similar state facility or to established benchmarks. This
evaluation should take place after the private facility has had at least one
year of operating at full capacity, and should be conducted by an
independent party designated by the legislature.
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value and weighting of indicators, and the process for conducting the
evaluation. In October of 1992, the Oversight Committee adopted a
resolution confirming the methodology endorsed by all parties.

o The first step in_organizing the comﬁaratiye evaluation was to identify the
measures or indicators to be used. The object was to |dent|fK|nd|cators_ that
would reveal the most relevant information about the operational
performance of the facilities being compared.

e The second step was to identify the source of those measures. Where
would the data and information come from and how would it be collected.

» The third step was to define how the information would be validated or
verified to be trueuand accurate.

» The fourth step was to define the value of each indicator or what the
measure was worth,

» The fifth step was to define how the actual comparison would be made.
The specific indicators to determine the nature of inmates in each facility were:

Age

Raco

CustodY Level or Classification
Medical Classification
Education Level

Audit

An operational audit was inducted at each of the three facilities. This audit
was verY similar to the annual inspection process conducted by the TDOC
Office of Compliance. The purfose was to conduct an inspection of programs
and operations at the three facilities.

Security and Safetv Index

The security and safety evaluation considered a wide variety of factors. Some
of the factors considered included:

Disciplinary Reports
The Use Of Force
Assaults

Deaths

Injuries

Escapes
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Executive Summary

This summary answers key questions about the Comparative Evaluation purpose,
process and results. The question and answer format and numbers follow the
major sections of the report. This summary provides the reader with an overview
of the evaluation process, results and conclusions.

What is the Comparative Evaluation?

In 1991, because of the State's interest in improving the quality of prison
operation and to leam, if possible, from the private sector, the State
decided to enact legislation allowing a private company to operate one of
its prototypical medium-security facllities. The objective was to comPare
}Fub“C and private operation at basically the same type of physical plants.

his legislation required a comparison of the performance ‘jnd cost of the
private operation to that of the State operation. This report Is the
performance comparison.

Why* was a comparative evaluation conducted?

This evaluation was conducted and a report submitted in response to the
requirements of TCA 41-24-105, which directs the Select Oversight
Committee on Corrections to compare the quality of services provided hy a
private contractor to the quality of services provided by the State at prisons
which are comparable in size, population, and physical plant. This statute
also mandates tha< the Fiscal Review Committee conduct a comparison of
the costs of the State and private operations at the three protothical
prisons. The law requires that contract renewal be based on the results of

these two studies.

TCA 41-24-105 (d) The contract may be renewed only if the contractor is
providing at least the same quality of services as the state at a lower cost,
or if the contractoris providing services superiorin quality to those provided
by the state at essentially the same cost.

How was the comparative evaluation conducted?

As a means of satisfying the statutory requirement, the Select Oversight
Committee on Corrections brought together leaders of the Department of
Correction and executives of Corrections Corporation of America for the
purpose of agreeing upon the method to be used for comparing the
erformance and quality of services provided by the three prisons. _
epartment of Correction and CCA representatives met over five times with
the Qversight Committee director and consultant as all parties joined
together in developing a strategz to fairly compare all three prisons given
the limited resources to undertake such a difficult task. A consensus was
reached on the methodology as all parties agreed upon the measures or
indicators to be used, the collection methods, the means of validation, the



value and weighting of indicators, and the process for conducting the
evaluation. In October cf 1992, the Oversight Committee adopted a
resolution confirming the methodology endorsed by all parties.

» The first step in_organizing the comﬁaratiye evaluation was to identify the
measures or indicators to be used. The object was to |dent|fK indicators that
would reveal the most relevant information about the operational
performance of the facilities being compared.

« The second step was to identify the source of those measures. Where
would the data and information come from and how would it be collected.

+ The third step was to define how the information would be validated or
verified to be trufcand accurate.

» The fourth step was to define the value of each indicator or what the
measure was worth.

» The fifth step was to define how the actual comparison would be made.

The specific indicators to determine the nature of inmates in each facility were:

Age

Rac) o
Cust_odY Level or Classification
Medical Classification
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit
was ver}/ similar to the annual inspection process conducted by the TDOC
Office of Compliance. The purfose was to conduct an inspection of programs
and operations at the three facilities.

Security and Safetv Index

The security and safety evaluation considered a wide variety of factors. Some
of the factors considered included:

Disciplinary Reports
The Use Of*Force
Assaults

Deaths

Injuries

Escapes



