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MEMORANDUM March 11, 1997

SUBJECT: Amendment K.32 to House Bill 53 (Work Order No. 20-
LS0194\K.32)

TO: Representative Joe Green
ATTN: LisaKirsch

FROM: Jack Chenoweth
Legislative

To the points ofyour inquiry of e&rlier today —

1. From the original work order request, | omitted "or political subdivision"-in the context
oflocal government, the political subdivisions o f the state are its cities and boroughs. Since
"municipality” already covers both, adding "political subdivision" adds nothing.

2. In the state's Municipal Code, provision for dual majorities is not unknown. Look, for
example, at AS 29.06.280(a), 29.35.330(c), and 29.35.450(a)(2).

In this amendment, if you want a dual majority to have to approve the facility, the majorities
to be ofall residents o fthe municipality and all residents within the immediate area, consider

the following:

—using a two-mile (or three-mile, or five-mile) radius and requiring that the majority
ofthe residents of the area shall also approve the proposed facility; this is the process used
for votes on issuance or suspension ofissuance ofliquor licenses in small towns, but it has
obvious drawbacks if it is to be applied in an urban area; or

— using, for a facility to be located in a borough and within a city of that borough,
adual majority consisting ofa majority ofall voters ofthe borough and also all voters of the

city; or

— using, for a facility to be located in a borough outside ofany city or in a unified
municipality, a dual majority consisting ofa majority ofall voters o fthe borough and also
a majority of all voters of the affected service area; in the case ofa municipality that has
designated community councils, consider substituting the area subject to the jurisdiction (if
that is the proper term) of the appropriate community council; in an urban area having



Representative Joe Green
March 11, 1997
Page 2

multiple election (or senate) districts for purposes of electing members of the state
legislature, the concurrent majority could be ofthe voters within the election (or senate)
district in which the facility may be constructed; in municipalities using single- or dual-
member (i.e. not "at-large") assembly district to elect members to the borough assembly, the
concurrent majority could be ofthe voters within the appropriate assembly district.

Who will pay for the election(s) at which all ofthis will be determined? The bill and the
amendment do not specify.

3. The assertion in testimony that there are very few municipalities in Alaska is incorrect,
There are, at present, on the order of 16 boroughs and unified municipalities and in excess
of 140 cities. All ofthese are municipalities.

JBC:qglc
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iIs AK. Does "municipality" as used in the AS have a meaning that
includes villages, boroughs, etc., or does it literally mean
municipalities? | know in HB 22 we used language that Mike Ford
suggested which | believe was "and political subdivisions of the

state.”
Could you please let me know whether you think these changes

will have the desired effect? Chairman Green was particularly
concerned whether or not the legislature could give a community the
power to override the municipality's decision to locate a prison at a

particular site.
One final minor word change. Chairman Green thought that the

use of the word "at" on lines 5 and 11(first appearance) of
amendment 0-LS0194\K.32 was akward since the "correctional
facility" does not yet exist. He will defer to your drafting expertise if
this is the only way to convey our intent.

Thanks for your help.
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Chenoweth
3/13/97

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 53

Page 1, line 8:
Delete "and giving notice oF'

Insert "giving notice of, authorizing,"

Page 1, line 10:
Delete ", construction, and"
Insert "and construction of a correctional facility, authorizing an agreement for

the"

Page 1, line 11, following "operation™:
Insert "; and amending the duties and responsibilities of the state bond committee
in conjunction with lease-purchase agreements, use-purchase agreements, and other

agreements to use a facility as those agreements relate to correctional facilities”

Page 2, line 9:
Delete "that"
Insert "for the operation of a correctional facility if the agency”

Page 3, following line 25:
Insert a new bill section to read:
"* Sec. 3. AS 37.15.140 is amended to read:
Sec. 37.15.140. Duties of state bond committee. The state bond committee

shall
£11 adopt the resolution and prepare the documents necessary for the

issuance, sale, and delivery of bondsi
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(2) manage the interim and long-term financing and refinancing
of correctional facilities acquired bv the state through lease-purchase agreements:
exercise of authority under this paragraph shall be in accordance with lease-
purchase agreements authorized bv law under AS 36.30.085."

Renumber the following bill sections accordingly.
Page 4, line 27
Delete "sec. 4"
Insert "sec. 5"
Page 5, line 3, following "facilities,":
Insert "the state, acting through"
Page 5, line 6, following "design":
Delete ", construction, and operation”
Insert "and construction"
Page 5, line 7, following "corrections":

Insert ", and, in conjunction witht'e design and construction of the correctional
facility, may enter into a separate agreement to operate the correctional facility. Under this
subsection, the Department of Administration may act as the lesseeunder thelease-purchase
agreement of the correctional facility and may represent the state inobtaining and entering
into the agreement to operate the correctional facility”

Page 5, line 8:
Delete "(b) - (e) and (g)"
Insert "(b) - (h)"
Page 5, line 12
Delete "agreement”
Insert "lease-purchase agreement, use-purchase agreement, or other agreement to use
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a facility"

Page 5, line 14:
Delete "Department of Corrections under the lease or use"

Insert "state under the"

Page 5, line 29:
Delete "lease-purchase or use-purchase agreement"
Insert "agreement to operate the correctional facility"

Page 5, line 31, through page 6, line L
Delete "designed, constructed, and"

Page 6, lines 2-4:

Delete "the agreement described in this subsection is made for the purpose of
acquiring, improving, and maintaining the correctional facility structure under AS 36.30.085,
and is exclusive of one or more agreements”

Insert "the agreement described in this paragraph is made for the purpose of operating
and maintaining the correctional facility under AS 36.30.085 and may include provisions, or

may be exclusive of one or more agreements, as authorized by (2) of this subsection,”

Page 6, line 6:
Delete "operating"

Page 6, lines 26 - 27:
Delete all material and insert:
"(f) With respect to a correctional facility, the design and construction of which is

described in (a) of this section,
(1) the state shall make lease payments under the lease-purchase, use-

purchase, or other agreement to use a facility only from currently appropriated funds, and all

payments are subject to appropriation;
(2) notwithstanding AS 36.30.085(c)(1), the term of the agreement may not

3-
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exceed 30 years;

(3) the agreement may include other terms and conditions agreed upon by the
parties;

(4) the state may enter into contracts for credit enhancement of the agreement
in order to limit the recourse of the provider of credit enhancement solely to thesecurity
provided under the agreement;

(5) the state may grant a security interest in property acquired under the
agreement: the security interest may be perfected as provided by AS 45.01 - AS45.09 or as
otherwise provided by law for perfecting liens on real estate;

(6) the agreement and contracts for credit enhancement entered into under the
limitations set out in (4) and (5) of this subsection do not constitute a debt or the contracting
of indebtedness under a statute limiting debt of the state or under art. IX, sec. 8, of the state
constitution;

(7) the state bond committee

(A) may provide for the issuance of certificates of participation in
financing the design and construction of the correctional facility authorized by this
section; if the state bond committee authorizes issuance of certificates of participation
and if payment is conditioned upon payment by the state under the agreement with
respect to which the certificates relate, the certificates of participation in payments to
be made under the agreement do not constitute a debt or the contracting of an
indebtedness under a statute limiting the debt of the state or under art. IX, sec 8, of
the state constitution:

(B) may give the state approval to enter into agreements with trustees
relating to the agreement and the issuance of certificates of participation with respect
to it.

(g) For the purposes of financing or refinancing a correctional facility described in
this section, the lessor may assign all or a part of the lessor’'s interest in the lease-purchase,
use-purchase, or other agreement to use a correctional facility described in this section. The
lessor may assign the lessor's interest to an investor or to a trustee for the purpose of issuing
certificates of participation. The assignment authorized by this subsection may be for the
purpose of providing interim financing preparatory to long-term financing for the correctional
facility or for long-term financing for the correctional facility. Under this subsection,
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(1) the lessor may not make an assignment of the agreement unless the lessor
first obtains the approval of the commissioner of administration; and
(2) when the lessor has made an assignment of the agreement,
(A) the lessee's obligation to pay rent is independent of any
requirement of this section with respect to the design, construction, or operation of the

correctional facility;
(B) the lessee's obligation is subject to failure by the state to

appropriate money to make the payments required by the lease obligation;

(C) except as provided in (B) of this paragraph, the obligation of the
lease is not subject to abatement, set-off, or reduction of any kind by reason of a
requirement of this section or by reason of a breach, failure of performance, or
anotheJact or omission by the contractor, lessor, the state, or a state agency or officer;

and
CD) the agreement may be modified for purposes of refunding it and

any certificates of participation issued with respect to it."
Reletter the following subsection accordingly.

Page 6, line 30:
Delete "sec. 3"

Insert "sec. 4"

Page 7, following line I
Insert a new subsection to read:
"(P Subsection (a) of this section constitutes the notice and approval required by

AS 36.30.085."

Page 7, line 9:
Delete "sec. 4"

Insert "sec. 5"
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Nikiskr halfway house passes hurdle

>y STEVE KADEL

‘oninsula Clarion

A proposed halfway house in Nikiski got
i green light Wednesday.

The Kenai Peninsula Borough Assembly,
nccting as the Board of Adjustment, upheld
i planning commission decision to grant a
.md-use permit for a Department of
orrections halfway house at North Star
ixlge.

About 55 people attended Wednesday's
uccling. After public testimony for and

against the halfway house, many citizens
stayed more than an hour as the board met
behind closed doors to discuss the appeal.

Audience members, most of whom were
Nikiski residents, weren't happy about the
decision — or the manner in which it was
reached.

“What's the story about you going into a
secret meeting when we're all sitting here?"
aman asked as board members returned to (he
borough assembly chambers.

Jack Brown was the only board member
opposed to making the decision in private.

Doing so would add even more uncertainty to
an already sensitive issue, he said.

Brown said he voted in favor of the appeal
by Janet Miller to overturn the planning com-
mission decision. Drew Scalzi said lie voted
to uphold the original decision.

Other board members didn’t reveal how
they voted, although Mike Wiley said it was
a 6-3 vote.

Brown predicted the board's decision
won’t be tiie final chapter in (he halfway
house saga.

“What we do today will more than likely

end up in court,” Brown said.

Bourd members cited possible future
appeals as a reason for not discussing (licit
decision in detail.

Sandra Wicks, an attorney representing
Allvest Inc. of Anchorage, a rehabilitative
services company, agreed with Brown's
assessment.

“This is probably going to get appealed to
the Superior Court," Wicks said.

Allvcsl would operate the 56-bed halfwav
house at North Star Lodge, which is owned

See NIXISKI, back page
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By, RACHEL D'ORO
Daily News reporter

A Nikiski lodge targeted to be the Kenai
Peninsula’s first halfway house amid local op-
position was destroyed by fire Sunday.

No one was injured in the 3 a.m. blaze that
gutted the two-story North Star Lodge, said
Nikiski Fire Battalion Chief D”ug Nightin-
gale. No one was inside the wood-frame build-
ing at the time, he said.

Firefighters continued to douse hot spots
Sunday afternoon, Nightingale said. Fire-
fighters will continue to check for glowing
embers at least through today, he said.

The state fire marshall was investigating
the fire because it involved a commercial
building, according to Nightingale. He said the
cause of the blaze had not been determined.

"The building is totally gone,” he said.
“There’s nothing left for anybody to build from.”

The lodge was the focus of a controversy
over a planned 56-bed halfway house for con-
victs at the end of their sentences. But Nikiski
residents said a halfway house would threaten
the community's safety and fought to keep it
from opening. They lost their appeal Wednes-
day when the Kenai Peninsula Borough As-
sembly upheld a decision to allow' Allvest Inr.
to turn the lodge into a halfway house.

Lodge owner Jerry Pfaff said he and his
wife were on their way to church Sunday
morning when they passed the burned prop-
erty. He said the lodge was in the process of
being sold to Allvest, which owms halfway
houses in Anchorage, Fairbanks and Bethel.

Pfaff declined to disclose details about the
sale, saying only that replacing the building
wrould cost at least $800,000. The future of the
three-acre site is now uncertain, he said.

Pfaff bought the lodge in 1992, remodeling
it the following ear and operating it as a ho-
tel until mid-December. Until last week, Pfaff
leased the lodge to Cook Inlet Processing to
house cannery workers, he said.

Much of the opposition to a halfway house
was directed at Pfaff but only in angry words,
he said. He couldn’t imagine the opponents
stooping to arson, he said.

"There was a lot of verbal abuse,” he said.
“But | don’t know anybody who would do any-
thing as vicious as this."




AMENDMENT #3

OFFERED IN THE HOUSE CROFT/GREEN
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

"*Sec. 2. AS 33.30.1)31 isamended by adding a new subsection to read:

() The commissioner may not enter into an agreement to provide necessary
facilities under (a”of this section as a correctional facility that is to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In addition”if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility that is to be located at a site within a
municipality or legahsubdivision of the state, the correctional facility may not be
constructed at the site unless approved by a majority of thejreiidential landowners.
within the "affected area" [y/hpvlite at an election conducted by the municipality or
legal subdivision of the state. For the purpose of this subsection, "affected area"
means the area within 2 miles of the external perimeter of the correctional facility.
This restriction does not apply to construction within the perimeter of correctional
facilities in existence before the effective date of this act.
() In conducting the site selection process required by (f) of this section, the
commissioner may solicit proposals from private entities by publishing a request for
proposal in a newspaper of general circulation. The commissioner shall accept
proposals for six months after initial publication of the request for proposals. Any
such proposal shall certify in-a manner prescribed by the commissioner that
(1) the facility to be constructed will meet the department's requirements as described
by the commissioner in the RFP or other document;
(2) the facility will be operated at a cost to the state below the state's cost to operate a
comparable facility, that cost to be described by the commissioner in the RFP or other
documents:
(3) the entity owns or has an option to buy at a fixed cost the land ori which the
proposed facility would be located, and the entity agrees that the state may purchase
the land at a price fixed at the time of contracting if the state assumes ownership or
control of the facility pursuant to statute or provision of contract;
(h) inorder for the certification of Approval' uncTdr subsection (§' to be valid, the
approval process must meet the following requirements:
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(I) not more than one month after initial publication of the RFP, the private entity
shall publish in a newspaper of general circulation notice of intent to make a
proposal, including a description of the location to he proposed;

(2) not more than one month after initial publication of the RFP, the private entity
shall deliver by certified mail to all pesidentiaPJandowners residing within two miles
of the proposed site notice of intent to make a proposal, including a description of
the location to be proposed;

(3) at least three months prior to the bid closure date published on the RFP, the
municipality [orpgliticaLsubdlvisionlof the state conducting the election shall

deliver by certified mail to all residential landowners residing within two miles of
the proposed site a mail-in ballot approved by the commissioner that(residentral_/ DT-et" -
landowner™ may use to signify approval of the proposed site;

(4) the approval process shall last not more than three months from the mailing of
the ballots and no indication of approval shall he counted after the close of this
period;

(i) If the proposed site lies within the boundaries of a municipality pApolitical.
subdivfeiop'of the state, the entity making the proposal may, at the expense of the
entity, contract with theadministrator of the municipality or political subdivision to
count ballots prepared under (h) of this section, publish the results in a newspaper of
general circulation, and make all ballots received available for inspection by parties
with reasonable interestin the proposal. IfThe entity making the proposafcloes-not
enter mto a~ACtJntract with th mdministrator of the mun|C|paI|ty orpol|t|cal
subd|V|S|on to count ballots, the commissionefr shall count the ballots, publish the
results in a newspaper of g.neral circulation, and make all ballots received available
for inspection by parties with reasonable interest in the proposal.

Renumber the following bill sections accordingly.

Page 4, line 27 jr  CeUl'lT the
Delete "sec. 4"
Insert "sec. 5" 3]

J/ iu. pn' 'TINA Gesf fr?—

Page 6, line 30;
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "sec. 5"



AMENDMENT #! Te VI, rd |<,3 2z

OFFERED IN THE HOUSE
TO: HB 53

Page 3, following line 3:
Inserta new bill section to read:
"*Sec.2. AS 33.30.031 isamended by adding a new subsection to read:

(f) The commissioner may not enter into an agreement to provide necessary

this state after the effective date of this Act unless the commissioner initiates and

completes a site selection process. The site selection process must provide the public

reasonable opportunity to comment about sites to be considered for the location of
correctional facility. In additions, if, on the basis of the site selection process, the
10 commissioner determines to enter into an agreement to contract for provision of
11 necessary facilities at a correctional facility that is to be located at a site within a
12 municipality or legal subdivision of the state, the correctional facility may not be
13 constructed at the site unless approved by a majority of the voters within the
14 “"affected area" voting at an election conducted by the municipality or legal
15 subdivision of the state. For the purpose of this subsection, "affected area" means
16 the area within 2 miles of the external perimeter of the correctional fac'\ty. This
17 restriction does not apply to construction within the perimeter of correctional

18 facilities in existe/e before the effective date of this ejy
|
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5 facilities under (a) of this section as a correctional facility that is to be constructed in
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19 Renumber the following bill sections accordingly. ;o 1L
\ J<m AN/
20 Page 4, line 27 A Aoty (10
21 Delete "sec. 4" AkjQ
22 Insert "sec. 5" Nof

n3 Page 6, line 30:
24 Delete "sec. 3"
25 Insert "sec. 4"

27 Page 7, line 9:
28 Delete "sec. 4"
29 Insert "sec. 5"

the



MEMORANDUWM

To: Rep. Jeannette James, Chair, HB 53 HJUD su./committee
Rep. Joe Green, subcommittee member Nt

From: Rep. Eric Croft, subcommittee member Ht

Date: March 22, 1997

Re: Draft language for site selection process

In the proposed draft, below, I've tried to accomplish a strong, fair site selection

process that addresses concerns both of you have voiced. The proposed

language:

* in subsection (f) ensures that voters in an areawide plebiscite will have an
opportunity to register their objection to or approval of a private prison in

their community;

« in subsection (g)(3) addresses Rep. James' fiscal responsibility concern by
assuring stability in the price and transfer of real property on which a private
prison might be sited;

* in subsection (h) addresses Rep. Green's local control concern by providing a
mechanism by which residential property owners within a two-mile radius of
the proposed private prison may nix the project;

* in subsections (h) and (i), provides that the entity proposing to build the
private prison bear the cost for most elements of the site selection process;

* is modeled as closely as possible after a viable Municipality of Anchorage
process (for establishing Business Improvement Districts and other special
assessments) that has already proven to work well

| look forward to working with you to further refine subcommittee language for
submission to the Judiciary Committee. | know the language looks complex, but
| believe this is mainly a reflection of our concern for specificity.



A°M ENDMENT #3_ (SiilK QJiim Iltce_revision)

OFFERED IN THE HOUSE
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

*Sec. 2r AS 33.30.031 is amended by adding a new subsections to read:
(f) The commissioner may not enter into an agreement to provide facilities
Aunder (a) of this\section after the effective date, of this Act unless
thej commissioner' initiates and completes a site selection process in accordance
with (f)-(i) of this'section. The commissioner shall not initiate a site selection
process to consider sites within a municipality or political subdivision of the
statb unless, within, four years jfrior to the commissioner's initial publication of a
request for proposals under (g) of this section, a majority of the voters voting at
an election conducted by the municipality, the state, or political subdivision of
the state have approved locating a facility described in (a) of this section within
the boundaries of the municipality or political subdivision of the state.

(9) In conducting the site selection process required by (f, of this section, the
commissioner may solicit proposals from private entities by publishing a request
for proposal in a newspaper of general circulation. The commissioner shall
accept proposals for six months after initial publication of the request for
proposals.  Any such proposal shall certify in a manner prescribed by the
commissioner that

(1) the facility to be constructed will meet the department's

requirements as described by the commissioner in the RFP or other document;
(2) the facility will be operated at a cost to the state below the

state's cost to operate a comparable facility, that cost to be described by the
commissioner in the RFP or other document;

(3) the entity owns or has an option to buy at a fixed cost the land on which
the proposed facility would be located, and the entity agrees that the state may
purchase the land at a fixed- price-;if the state assumes ownership or control of
the facility pursuant to statute or provision of contract;

(4) the site has been approved by more than fifty percent of theresidential

landowners residing within two miles of the proposed site.



(h)  In order for the certification of approval under subsection £(|p];(3f) to be
valid, the approval process must meet the following requirements:

(1) not more than one month after initial publication of the RFP, the private
entity shall publish in a newspaper of general circulation notice of intent to
make a proposal, including a description of the location to be proposed;

(2) not more than one month after initial publication of theRFP, the private
entity shall deliver by certified mail to all residential landowners residing within
two miles of the proposed site notice of intent to make a proposal, including a
description of the location to be proposed;

(3) at least three months prior to the bid closure datepublished on the RFP,
the /coipn\is'8iOrteVVOr' municipality or political subdivision of the state conducting
the election shall deliver by certified mail to all residential landowners residing
within two miles of the proposed site a mail-in ballot approved by the
commissioner that residential landowners may use to signify approval of the
proposed site;

(4) the approval process shall last no more than three months from the
mailing o the ballots and no indication of approval shall be counted after the
close of this period;

(5) during .the three month approval ,period, any residential Jandowner\ may,
in a manner prescribed .by th'e party conducting the election; elect to withdraw

/his or hei/ indication of approval;*/ \VARN/

(i) If the proposed site lies within the boundaries of a municipality or political
subdivision of the state, the entity making the proposal may, at the expense of
the entity, contract with the administrator of the municipality or political
subdivision to count ballots prepared under (h) of this section, publish the
results in a newspaper of general circulation, and make all ballots received
available for inspection by parties with reasonable interest in the proposal.

If the entity making the proposal does not enter into a contract with the
administrator of the municipality or political subdivision to count ballots, the
commissioner shall count the ballots, publish the results in a newspaper of
general circulation, and make all ballots received available for inspection by
parties with reasonable interest in the proposal.



MEMORANDUM

Date: March 14, 1997

To: Jack Chenoweth, Legislative Legal
From: Lisa Kirsch, House Judiciary Committee
Re: HB 53

We attempted to move some of the amendments that you have
drafted for HB 53 and quite a few questions arose during the
meeting. The Dbill has been sent to subcommittee on the vote
amendment (K..32) and Rokeberg's amendment requiring a women's

facility (K.37).

Questions that arose:
1) The sponsor opposed our amendment to add bond

requirements, insurance, etc. (K.31). His argument is that AS

36.25.010 applies to lease purchase under the bill. | question
whether it covers pure leases where the building is private and not a
"public building." | also looked to AS 36.30.040, but even though the

regs. may cover the current concerns some didn't like the fact that
the procurement regs could change.

2) There was a great deal of confusion over whether this bill
applied to one prison or all future construction. Some felt the plural
or singular language controlled, some felt the dollar amount limited

the bill to a single facility.

3) If the bill only covers a single prison how will Rokeberg's
amendment fit in?

| am sure you are busy, so you can just call me Monday if that is
easiest.  However, the other committee members may ask you the
same questions, so it might be faster to send one memo that | could
distribute. It is up to you.

Thanks for your help.



LEGAL SERVICES

TRV DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409

Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM March 17,1997

SUBJECT: Amendments to House Bill 53 (Work OrderNo. 20-LS0194\K)

1. Amendment K.31, relating to bond and insurance requirements, is not project specific.
By its terms, itwould apply whenever the Department of Corrections proposes to look to a
private agency to provide prisoner confinement and care services. | honestly don't know
whether the state requires bid security in the construction phase of lease-purchase
agreements, and didn't find a statute or regulation that was definitive on the point.
Consequently, the bill sponsor may be correct in that it is duplicative of AS 36.25 and of
AS 36.30.120 for construction bids. However, AS 33.30.031(c) as amended by K.31 also
has applicability as relating to contracted operational services. Bid security for operational
services is addressed in the last sentence of AS 36.30.120(a).

2. Apart from its amendments to the permanent law provisions, I-1B 53 applies to authorize
and direct developmentofa new correctional facility project using one procurement method
or the other—that is, procurement of space under the special provisions of HB 53 would
proceed either on the basis ofa lease under bill sec. 3 or under a lease-purchase under bill
sec. 4. Projects could not be developed using both methods. Alteraprojectis in place using
one method or the other, then the Department of Corrections would have to return to the
legislature under AS 36.30.085 for authorization for another lease-purchase arrangement.
Under the permanent law provision of HB 53, the department's general authority to lease
additional space is being expanded: underamended AS 33.30.031(a), thecommissioner may
lease space from a public or private agency in this or another state, and under proposed
AS 33.30.043, the commissioner may lease space in a facility constructed by a municipality.
Space leases that exceed the limitations of AS 36.30.080(c) are subject to prior legislative

approval.



Representative Joe Green
March 17, 1997
Page 2

3. The amendment request by Representative Rokeberg, reflected in amendment K.37, was
entirely silent on the question ofamending or leaving untouched the number o f facilities to
be built under the lease and lease-purchase procurement methods. Admittedly, ii presented
a tricky problem to open the door to multiple facilities (one of which would be required to
be used to house female prisoners) when the text of the statute to be amended did not
contemplate more than one facility. However, | concluded that we could probably respond
to the request by taking the lease-p irehase authorization and revising it to authorize its use
for multiple facilities without having effect on the choice of procurement methods used.
You're right in observing that the dollar limitations set out in the lease-purchase authorization
might limit use of the lease-purchase procurement method for multiple prison facilities.
However, | had no instruction on the point from the amendment sponsor's office and figured
that if there were sufficient support for that approach, the committee could adjust the dollar
limitations in bill section 4 as the members saw fit.

JBC:glc
97-181 glc



MEMORANDUM

D« te: April 1, 1997

To: Joe Green

From: Lisa Kirsch

Re: HB 53 —Amendments proposed by Rep. Croft

| have reviewed Eric Croft's amendments, and they differ from ours
in that they:

1) do not provide for bond requirements. Existing law provides
for bonding on construction contracts, But not on operational

contracts;

2) Include a simple two mile radius for the approval vote area—
this has the problems we discussed earlier which are incumbent to
defining the area, deciding who is inside and outside and the costs
associated with this process of drawing lines.

3) allows "residential landowners" to approve the site. Does this
mean we have to further process the list of voters residing within a
two mile radius to determine that they hold title to real property?
This may be equal protection problem if renters affected by a
proposed prison are excluded simply because they don't hold title to
their homes. Commercial landowners would also be excluded even
though the proposed prison might affect their business;

4) t'eq.uire a majority greater than 50% of the "residential
landowners™) (g)(4)W hat if we get low response (less than 50%
reply) to the mail in ballots? Does this mean the site cannot beused?

5) require approval of a "majority of the voters" (section (f)) to
locate a prison within the municipality within four years. It isn't i
clear whether this is a different election, or is intended to mean the

election described in subsection (g)(4);



6) require a proposal that shows a cost savings in operation. This
Is a less stringent requirement compared to the earlier requests for
20-25% cost savings on both construction and operations;

A A

) allow the state an option to buy the land at a\fixed price.

8) require publication by the DOC of the RFP in a newspaper and
requires that the bid process remain open for six months;

9) require publication of the "intent to make a proposal" in the
newspaper by the private entity;

10) require the private entity to send the "intent to make a
proposal® to the residential landowners within 2 miles by certified

mail;

11) require mail in ballots to be sent out at least three months
before bid closure. This amendment does not indicate whether the C
state or the(municipality pays7for the election, and only says either
the state, the municipality or the political subdivision shall conduct

the election: and

12) allows the private entity to count ballots at their expense if
they choose to do so—otherwise it appears that this task fall|> to the

Commissioner of DOC.

i
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AMENPMENTG#3 ffev, A

OFFERED IN THE HOUSE
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:
"*Sec. 2. AS 33.30.031 isamended by adding a new subsection to read:

(f) The commissioner may not enter into an agreement to provide necessary
facilities under (a) of this section as a correctional facility thatis to be constructed in
this state after the effective date of this Act unless the commissioner initiates and
completes a site selection process. The site selection process must provide the public
reasonable opportunity to comment about sites to be considered for the location of the
correctional facility. In additions, if, on the basis of the site selection process, the
commissioner determines to enter into an agreement to contract for provision of
necessary facilities at a correctional facility thatis to be located at a site within a
municipality or legal subdivision of the state, the correctional facility may not be
constructed at the site unless approved by a majority of the voters within the
"affected area" voting at an election conducted by the municipality or legal
subdivision of the state. For the purpose of this subsection, "affected area" means
the area within 2 miles of the external perimeter of the correctional facility. This
restriction does not apply to construction within the perimeter of correctional
facilities in existence before the effective date of this act.

Renumber the following bill sections accordingly.

Page 4, line 27:
Delete "sec. 4"
Insert "sec. 5"

Page 6, line 30:
Delete "sec. 3"
Insert "sec. 4"

Page 7, line 9:
Delete "sec. 4"
Insert "sec. 5"
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South Anchorage Coalition

FAX
Page 1 of 12
Date: 3/11/97
TO: Rep. Joe Green
Fas# (907) 465-4316
FROM: B.K. Powell
Faxi# (907)345-5542
Tel (907) 345-4854
e-mail: amunrA@alaskA.net
RE: State of Oklahoma private prison information
Message:
Joe:

Here is some information you may find interesting. | received tins from the Oklahoma Department
of Cor. ections. Oklahoma has 5 private prisons. They stated that one of their statutes regarding
prison location is that a prison cannot be located any closer than 1 mile from the nearest school. |
hope you find this information useful. If you have questions or require additional information,

please feel free to contact me.

PS: I've requested a hard copy of Oklahoma’s statutes and reports regarding private prisons. I'll
send you a copy.

Regards:

B.K. Powell
South Anchorage Coalition


mailto:amunrA@alaskA.net
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mQilfaox;/C%7C/ProBram%2...c.»lato.ok.UB&number=49 rmallbox:/C%7Cff5rogram%20FIleWNO9t*c...®robobzpc.doc.staJo.ok.u8&number=49

Subject; Private Prison Inquiry

Date: Wed, 12 Mar 1997 17:57:21 -0600
From: rebobz@doc.state.ok.us (Bob Zapffe)
To: <amunra@alaska.net>

Please review our website pages on private prisons at
http://ww.docestate .okmu3 /docs/privatep.htm IFf you need more information,
Dennis Cunningham is our private prison contract administrator. His e-mail is
didennic@doc.ntate.ok.ua. 1 believe our statutes require a prison facility be
at least a mile from a school. 1"m not surprised people in Anchorage are not
excited about a prison, since the economic Impact more remote areas seek is
dilluted in a big city atmosphere. Good luck. Check back with me if you need
more info. Please browse our website.

Bob zapffe, Executive Assistant
Oklahoma Department of Corrections
Research £ Evaluation

@05) 425-2512 Fax (@05) 425-2741
P.O. Box 11400

Oklahoma City, OK 73136-0400


mailto:rebobz@doc.state.ok.us
mailto:amunra@alaska.net
http://www.doc%e2%96%a0state.ok%e2%96%a0u3/docs/privatep.htm
mailto:didennic@doc.ntate.ok.ua
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Subject: Re: Private Prison location

Date: Thu, 13 Mar 1997 07:25:24 -0600

From: didennic@doc.state.ok.us (Dennis Cunningham)
To: "BK Powell" <"amunra@alaska,net"@Alaska.NET>

Private Companies have built speculative private prisons iIn the past few
years hare. Me built one new prison. All these have been, as you said
primarily rural locations, in areao that needed an economic boost.

Our agency"s stance has been that the communities must want ue, for us to
consider locating a facility somewhere. The facility that the state built
was In response to an RFP process, in whi :h communities competed for the
facility. The “winner® even offered a million dollars of incentives to the

state. The RFP process is a public process.

IT you are interested in receiving hard copies of statutes and reporta send
me your address.

Dennis Cunningham, Private Prison Administrator

P.O. Box 11400
Oklahoma City, OK 73136-0400
@05) 425-2616 FAX @05) 425-2578

nnlc | <am nrj@alaska net'@Alaska NET>
s
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Private Prisons http.7/ww.v.doc.BtOte.ok.u8/doc«/prlvatep.htfn

Private Prisons with Oklahoma DOC Contracts
As of Fel-uary 20,1997

Wackenhut/Central Texas Parole Violator Facility (148 Male/55 Female)
Perdiem $39.00 + Medical/security costs

Bob Morales, ActingFacility Administrator

218 S. Laredo

San Antonio, Texas 78207-4532

Phone: 210-227-5600 Fax: 210-226-5007

402 miles Dorn Lexington Assessment and Reception Center

CCRI/Limestone County Detention Center (490 Male)
PerDiem $40.50 + Medical/security costs

Carl White, Director

910 Tyus Road

Groesheck, Texas 76642

Phone: 817-729-8615 Fax: 817-729-8108
Near Waco, Texas, 220 miles Dorn Lexington Assessment and Reception Center

Mansfield Law Enforcement Center (180 Male/20 Female)

PerDiem $12.00 + Medical/security costs

Jim Owen, Administrator

1601 Heritage Parkwav

Mansfield, Texas 76063

Phone: 817-473-8676 Fax: 817-473-8954

Near Ft Worth, Texas, 170 miles from Lexington Assessment and Reception Center

GRW/Odessa Detention Center (95 Female)

PerDiem $39.00 + Medical/security costs

Kay Tomlinson, Administrator

203 N. Grant

Odessa, TexMS 79761

Phone: 915-335-4998 Fax: 915-335-4996

550 miles from Lexington Assessment and Reception Center

Average TX per diem $40,37 + Indirect DOC costs =$3.97 per day

CCA/Davis Correctional Facility' (960 male)

PerDiem $41.95 + Medicall/security costs + Therapeutic Community Costs
Stephen W. Kaiser, Warden

Rt. 4 Box 40

Holdenville, O K 74848-9295

Phone: 405-379-6400 Fax: 405-379-6496

62 miles from Lexington Assessmentand Reception Center

CCA/GreatPlains Correctional Facility (250 male)
PerDiem $46.37 + Medicallsecurity cost9
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Private Prisons htto:/Awwv.doc.etate.ok.us/doc8(orivateD.htr T

Tom Martin, Warden
Highway 281 South, P.0. Box 1018
Hinton, O K 73047

Phone: 405-542-3711 Fax: 405-542-3710

Mao of private orisons with Oklahoma contracts.

Profile of Offenders In Private Prisons with DOC Contracts
Statutory Authority for Private Prison Contracts

Private Prison Contractor Application

Dennis Cunninaham is the contract monitor for the Oklahoma Department of Corrections. He may be
reached at 405-425-2616 or fax at 405-425-7236. Other staffdeal with records management, medical,
population management/classification, transportation, and trust fund issues.
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Oklahoma DepartmentofCorrections
Private Prison Administration

An Overview of Oklahoma Statutory Guidelines
for Private Prison Contracting

l. According to 0.5. 57 Section 502, APrivate prison contractor means:

A. anongovernmental entity or public trust which, pursuant to a contract with the
Department ofCorrections, operates an institution within the Department, or provides for
the housing, care, and control o finmates and performs other functions related to said
responsibilities within a minimum or medium security level facility not owned by the
Department but operated by the contractor; or

B. anongovernmental entity or public trust winch, pursuant to a contract with the United
States or another state, provides for the housing care and control o f minimum or medium
security inmates in the custody o f the United States or another state, and performs other

functions related to said responsibilities within a facility owned or operated by the

contractor,
H. Overview 0f0.S. 57 Section 561, Private Prijon Contracting

A. Title 57 Section 561 allows the Board of Corrections to contract with private prisons
contractors (this includes public trusts) for the operation ofa prison. The process of
contracting for a prison is described as follows..

Step 1 The Department of Corrections shall maintain a comprehensive file o fall contractors
interested in and capable o foperating an institution, either owned by the department or the
contractor. The department must furnish necessary application forms within 20 days to any
person or firm wishing to be included in the comprehensive file.

Step 2 If the department intends to secure the services o fa private prison contractor, all
persons and firms included in the comprehensive file shall be notified by mail o f such intent.
The notification shall contain a description ofthe project, estimated time schedule for the
project, last date of submitting notice o finterest and other pertinent data.

Step 3 Private prison contractors shall submit a letter expressing interest in the project within
30 days ofthe postmark date ofthe letter ofnotification (Step 2).

Step 4 The department shall prepare a detailed project plan and submit it to the Board of
Corrections for approval.

Step 5 After the Board of Corrections has approved the detailed project plan, the department
shall select three to five contractors for detailed consideration, The selection to be based on
the comprehensive file data, inquiries to former clients, performance, expertise, and capacity

ofthe contractors.
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Statutory Authority for Private Prison Contracts

Step 6 A report o fthe evaluation procedures and recommendations o fthe department shall
be submitted to the Board of Corrections for their independent review o f the process.

Step 7 The department shall select and negotiate contract terms with the contractor whoso
qualifications and project proposal beat meet the criteria o fthe project description, The
negotiated project scope and fee shall be submitted to the Board of Corrections for their
approval to make an award of contract. Should the department fail to reach a contract
agreement with the first-choice contractor, negotiations shall begin with the second-choice
contractor, and if agreement is not reached, negotiations shall begin with the third-choice
contractor. If agreement is not reached with the third-choice contractor, the process will

start over at Step 5.

B. In addition to the seven steps noted above, Title 57 Section 561 also
provides:

L. Foradding contractors to the list for considerations, if there is
inadequate response to the project.

2. Assistance from the Department of Central Services in
implementing private prison contacting procedures.

3. Authority for the director o ftho Department o f Central Services
to lease state owned property in conjunction with a private prison

contract.

4, For private prison contracts to be for a term of one year subject
to renewal at the state's option for a cumulative total o f 50 years.

5. That private prison contractors provide assurances with regard to
qualifications, experience, proper staffing, financing and ability, at
the Board ofCorrections, prior to award o f the contract.

6. That private prison contractors demonstrate to the satisfaction of
the Board of Corrections, that the contractor can obtain required
insurance or can provide self-insurance

1. That private prisons contractors are exempt from legislation
governing correctional employees, except with regard to authorized
use o ffirearms.

8. That any offense which would be a crime if committed within a
state correctional facility is also a crime if committed in a facility
operated by a contractor.

9. That the director or his designee shall monitor the performance
o fprivate prison contractors.

10. Special requirements when the private prison contractor
operates anon-state owned facility. This includes granting the
department the option to purchase or lease tho facility at a
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Statutory Authority for Private Prison Corrtracte

predetermined price at the beginning o feach fiscal year. The
contractor is required to provide the service in afacility that meets
ACA standards. The contractor must receive ACA accreditation
within three years o f commencement o foperations of the facility.

PriyateJPrison Contractor Application
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Prtvafe PriwrContractar Application

OKLAHOMA DEPARTMENT OF CORRECTIONS
PRIVATE PRISON CONTRACTOR
APPLICATION FORM INSTRUCTIONS

Part I. Specific Instructions

1. Enter the full name ofyour company and the company=s federal employer identification
(FEI) number. Ifyour company does not have an FEI number and your company is an
individual proprietorship, the social security number o fthe proprietor may be substituted for
the FEInumber. NO OTHER SUBSTITUTIONS ARE PERMITTED.

2. Enter the date your company was established.

3. Enter the firm structure. Examples o f company structure arc individual proprietorship,
partnership, corporation, etc.

4. Enter the full business mailing address o fyour company=s home office and phone number,
including area code.

5. Ifyour company=shome office is located in Oklahoma and you want all correspondence
to be directed to the home office, enter Asee above.@ Otherwise, enter the full business
mailing address o fyour company”™ Oklahoma office, and phone number, including aiwd
code. Ifyour company has no office in Oklahoma, enter Anone.@

6. List the full names and titles o fall principals in your company. Principals include officers,
members o fthe board of directors, owners ofindividual proprietorships and partnerships,
(including limited partners), and corporate stockholders who own or control five percent or
more ofthe outstanding voting stock o fthe corporation. Principals may be individuals,
proprietorships, partnerships, or corporations. Attach additional sheets if necessary.

7. List the full names and titles of all key personnel not listed in item six above. Key
personnelwould include managers, supervisors, and other employees with a high degree of
expertise in their field and who would make substantial contributions to the operation ofa
privately operated prison. Attach additional sheets if necessary.

8. Enter the current number ofemployees in your firm. Include partners actively engaged in
the operation o f the firm.

9. For each type ofservice listed in items A through I, list the fiill mailing address of
subcontractors normally used by your firm to provide the service. |f subcontractors are not
normally used for that type ofservice, enter Anone.@ In item J, list other types o f services
normally subcontracted by your firm and the full mailing address o f subcontractors used for
each type ofservice. Attach additional sheets if necessary.

10. Based on your response to item nine above, indicate the types of services provided by
your firm without the use o f subcontractors. Attach additional sheets if necessary.

11. Complete a separate page of this section for each principal and key personnel listed in
sections six and seven. Make enough copies ofpage three to provide a separate page for


http://www.doc
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Prtvsta Prison Contractor Aqgolication

each principal and key personnel. The pages should be numbered 3-A, 3-B, 3-C, etc.
Name: Enter the full name o f the principal or key personnel.

Position in firm: Enter their title.

Years ofexperience: Enter their years o fexperience in their field.

Age: Enter their age.

Years in this firm; Enter the number o fyears they have been with your
company.

Years as principal in their firms: Enterthe number o fyears they were principals
in other companies.

Education: For each college attended, enter the full name o f the college, full
name o fany degrees received, or Anone®© ifno degree received, the year they
received their degree, and their area o f specialization within their degree field.

Professional organization memberships: Enter the full name of professional
organizations they belong to.

Professional registrations: For each professional registration (doctor, lawyer,
physiologist, etc.), list the type o fregistration, the state registered, the year they
became registered, and their registration number. Attach additional sheets if

necessary.

Years ofprofessional experience: List the years they have been engaged in the
practice oftheir profession.

Specialization and years: List the area(8) o f specialization within their field and
the number o fyears in that specialty.

Have you ever been convicted ofafelony: If they have never been convicted of
afelony, enter ANO.@ If they have been convicted ofafelony, enter AYES@
and provide details, including charge, circumstances, and jurisdiction.

Employment history: Beginning with their current employment, list the company
name, title, and years o femployment. Be sure to account for all years of
professional experience. Include a briefdescription o f duties performed.

12. Complete a separate page ofthis section for each past and present contract with the state
ofOklahoma. Include all consultant avid service contracts with all entities o f the state o f
Oklahoma. Ifyou have no past or present contracts with the state of Oklahoma, enter AN 0
Past or Present Contracts© in the space for name of project. Make enough copies of page
fourto provide a separate page for each contract. The pages should be numbered 4*A, 4-B,

4-C, etc.

Name ofproject: List the name ofthe contract project.
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Private Prison Contractor Application

Location: List all locations where contract services were provided.

Name, address, and contact person o fagency: List the full name and mailing
address o fthe agency the contract was with. Also, list the full name, title, and
phone number, including area code, o fthe person in the agency we could
contact regarding the goods or services provided by your company.

Project period: List the starting and ending dates o fthe project.

Project cost: For projects currently underway, list the contract amount. For
completed projects list the amount you were actually paid,

Project description: Describe the purpose o fthe project, your involvement in the
project, and the results o fthe project. Be sure to note major activities you

participated in.

13. Complete a separate page o fthis section for at least five past and present contracts with
private companies, cities, counties, other states, and the federal government. Include all
consultant and service contracts with entities other than the state o f Oklahoma. Ifyou have
no past or present contracts with entities other than the state of Oklahoma, enter AN o past
or present contracts@ in the space for name of project. Make enough copies o fpage five to
provide a separate page for each contract. The pages should be numbered 5-A, 5-B, 5-C,

etc.

(") Name ofproject: List the name o fthe contract project.
Location: List all locations where contract services were provided.

Name, address, and contact person o f agency: List the full name and mailing
address o fthe agency the contract was with. Also, list the full name, title, and
phone numberincluding area code o fthe person in the agency we could contact

regarding the goods or services provided by your company.
Project period: List the starting and ending dates o fthe project.

Project cost: For projects currently underway, list the contract amount; for
completed projects, list the amountyou were actually paid.

Project description: Describe the purpose ofthe project, your involvement in the
project, and the results o fthe project. Be sure to note major activities you

participated in.

14, The state of Oklahoma requires private prison contractors to obtain certain insurance
coverage or to provide sclf-insurancc. Ifyour firm will be self-insured, enter
ASelf-Insured.@

15. You are to provide certain financial information about your firm. Audited financial
statements must be submitted for the most recently completed year and the year prior to the
most recently completed year. These audited financial statements must include an audit
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opinion o f the financial statements by a CERTIFIED PUBLIC ACCOUNTANT. Opinions
issued by APublic Accountant™ or otherindividuals not licensed to practice as a Certified
Public Accountant,@ will not be accepted. At a minimum, the financial statements will
include a balance sheet, a profit and loss statement, notes to financial statements, and an
opinion o fthe financial statements signed by a certified public accountant. Provide Dun &
Bradstreet numbers for the company and all principals o f the firm listed in item six.

16. The application must be signed by a principal, officer, or director o fthe firm who is
authorized to make representations concerning the firm. The signec=s-title, the firm name,
and the date signed are also required.

Part II. General Instructions

The completed application and all attachments arc to be mailed to:

Dennis Cunningham

Private Prisons Administrator
Oklahoma Department o f Corrections
P.O.Box 11400

Oklahoma City, OK 73136-0400

All applications must be complete. Failure to properly complete all seciious o f the application
and attach all required statements will result in the application being returned to you.
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Florida Statutes (Supplement 1996)

CHAPTER 957: CORRECTIONAL PRIVATIZATION COMMISSION

[Footnote J]
957.03 Correctional Privatization Commission. —

(1) COMMISSION. The Correctional Privatization Commission is created for the purpose ofentering into contracts with contractors for the
designing, financing, acquiring, leasing, constructing, and operating ofprivate correctional facilities. For administrative purposes, the commission is
created within the DepartmentofManagement Services. The commission may enter into contracts with contractors for the designing, financing,

acquiring, leasing, and constructing ofprivatejuvenile commitment facilities.

() MEMBERS; QUALIFICATIONS. The commission shall consistoffive members appointed by the Governor, none of whom may be an
employee of the Department of Corrections or the Department of Juvenile Justice, one of whom must be a minority person as defined in s.
288.703(3), and four of whom must be employed by the private sector. A commissionermay not have been an employee ora contractvendorofora
consultant to the department or the Department ofJuvenile Justice, oran employee or a contractvendoroforaconsultant to a bidder, for 2 years
prior to appointment to the commission and may not become an employee ora contract vendorofora consultant to the departmentor the Department
ofJuvenile Justice, oran employee oracontractvendoroforaconsultantto abidder, for 2 years following the termination of the appointment to the

commission.

(3) TERMS, ORGANIZATION, AND MEETINGS.

(a) The term ofoffice foramemberofthe commission is 4 years.

(b) A vacancy shall be filled in the same manner as the original appointment and shall be for the remainderofthe unexpired term only.

(c) The Governor shall appoint from among the members achairand avice chairfor terms of 2 years each.

(d) Members ofthe commission shall serve without compensation but are entitled to reimbursement for per diem and travel expenses pursuant to s.
112.061.

(e) The commission may employ an executive director and such staffasis necessary, within the limits of legislative appropriation. The commission
may retain such consultants as it deems necessary to accomplish its mission. Neither the executive director norany consultant retained by the
commission may have been an employee oracontractvendoroforaconsultant to the department or the Department of Juvenile Justice, or an
employee oracontractvendoroforaconsultant to a bidder, for 2 years prior to employmentwith the commission and may not become an employee
oracontractvendoroforaconsultant to the department or the Department of Juvenile Justice, or an employee or a contractvendorofor a consultant

to a bidder, for 2 years following termination of employment with the commission.



(0 The commission shall meetupon the call ofthe chair or amajority of the members of the commission. A majority of the members o f the
commission constitutes a quorum.

(g) Inaccordance with all provisions of law, the commission may lease such office space as is necessary, within the limits of legislative
appropriation,

(4) DUTIES.

(@) The commission shall enter into a contract or contracts with one contractor per facility for the designing, acquiring, financing, leasing,
constructing, and operating of that facility or, if specifically authorized by the Legislature, separately contract for any such services. The commission
shall not enterinto any contract to design, acquire, finance, lease, construct, or operate more than two private correctional facilities without specific

legislative authorization.

(b) In its request for proposals, the commission shall invite innovation and shall not require use of prototype designs of state correctional facilities
specified or designed by or for the department or o f state juvenile facilities specified or designed by or for the Department o f Juvenile Justice. The
commission shall not require the use of any prototype design that specially advantages any contractor.

(c) The commission must report to the Speaker of the House of Representatives and the President of the Senate by December 1 each year on the
status and effectiveness of the facilities under its management. Each report must also include a comparison of recidivism rates for inmates of private
correctional facilities to the recidivism rates for inmates of comparable facilities managed by the department.

(5) ADOPTION OF RULES. The commission may adopt rules necessary to cary out its contracting and monitoring duties provided under this
chapter.

History: s. 40, ch. 93-406; s. 1, ch. 94-148; s. 55, ch. 96-312; s. 21, ch. 96-422.

[Footnote 1] Note. Section 59, ch. 96-312, provides that "the provisions of ss. 957.03 and 957.04, Florida Statutes, as amended by this act,
shall apply to contracts awarded on or afterJuly 1,1996."

[Footnote 7]

957.04 Contract requirements. —

(1) A contractentered into under this chapterfor the operation of private correctional facilities shall maximize the cost savings of such facilities and
shall:

(a) Be negotiated with the firm found most qualified. However, a contract for private correctional services may not be entered into by the commission
unless the commission determines that the contractor has demonstrated that it has: 1. The qualifications, experience, and management personnel
necessary to carry out the terms of the contract. 2. The ability to expedite the siting, design, and construction of correctional facilities. 3. The ability

to comply with applicable laws, court orders, and national correctional standards.



(b) Indemnify the state and the department, including their officials and agents, against any and all liability, including, but not limited to, civil rights
liability. Proofof satisfactory insurance isrequired in an amount to be determined by the commission, following consultation with the Division of
Risk Managementof the Departmentof Insurance. Not less than 30 days prior to the release of each request for proposals by the commission, the
commission shall request the written recommendation o f the division regarding indemnification of the state and the department under this paragraph.
Within 15 days after such request, the division shall provide a written recommendation to the commission regarding the amount and manner of such
indemnification. The commission shall adopt the division's recommendation unless, based on substantial competent evidence, the commission

determines a different amount and mannerofindemnification is sufficient.

(c) Require that the contractor seek, obtain, and maintain accreditation by the American Correctional Association for the facility under that contract.
Compliance with amendments to the accreditation standards of the association is required upon the approval of such amendments by the commission.

(d) Require that the proposed facilities and the management plans for the inmates meet applicable American Correctional Association standards and
the requirements ofall applicable court orders and state law.

(e) Establish operations standards for correctional facilities subject to the contract. The commission may waive any rule, policy, or procedure of the
department related to the operations standards o f correctional facilities that are inconsistent with the mission of the commission to establish
cost-effective, privately operated correctional facilities.

(f) Require the contractor to be responsible for a range of dental, medical, and psychological services; diet; education; and work programs at least
equal to those provided by the department in comparable facilities. The work and education programs must be designed to reduce recidivism, and

include opportunities to participate in such work programs as authorized pursuant to s. 946.006.

(g) Require the selection and appointmentofa full-time contract monitor. The contract monitor shall be appointed and supervised by the commission.
The contractorisrequired to reimburse the commission for the salary and expenses of the contract monitor. It is the obligation of the contractor to
provide suitable office space for the contract monitor at the correctional facility. The contract monitor shall have unlimited access to the correctional

facility.
(h) Be foraperiod of3 years and may be renewed for successive 2-year periods thereafter. However, the state is not obligated for any payments to
the contractor beyond current annual appropriations.

(2) Each contractentered into for the design and construction of a private correctional facility orjuvenile commitment facility must include:

(a) Notwithstanding any provision ofchapter255 to the contrary, a specific provision authorizing the use of tax-exemot financing through the
issuance of tax-exempt bonds, certificates of participation, lease-purchase agreements, or other tax-exempt financing methods. Pursuant to s.
255.25, approval is hereby provided for the lease-purchase of up to two private correctional facilities and any other facility authorized by the General

Appropriations Act.

(b) A specific provision requiring the design and construction of the proposed facilities to meet the applicable standards o f the American Correctional
Association and the requirements of all applicable court orders and state law.



(c) A specific provision requiring the contractor, and not the commission, to obtain the Financing required to design and construct the private
correctional facility orjuvenile commitment facility built under this chapter.

(d) A specific provision stating that the state is not obligated for any payments that exceed the amount o f the current annual appropriation.

3)
(a) Each contract for the designing, financing, acquiring, leasing, constructing, and operating of a private correctional facility shall be subject to ss.
255.2502 and 255.2503.

(b) Each contract for the designing, financing, acquiring, leasing, and constructing ofa privatejuvenile commitment facility shall be subject to ss.
255.2502 and 255.2503.

(4) A contract entered into under this chapter does notaccord third-party beneficiary status to any inmate orjuvenile offenderorto any memberof

the general public.
5) Each contract entered into by the commission must include substantial minority participation unless demonstrated by evidence, aftera good faith
ffort, as impn .deal and must also include any otherrequirements the commission considers necessary and appropriate for carrying out the purposes

(
e
o f this chapter.

(6) Notwithstanding [Footnote 2] 5. 253.025(8), the Board of Trustees of the Internal Improvement Trust Fund need not approve a lease-purchase
agreementnegotiate! by the commission if the commission finds that there is a need to expedite the lease-purchase.

(7)

(a) Notwithstanding s. 253.025 ors. 287.057, whenever the commission finds it to be in the best interestof timely site acquisition, it may contract
without the need for competitive selection with one or more appraisers whose names are contained on the list ofapproved appraisers maintained by
the Division of State Lands of the Department of Environmental Protection in accordance with [Footnote 3] s.253.025(7)(b). In those instances
when the commission directly contracts for appraisal services, it shall also contract with an approved appraiserwho is notemployed by the same

appraisal firm for review services.

(b) Notwithstanding [Footnote 3) 5. 253.025(7), the commission may negotiate and enterinto lease-purchase agreements hefore an appraisal is
obtained. Any such agreement must state that the final purchase price cannot exceed the maximum value allowed by law.

[Footnote 4] (8) Forthe 1996-1997 fiscal yearonly, the Correctional Privatization Commission may expend appropriated funds to assist in
defraying impact costs that are incurred by a municipality or county and are associated with the opening and operating of a facility under the authority
ofthe commission and within that municipality or county. The amount that may be paid under this subsection for any facility may not exceed 1
percent of the facility construction cost, less any building and construction impact fees imposed during the permitting process for the facility. This
subsection applies only to facilities contracted under the authority o f the 1996-1997 General Appropriations Act. This subsection is repealed on July

1, 1997,



History: s. 40, ch. 93-406; s. 2, ch. 94-148; s. 56, ch. 96-312; s. 13, ch. 96-420; s. 22, ch. 96-422.

[Footnote 1] Note. Section 59, ch. 96-312, provides that "the provisions ofss. 957.03 and 957.04, Florida Statutes, as amended by this act,
shall apply to contracts awarded on or after July 1,1996."

[Footnote 2] Note. Redesignated as s. 253.025(7) by s. 2, ch. 94-240.
[Footnote 3] Note. Section 253.025(7) was redesignated as s. 253.025(6) by s. 2, ch. 94-240.

[Footnote 4] Note. Section 13, ch. 96-420, added subsection (8) "in order to implement Specific Appropriation 571 of the 1996-1997 General
Appropriations Act."

957.05 Requirements for contractors operating private correctional facilities. —

(1) Each contractorentering into a contract under this chapteris liable in tort with respect to the care and custody of inmates under its supervision

and for any breach ofcontract Sovereign immunity may not be raised by a contractor, or the insurerof thatcontractoron the contractor's behalf, as a
defense in-any action arising out of the performance ofany contract entered into under this chapteror as a defense in tort, or any other application,
with respect to the care and custody of inmates under the contractor's supervision and for any breach ofcontract.

(2)

(a) The training requirements, including inservice training requirements, for employees ofa contractor that assumes the responsibility for the
operation and maintenance of a private correctional facility must meet or exceed the requirements for similaremployees of the department or the
training requirements mandated for accreditation by the American Correctional Association, whichever of those requirements are the more
demanding. All employee training expenses are the responsibility o f the contractor.

(b) Employees of a contractor who are responsible for the supervision of inmates shall have the same legal authority to rely on nondeadly and deadly
force as do similaremployees of the department.

(3) Any contractoror person employed by acontractor operating a correctional or detention facility pursuant to a contract executed under this chapter
shall be exempt from the requirements of chapter493, relating to licensure of private investigators and security officers.

History: s. 40, ch. 93-406; s. 57, ch. 96-312.

957.07 Cost-saving requirements. —

The commission may notenterinto a contract or series ofcontracts unless the commission determines that the contract or series of contracts in total
for the facility will result in a cost savings to the state o f at least 7 percentover the public provision of a similar facility. Such cost savings as
determined by the commission must be hased upon the actual costs associated with the construction and operation of similar facilities or services as
certified to the commission by the Auditor General. In certifying the actual costs for the determination of the cost savings required by this section, the



Auditor General shall calculate all o f the cost components that determine the inmate perdiem in correctional facilities o f a substantially similar size,
type, and location thatare operated by the department, including all administrative costs associated with central administration. Services that are
provided to the department by other governmental agencies at no direct cost to the dePartment shall be assigned an equivalent cost and included in the
perdiem. Reasonable projections of payments ofany kind to the state or any political subdivision thereoffor which die private entity would be liable
because of its status as private rather than a public entity, including, but not limited to, corporate income and sales tax payments, shall be included as
costsavings in all such determinations. In addition, the costs associated with the appointment and activities o feach contract monitor shall be included
in such determination. In counties where the Department of Corrections pays its employees a competitive area differential, the cost for the public
provision ofa similarcorrectional facility may include tire competitive area differential paid by the department. The Auditor General shall provide a
repeat detailing the state cost to design, finance, acquire, lease, construct, and operate a facility similar to the private correctional facility on a per
diem basis. This report shall be provided to the commission in sufficient time thatitmay be included in the request for proposals.

History: s. 40, ch. 93-406; s. 5, ch. 94-148; s. 58, ch. 96-312.

957.125 Correctional facilities for youthful offenders. —

(1) The Correctional Privatization Commission may enter into contracts in fiscal year 1994-1995 for designing, financing, acquiring, leasing,
constructing, and operating three correctional facilities, notwithstanding s. 957.07. These three facilities shall be designed to have a capacity of up to
350 beds each and house inmates sentenced or classified as youthful offenders within the custody of the Departmentof Corrections under chapter
958. Two ofthese facilities shall be designed to house youthful offenders between the ages of 14 and 18, and one shall be designed to house

youthful offenders between the ages of 19 and 24.

(2) These youthful offender facilities shall be designed to provide the optimum capacity for programs for youthful offenders designed to reduce
recidivism, including, but not limited to: educational and vocational programs, substance abuse and mental health counseling, prerelease orientation
and planning,job and careercounseling, physical exercise, dispute resolution, and life skills training. In order to ensure this quality programming,
the commission shall give no more than 30 percent weight to cost in evaluating proposals.

(3) Effective July 1, 1996, the authority to contract for the operation o f two youthful offender facilities shall be transferred from the Correctional
Privatization Commission to the DepartmentofJuvenile Justice, and those facilities shall be used for male or female committed juvenile offenders.
The Department of Juvenile Justice is authorized to modify any operational contract with the same contractor to whom the Correctional Privatization
Commission awarded the contract for these facilities, without rebidding, in order to conform with the requirements of this subsection.

(4) The commission shall specify the area in which each facility will be located and require that each be located in or neara different metropolitan
area in areas of the state close to the home communities of the youthful offenders they house in order to assist in the most effective rehabilitation

efforts, including family visitation.

History: s. 107, ch. 94-209; s. 23, ch. 96-422.

General Help
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MEMORANDUM State of Alaska

Department of Law

o Honorable Glenn A. Olds Axjjikst 13, 1991
Commissioner
Department of Commerce 663-92-0061

and Economic Development
465-3600

Applicability of
Procurement Code to
insurance license test
administration

FROM AIeXiS Gabay - /
Assistant Attorney General
Commercial Section-Juneau

You have asked whether the State Procurement Code,
AS 36.30, applies to contracts for the administration of insurance
license tests by the Division of Insurance. You have stated that
the division does not pay the testing service any money for the
administration of the licensing examinations.

This issue was discussed in an earlier opinion concerning
the Division of Occupational Licensing. 1989 Inf. Op. Att"y Gen.
(Dec. 6; 663-89-0241). The testing arrangements in that situation
appear to be i1dentical to the arrangement employed by the Division
of Insurance. In that opinion, we determined that the State

Procurement Code was not applicable. Similarly, because no state
funds are 1involved 1in the arrangement between the Division of
Insurance and the testing service, we conclude that the State

Procurement Code does not apply.

AS 36.30.850(b) provides that the State Procurement Code
“"applies to every expenditure of state money by the state, acting
through an agency, under a contract . . . .

"State money" is defined as 'any money appropriated to an
agency or spent by an agency irrespective of its source, including
federal assistance except as otherwise specified iIn AS 36.30.890,
but does not include money held 1iIn trust by an agency for a

person.™ AS 36.30.990(20).

As you have described the testing arrangement, the

division does not pay any money to the testing service. Instead,
all test fees are paid by the applicants directly to the testing
service. Therefore, these fees paid do not Ffit within the

definition of state money, and the State Procurement Code does not
apply to the division®s arrangement with the testing service.

I hope this adequately addresses your concerns. Please
let me know if 1 can be of further assistance.

AG:prm
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STEVE COWPER, GOVERNOR

RERLY TO

1 1031 W 4th AVENUE SUITE 200
ANCHORAGE, ALASKA 99501-1994

PHONE: (907) 276-3550
FAX: (907) 275-3697

[ 1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400
FAIRBANKS. ALASKA 99701-4679

PHONE: (907) 452-1568
M arc h ]' 5 ! 1 9 9 0 FAX: (907) 456-1317

S" RO. BOX K—STATE CAPITOL
JUNEAU, ALASKA 99811-0300

PHONE: (907) 465-3600
The Honorable Jan Faiks FAX: (907) 463-5295
Alaska State Senate
Alaska State Legislature
P.O. Box V
Juneau, AK 99811

Re: Legality of Municipality of
Anchorage charter provision
requiring super-majority vote
to approve sale municipal
asset

Our File: 663-90-0197

Dear Senator Faiks:

You have asked our opinion regarding the legality of a
provision in the Municipality of Anchorage's (Anchorage) charter
that requires a super-majority vote (60%) of the electorate in
order to approve the sale of a major municipal asset if the as-
sembly refers the question of the sale to the voters. In parti-
cular, you question if it is legal for a charter to allow passage
of an ordinance by a simple majority of the assembly, while re-
quiring a supermajority if the same question is presented as a
referendum to the voters for approval. In short, it is our
opinion that the charter provision in question is legal for the

reasons explained below.

Anchorage is a home rule municipality. Under the Alas-
ka Constitution, art. 10, sec. 11, a home rule municipality may

exercise all legislative powers not prohibited by law or by char-
ter, 1/ and a liberal construction is (f;_iven to the powers of
municipalities. 2/ In particular, we find nothing in the Alaska
1/ Alaska Const, art. X, sec. 11 reads: "[a] home rule borough
or city may exercise all legislative powers not prohibited by law
or by charter."

2/ Alaska Const, art., |, sec. 1 reads in relevant part: "[t]he
purpose of this article is to provide for maximum local self-
government ... A liberal construction is to be given to the

powers of local government units. L (Emphasis added) .



March 15, 1990

The Honorable Jan Faiks
Page 2

Alaska State Senate
AGO File: 663-90-0197

constitution or statutes that prohibits Anchorage from adopting a
charter provision requiring a supermajority vote in order to sell
a major municipal asset such as its public utilities when the
assembly has referred the question to the voters. Given the home
rule status of this municipality, and the liberal construction
given to powers of a home rule, municipality under Article X,
Section 11, of the Alaska Constitution, we believe that a court
would find Anchorage's supermajority provision to be valid.

We want to point out that there are several
prohibitions that the legislature has put on home rule powers,
The statutory prohibitions are listed in AS 29.10.200, and
supersede existing and prohibit future home rule charters or
ordinances that provide otherwise. However, AS 29.10.200 does
not contain a prohibition as to method of sale of home rule
municipal assets nor does it prescribe the voting percentages
applicable to public approval (referendum vote) of such a sale.
In general, a simple majority vote is all that is needed for a
referendum to pass. See AS 29.26.180(d). However, a home rule
municipality is not bound by the initiative or referendum
procedures set out in AS 29.26.110 --.190, but is allowed to
prescribe its own procedures governing use of the initiative and
referendum. See AS 29.10.030(a). Given that a home rule
municipality can exercise all legislative powers not prohibited
by law or charter, we believe that the charter provision in
question would be found by the Alaska Supreme Court to bhe legally

permissible.

The ruling in Lien v. City of Ketchikan, 383 P .2d 721
(Alaska 1963), supports our position. In Lien, the Alaska
Supreme Court ruled that where a home rule municipality is con-
cerned, the charter is looked to in determining whether a parti-
cular power has been conferred upon the municipality on issues of
purely local concern. Id. at 723 In that case, the issue con-
cerned the leasing of city property. The charter provision al-
lowing the lease of city property was ruled to be controlling
over a statute that prohibited.the lease because the court found
the lease of city property was an issue of local, not statewide,
concern. Id. Unlike the situation in Lien, Anchorage's charter
provision requiring a supermajority vote m order to sell a major
municipal asset is not contrary to any statute.

140



Faiks March 15, 1990
Page 3

The Honorable Jan
Alaska State Senate
AGO File: 663-90-0197

If Anchorage's charter had not specifically required
the supermajority vote on referenda to approve sale of municipal
utilities, our answer on this question might be different. In
Malone v. Meekins, 650 P .2d 351 (Alaska 1982), the supreme court
decided that supermajority voting requirements are not valid
unless they are specifically authorized by the Alaska
Constitution. In accord Aboodv. Gorsuch, 703 P.2d 1158 (Alaska
1985)., Here, while AS 29.10.030(a) mandates that a charter
provide "procedures" for the initiative and referendum, we note
that AS 29.10.030(c) prohibits a charter from permitting the
initiative and referendum to be used for a purpose prohibited by
art. XI, sec. 7 of the State Constitution. However, we have an
express supermajority voting requirement set out in the charter
and have no constitutional requirement to the contrary.

_ Finally, with regard to a municipality's authority to
its public utilities, the general rule is that no sale of a

sell

municipally owned utility can occur without express authority.
12E M cQuillin The Law of Municipal Corporations, § 35,36 at 605
(3rd ed. 1986 Rev). In Alaska, all municipalities are given the

general authority to acquire, manage, control, use, and &ell real
and personal property. AS 29.35.010(7). There is no statutory
restriction on the sale of a public utility versus other kinds of
municipal property. Anchorage ha; specific authority in its
charter to sell its municipally owned utilities and the assembly
may condition its own approval of the sale of a municipal utility
on 60 percent voter approval as provided for in the charter.
Anchorage's higher percentage voter approval provision for sale
of a major municipal asset is not an uncommon practice. The 60
percent approval of the electorate prescribed by the charter must
be substantially complied with; otherwise the subsequent steps in
completing the sale w ill be without validity. 12E McQuillin,

§ 35.36 at 605.

In conclusion, we find no constitutional or statutory
provision that prohibits enforcement of Anchorage's charter pro-
vision calling for a three-fifths vote of the electorate in order

to sell a major municipal asset.
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Alaska State Senate
663-90-0197

AGO File:
We hope this addresses your concerns, Please do not

hesitate to call this office if you have further questions.

Sincerely yours,

DOUGLAS B. BAILY

ATTORNEY GENERAL

Marjorie L. Odland

Assistant Attorney General

MLO:jr
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PId 187, lot n. o IAlaska 1981). and In view ul
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Virgin Islands action might have an interest in
the foreclosure proceeding. See Restatement
(Second) ol Judgments V ISiSlial 119S21
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CANCN
FABNOWTE, I

This al ans om the Depart
Correct o a contract to .
f minimum sxcuw

nsone |nthe alr i r%a KIL
{) Wj mm % Cer, contested
he mrnrstratrve

%Irt arﬂ' then ] tpggurt a%'?rrmedt X r

ment of mrnrstr onsdecr
ng KILA's protest. This appe

L EACISA\DFF(IEDI\GS

in August 1963, the Bartmento Correc-
tions ("DOC") recerveét ttton tion to see
aro ghfora Iprovr e{ g essional ser-
In the operation ot an adult community
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ate a contract Wit
Alj a notice of Intent tO

N

Xyt Fuimiiu

rves est mrtte
u equent r orginal Re
uest YOpOSals . RFP
in zonrn re uirements rencere A||
rnno

KILA urur eu §1 SE%OH unto
monev t ne Stat A ocate or the

Cl%r?dlit that I%rﬂj Walter MalonroAsu i
Drrector of Statevvr b Pro rams. }or DOC. we

s%\r[ra by the Commissioner 0
DOC Su Humﬁ,h
Its procurement orficer in the matter.

Majoros directed Benjamin ). Fewell, Jr.

DOC'S. Program Coordl Hator to stablrsh

and it as non-vofing chair I'O 053l

Evalua on a?ommrtte "PEC" or the
&oseoe tin eSsassmr nﬁ%

ves nse lo the
Sb |nn Justice Panner Mar-
|anne McNabi, supmitted s ggaestrons on.t
expenen r% I rc tion urre
for'a PEC mel late
understan nr% rmrtat ons'
of the reside |aJ center However she nel-

ther participated in the Selection of indiviual
PECpart rsn rco ggt t?rem regarding
the ev; uatron or

Aﬁrger RFP evaluatro crrterra fo
ve votrngr}rarnrem rs rate

ro 03] hi .

90 RePEC Fevve

a0 ostat DOCn ofl-

Ivest. DOC ther Is-

d a contract to
KILA proteste e anar.

I. The purpose of the Request for Proposals was
to provide housing security and other services fur
appropriately classified offenders whom DOC
might assign to the ccntci  Alternative place-
ment centers of (his tvpc provide 1)01 wttli

3

placement options for some misdemeanant of-
fenders. and serve as halfway lion Cs foi offend-
ers who arc being released back into the commu-
nity

Alter submission of (he Allvest proposal, (lie
Fairbanks North Star Borough enacted a zoning
change that denied use of (he building proposed
bv Allvest for the purpose intended Tins left
KILA as (he only uviilublc proposer It w.is
alleged (hat KILA's hid was approximately >13" +
000 higher than Allvest s bid
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arnett Magoros Imme rate %a
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y Ium phrey- Ba¥nett concurre

M oros' "‘termrnatron that Reece's alkga-
Uons were |,nfounced

the In ent to gwar
di rcutres Fe
oS not to canoe an re-hid

dectEQBaeJ i
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J. The propmal responses Vv
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0cation

On November 21 1959, DOC sr ned the
tﬂ] ATh/est t0 commen nu

Vi vesta roxrmat Qne
anQet facl L}[))p %tronsl On

nference Inc
TCC f owner of reco wasrnorme

e due on lit before
-September 18, 1138M DOC received Allvext *
proposal on September 15. NIJV  On September
17 KILA informed DOC (hat although il had
delivered its propottd to a private delivery ser-
vice m Fairbanks, the weather condition* were
hi bad m Juneau ih.it plane* were unable to
land. In order to promote lutrncxx and competi-
tion. the program coordinator amended the RI P
to provide for receipt of KILA s proposal See 2
AAC 12850 (authorising extension of solicita-
tion. AllveM objected lo the amendment allow-
ing unv extension of nrne

Allvext had concluded that it would take ap-
proximately 20 day* to bring the Badger Road
facility up to the required standards
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Urban Deveo men “HUD“‘)/e en De artmen
er or COUI‘t
cer
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Cite u

by tho United States Department of Housr'ng
Invaluin

RoaJ ?asetro) o the heann

IS no evr nce outsia e

ft TCC/HUD lease Issue rom
roposer. brc ressure INcre
E (5) tanpu repsure on HUD AIrvest
esfate a?ent to re-
1%arc 1e aval |
aent di ered at did not own
clli u%é and eventuajly a
vvas ex Aljvest
ro>e owner that wou en e Al est to
denied KILAs hid protest on No
m er 10, 1969, KILA pEaPeg denial
ts protest an Nove

concude that Al st Was not  res
othe | trons
use the existing facilities.
b
so 0 rresponded vvrthn ewe[ Humpﬁrey

Bamett, and Layry McKinst assist
attorne genr re uestrng fneusonjag:ﬁ
notrce t o attend

State meetrn a ressing the Allvest con-
tract modrfrca lon reauests or the KILA con-
tracrt dispute, or any megting related to
sue

The Department of Adminisfration anted
KIL@ an admrnrstratrve dbearrng to ad ress
protest ISSUBS rn ute. A
rom May 2 t% June 2, 1
Pursuant to the beafin rcers recommen
datrons the Commissioner of the Depart-
ment. of mrnrstratron enitU KILA'S ap-

peal in September 1

S. Alivest lius lulls pcrtouncd die contract ill
question, a development which normally would
moot this entire appeal. Given these citcuiit-
stances, the State moved to dismiss the appeal
An individual justice ot this :onrt denied ihe
motion, staling that "[wjlillc appellant s claim
that it is cnlllled lo its bid preparation costs mav
be unsuccessful, the appeal is not rendcicd moot
hy the tact that the successful bidder has hilly
performed the eoniraei "

In addition die Stale argues that this court

should rcltisc to address the Issue of bid prepara-

tion costs because KILA tailed lo raise the poult
at the administrative lescl. This is incorrect. In
the November 2. 19S9 notice ol protest letter
from KILA's counsel to the Commissioner ol
DOC. KILA requested that it he awarded the
contract, or in the alternative, dm die contract
be rcadsertised for bid. On November 7. 1980,
KILV's attorney sent the Commisvioncr a supple-
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tff mrstratronsdecrsrm and

agaeal, KILA rais-
ffica ons error, ultimate-

se%%s ’ urv%g re-bigl the contract

preparatron 00stsd

a ment o
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A Alleged Bins in llie Brddrng Process
121 When solicitin ﬁ bids for

0 rnme toa%n%ler brr?s] in

led contra

Ir and honest man
i afrutrae;no i
e

honest! an(rjr?ar Breacho this |
ontra on ngt

SﬁOPOCIint er tO ra$ tl esa
|n in n%[) |on 0

1Jhe reaso IS stan ar Of €-

o T
h‘taé sttaett%e&e D

Sate Unas Antli,, 033 P2ti
II& ‘A revrew

Uades s

onestly consl

o

mcnt tluK requested hid preparation costs Thus.
KILL made the request al the appropriate time.

I»'ndcr tins standard, svc merely seek to deter-
mine whether the agency s decision is suppuncd
by the tails and lias a reasonable basis in law
even if wc mav not agree with the agency's
ultimate determination.” Finibniiki v, Star Don
unth Dill Bin. v doners Ol/iee Ptodt.. 551 P.2d
56. 5S (Alaska 19921 (quoting Pesuro A/aikn Tv-
Imtrmn 'mAViuir Pipe Lute Co.. 74n I*2d 903
(Alaska 1987U.

In jn administrative appeal based on the agen-
cy record, wc accord no deference to the deci-
sion of the superior court and Independently
scnimiuc the administrative action. TVtoro
4/ajLa Petroleum Co, t A'emn Pipe Line Ca.. 746
P2d 896. 903 (Alaska 19871
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Not mpal

010 Was desrponsrble orall DOC
curel nts under . stafewice ror

ro

not | as Ie
A T TP e
Cort‘petltlve advantage to Allvest,

A l%%ggﬁHéeO |CErs to.Near an

ag mtmen
B tee Utes uncler the Administrative

Thegrgr/%rtorshaﬂ aﬁg a 0 I|Ceet; un-

xperrencer t cener |oeo
to"conduct hearings under t scapter
ReIr on this rovrsron LA contel aP

s %u red to
revrergI tes ove?lner
44 6 330 vrhAé”r reads i |n r evant party

Q rﬁgeselgﬁO(r)]S all %rgﬂé] un er

44.62.330-14.62.630 only as o those
functtons fo vrhr AS 44,62.330-14.02.630

8. Under AS 36.30.250 and AS 36.30.560-.585,
the procurement officer must make decisions on
the contract award and also make the determina-
tions necessary on protests. In determining an
award of eoniraci, a procurement officer s initial
duly is as follows

The procurement officer shall award a eon-
iraci under competitive scaled proposals to the
responsible and responsive offeror whose pro-
posal is determined in writing to be the most
advantageous to (he state taking into eonsider-
auon price and die evaluation (actors sci nut in
(he request for proposals.

AS 36.30.2501m.

9. In Us notice of bid protest. KILA presented the
following points:

1 KILA argued that several years ago. (lie
Department of Health and Social Services reject-
ed the facility that Allvest proposed to loose as
insufficient and inappropriate™ for use os a
youth facility. Majoros responded, "A decision
i>y ihc Department of Health and Social Service
(sic) as to ihe suitability ol any piece of property
to meet their needs for a given project has no
bearing on ihc Dcpanmcnt of Corrections (sic)
needs or requirements for this contract.”

2, KILA disputed Majoros' acceptance of All-
vest's proposed location, in lighl of potential
problems with nuisance suns, tuns for taking of
private property, and local zoning laws. .nd
challenged his reliance on ihc negotiation pro-

Nerth the De 9 ;

KILA objects to Majoros” participatio |n D% LS thal are not cover
%gcure_ nt ﬁf@% F Gg at MAL{OYOS byt mrstra ive P?%e ure Act
Ire

(5 ulted In a

62,350 governs dthe@ﬁ
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KILA's Colntentron that Majoros Was are neqe arﬂcange by the statutes relat-

art ent of Adminisfration
ng the agencies listed in

H In adlition, AS 36.3). 670 a) expressly
rom Adml rattve ure
orm earrn e one In

t?re é)ean tef Admrrbsgatron re-

rotest
Th erefore. AS4462350 not E E!
ﬁrgcurement sron reg ?S
e uerr(tJttetStor t?otlgsor jarrn verth eess
ge\I/re Maoros of the obligation t(()joee?vrnO
[)o| lr])rotestjs In an impartial and unhas%\g

WQ

Our revrew of the cord and in
dl ICJ lar OUT COﬂSI eratton of Maoros' re-
se to KILA' ettero rotest, persuades

f.none 0 e I0 emon-
strate IaS Of a Of Imp

i

105 part9 KILA nots hat hfaafu-
cess to rectify any difficulties, claiming that the
failure lo address these issues was arbitrary and
capricious. Majoros responded lhai pursuant lo
ihc RFP's requirements, Alivest provided infor-
mation concerning permits, local zoning ordi-
nances. codes, and law's, and also held a public
hearing. Majoros noted lhai “(t)hc RI P does nol
require total community approval, except
through zoning requirements, but does provide
for expression of community concern and sug-
gestions.”

3. KILA asserted that Majoros inadequately \
considered the effects of the alternative place-
ment center's site upon local property values
Majoros responded that under AS 36.30.250 lie
could consider only price and the evaluation /
(actors set out in the RFP. and no other taclors /
or criteria, when making his decision.

Further, he contended, the RFP required that
comments concerning delects and objectionable
material in the solicitation be made in writing
and received by the purchasing authority at Icost
10 days before the opening of the proposals
Therefore, Majoros concluded that any changes
in ihe RFP's evaluation criteria, such as impact
on property values within (lie vicinity of a rcsi-
demial center, should have been requested with-
in dial time frame. Majoros also staled that no
evidence at the lime ol (he bid indicated thai if
the state complied with local zoning require-
ments. a negative impact on local property val-
ues would occur.

Pl —
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rosvrasbi either in provrn the PE
mmendation, o, avrgrrii ntract to

Alvest rn r%rewrng rejecting KILA'S
rotes ier that

one ; r/t-}sob rovet |rtu\ee%

i el e
varran es

KILA 0 ects are ot materra

2. KILAS &éertton that dvlart

McNabb Had a Severe Conflic
terest 1n_ Violation o Ch)e Executtve
Branch Ethics Act

—.-.r—'-

wr!n KILA asserts that DOC official Mar-

Nabbsrnvo ement In the prepara-
tion of the RFPs "TFE r jpvolvement (Jn a
prior program audit of Allvests Corcova

In further support of its contentions of bias.
KILA points to Majoros” acceptance of Allvcst's
allegedly deficient fire-safcty plan, resident ter-
mination/walking procedures, resident medi-
cal/dental services, and disaster plan. KILA also
questions Majoros' holding that the PEC did not
have an affirmative duty to investigate the repre-
sentations of the bidders

10. KILA also asserts that Majoros' rejection of its
bid protest was urbitrnrv. capricious, and an
abuse of discretion. This argument is without

merit.

11. A material variance from a bid specification
requires rejection of the bid. Cluis tierg. Inc. v.
Stale Dep't of Transp., 680 P.2d 93. 94 (Alaska
1984). A variance is material if it provides a
bidder with a substantial advantage over other
bidders, thus limiting or stifling competition. Id.
All proposals for public contracts must therefore

“substantially comply with all requirements con-

tained in the invitation lor proposals." Kitw v.
Alaska State /lons. Audi.. 512 P.2d 887. <92
(Alaska 1973) (King /) In King | wc stated:
Thus all terms of ASHA's invitation became by
implication part of a valid proposal, in order
that competition among rcdcvelopers remain
equal. Consistent with this well established
principle courts hold that while a “material™
variance from the invitation requires rejection
of the proposal, a "minor™ variance does not
require rejection of the proposal.
Id. (footnote omitted). Wc review the agency's
determination that a bid is responsive lo the
agency's solicitation_under the reasonable basis
standard. Chris 2680 P.2d at 94.

12. Alaska Statute 39.52.150(a) provides:

A public officer, or an immediate family
member, may not attempt to acquire, receive,
apply for, be a party to. or have a personal or
financial interest in a state grant, contract,
lease, or loan if the public olficcr may take or

Branch
Specl JcaJI KILA

EPT. ADMIN. Alaska 1107
R

Almca vroIated the Exectitive

nt er i Anchor %]2
es that h/)lclgtg%1

10r Invg ement \NI

rorge ICI ?Arﬁynth N@WSB Prror
g% Vest as VICe-presi ntr\)lt65

October 1987 roug
The hearing officer rejected KILA'S con-

sfr

tention:

KILA aII %s avrolatton ofthe State ethtrs

ol g

éts
%Yen%e Was rou ht forr]w\e/tlrO aor even Ptrnted
at that would uggest that Ms. McNabh

withhold official action that affects the award,
execution, or administration of the state grant,
contract, lease, or loan.

Also relevant is AS 39.52.110(b):

Unethical conduct is prohibited, but there is
no substantial impropriety if, us to a specific
matter, a public officer's

(1) personal or financial interest in the mat-
ter is insignificant, or of a type that is pos-
sessed generally by the public or a large class
of persons to which the public officer belongs:
or

(2) action or influence would have insignifi-
cant or conjectural effect on the matter.

13. As DOC's Criminal Justice Planner. McNabb
is “responsible for the implementation and facili-
tation of various DOC programs with service
contractors such as KILA and Alivest." She
recently rewrote the DOC standards regarding
the provision of services by various contractors.
Her position requires that she stay in close con-
tact with DOC contractors to ensure that they
understand and comply with those standards.

14. As a former Alivest employee McNabb was
responsible Tor its Alaska operations. KILA
states that McNabb authored and approved the
operations manual, which formed a portion of
the submittal supporting Allvest's bid. Alter
McNabb started work with DOC as a criminal
justice planner, her activities reluting to Alivest
were minimal. At the request of Humphrcv-
Barnett in May 1989, McNabb participated in an
audit of Allvest's Anchorage program to deter-
mine its compliance with DOC standards. The
audit was performed independently of the con-
tract award process and was not intended to be
used in conjunction with the Fairbanks award.
McNabb participated ns one of three evaluators
who concluded that the Alivest program was in
compliance.
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SENT BY:Xerox Telecopier 7021 ! 6-96-81

South Anchorage Coalition FAX

PAGE 1 OF 3

Date: 3/6/97
TO: Rep Joe Green

ATTN: LISA KIRSCH
Fax# (907) 46&4316
FROM: B.K. Powell
Fax# (907) 345-5542
Tel (907) 345-4854
e-raail: amunra@alaska.net
RE: HB 53 AMENDENTS
Message:
Lisa:

Here is our “draft” of suggested amendments to HB 53. Please review and advise. Our suggestions
arcinbold underlined Italics.

One last note, under Section 4. (A) * for its initial period, not to exceed five years, be entered into
with a private tliird-party contractor that is the same person as the third -party contractor
described in (1) of this subsection, and” Perhaps we should look at a five year contract with a
contract review (operational review) at the end of 3 years, and if successful in this review the
additional 2 years (of the contract) is awarded. If not successful in the review then perhaps a 6
morth probation period to adjust to state standards and if standards are not met after probationary

period then a rc-hid ofthe contract should occur.

TP/ 72"

B.K. Powell
South Anchorage Coalition
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FROM: Sooth Anchorage Coalition

RE: House Bill No. 53
In the Legislature ofthe State o f Alaska
Twentieth Legislature-First Session
By Representative Mulder
Introduced: 1/13/97

March 6, 1997

The following represents suggested changes to HB53 as drafted by the South Anchorage
Coalitioa

Section 1 AS 33.30.031 (a) is amended to read:

(a) The commissioner shall determine the availability of state correctional facilities
suitable for the detention and confinement of persons held under authority of state
law or under agreement entered into under (e) of this section. If the commissioner
determines that suitable state correctional facilities are not available, the
commissioner may enter into an agreement with a public or private agency to provide

necessary facilities, subject to the following:

sQ M :
0 f} Ct _<hecommis9ioner mav enter ini0 m B&eemenionly With an agency that
(Al demonstrates the qualifications andexverience to provide a dewee o f custody, care
Nk <Hdiscipline to the extentrequired bv the laws o fthis state; and

(Pipostsan adequate performance bond and paymentbomkand

(C) ifaprivate aeency, demonstrates the capabilityJe.provide thenecessary QUdifjed

Personnelto implementthe termso fthe contract; and

(D iifa private aeency. provides a bond or certificate o finsurance sufficienUo defend
and indemnify the state and the localeovernmentaeainst claims oiKability arim s
front the operation o fcorrectional facilities bv the contractor: and

(Eiin the eventthe services are to be provided in a new correctional facilitywithin the
State ofAlaska”™a public site selection processshallbe implemented”® defnedtvi

J(j "0 L (I1Locd community or poMcaLsubdivision of the state and approval by a sintle
question ballot, approved by a majority o f voters in the afiected community; and
said correctional facility operates under operational standards as dcfjmdJn
\ . XXKXXXXOCt applicable national guidelines

<3 30>
* 1% %!

fc))(*> A* Pl Sec. 33.30.043 Lease of or agreement to use space within a local community,
municipality or political subdivision o fthe state, fa) I the commissioner determines that
itwould be in the best interest o f the state, the commissioner may enter into an agreement
Z"™n /0D  withalocal community, municipality or political subdivision o fthe state for the lease
INTLY by the state of a correctional facility or a part of it or for the use and operation of a

correctional facility ora partofit for the benefit of the state.



SENT BY:Xerox Telecopier 7021 ; 6-86-01 ; 6:30AM ; ALASKAMOLECULAR-> 907 465 431614 3

Sec. 3. Authorization to the successful bidder to lease, or for use of, correctional facility
space with a third-party contractor operation, (a) To relieve overcrowding of existing
correctional facilities, the Department of Corrections may enter in aft agreement to lcmc
space or for use o f space within a correctional facility fhroueh the issuance ofa RFP.
That will house persons who are committed to the custody of the commissioner of
corrections. The agreement to lease or for use entered into under this section is predicated
upon™and must provide for an agreement under which a private qualified and
experienced prison contractor operates the facility by providing for custody, care and
Adiscipline services for persons held by the commissioner o f corrections under authority of

state law.
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Local Consultation—Group Homes
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or recommend altemaiives within
the 40-day period could not be
excused by the sponsor’s alleged
vagueness in describing community
support requirements L'r the resi-
dence, where such description was
reasonably specific.

In Stony Point v New York State
Office of Mental Retardation etc.
(1980, 2d Dept) 78 App Div 2d
858, 432 NYS2d 633, the court
held, under a statute requiring the
sponsor of a proposed community
residence for the mentally disabled
to give written notice of its intent
to establish the residence to the
municipality in which it proposed
to locate the residence, and allow-
ing the municipality 40 days there-
after within which to approve, ob-
ject, or suggest alternative sites,
that a town’s failure to object
within the 40-day period to a pro-
posal to locate such a residence
within it could not be excused by
the alleged vagueness of a spon-
sor’s notice of intent in describing
community support requirements.
The court observed that the spon-
sor, in notifying the town by letter
of its intent to locate a community
residence for mentally disabled
persons within the geographic lim-
its of the town, described the na-
ture of the ci «.templaicd program
and, in a general way, the demands
that the program would place upon
community services. The court
ruled that the sponsor's description
of community support require-
ments, which stated that the resi-
dents would be doing their per-
sonal shopping in the town and
would participate in recreational
and leisure time activities available
in the community under the super-
vision of qualified stalT, was reason-
ably specific.

n»

§ 13 Timing
[a] Consultation

It was held in the following case
that consultation between the
sponsor of a proposed home for
the developmcntally disabled and
the municipality in which it pro-
posed to locate the home was
timely, where the sponsor had not
made an irrevocable commitment
to the particular site at the time of
such consultation.

In Distel v Department of Mental
Health (1984) 138 Mich App 570,
360 NW2d 249. the court held that
the state department of mental
health had complied with the terms
of a statute requiring that the de-
partment, “before planning and
locating” a residential home for
the developmentallv disabled in
any municipality, seek the advice
and consultation of the governing
body of the municipality, where the
depatiment was not irrevocably
bound to j lease of the residence
property at the time of its contacts
with a town supervisor. Property
owners in the neighborhood of a
proposed home sought injunctive
relief against itr establishment, ar-
guing that the department’s con-
tacts with the town supervisor con-
cerning location of the home were
not timely under the statute be-
cause they took place after the de-
partment had entered into a lease
of the premises where the home
was to be located. Observing that
the purpose of the statute was to
provide local authorities with a
meaningful opportunity to express
their views concerning establish-
ment of group homes in their com-
munities, the court held that efforts
to seek their advice and consulta-
tion would be timely if made by
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the department after initial plan-
ning and prior to an irrevocable
commitmcent to establish a home at
thc proposed site. Accordingly, the
department's contacts with the
town supervisor were ruled timely
where they took place prior to final
approval of the lease by state au-
thorities.

[Al Objection or recommendation
of alterratives

Applying statutes requiring that
municipal objections to a proposal
to locate a community residence
for the mentally ill in the munici-
pality, or alternative site recom-
mendations, be made within a cer-
tain period of lime, the courts in
the following cases held that a mu-
nicipality’s failure to object or rec-
ommend alternative sites within
that time precluded it from doing
so later.

Under a statute requiring the
sponsor of a proposed community
residence for the mentally disabled
to give written notice of its intent
to establish the residence to the
municipality in which it is lo be
located and allowing the munici-
pality 40 days thereafter within
which to approve, object, or sug-
gest alternative sites, the court in
Stony Point v New York State
Office of Mental Retardation etc.
(1980, 2d Dept) 78 App Div 2d
858, 432 NYS2d 633, held that a
town could not obtain injunctive
relief against the licensing and op-
eration of such a residence where
it failed to object within 40 davs
alter receiving written notice of the
sponsor's intent to establish the
residence within the town. The
sponsor notified the town by letter
of its intent to locate a community

residence for mentally disabled
persons within the geographic lim-
its of the town, and while indicat-
ing that a specific site had not as
yet been identified, described the
nature of the contemplated pro-
gram and the demands that the
program would place upon com-
munity services. The letter also
specifically referred to the section
of the law under which the sponsor
was proceeding, and recited both
the statutory responses which the
town could make to the proposal
and the 40-day period within which
such responses were due. A meet-
ing between the town board and
the sponsor was subsequently held,
but the town failed to suggest one
or more suitable sites or to object
to the establishment of such a resi-
dence in the town within the 40-
day period, and registered its view
that no safe location for the resi-
dence could be found within the
town only upon being informed,
10 months after the meeting, that
the sponsor was proceeding with
its plans. Reversing an order grant-
ing the town a pre>; ary injunc-
tion against estal ...i.ent of the
residence, the court ruled that if
the town had any objection to the
establishment of a community resi-
dence within its confines, it was
bound by statute to voice its objec-
tion within 40 days as indicated in
the sponsor's letter of intent. The
court rejected the town's argument
that it could not have raised an
objection until after the 40-day pe-
riod had expired due to the alleged
vagueness of the sponsor’s notice
of intent with respect to commu-
nity support requirements for the
residence and the sponsor's failure
to designate a particular site for
the residence in its notice, finding
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that the sponsor's description of
community support requirements
had been reasonably specific, and
observing that the statute did not
require the designation of a partic-
ular site in a sponsor's notice of
intent.

W here a city objected to the site
of a proposed community resi-
dence for the mentally disabled
and suggested to the residence's
sponsor 14 alternative sites, one of
which was selected by the sponsor,
the court in Oswego v Prevost
(1982, 4th Dept) 91 App Div 2d
848, 458 NYS2d 414, app dismd
58 NY2d 1033, 462 NYS2d 443,
448 NE2d 1354, held, under a stat-
ute allowing a municipality 40 days
after notice by a sponsor within
which to approve the proposed
site, suggest alternative sites or
oppose location of any such resi-
dence within the municipality on
grounds that such location would
result in an overconcentration of
such facilities, that the city's failure
to raise such an objection within
the 40-dav period foreclosed it
from doing so later. Noting that
the purpose of the 40-dav period
was to enable a municipality to
hold preliminary heatings and pur-
sue its own investigation of the
matter before determining the
course it intended to follow, the
court reasoned that the municipal-
ity must choose its course within
the statutory period, since preju-
dice and cost to the sponsor would
inevitably increase with delay.

See also Oyster Bay v State
Office of Mental Retardation & De-
velopmental Disabilities (1985, 2d
Dept) 115 App Div 536, 496 NYS
2d 61, in which the court held that
the sponsor of a proposed commu-
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nity home for the mentally re-
tarded was entitled to continue
with its plans to establish the home
where the municipality in which
the home was to be located failed
lo properly object to the home's
establishment within a statutorily
prescribed period of 40 days from
receiving notification of the spon-
sor’s plans.

In the following case, it was held
that a local government unit's right
to a statutorily prescribed period
of time within which to suggest
further alternative sites, after a
sponsor's rejection of its original
alternative site proposals, was not
violated by the sponsor's action in
scheduling a hearing before expira-
tion of the statutory’time, since the
hearing was not actually conducted
until after the expiration of such
time.

Dismissing the petition of a local
planning board to annul an admin-
istrative decision approving the lo-
cation of a community residence
for the mentally disabled within its
jurisdiction, the court in Co. Imu-
nity Board No. 3 v New York,
Olf.ce of Mental Retardation & De-
velopmental Disabilities (1980. 2d
Dept) 76 App Div 2d 851. 428
NYS2d 520. held that the board
was not denied its right to a statu-
torily prescribed time within which
to suggest further alternative sites
after the residence's sponsor re-
jected its original alternative site
proposals, by the sponsor's action
in scheduling an administrative
hearing before expiration of the
statutory time. The statute in ques-
tion allowed the hoard 15 days
after rejection by the sponsor of its
alternative site proposals, within
which to suggest further allerna-
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lives, before it could be concluded
that there was sufficient lack of
agreement to warrant the schedul-
ing of a factfinding hearing. The
court found that although the
sponsor had scheduled a factfind-
ing hearing only 10 days after re-
jecting the board’s alternative site
suggestions, the hearing was not
actually held until 23 days after
such rejection, thereby exceeding
the statutory period within which
the board could suggest further
alternatives by 8 days. The court
ruled that the board's failure dur-
ing this 23-day period to suggest
further alternative sites, or lo seek
deferral of the hearing in order to
posit further alternatives, justified
the sponsor's conclusion (hat there
was sufficient disagreement be-
tween the parties regarding a pro-
posed site to warrant invocation of
a formal hearing.
€] Hearing

It was held in the following case
that the failure of an administrative
agency to conduct a hearing on
municipal objections to the loca-
tion of a proposed community
home for the mentally ill within a
certain time prescribed by statute
did not render the agency's deter-
mination void, where such time
limits did not relate to the essence
and substance of the act to be
performed and the municipality
was not prejudiced by the delay.

In Pleasant Valley v Wassaic De-
velopmental Disabilities Services
Ollice (1983. 2d Dept) 92 App Div
2d 513, 459 NYS2d 109. the court
held that the failure of the commis-
sioner of mental retardation to
conduct a hearing on a (o.vn's ob-
jections to the location within it or
two community residences for the

mentally retarded, within a certain
time fixed by statute, did not inval-
idate the commissioner's decision
authorizing the establishment of
the residences in the town. The
statute required that the commis-
sioner hold a hearing on a munici-
pality's objection to the location in
it of any such residences within 15
days of a request for such a hear-
ing, but the commissioner did not
hold a hearing on the town's objec-
tion to establishment of the resi-
dences in question until 61 days
after its request therefor. In dis-
missing a petition by the town for
judicial review of the commission-
er's decision, the court held that
the 15-day provision was directory
rather than mandatory, since it did
not relate to the essence and sub-
stance of the act to be performed.
The court said that the commis-
sioner's failure to conduct a hear-
ing within 15 days of the town's
request actually benefited the town
by giving it more time to prepare
for the hearing, and that this tech-
nical departure from the statutory
time limit did not frustrate the
purpose of the statute to foster
communication and co-operation
between state agencies and local
communities in the site selection
process.
Id] Derision

Courts in the following cases
held that an administrative decision
to approve the location of a com-
munity home for the mentally ill
within a particular municipality was
not invalidated by failure to render
the decision within a statutorily
prescribed time after hearing on
municipal objections, ruling that
such time limits were directory
only, and not mandatorv.
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In Pleasant Valley v Wassaic De-
velopmenial Disabilities Services
Office (1983, 2d Dept) 92 App Div
2d 543, 459 NYS2d 109, the court
held that the failure of tl.e commis-
sioner of mental retardation to
render a decision on a town's ob-
jections to the location within it of
two community residences for the
mentally retarded, until just after a
time period fixed by statute, did
not invalidate the commissioner’s
decision authorizing the establish-
ment of the residences in the town.
The statute requited that the com-
missioner render a decision on a
municipality's objection to the lo-
cation within it of any such resi-
dences within 30 days of hearing
an such objection, but the commis-
sioner did not render a decision on
the town’s objection to the resi-
dences in question until 31 days
after the hearing. In dismissing a
petition by the town for judicial
review of the commissioner's deci-
sion, the court ruled that the 30-
day provision was directory rather
than mandatory, as it did not relate
to the essence and substance of the
act to be performed, and that the
commissioner's failure to render a
decision within 30 days of hearing
did not frustrate the purpose of
the statute to foster communica-
tion and co-operation between
slate agencies and local communi-
ties in the site selection process.

Similarly, in Oyster Bay v Webb
(1985, 2d Dept) 111 App Div 2d
760, 490 NYS2d 247, the court,
reasoning that a statute requiring
the state commissioner of mental
retardation lo render a decision as
to the location of a community
residence for the mentally disabled
within 30 days of hearing on mu-
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nicipal objections was directory
only and not mandatory, held that
a decision rendered more than 30
days after hearing would not be
annulled on that ground, at least in
the absence of undue delay. The
court accordingly affirmed an ad-
ministrative decision to establish a
community residence at a location
other than that desired by the
town.

§ 14. Nonattendance by agency at
local meeting

In the following case, it was held
that a state administrative agency
had fulfilled its statutory duty to
co-operate with local units of gov-
ernment in selecting sites for
group homes for the emotionally
disturbed, despite its failure to at-
tend a meeting with local residents
and city officials concerning the
location of several such homes.

In Livonia v Department of So-
cial Services (1985) -123 Mich 466.
378 NW2d 402, the court held that
the stale department of social ser-
vices, seeking to authorize the loca-
tion of several group homes for
the emotionally disturbed in a par-
ticular city, had complied with a
statute requiring (he department to
co-operate with other state agen-
cies and local units of government
in administering an act providing
for the licensure of such homes
after notice to and consultation
with the municipalities in which
they are to be located, where the
city's only allegation of nonco-op-
eration was the failure of depail-
ment representatives to attend a
scheduled meeting of city officials
and concerned residents regarding
location of the homes, which meet-
ing the department claimed it was
not aware of and lo which it had
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not been invited. The court ob-
served that department representa-
tives had attended a later meeting
with city officials and residents, and
accordingly affirmed an administra-
tive decision approving the loca-
tion of the homes.

8 15. Informal contacts

In the following case, the court
held that informal contacts be-
tween the sponsor of a proposed
community home for the develop-
mentally disabled and a town su-
pervisor constituted sufficient com-
pliance with a statute requiring the
sponsor lo seek the advice and
consultation of the municipality in
which the home is to be located,
where the statute prescribed no
particular method by which such
advice and consultation was to be-
sought and did not require that
consultation be actually obtained
or that any advice be heeded.

In Distel v Department of Mental
Health (1984) 138 Mich App 576,
360 NW2d 249. it was held that
the state department of mental
health had complied with the terms
of a statute equiring that (he de-
partment. bi >re planning and loc-
ating a rc'. ntial home for the
devclopmenljlly disabled in any

municipality, "seek the advice and
consultation™ pf the governing
body of the municipality in which
the home is to be located, although
it merely had informal consultation
with an official. Property owners in
the neighborhood of a proposed
home sought injunctive relief
against its establishment, arguing
that the statute had not been com-
plied with because the department
liad failed to obtain a discussion of
the home at a public meeting be-
fore the township board and had
only made informal contacts with
the town supervisor concerning the
proposed home. In affirming a de-
nial of injunctive relief to the prop-
erty owners, the court noted that a
public meeting had. in fact, been
held. The court further observed
that the statute required only that
the department "seek" advice and
consultation of the local governing
body, not that such advice and
consultation be actually obtained
or heeded. Also noting that the
statute did not prescribe any par-
ticular method bv which advice and
consultation was to be sought, the
court held that the department's
informal contacts with the town
supervisor constituted sufficient
compliance with the statute.

Consult POCKET FART in this volume for lalcr cases

1127



0-LSO!94\K

HOUSE BILL NO. 53
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE MULDER

Introduced: 1/13/97 j
Referred: State Affairs, Finance

A BILL j
FOR AN ACT ENTITLED

"An Act relating to the authority of the Department of Corrections to contractj
for facilities for the confinement and care of prisoners, and annulling a regulation
of the Department of Corrections that limits the purposes for which an agreementi
with a private agency may be entered into; authorizing an agreement by which;
the Department of Corrections may, for the benefit of the state, enter into one
lease of, or similar agreement to use, space within a correctional facility that is
operated by a private contractor, and setting conditions on the operation of the'
correctional facility affected by the lease or use agreement; and giving notice of
and approving a lease-purchase agreement or similar use-purchase agreement forI

the design, construction, and operation of a correctional facility, and setting;

conditions and limitations on the facility’s design, construction, and operation."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
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1 * Section 1. AS 33.30.031(a) is amended to read:

2 (a) The commissioner shall determine the availability of state correctional
3 facilities suitable for the detention and confinement of persons held under authority of
4 state law or under agreement entered into under (e) of this section. If the
5 commissioner determines that suitable state correctional facilities are not available, the
6 commissioner may enter into an agreement with a public or private agency to provide
7 necessary facilities, subject to the following:

8 (1) the commissioner mav not enter into an agreement with an
9 agency that is unable to provide a degree of custody, care, and discipline to the
10 extent required bv the laws of this state:

11 (2) correctional [ CORRECTIONAL] facilities provided through
12 agreement with an [A PUBLIC] agency for the detention and confinement of persons
13 held under authority of state law may be in this state or in another states

14 (3) correctional [ CORRECTIONAL] facilities provided through [
15 agreement with an [A PRIVATE] agency

16 (Ai mav provide for the detention and confinement of all
17 persons held bv the commissioner under authority of state law, whether
18 charged with or convicted of felonies or misdemeanors, without regard to i
19 the custody classifications for prisoners as determined bv the
20 commissioner, unless the security of the facility is inconsistent with those
21 custody classifications: and
22 (B) mav not bv regulation be restricted or limited bv the
23 commissioner to use only for prisoners involved in certain rehabilitative or
24 treatment programs authorized bv law [MUST BE LOCATED IN THIS
25 STATE UNLESS THE COMMISSIONER FINDS IN WRITING THAT (1)
26 THERE IS NO OTHER REASONABLE ALTERNATIVE FOR DETENTION
27 IN THE STATE; AND (2) THE AGREEMENT IS NECESSARY BECAUSE
28 OF HEALTH OR SECURITY CONSIDERATIONS INVOLVING A
29 PARTICULAR PRISONER OR CLASS OF PRISONERS, OR BECAUSE AN
30 EMERGENCY OF PRISONER OVERCROWDING IS IMMINENT. THE
31 COMMISSIONER MAY NOT ENTER INTO AN AGREEMENT WITH AN '
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