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L e g is la t iv e

T o  th e  p o in ts  o f  y o u r  in q u iry  o f  e& rlie r to d a y  —

1. F r o m  th e  o r ig in a l w o rk  o rd e r  requ est, I  om itte d  " o r  p o li t ic a l s u b d iv i s i o n " - in  th e  c o n te x t 
o f  lo c a l g o v e rn m en t , the p o li t ic a l su b d iv is io n s  o f  the state a re  its c it ie s  and  b o ro u g h s . S in c e  
"m u n ic ip a li t y "  a lr e a d y  c o v e rs  b o th , a d d in g  " p o li t ic a l s u b d iv is io n "  ad d s  n o th in g .

2 . In  th e  s ta te 's M u n ic ip a l C o d e , p ro v is io n  f o r  d u a l m a jo r i t ie s  is  n o t u n k n o w n . L o o k ,  f o r  
e x a m p le , a t A S  2 9 . 0 6 .2 8 0 ( a ) ,  2 9 . 3 5 .3 3 0 ( c ) ,  and  2 9 . 3 5 .4 5 0 ( a ) ( 2 ) .

In  th is  am en dm en t , i f  y o u  w an t a  d u a l m a jo r i t y  to  h ave  to  a p p ro v e  the fa c i li t y , the  m a jo r i t ie s  
to  be  o f  a l l  re s id en ts  o f  th e  m u n ic ip a lity  and  a l l  re s id en ts  w ith in  the im m ed ia te  a re a , c o n s id e r 
th e  f o l lo w in g :

— u s in g  a  tw o -m i le  ( o r  th re e -m ile , o r  f iv e -m i le )  ra d iu s  and  re q u ir in g  tha t the m a jo r i t y  
o f  the  re s id e n ts  o f  th e  a re a  s h a ll a ls o  a p p ro v e  the  p ro p o s e d  fa c i l i t y ; th is  is the  p ro c e s s  used  
fo r  v o te s  o n  is su an ce  o r  s u sp e n s io n  o f  issu an ce  o f  l iq u o r  lic e n s e s  in  s m a ll tow n s , bu t it has 
o b v io u s  d raw b a c k s  i f  it is  to  be a p p lie d  in  an  u rb an  a re a ; o r

— u s in g , f o r  a fa c i l i t y  to  be  lo c a ted  in a  b o ro u g h  and  w ith in  a  c ity  o f  that b o ro u g h , 
a d u a l m a jo r i t y  c o n s is t in g  o f  a  m a jo r i ty  o f  a l l v o te rs  o f  th e  b o ro u g h  and  a ls o  a l l v o te rs  o f  the 
c i ty ; o r

— u s in g , f o r  a  fa c i l i t y  to  be lo c a te d  in  a  b o ro u g h  o u ts id e  o f  a n y  c ity  o r  in  a u n if ie d  
m u n ic ip a li t y , a  d u a l m a jo r i t y  c o n s is t in g  o f  a  m a jo r i t y  o f  a l l  v o te r s  o f  th e  b o ro u g h  and  a ls o  
a  m a jo r i t y  o f  a l l  v o te rs  o f  the  a ffe c te d  s e rv ic e  a re a ; in  the  c a se  o f  a  m u n ic ip a li t y  tha t h as  
d e s ig n a ted  c o m m u n ity  c o u n c i ls , c o n s id e r su b s titu tin g  th e  a re a  s u b je c t  to  th e  ju r i s d ic t io n  ( i f  
th a t is  th e  p ro p e r  te rm ) o f  the  a p p ro p r ia te  c o m m u n ity  c o u n c i l; in  an  u rb an  a re a  h a v in g



R e p re s e n ta t iv e  J o e  G re e n  
M a rc h  1 1 , 1 9 9 7  
P a g e  2

m u lt ip le  e le c t io n  ( o r  s e n a te ) d is tr ic ts  f o r  p u rp o s e s  o f  e le c t in g  m em b e rs  o f  th e  s ta te  
le g is la tu r e , th e  c o n c u r re n t m a jo r i t y  c o u ld  be  o f  th e  v o te rs  w ith in  th e  e le c t io n  ( o r  s e n a te ) 
d is t r ic t  in  w h ic h  th e  fa c i l i t y  m a y  be  c o n s tru c te d ; in  m u n ic ip a lit ie s  u s in g  s in g le -  o r  d u a l-  
m e m b e r ( i .e . n o t  " a t - la rg e " ) a s s em b ly  d is tr ic t to  e le c t m em b e rs  to  the  b o ro u g h  a s s e m b ly , th e  
c o n c u r re n t  m a jo r i t y  c o u ld  b e  o f  th e  v o te rs  w ith in  th e  a p p ro p r ia te  a s s e m b ly  d is t r ic t .

W h o  w i l l  p a y  f o r  th e  e le c t io n (s )  a t w h ic h  a l l  o f  th is  w i l l  b e  d e te rm in e d ?  T h e  b i l l  a n d  th e  
a m e n d m e n t d o  n o t  s p e c ify .

3 . T h e  a s s e r t io n  in  te s t im o n y  tha t th e re  a re  v e ry  fe w  m u n ic ip a li t ie s  in  A la s k a  is  in c o r re c t . 
T h e re  a re , a t p re s e n t , o n  th e  o rd e r  o f  16  b o ro u g h s  and  u n i f ie d  m u n ic ip a lit ie s  a n d  in  e x c e s s  
o f  1 4 0  c it ie s . A l l  o f  th e se  a re  m u n ic ip a lit ie s .

J B C :g lc  
9 7 - 1 6 2 .g lc



i s  A K .  D o e s  " m u n i c i p a l i t y "  a s  u s e d  in  t h e  A S  h a v e  a  m e a n in g  t h a t  
i n c lu d e s  v i l l a g e s ,  b o r o u g h s ,  e t c . ,  o r  d o e s  i t  l i t e r a l l y  m e a n  
m u n i c i p a l i t i e s ?  I  k n o w  i n  H B  2 2  w e  u s e d  l a n g u a g e  t h a t  M i k e  F o r d  
s u g g e s t e d  w h i c h  I  b e l i e v e  w a s  " a n d  p o l i t i c a l  s u b d i v i s i o n s  o f  t h e  
s t a t e . "

C o u ld  y o u  p l e a s e  l e t  m e  k n o w  w h e t h e r  y o u  t h i n k  t h e s e  c h a n g e s  
w i l l  h a v e  th e  d e s i r e d  e f f e c t ?  C h a i r m a n  G r e e n  w a s  p a r t i c u l a r l y  
c o n c e r n e d  w h e t h e r  o r  n o t  t h e  l e g i s l a t u r e  c o u ld  g i v e  a  c o m m u n i t y  th e  
p o w e r  t o  o v e r r i d e  th e  m u n i c i p a l i t y ' s  d e c i s i o n  t o  l o c a t e  a  p r i s o n  a t  a  
p a r t i c u l a r  s i t e .

O n e  f i n a l  m i n o r  w o r d  c h a n g e .  C h a i r m a n  G r e e n  t h o u g h t  t h a t  t h e  
u s e  o f  t h e  w o r d  " a t "  o n  l i n e s  5  a n d  11  ( f i r s t  a p p e a r a n c e )  o f  
a m e n d m e n t  0 - L S 0 1 9 4 \ K . 3 2  w a s  a k w a r d  s i n c e  t h e  " c o r r e c t i o n a l  
f a c i l i t y "  d o e s  n o t  y e t  e x i s t .  H e  w i l l  d e f e r  t o  y o u r  d r a f t i n g  e x p e r t i s e  i f  
t h i s  i s  t h e  o n l y  w a y  t o  c o n v e y  o u r  in t e n t .

T h a n k s  f o r  y o u r  h e lp .
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  

T O :  H B  5 3

1 P a g e  1 , l in e  8 :

2  D e le t e  " a n d  g iv in g  n o t ic e  oF '

3  In s e r t  " g iv in g  n o t ic e  o f ,  a u t h o r i z in g , "

4  P a g e  1 , l in e  10 :

5  D e le t e  " , c o n s t ru c t io n , a n d "

6  In s e r t  " a n d  c o n s t ru c t io n  o f  a  c o r r e c t i o n a l  fa c i l i t y ,  a u t h o r i z in g  a n  a g re e m e n t  f o r
7  t h e "

8  P a g e  1 , l i n e  1 1 , f o l lo w in g  " o p e r a t io n " :

9  In s e r t  " ;  a n d  a m e n d in g  th e  d u t ie s  a n d  re s p o n s ib i li t ie s  o f  th e  s ta te  b o n d  c o m m it t e e

1 0  in  c o n ju n c t i o n  w ith  le a s e -p u rc h a s e  a g re e m e n ts , u s e -p u rc h a s e  a g re e m e n t s , a n d  o t h e r

11 a g r e e m e n t s  t o  u se  a  f a c i l i t y  a s  th o s e  a g re e m e n ts  r e la t e  t o  c o r r e c t i o n a l  fa c i l i t i e s "

1 2  P a g e  2 ,  l in e  9 :

13  D e le t e  " t h a t "

1 4  In s e r t  " f o r  th e  o p e r a t i o n  o f  a  c o r r e c t i o n a l  fa c i l i t y  i f  th e  a g e n c y "

15  P a g e  3 , f o l lo w in g  lin e  2 5 :

16  In s e r t  a  new  b i l l  s e c t io n  to  re ad :

17  " *  S e c . 3 .  A S  3 7 .1 5 .1 4 0  is  am en d ed  to  re ad :

18 S e c . 3 7 .1 5 .1 4 0 .  D u t ie s  o f  s ta te  b o n d  c o m m it te e . T h e  sta te  b on d  c om m itte e

19  s h a l l

2 0  £11 ad op t the re s o lu t io n  and  p rep a re  the d o c u m en ts  n e c e s sa ry  f o r  the

2 1  is s u a n c e , s a le , and  d e liv e ry  o f  b o n d s i
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1 (2) manage the in te rim  and long-term financ ing and re financ ing

2 o f correctional facilities acquired bv the state through lease-purchase agreements:

3 exercise o f a u th o rity under this paragraph shall be in accordance w ith lease-

4 purchase agreements authorized bv law under AS 36.30.085."

0-LS0194\K.3S

5  R e n u m b e r  th e  fo l lo w in g  b i l l  s e c t io n s  a c c o rd in g ly .

6  P a g e  4 , l in e  2 7 :

7  D e le t e  "sec . 4 "

8  In s e r t  "sec . 5 "

9  P a g e  5 , l in e  3 , f o l lo w in g  " fa c i l i t ie s ," :

1 0  In s e r t  "th e  s ta te , a c t in g  th ro u g h "

11 P a g e  5 ,  l in e  6 , fo l lo w in g  "d e s ig n " :

1 2  D e le t e  " , c o n s tru c t io n , a n d  o p e ra t io n "

13  In s e r t  "an d  c o n s t ru c t io n "

1 4  P a g e  5 , l in e  7 ,  fo l lo w in g  " c o r re c t io n s " :

1 5  In s e r t  " , and , in  c o n ju n c t io n  w ith  t ' e  d e s ign  and  c o n s t ru c t io n  o f  th e  c o r re c t io n a l

1 6  fa c i l i t y , m a y  e n te r in to  a sep a ra te  ag re em en t to  o p e ra te  the c o r re c t io n a l fa c i l i t y .  U n d e r  th is

1 7  s u b se c t io n , the  D ep a rtm en t o f  A d m in is t ra t io n  m ay  act as the le s s e e  u n d e r the  le a s e -p u rc h a s e

18 a g re em en t o f  the c o r re c t io n a l fa c i l i t y  an d  m a y  re p re se n t the s ta te  in  o b ta in in g  a n d  e n te r in g

1 9  in to  th e  a g re em en t to  o p e ra te  the c o r re c t io n a l fa c i li t y "

2 0  P a g e  5 , l in e  8 :

2 1  D e le t e  " (b )  -  ( e )  and  ( g ) "

2 2  In s e r t  " (b )  -  ( h ) "

2 3  P a g e  5 , l in e  12 :
2 4  D e le t e  "a g re em en t"
2 5  In s e r t  " le a se -p u rc h a se  ag re em en t, u se -pu rch ase  ag re em en t, o r  o th e r  a g re em en t to  u se
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0 -L S 0 1 9 4 \K .3 5

1 a  f a c i l i t y "

2  P a g e  5 ,  l in e  1 4 :

3  D e le te  "D e p a r tm e n t o f  C o r re c t io n s  u n d e r the le a se  o r  u se "

4  In s e r t  "s ta te  u n d e r th e "

5  P a g e  5 , l in e  2 9 :

6  D e le t e  " le a s e -p u rc h a se  o r  u se -p u rc h a se  ag re em en t"

7  In s e r t  "a g re em en t to  o p e ra te  the  c o r re c t io n a l fa c i l i t y "

8  P a g e  5 , l in e  3 1 ,  th ro u g h  p ag e  6 , l in e  1:

9  D e le te  "d e s ig n ed , c o n s tru c te d , and "

1 0  P a g e  6 , lin e s  2 - 4 :

11 D e le t e  " th e  a g re em en t d e s c r ib e d  in th is su b se c tio n  is m ad e  f o r  the  p u rp o s e  o f

12  a c q u ir in g , im p ro v in g , and  m a in ta in in g  the c o r re c t io n a l fa c i li t y  s tru c tu re  u n d e r A S  3 6 .3 0 .0 8 5 ,

13  a n d  is  e x c lu s iv e  o f  o n e  o r  m o re  a g re em en ts "

14  In s e rt  "th e  ag reem en t d e sc rib ed  in  th is p a rag raph  is m ade f o r  the p u rp o s e  o f  o p e ra t in g

15 an d  m a in ta in in g  the c o r re c t io n a l fa c i l i t y  u n d e r A S  3 6 .3 0 .0 8 5  and m a y  in c lu d e  p ro v is io n s , o r

1 6  m a y  b e  e x c lu s iv e  o f  o n e  o r  m o re  a g re em en ts , as a u th o r iz e d  b y  ( 2 )  o f  th is  s u b s e c t io n ,"

17  P a g e  6 , l in e  6 :

18  D e le te  "o p e ra t in g "

19  P a g e  6 , lin e s  2 6  - 2 7 :

2 0  D e le te  a l l  m a te r ia l a n d  in se rt :

2 1  " ( f )  W ith  respec t to  a  c o r re c t io n a l fa c i l i t y , the d e s ig n  and  c o n s t ru c t io n  o f  w h ic h  is

2 2  d e s c r ib e d  in  (a )  o f  th is s e c t io n ,

2 3  ( 1 )  the s ta te  s h a ll m a k e  le a se  p a ym en ts  u n d e r the le a s e -p u rc h a s e , u s e -

2 4  p u rc h a se , o r  o th e r  ag re em en t to  u se  a  fa c i li t y  o n ly  f r o m  c u rre n t ly  a p p ro p r ia te d  fu n d s , a n d  a l l

2 5  p a ym en ts  a re  su b je c t to  a p p ro p r ia t io n ;

2 6  ( 2 )  n o tw ith s ta n d in g  A S  3 6 . 3 0 .0 8 5 ( c ) ( 1 ) ,  the  te rm  o f  the a g re em en t m a y  n o t
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1 e x c e e d  3 0  y e a rs ;

2  ( 3 )  the a g re em en t m a y  in c lu d e  o th e r te rm s and  c o n d it io n s  ag re e d  u p on  b y  the

3  p a r t ie s ;

4  ( 4 )  the state m a y  e n te r  in to  con trac ts  f o r  c red it enh an cem en t o f  the  ag re em en t

5  in  o r d e r  to  l im i t  the  re c o u rs e  o f  th e  p ro v id e r  o f  c re d it en h an cem en t s o le ly  to  the  s e c u r ity

6  p r o v id e d  u n d e r th e  a g re em en t;

7  ( 5 )  the s ta te  m a y  g ra n t a s e cu rity  in te re s t in  p ro p e r ty  a c q u ire d  u n d e r the

8  a g re em en t : the  s e cu rity  in te re s t m a y  be  p e rfe c ted  as p ro v id e d  b y  A S  4 5 .0 1  -  A S  4 5 .0 9  o r  as

9  o th e rw is e  p ro v id e d  b y  la w  f o r  p e r fe c t in g  lie n s  on  re a l e s ta te ;

1 0  ( 6 )  the  a g re em en t an d  con trac ts  f o r  c red it enh ancem en t e n te re d  in to  u n d e r the

11 l im ita t io n s  se t o u t  in  ( 4 )  a n d  ( 5 )  o f  th is  sub sec tion  d o  n o t c on s titu te  a  d eb t o r  the c on tra c t in g

1 2  o f  in d eb tedn ess  u n d e r a s ta tu te  l im it in g  deb t o f  the state o r  u n d e r a rt. I X ,  se c . 8 , o f  the  sta te

13  c o n s t i tu t io n ;

1 4  ( 7 )  the s ta te  b o n d  c om m itte e

1 5  (A )  m a y  p ro v id e  f o r  the issuance  o f  c e rt if ic a te s  o f  p a r t ic ip a t io n  in

1 6  f in a n c in g  the d e s ig n  an d  c o n s t ru c t io n  o f  the c o r re c t io n a l fa c i l i t y  a u th o r iz e d  b y  th is

1 7  s e c t io n ; i f  the state b o n d  c om m itte e  a u th o rize s  issuance o f  c e rt ific a te s  o f  p a rt ic ip a tio n

18  an d  i f  p a ym en t is  c o n d it io n e d  u p on  p a ym en t by  the sta te  u n d e r the a g re em en t w ith

1 9  re sp e c t to  w h ich  the c e r t i f ic a te s  re la te , the c e rtific a te s  o f  p a rt ic ip a t io n  in  p a ym en ts  to

2 0  b e  m ad e  u n d e r the  a g re em en t d o  n o t c on s titu te  a d eb t o r  th e  c o n tra c t in g  o f  an

2 1  in d eb ted n ess  u n d e r a  s ta tu te  lim it in g  the d eb t o f  the state o r  u n d e r a rt . I X ,  sec 8 , o f

2 2  the  sta te  c o n s t itu t io n ;

2 3  ( B )  m a y  g iv e  the state a p p ro v a l to  en te r in to  a g re em en ts  w ith  tru s tees

2 4  re la t in g  to  the a g re em en t an d  the issu an ce  o f  c e rtific a te s  o f  p a rt ic ip a t io n  w ith  re sp e c t

25 to it.

2 6  (g )  F o r  the p u rp o s e s  o f  f in a n c in g  o r  re fin a n c in g  a c o r re c t io n a l fa c i l i t y  d e sc rib e d  in

2 7  th is  s e c t io n , th e  le s s o r  m a y  a ss ig n  a l l  o r  a p a rt o f  the  le s s o r ’ s in te re s t in  th e  le a se -p u rc h a s e ,

2 8  u s e -p u rc h a se , o r  o th e r a g re em en t to  u se  a  c o rre c t io n a l fa c i li t y  d e sc rib ed  in  th is  se c t io n . T h e

2 9  le s s o r  m a y  a ss ig n  the le s s o r ’ s in te re s t to  an in v e s to r  o r  to  a  tru s tee  f o r  th e  p u rp o s e  o f  is su in g

3 0  c e r t i f ic a te s  o f  p a r t ic ip a t io n . T h e  a s s ig n m en t a u th o r iz e d  b y  th is  su b se c tio n  m a y  b e  f o r  the

3 1  p u rp o s e  o f  p ro v id in g  in te r im  fin a n c in g  p rep a ra to ry  to  lo n g -te rm  fin an c in g  f o r  the c o rre c t io n a l

3 2  fa c i l i t y  o r  f o r  lo n g - te rm  f in a n c in g  f o r  the c o r re c t io n a l fa c i l i t y . U n d e r  th is  su b se c tio n ,

0-LS0194MC.35
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( 1 )  the le s s o r  m ay  n o t m ake  an a s s ig nm en t o f  the a g re em en t u n le s s  the  le s s o r  

f i r s t  o b ta in s  th e  a p p ro v a l o f  th e  c om m is s io n e r o f  a d m in is t ra t io n ; and

( 2 )  w h en  th e  le s s o r  h a s  m ade  an  a s s ig n m en t o f  th e  a g re em en t ,

(A )  th e  le s s e e ’ s o b lig a t io n  to  p a y  re n t is  in d e p e n d e n t o f  a n y  

re q u irem en t o f  th is  sec tion  w ith  respect to  the d e s ig n , c o n s tru c t io n , o r  o p e ra t io n  o f  the 
c o r re c t io n a l fa c i l i t y ;

( B )  th e  le s s e e ’ s o b lig a t io n  is s u b je c t to  fa i lu r e  b y  th e  s ta te  to  

a p p ro p r ia te  m o n e y  to  m a k e  the  p a ym en ts  re q u ire d  b y  the  le a se  o b lig a t io n ;

(C )  e x c ep t as p ro v id e d  in  ( B )  o f  th is  p a ra g ra p h , th e  o b lig a t io n  o f  the 

le a s e  is  n o t  s u b je c t to  ab a tem en t, s e t - o f f , o r  re d u c t io n  o f  a n y  k in d  b y  re a s o n  o f  a 

re q u ire m e n t o f  th is  s e c tion  o r  b y  re a s o n  o f  a  b re a c h , fa i lu r e  o f  p e r fo rm a n c e , o r  

a n o th e J act o r  om is s io n  b y  the c on tra c to r , le s s o r , the  sta te , o r  a  s ta te  a g e n cy  o r  o f f i c e r ;  

a n d

CD) the ag re em en t m ay  b e  m o d i f ie d  f o r  p u rp o s e s  o f  re fu n d in g  it  and  

a n y  c e r t i f ic a te s  o f  p a rt ic ip a t io n  issued  w ith  re sp e c t to  it ."

R e le t t e r  the  f o l lo w in g  su b se c tio n  a c c o rd in g ly .

P a g e  6 , l in e  3 0 :

D e le t e  "se c . 3 "

In s e r t  "se c . 4 "

P a g e  7 ,  f o l lo w in g  lin e  1:

In s e r t  a  n ew  su b se c tio n  to  re ad :

" ( P  S u b se c t io n  (a )  o f  th is  s e c tion  c on s titu te s  th e  n o tic e  and  a p p ro v a l re q u ire d  b y

A S  3 6 . 3 0 .0 8 5 . "

P a g e  7 ,  l in e  9 :

D e le t e  "se c . 4 "

In s e r t  "se c . 5 "

..ill MI i ■■ .. ■ i m w j  II I ■
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Nikiski halfway house passes hurdle
>y STEVE KADEL
'onlnsula Clarion

A proposed halfway house in Nikiski got 
i green light Wednesday.
The Kenai Peninsula Borough Assembly, 

nccting as the Board of Adjustment, upheld
i planning commission decision to grant a 
.md-use permit for a Department o f 
orrections halfway house at North Star 
ixlge.
About 55 people attended Wednesday’s 

uccling. After public testimony for and

against the halfway house, many citizens 
stayed more than an hour as the board met 
behind closed doors to discuss the appeal.
Audience members, most of whom were 

Nikiski residents, weren’t happy about the 
decision —  or the manner in which it was 
reached.
‘‘What’s the story about you going into a 

secret meeting when we’re all sitting here?" 
a man asked as board members returned to (he 
borough assembly chambers.
Jack Brown was the only board member 

opposed to making the decision in private.

Doing so would add even more uncertainty to 
an already sensitive issue, he said.
Brown said he voted in favor of the appeal 

by Janet Miller to overturn the planning com­
mission decision. Drew Scalzi said lie voted 
to uphold the original decision.
Other board members didn’ t reveal how 

they voted, although Mike Wiley said it was 
a 6-3 vote.
Brown predicted the board's decision 

won’ t be tiie final chapter in (he halfway 
house saga.
‘‘What we do today will more than likely

end up in court,” Brown said.
Bourd members cited possible future 

appeals as a reason for not discussing (licit 
decision in detail.
Sandra Wicks, an attorney representing 

Allvest Inc. of Anchorage, a rehabilitative 
services company, agreed with Brown's 
assessment.
‘‘This is probably going to get appealed to 

the Superior Court," Wicks said.
Allvcsl would operate the 56-bed halfwav 

house at North Star Lodge, which is owned 
See NIXISKI, back page
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Halfway 

h o u s e  
d o n e  in
Nikiski lodge burns 
before plan effected
By RACHEL D'ORO
Daily News reporter

A Nikiski lodge targeted to be the Kenai 
Peninsula’s first halfway house amid local op­
position was destroyed by fire Sunday.

No one was injured in the 3 a.m. blaze that 
gutted the two-story North Star Lodge, said 
Nikiski Fire Battalion Chief D^ug Nightin­
gale. No one was inside the wood-frame build­
ing at the time, he said.

Firefighters continued to douse hot spots 
Sunday afternoon, Nightingale said. Fire­
fighters will continue to check for glowing 
embers at least through today, he said.

The state fire marshall was investigating 
the fire because it involved a commercial 
building, according to Nightingale. He said the 
cause of the blaze had not been determined.

"The building is totally gone,” he said. 
“There’s nothing left for anybody to build from.’’

The lodge was the focus of a controversy 
over a planned 56-bed halfway house for con­
victs at the end of their sentences. But Nikiski 
residents said a halfway house would threaten 
the community's safety and fought to keep it 
from opening. They lost their appeal Wednes­
day when the Kenai Peninsula Borough As­
sembly upheld a decision to allow' Allvest Inr. 
to turn the lodge into a halfway house.

Lodge owner Jerry Pfaff said he and his 
wife were on their way to church Sunday 
morning when they passed the burned prop­
erty. He said the lodge was in the process of 
being sold to Allvest, which owms halfway 
houses in Anchorage, Fairbanks and Bethel.

Pfaff declined to disclose details about the 
sale, saying only that replacing the building 
wrould cost at least $800,000. The future of the 
three-acre site is now uncertain, he said.

Pfaff bought the lodge in 1992, remodeling 
it the following ear and operating it as a ho­
tel until mid-December. Until last week, Pfaff 
leased the lodge to Cook Inlet Processing to 
house cannery workers, he said.

Much of the opposition to a halfway house 
was directed at Pfaff but only in angry words, 
he said. He couldn’t imagine the opponents 
stooping to arson, he said.

"There was a lot of verbal abuse,” he said. 
“But I don’t know anybody who would do any­
thing as vicious as this."
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P a g e  3 ,  f o l l o w i n g  l i n e  3 :
I n s e r t  a  n e w  b i l l  s e c t i o n  to  r e a d :

" * S e c . 2 .  A S  3 3 .3 0 .1 )3 1  is  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t io n  t o  r e a d :
( f )  T h e  c o m m i s s i o n e r  m a y  n o t  e n t e r  i n t o  a n  a g r e e m e n t  t o  p r o v i d e  n e c e s s a r y  

f a c i l i t i e s  u n d e r  ( a ^ o f  t h is  s e c t i o n  a s  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  c o n s t r u c t e d  in  
t h i s  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t  u n le s s  th e  c o m m i s s i o n e r  in i t i a t e s  a n d  
c o m p le t e s  a  s i t e  s e le c t i o n  p r o c e s s .  T h e  s i t e  s e le c t i o n  p r o c e s s  m u s t  p r o v i d e  th e  p u b l i c  
r e a s o n a b l e  o p p o r t u n i t y  to  c o m m e n t  a b o u t  s i t e s  t o  b e  c o n s id e r e d  f o r  th e  lo c a t i o n  o f  th e  
c o r r e c t i o n a l  f a c i l i t y .  I n  a d d i t i o n ^ i f ,  o n  th e  b a s i s  o f  th e  s i t e  s e le c t io n  p r o c e s s ,  th e  
c o m m i s s i o n e r  d e t e r m i n e s  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  c o n t r a c t  f o r  p r o v i s i o n  o f  
n e c e s s a r y  f a c i l i t i e s  a t  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  lo c a t e d  a t  a  s i t e  w i t h i n  a  
m u n i c i p a l i t y  o r  l e g a h s u b d i v i s i o n  o f  t h e  s t a t e ,  t h e  c o r r e c t i o n a l  f a c i l i t y  m a y  n o t  b e  
c o n s t r u c t e d  a t  t h e  s i t e  u n le s s  a p p r o v e d  b y  a  m a jo r i t y  o f  t h e j r e i i d e n t i a l  l a n d o w n e r s . ' ' ' ‘ 
w i t h i n  t h e  " a f f e c t e d  a r e a "  [ y / h p v l t e  a t  a n  e le c t i o n  c o n d u c t e d  b y  th e  m u n i c i p a l i t y  o r  
l e g a l  s u b d i v i s i o n  o f  t h e  s ta te . F o r  t h e  p u r p o s e  o f  t h is  s u b s e c t i o n ,  " a f f e c t e d  a r e a "  
m e a n s  t h e  a r e a  w i t h i n  2  m i le s  o f  t h e  e x t e r n a l  p e r im e t e r  o f  t h e  c o r r e c t i o n a l  f a c i l i t y .  
T h i s  r e s t r i c t i o n  d o e s  n o t  a p p ly  t o  c o n s t r u c t i o n  w i t h i n  th e  p e r im e t e r  o f  c o r r e c t i o n a l  
f a c i l i t i e s  i n  e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t .
( g )  I n  c o n d u c t i n g  th e  s i t e  s e le c t i o n  p r o c e s s  r e q u i r e d  b y  ( f )  o f  th is  s e c t io n , th e  
c o m m i s s i o n e r  m a y  s o l i c i t  p r o p o s a l s  f r o m  p r i v a t e  e n t i t i e s  b y  p u b l i s h i n g  a  r e q u e s t  f o r  
p r o p o s a l  i n  a  n e w s p a p e r  o f  g e n e r a l  c i r c u la t i o n .  T h e  c o m m i s s i o n e r  s h a l l  a c c e p t  
p r o p o s a l s  f o r  s i x  m o n t h s  a f t e r  i n i t i a l  p u b l i c a t i o n  o f  t h e  r e q u e s t  f o r  p r o p o s a l s .  A n y  
s u c h  p r o p o s a l  s h a l l  c e r t i f y  in  a  m a n n e r  p r e s c r i b e d  b y  th e  c o m m i s s i o n e r  t h a t
( 1 )  t h e  f a c i l i t y  t o  b e  c o n s t r u c t e d  w i l l  m e e t  t h e  d e p a r tm e n t ' s  r e q u i r e m e n t s  a s  d e s c r ib e d  
b y  t h e  c o m m i s s i o n e r  in  th e  R F P  o r  o t h e r  d o c u m e n t ;
( 2 )  t h e  f a c i l i t y  w i l l  b e  o p e r a t e d  a t  a  c o s t  t o  t h e  s t a t e  b e lo w  th e  s ta te 's  c o s t  t o  o p e r a t e  a 
c o m p a r a b l e  f a c i l i t y ,  t h a t  c o s t  t o  b e  d e s c r i b e d  b y  t h e  c o m m i s s i o n e r  in  th e  R F P  o r  o t h e r  
d o c u m e n t s ;
( 3 )  t h e  e n t i t y  o w n s  o r  h a s  a n  o p t i o n  t o  b u y  a t  a  f i x e d  c o s t  t h e  la n d  o r i  w h ic h  th e  
p r o p o s e d  f a c i l i t y  w o u ld  b e  lo c a t e d ,  a n d  t h e  e n t i t y  a g r e e s  t h a t  th e  s t a t e  m a y  p u r c h a s e  
t h e  l a n d  a t  a  p r i c e  f i x e d  a t  t h e  t im e  o f  c o n t r a c t i n g  i f  th e  s t a t e  a s s u m e s  o w n e r s h i p  o r  
c o n t r o l  o f  t h e  f a c i l i t y  p u r s u a n t  t o  s t a t u t e  o r  p r o v i s i o n  o f  c o n t r a c t ;
( h )  i n  o r d e r  f o r  t h e  c e r t i f i c a t i o n  o f  A p p r o v a l '  u n cTd r s u b s e c t i o n  ( $ '  t o  b e  v a l i d ,  th e  
a p p r o v a l  p r o c e s s  m u s t  m e e t  t h e  f o l l o w i n g  r e q u i r e m e n t s :
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3 o  ( I )  n o t  m o r e  th a n  o n e  m o n t h  a f t e r  i n i t i a l  p u b l i c a t i o n  o f  th e  R F P , th e  p r i v a t e  e n t i t y
3 7  s h a l l  p u b l i s h  in  a n e w s p a p e r  o f  g e n e r a l  c i r c u la t i o n  n o t ic e  o f  in t e n t  t o  m a k e  a
3 8  p r o p o s a l ,  i n c lu d in g  a d e s c r i p t i o n  o f  th e  lo c a t i o n  t o  b e  p r o p o s e d ;
3 9  ( 2 )  n o t  m o r e  th a n  o n e  m o n t h  a f t e r  i n i t i a l  p u b l i c a t i o n  o f  th e  R F P ,  th e  p r i v a t e  e n t i t y
4 0  s h a l l  d e l i v e r  b y  c e r t i f i e d  m a i l  t o  a l l  p e s id e n t ia P J a n d o w n e  r  s r e s i d in g  w i t h in  tw o  m i le s
4 1  o f  t h e  p r o p o s e d  s i t e  n o t i c e  o f  in t e n t  t o  m a k e  a p r o p o s a l ,  i n c lu d in g  a  d e s c r i p t i o n  o f
4 2  t h e  lo c a t i o n  t o  b e  p r o p o s e d ;
4 3  ( 3 )  a t  le a s t  th re e  m o n t h s  p r i o r  t o  th e  b id  c lo s u r e  d a t e  p u b l i s h e d  o n  th e  R F P ,  th e
4 4  m u n i c i p a l i t y  [ o r p q l i t i c a L s u b d l v i s i o n 1 o f  th e  s ta te  c o n d u c t in g  th e  e le c t i o n  s h a l l
4 5  d e l i v e r  b y  c e r t i f i e d  m a i l  t o  a l l  r e s i d e n t i a l  la n d o w n e r s  r e s id in g  w i t h in  tw o  m i le s  o f
4 6  t h e  p r o p o s e d  s i t e  a m a i l - i n  b a l l o t  a p p r o v e d  b y  th e  c o m m is s i o n e r  t h a t ( r e s i d e n t r a I _  / DT -et^_-
4 7  l a n d o w n e r ^  m a y  u s e  to  s i g n i f y  a p p r o v a l  o f  th e  p r o p o s e d  s ite ;
4 8  ( 4 )  t h e  a p p r o v a l  p r o c e s s  s h a l l  la s t  n o t  m o r e  th a n  t h r e e  m o n t h s  f r o m  th e  m a i l i n g  o f
4 9  t h e  b a l l o t s  a n d  n o  in d i c a t i o n  o f  a p p r o v a l  s h a l l  h e  c o u n t e d  a f t e r  th e  c lo s e  o f  t h is
50 p e r io d ;

5 1  ( i )  I f  t h e  p r o p o s e d  s ite  l i e s  w i t h i n  th e  b o u n d a r i e s  o f  a m u n i c i p a l i t y  (b A p o l i t i c a l .
5 2  s u b d i v f e i o p ' o f  th e  s ta te , th e  e n t i t y  m a k in g  th e  p r o p o s a l  m a y ,  a t  th e  e x p e n s e  o f  t h e
5 3  e n t i t y ,  c o n t r a c t  w i t h  th e  a d m in i s t r a t o r  o f  th e  m u n ic ip a l i t y  o r  p o l i t i c a l  s u b d i v i s i o n  to
5 4  c o u n t  b a l l o t s  p r e p a r e d  u n d e r  ( h )  o f  th is  s e c t io n , p u b l i s h  th e  r e s u l t s  i n  a  n e w s p a p e r  o f
5 5  g e n e r a l  c i r c u la t i o n ,  a n d  m a k e  a l l  b a l lo t s  r e c e iv e d  a v a i la b le  f o r  i n s p e c t i o n  b y  p a r t i e s
5 6  w i t h  r e a s o n a b le  in t e r e s t  in  th e  p r o p o s a l .  I f T h e  e n t i t y  m a k in g  th e  p r o p o s a f c l o e s - n o t
5 7  e n t e r  i n t o  a _ c o n t r a c t  w i t h  th  ■ a d m in i s t r a t o r  o f  th e  m u n i c i p a l i t y  o r  p o l i t i c a l  -

 - c -  ~A r r r  ----
5 8  s u b d i v i s i o n ;  t o  c o u n t  b a l l o t s ,  t h e  c o m m is s io n e f r  s h a l l  c o u n t  th e  b a l l o t s ,  p u b l i s h  th e
5 9  r e s u l t s  i n  a n e w s p a p e r  o f  g . n e r a l  c i r c u la t i o n ,  a n d  m a k e  a l l  b a l l o t s  r e c e i v e d  a v a i l a b le
6 0  f o r  i n s p e c t i o n  b y  p a r t i e s  w i t h  r e a s o n a b le  in t e r e s t  in  th e  p r o p o s a l .
6 1
6 2  R e n u m b e r  th e  f o l l o w i n g  b i l l  s e c t io n s  a c c o r d in g ly .
6 3

j r C '•> U I ' l T  t h c

J/ iu. p n ' 'T l'iA C-es f  f r?—

3" j

6 8  P a g e  6 , l i n e  3 0 ;
6 9  D e le t e  "s e c . 3 "
7 0  I n s e r t  "s e c . 4 "
7 1
7 2  P a g e  7 , l i n e  9 :
7 3  D e le t e  "s e c . 4 "
7 4  I n s e r t  "s e c . 5 "

6 4  P a g e  4 , l i n e  2 7 :
6 5  D e le t e  "s e c . 4 "
6 6  I n s e r t  "s e c . 5 "
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1 P a g e  3 ,  f o l l o w i n g  l i n e  3 :
2  I n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :
3  " * S e c . 2 . A S  3 3 . 3 0 .0 3 1  is  a m e n d e d  b y  a d d in g  a n e w  s u b s e c t i o n  t o  r e a d :
4  ( f )  T h e  c o m m i s s i o n e r  m a y  n o t  e n t e r  i n t o  a n  a g r e e m e n t  t o  p r o v i d e  n e c e s s a r y
5  f a c i l i t i e s  u n d e r  ( a )  o f  th is  s e c t i o n  a s  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  c o n s t r u c t e d  in
6  t h i s  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h is  A c t  u n le s s  th e  c o m m i s s i o n e r  i n i t i a t e s  a n d
7  c o m p le t e s  a  s i t e  s e le c t i o n  p r o c e s s .  T h e  s i t e  s e le c t i o n  p r o c e s s  m u s t  p r o v i d e  t h e  p u b l i c
8  r e a s o n a b le  o p p o r t u n i t y  to  c o m m e n t  a b o u t  s i t e s  to  b e  c o n s i d e r e d  f o r  t h e  lo c a t i o n  o f  t h e
9  c o r r e c t i o n a l  f a c i l i t y .  I n  a d d i t i o n s ,  i f ,  o n  th e  b a s is  o f  th e  s i t e  s e le c t i o n  p r o c e s s ,  t h e
1 0  c o m m i s s i o n e r  d e t e rm in e s  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  c o n t r a c t  f o r  p r o v i s i o n  o f
1 1  n e c e s s a r y  f a c i l i t i e s  a t  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  lo c a t e d  a t  a  s i t e  w i t h i n  a
1 2  m u n i c i p a l i t y  o r  l e g a l  s u b d i v i s i o n  o f  th e  s t a t e ,  t h e  c o r r e c t i o n a l  f a c i l i t y  m a y  n o t  b e
1 3  c o n s t r u c t e d  a t  t h e  s i t e  u n le s s  a p p r o v e d  b y  a m a jo r i t y  o f  th e  v o t e r s  w i t h i n  th e
1 4  " a f f e c t e d  a r e a "  v o t i n g  a t  a n  e le c t i o n  c o n d u c t e d  b y  th e  m u n i c i p a l i t y  o r  le g a l
1 5  s u b d i v i s i o n  o f  th e  s t a t e . F o r  th e  p u r p o s e  o f  th is  s u b s e c t i o n ,  " a f f e c t e d  a r e a "  m e a n s
1 6  t h e  a r e a  w i t h i n  2  m i le s  o f  t h e  e x t e r n a l  p e r im e t e r  o f  th e  c o r r e c t i o n a l  f a c ' \ t y .  T h i s
1 7  r e s t r i c t i o n  d o e s  n o t  a p p ly  t o  c o n s t r u c t i o n  w i t h i n  th e  p e r im e t e r  o f  c o r r e c t i o n a l
1 8  f a c i l i t i e s  i n  e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h is  a c t ./ / ,/ I I

1 9  R e n u m b e r  t h e  f o l l o w i n g  b i l l  s e c t io n s  a c c o r d i n g ly .  , . ,  1 1 '
V /<-■• , /  J

2 0  P a g e  4 ,  l i n e  2 7 :  ^  ^  "  V  , /Vv ( I  0
2 1  D e le t e  " s e c . 4 "  ^ k j Q
2 2  I n s e r t  " s e c . 5 "  ^  £

n 3  P a g e  6 , l i n e  3 0 :
2 4  D e le t e  " s e c . 3 "
2 5  I n s e r t  " s e c . 4 "

2 7  P a g e  7 , l i n e  9 :
2 8  D e le t e  " s e c . 4 "
2 9  I n s e r t  " s e c . 5 "



M E M O R A N D U M

T o : R e p .  J e a n n e t t e  J a m e s ,  C h a i r ,  H B  5 3  H J U D  s u . / c o m m i t t e e

From:
D a t e :
R e :

R e p .  J o e  G r e e n ,  s u b c o m m i t t e e  m e m b e r   ̂ t
R e p .  E r i c  C r o f t ,  s u b c o m m i t t e e  m e m b e r  H t
March 22, 1997
D r a f t  l a n g u a g e  f o r  s i t e  s e le c t i o n  p r o c e s s

I n  t h e  p r o p o s e d  d r a f t ,  b e l o w ,  I ' v e  t r i e d  t o  a c c o m p l i s h  a  s t r o n g ,  f a i r  s i t e  s e le c t i o n  
p r o c e s s  t h a t  a d d r e s s e s  c o n c e r n s  b o t h  o f  y o u  h a v e  v o i c e d .  T h e  p r o p o s e d

•  i n  s u b s e c t i o n  ( f )  e n s u r e s  t h a t  v o t e r s  i n  a n  a r e a w i d e  p le b i s c i t e  w i l l  h a v e  a n  
o p p o r t u n i t y  t o  r e g i s t e r  t h e i r  o b j e c t i o n  t o  o r  a p p r o v a l  o f  a  p r i v a t e  p r i s o n  in  
t h e i r  c o m m u n i t y ;

•  in  s u b s e c t i o n  ( g ) ( 3 )  a d d r e s s e s  R e p .  J a m e s '  f i s c a l  r e s p o n s i b i l i t y  c o n c e r n  b y  
a s s u r i n g  s t a b i l i t y  in  t h e  p r i c e  a n d  t r a n s f e r  o f  r e a l  p r o p e r t y  o n  w h i c h  a p r i v a t e  
p r i s o n  m i g h t  b e  s i t e d ;

•  i n  s u b s e c t i o n  ( h )  a d d r e s s e s  R e p .  G r e e n ' s  l o c a l  c o n t r o l  c o n c e r n  b y  p r o v i d i n g  a 
m e c h a n i s m  b y  w h i c h  r e s i d e n t i a l  p r o p e r t y  o w n e r s  w i t h i n  a  t w o - m i l e  r a d i u s  o f  
t h e  p r o p o s e d  p r i v a t e  p r i s o n  m a y  n i x  th e  p r o j e c t ;

• in  s u b s e c t i o n s  ( h )  a n d  ( i ) ,  p r o v i d e s  t h a t  t h e  e n t i t y  p r o p o s i n g  t o  b u i ld  th e  
p r i v a t e  p r i s o n  b e a r  t h e  c o s t  f o r  m o s t  e le m e n t s  o f  t h e  s i t e  s e le c t i o n  p r o c e s s ;

•  i s  m o d e le d  a s  c l o s e l y  a s  p o s s i b l e  a f t e r  a  v i a b l e  M u n i c i p a l i t y  o f  A n c h o r a g e  
p r o c e s s  ( f o r  e s t a b l i s h i n g  B u s i n e s s  Im p r o v e m e n t  D i s t r i c t s  a n d  o t h e r  s p e c i a l  
a s s e s s m e n t s )  t h a t  h a s  a l r e a d y  p r o v e n  t o  w o r k  w e l l .

I  l o o k  f o r w a r d  t o  w o r k i n g  w i t h  y o u  t o  f u r t h e r  r e f i n e  s u b c o m m i t t e e  la n g u a g e  f o r
s u b m i s s i o n  t o  t h e  J u d i c i a r y  C o m m i t t e e .  I  k n o w  th e  la n g u a g e  l o o k s  c o m p le x ,  b u t
I  b e l i e v e  t h i s  i s  m a i n l y  a  r e f l e c t i o n  o f  o u r  c o n c e r n  f o r  s p e c i f i c i t y .

l a n g u a g e :



A M E N D M E N T  # 3 _  ( S i i l K Q J i i m l l t c e _ r e v i s i o n )

OFFERED IN THE HOUSE 
TO: HB 53

Page 3, following line 3:
Insert a new bill section to read:

* S e c .  2 r  A S  33.30.031 is amended by adding a new subsections to read:
(f) The commissioner may not enter into an agreement to provide facilities 

^under (a) of this\ section after the effective date, of this Act unless
thej commissioner' initiates and completes a site selection process in accordance 
with (f)-(i) of this'section. The commissioner shall not initiate a site selection 
process to consider sites within a municipality or political subdivision of the 
statb unless, within, four years jfrior to the commissioner's initial publication of a 
request for proposals under (g) of this section, a majority of the voters voting at 
an election conducted by the municipality, the state, or political subdivision of 
the state have approved locating a facility described in (a) of this section within 
the boundaries of the municipality or political subdivision of the state.

(g) In conducting the site selection process required by (f, of this section, the 
commissioner may solicit proposals from private entities by publishing a request 
for proposal in a newspaper of general circulation. The commissioner shall 
accept proposals for six months after initial publication of the request for 
proposals. Any such proposal shall certify in a manner prescribed by the 
commissioner that
(1) the facility to be constructed will meet the department's 
requirements as described by the commissioner in the RFP or other document;
(2) the facility will be operated at a cost to the state below the
state's cost to operate a comparable facility, that cost to be described by the 
commissioner in the RFP or other document;
(3) the entity owns or has an option to buy at a fixed cost the land on which
the proposed facility would be located, and the entity agrees that the state may 
purchase the land at a fixed- price-;if the state assumes ownership or control of 
the facility pursuant to statute or provision of contract;
(4) the site has been approved by more than fifty percent of the residential
landowners residing within two miles of the proposed site.



( f )
(h) In order for the certification of approval under subsection £|p)(4) to be 
valid, the approval process must meet the following requirements:
(1) not more than one month after initial publication of the RFP, the private 
entity shall publish in a newspaper of general circulation notice of intent to 
make a proposal, including a description of the location to be proposed;
(2) not more than one month after initial publication of the RFP, the private
entity shall deliver by certified mail to all residential landowners residing within 
two miles of the proposed site notice of intent to make a proposal, including a 
description of the location to be proposed;
(3) at least three months prior to the bid closure date published on the RFP,
the /coipn\is'§iOrteV0r' municipality or political subdivision of the state conducting 
the election shall deliver by certified mail to all residential landowners residing 
within two miles of the proposed site a mail-in ballot approved by the 
commissioner that residential landowners may use to signify approval of the 
proposed site;
(4) the approval process shall last no more than three months from the 
mailing o the ballots and no indication of approval shall be counted after the 
close of this period;
(5) during ..the three month approval , period, any residential Jandowner\ may, 
in a manner prescribed . by th'e party conducting the election; elect to withdraw 

/his or hei/ indication of approval;^/ V J /

(i) If the proposed site lies within the boundaries of a municipality or political 
subdivision of the state, the entity making the proposal may, at the expense of 
the entity, contract with the administrator of the municipality or political 
subdivision to count ballots prepared under (h) of this section, publish the 
results in a newspaper of general circulation, and make all ballots received 
available for inspection by parties with reasonable interest in the proposal.
If the entity making the proposal does not enter into a contract with the 
administrator of the municipality or political subdivision to count ballots, the 
commissioner shall count the ballots, publish the results in a newspaper of 
general circulation, and make all ballots received available for inspection by 
parties with reasonable interest in the proposal.



M E M O R A N D U M

D a t e :
T o :
F r o m :
Re :

M a r c h  1 4 ,  1 9 9 7
J a c k  C h e n o w e t h ,  L e g i s l a t i v e  L e g a l  
L i s a  K i r s c h ,  H o u s e  J u d i c i a r y  C o m m i t t e e
H B  5 3

W e  a t t e m p t e d  t o  m o v e  s o m e  o f  th e  a m e n d m e n t s  t h a t  y o u  h a v e  
d r a f t e d  f o r  H B  5 3  a n d  q u i t e  a  f e w  q u e s t i o n s  a r o s e  d u r i n g  th e  
m e e t i n g .  T h e  b i l l  h a s  b e e n  s e n t  t o  s u b c o m m i t t e e  o n  th e  v o t e  
a m e n d m e n t  ( K . . 3 2 )  a n d  R o k e b e r g ' s  a m e n d m e n t  r e q u i r i n g  a  w o m e n ' s  
f a c i l i t y  ( K . 3 7 ) .

Q u e s t i o n s  t h a t  a r o s e :
1 )  T h e  s p o n s o r  o p p o s e d  o u r  a m e n d m e n t  t o  a d d  b o n d  
r e q u i r e m e n t s ,  i n s u r a n c e ,  e t c .  ( K . 3 1 ) .  H i s  a r g u m e n t  i s  t h a t  A S  
3 6 . 2 5 . 0 1 0  a p p l i e s  t o  le a s e  p u r c h a s e  u n d e r  th e  b i l l .  I  q u e s t i o n  
w h e t h e r  i t  c o v e r s  p u r e  le a s e s  w h e r e  th e  b u i ld i n g  is  p r i v a t e  a n d  n o t  a 
" p u b l i c  b u i ld i n g . "  I  a l s o  lo o k e d  t o  A S  3 6 . 3 0 . 0 4 0 ,  b u t  e v e n  t h o u g h  th e  
r e g s .  m a y  c o v e r  th e  c u r r e n t  c o n c e r n s  s o m e  d id n ' t  l i k e  th e  f a c t  t h a t  
th e  p r o c u r e m e n t  r e g s  c o u ld  c h a n g e .

2 )  T h e r e  w a s  a  g r e a t  d e a l  o f  c o n f u s i o n  o v e r  w h e t h e r  t h i s  b i l l  
a p p l i e d  t o  o n e  p r i s o n  o r  a l l  f u t u r e  c o n s t r u c t i o n .  S o m e  f e l t  th e  p lu r a l  
o r  s i n g u l a r  l a n g u a g e  c o n t r o l l e d ,  s o m e  f e l t  th e  d o l l a r  a m o u n t  l im i t e d  
th e  b i l l  t o  a  s i n g le  f a c i l i t y .

3 )  I f  th e  b i l l  o n l y  c o v e r s  a s i n g le  p r i s o n  h o w  w i l l  R o k e b e r g ' s  
a m e n d m e n t  f i t  i n ?

I a m  s u r e  y o u  a r e  b u s y ,  s o  y o u  c a n  j u s t  c a l l  m e  M o n d a y  i f  t h a t  is  
e a s i e s t .  H o w e v e r ,  th e  o t h e r  c o m m i t t e e  m e m b e r s  m a y  a s k  y o u  th e  
s a m e  q u e s t i o n s ,  s o  i t  m ig h t  b e  f a s t e r  t o  s e n d  o n e  m e m o  t h a t  I  c o u ld  
d i s t r i b u t e .  I t  i s  u p  t o  y o u .
T h a n k s  f o r  y o u r  h e lp .
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M E M O R A N D U M  M a rc h  1 7 , 1 9 9 7

S U B J E C T :  A m en d m en ts  to  H o u s e  B i l l  5 3  (W o r k  O rd e r  N o . 2 0 - L S 0 1 9 4 \ K )

1. A m e n d m e n t  K . 3 1 ,  re la t in g  to  b o n d  an d  in su ra n c e  re q u irem en ts , is n o t p ro je c t  s p e c if ic . 
B y  its  te rm s , it w o u ld  a p p ly  w h e n e v e r th e  D e p a rtm e n t o f  C o r re c t io n s  p ro p o s e s  to  lo o k  to  a 
p r iv a t e  a g e n c y  to  p ro v id e  p r is o n e r  c o n fin e m e n t and  ca re  s e rv ic e s . I  h o n e s t ly  d on 't k n o w  
w h e th e r  th e  sta te  re q u ire s  b id  s e c u r ity  in  the  c o n s tru c t io n  p h a se  o f  le a s e -p u rc h a s e  
a g re e m e n ts , a n d  d id n 't f in d  a  s ta tu te  o r  re g u la t io n  that w as  d e f in it iv e  o n  th e  p o in t . 
C o n s e q u e n t ly , th e  b i l l  s p o n s o r  m a y  be  c o r re c t  in  tha t it is  d u p lic a t iv e  o f  A S  3 6 .2 5  and  o f  
A S  3 6 . 3 0 . 1 2 0  f o r  c o n s t ru c t io n  b id s . H o w e v e r , A S  3 3 . 3 0 .0 3 1 ( c )  as am en d ed  b y  K .3 1  a ls o  
h as  a p p lic a b i li t y  as re la t in g  to  c o n tra c te d  o p e ra t io n a l s e rv ic e s . B id  s e c u r ity  f o r  o p e ra t io n a l 
s e rv ic e s  is  a d d re s s e d  in  th e  la s t s e n ten ce  o f  A S  3 6 .3 0 .1 2 0 ( a ) .

2 . A p a r t  f r o m  its am en dm en ts  to  th e  p e rm an en t law  p ro v is io n s , I-1B 5 3  a p p lie s  to  a u th o r iz e  
an d  d ire c t d e v e lo p m e n t o f  a  n ew  c o rre c t io n a l fa c i li ty  p ro je c t u s ing  o n e  p ro c u rem en t m e th od  
o r  th e  o th e r—tha t is , p ro c u re m e n t o f  sp a c e  u n d e r the  sp e c ia l p ro v is io n s  o f  H B  5 3  w o u ld  
p ro c e e d  e ith e r  o n  th e  b a s is  o f  a le a se  u n d e r b i l l  sec. 3  o r  u n d e r a  le a se -p u rc h a se  u n d e r b i l l  
sec . 4 . P ro je c ts  c o u ld  n o t b e  d e v e lo p e d  u s in g  b o th  m e th od s . A lt e r  a  p ro je c t  is  in  p la c e  u s in g  
o n e  m e th o d  o r  the  o th e r , th en  th e  D e p a rtm e n t o f  C o r re c t io n s  w o u ld  h a v e  to  re tu rn  to  the  
le g is la tu re  u n d e r A S  3 6 .3 0 .0 8 5  f o r  a u th o r iz a t io n  fo r  a n o th e r  le a se -p u rc h a se  a rra n g em en t . 
U n d e r  th e  p e rm a n e n t la w  p ro v is io n  o f  H B  5 3 , the d ep a rtm en t's  g e n e ra l a u th o r i ty  to  le a se  
a d d it io n a l sp ace  is b e in g  e x p an d ed : u n d e r am ended  A S  3 3 .3 0 .0 3 1 (a ) ,  the c o m m is s io n e r  m ay  
le a s e  sp a c e  f r o m  a  p u b lic  o r  p r iv a te  ag en cy  in  th is  o r  a n o th e r s ta te , and  u n d e r p ro p o s e d  
A S  3 3 .3 0 .0 4 3 ,  the c o m m is s io n e r  m a y  le a se  space in a fa c i li ty  con s tru c ted  b y  a  m u n ic ip a lity . 
S p a c e  le a s e s  th a t e x c e ed  th e  l im ita t io n s  o f  A S  3 6 . 3 0 .0 8 0 ( c )  a re  s u b je c t to  p r i o r  le g is la t iv e  
a p p ro v a l.



R e p re s e n ta t iv e  J o e  G re e n  ' ‘  ’
?  ■' -t M a rc h  1 7 , 1 9 9 7  

P a g e  2

3 . T h e  am en dm en t re q u e s t b y  R e p re se n ta t iv e  R o k e b e rg , re f le c te d  in  am e n d m e n t K . 3 7 ,  w a s  
e n t i re ly  s i le n t  o n  the q u e s t io n  o f  am en d in g  o r  le a v in g  u n to u c h e d  th e  n u m b e r  o f  fa c i l i t ie s  to  
b e  b u i lt  u n d e r th e  le a se  and le a se -p u rch a se  p ro c u re m e n t m e th o d s . A d m it t e d ly , ii p re s e n te d  
a  t r ic k y  p ro b le m  to o p e n  the  d o o r  to  m u lt ip le  fa c i l i t ie s  (o n e  o f  w h ic h  w o u ld  be  re q u ire d  to  
b e  u s e d  to  h o u s e  fe m a le  p r is o n e r s )  w h en  th e  te x t o f  th e  s ta tu te  to  be  am en d ed  d id  n o t  
c o n tem p la te  m o re  th an  o n e  fa c i l i t y . H o w e v e r , I  c o n c lu d e d  th a t w e  c o u ld  p ro b a b ly  re s p o n d  
to  the re q u e s t b y  ta k in g  the le a se -p  ireh ase  a u th o r iz a t io n  and  re v is in g  it to  a u th o r iz e  its  u se  
f o r  m u lt ip le  fa c i l i t ie s  w ith o u t h a v in g  e f fe c t  o n  th e  c h o ic e  o f  p ro c u re m e n t  m e th o d s  u sed . 
Y o u 'r e  r ig h t  in  o b s e rv in g  tha t the  d o l la r  lim ita t io n s  set o u t in  the le a se -p u rc h a se  a u th o r iz a t io n  
m ig h t  l im i t  u s e  o f  th e  le a s e -p u rc h a s e  p ro c u rem e n t m e th o d  f o r  m u lt ip le  p r is o n  fa c i l i t ie s . 
H o w e v e r , I h ad  n o  in s tru c tio n  o n  the p o in t f r o m  th e  am endm en t sp o n so r's  o f f ic e  and  f ig u re d  
th a t i f  th e re  w e re  s u ffic ie n t su p p o r t f o r  that a p p ro a c h , the  c om m it te e  c o u ld  a d ju s t  th e  d o l la r  
lim i t a t io n s  in  b i l l  s e c t io n  4  a s  the m em b e rs  saw  fit .

J B C :g lc  
9 7 - 1 8 1  .g lc



MEMORANDUM

To: J o e  G r e e n

From: L i s a  K i r s c h

Re: HB 53 —Amendments proposed by Rep. Croft

I  h a v e  r e v i e w e d  E r i c  C r o f t ' s  a m e n d m e n t s ,  a n d  t h e y  d i f f e r  f r o m  o u r s  
in  t h a t  t h e y :

1 )  d o  n o t  p r o v i d e  f o r  b o n d  r e q u i r e m e n t s .  E x i s t i n g  l a w  p r o v i d e s  
f o r  b o n d i n g  o n  c o n s t r u c t i o n  c o n t r a c t s ,  B u t  n o t  o n  o p e r a t i o n a l  
c o n t r a c t s ;

2 )  I n c lu d e  a  s im p le  t w o  m i l e  r a d i u s  f o r  t h e  a p p r o v a l  v o t e  a r e a — 
t h i s  h a s  t h e  p r o b l e m s  w e  d i s c u s s e d  e a r l i e r  w h i c h  a r e  i n c u m b e n t  t o  
d e f i n i n g  t h e  a r e a ,  d e c i d i n g  w h o  is  i n s i d e  a n d  o u t s i d e  a n d  t h e  c o s t s  
a s s o c i a t e d  w i t h  t h i s  p r o c e s s  o f  d r a w i n g  l i n e s .

3 )  a l l o w s  " r e s i d e n t i a l  l a n d o w n e r s "  t o  a p p r o v e  t h e  s i t e .  D o e s  t h i s  
m e a n  w e  h a v e  to  f u r t h e r  p r o c e s s  t h e  l i s t  o f  v o t e r s  r e s i d i n g  w i t h i n  a  
t w o  m i l e  r a d i u s  t o  d e t e r m i n e  t h a t  t h e y  h o ld  t i t l e  t o  r e a l  p r o p e r t y ?  
T h i s  m a y  b e  e q u a l  p r o t e c t i o n  p r o b l e m  i f  r e n t e r s  a f f e c t e d  b y  a  
p r o p o s e d  p r i s o n  a r e  e x c lu d e d  s im p l y  b e c a u s e  t h e y  d o n ' t  h o ld  t i t l e  t o  
t h e i r  h o m e s .  C o m m e r c i a l  l a n d o w n e r s  w o u ld  a l s o  b e  e x c lu d e d  e v e n  
t h o u g h  t h e  p r o p o s e d  p r i s o n  m ig h t  a f f e c t  t h e i r  b u s in e s s ;

4 )  t 'e q .u ire  a  m a j o r i t y  g r e a t e r  t h a n  5 0 %  o f  th e  " r e s i d e n t i a l  
l a n d o w n e r s ^ )  ( g ) ( 4 ) W h a t  i f  w e  g e t  l o w  r e s p o n s e  ( l e s s  t h a n  5 0 %
r e p l y )  t o  th e  m a i l  in  b a l l o t s ?  D o e s  th is  m e a n  th e  s i t e  c a n n o t  b e  u s e d ?

5 )  r e q u i r e  a p p r o v a l  o f  a  " m a j o r i t y  o f  th e  v o t e r s "  ( s e c t i o n  ( f ) )  t o
lo c a t e  a  p r i s o n  w i t h i n  t h e  m u n i c i p a l i t y  w i t h i n  f o u r  y e a r s .  I t  i s n ’ t i
c l e a r  w h e t h e r  t h is  i s  a  d i f f e r e n t  e l e c t i o n ,  o r  is  i n t e n d e d  t o  m e a n  th e  
e l e c t i o n  d e s c r i b e d  in  s u b s e c t i o n  ( g ) ( 4 ) ;

D«;te: A p ril 1, 1997



6 )  r e q u i r e  a  p r o p o s a l  t h a t  s h o w s  a  c o s t  s a v i n g s  i n  o p e r a t i o n .  T h i s  
is  a  l e s s  s t r i n g e n t  r e q u i r e m e n t  c o m p a r e d  t o  t h e  e a r l i e r  r e q u e s t s  f o r  
2 0 - 2 5 %  c o s t  s a v i n g s  o n  b o t h  c o n s t r u c t i o n  a n d  o p e r a t i o n s ;  ^  ^

7 )  a l l o w  t h e  s t a t e  a n  o p t i o n  t o  b u y  th e  la n d  a t  a \  f i x e d  p r i c e .

8 )  r e q u i r e  p u b l i c a t i o n  b y  t h e  D O C  o f  t h e  R F P  in  a  n e w s p a p e r  a n d  
r e q u i r e s  t h a t  t h e  b id  p r o c e s s  r e m a i n  o p e n  f o r  s i x  m o n t h s ;

9 )  r e q u i r e  p u b l i c a t i o n  o f  t h e  " i n t e n t  t o  m a k e  a  p r o p o s a l "  in  t h e  
n e w s p a p e r  b y  t h e  p r i v a t e  e n t i t y ;

1 0 )  r e q u i r e  t h e  p r i v a t e  e n t i t y  t o  s e n d  th e  " i n t e n t  t o  m a k e  a  
p r o p o s a l "  t o  t h e  r e s i d e n t i a l  l a n d o w n e r s  w i t h i n  2  m i l e s  b y  c e r t i f i e d  
m a i l ;

1 1 )  r e q u i r e  m a i l  in  b a l l o t s  t o  b e  s e n t  o u t  a t  l e a s t  t h r e e  m o n t h s  
b e f o r e  b i d  c l o s u r e .  T h i s  a m e n d m e n t  d o e s  n o t  i n d i c a t e  w h e t h e r  t h e

YSC

s t a t e  o r  t h e  ( m u n i c i p a l i t y  p a y s 7 f o r  th e  e l e c t i o n ,  a n d  o n l y  s a y s  e i t h e r  
th e  s t a t e ,  t h e  m u n i c i p a l i t y  o r  t h e  p o l i t i c a l  s u b d i v i s i o n  s h a l l  c o n d u c t  
t h e  e l e c t i o n ;  a n d

1 2 )  a l l o w s  t h e  p r i v a t e  e n t i t y  t o  c o u n t  b a l l o t s  a t  t h e i r  e x p e n s e  i f  
t h e y  c h o o s e  t o  d o  s o — o t h e r w i s e  i t  a p p e a r s  t h a t  t h i s  t a s k  fa l l |>  t o  t h e  
C o m m i s s i o n e r  o f  D O C .

c
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A M E N P M E N T # 3  f f e V , ^

O F F E R E D  I N  T H E  H O U S E  
T O :  H B  5 3

1 P a g e  3 ,  f o l l o w i n g  l i n e  3 :
2  I n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :
3  " * S e c . 2 . A S  3 3 . 3 0 .0 3 1  i s  a m e n d e d  b y  a d d i n g  a  n e w  s u b s e c t i o n  t o  r e a d :
4  ( f )  T h e  c o m m i s s i o n e r  m a y  n o t  e n t e r  i n t o  a n  a g r e e m e n t  t o  p r o v i d e  n e c e s s a r y
5  f a c i l i t i e s  u n d e r  ( a )  o f  t h i s  s e c t i o n  a s  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  i s  t o  b e  c o n s t r u c t e d  i n
6  t h is  s t a t e  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h is  A c t  u n le s s  t h e  c o m m i s s i o n e r  i n i t i a t e s  a n d
7  c o m p le t e s  a  s i t e  s e le c t i o n  p r o c e s s .  T h e  s i t e  s e le c t i o n  p r o c e s s  m u s t  p r o v i d e  t h e  p u b l i c
8  r e a s o n a b le  o p p o r t u n i t y  t o  c o m m e n t  a b o u t  s i t e s  t o  b e  c o n s i d e r e d  f o r  t h e  l o c a t i o n  o f  t h e
9  c o r r e c t i o n a l  f a c i l i t y .  I n  a d d i t i o n s ,  i f ,  o n  t h e  b a s i s  o f  t h e  s i t e  s e le c t i o n  p r o c e s s ,  t h e
1 0  c o m m i s s i o n e r  d e t e r m i n e s  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  c o n t r a c t  f o r  p r o v i s i o n  o f
1 1  n e c e s s a r y  f a c i l i t i e s  a t  a  c o r r e c t i o n a l  f a c i l i t y  t h a t  is  t o  b e  lo c a t e d  a t  a  s i t e  w i t h i n  a
1 2  m u n i c i p a l i t y  o r  l e g a l  s u b d i v i s i o n  o f  th e  s t a t e ,  t h e  c o r r e c t i o n a l  f a c i l i t y  m a y  n o t  b e
1 3  c o n s t r u c t e d  a t  t h e  s i t e  u n le s s  a p p r o v e d  b y  a  m a jo r i t y  o f  t h e  v o t e r s  w i t h i n  t h e
1 4  " a f f e c t e d  a r e a "  v o t i n g  a t  a n  e le c t i o n  c o n d u c t e d  b y  t h e  m u n i c i p a l i t y  o r  l e g a l
1 5  s u b d i v i s i o n  o f  t h e  s t a t e .  F o r  t h e  p u r p o s e  o f  t h i s  s u b s e c t i o n ,  " a f f e c t e d  a r e a "  m e a n s
1 6  th e  a r e a  w i t h i n  2  m i le s  o f  t h e  e x t e r n a l  p e r im e t e r  o f  t h e  c o r r e c t i o n a l  f a c i l i t y .  T h i s
1 7  r e s t r i c t i o n  d o e s  n o t  a p p l y  t o  c o n s t r u c t i o n  w i t h i n  t h e  p e r im e t e r  o f  c o r r e c t i o n a l
1 8  f a c i l i t i e s  i n  e x i s t e n c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  a c t .

1 9  R e n u m b e r  t h e  f o l l o w i n g  b i l l  s e c t i o n s  a c c o r d i n g ly .

2 0  P a g e  4 ,  l i n e  2 7 :
2 1  D e l e t e  " s e c . 4 "
2 2  I n s e r t  " s e c . 5 "

2 3  P a g e  6 ,  l i n e  3 0 :
2 4  D e le t e  " s e c . 3 "
2 5  I n s e r t  " s e c . 4 "

2 7  P a g e  7 ,  l i n e  9 :
2 8  D e le t e  " s e c . 4 "
2 9  I n s e r t  " s e c . 5 "
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South Anchorage Coalition
FAX

Page 1 o f  12
Date: 3/11/97 

TO:

F a s #

FROM:
Fax#
Tel
e-mail:

R E :

Message:

Joe:

Here is some information you may find interesting. I received tins from the Oklahoma Department 
of Cor. ections. Oklahoma has 5 private prisons. They stated that one of their statutes regarding 
prison location is that a prison cannot be located any closer than 1 mile from the nearest school. I 
hope you find this information useful. If you have questions or require additional information, 
please feel free to contact me.

PS: I’ve requested a hard copy of Oklahoma’s statutes and reports regarding private prisons. I'll 
send you a copy.

Regards:

B.K. Powell
South Anchorage Coalition

Rep. Joe Green

(907) 465-4316

B.K. Powell 
(907)345-5542 
(907) 345-4854 
amunrA@alaskA.net

State of Oklahoma private prison information

1

mailto:amunrA@alaskA.net
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mQilfaox;/C%7C/ProBram%2...c.»lato.ok.U8&number=49 rnallbox:/C%7Cff5rogram%20FlleWN9t*c...®robobzpc.doc.staJo.ok.u8&number=49

S u b je c t ; P r iv a te  P r is o n  In q u iry
D a te : W ed , 12 M a r  1 9 9 7  1 7 :5 7 :2 1  - 0 6 0 0
F ro m : re b ob z@ d oc .s ta te .o k .u s  (B o b  Z a p ffe )
T o :  <am un ra@ a la ska .n e t>

Please review our website pages on private prisons at
http://www.doc■state.ok■u3 /docs/privatep.htm If you need more information, 
Dennis Cunningham is our private prison contract administrator. His e-mail is 
didennic@doc.ntate.ok.ua. I believe our statutes require a prison facility be 
at least a mile from a school. I'm not surprised people in Anchorage are not 
excited about a prison, since the economic Impact more remote areas seek is 
diluted in a big city atmosphere. Good luck. Check back with me if you need 
more info. Please browse our website.

Bob Zapffe, Executive Assistant 
Oklahoma Department of Corrections 
Research £ Evaluation 
(4 0 5 ) 4 2 5 - 2 5 1 2  Fax (4 0 5 ) 4 2 5 - 2 7 4 1  
P.O. Box 1 1 4 0 0
Oklahoma City, OK 7 3 1 3 6 - 0 4 0 0

mailto:rebobz@doc.state.ok.us
mailto:amunra@alaska.net
http://www.doc%e2%96%a0state.ok%e2%96%a0u3/docs/privatep.htm
mailto:didennic@doc.ntate.ok.ua
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m ailbox:/C% 7C/Pro8ram % 2...c.stQ tB.ok.U8&num ber= 50 m ailbox:/C% 7C/ProQram % 20Rles/N etec...id9nnlcpc.doc.6 tate.ok .UB&rw m ber= 50

S u b je c t : R e : P r iv a te  P ris o n  loca tion  
D a te : Thu , 13 M a r  1 9 9 7  0 7 :2 5 :2 4  -0 6 0 0
F r o m : d id enn ic@ doc .s ta te .ok .u s  (D enn is  Cunn ingham )
T o : " B K  P ow e ll"  < "am un ra@ a la sk a ,n e t"@ A la sk a .N E T >

Private Companies have built speculative private prisons in the past few 
years hare. Me built one new prison. All these have been, as you said 
primarily rural locations, in areao that needed an economic boost.

Our agency's stance has been that the communities must want ue, for us to 
consider locating a facility somewhere. The facility that the state built 
was in response to an RFP process, in whi :h communities competed for the 
facility. The 'winner' even offered a million dollars of incentives to the 
state. The RFP process is a public process.

If you are interested in receiving hard copies of statutes and reporta send 
me your address.

Dennis Cunningham, Private Prison Administrator 
P.O. Box 1 1 4 0 0
Oklahoma City, OK 7 3 1 3 6 - 0 4 0 0  
(4 0 5 ) 4 2 5 -2 6 1 6  FAX (4 0 5 ) 4 2 5 - 2 5 7 8

> From: BK Powell <"amunra@alaska, net"@Alaska.NET>> To: didennicQdoc.state.ok.us> Subject: Private Prison location> Data: Wednesday, March 1 2 , 1 9 . 7 7 : 3 9  Pll
>> Your name and e-mail address was forwarded to me by Mr. Zapffe. Alaska is 
in debate regarding> contracting fo r a private prison. As is the case with most states, we are 
in need of beds.
> .The issue is the location of the proposed prison. The proponents own the 
land ( 4 0  acre site)> and fee l this is  the best location (in the state). This site is in 
Anchorage
> (pop. 2 5 0 , 0 0 0 ) within 1 / 2  of established high density neighorhoods.> The proposed operator has no experience with prison operation, they do 
operate 2 halfway houses
> in Anchorage. 1 0 0 0  'a of Anchorage xosidont3  are> upset over the proposed location, Concerns about> safety, property values, etc. My question is this: what process did 
Oklahoma use regarding
> site selection, was it a public process? i t  is my underatending that new 
prisons
J- (over the last 1 0  yosro) sxo located ins rural azeca, wiLl, autucwhot of a depressed ooonomy, and that these areas 
would welcome
> the prison business. Anchorage is not rural nor la  the economy flat.lined. 
Alaska does
> have sites that f i t  the rural/economic description and would welcome the 
business.> Any information regarding this subject that you would care to share would> be greatly appreciated.
>> Regards
>> B.K, Powell

mailto:didennic@doc.state.ok.us
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Private Prisons http.7/ww.v.doc.Bt9te.ok.u8/doc«/prlvatep.htfn

Private Prisons with Oklahoma DOC Contracts
As of FeL'-uary 20,1997

W a c k e n h u t /C e n t r a l T exa s  P a r o le  V io la t o r  F a c i li ty  (1 4 8  M a le /5 5  F e m a le )
P e r  d iem  $ 3 9 .0 0  +  M ed ic a l/s e c u r ity  costs 
B o b  M o ra le s , A c t in g F a c i li ty  A d m in is t ra to r  
2 1 8  S . L a r e d o
S an  A n to n io , T e x a s  7 8 2 0 7 -4 5 3 2
P h o n e : 2 1 0 -2 2 7 -5 6 0 0  F a x : 2 1 0 -2 2 6 -5 0 0 7
4 0 2  m ile s  D o rn  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

C C R I/L im e s to n e  C o u n ty  D e te n t io n  C e n te r  ( 4 9 0  M a le )
P e r  D ie m  $ 4 0 .5 0  +  M ed ic a l/s e c u r ity  costs
C a r l  W h ite , D i r e c t o r
9 1 0  T y u s  R o a d
G ro e sb e c k , T exa s  7 6 6 4 2
P h o n e : 8 1 7 -7 2 9 -8 6 1 5  F a x : 8 1 7 -7 2 9 -8 1 0 8
N e a r  W a c o , T e x a s , 2 2 0  m ile s  D o rn  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

M a n s f ie ld  L a w  E n fo rc e m e n t C e n te r  (1 8 0  M a le /2 0  F e m a le )
P e r  D ie m  $ 1 2 .0 0  +  M ed ic a l/s e c u r ity  costs
J im  O w en , A d m in is t r a to r
1 6 0 1  H e r i ta g e  P a rk w a v
M a n s f ie ld , T e x a s  7 6 0 6 3
P h o n e : 8 1 7 -4 7 3 -8 6 7 6  F a x : 8 1 7 -4 7 3 -8 9 5 4
N e a r  F t  W o r t h ,  T e x a s , 1 7 0  m ile s  f r o m  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

G R W /O d e s s a  D e te n t io n  C e n te r  (9 5  F e m a le )
P e r  D ie m  $ 3 9 .0 0  + M ed ic a l/s e c u r ity  costs
K a y  T o m lin s o n , A d m in is t r a t o r
2 0 3  N . G r a n t
O d e s sa , TexMS 7 9 7 6 1
P h o n e : 9 1 5 -3 3 5 -4 9 9 8  F a x : 9 1 5 -3 3 5 -4 9 9 6
5 5 0  m ile s  f r o m  L e x in g to n  A ssessm en t a n d  R e c ep tio n  C e n te r

Average TX per diem $40,37 + Indirect DOC costs =$3.97 per day

C C A /D a v is  C o r r e c t io n a l Fac ility ' (9 6 0  m a le )
P e r  D ie m  $ 4 1 .9 5  +  M ed ic a l/s e c u r ity  costs +  T h e ra p e u t ic  C o m m u n ity  C os ts  
S te p h en  W . K a is e r ,  W a rd e n  
R t .  4  B o x  4 0
H o ld e n v i lle , O K  7 4 8 4 8 -9 2 9 5
P h o n e : 4 0 5 -3 7 9 -6 4 0 0  F a x : 4 0 5 -3 7 9 -6 4 9 6
6 2  m ile s  f r o m  L e x in g to n  A ssessm en t a n d  R e c e p t io n  C e n te r

C C A /G re a t  P la in s  C o r r e c t io n a l F a c i li t y  (2 5 0  m a le )
P e r  D ie m  $ 4 6 .3 7  +  M ed ic a l/s e c u r ity  cost9
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Private Prisons htto://www.doc.etate.ok.us/doc8(orivateD.htrT

T o m  M a r t in ,  W a rd e n  
H ig h w a y  2 8 1  S o u th , P .O . B o x  1 0 1 8  
H in t o n , O K  7 3 0 4 7
P h o n e : 4 0 5 -5 4 2 -3 7 1 1  F a x : 4 0 5 -5 4 2 -3 7 1 0

Mao of private orisons with Oklahoma contracts. 

Profile of Offenders In Private Prisons with DOC Contracts 

Statutory Authority for Private Prison Contracts 

Private Prison Contractor Application

Denn is Cunninaham is the con trac t m on ito r f o r  the O k lah om a  D epa rtm en t o f  C o rrec tion s . H e  m ay  be 
reached at 4 0 5 -4 2 5 -2 6 1 6  o r  fa x  at 4 0 5 -4 2 5 -7 2 3 6 . O th e r s t a f f  dea l w ith  reco rd s  m anagement, m ed ica l, 
p opu la tion  m anagem ent/c lassification , tran spo rta tion , and tru st fu n d  issues.

http://www.doc.etate.ok.us/doc8(orivateD.htrT
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Statutory Authority for Private Prison Contracte http://'wvw.doc.8tate.ok.us/doca/8tatutor.htm

O k la h o m a  D e p a r tm e n t  o f  C o r re c t io n s  

P r iv a te  P r is o n  A d m in is t ra t io n  

An Overview of Oklahoma Statutory Guidelines

for Private Prison Contracting

I .  A ccord ing  to  0 . 5 .  5 7  S ec tion  5 0 2 , A P riv a te  p rison  con trac to r means:

A . a nongovernm en ta l en tity o r  pub lic  tru s t w h ich , pursuant to  a  con trac t w ith  the 
D epa rtm en t o f  C o rrec tion s , opera tes an institu tion  w ith in the D epartm en t, o r  p rov id es fo r  
the housing , ca re , and con tro l o f  inm ates and pe rfo rm s o the r functions re la ted  to  said 
responsib ilities w ith in a  m in imum  o r  m edium  security le v e l fa c ility  n o t ow ned by the 
D epa rtm en t but ope ra ted  by  the con tra c to r ; o r

B . a nongove rnm en ta l entity o r  pub lic  tru s t w inch , pursuant to  a con trac t w ith  the U n ited  
S tates o r  ano th e r state, p rov id es f o r  the  housing  care and c on tro l o f  m in im um  o r  m ed ium  
secu rity inm ates in  the custody o f  the U n ited  States o r  another state, and pe rfo rm s o th e r 
func tion s re la ted  t o  said responsib ilities w ith in  a fac ility  ow ned  o r  opera ted  by  the 
con trac to r.

H . O v e rv iew  o f  O .S . 5 7  S ec tion  5 6 1 , P r iv a t e  P r i jo n  C o n t ra c t in g

A . T it le  5 7  Sec tion  561 a llow s  the B o a rd  o f  C o rrec tion s  to  con trac t w ith  p riva te  p risons 
c on trac to rs  (th is inc ludes pub lic tru s ts ) f o r  the ope ra tion  o f  a  p rison . T h e  p rocess o f  
con trac ting  fo r  a p rison  is described as fo llow s .:

S tep  1 T h e  D epartm en t o f  C o rrec tion s  sha ll maintain a com prehensive file  o f  a ll c on trac to rs  
interested in and capab le o f  opera ting  an  institution , e ither ow ned b y  the departm ent o r  the 
con trac to r. The departm ent must fu rn ish  necessary app lication  fo rm s  w ith in 2 0  days to  any 
p e rson  o r  firm  w ishing to  be inc luded in  the com prehensive file .

S tep  2  I f  th e  departm ent intends to  secure the services o f  a p riva te  p rison  con trac to r, a ll 
pe rsons and firm s included in the com prehensive file  sha ll be no tified  by mail o f  such intent. 
T he  n o tifica tion  sha ll contain  a descrip tion  o f  the p ro je c t, estimated tim e schedule f o r  the 
p ro jec t, la st date o f  submitting notice o f  in terest and o th e r pertinent data.

S tep  3 P riv a te  p rison  con trac to rs  shall subm it a  le tte r expressing in terest in the p ro je c t w ith in 
3 0  days o f  the pos tm ark  date o f  the le tte r o f  no tifica tion  (S te p  2 ) .

S tep 4  The departm ent sha ll p repa re  a detailed p ro jec t p lan and subm it it to  the B o a rd  o f  
C o rre c tion s  fo r  app rova l.

S tep  5 A fte r  the B o a rd  o f  C o rrec tion s  has app roved  the detailed p ro je c t p lan, the departm ent 
sha ll select th ree to  five  con trac to rs  fo r  deta iled  consideration , The selection t o  be based on  
the com prehensive file  data , inquiries t o  fo rm e r clients, pe rfo rm ance , expertise , and capacity 
o f  the con trac to rs .
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S tep  6  A  re p o rt o f  the eva lua tion  p rocedu res and recom m endations o f  the departm ent shall 
be subm itted to  th e  B o a rd  o f  C o rre c tion s  fo r  the ir independent rev iew  o f  the process.

S tep  7  T he  departm ent sha ll se lec t and negotia te con trac t te rm s w ith  the con trac to r w hoso  
qua lifications and p ro jec t p rop o sa l beat meet the c rite ria  o f  the p ro je c t description , T h e  
negotia ted  p ro je c t scope and fe e  sha ll b e  subm itted to  the  B o a rd  o f  C o rrec tion s  fo r  th e ir 
app ro va l t o  m ake an aw ard  o f  con trac t. Shou ld  the departm ent fa il to  reach a  con trac t 
agreem ent w ith  the  firs t-cho ice  con tra c to r , negotia tions sha ll beg in  w ith  the second-cho ice 
c on trac to r , and i f  agreem ent is n o t reached , negotia tions shall begin w ith  the th ird -cho ice  
con trac to r. I f  agreem ent is no t reached w ith the th ird -cho ice con trac to r, the p rocess w ill 
s ta rt o v e r a t S tep 5 .

B . In  add ition  to  the  seven steps no ted  above , T it le  5 7  Section  5 61  a lso  
p rov id es :

1. F o r  add ing con trac to rs  to  the list fo r  considerations, i f  there is 
inadequate response  to  the p ro jec t.

2 . A ssistance from  the  D epa rtm en t o f  C en tra l Serv ices in 
im p lem enting p riva te  p rison  contacting p rocedures.

3 . A u th o rity  f o r  the d ire c to r o f  tho D epartm en t o f  C en tra l Serv ices 
to  lease  state ow ned p rop e rty  in con junction  w ith  a p riva te  p rison  
contract.

4 . F o r  p riva te  p rison  con trac ts to  be fo r  a  te rm  o f  one  y ea r subject 
to  renew a l at the state's o p tio n  fo r  a  cum ulative to ta l o f  5 0  years.

5 . T h a t p riva te  p rison  con trac to rs  p rov id e  assurances w ith  regard to  
qua lifications, experience, p ro p e r staffing , financing and ability, at 
the B o a rd  o f  C o rrec tion s , p r io r  to  aw ard o f  the contract.

6 . T hat p riva te  p rison  con trac to rs  dem onstra te to  the satisfaction o f  
the B o a rd  o f  C o rrec tion s , that the c on trac to r can obta in  requ ired 
insurance o r  can p ro v id e  se lf-insu rance

7. T ha t p riva te  p rison s con trac to rs  a re  exempt fro m  leg is lation 
g ove rn ing  c o rrec tion a l em p loyees, except w ith  regard  to  au thorized  
use o f  firea rm s.

8 . T ha t any o ffen se  wh ich w ou ld  be a crim e i f  com m itted w ith in a 
state co rrec tion a l fa c ility  is a lso  a crim e i f  com m itted in a  facility 
opera ted  by a con trac to r.

9 . T hat the d ire c to r o r  his designee shall m on ito r the perfo rm ance 
o f  p riva te  p rison  con trac to rs .

10. Specia l requ irem ents when the p riva te  p rison  con trac to r 
ope ra tes a non -sta te  ow ned  fac ility . This includes granting the 
departm ent the op tion  to  purchase o r  lease tho fac ility  at a

http://Vww.cloc.etflte.ok.ua/docB/8tstutor.ntm
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p redeterm ined p rice at the beginning o f  each fisca l year. T he  
con tra c to r is  requ ired  to  p ro v id e  the serv ice in a fa c ility  that m eets 
A C A  standards. T h e  c on tra c to r m ust rece ive A C A  accred itation  
w ith in th ree years o f  com m encem ent o f  ope ra tion s o f  the fac ility .

P riya teJP rison  C on tra c to r App lication
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OKLAHOMA DEPARTMENT OF CORRECTIONS 
PRIVATE PRISON CONTRACTOR 

APPLICATION FORM INSTRUCTIONS

P a rt I . Specific  In s truc tion s

1. E n te r the  fu ll nam e o f  y o u r  com pany and the com pany=s fed e ra l em p loye r iden tification  
(F E I )  number. I f  y o u r  com pany does n o t have an F E I num ber and y o u r  com pany is an  
ind iv idual p rop rie to rsh ip , the  soc ia l secu rity num ber o f  the  p ro p rie to r m ay be substituted fo r  
the F E I  num ber. N O  O T H E R  S U B S T IT U T IO N S  A R E  P E R M IT T E D .

2 . E n te r the date y o u r  com pany w as established.

3 . E n te r the  firm  structu re . E xam p les o f  com pany structure arc  ind iv idua l p rop rie to rsh ip , 
partnersh ip , c o rp o ra tion , etc.

4 . E n te r th e  fu ll business m ailing add ress o f  y o u r com pany=s hom e o ffic e  and phone number, 
includ ing a rea  code .

5. I f  y o u r com pany=s hom e o ffic e  is loca ted  in O k lahom a and y o u  w ant a ll co rrespondence 
to  be d irected to  th e  hom e o ffic e , en te r A see  ab o v e .@  O therw ise , en ter the fu l l business 
m ailing add ress o f  y o u r c o m p a n y ^  O k lah om a o ffice , and phone number, inc lud ing aiwd 
code . I f  y o u r  com pany has no  o ffic e  in O k lahom a , en ter A n on e .@

6. L is t  the fu l l  names and titles o f  a ll p rincipa ls in y o u r com pany. P rin c ipa ls inc lude o ffice rs , 
members o f  the b o a rd  o f  d irec to rs , ow ners o f  ind iv idua l p rop rie to rsh ip s and partnersh ips, 
(inc lud ing  lim ited  pa rtn e rs ), and c o rp o ra te  s tockho lde rs  w h o  ow n  o r  c on tro l f iv e  percen t o r  
m o re  o f  the outstand ing vo ting  s tock  o f  th e  co rpo ra tion . P rin c ipa ls  m ay be ind ividua ls , 
p rop rie to rsh ip s , partnersh ips, o r  co rpo ra tion s . A ttach add itiona l sheets i f  necessary.

7. L is t  the fu l l nam es and tit le s o f  a ll k ey  personne l not listed in item  six above . K e y  
personne l w ou ld  inc lude managers, superv iso rs , and o th e r em p loyees w ith  a h igh deg ree  o f  
expertise in  the ir fie ld  and w h o  w ou ld  m ake  substantial con tribu tions t o  the ope ra tion  o f  a 
p riva te ly  ope ra ted  p rison . A ttach add itiona l sheets i f  necessary.

8. E n te r the cu rren t num ber o f  em p loyees in y o u r firm . In c lu d e  partners ac tive ly  engaged in 
the op e ra tion  o f  the firm .

9 . F o r  each type o f  serv ice listed in  item s A  th rough I, list the f i i l l  m ailing add ress o f  
subcon trac to rs  n o rm a lly  used by y o u r firm  to  p rov id e  the service. I f  subcon trac to rs a re  n o t 
n o rm a lly  used f o r  that type o f  serv ice , en te r A n on e .@  In  item  J, lis t o th e r types o f  services 
n o rm a lly  subcon trac ted  by  y o u r firm  and the  fu ll m ailing address o f  subcon trac to rs  used fo r  
each type o f  serv ice . A ttach  add itiona l sheets i f  necessary.

10. B a sed  o n  y o u r response to  item  nine above , indicate the types o f  services p rov id ed  by 
y o u r firm  w ith ou t the  use o f  subcon trac to rs. A ttach additional sheets i f  necessary.

11. C om p le te  a  separate page o f  this section fo r  each principa l and key  pe rsonne l listed in 
sections six and seven . M ak e  enough cop ies o f  page th ree t o  p rov id e  a separate page f o r

http://www.doc
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each p rin c ipa l and k e y  personne l. T h e  pages shou ld  be num bered 3 -A , 3 -B , 3 -C , etc.

N am e : E n te r the  fu ll nam e o f  the p rin c ipa l o r  key  pe rsonne l.

P o s it io n  in firm : E n te r the ir tit le .

Y ea rs  o f  experience: E n te r th e ir yea rs  o f  experience in th e ir fie ld .

A ge : E n te r th e ir age.

Y e a rs  in th is firm ; E n te r the num ber o f  y ea rs  they have been  w ith  y o u r 
com pany.

Y e a rs  as p rin c ipa l in  th e ir firm s : E n te r  the num ber o f  years they w e re  p rinc ipa ls 
in  o th e r companies.

E duca tion : F o r  each co lle g e  attended , en te r the fu ll nam e o f  the co lleg e , fu l l 
nam e o f  any deg rees rece ived , o r  A n o n e©  i f  n o  deg ree rece ived , the y e a r they 
rece ived  the ir deg ree , and th e ir a rea o f  spec ia liza tion  w ith in  the ir deg ree fie ld .

P ro fe s s ion a l o rg an iza tion  m em bersh ips: E n te r the fu l l  nam e o f  p ro fe ss ion a l 
o rg an iza tion s  th ey  be long  to .

P ro fe s s io n a l reg istra tions : F o r  each p ro fe ss ion a l reg is tra tion  (d o c to r , law ye r, 
ph ysio log is t, e tc .), lis t the  typ e  o f  reg is tra tion , the  state reg iste red , the y ea r they 
becam e reg iste red , and the ir reg is tra tion  number. A ttach  add itiona l sheets i f  
necessary.

Y e a rs  o f  p ro fe ss ion a l experience: L is t  the yea rs  th ey  have been engaged in the 
p rac tice  o f  th e ir p ro fess ion .

S p ec ia liza tion  and yea rs : L is t the  a re a (8 ) o f  spec ia liza tion  w ith in th e ir f ie ld  and 
the num ber o f  yea rs  in  that specia lty .

H a v e  y o u  e v e r been conv ic ted  o f  a fe lo n y : I f  they have n eve r been conv ic ted  o f  
a  fe lo n y , en te r A N O .@  I f  they have been conv ic ted  o f  a fe lo n y , en te r A Y E S @  
and p ro v id e  details , inc lud ing charge, circum stances, and ju risd ic tion .

Em p lo ym en t h is to ry : B eg inn ing  w ith  the ir cu rren t em p loym en t, lis t the  com pany 
nam e, title , and years o f  em p loym ent. B e  su re  to  accoun t f o r  a ll yea rs  o f  
p ro fe s s ion a l experience. In c lu d e  a b r ie f  descrip tion  o f  duties pe rfo rm ed .

12. C om p le te  a separate page o f  th is  section  fo r  each past and p resen t con trac t w ith  th e  state 
o f  O k lah om a . In c lu d e  a ll consu ltan t avid se rv ice con trac ts  w ith  a ll entities o f  the state o f  
O k lahom a . I f  y ou  h ave  n o  past o r  p resen t con trac ts  w ith  the  state o f  O k lah om a , en ter A N o  
P as t o r  P re sen t C o n tra c ts©  in  the space f o r  nam e o f  p ro jec t. M a k e  enough  cop ies o f  page 
fo u r  t o  p ro v id e  a  separate page f o r  each con trac t. T h e  pages shou ld  be numbered 4*A , 4 -B , 
4 -C , etc.

N am e  o f  p ro je c t : L is t the nam e o f  th e  con trac t p ro jec t.
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Loca tio n : L is t  a ll lo ca tion s  w here  con trac t services w e re  p rov id ed .

N am e , add ress, and contact p e rson  o f  agency: L is t the  fu l l  nam e and m ailing 
add ress o f  the agency the  con trac t w as w ith . A ls o , lis t the  fu l l nam e, tit le , and 
phone num ber, inc lud ing area code , o f  th e  p e rson  in the  agency w e  cou ld  
con tact rega rd ing  the g o od s  o r  se rv ices p rov id ed  by  y o u r  com pany.

P ro je c t p e riod : L is t the starting and end ing dates o f  the p ro je c t.

P ro je c t  cost: F o r  p ro je c ts  cu rren tly  underw ay , lis t the con trac t am ount. F o r  
com p le ted  p ro je c ts  lis t the  am oun t y o u  w e re  ac tu a lly  paid ,

P ro je c t  descrip tion : D esc rib e  the  pu rp o se  o f  the p ro je c t , y o u r  in vo lvem en t in  the 
p ro je c t, and th e  resu lts o f  the  p ro je c t . B e  su re to  no te  m a jo r activ ities y o u  
partic ipated in.

13. C om p le te  a  separate page o f  this section  f o r  a t least fiv e  past and p resent con trac ts  w ith 
p riv a te  com panies, cities, coun ties, o th e r states, and the  fed e ra l governm en t. In c lu d e  a ll 
consu ltan t and  se rv ice  con trac ts w ith  entities o th e r than the  state o f  O k lah om a . I f  y o u  have 
n o  past o r  p resent con trac ts  w ith  entities o th e r than the state o f  O k lah om a , en te r A N o  past 
o r  p resen t c on tra c ts@  in the space f o r  nam e o f  p ro jec t. M a k e  enough  cop ies o f  page f iv e  to  
p ro v id e  a separa te  page f o r  each contract. T he  pages sh ou ld  be num bered  5 -A , 5 -B , 5 -C , 
etc.

( " )  N am e o f  p ro je c t: L is t the nam e o f  th e  con trac t p ro jec t.

L o c a tio n : L is t  a ll loca tion s  w here  con trac t serv ices w e re  p rov id ed .

N am e , address, and con tac t p e rson  o f  agency: L is t the fu l l nam e and m ailing  
add ress o f  th e  agency th e  con trac t w as w ith . A ls o , lis t the fu l l nam e, title , and 
phone num ber inc lud ing area code  o f  the pe rson  in  the agency w e  c ou ld  contact 
rega rd ing  the g ood s  o r  services p rov id ed  by  y o u r com pany.

P ro je c t  pe riod : L is t the sta rting and end ing dates o f  the p ro je c t.

P ro je c t  cost: F o r  p ro je c ts  cu rren tly  underw ay , lis t the con trac t am oun t; fo r  
com p le ted  p ro je c ts , lis t the am oun t y o u  w e re  ac tu a lly  paid.

P ro je c t  descrip tion : D esc rib e  the pu rp ose  o f  the p ro je c t , y o u r  invo lvem en t in the 
p ro je c t, and the  resu lts o f  the p ro je c t. B e  su re  to  n o te  m a jo r  activ ities y o u  
partic ipated in.

14. T he  state o f  O k lahom a requ ires p riva te  p rison  con trac to rs  t o  ob ta in  certa in  insu rance 
cove rage  o r  to  p ro v id e  sc lf-insu rancc . I f  y o u r  firm  w ill b e  se lf-in su red , en te r 
A S e lf- In su re d .@

15. Y o u  a re  to  p ro v id e  certa in financia l in fo rm a tion  abou t y o u r firm . A ud ited  financia l 
statem ents m ust be  subm itted f o r  the m os t recen tly  com p le ted  y e a r and the y e a r p r io r  t o  the 
m os t recen tly  com p le ted  yea r. These aud ited financia l statem ents m ust inc lude an  aud it
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op in ion  o f  the financia l statements b y  a  C E R T IF IE D  P U B L IC  A C C O U N T A N T . O p in ions 
issued b y  A Pub lic  A c c o u n ta n t^  o r  o th e r ind iv idua ls no t licensed to  p ractice as a  C ertified  
Pub lic  A ccoun tan t,@  w ill n o t be accepted. A t a  m inimum , the  financia l statements w ill 
inc lude a  ba lance sheet, a p ro fit  and lo s s  statement, notes t o  financia l statements, and an 
op in ion  o f  the financia l statements signed by a certified  pub lic  accountant. P ro v id e  D u n  &  
B rad s tree t num bers f o r  the com pany and a ll p rinc ipa ls o f  the firm  listed in item  six.

16 . T he  app lica tion  m ust be signed by a p rincipa l, o ffic e r , o r  d irec to r o f  the firm  w h o  is 
au tho rized  to  m ake representations concern ing the firm . The signec=s-title, the firm  name, 
and the date signed a re  a lso  requ ired .

P a rt I I .  G enera l Instruc tion s

T he  com p le ted  app lica tion  and a ll attachm ents a rc  to  be m ailed to :

D enn is  Cunningham  
P riv a te  P rison s  A dm in istra to r 
O k lahom a D epartm en t o f  C o rre c tion s  
P .O .B o x  1 1 4 0 0  
O k lah om a C ity , O K  7 3 1 3 6 -0 4 0 0

A ll app lica tions m ust be com p lete . F a ilu re  t o  p rop e r ly  com p le te  a ll seciious o f  the app lication  
and attach a ll requ ired  statements w ill re su lt in  the app lica tion  being re tu rned to  you .
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F lo rida Statutes (Supplement 1996)
CHAPTER 957: CORRECTIONAL PRIVATIZATION COMMISSION

[ F o o tn o t e  J ]

957.03 Correctional Privatization Commission. —

( 1 )  C O M M IS S IO N . T h e  C o r re c t io n a l P r iv a t iz a t io n  C o m m is s io n  is  c re a ted  f o r  th e  p u rp o s e  o f  e n te r in g  in to  c o n tra c ts  w ith  c o n tra c to rs  f o r  the 
d e s ig n in g , fin a n c in g , a c q u ir in g , le a s in g , c o n s t ru c t in g , a n d  o p e ra t in g  o f  p r iv a te  c o r r e c t io n a l fa c i li t ie s . F o r  a d m in is t ra t iv e  p u rp o se s , the  c o m m is s io n  is 
c re a te d  w ith in  the D e p a r tm e n t  o f  M a n a g e m e n t S e rv ic e s . T h e  c o m m is s io n  m a y  e n te r  in to  c on tra c ts  w ith  c o n tra c to rs  f o r  the d e s ig n in g , f in a n c in g , 
a c q u ir in g , le a s in g , a n d  c o n s t ru c t in g  o f  p r iv a te  ju v e n i le  c o m m itm e n t fa c i li t ie s .

( 2 )  M E M B E R S ;  Q U A L IF IC A T IO N S .  T h e  c o m m is s io n  s h a l l c o n s is t  o f  f i v e  m em b e rs  a p p o in te d  b y  th e  G o v e rn o r ,  n on e  o f  w h om  m a y  b e  an 
e m p lo y e e  o f  the D e p a r tm e n t  o f  C o r re c t io n s  o r  the  D e p a r tm e n t  o f  J u v e n i le  Ju s t ic e , o n e  o f  w h om  m u s t b e  a  m in o r i t y  p e rson  as d e fin e d  in  s. 
2 8 8 . 7 0 3 ( 3 ) ,  a n d  fo u r  o f  w h o m  m u s t b e  e m p lo y e d  b y  th e  p r iv a te  se c to r . A  c o m m is s io n e r  m a y  n o t  h a v e  been  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  
c o n su lta n t  to  the  d e p a rtm e n t o r  th e  D e p a r tm e n t  o f  J u v e n i le  Ju s t ic e , o r  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t to  a b id d e r , f o r  2  y e a rs  
p r i o r  to  a p p o in tm en t to  th e  c o m m is s io n  and  m a y  n o t  b e c om e  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t t o  th e  d ep a rtm en t o r  th e  D e p a rtm e n t 
o f  J u v e n i le  Ju s t ic e , o r  an  e m p lo y e e  o r  a c o n t ra c t  v e n d o r  o f  o r  a  c o n su lta n t to  a b id d e r , f o r  2  y e a rs  f o l lo w in g  th e  te rm in a t io n  o f  the  a p p o in tm en t to  the 
c o m m is s io n .

( 3 )  T E R M S ,  O R G A N IZ A T IO N ,  A N D  M E E T IN G S .

(a )  T h e  te rm  o f  o f f i c e  f o r  a  m e m b e r  o f  the  c o m m is s io n  is  4  y e a rs .

(b )  A  v a c a n c y  s h a ll be f i l le d  in  the  s am e  m an n e r as th e  o r ig in a l a p p o in tm en t and  s h a ll b e  f o r  th e  re m a in d e r  o f  th e  u n e xp ire d  te rm  o n ly .

( c )  T h e  G o v e rn o r  s h a ll a p p o in t  f r o m  a m o n g  th e  m em b e rs  a  c h a ir  and  a  v ic e  c h a ir  f o r  te rm s  o f  2  y e a rs  each .

(d )  M e m b e rs  o f  the  c o m m is s io n  s h a ll s e rv e  w ith o u t c om p e n sa t io n  b u t a re  e n tit le d  to  re im b u rs em en t f o r  p e r  d iem  and  tra v e l exp en ses  p u rsu an t to  s. 
1 1 2 . 0 6 1 .

( e )  T h e  c om m is s io n  m a y  e m p lo y  an  e x e c u t iv e  d i r e c to r  and  su ch  s t a f f  as is  n e c e s sa ry , w ith in  th e  lim it s  o f  le g is la t iv e  a p p ro p ria t io n . T h e  c om m is s io n  
m a y  re ta in  su ch  c o n su lta n ts  as it d e em s  n e c e s sa ry  to  a c c om p lis h  its  m is s io n . N e ith e r  the  e x e c u t iv e  d i re c to r  n o r  a n y  c on su lta n t re ta in ed  b y  the 
c o m m is s io n  m a y  h a v e  b een  an  e m p lo y e e  o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t t o  th e  d ep a rtm en t o r  th e  D e p a r tm e n t o f  J u v e n ile  Ju stic e , o r  an 
e m p lo y e e  o r  a c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t to  a  b id d e r , f o r  2  y e a rs  p r io r  to  e m p lo y m e n t  w ith  th e  c o m m is s io n  and  m a y  n o t b e c om e  an  e m p lo y e e  
o r  a  c o n tra c t v e n d o r  o f  o r  a  c o n su lta n t to  th e  d e p a rtm en t o r  the  D e p a rtm en t o f  J u v e n i le  Ju s t ic e , o r  an  e m p lo y e e  o r  a  con tra c t v e n d o r  o f  o r  a  c o n su lta n t 
to  a  b id d e r , f o r  2  y e a rs  f o l lo w in g  te rm in a t io n  o f  e m p lo y m e n t  w ith  the  c o m m is s io n .



( 0  T h e  c om m is s io n  s h a l l m e e t u p o n  the  c a l l  o f  the  c h a ir  o r  a m a jo r i t y  o f  the  m em be rs  o f  th e  c o m m is s io n . A  m a jo r i ty  o f  the  m em b e rs  o f  the 
c o m m is s io n  c o n s titu te s  a  q u o ru m .

(g )  In  a c c o rd an ce  w ith  a l l  p ro v is io n s  o f  law , the c o m m is s io n  m a y  le a s e  such  o f f i c e  sp a c e  a s  is  n e c e s sa ry , w ith in  the  lim its  o f  le g is la t iv e  
a p p ro p r ia t io n .

( 4 )  D U T IE S .

( a )  T h e  c om m is s io n  s h a l l e n te r  in to  a c o n tra c t o r  c o n tra c ts  w ith  o n e  c o n t ra c to r  p e r  fa c i l i t y  f o r  th e  d e s ig n in g , a cq u ir in g , f in a n c in g , le a s in g , 
c o n s tru c tin g , and  o p e ra t in g  o f  that fa c i l i t y  o r ,  i f  s p e c i f ic a l ly  a u th o r iz e d  b y  the L e g is la tu re , s e p a ra te ly  c on tra c t f o r  a n y  such  s e rv ic e s . T h e  c om m is s io n  
s h a ll n o t e n te r in to  a n y  c o n tra c t to  d e s ig n , a cq u ire , f in a n c e , le a se , c on s tru c t, o r  o p e ra te  m o re  th an  tw o  p r iv a te  c o r re c t io n a l fa c i li t ie s  w ith o u t sp e c ific  
le g is la t iv e  a u th o r iz a t io n .

( b )  In  its  requ est f o r  p ro p o s a ls , th e  c om m is s io n  s h a ll in v ite  in n o v a t io n  an d  s h a ll n o t re q u ire  u se  o f  p ro to ty p e  d e s ign s  o f  state c o r re c t io n a l fa c i li t ie s  
sp e c ifie d  o r  d e s ig n ed  b y  o r  f o r  th e  d ep a rtm en t o r  o f  state ju v e n i le  fa c i li t ie s  sp e c ifie d  o r  d e s ig n e d  b y  o r  f o r  the D e p a rtm en t o f  J u v e n i le  Ju s t ic e . T h e  
c om m is s io n  s h a ll n o t re q u ire  the use  o f  an y  p ro to ty p e  d e s ig n  tha t s p e c ia lly  advan tages a n y  c o n tra c to r .

( c )  T h e  c om m is s io n  m u s t re p o r t  to  the S p e a k e r o f  th e  H o u s e  o f  R e p re se n ta t iv e s  and the  P re s id e n t  o f  the S en a te  b y  D e c e m b e r  1 each  y e a r  o n  the  
status a n d  e ffe c t iv e n e s s  o f  th e  fa c i li t ie s  u n d e r its  m an ag em en t. E a c h  re p o r t  m u st a ls o  in c lu d e  a  c om p a r is o n  o f  re c id iv ism  ra te s  f o r  inm a te s  o f  p riv a te  
c o r re c t io n a l fa c i li t ie s  t o  the  re c id iv ism  ra tes f o r  inm a te s  o f  c om p a ra b le  fa c i lit ie s  m an aged  b y  th e  d ep a rtm en t.

( 5 )  A D O P T IO N  O F  R U L E S .  T h e  c om m is s io n  m a y  a d op t ru le s  n e c e s sa ry  to  c a r y  o u t  its  c o n tra c t in g  and  m o n ito r in g  du tie s  p ro v id e d  u n d e r th is  
ch ap te r.

H i s t o r y :  s. 4 0 ,  c h . 9 3 - 4 0 6 ;  s . 1 , ch . 9 4 - 1 4 8 ;  s. 5 5 ,  c h . 9 6 - 3 1 2 ;  s . 2 1 ,  c h . 9 6 - 4 2 2 .

[ F o o t n o t e  1 ]  N o te . S e c t io n  5 9 ,  c h . 9 6 - 3 1 2 ,  p ro v id e s  tha t " th e  p ro v is io n s  o f  ss. 9 5 7 .0 3  a n d  9 5 7 .0 4 ,  F lo r id a  S ta tu te s , a s  am en d e d  b y  th is  ac t, 
s h a ll a p p ly  to  c o n tra c ts  aw a rd e d  o n  o r  a fte r  J u ly  1 , 1 9 9 6 . "

[F o o tn o te  7 ]

957.04 Contract requirements. —
( 1 )  A  c o n tra c t e n te re d  in to  u n d e r th is  ch ap te r f o r  th e  o p e ra t io n  o f  p r iv a te  c o r re c t io n a l fa c i li t ie s  s h a ll m a x im iz e  the c o s t s a v in g s  o f  such  fa c i li t ie s  and 
s h a ll:

( a )  B e  n eg o tia ted  w ith  th e  f i rm  fo u n d  m o s t q u a li f ie d . H o w e v e r , a  c o n tra c t f o r  p r iv a te  c o r re c t io n a l s e rv ic e s  m a y  no t be en te red  in to  b y  the c om m is s io n  
u n le s s  th e  c o m m is s io n  d e te rm in e s  that the c o n t ra c to r  h as  d em on s t ra te d  tha t i t  h a s : 1 . T h e  q u a li f ic a t io n s , e x p e rie n c e , and  m an ag em en t p e rs o n n e l 
n e c e ssa ry  to  c a r ry  o u t  th e  te rm s  o f  the  con tra c t. 2 . T h e  a b i li t y  t o  e x p e d ite  the  s it in g , d e s ig n , a n d  c o n s tru c t io n  o f  c o r re c t io n a l fa c i li t ie s . 3 . T h e  a b i li ty  
to  c o m p ly  w ith  a p p lic a b le  la w s , c o u r t  o rd e rs , and  n a t io n a l c o r re c t io n a l s tanda rd s .



( b )  In d e m n ify  the  state an d  the  d e p a rtm en t , in c lu d in g  th e ir  o f f i c i a ls  a n d  ag en ts , ag a in st a n y  an d  a l l  l i a b i l i t y , in c lu d in g , bu t n o t lim ite d  to , c iv i l  r ig h ts  
l ia b i li t y . P r o o f  o f  s a t is fa c to ry  in su ra n c e  is  re q u ire d  in  an  am ou n t to  be  d e te rm in ed  b y  the  c o m m is s io n , f o l lo w in g  c o n su lta t io n  w ith  the  D iv is io n  o f  
R is k  M an ag em en t o f  the  D e p a r tm e n t  o f  In su ra n c e . N o t  le s s  th an  3 0  d a y s  p r io r  to  the  re le a s e  o f  e a ch  re q u e s t f o r  p ro p o s a ls  b y  the  c om m is s io n , the 
c om m is s io n  s h a ll re q u e s t the  w rit te n  re c om m en d a t io n  o f  the d iv is io n  re g a rd in g  in d em n if ic a t io n  o f  the  state and  the d ep a rtm en t u n d e r th is p a rag rap h . 
W ith in  15  d a y s  a f te r  su ch  re q u e s t , the  d iv is io n  s h a ll p ro v id e  a  w ritte n  re c om m en d a t io n  to  th e  c o m m is s io n  re g a rd in g  the am ou n t and  m an n e r o f  such 
in d em n if ic a t io n . T h e  c o m m is s io n  s h a l l a d o p t the d iv is io n 's  re c om m en d a t io n  u n le s s , b ased  o n  s u b s ta n tia l c om p e te n t e v id e n ce , the c om m is s io n  
d e te rm in e s  a  d i f fe re n t  am o u n t an d  m a n n e r o f  in d em n if ic a t io n  is  su ff ic ie n t .

( c )  R e q u ire  that the c o n tra c to r  s e e k , o b ta in , and  m a in ta in  a c c red ita t io n  b y  the A m e ric a n  C o r re c t io n a l A s s o c ia t io n  f o r  the fa c i li t y  u n d e r that con trac t. 
C om p lia n c e  w ith  am en dm en ts  t o  the  a c c re d ita t io n  s tan d a rd s  o f  the a s so c ia t io n  is re q u ire d  u p o n  th e  a p p ro v a l o f  such am endm en ts  b y  the c om m is s io n .

(d )  R e q u ire  tha t th e  p ro p o s e d  fa c i li t ie s  and  the  m an ag em en t p la n s  f o r  the inm a te s  m ee t a p p lic a b le  A m e r ic a n  C o r re c t io n a l A s so c ia t io n  standard s and  
the  re q u irem en ts  o f  a l l  a p p lic a b le  c o u r t  o rd e rs  a n d  sta te  law .

( e )  E s ta b lis h  o p e ra t io n s  s tan d a rd s  f o r  c o r re c t io n a l fa c i li t ie s  su b je c t to  the  c on tra c t. T h e  c o m m is s io n  m a y  w a iv e  an y  ru le , p o lic y , o r  p ro c e d u re  o f  the 
d ep a rtm en t re la te d  to  the  o p e ra t io n s  s tand a rd s  o f  c o r re c t io n a l fa c i li t ie s  that a re  in con s is ten t w ith  the  m is s io n  o f  the  c om m is s io n  to  e s tab lish  
c o s t -e ffe c t iv e , p r iv a te ly  o p e ra te d  c o r re c t io n a l fa c i li t ie s .

( f )  R e q u ire  th e  c o n t ra c to r  to  be  re s p o n s ib le  f o r  a  ra n g e  o f  d e n ta l, m e d ic a l, a nd  p s y c h o lo g ic a l s e rv ic e s ; d ie t ; e d u c a t io n ; and  w o rk  p ro g ram s  at le a s t 
e q u a l to  th o se  p ro v id e d  b y  th e  d e p a rtm en t in  c o m p a ra b le  fa c i li t ie s . T h e  w o rk  and ed u c a t io n  p ro g ra m s  m u s t b e  d e s igned  to  re d u c e  re c id iv ism , and  
in c lu d e  o p p o r tu n it ie s  to  p a r t ic ip a te  in  su ch  w o r k  p ro g ram s  as a u th o r iz e d  p u rsu an t to  s. 9 4 6 .0 0 6 .

(g )  R e q u ire  th e  s e le c t io n  an d  a p p o in tm e n t o f  a  fu l l - t im e  c o n tra c t m o n ito r . T h e  con tra c t m o n i t o r  s h a ll b e  a p p o in ted  and su p e rv ised  b y  the c om m is s io n . 
T h e  c o n tra c to r  is  re q u ire d  to  re im b u rs e  the  c o m m is s io n  f o r  the  s a la r y  and  exp en ses  o f  the c o n tra c t m o n ito r . I t  is  the o b lig a t io n  o f  the  c o n tra c to r to  
p ro v id e  su itab le  o f f i c e  space  f o r  the c o n tra c t m o n ito r  at the c o r re c t io n a l fa c i li ty . T h e  c o n tra c t m o n it o r  s h a ll h a v e  u n lim ite d  access to  the c o rre c t io n a l 
fa c i li ty .

(h )  B e  f o r  a p e r io d  o f  3  y e a rs  a n d  m a y  b e  re n ew e d  f o r  su c c e ss iv e  2 - y e a r  p e r io d s  th e re a fte r . H o w e v e r , the sta te  is  n o t o b lig a te d  f o r  an y  p a ym en ts  to  
the c o n t ra c to r  b e y o n d  c u rre n t a n n u a l a p p ro p r ia t io n s .

( 2 )  E a ch  c on tra c t e n te re d  in to  f o r  the  d e s ig n  and  c o n s tru c t io n  o f  a  p r iv a te  c o r re c t io n a l fa c i l i t y  o r  ju v e n i le  c om m itm en t fa c i li ty  m ust in c lu d e :

( a )  N o tw ith s ta n d in g  a n y  p ro v is io n  o f  c h a p te r 2 5 5  to  th e  c o n t ra ry , a  s p e c ific  p ro v is io n  a u th o r iz in g  th e  u se  o f  ta x -e x em o t fin a n c in g  th rou gh  the 
is su an ce  o f  ta x -e x em p t b o n d s , c e rt i f ic a te s  o f  p a rt ic ip a t io n , le a se -p u rc h a s e  a g re em en ts , o r  o th e r  ta x -e x e m p t fin a n c in g  m e th od s . P u rsu an t to  s.
2 5 5 .2 5 ,  a p p ro v a l is  h e re b y  p ro v id e d  f o r  the le a se -p u rc h a se  o f  up  to  tw o  p r iv a te  c o r re c t io n a l fa c i li t ie s  a n d  a n y  o th e r  fa c i li ty  a u th o riz e d  b y  the G e n e ra l 
A p p ro p r ia t io n s  A c t.

( b )  A  sp e c ific  p ro v is io n  re q u ir in g  th e  d e s ig n  an d  c o n s tru c tio n  o f  the  p ro p o se d  fa c i li t ie s  to  m ee t th e  a p p lic a b le  s tanda rd s o f  the A m e ric a n  C o r re c t io n a l 
A s so c ia t io n  and  the re q u irem en ts  o f  a l l  a p p lic a b le  c o u r t  o rd e rs  a n d  state law .



( c )  A  s p e c if ic  p ro v is io n  re q u ir in g  th e  c o n t ra c to r , and  n o t th e  c o m m is s io n , to  o b ta in  the F in anc ing  re q u ire d  to  d e s ig n  and  c o n s tru c t the  p riv a te  
c o r re c t io n a l fa c i l i t y  o r  ju v e n i le  c o m m itm e n t fa c i l i t y  b u i lt  u n d e r th is  ch ap te r.

(d )  A  s p e c if ic  p ro v is io n  s ta ting  tha t the  sta te  is  n o t  o b lig a te d  f o r  a n y  p a ym en ts  that e x c e ed  th e  am ou n t o f  the c u r re n t  a n n u a l a p p ro p ria t io n .

(3 )

( a )  E a c h  c o n tra c t f o r  the  d e s ig n in g , f in a n c in g , a c q u ir in g , le a s in g , c o n s tru c t in g , a n d  o p e ra t in g  o f  a  p r iv a te  c o r re c t io n a l fa c i l i t y  s h a ll be su b je c t to  ss.
2 5 5 . 2 5 0 2  a n d  2 5 5 .2 5 0 3 .

(b )  E a c h  c o n tra c t f o r  the  d e s ig n in g , f in a n c in g , a c q u ir in g , le a s in g , a n d  c o n s tru c t in g  o f  a  p r iv a te  ju v e n i le  c o m m itm e n t fa c i l i t y  s h a ll be su b je c t to  ss.
2 5 5 . 2 5 0 2  a n d  2 5 5 .2 5 0 3 .

( 4 )  A  c o n tra c t en te red  in to  u n d e r th is  c h a p te r  d o e s  n o t a c c o rd  th ird -p a r ty  b e n e fic ia ry  s ta tus to  a n y  inm a te  o r  ju v e n i le  o f fe n d e r  o r  to  an y  m em b e r o f  
the g e n e ra l p u b lic .

( 5 )  E a c h  c o n tra c t e n te red  in to  b y  th e  c o m m is s io n  m u s t in c lu d e  su b s ta n tia l m in o r i t y  p a rt ic ip a t io n  u n le s s  d em on s t ra te d  b y  e v id e n c e , a fte r  a  g o o d  fa ith  
e f f o r t ,  as  im p n  .d e a l and  m u s t a ls o  in c lu d e  a n y  o th e r  re q u irem en ts  th e  c o m m is s io n  c o n s id e rs  n e c e s sa ry  and  a p p ro p r ia te  f o r  c a rry in g  o u t the p u rp o se s  
o f  th is  c h ap te r .

( 6 )  N o tw ith s ta n d in g  [F o o tn o t e  2 ]  s . 2 5 3 . 0 2 5 ( 8 ) ,  th e  B o a rd  o f  T ru s te e s  o f  th e  In te rn a l Im p ro v e m e n t  T ru s t  F u n d  n e ed  n o t a p p ro v e  a  le a se -p u rc h a se  
a g re em en t n e g o t ia te !  b y  th e  c o m m is s io n  i f  th e  c om m is s io n  f in d s  tha t th e re  is  a  n eed  to  e x p e d ite  th e  le a se -p u rc h a s e .

( 7 )

( a )  N o tw ith s ta n d in g  s. 2 5 3 .0 2 5  o r  s . 2 8 7 . 0 5 7 ,  w h e n e v e r  the  c o m m is s io n  f in d s  it  to  be in  the  b e s t in te re s t o f  t im e ly  s ite  a c q u is it io n , it m a y  con tra c t 
w ith o u t the  n eed  f o r  c om p e t it iv e  s e le c t io n  w ith  o n e  o r  m o re  a p p ra ise rs  w h o s e  n am es a re  c o n ta in e d  o n  th e  lis t  o f  a p p ro v e d  ap p ra ise rs  m a in ta in ed  by  
th e  D iv is io n  o f  S ta te  L a n d s  o f  the D e p a r tm e n t  o f  E n v iro n m e n ta l P ro te c t io n  in  a c c o rd an ce  w ith  [F o o tn o t e  3 ]  s. 2 5 3 .0 2 5 ( 7 ) ( b ) .  In  those  in s tances  
w h en  the  c o m m is s io n  d i re c t ly  c o n tra c ts  f o r  a p p ra is a l s e rv ic e s , i t  s h a ll a ls o  c o n tra c t w ith  an  a p p ro v e d  a p p ra is e r  w h o  is  n o t e m p lo y e d  by  the sam e 
a p p ra is a l f i rm  f o r  re v ie w  se rv ic e s .

(b )  N o tw ith s ta n d in g  [F o o tn o te  3 )  s . 2 5 3 . 0 2 5 ( 7 ) ,  th e  c o m m is s io n  m a y  n eg o tia te  and  e n te r in to  le a se -p u rc h a s e  ag re em en ts  b e fo re  an  app ra isa l is  
o b ta in e d . A n y  such a g re em en t m u s t sta te  that the  f in a l p u rch a se  p r ic e  c a n n o t e x c e ed  the m a x im u m  v a lu e  a l lo w e d  b y  law .

[ F o o t n o t e  4 ]  ( 8 )  F o r  th e  1 9 9 6 - 1 9 9 7  f i s c a l y e a r  o n ly ,  th e  C o r r e c t io n a l P r iv a t iz a t io n  C o m m is s io n  m a y  e x p e n d  a p p ro p r ia te d  fu n d s  to  a ss is t in  
d e f ra y in g  im p ac t co sts  th a t a re  in c u r re d  b y  a m u n ic ip a lity  o r  c o u n ty  and  a re  a ssoc ia ted  w ith  th e  o p e n in g  and  o p e ra t in g  o f  a  fa c i li t y  u n de r the au th o rity  
o f  th e  c o m m is s io n  and  w ith in  tha t m u n ic ip a li t y  o r  c o u n ty . T h e  am ou n t that m a y  be p a id  u n d e r th is  su b sec tion  f o r  a n y  fa c i l i t y  m a y  n o t exceed  1 
p e rc e n t o f  the  fa c i l i t y  c o n s tru c t io n  c o s t , le s s  a n y  b u i ld in g  and  c o n s tru c t io n  im p ac t fe e s  im p o se d  d u r in g  the  p e rm it t in g  p ro c e s s  f o r  the fa c i li ty . T h is  
s u b se c tio n  a p p lie s  o n ly  to  fa c i li t ie s  c o n tra c te d  u n d e r the a u th o r ity  o f  the  1 9 9 6 - 1 9 9 7  G e n e ra l A p p ro p r ia t io n s  A c t . T h is  su b se c tio n  is  re p e a le d  on  Ju ly  
1 , 1 9 9 7 .



H i s t o r y :  s. 4 0 ,  ch . 9 3 - 4 0 6 ;  s . 2 ,  ch . 9 4 - 1 4 8 ;  s. 5 6 ,  c h . 9 6 - 3 1 2 ;  s . 1 3 , c h . 9 6 - 4 2 0 ;  s. 2 2 ,  c h . 9 6 - 4 2 2 .

[ F o o t n o t e  1 ]  N o te . S e c t io n  5 9 ,  c h . 9 6 - 3 1 2 ,  p ro v id e s  th a t " th e  p r o v is io n s  o f  ss. 9 5 7 .0 3  an d  9 5 7 . 0 4 ,  F lo r id a  S ta tu te s , a s  am e n d e d  b y  th is  ac t, 
s h a ll a p p ly  to  c o n tra c ts  aw a rd e d  o n  o r  a f te r  J u ly  1 , 1 9 9 6 . "

[ F o o t n o t e  2 ]  N o t e .  R e d e s ig n a te d  a s  s . 2 5 3 . 0 2 5 ( 7 )  b y  s. 2 ,  c h . 9 4 - 2 4 0 .

[ F o o t n o t e  3 ]  N o t e .  S e c t io n  2 5 3 . 0 2 5 ( 7 )  w a s  re d e s ig n a te d  a s  s . 2 5 3 . 0 2 5 ( 6 )  b y  s. 2 ,  c h . 9 4 - 2 4 0 .

[ F o o t n o t e  4 ]  N o te . S e c t io n  1 3 , c h . 9 6 - 4 2 0 ,  a d d e d  su b se c t io n  ( 8 )  " in  o r d e r  to  im p le m e n t  S p e c i f ic  A p p ro p r ia t io n  5 7 1  o f  th e  1 9 9 6 - 1 9 9 7  G e n e ra l 
A p p ro p r ia t io n s  A c t ."

957.05 Requirements for contractors operating private correctional facilities. —

( 1 )  E a c h  c o n t ra c to r  e n te r in g  in to  a  c o n tra c t u n d e r th is  c h a p te r is  l i a b le  in  to r t  w ith  re sp e c t to  th e  c a re  and  c u s to d y  o f  inm a te s  u n d e r its  su p e rv is io n  
and  f o r  a n y  b re a ch  o f  c o n t r a c t  S o v e re ig n  im m u n ity  m a y  n o t be  ra is e d  b y  a  c o n tra c to r , o r  th e  in s u re r  o f  tha t c o n t ra c to r  o n  th e  c o n tra c to r 's  b e h a lf , as a 
d e fe n se  in  a n y  a c tio n  a r is in g  o u t  o f  the  p e r fo rm a n c e  o f  a n y  c o n tra c t e n te re d  in to  u n d e r th is  c h a p te r o r  as a  d e fe n se  in  to r t , o r  a n y  o th e r  a p p lic a t io n , 
w ith  re sp e c t to  the  c a re  an d  c u s to d y  o f  inm a te s  u n d e r the  c o n tra c to r 's  s u p e rv is io n  and  f o r  a n y  b re a ch  o f  c on tra c t .

( 2 )

( a )  T h e  t ra in in g  re q u irem e n ts , in c lu d in g  in s e rv ic e  t ra in in g  re q u irem e n ts , f o r  e m p lo y e e s  o f  a  c o n t ra c to r  that a s sum es  th e  re s p o n s ib i li ty  f o r  the  
o p e ra t io n  and  m a in ten an ce  o f  a p r iv a te  c o r re c t io n a l fa c i li t y  m u s t m e e t o r  e x c e ed  the re q u irem en ts  f o r  s im i la r  e m p lo y e e s  o f  the  d ep a rtm en t o r  the 
tra in in g  re q u irem en ts  m an da ted  f o r  a c c re d ita t io n  b y  the A m e r ic a n  C o r re c t io n a l A s s o c ia t io n , w h ic h e v e r o f  th o se  re q u irem en ts  a re  the m o re  
d em and in g . A l l  e m p lo y e e  t ra in in g  e xp en se s  a re  the re s p o n s ib i li ty  o f  the  c o n tra c to r .

(b )  E m p lo y e e s  o f  a c o n tra c to r  w h o  a re  re s p o n s ib le  f o r  the  s u p e rv is io n  o f  inm a te s  sh a ll h a v e  the  sam e  le g a l a u th o r ity  to  r e ly  o n  n o n d e a d ly  and d e a d ly  
fo rc e  a s  d o  s im i la r  e m p lo y e e s  o f  the  d ep a rtm en t.

( 3 )  A n y  c o n t ra c to r  o r  p e rs o n  e m p lo y e d  b y  a c o n tra c to r  o p e ra t in g  a  c o r re c t io n a l o r  d e te n tio n  fa c i l i t y  p u rsu an t to  a c o n tra c t e x e c u te d  u n d e r th is ch ap te r 
s h a ll b e  e x em p t f r o m  th e  re q u irem e n ts  o f  c h a p te r 4 9 3 ,  re la t in g  to  lic e n s u re  o f  p r iv a te  in v e s t ig a to rs  and  se cu rity  o f f ic e r s .

H i s t o r y :  s . 4 0 ,  c h . 9 3 - 4 0 6 ;  s. 5 7 ,  c h . 9 6 - 3 1 2 .

957.07 Cost-saving requirements. —

T h e  c o m m is s io n  m a y  n o t  e n te r  in to  a  c o n tra c t o r  se rie s  o f  c o n tra c ts  u n le s s  th e  c o m m is s io n  d e te rm in e s  tha t the c o n tra c t o r  se r ie s  o f  c o n tra c ts  in  to ta l 
f o r  th e  fa c i l i t y  w i l l  re s u lt  in  a  c o s t s a v in g s  to  the  state o f  a t le a s t 7  p e rc e n t o v e r  the  p u b lic  p ro v is io n  o f  a s im i la r  fa c i l i t y . S u c h  c o s t s a v in g s  as 
d e te rm in ed  b y  the c o m m is s io n  m u s t be based  u p on  the ac tu a l c o s ts  a s so c ia te d  w ith  the  c o n s t ru c t io n  and  o p e ra t io n  o f  s im i la r  fa c i li t ie s  o r  s e rv ic e s  as 
c e rt i f ie d  to  the  c o m m is s io n  b y  the  A u d i t o r  G e n e ra l. In  c e r t i fy in g  th e  ac tu a l c o s ts  f o r  the  d e te rm in a t io n  o f  the c o s t  s a v in g s  re q u ire d  b y  th is  se c t io n , the



A u d ito r  G e n e ra l s h a ll c a lc u la te  a l l  o f  the  c o s t c om p on en ts  tha t d e te rm in e  the inm a te  p e r d ie m  in  c o r re c t io n a l fa c i li t ie s  o f  a  su b s ta n tia lly  s im i la r  s ize , 
typ e , a n d  lo c a t io n  that a re  o p e ra te d  b y  the dep a rtm en t, in c lu d in g  a l l  a dm in is t ra t iv e  costs  a s so c ia te d  w ith  c e n tra l a dm in is t ra t io n . S e rv ic e s  tha t a re  
p ro v id e d  to  the d ep a rtm en t b y  o th e r  g o v e rn m en ta l ag en c ie s  a t n o  d ire c t  c o s t to  the d ep a rtm en t s h a ll b e  a s s ig n ed  an  e q u iv a le n t c o s t and in c lu d e d  in  the 
p e r  d iem . R e a s o n a b le  p ro je c t io n s  o f  p a ym en ts  o f  a n y  k in d  to  th e  sta te  o r  a n y  p o lit ic a l s u b d iv is io n  th e r e o f  f o r  w h ic h  d ie  p r iv a te  e n tity  w o u ld  be  lia b le  
b ecau se  o f  its  status as p r iv a te  r a th e r  than  a  p u b lic  e n t ity , in c lu d in g , b u t n o t lim ite d  to , c o rp o ra te  in c o m e  an d  s a le s  tax  p a ym en ts , s h a ll b e  in c lu d e d  as 
c o s t  s a v in g s  in  a l l such d e te rm in a t io n s . In  ad d it io n , the c o s ts  a s so c ia te d  w ith  the  ap p o in tm en t and  a c tiv it ie s  o f  e a c h  c on tra c t m o n ito r  s h a ll b e  in c lu d e d  
in  su ch  d e te rm in a tio n . In  c o u n t ie s  w h e re  the D ep a rtm en t o f  C o r re c t io n s  p a y s  its em p lo y e e s  a  c o m p e t it iv e  a re a  d i f fe re n t ia l,  the c o s t f o r  th e  p u b lic  
p ro v is io n  o f  a  s im i la r  c o r re c t io n a l fa c i l i t y  m a y  in c lu d e  tire c o m p e t it iv e  a re a  d if fe re n t ia l p a id  b y  the  d ep a rtm en t. T h e  A u d ito r  G e n e ra l s h a ll p ro v id e  a 
rep ea t d e ta i lin g  the  state c o s t t o  d e s ig n , fin a n c e , a cqu ire , le a s e , c o n s tru c t , and  ope ra te  a fa c i l i t y  s im i la r  to  the  p r iv a te  c o r re c t io n a l fa c i l i t y  o n  a p e r  
d ie m  b a s is . T h is  re p o rt s h a ll b e  p ro v id e d  to  the c om m is s io n  in  s u f f ic ie n t  t im e  that it  m a y  b e  in c lu d e d  in  th e  re q u e s t f o r  p ro p o s a ls .

H i s t o r y :  s . 4 0 ,  ch . 9 3 - 4 0 6 ;  s . 5 ,  c h . 9 4 - 1 4 8 ;  s. 5 8 ,  c h . 9 6 - 3 1 2 .

957.125 Correctional facilities for youthful offenders. —
( 1 )  T h e  C o r re c t io n a l P r iv a t iz a t io n  C o m m is s io n  m a y  e n te r  in to  c o n tra c ts  in  f is c a l y e a r 1 9 9 4 - 1 9 9 5  f o r  d e s ig n in g , f in a n c in g , a c q u ir in g , le a s in g , 
c o n s t ru c t in g , a n d  o p e ra t in g  th re e  c o r re c t io n a l fa c i lit ie s , n o tw ith s ta n d in g  s. 9 5 7 .0 7 .  T h e se  th re e  fa c i l i t ie s  s h a ll b e  d e s ig n ed  to  h a v e  a  c a p a c ity  o f  up to  
3 5 0  b e d s  each  an d  h ou se  in m a te s  sen ten ced  o r  c la s s i f ie d  as y o u th fu l o f fe n d e rs  w ith in  th e  c u s to d y  o f  th e  D e p a r tm e n t  o f  C o r re c t io n s  u n d e r c h ap te r 
9 5 8 .  T w o  o f  these  fa c i li t ie s  s h a l l  b e  d e s ig n e d  to  h ou se  y o u th fu l o f fe n d e r s  be tw een  the ag e s  o f  1 4  an d  1 8 , a n d  o n e  s h a ll b e  d e s ig n ed  to  h ou se  
y o u th fu l o f fe n d e rs  b e tw een  th e  a g e s  o f  1 9  and  2 4 .

( 2 )  T h e s e  y o u th fu l o f fe n d e r  fa c i l i t ie s  s h a ll b e  d e s ig n ed  to  p ro v id e  the  o p t im u m  c ap ac ity  f o r  p ro g ra m s  f o r  y o u th fu l o f fe n d e rs  d e s ig n ed  to  re d u c e  
re c id iv ism , in c lu d in g , bu t n o t lim ite d  to : e d u c a t io n a l and  v o c a t io n a l p ro g ra m s , substance ab u se  and  m en ta l h e a lth  c o u n se lin g , p re re le a se  o r ie n ta t io n  
an d  p la n n in g , j o b  and c a re e r  c o u n s e lin g , p h y s ic a l e x e rc is e , d is p u te  re s o lu t io n , and  li f e  s k i l ls  t ra in in g . In  o rd e r  to  e n su re  th is q u a li ty  p ro g ra m m in g , 
th e  c o m m is s io n  sh a ll g iv e  n o  m o re  than  3 0  p e rcen t w e ig h t to  c o s t  in  e v a lu a t in g  p ro p o s a ls .

( 3 )  E f fe c t iv e  J u ly  1, 1 9 9 6 , th e  a u th o r i ty  to  con tra c t f o r  th e  o p e ra t io n  o f  tw o  y o u th fu l o f fe n d e r  fa c i li t ie s  s h a l l b e  t ra n s fe r re d  f r o m  the C o r re c t io n a l 
P r iv a t iz a t io n  C o m m is s io n  to  th e  D e p a r tm e n t  o f  J u v e n ile  Ju s t ic e , an d  th o se  fa c i lit ie s  s h a ll be u sed  f o r  m a le  o r  fe m a le  c om m itte d  ju v e n i le  o f fe n d e rs . 
T h e  D e p a rtm e n t o f  J u v e n ile  Ju s t ic e  is  a u th o riz e d  to  m o d i fy  a n y  o p e ra t io n a l c on trac t w ith  the  s am e  c o n t ra c to r  to  w h om  the C o r re c t io n a l P r iv a t iz a t io n  
C o m m is s io n  aw a rd ed  the  c o n tra c t f o r  these  fa c i li t ie s , w ith o u t re b id d in g , in  o rd e r  to  c o n fo rm  w ith  the re q u irem e n ts  o f  th is  sub sec tion .

( 4 )  T h e  c om m is s io n  s h a ll s p e c ify  the a re a  in  w h ich  each  fa c i l i t y  w i l l  b e  lo c a ted  and  re q u ire  that e ach  be  lo c a te d  in  o r  n e a r a  d i f fe re n t  m e tro p o lita n  
a re a  in  a re a s  o f  the state c lo s e  to  th e  h om e  c om m un it ie s  o f  the  y o u th fu l o f fe n d e rs  they h ou se  in  o rd e r  to  a ss is t in  the  m o s t e f fe c t iv e  re h a b ilita t io n  
e f fo r t s ,  in c lu d in g  fa m i ly  v is ita t io n .

H i s t o r y :  s. 1 0 7 , c h . 9 4 - 2 0 9 ;  s. 2 3 ,  c h . 9 6 - 4 2 2 .

G e n e ra l H e lp



R e tu rn  t o  O n - lin e  S u n sh in e  H o m e  P ap e  
D is c la im e r

A n y  c om m en ts  o r  q u e s t io n s  c o n c e rn in g  O n -L in e  S u n sh in e  s h o u ld  b e  a d d re s s e d  t o : p ro b le m s@ m a i l , le g .s t a te . f I .u s

T h is  in fo rm a t io n  b ro u g h t  t o  y o u  b y  th e  S ys tem s D e v e lo p m e n t g ro u p  a t  S C R I . a n d  th e  L e g is la t iv e  D a t a  C e n te r , a  d iv is io n  o f  th e  J o in t  L e g is la t iv e  
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MEMORANDUM

TO

F R O M

Honorable Glenn A. Olds 
Commissioner 
Department of Commerce 

and Economic Development

Alexis Gabay - /
Assistant Attorney General 
Commercial Section-Juneau

State of Alaska
D e p a r t m e n t  o f  L a w

Au<jj!«st 13, 1991

663-92-0061

465-3600

Applicability of 
Procurement Code to 
insurance license test 
administration

You have asked whether the State Procurement Code, 
AS 36.30, applies to contracts for the administration of insurance 
license tests by the Division of Insurance. You have stated that 
the division does not pay the testing service any money for the 
administration of the licensing examinations.

This issue was discussed in an earlier opinion concerning 
the Division of Occupational Licensing. 1989 Inf. Op. Att'y Gen. 
(Dec. 6; 663-89-0241). The testing arrangements in that situation 
appear to be identical to the arrangement employed by the Division 
of Insurance. In that opinion, we determined that the State 
Procurement Code was not applicable. Similarly, because no state 
funds are involved in the arrangement between the Division of 
Insurance and the testing service, we conclude that the State 
Procurement Code does not apply.

AS 36.30.850(b) provides that the State Procurement Code 
"applies to every expenditure of state money by the state, acting 
through an agency, under a contract . . . ."

"State money" is defined as "any money appropriated to an 
agency or spent by an agency irrespective of its source, including 
federal assistance except as otherwise specified in AS 36.30.890, 
but does not include money held in trust by an agency for a 
person." AS 36.30.990(20).

As you have described the testing arrangement, the 
division does not pay any money to the testing service. Instead, 
all test fees are paid by the applicants directly to the testing 
service. Therefore, these fees paid do not fit within the 
definition of state money, and the State Procurement Code does not 
apply to the division's arrangement with the testing service.

I hope this adequately addresses your concerns. Please 
let me know if I can be of further assistance.

AG:prm
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STEVE C O W PER, G O V E R N O R

RE PL Y TO:

□ 1031 W 4th AVENUE SUITE 200 
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907) 276-3550
FAX: (907) 275-3697

□ 1st NATIONAL CENTER
100 CUSHMAN ST. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907) 452-1568 
FAX: (907) 456-1317

S ' RO. BOX K—STATE CAPITOL 
JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 463-5295

R e :  L e g a l i t y  o f  M u n i c i p a l i t y  o f
A n c h o r a g e  c h a r t e r  p r o v i s i o n  -  
r e q u i r i n g  s u p e r - m a j o r i t y  v o t e  
t o  a p p r o v e  s a l e  m u n i c i p a l  
a s s e t

O u r  F i l e :  6 6 3 - 9 0 - 0 1 9 7

D e a r  S e n a t o r  F a i k s :

Y o u  h a v e  a s k e d  o u r  o p i n i o n  r e g a r d i n g  t h e  l e g a l i t y  o f  a  
p r o v i s i o n  i n  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e ' s  ( A n c h o r a g e )  c h a r t e r  
t h a t  r e q u i r e s  a  s u p e r - m a j o r i t y  v o t e  ( 6 0 % )  o f  t h e  e l e c t o r a t e  i n  
o r d e r  t o  a p p r o v e  t h e  s a l e  o f  a  m a j o r  m u n i c i p a l  a s s e t  i f  t h e  a s ­
s e m b l y  r e f e r s  t h e  q u e s t i o n  o f  t h e  s a l e  t o  t h e  v o t e r s .  I n  p a r t i ­
c u l a r ,  y o u  q u e s t i o n  i f  i t  i s  l e g a l  f o r  a  c h a r t e r  t o  a l l o w  p a s s a g e  
o f  a n  o r d i n a n c e  b y  a  s i m p l e  m a j o r i t y  o f  t h e  a s s e m b l y ,  w h i l e  r e ­
q u i r i n g  a  s u p e r m a j o r i t y  i f  t h e  s a m e  q u e s t i o n  i s  p r e s e n t e d  a s  a  
r e f e r e n d u m  t o  t h e  v o t e r s  f o r  a p p r o v a l .  I n  s h o r t ,  i t  i s  o u r  
o p i n i o n  t h a t  t h e  c h a r t e r  p r o v i s i o n  i n  q u e s t i o n  i s  l e g a l  f o r  t h e  
r e a s o n s  e x p l a i n e d  b e l o w .

A n c h o r a g e  i s  a  h o m e  r u l e  m u n i c i p a l i t y .  U n d e r  t h e  A l a s ­
k a  C o n s t i t u t i o n ,  a r t .  1 0 ,  s e c .  1 1 ,  a  h o m e  r u l e  m u n i c i p a l i t y  m a y  
e x e r c i s e  a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  b y  l a w  o r  b y  c h a r ­
t e r ,  1 /  a n d  a  l i b e r a l  c o n s t r u c t i o n  i s  g i v e n  t o  t h e  p o w e r s  o f  
m u n i c i p a l i t i e s .  2 /  I n  p a r t i c u l a r ,  w e  f i n d  n o t h i n g  i n  t h e  A l a s k a

1 /  A l a s k a  C o n s t ,  a r t .  X ,  s e c .  1 1  r e a d s :  " [ a ]  h o m e  r u l e  b o r o u g h  
o r  c i t y  m a y  e x e r c i s e  a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  b y  l a w  
o r  b y  c h a r t e r . "

2 /  A l a s k a  C o n s t ,  a r t .  I ,  s e c .  1 r e a d s  i n  r e l e v a n t  p a r t :  " [ t ] h e  
p u r p o s e  o f  t h i s  a r t i c l e  i s  t o  p r o v i d e  f o r  m a x im u m  l o c a l  s e l f -  
g o v e r n m e n t  . . .  A  l i b e r a l  c o n s t r u c t i o n  i s  t o  b e  g i v e n  t o  t h e  
p o w e r s  o f  l o c a l  g o v e r n m e n t  u n i t s . 11 ( E m p h a s i s  a d d e d )  .

M a r c h  1 5 ,  1 9 9 0

T h e  H o n o r a b l e  J a n  F a i k s  
A l a s k a  S t a t e  S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1
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c o n s t i t u t i o n  o r  s t a t u t e s  t h a t  p r o h i b i t s  A n c h o r a g e  f r o m  a d o p t i n g  a  
c h a r t e r  p r o v i s i o n  r e q u i r i n g  a  s u p e r m a j o r i t y  v o t e  i n  o r d e r  t o  s e l l  
a  m a j o r  m u n i c i p a l  a s s e t  s u c h  a s  i t s  p u b l i c  u t i l i t i e s  w h e n  t h e  
a s s e m b l y  h a s  r e f e r r e d  t h e  q u e s t i o n  t o  t h e  v o t e r s .  G i v e n  t h e  h o m e  
r u l e  s t a t u s  o f  t h i s  m u n i c i p a l i t y ,  a n d  t h e  l i b e r a l  c o n s t r u c t i o n  
g i v e n  t o  p o w e r s  o f  a  h o m e  r u l e ,  m u n i c i p a l i t y  u n d e r  A r t i c l e  X ,  
S e c t i o n  1 1 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n ,  w e  b e l i e v e  t h a t  a  c o u r t  
w o u l d  f i n d  A n c h o r a g e ' s  s u p e r m a j o r i t y  p r o v i s i o n  t o  b e  v a l i d .

W e w a n t  t o  p o i n t  o u t  t h a t  t h e r e  a r e  s e v e r a l  
p r o h i b i t i o n s  t h a t  t h e  l e g i s l a t u r e  h a s  p u t  o n  h o m e  r u l e  p o w e r s .
T h e  s t a t u t o r y  p r o h i b i t i o n s  a r e  l i s t e d  i n  A S  2 9 . 1 0 . 2 0 0 ,  a n d  
s u p e r s e d e  e x i s t i n g  a n d  p r o h i b i t  f u t u r e  h o m e  r u l e  c h a r t e r s  o r  
o r d i n a n c e s  t h a t  p r o v i d e  o t h e r w i s e .  H o w e v e r ,  A S  2 9 . 1 0 . 2 0 0  d o e s  
n o t  c o n t a i n  a  p r o h i b i t i o n  a s  t o  m e t h o d  o f  s a l e  o f  h o m e  r u l e  
m u n i c i p a l  a s s e t s  n o r  d o e s  i t  p r e s c r i b e  t h e  v o t i n g  p e r c e n t a g e s  
a p p l i c a b l e  t o  p u b l i c  a p p r o v a l  ( r e f e r e n d u m  v o t e )  o f  s u c h  a  s a l e .
I n  g e n e r a l ,  a  s i m p l e  m a j o r i t y  v o t e  i s  a l l  t h a t  i s  n e e d e d  f o r  a  
r e f e r e n d u m  t o  p a s s .  S e e  A S  2 9 . 2 6 . 1 8 0 ( d ) .  H o w e v e r ,  a  h o m e  r u l e  
m u n i c i p a l i t y  i s  n o t  b o u n d  b y  t h e  i n i t i a t i v e  o r  r e f e r e n d u m  
p r o c e d u r e s  s e t  o u t  i n  A S  2 9 . 2 6 . 1 1 0  - - . 1 9 0 ,  b u t  i s  a l l o w e d  t o  
p r e s c r i b e  i t s  ow n  p r o c e d u r e s  g o v e r n i n g  u s e  o f  t h e  i n i t i a t i v e  a n d  
r e f e r e n d u m .  S e e  A S  2 9 . 1 0 . 0 3 0 ( a ) .  G i v e n  t h a t  a  h o m e  r u l e  
m u n i c i p a l i t y  c a n  e x e r c i s e  a l l  l e g i s l a t i v e  p o w e r s  n o t  p r o h i b i t e d  
b y  l a w  o r  c h a r t e r ,  w e  b e l i e v e  t h a t  t h e  c h a r t e r  p r o v i s i o n  i n  
q u e s t i o n  w o u l d  b e  f o u n d  b y  t h e  A l a s k a  S u p r e m e  C o u r t  t o  b e  l e g a l l y  
p e r m i s s i b l e .

T h e  r u l i n g  i n  L i e n  v .  C i t y  o f  K e t c h i k a n , 3 8 3  P . 2 d  7 2 1  
( A l a s k a  1 9 6 3 ) ,  s u p p o r t s  o u r  p o s i t i o n .  I n  L i e n ,  t h e  A l a s k a  
S u p r e m e  C o u r t  r u l e d  t h a t  w h e r e  a  h o m e  r u l e  m u n i c i p a l i t y  i s  c o n ­
c e r n e d ,  t h e  c h a r t e r  i s  l o o k e d  t o  i n  d e t e r m i n i n g  w h e t h e r  a  p a r t i ­
c u l a r  p o w e r  h a s  b e e n  c o n f e r r e d  u p o n  t h e  m u n i c i p a l i t y  o n  i s s u e s  o f  
p u r e l y  l o c a l  c o n c e r n .  I d .  a t  7 2 3  I n  t h a t  c a s e ,  t h e  i s s u e  c o n ­
c e r n e d  t h e  l e a s i n g  o f  c i t y  p r o p e r t y .  T h e  c h a r t e r  p r o v i s i o n  a l ­
l o w i n g  t h e  l e a s e  o f  c i t y  p r o p e r t y  w a s  r u l e d  t o  b e  c o n t r o l l i n g  
o v e r  a  s t a t u t e  t h a t  p r o h i b i t e d . t h e  l e a s e  b e c a u s e  t h e  c o u r t  f o u n d  
t h e  l e a s e  o f  c i t y  p r o p e r t y  w a s  a n  i s s u e  o f  l o c a l ,  n o t  s t a t e w i d e ,  
c o n c e r n .  I d .  U n l i k e  t h e  s i t u a t i o n  i n  L i e n , A n c h o r a g e ' s  c h a r t e r  
p r o v i s i o n  r e q u i r i n g  a  s u p e r m a j o r i t y  v o t e  m  o r d e r  t o  s e l l  a  m a j o r  
m u n i c i p a l  a s s e t  i s  n o t  c o n t r a r y  t o  a n y  s t a t u t e .
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I f  A n c h o r a g e ' s  c h a r t e r  h a d  n o t  s p e c i f i c a l l y  r e q u i r e d  
t h e  s u p e r m a j o r i t y  v o t e  o n  r e f e r e n d a  t o  a p p r o v e  s a l e  o f  m u n i c i p a l  
u t i l i t i e s ,  o u r  a n s w e r  o n  t h i s  q u e s t i o n  m i g h t  b e  d i f f e r e n t .  I n  
M a l o n e  v .  M e e k i n s , 6 5 0  P . 2 d  3 5 1  ( A l a s k a  1 9 8 2 ) ,  t h e  s u p r e m e  c o u r t  
d e c i d e d  t h a t  s u p e r m a j o r i t y  v o t i n g  r e q u i r e m e n t s  a r e  n o t  v a l i d  
u n l e s s  t h e y  a r e  s p e c i f i c a l l y  a u t h o r i z e d  b y  t h e  A l a s k a  
C o n s t i t u t i o n .  I n  a c c o r d  A b o o d v .  G o r s u c h , 7 0 3  P . 2 d  1 1 5 8  ( A l a s k a  
1 9 8 5 ) .  H e r e ,  w h i l e  A S  2 9 . 1 0 . 0 3 0 ( a )  m a n d a t e s  t h a t  a  c h a r t e r  
p r o v i d e  " p r o c e d u r e s "  f o r  t h e  i n i t i a t i v e  a n d  r e f e r e n d u m ,  w e  n o t e  
t h a t  A S  2 9 . 1 0 . 0 3 0 ( c )  p r o h i b i t s  a  c h a r t e r  f r o m  p e r m i t t i n g  t h e  
i n i t i a t i v e  a n d  r e f e r e n d u m  t o  b e  u s e d  f o r  a  p u r p o s e  p r o h i b i t e d  b y  
a r t .  X I ,  s e c .  7  o f  t h e  S t a t e  C o n s t i t u t i o n .  H o w e v e r ,  w e  h a v e  a n  
e x p r e s s  s u p e r m a j o r i t y  v o t i n g  r e q u i r e m e n t  s e t  o u t  i n  t h e  c h a r t e r  
a n d  h a v e  n o  c o n s t i t u t i o n a l  r e q u i r e m e n t  t o  t h e  c o n t r a r y .

F i n a l l y ,  w i t h  r e g a r d  t o  a  m u n i c i p a l i t y ' s  a u t h o r i t y  t o  
s e l l  i t s  p u b l i c  u t i l i t i e s ,  t h e  g e n e r a l  r u l e  i s  t h a t  n o  s a l e  o f  a  
m u n i c i p a l l y  o w n e d  u t i l i t y  c a n  o c c u r  w i t h o u t  e x p r e s s  a u t h o r i t y .
1 2 E  M c Q u i l l i n  T h e  L a w  o f  M u n i c i p a l  C o r p o r a t i o n s , § 3 5 , 3 6  a t  6 0 5  
( 3 r d  e d .  1 9 8 6  R e v ) . I n  A l a s k a ,  a l l  m u n i c i p a l i t i e s  a r e  g i v e n  t h e  
g e n e r a l  a u t h o r i t y  t o  a c q u i r e ,  m a n a g e ,  c o n t r o l ,  u s e ,  a n d  & e l l  r e a l  
a n d  p e r s o n a l  p r o p e r t y .  A S  2 9 . 3 5 . 0 1 0 ( 7 ) .  T h e r e  i s  n o  s t a t u t o r y  
r e s t r i c t i o n  o n  t h e  s a l e  o f  a  p u b l i c  u t i l i t y  v e r s u s  o t h e r  k i n d s  o f  
m u n i c i p a l  p r o p e r t y .  A n c h o r a g e  h a  ; s p e c i f i c  a u t h o r i t y  i n  i t s  
c h a r t e r  t o  s e l l  i t s  m u n i c i p a l l y  o w n e d  u t i l i t i e s  a n d  t h e  a s s e m b l y  
m a y  c o n d i t i o n  i t s  o w n  a p p r o v a l  o f  t h e  s a l e  o f  a  m u n i c i p a l  u t i l i t y  
o n  6 0  p e r c e n t  v o t e r  a p p r o v a l  a s  p r o v i d e d  f o r  i n  t h e  c h a r t e r .  
A n c h o r a g e ' s  h i g h e r  p e r c e n t a g e  v o t e r  a p p r o v a l  p r o v i s i o n  f o r  s a l e  
o f  a  m a j o r  m u n i c i p a l  a s s e t  i s  n o t  a n  u n c o m m o n  p r a c t i c e .  T h e  6 0  
p e r c e n t  a p p r o v a l  o f  t h e  e l e c t o r a t e  p r e s c r i b e d  b y  t h e  c h a r t e r  m u s t  
b e  s u b s t a n t i a l l y  c o m p l i e d  w i t h ;  o t h e r w i s e  t h e  s u b s e q u e n t  s t e p s  i n  
c o m p l e t i n g  t h e  s a l e  w i l l  b e  w i t h o u t  v a l i d i t y .  1 2 E  M c Q u i l l i n ,
§ 3 5 . 3 6  a t  6 0 5 .

I n  c o n c l u s i o n ,  w e  f i n d  n o  c o n s t i t u t i o n a l  o r  s t a t u t o r y  
p r o v i s i o n  t h a t  p r o h i b i t s  e n f o r c e m e n t  o f  A n c h o r a g e ' s  c h a r t e r  p r o ­
v i s i o n  c a l l i n g  f o r  a  t h r e e - f i f t h s  v o t e  o f  t h e  e l e c t o r a t e  i n  o r d e r  
t o  s e l l  a  m a j o r  m u n i c i p a l  a s s e t .
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We h o p e  t h i s  a d d r e s s e s  y o u r  c o n c e r n s .  P l e a s e  d o  n o t  
h e s i t a t e  t o  c a l l  t h i s  o f f i c e  i f  y o u  h a v e  f u r t h e r  q u e s t i o n s .

S i n c e r e l y  y o u r s ,

D O U G LA S  B .  B A I L Y  
A T T O R N E Y  G E N E R A L

M a r j o r i e  L .  O d l a n d  
A s s i s t a n t  A t t o r n e y  G e n e r a l

M L O : j r
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tations on the doctrine urged hy the State tract and who had also been employed by the
are inapposite to the circumstances of this successful bidder had no personal or financialcase.'

KILA, INC., Appcllnnl, 
v .

STATE of Alaska, DEPARTMENT OF 
ADMINISTRATION, Slate of Alaska, 
Department of Corrections, and Allvcst, 
Inc.. Appellees.

No. S-5237.
Supreme Court of Alaska.

July 8, 1994.
Rehearing Denied Aug. 3, 199-1.

Unsuccessful bidder brought action to 
challenge a decision of the Department of 
Corrections (DOC) awarding a contract to 
house minimum security prisoners. The Su­
perior Court. Fourth Judicial District Fair­
banks, Rodger W, Pogues, J. pro tern., af­
firmed the Department of Administration's 
rejection of the unsuccessful bidder's protest. 
Appeal was taken. The Supreme Court, Ra- 
binowitz. J.. held that: (1) neitlie the De­
partment of Corrections nor the Department 
of Administration is covered by the Adminis­
trative Procedure Act, including its provision 
that requires a qualified, unbiased, and im­
partial hearing officer: 12) there was no indi­
cation that the hearing officer had lacked 
impartiality: (3) the Department of Correc­
tions official who was involved in the prepa­
ration of requests for proposals for the con-

jcc t ion  by (a ilin g  to t a i ic  the U t ile  w ith  (tic Nom e 

supe r io r court.

S. (m o la r  a* (he p lcatlingv in  tins case c n to m p .n i 

a c la im  o n  d ie  u tu ic r ivm g  p ro m n to ry  note 

M gne il hy C am p io n , d ie  action  can proceed, the 

ju d gm en t  o f tiie D u lr tc : Court tot the V irg in  

Is la n d i that the s u pe r io r court in  N om e lucked 

persona l p im d ic t io n  over C am p io n  is c lea rly  

based on its conc lus ion  llia t  sersice ss as im p iop- 

e r . not that im n tm t im  contacts w ith  A laska w ere  

la c k in g  g iven  p ro pe r service Fu rthe r, svc es-

interest prohibited by the Executive Branch 
Ethics Act: (4) modifications by the success­
ful bidder after it was awarded the contract 
did not nullify the contract; and (5) the Open 
Meetings Act did not apply to informal meet­
ings on the requested modifications of the 
contract.

Affirmed.

1. Stales e=107
Unsuccessful bidder’s appeal from award 

by Department of Corrections (DOC) of con­
tract to house minimum security prisoners 
was not moot, even though contract hud been 
fully performed by successful bidder, where 
unsuccessful bidder sought to recover bid 
preparation costs.
2. Public Contracts 01(1

Government agency has implied contrac­
tual duty to consider solicited bids for goods 
and services in fair and honest manner.
3. States 0*98

Neither Department of Corrections, 
which awarded contract to house minimum 
security prisoners, nor Department of Ad­
ministration. which reviewed unsuccessful 
bidder's protest, is covered by Administrative 
Procedure Act including its provision that 
requires qualified, unbiased, and impartial 
hearing officer, AS -1-1.62.3.30(3, it), 44.621160.
4. States 0=98

Informal hearings before Department of 
Administration on unsuccessful bidder's pro­
test against award hy Department of Correc­
tions (DOC) of contract to house minimum 
security prisoners were specifically exempted 
from Administrative Procedure Act, included

prt-M no  view av to w hether the State iv collulcr- 

.i lly  evlopped Iro m  con tend ing  d ia l the (ore- 

c lovure . a.i d ist inc t Irom  the de fic iency , was cl- 

tecttve. in  v iew  ' i f  the specia l interest whtclt a 

state court has in  ad ju d ic a t in g  title to rea l |it»p- 

ertv w ith in  us boundar ies . Alntluu v. Tnid .

P I d  1.87, l o t  n. o lA laska 1981). and  In  v iew  ul 

d ie  p ovn fiilitv  that persons not parties  to the 

V irg in  Is lands ac t ion  m igh t have an  interest in 

the forec losure p roceed ing . See Restatement 

(Second) o l Judgm ents V IS iS l ia l I I9 S 2 I
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provision requiring qualified, unbiased, and 9. States ©=>104 
impartial hearing officer. AS 36.3n 670(u),
44.62.3301a, b), 44.62.350.
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5. States ©>98
Hearing officer who presided over un­

successful bidder's protest against award by 
Department of Corrections (DOC) of contract 
to house minimum security prisoners ilid not 
demonstrate any bias or partiality, even if he 
had been subject to Administrative Proce­
dure Act, including provision requiring quali­
fied, unbiasetl, and impartial hearing officer. 
AS 44.C2.330(a, b), -14.62.350.
6. States ©98

Alleged variances asserted by unsuccess­
ful bidder when it protested award by De­
partment of Corrections (DOC) of contract to 
house minimum security prisoners were not 
so material as to demonstrate that successful 
bidder had gained competitive advantage by 
claimed bias of hearing officer who presided 
over protests.
7. States ©=73

Department of Corrections official who 
was involved in preparation of requests for 
pro|msals for contract to house minimum se­
curity prisoners and who had also been em­
ployed by successful bidder had no personal 
or financial interest in contract that could 
have been conflict of interest under Execu­
tive Branch Ethics Act. official's involvement 
was limited to advancing some suggestions to 
change scope of work section and geographic 
anti professional criteria for selecting mem­
bers of committee to evaluate proposals. AS 
39.52.110(b). 39.52.150(a).
8. Stales ©=73

Department of Corrections official who 
wr • involved in preparation of requests for 
proposals for contract to house minimum se­
curity prisoners and who had also been em­
ployed by successful bidder had no personal 
or financial interest in contract that could 
have been conflict of interest und, thus, had 
no duty under Executive Branch Ethics Act 
to consult with Attorney General. AS 39.52.- 
240.

Alleged variances by successful bidder 
alter it was awarded contract to house mini­
mum security prisoners were not material 
and did not render contract void; legitimate 
reasons were offered for changes, need for 
changes had not been foreseen when Depart­
ment of Corrections awarded contract, con­
tract amendment was timely, state consis­
tently allowed modifications when in its best 
interest, and modification did not interfere 
with intent of contract.
10. Administrative Law and I’ rocedure 

©=124 
States ©*106
Open Meetings Act did not apply to 

informal meetings of Department of Correc­
tions (DOC) employees on requested modifi­
cations of contract to house minimum securi­
ty prisoners; meetings were teleconferences 
held between DOC employees and successful 
bidder’s president. AS 44.62.310. 44.62.- 
310(a), 44.62.312.

Robert John and William R. Satterberg, 
Jr., Fairbanks, for appellant.

Timothy W. Terrell, Asst. Atty. Gen., Of­
fice of Sp. Prosecutions ami Appeals, .Anchor­
age. ami Charles E. Cole, Attv. Gen.. Juneau, 
for appellees.

OPINION
RABINOWITZ, Justice.
This appeal arises from the Department of 

Corrections' award of a contract to .Allvest. 
Inc. for the housing of minimum security 
prisoners in the Fairbanks area. KILA. Ine. 
("KII.A"), an unsuccessful bidder, contested 
the award, exhausted its administrative ap­
peals. ami then appealed to the superior 
court. The superior court affirmed the De­
partment of Administration's decision deny­
ing KILA's protest. This appeal followed.
I. FACTS AND PROCEEDINGS

in August 1988. the Department of Correc­
tions ("DOC") received authorization to seek 
proposals for a provider of professional ser­
vices in the operation of an adult community

i
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residential center in Fairbanks.1 KILA and After issuance of the notice of intent, PEC 
Alivest, Inc. ("Allvest") submitted bids, member Lew Reece submitted a inemornn-
DOC subsequently cancelled its original Re- dum to Humphrey-Barnelt, alleging that re­
quest for Proposals ("RFP"), because a well had imposed his own values on the PEC
change in zoning requirements rendered All- proceedings and skewed the outcome. He
vest's proposal non-responsive, and because met with Ken Brown, DOC's Northern Re-
KILA submitted a bid beyond the amount of gionnl Director, and also with Humphrey-
monev that the State had allocated for the Barnett. Majoros immediately investigated
contract.5 DOC issued a new RFP in August Reece’s concerns, contacting the other PEC 
1D89.J At that time, Walter Majoros, the evaluators to determine if they thought Fe-
Director of Statewide Programs for DOC. well was biased. The other four voting tnem-
was designated by the Commissioner of hers stated that they believed Fewell was
DOC, Susan Humphrey-Barnett, to serve as impartial and that they had voted inde|ien-
its procurement officer in the matter. dently. IIumphrey-Barnett concurred with

Majoros directed Benjamin ,). Fewell. Jr.. M̂ oros’ '^termination that Reece's alkga-
DOC's Program Coordinator, to establish Uons wcre l,nfounded'
and sit as non-voting chair of a Proposal 
Evaluation Committee ("PEC") for the pur­
pose of evaluating proposals submitted by 
KILA and Allvest in response lo the new 
RFP. DOC's Ciiminnl Justice Planner, Mar­
ianne McNabb, submitted suggestions on the 
"experience and geographic location required 
for a PEC member to have an adequate 
understanding of the needs and limitations" 
of the residential center. However, she nei­
ther participated in the selection of individual 
PEC members nor contacted them regarding 
the evaluation of the bids.

Applying the RFP evaluation criteria, four 
of the PEC's five voting members rated All­
vest's proposal higher than KI LA's. Based 
on the majority vote of the PEC. Fewell 
recommended to Majoros that DOC negoti­
ate a contract with Allvest. DOC then is­
sued a notice of intent to award a contract to 
All vest. KILA protested the award.
I .  The purpose of the Request for Proposals was 

to p rov ide  hous ing  security and o ther services fur 

app ropria te ly  c lass ified offenders w h o m  DOC 

m ig h t  ass ign to the ccntc i A lternative p lace­

ment centers o f (his tvpc p rov ide  1)01 wttli 

p lacem ent options fo r some m isdem eanant o f­

fenders. and  serve as h a lfw ay  lio n  cs fo i o ffend­

ers w ho  arc be ing released back in to  the c o m m u ­
nity

2 . A lter subm iss ion  o f (he  Allvest p roposa l, ( lie  

F a irbanks  North  Star B o rough  enacted a zon ing  

change  that den ied  use of (he b u ild in g  proposed 

bv Allvest for the purpose intended  Tins left 

K IL A  as (he o n ly  u v i i lu b lc  p roposer It w .is 

a lle ge d  (hat K IL A 's  h id  w as  app rox im a te ly  > 1 3 ' • 

000  h ighe r than  Allvest s b id

Allvest’s original hid outlined a plan to 
develop a facility on Badger Road. After 
DOC issued the notice of intent to award the 
contract, local opposition to usins the Badger 
Road site developed. Aware of the pressure 
reRardinfr the location. DOC bê an to discuss 
its options. Because Allvest had proposed a 
location that met both the requirements of 
the RFP and zoning requirements, retracting 
the intent to award could have caused severe 
difficulties. Fewell, therefore, advised Mnjo- 
ros not to cancel and re-bid but “to continue 
on course and try to reach a solution" that 
would provide for use of the pro|>osed Badg­
er Road location.

On November 21. 19S9. DOC signed the 
contract with Allvest to commence January 1, 
1990, giving Allvest approximately one month 
to bring the facility up to specifications.1 On 
the same day Tananu Chiefs Conference, Inc.
( TCC"), the owner of record, was informed
J . The p ro pm a l responses Vvere due on  lit before 

-September 18, l lJ8M DOC received Allvc.xt * 

p roposa l on Septem ber 15. NIJV O n Septem ber 

17 K IL A  in fo rm ed  DOC (hat a lthough  i l  had 

d e liv e red  its p ropo ttd  to a  p rivate  de liv e ry  ser­

vice m  Fa irbanks , the w ea the r co nd ition*  were 

h i b ad  m  Juneau ih .it  p lane* were  unab le  to 

la n d . In  o rd e r to p rom ote  lutrncxx a n d  com peti­

t io n . the p ro g ram  coo rd in a to r am ended  the RI P 

to p rov ide  fo r rece ipt of K IL A  s p roposa l See 2 

AAC 12 850 (au th o r is in g  extens ion of so lic ita­

t io n .  AlIvcM objected lo  the am endm ent a l lo w ­

ing  unv extension of nrne

4 . A llvcxt had conc luded  that it w ou ld  take ap­

p ro x im a te ly  20 day* to b r in g  the B adger Road 

fac ility  up  to the requ ired  standards
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by tho United States Department of Housing 
and Urban Development (“HUD") of poten­
tial lease problems involving the Badger 
Road location. As the hearing officer found. 
■There is no evidence outside of tbe viability 
of the TCC/HUD lease issue from which to 
conclude that Allvest was not a responsible 
proposer." .Vs public pressure increased, in­
cluding substantial pressure on HUD, Alivest 
contacted a local real estate agent to re­
search the availability of other locations. 
The agent discovered that KILA did not own 
the facility it was using and eventually a 
lease was executed between Alivest and tbe 
pro|>erty owner that would enable Allvest to 
use the existing facilities.

DOC denied KILA's bid protest on No­
vember 10, 1989, KILA appealed the denial 
of its protest an November 00. 1989. KILA 
also corresponded with Fewell. Humphrey - 
Barnett, and Larry McKinstry, an assistant 
attorney general, requesting “[rleusonable 
notice of, and right to attend any and all 
State meetings addressing the Allvest con­
tract modification requests, or the KILA con­
tract dispute, or any meeting related to 
such."

The Department of Administration granted 
KILA an administrative bearing to address 
the bid protest issues in dispute. A bearing 
was held from May 29 to June 2, 1990. 
Pursuant to the bearing officer's recommen­
dations, tbe Commissioner of the Depart­
ment of Administration denitU KILA's ap­
peal in September 1990.
S. A livest lius  lu lls  p c rto uncd  d ie  contract i l l 

question , a deve lopment w h ic h  n o rm a lly  w o u ld  

m oot this entire  appea l. G iven  these c itcuiit- 

stances, the State m oved to d ism iss  the appea l 

An in d iv id u a l justice ot this :o n rt  den ied ihe  

m o tion , s ta lin g  that " [w jl i l lc  ap p e llan t s c la im  

that it is c n lll le d  lo  its b id  p repa ra t io n  costs m av  

be unsuccessful, the appea l is not re ndc icd  m oot 

hy  the tact that the successful b id d e r has h il ly  

p e rfo rm ed  the eon irae i "

In  ad d it io n  d ie  S ta le  argues  that this court 

shou ld  rcltisc to address the Issue o f  b id  p repa ra­

t io n  costs because K IL A  ta iled  lo  ra ise the pou lt 

at the adm in is trat ive  lesc l. Th is is  incorrect. In  

the N ovem be r 2 . I9S9 notice o l protest le tte r 

from  K ILA 's  counsel to the C om m iss ione r o l 

DO C . K IL A  requested that it he aw arded  the 

contract, o r  in  the a lte rnative , d m  d ie  contract 

be rcadsertised for b id . On N ovem be r 7. 1980, 

K ILV 's  attorney sent the C om m isv ionc r a supple-

102 (Alaska 19941

[1J KILA appealed the decision of the 
Department of Administration to the .superi­
or court. Tbe superior court affirmed the 
Department of Administration's decision, and 
this appeal followed. On appeal, KILA rais­
es numerous specifications of error, ultimate­
ly seeking to lutve DOC re-bid the contract 
anti pay KILA's bid preparation costs.5
II. DISCUSSION 

A. Alleged Bins in llie Bidding Process 
121 When soliciting bids for goods and 

services, a government agency lues an im­
plied contractual duty to consider bids in a 
fair and honest manner:

11 |n exchange for a bidder's investment of 
the time and resources involved in bid 
preparation, a government agency must be 
held to an implied promise to consider bids 
honestly and fairly. Breach of this implied 
contract on the part of an agency entitles a 
disappointed bidder to recover the costs 
incurred in preparation of the bid —  
ITJhe "reasonable basis" standard for re­
view of administrative decisions, see Juger 
u. Stale, r>37 P.2d 1100, 1107-08 i Alaska 
1975); Kelly ft Zuniarello. -ISii P.2d 9Uti. 
919-17 (Alaska 1971), is applicable in this 
situation.1-1 See Keco Industries. Inc. ft 
United States, |203 Ct.CI. 50(i|. -192 F.2d 
1200. 1203-01 (10711.

Kina ft Alaska State Unas. Antli., 033 P.2ti 
250. 203 (Alaska 1981) (King II). A review 
of the entire record persuades us that 
KILA's bid was fairly and honestly consid­
ered."

mcnt tluK requested h id  p reparat ion  costs Thus. 

K IL L  m ade the request a l the appropriate  time.

6 . l»'ndcr tins standard , svc m ere ly  seek to deter- 

m in e  w hether the agency s dec is ion  is suppuncd  

by the ta ils  and  lias a reasonable  basis in  law 

even if  wc m av  not agree w ith  the agency's 

u lt im ate  dete rm ina t ion ."  Finibniiki V , Star Don 
unth Dill Bin. v doners Ol/iee Ptodt.. 551 P. 2d 

56. 5S (A laska 19921 (quo ting  Pesuro A/aikn TV- 

Imtrmn '■ AViuir Pipe Lute Co .. 74n I* 2d  903 

(A laska I987U .

7 . In  j n  adm in is tra t ive  appea l based on the agen­

cy record , wc accord no deference to the dec i­

s ion of the supe r io r court and Independently 

s c n im iu c  the adm in is trat ive  action. TVtoro 

4/a jLa Petroleum Co, t A'emn Pipe Line Ca.. 746 

P 2 d  896 . 903 (A laska 19871
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1. KILA's Contention that Majoros Was 
Not Impartial 

.Majoros was responsible for all DOC pro­
curements under statewide programs.11 
KILA objects to Majoros' participation in the 
procurement process, claiming that Majoros 
was not impartial as required by AS 44.62.- 
350, and that his partiality resulted in a 
competitive advantage to Allvest.

[3] Alaska Statute 44.62.350 governs the 
appointment of hearing officers to hear and 
adjudicate disputes under the Administrative 
Procedure Act:

The governor shall assign a qualified, unbi­
ased, and impartial hearing officer, with 
experience in the general practice of law, 
to conduct hearings under this chapter. 

Relying on this provision, KILA contends 
that Majoros was required to be impartial in 
reviewing the protest letter. However, the 
application of AS 44,62.350 is governed by 
AS 44.62.330(b), which reads in relevant part: 

The procedure of an agency not listed in 
(a) of this section shall be conducted under 
AS 44.62.330-14.62.630 only as to those 
functions to which AS 44.62.330-14.02.630

8 . Under AS 36 .30 .250  and  AS 36 .30 .560- .585 , 

the procurem ent o fficer must m ake decisions on  

the contract aw ard  an d  also m ake the  de te rm ina­

tions necessary on  protests. In  d e te rm in in g  a n  

aw ard  o f e o n ira c i, a p rocurem ent o fficer s in it ia l 

d u ly  is as fo llow s :

The procurem ent o ff ice r sha ll aw a rd  a eon- 

ira c i und e r com petit ive scaled p roposa ls to the 

responsib le and responsive o ffe ro r whose p ro ­

posal is de term ined  in  w r it in g  to be the most 

advantageous to (he state tak ing  in to  eonsider- 

auon p rice  and  d ie  eva luat ion  (actors sci nut in  

(he request fo r proposa ls .

AS 36.30 .2501m .

9 . In  Us notice o f  b id  protest. K IL A  presented the 

fo llow in g  po in ts :

1 K ILA  argued  that several years ago . (lie  

Departm ent o f Hea lth and  Socia l Services reject­

ed the fac ility  that A llvest proposed to loose as 

‘insuffic ient and  inapp ropr ia te"  fo r use os a 

youth fac ility . M a jo ros  responded , "A dec is ion 

i>y ihc Departm ent o f H ea lth  and  S oc ia l Service 

(sic) as to ih e  su itab ility  o l any piece o f  p roperty 

to meet the ir needs fo r a  given p ro ject has no 

bearing  on ih c  D cpanm cn t o f Corrections (sic) 

needs or requ irem ents fo r  this contract."

2, K ILA  d isputed M a jo ro s ' acceptance o f A ll­

vest's proposed location , in  lig h l o f  potentia l 

p rob lem s w ith  nu isance suns, tuns fo r tak ing  of 

private property , and  lo ca l zon ing law s . . nd 

cha llenged  h is  re liance on  ihc  negotia tion  pro-

are made applicable by the statutes relat­
ing to that agency.

Neither the Department of Administration 
nor DOC arc among the agencies listed in AS 
•14.62.330(a), and thus they are not covered 
by the Administrative Procedure Act

[4] In addition, AS 36.30.670(a) expressly 
exempts from the Administrative Procedure 
Act informal hearings such as the one in 
which the Department of Administration re­
viewed the denial of KILA's bid protest. 
Therefore. AS 44.62.350 does not apply to a 
procurement officer's decision regarding a 
hid protest or to informal hearings held sub­
sequent to a protest appeal. Nevertheless, 
the inapplicability of AS 44.62.350 does not 
relieve Majoros of the obligation to review 
bid protests in an impartial and unbiased 
manner.

[5,6] Our review of the record, and in 
particular our consideration of Majoros' re­
sponse to KILA's letter of protest, persuades 
us that none of KILA's objections demon­
strate bias or a lack of impartiality on Majo­
ros' part.9 KILA has not shown that Maju-

cess to rectify any  d ifficu lt ies , c la im in g  that the 

fa ilu re  lo  address these issues was a rb it ra ry  and 

cap ric io us . M a jo ros responded lh a i pursuant lo  

ih c  RFP 's requ irem ents, A livest p rov id ed  in fo r­

m a t io n  co nce rn ing  perm its , local zo n in g  o rd i­

nances . codes, and  law's, a n d  also he ld  a pub lic  

h e a r in g . M a jo ros  noted lh a i "(t)hc R I P does no l 

re q u ire  total com m un ity  app ro va l, except 

th ro u gh  zon in g  requ irem ents, but does p rov ide 

fo r express ion o f  com m un ity  concern an d  sug­

gestions .”

3. K IL A  asserted that M a jo ros inadequate ly  \  

cons idered  the effects of the a lte rnative  p lace­

m ent center's site upon lo ca l p roperty values 

M a jo ro s  responded that u n d e r AS 36 .3 0 .2 5 0  lie  !
cou ld  cons ider o n ly  price  and  the eva luat ion  /  

(actors set out in  the RFP . a n d  no o ther taclors /  

o r  c r ite r ia , w hen  m ak ing  h is dec is ion . I ^
Furthe r, he contended, the RFP requ ired  that 

com m ents conce rn ing  delects and  ob jectionab le  

m a te r ia l in  the so lic itation be m ade in  w r it in g  

and  received by the pu rchas ing  authority at Icost .

10 days before the open in g  o f  the p roposa ls . I

Therefore , M a jo ro s  conc luded that a n y  changes I

in  ih e  RFP's eva luation  c r ite r ia , such as im pact 1

on p rope rty  va lues w ith in  ( lie  v ic in ity o f a rcsi- y

d e m ia l center, shou ld  have been requested with- (

in  d ia l tim e fram e . M ajoros a lso  staled that no \

evidence at the lim e  o l (he b id  ind icated  tha i if  

the state c om p lie d  w ith  loca l zon in g  requ ire­

m ents . a  negative impact on  local p rope rty  va l­

ues w o u ld  occur. I
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ros was biased either in approving the PEC 
recommendation to award the contract to 
Allvest or in reviewing and rejecting KILA's 
protest letter.10 We further conclude that 
none of KILA’s objections prove that Allvest 
gained a competitive advantage by virtue of 
Majoros’ decision. Taken individually or cu- 
mulafcvely, the alleged “variances" to which 
KILA objects are not material.11

2. KILA’S Assertion that Marianne 
McNabb Had a Severe Conflict of In­
terest in Violation of the Executive 
Branch Ethics Act

[7] KILA asserts that DOC official Mar­
ianne McNabb’s involvement in the prepara­
tion of the RFPs and her involvement in a 
prior program audit of Allvest’s Cordova

In  fu rthe r support o f its contentions o f  b ias . 

K IL A  points  to  M a jo ro s’ acceptance o f A llvcst's 

a lle ged ly  de fic ient fire-safcty p la n , resident ter­

m ina t io n/w a lk in g  procedures , resident m e d i­

cal/dental services, an d  d isaster p la n . K IL A  a lso  

questions M a jo ro s ' h o ld in g  that the PEC d id  not 

have an a ffirm at ive  d u ty  to investigate the re p re ­

sentations o f  the b idde rs .

10. K ILA  a lso  asserts that M a jo ro s ' re jection o f  its 

b id  protest was u rb itrn rv . c ap ric ious , and  a n  

abuse o f d isc re tion . T h is  a rgum ent is w itho u t 

m erit .

11. A m ate ria l va riance from  a b id  spec ification 

requires re jection  o f the b id . Cluis tierg. Inc. v. 

Stale Dep't o f  Transp., 680 P.2d 93 . 94 (A laska 

1984). A va riance  is m ate ria l i f  it p rov ides a 

b idd e r w ith  a substantia l advantage over o the r 

b idders , thus lim it in g  o r  s tif lin g  com petit ion . Id. 
A ll p roposa ls for p u b lic  contracts must therefore 

“substantia lly  com p ly  w ith  a l l requ irem ents co n­

ta ined  in  the inv ita t io n  lo r  proposa ls ."  Kitw v. 

Alaska State /Ions. Audi.. 512 P .2d 887. <92 

(A laska 1973) (King /)• In  King I wc stated:

Thus a ll term s o f A SHA 's  inv ita t ion  became by 

im p lic a t io n  part o f a  v a lid  p roposa l, in  o rd e r 

that com petit ion  am o n g  rcdcvelopers re m a in  

equa l. Consistent w ith  this w e ll established 

p rin c ip le  courts h o ld  that w h ile  a  “m ate ria l"  

variance from  the inv ita t io n  requ ires  re jection 

o f the p roposa l, a "m in o r"  va riance does not 

requ ire re jection  o f  the proposa l.

Id. (footnote om itted). W c  rev iew  the agency 's  

de te rm ina t ion  that a b id  is responsive lo  the 

agency's so lic ita t ion  u n d e r the reasonable basis 

standard . Chris DeT\>. 680  P.2d at 94 .

12. A laska Statute 39 .52 .150 (a ) p rov ides :

A p u b lic  o fficer, o r  an  im m ed ia te  fam ily  

m em ber, m a y  not attempt to acqu ire , receive , 

ap p ly  fo r , be a party to . o r have a  persona l o r  

f inanc ia l interest in  a state g ran t , contract, 

lease, o r  lo a n  if  the p u b lic  o lf ic c r m ay take o r

102 (A lu lca 1994)
Center in Anchorage violated the Executive 
Branch Ethics AcU AS 39.52.010-.960.112 
Specifically, KILA argues that McNabb’s 
prior involvement with Allvest prohibited her 
from participating in the bid process.13 Prior 
to being hired by DOC, McNabb was em­
ployed by Allvest as vice-president of opera­
tions from October 1987 through December 
1988.11

The hearing officer rejected KILA’s con­
tention:

KILA alleges a violation of the State ethics 
law although no explanation is provided as 
to what specific provision of AS 39.52 is 
alleged to have been violated. No evi­
dence was brought forward or even hinted 
at that would suggest that Ms. McNabb

w ith ho ld  o ff ic ia l action that affects the aw ard , 

execution , o r  adm in is trat ion  o f the state grant, 

contract, lease, o r loan .

A lso re levant is AS 39 .52 .110 (b ):

U neth ica l conduct is p roh ib ited , bu t there is 

no  substantia l im p rop rie ty  if , us to a specific 

m atter, a p u b lic  officer's

(1) persona l o r f inanc ia l interest in  the m at­

ter is in s ign if ic an t , o r o f a type that is pos­

sessed gene ra lly  by the pu b lic  o r  a la rge  class 

o f persons to w h ich  the pub lic  o ff ice r belongs: 

o r

(2 ) action o r  in fluence w ou ld  have in s ig n if i­

cant o r  con jectural effect on  the m atter.

13. As DOC's C r im in a l Justice P lanne r. M cNabb  

is “responsib le  for the im p lem enta tion  an d  fac ili­

tation o f va rious DOC program s w ith  service 

contractors such as K IL A  and  A livest." She 

recently rew rote  the DOC standards regard ing  

the p rov is io n  o f  services by va rious contractors. 

H e r pos it ion requ ires that she stay in  close con­

tact w ith  DOC contractors to ensure that they 

understand  an d  com p ly  w ith  those standards.

14. As a fo rm er Alivest em ployee M cN abb  was 

respons ib le  Tor its A laska operations . K ILA  

states that M cN abb  authored and  app roved  the 

operations m an u a l, w h ich  form ed a portion  of 

the subm itta l supporting  Allvcst's b id . Alter 

M c N abb  started w o rk  w ith  DOC as a c r im ina l 

justice p lan ne r , h e r activ ities re lu t ing  to Alivest 

w e re  m in im a l. At the request o f  Hum phrcv-  

Barnett in  M ay  1989, M cN abb  partic ipated  in  an 

aud it o f  Allvcst's Anchorage p ro g ram  to deter­

m ine  its com p liance  w ith  DOC standards. The 

a ud it was perfo rm ed independently o f the con­

tract aw a rd  process and w as not in tended  to be 

used in  con junc tion  w ith  the F a irb anks  award . 

M cN abb  partic ipated  ns one o f  three evaluators 

w ho  conc luded that the Alivest p ro g ram  was in 

com p liance .
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benefitted in any way from her former 
association with Allvest or that she was not 
honest, truthful, and unbiased in her evalu­
ation of Allvest facilities. Ms. McNabb 
was not a member of the PEC and testi­
mony established that her only involve­
ment with the solicitation, evaluation, or 
award of the contract was to suggest minor 
changes in the scope of work section of the 
RFP alter her input was solicited by DOC 
and suggested some wording changes in 
the final contract. No evidence was pre­
sented to suggest that her input resulted 
in an advantage or disadvantage for either proposer.
Our review of the record leads us to con­

clude that substantial evidence supports the 
hearing officer's findings. As the State 
notes, McNabb's involvement was limited to 
advancing some suggestions for the "scope of 
work" section of the RFP and the geographic 
and professional criteria for selecting the 
PEC members. McNabb hud neither a per­
sonal nor a financial interest in the contract 
in question. Any personal or financial inter­
est she may have had was insignificant. 
Therefore, her actions did not violate the Act. 
See AS 39.52.110(h)(1)11

[8] One final observation should be made 
in regard to this issue: KILA contends that 
pursuant to AS 39.52.2-10. McNabb should 
have requested an opinion from the Attorney 
General as to her apparent conflict of inter­
est. As indicated above, in the absence of 
any personal or financial interest in the con­
tract, and given the fact that McNabb did not 
participate in or influence the PEC's contract 
award process, she was not required to con­
tact the Attorney General regarding the al­
leged conflict.

3. KILA's Contention that the Contract
Award Process Whx Permeated with
Illegalities

[9] KILA also claims the State's allow­
ance of Allvest's substitution of facilities after
the award of the contract resulted in an
unlawful competitive advantage to Alivest
15. The exem ption  found  in  AS 3 9 .5 2 .1 10(b)(2) is

also app licab le  s ince M c.Vabb had no ro le  in  ihe

PEC eva luation  process an d  d id  not ulfcct Its
outcom e.

that requires voiding the contract. In order 
to establish a competitive advantage, KILA 
must prove that a "material" variance was 
effected in the contract:

Not all amendments to competitively bid 
contracts are prohibited, only those re­
garded as material. The concept of mate­
riality in this context has not been satisfac­
torily captured in a single phrase. One 
court has spoken of "an essential change of 
such magnitude as to be incompatible with 
the general scheme" of competitive bid­
ding; another has phrased the question to 
be whether the amendment "so varied 
from the original plan, was of such impor­
tance, or so altered the essential identity 
or main purpose of the contract, that it 
constitutes a new undertaking." These 
formulations simply recognize that the ma­
teriality concept prohibits those changes 
which tend to be subversive of the pur­
poses of competitive bidding.

Kenai Lumber e. LeResche. (>16 P.2d 215, 
221 (Alaska 1982) (footnotes omitted).1' Five 
factors determine whether a contract change 
constitutes a “material" variance;

(1) the legitimacy of the reasons for the 
change;

(2) whether the reasons for the change 
were unforeseen at the time the contract 
was made;

(3) the timing of the change;
(4) whether the contract contains claus­

es authorizing modifications; Tamil
(5) the extent of the change, relative to 

the original contract.
Id. (footnotes omitted).

The hearing officer applied the five factors 
and concluded that the amendment "was not 
u major v ariation of the original plan nor did 
it so alter the essential identity or mam 
purpose of the contract that it constituted a 
new undertaking." Based on the facts, sup­
porting testimony, and evidence presented, 
the hearing officer determined: (1) that 
there were legitimate reasons for the change 
in facilities; (2) that DOC did not foresee the
16. Cf. mpra note 11 (c it in g  s im ila r  ru le  fo r v a r i­

ance in  b id s  from  an  RFP).
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reasons for the change at the time the con­
tract was signed, und that . llvcst acted in 
good faith; (3) that given the necessity to 
have an operative facility by January 1,1990, 
the contract amendment was timely; (4) that 
the State consistently allows contract modifi­
cations when they are in its best interests;17 
and (5) that the modification did not interfere 
with the "intent" of the contract—to secure a 
correctional facility in the Fairbanks area— 
and that "[tlhe specific site of the facility was 
not relevant to tho functioning of the pro­
gram." We conclude that the hearing offi­
cer's factual findings have substantial sup­
port in the record and that his interpretation 
of "material variance” has a reasonable basis 
in law.

KILA advances numerous other impro­
prieties and alleged illegalities in the con­
tracting process. Our review of these points 
in light of the entire record and applicable 
law persuades us that none have merit.19

B. KILA's Contention that the State Vio­
lated the Open Meetings Act

(10) KILA argues that the Open Meet­
ings Act ("Act"), AS 44.G2.310-.312, required 
that it be granted reasonable notice of. and 
the right to attend and participate in, meet­
ings concerning the disposition of KILA's 
contract, the Allvest contract modification re­
quests. and KILA’s contract dispute. Con­
tending that the State failed to give public 
notice of these meetings and denied KILA's 
representatives access to them, KILA urges 
us to void any actions modifying the contract.
17. A flc r rev iew ing  A llvcst’s request tor a  change 

in  the fac ility 's location . F ew e ll contacted both 

the Department o f  A dm in is trat io n  m id  the Attor­

ney G enera l's  O ffice. He requested adv ice  con­

ce rn in g  d ie  requ irem ents o l the p rocurem ent 

code and  whether the change  i l l  location  w ou ld  

constitute a m od if ica tion  in  the contract so se­

vere as "to w a rra n t nut a l lo w in g  the reqi'VsT," 

Doth the Department of A dm in is tra t io n  ittio the 

Attorney General's  O flice ind icated  that the ir e . | .  

id ea t io n  was perm issib le .

18, K IL A  argues that DOC 's cance lla t ion  o l the 

lirst RFP was im p rope r. S ince  K IL A  d id  not 

protest DOC's cance llation o f the fitst RFP on 

appea l to the s upe r io r cou rt , the issue is not 

p ro pe r ly  before us. K ILA  fu rthe r contends that 

A llvest's b id  was in  num erous respects non rc .

1102 (Alaska 1993)
The state argues that neither DOC nor the 

Department of Administration violated the 
Act because the Act does not upply to infor­
mal groups of state employees who have no 
power to take collective action by vote. 
More particularly, the State notes that 

McKinstry, Fewell, Weimar and Majoros 
were not part of any formally appointed or 
constituted body. No statute, regulation 
or formal administrative action created 
this group sis a collective entity, nor were 
these persons appointed or elected to the 
group. As a collective entity they had 110 
powers, and could take no actions. They 
could not take action by a group vote. 
The State further contends that no “meet­

ings" to discuss contract modifications by any 
official or even informal "bodies” took place. 
Tbe "meetings" in question consist of two 
separate teleconferences held between Mujo- 
ros, Fewell. McKinstry, and the president of 
Allvest. The hearing officer declined to ap­
ply the Act to KILA's appeal because of the 
nature of the meetings at issue. The hearing 
officer found that the meetings were "infor­
mal" and that it would be "impossible to 
apply [the ActJ to the everyday dealings of 
public employees when they meet with each 
other and those outside of State government 
in the day-to-day conduct of this State's busi­
ness."

We agree. Alaska Statute 44.62.310(a) 
provides in relevant part:

All meetings of a legislative body, of a 
board of regents, or of an administrative 
hotly, board, commission, committee, sub­
committee, authority, council, agency, or
sponstve. W e  l in d  no m c r ii in  th is specific con- 

icn iton .

In  ad d it io n  K IL A  argues that u n d e r AS -U.c-2 - 

350(c) the hear in g  o lf icc r was unqua lif ie d  in  lh a i 

he had not been adm itted  to practice law  lo r  at 

least two years im m ed ia te ly  before h is appo in t­

m en t T ins contention lias litt le  m erit . F irst, 

rev iew  of the record shows that K IL A  w a n e d  tots 

contention by not ra is in g  ll a l Ihe  adm in istrative  

level. S econd . AS 3o .30 .o3U p rov ides  lh a i hea r­

ings he ld  on  p ub lic  contract controversies "shall 

be conducted acco rd ing lo  AS 36 .30  670 , w h ich  

in  turn express ly exempts hear in gs  unde r AS 

36 30 from  the Adm in istrat ive  P rocedure A d . AS 

-1-1.62. A laska Statute 36 .30 .670  docs not requ ire  

t lu t  h e a r in g  officers appo in ted  u n d e r that chap­

ter be adm itted  to the practice o f  law .
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other organization, including subordinate 
units of the above groups, of the state or 
any of its political subdivisions, including 
but not limited to municipalities, boroughs, 
school boards, and all other boards, agen­
cies, assemblies, councils, departments, di­
visions, bureaus, commissions or organiza­
tions, advisory or otherwise, of the state or 
local government supported in whole or in 
part by public money or authorized to 
spend public money, are open to the public 
except as otherwise provided by this sec­tion.1191
KILA has presented no evidence that 

these informal meetings were held by gov­
ernmental units whose actions come within 
the ambit of AS •14.62.310. This statute con­
templates meetings of a governmental body, 
including subordinate units thereof. Under 
the particular facts of this record we hold 
that the /Vet did not apply to the individuals 
who participated in the two meetings now questioned.
III. CONCLUSION

KILA has failed to prove that any of the 
DOC officials involved acted in bad faith, 
were biased, or lacked impartiality. Further, 
KILA failed to demonstrate that the hearing 
officer for the Department of Administration 
lacked a reasonable basis for his conclusion 
that Allvest's bid was responsive. KILA's 
arguments that Majoros was biased, that 
McNabb had a conflict of interest, and that 
the process was permeated with illegalities 
are meritless. Finally, KILA failed to show' 
any violation of the Open Meetings Act. 
Thus, the contract between DOC and Allvest 
is not voided, and KILA is not entitled to its bid preparation costs.

AFFIRMED.

19. W c  have b ro ad ly  construed  the p o lic y  objec­

tives o f the Act, as stated in  AS 44 .o2 .312 , to 

encourage openness In  gove rnm ent dea lin gs : 

G iven Ihe strong statem ent o f  p u b lic  policy 

in  AS 44 .62 .312 . tbe question  is not w hether a 

quo rum  o f a gove rnm enta l un it w as present at 

a private m eeting . R ather, the question is 

whether activ ities o l p u b lic  o ffic ia ls  have the 

effect o f c ircum ven tin g  the [Act]

Richard SKVARCH, Appellant,
V.

I’aulettc SKVARCH, Appellee. 
No. S-5690.

Supreme Court of Alaska. 
July 8, 1994.

Divorced husband sought to modify his 
obligation to pay former wife §500 a month 
for 36 months under property settlement. 
The Superior Court, Third Judicial District, 
Kenai, Jonathan H. Link, J„ denied hus­
band's motion, and husband appealed. The 
Supreme Court, Matthews, J., held that re­
habilitative alimony payments established in 
property settlement agreement were integral 
part of division of property, and would not be modified.

Affirmed.

1. Husband and Wife 0279(2)
Alimony payments are integrated in 

property settlement, and are not subject to 
modification, when they constitute part of 
consideration given for other property bene­fits.
2. Divorce 0245(2)

Where party receives alimony in ex­
change for claims in other property, it would 
be unjust to modify alimony while leaving 
remaining property distribution untouched.
3. Husband and Wife 0279(2)

Monthly payments were integral part of 
division of property, and would not be mtxli-

Umokwnotl Area //ortiemiiiers Ass'tt v. Municipal- 
i f f  o f Anchorage , 702 P.24 1317. 1323 n . b  (A las­

ka  1985). In  linxikwtml. we de fined  a "meet­

in g "  to encom pass "everv step o f  the de liberative 

and  dec is ion  m ak in g  process w h e n  a  gove rnm en­

tal u n it  meets to transact p ub lic  business ."  /</ 
at 1323.

SKVARCH
Cite u  >76 P .2d

fied, though payments were called temporary 
rehabilitation alimony in property settlement 
agreement and referred to as spousal sup­
port in letters negotiating settlement; pay­
ments were provided for in exhibit to proper­
ty settlement agreement, payments were in­
cluded in wile's property and deducted from 
husband's pro|tcrty, property division could 
be considered inequitable without payments, 
payments were not explicitly linked to reha­
bilitation efforts, duration of payments was 
negotiated by spouse, unavailability of sub­
stantial portion of marital assets made use of 
alimony-type payments appropriate to adjust 
settlement, and purpose husband presently 
claimed for rehabilitative alimony would not 
support alimony provision as originally for­
mulated.

Allan Bsiswenger, Robinson, Beisvvenger 
& Ehrhardt, Soldotna. for appellant.

Peter F. Mysing, Kenai. for appellee.
Before MOORE. C.J., and RABIN0W1TZ, 

MATTHEWS and COMPTON. JJ.
OPINION

MATTHEWS, Justice.
Richard Skvarch seeks lo modify his obli­

gation to pay Paulette Skvarch $500 a month 
for thirty-six months under a property settle­
ment agreement reached between the parties 
in connection with their divorce.

Richard anti Paulette Skvarch were di­
vorced April 23. 1992, after twenty-six years 
of marriage. At the tinte of the divorce 
decree Richard resided in Alaska, where he 
earned in excess of §100,000 per year, and 
Paulette lived in Pennsylvania, where she 
was being trained as a tnedieal stenographer. 
The Skvnrchs' marital property was divided 
between them according to the terms of a 
property settlement agreement they had 
reached. The agreement awarded Pr.ulette
1. Th is is a 5 7 ,|Cr/42 9( r  d iv is io n  in  tavor o l Pau­

lette ,

2. I’aulctte has not d en ied  any  o f these a lle ga­

tions .

3 . A tr ia l court’s dental o l a m otion  to m od ify ,t 

support ob lig a t io n  is rev iewed  for a it abuse ot

assets with a total value of §10S,308.09 and 
Richard assets with a total value of §81,- 
372.27.' Paulette’s total includes §18,000 for 
“tcmporaiy rehabilitative alimony in the sum 
of §500.00 per month, without interest, for a 
period of thirty-six months, commencing on 
the 10th day nf the month following the entry 
of a decree of divorce herein.1’ Similarly, 
Richard's total property distribution includes 
an §18,000 credit for "temporary rehabilita­
tive alimony” payments lo Paulette.

On February 3. 1993, Richard moved to 
modify the decree of divorce to eliminate his 
obligation to pay rehabilitative alimony. In 
support of this motion, Richard alleged that 
Paulette had completed her vocational train­
ing, had obtained employment us a medical 
secretary, and hatl remarried and that there­
fore the purpose for the rehabilitative alimo­
ny no longer existed.1 Paulette opposed this 
motion, arguing that the monthly "rehabilita­
tive alimony" payments were part of the 
parties’ property settlement, that vacating 
the payments would render the settlement 
inequitable, and that even if the payments 
were alimony, they were just and necessary 
to iter rehabilitation.

The superior court denied Richard's mo­
tion to modify the divorce decree. In a 
footnote, the court found "that these are 
rehabilitative alimony payments." Richard 
appeals.1

(1-3) This court has recognized that 
"(wjhere a support provision is an integral 
part of the property settlement, courts gen­
erally hold that the support provision is not 
subject to later modification." Kcifec r. Kef- 
fix  852 P.2tl 394. 397 (Alaska 1993) (citing 
John J. Michulik, Annotation, Dinircc: Pow­
er of Court lo Mollify Decree for Atiiiinnij or 
Support of Spouse Which IVos Bused on 
Agreeiitenl of Parties, (il A.L,R.3d 520. 390 
(1975)); see also I 'ogles r. Vayles, 644 P.2d 
847, S49-50 (Alaska 1982) ("We wish to make

d iscretion , //toc/tcy v. Ilinclie\. 722 P 2d 439, 

453 (A laska I4 8 6 ) This court w i l l  f ind  an abuse 

ot d iscretion  uttlv if  it is "Ictl w ith  a defin ite  and  

f irm  convic tion , a lte r re v iew in g  the w ho le  rec­

ord tltat tlte tr ia l court erred tn its ru lin g  Id. 
(quo ting  /otles e. /ones, ebb P 2d 1031. 1035 

(A laska 19839.

v. SKVARCH Alaska 1 1 1 1
IIIO (Aluka 1993)
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South Anchorage Coalition FAX
PAGE 1 OF 3 

Date: 3/6/97 

TO:

F a x #

FROM:
Fax#
Tel
e-raail:

R E :

Message:

Lisa :

H ere is o u r “ d ra ft”  o f  suggested amendments to H B  53. Please review and advise. Our suggestions 
arc in b o ld  unde rlin ed  Ita lics .

One last note, under Section 4. (A ) “  fo r  its initial period, not to exceed five years, be entered into 
w ith a private tliird-party contractor that is the same person as the third -p a rty  contractor 
described in (1 )  o f  this subsection, and”  Perhaps we should lo ok  at a  five year contract with a 
contract review (operational review ) at the end o f  3 years, and i f  successful in  this review the 
additional 2  years ( o f  the contract) is awarded. I f  not successful in the review then perhaps a 6  
m orth  probation period to  adjust to  state standards and i f  standards are not met a fter probationary 
period then a rc-bid o f  the contract should occur.

T P ' / ? * '

B.K. Powell
South Anchorage Coalition

R ep  Joe  G reen  
ATTN: LISA KIRSCH

(907) 46&4316

B.K. Powell 
(907) 345-5542 
(907) 345-4854 
amunra@alaska.net

HB 53 AMENDENTS

mailto:amunra@alaska.net
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(js Q M )

F R O M : S o o th  A n c h o ra g e  C o a li t io n

R E : H ou se  B i l l  N o . 53
In  th e  L eg is la tu re  o f  the  S ta te  o f  A la ska  
Tw en tie th  L e g is la tu re -F irs t Sess ion  
B y  R ep re sen ta tiv e  M u ld e r  
In trod u ced : 1 /1 3 /9 7

M a rc h  6 , 1 9 9 7

T he  fo l lo w in g  rep resen ts suggested changes t o  H B 5 3  as d ra fted  b y  the S ou th  A nch o rag e
C o a li t io a

S e c tio n  1 A S  3 3 .3 0 .0 3 1  ( a )  is am ended  to  read :

(a )  T he  c om m iss io n e r sh a ll d e te rm ine  the a v a i la b ility  o f  state co rre c tion a l fa c ilit ie s  
su itab le  f o r  th e  detention and con fin em en t o f  p e rson s h e ld  u n d e r au th o rity  o f  state 
law  o r  unde r agreem ent en te red  in to  unde r (e ) o f  th is section . I f  the c om m iss ion e r 
dete rm ines tha t su itab le  state c o rrec tion a l fa c i lit ie s  a re  n o t ava ila b le , the 
c om m iss io n e r m ay  en te r in to  an  ag reem en t w ith  a pu b lic  o r  p riv a te  agency to  p ro v id e  
necessa ry  fa c ilit ie s , s u b je c t  to  th e  fo l lo w in g :

f) C. t  <he commis9ioner mav enter ini0 m  B&eemeni only w ith  an agency th a t
(A i d em on s tra te s  th e  q u a li f ic a t io n s  a n d e x v e r ie n c e  to  p ro v id e  a  d ew e e  o f  cu stody , c a re

^  * <***</ d is c ip lin e  to  th e  ex ten t re q u ire d  bv th e  law s  o f  th is  s ta te ; a n d
( P i  p os ts  a n  a d eq u a te  p e r fo rm a n c e  b o n d  a n d  p a ym en t b o m k a n d  ^
(C ) i f  a  p r iv a te  a een cy , d em on stra te s  th e  c ap ab ility Je . p ro v id e  th e n e c e s s a ry  Q U d if je d  
P e r s o n n e l to  im p lem en t th e  te rm s  o f  th e  c o n tra c t ; a n d
( D i i f a  p r iv a te  aeency . p ro v id e s  a  b o n d  o r  c e rt ific a te  o f  in s u ra n c e  s u f f ic ie n U o  d e fe n d  

a n d  in d em n ify  th e  s ta te  a n d  th e  lo c a l  e o v e rn m en t a e a in s t  c la im s  o iK a b i l i t y  a r i m s  
f r o n t  th e  o p e ra t io n  o f  c o r re c t io n a l fa c i lit ie s  bv th e  c o n t ra c to r : a n d  

(E i  in  th e  even t th e  se rv ice s  a r e  to  be  p ro v id e d  in  a  n ew  c o r re c t io n a l fa c i l i t y w ith in  the  
S ta te  o fA la s k a ^ a  p u b lic  s ite  s e le c t ion  p rocess  s h a l l  b e  im p lem en te d  ̂  d e fln e d tv i 

J ( j  ‘ 0  L'< ( I I  L o c d  c om m un ity  o r  p o M c a L s u b d iv is io n  o f  th e  sta te  a n d  a p p ro v a l by a  s in t le  
q u e s tio n  b a llo t , a p p ro v e d  by  a  m a jo r ity  o f  vo te rs  in  th e  a ffe c te d  c om m un ity ; a n d  
s a id  c o r r e c t io n a l fa c i li ty  o p e ra te s  u n d e r  o p e ra t io n a l s ta n d a rd s  a s  d c f jm d J n  

\  , XXKXXXXO C t? a p p lic a b le  n a t io n a l g u id e lin e s

<•3 30 >
}  A *  P i * * 'fc )  t*> Sec . 3 3 .3 0 .0 4 3  L ease o f  o r  ag reem en t to  use space w ith in  a  lo c a l c om m un ity ,

m u n ic ip a li ty  o r  p o li t ic a l s u b d iv is io n  o f  th e  state, fa )  I f  the c om m iss ion e r dete rm ines that 
it w o u ld  be  in  the best in terest o f  the state, the c om m iss ion e r m ay  en te r in to  an  agreem ent 

Z ^ n  / 0 D  w ith  a  lo c a l  c om m un ity , m u n ic ip a lity  o r  p o li t ic a l s u b d iv is io n  o f  th e  s ta te  f o r  the  lease
3 ^ ' , j L ' by  th e  state o f  a c o rrec tion a l fa c i li ty  o r  a p a rt o f  it o r  f o r  the u se  and op e ra tion  o f  a

c o rre c t io n a l fa c i li ty  o r  a  p a rt o f  it f o r  the bene fit o f  the state.
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state law .
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C h ^ j  (y iA  b d ' f t i  t f h J i z s d

z z t e  h h ^ -s  / o ? &

/ { ( , £  /& & C ?  ■— - ^ i ^ t r y '  < & / / - ? ' - z & T s r ' h ^

r  /U #  fl/s & fc # ' C -< *a 4?

^ $ 6  4̂  V  6  0  ' e v
/ ;  „  / ,  /  / ,

^  < ■ V ' l/  ' ( ,̂ »- — - *  ̂ * #

j _ _  / i J h h w t f / /  f& & t ? 't # Y Z jz s  h

^ ~ t / f̂ m y  / /  # 1 / ^  h ?  l / o f £ s

fM / s s 'j, k / s z ^

h e h f h ' j /  < £ 4 / >  & U f/  t o r - C '^  a h

, ,  A / i a  r  / / j / i / f  f ^ o - H " ^  < y >

ih / ju  J  e W U / ih iA 'e s  h  h h h a  h r v i/ y  jZ h / s u / ^ - o



0 f * >

I f  ^  p y ry £ & is i ,

■ k #  k < w &

f f ' ( W t  ~  d k > O Z )

A  jy , —  fr U y r ffn A ie  < y > j£ > tf^ sO
W X & l  ---■ ' / / ? .  i / y ^ u  l o o c f u #

5  P a c k ,/fk ^ s s

" y k  o n  "

'J U A . J .L /  i& k A -/s y >

S k a C / .

jp i f ' i ?  c S ^ C h i- y  £ -< 9 z -z j 2 ^ 7 'Ix ?

< & h  /u 2 ,/ jf# v £ < ft r / z z > o c /< s

c «

tVo /  h u d lM  >  51) f e d /
f  • Ly, yt'u  ̂  ^  j ]  i

h f *  i / i / M id  ' M r f - a ,  o f -  y d 5  d a s i $ ; H ~  5  .
£>/A  C Jrt't-A S te S r < L -T t& /p  ^  & .  # ' 5 y  8  f r e t  /-/c5> O ^ D

■------- f / l/ lz i  ( f j / j  t / o fe w  s y y y v v ^



[b ] O b jec tion  o r  recom m enda tion  o f  a lternatives
[c] H ea rin g
[d ] D ec is ion

§ 14. N ona ttendance by agency at loca l m eeting 
§ 15. In fo rm a l contacts

Local Consultation—G roup Homes 51 ALR4ih
51 ALR4th 1096

INDEX
Administrative law, 88 3, 4(a|, 5. !). 12.

I3[b-d], 14 
Alternative sites, §8 3|a|, 4(a), 5. C, 9, 10, 12|b, d|, 13(b)
Annulment of administrative derision, 

8 13(b)
Appeal and error, 88 3[a|, 9. 13(d) 
Approval, generally, §8 7-10 
Association o f retarded persons, 

88 3[c|, 4Attendance bv agency at local meeting, 
§ 14Attorney sending letters. § 11 (al 

Board of township, § 11(b)
Bureau of inspection, § I l|a| 
Cancellation of permit. 8 9 
Clerk, notification to. § I l[a|
Comment and summary, $ 2 
Commissioner of mental retardation.3(a|, 4(a). 5, 6. 9. 12(b), 13(d) 
Congestion of tradic, 8 4(b) 
Constitutional law. generally, 88 3-6 
Consultation, generally. 8§ 7-10 
Contacts, informal. 83 H|c|. 15 
Copies of letters, 8 11(a)
Council, notification to. 8 11 (a)
Counsel sending letters, § 11(a)
Data published as to similar residences 

in area. 8 12(c)
Date and lime. §8 3|a|. 10. 11(a), I2(l>- 

d), 13Decisionmaking, 88 3, 9, I2|a|, I3|b, 
d|Definitions. 85 7, I l|c|

Delay, 8 1S[b. c)
Delegation of legislative power, 8 -r> 
Department of mental health, 88 9. 

11(a). 13(a). 15

Dcvclopmentally disabled. 88 111b, c), 
13(a), 15

Disclosure of names of lessors. 5 12(a) 
Due process of law. 8 3 
Equal protection of law. 8 4 
Exemption from local use permit, § 6 
Expiration of time. 88 10, 13(b)
Foreign state agency, 8 9 
Health and safetv of public, protection 

of, § 4(b)
Hearings. 88 3, 4(a), 5, G, 13|b. c) 
Identification of residence site, 8 12(b) 
Impartial decisionmaker, 8 3(b) 
Informal contacts, 88 I lk ) . 15 
Information sufficiently provided, 8 12 
Injunctive relief, 88 3, 4|b). 11(b), 

12(a), I3|a, b|, 15 
Inspection bureau. 8 11 L> I 
Intent, 8§3|a|. 4(a), 5-7, 9, 10, 11(a).

I2|b. d). 13(b)
Introduction. 8 I
Invasion of zoning power by state. 8 G 
Judicial review. 88 3|.u|. 9, 13(d) 
Knowledge and notice, 88 3(a). 7-15 
Lawyer sending letters. 8 1 l(a|
Lease of property. §8 4(b). 13(a) 
Letters, copies of, 8 11(a)
Licenses and permits. 88 3(a), G. 9 
Mayor. 8 I lk )
Minimum number of residents. 8 7 
Multi-family dwellings. 88 4[a|, 8 
Names of lessors. 8 I2|a|
Nottatiendance by agency at local 

meeting, 8 14 
Notice and knowledge. 88 3(a|. >-15 
Number of residents. 8 7
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Objections, 88 3(a). 4(a), 5, G. 9. 10.I2(b, d). I3(b, c|
Occupancy of property, 88 3(c), 4(a) 
Office ur mental retardation, state, 

§8 10. 12(b)
Officials notified, consulted, or ap­proved, 8 11 
Parish council. 8 4(a)
Permits. §8 3(a), G, 9 
Population density. 8 4(b)
Practice pointers. 8 2(b)
Preliminary matters, §8 1.2 
Public criticism of placement of homes, 

8 3(b)
Public meetings. 88 11(b). 15 
Public safety and health, protection of. § 4(b)
Published data a; to similar residences in area. § I2[r|
Purchase of property, 88 3(c), 4[a| 
Recommendation o f alternatives. § 13(b)
Recreational facilities. 8 12(d)
Related matters. § 1 (b)
Renovation of premises, § 9 
Restrictive covenants. § 3(a|
Safetv and health of public, protection of, 84(b)

Scope of annotation. 8 I (a)
Setting aside or vacating decision, § 9 
Shopping trips, § 12(c))
Similar residences in area. § 12(c) 
Single-family dwellings, 88 3(a), 4(a), 8 
Social services department, §§3, 5.

11(a), 12(a), I t 
Sponsors. 8 4(a)
Sufficiency of information provided, 8 12
Summary and comment, 8 2 
Supervisor, 88 11(b). 13(a), 15 
Support nrcommunity. 8 I2|d) 
Temporary licensing. § 3(a)
Time and date, 88 3(a), 10, 11 [a|.I2|b-d|, 13 
Township board. § I l[b|
Trallic congestion, 8 4(b)
Unroned subdivision, house leased in. 

§ 4(b)
Vacating or selling aside decision, 8 9 
Validity, generally, 88 3-G 
Waiver of mandatory requirements. 

8 H(c|
Written notice ol intent. 88 7, I2|b, d|. 13(b)
Zoning, §§ 4(b). G. 8

TABLE OF JURISDICTIONS REPRESENTED 
Consult POCKET PART in this volume for later cases

La: 88 2(b). 4|a. b|. 8, 11(c)
Micb: 88 2(b|. 3|a. b). 5. G. 9. 1 l|a. b). 12(a). 13(a). 14. 15

I. Preliminary matters 
§ 1. Introduction
(a) Scope 

The purpose of this annotation 
is to collect and analyze the state 
and federal cases in which the

NY: §§2(l>|. 3[a. c|. 4(a), 5-7. 9. 10. 
I2|b-d), 13(h-d)

courts have considered the validity, 
construction, and effect o f statutes 
requiring consultation with, or ap­
proval of, a local governmental 
unit prior to locating a group 
home, halfway house, or similar 
community residence1 for persons

I, “Group home." "hallway house." phrases, as employed herein, are in- "community residence." and similar tended to include anv residential lac11 -
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nITlictcd with any kind or degree o f 
mental or emotional disturbance, 
retardation, or other disability o f a 
nonphysical nature, within the local 
governmental unit's jurisdiction.

Since the annotation focuses on 
procedural requirements governing 
the location o f community homes 
for the mentally ill under statutes 
providing for local government 
participation in the site selection 
process, issues concerning particu­
lar substantive criteria governing 
the location o f such homes are 
beyond its scope, as arc issues con­
cerning the merits o f locating a 
community home at a particular 
place or within a particular juris­
diction.2

Although all o f the cases col­
lected in tbe annotation consider 
the validity, construction, and ef­
fect o f statutes governing the 
placement o f group homes, rele­
vant statutes are discussed herein 
only to the extent that they are 
reflected in the reported cases 
within the scope o f this annotation. 
The reader is therefore advised to 
consult the appropriate statutory 
compilation in any jurisdiction o f 
interest.
[b] Related matters

Community residence for men­
tally disabled persons as violation 
o f restrictive covenant. -11 ALK-fih 
1216.

Applicability and application o f
itv designed to allow a relatively small 
number of persons needing specialized supervision or care to live together in a 
homelike, noninstitultonal environ­ment.

2. As to issues concerning the valid-

zoning regulations lo single resi­
dences employed for group living 
o f mentally retarded persons. 32 
ALR-lth 1018.

Halfway houses: housing facili­
ties for former patients o f mental 
hospital as violating zoning restric­
tions. 100 ALR3d 876.

Zoning regulations as applied to 
homes or housing for the elderly. 
83 ALR3d 1103.

Validity o f zoning for senior citi­
zen communities. 83 ALR3d 1084.

Validity and construction o f stat­
ute requiring establishment of 
"need" as precondition to opera­
tion o f hospital or other facilities 
for the care o f sick people. 61 
ALR3d 278.

Validity and construction o f zon­
ing regulations expressly referring 
lo hospitals, sanitariums, nursing 
homes. 27 ALR3d 1022.

Institution for the punishment or 
rehabilitation of criminals, delin­
quents, or alcoholics as enjoinable 
nuisance. 21 ALR3d 1058.

Validity o f zoning ordinance or 
similar public regulation requiring 
consent o f neighboring properly 
owners to permit or sanction speci­
fied uses or construction o f build­
ings. 21 ALR2d 551.

Supreme Court's views as to 
constitutionality o f residential zon­
ing restrictions. 52 L Kd 2d 863.
itv, construction, application, and cRcct 
of local zoning ordinances, permit re­
quirements. and similar regulations 
with respect to cominumtv homes lor 
the incmallv ill. see the annotations at 
32 ALR4th 10IH and 100 ALR3d S7(i.
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§ 2. Summarj' and comment 
[a] Generally

In an apparent effort to reconcile 
the need o f mentally ill persons for 
treatment in a homelike, noninsti- 
tutional environment, and for early 
integration into normal community 
life, with the interest o f local com­
munities in preserving the integrity 
o f traditional, single-family residen­
tial areas, several states have en­
acted statutes providing for local 
government participation iu the 
process o f selecting sites for com­
munity homes for the mentally ill. 
The need for such legislation 
seems to have arisen largely from 
the fact that community homes for 
the mentally handicapped have 
usually been licensed, and often 
sponsored, by state social service 
and mental health agencies, with 
local communities and residents 
having no formal role or direct 
voice in the sile-sclection process 
and resorting to such indirect 
means o f participation as enforce­
ment o f zoning ordinances and re­
strictive covenants.1

Courts have upheld the validity 
o f statutes which accord to a state 
administrative agency the final de­
cision whether to approve the loca­
tion o f such a home, after consulta­
tion between the sponsor and the 
affected municipality, against chal­
lenges that the statutes violated the 
tights o f municipalities and neigh­
boring property owners by failing 
to provide for adequate notice and 
hearing (§ 3|a|) or for an impartial 
decisionmaker (§ 3(b)), and despite 
the contention by mentally re­

tarded persons that a requirement 
o f local government participation 
in site selection violated their due 
process rights to purchase and oc­
cupy residential property (§ 3[c]). 
While it has been held that a stat­
ute requiring local consultation or 
approval prior to the location or 
licensing o f a home did not violate 
the equal protection rights of mu­
nicipalities or o f the mentally re­
tarded (§ •l[a|), one court held that 
a statute requiring local govern­
ment approval violated the right o f 
mentally retarded persons to equal 
protection o f the law, where other 
property owners in the same dis­
trict did not have lo satisfy any 
such requirement before putting 
their property to an otherwise legal 
use (§ 4[b|). The courts have sus­
tained the validity o f such statutes 
against municipal contentions that 
they unconstitutionally delegated 
legislative powers to an administra­
tive agency (§ 5), or were invalid 
because they interfered with the 
exercise o f local zoning power 
(§ 6).

In a number o f cases, the neces­
sity o f compliance with a statute 
requiring notice to, consultation 
with, or approval by local authori­
ties prior to locating a community 
home for the mentally ill has 
turned upon (he applicability of the 
statute to the particular proposed 
home. 11 has been held that com­
pliance with a statute, requiring 
notice to and consultation with a 
local government unit prior to loc­
ating a community home within its 
jurisdiction, was unnecessary where 
the statute was inapplicable to a

3. See. for example. "Zoning for Disability I. Rptr 7!M-70li (Mav-Jtme.comminute homes serving develop- 11)78)mentally disabled persons." 2 Mental
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facility which did not meet the stat­
utory definition o f a community 
home with respect to the number 
o f residents which could be placed 
in such homes (§ 7). It has also 
been suggested that a statute re­
quiring prior approval was limited 
in application to community homes 
located in districts zoned for sin­
gle-family dwellings, where the 
statute accorded a right o f location 
for community homes in areas 
zoned for multifamily dwellings 
(§ 8). Further, the applicability o f a 
statute empowering a state admin­
istrative agency to appi ove the lo­
cation o f a community home, after 
consultation between the sponsor 
and the alTcctcd municipality, has 
been held limited to homes for 
which sites were selected or li­
censed after (he effective date o f 
the statute (§ 9). Under a statute 
requiring the sponsor o f a commu­
nity home to notify the affected 
municipality o f its intent to locate 
such a home within the municipal­
ity, and allowing the municipality 
-10 days thereafter within which to 
approve, object, or suggest alterna­
tive sites, one court held that the 
municipality was entitled to a sec­
ond notice and period for response 
after the parties failed to agree 
within -10 days and the sponsor 
then selected a new site not con­
forming to the original site selec­
tion criteria (§ 10).

Whether notice to. consultation 
with, or approval by local authori­
ties in a given case constituted 
sufficient compliance with a statute 
requiring such action has been de­
termined with reference to a vari­
ety o f factors. Under statutes re­
quiring that particular officials or

political bodies be notified or con­
sulted, compliance has been found 
despite the fact that some other 
officials or bodies were notified or 
consulted, where the proper per­
sons were actually or constructively 
informed o f a sponsor's plans 
(§ I I[a, b]), although approval o f a 
community home by a mayor has 
been found insufficient where a 
statute required approval by a ma­
jority vote o f the legislative body 
o f the local government unit hav­
ing jurisdiction over the site o f the 
home (§ 11(c)).

Under statutes requiring the 
sponsor o f a community home to 
give notice o f its intent to establish 
the home to the 'real government 
unit having jurisdiction over the 
site o f the home, the courts have 
held that particular notices were 
sufficient despite an alleged failure 
by the sponsor to provide certain 
information in or together with 
such notice, such as the names of 
lessors o f the residence properly 
(§ 12(a)), identification o f a partic­
u lar site fo r the residence 
(§ 12(b)), published data as to sim­
ilar residences in the area (§ 12(c)), 
and a full description o f commu­
nity support requirements for the 
residence (§ 12(d)).

Some statutes require that cer­
tain actions be taken within a par­
ticular period o f time. Under a 
statute requiring a state agency to 
seek the advice and consultation of 
the affected municipality before 
planning and locating a community 
home for the developmental!)' dis­
abled in the municipality, it has 
been held that consultation with a 
town supervisor was timely, where
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it took place before the agency 
made an irrevocable commitment 
to locate the home at a particular 
site (§ 13(a)). Where a statute al­
lowed the affected municipality a 
certain period o f time within which 
to object to a proposal to locate 
within it a community residence for 
the mentally disabled, or to sug­
gest alternative sites for the resi­
dence. it has been held that failure 
o f the municipality to object or 
recommend alternative sites within 
that time foreclosed it from doing 
so later (§ 13(b)). And under stat­
utes providing that administrative 
hearing on municipal objections, 
and a decision on such objections, 
take place within a certain period 
o f time, the courts have held that 
failure to conduct a hearing or to 
render a decision within that time 
did noi invalidate administrative 
approval o f the placement o f the 
residence, finding that such time 
limits were not essential to the act 
to be performed (§ I3[c. d]).

Co-operation required by statute 
between a slate agency seeking to 
locale group homes for the emo­
tionally disturbed and local author­
ities has been held sufficient de­
spite the failure o f agency repre­
sentatives to attend a meeting be­
tween city officials and concerned 
residents where the agency was not 
invited to the meeting, but repre­
sentatives did attend a later meet­
ing (S 14). Informal contacts hc-

•i, For example, s.'c .Shannon v In- trono (I OK I, '-’ (1 Dept) 80 App Div '-VI 831. 136 NYS-d 337. alfd 53 NY2d M l NYSSd 60. 133 NE'-’d 818. in wliirlt it was held that compliance bv the sponsor with a statutory icquirc- ntent of nonce to local authorities was

tween a state sponsoring agency 
and a town supervisor have been 
held sufficient to comply with a 
statute requiring the agency to 
seek the advice and consultation o f 
the governing body o f the munici­
pality in which it proposetl to loc- 
tte a community home for the de- 
velopmentally disabled, against a 
contention that a public hearing 
before the town board was neces­
sary, where Ihe statute did not pre­
scribe any particular manner in 
which advice and consultation was 
to be sought and did not require 
the agency to actually obtain con­
sultation or i.ced any advice (§ 15).
[bj Practice pointers

Counsel representing the spon­
sor o f a proposed community 
home for the mentally ill should 
consult the statutory law o f his 
jurisdiction early in Itis representa­
tion in order to determine whether 
any provisions thereof require no­
tice to. consultation with, or ap­
proval of, local authorities prior to 
establishment o f such a home 
within a particular area. Such pro­
visions may or may not apply, and 
the necessity o f compliance there­
with may depend on such factors 
as the number o f residents and 
supervisors' stall to he housed in 
the proposed facility,4 the nature or 
zoning classification o f the area in 
which the home is proposed to be
not necessary where the statute defined 
"community residential facilin for the 
disabled" as a residence for I to I I inentnlb disabled individuals, ami the 
home in question was to house oniv 
three such individuals.
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located,9 or on the history o f any 
prior attempts to establish Ihe 
home ai the proposed site.*

I f  counsel determines that a stat­
ute does require consultation with 
or approval o f local authorities 
prior to establishing the proposed 
home at a particular site, he or she 
may wish to consider a challenge 
to the validity o f such require­
ments.7 Legislative history and stat­utory declarations o f policy may 
provide useful basis for argument 
as to whether a rational or substan­
tial relationship exists between a 
local consultation or approval re­
quirement. on the one hand, and 
the underlying policies o f the stat­

ute or local governmental interests, 
on the other hand.*

Counsel for the sponsoring 
agency should give attention to the 
nature and extent o f local govern­
ment participation in. or control 
over, the site selection process 
contemplated by the statutes in his 
jurisdiction, While under some 
statutes it may be sufficient merely 
to seek the advice and consultation 
o f local authorities, without having 
to actually obtain such consultation 
or heed any advice,9 other statutes 
may accord local authorities abso­
lute power lo approve or disap­
prove the proposal.19

5. For example, in Kenner v Normal Life of Louisiana, I nr (1985, La App 5ilt Cir) Iti5 So 2d , 2. alfd on other grounds (La) -183 So 2d 903, it was held that a statutory provision accord­ing community homes a "right" to locate in residential areas coned for mul'ifamily dwellings did noi absolve the sponsors of such a home from us noncompliance with another provision requiring site approval by local author­ities. where ihc home was located in a residential area zoned for singlc-fainily dwellings.
6. For example, in Urowe v Cham­pagne (1979) 97 Mist 2d 1058, 113 NYS2d 103. ii was held that a sponsor could nut obtain site approval from the stale department of retardation under a i.mite giving the department tins power upon notice to and consultation with local authorities, where the spon­sor had sought and been denied such approval bv local authorities prior lo the effective date ol the statute.
7. See §§ 3-li.
8. See. for example. Clark v Manuel (1985, La) 103 So 2d 1270. 51 ALR-lth 1077. where the court, in holding that a statute was subject to heightened scru­tiny for purposes of equal protection
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analysis, noted a statutory declaration that mentally retarded and develop- mentally disabled persons have a right to live in the least restrictive residential living option appropriate lo their indi­vidual needs and abilities, including community homes. The court also noted legislative committee reports de­termining that legislation was needed to facilitate the establishment of such 
living arrangements, and the history of unsuccessful efforts to amend such leg­islation to slate tb.it local zoning ordi­nances be paramount to the state’s police to promote community homes for the mentally handicapped.

9. See, lor example. Disicl v Depart­ment of Mental Health (1984) 138 Mich App 570, 3(H) N\V2d 219. in which it was held tlini informal con­tacts with a town supervisor, without any public hearing or presentation to the town council, constituted sufficient compliance with a statute requiting the 
sponsor ol a community home to seek the advice and consultation of a mimic- ipalitv before planning and locating 
such a home within lb" municipality.

10. See. lor example, Clark v Manuel 11985. La) -183 So 2d 1270. 31 ALR4lh
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It mnv be advisable that statutory 
requirements o f notice to, consul­
tation with, or approval by local 
authorities be met before making 
any irrevocable commitment to loc­
ating the home at a particular site. 
In this connection, counsel may wish to postpone entering into any 
lease, purchase, or contract to im­
prove the proposed site until all of 
the statutory requirements have 
been satisfied, or at least to insert 
into any such agreement a provi­
sion making it contingent upon 
such satisfaction."

Where a statute requires prior 
notice to the local government unit 
having jurisdiction over the pro­
posed site o f a community home, 
counsel for the sponsor should be 
careful that any information re­
quired to be provided in such no­
tice be at least as specific, compre­
hensive, and current as the letter 
and purpose o f the statute re­
quires. since inadequate informa­
tion supplied to local authorities
1077. in which the court stated dial a statute, requiring prior approval by the local governing authority having juris­diction over the proposed site of .1 community home for the mcntallv handicapped, gave loral authorities ab­solute discretion whether to approve or disapprove the site, rcgaidless of whether anv applicable zoning ordi­nances would bar a community home in a particular area.

11. See. for example. Distcl v De­partment ol Mental Health (1984) 138 Mich App 57<>, 3(10 NWL’d 249, § 13(a).
12. Sec. Ibr example. Pleasant Valiev v Wassaic Developmental Disabilities Services Olfice (1983, 2d Dept) 92 .App Div 2d 543, 459 NYS'Jd 109. in which die court found that 'lie sponsor's fail­ure to identify any particular sites in us notice violated (lie spirit of die notice

may invite a challenge to establish­
ment o f the home on the ground 
that such inadequacy denied them 
an opportunity to assess the merits 
o f the proposal and participate 
meaningfully in the site selection 
process."

Counsel should also he careful, 
where the statute specifies a partic­
ular official or governmental body 
which must be notified or con­
sulted, or the approval o f which 
must he secured, to involve the 
propel officials or bodies in the 
site selection process (§ I I ) .

Counsel ibr a sponsoring agency 
may wish to consider whether and 
to what extent compliance with 
statutory requirements o f consulta­
tion with, or approval of, local au­
thorities obviates the necessity for 
compliance with local zoning ordi­
nances, permit requirements, and 
other land use restrictions."

Counsel for a local governmental
requirement, hut held that the town had not been prejudiced, since u was 
informed of the proposed sites infor­
mally.

13. For example, the court in Livo­nia v Department of Social Services (1985) 423 Micli 4(i(>. 378 NW2d 402, 
considered a statute providing that group homes lor six or fewer emotion­
ally disturbed residents and licensed in 
accordance with procedures requiring notice to and co-operation with local 
authorities in site selection he permit­ted m all residential areas and exempt 
from loral use permit requirements, and held that it superseded local zon­
ing and use permit requirements, in light of state constitutional and statu­tory provisions designed to foster and support services for die mcntallv hand­icapped.
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unit entitled by statute to notice 
and consultation with respect to 
the location o f community homes 
for the menially ill should be espe­
cially sensitive to any statutory 
time limits within which objections 
or alternative site proposals must 
be made, since the opportunity to 
raise objections or make alternative 
proposals may be foreclosed after 
the expiration o f such time limits 
(§ 13(b)).

Counsel representing property 
owners in die neighborhood o f a 
proposed community home Tor the 
mentally ill. or an association o f 
such property owners, may be con­
sulted with a view to opposing the 
establishment o f such a home. In 
considering legal action against es­
tablishment o f the home, such as a 
petition for injunctive relief or ju ­
dicial review o f an administrative 
decision approving the location o f 
the home, counsel should be pre­
pared to show that his client has 
standing to take such action. While 
some statutes may expressly allow 
any aggrieved person to seek judi­
cial review o f a decision authoriz­
ing the establishment o f a commu­
nity home or lo seek enforcement 
o f statutory site-selection rcquire-

14. See, for example, Livonia v De­partment of Social Services (1085) 423 Micli -1'»(», 378 NWSd 402. in which the court considered a statute requir­ing a "person aggrieved" bv an admin­istrative decision to license a commu­nity home to petition for judicial re­view within 10 days of such decision, and apparently treated an association of property owners in the vicinity of two community homes for the develop- mentally disabled as such an "ag­grieved person" for ptuposcs of judi­cial review.
15 . See, for example. Grasmere

menu,14 other statutes may ex­
pressly accord such a right only to 
the sponsor o f the home and to 
the affected municipality. In the 
latter case, counsel may wish to 
advance the argument that the stat­
ute does not expressly deny stand­
ing to other persons or . tes, 
such as neighboring propcrl, own­
ers or associations representing 
them, and that such persons or 
entities come within the /.one o f 
interests protected by tl." statute.15 
Beyond the issue o f standing, 
counsel for neighboring property 
owners should clearly allege and 
be prepared to prove that location 
o f a community home for the men­
tally ill in their vicinity will ad­
versely affect them, such as by 
causing a reduction in the market 
value o f their property or by inter­
fering with the beneficial use and 
enjoyment o f such property 
through increased traffic and pok­
ing problems, danger from resi­
dents o f the home, and other ef­
fects. Counsel should be aware that 
failure clearly to allege such mat­
ters in a complaint or a lack of 
sufficient evidence to prove such 
allegations mav preclude anv re­
lief.1*
Homeowners' Asso. v Inirnnc (1981. 2d Dept) 8-1 App Div 2(1 778. 413 NYS2d 956.

1G. for example, in Livonia v De­partment of Social Services (1985) 423 Mich 466. 378 NW2d 402, the court held ihat an association of property owncii located near the sues of several proposed group hot es lor the emo- tiouallv disturbed failed to sullicicntlv allege any deprivation of property rights to state a claim that statutory procedures for licensing the homes prior to resolution of administrative proceedings concerning their location
1106
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II. Validity 
§ 3. Due process c f law
[a] Notice and hearing

The validity o f statutes empow­
ering a state administrative agency 
to authorize the placement o f a 
community home for the mentally 
ill in a particular locality, after con­
sultation between the home's spon­
sor and the municipality having 
jurisdiction over the site o f the 
home, was upheld in the following 
cases, against challenges that the 
statutes violated (he rights o f mu­
nicipalities and neighboring prop­
erty owners to due process o f law 
because notice and hearing oppur- 
tunilics were insufficient.

A statute requiring the state de­
partment o f social services to no­
tify a municipality o f its intent to 
license a group home for emotion­
ally disturbed persons to be lo­
cated within the municipality 45 
days in advance o f such licensure, 
requiring the municipality in turn 
to notify neighboring properly 
owners o f the proposal, providing 
for administrative hearing on any 
objections to the proposal, and 
permitting any aggrieved person lo 
seek judicial review o f the adminis­
trative decision, was held not lo 
violate any right o f the municipality 
or neighboring property owners to 
due process o f law in Livonia v 
Department o f Social Services 
(1985) 423 Mich 460. 378 NW2d 
402. Affirming an administrative
violated constitutional guaranties of due process. The court found that the property owners had failed to allege sufficient facts concerning diminution in the value, or interference with the use and enjoyment, of their property caused by the licensures, and noted

decision to liccnsi several such 
homes and a den -i o f injunctive 
relief to a city and property owners 
in the homes' vicinity, the court 
ruled that the statute provided for 
adequate notice to the city and 
neighboring property owners prior 
to a proposed licensure. While not­
ing that the statute also permitted 
temporary licensing pending reso­
lution o f administrative proceed­
ings concerning the location of 
group homes, the court held that 
the city was not thereby denied 
due process, since it had no consti­
tutionally protected liberty or 
property interest affected by the 
temporary licensing. Recognizing 
that the property owners had a 
protected interest in the value, use, 
and enjoyment o f their property 
and a contractual right to mforce 
restrictive covenants in their deeds, 
the court found that they had 
failed sufficiently to allege or prove 
any deprivation o f or interference 
with these rights as a result o f 
temporary licensing, noting that 
the proposed use as a group home 
was otherwise single-family and 
residential in nature and not viola­
tive o f any restrictive covenants.

In Old Field v Introne (1980) 
104 Misc 2d 122, 430 NYS2d 192. 
the court held that the asserted 
right o f a municipality to due pro­
cess of law tinder the federal and 
New York constitutions was not 
violated by a statute empowering 
the state commissioner o f mental
that although the property owners had 
alleged increased traffic and parking 
problems near (he community homes, 
tlicv did not allege that such problems had interfered with the value, use, or 
enjoyment of their property.
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retardation to authorize the loca­
tion o f a communi'y residence for 
the mentally disabled, upon notice 
to the municipality by the resi­
dence’s sponsor o f its intent to 
locate the residence within the mu­
nicipality, opportunity for the mu­
nicipality to object or suggest alter­
native sites, and a hearing on any 
objections. Explaining that the re­
quirements o f due process include 
a hearing or oppurtunity to be 
heard, the court ruled that the pro­
visions for hearing on municipal 
objections to site proposals and for 
judicial review o f the commission­
er's decision were adequate to pro­
tect any right o f the municipality to 
due process.
[b] Impartial decisionmaker

In the following case, the validity 
o f a statute, empowering a state 
administrative agency to authorize 
the location o f a group home for 
the emotionally disturbed upon no­
tice to the affected municipality 
and neighboring property owners, 
and after consultation between the 
home's sponsor and the municipal­
ity, was upheld against a challenge 
that the statute violated the rights 
o f the municipality and neighbor­
ing property owners to due process 
o f law by denying them an impar­
tial decisionmaker.

In Livonia v Department o f So­
cial Services (1985) -123 Mich -Ififi, 
378 N\V2d -102, the court held that 
a city, in which the state depart­
ment o f social services proposed to 
locate several group homes for the 
emotionally disturbed, and prop­
erty owners in the vicinity o f the 
homes, were not denied an impar­
tial decisionmaker for due process 
puqaoscs by the fact that the direc­
tor o f the department, who made

the final decision whether to autho­
rize placement o f the homes, had 
been publicly criticized by the pari 
tics and other communities and 
citizens concerning decisions to 
place group homes in residential 
areas, had been joined as a defen­
dant in separate proceedings to 
enjoin the establishment o f the 
homes in question, and headed the 
same agency which investigated the 
homes' sponsors and conducted 
administrative hearings on the pro­
posal. Observing that the right to a 
hearing before an unbiased and 
impartial decisionmaker is a basic 
requirement o f due process, the 
court nevertheless ruled that mere 
disagreement between the parties 
and the department with respect to 
the location o f group homes in 
residential areas did not rise to the 
level o f personal abuse and criti­
cism o f the director suggesting a 
probability o f actual bias on his 
part. Nor, stated the court, did the 
director's involvement in the in­
junctive proceedings render him so 
immediately and personally en­
meshed in other matters involving 
the parties as to automatically pre­
clude him from rendering an im­
partial administrative decision. Fi­
nally, the court found that al­
though the director was the final 
decisionmaker in approving the lo­
cation o f a group home, he did not 
personally conduct any investiga­
tion or preside as factfinder in the 
administrative proceedings, reason­
ing that mere familiarity with the 
facts obtained by him in the course 
o f reviewing investigative and ad­
ministrative findings did not render 
the director less than impartial.
[c] Right o f mentally ill lo pur­

chase and occupy property 
In the following case, it was held
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[hat a statute, apparently providing 
for local government participation 
in the selection o f sites for commu­
nity residences for the mentally 
disabled, did not violate the due 
process rights o f mentally retarded 
persons to purchase and occupy 
residential properly, as there ex­
is ts  a rational relationship be­
tween the local participation re­
quirement and the purposes 
sought lo Lc achieved by the stat­
ute.

Rejecting the argument ad­
vanced by an association o f re­
tarded persons that a statute, ap­
parently requiring consultation be­
tween the sponsor o f a proposed 
community residence for the men­
tally disabled and the municipality 
in which it is to be located, vio­
lated the due process rights o f the 
mentally disabled to purchase and 
occupy residential property, the 
court in Di Biase v Piscilelli (1982, 
2d Dept) 87 App Div 2d 611. 448 
NYS2d 35, held that the statutory 
site selection procedure was ration­
ally related to the public policy 
sought to be implemented by the 
legislature. Finding that the statute 
expressed a public policy that the 
needs o f the mentally disabled be 
met through group homes in com­
munity settings rather than in slate 
institutions, the court determined 
that the statute's local participation 
requirement was designed to in­
sure that such homes be estab­
lished through a process o f joint 
discussion and accommodation be­
tween the providers o f care to the 
mentally disabled and representa­
tives o f the community.
§ 4. Equal protection o f the law
[a] Held valid

The validity o f statutes requiring

consultation with or approval by 
local government units prior to the 
location o f a community home for 
the mentally ill within their juris­
diction was upheld in the following 
cases, against claims that such stat­
utes violated the rights o f the men­
tally disabled or o f a municipality 
to equal protection o f the law.

The court in Normal Life of 
Louisiana, Inc. v Jeirerson Parish 
Dept, o f Inspection & Code En­
forcement (1986, La App 5th Cir) 
483 So 2d 1123, held that a statute 
requiring the sponsor or a pro­
posed community home for the 
mentally retarded lo secure ap­
proval from the local governing 
authority having jurisdiction over 
the proposed site prior to locating 
the home did not, as applied to a 
home located in a zoned district, 
violate the right o f mentally re­
tarded persons to equal protection 
o f the law. The sponsor o f the 
home in quesfon obtained a per­
mit ft cm the parish department o f 
inspection to construct the home 
in an area zoned for one-family 
and two-familv dwellings. After the 
home was completed, the parish 
obtained an injunction against its 
operation on the ground that the 
sponsor failed to secure prior ap­
proval o f the site from the parish 
council. In affirming the injunction, 
the court found that the home's 
residents would not constitute a 
“ family" as dclined bv the local 
zoning ordinance, and that the 
home would not meet (he criteria 
o f any use permitted in the zoning 
district in which it was located. The 
court observed that the sponsor 
would therefore be obliged to ob­
tain the parish council's approval 
for a building or use exception
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before locating ihe home in the 
district, in a manner similar to that 
required by the statute, just as 
would a person seeking to locate a 
boarding house in that district. 
Thus, reasoned the court, tha stat­
ute placed essentially the same 
burden on a person wishing to 
open a community home as the 
parish zoning ordinance placed on 
anyone seeking a variance or ex­
ception. The court distinguished 
Clark v Manuel (1985, La) 463 So 
2d 1276, 51 ALR4lh 1077, § 4[bJ. 
pointing out that the statutory ap­
proval requirement was there held 
unconstitutional because the com­
munity home in question was lo­
cated in an unzoned district where 
other properly owners were not 
required to secure local approval 
before attempting a special use, 
exception, or variance.

A statute apparently providing 
for consultation between the spon­
sor o f a proposed community resi­
dence for the mentally disabled 
and the municipality in which it is 
to be located was held constitu­
tionally valid in Di Biase v Piscitelli 
(1982.' 2d Dept) 87 App Div 2d 
611, 448 NYS2d 35, against the 
challenge by an association o f re­
tarded persons that the statute vio­
lated the right o f the mentally dis­
abled to equal protection o f the 
law in the purchase and occupancy 
o f residential property. The court 
ruled that the statutory site selec­
tion procedure was rationally re­
lated to the public policy sought to 
be implemented by the legislature, 
finding that the statute expressed a 
public policy that the needs o f the 
mentally disabled be met through 
group homes in community set­
tings rather than in state institu­
tions. and that the statute's local

participation requirement was de­
signed to insure that group homes 
be established through a process of 
joint discussion and accommoda­
tion between the providers o f care 
to the mentally disabled and repre­
sentatives o f the community,

In Old Field v Introne (1980) 
104 Misc 2d 122, 430 NYS2d 192, 
the court held that the asserted 
right o f a municipality to equal 
protection o f the law was not vio­
lated by a statute empowering the 
state commissioner o f mental retar­
dation to authorize the location of 
a community residence for the 
mentally disabled upon no”'cc to 
the municipality by the residence's 
sponsor o f its intent to locate such 
a residence within the municipality, 
opportunity for the municipality to 
object or suggest alternative sites, 
and hearing on any objections. As­
suming that concepts o f equal pro­
tection applied to municipal corpo­
rations, the court ruled that a de­
nial o f equal protection could not 
be found since it was not alleged 
that the statute was without a ra­
tional basis or differentiated in a 
palpably arbitrary manner.
[b] Held invalid

It was held in the following case 
that a statute, requiring approval 
o f a local governing authority prior 
to locating within us jurisdiction a 
community home for the mentally 
handicapped, violated the right o f 
mentally retarded persons to equal 
protection o f the law, because the 
mentally retarded were a "quasi- 
suspect" class and there was no 
substantial relationship between 
the approval tequiu ient and vari­
ous local g" ntcrcsts. ,

In Clark micl (1985. L»)
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463 So 2d 1276, 51 ALR4th 1077. 
the couri held that a statute, re­
quiring the sponsor or a commu­
nity home for the mentally handi­
capped to obtain prior approval o f 
the proposed site from the local 
governing authority having juris­
diction over the site, violated the 
equal protection clauses o f the fed­
eral and Louisiana constitutions. 
An association o f mentally retarded 
persons leased a house in an un­
zoned residential subdivision for 
the purpose o f operating a commu­
nity home, but failed to seek or 
obtain prior approval o f the site 
from (he town counci1 In dismiss­
ing a petition for injunctive relief 
by residents o f the subdivision the 
court construed the statute as 
granting local authorities absolute 
discretion to approve or disap­
prove the proposed site. Since no 
other properly owners in unzoned 
districts o f the stale were required 
to secure such approval before put­
ting their property lo a legal use. 
the court found that the statute 
imposed on the class o f mentally 
retarded persons a burden not 
shared bv others similarly situated. 
The conn explained that the men­
tally retarded constitute a "quasi­
suspect" class due lo historical 
prejudice against that group, ilieir 
relative political powerlessness, 
and the immutability o f the re­
tarded condition, requiring that the 
statutory distinction be substan­
tially related to an important gov­
ernmental interest in order to sur­
vive constitutional challenge. As 
applied to homes for the mentalh 
retarded, the court found no sub­
stantial relationship between the 
local approval requirement and 
such governmental interests as 
controlling population density and

traffic congestion or protecting 
public safety and health. The court 
pointed out that the same concerns 
would apply regardless o f whether 
the residents o f the home were 
retarded, the home was limited to 
six residents, the statute barred the 
location o f the home near another 
community home, and another 
provision o f the statute declared a 
legislative finding that mental re­
tardation does not threaten the 
safety o f a community or the indi­
vidual.
§ 5. Delegation o f legislative 

power to adm inistrative 
agency

Statutes vesting in a state admin­
istrative agency the power to ap­
prove the location o f a community 
home for the mentally ill, after 
consultation between the sponsor 
o f the home and the municipality 
in which it is proposed lo he lo­
cated, were held valid in the fol­
lowing cases as not unconstitution­
ally delegating legislative powers to 
the agency, where the statutes pro­
vided meaningful standards to con­
trol the exercise o f administrative 
discretion.

Under a statute providing that 
the state department o f social ser­
vices could not license a proposed 
group home for emetionallv dis­
turbed persons without local ap­
proval. if issuance o f the license 
would substantially contribute to 
an excessive concentration o f such 
homes within the affected munici­
pality. the court in Livonia v De­
partment o f Social Services (1985) 
423 Mich 466. 378 N\V2d 402. 
Iu ,d that tile legislature's failure to 
define the term "excessive concen­
tration," or to provide any explicit 
standards to guide the department
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in making a licensing determina­
tion, did not render the statute 
unconstitutional as impermissibly 
delegating legislative power to the 
department. The court observed 
that while the legislature could not 
delegate its power to make a law. it 
could make a law to delegate to 
administrative officials the power 
to determine some fact or state o f 
things upon which the law's opera­
tion depended, as long as sulfi- 
cicndy defined limits on the exer­
cise o f administrative discretion 
were provided to avoid delegating 
legislative powers and exposing the 
people to the uncontrolled, arbi­
trary power o f administrative offi­
cials. The court stated further that, 
in determining whether a given 
statute provides sufficient stan­
dards, the statute must he read as 
a whole, the standard should be as 
reasonably precise as the subject 
matter requires or permits, in light 
o f the degree lo which the subject 
will require constantly changing 
regulation, and the statute must, if 
possible, be construed as confer­
ring administrative and discretion­
ary power, not legislative or arbi­
trary power. With respect to the 
statute under review, the court 
noted a provision requiring that a 
determination o f excessive concen­
tration be made with reference to 
the particular municipality in which 
a proposed home is to be located, 
without regard to the number o f 
such homes located in other mu­
nicipalities. and a further provision 
forbidding the location o f one 
group home within a certain dis­
tance o f another such home. The 
court also construed the statute to 
require the department to consider 
the overall residential character o f 
the surrounding neighborhood as

it exists and how that character 
would be changed, if at all, by the 
addition o f a group home. The 
court concluded that, given these 
limitations, the statute conferred 
upon the department discretionary, 
rather than arbitrary or legislative, authority.

The court in Old Field v fntronc 
(1980) 104 Misc 2d 122, 430 
NYS2d 192, held that a statute 
empowering the state commis­
sioner o f mental retardation to au­
thorize the location o f a commu­
nity residence for the mentally dis­
abled, upon notice to the munici­
pality by the residence's sponsor o f 
its intent lo locate the residence 
within the municipality, opportu­
nity for the municipality to object 
or suggest alternative sites, and 
hearing on any objections, did not 
unconstitutionally delegate legisla­
tive power to the administrative 
agency. Observing that while the 
legislature may constitutionally 
confer discretion upon an adminis­
trative agency only if it limits the 
field in which that discretion is to 
operate and provide standards to 
govern its exercise, the court 
stated that a precise or specific 
formula need not be furnished in a 
field where flexibility and the adap­
tation o f legislative policy to infi­
nitely variable conditions is essen­
tial to the program, and that it is 
enough if the legislature lays down 
an intelligible principle, specifying 
the standards or guides in as de­
tailed a fashion as is reasonably 
practicable in light o f the complex­
ities o f the field to be regulated. 
The court concluded that since the 
statute under review clearly defined 
the term "community residential 
facility for the disabled." set forth 
procedures to air community ob­
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jections, and specified factors to be 
considered by the commissioner in 
determining whether and where to 
locale such a residence, adequate 
standards were provided to govern 
the exercise o f administrative dis­
cretion.
§ 6. Invasion o f local zoning 

power by state
In the following cases, statutes 

empowering a slate administrative 
agency to approve the location o f a 
community home for the mentally 
ill after consultation between the 
home’s sponsor and the municipal­
ity having jurisdiction over the pro­
posed site o f (he home, were held 
valid against municipal contentions 
(hat such legislation deprived local 
governments o f their power to en­
act and enforce zoning ordinances.

In Livonia v Department o f So­
cial Services (1985) 423 Mich 4G6, 
378 NW2d 402. the court held 
valid a statute providing ‘ hat a 
group home for six or fe.,. r emo­
tionally disturbed residents, li­
censed in accordance with proce­
dures requiring notice to and co­
operation with the municipality in 
which it is located, be permitted in 
any residential zone and exempt 
from local use permit require­
ments, despite an argument that 
the statute violated a state constitu­
tional provision granting to munic­
ipalities the power to enact ordi­
nances with respect to property. 
The court explained that this pro­
vision referred to the power o f a 
municipality over its own property, 
rather than over private property 
within its boundaries. Acknowledg­
ing that another state statute ac­
corded to municipalities a general 
power to enact zoning ordinances 
and other land use regulations, and

that prior to the enactment o f the 
provision in question municipalities 
were permitted to enact reasonable 
zoning ordinances restricting the 
placement o f group homes in resi­
dential areas, the court pointed out 
that the provision, by its own 
terms, had been enacted to imple­
ment a stale policy that persons in 
need o f community residential care 
should not be excluded by zoning 
from the benefits o f normal resi­
dential surroundings. The court 
further ruled that such restrictive 
ordinances and regulations must 
give way to conflicting state consti­
tutional and statutory provisions 
designed to foster and support ser­
vices for the mentally handicapped.

A statute empowering the state 
commissioner o f mental retarda­
tion to authorize the location o f a 
community residence for the men­
tally disabled, upon notice to the 
municipality by the residence's 
sponsor o f its intent to locate the 
residence within the municipality, 
opportunity for the municipality to 
object or suggest alternative sites, 
and hearing on any objections, was 
held valid in Old Field v Introne 
(1980) 104 Misc 2d 122, 430 
NYS2d 192, against the contention 
that it interfered with enforcement 
o f local zoning ordinances. Observ­
ing that where a local ordinance is 
in conllict with and hinders state 
public policy, the ordinance may 
not be enforced, the court ruled 
that the municipality's ordinances 
were void to the extent that they 
would prohibit the use o f the site 
in question as a community resi­
dence for the mentally disabled, 
and commented that agencies per­
forming a function o f substantial 
state concern in matters o f public 
health and welfare must be able to
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act freely o f countervailing local 
concerns and without hindrance by 
conflicting local ordinances.

I I I .  Necessity o f notice, 
consultation, or approval

§ 7. Fewer residents than statu­
tory minimum

In the following case, the court 
held (hat compliance with a statute, 
requiring the sponsor o f a pro­
posed community residence for 4 
to 14 mentally disabled persons to 
give written notice o f its intent to 
establish the residence to the mu­
nicipality in which the residence is 
to he located, was unnecessary 
where the residence in question 
was proposed to house fewer than 
four persons.

In Shannon v Inlrone (1981. 2d 
Dept) 80 App Div 2d 834, 436 
NYS2d 337. afrd 53 NY2d 929, 
441 NYS2d 60. 423 NE2d 818, the 
court held, under a statute requir­
ing the sponsor o f a proposed 
community residence for the men­
tally disabled to provide advance 
notice o f its intent to establish such 
a residence to the local govern­
ment unit having jurisdiction over 
the proposed site o f the residence, 
that such advance notice was not 
required where the statute dciined 
"community residential facility for 
the disabled" as a residence for 4 
to 14 mentally disabled individuals, 
and the residence in question was 
to house only three such persons. 
Reversing an injunction against es­
tablishment o f the residence en­
tered on grounds o f noncompli­
ance with the notice requirement, 
the court refused to adopt the sug­
gestion that, because the legisla­
ture intended to provide greater 
community input into the selection

o f sites for such residences, the 
notice provision o f the statute 
should apply to residences for 
fewer than four persons. The court 
concluded that in view o f the plain 
and unambiguous language o f the 
statute, notice was required only if 
a “ residential facility," as defined 
by the statute, was contemplated.
§ 8. Effect o f local zoning

In the following case, the court 
held that a statute, requiring ap­
proval o f a local governing author­
ity prior to locating within its jutis- 
diction a community home for the 
mentally retarded, was applicable 
to a home located in an area zoned 
for single-family dwellings, even 
though the same statute expressed 
a state policy that such homes be 
permitted "by right" in areas 
zoned for multifamily dwellings.

Construing a statute expressing a 
state policy that community homes 
for the mentally handicapped be 
permitted "by right" in all residen­
tial districts zoned for multifamily 
dwellings, and otherwise providing 
that the sponsor o f 'itch a home 
give notice to and st cure site ap­
proval from the local governing 
authority having jurisdiction over 
the proposed site, the court in 
Kenner v Normal Life o f Louisiana, 
Inc. (1985, La App 5th Cir) 465 So 
2d 82. alfd on other grounds (La) 
483 So 2d 903. held that the re­
quirement o f prior notice and ap­
proval applied to a home located 
in a residential district zoned only 
for single-family dwellings. In af­
firming a permanent injunction 
against operation o f the home 
sought by the city on the ground 
that the sponsor had failed to se­
cure site approval from the local 
governing authority in the manner
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required by the statute, the court 
held that the statute appeared to 
grant a right o f location for com­
munity homes only where they 
were located in areas zoned for 
multifamily dwellings, and that 
since such a right was not ex­
pressly accorded to homes located 
in areas zoned for single-family 
dwellings, such as the home in 
question, the sponsor o f a home 
located in such an area must se­
cure site approval from the local 
governing authority.17

♦
In the following case the court, 

construing a statute expressing a 
state policy that community homes 
for the mentally handicapped be 
permitted "by right" in areas 
zoned for multifamily dwellings, 
slated that compliance with a fur­
ther provision requiring prior ap­
proval by the local governing au­
thority having jurisdiction over ihe 
site o f a proposed home would be 
necessary, regardless o f where the 
home was to be located.

In Clark v Manuel (1985, La) 
463 So 2d 1276. 51 ALR4th 1077, 
the court construed a statute, pro­
viding that the sponsor o f a com­
munity home for the mentally 
handicapped must obtain prior ap­
proval o f the proposed site from 
ihe local governing authority hav­
ing jurisdiction over the site, to 
require local government approval 
regardless o f whether any applica­
ble zoning ordinances would per­
mit or prohibit use o f the site as a 
community home for the mentally

handicapped. The court further 
stated that, although another pro­
vision o f the statute expressed a 
slate "policy" that such homes be 
permitted by right in districts 
zoned for mullifamily dwellings 
even homes located in such dis­
tricts would be required to secure 
prior site approval from the local 
governing authority.
§ 9. Site selected before statute 

enacted
The courts in the following cases 

held inapplicable a statute, empow­
ering a state administrative agency 
to license a community home for 
the mentally ill within a particular 
municipality after consultation be­
tween the sponsor and the munici­
pality, where the sponsor had se­
lected the site o f the home or ne­
gotiated with the municipality con­
cerning such site, or the siie-selec- 
tion process was otherwise com­
pleted, prior to the effective date 
o f the statute.

In Livonia v Department o f So­
cial Services (1985) 423 Mich 466, 
378 NW2d 402, the court held that 
a statute, requiring the stale de­
partment o f mental health to seek 
the advice and consultation o f the 
airectcd municipality prior to plan­
ning and locating a community 
home for the emotionally dis­
turbed. was inapplicable where the 
site-selection process for several 
such homes in a particular city had 
been completed through another 
state agency prior to the effective 
date o f the statute, and that the

17. On petition Ibr rehearing, the of Clark v Manuel (1985. La) 463 Socourt stated that its holding was "in- id 1276. 51 ALIUth 1077, § 4(b), butcorrect to the extent based on the sustained its holding against the spon-approval provis.nn found uncon- ior o|- lllc homc „ n olhcr grolln(is.siuutionul in the intervening decision
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depariment's alleged failure to co­
operate with the city therefore pro­
vided no basis for invalidating li­
censes issued by the olher agency.

A statute requiring notice by a 
sponsoring agency lo the affected 
municipality o f its intent to locate a 
community residence for the men­
ially disabled within the municipal­
ity, allowing the municipality a cer­
tain lime thereafter within which to 
object or suggest alternative sites, 
and providing for administrative 
hearing in the event o f failure to 
agree within that time, was deter­
mined inapplicable in Community 
Board No. 3 v New York, Office o f 
Mental Retardation & Developmen­
tal Disabilities (1980, 2d Dept) 76 
App Div 2d 851, 428 NYS2d 520. 
Ruling that a local planning board 
was without predicate for its peti­
tion seeking judicial review o f an 
administrative decision approving 
the location o f a community resi­
dence, the court found that the site 
in question had been selected, with 
the board’s knowledge. Ibr > ^ as a 
community residence prior to the 
effective dale o f the statute, and 
that at best the parties had in­
tended to use the statute, which 
had been enacted during the 
course o f negotiations, merely as a 
guideline for establishing the resi­
dence.

In Browc v Champagne (1979) 
97 Misc 2d 1058, 413 NYS2d 103, 
the court held, under a statute 
empowering the state commis­
sioner o f mental retardation to ap­
prove the location o f a community 
residence for the mentally disabled 
after consultation between the 
sponsor o f the residence and the 
municipality n  which it is pro­
posed to be located, that a sponsor

could not employ the statutory 
procedure to obtain approval o f its 
plan by the commissioner when it 
Itad failed to obtain the approval o f 
local authorities for use o f the 
same site prior lo the effective dale 
o f the statute. It appeared that the 
sponsor had sought, and been de­
nied, site approval by a city plan­
ning commission prior to enact­
ment o f the statute, and appealed 
this denial to the commissioner o f 
mental retardation after enactment 
o f the statute. Although the statute 
provided that it was not applicable 
to sites selected prior to its effec­
tive date, the commissioner found 
that the site in question had not 
been so selected, in view o f the 
sponsor's action in releasing the 
prospective sellers o f the site from 
their contract after the planning 
commission’s denial and before en­
actment o f the statute. A permit to 
renovate the premises for use as a 
community residence was thereaf­
ter issued by the city in response 
to the commissioner's determina­
tion, and property owners in the 
vicinity o f the site sought judicial 
review. Conceding that the suonsor 
had followed the statutory site se­
lection procedures, the court nev­
ertheless set aside the cot itnission- 
er's decision and resr nded the 
permit. The court rcasr.ied that to 
permit the sponsor lo use the stat­
utory procedure as r . second vehi­
cle to secure the approval it had 
been denied pre> tously would un­
dermine the pjlicy expressed in 
the statute o f encouraging co-oper- 
ation hetwe-.n state and local au­
thorities ir. the site selection pro­
cess. so as to ensure acceptance of 
community residences by local 
communities.

And in Gedney Asso. v New
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York Dept, o f Mental Hygiene 
(1982) 112 Misc 2d 209. 445 
NYS2d 876, the court held that 
statutory requirements o f notice by 
the sponsor o f a proposed commu­
nity residence for the mentally dis­
abled to the municipality in which 
it is to be located, opportunity for 
the municipality to approve, object, 
or suggest alternative sites, and for 
administrative hearing on munici­
pal objections, did not apply to the 
location at a particular site o f eight 
community residences planned for 
by the state department o f mental 
retardation several years prior to 
the effective date o f the statute, in 
view o f a provision o f that statute 
(hat it did not apply with respect to 
sites selected by the sponsor prior 
to the statute's effective date. The 
court accordingly ruled that a com­
plaint for injuctive relief brought 
by neighboring proper,, owners 
alleging noncompliance with the 
statutory requirements would be 
dismissed in the absence o f proof 
that the state had. at any time, 
abandoned its plans to locate the 
residences at the proposed site 
prior to the effective date o f the 
legislation.
§ 10. Additional notice and con­

sultation
In the following case, it was held 

(hat the sponsor o f a proposed 
community residence for the men­
tally disabled was required to pro­
vide a municipality with advance 
notice o f its intent to locate the 
residence within the municipality, 
where it selected a new proposed 
site for the residence alter failing 
to reach agreement with the mu­
nicipality concerning previously 
proposed sites within a certain 
lime fixed by statute.

Under a statute requiring the 
sponsor o f a proposed community 
residence for the mentally disabled 
to give notice o f its intent to estab­
lish the residence lo the municipal­
ity in which the residence is to be 
located, and allowing the munici­
pality 40 days thereafter within 
which lo approve the proposed 
site, suggest alternative sites, or 
object to the location o f any such 
residence within it, the court in 
Round Ridge v Introne (1981, 2d 
Dept) 81 App Div 2d 885, 439 
NYS2d 53, held that where the 
state office o f mental retardation 
and the municipality failed to agree 
on a site for a community resi­
dence within 40 days under site 
selection criteria established by the 
state office, and that office subse­
quently changed its selection crite­
ria and chose a new proposed site 
not complying with the original 
criteria, new notice and another 
40-day period for objection or al­
ternative site proposals was re­
quired to be given to the munici­
pality. Observing that by the time 
the state had selected a new site, 
the municipality’s right lo partici­
pate in the site selection process 
iiad already expired, the court 
found that the state's action effec- 
livcly denied that right with respect 
to the new proposed site. Noting 
the serious implications which the 
state’s action might have upon the 
harmonious working relationship 
envisioned by the legislature be­
tween slate agencies and the af­
fected communities in the estab­
lishment o f community residences 
for the mentally disabled, the court 
concluded that the municipnli'y 
would be entitled to a second op- 
po. (unity to work with the state in
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the designation o f potential sites 
complying with the new criteria.
IV. Propriety o f particular notice, 

consultation, or approval
§ 11. Allegedly improper officials 

notified, consulted, or ap­
proving

[a] Bureau o f inspection
In the following case, it was held 

(hat the sponsor o f several pro­
posed group homes for the emo­
tionally disturbed substantially 
complied with a statute, requiring 
that notice ol its intent to establish 
or apply for licensing o f the homes 
be given to the clerk, council, or 
designated agent o f the allccied 
municipality, where those officials 
received actual, albeit indirect, no­
tice o f the sponsor’s plans as a 
result o f its notice to a city bureau 
o f inspection.

The court in Livonia v Depart­
ment o f Social Services (1985) -123 
Mich 466, 378 NW2d -102, held 
that notice by the department o f 
social services to a city bureau o f 
inspection o f its intent lo license 
several group homes for emotion­
ally disturbed persons constituted 
substantial compliance with a stat­
ute requiring the department lo 
notify the clerk, council, or desig­
nated agent o f a municipality as to 
where a proposed group home will 
be located at least 45 days prior to 
licensing o f the home, Acknowl­
edging that (he bureau o f inspec­
tion was not a designated agent or 
the city clerk or council for notifi­
cation purposes, the court never­
theless found that the clerk and 
council had received actual, albeit 
indirect, notice o f the department's 
plans more than -15 days before the

homes were licensed, since city of­
ficials and concerned residents had 
met to discuss the proposed licen­
sure and the clerk and council 
were sent copies o f letters concern­
ing location o f the homes by the 
city attorney, on behalf o f the leg­
islative body o f the city. The court 
stated that although mandatory no­
tice provisions could not be ig­
nored. substantial compliance was 
sufficient, and found no evidence 
that the city or property owners 
had been prejudiced by the depart­
ment's technical noncompliance 
with the statute.
[b] Supervisor

In the following case, the court 
held that the sponsor o f a pro­
posed community home for the 
developmcnially disabled had com­
plied with a statute requiring that 
it seek the advice and consultation 
o f the governing body o f the mu­
nicipality in which it proposed to 
locate the home, through contacts 
with the town supervisor, who was 
a member o f the township board 
and the agent for transaction o f its 
business.

In Distel v Department o f Mental 
Health (1984) 138 Midi App 570. 
360 N\V2d 249, it was held that 
the state department o f mental 
health had complied with the terms 
o f a statute requiring that the de­
partment. before planning and loc­
ating a residential home for the 
developmentally disabled in any 
municipality, seek the advice and 
consultation o f the "governing 
body" o f the municipality in which 
the home is to be located, despite 
contentions by property owners in 
the neighborhood o f a proposed 
home that the statute had not been 
complied with, because the depart­
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ment had consulted only the town 
supervisor and failed to obtain a 
discussion o f the home at a public 
meeting before the township 
board. Affirming a denial o f injunc­
tive relief to the property owners, 
the court noted that the statute did 
not prescribe any particular 
method by which advice and con­
sultation was to be sought, and 
found that since (he supervisor was 
a member o f (he township board, 
which constituted the "governing 
body ‘ o f the town, and was the 
township's agent for the transac­
tion o f all its legal business, he was 
the logical person for the depart­
ment to contact in seeking the ad­
vice and consultation o f the town­
ship board. Further, the court 
found from the record that a hear­
ing on the proposal before the 
township board had, in fact, been 
obtained.
[c] Mayor

It was held in the following case 
that approval by a mayor and city 
planning officials did not satisfy the 
•equirements .'fa  statute providing 
that the sponsor o f a proposed 
community home for the mentally 
handicapped obtain site approval 
from (he local governmental au­
thority having jurisdiction over the 
site o f the home, where the t.iayor 
and other officials were not agents 
o f the legislative body o f the city 
and approval could only be had by 
majority vote o f that body.

Applying a statute requiring the 
sponsor o f a community home for 
the mentally handicapped lo secure

18, On petition for rehearing, the court stated that its holding was "in­correct" to (he extent based on Ihe local approval provision found uncon­stitutional in the intervening decision

approval o f the site o f the pro­
posed home from the “ local gov­
ernmental authority'' having juris­
diction over the site, the court in 
Kenner v Normal Life o f Louisiana, 
Inc. (1985, La App 5th Cir) 465 So 
2d 82, alfd on other grounds (La) 
483 So 2d 903, held that the spon­
sor's informal contacts with the 
mayor and officials o f the city plan­
ning department, who informed 
the sponsor that their approval war 
not required and thereafter wel­
comed the sponsor to the city, did 
not constitute sufficient compliance 
with the requirements o f the stat­
ute. Affirming a permanent injunc­
tion against lurther operation of 
the home sought by the city after it 
received complaints concerning the 
home, the court noted that the 
statute defined "governmental au­
thority" as the body which exer­
cises the legislative function o f the 
political subdivision in which the 
home is to be located, and pro­
vided that the required approval or 
disapproval be hy a majority o f the 
membership o f that authority. The 
court concluded that although the 
mayor and other city officials had 
inadvertently misled the sponsor, 
those officials were not vested with 
authority to waive the mandatory 
requirements o f the statute.1"
§ 12. Sufficiency o f information 

provided
[a] Names o f lessors o f the resi­

dence property
In the following case, it was held 

that a notice o f application for the
of Clark v Manuel (1985. La) 403 So 
2d 1276, 51 ALR4th 1077. §4[b|, but sustained its bolding against the spon­
sor of the home on other grounds.
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licensing o f several group homes 
for the emotionally disturbed, 
given by a state agency to the mu­
nicipality in which the homes were 
proposed to be located, was not 
insufficient for failure to include 
the names o f the lessors o f the 
residence properties, where statute 
required that this information be 
kept confidential.

Construing a statute requiring 
the department o f social services to 
give notice o f an application for 
licensing o f a group home for the 
emotionally disturbed to the mu­
nicipality where it is proposed to 
be located, the court in Livonia v 
Department o f Social Services 
(1985) 423 Mich 46C, 378 NYV2d 
402, held that the department did 
not violate the statute by omitting 
from its notice the names o f '.he 
lessors o f several residences to be 
used as group homes, even though 
the statute required the applicant 
for license to disclose this informa­
tion to the department. Affirming a 
denial o f injunctive relief to the 
city and neighboring property own­
ers and an administrative decision 
to license the homes in question, 
the court noted that the statute 
also provided that an application 
for license and materials submitted 
therewith be kept confidential until 
sought by a party in a contested 
case, and concluded that the de­
partment had therefore properly 
omitted the names o f anv lessors 
from its notice o f application to the 
city.
[b] Identification o f residence site 

The courts in the following cases 
held that a statute, requiring the 
sponsor o f a proposed community 
residence for the mentally ill to 
give notice o f its intent to esta1 lish

the residence to the local govern­
ment unit having jurisdiction over 
the site o f the residence, had been 
complied with despite the spon­
sor’s failure to specifically identify 
the proposed site in the notice, 
where the statute did not require 
such identification.

Under a statute requiring the 
sponsor o f a proposed community 
residence for the mentally disabled 
to give written notice o f its intent 
to establish the residence to the 
municipality in which it is to be 
located, and allowing the munici­
pality 40 days thereafter within 
which to approve, object, or sug­
gest alternative sites, the court in 
Stony J’ jint v New York State 
CL’iicc o f V ental Retardation etc. 
(1980, 2d L. pi) 78 App Div 2d 
858, 432 NY.1.2d 633. § 13[b|. held 
that a town » failure to object 
within the 40-day period to a pro­
posal to locate such a residence 
within it could not be excused by 
the sponsor’s failure to identify in 
its notice a proposed site for tho 
residence, observing that the stat­
ute did not require (he designation 
o f a particular site in a sponsor’s 
notice o f intent.

In Community I’ lannmg Bd. No. 
18 v Imrone (1981. 2d Dept) 84 
App Div 2d 564, 443 NYS2d 262, 
the court held that the state office 
o f mental retardation had complied 
with a statute requiring the depart­
ment to give notice o f its intent to 
establish a community residence 
for the mentally disabled to the 
municipality in which the residence 
is to be located, by designating iu 
its notice lo a local planning board 
three broad geographic areas 
among which two proposed resi­
dences would be located. Affirming

1120

51 ALR4th Local C onsultation—Group Homes § 12[d]
51 ALR4th 1096

an administrative decision approv­
ing location o f the residences 
within the board's jurisdiction, the 
court rejected the board’s conten­
tion that the use o f areas rather 
than specific sites was improper, 
and ruled that the department's 
notice was sufficient, since the stat­
ute did not require the designation 
o f specific sites in the notice o f 
intent.

And in Pleasant Valley v VVassaic 
Developmental Disabilities Services 
Olfice (1983, 2d Dept) 92 App Div 
2d 543, 459 NYS2d 109, the court 
held that the failure o f a sponsor 
o f two proposed community resi­
dences for the mentally retarded to 
specify in us notice o f intent partic­
ular sites where it proposed to 
locate the residences did not invali­
date a decision by the state com­
missioner o f mental retardation au­
thorizing the establishment o f the 
residences in a particular munici­
pality. The statute required that 
the sponsor give written notice o f 
its intent to establish such a resi­
dence to the municipality in which 
it proposed to locate the residence, 
and provid d that the sponsor in 
such notice "may" recommend one 
or more sites for the residence. 
Observing that the statute had re­
cently been amended to require 
identification o f proposed sites, the 
court found that the sponsor's fail­
ure to identify particular sites in its 
notice violated the spirit o f the 
notice requirement, hut ruled that 
the town was not prejudiced be­
cause it was actually advised o f 
those sites iufonnallv. The court 
also pointed out that under the 
statute, the town had no right to 
question the suitablitv o f particular 
sites, hut only the need for anv 
such residences in the town gener­

ally, so that precise identification of 
the proposed sites was not neces­
sary to presentation o f the town's 
case at an administrative hearing 
on its objections to establishment 
o f the residences within the town.
[c] Published data as to similar 

residences in area
In the following case, it was held 

that the sponsor o f a proposed 
community residence for the men­
tally disabled sufficiently complied 
with a statute, requiring it to send 
to the affected municipality a copy 
o f the most recent published data 
concerning types and locations of 
similar facilities in the area.

In Hempstead v Commissioner. 
State o f New York Office o f Mental 
Retardation A- Developmental Disa­
bilities (1985, 2d Dept) 112 App 
Div 2d 1042, 493 NYS2d 29. the 
court held that compliance bv (he 
sponsor o f a community residence 
for the mentally disabled with a 
statute, requiring the sponsor to 
send to the chief executive officer 
o f the affected municipality a copy 
of the most recent published data 
concerning types and locations o f 
similar facilities in the area, was 
not vitiated by the subsequent pub­
lication o f a new set o f data, where 
the data sent bv the sponsor was 
the most recent available at the 
time it was sent.
(d) Community support require­

ments
It was held in the following case, 

under a statute giving a municipal­
ity 40 davs after receiving notice of 
a proposal to locate within it a 
community residence for the men­
tally disabled in which to object or 
recommend alternative sites, that 
the municipality’s failure to object
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o r  reco m m en d  a ltem a iiv es  w ith in  
th e  40-day p e r io d  cou ld  n o t b e  
excused  by th e  s p o n s o r ’s a lleg ed  
v agueness in d e sc rib in g  co m m u n ity  
su p p o rt re q u ire m e n ts  L 'r  th e  re s i­
d en ce , w here  su ch  d esc rip tio n  was 
reasonab ly  specific.

In  S tony  P o in t v N ew  Y ork S ta te  
Office o f  M en ta l R e ta rd a tio n  e tc . 
(1980, 2d  D ep t) 78 A pp  Div 2d  
858 , 432  N Y S 2d  63 3 , th e  c o u r t 
he ld , u n d e r  a s ta tu te  r e q u ir in g  th e  
sp o n so r  o f  a p ro p o s e d  co m m u n ity  
re s id en ce  fo r  th e  m en ta lly  d isa b le d  
to  give w ritten  n o tic e  o f  its in te n t 
to  estab lish  th e  re s id e n c e  to  th e  
m unicipality  in w hich it p ro p o se d  
to  lo ca te  th e  re s id e n c e , a n d  a llow ­
ing  th e  m u n ic ip a lity  4 0  days th e re ­
a fte r  w ithin w hich to  ap p ro v e , o b ­
je c t ,  o r  su g g e s t a lte rn a tiv e  sites , 
that a to w n ’s fa ilu re  to  o b jec t 
w ithin th e  4 0 -d ay  p e r io d  to  a p r o ­
posa l to  lo c a te  su c h  a  re s id e n c e  
w ithin it co u ld  n o t b e  e x cu sed  by 
th e  a lleg ed  v a g u en ess  o f  a s p o n ­
s o r ’s n o tice  o f  in te n t in d e sc rib in g  
com m unity  su p p o r t  re q u ire m e n ts . 
T h e  cou rt o b se rv e d  th a t th e  s p o n ­
sor, in no tify in g  th e  tow n by le tte r  
o f  its in te n t to  lo ca te  a co m m u n ity  
re s id en ce  fo r  m en ta lly  d isa b le d  
p e rso n s  w ith in  th e  g e o g ra p h ic  lim ­
its o f  th e  to w n , d e sc rib e d  th e  n a ­
tu re  o f  th e  ci « .tem pla icd  p ro g ra m  
an d , in a g e n e ra l way, th e  d e m a n d s  
th a t th e  p ro g ra m  w ou ld  p lace  u p o n  
com m unity  se rv ices. T h e  co u rt 
ru led  th a t th e  s p o n s o r 's  d e sc rip tio n  
o f  co m m u n ity  su p p o r t  r e q u ire ­
m en ts, w hich s ta te d  th a t th e  re s i­
d e n ts  w ould  b e  d o in g  th e ir  p e r ­
sonal sh o p p in g  in th e  tow n an d  
w ould  p a rtic ip a te  in rec rea tio n a l 
an d  le isu re  tim e  activ ities availab le  
in th e  co m m u n ity  u n d e r  th e  su p e r ­
vision o f  q u alified  stalT, was re a so n ­
ably specific.

§ 13. Timing 
[a] Consultation

It was h e ld  in th e  fo llo w in g  case 
th a t  c o n su lta tio n  b e tw e e n  th e  
sp o n s o r  o f  a p ro p o se d  h o m e  fo r  
th e  d e v e lo p m cn ta lly  d isa b le d  an d  
th e  m u n ic ip a lity  in w hich  it  p ro ­
p o se d  to  loca te  th e  h o m e  was 
tim ely , w h ere  th e  s p o n s o r  h ad  n o t 
m a d e  an  irrev o ca b le  co m m itm en t 
to  th e  p a r tic u la r  s ite  a t th e  tim e o f  
su ch  co n su lta tio n .

In  D istel v D e p a r tm e n t o f  M ental 
H e a lth  (1984) 138 M ich  A p p  570, 
3 6 0  N W 2d  249 . th e  c o u rt h e ld  th a t 
th e  s ta te  d e p a r tm e n t o f  m en ta l 
h e a lth  h ad  co m p lied  w ith th e  te rm s 
o f  a  s ta tu te  re q u ir in g  th a t th e  d e ­
p a r tm e n t, “ b e fo re  p la n n in g  a n d  
lo c a tin g "  a re s id e n tia l h o m e  fo r 
th e  d ev e lo p m en ta llv  d isa b le d  in 
an y  m un ic ip a lity , seek  th e  adv ice 
a n d  c o n su lta tio n  o f  th e  g o v e rn in g  
b o d y  o f  th e  m unic ipality , w h ere  th e  
d e p a t im e n t was n o t irrev o cab ly  
b o u n d  to  j  lease  o f  th e  re s id en ce  
p ro p e r ty  a t th e  tim e  o f  its  co n tac ts  
w ith a to w n  su p e rv iso r. P ro p e rty  
ow n ers  in  th e  n e ig h b o rh o o d  o f  a 
p ro p o se d  h o m e  so u g h t in junctive  
re l ie f  ag a in s t itr e s ta b lish m e n t, a r ­
g u in g  th a t th e  d e p a r tm e n t’s c o n ­
tac ts  w ith th e  tow n su p e rv iso r  co n ­
c e rn in g  lo ca tio n  o f  th e  h o m e  w ere  
n o t tim ely  u n d e r  th e  s ta tu te  b e ­
c au se  th ey  to o k  p lace  a f te r  th e  d e ­
p a r tm e n t  h ad  e n te re d  in to  a lease  
o f  th e  p rem ises  w h ere  th e  h o m e  
was to  b e  lo ca ted . O b se rv in g  th a t 
th e  p u rp o se  o f  th e  s ta tu te  was to  
p ro v id e  local a u th o r itie s  w ith a 
m ean in g fu l o p p o r tu n ity  to  ex p ress 
th e ir  view s c o n c e rn in g  e s ta b lish ­
m e n t o f  g ro u p  h o m es in th e ir  co m ­
m u n itie s , th e  c o u r t h e ld  th a t  efforts 
to  seek  th e ir  adv ice  an d  c o n su lta ­
tio n  w ou ld  b e  tim ely  if m a d e  by
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§ 13[b]

th e  d e p a r tm e n t a f te r  initia l p la n -  re s id en ce  fo r m enta lly  d isa b le d
n in g  a n d  p r io r  to  an  ir re v o c a b le  p e rso n s  w ith in  th e  g e o g ra p h ic  lim -
c o m m itm c n t to  e s tab lish  a  h o m e  a t its o f  th e  tow n, an d  w hile  ind ica t-
th c  p ro p o se d  site . A ccord ing ly , th e  ing  th a t a  specific s ite  h ad  n o t as
d e p a r tm e n t 's  co n tac ts  w ith th e  yet b e e n  id en tified , d e sc rib e d  th e
to w n  s u p e rv is o r  w ere  ru le d  tim ely  n a tu re  o f  th e  c o n te m p la te d  p ro -
w h e re  th ey  to o k  p lace  p r io r  to  final g ram  an d  th e  d e m a n d s th a t th e
ap p ro v a l o f  th e  lea se  by s ta te  a u ­
th o r itie s .

[bl Objection or recommendation 
of alternatives

A pp ly in g  s ta tu te s  r e q u ir in g  th a t 
m u n ic ip a l o b je c tio n s  to  a p ro p o sa l 
to  lo ca te  a co m m u n ity  re s id e n c e  
fo r th e  m en ta lly  ill in  th e  m u n ic i­
pality , o r  a lte rn a tiv e  s ite  re c o m ­
m e n d a tio n s , b e  m ad e  w ith in  a c e r ­
ta in  p e r io d  o f  lim e, th e  c o u r ts  in 
th e  fo llow ing  cases he ld  th a t  a m u ­
n ic ip a lity ’s  fa ilu re  to  o b je c t o r  r e c ­
o m m e n d  a lte rn a tiv e  s ites  w ith in  
th a t  tim e  p re c lu d e d  it fro m  d o in g  
so  la te r .

U n d e r  a s ta tu te  re q u ir in g  th e  
s p o n s o r  o f  a  p ro p o se d  co m m u n ity  
re s id e n c e  fo r  th e  m en ta lly  d isa b le d  
to  g ive  w ritte n  n o tice  o f  its in te n t  
to  e s tab lish  th e  re s id e n c e  to  th e  
m un ic ip a lity  in w hich  it is lo  b e  
lo ca ted  a n d  a llo w in g  th e  m u n ic i­
pality  4 0  days th e re a f te r  w ith in  
w hich  to  ap p ro v e , o b jec t, o r  s u g ­
g es t a lte rn a tiv e  sites , th e  c o u rt in 
S to n y  P o in t v N ew  Y ork S ta te  
O ffice o f  M enta l R e ta rd a tio n  e tc . 
(1980 , 2 d  D ept) 78 A p p  Div 2 d  
85 8 , 4 3 2  N Y S 2d 63 3 , h e ld  th a t a 
tow n co u ld  n o t o b ta in  in ju n c tiv e  
re l ie f  ag a in s t th e  licen s in g  an d  o p ­
e ra tio n  o f  such  a re s id e n c e  w h ere  
it fa iled  to  o b jec t w ith in  40  davs 
a l te r  rece iv in g  w ritte n  n o tic e  o f  th e  
sp o n s o r 's  in te n t to  e s tab lish  th e  
re s id e n c e  w ithin th e  to w n . T h e  
sp o n s o r  n o tified  th e  tow n  by le t te r  
o f  its in te n t to  lo ca te  a  co m m u n ity

p ro g ra m  w ould  p lace  u p o n  co m ­
m unity  serv ices. T h e  le t te r  also  
specifically re fe rre d  to  th e  sec tio n  
o f  th e  law u n d e r  w hich th e  sp o n s o r  
was p ro ceed in g , an d  re c ite d  b o th  
th e  s ta tu to ry  re sp o n ses  w hich  th e  
tow n cou ld  m ake to  th e  p ro p o sa l 
an d  the  4 0 -day  p e rio d  w ith in  w hich 
such  re sp o n se s  w ere  d u e . A m e e t­
in g  b etw een  th e  tow n b o a rd  an d  
th e  sp o n s o r  was su b se q u e n tly  h e ld , 
b u t th e  tow n failed to  su g g e s t o n e  
o r  m o re  su itab le  s ites  o r  to  o b jec t 
to  th e  es tab lish m en t o f  su ch  a  re s i­
d en ce  in th e  tow n w ith in  th e  40- 
day p e rio d , a n d  re g is te re d  its view 
th a t n o  sa fe  location  fo r  th e  re s i­
d en ce  cou ld  b e  fo u n d  w ith in  the  
tow n on ly  u p o n  b e in g  in fo rm ed , 
10 m o n th s  a f te r  th e  m e e tin g , that 
the  sp o n so r  w as p ro c e e d in g  with 
its p lans. R eversing  an  o r d e r  g ra n t­
ing th e  tow n a pre>; ary in ju n c ­
tion  ag a in s t es ta l . ..i .e n t o f  the  
re sid en ce , th e  c o u r t ru le d  th a t if  
th e  tow n had  any  o b je c tio n  to  th e  
es tab lish m en t o f  a co m m u n ity  re s i­
d en ce  w ithin its con fin es, it was 
b o u n d  by s ta tu te  to  voice its  o b je c ­
tion  w ithin 4 0  days as in d ic a te d  in 
th e  sp o n so r 's  le tte r  o f  in te n t. T h e  
co u rt re jec ted  th e  to w n 's  a rg u m e n t 
th a t it co u ld  n o t have  ra ise d  an 
o b jec tio n  un til a f te r  th e  4 0 -d ay  p e ­
riod  had  ex p ired  d u e  to  th e  a lleg ed  
vagueness o f  th e  sp o n s o r ’s n o tice  
o f  in ten t with resp ec t to  co m m u ­
nity su p p o rt re q u ire m e n ts  fo r  the  
re s id en ce  an d  th e  s p o n s o r 's  fa ilu re  
to  d es ig n a te  a p a r tic u la r  s ite  fo r 
th e  re s id en ce  in its n o tice , find ing
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th a t th e  sp o n s o r 's  d e sc rip tio n  o f  
co m m u n ity  su p p o r t  re q u ire m e n ts  
h ad  b e e n  re aso n a b ly  specific, and  
o b se rv in g  th a t th e  s ta tu te  d id  n o t 
re q u ire  th e  d e s ig n a tio n  o f  a p a r tic ­
u la r  s ite  in a sp o n s o r 's  n o tice  o f  
in ten t.

W h e re  a  city o b je c te d  to  th e  site  
o f  a p ro p o se d  co m m u n ity  re s i­
d e n c e  fo r  th e  m en ta lly  d isab led  
an d  su g g e s te d  to  th e  re s id e n c e 's  
sp o n so r  14 a lte rn a tiv e  sites , o n e  o f  
which w as se le c te d  by th e  sp o n so r, 
th e  c o u r t in O sw eg o  v P revost 
(1982, 4 th  D ept) 91 A p p  Div 2d 
848, 4 5 8  N Y S 2d  4 1 4 , a p p  d ism d  
58 NY2d 1033, 4 6 2  N Y S2d 443, 
4 4 8  N E 2d 1354, h e ld , u n d e r  a s ta t­
u te  allow ing  a  m un ic ipality  4 0  days 
a f te r  n o tice  by a  sp o n s o r  w ithin 
w hich to  a p p ro v e  th e  p ro p o se d  
site , su g g e s t a lte rn a tiv e  sites o r  
o p p o se  lo ca tio n  o f  any su c h  re s i­
d e n c e  w ith in  th e  m un ic ipality  on  
g ro u n d s  th a t su ch  lo ca tio n  w ould 
re su lt in an  o v e rc o n c e n tra tio n  o f  
such  facilities, th a t th e  c ity 's  fa ilu re  
to  ra ise  su ch  an  o b je c tio n  w ithin 
th e  4 0 -d av  p e r io d  fo rec lo sed  it 
from  d o in g  so  la te r. N o tin g  that 
th e  p u rp o se  o f  th e  4 0 -d av  p e r io d  
was to  e n a b le  a m u n ic ipality  to 
ho ld  p re lim in a ry  h e a tin g s  a n d  p u r ­
sue  its ow n  in v es tig a tio n  o f  the  
m a tte r  b e fo re  d e te rm in in g  the  
co u rse  it in te n d e d  to  follow , th e  
c o u rt re a so n e d  th a t th e  m u n ic ip a l­
ity m u st ch o o se  its c o u rse  w ithin 
th e  s ta tu to ry  p e r io d , sin ce  p re ju ­
d ice  an d  cost to  th e  sp o n so r  w ould 
inevitably  in c re a se  w ith  delay.

S ee  a lso  O y s te r  Bay v S ta te  
O ffice o f  M en ta l R e ta rd a tio n  & D e­
v e lo p m en ta l D isab ilities (1985 , 2d 
D ept) 115 A pp  Div 536 , 4 9 6  NYS 
2d  61 , in w hich th e  c o u rt h e ld  that 
th e  s p o n s o r  o f  a p ro p o se d  co m m u ­

nity  h o m e  fo r  th e  m en ta lly  re ­
ta rd e d  w as e n title d  to  co n tin u e  
w ith its p la n s  to  es tab lish  th e  h o m e  
w h ere  th e  m unicipality  in which 
th e  h o m e  was to  b e  lo ca ted  failed 
lo  p ro p e rly  o b jec t to th e  h o m e 's  
e s ta b lish m e n t w ith in  a s ta tu to rily  
p re sc r ib e d  p e r io d  o f  40  days from  
rece iv in g  n o tifica tion  o f  th e  sp o n ­
s o r ’s p lan s .

♦
In  th e  fo llow ing  case, it was held  

th a t a local g o v e rn m en t u n it 's  righ t 
to  a s ta tu to r ily  p re sc rib e d  p e rio d  
o f  tim e  w ith in  w hich to  suggest 
f u r th e r  a lte rn a tiv e  sites , a f te r  a 
sp o n s o r 's  re jec tio n  o f  its o rig ina l 
a lte rn a tiv e  site  p ro p o sa ls , w as n o t 
v io la ted  by th e  sp o n so r 's  ac tio n  in 
sc h e d u lin g  a h e a r in g  b e fo re  ex p ira ­
tio n  o f  th e  sta tu to ry ’ tim e, since th e  
h e a r in g  was n o t actually  co n d u c ted  
un til a f te r  th e  e x p ira tio n  o f  such 
tim e.

D ism issing  th e  p e titio n  o f  a  local 
p la n n in g  b o a rd  to  an n u l an  a d m in ­
is tra tiv e  d ec is io n  a p p ro v in g  th e  lo ­
c a tio n  o f  a co m m unity  re s id en ce  
fo r  th e  m en ta lly  d isab led  w ithin its 
ju r is d ic tio n , th e  co u rt in C o . lmu- 
n ity  B o a rd  N o. 3 v N ew  York, 
O lf.ce  o f  M ental R e ta rd a tio n  & D e­
v e lo p m e n ta l D isabilities (1980 . 2d 
D ep t) 76 A pp  Div 2d  851 . 428 
N Y S 2d  5 2 0 . h e ld  th a t th e  board  
was n o t d e n ie d  its righ t to  a s ta tu ­
to rily  p re sc r ib e d  tim e w ithin which 
to  su g g e s t fu r th e r  a lte rn a tiv e  sites 
a f te r  th e  re s id e n c e 's  s p o n s o r  re ­
je c te d  its o rig in a l a lte rn a tiv e  site 
p ro p o sa ls , by th e  sp o n so r 's  action  
in sc h e d u lin g  an  ad m in istra tiv e  
h e a r in g  b e fo re  ex p ira tio n  o f  the 
s ta tu to ry  tim e . T h e  s ta tu te  in q u e s­
tio n  a llo w ed  th e  h o a rd  15 days 
a f te r  re je c tio n  by th e  s p o n s o r  o f  its 
a lte rn a tiv e  s ite  p ro p o sa ls , w ithin 
w hich to  su g g e st fu rth e r  a lle rn a -
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lives, b e fo re  it cou ld  be  co n c lu d ed  
th a t th e re  was sufficient lack o f  
a g re e m e n t to  w arra n t th e  sc h e d u l­
in g  o f  a fac tfin d in g  h earin g . T h e  
c o u r t fo u n d  th a t a lth o u g h  the  
s p o n s o r  h ad  sc h e d u le d  a factfind­
in g  h e a r in g  on ly  10 days a f te r  re ­
je c t in g  th e  b o a rd ’s a lte rn a tiv e  site 
su g g e stio n s , th e  h e a r in g  was no t 
ac tually  h e ld  un til 23  days a fte r  
such  re jec tio n , th e reb y  ex cee d in g  
th e  s ta tu to ry  p e r io d  w ithin which 
th e  b o a rd  cou ld  su g g e st fu rth e r  
a lte rn a tiv es by 8 days. T h e  c o u rt 
ru led  th a t th e  b o a rd 's  fa ilu re  d u r ­
ing  th is 23-day p e r io d  to  su g g est 
fu r th e r  a lte rn a tiv e  sites , o r  lo  seek 
d e fe rra l o f  th e  h e a r in g  in o rd e r  to 
p o sit fu rth e r  a lte rn a tiv es , ju s tif ie d  
th e  sp o n so r 's  co n c lu s io n  (hat th e re  
was sufficient d isa g re e m e n t b e ­
tw een  th e  p a rtie s  re g a rd in g  a p r o ­
p o se d  s ite  to  w arran t in v o ca tio n  o f  
a fo rm al hearin g .

[c] Hearing
It was he ld  in th e  fo llow ing  case 

th a t th e  fa ilu re  o f  an  ad m in istra tiv e  
agency  to  c o n d u c t a  h ea rin g  on  
m u n ic ipal o b jec tio n s  to  th e  loca­
tion  o f  a p ro p o se d  com m unity  
h o m e  fo r  th e  m enta lly  ill w ith in  a 
ce rta in  tim e  p re sc r ib e d  by s ta tu te  
d id  n o t r e n d e r  th e  ag en cy 's  d e te r ­
m in a tio n  void , w h ere  such tim e 
lim its d id  n o t re la te  to  th e  essen ce  
a n d  su b s ta n c e  o f  th e  ac t to  be 
p e rfo rm e d  an d  th e  m un icipality  
was n o t p re ju d ic e d  by th e  delay.

In P leasan t V alley v W assaic  D e­
velo p m en ta l D isabilities Serv ices 
O llice (1983. 2d  D ept) 92 A pp Div 
2d 513, 4 5 9  N Y S2d 109. th e  cou rt 
he ld  th a t th e  fa ilu re  o f  th e  co m m is­
s io n e r  o f  m en ta l re ta rd a tio n  to  
co n d u c t a h ea rin g  o n  a (o .vn 's o b ­
je c tio n s  to  th e  lo ca tio n  w ithin it o r  
tw o co m m u n ity  re s id en ce s  fo r th e

m entally  re ta rd e d , w ith in  a ce rta in  
tim e fixed by s ta tu te , d id  n o t inval­
id a te  th e  co m m iss io n e r 's  decision  
au th o riz in g  th e  e s ta b lish m e n t o f  
th e  re sid en ce s in th e  tow n . T h e  
s ta tu te  re q u ire d  th a t th e  co m m is­
s io n e r  h o ld  a h e a r in g  o n  a m un ic i­
p ality 's  o b jec tio n  to  th e  lo ca tio n  in 
it o f  any  such  re sid en ce s w ith in  15 
days o f  a re q u e s t fo r such  a h e a r­
ing , bu t th e  co m m iss io n e r d id  no t 
h o ld  a  h e a r in g  o n  th e  to w n 's  o b jec ­
tio n  to  e s tab lish m en t o f  th e  resi­
d en ces  in q u e s tio n  u n til 61 days 
a f te r  its re q u e s t  th e re fo r . In  d is­
m issing  a p e titio n  by th e  tow n fo r 
ju d ic ia l rev iew  o f  th e  c o m m iss io n ­
e r 's  d ec is io n , th e  c o u rt h e ld  tha t 
th e  15-day p rov isio n  w as d irec to ry  
ra th e r  th an  m an d a to ry , s in c e  it d id  
n o t re la te  to  th e  e s se n c e  a n d  su b ­
s ta n ce  o f  th e  act to  b e  p e rfo rm ed . 
T h e  co u rt sa id  th a t th e  com m is­
s io n e r 's  fa ilu re  to  c o n d u c t a h ea r­
ing  w ithin 15 days o f  th e  tow n 's 
req u est ac tually  b en e fited  th e  tow n 
by g iv ing  it m o re  tim e  to  p re p a re  
fo r  th e  h ea rin g , an d  th a t th is tech ­
nical d e p a r tu re  from  th e  s ta tu to ry  
tim e lim it d id  n o t f ru s tra te  th e  
p u rp o se  o f  th e  s ta tu te  to  fo ste r 
co m m u n ica tio n  an d  c o -o p e ra tio n  
b e tw een  s ta te  ag en c ies a n d  local 
c o m m u n ities  in th e  s ite  se lec tio n  
p ro cess .

Id] Derision

C o u rts  in th e  fo llow ing  cases 
held  that an  ad m in is tra tiv e  decision  
to  a p p ro v e  th e  location  o f  a co m ­
m unity  h om e fo r th e  m en ta lly  ill 
w ithin a p a rtic u la r  m un ic ip a lity  was 
n o t invalid a ted  by fa ilu re  to  re n d e r  
th e  decision  w ithin a s ta tu to rily  
p re sc r ib e d  tim e  a f te r  h e a r in g  on 
m unicipal o b jec tio n s, ru lin g  that 
such  tim e lim its w ere  d irec to ry  
only, a n d  n o t m andato rv .
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In P le a sa n t V alley v W assaic  D e- 
v e lo p m e n ia l D isabilities Serv ices 
O ffice (1 9 8 3 , 2 d  D ept) 92  A pp  Div 
2d  5 4 3 , 4 5 9  N Y S 2d  109, th e  co u rt 
h e ld  th a t  th e  fa ilu re  o f  t l.e  co m m is­
s io n e r  o f  m e n ta l r e ta rd a tio n  to  
re n d e r  a  d e c is io n  on  a to w n 's  o b ­

je c t io n s  to  th e  lo ca tio n  w ith in  it o f  
tw o c o m m u n ity  re s id en ce s  fo r th e  
m en ta lly  r e ta rd e d , un til ju s t  a f te r  a 
tim e p e r io d  fixed  by s ta tu te ,  d id  
n o t in v a lid a te  th e  co m m iss io n e r’s 
d ec is io n  a u th o r iz in g  th e  e s ta b lish ­
m en t o f  th e  re s id en ce s  in  th e  tow n. 
T h e  s ta tu te  re q u ite d  th a t th e  c o m ­
m iss io n e r r e n d e r  a d ec is io n  o n  a 
m u n ic ip a lity 's  o b jec tio n  to  th e  lo ­
ca tion  w ith in  it o f  any su ch  re s i­
d en ces  w ith in  3 0  days o f  h ea rin g  
an  su ch  o b je c tio n , bu t th e  co m m is­
s io n e r  d id  n o t r e n d e r  a  d ec is io n  o n  
th e  to w n ’s o b jec tio n  to  th e  re s i­
d en ces  in q u e s tio n  u n til 31 days 
a f te r  th e  h ea rin g . In d ism issin g  a 
p e titio n  by  th e  tow n  fo r  ju d ic ia l 
review  o f  th e  c o m m iss io n e r 's  d e c i­
s ion , th e  c o u r t ru led  th a t th e  30- 
day p ro v is io n  w as d ire c to ry  ra th e r  
th an  m a n d a to ry , as it d id  n o t re la te  
to  th e  e s se n c e  a n d  su b s tan ce  o f  th e  
act to  b e  p e rfo rm e d , a n d  that th e  
co m m iss io n e r 's  fa ilu re  to  r e n d e r  a 
d ec is io n  w ith in  3 0  days o f  h e a r in g  
d id  n o t f ru s tra te  th e  p u rp o se  o f  
th e  s ta tu te  to  fo s te r  co m m u n ica ­
tion  a n d  c o -o p e ra tio n  be tw een  
s la te  a g e n c ie s  a n d  local c o m m u n i­
ties in th e  s ite  se lec tio n  p ro cess .

S im ila rly , in O y s te r  Bay v W ebb  
(1985 , 2 d  D ept) 111 A p p  Div 2d  
760, 4 9 0  N Y S 2 d  247, th e  co u rt, 
re a so n in g  th a t a s ta tu te  re q u ir in g  
th e  s ta te  co m m iss io n e r o f  m en ta l 
re ta rd a tio n  lo  r e n d e r  a d ec is io n  as 
to  th e  lo c a tio n  o f  a co m m u n ity  
re s id e n c e  fo r  th e  m enta lly  d isa b le d  
w ithin 3 0  days o f  h e a r in g  o n  m u ­

nic ipal o b jec tio n s w as d irec to ry  
on ly  a n d  n o t m an d a to ry , h e ld  th a t 
a dec is io n  re n d e re d  m o re  th an  30 
days a f te r  h e a r in g  w ould  n o t be  
a n n u lle d  o n  th a t g ro u n d , a t leas t in 
th e  a b se n c e  o f  u n d u e  delay . T h e  
c o u r t acco rd ing ly  affirm ed an  a d ­
m in istra tiv e  d ec is io n  to  es tab lish  a 
co m m u n ity  re s id e n c e  a t a  location  
o th e r  th a n  th a t d e s ire d  by th e  
tow n.

§ 14. Nonattendance by agency at 
local meeting

In  th e  fo llow ing  case, it was held  
th a t a s ta te  ad m in is tra tiv e  agency  
h ad  fu lfilled  its s ta tu to ry  du ty  to 
c o -o p e ra te  w ith local u n its  o f  gov­
e rn m e n t in se lec tin g  sites  fo r 
g ro u p  h o m es fo r th e  em otionally  
d is tu rb e d , d e sp ite  its fa ilu re  to a t­
te n d  a m e e tin g  w ith local re s id en ts  
a n d  city officials c o n c e rn in g  the  
lo ca tio n  o f  severa l such  h o m es.

In L ivonia v D e p a r tm e n t o f  S o ­
cial Serv ices (1985) -123 M ich  466 . 
378  N W 2d 4 0 2 , th e  c o u r t h e ld  th a t 
th e  s ta le  d e p a r tm e n t o f  social se r­
vices, se ek in g  to  a u th o r iz e  th e  loca­
tio n  o f  sev era l g ro u p  h o m es fo r 
th e  e m o tio n a lly  d is tu rb e d  in a p a r ­
ticu la r  city, h ad  co m p lied  with a 
s ta tu te  re q u ir in g  (he d e p a r tm e n t to  
c o -o p e ra te  w ith o th e r  s ta te  a g e n ­
cies a n d  local u n its  o f  g o v e rn m en t 
in a d m in is te r in g  an  act p ro v id in g  
fo r  th e  licen su re  o f  such  hom es 
a f te r  n o tice  to  an d  c o n su lta tio n  
w ith th e  m un ic ip a lities  in w hich 
th ey  a re  to  b e  lo ca ted , w h ere  the  
c ity 's  on ly  a lleg a tio n  o f  n o n c o -o p ­
e ra tio n  was th e  fa ilu re  o f  d e p a il-  
m en t re p re se n ta tiv e s  to a tte n d  a 
sc h ed u led  m e e tin g  o f  city officials 
a n d  c o n c e rn e d  re s id e n ts  re g a rd in g  
lo ca tio n  o f  th e  h o m es , w hich m e e t­
ing  th e  d e p a r tm e n t c la im ed  it was 
n o t aw are  o f  a n d  lo  w hich it had
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n o t b e e n  inv ited . T h e  c o u r t o b ­
se rv ed  th a t d e p a r tm e n t r e p re se n ta ­
tives h ad  a t te n d e d  a la te r  m ee tin g  
w ith city officials a n d  re s id e n ts , an d  
acco rd ing ly  affirm ed an  a d m in is tra ­
tive decision  a p p ro v in g  th e  lo ca­
tio n  o f  th e  hom es.

§ 15. Informal contacts
In  th e  fo llow ing  case, th e  co u rt 

h e ld  th a t in form al c o n tac ts  b e ­
tw een  th e  sp o n so r  o f  a  p ro p o se d  
co m m u n ity  h o m e fo r th e  d evelop - 
m en ta lly  d isab led  an d  a to w n  su ­
perv iso r c o n s titu te d  suffic ien t c o m ­
p lian ce  w ith a s ta tu te  re q u ir in g  th e  
sp o n s o r  lo  seek  th e  ad v ice  and  
c o n su lta tio n  o f  th e  m u n ic ipality  in 
w hich th e  h o m e  is to  b e  lo ca ted , 
w h ere  th e  s ta tu te  p re sc r ib e d  no  
p a r tic u la r  m e th o d  by w hich such 
adv ice  an d  co n su lta tio n  was to  be­
so u g h t an d  d id  n o t re q u ire  th a t 
c o n su lta tio n  be  ac tually  o b ta in e d  
o r  th a t any  adv ice b e  h e e d e d .

In D istel v D e p artm en t o f  M ental 
H ea lth  (1984) 138 M ich  A p p  576, 
36 0  N W 2d 249. it was h e ld  that 
th e  s ta te  d e p a r tm e n t o f  m en ta l 
h e a lth  had  co m p lied  w ith th e  te rm s 
o f  a s ta tu te  eq u ir in g  th a t (he  d e ­
p a r tm e n t. b i >re p la n n in g  a n d  loc­
a tin g  a r c '.  n tial h o m e  fo r  th e  
d ev c lo p m e n ljlly  d isa b le d  in any

Consult POCKET FART in

m unicipality , "seek  th e  adv ice  an d  
c o n su lta tio n "  p f  th e  g o v e rn in g  
bod y  o f  th e  m unic ipality  in w hich 
th e  h o m e is to  be  lo ca ted , a lth o u g h  
it m ere ly  h ad  in fo rm al co n su lta tio n  
w ith an  official. P ro p e rty  o w ners in 
th e  n e ig h b o rh o o d  o f  a p ro p o se d  
h o m e  so u g h t in jun c tiv e  re lie f  
ag a in st its e s tab lish m en t, a rg u in g  
th a t th e  s ta tu te  had  n o t b een  co m ­
p lied  w ith b ecau se  th e  d e p a r tm e n t 
liad  failed  to  o b ta in  a d iscu ssio n  o f  
th e  h o m e  a t a p u b lic  m e e tin g  b e ­
fo re  th e  to w n sh ip  b o a rd  an d  had  
only  m ad e  in form al co n tac ts  w ith 
th e  tow n  su p e rv iso r  c o n c e rn in g  th e  
p ro p o se d  h o m e. In affirm ing  a d e ­
nial o f  in ju n c tiv e  re lie f  to  th e  p ro p ­
e rty  o w n ers, th e  c o u rt n o te d  that a 
p ub lic  m e e tin g  h ad . in fact, been  
h eld . T h e  co u rt fu r th e r  o b se rv ed  
th a t th e  s ta tu te  re q u ire d  on ly  that 
th e  d e p a r tm e n t " se e k "  adv ice  and  
co n su lta tio n  o f  th e  local g o v e rn in g  
body, n o t th a t such adv ice  and  
c o n su lta tio n  b e  ac tually  o b ta in e d  
o r  h e e d e d . A lso n o tin g  th a t the  
s ta tu te  d id  n o t p re sc r ib e  any  p a r ­
ticu lar m e th o d  bv w hich adv ice  and  
c o n su lta tio n  was to  b e  s o u g h t, th e  
co u rt h e ld  th a t th e  d e p a r tm e n t 's  
in fo rm al co n tac ts  w ith th e  tow n 
su p e rv iso r  c o n s titu te d  sufficient 
co m p lian ce  w ith th e  s ta tu te .

this volume fo r la lc r cases
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HOUSE BILL NO. 53

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION 

BY REPRESENTATIVE MULDER

Introduced: 1/13/97 j
Referred: State Affairs, Finance

A BILL j
!

FOR AN ACT ENTITLED 

"An Act relating to the authority of the Departm ent of Corrections to contract
j

for facilities for the confinement and care of prisoners, and annulling a regulation

i
of the Departm ent of Corrections that limits the purposes for which an agreem ent 

with a private agency may be entered into; authorizing an agreem ent by which; 

the D epartm ent of Corrections may, for the benefit of the state, enter into one 

lease of, or sim ilar agreement to use, space within a correctional facility tha t is 

operated by a private contractor, and setting conditions on the operation of the'

correctional facility affected by the lease or use agreement; and giving notice of
i

and approving a lease-purchase agreem ent o r similar use-purchase agreem ent for 

the design, construction, and operation of a correctional facility, and setting; 

conditions and  limitations on the facility’s design, construction, and operation."

BE IT ENACTED BY TH E LEGISLATURE OF THE STATE O F ALASKA:

HB0053a -1- HB 53
N e w  Text Und er li ne d  [DELETED TEXT BRACKETED]

COMMIT r e f  COPT
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1 * Section 1. AS 33.30.031(a) is amended to read:

2 (a) The commissioner shall determine the availability of state correctional

3 facilities suitable for the detention and confinement of persons held under authority of

4 state law or under agreement entered into under (e) of this section. If the

5 commissioner determines that suitable state correctional facilities are not available, the

6 commissioner may enter into an agreement with a public or private agency to provide

7 necessary facilities, subject to the following:

8 (1) the commissioner mav not enter into an agreement with an

9 agency that is unable to provide a degree of custody, care, and discipline to the

10 extent required bv the laws of this state:

11 (2) correctional [. CORRECTIONAL] facilities provided through

12 agreement with an [A PUBLIC] agency for the detention and confinement of persons

13 held under authority of state law may be in this state or in another states

14 (3) correctional [. CORRECTIONAL] facilities provided through [

15 agreement with an  [A PRIVATE] agency

16 (Ai mav provide for the detention and confinement of all

17 persons held bv the commissioner under authority of state law, whether

18 charged with or convicted of felonies or misdemeanors, without regard to i

19 the custody classifications for prisoners as determined bv the

20 commissioner, unless the security of the facility is inconsistent with those

21 custody classifications: and

22 (B) mav not bv regulation be restricted or limited bv the

23 commissioner to use only for prisoners involved in certain rehabilitative or
i

24 treatment programs authorized bv law [MUST BE LOCATED IN THIS

25 STATE UNLESS THE COMMISSIONER FINDS IN WRITING THAT (1)

26 THERE IS NO OTHER REASONABLE ALTERNATIVE FOR DETENTION

27 IN THE STATE; AND (2) THE AGREEMENT IS NECESSARY BECAUSE

28 OF HEALTH OR SECURITY CONSIDERATIONS INVOLVING A

29 PARTICULAR PRISONER OR CLASS OF PRISONERS, OR BECAUSE AN

30 EMERGENCY OF PRISONER OVERCROWDING IS IMMINENT. THE

31 COMMISSIONER MAY NOT ENTER INTO AN AGREEMENT WITH AN '
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