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pregnancy posed an immediate threat of serious risk to the life or physical health of
the pregnant woman, necessitating an immediate abortion.

Sectio sabllshe new sections under AS 18.16
(]ReguIEt}on of orWons)

e Sec. 18.16.020 provides that an abortion may not be performed on an
unemancipated minor unless...
1. one of the minor's parents or the minor's guardian has consented to the
procedure in writing; or
2. acourt has issued an order permitting the minor to consent to the abortion
without obtaining consent of a parent or guardian; or
3. acourt by its inaction has constructively authorized a minor to consent to the

abortion (see Sec. 18.16.030).

* Sec. 18.16.030 outlines the procedure for seeking a court order (judicial bypass)
allowing a minor to consent to an abortion without first securing parental consent.
Complaints must be filed in superior court. Complaint must be under oath and
include a statement that the complainant is pregnant, unmarried, under age 18,
unemancipated, and wishes to have an abortion without obtaining parental
consent. In addition, the complainant must allege that she is sufficiently mature and
well-informed to make an abortion decision without parental consent and/or that
one or both of her parents or her guardian is abusing the complainant physically,
sexually, or emotionally; or that securing consent is otherwise not in the woman's
best interest. Sec. 18.16.030 also sets time limits for hearing complaints;

establishes an appeals process; requires appointment of an attorney for
complainants who have not retained counsel; provides for the anonymity of the
complainant. If a court does not act on a complaint within the time limits
established in the legislation, it shall be considered a "constructive order" allowing
the minor to consent to the abortion without the consent of a parent or guardian.

e Sec. 18.16.090 defines the terms "abottion" and "unemancipated".

Section 5: Amends Title 44 of Alaska Statutes (State Government)

e Sec. 44.21.410(a) is amended to require the Office of Public Advocacy to provide
legal representation for minors seeking a court order for an abortion without

parental consent.

Section 6. Repeals Alaska Statute 18.16.010(d)

e The existing definition of abortion under AS 18.16 (Regulation of Abortions) is
repealed (replaced with new definition @ Sec. 18.16.090).



Section 7. Amencing Rule .40, Alaska Rules of Civil Procedure

Sec. 18.16.030(c) of the hill has the effect of amending Rule 40 by setting time
limits for hearing judicial bypass cases.

Section 8 rﬂeqdmgf AIes 204, 12, and 213,

Alaska ppellate’ roce ure

Sec. 18.16.030(j) of the hill has the effect of amending Rules 204, 210, 212, and
213, by setting time limits for judicial bypass appeals, and also by liberally
modifying or dispensing with formal requirements for the form and content of

appellants' briefs.

Section 9: Amending Rule 512.5, Alaska Rules of Appellate Procedure

Sec. 13.16.030(k) of the bill has the effect of amending Rule 512.5 by making
certain appellate records and papers confidential.

Section 10: ndm é%u]e ska Admanfra% a\as ) ule 79,

Ias ueso Vil Proc edure: and ures of

Appel ate Procedure.

Sec. 18.16.030(m) of the hill has the effect of amending Rule 9, Rule 79, and Rule
508 by prohibiting filing fees and court cost assessments in judicial bypass cases.
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Sponsor Statement
CSHB 37

Parental Consent for Minor's Abortion

House Bill 37 allows enforcement of existing law requiring parental consent before an
abortion can be performed on a minor. Parental consent is required under AS
18.16.010, approved by the legislature in 1970. However, a 1976 Attorney General's
Opinion declared the statute unenforceable as it lacks a judicial bypass provision
which would enable a minor to receive permission from a judge as an alternative to a
parent. Various Supreme Court decisions have held that judicial bypass is necessan/
if parental consent laws are to meet constitutional muster. HB 37 adds the necessary

bypass.

In other states, parental involvement laws have had a positive impact, reducing both
the number of abortions and the number of teen pregnancies. During the first six
years Minnesota's parental involvement law was in effect, the teen pregnancy rate fell
20.5 percent, teen abortions declined 27.4 percent, and the teen birth rate went down

12.5 percent.

HB 37 also upholds the rights of parents, which are uniquely disregarded in the area
of abortion. Parental consent is required for virtually every medical procedure. An
exception should not exist for abortion. In Alaska, young people under 18 a i not
considered mature enough to be served alcohol, buy cigarettes, or vote in elections.
Even marriage is not permitted unless a parent consents. But a teenager can obtain
an abortion, even one paid for by the State, and the parents are not required to be

notified of the fact.

A clear majority of Alaskans (78%) expressed support for parental consent legislation
considered in the 19th Legislature. Parental involvement laws are on the books in 38
states. These statutes are enforced in 27 of these states.
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Modified Sectional Analysis
House Bill 37

Parental Consent for Minor's Abortion

Section 1. Purpose and Legislative findings

e Intent of legislation is to protect the health and welfare of minors, foster and
preserve the familystructure as a viable social unit, and protect the rights of parents
to rear their children.

e The legislature finds that parents often possess information on the medical history
of the minor that is essential to a physician's or surgeon's medical judgement.

e The legislature also finds that minors stand to benefit from parental counsel; the
capacity to become pregnant and the capacity for mature judgment concerning the
wisdom of an abortion are not necessarily related.

Section 2: Amends Title 18 of Alaska Statutes (Health & Safety)

e Repeals existing language on parental consent [AS 18.16.010(a)(3)] and replaces
it with language requiring either parental consent or court authorization before an
abortion can be performed on an unemancipated minor. The bill establishes a
rebuttable presumption that an unmarried woman under 18 is unemancipated.

Section. 3: Establishes new sybsections under AS 18.16.010
| (kegulanton Iop /ibort\%nslﬁ ot

e Person who performs an abortion without obtaining the required consent is civilly
liable to the minor's parent(s) or guardian for compensatory and punitive damages.

e Itis an affirmative defense to prosecution if the person performing the abortion was
provided by the pregnant minor with false, misleading, or incorrect information

about age, marital slatus, or emancipation.



It is an affirmative defense to prosecution if the person performing the abortion
could not comply with the consent requirement because the continuation of the
pregnancy posed an immediate threat of serious risk to the life or physical health of
the pregnant woman, necessitating an immediate abortion.

Seﬂm{he%u stablispei\bnew sections under AS 18.16

ation of Abortions)

Sec. 18.16.020 provides that an abortion may not be performed on an

unemancipated minor unless...

1. one of the minor's parents or the minor's guardian has consented to the
procedure in writing; or

2. acourt has issued an order permitting the minor to consent to the abortion
without obtaining consent of a parent or guardian; or

3. acourt by its inaction has constructively authorized a minor to consent to the
abortion (see Sec. 18.16.030).

Sec. 18.16.030 outlines the procedure for seeking a court order (judicial bypass)
allowing a minor to consent to an abortion without first securing parental consent.
Complaints must be filed in superior court. Complaint must be under oath and
include a statement that the complainant is pregnant, unmarried, under age 18,
unemancipated, and wishes to have an abortion without obtaining parental
consent. In addition, the complainant must allege that she is sufficiently mature and
well-informed to make an abortion decision without parental consent and/or that
one or both of her parents or her guardian is abusing the complainant physically,
sexually, or emotionally; or that securing consent is otherwise not in the woman's
best interest. Sec. 18.16.030 also sets time limits for hearing complaints;
establishes an appeals process; requires appointment of an attorney for
complainants who have not retained counsel; pro.ides for the anonymity of the
complainant. If a court does ,iot act on a complaint within the time limits
established in the legislation, it shall be considered a "constructive order" allowing
the minor to consent to the abortion without the consent of a parent or guardian.

New subsectjon % was added to Sec. 18.16,030 [gage_ 7, lines 22-31 &_Rage 8,
lines 1-3].  This subsection prowde%thatt_he forms-and information enabl; g_a
minor to'seek judicial bygass must be available at every superior court, district
court, and magistrate location. It further prescribes that the information provided to
the minor must Include notification that no fI|In% fee Is reﬂuwed for the judicial
byﬁ)ass application, no court costs will be assessed against the minor, an attorney
will be appointed to the minor, and that the minor may request a telephonic hearing
on her complaint so that she need not be personally present in court.

Sec. 18.16.090 defines the terms "abortion" and "unemancipated".

Section 5. Amends Title 44 of Alaska Statutes (State Government)



e Sec. 44.21.410(a) is amended to require the Office of Public Advocacy to provide
legal representation for minors seeking a court order for an abortion without

parental consent.

Section 6. Repeals Alaska Statute 18.16.010(d)

e The existing definition of abortion under AS 18.16 (Regulation of Abortions) is
repealed (replaced with new definition @ Sec. 18.16.090).

Section 7: Amending Rule 40, Alaska Rules of Civil Procedure

e Sec. 18.16.030(c) of the hill has the effect of amending Rule 40 by setting time
limits for hearing judicial bypass cases.
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e Sec. 18.16.030(j) of the bill has the effect of amending Rules 204, 210, 212, and
213, by setting time limits for judicial bypass appeals, and also by liberally
modifying or dispensing with formal requirements for the form and content of

appellants' briefs.

Section 9: Amending Rule 512.5, Alaska Rules of Appellate Procedure

¢ Sec. 18.16.030(k) of the hill has the effect of amending Rule 512.5 by making
certain appellate records and papers confidential.

Secn%als% A]-ETJ ndm J? \%IEP oceaf#{é1 %%rglr%sfga%e 3\as a RRUI fos of
Appe fate Procedure.

e Sec. 18.16.030(m) of the hill has the effect of amending Rule 9, Rule 79, and Rule
508 by prohibiting filing fees and court cost assessments in judicial bypass cases.



Lea%ue of Women Voters of Anchorage
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February 27, 1997

The Honorable Joe Green, Chair
House Judiciary Committee
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Green:

The League ofWomen Voters of Anchorage opposes CSHB37. This bill is poor public
policy and we urge you to oppose it.

Thejudicial bypass procedure would not readily be available to minors. To have to apply to
a court for the petition, places them in an unfamiliar setting with little assistance. Some
minors may seek illegal abortions rather than face the process required by this legislation.
lllegal abortions can result in damage to the reproductive system and have resulted in death.
In addition, judicial bypass could be hazardous to the health of pregnant minors by delaying
treatment until the second trimester.

There are many reasons a young woman might avoid disclosure ofa pregnancy to a parent:
Physical and mental abuse, cultural ostracism, incest, rape, and poverty are only a few. We
should not erect barriers that prevent young people from seeking important health care.

The League ofWomen Voters believes in freedom of reproduction choice and the right to
privacy. Again, we urge you to oppose CSHB37.

Sincerely yours,



1200 AIRPORT HEIGHTS DRIVE. SUITE 27e
ANCHORAGE, ALASKA 99506
TELEPHONE: (907) 272-3366

FAX: (907) 272-0269

February 16, 1997 Reference: H.B. 37

Dear Representative Kelly:

I am a physician iIn private practice specializing in Tamily
medicine. 1 naturally treat many children and adolescents on a
daily basis. 1 need parental consent in order to even evaluate a

minor, much less perform a procedure.

It is totally incongruous to me that our State should allow an
abortion to be performed upon an adolescent or younger child
without parental consent. I have found that children even as old as
18 frequently cannot tell me their drug allergies or other details

of their medical history.

Teens and preteens tend to be short sighted in highly stressful
situations for many reasons, such as fear of iImmediate
consequences, with less appreciation of long term consequences. |1
have counseled teens with a crisis pregnancy. Abortion at those
times iIs a quick Fix; risks seem unimportant and something that

"won"t happen to me."

An unemancipated teen requires parental consent to allow me to
pierce their ears or take off a mole-very minor procedures which
are relatively very low risk. Abortion has serious potential risks
that can affect a young girl well into her adulthood. As you know,
in addition to the immediate risk of infection, bleeding and
perforation, there are long term effects such as the increased risk
of ectopic pregnancy and infertility, and possibly even an
increased risk of breast cancer-not to mention the possibility of
a post traumatic stress type syndrome which frequently occurs as
late as 7-12 years after abortion.

Parents must be required to consent to operative procedures
performed upon their children-abortion certainly should not be an
exception. There is of course judicial bypass for children who are
truly endangered by parental disclosure.

There is another effect upon public health which parental consent
for abortion has repeatedly caused, that should not be minimized.
States which require parental consent have lower teen pregnancy
rates. Isn"t it time to do something that will Jlower the teen

pregnancy rate for a change?

Sincerely yours,



Dr. Ilona J. Hodson Farr, M.D.
3945 Geneva Place

February 18, 1997

Represenative Pete Kelly
Alaska State Capitol Building
Juneau AK 99801

Dear Represenative Kelly:

— — - eum—gj -fetaale— fami ly ;phys”ician-;"'pra:cticin®g"“in"’An"chdra®ge. I
;haveiUifi-ended 'Xd Spr-actice nifedicihe-"sinde 1986. I am writing
to offer ray professional medical opinion in support of SB 24 and
HB 37, which require parental consent for abortions 1In women
under 18 years of age. | think it is very important for parents
to be involved in this life changing process.

I. think this would, deter, some teen pregnhancies, as abortion
could .inb"."ngei:" be "used as a""‘feecret form of birth control behind
pVEMI? 'S A often teens are rushed 1into this procedure
because®of IsiiocK“IF and time constraints and aren"t aware of
the true ramifications of this procedure.

I-u.Many teens seek abortions because of fear of parental
reaction, “*hs?" parents are often initially shocked, angry, and
embarrassed when their teens get pregnant; but most of them end
upshelpingiduring, .andx after pregnancy, and lookforward totheir
grandchildren.:;: Many Heens want to Kkeep their babies, but only
choose abortionl,because of pressure from boyfriends or fear of
parental reaction. Often 1t isn"t what they truly want. Many
end up pregnant again soon after an abortion because of
depression, and guilt feelings about destroying their previous
unborn children. -This:depression often recurs throughout their

life.

— Some women end up wigh. fertilityproblems.. later in life
because 'pf "prob®lemh relabedAb“kob™tioris,;"" including scarring from
the_pi~ocedure“Ixn "related to the _procedure, or
cervical ~incompetence | (whichi®causes®™ problems®™ in carrying Tfuture
pregnanciesd _ Alsb”V the sgvere emotional:"traupa associated with
the; terraination of a-pregnancy. ~m. ... ' i '

I “Arji. it..hard “to "believe: that parents are not involved in
the debi"siot™”invbi1ving7@a "“su"rbicaT procedure"‘“on the children they
are( 1egal'iyX7rQspbnsiti“le’™J. for . The® 1irisk Tof “"death from a
tefmTnat™idn " (file ., ah"labortidn) is 1 to 2 per 100,000 abortions,
whicb®"!. can."..increase ""to (about®™ 115 per 100,000 abortions with
teIrinipat”ieniy. < “rateft " bhce,” the baby 1i1a more Ffully
developed® .~ >, Thertiskidf. perforations of the uterus, which can
result, "in nerabrrhage,7’injury*"_to the®" bowel; ..infections, and may
result™inu”hysterectomy or death "is T per 1,000. Also, patients
can".Have "adverse "reactibns to anesthetics®, ranging from syncopy



to convulsions to anaphylaxis with death. Women can bleed
severely/ often, requiring 1V Tluids blood transfusions which

. macreakp- Llie- —a-equ -1 - hegatitriaz— CMV= and "other

blood borne diseases. Abortion 1is not a benign procedure and
parental consent should be vrequired, like i1t is for all other
surgeries.

I am not against all abortions, as there are many medical
reasons for them, but 1 feel strongly that women should have
parental consent before undergoing them and counseling from a
neutral agency showing what abortion does to a baby, what
parental responsibilities they will face caring for a child, and
their options regarding adoption. For rural areas, a video could
be used to convey this information followed by counseling from
maternal child health nurses, public health nurses, or even

village health aides. Enforcement of child support laws against
teenage males would also force them to take responsibility, and

= ——._..likewise~-help-decrease--fceenage pregnancy- rates-."— * — w» — -
87 .summary> “am ,"iir favor of parental consent as 1 feel it

would help deter teenage pregnancies; help teens make the wisest
choices for themselves and their families; help prevent decisions
to have an abortion based upon the shock, fear, and initial panic
reactions to pregnancy that teens commonly have; and prevent
teenagers from, making an uninformed and i1ll advised decision to
uhcle”~goa® serious!, med*gal procedure which can potentially be
fatal/Tor .result iin™"iaf.e™"ond medical aid/or“<”mental problems. IFf
y6 u~fTave any” questions,al‘ican be reached at miyWork phone number

\f\hllcleJJC:IB' 907 y561'-2i2:%7i!.0' i . : Vv, ; v;Ir\. D e

Sincerely, P , +1, |



LOUIS E. MAYER, M.D., A.P.C.

3300 PROVIDENCE DRIVE. SUITE 301
ANCHORAGE, ALASKA 99508
TELEPHONE (807) 563-3732

FAX (907) 561-4730
LOUIS E. MAYER. M.D., A.P.C. CHARLES E. MANWILLER. M.D.
Diplonnal».A/n#fic*neo»rcl<H Pmclic# Otptomal*. Am*rican Board ol Famly Pratclle*

Senator Loren Leman

Alaska State Capitol Building ¥
Room 115 hX N
Juneau, Alaska 99801 {I® T»

* February 18, 1997
|*1 f o * « \ »
Dear Senator Leman:

My name is Charles Manwiller, M.D. 1 have practiced medicine in
Anchorage since 1965; 1 delivered); bubies .until ten ycar. ago. | am a family

doctor. . i i -

| am writing to state my _Positio_n_ on Senate Bill 24. It is my .
understanding that this bill will .facilitate the involvement of parents in the

decision of a teenag_eFirl_ (under age 18) to have anabortion.
| am in favor of thislegislation, for the followingreasons:

|
1. An abortion is not without potential complications, A girl's parents
have a responsibility to know about and approve[a procedure which has
medical and emotional impact on a minor daughter. m

2. Confidentiality between child and parent, though applicable in the

arena of sexually transmitted disease, should be waved in abortion. The
parents need to “know. Abortion involves' the destruction of human life. The
unborn baby might have infinite value as a future member of the family.

. 3. | proFose Ihat avoidance of parental involvement at this critical time
in a teenager's life, while at the moment seemingly less threatening to the
pregnant teen, ultimately ?is moref divisive ;th'ari constructive ifl 'the parent- *

daughter. relationship — #ff *o
4, Medical personnel are quite concerned about obtaining parental

consent before treating a minor in almost every situation. Should ail event
containing the profound significance of an abortion be any less deserving of

parental ~ approval?
_ Thank you for your concern regarding this important family related
issue.

Sincerely yours,

6u- hi(Ty

XbflKl.es—E», Manwillcr-MJX.. sar

Ut 166 0185997/106 < 2E2ECO9706 96 £6-0-2  IUSTUMNVIUUBAWE 31 A0 INGS
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Alaska State Legislature
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N laska Jiiaie Nlegislature

While In Juneau

REPRESENTATIVE State Capitol
PETER KELLY Juneau. Alaska
Mailing Address: 99801-1182
119 N. Cushman, Suite 203 (907) 465-2327
Fairbanks, Alaska 99701
(907) 456-8161 House District 31
Rouse (®fRepresentatives
TO: ﬁeﬂresegtativz f]ean tte James, Chair
ouse State Affairs Committee.

FROM:  Representative Pete Kelly
DATE:  January 23, 1997
RE: CS for HB 37

HB 37 lowers the age for which consent is required from 18 to 16. |would like the
State Affairs Committee to offer the attached CS ammending HB 37 to require consent
for minors under the age of 18. This will change our bill to match SB 24 sponsored by

Senator Leman.
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CS FOR HOUSE BELL NO. 37( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KELLY, KOHRING, VEZEY, AND MULDER, Ogan, Dyson,
Martin

A BELL
FOR AN ACT ENTITLED
"An Act relating to a requirement that a parent, guardian, or custodian consent
before certain minors receive an abortion; establishing a judicial bypass procedure
by which a minor may petition a court for authorization to consent to an
abortion without consent of a parent, guardian, or custodian; amending the
definition of ‘'abortion’; and amending Rules 40 and 79, Alaska Rules of Civil
Procedure; Rules 204, 210, 212, 213, 508, and 512.5, Alaska Rules of Appellate

Procedure: and Rule 9, Alaska Administrative Rules."
IBE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

I * Section 1. PURPOSE; FINDINGS, (a) Itis the intent of the legislature in enacting this

| Act to further the important and compelling state interests of
I (1) protecting minors against their own immaturity;
[ (2) fostering the family structure and preserving it asa viable social unit;

-1- CSHB 37( )

New Text Underlined [DELETED TEXT BRACKETED]
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(3) protecting the rights of parents to rear children who are members of their
household; and

(4) protecting the health of minor women.

(b) The legislature finds that

(1) immature minors often lack the ability to make fully informed choices that
take account of both immediate and long-range consequences;

(2) the physical, emotional, and psychological consequences of abortion are
serious and can be lasting particularly when the patient is immature;

(3) the capacity to become pregnant and the capacity for mature judgment
concerning the wisdom of an abortion are not necessarily related;

(4) parents ordinarily possessinformation essential to a physician's or surgeon’s
best medical judgment concerning the child;

(5) parents who are aware that their minor daughter has had an abortion may

betterensure that the daughter receives adequate medical attention after the abortion;
(6) parental consultation is usually desirable and in the best interest of the

minor; and
(7) parental involvement legislation enacted in other states has shown tohave
a significant effect in reducing abortion, birth, and pregnancy rates among minors.
* Sec. 2. AS 18.16.010(a) is amended to read:
(a) An abortion may not be performed in this state unless

(1) the abortion is performed by a physician or surgeon licensed by the
State Medical Board under AS 08.64.200;

(2) the abortion is performed in a hospital or other facility approved for
the purpose by the Department of Health and Social Services or a hospital operated by
the federal government or an agency of the federal government;

(3) before an abortion is knowingly performed on an unmarried,
unemancipated woman under 18 vears of age, consent has heen given as required
under AS 18.16.020 or a court has authorized the minor to consent to the abortion
under AS 18.16.030 and the minor consents; for purposes of enforcing this
paragraph, there is a rebuttable presumption tlhat a woman who is unmarried and
under 18 vears of age is unemancipated [CONSENT HAS BEEN RECEIVED
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FROM THE PARENT OR GUARDIAN OF AN UNMARRIED WOMAN LESS

THAN 18 YEARS OF AGE]; and
(4) the woman is domiciled or physically present in the state for .

days before the abortion,
* Sec. 3. AS 18.16.010 is amended by adding new subsections to read:

(e) A person who performs or induces an abortion in violation of (a)(3) of this
section is civilly liable to the pregnant woman and the woman's parents, guardian, or
custodian for compensatory and punitive damages.

(f) It is an affirmative defense to a prosecution or claim for a violation of
(a)(3) of this section that the pregnant woman provided the person who performed or
induced the abortion with false, misleading, or incorrect information about the
woman's age, marital status, or emancipation, and the person who performed or
induced the abortion did not otherwise have reasonable cause to believe that the
pregnant woman was under 18 years of age, unmarried, or unemancipated.

(g) Itisan affirmative defense to a prosecution or claim for violation of (a)(3)
of this section that compliance with the requirements of (a)(3) of this section was not
poss.ble because an immediate threat of serious risk to the life or physical health of
the pregnant woman from the continuation of the pregnancy created a medical
emergency necessitating the immediate performance or inducement of an abortion. In
this subsection, "medical emergency" means a condition that, on the basis of the
physician's or surgeon's good faith clinical judgment, so complicates the medical
condition of a pregnant woman that

(1) an immediate abortion of the woman's pregnancy is necessary to
avert the woman's death; or
(2) a delay in providing an abortion will create serious risk of
substantial and irreversible impairment of a major bodily function of the pregnant
woman,
* Sec. 4. AS 18.16 is amended by adding new sections to read:

Sec. 18.16.020. Consent required before minor's abortion. A person may
not knowingly perform or induce an abortion upon a woman who is known to the
person to be pregnant, unmarried, under 18 years of age, and unemancipated unless,

3 CSHB 37( )
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before the abortion, at least one of the following applies:

(1) one of the woman’s parents or the woman's guardian or custodian

has consented in writing to the performance or inducement of the abortion;

(2) acourt issues an order under AS 18.16.030 authorizing the woman

to consent to the abortion without consent of a parent, guardian, or custodian and the

woman

consents to the abortion; or
(3) a court, by its inaction under AS 18.16.030, constructively has

authorized the woman to consent to the abortion without consent of a parent, guardian,

or custodian and the woman consents to the abortion.

woman
wishes

Sec. 18.16.030. Judicial bypass for minor seeking an abortion, (a) A
who is pregnant, unmarried, under 18 years of age, and unemancipated who
to have an abortion without the consent of a parent, guardian, or custodian may

file a complaint in the superior court requesting the issuance of an order authorizing
the woman to-consent to the performance or inducement of an abortion without the

consent of a parent, guardian, or custodian.

(b) The complaint shall be made under oath and must include all

following:

(1)  a statementthat the complainant is pregnant;
(2) a statementthat the complainant is unmarried, under 18 years of

age, and unemancipated,;

(3) a statement that the complainant wishes to have an abortion without

the consent of a parent, guardian, or custodian;

CSHB 37( )

(4) an allegation of either or both of the following:
(A) that the complainant is sufficiently mature and well enough
informed to decide intelligently whether to have an abortion without the

consent of a parent, guardian, or custodian; or
(B) that oneor both of the woman's parents or the woman's

guardian or custodian wasengaged in a pattern of physical, sexual, or
emotional abuse against the woman, or that the consent of a parent, guardian,

or custodian otherwise is not in the woman's best interest;
(5) a statement as to whether the complainant has retained an attorney

-4-
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and, if an attorney has been retained, the name, address, and telephone number of the

attorney.
(c) The court shall fix a time for a hearing on any complaint filed under (a)

of this section and shall keep a record of all testimony and other oral proceedings in
the action. The hearing shall be held at the earliest possible time, but not later than
the fifth business day after the day that the complaint is filed. The court shall enter
judgment on the complaint immediately after the hearing is concluded. If the hearing
required by this subsection is not held by the fifth business day after the complaint
is filed, the failure to hold the hearing shall be considered to be a constructive order
of the court authorizing the complainant to consent to the performance or inducement
of an abortion without the consent of a parent, guardian, or custodian, and the
complainant and any other person may rely on the constructive order to the same
extent as if the court actually had issued an order under this section authorizing the
complainant to consent to the performance or inducement of an abortion without such

consent.
(d) If the complainant has not retained an attorney, the court shall appoint an

attorney to represent the complainant.

(e) If the complainant makes only the allegation set out in (b)(4)(A) of this
section and if the court finds by clear and convincing evidence that the complainant
is sufficiently mature and well enough informed to decide intelligently whether to have
an abortion, the court shall issue an order authorizing the complainant to consent to
the performance or inducement of an abortion without the consent of a parent,
guardian, or custodian. If the court does not make the finding specified in this
subsection, it shall dismiss the complaint.

(0 If the complainant makes only the allegation set out in (b)(4)(B) of this
section and the court finds by clear and convincing evidence that there is evidence of
a pattern of physical, sexual, or emotional abuse of the complainant by one or both of
the woman's parents or the woman's guardian or custodian, or that the consent of the
parents, guardian, or custodian of the complainant otherwise is not in the best interest
of the complainant, the court shall issue an order authorizing the complainant to
consent to the, performance or inducement of an abortion without the consent of a

5. CSHB 37( )
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parent, guardian, or custodian. If the court does not make the finding specified in this
subsection, it shall dismiss the complaint.

(g) If the complainant makes both of the allegations set out in (b)(4) of this
section, the court shall proceed as follows:

(1) the court first shall determine whether it can make the finding
specified in (e) of this section and, if so, shall issue an order under that subsection; if
the court issues an order under this paragraph, it may not proceed under (f) of this
section; if the court does not make the finding specified in (e) of this section, it shall
proceed under (2) of this subsection;

(2) if the court under (1) of this subsection does not make the finding
specified in (e) of this section, it shad proceed to determine whether it can make the
finding specified in (f) of this section and, if so, shall issue an order under that
subsection; if the court does not make the finding specified in (f) of this section, it
shall dismiss the complaint.

(h) The court may not notify the parents, guardian, or custodian of the
complainant that the complainant is pregnant or wants to have an abortion,

(i) If the court dismisses the complaint, the complainant has the right to appeal
the decision to the supreme court, and the superior court immediately shall notify the
complainant that there is a right to appeal.

(j) If the complainant files a notice of appeal authorized under this section, the
superior court shall deliver a copy of the notice of appeal and the record on appeal to
the supreme court within four days after the notice of appeal is filed. Upon receipt of
the notice and record, the clerk of the supreme court shall place the appeal on the
docket. The appellant shall file a brief within four days after the appeal is docketed.
Unless the appellant waives the right to oral argument, the supreme court shall hear
oral argument within five days after the appeal is docketed. The supreme court shall
enterjudgment in the appeal immediately after the oral argument or, if oral argument
has been waived, within five days after the appeal is docketed. Upon motion of the
appellant and for good cause shown, the supreme court may shorten or extend the
maximum times set out in this subsection. However, in any case, if judgment is not
entered within five days *fter the appeal is docketed, the failure to enter the judgment

6*
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shall be considered to be a constructive order of the court authorizing the appellant to
consent to the performance or inducement of an abortion without the consent- of a
parent, guardian, or custodian, and the appellant and any other person may rely on the
constructive order to the same extent as if the court actually had entered ajudgment

under this subsection authorizing the appellant to consent to the performance or

inducement of an abortion without consent of another person. In the interest of justice,
the supreme court, in an appeal under this subsection, shall liberally modify or

dispense with the formal requirements that normally apply as to the contents and form

of an appellant's brief.

(k) Each hearing under this section, and all proceedings under (j) of this
section, shall be conducted in a manner that will preserve the anonymity of the
complainant. The complaint and all other papers and records that pertain to an action
commenced under this section, including papers and records that pertain to an appeal
under this section, shall be kept confidential and are not public records under
AS 09.25.110 - 09.25.120.

(1) The supreme court shall prescribe complaint and notice of appeal forms that
shall be used by a complainant filing a complaint or appeal under this section. The
clerk of each superior court shall furnish blank copies of the forms, without charge,
to any person who requests them.

(m) A filing fee may not be required of, and court costs may not he assessed
against, a complainant filing a complaint under this section or an appellant filing an
appeal under this section.

Sec. 18.16.090. Definitions. In this chapter,

(1) "abortion" means the use or prescription of an instrument, medicine,
drug, or other substance or device to terminate the pregnancy of a woman known to
be pregnant, except that "abortion" does not include the termination of a pregnancy if

done with the intent to
(A) save the life or preserve the health of the unbom child;

(B) deliver the unbom child prematurely to preserve the health
of both the pregnant woman and the woman's child; or
(C) remove a dead unbom child;

2 CSHB 37( )
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(2) "unemancipated" means that a woman who is unmarried and un

18 years of age has hot done any of the following:
(A) entered the armed services of the United States:

(B) become employed and self-subsisting;
(C) been emancipated under AS 09.55.590; or
(D) otherwise become independent from the care and control of

the woman's' parent, guardian, or custodian.

* Sec. 5. AS 44.21.410(a) is amended to read:

(a) The office of public advocacy shall
(1) perform the duties of the public guardian under AS 13.26.360 -

13.26.410;
(2) provide visitors and experts in guardianship proceedings under

AS 13.26.131;
(3) provide guardian ad litem services to children in child protection

actions under AS 47.17.030(e) and to wards and respondents in guardianship
proceedings who will suffer financial hardship or become dependent upon a
government agency or a private person or agency if the services are not provided at

state expense under AS 13.26.112;

(4) provide legal representation in cases involving judicial bvpass
procedures for minors seeking abortions under AS 18.16.030, in guardianship
proceedings to respondents who are financially unable to employ attorneys under
AS 13.26.106(b), to indigent parties in cases involving child custody in which the
opposing party is represented by counsel provided by a public agency, to indigent
parents or guardians of a minor respondent in a commitment proceeding concerning
the minor under AS 47.30.775;

(5) provide legal representation and guardian ad litem services under
AS 25.24.310; in cases arising under AS 47.15 (Uniform Interstate Compact on
Juveniles); in cases involving petitions to adopt a minor under AS 25.23.125(b) or
petitions for the termination of parental rights on grounds set out in
AS 25.23.180(c)(3); in cases involving petitions to remove the disabilities of a minor
under AS 09.55.590; in children's proceedings under AS 47.10.050(a) or under

8-
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AS 47.12.090; in cases involving appointments under AS 18.66.100(a) in petitions for
protective orders on behalf of a minor; and in cases involving indigent peisons-who
are entitled to representation under AS 18.85.100 and who cannot be represented by

the public defender agency because of a conflict of interests;
(6) develop and coordinate a program to recruit, select, train, assign,

and supervise volunteer guardians ad litem from local communities to aid in delivering
services in cases in which the office of public advocacy is appointed as guardian ad

litem;
(7)  provide guardian ad litem services in proceedings under

AS 12.45.046;

(8) establish a fee schedule and collect fees for services provided by
the office, except as provided in AS 18.85.120 or when imposition or collection of a
fee is not in the public interest as defined under regulations adopted by the

commissioner of administration:
(9) provide visitors and guardians ad litem in proceedings under

AS 47.30.839;
(10)  provide legal representation to indigent parents under

AS 14.30.195(¢).

* Sec. 6. AS 18.16.010(d) is repealed.
* Sec. 7. AS 18.16.030(c), added by sec. 4 of this Act, has the effect of amending Rule

40, Alaska Rules of Civil Procedure, by setting a specific timetable for hearing certain cases.

* Sec. 8. AS 18.16.030(j), added by sec. 4 of this Act, has the effect of amending Rules
204, 210, 212, and 213, Alaska Rules of Appellate Procedure, by establishing specific time
imits applicable to certain appeals and by instructing the supreme court to modify or dispense

with formal requirements applicable to certain briefs.
* Sec. 9. AS 18.16.030(k), added by sec. 4 of this Act, has the effect of amending Rule

512.5, Alaska Rules of Appellate Procedure, by making certain appellate records and papers

confidential.
*Sec. 10. AS 18.16.030(m), added by sec. 4 of this Act, has the effect of amending Rule

9, Alaska Administrative Rules, Rule 79, Alaska Rules of Civil Procedure, and Rule 508,
Alaska Rules of Appellate Procedure, by prohibiting filing fees and assessment of court costs

9- CSHB 37( )
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February® 19, 1997
Kimberly Miller

332U Nowell Avc., Apt. 4
Juneau. AK 99801
586-1569

Representative Joseph Green
State Capitol Rm. 118
Juneau. AK 99801

Dear Representative Green:

I am writing to express my stronn opposition to HB 37 regarding requiring parental consent for minors
seeking an abortion. | feel that HB 37 is an attempt to end safe and legal abortions by erecting
insurmountable barriers for young women. The argument that HB 37 would enhance teen-parent
communication is inaccurate. The following is a list of reasons why | am adamantly opposed to HB 37:

* Studies have shown that nationally the majority (61°0) of minors who have abortions do so with at least
the knowledge of one parent. The younger the minor the more likely she is to voluntarily discuss the
abortion with a parent. The study looked at states without parental consent laws.

* Studies liave shown that parental consent laws do not encourage young women to tell their parents. The
minority of minors who do not tell their parents come from families where communication is difficult or
dangerous due to a variety of circumstances. The beliefthat telling their parents would result in further
abuse, family violence or increased drug/alcohol use for example is real. Thus, HB 37 would act to further

victimize these young women.

* The judicial bypass process is not an adequate safety valve for these young women. The judicial process
can be a fearful, aaxiety and shame producing experience where a young woman who is already in a
vulnerable and difficult situation is subjected to ftirthcr barriers in finding a resolution to her situation.
Thejudicial system is not an appropriate venue for this type of decision to be made.

* Minors in rural .Alaska will have to maneuver additional obstacles to receive a safe and legal abortion if
1B 37 is enacted. If the young woman’s situation was such that she could not tell her parents she would be
forced to go to a local judge who more that likely knows her to seek ajudicial bypass. The process,
coupled with the fact that she already has to travel to a strange place to receive an abortion, makes young
women in rural communities even more penalized by HB 37.

The net effect of HB 37 will be to chip away at women's legal right for a safe abortion. .After enacting a
parental consent law in Minnesota the state had a 18°0 increase in second-trimester abortions among
minors, and the birth rate in Minneapolis for 15-17 year olds increased by 38.4°0. These statistics show
how detrimental HB 37 will be for Alaskan's. | urge you to take Alaska in a safe, healthy and positive
direction rather than cause more hardship for Alaska's children and families.

Thank you.
Kimberly Miller, MSW
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February 16, 1997

Scuator Joe Green
Chair, House Judicia.y
Capitol Bldg

Juneau AK 99811

Dear Hcpresentaljvc Green and Members of House Judiciary Committee:

1am a voter in House District 26, Senate District M. | am writing this
letter to let you know tliat 1 am opposed to CSHE37 concerning parental
consent for abortion for girls under the age of 18. My reasons are listed

below.

1) Apparently the legislature hopes this bill will compel family
communication and reduce the numbers of teen pregnancy and abortion.
However, statistics from other states make it clear that this type legislation

will hkely serve no such purpose.

1 obtained some information from Planned Parenthood and learned that in
Michigan a similar law was passed and the teen pregnancy rates actually
incrcosed by over 5%.

As for tccn abortion rates, when a similar law was passed in Missouri, the
girls went to Kansas to get their abortions. The abortion rate in Kansas

rose 62%.

In Massachusetts, after a similar law was passed, the pregnant teens went to
another state. During the first month of this Massachusetts law, the number
of teens who left lllie state increased by 300%. Eight months after this law
went into effect, Massachusetts teens traveled at an average of 91 a month.

In several states including New York, Missouri and Minnesota, there was a
substantial increase (close to 1/3 of the eases) in late (which of course arc
more dangerous) abortions for teens.

2) This hill will obviously cause a cost burden and caee-load burden to the
courts. There will he a need to monitor the time lines for the cases and to
provide an attorney in most, if not all, cases. | understand there is a fiscal
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Chairman Green
Page 2

note with this bill, but I wonder if it will be large enough to cover the costs
involved. 1keep hearing that the courts are already overburdened with
case-load and 1wonder what the overall fiscal impact really is. | also
wonder if this legislation will effect other peoples rights to a speedy trial.

3) | think this legislation is unnecessary particularly in light of the
information provided by the Chicago Attorney, Ms Kohler (spell?) that was
presented at the February 11* SA hearing on this matter. She slated that
only a very email number of girls who petitioned the court for abortion
without consent were denied (1 recall it was around 61) out of over 3,600
— I’'m not exactly sure of the numbers, but this is close). The rest of them
were successful in their petition. It seems that the court expenses involved
here are -lot worth the trouble.

It is also my understanding that the greater majority of young girls in this
state already obtain parental consent before they abort a fetus anyway.

This legislation appears to attempt to get teenagers to talk to their parents
and this should be handled through good parenting skills that would include
dialog about sex before marriage.

4) We have all beard stories about how some girls would literally rather die
than to tell their parents they are pregnant and many of them do through
suicide and self abortion w they arrange illegal life-threatening abortions

performed by incompetent people.

There must be a provision included in this bill to assure protection of the

girls who reluctantly come forward to their parents. There should also be
some assurance that girls who are emancipated by their parents as a result
of the pregnancy or the request for abortion are able to obtain some type

of public assistance to assure their survival.

5) The legislation places the entire burden of the episode directly on the
shoulders and minds of the girls and their families and the males apparently
do not have to lake any responsibility for impregnating them.
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Tlic boy involved nmst also be required to notify his parents, and he aud
his parents must take responsibility (including financial responsibility) in tlie
matter. Keeping in mind, of course, the ultimate decision lies with the one

whose body il is that is carrying the fetus.

6) Our bodies arc our own and each person should be able to make
decisions (especially medical decisions) on his or her own.

7) Shades of discrimination creep np in this bill. Not only toward the
female population but perhaps Alaskan Natives and others who live in rural
areas and are unable to obtain court petitions and assistance that we enjoy
in the larger cities.

In closing, | «m sure there arc a number of other issues that | have not
addressed such as the impact on the medical community, school officials,
individual rights of privacy, etc., bnt | hope the information | have
provided will encourage yon to withdraw this legislation from the process.

| very much appreciate your consideration of my views on this important
legislation.

PO Box 390800
Anchorage AK 99519-0808
Tel 248-3402 *fax 248-4068
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Alaska State Legislature v

Please enter into the record my testimony to the _
committee name

committee on H& 37 dated . fe ItuM,

bill/subject
2/10/97

Parental consent laws endanger teens’ lives. We would all like to live in a
world where all children could freely consult with their parents about what
Is happening in their lives. However, it is a fact that some teens live in
dangerous situations, they justifiably fear abuse, neglect, death and other
horrific scenarios if they had to admit to their parents that they were
pregnant and choosing a legal procedure to terminate their pregnancy.

Fortunately, parents have thousands of opportunities to open
communication with their teenagers, and to show them that they can be
trusted, empathetic and suppoidve as parents. This is the kind of family
communication that, for many, prevents the need for abortion in the first
place. This is where the communication ought to happen; communication
should not be legislated into the lives of families by laws like parental

consent.

Sl
Diana J. Kushner, Sitka .Alaska

Signed: .
Testifier

Representing (Optional)
Address

Phone No.

TOTAL P.01



February 8, 1997

Dear Members ofthe House State Affairs Committee:

The Juneau Coalition for Pro-Choice (JCPC) would like to go on record opposing
the passage o fHB 37 which would restrict ayoung woman's ability to act on her Constitutionally
protected right to choose. JCPC strongly encourages all young women who become pregnant,
and the putative fathers, to discuss oFmons with their parents if they are able, but such
communication cannot be achieved through passage of this bill. The majority ofyoung women
who do not involve their parents in making decisions about a pregnancy have problems with their
family which precludes discussion about the issue. HB 37 only serves to put minors at risk.

Judicial bypass procedures are not the answer either, as this option is intimidating
to ayoun? woman and only results in delay which makes an abortion riskier if the minor gets
approval from thejudge for an abortion. As an appellate court in California stated * theHudlmal
bgpa_ss procedure creates a substantial obstacle whose only effect is to hinder the minor from
obtaining an abortion. Whethera minor is ca_?able or giving informed consent to undergo an
abortion is a question which can be more easily decided by a physician than ajudge.” Thejudicial
bypass is particularly unworkable in Alaska where rural communities may not have access to a

court, resulting in a law that unreasonably impacts rural Alaskans.

~ HB 37 does not protect young women who are at risk from physical or emotional
abuse by their parents and unconstitutionally restricts a young woman'’s right to choose to
terminate a pregnancy.

Sincerely,

Shannon O'Fallon
President
Juneau Coalition for Pro-Choice

JCPC * P.0. Box 22860 * Juneau. Alaska 99802



; Robert G. Thompson, M.D., FA.C.O.G.

Reptoductwt Surgeon * Society of Reproductive Surgeons
D:plcmale - -Imfncan 3ard o/Obslttncs and Gyntcoiogy FAX: 0907) <465-3973

Catherine A. Thompson, R.N., M.S.N.

Advanced Nurse Practitioner

February 18, 1997

The Honorable Loren Leman
Senator - State of Alaska
Juneau, Alaska 99811

ATTENTION: Mike Pauley Rc: Written Testimony
SB 24 and HB 3?
Dear Senator Leman and Judiciary Committee Members:
My name 1is Robert Thompson. I ama physician and surgeon specializing
in obstetrics, gynecology,infertility, and reproductive surgery. 1"ve

read numerous ocher tesoimonies of ocher physicians, colleges, societies,
and organizations regarding the issue of parental consent for minors
before proceeding with an elective surgical procedure, 1in this case,

as an "abortion." There seems to be three major objections physicians
and various organizations have 1in regards to accepting this bill.

First, the legal obligations and consequences of violating this
obligation. Being a practicing physician does not exempt physicians

of the numerous and extensive responsibilities to Che law and the
numerous consequences Tfor violations.to such responsibility within the

practice of medicine. Any argument with regards tm _riminalizadion
versus aspects of practicing medicine need only to be considered in this
light. It is difficult for me to understand why a surgical procedure

such as abortion could have ever come to be considered an exempt
procedure for parental consent when 1its consequences can include
significant life-threatening and permanent complications which could

include death, sterility, infection, and psychological difficulties.
While those complications are usually considered to be fairly rare,
they exist. The treatment of complictions after an abortion 1is com—
pleted would also require parental consent, therefore, |1 feel 1id is in

the best interest of a physician practicing medicine to involve a
responsible guardian or parent in the consent for this surgical

procedure.

The second objection involves physician concerns about breach of
confidentiality. Again, this 1is an exceedingly weak argument and
continues to be so in all levels of the practice of medicine. Id
remains bhe patient®s Gthat is the teenager) responsibility to
inform and involve the parents with regards to the diagnosis and

treatment of this medical problem.

A Professional Corporation. 4001 Dale Street, Suite 117, Anchorage, Alaska 99508
(907) 582-5328. FAX (907) 562-4363. Fertility (907) 562-3562



Senator Leman et al:
February. 18, 1-.99?

Page Two
As a loving father, 1 cannot imagine nob being able to be there to
support and help with my daughter®s decisions 1in this regard. While

I recognize thab this 1is not" the attitude that all parenbs take, 1 have
to believe it is the ideal and standard with which society should
expect from parents, not an attitude of judgement.

no place in this bill does the confidentiality of bhe
physician/patient relationship necessarily have to be abridged by the
physician. It remains the minor(<s) responsibility to be involved with
the parenttfls) or legal guardian and the court when such a-edecision
regarding this surgical procedure 1is deemed necessary.

In summary, in

Finally, bhe question which has not been completely considered 1is that

of Tinformed consent._" The courts have consistently upheld the right

of the parehos. to be.responsible for medical care and decisions re—
garding their minor child(lren) with regards to surgical procedures.

In a large manner, this may be considered to be contributed to by the
ability of adults to help assure adequate, 1informed decisionmaking.

Part of becoming an adult 1is learning Co accept the consequences of

our decisions. Part of being a parent is to allow our childfiren) to begin
to make decisions and to learn to accept the consequences and responsi—
bility for those decisions. Hopefully, this bill will stand on 1its own
merit, continuing bo re-injecbh a balance of responsibility on physicians
and parenbs with regardseto.bhe impact of sexuality and teenage pregnancy

on our society and to begin do respond accordingly.

I hope this information 1is helpful and encouraging bo the adoption of
this, bill on the simple premise that parental guidance is desirable in

our society.

Reproductive Surgeon

P.S. I ¥e lefb out all the statistics.
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MEMORANDUM
TO: House Judiciary Committee
FROM: Representative Pete
DATE: 6 March 1997
RE: House B ill 37

Minnesota Statistics

Thexe was some confusion about the quoted statistics of parental involvement laws
at yesterdays hearing. | have attached some additional information.

When Minnesota's parental notice law was in effect from 1981 to 1986, the
pregnancy rate for teens 17 and under declined 20.5 percent. In addition, the
pregnancy rate for teens age 18 and 19 declined by 25.4 percent during the same
period. However, the pregnancy rates in both categories substantially increased
between 1975 and 1980, the five years preceding enactment of the law.

The sourceof this data is the Minnesota Department of Health. Thisdata was
analyzed in a 1991 article in the AmericanTournal of PublicHealth. The authors

concluded:

These data suggest that parental notification facilitated
pregnancy avoidance in 15-17 year-old Minnesota women.
Abortion rates declined unexpectedly while birth rates continued
to decline in accordance with a long-term trend.

Angela Salerno alluded to an 18 percent increase in second-trimester abortions in
Minnesota. | do not know the source of her statistic but cannot find it anywhere
else. | have attached a chart from the American Journal of Public Health including
the abortion rate, early abortion rate and late abortion rate for the state of Minnesota.



You will find that there was an overall decrease in the rate of second-trimester
abortions.

The final statistic that was tossed around was a reference by Angela Salerno and
Alice Johnstone that under the Minnesota notification statute, the birth rate for 15-
17 year-olds in Minneapolis rose 38.4 percent. This statistic is addressed in the
Hodgson v. Minnesota case. The teenage population of Minneapolis makes up only
6 percent of the teenagers in Minnesota and it was shown that the increase in birth
rate was unique to Minneapolis and did not occur in Minnesota in general. Further,
it was found that the increase in birth for these teens was confined to the minority
population, specifically the Asian-Pacifics. | have attached these findings.

I would like to remind committee members, however, that we are not debating
statistics. The issue at hand is still parental rights and these statistics just serve to
reinforce the need for this legislation.



Impact of the Minnesota Parental
Notification Law on Abortion

and Birth

James L Rogers, PhD, Robert F. Boruch, PhD, George B. Stoms, BA, and
Dorothy DeMoya, DNSc

The pre-enactment to post-enact-
mcnt increase in the proportion of late
(> 12 weeks) to early (S 12 weeks) abor-
tions was greater for 15-17 than for 20-44
year-old women. At least two hypotheses
may explain this finding. First, the law
may have been more successful in pre-
venting preghancy among minors who
would have had cariy abortions than
among minors who would have had late
abortions. A second possibility is that the
law caused delays for agreater percentage
of a declining number of minors seeking
abortions. Regardless, the claim that the
(aw caused more miners to obcain late
abortions is unsubstantiated. In fact, the
reverse is true. For 3gcs 15-17the number
of late abortions per 1,000 women de-
creased following the enactment of the
law. Therefore, an increased medical haz-
ard due to a rising number of late abortions
was not realized.

Amprican Journal of Public Health, March 1991, Vol. 81, No.
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Outoom#
M- urn
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18-10
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1978
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021
0.15
an

and

1078

16-50
23-92
9-55

10.64
5238
7248

084
035
0.13

1231
2431
8.46

289
491

1.10

029
0.20
an

1977

1880
3127
1148

19.82

a.10
75.79

o

(o]

o

14.73
2330
10.23

338
520
125

0.28
021
0.12

G*tmi tor MMOMW orm 1*7* to 1««T

1978
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111. run contention th at tiih notice i.aw IN-
CREASED 1I1IUTIIS TO TEENS IS IIASEI) ON STA-
TISTICS FOIt ONLY THE MMITEI) AItEA OF THE
MINNEAPOMS CITY MMITS AND THESE MUST
HE VIEWED WITHIN THE CONTEXT OF OTHER
DEMOGRAPHIC I'IENOMENA IN IMINNEAI'OMS
AND THROUGHOUT THE STATE.

The plsiiilllfT clinicn claim lluit the uollco Inw caused
n HH.dIncrease jn the liirlli rule In loons iij;o0 15-17 liy
relying on n 38110 increii.se in Hie liirlli rnle for teens
»§« 15-17 in Mhmenpnlls helwecn J080-8'!. Pet.Dr. nt
12.  Plninliir.s, purporting to quote Edword Elilinger of
(lie Minneapolis Dept, of lunlth, nrgue Hint Hie notice
Inw "was Hie only fnclnr Hint uniquely nflucted the flfleon
to Hovunleen yonr old age group which could expinin flic
dUrei'ouro.” Pul.Hr. nt 12. Elilinger, In fuel, did not sny
lliul. it won llie "only" fnctor; lie nnld merely Hint it
"would he mi iinportunl fnctor.” T. 2030-31.

. As lids Court staled recently in Webster V. Reproduc-
tive llc.aUlt Sorvirrfl, Inc., 100 s.cl. 3040, 3050 (1089),
the slides may "mnhe a value judgment favoring cliild-
hirlli over nhnrlion." Thus, the fncl that the notice Inw
may have mummied hlirlhs lo Icons nfTocled by (he law
is not a eiiuslllulloiinl Indiciment ngninst the law. Such
a fncl. would merely imply that parental influence, as
required by the Inw, had encouraged teens In give liirlli
rather than abort. Such parental guidance is hardly a
result which violates llie Constitution. Hut, in fact, the
data undermine (lie claim Hint Ihe notice law caused in-



28

creased births lo Icons either in Minnesota generally or
in Minneapolis specifically.

The clinics' assertion resls entirely on ilala gathered
from the Minneapolis Department of Health concerning
residents of the City of Minneapolis only. . 1. 13xh.
IHi; T. 2072 (Dr. Paul Gunderson). The data do show
an increase of 38.4% between 1980-84 in births lo teens
between the age of 15-17 who are residents of Minne-
apolis. See Table 5. For 198U-87, the liirlli rule of Min-
neapolis teens aged 15-17 Is 3111, 41.2, 42.7, 47.3, 54.1,
58.2, 02.2, 04.5, respectively. When seen within the con-
text of demogro <liic statistics throughout Minnesota and
within demographic changes in Minnesota in (lie HIKO's,
however, the allegation (bat the Increase is due lo the no-
tice law is doubtful.

Initially, if is important to resll/o that Irens who are
residents of Minneapolis malic up roughly only 57/. of
(he teen population of Minnesota. In 11)81, the 15-17 year
old female population for Minnesota was 107,784, while
the female population in Minneapolis for ages 15-17 was
only 0,548. Thus, the 38.4% Increase in the birth rale
in Minneapolis was limited to 0°< of the slate’s popula-
tion of 15-17 year olds.

M.nlislii-a Througlinul Minnesnla show Unit llie 98.1'/,‘
increase in the birth rate lo Minneapolis residents age
15-17 between 11)80 and 1084 was unique to Minneapolis
and did not occur in metropolitan Minneapolis nr in
Minnesota in general, as Table 5 and Figure 5a show.
Sea also T. 2073-74 (Dr. Paul Gunderson). The birth
rales for ages 15-17 in years 1080-1081! in metropolitan
Minneapolis are 174, 17.2, 172, 151, 17.4, 115 17.8.
And the birth rale for ages 15-17 between 1080-8(1 in
Minnesota as a whole is 17.5, 17.5, 15(1, 14.(1, 1(11 15.1,
5@ In addition, Minneapolis diners in liirlli rale from
other geographic regions in Minnesota for other age
groups besides 15-17, particularly for ages 10-14, 18-10,
and 25-34, as Table 5 and Figures 5b-5e show. Finally,
(lie Minneapolis birth rale for 15-17 year olds conliniies
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to climb throughout 1180 and 1987, even after Hie notice
law was enjoined in March, 19811

The number of births to teens as a percentage of all
births in Minneapolis must also be considered. In Table
7 and Figure 7a, it is npparent that the percentage of
births to minors in Minneapolis is lower Hum that found
In the nation generally, but exhibits a romnrhnhly par-
allel trend lo llie national trend over time. The selective
increase In liirlli rate in Minneapolis is reflected in the
Minneapolis line in Figure 7a, insofar as Hie percentage
of total births to teen births in Minneapolis rises con-
trary to the national and statewide trend between 1985-
1987. 13ut (bis increase occurs later Hum we would ex-
pect were It a result of a law enacted in J981. The real in-
crease in llic percent of birllis lo minors does not happen
until several years later: 1985, 198(1, and 1987, when the
Inw was no longer In effect. The Increase In the 15-17
year old Minneapolis liirlli rale during 1981-83 is not
accompanied by an increase in births lo minors as a per-
centage of total births. This clenrly parallels both llie
Minnesota and national trends in its decline during 1981-
83. The opposing trends in Minneapolis in birth rate lo
minors 15-17 (Figure (in) and percent of birllis to lllinois
(Figure 7a) liidlciile [lluil liirlli rales ninat have been
increasing in general in Minneapolis from 1981-83, re-
gardless of age. This indicates that the increase In liirlli
rales In Minneapolis lo minors during lhe enactment
period of the notice law was merely part of a larger trend
effecting all minors and ndull women, including those not

subject to Hie law.

Moreover, the increase in birllis for Minneapolis teens
age 15-17 leads lo a different conclusion when Hie Min-
neapolis population is examined in more detail. When
the Minneapolis births are hroheu down by race, and
compared with data from llie National Center for Health
Statistics, the increase in births lo girls under 18 is seen
to be largely confined to the minority population, spe-
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cifleally the population of Asinn-Pneilks. Figure 7li is
i breakdown by nice of Hie Minneupiilis and national
trend lines in Figure 7n. The Asian-Pacific Island per-
centage of births lo minors deviates from the national
trend and increases dramatically. All other races roughly
parnllel national trends in their decline, at least until
108(1, when the notice law was enjoined. This would sug-
gest that AsInn-Pneiflcs are disproportionately Impacting
the birth rale for teens ago 16-17 in Minneapolis. It is im-
plausible that the notice law would selectively impact
Asian-Pncifics more than other races in Minneapolis.
Therefore, other explanations for (he Minneapolis in-
crease in birth rate should be explored.

Figure 8 suggests one possible explanation—a substan-
tial increase In the population of Asian-Pacific teens.
Figure 8 shows (he percent of minority curnllmnnt in the
Minneapolis Public Sc) ol District from 1'>71 to IPK7.
This Figure shows that the percentage of Asian enroll-
ment sharply increases between 1980-1981 ami continues
to Increase from 1981-1087. It is precisely during this
time that the percent of all births to minors for the
Asian-Pacific population experienced the greatest in-
crease. These statistics show an unusual increase in both
the Asian-Pnclflc population In Minneapolis and in Iho
percentage of births lo minors for this population.

This increase in births to Asiun-Pacilic minors must tie
compared with the abortion behavior of this populalion.
The abortion rule is important lo consider because the
clinics' challenge lo the notice law is predicated on the
assumption that it lieeps minors from getting abortions.
The notice law can directly influence only tin- abortion
rate and the birth rate is influenced by a reduction in the
number of abortions. This implies that as the influence
of the notice law on the abortion rale decreases, its po-
tential influence on the birth rale should also decline.
Yet, Dr, Paul Gunderson testified lo the virtual non-
existence of abortion to the Asian-Pacific population. Sea

N

T. 2076 (Dr. Paul Gunderson commenting on the low
abortion rale of Asians in Minnesota). 1L is improbable,
therefore, that a group with an extremely low abortion
raLe before the law went into effect would he the most
effected by the law in terms of birth rale. Some other
factorfs), and noL the notice law, must explain this

increase.

In summary, the Minneapolis data do uoL support the
contention that birth rates for teens in Minneapolis in-
creased because of the notice law. When viewed in con-
junction with the data from other regions of Minnesota,
It appears that the notice law did not increase births lo
teens in Minneapolis. Together with the marked decrease
in pregnancy rales and abortion rates in Minnesota, these
data demonstrate (lint the notice law, as applied, is rea-
sonably related to preserving parental nuthorily and pro-

tecting the health of minors.
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A first pregnancy permanently changes the

structure ofawoman’s breasts. Before she

is pregnant, her breasts cannot produce
milk, as the gland cells are immature and
underdeveloped. When she becomes
prepant, estrogen and other hormones
flood her system. This results in rapid
growth in size, while the internal structure

undergoes dramatic change.

Cells, previously dormant, rapidly grow
into a system o f branching ducts and gland
cells capable of producing milk. Once this
growth, change and maturing is complete,
there is no further significant change the
rest ofher life. Once mature, the chance
o fthe breast developing cancer is much

less.

When these cells are changing and
transitional, they are less stable and have
much greater potential o fbecoming
cancerous. |f she completes her first
pregnancy, this unstable period passes and
her gland cells mature and stabilize.

But— if sheinterrupts her pregnancy, in
its eaxly phase - 90% o fabortions are done
in the first trimester - she in effect stops
the development o fthe cells at this
unstable, transitional pliase. It seens
apparent that cancerous changes can and
do occur more frequently among these
transitional cells o fa woman who has
terminated her pregnancy. |f she aborts
more than once before completing a
pregnancy, her chance for cancer increases
even more. A subsequent full term
pregnancy helps, but sadly never removes
the sharply increased threat o fcancer.
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Is Breast Cancer recreating?

Yes, ia 1962 there were 63,000 ewes
in 1972 there were 90,000 cases
in 1962 there were 120,000 cases
ia 1992 there were 180,000 cases

What Increases a woman's risk?

Breast Cancer in close relatives: never having a

baby, early onset and late cessation of menstruation;
possessing certain genes; and induced abortion of Bret
pregnancy are natforrisk foctore.

Smoking, toxic chemicals, high fet diet,

contraceptives cad other drugs, alcohol, and . . .
electromagnetic fields are among other suspected risk New scientific evidence
(ectors. shows that the increase in
What protects her? . .
Completing her first pregnancy by her eariy 20s. abortions worldwide has
We must also counsel her to noi abort her first d h .
pregnancy. A spontaneous miscarriage does not cause a sharp Increase
increase her risk1 . #
in breast cancer.
When was this tint suspected? .
Dr. M. Pike2at University of Southern California ia Over twenty studies
1981 did the first major study. His showed that . .
aborting her first pregnancy increased her chance of indicate that women
developing Breast Cancer by a factor of 2.4 times. .
who abort their
There were other studies? .
Yes. Dr. H. Howe5 usingNew York State official firstpregnancy
Health Department records, found that abating her ) ]
have a much higher risk

first pregnancy had a 1.7 times increased risk of
Breast Cancer under ago 40. If shealso abortedha

2nd a/and 3rd pregnancy, ha risk was 4.0. ofdeveloping cancer.

Dr. Janet Duling'adstudy in 1994 received worldwide a
publicity. Sho found;
<An induced abortion increased the risk of Breast
Cancer before age 45 by 50%
« | fdone before 18 yearn, it increased by 150%
I fdone after 30 jeon, it increased by 110%
<1 fshe had a family member with Breast Cancer
end aborted after 30 years, her risk increased
by 270%.
»AH 12 women in the study, with such a family »
member who aborted, before ago 18, got Breast
Cancer before age45.

In Greece5An overall increased risk of 51% was
reported in 1995.
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In Paris:* Having at least two abortions is associated
with an increased Breast Cancer risk of 2.1 times.

In UKA:r An increased risk of 23% was shown. For
those over 60 years the risk was 80%/*

How about recurrences?

In 1983 H. Ownby* found among Breast Cancer
patients whose disease bad been in remission, a:

10W recurrence in women whose first pregnancy went
toterm.

2(™6recurrence in woman whose first pregnancy

was aborted.

30%recurrence in women who ilw= aborted their

second and/or third pregnancy.

And aggressiveness nf the cancer?
Dr. HI Olsson* found, if she had abortedh a first

pregnancy, that the cancer was more aggressive,
metastasized earlier and was lethal more quickly as
compared to women who had completed their first

pregnancy.

What about studies showing no risk?
With few exceptions these were flawed by:
inappropriately crude age matching or adjusting of
controls (tbs main problem); interpreting as statistically
insignificant some retrospective case controls with low
statistical power, mmimfaing the actual results obtained
in their conclusions; and attributing results to patient's
"recall bias" even though c close examrefutes such «
claim.w
The Swedish Lindford Harris Studylis as example of
aninvalid study. It claimed "no overall risk alia
abortion in the first three months" — butit
« combined those who aborted their first pregnancy
with thoM who completed their first pregnancy.
<had no control group. Itcompared with the total
population which includes those who aborted.
« claimed "recall bias" with no proof
Inits condurion it did not mention that in its
findings it showed that:
<\Women, aborted alia a term delivery, equaled 58%
ofaverage risk.
< \Women, aborted before a term delivery equaled
109%ofaverage risk.

INSTITUTE

T0 19077099650

Whsf about Contraceptive Pills?
Ifa causative factor, the risk Isgreater if taken before

age 20 and/or for 10 years or more.

Why Isthis not reported?
TIMEMagazine sad both the AM A 2andNew

FngTsnd Journals’*; in reviewing pre-dispoeing factors,
did notindode abortion. Dr. Remeonicku concluded
"aninitial attitude ofresearchers toward abortion

usually determines the vy they interpret resullts."”
How many ttudio are there in the Medical

literature?
There are now over 50, and the vast majority ofwell

done professorial studies continue to point to a positive
correlation between abortion and breast cancer

|.C WILLKE, M.D.
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A scgarffic pftftttctiva ca the Pacini abartka md?

oufellt In th tH /ft* New Enm gjjtourcal cf UetUdae (NEJM)

MYTHS AND FACTS. Prepared by Jed Brind, Ph-D., Profeaaor of endocrinology, Departmentof Natural
Sciare, Baoda CoU’ e, Oty Vatrerstty of NY, LU3/97

Myth |
The Danish study’s leed sudwr, Dr. Madi MdToye, told ths WeE Street Joumal (U9f97}:

"l think this settles it. Definitely— (berc is tsooverall increasedrale of bresst cancer for the average woman
who hes hed anabortion/

Dr. Patricia Haxtge of the National Cancer Insdicte” iaa NEJM EtEloml ing the Danishaody,
edoad '(to Clear astral Hading that there is no onverall risk™', aod concluded: ‘'Inaboort, aworman nesd oot
worry about the risk of breast canoer when fectog the difiicoli dedsSoa ofwhether to tenmaffe a

Fact

Said Dr. Kirin Michdi of Harvard Medical School, as quated In the 1/9/97 Wan Street Joumal: *Yon
should never end a debete with ()¢ study sodsty this is the definitive: studly’
ific ceta

In £tct, this one study from Denmark a tht 30& seperate study published sinct-1957 to report specifi
on induced abortion and breast cancer. It Is only the sixth, one not va show»u overall increased risk,

compared 10 24 tfert da showin increased risk,” 18of which ire satisdeafly gigsiffcant catheir own.

Contrary the Implication of most current media repon®, the Brind studly, the ve review ad
mett-arolystt, published la the October, 1996 Joumal of Epufemfoloay and Ccrmmunity Health the
epidemiology joumal of the IkitifilbM edks| Assodiation, is nocone of the 30 studies: it iaa itm of
ths ctebwwondwido Gé&sttetr*, which pooled the resuits of the 23 separate studies milaNe atthe time of its
preparation. This study of studies forsd a statistically significant, 30% overall risk increase.

Myth 2
The Danish study Is differed. Onereason it isdcfoutire is its eacnnous see, Including over 1.5 million
inast Danish women), over 28000 o fwhom wd one or more induced abortions. Moreover, the

woooea(| :
study indludes over 10,000 wormen with It em cancer.

Fact
The enomous sip of (e Daniafc study is caonujasiy misleading, becausethis is acohort study, la which
ia entire population (or cohort) ofwormen is followed for many years, to track exposures to the alleged risk

factor (Induced abortion) and the incidence of the diseese: In question (breast cancey). Consequently, most of
the women ia the cohort (over 1.2 ndHlan ofthe 1.5 million) have neither the exposure nor the dseesein

question, but their preecace la the cohort Inflates the she of the study.

Myth 3
Bven so, the Dumber of women with abortion and breast cancer is very J*rgc, which gives this study
unusually largo statistical power. According to Dr. Hirtge, in her NEJM editorial:

*In this cohort of 1.5 mffikm women, 133S cases of hreast canoer were diagnosed in women who bed



terminated pregtnndes. By comparison, I*igc* cawcoofcol studies ia the United Stitts «oct have included
200 to 300caws of breast cenocr bt women who had abontoa*."

Fact

The selection o fweft a bege part of the Eonbfc popdzdcn (Lo., wcuxa bora back to 1935), yields * data
base which Is very distorted because onIy abortions gccorrfn* since 1973 are on record. Consequently, the
majority of bceesc rannwf patient* in da narrfah etm | who are on record as not taring hid any abornccs
(8,906 women) were in thrir 30's when abortion data were flrsr coBected. Consequently, tfectrebonkm
history fS largely Utttaown. Keep h <nr fctf very small prtyortfon aflhaenrm
cohort— but the majority of breast caaoer vfctin*—since brewt anew is found overwhelmingly among the
ohtet menbere of ifas cobart.

Amofig the 1338 breast cancer patients wboce ibortkmc are on record, the majority o f them are on record as
having had abortions only at age 35 or over. In fact, over 8158 o fthem have abortions recorded only at age
30 or oval

The egregious distortion ofthe age distribution of abortion clients Is best illustrated by a graphic comparison
with US data for die average year (1983) for which the abortions are recorded:

&
Dpanh rr rial* to artUS ehnrfipn eflantkof Plamod parenthood

(ongto previcteO lo (983 (from its 193* Servfoe Report)

Se
Solid banc Data for ail bra*< cancer onfifinfa In Danmailc wittt abortionsj

recarcted (from Metoye el at, 1597 NEJV)

to
SO
0
30-m
iff
JBHL
12-19 O+ t-io

tgam”thyous

From the above graph, it is easily seenthat ths Darreb (Melbye) stndy is thendbro oooaidertbly weaker than
fa authors and proponents indicate: The statistical power of the study relies largely on a database which is
questionable for three reasons:

1) It consists mwitiy of wormen too young for cancers> denvdop (those who tad abortions and did get breast
eacoer having hed their abortions when they were arypically old);

2) The sbortfon historietofthe oldest women la the cohort (which indudes most of the women who did get
bitesc canoar) before their fotmh decade oflifo are ltcgriy unknown.
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B) C.oocctrauigtth.e
I TIsk increase calrahifid for women io the

{tt® o fwamaj who hm abcctfoo afyo
*ajrowt oo Statistica Power. cal to,w?’, VW t?wu Flylt

ny *poxticns U, teenager* (the nme mignitnda o fthe qyera
%r?ém ragts-am Iysto?, e figure is sot satistieaSy pgwificM

Thc datsbwe odv ocacaixa s local of 23 cues ofbreast caxaar wwiveawkh tocrmge abortions, and a
grand total o fonly 252 esses of breast erecer far all womenwho lad abortions before the age 0 30, That
ne study™ real ttafatical power in the samerange az the American stadias Dr. Hartge refersto in her

&E’Oﬂ

TMbrtoaafdy, the effect of Inriodsas c*d«rnitons (woo have moel of Gxsbreast caacer, but a
relatively smell portion of the recorded abactions) xnd ftH $*>joangerwomen (wha have maost of the
abortions, botalmort pane of the brewt cxnegr), t* to dilute the ataffal&ra, malting thx cstadated

relative risk appear loww nod at the tame time; morepraise than It really if. (The suawwry finding of
the M dbjc study is anoverall rdsttve risk of 1.00 [l.e., sorist increase with induced abortion}, and a 95%

interval 0 f0.94-1-Of))

Myth 4
Even thcogh the «xdpde size fin woman with abortion at younger ages la limned, the Danish data should
showsome sort of trend, if there were areal risk increase duo to abortion. Bet there ia no Dead, Dr.

Mdbyc arguing ‘the oldest wares. hare cacaady d« same (ndatirc) rirf: w the yoongee women,”

Fia .
As nated above, wormen who got abartions in tfadr mens sheweda 2956 higher risk of breast cancer. This
wes. N fact, notad in the teat o fthe resuits SECtION (bat Nflaertmtfar, not ia the discussion or the abstract):

"Ago at the lime of the induced abortion did not significantly Influence the overall risk, but there wes a
etween 12 and

tendency toward a higher rizk of breast cancer among women in die lowest age
19 ofags (relative ride, 1.29; 955if corffidence iffffirvai, 0.80 to 2.08)." The Jact ofsignificance and

lack of effect on doserved OTesat risk is adirect consequence of the lack of statistical powver of this
supposedly definitive stndy.

Myth 5

Tic credibility ofthooverall finding ofs» increased risk in the Melbye study is supported by previous
research According to the first paragraph of the authors’ Discussion section: This resultis very muchin

line with the results of poevwe* retraspective cohort stadia 9,10,15,1d*.

fact

This Statement toa fiat-oct xntissrr ejouatioc of the mecical literature: Three of fbe font Studies cited (as
) to backit upire entirely iIntim at. Two concem spontaneous abortion (nrscarmage) exclusividy
and one *poatancogaabortion mostly. and does not present any data refering specifically to

induced abortion.

My[h 6 (The "Loch NesSM ooket")
It iso'tjust the statistical power of the study tia t'i important, bm the fact that the data are collected



proapoctivaly (i* ., attio» ofabortion) metns.tfey do not depend oo the nocuncy ofstady subjects’ own
repotting of pxj*. personally sensitive events. Acoartfing to Dr. Hartge, in her NEJM editorial:

"By rdyinjoa uniformly oollooted cUfri on abortion ia Daninh regatam, Mtibye « al. t voided the major
problent that has plagued uso-control rnrerriew studies: differential rqpartmg of abortionr (response baa)".

Med&yeetal. used this argumerntto attack the Blind maa-tuulysis directly: “However, since almostall 23
studies udodtd in. the analysis were cssocontrol studies, it is not unressoreble to lssome that many of

than wero inherently biased, making the pooled «*£& ««« (need m well.'

FeC

Many refcnlisu insist that this potential source of ecror is responsible fix’ the result whenever astudy shows

thti abortion is assodated with increesed breast cancerrisk. In fca, this is the third time in a ImJe over two

yens that the National Cancer Institute hes i«dthe mﬂnsebasarguraat via medwljoum dl editorials,
insist that it is there, But

to attack such research, like the fionow mythdogsct] Loch Ness Monster,, they
everyIIme astudyactually loofa for evidence ofits presence, l‘neonlycredlbleemdemet‘neycmeverﬁnd

is against

When comparing the Abortion histories of breast cancer patiena with those of beallily women, afinding of
argument

more ibciacos among the patientswifi show op andarsallyasan increased risk. The Is
essentially this: | f tie cancer patients report more of their abortions than the healthy womendo, thentheir

breax cancer risk wU appeer artificially increased, dr©to tins resporse bias Qtas meaning di

toewresa the two grotgrs).

Mnlhyu tt il. are lew tiun forthright m their Dankh atndy ixttheir scackcm the Brind meto-analysis: One
could hardly td | from their discretion that the mera-jctalysb spent over 1,000 words oftext meticulously
tnalyring the alleged evidence o f such bias. YetatiO, they bark backto a 1991 Swedish study which
compared computer prospective cohort data with e u* control intervw-based data oa the same population
of Catfish women. That study ckinrd statistically significant evicJcsce of underreporting of pro iocs
IfidaccdalwtiwM aroopgsffimxtia relative tP oveg qxartiggaiDoagcagg. In other words, the significance o f
the finding was largely dependent upon the beliefthat the seven breast cancer patients who repeated tnvtng
hid abortions o fvhidx tb* computer registry had no record, had orentported than, i.e., had made them

up!

Until tha Daiilsh study’s appearance In the 1/9/97 NEJM, the most recent citing of s monster wes in the
12/4/96 Joumal of the National Cancer Institute (JINCD.  Tteissae oftte INO contained a Dofcbca-
risk k found among wpmen with abortions t response

control study wiVich attributed tie 90% |
bias. However, a careful readingofthe3tady revedls the authors found significant evidence of response

bias between he’althy women &om difihremregfons ofHolland, bur no bias between breast cancer patients
ad healthywoman atall. That didn't nop NCI edkorolisa from hyping these resuits and unleashing the
monster;. . . a Snedishstudy. . . SbhcM&t) that healthy wooaa conrisendy and widely underreport A rir

history of induced abortion.
Mearwhile, strong evidence rstlfereﬂocrsebasargnertbeaarfajed repeetedly; 1) A 1989 New
found a 90% |m?aaed ounoer risk ol V\)omen with

York StateaaBpe(ﬂrl &
indoced abortions; 2) A SmUle, WasMa&oassxiy o %hxroscd risk zad nscd cervkal
thesewomen—and franr none; 3) A 1995 study

cancer data to lest specifically for resmme\/\bsamng
among Greek women found a51% increased ritic, anadied other atirdJes among Greekwomen [a- drawing
their conclusion tint healtily women in Greece repoit reliably thesr history of induced abortion.
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Myth 7
According to a 1/10/97 New York Times editorial; The only unoatainty la theMdbye ctndy) wes a
suggestion dot woeoeawho had abortions ia the sscocd or enrd trimester did bavoaaliocratsed risk of

loesec caaoer, bat the number ofwormen hifics category v u too small to warrens firm conclusions,

The falsehood of Heflm  phrase is obvious to anyone fiuniiar with any epWeraioJogkal andy; All findings
«C subject to varying degrees o fuaocn&hsy. The re* ofthe sartemeat iaa masterpiece o funderstatement.
Co?éaerthe néaydn?dmpm ofthe Rcttte section oftie paper: With eachoae-wock increasein llaj?

%eeﬂstaﬁajalageofto feme, however, therewaaa three parast inoreasein the risk ertbreast cancer. 1 TaCt,
relative rid: rose from a 1983 (ikit-algHIScaa) risk decrease for wxneawiioso abortions occurred at less

than sevenweeks gestational age, to atignUkat 89% risk Increase for wormen with poet 18-weetabortions.
Moreover, arisk dented above the norm Anted Stowing ap for women with lam fia t trimester abonfooo

(11-12 wesks).

In feimess to the New York Times, however, the authors tenad \cs dc-e*npdmized the finding, failing
evento mention it among the '‘Qjoclaawcs* h. the paper’s abstract Thankfully, this error Ofomission did
not go unnaticed, drawing sharp criticism from. Dr. Gearge Becucy, Chainman o f Bbstatistics at the Fox
Oaar Cancer Center hi Philadelphia, who told the Weahmgicn Post: This is apowerful group (Mdbye «
al), that should know better*.

Yet tto most Important aspect of dlis finding of dgnificantly mortared risk with incrculng ioeal agear
abortion. is that Mribye et al. adknomedged it as snppocting the biological besis of abertioa as 2 breast
cancer rifik fecaor. That b, growth protnotioaofpcknfdve (sod potentially cancer fonmug) breast cells by

surging estrogens during prcgmncy may increasebreast croer risk if ths pregnancy is .
TheorofcaDy, the footer the exposur tct tiek tonacuod atumius, the greater the risk increase. h
Cther studies have Dot fouwj a nm|5%€n difibtxcc »datriy v. Izte fim trimester abortions, this Gitodid.
tmi the £tutors call thb finding to to *inllaj wkh da hypothesis*.

Concluding Remarks
Ampla ovideaco hes been presented above ) show that the aznbon. "Concfusioiis: Induced abortions have
no overall effect oa the risk of breast cancer, It, to st) the leese, agrass oversimplification.  But there
additional concems: First, agreat deal of iafenratiaa about the effects of other variables is misting fron 1€
, sswel| a5 the unadiusted refative risk calculates. In fist, the weted overgll relatjive dak
lated at H.ﬁ—a @risk CaOeses, I&(oourse figure doesn‘trrugjm much WITou iﬁa:j’(')%oneafrBalfe

howit meneges» dearease to 05S incrtawd rfsk ia adistorting Dr. Mdbyc (personal
communication) says that they hed lo shortenthemer co&Mcntiy forpahfcatioa, tot then one wonders

why there is then so much redundancy in ie most of the data jri the paper's only table is repeated in the text

fas%oom, it trost be rrJt_I_ers]d d*etr)g&eof ﬂ(\x/e vanaﬁ%sl tdp?fclfi fociatha(and most othrgg)l I)s/tudes, IS agteott first
term pregnancy. That's U>> ifig ira fall term pregnancy is unive reoortrﬁ

increase breast caocer risk. Induced Ibortfoo surely increases risk when performed on young U Sﬁoa

women, since it delays foo lull term delivny that would otherwise naturally r‘aveoowrr%j T[ris {

befog spxtficaily suf out, does notshowup hi any study (iododtng the Brind MEla-adllyS ei Bat It

looking for the specific affect o f induced abortiow cn breast cancer risk.

Finally, it must be that campumrired cohort damara Koerady of better ijuality than
Interviewbased data, all other things being equal. The difficulty with incd data onthe risk ofa
dseaselike breast cancer Isthat ii takes year—perhaps 5 to 50 years— far mcer to shownpia e

women. And abortion registries are not generally dot cJd. Computerized registry <ffs e most tuctal when
the outcome In coetrion docs not rem—iresuch aloag follow up period. A Perfect exanpte L a 1W6 mirf
using the Fnnish abortion registry. In thU Bririsb Medical lourrol paper, Dr. Mika Glssler a al. focuod
very reliable, almost sixfold (4888) ixtcraac Lathe rato of suicide by wormen who lad had an induced

abortion la the previous year, compared to womenwho had ababy.



CHAPTER 21

MATERNAL DEATHS AND
LONG TERM COMPLICATIONS

-ABORTION- CHILDBIRTH—

It is claimed by abortion proponents that abortion
is sttfer than childbirth. They claim | death per
100,000 abortions compared to 10 deaths per
100,000 deliveries. ..

Not True

Whatls the maternal mortality from childbirth?
Reported average maternal mortality 1979 through

1986 wes 9.1 per 100,000 deliveries, having declined

from 11to 74.

Morbidity & Morality Report. July 1991,
Cent. Dis. Com, MoL40. No. 55-t

I all causes of matemal death, other than those as-
sociated with hvs birth i.e., abortion, tubal pregnancy,
mote pregnancy, etc., were excluded... . "the mater-
nal mortality for 1985would be4.7 deaths per 100,000

live births”
doced TonioattoaofPrtg. . . Council on SdeetHic
Afflfln,i\i\ﬂ ;JaMA, Dec. 9, *92, \cL 26S. No. 22, [).3231
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And the rate has dropped further since the above, but &
the U.S. Center for Disease Control (see Chapter 17) »
docs not break down their figures. It continues to report $
afigure for "matermnal mortality” that includes abortion g
and other deaths. tp

Butsome mothers do die? _
In developed nations, aimost uevw. The Notional

Matemity Hospital in Dublin, Ireland, receives many
complicated cases from around that nation anddelivers;
1096 ofall births iu Ireland. In 10years (1970-79) itdo-.
livered 74,317 births at more than 28 weeks gestaiion
with only one woman dying from a cause related to bar

. J. Murphy c tiL Thireptuti . The M afietl Ajnmsef. 1
[ erﬁ ~a*.,82.V5L75,Ifa#:

Ed. note: And this report wasfrom two decades ago.’
Since then medical care has improved substantially, j

Abortion Deaths

W

These have been grossly under-repotted. The () 2
pose’ on this is detailed in Lime 5 published by Life
Dynamics. The author and his staff have verified, 2 f
deaths from induced ubuiUoo iu 1992-93. All “ w*
reported to state agencies. There is document..,
from state health departments that 18 were reported)
the Federal Center for Disease Control. However, rl
official report ofthe CDC listed only 2 deaths.

"At life Dynamics we knew abortion *
cations were grotesquely under-roportod, buta
it to garden-variety bureaucratic incompetence.?| v
after continuing research, they documented "tbrtj
flawed abortion data from the CDC wa* notfrom 1
tirade bat of dishonesty and manipulation" after 1
ing that "a large percentage of CDC employees,

direct ties to the abortion industry,” they rctiticd the
CDC to stand for “Center for Damage Cornier —

The CDC doesn't oversee abortion, itjustifies iL"
M. Crutcher. JUitw hr Chokr.

<«fAl» Pi*», Chjpte/4. «'Cooling the Boots." p. 135.

The claim that relevant statistics can be collected
from the place where the abortion was performed “Is
little short of science fiction.”

“Complications following abortions performed in
free-standing clinics is one of the most frequent
gynecologic emergendies . .. encountered. Even
life-endangering complications rarely come to the
attention of the physician who performed the
abortion unless the incident entails litigation. The
statistics presented by Cates represent substantial
mxier- reporting and disregard women'’s reluc-
tance to retum to aclinic, where, in their mind,
they received inadequate treatment.”

L Iff*. “Second TtimetLx Abortion*."
MMA. voL 2-19.na 5, F*fe, 4, 1PSJ.p. 581,

What can cause her death?
The main causes are infection, hemorthage ad
uterine perforation.

How often do women get infection as a consequence
ofinduced abortion?
A study from one of the most prestigious medlcal
oenersm the world, John Hopkins University,
“Occurrence of genrtal tract infectioQ foIIow-
rag elective abortion is a well-known compli-
cation." This institution reports rates up to 52%
for first trimester abortions and up to 185% in
midtrimester.
Sntferant rc%l'pv\(/:tzgjgcatrt]lg::t “Aﬂg)mgrg,ﬁmrsnl En%ﬁ&Wf

vol. 138, n0.5.1977, pp. 556-559.

For the local freestanding abortion facility in your
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community, with far inferior quality of care, trie ratm-,
ber of such infections will be at least double that of5

such amedical center.
“One sequel to abortion can be a killer. Thic Is

pelvic abscess, almost always from a perforation
of the uterus and sometimes also of the bowel”
said two professors from UCLA, in importing on

- four &P& RXTRC. BaJlan, Amer, low. OBIGYM. vol. 48,p.7(61

K\ reported in Etnsrx- Mttf. M(tfAbortioaAAtctt}, |
\mL 19, do, 4, Apt 1977]

In an underdeveloped country, complications aref
more frequent and treatment is usually less avaBable|

ad effective.
Caninfection cause damage?

Infection in the womb and tubes often does penna™J

nent damage. The Fallopian tube is a fragile organ,

verytiny bore tube. If Infeetlun injures it. It often seals?

shut. The typical infection involving these organs

pelvic Inflammatory disease (PID).
Padails with Chlamydia Ttochomatous |nfect|on-

the cervix (13% iu this series) who get induced i’

tion "run a23% risk ofdeveloping PID."
B-Quigrud ett1,Bn'itm Jnur. rfvvttm . DitMU. Judo 1

‘Telvie Inflammatory Disease (PID) is difficult
manage and often leads to infertility, even s’
prompt treatment ... Approximately 10%
women will develop tubal adhesions leading-
|nfert|I|ty after one episode of PID, 30% after
sodes, and more than 60% after

S0 e
“Acute inflammatory conditions occur in 5%.
cases, whereas permanent complications
150

Jta iro.iuic

I+
]

duottic inflammatory conditions of the female
organs, sterility, and cctopic [tubal] pregnancies

are registered in 20-30% of all woroeo. . ,,these
oredefinitely hlgher in primigravidas [aborted for

first preg 1"
CzcdwbwkU." hntma (jow G

Verereal disease, usually Gonorrhea or Chlamydia,
causss PID. This, if present, vastly complicates an in-
duced abortion.

“Chlamydia trachomatous was cultured from the
cervix in 70 of557 wonen admitted for therapeur
tic abortion. Among tie 70, 22 developed acute
PID postoperatively (4% o f the total)

E Outgo*!ettl, "FID Asjodjlai v tt C. TfseiitaBwos Infection,

APrwpooiTPSiHY.” RrHhhdnutc fADisease.
voL39.no 2,1982; pp. 189.192

rot9.

Anaother study revealed a 17/% inci&ace of post-
abortal Chlamydia infection.

Birtwccl a al.. Aborul Eo<lometii2t*n4CMan>xJI»r
N, 65654.1988.

In a classic English study at a university hospital
which reported on four years' experience, “therewes a
21% complication rate from infection.”

JA SHIllwotihy ¢ *J..“U fil Abortion: A Critfcd Asjctwncnt
trf Its Rifla." The Umttz, Dec. 4.1971

What or bleeding?

Bleeding is common. Most get by, but seme need
blood transfusions. The Staliworthy study (above)
reported that 9.5% needed Irumfuskuis. Most recent

studies are reporting smaller percentages,
Are blood transfterioos a Cause of death IU abor-
tions?
Yes, and these deaths are never assodated directly
w repor[ed itS statistics related to abortions. Here is

151

odasct QME) IMT |rawt afg}Pregnancy in
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how this works;

First, we must know how many women need bk
transfusions after getting induced abortions. Thesefig-.
urcs are hand to come by. Ibe only controlled studies'
are from university medical centers, which do only a'
small fraction of ail abortions. Over 90% of abortions;
in the U.S. and varying percentagesin other nations ait;*
done in free-standing abortion chambers where the*
medical care is only afaint shadow of the competence!

of those medical centeis. Women wWho

from these abortions are sert to “real’” hospitals for’
transfusions and surgery. The percentage who need

transfusions then must remain an estimate as the
commercial establishments do not report this.

How many then? Let's be conservative and say tic
one in every hundred needs a blood transAisJon.
there are 1,600,000 abortions annually in the Ur'
States, this means that 1% or 16,000 women
transfused.

Viral hepatitis is transmitted in upto 10%ofpe;_.

transfused. Ten percent of 16.000 is 1,600 women. ¢
Amec Assn. Blood Bnfcj itdAmcr. RedGr
Circuitlinfonradoa 19891?

An analysis of 300.000 cases of Hepatitis vims*
tection showed that deaths occurred from three car
322 from acute disease, 5100 from cirrhosis, and

from liver cancer. This mortality rate is over2 %. Vj
R \fa*Oar. Heptddt B: Ptwuwl Son?—"*

M sl News. Oct. |V

Two percento f 1600 women meansthat uli
deathsresult annually from abortions for this

AIDS is another threat. Two percent of A
been acquired by blood transfusions. Withrecu.
fiol screening techniques, this is now much less
s0, 200-400 people in developed countries, peg
are still being exposed via blood transfusions. £

152
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In underdeveloped nations the AIDs threat ranges
from seldom to common.

Are blood dots evera problem?
Blood clots arc ouco f (hecausesofdeath to mothers

who deliver babies normally. They arealso acause of
death in healthy young women who have abortions

Embolism (floating objects in the blood that go to
the lungs) is another problem. Childbirth is a normal
piocoes, and the body is well prepared for tho birth of
the child and the separation and expulsion of the pla-
centa. Smgiical abortion is an abnommal process, and
slices the unripe placenta from tha wall of the uterus
into which its roots have grown. This sometimes caus-
esthefluid around the baby, or other pieces oftissue or
Wbodclots, to bo forced into the mother’s circulation.
Thesethen travel to herlungs, causingdamage and oc-
casional death. This is also a major cause of matemal
dedths from die salt poisoning method ofabortion.

For instance, pulmonary thromboembolism (blood
dotsto thelungs) westhe cause ofeightmothers dying
from abortions, as reported to the U.S. Centerfor Dis-

eese
wem ctsi, Arer. Jour. OBIGYN voL 122, p. 169

Andthis canoccur Inthoseasyoang as Idyearsold.
fledtfi®&ienw i 6S,aa 4, Ott. 1971

Also, amniotio fluid embolism hes “emerged as
an important cause of death from legally induced
ér;abgrtgw Of 15 casss, the risk ssens to be greater

ree months. Treatment is ineffective,”
1t Gaideel LANW.Jo® OBICYN,

volL41,1981.p. 257



And has an 80% ity rate.,
A R AR Y s It Rt
\ad. u, Alg 'ro.p.sojj

What s Disseminated Infravascular Coagulation?."!
This is asudden drop in blood clotting ability whichj

cases extensive intemal bleeding and sometimes!

death. The classic paper wes on hypertonic saline (salf|

poisoning) abortions (see reference below).
H. Glued: ei &L “Hjpcrtoole M fno AborJoo.”

onrelwlon with D.LC,"JAVI vol. 223.no. 1, July 2, 1973. [J228-29/

“Saline-induced abortion is now the first or seconds
most common cause of obstetric hypofibrinogenemia.”
[SameasD.LC. above].

LTSIbcrt, UnkofN C "DIC More Common Threat*
UseorM i* Abortion."” FamilyP m aktN tw sf
voL5.ua 19.0a. 1973%

fn recent years this method hes been seldom i
However, DJ.C. has also been caused by D&E;

Pr landinabortions,
itea sL “T>J.C Following Time MkJ-'maxtsr/
ArjaxhtsiQlogy, vol. 38.1983. pp. 99-JO

Apart from deliberate mis-reporting to mask —
titon death, are there others Innocently missed? <

Yes. For Instance;

«Consider the motherwho hemorthaged, was
fused, got hepatitis, and died months later. Offic
cause ofdeath, Hepatitis. Actual cause, abortion

<A perforated uterus leads to pelvic albsoess, scpar
(blood poisoning), and death. The official reporfit
the cause of death may list pelvic aoscessandi*
ticenria. Abortion will not be listed. 1 **

<Abortion causes tubal pathology. She has'
topic pregnancy years later and dies. Ik e **
listed will be ectopic pregnancy. The actual or

abortion.

*Deep depression and guilt following an abortion
leads to suicide. The cause listed, suicide! Actual
caLise, abortion.

But many are mis-reported on the original death
certificate and are not quite innocent.

 The ktudhearted surgeon, unable to savethe life of
an abortion victim, feels that she and her familg
have been punished enough. He does't want |
ruin her and her family’ sreputation in the commu-
nity — so he forgets to mention abortion on the
death certificate

< If the abortionist docs the follow-up care and the
patient dies from the abortion, the abortionist does-
n't want the regulation of being ¢ butcher, so an+
othercause is listed.

» Usually, however, a different doctor sses a patient
who des, from the damage done from an abortion,
but sheand herfamily hotly deny the abortion. The
abortion connection cannot be absolutely proven,
and the new doctor fears A suit for malpractice or
for defamation of character, and so he lists another

case.

You mean all materal deaths from abortion are
not reported?

That's exactly correct. The Official reporting agency
forthe U.S. govemmenttis the Centerfor Disease Con-
trol m Atlanta, Georgia. Listen to this:

During the two-year stretch of 1991 and '92, the
CDC officially reported only one mother each year
dying from mdnctd abortion. In fact, there are 20 doc-
urented deaths. Of these, 14 were reported directly to
the CDC from state health agencies. The CDC only
listedtwo ofthem. Mr. Crutcher'sbook, Lime5, which
aonusss this agency of gross dishonesty and roalfea-
wnee ia its reporting, is extremely convincing.

M. Lto Dyuiaiics, persotal commuaiotioo. Jaty

1S
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Evenso the situation today is better than the “SOCQ
000 women who died annually in tha ' TC
from back -ciley abortions," bu'i It?

These figures, often cited by pro-abortionists, ary
simply false. During the debate on the floor of the U.S™
Serate onthe Hatch-Eagleton Pro-Life Amendmentan
1983, the U.S. Bureau of Vital Statistics provided thy
data on such deaths.

Its reports showed that you must go back to the ]
Penicillin era to find more than 1,000 matemal det
per year from illegal and legal abortions combined!
The precipitous drop in matemal deaths in the 19509
and ’'60s occurred while abortions were still illegalf
Before the first state legalized abortions in 1963, tbel
total deaths wore down to 120 per year. By 1972, be-j
fore the Supreme Court legalized abortion in all 50]
states, it was down to 39 per year in the entire U S |
Sine®© legalization, the slow decline has continued, sol
that now fee only difference is that more mathers
dying from legal, rather than lllegal abortions.

U.S. BUREAU OF VITAL STATISTICS
¢ ENTER FDR DISEASE CONTROL 13

Reported Matemal Deathsfrom  <g

YEAR lllegal Abortion in U.5,
1940 1,679 JB
1950 316
1960 289
1966 120 First State Legalized in
1970 128
19n 39 Suprerme Court Deslsiooin 19738
1977 o1
1981 8

T3ttoigwnaS. S|
1%
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What of pregnancy and abortion in teenagers?

Early on. it wes thought that pregnancy in young
icenagart was moro risky than in okter women. But
recent studies have shown that teenage mothers have
00 more risks during pregnancy and labor, and their
bebies far?just as well as their more mature sisters*
babies, if they have had good prenatal care.

“We have found that teenage mothers, given
proper care, have the least complications in childbirth.
The younger the mother, die better the birth. If there
aremore problems, society makesnso n

Asreportedm motftrknma n(%A(?% e

“Mb relationship between mother’s physical growth
ad nnwluiation and adverse pregnancy course or out-
demonstrated

aoTeWes
Sukioleh ct »L “Physiol Maturity tod
Qutcorme Under 16Yeaa,” Eea%n@/
voL78,00. 1.Jdy IVS6,p.31

Dr. Jerome Johnson o fJohn Hopkins University, and
Dr. Felix Heald, Professor of Pediatries, University of
Maraud, agree that the fact that teenage mothers often
have low birth weight babies is not due to “a pregnant
teen-ager's biologic destiny.” They pointed to tbe fact
that the cause for this almost invariably is due to the
ladkof adequete prenatal care. "With optimal care, the
ouome o fan adolescent pregnancy can be as success-

ful asthe outcome of a nancy.”
ﬁ% 5ract|ceﬂr§.9. Doc. 15,1975

“The overall incidence of pregnancy complications
among adolescents 16 years and younger is similar to
thet reported for older women.”

— Hydoe' Fregujoy Gonalations Nt HgminUasT
OB-GYNI'm , >cti 15.do. 10,M*y 1580

“Obstetric and neonatal risks for teenagers over 15
157



are no greater than for women in their twenties, pn>>
vided they receive adequate care.”

There is evidence that in 15- to 17-year old women,
pregnancy may even be healthier than molderages.

E. McAnawy, Pr%mo]cxl\//\ryBesze%l

M itu ricx voL 6,no. 2, F«fc 1978, pfx I9M Q5j

F. Aver. CiuwfeColL Fsratb
‘PtcgwraTouna. . R»<i2zyPm allcfj

ticnt. Jan. 13t9C7.p
tin

But th« abortion picture Isdifferent, particui&rty it |
regard to cervical damage.

After years of legalized abortion experience, apro-]
abortion orofewor of OB/GYN at the UaiveiHty ctfj
Newcastle-on-Tyne reported on his follow-up, |
from, two to twelve years, of 50 teenage mothersi
had been aborted by him. He noted that “the cervix <
the young teenager, pregnant for the first time, is f
variably small and tightly closed arx especially M & |
to damage on dilatation.” He reported on the “retf-
dismal results of their 53 subxsequent pregnancies. «

Six had another induced abortion

Nineteen had spontaneous mi

One delivered astillborn baby ages

Six babies died between birth andz years

Twenty-one babies survived i
J.RUSCIL_“Scu»]Atx>vI(j, H»0<rt%«tpm|c<o>lneel
CMam Ba vol. U003, Deo. 1PW,

“Physical and emotional damage from
greaterin ayoung g irl Adolescentabortion <
differ from their sexually mature
these differences contribute to high mochicfity.’V]
have immature cervixes and“ run therisk ofaC
potentially traumatic dilatation.” The use of3
“in no way mitigates our present concem
problems of abortion.”

158

C. Ctwofl,Prottm iofAM aco rtAbortion.
OrfcoPt*el 14.7bromoG arni Hosptul

“ The younger the patient, the greater the gestation
(e of the unbom), the higher the complication
rale Some of the most catastrophic complications
occur in teenagers.”

“Eighty-seven percent (87%) of 486 obstetricians
and gynecologists had to hospitalize at least one
patient this year due t0 complications Of legal abor-

tions.”
M. BuifuMIx OBGYNObxmr. ott-Nov. 1975

Abortions May Be Legal
But
They Are NotAlways Safe

159
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Nos. 88-1125, 88-1309

Jane Hodgson, M.D., et aL,
Petitioners, Cross-Respondents,

V.

State op Minnesota, et al.,
Resondent8, Cross-Petitioners.

On Writ of Certiorari to the United State* Court of Appxu
for the Eighth Circuit

BRIEF OF THE ASSOCIATION OF
AMERICAN PHYSICIANS AND SURGEONS (AAPS)
AS AMICUS CURIAS IN SUPPORT OF
STATE OF MINNESOTA

INTEREST OF THE AMICUS CURIAS*

The Association of American Physicians and Surgeons,
Inc. (AAPS), a not-for-profit corporation, is the largest
association of private practicing physicians in the United
States. AAPS is comprised of active, practicing physi-
cians and osteopaths of all specialties, from every state
and territory in the United States and the District of

 This brief is filed with the written consent of the parties,
copies of which have been filed with the Clerk of this Court.



Columbia- One purpose of the AAPS Is to protect and
preserve the private practice of medicine in all of its
aspects- AAPS supports the right of patients, both adults
and minors, to be provided full and accurate medical in-
formation with which to render informed decisions per-
taining to their medical treatment. The AAPS recog-
nizes the importance of involving parents in the medical
treatment of minors, particularly in the provision of
surgical procedures. Many of tbe members of the AAPS
are pediatricians and obstetricians/gynecologists who rou-
tinely provide medical services to minors. In addition,
many AAPS members are family practitioners whose
practices involve working with the family, as a unit, in
the provision of medical treatment For these reasons,
the issues involved in this case are of acute interest to
the Association.

SUMMARY OF ARGUMENT

In this challenge to the Minnesota parental notice of
abortion law, as applied, Minnesota abortion clinics and
physicians have launched a selective attack to overturn
this Court's decisions in E.L. v. Matheson, 450 U.S. 398
(1981), Bellotti v. Baird, 443 US. 622 (19791, and
Planned Parenthood v. Ashcroft, 462 U.S. 476 (1983),
as well as the constitutional principle that parents have
fundamental rights to rear and raise their minor daugh-
ters in the area of abortion dedaion-making. Tbe dimes'
record in this case focuses exdudvely on a minute sub-
section of Minnesota teens— those who sought elective
abortions through judidal bypass— constituting only 25%
of all pregnant teens and never more than .34% ol- the
entire population of Minnesota teens aged 10-17. The
clinics attempt to establish the unremarkable proposition
that parents and teenagers do not always see eye to eye
on teens’ activities, that some parents may be abusive,
that parents may react with grief, fear, or anger when
they suddenly discover that tneir minor, unwed daughter
is unexpectedly pregnant, and that this discovery may



not improve but may harm the parentteen relationship.
The record contains several stories of sad and unfortunate
relations between parents and their children. But these
conflicts are part and parcel of the parent-child relation-
ship throughout history, and, as part of that relationship,
have defined parental authority throughout Anglo-
American law. In this sense, adolescent pregnancy is no
different than many other serious, adverse events in the
lives of teenugers and their families— for example, drug
abuse, juvenile delinquency, or failure in school. It is in
these very circumstances that parental authority is de-
fined by the law's reaffirmation and support.

If the clinics could show that the notice law resulted
in tangible threats to the health of minors generally in
Minnesota— above and beyond that normally posed by
pregnancy and elective abortion themselves— that minors
suffered increased abuse from parents, that physicians
were prevented from providing prenatal care, or that
minors were denied prenatal care, it would then be plau-
sible for the clinics to claim that the notice law was not
reasonably related to preserving parental authority or
adolescent health. But this is not the case that tbe clinics
have made.

Part of the impact of the notice law that the clinics
have either selectively ignored, misconstrued, or incom-
pletely presented is revealed through the official demo-
graphic data of the Minnesota Department of Health on
adolescent pregnancy, abortion, and childbirth. These
data show that teenage pregnancy, abortion, and birth
rates declined markedly between 1980-1988; teens who
decided to abort were not unusually delayed from having
abortions until later times of pregnancy that might in-
crease the risk of abortion; and complications from abor-
tions performed on teens did not increase relative to
other age groups. In addition, a comparison of the preg-
nancy, abortion, and birth rates provides strong support
for the conclusion that the notice law effectively caused a



decrease in the pregnancy rate. Between 1980-1986, the
birth rate throughout Minnesota fell 125% for 10-17
year olds and 28.4% for 18-19 year olds, the abortion
rate fell 27.4% for 10-17 year olds and 20.7% for 18-19
year olds, and the pregnancy rate fell 20.5% for 10-17
year olds and 25.4% for 18-19 year olds. Since it seems
undisputed that the notice law directly decreased abor-
tion rates, while birth rat@ simultaneously decreased,
this strongly suggests that the law decreased abortion
rates by affecting pregnancy rates. This supports the
conclusion that the notice law in fact changed adolescent
behavior. These data indicate that the notice law Is rea-
sonably related to Minnesota’'s compelling interest in pre-
serving parental authority and adolescent health.

ARGUMENT

L THE PEOPLE OF MINNESOTA HAVE A COM-
PELLING INTEREST IN HELPING PARENTS AND
FAMILIES TO REDUCE TEENAGE PREGNANCY

AND TEENAGE ABORTION.

This Court's decisions in Roe v. Wade, 410 U.S. 113
(1973), and Planned Parenthood v. Danfortk, 428 U.S.
52 (1976), established a constitutional right to elective
abortion for adolescent girls of any age that minors had
not exercised at any time in the preceding history of
this country. See Brief Amicus Curiae of the American
Academy of Medical Ethics in Support of Cross-Petitioners
in Hodgson v,, Minnesota, No. 88-1125, 88-1309 at 2-23;
Brie.'! of Certain American State Legislators in Support
of Appellants in Webster v. Reproductive Health Serv-
ices, Inc., Not 88-605. In the aftermath of those decisions,
parents and public officials in every state have sought to
adjust public policy on health care to take account of this
new constitutional right while preserving other compel-
ling, traditional social values. This Court has recently
held that govemment has a “legitimate secular purpose"
in reducing “the social and economic problems caused by
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PETER KELLY Juneau. Alaska
Mailing Address: 99801-1182
119 N. Cushman. Suite 203 (907) 465-2327
Fairbanks, Alaska 99701
(907) 456-8131 House District 31
ffiepresentzxtxbes
MEMORANDUM
Date: February 11,1997
To: House State Affairs Comm
From: Representative Pete Kelly
RE: Constitutionality of CSHB

During the testimony on CSHB 37 this morning the issue of constitutionality arose.
It was said that although CSHB 37 conforms to the US Constitution, it violates
Alaska's Constitution. | have attached two separate legal opinions addressing this
issue. The opinions refer to SB 105, Sen. Leman's bill during the Nineteenth Alaska
Legislature. The .ext of the bill is the same as CSHB 37 and the legal opinions still

apply.
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Jeffery D. Troutt Voice: (907)790-
2007
4-4Q5 Columbia Blvd. * Fax: (907)790-
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Juneau, Alaska 0980 |

Testimony of Jeffery D. Troutt Concerning SB 105

My name is Jeffery D. Troutt. lam a Juneau attorney in solo practice. 1 am here to
speak to the constitutionality of SB 105 under the privacy clause of the Constitution of
Alaska. SB 105 would prohibit physicians from performing abortions prior to obtaining the
consent of parents, guardians, or the courts. | believe that this bill, if it becomes law, would
pass muster under Alaska constitutional law, and the right to privacy enumerated in art. 1,
§ 22 of the Alaska Constitution, as currently interpreted by the Supreme Court of Alaska.

The right to privacy may best be described as “the right to be left alone". Both the
federal and state constitutions give a measure of protection to the privacy of individuals.
However, federal and state courts have been careful not to apply the right to privacy in a
manner that restricts government from performing its essential functions or enforcing

important public policies that may impinge on an individual’s privacy.

Federal Privacy Law

The Constitution of the United States does not enumerate a right to privacy. The
word “privacy” does not appear | the Constitution. However, the Supreme Court of the
United States has found that a right to privacy exists in the Constitution, and derives from a

broad reading of the due process clause of the 14th Amendment. Carey v. Population
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substantial relation’ between the means chosen and a legitimate governmental
purpose. Isakson v. Richey, 550 P.2d 359,*363 (Alaska 1976). Where fundamental
rights are at stake, the state’s interest in invading privacy must be compelling.

MatterofAB., 791 P.2d 615, 621 (Alaska 1990).

The court has set limits to governmental invasion of privacy. “No governmental
intrusion on the privacy of citizens should be broader or more intrusive than necessary to
accomplish the government purpose thatjustifies it." Municipalityo fAnchorage v. Ray, 854
P.2d 740, 750 (Alaska 1993). Thus, the court will allow government to invade personal
privacy, but it must do so only to the extent required to accomplish the legitimate

governmental purpose.

The Supreme Court of Alaska reviewed the right to privacy as applied to a minor
child in Mattero fAB., 791 P.2d 615 (Alaska 1990). There, the court upheld the right of a
parent to information held by HESS. The court recognized the preeminent importance of
preserving the family structure, despite die father’sadmitted neglect and addition to drugs,
and the agency's expressed interest in preserving the privacy of certain information. The
court stated that, to facilitate an expeditious and comprehensively monitored reunion of
AB. [a minor female] and her father, and to preserve the potential for a normal
relationship between them, are legitimate State interests substantially effectuated by the
release order [requiring the State to release information regarding the child to parties

interested in the outcome of the case].” Id., at 791 P.2d 622.

Twtimorry of Jaffary 0. Trotft Regardng S.B. 105, P»y<s 3.
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Testimony of Jeffery D. Troutt Concerning SB 105

My name is Jeffery D. Troutt. | am a Juneau attorney in solo practice. | am here to
speak to the constitutionality of SB 105 under the privacy clause of the Constitution of
Alaska. SB 105 would prohibit physicians from performing abortions prior to obtaining the
consent of parents, guardians, or the courts. | believe that this bill, if it becomes law, would
pass muster under Alaska constitutional law, and the right to privacy enumerated in art. 1,
§ 22 of the Alaska Constitution, as currently interpreted by the Supreme Court of Alaska.

The right to privacy may best be described as “the right to be left alone”. Both the
federal and state constitutions give a measure of protection to the privacy of individuals.
However, federal and state courts have been careful not to apply the right to privacy in a
manner that restricts government from performing its essential functions or enforcing

important public policies that may impinge on an individual's privacy.

Federal Privacy Law

The Constitution of the United States does not enumerate a right to privacy. The
word "privacy” does not appear | the Constitution. However, the Supreme CourtofL e
United States has found that a right to privacy exists in the Constitution, and derives from a

broad reading of the due process clause of the 14th Amendment. Carey v. Population
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|
Services International, 431 U.S. 478, 684, 97 S.Ct. 2010, 2015, 52 LEd.2d 675 (1977). The

right has also been held to exist as a result of "emanations"” from other constitutional
provisions, e.g. Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 LEd.2d 510
(1965). Governmental intrusions of privacy are allowed where there is a compelling state
interest and that regulation does not sweep too broadly. Id, at 381 U.S. 485, 85 S.Ct. 1682;

Roe v. Wade, 410 U.S. 113, US, 93 S.Ct. 705, 727, 35 LEd.2d 147 (1973); Carey at 431

U.S. 685, 97 S.CL 2016.

Alaska Privacy Law

Unlike the federal constitution, the Alaska Constitution explicidy grants the right to
privacy in Art |, 8 22. Alaska is one of a few states that have such a provision. The Supreme
Courtof Alaska has held that the state's right to privacy is broader than the right to privacy
tha* he Supreme Court of the United States recognized in the cases cited above. State v.

Glass, 583 P.2d 872, rehearing596 P.2d 10 (Alaska 1978).

The count's analysis of privacy rights hinges upon an examination of the importance

of the right claimed, and the government’s interest in the action infringing upon privacy.

The court has said:

Under the Alaska Constitution, the required level ofjustification turns on the precise
nature of the privacy interest involved. In the absence of suspect classification or
impairment of fundamental rights, we have required that there be a ‘fair and

TMtimony of Jrffory 0. Troutt Reoardng S B. 105. Pag* 2,



Frem: Joowy 0. TrouB To: S«ufcK Loron Lonvm otto: Vhurao imoo: tu. iv.is i an

substantial relation’ between the means chosen and a legitimate governmental
purpose. Isakson v. Richey, 550 P.2d 359,-363 (Alaska 1976). Where fundamental
rights are at stake, the state’s inteiest in invading privacy must be compelling.

Matterc: i.B., 791 P.2d 615, 621 (Alaska 1990).

The court has set limits to governmental invasion of privacy. “No governmental
intrusion on the privacy of citizens should be broader or more intrusive than necessary to
accomplish the government purpose thatjustifies it.” Municipalityo fAnchorage v. Ray, 854
P.2d 740, 750 (Alaska 1993). Thus, the court will allow government to invade personal
privacy, but it must do so only to the extent required to accomplish the legitimate

governmental purpose.

The Supreme Court of Alaska reviewed the right to privacy as applied to a minor
child in MatterofAB., 791 P.2d 615 (Alaska 1990). There, the court upheld the right ofa
parent to information held by HESS. The court recognized the preeminent importance of
preserving the family structure, despite the father’s admitted neglect and addition to drugs,
and die agency’s expressed interest in preserving the privacy of certain information. The
court stated that, to facilitate an expeditious and comprehensively monitored reunion of
A.B. [a minor female] and her father, and to preserve the potential for a normal
relationship between them, are legitimate State interests substantially effectuated by the
release order [requiring the State to release information regarding the child to parties

interested in the outcome of the case].” Id., at 791 P.2d 622.

Toatimony of Jaffary O. Troutt Regardng S.B. 105, Pago 3.
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I have found one case where the court discusses the privacy interest of minors in
preventing the disclosure of information about their obtaining an abortion. In Falcon v.
Alaska Public Offices Commission, 570 P.2d 469 (Alaska 1977), the court prevented
application state election law requiring a physician to disclose the names of patients from
whom he had received over $100 in payment. The court stated that a physician specializing
in contraceptive or abortion services, or a general practitioner providing abortion or
contraceptive services to a minor, should not be required to disclose the names of patients.
This because the patients’ privacy interests outweighed the public interest in promoting fair
and honest government by requiring disclosure of a candidate’s sources of income. Falcon,

at 791 P.2d 622-623.

The Falcon case turned upon the potential public disclosure of information
concerning intimate details of patients’ lives. SB 105, on the other hand, deals only with
private disclosure of information to parents concerning the health of minor children. As
noted above, the court has recognized the importance of the parent/child relationship, and
has been willing to sacrifice privacy interests in favor of supporting and maintaining that
relationship. (Indeed, the court, while not deciding the constitutionality of similar
provisions in the law, the court has displayed deference towards legislative policy in this
area. See. e.g., Cleveland v. Municipality o fAnchorage, 631 P.2d 1073 (Alaska 1981) and

Bird v. Municipality o fAnchorage, 787 P.2d 119 (Alaska 1990).)

Based upon the principles enumerated in the case law, | believe that the Supreme

Twtlmooy of Jaffaty 0. Troutt Ragardng S.B. 105, Pag« 4.



Court of Alaska would hold that SB 105 does not violate the constitutional rights of minor
children. Although the court may find that a fundamental right to abortion is implicated by
the bill, see Roe, above, itwould probably also find that there is a competing fundamental

right of parents to be involved in decisions concerning minor children. See, M attero/A.8.,

above.

In addition, as a matter of policy, the court would surely agree with the legislature
Jiat parents are more able than government to help minor children make a choice

regarding abortion, and that it is in the best interests of minor children to have their

parents involved in this decision.

Those rare instances where parental involvement would not be in a child’s best
interests are covered by the judicial by-pass allowing minors to obtain abortions against
their parents' consent under certain circumstances. This will not only help the bill pass
constitutional muster under federal law, it will likely persuade the Alaska court that the bill

protects the privacy interests of minor children in the least obtrusive manner possible.

Conclusion

Abortion is a highly personal decision with profound moral, emotional, and spiritual
ramification. | believe that the court would recognize that it is a decision that most minors

should not make without involving the people best equipped to help them make that

Testimony of Jeffery O. Troutt Regardng S.B. 105, Page 5.
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decision, and most concerned for their welfare — the minor’s parents. For this reason, and
the reasons expressed above, | believe that it is likely that the Supreme Court of Alaska

would hold that SB 105 is constitutional under the Constitution of Alaska.

Testimony of Jeffery 0. Troutt Regarding S.B. 105, Pago 0.



MEMORANDUM

TO: Senator Loren Lehman

FROM: Kevin G. Clarkson

DATE: February 13, 1995

RE: Constitutional Limitations of Parental Consultation Requirements as a

Precondition to Minor Abortions

INTRODUCTION

Pursuant to your request, | have reviewed the draft bill which you transmitted to me
regarding parental notification, with an optional/alternative judicial bypass as a precondition to
minor abortions in Alaska. | have also conducted legal research to determine, according to
existing case law, what the constitutional limitations are for parental consultation requirements
as a precondition for minor abortions. My legal research has included analysis of both the
United States Constitution and the Alaska Constitution.

QUESTIONS PRESENTED

1 What are the permissible limits of a parental consultation requirement as a
precondition to a minor’s abortion under the United States Constitution?

1
2. What affect, if any, does Alaska's constitutional protection of the right to privacy
have upon the enforceability of a parental consultation requirement as a precondition to a
minor’s abortion?

SHORT ANSWER

A one-parent consent requirement as a precondition to a minor’s abortion is
constitutionally permissible provided the statute contains an alternative judicial bypass procedure.
To be constitutionally adequate, ajudicial bypass procedure must allow the minor to obtain court



approval of her abortion decision without parental involvement if she can (1) show that she
possess the maturity and information necessary to make her abortion decision, or (2) even if she
cannot make the abortion decision by herself, that the desired abortion would be in her best
interests. In addition, the judicial bypass procedure must ensure the minor’s anonymity and
must be conducted with expediency to allow the minor an effective opportunity to obtain the
abortion. The Alaska Constitution's provision guarantying a right to privacy should not require
a different conclusion.

DISCUSSION
l. Permissible Parental Consultation Provisions Under the United States Constitution

Pursuant to current law, an abortion regulation is unconstitutional only if it places an
undue burden on the exercise of the woman’s right to choose to have an abortion. Planned
Parenthood v. Casev. _ U.S. 112 S. Ct. 2791, 2821 (1992). As the Court stated in Casev:

Regulations which do no more than create a structural mechanism by which the
State, or the parent or guardian of a minor, may express profound respect for the
life of the unborn are permitted, if they are not a substantial obstacle to the
woman’s exercise of the right to choose.... Unless it has that effect onfbe right
of choice, a state measure designed to persuade her to choose childbirth over
abortion will be upheld if reasonably related to that goal. Regulations designed
to foster the health of a woman seeking an abortion are valid if they do not
constitute an undue burden.

U.S. at , 112 S. Ct. at 2821. Therefore, a regulation that places a burden on the exercise
of a woman’s right to an abortion is constitutional unless the burien is "undue." The State may
permissibly enact laws that are "calculated to infoim the woman’s free choice, not hinder it."
Id. As stated plainly in Casev. regulations which do no more than create a structural mechanism
by which the state, or the parent or the guardian of a minor, may express profound respect for
the life of the unbom are permitted, if they are not a substantial obstacle to the woman's
exercise of the right to choose. U.S. at , 112 S. Ct. at 2821. "As long as Casev remains
authoritative, the constitutionality of an abortion regulation thus turns on an examination of the
importance of the State’s interest in the regulation and the severity of the burden that regulation
imposes on the woman’s right to seek an abortion." Bams v. State of Mississippi. 992 F.2d
1335, 1339 (5th Cir. 1993).

In the area of abortion rights, even prior to the Supreme Court’s recent retreat in Casev.

U.S. at , 112 S. Ct. at 2821, from the landmark decision of Roe v. Wade. 410 U.S.
113, 93 S. Ct. 705 (1973), the Court ruled that it is constitutionally permissible for a state to
require minor abortions to be conducted only after parental notification or parental consent has
occurred, provided there exists acceptable judicial bypass alternatives. In Planned Parenthood
of Central Missouri v. Danforth. the Court held that it is constitutionally impermissible for the
state to place an absolute veto on a minor's abortion decision. See 428 U.S. 52, 74, 96 S. Ct.



2831, 2843 (1976) ("[T]he State may not impose a blanket provision . . . requiring the consent
of a parent or person in locakparentis as a condition for abortion of an unmarried minor during
the first 12 weeks of her pregnancy .... [T]he State does not have the constitutional authority
to give a third party an absolute, and possibly arbitrary, veto over the decision of the physician
and his patient to terminate the pregnancy, regardless of the reason for withholding the
consent."); Accord. City of Akron v. Akron Center for Reproductive Health. Inc.. 462 U.S.
416, 439, 103 S. Ct. 2481, 2497 (1983) (Akron I). However, even prior to Casev. the Court
upheld parental consultation statutes (both parental consent and parental notification statutes)
which contain judicial bypass procedures satisfying the standards of Bellotti v. Baird. See
Bellotti v. Beard. 443 U.S. 622, 640-42, 99 S. Ct. 3035, 3046-47 (1979) (the majority of the
Court indicating that a two-parent consent requirement would be constitutionally permissible if
coupled with an appropriate judicial bypass procedure); see also Akron I. 462 U.S. at 439, 103
S. Ct. at 2497 ("the State’s interest in protecting immature minors will sustain a requirement of
a consent substitute, either parental or judicial™); Planned Parenthood Association v. Ashcroft.
462 U.S. 476, 491, 103 S. Ct. 2517, 2525 (1983) (same). Most recently in Casev. after
substantially retreating from Roe v. Wade, the Court specifically ruled that a one-parent consent
requirement with an alternative judicial bypass procedure is constitutional:

Our cases establish, and we reaffirm today, that a State may require a minor
seeking an abortion to obtain the consent of a parent or guardian, provided that
there is an adequate judicial bypass procedure. See, e.g.. Akron Il. 497 U.S. at
, 110 S. Ct. at ; Hodgson. 47 U.S. at , 110S. Ct. at , Akron I. supra.
462 U.S. at 440, 103 S. Ct. at 2497; Bellotti. supra. 443 U.S. at 643-644, 99 S.
Ct. at 3048 (plurality opinion). Under these precedents, in our view, the one-
parent consent requirement and judicial bypass procedure are constitutional.

U.S. at_, 112 S. Ct. at 2832.

The judicial reasoning for upholding parental consent and parental notification
requirements (with adequate judicial bypass procedures) finds its genesis in the Supreme Court’s
analysis of a child's limited rights and protections under the Constitution vis-a-vis an adult’s
rights and protections. For example, the Court has long recognized that "(a] child merely on
account of his minority is not beyond the protection of the constitution.” Bellotti v. Baird. 443
U.S. 622, 633, 99 S. Ct. 3035, 3043 (1979). As the Coun ruled in In Re: Gault. 387 U.S. 1,
13, 87 S. Ct. 1428, 1436 (1967), "whatever may be their precise impact, neither the Fourteenth
Amendment nor the Bill of Rights is for adults alone.” Quoted in Bellotti. 443 U.S. at 633, 99
S. Ct. at 3043. Similarly, in Danforth. 428 U.S. at 74, 96 S. Ct. at 2843, the Court stated:

Constitutional rights do not mature and come into being magically only
when one attains the state defined age of majority. Minors, as well as
adults, are protected by the constitution and possess constitutional rights.

Simply observing that minors are protected by the Constitution, of course, is but the
beginning of the analysis in determining what parental consent and/or parental notification
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requirements the State can impose as a precondition to a minor’s abortion decision. The
Supreme Court has long recognized that the status of minors under the law is unique in many
respects. As Justice Frankfurter aptly put it: "[C]hildren have a very special place in life which
law should reflect. Legal dieories and their phrasing in other cases readily lead to fallacious
reasoning if uncritically transferred to determination of a state’s duty towards children.” May
v. Anderson. 345 U.S. 528, 536, 73 S. Ct. 840, 844 (1953) (concurring opinion). Also, as
Justice Powell put it in Bellotti. "[t]he unique role in our society of the family, the institution
by which we inculcate and pass down many of our most cherished values, moral and cultural,
. . . requires that constitutional principles be applied with sensitivity and flexibility to the special
needs of parents and children.” tr3 U.S. at 634, 99 S. Ct. at 3035, quoting. Moore v. Ea t
Cleveland. 431 U.S. 494, 503-504, 97 S. Ct. 1932, 1938, 1977 (plurality opinion). Specifically,’
the Court has recognized three reasons which justify the conclusion that the constitutional rights
of children cannot be equated with those of adults: The peculiar vulnerability of children; their
inability to make critical decisions in an informed, mature manner, and the importance of the
parental role in child rearing. Bellotti. 443 U.S. at 644, 99 S. Ct. at 3043. "[Pjarent notice and
consent are qualifications that typically may be imposed by the State on a minor’s right to make
important decisions. As immature minors often lack the ability to make fully informed choices
that take account of both immediate and long-range consequences, a State reasonably may
determine that parental consultation often is desirable and in the best interest of a minor."”
Bellotti. 443 U.S. at 640, 99 S. Ct. at 3046.1 Each of these reasons have amplified significance
in the case of a minor woman considering the dramatic decision of whether to abort her unbom
child. Sgc IdL; Casev. US. at , 112 S. Ct. at 2832. Accordingly, the State may
determine, as a general proposition, that such consultation is particularly desirable with respect
to the abortion decision, as it is Oiie that for some people raises profound moral and religious
concerns. Moreover, it is widely demonstrated that parental involvement in a minor’s abortion
decision, if compassionate and supported, is highly desirable. See Belloitti. 443 U.S. 642, n.
20, 99 S. Ct. at 3047, n. 20.2

1 In Danforth. 428 U.S. at 75, 96 S. Ct. 2844, the Court emphasized that its holding
n[d]id not suggest that every minor, regardless of age or maturity, may give effective
consent for termination of her pregnancy.”

2 The State’s interest in a one-parent consent statute, such as .Alaska’s, is clear: it is to
protect children from their own immaturity as well as from the possibly deficient advice
of those whose business it is to provide abortions at profit. Such statutes are plainly
constitutional provided they contain adequate judicial bypass provisions. Casey.
UsS. at , 112 S. Ct. at 2832; Ashcroft. 462 U.S. 476, 103 S. Ct. 2517. Ohio v.
Akron Center for Reproductive Health (Akron ID. 497 U.S. 502, 520, 110 S. Ct. 2972,
2984 (1990), Justice Ker.nedy eloquently expressed the interest of the State and the
Family in requiring parental consent as a precondition to a minor’s abortion:

It is both rational <uid fair for the State to conclude that, in most instances,
the family will strive to give a lonely or even terrified minor advice that



In the abortion context, parental involvement statutes may be divided into four groups,
in ascending order of the burden which they impose on the minor’s exercise of her limited right
to an abortion: One-parent notification statutes, two-parent notification stamtes, one-parent
consent stamtes, and two-parent consent stamtes. The Supreme Court upheld a one-parent
notification statute in H.L. v. Matheson. 450 U.S. 398, 101 S. Ct. 1164 (1981). The Court
upheld a two-parent notification statute that includes ajudicial bypass provision in Hodgson v.
Minnesota. 497 U.S. 417, 110 S. Ct. 2926 (1990) (Kennedy, J. plurality opinion).3 Finally, as
stated above, the Court upheld a one-parent consent statute with ajudicial bypass in both Casev.
_ UsSs. at_, 112 S. Ct. at 2832; and Ashcroft. 462 U.S. 476, 103 S. Ct. 2517, The only
unanswered question, which at least arguably was answered in Bellotti v. Baird, is whether a
two-parent consent statute with ajudicial bypass impermissibly crosses the line so as to impose
an undue burden on a minor woman'’s right to an abortion. |ee Caseyv, Uus, 112 S. Ct.

2791.

In analyzing parent;1 consultation stamtes, the Court scrutinizes consent stamtes more
closely than it does notification stamtes, and two-parent laws more closely than one-parent laws
(simply because pvenial consent is viewed as being a greater burden on the right to choose an
abortion from parental notification). Thus, a two-parent consent statute arguably raises more
serious guestions than the other parental involvement stamtes. In Bellotti v. Baird. 443 U.S. at
636, 99 S. Ct. at 3045, a fractured court struck down a state law that required minors to obtain
the consent of both parents before an abortion could be performed. The plurality opinion struck
the law down on the grounds that the statute’s judicial bypass provision was constitutionally
inadequate. Bellotti. 443 U.S. at 645, 99 S. Ct. at 3049. However, the opinion clearly stated:
"We are not persuaded that, as a general rule, the requirement o f obtaining both parents’ consent
unconstitutionally burdens a minor’s right to seek an abortion."” Id. at 649, S. Ct. at 3051. In
outlining the constitutional requirements for such a statute, the Court said: We therefore
conclude that if the State decides to requle a pregnant minor to obtain one or both parents’
consent to an abortion, it also must provide an alternative procedure whereby authorization for
the abortion can be obtained.” Id* at 643, 99 U.S. at 3048 (emphasis added). Thus, if the
two-parent consent statute at issue in Bellotti had contained an adequate judicial bypass, the four
members of the plurality opinion stood ready to uphold it. A fifth. Justice W hite, was prepared

is both compassionate and mature. The statute in issue here is a rational
way to further those ends. It would deny all dignity to the family to say
that the State cannot take this reasonable step in regulating its health
professions to insure that, in most cases, a young woman w ill receive
guidance and understanding from a parent.

3 In Akron I1. decided in tandem with Hodgson, the Supreme Court left open the precise
question of whether parental notification stamtes even require alternative judicial bypass
provisions. 497 U.S. 502, 110 S. Ct. 2972.
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to uphold the rwo-parent consent statute in Fellotti. even without a judicial bypass. Id at 657,
99 S. Ct. at 3055 (White J., dissenting).

Although the Court in Bellotti did not uphold the two-parent consent statute at issue, it
did indicate that it would do so under different circumstances. The indication given in Bellotti.
that even a two-parent consent statute with an appropriate judicial bypass would be
constitutionally permissible, is particularly persuasive in light of Justice Kennedy's plurality
opinion in Hodgson. 497 U.S. at 498, 110 S. Ct. at 2970. There, Justice Kennedy relied on
Bellotti to uphold a two-parent notice requirement. Justice Kennedy argued that since Bellotti
approved a two-parent consent statute with a judicial bypass, it follows that the less onerous
two-parent notice statute must be constitutional. 1d at 498, 110 S. Ct. at 2970. (Bellotti
"requires us to sustain this statute before us here™). Justice O’Connor, also citing Bellotti.
joined the plurality in Hodgson on the broad grounds that a bypass provision tailors "a
parental-consent provision so as to avoid unduly burdening the minor’s limited right to obtain
an abortion." Id at461, 110 S. Ct. at 2950. (O’Connor, J., concurring). Thus, in Hodgson
five justices (Rehnquist, White, O’Connor, Scalia, and Kennedy) viewed Bellotti. as settling the
question in favor of the constitutionality of the two-parent consent/judicial bypass statute. See
e.g.. Bams. 992 F.2d at 1338-39.

For purposes of analyzing the constitutionality of the legislation which you propose to
introduce to the Alaska Legislature, however, even if Bellotti is not directly controlling to
approve a two-parent consent/fjudicial bypass statute, a one-parent consent statute (such as
Alaska’s current statute, AS 18.16.010 et. seaJ with a judicial bypass is unquestionably
constitutional. See Casev. US. at , 112 S. Ct. at 2832. The reason that a one-parent
consent provision, with an adequate judicial bypass provision, is constitutional is because (1) the
state is viewed as having an important interest at stake in encouraging or requiring parental
involvement in a minor’'s abortion decision, and (2) the consent requirement, with an alternative
judicial bypass, does not plao an undue burden on the woman’s right to choose an abortion.
See Casev. UsS. at , 112 S. Ct. at 2832.

The United States Supreme Court, and lower federal appellate courts, have both routinely
recognized that the State does have an important interest at stake in parental involvement
stamtes. The State’s interest, in part, is insuring that someone other than the immature minor
and the abortion provider has a hand in making an important decision that fundamentally affects
the minor's health and welfare. The Supreme Court has recognized that "the guiding role of
parents in the upbringing of their children justifies limitations on the freedom of minors.
Bellotti. 443 U.S. at 637, 99 S. Ct. at 3045. The Supreme Court has described the "belief that
the parental role implies a substantial measure of authority over ones children” as being "deeply
rooted in our nation’s history and tradition.” IdL at 638, 99 S. Ct. at 3045. "Legal restrictions
on minors especially those supported by the parental role, may be important to the child’s
chances for the full growth and maturity that make eventual participation in our free society
meaningful and rewarding. IcL at 638-39. 99 S. Ct. at 3046. Parental consultation is
particularly important on the abortion decision, "one that for some people raises profound moral
and religious concerns.” I<L at 640, 99 S. Ct. at 3047. The child herself may be too immature



to make the decision. And the abortion provider cannot be counted on to provide "adequate
counsel and support ... at an abortion clinic, where abortions for pregnant minors frequently
take place." 1("31 641,99 5.0.31 3047.

The remaining consideration involves a determination of what constitutes an adequate
judicial bypass procedure. Bellotti establishes four criteria which must be satisfied in any
judicial bypass procedure:

1. The procedure must allow the minor to show that she possesses the
maturity and information to make her abortion decision, and in
consultation with her physician, without regard to her parents’ wishes;

2. The procedure must allow the minor to show that, even if she
cannot make the abortion decision by herself, the desired abortion would
be in her best interest;

3. The procedure must insure the minor's anonymity; and

4. The Courts must conduct a bypass procedure with expediency to
allow the minor an effective opportunity to obtain an abortion.

443 U.S. at 643-44, 99 S. Ct. at 3048; accord Akron IlI.  U.S. ,110S. Ct. at
2979-80/

Wi ith respect to the first Bellotti requirement, the Supreme Court has ruled that every
minor must have the opportunity, if she so desires, to go directly to a Court to request judicial
approval of her abortion decision without first consulting or notifying her parents. |f the minor
satisfies the Court that she is mature and well enough informed to intelligently make the abortion
decision on her own, the Court must authorize her to act without parent consultation or consent.
If the minor fails to satisfy the Court that she is mature or competent enough to make the

* Justice Powell stated specifically in Bellotti that: "A pregnant minor is entitled in such
a proceeding to show either: (1) that she is mature enough and well enough informed
to make her abortion decision, in consultation with her physician, independently of her
parents’ wishes: or (2) that even is she is not able to make this decision independently,
the desired abortion would be in her best interest. The proceeding in which this showing
is made must assure that a resolution of the issue, and any appeals that may follow, will
be completed with anonymity and sufficient expedition to provide an effect opportunity
for an abortion to be obtained. In sum, the procedure must insure that the provision
requiring parental consent does not in fact amount to the absolute, and possibly arbitrary,
veto that was found impermissible in Danforth.” 443 U.S. at 644, 99 S. Ct. at 3048.

-7-



abortion decision independently, she must be permitted to show that an abortion, nevertheless,
would be in her best interest. This leads, in essence, to the second Bellotti requirement.

With respect to the second Bellotti requirement, the Supreme Court has recognized that
there is an important State interest in encouraging a family rather than ajudicial resolution of
aminor's abortion decision. Furthermore, the Court has observed that parents naturally take
an interest in the welfare of their children, an interest that is particularly strong where a normal
family relationship exists and where the child is living with one or both of the parents. With
respect to the second Bellotti cr/.iTia, the Court's independent determination of whether an
abortion is in the best interest o: me minor child regardless of her immaturity or lack of
information, the Supreme Court has specifically ruled that it is proper for a Court to take into
account the importance of family involvement in such an important decision for the minor.
Under the second Bellotti criteria if, all things considered, the Court determines that an abortion
is in the minor’'s best interest, she is entitled to Court authorization without any parental
involvement." However, the Supreme Court has indicated that a Court may deny the abortion
request o f an immature minor in the absence of parental consultation if it concludes that her best
interests would be served through parental consultation. It is also permissible, in such a case,
for the Court to defer its decision until there is parental consultation in which the Court may
participate. According to the Supreme Court in Bellotti. "this is the full extent in which parental
involvement may be required.” 443 U.S. at 648, 99 S. Ct. at 3051.

EL  Alaska’s Constitutional Right to Privacy.

In Breese v. Smith. 501 P.2d 159 (Alaska 1972), the Alaska Supreme Court stated the
tests which are to be applied when a claim is made that state action encroaches upon an
individual's constitution rights. In Breese. the Court had before it a "ha- length” regulation
which encroached on what the Court determined to be the individual's fundamental right to
determine his own personal appearance. In that case, the Court stated:

Once a fundament right under the Constitution of Alaska has been shown
to be involved and it has been further shown that this constitutionally
protected right has been impaired by governmental action, then the
government must come forward and meet its substantial burden of
establishing that the abridgement in question was justified by a compelling
government interest.

501 P.2d at 171.5 This standard, established in Breese. is similar to the federal protection for

the U.S. Constitutional Implied Right of Privacy existing prior to Casev. Uu.S. 112
S.Ct. at 2821.
5 See also State .16 P.2d 142 (Alaska 1973): State v. Van Port. 502 P.2d 453

(Alaska 1972). h: mState. 525 P.2d 524, 527 (Alaska 1974); Gilbert v. State. 526
P.2d 1131, 1135 vAlaska 1974); State v. Adams. 522 P.2d 1125 (Alaska 1974).
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In 1972, the Alaska Constitution was amended to add Article I, § 22, which states an
express right of privacy to Alaska'citizens. Article I. § 22 reads:

The right of the people to privacy is recognized and shall not be infringed.
The legislature shall implement this section.

In Ravin v. State. 537 P.2d 494 (Alaska 1975), the Alaska Supreme Court ruled that "[tlhe
effect of this amendment is to place privacy among the specifically enumerated rights in Alaska’s
Constitution.” Accordingly, in Ravin, the Alaska Supreme Court determined that the right of
privacy guaranteed by Article |, 8§ 22 of the Alaska Constitution is a fundamental right which
can only be infringed by the state upon a showing of a compellng government interest.
Although in Ravin the Alaska Court determined that private marijuana use outside the home did
not fall within the scope of the privacy interests protected by Article |, § 22, there is little doubt
that the Alaska Supreme Court, consistent with the United States Supreme Court’'s decision in
Roe v. Wade, would determine that the right of a woman to choose to have an abortion is a
privacy right protected by Article |, 8 22. As a result, there is little doubt that the Alaska
Supreme Court would recognize a woman’s right to choose to have an abortion as a fundamental
right protected bv the Alaska Constitution, principally Article I, § 22.

Since 1975, the Alaska Supreme Court has consistently ruled that the government must
demonstrate aconvincing and compelling interest, which the government must seek to implement
through the least restrictive means available, in order to justify infringement upon the
fundamental right to privacy guaranteed by Article I, § 22, of the Alaska Constitution. Tor
example, In Matter of A.B.. 791 P.2d 615 (Alaska 1990), the Alaska Court ruled as follows:

Although neither federal nor state rights of privacy are absolute, it is part )
of the judicial function to insure the governmental infringements of |
privacy are supported by sufficientjustification. Under federal precedent, \
it must be found that the privacy invasion is necessary to a compelling
state interest, and that the government regulation does not sweep too J
broadly.

See, e.g.. Griswold. 381 U.S. at 485, 85 S. Ct. at 1682; Roe v. Wade.
410 U.S. 113, 155, 93 S. Ct. 705, 727, 35 L. Ed. 2d 147 (1973); Carey,
431 U.S. at 687, 97 S. Ct. at 2016. Under the Alaska Constitution, the
required level of justification turns on the precise nature of the privacy
interest involved. In absence of a suspect classification or impairment of
a fundamental right, we have required that there be a fair and substantial
relation between the means chosen for a legitimate governmental purpose.
Issakson v. Rickey. 550 P.2d 259, 363 (Alaska 1976). Where
fundamental rights are at stake, the State’s interest invading privacy must
be compelling, hh. Thus. to determine the validity of the release work,
we must consider both the nature and the extent of the privacy invasion,
and the strength of the State interest or requiring disclosure. See
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generally Falcon v. Alaska Public Offices Commission. 570 P.2d 469,

475 (Alaska 1977).
Id. at 621. Accord Luedtke -ibors Alaska Drilling. Inc.. 768 P.2d 1123, 1129 (Alaska
1989).

Consistent with the United States Supreme Court precedent addressed above, it should
be recognized by the Alaska Supreme Court that the State has a compelling interest to insure the
protection of minor children in the context of their making important decisions, such as the
decision to abort an unbom child. The key to guaranteeing the enforceability of a parental
consent statute under Alaska’s Constitutional Privacy Provision, therefore, would seem to be in
drafting the parental consent provisions so as to implement the state’s compelling interest in the
least restrictive means possible to the minor woman’s right to choose. Including within your
proposed legislation, ajudicial bypass procedure which is consistent with U.S. Supreme Court
precedent as detailed above, would implement the State’s compelling interest in the least
restrictive means possible.

CONCLUSION

A one-parent consent requirement as a precondition to a minor's abortion is
constitutionally permissible provided the statute contains an alternate judicial bypass procedure.
To be constitutionally adequate, ajudicial bypass procedure must allow the minor to obtain court
approval of her abortion decision, independent o f her parent’'s involvement, upon a showing that
either (1) she is independently mature and informed enough to make her own abortion decision,
or (2) that the abortion is otherwise in her best interests. The procedure must be conducted
expediently and so as to preserve the minor’s anonymity. Examples of stamtes from other states
are enclosed as is a redrafted proposed bill.
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