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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM January 17. 1997

SUBJECT: Civil liability for illegal alcohol sales - (HB 22)

TO: Representative Ivan Ivan

Attn: Tom
FROM: Michael F. Ford

Legislative Counsel

You have asked for a briefexplanation of the effects of the above- referenced bill. The bill
would impose strict liability on bootleggers, or people who sell alcohol without a license.
The imposition of strict civil liability means that a person convicted of bootlegging would
be liable for any civil damages regardless of the degree of care exercised by the bootlegger.
This is in contrast to a situation where a person is liable only if negligence is proven. To
prove negligence you must show a failure to meet a standard of care, whereas in strict
liability the only issues are commission of the act and damages.

Also, civil damages wou'd include personal injuries as well as damages for a person's death.
Assuming the intoxicated person does die as a result of a bootlegger providing alcohol, the
deceased person's estate would still be able to recover damages from the bootlegger. See
AS 09.55.570 and 09.55.580.

The imposition of strict liability is not common in our statutes and is often not favored by
the courts. However, given the public health concerns addressed by the draft 1 do not think
that there are any legal impediments to imposing strict liability in this situation.

Please contact me if you have further questions.

MFF:pl
97-013.pIm



Position Paper

Tanana Chiefs Conference, Inc.

Subject: Civil liability for illegal sale of alcohol

Date: January 22,1996

Bill Number: House Bill 22

Sponsor: Representative lvan

Status: (H) Jud (single committee referral)

Issue: According the sponsor’s statement, current law seemingly

exempts those who sell liquor without a license (bootleggers) from any
civil liability for the damages that may be caused by their illegal acts.

The basis of House Bill 22 is to remove that exemption and make

bootleggers strictly liable for their actions.

TCC Position: In the spirit of the War on Alcohol led by the Elders
and multiple convention resolutions calling for the crackdown on

bootlegging, Tanana Chiefs Conference supports HB 22.



TANANA CHIEFS CONFERENCE
BOARD OF DIRECTORS
Resolution No. 96-13

BOOT THE BOOTLEGGERS AND DRUG DEALERS
WHEREAS, alcohol and drug abuse among the youth is the main contribution to all the
tragedies affecting the youth in our villages; and

WHEREAS, bootleggers and drug dealers in our villages are providing a deadly poison
to our youth; and

WHEREAS, a high number of suicides, teen pregnancies, murders and alcohol related
accidents are directly related to alcohol and drug abuse; and

WHEREAS, alcohol and drug abuse is destroying our culture and tradition;

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference Board of
Directors direct staffto work with village councils to develop strategies to
combat the alcohol and drug abuse problems; and

BE IT FURTHER RESOLVED that the VPSQO’s, State Troopers and other law enforcement
agencies be requested to step up their efforts of booting the bootleggers

and drug dealers out of our villages; and

BE IT FURTHER RESOLVED that this resolution is effective 3/14/96.

CERTIFICATION

I hereby certify that this resolution was duly passed by the Tanana Chiefs Conference, Inc. Board
of Directors on March 14, 1996 at Fairbanks, Alaska and a quorum was duly established.

Loretta Lolnitz
Secretary/Treasurer

Submitted by: Youth Delegates

396-107.13



TANANA CHIEFS CONFERENCE, INC.
BOARD OF DIRECTORS
Resolution No. 95-40

ADVOCATING THE PREVENTION OF BOOTLEGGING AND SALE OF ILLEGAL DRUGS

WHEREAS, the consumption of alcohol and use of illegal drugs is a major cause of damage to the
lifestyle of Native communities in Alaska; and

WHEREAS. illegal sale of drugs and sale of alcohol hy “bootlegging” is widely known as having an
extreme negative impact on the cultural, social, and economic well being of the Native
communities in Alaska; and

WHEREAS, tribal councils need technical assistance in developing tribal courts and ordinances as
enforcement against ’licgal sale of drugs and sale of alcohol by “bootlegging”; and

WHEREAS. laws should be written to make bootleggers and drug dealers accessories to crimes
committed by the people to whom they have sold liquor or illegal drugs to; and

WHEREAS. such laws should include the taking of any property of drug dealer or bootlegger bought
In the profits of the illegal .sale of drugs and sale of alcohol hy “bootlegging” by the law
enforcement; and

WHEREAS. that use of alcohol and drugs offers nothing to our Native villages, but broken spirits,
homes and families; pain suffering nnd death;

NOW THEREFORE BE IT RESOLVED the Tanana Chiefs Conference. Inc. Board ofDirectors direct their staff
to assist the 1CC \illages in de\ eloping and implementing ordinances against the illegal
sale of drugs and alcohol, and

BE ST FURTHER RESOLVED that Tanana Chiefs Conference. Inc Board ofDirectors request that Governor
lons Knowles and The State Legislature support the efforts of Rural Alaska in their light
against alcohol and drug abuse; and

BE IT FURTHER RESOLVED that Tanana Chiefs Conference. Inc Board ofDirectors request that the State
l.egisla'ure eonsidei wiiticn law to make bootleggers and drug dealers accessory to

crimes committed b> the people to whom they have sold liquor or illegal drugs to and
confiscate propertx puuhuscd In profits of the illegal sale of the drugs and alcohol

CE R T 1 F I C A T 1 O N
I hereby certify that this resolution was duly passed hy the Tanana Conferee. Inc. Board of Directors on

March, It'. 15 at Fairbanks. Alaska and a quoim.; w.t, dub i uablislIKLA* |
LA™ d Kiba 7 w7 7.y « ¥y

» m .« t.-ade

id i lie is.act

km tilni, 11 °d@toi

395-281.49



TANANA CHIEFS CONFERENCE, rNC.
BOARD OF DIRECTORS
Resolution No. 95-71
YOUTH DECLARATION OF WAR ON ALCOHOL AND DRUG ABUSE
WHEREAS, alcohol and drug abuse causes many accidents and other tragedies: and
WHEREAS, alcohol contributes to problems of child abuse, sexual abuse and domestic violence, and

WHEREAS, alcohol and drug abuse contributes to low-self esteem: and

WHEREAS, alcohol and drug abuse contributes to high school drop out rates and loss of employment;
and

WHEREAS, alcohol and drug abuse often causes families to break apart: and
WHEREAS, alcohol and drug abuse threatens the Alaskan Native cultures:

NOW THEREFORE BE IT RESOLVED that the youth declare a War on Alcohol and Drugs
and that the Tanana Chief? Conference. Inc. Board ofDirectors directs TCC staff
to support in every way possible the Alaska Native Sobriety movement; and

BE IT FURTHER RESOLVED that the chain of passing alcohol and substance abuse between
generations be broken.

CERTIFICATION
I hereby certify that this resolution was duly passed by the Tanana ChLfs Conference, Inc. Board
ofDirectors on March 16. 1995 at Fairbanks. A...ska and a quorum was duly established.

tonne Fleagle
Secretary/Treasurer

Submitted bv: Youth Delegates

395-281.89



TANANA CHIEFS CONFERENCE, INC.
Board of Directors

Resolution No. 87-1

Supporting Native Elders in Their Fight Against Alcohol and Drugs

WHEREASI

WHEREAS,

WHEREAS,

WHEREAS,

WHEREAS,

NOW THEREFORE

BE

BE

BE

BE

BE

IT

IT

IT

FURTHER

FURTHER

FURTHER

FURTHER

FURTHER

CNV-1.1

there are many problems which threaten our survival as a Native
people, but none have such a devastating impact on our villages
and families as does the problem of alcohol and drug abuse; and

the use of alcohol and drugs offers nothing to our Native villages
but broken spirits, broken families, pain, grief, suffering and
death; and

the use of alcohol and drugs never has been and never will be of
any value to our Native culture and Native people; and

since 1its introduction from other cultures, Native -elders have
warned their villages that alcohol and drugs are the greatest
threat to health, 1life and cultural values; and

as the keepers and teachers of Native culture, the elders of today
speak stronger than ever against alcohol and drugs and have
committed themselves to bring their message against alcohol and
drugs to their villages; and

BE IT RESOLVED that the Tanana Chiefs Conference Board of Directors
reauest that Governor Steve Cowper and every Alaska Stace legisla—
ture and member of Alaska®s delegation in Congress support the
efforts of the Interior villages in their fight against alcohol

and drug abuse; and

RESOLVED that the Tanana Chiefs Conference Board of Directors
direct [1iC to pursue state, federal, local, and private sector
funding to institute comprehensive vregion wide alcohol and drug
prevention programs wutilising elders, <concerned village volun—
teers, village councils and youth 1in each village and that these
concerned village teams bp afforded training and ongoing support;

and

RESOLVED that the Village Councils and village courts pass ordi—
nances against alcohol mil drugs and strictly enforcp these
ordinances through their village courts; and

RESOLVED to protect our children and families, Village Councils and
courts strongly consider the use of traditional Native jJustice
mechanisms and banish bootleggers and drug pushers from our
village; and

RESOLVED each school in each village includes a comprehensive drug
prevention to their curriculum and actively implement preventive

education at t?very grade level; and

RESOLVED as an example to our children and to each other, no
alcohol to be served at any TCC function from this day forward;

and



BE IT FURTHER RESOLVED any TCC employee determined to have a drug or alcohol
problem be given the option to receive treatment or be immediately

terminated from employment; nnd

BE IT FURTHER RESOLVED eachNative person of strong body and mind lend their hand
to help their elders andvillage lenders in this, their most

serious tas ; and

BE IT FURTHER RESOLVED for the spiritual well being of our children and families
and for the survival and strengthening of cur villages, from this
day forward, let it be known that the elders of the Athabascan
Nation have declared war on all those who are associated with
alcohol and drug abuse.

CERTIFICATION

I hereby certify that this resolution was duly passed by the Tar.ana Chiefs
Conference, 1Inc. Board of Directors on March 19, 1987 at Fairbanks, Alaska and a

quorum was duly established.

Jaisv Nrrthw”?v
Secretaw-Trea surer

Submitted by: Elder Delegates Tanana Chiefs Conference, Inc.

CNV-1.2



3.06

3.06 LEGAL CAUSE

I will now define "legal cause" for you. A legal cause of
harm is an act or failure to act which is a in
bringing about the harm. An act or failure to act is a

substantial Tfactor 1in bringing about harm if it is more likely
true than not true that:

1. the act or failure to act was so important iIn bringing
about the harm that a reasonable person would regard it as a
cause and attach responsibility to it; and

2. the harm would not have occurred [but for the act or
failure to act.

[There 1is, however, one exception to the requirement that
the harm would not have occurred but for the act, or TfTailure to
act, or the defendant. IT two forces operated to cause the harm,
one because of the defendant and the other not, and each force by
itself was sufficient to cause the harm, then the defendant®s act
or Tailure to act is a cause of the harm if iIt" was so important
in bringing about the harm that a reasonable person would regard

it as a cause and attach responsibility to it.]

Use Note

This instruction should be used as the "proximate cause"
instruction. The bracketed paragraph should be given in
appropriate circumstances. See Comment to Instruction 3.07.

IT concurring or superseding cause 1S an 1issue, the
instruction for those doctrines should be given iImmediately
following this instruction. See Instruction 3.07.

Comment

This instruction 1is derived from Restatement (Second) of
Torts 8 431 (1965) . "Proximate"™ 1is a term that may be meaningful

REVISED 1988



3.U6

to lawyers because of familiarity with the concept, but it is not
so understood by jurors. All too often ™proximate™ confuses
rather than enlightens the layperson trier of fact.

"Legal cause™ language and the '"substantial TfTactor”™ rule
have been used 1iIn Alaska. See Sharp v. Fairbanks North Star
Borough, 569 P.2d 178, 181 (Alaska 1977); State v. Abbott, 498

P.2d 712, 727 (Alaska 1972). ,

The definitions of legal cause and substantial Tfactor are
consistent with the Restatement position. See Restatement
(Second) of Torts 8 430 and comment d, 8 431 and comment a
(1965), as cited in Sharp v. Fairbanks North Star Borough, 569
P.2d at 181, and in State v. Abbott, 498 P.2d at 727.

In City of Fairbanks v. Nesbett, 432 P,2d 607, 610-11
(Alaska 1967) , the Supreme Court stated that it Is not necessary
for the actor"s conduct to be "the™ Ilegal cause of an injury, it
is only necessary that such conduct be "a" legal cause.

While several Alaska cases have endorsed the 'substantial
factor™ test, the Alaska Supreme Court did question this test”™to
a certain degree iIn McCarthy v. McCarthy /“js*7 P.2.d )
Op. No. 3285 (Alaska, April 1, 1988). The case 1involved an
automobile accident 1in which both the plaintiff and defendant
were negligent. Both partiesl negligence was a "but for"™ cause
of the accident. However, despite the fact that there were no
attenuating causation facts, the jury concluded that the defend-
ant®"s negligence was not a "substantial Tfactor™ 1in causing the
accident. The supreme court reversed, holding that no reasonable
jury could have found a lack of legal cause. Id. at 3.

The court in McCarthy Tfirst recognized that the "substantial

factor™ test has been criticized. Id. at 4-5 (quoting W. Keeton,
D. Dobbs, R. Keeton & R. Owen, Prosser and Keeton on the Law
of Torts, at 278 (bth Ed. 1984) . The court states that this
criticism '"seems valid”, Id. at 5, but Tfinds it unnecessary to
make a definitive ruling on the test because the case presented
none of the "unforeseeable or 1iIndirect consequences as those
presented in the classic case of Palsgraff . . . _ "

In conclusion, while the court questions the substantial
factor test, it neither 1invalidates the test, overrules prior
cases endorsing the test, nor suggests an alternate test.

REVISED 1988



3.07

3.07 MULTIPLE CAUSES/SUPERCEEDING CAUSE

There may be more than one legal cause of harm. A person®s
negligence may combine with another cause (either the acts of
another person or some force of nature) to produce harm. If you
find a person®s regligence is ;‘Iegal cause of harm, that person
may not avoid Jlegal responsibility merely because some other
cause also caused or helped cause the harm.

(However, (defendant) (plaintiff) claims that (his) (her)
(its) conduct was not a legal cause of (plaintiff"s)
(defendant®s) harm and that another cause was the superceeding
cause of the harm. In order for (defendant) (plaintiff) to
prevail on this claim, you must decide that i1t is more likely

true than not true that

1. the harmful effects of tYa other cause occurred after
the (defendant®s) (plaintiff®s) negligence;

2. the other cause was not reasonably foreseeable; and

3. the other cause brought about harm different in Kkind
than what could be reasonably expected from (defendant®s)
(plaintiff®"s) negligence.

IT you find that any of these things are more likely true

than not true, then you must find that the defendant®s conduct

was not the legal cause of the harm.]

Use Note

This instruction should be given 1i1mmediately Tfollowing
instruction 3.06, i1f appropriate.

The section starting with the second paragraph should be
included only 1iIn cases where the facts present an 1issue of an
intervening cause which may be a superseding cause.

REVISED 1988



3.07

Comment

In City of Fairbanks v. Nesbett/ 432 P.,2d 607 (Alaska 1967) ,
the Alaska Supreme Court held that it was proper to find a
defendant’s negligent conduct was the legal cause of plaintiff~s
injury if the negligent act was a substantial factor in bringing
about the injury. 432 P.2d at610. The court Tfurther stated
that it Is not necessary for the actor®s conduct to be the only
legal cause of an i1njury TfTor Iliability to attach to the actor.
432 P.2d at 610-611. The court iIn State v. Abbott, 498 P.2d 712
at 726-727 (Alaska 1972), explains that this 1iIs consistent with
the position taken by the Restatement (Second) of Torts § 430,

comment d at 428 (1965).

The court, however, has recognized a significant exception

where two forces are operating to cause the injury. IT one force
is the defendant®"s negligence and the other is not, and if each
force 1i1tself is sufficient to cause the 1Injury, then the

defendant®"s negligence may be found to be a legal cause of the
harm. See State v. Abbott, 498 P.2d 712 at 727 (Alaska 1972),
citing Restatement (Second) of Torts § 432(2) (1965).

Furthermore, if the harm to the plaintiff would have
occurred only with the concurrence of the negligence of the
defendant and any other actor, but would not have occurred if
either party had been exercising reasonable care, it is proper to
impose liability on the defendant. State v. Abbott, 498 P.2d 712

at 727 (Alaska 1972).

Alaska, however, has recognized that there is a point at
which an intervening act may become the superceeding legal cause
ofthe plaintiff®"s iInjuries. See City of Fairbanks v. Nesbett,
432 P.2d 607, 611 n. 7 (Alaska 1967); Sharp v. Fairbanks North
Star Borough, 569 P.2d 178 at 182 (Alaska 1977) (adopting the
Restatement (Second) of Torts definition of iIntervening force and

superseding cause).

The Restatement (Second) of Torts § 442 (1965) formulation
of sixfactors to be considered in determining whether an
intervening cause 1is a superseding cause 1is quoted 1in Sharp v.
Fairbanks North Star Borough, supra, 569 P.2d at 183. These
factors should be considered in appropriate cases.

Only 1In exceptional circumstances is the duty to prevent

harm to another threatened by an actor®"s negligent conduct
shifted to a third person, so as to make that third person®s
conduct a superseding cause of the harm. Osborne v. Russell, 609

P.2d 550 (Alaska 1983) .

IT there is a basis fTor diversity of opinion among reason-
able persons as to whether a third party®"s actions constituted a
superseding or intervening cause which would relieve the defend-
ant of liability, the jury may decide the issue. City of
Fairbanks wv. Nesbett, 432 P.2d 607 , 610 (Alaska 1967).

REVISED 1988
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Position Paper

Tanana Chiefs Conference, Inc.

Subject: Civil liability for illegal sale of alcohol

Date: January 22,1396

Bill Number; House Bill 22

Sponsor; Representative lvan

Status: (H) Jud (single committee referral)

Issue: According the sponsor’s statement, current law seemingly

exempts those who sell liquor without a license (bootleggers) from any
civil liability for the damages that may be caused by their illegal acts.

The basis of House Bill 22 is to remove that exemption and make

bootleggers strictly liable for their actions.

TCC Position: In the spirit of the War on All "hoi led by the Elders
and multiple convention resolutions calling for the crackdown on

bootlegging, Tanana Chiefs Conference supports HB 22.
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Alaska ii>tate Jfyouz of &epresentattbes;
~outfe 3Bifitrtct 39

Session Interim
Alaska State Capital P.0. Box 137
Juneau. Alaska 99801-1182 Akiak, Alaska 99552
Phone: (907) 465-4942 Phone: (907) 765-7526

Representative Ivan M. lvan

CHANGES IN CSHB 22 (), DRAFT 0-LS0148\K, DATED 1/12/97

There have been a number of changes in CSHB 22, Draft LS0148NK, from the
original bill. The changes adopted in the committee substitute were
recommendations from House Judiciary Committee members, the Department of

Law and House Judiciary staff.
SECTION 1
Language was added to explicitly express the intent of the original bill.

« A person who sells or barters alcohol illegally is strictly liable (1) to the recipient
or another person for civil damages and (2) the cost to the state or political
subdivision of the state to criminally prosecute the person receiving the illegal

alcohol.

 The person who receives the illegal alcohol must be under the influence and the
alcohol must substantially contribute to the civil damages.

* A definition of civil damages under subsection (b) includes damages for personal
injury, death or injury to a person's property to include the state or political

subdivision.

« A person who illegally sells or barters alcohol cannot use as a defense that the
recipient voluntarily consumed or was voluntarily under the influence.

EEETLQN.2

This new section parallels sect'in 1 of the draft committee substitute and addresses
civil liability of a person who se. ; or barters a controlled substance as defined under

AS 11.71.900.
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1218 Atoka

thi* State to assume custody over “any »
who had needs the child's parents could
meet." Opinion nt 1211, As noted ninive, |
agree that such u reading would be liki
hroud. That does not menu, however, that
this court's reading ia correct.

The court argues that the Iwllrr way to
Interpret subsection (A) ia *n accordance
with its plain intent ..." OXinion nt 1241,
| agree. | read subsection (A), however, to
express u different intent,

Because the court misinterprets subsection
(A), it erroneously concludes that Inahility Is
Irrelevant lo a CINA abdication under that
suKsectlon. To repeat, the inability to cure is
relevant to both conditions which huve to Ik
met under sulwdinu (A) in ji case like this.
Tliere must first lo* no Parent or other eligi-
ble caregiver who is in fact "caring" at pres-
ent for the child, i.e., there must Ih* a present
failure of care. Second, there must Ik* no
other parent or caregiver "willing to provide
care" if the child's custody were to Ik*
changed to some other eligible caregiver,
The court erroneously reads “rfinng” and
"willing to provide care™ to be two separate
alternatives, It reads willingness as a sub-
stitute for abilitﬁ. Its reading fails to distin-
guish betw\*en the status quo nnd the future.
Assuming the current caregiver is presently
failing to provide the necessary can*, a CINA
adjudication is nonetheless inappropriate if
pome other eligible caregiver is aide to pro-
vide care in the future. Willingness alone is
no substitute for an ability to [H*rfomi. The
court looks at willingness in isolation, nnd
fails to give appropriate weight to the rluuso
"to provide care."

For these reasons, this court should not
overrule its prior opinions in which it found
Inability lo provide care to in* relevant to a
aul«ection (Ag inquiry. .SVr A M. €. stair,
801 P.2d 816, 824 {Alaska ITO; in rr
T.w.1t, 887 1\2d 941, 1M (Alasku 1IKM); in
rrd.LF, 828 p2iv I(M, 170 (Alaska ITO. |
would conse%uently disavow the language in
.1, 802 P.2d nt 860, hy which the court
rejected an argument that inability to care
could support u finding that a chilli was

912 PACIFIC RKI'OKTKK, 2d SKKIKS

CINA under sutacrlion (A). | would not
overrule the explicit holding in F.7.

In the case now In‘fim* ox, the record dm*
not warrant a finding that S.A. und Ig.A. are
CINA under AS 47.10.01U(hM2)(A>, because
the facts do not Justify a conclusion that N.A.
was. at the lime of the trial, unable or unwill-
ing to provide (Ik* kind of cure contemplated
under sulvsoclinn (A). | consequentl¥ agree
that the termination of N.A.'s parental rights
should Ik* reversed.

Phillip CHOKWAK, Appellant,

[OH WOIUKY nnd Knn
Worlcv, Appellees.

Nn. U133.
Supreme Court of Alaska.
Munch H, 1H3

Minor who was injured in automobile
accident ufter he consumed alcohol at party
brou%ht personal |nju%y action against hokts.
The SigHTior Court, Third .Indicia! District,
Anchorage. Dana Fiilk*. J., granted nummar
udgment for hosts, and minor ap/M¥aled.
he Supreme Court, Matthews, J., held that:
(1?l statute granting immunity to “a jierson
who provides alcoholic beverages” is not lim-
ited to licensees and grunts civil Immunity to
social hosts who provide liquor to minors; #2)
in light of such statute, cause of action for
civil_damage* could not Ih* implied under
criminal statute dealing with furnishing nico-

&Wﬁkt 126 | AUk« NS

hoi to minors; and (8) rational basis existed
far conferring immunity on mh'm! hosts.

Affirmed.

L Intoxicating Liquors 0299

Statute conferring upon “a penwni who
provldfs alcoholic beverages™ to another civil
immunity from liability for injuries resulting
from intoxication of that [HrKun encompasses
social hosts who proride liquor to minors,
notwithstanding contention that legislative
history of statute indicated that il was aimed
oly nt licensees ami that applying it to
m» licensees who unlawfully furnished liquor
to minors reached alisurd result. ~AS
M 21120,

See publication Wind* aiul i'lliiM'v

foi ollici- (ntlit iul looMilu'lliills and dl t

Inilinnv

2. Statute*C3|SI(Il

In.int_erpretin(l; statute, objective is to
determine intent of legislature, with due re-
gard for meaning that language employed in
statute conveys to others.

3. Statutes c=217.1

The plainer the language of the statute,
the more convincing contrary legislative his-
tory must In*

I. Action ¢=»5

Private cause of action for civil damages
ogainst social host who illegally provides al-
cohol to minor could not In* Implied from
criminal_prohibition on furnishing_alcohol to
minors in light of subsequent legislation ie-
fleeting apparent legislative intent to grant
brand immunity from civil liability to those
who provide ~ alcohol to minors.  AS
0116.0TiKu), IH.21.020.

5 Action 05

Cause of action “implied" from criminal
statute generally cannot In* harmonized With
[ater statiilo expressly abrogating civil liabili-
ty.
fi. Constitutional bow 0216(1), mill I»

In context of equal protection and due
process challenges, rational basis existed for

Alki 131

staiute granti_nF civil immunity to nonlicen
his's. e.g.. social hosts, who furnished alcohol
lo iiiliioiv. such |Illm0nll?/ rotiM rationally be
kiseri “i» view that il is lilide iwhli; uflei'l'ei
emv with nonual liospitalitv  require <**cial
hosts to monitor gttests' nicoh*! con.-uroptmn.
and primary »cUsr n*pnnsddr for Imrin
caused by drunken iwrwui i* drunken |«ei>nn.
CoM. Aii. 1.¢* 1.7, AS tl -M.trju

7. (‘onhtllulionul Uw 02T «t;l

If any conceivable legitimale public pxd-
ey for enaclinenl Is eillter ippaivul »r of-
fered. enactment will survive due process
scrutiny miller Alaska Constl'utiou mi long ns
factual ‘basis fi.r justification is not disproved.
Const. Ail. 1. V7.

S. Constltidioiuil l.uw o»jrt_H2i

Milder relaxed, cntlmv h~1 lor st
mining whether enactmen* violal*** eﬁual
pielection provision uf Alil*Li Coiirte.nllon.
court inquires as to whether glIMfoiled das-
siticalioil ha- legitimale g#>eminentid Fur-
pose and whether there e fur and sob-Imi-
tiul h'lilkinship beiwei-n lie et and the
reason. Const. Ait 1. * |

v. WOItLKY

Api«m| from tho SiiH*ri*ir CmiM "f the
State of Alaska. Thild .Itabiial Di-tnet. Air-
cliorage. Dana Filla* .hidg"

Michael W. Flanigan, Walthei V pl.iliiguo,
Amiionige. for Appellant.

Paul W. Waggoner, Igive Dflices of Paul
Waggoner. Aniioirng.e. for -\p[*lle* >,

Before MDDIIK. C.J., and BAIHN» tWIT/.,
MATHIFAVS. <iLMITON mid
>:ASTAn;n.M.

tIF1XI0OX
MATOIKWS. Justice.
i fafrs . \xi) i=miifih yijs

Phillip Chokwak, i mingi. i+ uib'Xt*
cated at a party hosted bv le- mill K
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Worley. Tlic Worleys, aces If, and 17, had
rumished u hoc of hear and a punch drink
mixed with grain alcohol for their classmates
at Wasilla li>'h School. Approximately sev-
enty-live to a hundred people attended the
party. The Worleys did not limit the avail-
ability of ale 1 to any of their underage
guests, and did it restrain their intoxicated
guests from driving.  While driving from the
party Chokwak was in an-automobile acci-
dent in which he suffered permanent para-
lyzing injuries. He sued the Worleys for
proriding intoxicating liquor <o him. The
Worleys moved for summary judgment,
claiming statutory immunity from civil liabili-
ty under AS 0421020. Their motion was
fgrunted and judgment was entered in their
avor.

Chokwak appeals. Two arguments are
presented: first, that AS 01.21.020 does not
grant civil immunity to social hosts who un-
lawfully provide liquor to minors; and sec-
ond, that if the statute does grant civil immu-
nity to hosts who unlawfully furnish liquor to
minors, the statute so completely lacks ra-
tionality that il is unconstitutional.

[I. DIscussioN

A, DuesAS Vi.91.0J0 (Irani Ciril lininu-
nitlj la Social llaxls Who I'raviilc I*i-
i/nor to Minors!

[ We tarn first to th statutory ques-
tion. a° n*21.020 provides

A perso-* who provides alcoholic llever-
ages to lotlier person may not lie held
civilly liable for Injuries resulting from thp
intoxication of that person unless the ficr-
son who provides the alcoholic beverages
holds a license authorized under AS
0-1.11.080-0-1.112220. or is an agent or em-
ployee of such a licensee ami

(l) the alcoholic beVera?es are prOVided Sumption of said alcoholic

to a (terson under the age of 21 years in
violation of AS 01.10.051, unless the licen-
see. agent, or employee secures in goad
faitli from the person a signed statement,
liquor identification card, or driver's li-
cense meeting Hie requirements of AS
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(11.21.050(a) and (h), that indicates that the
person is 21 years of age or older, or

(2) the alcoholic beverages are provided
lo_a_drunken person in violation of AS
O1.100N

Although the phrase “a person who pro-
vides alcoholic (leverages" Is not limited to
those wlio are licensed to provide alcoholic
beverages, Chokwak argues that it should lie
construed to lie so limited. He contends that
Hie legislative history of section .21 indi-
cates that il was aimed only at licensees.
Further, lie argues that reading the statute
to apply lo nnnlirenseos who unlawfully fur-
nish liquor to minors reaches an absurd re-
sult which iiiulil uni have been intended hy
E)Iie legislature because it lacks any rational
asis nnd is against public policy, in reply,
the Worleys argue that section ,020 should lie
read literally and as so " .id it precludes a
civil nvtioo against a noiiliceiisee for furnish-
ing liquor to minors; that this cunrt has in a
number of eases indicated that section .020
immunizes social hosts front civil liability;
and Hint social host immunity is ii permissi-
ble legislative objective.

Chnkwak's argument that the Icgirlalure
intended section .020 to applg only to licen-
sees is supf)orted hy some of the legislative
history of llie statute. Section .020 was en-
acted in IW0 us part of an act which compre-
hensively rcvixed Hie Alaska Statutes per-
taining to alroliolie beverages. Ch. Oil,
SLAI0S0. Section .020 was ii new pinvision.
see S5, eli. Qil. SLAHISI), The scclinn-hy-
seelion analysis of the net prepared hy the
Senate Judiciary Committee states Hie legis-
lative intent of section 020 as follows:

It is the intent of this section Hull a licen-
see. la's agent, or employee who lawfully
furnishes an alcoholic beverage to a person
who is IP years of age or older, or a person
who is not drunken, may not lie held ci illy
liable for injuries resultin% from the con-

everage hy the
above described person- or a third party.

Senate Journal Supp. No. i'l at 20 >
Senate Journal Old.

1221 In interpreting a statute the objec-
tive is to determine the intent of the legisla-

CIIOKWAK
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lure, with doe regard for the meaning that
the language employed in the statute conveys
lo others. Mttrlow C. Mimici/wiHy of An-
choraye, 'VS‘) I'2d 59‘) (502 (Alaska [tiwl. In
the process of interpretation we have "reject-
ed a mechanical application of the plain
meaning rule in favor of a sliding scale iip>
proach.” I'rninsula MnrkrHny -ISS'0 .
sturr. 817 P.2d 017. 022 (Alaska lillll). Un-
der the approach we use, the plainer the
language of the statute, the more convincing
contrary legislative history must lie. mur-
low. 83'{]“2(1 ||| 1102.1

The phrase “a person who provides alco-
holic beverages" employed in section 120 is
certainly broad enough to cover social hosts
and other iioiilivrnsre providers u,; well as
licensees. On the other hand, the seetiiin-hy-
section analysis specifically limits, as a mat-
ter of legislative Intent, the coverage of sec-
tion .020 to licensees, indeed to licensees who
sawfully furmnish alcohol lo others." If the
section-by-section analysis were Hie only leg-
islative history available a close question
would lie presented as to whether it is suffi-
ciently convincing lo require tliat section tj2u
be interpreted to apﬁly only to licensees.
However, there is other legislative hlistqry
which points to the conclusion that the legis-
[ature intended section .020 lo apply to nuiili-
censces and thus weakens the impart of the
section-by-section analysis.

1. Out discussion In stale €. Alel, MI* [*1 .'0l
209 tl. 4 (Akiskn 1*182). provides n Inilt| t'spImili-
linn (or the method we have ndnplcd B

lie tine issue in inlvipicUiip vonytvd In i is
ills- conllir'l between llic ‘olynaior die ellinhpp
twdv intended nnd die nli-nginp moseyed In
others  2A Snllierfand, Sininl'W] timelnMitm
A248.02,10 1S5 (41, ed T¥711 HivmnlIM Is
between wind die scndei ntc.nu nod wimt die
receiver uitderMtolds. /. ft 48.08. i 22. Die
"nlain meaning™ role has its basis o Oik con-
QOivi. ObviousI . there are elements nt indajr-
lvss wlictc le; dative inleill Is llseil |,, mis die
apparent meamng til - Madllmv winds
0'48.02. nt 185-8 N
bers id lilt* jmlieinry In reject tnmplvlel* die
consideration id legislative inlvid  justisv
Holmes mice remarked dial "we do nnl m
quite wliil die legislature toeaol. we ask mils
wlial die statute means." n A 4807, 0 .'0
Oil llie odtei hand, must decisions speak m
terms * legislative intent us d oudditp else
mao, -ed in ioteipretalion ni o
Neither esneme espiesserl alslV, pimide- a
lealisiie and workable nppitgieli to ihr u,00-

This lias led some mem-

f@vﬁﬁyﬁl Alaska 1251

The same legislature that passed llie ael
containing section .020 also passed another
net which was in substance itlenlicttl to ser-
liop .2)20. Tliis act, House t'oouoittee Soli
stitole for Committee Selislilnto for Senate
Hill (HCK CSSMi 115 (Roles) (SII It d, woilll
Itiivo added a new seet'oo. AS III).(i5.)7, to
tf(lie Alaska Statutes, part (a) ofwltieh provid-
ed:

(a) A person who provides intoxicating
liguor to an individual may not In* held
civilly lialde for injuries resulting from Hie
intoxication of that individual unless

(1) that person holds a license autho-
rized under AS (M.IIMKSMIUO.IIli, or is
an agent nr employer nf stieh a licenser;
ami

12) the intoxicating liquor is provided lo
;m individual under the age of I!) years in
violation of AS ut.l-n.ti2li(ir), 01.15.mi!lfd) or
kt.5./INU, unless the licensee, employee, ol
agent secures in good faith from Ilie indi-
vidual a signed statement, liquor identifica-
tion enrd, or driver's license. Hurling the
requirement- of AS OLlo.OtiOtd), AS
IN.On.JIOM), or AS (H.I5.(Hi5, res|H'rtivrly,
and indicating that the individual is 1)
years of age nrolder; or

CH provides intoxicating liquor to an iu-
loxiralcd person hi violation of AS
02,15.112!link

filiulmii ol llie mivnl .mil lor.mmr ,ippm.u lie,
in dir Mleipn iulioii ol eoarinl law = I'o0i 4
- proLliio si,no llnm imilnpnlll I'rmr n
tt'l.0iir ioin,pi  Wonts boss™ on uipIHsii
lile' IHillj*; uhnt is clem lo one prison is umliir
iiitos anil ohw in*1to .oioilir* // A480* m
8 Asone 1011l si,|-it "We think llie s|,i
ole Is eluo 00 Ils 1., s liiii -line wonts me
luesss.H,Is j,ire, 1l noil ninltiginn is u u'lume
eonerpl, we itiw lino m die legiskiliie hisimv.
nmitllul Itiil llie pluori llie Lmro.ige. die
iiioiv vimiowoig v**'0i-0> Irgisimoe Insioii
jimisi lie." /'mo,1 Suiev i Uion,/Nnio-s .S/srl
I, 482 1 2d 4to. 444 (Ttlito Lol ilrioed
414 138, *om 14 Nit 221 tg 1.1d2d 147
L1'I7U- In nnl neent ileslsion ol shin-e. Cm
of //loots 027 1'Jtl 4047,.104*1 o o IALIskn
L1iS11, sse otleipis'ieil mlli XIxv fltomoel, '
No/Ho .onnon, (»>,'. 4X8 I2d 814, 810 11 7
IAlnskn |47x* ns liming utlnplet! nisi sueli n
sliding senlr ippio.,tli ns .iitlsol.llvd in (/m/rd
'M 0 sled
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HCS CSSB 110 (Rules), 11th Leg. 2nd Sess.
(May 1B, MHO).

On June 20,1980, the Governor vetoed this
net. His veto message is significant. It
states:

1 have vetoed HCS CSSB 115 (Rules)
(relating to the civil liability of providers
of intoxicating liquor) inasmuch ns llie
Department nf Law hns advised me that
among other undesirable features it will
significantly reduce the liability of those
illegally dispensing nicohol ns well ns
those dispensing it legally.

1980 Senate Journal 1744, Ten days later
the Governor signed FC CSSB 289 which
became chapter 131 SLA 1980. see 1980
Senate Journal 1753. Section 5 of this net
became AS 01.21.020, which, ns nuted, con-
tained language identical in substance to that
of the vetoed HCS CSSB 115 (Rules).1

The Governor's veto message shows that in
the view of the Governor nnd the Depart-
ment of Law, SB 115 applied to nonlicensees.
SB 115 dill not reduce the liability of licen-
sees dispensing nicohol illegally. However, if
applied to nonlicensees it did reduce their
liability, for no longer would they Ie civilly
liable fur giving liquor In an intoxicated per-

2. Section 13 of FC CSSB 239 refealed AS
09.65.097, added by HCS CSSB 115 (Rules),
enntinttent upon the latter tnkinp effect, § 1
FC CSSII 239 As 115 did nnl take effect be-
cause ol the Governor's veto, neither did secliun
13 The legislative journals do nut indicate the
Governor's reasons for signinP a bill into Inw
with language nearly identical [o that so recently
vetoed. We will not speculate on Ills reasons for
doing so.

3. Although ibis mint had not ruled as of 19X0
that one who Fi_ov_id_ed__liquor unlawfully could he
civilly liable Ini injuiics so caused, the United
States District Cmiit for Ilie District of Alaska
had so ruled, aEpIying Alaska law. wnuv r. unit-
til Stale*. 355 .Su%p. 756 (I> Alaska 1973), and
the Alaska Attorney Gencerul correctly opined that
this court would so rule. 0f». Atl'y Gen., 4/2/79,
J-66-569-79. We did S0 in Nuzurtitn v. Uric. 63H
1*2d 671 (Alaska 19X1)

4. Senate Bill 115 as introduced hy Senator Zie-
gleron February 7. 1979, provided:
For an Act entitled: "An Act relating to the
civil liability of gratuitous servers ol alcohol-
ic beverages."
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son or minor-L Thus the veto message state-
ment that SB 116 would significantly reduce
the liability of those dispensing ulcohal ille-
gally only has meaning if the act applied to
nonlicensees.

There is evidence that the legislature be-
lieved that SB 116 applied to nonlicenxees.
As originally introduced by Senator Ziegler,
immunity for social hosts was its sole piir-
IKise.L The hill went through vurious meta-
morphoses. When it arrived nt the House
Rules Committee it provided in relevant
part:

*Sec. 2. AS 09.65 is amended hy adding
a new section to read:

Sec. 0t1fi5.097. LIMITATIONS ON
THK CIVIL LIABILITY OF LAWFUL
BEVERAGES PROVIDERS, (n) A
person who provides tin intoxicating li-
quor to an individual may not Ih? held
civilly liable for injuries resulting from
the intoxication of that individual unless
the intoxicating liquor is furnished to
that individual In violation of a law pro-
hibiting furnishing intoxicating liquor to
a minor or un intoxicated person.

IK'S CSSB 116 (Finance), 1ith Leg. Ist
Sess. (Apr. 29,1979).

BH IT ENACTED BY THE LEGISLATURE OF
THE STATE OF ALASKA:

*Section J. The legislature declares that the
gratuitous social furnishing ol alcnhulic bever-
ages to art individual may noi Ih- held to be the
proximate cause of injuries sustained bv that
individual or indicted bv that individual on m
third parly

«Sec. 2. AS 0965 ivamended hy adding a
new section in tend:

Sec. 0965097, LIMITATIONS ON THE

CIVIL LIABILITY Of GRATUITOUS BEV-

ERAGE SERVERS (a) A person vlio gratu-

itously fiiinixhes an alcoholic Ircu-.agc to nn

individual may nut be held civilly liable for
injuries refilling hunt the intoxication of

Iluil indniiliiuL

<h) The protections of this section do not

apply in a person licensed under the provi-

sions of AS 04, oi (0 an employee or agent of

u person licensed under the provisions of AS

04. who giatuitoudv furnishes an alcoholic

beverage oil a premises licensed uudci AS

04

SB 115, 11t Leg. st Sess (Feb. 7. 1979)

CHOKWAK v. WORLEY

Alaska
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Representative Gotten of the House Rules
Committee wrote a memo soliciting com-
ments nn a proposed fubalilute hill which
would dearly he limiU | only to licensees.5
Senator Ziegler responded, voicing no objcc-
tion to the proposal, hut stating a preference
for social host Immunity:

What you propose to do to good old SB 115
meets witli my approbation.

| only wish you could enrry it one step
ftirther and provide protection for noncom-
mercial purveyors like you and me when
We pour in our homes.

However, protecting the'owner/operator is
astep in the right direction.

Letter from Senator Robert H. Ziegler, Sr.,
lo Representative Samuel R. Cotton (March
10,1980) (available in Senate Judiciary Cmn-
miltee files). Subsequently, the proposed
substitute hill which applied solely 1o lieon-
eees referred lo by Rep. Gotten was lint
adopted. Instead, the final version of SH 115
aa passed by the legislature applied to "a
person who provides."

This history tends to indicate that SB 115
is passed by the legislature was not meant In
be limited to licensees. As section 5 (which
became 5 .020) of SB 239 is nearly identical
to SB 115, it is logical to believe lhut the
legislature acted with a similar intent regard-
ing that section.

The legislative history described above
provides some evidence that the statement of
legislative intent concerning section .020 in
the soction-by-section analysis is not fully

5. The memo slated:

The Hules Committee Is tonsideimg o commit
lee substitute lor HCS CSSB 11S. 1 would

appreciate sour comments on it The follow-

|ng Is the ptoposed change:

ec, LIMITATION ON CIVIL LIABILITY.
A licensee, or llie_employee m nPcuI ol il
licensee, who tnmisties an alcoholic Ih-vci-
age lo an Individual on premises_Irccositl
under this lillc tuny nnl he held rmils liable
lor injuries resulting from lire liitoxkmnuj ol
|Ital individual unlc-s ihe furnishing,ol aim
hoi beverages occurred to viidalioii ol AS
11415.020@> and (el). 0-LI5 liMllcl, or
04 IS PHIL

inclusive. Because nf this wo do not find the
section-by-section analysis lo In' sufficiently
strong legislative history to require that Ihe
literal lunguage of section .U2( he imrrmved
liv interpretation to apply only to licensees.

M1 Ghokwalt's second statutory argu-
ment is, in essence, a hanmmbsation argu-
ment. Relying primarily un 1viwkaimu .
Wnkejlehl Seaf'aeli. Inc., litkl P.2il 1(187
(Alaska 1''7t), he argues dial when a statute
that liars a cause of ucdon ennflirta with the
intent of another statute, the two should lie
read together in a way that preserves the
intent of the second statute. In naakniimi.
this court applied Alaska's general tolling
statute for minors to an unmodified two year
limit on filing wrongful death elaims in order
lo preserve Ihe puldie policy Ihul favors safe-
guarding the interest* of minors. . at
1990. Ghokwak argues that the court should
similarlY read AS M.21.020 in light of the
criminal prohibition on furnishing alcohol to
minors in AS OLIti.Oalta)" Thus, in order lo
preserve tin* public pulley of protecting mi-
nors from Ihe deleterious effects of alcohol,
we should construe AS (I|.21.020(u) not to
apply to nonlicensees wim furnish liquor to
minors.

151 Ghokwak's argument assumes that
AS 04.10.(151(11) provides hy implication ii
private cause of action for civil damages
against a social host who illegally provides
alcohol tu lllinois. 11 may fairly he argued
that a line of rases dealing with the stntuto-
ry predecessors to the 1980 revisions so
held. Ghokwak's argument fails hrcuiisc a

Menu, 0,u0 Kepiesenltilive Samuel It. tiillen lo
Kepicsenuilivr Thnhlinldl. d nl iMnich e. piHin
Loadable lo Smalc ludoouv CnmimUl-t- Idas).

6. AS 11-L16 11SKnl pinvldes. "A prison m.iv lull
Imnidi oi ds'livei an uhohulu lievriage to a
Frison uudcei die age ol -1 veals! AS
Il lo.IKIHnl makes vintailon a class A mode-
uic.uur.

7. See Tlewrii e /-lime, oi | I'Cd ITS7 (Alaska
LiHIIl tallowing pus,ilt nghi id .isiioo against
tliiuor licensee lor sialllloiv violations lulling
dial "linluiltid A'askii's ciinie und physicai iiuu-
IV In petsoils can I*e liaetd lo almliol abuse"!.
MICOieno e 1-ur lets .M 071, 674 7s (Ataska
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cause uf actiim "implied" from u criminal
statute generally cannnt be harmonized with

a later statute expressly abrogating civil lia-

bility.  Civil remedies based o criminal
statutes are not “implied" in the usual sense
of thut word. The legislature m,y not in
fact have intended a civil action to flow from
a given criminal statute, yet Ihe civil action
is permitted because the courts believe that
it is consistent with the statute and furthers
lhe policy which underlies the statute."
Where, ns here, there is express language
and an apparent legislative intent to grant
bread immunity from civil liability to those
who provide alcohol to others, judicially con-
struing a criminal statute to carry with it a
civil remedy In conflict with the ride of im-
munity would be inappropriate.

Chokwak contends a literal reading of sec-
tion .029 may immunize outrageous eomliui
In ways that .emler the statute without any
rational basis. He hypothesizes scenarios in
which Ihe statute might shield, for example,
illegal unlicensed vendors, fraternities which
haze initiates, and hosts of high school drink-
ing parties. By reading AS 0-1.21.020 to
apply only lo the civil liability nf licensees, he
argules, the court rould avoid such "absurd"
results.

As difficult ns it is to defend u policy
specifically immunizing those who unlawfully
furnish liquor to minors from civil liability,

1081}(recognlzmg suivi:tLuimintm law duly of
care for vembns. holding dial violation of violinc
Frohlbltlng provision ol alcohol lo minor or in-
oxicutcd person conslimicd negligence per se
for vendor%: Atoms V. Farley Enterprises, Inc..
661 1*2d 167 (Alaska I18Al (@pplying negligence
per se_ducltnic lo ventlur who sold alcohol lo
minor in violniiini ol slutme).

S. MY IV, Page Keeton, el al., Pmvver min A'tv/oul
00 the ljiw ill Tints k at 220-22 (-ill ed.
1084) {Inntnnlcs omillcilt:

Many courts have, however, ptoporis'd to
Tinti" In the Mamie a supposed "implied."
“"coMsimclive.” or “presumed" iuleiil In pro-
vide lin (oil liability ... In llie mdinaiy ease
intpilricv into legislative intent me pure fieliiin.
cimciHied for die purpose. Ihe obvious coin
vinsitm most usually Ik* dial when die Icgisln-
(01s said nothing ahnstt it, thev eilhri slid not
base die eistl suit in mind at nil. 01 deliberately
omitted to proside fin if
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we agree with the Worleys 1hid a policy
immunizing sorinl hurts in general from lia-
hility for injuries caused hy intoxicated [ier-
sons Pi whom they have served liquor is not
indefensible. The legislature could regard a
rule requiring a host to closely monitor his or
her guests as placing an unwarranted pall nn
ordinary social linspilalily. The legislature
rould also wish to encourage individuals to
assume responsibility for their own actions
when consuming alcohol. The "absurdities"
that Chokwak suggests result nut from con-
struing AS 04.21.029 lo apply to social hosts,
hut from failing lo carve out nn exception for
furnishing liquor to minors, (liven Ihe plain
language of the statute and the absence of
convincing contrary legislative history, we
cannot hy statutory interpretation construe
section 9211 to he inapplicagle to nonlicensees
who illegally furnish liquor lo 1oz,

1L 1hAS 11i.JUIJO Unconstitutional/

Ifil Chokwak makes Imlli equal prelec-
tion5 and due processd arguments in
support of his claim that AS 04.21.020 is
unconstitutional _insofar as it immunizes
nonlicensees furnish alcohol lo  mi-
nors. Uutli arguments depend on whether
tlliﬁ rule of immunity is lacking in ratinn-
nlily.

17,8] This court has observed that tho
due process clause of the slate constitution

IVibaps tin- mow Siilisinilon evplaiiailmi is
dial (In-1111r1> are w-cking, liv Miim-lliiug in lire*
nature nf judicial Icglvlatinii, in fuidier die ulti-
mate policy fin die prelection nf individual¥
which iticy Tmd nndi-ilying die Mantle, and
which llicy Itclii'le tin* Icgivlaiinc 1111IM have had
in mind. The wtiimmv Mandaiil ol condticl is
simply aditplcil vuliitilnrilv. mil nt ilcfcicnic and
respect (or die li-gislanire-

©

Ailieli* 1, seelinn 1 ol Ilie Alaska CnnMilulion
liedieales llie elllisliUllftin In llie principles dial
“nil persons are equal anil emiiled In equal
riglm.. opportunities, and protection under lire*
taw. ami dial all persons have corresponding
obligations in die people and Intin- Stare "

10, The liist sctUi'itcc ill indi'le 1. section 1 ol die
Alaska Consiiimiitn provides: "No pcisnn shall
be dcpiived ol lile, liberty, or pinpvity. viidninl
doe process Ut law."

MATTICII OF J.L.F.
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requires thiil legislation lie “at least minimal-
ly rational." (?onzalen ¢ Siifmnti Shoes.
inc.. 882 P.2d 389, 397 (Alaska 1991b M
any conceivablil legitimale public |nilirv for
Did enactment is either apparent or offered,”
the enactment will survive due process scru-
tiny so long as the factual basis lor tin*
justification 1s not disproved, ni at 397-398
(qilcling AVjrs 1. Haniana lIns/nlttl Alaska.
inc.. 759 P.2<| 313. 351-52 (Alaska 1988?1.
Similarly, this court's equal proteclinn analy-
sis miller the Alaska Constitution lor eases
such as llie present, which receive review
under the "refaxed scrutiny test," involves an
inquiiy as lo whether a questioned classifica-
tion has a legitimate govcriinienliil purpose
and whether there is a fair and "substantial
relationship" between the act and the reason.
IIl. at L1 (citing Stale. Del>i "J Heeenng u
com 858 P.2d 921, 929 (Alaska 1993H.

it is our view that section 0211 is ind so
completely Iackin% in rationality or legiliimi-
cy nf purpose as lo be unconstilidiolial. As
noted, immunizing social Imsts from liability
caused by their guests' conduct can rationally
be baseil nn a view Hud it is an undesirable
interference with minnid linspitalily in re-
quire a social host to monitor guests' aleoliol
consumption. Further, .lie primary actor re-
sponsible for harm cans *d by a drunken per-
son is tlie drunken person. This was the
basis fur Ihe "historic common law immuni-
ty" of those who furnish liquor to olliers.
(lonzalcs, 882 P.2d at 397. That common law
immunity has been replaced in smin* eiivuin-
stancrs tlirougli dram simp legislation shill-
ing partial responsibility lo llie licensed ser-
ver nf alcohol. Retaining this immunity in
any case where liquor is unlawfully fiirnisoeil
to minors is questionable and difficult in
defend. Still, tlie legislative desire nut to
turn social hosts into the policemen of their
guests and = recognition of tin* ultimate per-
sonal responsibility of all those who consume
alcoholic beverages, including minors, suffice,
in our view, lo afford (lie requisite level nf
minimal rationality and lcgitiimiey of purpo.e
In section .929,

W cos'ciMsms

For the above reasons, we conclude Hint
AS 1i.21.929 grants civil immouiiy in social

hosts wim unlawfully provide liquor in od-
ours and tlint ibis %rant of immunity is not
unconstitutional. The judgment is lliorefnre
AFFIRM I'}>,

In the Matter id .I.I.F. und IVAV.I".
Minors [I'lidcr tin* Age of
[Cighleen 1181 Years.

K.F., Midlicr of llie Aliiive Nanicd
Minors. Appcllaul and Criiss-
Apiivlire,

STATIC of Alaska. KICI'ART.MICNT OF
ICALTI & SOCIAL SICKVU'HS,
Appellee and t'ross-Aiipelluni.

Nos. S-92311, S-9211I.
Siipreme Court of Alaska.
Marrli 15. 19911

Fulhiviiig remand in child welfare pro*
eroding. 828 1'2il 199, llie Superior Court,
Third Judicial llisinct, Ani'liningo. I'eler A,
Micbalski and John Reese. *U.. included
that children were children in need of aid and
teriiiinaled iimtlicr's paceidal lights. Mntl-
er aijieali'd and I'liardian and stale crass-
appealed. The Supreme t'oarl, Matlliews,
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Dean C. Kinney was convicted of arranging a sale of liquor
in a local-option community fl a community where, by local vote, the
sale of liquor was banned. AS 4.16.200(b). Kinney argues that his
conviction is invalid because the jury never determined whether
Kinney knew that he was breaking the law when he arranged the sale
of the liquor. We hold that the State was not required to prove

that Kinney knew he was breaking the law.
Kinney also argues he was entitled to an acquittal because

he obtained no monetary profit from the sale of the liquor. The
legislature has enacted a "no personal profit" defense for people
charged with distributing liquor without a license, but this defense

is not available to people charged with distributing liquor in
local-option communities. Kinney argues that the legislature
violated the due process clause of the Alaska Constitution when it
made the "no personal profit" defense inapplicable to sales in
local-option communities. We hold that the legislature had a
rational basis for drawing this distinction.

Facts of the Case

During January and February of 1994, the state troopers
conducted an investigation of bootlegging in Bethel. One of their
undercover informants was Rick Wilson. Wilson had arranged to
purchase liquor from A.A., a suspected bootlegger, on February 1st,
but when Wilson arrived for the transaction, A.A. demurred.
Instead, A.A. offered to introduce Wilson to another bootlegger.
He then took Wilson to the Hammer Manor Apartments, where he
introduced him to the manager, Dean Kinney. Kinney offered to sell
liguor to Wilson, but Wilson declined. (EN1)

The next day, Wilson returned to the Hammer Manor
Apartments and attempted to purchase alcohol from Kinney. This
time, Kinney told Wilson that he would have to make a telephone call
first. Kinney made the call and, soon thereafter, someone knocked
at Kinney's door. Kinney went out to speak to the person at his
door; when Kinney came back in, he was carrying a bottle of vodka.
Kinney gave the bottle to Wilson, and Wilson gave Kinney $50.00 in

pre-recorded buy money. Upon leaving Kinney's apartment, Wilson
took the bottle to his trooper supervisor and reported this
transaction. Based on this sa_e, the troopers obtained a warrant

to record ensuing transactions between Wilson and Kinney.

On February 4th, Wilson returned to Kinney's apartment and
asked if he could buy another bottle of liquor. This second
transaction occurred in much the same way as the first: Kinney made
a telephone call, a bottle was delivered outside Kinney's apartment,
and Kinney sold the bottle to Wilson for $50.00. During the
negotiation of this sale, Wilson asked Kinney if he could "give
[him] a break on the price". Kinney replied that he was only making
a profit of $5.00 on each sale and he therefore could not lower the
price.

On February 18th, Wilson made a third purchase from
Kinney. Wilson went to Kinney's apartment and told Kinney that he
wanted to make a purchase. This time, Kinney asked Wilson how many
bottles he wished to purchase; Wilson replied that he wanted just
one. Again, Wilson offered Kinney $50.00, but this time Kinney told
Wilson to return one hour later. Both men left Kinney's apartment.
Approximately one hour later, Kinney returned to the apartment, and
Wilson arrived soon thereafter. Kinney had a bottle of liquor for
Wilson upon his return. During this third transaction, Wilson again
asked Kinney to give him a break on the price, but Kinney again
refused, adding that he "wasn't making anything".

Kinney was ultimately indicted on three counts of felony
bootlegging under AS 4.11.010(a) and AS 4.16.200¢(b). Following a
jury trial in the Bethel superior court, Kinney was convicted for
the second and third sales (the ones that had been recorded).



In a prosecution for bootlegging, must the
government prove that the defendant knew his conduct

was illegal?

At trial, Kinney asked the judge to instruct the jury that
Kinney cou d not be convicted unless the government proved that he
was "aware that his conduct was of an illegal nature™. The trial
judge declined to give this instruction. On appeal, Kinney argues
that nis proposed instruction was constitutionally required.

Kinney's argument hinges on language taken from Hentzner
v. State, 613 P.2d 821 (Alaska 1980), a case in which the supreme
court interpreted the culpable mental state required for the crime
of selling unregistered securities. Hentzner was prosecuted under
AS 45.55.210(a) [now AS 45.55.925(a)], which provides criminal
penalties for anyone who "wilfully” violates the Securities Act.
The supreme court had to decide what "wilfully” meant. Hentzner,

613 P.2d at 825.
To interpret this statute, the supreme court relied on the

principle that a person may not be convicted of a crime (with the
exception of minor violations and public welfare offenses) wunless
the government proves tnat the defendant acted with "criminal
intent”, in the broad sense of "a culpable mentalstate". See
Speidel v. State, 460 P.2d 77, 78 (Alaska 1969);AS11.81.600¢(a).
(EN2) Referring to this basic requirement of criminal intent, the
court said:
Where the crime involved may be said to be
malum in se, that is, one which reasoning
members of society regard as condemnable,
awareness of the commission of the act
necessarily carries with it an av/areness of
wrongdoing. In such a case[,] the requirement
of criminal intent is met upon proof of
conscious action, and it would be entirely
acceptable to define the word "wilfully" to
mean no more than consciousness of the conduct
in question. See Alex v. State, 484 P.2d 677,
680-82 (Alaska 1971) [holding that, in a
prosecution for escape, the government need not
show that the defendant knew that he was
breaking the law]. However, where the conduct
charged is malum prohibitum[,] there is no
broad societal concurrence that it is
inherently bad. Consciousness on the part of
the actor that he is doing the act does not
carry with it an implication that he is aware

that what he is doing is wrong. In such cases,
more than mere conscious action is required to
satisfy the criminal intent requirement.

The crime of offering to sell or selling
unregistered securities is malum prohibitum,
not malum in se. Thus, criminal intent in the

sense of consciousness of wrongdoing should be
regarded as a separate element of the
offense[.]

Hentzner, 613 P.2d at. 826.
Kinney contends that the crime of bootlegging, like the

crime of selling unregistered securities, is malum prohibitum. He
therefore argues that, like the defendant in Hentzner, he too could
not be convicted unless the State proved that he acted with
"consciousness of wrongdoing". According to Kinney, this means
proving that he understood that his conduct violated the law.

The distinction between crimes that are "mala prohibita™
ana those that are "mala in se" has not only shaped but, to a



certain extent, also bedeviled the law. Basically, a crime is

termed "malum prohibitum™ if it is "not inherently evil [but is]
wrong only because prohibited by the legislature”. A crime is
"malum in se" if it is "wrong in [itself], inherently evil". Wayne

R. LaFave and Austin W. Scott, Jr., Substantive Criminal Law (1986),
sec, 1.6(b), Vol. 1, p. 45.

However, as LaFave and Scott point out, this terminology
has never been precise. Id. at 45-48. Generally, common-law crimes
are called "mala in se" and statutory crimes are called "mala
prohibita™, but <courts also say that a crime is "malum in se" if
it involves "moral turpitude™. These criteria sometimes point in
different directions. For instance, the offenses of embezzlement
and obtaining money by false pretenses are statutory expansions of
the common-law crime of larceny, see LaFave and Scott, sec. 8.6(a)
and sec. 8.7(a), Vol. 2, pp. 368 and 383, yet few would dispute

their classification as crimes of moral turpitude.
A third criterion is stated in Rollin M. Perkins & Ronald

N. Boyce, Criminal Law (3rd edition 1982), p. 896: If a statute
proscribes conduct that is "intolerably below the level of proper
moral behavior"”, then the offense is malum in se. If, on the other

hand, the defined conduct is not "morally culpable™ (Perkins gives
the example of overtime parking), then the offense is malum
prohibitum.
The Hentzner decision itself suggests yet a fourth
criterion. In the above-quoted passage, the supreme court refers
to mala in se crimes as those offenses "which reasoning members of
society regard as condemnable”, while mala prohibita crimes are
those proscribing conduct as to which "there is no broad societal

concurrence that it is inherent]y bad". Hentzner, 613 P.2d at 826.
Given criteria like these, there is little wonder that
courts reach differing answers when asked to classify the same
offense. For instance, the crimes of driving while intoxicated and
possession of drugs have been classified by some courts as mala in
se, while other courts have found them to be mala prohibita. LaFave

& Scott, sec. 1.6(b), Vol. 1, p. 46. LaFave and Scott conclude that
"[tl]he difficulty of classifying particular crimes as mala in se or
mala prohibita suggests ... that the classification should be
abandoned[.]" Id. at 48.

As an intermediate appellate court, we are loath to
abandon a classification that our supreme court has expressly relied
on. Rather, our task should be to interpret how that classification
applies to the case before wus.

Hentzner declares that a crime is malum prohibitum if
"there is no broad societal concurrence that [the proscribed

conduct] is inherently bad". One could argue that even though
unlicensed sale of liquor is normally malum prohibitum, sale in a
local-option community is malum in se. If a person sells liquor in

a community where sale is legal but restricted to certain license-
holders, then the crime is simply a violation of laws regulating
commercial transactions. But if a community has seen the need to
prohibit all sales of alcohol, then there may be "broad societal
concurrence" that the act of selling alcohol is condemnable.

Despite this potential argument, we will assume for
purposes of deciding Kinney's appeal that all laws prohibiting the
sale or distribution of alcohol create mala prohibita crimes.
Nevertheless, we reject Kinney's assertion that, under Hentzner, the
State had to prove that Kinney understood the law and knew that he
was breaking it.

As noted above, Hentzner involved a prosecution for the
crime of offering securities that had not been registered with the
Department of Commerce and Economic Development. The defendant, who
was attempting to raise money for a gold-mining venture, offered to
sell his to-be-mined gold for the price of $80.00 an ounce
(substantially below market value) to anyone who would pay the
purchase price immediately. That is, Hentzner was asking people to



give him money in exchange for his promise that, in several months,
they would be repaid in gold at the extremely favorable rate of one
ounce for every $80.00 they advanced him. Hentzner, 613 P.2d at
822.

The State alleged that Hentzner's fund-raising effort
constituted the offering of a "security" (more specifically, an
"investment contract”) under AS 45.55.130(12) [now, AS 45.55.-
990(12)]. The State’s theory was that, by offering to sell gold
that had not yet been mined, Hentzner was in effect asking people
to invest money upon the promise that they would share in future
gold-mining profits to be derived from Hentzner's entrepreneurial
or managerial efforts. Hentzner, 613 P.2d at 823-24.

Hentzner represented a collision between the practice of
"grubstaking" (EN3), a traditional way for western miners to raise
capital, and Alaska's securities act fl in particular, the labyrinth
of definitions and exemptions codified in AS 45.55.900 and
AS 45.55.980-990. Under Alaska's securities laws, the request for
a grubstake is the offer of a "security", and a miner who wishes to
ask for a grubstake must register this offering.

The definition of a security and the rules governing
registration are not matters of common knowledge. Thus, the supreme
court faced a situation in which a miner who pursued a traditional
capital-raising practice, who engaged in no misrepresentation, and
who (at least arguably) acted reasonably in failing to discover the
need to register his fund-raising effort, could nevertheless face
felony conviction for his failure to register the grubstake offer
with the Department of Commerce and Economic Development. Given
this context, it is hardly surprising that the supreme court ruled
that "wilfully™ failing to register the grubstake offer required
proof of something more than mere failure to register.

Kinney interprets Hentzner as saying that this "something
more"” must be proof that the defendant understood that his conduct
violated the law. This is how the State of Alaska interpreted
Hentzner when it filed its petition for rehearing. In its petition,
the State argued that the supreme court was "breaking new ground in
requiring the [government] to prove [the defendant's] knowledge of
the law". [Petition for Rehearing in Hentzner v. State, File No.
3649, p. 2] The State asked the court to amend its opinion to
clarify that "the prosecution, to prove Hentzner guilty, must prove
that he acted with intent to do wrong, but that this ... does not
include knowledge of the penal law". [Petition, p. 3]

In a tersely worded order, the supreme court rejected the
State's petition and the State's interpretation of Hentzner:

On consideration of the petition for
rehearing filed June 27, 1980,

The opinion cannot reasonably be read to
require that the prosecution prove the
defendant had knowledge of the law and knew
that he was breaking it; that meaning of the
word "wilfully” is specifically rejected.
[Slip Op. p. 12].

The Petition for Rehearing is therefore
denied.

Order dated July 23, 1980 in Hentzner v. State, File No. 3649.

The supreme court's denial of the State's petition for
rehearing cites page 12 of its slip opinion (Opinion No. 2103). On
that page, the court stated:

The issue before us is the meaning of the
word "wilfully” as used in AS 45.55.210(a).
There are several possibilities. One is that
the defendant must act intentionally in the
sense that he is aware of what he is doing;



another is that the defendant must be aware

that what he is doing is illegal; and a third
is that the defendant must know that what he is
doing is wrong. It is in this last sense that

we think "wilfully” should be interpreted as it
is used in Section 210.

Hentzner, 613 P.2d at 825 (footnote omitted). This language from
Hentzner indicates that the supreme court did not think it had
imposed the mens rea requirement that Kinney argues for in the
present appeal fl the purported requirement that the government prove
that the defendant acted with "knowledge' of the law" and awareness
"that he was breaking it".

With respect to securities prosecutions, this court has
interpreted Hentzner‘s "awa_eness of wrongdoing” requirement to mean
that the State must prove that the defendant "recklessly
disregarded” the fact that he was unlawfully selling unregistered
securities fl that the defendant consciously disregarded a
substantial and unjustifiable risk that his conduct would result in
a violation of the law. Wheeler v. State, 659 P.2d 1241, 1251-52
(Alaska App. 1983). Wheeler remains the controlling authority on
this point.

More relevant to Kinney's appeal, both Wheeler and Steve
v. State, 875 P.2d 110, 122-23 (Alaska 1994), interpret Hentzner as
a case in which the supreme court's "primary concern was to avoid
application of strict liability in cases where the accused could be
subjected to severe criminal penalties". Wheeler, 659 P.2d at 1251.
Hentzner was charged with a felony, not for offering his investment
scheme, but for failing to register it. Thus, Hentzner's crime was
one of omission. "The gist of [Hentzner's] crime was ... the
defendant's failure to perform an act required by law fl registering
the securities before offering them to the public.” Steve, 875 P.2d
at 122.

As this court noted in Steve, when a crime is defined in
terms of a failure to act, "the prevailing view is that one may not
be held liable if one does not know the facts indicating a duty to
act". Id. (quoting LaFave and Scott, sec. 3.3(b), Vol. 1, p. 289).
Thus, Steve interprets Hentzner as saying that if a person
reasonably fails to perceive that his business activities fall
within the securities laws, so that his failure to register is an
act of reasonable inadvertence, then that person should not be
guilty of a felony for failing to register.

Kinney's case is substantially different. Kinney was
charged with selling alcohol; his crime was one of commission, not
omission. Kinney's sales of alcohol did not arise through
inadvertence or neglect. Moreover, it is common knowledge in our

society that one is not permitted to sell alcohol withouta license,
and it is common knowledge in Alaska that variouslocalities have
voted themselves dry. Under these circumstances,

[w]lhat is essential is not an awareness that a

given conduct is a "wrongdoing"” in the sense

that it is proscribed by law, but rather, an

awareness that one is committing the specific

acts which are defined by law as a

"wrongdoing". It is ... no defense that one

was not aware his acts were wrong in the sense

that they were proscribed by law. So long as

one acts intentionally, with cognizance of his

behavior, he acts with the requisite awareness

of wrongdoing. In the words of Justice Holmes:

If a man intentionally adopts certain
conduct in certain circumstances
known to him, and that conduct is
forbidden by the law under those



circumstances, he intentionally
breaks the law in the only sense in
v/hich the law ever considers intent.

Ellis v. United States, 206 U.S. 246, 257,
27 S.Ct. 600, 602, 51 L.Ed. 1047, 1053 (1907).

Alex v. State, 484 P.2d at 681-82 (citations omitted).

It was not necessary for the State to prove that Kinney
was aware of the bootlegging law and knew that his conduct violated
that law. We therefore uphold the trial judge's refusal to give

Kinney's proposed jury instruction.

Did the legislature violate the constitution by not
allowing a "no personal profit" defense when a
defendant is charged with bootlegging in a dry
community?

Under AS 4.11.010(a), no person may "manufacture, sell,
offer for sale, possess for sale or barter, traffic in, or barter
an alcoholic beverage” unless they have the proper license or
permit. Under AS 4.16.200(a)- (b), a person who violates this
licensing law is guilty of a class A misdemeanor unless the
violation occurs in a local-option community, in which case the
crime is a class C felony.

In AS 4.16.200(c), the legislature has provided a limited
exception to the licensing requirement: a person charged with
unlicensed trafficking in liquor may defend by proving that "no
profit was involved in the solicitation or receipt of [the] order
for the delivery of [the] alcoholic beverage". There are two
instances in which this "no personal profit" defense does not apply:
when the defendant is charged with selling or offering to sell
alcoholic beverages to a minor, and when the defendant is charged
with liquor trafficking in a local-option community.

Kinney asserts that the legislature had no valid reason
for restricting the "no personal profit" defense in this fashion.
He argues that, because there is no rational basis for restricting
the scope of the defense, the due process clause of the constitution
requires that the defense be available to anyone accused of
unlicensed sale of liquor, even if the offense occurred in a local-

option community.

We disagree. The two limitations on the “no personal
profit" defense appear to be based on the same rationale: lack of
profit is no defense to unlicensed sale of liquor when it would be
illegal for anyone to sell liquor under the same circumstances.
Thus, the defense is not available to someone who sells liquor to
a minor, nor is it available to someone who sells liquor in a
community that has voted to ban liquor sales. In these situations,

unlicensed sale of liquor is not just a violation of statutes that
regulate alcohol sales and restrict the number of alcohol sellers;
rather, the unlicensed sale violates society's determination that
no one should sell alcohol under such circumstances. Because there
is a rational basis for the legislature's decision to restrict the
scope of the "no personal profit" defense, Kinney's due process
attack fails. Concerned Citizens of South Kenai Peninsula v. Kenai
Peninsula Borough, 527 P.2d 447, 452 (Alaska 1974); Harrelson v.
State, 687 P.2d 332, 343-44 (Alaska App. 1984).

Conclusion

The judgement of the superior court is AFFIRMED.

ENDNOTES:



Wilson was wearing electronic monitoring equipment, and he was
afraid that, if he monitored Kinney, this would violate the terms
of the warrant authorizing the monitoring; the warrant mentioned
only Wilson's anticipated conversations with A.A..

1.

2. AS 11.81.600, which is entitled, "General Requirem 'its of

Culpability” provides:

(a) The minimal requirement for criminal culpability

is the performance [of] ... a voluntary act or the
omission to perform an act that the person is capable of

performing.

(b) [With the limited exceptions listed below,] [a]
person is not guilty of an offense unless the person acts
with a culpable mental state[.]

3. A "grubstake" is "[m]oney or supplies advanced to a prospector
in return for a share in any findings". Webster's New World
Dictionary of American English (3rd College Edition, 1988), p. 597.
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Before: Bryner, Chief Judge, Coats and
Mannheimer, Judges.

BRYNER, Chief Judge.
COATS, Judge, dissenting.

INTRODUCTION

David L. McLaughlin was charged by the state with
misconduct involving weapons in the first degree in violation of
former AS 11.61.200(a)(1)1 — possession of a concealable firearm
by a previously convicted felon. McLaughlin's case was scheduled
for a jury trial before Superior Court Judge Jay Hodges. At the
outset of trial, McLaughlin indicated his willingness to concede
that he had previously been convicted of a felony.

Since McLaughlin conceded the existence of a prior
conviction, Judge Hodges found no need for the jury to consider
whether McLaughlin was a previously convicted felon and ruled

that the jury would decide only whether McLaughlin knowingly

possessed a concealable firearm. Because McLaughlin's criminal
history appeared to have no bearing on any issue remaining in
dispute, the judge further concluded that evidence of
McLaughlin's prior convictions would be inadmissible wunless it

became relevant to specific issues arising during the course of
trial. Over the state's objection, the judge ordered the
prosecution to refrain from mentioning or attempting to prove
McLaughlin's prior convictions unless the court first determined
them to be relevant to a specific disputed issue.

The state petitioned this court to review the superior
court's order; we granted the state's petition and directed the

parties to submit briefs on the merits.2

DISCUSSION

1. Issue Presented

Both in Alaska and elsewhere, courts have recognized

that evidence concerning the number and nature of a defendant's



prior convictions can pose a serious risk of prejudice when

introduced in a case in which a prior conviction is an element of

the offense charged. For this reason, appellate —courtshave

generally agreed that the trial court has broad discretion to
limit the amount of evidence allowed on the issue and to regulate
the form in which it is presented, particularly when the
defendant does not dispute the prior conviction's existence.3

The precise issue presented for review in this case is
somewhat different, however: whether the trial court in a felon-
in-possession prosecution may, in reliance on the defendant's
willingness to concede the existence of a prior felony
conviction, bar proof of the prior-conviction element entirely
and withdraw the issue from the jury.

On review, the state argues that the trial court lacked
authority to force the prosecution to accept McLaughlin's
concession of a px-ior conviction and to bar proof on this issue.
Although the state acknowledges that the disputed evidence was
not relevant on any issue other than the issue McLaughlin was

prepared to concede -- that McLaughlin had previously been

convicted of a felony -- the state contends thatthecourt hadno

discretion to.rule as it did.

2. Standard of Review

Aspresented by the state, this claiminvolves apure
question of law, which is subject to the de novo standard of
review. Landon v. Champion, 745 P.2d 1371, 1372 n.2 (Alaska

1987) .

3. Analysis

No Alaska case has squarely decided the issue presented
in this case.4 Courts in other jurisdictions are not entirely
unanimous, but a vast majority, espousing the traditional view

that the government need not accept the accused's proposed



concession to an element of an offense,5 holds that a trial judge
cannot altogether bar the prosecution from introducing evidence
to prove a necessary e'ement of its case, even when the element
is undisputed.6

The state urges us to follow the majority view and to
reverse the trial court's ruling in McLaughlin's case. The state
argues that the court had no authority to preclude the state from
proving a necessary element of the offense, that the court's
ruling amounted to an improper judicial amendment of the first-
degree weapons misconduct statute, and that it deprived the state
of its right to a jury trial. We need consider only the first of
these arguments.

The state maintains that it is improper to preclude the
prosecution from proving an element of an offense and asserts
that, in the present case, "excluding all evidence that
[McLaughlin] has a prior conviction is unfair.1 In support of
this contention the state cites Wigmore for the proposition that
it should not be required to stipulate to a "colorless admission”
of an element of the offense, since such a stipulation would
unjustifiably deprive it "of the legitimate moral force of [its]
evidence." IX John H. Wigmore, Evidence 2591 (Chadbourn rev.

1981) .

In our view, however, the crucial issue is not whether

the state hasthe right to present the "legitimate moral force of
its evidence" -- an unassailable proposition in the abstract

but rather whether any "moral force" gained by proving
McLaughlin's prior convictions retains legitimacy given
McLaughlin's willingness to concede the point. This issue is a
close one; its resolution depends largely on whether it is viewed

as a narrow question of evidentiary relevance or a broader
question involving policies that are not strictly evidentiary.
From the narrow standpoint of evidentiary relevance --

the standpoint argued by McLaughlin here -- a strong case canbe



made that the evidence of McLaughlin's prior convictions should
properly be excluded. The specific circumstances of some felon-
in-possession cases might give the state legitimate reasons to

introduce evidence of prior convictions even though the defendant

is willing to concede the prior-conviction element. In  most
cases, however, once the defendant concedes the prior-conviction
element, evidence of prior convictions would have no evidentiary

relevance except to establish the defendant's general propensity
to commit crimes -- an impermissible, and therefore illegitimate,
purpose under Alaska Rule of Evidence 404 (b)(1).

The present case provides a good illustration.
McLaughlin fully and unequivocally conceded that his prior felony
conviction precluded him from possessing a concealable firearm.
Given McLaughlin's concession, the trial court would be able to
inform the jury that McLaughlin has agreed that he was forbidden
by law from carrying a concealable firearm. The state did not
argue below and does not contend here that McLaughlin's prior
criminal record has any evidentiary relevance except as proof of
the element McLaughlin is prepared to concede. Moreover, the
trial court has expressly left the door open to reconsideration
should McLaughlin's prior convictions become relevant to any
disputed issue that might arise during the course of trial.

Under these circumstances, McLaughlin's prior crimes
are wholly superfluous from a purely evidentiary rtandpoint:
their only evidentiary relevance is on an issue that has Dbeen
conceded and therefore requires no further proof. Because of the
obvious danger of prejudice this evidence would create as
otherwise inadmissible proof of McLaughlin's general <criminal
propensity, see Alaska Rule of Evidence 404(b)(1), the legitimacy
of its "moral force” may be properly questioned:

[Wlhen the defense offers the prosecution a
full, unequivocal stipulation of an ultimate,
historical fact, there .is an "utter absence
of a legitimate state interest” justifying



the rejection of the offer. The introduction

of evidence is a means to the end. The only
legitimate purpose for introducing evidence
is to prove the ultimate, historical

propositions disputed between the parties.
In a given case, a prosecutor may hope that
the admission of an item of prejudicial
evidence will affect the jury's determination
of factual issues in addition to the issue
the judge admits the evidence to prove.
However, if that hope is realized, the jury
will be misusing the evidence and perhaps
returning a wrongful verdict.7

The state's "legitimate moral force" argument
nevertheless looks beyond the narrow issue of evidentiary
relevance. The state raises a valid — and, we think, ultimately
persuasive -- concern: it points out that McLaughlin's jury has a
legitimate right to be informed of all of the elements of the

crime charged and of the proof bearing on thoseelements so that
juvors will not be misled to think they arebeing asked to
convict McLaughlin for mere possession of a firearm.

The state argues that if the jury is left with the
inaccurate impression that McLaughlin is being prosecuted for
conduct that most jurors surely know to be permissible, the jury
may be tempted to nullify the law by returning a not guilty
verdict, even though convinced that McLaughlin possessed a
concealable firearm. As the state correctly points out, many
courts have cited this danger as justifying the rejection of
defense concessions in felon-in-possession cases.8

The prospect of nullification is certainly a legitimate
concern. Two courts have nonetheless concluded that the danger
of nullification can be avoided by appropriate jury instructions.
The California Supreme Court found the nullification argument

unpersuasive in People v. Hall, 616 P.2d 826 (Cal. 1980) (en

banc):

Instructions can be framed in such a manner
that the potentially prejudicial prior convic
tion is not mentioned to the ju y yet the
jury can be informed that possession of a
concealable fireaim is not criminal under all



circumstances.
Id. at 832 (footnote omitted).

Similarly, in State v. Davidson, 351 N.W.2d 8, 12
(Minn. 1984), the Minnesota Supreme Court stated:

In this case we believe that the potential
for wunfair prejudice clearly outweighed the

relevance, if any, that the evidence had to
other issues. The court should have granted
the defendant's motion and should have

instructed the jury to the effect that
defendant had stipulated that under Minnesota
law he was not entitledto possess a pistol
and that therefore the jury should direct its
attention to the issue of whether or not the
state had established beyond a reasonable
doubt that he possessed the pistol, either
actually or constructively.

In our view, however, jury instructions cannot cure the

problem, and, in fact, might exacerbate it. As a purely
practical matter, we think it highly questionable whether any
useful purpose can be served by precluding proof of a prior
conviction and instructing the jury that the defendant was

prohibited by law, for some reason that cannot be disclosed, from

possessing a firearm.

For many jurors — those with a modicum of awareness --

such an instruction would simply be tantamount to being told that

the defendant has previously been convicted of a felony.9 For
other jurors — those with less awareness but a modicum of
imagination -- the instruction could be far worse, for it would
amount to little more than an open invitation for speculation.

The demons of imagination <could hardly be lulled by bland
admonishments to refrain from speculating on the issue; once
awakened, those demons would be free to roam a landscape of
boundless dimension. Apart from distracting the jury from the
facts at issue, speculation of this sort would pose the far more
pernicious risk that jurors might decide guilt based on inaccu
rate assumptions about the reasons behind the prohibition against

the defendant's possession of a firearm.



Compared to the inevitable prospect of wuncontrolled
jury speculation, the alternative of informing the jury of the

true elements of the charged crime and of the ba
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SPONSOR STATEMENT
HOUSE BILL 30

by
Representative Eldon Mulder

HB 30 was introduced at the request of the Municipality of Anchorage.

The municipality would like to create a skateboard park so skateboarders
will have a place to ride, rather than using other areas designed for
pedestrians. Anchorage and Fairbanks are willing to develop areas
suitable for skateboard riding if they can be insulated from liability for
claims arising from hazards inherent in skateboarding.

The intent of House Bill 30 is to encourage the municipalities to proceed
with development of areas for outdoor recreation without increasing their
liability unnecessarily. The bill applies only to municipal skateboard parks.

This bill is patterned after the legislation passed providing this limited
protection to ski areas. The protection from liability relates to inherent
dangers and risks of skateboarding. The municipality is required to post
signs warning that there are inherent risks and the liability rests with the
skateboarder. It was amended in the Judiciary Committee to make it
certain that the parks are not required to have on-site supervision

provided by the municipality.
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CS FOR HOUSE BILL NO. 30(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION
, BY THE HOUSE JUDICIARY COMMITTEE

Ji Offered:
§ Referred:

\Sponsor(s): REPRESENTATIVE MULDER
A BELL

!i FOR AN ACT ENTITLED
i
|
"An Act relating to civil liability for skateboarding; and providing for an effective

date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
j
, * Section 1. AS 05 is amended by adding a new chapter to read:

Chapter 50. Skateboard Liability and Responsibility.
Sec. 05.50.010. Limitation on actions arising frjm skateboarding. !

Notwithstanding any other provision of law, a person may not bring an action against j

© N o o1 b~

10
11

12
13
14

results from an inherent danger and risk of skateboarding.

a municipality for an injury occurring at a municipal skateboard facility if the injury

Sec. 05.50.020. Effect of violations, (a) A municipality or person who j
i

violates a requirement of this chapter is negligent and civilly liable to the extent the

violation causes injury to a person or damage to property.

(b) Notwithstanding the provisions of AS 09.17.080,

(1) the limitation of liability described under AS 05.50.010 is a

-1-
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complete defense in an action against a municipality for an injury if an inherent danger
or risk of skateboarding is determined to be a contributory factor in the resulting
injury, unless the municipality has violated a requirement of this chapter:

(2) a violation of the person’s duties imposed under AS 05.50.030 is
a complete defense in an action against a municipality if the violation is determined
to be a contributory factor in the resulting injury, unless the municipality has violated
a requirement of this chapter.

(c) If the municipality is determined to have violated a requirement of this
chapter, the provisions of AS 09.17.080 apply in anaction against a municipality for
an injury resulting from the violation.

Sec. 05.50.030. Duties of municipal skateboard facility users, (a) A person
may not use a municipal skateboard facility if the person

(1) does not have sufficient physical dexterity or ability and knowledge
to negotiate or use the facility safely; in the case of a minor who uses a municipal
skateboard facility, the minor’s parent or legal guardian is responsible for determining
whether the minor satisfies the requirements of this paragraph;

(2) is not wearing knee pads, elbow pads, shoes, and a helmet at all
times.

(b) A person using a municipal skateboard facility may not

(1) enter or leave a municipal skateboard facility except at a designated
area unless reasonably necessary to prevent injury to the person or others;

(2) intentionally throw or expel an object onto the facility;

(3) take food, drink, or glass containers on the facility;

(4) act while using the facility in a manner that may interfere with

proper or safe condition of the facility;

(5) engage in conduct that may contribute or cause injury to a person;

(6) enter the facility when tlie facility is marked as closed;

(7) disobey instructions posted in accordance with this chapter or any
other instructions required by local laws consistent with this chapter;

(8) use other items including but not limited to bicycles, unicycles,
coasters, roller skates, or roller blades a; the facility unless otherwise allowed by the

CSHB 30(JUD) -2-
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municipality.

Sec. 05.50.040. Duties of municipalities, (a) In a municipal skateboard
facility, a municipality shall maintain a sign system with concise, simple, and pertinent
information for the protection and instruction of skateboarders. Signs shall be
prominently placed at each facility.

(b) At least one sign posted at each facility must contain language substantially
similar to the following warning notice:

WARNING

Under Alaska law, the risk of an injury to person or property

resulting from any of the inherent dangers of skateboarding rests

with the skateboarder. Inherent dangers and risks of

skateboarding include collisions with man-made objects,

collisions with other skateboarders, variations in slope, falling,

and the failure of skateboarders to skate within their own

abilities.

(¢) A municipality shall clearly delineate the boundaries of a municipal
skateboard facility with fencing or another type of enclosing or surrounding structure.

(d) A municipality may not construct or maintain a municipal skateboard
facility in a negligent manner.

Sec. 05.50.050. Duties and responsibilities of skateboarders. A skateboarder
who uses a municipal skateboard facility

(11 is responsible for knowing the range of the person's own ability to
negotiate a skateboard facility and to skateboard within the limits of a skateboarder's
ability; in the case of a skateboarder who is a minor, the minor’s parent or legal
guardian is responsible for determining whether the minor satisfies the requirements
of this paragraph; ;

(2) is responsible for an injury to a person or property resulting from
an inherent danger and risk of skateboarding, except that a skateboarder is not
precluded under this chapter from suing another skateboarder for an injury to person
or property resulting from the other skateboarder’s acts or omissions; notwithstanding *

any other provision of law, the risk of collision with another skateboarder is not an

-3- CSHB 30(JUD)
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inherent danger or risk of skateboarding in an action by one skateboarder against
another;
(3) has the duty to

(A) maintain control of the skateboarder's speed and course at
all times when skateboarding and to maintain a proper lookout so as to be able
to avoid other skateboarders, objects, and debris; however, a person
skateboarding on a downhill slope has a primary duty to avoid collision with
a person or object below the skateboarder;

(B) perform a visual inspection of the facility before each use;

(C) ensure that all areas of the facility the skateboarder intends
to use are free and clear of natural or manmade debris that would interfere with
the skateboarder’s use of the facility;

(D) heed all posted information and other warnings and to
refrain from acting in a manner that may cause or contribute to the injury of
the skateboarder; evidence that signs as required by AS 05.50.040 or as
required by consistent local laws were present, visible, and readable at the
beginning of a given day creates the presumption that skateboarders using the
skateboard facility on that day have seen and understood the sign; and

(4) may not

(A) skateboard in a facility or a portion of a facility that has
been posted as “"closed™; or

(B) use a skateboard facility while the skateboarder's ability is
impaired by the influence of alcohol or a controlled substance as defined in
AS 11.71.900 or other drugs.

Sec. 05.50.060. Competition: immunity for municipality operating a
skateboard facility, (a) A municipality shall, before beginning skateboard
competition at a municipal skateboard facility, allow an athlete who will skateboard
in the competition a reasonable visual inspection of the course or area where the
competition is to be held.

(b) A person skateboarding in competition assumes the risk of all course or ]

area conditions, course cons'notion or layout, and obstacles that a visual inspection

CSHB 30(JUD) 4-
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would have revealed. A municipality is not liable for injury to a person who
skateboarded in competition at a skateboard facility operated by the municipality and
who is injured as a result of a risk described in this subsection.

Sec. 05.50.100. Definitions. In this chapter.

(1) “inherent danger and risk of skateboarding” means a danger or
condition that is an integral part of the sport of skateboarding, including collisions with
man-made objects; impact with ramps, signs, posts, fences, or enclosures, or other
man-made structures and their components; variations in slope and steepness; collisions

with other skateboarders; and the failure of skateboarders to skateboard within their

own abilities; the term "inherent danger and risk of skateboarding” does not include J

the negligence of a municipality that is responsible for a municipal skateboarding
facility;

(2) "injury" means property damage, personal injury, or death.

* Sec. 3. This Act takes effect July 1, 1997.

-5- CSHB 3<XJUD)
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM February 19, 1997

SUBJECT: Civil liability for skateboarding - (CSHB 30(JUD))

TO: Representative Joe Green

Attn: Lisa
FROM: Michael F. Ford X .

Legislative Counsel

In preparing the Judiciary CS for HB 30 | made two changes to the language requested by
the committee. Both changes are style changes required by the drafting manual, not
substantive changes. The language adopted by the committee was "A municipality shall not
construct or maintain a skateboard facility in a negligent manner.” 1changed the “shall not"
to "may not" and added "municipal” before "skateboard" to be consistent with other

provisions of the bill.
Please contact me if you have further questions.

MFF:glc
97-104.glc

— BneJmtt’e-



| ? 21

N/OT CONSTRUCT 4# <A~

77M tyYVMUPAM -ry
- r>~fe ~Kfm -Bcw o fm i/p-/
In/ rt "ti& nrnpziliztYf m yn/’tx,

Mi'/cLt. ™ y-c™

1™ ~Ju u tf ~ nh/L
tf

A? -

nsvi/Ztlf

M
IVIAPI/T EA? <ps/

£/(yvs/> <h(yh™

(yl  J2iJ(



LTN1100-RO1 LEGISLATIVE TELECONFERENCE NETWORK PAGE 01

02/14/97 12:24:43
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SPONSOR: HJUD HOUSE JUDICIARY CHAIRS: GREEN
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1 HB 30 CIVIL LIABILITY FOR SKATEBOARDING

2 REAPPOINTMENT OF SHIRLEY MCCOY
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* Kk k% UPDATES **kk*x

01 02/12/97 11:00:10 ANNOUNCING TELECONFERENCE
02 02/13/97 13:38:54 VALDEZ ADDED ON
)3 02/14/97 08:55:60 DROPPED HB 69

)4 02/14/797 11:02:50 KODIAK ADDED ON
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSHB 30(L&C)

Page 1, line I:
Delete "civil liability for"

Page 2, following line 10:

Insert new material to read:

"Sec. 05.50.025. Prohibition of skateboarding in undesignated places, (a)
A person may not skateboard on public or private property without the written
permission of the property owner unless the property is posted with signs that clearly
indicate that the property is available for skateboarding.

(b) In addition to being subject to civil liability under AS 05.50.020, a person
who violates this section is guilty of a violation and, upon conviction, the court may
impose a fine of not more than S50."



THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION

Central Microfilm Services
Dcpartemcnl of Education

eeeeeee



LTN1100-RO1 LEGISLATIVE TELECONFERENCE NETWORK PAGE 01

02/14/97 12:24:43
TCN: 70265 DATE & TIME: 02/14/97 13:00 TO 15:00 STATUS:3 ANNOUNCED

**** ORDER SUMMARY ****

SPONSOR: HJUD HOUSE JUDICIARY CHAIRS: GREEN

PURPOSE: PUB PUBLIC HEARING LEGISLATIVE

CONTACT: LISA KIRSCH TEL#: (907)465-4990

CHAIRING SITE: JUNEAU CAPITOL CAP120

TOLL FREE: DIAL-UP: LIO: (800)478-9908

SPONSOR REMARKS(PUB): TESTIMONY:Y ALLOWED 3 MINUTE LIMIT

TESTIMONY WILL BE TAKEN WITH A 3 MINUTE LIMIT.
SEE COMMITTEE SCHEDULE IN BASIS

SPONSOR REMARKS(LIO): BACKUP MATERIAL:Y MEETING IN PROGRESS:N MAX. SITES:10
WE WILL HEAR BILLS FROM PREVIOUS CALENDARS. THIS MAY INCLUDE HB69, HB30 AND P
RHAPS HB22. *** SEE NOTES ON PAGE 6 *** BACKUP FAXED 2/14.

TCN REQUESTED ON 02/14/97 AND HAS 4 UPDATES

*k*k* AGENDA Kk k%
1 HB 30 CIVIL LIABILITY FOR SKATEBOARDING

2 REAPPOINTMENT OF SHIRLEY MCCOY

Frxx PARTICIPATING LIOS ****
ANC ANCHORAGE 716 W 4TH, #200 LOCATION STAFF
FBX FAIRBANKS 119 N CUSHMAN ST LOCATION STAFF
JNU JUNEAU CAPITOL CAP120 LOCATION STAFF
KOD KODIAK 112 MILL BAY RD. LOCATION STAFF
VAL VALDEZ STATE BLDG. #13 LOCATION STAFF

*x** SCHEDULING NOTES ***x*
NO JNU MOD. AVAILABLE SO NO NEED TO SEND PARTS. LISTS, ERIC WILL STOP BY TO

SHOW HER HOW TO CONNECT AND DISCONNECT. BH

*k*k*%* UPDATES *k k%
01 02/12/97 11:00:10 ANNOUNCING TELECONFERENCE
02 02/13/97 13:38:54 VALDEZ ADDED ON
)3 02/14/97 08:55:60 DROPPED HB 69

)4 02/14/97 11:02:50 KODIAK ADDED ON
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OFFERED IN THE HOUSE D
TO: CSHB 30(L&C)

Page 1, line &

Delete “civil liability for"

Page 2, following line 10:
Insert new material to read:

"Sec. 05.50.025. Prohibition of skateboarding in undesignated places, (a)
A person may not skateboard on public or private property without the written
permission of the property owner unless the property is posted with signs that clearly
indicate that the property is available for skateboarding.

(b) In addition to being subject to civil liability under AS 05.50.020, a person
who violates this section is guilty of a violation and, upon conviction, the court may

impose a fine of not more than $50."



Representative Eldon Mulder

District 23 M uldoon-Ft. R ichardson

A laska State Legislature

House of Representatives

MEMORANDUM

DATE: January 30, 1997

TO: Representative Joe Green, Chair
House Judiciary Committee

FROM: Representative Eldon Mulder

RE: CSHB 30 (L&C)

CSHB 30 has been referred to the House Judiciary Committee for consideration. The bill
will provide limited protections from the risks inherent to skateboarding for
municipalities. This is similar to the limitation on liability that we granted to ski areas.

Please schedule CSHB 30 for hearing as early as possible. It is important it receives early
consideration so that the Municipality of Anchorage, Fairbanks North Star Borough and
City of Borough of Juneau can proceed with the development of skateboard parks this

Spring.

Included are copies of CSHB 30, sponsor statement, bill sectional, zero fiscal note, and
letters of support.

Alaska StatECapitol eJuneau, Alaska 99801-1182 « Phone (907) 465-2647 « FAX (907) 465-3518
716 W. 4th Avenue » Anchorage, Alaska 99501-2133 « Phone (907) 258-8193 « FAX (907) 258-5511



R epresentative Eldon Mulder

D istrict 23|\/| uldoon-Ft. Richardson

A laska State Legislature

H ouse of Representatives

SPONSOR STATEMENT
CSHB 30 (L&C)

by
Representative Eldon Mulder

CSHB 30 was introduced at the request of the Municipality of Anchorage.

The Municipality of Anchorage and City and Borough of Juneau would like
to create skateboard parks so skateboarders will have a place to ride,
rather than using other areas designed for pedestrians. The municipalities
are willing to develop areas suitable for skateboard riding if they can be
insulated from liability for claims arising from hazards inherent in

skateboarding.

The intent of CSHB 30 is to encourage the municipalities to proceed with
development of areas for outdoor recreation without increasing their
liability unnecessarily. The bill applies only to municipal skateboard parks.

This bill is patterned after the legislation passed providing this limited
protection to ski areas. The protection from liability relates to inherent
dangers and risks of skateboarding. The municipality is required to post
signs warning that there are inherent risks and the liability rests with the
skateboarder. CSHB 30 was amended in the House Labor and Commerce
Committee to make a minor's parent or legal guardian responsible to
determine the minor's ability to skateboard and require municipalities to
delineate the boundaries of a skateboard facility with fencing or another

type of enclosing or surrounding structure.

Alaska State Capitol. « Juneau, Alaska 99801-1182 « Phone (907) 465-2647 « FAX (907) 465-3518
716 W. 4th Avenue « Anchorage. Alaska 99501-2133 « Phone (907) 258-8193 « FAX (907) 258-5511



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM January 23, 1997
SUBJECT: Sectional Summary of HB 30
TO: Representative Eldon Mulder

Attn: Dennis DeWitt

FROM: Michael F. Ford
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of
circumstances, please advise.

Section 1

Sec. 05.50.010. - Prohibits a person from bringing a lawsuit against a municipality, for an
injury resulting from an inherent danger and risk of skateboarding at a municipal

skateboarding facility.

Sec. 05.50.020. - Describes the effect of a violation cf AS 05.50. A municipality or other
person who violates AS 05.50 is negligent and civilly liable to the extent the violation causes
injury or property damage. Provides that if an injury occurs and an inherent danger and risk
of skateboarding was a contributory factor or the injured person violated a provision of
AS 05.50, that a municipality is not liable unless the municipality also violated a provision

of AS 05.50.

Sec. 05.50.030. - Sets out the duties ofa person who uses a municipal skateboarding facility.

Sec. 05.50.040. - Requires that municipalities maintain a sign system for protection and
instruction of skateboarders.

Sec. 05.50.050. - Sets out the duties and responsibilities of a skateboarder who uses a
municipal skateboarding facility.



Representative Eldon Mulder
January 23, 1997
Page 2

Sec. 05.50.060. - Requires that a municipality must allow a person participating in a
skateboard competition to visually inspect the course or area. Provides that a person
participating in a skateboard competition assumes certain risks and cannot hold the
municipality liable for the assumed risks.

Sec. 05.50.100. - Definitions.

Section 2. Applicability section.

Section 3. Effective date.

MFF:jdr
97-042.jdr
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OFFERED IN THE HOUSE
TO: HB 30

1 Page 2, line 14, following "safely”:

2 Insert in the case of a minor who uses a municipal skateboard facility, the minor’s
3 parent or legal guardian is responsible for determining whether the minor satisfies the
4

requirements of this paragraph™

Page 3, line 18, following "ability*":
Insert  in the case of a skateboarder who is a minor, the minor’s parent or legal
guardian is responsible for determining whether the minor satisfies the requirements of this

paragraph™

.03
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OFFERED IN THE HOUSE
TO: HB 30

Page 3, following line 13:

Insert a new subsection to read:
"(c) A municipality shall clearly delineate the boundaries of a municipal

skateboard facility with fencing or another type of enclosing or surrounding structure.™

. 04
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OFFERED IN THE HOUSE
TO: CSHB 30(L&C)

1 Page 1, line 1L

2 Delete "civil liability for"

3  Page 2, following line 10:

4 Insert new material to read:

5 "Sec. 05.50.025. Prohibition of skateboarding in undesignated places, (a)
6 A person rnay not skateboard on public or private property without the written
7 permission of the property owner unless the property is posted with signs that clearly
8 indicate that the property is available for skateboarding.

9 (b) In addition to being subject to civil liability under AS 05.50.020, a person

10 who violates this section is guilty of a violation and, upon conviction, the court may

n impose a fine of not more than $50."
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Telephone: (007) tf-W-i-WI
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AnChOrage Rick Mi/strom. Mayor
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January 23, 1997

Representative Eldon Mulder
Alaska State Legislature
Juneau, Alaska 99801-1182

Re: House Bill No. 30. “An Act relating to civil liability for skateboarding”

Dear Eldon:

There is significant community interest in a municipal skateboard park and
our 1997 Capital Improvement Budget includes plans for construction of

one.

Like alpine skiing, skateboarding is an active sport that includes numerous
inherent risks of injury. Before construction of a municipal skateboard
park, the Municipality of Anchorage desires adoption of a statute that would
insulate it from claims arising from the hazards inherent in skateboarding.

House Bill 30 helps fulfill that need and will eliminate a roadblock to the
completion of this long awaited facility.

Thank you for your assistance with this legislation.

Sincerely,

Rick Mystrom
Mayor |



CITY/BOROUGH OF JUNEAU
N ALASKA'S CAPITAL CITY

OFFICE OF THE MAYOR

January 27, 1997

The Honorable Eldon Mulder
Representative

Alaska State Legislature
Alaska State Capital, Rm 501
Juneau, Alaska 99801-1182

RE: Hou?° RIU Ift
Dear Representative Mulder:

On behalfofthe City & Borough ofJuneau Assembly, I am writing to express our support for House
Bill 30, pending legislation limiting municipal liability for skate park operation. The introduction
of this bill is timely for Juneau’s youth; a group of students from Juneau Douglas High School has
undertaken a class project to construct a skate facility on borough land. Ofconcern to the Borough

Assembly is liability for skate park operation.

In their proposal for the skate park, the youth included a summary of survey data substantiating the
need for the facility. From the data they gathered at three schools, we learned that over 80% of our
youth roller skate, in-line skate, skate board or BMX bike. We suspect that recreation patterns in
Juneau are similar to those in other Alaskan communities. Like other municipalities, we have no
facility to accommodate these activities. An Alaska law limiting a municipality’s exposure to
liability for park operation will go a long way towards enabling us to accommodate our youth

without breaking the budget.

Please contact me if I can provide additional information regarding our efforts to provide a venue
for skating in Juneau. Thank you for your effort on behalf of Alaskan skaters.

Sincerely,

ADennis Egan
Mayor

155 South Seward Street, Juneau, Alaska 99801



217 Second Street, Suite 200 mjuneau, Alaska 99801 miiel (907)586-1325, Fax (907)463-5480
January 29,1997

Representative Eldon Mulder
State Capital
Juneau, AK 99801

Dear Representative Mulder:

Thank you for introducing HB 30, relating to civil liability for skateboarding. This issue
is becoming increasingly important for municipalities around the state and we support

its passage.

As stated in the 1997 AML Policy Statement, which was adopted unanimously by AML
members at their November conference:

C. Liability Issues

1. Liability for Injury in Recreational Activities: The League
supports legislation that would limit the liability of a government,
organization, volunteer, or private property owner providing recreational
activities, facilities, and trail easements.

There is increasing pressure on local governments to provide additional recreational
areas for young people, but tney are reluctant to do so because of the unacceptable risk
to their taxpayers. With passage of HB 30, those municipalities would be able to
provide a safe place for skateboarders without putting the rest of the population at
financial risk.

This issue is also a part of our 1997 Legislative Platform (attached). We believe
providing recreational opportunities for youth will give communities more tools to help
reduce youth crime.

Thanks again for your continued support.

Kevin C. Ritchie
Executive Director

Attachment

c:\jR\legS\301tr.doc

Member of the National League of Cities and the National Association cf Counties



10.

Alaska Municipal League &
Alaska Conference of Mayors

1997 Legislative Platform

Approval of the "Safe Communities™ bill and maintain current funding for municipal
revenue sharing to avoid further state generated local property tax increases. The "four
legs™ of the Safe Communities bill are:

. Directs the funds to be used primarily for public safety and health services
. Establishes a minimum sharing of $40,000 for small municipalities

. Removes the ""hold hannless™ to allow equal treatment to all municipalities
. Distributes municipal funds on July 31 each year

Provide for the long term construction, operation, and maintenance of state and munici-
pal airports, roads, and harbors, including revenue sharing programs for maintenance.
Bring state harbors up to an adequate maintenance level through a statewide bond issue,
or other funds, to prepare them for possible negotiated transfer to municipalities.

Approval of a Long Range Financial Plan that prohibits unfunded mandates and unfunded
service responsibilities, adequately funds schools and maintenance of public infrastruc-
ture, reasonably reduces state expenses, protects the Permanent Fund, and phases in new

tax revenue sources.

Actively encourage the construction of a natural gas pipeline with an emphasis on jobs for
Alaskans.

Restore funding for Municipal Capital Matching Grant Program to $20 million because
local communities can most efficiently determine and meet local capital needs.

Create a permanent State/Local Government Partnership Council to negotiate methods
to most efficiently provide public services at the lowest possible cost to taxpayers.

Provide long term funding of public safety and health services through the equitable shar-
ing of increased statewide alcohol and tobacco taxes, and removing the current prohibi-
tion against municipalities voting for local special taxes on the sale or use of alcohol.

Reduce the state unfunded mandate for the Senior Citizen Property Tax exemption.
Adequately fund a program to construct efficient sanitation systems throughout Alaska.
Give communities more tools to reduce youth crime by limiting confidentiality of youth

crime information to protect the community, allow municipalities the option of assuming
greater jurisdiction over juvenile justice, and limit liability for providing recreational

opportunities for youth, such as skateboard parks.
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Representative Eldon M ulder
District 23 Muldoon-Ft. Richardson

A laska State Legislature

House of Representatives

MEMORANDUM

DATE: January 23,1997 %

TO: Representative Norm Rokebergf Chair i ]1 dL
House Labor & Commerce Committee jjVi v

FROM: Representative Eldon Mulder L if «k$*

i £

RE: House Bill 30 ]

House Bill 30 has been referred to the Labor & Commerce Committee for consideration.
The bill will provide limited protections from the risks inherent to skateboarding for
municipalities. This is similar to the limitation on liability that we granted to ski areas.

Please schedule HB 30 for hearing as early as possible. It is important it receives early
consideration so that the Municipality of Anchorage and the Fairbanks North Star
Borough can proceed with the development of skateboard parks this Spring.

Included are copies of HB 30, spon .atement, and bill sectional.

Alaska State Capitol ®*Juneau, Alaska 99801-1182 ¢ Phone (907) 465-2647 « FAX (907) 465-3518
716 W. 4th Avenue « Anchorage, Alaska 99501-2133 ¢ Phone (907) 258-8193 « FAX (907) 258-5511



SPONSOR STATEMENT
HOUSE BILL 30

by
Representative Eldon Mulder

HB 30 was introduced at the request of the Municipality of Anchorage.

The municipality would like to create a skateboard park so skateboarders
will have a place to ride, rather than using other areas designed for
pedestrians. Anchorage and Fairbanks are willing to develop areas
suitable for skateboard riding if they can be insulated from liability for
claims arising from hazards inherent in skateboarding.

The intent of House Bill 30 is to encourage the municipalities to proceed
with development of areas for outdoor recreation without increasing their
liability unnecessarily. The bill applies only to municipal skateboard parks.

This bill is patterned after the legislation passed providing this limited
protection to ski areas. The protection from liability relates to inherent
dangers and risks of skateboarding. The municipality is required to post
signs warning that there are inherent risks and the liability rests with the
skateboarder. It was amended in the Judiciary Committee to make it
certain that the parks are not required to have on-site supervision
provided by the municipality.
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LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3808
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FISCAL NOTE

.STATE OF ALASKA BILL NO. HB 3l

1997 LEGISLATIVE SESSION

Revision D a te : Dept. Affected: Department of Law

Title: "...relating to civil liability. amending Rule 13(e) |[BRU: Criminal Division, Civil Division

and 82(b), Alaska Rules of Civil Procedure..." "Component: Criminal Division, General Legal Services
Sponsor: Representative Mulder

Requester: House Labor & Commerce Committee COMPONENT SERIAL NO. 2085/2087
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 98 FY 99 FY 00 FYy 01 FY 02 FY 03
PERSONAL SERVICES 322.5 322.5 322.5 322.5 322.5 322.5
TRAVEL 19.2 19.2 19.2 19.2 19.2 19.2
CONTRACTUAL 123.0 123.0 123.0 123.0 123.0 123.0
SUPPLIES 5.3 6.3 6.3 6.3 6.3 6.3
EQUIPMENT 32.5

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 503.5 471.0 471.0 471.0 471.0 471.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUEST

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 243.6 227.4 227.4 227 .4 227.4 227.4
1005 GF/Program Receipts

1006 GF/MHTIA

Other - Interaaencv ReceiDts 259.9 243.6 243.6 243.6 243.6 243.6
TOTAL 503.5 471 0 471.0 471.0 471.0 471.0
Estimate of any current year (FY97) cost: $ 0.0

POSITIONS

FULL-TIME 3.0 3.0 3.0 3.0 3.0 3.0
PART-TIME 2.0 2.0 2.0 2.0 2.0 2.0
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill creates several new causes of action similar to but broader than common-law abuse of process, and
makes some such causes of action compulsory claims and counterclaims in the underlying lawsuit. Claims
against the opposing attorney would be filed in a separate, parallel suit. As draft td, this bill would have
substantial fiscal impacts on the Department of Law, not because it would authorize claims againrt the state that
would have merit, but rather by encouraging a large number of unfounded claims that would increase litigation

costs.

The department handles a disproportionate volume of pro se litigation, much of it initiated by prisoners. We
anticipate that many pro se litigants would assert that state filings and defenses violated this provision, would
assert new claims on this basis in the main action, and would also file parallel suits against the state attorneys.
This would complicate and increase the cost of handling litigation, and in some instances would force the state to
hire private counsel to defend the state attorneys in the spinroff litigation. While the state could counterclaim on
its own behalf under the provisions of HB 31, many of the”e litigants are judgment proof.

Division: Administrative Ser;'/ic/is Division ' A\ , . Date: 1/31/97
Approved by Commissioner: N-'  Bruce M. B3T Date: 1/31/97
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/96) 97fisno.xIs/DBR Pago 1 of 2

FISCAL NOTE



STATE OF ALASKA BILL NO. HB 31
*1997 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

HB 31 would also complicate other litigation and increase state expenses. For example, we anticipate that the
federal government would attempt to use these new causes of action as a defensive tool in suits the state has
filed or will file against the United States or federal officials, and would seek to have the spin-off claims
adjudicated by sympathetic federal judges. At a minimum, the state's legal costs would increase. (The
increased defensive burden would fall solely on the state, since the United States is immune to liability under
this provision, not having waived its sovereign immunity). Another potential source of expense would be suits
by private citizens against troopers or other state employees. The Department of Law currently defends these
suits under provisions of the collective bargaining agreements, but does not provide free representation for
countersuits; these are left to the employee to bring through private counsel after the case is over. By making
some such suits compulsory counterclaims in the main action, this bill could force the state to assert some
claims of this type on the employee's behalf or, alternatively, lead the employee to hire private counsel to
participate in the main action. Either eventuality would add complication and expense.

Overall, the department estimates that HB 31 would increase the cost of litigation by about four percent in the
civil division, and increase the cost of prisoners' rights litigation in the criminal division by about 12.5 percent.
Based on the current number of equivalent positions handling civil litigation, this will result in an increase of two
and one-half attorney positions in the civil division, and one-half of an attorney position in the criminal division.

The department's weighted cost for an attorney position is $127,000 per year, plus $6,500 for one-time new
position equipment. The weighted cost includes clerical support, communications, space, supplies, data
processing, and all other normal overhead expenses. It does not include direct, out-of-pocket case costs such
as experts, court reporters, and case travel. Thus, the department's in house staff cost would be $317,500
for the civil division (37.5% GF and 62.5% IAR) and $70,000 in general funds for the criminal division.
Additionally, due to conflicts, $60,000 in outside counsel costs will probably be incurred by the civil division
(37.5% GF and 62.5% IAR), and $15,000 in outside counsel GF costs will be incurred by the criminal division.
Likewise, $12,500 will be needed by the civil division for case travel (37.5% GF and 62.5% IAR), and $2,500
GF will be needed for case travel costs in the criminal division.

Finally, new positions include two PFT Attorney 1V’s, one PPT Attorney IV, and one PFT legal secretary in the
civil division, and one PPT Attorney IV in the criminal division. Please also note that although no clerical
support position is being added in the criminal division, proportionate support position funding is included in the
standard attorney cost schedule to reduce clerical support vacancy so that the new part-time attorney’s clerical
burden can be handled. One-time equipment costs are added for the civil division secretary position as such
costs are not included in tne standard attorney cost schedule.

Page 2 of 2
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ADMIN ACCOUNTING

FISCAL NOTE

STATE OF ALASKA
1997 LEGISLATIVE SESSION

Revision Dale:
Title: Civil liability for improper litigation
Sponsar.

Requestor

Rep. Mulder
House Labor & .Commerce

Expenditures/Revenues
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS &CLAIM3
MISCELLANEOUS
TOTAL OPERATING

FY 98
25.0

125

37.5
CAPITAL EXPENDITURES
|CHANGE IN REVENUES ()

Fund Source

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL

37.5

375
Estimate of any current year (FY 97) cost None

Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Atuch aseparate page if necessary)

See attached analysis.

Preparedby: C. S. Christensen Ill, Staff Counsel
Agency. Alaska Court System
Approved by:

Agency: Alaska Court System

Arthur H. Snowden, Il, Adminecrativa Director Jf7

BILL NO. HB31

Dept. Affected: Alaska Court System

"BRU: Trial Courts
Component
COMPONENT SERIAL NO. 768
FY 99 Y QO FY 01 FY 02
25.0 25.0 25.0 25.0
125 115 12.5 125
375 375 375 37.5
(Thousands of Dollars)
375 375 375 375
37.3 375 37.5 37.5
Phono:
Date:
Date:

PREPARED TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

04J2PM

Rev 1/37

@003

FY 03
25.0

12.5

37.5

37.5

37.5

264-8228
01/30/97

01/30/97

Page 1 of 3



Alaska Court System
Fiscal Analysis
HB 31

HB 31 creates civil liability for actions which it describes as false claims and improper
practicp :n civil cases. It does this by adding AS 09.65.190(a) - (g) to the Code of

Civil F x-adure.

Proposed AS 09.65.190(a), (b), (c), and (e) essentially codify Civil Rule 11, with two
primary differences. First, CR 11 gives ajudge the discretion to impose monetary or
non-monetary sanctions for improper practice on motion hy the aggrieved party. HB
31, on the other hand, allows an aggrieved party to file an action for compensatory
damages. The action must be part of the same action in which the injury arose if the
action is the result of an act or omission by a party. However, the action must be
asserted as a separate action if the injury is the result of an. act or omission by a
nonparty (such as an attorney). Handling the issue of frivolous practice as aseparate
claim in a civil suit, or as a separate civil suit entirely, is more time consuming (and

thus more expensive) than handling it as a motion.

Second, by allowing a civil action for improper practice, HB 31 essentially makes
financial sanctions (in the form of compensatory and punitive damages) for such
behavior mandatory. This differs from CR 11, which gives the judge discretion in
imposing sanctions (these might include financial sanctions, exclusion or admission
of disputed evidence, extension or limitation of discovery, etc.). The federal courts
began requiring mandatory sanctions for improper practice in 1983. This rule
generated a dramatic increase in claims, and as a result, the federal courts repealed
the requirement in 1993. Federal sanctions are once again discretionary.

Proposed AS 09.65.190(d) and (f) codify the common law cause of action for
malicious prosecution. It modifies the common law by allowing the civil action if the
defendant acted without probable cause on a claim or defense, or acted primarily for
an improper purpose. Under the current standard, the defendant must have acted
without probable cause on a claim or defense, and acted primarily for an improper
purpose. By making it easier to prove malicious prosecution, more prevailing litigants

can be expected to file such claims.

Those proposing these changes believe that they will reduce frivolous litigation, and
they may be correct. However, the legal standard for proving frivolous conduct is
very high, and thus the actual percentage of claims which are frivolous as a matter
of law is very small, notwithstanding the average defendant's view to the contrary.
Most commonly such cases are filed by prisoners or other pro se litigants. Those
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categories of plaintiff are generally unaware of the details of the Code of Civil
Procedure, and are judgment-proof if they do violate its provisions.

While potentially beneficial for certain litigants in specific cases, we believe that this
legislation will result in a net increase in the number of cases before the court system,
as well as a lengthening of some existing cases. At the present time, approximately
95 percent of civil cases settle without trial, and the discovery phase of a lawsuit is
spent attempting to convince the opposing party that it would be more financially
advantageous co settle than to continue. Accordingly, litigants can be expected to
use HB 31 as a new tool to pressure the opposing party into settling a case. In FY
95, there were 16,306 civil cases filed in superior court, and 8,005 civil cases (not
counting small claims) filed in district court. If only one percent of those cases
resulted in a civil action for frivolous practice (either by the defendant'alleging
frivolous prosecution, or the plaintiff alleging frivolous defense, or both), there would
be 243 new cases or new claims in existing cases. This fiscal note assumes

additional judicial time, clerical costs and jury fees.
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