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Juneau, Alaska 99801-1182 

(907)465-4990

MEMORANDUM

D a te :  January 31, 1997

To: Jack Chenoweth, L egislative Legal Services
Fax: 4 6 5 -2 0 2 9

From : Lisa Kirsch, H ouse Judiciary Committee

Please make amendments one and two as set out on the attached 
page to the work draft Sponsor Substitute (0-L S0076\E ).

Call if  you have any questions.

Thanks for your assistance.



A M E N D M E N T  i t  (

O F F E R E D  IN  T H E  H O U S E  
T O : H B  7

/ 'V id  \ ^ c s t -  Z 3

t  S/s//?

1 P age  1, lin es 4 -1 0 :
2  D e le te  S ec tion  1 and renum ber fo llo w in g  sections.

3 Page 2 , lin e  13 :
4 D e le te  “ A S  2 2 ^ . 0 2 0  o r ”

5 Page 4 ,  lin es 2 0 -2 1 :
6  D e le te  “ adm instrative d irec to r o f  the A laska  C ou rt System  under A S  2 2 .3 5 .0 2 0  o r  b y  the”

/ } tf£ N V  2-

4 ,T R J/ t£  “  M L - W  t a r /  " 
p R D M  7  R f c  * 8  O R





S T A T E  O F F I C E

A l a s k a  P e a c e  O f f ic e r s  A s s o c ia t io n

Business Manager
Joseph E. Young 
Anchorage

Board o f D irectors
Michael Corkill, President 
Fairbanks

Robin Lown, Vice President 
Juneau

Mike Grimes, Past President 
Anchorage

Ron Belden, Member 
Kenai
Pres. Kenai Chaptei

Leo Brandlen, Member 
Anchorage
Pres. Anchorage Chapter

Sam Edwards, Member 
Palmer 
Pres. Mat-Su Chapter

Steve Heckman, Member 
Fairbanks
Pres. Farthest North Chapter

Steve Kalwara, Member 
Juneau
Pres. Capitol City Chapter

Scott Chafin, Member 
Wrangell
Pres. Wrangell Chapter

Leroy Mestas, Member 
Ketchikan
Pres. First City Chapter

James See, Member 
Craig

’.O. Box 240106 Anchorage, Alaska 99524-0106 Phone (907) 277-0515 Fax (907) 272-5355

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (MS 3100)
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  Porter,

O n  b e h a l f  of  the A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  I 
w o u l d  l i k e  to t h a n k  y o u  f o r  i n t r o d u c i n g  H o u s e  B i l l  9 
r e l a t i n g  to t h e  r i g h t  o f  c r i m e  v i c t i m s  a n d  v i c t i m s  of 
j u v e n i l e  o f f e n s e s  to  b e  p r e s e n t  at c o u r t  p r o c e e d i n g s  
a n d  a m e n d i n g  R u l e  615 of  t h e  A l a s k a  R u l e s  of E v i d e n c e .  
A t  a r e c e n t  m e e t i n g  of t h e  A P O A  S t a t e  Bo a r d ,  w e  
d e c i d e d  to u n a n i m o u s l y  s u p p o r t  t h i s  l e g i s l a t i o n . W e  
b e l i e v e  th a t  t h i s  l e g i s l a t i o n  w o u l d  b e t t e r  c o m m u n i c a t e  
t o  o f f e n d e r s  e s p e c i a l l y  j u v e n i l e s  h o w  t h e i r  i l l e g a l  
a c t i v i t i e s  a f f e c t  v i c t i m s .  W e  a l s o  b e l i e v e  t h a t  t h i s  
l e g i s l a t i o n  w o u l d  f u r t h e r  t e a r  d o w n  t h e  w a l l s  of 
c o n f i d e n t i a l i t y  t h a t  c u r r e n t l y  p r o t e c t  j u v e n i l e  
o f f e n d e r s .  F i n a l l y ,  w e  feel t h a t  v i c t i m s  s h o u l d  h a v e  
t h e  r i g h t  t o  k n o w  h o w  t h e i r  c o s e  is b e i n g  h a n d l e d  b y  
t h e  cour t s .

W e  e n c o u r a g e  y o u  to c a l l  o n  u s  w h e n  t h e r e  a r e  h e a r i n g s  
o n  t h i s  bill, so t h a t  we  m a y  t e s t i f y  a b o u t  t h e  n e e d  
f o r  t h i s  l e g i s l a t i o n .  If y o u  n e e d  a s s i s t a n c e  as  y o u  
s h e p h e r d  th i s  b i l l  t h r o u g h  t h e  l e g i s l a t i v e  p r o c e s s ,  
p l e a s e  c a l l  m e  at 4 5 1 - 5 3 1 6 ,  o r  o u r  b u s i n e s s  m a n a g e r ,  
J o s e p h  Y o u n g  at 2 7 7 - 0 5 1 5 .

.Q i n r 'p r 'p J  v  .

J a n u a r y  17, 1 9 9 7

Pres. Prince ol Wales Chapter

M i c h a e l  C o r k i l l  
A P O A  S t a t e  P r e s i d e n t
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CS FOR HOUSE BILL NO. 9 (JUD)

IN  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY THE HOUSE JUDICIARY COMMITTEE

:j Offered: 
j; Referred:

Sponsor(s): REPRESENTATIVE PORTER
Ii A BILL

1

2

FOR AN ACT ENTITLED 

"An Act relating to the right of crime victims and victims of juvenile offenses 

to be present at court proceedings; and amending Rule 615, Alaska Rules of 

Evidence."3
I

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

5

6

7 iiI'
8 
9

10 ii
11 !i

12

13

14

* Section 1. P U R P O S E . T he  pu rpose o f  th is A c t is to c la r ify  that the righ t o f  c rim e 
v ic tim s "to  be p resent at a ll c rim ina l o r  ju v e n ile  p roceed ings where the accused has the right 
to  be p re sen t," w h ich is a righ t p rotected unde r art. I ,  sec. 2 4 , o f  the state constitu tion , m ay 
no t be ab ridged  by the sequestration ru le  app lic ab le  to m ost w itnesses.

*  S ec . 2 . A S  0 9 .2 0 .1 8 0  is amended to read :
Sec. 09.20.180. Exclusion of witnesses from courtroom. Except as 

provided in AS 12.50.200 and AS 47.12.110(b). upon [U P O N ] the request o f  e ither 
p a rty  the ju d g e  m ay exc lude from  the cou rtroom  any witness o f  the adverse party not 
u nde r exam ination  at the time so that the w itness m ay not hear the testim ony o f  o ther 
w itnesses.

• 1 -
New T e x t  U n d e i l i n e d  [DELETED TEXT BRACKETED]

CSHB 9(JUD)



#  %

1 *  S e c . 3 . A S  1 2 .5 0  is amended by adding a new  section to read:
2  A r t ic le  3 . V ic t im  W itn e sse s .
3  Sec . 1 2 .5 0 .2 0 0 . V ic tim  m ay  n o t be ex c lu d ed  f r o m  c o u r t ro o m . A  court m ay
4  n o t exc lude the v ictim  o f  an a lleged  c rim e from  the cou rtroom  during te stim ony that
5  occu rs  when the accused has the righ t to be present even i f  the v ic tim  is lik e ly  to be
6  c a lle d  as a subsequent w itness. In  this section , "v ic tim " has the m eaning g iven  in
7  A S  1 2 .5 5 .1 8 5 .
8  *  S ec . 4 . A S  4 7 .1 2 .1 1 0 (b ) is amended to read :
9  (b ) N otw ithstanding (a ) o f  th is section , the v ic tim  o f  an o ffe n se  that a m in o r

1 0  is a lleg ed  to have com m itted , o r  the designee o f  the v ictim , has a  righ t to be present
11 at a l l hearings he ld  under this section . I f  the m in o r is found  to have com m itted  the
1 2  o f fe n s e , the v ic tim  m ay at the d isposition  hearing  g ive sw orn  testim ony o r  m ake an

11
13 un sw o rn  o ra l presentation concern ing the o ffe n se  and its e ffe c t on the v ic tim . I f  there

||
14  a re  num erous victim s o f  a m inor's o ffen se , the cou rt m ay lim it the num ber o f  v ic tim s
15  w h o  m ay g ive sw orn testim ony o r m ake an unsw orn o ra l p resenta tion , but the cou rt
1 6  m ay not lim it the righ t o f  a v ic tim  to attend a hearing even  i f  th e  v ic t im  ; s lik e lv  to
1 7  ji b e  a  w itn e ss  in  a h e a r in g  c o n c e rn in g  th e  m in o r ’ s a lle g e d  o f fe n s e .
1 8  *  S ec . 5 . R u le  6 1 5 , A la sk a  R u le s  o f  E v idence , is am ended to read :
19  R u le  6 1 5 . E x c lu s io n  o f  W itn e sse s . A t the request o f  a party the cou rt m ay
2 0  o rd e r w itnesses exc luded so that they cannot hear the testim ony o f  o ther w itnesses, and
21  it m ay m ake the o rd e r on its own m otion . T h is  ru le  does not au tho rize  e x c lu s ion  o f
2 2  ( 1 )  a pa rty  w ho is a na tu ra l p e rso n ; [, O R ]

i|
2 3  ( 2 )  an o f f ic e r  o r  em p lo yee  o f  a party which is not a natu ra l person
2 4  designated as its representative by its a tto rn ey ! [ , O R ]

ij
2 5  (3 )  a person whose presence is shown by a party to be im portant to the
2 6  p resen ta tion  o f  th e  p a r t y ’ s [H IS ] cause : o r
2 7  ( 4 )  th e  v ic tim  o f  th e  a lle g ed  c r im e  o r  ju v e n i le  o f fe n s e  d u r in g

I2 8  c r im in a l o r  ju v e n ile  p roceed ing s w hen  th e  accused  has th e  r ig h t  to  he p re s e n t : in
!|

2 9  th is  p a r a g r a p h , " v ic t im "  has the m e a n in g  g iven  in  A S  1 2 .5 5 .1 8 5 .
3 0  *  S e c . 6 . C O U R T  R U L E  C H A N G E . S ec tion s 2  - 5 o f  this Act have the e ffe c t o f

0-LS0088\B

31  am end ing  R u le  6 1 5 , A la ska  R u le s  o f  E v id ence , by m ak ing  the w itness exc lu s ion  ru le
•I i
II

CSHB 9(JUD) -2-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETEDJ



1 in ap p lic ab le  to v ic tim s o f  o ffen ses .
2  *  S ec . 7 . A P P L IC A B IL IT Y . T h is  A ct app lies to a c rim ina l o r  ju v e n ile  hearing he ld  on o r
3  a fte r the e ffe c tiv e  date o f  th is A c t, regard less o f  when the c rim ina l o r  ju v e n i le  p roceed ing
4  com m enced .

'i
5  *  S e c . 8 . T h is  A c t takes e ffe c t on ly  i f  sec. 6  o f  th is A ct rece ives the tw o-th irds m a jo r ity  1
6 v o te  o f  each house requ ired  by art. IV ,  sec. 15 , C onstitu tion  o f  the State o f  A laska .

0-LS0088\B

-3- CSHB 9(JUD)
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



R epresen ta tiv e  B rian S. P o rte r
SESSIO N:
MVV1ECAI’ITOI.. Itt)OM 216 
JUNEAU.AIASKAO'JMII-IIHZ 
I'MONF: IWPi i65-1V.ni 
I AX: |'JU7>465-3831
INTERIM
7I6W . 4TII AVE., SUITE WtO 
AN'CHORAiil. AK 9‘JSOI 21 W 
RHONE: (907)258*8197 
F/Xt (907) 258-55 HI

SPONSOR STATEMENT 

For

HB 9 RIGHT OF CRIME VICTIMS AND VICTIMS OF TUVENILE OFFENSES 
TO BE PRESENT AT COURT PROCEEDINGS

The Constitution of the State of Alaska was amended in 1994 by adding to 
Article 1, a new Section 24, which specifically extended to crime victims "the 
right to obtain information about and be allowed to be present at all criminal 
or juvenile proceedings where the accused has the right to be present..."

Currently at least two Superior Court judges are interpreting the Alaska 
Statutes, and Rule 615 , Alaska Rules of Evidence, to exclude victims of 
crimes and juvenile offenses from being present in the courtroom during a 
trial of the accused until after the victim has testified.

This bill is then offered to implement the mandate of the 1994 Amendment 
to the Constitution and to make absolutely clear to the judiciary a crime 
victim's right to be present at the trial and other proceedings of the accused, 
including juvenile proceedings, whenever the accused has the right to be 
present.

IIOUSE MAJORITY LEADER

Mi;,\un.it 
I lOUMi JUDICIARY I :< JMMITHII: 

i idirst; m .i ns c d m m i r n  i 
in  A im . i d u c  «  so c ia l  MHVK csoo .M M irn ;! 

i m isi-Ai'ivi; c o u n c ii io i .n i < o M M irm :

DISTRICT 20



•  LEGAL SERVICES ®

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

D I V I S I O N  O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  
L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M January 16, 19 97

S U B J E C T Sec tion a l S um m ary  o f  H B  9  (W o rk  O rd e r N o . 0 -L S 0 0 8 8 \E )

T O : R ep resen ta tive  B ria n  P o rte r 
A ttn : J im  Sou ran t

F R O M : G e ra ld  P . L u c k h a u p L ^ r  
L eg is la tiv e  C oun se l

Y o u  have requested a sec tion a l sum m ary  o f  the above -describ ed  b ill.

A s a p re lim in a ry  m atter, p lease note that a sectiona l sum m ary  o f  a b i l l sh ou ld  not be 
conside red  an au tho rita tive  in te rp reta tion  o f  the b i ll - the b ill i t s e lf  is the best statem ent o f  
its contents .

S e c tion  1 o f  th e  h i l l  p rov id e s  a pu rpose section .

S e c t io n  2  o f  th e  b i l l am ends A S  0 9 .2 0 .1 8 0  to ensure the e ffec tiveness o f  the substantive 
changes be ing m ade in b i ll secs. 3 - 4 .

S ec tion  3  o f  th e  b i l l adds a new  section to A S  1 2 .5 0  p rov id in g  that a c rim e v ic tim  m ay not 
be exc lud ed  from  the c ou rtro om  du ring  p roceed ings at w h ich the de fendan t has a righ t to 
present, in c lud ing  s ituations w here the v ic tim  m ay be ca lle d  as a w itness.

S ec tion  4 o f  th e  h i l l am ends A S  4 7 .1 2 .1 10 (b ) by p rov id ing  that a c rim e v ic tim  m ay not be 
exc luded  from  ju v e n i le  hearings in v o lv in g  the m in o r a lleg ed  to have com m itted  the c rim e 
even i f  the v ic tim  m ay be ca lle d  as a w itness.

S ec tion  5  o f  th e  b i l l am ends R u le  6 1 5 , A la ska  R u le s  o f  Evidence, by p rov id ing  that that ru le  
does not au th o rize  the e x c lu s ion  o f  a crim e v ic tim  from  c rim ina l o r  ju v e n i le  hearings 
in v o lv in g  the a lleg ed  o ffe n d e r.

S ec tion  6  o f  th e  h i l l p rov ides no tice that b i ll secs. 2 - 5  are e ffe c ting  a change to R u le  6 1 5 , 
A la ska  R u le  o f  Evidence. C ou rt ru le  changes requ ire a tw o-th irds vo te  o f  each house o f  the 
leg is la tu re  to becom e e ffe c tiv e .

S e c tion  7  o f  th e  b i l l  is an ap p lic ab ility  section .



• @R ep re sen ta tiv e  B r ia n  P o rte r
Janua ry  16 , 1 9 97  
P age 2

S e c t io n  8  o f  th e  b i l l  p rov id e s  that the b i l l ,  i f  passed, o n ly  takes e ffe c t i f  the cou rt ru le  
changes re ce ive  the requ ired  tw o -th ird s vo te .

G P L : lm b
9 7 - 0 0 5 . lm b



Date: January 15,1997

To: Representative Joe Green
Chairman, House Judiciary Committee

From: Representative Brian Porter 
House Majority Leader

Subject: Additional Sectional Analysis of HB 9

In general, at common law it was within the discretion of a trial judge to 
exclude witnesses from the courtroom during a trial on the theory that a 
witness who sits through a court proceeding could shape his or her testimony 
to match the testimony given by other witnesses. Even at common law, 
however, the exclusion of witnesses applied only to ordinary witnesses, and 
not to witnesses who were also parties to the litigation. The exemptions 
from exclusion enjoyed by party witnesses extended to prosecution witnesses 
in criminal proceedings. So under common law, a judge exercising sound 
discretion generally refused to exclude crime victims from the trial of an 
accused.

The reason underlying the common law exception which allowed crime 
victims to be present throughout a trial is that a crime victim's presence at 
the prosecutor's table was necessary in most instances because the crime 
victim was the only person with personal knowledge of what occurred during 
the criminal activity. Information which the crime victim could furnish to 
the prosecutor during the course of the trial could not be obtained from 
anyone else other than the crime victim. Excluding the crime victim would, 
in almost all cases, place the state at an enormous disadvantage. See Miller v. 
State, 648 N.E. 2d 1208,1210 (Ind. 1995).

This rationale was implicitly accepted by the Alaska Supreme Court in a 
decision which predated Alaska's adoption of the Federal Rules of Evidence 
in 1979. In Dickens v. State, 398 P.2d 1008 (Ak. 1965), the court upheld the 
right of a police officer who was in charge of a criminal investigation to 
remain in the courtroom, despite the fact that he was to testify during the 
trial.

With the adoption of the Federal Rules of Evidence by Congress in 1973, 
the issue of which witnesses should or should not be excluded was finally 
settled in the federal courts. Federal Evidence Rule 615 mandated that a party 
witness could not be excluded if the party was a "natural person". By 
definition, all crime victims are "natural persons". The Federal Evidence 
Rules applied to both civil and criminal cases. Moreover, under the Federal



Evidence Rule 615, there no longer was discretion to exclude a pa^ty witness. 
It was now  mandatory for a judge to refuse to exclude a crime victim from the 
trial of the accused.

Effective August 1, 1979, Alaska adopted, with few modifications, the 
Federal Rules of Evidence. Alaska Evidence Rule 615, as adopted, was 
virtually identical to the Federal Evidence Rule 615. The provisions 
regarding nonexclusion of party witnesses was identical in both the Federal 
and Alaska versions of Rule 615.

The Alaska Evidence Rules Commentary to Rule 615 reiterate the 
consistency of interpretations between Federal and Alaska Evidence Rules 
615. In Alaska, natural persons who are parties clearly have the right to be 
present at criminal trials.

Even though Alaska Evidence Rule 615 on its face expressly makes 
mandatory the nonexclusion of a party witness, at lease two Alaska Superior 
Court judges have insisted on exercising discretionary powers to exclude 
crime vicitms. This is so despite the absence of discretion under the 
applicable portion of Rule 615. Apparently state and municipal authorities 
have neither the inclination nor the means to take the issue to the Alaska 
Supreme Court.

A similar problem may have arisen in N ew  Hampshire, since that state's 
Evidence Rule 615 now specifically includes "a victim of the crime" 
provision to the category of party witnesses w ho are exempt from exclusion. 
See N ew  Hampshire Evidence Rule 615, attached hereto as exhibit A. This 
could serve as a model for the very minor changes which will need to be 
made to Alaska Rule 615. See also State v. Hamil, 547 A.2d 223, 224 (N.H. 
1988) in which the Supreme Court of New Hampshire affirmed that the trial 
court was correct in refusing to exclude the crime victim from the court room 
on the basis of its Evidence Rule 615, which explicitly exempted "a victim of 
crime" from being excluded during the trial.



Art. I, § 23 C o n s t i t u t i o n  o f  A l a s k a 356

C olla tera l re feren ces. — Validity, construction, 
and effect of sta ts laws requiring public officials to 
protect confidentiality of income tax returns or infor­
mation. 1 ALfMth 959.

Name appropriation by employer or former em­
ployer. 52 ALR4th 156.

False light invasion of privacy — cognizability and 
elements. 57 ALR4th 22.

S ection  23. R e s id e n t P re fe ren ce . This constitution does not prohibit the State 
from granting preferences, on the basis of A laska residence, to residents of the State over 
nonresidents to the extent permitted by the Constitution of the United States.

E ffective da tes . — This section took effect Jan u ­
ary 4, 1989 (15th Legislature’s CSHJR 18 (1988).)

S ec tio n  24. R ig h ts  o f  C rim e V ictim s. Crime victims, as defined by law, shall have 
the following rights as provided by law: the right to be reasonably protected from the 
accused through the imposition of appropriate bail or conditions of release by the court; 
the right to confer with the prosecution; the right to be treated with dignity, respect, and 
fairness during all phases of the criminal and juvenile justice process; the right to timely 
disposition of the case following the arrest of the accused; the right to obtain information 
about and ba allowed to be present a t all criminal or juvenile proceedings where the 
accused has the right to be present; the right to be allowed to be heard, upon request, at 
sentencing, before or after conviction or juvenile adjudication, and a t any proceeding 
where the accused’s release from custody is considered; the right to restitution from the 
accused; and the right to be informed, upon request, of the accused’s escape or release 
from custody before or after conviction or juvenile adjudication.

Effective da tes. — This section took e. .'set Decem­
ber 30, 1994 (18th Legislature’s Legislative Resolve 
No. 58).

A rtic le  II 

T he L e g is la tu re

Invasion of privacy by a clergyman, church, or 
religious group. 67 ALR4th 1086.

Nonconsensual treatm ent of involuntarily commit­
ted mentally ill persons with neuroleptic or 
antipsychotic drugs as violative of state constitutional 
guarantee. 74 ALR4th 1099.

S ec tio n  1. L eg isla tive  P ow er; M em bersh ip . The legislative power of the State is 
vested in a legislature consisting of a senate with a membership of twenty and a house 
of representatives with a membership of forty.

O pin ions of a tto rn e y  general. — Distinction 
between legislative and executive powers. See July 
22, 1976, Op. Att’y Gen.

Vesting authority in the legislative Budget and 
Audit Committee to approve transfers between appro­
priation items violates the separation of powers doc­
trine and is an improper delegation of a legislative 
function to an interim committee. July 22, 1976 Op. 
Att’y Gen.

Section 13(3) of the 1976 budget bill, which autho­

rized the Budget and Audit Committee to supervise 
the governor’s execution of the budget act. specifically 
over that portion of it which permited him to transfer 
appropriation items constituted an encroachment on 
executive power and offended the Alaska Constitu­
tion. July 22, 1976 Op. Att’y Gen.

The apparent invalidity of Alaska’s apportionment 
plan does not transform its legislature into an illegal 
assembly, prohibited from meeting and enacting laws. 
1964 Op. Att’y Gen. No. 4.

NOTES TO DECISIONS

S ep ara tio n  o f pow ers d o c trin e  re q u ire s  tha t 
the blending of governmental powers will not be 
inferred in the absence of an express constitutional 
provision. Bradner v. Hammond, 553 P.2d 1 (Alaska 
1976).

C onfirm ation  is n o t a d is t in c t leg is la tive  
pow er, but rather a part of the executive power of 
appointment which has in turn been delegated in

some specific instances by constitution to the legisla­
tive branch nf government. Bradner v. Hammond. 553 
P. 2d 1 (Alaska 1976).

L im ita tio n  on  leg isla tive  checks on  governor’s 
pow er. — The lack of ambiguity in Alaska Const., art. 
Ill, §§ 25 and 26 mandate tha t the supreme court 
interpret these express provisions as embodying not 
only the maximum parameters of the delegation of the
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A p r  IP S O  I.
P n n c l n o t b o u n d  b y  t r i a l  c o u rt '*  e v a lu a t io n . —

The three-judge panel is not bound by the tr ia l court's 
eva luation o f  the facts o r determ ination o f  the law. 
W im her v Su ite. 7 49  P.2d 1356 (A laska  Ct. App 
1966

T r ia l c o u r t  s h o u ld  n o t p ro p o s e  a n o n s tn tu to ry  
m it ig a t in g  fa c t o r  to  tb e  th re e - ju d g e  p a n e l w h e re  
th e  le g is la tu re  s p e c i f ic a lly  re je c te d  th a t  fa c t o r  
f o r  in c lu s io n  in  A S  1 2 .6 5 .1 5 5 (d ). W here the legis­
la tu re  has expresp'v addressed a consideration, such 
as the re la tionsh ip  between a defendant's past con­
duct and his present o ffense, and imposed lim itations 
on the tr ia l court's power to consider th a t re la tionsh ip 
in m itigation o f sentence, the tn a l court should not 
propose the same m itigating factor to the three-judge 
panel w ithout complying w ith the lim ita tions : to do so 
is to suggest a common-law development inconsistent 
w it^ ^ u s la lio n  T o lcm off v S tate . 739  P.2d 769  (A las- 
t f l S p p  198.' i

,v flB ?c< I in M cManners ' S tate . 650  P.2d 414 
lA ia tka  C t App 19821: Shaw v S ta te , 673  P.2d 781 
'A laska Ct App 1983); Deg le r v S tate . 741 P.2d 659  
'A laska Ct App 1 9 8 7 i:T h tcm offv  S tate . 7 39  P.2d 769 
A laska C l App 1987 ); Lowe V State. 8 66  P.2d 1320 
-A.a-.Ka Ct App 19941

Q u o te d  in  K irb y  V. State . 748  P.2H 767 (A loska f t  
App. 1987 ); W iley v. S la te . B22 P.2d 940  (A laska Ct 
App. 1991 ).

S ta te d  in E rh a rt v. S ta te . 656  P.2d 1199 (A laska Ct 
App. 1982 ): S ta le  v. RastopsofT. 659  P.2d 630  (Alaska 
Ct, App. 1983 ); M aldonado v. S tate . 6 76  P.2d 109;i 
(A laska  C t. App. 1984 ); Tu lowetzke v. S to le . Ilen't or 
Pub. Safety, 743  P.2d 3 68  (A laska 1987).

C ite d  in  Juneby v. S tate . 641 P,2d 8 23  (A laska Ct 
App 1982 ): G riffith  v. S tate . 653  P.2d 1057 (A laska f t  
App. 1982 ): N eakok v. S la te , 653  P.2d 6 5 8  (A laska Cl 
App. 1982 ); W righ t v. S tate . 656  P.2d 1226 (Alaskn Ct 
App. 1983 ): Langton v. S ta le . 662 P.2d 954 (A laska Ct 
App, 1983 ); S tate v. LaP o rte . 672  P.2d 466  (A laska Cl 
App. 1983 ): W alsh v. S tate , 677 P.2d 912  (A laskn Ct 
App. 1984); S ta le  v. B rink ley . 681 P.2d 351 (A laska Ct 
App, 1984 ); F lin k  v. S tate . 683 P.2d 725  (A laskn Ct 
App. 1984 ); D ancer v. S ta le . 715 P.2d 1174 (A laska Ct 
App, 1 S3); Kuvans v. S tate . 717 P.2d 8 55  (A laska Ct 
App. 194d); Jam es v. S tate , 739 P,2d 1314 (A laska Ct 
App 19871; Schnecker v. S tate . 739  P.2d 1310 (Alaska 
Ct. Aop. 1 9 8 7 1; Comegvs v. S ta le , 747  P.2d 554 (Alaska 
C t. App. 1987 ); Jam es v. S ta le , 754 P.2d 1336 (Alaska 
C l. App 1988 1; R u sse ll v S ta te , 752  P.2d 1022 (Alaska 
C t. App, 1988i: Heauvois v S ta le , 837  P.2d 1118 
(A laskn Ct. App 1992).

Sec. 12,55.180. D esig n a tio n  o f  re p re s e n ta t iv e .  If more than one person who 
qualifies as a victim under AS 12.55.185 desires notice under AS 12.55.088, the 
prosecuting attorney shall designate one person to represent, all viclims for purposes of 
receiving the notice required and exercising the rights granted under this chapter. (§ 6 
ch 59 SLA 1989)

D e v is o r 's  notes. — Fo rm erly  AS 12.55 172. Re ­
numbered ir, 1990

Sec. 12.55.185. D efin itio n s. In this chapter, unless the context requires otherwise,
'1 1 “crime against a person” has the m eaning given in AS 33.30.901;
(2) “criminal street gang" has the m eaning given in AS 11.81.900(b);
(3) "dangerous instrum ent” has the meaning given in AS 11.81.900;

® domestic violence” has the meaning given in AS 18.66.990; 
fireaim ” has the m eaning given in AS 11.81.900;

16 ' “first felony conviction” means th a t the defendant has not been previously convicted 
of a  felony;

7 “judicial officer" has the m eaning given in AS 11.56.900;
'8 ' “most serious felony" means
iA) arson in the first degree, promoting prostitution in the first degree under AS 

11.66.110(a)(2), or any unclassified or class A felony prescribed under AS 11.41; or
i B • an attem pt, or conspiracy to commit, or crim inal solicitation under AS 11.31.110 of. 

an unclassified felony prescribed under AS 11.41;
(9' "paramedic” m eans a mobile intensive care param edic licensed under AS 08.64;
1 10 1 “peace officer" has the m eaning given in AS 11.81.900;
i l l  I “pecuniary gain" m eans the am ount of money or value of property a t the time of 

commission of the offense derived by the defendant from the commission of the offense, 
less the am ount of money or value of property returned  to the victim of the offense or 
seized by or surrendered to lawful authority  before sentence is imposed;

(12) "second felony conviction” m eans th a t the defendant previously has been con-

(14) “th ird  felony conviction” m eans th a t the defendant has been a t least twice 
previously convicted of a felony;

(15) "unconditional discharge" m eans th a t  a defendant is released from all disability 
arising under n sentence, including probation and parole;

(16) “victim” m eans
(A) n person against whom an offense has been perpetrated;
(B) one of the following, not the perpetra tor, if  the person specified in (A) of this 

paragraph ia a minor, incompetent, or incapacitated;
(i) an  individual living in a  spousal relationship  with the person specified in (A) of this 

paragraph; or
(ii) a parent, adult child, guardian, or custodian of the person;
(C) one of the following, r,. t  the perpetrator, if the person specified in (A) of this 

paragraph is dead;
(i) a person living in a spousal relationship  w ith the deceased before the deceased died;
(ii) an adu lt child, parent, brother, sister, grandparent, or grandchild of the deceased;

or
(iii) any other interested person, as m ay be designated by n person having authority  in 

law to do so. (§ 12 ch 166 SLA 1978; am  E.O. No. 55. § 9 (1984); am § 3 ch 154 SLA 1984;
§ 7 ch 59 S IA  1989; am § 6 ch 64 SLA 1991; am § 8 ch 36 SLA 1993; am § 5 ch 6 SLA 
1996; am § 13 ch 7 SLA 1996; am § 10 ch 60 SLA 1996; am § 15 ch 64 SLA 1996)

R e v is o r 's  n o te s  Pa rag raph  <3l was enacted ns
paragraph (1 2 ). Renumbered in 1 0 !)]. a t which lim e 
former parag raphs ( 3 8 < l l i  were renumbered ns (4 8
( 12).

Parag raph (7 ) enacted as (13 ). Renum bered in  1993 , 
at which time fo rm er paragraphs (7 )- (1 2 l were renum ­
bered as (8 8 (1 3 ) , respectively.

Paragraphs (2 l. (8 ), and (101 were enacted ns (14 ). 
Renumbered in 1996 , a t which tim e fo rm er p a ra ­
graphs (28 (61  were renumbered aa (3 i- (7 ) . runner 
paragraph (7 i was renumbered as (9 ', and fo rm er 
paragraphs (8 8 (1 3 ) were renumbered ns 0 1 8 (1 6 ) .

C ro ss  r e fe re n c e s . —  Fo r findings re la ted  to  the 
definition o f  “most serious felony," see 5 1, ch. 7 . SLA  
1996 in the Tbmpnrary nnd Special Acts

E ffe c t o f  am en d m e n ts . —  The 1991 am endm ent, 
effective September 16. 1991. added pa rag raph (31 
(now (4 )).

The 1993 am endment, effective August 25 , 1993, 
nddud paragraph <9>

The first 1996 nmendi c n l, effective Jun e  27 , 1996, 
added paragraph (10 ).

The second 1996 am endm ent, effective June 27 , 
1996 , added paragraph (8 ).

The th ird  1996 amendment, effective Sep tem ber 1, 
1996, added paragraph (2:

The fou rth 1996 am endment, e flec livc J u ly  1, 1996. 
rew rote pnrngraph 141.

le g i s la t i v e  h is to ry  r e p o r t s . —  Fo r House le tte r 
o f intent re la ting  to the defin ition o f  "victi m" in th is 
section, as nnii'iiileil hv D 7. ch 59 . SLA  1989 (C SH B  
3 6 (F in l m ill, and re la ied  I r t ie r  from  the Departm ent 
o f  Low, see 198!) House J ou rn a l 7 10  — 712 .

N O T E S  T O  D E C IS IO N S

P r io r  con v ic tion s  f o r  p resum p tiv e  sen ten c ing . 
— Under tho p la in  te rm s o f  fo rm er AS 12.5 5 .1 4 5 (a )(3 ) 
and 12 .55 .185 (6 ), (7 ) , und 18) (now  see (6 ). (1 3 ) , nnd 
(14)). one conviction must precede the next before 
presumptive sentencing can opplv. S ta te  v. RaatopsofT, 
659 P.2d 630  (A laska  Ct. App. 1983).

W here defendant's th ree separate c rim ina l ep-sodcs 
occurred in close p rox im ity  and h is convictions were 
entered a fte r a ll o f  the offenses hod been comm itted, 
he cunnot be deemed to be a second fe lony ofTcndcr 
under AS 12.55 125 and AS 12 .65 .185 , S ta te  v. 
RastopsofT. 6 59  P.2d 630  (A laskn Ct. App. 1983).

A person haR not been convicted o f  n fe lony offense 
for prenumptivc sentencing purposes un til a fte r he 
h*» been sentenced un the first fe lony offense. Saw ye r 
v. State, 663  P.2d 2 3 0  (A laska Ct. App. 1983).

"Un cond ition a l d isch a rge"  con s tru ed . —  The 
definition o f ‘ unconditional discharge" in  AS 
16 .60 .010 (33 ) in functiona lly  identical to the de fin ition 
of Ute anme te rm  set out in subsection (12 ). S ing le ton

The defin ition o f  "unconditional discharge ’ set forth  
in th is section must be in te rp re ted to requ ire the 
completion o f any sentence o f  im prisonm ent, d is­
charge from  paro le  nr probntion, nnd re lease from  any 
o the r restriction d irectly  imposed as p a rt o f the ju d g ­
m ent o f conviction; resto ra tion  o f  c o lla te ra lly  nffveted 
righ ts  o r privileges, such os to vo le  and to carry  a gun, 
is not requ ired Sing le ton v S ta le . C l. App. Op. No. 
1475 (F ile  No. A-55781. P.2d (1 996 ).

“ V ic t im ."  - -  The leg is la tu re  did not intend the 
de fin ition o f “victim " to h r lim ited to "offenses against 
the person." because tin. te rm  appears in atntutes 
defin ing property crim es th at a re  outside th a t class. 
M un ic ipa lity n f Anchorage v Sanders , 9 0 2  P.2d 310  
(A la ska  C t. App. 19951.

A p p lie d  in F ry  v. S ta le , 655  l ’.2d 7 89  (A laska  C t. 
App. 1983 ); W csolic v. S ta te . 8 3 7  I ’.2d 130  (A la ska  C t. 
App. 1992 :

Q u o te d  in W nght v. S ta te . 656  P.2d 1226 (A laska  
C t. App 1983); Onpwell v S ta le , 823 P.2d 1260 (A las-
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C ita tion  R a n k (R )  P a g e (P ) D atabase M od e
N H  R  R E V  R u le  6 1 5  R  1 O F  1 P  1 O F  3 N H -R U L E S  T E R M  
N ew  H am psh ire R u le s  o f  E V ID E N C E , R U L E  6 1 5

W E S T 'S  N E W  H A M P S H IR E  R U L E S  O F  C O U R T  
N E W  H A M P S H IR E  R U L E S  O F  E V ID E N C E  

A R T IC L E  V I. W IT N E S S E S  
C op r. (C )  W es t 1995 . A ll righ ts reserved .

C u rren t w ith  am endments rece ived  th rough  1 2 -1 5 -9 5

R U L E  6 1 5 . E X C L U S IO N  O F  W IT N E S S E S

A t the request o f  a p a rty  the cou rt sh a ll in crim ina l cases and m ay in c iv il 
cases o rd e r w itnesses exc luded  so that they cannot hear the testim ony o f  o th e r 
w itnesses, and it m ay m ake the o rd e r o f  its ow n  m otion . Th is ru le  does not 
au tho rize  exc lu s ion  o f  ( 1 )  a pa rty  w h o  is a na tu ra l pe rson o r  a  v ic tim  o f  the 
crim e, o r  ( 2 )  an o f f ic e r o r  em p loyee  o f  a p a rty  in a civil case which is no t a 
natura l person designated as its rep resen ta tive by its attorney , o r  ( 3 )  a 
person w hose presence is shown by a pa rty  to  be essential to  the p resenta tion  
o f  the party's cause.

Federa l R u le : E xc lu s io n  o f  W itnesses.
A t the reauest o f  a p a rty  the cou rt sha ll o rd e r w itnesses exc luded so that 

they cannot hear the testim ony o f  o th e r w itnesses, and it may m ake the o rd e r 
o f  its ow n m otion . T h is  ru le  does n o t au th o rize  exc lusion o f  ( 1 )  a p a rty  w ho  
is a natura l person , o r  ( 2 )  an o ffic e r o r  em p loyee  o f  a pa rty  which is no t a 
natu ra l person designated as its rep resen ta tive  by its attorney , o r  ( 3 )  a 
person w hose presence is shown by a  p a rty  to  be essential to  the presenta tion  
o f  his cause.

C u rren t N ew  H am psh ire  L aw : N ew  Ham psh ire law  is silent on  the subject m atte r 
o f  th is R u le .

R ep o rte r's  N o te s

Sequestration  o f  w itnesses in crim ina l tria ls  has long  been N ew  H am psh ire  
practice. S tate v . P e te rs , 9 0  N .H . 4 3 8 , 10 A .2 d  2 4 2  (1 9 3 9 ) .  T h e re  does 
n o t appear to  be any exp ress ru le  w ith respect to  exc lusion  o f  w itnesses in 
c iv il p roceed ings. N o r  does there appea r to  be any express c la rific a tion  o f  
which persons a re  a llow ed  to  rem ain in attendance, such as exists in the 
Fede ra l R u le . T h is R u le  appears to  be consistent w ith the conside rab le 
d isc retion  a llow ed  tria l judges .
U n d e r this R u le  requests fo r  sequestra tion  o f  w itnesses in crim ina l cases 

must be hono red , w h ile  such requests in c iv il p roceed ings shou ld  be w ith in

the d isc retion  o f  the tria l judge .
T he R u le  is not intended to  exc lude the p o lice  p rosecu to r in a crim ina l case.

I r  k i T  ■A'
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duction cost evidence or, concomitantly, in would not color his testimony by listening 
instructing the jury that it might consider to other witnesses.
such evidence.

[51 The housing authority also contends 
that the trial judge improperly suggested 
to the jury that the property's physical 
condition made it unique. We find no merit 
in MHA's contention, first, because it pre­
supposes a uniqueness requirement that 
we decline to adopt, for the reasons provid­
ed above. In addition, however, our consid­
eration of the instruction reveals the trial 
judge’s purpose, in referring to fire dam­
age and deterioration, to explain the una­
vailability of comparable sales rather than 
to describe any uniqueness of the property.

Because we now affirm the result 
reached below, we need not address the 
issues raised in the cross-appeal.

AFFIRMED.

THAYER, J., did not sit; the others 
concurred.
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The STATE of New Hampshire 

— v.
Gilbert HAMEL.

No. 87-246.

Supreme Court of New Hampshire.

July 8, 1988.

Defendant was convicted in the Superi­
or Court, Hillsborough County, O'Neil, J., 
as accomplice to robbery. Defendant ap­
pealed. The Supreme Court, Batchelder, 
J., held that: (1) trial court was not autho- 
rized to seouesTer victim as witness, and (2) 

'trial court did not abuse discretion by fail­
ing to order State to present allegedly ine­
briated victim as first witness so that he

Affirmed.

1. Criminal Law e=G65(l)
Trial court must order sequestration of 

witnesses in criminal cases upon request 
Rules of Evid., Rule 615.

2. Criminal Law <&665(2)
Trial court was not authorized to se­

quester victim as witness. Rules of Evid., 
Rule 615.

3. Criminal Law <?=680(1)
Trial court’s decision to direct order of 

witnesses lies within its sound discretion.

4. Criminal Law ®=>680(1)
Trial court did not abuse discretion by 

failing to order State to present victim, 
who was allegedly inebriated during crime, 
as first witness so that he would not color 
his testimony by listening to other witness­
es; defendant made only conclusory allega­
tions that police officer's testimony gave 
victim unfair opportunity to color his testi­
mony.

5. Criminal Law <s=1168(2)
Trial court's failure to require State to 

present victim, who was allegedly inebriat­
ed during crime, as first witness so hat he 
would not color his testimony by hearing 
other witnesses did not require reversal in 
prosecution for being accomplice to rob­
bery; record did not indicate that victim 
colored testimony to conform to that of 
police officer; and defendant unsuccessful­
ly tried to impeach victim’s ability to per­
ceive and relate facts and presented de­
fense witness who gave different account 
of victim's activities on night of incident. 
RSA 626:8, 636:1.

Stephen E. Merrill, Atty. Gen. (T. David 
Plourde, Asst Atty. Gen., on the brief), for 
the State.

Joanne Green, Asst. Appellate Defender, 
Concord, for defendant
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BATCHELDER, Justice.
The defendant was convicted after a jury 

trial in Superior Court (O’Neil, J.) of ac­
complice to robbery. RSA 626:8; RSA 
636:1. He was sentenced to twelve months 
at the county house of correction, with a 
twelve-month probation period following1 in­
carceration, and ordered to make restitu­
tion in the amount of $100. We affirm.

The testimony in this case reveals that in 
the early morning of October 9, 1986, the 
victim, Roland Roy, reported that he had 
been robEed bylfgroup of five young men 
outside the Mayflower restaurant in Man­
chester. Roy testified at trial that, upon 
leaving the restaurant after an afternoon 
and evening of heavy drinking, he encoun­
tered the group of men and agreed to ac­
company them to a nearby party. He rec­
ognized one of the men as the brother of a 
former girlfriend. He later identified the 
man by name as the defendant, but not 
until after he had overheard Officer Kin­
ney of the Manchester Police Department 
mention the name to another officer. Ac­
cording to Roy, as the group was en route 
to the party, he was struck in the face by 
one of the men and fell to the ground. He 
testified that the defendant kneeled on his 
chest and pinned him down while one of the 
other men took his wallet, which contained 
approximately $80. Roy further testified 
that after he was released he called to the 
fleeing men, "Hamel, give me back my 
wa’.lat.”

Officer Kinne^testifiedTBeforq Rov at 
trial. He described Roy's disheveled physi­
cal appearance, including his apparent 
drunkenness, and testified that he took a 
description of the defendant from Roy. He 
added that Roy identified the defendant by 
name after Kinney mentioned it. He fur­
ther testified that he saw a group of sever­
al young men in the area at the approxi­
mate time of the reported robbery.

Prior to trial, the defendant moved to 
sequester all of the witnesses, which in­
cluded the two State's witnesses, Roy and 
Officer Kinney, to prevent them from hear­
ing each other's testimony. The defendant 
argued that Roy's drunkenness at the time 
of the incident rendered his potential testi­

224 N.H.

mony suspect, and that he should not be • 
permitted the opportunity to conform his 
testimony to that of Officer Kinney. The 
defendant suggested, alternatively, that 
the trial court could order the State to 
present Roy's testimony first The trial . 
court granted the sequestration motion ex- 
cept with respect to Roy.

The defendant pursues the same issue on [ 
appeal. He claims that under the circum- t  
stances of this case it  was an abuse of = 
discretion for the trial court notT to have i 
sequestered the victim-witness or, in the r. 
'alternative, to nave- directed the State to 
call the victim as its first witness. The i 
State argues, on the other hand, that Rule . 
615 of the New Hampshire Rules of Evi- ? 

nfence precludes the trial court from se-_ 
questenng the victim of the crime and that!, ■ 
in any event, the defendant has failed to I 
show any prejudice as a result of the trial 
court's complete-denial of relief.

[l,2J^Rule 61Lof the New Hampshire 
Rules of Evidence provides, in pertinent 
part:

"At the request of a party the court shall 
in criminal cases . , .  order witnesses ex­
cluded so that they cannot hear the testi­
mony of other witnesses, and it may 
make the order of its own motion. This 
rule does not authorize exclusion of il) 

a victim ot the crime
dlo.^The rule alters our com­

mon law to the extent that sequestrationof 
witnesses in criminal cases has traditional- ' 
ly peen within the discretion of the trial/ 
court. See State v. Blake, 113"N.H. 115,[ 
119, 305 A.2d 300, 303 (1973); State v. 
Peters, 90 N.H. 438, 439, 10 A.2d 242, 244 
(1939). Under the rule, the trial court must 
order sequestration in criminal cases upon 
request. The jnle also plainly states that it 
does not authonzeTthe trial court to exclude 
the victim of the^cnrne! The trial court” 
here cannot then 'be’SglcTto have committea 
ffPror with respect to its refusal to seques­
ter Koy. ~

[3,4] The defendant's alternative re­
quest for the court to direct the order of 
the State's witnesses requires a different 
analysis. Authorities have suggested that 
in certain cases it may be appropriate for a
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trial court to direct the order of witnesses 
s o  as to achieve the same purpose as that 
underlying sequestration; t&, to prevent 
witnesses from conforming their testimony 
to that of others. See 6 Wigmoro. Evi­
dence § 1841, at 476 (Chadboum re /. 1976) 
(where party witness not excluded); see 
also 88 CJ.S. Trial § 68 (1955). That deci­
sion, however, lies within the sound discre- 
’fion'oTThe trial court, and it will not be 

' upset on review absent a showing of abuse 
of discretion. Cf. McKinney v. Riley, 105 
N.H. 249; 250, 197 A.2d 218, 220 (1964) 
(order of calling witnesses, at least in civil 
case, rests in sound discretion of trial 
court); 6 Wigmore supra Moreover, as 
the State argues, establishing abuse of dis- 

1 dretion necessarily entails a showing of 
prejudice to the defendant by the trial 
court's decision. See C. Torcia, Wharton’s 
Criminal Evidence § 376, at 502-03 (14th 
ed. 1986) (denial of motion to sequester not 
reversible error absent a showing of preju­
dice); cf. State v. Hotchkiss, 129 N.H. 260, 
264, 525 A.2d 270, 272 (1987) (admission of 
evidence must be to prejudice of defendant 
to constitute abuse of discretion). We are 
also mindful that the presentation of evi­
dence, which includes the order in which 
witnesses are called, is a matter of trial 
strategy for counsel. J. Weinstein & M. 
Berger, Weinstein’s Evidence 11611[01], at 
611-16 (1987).

[5] Here, the defendant has 'iade only 
conclusory allegations to the effect that 
permitting Roy o. hear the testimony of 
Officer Kinney gave Roy an unfair oppor­
tunity to color his testimony. Upon review 
of the record, we do not see that Roy gave 
testimony that so mirrored that of Officer 
Kinney as to lead to the conclusion that 
Roy colored his own testimony to conform 
to that of Officer Kinney. Nor did the 
defendant describe any instances in his 
brief where this occurred. Moreover, de­
fense counsel tried several avenues of im­
peachment, including focusing on Roy's 
ability to perceive and relate the facts, as 
limited by his inebriation, and presenting a 
defense witness who gave a different ac­
count of Roy's activities on the evening of 
the incident That the jury was not 
swayed by these efforts is not enough to

prompt us to overturn the conviction and 
order a new trial. Finally, while the record 
reveals that Roy was deposed prior to trial, 
absent from the record is any attempt on 
the part of defense counsel to impeach Roy 
through the use of his deposition.

AFFIRMED.

All concurred.

BEDFORD RESIDENTS GROUP 
v.

TOWN OF BEDFORD, PLANNING 
BOARD, Grove Realty Trust & 

Roland & Diane Auger.
No. 87-396.

Supreme Court of New Hampshire.

July 11, 1988.

Property owners challenged the validi­
ty of a town's zoning amendment. The 
Superior Court, Hillsborough County, 
O’Neil, J., found that the property owners 
had been denied notice. Appeal was taken. 
The Supreme Court, Johnson, J., held that:
(1) the notice provided by the town plan­
ning board of the proposed zoning amend­
ment did not comply with the statutory 
requisites for constructive notice; (2) the 
defective notice was not cured by subse­
quent publication of a warrant for the town 
meeting; and (3) the property owners were 
not required to exhaust their administra­
tive remedies before challenging the ade­
quacy of notice.

Affirmed.

1. Zoning and Planning <5=194
While property owners need not be 

afforded actual notice of proposed zoning 
change, they must be afforded constructive



Anchorage Chapter 
615 East 82nd Avenue, Ste. D I 

Anchorage, AK 99518-3137

DATE:

TO.

FROM:

RE:

This letter is in support of House Bill No. 9 which will ensure the 
protection of a victim’s right to be present during criminal 
proceedings including juvenile proceedings.

The rights of victims as stated in the Victims Rights amendment 
must be protected at least to the extent that defendant's rights are 
protected. Victims have been excluded from the criminal justice 
process and left to suffer unanswered questions, trauma and loss, 
and frequently second and ensuing victimization through that 
exclusion far too long.

The fact that a perpetrator of a criminal act is a juvenile does not 
negate nor diminish the impact and affect of the violation or trauma 
for the victim.

Please feel free to contact me if you have any questions.

January 16,1997

Representative Brian Porter

Marti Grceson, Executive Director 
Mothers Against Drunk D nvingY P

House Bill No. 9

MADD
Telephone: (907) 522-6233 
PAX: (907) 522-6234

Mothers Against Drunk Driving

Modifying Attitudes toward Drinking and Driving



VICTIMS

fa t Ju stice  619 East Fifth Avenue • Anchorage, AK 99501 
(907) 278-0977 • Fax: (907) 258-0740

January 15, 1997

The Honorable Brian Porter 
Alaska House of Representatives 
Juneau, AK 99811

Dear Representative Porter:

My name is Janice Lienhart. I am the co-founder of Victims for Justice in 
Anchorage. Victims for Justice and it’s Board of Directors have long been 
champions in Alaska for the rights of crime victims.

1 am joining with scores of other crime victims and concerned citizens across Alaska 
to support HB 9, “the right of crime victims and victims of juvenile offenses to be 
present at court proceedings; and amending Rule 615, Alaska Rules of Evidence, by 
making the witness exclusion rule inapplicable to victims of offenses.”

To fully understand the need for this amendment, each of us must answer this 
question: How would I wish to be treated if I or a loved one were a victim of a 
violent crime? No one expects or deserves to be a victim of a violent crime. And 
when ‘hat happens victims not only suffer crime’s consequences, but are victimized 
by the criminal justice system as well. Despite the passage of the Alaska’s Victims’ 
Bill of Rights Amendment to our state constitution in 1994, Alaskan victims of 
crime tire still being re-victimized. Because the system is perfectly tolerant of the 
unequal treatment for victims who are daily excluded from courtrooms because 
they may be called as witnesses. Defendants may be witnesses in their own trials 
but they of course have a right nonetheless to remain in the courtroom If juries can 
put aside influences by the defendants they certainly can by victims.

Providing services to survivors of homicide victims and physical assault



Representative Porter 
Page 2

The right to be informed of and given the opportunity to be present at every 
proceeding in which those rights are extended to the accused or convicted 
offender should be intended to expressly overturn all witness exclusion rules that 
presently result in the expulsion of the victims from the courtroom. It should 
mandate that the same standard be used for the victim and the defendant; hence it 
should be intended that the same rules govern the presence of the victim that govern 
the presence of the defendant.

Only when the rights of victims, such as the right to be present at trial 
proceedings, are given equal weight to the rights of the accused, will they be 
guaranteed protection under the law.

Passage of HB 9 sends a clear message that victim justice must be an integral 
component of criminal justice in Alaska, as well as setting an unprecedented 
standard for our nation.

Sincerely,

Janice Lienftart 
Executive Director 
Victims for Justice
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^ Â g'Av -. O v i f a ^ CX̂c.s'Aa/ĉ ( 
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D ate R e fe r re d  to  C om m ittee : M arch  14, 1997 

D ate  o f  C om m ittee  A ction :

(7)
FURTHER REFERRALS: Finance

The J U D IC IA R Y  C om m ittee considered : 

H O U S E  B IL L  N O . 10

HB 10

M A N D A T O R Y  M E D IA T IO N /D E S IG N  P R O F  L A W S U IT S

“ A n A ct re q u ir in g  m ed ia tion  in  a civil action against an a rch itect, engineer, o r  land su rv e yo r ; amending R u le  100, 
A la ska  R u le s  o f  C iv i l P ro c e d u re ; and p rov id ing  fo r  an effective date .”

recommends it be replaced [ ] the same title
with the following committee substitute_______________________________   [ ] a new title

[ J additional referral t o _______________________Committee
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ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS:

f ] fiscal notc(s) ______________________  [ ] fiscal note(s) _____________________________

[ /J zero fiscal note(s) & 0 C /tZ r_T [ ] zero fiscal note(s)



tngineers Inc

510 L Street. Suite 200  
P.O. Box 91139 
Anchorage, AK 99509-1139 
(907) 274-2236 
(907) 274-2520 Fax

March 12. 1997 apdcllc\HB10.397

Representative Joe Green 
Room 118, State Capitol 
Juneau, AK 99801-1182

Re: HB10

Dear Rep. Green:

I am writing to you as a professional engineer and as a representative of the Alaska 
Professional Design Council, commonly known as APDC. APDC is a consortium of professional 
societies representing architects, engineers, land surveyors, building code officials, and 
landscape architects. The ten member-organizations have a combined membership of over 
1400 and represent approximately 5000 licensed professionals. APDC is very supportive of 
HB10.

Our legal system needs modification! Over 90% of civil suits never go to trial. Most cases 
are settled, with little to no consideration to actual fault, to avoid the expenses of discovery, 
trials, the threat of punitive damages (which aren’t covered by insurance) and the seemingly 
capricious decisions of juries. When suits are filed against all possible defendants, regardless of 
fault, to ensure there are plenty of pockets to chip into the settlement, some defendants end up 
spending a considerable amount of time and money to extricate themselves from cases in v;hich 
they shouldn't be involved. In most cases, they get to contribute to the settlement, even though 
they have no fault, due to pressure from the other parties to the suit. Knowing this, some people 
use the court system as a means of legal extortion by filing frivolous suits w/th the hope of a 
settlement. Millions of dollars are spent in the so called “discovery process" which almost 
always results in the defendants throwing in their insurance to stop the bleeding and make the 
case go away.

E: :sting sanctions against frivolous suits are rarely used because they require that the plaintiff 
first lose at trial, a trial that rarely happens. Summary judgment is also very rare because 
appellate courts have almost always overturned such decisions, making trial judges wary of 
issuing such orders. Many settlements are due to fear of the perceived large down side of going 
to trial, including the expense involved and the tendency of some juries to ignore common sense 
and aid the "little guy" plaintiff by dipping into the “deep pocket". All too often we read about 
large awards being reduced by the trial judge or on appeal or on the second appeal, all of which 
takes time and money. Some argue that these are rare, but they are not rare enough to take the 
gamble of a trial.

It is time to develop a system which identifies patently frivolous and meritorious suits 
early, so we can to get them out of the system. HB10 will help the situation for design 
professionals. Mandatory mediation would occur immediately after the immediate mandatory 
discovery process, a relatively new exchange of documents which occurs very shortly after a 
case is filed. A mandatory mediation system would reduce the number and costs of frivolous 
suits by letting the plaintiff and their attorney know early on if a case has no merit. They will be 
less willing to press the case as the likelihood of recovery will be decreased and the likelihood of 
court sanction for bringing a frivolous suit will be increased. On the other hand, it will encourage

Dennis L. Berry. PE Forrest T. Braun, PE Troy J. Feller, PE Co'in Maynard, PE



defendants to settle valid claims early by giving them an independent opinion of the validity of 
the claim against them. It will reduce the costs of litigation by resolving cases before the 
lengthy, expensive, regular discovery process which includes depositions and responding to 
interrogatories. This may' have the added benefit of more money going to the injured, rather 
than lawyers and expert witnesses. It should slow down the shotgun approach to suits by 
removing defendants who are obviously not liable.

It is our understanding that approximately 80% of cases sent to mediation in Washington are 
resolved during or soon after the mediation process. Fewer, smaller, and shorter cases should 
provide relief to an overtaxed court system. A bill which would have established mandatory 
mediation in suits against design professionals passed the House last year, 37-3. The trial 
attorneys, who have generally not been proponents of legal reform, testified on that bill that they 
support mandatory mediation, although they would prefer it to apply to all suits.

APDC thanks you for introducing HB10 and urges its passage. If you have any questions, I can 
be reached by phone at (907) 274-2236, by fax at (907) 274-2520, or by e-mail at 
bbfm@alaska.net.

Respectfully yours,

mailto:bbfm@alaska.net
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ALASKA COURT SYSTEM

Representative Joe Green

Sponsor Statement 

CSHB 10 (L&C)

M andatory M ediation for Claims Against Design Professionals

HB 10 attem pts to keep frivolous lawsuits out of the courtroom by 
am ending the Code of Civil Procedure to require mediation of a civil 
action alleging professional negligence against an architect, 
engineer, or land surveyor.

A voluntary mediation process is set out under Court Rule 100, HB 10 
simply makes this process m andatory for actions against design 
professionals. After a suit is filed both parties will go through a 
limited discovery process, then a mediator will work with each side 
to help reach a settlement.

Members of both the professional design community and the trial 
attorneys have offered public testimony in favor of this approach. 
They have testified, and I agree, that m andatory mediation will help 
resolve claims of negligence against design professionals before they 
reach the courtroom.
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Alaska Court System
Fiscal Analysis 
HB 10

HB 10 amends the Code of Civil Procedure to require mediation of a civil action 
alleging professional negligence against an architect, engineer or land surveyor. 
Mediation must be conducted as provided unaer the Rules of Civil Procedure.

The court system does not keep statistics on the number of professional negligence 
claims filed against design professionals each year; based on testimony, it is assumed 
that only a few dozen such cases are filed each year in superior or district court.

Court rules will specify that the costs of the mediation shall be paid by the parties. 
However, as long as mediation is mandatory, the state will be required to pay the 
costs of the mediator for any party who is legally indigent. Because of the small 
number of claims each year and the relatively low costs of mediation, this note 
assumes that there will be no costs to the state for indigent mediation. This could 
change dramatically from year to year, however. Several years ago, a school roof 
collapsed because of snow load. Because the building was empty, no one was injured 
and only one plaintiff (the school district) had standing to file a claim. If school had 
been in session, however, scores of children or their estates might have had grounds 
for filing a civil action. In such an event, there could be a large number of legally 
indigent plaintiffs ordered to mediation, and the engineers who designed the roof 
might not be financially able to pay their share of the costs of hundreds of mediation 
sessions. While the catastrophic failure of buildings or other structures is fortunately 
rare, the potential exists that the court system would need to return to the legislature 
for funding of indigent mediation at some time in the future.

Page 2 of 2



Rule 99 ALASKA RULES OF COURT

(1) Hearings involving telephonic participation 
must be scheduled in the same manner as other 
hearings.

(2) When telephonic participation is requested, 
the court, before the hearing, shall designate the 
party responsible for arranging the call and the-party 
or parties responsible fo. payment of the call pursu­
ant to Administrative Rule 48.

(3) Upon convening a telephonic proceeding, the 
judge shall:

(i) Recite the date. lime, case name, case num­
ber, names and locations of parties and counsel, and 
the type of hearing:

(ii) Ascertain that all statements of all panics are 
audible to all participants:

(iii) Give instructions on how the hearing is to be 
conducted, including notice that in order to preserve 
the record speakers must identify themselves each 
time they speak.

(4) A verbatim record must be made in accord 
with Administrative Rule 35.

(c) The right of public access to court proceed­
ings must be preserved in accordance with law.
(Added by SCO 623 effective June 15. I^'S; amend­
ed by SCO 790 effective March 15, ! 7; and by
SCO 922 effective January 15. 1989'

A n n o ta t io n s
C ases

W he re  fa th e r partic ipated tc lc p h on ic a lly  in pa ren ta l rights 
te rm ina tion  ac tion , his due process righ t to  c on fron t and 
c ro ss -e xam ine  w itnesses was not v io la ted , since his atto rney 
was present in the c ou rtro om  and d id  e ffe c t iv e ly  c ross-exam ine 
w itnesses and since the transcrip t o f  the hearing  ind icated that 
the fa the r c ou id  heat w e il enough to  fo l lo w  the proceedings. 
K J .S .  v. D e p t , o f  H e a lth  &  S o c ia l S c rv . ,  O p . N o . 3 3 1 8 , 754  
P2d 7 4 9  (A la s k a  1 9 8 8 ).

T r ia l ju d g e  did not e r r  in accepting te lephon ic  testim ony 
o v e r the o b je c t ion  o f  a party. G re g g  v . G re g g , O p . N o . 3 4 5 4 , 
7 7 6  P2d  1041 (A la s k a  1 9 8 9 ).

T r ia l ju d g e  c ou ld  adm in is te r oath to  w itness appearing by 
te lephone . G re g g  v. G re g g , O p . N o . 3 4 5 4 , 7 7 6  P2d 1041 
(A la s k a  1 9 8 9 ).

O ath  adm in is te red  to  w itness appea ring by te lephone was 
v a lid  e ven  though the w itness was not ph y s ic a lly  present in the 
state. G re g g  v . G re g g , O p . N o . 3 4 5 4 , 7 7 6  P2d 1041 (A la ska  
1 98 9 ).

A t te leph on ic  hearing  on fa th e r's  oppos ition  to  m o the r’s 
m o tion  seek ing  ch ild  support a rrears, ju d g e 's  ru lin g  lim iting  
hearing  to  o ra l a rgum ents, wh ich p reven ting  father from  
te s tify in g  and his counse l from  c ro ss -e xam in ing  the mother, 
was e r ro r , e ven  though fa the r d id  not file  m o tion  to participate 
tc lc p h on ic a lly  in the hearing . C a rv a lh o  v. C a rv a lh o , O p . N o. 
3 8 8 1 . 8 3 8  P 2d  2 5 9  (A la s k a  1992 ).

Rule 100. Mediation.
(a) Application. At any time after a complaint 

is tiled, a p~ y may lilc a motion with the court re­
questing mediation for the purpose of achieving a

mutually agreeable settlement. The motion must 
address how the mediation should be conducted as 
specified in paragraph (b), including the names of 
any acceptable mediators. The court may order 
mediation in response to such a motion, or on its 
own motion, whenever it determines that mediation 
may result in an equitable settle, ent. In making this 
determination, the court may consider whether there 
is a history of domestic violence between the parties 
which could be expected to affect the fairness of the 
mediation process or the physical safety of the* 
domestic violence victim. Mediation may not be 
ordered in a case filed under AS 25.35.010 or .020 
and conduct which constitutes domestic violence 
under these statutes may not be the subject of media­
tion under this rule.

(b) Order. A order of mediation must state:
(1) the name of the mediator, or how the media­

tor will be decided upon;
(2) any changes in the procedures specified in 

paragraphs (c) and (e). or any additional procedures:
(3) that the costs of mediation are to be borne 

equally by the parties unless the court apportions the 
costs differently between the parties: and

(4) a date by which the initial mediation confer­
ence must commence.

(c) Challenge of Mediator. Each party has the 
right once to challenge peremptorily any mediator 
appointed by the court if the "Notice of Challenge of 
Mediator" is timely filed pursuant to Civil Rule 
42(c).

(d) Mediation Briefs. Any party may provide a 
confidential brief to the mediator explaining its view 
of the dispute. If a party elects to provide a brief, the 
brief may not exceed five pages in lengtn and must 
be provided to the mediator not less than ihree days 
prior to the mediation. A party’s mediation brief may 
not be disclosed to anyone without the party’s 
consent and is not admissible in evidence.

(e) Conferences. Mediation will be conducted in 
informal conferences at a location agreed to by the 
parties or, if they do not agree, at a location 
designated by the mediator. All parties shall attend 
the initial conference at which the mediator shall 
first meet with all parties. Thereafter the mediator 
may meet with the parties separately. Counsel for a 
party may attend all conferences attended by that 
party.

(0 Termination. After the initial joint confer­
ence and the first round of separate conferences if 
separate conferences arc required by the mediator, a 
party may withdraw from mediation, or the mediator 
may terminate the process if the mediator determines 
that mediation efforts are likely to be unsuccessful. 
Upon withdrawal by a party or termination by the

mediator, the i 
mediation effo.
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mediator, the mediator shall notify the court that 
mediation efforts have been terminated.

(g) Mediation proceedings ..hall be held in 
private and are confidential. The mediator shall not 
testify as to any aspect of the mediation proceedings. 
This rule does not relieve any person of a duty 
imposed by statute.

(h) If the mediation is successful, the party 
requesting mediation shall prepare a stipulation for 
dismissal which dismisses all or such portions of the 
action as have been concluded by mediation as 
agreed upon at the mediation.
(Added by SCO 1116 effective July 15, 1993; 
amended by SCO 1130 effective July 15, 1993)
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(7) , / ^ . 7 ~ >Date R e fe rre d  to C om m ittee : Ja n u a ry  13, 1997 F U R T H E R  R E F E R R A L S : (  Jud ic ia ry^
F i n a n c e

Date o f  C om m ittee Action : S h Z ' h  7

The L A B O R  A N D  C O M M E R C E  C om m ittee considered : H B  10

H O U S E  B IL L  N O . 10 M A N D A T O R Y  M E D IA T IO N /D E S IG N  P R O F  L A W S U IT S

“ An Act re q u ir in g  m ed ia tion  in a c iv il ac tion  against an arch itect, engineer, o r  land  su rv e y o r ; am ending Ru le  100, 
A la ska  R u le s o f  C iv i l P ro c ed u re ; and p rov id ing  f o r  an effective date .”

recommends it be replaced 
with the following committee substitute

[ ] additional referral to _______________
f j attached amendments)

ADOPTS:____________________________

ns He ip  0x 0
Committee

__________________________ Letter of Intent

ATTACHES NEW FISCAL NOTE(s): {Dep0 APPROVES PREVIOUS:

( ] fiscal note(s) [ ] fiscal note(s)

[ ] the same title 
[>4 a new title

(Dept/Di«e)

JXJ zero fiscal note(s) [ ] zero fiscal note(s)





HOUSE JUDICIARY STANDING COMMITTEE
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Y E A N A Y P R E S E N T

V i c e  C h a i r  B u n d e
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R e p r e s e n t a t i v e  C r o f t

R e p r e s e n t a t i v e  J a m e s ---------- -

R e p r e s e n t a t i v e  P o r t e r .—

R e p r e s e n t a t i v e  R o k e b e r g ---------

C h a i r m a n  G r e e n ------- —

T O T A L S :
/

L E D
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Date R e fe rre d  to  C om m ittee : J a n u a ry  13, 1997
• (7)

F U R T H E R  R E F E R R A L S : Finance

Date o f  C om m ittee A ction : ? A  / 1  ?

The J U D IC IA R Y  C om m ittee considered : HB  12

H O U SE  B IL L  N O . 12 IM M U N IT Y  F O R  E Q U IN E  A C T IV IT IE S

“ An A ct re la tin g  to c iv il lia b ility  f o r  in ju rie s  o r  death resu lting from  equine activities.”

recommends it be replaced 
with the following committee substitute

[ ] additional referral t o _______________
f 1 attached amendments)

ADOPTS:  ________________________

. . . .  -> ✓ ■ _ . ? / [  -f'the same title
C S  H D  i l  [ ] a newdtle

Committee

__________________________ Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (D<pl) APPROVES PREVIOUS:

f ] fiscal note(s) [ ] fiscal note(s)

(Dcpl/DiU)

zero fiscal note(s) [ ] zero fiscal note(s)
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145 M ain  S tree t L o o p  # 2 2 3  
K en a i, A la s k a  9 9 6 1 1  
( 9 0 7 ) 2 8 3 - 7 0 9 5  
(9 0 7 )  2 8 3 - 3 0 7 5  ( fa x )
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In te rim : Sess ion :
State C ap ito l 
Juneau, A la sk a  9 9 8 0 1  
( 9 0 7 )  4 6 5 - 2 6 9 3  
( fa x )  (9 0 7 )  4 6 5 - 3 8 3 5

Representative Gary L. Davis

SPONSOR STATEMENT

HB12

"An Act relating to civil liability for injuries or death resulting from equine
activities.”

HB 12 is in tended  to provide owners and hand lers in the equine 
profession extra protection from civil liability lawsuits. The reasoning 
behind  th is proposition is th a t horses and related anim als can be 
unpredictable in their behavior. This unpredictability is an  inherent 
characteristic of some domestic anim als, especially equines because of 
their size and specific utilization for hum an activities.

A horse tha t is carrying a rider can be easily spooked by a num ber of 
events. If the rider is subsequently thrown from the horse, the owner or 
trainer may not be directly responsible for the accident. This would be 
true as long as the owner or trainer has cared for and trained the equine 
in the best possible manner.

Obviously, there are a num ber of exceptions to this piece of legislation. If 
the owner or trainer is negligent in properly caring for the horse or uses 
faulty equipm ent (such as the saddle), they would not be immune to civil 
liability.

People who participate in equine activities are aware beforehand of the 
risks involved. Many of the resulting unfortunate accidents are intrinsic 
in nature . Therefore, innocent parties should not be held accountable 
simply for compensation

Representing H ouse D istric t 8 
S o ld o tn a , S te r lin g , Funny R ive r. C oop e r Land ing , H ope , M oose  Pass, Sew ard
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In te rim : Session :
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( fa x )  ( 9 0 7 )  4 6 5 -3 8 3 5

145 M a in  S tree t L o o p  # 2 2 3  
K en a i, A la s k a  9 9 6 1 1  
( 9 0 7 )  2 8 3 - 7 0 9 5  
( 9 0 7 )  2 8 3 - 3 0 7 5  ( fa x )
( 9 0 7 )  2 6 2 - 7 5 7 4  (h )

Representative Gary L. Davis

SECTIONAL ANALYSIS OF HB 12

“An Act relating to civil liability for injuries or death resulting from equine 
activities.”

S e c t io n  1 is an  addition to AS 09.65 stating  th a t a sponsor or 
professional of equine activity is not liable for civil damages tha t arise 
from the injury or death resulting from equine activities.

This section also outlines the exceptions to this act. If an equine activity 
sponsor or professional is guilty of reckless or intentional misconduct, 
h e /s h e  can still be held liable for damages. Other exceptions are the 
failure to provide adequate w arning signs for a dangerous condition, 
faulty equipment, allowing an unskilled participant to become engaged in 
a risky activity and the injury or death of a spectator.

In the la tte r part of section 1, the key terms are defined in order to 
provide clarity.

S ec tio n  2 sta tes tha t this act would apply to all civil actions tha t occur 
on or after the effective date, which is 90 days after the bill becomes law.

Represen ting  House D istric t 8 
S o ld o tn a , S te rling , Funny R ive r, C o op e r Land ing , Hope, M oose Pass, Sew ard



bkt t o *  tfili 8ea|
PO Bo* 210608 

Auke Bay, AK 99821 
(907)789-3777 FAX 789-4403 

March 6. 1997

Honorable Gary Davis 
House o f Representatives 
Alaska State Capitol 
Juneau, AK 99801

Dear Representative Davis

As the Director o f Echo Ranch Bible Camp located 40 miles north of Juneau, I would like 
to write in support of House Bill 12 ui similar legislative proposals that offer immunity for 
injuries resulting from equine activities

Echo Ranch Bible Camp l i o s t s  nearly 3 0 0 0  campers each season offering a variety of 
school retreats, Christian camps,and family and church outings The horsemanship 
program at Echo Ranch is an mtegial part o f our camping ministry and has been for over 
30 years. Wc currently use 19 horses in the program under the oversight of trained 
wranglers

We take pride in the fact that the horsemanship program has been operated with an 
emphasis on safety Our horses are liained to accommodate young riders Helmets and 
pointcd-toe boots arc a requirement for trail rides and two wranglers accompany each 
ride. Our tack is well maintained and suitable for the udei. Still, the very nature of 
horseback riding through rough country makes it a somewhat risky sport, even when 
everything is done correctly Most people recognize this and accept the risks, especially 
since camping in general is designed to present natural risks and the associated challenges 
to the participant

When accidents occur resulting from negligence on the part of the sponsoring 
organization, then the organization should take responsibility But when accidents occur 
simply because of the inherent risks or because o f inappropriate behavior of the rider, then 
it is not reasonable for the organization to be liable Actually, such immunity should be 
considered for a number of activities normally conducted at Camp in addition to equine 
events. In that sense, perhaps House Dill 58, the Tort Reform package, may be a more 
appropriate legislative remedy than singling out one activity.

At least 15 percent of our liability insurance coverage at Echo Ranch can be attributed 
solely to the use of saddle animals in our program We suspect Tort Reform would help 
reduce this and possibly for other activities as well This is an important budgetary item 
for us since insurance providers for camping operations in Alaska are not numerous 
Besides the monetary considerations, Tort Refomi may help reduce a growing reluctance
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on the pan of program managers to involve people in risky activities because of a concern 
for frivolous lawsuits

Again, we feel responsible to provide a safe environment for the participant at Echo Ranch 
Bible Camp and wc will do what is feasible to ensure a safe operation. But we would 
truly appreciate any relief from liability for accidents when they are beyond our reasonable 
ability to prevent them To eliminate all risks from an outdoor camp v/ould be to destroy 
the very reason that people participate in camping

Thank you for allowing me to comment

Sincerely,

g a r V v . l q m j o l m
Director, Echo Ranch Bible Camp
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R e p r e s e n t a t iv e  E r ic  C r o f t

M E M O R A N D U M

To: ^^^aresentative Joe Green, Chair
House Judiciary Committee
Representative Gary Davis, Sponsor
House Bill 12, Limited Liability for Equine Activities

From: Representative Eric Croft

Date: February 5,1998

Re: Judiciary Action on HB 12

In response to Mike Ford's memo of February 5, 1998, commenting on policy 

choices made by the House Judiciary Committee, I still feel that we, as a 

committee, have clarified our belief that the inherent risk of an outdoor 

activity, such as horseback riding, is not a proper basis for liability. This is an 

important policy statement and has a concrete impact on litigation. The fact 

that the committee did not want to immunize owners from their proven 

negligent acts is also an appropriate policy choice.

Please call me directly at x4998 of you have any additional comments or 

concerns.

January-May: State Capitol • Juneau, Alaska 99801-1182 • (907) 465-4998 • (800) 689-4998 • Fax (907) 465-4419 
June-Dccember: 716 W. 4th Avenue • Anchorage, Alaska 99501 • (907) 258-8162 

Representative_Eric_Croft@legis,state.ak.us



LEGAL SERVICES

(907 ) 465 -3867  o r 465 -2450  
FAX (907 ) 465 -2029  
Mail Stop 3101

D I V I S I O N  O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  
L E G I S L A T I V E  A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
130 Seward Street, Suite 409  
Juneau, A laska 99801 -2105

M E M O R A N D U M Feb rua ry  5 , 1998

SUBJECT:

TO:

FROM:

C iv i l lia b i lity  from  equine ac tiv ities - (C S H B  1 2 (J U D ) )

R ep resen ta tive Joe G reen 
A ttn : K e v in

M ichae l F . F o rd  -i
L eg is la tiv e  C ounse l

A s  y o u  kn ow , the Jud ic ia ry  C om m ittee has passed a C S  fo r  H B  12 that rem oved  the w o rd  
"g ro s s "  f ro m  subsection (b )  o f  Sec. 0 9 .6 5 .1 4 5 . A s o r ig in a lly  w ritten  the b i l l p ro v id ed  a 
n a rrow  le ve l o f  im m un ity by im m unizing conduct am ounting to neg ligence, but no t acts that 
w ere g ro ss ly  neg ligent, reck less , o r  intentional. A s changed by the C S , the b i l l a lso  does not 
a p p ly  to c iv i l ac tions resu lting  from  conduct that is neg ligent. I  wanted to m ake su re y ou  
understand that w ith th is change the b i ll does not p rov id e  any s ign ifican t p ro tec tion  against 
c iv i l lia b i lity . T he p rim a ry  e ffe c t o f  the C S  is to  p rotect against stric t lia b i li ty  ( lia b i li ty  
w ith ou t fa u lt ) , assum ing stric t lia b ility  w ou ld  ex ist in re la tion  to equine ac tiv ities .

P le a se  contact m e i f  y o u  have fu rth e r questions.

M F F : jd r
9 8 - 0 6 9 .jd r
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Ministries

Honorable Gaiy Davis 
House of Representatives 
Alaska State Capitol 
Juneau, AK 99801

Dear Representative Davis,

I would like to go on record as Director of Victory Ministries, Inc., as highly favorable to the passage of 
House Bill 12 and any other proposals that are designed to give immunity to organizations resulting from 
equine activity injuries.

As a camp, we find the Horsemanship program is a great experience for campers and groups coming to 
our facilities. We have offered this program for over 22 years with good results and minimal accidents.

We try to operate with safety as a big priority. Our teachers of horsemanship skills are required to to be 
trained and certified with CHA (Association of Horsemanship Safety and Education). We also require 
two certified wranglers on each trail ride. Helmets must be worn by all campers and staff unless judged 
by the Program Director in unique situations to be less safe.

In spite of extreme care on our part, we do recognize however, that the very nature of horseback riding, 
carries some inherent risks. Most people recognize this and want to enjoy the challenge of this sport or 
allow their children to have this experience. We feel if the organization is negligent, it should assume 
responsibilities. However, when accidents incur simply because of inherent risks or inappropriate 
behavior of the rider, it is unfair for the organization to be held liable.

We believe House Bill 58, the Tort Reform package, since it would cover more activities would relieve 
some of our concerns about providing other fun, outdoor events and would be most helpful to us and other 
camps. To try to remove every situation that would involve any risks would render a camp program with 
very few choices of activities.

We will appreciate your efforts to help remove from us the concern of frivolous lawsuits and the extreme 
costs of high liability insurance.

Sincerely,

Stan Gillespie 
Executive Director

ALPINE CAMP . RANCH CAMP . TEEPEE CAMP . WILDERNESS CAMP. CONFERENCE CENTER (Milo 95. Glenn Hwy.)
CAMP LI-WA (Fairbanks)



For your information, the following is a list of equine owners that have sent in 
letters o f support for HB12 to Representative Davis.

Sandy Shacklett 
Southcentral Horsemen, Inc.
P.O. Box 670034 
Chugiak, AK 99567-0034

Diana Taplin
CAD-RE Farm and Ranch Supplies 
281 Aspen Avenue 
Soldotna, AK 99669

Roger and Amy Anderson 
4804 Strawberry Road 
Kenai, AK 99611

Shirley Schollenberg 
HC 67 Box 250 
Anchor Point, AK 99558

Marcia L. Boyd 
Twin View Horse Park 
HC 31 Box 5083-P 
Wasilla, AK 99654

Bill L. Turner 
B luff Park Farm 
1800 West Fairview Loop 
Wasilla, AK 99687-1634

Julie A. Eaton 
Eaton Equestrian Centre 
5801 Moosemeadow Lane 
Anchorage, AK 99516

Linda L. McQueary 
Diamond H. Ranch 
Anchorage AK

Kent Lee Woodman 
Producer, Company's Coming 
12920 Hillside Drive 
Anchorage, AK 99516-3260
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Please enter into the record my testimony to the
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bill # / subject
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Signed:
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Representing (Optional) 

Address

Phone number
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THOMAS & PATRICIA VINCENT 
P.O. Box 14 85  Kenai, Alaska 99611 (9 0 7 ) 2 8 3 -3 3 7 8

January 29, 1998

C h a irm a n  o f  t h e  H o u s e  J u d ic ia ry  C o m m it te e
a n d  C o m m i t t e e  M e m b e rs
S t a t e  C a p ita l
J u n e a u , A la s k a  9 9 8 0 1

R E : C S  FO R  H O U SE  B IL L  N O . 2 0 3

D e a r  C h a irm a n  o f  t h e  H o u s e  J u d ic ia ry  C o m m it te e  a n d  C o m m it te e  M e m b e rs ;

W e  a r e  w r i t in g  t o  e x p r e s s  o u r  s t r o n g  s u p p o r t  f o r  A  B IL L  F O R  A N  A C T  E N T IT LE D  " A n  Au< re la t in g  
t o  a c t i o n s  f o r  u n la w fu l t r a d e  p r a c t i c e s / ,  C S  FO R  H O U SE  B IU . 2 0 3 .  W e  f a v o r  a n y  le g is la t io n  
t h a t  p r o t e c t s  t h e  c o n s u m e r s  in  t h e  S t a t e  o f  A la sk a , a n d  u rg e  y o u  t o  d o  th e  s a m e !  W e  a re  s u r e  y o u  
a r e  a w a r e  t h a t  t h i s  b i ll a ls o  p r o t e c t s  t h e  s e l le r  o r  le s s o r  from  " f r i v n ln iw ’’  la w  s u i t s .  T h is  
le g is la t i o n  i s  f a i r  t o  e v e r y o n e  in  t h e  s t a t e .

U n fo r t u n a t e ly ,  w e  h a v e  f i r s t - h a n d  k n o w le d g e  o f  h o w  t h e  s y s t e m  w o r k s  f o r  c o n s u m e r s  w ith  
ju s t i f i e d  c o m p la in t s ,  a n d  w e  c a n ’ t  b e g a n  t o  t e l l  y o u  h o w  u n fa i r  t h e  c u r r e n t  s y s t e m  o f  s o lv in g  
d is p u t e s  is  t o  t h e  c o n s u m e r .  W h a t  w e  c an  s a y  w ith  a ll c e r t a in ly  is  t h a t  t h e r e  a r e  n o  m o n e t a r y  
w in n e r s  e x c e p t  f o r  t h e  la w y e r s  in v o lv e d !  T h e  g ia n t  c o r p o r a t io n s  a n d / o r  in s u r a n c e  c o m p a n ie s  
m a y  “ w in ”  t h e  c a s e , b u t  y o u  c a n  b e t  y o u r  li fe  th e  c o n s u m e rs  w ill h a v e  t h o s e  c o s t s  p a s s e d  b a c k  
t o  u s  in  h ig h e r  c o s t  o f  p r o d u c t s  a n d / o r  in su ra n c e  p re m iu m s . T h is  is  u n fa i r  t o  e v e r y o n e !

E v e r y  s in g le  p e n n y  w e  h a v e  h a d  t o  s p e n d  o n  o u r  lit ig a t io n  h a s  h ad  t o  c o m e  r ig h t  o u t  o f  o u r  
p o c k e t  T h e r e  is  n o  in s u ra n c e  a v a i la b le  t o  p e o p le  in  o u r  s i tu a t io n  t o  c o v e r  a t t o r n e y  f e e s .  T h e  
o t h e r  p e r s o n ’ s  in s u r a n c e  c o m p a n y  is  p a y in g  a ll o f  h is  le g a l F ees . W h a t  c a n  b e  f a i r  in  th is  
.s y s te m  w h e n  t h e  p e r s o n  w ith  t h e  m o s t  m o n e y  is t h e  p ro b a b ly  t h e  o n ly  o n e  l e f t  s t a n d in g  w h e n  t h e  
d u s t  c le a r s ?

T h e  J u d g e  in  o u r  c a s e  h a s  u rg e d  u s  a ll t o  s e t t le  o u t  o f  C o u r t , a n d  t h a t  w o u ld  c e r t a in ly  b e  o u r  
p r e fe r e n c e . H o w e v e r , u n le s s  t h e  in su ran c e  c o m p a n y  a n d  t h e  d e fe n d a n t  a r e  a b le  t o  c o m p e n s a t e  u s  
w ith  a  r e a s o n a b le  a m o u n t  o f  m o n e y  t o  r e p a y  o u r  e x p e n s e s  f o r  t h e  re p a i r s  t h a t  h a v e  h a d  t o  b e  
d o n e  t o  m a k e  our h o m e  h a b it a b le , w e  a r e  n o t  fin a n c ia lly  a b ie  t o  " s e t t l e "  -  a  ju r y  o f  o u r  p e e r s  
w ill b e  f o r c e d  t o  d e c id e  t i re  o u tc o m e . T h e  m o s t  w e  c a n  e v e n  e x p e c t  t o  r e c e iv e  t o  c o v e r  o u r  
a t t o r n e y  f e e s  i s  4 0 % ,  i f  w e  “ w in ”  t h e  li t ig a t io n , a n d  i f  t h e  ju r y  f e e l s  t h i s  is  a  f a i r  
c o m p e n s a t i o n !  O b v io u s ly , r ig h t  d o e s n ' t  a lw a y s  m e a n  ju s t i c e  p re v a i ls .

T h e  J u d g e  t o ld  u s  a l l  a t  a  p r e t r ia l h e a r in g  t h a t  th e  s ix  d a y s  t h e  C o u r t  h a s  s e r  a s id e  t o  h e a r  th is  
c a s e  w il l c o s t  c lo s e  t o  $ 3 , 0 0 0 , 0 0 0 .  T h e  c o s t  o f  o u r  t r ia l w ill b e  p a id  in  s o m e  w a y  b y  e v e r y
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c i t iz e n  In  t h e  S t a t e  o f  A la s k a , i t  c o s t s  ju s t  a s  m u ch  t o  t a k e  t h e  C o u r t 's  t im e  w ith  a  c a s e  like  
o u r s ,  a n  is s u e  o f  a p p r o x im a te ly  $ 2 0 0 , 0 0 0 ,  a s  i t  d o e s  t o  h e a r  s o m e th in g  im p o r t a n t  t o  t h e  w e l l ­
b e in g  a n d  s a f e t y  o f  t h e  c o m m u n ity  s u c h  a s  a  m u rd e r  o r  ra p e  o r  c h i ld  a b u s e  t r ia l .  T h in k  o f  th is ?  
T h e r e  h a s  t o  b e  a  b e t t e r  w a y  f o r  a ll o f  us!

O n e  d i r e c t  q u o t e  t h a t  c a m e  f r o m  th e  o p p o s in g  a t t o rn e y  w h en  h e  w a s  a s k e d  h o w  h e  w o u ld  lik e  t h e  
t r a n s c r i p t  o f  a  d e p o s i t io n  b o u n d  ( I t  w o u ld  c o s t  le s s  t o  p u t  i t  a l l in o n e  f o l d e r )  w a s , *  W H A T  D O  
I C A RE  A B O U T  C O S T S ? "  T h is  la w y e r  w o rk s  f o r  t h e  in s u ra n c e  c o m p a n y  w e  a r e  u p  a g a in s t .
W e  b e l ie v e  t h a t  a b o u t  s a y s  it  a li i

T h e  a m o u n t  o f  m o n e y  a  c o n s u m e r  h a s  a c c e s s  t o  sh ou ld  n o t  d ic ta te  th e  o u t c o m e  o f  a n y  r e a s o n a b le  
c o m p la in t !  N o  o n e  s h o u ld  b e  f o r c e d  in t o  a c c e p t in g  su b s ta n d a rd  q u a li ty  b e c a u s e  t h e y  c a n ’ t  a f f o r d  
t o  f in a n c ia l ly  f i g h t  f o r  t h e i r  r ig h t s . N o  o n e  s h o u ld  h a v e  t o  u s e  e v e r y  f in a n c ia l r e s o u r c e  
a v a i la b le  t o  t h e m  t o  f i g h t  f o r  t h e i r  r ig h ts . T h is  p r a c t i c e  s h o u ld  n o  lo n g e r  b e  t o l e r a t e d  
b y  t h e  la w m a k e r s  o r  t h e  c i t i z e n s  o f  o u r  s t a t e !

W e  u rg e  y o u  t o  p u t  a  c o n s u m e r  p r o t e c t io n  a g e n c y  a n d  c o n s u m e r  p r o t e c t io n  la w s  in  p la c e  a s  s o o n  
a s  p o s s ib le .  E v e r y  t a x p a y e r  in  t h e  s t a t e  d e s e rv e s  p ro te c t io n !  T h e re  h a s  t o  b e  a  w a y  f o r  a ll o f  u s  
t o  r e c e iv e  c o m p e n s a t io n  w h en  a  p r o d u c t  is o b v io u s ly  d e fe c t iv e ,  o r  a  p e r s o n  s u f f e r s  a n  
a s c e r t a in a b le  loss o f  m o n e y  a n d  p r o p e r t y  a s  a  r e s u lt  o f  a n  u n la w fu l a c t  o r  p r a c t i c e .  F a ir  
c o m p e n s a t i o n  s h o u ld  n o t  p e r t a in  o n ly  t o  t h o s e  w h o  h a v e  e n o u g h  f i n a n c in g  t o  s e e k  
r e s t i t u t i o n .

W e  t h a n k  y o u  in  a d v a n c e  f o r  y o u r  s u p p o r t  o f  C S  FOR H O USE  B IL L  2 0 3 .  I t  is  o u r  o p in io n  t l r a t  a  
c o n s u m e r  p r o t e c t i o n  a g e n c y  s h o u ld  b ?  e s ta b lis h e d  an d  t h a t  t h e  le g is la tu re  c o n s id e r  p a s s in g  a n y  
f u t u r e  le g is la t i o n  w h ic h  p r o t e c t s  y o u r  c o n s t i tu e n t s .

c c  R e p r e s e n t a t i v e  G a il P h i ll ip s  
R e p r e s e n ta t iv e  G a ry  D a v is  
R e p r e s e n ta t iv e  M a rk  H od g in s  
S e n a t o r  J o h n  T o rg e r s o n  
S e n a t o r  J e r r y  W a rd  
R e p re s e n ta t iv e  D y c o n  
R e p r e s e n ta t iv e  C r o f t

P a t r ic ia  V in c e n t
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A N A L Y S IS :  ( c o n t in u e d )

D u a l S e n t e n c i n g .  T h i s  b ill c r e a t e s  a  " d u a l s e n t e n  J n g "  s c h e m e  th a t  in v o k e s  th e  ju r is d ic t io n  o f  b o th  t h e  c r im in a l a n d  ju v e n i le  
c o u r t . In  th e  s c h e m e  th e  c o u r t  w o u ld  im p o s e  a  ju v e n i le  d is p o s i t i o n  a n d  a n  a d u lt  c r im in a l s e n t e n c e  s im u l t a n e o u s ly .  E x e c u t io n  
o f  th e  a d u lt  c r im in a l s e n t e n c e  w o u ld  b e  s t a y e d  d u r in g  im p o s it io n  o f  th e  ju v e n i le  d is p o s i t i o n , I f  t h e  c o n d i t io n s  o f  t h e  ju v e n i le  
d is p o s i t io n  w e r e  s a t i s f i e d ,  t h e  a d u lt  c r im in a l s e n t e n c e  is  n e v e r  im p o s e d . I f  th e  c o n d i t io n s  o f  t h e  ju v e n i le  d is p o s i t i o n  w e r e  
v io la t e d , th e  a d u lt  c r im in a l s e n t e n c e  w o u ld  b e  in v o k e d ,

T h is  d u a l s e n t e n c in g  s c h e m e  is  r e c o m m e n d e d  fo r  1 3  t o  1 5  y e a r  o ld s  w h o  a r e  c h a r g e d  w ith  C la s s  A  a n d  u n c la s s i f i e d  o f f e n s e s  
fo r  w h ic h  a  1 6  o r  1 7  y e a r  o ld  w o u ld  b e  a u t o m a t ic a l ly  w a iv e d  to  a d u lt  c o u r t  a n d  s e x u a l a s s a u l t  in t h e  s e c o n d  d e g r e e  a s  w e n  a s  
1 6  to  1 7  y e a r  o ld s  w h o  a r e  c o n v ic t e d  o f  s e x u a l  a b u s e  o f  a  m in o r  in  th e  s e c o n d  d e g r e e  o r  a  c r im e  a g a in s t  a  p e r s o n  w ith  a  
p r e v io u s  f e lo n y  a d ju d ic a t io n  a g a in s t  a  p e r s o n .  P r o c e d u r a l ly ,  th e  d is t r ic t  a t t o r n e y  m u s t  e i t h e r  f i le  a  p e t i t io n  o r  t h e  m in o r  m u s t  
a g r e e  t o  b e  s u b je c t  t o  d u a l s e n t e n c in g .  T h e  p r o s e c u t o r  m u s t  p r e s e n t  th e  c a s e  t o  th e  g r a n d  ju r y  a n d  if  t h e r e  is  a  t ru e  b i ll f i le d , 
p e t it io n  w ith  t h e  c o u r t .  I f  t h e  d is t r ic t  a t t o r n e y  e x e r c i s  <s h is  d is c r e t io n  n o t  t o  in v o k e  d u a l ju r i s d ic t io n  o r  t h e  g r a n d  ju r y  r e t u r n s  a  
n o  t r u e  b ill, it s t a y s  in  th e  ju v e n i le  s y s t e m . T h e  a d u l t  s e n t e n c e  m u s t  in c lu d e  s o m e  p e r io d  o f  im p r i s o n m e n t  th a t  i s  n o t  
s u s p e n d e d .  A  c h ild  c a n  b e  r e v o k e d  a n d  t h e  a d u lt  s e n t e n c e  im p o s e d  i f  t h e  c h i ld : 1 )  c o m m it s  a  n e w  f e lo n y  o f f e n s e ;  2 )  c o m m it s  
a  m is d e m e a n o r  o f f e n s e  a g a in s t  a  p e r s o n  t h a t  in v o lv e s  in ju ry  to  a n o t h e r  p e r s o n  o r  th e  u s e  o f  a  d e a d ly  w e a p o n ;  3 )  fa i ls  t o  
c o m p ly  w ith  re s t i tu t io n ; 4 )  f a i l s  in a  r e h a b i l i t a t io n  p r o g r a m  o r d e r e d  b y  th e  c o u r t  o r  r e q u i r e d  b y  a  fa c i l it y  o r  ju v e n i le  p r o b a t io n  
o f f ic e r ;  o r  5 )  e s c a p e s  f r o m  a  ju v e n i le  fa c i l it y . S u c h  v io la t io n  m u s t  b e  p r o v e n  b y  a  p r e p o n d e r a n c e  o f  th e  e v id e n c e .  I f  t h e  n ew  
fe lo n y  is  a  c r im e  a g a in s t  a  p e r s o n  o r  a r s o n  t h e  c o u r t  m u s t  im p o s e  th e  a d u lt  s e n t e n c e  a n d  t r a n s f e r  c u s t o d y  o f  t h e  c h i ld  t o  th e  
D e p a r tm e n t  o f  C o r r e c t i o n s .  F o r  o t h e r  o f  t h e  c i r c u m s t a n c e s  th e  c o u r t  h a s  to  im p o s e  th e  a d u l t  s e n t e n c e  u n le s s  t h e  c h i ld  p r o v e s  
b y  p r e p o n d e r a n c e  o f  t h e  e v id e n c e  t h a t  m it ig a t in g  c i r c u m s t a n c e s  e x is t  t h a t  ju s t i fy  a  c o n t in u e d  s t a y  o f  t h e  a d u lt  s e n t e n c e  a n d  
th a t t h e  c h i ld  is  a m e n a b le  t o  fu r t h e r  t r e a tm e n t  u n d e r  th is  c h a p te r .  O n c e  a n  a d u lt  s e n t e n c e  is  im p o s e d  t h e  c h i ld  i s  t r a n s fe r r e d  
to  a n  a d u lt  c o r r e c t i o n a l c e n t e r .

T h is  d u a l s e n t e n c in g  p r o v i s i o n  w ill im p a c t  t h e  e n t i r e  c r im in a l ju s t i c e  s y s t e m . T h e  c a t e g o r i e s  o f  c h i ld r e n  a r e  q u i t e  b r o a d ,  w ith  
th e  e x p e c t a t io n  th a t  o v e r  6 0  c h i ld re n  w ill b e  e lig ib le  f o r  s u c h  a  r e f e r r a l  p e r  y e a r ,  b a s e d  u p o n  F Y  9 6  D H S S  f ig u r e s .  ( I t  is  
u n d e r s t o o d  th a t  th e  D e p a r tm e n t  o f  L a w  a n d  th e  C o u r t  S y s t e m  d id  n o t  in c lu d e  n u m b e r s  f o r  1 6  a n d  1 7  y e a r  o ld s  in  th e ir  
c a lc u la t i o n s . )  T h e  A la s k a  P u b l ic  D e f e n d e r  A g e n c y  w o u ld  c o n t in u e  to  b e  a p p o in t e d  to  t h e  m a jo r i t y  o f  t h e s e  c a s e s  w h ic h  w ill 
n o w  r e q u i r e  t h e  s a m e  a t t o r n e y  la b o r  a s  a n  a d u lt  f e lo n y  c a s e  ( in c lu d in g  g r a n d  ju r y  r e v ie w , v i r tu a l c e r t a in t y  o f  t r ia l, a n d  f e lo n y  
s e n te n c in g  p r o c e d u r e s ) .  B a s e d  u p o n  t h o s e  n u m b e r s ,  a n d  th e  s e r i o u s  n a t u r e  o f  t h e  a l le g a t i o n s ,  a n  a d d i t io n a l A t t o r n e y  IV  w ill 
b e  n e c e s s a r y  in  A n c h o r a g e  a n d  a  p a r t - t im e  A t t o r n e y  IV  w ill b e  n e c e s s a r y  in F a i r b a n k s  t o  p r o v id e  a t t o r n e y  s e r v i c e s  in t h e s e  
s e r i o u s  f e lo n ie s .  It is  a n t ic ip a t e d  th a t  m o s t  o f  t h e s e  c a s e s  w ill a r i s e  in t h e s e  u rb a n  lo c a le s ,  w ith  t h e  a t t o r n e y s  t r a v e l l in g  to  
m o r e  r e m o t e  s i t e s  if a s s i s t a n c e  is n e e d e d .  A d d i t io n a lly , t h e  c o n d i t io n s  f o r  w h ic h  a  ju v e n i le  m a y  b e  r e v o k e d  f o r  b e in g  in 
v io la t io n  o f  h is  ju v e n i le  d is p o s i t io n  a r e  s o  o v e r b r o a d  a n d  v a g u e  th a t  it is  a n t ic ip a t e d  th a t m a n y  o f  t h e m  w ill h a v e  p e t i t io n s  fi le d  
a g a in s t  t h e m  a n d  e n g a g e  in lit ig a t io n  to  d e t e rm in e  i f a  v io la t io n  o c c u r r e d  o r  th e y  h a v e  to  p r o v e  th a t  t h e y  h a v e  m it ig a t in g  
c i r c u m s t a n c e s  th a t  ju s t i f y  a  c o n t in u e d  s t a y  in  th e  ju v e n i le  s y s t e m . It w ill r e q u i r e  c le a r ly  m o r e  p r o s e c u t o r  r e s o u r c e s  w ith  
m a n d a to r y  g r a n d  ju r y  a n d  a d u l t  s e n te n c in g  p r o c e e d in g s .  It w ill c le a r ly  r e q u i r e  m o r e  d e f e n s e  r e s o u r c e s  w ith  c h a l le n g e s  t o  th e  
g ra n d  ju r y  a n d  S u p e r i o r  C o u r t  s e n t e n c in g s  a n d  d u p lic a t io n  o f  e f f o r t s  fo r  tw o  ju r is d ic t io n s . It w ill r e s u lt  in m a n y  m o r e  f e lo n y  
le v e l t r ia ls  a s  t h e  f o c u s  s h i f t s  f r o m  t ry in g  to  f in d  th e  b e s t  t r e a tm e n t  a lt e r n a t iv e  to  a v o id in g  th e  s e r i o u s  c o n s e q u e n c e  o f  h a v in g  
a n  a d u lt  p e rm a n e n t  r e c o r d  a t  s u c h  a  y o u n g  a g e .  It w ill r e s u lt  in lo n g e r  p r e - t r ia l s t a y s  a n d  o v e r c r o w d in g  a n d  p r o g r a m m in g  
p r o b le m s  a s  m o r e  ju v e n i le  w il l b e  d e t a in e d  f o r  lo n g e r  p e r i o d s  o f  t im e  in o r d e r  to  d e a l  w ith  th e  in c r e a s e  in  th e  n u m b e r  o f  c a s e s  
c o n t e s t e d .  J a i l s  a n d  ju v e n i le  d e t e n t io n  p r e - t r ia l fa c i l i t ie s  a r e  n o t  p r o g r a m m e d  f o r  le n g th y  p r e - t r i a l s t a y s  a n d  c a n n o t  p r o v id e  
e d u c a t io n a l o r  o t h e r  t r e a tm e n t  s e r v i c e s  n e e d e d .  S o m e  c r i t ic s  w ith in  th e  ju v e n i le  ju s t ic e  s y s t e m  c la im  th a t  h a d  t h e y  r e c e iv e d  
s u f f ic ie n t  r e s o u r c e s  t o  b e g in  w ith , t h e y  c o u ld  h a v e  d o n e  a  g o o d  jo b  in im p ro v in g  th e ir  s y s t e m  a t  le s s  c o s t .  B y  s h ift in g  th e  
p o p u la t io n  to  a d u lt  C o r r e c t i o n s  D e p a r tm e n t  if a n y  p r o g r a m m in g  w ill b e  d e v e lo p e d  w h ic h  is  d o u b t fu l ,  it is  f o r  a  p o p u la t io n  th a t 
C o r r e c t i o n s  d o e s  n o t  w a n t  a n d  d o e s  n o t  h a v e  th e  e x p e r t i s e  to  a d d r e s s .

T h e  U .S .  D e p a r tm e n t  o f  J u s t i c e  s tu d y  r e c o m m e n d s  th a t  t h e  t r a n s fe r  a lt e r n a t iv e  t o  a d u lt  c o u r t  s h o u ld  o n ly  b e  c o n s id e r e d  fo r  
t h o s e  ju v e n i le s  w h o s e  c r im in a l h is t o r y , f a i lu r e  to  r e s p o n d  to  t r e a tm e n t , o r  s e r i o u s  o r  v io le n t  c o n d u c t  c le a r ly  d e m o n s t r a t e s  th a t 
th e y  r e q u i r e  c r im in a l ju s t i c e  s y s t e m  s a n c t i o n s .  T h is  b ill is  t o o  b r o a d ly  f a s h io n e d  a n d  in c lu d e s  m a n y  ju v e n i le s  " ' h o  a r e  c h a r g e d
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w ith  o f f e n s e s  t h a t  w o u ld  c le a r ly  in d ic a te  th e i r  a m e n a b i l i t y  t o  t r e a tm e n t .  In  p a r t ic u la r ,  s e x u a l  a s s a u l t  in t h e  s e c o n d  d e g r e e  a n d  
s e x u a l a b u s e  o f  a  m in o r  in th e  s e c o n d  d e g r e e  in c lu d e  a  b r o a d  r a n g e  o f  c o n d u c t  w h ic h  a r e  o f t e n  a m e n a b le  t o  e d u c a t i o n  a n d  
t r e a tm e n t . W h i le  a t t e m p t in g  t o  m a k e  t h e  ju v e n i le  ju s t i c e  s y s t e m  m o r e  s im i la r  to  t h e  a d u lt  s y s t e m ,  th is  p o r t io n  o f  t h e  b ill s ta t in g  
th e  g r o u n d s  f o r  im p o s in g  th e  a d u lt  s e n t e n c e  a c t u a l ly  m a k e s  t h e  s y s t e m  m o r e  p u n it iv e  t h a n  th e  a d u l t  s y s t e m .  A s  a  b a s i s  f o r  
i e v o c a t i o n ,  t h e  f a i lu r e  t o  c o m p le t e  a  r e h a b i l i t a t io n  p r o g r a m  o r d e r e d  b y  th e  c o u r t  a c c u r a t e ly  r e f le c t s  t h e  a d u l t  s y s t e m .
H o w e v e r ,  in c lu d in g  " a n y  p r o g r a m  r e q u i r e d  b y  a  fa c i l i t y  o r  ju v e n i le  p r o b a t io n  o f f i c e r "  g iv e s  c o m p le t e  u n s u p e r v i s e d  d is c r e t io n  to  
a  fa c i lity  o r  in d iv id u a l w h o  m a y  o r  m a y  n o t  h a v e  th e  s k i l l  t o  d e t e rm in e  th e  a p p r o p r i a t e n e s s  o f  a  p r o g r a m  w ith  n o  ju d ic ia l 
o v e r s ig h t .  T o  r e v o k e  f o r  a n  o f f e n s e  " in v o lv in g  in ju ry  t o  a n o t h e r  p e r s o n "  is  c o m p le t e ly  o v e r b r o a d  in  th a t  a  n u m b e r  o f  m in o r  
c h a r g e s  in c lu d in g  d i s o r d e r ly  c o n d u c t  a n d  a s s a u l t  in t h e  fo u r th  d e g r e e  w h ic h  m a y  in c lu d e  a  s im p le  s h o v in g  m a tc h  a m o n g  
c h i ld re n  is  e n o u g h  to  t r a n s f e r  a  c a s e  t o  th e  a d u lt  s y s t e m . M a k in g  t r a n s f e r  t o  th e  a d u l t  s e n t e n c in g  p r o v i s i o n s  a u t o m a t ic  f o r  
c e r t a in  c r im e s  e l im in a t e s  a n y  in d iv id u a l d is c r e t io n . In  a d u lt  c o u r t  t h e  ju d g e  c o n t in u e s  to  h a v e  d is c r e t io n  t o  d e t e rm in e  th e  
d is p o s i t io n  b a s e d  u p o n  a  v io la t io n . It is  e v e n  m o r e  p r o b le m ^ ’ ic  w h e n  o n e  u n d e r s t a n d s  t h a t  9 0 %  o f  th e  ju v e n i le  o f f e n d e r s  h a v e  
a t  o n e  t im e  o r  a n o t h e r  a  p e t it io n  to  r e v o k e  t h e i r  p r o b a t io n  f i le d .  T h is  is  b e c a u s e  it i s  a  u s e fu l  m e c h a n i s m  f o r  p r o b a t io n  a n d  
ju v e n i le  a u t h o r i t i e s  to  e n f o r c e  c o m p li a n c e ,  t o  in s p i r e  g o o d  b e h a v io r ,  a n d  to  i s s u e  a  w a k e  u p  c a l l .  A  b r o a d  p o p u la t io n  w ill h a v e  
to  g o  t h ro u g h  t h e  p r o c e s s  o f  d e t e rm in in g  w h e th e r  o r  n o t  a d u lt  s e n te n c in g  is  a p p r o p r i a t e .  T h e  m a n d a t o r y  im p r is o n m e n t  
r e q u i r e m e n t  p la c e s  a  c h i ld  in a  m u c h  w o r s e  p o s it io n  th a n  a n  a d u lt  o f f e n d e r  a n d  c o m p le t e ly  d i s r e g a r d s  p o t e n t ia l a lt e r n a t i v e  
c o m m u n ity  c o r r e c t io n  s o lu t i o n s  a v a i la b le  in a d u lt  c o u r t .  T h e  c o m p le t e ly  u n b r id le d  p r o s e c u t o r i a l  d is c r e t io n  is  n e i t h e r  s u b je c t  to  
ju d ic ia l r e v ie w  n o r  b a s e d  u p o n  d e t a i le d  c r i te r ia . T h e  U ta h  S u p r e m e  C o u r t  in  S t a t e  v . M o h i . 9 0 1  P . 2 d  9 9 1  (U t a h  1 9 9 5 )  r u le d  
t h a t  a  s im i la r  U ta h  ju v e n i le  c o u r t  A c t g iv in g  s u c h  u n b r id le d  d is c r e t io n  to  t h e  p r o s e c u t o r  v io la t e d  t h e  s t a t e  c o n s t i t u t io n .
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A N A L Y S IS :  ( c o n t in u e d )

Such cases will require significantly more resources than an adult felony case since they involve not only grand jury 
review, pre-trial motions, trial and post conviction work, but also representation at complex probation revocation hearings. 
The law provides 110 incentive whatsoever lo plead guilty as charged and many strong reasons to try such cases. In short, 
most cases will go to trial and. because of the high incidence o f recidivism among untreated juveniles, most cases will 
result in probation revocation proceedings.

OPA estimates that it would receive about one third of the appointments in such cases and would therefore require the 
services of an experienced half-time attorney. The position would require extensive travel to other Alaska communities 
where such cases arise, and would need the services of expert witnesses in the revocation proceedings that trigger adult 
prison sentences for children.
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CS FOR HOUSE BILL NO. 16(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE KELLY

A BELL 

FOR AN ACT ENTITLED 

"An Act relating to delinquent minors, to the taking of action based on the 

alleged criminal misconduct of certain minors, to the services to be provided to 

the victims of criminal misconduct of minors, and to agency records involving 

minors alleged to be delinquent based on their criminal misconduct; providing for 

the dual sentencing of minors who commit certain felony offenses; relating to

violations of municipal ordinances by minors and to civil penalties for violation

of municipal ordinances by minors; amending the Interstate Compact on Juveniles

to which the state is a party; and amending Rules 3, 21, and 27 and repealing

Rules 6 and 7, Alaska Delinquency Rules; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200 is amended by adding a new paragraph to read:

(54) AS 29.25.070(e) (notices of certain civil actions).

-1- C S H B  16(JU D )
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l
1 * Sec. 2. AS 29.25.070(b) is amended to read:

j j
2 (b) The municipality or an aggrieved person may institute a civil action against

3 : a person, including a minor as provided in AS 29.25.072. who violates an ordinance.
i

4  ̂ In addition to injunctive and compensatory relief, a civil penalty not to exceed $ 1,000

5 may be imposed for each violation. An action to enjoin a violation may be brought

6 notwithstanding the availability o f any other remedy. On application for injunctive
i

7 relief and a finding of a violation or a threatened violation, the superior court shall

8 J  grant the injunction. Each day that a violation of an ordinance continues constitutes

9 a separate violation.

10 * Sec. 3. AS 29.25.070 is amended by adding new subsections to read:

11 (e) The municipality shall provide written notice to the commissioner of health

12 and social services or to the commissioner’s designee of the commencement of a civil

13 enforcement action for the violation of an ordinance under (b) of this section against

14 a minor. Unless the commissioner and the municipality have negotiated an agreement

15 making other arrangements for the municipality to provide the notice required by this

16 subsection, the municipality shall provide the notice by mailing a copy of the citation

17 or other document setting out the notice of the commencement of the civil enforcement

18 action. This subsection applies to home rule and general law municipalities.

19 i (f) In this section, "minor" means a person under 18 years o f age.

20 * Sec. 4. AS 29.25 is amended by adding a new section to read:

21 Sec. 29.25.072. Civil penalties for violation of municipal ordinances by

22 m inors, (a) Except as otherwise provided in this section, the enforcement under

23 AS 29.25.070(b) of a civil penalty against a minor for violation of a municipal

24 ordinance shall be heard in the district court in the same manner as for similar

25 allegations brought against an adult, except that the minor’s parent, guardian, or legal

26 custodian shall be present at all proceedings unless the court excuses the parent,

27 guardian, or legal custodian from attendance for good cause.

28 (b) If provision is made by ordinance for use of a heating officer to decide

29 enforcement of a civil penalty under AS 29.25.070(b), allegations against a minor for

30  a civil penalty under a municipal ordinance may be assigned to a hearing officer for

31 the municipality for decision.

O-LSO121\R
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(c) An action for a civil penalty filed against a minor under this section does 

not give rise to the right to a trial by jury or to counsel appointed at public expense.

* Sec. 5. AS 33.30.901(12) is amended to read:

(12) "prisoner"

(A) means a person held under authority of state law in official 

detention as defined in AS 11.81.900(b);

(B) includes a minor [JUVENILE] committed to the custody 

of the commissioner when*

(i) under AS 47.12.030(a). 47.12.065. or 47.12.100. the 

minor [JUVENILE] has been charged, prosecuted, or convicted as an 

adult; or

fii) under AS 47.12.160(e). the minor has been 

ordered transferred to the custody of the commissioner:

* Sec. 6. AS 44.23 is amended by adding a new section to read:

Sec. 44.23.070. Victim/witness assistance program. If the Department of 

Law maintains a victim/witness assistance program, subject to sufficient appropriations 

for the purpose, the services of that program shall be extended to victims of criminal 

offenses committed by persons under 18 years of age so that victims of these offenses 

may exercise the rights provided to them by law.

* Sec. 7. AS 47.10.092(a) is amended to read:

(a) Notwithstanding AS 47.10.090 and 47.10.093,

(1) a parent or legal guardian of a minor subject to a proceeding under 

AS 47.10.010 - 47.10.142 may disclose confidential or privileged information about 

the minor, including information that has been lawfully obtained from agency or court 

files, to the governor, the lieutenant governor, a legislator, the ombudsman appointed 

under AS 24.55, the attorney general, and the commissioners of health and social 

services, administration, or public safety, or an employee of these persons, for review 

or use in their official capacities!

(2) the department may disclose confidential or privileged 

information about the minor and make available for inspection documents about 

the minor to the state officials or employees identified in (1) of this subsection for

0 -L S 0 1 2 l\R
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review or use in their official capacities; and

(3) a  [. A] person to whom disclosure is made under (1) o r  (2) of this 

subsection [SECTION] may not disclose confidential or privileged information about 

the minor to a person not authorized to receive it.

* Sec. 8. AS 47.10.092(b) is amended to read:

(b) The disclosure right under (a)(1) [(a)] of this section is in addition to, and 

not in derogation of, the rights of a parent or legal guardian of a minor.

* Sec. 9. AS 47.12.010 is repealed and reenacted to read:

Sec. 47.12.010. Goal and purposes of chapter, (a) The goal of this chapter 

is to promote a balanced juvenile justice system in the state to protect the community, 

impose accountability for violations of law, and equip juvenile offenders with the skills 

needed to live responsibly and productively.

(b) The purposes of this chapter are to

(1) respond to a juvenile offender’s needs in a manner that is consistent

with

(A) prevention of repeated criminal behavior;

(B) restoration of the community and victim;

(C) protection of the public; and

(D) development of the juvenile into a productive citizen;

(2) protect citizens from juvenile crime;

(3) hold each juvenile offender directly accountable for the offender’s |

conduct;

(4) provide swift and consistent consequences for crimes committed by

juveniles;

(5) make the juvenile justice system more open, accessible, and 

accountable to the public;

(6) require parental or guardian participation in the juvenile justice

process;

(7) create an expectation that parents will be held responsible for the 

conduct and needs of their children;

(8) ensure that victims, witnesses, parents, guardians, juvenile offenders,

0-Lo0121\R '
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i
and all other interested parties are treated with dignity, respect, courtesy, and 

sensitivity throughout all legal proceedings; j

(9) provide due process through which juvenile offenders, victims, 

parents, and guardians are assured fair legal proceedings during which constitutional 

and other legal rights are recognized and enforced;

(10) divert juveniles from the formal juvenile justice process through ! 

early intervention as warranted when consistent with the protection of the public;

(11) provide an early, individualized assessment and action plan for 

each juvenile offender in order to prevent further criminal behavior through the 

development of appropriate skills in the juvenile offender so that the juvenile is more 

capable of living productively and responsibly in the community;

(12) ensure that victims and witnesses of crimes committed by juveniles 

are afforded the same rights as victims and witnesses of crimes committed by adults;

(13) encourage and provide opportunities for local communities and 

groups to play an active role in the juvenile justice process in ways that are culturaMy 

relevant; and

(14) review and evaluate regularly and independently the effectiveness 

o f programs and services under this chapter.

Sec. 10. AS 47.12.040(a) is amendeu io read:

(a) Whenever circumstances subject a minor to the jurisdiction of this chapter, 

the court shall

(1) provide, under procedures adopted by court rule, that, for a minor 

who is alleged to be a delinquent minor under AS 47.12.020, the departm ent o r an 

en tity  selected by it [A STATE AGENCY] shall make a preliminary inquiry to 

determine if any action is appropriate and may take appropriate action to adjust the 

matter without a court hearing; if, under this paragraph,

(A) the departm en t or an entity selected bv it [STATE 

AGENCY] makes a preliminary inquiry and takes appropriate action to adjust 

the matter without a court hearing, the minor may not be detained or taken into 

custody as a condition of the adjustment and, subject to AS 47.12.060, the 

matter shall be closed by the departm ent or an entity selected bv it

-5- CSHB 16(JUD)
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[AGENCY] if the minor successfully completes all that is required of the minor 

by the department or an entity selected bv it [AGENCY] in the adjustment; j 

in a municipality or municipalities in which a youdi court hns been established 

under AS 47.12.400, adjustment of the matter under this paragraph may include 

referral to the youth court;

(B) the department or an entity selected bv it [AGENCY] 

concludes that the matter may not be adjusted without a court hearing, the 

department or an entity selected bv it [AGENCY] may file a petition under

(2) of this subsection setting out the facts; or

(2) appoint a competent person or agency to make a preliminary inquiry 

and report for the information of the court to determine whether the interests of the 

public or of the minor require that further action be taken; if, under this paragraph, the 

court appoints a person or agency to make a preliminary inquiry and to report to it, 

then upon the receipt o f the report, the court may informally adjust the matter without 

a hearing, or it may authorize the person having knowledge of the facts of the case to 

file with the court a petition setting out the facts; if the court informally adjusts the 

matter, the minor may not be detained or taken into the custody of the court as a 

condition of the adjustment, and the matter shall be ciosed by the court upon 

adjustment.

* Sec. 11. AS 47.12.060 is amended to read:

Sec. 47.12.060. Informal action [BY DEPARTMENT] to adjust matter.

(a) The provisions of this section apply to a minor who is alleged to be a delinquent 

minor under AS 47.12.020 and for whom the department or an entity selected bv 

It [AN AGENCY] has, under applicable court rule, made a preliminary inquiry 

[BEFORE TAKING APPROPRIATE ACTION] as authorized by AS 47.12.040(aim  

[AS 47.12.040(a)]. Following the preliminary inquiry,

(1) [UNLESS] the department or the entity selected bv it may 

dismiss the matter with or without prejudice: or

(2) [AGENCY DETERMINES THAT THE MATTER SHOULD BE 

DISMISSED,] the department or the entity selected bv it [AGENCY] may take 

informal action to adjust the matter.

HB 16(JUD) -6-
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(b) When the department or the entity selected bv it [AGENCY] decides to 

make [THAT] an informal adjustment of a matter under (a)(2) of this section
■

[SHOULD BE MADE], that informal adjustment may not be made without the 1
I

agreement or consent of the minor and the minor's parents or guardian 

[GUARDIANS] to the terms and conditions of the adjustment. An informal action to 

adjust a matter is not successfully completed unless, among other factors that the J 

department or the entity selected bv it [AGENCY] considers, as to the victim of the  ̂

act of the minor that is the basis of the delinquency allegation, the minor pays ! 

restitution in the amount set by the department or the entity selected bv it ! 

[AGENCY] or agrees as a term or condition set by the department or the entity 

selected bv it [AGENCY] to pay the restitution.

Sec. 12. AS 47.12 is amended by adding a new section to read:

Sec. 47.12.065. Dual sentencing provisions, (a) The department or th; entity 

selected by it shall refer to the appropriate district attorney the circumstances involving 

a minor who is subject to the provisions of this section because the minor is alleged 

to have violated a criminal law of the state. The department or the entity selected by 

it shall make the referral if the minor was

(1) at least 13 years of age but had not reached 16 years of age at the 

time of the offense, and the offense is

(A) an unclassified felony or a class A felony for which 

AS 47.12.030(a) would have made this chapter and the Alaska Delinquency 

Rules inapplicable if the minor had been at least 16 years of age at the dme of 

the offense; or

(B) sexual assault in the second degree; or

(2) 16 years of age or older at the time of the offense, and the offense

is

(A) a felony that is a crime against a person and the minor has 

previously been adjudicated a delinquent under the laws of this state or 

substantially similar laws of another jurisdiction for a felony offense that is a 

crimo against a person; or

(B) sexual abuse of a minor in the second degree.

-7- CSHB 16(JUD)
New T e x t  U n d e r l in e d  [D ELETED  TEX T BRACKETED]



23

24

25

26

27

28

29

30

31

(b) If a refenral is made under (a) of this section, the district attorney may elect 

to seek imposition of a dual sentence in the case to further the goal and purposes of 

this chapter as set out in AS 47.12.010. If the district attorney seeks imposition of a 

dual sentence, the district attorney shall present the case to the grand jury for 

indictment. If the grand jury returns an indictment, the district attorney shall file with 

the court under AS 47.12.040(a) a petition seeking the minor's adjudication as a : 

delinquent.

(c) If the district attorney decides not to seek imposition of a dual sentence 

under (b) of this section or if the grand jury does not return an indictment, the case 

shall proceed under the remaining provisions of this chapter.

* Sec. 13. AS 47.12.110(b) is amended to read:

(b) Notwithstanding (a) of this section or an order prohibiting or limiting 

the public made under (d) of this section, the victim of an offense that a minor is 

alleged to have committed, or the designee of the victim, has a right to be present at 

all hearings held under this section. If the minor is found to have committed the 

offense, the victim may at the disposition hearing give sworn testimony or make an 

unsworn oral presentation concerning the offense and its effect on the victim. If there 

are numerous victims of a minor’s offense, the court may limit the number of victims 

who may give swom testimony or make an unsworn oral presentation, but the court

may not limit the right of a victim to attend a hearing.

* Sec. 14. AS 47.12.110 is amended by adding a new subsection to read:

(d) Notwithst ^a) of this section, a court proceeding shall be open to the

public, except as prohibited or limited by order of the court,

(1) when the district attorney has elected to seek imposition of a dual 

sentence, and a petition has been filed under AS 47.12.065, or when a minor agrees 

as part of a plea agreement to be subject to dual sentencing; or

(2) for a minor who is 16 years of age or older at the time of the 

commission of the offense and who is found by the court to have committed a crime 

against a person punishable as a felony or who, after having been previously 

adjudicated a delinquent for an offense punishable as a felony, is found by the court 

to have committed the offense of burglary in the first degree.
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* Sec. 15. AS 47.12.120(b) is amended to read:

(b) If the m inor is not subject to (i) of this section and the court finds that 

the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time 

not to exceed two years or in any event extend past the day the minor becomes 19
I

years of age, except that the department may petition for and the court may grant in | 

a hearing (A) two-year extensions of commitment that do not extend beyond the 

m in o r’s [CHILD’S] 19th birthday if the extension is in the best interests of the minor ! 

and the public; and (B) an additional one-year period of supervision past age 19 if 

continued supervision is in the best interests of the person and the person consents to

it; the department shall place the minor in the juvenile facility that the department

considers appropriate and that may include a juvenile correctional school, juvenile 

work camp, treatment facility, detention home, or detention facility; the minor may be 

released from placement or detention and placed on probation on order of the court 

and may also be released by the department, in its discretion, under AS 47.12.260 

[AS 47.10.200];

(2) order the minor placed on probation, to be supervised by the 

department, and released to the minor’s parents, guardian, or a suitable person; if the 

court orders the minor placed on probation, it may specify the terms and conditions
i

of probation; the probation may be for a period of time, not to exceed two years and i 

in no event extend past the day the minor becomes 19 years of age, except that the 

department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend

beyond the m inor’s [CHILD’S] 19th birthday if the extension is in the best

interests of the minor and the public; and

(B) an additional one-year period of supervision past age 19 if 

the continued supervision is in the best interests of the person and the person 

consents to it;

(3) order the minor committed to the department and placed on 

probation, to be supervised by the department [,] and released to the minor’s parents, 

guardian, other suitable person, or suitable nondetention setting such as with a relative

0-LS0121VR
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or in a foster home or residential [A FAMILY HOME, GROUP CARE FA CILITY ,; 

OR] child care facility, whichever the department considers appropriate to implement j 
the treatment plan of the predisposition report; if the court orders the minor placed on : 

probation, it may specify the terms and conditions of probation; the department may 

transfer the minor, in the minor’s best interests, from one of the probationary 

placement settings listed in this paragraph to another, and the minor, the minor’s 

parents or guardian, and the minor’s attorney are entitled to reasonable notice of the 

transfer; the probation may be for a period of dme [,] not to exceed two years and in 

no event extend past the day the minor becomes 19 years of age, except that the 

department may petition for and the court may grant in a hearing

(A) two-year extensions of commitment that do not extend 

beyond the minor’s [CHILD’S] 19th birthday if the extension is in the best 

interests of the minor and the public; and

(B) an additional one-year period of supervision past age 19 if 

the continued supervision is in the best interests of the person and the person 

consents to it;

(4) order the minor and the minor’s parent to make suitable restitution 

in lieu of or in addition to the court’s order under (1), (2), or (3) of this subsection; 

under this paragraph,

(A) except as provided in (B) of this paragraph, the court may 

not refuse to make an order of restitution to benefit the victim of the act of the 

minor that is the basis of the delinquency adjudication; and

(B) the court may not order payment of restitution by the parent 

of a minor who is a runaway or missing minor for an act of the minor that was 

committed by the minor after the parent has made a report to a law 

enforcement agency, as authorized by AS 47.10.141(a), that the minor has run 

away or is missing; for purposes of this subparagraph, "runaway or missing 

minor" means a minor who a parent reasonably believes is absent from the 

minor’s residence for the purpose of evading the parent or who is otherwise 

missing from the minor’s usual place of abode without the consent of the 

parent;

0-LS0121VR
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(5) order the minor committed to the department for placement in an ' 

adventure based education program established under AS 47.21.020 with conditions 

the court considers appropriate concerning release upon satisfactory completion of the j 

program or commitment under (1) of this subsection if the program is not satisfactorily 

completed;

(6) in addition to an order under (1) - (5) of this subsection, [IF THE 

DELINQUENCY FINDING IS BASED ON THE MINOR’S VIOLATION OF 

AS 11.71.030(a)(3) OR 11.71.040(a)(4),] order the minor to perform [50 HOURS OF] 

community service; for purposes of this paragraph, "community service" includes work

(A) defined as community service under AS 33.30.901; or

(B) that, on the recommendation of the city council or 

traditional village council, would benefit persons within the city or village who 

are elderly or disabled; or

(7) in addition to an order under (1) - (6) of this subsection, order the 

minor’s parent or guardian to comply with orders made under AS 47.12.155, including 

participation in treatment under AS 47.12.155(b)(1).

Sec. 16. AS 47.12.120(g) is amended to read:

(g) Within 18 months after the date a minor is initially taken into 

[COMMITTED TO THE] custody by [OF] the department under (b)(3) of this section, 

the court shall hold a hearing to review the placement and services provided and to 

determine the future status of the minor. The couit shall make appropriate written 

findings, including findings related to the following:

(1) whether the minor should be returned to the parent;

(2) whether the minor should remain in out-of-home care for a

specified period;

(3) whether the minor should remain in out-of-home care on a

permanent or long-term basis because of special needs or circumstances;

(4) whether the minor should be placed for adoption or legal

guardianship.

Sec. 17. AS 47 12.120 is amended by adding new subsections to read:

(i) When, under (a) of this section, the court enters judgment finding that a

O-LSO121\R
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! . •minor is delinquent, tho court may order the minor temporarily detained pending entry ' 

of its dispositional order if the court finds that detention is necessary
I

(1) to protect the minor or the community; or

(Z) to ensure the minor’s appearance at a subsequent court hearing.

(j) I in a case in which a district attorney has elected to seek imposition of 

a dual sentence under AS 47.12.065, the court finds that the minor is delinquent for 

committing an offense in the circumstances set out in AS 47.12.065, or if the minor 

agrees as part of a plea agreement to be subject to dual sentencing, the court shall

(1) enter one or more orders under (b) of this section; and

(2) pronounce a sentence for the offense in accordance with the

provisions of AS 12.55; however, the sentence pronounced under this paragraph must 

include some period of imprisonment that is not suspended by the court.

* Sec. 18. AS 47.12.140 is amended to read:

Sec. 47.12.140. Court dispositional order. In making its dispositional order 

under AS 47.12.120(b)(1) - (3) and (5) and (i). the court shall

(!) consider both the best interests of the minor and the interests of the 

public, and, in doing so, the court shall take into account

(A) the seriousness of the minor’s delinquent act [,] and the 

attitude of the minor and the minor’s parents toward that act;

(B) the minor’s culpability as indicated by the circumstances of 

the particular case;

(C) the age of the minor;

(D) the minor’s prior criminal or juvenile record [,] and the 

success or failure of any previous orders, dispositions, or placements imposed 

on the minor;

(E) the effect of the dispositional order to be imposed in 

deterring the minor [CHILD] from committing other delinquent acts;

CF) the need to commit the minor to the department’s custody 

or to detain the minor in an institution or other suitable place in order to 

prevent further harm to the public;

(G) the interest of the public in securing the minor’s

0-LS012I\R
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rehabilitation; and

(H) the ability of the state to take custody of and to care for the

minor; and

(2) order the least restrictive alternative disposition for the minor; for 

purposes of this paragraph, the "least restrictive alternative disposition" means that 

disposition that is no more restrictive than is, in the judgment of the court, most 

conducive to the minor’s rehabilitation taking into consideration the interests of the 

public.

Sec. 19. AS 47.12.160 is amended by adding new subsections to read:

(d) The department may petition the court for imposition of sentence 

pronounced under AS 47.12.120(j)(2) if the offender is still subject to the jurisdiction 

of the court and if the offender, after pronouncement of sentence under 

AS 47.12.120(j)(2),

(1) commits a subsequent felony offense;

(2) commits a subsequent offense against a person that is a 

misdemeanor and involves injury to a person or the use of a deadly weapon;

(3) fails to comply with the terms of a restitution order;

(4) fails to engage in or satisfactorily complete a rehabilitation program 

ordered by a court or required by a facility or juvenile probation officer; or

(5) escapes from a juvenile correctional facility.

(e) If a petition is filed under (d) of this section and if the court finds by a j 

preponderance of the evidence that the minor hr.s committed a subsequent felony 

offense that is a crime against a person or is the crime of arson, the court shall impose 

the adult sentence previously pronounced under AS 47.12.120(j) and transfer custody 

of the minor to the Department of Corrections. If the court finds by a preponderance 

of the evidence that any of the other circumstances set out in (d)(1) - (5) of this 

section exist, the court shall impose the adult sentence previously pronounced and 

transfer custody of the minor to the Department of Corrections unless the minor proves 

by preponderance of the evidence that mitigating circumstances exist that justify a 

continuance in the stay of the adult sentence and the minor is amenable to further 

treatment under this chapter. The court shall make written findings to support its
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order.

* Sec. 20. AS 47.12.180(a) is amended to read:

(a) Except as provided by AS 47.12.160(d) and (e) and AS 47.12.170, an 

adjudication under this chapter upon the status of a minor

(1) may not operate to impose any of the civil disabilities ordinarily 

imposed by conviction upon a criminal charge;

(2) does not operate to permit a minor afterward to be considered a 

criminal by the adjudication; and

(3) does not operate to permit the adjudication to be afterward 

considered [DEEMED] a conviction, nor may a minor be charged with or convicted 

o f a crime in a court [,] except as provided in this chapter.

* Sec. 21. AS 47.12 ° 10(b) is amended to read:

(b) Except as provided bv AS 47.12.310(b)(1). fingerprint [FINGERPRINT] 

records taken under this section are not subject to AS 47.12.310.

* Sec. 22. AS 47.12.240(c) is amended to read:

(c) Notwithstanding (a) of this section, a minor may be incarcerated in a 

correctional facility

(1) if the minor is the subject of a petition filed with the court under 

this chapter seeking adjudication of the minor as a delinquent minor or if the minor 

is in official detention pending the filing of that petition; however, detention in a 

correctional facility under this paragraph may not exceed the lesser of

(A) six hours; or

(B) the time necessary to arrange the minor’s transportation to

a juvenile detention home or comparable facility for the detention of minors;

(2) if, in response to a petition of delinquency filed under this chapter, 

the court has entered an order closing the case under AS 47.12.100(a), allowing the 

minor to be prosecuted as an adult; [OR]

(3) if the incarceration constitutes a protective custody detention of the 

minor that is authorized by AS 47.37.170(b); or

(4) if. under AS 47.12.160(e). the court has entered an order 

imposing an adult sentence and transferring custody of the minor to the
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Department of Corrections.

* Sec. 23. AS 47.12 is amended by adding a new section to read:

Sec. 47.12.245. Arrest. A peace officer

(1) may arrest a minor

(A) for the commission of an act that subjects the minor to the 

provisions of this chapter under the same circumstances and in the same 

manner as would apply to the arrest of an adult for violation of a criminal law 

of the state or a municipality of the state;

(B) if the peace officer reasonably believes the minor is a 

fugitive from justice;

(C) if the peace officer has probable cause to believe that the 

minor has violated a condition of the minor’s release or probation; or

(D) if the peace officer reasonably believes that the minor has 

been adjudicated a delinquent and has escaped from an institution or absconded 

from probation, parole, or the jurisdiction of a court;

(2) may continue the lawful arrest of a minor that is made by a citizen.

* Sec. 24. AS 47.12.250(a) is amended to read:

(a) A peace officer who has arrested or who has continued the arrest of 

[MAY ARREST] a minor under AS 47.12.245 [WHO VIOLATES A LAW OR 

ORDINANCE IN THE PEACE OFFICER’S PRESENCE, OR WHOM THE PEACE 

OFFICER REASONABLY BELIEVES IS A FUGITIVE FROM JUSTICE. A PEACE 

OFFICER MAY CONTINUE A LAWFUL ARREST i JDE BY A CITIZEN. THE 

PEACE OFFICER] may

(1) have the minor detained in a juvenile detention facility if in the 

opinion of the peace officer making or continuing the arrest it is necessary to do so 

to protect the minor or the community: however, the department may direct that a 

minor who was arrested or whose arrest was continued be released from detention 

before the hearing required bv (c) o f this section:

(2) before taking the minor to a juvenile detention facility, release 

the minor to the minor’s parents or guardian if detention is not necessary to

(A) protect the minor or the community; or
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(B) ensure the minor’s attendance at subsequent court

hearings.

* Sec. 25. AS 47.12.300(c) is amended to read:

(c) Except as provided in (g) of this section, the [THE] name or picture of 

a minor under the jurisdiction of the court may not be made public in connection with 

the minor’s status as a delinquent unless authorized by order of the court.

* Sec. 26. AS 47.12.300(d) is amended to read:

(d) Except as provided in (f) of this section, within [WITHIN] 30 days of 

the date of a minor’s 18th birthday or, if the court retains jurisdiction of a minor past 

the minor’s 18th birthday, within 30 days of the date on which the court releases 

jurisdiction over the minor, the court shall order all the court’s official records 

pertaining to that minor in a proceeding under this chapter sealed, as well as records 

o f all driver’s license proceedings under AS 28.15.185, criminal proceedings against 

the minor, and punishments assessed against the minor. A person may not use these 

sealed records for any purpose except that the court may order their use for good cause 

shown or may order their use by an officer of the court in making a presentencing 

report for the court. The provisions of this subsection relating to the sealing of records 

do not apply to records of traffic offenses.

* Sec. 27. AS 47.12.300(e) is amended to read:

(e) The court’s official records prepared under this chapter and not made

0-LS0121\R

public under this section are confidential and may be inspected only with the 

court’s permission and only by persons having a legitimate interest in them. A person 

with a legitimate interest in the inspection of a confidential [AN OFFICIAL] record 

maintained by the court includes a victim who suffered physical injury or whose real 

or personal property was damaged as a result of an offense that was the basis of an 

adjudication or modification of disposition. If the victim knows the identity of the 

minor, identifies the minor or the offense to the court, and certifies that the 

information is being sought to consider or support a civil action against the minor or

29 against the minor’s parents or guardian [GUARDIANS] under AS 34.50.020, the court

30 shall, subject to AS 12.61.110 and 12.61.140, allow the victim to inspect and use the

31 following records and information in connection with the civil action:
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(1) a petition filed under AS 47.12.040(a) seeking to have the court 

declare the minor a delinquent;

(2) a petition filed under AS 47.12.120 seeking to have the court 1 

modify or revoke the minor’s probation;

(3) a petition filed under AS 47.12.100 requesting the court to find that 

a minor is not amenable to treatment under this chapter and that results in closure of j 
a case under AS 47.12.100(a); and

(4) a court judgment or order entered under this chapter that disposes 

of a petition identified in (1) - (3) of this subjection.

* Sec. 28. AS 47.12.300(f) is amended to read:

(f) A person who has been tried as an adult under AS 47.12.100(a) o r a 

person whose records havo been m ade public under (g) of this section, or the 

department on the person’s behalf, may petition the superior court to seal the records 

of all criminal proceedings, except traffic offenses, initiated against the person, and all 

punishments assessed against the person, while the person was a minor. A petition 

under this subsection may not be filed until five years after the completion of the 

sentence imposed for the offense for which the person was tried as an adult o r  five 

years a fte r a disposition was entered for an offense for which the records were 

m ade public under (g) of this section. If the superior court finds that its order has 

had its intended rehabilitative effect and further finds that the person has fulfilled all 

orders of the court entered under AS 47.12.120, the superior court shall order the 

record of proceedings and the record of punishments sealed. Sealing the records 

restores civil rights removed because of a conviction. A person may not use these 

sealed records for any purpose except that the court may order their use for good cause 

shown or may order their use by an officer of the court in making a presentencing 

report for the court. The court may not, under this subsection, seal records of a 

criminal proceeding

(1) initiated against a person if the court finds that the person has not 

complied with a court order made under AS 47.12.120; or

(2) commenced under AS 47.12.030(a) unless the minor has been 

acquitted of all offenses with which the minor was charged or unless the most serious

0-LS0121VR
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offense of which the minor was convicted was not an offense specified in 

AS 47.12.030(a).

* Sec. 29. AS 47.12.300 is amended by adding new subsections to read:

(g) When a district attorney has elected to seek imposition o f a dual sentence 

and a petition has been Filed under AS 47.12.065, or when a minor agrees as part of 

a plea agreement to be subject to dual sentencing, all court records shall be open to 

the public except for predisposition reports, psychiatric and psychological reports, and 

other documents that the court orders to be kept confidential because the release of the ' 

documents could be harmful to the minor or could violate the constitutional rights of j 
the victim or other persons.

(h) A person who discloses confidential information in violation of this section 

is guilty of a class B misdemeanor.

* Sec. 30. AS 47.12.310(b) is amended to read:

(b) A state or municipal agency or employee

(1) shall disclose information regarding a case to a state or 

municipal law enforcement agency for a specific investigation being conducted bv 

that agency; and

(2) may disclose information regarding a case to

(A) [(1)] a guardian ad litem appointed by the court or to a 

citizen review panel for permanency planning authorized by AS 47.14.200 - 

47.14.220;

(B) [(2)] a person or an agency requested to provide 

consultation or services for a minor who is subject to the jurisdiction of the 

court under this chapter;

(C) [(3)] school officials as may be necessary to protect the 

safety of school students and staff;

(D) [(4)] a governmental agency as may be necessary to obtain 

that agency’s assistance for the department in its investigation or to obtain 

physical custody of a minor;

(E) [(5)1 a state or municipal law enforcement agency as may 

be necessary [FOR A SPECIFIC INVESTIGATION BEING CONDUCTED

0-LS0121\R
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BY THAT AGENCY OR] for disclosures by that agency to protect the public 

safety; and

(F) [(6)] a victim or to the victim’s insurance company as 

may be necessary to inform the victim or the insurance company about the 

arrest o f the minor, an investigation regarding a case involving the minor. 

or the disposition or resolution of a case involving a minor.

Sec. 31. AS 47.12.310(g) is amended to read:

(g) The department and affected law enforcement agencies shall work with 

school districts and private schools to develop procedures for the disclosure of 

information to school officials under (b)(2)(C) [(b)(3)] and (c)(3) of this section. The 

procedures must provide a method for informing the principal or the principal’s 

designee of the school the student attends as soon as it is reasonably practicable.

Sec. 32. AS 47.12.320(a) is amended to read:

(a) Notwithstanding AS 47.12.300 and 47.12.310,

(1) a parent or legal guardian of a minor subject to a proceeding under 

this chapter may disclose confidential or privileged information about the minor, 

including information that has been lawfully obtained frcm agency or court files, to 

the governor, the lieutenant governor, a legislator, the ombudsman appointed under 

AS 24.55, the attorney general, and the commissioners of health and social services, 

administration, or public safety, or an employee of these persons, for review or use in 

their official capacities!

(2) the department may disclose confidential or privileged 

information about the minor and make available for inspection documents about 

the minor to the state officials or employees identified in (1) of this subjection for 

review or use in their official capacities: and

(3) a [. A] person to whom disclosure is made under (1) o r (2) of this 

subsection [SECTION] may not disclose confidential or privileged information about 

the minor to a person not authorized to receive it.

Sec. 33. AS 47.12.320(b) is amended to read:

(b) The disclosure right under (a)(1) [(a)] of this section is in addition to, and 

not in derogation of, the rights of a parent or legal guardian of a minor.

I
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* Sec. 34. AS 47.12 is amended by adding a new section to read:

Sec. 47.12.988. Implementation of provisions by an entity selected by

1

2

3 d ep artm en t In this chapter, when authority exercised by the department may also be

4 exercised by an entity selected by the department, the entity that the department may

5 select in order to exercise authority is limited to

6 (1) a municipality; or

7 [ (2) a nonprofit corporation.

8 | * Sec. 35. AS 47.15.010 is amended by adding a new article to read:

9 j ARTICLE XVH

10 RENDITION

11 (a) This article shall provide additional remedies and shall be binding only

12 between those party states which specifically execute it.

13 (b) Ail provisions and procedures of articles V and VI of the Interstate

14 Compact on Juveniles shall be construed to apply to any juvenile charged with being

15 a delinquent by reason of a violation of any criminal law. Any juvenile charged with

16 being a delinquent by reason of violating any criminal law shall be returned to the

17 I requesting state upon a requisition to the state where the juvenile may be found. A

18 petition in such a case shall be filed in a court of competent jurisdiction in the

19 requesting state where the violation of criminal law is alleged to have been committed.

20 The petition may be filed regardless of whether the juvenile has left the state before

21 or after filing of the petition. The requisition described in article V of the compact

22 shall be forwarded by the judge of the court in which the petition has been filed.

23 * Sec. 36. AS 47.12.110(d), added by sec. 14 of this Act, has the effect of changing

24 Rules 3 and 21, Alaska Delinquency Rules, by reversing the presumption that the public shall

25 be excluded from hearings involving minors.

26 * Sec. 37. The provisions of AS 47.12.300(g), added by sec. 29 of this Act, have the effect

27 of changing Rule 27, Alaska Delinquency Rules, by making court records for certain juvenile

28 proceedings public documents in specified circumstances.

29 * Sec. 38. Rules 6 and 7, Alaska Delinquency Rules, are repealed.

30 * Sec. 39. AS 47.12.110(c) is repealed.

31 * Sec. 40. APPLICABILITY OF SECTIONS 1 - 34. Sections 1 - 34 of this Act apply to
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