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FISCAL NOTE

STATE OF ALASKA BILL NO: HB 7
1997 LEGISLATIVE SESSION
Revision D ate: Dept. Affected: Public Safety

Title:  Victim/Juvenile Offender Mediation. BRU: Alaska State Troopers
Component: Detachments

Sponsor: Representative Porter

Requestor: H. Judiciary COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING IR o— -0- -0-

CAPITAL

CHANGE IN REVENUES ( ) 0- 0- .0- -0- -0-
Revenue Code

FUNDING: (Thousands of Dollars)
1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Program
1006 GF/MHTIA
Other
TOTAL -0-

Estimate of current year (FY 97) impact: S

POSITIONS:
FULL-TIME 0 0

PART-TIME
TEMPORARY 0 0 0

o
o
o o
[eNe]
[eNe]
o o

ANALYSIS: (Attach a separate page if necessary.)

This bill will not have a fiscal impact on the Division of Alaska State Troopers.

Prepared By: Lt. Dan Lowden Phone 269-5412
Division: Alaska State Troopers Date. January 10. 1997
Approved by Commissioner: 8. ((tuft
Agency: Ronald L. Otte. Department of Public

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governors Legislative Office
Page 1of 1
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 7

1997 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: "An Act authorizing establishment of community dispute
resolution centers..."

BRU: Office of Public Advocacy
Component: Office of Public Advocacy

Sponsor: Rep. Porter
Requestor: (h. Jud

COMPONENT SERIAL NO. _43

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

FY 01 FY 02 FY 03

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
| CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dol ars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Recjipts

1037 GF/Mental Health

OTHER

TOTAL 0.0

Estimate of any current year (FY 97) cost: $ 0.0
POSITIONS:
FULL-TIME

PART-TIME
TEMPORARY

0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary.)

There is no fiscal impact to the Office of Public Advocacy.

Phone: (9071 264-4414

Prepared by: Brant McGee. Director
Date:

Division: Office of Public Advocacy

A

Approved by Commissioner: Mark Dover ((V r/im r
Agency: Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Date:

Rev: 11/96 Page
no



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 7

1*97 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: "An Act authorizing establishment of community dispute
resolution centers..."

BRU: Public Defender Agency
Component: Public Defender Atiencv

Sponsor: Rep. Porter
Requestor: (hiJud

COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of Dallars)
OPERATING EXPENDITURES FY 98 FY 99 FYO0O0 FY 01 FY 02 FY 03

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0

0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 I 0.0 0.0 0.0 | 0.0

CHANGE IN REVENUES () 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dal ars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER

TOTAL 0.0 0.0

Estimate of any current year (FY 97) cost: $ 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary.)

There is no fiscal impact on the Public Defender Agency.

Prepared by: Barbara K. Brink. Acting Director Phone: (9071 264-4414
Division: Public Defender Agency Date:

Approved by Commissioner: Mark Bover
Agency: Department of Administration _F Date: * |
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Rev: 11/96 Page 1 of L
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CS FOR HOUSE BILL NO. 7(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

I’[BY THE HOUSE JUDICIARY COMMITTEE

i! Offered:

.’ Referred:

f

ji Sponsor(s): REPRESENTATIVE PORTER

A BILL
FOR AN ACT ENTITLED

~N"An  Act authorizing establishment of community dispute resolution centers to

foster the resolution of disputes between juvenile offenders and their victims, and
I
providing immunity from civil suits for youth courts and for members of the
I
boards of directors, employees, volunteers, and members of youth courts.”
. BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 47.12.040(a) is amended to read:
] |
! (@) Whenever circumstances subject a minor to the jurisdiction of this chapter, |
the court shall
i
(1) provide, under procedures adopted by court rule, that, for a minor
who is allegedto be a delinquent minor under AS 47.12.020, a state agency shall make
a preliminary inquiry to determine if any actionis appropriate and may take
j appropriate action to adjustthe matter without a court hearing; if, under this paragraph, »
(A) the state agency makes a preliminary inquiry and takes
appropriate action to adjust the matter without a court hearing, the minor may

-1- CSHB 7(JUD) |
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not be detained or taken into custody as a condition of the adjustment and,
subject to AS 47.12.060, the matter shall be closed by the agency if the minor
successfully completes all that is required of the minor by the agency in the
adjustment; in a municipality or municipalities in which a youth court has been
established under AS 47.12.400, adjustment of the matter under this paragraph
may include referral to the youth court; if a community dispute resolution
center has been established under AS 47.12.450(a) and has obtained
recognition under AS 47.12.450(b). adjustment of the matter under this
paragraph may include use of the services of the community dispute
resolution center;

(B) the agency concludes that the matter may not be adjusted
without a court hearing, the agency may file a petition under (2) of this
subsection setting out the facts; or

(2) appoint a competent person or agency to make a preliminary inquiry
and report for the information of the court to determine whether the interests of the
public or of the minor require that further action be taken; if, under this paragraph, the
court appoints a person or agency to make a preliminary inquiry and to report to it,
then upon the receipt of the report, the court may informally adjust the matter without
a hearing, or it may authorize the person '.aving knowledge of the facts of the case to
file with the court a petition setting out the facts; if the court informally adjusts the
matter, the minor may not be detained or taken into the custody of the court as a

condition of the adjustment, and the matter shall be closed by the court upon

adjustment.

* Sec. 2. AS 47.12.120(b) is amended to read:

(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time

not to exceed two years or in any event extend past the day the minor becomes 19
years of age, except that the department may petition for and the court may grant in
a hearing (A) two-year extensions of commitment that do not extend beyond the
minor's 19th birthday if the extension is in the best interests of the minor and the

public; and (B) an additional one-year period of supervision past age 19 if continued

:SHB 7(JUD) -2
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rupervision is in the best interests of the person and the person consents to it; the
department shall place the minor in the juvenile facility that the department considers
appropriate and that may include a juvenile correctional school, juvenile work camp,
treatment facility, detention home, or detention facility; the minor may be released
from placement or detention and placed on probation on order of the court and may
also be released by the department, in its discretion, under AS 47.12.260;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor's parents, guardian, or a suitable person; if the
court orders the minor placed on probation, it may specify the terms and conditions
of probation; the probation may be for a period of time not to exceed two years and
in no event to extend past the day the minor becomes 19 years of age, except that the
department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend
beyond the minor’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if
the continued supervision is in the best interests of the person and the person
consents to it;

(3) order the minor committed to the custody of the department and
placed on probation, to be supervised by the department, and released to the minor's
parents, guardian, other suitable person, or suitable nondetention setting such as a
family home, group care facility, or child care facility, whichever the department
considers appropriate to implement the treatment plan of the predisposition report; if
the court orders the minor placed on probation, it may specify the terms and conditions
of probation; the department may transfer the minor, in the minor's best interests, from
one of the probationary placement settings listed in this paragraph to another, and the
minor, the minor's parents or guardian, and the minor's attorney are entitled to
reasonable notice of the transfer; the probation may be for a period of time not to
exceed two years and in no event to extend past the day the minor becomes 19 years

of age, except that the department may petition for and the court may grant in a

hearing

-3 CSHB 7(JUD)
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(A) two-year extensions of commitment that do not extend
beyond the minor’s 19th birthday if the extension is in the best interests of the |

minor and the public; and
(B) an additional one-year period of supervision past age 19 if

the continued supervision is in the best interests of the person and the person

consents to it;

@) order the minor and the minor’s parent to make suitable restitutio

in lieu of or in addition to the court’s order under (1), (2), or (3) of this subsection;

under this paragraph,

(A) except as provided in (B) of this paragraph, the court may
not refuse to make an order of restitution to benefit the victim of the act of the
minor that is the basis of the delinquency adjudication; under this
subparagraph, the court may require the minor to use the services of a
community dispute resolution center that has been recognized bv the
commissioner under AS 47.12.450(b) to resolve anv dispute between the
minor and the victim of the minor's offense as to th amount of or manner
of payment of the restitution: and

(B) the court may not order payment of restitution by the parent
of a minor who is a runaway or missing minor for an act of the minor that was
committed by the minor after the parent has made a report to a law
enforcement agency, as authorized by AS 47.10.141(a), that the minor has run
away or is missing; for purposes of this subparagraph, "runaway or missing
minor" means a minor who a parent reasonably believes is absent from the
minor’s residence for the purpose of evading the parent or who is otherwise

missing from the minor’s usual place of abode without the consent of the

parent;

(5) order the minor committed to the department for placement in ar

adventure based education program established under AS 47.21.020 with conditions

the court considers appropriate concerning release upon satisfactory completion of the

program or commitment under (1) of this subsection if the program is not satisfactorily

completed;

7(JUD)
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(6) in addition to an order under (1) - (5) of this subsection, if the
delinquency finding is based on the minor's violation of AS 11.71.030(a)(3) or
11.71.040(a)(4), order the minor to perform 50 hours of community service; for
purposes of this paragraph, "community service" includes work

(A) on a project identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or
traditional village council, would benefit persons within the city or village who
are elderly or disabled; or

(7) in addition to an order under (1) - (6) of this subsection, order the
minor’s parent or guardian to comply with orders made under AS 47.12.155, including
participation in treatment under AS 47.12.155(b)(1).

* Sec. 3. AS 47.12.400 is amended by adding a new subsection to read:

(9) A member of the board of directors of a nonprofit corporation obtaining

recognition from the commissioner to serve as a youth court under this section is
immune from suit in a civil action based upon a proceeding or other official act
performed in good faith as a member of the board. Employees and volunteers of a
youth court are immune from suit in a civil action based on a proceeding or other i
official act performed in their capacity as employees or volunteers, except in cases of
wilful or wanton misconduct. A youth court is immune from suit in a civil ac ion
based on a proceeding or other official act performed by its employees, volunteers, or
members of its board of directors, except in cases of wilful cr wanton misconduct by |
its employees or volunteers or in cases of official acts performed in bad faith by =
me -fibers of the board.
*Sec. 4. AS 47.12 is amended by adding a new section to read:
Article 3A. Community Dispute Resolution Centers.

Sec. 47.12.450. Community dispute resolution centers for matters involving
minors, (a) An entity organized for the purpose of providing community mediation
services may establish and operate a community dispute resolution center to resolve
disputes between minors who are alleged to have committed offenses and the victims

of those offenses.

(b) The commissioner may recognize an entity organized for the purpose of

-5- CSHB 7(JUD)
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providing community mediation services as a community dispute resolution center to
serve as a center to resolve disputes between minors and victims. Before extending
recognition under this subsection, the commissioner shall determine that the bylaws of
the entity set out standards and procedures )

(1) for filing requests for dispute resolution services with the center and |
for scheduling mediation sessions participated in by the parties to the dispute;

(2) to ensure that each dispute mediated meets the criteria for
appropriateness for mediation and for rejecting disputes that do not meet the criteria;

(3) for giving notice of time, place, and nature of the mediation session
to the parties, and for conducting mediation sessions that comply with the provisions
of this section;

(4) to ensure that participation by all parties is voluntary;

(5) for obtaining referrals from public and private bodies;

(6) for providing mediators who, during the dispute resolution process,
may not make decisions or determinations of the issues involved, but who shall
facilitate negotiations by the participants themselves to achieve a voluntary resolution
of the issues;

(7) for communicating to the agency making a referral under
AS 47.12.040(a)(1)(A) or the court making a referral under AS 47.12.120(b)(4)(A), as
appropriate, the following:

(A) notice that the minor and victim have been unable to enter
into a written agreement under (d)(2) of this section or that the minor or victim
has withdrawn from mediation as authorized by (f) of this section;

(B) notice that the minor and victim have entered into a written
agreement under (d)(2) of this section; the center shall transmit a copy of the
agreement to the agency or the court, as appropriate;

(C) notice that the minor has failed to perform fully the minor’s
obligations under the written agreement under (d)(2) of this section;

(D) notice that the minor has successfully completed all that is

required of the minor under the provisions of the written agreement under

(d)(2) of this section; and

7(JUD) 6
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(8) for informing and educating the community about the communit
dispute resolution center and encouraging the use of the center’s services in appropriate
cases.

(c) A center established under this section shall provide dispute resolution
services between a minor who has committed an offense and who, because of the
commission of the offense, may be alleged to be a delinquent minor under i
AS 47.12.020, and a person who was a victim of that offense. The center shall !
provide dispute resolution services either without charge to a participant or for a fee
that is based on the participant’s ability to pay.

(d) In conducting a dispute resolution process under this section, a center shall j
require that

(1) the minor and the victim enter into a written agreement that
expresses the method by which they shall attempt to resolve the issues in dispute; and

(2) at the conclusion of the dispute resolution process, the minor and !
the victim enter into a written agreement that sets out the settlement of the issues and
the future responsibilities, if any, of each party.

(e) Except for a notice or a communication described in (b)(7) of this section,
all memoranda, work notes or products, or case files of centers established under this
section are confidential and privileged and are not subject to disclosure in any judicial
or administrative proceeding unless the court or administrative tribunal determines that
the materials were submitted by a participant to the center for the purpose of avoiding
discovery of the material in a subsequent proceeding. Any communication relating to
the subject matter of the resolution made during the resolution process by a participant,
mediator, or another person is a privileged communication and is not subject to
disclosure in a judicial or administrative proceeding unless all parties to the
communication waive the privilege. However, privilege and limitation on evidentiary
use set out in this subsection do not apply to a communication of a threat that injury
or damage may be inflicted on a person or on the property of a party to the dispute
to the extent the communication may be relevant evidence in a criminal matter.

(0 A minor or a victim who enters a dispute resolution process at a center

established under this section may revoke consent, withdraw from dispute resolution,

7- CSHB 7(JUD)
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and seek judicial or administrative redress before reaching a written resolution
agreement. The withdrawal must be in writing. If a minor or a victim withdraws from
dispute resolution, a legal penalty, sanction, or restraint may not be imposed upon the
person for that withdrawal.

(g) A center established under this section may seek and accept contributions
and any other available money and may expend the money to carry out the purposes
of this section.

(h) A member of the board of directors of a community dispute resolution
center is immune from suit in a civil action based upon a proceeding or other official
act performed in good faith as a member of the board. Employees and volunteers of
a community dispute resolution center are immune from suit in a civil action based on
a proceeding or other official act performed in their capacity as employees or
volunteers, except in cases of wilful or wanton misconduct. A center is immune from
suit in a civil action based on a proceeding or other official act performed by its
employees, volunteers, or members or its board of directors, except in cases of wilful
or wanton misconduct by its employees or volunteers or in cases of official acts
performed in bad faith by members of the board.

(i) In this section, "center" means a community dispute resolution center.

7(JUD) 8-
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 7
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE PORTER

Introduced:
Referred:

A BILL
FOR AN ACT ENTITLED
"An Act authorizing establishment of community dispute resolution centers to
foster the resolution of disputes between juvenile offender and their victims, and
providing immunity from civil suits for youth courts and for members of the

boards of directors, employees, volunteers, and members of youth courts.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.35 is amended by adding a new section to read:

Sec. 22.35.020. Recognition of community dispute resolution centers for
matters involving minors. The administrative director may recognize an entity
described in AS 47.12.450(a) as a community dispute resolution center to serve as a
center to resolve disputes between minors and victims. Before extending recognition
under this section, the administrative director shall determine that the bylaws of the
entity set out standards and procedures that meet the requirements of AS 47.12.450(b).

* Sec. 2. AS 47.12.040(a) is amended to read:

(a) Whenever circumstances subject a minor to the jurisdiction of this chapter,

-1- SSHB 7
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the court shall
(D provide, under procedures adopted by court rule, that, for a minc

who is alleged to be a delinquent minor under AS 47.12.020, a state agency shall make
a preliminary inquiry to determine if any action is appropriate and may take
appropriate action to adjust the matter without a court hearing; if, under this paragraph,

(A) the state agency makes a preliminary inquiry and take
appropriate action to adjust the matter without a court hearing, the minor may
not be detained or taken into custody as a condition of the adjustment and,
subject to AS 47.12.060, the matter shall be closed by the agency if the minor
successfully completes all that is required of the minor by the agency in the
adjustment; in a municipality or municipalities in which a youth court has been
established under AS 47.12.400, adjustment of the matter under this paragraph
may include referral to the youth court; if a community dispute resolution
center has been established under AS 47.12.450(a) and has obtained
recognition under AS 22.35.020 or AS 47.12.450(b), adjustment of the
matter under this paragraph may include use of the services of the
community dispute resolution center:

(B) the agency concludes that the matter may not be adjusted
without a court hearing, the agency may file a petition under (2) of this
subsection setting out the facts; or

(2) appoint a competent person or agency to make a preliminary inqui
and report for the information of the court to determine whether the interests of the
public or of the minor require that further action be taken; if, under this paragraph, the
court appoints a person or agency to make a preliminary inquiry and to report to it,
then upon the receipt of the report, the court may informally adjust the matter without
a hearing, or it may authorize the person having knowledge of the facts of the case to
file with the court a petition setting at the facts; if the court informally adjusts the
matter, the minor may not be detained or taken into the custody of the court as a

condition of the adjustment, and the matter shall be closed by the court upon

adjustment.

* Sec. 3. AS 47.12.120(b) is amended to read:

SSIIB 7
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(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time
not to exceed two years or in any event extend past the day the minor becomes 19
years of age, except that the department may petition for and the court may grant in
a hearing (A) two-year extensions of commitment that do not extend beyond the
minor's 19th birthday if the extension is in the best interests of the minor and the
public; and (B) an additional one-year period of supervision past age 19 if continued
supervision is in the best interests of the person and the person consents to it; the
department shall place the minor in the juvenile facility that the department considers
appropriate and that may include a juvenile correctional school, juvenile work camp,
treatment facility, detention home, or detention facility; the minor may be released
from placement or detention and placed on probation on order of the court and may
also be released by the department, in its discretion, under AS 47.12.260;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor's parents, guardian, or a suitable person; if the
court orders the minor placed on probation, it may specify the terms and conditions
of probation; the probation may be for a period of time not to exceed two years and
in no event to extend past the day the minor becomes 19 years of age, except that the
department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend
beyond the minor’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if
the continued superv ision is in the best interests of the person and the person
consents to it;

(3) order the minor committed to the custody of the department and
placed on probation, to be supervised by the department, and released to the minor's
parents, guardian, other suitable person, or suitable nondetention setting such as a
family home, group care facility, or child care facility, whichever the department
considers appropriate to implement the treatment plan of the predisposition report; if

the court orders the minor placed on probation, it may specify the terms and conditions

-3- SSHB 7
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of probation; the department may transfer the minor, in the minor's best interests, from
one of the probationary placement settings listed in this paragraph to another, and the
minor, the minor's parents or guardian, and the minor's attorney are entitled to
reasonable notice of the transfer; the probation may be for a period of time not to
exceed two years and in no event to extend past the day the minor becomes 19 years
of age, except that the department may petition for and the coun may grant in a

hearing
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(A) two-year extensions of commitment that do not extend
beyond the minor’s 19th birthday if the extension is in the best interests of the

minor and the public; and
(B) an additional one-year period of supervision past age 19 if >
the continued supervision is in the best interests of the person and the person

consents to it;

(@) order the minor and the minor’s parent to make suitable restitutior
in lieu of or in addition to the court’s order under (1), (2), or (3) of this subsection;

under this paragraph,

(A) except as provided in (B) of this paragraph, the court may
not refuse to make an order of restitution to benefit the victim of the act of the
minor that is the basis of the delinquency adjudication; under this
subparagraph, the court may require the minor to use the services of a
community dispute resolution center that has been recognized bv the
administrative director of the Alaska Court System under AS 22.35.020 or
bv the commissioner under AS 47.12.450(b) to resolve anv dispute between
the minor and the victim of the minor’s offense as to the amount of or
manner of payment of the restitution: and

(B) the court may not order payment of restitution by the parent
of a minor who is a runaway or missing minor for an act of the minor that was
committed by the minor after the parent has made a report to a law
enforcement agency, as authorized by AS 47.10.141(a), that the minor has run
away or is missing; for purposes of this subparagraph, "runaway or missing

minor" means a minor who a parent reasonably believes is absent from the

-4
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minor’s residence for the purpose of evading the parent or who is otherwise

missing from the minor’s usual place of abode without the consent of the

parent;

(5) order the minor committed to the department for placement in an
adventure based education program established under AS 47.21.020 with conditions
the court considers appropriate concerning release upon satisfactory completion of the
program or commitment under (1) of this subsection if the program is not satisfactorily
completed;

(6) in addition to an order under (1) - (5) of this subsection, if the
delinquency finding is based on the minor’s violation of AS 11.71.030(a)(3) or
11.71.040(a)(4), order the minor to perform 50 hours of community service; for
purposes of this paragraph, "community service" includes work

(A) on a project identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or
traditional village council, would benefit persons within the city or village who
are elderly or disabled; or

(7) in addition to an order under (1) - (6) of this subsection, order the
minor’s parent or guardian to comply with orders made under AS 47,12.155, including
participation in treatment under AS 47.12.155(b)(1).

* Sec. 4. AS 47.12.400 is amended by adding a new subsection to read:

(9) A member of the board of directors of a nonprofit corporation obtaining
recognition from the commissioner to serve as a youth court under this section is
immune from suit in a civil action based upon a proceeding or other official act
performed in good faith as a member of the board. Employees and volunteers of a
youth court are immune from suit in a Jvil action based on a proceeding or other
official act performed in their capacity as employees or volunteers, except in cases of
wilful or wanton misconduct. A youth court is immune from suit in a civil action
based on a proceeding or other official act performed by its employees, volunteers, or
members of its board of directors, except in cases of wilful or wanton misconduct by
its employees or volunteers or in cases of official acts performed in bad faith by

members of the board.

5. SSHB 7
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* Sec. 5. AS 47.12 is amended by adding a new section to read:

SSHB 7

Article 3A. Community Dispute Resolution Centers.

Sec. 47.12.450. Community dispute resolution centers for matters involving
minors, (a) An entity organized for the purpose of providing community mediation
services may establish and operate a community dispute resolution center to resolve
disputes between minors who are alleged to have committed offenses and the victims
of those offenses.

(b) The commissioner may recognize an entity organized for the purpose of
providing community mediation services as a community dispute resolution center to
serve as a center to resolve disputes between minors and victims. Before extending
recognition under this subsection, the commissioner shall determine that the bylaws of
the entity set out standards and procedures

(1) for filing requests for dispute resolution services with the center and
for scheduling mediation sessions participated in by the parties to the dispute;

() to ensure that each dispute mediated meets the criteria for
appropriateness for mediation and for rejecting disputes that do not meet the criteria;

(3) for giving notice of time, place, and nature of the mediation session
to the parties, and for conducting mediation sessions that comply with the provisions
of this section;

(4) to ensure that participation by all parties is voluntary;

(5) for obtaining referrals from public and private bodies;

(6) for providing mediators who, during the dispute resolution process,
may not make decisions or determinations of the issues involved, but who shall
facilitate negotiations by the participants themselves to achieve a voluntary resolution
of the issues;

(7)  for communicating to the agency making a referral under

AS 47.12.040(a)(1)(A) or the court making a referral under AS 47.12..120(b)(4)(A), as

appropriate, the following:
(A) notice that the minor and victim have been unable to enter

into a written agreement under (d)(2) of this section or that the minor or victim

has withdrawn from mediation as authorized by (0 of this section;

6-
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(B) notice that the minor and victim have entered into a written
agreement under (d)(2) of this section; the center shall transmit a copy of the
agreement to the agency or the court, as appropriate;

(C) notice that the minor has failed to perform fully the minor’s
obligations under the written agreement under (d)(2) of this section;

(D) notice that the minor has successfully completed all that is
required of the minor under the provisions of the written agreement under

(d)(2) of this section; and

(8) for informing and educating the community about the community

dispute resolution center and encouraging the use of the center’s services in appropriate
cases.

(c) A center established under this section shall provide dispute resolution
services between a minor who has committed an offense and who, because of the
commission of the offense, may be alleged to be a delinquent minor under
AS 47.12.020, and a person who was a victim of that offense. The center shall
provide dispute resolution services either without charge to a participant or for a fee
that is based on the participant’s ability to pay.

(d) In conducting a dispute resolution process under this section, a center shall
require that

(1) the minor and the victim enter into a written agreement that
expresses the method by which they shall attempt to resolve the issues in dispute; and

(2) at the conclusion of the dispute resolution process, the minor and
the victim enter into a written agreement that sets out the settlement of the issues and
the future responsibilities, if any, of each party.

(e) Except for a notice or a communication described in (b)(7) of this section,
all memoranda, work notes or products, or case files of centers established under this
section are confidential and privileged and are not subject to disclosure in any judicial
or administrative proceeding unless the court or administrative tribunal determines that
the materials were submitted by a participant to the center for the purpose of avoiding
discovery of the material in a subsequent proceeding. Any communication relating to

the subject matter of the resolution made during the resolution process by a participant,

7- SSHB 7
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mediator, or another person is a privileged communication and is not subject to
disclosure in a judicial or administrative proceeding unless all parties to the
communication waive the privilege. However, privilege and limitation on evidentiary
use set out in this subsection do not apply to a communication of a threat that injury
or damage may be inflicted on a person or on the property of a party to the dispute
to the extent the communication may be relevant evidence in a criminal matter.

() A minor or a victim who”jurtfarHyjbnters a dispute resolution process at
a center established under this section may revoke consent, withdraw from dispute
resolution, and seek judicial or administrative redress before reaching a written
resolution agreement. The withdrawal must be in writing. If a minor or a victim
withdraws from dispute resolution, a legal penalty, sanction, or restraint may not be
imposed upon the person for that withdrawal.

(g) A center established under this section may seek and accept contributions
and any other available money and may expend the money to carry out the purposes
of this section.

(h) A member of the board of directors of a community dispute resolution
center is immune from suit in a civil action based upon a proceeding or other official
act performed in good faith as a member of the board. Employees and volunteers of
a community dispute resolution center are immune from suit in a civil action based on
a proceeding or other official act performed in their capacity as employees or
volunteers, except in cases of wilful or wanton misconduct. A center is immune from
suit in a civil action based on a proceeding or other official act performed by its
employees, volunteers, or members or its board of directors, except in cases of wilful
or wanton misconduct by its employees or volunteers or in cases of official acts
performed in bad faith by members of the board.

(i) In this section, "center" means a community dispute resolution center.

8-
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Date: January 24, 1997 a

From: Representative Porte”]

To: Judiciary Committee, Attn:v Lisa

Subject: Witness List for HB 7 hearing, January 31, 1997

Appearing in Anchorage LIO ,

Susanne DiPietro (907) 279-2526
Alaska Judicial Council

Dr. Patrick M, Cunningham, DSW (907) 786-1724
UAA

Kathleen Anderson (907) 345-3801
Alaska Dispute Settlement Association

Janice Lienhart (907) 278-0977
Victims for Justice

Ralph Samuels (907) 243-2485
Youth Courts

In Juneau Committee Room

Angela Salerno 586-4438
National Association of Social Workers
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background of similar unprovoked and seri-
ous acts of violence, unsuccessful efforts at
rehabilitation, and similarity between current
and past misconduct.

2. Criminal l.sw e=>U34(3)

Whether sentencing judge erred in im-
posing current sentences consecutive to time
defendant received upon revocation of his
parole was not properly before Court of Ap-
peals, where no action on defendant's parole
had been taken at time of sentencing hear-
ing, nnd Parole Board's subsequent action
was not matter of record.

Thomas J. Meyer, Asst. Public Defender,
Juneau, and John B. Salemi, Public Defend-
er, Anchorage, for appellant.

Richard Svobodny, Dist. Atty. and Bruce
M. Bbtelho. Atty. Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and
MANNHEIMER, JJ.

OPINION

BRYNER, Chief Judge.

David V. Evenson was convicted in 1991 of
three counts of assault in tho second degree
in violation of AS 11.41.210(a)(2). The con-
victions were for three sep"rate alcohol-relat-
ed incidents in which Evenson engaged in
unprovoked attacks against other people and
inflicted serious physical injuries upon them.
Although a first felony offender for presump
tive sentencing purposes, Evenson had an
extensive misdemeanor record and a juvenile
history that included adjudications for felony-
level assaultive misconduct. Pursuant to the
terms of a sentencing agreement, Evenson
received consecutive sentences of two years
with one year suspended for the three as-
saults. Evenson served the unsuspended
portion of his sentences and, upon release
from prison in November 1993, was simulta-
neously placed under parole and probation
supervision. Evenson's conditions of proba-
tion required him to comply with all laws and
prohibited him from consuming alcoholic bev-
erages or entering bars.

On November 25. 1993, less than two
weeks after his release from prison, Evenson

was cited for driving without a license; he
was convicted of the offense on December 9,
1993, Soon thereafter, he began consuming
alcohol regularly. On January 26, 1994, Ev-
enson entered the Imperial Bar in Juneau
and tried to start i quarrel with another
man; the man attempted to ignore Evenson
and ultimately left the bar to avoid a confron-
tation. Several hours later. Evenson encoun-
tered the same man in a restaurant With-
out provocation or warning, Evenson struck
the man in the face with his fist, inflicting a
one and one-half inch cut over the man's
eyebrow.

As a result of these incidents, Superior
Court Judge Larry R. Weeks revoked Even-
son's probation. On each of Evenson's sec-
ond-degree iLssault convictions, the judge im-
posed six months of the one-year term that
had originally been suspended. Evenson
also entered a no contest plea to a class A
misdemeanor charge of fourth-degree assault
for the January 26 incident Judge Weeks
sentenced Evenson to six months for that
offense. Judge Weeks ordered Evenson to
serve all of these sentences consecutively, for
a total of two years' additional incarceration.
Evenson appeals, contending that his com-
posite sentence is excessive.

[1] In arguing that his sentence is exces-
sive, Evenson virtually ignores the offenses
for which he was on probation; instead, he
foeuses exclusively on the conduct that led to
the revocation of his probation. Evenson
maintains that, because he received Six
months' incarceration for his new misde-
meanor assault, "[tjhe court's imposition of
another year and a half for essentially the
same conduct went too far."

This argument misses the point: the addi-
tional time Evenson received upon revocation
of his probation constitutes punishment for
his 1991 felony convictions, not for his more
recent misdemeanor conviction;

Because a sentence imposed upon revo-
cation of probation constitutes punishment
for the defendant's original offense, the
length of the sentence ultimately imposed
must he appropriate to the nature and
circumstances of the original offense.

R.I. v. STATE

Alaska 683

ClleuS94 P.2d 683 IAluluApp. 1995)

Toney v. State, 785 P.2d 902, 903 (A|3.Ska
App.1990).

For this reason, in imposing sentence upon
revocation of Evenson's probation, Judge
Weeks was required to consider, not just
Evenson's current conduct, but rather

all available sentencing evidence, including
information concerning the defendant's
background, the seriousness of the original
offense, the nature of the defendant's con-
duct while on probation, and the serious-
ness of the violations that led to the revo-
cation. As in all other sentencing proceed-
ings, relevant information must be evaluat-
ed in light of the sentencing criteria articu-
lated in siate T. Clmney. 477 P.2d 441,
443-) - (Alasku 1970).

1d. (internal citations omitted).

[2] In the present case, Judge Weeks
properly considered the totality of the sen-
tencing evidence in light of the chancy crite-
ria. Thejudge concluded, despite Evenson's
assurances to the contrary, that a substantial
additional sentence was necessary to serve
the purposes of deterrence, community con-
demnation, and protection of the public. Giv-
en the seriousness of the three separate felo-
nies for which Evenson was convicted, Even-
son's extensive background of similar unpro-
voked and serious acts of violence, the sub-
stantial efforts that have unsuccessfully been
devoted to Evenson's rehabilitation, and the
disturbing similarity of Evenson's current
and past misconduct Judge Weeks' sentenc-
ing decision seems remarkable, not in its
harshness, but rather in its moderation and
restraint.l

Having independently reviewed the entire
sentencing record, we conclude that the sen-
tence imposed below was not clearly mistak-

I Evenson attempts to evpund his sentence op*
Real to include consideration of additional time
e evidently received upon revocation of itis pa-
role. Evenson maintains that Judge Weeks erred
in imposing_the current Sentences consecutively
to the lime Evenson received upon revocation ol
Ills parnie. However, no action on Evensons
parole hod been taken at the lime of his sentenc-
ing hearing in the prescm ease, and the parole
board's subsequent action is not a mailer of
record_here. Judge Weeks did not expressly
order Evenson's sentences in ihe currenl case io
be served cither concurrently with or consccu-

gN. McClain v. State, 519 P.2d 811, 813-14
(Alaska 1974).

The sentences are AFFIRMED.

R.I., Appellant,
V.
STATE of Alaska, Appellee.
No. A-5130.
Court of Appeals of Alaska.
May 12, 1995.

After juvenile was adjudicated delin-
quent and ordered to make restitution, the
Superior Court, Fourth Jutiieial District,
Fairbanks. Mary E. Greene later revoked
probation and entered civil judgment in
amount of unpaid restitution. Appeal was
taken. The Court of Appeals, Mannheimer,
J., held that even though delinquent minor
could evade restitution order by waiting until
he became “too old" for court to take action
against him, court lacked authority to issue
civil judgment ordering payment of restitu-
tion in connection with delinquency matter.

Reversed.

lively (o any additional time that miﬁht result
from revocation of his parole by the parole
board. Evenson has failed to present any au-
thority indicating that Judge Weeks had discre-
tion to preempt subsequent actions of the parole
board by orderin% the current sentences to be
served concurrently with additional time result-
ing from parole proceedings that had not vet
been completed. Under the circumstances, we
agree with the state that Evenson's aiguments
concerning the parole board’s actions are not
properly before this court.



L Criminal Law 0="120S.4(2)
Infants <"=224
In both criminal eases and juvenile de-
linquency cases, superior court has authority
to order thut defendant pay restitution.

2. Criminal Law <3=982.5(2), 1208.4(2)

Sentencing court can order convicted de-
fendant to pay restitution either as indepen-
dent component of sentence or as condition
of defendant's probation. AS 12.55.045(a),
12.55.100(a)(2).

3. Infants <=221
In juvenile delinquency cast, superior
court can order restitution in lieu of or in
addition to other authorized dispositions. AS
47,10.080(b)(-3).
4. Criminal Law c=1208.4(2)
Infants <*=224
Statutes allowing for imposition of resti-
tution for criminal cases and juvenile delin-
quency cases do not authorize sentencing
court to issue civil judgment in favor of crime
victim for amount of damage or loss Inflicted
by either adult or juvenile defendant. AS
47.10.010 et seq.

5. Infants 0=221

Superior Court lacks authority to enter
civil judgment in juvenile case in favor of
intended  recipient of restitution.  AS
47.10.010 et seq.

0. Criminal Law e=977(l)

Legislation, and not inherent judicial
power is source of court's sentencing authori-
ty.

7. Criminal Law <*=982.5(1)

While court has wide discretion in set-
ting conditions of defendant's probation,
court must have legislative authorization be-
fore imposing conditions that fundamentally
alter defendant's status as probationer.

8. Infants 0223.1

In juvenile delinquency casas, superior
court's authority to impose particular types
of disposition in juvenile case is granted by
and governed by legislation.

I. Under AS 47.10.100(a). die superior courts

9, Infants 0223.1

Superior court may not issue civil judg-
ment in favor of crime victim as part of
juvenile disposition, despite superior court's
broad, inherent power to fashion disposition-
al orders In juvenile cases.

J. John Franich, Asst. Public Advocate,
Fairbanks, and Brant McGee, Public Advo-
cate, Anchorage, for appellant.

D.  Rebecca Snow, Asst. Atty. Gen., Fair-

banks, and Bruce M. Botclho, Atty. Gen,
Juneau, for appellee.

Before BRYNER, C.J., and COATS and
MANNHEIMER, JJ.

OPINION

MANNHEIMER, Judge.

R.I. was adjudicated a juvenile delinquent
under AS 47.10.0S0(a). As one of the condi-
tions of his probation, he was ordered to
make restitution in the amount of $3,018.83.
Later, because of various violations of his
probation (including failure to make restitu-
tion), the superior court i'evoked R.L's pro-
bation and institutionalized him. In addition,
the court entered a civil judgement against
R.I fin favor of the victims of his crimes) for
the amount of the unpaid restitution.

R.I. appeuls this last aspect of the superior
court's dispositional order. He contends that
the superior court, by entering the civil
judgement against him, in effect increased
the severity of his sentence and thus violated
the double jeopardy clauses of the federal
and state constitutions. We asked the par-
ties to brief a related issue: whether the
superior court Lad the authority to convert
the unpaid restitution into a civil judgement.
After consideration of the supplemental
briefing, we now hold that the superior court
lacked authority to convert the restitution
order into u civil judgement

The superior court's decision to issue a
civil judgement against R.I. was apparently
prompted by the fact that the court's juris-
diction over R.l. was about to end.l The

jurisdiction over a juvenile ends w)ell the juve-

K.I. v. STATE
Cite 51894 P.Zd 68] IAlaska App. |5'1)

court wished to ensure that R.I. eventually
paid the restitution, even if payment did not
occur until after R.1.'s release from juvenile
supervision.  However, in attempting to
achieve this goal, the court acted beyond its
legal powers.

[1-31 In both criminal eases and juvenile
delinquency cases, the legislature has autho-
rized the superior court to order a defendant
to pay restitution. In criminal prosecutions,
a sentencing court can order a convicted
defendant to pay restitution either as an
independent component of the defendant's
sentence, sec as 12.55.045(a), or as a condi-
tion of the defendant's probation, see As
12.55.100(a)(2). And in juvenile cases, AS
47.10.080(b)(4) authorizes the superior court
to order restitution "in lieu of or in addition
to" the dispositions authorized by AS
47.10.080(b)(1)-(b)(3).

[4,51 These statutes, however, do not au-
thorize a sentencing court to issue a civil
judgement in favor of a crime victim for the
amount of damage or loss inflicted by an
adult or juvenile defendant.2 More specifi-
cally, no provision of AS 47.10 gives the
superior court the authority to enter civil
judgement in a juvenile case in favor of the
intended recipient of restitution. This lack
of statutory authority determines the out-
come of R.I.'s appeal.

(6,71 In the realm of criminal law, the
Alaska Supreme Court lias repeatedly held
that legislation, not inherent judicial power,
is the source of a court's sentencing authori-
ty. The legislature sets the maximum, mini-
mum. and presumptive terms of imprison-
ment for crimes. see xelt v. state, (>42 P.2d
1361, 1368 (Alaska App.I!)S2), (citing several
Alaska cases "which have explicitly recog-
nized the authority of the legislature in the
area of fixing criminal sentences"), The leg-
islature decrees whether a defendant's sen-

nilc reaches Ins or her nineteenth birthday (or.
with the child's convent. Ins or her twentigth
binhdavl. stn- v. T.Il., 360 P'd 1286. I'SS
(Alaska App.1993).

2. We note that, in criminal prosecutions, the
legislature has authorized crime victims to pur.
ste execution upon a restitution order as If it
ssere a civil judgement in their lavor. Alaska
Statute 12.55°05Ttell provides:

Alaska 685

tence may be s.isrended in whole or in part.
Pete v. State, 379 P.2d 625. 626 (Alaska 1963)
(a court lias no inherent power to suspend a
sentence of Imprisonment and place a defen-
dant on probation: such authority must be
granted by the legislature). The legislature
determines what length of probation may be
impOSEd. Gtr.izates v. State, 608 P.2d 23, 25-
26 (Alaska 1980); Jackson v. state, 541 P.2d
23, 25 (Alaska 1975) (when a defendant’s
sentence of imprisonment is suspended and
the defendant is placed on probation, the
defendant's total period of probation may nut
exceed the 5-year period specified in AS
12.55.090(c)); Ticdevmn v. state, 576 P.2tl
114,116 n. 11 (Alaska 1978) (because a differ-
ent statute (AS 12.55.085(a)) governs proba-
tion when a defendant receives a suspended
imposition of sentence (SIS), the 5-ycar limi-
tau'on does not apply; rather, SIS probation
is limited to the same number ofyears as the
maximum sentence of imprisonment for the
crime). And, while a court has wide discre-
tion in setting the conditions of a defendant’s
probation, a court must have legislative au-
thorization before imposing conditions that
fundamentally alter a defendant's status as a
"probationer” (that is, someone who is re-
leased from custody upon his or her promise
to abide by certain conditions). whittiesey v.
state. 626 P.2d 1066, 1067 (Alaska 19NO);
Bayne v. State. 556 P.2d 1250, 1251 (Alaska
1978) (absent explicit legislative authoriza-
tion, a court may not impose imprisonment
as a condition of probation). see Brown .
state, 559 P.2d 107, 110 (Alaska 1977) (be-
cause AS 12.55.100(a)(1) authorizes a court to
impose a fine as a condition of probation, a
sentencing coun can order a defendant to
pay a fine as a condition of probation even
when the underlying crime is punishable by
imprisonment unly).

[81 In juvenile cases, the supreme court
lias followed the same rule; the superior

The stale may enforce payment ol a fine ami
(a) restitution recipient may enforce pasment
ol a restitution order against a delcndam tin-
der AS 09.35 as tl the order ssere a civil
tudgtucnt enforceable by execution. This sub*
section does not limn the authoritr ol the coujt
to te_nforce fines and orders of [esliltttion lo
victims.



court's authority to impose particular types
of disposition in ajuvenile case is granted by
and governed by legislation. in re e.m.D.,
'190 P.2d 658 (Alaska 1971). In e.m.o., the
superior court found a minor to be a "child in
need of supervision" under former AS
'17.10.290(7) (a status that is now termed
“"child in need of aid" under AS
47.10.010(a)(2)). Based on this finding, the
superior court ordered E.M.D. to be institu-
tionalized "in a correctional or detention fa-
cility ... until released therefrom upon a
showing ... that the minor has completed a
program of rehabilitation and has been ame-
nable thereto”. e.m.o., 490 P.2d at 659.

The minor appealed, contending that the
superior court had exceeded its authority
when it ordered her to be institutionalized.
E.M.D. argued that the legislature had au-
thorized institutionalization only for delin-
quent minors, not for children in need of
supervision. The supreme court agreed:

Alaska's pertinent statutory provisions and
procedural rules distinguish between cate-
gories of children Of controlling sig-
nificance here is that each class or catego-
ry mandates distinct differences regarding
the permissible content of any dispositional
order the trial court can enter.

Study of our children's laws leads to the
conclusion that the legislature has autho-
rized institutionalization only where the
child is found to he a delinquent minor....
[Tihe only instance under our children's
laws authorizing institutionalization or in-
carceration is when the child has violated
the laws of the stato[.J Since the runuway
child in the case at bar was found to be a
child in need of supervision, not a delin-
quent minor, no legal basis existed for her
Incarceration.

e.m.n.. 490 P.2d at 659-660.

Attempting to avoid this result, the State
ine.m.o. argued that the superior court was
not bound by the literal terms of AS 47.10.
The Suite contended that, “in light of the
legislature's broad policy declaration [that]
protection of children is the paramount pur-
pose (of the] laws pertaining to children's
courts”, the superior court should be deemed
to enjoy broad power to fashion dispositions
different from, or in addition to, the ones

specifically listed in AS 47.10.080. 4. at 660.
The supreme court rejected this argument:

[W1e recently held that the benevolent so-
cial theory supposedly underlying chil-
dren's court [legislation] does not fumish
justification for dispensing with constitu-
tional safeguards [citing rR.L.11 v. Slate,
487 P.2d 27, 30-31 (Alaska 1971) (a child
alleged to be a delinquent minor is entitled
to a trial byjury) ]. [In] the case at bar, it
is equally appropriate to note that notions
of benevolent protective policies cannot be
used to validate departures from positive
law relating to the adjudicative and dispos-
itive phases of children's proceedings.

e.m.D., 490 P.2d at 660.

[9J Returning to the present case, n,
provision of AS 47.10 authorizes the superior
court to issue a civil judgement in favor ofa
crime victim as part of ajuvenile disposition.
The State attempts to deal with this lack of
statutory authority by asserting that, in chil-
dren’s cases, the superior court enjoys broad,
inherent power to fashion dispositional or-
ders. The State reasons that there was no
need for the legislature to specify the superi-
or court's power to convert a restitution or-
der to a civil judgement in children’s cuses
because the superior court has “broad dispo-
sitional discretion" to pursue any mode of
enforcing its judgement.

This is essentially the same argument that
the supreme court rejected in e.m.o.. The
superior court does not have unfettered dis-
positional power in children's cases; rather,
the court's authority arises from, and is limit-
ed by, statute. The legislation defining the
superior court's authority in juvenile cases
does not authorize the court to enter civil
judgement in favor of a crime victim or con-
vert a previously-entered restitution order
into a civil judgement. Because no provision
of AS 47.10 confers this power on the superi-
or court, we hold that the superior court
lacked the authority to convert the restitu-
tion portion of its dispositional order into a
civil judgement against R.1.,

The State contends that, if the superior
court lacks tile power to convert its restitu-
tion orders to civil judgements, then delin-

%

ctteu 104 120 ess (Alailce App.  1993)

quent minors might evade the court's orders
"simply by waiting to get too old" for the
court to take action against them. Neverthe-
less, as the State's brief in e.m.p. recog-
nized, courts must not exceed their granted
powers “even where ... the factual circum-
stances cry out for a disposition beyond the
fingertips  of the [sentencing] court".
e.m.n.. 490 P.2d at 660-61 n. 10.

The contested portion of the superior
court's judgement is REVERSED.
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not entitled to substitute itsjudgment for the
arbitrator's on this matter. Rather, the low-
er court should have applied a presumption
of arhitrability, and reviewed for reasonable-
ness the arbitrator's decision that the dispute
was arbitrable. We hold that the arbitrator
could have reasonably concluded that Ebas-
co’s failure to submit Ahtna's claim breached
obligations that arose while the JVA was in
effect. Consequently, the superior court's
rejection of the tardy claim rationale is re-
versed.

IV. CONCLUSION

We REVERSE the superior court's deter-
mination that this dispute was not arbitrable,
and REMAND for consideration of Ebaseo's
AS 09.43.120(a)(4) claim.

AETNA CASUALTY & SURETY CO..
Appellant and Cross-Appclico,

V.

MARION EQUIPMENT CO.. Appellee
and Cross-Appellant.

No. 1205.
Supreme Court of Alaska.
May 19. 1995.

Insurer, which had provided defense to
and settled claim against construction con-
tractor following accident in which subcon-
tractor's employee’s arm was crushed by
hoist component at shopping mall construc-
tion site, brought indemnity claim against
hoist lessor pursuant to indemnity provision
of equipment lease between lessor ami con-
tractor. The Superior Court, Third Judicial
District, Dana A. Fabe, J.. granted summary
judgment for lessor, and insurer appealed
and lessor cross-appealed. The Supreme
Court, Moore. C.J., hold Mat; 11) antiindem-
nity statute governing agreements “con-
tained in, collateral to. or affecting” construc-

tion contracts applied to the hoist lease and
forbade insurer's indemnity claim, and (2)
trial court did not abuse its discretion in
awarding lessor 20% of its attorney's fees as
prevailing party.

Affirmed.

1 Judgment e=185(f>)

Movant is entitled to summary judgment
if, drawing ull reasonable inferences in favor
of nonmovant, record fails to disclose genuine
issue of material fact and movant is entitled
to judgment as matter of law.

2. Appeal and Error 0893(1)

Interpretation of statute presents ques-
tion of law, which Supreme Court reviews de
novo.

3. Indemnity ©3

Anti-indemnity statute governing agree-
ments “contained in, collateral to, or affect-
ing" construction contracts applied to hoist
lease between equipment lessor and con-
struction contractor, where lease contained
prevision obligating lessor to indemnify con-
tractor for claims arising out of, in connec-
tion with or Incident to lessor's performance
thereunder, and contained other provisions
designating hoist's use in shopping mall con-
struction project; such reading of anti-in-
demnity statute was consistent with legisla-
tive goal of increasing safety at construction
sites.  AS -15.-15.900.

L Indemnity C=>8

Anti-indemnity statute, which invalidates
construction-related agreements to proride
indemnity for "sole negligence and wilful
misconduct” of indemnitee or others related
to indemnitee, forbade indemnity claim
against hoist lessor, brought under provision
of its lease with construction contractor obli-
gating lessor to indemnify contractor for
claims relating to lessor's performance there-
under, following accident in which subcon-
tractor's employee's arm was crushed by

hoist component at shopping mall construc-

tion site, where jury found that lessee acted

with reckless disregard for employee's inter-

ests and safety, as such amounted to finding
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of "wilful misconduct" within meaning of
statute. AS -15.-15.900.

See publication Words nnd Phrases
fortptherjud|0|ul constructions and def-
initions.

5 Indemnity e=3

"Wilful misconduct,” within meaning of
anti-indemnity statute invalidating construc-
tion-related agreements to indemnify one for
one’s own “wilful misconduct," means voli-
tional action taken either with knowledge
that serious injury to another will probably
result, or with wanton and reckless disregard
of possible results. AS 45.-15.900.

6. Insurance 0138(1)
Liability for punitive damages is insur-
able.

7. Indemnity o s

Anti-indemnity statute, which invalidates
construction-related agreements to proride
indemnity for “sole negligence and wilful
misconduct” of indemnitee or its directly re-
sponsible agents, servants or independent
contractors, forbade indemnity claim against
hoist lessor, brought under provision of les-
sor's lease with construction contractor obli-
gating lessor to indemnify contractor for
claims relating to lessor's performance there-
under, following accident in which subcon-
tractor's employee's aim was crushed by
hoist component at shopping mall construc-
tion site, where jury found that lessee was
95% liable and employee was 5% liable for
accident, since employee's employment by
subcontractor of lessee brought hir, in addi-
tion to lessee, within category of persons for
whom indemnity is prohibited under "sole
negligence” prong of statute. AS mI5.45.90.

8. Indemnity C=912)

Trial court did not abuse its discretion in
awarding equipment lessor 20% of its attor-
ney's fees, as prevailing party in indemnity
action brought against it pursuant to indem-
nity provision in its hoist lease with construc-
tion contractor, despite lessor's contention
that enhanced award was compelled by com-
plexity of facts and issues, extremely high
monetary stakes and underlying need to vin-
dicate public policy announced in anti-indem-

nity statute. AS -15.-15900; Rules Civ.Proc.,
Rule 82.

9. Appeal and Error C=981(5)

Award of attorney's fees is reviewed for
abuse of discretion,

Mark A. Sandberg and William M. Wues-
tenfeld, Sandberg, Smith. Wuestenfeld & Co-
rey, Anchorage, for appellant and cross-ap-
pellee.

Danicl A. Geret.v, Andrew Guidi, and Don-
ald C. Thomas, Delaney, Wiles, Hayes, Reit-
man & Brubaker, Inc., Anchorage, for appel-
lee and cross-appellant.

OPINION
MOORE, Chief Justice.

. INTRODUCTION

This case requires us to determine wheth-
er an indemnity cluuse in a lease agreement
obligates Marion Equipment Company (Mar-
ion) to indemnify Aetna Casualty & Surety
Company (Aetna) for its expenses in defend-
ing and settling a suit against the Howard S.
Wright Construction Company (Wright).
The trial court granted summary judgment
in favor of Murion. We conclude that the
indemnity sought by Aetna is prohibited by
AS 45.45.900 and therefore affirm.

Il. FACTS AND PROCEEDINGS

This case arises out of an injury sustained
by James Crane, a journeyman electrician
employed by Cochran Electric Company
(Cochran). Cochran was a subcontractor
employed by Wright, the general contractor
in the construction of the Fifth Avenue Mall
in Anchorage. Crane was repairing a con-
struction hoist that was erected, operated
and maintained by Wright, and leased hy
Wright from Marion. A component of the
hoist crushed Crane's arm, which was later
amputated.

Crane sued Wright, Marion, and the hoist
manufacturer, among others. Wright ten-
dered the claim to Cochran and Marion.
Cochran accepted Wright's tender, and in
turn tendered the defense to Aetna.
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Marion was dropped from Crane's suit af-
ter winning partial summary judgment which
dismissed all negligence claims against it.
Aetna took the case to trial, where a jury
found Wright 95% liable for Crane’s injuries
and found Crane 5% comparatively negligent.
Crane won compensatory damages of $3,805,-
055 and punitive damages of $500,000. Pre-
judgment interest and attorney's fees threat-
ened to make Wright's total exposure over $7
million, and in post-trial motion practice, Aet-
na settled with Crane for $6.25 million.

The basis for the current suit is paragraph
L of the hoist lease agreement between Mar-
ion and Wright, which provided:

To the fullest extent permitted by law

(Marion) shall indemnify and save harm-

less [Wr.ght], its officers, agents, and em-

ployees from and against any and all suits,

claims, actions, losses, eosts, including at-

torney's fees, penalties, damages, and loss

of use, of whatsoever kind or nature, ...

arising out of, in connection with, or inci-

dent to [Murion'sl performance hereunder,
Aetna seeks indemnification by Marion for
the $6.25 million settlement, plus more than
$160,000 in attorney’s fees that were incurred
in Wright's defense.

The trial court entered summary judgment
for Marion on two independent grounds.
First, the court accepted Marion's argument
that since Wright hud agreed to put the hoist
in working order, operate it, and maintain it,
Crane's injury "could not reasonably be said
to have originated from, grown out of, or
flowed from Marion's rental and delivery of
the hoist". Second, the court accepted Mar-
ion's contention that the indemnity clause at
issue here was rendered unenforceable by
AS 45.45.900, which provides:

A provision, clause, covenant, or agree-

ment contained in, collateral to. or affect-

ing a construction contract that purports to
indemnify the promisee against liability

. from the sole negligence or wilful mis-
conduct of the promisee or the promisee's
agents, servants or independent contrae-

. Sec Ariz.Rcv.Stai.Ann. § 34-226: Cal.Civ.Code
$i 2782. 2782.3; Conn.Gen.Stal. § 52-S72k;
Ga.Codc Ann. 5 20-504; Hawaii Rcv.Slat.
§431:10-222; Idaho Code § 29-114; Ill.Ann.
Stat. ch. 740, para. 35/1; Ind.Codc Ann. § 26-2-
5-1; Md.Codc Ann.. Cts. fit Jud.Prac. § 5-305;

tors who are directly responsible to the
promisee, is against public policy und is
void and unenforceable.

The court held that the lease agreement
came within the terms of the statute and that
Wright's behavior—which the jury in Crane’s
suit had deemed reckless and deserving of
punitive damages— constituted "wilfbl mis-
conduct” under the statute.

IIl. piscussion

Aetna appeals from each of the trial court's
rulings. It argues that Crane’s injury did in
fact “arise out o f Marion's performance un-
der the lease agreement. It also contends
that AS 45.45.900 is inapplicable here, or
that, if the statute applies, it docs not pre-
clude indemnity on these facts. We find it
necessary to consider only the question
whether AS 45.45.900 prohibits the indemnity
Aetna seeks.

(1.2] Marion is entitled to summary
judgment if, drawing all reasonable infer-
ences in favor of Aetna, the record fails to
disclose a genuine issue of material fact and
Marion is entitled to judgment as a matter of
law. Dnyhoff [. Teinsco Helicopters. Inc.,
772 P.2d 1085, 1056 (Alaska 1989). The in-
terpretation of a statute presents a question
of law, which this court reviews de novo.
City ofDillingham v. CH2M H ill Northwest,

inc., 873 P.2d 1271, 1273 n. 2 (Alaska 1994).

A. ASis.i5.900 Bars the Indemnity that
Aetna Seeks

1. AS is.i5.900 applies to
the equipment lease

(31 We have never been asked to decide
whether AS 45.45.900 applies to leases of
construction equipment. However, at least
gighteen other states have enacted statutes
identical or similar to AS 45.45.900," und the
weight of authority from the jurisdictions
that have considered this question indicates
that the statute does govern such leases.

Midi.Comp.Law* Ann. §691.991; N.M.Stal.
Ann. § 56-7-1:  S.C.Cotie Ann. § 32-2-10;
S.0.Codified Laws Ann. 56-3-18; Tcnn.Codc
Ann §02-6-123; Utah Code Ann. § 13-8-1:
Va.Code Ann. § 11-41;  WashRev.Code
§ 4.24.115. W.Va.Codc § 55-8-14.
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This body of authority, coupled with ie lan
guage of the Marion-Wright lease, .onvinces
us that AS 45.45.900 applies.

Calkins v. Lorain Division of Kachriny
co., 26 WashApp, 206, 613 P.2d 143 (1980).
dealt with contractual relationslvps identical
to the case at bar, although it examined an
indemnity clause that ran in the opposite
direction. In caixins, the Mitchell Brothers
Crane Division leased a crane to the Earley
Company, which operated and maintained it
while dismantling a chemical plant. An in-
demnity clause in the lease agreement said
that Earley would assume liability for all
damages caused by the operation of the
crane. An Earley employee was injured by
the crane’s operation, and sued Mitchell.
Mitchell tendered a claim to Earley, was
rebuffed, and subsequently sued Earley un-
der the indemnity clause. Although the
court based its holding on other grounds, it
concluded that the indemnity clause violated
the policy expressed by Washington's version
of VS 45.45.900.1 14. 613 P.2d at 145,

Two lllinois courts have applied that
state's statute3 to leases of construction
equipment. Folkcrs v. Droit Manufacturing
co. 152 lll.App.3d 58, 105 Ill.Dec. 263, 504
N.£.2d 132 (1987), factually mirrors calkins.
Imperial Crane Services leased a crane to
Clark Painting Company. Under the lease.
Clark indemnified Imperial for liabilities aris-
ing out of the crane's operation. An employ-
ee of Clark was injured by the crane and
sued Imperial, prompting Imperial to sue
Clark under the indemnity clause. The court
found that the indemnity provision fell
“squarely within the parameters of the stat-
ute." basing this holding on the fact that the
lease ugreement explained that the crane
would be "for use in construction.” 1q. 105
ll.Dec. at 268, 504 N.E.2d at 137.

In the case at bar, the lease contains an
effectively identical provision: it obligates

2. The Washington statute voids certain types of
indemnity clauses in agreements ‘in. or in con-
nection with or collatctal to. a contract or agree-
ment relative to the construction . of “any
building*  Wash.Rev.Code § 4.24.11 S.

3. The lllinois statute voids certain indemnity
clauses in "contracts or agreements . . for the
construction ... of a building (or) structure

Manon to "furnish (the hoist] ... for the
construction of ANCHORAGE 5TH AVE-
NUE (malll" The lease gives further evi-
dence that it is an ap-eement collateral to a
construction contract, by obligating Marion
to "be bound by the teims of said MAIN
CONTRACT [between Wright and the mall
developersi ... in any way applicable to this
Subcontract”.

An earlier Illinois case iS American Pecco
Corp. v. Concrete Building Systems Co., 392
F.Supp. 789 (N.D.UL1975). In that case.
Central Contractors Service leased a crane
and provided an of)crator to Gateway Erec-
tors. A cluuse in the lease obligated Gate-
way to assume liabilities arising from the use
of the leased equipment. After Central was
sued for damages arising from the crane's
operation, Central sought indemnity from
Gateway. The court disallowed the suit un-
der Illinois" version of AS 45.45.900. 14. at
794,

Aetna attempts to distinguish American
pecco 0N the grounds that the lessor in that
case provided an operator as well as a crane.
American Pecco'S holding, however, does not
rely solely on the court's conclusion that,
"]y providing the crane and operator, [the
lessor) became in substance, a subcontrac-
tor." 392 F.Supp. at 793. The court ruled
that "[djoubts as to who is properly covered
by this legislation should be resolved consis-
tent with legislative policy," which the court
defined as "a clear intent to void exculpatory
clauses that purport to hold a person harm-
less from his own negligence in constniction
related activities." 1a. at 793-94. The court
stated, in terms applicable to the case at bar:
"The crane was designed to be used in con-
struction activities. Central cannot logically
claim it was unaware of the use to which the
crane would be put, when the crane was in
fact put to a designed use." 1d4. at 793,

or other work dealing with construction.” III.
Ann.Stat ch. 740. para. 35/1.

4. 0n this ﬁoint, however, it I relevant to note
that both the lease agreement and the indemnity
clause at issue here refer to Marion as ''SUB-
TC(())F’{\‘T‘RACTOR" and Wright as "CONTRAC-



Finally, Elliott Crane Service v. H.G. Hill
stares, 840 SW.2d 376 (Tenn.App.1992),
stands in direct opposition to one of Aetna’s
arguments against applying AS 45.45.900.
Aetna argues that the lease agreement here
Is not "contained in, collateral to, or affecting
a construction contract" because, under Alas-
ka law, Marion is not a contractor and cannot
sign construction contracts. In the Tennes-
see case, Elliott leased a crane and provided
an operator to Hill, under an agreement in
which Hill agreed to indemnify Elliott for
liabilities arising out of the "Lessee's opera-
tion." A Hill employee wus injured und sued
Elliott, prompting Elliott’s indemnity claim
against Hill. The court held that Elliott did
not fit Tennessee's statutory definition of a
construction contractor, but, quoting Am eri-
can Pecco, the court applied Tennessee’s ver-
sion of AS 45.45.9005 to the indemnity claim.
840 SAV'd at 380.

In sum, there is a substantial body of
authority which implies that the lease agree-
ment before us is subject to AS 45.45.900.
There are also case3 which refuse to apply
anti-indemnity  statutes similar to AS
45.45.900 to leases of equipment used on
construction sites. However, we find that
these cases are not only factually distinguish-
able from the case at bar, but that their
analysis actually favors applying AS
45.45.900.

IN McMunn v. Hertz Equipment Rental
corp., 791 F.2d 8S (7th Cir.1986), the court
considered applying Indiana’s version of AS
4545900 s to an indemnity provision in
Hertz's lease of a "bobcat loader" to a con-
struction contractor. The lease indemnified
Hertz from liabilities arising from the load-

5. The Tennessee statute voids indemnity clauses
that save harmless an indemnitee front its sole
negligence in aqreements "in or in connection
with or collateral to a contract . . relative to the
construction ... of a building." Tctin.Codc Ann.
§ 62-6-123.

6. Indiana's statute voids indemnity clauses in
any agreement "contained in. collateral to, or
affecting any [non-h|g1hway] construction
contract" where the clause purports to relieve
the indemnitee from sole negligence. Ind.Code
Ann. § 26-2-5-1,

7. In the davs before such anti-indemmty statutes,
it was common practice for general contractors

er's operation. The lessee contractor used
the loader on a construction site. A worker
was injured and sued Hertz, prompting
Hertz's indemnity claim against the contrac-
tor. mcmunn allows us to evaluate Aetna’s
argument that if the lease agreement in this
case is subject to AS 45.45.900, then any
lessor of trucks, cars, or tools whose equip-
ment finds its way onto a construction site
will be unwittingly and unfairly deprived of
its ability to enter into indemnity agree-
ments.

Judge Posner bused the court's ruling on
the public policy underlying anti-indemnity
statutes of this type, which legislatures have
enacted in an effort to increase safety at
construction sites.7 The mcmunn court de-
cided that the policy behind the statute
would be only "weakly engaged" by the facts
ofthat case. 791 F.2d at 93. It reached that
conclusion by means of a syllogism which
began with the assumption that a negligible
number of tobcats leased by Hertz were
used in construction jobs." From this the
court reasoned that even if the bobcat lease
were held subject to the anti-indemnity stat-
ute, “Hertz [would) not make appreciably
more careful inspections on the off chance
that the loader might be put to a use for
which it would net have indemnity." 1a.
Because the application of the statute to the
lease would not further the statute's goal of
promoting worksite safety. mcmunn con-
cluded that Indiana's anti-indemnity statute
should not be held to govern the rental
agreement.

While its empirical assumption regarding
the uses of a bobcat loader may be questiona-
ble. Mmcmunn's analysis is helpful. Follow-

lo obtain indemnitY agreements from their sub.
contractors. State legislatures believed that such
agreements led the indemnitee to be less careful
and thereby increased die incidence of accidents
at the worksite. The legislative response was the
enaction of anli<indemniiy statutes. Mcmunn,
791 F.2d at 92 (citing Fof U'uvue cahlevision V.
Indiana 6 Mich. Elcc. Co.. 443 N.E.2d 363 (Ind.
App.198331: see aim Stein, et al, Construction
Law § 13.17121(b) (1993).

8. The court deemed that the loader was typically
used for snow removal and highway construe-
tFloznd whlgcgh was not covered bv the statute. 791

.2d at 93.
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tng Judge Posners reasoning, AS 45,40.900
should be applied to void indemnity clauses
in equipment lease agreements if such a legal
rule would advance the purposes of the anti-
indemnity statute by inducing careful inspec-
tion and use of the leased equiljpient.

Unlike mcmunn, the indemnitee in the
instant case is not the equipment supplier,
Marion, but the general contractor and a
party to the construction contract, Wright.
We believe that where the indemnity clause
runs in this direction, applying AS 45.45.900
to the indemnity clause Is consistent with the
legislative goal of increasing safety at con-
struction sites.

Moreover, in the case at bar, the equip-
ment leased was a construction hoist which
was designated by the terms of the lease
agreement for use in the construction of the
Fifth Avenue Mall. It Is useful to note that
while Judge Posner considered only those
indemnity clauses which ran in favor of the
equipment lessor, he hypothesized that
“where the equipment supplied to the party
to the construction contract is specialized to

. construction or otherwise clearly intend-
ed for it," the statutory policy would be
served by bolding the agreement subject to
the indemnity bar. mcmunn, 791 F.2d at
93. Therefore, even if the indemnity clause
at issue ran in favor of Marion, this case
would be identical to Judge Posner's hypo-
thetical, and the "safety incentives of the
supplier might be enhanced by forbidding
indemnity." 1d.

In sum, although mcmunn held that the
lease ugreement at issue was not subject to
Indiana’s anti-indemnity statute, the opinion
leads us to conclude that in order to give
effect to the purpose of AS 45.45900, we
must apply the statute to the lease at issue.
Mcmunu also answers Aetna’s “floodgates”
argument, which implies that there is no
principled way to apply AS 45.45.900 to
leased equipment without extending the hold-
ing to every "truck rented from Hem (and
every] hammer rented from Stephan's Tool
Rental." .Assuming the validity of this con-
cern. it is surely satisfied in cases like the

9. Like Washington and Tennessee. Michigan
voids certain indemnity clauses in agreements
"in, or In connection with or collateral to, a

present where the equipment is “specialized
to ... construction or otherwise clearly in-
tended for it." mcmunn, 791 F.2d at 93; sec
also American Pecco, 392 F.Supp. at 793
(holding lease subject to anti-indemnity stat-
ute because equipment “was designed to be
used in construction activities .,. and was in
fact put to [thatl designed use").

In the face of the authority discussed
above, Aetna relies on a Michigan case which
it claims is the “only reported decision which
squarely addresses this issue." In pritts v.
J.1. case Co.. 108 MiCh.App. 22,310 N.w.2d
261, 267 (1981), the Mi-Jick Products Com-
pany leased a travel lift u> American Pre-
stressed Concrete Company (APC), a manu-
facturer of prestressed concrete components.
The lease agreement obligated APC to in-
demnify Mi-Jack for liabilities arising out of
the use of the lift. After “an industrial acci-
dent" involving the lift, ia. 310 N.W.2d at
263, APC argued that indemnity was prohib-
ited by Michigan's version of /VS 45.45.900.*
The court refused to apply the statute to
“suppliers of those enguged in construction.”
1d 310 N.W.2J at 257.

Another case refusing to apply an indemni-
ty to a lease of construction equipment is
Orville Milk Co. v. Seller, 486 NEZd 555
(Ind.App.1985), which involved the rental of
space healers by a construction contractor
who used them to warm part of a building
under construction. The heaters caused the
carbon monoxide poisoning of a worker, who
was injured after he became dizzy and fell.
1d. at 558-59. The lease agreement indemni-
fied the lessor from liabilities arising from
the heaters' operation. The contractor at-
tempted to avoid indemnification by arguing
that Indiana’s version of AS 45.45.900 voided
the indemnity agreement The court sum-
gn6e11rily refused to apply the statute. 1d. at

We decline to follow pritts and ertier.
First, as the trial court in the instant case
observed, the prites court apparently strug-
gled with what it perceived to be a dearth of
legal authority on this subject: "|the defen-
dant! has not cited, nor can we find, any

contract or agreement relative lo (he construc-

tion ofabuilding." Mich.Comp.Laws Ann.
4691 991
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cases in which the statute has been held to
apply to equipment suppliers." 310 N.W.2d
at 207, We face no such dilemma here, as
shown by the authority discussed above.
Second, both cases are factually distinguish-
able from the case at bar. Although its
description of the facts is ambiguous, prins
implies that the leased truvel lift was in use
at an industrial site rather than on a con-
struction project. 1a. The heaters leased in
Belicr were not specifically designed for use
in construction, as was the hoist in the case
before us. Moreover, the lessor in Bericr
was not told of the purpose for which the
equipment was rented. *180 N.E.2d at 557,
whereas the lease agreement in the case at
bar explicitly stated that the hoist would be
used in construction. Third, to the extent
that these cases support Aetna’s contention
that AS 45.45.900 does not apply to "suppli-
ers of those engaged in Construction," we
decline to adopt such a rule.

Our analysis of the case law, the lease at
issue here, and the purpose of AS 45-15.1100
lead us to conclude that the Marion-Wright
lease is governed by the statute. It now
remains for us to determine whether the
statute renders the indemnity agreement in
the lease void and/or unenforceable.

/v /it

of the jury instruction, Wright's conduct was
found to be "the result of maliciousness or
hostile feelings toward the plaintiff, or ...
undertaken with reckless indifference to the
interests, rights, or safety of others." Based
on this finding of reckless indifference, the
lower court ruled that Wright's actions were
the equivalent of wilful misconduct

[5) Aetna argues that wilful misconduct
is a term inapplicable to Wright because it
describes only those tortfeasors who intend
harm. We disagree. It is tree that "(t]he
phrase ‘wilful misconduct implies intent.
However, the intention relates to the miscon-
duct not to the result and, therefore, an
intent to injure need not be shown." srock-
man v. Bell, 780hio App.3d 508, 005 N.E.2d
415, 449 (1992).

A number of Alaska cases inferentially
support the lower court's holding that actions
undertaken with "reckless indifference to the
interests, rights, and safety of others" consti-
tute wilful misconduct In van Biene w
ERA Helicopters, Inc.. 779 P.2d 315 (AlaSka

1989), we held that allegations of wilful mis-

conduct were insufficient to make out a cause
of action for an intentional tort. 14. at 318-
19 In Korean Air Lines Co. v. State, 779

2. AS is.i5.900 renders Aetna’s claim for P 2¢ 333 (Alaska 1989), we noted that a

indemnity unenforceable

(4] The indemnity clause at issue is unen-
forceable if it purports to indemnify Wright
"from the sole negligence or wilful miscon-
duct nf [Wright| nr |Wright's| agents, ser-
vants or independent contractors who are
directly responsible to (Wrightl" AS
4545.9(10. We conclude that Aetna is at-
tempting to seek indemnity for an injury that
resulted from Wright's wilful misconduct ami
sole negligence.  Thus, on hoth of the
grounds set forth in AS 45.45.900, we hold
the indemnity clause in this case unenforcea-
ble.

The trial court held the indemnity clause
unenforceable because It concluded that Aet-
na was seeking indemnity for Wright's wilful
misconduct. The court based this conclusion
on the fact that the jury in the crane lawsuit
found that Wright's behavior constituted
grounds for punitive damages. In the words

defendant had been found guilty of wilful

misconduct by a jury following this instruc-

tion:

The defendants' behavior is wilful miscon-

duct if they intentionally performed or
failed to perform some act nr series of acts
cither.

(1) with knowledge that such act or omis-
sion would probably result in injury or
damage, or

(2) in a manner from which could be im-

plied reckless disregard 0f the probable
consequences of the act or omission.

1d. at 337 w n, 3 (emphasis added). Finally,
in Rory-Wurner Corn I. ArCO corijr, 850
P.2d B28 (Alaska 1993), we termed "pcrsua-
sive" the view that in comparative negligence
jurisdictions like Alaska, "wilful misconduct"
should be considered a category of miscon-

Ik
I
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vririA CAS. & suit. CO. v. MARION EQUIPMENT CO. Alaska 671
Citea. 89VPM 6M (Atulu 1995)

duct that, “falls short of being intentional.” 1
We held that intentional tortfeasors are
diose who act with specific intent to cause an
injury, We classified "wilful and wanton"
actors as unintentional tortfeasors. 1d. at
533.

What we have implied in the aforemen-
tioned cases, we hold explicitly today in the
context of AS 45.45.900: "wilful misconduct"
means volitional action taken either "with a
knowledge that serious injury to another will
probably result, or with wanton and reckless
disregard of the possible results." Rrost tv
United states, 803 F.'2d 4-18, 450 (gth Cir,
1980) (quotation omitted). Because Wright
was found by a jury to have acted with
reckless disregard of Crane's interests and
safety, Wright's injurious behavior is proper-
ly termed wilful misconduct Consequently,
ASk45.45.900 forbids the Indemnity Aetna
seeks.

Aetna cites Borg-wamer for the proposi-
tion that "a comprehensive system of com-
parative negligence should allow for the ap-
portionment of damages in all cases involving
misconduct which falls short of being inten-
tional." 850 P.2d at 033 n. 14. From this
Aetna infers that AS 45.45.900 should be
read to "prohibit indemnity only for tortfea-
sors who ... intended harm." This infer-
ence is unwarranted, however. The case at
bar does not concern Alaska's "comprehen-
sive system of comparative negligence:"
rather, this case requires us to constnie AS
4545900, an anti-indemnity statute. In the
statute, the legislature chose to disallow in-
demnification in construction-related con-
tracts where the indemnitee is guilty of "wil-
ful misconduct’—a term with specific legal
meaning that does not require intent to
harm. The legislature's authority to enact
this provision is not in doubt, and thus we
are bound to give effect to this provision in
light of our precedents concerning the mean-
ing of the tenn "wilful misconduct."

10, Uk involved  the interpretation oi
former AS 09.16.010(c). which liaued contribu-
tion in the cave of "any luiifcacor wlto hoc inten-
tionally earned an injury "

1 [0] Aetna also argues that because liabili-
ty for punitive damages can be insured
jagainst in Alaska, activity that gives rise to
punitive damages should also he subject to
(indemnification.  While it is tree, as Aetna
notes, that a company can insure itself
against punitive damages, it is equally tree,
untier AS 45.45.900, that except in an insur-
ance contract no party in a construction-
related contract may obtain indemnity for its
“sole negligence or wilful misconduct." In
other words, Aetna’s argument simply ig-
nores the fact that the parameters of indem-
nity law have been narrowed by the legisla-
ture in a way that the parameters of insur-
ance law have not. Since we arc obligated to
respect this legislated distinction, we must
reject Aetna's interpretation of AS 45.45.900.

(71 Finally, even if Wright hnd not en-
gaged in wilful misconduct, we find that AS
45.45.900 would disallow indemnity in this
case. Alaska Statute 45.45.900 voids indem-
nity clauses in construction-related contracts
when they purport to indemnify the promisee
against liability from the sole negligence "of
the promisee or the promisee's agents, ser-
vants or independent contractors who are
directly responsible to the promisee." In
this case, the jury found Crane's accident
95f> attributable to the negligence of Wright
and 5fr attributable to the negligence of
Crane, who was employed by Wright's sub-
contractor, Cochran. Since Crane was em-
ployed by a subcontractor of Wright, he falls
Into the category of “(Wright's! agents, ser-
vants or independent contractors who are
directly responsible to [Wrightl."Il ~AS
45.45.900.

B. The Trial Court Did Hot Abuse Its
Discretion in AHording Morion cW
at Us Attorney's Fees

18,yj Marion cross-appeals the lower
court's decision to award Marion 20°v of its
attorney's fees. An award of attorney's fees
is reviewed for abuse of discretion. irving r.
Bullock, 549 P.2tl 1181, 1190 (Alaska 1976).

I, We rcscr\c decision on flic question whether
the term stile negligence” in the statute relates
only to the negligénce of the promisee, those lor
whom the promisee is responsible, and the prom-
isor, or whether thircJ-partv negligence is also
meant to be addressed



In this case, where the prevailing party re-
ceived no money judgment and the ease did
not go to trial, the court awarded Marion
20% of Its total fees pursuant to Alaska Civil
Rule 82. The court "(saw) no reason to vary
from the presumptive Rule 82 formula."
Marion argues that an enhanced award is
compelled by "the complexity of the facts and
issues, the extremely high monetary stakes
involved, and the underlying need to vindi-
cate die public policy announced in [AS
*15.45.0001." Marion cites no authority for
the proposition that any of these factors com-
pel an enhanced fee award, however. We
find no abuse of discretion und therefore
affirm the award.

IV. concLusioN

Because the indemnity Aetna seeks is pro-
hibited by AS 45.45.900, we AFFIRM sum-
mary judgment for Marion. We also AF-
FIRM the trial court’s award of attorney's
fees.

Franklin E. DAWSON, Appellant,

v.
STATE of Alnskn, Appellee.
No. A-51185.

Court of Appeals of Alaska.

March 31, 1995.
Rehearing Denied April 14, 1995,

Following jury trial before the Superior
Court. Third Judicial District, Anchorage,
Rene J. Gonzalez. J., defendunt was convict-
ed of two counts of delivering cocaine and
five counts of maintaining a residence used
for distribution of cocaine under so-called
"crack-house statute." Defendant appealeti.
The Court of Appeals, Bryner, C.J., held
that: (1) under crack-house statute as prop-
erly construed, despite theoretical sufficiency

of evidence to support conviction of two viola-
tions of statute, verdicts could not be sus-
tained given inadequate jury instructions
that did not require determination of all nec-
essary elements of offense; (2) imposition of
three-year sentence upon defendant as first-
time offender for deliveiy of cocaine was not
clearly mistaken: and (3) imposition of spe-
cial condition of probation that forbade de-
fendant from having any contact with his
wife was unwarranted under facts.

Affirmed in part; reversed in part and
remanded.

1. Disorderly House e=2

Alaska's crack-house statute must be
construed to require finding of continuity and
to preclude conviction for isolated incident of
possession or distribution. AS
11.71.040(a)(5).

2. Disorderly House e=19

Existence of continuity or duration nec-
essary to find violation of Alaska's crack-
house statute presents factual question to be
decided in light of totality of facts of each
case; there is no inflexible rule that evidence
found only on single occasion cannot be suffi-
cient to show crime of continuing nature
necessary to support conviction. /\S
11.71.040(a)(5).

3. Disorderly House 0>2

Central goal of Alaska's crack-house
statute is to prohibit persons from personally
using or permitting others to use various
types of property, enumerated in statute, for
purpose of keeping or distributing controlled
substances. AS 1).71.0401a)(5).

4. Disorderly House C=5

For person to "keep or maintain” struc-
ture in violation of Alaska's crack-house stat-
ute, person must control or have authority to
control use or occupancy of structure. AS
11.71.040(2)(5).

See publication Words and Phrases
ifra]1irtir()Jtnhserjudicial consintclions and def-

5 Disorderly House ¢=>|
Requirement in crack-house statute
specifying that property must he used "for

DAWSON v. STATE

Alaska 673

Clle a*894 P.2J 672 (Alula App. 199])

keeping or distributing controlled substances
in violation of a felony offense" simply re-
quires that property be used for purpose of
keeping or distributing drugs in manner that
amounts to felony under Alaska's drug laws;
use for purpose.? of committing misdemean-
or-grade controlled substance offenses is ex-
cluded from language of crack-house statute.
AS 11.71.040(a)5).

6. Disorderly House =2

Under craek-house statute, which re-
quires that defendant "knowingly" keep or
maintain property used for drug-related pur-
poses, defendunt must actually know that
property is being used illegally when the
illegal use is carried on by other persons.
AS 11.71.040(a)(6).

1. Disorderly House ©=2

Under crack-house statute, defendant
must act knowingly both with respect to pro-
scribed conduct of keeping or maintaining
property that is used for purpose of illegal
storage or distribution of controlled sub-
stances and with respect to existence of ille-
gal use itself. AS 11.71.040(a)(5).

8. Disorderly House o=2

For purposes of craek-house statute,
when defendant keeps or maintains property
and allows others to use it for purpose of
drug related activities, state need not prove
that defendant acted intentionally; that is,
defendant need not share illegal purpose of
those who carry on drug-related activity, but
need only know of it. AS 11.71.040(a)(5).

9. Criminal Law 01173.2(2)

Although evidence was theoretically suf-
ficient to support defendant's conviction for
two violations of crack-house statute, verdicts
of conviction would not stand where they did
not represent determination of all necessary
elements of offense; because each of alleged
violations of crack-house statute was based
on isolated drug sale, and because full and
accurate instructions on elements of offense
were not given at trial, jury was never re-
quired to decide whether defendant's use of
premises for keeping and distributing cocaine
was in fuct continuing use, or whether it
merely amounted to series of isolated trans-

actions that were incidental to defendant's
presence in upartments. AS 11.71.040(a)(5).

10. Drugs und Narcotics 0133

Sentence for first-time offender that fell
well below second-offense presumptive term
was within permissible range of sentences for
conviction of delivery of cocaine; defendant
was sentenced to three years, and second-
offense presumptive term was four years;
given clearly commercial nature of defen-
dant's involvement in cocaine trafficking and
extensive history of misdemeanor convic-
tions, three-year sentence was not clearly
mistaken. AS 11.71.030(e), 12.55.125(d)(L).

11 Criminal Law +"+982.5(2)

As imposed, special condition of proba-
tion that forbade defendant from having any
contact with his wife unless contact wns ap-
proved by probation officer was unduly re-
strictive of liberty and could not withstand
scrutiny; court made no apparent effort to
tailor scope of marital association restriction
to any specific circumstances of ease.

Rex Lamont Butler, Anchorage, for appel-
lant.

Kenneth M. Rosenstein, Asst. Atty. Gen.,
Office of Special Prosecutions and Appeals,
Anchorage, and Bruce M. Botelho, Atty.
Gen., Juneau, for appellee.

Before BRYNER, C.J., and COATS and
MANNHEIMER. JJ.

OPINION
BRYNER. Chief Judge.

Franklin E. Dawson was convicted by a
jury of two counts of delivering cocaine, in
violation of AS 111(>.110(2)B) and AS
11.71.030(a)(1) (misconduct involving a con-
trolled substance in the third degree), and
five counts of maintaining a residence used
for the distribution of cocaine, in violation of
AS 11.71.040(a)(5) (misconduct involving a
controlled substance in the fourth degree).
Superior Court Judge Rene J. Gonzalez sen-
tenced Dawson to three years' imprisonment
on each of the delivery counts and ordered
the sentences to run concurrently with one
another.  On each of the maintaining
charges, the judge sentenced Dawson to two
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MEMORANDUM

Date: 1/23/97 \J
St

To: Joe Green

From: Lisa Kirsch

Re: HB 7--Community Dispute

Juvenile Offenders

This is a bill from Brian Porter that gives the court system a means
of recognizing dispute resolution centers and gives the court and the
Dept. Health and Social Services the power to send a delinquent
minor to a recognized center under certain circumstances.

This bill also provides some important legal protections for the
dispute resolution centers. First it gives them immunity to law suits
for youth courts and dispute resolution centers as long as there is no
willful or wanton'"conduct. Second, it makes communications within
the dispute resolution centers confidential under the Alaska Statutes.
This protects the centers from subpoena of their records which they
would prefer to keep confidential, ffrr— f

<l -ZVre . O fpij.d

Rep. Porter has requested a hearing and wants this on the calendar
"at our earliest convenience.” Please let me know if | should schedule
it for next week. We have overviews on Monday (Dept. Public
Safety) and Wednesday (Dept, of Corrections), but nothing Scheduled

on Friday, January 31.

IFYOU WANT ME TO PUT THIS ON OUR CALENDAR FOR NEXT WEEK,
I MUST GIVE THE SCHEDULE TO THE CLERK'S OFFICE BY 4PM TODAY
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Chairman: Representative Joe Green
Vice-Chairman: Representative Con Bunde

HB

(Alaska jilate “legtslature

I"ouse of JRepresentatiiies State Capitol, Room 120
T : Juneau, Alaska 99801-1182
House judiciary Committee (907) 465-4990

Representative Ethan Berkowitz
Representative Eric Croft
Representative Jeannette James
Representative Brian Porter
#Representative Norman Rokeberg

AGENDA
Friday, January 31, 1997

Community Dispute Resolution Centers for
Juvenile Offenders and their Victims

Anchorage LIO Witnesses:

Susanne DiPietro, Staff Attorney
Alaska Judicial Council

Dr. Patrick Cunningham, Associate Professor
Department of Social Work, UAA

Kathleen Anderson, President
Alaska Dispute Settlement Association

Janice Lienhart, Executive Director
Victims for Justice

Ralph Samuels
Youth Courts

Angela Salerno
National Association of Social Workers

* Representative Rokeberg will not attend



victim Offender Mediation Fact Shest  *

What Is it?

Victim offender mediation is a process in which trained volunteer mediators bring victims and
juvenile offenders face to face to discuss the property loss and emotional damage caused by
the crime. The goal of this meeting is for the victim and offender to agree on a restitution

contract.

Victim offender mediation is part of the larger concept of restorative justice. With this
approach offenders take personal responsibility for repairing the damage they have caused

What are the benefits?
For Victims:

. Victims report great satisfaction with the mediation process ,i allows them to
confront the offender with the very real personal impact c* their crime.

. Victims report satisfaction with the restitution agreements because they are tailor made
to repair their specific loss and their needs for restitution.

¢ Victims appreciate having their case resolved in a timely and efficient manner with
their maximum involvement.

For Offenders:

¢ Offenders have the chance to talk with a victim and to make amends for the crime.
* Offenders are more willing to fulfill restitution agreements that they helped create.

* Offenders' parents get involved.

For the Community:

* The public sees timely and more meaningful responses to Juvenile crime.

. Volunteer community mediators have a direct impact on youth.

* People see action being taken on a community level.

+ National studies that followed offenders in victim offender mediation programs found

that they committed considerably fewer future crimea than a matched sample of similar
offenders not in mediation/

* It remains for future studies to show whether thte trend is statistically significant (i.e. whether the
reduction was attributable to chance or a result of the program.)
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Victim Offender Mediation Project
Program Standards and Policies

The juvenile Victim Offender Mediation Project (VOMP) recruits, trains, nnd assigns
community, volunteer mediators to facilitate face-to-face meetings between certain juvenile
offenders and their victims. Participation la entirely voluntary. VOMP‘a long-term goals are to
implement its services statewide and in both juvenile and adult systems.

I. Administration

Structure. The VOMP project is administered by a private, nonprofit corporation, the
Community Dispute Resolution Center, Inc. The CDRC’s mission is to provide community dispute
resolution and related services in Alaska. The VOMP program is one way in which the CDRC
fulfills this mission. The Board of Directors of tho CDRC hires and supervises VOMP’s executive
director, who serves as staffto VOMP and who in turn trains and supervises all VOMP volunteers.

Standards and Policies. The CDRC Board reviews and adopts all standards and policies
relating to programs that it administers, including these standards. These standards and policies
govern operation of the juvenile Victim Offender Mediation Project. They are separate from bin
consistent with the CDRC’s administrative and personnel policies. The CDRC Board can change
these policies as it sees fit to best administer the VOMP program.

Community Advisory Committee. A committee of volunteers from the community advises
the CDRC Board of Directors on policy and technical issues relating to VOMP. The Community
Advisory Committee meets monthly and includes representatives from Victims for Justice (a private,
nonprofit victim counseling and advocacy entity), McLaughlin Youth Center, the University of
Alaska (Departments of Social Work and the Jmdce Center), the Alaska Court System, the Public
Defender Agency, the Office of Public Advocacy, the Alaska Judicial Council, the local mediation
communityjuvenile intake, community businesses, the Office ofthe Attorney General, the Division
of Family and Youth Services, the Anchorage Police Department and juvenile probation.

t

Funding Sources. VOMP employs only one part-time staff member. The bulk of VOMP's
services are delivered by trained, community volunteers. VOMP applies for grants from a variety
public and private sources, including local businesses. Currently, most of VOMP’s funding comes
from the federal Office of Juvenile Justice and Delinquency Protection (OJJDP), administered by
the Alaska Division of Family and Youth Services.
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Il, Program Goale

VOMP’s goals are to meet tho needs of victims of crime, juvenile offenders, juvenile justice
system workers and the community as awhole. Spcoifically, the VOMP strives to:

provide an additional referral option for juvenile Intake and other juvenile justice workers:

. create and maintain positive community investment in the problem of (and the solutions to)
juvenile crime. This goal includes educating die community about VOMP and what it does:

. increase offenders' feelings of accountability;

. empower victims to havo amore active role in achieving restorative justice;

. provide an opportunity for conciliation (or reconciliation) between victim and offender;

. provide an opportunity to create and implement a restitution agreement.

Ancillary goals include providing both victims and offenders appropriate referrals to other services,
and providing an opportunity for “healing” or closure around the criminal incident for both the
victim and the offender. Other project goals include studying whether participation in VOMP
increases victim satisfaction and reduces further criminal behavior (recidivism).

lll. Referrals and Screening

Referrals, VOMP receives case referrels from the Juvenile Intake Office and the Probation
Office of the Division of Family and Youth Services.l Upon receiving a referral, VOMP staffscreen
die case and the participants to ensure that the mediation/dialogue process involves only individuals
for whom it is suitable, and to ensure that the mediation process is safe for all participants. VOMP
staff screen each case individually. VOMP staffand volunteers strictly protect the confidentiality
ofvictims, juveniles and ofall referral Information.

Screening. Examples of suitable cases involve first* or second-time minor property crime
offenders, for example, juveniles accused of criminal mischief, theft and burglary. Examples of
unsuitable cases which screening should eliminate include: cases which present a risk of
“revictijmizijig” the victim through abusive interaction with the offender or a risk of further harm to

1 Inthe near future, VOMP also expect# to receive referrals from Youth Court under the Municipality of
Anchorage’s Making a Difference Program.
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the victim, the offender or the volunteer mediators; cases in which any participant is unable, whether
because ofemotional, behavioral or developmental problems, to negotiate on his or her own behalf;
cases inwhich either party is negotiating in bad faith; cases in which participation is not voluntary;
and cases in which the offender does not admit to some level of involvement in the offense

Unsuitable cases are referred back to Juvenile Intake. Suitable cases are assigned to mediators.

There is no charge to participate in victim offender mediation.
IV. Recruitment and Training of Velunteere

Recruitment VOMP’s goal is to use volunteers as much as possible in implementing its
program. Staff try to select mediators, employees and volunteers from a cross-section of the
community. Staffinterview and train prospective volunteers or employees before accepting them into
the program. Staffalso supervise and consult with volunteer mediators on an ongoing basis.

Training. AU staff (paid and volunteer) and mediators must be trained in mediation skills,
the VOMP process, the juvenile justice system, victim awareness, and issues about working with
teens.2 VOMP provides to all volunteers a comprehensive training consisting of 40 hours of class
instruction in mediation skills including: communication and conflict resolution theory, the
mediation process, active listening and communication exexcises, confidentiality of the process,
speakers from juvenile justice agencies and victims’ groups, role plays, and videos. Handouts are
provided for all trainings. There is no charge for the training.

V, Orientation Session

After a case is accepted, VOMP staffor trained volunteers meet separately with both the
victim and the offender to screen and evaluate them, using the guidelines set out in section 11, above.
If appropriate, staffthen orient them to the process and ensure that their participation is voluntary.
During the orientation sessions, VOMP staff fUlly inform victims and offenders orally and in writing
about the mediation process, procedures and goals, and stress that their participation is voluntary.
The partios must read and sign a written consent to mediate before mediation can begin. The parties

2Volunteers who previously have received mediation training and who demonstrate ability to mediate need
not take the VOMP basic mediation training. They are required, however, to take the substantive program training.
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also arc asked to fill out the first of two written program evaluation instruments at the orientation

session.

VI. Mediation

After all parties have successfully completed the orientation session, the case is assigned to
a team of two mediators. Th© teams are composed of one veteran mediator and one with less
experience. The mediators facilitate a face-to-face meeting between the victim and the offender
During this mediation, the victim and offender address informational and emotional needs, and
discuss the victim’s losses. The mediators assist the parties, ifthey wish, to negotiate a mutually
acceptable restitution agreement. Either party may withdraw from the mediation at any time
Mediators make every effort to get the withdrawal in writing.

If the victim and the offender negotiate an acceptable restitution agreement, the mediators
help the parties reduce the agreement to writing. The mediators place the agreement, ifany, into the
VOMP file. If one of the participants withdraws from the mediation, the mediators make a notation
in the VOMP file. The mediators destroy any notes at the end ofthe mediation in order to protect the

participants’ confidentiality.

VIl. Contract Monitoring and Follow Up

VOMP staff and volunteers monitor performance of any contracts established during the
mediation. VOMP staff offer support to the offenders to help them successfully complete their

contracts.

Upon successful completion of the contract, VOMP staff report back to Juvenile Intake that
the contract has been fulfilled. I1fthe contract is not fulfilled, staffreport that fact to Intake, with a
notation as to which party failed to fulfill the contract.

After the case is closed, volunteers contact the participants by telephoned ask them to
complete the second ofthe evaluation Instruments. The volunteers read the questions over tho phone
and record the responses onto a written evaluation Instrument. No names are recorded on the written
evaluation instrument, in order to protect the participants’ confidentiality.
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VIl. Evaluation

The VOMP program includes an evaluation component. This evaluation is based on work
done by Drs. Umbreit and Coates as modified to reflect the unique goals ofthis project and the needs
of this community. The evaluation measures the success and efficacy of the project, whether the
project meets organizers’ goals, and whether It meets the needs ofthe victims, youthful offenders,
juvenile justice personnel, and the community. Data collection began in 1994.

Volunteers, mediators and staff gather the evaluation data. The evaluation la based on both
qualitative and quantitative data, including: (1) statistical analysis of written evaluation forms
completed by mediators and mediation participants; (2) statistical reports completed by the project
director; (3) media coverage of the project; (4) comparative information flora similar programs in
other states; and (5) structured interviews with participants, program staff, and representatives from
referring agencies (courts, juvenile probation, victims' advocacy groups, prosecutors and defense
attorneys). Victims and offenders who are referred to the program but do not mediate are surveyed

for comparison to those who mediated.

VOMP evaluation volunteers strictly protectthe participants’ confidentiality during the entire
evaluation uroccss.
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HB379XOMMUNITY DISPUTE RESOLUTION CENTERS

Victim offender mediation is a process in which trained volunteer mediators
bring victims and juvenile offenders face to face to discuss the property loss and
emotional damage caused by the crime. The goal ofthis meeting is for the victim
and the offender to agree on arestitution contract

Victim offender mediation is part ofthe larger concept of restorative justice. With
this approach offenders take personal responsibility for repairing the damage
they have caused.

WHATARE THE BENEFITS?

FOR VICTIMS:
. Victims report great satisfaction with the mediation process. It allows

them to confront the offender with the very real personal impact oftheir

crime.
. Victims report satisfaction with the restitution agreements due to the fact

that they are tailor made to repair their specific loss and their needs for

restitution.
» Victims appreciate having their case resolved in a timely and efficient

manner with their maximum involvement.

FOR OFFENDERS:
. Offenders have the chance to talk with a victim and to make amends ofthe

crime.
« Offenders are more willing to fulfill the restitution agreemtns that they

helped create.

. Offenders’ parents get involved.

FORTHE COMMUNITY:

. The public sees timely and more meaningful responses to juvenile crime.
. Volunteer community mediators have a direct impact on youth.

. National studies of offenders in victim offender mediation programs found

that they committed considerably fewer future crimes.
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Date: January 17,1995
To: Representative Brian Porter, Chair
House Judiciary Committee Members
From: Daniella Loper, Leg. Aide to Representative Porter
RE: HB 379 Community Dispute ResolutionCenters

The bill establishes community dispute resolution centers as an alternative for
informal resolution and disposition for certain offenses committed by minors.
Further, this bill allows judges to use these resolution centers in conjunction with

restitution orders made when a minor is adjudicated a delinquent.

Bill section 1, adding a new bill section, to permit the administrative director of
the court system to recognize an entity as a community dispute resolution center.

Bill section 2 amends AS 47.10.020(a)(1)(A) to authorize referral ofa minor to a
community dispute resolution center for purposes of informal adjustment or
disposition ofa matter bv the Department of Health & Social Services following

preliminary inquiry.

Bill section 3 amends AS 47.10.080(b)(4) to permit a judge who has adjudicated a
minor to be a delinquent and ordered the minor to pay restitution to require the
minor and victim of the minor’ offense to use the services of a community
dispute resolution center to resolve a dispute involving the amount or manner of

payment of the restitution.

Bill section 4, adding a new bill section, AS 47.10.267, spells out the procedures by
which an entity organized for the purpose of providing community mediation
services may operate a community dispute resolution center qualifying under this
Act to provide services for minors and the victims of their offenses. Moreover,
establishes that all communication within the mediation process is confidential
and privileged. Withdrawal from the dispute resolution process either by the
offender or the victim is allowed and they may seek judicial or administrative



redress. Employees, volunteer” and the board of directors for the dispute
resolution center are immune from suit in a civil action except m cases of willful

or wanton misconduct.
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CS FOR HOUSE BILL NO. 379(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

OlTered: 1/22/96
Referred: Finance

Sponsor(s): REPRESENTATIVES PORTER, Green, Kelly
A BILL

FOR AN ACT ENTITLED
"An Act authorizing establishment of community dispute resolution centers to

foster the resolution of disputes between juvenile offenders and their victims."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1L AS 22.35 is amended by adding a new section to read:
Sec. 22.35.020. RECOGNITION OF COMMUNITY DISPUTE RESOLUTION
CENTERS FOR MATTERS INVOLVING MINORS. The administrative director mav
recognize an entity described in AS 47.10.267(a) as a community dispute resolution
center to serve as a center to resolve disputes between minors and victims. Before
extending recognition under this section, the administrative director shall determine that
the bylaws of the entity set out standards and procedures that meet the requirements of
AS 47.10.267(b).
* See. 2. AS 47.10.020(a) is amended to read:
(@) Whenever circumstances subject a minor to the jurisdiction of
AS 47.10.010 - 47.10.142, the court shall

(1) provide, under procedures adopted by court rule, that, for a minor

-1- CSHB 379(JUD)
New Text Underlined [DELETED TEXT BRACKETED I
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(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time
not to exceed two years or in any event extend past the day the minor becomes 19.
except that the department may petition for and the court may grant in a hearing (A)
two-year extensions of commitment that do not extend beyond the child’s 19th
birthday if the extension is in the best interests of the minor and the public; and (B)
an additional one-year period of supervision past age 19 if continued supervision is in
the best interests of the person and the person consents to it; the department shall place
the minor in the juvenile facility that the department considers appropriate and that
may include a juvenile correctional school, juvenile work camp, treatment facility,
detention home, or detention facility; the minor may be released from placement or
detention and placed on probation on order of the court and may also be released by
the department, in its discretion, under AS 47.10.20U;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor’'s parents, guardian, or a suitable person; if the
court orders the minor placed on probation, it may specify the terms and conditions
of probation; the probation may be for a period of time, not to exceed two years and
in no event extend past the day the minor becomes 19, except that the department may
petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend
beyond the child’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if
the continued supervision is in the best interests of the person and the person
consents to it;

(3) order the minor committed to the department and placed on
probation, to be supervised by the department, and released to the minor's parents,
guardian, other suitable person, or suitable nondetention setting such as a family home,
group care facility, or child care facility, whichever the department considers
appropriate to implement the treatment plan of the predisposition report; if th" court

orders the minor placed on probation, it may specify the terms and conditions of

HBO0379b -3- CSHB 379(JUD)
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(B) that, on the recommendation of the city council or
traditional village council, would benefit persons within the city or village who

are elderly or disabled.

* Sec. 4. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.267. COMMUNITY DISPUTE RESOLUTION CENTERS FOR
MATTERS INVOLVING MINORS, (a) An entity organized for the purpose of
providing community mediation services may establish and operate a community
dispute resolution center to resolve disputes between minors who are alleged to have
committed offenses and the victim of those offenses.

(b) The commissioner may recognize an entity organized for the purpose of
providing community mediation services as a community dispute resolution center to
serve as a center to resolve disputes between minors and victims. Before extending
recognition under this subsection, the commissioner shall determine that the bylaws of
the entity set out standards and procedures

(1) for filing requests for dispute resolution services with the center and
for scheduling mediation sessions participated in by the parties to the dispute;

(2) to ensure that each dispute mediated meets the criteria for
appropriateness for mediation and for rejecting disputes that do not meet the criteria;

(3) for gi\ ing notice of time, place, and nature of the mediation cession
to the parties, and for conducting mediation sessions that comply with the provisions
of this section:

(4) to ensure that participation by all parties is voluntary;

(5) for obtaining referrals from public and private bodies;

(6) for providing mediators who, during the dispute resolutionprocess,
may not make decisions or determinations of the issues involved, but who shall
facilitate negotiations by the participants themselves to achieve a voluntary resolution
of the issues;

(7) for communicating to the agency making a referral  under
AS 47.10.020(a)(1)(A) or the court making a referral under AS 47.10.080(b)(4), as

appropriate, the following:

(A) notice that the minor and victim have been unable to enter

11B0379b -5- CSHB 379GJUD)
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discovery of the material in a subsequent proceeding. Any communication relating to
the subject matter of the resolution made during the resolution process by a participant,
mediator, or another person is a privileged communication and is not subject to
disclosure in a judicial or administrative proceeding unless all parties to the
communication waive the privilege. However, privilege and limitation on evidentiary
use set out in this subsection do not apply to a communication of a threat that injury
or damage may be inflicted on a person or on the property of a party to the dispute
to the extent the communication may be relevant evidence in a criminal matter.

(0 A minor or a victim who voluntarily enters a dispute resolution process at
a center established under this chapter may revoke consent, withdraw from dispute
resolution, and seek judicial or administrative redress before reaching a written
resolution agreement. The withdrawal shall be in writing. If a minor or a victim
withdraws from dispute resolution, a legal penalty, sanction, or restraint may not be
imposed upon the person for that withdrawal.

(g) A center established under this section may seek and accept contributions
and any other available money and may expend the money to carry out the purposes
of this section.

(h) A member of the board of directors of a community dispute resolution
center is immune from suit in a civil action based upon a proceeding or other official
act performed in good faith as a member of the board. Employees and volunteers of
a community dispute resolution center are immune from suit in a civil action based on
a proceeding or other official act performed in their capacity as employees cr
volunteers, except in cases of wilful or wanton misconduct. A center is immune from
suit in a civil action based on a proceeding or other official act performed by its
employees, volunteers, or members or its board of directors, except in cases of wilful
or wanton misconduct by its employees or volunteers or in cases of official acts
performed in bad faith by members of the board.

(I) In this section, "center" means a community dispute resolution center.

HBO0379b 7 CSHB 379(JUD)
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Revision D ate: !
Title: “An Act authorizincLestabfishment of alternative--------------

dispute resolution centers.,,"
Sponsor Rep. Porter
Requestor (HI Judiciary

EXPENDITURES/REVENUES:

STATE OF ALASKA BILL NO.

1996 LEGISLATIVE SESSION

! ) Department Affected: Administration
BRU: Office of Public Advocacy
Component: Office of Public Advocacy

COMPONENT SERIAL NO.

(Thousands of Dollars)

OPFRATING EXPENDITURES FY 97 Fras _ FY9® FY00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS
MIROFI 1IANFOtIS

TOTAL OPERATING... no . QQ _on . 0.0 on

CAPITAL EXPENDITURES 1 . — 1 - J. 1.

CHAMIfIF tM gFVENIIRS. () 1 | -

FUND SOURCE: (Tho jsands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHFR

TDTAI .. nn Qil .. NN _,..nn nn

Estimate of any current year (FY 36) cost: S O

FULL-TIME
PART-TIME

TFMPORARYV

ANALYSIS: (Attach a separate page if necessary)

There is no fiscal impact on the Office of Public Advocacy.

Prepared by: Brant McGee. Public Advocate Phone: 274-1684
Division: Office of Public Advocacy £ Date:

Approved by Oommissioneiy™ a rk sovet/Lrat TYT IPA cn-a
Agency: Administration * O S Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev 01/95
nn hb3790pa wpd
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 379

1996 LEGISLATIVE SESSION

Dept. Affected: Administration
BRU: Public Defender Agency
Component: Public Defender Agency

Revision Date:
Title: 'An Act authorizing establishment of alternative
dispute resolution centers....e
Sponsor Rep. Porter
Requestor (H) Jud

COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES:

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES | o | o

CHANGE IN REVENUES f ) | 9 |1 9

FUND SOURCE: (Thousands of Pal are)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
OTHER

TOTAL

Estimate of any current year (FY 96) cost: S -0-

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
There is no fiscal impact to the Public Defender Agency.

Phone: 269-264-4400

Prepared by: John Salemi. Director
Date: _

Division: Public Defender Agency
Approved by Commissionecy/Mark Bov
Agency: Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev: 12/95
nn hb37Bpd wpd



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 379

1996 LEGISLATIVE SESSION

Revision Date: . B DeBt. Affected: Department of Law
Title: «.authorizing...alternate dispute resofution centers BRU: Civil Division _
..disputes between&uvemle offenders and their victims.’ Component: General Legal Services
Sponsor: epresentative Porter
Requester: Representative Porter .COMPONENT SERIAL NO. 2087
(Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF _
1005 GF/Proq_ram Receipts
10#6 GF/MHTIA
QOrher
0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost; * 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 47.10 to authorize municipalities or nonprofit corporations organized exclusively for the
resolution of disputes between minors who are alleged to have committed offenses and the victim of these
offenses, to establish and operate alternative dispute resolution centers. The bill also provides that disposition
of a juvenile court matter may include use of the services of an alternate dispute resolution center. Use of a
center would be voluntary for both juvenile offenders and victims. The bill will not have a fiscal impact for the
Department of Law, because alternate dispute resolution centers would be operated by municipalities and
nonprofit organizations, and because of the voluntary nature of the bill's dispute resolution process. The bill

should have a positive impact on the state’s overburdened juvenile justice system.

0.0 0.0 o.c

RK/J

Prepared by: Richard . Peques, Director Phone:.  465-3672
Division: Administrative Servwe%\» _ Date.. 1/16/96
approved by Commissioner: Bruce M. Botelho, A rney General Date: 1/16/96
Aency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor'* Legislative Office

(Rev 10/94) J6fisno.xIs/DBK Page 1 of 1



FISCAL NOTE

STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Dale: |
Title: Establish Alternate Dispute Resolution

Centers for Juvenile O ffenders Component:

Sponsor: Representative Porter

Requestor: House (JLFD) See also (SN#):

Expenditures/Revenues:
OPERATING FY97 FY98
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0

0.0

CAPITAL EXPENDITURES
CHANGES IN REVENUES ( )

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF,'Program Receipts

1006 GF/MHTIA

Other (please specify)
TOTAL 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Agency: Department of Health & Social Services

BELL NO. HB379

Dept. Affected: Health and Social Services

BRU: Family and Youth Services

COMPONENT SERIAL NO. 289

DFYS Central Office

(Thousands of Oollsrs)
FY99 FYOO

0.0 0.0

(Thousands of Dollars)

0.0 0.0

FYo01

0.0

0.0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further distribution information, call the Govenor's Legislative Office
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FISCAL NOTE
STATE OF ALASKA BILL NO. CSHS 379 JUD)

1996 LEGISLATIVE SESSION

Revision Date Dsp4. Artecled:  Atesfci Court System
Title: An Act authorizing aatibflshment o f BRU: Trial Court*.
community dispute resolution cem ent... JuvooHo offender Component:

Sponsor Rep. Porter

Requestor  House Judiciary COMPONENT SERIAL NO. 763

Expendtturee/Revenoes (Thousands of Dollars)

OPSMATWO EXPQYDITURES FY 97 FY 93 Fy 99 Fy 00 Fy 01 FY 02
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES

EQUIPMENT

UND ASTRUCTURES

GRANTSA CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 00 0.0 0.0 0.0 0.0

['‘capital expenditures T

ICHANGE IN REVENUES ( f

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 00 00

1005 GF/Program Receipts

1037 Gf/Menial Health

Other

TOTAL 00 00 0.0 00 00 00

Estimate of any current year (FY 96) cost | None
posmows
FULL-TIME

PART-TIME
TEMPORARY

ANALYSIS: (Attach aseparate page if necessary)

No fiscal impact

Prepared by: C. S. Christensen MI. Staff Counsel Phone: 264-5228
Agency: Alaska Count System Date: 01/16/96
Approved by:  Arthur H. Snowden. Il. Administrative Director #1 T ¢ n Date: 01/16/95
Agency: Alaska Court System

] PREPARBT TO PROVIDE ALL DISTRIBUTION COPIED TO GOVERNOR'S LEGISLATIVE OFFICE

i}«ru

Rev 1/96 Page 1 of t
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alaska Judicial councll

1029 W. Third Av«nue. Sun* 201. Anchorage. Alaska 99501-1961 (907] 2797326 FAX(907) 276-5046

fOWTTOTCT M) «e*S

EXEomyeoecTOH January 18,1996 Cnd A, Qapgm ch
Iremrtrt

VICXJ A. Ctaa

\ CeEPS

Representative AJ Vezey Mar £ 0 Nir
Alaska Legislature . dftttootw t ZMtimormon
Juneau, AK Via FAX: 907/465"3258 Q&SVLM EXOMVCC

A»n T. Compton

Ohof Ju*oe»
Supromo Court

Dear Representative Vezey:

I am sorry that the Anchorage LIO office disconnected us before the cod of yesterday’s bearing on
CSHB 39”. I understand you bad some concern about the necessity ofthis legislation, since mediation already
is occurring- In feet, the bill is necessary for a number of reasons:

. The bill formally establishes the confidentiality procedures under which VOMP now operates
informally. As long as these procedures remain informal, community rofediisticn pivgitms will continue

to be vulnerable to expensive and damaging legal challenges;

The bill formally establishes reasonable protection from suit for citizens who volunteer their time to
these worthwhile programs. Without this measure of protection, volunteers will continue to be

vulnerable to expensive and damaging lawsuits;

The bill creates a mechanism for the court system to refwoffeadrammecEatertatitunon contracts. No
other law of which I am aware explicitly gives the coun this valuable option;

. The bill encourages creation of mediation programs statewide by clearly establishing the necessary
process and standards. I can tell you from experience that cresting the VOMP pita project involved an
enormous amount o fvolunteer work and coordination between a dozen state agencies and other entities.

This bill gives other groups a “tunning start™ which might well make the difference between creating
a community mediation program or not

These are just a few of the reasons that this legislation is so important I note for comparison that the
legislature last session passed a statute formally establishing the use of youth courts, despite the feet that the
Anchorage Youth Court already was operating. 1fyou have questions please do not hesitate to calL. Thank you

for your time.

Sincerely,

. "IM
Susannc Di Pietro
Staff Attorney

cc: Representative Brian Porter (FAX 907/465-3834)

TORL P.02



1029 W. Third Avenue. Suite 201. Anchorage. Alaska 99501-1981

EXECUTIVE OFECT'OR
William T. Cotton

Representative Mark Hanley,
Representative Richard Foster
Co-Chairs, House Finance Committee
Alaska Legislature

Juneau, AK

Via FAX:

Dear Representatives Hanley and Foster

January 19,1996

907/465-2418
907/465-3242

(907) 279-2526 FAX (907) 276-5048

nonattobney :/*Mee"S
David A. Dapcatich
Jamc* Lianhtrt

Vicki A. Ottc

ATTOBNEY VEMeCBS

Mark E. Afhburn

Thorn** G. Nar*
Chnjtophfr E. Zimmerman

CHAIRMAN, EX ORFOO
Allan T. Compton
Chief JusVce
Suprtma Court

I am writing to support Representative Porter’s request dial you waive CSHB 379 (juvenile victim-

offender mediation) out of the House Finance Committee. The bill has no fiscal notes and will not
negatively impact the state’s budget.1Second, the agencies affected by the bill have warmly supported it,
and no opposition is anticipated. Finally, waiving the bill out of the House Finance Committee puts it that
much closer to a hearing and vote on the House floor. Wirth time at such a premium during this busy second

session, every little bit helps.

Wc who have worked on the bill are extremely pleased with the efficiency with which it has
progressed through the legislative process. Whatever your decision in this matter, we appreciate your
willingness to consider our request and hope that CSHB 379 will receive your favorable consideration.

If you have questions or wish more information about the juvenile victim offender mediation
project, please do not hesitata to call. Thank you for your time.

Sincerely,

QPth)

Susanne Di Pietro
Staff Attorney

cc: Representative Brian Porter

1 Infact, it ia our hope that the bill will save the state money by hdptng overburdenedjuvenile Intake officer*
handle their caseloads.

TOTAL P.02



DREW PETERSON

Attorney At Law. Hkowtoh And DurUTM IUSOU/TION CONOUUTANT
4N*3 1 au**] BTinwrr, QUIT* £20
ANCMORAAE, ALASKA »*SE£b

OoDwmbio + fax <»Ql)scz-orrso

January 16, 1996

TO WHOM IT MAY CONCERN:

This letter is written in eupport of the Anchorage Community Dispute Resolution Center
(CDRC), and specifically to encourage the favorable consideration of HB 379.

| have been a practicing attorney In Anchorage since 1979, and a practicing mediator
since 1967. | am an active membar of tho Anchorage mediation community, involved
with both the Alaska Dispute Settlement Association and the Alternative Dispute

Resolution Section of the Alaska Bar Association. | ert on the Mediation Committee of
the Alaska Supreme Court. | am also one of the CDRC volunteer mediators, so | have

first hand experience with the proyam.

During the years that | have been involved with mediation in Anchorage, | believe that
CDRC has generated the most immediate positive response to the use of mecSation by
people who ware previously uninformed about the mediation process. CDRC has
done a tremendous job in a short time of demonsti'ating that real community benefit
can be provided by mediation services, notably In mediating disutes between juvenile
criminal offenders and the victims of their crimes. The CDRC program Is an example
of the kind of innovative, proactive programs which are needed for society to do a
better job than it has in the past in effectively dealing with juvenile crime.

| cannot say enough nice things about the CDRC program. It is doing a wonderful job,

and la | believe supported wholeheartedly by the Anchorage mediation community. |
would urge the favorable support of HB 379 at a method of father etrengthing this

great service.

Sincerely,

DHP/dp

FAX to 274-0332
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January 16, 1995

Representative Brian Porter
Chair, house Judiciary Committee
Juneau, Alaska

RE. HB 379, Community Dispute Resolution Centers

Dear Representative Porter:

| wish to offer my support to your efforts to obtain passage of HB 397,
which you recently introduced, as the primary sponsor. | am writing to you in my
dual roles as a faculty member of the University of Alaska Anchorage with a long
history of work in juvenile justice, and as the Chair of the McLaughlin Youth
Center's Citizen Advisory Board

In my opinion, establishing community dispute resolution centers to
promote the active participation of victims and juvenile offenders in obtaining
restorative justice, will have a positive and profound impact upon reducing crime
and its deleterious effects. It engages both the victim and offender in a more
active participation in the justice process. Direct confrontation, restitution,
accountability, socialization, healing, empowerment, and achieving justice are all
possible within this model. These centers will provide the opportunity for
community members to actively participate in this process as volunteers and
have a direct impact upon reducing crime, wrtiere they live. The dollar cost is
minimal the savings enormous.

I recognize that this is not the final solution to one of our major social
problem but it is definitely a program that has proven effectiveness. It is
particularly useful in recognizing the need for victims to be major participants in
responding to crimes against them and also in diverting youth from escalating
their criminal activity. The idea of presenting a problem solving model in which
the resolving of disputes can occur, without violence, has the potential of not
only impacting juvenile offenders and their victims but anyone who chooses
violence to solve dilemmas.

Thank you for creating this piece of legislation and if | can be of any
assistance, please call upon me.

Associate Professor

A DIVISION OF THE UNIVERSITY OF ALASKA STATEWIDE SYSTEM OF HIGHER EDUCATION
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Victims for Justice

619 East Fifth Avenue, Anchorage, AK 99501
Phone: (907)278-0977 FAX: (907)258-0740

January 17, 1996

Dear Representative Brian Porter,

As a founder of Victims for Justice and the Victira-
Offender mediation project. I strongly support HB 379
Community Dispute Resolution Centers.

The main purpose of this legislation is to replace the
nonparticipative courtroom with a new environment. Crime
iIs viewed as a conflict between two people. Mediation,
as process for mutual resolution of oconJElicfcy Is more
likely than a courtroom to allow for participation and

reconciliation.

Mediation offers other benefits over and above reaching
an agreement on restitution. The victim may feel some .
healing from the crime. The juvenile may feel more,
accountable and as a result may.be more likely to comply
with the restitution agreement. By intervening early,
the first-time offender might be less likely to commit

future violent acts.

It 1s anticipated that the Alaska Victira.-Gffender
Mediation Project will have a profound.impact on future
juvenile crime in Alaska and on the*,rictims of crime.
Mediation may succeed where juvenile justice has fTailed
in reducing the number of violent youths iIn our society.

Sincerely,

Janice Lienhart, Executive Director
Victims for Justice

Sening vidins of vident aines and thefanilies andfnends of murder vidins.






L1. Impact of Mediation on Recidivism

= Juvenile offenders m victim offender mediation programs committed considerably fewer
crimes thjn a matched sample of similar offenders not in mediation.

. This finding of lower recidivism, however, was not statistically significant.

issue of uheiher nr not the victim offender
mediation process has an impact upon reducing
further criminal behavior (recidivism) by those
offenders participating in mediation was examined at
each of the three irnial sites. The comparison group
at each site consisted of similar offenders from the
satne jurisdiction who were matched with offenders in
mediation, along the variables of age, sex, race,
offense and restitution amount.

The

As Figure 7 indicates, juvenile offenders in
the three mediation programs committed
considerably fewer additional crimes, within
a one year period following the mediation,
titan similar offenders in the coufi adminis-

used by the programs described in this crcss-vite
analysis of victim offender mediation.

For some, a finding o f« marginal but non-significant
impact of the mediation process upon reducing
offender recidivism may come as a disappointment
For others, including the authors, it comes &* no
surprise. Rather, such a finding is consistent witn
recidivism studies related to other community justice
alternative programs. It could be argued that it is

Figure T
Recldivtan Analyeia
The Impact of Victim Offendar Mediation

Ptfflant f1 Jtockdlvt**

ter'd restitution program. They also tended
to commit crimes that were less serious
than the offense of referral co the mediation
program. The largist reduction in
recidivism occurred at the Minneapolis
program site (post-adjudicaiion cases in
Hennepin County), with arecidivism rate of

for the mediation sample and a rate of
34 % for the comparison group sample.

A0-i

While it is important to know that the
victim offender mediation process appears
io ha-.e had an effect on suppressing farther

criminal behavior, the finding is not.
however, statistically significant. The
possibility that this apparent effect of

mediation upon reducing recidivism occurred by
chance cannot be ruled out. This marginal but
non-sigmficant reduction of recidivism is consistent
with two English studies of victim offender mediation
(Dignan, 1990; Marshall and Merry, 1990). Only
one study in the U.S. is known (Schneider. 1986) to
have found a significant impact of mediation upon
offender recidivism  The program in that study,
however, did cot employ the same type of procedures

AtowmetM UinrnMoaUt Otftuna CetiDiA«« Site*
Program 3ita
BB CWB 222 CormPort*«fi Qrouff
M*t [K4* *.<«

B3R5 it ke 10 (i

rather naive to think that a time-limited intervention

such aa mediation by itself (perhaps 4-8 hours per
case) would be likely to have a dramatic effect on

altering criminal and delinquent behavior in which
many other factors related to family life, education,
chemical abuse and available opportunities for
treatment and growth are known to be maior
contributing factors.
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b-.rtji 2 ca’e to deposition. Neither the
victim nor :ne cffer.der have much to say in
the prcci;:. A" tre .nvolvement of both
often quite passi'-e S.nee. u-...:recentlv. in
ordinary cc_r: proceedings victims were
seldom rr.c-i thar. observers. feelings of
fru urat. cc-.ve:.e>sr.ess. and further

Victim-Offender Mediation

Vlict.m-offender mediation p:> :2ms
provide a-, opport. for victims . meet
tre offender; face-tc-face in the picsenoe
of a t-ar.ea media::: for the purpose of
reach:.-....ct:c - .-tendedtor.-solve
t-e:njury  :recr.rr.e ;r. some way. (.rime,
under tr.e rr.ea.at.or. rr.oael. is viewed is a
con'lia: between people rather thin as an
of: "'.a again;: the state  Through mediation

%c::m r.zs the opportunity for
muvcive. T.en: ir. t-e process 0: negotiating
res:;:...:-, express.r.g feelings. x-.dseeking
answers from t-e arfer.ee:. For the offender,
med.a:: on a.sc achieves ir.vol-emen: by
stress.ng aooc-.ntao.l.ty for the act.
cer-onalizi.ng the cr.rr.e. and providing a
corrective inter-enttcr.. The idea of tre
offender m_-..ng restitution to the w.cr.ged
person has precedent ir. many cultures,
aithcugh L has r.:t cammoniy been ised'as
a crimmai sa.ncv.cn ur.oe: modem ¢ *sef.
systems

Development

Anear';, arpi.cavcr. a: a modem v estem
me te! pr;v :a.nc -ed.aticr. between a victim
an. rtr'encer tccurred :n 13T-1in Kitchener.
Gr.tar;? Canada, the Victim Offender
Recaro:..at. :r Program, cr VOR? Tniswas
rc.iowiu :n 1. the United Status by a
p-cgrir. W.th the same -am.e. which was
started tr. E.-.r.I. Indiana ti rough
thejoir.t iff— PACT .nc lPrtacnurs and
Cem.man.... T'g-f-er, art tre Me ncr.its
Ch-rch. The prng-ar. sp-ead. and 01 19St
etc*: proorar.. -.d cee* ieveloce) u the

S.-c-a.Ca-... £/ = '50

program sites had been estabffs.rea
prtmx-.ly in tre Midwest and Canaoa. 5 .
1994. 25 v;::;m-offender mediatic*
programs were operating in Canada, ¢ -e-
100 tr. the 1'ntted States, ar.d \&bin Wes:;.-
Europe.

According to Bur. Ga'.away in a 195
xmeie :n Socid Ser.ice Review 0: |C,ir ;
cases referred by the courts to VCR.?
programs. 36 per cent we.-* reported to hoc;
resulted In saccsssruliy comelite a
restitution contracts. The study indicatea
that victims, for the most part, were net
vindictive in negotiating with the cffenae*
and that there was 2 high level of will.-me-;:
to meet among victim ar.d offender. 'Ar.tle
long-term research regarding tr.e
effectiveness cf the mediation model has
been limited, such preliminary ftr.dir.rs hav e
been consistent in demonstrating tha:
mediation is an effective way to resal-e
conflict between seme crime victims ar.a
their offenders.

The Development of Victim-Offer.de.-
Mediation in Anchorage

To date, the criminal j-usr.ce system at
Alaska has used formal mediation prm.ir.ly
with juveniie offenders. Ir. 1991. Jar.ioe
Lier.har. or.eefthe founders of Victims:::
Justice, a private, nonprofit agency, which,
provides services to victim” of crimes,
sough' assistance from staff at the
McLaughlin Youth Center for a family
whose son had been killed by ajuvenile, wha
at ..at time was being held a: the Center.
What resulted was a victim-offender
mediation involving the family ar.d the
juvenile. As aresult 0: that m.ediattcr. ar.a
several subsequent ones at McLaugr.ltr.. a
core group of professionals formed an
organizational base to explore the icea ::
implementing a victim-offender men.at.an
program ir. Anchorage. Four organize:.c-2
were represented in this etfcrt: ' ictim.s tar
Justice, the McLaughlin Youth Center, tr:

P.;-estMdiation —zze :
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success .. r: cases that have sate to

By '.ate sam.-er |:r-A r. referrals had
beer. reae. ea frcr. ?::rat:an Intake, with
Ib r.ed.ar.ans ar.a contracts being
tc-a: erea. 1j cases rrt cress and 22
;. ea .-itramea at.;-, cccumnr. Of
r.o.-e 22. 22 v.at.ms aea.m.ea mediation and
i cases weresareer.ea as r.c: appropriate for
m.eaiat; tr. Ir. - cases the offender fa.led to
keep tr.e appc rtm.e-t. ar.a in 2 cas .$ the
victim, did *e; Keep tr.e mediation
appt.ntm.e-t.

Each mea.a: tr case has its own flow;
ho.vever, art a.era., process has been
de-e.aoea The ..-take officer inter.-e..s the
offence: ft.It imes: ar.d. if ii the

e -take cfficer. the case

meets the criteria for mediation, itisof.Ve,
as d possible u.sposition
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several assault cases have also tee-
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The V:;t - Cf'er.oer Medtattcrt Project
has recer.e: stort-up fur.d.r.: -.rough
.n."erstty :f A a;<a Anchorage Facuity
7. ,;..:r.;r.t Ciir.or ar.d the Ftrs: National
L' rk of Prr.ec: rr.exbers are

s e ; g tro.t’ cr.al funding to continue
ard f-r.rer ar. crromg , ograx.

Lar.g-rar.r; plans are to institutional.ae
victix-offender x;o:a:;on progra-
thraucr.O'.t the state in bct.n thejuNexl|; :m.
adult cr.xmal! justtc; s>stex. Ir. are a:;.
effort, sox; xexbers of the project a-
meeting a.th the Alaska Departxer.t ;
Corecttcr.s to develop an office for
advocacy which would be housed in *,
offices ofthe Coxxissior.erofCore::.:-
but woula apexte as ar. entity sepaxte frt -
adult ccxertter.s. This xay, in the f.r_r.
lead to =.rttx-offer.der x.ediatior. ir.vch-1- .
inmates in the Deparrr.er.t of Corre::.:-
ar.d their v-.ottxs. Also, legislation xa;
sought t: obtain confidentiality prrte::.: ¢
for the x.ediatior. process and supper, f: ®
statewide prrrrax deveiopxer.t.
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Crime control

Here's an idea teitmgreatpotential

"¢ 4.t would i .iu say about programihat send. wuthfi.i
c.mma.s asterner message rcJuces the chances i.c> «.lI
ic'iffcnd arJ *\ os vict.ms more say in ihc outcome of a
ease — a. for a fraction of the cost of dispensing
conventional cr.le ,usiiCe

You'd prabab.y say .t soun.s too good to be true
- Dul it's not E\...v

such a program i$ re.rig

Mediation CCUId started in Anch. age.

prove better man perhaps as early as .-.ox

. month. Known as a

e C’rren, jUStICe "victim-offender media-

SVStem ton pr,ivct, ifs being
\ spearheaded by  two

university of Alaska
p.-tfesscrs. Pa: Cunn.ngnarr and Larry Trostle.

The effort largets ;uver.. ,who are naabed for first- or
seccr.d-time property crir, .s. If both the offender and
victim agree, they will mcd face-to-face with a mediator
and work out a restitution a ireement. Options wili ..-.elude
repayment, comm.r.ity ser ee or perhaps just a letter of
apology — whatever the twe marties can agree to.

Med.aticn could prove '..tier than ti.c current j.sticc
sistem in several ways. Cor.. er.tionai proceedings relegaie
both offender ard vietu to passive roles. Judges,

proseaulars. lawyers, poi. ; officers and other e, ,-crts
dom.r.ate att.cr. .'or ir.act; ‘1 on the case. Cnmir.a.s are
tempted to eeat the rap . ..-.testing the evidence, msiead

cfcem.r.g ceai

As ftr victims, the cr;-e aften leaves them feeling

+.ila’e: and powerless. Th s feelings are often amp.tfied

c system ireals tl.cm as campleie aftertha.ghts
he.... .tics v.ctms mjy net even learn me youthful
e.-im.-a. j .cer.tty Media:, n can encourage the offender
0 tai.r respc.-.s.blity fcr : .« crime while i-.elpirg victims
restore seme fee..ng cfcan i aver their Lves.

Pciv.ups the mosi arr.aai: . t.-.ir.g about th.s pilot prcgrom
3 .is -r.ee. It costs a mere . r.000 for six months, funded oy
cxa . -.versity :f Alaska facuily development grants.
Vc.-.veer help frcm mary ;uar:ers makes the shcestnng
opera:..cr. possible Victir. s for Justice will help find
victims lo part.c.paie. Med.ators wi'l volunteer their
scrvi.rs Alaska Youth ard Parent Foundation will supply
office space The Alaska Judicial Council will track the
pro.ee: sperformance.

5.m.ar approaches have worked well elsewhere.
Research by L'AA stude :s found 100 such programs
araur. *.e caumry. and scores more in Canada and E.rope.
Ir. :-c study of 14 LCD c..es. recidivism rates fe.l and
offer.ers rorcred Sb percent cf -the restitution
agrc: -er.ts

C--.-.rg.-.am .tapes the approach will merit expand.ng to
juven.ics o.tside Anchc.age and to selected wioler.t
offer..ers. Eventually it m."y offer a useful a'.ternai.ve fcr
certa.n crimes and offendc sin the adult system s-ati-.vide.
Widespread mediation .ght someday revo.-tioniie
American style justice.

Throughout history, ol'.er cultures have err.p-.asiaed
restit.tion and reuntegralirg offenders into the community.
Those values now get lost :.i the shuffle of adversarial-style
Amer.can justice. Making amends and healing victims are
incidental to deciding wr.ei.ter the accused is guilty or
innocent. Mediaiion could produce a criminal justice
s>stem |-at del.vers less crime and more justice.
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Forum/Lmms
Vediation offers hope where juweniie justice fails

vrnil'S targeted mi* first-
anil second time piopcrly of-
frndrrt Thr pilot project It
now In lhr srrond tlagr and
it fundrd through Junr. Thli
program represents a dra
rnatlrally diffrrrnt npproach
to Ihr currrnt Juvrnilr jut-
tiro tystrm and Ir suppnrird
liy IT. groups. including stair
agencies and lhr Alaska
Court System

The main purpose of the
program Is to replace the
nonpartlirlpalive courtroom
with a new environment.
Crime is viewed as a ronfllirl
between two people Media

tinn. as a pi fm mutual
resolution "I son/lot. is
neue likrlv +lim a +mill
i.f.iiii in iii.i- 1..i pmtiiipa
I T "ill Amil Ihe
mllll Mi|ee o IFl'ler
meet pnv.ill'll, lei In fare
An impartial mediator

guides them ill a found table
disrtr.lpui. ami logethei
lhev develop i Mlill'iallv ai
veplalde iie.ll1mion agin-
meiit I he igieeiuenl
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Mediation, as a process for
mutual resolution of conflict,

is more likely than a

courtroom to allow for

participation and
reconciliation.

reached might he as simple
as a sincere letter nf apology
or a i'immunity snrviee con-
trarl.

Medial mo eefleis ullir-i
lieii'd1lx ovi i Hid il'ie. *
naching an api’ elnelll on
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imglil lie li-.s likely ¢ ruin
pul lullin® ves*nt s

Dearborn

Dr. Pat Cunningham, De-
partment nf Social Work,
and Dr. Carry Trostlr, De-
partment til Justice, cnau-
thored the UAA grant ami
aie working with other
meiiihefs of the rniniiiiinily
lu get (lie piojeit rolling

luvr-nile prohatinn uffi
vits will lie making lefeiinis
and will follow up to make
enridin llir teslililllini agiee
menls ate fulfilled hv llie
piveniles Viclims lor .Ins
lire will ronlart and +«reen
vii liiii participants The
Alaska .Indicia) I'nnncil will

monitor the project to con-
firm the intervention has
merit. Alaska Youth and
Parent Foundation has of-
fered offlre spoce, nnd Niki
Stewart, former AYTF rnnr-
dlnatnr. has been hired In
coordinate the program

Il is anticipated that the
Alaska Victim Offender Me-
diation Project will have a
profound Impact on future
juvenile crime In Alaska and
on the victims of crime.
Crowded correctional Insli
lotions and growing doulds
as to lheir efferlis'enpss in
deterring clime make vie
lini-offender mediation a
highly cost effective nllcm i
live In iicnrci‘iillion hu
some offenders Mediation
may succeed wlieie juvenile
justice lias failed in irtliirilMg
Hip miniher of violent
youths in our society

Dearborn is a

I Mary Ann
medlalor in An-

professional
chorage
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Alaska groups target juvenile - victim mediation

ly Mary Ann Dearbom
bar the Journal of Conmerce

INXTedintion is notjusL for settling
«ivil disputes. Crime is viewed us n
conflict between people and media -
mm offers an environment which is
mure Lht-ly than u courtroom to lead
- a mutually acceptable resolution of
inll Conflict.

A University of Alaska Anchora];i
acuity development grant awarded
i 199J is exploring the feasibility of
elabhsliing ii victim juvenile offender
Mediation program in Anchorage,
vluskn. The pilot project is now in the
rcond stage nnd is funned through
bine, 1994.

Dr. Fat Cunningham, Department
ISocial Work, nnd Dr. LarryTroslle,
Department of Justice, co-authored
*he grunt, ond 15 Alaska groups are
upporting the program, including
etale agencies nnd tho Alaska Court
iyslem.

A medinted settlement nppronch to
cltimg crimes pre dates the idea of
tiiprisonmcnl. Restitution to persons
wronged, intended to heal the injury
.fthe crime, has precedence in many

ultures. However restitution as a

riminal sanction has played an in-

ignificunL role in the history of our
riminal justice system. Instead of
miking individuals act responsibly,

.I- luck people up in ever increasing

Law R onrich in

Or. Larry Troatl*

numbers nnd don’t Bee much
dctcrence from criminal behavior af-
ter release.

Firstand second timejuvenile prop-
erty offenders arc being targeted foru
special project that will allow tho ju-
venile offender und victim to meet
face to face, using an impartial me-
diator, forthe purpose ofdevelopinga
restitution agreement. Some believe
this will be a poslive improvement to
the currentjuvenile justice system.

Our current system dictates resti-
tution in a courtroom setting where
Inhilli offender and victim play passive

Section Il loTun Aiaska Journal of COMMFRn-

Dr. Pat Cunningham

roles. Due to confidentiality under
children’s courtrules, the victim may
never find out the juvenile’s identity.
Hccuu.se of lack of participation, the
juvenile frequently does not feel re-
morse, is reluctant to comply with the
ordered restitution, and due to an
overburdened legal system compli-
ance with restitution may not be en-
forced. Asaresult the victim may feel
further victimized this time by the
system, nnd the juvenile may not think
twice before pursuing future criminal
activity.

The program calls for juvenile pro-

bation officers to make referrals to
the program and follow up to ensure
restitution agreements ore fulfilled
by llu: juveniles. Victims for Justice
would contact and screen victim par-
ticipants. '<'he Alaska Judicial Coun-
cil would monitor the project to con

firm the intervention has merit

Alaska Youth and Parent Kuumlii

lion has offered oilier » .......... -] Niki
Stewart, former AVI’K coordinator,
has been hired to coordinate the
project. Professional nnd volunteer
mediators are offering their services
and will he trained to work with the
program.

Mediation, as an intervention ul
tcrnutive lo the cunrentjuvenile jus-
tice system, offers hope for other ben
efitsoverand above rcachingan agree-
ment on restitution. The victim may
feel some healing from Lhe crime. The
juvenile may feel more accountable
and as a result may be more likely to
comply with the restitution agree-
ment. Dy interveningccrly, the young
offenders may be less likely lo commit
future criminal nets.

It is anticipated that the Alaska
Victim Offender Mediation project will
have a profound impact 0n future
juvenile crime in Alaska nnd n the
victims ofcrime. The loi » plan
is lo implement this progiam state-
wide and in both the juvenile and

Continued on Pag* 7B



1'ijy 20

Vicum-offader mediation: Rest

K\ikistho Savart

January 1904 a pilol project

funded through the University of

. ..ska Anchorage implementing a

' ictim-OfTender Mediation Project.

This project addresses juvenile crime

md its effects on individuals and the
"inmuiiity as a whole.

Inour society, crime is viewed ns nn
If"nso against the state and not nH
m injury ton person Victim-Offender
Mediation Bceks to personalize the
tperienre nnd humanize the parties
n\olvpd while seeking a restitution
igreement that effectively resolves
me f|?'r,i *-ne

Tne A.i. mrngv ineui.ition project

is adopted five goals that help it

pli'li this mission 1) To cn-

B ..go accountability on the part of

ivcnilc of Tender. 2.) To provide
m . pportunity for the victim to work
iirrctly with the offender in discuss-
og restitution. 3.) To provide nn op-

» Alaska Journal of Commerce

= Au/;ust 21, IVIM

portunity for parties to feel restored
from or reconciled to the event. 4.)To
provide a referral option for thejuve-

Niklthta Stewart.

ASSOCIATION

ADR SECTION

oratne altermatne

nilocorrcctions system to help handle
their cnseload. 5.)To mnintain n high
level of community investment nnd
Bupport.

This project utilizes trained volun-
teer mediators from the community
and has a dynamic advisory commit-
tee which includes Master Rill
Hitchcock (children’s court), Donis
Morris (Mchnugltlin Youth Center),
Jiuiico l,ienharlt Victims Tor.Justice),
Suzanne Hole (Public Defender), Mob
Butlcnnc (Juvenile Intake), Patrick
Cunningham (UAA), Sig Murphy
(District CourtJudge), Jny Page (First
National Bank) and approximately
19 other community member;: who
volunteer their time to provide direc-
tion nnd support.

To date the project hns handled (50
cases. All referrals come from the
intnkc officers nt the Juvenile Intake
Dcpnrtmcent housed nl Mcl.nughlin
Youth Center. Of these 0 cases, 23
nrc ongoing nnd being developed fur

/UMOCUNON

mediation, 22 were closed without
going to mediation nnd, so far, 15
were successfully mediated with res-
titution contracts in place.

In tho 22 cases that were closed
without medintion, 18 of those wero
duo to victims declining lo partici-
pate nnd four were screened out by
program stnfT.Typically, when a party
refuses it is the victim who declines

There are more than 200 programs
such as this throughout the U.S. and
Cannda. It isa community-based ap-
proach to a problem lhut affects us ns
individunlsnnd nsncnmmunity. How
many ofus have had the experience of
being the victim ofa crime? Wo knew
liio ripple effect it has. We wonder,
“Who did it?", “Why me?", “Arc they
going to do it ngain? Without infor-
mation nnd answers lo these ques-
tions, we find that our minds tend to
work to fill the void. We suppose nil
sorts of things and can often paint n
picture ofsomn horrible, threatening
person who seeks only to prey on the
unsuspecting. We enn lose faith in
oursurroundings, in others. We won-
der, whal is safe any more? Who can
you trust?

If the case is not resolved to the
point where our questions are an-
swered nnd lo the point wc feel justice
is done our aggravation and frustra-
tion can he compounded. We end up
led up with the »m and 0



corpus or a petition for post-convietlon relief)
because, over this (ive- Year period, the
accumulated loss of good lime has come lo
epual the number at days remaining In his
science.

ALASKA SUPREME COURT
NOTE: INCLUDES TWO OPIN-
IONS RELEASED BYTHE ALASKA

SUPREME COURT

THE WEEK OF July I. 1994
ft

* Collateral estoppel

o Full Faith and Credit Clause
DenisMcACampionv. Stateof Alaska.
Department of Community &Regional
Affairs, Housing Assistance Division,
Op. No. 4096(Alaska July 1.1994)(14

pages)

CPINION: Mcore, CJ.

ATTORNEYS: Kevin M Morford. Jensen, Harrs
A Roth, Anchorage, tar Appellant. Richard N
L"slrom, Recuth & Crabtree, P.C., Anchorage,
fer Appellee.

” AL QOURT: J. Justin Ripley. Superior Coi.rt,
"m'j Judicial Dislrict, Anchorage.

RNCIPAL ISSUE ONAPPEAL: Under collateral

es::ppel and the Full Faith and Credit Clause, is
3'ideral judgment Interpreting an Alaska statute
binding between the parlies In later litigation m
Alaska?
HOLDING: Tho superior court |udgment was
reversod. The doctrine ol collateral estoppel,
also referred to is Issue preclusion, bars
re'.ligation, even In an action on a different
22 m ol all Issues ol tact :r law Dia were
actually litigated and necessarily decided in a
prior proceeding.

* Rebuttal ot presumption of
compensability — in Worker
Compensation cases
*Necessityofexpertmedicaievidence
in Worker Compensation cases
* Substantial evidence needed to
support Board conclusions
Norcon, Inc. and Eagle Pacific
Insurance Co. v. Alaska Workers'
Compensation Board and Ellen
Siebert, Op. No. 4097 (Alaska July 1,
1994)(17 pages)
PINION: Complon. J.
ATTORNEYS: Karan L. Russell and Joseph M
Ccopar, Russell. Tesch* A Wagg, Anchoragi,

fcr Appollants.  Joseph A Kalamaridet,
Kjlamarides A Associates, Anchorage, fcr

Appellees.

(J Kk
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Restorative alternative work;
for victim-offender mediation

Continued from Page 20 '

that crime is out of control

The Anchorage-based projcctbrings
victim ar.d juvenile offender face to
tact' pa safe and constructive setting
to discuss the crime and the impacta
:t has had. The offenders hear how
their actions have affected another
person, the victims hear the juve-
niles’side of the story, and both par-
ties work out an agreement that
akes it right." The offender takes

responsibility and shows hcAl i-
willingto work it out. The victim : U
heard, in control, and gets to iL.il
with reality rather than fearful sup-
positions. The end result is that both,
parties get to put the crime behind
them. The victim feels restored and
the offender has had a reality check
that makes him or her think twice
about breaking the law again. For
further information or to volunteer,
contact Nikishka (Niki) Stewart, the
Project Coordinator at 274-1542.

Reformers tout ADR programs

Continued from Page 18

merits sooner than the typical eve-of-
tnu: agreements. Within 30 days of
the Filing ct a responsive pleading, an
administrator holds a meeting with
the attorneys and their clients, in-
cludingsomeone from both sides with
the authority to settle. Each side d.s-
cusses facts, issues ar.d possible solu-
tions.

If no settlement is reached, the ad-
ministrator and the parties agree un
the limited discovery that will be
needed for ADR, which is scheduled
within 90 days of the meeting. Liti-
gants can choose from a numbe' of
options, butmostpick mediationo"\ r-
seen by the program's administrater,
probably because his services are fi"e.

According to Donna Stienstra, a
senior research associate for the Fed-
eral Judicial Center, the emphasis on
getting cases into ADR quickly in
Missouri's program isunusual. “There
is an expectation that ADR works
better later," she said. "One of the
surprises ofthe program may be that

it works well early."

Indeed statistics kept by the dis-
trict show some success. The cases
are divided into three groups: those
that are required to go through the
early assessment program, those that
may opt for it, and a control group of
those that may not opt for it.

The median time from filing to dis-
position ofthe cases was 232 days for
those required to participate, 310 days
for those that could opt in, and 317
days for the control group. The cases
6tudied were filed between Jan. 1,
1992, and April 30, 1993.

The 404 attorneys surveyed gave
the program a thumbs up. Ninety-
two percent said it should be contin-
ued and 67 percent said itwas very or
somewhathelpful in reducingthecost
of resolving cases.

Wolf says the program ‘has been
very effective in a district (without)
significant problems" with case back-
logs. "Can you imagine how effective
it would be in a district where many
cases are taking three years or more
to go to trial?" he asked

Inspiration for Windows program outlines

Lnspiration doesn't have the grap h-
ics features of programs like Powc.r
Point or Persuasion. But we do like
the program both as an outliner, ..nd
for the ease in which we could j:n -
pare good looking graphics.

Inspiration for Windows, Versi >n
4. Inspiration Software Inc., 29202 >/
Dolph Court, Portland, OR 97219.

Phone ’\(/1800) 877- 4292 ex 14 or (503)
« Jr ajjj moo

writesabout hisdffice
inHomewood. 1. BenjaminH Gahen
Is based in Chicago, Ill. These col-
uns are available electronically an
NewsNet, Predicasts Newdletter file,
Westlaw in the LawPracfile, and on
Counsel Connect. For further infor-
mation you can contact Lawv Office
Technology Review by writing toP.O.
Box 2577, Homewood, 1L 8430, or
sending e-mail © thiﬁr@hx

MCI Mall, | N\3AI
REC o BT B2 6 on Gaurr
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Office of Justice Programs
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Contact:

Tim Murray

Office of Justice Programs
633 Indiana Avenue NW,
Washington, DC 20531
202-616-5001

SafeFutures: Partnerships to Reduce Youth Violence and Delinquency

The SafeFutures Program calls on the community to enhance existing partnerships to address the
needs o fat-risk and delinquency youth. These partnerships must include public and private
agencies; community-based organizations, such as religious, civic and business groups;

community residents; and youth. The major goal o fthis program is to prevent and control
juvenile delinguency through implementation ofa strategy that is comprehensive, customer-
focused, community-based, and draws on the resources of services agencies at all levels of
government and the private sector. The strategy includes the development ofa continuum of care
for all youth, with a particular focus on delinquent youth. Prevention and intervention, including a
range o fgraduated sanctions and treatment services, comprise this continuum. Partnerships,
availability o fservices, and community responsiveness lie at the heart o f SafeFutures.

This initiative places a strong premium on linkages to other ongoing Federal, State, local, and
tribal initiatives concerned with youth development, economic development, and public safety.
Five sites (three urban, one rural, and one tribal government) will be funded. Two ofthe four
urban/rural sites will be designated Empowerment Zones/Enterprise Communities. Funds will be
used to support nine different programs ranging from prevention through aftercare but linked
together as part ofa broader comprehensive program. A total 0f$7,200,000 ir available for FY
95. Total length of the program is 5 years, conditioned on grantee performance and availability o f
future funds.

Contact:

Betty Chemers

Special Emphasis Division

Office o f Juvenile Justice and Delinquency Prevention
633 Indiana Avenue NW,

Washington, DC 20531

202-307-5914
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 7
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE PORTER

Introduced:
Referred:

A BELL
FOR AN ACT ENTITLED
"An Act authorizing establishment of community dispute resolution centers to
foster the resolution of disputes between juvenile offenders and their victims, and
providing immunity from civil suits for youth courts and for members of the

boards of directors, employees, volunteers, and members of youth courts.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

pe(-G rT & A M a fyp ff/

* Section 1. ASs22.35 is amended by adding a new section toretld:

Sec. 22.j5i020. Recognition of community”~lispute resolution centers for
matters involving minors. The administrate: director may recognize an entity
described in AS 47.12.450(a) aSvE corprfiunity dispute resolution center to serve as a
center to resolve disputes betw”eriimilk”rs and victims. Before extending recognition
under this section, the ~ddunistrative director shall determine that the bylaws of the
entity set out stapdSrds and procedures that meet me*rgquirements of AS 47.12.450(b).

* Sec.ME/AS 47.12.040(a) is amended to read:
(a) Whenever circumstances subject a minor to the jurisdiction of this chapter,

-1- SSHB 7
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the court shall
(1) provide, under procedures adopted by court rule, that, for a minc

who is alleged to be a delinquent minor under AS 47.12.020, a slate agency shall make
a preliminary inquiry to determine if any action is appropriate and may take
appropriate action to adjust the matter without a court hearing; if, under this paragraph,

(A) the state agency makes a preliminary inquiry and take
appropriate action to adjust the matter without a court hearing, the minor may
not be detained or taken into custody as a condition of the adjustment and,
subject to AS 47.12.060, the matter shall be closed by the agency if the minor
successfully completes all that is required of the minor by the agency in the
adjustment; in a municipality or municipalities in which a youth court has been
established under AS 47.12.400, adjustment of the matter under this paragraph
may include referral to the youth court; if a community dispute resolution
center has been established under AS 47.12.450(a) and has obtained
recognition under AS-22~15.fi?.0~un AS 47.12.450(b), adjustment of the

m pflsr< z.

matter under this paragraph may include use of the services of the
community dispute resolution center:

(B) the agency concludes that the matter may not be adjusted
without a court hearing, the agency may file a petition under (2) of this
subsection setting out the facts; or

(2) appoint a competent person or agency to make a preliminary inquir
and report for the information of the court to determine whether the interests of the
public or of the minor require that further action be taken; if, under this paragraph, the
court appoints a person or agency to make a preliminary inquiry and to report to it,
then upon the receipt of the report, the court may informally adjust the matter without
a hearing, or it may authorize the person having knowledge of the facts of the case to
file with the court a petition setting out the facts; if the court informally adjusts the
matter, the minor may not be detained or taken into the custody of the court as a
condition of the adjustment, and the matter shall be closed by the court upon
adjustment.

Se:NC AS 47.12.120(b) is amended to read:

SSHB 7 9.
New Text Underlined [DELETED TEXT BRACKETED]
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(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time
not to exceed two years or in any event extend past the day the minor becomes 19
years of age, except that the department may petition for and the court may grant in
a hearing (A) two-year extensions of commitment that do not extend beyond the
minor's 19th birthday if the extension is in the best interests of the minor and the
public; and (B) an additional one-year period of supervision past age 19 if continued
supervision is in the best interests of the person and the person consents to it; the
department shall place the minor in the juvenile facility that the department considers
appropriate and that may include ajuvenile correctional school, juvenile work camp,
treatment facility, detention home, or detention facility; the minor may be released
from placement or detention and piaced on probation on order of the court and may
also be released hy the department, in its discretion, under AS 47.12.260;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor's parents, guardian, or a suitable person; if the
court orders the minor placed on probation, it may specify the terms and conditions
of probation; the probation may be for a period of time not to exceed two years and
In no event to extend past the day the minor becomes 19 years of age, except that the
department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do ot extend
beyond the minor's 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if
the continued supervision is in the best interests of the person and the person
consents to it;

(3) order the minor committed to the custody of the department and
placed on piobation, to be supervised by the department, and released to the minor's
parents, guardian, other suitable person, or suitable nondetention setting such as a
family home, group care facility, or child care facility, whichever the department
considers appropriate to implement the treatment plan of the predisposition report; if
the court orders the minor placed on probation, it may specify the terms and conditions

-3- SSHB 7
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of probation; the department may transfer the minor, in the minor's best interests, from
one of the probationary placement settings listed in this paragraph to another, and the
minor, the minor's parents or guardian, and the minor's attorney are entitled to
reasonable notice of the transfer; the probation may be for a period of time not to
exceed two years and in no event to extend past the day the minor becomes 19 years
of age, except that the department may petition for and the court may grant in a

hearing
'‘A) two-year extensions of commitment that do not extend
beyond the minor's 19th birthday if the extension is in the best interests of the
minor and the public; and
(B) an additional one-year period of supervision past age 19
the continued supervision is in the best interests of the person and the person

consents to it;
(4) order the minor and the minor's parent to make suitable restitutic
in lieu of or in addition to the court’s order under (1), (2), or (3) of this subsection;
under this paragraph,

(A) except as provided in (B) of this paragraph, the court ma
not refuse to make an order of restitution to benefit the victim of the act of the
minor that is the basis of the delinquency adjudication; under this
subparagraph, the court may require the minor to use the services of a
community dispute resolution center that has been recognized bv the

yP & t-IS -T iE .

-admimstFative-dtrector-of the Alaska Court"Svstem-nnder AS

~ov-thd commissioner under AS 47.12.450(b) to resolve anv dispute between &

the minor and the victim of the minor’? offense as to the amount of or

manner of payment of the restitution; and

(B) the court may not order payment of restitution by the paren

of a minor who is a runaway or missing minor for an act of the minor that was

committed by the minor after the parent has made a report to a law

enforcement agency, as authorized by AS 47.10.141(a), that the minor has run

away or is missing; for purposes of this subparagraph, "runaway or missing

minor" means a minor who a parent reasonably believes is absent from the
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minor's residence for the purpose of evading the parent or who is otherwise
missing from the minor's usual place of abode without the consent of the
parent;

(5) order the minor committed to the department for placement in an
adventure based education program established under AS 47.21.020 with conditions
the court considers appropriate concerning release upon satisfactory completion of the
program or commitment under (1) of this subsection if the program is not satisfactorily
completed;

(6) in addition to an order under (1) - (5) of this subsection, if the
de'inquency finding is based on the minor's violation of AS 11.71.030(a)(3) or
11.71.040(a)(4), order the minor to perform 50 hours of community service; for
purposes of this paragraph, "community service" includes work

(A) on a project identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or
traditional village council, would benefit persons within the city or village who
are elderly or disabled: or

(7) in addition to an order under (1) - (6) of this subsection, order the
minor's parent or guardian to comply with orders made under AS 47.12.155, including
participation in treatment under AS 47.12.155(b)(1).

*Sec.X AS 47.12.400 is amended by adding a new subsection to read:

(9) A member of the board of directors of a nonprofit corporation obtaining

recognition from the commissioner to serve as a youth court under this section is
immune from suit in a civil acticn based upon a proceeding or other official act
performed in good faith as a member of the board. Employees and volunteers of a
youth court are immune from suit in a civil action based on a proceeding or other
official act performed in their capacity as employees or volunteers, except in cases of
wilful or wanton misconduct. A youth court is immune from suit in a civil action
based on a proceeding or other official act performed by its employees, volunteers, or
members of its board of directors, except in cases of wilful or wanton misconduct by
its employees or volunteers or in cases of official acts performed in bad faith by
members of the board.
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* Sec. M AS 47.12 is amended by adding a ne v section to read:

SSHB 7

Article 3A. Community Dispute Resolution Centers.

Sec. 47.12.450. Community dispute resolution centers for matters involving
minors, (a) An entity organized for the purpose of providing community mediation
services may establish and operate a community dispute resolution center to resolve
disputes between minors who are alleged to have committed offenses and the victims
of those offenses.

(b) The commissioner may recognize an entity organized for the purpose of
providing community mediation services as a community dispute resolution center to
serve as a center to resolve disputes between minors and victims. Before extending
recognition under this subsection, the commissioner shall determine that the bylaws of
the entity set out standards and procedures

(1) for filing requests for dispute resolution services with the center and
for scheduling mediation sessions participated in by the parties to the dispute;

(2) to ensure that each dispute mediated meets the criteria for
appropriateness for mediation and for rejecting disputes that do not meet the criteria;

(3) for giving notice of time, place, and nature of the mediation session
to the parties, and for conducting mediation sessions that comply with the provisions
of this section;

(4) to ensure that participation by all parties is voluntary;

(5) for obtaining referrals from public and private hodies;

(6) for providing mediators who, during the dispute resolution process,
may not make decisions or determinations of the issues involved, but who shall
facilitate negotiations by the participants themselves to achieve a voluntary resolution
of the issues;

(7) for communicating to the agency making a referral under
AS 47.12.040(a)(1)(A) or the court making a referral under AS 47.12.120(b)(4)(A), as

appropriate, the following:
(A) notice that the minor and victim have been unable to enter

into a written agreement under (d)(2) of this section or that the minor or victim
has withdrawn from mediation as authorized by (0 of this section;

-6-
New Text Underlined [DELETED TEXT BRACKETED]



g b~ w

(=33

10

1
12

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT 0-LS0076\E

(B) notice that the minor and victim have entered into a written
agreement under (d)(2) of this section; the center shall transmit a copy of the
agreement to the agency or the court, as appropriate;

(C) notice that the minor has failed to perform fully the minor's
obligations under the written agreement under (d)(2) of this section;

(D) notice that the minor has successfully completed all that is
required of the minor under the provisions of the written agreement under
(d)(2) of this section; and

(8) for informing and educating the community about the communit

dispute resolution center ar.J encouraging the use of the center's services in appropriate
cases.

(c) A center established under this section shall provide dispute resolution
services between a minor who has committed an offense and who, because of the
commission of the offense, may be alleged to be a delinquent minor under
AS 47.12.020, and a person who was a victim of that offense. The center shall
provide dispute resolution services either without charge to a participant or for a fee
that is based on the participant's ability to pay.

(d) In conducting a dispute resolution process under this section, a center shall
require that

(1) the minor and the victim enter into a written agreement that
expresses the method by which they shall attempt to resolve the issues in dispute; and

(2) at the conclusion of the dispute resolution process, the minor and
the victim enter into a written agreement that sets out the settlement of the issues and
the future responsibilities, if any, of each party.

(e) Except for a notice or a communication described in (b)(7) of this section,
all memoranda, work notes or products, or case files of centers established under this
section are confidential and privileged and are not subject to disclosure in any judicial
or administrative proceeding unless the court or administrative tribunal determines that
the materials were submitted by a participant to the center for the purpose of avoiding
discovery of the material in a subsequent proceeding. Any communication relating to
the subject matter of the resolution made during the resolution process by a participant,
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mediator, or another person is a privileged communication and is not subject to
disclosure in a judicial or administrative proceeding unless all parties to the
communication waive the privilege. However, privilege and limitation on evidentiary
use set out in this subsection do not apply to a communication of a threat that injury
or damage may be inflicted on a person or on the property of a party to the dispute

to the extent the communication may be relevant evidence in a criminal matter, Art
. - , . . . mArtenp
(f) A minoror a victim wht*pjun”xily/enters a dispute resolution process at IF2.

a center established under this section may revoke consent, withdraw from dispute
resolution, and seek judicial or administrative redress before reaching a written
resolution agreement. The withdrawal must be in writing. [f a minor or a victim
withdraws from dispute resolution, a legal penalty, sanction, or restraint may not be
imposed upon the person for that withdrawal,

(g) A center established under this section may seek and accept contributions
and any other available money and may expend the money to carry out the purposes

of this section.
(h) A member of the board of directors of a community dispute resolution

center is immune from suit in a civil action based upon a proceeding or other official
act performed in good faith as @ member of the board. Employees and volunteers of
a community dispute resolution center are immune from suit in a civil action based on
a proceeding or other official act performed in their capacity as employees or
volunteers, except in cases of wilful or wanton misconduct. A center is immune from
suit in a civil action based on a proceeding or other official act performed by its
employees, volunteers, or members or its board of directors, except in cases of wilful
or wanton misconduct by its employees or volunteers or in cases of official acts
performed in bad faith by members of the board.
(i) In this section, "center" means a community dispute resolution center.
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