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STATE OF ALASKA 
1997 LEGISLATIVE SESSION
Revision D a te :________________________
Title: Victim/Juvenile Offender Mediation.

Sponsor: Representative Porter_______
Requestor: H. Judiciary_______________

FISCAL NOTE
BILL NO: HB 7

Dept. Affected: 
BRU:
Component:

Public Safety
Alaska State Troopers
Detachments

COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 98 FY 99 FY 00 FY 01 FY 02 FY 03
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING lo•1o1 -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

CHANGE IN R E V EN U ES  ( ) - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -
R e v e n u e  C od e

FUNDING: (Thousands of Dollars)
1002 Federal Receiots
1003 GF Match
1004 GF
1005 GF/Proqram
1006 GF/MHTIA
Other
TOTAL -0- -0- -0- -0- -0- -0-

Estimate of current year (FY 97) impact: S

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

This bill will not have a fiscal impact on the Division of Alaska State Troopers.

Prepared By: Lt. Dan Lowden________________  Phone 269-5412
Division: Alaska State Troopers_____________________________ Date. January 10. 1997____________

Approved by Commissioner: 8 .___________________________ ______ ( ( t u f t  ________
Agency: Ronald L. Otte. Department of Public
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FISCAL NOTE

Revision Date: ______________________________________  Department Affected: Administration_____________
Title: "An Act authorizing establishment of community dispute
resolution centers..."___________________________________BRU: Office of Public Advocacy_____________________
___________________________________________________Component: Office of Public Advocacy_______________
Sponsor: Rep. Porter_________________________________ ______________________________________________
Requestor: (h. Jud___________________________________  COMPONENT SERIAL NO. _43_________________

S T A T E  O F  A L A S K A  B IL L  N O . H B  7

1997 L E G IS L A T IV E  S E S S IO N

EXPENDITURES/REVENUES:_________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY 00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

I CHANGE IN REVENUES ( ) I 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Recjipts
1037 GF/Mental Health
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 97) cost: $ 0.0 
P O S I T I O N S : _______________________
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

There is no fiscal impact to the Office of Public Advocacy.

Prepared by: Brant McGee. Director 
Division: Office of Public Advocacy

Phone: (9071 264-4414 
Date: ______________

Approved by Commissioner: Mark Dover ( ( V r / i m r
Agency: Department of Administration

A
Date:
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FISCAL NOTE
B IL L  N O . H B  7

Revision Date: ______________________________________  Department Affected: Administration
Title: "An Act authorizing establishment of community dispute
resolution centers..."__________________________________  BRU: Public Defender Agency_____
___________________________________________________Component: Public Defender Atiencv
Sponsor: Rep. Porter_________________________________ _________________________________
Requestor: (hiJud___________________________________  COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES:__________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 98 FY 99 FY00 FY 01 FY 02 FY 03

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 I 0.0 0.0 0.0 I 0.0

I CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dol ars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mental Health
OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 97) cost: $ 0.0 
POSITIONS: _____  _________
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

There is no fiscal impact on the Public Defender Agency.

Prepared by: Barbara K. Brink. Acting Director____________________  Phone: (9071 264-4414
Division: Public Defender Agency__________________________  Date: ______________

Approved by Commissioner: Mark Bover
Agency: Department of Administration _ F  Date: * I
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CS FOR HOUSE BILL NO. 7(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION 

BY THE HOUSE JUDICIARY COMMITTEErt

i' Offered:Ij
! Referred:
!i
jj Sponsor(s): REPRESENTATIVE PORTER

A BILL
;

FOR AN ACT ENTITLED

1  ̂ "An Act authorizing establishment of community dispute resolution centers to

2 foster the resolution of disputes between juvenile offenders and their victims, and
I!

3 providing immunity from civil suits for youth courts and for members of the

I
4 boards of directors, employees, volunteers, and members of youth courts."

I
5 | i  BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:ii

||

6 * Section 1. AS 47.12.040(a) is amended to read:
i j  I

7 1 (a) Whenever circumstances subject a minor to the jurisdiction of this chapter, j

i!

!!
8 the court shall

j;
9 (1) provide, under procedures adopted by court rule, that, for a minor

10 who is alleged to be a delinquent minor under AS 47.12.020, a state agency shall make

11 a preliminary inquiry to determine if any action is appropriate and may take

12 j appropriate action to adjust the matter without a court hearing; if, under this paragraph, ^

13 (A) the state agency makes a preliminary inquiry and takes

14 . appropriate action to adjust the matter without a court hearing, the minor may

-1- CSHB 7(JUD) j
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not be detained or taken into custody as a condition of the adjustment and, 

subject to AS 47.12.060, the matter shall be closed by the agency if the minor

successfully completes all that is required of the minor by the agency in the 

adjustment; in a municipality or municipalities in which a youth court has been 

established under AS 47.12.400, adjustment of the matter under this paragraph . 

may include referral to the youth court; if a community dispute resolution 

center has been established under AS 47.12.450(a) and has obtained 

recognition under AS 47.12.450(b). adjustment of the matter under this
!

paragraph may include use of the services of the community dispute

resolution center; 1

(B) the agency concludes that the matter may not be adjusted | 

without a court hearing, the agency may file a petition under (2) of this 

subsection setting out the facts; or

(2) appoint a competent person or agency to make a preliminary inquiry

and report for the information of the court to determine whether the interests of the j
i

public or of the minor require that further action be taken; if, under this paragraph, the 

court appoints a person or agency to make a preliminary inquiry and to report to it, 

then upon the receipt of the report, the court may informally adjust the matter without 

a hearing, or it may authorize the person '.aving knowledge of the facts of the case to 

file with the court a petition setting out the facts; if the court informally adjusts the 

matter, the minor may not be detained or taken into the custody of the court as a 

condition of the adjustment, and the matter shall be closed by the court upon 

adjustment.

* Sec. 2. AS 47.12.120(b) is amended to read:

(b) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of time 

not to exceed two years or in any event extend past the day the minor becomes 19 

years of age, except that the department may petition for and the court may grant in 

a hearing (A) two-year extensions of commitment that do not extend beyond the 

minor's 19th birthday if the extension is in the best interests of the minor and the 

public; and (B) an additional one-year period of supervision past age 19 if continued

0-LS0076\B
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rupervision is in the best interests of the person and the person consents to it; the 

department shall place the minor in the juvenile facility that the department considers 

appropriate and that may include a juvenile correctional school, juvenile work camp, 

treatment facility, detention home, or detention facility; the minor may be released
i

from placement or detention and placed on probation on order of the court and may i 

also be released by the department, in its discretion, under AS 47.12.260;

(2) order the minor placed on probation, to be supervised by the 

department, and released to the minor's parents, guardian, or a suitable person; if the 

court orders the minor placed on probation, it may specify the terms and conditions 

of probation; the probation may be for a period of time not to exceed two years and 

in no event to extend past the day the minor becomes 19 years of age, except that the 

department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend 

beyond the minor’s 19th birthday if the extension is in the best interests of the 

minor and the public; and
i

(B) an additional one-year period of supervision past age 19 if 

the continued supervision is in the best interests of the person and the person 

consents to it;

(3) order the minor committed to the custody of the department and 

placed on probation, to be supervised by the department, and released to the minor's 

parents, guardian, other suitable person, or suitable nondetention setting such as a 

family home, group care facility, or child care facility, whichever the department
I

considers appropriate to implement the treatment plan of the predisposition report; if 

the court orders the minor placed on probation, it may specify the terms and conditions 

of probation; the department may transfer the minor, in the minor's best interests, from 

one of the probationary placement settings listed in this paragraph to another, and the 

minor, the minor's parents or guardian, and the minor's attorney are entitled to 

reasonable notice of the transfer; the probation may be for a period of time not to 

exceed two years and in no event to extend past the day the minor becomes 19 years 

of age, except that the department may petition for and the court may grant in a 

hearing

0-LS0076\B
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(A) two-year extensions of commitment that do not extend 

beyond the minor’s 19th birthday if the extension is in the best interests of the
I

minor and the public; and
I

(B) an additional one-year period of supervision past age 19 if 

the continued supervision is in the best interests of the person and the person
I

consents to it;

(4) order the minor and the minor’s parent to make suitable restitution 

in lieu of or in addition to the court’s order under (1), (2), or (3) of this subsection; 

under this paragraph,
I

(A) except as provided in (B) of this paragraph, the court may 

not refuse to make an order of restitution to benefit the victim of the act of the 

minor that is the basis of the delinquency adjudication; under this 

subparagraph, the court may require the minor to use the services of a 

community dispute resolution center that has been recognized bv the 

commissioner under AS 47.12.450(b) to resolve anv dispute between the 

minor and the victim of the minor's offense as to th amount of or manner 

of payment of the restitution: and

(B) the court may not order payment of restitution by the parent 

of a minor who is a runaway or missing minor for an act of the minor that was 

committed by the minor after the parent has made a report to a law 

enforcement agency, as authorized by AS 47.10.141(a), that the minor has run 

away or is missing; for purposes of this subparagraph, "runaway or missing 

minor" means a minor who a parent reasonably believes is absent from the 

minor’s residence for the purpose of evading the parent or who is otherwise 

missing from the minor’s usual place of abode without the consent of the 

parent;

(5) order the minor committed to the department for placement in an 

adventure based education program established under AS 47.21.020 with conditions 

the court considers appropriate concerning release upon satisfactory completion of the 

program or commitment under (1) of this subsection if the program is not satisfactorily 

completed;

0-LS0076VB
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(6) in addition to an order under (1) - (5) of this subsection, if the 

delinquency finding is based on the minor's violation of AS 11.71.030(a)(3) or 

11.71.040(a)(4), order the minor to perform 50 hours of community service; for 

purposes of this paragraph, "community service" includes work
i

(A) on a project identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or 

traditional village council, would benefit persons within the city or village who 

are elderly or disabled; or

(7) in addition to an order under (1) - (6) of this subsection, order the 

minor’s parent or guardian to comply with orders made under AS 47.12.155, including 

participation in treatment under AS 47.12.155(b)(1).

* Sec. 3. AS 47.12.400 is amended by adding a new subsection to read:

(g) A member of the board of directors of a nonprofit corporation obtaining 

recognition from the commissioner to serve as a youth court under this section is 

immune from suit in a civil action based upon a proceeding or other official act 

performed in good faith as a member of the board. Employees and volunteers of a 

youth court are immune from suit in a civil action based on a proceeding or other i 

official act performed in their capacity as employees or volunteers, except in cases of 

wilful or wanton misconduct. A youth court is immune from suit in a civil ac ion 

based on a proceeding or other official act performed by its employees, volunteers, or 

members of its board of directors, except in cases of wilful c r wanton misconduct by j 

its employees or volunteers or in cases of official acts performed in bad faith by ■ 

me -fibers of the board.

* Sec. 4. AS 47.12 is amended by adding a new section to read:

Article 3A. Community Dispute Resolution Centers.

Sec. 47.12.450. Community dispute resolution centers for matters involving 

minors, (a) An entity organized for the purpose of providing community mediation 

services may establish and operate a community dispute resolution center to resolve 

disputes between minors who are alleged to have committed offenses and the victims 

of those offenses.

(b) The commissioner may recognize an entity organized for the purpose of

0-LS0076VB
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0-LS0076\B

providing community mediation services as a community dispute resolution center to 

serve as a center to resolve disputes between minors and victims. Before extending 

recognition under this subsection, the commissioner shall determine that the bylaws of 

the entity set out standards and procedures
i

(1) for filing requests for dispute resolution services with the center and 

for scheduling mediation sessions participated in by the parties to the dispute;

(2) to ensure that each dispute mediated meets the criteria for 

appropriateness for mediation and for rejecting disputes that do not meet the criteria;

(3) for giving notice of time, place, and nature of the mediation session 

to the parties, and for conducting mediation sessions that comply with the provisions 

o f this section;

(4) to ensure that participation by all parties is voluntary;

(5) for obtaining referrals from public and private bodies;

(6) for providing mediators who, during the dispute resolution process, 

may not make decisions or determinations of the issues involved, but who shall 

facilitate negotiations by the participants themselves to achieve a voluntary resolution 

o f the issues;

(7) for communicating to the agency making a referral under 

AS 47.12.040(a)(1)(A) or the court making a referral under AS 47.12.120(b)(4)(A), as 

appropriate, the following:

(A) notice that the minor and victim have been unable to enter 

into a written agreement under (d)(2) of this section or that the minor or victim 

has withdrawn from mediation as authorized by (f) of this section;
j

(B) notice that the minor and victim have entered into a written 

agreement under (d)(2) of this section; the center shall transmit a copy of the 

agreement to the agency or the court, as appropriate;

(C) notice that the minor has failed to perform fully the minor’s 

obligations under the written agreement under (d)(2) of this section;

(D) notice that the minor has successfully completed all that is 

required of the minor under the provisions of the written agreement under

(d)(2) of this section; and

7(JUD) -6-
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(8) for informing and educating the community about the community 

dispute resolution center and encouraging the use of the center’s services in appropriate 

cases.

(c) A center established under this section shall provide dispute resolution 

services between a minor who has committed an offense and who, because of the 

commission of the offense, may be alleged to be a delinquent minor under i
I

AS 47.12.020, and a person who was a victim of that offense. The center shall 

provide dispute resolution services either without charge to a participant or for a fee 

that is based on the participant’s ability to pay.

(d) In conducting a dispute resolution process under this section, a center shall j 

require that

( 1 ) the minor and the victim enter into a written agreement that 

expresses the method by which they shall attempt to resolve the issues in dispute; and

(2 ) at the conclusion of the dispute resolution process, the minor and ! 

the victim enter into a written agreement that sets out the settlement of the issues and 

the future responsibilities, if any, of each party.

(e) Except for a notice or a communication described in (b)(7) of this section, 

all memoranda, work notes or products, or case files of centers established under this 

section are confidential and privileged and are not subject to disclosure in any judicial 

or administrative proceeding unless the court or administrative tribunal determines that 

the materials were submitted by a participant to the center for the purpose of avoiding 

discovery of the material in a subsequent proceeding. Any communication relating to 

the subject matter of the resolution made during the resolution process by a participant, 

mediator, or another person is a privileged communication and is not subject to 

disclosure in a judicial or administrative proceeding unless all parties to the 

communication waive the privilege. However, privilege and limitation on evidentiary 

use set out in this subsection do not apply to a communication of a threat that injury 

or damage may be inflicted on a person or on the property of a party to the dispute 

to the extent the communication may be relevant evidence in a criminal matter.

(0  A minor or a victim who enters a dispute resolution process at a center 

established under this section may revoke consent, withdraw from dispute resolution,

0-LS0076\B
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and seek judicial or administrative redress before reaching a written resolution 

agreement. The withdrawal must be in writing. If a minor or a victim withdraws from 

dispute resolution, a legal penalty, sanction, or restraint may not be imposed upon the 

person for that withdrawal.

(g) A center established under this section may seek and accept contributions 

and any other available money and may expend the money to carry out the purposes 

o f this section.

(h) A member of the board of directors of a community dispute resolution 

center is immune from suit in a civil action based upon a proceeding or other official 

act performed in good faith as a member of the board. Employees and volunteers of 

a community dispute resolution center are immune from suit in a civil action based on 

a proceeding or other official act performed in their capacity as employees or 

volunteers, except in cases of wilful or wanton misconduct. A center is immune from 

suit in a civil action based on a proceeding or other official act performed by its 

employees, volunteers, or members or its board of directors, except in cases of wilful 

or wanton misconduct by its employees or volunteers or in cases of official acts 

performed in bad faith by members of the board.

(i) In this section, "center" means a community dispute resolution center.

G-LS0076VB 1
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 7

IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTIETH LEGISLATURE - FIRST SESSION

BY REPRESENTATIVE PORTER

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act authorizing establishment of community dispute resolution centers to 

foster the resolution of disputes between juvenile offender and their victims, and 

providing immunity from civil suits for youth courts and for members of the 

boards of directors, employees, volunteers, and members of youth courts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.35 is amended by adding a new section to read:

Sec. 22.35.020. Recognition of community dispute resolution centers for 

matters involving minors. The administrative director may recognize an entity 

described in AS 47.12.450(a) as a community dispute resolution center to serve as a 

center to resolve disputes between minors and victims. Before extending recognition 

under this section, the administrative director shall determine that the bylaws of the 

entity set out standards and procedures that meet the requirements of AS 47.12.450(b).

* Sec. 2. AS 47.12.040(a) is amended to read:

(a) Whenever circumstances subject a minor to the jurisdiction of this chapter,

-1- SSHB 7
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the court shall

( 1 ) provide, under procedures adopted by court rule, that, for a minor 

who is alleged to be a delinquent minor under AS 47.12.020, a state agency shall make 

a preliminary inquiry to determine if any action is appropriate and may take 

appropriate action to adjust the matter without a court hearing; if, under this paragraph,

(A) the state agency makes a preliminary inquiry and takes 

appropriate action to adjust the matter without a court hearing, the minor may 

not be detained or taken into custody as a condition of the adjustment and, 

subject to AS 47.12.060, the matter shall be closed by the agency if the minor 

successfully completes all that is required of the minor by the agency in the 

adjustment; in a municipality or municipalities in which a youth court has been 

established under AS 47.12.400, adjustment of the matter under this paragraph 

may include referral to the youth court; if a community dispute resolution 

center has been established under AS 47.12.450(a) and has obtained

recognition under AS 22.35.020 or AS 47.12.450(b), adjustment of the 

matter under this paragraph may include use of the services of the 

community dispute resolution center:

(B) the agency concludes that the matter may not be adjusted 

without a court hearing, the agency may file a petition under (2 ) of this 

subsection setting out the facts; or

(2 ) appoint a competent person or agency to make a preliminary inquiry 

and report for the information of the court to determine whether the interests of the 

public or of the minor require that further action be taken; if, under this paragraph, the 

court appoints a person or agency to make a preliminary inquiry and to report to it, 

then upon the receipt of the report, the court may informally adjust the matter without 

a hearing, or it may authorize the person having knowledge of the facts of the case to 

file with the court a petition setting at the facts; if the court informally adjusts the 

matter, the minor may not be detained or taken into the custody of the court as a 

condition of the adjustment, and the matter shall be closed by the court upon 

adjustment.

* Sec. 3. AS 47.12.120(b) is amended to read:

SSI IB 7 -2 -
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(b) If the court finds that the minor is delinquent, it shall

( 1 ) order the minor committed to the department for a period of time 

not to exceed two years or in any event extend past the day the minor becomes 19 

years of age, except that the department may petition for and the court may grant in 

a hearing (A) two-year extensions of commitment that do not extend beyond the 

minor's 19th birthday if the extension is in the best interests of the minor and the 

public; and (B) an additional one-year period of supervision past age 19 if continued 

supervision is in the best interests of the person and the person consents to it; the 

department shall place the minor in the juvenile facility that the department considers 

appropriate and that may include a juvenile correctional school, juvenile work camp, 

treatment facility, detention home, or detention facility; the minor may be released 

from placement or detention and placed on probation on order o f the court and may 

also be released by the department, in its discretion, under AS 47.12.260;

(2 ) order the minor placed on probation, to be supervised by the 

department, and released to the minor's parents, guardian, or a suitable person; if the 

court orders the minor placed on probation, it may specify the terms and conditions 

of probation; the probation may be for a period of time not to exceed two years and 

in no event to extend past the day the minor becomes 19 years of age, except that the 

department may petition for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend 

beyond the minor’s 19th birthday if the extension is in the best interests of the 

minor and the public; and

(B) an additional one-year period of supervision past age 19 if 

the continued superv ision is in the best interests of the person and the person 

consents to it;

(3) order the minor committed to the custody of the department and 

placed on probation, to be supervised by the department, and released to the minor's 

parents, guardian, other suitable person, or suitable nondetention setting such as a 

family home, group care facility, or child care facility, whichever the department 

considers appropriate to implement the treatment plan of the predisposition report; if 

the court orders the minor placed on probation, it may specify the terms and conditions

WORK DRAFT WORK DRAFT 0-LS0076\E

-3-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]

SSHB 7



1
2
3

4

5

6
7

8
9

10

11
12
13

14

15

16

17

18

19

20

21
22

23

24

25

26

27

28

29

30

31

of probation; the department may transfer the minor, in the minor's best interests, from 

one of the probationary placement settings listed in this paragraph to another, and the 

minor, the minor's parents or guardian, and the minor's attorney are entitled to 

reasonable notice of the transfer; the probation may be for a period of time not to 

exceed two years and in no event to extend past the day the minor becomes 19 years 

o f age, except that the department may petition for and the coun may grant in a 

hearing

(A) two-year extensions of commitment that do not extend 

beyond the minor’s 19th birthday if the extension is in the best interests of the 

minor and the public; and

(B) an additional one-year period of supervision past age 19 if > 

the continued supervision is in the best interests of the person and the person 

consents to it;

(4) order the minor and the minor’s parent to make suitable restitution 

in lieu of or in addition to the court’s order under (1), (2), or (3) of this subsection; 

under this paragraph,

(A) except as provided in (B) of this paragraph, the court may 

not refuse to make an order of restitution to benefit the victim of the act of the 

minor that is the basis of the delinquency adjudication; under this 

subparagraph, the court may require the minor to use the services of a 

community dispute resolution center that has been recognized bv the 

administrative director of the Alaska Court System under AS 22.35.020 or 

bv the commissioner under AS 47.12.450(b) to resolve anv dispute between 

the minor and the victim of the minor’s offense as to the amount of or 

manner of payment of the restitution: and

(B) the court may not order payment of restitution by the parent 

of a minor who is a runaway or missing minor for an act of the minor that was 

committed by the minor after the parent has made a report to a law 

enforcement agency, as authorized by AS 47.10.141(a), that the minor has run 

away or is missing; for purposes of this subparagraph, "runaway or missing 

minor" means a minor who a parent reasonably believes is absent from the
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minor’s residence for the purpose of evading the parent or who is otherwise 

missing from the minor’s usual place of abode without the consent of the 

parent;

(5) order the minor committed to the department for placement in an 

adventure based education program established under AS 47.21.020 with conditions 

the court considers appropriate concerning release upon satisfactory completion of the 

program or commitment under ( 1 ) of this subsection if the program is not satisfactorily 

completed;

(6) in addition to an order under (1) - (5) of this subsection, if the 

delinquency finding is based on the minor’s violation of AS 11.71.030(a)(3) or 

11.71.040(a)(4), order the minor to perform 50 hours of community service; for 

purposes of this paragraph, "community service" includes work

(A) on a project identified in AS 33.30.901; or

(B) that, on the recommendation of the city council or 

traditional village council, would benefit persons within the city or village who 

are elderly or disabled; or

(7) in addition to an order under (1) - (6) of this subsection, order the 

minor’s parent or guardian to comply with orders made under AS 47,12.155, including 

participation in treatment under AS 47.12.155(b)(1).

* Sec. 4. AS 47.12.400 is amended by adding a new subsection to read:

(g) A member of the board of directors of a nonprofit corporation obtaining 

recognition from the commissioner to serve as a youth court under this section is 

immune from suit in a civil action based upon a proceeding or other official act 

performed in good faith as a member of the board. Employees and volunteers o f a 

youth court are immune from suit in a Jv il  action based on a proceeding or other 

official act performed in their capacity as employees or volunteers, except in cases of 

wilful or wanton misconduct. A youth court is immune from suit in a civil action 

based on a proceeding or other official act performed by its employees, volunteers, or 

members of its board of directors, except in cases of wilful or wanton misconduct by 

its employees or volunteers or in cases of official acts performed in bad faith by 

members of the board.
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* Sec. 5. AS 47.12 is amended by adding a new section to read:

Article 3A. Community Dispute Resolution Centers.

Sec. 47.12.450. Community dispute resolution centers for matters involving 

minors, (a) An entity organized for the purpose of providing community mediation 

services may establish and operate a community dispute resolution center to resolve 

disputes between minors who are alleged to have committed offenses and the victims 

of those offenses.

(b) The commissioner may recognize an entity organized for the purpose of 

providing community mediation services as a community dispute resolution center to 

serve as a center to resolve disputes between minors and victims. Before extending 

recognition under this subsection, the commissioner shall determine that the bylaws of 

the entity set out standards and procedures

( 1 ) for filing requests for dispute resolution services with the center and 

for scheduling mediation sessions participated in by the parties to the dispute;

(2 ) to ensure that each dispute mediated meets the criteria for 

appropriateness for mediation and for rejecting disputes that do not meet the criteria;

(3) for giving notice of time, place, and nature of the mediation session 

to the parties, and for conducting mediation sessions that comply with the provisions 

of this section;

(4) to ensure that participation by all parties is voluntary;

(5) for obtaining referrals from public and private bodies;

(6) for providing mediators who, during the dispute resolution process, 

may not make decisions or determinations of the issues involved, but who shall 

facilitate negotiations by the participants themselves to achieve a voluntary resolution 

of the issues;

(7) for communicating to the agency making a referral under 

AS 47.12.040(a)(1)(A) or the court making a referral under AS 47.12..120(b)(4)(A), as 

appropriate, the following:

(A) notice that the minor and victim have been unable to enter 

into a written agreement under (d)(2 ) of this section or that the minor or victim 

has withdrawn from mediation as authorized by ( 0  of this section;
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(B) notice that the minor and victim have entered into a written 

agreement under (d)(2 ) of this section; the center shall transmit a copy of the 

agreement to the agency or the court, as appropriate;

(C) notice that the minor has failed to perform fully the minor’s 

obligations under the written agreement under (d)(2 ) o f this section;

(D) notice that the minor has successfully completed all that is 

required of the minor under the provisions of the written agreement under 

(d)(2 ) of this section; and

(8) for informing and educating the community about the community 

dispute resolution center and encouraging the use of the center’s services in appropriate 

cases.

(c) A center established under this section shall provide dispute resolution 

services between a minor who has committed an offense and who, because of the 

commission of the offense, may be alleged to be a delinquent minor under 

AS 47.12.020, and a person who was a victim of that offense. The center shaJl 

provide dispute resolution services either without charge to a participant or for a fee 

that is based on the participant’s ability to pay.

(d) In conducting a dispute resolution process under this section, a center shall 

require that

( 1 ) the minor and the victim enter into a written agreement that 

expresses the method by which they shall attempt to resolve the issues in dispute; and

(2 ) at the conclusion of the dispute resolution process, the minor and 

the victim enter into a written agreement that sets out the settlement of the issues and 

the future responsibilities, if any, o f each party.

(e) Except for a notice or a communication described in (b)(7) of this section, 

all memoranda, work notes or products, or case files of centers established under this 

section are confidential and privileged and are not subject to disclosure in any judicial 

or administrative proceeding unless the court or administrative tribunal determines that 

the materials were submitted by a participant to the center for the purpose of avoiding 

discovery of the material in a subsequent proceeding. Any communication relating to 

the subject matter of the resolution made during the resolution process by a participant,
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mediator, or another person is a privileged communication and is not subject to 

disclosure in a judicial or administrative proceeding unless all parties to the 

communication waive the privilege. However, privilege and limitation on evidentiary 

use set out in this subsection do not apply to a communication of a threat that injury 

or damage may be inflicted on a person or on the property of a party to the dispute 

to the extent the communication may be relevant evidence in a criminal matter.

(f) A minor or a victim who^jurtfarHyjbnters a dispute resolution process at 

a center established under this section may revoke consent, withdraw from dispute 

resolution, and seek judicial or administrative redress before reaching a written 

resolution agreement. The withdrawal must be in writing. If  a minor or a victim 

withdraws from dispute resolution, a legal penalty, sanction, or restraint may not be 

imposed upon the person for that withdrawal.

(g) A center established under this section may seek and accept contributions 

and any other available money and may expend the money to carry out the purposes 

o f this section.

(h) A member of the board of directors of a community dispute resolution 

center is immune from suit in a civil action based upon a proceeding or other official 

act performed in good faith as a member of the board. Employees and volunteers of 

a community dispute resolution center are immune from suit in a civil action based on 

a proceeding or other official act performed in their capacity as employees or 

volunteers, except in cases of wilful or wanton misconduct. A center is immune from 

suit in a civil action based on a proceeding or other official act performed by its 

employees, volunteers, or members or its board of directors, except in cases o f wilful 

or wanton misconduct by its employees or volunteers or in cases of official acts 

performed in bad faith by members of the board.

(i) In this section, "center" means a community dispute resolution center.
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3 Page 2, line 13:
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background o f s im ila r unprovoked and se r i­
ous acts o f  violence, unsuccessful e ffo rts  at 
rehabilitation , and s im ila rity  between cu rren t 
and past misconduct.
2 . C r im in a l I.sw  e=>U34(3)

W he th e r sentencing judge  e rred  in im ­
posing cu rren t sentences consecutive to  time 
defendant received upon revocation o f  his 
paro le  was not p ro p e r ly  be fore  C ou rt o f  A p ­
peals, w here no action on defendant's pa ro le  
had been taken a t tim e o f  sentencing h e a r­
ing, nnd Pa ro le  B oa rd 's  subsequent action 
was not m a tte r o f  record .

Thomas J . M eyer, Asst. Pub lic  D e fender, 
Juneau, and John B . Sa lem i, Pub lic  D e fend ­
e r , Anchorage, fo r appellant.

R ichard Svobodny, D ist. A tty . and B ruce 
M . Bbtelho. A tty . Gen., Juneau, fo r  appellee.

Be fore B R Y N E R , C .J ., and COATS and 
M A N N H E IM E R , J J .

O P IN IO N
B R Y N E R , C h ie f Judge .
David V. Evenson w as convicted in 1991 o f  

th ree  counts o f  assau lt in tho second degree 
in vio lation o f  AS 11 .41 .210 (a )(2 ). The con­
victions w ere fo r  th ree sep "ra te  a lcoho l-re la t­
ed incidents in which Evenson engaged in 
unprovoked attacks against o th e r people and 
inflicted serious physical in ju ries upon them . 
A lthough a f ir s t  fe lony o ffend e r f o r  p resump 
tive sentencing purposes, Evenson had an 
extensive m isdemeanor record  and a juven ile  
h is to ry  that included adjudications fo r  fe lony- 
leve l assaultive misconduct. Pu rsuan t to the 
te rm s o f a sentencing agreem ent, Evenson 
received consecutive sentences o f  two y ea rs  
w ith one y e a r suspended fo r the th ree as­
sau lts . Evenson served the unsuspended 
portion  o f his sentences and, upon re lease 
from  prison in N ovem ber 1993, was sim u lta ­
neously placed under pa ro le  and probation 
supervision. Evenson's conditions o f  p roba­
tion requ ired him to com p ly with a ll laws and 
prohib ited him from  consum ing alcoholic bev­
e rages o r en te ring  bars.

On November 25. 1993, less than two 
weeks a fte r h is re lease from  prison, Evenson

was cited fo r  driv ing without a license; he 
was convicted o f  the o ffense on Decem ber 9, 
1993. Soon therea fter, he began consuming 
alcohol regu la r ly . On Janua ry  26, 1994, E v ­
enson entered the Im pe ria l B a r in Juneau 
and tried to s ta rt i  qu a rre l w ith another 
man; the man attempted to ignore Evenson 
and u ltim ate ly le ft the b a r to avoid a con fron­
tation. Severa l hours la te r . Evenson encoun­
te red  the same man in a  re s ta u ra n t W ith ­
out provocation o r warning, Evenson struck 
the man in the face with his fist, in flic ting a 
one and one -ha lf inch cut over th e  man’s 
eyebrow .

As a resu lt o f  these incidents, Superio r 
C ou rt Judge L a r ry  R . W eeks revoked Even­
son's probation. On each o f  Evenson ’s sec­
ond-degree iLssault convictions, the jud ge  im­
posed six months o f  the one-year te rm  that 
had orig ina lly  been suspended. Evenson 
a lso entered a no contest plea to a class A 
m isdemeanor charge o f  fou rth -degree  assault 
fo r  the January  26 inc iden t Judge Weeks 
sentenced Evenson to s l x  months f o r  that 
o ffense. Judge Weeks o rde red  Evenson to 
se rve  a ll o f  these sentences consecutively, fo r 
a  to ta l o f  two yea rs ' additional incarceration. 
Evenson appeals, contending that his com­
posite sentence is excessive.

[1 ] In  a rgu ing that his sentence is exces­
sive, Evenson v irtu a lly  ignores the offenses 
fo r which he was on probation ; instead, he 
foeuses exclusively on the conduct th at led to 
the revocation o f  his probation . Evenson 
maintains that, because he received six 
months' incarceration fo r his new misde­
m eanor assault, " [t jh e  court's imposition o f 
another y ea r and a h a lf fo r  essentia lly  the 
same conduct went too fa r ."

Th is argument m isses the point: the addi­
tional time Evenson received upon revocation 
o f his probation constitutes punishment fo r 
his 1991 fe lony convictions, not fo r h is more 
recent m isdemeanor conviction:

Because a sentence imposed upon revo­
cation o f  probation constitutes punishment 
fo r the defendant's o rig ina l o ffense, the 
length o f  the sentence u ltim ate ly  imposed 
must he approp riate  to the nature and 
circumstances o f  the o rig ina l offense.

J
R .I. v . STA TE  Alaska 683

C l le u S 9 4  P .2d 6 83  lA lu lu A p p . 1995)
785 P .2d 902, 903 (A laska en. M c C la in  v. State, 519 P .2d  811, 813-14 

(A laska 1974).
Toney v. State,
App.1990).

F o r  this reason, in imposing sentence upon 
revocation o f  Evenson's probation, Judge 
W eeks was required to consider, not ju s t 
Evenson's cu rren t conduct, but ra th e r 

a ll availab le sentencing evidence, including 
in formation concerning the defendant’s 
background, the seriousness o f  the original 
offense, the nature o f  the defendant's con­
duct while on probation, and the serious­
ness o f  the violations that led to the revo­
cation. As in a ll o the r sentencing proceed­
ings, re levant in form ation must be evaluat­
ed in light o f  the sentencing c rite ria  articu­
lated in S la te  r. Clmney. 477  P .2d 441, 
4 4 3 - )  - (A lasku 1970).

Id. (in te rna l citations om itted).
[ 2 ]  In  the present case, Judge Weeks 

p roperly  considered the tota lity o f  the sen­
tencing evidence in light o f  the C hancy  crite­
ria . The jud ge  concluded, despite Evenson's 
assurances to the con tra ry , that a substantial 
additional sentence was necessary to serve 
the purposes o f  deterrence, community con­
demnation, and protection o f  the public. Giv­
en the seriousness o f  the three separate fe lo­
nies fo r  which Evenson was convicted, Even­
son's extensive background o f  s im ila r unpro­
voked and serious acts o f  violence, the sub­
stantia l e ffo rts  that have unsuccessfu lly been 
devoted to Evenson 's rehabilitation , and the 
disturbing s im ila rity  o f  Evenson's current 
and past m isconduct Judge Weeks' sentenc­
ing decision seems rem arkab le , not in its 
harshness, but ra th e r in its m oderation and 
res tra in t.1

Having independently reviewed the entire 
sentencing record , vve conclude that the sen­
tence imposed below was not c lea rly  m istak-
I . Evenson attempts to evpund his sentence op* 

peal to include consideration o f additional time 
he evidently received upon revocation of itis pa­
ro le . Evenson maintains that Judge Weeks erred 
in imposing the current sentences consecutively 
to the lim e Evenson received upon revocation ol 
Ills  parnie. However, no action on Evenson s 
pa ro le  hod been taken at the lim e o f his sentenc­
ing hearing in the prescm ease, and the parole 
board's subsequent action is not a m a ile r of 
record  here. Judge Weeks did not expressly 
o rd e r Evenson's sentences in ihe cu rren l case io 
be served cither concurrently with o r  consccu-

The sentences are A F F IR M E D .

R .I. , A ppe llan t,

v.
STA TE  o f  A la sk a , Appellee .

N o . A -5130.

C ou rt o f Appeals o f  A laska. 

M ay 12, 1995.

A fte r juven ile  was adjudicated de lin ­
quent and ordered to make restitution, the 
Supe rio r Court, F ou rth  Jutiieia l D istrict, 
Fa irbanks . M ary E . G r e e n e , l a t e r  revoked 
probation and entered civil judgm ent in 
amount o f  unpaid restitu tion . Appeal was 
taken. The Court o f  Appeals, Mannheimer, 
J ., held that even though delinquent m inor 
could evade restitution o rd e r by  waiting until 
he became “ too o ld " fo r  cou rt to take action 
against him , court lacked au thority  to issue 
civil judgm ent o rde ring payment o f  re s titu ­
tion in connection w ith delinquency m atte r.

Reversed.
live ly (o  any additional time that might result 
from  revocation o f his pa ro le  by the pa ro le  
board. Evenson has failed to present any au ­
thority indicating that Judge Weeks had discre­
tion to preempt subsequent actions o f the pa ro le  
board by ordering the cu rren t sentences to be 
served concurrently with additional time resu lt­
ing from  paro le proceedings that had not vet 
been completed. Under the circumstances, vve 
agree with the state that Evenson ’s aiguments 
concern ing the pa ro le  board ’ s actions are not 
p roperly  be fore this court.



1. C rim in a l L aw  o= 'l20S .4 (2 )
In fa n ts  <^=224

In  both crim inal eases and ju ven ile  de­
linquency cases, sup e rio r cou rt has authority  
to o rd e r thut defendant pay  restitution .
2. C r im in a l L aw  <3=982.5(2), 1208 .4 (2 )

Sentencing c ou rt can o rd e r convicted de­
fendant to pay restitu tion  e ith e r as indepen­
dent component o f  sentence o r  as condition 
o f  defendant’s probation . A S  12.55.045(a ), 
12.55.100(a)(2).
3. In fa n ts  <=221

In juven ile  delinquency cast, superio r 
court can o rde r restitu tion in lieu o f  o r  in 
addition to  o ther authorized dispositions. AS 
47 ,1 0 .0 8 0 (b )( l-3 ).
4 . C r im in a l L aw  c =  1208.4 (2 )

In fa n ts  <*=224
Statutes a llow ing fo r imposition o f  re s ti­

tution fo r  crim inal cases and juven ile  de lin ­
quency cases do no t authorize sentencing 
court to issue civil judgm en t in favo r o f  crime 
victim fo r  amount o f  damage o r  loss Inflicted 
by e ither adu lt o r  ju ven ile  defendant. AS
47.10.010 e t seq.
5. In fa n ts  0=221

Supe rio r C ourt lacks au th o rity  to  en te r 
civil judgm ent in ju ven ile  case in fa v o r o f  
intended recipient o f  restitu tion . AS
47.10.010 e t seq.
0. C r im in a l Law  e = 9 7 7 ( l )

Legislation , and not inherent jud ic ia l 
power is source o f c ou rt ’s sentencing au thori­
ty.
7. C r im in a l Law  <*=982.5(1)

W hile cou rt has wide d iscretion in set­
ting conditions o f de fendant’s  probation, 
cou rt must have legislative authorization be­
fo re  imposing conditions that fundam en ta lly  
a lte r  defendant’s sta tus as probationer.
8 . In fa n ts  0 2 2 3 .1

In  juven ile  delinquency casas, superio r 
court's au thority  to impose pa rticu la r types 
o f  disposition in ju ven ile  case is g ran ted by 
and governed by legislation.

9, In fa n ts  0 2 2 3 .1
.Superior cou rt m ay not issue civil ju d g ­

m ent in favo r o f c rim e victim as pa rt o f 
juven ile  disposition, despite superio r court's 
broad, inherent power to fashion disposition­
a l o rde rs In juven ile  cases.

J . John Fran ich, Asst. Pub lic Advocate, 
Fa irbanks, and B ran t McGee, Public Advo­
cate, Anchorage, fo r appellant.

D . Rebecca Snow, Asst. A tty . Gen., F a ir­
banks, and B ruce M . Botc lho , A tty. Gen., 
Juneau, fo r  appellee.

B e fo re  B R Y N E R , C .J ., and COATS and 
M A N N H E IM E R , J J .

O P IN IO N

M A N N H E IM E R , Judge.
R .I . was adjudicated a juven ile  delinquent 

under AS 47.10.0SO(a). As one o f  the condi­
tions o f his probation, he was o rdered  to 
m ake restitution in the amount o f  $3,018.83. 
L a te r , because o f various v io lations o f his 
probation (including fa ilu re  to m ake restitu­
tion), the sup e rio r court i‘evoked R .I.'s  p ro­
bation and institutionalized him. In  addition, 
the cou rt entered a civil judgem en t against 
R .I . fin favo r o f  the victims o f his crim es) fo r 
the amount o f  the unpaid restitu tion .

R . I .  ap|>euls this last aspect o f  the superior 
court's dispositional o rd e r. He contends that 
the superio r court, by en te ring the civil 
judgem ent against him, in effect increased 
the severity  o f  his sentence and thus violated 
the double je op a rd y  c lauses o f  the federal 
and state constitutions. W e asked the par­
ties to b rie f a related issue: w hether the 
superio r cou rt Lad the au thority  to  convert 
the unpaid restitution into a  civil judgem ent. 
A fte r consideration o f  the supplemental 
b rie fing , we now hold that the sup e r io r court 
lacked au thority  to convert the restitution 
o rd e r into u civil judgem en t

The superio r court's decision to  issue a 
civil judgem ent against R . I .  was apparently 
prompted by the fact that the court's ju r is ­
diction over R . I .  was about to end .1 The

I .  Under AS 4 7 .1 0 .100 (a ). die sup e rio r c o u rts  ju risd ic tion  o ve r a juvenile ends w )e l l the juve-

court wished to ensu re  that R . I .  eventua lly 
paid the restitu tion , even i f  payment did not 
occur until a fte r R . I . ’s  re lease from  juven ile  
supervision. H owever, in a ttempting to 
achieve this goa l, the court acted beyond its 
legal powers.

[1 -31 In  both crim ina l eases and juven ile  
delinquency cases, the leg isla tu re has autho­
rized the superio r c ou rt to o rd e r a defendant 
to pay restitution . In  crim inal prosecutions, 
a sentencing cou rt can o rde r a convicted 
defendant to pay restitution e ith e r as an 
independent component o f  the defendant's 
sentence, sec A S  12.55.045(a), o r  as a condi­
tion o f  the defendant's probation , see A S  
12.55.100(a)(2). And in juven ile  cases, A S 
47.10.080(b )(4) authorizes the supe rio r cou rt 
to o rde r restitu tion " in  lieu o f o r  in addition 
to" the dispositions authorized by AS 
47 .1 0 .0 8 0 (b )( l)- (b )(3 ).

[4 ,5 1  These statutes, however, do not au ­
thorize a  sentencing cou rt to issue a civil 
judgement in fav o r o f  a crime victim fo r  the 
amount o f  damage o r  loss in flic ted by an 
adult o r juven ile  defendant.2 M ore  specifi­
cally , no provision o f  A S 47.10 gives the 
superior court the au thority  to en te r civil 
judgement in a  juven ile  case in fa v o r o f the 
intended recipient o f restitution . Th is lack 
o f  sta tu tory au thority  determ ines the ou t­
come o f  R .I.'s  appeal.

[6 ,7 1  In the rea lm  o f  crim inal law, the 
A laska Supreme C ou rt lias repeated ly  held 
that legislation, not inherent jud ic ia l power, 
is the source o f  a  court's sentencing authori­
ty. The leg isla tu re sets the maximum , mini­
mum. and presumptive term s o f  im prison­
ment fo r crimes. See X e lt  v. State, (>42 P.2d 
1361, 1368 (A laska  App .l!)S2), (c iting several 
A laska cases "which have exp lic itly  recog­
nized the au thority  o f the leg isla tu re in the 
area o f  fixing crim inal sentences"), The leg­
isla tu re decrees whether a defendant's sen-

nilc reaches Ins o r  her nineteenth birthday (or. 
with the child's convent. Ins o r  he r twentieth 
b inhdav l. Still,- v. T.II ., 3 6 0  P ’ el 1286 . I ’ SS 
(A laska App.1993).

2. We note that, in c rim ina l prosecutions, the 
leg islature has au thorized crim e victims to pur. 
sue execution upon a restitution o rd e r as if it 
ssere a civil judgement in their lavor. Alaska 
Statute 12.55 0 5 1 tell provides:

K . I .  v . STA TE
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tence may be s .is rended  in whole o r  in part. 
Pete v. State, 3 79  P.2d 625 . 626 (A laska 1963) 
(a cou rt lias no inherent power to suspend a 
sentence o f Im prisonm ent and place a defen­
dant on probation : such authority  must be 
granted by the leg is la tu re ). The legislature 
determ ines what length o f  probation may be 
imposed. Gtr.izates v. State, 608 P .2d 23, 2 5 - 
26 (A laska  1980); Jackson  v. State, 541 P.2d 
23, 25  (A laska 1975) (when a defendant’s 
sentence o f  im prisonm ent is suspended and 
the defendant is placed on probation, the 
defendant's tota l period o f  probation may nut 
exceed the 5 -y e a r  period specified in AS 
12.55.090(c)); T icdcvm n  v. State, 576 P.2tl 
114 ,116  n. 11 (A laska  1978) (because a d iffe r­
ent statute (AS 12.55 .085 (a )) governs proba­
tion when a defendant receives a suspended 
imposition o f  sentence (S IS ) , the 5 -y c a r limi- 
tau'on does not app ly ; ra th e r, S IS  probation 
is lim ited to the same num ber o f  yea rs  as the 
maximum sentence o f  im prisonment fo r  the 
crime). And, while a cou rt has wide discre­
tion in setting the conditions o f  a defendant’s 
probation, a cou rt must have legislative au­
thorization be fore  imposing conditions that 
fundamentally a lte r  a defendant's status as a 
"p robationer" (th a t is, someone who is re ­
leased from  custody upon his o r  her prom ise 
to abide by certain conditions). W hittlesey v. 
State. 626 P.2d 1066, 1067 (A laska 19N0); 
Bayne v. State. 5S6 P.2d 1250, 1251 (A laska 
1978) (absent exp lic it leg islative authoriza­
tion, a cou rt may not impose imprisonment 
as a condition o f p robation ). See B row n  v. 
State, 559  P.2d 107, 110 (A la ska  1977) (be­
cause A S 12.55 .100(a )(1 ) authorizes a cou rt to 
impose a fine as a  condition o f  probation, a 
sentencing coun can o rd e r a defendant to 
pay a fine as a condition o f  probation even 
when the underly ing  crime is punishable by 
imprisonment un ly).

[81 In  juven ile  cases, the supreme cou rt 
lias followed the sam e ru le : the superio r

The stale may en fo rce payment o l a fine ami 
(a ) restitution recipient m ay enforce pasment 
o l a restitution o rd e r against a  delcndam tin­
der AS 09.35 as tl the o rd e r ssere a civ il 
tudgtucnt en forceable by execution. This sub* 
section does not lim n the au thority  o l the couit 
to en force fines and orders o f  les liltttion  lo  
victims.



court's authority to impose pa rticu la r types 
o f disposition in a juven ile  case is g ran ted by 
and governed by legislation. In  re  E .M .D ., 

'190 P .2d 658 (A laska 1971). In E .M .D ., the 
superio r court found a m ino r to be a "child in 
need o f  supervision" under fo rm e r AS 
‘17.10.290(7) (a  status th a t is now termed 
"child in need o f  a id" under AS 
47.10 .010 (a )(2 )). Based on this finding, the 
superio r court ordered E .M .D . to be institu­
tionalized "in a correctiona l o r detention fa ­
cility . . .  un til re leased there from  upon a 
showing . . .  th a t the m inor has completed a 
prog ram  o f rehabilitation and has been ame­
nable thereto” . E .M .D ., 490  P .2d a t 659.

The m inor appealed, contending th a t the 
superio r court had exceeded its authority 
when it o rde red  her to be institutionalized. 
E .M .D . argued th at the leg islatu re had au­
thorized institutionalization on ly fo r  delin­
quent minors, not fo r children in need o f 
supervision. The  supreme court agreed : 

A laska's pertinen t s ta tu to ry  provisions and 
procedural ru le s  distinguish between cate­
gories o f c h ild ren   O f con tro lling sig­
nificance here is that each class o r  catego­
ry  mandates distinct differences regard ing 
the perm issib le content o f  any dispositional 
o rd e r the tr ia l cou rt can enter.

Study o f o u r children's laws leads to the 
conclusion that the leg isla tu re has autho­
rized institutionalization on ly  where the 
child is found to he a delinquent m in o r . . . .  
[T |h e  only instance under ou r children's 
laws authorizing institutionalization o r  in­
carceration is when the child has vio lated 
the laws o f  the stato[.J Since the runuway 
child in the case at b a r was found to  be a 
child in need o f  supervision, not a de lin ­
quent m inor, no legal basis existed fo r  her 
Incarceration.

E.M .D .. 490 P .2d a t 659 -660 .
A ttempting to avoid this resu lt, the State 

in E .M .D . argued that the superio r cou rt was 
not bound by the lite ra l te rm s o f AS 47.10. 
The Su ite contended that, “ in light o f  the 
legislature's b road policy declaration [that] 
protection o f  ch ild ren is the param ount pu r­
pose (o f the] laws pertaining to children's 
courts", the superio r court shou ld be deemed 
to en joy broad pow er to fashion dispositions 
d ifferent from , o r  in addition to, the ones

specifica lly listed in AS 47.10.080. Id. a t 660. 
The suprem e cou rt re jected this argument:

[W ]e  recently held that the benevolent so­
cial th eo ry  supposed ly underly ing chil­
dren's court [leg is lation ] does not furnish 
justification fo r  dispensing with constitu­
tional safeguards [citing R .L .I I  v. Slate, 
487 P .2d  27, 3 0 -3 1  (A laska 1971) (a  child 
a lleged to be a delinquent m ino r is entitled 
to a  t r ia l by ju r y )  ]. [ In ] the case a t bar, it 
is equa lly  approp riate to note that notions 
o f benevolent protective policies cannot be 
used to validate departu res from  positive 
law re la ting  to the adjudicative and dispos­
itive phases o f  children's proceedings.

E .M .D ., 490  P.2d a t 660.
[9J Re tu rn ing to the p resen t case, n „ 

provision o f  AS 47.10 authorizes the superior 
court to issue a civil judgem ent in favor o f  a 
crime victim  as p a rt o f  a ju ven ile  disposition. 
The S ta te  attempts to deal w ith this lack o f 
sta tu tory  au thority  by asserting that, in chil­
d ren ’s cases, the supe rio r cou rt enjoys broad, 
inherent power to fashion dispositional o r­
ders. The State reasons that there was no 
need fo r  the leg islatu re to specify the superi­
o r court's power to convert a restitution o r­
de r to a civil judgem ent in ch ild ren ’s cuses 
because the superio r court has “ broad dispo­
sitional d iscretion" to pursue any mode o f 
enforcing its judgement.

Th is is essentia lly  the same argument that 
the suprem e court re jected in E .M .D .. The 
superio r cou rt does not have un fettered dis­
positional power in children's cases; ra ther, 
the court's authority  a rises from , and is lim it­
ed by, statute. The legislation defining the 
superio r court's au thority  in ju ven ile  cases 
does not authorize the court to  en te r civil 
judgem ent in favo r o f  a crime victim  o r  con­
v e rt a previously-entered restitu tion o rd e r 
into a civil judgem ent. Because no provision 
o f  AS 47.10 con fers th is power on the superi­
o r  court, vve hold that the sup e r io r court 
lacked the authority  to  convert the restitu ­
tion portion o f  its dispositional o rd e r into a 
civil judgem ent against R .I.,

The S ta te  contends that, i f  the superio r 
court lacks tile  power to convert its restitu­
tion o rde rs to  civil judgem ents, then delin­

quent m inors m ight evade the court’s o rde rs 
"simply by waiting to get too  o ld " fo r  the 
court to take action against them . N eve rth e ­
less, as the State's b r ie f in E .M .D . recog­
nized, cou rts must not exceed their g ran ted 
powers “ even where . . .  the factual circum ­
stances c ry  out f o r  a disposition beyond the 
fingertips o f  the [sentencing] cou rt".
E .M .D .. 490  P .2d a t 660-61 n. 10.

Clle u  194 rad 683 (Alailce App. 1993)
The contested portion o f the superio r 

court's judgem ent is R E V E R S E D .
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uo-i j n cu iu nc iru n i& n , iU ai'jK ii.s
not entitled to substitute its judgm en t fo r  the 
arb itra to r's  on this m atte r. R a ther, the low ­
e r  court should have applied a presumption 
o f  a rb itrab ility , and reviewed fo r  reasonab le ­
ness the a rb itra to r ’s  decision that the dispute 
was a rb itrab le . W e hold that the a rb itra to r 
could have reasonab ly  concluded that Ebas- 
co’s fa ilu re to  subm it Ahtna's c laim  breached 
obligations that arose while the JV A  was in 
e ffect. Consequently, the sup e r io r cou rt’s  
re jection o f  the ta rd y  claim ra tiona le  is re ­
versed.

IV . C O N C LU S IO N  
We R E V E R S E  the superio r c ou rt ’s d e te r­

mination that this dispute was no t a rb itrab le , 
and R E M A N D  fo r consideration o f  Ebaseo's 
A S 09 .43 .120 (a )(4 ) claim .

A ETN A  C A SU A LT Y  &  S U R E T Y  CO ..
A pp e llan t and C ro ss -A ppc llc o ,

v.

M A R IO N  E Q U IP M E N T  CO .. A ppe llee  
and C ro ss -A pp e lla n t.

N o. 1205.
Suprem e C ourt o f  A laska.

M ay 19. 1995.

In su re r, which had provided defense to 
and settled c laim  against construction con­
trac to r fo llow ing accident in which subcon­
tracto r's employee’s a rm  was crushed by 
hoist component a t shopping m all construc­
tion site, b rought indemnity claim against 
hoist lessor pu rsuant to indemnity provision 
o f  equipment lease between lessor am i con­
trac to r. The Supe rio r C ou rt , T h ird  Judicial 
D istrict, Dana A. Fabe, J . . granted sum m ary 
judgm ent fo r lessor, and in su rer appealed 
and lessor cross-appea led . The Suprem e 
C ourt, Moore. C .J ., hold M at: 11) antiindem ­
nity statute govern ing agreem ents "con­
tained in, co lla te ra l to. o r a ffecting" construc­

tion contracts applied to the hoist lease and 
forbade insurer's indemnity claim, and (2) 
tria l court did not abuse its discretion in 
awarding lesso r 20%  o f  its a ttorney's fees as 
p revailing pa rty .

A ffirm ed.

1. Judgm en t e=185(f>)
M ovant is entitled to sum m ary judgment 

if, d raw ing u ll reasonable in ferences in favor 
o f nonmovant, record  fails to  disclose genuine 
issue o f  m ateria l fact and movant is entitled 
to judgm ent as m atte r o f law.

2. Appea l and E r r o r  0 8 9 3 ( 1 )
In te rp re ta tion  o f  statute presents ques­

tion o f  law, which Supreme C ou rt reviews de 
novo.

3. In d em n ity  ©=»3
Anti-indemnity statute governing agree­

ments “ contained in, co lla te ra l to, o r affect­
ing" construction contracts applied to hoist 
lease between equipment le sso r and con­
struction contractor, where lease contained 
prevision obligating lessor to  indemnify con­
trac to r fo r  claim s arising ou t of, in connec­
tion with o r Incident to le sso r ’s  performance 
thereunder, and contained o the r provisions 
designating hoist's use in shopping m a ll con­
struction p ro jec t; such read ing o f anti-in­
demnity statute was consistent with legisla­
tive goal o f  increasing safe ty  a t construction 
sites. A S  -I5.-1S.900.

1. Ind em n ity  C=>3
Anti-indemnity statute, which invalidates 

construction-related agreements to proride 
indemnity fo r  "so le  negligence and wilful 
misconduct" o f  indemnitee o r  o thers re lated 
to indemnitee, forbade indemnity claim 
against hoist lessor, brought unde r provision 
o f  its lease with construction con tractor obli­
gating le sso r to indemnify con tractor fo r 
claims re la ting  to  lessor's perfo rm ance there­
under, follow ing accident in which subcon­
tractor's employee's arm  was crushed by 
hoist component a t shopping m a ll construc­
tion site, where ju r y  found that lessee acted 
with reckless d isregard  fo r employee's in te r­
ests and safety , as such amounted to finding

H 8  7

AETNA CAS. & SUR. CO. v. MARION EQUIPM ENT CO.
City as 894 P.2d 664 (Alaik. 1993)

Alaska 6 6 5

o f "w ilfu l misconduct" w ithin meaning o f 
statute. A S -15.-I5.900.

S ee  pu b lic a tion  W ord s nnd Ph rases 
fo r  o th e r  ju d ic iu l con struc tion s and d e f­
in itions.

n ity  statute. AS -15.-15.900; Ru les C iv.Proc., 
Ru le  82.

5. Ind em n ity  e= 3

9. Appeal and  E r r o r  C=981 (5 )
Award o f  a ttorney ’s  fees is reviewed fo r 

abuse o f discretion.

"W ilfu l misconduct,”  w ithin meaning o f 
anti-indemnity sta tute invalidating construc­
tion-re lated agreements to indemnify one fo r 
one’s own “ w ilfu l misconduct," means voli­
tional action taken e ither with knowledge 
that serious in ju ry  to another w ill p robab ly 
resu lt, o r  w ith wanton and reck less d isregard 
o f  possib le resu lts . AS 45.-15.900.

M ark  A. Sandberg and W illiam  M . W ues- 
tenfe ld , Sandberg , Sm ith . W uestenfe ld & C o­
rey , Anchorage, fo r appellant and cross-ap­
pellee.

6. In su ran ce  0 1 3 8 ( 1 )
L iab ility  fo r punitive damages is insur-

Danic l A . Geret.v, Andrew Guidi, and D on ­
ald C. Thomas, Delaney, W iles, H ayes, Reit- 
man & B rubaker, Inc., Anchorage, fo r appel­
lee and cross-appellant.

able. O P IN IO N
7. In d em n ity  0 3

Anti-indemnity statute, which invalidates 
construction-related agreements to p ro rid e  
indemnity fo r  “ so le  negligence and w ilfu l 
misconduct”  o f  indemnitee o r  its d irectly  re ­
sponsible agents, servants o r  independent 
contractors, forbade indemnity claim against 
hoist lessor, b rought under provision o f  le s ­
so r ’s lease with construction con tractor ob li­
gating le sso r to indemnify con tracto r fo r 
claims re la tin g  to le sso r ’s  perform ance th ere ­
under, fo llow ing accident in which subcon­
trac to r’s  employee's a im  was crushed by 
hoist component a t shopping m a ll construc­
tion site, where ju r y  found that lessee was 
95% liable and employee was 5%  liab le fo r  
accident, since employee’s employment by 
subcontractor o f  lessee brought h i r ,  in addi­
tion to lessee, within category o f  persons fo r 
whom indemnity is prohibited under "so le  
negligence" p rong  o f  statute. A S  ■15.45.900.

M OO RE , C h ie f Justice.

I . IN T R O D U C T IO N

This case requ ires us to dete rm ine wheth­
e r  an indemnity cluuse in a lease agreement 
obligates M arion  Equipment C om pany (M a r­
ion) to indemnify Aetna Casua lty  &  Su re ty  
Company (Aetna) fo r its expenses in defend­
ing and settling a suit against the Howard S. 
W righ t Construction Company (W rig h t). 
The tr ia l cou rt granted sum m ary judgm ent 
in favo r o f  Murion. W e conclude that the 
indemnity sought by Aetna is proh ib ited by 
AS 45.45.900 and therefore  a ffirm .
I I .  F A C T S  A N D  P R O C E E D IN G S

8. In d em n ity  C =9I2 )
T ria l cou rt did not abuse its discretion in 

awarding equipment le sso r 20%  o f  its a tto r­
ney's fees, as prevailing pa rty  in indemnity 
action b rought against it pu rsuant to indem ­
nity provision in its ho ist lease w ith construc­
tion contractor, despite lessor’s contention 
that enhanced award was compelled by com­
plexity o f  facts and issues, extrem e ly  high 
monetary s takes and underly ing need to vin­
dicate public po licy announced in anti-indem ­

Th is case a rises out o f  an in ju ry  sustained 
by James C rane , a jou rneym an electrician 
employed by Cochran E lec tric  Company 
(Cochran ). Cochran was a subcontractor 
employed by W righ t, the genera l con tractor 
in the construction o f the F ifth  Avenue M all 
in Anchorage. C rane was repa iring  a  con­
struction hoist that was erected, operated 
and maintained by W righ t, and leased by 
W righ t from  M arion. A  component o f  the 
hoist crushed Crane's arm , which was la te r 
amputated.

C rane sued W righ t, M arion, and the hoist 
manufacturer, among others . W righ t ten­
dered the claim to Cochran and M arion. 
Cochran accepted W right's tender, and in 
turn tendered the defense to Aetna.

|E%
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M arion was dropped from  C rane 's suit a f­
te r winning pa rtia l sum m ary judgm en t which 
dismissed a ll negligence claims against it. 
Aetna took the case to  tr ia l, w here  a ju r y  
found W righ t 95%  liab le  fo r  C rane ’s  in ju ries 
and found C rane  5% com parative ly  neg ligent. 
C rane  won compensatory damages o f  $3,805,- 
055 and punitive damages o f  $500,000 . P re ­
judgm ent in te re s t and a tto rney ’s  fees th reat­
ened to m ake W righ t's to ta l exposu re ove r $7 
m illion, and in post-tria l motion practice, A et­
na settled with C rane fo r  $6.25 m illion.

The basis fo r  the cu rren t suit is pa rag raph 
L  o f the hoist lease agreem ent between M ar­
ion and W righ t, which provided:

To the fu lle st extent perm itted by law  
(M a rion ) sha ll indemnify and save harm ­
less [W r.gh t], its o ffice rs , agents, and em ­
p loyees from  and against any and a ll suits, 
claims, actions, losses, eosts, inc lud ing at­
torney's fees, penalties, damages, and loss 
o f  use, o f  whatsoever k ind o r na tu re , . . .  
a ris ing  out o f, in connection w ith , o r  inci­
den t to [M urion ’s l perform ance hereunder, 

Aetna seeks indemnification by  M arion  fo r 
the $6 .25 m illion settlem ent, plus m o re  than 
.$160,000 in a tto rney ’s fees th at were incurred 
in W righ t's defense.

The tr ia l court entered sum m ary  judgm en t 
fo r M arion on two independent grounds. 
F irs t, the cou rt accepted M arion ’s a rgum en t 
that since W righ t hud agreed to  put the hoist 
in w ork ing o rd e r, operate it, and maintain it, 
C rane's in ju ry  "cou ld not reasonab ly  be said 
to have originated from , grown ou t o f, o r 
flowed from  M arion's ren ta l and de live ry  o f 
the hoist". Second, the cou rt accepted M ar­
ion's contention th at the indemnity c lause at 
issue here was rendered unenforceab le  by 
AS 45.45.900, which provides:

A  provision, clause, covenant, o r  ag ree ­
ment contained in, co lla te ra l to. o r  a ffect­
ing a construction contract that p u rp o rts  to 
indemnify the prom isee against liab ility  
. . .  from  the so le  negligence o r w ilfu l m is­
conduct o f the prom isee o r  the prom isee's 
agents, servan ts o r  independent con trae-

I. Sec A riz .Rcv .Stai.Ann. § 3 4 -2 2 6 : Cal.C iv.Code 
$ i  2 782 . 2782 .3 ; C onn .G cn .S ta l. § 5 2 -S 72k ; 
Ga.Codc Ann. 5  2 0 -5 0 4 ; Hawaii Rcv .S la t.
§ 4 31 :1 0 -2 2 2 ; Id aho Code § 2 9 -1 1 4 ; III.Ann. 
Stat. ch . 740, para . 35/1 ; Ind .Codc Ann. § 2 6 - 2 -  
5 -1 ; Md.Codc Ann.. Cts. flit Jud .P rac . § 5—305 ;

to rs  who a re  d irec tly  responsib le to  the 
prom isee, is against public policy und is 
void and unenforceab le.

The cou rt held that the lease agreement 
came w ithin the te rm s o f  the statute and that 
W right's behavior— which the ju r y  in C rane ’s 
suit had deemed reckless and deserv ing of 
punitive damages— constituted "w ilfb l mis­
conduct" under the statute.

I I I .  D IS C U S S IO N

Aetna appeals from  each o f  the tr ia l court's 
ru lings. I t  argues that C rane ’s in ju ry  did in 
fact “ a rise  out o f  Marion's perfo rm ance un­
d e r the lease agreement. I t  a lso contends 
that A S 45.45.900 is inapplicable he re , o r 
that, i f  the statute applies, it docs not pre­
clude indemnity on these facts. W e find it 
necessary to consider on ly  the question 
whether A S 45 .45 .900 p rohib its the indemnity 
Aetna seeks.

( 1 . 2 ] M arion is entitled to  summary 
judgm ent if, d raw ing a ll reasonab le in fe r­
ences in favo r o f  Aetna, the record  fa ils  to 
disclose a genuine issue o f  m ateria l fact and 
M arion is entitled to  judgm ent as a m a tte r o f 
law . D n yh o ff r. Teinsco Helicopters. Inc., 

772 P .2d 1085, 10S6 (A laska 1989). The in­
te rp retation  o f  a sta tu te presents a question 
o f  law, which this cou rt reviews de novo. 
C it y  o f D ill in g h a m  v. C H 2 M  H i l l  Northwest, 
Inc., 873 P .2d  1271, 1273 n. 2 (A laska 1994).

A. A S  iS .i5 .90O  B a rs  the In dem n ity  that 

A e tna  Seeks

1. A S  iS . i5 .900  app lie s  to 

the equipm ent lease

(31 We have never been asked to decide 
whether A S 45.45 .900 applies to leases o f 
construction equipment. H ow ever, a t least 
eighteen o th e r states have enacted statutes 
identical o r  s im ila r to  AS 45.45 .900 ,' und the 
weight o f  authority  from  the ju risd ic tions 
th a t have considered th is question indicates 
th a t the statute does govern such leases.

M id i.C om p .Law * Ann. § 691 .9 91 ; N .M .Sta l. 
Ann. § 5 6 -7 -1 : S.C .Cotie Ann. § 3 2 -2 -1 0 ;
S .D .Codified Laws Ann. 5 6 -3 -1 8 ; Tcnn.Codc 
Ann § 0 2 -6 -1 2 3 ; U tah Code Ann. § 13 -8 -1 : 
Va.Code Ann. § 1 1 -4 .1 ; W ash.Rev.Code 
§ 4 .24 .115 : W .Va.Codc § 5 5 -8 -1 4 .
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This body o f  authority, coupled with ,ie Ian 
. guage o f  the M arion -W righ t lease, .onvinces 

us that A S 45.45.900 applies.
C a lk in s  v. L o ra in  D iv is io n  o f  K a ch r in y  

Co., 26 W ashApp, 206, 613 P .2d 143 (1980 ). 
dealt with contractual re la tions lvps identical 
to the case at bar, a lthough it examined an 
indemnity clause that ran in the opposite 
direction. In  C a lk in s, the M itchell B ro th e rs  
Crane Division leased a crane to  the E a r le y  
Company, which operated and maintained it 
while dismantling a chemical p lan t. An in ­
demnity clause in the lease agreement said 
that E a rley  would assume liab ility  fo r a ll 
damages caused by the operation o f  the 
crane. An E a rle y  employee was in ju red  by 
the crane’s operation , and sued M itchell. 
M itchell tendered a claim to E a r le y , was 
rebuffed, and subsequently sued E a r le y  un­
der the indemnity clause. A lthough the 
court based its hold ing on o the r g rounds, it 
concluded that the indemnity clause violated 
the policy expressed by  W ashington ’s version 
o f /VS 45.45.900.1 Id. 613 P.2d at 145.

Two Illinois courts have applied that 
state's s ta tu te 3 to leases o f  construction 
equipment. F o lk c rs  v. D ro it  M a n u fa c tu r in g  

Co . 152 Ill.A pp.3d 58, 105 III.Dec. 263, 504 
N .£ .2d  132 (1987 ), fac tua lly  m irro rs  Ca lk ins. 

Im peria l C rane Services leased a crane to 
C la rk  Painting Company. U nder the lease. 
C la rk  indemnified Im pe ria l fo r liab ilities a ris­
ing out o f the crane's operation . An employ­
ee o f  C la rk  was in ju red by the c rane and 
sued Im peria l, prompting Im peria l to sue 
C la rk  under the indemnity clause. The court 
found that the indemnity provision fe ll 
"square ly  within the param eters o f  the stat­
ute." basing this holding on the fact that the 
lease ugreement explained that the crane 
would be " fo r  use in construction ." Id. 105
III.Dec. at 268, 504 N .E .2d  at 137.

In  the case a t bar, the lease contains an 
effectively identical provision: it obligates
2. The Washington statute voids certain types o f 

indemnity clauses in agreements 'in. o r  in con­
nection with o r  co lla tc ta l to. a  contract o r  agree­
ment relative to the construction . o f. any 
building.*' Wash.Rev.Code § 4.24.11 S.

3. The Illinois statute voids certain indemnity 
clauses in "contracts o r  agreements . . fo r  the 
construction . . .  o f  a build ing (o r ) structure

M anon to "fu rn ish (the hoist] . . .  fo r the 
construction o f  A N CH O RA G E  5T H  AVE ­
N U E  (m a ll]." The lease gives fu rth e r evi­
dence that it is an ap-eem ent co lla te ra l to a 
construction contract, by obligating Marion 
to "be bound by the te im s o f  said M A IN  
CO N TRA CT  [between W righ t and the mall 
developersi . . .  in any w ay applicable to this 
Subcontract".

An ea r lie r Illino is case is A m e rica n  Pecco 
Corp. v. Concrete B u ild in g  Systems Co., 392
F.Supp . 789 (N .D .U I.1975 ). In  th at case. 
C en tra l Contractors Serv ice leased a crane 
and provided an o |)c ra to r to  Gateway E rec­
tors . A  cluuse in the lease obligated Gate­
way to assume liabilities a rising from  the use 
o f the leased equipment. A fte r C en tra l was 
sued fo r  damages arising from  the crane’s 
operation , C entra l sought indemnity from  
Gateway. The cou rt disallowed the su it un­
de r Illinois' version o f AS 45.45.900. Id. at 
794.

Aetna attempts to distinguish A m e rican  

Pecco on the grounds that the lessor in that 
case provided an ope ra tor as well as a crane. 
A m e rica n  Pecco's holding, however, does not 
re ly  so le ly  on the court's conclusion that, 
" |h ]y  providing the crane and opera tor, [the 
lesso r) became in substance, a subcontrac­
to r." 392 F.Supp. a t 793. The cou rt ru led 
that "[d joub ts as to who is p rop e r ly  covered 
by this legislation should be resolved consis­
tent with legislative policy," which the court 
defined as "a c lea r intent to void exculpatory 
clauses that pu rport to hold a person ha rm ­
less from  his own negligence in constniction 
re lated activities." Id. a t 793 -94 . The court 
stated, in term s applicable to the case a t bar: 
"The crane was designed to be used in con­
struction activities. Central cannot logica lly  
claim it was unaware o f  the use to which the 
crane would be put, when the crane was in 
fact put to a designed use." Id. at 793.

o r  other work dealing with construction .”  III. 
Ann.Stat ch. 740. para . 35/1.

4 . On this point, however, it Is relevant to  note 
that both the lease agreement and the indemnity 
clause at issue here re fe r to M arion as ‘ 'SU B ­
CONTRACTOR" and Wright as "CONTRAC­
TOR. ’



F in a lly , E llio t t  C rane  Service v. H .G . H i l l  

Stares, 840 S .W .2d 376 (Tenn.App.1992), 
stands in d irect opposition to one o f  Aetna’s 
arguments against app lying A S 45.45.900. 
Aetna argues that the lease agreem ent here 
Is not "contained in, co lla te ra l to, o r  a ffecting 
a  construction contract" because, unde r A las­
ka  law, Marion is not a contractor and cannot 
sign construction contracts. In  the Tennes­
see case, E llio t t  leased a  crane and provided 
an ope ra to r to H ill, under an agreem ent in 
which H ill agreed to indemnify E llio t t  fo r  
liabilities a rising out o f  the "Lessee's opera­
tion ." A H ill employee wus in ju red und sued 
E llio tt , prompting E llio tt ’s indemnity claim 
against H ill. The cou rt held that E llio t t  did 
not fit Tennessee's sta tu to ry  defin ition o f  a 
construction contractor, but, quoting A m e r i­

can Pecco, the cou rt applied Tennessee ’s ver­
sion o f AS 45 .45 .9005 to  the indemnity claim. 
840 SAV ’ d a t 380.

In  sum, there is a substantial body o f 
authority  which implies th at the lease agree­
ment before us is sub ject to AS 45.45 .900 . 
There a re  a lso case3 which re fuse to  app ly 
anti-indemnity statutes s im ilar to  AS
45.45.900 to leases o f  equipment used on 
construction sites. However, we find that 
these cases are not on ly  factually distinguish­
able from  the case at bar, but th a t their 
analysis actua lly favo rs  app lying AS
45.45.900.

In M cM u n n  v. H e rtz E q u ipm en t R e n ta l 

Corp., 791 F.2d 8S (7th C ir.1986 ), the court 
considered app lying Ind iana ’s version o f  A S
45.45.900 s to an indemnity provision in 
H ertz's lease o f  a "bobcat loader" to a con­
struction con tractor. The lease indemnified 
H ertz from  liabilities a ris ing  from  the load-
5. The Tennessee statute voids indemnity clauses 

that save harm less an indemnitee front its sole 
negligence in agreements " in  o r  in connection 
with o r  co llatera l to a contract . . re lative to the 
construction . . .  o f a bu ild ing ." Tctin.Codc Ann.
§ 6 2 -6 -1 2 3 .

6. Ind iana's statute voids indemnity clauses in 
any agreement "contained in. co lla te ra l to , o r  
affecting any [non-highway] construction 
con tract" where the clause purports to relieve 
the indemnitee from  sole negligence. Ind .Code 
Ann. § 2 6 -2 -5 - ! .

7. In the davs before such anti-indemmty statutes, 
it was common practice fo r  general contracto rs

e r’s operation . The  lessee con tractor used 
the load e r on a construction site. A  w orker 
was in ju red and sued H ertz , prompting 
H ertz ’s  indemnity claim against the contrac­
tor. M c M u n n  a llow s us to  evaluate Aetna’s 
a rgum ent that i f  the lease agreement in this 
case is subject to  A S 45.45.900, then any 
le sso r o f  trucks, cars, o r too ls  whose equip­
ment finds its w ay onto a construction site 
w ill be unwittingly and un fa ir ly  deprived o f 
its ab ility  to e n te r into indemnity agree­
ments.

Judge Posner bused the cou rt’s ru lin g  on 
the public policy underly ing anti-indemnity 
statutes o f  this type, which leg isla tu res have 
enacted in an e ffo r t  to increase sa fe ty  at 
construction sites.7 The M c M u n n  cou rt de­
cided that the po licy behind the statute 
would be on ly  "w eak ly  engaged" by the facts 
o f  that case. 791 F .2d  a t 93. I t  reached that 
conclusion by means o f a syllogism  which 
began w ith the assumption th at a negligib le 
num ber o f  tobcats leased by H ertz  were 
used in construction jobs ." F rom  th is the 
court reasoned that even i f  the bobcat lease 
were he ld sub ject to the anti-indemnity sta t­
ute, “ H e rtz  [would) not m ake appreciably 
more care fu l inspections on the o f f  chance 
th at the loader m ight be pu t to a use fo r 
which it would net have indemnity." Id. 

Because the application o f the statute to the 
lease would not fu rth e r the statute ’s goa l o f 
p rom oting worksite safety. M c M u n n  con­
cluded that Indiana’s anti-indemnity statute 
should not be held to govern the ren ta l 
agreement.

W hile  its empirical assumption regard ing 
the uses o f  a bobcat load e r may be questiona­
ble . M c M u n n 's  ana lysis is he lp fu l. Fo llow -

lo  obtain indemnity agreements from  the ir sub. 
contracto rs. State leg islatures believed that such 
agreements led the indemnitee to be less carefu l 
and thereby increased die incidence o f  accidents 
at the worksite. The legislative response was the 
enaction o f  an!i<indemniiy statutes. McMunn, 
791 F.2d at 92 (citing F o f  U'uvue Cahlevision v. 
Indiana 6  Mich. Elcc. Co.. 443 N .E .2d  363 (Ind . 
App. 1983)1: see a im  Ste in , et a l „  Construction 
Law  § 13.17121(b) (1 9 93 ).

8 . The court deemed that the lo ade r was typically 
used fo r snow rem oval and highway construe- 
tion , which was not covered bv the statute. 791 
F .2d at 93 .
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tng Judge Posne r s reasoning, AS 45,4o.900 
should be applied to void indemnity clauses 
in equipment lease agreem ents i f  such a legal 
ru le would advance the purposes o f the anti- 
indemnity statute by  inducing carefu l inspec­
tion and use o f  the leased equi|jp ient.

Un like M cM u n n , the indemnitee in the 
instant case is not the equipment supplier, 
M arion, but the genera l con tractor and a 
party to the construction contract, W righ t. 
We believe that where the indemnity clause 
runs in th is direction , app lying AS 45.45.900 
to the indemnity c lause is consistent with the 
legislative goal o f  increasing safe ty  a t con­
struction sites.

M oreover, in the case a t ba r, the equip­
ment leased was a construction hoist which 
was designated by the te rm s o f  the lease 
agreement fo r  use in the construction o f  the 
F ifth  Avenue M all. I t  Is usefu l to note that 
while Judge Posne r considered only those 
indemnity clauses which ran in favo r o f  the 
equipment lessor, he hypothesized that 
“where the equipment supplied to the pa rty  
to the construction con tract is specialized to 
. . .  construction o r otherw ise c lea rly  intend­
ed fo r  it ,"  the s ta tu to ry  po licy would be 
served by bold ing the agreem ent subject to 
the indemnity bar. M cM u n n , 791 F .2d  a t 
93. T here fo re , even i f  the indemnity clause 
a t issue ran  in favo r o f M arion , this case 
would be identical to Judge Po sn e r’s hypo­
thetical, and the "sa fe ty  incentives o f the 
supplier m ight be enhanced by forbidding 
indemnity." Id.

In  sum, a lthough M c M u n n  he ld that the 
lease ugreement at issue was no t subject to 
Indiana ’s anti-indemnity statute, the opinion 
leads us to conclude th at in o rd e r to give 
effect to the purpose o f  AS 45.45,900, we 
must apply the statute to the lease at issue. 
M cM u n u  a lso answers Aetna’s “ floodgates" 
argument, which implies that th e re  is no 
principled way to app ly  AS 45.45.900 to 
leased equipment without extending the ho ld­
ing to every "tru ck  ren ted  from  H e m  (and 
eve ry ] ham m er rented from  Stephan's Too l 
Renta l." .Assuming the valid ity o f  this con­
cern. it is su re ly  satisfied in cases like the
9. Like Washington and Tennessee. Michigan 

voids certain indemnity clauses in agreements 
"in , o r  In connection w ith o r  co lla te ra l to, a

present where the equipment is “ specialized 
to . . .  construction o r  otherw ise c learly  in­
tended fo r it ."  M cM u n n , 791 F .2d  a t 93; sec 
a lso  A m e r ica n  Pecco, 392 F .Supp . a t 793 
(holding lease subject to  anti-indemnity sta t­
ute because equipment “was designed to  be 
used in construction activities . , .  and was in 
fact put to [th a t l designed use").

In  the face o f the authority discussed 
above, Aetna re lies on a  Michigan case which 
it claims is the “ only reported decision which 
square ly  addresses this issue." In  P r it ts  v. 
J . l .  Case Co.. 108 Mich.App. 22, 310  N .W .2d 
261, 267 (1981 ), the M i-J ic k  P roducts Com ­
pany leased a trave l li ft  u> American P re ­
stressed Concrete Company (A PC ), a manu­
fac tu re r o f  p restressed concrete components. 
The lease agreement obligated A PC  to in­
demnify M i-Jack  fo r liabilities a ris ing  out o f  
the use o f  the lift . A fte r “ an industria l acci­
den t" involving the lift , id. 310 N .W .2d at 
263, A PC  argued that indemnity was proh ib­
ited by M ichigan’s version o f /VS 45.45.900.* 
The court re fused to app ly the statute to 
“ suppliers o f  those enguged in construction.”  
I d  310 N .W .2J a t 257.

A nother case re fusing to apply an indemni­
ty  to a lease o f  construction equipment is 
O rv ille  M i lk  Co. v. Se lle r, 486 N .E .2 d  555 
(Ind .App .1985), which involved the ren ta l o f 
space hea lers by a construction con tractor 
who used them to warm pa rt o f a building 
under construction. The heaters caused the 
carbon monoxide poisoning o f  a w orke r, who 
was in ju red a fte r he became dizzy and fell. 
Id. a t 558-59 . The lease agreement indemni­
fied the lessor from  liabilities a ris ing  from  
the heaters ’ operation . The con tractor a t­
tempted to avoid indemnification by a rgu ing 
th at Ind iana’s version o f AS 45.45.900 voided 
the indemnity ag reem en t The court sum ­
m arily  refused to app ly  the statute. Id. at 
561.

W e decline to fo llow  P r it ts  and E r lle r . 
F irs t, as the tr ia l court in the instant case 
observed, the P r it t s  court apparently strug ­
gled with what it perceived to be a d e a rth  o f 
legal authority on this sub ject: " |th e  de fen­
dant! has not cited, n o r can we find, any

contract o r  agreement relative lo  (he construc­
tion o f  a bu ild ing ." M ich.Comp.Laws Ann.
4  691 991
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cases in which the statute has been held to 
app ly to equipment suppliers." 3 1 0  N .W .2d 
a t 207, W e face no such dilemma here, as 
shown by the authority  discussed above. 
Second, both cases a re  factually distinguish­
able from  the case a t bar. A lthough its 
description o f  the facts is ambiguous, P r i l l s  
implies that the leased truvel li ft was in use 
a t an industria l site ra th e r than on a con­
struction pro jec t. Id. The heaters leased in 
B e llc r  were not specifically designed fo r use 
in construction, as was the hoist in the case 
be fore us. M oreover, the lesso r in B e llc r  

was not to ld o f  the purpose fo r  which the 
equipment was rented. *180 N .E .2d  at 557, 
whereas the lease agreement in the case a t 
b a r exp licitly stated that the hoist would be 
used in construction. Th ird , to the extent 
th at these cases support Aetna ’s contention 
that AS 45.45 .900 does not apply to  "suppli­
e rs  o f  those engaged in Construction ," we 
decline to adopt such a ru le .

O u r ana lysis o f  the case law, the lease at 
issue here, and the purpose o f  AS 45.-15.1100 
lead us to conclude that the M arion -W righ t 
lease is governed by the statute. I t  now 
remains fo r us to determ ine whether the 
statute renders the indemnity agreem ent in 
the lease void and/or unenforceab le.

2. A S  iS . i5 .90 0  renders A e tna 's  c la im  fo r  

in d em n ity  unenforceable 

(4  ] The indemnity clause a t issue is unen­
forceab le i f  it pu rports to indemnify W righ t 
"from  the sole negligence o r  w ilfu l m iscon­
duct n f  |W rig h t | n r |W rig h t ‘s | agents, s e r­
vants o r  independent contractors who are 
directly  responsible to (W rig h t l."  AS 
45.45.9(10. W e conclude that Aetna is at­
tempting to seek indemnity fo r  an in ju ry  that 
resu lted from  W righ t's w ilfu l misconduct ami 
sole negligence. Thus, on both o f  the 
grounds set fo rth  in AS 45.45.900, we hold 
the indemnity c lause in this case unenforcea­
ble.

The tr ia l court held the indemnity clause 
unenforceable because It concluded that Aet­
na was seeking indemnity fo r  W right's w ilfu l 
misconduct. The court based this conclusion 
on the fact that the ju r y  in the Crane  lawsuit 
found that W righ t's behav io r constituted 
grounds fo r  punitive damages. In the words

o f  the ju r y  instruction, W righ t's conduct was 
found to  be "the  resu lt o f  maliciousness o r 
hostile feelings toward the p la in tiff, o r  . . .  
undertaken with reckless ind ifference to the 
interests, rights, o r  safety o f  o thers ." Based 
on this finding o f  reckless ind ifference, the 
lower cou rt ru led that W righ t’s actions were 
the equivalent o f  wilful m isconduct

[5 )  Aetna a rgues that w ilfu l m isconduct 
is a te rm  inapplicable to W righ t because it 
describes only those to rtfeaso rs who intend 
harm . W e disagree. I t  is tree  that " (t]h e
phrase 'wilful m isconduct’ implies intent.
However, the intention re la tes to the miscon­
d u c t not to the re s u lt  and, th ere fo re , an 
intent to  in ju re need not be shown." B ro ck ­

m an v. Bell, 78 Ohio App.3d 508, 005 N .E .2d
4-15, 449 (1992).

A num ber o f A laska cases in fe ren tia lly  
support the lower court's hold ing that actions 
undertaken with "reck less indifference to the 
interests, rights, and safe ty o f o the rs" consti­
tute w ilfu l m isconduct In  Van  B ien e  v. 

E R A  Helicopters, Inc.. 779 P .2d  315 (A laska  
1989), we held that a llegations o f  w ilfu l m is­
conduct w ere insufficient to make out a cause 
o f  action fo r  an intentional to rt . Id. a t 3 1 8 -  
19. In  Korean A i r  L in e s  Co. v. State, 779 
P .2d  333  (A laska 1989). we noted that a 
defendant had been found gu ilty  o f  w ilfu l 
misconduct by a ju r y  follow ing this instruc ­
tion:

The defendants' behavior is w ilfu l m iscon­
duct i f  they intentionally pe rfo rm ed o r 
failed to perfo rm  som e act n r series o f  acts 
c ither:
(1 ) with knowledge that such act o r  om is­
sion would probab ly re su lt in in ju ry  o r  
damage, o r
(2 ) in a manner from  which could be im ­
plied reckless d isrega rd  o f the probab le 
consequences o f the act o r  omission.

Id. a t 337 >v n, 3 (emphasis added). F in a lly , 
in R o ry -W u rn e r C o rn  r. A rco  Corjr, 8 50  
P .2d  B28 (A laska 1993), we term ed "pcrsua- 
s ive" the view that in comparative negligence 
ju risd ic tions like A laska, "w ilfu l m isconduct" 
shou ld be considered a category o f  miscon-

#
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duct that, “ fa lls  sh o rt o f  being intentional.” 10 
We held that intentional to rtfeaso rs  are 
diose who act w ith specific intent to cause an 
in jury, W e classified "w ilfu l and wanton" 
actors as unintentional to rtfeaso rs . Id. at 
533. _____________ ___________

W hat vve have implied in the a fo rem en­
tioned cases, vve ho ld exp licitly today in the 
context o f  AS 45.45.900: “w ilfu l misconduct" 
means volitional action taken e ither "w ith a 
knowledge th at serious in ju ry  to  another w ill 
probably re su lt, o r  with wanton and reckless 
disregard o f  the possib le re su lts ." Rost tv 
United States, 803 F.'2d 4-18, 450  (9th C ir. 
1980) (quotation om itted ). Because W righ t 
was found by a ju r y  to have acted with 
reckless d isregard  o f  Crane's interests and 
safety, W righ t's in ju rious behavior is p rop e r­
ly  termed w ilfu l m isconduct Consequently, 
AS 45.45.900 forb ids the Indemnity Aetna 
seeks.

Aetna cites B o rg -W a m e r  fo r the proposi­
tion that "a  comprehensive system  o f  com ­
parative negligence should a llow  fo r  the ap­
portionment o f  damages in a ll cases involving 
misconduct which fa lls  short o f  being inten­
tional." 850  P .2d a t 033 n. 14. F rom  this 
Aetna in fers that A S  45.45.900 should be 
read to "p roh ib it indemnity on ly  fo r  to rtfea ­
sors who . . .  intended harm ." This in fe r­
ence is unwarranted , however. The case at 
bar does not concern A laska's "comprehen­
sive system o f  comparative negligence:" 
ra ther, this case requ ires us to constnie AS
45.45.900, an anti-indemnity statute. In the 
statute, the leg is la tu re chose to disallow  in­
demnification in construction-related con­
tracts where the indemnitee is gu ilty  o f "w il­
ful misconduct” — a te rm  with specific lega l 
meaning that does not requ ire  intent to 
harm . The leg islatu re 's authority  to enact 
this provision is not in doubt, and thus vve 
are bound to give effect to  this provision in 
light o f  ou r precedents concerning the mean­
ing o f  the te nn  "w ilfu l misconduct."
10. UnrK-Wnnler involved the interpretation oi 

fo rm er AS 09 .1 6 .0 10 (c ). which lia u ed  con tribu­
tion in the cave o f "any  lu iifc aco r w lto hoc inten­
tiona lly  earned an in jury "

M A R IO N  E Q U IP M E N T  CO. A laska 6 7 1
6M  (A tu lu  1995)

I [0 ]  Aetna also a rgues that because liab ili­
ty  fo r punitive damages can be insured 
jagainst in A laska, activity that gives rise to 
punitive damages should also he sub ject to 
(indemnification. W hile  it is tree , as Aetna 
notes, that a company can insure itse lf 
against punitive damages, it is equally  tree , 
untier AS 45.45.900, th at except in an insur­
ance contract no pa rty  in a construction- 
re la ted contract may obtain indemnity fo r  its 
“ so le  negligence o r  w ilfu l misconduct." In  
o the r words, Aetna’s  argument simply ig­
nores the fact that the param eters o f  indem­
nity law have been narrowed by the legisla­
tu re in a way that the param eters o f  insur­
ance law  have not. Since vve a rc  obligated to 
respect this legislated distinction, we must 
re jec t Aetna's in terp retation o f AS 45.45.900.

[71 F ina lly , even i f  W righ t hnd not en­
gaged in w ilfu l misconduct, we find that AS
45.45.900 would disallow  indemnity in this 
case. A laska Statute 45 .45 .900 voids indem­
nity clauses in construction-related contracts 
when they pu rp o rt to indemnify the prom isee 
against liab ility from  the sole negligence " o f 
the prom isee o r  the prom isee's agents, se r­
vants o r  independent contractors who a re  
d irectly  responsible to the prom isee." In  
this case, the ju r y  found Crane's accident 
95f> attribu tab le to the negligence o f  W righ t 
and 5 f r  attribu tab le to the negligence o f 
C rane , who was employed by W right's sub­
contractor, Cochran. Since C rane was em ­
ployed by a subcontractor o f  W righ t, he falls 
into the category o f  “ (W righ t's ! agents, se r­
vants o r  independent contractors who are 
directly responsible to [W r ig h t l." 11 AS
45.45.900.

B . The T r ia l Cou rt D id  H o t Abuse Its 

D isc re tion  in  A  H o rd in g  M o r io n  c W  
at U s  A tto rney 's  Fees 

18, y j M arion cross-appeals the low er 
court's decision to award M arion 20°v o f  its 
a ttorney's fees. An award o f  a ttorney's fees 
is reviewed fo r abuse o f  discretion. I rv in g  r. 

Bullock, 549 P .2tl 1181, 1190 (A laska 1976).
I I .  We rcsc r\c  decision on flic question w hether 

the term  stile negligence" in the statute relates 
on ly to the negligence o f the prom isee, those lo r  
whom the prom isee is responsible, and the p rom ­
isor, o r  whether thircJ-partv negligence is a lso 
meant to be addressed

/ k

I



In  th is case, where the prevailing p a rty  re ­
ceived no money judgm en t and the ease did 
not go to tr ia l, the cou rt awarded M arion 
20%  o f  Its tota l fees pursuant to A laska Civil 
Ru le  82. The court "(saw ) no reason to vary  
from  the presumptive Ru le  82  fo rm u la .”  
M arion argues that an enhanced award is 
compelled by "the complexity o f  the facts and 
issues, the extrem e ly high m oneta ry  stakes 
involved, and the underly ing need to vindi­
cate die public policy announced in [A S  
•15.45.0001." Marion cites no au thority  fo r 
the proposition that any o f  these fac to rs com­
pel an enhanced fee award, however. We 
find no abuse o f  discretion und the re fo re  
a ffirm  the award.

IV . C O N C L U S IO N

Because the indemnity Aetna seeks is p ro ­
hibited by  AS 45.45.900, we A F F IR M  sum ­
m ary  judgm ent fo r M arion. W e a lso  A F ­
F IR M  the tria l cou rt’s award o f  a tto rney 's
fees.

F r a n k lin  E . DA W SO N , A pp e lla n t, 
v.

STA TE  o f  A ln skn , A ppellee .
No. A -5II85.

C ourt o f  Appeals o f  A laska.
March 31, 1995.

Rehearing Denied A p ril 14, 1995.

Fo llow ing ju r y  tria l be fore  the Supe rio r 
Court. Th ird  Judicial D istric t, Anchorage, 
Rene J . Gonzalez. J ., defendunt was convict­
ed o f two counts o f  de live ring cocaine and 
five counts o f  maintaining a residence used 
fo r distribution o f  cocaine under so-ca lled 
"crack-house statute." De fendant appealeti. 
The C ou rt o f  Appeals, B ryn e r , C .J ., held 
that: (1 ) under crack-house sta tu te as p rop ­
e r ly  construed, despite theoretica l suffic iency

o f  evidence to support conviction o f  two viola­
tions o f  statute, verdicts could not be sus­
tained given inadequate ju r y  instructions 
that did not requ ire determ ination o f  a ll nec­
essary elements o f  offense; (2 ) imposition o f 
th ree-year sentence upon defendant as first­
time o ffender fo r de live iy  o f  cocaine was not 
c lea rly  m istaken: and (3 ) imposition o f  spe­
cial condition o f  probation that forbade de­
fendant from  having any contact with his 
wife was unwarranted under facts.

A ffirm ed in part; reversed in pa rt and 
remanded.

1. D is o rd e r ly  H ouse e=2
A laska's crack-house statute must be 

construed to requ ire  finding o f continuity and 
to preclude conviction fo r  iso lated incident o f 
possession o r  distribution . AS
11.71 .040(a )(5).
2. D is o rd e r ly  H ouse e=19

Existence o f  continuity o r  duration nec­
e ssa ry  to find violation o f  A laska's crack- 
house statute presents factual question to be 
decided in light o f  to ta lity  o f  facts o f  each 
case; there is no inflexib le ru le  that evidence 
found on ly  on single occasion cannot be su ffi­
cient to show crime o f  continuing nature 
necessary to support conviction. /\S
11.71.040(a)(5).
3. D is o rd e r ly  H ouse o>2

C entra l goal o f  A laska's crack-house 
statute is to prohibit persons from  personally 
using o r  perm itting o thers to use various 
types o f p roperty , enumerated in statute, fo r 
purpose o f  keeping o r  d istributing contro lled 
substances. AS l) .7 1 .0 4 0 la )(5 ).
4. D is o rd e r ly  H ouse C=5

F o r  person to "keep o r  maintain" struc­
tu re  in violation o f  A laska's crack-house stat­
ute, person must contro l o r  have authority  to 
con tro l use o r occupancy o f  s tructu re . AS
11.71 .040(a )(5).

See pub lic a tion  W ord s and Ph rases 
fa r  o th e r ju d ic ia l con s in tc lio n s  and d e f­
in itions .

5. D is o rd e r ly  H ouse c=>|
Requ irem ent in crack-house statute 

specifying that p roperty  must he used " fo r

D A W SO N  v. STA TE
C lle  a* 8 94  P .2 J 6 72  (A lu la  App. 1 9 9 ])

A laska 6 7 3

keeping o r d istribu ting con tro lled substances 
in violation o f  a fe lony  o ffense" sim ply re ­
quires that p rop e rty  be used fo r  pu rpose o f  
keeping o r  d istribu ting d rugs in m anner that 
amounts to  fe lony  under A laska's d rug  laws; 
use fo r purpose.? o f  comm itting misdemean- 
or-grade contro lled substance offenses is ex­
cluded from  language o f  crack-house statute. 
AS 11.71.040(a)(5).

6. D iso rd e r ly  H ouse c=>2

Under craek-house statute, which re ­
quires that defendant "know ing ly”  keep o r 
maintain p roperty  used fo r  d rug -re lated  pu r­
poses, defendunt must actua lly  know that 
p roperty is being used illeg a lly  when the 
illegal use is carried  on by o the r persons. 
AS 11.71.040(a)(6).

7. D iso rd e r ly  H ouse  ©=2
Under crack-house statute, defendant 

must act knowingly both w ith respect to p ro ­
scribed conduct o f  keeping o r maintaining 
property that is used fo r  purpose o f  illegal 
storage o r distribution o f  con tro lled sub­
stances and with respect to existence o f  ille ­
gal use itself. A S 11.71 .040(a )(5).

8. D iso rd e r ly  H ouse o=>2

F o r  purposes o f  craek-house statute, 
when defendant keeps o r  maintains property  
and allows o thers to use it fo r  purpose o f  
d rug re lated activities, state need not prove 
that defendant acted intentiona lly ; that is, 
defendant need not sha re  illega l purpose o f  
those who c a rry  on d rug -re lated  activity, but 
need only know o f  it. A S 11.71.040(a )(5).

9. C rim in a l L aw  0 1 1 7 3 .2 ( 2 )
A lthough evidence was theoretica lly  su f­

ficient to support defendant’s conviction fo r 
two violations o f  crack-house statute, verdicts 
o f conviction would not stand where they did 
not represent determ ination o f  a ll necessary 
elements o f  offense; because each o f  a lleged 
violations o f  crack-house sta tu te was based 
on isolated d rug  sale , and because fu ll and 
accurate instructions on e lements o f offense 
were not given at tr ia l, ju r y  was never re ­
quired to decide whether defendant’s use o f 
premises fo r keeping and d istribu ting cocaine 
was in fuct continuing use, o r  w hether it 
merely amounted to series o f  isolated tran s­

actions that were incidental to defendant’s 
presence in upartments. A S 11.71 .040(a )(5).
10. D rugs und N arco tics 0 1 3 3  

Sentence fo r first-tim e o ffende r that fe ll
well below second-offense presumptive term  
was within perm issib le range o f sentences fo r 
conviction o f  de live ry o f  cocaine; defendant 
was sentenced to th ree yea rs , and second- 
offense presumptive te rm  was fou r yea rs ; 
given c lea rly  commercial nature o f  defen­
dant's involvement in cocaine tra ffick ing and 
extensive histo ry  o f  m isdemeanor convic­
tions, th ree-year sentence was not c lea rly  
m istaken. AS 11.71.030(e), 12 .55.125(d )(1).
11. C r im in a l L aw  •^•982.5(2)

As imposed, special condition o f  p roba­
tion that forbade defendant from  having any 
contact with his wife unless contact vvns ap­
proved by probation o ffice r was undu ly re ­
stric tive o f  libe rty  and could not w ithstand 
scrutiny ; court made no apparent e ffo r t  to 
ta ilo r scope o f  m arita l association restriction 
to any specific circumstances o f  ease.

Rex  Lam ont Bu tle r, Anchorage, fo r  appel­
lant.

Kenneth M. Rosenstein, Asst. A tty . Gen., 
O ffice o f  Special Prosecutions and Appeals, 
Anchorage, and B ruce M. Bote lho , A tty. 
Gen., Juneau, fo r  appellee.

Be fo re  B R Y N E R , C .J ., and COATS and 
M A N N H E IM E R . J J .

O P IN IO N

B R Y N E R . Ch ie f Judge.
F ran k lin  E . Dawson was convicted by  a 

ju r y  o f  two counts o f  de live ring cocaine, in 
violation o f AS 11.1(>.110(2)(B) and AS
11.71 .030(a )(1 ) (m isconduct involving a con­
tro lled  substance in the th ird  degree), and 
five counts o f maintaining a residence used 
fo r  the distribution o f  cocaine, in v io lation o f 
A S 11.71.040(a )(5) (m isconduct involving a 
contro lled substance in the fou rth deg ree). 
Supe rio r C ou rt Judge Rene J . Gonzalez sen ­
tenced Dawson to three yea rs ’ imprisonment 
on each o f  the de live ry  counts and orde red  
the sentences to  run concurrently with one 
another. On each o f  the maintaining 
charges, the judge sentenced Dawson to two
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MEMORANDUM

Date: 1 / 2 3 / 9 7

To: Joe Green

From: Lisa Kirsch

Re: HB 7--Community Dispute 
Juvenile Offenders

J
S t

This is a bill from Brian Porter that gives the court system  a means 
of recognizing dispute resolution centers and gives the court and the 
Dept. Health and Social Services the power to send a delinquent 
minor to a recognized center under certain circum stances.

This bill also provides som e important legal protections for the 
dispute resolution centers. First it gives them immunity to law suits 
for youth courts an,d dispute resolution centers as long as there is no
w illful or wanton"conduct. Second, it makes com m unications within
the dispute resolution centers confidential under the Alaska Statutes.
This protects the centers from subpoena o f their records which they 
would prefer to keep confidential, ffrr— f

' '  <1-0 - Z v  7<  ' • CA- 1- f  p j  . 4
Rep. Porter has requested a hearing and wants this on the calendar
"at our earliest convenience." Please let me know if I should schedule ‘ !
it for next week. W e have overviews on Monday (Dept. Public (< +• i.

Safety) and W ednesday (Dept, o f Corrections), but nothing Scheduled ’ fVvC, f
on Friday, January 31.

IF YOU WANT ME TO PUT THIS ON OUR CALENDAR FOR NEXT WEEK, 
I MUST GIVE THE SCHEDULE TO THE CLERK'S OFFICE BY 4PM TODAY

( <w*T-C ’H<>* *•
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(Alaska jiia te  ̂ legtslature

l^ o u se of JRepresentatiiies
House judiciary Committee

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

(907) 465-4990

Chairman: Representative Joe Green Representative Ethan Berkowitz
Vice-Chairman: Representative Con Bunde Representative Eric Croft

Representative Jeannette James 
Representative Brian Porter 

♦Representative Norman Rokeberg

AGENDA
Friday, January 31, 1997

HB 7 C om m u n ity  D ispu te R eso lu tio n  C en ters for  
J u v e n ile  O ffen d ers  and th e ir  V ictim s

A n ch o ra g e  L IO  W itn esses:

Susanne DiPietro, Staff Attorney 
Alaska Judicial Council

Dr. Patrick Cunningham, A ssociate Professor 
Department of Social Work, UAA

Kathleen Anderson, President 
Alaska Dispute Settlem ent A ssociation

Janice Lienhart, Executive Director 
Victim s for Justice

Ralph Samuels 
Youth Courts

A ngela Salerno
National Association of Social Workers 

* Representative Rokeberg will not attend



victim Offender Mediation Fact Sbest ^

What Is it?
Victim offender mediation is a process in which trained volunteer mediators bring victims and 
juvenile offenders face to face to discuss the property loss and emotional damage caused by 
the crime. The goal of this meeting is for the victim and offender to agree on a restitution 
contract.

Victim offender mediation is part of the larger concept of restorative justice. With this 
approach offenders take personal responsibility for repairing the damage they have caused

What are the benefits?
For Victims:

♦ Victims report great satisfaction with the mediation process ,i allows them to
confront the offender with the very real personal impact c* their crime.

♦ Victims report satisfaction with the restitution agreements because they are tailor made
to repair their specific loss and their needs for restitution.

♦ Victims appreciate having their case resolved in a timely and efficient manner with
their maximum involvement.

For Offenders:

♦ Offenders have the chance to talk with a victim and to make amends for the crime.

♦ Offenders are more willing to fulfill restitution agreements that they helped create.

♦ Offenders' parents get involved.

For the Community:

♦ The public sees timely and more meaningful responses to Juvenile crime.

♦ Volunteer community mediators have a direct impact on youth.

♦ People see action being taken on a community level.

♦ National studies that followed offenders in victim offender mediation programs found 
that they committed considerably fewer future crlmea than a matched sample of similar 
offenders not in mediation/

* It remains for future studies to show whether thte trend is statistically significant (i.e. whether the 
reduction was attributable to chance or a result of the program.)
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Victim Offender Mediation Project 
Program Standards and Policies

The juvenile Victim Offender Mediation Project (VOMP) recruits, trains, nnd assigns 
community, volunteer mediators to facilitate face-to-face meetings between certain juvenile 
offenders and their victims. Participation la entirely voluntary. VOMP‘a long-term goals are to 
implement its services statewide and in both juvenile and adult systems.

I. Administration

Structure. The VOMP project is administered by a private, nonprofit corporation, the 
Community Dispute Resolution Center, Inc. The CDRC’s mission is to provide community dispute 
resolution and related services in Alaska. The VOMP program is one way in which the CDRC 
fulfills this mission. The Board of Directors of tho CDRC hires and supervises VOMP’s executive 
director, who serves as staff to VOMP and who in turn trains and supervises all VOMP volunteers.

Standards and Policies. The CDRC Board reviews and adopts all standards and policies 
relating to programs that it administers, including these standards. These standards and policies 
govern operation of the juvenile Victim Offender Mediation Project. They are separate from bin 
consistent with the CDRC’s administrative and personnel policies. The CDRC Board can change 
these policies as it sees fit to best administer the VOMP program.

Community Advisory Committee. A committee of volunteers from the community advises 
the CDRC Board of Directors on policy and technical issues relating to VOMP. The Community 
Advisory Committee meets monthly and includes representatives from Victims for Justice (a private, 
nonprofit victim counseling and advocacy entity), McLaughlin Youth Center, the University of 
Alaska (Departments of Social Work and the Jmdce Center), the Alaska Court System, the Public 
Defender Agency, the Office of Public Advocacy, the Alaska Judicial Council, the local mediation 
communityjuvenile intake, community businesses, the Office of the Attorney General, the Division 
of Family and Youth Services, the Anchorage Police Department and juvenile probation.

t
Funding Sources. VOMP employs only one part-time staff member. The bulk of VOMP's 

services are delivered by trained, community volunteers. VOMP applies for grants from a variety 
public and private sources, including local businesses. Currently, most of VOMP’s funding comes 
from the federal Office of Juvenile Justice and Delinquency Protection (OJJDP), administered by 
the Alaska Division of Family and Youth Services.
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VOMP Standards & Policies 
Page 2

II, Program Goale

VOMP’s goals are to meet tho needs of victims of crime, juvenile offenders, juvenile justice 
system workers and the community as a whole. Spcoifically, the VOMP strives to:

0 provide an additional referral option for juvenile Intake and other juvenile justice workers:
♦  create and maintain positive community investment in the problem of (and the solutions to) 

juvenile crime. This goal includes educating die community about VOMP and what it does:
♦  increase offenders' feelings o f accountability;
♦  empower victims to havo a more active role in achieving restorative justice;
♦  provide an opportunity for conciliation (or reconciliation) between victim and offender;
♦  provide an opportunity to create and implement a restitution agreement.

Ancillary goals include providing both victims and offenders appropriate referrals to other services, 
and providing an opportunity for “healing” or closure around the criminal incident for both the 
victim and the offender. Other project goals include studying whether participation in VOMP 
increases victim satisfaction and reduces further criminal behavior (recidivism).

III. Referrals and Screening

Referrals, VOMP receives case referrels from the Juvenile Intake Office and the Probation 
Office of the Division of Family and Youth Services.1 Upon receiving a referral, VOMP staff screen 
die case and the participants to ensure that the mediation/dialogue process involves only individuals 
for whom it is suitable, and to ensure that the mediation process is safe for all participants. VOMP 
staff screen each case individually. VOMP staff and volunteers strictly protect the confidentiality 
of victims, juveniles and of all referral Information.

Screening. Examples of suitable cases involve first* or second-time minor property crime 
offenders, for example, juveniles accused of criminal mischief, theft and burglary. Examples of 
unsuitable cases which screening should eliminate include: cases which present a risk of 
“revictijmizijig” the victim through abusive interaction with the offender or a risk of further harm to

1 In the near future, VOMP also expect# to receive referrals from Youth Court under the Municipality of 
Anchorage’s Making a Difference Program.



Jhn-16-195G 10:07 FROM ALPSKfl JUDICIAL CNCL TO 2740332 =.11/1

VOMP Standards A Policies 
Page I

the victim, the offender or the volunteer mediators; cases in which any participant is unable, whether 
because of emotional, behavioral or developmental problems, to negotiate on his or her own behalf; 
cases in which either party is negotiating in bad faith; cases in which participation is not voluntary; 
and cases in which the offender does not admit to some level of involvement in the offense 
Unsuitable cases are referred back to Juvenile Intake. Suitable cases are assigned to mediators.

There is no charge to participate in victim offender mediation.

IV. Recruitment and Training of Velunteere

Recruitment VOMP’s goal is to use volunteers as much as possible in implementing its 
program. Staff try to select mediators, employees and volunteers from a cross-section o f the 
community. Staff interview and train prospective volunteers or employees before accepting them into 
the program. Staff also supervise and consult with volunteer mediators on an ongoing basis.

Training. AU staff (paid and volunteer) and mediators must be trained in mediation skills, 
the VOMP process, the juvenile justice system, victim awareness, and issues about working with 
teens.2 VOMP provides to all volunteers a comprehensive training consisting of 40 hours of class 
instruction in mediation skills including: communication and conflict resolution theory, the 
mediation process, active listening and communication exexcises, confidentiality of the process, 
speakers from juvenile justice agencies and victims’ groups, role plays, and videos. Handouts are 
provided for all trainings. There is no charge for the training.

V, Orientation Session

After a case is accepted, VOMP staff or trained volunteers meet separately with both the 
victim and the offender to screen and evaluate them, using the guidelines set out in section III, above. 
If appropriate, staff then orient them to the process and ensure that their participation is voluntary. 
During the orientation sessions, VOMP staff fUlly inform victims and offenders orally and in writing 
about the mediation process, procedures and goals, and stress that their participation is voluntary. 
The partios must read and sign a written consent to mediate before mediation can begin. The parties

2 Volunteers who previously have received mediation training and who demonstrate ability to mediate need 
not take the VOMP basic mediation training. They are required, however, to take the substantive program training.
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VOMP Standards & Policies 
Page 4

also arc asked to fill out the first of two written program evaluation instruments at the orientation 
session.

VI. Mediation

After all parties have successfully completed the orientation session, the case is assigned to 
a team of two mediators. Th© teams are composed of one veteran mediator and one with less 
experience. The mediators facilitate a face-to-face meeting between the victim and the offender 
During this mediation, the victim and offender address informational and emotional needs, and 
discuss the victim’s losses. The mediators assist the parties, if  they wish, to negotiate a mutually 
acceptable restitution agreement. Either party may withdraw from the mediation at any time 
Mediators make every effort to get the withdrawal in writing.

If  the victim and the offender negotiate an acceptable restitution agreement, the mediators 
help the parties reduce the agreement to writing. The mediators place the agreement, if any, into the 
VOMP file. If one of the participants withdraws from the mediation, the mediators make a notation 
in the VOMP file. The mediators destroy any notes at the end of the mediation in order to protect the 
participants’ confidentiality.

VII. Contract Monitoring and Follow Up

VOMP staff and volunteers monitor performance of any contracts established during the 
mediation. VOMP staff offer support to the offenders to help them successfully complete their 
contracts.

Upon successful completion of the contract, VOMP staff report back to Juvenile Intake that 
the contract has been fulfilled. If the contract is not fulfilled, staff report that fact to Intake, with a 
notation as to which party failed to fulfill the contract.

After the case is closed, volunteers contact the participants by te lephoned  ask them to 
complete the second of the evaluation Instruments. The volunteers read the questions over tho phone 
and record the responses onto a written evaluation Instrument. No names are recorded on the written 
evaluation instrument, in order to protect the participants’ confidentiality.
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VII. Evaluation

The VOMP program includes an evaluation component. This evaluation is based on work 
done by Drs. Umbreit and Coates as modified to reflect the unique goals of this project and the needs 
of this community. The evaluation measures the success and efficacy of the project, whether the 
project meets organizers’ goals, and whether It meets the needs of the victims, youthful offenders, 
juvenile justice personnel, and the community. Data collection began in 1994.

Volunteers, mediators and staff gather the evaluation data. The evaluation la based on both 
qualitative and quantitative data, including: ( 1 ) statistical analysis o f written evaluation forms 
completed by mediators and mediation participants; (2) statistical reports completed by the project 
director; (3) media coverage of the project; (4) comparative information flora similar programs in 
other states; and (5) structured interviews with participants, program staff, and representatives from 
referring agencies (courts, juvenile probation, victims' advocacy groups, prosecutors and defense 
attorneys). Victims and offenders who are referred to the program but do not mediate are surveyed 
for comparison to those who mediated.

VOMP evaluation volunteers strictly protect the participants’ confidentiality during the entire 
evaluation uroccss.
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HB379XOM M UNITY DISPUTE RESOLUTION CENTERS

Victim offender mediation is a process in which trained volunteer mediators 
bring victims and juvenile offenders face to face to discuss the property loss and 
emotional damage caused by the crime. The goal of this meeting is for the victim 
and the offender to agree on a restitution contract

Victim offender mediation is part of the larger concept of restorative justice. With 
this approach offenders take personal responsibility for repairing the damage 
they have caused.

WHAT ARE THE BENEFITS?

FO R VICTIM S:
•  Victims report great satisfaction with the mediation process. It allows 

them to confront the offender with the very real personal impact of their 
crime.

•  Victims report satisfaction with the restitution agreements due to the fact 
that they are tailor made to repair their specific loss and their needs for 
restitution.

» Victims appreciate having their case resolved in a timely and efficient
manner with their maximum involvement.

FOR OFFENDERS:
•  Offenders have the chance to talk with a victim and to make amends of the 

crime.
« Offenders are more willing to fulfill the restitution agreemtns that they

helped create.
•  Offenders’ parents get involved.

FO R TH E COMMUNITY:
•  The public sees timely and more meaningful responses to juvenile crime.
•  Volunteer community mediators have a direct impact on youth.
•  National studies of offenders in victim offender mediation programs found 

that they committed considerably fewer future crimes.
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M em o ran d um

Date: January 17,1995

To: Representative Brian Porter, Chair
House Judiciary Committee Members

From: Daniella Loper, Leg. Aide to Representative Porter

RE: HB 379 Community Dispute Resolution Centers

The bill establishes community dispute resolution centers as an alternative for 
informal resolution and disposition for certain offenses committed by minors. 
Further, this bill allows judges to use these resolution centers in conjunction with 
restitution orders made when a minor is adjudicated a delinquent.

Bill sec tio n  1, adding a new bill section, to permit the administrative director of 
the court system to recognize an entity as a community dispute resolution center.

Bill sec tion  2 amends AS 47.10.020(a)(1)(A) to authorize referral of a minor to a 
community dispute resolution center for purposes of informal adjustm ent or 
disposition of a m atter bv the Department of Health & Social Services following 
prelim inary inquiry.

Bill sec tion  3 amends AS 47.10.080(b)(4) to permit a judge who has adjudicated a 
minor to be a delinquent and ordered the minor to pay restitution to require the 
minor and victim of the minor’s offense to use the services of  a community 
dispute resolution center to resolve a dispute involving the am ount or m anner of 
payment of the restitution.

Bill sec tion  4, adding a new bill section, AS 47.10.267, spells out the procedures by 
which an entity organized for the purpose of providing community mediation 
services may operate a community dispute resolution center qualifying under this 
Act to provide services for minors and the victims of their offenses. Moreover, 
establishes that all communication within the mediation process is confidential 
and privileged. Withdrawal from the dispute resolution process either by the 
offender or the victim is allowed and they may seek judicial or adm inistrative



redress. Employees, volunteer^ and the board of directors for the dispute 
resolution center are immune from suit in a civil action except m  cases of willful 
or wanton misconduct.
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CS FOR HOUSE BILL NO. 379(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

OITered: 1/22/96 
Referred: Finance

Sponsor(s): REPRESENTATIVES PORTER, Green, Kelly

A BILL

FOR AN ACT ENTITLED

1 "An Act authorizing establishment of community dispute resolution centers to

2  foster the resolution of disputes between juvenile offenders and their victims."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE O F ALASKA:

4 * Section 1. AS 22.35 is amended by adding a new section to read:

5 Sec. 22.35.020. RECOGNITION OF COMMUNITY DISPUTE RESOLUTION

6 CENTERS FOR MATTERS INVOLVING MINORS. The administrative director mav

7 recognize an entity described in AS 47.10.267(a) as a community dispute resolution

8 center to serve as a center to resolve disputes between minors and victims. Before

9 extending recognition under this section, the administrative director shall determine that

HI the bylaws of the entity set out standards and procedures that meet the requirements of

11 AS 47.10.267(b).

12 * See. 2. AS 47.10.020(a) is amended to read:

13 (a) Whenever circumstances subject a minor to the jurisdiction of

14 AS 47.10.010 - 47.10.142, the court shall

13 ( 1 ) provide, under procedures adopted by court rule, that, for a minor

H B 0379b - I -  C S H B  379(JU D )
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(b) I f the court finds that the m inor is delinquent, it shall

(1) order the minor committed to the department for a period o f time 

not to exceed two years or in any event extend past the day the m inor becomes 19. 

except that the department may petition for and the court may grant in a hearing (A ) 

two-year extensions o f commitment that do not extend beyond the ch ild ’s 19th 

birthday if the extension is in the best interests o f the m inor and the public; and (B) 

an additional one-year period of supervision past age 19 i f continued supervision is in 

the best interests o f the person and the person consents to it; the department shall place 

the minor in the juvenile facility that the department considers appropriate and that 

may include a juvenile correctional school, juvenile work camp, treatment facility, 

detention home, or detention fac ility ; the minor may be released from placement or 

detention and placed on probation on order o f the court and may also be released by 

the department, in its discretion, under AS 47 .10.20U;

(2) order the m inor placed on probation, to be supervised by the 

department, and released to the m inor’s parents, guardian, or a suitable person; i f the 

court orders the m inor placed on probation, it may specify the terms and conditions 

o f probation; the probation may be for a period o f time, not to exceed two years and 

in no event extend past the day the m inor becomes 19, except that the department may 

petition for and the court may grant in a hearing

(A ) two-year extensions o f supervision that do not extend 

beyond the ch ild ’s 19th birthday i f the extension is in the best interests o f the 

minor and the public; and

(B) an additional one-year period o f supervision past age 19 if 

the continued supervision is in the best interests o f the person and the person 

consents to it;

(3) order the minor committed to the department and placed on 

probation, to be supervised by the department, and released to the m inor's parents, 

guardian, other suitable person, or suitable nondetention setting such as a fam ily home, 

group care fac ility , or child care facility, whichever the department considers 

appropriate to implement the treatment plan o f the predisposition report; i f th" court 

orders the m inor placed on probation, it may specify the terms and conditions o f

H B 0379b -3- C SH B  379(JUD)
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETEDj



1 (B) that, on the recommendation of the city council or

2  traditional village council, would benefit persons within the city or village who

3 are elderly or disabled.

4 * Sec. 4. AS 47.10 is amended by adding a new section to read:

5 Sec. 47.10.267. COMMUNITY DISPUTE RESOLUTION CENTERS FOR

6  MATTERS INVOLVING MINORS, (a) An entity organized for the purpose of

7 providing community mediation services may establish and operate a community

8  dispute resolution center to resolve disputes between minors who are alleged to have

9 committed offenses and the victim of those offenses.

10 (b) The commissioner may recognize an entity organized for the purpose of

1 1  providing community mediation services as a community dispute resolution center to

1 2  serve as a center to resolve disputes between minors and victims. Before extending

13 recognition under this subsection, the commissioner shall determine that the bylaws of

14 the entity set out standards and procedures

15 ( 1 ) for filing requests for dispute resolution services with the center and

16 for scheduling mediation sessions participated in by the parties to the dispute;

17 (2) to ensure that each dispute mediated meets the criteria for

18 appropriateness for mediation and for rejecting disputes that do not meet the criteria;

19 (3) for gi\ ing notice of time, place, and nature of the mediation cession

2 0  to the parties, and for conducting mediation sessions that comply with the provisions

2 1  of this section:

22 (4) to ensure that participation by all parties is voluntary;

23 (5) for obtaining referrals from public and private bodies;

24 (6 ) for providing mediators who, during the dispute resolution process,

25 may not make decisions or determinations of the issues involved, but who shall

26 facilitate negotiations by the participants themselves to achieve a voluntary resolution

27 of the issues;

28 (7) for communicating to the agency making a referral under

29 AS 47.10.020(a)(1)(A) or the court making a referral under AS 47.10.080(b)(4), as

30 appropriate, the following:

31 (A) notice that the minor and victim have been unable to enter

IIB 0 3 7 9 b -5- C SH B  379GJUD)
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discovery o f  the materia l in a subsequent proceed ing . Any com m un ica t ion  re la ting to 
the subject matter o f  the reso lution made during the reso lution p rocess  by a participant, 
mediator, o r  another person is a p r iv i leged  commun ica t ion  and is not subject to 
d isc losure in a jud ic ia l o r  admin istrative p roceed ing un less a l l  parties to the 
communication  w a ive  the priv i lege . Howeve r ,  p r iv i lege and l im ita t ion  on evidentiary 
use set out in this subsection do not app ly  to a commun ica t ion  o f  a threat that in jury 
o r  damage may be inflicted on a person o r  on the property o f  a pa rty  to the dispute 
to the extent the communication may be re levant evidence in a c r im in a l matter.

( 0  A  m in o r  o r  a v ictim who vo lun ta r i ly  enters a dispute re so lu t ion  process at 
a center estab lished under this chapter may revoke  consent, w ithd raw  f rom  dispute 
reso lution , and seek jud ic ia l o r admin istrat ive redress be fo re  reach ing a written 
reso lution agreement. The w ithdrawal sha ll be in writing . I f  a m in o r  o r  a victim 
withdraws from  dispute resolution, a legal penalty , sanction, o r  restraint may not be 
imposed upon the person fo r  that w ithdrawal.

( g )  A  center established under this section may seek and accept contributions 
and any other ava i la b le  money and may expend the money to ca r ry  out the purposes 
o f  this section.

(h )  A  m em be r o f  the board o f  d irectors o f  a c om m un ity  dispute reso lution 
center is immune from  suit in a civil action based upon a p roceed ing  o r  other o f f ic ia l 
act pe r fo rm ed in g ood  faith as a member o f  the board . Em p lo ye e s  and vo lunteers o f  
a community  dispute reso lution center are immune from  suit in a c iv i l  action based on 
a proceeding o r  o ther o f f ic ia l act pe rfo rmed in their capacity as emp loyees cr 
vo lunteers, except in cases o f  w i l fu l o r  wanton m isconduct. A  cente r is immune from  
suit in a c iv i l action based on a proceed ing o r other o f f i c ia l  act p e r fo rm ed  by its 
emp loyees , vo lun tee rs , o r  members o r  its board o f  directors, except in cases o f  w i l fu l 
o r wanton m isconduct by its employees o r  vo lunteers o r  in cases o f  o f f ic ia l  acts 
perfo rmed in bad faith by members o f  the board.

( i )  In this section, "center" means a community  dispute re so lu t ion  center.
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Revision Da te :__________________________ !____________ _ Department Affected: Administration
Title: “An Act authorizincLestabfishment of alternative--------------  BRU: Office of Public Advocacy
dispute resolution centers.,,"    Component: Office of Public Advocacy
Sponsor Rep. Porter__________________________________ __________________________________
Requestor (HI Judiciary_______________________________ COMPONENT SERIAL NO. ________

EXPENDITURES/REVENUES:___________   (Thousands of Dollars)
OPFRAT1NG EXPENDITURES FY 97 FY as _  FY 99 FY00 FY 01 FY 02
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LAND & STRUCTURES
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TDTAI .. nn ________Oil ... nn _,..nn nn n n
Estimate of any current year (FY 36) cost: S_0_
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T F M P O R A R V  . . . .  .  I

A N A LYS IS : (Attach a separate page if n e ce ssa ry )
There is no fiscal impact on the Office of Public Advocacy.

Prepared  by: Brant McGee. Public Advocate Phone: 274 -1684
Division: Office o f Public Advocacy________ _£_____________________________  Date:

Approved by Oommissioneiy^ a r k  B o v e t / L ^ J t  TYT I^A , C ^ - A  
Agency: Administration ^ ---------------------------------------------  ( - } --------------  Date:

PRE PA RER  TO PROVIDE ALL D ISTR IBUT ION  COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office 
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TOTAL

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FULL-TIME
PART-TIME
TEMPORARY

Prepared by: John Salemi. Director 
Division: Public Defender Agency

Approved by Commissionecy/Mark Bov 
Agency: Department of Administration

Phone: 
Date: _

269-264-4400

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Rev: 12/95
nn hb37Bpd  wpd

FUND SOURCE:________
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER

Revision Da te :_______________________________________ Dept. Affected: Administration
Title: !An Act authorizing establishment of alternative_________ BRU: Public Defender Agency
dispute resolution centers....•____________________________  Component: Public Defender Agency
Sponsor Rep. Porter___________________________________ _____________________________
Requestor (H) Jud_____________________________________COMPONENT SERIAL NO. 1631

Estimate of any current year (FY 96) cost: S -0- 
POSITIONS:

ANALYS IS : (Attach a separate page if necessary.)

There is no fiscal impact to the Public Defender Agency.
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Dept. A ffec ted :Revision Date:  .____________________
Title: •..authorizing...a lternate dispute resolution centers BRU:
...d isputes between juvenile offenders and their v ic tim s .’ ________________Component:

Departm ent o f Law
Civil Division
Genera l Legal Services

Sponsor:
Requester:

Representative Porter
Representative Porter .COMPONENT SERIAL NO. 

(Thousands o f Dollars)

2 0 8 7

OPERATING EXPENDITURES FY 9 7 FY 9 8 FY 9 9 FY 0 0 FY 01 FY 0 2
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES (

FUND SOURCE (Thousands o f Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF
1 0 0 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Orher
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
Estimate o f any current year (FY 96 ) cost: * 0 .0
POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 .0 o.c
PART-TIME
TEMPORARY

ANALYSIS : (Attach a separate page if necessary )
This bill amends AS 47.10 to authorize municipalities or nonprofit corporations organized exclusively for the 

resolution of disputes between minors who are alleged to have committed offenses and the victim of these 
offenses, to establish and operate alternative dispute resolution centers. The bill also provides that disposition 
of a juvenile court matter may include use of the services of an alternate dispute resolution center. Use of a 
center would be voluntary for both juvenile offenders and victims. The bill will not have a fiscal impact fo r the 
Department of Law, because alternate dispute resolution centers would be operated by municipalities and 
nonprofit organizations, and because of the voluntary nature of the bill's dispute resolution process. The bill 
should have a positive impact on the state’s overburdened juvenile justice system.

R k / J
rectorPrepared by: 

Division:
Richard I. Peques, Director 
Administrative Services ___---------------------- A».

approved by Com missioner:________________ Bruce M. Botelho, A
^ e n c y : __________________________Departm ent o f Law

rney General

Phone:.
D a te :.
Date:

4 6 5 - 3 6 7 2
1 /1 6 /9 6
1 /1 6 /9 6

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor'* Legislative Office
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Revision Dale:   | Dept. Affected: Health and Social Services
Title: Establish A lternate Dispute Resolution BRU: Family and Youth Services
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1 0 0 3  G F  M a tc h
1 0 0 4  G F
1 0 0 5  G F ,'P ro g ra m  R e c e ip t s
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POSITIONS:
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PA R T -T IM E
T E M P O R A R Y

Agency: Department of Health & Social Services
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Dsp4. Artecled: Atesfci Court System
BRU: Trial Court*.

community dispute resolution cem ent... JuvooHo offender Component:
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HOUSE BILL NO. 379

HB 379

VICTIM/JUVENILE OFFENDER MEDIATION

‘An Act authorizing establishment of alternative dispute resolution centers to foster the resolution of disputes between 
juvenile offenders and their victims.”
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alaska judicial council
1029 W. Third Av«nue. Sun* 201. Anchorage. Alaska 99501-1961 (907] 279^326 FAX (907) 276-5046

EXEomveoecTOH
W d li« m  T. C o t to n January 18,1996

Representative AJ Vezey 
Alaska Legislature 
Juneau, AK

Dear Representative Vezey:

Via FAX: 907/465^3258

fOWTTOTCT M0«e*S 
□*nd A . Q a p o m c ^  

Iremrtrt 
VICXJ A . C taa

ATTORMY YĈ eEPS 
M ar*  E .
T h on vw  Q. N r r *  

d fttto o tw  t  ZMtimormon

Ot&SMUM. EXOMCC 
A»*n T. Compton 

O h  o f Ju*oe» 
Supromo Court

I am sorry that the Anchorage LIO office disconnected us before the cod of yesterday’s bearing on 
CSHB 39^. I understand you bad some concern about the necessity of this legislation, since mediation already 
is occurring- In feet, the bill is necessary for a number of reasons:

• The bill formally establishes the confidentiality procedures under which VOMP now operates 
informally. As long as these procedures remain informal, community rofediisticn pivgitms will continue 
to be vulnerable to expensive and damaging legal challenges;

• The bill formally establishes reasonable protection from suit for citizens who volunteer their time to 
these worthwhile programs. Without this measure of protection, volunteers will continue to be 
vulnerable to expensive and damaging lawsuits;

• The bill creates a mechanism for the court system to refwoffeadrammecEatertatitunon contracts. No 
other law of which I am aware explicitly gives the coun this valuable option;

• The bill encourages creation of mediation programs statewide by clearly establishing the necessary 
process and standards. I can tell you from experience that cresting the VOMP pita project involved an 
enormous amount of volunteer work and coordination between a dozen state agencies and other entities.
This bill gives other groups a “tunning start" which might well make the difference between creating 
a community mediation program or not

These are just a few of the reasons that this legislation is so important I note for comparison that the 
legislature last session passed a statute formally establishing the use of youth courts, despite the feet that the 
Anchorage Youth Court already was operating. If you have questions please do not hesitate to calL Thank you 
for your time.

Sincerely,

Susannc Di Pietro 
Staff Attorney

' I M

cc: Representative Brian Porter (FAX 907/465-3834)

TOTPL P.02
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EXECUTIVE OFECT'OR
W illiam  T. Cotton

Representative Mark Hanley, 
Representative Richard Foster 
Co-Chairs, House Finance Committee 
Alaska Legislature 
Juneau, AK

January 19,1996 nonattobney : /^Mee^S
David A. Dapcatich 

J a m c *  L i a n h t r t  
Vicki A. Ottc

ATTOBNEY VEMeCBS 
Mark E. Afhburn 
Thorn** G. Nar* 

Chnjtophfr E. Zimmerman

CHAIRMAN, EX ORFOO 
A llan T. Compton 

Chief JusVce 
Suprtm a Court

Via FAX: 907/465-2418
907/465-3242

Dear Representatives Hanley and Foster

I am writing to support Representative Porter’s request dial you waive CSHB 379 (juvenile victim- 
offender mediation) out of the House Finance Committee. The bill has no fiscal notes and will not 
negatively impact the state’s budget.1 Second, the agencies affected by the bill have warmly supported it, 
and no opposition is anticipated. Finally, waiving the bill out o f the House Finance Committee puts it that 
much closer to a hearing and vote on the House floor. Wrth time at such a premium during this busy second 
session, every little bit helps.

Wc who have worked on the bill are extremely pleased with the efficiency with which it has 
progressed through the legislative process. Whatever your decision in this matter, we appreciate your 
willingness to consider our request and hope that CSHB 379 will receive your favorable consideration.

If you have questions or wish more information about the juvenile victim offender mediation 
project, please do not hesitata to call. Thank you for your time.

Sincerely,

Q iP tL 'h )

Susanne Di Pietro 
Staff Attorney

cc: Representative Brian Porter

1 In fact, it ia our hope that the bill will save the state money by hdptng overburdened juvenile Intake officer* 
handle their caseloads.
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DREW PETERSON
A t t o r n e y  A t  La w . H k o w t o h  A n d  D u rU T M  IU SO U /T IO N  CONOUUTANT

4 ^ * 3  ! _ a u * * l  B T jnw rr , QU IT* £ 2 0
A N C M O RA A E , A L A S K A  » * S £ 6

O o D w m b i o  •  f a x  <»Q7 ) s c z - o r rs o

January 16, 1996

TO WHOM IT MAY CONCERN:

This letter is written in eupport of the Anchorage Community Dispute Resolution Center 
(CDRC), and specifically to encourage the favorable consideration of HB 379.

I have been a practicing attorney In Anchorage since 1979, and a practicing mediator 
since 1967. I am an active membar of tho Anchorage mediation community, involved 
with both the Alaska Dispute Settlement Association and the Alternative Dispute 
Resolution Section of the Alaska Bar Association. I ert on the Mediation Committee of 
the Alaska Supreme Court. I am also one of the CDRC volunteer mediators, so I have 
first hand experience with the proyam.

During the years that I have been involved with mediation in Anchorage, I believe that 
CDRC has generated the most immediate positive response to the use of mecSation by 
people who ware previously uninformed about the mediation process. CD RC has 
done a tremendous job in a short time of demonsti'ating that real community benefit 
can be provided by mediation services, notably In mediating disutes between juvenile 
criminal offenders and the victims of their crimes. The CDRC program Is an example 
of the kind of innovative, proactive programs which are needed for society to do a 
better job than it has in the past in effectively dealing with juvenile crime.

I cannot say enough nice things about the CDRC program. It is doing a wonderful job, 
and la I believe supported wholeheartedly by the Anchorage mediation community. I 
would urge the favorable support of HB 379 a t a method of father etrengthing this 
great service.

Sincerely,

D HP/dp

FAX to 274-0332



| | |  Uni , c.vSity of A laska A nchoflage
5211 r.w»iJcnc< Dm*

Aneiv;^c, Alaska 9V1C8

COLLEGE OF ARTS AND SCIENCES 
DEPARTMENT OF SOCIAL WORK

January 16, 1995

Representative Brian Porter 
Chair, house Judiciary Committee 
Juneau, Alaska

RE. HB 379, Community Dispute Resolution Centers 

Dear Representative Porter:

l wish to offer my support to your efforts to obtain passage of HB 397, 
which you recently introduced, as the primary sponsor. I am writing to you in my 
dual roles as a faculty member of the University of Alaska Anchorage with a long 
history of work in juvenile justice, and as the Chair of the McLaughlin Youth 
Center's Citizen Advisory Board

In my opinion, establishing community dispute resolution centers to 
promote the active participation of victims and juvenile offenders in obtaining 
restorative justice, will have a positive and profound impact upon reducing crime 
and its deleterious effects. It engages both the victim and offender in a more 
active participation in the justice process. Direct confrontation, restitution, 
accountability, socialization, healing, empowerment, and achieving justice are all 
possible within this model. These centers will provide the opportunity for 
community members to actively participate in this process as volunteers and 
have a direct impact upon reducing crime, wrtiere they live. The dollar cost is 
minimal the savings enormous.

I recognize that this is not the final solution to one of our major social 
problem but it is definitely a program that has proven effectiveness. It is 
particularly useful in recognizing the need for victims to be major participants in 
responding to crimes against them and also in diverting youth from escalating 
their criminal activity. The idea of presenting a problem solving model in which 
the resolving of disputes can occur, without violence, has the potential of not 
only impacting juvenile offenders and their victims but anyone who chooses 
violence to solve dilemmas.

Thank you for creating this piece of legislation and if I can be of any 
assistance, please call upon me.

Associate Professor

A DIVISION OF THE UNIVERSITY OF ALASKA STATEWIDE SYSTEM OF HIGHER EDUCATION
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Victims fo r Justice
619 East Fifth Avenue, Anchorage, AK 99501 
Phone: (907)278-0977 FAX: (907)258-0740

January 17, 1996

Dear Representative Brian Porter,

As a founder of Victims for Justice and the Victira- 
Offender mediation project. I strongly support HB 379 
Community Dispute Resolution Centers.

The main purpose of this legislation is to replace the 
nonparticipative courtroom with a new environment. Crime 
is viewed as a conflict between two people. Mediation, 
as process for mutual resolution of conJEJLicfcy is more 
likely than a courtroom to allow for participation and 
reconciliation.

Mediation offers other benefits over and above reaching 
an agreement on restitution. The victim may feel some . 
healing from the crime. The juvenile may feel more, 
accountable and as a result may.be more likely to comply 
with the restitution agreement. By intervening early, 
the first-time offender might be less likely to commit 
future violent acts.

*  *-

It is anticipated that the Alaska Victira.-Gffender 
Mediation Project will have a profound.impact on future 
juvenile crime in Alaska and on the*,rictims of crime. 
Mediation may succeed where juvenile justice has failed 
in reducing the number of violent youths in our society.

Sincerely,

Janice Lienhart, Executive Director 
Victims for Justice

Serving viclims of violent crimes and the families andfnends of murder victims.
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1 I .  Im pact o f Mediation on  Recid ivism

* Juvenile offenders m victim offender mediation programs committed considerably fewer 
crimes th jn  a m a tched  sample of similar offenders not in mediation.

•  This finding of lower recidivism, however, was not statistically significant.

The issue o f  uheiher nr not the victim offender 
mediation process has an impact upon reducing 
further criminal behavior (recidivism) by those 
offenders participating in mediation was examined at 
each o f  the three irnial sites. The comparison group 
at each site consisted of similar offenders from the 
satne jurisdiction who were matched with offenders in 
mediation, along the variables o f  age, sex, race, 
offense and restitution amount.

As Figure 7 indicates, juvenile offenders in 
the three mediation programs committed 
considerably fewer additional crimes, within 
a one year period following the mediation, 
titan similar offenders in the coufi adminis­
ter 'd  restitution program. They also tended 
to commit crimes that were less serious 
than the offense of referral co the mediation 
program. The largist reduction in 
recidivism occurred at the Minneapolis 
program site (post-adjudicaiion cases in 
Hennepin County), with a recidivism rate of 
22 St for the mediation sample and a rate of 
34 % for the comparison group sample.

While it is important to know that the 
victim offender mediation process appears 
io ha-.e had an effect on suppressing farther 
criminal behavior, the finding is not. 
however, statistically significant. The 
possibility that this apparent effect of 
mediation upon reducing recidivism occurred by 
chance cannot be ruled out. This marginal but 
non-sigmficant reduction of recidivism is consistent 
with two English studies o f  victim offender mediation 
(Dignan, 1990; Marshall and Merry, 1990). Only 
one study in the U.S. is known (Schneider. 1986) to 
have found a significant impact of mediation upon 
offender recidivism The program in that study, 
however, did cot employ the same type of procedures

used by the programs described in this crcss-vite 
analysis of victim offender mediation.

For some, a finding o f « marginal but non-significant 
impact of the mediation process upon reducing 
offender recidivism may come as a disappointment 
For others, including the authors, it comes as* no 
surprise. Rather, such a finding is consistent witn 
recidivism studies related to other community justice 
alternative programs. It could be argued that it is

rather naive to think that a time-limited intervention 
such aa mediation by itself (perhaps 4-8 hours per 
case) would be likely to have a dramatic effect on 
altering criminal and delinquent behavior in which 
many other factors related to family life, education, 
chemical abuse and available opportunities for 
treatment and growth are known to be maior 
contributing factors.

Figure T 
Recldlvtan Analyeia 

The Impact of Victim Offendar Mediation

Ptfflant f l  Jtockdlvt**40-i----------- ---------
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S u m m er 19*>4 UNIVERSITY OK ALASKA ANCHORAGE Vol. II . No. 2

Victim-Offender Mediation in Anchorage
P C u n m z h c . r :  
z r J  I.:-, -e-ice C  7>:s:.e

A. v i j i . rr. - c r* r'i r. c i r rr-1 1 .i , z n

♦ •  % * •  j  » j j :  i »  «  ’ " r f  • ;  • •  • »  j  j
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*.s c r.e r . ir*  : i e c  i i  ir. i t:e"“.i:;v e  :o 
:r. wttr.t.n •; stem. r :  as 2

-. : : : r .  the sy stem.
■- estern ::aa.t. :r. from. wn::h the 

y stern : :  criminal justice has 
ea •- ; crime as an offense czcir.s:
:. i'. ir. :u|r. 2 vie:;- may 2:50 be 
a I: ist.-.e state tha: proiec-tes and

H I G H L I G H T S  
I N S I D E  T H I S  I S S U E

• T:-e 3ureau of justice Statistics d'aC'ibes 
•"eceral and stare prison pooGatiors pa;e 2
■ Cook I R e ^  on Inc. awards 5M ) 000 
j'b to tr.e lust ce Cer.:** page >>•

1 Tre Bureau of lust-c* Staf.>!ics anal--:»s 
ire -nc-de-ce o’ *• :o,ent cr:*—e 
victimiiat.un n tho workplace pa;e *

b-.rtji 2 ca^e to deposition. Neither the 
victim. nor :ne cffer.der have much to say in 
the prcci;:. ’At:." tr.e .nvolvement of both 
often quite passi'-e S.nee. u.-.:.‘. recentlv. in 
ordinary cc_r: proceedings victims were 
seldom rr.c-i thar. observers. feelings of 
fru urat. cc-.ve:'.e>sr.ess. and further

V i c t im -O f f e n d e r  M e d i a t i o n

12; 2,1. c r. zf.’-v ttr. 2 •; j *. rr*. ir.z zy.irz 
“i r ”2* cf ' “I  - - - - -

. . . .  *.  n  —  J  -» -  V »  —
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1 2." 2 Oi*4" !*■* 2 *" ’• * ~2T' * ■•■•j
:ssc!u:::n prices Ths his

: resolution :: tn.e cfi ir.se. zr.z :he

Vlct.m-offender mediation p:> :2ms 
provide a.-, op port. for victims . meet 
tr.e offender; face-tc-face in the picsenoe 
of a t.-a.r.ea media::: for the purpose of 
r e a c h : . - . . . . c t : c  -. ..-.tended to r.-solv e 
t.-.e :njury :.ne cr.rr.e ;r. some way. (.rime,
under tr.e rr.ea.at.or. rr.oael. is viewed is a 
con'lia: between people rather thin as an 
of: ".a again;: the state Through mediation 

% ;c::m r .zs the opportunity for 
m.vcive.T.en: ir. t.-.e process 0: negotiating 
res:;:.:.:-., express.r.g feelings. x-.dseeking 
answers from t.-.e arfer.ee:. For the offender, 
med.a:: on a.sc achieves ir.vol-emen: by 
stress.ng aooc-.ntao.l.ty for the act. 
cer-onalizi.ng the cr.rr.e. and providing a 
corrective inter-enttcr.. The idea of tr.e 
offender m_-..ng restitution to the w.cr.ged 
person has precedent ir. many cultures, 
aithcugh 1: has r.:t cammoniy been ised'as 
a crimmai sa.ncv.cn ur.oe: modem •* .*s:err. 
systems

Development

An ear'.;, arpi.cavcr. a: a modem v estem 
me te! pr;v :a.nc -ed.aticr. between a victim 
an. rtr'encer tccurred :n 13T-1 in Kitchener. 
Gr.tar:? Canada, the Victim Offender 
Recaro:..at. :r  Program, cr VOR? Tniswas 
rc.iowiu :.n .r. the United Status by a
p-cgrirr. w.th the same -am.e. which was 
started tr. E.-.r.r. Indiana ti rough
the joir.t iff ~.~.j PACT .'nc 1 Prtacnurs and 
Ccm.man.:.. T'g-f-er, a r t  tr.e Me ncr.its 
Ch-rch. The prng-ar. sp-ead. and o1 19S t 
etc*: proorar.. -.d cee* ieveloceJ ■ 1 the 

S:.-c- a . C a - . . .  £ /  •• ' .50

program sites had been estabffs.rea 
prtmx-.ly in tr.e Midwest and Canaoa. 5 . 
1994. 25 v;::;m-offender mediatic* 
programs were operating in Canada, c -e- 
100 tr. the 1‘ntted States, ar.d \ 65 in Wes:;.- 
Europe.

According to Bur. Ga'.away in a 195 j 
xmcie :n Social Ser.ice Review. 0: |C,;r ; 
cases referred by the courts to VCR.? 
programs. 36 per cent we.-* reported to hoc; 
resulted 1 n saccsssruliy com elite a 
restitution contracts. The study indicatea 
that victims, for the most part, were net 
vindictive in negotiating with the cffenae* 
and that there w as 2 high level of w ill.-me-;: 
to meet among victim ar.d offender. 'A'r.tle 
long-term research regarding tr.e 
effectiveness cf the mediation model has 
been limited, such preliminary ftr.dir.rs hav e 
been consistent in demonstrating tha: 
mediation is an effective way to resal-e 
conflict between seme crime victims ar.a 
their offenders.

The Development of Victim-Offer.de.- 
Mediation in Anchorage

To date, the criminal j-usr.ce system at 
Alaska has used formal mediation prm.ir.ly 
with juveniie offenders. Ir. 1991. Jar.ioe 
Lier.har. or.ee fthe founders of Victims::: 
Justice, a private, nonprofit agency, which, 
provides services to victim.^ of crimes, 
sough' assistance from staff at the 
McLaughlin Youth Center for a family 
whose son had been killed by a juvenile, w ha 
at ...at time was being held a: the Center. 
What resulted was a victim-offender 
mediation involving the family ar.d the 
juvenile. As a result 0: that m.ediattcr. ar.a 
several subsequent ones at McLaugr.ltr.. a 
core group of professionals formed an 
organizational base to explore the icea :: 
implementing a victim-offender men.at.an 
program ir. Anchorage. Four organize:.c-.2 
were represented in this etfcrt: '• ictim.s tar 
Justice, the McLaughlin Youth Center, tr:

P. ;.::e set Mediation -z:e :
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•• m.cuiation
t.-s n -a  ram : rataa - a n.n.a prcgnm 
specific to % at.m-tffanaar mediation. A 
t-n.n.-.a maaa. aa a area by VQRP in 
E \.ra::. '.-a a~a v drawn u-on tha: 

-aaa v aa: :*a .Ttat.ar.s ;fmediations 
ana . j j . i i  e .st ae Trainees
par a.ratea .n ay in a mat replicated 
:.ne ent.re rr.ea.a:.:n rraaess. to aiming w.tn 
tr.e n.tial aantaat a ; rar.aiaar.ts t.hrouch 
mea.atton a-a  aantraat.r.c. A sr.cor.d 
tra.m.na v.a; arma.etea far additional 
c : m m . : .nteers ana included a 
teenage ••: . r tcerw r: had beer, active with 
Anahcaze Y auth Ca.rt. r.tteer. trained 
v a .nteer .—ea atars are r.a v participating 
in tre pro.ea: Etaep: tar the part-time
a::*a natar. nane participants is paid. 
A.tr.c-gn e.a.-a::;r. tttr.e rrc ect :s r.the 
i.n.t.a. ••age;. tre •. :._r.:eer mediator., tport 
success .r. r :  cases that have sate to

■. .V.er.t'.e Prtrat.cn.the By '.ate sam.-er I : r-A r .  referrals had 
acac tre A.as.oa beer. reae. ea frcr. ? : : rat:an Intake, with

.e .-\.a;\a

crr.e-. Ge*e-al'sOffice.
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lb r.ed.ar.ans ar.a contracts being 
tc-a: ere a. I j cases r r t  cress and 22 
: : ea .'-itr a m e a  at.;-, cccumnr. Of 
:r.:.-e 22. 22 v .at.ms aea.m.ea mediation and 
i cases were sareer.ea as r.c: appropriate for

tr.tr. rile: f t ;e c :  began m.eaiat; tr. !r. - cases the offender fa.led to
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ra eat Plar.r.ra Grouo 
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> w  •  •  . w .  U .

•• « j *-4 jritfrcr **•
te -uver. offenders
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Each me a.a: tr case has its own flow; 
ho.vever, art a.era., process has been 
de-e.aoea The ..-.take officer inter.-, e..s the 
offence: f t . l t  imes: ar.d. if i.i the 

e -take cfficer. the case

meets the criteria for mediation, it is of.Ve, 
as a possible u.sposition (Ordinar 
offenders are firs: or second-time offeree-; 
charged with property crimes, altho.p- 
several assault cases have also tee- 
mediated I

Follow mg the referral from Juven e 
Intake, the proyeat coordinator compile:

Please see Mediation. per? f
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M e d i a t i o n B o tr  e r u r l;  rr.r r:':';ta;r Lar.g-rar.r; plans are to institutional.ae .

■-'  —■ z a z e  5> rr. -.v;:r. :r; rr ’ J rt;on v ictix -o ffender x ;o :a :;on  p rog ra -
r '-rc rs i r r .  -re re: crrr:.* :rr his thraucr.O'.t the state in bct.n thejuNexl; :■.

necessary — c'C Jit •; :u;e ; t r t r r . ' T*r his adult cr.xma! justtc; s>stex. Ir. a re a:;.
to tv. r mea-utcrd 7 -; . - or. tr r . -  . :r. tr; r.eJiition as effort, so x ; xexbers o f the project a-
cfter.cer to deter—.r; tr .. i-es to -. to ; r -  r . t  : or.to r;s rc r3:rtitr. to meeting a .th the Alaska Departxer.t ;
Z Z . 2. £ ....... - c . . ;—e rrrt:o .;rt; r. -.; .ritto ; rr:o;ss. Corecttcr.s to develop an office for
agrees to rur* : r r e  :r. arp>: - —;r:  j xaue 7*r r*t ::*";ns a fcrr.ai ;-.ri,rr;:on advocacy which would be housed in •*.
■w:- 1: u.. re - ; ; ::::—  *e t.-.a: o: — - rr.;r.t 7 r ;  rr.;d:at:rs rtrr.p!;:; offices o f the Coxxissior.erof C o re :: .: -
xed .u : ; : .i izr-.:. z w.tha -trrrrr t;  at.:r. or;st;.rrr.air;s but woula apexte as ar. entity sepaxte fr t -
teurr. r  - : r r . i 7 : ;  ~:.r. :-rpc>e tr.rr-ror. Ir.t;-  ; . • v.ttr. rotr. the *. tirr. and adult ccxerttcr.s. This xay, in the f.r_r.
.s to a re c c rc  re:.*, eer. :r.; •:::;r.d;r. Ar.rtr.;: :r.t;r-:;’-s is :.i .duoted lead to •• .rttx-offer.der x.ediatior. ir.vch-1- .
vtcttrr. ir .d  after u;r M ;u  u*:r- f.-c* t r  as . tr. ;::r. r r r to  r r r .t . r .e r t r te ly  t ft;: the inmates in the Deparrr.er.t of Corre::.:-
r.e_rta. faotl tat::: cfthe Contracts -e r . r t . r r .  r-.r ;ttr.cr.; tr.wr.tews with ar.d their v-.ottxs. Also, legislation xa; :
f r r  resttr-t: r r  rii-.r.r.g  fror. ; Te iia ticr. rctr. ••tot;- f':;r.d;:ar: also :c tdrcted sought t: obtain confidentiality prrte::.: •
are rr.m .trrea tr.e r r :  ::o*a.r.a:cr. ! to 1- or; j rt;r R;terr;d :zm wr.::h for the x.ediatior. process and supper, f: ■
wttr. tr.e .r.ta.v; tff.ce r :r . r :—r : : ftre  final r r  r.rt res_ t tr. -.edtrtton ar; ;--rirr:;d to statewide prrrrax deveiopxer.t.

r;:;rrr..r.; t r t 'a o t r r s  which preclude the
o :rr.p le tea . tr.; :r.:r . s  — akes a : ooess. 7'*.; r.r or tr.ter.t o: the project pj:ric< C*r\n:nghcim is sr. ss:::.s\

:r. a rru t -.rr.e r acr ** the ;.r.-.r:;:r. .• tr prther intrmtattcr for use professor cj social wor<s::he L'r.r.e~::r
.-j". i v.irr.r.i * i i . 2. : T i i . i v . t r . a ; . ; . : :  :r. eftect.ve. cnooing Alsska Ar.cr.orsge. Ls'->rence C 7'0.".o

- • * j  • i '.***“ j v * j  " i i  ** * **j • \ * " »v * r ro o rr- . 7 r ;  rr.d rr.rl;.ss of the an ass:s:sm professor wim . ‘...v..
■ • - - — •*. '  j ■»• ■ ** »** . .  ------ -" - ■ - ' • • • -  ----  ••• ---- - :rtr rr; rr.r- tr; A ir i.o  Judicial Cir.:er
rr. e.ae:.;. : In.:.all*. : r . i ; were Cour.c:'.
resistor: :: x.eu.attor. be:i_;e :: rear that Tr.; ; - .r ..r : :: r . ir.itru.-er.ts 'rr.ta in
rr.eet.r.g tr.; o ffender . :  r e - . ’.: ;r. : st:: s orr.oerr.tr.o the nature o f the
b e ccm tra  to ct'terae* They o ffe r.;;, f;;'.:r.os about th; onrr.e,
err-.; tr r ; r . . r ;  tr; ixattcra. ty c:‘ tr..; fear : ;:: ;rr , rr.j : f th; ;ff;ots of the offense, and
re c a .s :  tr.e cffer.oer ::v • r.trrry die :;:;e rr.:r.i ir t . t th e .u it : : ;  rrtces: ar.d the

»r.;r; t r . ; ; - ’.V,-. tr; - r.edtatt-rr. In :d :tt.:n .:::! victur.s
p re sen t. c o .p .e  w r r . ;  :r ask ard offender- ar; er. ar. ocpc'* :r.:r/ to
c-esttcr.s c fthe  rffer.der rr.: tr; offender • he ado." t r r ; .; or.t crrror.er. s ifthev

oest:;
w .rr. r .; r : t .r t ; r  r resr.r.:::* rrrtrrr: The V:;t -  Cf'er.oer Medtattcrt Project

.r. -.;i r. r.i •»i d .*••.:£ hi: i has re ce r.e : stort-up fur.d.r.: -.rough
j  •’ « »  ■*'. * j  — • ■ -  * j • j «• j • '.n .’.e rs tty :f  A a;<a Anchorage Facuity

- » • * - • ; • - - * » - • •; * *. •« j ; • • • • j i » J . . . . .  • - . . . . . . .  jw .... - - - - - 7. ,; . : : r .; r .t  C::r.:r ar.d the Ftrs: National
• - . ••• **a • ~ j* • • •• *,">*••* " * L' r.k o f Prr.ec: rr.exbers are
:rs  r.: - r :: S: pe- i- : : r . i r - s e ; g  tro.t’ cr.al funding to continue
j_—rr.er _rt.. tr.; 51 .v1!'. .r r r r r r re i v.;:: ar.d f-r.rer ar. crromg ; ograx.
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Crim e control
Here's an idea teit ■»great potential

'.‘. ‘•..it would i . iu say about program ihat send.. w u th f i. i 
c .m m a .s  a sterner message rcJuces the chances i.:c> « .ll 
ic 'iffc nd  ar.J ^\  os vict.ms more say in ihc outcome of a 
ease —  a., for a fraction of the cost of dispensing 
conventional cr..le ,usiiCe ’

You'd prabab.y say .t soun .s too good to be true
■ Dul it's not E \ .;. : .v  

. ,  . . . .  , ,  such a program i$ re.rig
Mediation CCUld started in Anch. age.

prove better man perhaps as early as .-.ox:
. month. Known as a

i. .e C^rren, jUStlCe "victim-offender media-

S V S t e m  t:on pr,,ivct.,‘ ifs  being
____________\______________________________ spearheaded by two

university of Alaska 
p.-tfesscrs. Pa: Cunn.ngnarr and Larry Trostle.

The effort largets ;uver.. , who are naabed for first- or 
seccr.d-time property crir, .s . I f  both the offender and 
victim  agree, they w ill m cd  face-to-face with a mediator 
and work out a restitution a ireement. Options w ili ..-.elude 
repayment, com m .r.ity  ser ee or perhaps just a letter of 
apology —  w hatever the twe ,■ art ies can agree to.

Med.aticn could prove ' . .t ie r  than ti.c current j.s t ic c  
s i stem in several ways. Cor.. er.tionai proceedings relegaie 
both offender ar.d v ietu to passive roles. Judges, 
proseaulars. lawyers, po i. ;  officers and other e ,-crts 
dom.r.ate a tt.cr. .'or ir.act; :1 on the case. Cnm ir.a .s are 
tempted to eeat the rap .  ..-.testing the evidence, msiead 
c f ccm.r.g c.ea.i

As f t r  victims, the c r ;- e  aften leaves them feeling
• .. i la ’e : and powerless. Th s feelings are often amp.tfied 

c system irea ls  tl.cm  as campleie aftertha.ghts 
h e .: . . .tics v.ct.ms m jy  net even learn me youthful 
e.-im.-a. j .cer.t.ty M ed ia :, n can encourage the offender 

.• crime while i-.elpir.g victims 
„ i aver their l.ves.

. t.-.ir.g about th.s pilot prcgrom  
. r.OCO for six months, funded oy 

: xa '. -..versity : f  Alaska facu ily  development grants. 
Vc.- .veer help frcm  mar.y ;u a r :e rs  makes the shcestnng 
opera:.cr. possible Victir. s for Justice w ill help find 
victims lo part.c .pa ie . Med.ators wi'.I volunteer their 
sc rv i.rs  Alaska Youth ar.d Parent Foundation w ill supply 
office space The A laska Judic ia l Council w ill track the 
pro .ee : s performance.

5 .m ..a r approaches have worked well elsewhere. 
Research by L'AA stude :s found 100 such programs 
a r a u r . :*.e caumry. and scores more in Canada and E .ro pe . 
Ir. :-c  study of 14 LCD c ..e s . recidivism rates fe .l and 
o ffe r .e rs  r.or.cred S6 percent cf -the restitution 

a g rc : - er.ts
C--.-..r.g.-.am .tapes the approach w ill merit expand.ng to 

juven.ics o .ts ide Anchc .age  and to selected •• ioler.t 

offer..e rs . Eventually it m.'.y offer a useful a'.ternai.ve fcr 
certa.n crimes and offendc s in  the adult system s-ati-.vide. 
Widespread mediation .ght someday revo .-tion iie  
American style justice.

Throughout history, o l'.e r  cultures have err.p-.asiaed 
restit.tion and reuntegra lirg offenders into the community. 
Those values now get lost :.i the shuffle of adversarial-style 
Amer.can justice. M ak ing amends and healing victims are 
incidental to deciding w r.e i.ter the accused is gu ilty  or 
innocent. Media iion could produce a crim inal justice 
s> stem I,-.at del.vers less crim e and more justice.

:o ta i.r respc.-.s.b.Iity fcr : 

restore seme fee..ng c f can 
Pciv.ups the mosi arr.aai: 

.3 .is -r.ee. It costs a mere .
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Forum  / L m m s
Mediation offers hope where juveniie justice fails
0 , MARY ANN DEARBORN 

Iv - t h  \ lolence it on thr 
•u reasr There teems to bp 

• i '  n n  ! is  Ton often people 
t- I a»- p I Up in rtisvtua l Per 
trapt if  u p  develop a better 
i» M in d in g  of how  thp 

dua l tplatpt to h it  o r  
•n v ire n m e n t . »p ran  

• a . , t i- n  t f  im prove how 
• ■•if ih i ld r r n  ic-pr w ith  Ih p ir  
1 i l d  and I;"* ' thp w o r ld  

ppt w ith  th»m Bv creat- 
t r*-.p right env ironm ent, 

w irv n tfu l interventions ir.ay 
t'P d* .e loped to rorrecl 01 
v  • id •. If-lent b fh a i |" | O nr 

i • • • « ' a - 1  m i g h t  t  e H ip
.  ■ - * r " I .  ’ r* M l * 1 1 ' f  •  ’.  •

I
• ' i f .

i ,<■ | 
i ‘ill*
i ' .ii

. tin-. 
■ M»v

COMPASS
c o n f id r n l i . i l l '  ■ •in-1* i rur-
rpnt e h ild ir n  s n>u it r u in .  
Ihe  v ir l im  m a y  never find  
out lh» ju ven ile  s iden tity  

Because the j u v p n i l r v  
ro le it t o  pa ttivp . h r  or tin- 
fie q uen tlv  Hopt not f c p l  rr  
morte and it  r r lu rtan t to 
com p ly w ith  th r o rd r r rd  res 
litu t io n  Pup to an ovrrbur- 
d rn rd  lega l svsl*m . m m p li-  
anr» w ith  I •" .t il i l l  io n  m ay 
i -t h r fnf<o*<d At a result. 

•  v i ' l i ’i. * i .  Im i'Iv- i
r i r--I •• *1 * I., ' . ii • . n»•
•to n . .u .d  I.* p r . • •o i l r  

;• • I I i i i i i ‘ 1 n r  11 fu ll1 
. . I  r  f I* • i r i ’ i ■! •■

\ I i.
\|W lint.li:> 

p . * i i i  i : : . i n t  
i : ..••) it. 

• . r  him;

: . I . . i . . i
do- ••|i,|*

. •)•••! i n  I • I
ft I*.I hi I it V |>I 

n t i i - i  p i .

.1 |J a* t>.
fil.'t • i t l i - H ’ l ' I  o.< d l . i t  l » l l  p r o  
g . -a i  lit A l .  I" : r<- I pi

v r n il 'S  targeted mi* first- 
an il second t im e  p io p c r ly  of- 
f rn d rr t  T h r p ilo t project It 
now  In Ih r  srrond  t la g r  and 
it fund rd  th rough  Jun r. T h li 
p rogram  represents a dra 
rn a t lra lly  d if f r r r n t  npproach 
to Ih r  cu rrrn t J u v rn ilr  jut- 
tiro tys trm  and Ir s u p pn r lrd  
liy  IT. groups . in c lu d in g  s ta ir 
agenc ies and  I h r  A la s k a  
Court System

The m a in  purpose o f the 
p rogram  Is to replace the
n o n p a r t lr lp a l iv e  courtroom  
w ith  a new  e n v iro n m e n t . 
C rim e is v iew ed as a r o n f l lr l  
between tw o  people M edia
tinn . as a p i    fm  m utua l
re s o lu t io n  " I •o n / lo t .  is 
neue l ik r lv  • li.m  a • m i l l  
i .f . i i i i  in  i i i . i-  I . . i  p m t ii ipa
• • i i •• ! • ' i l l  .1 m il I he
• ■ 'II.I Mi I | • • ' • II* l.'ler

meet p n v . i l l ' l l ,  I e i In  fare 
A n im p a r t ia l  m e d ia to r  
gu ides them  i l l  a found tab le  
d is r t r .’ip u i .  am i lo g e th e i 
Ihev deve lop i M li ll ' ia l lv  ai
• e p la ld e  i ie . l 11 ■ 11 io n  a g in -  
m e iit  I he ig ie e iu e n l

Mediation, as a process for 
mutua l reso lu tion o f conflict, 
is more like ly than a 
courtroom to a llow fo r 
pa rtic ipa tion and 
reconcilia tion . Dearborn

reached m ight he as s im p le  
as a sincere letter n f apo logy  
or a i 'im m un ity  snrviee con- 
tra r l.

M e d i a l  m o  • • f l e i s  u l l i r - i  
l i e i i ' d 1 1*. o v i  i .H i d  i l ' i e .  * 
n  a c h i n g  a n  a p i '  e in e i i l  o n  
i i  s l i l u t i i ' i i  I lie  ' i> I i i i i ma-. 
fee l  SIMM" li e  l l l l lg  f l l ' l l l  I I I"
i i i i i i" I lie iiiv i ml" niav f"i I 
mure n* i it i i ir lt •!*' and .e. a 
i•■sull may lie luui" l l l .e l l In 
eomplv W illi th" Il'S tlllllio il 

.Igieenieiit 11V inter veiling 
I'.lllv . the fust :ilil"  offpildei 
im glil lie li-.s like ly • • •  ruin 
pul lu llin ' v••••*nt .!• is

Dr. Pat C unn ingham , De­
partment nf Social W o rk , 
and Dr. Carry T rostlr , De­
partment til Justice, cn a u ­
thored the U A A  grant am i 
a ie  w o r k in g  w it h  o the r 
meiiihefs of the rn in ii i i in i ly  
lu  get (lie  p io je it  ro llin g

luvr-n ile  p ro h a t in n  u f f i
• i ts w i l l  lie m a k in g  le fe iin is  
and w i l l  fo llow  up to m ake
• nr I .-a in l l i r  t e s l i l i l l l in i  a g i e e  
menls ate fu lf i l le d  hv llie  
p iveniles V ic lim s  lor .Ins 
l ire  w i l l  ro n la rt  and ••re e n  
v i i  I i i i i  p a r t ic ip a n ts  T h e
A laska .Ind ic ia ) I 'n nnc il w i l l

m on ito r the project to con­
f irm  the in te rven tion  has 
m e r it . A la s k a  Y o u th  and 
Parent Foundation  has o f­
fered o ff lre  spoce, nnd N ik i 
Stewart, fo rm er A Y T F  rnnr- 
d lna tn r . has been h ired In  
coordinate the program

II is antic ipated that the 
A laska V ic tim  O ffende r M e­
d ia tio n  Project w i l l  have a 
profound Impact on future 
ju ven ile  c rim e In A laska  and 
on the v ic t im s  o f c r im e . 
C rowded correctiona l In s li 
lo tions and g ro w in g  dou lds 
as to Ih e ir  efferlis 'enpss in 
deterring c lim e  m ake  vie 
I in i-of fe nde r m e d ia t io n  a 
h ig h ly  cost effective n llc m  i 
l iv e  In  i i ic n rc i'i i l l  io n  hu  
some o ffende rs  M e d ia t io n  
may succeed w lie ie  juven ile  
justice lias fa iled  in  irt liir lM g  
H ip  m in i her o f  v io le n t  
youths in  ou r society

I I M a r y  A n n  D e a r b o r n  i s  a  
p r o f e s s i o n a l  m e d l a l o r  i n  A n ­
c h o r a g e
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Alaska groups target juvenile - victim mediation
ly Mary Ann Dearborn 

bar the Journal of Commerce

INXTedintion is not jusL for settling
• ivil disputes. Crime is viewed us n 
conflict between people and media - 
mm offers an environment which is 
mure 11ht-ly than u courtroom to lead 
- a mutually acceptable resolution of 
inll Conflict.

A University of Alaska Anchora|;i 
acuity development grant awarded 
i 199J is exploring the feasibility of 
•labhsli ing ii victim juvenile offender 

Mediation program in Anchorage, 
vluskn. The pilot project is now in the 
rcond stage nnd is funned through 
bine, 1994.

Dr. Fat Cunningham, Department 
I Social Work, nnd Dr. LarryTroslle, 

Department of Justice, co-authored
• he grunt, ond 15 Alaska groups are 
upporting the program, including 
•tale agencies nnd tho Alaska Court 
iyslem.

A medinted settlem ent nppronch to 
cltlm g crimes pre dates the idea of 
tiiprisonmcnl. Restitution to persons 
wronged, intended to heal the injury 
.f the crime, has precedence in many 
ultures. However restitution as a 
riminal sanction has played an in- 
ignificunL role in the history of our 
riminal justice system. Instead of 
miking individuals act responsibly,
. i- luck people up in ever increasing

Or. Larry T roatl*
num bers nnd don’t  B ee  m uch 
dctcrence from criminal behavior af­
ter release.

Firstand second timejuvenile prop­
erty offenders arc being targeted for u 
special project tha t will allow tho ju ­
venile offender und victim to meet 
face to face, using an im partial me­
diator, for the purpose of developinga 
restitution agreement. Some believe 
this will be a poslive improvement to 
the current juvenile justice system.

Our current system dictates resti­
tution in a courtroom setting where 
IhiIIi offender and victim play passive

Dr. Pat Cunningham
roles. Due to confidentiality under 
children’s court rules, the victim may 
never find out the juvenile’s identity. 
Hccuu.se of lack of participation, the 
juvenile frequently does not feel re­
morse, is reluctant to comply with the 
ordered restitution, and due to an 
overburdened legal system compli­
ance with restitution may not be en­
forced. As a result the victim may feel 
further victimized this time by the 
system, nnd the juvenile may not think 
twice before pursuing future criminal 
activity.

The program calls for juvenile pro­

bation officers to make referrals to 
the program and follow up to ensure 
restitution agreements ore fulfilled 
by llu: juveniles. Victims for Justice 
would contact and screen victim par­
ticipants. '•'he Alaska Judicial Coun­
cil would monitor the project to con 
firm the intervention has merit 
Alaska Youth and Parent Kuumlii
lion has offered oilier •  .......... ,.| Niki
Stewart, former AVI’K coordinator, 
has been hired to coordinate the 
project. Professional nnd volunteer 
mediators are offering their services 
and will he trained to work with the 
program.

Mediation, as an intervention ul 
tcrnutive lo the cunrent juvenile jus­
tice system, offers hope for other ben 
efitsoverand above rcachingan agree­
ment on restitution. The victim may 
feel some healing from Lhe crime. The 
juvenile may feel more accountable 
and as a result may be more likely to 
comply with the restitution agree­
ment. Dy interveningccrly, the young 
offenders may be less likely lo commit 
future criminal nets.

It is anticipated that the Alaska 
Victim Offender Mediation project will 
have a profound impact on future 
juvenile crime in Alaska nnd n the 
victims of crime. The loi ,, plan
is lo implement this progiam state­
wide and  in both the juvenile and 

Continued on Pag* ?B
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Victim-offender mediation: Restorative alternative
!<\ \ikishko Slcivart

TT

January 1904 a pilol project 
funded through the University of 

. ..ska Anchorage implementing a 
'• ictim-OfTender Mediation Project. 
This project addresses juvenile crime 
md its effects on individuals and the 
"inmuiiity as a whole.
1 n our society, crime is viewed ns nn 

lf"nso against the state and not n.H 
m injury ton person Victim-Offender 
Mediation Bceks to personalize the 
tperienre nnd humanize the parties 
n\olvpd while seeking a restitution 
igreement that effectively resolves
■ he f|?'r,i  *-ne

Tne A.i. mrngv ineui.ition project 
is adopted five goals tha t help it 

pli'li this mission 1.) To cn- 
■u ..go accountability on the part of 

ivcnilc ofTender. 2.) To provide 
m . pportunity for the victim to work 
iirrctly with the offender in discuss- 
og restitution. 3.) To provide nn op­

portunity for parties to feel restored 
from or reconciled to the event. 4.)To 
provide a referral option for thejuve-

Niklthta Stewart.

> .• .* % ♦ _ v  .

• •"  * . * 's  v  v h

fTfeOd "

nilocorrcctions system to help handle 
their cnseload. 5.)To mnintain n high 
level of community investment nnd 
Bupport.

This project utilizes trained volun­
teer mediators from the community 
and has a dynamic advisory commit­
tee which includes M aster Rill 
Hitchcock (children’s court), Donis 
Morris (Mchnugltlin Youth Center), 
.liuiico I,ienharlt Victims Tor .Justice), 
Suzanne Hole (Public Defender), Mob 
Butlcnnc (Juvenile Intake), Patrick 
Cunningham (UAA), Sig Murphy 
(District Court Judge), Jny Page (First 
National Bank) and approximately 
19 other community member;: who 
volunteer their time to provide direc­
tion nnd support.

To date the project hns handled (50 
cases. All referrals come from the 
intnkc officers nt the Juvenile Intake 
Dcpnrtmcnt housed nl Mcl.nughlin 
Youth Center. Of these f>0 cases, 23 
nrc ongoing nnd being developed fur

T  T . .  1 1 1

mediation, 22 were closed without 
going to mediation nnd, so far, 15 
were successfully mediated with res­
titution contracts in place.

In tho 22 cases tha t were closed 
without medintion, 18 of those wero 
duo to victims declining lo partici­
pate nnd four were screened out by 
program stnfT.Typically, when a party 
refuses it is the victim who declines

There are more than 200 programs 
such as this throughout the U.S. and 
Cannda. It is a community-based ap­
proach to a problem Ihut affects us ns 
individunlsnnd nsncnmmunity. How 
many of us have had the experience of 
being the victim of a crime? Wo knew 
liio ripple effect it has. We wonder, 
“Who did it?", “Why me?", “Arc they 
going to do it ngain? Without infor­
mation nnd answers lo these ques­
tions, we find tha t our minds tend to 
work to fill the void. We suppose nil 
sorts of things and can often paint n 
picture ofsomn horrible, threatening 
person who seeks only to prey on the 
unsuspecting. We enn lose faith in 
our surroundings, in others. We won­
der, whal is safe any more? Who can 
you trust?

If the case is not resolved to the 
point where our questions are an­
swered nnd lo the point wc feel justice 
is done our aggravation and frustra­
tion can he compounded. We end up 
led up with the »,m and 0
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Restorative alternative work;
for victim-offender mediation

corpus or a petition for post-convietlon relief) 
because, over this (ive-year period, the 
accumulated loss of good lime has come lo 
epual the number at days remaining In his 
science.

ALASKA SUPREM E COURT 
NOTE: INCLUDES TWO O PIN ­

IONS RELEASED BYTHE ALASKA 
SUPREME COURT 

THE WEEK OF Ju ly  I. 1994

• Collateral estoppel
• Full Faith and Credit Clause 
DenisMcACampionv. Stateof Alaska. 
Department of Community & Regional 
Affairs, Housing Assistance Division, 
Op. No. 4096(Alaska July 1 .1994)(14 
pages)
OPINION: Mcore, C.J.
ATTORNEYS: Kevin M. Morford. Jensen, Harrs 
A Roth, Anchorage, tar Appellant. Richard N. 
L''slrom, Rcuth & Crabtree, P.C., Anchorage, 
fcr Appellee.
” :AL COURT: J. Justin Ripley. Superior Coi.rt, 
"?■ 'j  Judicial Dislrict, Anchorage.

R.NCIPAL ISSUE ON APPEAL: Under collateral 
es::ppel and the Full Faith and Credit Clause, is 3 'ideral judgment Interpreting an Alaska statute 
binding between the parlies In later litigation m 
Alaska?
HOLDING: Tho superior court |udgment was 
reversod. The doctrine ol collateral estoppel, 
also referred to is  Issue preclusion, bars 
re'.ligation, even In an action on a different 
z'.2 m. ol all Issues ol tact :r law Dial were 
actually litigated and necessarily decided in a 
prior proceeding.

• Rebuttal ot presumption of 
com pensability  in Worker 
Compensation cases
• Necessityofexpertmedicaievidence 
in Worker Compensation cases
• Substantial evidence needed to 
support Board conclusions 
Norcon, Inc. and Eagle Pacific 
Insurance Co. v. Alaska Workers' 
Com pensation Board and Ellen 
Siebert, Op. No. 4097 (Alaska July 1, 
1994)(17 pages)
PINION: Complon. J.

ATTORNEYS: Karan L. Russell and Joseph M. 
Ccopar, Russell. Tesch* A Wagg, Anchoragi, 
fcr Appollants. Joseph A. Kalamaridet, 
Kjlamarides A Associates, Anchorage, fcr 
Appellees.

ft ties
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Continued from Page 20 ’
th a t crime is out of control 

The Anchorage-based projcctbrings 
victim ar.d juvenile offender face to 
tact' p. a safe and constructive setting 
to discuss the crime and the impacta 
:t has had. The offenders hear how 
th e ir actions have affected another 
person, th e  victims hear the juve­
niles’ side of the story, and both par­
ties work out an agreement that 

akes it right." The offender takes

responsibility and shows hcAl i- 
willingto work it out. The victim : U 
heard, in control, and gets to iL.il 
with reality rather than fearful sup­
positions. The end result is that both, 
parties get to put the crime behind 
them. The victim feels restored and 
the offender has had a reality check 
that makes him or her think twice 
about breaking the law again. For 
further information or to volunteer, 
contact Nikishka (Niki) Stewart, the 
Project Coordinator a t 274-1542.

Reformers tout ADR programs
Continued from Page 18

merits sooner than the typical eve-of- 
tn u : agreem ents. Within 30 days of 
the Filing ct a responsive pleading, an 
adm in istra to r holds a meeting with 
the attorneys and their clients, in- 
cludingsom eone from both sides with 
the au thority  to settle. Each side d.s- 
cusses facts, issues ar.d possible solu­
tions.

If no settlem ent is reached, the ad­
m in istra to r and the parties agree un 
the lim ited discovery that will be 
needed for ADR, which is scheduled 
w ithin 90 days of the meeting. Liti­
gants can choose from a numbe' of 
options, butm ostpick mediation o '\ r- 
seen by the  program's administrate r, 
probably because his services are fi ''e.

According to Donna Stienstra, a 
senior research associate for the Fed­
eral Judicial Center, the emphasis on 
getting cases into ADR quickly in 
Missouri's program is unusual. “There 
is an expectation that ADR works 
better later," she said. "One of the 
surprises of the program may be that

it works well early."
Indeed statistics kept by the dis­

trict show some success. The cases 
are divided into three groups: those 
that are required to go through the 
early assessment program, those that 
may opt for it, and a control group of 
those that may not opt for it.

The median time from filing to dis­
position of the cases was 232 days for 
those required to participate, 310 days 
for those th a t could opt in, and 317 
days for the control group. The cases 
6tudied were filed between Jan. 1, 
1992,' and April 30, 1993.

The 404 attorneys surveyed gave 
the program a thumbs up. Ninety- 
two percent said it should be contin­
ued and 67 percent said it was very or 
somewhathelpful in reducingthecost 
of resolving cases.

Wolf says the program “has been 
very effective in a district (without) 
significant problems" with case back­
logs. "Can you imagine how effective 
it would be in a district where many 
cases are taking three years or more 
to go to trial?" he asked

Inspiration for Windows program outlines

Lnspiration doesn't have the grap h- 
ics features of programs like Powc.r 
Point or Persuasion. But we do like 
the program both as an outliner, ..nd 
for the ease in which we could j:n - 
pare good looking graphics.

Inspiration for Windows, Versi >n
4. Inspiration Software Inc., 29202 >V 
Dolph Court, Portland, OR 97219. 
Phone (800) 877- 4292 ex 14 or (503)
«  j r . C O M  c . y .  a j j j  m o o

writes about computers from his office 
in Homewood. III. Benjamin H. Cohen 
is based in Chicago, III. These col­
umns are available electronically on 
NewsNet, Predicasts Newsletter file, 
Westlaw in the LawPrac file, and on 
Counsel Connect. For further infor­
mation you can contact Law Office 
Technology Review by writing to P.O. 
Box 2577, Homewood, IL 60430, or 
sending e-mail to bbayer@bix.com. 
bbayeron MCI Mail, Ibbayeron .\3A i 
Net. or Boms Bz'.er on Coun-.''

mailto:bbayer@bix.com
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Contact:

Tim Murray
O ffice  o f  Justice P rog ram s 
6 33  Ind iana A venue N W . 
W ashington , D C  20531  
2 0 2 -6 1 6 -5 0 0 1

SafeFutures: Partnerships to Reduce Youth Violence and Delinquency

The Sa feFu tu res P rog ram  ca lls on  the com m unity to enhance existing partnersh ips to  address the 
needs o f  a t-risk  and delinquency you th . These partnerships must inc lude pub lic and p riva te  
agencies; community-based o rgan iza tions, such as re lig ious, civic and business g roup s ; 
com m unity residents; and you th . The m a jo r g oa l o f  this p rog ram  is to  prevent and c o n tro l 
ju ven ile  de linquency th rough im plem entation o f  a strategy that is com prehensive , cu stom er- 
focused , com m unity-based , and draw s on the resou rces o f  services agencies at a ll le ve ls  o f  
governm ent and the private sector. The strategy includes the deve lopm en t o f  a con tinuum  o f  ca re 
fo r  a ll you th , w ith a particu la r focus on  delinquent you th . P reven tion  and in te rvention , inc lud ing a 
range o f  graduated sanctions and treatm ent services, com prise this con tinuum . Pa rtnersh ips, 
availab ility o f  services, and com m unity responsiveness lie at the heart o f  Sa feFu tu res .

This initiative p laces a strong prem ium  on  linkages to o th e r ongo ing  Fede ra l, S tate , lo c a l, and 
triba l initiatives concerned w ith you th  deve lopm ent, econom ic deve lopm en t, and pub lic sa fe ty .
F ive sites (th ree  urban, one ru ra l, and one triba l governm en t) w ill be funded. T w o  o f  the fo u r  
u rban/ru ra l sites w ill be designated Em pow erm en t Zones/En te rp rise  C om m un ities . Funds w ill be 
used to suppo rt nine different p rog ram s ranging from  p revention  th rough  a fte rca re  but linked 
together as part o f  a b roader com prehensive p rog ram . A  to ta l o f  $ 7 ,2 0 0 ,0 0 0  ir  ava ilab le  f o r  F Y  
95 . T o ta l length o f  the p rog ram  is 5 years , conditioned on  grantee pe rfo rm ance and ava ilab ility  o f  
fu tu re funds.

Contact:

B etty  Chem ers 
Specia l Emphasis D iv ision
O ffice  o f  Juvenile Justice and D elinquency P revention  
633  Ind iana A venue N W .
W ash ington , D C  20531  
2 0 2 -3 0 7 -5 9 1 4
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SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 7

IN  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A

T W E N T IE T H  L E G IS L A T U R E  - F IR S T  S E S S IO N

BY REPRESENTATIVE PORTER

Introduced:
Referred:

A BELL 

FOR AN ACT ENTITLED 

"An Act authorizing establishment of community dispute resolution centers to 

foster the resolution of disputes between juvenile offenders and their victims, and 

providing immunity from civil suits for youth courts and for members of the 

boards of directors, employees, volunteers, and members of youth courts."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

p e ( - G r T &  A M a f y p f f /

*  S e c t io n  1 . A S s2 2 .3 5  is amended by adding a new section to re t ld :
Sec. 22.j5i020. Recognition of community^Iispute resolution centers for

matters involving minors. The a d m in is t ra te : d irec to r m ay re cogn ize  an entity 
desc rib ed  in A S  4 7 .1 2 .4 5 0 (a )  aSv£ corp rfiun ity  dispute re so lu tion  cen te r to se rve as a 
cen te r to  re so lve  disputes betw^eriim ilK^rs and victim s. B e fo re  ex tend ing  recogn ition  
unde r th is section , the ^ddun istra tive d ire c to r sh a ll de term ine that the b y law s o f  the 
en tity set ou t stapdSrds and p rocedures that meet me^rgquirements o f  A S  4 7 .1 2 .4 5 0 (b ) .

*  S e c .^ £ /  A S  4 7 .1 2 .0 4 0 (a )  is amended to read:
(a ) W heneve r circumstances sub ject a m ino r to the ju risd ic tion  o f  this chapter,

-1-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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the cou rt sh a ll
( 1 )  p rov id e , under procedures adopted by cou rt ru le , that, fo r  a m in o r 

w ho is a lleg ed  to be a de linquent m inor under A S 4 7 .1 2 .0 2 0 , a slate agency sha ll make 
a p re lim in a ry  inqu iry  to determ ine i f  any action is appropriate and m ay take 
app rop ria te action to ad just the matter w ithout a court hearing ; if, under this paragraph,

(A) the state agency makes a p re lim ina ry  inqu iry and takes 
app rop ria te  action to ad just the matter w ithout a cou rt hearing , the m ino r m ay 
not be detained o r  taken into custody as a cond ition  o f  the ad justm ent and, 
sub jec t to A S  4 7 .1 2 .0 6 0 , the m atter sha ll be c losed by the agency i f  the m ino r 
su c c e ss fu lly  com p le tes a ll that is required o f  the m ino r by the agency in the 
ad justm ent; in a m un ic ipa lity  o r municipalities in which a youth cou rt has been 
estab lished  under A S  4 7 .1 2 .4 0 0 , ad justment o f  the matter under this paragraph 
m ay inc lude re fe rra l to the you th  court; if a community dispute resolution 

center has been established under AS 47.12.450(a) and has obtained

recognition under AS-22~15.fi?.0~un AS 47.12.450(b), adjustment of the 

matter under this paragraph may include use of the services of the 

community dispute resolution center:

( B )  the agency concludes that the m atter m ay not be ad justed 
w ith ou t a cou rt h ea ring , the agency m ay f i le  a petition under (2 )  o f  this 
subsection setting ou t the facts ; o r

(2 )  appoint a com petent person o r agency to make a p re lim inary inquiry 
and repo rt f o r  the in fo rm a tio n  o f  the cou rt to determ ine whether the interests o f  the 
pub lic  o r  o f  the m ino r requ ire that fu rther action be taken; if, under this paragraph, the 
c o u rt appo in ts a person o r  agency to m ake a p re lim ina ry  inqu iry and to report to it, 
then upon the receip t o f  the repo rt, the cou rt m ay in fo rm a lly  adjust the matter w ithout 
a hearing , o r  it m ay au tho rize  the person having know ledge o f  the facts o f  the case to 
f i le  w ith the cou rt a petition setting out the facts; i f  the cou rt in fo rm a lly  ad justs the 
m atte r, the m in o r m ay not be detained o r  taken into the custody o f  the cou rt as a 
c ond ition  o f  the ad justm ent, and the m atter sh a ll be c losed by the cou rt upon 
ad justm ent.

S e : .^ C  A S  4 7 .1 2 .1 2 0 (b )  is am ended to read:

SSHB 7 - 2 -
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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(b ) I f  the cou rt finds that the m inor is de linquent, it sh a ll
(1 )  o rd e r the m ino r comm itted to the departm ent fo r  a p e riod  o f  tim e 

no t to  exceed  tw o yea rs o r in any event extend past the day the m in o r becom es 19 
yea rs o f  age, excep t that the department may petition fo r  and the cou rt m ay grant in 
a hearing  (A )  tw o -yea r extensions o f  com m itm ent that do not extend beyond  the 
m ino r's 19th b irthday i f  the extension is in the best interests o f  the m in o r and the 
pub lic ; and ( B )  an additiona l one-year period o f  superv is ion  past age 19 i f  con tinued  
su pe rv is ion  is in the best interests o f  the person and the person consents to it; the 
departm ent sh a ll p lace the m inor in the ju v en ile  fac ility  that the departm ent considers 
app rop ria te  and that m ay include a ju v en ile  co rrec tiona l schoo l, ju v e n i le  w o rk  cam p, 
treatm ent fa c i lity , deten tion home, o r  detention fac ility ; the m in o r m ay be re leased  
fro m  p lacem en t o r  detention and piaced on p robation on  o rd e r o f  the cou rt and m ay 
a lso  be re le ased  by the department, in its d isc retion , unde r A S  4 7 .1 2 .2 6 0 ;

( 2 )  o rd e r the m ino r p laced on p roba tion , to be superv ised  by  the 
departm ent, and re leased  to the m inor's parents, guard ian , o r  a  su itab le p e rson ; i f  the 
c ou rt o rd e rs the m in o r p laced on probation , it may spec ify  the terms and cond ition s 
o f  p roba tion ; the p roba tion  may be fo r  a pe riod  o f  tim e not to exceed tw o yea rs and 
in no event to extend past the day the m inor becomes 19 years o f  age, except that the 
departm en t m ay  petition fo r  and the court m ay grant in a hearing

(A ) tw o-year extensions o f  superv is ion  that do ot extend 
beyond  the m in o r ’ s 19th birthday i f  the extension is in the best interests o f  the 
m in o r and the pub lic ; and

(B )  an additional one-year pe riod  o f  supervision past age 19 i f  
the continued supervision  is in the best interests o f  the person and the person 
consen ts to it;

( 3 )  o rd e r the m inor comm itted to the custody o f  the departm ent and 
p laced  on p iob a tion , to  be supervised by the departm ent, and re leased to the m inor's 
paren ts , guard ian , o th e r suitable person, o r  su itab le nondetention setting such as a 
fa m ily  hom e, g roup  care fac ility , o r  ch ild  care fa c i lity , w h ichever the departm ent 
conside rs app rop ria te  to im plem ent the treatment p lan o f  the p red isposition  repo rt; i f  
the court o rders the m ino r placed on probation, it may specify  the terms and conditions

WORK DRAFT WORK DRAFT 0-LS0076\E
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o f  p robation ; the departm ent m ay transfe r the m inor, in the m inor's best interests, from  
one o f  the p robationary p lacem en t settings listed in this paragraph to another, and the 
m in o r , the m inor's pa ren ts o r  guard ian , and the m inor's a tto rney  are en titled  to 
rea sonab le  notice o f  the tran s fe r; the p robation m ay be fo r  a p e riod  o f  tim e not to 
exceed  tw o years and in no even t to extend past the day the m in o r becom es 19 years 
o f  age, excep t that the departm en t m ay petition fo r  and the c ou rt m ay g ran t in a 
hearing

'A )  tw o -y ea r extensions o f  com m itm ent that d o  not extend 
beyond the m in o r ’ s 19th b irthday i f  the extension is in the best interests o f  the 
m in o r and the p u b lic ; and

(B )  an add itiona l on e -yea r period o f  supe rv is ion  past age 19 i f  
the continued su p e rv is ion  is in the best interests o f  the pe rson  and the person 
consents to it;

(4 )  o rd e r the m in o r and the m in o r ’ s parent to m ake su itab le  restitu tion 
in lie u  o f  o r  in addition to the c o u rt ’ s o rd e r under (1 ) ,  ( 2 ) ,  o r  ( 3 )  o f  th is subsection ; 
u n de r th is paragraph,

(A )  excep t as p rov ided  in (B )  o f  this pa rag raph , the cou rt m ay 
not re fuse to m ake an o rd e r o f  restitution to benefit the v ic tim  o f  the act o f  the 
m in o r that is the basis o f  the de linquency ad ju d ica tion ; under this

subparagraph, the court may require the minor to use the services of a

community dispute resolution center that has been recognized bv the

-admimstFative-dtrector-of the Alaska Court"Svstem-nnder AS

^bv-thd commissioner under AS 47.12.450(b) to resolve anv dispute between

the minor and the victim of the minor’?’ offense as to the amount of or

manner of payment of the restitution; and
(B )  the cou rt m ay not o rd e r payment o f  restitution by the parent 

o f  a  m ino r who is a  runaw ay o r  m issing m ino r fo r  an act o f  the m in o r that was 
com m itted  by the m in o r a fte r the parent has m ade a rep o rt to a law  
en fo rcem ent agency, as au thorized by A S  4 7 .1 0 .1 4 1 (a ) ,  that the m in o r has run 
aw ay o r is m iss ing ; fo r  pu rposes o f  this subparag raph , " run aw ay  o r  m issing 
m in o r" means a m in o r w ho a paren t reasonab ly  b e lieves is absent from  the

y 'P & t - lS - T iE .

&  r
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m in o r ’ s residence fo r  the purpose o f  evading the parent o r  w ho is o therw ise 
m issing from  the m in o r ’ s usual p lace o f  abode w ithout the consent o f  the 
parent;

( 5 )  o rd e r the m ino r com m itted to the department fo r  p lacem ent in an 
adven tu re  based education p rog ram  estab lished under A S  4 7 .2 1 .0 2 0  w ith cond itions 
the cou rt conside rs appropriate concern ing release upon satis factory com p le tion  o f  the 
p rog ram  o r com m itm ent under (1 )  o f  this subsection i f  the program  is not sa tis facto rily  
com p le ted ;

( 6 )  in addition to an o rd e r under (1 )  - ( 5 )  o f  this subsection , i f  the 
d e ’ inquency fin d in g  is based on the m inor's v io la tion  o f  A S  1 1 .7 1 .0 3 0 (a ) (3 )  o r  
1 1 .7 1 .0 4 0 (a ) ( 4 ) ,  o rd e r the m ino r to p e rfo rm  5 0  hours o f  com m un ity  se rv ice ; f o r  
pu rp oses o f  th is parag raph , "com m unity service" includes w ork

(A )  on a p ro ject identified in A S 3 3 .3 0 .9 0 1 ; o r
(B )  that, on the recom m endation o f  the c ity  counc il o r 

trad itiona l v illa g e  counc il, w ould benefit persons within the city o r  v illa g e  who 
are e ld e r ly  o r  d isab led : o r

( 7 )  in addition to an order under ( 1 )  - (6 )  o f  this subsection , o rd e r the 
m in o r ’ s parent o r  guardian to com p ly  with orders made under AS 4 7 .1 2 .1 5 5 , including 
pa rtic ip a tion  in treatm ent under A S  4 7 .1 2 .1 5 5 (b )(1 ) .

*  S e c .X  A S  4 7 .1 2 .4 0 0  is amended by adding a new subsection to read:
(g ) A  m em ber o f  the board o f  d irectors o f  a nonp ro fit co rp o ra tion  ob tain ing 

re cogn ition  fro m  the com m iss ione r to serve as a youth court unde r this section is 
im m une from  su it in a c iv i l acticn based upon a proceed ing o r  o the r o f f ic ia l act 
p e rfo rm ed  in g o od  fa ith  as a m ember o f  the board . Em p loyees and vo lun teers o f  a 
yo u th  cou rt are im m une from  suit in a c iv il action based on a p roceed ing  o r o ther 
o f f ic ia l act p e rfo rm ed  in their capacity as em p loyees o r vo lunteers, except in cases o f  
w i l fu l o r  w anton m isconduct. A  youth court is immune from  su it in a c iv i l action 
based on a p roceed ing  o r  other o ffic ia l act pe rfo rm ed by its em p loyees, vo lun teers, o r  
m em bers o f  its boa rd  o f  directors, except in cases o f  w ilfu l o r w anton m isconduct by 
its em p lo ye e s  o r  vo lun teers o r  in cases o f  o ffic ia l acts p e rfo rm ed  in bad faith  by 
m em bers o f  the board .
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* S e c .^ f  A S  4 7 .1 2  is am ended by adding a ne v section to read:
Article 3A. Community Dispute Resolution Centers.

Sec. 47.12.450. Community dispute resolution centers for matters involving 

minors, (a ) An en tity o rgan ized  fo r  the pu rpose o f  p rov id ing  com m un ity  m ed ia tion  
se rv ice s  m ay estab lish  and operate a com m un ity  dispute reso lu tion  cen te r to  re so lv e  
d isputes between m ino rs w ho are a lleged  to have comm itted o ffenses and the v ictim s 
o f  those o ffenses .

(b ) The c om m iss io n e r m ay recogn ize an entity organ ized fo r  the pu rp ose  o f  
p rov id in g  com m un ity  m ed iation  services as a com m unity dispute re so lu t io n  cen te r to 
se rve  as a center to re so lv e  disputes between m inors and victim s. B e fo re  ex tend ing  
recogn ition  under this subsection , the com m iss ione r sha ll determ ine that the b y law s o f  
the en tity set ou t standards and p rocedu res

appropriateness fo r  m ed ia tion  and fo r  re jecting  disputes that do not m eet the c rite ria ;

to  the parties, and fo r  conducting m ediation sessions that com p ly  w ith  the p rov is ion s  
o f  this section ;

m ay  not m ake dec is ions o r  determ inations o f  the issues in v o lv ed , but w ho sha ll 
fac ilita te  negotia tions by the participants them selves to achieve a v o lu n ta ry  re so lu tion  
o f  the issues;

A S  4 7 .1 2 .0 4 0 (a ) (1 ) (A )  o r  the cou rt m aking a re fe rra l under A S  4 7 .1 2 .1 2 0 (b ) (4 ) (A ) ,  as 
app rop ria te , the fo llow in g :

(1 )  f o r  f i lin g  requests fo r  dispute resolution services w ith the cen te r and 
f o r  schedu ling m ed ia tion  sessions partic ipated in by the parties to the d ispute ;

( 2 )  to ensu re that each dispute mediated meets the c r ite r ia  fo r

(3 )  f o r  g iv ing  notice o f  time, p lace, and nature o f  the m ed ia tion  session

( 4 )  to  ensu re that partic ipation by a ll parties is vo lu n ta ry ;
( 5 )  f o r  ob ta in ing  re fe rra ls  from  pub lic and p rivate bod ies ;
(6 )  fo r  p rov id ing  mediators who, during the dispute reso lu tion  process,

( 7 )  fo r  com m unicating to the agency m aking a re fe r ra l under

(A.) notice that the m in o r and victim  have been unab le  to en ter 
into a w ritten agreem ent under (d ) (2 )  o f  this section o r that the m in o r o r  victim  
has w ithd rawn from  m ediation as au tho rized  by ( 0  o f  this section ;
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( B )  notice that the m in o r and victim  have entered into a written 
ag reem ent unde r (d ) ( 2 )  o f  this section ; the center sh a ll transm it a copy o f  the 
ag reem ent to the agency o r  the cou rt, as appropriate ;

(C )  notice that the m inor has fa iled  to pe rfo rm  fu lly  the m ino r’ s 
o b lig a tion s  unde r the w ritten  ag reem ent under (d ) (2 )  o f  this section ;

(D )  notice that the m in o r has su ccess fu lly  com p leted  a ll that is 
requ ired  o f  the m in o r under the p rov is ion s  o f  the w ritten agreem ent under 
(d ) ( 2 )  o f  th is sec tion ; and

(8 )  fo r  in fo rm in g  and educating the com m un ity  about the com m unity 
d ispute reso lu tion  center a r.J  encou rag ing the use o f  the center’ s services in appropriate 
cases.

(c )  A  cen te r es tab lish ed  under this section sh a ll p rov id e  dispute re so lu tion  
se rv ic e s  betw een a m in o r w ho has com m itted  an o ffe n se  and w ho , because o f  the 
c om m iss io n  o f  the o ffe n se , m ay be a lleg ed  to be a de linquen t m in o r under 
A S  4 7 .1 2 .0 2 0 ,  and a pe rson  w h o  was a v ic tim  o f  that o ffe n se . T h e  center sha ll 
p ro v id e  d ispute re so lu t io n  se rv ices e ith e r w ithout charge to  a pa rtic ipan t o r  f o r  a  fee 
that is based on  the pa rtic ip an t’ s ab ility  to pay.

(d ) In  conducting a dispute reso lu tion  process under this section , a center shall 
re qu ire  that

( 1 )  the m in o r and the v ic tim  enter in to  a w ritten  agreem ent that 
exp resses the m ethod by w h ich  they sh a ll attempt to re so lve  the issues in dispute; and

( 2 )  at the c o n c lu s io n  o f  the dispute reso lu tion  p rocess , the m in o r and 
the v ic tim  en te r in to  a w ritten ag reem ent that sets out the se ttlem ent o f  the issues and 
the fu tu re  re sp on s ib ilit ie s , i f  any , o f  each party .

(e ) E xcep t fo r  a notice o r  a  com m unication described in (b ) (7 )  o f  this section, 
a ll m em oranda , w o rk  notes o r  products, o r  case files o f  centers estab lished under this 
sec tion  are c on fid en tia l and p riv ileg ed  and are not sub ject to d isc lo su re  in any ju d ic ia l 
o r  adm in istra tive p roceed ing  un less the court o r  adm inistrative tribuna l determ ines that 
the m ate ria ls  w ere subm itted by a  participant to the center fo r  the pu rpose o f  avoid ing 
d isc o v e ry  o f  the m ateria l in a subsequent proceed ing . A ny  com m un ica tion  re la ting to 
the sub ject m atter o f  the re so lu tion  made during the reso lu tion  process by a participant,
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m ed ia to r , o r  another person is a p riv ileged  com m unication and is not sub ject to 
d is c lo su re  in a ju d ic ia l o r  adm in istrative proceed ing un less a ll parties to the 
c om m un ica tion  waive the p riv ilege . H ow ever, p riv ilege and lim ita tion  on ev identia ry 
use set ou t in this subsection do not app ly to a com m unication  o f  a threat that in ju ry  
o r  dam age m ay be in flic ted  on a person o r on the property o f  a party to the d ispute 
to  the ex ten t the com m unication  m ay be re levan t evidence in a c rim ina l matter.
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( f )  A  m ino r o r  a v ictim  wht^ p ju n ^ x i ly / enters a dispute reso lution process at 
a  cen te r estab lished under this section m ay re voke  consent, w ithdraw  from  dispute 
re so lu t io n , and seek ju d ic ia l o r  adm in istrative redress b e fo re  reaching a w ritten 
re s o lu t io n  agreement. T he w ithd raw al must be in w riting . I f  a m ino r o r  a v ic tim  
w ithd raw s from  dispute re so lu tion , a lega l pena lty , sanction, o r  restraint m ay not be 
im posed  upon  the person fo r  that w ithd rawal.

(g ) A  center estab lished under this section m ay seek and accept contribu tions 
and any o th e r ava ilab le  m oney and m ay expend the m oney to ca rry  out the pu rposes 
o f  th is section .

(h ) A  m em ber o f  the board  o f  d irectors o f  a com m unity dispute re so lu tion  
cen te r is im m une from  suit in a  c iv il action based upon a proceed ing o r o ther o f f ic ia l 
ac t p e rfo rm ed  in good fa ith  as a m ember o f  the board . Em p loyees and vo lun tee rs o f  
a com m un ity  dispute reso lu tion  center are immune from  suit in a c iv il action based on 
a p roceed ing  o r  o ther o f f ic ia l act pe rfo rm ed  in their capacity as em p loyees o r  
vo lu n te e rs , except in cases o f  w i lfu l o r  wanton m isconduct. A  center is im m une from  
su it in a c iv i l action based on a proceed ing o r o ther o ffic ia l act pe rfo rm ed  by its 
em p lo ye es , vo lunteers, o r  m em bers o r  its board o f  directors, except in cases o f  w i lfu l 
o r  w anton m isconduct by its em p loyees o r  vo lun teers o r in cases o f  o f f ic ia l acts 
p e r fo rm ed  in bad faith by m em bers o f  the board .

( i )  In  this section , "center" means a com m unity  dispute reso lu tion  center.
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