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Board of Clinical Social Work Examiners 
Diane DiSanto - Anchorage

Appointed: 09/11/96 Expires: 07/01/00

P r

Alaska Commercial Fisheries Entry Commission /CFEC)
Marlene A. Johnson - Juneau

Appointed: 12/16/96 Expires: 07/01/99 
Bruce C. Twomley - Juneau

Appointed: 10/06/82 Reappointed: 08/18/88, 07/21/92,10/11/96 Expires: 07/01/00

Board of Dispensing Opticians 
Mary C. Seutter - Wasilla

Appointed: 08/10/95 Reappointed: 05/15/96 Expires: 06/14/00

Board of Education
Roy M. Nageak Sr. - Barrow

Appointed: 01/02/97 Expires: 01/31/99 
Marilyn Webb - Juneau

Appointed: 02/10/95 Reappointed: 01/02/97 Expires: 01/31/02

S

Board of Game
Michael R. Fleagle - McGrath

Appointed: 10/20/96 Expires: 01/31/99 
Gregory P. Streveler - Gustavus

Appointed: 10/20/96 Expires: 01/31/99

State Commission for Human Rights 
Martha L. Gore - Anchorage

Appointed: 05/15/96 Expires: 01/31/01

( L b s

Commission on Judicial Conduct 
Dianne I. Brown - Anchorage

< ±

Appointed: 09/11/96 Expires: 12/31/98

Alaska Labor Relations Agency 
Robert A. Doyle - Palmer

Appointed: 10/07/94 Reappointed: 08/21/96 Expires: 06/30/99 
Blair Schad - Fairbanks

Appointed: 08/28/96 Expires: 06/30/98

c



Boar .1 of Marine Pilots /wir"
Hemie Smith - Anchorage

Appointed: 10/02/95 Reappointed: 01/02/97 Expires: 06/01/00

State Medicai Board
Beverly Fletcher - Juneau

Appointed: 08/11/95 Reappointed: 08/21/96 Expires: 08/13/00 
Donald G. Hudson, D.O. - Anchorage

Appointed: 08/11/95 Reappointed: 05/15/96 Expires: 04/21/00 
Sarah A. Isto, M.D. - Juneau

Appointed: 08/11/95 Reappointed: 11/08/96 Expires: 11/06/00 
Suzanne H. Lombardi - Anchorage

Appointed: 08/11/95 Reappointed: 01/02/97 Expires: 01/09/01 
Donald C. Olson, M.D. - Nome

Appointed: 08/11/95 Reappointed: 07/22/96 Expires: 07/08/00

Alaska Mental Health Trust Authority Board of Trustees 
John Pugh - Juneau

Appointed: 03/03/95 Reappointed: 05/15/96 Expires: 03/03/01

Board of Certified Direct-Entrv Midwives 
Kaye Kanne - Juneau

Appointed: 07/21/92 Reappointed: 08/21/96 Expires: 07/21/00 
Pam Weaver - Chugiak

Appointed: 07/21/92 Reappointed: 08/21/96 Expires: 07/21/00

Board of Nursing
Josephine Malemute - Fairbanks

Appointed: 08/30/95 Reappointed: 05/[5/96 Expires: 03/31/00
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Alaska Oil and Gas Conservation Commission 
Mary Coffey Marshbum - Homer

Appointed: 01/01/97 Expires: 12/31/02

William D. Faulkner, O.D. - Anchorage 
Appointed: 08/21/96 Expires: 06/15/00 

Aharon Sternberg, O.D. - Anchorage 
Appointed: 08/21/96 Expires: 06/15/99

U r



Personnel Board S T '  ^
Katie T. Hurley - Wasilla

Appointed: 08/01/96 Expires: 06/20/02

Board of Pharmacy
Bonnie R. Stewart - Anchorage i £__.

Appointed: 01/02/97 Expires: 04/01/00 ^
Stanley P. Thompson, R.Ph. - Anchorage

Appointed: 04/09/92 Reappointed: 01/02/97 Expires: 04/01/00

State Physical Therapy and Occupational Therapy Board 
Dee Berline - Anchorage

Appointed: 05/15/96 Expires: 01/01/00 , ^  C—
Cary S. Keller, M.D. - Fairbanks

Appointed: 10/13/92 Reappointed: 01/02/97 Expires: 09/01/00 
Lawrence W. Seethaler, L.P.T. - Anchorage

Appointed: 09/03/92 Reappointed: 01/02/97 Expires: 09/01/00

Professional Teaching Practices Commission
Mary Lou Madden - Juneau ^  <r

Appointed: 10/07/94 Reappointed: 07/22/96 Expires: 07/01/99 p  
Thomas L. Matheson - Dillingham

Appointed: 07/23/93 Reappointed: 07/22/96 Expires: 07/01/99 
Christine A. Miller - Fairbanks

Appointed: 07/22/96 Expires: 07/01/99

Board of Psychologist and Psychological Associate Examiners
Susan L. Baxter, M.S. - Anchorage_________________________«_(  .

Appointed: 08/21/96 Expires: 07/01/00 jL, '
E. Ben Crawford, Ph.D. - Anchorage 

Appointed: 08/21/96 Expires: 07/01/98 
Gail C. Shortell, Esq. - Anchorage

Appointed: 07/20/95 Reappointed: 08/21/96 Expires: 07/01/00 
David J. Sperbeck, Ph.D. - Anchciage 

Appointed: 08/21/96 Expires: 07/01/97

Alaska Public Offices Commission (APOC) Q T 'f l
Joyce Michaelson - Anchorage

Appointed: 06/25/96 Expires: 02/01/01
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Board of Certified Real Estate Appraisers 
Eileen R. Bechtol - Homer

Appointed: 06/25/96 Expires: 06/30/99 
Susan K. Crosson - Anchorage

Appointed: 06/25/96 Expires: 06/30/98 
Jon B. Wolfe - Douglas

Appointed: 06/25/96 Expires: 06/30/00

Alaska Public Utilities Commission CAPUC)
James M. Posey - Anchorage

Appointed: 01/21/97 Expires: 10/31/02

Board of Veterinary Examiners 
William G. Lewis - North Pole

Appointed: 06/25/96 Expires: 01/31/00 
James L. Morris, D.V.M. - Wasilla 

Appointed: 01/02/97 Expires: 01/15/01 
Connie J. Sanders, D.V.M. - Anchorage 

Appointed: 06/25/96 Expires: 01/31/99

Violent Crimes Compensation Board 
Louann Cutler - Anchorage

Appointed: 01/02/97 Expires: 12/15/99 
Leslie D. Wheeler - Wasilla

Appointed: 05/15/96 Expires: 12/15/98

Alaska Workers' Compensation Board 
Valerie K. Baffone - Anchorage

Appointed: 11/08/96 Expires: 07/01/97 
John Giuchici - Fairbanks , > £

Appointed: 10/10/91 Reappointed: 07/15/93, 06/25/96 Expires: 07/01/99 
Steve Hagedom - Anchorage

Appointed: 08/19/91 Reappointed: 07/01/93, 06/25/96 Expires: 07/01/99 
Harriet M. Lawlor - Anchorage

Appointed: 07/20/95 Reappointed: 06/25/96 Expires: 07/01/99 
Shawn Pierre - Chugiak

Appointed: 11/08/96 Expires: 07/01/97
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Commission on Judicial Conduct

DIANKB ZNGLIMA BROW
11484 Discovery Heights circle 

Anchorage, Alaska 99515 
(907) 344-6491 (home)
(907) 269-5694 (work)

EDUCATION 

U n d e r g r a d u a t e  r
University of Alaska, Fairbanks; Fairbanks-, Alaska (1965-1967) 

Professional: (Training)

Dept, of Public safety Academy, Sitka, Alaska (1978, 1992)
D.E.A. Drug school, Stockton, Calif. (1981) 
Uniformed Investigator school, Juneau, Alaska (1984)
Interview/Sexual Assault School, Ketchikan, Alaska (1985) 
Supervision and Mid-Management School*, Juneau. Alaska (1985, 1986, 
1987); Seward, Alaska (1990); Anchorage (1992)
Progressive Accident Investigation School, palmer, Alaska (1989) 
Field Training Officer Program, Sitka, Alaska (1990)
Advanced criminal-Inventigation Training, Anchorage, Alaska (1992) 
Reid Technique of Interviewing and Interrogation, Anchorage, Alaska 
(1992, 1993)
New York State Police Homicide Seminar, Albany, New York (1992) 
Methods of Instruction, Sitka, Alaska (1993)
Dale Carnegie, Anchorage, Alaska (1993)
Investigation and Prosecution of Sexual Assault Crimes, Anchorage, 
Alaska (1993)
Southern Police Institute, 92nd Administrative Officers Course, 
Louisville, Kentucky (1994/

EMPLOYMENT HISTORY

Sept. 1995 - Present First Sergeant. Alaaka^State Troopers.,
Currently assigned to the Statewide 
Criminal Investigations Unit ae commander. 
Duties include supervision and mangagement 
of the Major Crimes Section, the White 
Cellar Crime Section, the Environmental 
Crimes section and Special Investigations 
for the State of Alaska.

1994 - 1995 First Sergeant^-ALaska StatR IrQQDgrsr.
In February 1994, became first female 
first sergeant in history of Alaska state 
Troopers. Assigned to the Director’s 
Office as an administrative supervisor. 
Duties included management of the 
Commercial Vehicle Enforcement Program, 
Rural Housing, vehicle procurement 
Coordinator, and statewide Training 
Coordinator.



L S m n l Q Y t t Q n t J i i g t o r y  g g p t i m i s d j

1990 - 1994 Sergeant. Alaska StateJTrooners.
In July 1990, became first female sergeant 
in history of Alaska state Troopers. 
Originally assigned to patrol division as 
Patrol Supervisor. Twice selected to 
supervise the field training program for 
new state Trooper Recruits. In November 
1991, reassigned to Statewide Criminal 
Investigationa/Major Crimes Section as 
supervisor. Duties included the
supervision and oversight of homicide, 
sexual assault/sexual abuse, robberies, 
and other violent crime investigations.

1985 - 1990 Corporal.^Alaska State Troopers,
In 1985 became first female corporal in 
history of Alaska State Troopers, and 
became a patrol supervisor. In October 
1988 I was transferred to a bush 
assignment as prjt supervisor of the 
Talksetna Post. Duties included
supervision and control of four-person 
post responsible for enforcement and 
patrol of a large rural area extending 
from Denali National Park on the north, 
willow on the south, Skwantna on the west 
and the T&lkeetna Mountains on the east.

1977 - 1984 Alaska State Trooper. Department of Public
AJLagk*.-.

Judicial services, patrol, and commercial 
vehicle enforcement assigned to Anchorage 
Detachment from 1977 through 1981. 
Transferred in 1981 to Metro Narcotics as 
part of Anchorage Police Department/Alaska 
State Troopers narcotic enforcement unit. 
In 1982 transferred to Juneau Detachment 
and was initially assigned as patrol 
ofricer. Duties later inoluded assignment 
to investigative • unit where I wae 
responsible for sexual assault/sexual 
abuse investigations.

FflEggPflli.

Married. I am a third-generation Alaskan, born February 4, 1948, 
raised in the Seldovia/Homer area of the Kenai Peninsula.

p x q £ a g p

Fraternal Order of the Alaska State Troopers



1990 - 1994 Sergeant. Alaska State Troopers.
In July 1990, became firet female ssrgednt 
in history of Alaska state Troopers. 
Originally assigned to patrol division as 
Patrol Supervisor. Twice selected to 
supervise the field training program for 
new state Trooper Recruits. In November 
1991, reassigned to statewide Criminal 
Investigations/Major Crimes Section as 
supervisor. Duties included the
supervision and oversight of homicide, 
sexual assault/sexual abuse, robberies, 
and other violent crime investigations.

1985 - 1990 Corporal, Alaska State Troopers,
In 1985 became first reaale corporal in 
history of Alaska state Troopers, and 
became a patrol supervisor. In October 
1988 I was transferred to a bush 
assignment as post supervisor of the 
Talkeetna Post. Duties included
supervision and control of four-person 
post responsible for enforcement and 
patrol of a large rural area extending 
from Denali National Park on the nort;., 
Willow on the nouth, Skwentna on the west 
e id the Talkeetna Mountains on the east.

1977 - 1984 Alaska State Trooper, Department &f_PubJig
Safety.- fitata__of Alaska...
Judicial services, patrol, and commercial 
vehicle enforcement assigned to Anchorage 
Detachment from 1977 through 1981. 
Transferred in 1981 to Metro Narcotics as 
part of Anchorage Police Department/Alaska 
State Troopers narcotic enforcement unit. 
In 1982 transferred to Juneau Detachment 
and was initially assigned as patrol 
officer. Duties later included assignment 
to investigative • unit where I was 
responsible for sexual assault/sexual 
abuse investigations.

lEropLovment. h is to r y  co n tin u e d !

Personal:

Married. I am a third-generation Alaskan, born February 4, 1948, 
raised in the Seldovia/Homer area of the Kenai Peninsula.

Professional Organisations.!

Fraternal Order of the Alaska State Troopers
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judicial Conduct Commission - appointed by Governor Steve Cowper 
November 1990

t «

REFERENCES

Arthur A. English, former Commissioner, Department of Public Safety 
(907) 274-7922

John Murphy, U.S. Marshall, Department of Justice (907) 271-5154

John B. Salami, Public Defender, State of Alaska (907) 264-4400

Camay oecheli, Assistant Attorney General, State of Alaska 
(907) 269-5100

Laurie Otto, Deputy Attorney General, Criminal Division, state of 
Alaska (907) 465-3428

Additional reference* furnished upon request.



Alaska Public Utilities Commission
J a m e s  M .  P o s e y
2311 Canary Court 

Anchorage, Alaska 99515

Objective
Alaska Public Utility Commission • Commissioner - Commissioner 
To contribute to the State of Alaska's management team using proven 
communication and problem solving abilities
Background Summary
Over 20 years of increasing responsibility and achievements successfully 
managing and developing staff In the oil and gas exploration and production 
industry. Expertise in areas of evaluating objectives; land management, 
operating agreement, and permit negotiation; permit compliance and local, 
state, and federal government relations. Worked with various community 
councils in Anchorage to Insure the public interest was a part of the decision 
making process.
Employment History

MUNICIPALITY OF ANCHORAGE 1996-1997
Manager, Department of Public Works 
Building Safety Division

Government Relations Consultant
Manager Federal Government Relations
Manager / Resource Issues
Issues Advocacy Manager
Land Manager
District Landman
Senior Landman

Worldwide Energy Corporation 1977 - 1979

ARCO ALASKA, INC. 1979- 1995

Attorney
ARCO Oil & Gas Company 

Landman
1975- 1977

Various jobs in undergraduate and graduate schools 
United States Air Force 1966 • 1970

1970- 1975

Missile Systems Analyst Technician 
E duca tion
J.D. University of Kansas Lawrence, Kansas 1975
B.A. Wichita State University Wichita, Kansas 1972



JAMES M. (JIM) POSEY- BIOGRAPHICAL SKETCH

Jim was Born and ra ised in Beaumont, Texas. After a stint in the Air Force, 
he graduated from Wichita State University as a History major in 1972. He attended 
graduate school, University of Kansas, and received a Juris Doctor degree in 1975.
Jim worked as a Landman for ARCO in Dallas, Texas and Denver, Colorado 
from 1975 to 1977. He then practiced law as an oil and gas attorney for 
W orldw ide Energy Corporation in Denver from 1977 to 1979. ARCO asked him 
to return in 1979 because of the big lease sale and unitization of the Kuparuk Field in 
Alaska, which was his special area of expertise. He has been in Alaska since that 
time; from 1981 to 1985 as a District Landman and Land Manager; Issues Advocacy 
Manager from 1985 to 1988; Resource Issues Manager from 1988 to 1989; and 
Federal Government R e la tions Manager, ARCO A laska , Inc. 1989 to 
1994.
In h is 20 years in the industry , he has been active in land acquisition, oil and 
gas leasing, U. S. Corps of Engineers 404 Permitting, wetland advance 
identification, U. S. Fish and Wildlife mitigation policy, and local, state and federal 
Coastal Zone Management. His published work relating to industry activities in 
wetland areas appeared in the January/February 1986 EPA Journa l, titled 
WETLANDS AND OIL: COEXISTENCE ON THE TUNDRA.
Jim and Sandi Posey have five children, all bom in Alaska; 3 girls and 2 boys, 
ranging in age from 16 to 8 years old. The oldest is Elizabeth, then Cathryn, Joseph, 
David and Patricia. They attend the First Missionary Baptist Church in Anchorage.
Sandi Posey is by training a speech pathologist, one who analyzes and treats 
speech impediments, such as stuttering and those afflicted with cerebral palsy.
Jim was a board member and past Chairman of A laska Junior 
A ch ievem en t; also a former board member of Anchorage Center for 
F am ilie s , which counsels and treats abused children and provides therapy for 
families. He is also a founding member of the American Association Blacks in 
Energy (AABE) and is currently a member of the national board fo« ..ABE, he 
participates in the Urban League’s BEEP Program. Jim was an elected member of 
the Executive committee for the Alaska Democratic Party. Jim is a member of Board 
of directors for the California AGRICULTURAL EDUCATION FOUNDATION.
Jim’s hobbies are family oriented and include fishing and skiing.



A s  a  N a t i o n  B u i l d e r, J i m  h a s  b e e n  at the forefront for c o m m u n i t y  act ion ,  
y o u t h  p r o g r a m  b u i l d i n g  a n d  g e n e r a t in g  the wealth that h is  state a n d  
c o u n t r y  d e p e n d  u p o n  for life, liberty a n d  the pursuit of h a p p i n e s s .

A s  the C o m m u n i t y  C o u n c i l  P r e s i d e n t  for T h e  B a y s h o r e  / Ki'itt a r e a  of 
A n c h o r a g e ,  J i m  le d  the  g r o u p  d u r ing  b o o m  a n d  bust  p e r io d  s that h a s  
h i g h l i g h t e d  the  p a ^ e r n  of d e v e l o p m e n t  in A la s k a ,

H e  s e r v e d  a s  C h a i r m a n  of the  J u n io r  A c h i e v e m e n t  p r o g r a m  for A l a s k a  
d u r i n g  the p e r io d  that e x p a n d e d  the p r og r am  into the rural a r e a s  of the 
A l a s k a  w h ic h  is w h e re  the  largest n u m b e r  of A l a s k a  N a t i v e s  l ive.

J im 's  work in the A R C O  v a r iou s  la n d  d e p a r t m e n t s  le d  to h is  part ic ipat ion  
a n d  l e a d e r s h i p  in  the  f o r m a t io n ,  d e v e l o p m e n t  a n d  p r o d u c t io n  projects  for 
t h e  largest a n d  s e c o n d  largest oil p r o d u c in g  f ields in North  A m e r i c a .  T h e  
P r u d h o e  a n d  K u p a r u k  U n i t s  o n  the North S l o p e  of A l a s k a  are  part of the 
c o m p l e x  that p r o d u c e  2 5 %  of the d o m e s t i c  oil  p r o d u c t io n  in the  U n i t e d  
S t a t e s .  T h e  North  S l o p e  projects h a v e  c r e a t e d  t h o u s a n d s  a n d  
t h o u s a n d s  o f  j o b s  from F lo r id a  to A l a s k a  a n d  from C a l i f o r n i a  to M a i n e .  
F u r t h e r m o r e ,  t h e s e  A l a s k a  oi l  &  g a s  projects h a v e  directly s e n t  b i l l i o n s  
a n d  b i l l i o n s  of  d o l la r s  into the  industrial  d e s i g n ,  fabr icat ion ,  transportat ion  
a n d  b a n k i n g  centers  a c r o s s  the  U . S . A .
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Ju d ic ia l Conduct

E t h 9 l  S taton  
P . O .  B o x  829 

Sitka,  A la s k a  9 9 8 3 5  
T e l e p h o n e :  ( 9 0 7 ) 7 4 7 - 8 1 3 6

I w as  born o n  J a n u a r y  1 3 ,  1 9 2 5  in K e t c h ik a n ,  A la s k a  to M a b e l  Mather  
M i lo n ic h  a n d  R o b e r t  M i io n ic h .  M y mother  is a T s i m s h e a n  I n d ia n  a n d  m y  
father w a s  Y u g o s l a v i a n .  I g r a d u a t e d  from the K e t c h ik a n  P u b l i c  
S c h o o l s  in 1 9 4 3  a n d  married N o r m a n  Staton  o n  S e p t e m b e r  2 5 ,  1 9 4 4 .  My 
h u s b a n d  a n d  i h a v e  two chi ldren :  C a n d a c e  Barger,  a  b u s i n e s s  w o m a n ,  a n d  
N o r m a n  Staton  Jr., a n  attorney; a n d  five g randch i ldren .

W e  m o v e d  to S itka in 1 9 5 5  to o p e n  a restaurant. In 1 9 6 2 ,  we o p e n e d  a 
s e c o n d  restaurant a n d ,  with other b u s i n e s s  p e o p l e  in S itka ,  o p e n e d  the 
P ot latch  M ote l  in 1 9 5 8 .  W e  s o ld  all  of these  b u s i n e s s e s  in 1 9 6 8  a n d  
o p e n e d  Staton's  S t e a k  H o u s e  a n d  Staton's  Jewelry.  W e  p u r c h a s e d  the 
o ld e s t  b u i l d i n g  of R u s s i a n  heritage on  the west c oast  to o p e n  L o g  C a c h e  
Gifts  in 1 9 8 5 .

I w as  o n  the inter im B o a r d  J  Directors for S h e e  At ika in 1 9 7 1  a n d  
incorporated  the organ izat ion  in 1 9 7 4 .  I ha ve  b e e n  o n  the S h e e  Atika, Inc .  
B o a r d  of Directors for 20 years a n d  ha ve  served as C h a ir m a n  of the B o a r d .
I a m  currently the corporate secretary a n d  serve o n  the Atikon B o a r d  of 
Directors for S h e e  Atika, Inc.

A s  a m e m b e r  of  the S h e e  Atika,  Inc .  B o a r d  of Directors,  I h a v e  m a d e  
s ev era l  trips to W a s h i n g t o n ,  D . C .  to l o b b y  for l a n d  a n d  h a v e  testified 
before the S e le c t  C o m m it t e e  o n  In d ian  Affairs. D ur in g  my 2 0  years o n  the 
B o a r d  of Directors,  S h e e  Atika, Inc.  ha s  b e e n  in v o lv e d  in several  law suits.

In 1 9 7 4 ,  I a t te n d e d  a  corporate law class at S h e l d o n  J a c k s o n  C o l l e g e .

I a m  P ast  P r e s i d e n t  of ‘the V e t e r a n s  of F o r e i g n  W ars ,  K e t c h i k a n ;  P a s t  
P r e s id e n t  of the E m b l e m  C l u b  #142; Past  District D e p u t y  of tho E m b l e m  
C l u b  for A la s k a ;  a n d  Past  Pres ident  of Beta  S i g m a  P h i .  I served  o n  the 
A dv isory  B o a r d  for Is la n d s  C o m m u n i t y  C o l l e g e ;  o n  the c o m m itt e e  for the 
State of A la s k a  o n  p l a n n i n g  for the future; a n d  as  a m e m b e r  of  a task 
g r o u p  for the T o n g a s s  A las k a  G ir l  S c o u t  C o u n c i l .  I a m  currently the 
P r e s i d e n t  of the T s i m s h e a n  Tr iba l  A s s o c i a t i o n ,  S itka B r a n c h ,  a n d  a  
m e m b e r  of the St.  Peters E p is c o p a l  C hurch .





House judiciary Committee
Representative Joe Green, Chairman

Tentative AGENDA 
HOUSE JUDICIARY COMMITTEE MEETING 

JANUARY 5, 1999

2nd Floor Conference Room * Anchorage Legislative Information Office »716 West 4th Ave.

9:00 AM Discussion of Y2K Problem
Overview - Mr. Bob Poe, Commissioner-nominee Department of Administration 
Potential State Liability - Mr. Mike Ford, Legislative Legal Services 
Mr. Dave Laurence, Chief Information Officer, Alyeska Pipeline 
Public Testimony on Y2K 

10:30 AM* Implementation of Ch. 116, SLA 98, Electronic Monitoring 
Mr. Bruce Richards, Department of Corrections 
Public Testimony on implementation of Electronic Monitoring

11:00 AM* - Update on Downtown Anchorage Jail
Mr. Steve Fishbach, RISE Alaska
Public Testimony on update of Downtown Anchorage Jail

11:30 AM* - Update on Delta/Ft. Greely Prison Proposal
Ms. Sarah Barton, RISE Alaska
Ms. Margo Knuth, Department of Law
Public Testimony on Delta/Ft. Greely Prison Proposal

NOON - Break 

1:00 PM - Discussion of Preliminary Opinion and Order by Alaska 
Supreme Court in Bess v. Ulmer

Mr. George Utermole, Legislative Legal Services 
Mr. Jim Baldwin, Department of Law 
Public Testimony on Bess

3:00 PM - Adjourn

* = discussion on this topic may begin earlier if preceeding discussion ends earlier



F ro m  th e  S ta te  o f  A la s k a  Y 2 K  H o m e  P a g e

Year 2000 Problem 

Definition

The Year 2000 problem is rooted in the way dates are recorded and 
evaluated on many computer systems. Since its inception, the computer 
industry in order to conserve on electronic date storage and reduce 
operation costs, used a two-digit number to represent the year component 
of a date; that is, the Year 1996 is represented in computer systems as "96". 
When the Year 2000 arrives, this two-digit year field will contain "00". 
With this two-digit format, the year 2000 is indistinguishable from 1900, 
2001 from 1901, and so on. As a result, system or application programs 
that use dates to perform calculations, comparisons or sorting'may generate 
incorrect results when working with years after 1999.

Project Description

Considering the scope of the Year 2000 problem,' State of Alaska's 
Office of the Governor realized the need to facilitate and coordinate 
Alaska's statewide effort in resolving this problem. One of the first steps 
taken was to establish the Y2K Project Office, whose primary role is to 
coordinate agency efforts and ensure that a collaborative approach is taken 
in order to reduce any duplicate work efforts. With the Project Office in 
placc; Governor Tony Knowles issued an Administrative Order placing 
Year 2000 compliance to be a priority of the highest level. Additionally, 
this order required that the Senior Project manager of the Y2K Project 
Office function at the level of a member of the cabinet.
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November 6,1998 

Congressional Requesters

Tire federal government, has a huge vested interest in automated state and 
local systems that support welfare programs. Many of these systems must 
be renovated to make the transition to the year 2000. Unless renovated, 
many systems will mistake data referring to 2000 as meaning 1900. Such 
corrupted data—used by a locality or provided by it to its federal 
counterpart (or vice versa)—can seriously hinder an agency’s ability to 
provide essential services to the public.

This report responds to your request that we assess the Year 2000 status of 
the state and local automated systems used in federal welfare programs. 
Specifically, our objectives were to (1) determine the reported status of 
systems used in Medicaid; Temporary Assistance for Needy Families 
(tanf); Women, Infants, and Children (\vic); food stamps (fs); child 
support enforcement (cse); child care (cc); and child welfare programs 
(cw), and the potential consequences of not modifying these systems in 
time for the Year 2000 change, (2) identify Year 2000 guidance provided by 
federal agencies to the states, and (3) identify any Year 2000 oversight and 
monitoring activities that the federal agencies have performed. We briefed 
your offices on October S, 1998, on the results of our assessment.
Materials presented during that briefing are included in appendixes I 
through IX.

To address our objectives, we developed a questionnaire which was sent 
to the 50 states, the District of Columbia, and three territories (Guam, 
Puerto Rico, and the Virgin Islands), and received responses from all but 
South Dakota. We conducted individual pretesting of our questionnair e in 
Georgia, Maryland, and Pennsylvania to ensure clarity before sending the 
questionnaires to all 54 entities. We used the pretest results to finalize our 
questionnaire. We mailed the questionnaire to each entity's Year 2000 
coordinator. We reviewed the completed questionnaires and contacted 
respondents by telephone to obtain additional information where data 
were not provided or the answers were not clear.

We did not visit the state computer sites or evaluate the accuracy of the 
state reports. The information from states is self repoited and may 
therefore vary in accuracy. All questionnaire data that were entered into 
our' database and reports from the resulting analyses were individually 
verified by an independent analyst to ensure the data were entered
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properly. We also met with federal oversight officials from the Department 
of Health and Human Service’s ( h h s )  Health Care Financing 
Administration ( h c f a )  and Administration for Children and Families and 
from the Department of Agriculture’s ( u s d a )  Food and Nutrition Service.

The Year 2000 problem is rooted in the way dates are recorded and 
computed in automated information systems. For the past several 
decades, systems have typically used two digits to represent the year, such 
as “98" representing 1998, in order to conserve electronic data storage and 
reduce operating costs. With this two-digit format, however, the year 2000 
is indistinguishable from 1900, or 2001 from 1901.

The Office of Management and Budget ( o m b )  identified five phases 
agencies should complete in conducting their Year 2000 work and 
established target completion dates for each phase. After awareness of the 
need to make systems Year 2000 compliant, they must assess (June 
1997) systems, including inventorying, analyzing, and prioritizing them. 
Agencies must then renovate (September 1998) their systems by 
converting or replacing them, validate (January 1999) through testing and 
verification that the renovation work was appropriate, and implement 
(March 1999) the converted or replaced systems. These phases are 
discussed in detail in our publications Year 2000 Computing Crisis: An 
Assessment Guide (g a o /a im d - io .i .m , September 1997) and Year 2000 
Computing Crisis: A Testing Guide (g a o /a im d - io . i .21, Exposure Draft,
June 1998).

i n  R r i p f  The states1 reported that they are using 421 automated systems to manage
the seven federal welfare programs in our survey. (See appendix I for 
further details.) Several states reported that they use more than one 
system to support a program. While many states do not require Year- 2000 
costs to be accounted for separately, states provided estimates totaling 
about $545 million (federal and state funding) during fiscal years 1997 
through 2001 for completing Year 2000 conversion of their welfare 
information systems.

Failure to complete Year 2000 conversion could result in billions of dollars 
in benefits payments not being delivered. Potential problems states cited 
were that (1) new recipients could not be added to the recipient file,
(2) eligibility for new applicants could not be determined, (3) recipients

'Meaning the >19 .states, the District of Columbia, and the three territories that responded to our survey. 
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could be denied benefits, (4) payments could be underpaid or overpaid, 
and (5) payments could be delayed.

The reported status of state welfare systems is highlighted below and the 
details are in appendixes II to IX.

• Overall, about one-third of the systems are reported to be compliant. The 
compliance rate ranged from only 16 percent of the Medicaid systems to 
about half of the cc and cw systems. (See appendix II for details.)

• States reported that they had completed the assessment phase for about 
80 percent of the welfare systems supporting these seven programs. (See 
appendix III for details.)

• According to o m b  guidelines,2 systems renovation work should have been 
completed by September 1998. By comparison, as of the July/August 1998 
response dates, states reported having completed renovation on only 
about one-third of the systems. At that time, only Arkansas, Idaho, and 
Utah reported that they were over 75 percent complete in renovating all 
systems supporting the seven programs. Of those states that had not 
completed this phase, many systems (25 percent) were no more than one 
quarter complete. Eighteen states reported that they had completed 
renovating one quarter or fewer of their Medicaid claims processing 
systems. These 18 states had Medicaid expenditures of about $40 billion, 
one quarter ol total Medicaid expenditures, for about 9.5 million recipients 
in fiscal year 1997. (See appendix IV for details.)

• About one quarter of the systems were reported as having completed the 
validation and implementation phases. Thorough testing is required to 
ensure that Year 2000 modifications function as intended and do not 
introduce new problems. Despite this need, states said that they had not 
developed test plans for about 27 percent of the systems. (See appendix V 
for details.)

In addition to Year 2000 systems conversions, states must continue to 
perform routine systems development and maintenance activities as well 
as implement other systems changes required to support their welfare 
programs. Eighty percent of the states noted that these systems activities 
have been delayed because of the Year 2000 compliance efforts. (See 
appendix VI for ■ he types of system activities reported postponed due to 
Year 2000 eflort.) Faced with these competing priorities, states reported 
that they are struggling to manage these workloads, including important

•On January 20,1908, OMB issued a  memorandum to the heads o f executive departments and agencies 
entitled "Progress Reports on Fixing Year 2000 Difficulties.” This memorandum revised the target 
dates for Year 2000 work and established September 1998 as the date for completion of renovation of 
systems.
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initiatives such as traclcing and reporting requirements of federal velfare 
reform, new hcfa programmatic requirements, and new child support 
requirements.

The states cited two federal agencies as most frequently providing 
guidance, usda and hcfa were cited, respectively, by about 75 and 
64 percent of the states for providing federal guidance. Other agencies, 
mentioned less than half of the time, included omb, the Administration for 
Children and Families, and the Social Security Administration. (See 
apperdix VII for details.) The top category of desired additional support 
mentioned by the states was funding (mentioned by 77 percent). Other 
categories, such as continuity planning and guidance in testing, were 
mentioned by about a quarter of the states. (See appendix VIII.)

States also cited usda and hcfa as providing the most oversight, about 87 
and 62 percent respectively. Less than half of the states noted that the 
Administration for Children and Families, Social Security Administration, 
and omb provided oversight activities. These activities included site visits, 
focus groups, and required status reports. (See appendix IX.)

We sent copies of our briefing materials, which were used in preparing tnis 
report, to the federal oversight officials with whom we met at hcfa, the 
Administration for Children and Families, and usda’s Food and Nutrition 
Service. Copies were also sent to key officials at hhs, omb, usda, and the 
National Association of State Information Resource Executives, and we 
responded to their questions on these materials. Our work was p rformed 
from May through September 1998, in accordance with generally accepted 
government auditing standards.

As agreed with your offices, we are providing copies of this report to the 
Secretary of Health and Human Services; the Secretary of Agriculture; the 
Administrators, Health Care Financing Administration, Administration for 
Children and Families, and usda Food and Nutrition Service; the Director, 
Office of Management and Budget; appropriate congressional committees; 
and other interested parties. Copies will also be made available to others 
upon request.
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Please contact me or Christie Motley, Assistant Director, at (202) 512-6408 
if you have any questions regarding this report. We can also be reached by 
e-mail at willemssenj.aimd@gao.govand inotleyc.aimd@gao.gov, 
respectively. Major contributors to this report are listed in appendix X.

Joel C. Willemssen
Director, Civil Agencies Information Systems
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List of Congressional Requesters

The Honorable William V. Roth, Jr. 
Chairman
The Honorable Daniel Patrick Moynihan 
Ranking Minority Member 
Committee on Finance 
United States Senate

The Honorable John D. Rockefeller, IV 
United States Senate

The Honorable E. Clay Shaw, Jr. 
Chairman
The Honorable Sander M. Levin 
Ranking Minority Member 
Subcommittee on Human Resources 
Committee on Ways and Means 
House of Representatives

The Honorable Nancy L. Johnson 
Chairwoman
Subcommittee on Oversight 
Committee on Ways and Means 
House of Representatives
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Appendix I    ________

Total Number of Reported State Welfare 
Systems

g a o  y 0 t a i N u m b e r  o f  R e p o r t e d  S t a t e  

W e l f a r e  S y s t e m s

N u m b e r

80 77

P r o g r a m s

____________________E  Number of Systems3____
“ The states operate 421 automated systems to support the seven welfare programs. 
Several states reported using more than one system to support a piogram.
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Appendix II    ________________________ ____ _______________________________

Reported Status of State Welfare Systems as 
of July/August 1998
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Appendix III______________________________________________________________________ -—

Reported Status of the Assessment Phase

A s s e s s m e n t  P h a s e  -  R e p o r t e d  S t a t u s  

o f  C o m p l e t i o n

N u m b e r  o f  S y s t e m s

60 - 59

50
50 -

40 -

30 -

20 - 16
-

10 -

0

v;4
i

2

12

Medicaid TANFa

43
39

12 12

FSa

45

12

.

CSE
P rogram s

WIC

□ 100 □ 26-99 0 0 -2 5  
Percentage complete

49

CC

47

cw

JNot all states reported percentage completed.
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Appendix IV________________ _______________________________________________________

Reported Status of the Renovation Phase

G A O  R e n o v a t i o n  P h a s e  -  R e p o r t e d  S t a t u s  o f  

C o m p l e t i o n

N um ber o f System s

40
36

20 -

10 -

17

23

r . n

M e d ic a id 3

30

20

v '' •'
12

I

1 1
T A N F ;

28

17

11

| |

H

F S ;

24

17

12

i§
I :

C S E
P rogram s

22
19

16 r fr j
'

i

$

W IC 1

□ 100 □ 26-99 □ 0-25 
P e r c e n t a g e  c o m p le t e

29

14

11

C C

28

‘ Not all states reported percentage completed.

14
15

;7#

cw
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Appendix IV
Reported S tatus o f the Renovation Phase

. , R e p o r t e d  R e n o v a t i o n  o f  M e d i c a i d  

%  M a n a g e m e n t  I n f o r m a t i o n  S y s t e m s

GU

0

BSsa 100 percent renovated 

HI ^  K tr.A l 76-99 percent renovated 

W to A  51 -75 percent renovated 

| '■! I .| 26-50 percent renovated 

□  0-25 percent renovated

“ The District ol Columbia's secondary system is repotted to be 85 peicent 
renovated.

bSouth Dakota did not respond to our 
survey.

'Tennessee did not report 
data.

o

VI
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Appendix IV
Reported S tatus o f the Renovation Phase

GU

0

R e p o r t e d  R e n o v a t i o n  o f  T A N F  

E l i g i b i l i t y  S y s t e m s

a  rsoB  100 pe rcen t reno va ted

HI Iff iiy if.l 76-99 pe rcen t re n o va te d

WMfo. 51-75 percen t re n o va te d  

llllllllllll 26-50 percen t reno va ted  

□  0-25 percen t reno va ted

3 T he  D istr ic t o f Co lum b ia 's s y s te m  is  reported  to b e  85 p e rcen t reno va ted . 
b C a lifo rn ia  co u ld  not p rov ide  s ta tew id e  d a ta  b e c a u s e  

it h a s  m any d ifferen t coun ty  s y s te m s .
‘ S o u th  D akota d id  not re spond  to  ou r su rve y .

o

VI
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Appendix IV
Reported S tatus of the Renovation Phase

R e p o r t e d  R e n o v a t i o n  o f  F o o d  

S t a m p s  E l i g i b i l i t y  S y s t e m s

100 percent renovated 

76-99 percent renovated 

W M A  51-75 percent renovated ' The District ol Columbia's system is reported to bo 85 percent renovated. D

26-50 percent renovated b Califomia could not Provide statewide data because 
it has many different county systems.

□  0-25 percent renovated c South Dakota did not respond to our survey.
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Appendix IV
Reported S tatus of the Renovation Phase

GU

0

R e p o r t e d  R e n o v a t i o n  o f  P r i m a r y  

C h i l d  S u p p o r t  E n f o r c e m e n t  

S y s t e m s

HI

sgksS 100 percent renovated 

fatfe-;! 76-99 percent renovated 

| ]  51-75 percent renovated

[ 1 26-50 percent renovated

□  0-25 percent renovated

aTho Oislrict ol Columbia's system is reported to bo 100 percent renovated. 
bGeorgia's system is compliant.
'California could not provide statewide data because 
it has many dillerent county systems.

"'Guam and Pennsylvania did not report data.
“South Dakota did not respond to our survey.

D

VI
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Appendix IV
Reported S tatus of the Renovation Phase

R e p o r t e d  R e n o v a t i o n  o f  W I C  

S y s t e m s

100 percent renovated

  76-99 percent renovated

51-75 percent renovated 

26-50 percent renovated 

□  0-25 percent renovated

3 The District ol Columbia's system is reported to be 100 percent renovated. 0

b Systems for Guam, Tennessee, and Washington are compliant. y j

3 South Dakota did not respond to our survey.

“ Colorado, Ohio, and Puerto Rico did not report data.
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Appendix IV
Reported S tatus of the Renovation Phase

GU

0

R e p o r t e d  R e n o v a t i o n  o f  C h i l d  

C a r e  E l i g i b i l i t y  S y s t e m s

100 percont renovaled
- ̂  ___

HI f r H H  76-99 percent renovated

E l d

I f l i l

51-75 percent renovated 

26-50 percent renovated

□  0-25 percent renovated

“ The District ol Columbia's system is reported to be 100 percent renovated. 
“ Georgia, Mississippi, and Virginia do not have automated state child care 
systems.

“ South Dakota did not respond to our 
survey.

d Secondary systems are shown lor North Carolina. Montana, and 
Oregon.

"Guam, Massachusetts, and Vermont did not report data.1 California. Minnesota, and Nevada could not provide statewide data because 
they have many dlttoront county systems.

VI
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Appendix IV
Reported Status of the Renovation Phase

R e p o r t e d  R e n o v a t i o n  o f  P r i m a r y  

C h i l d  W e l f a r e  S y s t e m s

m 100 percent renovated

HI fe Isffiril 76-99 percent renovated

m 51-75 percent renovated

m u 26-50 porcent renovated

□ 0-25 percent renovated

o
“ The District ol Columbia’s system is reported to 06 100 percent renovated. 

"Georgia and the Virgin Islands do not have child welfare systems. 

c The systems for Colorado, Ohio, and Oklahoma are compliant. 

d South Dakota did not respond to our survey.
* Puerto Rico and Vermont did not report data.

VI
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Appendix V    ___________________________________

Reported Status of Validation and 
Implementation

g w o  V a l i d a t i o n  P h a s e  -  R e p o r t e d  S t a t u s  o f  

C o m p l e t i o n

N um ber o f System s

40
36

30 -

20

10 -

30 V ;

V-

: : :

p i

11 w

I S i

M e d ic a id

29

PI

20
]

13

V

‘ ‘ : '
I

T A N F '

26

21

- 1
10

V

«... •V • *

*•" C
f.:\

* ‘ V;
•

I / .

F S a

21
17 y i

■15
r y

r.'''5
:V

I

■
. T.
-V..1

30
i-ni
"it-.

rVV

17 a
11

I

u  . -> V:
p'. ;i h 5

■
: >•

CSE WIC
Program s

□ 100 □ 26-99 m o-2 5  
P e r c e n t a g e  c o m p le t e

C.C. 21
hT.'-V:W

11 !:?vi
m
V;/-v.-\t[:•*.:

.1
1 ■; " c

CC

22 22

13

cw

*Not all states reported percentage completed.
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Appendix V
Reported S tatus of Validation and
Implementation

gao i m p l e m e n t a t i o n  P h a s e  -  R e p o r t e d  

S t a t u s  o f  C o m p l e t i o n

Number of Systems

50 47

40 -

30 -

10 -

h k
rv'/'

A i;~ M
Sili?
V-'r

••Vv

19

■:ir
11

I

'■:K

M e d ic a id

36

>• V V ,  

..

17

• ,' 1

10

I

T A N F ;

30
..V

&&
;'-£r
• A.i.

18 1 :
*f£'‘

9

I

'*v‘?

F S a

23

'
17 A/f

13 •
J .Vfj
' vV

At:

i
' 7
■ >7

C S E
Programs

35

15

v

Mrs

W IC

□ 100 □ 26-99 D o -25 

P e r c e n t a g e  c o m p le t e

22 22

;•
r-

10

I

C C

26

21

10

C W

‘ Not all states reported percentage completed.
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Appendix V
Reported S tatus of Validation and
Implementation

g a g  P e r c e n t a g e  o f  S y s t e m s  W i t h  N o  T e s t  

P l a n s  D e v e l o p e d

P ercent

40

30 -

20 -

10 -

33

22

Medicaid TANF

28

FS

26

35

CSE WIC
Program s

24

18

cc cw

□  No test plans
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Appendix VI_________ ______________________________________________________________________

Types of System Activities Postponed Due to 
Year 2000 Effort

g a g  T y p e s  o f  S y s t e m  A c t i v i t i e s  P o s t p o n e d  

D u e  t o  Y e a r  2 0 0 0  E f f o r t

Sys. enhancement

Sys. m aintenance0

Sys. development

Hardware upgrades

Software upgrades

Other -

10

i

10

30

30

I , I

20 30
N u m b e r  o f  S t a t e s

39

I

40 50

Systems maintenance excluding year 2000 activities.
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A p p e n d ix  V II_____________________ _______

Federal Guidance

G A G  P e r c e n t a g e  o f  S t a t e s  R e p o r t i n g  Y e a r  2 0 0 0  

G u i d a n c e  f r o m  S e l e c t e d  F e d e r a l  A g e n c i e s

Percentage of States
1 0 0

80 -  

60 -  

40 -

75

64

28

20 -

OMB ACF HCFA USDA/FNS
Federal Agencies

45

SSA

□  Percentage of States
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Appendix VII
Federal Guidance

g a d  T y p e s  o f  F e d e r a l  G u i d a n c e  R e c e i v e d  

b y  S t a t e s

• D a t e  f o r m a t t i n g  s t a n d a r d s  f o r  s y s t e m s

• P l a n n i n g  y e a r  2 0 0 0  w o r k

• R e p o r t i n g  y e a r  2 0 0 0  s t a t u s

• C o n t i n g e n c y  p l a n n i n g

• I d e n t i f y i n g  d a t a  e x c h a n g e  i s s u e s
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Appendix Vm_______________________________________________________________________

Additional Support Needed From Federal 
Government

g a g  A d d i t i o n a l  S u p p o r t  N e e d e d  f r o m  

F e d e r a l  G o v e r n m e n t

None -

Funding -

State funding/staffa-

Contract guidance -

Continuity planning -

Testing guidance -

Best practices -

Other -

11

13

23

26

23

26

I

20

43

I . I

40 60
P e r c e n t a g e  o f  S t a t e s

77

I

80

“Assistance in obta in ing state legislature support for funding and staffing.
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Appendix IX_________________________

Federal Oversight

G A O  P e r c e n t a g e  o f  S t a t e s  R e p o r t i n g  Y e a r  2 0 0 0  
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Appendix IX
Federal Oversight

G A G  T y p e s  o f  F e d e r a l  O v e r s i g h t  P r o v i d e d

• R e q u i r e d  s t a t u s  r e p o r t s

• T e l e p h o n e  c a l l s

• O n  s i t e  v i s i t s

• F o c u s  g r o u p s

« R e q u i r e d  t o  i n c l u d e  y e a r  2 0 0 0  a c t i v i t y  i n  

A d v a n c e  P l a n n i n g  D o c u m e n t
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THE Y2K LOOPHOLE
:Wjliie.'€ye|y state is working lo keep [-MS&
government computers from mel tmg down 
when the dock ticks over to January 1, y  v
2000; at least three states have gone a step I
further: As of late September,.they had V.
passed legislation to limit their legal liability ::  ̂
for problems caused by computer '
malfunctions resulting from the century 
date change, J F ”
Source: N ational Association o f State Inform ation Resource' Executives

I - - .1 . Pined VjiK lialiilil) legislation : '
L I ConddctingIqjbbiion V ■''■ './}
■ 3  legislation nol|«ssedor tomidcreil
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St. Paul ferns to a Bug tu Squash a Bug
TO PUBLICIZE die potential problems 
of die Year 2000 computer glitch, die city 
of St. Paul is turning to a tool long prized 
by marketers: a cartoon character.

Millie the Millennium Bug is die stur 
of a public service campaign on die Inter­
net, cable television, radio and in newspa­
pers. Its goal is to create awareness that 
all sorts of electronic devices could go hay­
wire as the year 2000 begins. “It’s not 
intended to scare the pants off people," 
says Erich Misclie, executive vice presi­
dent o f Media Rare, die public relations 
firm running the campaign for the city. 
Radier, lie says, it will explain the glitch 
and tell people where to get information 
and assistance. Public Technology Inc. 
and local government associations recom­
mend diat governments include commu­
nity awareness in any Year 2000 strategy.

One thrust of the St. Paul campaign 
(wwxv.stpaul.gov/millie/) is to alert resi­
dents and businesses that it’s not just 
com puters diat could fail: E lectronic 
devices such as elevators and program ­
mable thermostats could too.

Therm ostats certainly are an impor­
tant issue for Minnesotans in die dead of 
winter. The city leadership is concerned 
that if hundreds or thousands o f them 
malfunction, die city may need to find a 
warm place for people to stay come Jan­
uary 1, 2000 “W e as a city have to be 
p repared ,” says Peter Ham es, director 
o f the Technolog)' and M anagem ent 
Services D epartm ent. To that end, St. 
Paul has budgeted $2.6 million next year 
for making sure the city’s computers and 
other electronic devices will work prop­
erly in die next millennium.

T E C H N O L O G

That, however, won’t help residents 
and businesses overcome dieir own Y2K 
problems, which is where die Millie cam­
paign comes in. “W e’re going to take as 
much leadership responsibility as possi­
ble," says Hames, "hut in a lot o f cases 
individuals will have to take care of the 
problem.” —Elleix Perlman

IN T E R N E T  VOTING: A  LITTLE C LO SER
M ILLIONS O F  AMERICANS will go 
to polling places to cast ballots this 
month, hut in November of the year 
2000, some o f them may he going lo their 
computers instead.

The era o f In ternet voting will inch 
closer this spring when a mock election is 
held in cyberspace. Dozens of U.S. mili­
tary personnel stationed overseas will 
send ballots over die Internet using spe­
cially developed encryption software. 
The overseas electorate is seen as fertile 
ground for Internet voting because of the 
long time it takes to mail election materi­
als hack and forth.

M aking the process secure and

fraud-free was originally the  biggest 
concern, hut that worry is fading, says 
Linda Lunceford, clerk for W eber 
County, Utah, which is participating in 
the mock election.

‘T h e  liiggesi challenge is translating 
the ballots into H TM L format for the 
In te rn e t,"  she says. "In o u r county, 
th e re  a re  a round  40 d iffe ren t ballot 
form ats, and  we d o n ’t get them  until 
close to the  e lection  date . In la rger 
d istric ts , th e re  are  h u n d red s o f  for­
m ats.”

The project is being run by the Pen­
tagon’s Federal Voting Assistance Pro­
gram. It is hoped that the system  will

get a live test in the year 2000 e lec­
tions.

Meanwhile, Florida is also looking at 
Internet technology for more routine use 
in elections. The state is hoping to test a 
system next year, perhaps in a univer­
sity’s student government election. The 
idea is not only to provide remote access 
to the polls hut also to revamp the tech­
nology used at the polling places them ­
selves. Electronic voting machines now 
in use run $5,000 to $7,000 apiece, notes 
Paul Craft, a computer audit analyst with 
the state elections division. "W ith an 
intranet set up in each precinct, it would 
lower the cost of each machine to $1,000 
or less and save a huge amount in paper 
costs." —Christopher Sicope
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Y 2K  - :I
Cold eye on the computer countdown *

In 13 months does the brave new world turn into a 
pumpkin? That’s when the clock strikes 12 on a thousand 
years of history. It shbuld be a good time for philosophers, 
poets, theologians, dreamers, historians, futurists and rev­
elers.

So far, most of the attention is going to computer 
technicians. Never mind the heart of humankind; it’s ,

the chip’s flaw that 
needs work, for the sake , 
of civilization as we 
know it.

Well, not quite.
. The confluence of mil- ■’ 

lennial fever, our depen­
dence on computers and a 
historic two-digit glitch 
has led some people to 
take a survivalist’s view 
of the calendar. They see 
chips tripping over double 
zeros and chaos in sys­
tems from banking to 
electric power to law en­
forcement. v 1

This is the result of 
thrift earlier in the century, when computer memory 
space was expensive and programmers were trained to ■ 
save it. One way to save space was to cut the 19 off the 
years, a common shorthand. That didn’t give computers 
an accurate way to read the year 2000, or Y2K, except to 
read it as 1900. • >'■

This decision could play hell with accounting, naviga- ' 
tion and payrolls. Not to mention emergency communica­
tions and your local automated teller machine.

we ve oeen warneu oeiore, out as me uays go Dy me 
sense of urgency grows. The problem is real and perva­
sive. Bob Poe, the state of Alaska’s senior project manag­
er for the'Y2K Project Office, has simple advice "for 
Alaskans: Don’t panic or try to prepare for the end of the 
world. Relax and prepare for inconvenience.

Mr. Poe’s office has been up and running since early 
this year. Some other state agencies began work on the 
Y2K problem several years earlier. Mr. Poe said the state 
has identified 89 “mission-critical” areas that take priori­
ty for Y2K compliance. Those involve life, health, safety 
and economic well-being. Alaskans will be glad to know 
that the Alaska Permanent Fund accounting and portfolio 
systems appear to be in good shape.

But while Mr. Poe doesn’t see apocalyptic horrors in 
imbedded chips with two-digit dates, he stresses that the 
trouble can’t be ignored.

“Nobody’s been through this before,” he said. “It’s not 
just some bureaucrats whining about computers. ... I can 
guarantee now things are gonna go wrong.”

Mr. Poe has worked with both state agencies and pri­
vate businesses to tackle the problem. He suggests six 
steps:

1) Do an inventory of your computer systems.
2) Does the system have a Y2K problem? If it makes any 

decisions based on dates, chances are it does.
3) Figure out how to fix the problem. “There’s no silver 

bullet,” Mr. Poe said. “No software genius has come up 
with one way to solve all the problems.” In some cases, it’s 
as simple as contacting the manufacturer for updated soft­
ware and buying it.

4) Test the changes.
5) Implement the new system.
6) Make a contingency plan, a backup to use if some­

thing unforeseen happens at the turn of the millennium. 
You may have your systems in good shape, but you may be 
connected with other systems that are not.

“Most of this stuff can be fixed if you focus on it now,” 
he said.

For individuals and families, Mr. Poe recommends some 
common-sense preparation for brief disruptions of some 
automated services and shortages of goods. He said that 
he intends to take some extra cash out of the bank and 
stock up on a few weeks’ supply of food. Not because he 
expects a breakdown in the social order, but because the 
expected foul-ups may leave Alaska on the short end of 
supplies for a while.

As for the complete collapse of all the computer-driven 
machinery of society, Mr. Poe says that’s the realm of fic­
tion, not fact. “Nobody’s found a car yet that won’t start be­
cause of Y2K. My VCR is gonna blink just as well after the 
year 2000 as it does now.”

The clincher, Mr. Poe said, is to get Alaskans working 
together to solve the problems now, and working together 
to deal with the ones that crop up as soon as June 30,1999, 
the end of Alaska’s fiscal year.

His office will ask the Legislature for about $16 million 
this year., Legislators should swiftly grant the request and 
let Mr. Poe and his colleagues do their work.

Mr. Poe invites Alaska individuals and business to get 
more information and assistance at the Y2K Project Office 
web site. The address is www,state.ak.us/y2000. .
H b B  - . - i .  4  - . a * * * • ~



K now les n a m e s  c o m p u te r  bug  c z a r  to  C ab in e t p o s t

o e c .n
By ROBERT KOWALSKI
D.Tily News Juneau Bureau

JU N EA U  —  A  lo n g tim e  
s ta te  a d m in is t r a to r  w ho 's 
w o rked  fo r  the L e g is la tu re  
and  th e  a dm in is tra t io n s  o f 
s e v e ra l A la sk a  g o v e rn o rs  
w i l l ta k e  o ve r a s com m iss io n ­
e r  o f the s ta te  D epa rtm en t o f 
A d m in is tra t io n  n e x t y e a r , 
G ov. T ony K n ow le s  s a id  
W ednesday .

K n ow le s  appo in ted  Bob
Poe, 44, to rep la ce  ou tgo ing 
C om m iss io n e r M a rk  B o ye r 
a s  head o f the dep a rtm en t.

A s a dm in is tra t io n  com m is­
sione r, Poe w i l l  o v e rse e  s ta te  
em p loyee co n tra c ts  and v a r i ­
ous a g en c ie s  in c lu d in g  the  
A la sk a  P u b lic  O ff ic e s  Com­
m iss io n , th e  P io n e e rs ’ 
Hom es, the D iv is io n  o f M o to r 
V eh ic le s , and the  O il and G as 
C onserva tion  Com m ission .

Poe c u r r e n t ly  is  coo rd in a ­
to r o f the s ta te ’s  e f fo r ts  to 
p rep a re  fo r the so-called Y2K 
p rob lem  a sso c ia ted  w ith  the 
e f fe c t o f new  da te s a t the 
tu rn  o f the c e n tu ry  on com ­
p u te rs  and o th e r e le c tro n ic  
d e v ic e s . He w i l l con tinue  th a t 
ta sk  in h is new  post.

Poe “has an e x tra o rd in a ry  
b a ck g ro un d  in  bo th  p u b lic  
an d  p r iv a te  s e r v ic e ,"  
K now les sa id  in  announcing 
the appo in tm ent.

“C e r ta in ly  w ith  low  o il 
p r ic e s , Y2K and a l l o f th e  b a r ­
g a in in g  u n it  n e g o tia t io n s 
com in g  up th is  y e a r , w e ’l l  
h a v e  o u r  h and s f u l l , ” Poe 
sa id . "T he w ay w e ’re  go ing to 
g e t th a t w o rk  done is  th rough  
te am w o rk ."

S ta te  Sen. Sean P a rn e ll, an 
A n ch o ra g e  R ep u b lic a n , 
p ra ise d  Poe’s w o rk  on the 
Y2K issu e . “I  can  unde rs tan d  
w h y  th e  g o v e rn o r w o u ld
m ake th e  appo in tm en t,” P a r­
n e ll sa id .

One o f the  c h ie f  ta sk s  Poe 
w i l l h and le  w hen he tak e s 
o v e r  the a dm in is tra tio n  de­
p a rtm en t is  pend ing la b o r ne­
go tia tio n s w ith  s ta te  em p loy­
ee un ions.

T h e  s ta te  has c o n tra c ts  
com ing  up fo r  re n ew a l w ith  
12 b a rg a in in g  u n its  in c lu d in g  
abou t 12,000 o f the 14,500 
s ta te  em p loyees o u ts id e  o f
th e  U n iv e r s ity  o f A la sk a  s y s ­
tem , sa id  A liso n  E lg e e , 
d ep u ty  com m iss io n e r o f ad ­
m in is tra tio n .

The L e g is la tu re  is  l ik e ly  to 
dem and th a t new  sta te  em ­
p loyee con tra c ts  con ta in  no 
net in c re a se  in co st, sa id  Rep. 
B r ia n  P o rte r, an A ncho rage 
R ep ub lican  and the in com ing 
sp eake r o f the House.

Please see Page B-3, POE

Continued from Page B-1

State fin a n ce s a re  e xp e c t­
ed to dom ina te  the upcom ing 
le g is la t iv e  se s s io n  a s  th e  
K pw le s  a dm in is tra t io n  and  
law m ake rs  beg in  w o rk  on the 
f is c a l y e a r  2000 sta te  budge t. 
The s ta te  is  fa c in g  a p ro je c t­
ed  sh o r tfa ll o f m ore  than $1
b illio n  due  to dep re ssed  o il 
p rice s .

Poe w i l l be  pa id  $83,844 
when he ta k e s o v e r  a s com ­
m iss io n e r o f a dm in is tra tio n  
a f te r  B o ye r le a ve s on Jan . 3. 
H is  ap po in tm en t m u s t be 
c o n f irm e d  b y  the  L e g is la ­
tu re .

The a dm in is tra t io n  d ep a rt­
m ent has abou t 1,500 em p lo y­
ees and a g en e ra l fun d  b u d ­
ge t o f $173 m illio n  th is  yea r.

Poe has a rp a s te r’s d eg ree  
in b u s in e s s"  a d m in is t ra t io n  
from  the U n iv e r s ity  o f M is ­
so u ri.

H e jo in e d  s ta te  g o v e rn ­
m en t in 1983, and has w o rked  
a s d ep u ty  com m iss io n e r in
th e  D ep a rtm en t o f T ra n s ­
po rta tion , d ire c to r  o f adm in ­
is t r a t iv e  s e r v ic e s  fo r  the D e­
p a rtm en t o f E n v iro nm en ta l 
C on serva tion  and d ire c to r o f 
the O ff ic e  o f In te rn a t io n a l 
T rade .
J  R e p o r t e r  R o b e r t  K o w a ls k i  c a n  b o  
r o a c h e d  a t  r k o w a ls k i@ a d n .c o m .

mailto:rkowalski@adn.com
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MKMQRAND-Uj  i December 15, 1998

SUBJECT: State liability for Y2K (Work Order 21-LS0193)

TO: Representative Joseph Green

FROM: Michael F. Ford 
Legislative Counse

You have asked what potential civil liability the State may face resulting from the Y2K 
situation. This memo will discuss the general principles of civil liability that would apply 
in this situation.

There is no question that many functions performed by State agencies rely on computers and 
computer data bases. It is possible that the Y2K problem could result in failure or disruption 
in some of these systems. For example the criminal justice system data base could produce 
false or incomplete information, state payroll systems could fail, or confidential information 
could be inadvertently disclosed. Determining the magnitude of the problem is extremely 
difficult given the pervasive use of computers and data bases to perform so many agency 
functions. To complicate matters further, many agencies share data with other systems. So 
even assuming that all agency systems are fixed, external computers connected to State 
systems could cause problems for the State.

Generally speaking, in determining liability the State is held to the same standard of care that 
applies to a private individual. State v. Abbott, 498 P.2d 712 (Alaska 1972). However, 
unlike an individual, the State will likely be able to claim at least partial immunity from tort 
claims relating to Y2K. Under AS 09.50.250 certain tort actions are barred. If the claim 
relates to the State's failure to adequately plan for the Y2K dilemma, the claim would likely 
be barred by AS 09.50.250. However, if the claim results from systems design, not planning, 
it would likely not be barred by immunity granted under AS 09.50.250. Basically once the 
State undertakes to address the problem at an operational level, the State has a duty to do so 
in a nonnegligent manner. For example, the State has been held liable for negligent design 
of an airport runway (Japan Air Lines v. State, 628 P.2d 934 (Alaska 1981). Another 
example involves State-maintained highways. The decision to maintain a highway is a 
planning decision for which the State is immune from liability under AS 09.50.250. 
However, once the State decides to maintain a highway, the State has a duty to do so in a 
nonnegligent manner. State v. Abbott, supra. Another example is fire safety inspections. 
The State is not liable for failing tc inspect a building for fire safety violations. But once the 
State does an inspection and discovers fire code safety violations, it is liable for failure to 
enforce the safety code. Wallace v. State, 557 P.2d 1120 (Alaska 1976). In short, planning



Representative Joseph Green 
December 15,1998 
Page 2

or policy-making decisions made by State officials are considered discretionary acts that do 
not give rise to tort liability. Conversely, decisions that implement policy or are operational 
in nature are not considered to be discretionary and are not protected by statutory immunity 
offered under AS 09.50.250.

Assuming litigation does occur and the claim is not barred by AS 09.50.250, a claimant 
would still have to prove certain elements in order to successfully bring a claim for 
negligence. First the claimant has the burden to prove that the State had a duty to the 
claimant to meet a certain standard of conduct, usually that of acting in a reasonable manner; 
second, that the State failed to meet the standard required or failed to act as a reasonable 
person would; third, there was a sufficiently close connection between the State's conduct 
and the resulting injury; and finally, that the claimant suffered actual loss or damages. 
Punitive damages cannot be awarded against the State under AS 09.50.280.

While there is potential for the State to be a defendant, there is also potential for the State to 
be a claimant. Depending on the process used by the State to address the Y2K problem, the 
State may have a claim against hardware or software vendors, consultants, or manufacturers. 
See Sierra Diesel injection Serv. Tnc. v. Borroughs Corp., 874 F.2d 653 (9th Cir. 1989). 
Finally, it should be noted that the Legislature could amend existing law to provide specific 
immunity for claims against the State resulting from Y2K. This could be done by amending 
AS 09.50.250 to include claims resulting from Y2K, essentially making the State immune 
to this particular civil claim.

If  you have any questions on this matter please contact me.

MFF:jdr
98-319.jdr



M E M O R A N D U M  S t a t e  o f  A l a s k a
Department of Law

to: Bruce M, Botelho 
Attorney General

from: James L. Baldwin
Assistant Attorney General 
Governmental Affairs Section - Juneau

You have requested an analysis of how the Alaska Supreme Court’s recent opinion
in Bess v. Ulmer,  P.2d , No. S-08811/08812 (Alaska September 22, 1998) would apply to
a constitutional amendment establishing a priority for subsistence uses of fish and game.1 In Bess 
the Court determined that the legislature’s power to propose a change in the text of the Alaska 
Constitution is limited to amendments which are changes that are “few, simple and independent.” 
The legislature may not propose revisions, basic changes to the form of government established in 
the constitution, or changes that substantially affect more than one article of the constitution. A 
proposition offered by the legislature as an amendment was removed from the 1998 general election 
ballot because the change proposed would have amounted to a revision to the constitution. 
According to the Court, a revision may only be proposed to the voters through action by a 
constitutional convention, not the legislature. See Alaska Const, an. XIII, §§ 1 and 4.-

In Bess, the court undertook the evaluation of three proposed amendments. The 
principal attack was against the marriage amendment.3 However, two other proposed amendments

1 For the purpose of this memorandum, it is assumed that the proposed amendment would be 
similar in content to SJR 101 under consideration by the Twentieth Alaska State Legislature during 
its first special session. It is difficult to provide a complete analysis of this issue because the Court 
has not yet rendered a full opinion in the case and is not expected to immediately do so. This 
analysis must focus on the preliminary opinion and order which briefly outlines the reasons for the 
decision on the grounds for appeal. The case was heard on an expedited basis requiring the Court 
to use a shorthand method for announcing the result in a timely manner so that the division of 
elections could proceed with ballot preparation. It is expected that the Court will more fully explain 
the basis for decision in a way that may lend more clarity to the question addressed here.

2 Bess Prelim. Op. at 2. An amendment would make changes of this nature, while a revision 
would not. The Court also associated this standard with the idea that an amendment is one that is 
easy to express to the voters and can be understood by them. LL at 6.

3 The marriage amendment was passed by the Twentieth Alaska Legislature during its second 
regular session in the form of HCS CSSJR 42(RLS) and is formally designated as Legislative

(continued...)
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were implicated when the appellants argued that by offering three amendments, the legislature was 
attempting to revise the constitution without first convening a constitutional convention to adopt the 
proposals. These other amendments included the amendment restricting prisoners' rights to federal 
rights and the amendment reorganizing the reapporaonmeni process.4

In its decision, the Court addressed the contention that collectively and individually
a n f r  M n u n l i t n f n / A ** r I r i A r »  r t f  r l i M  c f i f a  T h i c  r » A r t f n n r i n nthese amendments constituted a "qualitative” revision of the state constitution. This contention 

involves a claim that a proposed amendment makes such basic changes to the form of government 
established in the constitution that somr.rhing more than an amendment is being proposed to the 
voters.

The Court rested its analysis on a rationale developed by the Supreme Court of
California. There has been only one reported case in which a California court annulled a purported 
amendment to a state constitution on the grounds that it was an impermissible revision.5 That case 
is Raven v. Deukmejian, 801 P.2d 1077 (Cal. 1990).

The Raven court was considering a challenge to an initiative, entitled by its framers
as the “Crime Victims Justice Reform Act,” which altered various California constitutional 
provisions and statutes relating to criminal law and procedure. The Court upheld all of the 
challenged provisions against revision/amendment attack, except for one. It annulled a constitutional 
amendment that provided:

In criminal cases the rights of a defendant to equal protection of the laws, to 
due process of law, to the assistance of counsel, to be personally present with 
counsel, to a speedy and public trial, to compel die attendance of witnesses, 
to confront the witnesses against him or her, to be free from unreasonable 
searches and seizures, to privacy, to not be compelled to be a witness against 
himself or herself, to not be placed twice in jeopardy for the same offense, 
and not to suffer the imposition of cruel or unusual punishment, shall be 
construed by the courts of this state in a manner consistent with the 
Constitution of the United States. This Constitution shall not be construed by 
the courts to afford greater rights to criminal defendants than those afforded

3 (...continued)
Resolve 71. This amendment would define marriage as being solely between a man and a woman.

4 The prisoners’ rights amendment, formally designated Legislative Resolve 59, would limit 
the rights of state prisoners to whatever rights they may have under the federal constitution. 
Legislative Resolve 74 proposes amendments to (he article on legislative apportionment and would 
establish a rcdistricting board.

5 This docs not include cases where the purported amendment was unquestionably a revision. 
See, e.g.. Holmes v. Appling. 392 P.2d 636 (Or. 1964) (upholding the secretary of state’s refusal to 
prepare a ballot tide for a “proposed constitutional amendment” which would have repealed the 
existing constitution and adopted an entirely new constitution); McFadden v. Jordan. 196 P.2d 787 
(Cal. 1948)(striking down an initiative measure that would have added 21,000 words to the then 
existing 55,000-word constitution), ccrt. denied. 336 U.S. 918 (1949).
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by the Constitution of the United States, nor shall it be construed to afford 
greater rights to minors in juvenile proceedings on criminal causes than those 
afforded by the Constitution of the United States.

801 P.2d at 1086.6

Raven noted the analysis used by the California courts in deciding claims that an 
amendment was in tact a revision:

[0]ur revision/amendment analysis has a dual aspect, requiring us to examine 
both the quantitative and qualitative effects of the measure on our 
constitutional scheme. Substantial changes in either respect could amount to 
a revision.

Id. at 1085 (citations omitted). Because the two-sentence marriage amendment clearly was not 
alleged to be a revision due to quantitative effects,7 the arguments before the court were limited to 
the discussion of the qualitative question.

The Raven court concluded that the amendment at issue there would qualitatively 
revise the state constitution because

[i]n essence and practical effect, new article I, section 24 would vest all 
judicial interpretive power, as to fundamental criminal defense rights, in the 
United Slates Supreme Court. From a qualitative standpoint, the effect of 
Proposition 115 is devastating.

Id. at 1087 (italics in original). The court went on to explain that new section 24 was invalid only 
because it was so sweeping:

It is true, as the Attorney General observes, that in two earlier cases we 
rejected revision challenges to initiative measures which included somewhat 
similar restrictions on judicial power. In In re Lance W. (1985) 37 Cal.3d 
873, 891, 210 Cal.Rpcr. 631, 694 P.2d 744, we upheld a provision limiting 
the state exclusionary remedy for search and seizure violations to the 
boundaries fixed by the Fourth Amendment to the federal Constitution. In 
People v. Frierson (1979) 25 Cal.3d 142, 184-187, 158 Cal.Rptr. 281, 599 
P.2d 587, we upheld a provision which in essence required California courts 
in capital cases to apply the state cruel or unusual punishment clause 
consistently with the federal Constitution.

6 The resemblance between this amendment and the Prisoners’ Rights Amendment removed 
from the ballot in Bess is striking. In fact the state conceded during argument that if the Court were 
to adopt the rationale of the California Supreme Court, the Prisoner’s Rights Amendment would be 
very difficult to defend against the argument that it constituted a proposed revision of the constitution.

7 The Raven court found that the amendment at issue there was not a revision quantitatively, as 
it “deletes no existing constitutional language and it affects only one constitutional article, namely, 
article I." 801 P.2d at 1086-87 (italics in original).
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Both Lance W. and Frierson concluded that no constitutional revision was 
involved because the isolated provisions at issue therein achieved no far 
reaching, fundamental changes in our governmental plan. But neither case 
involved a broad attack on state court authority to exercise independent 
judgment in construing a wide spectrum of important rights under die state 
Constitution. New article I, section 24, more closely resembles Amador's 
hypothetical provision vesting all judicial power in the Legislature, a 
provision we deemed would achieve a constitutional revision. As noted, in 
practical effect, the new provision vests a critical portion of state judicial 
power in the United States Supreme Court, certainly a fundamental change 
in our preexisting governmental plan.

In other cases, the California Supreme Court rejected “revision" attacks on
constitutional amendments that made major changes to the structure and operation of the state 
government. See Amador Valley, 583 P.2d at 1286*89; Brosnahan v. Brown, 651 P.2d 274, 288- 
89 (Cal. 19825(raakmg numerous changes to the provisions of the constitution on rights of criminal 
defendants); Legislature of State of California v. Eu, 816 P.2d 1309, 1316-20 (Cal. 1991)(term 
limits on state legislators). These cases establish that substantial changes in the structure of 
government or the rights of individuals can still be proposed and ratified as amendments.

The fate of the subsistence amendment rests on whether it is so “far reaching and
i n  t  i i f A r  l i r *  a w  r  r A f k a v  n n  i n  n o f n  t 'A  ** D  r t f P  D r a l *  m  Q  A  I p amultifarious that it was revisory rather than amendatory in nature.” Bess Prelim. Op. at 3. Also 

part of the analysis is whether other sections of the constitution would be substantially affected by 
the addition of the material contained in the measure under consideration. Ich at 4. In McDowell 
v. State, 785 P.2d 1 (Alaska 1989), a statute granting a preference to rural residents to take fish and 
game tor subsistence purposes was found to violate the reservation for common use set out in article 
v m , section 3 of the Alaska Constitution. Based on the scope of the decision in McDowell, the 
reach of the subsistence amendment would most likely be considered relatively ;elf-containcd and 
limited to only a change in the reservation for common use.

The arguments advanced against the proposed subsistence amendment during past
regular and special sessions of the legislature appear to focus on allegations of a weakening of the 
right of equal access to fish and game afforded by existing articles I and VIII of the Alaska 
Constitution. In response to this argument, a subsistence preference can be analogized to the limited 
entry system authorized by article VIII, section 15 which was found to not violate the equal 
protection guaranty of the state and federal constitutions. State v. Qstrosky, 667 P.2d 1184 (Alaska 
1983). Therefore, the subsistence preference could be'construed in harmony with, rather than 
amending the equal protection rights of access accorded by articles I and VIII. Using this analysis 
it can be argued that the proposed subsistence amendment would not make a basic or substantial 
structural change in our constitutional system.

The interests of no*isubsistence users of fish and game could be balanced in a way
that would permit a limited discrimination between users of the resource. Using this frame of 
reference, as imprecise as it may be, the change embodied in the subsistence proposal likely will not 
be considered so broad as to effect a qualitative revision of the constitution. In the words of the 
Alaska Supreme Court, the subsistence amendment recently under consideration by the legislature 
would be “few, simple, and independent. ” As for its quantitative effect, the proposed amendment

Id. at 1089.
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would bear on only two other provisions of the state constitution which together define die right of 
equal access to the resource.

Finally, the concept of a priority for use of fish or wildlife resource is not complex 
once all of the rhetoric concerning the effect of federal law is cleared away. For this reason, the 
meaning of the amendment could be easily explained to and understood by the voters. For the 
foregoing reasons, there is nothing in the preliminary opinion in Bess that conclusively prevents the 
legislature from using the process described in article XIII, section 1 of the Alaska Constitution to 
change the Alaska Constitution. Based on review of the preliminary opinion in Bess and the briefing 
of the parties under consideration by the Court, the current status of the law wouHappear to be that 
the legislature retains the power to validly adopt a resolution similar to SJR 101 (20th Leg. 1st Spec. 
Sess.) proposing an amendment to the Alaska Constitution establishing a priority for subsistence 
uses of fish and game.

JLBrjn
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SUBJECT: Constitutionality of subsistence constitutional amendment in light of 
Bess v. Ulmer (Work Order No. 21 -LS0192)

TO: Representative Joseph Green, Chair 
House Judiciary Committee

FROM: George Utermohle^/ 
Legislative Counsel

You have asked whether, in light of the Preliminary Opinion and Order issued by the Alaska 
Supreme Court in Bess v. Ulmer (Supreme Court No. S-08811, S-08812, S-08821, dated 
September 22,1998), the legislature could propose a subsistence amendment to the Alaska 
Constitution that was similar to SJR 101/HJR 101 (Twentieth Alaska Stale Legislature), as 
introduced by the Governor.

BACKGROUND. In the Bess decision, the Alaska Supreme Court found that the Alaska 
Constitution may be changed by amendment or by revision. A constitutional amendment 
may be proposed by vote of two-thirds of the legislature and take effect after approval by a 
majority of the voters. Article XIII, section 1, Constitution of the State of Alaska. A 
constitutional amendment may also be proposed by a constitutional convention and take 
effect after ratification by the voters. Article XIII, section 4, Constitution of the State of 
Alaska. A constitutional revision may only be proposed by a constitutional convention and 
take effect after ratification by the voters. Article XIII, section 4, Constitution of the State 
of Alaska.

The Alaska Supreme Court was not able to precisely identify the difference between a 
constitutional amendment and a constitutional revision except to say that "changes that are 
'few and simple and independent* can be considered amendments, whereas 'sweeping change' 
requires the revision process." LL at 2 (citations omitted).

In considering whether the proposed constitutional amendment relating to prisoners' rights17

17 Legislative Resolve 59, Twentieth Alaska State Legislature, proposed to amend
Article I of the Alaska Constitution by adding a new section to read:

Section 25. Rights of Prisoners. Notwithstanding any other provision of this
constitution, the rights and protections, and the extent of those rights and protections,

(continued...)



was an amendment or a revision, the court took note of the fact that the proposed amendment 
"actually or potentially affected" numerous provisions of the Alaska Constitution. IcL at 4. 
In the court's view, the proposed amendment affected 12 sections within article I of the 
Alaska Constitution. However, the mere number of sections affected was not wholly 
determinative of whether the proposed constitutional change constituted a revision. Instead, 
the court looked not only at the number of sections affected but also the scope of the 
changes. The court concluded that the proposed change was actually a revision because the 
proposed change "would eliminate the independent force and effect of so many provisions 
of the Alaska Constitution with respect to the rights of prisoners that it is beyond the limits 
of the amendatory process of article XIII, section 1 [of the Alaska Constitution]." RL at 5.

In reviewing the proposed constitutional amendment relating to marriage, the Supreme Court 
found that the first sentence of the proposed change constituted an amendment that was 
validly within the amendatory power of the legislature.27 The change was not so expansive 
as to exceed the permissible scope of an amendment. RL at 6. Also, the proposed change 
was "simple to express and understand," related "to only one subject," and did not 
"substantially affect numerous other sections of the constitution." RL The Supreme Court 
struck the second sentence of the marriage amendment on grounds that the sentence was 
surplusage. RL at 6-7. It is not clear from the court's opinion whether the second sentence 
was deleted for any reason related to the issue of amendments and revisions.

The Supreme Court also reviewed a proposed constitutional amendment that changed the 
procedure for redistricting of the Alaska Legislature. Even though the proposed amendment 
expressly made substantive changes to nine sections of article VI, the court found that the 
proposal was indeed an amendment for purposes of the Alaska Constitution and thus was 
within the amendatory power of the legislature. Though the change proposed by the 
amendment "is an important one, it is simple to express and understand. It is complete 
within itself, relates to only one subject, and does not substantially affect numerous other 
sections of the constitution." RL at 7.

DISCUSSION. The court's Preliminary Opinion and Order suggests that the legislature may 
not have the power to propose certain constitutional amendments on subsistence, such as

Representative Joseph Green
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17(...continued)
afforded by this constitution to prisoners convicted of crimes shall be limited to those rights 
and protections, and the extent of those rights and protections, afforded under the 
Constitution of the United States to prisoners convicted of crimes.

27 Legislative Resolve 71, Twentieth Alaska State Legislature, proposed an 
amendment to article I of the Alaska Constitution by adding a new section to read:

Section 25. Marriage. To be valid or recogmV this State, a marriage may exist 
only between one man and one woman. No provision ol tins constitution may be interpreted 
to require the State to recognize or permit marriage between individuals of the same sex.



SJP. 101/HJR 101 which were proposed by the Governor during 1998.3/ For purposes of the 
amendment revision analysis, the critical element of SJR 101/HJR 101 is the fact that the 
proposed amendment changes the "equal access" provisions of the Alaska Constitution 
because it provides for restrictions on access to the subsistence user group. Such an 
amendment may be found to be a constitutional revision and not an amendment, due to the 
number of constitutional provisions that are directly affected by the amendment. A 
subsistence constitutional amendment that established subsistence as the preferred use of fish 
and game without limiting access to the subsistence user group is less likely to be considered 
a revision because the direct effects on other provisions of the constitution probably would 
not be substantial.

The Bess court alluded to both quantitative and qualitative factors in detennining whether 
a particular proposed constitutional change was truly an amendment or a revision. The 

imber of other articles and sections of the constitution that are affected by a proposed 
amendment is an important factor to be considered. It does not seem to be particularly 
relevant to the analysis whether a proposed constitutional change expressly sets out each 
section to be amended or is drafted so as to implicitly change other provisions of the 
constitution. The courts will examine a proposed constitutional change to determine its 
substantive effect on other sections of the constitution to ascertain the quantitative effects of 
the proposed change. See, McFadden v. Jordan, 196 P.2d 787, 799 (Cal. 1948). One 
important issue that the Alaska Supreme Court did not address was how to distinguish 
between a substantive change to the effect or purpose of another section of the constitution 
(which would suggest that the change is a revision) and a variance between the effect or 
puipose of two provisions that can be harmonized without requiring significant change to 
either provision (which would suggest that the proposed change is an amendment).

The subsistence amendment proposed by SJR 101/HJR 101 implicates numerous provisions 
of the Alaska Constitution -- most notably: common use section, art. VIII, sec. 3; no 
exclusive right of fishery clause, art. VIII, sec. 15; uniform application section, art. VIII, sec. 
17; equal rights clause, art. I, sec. 1; due process clause, r rt. I, sec. 7. A competent advocate 
may well demonstrate that additional sections of the constitution, such as freedom of religion 
section, art. I, sec. 4, and disclaimer and agreement section, art. XII, sec. 12, are affected by 
the proposed subsistence amendment.4/
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3/ SJR 101/HJR 101, Twentieth Alaska State Legislature proposed that a new section 
be added to article VIII to read:

Section 19. Subsistence. The legislature may, consistent with the sustained yield 
principle, provide a priority for subsistence uses in the taking of fish and wildlife and other 
renewable natural resources based on place of residence.

4/ The rural subsistence preference that was struck down in the McDowell case is 
very similar to the kind of preference that is to be authorized by SJR 101/HJR 101. 
McDowell v. State, 785 P.2d 1 (Alaska 1989). The rural subsistence preference was found 
to be violative of the equal access provisions of the Alaska Constitution: art. VIII, sec. 3

(continued...)



As the qualitative nature of the changes to be made by a proposed amendment becomes more 
important and has more substantial effects on other constitutional sections, the greater is the 
risk that the proposed amendment is actually a revision. If the effect of the proposed 
amendment is so "far reaching" as to "eliminate the independent force and effect of many 
provisions of the Alaska Constitution" (Id* at 5), then the amendment is also likely to be a 
revision.5'

On the other hand, if the proposed amendment "is simple to express and understand^] is 
complete within itself, relates to only one subject, and does not substantially affect numerous 
other sections of the constitution" (Id* at 7), it is an appropriate use of the amendatory power 
of the legislature.

The court's Preliminary Opinion and Order is insufficient to tell us with any confidence 
whether a proposed subsistence amendment, such as SJR. 101/HJR 101, "substantially 
affects" too many other provisions of the constitution; whether the proposed subsistence
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^(...continued)
(common use), art. VIII, sec. 15 (no exclusive right of fishery), and art. VIII, sec. 17 
(uniform application). The rural subsistence preference was also challenged as violating art. 
I, sec. 1 (equal protection) and art. I, sec. 7 (due process) of the Alaska Constitution. The 
decision in the McDowell case did not address the equal protection and due process issues 
because the rural preference was already found to be unconstitutional under the equal access 
provisions of the constitution. However, one justice who did consider the issue did find that 
the rural preference violated equal protection under art. I, sec. 1 of the Alaska Constitution, 
lu* at 12 -13 (Justice Moore, concurring opinion).

The commercial fisheries limited entry program (AS 16.43) places a restriction on equal 
access to the commercial fisheries of the state. The nature of the limitation on access to 
commercial fishing is analogous to the limitation on access to the subsistence user group 
sought to be authorized by SJR 101/HJR 101. In a series of federal and state cases, limited 
entry into the commercial fisheries was found to be violative of art. VIII, sec. 3 (common 
use) and art. I, sec. 1 (equal protection) of the Alaska Constitution. It was not until a 
constitutional amendment authorizing limited entry was passed by the voters that those 
constitutional provisions were overcome and limited entry became a reality. State v. 
Ostroskv. 667 P.2d 1184, 1188 - 90 (Alaska 1983).

5/ One factor considered significant by the California Supreme Court is whether the 
proposed constitutional change makes "far reaching changes in the nature of [the] basic 
governmental plan . . Raven v. Deukmejian, 801 P.2d 1077, 1087 (Cal. 1990); quoting 
Amador Valley Joint UnionHigh School District v. State Board of Equalization. 5S3 P.2d
1281, (Cal. 1978). If a proposed change altered the allocation of powers among the
branches of government such as pro riding that the interpretation of certain provisions of the 
state constitution were to be controlled by decisions of the United States Supreme Court, 
then the change was found to be a revision. In such cases, even a simple amendment may 
amount to a revision.



amendment is so far reaching as to amount to a constitutional revision; whether the proposed 
subsistence amendment is simply expressed and simple to understand; whether the proposed 
subsistence amendment is complete in itself; or whether the proposed subsistence 
amendment relates to only one subject. Tht . .re's consideration and application of these 
factors to the proposed prisoners' rights, marriage, and redistricting constitutional 
amendments were too conclusory to be helpful guides in analyzing whether SJR 101/HJR 
101 was within the scope of the legislature's amendatory power.

The Department of Law, in its own review of SJR 101/HJR 101 after the preliminary Bess 
decision was issued, acknowledged that the cursory nature of the court's preliminary opinion 
precluded a definitive analysis of the issue. Memorandum to Bruce M. Botelho, Attorney 
General, from James L. Baldwin, Assistant Attorney General, dated October 7, 1998, 
footnote 1. But in spite of the cursory guidance given by the court, the memorandum 
concluded that "[bjased on review of the preliminary opinion in Bess, and the briefing of the 
parties under consideration by the Court, the current status of the law would appear to be that 
the legislature retains the power to validly adopt a resolution similar to SJR 101 (20th Leg. 
1st Spec. Sess.) proposing an amendment to the Alaska Constitution establishing a priority 
for subsistence uses of fish and game." Id. at 5. The optimism of the memorandum that the 
legislature may still retain the power to adopt a subsistence amendment such as SJR 101HJR 
101 is not wholly unreasonable but seems premature in light of the limited guidance 
provided by the court at this time. Even if each of the factors considered by the court in its 
analysis of the amendment/revision issue are viewed from the perspective that is most 
favorable to the power of the legislature to propose a subsistence constitutional amendment 
such as SJR 101/HJR 101, there remains a substantial risk that the court would find SJR 
101/HJR 101 to be a revision and thus outside the scope of the legislature's amendatory 
powers.

The court has stated that it will provide a subsequent opinion at some later time. It can only 
be hoped that the court will amplify upon its decision and set out meaningful standards for 
determining which changes to the constitution are amendments and which are revisions.

CONCLUSION. The Preliminary Opinion and Order of the Alaska Supreme Court in Bess 
v. Ulmer casts doubt upon the extent of the power of the legislature to propose changes to 
the Alaska Constitution. The court's preliminary opinion failed to enunciate adequate 
standards to identify which proposed constitutional changes constitute amendments and 
which constitute revisions. In light of the Bess case, the mere fact that a subsistence 
constitutional amendment, such as SJR 101/HJR 101, expressly or implicitly affects several 
provisions of the constitution in a potentially significant and substantial manner is cause for 
concern as to the power of the legislature to propose such an amendment. Any attempt by 
the legislature to propose such a subsistence constitutional amendment would clearly be 
subject to legal challenge on the ground that it constitutes a constitutional revision. The 
probable outcome of such a challenge cannot be known with any assurance. There is a risk 
that a subsistence constitutional amendment, such as SJR 101/HJR 101, is beyond the 
authority of the legislature to propose and present to the voters for approval. However, the 
risk is not necessarily so great as to preclude the legislature from proposing a subsistence

Representative Joseph Green
December 28,1998
Page 5



constitutional amendment with a reasonable expectation the amendment would survive 
review by the Alaska Supreme Court.

A more definite assessment of the risks of proposing a specific subsistence constitutional 
amendment, or any other amendment, must await further guidance from the Alaska Supreme 
Court. But I suspect that, because of the many fine distinctions that must be drawn as part 
of the amendment/revision analysis, a definite conclusion as to whether a subsistence 
amendment is possible will not be known until a subsistence amendment is actually proposed 
by the legislature and reviewed and passed upon by the court. "Each situation involving the
question of amendment, as contrasted with revision, of the Constitution must be
resolved upon its own facts." McFadden v. Jordan, 196 P.2d 787, 798 (Cal. 1948).

If I may be of further assistance, please advise.

Representative Joseph Green
December 28,1998
Page 6
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Delta Junction considers 
new vote on Greely prison
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The Associated Press 
’ FAIRBANKS — A plan 
that would create a medium- 
security private prison at 
Fort Greely could come up 
for another public vote in De­
cember.

The Delta Junction City 
Council wants more public in­
put before making a final de­
cision on the project.

The prison proposal would 
place an 800-bed prison at the 
Army base, which is being 
downsized by the Pentagon.

Allvest Inc., the 
Anchorage-based halfway 
house company that pro­
posed the prison project, 
would like to have the facility 
up and running by January 
2000.

City clerk Pam Ellis said

the council may talk today 
about scheduling an election, 
although the matter was not 
on its meeting agenda.

Delta Junction residents 
have voted once on the pro­
ject. An advisory vote on the 
prison passed 640-396 in Jan­
uary. But council members 
are talking about a second 
election, sa;, ing residents 
have had more than a year to 
digest the issue.

City Council member John 
Sloan said the accelerated 
pace fueling the last election 
didn’t leave a great deal of 
time for discussion. Until just 
a few days before the vote, 
Allvest was pushing for a De­
cember 1998 opening for the

Please see Page B-2, PRISON

P R I S O N :  D e l t a  J u n c t i o n  w e i g h s  n e w  v o t e
| Continued from Page B-1 j

new prison.
"The council is committed 

to getting as much informa­
tion as possible,” Sloan told the 
Fairbanks Daily News-Miner. 
“At one time, I think, there 
was not that much information 
out there. I think it’s going to 
be a better vote this time.”

Not everyone, however, is 
thrilled with the idea of 
scheduling another election. 
Some residents are circulat­
ing a pro-prison petition to let 
the council know the proposal 
still has strong community

support and should not be de­
layed.

Gail McBride, who started 
the petition drive, said sup­
porters fell silent after the 
vote last year, thinking the 
maticr was decided. While 
the project has lagged, she 
said, other some other Alaska 
communities, including 
Palmer, have stepped for­
ward to compete for the 
prison.

"We want to say this is a 
serious matter,” McBride 
said. "It’s important at this 
point that they stay aggres­
sive and not become passive

about it.”
A new election does have 

the support of prison oppo­
nents, who feel last year’s re­
sults were tainted by confu­
sion and vague last-minute 
promises.

K.L. Kirk, a member of 
Concerned Citizens for Delta 
Junction, which opposes the 
project, said residents did not 
have enough time to evaluate 
the issue before going to the 
polls. In the past year, he 
said, more facts about the 
proposal have emerged, and 
Kirk believes the public is 
better informed.
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Prisoner-rights decision 
tied to subsistence issue
By ROBERT KOWALSKI
Daily News Juneau Bureau

JUNEAU — An unprece­
dented decision by the Alaska 
Supreme Court this fall on 
the issue of prisoner rights is 
adding a new hurdle to the 
state’s efforts to solve a 
seemingly unrelated prob­
lem: its dilemma over man­
agement of subsistence hunt­
ing and fishing.

The court in September re­
moved from the November 
election ballot a proposed 
constitutional amendment 
limiting prisoners’ rights. The 
justices ruled the measure 
was so broad it was a consti­
tutional “revision,” rather 
than an amendment, and such 
a change can occur only 
through a constitutional con­
vention rather than a  vote.

It was the first time the 
court had made such a dis­
tinction in Alaska, legal ex­

perts say. The Legislature 
put the prisoners’ rights 
amendment on the ballot.

Now, some state lawmak­
ers- who oppose a plan to 
amend the Alaska Constitu­
tion to give rural residents 
the first rights to subsistence 
use of fish and wildlife are 
seizing on the court’s prelim­
inary decision in the prison­
ers’ rights case.

The ruling, they say, 
means that even if the Legis­
lature wanted to change the 
constitution on subsistence— 
something lawmakers re­
fused to do despite months of 
debate this year — it may no 
longer have the authority.

“It very likely could be 
that anything you do to solve 
this subsistence issue would 
require a constitutional con

Please see Page C-3,: 
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vention to change our consti­
tution,” said Rep. Joe Green, 
an Anchorage Republican 
and chairman of the House 
Judiciary Committee.

But Green, who will be 
House majority leader when 
the Legislature reconvenes 
next year, added, “We could 
have a difference of opinion 
among learned lawyers.”

The court’s decision came 
as a surprise to many in the 
legal community.

“In our wildest imagina­
tion, we never thought that 
the Alaska Supreme Court 
would adopt the amendment- 
revision dichotomy,” said 
former Alaska Attorney Gen­
eral Charlie Cole, who was a 
member of the task force 
Gov. Tony Knowles appoint­
ed last year to study the sub­
sistence question.

The task force recom­
mended amending the state 
constitution to grant rural 
residents a subsistence hunt­
ing and fishing priority.

Supporters of such a sub­
sistence amendment say the 
impact of the high court’s 
prisoners’ rights riding on the 
subsistence question won’t be 
known until the court issues , 
its full opinion in the case. No 
one is willing to hazard a

guess when that will be.
The Alaska attorney gener­

al's office has concluded the 
Supreme Court’s preliminary 
decision in Bess vs. Ulmer,! 
the prisoners’ rights case,] 
doesn’t necessarily prevent! 
the-Legislature from passing 
a subsistence amendment.

“I’m confident that it’s not j 
a clear case of the subsis-! 
tence amendment only being | 
able to be proposed by a con- i 
stitutional convention," said; 
Jim Baldwin, an assistant at-1 
tomey general who studied - 
the Bess ruling.

Heather Kendall-Miller, 
an Anchorage Native rights 
lawyer, agreed.

Because the state constitu­
tion doesn’t specifically ad­
dress subsistence rights, a 
subsistence amendment 
wouldn’t necessarily be 
viewed by the court as being 
so far-reaching that it consti­
tutes a “revision,” she said.

But George Utermohle, a 
lawyer with the Legislative 
Affairs Agency, said the 
court decision clouds the is­
sue for the Legislature.

Regardless, Gov. Tony 
Knowles plans to ask the Leg­
islature again next year to ap­
prove a subsistence amend­
ment, said his spokesman, 
Bob King.

Knowles had vowed to do
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SUBJECT: Subsistence constitutional amendment in light of Bess v. Ulmer 
(Work Order No. 21-LS0079)

TO:

FROM:

Representative Eldon Mulder

George U te rm o h le ^ ^  
Legislative Counsel

You have asked whether, in light of the Preliminary Opinion and Order issued by the Alaska 
Supreme Court in Bess v. I Jlmer (Supreme Court No. S-08811, S-08812, S-08821, dated 
September 22,1998), the legislature could propose an amendment to the Alaska Constitution 
to provide for a subsi stence preference.

BACKGROUND. In the Dess decision, the Alaska Supreme Court found that the Alaska 
Constitution may be changed by amendment or by revision. A constitutional amendment 
may be proposed by vote of two-thirds of the legislature and take effect after approval by a 
majority of the voters. Article XIII, section I, Constitution of the State of Alaska. A 
constitutional amendment may also be proposed by a constitutional convention and take 
effect after ratification by the voters. Article XIII, section 4, Constitution of the State of 
Alaska. A constitutional revision may only be proposed by a constitutional convention and 
take effect after ratification by the voters. Article XJI, section 4, Constitution of the State 
of Alaska.

The Alaska Supreme Court was not able to precisely identify the difference between a 
constitutional amendment and a constitutional revision except to say that "changes that are 
'few and simple and independent' can be considered amendments, whereas 'sweeping change' 
requires the revision process." Id. at 2 (citations omitted).

In considering whether a proposed constitutional amendment relating to prisoners' rights'7 
was an amendment or a revision, the court took note of the fact that the proposed amendment

17 Legislative Resolve 59, Twentieth Alaska State Legislature, proposed to amend 
Article I of the Alaska Constitution by adding a new section to read:

Section 25. Rights of Prisoners. Notwithstanding any other provision of this 
constitution, the rights and protections, and the extent of those rights and protections, 
afforded by this constitution to prisoners convicted of crimes shall be limited to those rights 
and protections, and the extent of those rights and protections, afforded under the 
Constitution of the United States to prisoners convicted of crimes.
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Prisoner-rights decision 
tied to subsistence issue
By ROBERT KOWALSKI
Daily News Juneau Bureau

JUNEAU — An unprece­
dented decision by the Alaska 
Supreme Court this f all on 
the issue of prisoner rights is 
adding a new hurdle to the 
state’s efforts to solve a 
seemingly unrelated prob­
lem: its dilemma over man­
agement of subsistence hunt­
ing and fishing.

The court in September re­
moved from the November 
election ballot a proposed 
constitutional amendment 
limiting prisoners’ rights. The 
justices ruled the measure 
was so broad it was a consti­
tutional ‘‘revision,” rather 
than an amendment, and such 
a change can occur only 
through a constitutional con­
vention rather than a  vote.

It was the first time the 
court had made such a dis­
tinction in Alaska, legal ex­

perts say. The Legislature . 
put the prisoners’ rights > 
amendment on the ballot.

Now, some state lawmak­
ers- who oppose a plan to ; 
amend the Alaska Constitu­
tion to give rural residents ' 
the first rights to subsistence 
use of fish and wildlife are 
seizing on the ourt’s prelim­
inary decision in the prison­
ers’ rights case.

The ruling, they say, 
means that even if the Legis- c 
lature wanted to change the ■■ 
constitution on subsistence— /  
something lawmakers re -" 
fused to do despite months of , 
debate this year — it may no 
longer have the authority.

“It very likely could be s' 
that anything you do to solve 
this subsistence issue would 
require a constitutional con-V
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vention to change our consti­
tution,” sr Id Rep. Joe Green, 
an Anchorage Republican 
and chairman of the House 
Judiciary Committee.

But Green, who will be 
House majority leader when 
the Legislature reconvenes 
next year, added, “We could 
haV'.j a difference of opinion 
among learned lawyers."

The court’s decision came 
as a surprise to many in the 
legal community.

“In our wildest imagina­
tion, we never thought that 
the Alaska Supreme Court 
would adopt the amendment- 
revision dichotomy," said 
former Alaska Attorney Gen­
eral Charlie Cole, who was a 
member of the task force 
Gov. Tony Knowles appoint­
ed last year to study the sub­
sistence question.

The task force recom­
mended amending the state 
constitution to grant rural 
residents a subsistence hunt­
ing and fishing priority.

Supporters of such a sub­
sistence amendment say the 
impact of the high court’s 
prisoners’ rights ruling on the 
subsistence question won’t be 
known until the court issues , 
its full opinion in the case. No 
one is willing to hazard a

guess when that will be.
The Alaska attorney gener­

al’s office has concluded tha 
Supreme Court’s preliminary 
decision in Bess vs. Ulmer, j 
the prisoners’ rights case,! 
doesn’t necessarily prevent! 
the Legislature from passing 
a subsistence amendment.

“I’m confident tliat it’s not j 
a clear case of the subsis-! 
tence amendment only being! 
able to be proposed by a con- i 
stitutional convention," smdj 
Jim Baldwin, an assistant at-1 
tomey general who studied 
the Bess ruling.

Heather Kendall-Miller, 
an Anchorage Native rights 
lawyer, agreed.

Because the state constitu­
tion doesn't specifically ad­
dress subsistence rights, a 
subsistence amendment 
wouldn’t necessarily be 
viewed by the court as being 
so far-reaching that it consti­
tutes a “revision,” she said.

But George Utermohle, a 
lawyer with the Legislative 
Affairs Agency, said the 
court decision clouds the is­
sue for the Legislature.

Regardless, Gov. Tony 
Knowles plans to ask the Leg­
islature again next year to ap­
prove a subsistence amend­
ment, said his spokesman, 
Bob King.

Knowles had vowed to do
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Legislators see link to court decision on prisoners’ rights move
so after the Legislature failed 
to approve the amendment in 

i two special sessions this 
'* year. Other possible parts of 

the solution, such as chances 
. to state law, are still being 
I discussed, King said, 
i Rep. Ethan Berkowitz, an 
1 Anchorage Democrat who 
! supports a subsistence 

amendment, doesn’t think the 
Supreme Court’s decision on 
prisoners' rights should stand 
in the way of a subsistence fix.

He said amendment oppo­
nents are grasping at straws 
by citing the ruling.

“It seems to me there’s a 
big distinction between pris­
oners’ rights, which had uni­
versal constitutional implica­
tions, and subsistence,” 
Berkowitz sjtd. •

At the least, questions the 
Supreme Court raised about 
what is and isn’t a constitu­
tional amendment have made 
the already muddled subsis­
tence problem even more 
murky, lawmakers and inter­
ests on both sides subsistence 
issue agree.

“It’s going to have an im­
pact, whether it’s based in 
law or emotion,” Berkowitz 
said.

The dilemma the state 
faces centers on a conflict be­
tween its constitution’s guar­
antee of equal access to Alas­

ka resources and a federal re­
quirement that rural resi­
dents have first rights to sub­
sistence fish and wildlife.

That rural priority is re­
quired by the Alaska National 
Interest Lands Conservation 
Act.

The issue is emotionally 
charged and has been bitterly 
fought. It cuts across a wide 
swath of differing interests, 
from those of commercial 
and sport fishing to the nutri­
tional and cultural uses of 
fish and game by Alaska Na­
tives.

It’s also been framed as a 
power struggle between 
Alaska and Washington, D.C.

Earlier this year, the state 
was working on the assump­
tion that it had until Dec. 1 to 
resolve the conflict or lose 
management of subsistence 
fishing to the federal govern­
ment. i *

Then, last month, Con­
gress threw the issue up in 
the air again when it agreed 
to postpone the federal 
takeover deadline until next 
October.

That angered Alaska Na­
tives and some, like Cole, who 
had told the Legislature in no 
uncertain terms that it must 
act this year because the dead­
line wouldn’t change again. 
Congress had extended the

moratorium three prior times.
The Supreme Court’s pris­

oners’ rights decision now is 
adding yet another layer of 
uncertainty.

The decision actually 
stemmed from a dispute that 
had nothing to do directly 
• with hunting, fishing or pris­
oners’ rights.

It grew out of a challenge 
lawyers filed against another 
measure on the November 
election ballot, an amend­
ment banning same-sex mar­
riage in Alaska.

The court let the same-sex 
marriage amendment remain 
on the ballot, and voters ap­
proved it. But the decision re­
moved the prisoners’ rights 
measure from the election.

The ruling is being dis­
cussed now as the Legisla­
ture is about to begin a new 
session in January.

Rep. Green- has scheduled 
a hearing of the Judiciary 
Committee for the first week 
of January to study the sub­
sistence implications of the 
prisoners’ rights ruling. .

But some think Congress’ 
decision to postpone federal 
takeover again and U.S. Inte­
rior Secretary Bruce Bab­
bitt’s willingness to accept 
the new moratorium may be 
bigger factors next year in 
the subsistence debate.

Cole wonders if there’s 
still any real impetus for the 
Legislature to a c t .

“I believe that it will be 
very, very difficult to resolve 
this issue in the next legisla­
tive session,” Cole said. 
“Those in the Legislature 
who opposed the task force 
proposal will claim that they 
were correct in their con­
tention that another morato­
rium could be obtained.” 

Kendall-Miller predicted 
that without the threat of a 
solid deadline, the new Legis­
lature won’t approve a sub­
sistence amendment.

“The (Interior) secretary 
had promised numerous 
times that the third moratori­
um was the last He betrayed 
the Native community,” she 
said. “That was the hammer 
that was hanging over the 
Legislature.”

The real battleground now, 
Kendall-Miller said, will like­
ly be in Congress. She pre­
dicted there will be efforts 
made to change the federal 
requirements for a rural sub­
sistence priority.

“Where to now is to main­
tain the integrity;of ANIL- 
CA,” she said. ■?

□ Reporter Robert Kowalski can be 
reached at rkowaiakiOadncom.
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SUBJECT: Subsistence constitutional amendment in light of Bess v. Ulmer 
(Work Order No. 21-LS0079)

TO:

FROM:

Representative Eldon M"Mer

George U te rm o h le^ ^  
Legislative Counsel

You have asked whether, in light of the Preliminary Opinion and Order issued by the Alaska 
Supreme Court in Bess v. TJImer (Supreme Court No. S-08811, S-08812, S-08821, dated 
September 22,1998), the legislature could propose an amendment to the Alaska Constitution 
to provide for a subsistence preference.

BACKGROUND. In the Ress decision, the Alaska Supreme Court found that the Alaska 
Constitution may be changed by amendment or by revision. A constitutional amendment 
may be proposed by vole of two-thirds of the legislature and take effect after approval by a 
majority of the voters. Article XIII, section 1, Constitution of the State of Alaska. A 
constitutional amendment may also be proposed by a constitutional convention and take 
effect after ratification by the voters. Article XIII, section 4, Constitution of the State of 
Alaska. A constitutional revision may only be proposed by a constitutional convention and 
take effect after ratification by the voters. Article XIII, section 4, Constitution of the State 
of Alaska.

The Alaska Supreme Court was not able to precisely identify the difference between a 
constitutional amendment and a constitutional revision except to say that "changes that are 
'few and simple and independent' can be considered amendments, whereas 'sweeping change' 
requires the revision process." Id* at 2 (citations omitted).

In considering whether a proposed constitutional amendment relating to prisoners' rights" 
was an amendment or a revision, the court took note of the fact that the proposed amendment

17 Legislative Resolve 59, Twentieth Alaska State Legislature, proposed to amend 
Article I of the Alaska Constitution by adding a new section to read:

Section 25. Rights of Prisoners. Notwithstanding any other provision of this 
constitution, the rights and protections, and the extent of those rights and protections, 
afforded by this constitution to prisoners convicted of crimes shall be limited to those rights 
and protections, and the extent o f those rights and protections, afforded under the 
Constitution of the United States to prisoners convicted of crimes.



"actually or potentially affected" numerous provisions o f the Alaska Constitution. In the 
court's view, the proposed amendment affected 12 sections of the Alaska Constitution. 
However, the mere number of sections affected was not wholly determinative of whether the 
proposed amendment constituted a revision. Instead, the court looked not only at the number 
of sections affected but also the scope of the changes. The court concluded that the proposed 
amendment was actually a revision because the amendment "would eliminate the 
independent force and effect of so many provisions of the Alaska Constitution with respect 
to the rights of prisoners that it is beyond the limits of the amendatory process of article XIII, 
L. ction 1 [of the Alaska Constitution]." Id* at 5.

In reviewing a proposed constitutional amendment relating to marriage, the Supreme Court 
found that the first sentence of the proposed change constituted an amendment that was 
validly within the amendatory power of the legislature.27 The change was not so broad in 
scope as to exceed the permissible scope of an amendment. Id* at 6. Also, the proposed 
change was "simple to express and understand," related "to only one subject," and did not 
"substantially affect numerous other sections of the constitution." Id*

The Supreme Court also reviewed a proposed constitutional amendment that changed the 
procedure for apportionment of House and Senate districts of the Alaska Legislature. The 
court found that the proposed amendment was indeed an amendment for purposes of the 
Alaska Constitution and thus was within the amendatory power of the legislature. Though 
the change proposed by the amendment "is an important one, it is simple to express and 
understand. It is complete within itself, relates to only one subject, and does not 
substantially affect numerous other sections of the constitution." Id* at 7.

DISCUSSION. The court's Preliminary Opinion and Order suggests that the legislature may 
not have the power to propose a constitutional amendment on subsistence, such as those 
proposed by the governor in recent years.37 Such amendments may be found to be 
constitutional revisions and not amendments. The proposed subsistence amendments offered

Representative Eldon Mulder
September 25, 1998
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27 Legislative Resolve 71, Twentieth Alaska State Legislature, proposed an 
amendment to article I of the Alaska Constitution by adding a new section to read:

Section 25. Marriage. To be valid or recognized in this State, a marriage may exist 
only between one man and one woman. No provision of this constitution may be interpreted 
to require the State to recognize or permit marriage between individuals of the same sex.

The Supreme Court struck the second sentence of this amendment on grounds that were not 
related to the issue of amendments or revisions. Id* at 6-7.

37 HJR 101, Twentieth Alaska State Legislature, is an example of the proposed 
amendments that arc at issue here. HJR 101 was introduced at the request of the governor 
and proposed that a new section be added to article VIII to read:

Section 19. Subsistence. The legislature may, consistent with the sustained yield 
principle, provide a priority for subsistence uses in the taking of fish and wildlife and other 
renewable natural resources based on place of residence.



\
by the governor implicated numerous provisions of the Alaska Constitution -- most notably: 
common use section, article VIII, section 3; no exclusive right of fishery clause, article VIII, 
section 15; uniform application section, article VIII, section 17; equal rights clause, article 
I, section 1; due process clause, article I, section 7. A zealous advocate may well find 
additional sections of the constitution that are affected by the proposed subsistence 
amendment.

The number of other articles and sections of the constitution that are affected by a proposed 
amendment seems to be an important factor to be considered in determining whether an 
amendment is, in actuality, a revision, but other factors are also considered. The nature of 
the effect of the change on those other constitutional sections must be substantial. The 
change to be made by the proposed amendment must be important. Also, if the effect of the 
proposed amendment is "far reaching" as to "eliminate the independent force and effect of 
many provisions of the Alaska Constitution" (Id. at 5), then the amendment is likely to 
exceed the power of the legislature to propose amendments to the constitution.

On the other hand, if the proposed amendment "is simple to express and understand[,] is 
complete within itself, relates to only one subject, and does not substantially affect numerous 
other sections of the constitution" (Id* at 7), it is an appropriate use of the amendatory power 
of the legislature.

The court's Preliminary Opinion and Order is insufficient to tell us with any certainty 
whether a proposed subsistence amendment "substantially affects" too many other provisions 
of the constitution; whether the proposed subsistence amendment is so far reaclu'ng as to 
amount to a constitutional revision; whether the proposed subsistence amendment is simply 
expressed and simple to understand; whether the proposed subsistence amendment is 
complete in itself; or whether the proposed subsistence amendment relates to only one 
subject. The court's considetation and application of these factors to the proposed prisoners' 
rights, marriage, and reapportionment constitutional amendments were too conclusory to be 
helpful guides in analyzing whether a proposed subsistence amendment was within the scope 
of the legislature's amendatory power.

The court has stated that it will provide a subsequent opinion at some later time. It can only 
be hoped that the court will amplify upon its decision and set out meaningful standards for 
determining what kinds of changes the legislature may validly propose to the Alaska 
Constitution.

CONCLUSION. The Preliminary Opinion and Order of the Alaska Supreme Court in Hess 
v. Ulmer casts doubt upon the power of the legislature to propose changes to the Alaska 
Constitution because the court failed to enunciate standards to identify which constitutional 
changes constitute amendments and which constitute revisions. In light of the Hess case, the 
mere fact that a subsistence constitutional amendment, such as those proposed by the 
governor, affects several provisions of the constitution is cause for concern as to the power 
of the legislature to propose such an amendment. Any attempt by the legislature to propose 
such a subsistence constitutional amendment would clearly be subject to legal challenge on
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the ground that it constitutes a constitutional revision. Tlie probable outcome of such a 
challenge cannot be known with any assurance but there is a risk that such a constitutional 
amendment is beyond the authority of the legislature to propose and present to the voters for 
approval.

A more definite assessment of the risks of proposing a subsistence constitutional amendment, 
or any other amendment, must await further guidance from the Alaska Supreme Court.

If I may be of further assistance, please advise.

.. <" Representative Eldon Mulder
September 25, 1998
Page 4 •
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In the Supreme Court of the State of Alaska

Howard Bess, et al.. Elizabeth Dodd, et al., 
and The Alaska State Legislature,

Appellants.
v.

Fran Ulmer and State of Alaska,

Appellees.

Trial Court Case n 3AN-98-07776 Cl 
3AN-98-07972 Cl 
3 AN-98-08114 Cl

Before: Matthews. Chief Justice, Compton. Eastaugh, Fabe, and Brvner. Justices.

DISCUSSION

1. Challenged in this case are three ballot propi ;sitions to amend the Alaska Constitution 

which by legislative resolve are to be placed before tire voters in the November 1998 general 

election. The superior court granted summary judgment in favor of the State defendants and the 

Legislative Council and entered final judgment on September 8, 1998. Because of the immediate 

need to decide what the general election ballot shall contain we granted expedited consideration. 

For the reasons set forth below we conclude that (1) Legislative Resolve No. 59 (relating to 

prisoners' rights) may not appear on the ballot. (2) Legislative Resolve No. 71 (limiting marriage) 

may appear on the ballot, but the second sentence of the proposed amendment should be deleted, and 

(3) Legislative Resolve No. 74 (relating to reapportionment) may appear on the ballot.

2. The Alaska Constitution recognizes two types of constitutional change. The 

constitution may be amended or it may be revised.

Ordered wot
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a. Amendment. There are two methods of amendment. The method relevant 

here is by legislative proposition which is passed by two-thirds of the members o f each legislative 

house and adopted by a majority of the voters. Alaska Const, art. XIII, § 1 A constitutional 

convention may also propose amendments. These become effective if they are ratified by the voters. 

Alaska Const, art. XIII, § 4.

b. Revision. There is one method of revision. The constitution may be revised 

only by a constitutional convention ratified by the voters. Alaska Const, art. XIII. § 4.

3. All three ballot propositions are challenged on the ground that they are inappropriate 

as amendments under article XIII, section 1 of the Alaska Constitution. Appellants argue that the 

changes the propositions seek to accomplish can only be effected, if at all, by the constitutional 

process of revision.

4. Case law is evidently unanimous in support of the view that there is a distinction of 

substance between the concepts of amendment and revision and that some proposed constitutional 

changes can only be accomplished by revision. McFadden v. Jordan. 196 P.2d 787 (Cal. 1948); 

Rivera-Cruz v. Grav. 104 So. 2d 501 (Fla. 1958). The proceedings of the Alaska Constitutional 

Convention indicate that the framers of our constitution were in accord with this view. 2 

Proceedings of the Alaska Constitutional Convention 1247. 1251. 1275 (January 5, 1956).

5. The line between changes which are permissible as amendments and those which 

must necessarily be revisions cannot be drawn with precision. In general, changes which are "few 

and simple and independent" can be considered amendments, whereas "sweeping change" requires 

the revision process. See Alabama v. Manlev. 441 So. 2d 864.879 (Ala. 19831: Jackman v. Boding 

205 A.2d 713. 725 (N.J. 1964). both quoting sections from Judge John A. Jameson. A Treatise on
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