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tax due, which the licensee shall retain to cover the expense of accounting and filing

the return.
* Sec. 7. CONDITIONAL EFFECT OF CERTAIN SECTIONS. Sections 3 and 4 of this

Act take effect only if

(1) a court enters a final judgment that the amendment made to
AS 43.50.090(a) by sec. 2 of this Act changing the rate of taxation on cigarettes violates the
prohibition set out in art. IX, sec. 7, Constitution of the State of Alaska, against dedication of
the proceeds of a state tax or license; and

(2) either the time for appeal of that judgment expires or, if an appeal is taken,
the court enters a final order on appeal that AS 43.50.090(a), as amended by sec. 2 of this
Act, violates art. IX, sec. 7, Constitution of the State of Alaska.

* Sec. 8. RETROACTIVITY. Ifsecs. 3 and 4 of this Act take effect under sec. 7 of this
Act, then the amendments to AS 43.50.090(a) and 43.50.190(a) made by secs. 3 and 4 of this
Act are retroactive to the effective date of this section and 35.5 mills per cigarette of the tax
levied under AS 43.50.090(a), as amended by sec. 2 of this Act, for cigarettes sold on or after
the effective date of this section shall be credited to the tax levied under AS 43.50.190(a), as
amended by sec. 4 of this Act.

* Sec. 9. Sections 1, 2, 5, 6, and 8 of this Act take effect October 1, 1997.

* Sec. 10. If secs. 3 and 4 of this Act take effect under sec. 7 of this Act, they take effect
on the later of (1) the date a court enters a final judgment that the amendment made to
AS 43.50.090(a) by sec. 2 of this Act changing the rate of taxation on cigarettes violates the
prohibition set out in art. IX, sec. 7, Constitution of the State of Alaska, against dedication of
the proceeds of a state tax or license, and (2) the expiration of any time for appeal of that
judgment, or upon entry of a final order on the appeal that AS 43.50.090(a), as amended by
sec. 2 of this Act, violates art. IX, sec. 7, Constitution of the State of Alaska. The attorney

general shall promptly notify the lieutenant governor and the revisor of statutes of a judgment

described in this section.

-3- HCS CSSB 13(HES)
New Text Underlined [DELETED TEXT BRACKETED]
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AMENDMENT

OFFERED IN THE HOUSE
TO: CSSB 13(RLS)

Page 1, line 10, following "education;":

Insert "and"

Page 1, line 13
Delete and"

Insert

Page I, line 14, through page 2, line 5:

Delete all material.

Page 3, lines 9 - 23:

Delete all material.

Renumber the following bill sections accordingly.

Page 4, line 2:
Delete "sec. 9"

Insert "sec. 7"

Page 4, line 8:
Delete "5 - 8, and 10"
Insert "5, 6, and 8"

Page 4, line 9:

Delete "sec. 9"

0-LS0159VT.7
Chenoweth
4/22/97
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CSSB 13(FIN) Increase Tobacco Taxes

Mills Gents Net
Per Per Change:
Description Cigarette Pack New-Old
Existing Statutes
OLD Tax on Cigarettes:
School Fund 2.5 $.05 -0-
Excise Tax to General Fund 12.0 $.24 -0-
Additional Education/Enforcement 0 0 -0r
Total amount collected 145 $0.29 -0-

Deduction for Administrative Expense: One (1) percent of tax due.

New Statute: IF Section 2 is effective:
NEW Tax on Cigarettes:

School Fund 38.0 $0.76 $0.71
Excise Tax to General Fund 12.0 $0.24 AT
Total amount collected 50.0 $1.00 $0.71

Deduction for Administrative Expense: Four tenths of One (1) percent.

New Statute: IF Sections 3 and 4 are effective:
NEW Tax on Cigarettes:

School Fund 2.5 $.05 -0 -
Excise Tax to General Fund 47.5 $0.95 $0.71
Total amount collected 50.0 $1.00 $0.71

Deduction for Administrative Expense: Four tenths of One (1) percent.

New Statute: Sections 5. 6:

Tax on OTHER tobacco products:
OLD: Existing statutes 25 percent of the wholesale price

NEW: CSSB 13(FIN) 75 percent of the wholesale price

Additional support for Education and enforcement, by appropriation.
Deduction for Administrative Expense: Four tenths of One (1) percent.

NOTE: Each one mill per cigarette equals two cents per pack.

Submitted by Sen. Bert Sharp
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SENATOR FAIRBANKS
BERT SHARP DENALI BANK BUILDING
119 N. CUSHMAN, SUITE 201
DISTRICT P FAIRBANKS, ALASKA 99701
(907) 452-7885/7806
CO-CHAIRMAN FAX (907) 456-4221
SENATE FINANCE COMMITTEE
SESSION ADDRESS:
MEMBER STATE CAPITOL, ROOM 516
RESOURCE COMMITTEE JUNEAU, ALASKA 99801-1182

(907) 465-3004/4921
FAX (907) 465-2070

Acnntc

SPONSOR STATEMENT
CSSB-13(RLS) INCREASE TOBACCO TAX

SPONSORED BY: SENATOR BERT SHARP
This bill is a an education bill, a health bill and a revenue bill.

Section 1. details the legislative intent and purpose of the bill.
Section 1, items (1) and (2), starting on line 6, directs the cigarette
tax be deposited to the existing "dedicated school fund*1 and can onlj
be wused for rehabilitation, construction and repair of the state's

school facilities per AS 43.50.140.

Item (3), page 1, lines 12-14 and page 2, lines 1-3, states
legislative intent, "subject to appropriation,” that the new
tobacco tax revenue be wused for the establishment and
maintenance of an aggressive anti-tobacco campaign targeting
children and also to establish and maintain a program of pass
through grants to municipalities for programs to detect and
prosecute those who sell or supply tobacco products to children

Sections 3 and 4. increases the tax on each cigarette by .71 cents
per pack.

Section 5. increases the excise tax on tobacco products (non-
cigarettes) from 25% of wholesale value to 75% of wholesale

value.

Section 6. amends AS 43.50.330(b) to change the percentage the
licensee deducts to cover accounting and filing expenses from
one percent to four-tenths of one percent.

REPRESENTING
GOLDEN HEART
OF ALASKA

SPONSOR STATEMENT



Section 7 amends AS 43.50.350 to bring the statute into line with
legislative intent. The new CS revises AS 43.50.350 (Disposition
of proceeds) and is expanded to cover the use of proceeds for
criminal prosecutions involving the sales of tobacco products to
persons under the age of 19, per the intent stated in this

legislation.

Sections 9. 11 and 12. sets varying conditions and effective
dates depending on any possible court decisions.

Section 10. allows for a retroactive fall-back clause to
accommodate any court ordered changes.

The accompanying fiscal note analysis breaks the estimated
revenue from cigarettes and that from other tobacco products,
because of the constitutional constraints and proposed different

uses. These amounts would represent a significant portion of
the $66 million of new revenue that we have committed to raise
in FY'98 per our long range fiscal plan. I urge your

consideration of the several positive public policy elements of
this proposal and the strong public support of this action

statewide.
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
130 Seward Street. Su te 4C

FAX (907) 465-2029
Mail Stop 3101 Juneau. Alaska 99SC-21C

MEMORANDUM January 16, 1997

SUBJECT: Senate Bill 13, increasing taxes on cigarettes and tobacco products --
sectional analysis. (Work Order No. 20-LS0159\F)

TO: Senator Bert Sharp
ATTN: Larry Stevens

FROM: Jack Chen
Legislativ<

Senate Bill 13 proposes increases to state-imposed taxes on cigarettes and tobacco products.

Bill section 2: The bill section increases the tax on cigarettes and, because the change is
made to the rate ofa tax that is dedicated, would have the effect of providing for the deposit
of the increase into the "School Fund,” AS 43.50.140. The increase in the per cigan te tax
would be set at 52 1/2 mills, a 50 mill rate increase, or an increase of S1.00 per pack (50
mills x 20 cigarettes per pack = 1000 mills or $1.00) from the current cigarette tax levy.

Bill section 3: Whether the rate imposed in a dedicated tax may be changed without
destroying the dedication is debatable. In the event the courts are asked to decide the
question and determine that the dedication is destroyed, this bill section is included to restore
the current rate oftax for the component that is dedicated for inclusion in the School Fund.

Bill section 4: This is a contingent amendment. In the event the changes set out in bill
section 1 are found to destroy the dedication, the tax rate changes are made to current
AS 43.50.190(a), a provision that imposes a further tax on cigarettes and that, because the
proceeds are not dedicated, adds the increased revenue to the state general fund.

Bill section 5: The amendment proposed would increase the excise tax on tobacco products
other than cigarettes from its current 25 percent of the product's wholesale price to 100

percent of the wholesale price.

Bill section 6: This bill section spells out the contingency under which certain of the earlier
bill sections are to take effect. They are to be given effect only if a court determines that

fISI
SECTIONAL ANALYSIS
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changing the rate of taxation on cigarettes destroys the dedication of tax revenue deiived
from the cigarette tax.

Bill section 1: This is an uncodified section that summarizes the bill's general purposes.
Note that, ifa rate change to a dedicated tax destroys the dedication, paragraph (2) expresses
a legislative intent that the ongoing increased tax rate would be available in the general fund
for expenditure "for state support of elementary and secondary education.” For the tobacco
tax change, paragraph (3) expresses a legislative intent that the ongoing increased tax rate
would be available in the general fund for expenditure for the public health and public safety
program purposes there identified. Setting in place the objectives identified in paragraphs

(2) and (3) requires further implementing legislation.

Bill sections 7 and 8 are effective date provisions. Key tax change provisions are to take
effect October 1, 1997; other provisions take effect on the date that contingency identified

in bill section 6 occurs.

If the bill presents questions, please contact me.

JBC.pl
97-010.pIm
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DEPARTMENT OF LAW PLONE  <S0)200 5)00

KEY BANK BUILDING
100 CUSHMAN ST.. SUITE -100

OFFICE OF THEATTORNEY GENERAL Fairbanks. alaska 9970145-4
PHONE  1907j451-281'
FAX (907)451-2846

SONEAY ALARKAHE D800 ~
February 4, 1997 PHONE  (907)465-3600
FAX (907)465-6735

Honorable Bert Sharp
Senator

State Capitoi Rm. 514
Juneau, Alaska 99801-1182

Re: Senate Bill 13 (relating to taxes on cigarettes
and other tobacco products)

Dear Senator Sharp:

At the request of Pat Pourchot, we have reviewed SB 13. We are concerned about
the prospects for litigation involving the power of the legislature to increase the tobacco tax levied
under AS 43.50.090. The proceeds of a tax levied under AS 43.50.090 may be dedicated, because
the dedication was in effect before statehood. If you are prepared to assume the risk of a challenge
to the validity of this tax increase, you may wish to consider an amendment intended to make certain
that tax receipts collected during the pendency of a court challenge are not lost to the state treasury
if the appellants prevail. Under the bill as currently drafted, effective October 1997, the rate of the
tax dedicated since before statehood (hereinafter the "primary tax") is increased.1 The bill also levies
an alternate tax with the proceeds deposited in the general fund to take effect if a court decides that
the amendment to the primary tax violates the dedicated fund prohibition.2

It is likely that a taxpayer will protest levy of the primary tax, and sue to recover a
refund of any tax paid. The claim for a refund would be based on the theory that the legislature
lacked the power to increase the primary tax rate, to a dedicated fund.-" Because the alternate tax is
not made retroactive, a taxpayer could receive a complete refund of the primary tax, and the
alternative tax would not take effect until the date of the final unappealable appellate court decision.
Even if the tax increase is promptly protested after enactment, the date of a final unappealable
appellate court decision may be as long as two tax years after the primary tax is first levied. As
currently drafted, the alternative tax is levied prospectively only, to remedy the possibility of losing
perhaps two years of increased tax revenues, it would be prudent to make the alternate tax retroactive

1 Sec. 2 of SB 13.

2 Sec. 3, 4, and 6 of SB 13.

In our 1959 opinion, we declared that any attempt to change the rate of dedication is "a
nullity.” 1959 Opinion of the Attorney General No. 7 at p. 5.

DEPARTMENT OF LAW COMMENTS
TWH
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Hon. Bert Sharp February 4, 1997

Page 2
to October 1997, and to further provide that any tax increase paid under the primaiy tax may be taken
as a credit against the retroactive alternate tax. This would protect against possible double taxation.

Thank-you for the opportunity to comment on this bill.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Limes L. Baldwin
Assistant Attorney General

JLBrclh

cC: Pat Pourchot
Legislative Director
Office of the Governor

Elmer Lindstrom

Special Assistant

Office of the Commissioner
Department of Health & Social Services



IbBACco Taxes § 43.50.140

4360100 Unlicensed possession or sale, (a) [Repealed, § 45 ch 113 SLA

U 'I(Repealed, § 3 ch 166 SLA 1976.1
[Repealed, § 45 ch 113 SLA 1980.]

H A person or licensee who is in control or possession of cigarettes contrary to AS
-0 010 — 43.50.180, or who offers to sell or dispose of cigarettes to others for the
ose of resale without being licensed to do so is considered to have possession of the
Ararettes as a consumer and is personally liable for the tax, plus a penalty of 100 per

@) [Repealed, § 45 ch 113 SLA. 1980.1 (§ 12 ch 187 SLA 1955; am § 4 ch 47 SLA 1964;
A §3ch 166 SLA 1976; am § 45 ch 113 SLA 1980)

Cro*« references. — For present provisions con-
imiDg civil peaces, see AS 43.05.220.

Sec. 43.50.110. Taxpayers remedies. [Repealed, § 3 ch 166 SLA 1976. For current law,
seeAS 43.05.240.1

Sec. 43.50.120. Lien. [Repealed, § 4 ch 94 SLA 1976. For current law, see AS
43.10.035.1

Sec. 45.50.130. Uccords. (a) Alicensee shall keep a complete and accurate record of
all cigarettes manufactured, purchased, or acquired. The records, except in the case ofa
manufacturer, mustinclude a written statement containing the name and address ofthe
seller and the purchaser, the date of delivery, the quantity of cigarettes, the trade name
and brand, and the price paid for each brand ofcigarettes purchased. The licensee shall
keep such other records as the department prescribes. All statements and records
required by this section shall be in the form prescribed by the department, shall be
preserved for three years, and shall be offered for inspection upon demand by the
department.

(b) A licensee majr not issue or accept a written statement that falsely indicates the
name of the customer, the type of merchandise, the price, the discounts, or the terms of
sale.

(c) Where an invoice i3 given or accepted by a licensee
(1) a statement that makes the invoice a false record of the transaction may not be

inserted in the invoice; and
(2) a statement that should be included in the invoice may not be omitted from the
invoice if the invoice does not reflect the transaction involved without the statement.
(d) An invoice for the sale of cigarettes given or accepted by a licensee under AS
43.50.010 — 43.50.180 must state whether the tax imposed by AS 43.50.010 — 43.50.180

has been paid. (§ 15 ch 187 SLA 1955)

Sec. 43.50.140. Disposition ofproceeds. The proceeds derived from the payment of
taxes, fees, and penalties under AS 43.50.010 — 43.50.180, and the license fees received
by the department shall be paid into a otate fund entitled “School Fund,” and shall be
used exclusively to rehabilitate, construct, and repair the state’ school facilities, and for
costs of insurance on buildings comprising school facilities during the rehabilitation,
construction, and repair, and fbr the life ofthe buildings. (§ 16 ch 187 SLA 1955)

Opinions of attorney general. — In order to  and major repair projects, the law requires that ex-

pendituree from such funds be made only after study

insure that tobacco tax funds are used most effectively
in being a part of mgjor rehabilitation, construction and concurrence by the city school board, the dty

STATUTES
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§ 43.50.330 Revenue and Taxation 412

(e) The department may renew a license issued under thiB section for a fee of $5¢
(f) The department may suspend or revoke a license issued under this section if
licensee violates a provision of AS 43.50.300 — 43.50.390 or a regulation adopted und”r

AS 43.60.370. .

(g) Alicense required, by this section is in addition to any other license required by law
exceptthat a person who is licensed under AS 43.50.010 — 43.50.180 is exempt from th*
licensing requirements of this section.

(h) Alicense issued under this section is not assignable or transferable, except that in
the case of death, bankruptcy, receivership, or incompetency of the licensee, or if the
business ofthe licensee is transferred to another by operation oflaw, the department may
extend the license for a limited time to the executor, administrator, trustee, receiver, or

the transferee. (8 4 ch 125 SLA 1988)

Sec. 43.50.330. Returns, (a) On or before the last day of each calendar month, a
licensee shall file a return with the department. The return must state the number or
amount oftobacco products sold by the licensee during the preceding calendar month, the
selling price of the tobacco products, and the amount of tax imposed on the tobacco

products.
(b) The licensee shall remit with the return the tax due under AS 43.50.300 for the

month covered by the return, after deducting one percent of the tax due, which the
licensee shall retain to cover the expense ofaccounting and filing the return. (§ 4 ch 125

SLA 1988)

Sec. 43.50.340. Records. Alicensee shall keep a complete and accurate record ofall
tobacco products ofthe licensee subject to the tax, including purchase prices, sales prices,
the names and addresses of the sellers and the purchasers, the dates of delivery, the
quantities oftobacco products, and the trade names and brands. Statements and records
required by this section must be in the form prescribed by the department, preserved for
three years, and available for inspection upon demand by the department. (8 4 ch 125

SLA 1988)

Sec. 43.50.350. Disposition ofproceeds. The tax collected by the department shall
be deposited in the general fund. The annual estimated balance in the « count
maintained by the commissioner ofadministration under AS 37.05.142 may be used by
the legislature to make appropriations for health care, health research, health promotion,

health education programs. (§8 4 ch 125 SLA 1988; am § 17 ch 90 SLA 1991)---—---

— The 1991 amendment, serted “maintained by the commissioner of adminis-

effective July 3, 1991, deleted the former second tration under AS 37.05.142.”
sentence, and, in the present second sentence, in-

Sec. 43.50.360. Annual report. [Repealed, § 35 ch 126 SLA 1994.]

Sec. 43.50.370. Regulations. The department shall adopt under the Administrative
Procedure Act (AS 44.62) reasonable regulations that it considers necessaiy to carry out
the provisions of AS 43.50.300 — 43.50.390. (§ 4 ch 125 SLA 1988)

Sec. 43.50.390. Definitions. In AS 43.50.300 — 43.50.390

(1) “distributor” means a person who
(A) brings, or causes to be brought, a tobacco product into the state from outside the

state for sale;
(B) makes, manufactures, or fabricates a tobacco product in the state for sale in the

state; or
(C) ships or transports a tobacco product to a retailer in the state for sale by the

retailer,
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Date Referred to Committee: .'e'ril 30, 1997 FURTHER REFERRALS: Judiciary
Finance

Date of Committee Action: H InfoA A

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: SB 17

SENATE BILL NO. 17 CRIMINAL TRANSMISSION OF HIV

“An Act creating the crime of criminal transmission of human immunodeficiency virus (HIV).”

recommends it be replaced [ ] the same title
with the following committee substitute [ j anew title
[ ] additional referral to Committee

f | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (3:40) APPROVES PREVIOUS: (Detx/Dut)
I J Fiscal note(s) [ ] fiscaln o te (s)

[>] zero fiscal note(s) [ ] zero fiscal note(s)

"QaG TVbUt Scl-CcK?*

SIGNING WITH RECOMMENDATIONS

CHAIR’S SIGNATURE



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 17
1998LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title; ‘An Act creating the crime of criminal transmission BRU: Legal and Advocacy Services
of HIV...* Component: Public Defender Agency

Sponsor Senator Taylor
Requestor: (H) HES COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of [)OJarS)
OPERATING EXPENDITURES FY 99 FY00 FY 01 FY 02 FY 03 FY 04 ‘

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS :l
MISCELLANEOUS T
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 001

| CAPITAL EXPENDITURES I | I I

ICHANGE IN REVENUES (—I

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER
-TOTAL

Estimate o4 any current year (FY 98) cost $
POSITIONS:

FULL-TIME '
PART-TIME

TEMPORARY ?

ANALYSIS: (Attach a separate page ifnecessary.)
See attached.

0.0 0.0 0.0 00 0.0 0.0

Prepared by: Barbara K. Brink. Director Phone:(907) 264-4414
Division: Public Defender Agency a UBate:

Approved by Commissioner:  Mark Boyer
Agency: Department of Administration

DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
Page 1 of

Rev 10/97
ZERO FISCAL NOTE - ADMINISTRATION - PUBLIC DEFENDER AGENCY



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 17

1998 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill creates the new crime ol'criminal transmission of HIV. Ifa person

(1) knows that they are infected with HIV, and
(a) voluntarily engages in intimate contact with another person; or

(b) transfers, donates or provides blood, tissue, semen, organs or other potentially infectious bodily fluids
for transfusion, transplantation, insemination or other administration to another; or

(c) dispenses, delivers, exchanges, sells or in any manner transfers to another person any non-sterile
intravenous or intramuscular drug paraphernalia.

The existing criminal statutes in AJaska already provide an adequate means to prosecute and punish anyone who
either intentionally or recklessly transmit HIV. The bill unconstitutionally shifts the burden ofproofto the.
accused person to show either that the person exposed knew that the defendant was infected or that the action
could result in infection and consented with that knowledge. Additionally, many of the definitions are vague.
As no cases of this type have been heard of in Alaska, and current statutes already allow for criminal

prosecution, no additional fiscal impact is expected.

Page 2 of 2
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STATE OF ALASKA BiLL NO:  sB 17

1998 LEGISLATIVE SESSION

Revision Date:  03/09/98 Dept. Affected: Public Safety

Title:  Criminal Transmission of HIV BRU: Alaska State Troopers

Component: Detachments

Sponsor: Sen. Taylor
Requestor:  House HESS

COMPONENT SERIAL NO. 0739

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY99 FYOO FY 01 FY 02 FY 03 FY 04

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING -0- -0-

CAPITAL - 0-

CHANGE INREVENUES () -0- -0- -0- -0- -0- -0-1
RovaniM cod« 1

FUNDING: (Thousands of Jollars)

1002 Federal Receipts

1003 GF Match )
1004 GF

1005 GF/Program

1006 GF/IMHTIA

Othar

TOTAL -0-

Estimate of current year (FY 98) impact: $

POSITIONS:
FULL-TIME 0
PART-TIME
TEMPORARY

o
o
o
o
o
o

ANALYSIS: (Attach a separate page if necessary.)

While there may be 1lor 2 cases a year involving this crime, it is not expected that this bill would have a significant
fiscal impact on AST.

Prepared By: Capt. Ted M. Bachman Phone 269-5650

Division: Alaska State Troopers Date:  03/09/98
Approved by Commissioner  Ronald L. OttA”ALAJL- A Date: rft _
Agency: Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'’S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
Page 1of 1

k:\home\psprovos\sandy\ 1997\fh's\sb 17fn| doc

ZERO FISCAL NOTE - PUBLIC SAFETY - ALASKA STATE TROOPERS



FISCAL NOTE

STATE OK ALASKA BILL NO. SB 17 |
1998 LEGISLATIVE SESSION

Revision D a te :
Title:

Dept. Affected] Department of Law

"An Act creating the crime of criminal transmission BRU: Criminal Division

of human immunodeficiency virus IHIV)." Component:  1st-4th Jud District/OSPA

Sponsor:
Requester:

Senator_Taylor #2198/99/
House HESS Committee COMPONENT SERIAL NO. 2261/79/01/03

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES
PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

| CAPITAL EXPENDITURES 1 1 1 1 1 1

ICHANGE IN REVENUES ( ) 1 | . | | 1

FUND SOURCE

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL

0.0 0.0 0.0 0.0 0.0

Estimate nf any current year (FY98) c03t: s 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

0.0 0.0 0.0 0.0 0.0

(Attach a separate page if necessary)

This bill would make it a class B felony for a person, knowing that he or she is infected with the human
immunodeficiency virus (HIV), to knowingly expose others to HIV infection through intimate contact, potentially
infectious body fluids (including blood, tissue, semen or organs) in any manner that could result in transmission
of HIV to a person who is unaware that the person causing the exposure is infected with HIV.

At the current time, 640 out of 99,725 Alaskans tested through state health laboratories are known to be
infected with HIV. Because many at high risk test anonymously or out of state, the actual humber of persons
residing in the state who have tested positive for HIV is undoubtedly higher than state records indicate.

Although the bill

is intended to deter persons who have tested positive from engaging in conduct that may

spread HIV, wis are concerned that it will have the unintended, but certain effect of deterring persons at the
highest risk fr/pm seeking HIV testing and counseling, thus increasing the risk of spreading HIV.

L.
Prepared by M. Kasson >1Y'v - I-A ) ") \ N ~~~ Phone: 465-5370
Division: riey General’s Office / \ Date: 3/5/9B
Approved by C /~rferuce M. Botelho. Attorney General Data: 3/5/98
Agency: Department of Law
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
(Rev 10/961 97fisno.xIs/DBR Page | of 2
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 17
1998 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Of the known HIV cases in Alaska, the vast majority resulted from consensual sexual contact. Obtaining a
conviction under this circumstance (simply securing sufficient evidence to warrant a conviction) would be
difficult, if not impossible. Consequently, the number of convictions resulting from exposure to HIV through
intimate sexual contact may be relatively small. In a rare case where a person infected with HIV deliberately
sets about to infect another, it might be possible to obtain a conviction. However, such a case is already
chargeable under the state's existing criminal laws. Because the cases where it is likely that we could obtain a
conviction, and thus initiate a prosecution, are for actions already prohibited under present law, we believe that
this bill will have no significant fiscal impact on the Department of Law.
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In 1990 the Attorney General’s office reviewed that
question and suggested that...”it  might be possible to
prosecute the person for reckless endangerment”. That is a
class A misdemeanor, prohibiting reckless conduct which
creates a “substantial risk of serious physical injury”.

Most people would equate becoming infected with HIV as
something more than a *“serious injury”.

At least 27 other states have seen fit to adopt specific laws
dealing with criminal penalties for knowingly transmitting
or exposing another to HIV infection. It would only Dbe
prudent for Alaska to have such a statute on the books.

SB 17 is not intended to punish those who have contracted
HIV. It is intended to protect others who may Dbe
unknowingly exposed to the virus by what should be a
criminal act of irresponsibility.

In drafting Senate Bill 17, we researched similar laws
adopted in other states. The sponsor used thelllinois
statute, which was adopted in 1989, as the model for the

bill before vyou.

A copy of the [Illinois statute was provided to the
committee, along with a summary of laws passed 1in other
states. We have also provided two court rulings on the

Illinois law.
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On April 6, 1994, the Illinois Supreme Courtheld that the
statute did not violate state or federal constitutional
protections for free speech; the statute did not violate state
and federal protections for free association and that the
statute was not wunconstitutionally vague.

In its ruling, the Supreme Court of the State of Illinois
stated "Vagueness, like beauty, may be in the eye of the
beholder. We however read the statute as being sufficiently
clear and expliciv so that a person of ordinary intelligence

need not guess at its meaning or application. Also it
provides sufficiently definite standards for law
enforcement officers and  triers of fact so that its

application need not depend merely on their private
conceptions™.

The Illinois Appellate Court, in a separate case, also ruled
that the Illinois statute was not vague and that a statute
need only Dbe sufficiently certain to give a person of
ordinary intelligence fair notice that his contemplated

conduct is forbidden by law.

We also asked the Illinois Public Health about the impact of
the statute on HIV testing in that state. In March of 1995,
after the law had been on the books for six years, the
department reported that testing for HIV/AIDS had
increased and not decreased.



MEMORANDUM btate of Alaska

Department of Law

T0: Elizabeth L. Shaw ONE November 16, 1990
Assistant Attorney General
Department of Law - Civil Div. fieno

TEL. NO.: 465-3423

Criminal liability for

having unprotected sex

while infects... with HIV
or AIDS

SUBJECT:

>0 —
FROM n<a-\n J. Guaneli
Assistant Attorney General
Criminal Division, Central Office

At the request of Chief Prosecutor Laurie Otto, 1 briefly
reviewed the question of possible criminal liability for someone
who intends to spread the HIV virus by having unprotected sex with
ar.cther person, or by donating blood. In short, 1| believe we can
certify that prosecution under state law is possible for both
intentional or reckless conduct.

If someone intends to kill another person by infecting
them with the -iIDS virus, it could prosecuted as attempted first
degree murder.”™ This holds even if infection is, as a Tfactual
matter, unlikely or impossible, since iImpossibility is not a
defense as long as the actor believes that death will occur. A5
11.31.100(b); see also Garcan v. State, 436 P.2d 963 (Alaska 1963}
(factual impossibility which was not apparent to the actor should
net, as a matter of policy, insulate him frcm conviction for
attempting commission of the offense) . This view iIs shared by
Barry Stern, Professor of Law at Western New England Law School,
who was one of the principal drafters of the revised criminal code.
It would also be possible to charge an attempted assault, if the
person only intended serious injury, rather than death.

The more iInteresting problem, and the one more likely to
occur, 1s when a person is aware of the infection and has, or
attempts to have, unprotected sex with a partner who is unaware.
The mental state would probably not be "intentional™ (since the

1 The Alaska Court of Appeals has held there is no such crime
as attempted second degree murder, Huitt v. State, 678 P.2d 415
(Alaska Add. 1934), and based on than opinion, there are no such
crimes as attempted manslaughter or negligent homicide.

2 The U.S. Supreme Court recently denied review of an opinion
from a military court (attached) where the person was convicted of
attempted aggravated assault (by means likely to cause death or
bodily harm) by trying to have unprotected sex knowing he was
infected bv HIV. United States v. Johnson, 30 M.J. 53 (U.S. Ct. or
Mil. Appeals, April 12, 1990), cert. den. 48 CrL 3037 (Oct. 15,

1990) .
1990 ATTORNEY GENERAL'S OPINION
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actor no dcubc would not intend to pass the infection), nor would
it be "knowing™ (because the person may not believe infection was
a substantial probability). However, the person is consciously
disregarding a risk of infection, and most juries would find such
a risk to be substantial and unjustifiable. Thus the mental state
would be "reckless"™ under AS 11.31.900 (a)(3), and it may be
possible to prosecute the person for reckless endangerme.it, a class
A misdemeanor (AS 11.41.25*0) , that prohibits recklessly engaging in
conduct which creates a substantial risk of serious physical
injury.

Please let me know if a more detailed review of the KE.;
IS necessary.
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Alaska State Legislature

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Legislative Research Agency
Phone: (90/) 465-3991
Fax: (907) 463-3351

March 7, 1995

MEMORANDUM

TO: Senator Robin Taylor

FROM: Paula d. Scavera
Legislative Analyst

RE: Testing for HIV/AIDS in Illinois

Y ou requested that tin's office research whether the number oftests for HIV/AIDS has decreased
in Hlinois since 19S9, when House Bill 1871 (Criminal Transmission of HTV) became law.

According to the Illlinois Public Health Department, Epidemiology Studies and Health Systems
Development Office, the number of HIV/AIDS tests has been on the increase and not decreased.

MEMO REGARDING [IMPACT ON HIV TESTING IN ILLINOIS






KNOWING EXPOSURE/TRANSMISSION
5/25/93

CRIMINAL PENALTIES FOR KNOWINGLY TRANSMITTING/EXPOSING
ANOTHER TO HIV INFECTION

Alabama, HS 338, Act 87-S74 (87) - misdemeanor - ‘risks transmitting or conducts himself in a
manner likely to transmit the disease)

Arkansas, HS 1486, Aat 814 (88) - tefony - ‘sexual Intercourse* (without 1st Informing others)

California, SB 1002, Chapter 1164 (88) « felony, blood donation

Colorado, HB 1265 (90) - dace 6 folony for knowingly performing, offering or agreeing to perform
certain sexual acts whh persons other than their spouses In exchange lor rroney or any other
thing of value. Persona who arc knowingly Inlecled with HIV who patronLe prostitutes are guilty

of a class 6 felony
Delaware, H8 637, Chapter 335 (88) . felony, blood donation

Florida, HB 1313, Chapter88-220 (88) r misdemeanor 'sexual intercourse-, (88) « micdemcanor
(ifperson has been informed of modes of transmission); HD 1519 (88) - felony of tho third degree,
blood/body fluids donation;

Georgia, HB 1281, Act 1440 (88) - felony (after obtaining knowledge of infection) knowing
Intercourse, donation, sharing syringes

Idaho, HB 853, Chapter 70 (8d) - prohibits knowing or willful exposure; HB 433 (88) - felony
(provides affirmative defense if saxual activity occurred between consenting adults); « felony,
knowing transmission or transmit with tho Intent of Infoction

. /lllinole, HB 1671 (69) - ctasa 2 felony for criminal transmission = Intimate contact; blood, semen,
tisaue or organ donation; tel, exchange, etc. non-tUriJe IV drug paraphorna&a. Provides an
affirmative defenaa Ifthe parson exposed knew that the Infected persona was Infected with HIV,
knew trial the action could results In HIV Infected and consented to the actfon with that

knovrlodgo.
Indiana, 8B 8, Publio Law 80-123 (88) « Class C felony, blood donation

Kanaea, HB 2841 (92) - Class Amisdemeanor for individuals with a life threatening communlica-
bla disease to knowing)/ engage in saxud Intercourse or sodomy, soil or donale blood, soman,
tissue or other body fluids, or share hypodermic needloa with intent to expose another to the

disease. "

Kentucky, fjB 60 (88) - Class C felony, blood donation (also any health facility, physician or
health care worker who knowingly transfuse* untested blood when them N not an emergency

situation U guilty of Clasa C felony -«

HB 425 (90) - felony for donating organs, sWn or other human tissues; dsxs A
misdemeanor for persons who commits prostitution; olass 0 felony for committing prostitution or
who procuree another to commit prostitution by engaging In sexual activity In a ma/vter Hkety to
transmit HIV Infection.

Source: AlD8 Policy Center, Intergovernmental Health Polloy Projoot, Tho Goorgo
W ashington University, Juno 1993.

ADDITIONAL INFORMATION 1
PENALTIES IN OTHER STATES h3an3C nsDN:woa
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SB 244 (82) - Makes ii a felony for any person lo commit, offer, or agree lo commit
prostitution by engaging in sexual activity when he or she knew or had been informed that l,a or
aha could possible transmit tho virus through ssxual activity.

Louisiana, HB 1726, Act 603 (87) - fmo of not more than $5,000, imprisonment with or vrilhout
hard labor for not moro than 10 years ‘sexual contact* wilhout knowing consent of other pemon

Maryland, SB 710, Chapter (69) - misdemeanor (may not knowingly transfer or ancmpt to
transfer)

y (f\Ichlgan, HB 5026, Public Act 490 (63) - felony, sexual penetration (if they do not inform other
person of the presence of disease)

Mississippi, HB515, ohaplar6S7 (66) -knowingly and wilfully violating health dopanmont orders

Missouri, HB 1151 and 1044 (88) * Class O felony, donation of blood, organ, sperm, tissue;
soxual contact

Nevada, AB 550, Chaplor 762 (67) - Provides that any person who practices prostitution after
tasting positive for HIV is guilty ol a felony and will bo imprisoned In (he state prison for not less
than 1 year, not moro than 20 ysars and/or lined up to ?i0.COO. An owner of a house of
prostitution who continues to employ HIV-r prostitutes Is liable lorany damages caused by HIV
exposure as a result of the employment: 3B 73 (AS) *subject to confinement by odurt order as
welt aa ether penalties (which are nor specified) !

Ohio, HB 671 (66) « falony of tho 3rd. degreo, sell or donate blood plasma, blood Iproduct

Oklahoma, HB 1798 (86) - felony (wftft Intent to Wed); HB 1012 (81) >felony punishable by a
maximum o( 5 years oi Imprisonment for knowingly engaging with Intent to Infect In conduct
reasonably likely to result In transfer d blood or bodly fluids Wo tho bloodstream opthrough the
ekin or othor mambranae of a porson cxoapt during Inutaro trammkaion.'

|/£outh Carolina, HB 2807, Ramification 647 (68) -eafe, donation, exohanga of blood product*;
‘exposing smother person to HIV without first Informing™ SB 1166 (90) « felony (upon conviction
must be fined not more than $5,000 or imprisoned for nor more than 10 years) for engaging with
orwithout consent in sexual Intercourse (vaginal, anal or ora/) without Aral Informing In prostitution,
eeUfng or donating blood or other body fluids or sharing noodJsa

Tantveaaaa, HB 461, C.liapter 281 (91) - olaaa G felony for committing prostitution whBfi a
paraons know* that ha or she fa H1V+

Texut, SB 869 (aa) - felony for “engaging In conduct HMy to trantfV e
Utah, HB 24 (94) - Mandates HIV testing for persons convlicfed oi p/oatittdon or patronizing or
eroomily «olioiting a pro-strtuta. Provide* enhanced penalties (3rd. degree felony) Wtrieso

Individual* last positive for HJV, know ltycdr test results and have received written personal notice
of their positive teat reeuho from a taw enforcement agency,

Virginia, HO 1974 (83) - class a folony, donating or selling blood, body fluids, organs or tissues

WaahJngtonj SB 0221, Chaptor 206 (86) - assault inthe *econd dagroo lor a person who has
exposed ortransmitted KIV to another person with Intent to Inflict bodily harm

TOTAL « 26 STATES

A"3AN3a “ISDNruOdd
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Nobs *00

400. Excessive scatmce and panUhmmt

Fivo-yoir sentences on each of four counts of
aggravated criminal sexual abuse was not ex-
cessive; leniences were midrange for offense,
defendant bad previous criminal record and
was on parole at time of offense and victim
had sustained psychological harm. People v.
Edwards, App. 2 DLet. 1990, 142 ULDec. 8, 195
IILApp3d 454, 552 NJL2d 358,

VIIl. REVIEW
Subdivision InrUx

In genam 451
Plain error 453
Preservation of ground* for review 452

4S1. In general, review

Appropriate standard of review of challenge
to conviction for sex offense is whether, after
viewing evidence in light most favorable to
prosecution, any rational trier of fact could
have found essential element of crime beyond
reasonable doubt People v. Hatrn. App. 5 Diet.
1991. 163 DLDec 710, 221 HLAppJd 164, 581
N.F-Jtd 864, o'isagreed with 165 HLDcc. 739, 585
NJEL2d 135.

Standard of review for determining suffi-
ciency of evidence to support sex offense con-
victions was the traditional test applicable in
other criminal cases, of whether evidence
viewed in light most favorable to State would
Support rational trier of fact's determination
that essential dements of crime had been prov-
en beyond reasonable doubt, rather than
heightened requirement that evidence against
defendants be dear and convincing or substan-
tially corroborated, and accordingly, the issue

LEGISLATIVE RESEARCH AGY

FAX NO. 907 463 3351

rvoib

CRIMINAL CODE OF 1%1

to be resolved was whether State’s evidence
was so unsatisfactory or Improbable that there
remained reasonable doubt of defendants'
guilt. People r. Allen, App. 1 Disi.1991, 162
ll-Dee. 872, 220 HLApp3d 772, 580 NP 7d
129L

452. Preservation of grounds for review

Defendant in child rexnal abuse case waived
issue whether circuit court erred in allowing
pediatric nurse to testify that! in her opinion,
victim was being tpmhful In describingTutiuli,
where defendant did not object to testimony
chhcer at trial or in written poittrid motion,
and specifically questioned witness about her
statement at length. People v, Davis, App. 5
Dist.1991, 153 IlIXte: 82, 208 ELApp3d 33.566
NB2d 932.

Issue of whether examining clinical psychot
ogist’j opinion of credibility of minor who was
allegedly victim of sexual abuse should not
bavo been admitted was waived, where defen-
dant did not object to court's questioning of
pcychcJogist at trial or raise the matter la
postrrial motion. People v. Hlckox, App. 2
Disx.1990, 143 lILDec. 180, 197 [lUppJd 205,
553 K.F.2d 1166, appeal denied 149 HLDee.
330. 133 IH2d 565, 561 RE 2d 700.

453. Plain error, review

Any error in considering examining clinical
psychologist's opinion of credibility of minor
who was allegedly victim of sexual abuse by
her father was not of such magnitude at lo
require plain error review. People v. HJdtox,
App. 2 3XJU990, 143 Hl.Dec. 180, 597 IiL
App3d 205, 553 RE2d 1166, appeal eieried
149 niDec. 330, 133 HL2d 565, 56! NJUd 700.

5/12—161. § 12-16.1. Repealed by P.A. 85-1433, § 6, cff.Jan. 11, 1989
Historical and Statutory Notes

Th« repealed section made it a crime to
permit the sexual abuse of children. See, now,

720 ELCS 150/5.1.

5/12—162.

Criminal transmission of HIV

§ 12-16.2. Criminal Transmission of HIV. (a) A person commits criminal
transmission of HIV when he or she, knowing that he or she is infected with

HIV:

(1) engages in Intimate contact with another;

(2) transfers, donates, or provides his or her blood, tissue, semen, organs,
or other potentially infectious body fluids for transfusion, transplantation,
insemination, or other administration to another; or

(3) dispenses, delivers, exchanges, sells, or in any other way transfers to
another any nonsterile intravenous or intramuscular drug paraphernalia.

0?) For purposes of this Section:

872

BODILY HARM
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5/12—7. Defenses
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“HIV” means the human immunodeficiency virus or any other identified
causative agent of acquired immunodeficiency syndrome.

‘Intimate contact "with another” means the exposure of the body of one
person to a bodily fluid of another person in a manner that could result in the
transmission of HTV.

"Intravenous or intramuscular drug paraphernalia” means any equipment,
product, or material of any kind which is peculiar to and marketed for use in
injecting a substance into the human body.

(c) Nothing in this Section shall be construed to require that an infection
with HIV has occurred in order for a person to have committed criminal
transmission of HTV.

(d) It shall be an affirmative defense that the person exposed knew that the
infected person was infected with HTV, Jicnew that the action- could result in
infection with HTV, and consented to the action with that knowledge.

(e) Aperson who commits criminal transmission of HTV commits a Class 2
felony.

Laws 1961, p. 1983, § 12-162, added by P.A 86-897, s 1, eff. ScpL 11, 1989.
Formerly lILRcv.3Ut.19Sl, ch 38, fl 12-16.2.

Cross References
AIDS Investigation Information, confidentiality, see 410 RCS 325/3.3.

Law Review Commentaries

Are <AIDS-tnuvsniTdan laws encouraging Neonatal HIV testing Governmental inspec-
abortion? Michael L. Closen and Scott H. tion of tho baby factory, Sooo H. Lsascnun,
Tw&cmé&n, 76 ABA J. 76 (1990). 24 J. Marshall LRev. 571 (1991).

Criminal sanctions for transmission of Proposal to repeal the Illinois HTV traruanic-
AIDS—Analysis of new lllinois legislation. riom Etanne. Michael L. Closen and Jeffrey S.

Jeffrey Deutschman, t CBA Rec. 32 (1990). Deutschman, 78 ELBJ. 592 (1990).

Library References
Words and rhraies (FetmEti.)

5/12—47. Defenses

8§ 12-17. Defenses.

() It shall be a defense to any offense under Section 12-13 through 12-16
of this Code where force or threat of force is an element of the offense that
the victim consented. "Consent" means a freely given agreement lo the act of
sexual penetration or sexual conduct in aujcstion. Lack of,verbal or physical
resistance or submission by the victim resulting from the use of force or
threat of force by the accused shall not constitute consent. The manner of
dress of the victim at the time of the offense shall not constitute consent,

(b) It shall be a defense under subsection (b) and subsection (c) of Section
12-15 and subsection (d) of Section 12-16 of this Code that the accused
reasonably believed the person to be 17 years of age or over.

Laws 1961, p. 1983, § 12-17, added by PA. 83-1067, § 1, eff. July 1, 1984. Amended

by PA. 53°1117, § 1, eff. July 1, 19847 FA. 85-651, § 1. eff. Jan. 1. 1988; PA. 87-A38,
§ I, eff. Jan. 1, 1992; PA. 87457, § 1, eff. Jan. 1,1992; PA. 87-895, An. 2. § 2-19, eff.

Aug. 14, 1992.
Formerly lILRcvBIatl991. ch 38, tf12-17.
873

P. 03
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*  Ill.Dec. ocS
PEOPLE. Stale ol' Illinois. Respondent.

v

Johnny GILSON. Petitioner.
No. 711001).

Supreme Court ot' Illinois.
Apni (. 1994.

Prior Report: 940

N'E.Jd 017.

lI.App.3d 504. 010

Petition lor leave to appeal allowed.

In the exercise ot' this Court's supervisory
authority, this cause is REMAXDED to the
Appellate Court. Third District. The appel-
late court is ordered to reconsider its judg-
ment in case Nos. 3-92-0901. 3-92-0902 and
3-92-0903 in light ot' Peopie r. Janes (1994),
15S 111.2d 27. 196 Ill.Dec. 025. 030 N.E.2d
790.

1° ijnTNUHiiii

;i) NORTH EASTERN REPORTER. 2d .SERIES

i *e
The PEOPLE of the State
oi' Illinois. Appellant.
V.

t'aretha RUSSELL. Appellee.

The PEOPLE ol the Stale
hi Illinois.. Appellant.

V.
Timothy LUNSFORD. Appellee.
Nos. 73721. 71443

Minreme t mnt e Illinois.
L. L, Llil

DetcT.iiar.ts wur" cnaraen. separate
prosecutions. e.nth kr.uwiniriy transmitting
human inimunudeikieiicy v.nis HiV *uan-
other person tr.roturn intimate contact. The
Circuit Court. St. Clair County. James Dono-
van. J.. anti the Circuit Court. Coles County,
Ashton C. Waller. Jr.. J.. declared criminal
statute prohibiting knowing transmission of
HIV to another throuen intimate contact un-
constitutional.  State appealed and cases
were consolidated. The Supreme Court
Heiple. J,, heid that: 1) statute did not
violate state and federal constitutional pro-
tections for free speecn: 2! statute did not
violate state and federal constitutional pro-
tections for free association: and <3) statute
was not unconstitutionally vague.

Reversed and remanded.

1 Constitutional Law C=>90.1(1)
Health and Environment C=21

Criminal statute prohibiting knowing
transmission of human immunodeficiency vi-
rus tHIV) to another through intimate con-
tact was not unconstitutionally overbroad or
vague with respect to protected speech: nei-
ther statute nor two cases in which it was
applied, which involved defendant charged
with engaging in consensual sexual inter-
course knowing that she was infected withouc
telling her partner, and defendant charged
with rapine woman knowing: that lie was
infected, had anv connection with free

ILLINOIS SUPREME COURT RULINGS ON HIV STATUTE
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Criminal statute pruniuiung knowing
transmission of numan immunodeficiency vi-
rus >HI\* to anotner througn intimate con-
tact 'viia not unconstitutionally vague: stat-
ute was 'Ufficrentiy clear and explicit and
provided siaTcientiy derimte standai’ds for
aw enforcement and triers of fact, and that
-tatute might open innocent conduct of oth-
ers to prosecution was matter of pure specu-
lation given specific conduct of two defen-
dants. one of whom was charged with engag-
ing in consensual sexuai intercourse knowing
that sne was infected without telling her
partner and one of whom was chargea with
raping woman knowing that he was infected.
*SHA. 720 ILCS 512-111.2: S.H.A. Const.
Art. 1. 42: C.S.C.A. Const.Amend. 14
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f Chicago.

Gregg A Roiiedi. of .Mattoon. and Michael
i.. Clo.-en. Chicago. for appeiiee in No. 74442.

lii.-tice HEL1PLE delivered the "pinion of
*ne curt:

In 1> Hie iililiuis General Assemnly
made it a crime for a knowing carrier or' the
rilV virus t" transmit this virus to another
person through intimate cntaet. The stated

ffer.se is designated as a 'Ja.-s 2 felony
einch, thmign .-"inject to oronution, cames u
po'Sible .-eiuence ar.prisonment from
three to seven years. <lll.Rev.Htat.I'AM*. ch.
is. par. I2-I).21a/tl> now 720 ILCS 5 12-
i'i.2tanl) West 19925*/ We take judicial
notice or the fact that the HIV virus is a
precursor to AIDS, a progressive and inevi-
tably fatal disease syndrome. We further
take judicial notice of the fact that intimate
sexual contact whereby biooci or semen of an
infected pei-son is transferred to an uninfect-
ed person is a primary method of spreading
the infection.

The statute is now before us for consider-
ation because two lllinois trial judges in sep-
arate criminal proceedings have deciared the
statute to be unconstitutional, ostensibly on
the basis of vagueness. For purposes of
appeal, these cases are here consolidated.
We reverse and remand.

Neither of the coun orders below indicates
whether the statute is v.olative of either the
State or Federal Constitutions. No anicle,
section or clause of either constitution is
alluded to. It could be the Constitution of
the United States. It could be that of Illi-
nois. It could be both. We are left to
surmise which constitution or which portion
thereof the trial judges may have had in
mind.

From the defendants/appellees’ briefs,

however, we are informed that both the Fed-
eral and State Constitutions are allegedly
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:w n at'ii association U.S. Const.. amend.
I 'L Const.1970. .ir,, i. *? 4. &9« and that
w.e -tatute < so vague as to deny the riefen-
esunts due process ot law. U.S. Const,
.menu. V: ElL Const.1770. arc. i. m2
These armaments are without merit.

me ot' the cases nefort* us, the criminal
eesjtr.piair.t charges that the defendant Care-
era Uus.-eil knew that ,-ue was infected with
e..e HIV vu-is when sue encaged in cmsen-
-.ai -exuai intercourse with Daren Smith
"itnoiit telling Smith of her infection. In the
a:ier case, defendant Timothy Lunsford is
er.artreci with ranine a woman at a time wnen
te anew ne was infected with the HIV virus.

,11 Neither the statute nor the cases be-
fore us have even the slightest connection
with free speech. Consequently, pursuant to
constitutional interpretations of the United
States Supreme Court, defendants' over-
oreadth argument and their argument of fa-
cial '.lameness are inapplicable. Bates c.
State Hue «11)771 4:53 U.S. 350. 3S0. 97 S.Ct.
2391. 2707. 53 L.Ed.2d a10. S33; Smith e
i/iji/nen 11974), 415 U.S. 536. 94 S.Ct. 1242.
39 L.Ed.2d »i05: Broadrick r. Oklahoma
1973). 413 U.S. 301. 311-17. 93 S.Ct. 2908.
2915-18, 37 L.Ed.2d 830. 539-13: Groyned r.
i"tu or' Rockford 11972), 408 U.S. 104. 92
S.Ct. 2294. 33 L.Ed.2d 222: People v. Guin-
<on i1980). 52 111.2d 444. 45 I1ll.Dec. 132. 412
N.E.2d 483.

[2,31 Additionally, the defendants' cases
do not infringe on any supposed right of
intimate association as claimed. In fact, we
know of no such right. The facts are that in
"he first of the two cases, the victim did not
know that his sexual partner had HIV. In
the second of the two cases, the HFV trans-
mission charge is appendant to a charge of
forcible rape. It is preposterous to argue
that the statute constitutes a violation of
either of the defendants' supposed right to
intimate association in these situations. Fi-
nally. the vagueness argumenc is in error
both facially and factually. Reference to the
-peciiic laneuage of the statute makes this
clear.

The subject statute provides in pertinent
pan:

REPORTER. 2d SERIES

*Criminal Transmission of HIV. ,at A
ei'son ,'immits criminal transmission of
HIV when he or -r,e. knowing that he or
sne is infected with HIV:

engages in intimate contact with an-
t.ier.

ni For purposes "f this section:
' h 4 ]

Intimate contact with another' means
the exposure of the ondv of one person to a
'wdiiv ::u:d of another person in a manner
eiat couid result in tae transmission of
HIV." -2d ILc'5 '2-13.2 West 1992).

Vagueness, jike beauty, mav lie in the eye
of the oehoiuer. We. however, read the stat-
ute as neir.tr sufficiently clear and explicit so
that a person of ordinary intelligence need
not have to guess at its meaning or applica-
tion. Also, it provides sufficiently definite
standards for law enforcement officers and
triers of fact so that its application need not
depend merely on them pnvate conceptions.
Smith e Goijuen '1974), 415 U.S. 566, 94
S.Ct. 1242. 39 L.Ed.2d 305; Groyned v. City
of Rockford (1972), 408 U.S. 104. 92 S.Ct.
'2294. 33 L.Ed.2d 222: Interstate Circuit, Inc.
< City of Dallas 11938). 390 U.S. 376. 38
S.Ct. 1298. 20 L.Ed.2d 225.

That the statute might open the innocent
conduct of others to possible prosecution is a
matter of pure speculation and conjecture
which is not before us in these consolidated
cases. We are here concerned only with the
specific conduct of these defendants and the
application of the statute to them. People v.
Garrison (1980), 62 1112d 444, 453-57, 45
Ill.Dec. 132. 412 N.E.2d 483.

For the foregoing reasons, we hold that
the statute in question is not violative of
either the Illinois or the United States Con-
stitution. Accordingly, we reverse the judg-
ments of the courts below and remand these
causes for further proceedings.

Reversed and remanded.
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I'cfeiulant was convicted in the Circuit
t'oiirt, Williamson County. Snyder Slowed.
«J, of aggravated criminal sexual assauit
and criminal transmission of human immu-
nodeficiency virus (HIV), and he appealed.
The Appellate Court, Welch, J.. hold that:
(1) victim's testimony was admissible even
though no | retrial competency hearing had
been held: (2) victim's recantation of accu-
sation after incident but prior to trial did
not render e\u
conviction: an”(3) statute making knowingj
transmission of HIV criminal was not uni
constitutionally vague as applied to defenj
dant.

(firmed in part: vacated in part; re-
iikuhM wiih directions.

..Criminal Law <=11707;(1)

If child witness is properiy fou“u com-
peteiwo testify after motion to”rike tes-
timony”~hcre can be no prejudice to defen-
dant as t*udt of failure ~nold pretrial
competency nfciring; any”ror in failing to
hold pretrial cobpetenojr hearing is harm-

less. Ill.Rcv.StaWjj~ch. 38. 19 106A-5,

115—34(b)(2).

2. Criminal La” <s=113*2)
Witnesse™M79(l)

Questi®i of witness corr?|fctency is to
he determined by trial judge, anokeviewing
eourtmlay not disturb the detestation
unldre it is clear that trial judge reused
ilirretion or misauprehended legal nrn

«il0 NORTH EASTERN REPORTER. 2d SERIES

ACriminal Law 0=115;" 21
Although decisions as to competes
WVitness are reviewabi... competency *e-
‘or:\:nat:or.s will be overturned only m it
upiArs that triai judge I.as abused? his
uiscr*ion.

. WiYesses 0=10(1)

riild witness may be deemed Compe-
tent cv*i child does not giveypertec:
answers lo itiestions asked iturii# compe-
tency delVmiiuuion or at trial: mr.uerteot
response \ iiueslions does notyinvaliiiate
finding oflcompetency if t.ityrty of re-
spouses iiuiVate competence.

5. WitnessesVt= 10( 1)

Fact thatViine-vear-oid le victim of
sexual abuse tVuifieii that  did not know
difference heluwen the tr.u and a li* did

not automaticalV make Mitness incompe-
tent where victin\cestifie«that he knew he
would "go to thelevil” y he told a lie and
that he would be Ynink/d if he lied to his
mother.

I?. Witnesses ©=79( 1

Trial court maj[ determine witness'
competency to tesw ! by observing de-
meanor and abilityyo\estify during trial.

7. Sodomy c=6

Fact that nir*-year-JId maie victim of
sexual assault hftl repeaVdly denied that
assault occurredfdid not rAke victim's tes-
timony at trialmhat assaul did occur un-
worthy of belief: jury hari\)een fully ad-
vised as to circumstances utwer which vic-
tim made accusations and arcumstances
under whicwhe recanted then

3. Criminal Law <5=912(2)

Evideyce of recantation is”inherently
unreliably and insufficient to warc-ant new-
trial otlyr than in extraordinan\and un-
usual cfces.

9. Criminal Law <>=474.4(4)

tpert testimony concerning chili sex-
ual Cbuse accommodation syndromawas
udnyssible in light of sufficient foundation
established by testimony that it was Arm
of»osttraumatic stress syndrome and \wis
a”epted theory in psychological commuYi-

I11.Rev.Stat. 11)89. ch. 38. 1 115-7.2.
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i1 S fourth argument on
appeal is that ins conviction for criminal
transmission of HIV must ho vacated be-
cause the .-.taUilc upon which it is based,
section 12-lil.2(al(l) ol the (’rimiuai Code
of IIMil (Il Ib:v.Stat.I13!), ch. ;IS. par. 12-
H!.2(aii 1)). is unconstitutionally vacuo and
therefore invalid. .Section I'd-Hi.ll provides
m pertinent part as follows:
<riuiirtal Transmission of HIV. ia) A
person commits criminal transmission of
HIV when he or she. knowing that he or
she is infected with HIV:
(t) encages in intimate contact with
another:

(lit For po-Tioses of this Section:

“HIV' means the human immunodefici-
ency virus or any other identified caus-
ative agent of acquired immunodeficien-
cy syndrome.

mintimate contact with another' means
the exposure of the body of one person
to a bodily fluid of another person in a
manner that could result in the transmis-
sion nf HIV.

Id Nothing in this Section shall be con-
strued to require that an infection with
HIV has occurred in order for a person
to have committed criminal transmis-
sion of HIV. Ill.Rev.Stat.19S9. ch. 33.
par. ld-Ifi.2.

Defendant argues that the statute is un-
constitutionally vague because the term

»iiiv fluid" is insufficiently defined ami
i -'cause the use of the word ’Vouid"
«ho definition of intimate contact er.com-
.sses such a aroad rango of conduct, it
..s to cicariy inuicate what behavior is
rombited. As a result, the term "intimate
morMet with another" is not adequately
defined and is vague. Defendant argues
H-at because the term "b'diiy fluid" is no’
defined, the jury cauid conclude that saliva
ami tears vouid transmit the virus, who*:
experts in the field assert that these an
0L bodily fluids eapanie o: transmitting
the virus. Furthermore, because the word
"eoitld" encompasses such a broad ranee of
conduct, a jury couid conclude that some
sexual act short of penetrative oral, anal or
vaginal intercourse could transmit the vi-
rus when experts assert that only these
penetrative sexual acts could transmit the
virus. Defendant further argues that one
must speculate whether biting or spitting
on another while knowingly infected with
HIV constitutes criminal transmission of
HIV because the statute does not define
what bodily fluids are possible transmitters
of the virus. Defendant argues that these
uncertainties in the statute render it uncon-
stitutionally vague in that it fails to give
adequate notice to as to what acts are
prohibited and allows arbitrary anc dis-
criminatory application.

Defendant's argument must fail because,
not only does he lack standing to raise f.e
constitutionality oi the statute as appr.ee to
other acts and actors, the statute :? not
vague and unconstitutional as r.ppbed to
him. It is well settled that vagueness chal-
lenges to statutes which do not inveiw*
first amendment freedoms must be exam
incd in light of the facts of the case at
hand. [People v. Jihan 119S9). 127 Il 2d
379. 3S5. 130 Ill.Dec. 422, 125. 537 N F J.t
751, 754.) Thus, to prevail in a vagueness
challenge to a statute that does not impli-
cate first amendment concerns, 3 party
must demonstrate that the statute is vague
as applied to the conduct for which the
party is being prosecuted. (Jihan. 127
11.2d at 335. 130 Ill.Dec. at -125. 537 N.E.2d
at 754.) The party must show that the
statute did not provide clear notice that the
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_ _PROIM.E v. HKMPSKY m 223
cic.i*m i s.r.M s 11U rp. 5Dint. ken»)

s sty s o"«(''ct was prohibited, e!ii:nn.
27 1d & %0 Id.Doc. 123 787

E.2 1 at 7'Li Tho right to challenge a
nnuito as i.miig vague on its face wr.ere
me statute oleariy applies to the conduct of
the party making the ehaiienge does not
ovist aiiies* first amendment concerns are
involved. Jinan. 127 lil.2d at 381). 130 IIL.
Dec. at 127. 537 N.E.2a at 751.

1121 In the instant case, defendant does
not argue, nor could he successfully argue,
that any first amendment rights arc impli-
cated. Thus, defendant must demonstrate
"lull the statute is vague not as applied to
someone oise. or some act other man that
which lie committed, but as applied to him
ami ilm art In- committed. Thus, the issue
brfotv n< i whether the statute clearly
proscribed ilm conduct engaged m by de-
fendant m tins case.

A statute need only ho sufficiently cer-
tain to give a person of ordinary intelli-
gence fair notice that his contemplated con-
(iuci is forbidden bv law. (People v. Lowe
(1990). 202 I11.App.3d filS. 1)53. 118 Ill.Dec.
12<1. 139. .700 N.E.2d 13S. 141) A person
should not be subjected to a penalty for
certain conduct unless the words of the
statute clearly describe the conduct prohib-
ited. (People a Taylor (1990), 138 I11.2d
201. 211. 119 Ill.Dec. 297. 800. 561 N.E.2d
DO?, 070.) However, a defendant may be
prosecuted under a statute without violat-
ing his . giit of due process if his conduct
falls sip e.rely within the statute's proscrip-
tions, o m though the statute may be
vague a-, applied to other conduct. (Tay-
lor. i:m 11121 at 211, 149 Ill.Dec. at 300,
5G1 N.E.2d at 670.) Tho fact that there
may be borderline cases wherein a degree
of uncertainty exists as to the applicability
of a statute does not render the statute
unconstitutional as to conduct about which
no uncertainty exists. People v. Witzkow-
ski (1972), 53 11l.2d 216, 219, 290 N.E.2d
236, 239.

In the instant case, defendant placed his
penis in the mouth of the victim and ejacu-
lated semen. Defendant acknowledges
that semen is a bodily fluid well known as
a transmitter of HIV. Oral sexual inter-
course is a penetrative sexual contact

which is rccogmacd a* allowing transmis
Von of the virus. Thus defendant clear.;
exposed the bony of .mother :0 his bodily
flu:' in a manner that oou.d result  the
transmission or HIV. A penai statute need
only convey sufficiently uefinite warning
as to the proscribed conduct when mea-
sured by common understanding and prac-
tices. fTaylor, 13S Ill.2d at 217, 149 I
Dec. at 808. 561 E.2d at 673) Defen-
dant's conduct clearly fell within the pro-
scription of the statute. .Section 12-10.-
2.D0(2) is not unconstitutionally vague as
applied to defendant :n this case, and de-
fendant has no standing to raise the consti-
tutionality of tho statute as it may be a?-
piled to* otner individuals ana other acts.
I nnn n Ig]"t‘.sl diiig it ii
the testimony of defendant s physi;
jir"Dr. Hyde, was improperly admitted
Jat~ie physician-patient privilege bari#l
p te»mony and no exception to that 'Mw-
pe aVdied. The State sought to rftro-
dBee Dr\dyde'p testimony to establiy that
fendanViad knowledge that he ivas in-
:ted wit\ HIV. an essential e".Aent of
e offens”of criminal transmission oOf
V. The c\rt allowed Dr. Hye to testi-
over defendant's objection,binding that
ere was a compelling neea/or the testi-
r,>ny. Defendant argues Jnat the trial
ct irt improperly lllowed D/ Hyde to testi-
f; over defendant\asser#on of the phvsi
C n-patienc privileg
The physiciar.-pati®#priviiege is estab-
li led by statute as jLlows:
‘No physician or/uweon shall be per-
nitted to disclos#an>\iformation he or
;he may have iwquiredV attending any
jatient in a professional character. ncces-
lary to enabl#him or hereprofessionally
|o serve tly patient * (I11.Rev.
3tat.19S9, m. 110. par. S-S*)

statute Jets forth several exceptions to

privil*e, among them the Vilowing:
(4) inJell actions brought by oVigainst
].he pment, his or her personal r«resen-
itiv# a beneficiary under a pomw of
lisi#ance, or the executor or admin\tra-

Tof Ids or her estate wherein the\>a
l#nt's physical or mental condition is
Tsue. ' *\ (7) in actions, civil or cri
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Many with HIV don’t tell
sex partners, study finds

The Associaled Press

CHICAGO — Four out of
every 10 HIV-infected people
surveyed at two New England
hospitals failed to inform sex
partners about their condi-
tion, and nearly two-thirds of
those didn’t always use a con-
doin,researchers said.

The survey subjects were
mostly poor, often illegal
drug users and commonly
lacked high school educa-
tions, but researchers report-
ing in today’s issue of
Archives of Internal Medi-
cine believe withholding HIV
information is widespread.

Ironically, HIV-infected
people were least likely to tell

MEDIA REPORTS AND OTHER BACK-UP

the individual they presum-
ably valued most — their
spouse or long-term partner,
the study found.

Researchers questioned
203 HIV-positive patients
getting treatment at Boston
City Hospital and Rhode Is-
land Hospital between 1994
and 1996, and 129 reported
sexual activity during the
previous six months.

Subjects with only one sex-
ual partner were three times
more likely to have told their
partners than subjects with
multiple partners.

Whites and Hispanics
were three times as likely to
tell partners as blacks.
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HIV carrier
leaves legac
of fear, worr

The Associated Press

ST. LOUIS — A man who
knew he was infected with
the AIDS virus had sex with
dozens of attention-starved
women and girls before he
was gunned down in a possi-
ble revenge Kkilling earlier
this year.

Now the women fear for
their lives, not only because
of the virus but because they
worry Darnell McGee’s fami-
ly or friends will seek their
own revenge.

"They probably are feeling
like that could happen to
them,” Rebecca Bathon,
whose AIDS clinic is treating
nine of the 12 infected
women, said Friday.

In two years, McGee, 28,
had sex with at least 61
women and girls, said'Elisa
Daues, spokeswoman for the
Missouri Bureau of STD-HIV
Prevention. “That’s not a fi-
nal number. It’s changing
every day,” she said.

Health officials say some
of the women are pregnant
and at least one has delivered
an HIV-infected baby.

Investigators are search-
ing for more possible vic-
tims.

"It’s frantic,” said Beth
Meyerson,. chief of the bu-,
reau of sexually transmitted
diseases for the Missouri De-
partment of Health. "We
need to find these people:
This is a very serious health
threat.”

McGee was driving in a
residential area with a young
woman on Jan. IS when a
man flagged him down. The
man walked up to the driver’s
window, shot McGee at point-
blank range and then went
through his pockets.

Police are unsure whether
the killing was a robbery or
revenge against McGee for
spreading the virus.

Nation News

Judge sides with marijuana doctors

SAN FRANCISCO — A federal judge Friday temporar-
ily barred government action against California doc-
tors who recommend marijuana for their patients, say-
ing federal policy on the issue was too confusing. The
ruling doesn't change federal law which deems any
marijuana use illegal. But the temporary restraining
order was an important first-round victory for support-
ers of the state’s medical marijuana ballot issue. The
measure, approved by voters last November, allows pa-
tients in California to grow and possess marijuana fur
medical use at the recommendation of their doctors.

Fierce weather hits Texas: man dies

LUBBOCK, Texas — Tornadoes and baseball-size hail
pounded western Texas, smashing homes and toppling
power lines. One person was killed. Rescuers used
flashlights to search under fallen walls and trees after
a tornado ripped apart six mobile homes northeast of
Lubbock late Thursday. Only one person in that com-
munity suffered minor injuries, Beverly Morton, a
Lubbock County sheriff’s dispatcher, said Friday morn-
ing. Forty miles east, a man was killed when a tornado
struck a mobile home near White River Lake.

Heart disease detected in cult leader
SAN DIEGO — With 38 of the 39 bodies claimed by rel-
atives, the county medical examiner made official Fri-
day what investigators had suspected from the begin-
ning: Members of the Heaven’s Gate cult died from the
effects of alcohol, phenobarbital and asphyxiation. In
his final report on the March 26 mass suicide, Brian
Blackbourne also listed coronary arteriosclerosis as a
possible contributory cause in the suicide of cult leader
Marshall Herff Applewhite, 65.

Powell doesn’t feel pull of politics

WASHINGTON — Enjoying his life in the private sec-
tor, retired Gen. Colin Powell says he plans to stay out
of politics “for the foreseeable and the unforeseeable
future.” Since deciding not to seek the 1996 Republican
presidential nomination, Powell consistently has said
he has no plans to see}< any political office. In an inter-
view broadcast Friday night on ABC’s "20/20" pro-
gram, Powell was asked about the prospect of a future
run. for the presidency and said: “I am very, very hap-
py in my private life.... And that's where | intend to
remain, for the foreseeable future and the unforesee-
able future. No regrets.™
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Man pleads guilty to HIV transmission

By Jennifer Liberto
Daily Staff Writer

The Chicago man charged with criminal transmission of HTV after an alleged sexual assault at Elder Hall last
October pleaded guilty at a hearing at Circuit Court in Skokie yesterday.

Anthony M. Carr of the 5200 block of South Federal Street in Chicago was sentenced to 48 months probation
on the condition that he serve it in a hospital, said prosecutor Cathy Crawley of the State's Attorney Office.
Carr now has full-blown AIDS.

"I'm not really bitter about his light sentence because he's dying," the victim said. "At this point there is
nothing else | can do."

The victim's attorney told him Carr has only six to eight months to live.
C 1tt was arrested on the morning of Oct. 4 after a fight broke out at Elder Hall, 2400 Sheridan Road,

according to University Police reports. Carr had engaged in "intimate contact™ with a Northwestern junior,
police said.

Carr could have served seven years in prison for criminal transmission of HTV, which is a Class 2 felony in
Illinois.

At the hearing, the public defender asked for a conference to discuss the sentence Carr would receive if he
were to plead guilty, Crawley said Carr chose to accept the relatively light sentence. There was no
plea-bargaining.

The victim, who has dropped out of NU, was present at the hearing, Crawley said. He waived his right to give

a "victim of violent crime impact" statement before Carr was sentenced. The statement, in which victims tell
how crimes have affected their lives, is given after the sentencing so it will not influence the severity of a

judge's sentence.

"No matter what | would have said, the judge had already made his decision,” the victim said. "It would have
only caused more pain and embarrassment.”

The victim continues to test negative for HTV, and his last test is later this week. He has not yet showed any
signs of AIDS, which can often takes years to fully develop.

"l get so nervous when | get a sore throat or a cough,” he said. "So far, it has always, turned out to be a cold.

Illinois is one of 27 states with a law against knowingly transmitting HTV. The law went into effect in
September 1989.

Carr may be the first person in Illinois to be sentenced by this new law, said Allan Robinson, a Northwestern
criminal law professor.

"It’s a pretty tough case to sentence,” Robinson said. "Nobody’s thrilled to sentence someone who is dying
already."

Robinson said the sentence had probably been discussed for some time, since the defendant did not bargain for
a reduced probation sentence and changed his plea from innocent to guilty so quickly.

The victim said he wants to return to school, but he may not be able to until next fall because of financial
problems and a death in the family.

"I'm a little nervous to come back," the victim said. "I really hope no one looks at me differently, but if they
do, then they're not my real friends."”

NEWS ARTICLES



TALE OF REVENGE
STIRS AIDS FUROR

'Woman Claims She’s Trying
to Infect Men, Prompting
aSurge of Concerr

ThrM v Ym | Tim**

DALLAS. Sept. 29 — In a chilling
radio Interview on Sept. 4. a woman
whor said she had A|DS told how she
was trying lo spread the virus out of
rr]eveng’e on the mon who had Infected
er. r

Whether the woman, who calls her*
self C.J. but has kepi her idemtiy se-
cret, Is IeUnghe truth Is a subject of
debate. But Ner assertion has sent a
shock wave throuRh this city.

Attendance has swelled at' AIDS edu-
ration seminars, talk shows are Inun-
dated with concerned callers and
health clinics arc s_ee|nf; a surge In
requests for AIDS virus feMing.
~The furor began w»n a leiier, pub-
lished In the September Issue of Ebony
ma?atlne, from someone who wrote
ihot since contracting the AIDS virus
she had become compulsively promis-
cuous, frequently Plcklng up men in
nightclubs, "1 feel If f have lo die of n
horrible disease | won-1 go alonc.” the
letter said, ft was signed.™C. J.. Dallas.
Texas." Ebony's "managing editor,
Hans J. Massaquol. said thol although
the letter was not verified Il was print-
ed as a warning lo readers,

A Previous Lelter

Willis Johnson, a talk show hosl al
radio station KKOA here, said the Id -
ler quickly provoked a siorm of calls lo
hls_pro?ram. He Issued a plea io the
writer to call him, ond on,Audg 31, he
said, a female caller Identifie herself
otf ihe.alr as C.J. and agreed io (he
Segt._4on-a|r Interview. )

ui Mr, Johnson said In an Interview
on Thursday thal he was certain it was
not his first contact with ihc woman.

"| got the exact same letter that was
In Ebony about |wo Xears ago," said
Mr. Johnson, who Is 37 years old and
has been with KKDA for 15 vcors.

Shortly, after he received the firsi
letter, hé said, a black, "very bcuullful.
light-skinned woman, about Moot-5
ond 170 pounds."” upproached him at n
nlghtcluo®3nd Introduced herself as
C.J. "She was obviously eaten up with
onRcr," Mr. Johnson said. "I never told
anyone about the Incident, but when
she called Aug. 31, she reminded me 0

ihai earlier meeting. So I know H Is the’

same woman." ) )
Speaking quietly In ihc radio Inter
view, the woman’ told of frcoucntln%
nightclubs In Dallas and rvmrrbY For
Worth, of meeting men, some of them
married, and having unprotected sex
with them In "revenge." o
The woman, who said the Initials
C J. are not her own, said she fell no
remorse. VI blame Il on men, period,"

Mart Iriltifialw 1:* w* ton tif

In an on-lhe-air interview last month, a woman told Willi, Johnson, a
Dnlla, radio |«rronality, thal she ha, AIDS and i, methodically trying
to spread the virus out of revenge on the man who inlccted her.

A hoax, perhaps,
but it has started
healthy debates.

she said, adding. "I'm doing n io all ihe
men because IMwas a man thal gave Il

0 me,
Duriné; the Interview. Mr,-Johnson
repeatedly urged ihe wr.mon lo seek
Luun<_cl|n . She-rontmucs lu cull him,
e said Thursday. Once she luld him
she contracted ihe AIDS virus from a
while bisexual mon. he said_lie soid he
arranged for her ia talk wiih a minis-
ter. bui "I don't ihtnk we have made o
[ul ol headway with her."

Some people who coll Mr. Johnson
urKue ihal C. J."x xinry is n hivtx,

Charles O'Neal, publisher of The
Dallas Cxaminer. a weekly newspnper
whose rcudrrship is largely black, said
that ihough no one c.in » Sure whether
Mix a hoax he behoves ihm the story
has stirred Intense public discussion
amung blacks abum heterosexual
AIDS  transmission "I nm certain

frthere is sumc emnmuniiywidc ronsicr-'

nation that C. J. Is one ul n number of
eople who are oui there wreaking
avoc with [his disease," he said.
Health officials soid ihc number of

heterosexual men seeking Information
aboul AIDS has greatI% increased In
recent weeks In-Dallas Co

unty.
"In the past, people seemed lo be a

lot more Judgmcniel about people who
3el this dlscosc," said Phillip Mathews,

irector of minority services at the

AIDS Imerfulih Network. "Now ihcy
arc showing serious concern because ii
could hii very close to home. C. J. could
I*c a blessing. In o sad son ol way."

CAi R.J.son ihe Lake, a fashionable
distu on Dallas's northwest side, Ihc
manager, Jerry Sanders, said business
was as brisk ‘ux ever bui "peoRIe's
aitnudrx n)>oul high-risk behuvior have
changed enormously, thanks io C. J."

Drop In Promiscuity

Man%/_of those al lhc bat nRrced. "If
wh.il ihis woman sxys is lruc, we arc
talking alxHJt a form of genocide.” sold
Lev! Tcicrson 3d. a 32-ycor-old ac-
countant. "H s serial killing Dui true
or not, promiscuity has dc-clcvaicd,
hclicve me."

_Coincidentally, the Dallas City Coun-
ril voted Wednesday to uHot SIIb.650
fur AIDS education und ossislonrc pro-
grams Although ihc Council budgcied
IC7.0C0 for similar p/ugmms in the
m i fiscal year. Its new
nally provided no AIDS money; some
was added aficr pressure from advo-
tales for people with AIDS. Dallas
ranks )7Ih" nationally in elites with
AIDS, wnh 3.200 cases recorded as of
Scpi. |t

“Under Texas luw, knpwin([;ly tryin
hi transmit ihc AIDS virus [sa iftrd-
degree felony, punishable bﬁ uF_ lo 10
years In prison_and a L3.000 fine. A
Spokesman (or ihc Dallas Police Dc-
parimeni. Edward Spencer, sold ihe
deFartme_nt Is oware of C.J."s claims
hut Is noi investigating them because
no one has filed a complain!.

udget origi-

By ROBERT REINHOLD
ifrruli»T>tf hrv YortTimn
_ LOS ANGELES. Sept. 30 -
|nq a bill Intended to protect homosex-
uals against Job discrimination, Gov,
Pcic Wilson said Sunday that he was
trying lo proijci California businesses
from “added costs, raihcr than playing

clrcioral politics.

Bui the consensus today among both
Republicans and Democrals in Califor-
nia was that the veto by Mr, Wilson, a
moderate Republican who has sou%ht
Ihe gay vole in ihc past, was Indeed a
political act. Many Peop e here beheve
the Governor sought to protect himself
and ihc man he apé)omted lo succeed
him In Thc United Slates Senate, John
Seymour, agoinsi the wraih of his own
party's conservative wing. *

The veto dealt a sharp blow to Ihe
gay rights movement, wi>>se leaders
an1gr|ly vowed today to work for Ihe
defeat” ol both Governor Wilson and
Senator Seymour. There were noisy
demonstrations by homosexuals Sun-
day mghl In West” Hollywood and San
FranciSco. There also were protests
this afternoon al lhe Ronald Reagan
Stale Building In downtown Los Ange-
les, where ihc stale police reported ot
least twoarrcsis. o
Lhe bill would have made California
ihc fifth state, and by far the Iargest_‘ i0
add sexual orientation io laws barring
jnb discrimination on ihc basis of race,
national origin, creed and oihcr cateﬂp-
ries. The stales ihai aIre,ad¥ hove this

rovision arc Connecticut, Hawaii,
assachusetts and Wisconsin.

Emotional Political Issue

The bill had presented Mr. Wilson
wiih whai was probably the most emo-
hunal political problem he has faced
since inking office lasi January. He has
been fighting a rebellion by Ms own
Pnny yver his aPreement i0 raise sioic
uxes b%ﬂ billlon IAis summer. The
gay nghis bill siirred even deeper
rmouons. prompting 115.000 telephone
calls ond tellers lo ihc Governor's of-
fice. his aides said, wiih ihe over-
whelming majority against the bill.
Similarly, ot the Republicans* state
convention In Anaheim recently, pony
delegates  voicd  overwhelmingly
against ihc bill. )

‘It Is no secret ihe Governor has

In veto-

serious problems with a Ior%e element
uf the Rcpuhbeon hase,"” said Slcven A,
Mcrksamcr. a Sacramenio lowycr who
is n leading Republican strategist.
"Mud he signed this bill those problems
would have gotten worse. It was both o
goad policy and political decision."
Several political experts sold the de-
cision lu vcio ihc bill was motivated by
two factors. Mosi Immediately, Sena-
lor Seymour faces a lough primary
challenge in June from Represcnioilvc
Wilburn® E. Danncmcycr of Orange
County, an outspoken opponent of gay
rights. The Senator was furihcr endan-
%ered. by a pothering move by ihe
radtilonal Values Coalman, led by lhe
Rev. Louis P. Shcidon of Anaheim, lo
pul a measure on the same ballot lo
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AIDS Victim On Mission
To 'Take AIll The Women

.. .He Can’ Before Dying

Police say William Lucas Bark-
er of Oakland is on; a deadly mis-
sion. They say he has tested posi-
tive for the AIDS virus and
threatened to "toke.all the women
with him that he can" before he
dies. Barker™ who denies the accu-
sation, is in jail charged with four
counts of assault with a deadly
weapon stemming from repeated
sexual encounters even though he
knew he was infected,

But authorities fc'ar the 25-vear-
old, who was paroled in March fol-
lowing convictions, on charges of
second-degree burglary ana rob-
bery, may gc free and resume his
grim task U the only woman who
has agreed to testify against him
backs down for fear of being iden-
tified by the media. The 22-year-
old Oakland woman *“is indicating
that she is reticent to appear (if)
her name or picture are going to
appear in the pgess,” police officer

holg) I

Lt. Craig Stewart, said.

The charges against Barker
stem from fopr encounters of con-
sensual sex with the woman. He
could bo charged with n fifth
count for Allegedly throwing
blood from ajjself-innictcd wound
at a oellmatg' police said.

Police believe Barker has had
sexual relations with several
women sincejhe allegedly boasted
while in prj*on that nc would
“take all the women with him LhaL
he can" befgrc he dies from the
deadly virus!“l never said that,”
Barker saidjdn a jail interview
published in.the Oakland Tribune.

I love women dearly. There's no
way | would'Oome out and do any-
thing to harrn them."

He also salt! he has been tester)
for the humiln immunodeficiency
virus which 7causes AIDS, more
than once and_ the results have
been inconclusive. Police say he
was diagnosed with the virua
while in custody.

Barker wiri arrested April 9 af-
ter a parole.officer received a Lip
that Barkeriwas deliberately try-
INg to infecUwomen with AIDS,
Stewart said} Police found Barker
and the woifnan IN a motel room.
She became hysterical when
officers told her Barker had
AIDS, Stevyart said.
N |pl
>3 Citizen Arrest: A resident of
the Mount Pleasant neighborhood
of Washingtbn, D.C, asks for help
from policelaftcr area residents
Lied him to a sapling tree during
a recent outbreak of violence thal
erupted uflcr a police ofTicer shot
h Hispanic youth, Officers untied
tho man <Tili let him go free.
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05557632
AIDS-TRANSMISSION CONVICTION REAFFIRMED

USA Today (US) - TUESDAY October 16/ 1990

By: Tony Mauro
Edition: FINAL Section: NEWS Page: O7A.

Word Count: 395

MEMO:
NOTES: Accompanies: SUPREME COURT

TEXT:
A brief homosexual encounter in Tacoma, Washington nearly three years aco

Meﬁ} a trail of AIDS-related controversy that ended at the Supreme Court
onday -

The vresult, gay rights advocates fear, may be a rise in criminal laws
to punish those suffering from AIDS.

On Monday the court refused to hear the case of Nathaniel Johnson, ar.
Air Force sergeant who learned_in 1987 that he was HIV-positive - an AIDS
indicator - and received counseling at Lackland Air Force Base in Texas. He

then returned to duty at McChord Air Force Base in Washington.

According to trial records, it was there that Johnson met a 17-year-old
boy and returned to his apartment, where they had drinks and sex.

When the boy later reported the incident, Johnson was court-martialed
not only on sodom charges but - because he was HIV-positive - o. a.

aggravated assault charge.
Because he had wunprotected sex while knowing he might be carrying a

potentially fatal virus, the government claimed, in essence, that he should
be in the same category as someone swinging an ax at another.

The government said Johnson knew "he was likely to transmit HIV" if he

engaged in sex without a condom.

Johnson was convicted and sentenced to 10 years. He appealed, claiming

the law and Air Force policy were vague.

The high court®s action affirms his con/iction.



Cases like Johnson"s are increasingly common, legal experts say. In
recent years, AIDS patients have been prosecuted for biting, spitting, or

donating blood.

More than a dozen states have enacted Jlaws specifically to make
."intentional™ AIDS transmission a criminal act.

"What would otherwise be no crime at all becomes a serious crime,” says
Paul DiDonato, legal director of San Francisco-based National Gay Rights
Advocates.

i Only if it could be proved that someone :>ent out with a clear
intent to infect someone else, says William Rubenscein of the American
Civil Liberties Union, could criminal laws possibly come into play.

"AIDS is a health problem, best handled by the public health

community,” says Rubenstein. "Handling it as a crime 1is not very
effective.l”

FOCUS

A mainstay of U.S. justice is that every citizen has the right to his or
her day in court - and can take that issue "all the way to the Supreme

Court." Here"s a look at one journey to the high court.

Copyright 1990 Gannett Co., Inc.
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07521340
HIGH COURT UPHOLDS LAW BANNING INTENTIONAL SPREAD OF AIDS VIRUS

Chicago Tribune (CT) - FRIDAY, January 21, 1994
By: Jan Crawford, Tribune Legal Affairs Writer.
Edition: NORTH SPORTS FINAL Section: CHICAGOLAND Page: 2

Word Count: 386

TEXT:
A state law prohibiting people with the AIDS virus from engaging in any

behavior that could spread the disease is not unconstitutional, the
I1linois Supreme Court ruled Thursday.

With the decision, prosecutors now are free to bring criminal



charges against people suspected of spreading HIV.

Opponents had argued that the law was so broad and vaguely written
that a woman with the virus could be arrested for breastfeeding her baby.
But the court, in a terse, three-page unanimous opinion, dismissed those
and other arguments with little discussion. Further, it said it was
unconcerned that opponents were able to conjure up possible ways the law
might open up innocent conduct to possible ﬁrosecution-

"Wagueness, like beauty: may be in the eye of the beholder,”™ wrote

Justice James Heiple.

__"We, however, read the statute as being sufficiently clear and
explicit so that a person of ordinary intelligence need not have to guess

at i1ts meaning or application.”

) The decision reversed the opinions of two Downstate Illinois trial
judges, who found the law unconstitutional iIn separate criminal cases.

~ In one of the cases, a woman was charged with knowingly spreading
the virus when she had sex without telling her partner. In_the second case,
a man was charged with raping a woman when he knew he was infected with the

virus.

Those charges now will be reinstated, said Gerry Arnold, a staff
attorney iIn the state appellate prosecutor®s office who defended the law
last November in arguments before the court.

"The court did not seem to have any trouble deciding the issue,"
Arno.d said. "We"re obviously grateful the court reached the decision it

did.1
Only a few people have been charged under the law since it was

passed in 1989.

Under the law, the state can bring felony charges against anyone
who, knowing he or she has HIV, nevertheless engages iIn activities that
could transmit AIDS, such as intimate contact, donating blood or sharing
dirty needles. Those convicted face 3 to 7 years 1In prison.

~_ The key issue in_the court challenge was whether the phrase
"intimate contact" provided enough notice for people to know what is

prohibited.

The American Civil Liberties Union, which helped challenge the law
on the defendants® behalf, argued it was unconstitutionally vague because
it didn"t clearly state what kind of activity it prohibited.

Copyright Chicago Tribune 1994
edgar (Qdefends()clemency)/ti
1146 EDGAR/TI
*50 DEFENDS/TI
58— CLEMENCY/TI
1 (EDGAR()DEFENDS()CLEMENCY)/TI

DYALUdG(R)File 632:Chicago Tribune
(©) 1995 Chicago Tribune. All rts. reserv.

07521340
HIGH COURT UPHOLDS LAW BANNING INTENTIONAL SPREAD OF AIDS VIRUS

Ohicago Tribune (CT) - FRIDAY, January 21, 1994
3y: Jan Crawford, Tribune Legal Affairs Writer.
Edition: NORTH SPORTS FINAL Section: CHICAGOLAND Page: 2

-~Jod Count: 386
rEXT:



A state law prohibiting ﬁeop!e with the AIDS virus from engaging in any
behavior that could spread the disease iIs not unconstitutional, the

"Illinois Supreme Court ruled Thursday.

With the decision, prosecutors now are free to bring criminal
charges against people suspected of spreading HIV.

Opponents had argued that the law was so broad, and vaguelﬁ written
that a woman with the virus could be arrested for breastfeeding her baby.
But the court, in a terse, three-page unanimous opinion, dismissed those
and other arguments with little discussion. Further, it said it was
unconcerned that opponents were able to conjure up possible ways the law
might open up innocent conduct to possible ﬁrosecution-

"Vagueness, like beauty, may be in the eye of the beholder,”™ wrote

Justice James Heiple.

_~_"We, however, read the statute as being sufficiently clear and
explicit so that a person of ordinary intelligence need not have to guess

at 1ts meaning or application.”

i The decision reversed the opinions of two Downstate Illinois trial
judges, who found the law unconstitutional in separate criminal cases.

_In one of the cases, a woman was charged with knowingly spreading
the virus when she had sex without telling her partner. In_the second case,
a man was charged with raping a woman when he knew he was infected with the

virus.

Those charges now will be reinstated, said Gerry Arnold, a staff
attorney iIn the state appellate prosecutor®s office who defended the law

last November in arguments before the court.

"The court did not seem to have any trouble deciding the issue,"
Arnold said. "We"re obviously grateful the court reached the decision it

did."
Only a few people have been charged under the law since it was
passed in 1989.

Under the law, the state can bring felony charges against anyone
who, knowing he or she has HIV, nevertheless engages 1In activities that
could transmit AIDS, such as intimate contact, donating blood or sharing
dirty needles. Those convicted face 3 to 7 years iIn prison.

~_ The key 1issue in_the court challenge was whether the phrase
“"intimate contact™ provided enough notice for people to know what is

prohibited.

The American Civil Liberties Union, which helped challenge the law
on the defendants® behalf, argued i1t was unconstitutionally vague because
it didn"t clearly state what kind of activity it prohibited.
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Edgar defends clemency choice for re-arrested AIDS sufferer

Chicago Tribune (CT) - FRIDAY February 7, 1992
By: Rick Pearson, Chicago Tribune
Edition: NORTH SPORTS FINAL Section: CHICAGOLAND Page: 2

Word Count: 288

TEXT:
SPRINGFIELD - Gov. Jim Edgar said Thursday he still believes he made

the right decision in granting clemency last October to an AIDS-infected
Rockford woman, despite her arrest.this week on charges of criminal
transmission of the deadly virus and prostitution.

Tracy Eichman, 34, was arrested by Rockford police on Tuesday after
offering to perform sexual acts for a police officer for $20, authorities
said. She was being held in the Winnebago County Jail on $25,000 bond,

sheriff®"s officials said.

She faces one to three years in prison if convicted on the new charges,

officials said.
In February 1991, Eichman was sentenced to 3 years 1in prison after

being convicted of criminal transmission of the AIDS-causing HIV virus.

Edgar initially rejected requests that he approve clemency for Eichman,
even as her health deteriorated.

But as Eichman®s condition grew worse, and in the belief that she would
soon die, the governor agreed to grant pleas for clemency from her family
and from members of the First Evangelical Free Church of Rockford.

_Edgar said that despite Eichman®s arrest, he thought the procedures his
administration used in granting clemency were correct.

"Why she made a miraculous recovery is beyond me,” Edgar said. ™l don"t
claim to be a medical expert. The medical experts we had to.deal with
indicated to us that she was bedridden and near death.

"I thought from a humane point of view that it was the right thing to
do and 1 still do think I made the right decision,”™ he said. "l suspect in

the future that we"ll probably put some provisions in the clemency so in
case the person does iImprove, that we know that they are not going to be a



threat to society." ; ) )
Copyright (c) 1992, Chicago Tribune
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racfls car driver to the grave

Florida State. LaGena dated Danny for a
while. broke up. then returned to
Charlotte. Once home, she resumed her
relationship with Richmond, a former
football star himself at now-closed Miami
Military Academy.

Tim's father, Al, does not believe that
his late son infected LaGena Greene. "I
don't think there is anything to it,” said
Al, who lost his wife, Evelyn, lo cancer
after Tim’s death. "I don't remember
her."

LaGena says she and Al spoke on the
pbone many times. "LaGena," she
recalled Al telling her, "Tim says you're
the keeper. The first time he said that, |
asked what ht meant. He said, ‘You're the
one Tim wants to marry.”"

Jackie Lookabill, Greene's mother, also
remembers AJ Richmond. "On Sept. 10,
1986, | brought my daughter to Charlotte
Municipal Airport," Jackie said. "And
Evelyn and Al Richmond brought Tim. We
chatted inside the lobby. Tim and LaGena
were on the way to Maryland for Tim to
bave a press conference with USA
Today." ,

After the news conference, Richmond
asked Greene to fly with him to New
York for dinner, hinting he wanted to
discuss something special.

Richmond rented a hotel suite, saying
he wanted to freshen up, Moments after
they arrived, a bellman delivered pink
roses. Outside the window, Central Park
in resplendent autumn colors. Inside the
room, a man promising to be a devoted
husband,and father,

Richmond proposed, LaGena accepted.
They consummated their relationship.

"I believed thal by giving myself to
Tim physically, our union marked the
beginning of a lifetime of mutual
commitment,” she said. "We never made
love again. Now | see that day as the end
of my life as | had known it."

“WHY NOWT

The odds of a woman contracting HTV
from a single sexual encounter with an
infected man are limited. But the chances
Increase when the man is in the late
stages of the disease.

Richmond, by his own doctor’s
estimate, may have been carrying the
virus for eight years when he had sex
with LaGena. Jemsek. her
infectious-disease specialist, says he
believes his patient's account.

“ Because of the timing of her sexual
encounter and the subsequent
development of medical problems, it all
makes perfect sense," Jemsek said,

A former friend of Richmond, who did
not want to be identified, confirms that
LaGena was with Richmond that day in
the hotel suite. The woman told The
Miami Herald she called Richmond’s room
and LaGena answered.

After leaving New York, LaGena and
Richmond remained in touch by
telephone. "Tim wanted to spend
Thanksgiving with me m Los Angeles,,"
she said. "We made plans, he didn't show
up, and he didn't call for the next two
years and four months,"

A sports agent called LaGena, wanting
to know about whispers that Richmond
had AIDS. A vicious rumor, she said. No
way It could be true.-1

"After hanging up with the sports
agent, my mind began to swirl with
memories of Tim's proposal,” she said, "1
pictured Tim's face and his eyes, which
were filled with tears saying, ‘Why now?
Why are you saying yes now? Why not
earlier?' | became concerned that 1needed

to get tested, even tnougn AIDS was
known as a gay man’s disease. The test
came back negative. But | had only been
exposed 11 weeks earlier. What doctors
know now thal they didn’t know then is
there can be a window of three to six
months in which a person can be infected
with HIV and test negative."

Nine months after the test, a sports
writer called. He said Richmond was in
the hospital and wondered if LaGena
could confirm that Richmond had AIDS

"l only said what a great race driver he
was and | could not confirm any rumor."
she said “But | went and got tested
again. This lime, 1was positive "

LaGena suffered privately for eight
years until Jemsek, her doctor, persuaded
her to speak at a Charlotte AIDS seminar
The only other woman to publicly say an
American sports hero infected her is
Waymer Moore. She sued Magic Johnson
for $2.2 million, claiming he had infected
her with HIV in 1990. The case has been
settled out of Court.

After afailed suicide attempt. LaGena
went to church with Danny Greene. At
the altar, she repented for the sin of
premarital sex and rededicated her life to
Jesus Christ.

Two years later, Danny proposed,
knowing he and LaGena would never
bave children. They were married on
Valentine's Day 1990.

ARE THERE OTHERS?

LaGena wanted an apology from
Richmond after learning she had been
infected. In March 1989, Richmond began
calling. "But it wasn’t to apologize and it
wasn't to admit he had AIDS," she said.
"He denied for the next four months that
he had AIDS."

The Richmond family also denied the
iliness.

“Then, in what turned out to be our
last conversation, | realited that Tim
lacked the capacity to be truthful,”
LaGena said. "So, | told him, 'l know you
gave me this disease and that you knew
that you had AIDS when you asked me to
marry you. But | forgive you.’ He
thanked me."

A few days later, he died in West Palm
Beacbh at age 34.

LaGena r.o'v speaks a' churches, higr.
schools and colleges across the counts;.',
telling her story and crusading for
abstinence. She does not neglect to crop a
word or two about hero worship.

"The line is crossed when people begin
to equate athletic ability with good
character," LaGena said. "Those are two
different things."

Jackie Lookabill knows.

"LaGena lived in secrecy for so long
and we were so pained and here’s this
sports figure, who gets all this
adulation,” Jackie said. "Here is this mar.
who has taken my child's life, and he is
put so far above ... while my child has a
death sentence.

... How can a human being do this to
someone, knowingly Infect another
person? And | say knowingly. 1have no
doubt.”

Sometimes LaGena Lookabill Greene
wonders how many others like her are out
there.

Dawn Freeman, Tommy Morrison’s
fiancee? She has tested negative for HIV.

LaGena did, too. The first time.

D Miami Horald roaearcher Ellaabelh Donovan
conlrlbulad to thla report.



Senate Bill No. 17
“An Act creating the crime of criminal transmission of human immunodeficiency virus
(HIV)

Briefing Paper

SB 17 intends to criminalize an individual’s knowing exposure of another to HIV
through (1) voluntarily engaging in intimate sexual or other physical contact which
could result in infection; transferring, donating or providing blood, tissue, semen,
organs, or other potentially infectious bodily fluids for transfusion, transplantation,
insemination, or other administration to another; or dispensing, delivering,
exchanging, selling, or in any manner transferring to another nonsterile intravenous or
intramuscular drug paraphernalia.

WHY DO WE NEED THIS BILL? DON’T WE HAVE LAWS ON THE BOOKS
ALREADY TO DEAL WITH A PERSON WHO KNOWINGLY EXPOSES
ANOTHER TO HIV?

Yes. According to the Department of Law, a person with known HIV infection
could be prosecuted under existing statutes for:
» (a) attempted firsi degree murder--if he/she intended to kill another
through infecting them with HIV,
* (b) attempted assault--if he/she intended serious injury, not death, or
* (c) reckless endangerment-if he/she engaged in behavior that could
transmit the virus, but where transmission of the virus was not
intentional or not “knowing” (because the person may not believe
infection was a substantial probability).

WHAT WOULD SB 17 DO?

SB 17 specifies the manner of exposure but does not criminalize any behaviors
which would not already be included under existing law. However, SB 17
would make exposure a class B felony, whether intentional or unintentional,
whether or not transmission of the vims actually occurred, and whether or not
any harm occurred.

WHAT IS THE DIFFERENCE BETWEEN ‘TRANSMISSION” AND ‘EXPOSURE”?

“Transmission” is a term that describes the circumstance when the virus is
passed from one person to another, resulting in an infection in the other person.

“Exposure” is a term that describes when a person has any contact with the
virus, regardless of whether the virus actually infects the second person. Most
exposures to HIV do not result in an infection in the exposed person.



WHY NOT PASS SB 17?7 WHAT HARM COULD IT DO?

SB 17 could interfere with public health interventions that have been shown i
be effective in preventing the spread of HIV.

HOW COULD SB 17 HARM EFFORTS TO PREVENT HIV SPREAD?

Important and effective public health activities to prevent spread of HIV are
based on encouraging individuals to
* (1) seek HIV testing and learn if they are infected,
* (2) receive early medical diagnosis and treatment for HIV infection
and disease,
* (3) receive ongoing education and supportive services to reduce hig
risk behsv'ur, and
* (4) participate in partner notification activities.

Criminalization of consensual sexual conduct and introduction of additional
criminal penalties for illicit drug use activities, which hinge on a person’s
knowledge of his or her HIV status, may deter individuals from seeking HIV
testing. A person might well fear what would happen if an initially consenting
partner subsequently disputed his or her knowledge and consent, or whether a
condom or other protective measure had been used during sexual activity

Health care providers and public health professionals ask patients who test
positive for HIV to voluntarily identify their sexual partner and/or those with
whom they have shared injection equipment, and to either notify their partners
of their exposure to HIV or have public health professionals confidentially
notify their partners so they may receive HIV counseling and testing. SB 17
may lead a person newly testing positive for HIV to fear criminal prosecution
(whether or not this fear is well-founded). This would reduce the person’s
willingness to participate in partner notification activities.

IF WE CRIMINALIZE EXPOSURE TO HIV, WHAT ABOUT OTHER
INFECTIOUS DISEASES?

Criminalizing diseases and infections is inconsistent with effective public health
practice. There is no scientific basis for criminalizing HIV exposure-other
infectious agents are much more likely to cause infection after exposure, for
example hepatitis B.



February 3, 1998
U.S House of Representatives
Committee On Commerce
Subcommittee on Health and Environment
Hearing on the Preventing the Transmission of HIV

Mr. Chairman:

I am honored to be asked to testify before this committee today. As a public health official from
a small, rural county in New York State, | feel that I bring a perspective that may help shape your
approach to this epidemic. For the majority of the seventeen years ofthe AIDS problem in this country,
the focus has not been directed towards the millions of Americans living in small communities that are
found in all states ofthis great nation. All this changed on October 27, 1997 when | had the unfortunate
task of announcing to our county residents, the details of a cluster of new HIV positive individuals,
resulting from the alleged transmission of infection from a single source. What followed is best
described as a nightmare of media attention and community soul searching that has changed forever the
peace and tranquility that characterized Chautuaqua County New York.

To date we have identified thirteen young females, ranging in age from 13 to 26 years, one
infected maie secondary contact, and two infants, (bom to infected women), who have unfortunately
also proven to carry the virus. Yet more disconcerting is that in spite of years of successful
programming in the areas of health and human sexuality education that were responsible fr r dramatic
reductions in traditionally high teenage pregnancy rates, data collected during our intensive response to
the HIV outbreak suggested ongoing risk taking at unacceptable levels amongst our teenage population.
This impression was reinforced by the more than 1450 individuals that presented for HTV testing
following our media disclosure. Furthermore, epidemiological investigation of the cluster around our
index case led to 134 individuals with extremely high risk behavior and a subset of 48 women with
direct contact with our primary source. HIV/AIDS and the risks associated with it’s heterosexual
transmission are alive and present in the rural heartland of America.

Before | address the issues inherent in the HTV Prevention Act of 1997 (H.R. 1062), | feel that |
would be remiss if I did not look at some of the lessons learned by our experience. Amid the hue and
cry about the confidentiality laws in New York State, the reality in our situation was that we were able
to use the letter of the law to swiftly deal with a unique situation through the special provisions in the
NYS Public Health Law (Article 27-F sub.2785) that addressed the willful endangerment of individuals
by subjects infected with HTV. Any apparent delays arose only as a result of our extreme caution due to
the precedent setting nature  our action and the ongoing concern for the welfare and well being of our
infected teens. Furthermore, in all instances, including our initial interviews with the index case,
voluntary partner notification, based on the cooperation of all infected individuals, led to active case
finding and testing cfas many contacts as we were able to find by the efforts of local, state, and federal
public health officials.

Perhaps the most important lesson learned from our experience lies in the domain ofthe award
winning educational process that we have so carefully crafted in Chautuaqua County. It missed the mark
with some of the youth in our communities. Adolescent risk taking behavior is an inherent aspect of the
age group. The process by which we effectively shape the decision making ofteenagers is complex and



requires interventions at all levels of the community, and must begin at the earliest possible ages We
must also recognize that the impact of the family and social dynamics surrounding each individual may
in fact represent potent contributors to risk taking behaviors and that these influences at times out weigh
the positive messages that we attempt to inculcate into their lives. Although we proudly look at the
thousands of teens leaving our school systems, full of selfesteem and bright futures, our experience has
demonstrated a small but significant sub-set of individuals not reached by traditional efforts. The
societal cost of this defect in the fabric of our community is now all too evident.

There is no doubt in my mind that the time has come to change part of our approach to this
disease process. For far too long HTV has been treated as a unique and special issue and not as a
communicable disease. The initial reasons for this approach are all too well known, and have been the
hallmark of the human response to any new disease process whose etiology may at first be unclear and
yet whose outcomes are so devastating. In this case however, the situation was further complicated by
the initial infection being centered in the gay community, and the abuses that marked the early years of
the epidemic. Although the demographics of the victims slowly changed, our response has been slow
and it seems that the more we tried to protea the rights of those infected, the more we promoted the
hysteria surrounding this dreaded affliction. We were in fact perpetuating the cycle as we continued on
with layer upon layer of confidentiality etc.

HTV should be a reportable condition in order to improve the knowledge base that is required to
plan for the future public health response. In addition, the early reporting and detection is essential lo
capture those infected individuals, as soon as possible in their disease process, so as to have a
reasonable chance to affect their future life expectancy and morbidity. With present day treatment
modalities, this represents a significant improvement in the possibility for ultimate control of the
epidemic.

Partner notification must be strengthened so as to be an effeaive tool in reaching out to all
potential viaims ofexposure. This process must remain confidential and | am unclear as to how it can
be anything more than voluntary. The Chautauqua County experience, difficult at best, still managed
high compliance levels due to the diligence ofthe staffinvolved. Mandating states to carry this process
out would be preferable to attempting any criminal or punitive actions against individuals.

The details of the issues surrounding the incident in Chautauqua County may have to wait until
the courts deal with the charges against the index case. Needless to say, our alleged individual was fully
informed of the issues involving the potential transmission of HIV during his post test counseling ( as
mandated by NYS Public Health Law). In spite of this, it is possible that he infeaed an additional nine
(9) women and two (2) infants in the three months following this counseling. Based on the information
available, the Chautauqua County District Attorney has begun the process to bring charges of felony
reckless endangerment against the index case. New York State does not have specific criminal
legislation at this time to deal with intentional transmission of HTV. Although this aa is repugnant, and
confers on the viaim a life of potential misery and early demise, I am not qualified to begin to explore
the legal morass that surrounds this issue. It suffices to say that there is a clear and present danger that
the public health efforts to control HTV may be put at some risk if there is a perceived close conneaion
between the public health and criminal action efforts.

I would however, like to injea a note of caution at this point. On October 29, 1997, a statement



mwas issued concerning the possible effect that H.R. 1062 might have had on the Chautauqua HTV
incident. Therein it was suggested that Nushawn Williams may have been protected from infection by
prior action of an effective HTV reporting and partner notification system. Furthermore, that his
previous partners could have been more expeditiously tracked once he was tested, and that he could
have been monitored following testing. Finally, there is language to imply that authorities would have
been better equipped to quickly notify and follow up on those exposed.

There is always a danger to attempt a “one size fits all” solution when pursuing a process
change. My support ofthe basic concept for changes in the HTV reporting process in this country
remains steadfast. | do not however feel that it is necessary to attempt to justify this important
adjustment to our public health psyche with conjecture about the Williams case. This individual moved
in the nether world of a sub-culture that is all but impervious to interventions by government, health and
criminal justice systems. Reducing his risk of infection, based on his reported lifestyle, would require
societal changes far beyond the scope of this , or any other proposed legislation.

After his diagnosis, all his previous contacts were expeditiously contacted, tested, and dealt with
by health department staff. H.R. 1062 would not have changed that process and in fact, the quality of
the work done was considered exemplary by CDC reviewers brought on site during October 1997.

Tracking Williams after his diagnosis was not possible either through the criminal justice system
nor by the Health Department. This individual had spent his life in the shadows, and H.R. 1062 is not the
instrument to change that unfortunate reality of our societal underside.

Finally, the timeliness of the response to the apparent problem, once it had been discovered, was
mitigated more by the unique nature of the process than by factors that might lend themselves to
enhancement by H.R. 1062. Our “victims” presented themselves one at a time through a variety of
Health Department portals, over a period of five months, and it was only following a concerted effort by
staff, and the chance recognition of one of Williams’ many aliases that the case was finally made.

Again, H.R. 1062 would have had little impact on what was a rather effective process in very special
circumstances.

Thank you for allowing me the opportunity to speak to day on this important matter.

Robert Berke, M.D., M.P.H.
Commissioner of Public Health
Chautaugua County Health Department
Mayville, New York 14757
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Proposed Changes in Disease Reporting Regulations and
Regulations Dealing with Control of Diseases of Public Health Significance

7 AAC 27.005 Regardm% required reporting by health care
providers is proposed to be amended as follows:

The list is modified to use consistent te_rmmology. when
referring to diseases and conditions by replacing condition and
pathogen names with disease names' and by eliminating the
distinction between common and rare diseases.

The list is expanded to require reporting of additional diseases
including human immunodeficiency virus infection (HIV),
cyclospora, E. coli 0157:H7, blood or CSF infection caused by
any type of Haemophilus influenzae Jmcludmg_nontypable) and
Neisseria meningitidis. SMallpox and encephalitis are removed
from the list of diseases required to be reporied.

The requlation is amended to clarify that disease outbreaks or
the unusual occurrence of infectious diseases must be reported
for any infectious disease, not just those specified In the
sections; and to require reporting within 5 working days
allowing health care providers to stbmit reports of disease b%/
electronic means, and to require that certain public healt

emergencies must be reported immediately by telephone.

Ethnicig Is added to the demographic variables which would be
reported.

7 AAC 27.007 Re?arding reporting by laboratories is proposed
to be amended as follows:

The list is modified to use consistent terminology for
pathogens.

A requirement is added for laboratories to report test results on
specimens obtained within Alaska.

The list is expanded to require reporting of additional diseases,
including invasive infection caused 11 influenzae OF AL
meningjtidis, paralyt_lc shelifish POISON, Borrelia burgdorferi.
human immunodeficiency virus (HIV), cyclospora, vwaﬂ causes
of meningitis, and yersinia pseudotuberculosis.

Meningitis, smallpox, and typhus are removed from the list of
diseases required to be reported.

Telephonic and electronic transmission are added as acceptable
methods for reporting.

Reports are required to be made within 5 working days, except
for public health emergencies which must be" reported
immediately by telephone.

Date of hirth, sex, race and ethnicity are added as reportable
variables.

7 AAC 27.010 Regarding Control of Communicable Diseases
in Man is proposed to be amended to correct the title of the

manual adopted by reference.

7 AAC 27.011  Regarding the cancer registry is proposed to be
amended to inclucie reporting of cancer screening, to delete in-
situ carcinoma of the cervix uteri, to correct typographlcal
errors, and to add ethnicity as an element to be reporte

7 AAC 27.012  Regarding birth defects_re?istry IS proposed
be amended to require reporting for patients up to Lyear of a
except for ICD-9 codes 760 and 760.71 pertaining to alcol
effects on the fetus and fetal alcohol syndrome that v,
continue to be reportable up to 6 k/ears of age; ethnicity will
added as an element to be reported, and typographical en<
will be corrected.

7 AAC 27.013  Regarding reporting firearm injuries is propos
to be amended by changing the time period for report:
injuries, adding geographic location of occurrence and ethnic
to"elements required to be reported, and deleting place of bit
from reporting requirements.

7 AAC 27.014  Regarding Blood Lead Test Results is cFropos
to be amended by requmnP ethnicity to be reBorte ‘and
correcting a typographical” error in the abbreviation t
micrograms per deciliter.

1 AAC 27.020 Regarding Control of Animal Disea
Transmissible to Man is proposed to be amended by remov
reference to the Department of Natural Resources involvenu
in quarantine determination, and adding several facilities ¢
locations that can be used to confine animals during
quatantine. ~ The Compendium of Animal Rabies Com
adopted by reference is quated. The requirement that fr.
ranging wild animals that bite persons be tested for rabies w
be changed to apply to bats and free ranging carnivorous w
animals.” The term “destroyed" is reﬁlaced with euthanized,
provision is added to eStablish that the department m
euthanize an unvaccinated dog or cat bitten by a suspect
rabid animal, and to clarify that prior rabies vaccination of a
animal may not preclude euthanasia if the period of vir
shedding is"unknown for that species.

7 AAC 27.080 Regarding Quarantine of Aviaries or Pet Sho
IS proposed to be repealed.

7 AAC 27.213  Regarding Tuberculosis Skin Test is proposed
be amended to reduce the mandatory requirement for anm
skin testing in grades one, three, and eleven and to establi
that the division of public health may require testing in
grades in certain school systems if evidence exists that there
Increased risk of spread of tuberculosis in a partict
community or region.

The regulation is amended to change the tes_tln%_ requirement
require an_intradermal Burlfled. protein derivative ‘PPD) te
Schools will no longer be required to mail skin test results
parentsdor guardians.  Gender specific language will
removed.

7 AAC 27,900 R_egardingi definitions is proposed to
amended to define health care providers to mean licens
physician, physician assistant, advanced rurse practitioner
nurse.

Any person may present written statements or arguments relevant to the proposed action by writing to the Section of Epidemiology, 3601 C Siri\
Suite 540, PO Box 240249, Anchorage, AK 99524-0249, so that they are received no later than April 10, 1998. Additionally, any interested per'
may present oral or written comments relevant to the proposed action, including the potential costs to private persons of complying with the propo

action, at a hearing to be held in Room 515, Frontier Building, 3601 C Street, Anchorage, AK, at 5:00 pm on March 25. 1998. The hearing will

held from 5:00 pm lo 8:00 pnt and might be extended to accommodate those present before 8:00 pm who do not have an opportunity to testify. Al

any oral testimony may be presented on March 26, 1998, from 1:00 pm to 4:00 pm by calling toll free 1-888-869-5955.

Copies of the proposed regulations may be obtained by writing to the Section of Epidemiology, 3601 C Street, Suite 540, PO Box 240249, Anchora,
AK 99524-0249, by calling 907-269-8000, by faxing 907-561-6588, or by e-mailing to epi.hss.state.ak us.
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HIV Reporting - The Time Has Come (?)

AIDS has been reportable to the state health department since
1985. AIDS case data, along with other data such as HIV
antibody testing conducted through the State Section of
Laboratories, scientific information about HIV, and data on
national trends, are used to help characterize the HIV/AIDS
epidemic in Alaska and to guide public health efforts.

In the ahsence of effective treatment, HIV-infected
individuals develop AIDS an average of 10 years after initial
infection. AIDS case data therefore present a snapshot of the
HIV epidemic approximately one decade earlier. AIDS case
data for 1996 and 1997 show that advances in treating HIV
infection are delaying infected individuals' progression to
AIDS. This encouraging trend is expected to continue. As a
result, however, AIDS case data will provide less and less
information about recent patterns in the epidemic. Although
the behaviors which transmit HIV are well known, the
prevalence of and changes in these behaviors within various
Elo ulations are not. Maore current data on the occurrence of

IV infection are essential to target and marshal support for
prevention activities.

The Alaska Division of Fublic Health is currently updating its
disease reporting regulations. The Division is proposing to
add HIV infection to the approximately 45 conditions for
which health care providers and laboratories are required to
report identifying  information to the Section of

Epidemiology.

A number of professional organizations have recently
recommended that all states implement HIV case reportlnﬁ.
The Centers for Disease Control and Prevention &CDC , the
Council of State and Territorial Epidemiologists %STE , the
Association of State and Territorial Health _ Officers
(ASTHO), and the National Alliance of State and Territorial
AIDS Directors (NASTAD) have all taken positions
supporting name-based HIV surveillance. Support for HIV
reporting (but not necessarily for reporting by name) has also
come from national advocacy %roups such as the National
Association of People with AIDS (Washington, DC&, Gay
Men's Health Crisis (New York), and AIDS Action Council

(Washington, DC).

While there is growin9 support for national HIV reporting,
the nature of the HIV/AIDS epidemic, injuries suffered by
many affected individuals, and punitive legislative proposals
introduced in some areas have raised a number of serious
concens about HIV named reporting. ~ Some of these
concerns, and alternatives considered, are discussed below.

Will HIV reporting discourage people from getting tested?

In recent years, many people have exPressed concern that the
perceived” social risks resulting from making HIV a
reportable condition would deter some people, especially
those potentially at highest risk, from seeking testing. Some
also believe HIV reporting might increase the number of

Beople seeking anonymous, rather than confidential, testim
Results of several recent studies indicate the impact on testir
is likely to be less than anticipated.

Are reported HIV/AIDS data secure?
State public health deﬁJartments have an excellent record ft

Brotecting confidentiality of HIV/AIDS data. There ha'
een no reported breaches of name-based HIV surveillanc
Access to, and uses of, Alaska data collected for publ
health purposes are severely limited. A reﬁort whic
identifies cases, or establishes characteristics of the status i
an identifiable patient with a reportable condition, |
confidential and may not be disclosed to the publi
(7 AAC 27.890).

Are there feasible alternatives to name-based reporting?
Decisions about approaches to report HIV' cases other tha
by name need to '>"igh the purposes and relative benefits v
disease surveillance. Disease surveillance systems, such a
the reporting system now proposed for HIV, are designed 1
help monitor disease trends, to provide information sufficiei
i0 target appropriate pubiic heaith services, and may impro\
timely treatment and preventive services. By their nature
these systems are most effective if they place a relatively Ic
burden on reporting Fprowders, produce accurate an.
verifiable data, allow for necessary follow up, and at
relatively low cost.

CDC recently published an evaluation of two existing stair
systems (Texas and Maryland) which use a unique identifiei
for HIV case reporting.  The evaluation found that ihc
systems tested provided much less c.omlplete_ information than
name-hased systems; could not reliably eliminate duplicate
case reports; greatly increased the complexity of health
department follow up with providers to complete risk and
other information; precluded integration of HIV data with
other relevant name-hased public health surveillance data (for
example, TB); and might not diminish risks for breaches it
confidentiality since providers had to keep logs of patient
names to match with assigned identifiers.

The process proposed changes lo regulations must,follow:

All interested individuals are urdged to provide verbal or
written comments on the proposed changes to the Section ol
Egldemlologx so that they are received no later than April
10, 1998. Additionally, any interested person may present
oral or written comments at a hearing to be held in Room
515, Frontier Building, 3601 C Street, Anchorage, AK, from
5:0C mlo 800 pmon March 25, 1998. Oral testimony also
may be presented on March 26, 1998, from 1:00 pm to 4:00
pm, by calling toll free 1-888-869-5955.

Copies of the proposed regulations may be obtained by
writing to the Section of Epidemiology, 3601 C Street, Suite
540, PO Box 240249, Anchorage, AK 99524-0249, by
calling 907-269-8000, hy faxing 907-561-6588, or by c-
mailing to epiwch@epi.hss.state.ak.us.
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HIV INFECTION - ALASKA

Data from HIV antibody testing conducted through the State Section of Laboratories and data from the Department o
Defense on civilian applicants for military service In Alaska are shown below. These data do not include HIV tests sent b;
providers to laboratories other than the State or Department of Defense Laboratories. HIV infection without AIDS is ne

currently reportable in Alaska.
State Section of Laboratories

Through December 31, 1997, the Section of Laboratories, Division of Public Health, has conducted 145,144 HIV antibod
tests on 110,787 individuals, with a total of 671 (0.6%) individuals testing HIV positive. Through December 31, 1997, 56
(L.1%) of 50,984 males, 104 (0.2%) of 59,144 females, and 4 (0.6%) of 659 individuals of unspecified sex have teste,

positive. Data helow reflect unduplicated individuals.

HIV Testing by Year

~HIV Testing by Age .
For Period May 1, 1985 thru December 31, 1997 For Period May 1, 1985 thru December 31, 1997
A Number-Tested  Number Positive  %Positive 085 NumberﬁTlested Numbe;GPosnlve %P%sflgtlve
0-9 a4 4 - 1986 1,448 56 39
1019 14990 2 . 0. 1987 5786 74 13
20-29 40,293 258 0.6 1988 5'757 55 11
30-39 33,688 255 0.8 1989 6195 51 0.8
40-49 15,161 107 0.7 1990 7'934 69 0:9
it 5,773529 20 03 1001 11,852 16 0.4
” - » i i 03
Totd 110,787 b1 06 1994 15818 i 03
1995 15,345 50 0.3
1996 16,217 50 0.3
1997 14,574 32 0.2

HIV Testing by Exposure Category and Ethnicity
(Number Positive, Number Tested, Percent Positive)
For Period May 1, 1985 thru December 31, 1997

Native American/

Exposure White Alaska Native Black Hispanic Other Not Specified Total
Category Pos  Tested (%g Pos Tested (%) Pos Tested (%) Pos Tested(%) Pos  Tested
Homosexual/ 206 1,794 12, 29 37 8l 18 107 168 15 69 217 7 50 140 4 21 148 299 2,404
Bisexual Male

IV Drug User 25 2,603 10 2 658 0.3 1 29 5.7 5 68 74 0 5 0.0 2 0 29 47 3,678
Heterosexual

Contact of

Person with/or 6 2,656 0.2 5 597 0.8 31 14 1 99 1.0 0 75 0.0 0 « 0.0 15 3,708

at Risk of AIDS
Hemophiliac 7 21 333 0 4 0.0 0 0 0.0 0 1 00 0

Transfusion w/
Blood/Blood 8 1,141 07 4 370 11 0 52 0.0 0 19 0.0 0 29 0.0 0 51

2 0.0 0 0 0.0 7 28 .
0.0 12 1662

Products
All Others 141 56.591 0 35 5482 0.6 20 2574 0.8 8§ 3.037 03 10 6545 0.2 291 99.307
Total 413 64.806 0.6 117 27.064 0.4 69 6.087 11 41 2830 14 15 3243 05 16 6.757 0.2 671 110.787

Department of Defense

Since October 1985, all persons applying for active duty or reserve military service, the service academies, and the Reserve
Officer Training Corps iROTC) have been screened for HIV infection as pan of their entrance evaluation. The Department ol
Defense shares the resulting statistical data with states for HIV surveillance purposes. Of 16,608 individuals (13,785 males
and 2,823 females) screened in Alaska from October 1985 through September 1997, 3 (0.02%) have tested positive for HIV

infection. Characteristics of the three individuals with HIV infection follow.

Sex Ethnicity Age
VLT S— 3 L] L — 1 20-24 YEATS rvvrvririnn 1
Females. .. 0 C1ET C— 1 30+ YearS s 2
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AIDS - ALASKA
Through December 31,1997, 412 Alaskans have been confirmed to have AIDS. O fthese, 202 (49%) are known to have
died. Ofthe412 AIDS cases, 356 (86%) are male and 56 (14%) are female. Data below employ the 1993 Expanded Case
Definition for AIDS. All cases are shown as diagnosed in the year the person first met the revised case definition.

Residence at time of diagnosis is shown by census area.

Cases and Known Deaths Exposure Categoryl
by Year of Diagnosis, N=412 N =412
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AUASKA STATE LEGISLATURE

Please enter into the recqrd my testimony to the DJHES&

Committee Name

Committee on T~5P) 11] Dated /

« J.Bill / Subject

r (ﬂ . . L X J - *

My name is Ilena Cramer. | am the women’s Outreach Worker at Interior AIDS
Association. | am a life long Alaskan resident My job is to help women ask themselves
“Where does my personal iresponsibility begin?”

The government cinijot fix all of societies woes, and should not even try. This
law will make intimacy illegal, and more dangerous for people than it already is: We all
remember the hype about the ‘sexless nineties’. We now see that this has turned out to be
far from the reality. People must leani how to protect themselves in today’s day and age.
Butthat is a big responsibility, some people would rather close there eyes to there own
dangerous behaviors, pointing fingere and finding fault Having HIV is not a crime, itis a
disease. A government cajinot legislate a disease. If it could, I would suggest outlawing
HIV altogether, and throwjng that pesky little virus in the slammer. While your at it

eradicate cancer, Alzheimer’s and MS.
This legislation is going to take all responsibility out of the hands of the people and

place itin the hands of the,courts, clogging up the system with disgruntled ex-lovers. The
only way to prevent HTV ii through education, behavior change and responsible behavior.
This law will not cut dlown on HIV transmission rates. It will increase
ignorance, hatred, and it will punish HIV positive people (who have been punished

enough, thank you!) !
I urge you to oppose this legislation. Thank you for your time.

*o' mm

Partners For a World Without AIDS,
llena Cramer

SIGNED: A
Testifier & .

Rcpresentin,

U £ 1 a
Address / Ph<xme Number



-NC >, T |  /5¢7Z fffen

d | Wt s 9750/
R & l@MbBA EN N AlDT
t r%iVW Okr, rf*

A
g M ltu UXtKs «& & /7 .. Cb.tin ncrim~
N Weus wer MIMS 33 fefftkki prmh/£
X gC** 1 g *«»W
bt w p HOY A ANl A

Bw/Mmv p* ™ AN Amn

@ AN TR T
(o

$ racrRxx x££ 77p7%,
n*)W M=*" * >N IM MA
lcivi til* 1x " 13 1*iw JA~ K rtl-ftifpij-

W M \I(W\Nt I:K/\ | n/n*/\ 1

W *
4* w*a
N &a v “fife, mr),



crp

TONY KNOWLES, GOVERNOR

INFECTIOUS DISEASES
1D

AIDS/S
DEPT. OF HEALTH & SOCIAL SERVICES TUBERCULOSIS Fzgw) 269-8000
IMMUNIZATION
3601 "C" STREET, SUITE 540 CHRONIC DISEASES
DIVISION OF PUBLIC HEALTH RO. BOX 240249 DIABETES
SECTION OF EPIDEMIOLOGY ANCHORAGE. ALASKA 99524-0249 INJURY CONTROL

SB17 - Criminalization of HIV
Briefing Points for Testimony
April 6, 1998

The medical and public health professional communities remain opposed to SB17. The
Alaska State Medical Association, Alaska Public Health Association, and Alaska Native

Health Board oppose SB17.

The House HESS Committee has heard testimony in support of SB17. Several points
raised by advocates of SB17 deserve clarification.

1)

2)

3)

4)

It was stated that 27 to 30 states have passed legislation similar to SB17.

In fact, a review of HIV specific legislation passed by other states reveals a variety of
types of legislation. Six of the states with laws mentioning HIV and criminalization
refer only to limited situations such as prostitution or organ donation. Six states have
laws that make certain acts a misdemeanor or infraction. Of all the states with specific
laws, we know of only 14 that are more-or-less comparable to SB17.

It was stated that Congressman (and physician) Coburn has introduced federal
legislation (HR 1062) that calls for criminalization of HIV, arguing that the Coburn bill

supports SB17.

The Coburn legislation which is pending action in the House of Representatives,
among many provisions, calls for legislation that would make intentional

transmission of HIV a felony. This legislation does not support SB17.

It was stated that the American Medical Association endorses legislation similar to
SB17.

The American Medical Association has endorsed the Coburn legislation and making
intentional transmission of HIV a criminal (felony) offense. This endorsement does
not extend to the broader “exposure” of SB17. The Alaska State Medical

Association opposes SB17.

It was stated that public health authorities’ actions in the 1920s and 1930s to control
Typhoid Mary were similar to, and supportive of, SB17.

AX" 562-7802



New York public health authorities did not criminalize infection with the bacteria
that was carried by Typhoid Mary. Typhoid Mary was isolated and later
quarantined for intentionally violating public health orders for her not to work as a
cook only after she had been proven to have transmitted the disease, typhoid.

Many other food handlers who were infected with the bacteria, Salmonella typhi,
the cause of the disease, typhoid, and who were the source of outbreaks where they
transmitted the disease to others, were not isolated because they subsequently
adhered to public health recommendations.

In summary, the approach that was taken to prevent disease transmission from
Typhoid Mary does not support SB17.

5) It was stated that no adverse effects occurred in Illinois after Illinois passed legislation
similar to SB17, based on data that the number of HIV tests done in the state, overall,

did not go down.

Using the overall number of HIV tests as a measure of the impact of the bill is not
valid. The number of HFV tests done in all states has increased substantially over
the past several years. Tlu'te were many factors that affected the number of HIV
tests done in each state, and in the US. We can all remember that there was a great
increase in the number of HIV tests done after Magic Johnson publicly announced

his being infected with HIV, for example.

Of greatest importance to effective public health measures . i prevent spread of HIV
is identifying individuals who are at high risk of being infected or becoming
infected. Overall data on the total number of tests in one state do not reflect
information on the impact on this group. We do not have data from Illinois on the
number of individuals who did not get tested, or drove to nearby states for testing,

or who were deterred from revealing partners.

6) Personal responsibility for behavior is a core value and essential strategy in educating
individuals about preventing HIV infection and transmission. The Department of
Health and Social Services fully supports criminalization and prosecution of the
intentional transmission of HIV. EXxisting laws provide for both. SB17 casts too broad
a net, cannot be supported by medical and public health evidence, and certainly will
have an adverse effect on effective preventive measures. We again request the

committee not to support SB17.
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Alaska State Legislature

130 Seward Street. Suite 215
Juneau, AJuJca 99801-2196

Legislative Research Agency
Phone: (907) 465-399!
Fax: (907)463-3351

March 7,1995

MEMORANDUM
TO: Senator Robin Taylor

FROM: Paula d. Scavera
Legislative Analyst

RE: Testing for HIV/AIDS in Illinois

You requested that this office research whether the number of tests for HIV/AIDS has decreased
in Illinois since 1989, when House Bill 1871 (Criminal Transmission cfHTV) became law.

According to the Illinois Public Health Department, Epidemiology Studies and Health Systems
Development Office, the number of HTV/AIDS tests has been on the increase and not decreased.
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The HIV Prevention Act of 1997

It has been just 16 years since the first cases of AIDS were recognized. The initial
thousand cases were reported to the Centers for Disease Control and Prevention (CDC) by
February 1983. By the end of June 1996, the cumulative incidence of reported AIDS cases
reached a total of 548,102. Of these, 343,000 are known to have died. Clearly, this is an

epidemic of historic proportion thal is continuing to grow.

While no cure exists for AIDS, we know enough about the disease to prevent its
spread. For instance, we know that AIDS is caused by the Human Immunodeficiency
Virus (HIV) and is actually the end stage of HTV infection. We also know that the disease
is transmitted through exchange of body fluids and it attacks the body's immune system

eventually leaving the body unable to fend off infection.

What we do not know is the extent of the epidemic. We have failed to employ the
public health procedures which have been successful in curtailing other epidemics in our
efforts against HIV. These include confidential HTV reporting and partner notification.

We have made an effort to report cases of AIDS on a state and national level but
not cases of HIV. We do not make it a priority to notify those who may have been
exposed that their lives may be endangered.

Put simply, the federal government and the public health community have been
AWOL in the battle against HIV. Sound medical practices have been abandoned and
replaced with political correctness. HIV has been treated as a civil rights issue Instead of

the public health crisis that it is.

The HIV Prevention Act of 1997 (H.R. 1062/ S. 503) will return sound medical
practices to our Nation's public health policy and curtail the spread of the deadly HIV

epidemic.

Recent scientific breakthroughs make prompt passage of this bill extremely
important. Many of the world's top HIV scientists have suggested that it may be possible
to "eradicate " the virus from die body and completely suppress it by using a combination
of new HIV drugs. Most believe that Uiese drugs may transform HIV for many from a
terminal, disease into a chronic disease like diabetes or heart disease. However,
researchers agree that the success of these drugs depends upon starting treatment early.

mattcoonnecvctlu papcr
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This bill aims at protecting the uninfected and al helping those who arc infected to
discover their status as early as possible to maximize the opportunities now available.

In addition to numerous public health officials across the country, the American
Medical Association-- the nation's largest doctors group- has announced its "strong
support” for the HIV Prevention Act of 1997,

The following is a section-by-section summary of the proposal.
IMPROVED HIV EPIDEMIC MEASUREMENT

The H2V Prevention Act refocuses our epidemic measurement on HIV infection
rather than AIDS.

Currently every State reports cases of AIDS, which is merely the end stage of HIV
infection. By confidentially reporting new cases of HTV, which is already required by 26
states, those responsible for control of the disease can more accurately determine the
current extent of the epidemic as well as future tiends, rates of progression, direction of
spread, possible changes in transmissibility and other critical factors of disease control.
Such information will allow for the development of long-term strategies based on reliable

data.

Reporting is used, to study and access many diseases. In addition to AIDS, many
other infectious diseases (such as gonorrhea, hepatitis and syphilis) are currently reported
to CDC. To protect confidentiality, many states use codes rather than personal identifiers

such as name and address.
PARTNER NOTIFICATION

The HIV Prevention Act would require states to inform individuals if they may
have been exposed to HIV by a current or past partner.

Scientists at the National Cancer Institute have estimated that between 650,000 to
900.000 Americans were infected with HIV at the end of 1992, between 120,000 to
160.000 of whom were women (An average of 50,000 Americans became infected each
year between 1987 and 1992).1 CDC estimates that up to 950,000 Americans are currently
infected.2 Sadly, most of those infected do not know it and do not get tested until they are
already sick with AIDS-related disease.3 By this point, /bey. have been denied the medical
care that can prolong their lives and stave off illness and may have infected others

unknowingly.
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Partner notification is the only timely way to alert those in danger of infection and
is the standard public health procedure for curtailing the spread of virtually all other
sexually transmitted diseases.

Partner notification essentially requires two sieps. The first is to counsel all
infected individuals about the importance of notifying their partner or partners that they
may have been exposed. The second is for their doctor to forward the names of any
partners named by the infected person to the Department of Health where specially trained
public health professionals complete the notification. In all cases, the privacy of the
infected person is, and must be, protected by withholding the name of the infected person
from the partner being notified. Because names are never revealed, the infected retain

their anonymity.

Notification allows for early medic-'l treatment which can prolong and improve
lives. It curtails the spread of HIV, and therefore, saves lives. It is also widely supported
by most Americans according to a poll published in the New York Post4 and will bring

greater safety to our nation's blood supply.

Partner notification has proven to be highly effective and there is HQevidence that
partner notification programs discourage individuals from being tested. Between 50% and
90% of those who tested positive cooperate voluntarily with notification. Further, even
higher proportions of those partners contacted- usually 99% or more- voluntarily obtain an
HTV test.5 But only 10% or less of people who have recently tested HTV-positive manage,

by themselves, to notify their partners.6

Legislation requiring spousal notification has already been signed into law (Public
Law 104-146). It applies only to those partners who are or had been married. It makes
perfect sense to expand notification to all of those who may have been exposed to HIV.

At least 32 states have enacted HIV/AIDS-speclfic partner notification laws, but
most do not mandate or impose a duly to notify.7

The CDC currently requires states to establish procedures for partner notification
for AIDS.

Partner notification is especially important for women because many HIV-infected
women (50% to 70% is some studies) do not engage in high risk behaviors but were
infected by a partner who does.8

Jack Wroten, who heads the Florida's program, said that "1 would hope that the
controversy surrounding partner notification would cease™ because "it works™ and "it's
very, very productive. And the fact is that the majority [of people], if you ask them, 'Do
you want to be notified?'- absolutely.ny



In addition to savin6 lives, partner notification also saves money. The CDC has
concluded that even if only one in 80 notifications results in preventing a new case of HIV-
infection, given the huge medical and social costs of every case (lifetime cost for HTV
treatment is $119,000), notification pays for itself.10

HIV TESTING FOR SEXUAL OFFENDERS

The HIV Prevention Act requires that those accused of sexual offenses be tested
for HIV.

Many times the victims of rape and other sexual assaults also become victims of
HIV.

Because HIV is incurable, rape and molestation victims must have the right to know
if they have been exposed to HIV as soon after exposure as possible so they can begin
medical treatment immediately if necessary.

Victims can not rely solely on testing themselves for the disease because there is
often a lag time that can last for several months between HIV exposure and infection.
Therefore, the only timely, logical and practical way for a victim to know if they may be
at risk of HIV is to learn the status of their attacker.

Most states allow for victims to find out whether their attackers have HIV, but only
after convicted of an assault, which may take many months or even years.

A recent Colorado study found dial while 3,250 arrests were made for forcible
rape, loss than a dozen tests were ordered. And in Alabama, because of the lengthy delay
in bringing rape cases to trial, no one has used a law that allows victims to find out
whether or not their attackers are infected with HIV.1L

Even if the victim tests negative, knowing the status of their assailant provides
many victims with a sense of relief and allows them to seek further medical advico and

take precautions if positive.
HIV AND MEDICAL PROCEDURES

The HIV Prevention Act protects both health care patients and professionals
from inadvertent exposure to HIV. It would do this by encouraging states and
medical associations to establish policies to be followed by providers with HIV in the
performance off any risk prone invasive medical procedure on a patient. It also allows
providers to test a patient for HIV before performing such a procedure.
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Both health care professionals and patients should be given the ability to protect
themselves from unwarranted HIV exposure.

Universal precautions wequiring that all patients be treated as if they are infected)
do not provide enough protection. Health carc workers have been infected with HIV after
being stuck with needles or after infected blood entered the workers' bloodstream through
an open cut or splashes onto a mucous membrane (like the eyes or inside the nose).
Additionally, a new study found that 17% to 25% of health care workers experience
adverse reactions such as contact dermatitis from latex gloves used as routine precautions.
Some can even suffer life-threatening reactions, including respiratory problems and

shock.12

As of June 30, 1996, 18,014 of the AIDS cases reported to the CDC were people
employed in health care. Overall, 76% of the health care workers with AIDS including
1,178 physicians and 3,019 nurses were reported to have died.

The CDC knows of 51 health care workers in the United States who have been
documented as having seroconvertcd to HIV following occupational exposure. CDC is
also aware of 108 other cases of HIV infection in occupationally exposed health care
workers whose seroconversion after exposure was not documented.13

A recent study of hospital nurses concluded that workplace stress due to the fear of
HIV contagion is high and the most effective way to reduce fear is to inform staff of the
HIV status of patients.}4

Seven-teen states have already passed legislation to protect patients from HIV-
infected health care workers.5

Similar proposals regarding patients and health carc providers passed the Senate
overwhelmingly in 1991, but were later dropped in conference.

The public would like doctors and dentists with AIDS or HIV lo be legally required
to inform their patients bf their health status according to 93% of those polled in a New
York Post survey.®6

Because an HIV-infected body is still infectious even after death, and can remain so
for several days17 cmbalmcrs and other funeral-service practioners can be at risk. In fact,
it is not unprecedented for HIV infection to occur during an autopsy. The HIV Prevention
Act would offer protection for those who work on corpses by allowing testing to determine
whether or not a body is infected.
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HIV NOTIFICATION

The HIV Prevention Act requires that if an insurance issuer requires an HTV
test as a condition of application, the applicant is entitled to the results. It also
permits adoptive parents to learn the HTV status of a child that they are considering

for adoption. *

Twenty-two states do not require insurers to disclose HIV test results to
applicants.B Therefore, applicants who test positive but are unaware of their status are
denied the opportunity to learn their status, seek medical care and prevent exposure to

others.

Many states do not permit potential adoptive parents to know the HIV status of a
child they are prepared to adopt, Because of the enormous financial and emotional
commitment that is necessary when caring for any one who is HIV-positive, this provision
is fair both to an infected child and the adoptive parents.

INTENTIONAL TRANSMISSION OF HIV

The HTV Prevention Act expresses the sense of the Congress that States should
criminalize the intentional transmission of HIV.

Those who arc infected with any communicable disease have a responsibility to
prevent transmitting the disease to others. Because no cure exists for HIV, transmitting the

disease is the equivalent of delivering a death sentence.

79% of Americans believe that those who knowingly infect another person with
HIV should face criminal charges. Half of those surveyed said that people who knowingly
transmit the virus should be charged with murder.®

While many states already have enacted such laws, many others have not.
California, for example, does not and even released an HIV-infected man jailed for not
informing his partner before having unprotected sex.2 Maryland's highest court also ruled
that a man who knew he had HIV and then raped three women could not be tried for
attempted murder even though lie may have infected his victims.2

CONFIDENTIALITY AND HIV

The HIV Prevention Act expresses the sense of Congress that strict
confidentiality must be observed at all times in carrying out the provisions of this Act.
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At least 39 states have laws providing lor confidentiality of HIV/AIDS related
information. At least 28 have laws thal specifically regulated medical records. The
remaining states may protect confidentiality under other statutes. Additionally, most stales
have penalties for unauthorized disclosure of information on patient's medical records.22,
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American Medical Association
Physicians Indicated 1oihe healili uf America

P. John Seward, MD GAGNorth Slate Street i1J1Z4G-S00
Executive Vico President ChiGii|(o, Hlinois (0G0 ii12 464-4184 Fax

February 20, 1997

The Honorable Tom A. Coburn, MD
United States House of Representatives
429 Cannon House Office Building
Washington, DC 20515

*

Dear Congressman Coburn:

The American Medical Association (AMA) is pleased to announce its strong support
for the “HIV Prevention Act of 1997" which you plan to introduce shortly. This
legislation would refocus public health efforts on 111V prevention by using proven
public health techniques designed for communicable diseases. These public health
initiatives which result in early detection of HIV infection are now more important
because of the tremendous advances that medical science has made. Early intervention
combined with effective trcaunenis will enable thnse with HIV and AIDS to live

longer, healthier lives.

. In the interest of preventing the spread of the HTV disease, the AMA has long
supported the concept of confidential reporting of all HIV-positive people, including
physicians and other health carc workers. Similarly, we have also recommended that a
system for contact-tracing and partner notification for unsuspecting sexual or needle-
sharing partners who might have been HIV-infected be established in each community.
The AMA is pleased that confidential reporting and partner notification are central
provisions in your bill. This is in keeping with our belief that those infected with HIV
and AIDS be treated in the same manner as other infectious and contagious diseases.

To protect victims of sexual assault, the bill would also require those indicted of sexual
offenses be tested for HIV. Early knowledge that a defendant is HIV infected would
allow the victim to gain access to *he ever-growing arsenal of new HTV treatment
options. In addition, knowing that the defendant was HIV infected would help the
victim avoid conduct which might put others at risk of infection.

The AMA believes this bill will greatly increase public health HTV prevention efforts
that until now have focused  AIDS. «We commend you for your commitment to this
worthy cause.

Sincerely,

P.J
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ELIZABETH SANCHEZ
BROOKLYN, NEW YORK 11206

TO: Congressman Tom A. Coburn. M D.

I would love io be with you at your press conference to introduce this
Comprehensive HIV Prevention Proposal. Unfortunately, do to health
reasons, | am unable to anend.

I only wish such a law existed before | contracted the HIV AIDS virus.
Because I, and | am sure many other women like me, might have been saved
from the HLV AIDS virus.

I am liviug proofofwhat can happen to a person because AIDS

notification does not exist. 1was deliberately infected by a person | loved;
Subsequently, I learned he infected at least ten other women before he died of

AIDS.

Infecting people with the AIDS virus should be a crime, | hope your
proposal will pass and save peoples lives.
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Americans for a Sound AIDS/HIV Policy
PO. Bon 17433 eWashington, DO 2004! « Telephone: 703/471-7350 #Fax: 703/47TMH09

March 6, 1997

Congressman Tom Coburn
429 CHOL

Washington, DC 20515
t

Dear Congressman Coburn.,

Treating AIDS/HIV a3 a civil rights issue rather than as a
medical/public health issue has been a disastrous failure. As
effective treatments for HIV positive individuals are now being
brought forward, over half the people in the United States
infected with this disease have no idea they carry the virus, and
thus cannot benefit from these new treatments.

While promising people extraordinary confidentially and
privacy protections once sounded like a reasonable inducement to
get people to voluntarily come forward to be tested, that
sophistry has proven an abject failure. We must immediately
treat HIV/AIDS as the serious public/health issue it really is
and address it as we do all other serfous contagious diseases.

The 1997 HIV Prevention Act that you are bringing forward
today offers the sound medical public/health solution that is so
desperately needed to end this epidemic. You will have our full
support in seeing this bill enacted into low,

We commend your courage and judgement in standing up to
those who would still want to support a failed policy of self-
interest over the public good. I am certain you will find an
overwhelming majority of your colleagues standing with you as
this moves forward.

We thank you, and look forward to working with you on this
critical 1issue.

Sincerely,
CMMu

W, Shepherd Smith, Jr.
President

Dedicated to limiting roral suffering from AIDS/HIV.
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INDEPENDENT WOMEN'S FORUM

For Immediate Release Contact: JefTRoscoberg
301-972-2367

Independent Women's Forum Hails HIV Prevention Act of 1997 As An
Effective Public Health Remedy to Combat HIV/AIDS;
A Crucial Women's Issue

WASHINGTON, D.C. (March 13) - The Independent Women's Fomm (IWF) today
heralds the introduction ofthe HTV Prevention Act of 1997 os a turning point in the fight
to stop HTV/AIDS, calling the bill the first attempt to treat the disease as a public health
matter rather than as a political issue.

Partner notification, accused sex offender testing, permitting adoptive parent
notification, and new preventative reporting requirements, all are urgently needed to
protect people at risk.

Barbara Ledeeu, IWF executive director for policy, called passage ofthe legislation a
crucial issue for women. "This legislation will give women the right to know, to choose to
avoid becoming infected with this deadly disease,Ledeen said. "It will also ensure that
women, who do become infected will be able to take advantage ofrecent scientific
breakthroughs *- we now have the ability to prolong and improve the quality of life of
individuals who are HIV infected, but only if we diagnose and begin early treatment.
Women too oflen are not allowed to know that they arc infected with HIV until they begin
to show signs of AIDS-related illnesses."

"Women arc exposed to HTV every day without their knowledge. In some states, rape
victims don't have the right to know if their attacker is ITI\VV-positive," continued Ledeen.
"Women have aright to protect themselves."

"We can't help but notice that traditional women's and civil rights organizations,
historically concerned with women's right to know, in this case, apparently do not agree.
Unfortunately, none ofthese groups are represented here today; nor have they spoken out
for awoman's right to know ifher sexual attacker has sentenced her to death by infecting
her with HTV. When women arc supposedly raped on military bases, NOW calls for an
investigation. But NOW seems not to care whether tbeso same women might have been
infected with HIV."

Ledeen concluded by commending the bipartisan group of over 50 original co-
sponsors. "This bill represents a major step forward L. ,,ur strategy to combat the AIDS
epidemic by focusing on preventative measures and facilitating the collection ofimportant
data that will assist public health officials lo track the scope and direction ofthe disease's
spread.”

The Independent Women's Forum is a non-profit, non-partisan organization based in
Washington, D,C,

2111 W ?0on Boulevard, Suite 550, Arlington, Virginia 22201-3057 « Telephone 703/243-8909 Fax 703/243-9230
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Christian Coalition

Capitol Hill Otf/nfl

March 13,1997

Honorable Tom Cobum
U.S. House o fRepresentatives

Washington, DC 20515

Dour Congressman Cobum:

On behalf’of Christian Coalition, 1 eotiunend you for introducing the comprehensive legislation to
prevent HTV (Human Immunodeficiency Virus).

Acquired Inr June Deficiency .Syndrom®© (AIDS) is the number one cause of death for Americans
between the ages 0f25 and 44. HIV, which causes AIDS, affects all people regardless >fethnic
origin, gender, ago or class and because there iBcurrently no medicine that will cure HIV, it is
imperative to curtail its spread and prevent new cases of HIV infection. Your legislation will put
in place necessary steps to begin testing, notifying, and reporting on HIV status which can help
protea the uninfected while also helping those who are infected to know as early as possible so

they can begin treatment,

We consider this legislation necessary and consistent with promoting sound general public health
” the needs of individuals and protecting their

Director, Government Relations

227 Massachusetts Ave. N.E. Suite 101, Washington, D. C. 20002 (202) 547-3600 FAX: (202) 543-2978

** TOTAL PAGE.O1 **
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March 12,1997

The Honorable Tom Cobum

511 Cannon House Office Building
House of Representatives
Washington, D.C. 20515-3602

Dear Congressman Cobum:

The AIDS epidemic has, thus far, avoided traditional public health treatment, but
Congress now has the opportunity to pass new legislation that will reverse this deadly

trend.

The HIV Prevention Act of 1997 will treat the virus that causes AIDS as what it is: 0
deadly health threat not a political issue. For too long, the federal government’s policies
toward HTV havo ignored time-tested methods for stopping epidemics, In an effortto
save lives this legislation establishes a confidential, national HIV reporting effort,
requires partner notification, mandates testing for sexual offenders, protects health care
patients and professionals from inadvortenl exposure to'HIV, and gives patients access to
insurance-required HTV test results. It also allows adoptive parents to leam the HTV
status ofa child, criminalizes intentional transmission of HTV, and ensures the
confidentiality of infected persons. Hie bill strikes just the right balance between
individual rights and the interests ofthe larger community.

*

The HTV Prevention Act of 1997 is a sensible, compassionate stop toward containing the
tragedy that has taken the lives of hundreds of thousands of Americans since 1981,

Family Research Council is pleased to support the HIV Prevention Act of 1997, a long-
overdue addition in the fight against AIDS.

Sincerely,

Gary L. Bauer
President

Family Research Council
801 G Street, NW + Washington, DC 20001  (202) 393-2100 « FAX (202) 393-2134 » Internet www.fre.org


http://www.fre.org
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WOMEN AGAINST VIOLENCE

An advocacy group forwomen crime victims

Deidrc Raver (718)849-0780

Co-Founder Web'Address; WWW.IWF.uRG
Elizabeth Enright

Co-Founder

We strongly support the HTV Prevention Act of 1997, -which will
guarantee rape victims Ihe right to test their assailants for the HIV virus.

It is inhumane lo deny anyone the opportunity to learn ifthey have been exposed to the
HIV virus. This is especially true of those -who have already been victimized once by rape. Rape
victims arc currently victimized a second time by being denied an opportunity to learn their
assailants’ HIV status. HIV is incurable and early treatment is critical in improving the health
and extending the life of the victim. Our current policies place the life of the rape victim at stake

for a second time, by denying early treatment.

Victims cannot rely solely on testing themselves for the disease because there is often a
significant lag time between HIV exposure and infection. Therefore the only timely, logical and
practical way for a victim to know if she may have contracted HTV is to learn the status of her

attacker.

Presently, most states allow rape victims to test their assailants for HIV, but only after the
rapist is convicted, which may take months, and years in many cases. This restriction dilutes the
original intention of the legislation meant to protect rape victims and delays medical treatment

for those infected with HIV.

What is even more reprehensible, is that today accused rapists are using their HIV status
as u plea bargaining tool with prosecutors. Rapists will submitto an HIV test only ifthe
prosecuting attorney drops or reduces the rape charge. If the prosecuting attorney insists on
pursuing a rape charge, the victim is forced to wait years for a conviction before their attacker is
tested for HTV. Our current laws force prosecutors to choose between prosecuting criminals and

protecting the health of victims.

Rape victims should bo given as much medical information as possible. After enduring a
brutal assault, rape victims deserve compassionate help that includes determining whether or not
exposure to HIV has occurred. Our laws should not aggravate the terror that rape victims face
when coping with the possibility of pregnancy, venereal diseases and the threat of HIV.

Not allowing rape victims lo legally leum the HIV status of the defendant follows a
pattern ofharassment in the criminal justice system that often burdens rape victims. To
knowingly infect a woman with HIV is the worst form of violence. It should be a crime for sex
offenders and child predators to knowingly expose their victims to 111V and they should be
charged with attempted murder. Because of privacy laws, this is currently impossible.

Because women arc most at risk of infection by the ITIV virus, Women Against
Violence supports the immediate passage of this legislation.


http://WWW.lWF.uRG
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February 24, 1997

Honorable Tom A. Coburn, MD
U.S. House of Representatives
Washington, DC 20515-3602

Dear Representative Cobum:

The Christian Medical & Dental Society is pleased lo endorse the principles contained in
the HIV Prevention Act 0F1997. Having reviewed the legislation, we are encouraged to
note that the bill advances important principles such as:

1. Focusing attention on preventive measures to stop the spread ofthe human
immunodeficiency virus (HIV) as opposed to attending primarily to the later
development of acquired immune deficiency syndrome (AIDS).

2. Recognizing the special risks both incurred and posed by health professionals involved
in invasive procedures.

3. Protecting others, and enforcing personal responsibility regarding the spread ofthe
virus while providing counseling and information to Infected individuals.

4. Facilitating the collection ofvital data by public health officers to use in evaluating the
scope of the disease and in developing strategics to address the public health concern

in their communities.

I commend you for your efforts to move our nation closer to an approach that promotes
compassion and respect for the individual while placing a high value on the public health
interest. Thank you for your leadership in this area.

Gene Rudd, MD
Associate Director

Christian Medical & Dr.ntal Society
sill sill Slieel » 1SO. 11, 5, Oriif/il, TN 17621 UOOS

Plume:  1.(M4 11110 + f;..i S23.HJJ.1U05 « 7JJA.L JOCum[n»u7*u.f,oni
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P.O. Box

Irvine, CA 92623
1-800-HIV-HOPE
fax 714-474-0610

February 19,1997

The Honorable Tom Cobum
511 Cannon
Washington D.C. 20515

Dear Mr. Coburn,

On behalf of the Board of Directors of He Intends Victory, | would like to thank
you for the proposed HIV Prevention Act of 1997. As you know, we are an
Evangelical Christian ministry to those affected by AIDS and have seen the need for
this type of movement by our government for some time. Four of our nine Board
members are H1V+ themselves so consequently we have a personal interest.

After examining the content of your bill, we feel you have very sensitively
brought balance to the medical community, those infected with HTV, and those
affected. AIDS is preventable! And this bill is an excellent beginning towaru
returning sound medical practices to our nation's public health policy and to
curtailing the spread of HTV and AIDS.

If there is anything we can do to further endorse this legislation, please feel free to
contact me.

Sincerely,

Rev. Bru >A. Sonnenberg
Board President

1A Ministry To Those Affected By AIDS

Board of Dlrectttrs- _ . .
Brncc A. Sonnenberg, President Herb Hall, Vice-President’ Jennierllolm strom , Secretary

Mike Mcintyre, TT€SUIEI TamaraBrown Terry Daffy Mike Hylton Tom Queen Dan Wooding
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Joe S. Mrlllcmev.Jr., M.D.
Pirsidfiil

Toni K. Smith
BarulitieDinrior

Julie A, Fontenot
Directoroj (laminimiralichi
Richitrd Tompkins, Ph.D.
Directorofluftrulitm

ADVISORY BOARD

William R. Archer 111, M.D.

Marcia L. Bull. F.f. D.
StantonJ, Biirron. M .D.
RccH Hell, M.D.

Kinyne Tinnnct|

Maiilyn BlllingM)', M.D,
Linrin Biijjoy, M D.
Thomas F- Klkinj. M.D.
J. Tliomas Fitch. M.D.
Glen C. GrifTm, M.D.

W. David lager, M.D.
Richard 1). Klovsky, M.D.
Thomas Lickona, Ph.D.
Willlain A. I-ong.Jr.. M.D.
Robert R. Retlfifrltl, M.D.
W. Shepherd Smith,Jr.
Ctirtit Sdnc. M.D,
Bradley R. Ware, M.D.

February 20, 1997

Tho Memorable Tom A. Coburn

U.S. Congressman, Second District, Oklahoma
511 Cannon Building

Washington, D.C. 20515

Dear Dr. Coburn:

The Medical Institute for Sexual Health has reviewed the HIV Prevention
Act of 1997, and we are pleased to strongly endorse it. As a medical
organization, we feel it is important for the national government to intercede
in what has become a national epidemic. This is especially true for the

protection of young people.

The Centers for Disease Control has now reported more than 500,000 coses
of AIDS in the U.S. cumulatively; more than 340,000 of these people have
died. The U.S. lost about 400,000 people in World War I, This helps to put
into focus how many people Irom our country have died in this AIDS/HIV
epidemic. Since the epidemic has not been controlled, it is important to take
measures to protect people in our society from a disease thal Is uniformly
fatal (with rare exceptions). We feci thal your legislation would promote the
public health without neglecting the needs and concerns of individuals.

We are grateful for the work you have done in advancing tills bill and will
be glad losupport you in any way to gel this important legislation passed.

Simcerely yours,

[ fr/ fUM O

[foe S. Mdlhaney,Jr., M.D.Jr

JSMclxm

P.0. BOX 4919 *Austin, TX 787(55r919 « 1 FUIQJ 892-948-1 » |.0CN: 451-7699 « FAX: 1 (512) 451-7597
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