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R e s o lu t io n

(By )

U rging  the Congress o f  the United S ta 'cs  to pass S. 1629, the Ten th  A m endm em  Enforcem ent Act o f
1996.

W hereas  Congress, by its authority  to regulate com m erce  am ong  the states, lias repeatedly preem pted  state 
laws, inc luding  those relating to health, welfare, t ransporta tion, comm unica tions , bank ing , environm ent, 
and  civil justice, reducing the ability o f  state legislatures to be responsive to  their constituents;

W hereas  m ore than h a lf  o f  all federal laws p reem pting  states have been enacted by Congress  since 1969, 
intensifying an  erosion o f  state pow er that leaves an  essential part  o f  our constitutional s t r u c tu r e -  
fed e ra l ism -s ta n d in g  precariously.

W hereas the  United States Constitution antic ipates tha t  our  A m erican  federalism will al low  differences 
am on g  state laws, expecting people to  seek ch ange  th rough  their  ow n  legislatures w ithout federal 
Ic- islators representing other states p reem pting  states to  impose national laws;

\ \  iicrcas constitutional tension necessary to protect liberty arises from the fact tha t  federal law  is " the 
suprem e L aw  o f  the Land." while in contrast powers not delegated to  the federal governm ent arc  reserved 
to the states or to the people, and  that tension can  exist only  w hen  states arc  not p reem pted  and  thus 
rem ain  credible powers in the federal system.

W hereas less federal p reem ption m eans states can  act  as  laboraii/.-\ :s  o f  democracy, seek ing  novel social 
and  econom ic policies without n sk  to the nation.

W hereas  S 1629 is designed to  create m echanism s for careful consideration  proposals that w ould  preempt 
states in areas historically with in  their purview through  procedural m echanism s in the legislative, 
executive a n d  judicial b ranches  o f  governm ent. nam ely

In the  Legislative branch , by requiring  a s tatem ent o f  constitutional authority  a n d  an  expression 
o f  the  intent to  preempt states.

In the  Executive branch, by curbing  agenc ies  tha t  may preem pt beyond the ir  legislative authority,

In the  Judicial branch, by codifying jud ic ia l  deference to state laws w here  the  Congress  is not 
clear in  its intent to  preempt

Now. thcieforc. be it resolved that the  Legisla ture o f   urges

That the  congressional delegation o f  the state o f  co-sponsor S 1629 in o rder  to  show its support for a
decisive role for states w ithin  the federal system,

That the Congress  enact S 1629, the Ten th  A m end m en t  Enforcem ent Act o f  1996 in o rder  to  s trengthen 
the political safeguards o f  federalism as an tic ipated  under the  Constitution , and

Tha t the  President o f  the U m icd  States sign S 1629 as a  m eans o f  en sur ing  fu.. consideration  or 
federalism principles w ithin  the exercise o f  executive powers



D o n ' t  T r e a d  o n  M e :  

S t a t e s  R e s i s t  F e d e r a l  P r e e m p t i o n

and  held  liable for lu n g  can c e r  d e a th s  
w h en  the  v ic tim  w a s  a rg u a b ly  w a rn e d  
a n d  a s s u m e d  the  risk of h e r  behav io r ,  
then  the  s ta te  leg is la tu re ,  n o t  a federal  
c o ur t ,  is the  a p p ro p r ia te  b o d y  to  m a k e  
the dec is ion  to  restric t su ch  c la im s  (es­
pecially w h en  C ongress  has  no t d irectly  
a d d re s s e d  the  q u es t io n  of liabil i ty  in 
federal legislation).

The Cipollone case is m o re  h ig h  p r o ­
file tha n  m o s t  such  cases ,  b u t  it is no t  
unusua l .  Every  year (and  1994 is no  ex­
ception) the  U.S. S up rem e C o urt  coasid- 
ers  several im portan t  p re e m p tio n  cases. 
A nd  ev e ry  year, C o n g re ss  c o ns id e rs  
bills, federa l  agenc ies  c o n s id e r  ru les ,  
and  in te rna t iona l  agenc ies  co n s id e r  d e  
cisions tha t  w o u ld  s u p p la n t  s ta te  s t a tu ­
tory o r  co m m o n  law A dverse  dec is ions  
m ay resu l t  n o t  only  in  n u l l i fy in g  s ta te  
legisla tive acts  o r  s ta te  c o u r t  dec is ions ,  
bu t  a lso  in  n a r ro w in g  the  r a n g e  of is ­
sues  that leg is la tures  m a y  a d d re s s  The  
threat  is the  steady, in c rem en ta l ,  vear-  
by-year  e ro s ion  of the  ju r isd ic t ion  of

Congress, federal agencies and even the Supreme Court are constantly 
encroaching on state jurisdiction, but states can and do fight back.

William T. Waren

Rose C ipo llone  began  sm o k in g  in 
1*442 an d  d ied  ot lung  cancer  in 

W84 H er fam ily  sued  th ree  tobacco 
com p an ies  u n d e r  N ew  Jersey tort law  
In their defense, the  cigarette m a nufac­
tu re rs  c la im ed  that federal s ta tu te s  e n ­
acted in 196?a n d  1969. w hich  require  a 
health  w arn ing  on  all packages of c iga­
rettes. p re em p ted  the fam ily 's  sta te  law  
claim The federal district court g ran ted  
the Cipollones' motion  to strike the p re ­
em p tion  defense, bu t  the  cour t  of a p ­
peal* reversed , accepting  the  c igarette  
m a nu fac tu re rs '  a rg um en t  tha t  p re e m p ­
tion u a *  implied
Wi;; jm  t t t j r rn  i t *  i rd rr j l iltJirvcounsel in 
SCSI » Wjnhmfcton DC .off**

The Cipollone case  e v e n tu a l ly  
reached the U.S. S up rem e  C ourt ,  w hich  
in 1992 reversed  the ap pea ls  court  dec i­
sion in part .  T he  h igh c o u r t 's  dec is ion  
w as  im p o r ta n t  n e t  s im p ly  b ec a u se  of 
the  hot political issue of c igare t te  com -
Eany  liability for lung  cancer  d e a th s ,  

ut m o re  fu n d a m e n ta l ly  becau se  of 
w hat the C ourt  h ad  to say abou t  the  fed­
eralism  issues  ra ised  bv  the  c igare t te  
m anufacturers '  defense

The federalism concerns of states re­
late not to the outcom e of the liability is­
sues  in the case, b u t  ra ther  to issues of 
p rocess— to q u e s t io n s  a b o u t  w h o  d e ­
cides In this c ircumstance, if it is unfair 
for c igare tte  m a n u fa c tu re rs  to  b e  sued

SlMr Lrfwittum W n  l*M



stale legislatures.
Interest g ro u p s  of every  s tr ipe  that 

are unsuccessful in p u rsu ing  their agen ­
d a s  at the  s ta te  level inc reasing ly  are  
tem p ted  to " fo ru m  s h o p "  a n d  co m e to 
W ash ing ton , D C . ,  seeking  reversa l  of 
s ta te  legis la tive  or  court action. Federal 
m oves  frequen tly  result in u n d o in g  the 
w ork  o f  s p o n s o r s  of s ta te  legis la t ion  
w h o  m a y  h a v e  labored  for m o n th s  or 
years to p a s s  a bill But p e rh a p s  the 
most ins id ious  consequence of p r e e m p ­
tion from the s ta te  perspective is its im ­
pact in the  fu tu re .  Unless a federal 
s tatu te can be am ended  or a 
cour t  dec is ion  reversed  in 
n e w  federa l  legislation, 
state ju r isd ic t ion  over  large 
areas of public policy is ced ­
ed  for the  ind e f in i te  fu ture  
to the  federa l  g o v e rn m e n t  
This is pa r t icu la r ly  harmful 
w h e n  tedera l  ac t ion  results 
in " f ie ld "  p re em p tio n ,  
w h ich  m a y  ba r  fu tu re  state 
legislative action even  w hen  there  is 
d 'r e c t  conflict w i th  federal law. T h ;i  
may h a p p e n  w h e n  sta te  s t a n d a rd s  are  
- imply  m o re  s t r ing en t  than  o '  s u p p l e ­
m e n t a l  to  federa l  s ta n d a rd s  o r  even  
u  hen Mate law  touches  tan g rn t ia l ly  on 
the s im o  subiect as  federal legislation.

Preemption by Legisl.uion
Before C ongress  tms session are  pro- 

r  -aN  re la ted  to  infras ta te  te le c o m m u ­
nications . ir*e rs ta te  b ank ing  a n d  
b ra n c h in g ,  p ro d u c t  l iab il i ty  an d  cred it  
re p o r t in g  All w o u ld  u n d e rm in e  s ta te  
t a n . and  all hav e  a chance ol passing.

S tates  a re  o p p o s in g  cong ress iona l  
p ro p o sa ls  to  s t r ip  'h e m  of s b s lan l ia l  
authority  to  regu la te  intrasta te te lecom ­
munications. a n d  it 's an uphill baffle.

In lanuarv . th e  C lin ton  a d m in i s t r a ­
tion  p re s e n te d  its  "C o m m u n ic a t io n s  
Act R efo rm s,"  in te n d e d  to  e n c o u ra g e  

in v es tm e n t  in the  na tiona l in fo rm ation  
in t r a ' t r u c tu r e  ( M l ) ,  the  so-called  " i n ­
fo rm a tion  s u p e r h i g h w a . " The a d m in -  
S t a t i o n 's  M l  w h i te  paper, w h ich  c o n ­

te m p la te s  a new a n J  targets  federa l  
regulatory  f ra m e w o rk  for a d v a n c e d  
. o m m u m c j i io n s  a n d  in fo rm a t io n  ser-  
m u  ' ,  bu i lds  u p o n  legislative p roposa ls  
o t ie re d  bv C o n g re ssm a n  E d w a rd  
M arke t of M assachusetts

se n a to r  C aro l F uk un ag a  of H aw aii ,
. nair ot \ C S L  s  C o m m u nica tio ns  C o m ­
mittee. obiects in p roposals  that w o u ld  
inappropria te ly  o ve rr ide  sta te  law s  Al­

tho ug h  ag re e in g  w i th  the g oa ls  of p ro ­
m o ting  co m p e t i t io n  an d  en c o u ra g in g  
inv es tm e n t  in in fo rm ation  in f ra s t ru c ­
ture, F u k u n a g a  h as  told C o n g re ss  that 
the M arkev  bill "w o u ld  je o p a rd iz e  the 
federal-s ta te  p a r tn e rsh ip  in d e ve lo p in g  
telecom m unications policy by  p re e m p t­
ing s ta tes  a n d  sh if t ing  a u th o r i ty  to  the 
Federal C om m unica tions  Com m ission." 
C alifornia  A ss e m b ly w o m a n  G w e.i  
Moore, in test im ony before an  a d m in is ­
tra t ive  h ear ing ,  ex pres sed  s im ila r  c o n ­
cerns a b o u t  the H o use  an d  a d m in i s t r a ­
tion p lans. "If enac ted , these  p ro po sa ls

effectively ev iscera te  s ta te  reg u la to ry  
authority."

S tates  a re  a lso  ba t t l ing  p ro p o sa ls  to 
usu rp  their au thority  over  intersta te and  
branch banking

T h e  f e d e r a l  g o v e r n m e n t ,  s a y s  
K a n s a s  S e n a t o r  A l ic ia  S a l i s b u r y ,  
" s h o u ld  n o t  m a n d a t e  th e  fo rm  o f  i n ­
t e r s t a t e  b a n k i n g  a n d  b r a n c h i n g  r e g ­
u l a t i o n  S ta tes  a re  par t ic u la r ly  c o n ­
cerned abou t  re tain ing au tho r ity  to reg ­
u la te  in te rs ta te  b ranch ing , to  tax bank s  
and  to coord ina te  banking  an d  e c o n o m ­
ic deve lopm ent  policv  At the very least, 
she  says ,  s ta tes  sh o u ld  be  ab le  to  " o p t  
ou t"  oi the  federal regulators schem e 

State reg u la t ion  o t  credit rep o r t ing  
agenc ies  is a lso  u n d e r  ch a l lenge  in the 
cu rren t  C o ng ress  M any  s la tes  h ave  
passed  legis la t ion  r e sp o n d in g  to  c o n ­
stituent complaints that thcv lost money, 
w ere  d en ted  cred it  o r  lost a |ob  because  
of e r ro n e o u s  cred it  repor ts  N o w  C o n ­
gress is co ns id e r ing  sim ilar  legis la tion  
Lobbyists  for the  c rrd i!  rep o r t ing  a n d  
bank ing  industries , however, h ave  been 
d e m a n d in g  p re e m p tio n  of s tr ic ter s ta te  
law s a s  their  price for accep ting  a d d i ­
tional federal regulation

C ongress  has  considered  p roposa ls  
for federal p roduct liability legislation for 
the past 13 soars  This session, the Senate 
Commerce Committee has  updated  a bill, 
S 657. tha t  w o u ld  selectively ove rr ide  
state to n  law on  product tn junes  Repre­
sentative Mike Box of Alabama objects to

the bill, say ing  that "m y  convictions on 
the  need for tort reform in this coun try  
are  held in check by m y  grea ter  concern 
for protecting principles of constitutional 
federalism as well as by practical consid­
erations."  A federal law, he  says, w ould  
create confusion in state courts.

P reem ption  by Regulation
States  also  need  to  be  co nce rned  

ab o u t  p re e m p t io n  by  federa l  agency  
regula t ion . A classic e x a m p le  ar ises  
from the U.S. S uprem e C o u r t 's  1993 d e ­
cision  in CSX Transportation t>s. Easter- 

wood. The case, w h ich  in ­
volved  issues  o f  liability  at 
ra i lw ay  g ra d e  c ro ss ings ,  is 
significant. States have  t rad i­
t ionally  re ta ined  nea r ly  ex­
clusive au tho r ity  o ver  tort  li­
ability issues as well as  o v e r­
all responsibility for h ighw ay 
sa fe ty  The s ta te  need  to  r e ­
tain legislative jur isd iction  is 
clear, g iven  an  a n n u a l  a v e r ­

ag e  of 5,885 accidents  a n d  628 fatalities 
at rail crossings betw een  1985 and  1990.

A tra in  o p e ra te d  by  CSX co llided  
w i th  a truck  an d  killed T h o m a s  Easter- 
w o o d  on  Feb. 24, 1988. H is  w id ow , 
Lizzie sued  CSX u n d e r  Georgia law, al­
leg ing  tha t  the  ra i l road  failed to  m a in ­
ta in  an  a d e q u a te  w a rn in g  dev ice  a t  the 
crossing an d  that the train w a s  traveling 
at excessive speed  The ra i lroad  a rg ued  
tha t  the  Federal Railway Safety A d  s u ­
persedes Georgia law a n d  therefore n u l ­
lifies the claims of Lizzie Easfprwood.

The U S. S uprem e C ourt ,  in an o p in ­
ion by justice Byron White, he ld  that the 
federal  rail safety s ta tu te  p re e m p te d  
E a s te rw o o d 's  claim tha t  th e  trai, w a s  
traveling  a t  excessive speed . The Court,  
how cv :r. fou nd  no  objection to  Lizzie 
E a s te rw o o d 's  claim based  on  G eo rg ia  
law  re la ted  to  safely an d  w a r n in g  d e ­
vices, g iv en  tha t  no  tedera l  fu n d s  h a d  
been  e x p e n d e d  at the  g ra d e  cro ss ing  
w h e re  he r  h u s b a n d  xvas k il led  lus tice  
W hite  concluded  that u n d e r  the  Federal 
R ai lw ay  Safety Act. the  sc o p e  of s ta te  
law  p re e m p t io n  d e p e n d s  o n  the  scope  
of ag e n c y  regu la t ion  The federa l  act 
p e rm i ts  s ta te s  "to  a d o p t  o r  c o n t in u e  in 
io 'c e  anv  law, rule, regulation , o rd e r  o r  
s tan da rd  relating to  railroad s j ie ty  until 
such time as  the secretary has adop ted  a 
re g u la t ion  cove r in g  the  .ubject n a t t e r  
of such  sta le  requirement." According to 
lu s t ice  W hite  the  issue w as  s im p ly  
'w h e th e r  the  secretary of t ransporta t ion

Interest $lottp> of event stripe ilialave imsticce.4fiii 
lit pursuing llieir iigmtns at the ditto level. ,- 

iucrcadntfif are templed la ''forum tlrop" ami 
.; come to WadiiiitfUm, D.C., seekiu^nyersalof . 
/= ■  dale h^idnlidc or cotniaelion.
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T h e  L e g a l  C e n t e r  D e f e n d s  t h e  S t a t e s

S ta te  s ta tu te s  m ay  be in v a l id a te d  
no t  on ly  as  a result  of p reem p tio n ,  

but a lso  by being  declared  u nco ns t i tu ­
tional.

A g o o d  ex am p le  is p re sen te d  oy 
Wisconsin vs. Mitchell, a case that posed 
the ques t ion  of w h e the r  a s ta te  legisla­
ture  m ay  a u th o r iz e  tou gh er  p u n i s h ­
m ent for a c r im inal w h o  ta rge ts  a v ic­
tim on  the basis of the vic tim 's race, re­
ligion or o ther  protected characteristics. 
The W isconsin  S u p re m e  C o u r t  s truck  
d o w n  the s ta tu te  on  First A m end m en t  
g ro u n d s ,  re g a rd in g  the  increased  
p ena l ty  as  s e p a ra te  p u n is h m e n t  of the 
p e r p e t r a to r 's  though ts .  The  case  then 
w ent to the U.S. Suprem e Court.

T h a t 's  w h e n  a u n iqu e  ins ti tu tion , 
the S tate  a n d  Local Legal Center, 
s t e p p e d  in. Estab lished  by  NCSL an d  
other  s ta te  a n d  local gov e rnm en t  asso­
ciations, the  D C  -based Legal C en ter  is 
the  final line of d e fense  for s ta te  
statutes in the nation s high court.

A s it does  in m a ny  e th e r  s ta te  and  
local gov e rnm en t  cases, the Legal C e n ­
ter filed an  omicus brief  to  d e fend  the 
state s ta tu te  in Wisconsin vs. Mitchell. 
The brief a rg u e d  tha t  an  en han ced  
p ena l ty  tor h a te  cr im es is justified b e ­
cause  ‘ u n d e r  the C o ns t i tu t ion ,  s ta te  
leg is la tures  a re  g iven  w id e  la t i tu d e  to 
rind so lu t ion s  to the  p ro b le m s  facing 
their com m unities ,  as long as  those so­
lu t ions d o  not o ffend  cons t i tu t iona l ly  
p ro tec ted  r igh ts  '  A nd  the  h ig h  cour t  
trad it ionally  has  ' r e c o g n iz e d  the  need 
lor defe ren ce  to  legisla tive |u d g m o n ls  
concerning the length of sentences."

ha* i s su e d  reg u la t ion s  co ve r in g  the  
same subiec t m a tte r  as C e o rg ia  n eg l i ­
gence  law p e r ta in in g  to  the  m a in te ­
nance  o t  a n d  m e  o p e ra t io n  of t ra in s  at 
g rade  c ro s s in g s "

The I  S secretary of t ran spo r ta t ion  
m 1*C| p rom ulga ted  regulations for the 
rail saietv act. setting m a x im um  speeds  
tor tram* o n  different ca tegories  of 
track, thu s  p re e m ru n g ,  in W hile 's  view, 
a claim ha*eJ  on  a de te rm ina t io n  of ex­
cessive *peed  u n d e r  s la te  law O n  the 
o ther  h a n d ,  w h i le  the  secre tary  had  is- 
s u r d  regula tion*  applicab le  to  projects  
w here  tedera l  fu n d s  a re  e m p lo y e d  in 
the  ins ta lla tion  of w a rn in g  devices, no

An en hanced  p ena l ty  is fu r ther  jus­
t if ied, acc ord in g  to  the  brief, becau se  
h a te  c r im e s  subjec t  v ic tim s  to  n " p r o ­
found  a n d  p e rvas iv e  sense  of  v u ln e ra ­
bility." Such cr im es also are m ore d a m ­
ag ing  to  com m unit ies  and  can trigger a 
w av e  of inc idents  as " illus tra ted  by the 
racia lly  m o t iv a ted  H o w a rd  Beach a n d  
Bensonhurst crimes in N ew  York City."

Nor, a rg u e d  the Legal Center, d oes  
the  First A m e n d m e n t  b a r  an  en hanced  
sen ten ce  for a h a te  cr im e , w h ich  af te r  
all, a d d re s s e s  no t  th o u g h t ,  sp eech  o r  
ev en  expres s ive  c o n d u c t  b u t  r a th e r  
c r im inal conduc t .  In o th e r  w o rd s ,  " a g ­
g ra v a te d  b a t te ry  is no t  p ro tec ted  
speech."

T he  S u p re m e  C o u r t  ag reed .  An 
op in io n  w r i t te n  by  C h ie f  Justice  
William Rehnquist u ph e ld  the consti tu ­
t ionali ty  of the  W isconsin  h a te  c r im e  
sta tu te  While m ere  abstract beliefs ca n ­
not be taken into  account in sentencing, 
R ehnquis t  exp la in ed ,  beliefs tha t  form  
the  m o t iv e  for a c r im e  a p p ro p r ia te ly  
m ay be  considered.

Since its found ing  in 1983, the Legal 
C e n te r  has  b ecom e a n  im p o r ta n t  r e ­
source for s ta te  a n d  local g o v e rn m e n ts  
in S up rem e Court  litigation. It h as  filed 
over  168 bnefs  amicus curiae or ap prox i­
mately IS to 20 briefs every  year. In a d ­
d i t io n ,  the  cen te r  co n d u c ts ,  ev e ry  
S u p re m e  C o u r t  te rm , n u m e r o u s  m o ot  
courts. This sh arpens  the oral advocacy 
sk ills  of s ta te  a n d  local a t to rn e y s  w h o  
a rg u e  before  th e  C o u r t  A rev iew  by  
fo rm er  S u p re m e  C o u r t  c lerks co n c lu d ­
ed that Legal Center b ne fs  w ere  am ong

federal money had  been  spent at the  site 
of th e  E as te rw o od  acc iden t .  Therefore . 
W hite  found tha t  n o  federal regulations 
"covered  the  sa m e  sub iec t  m a tte r "  as 
Ceorgia negligence law  regarding  safety 
devices

So  EayltruvoJ w a s  a par t ia l  bu t  still 
s ign if ican t victory to r  the  s ta te s  The  
S u p re m e  C o u r t ,  how ever, vvasonly  the  
first ’ p re em p tio n  battlefie ld ."  In Eaiter- 
r i m / ,  as  in m ost  such  cases, s la tes  w ere  
co n ce rn ed  ab o u t  i s su es  of p ro cess  a n d  
lu r isd ic t ion  w i th in  the  federal  sy s tem . 
W hile  the  C o u r t  c a n  be  re sp o n s iv e  to  
federalism issues, the C ongress  and  fed ­
eral ag enc ies  o ften  are  m o re  co nce rned

the best  su b m it te d ,  c o m p a ra b le  in 
schola rship  to those filed by  the  solici­
tor genera l,  a te s ta m e n t  to  the  skill of 
Lc",al C en te r  la w y e rs  a n d  the  d is t in ­
guished pro  bono  attorneys w h o  are  re­
c ru i ted  by the  cen te r  to  w r i te  m a n y  of 
its briefs,

The Legal C en te r  files in four m ajor 
types  of civil cases  in v o lv in g  i m p o r ­
tant questions  of consti tu t ional law. As 
in Wisconsin vs. Mitchell, the  cen ter  fre­
quently  d e fends  sta te  an d  local legisla­
tion  from First A m e n d m e n t  a n d  s im i ­
lar challenges tha t  a s ta te  h a s  v io la ted  
a n  in d iv id u a l ' s  co n s t i tu t io n a l  r igh ts .  
Cases tha t  contest s ta te  tax ing  o r  r e g u ­
la to ry  a u th o r i ty  u n d e r  the  C o m m e rc e  
C lause  a re  a se c o n d  category . H u n ­
d re d s  of m ill ions  o r  e v e n  b il l iun s  of 
do l la rs  m ay  be  a t  s take  w h e n  s ta te  tax 
cases are acc ep te d  b y  th e  S u p re m e  
C ourt .  C ases  re la ted  to th e  l iabil i ty  of 
s ta te  a n d  local g o v e rn m e n ts ,  w h ic h  
f req uen tly  ar ise  u n d e r  S ec t ions  1983 
a n d  1988 o f  the  F edera l  C ivil  R igh ts  
A d ,  are a third  category. P e rh a p s  m ost 
im portan t ,  the Legal C en te r  a rg u e s  for 
the  restoration of constitutional p ro tec­
t ions of fed e ra l ism  in cases  in v o lv in g  
the 10th A m endm en t,  the 11th A m e n d ­
m e n t  a n d  s im ila r  basic  c o n s t i tu t io n a l  
p rovis ions pro tec ting  the  r igh ts  o f  citi­
zens to local se lf-governm ent. The cen ­
ter also files briefs in p re e m p tio n  cases 
a n d  in cases  in v o lv in g  the  in te r p r e ta ­
tion of federal s ta tu te s  tha t  h ave  a s ig ­
nificant impact on  states a n d  local g o v ­
e rn m e n ts ,  such  a s  e n v i ro n m e n ta l  law  
a n d  fair labor s tandards .

a b o u t  resu lts  The  s ta te s '  a r g u m e n t  is 
that if it is alleged that current s ta te  law 
unfairly imposes tort liability, then  state 
leg is la tu res  a re  the  a p p r o p r ia te  b od ie s  
to  co. s idcr  the  issue a n d  if n ecessa ry  
correct the iniustice. Such a rg u m e n ts  are 
not a lw ays p e rsuas ive  w ith  so m e  m e m ­
b ers  of C o n g re ss  a n d  federa l  a d m in i s ­
tra tors  w h o  are  in effect be ing  ask ed ,  as 
a matter of good g overnm ent ,  no t to  ex­
ercise their full pow er  and  a u lk o n ty

The U 5 .  Senate C o m m erce  C o m m it ­
tee m arked  up  S 839, the h igh-speed  rail 
bill, on  Nov. 9 ,1993 , a n d  a m e n d e d  it to 
include a provision that cou ld  reverse  in 
p a r t  CSX M. EatleruvoJ That p rovis ion

Sotr LrgtUilum Mxy IW



G A T T  P r e e m p t i o n  o f  
S t a t e  B e e r  a n d  W i n e  L a w s

T he q u es t io n  of p re e m p t io n  is in ­
c reas ing ly  likely to ar ise  from  in ­

ternational  t rad e  treaties. As an  e x am ­
ple , w i tn e s s  the  G enera l  A g re e m e n t  
on  Tariffs a n d  Trade panel ru l in g  tha t  
s ta le  law s a n d  reg u la t ion s  in  14 ca te ­
gories in 40 states d iscriminate against 
C anad ian  beer  and  w ine  imports. List­
ed  b e low  a re  the  law s  a n d  the  s ta tes  
affected.
1. S tate b e e r  a n d  w ine  tax ra tes  based  
on  annual production.

N ew  York, O regon , R h od e  Is land, 
Puerto  Rico
2. S tate tax  cred i t  for sm all  b rew eries  
based on  production.

K en tucky , M inn eso ta ,  O h io ,  W is­
consin
3. S tate taxes on  w ine based  on  orig in  
of product.

A la b a m a ,  G eorg ia ,  N e b ra s k a ,  
N ew  Mexico
4 State i xcise tax at wholesale level for 
importer! wine.

Iowa
5. Tax treatment of wine based on  local 
ingredients

M ichigan, Ohio , Rhode Island  
6 Tax on  w in e  m a d e  from a specified  
variety of grape.

M ississ ipp i 
T. Excise tax cred i t  on  beer for e q u i p ­
m ent purchases.

Pennsy lvania  
8 Three-tier exemption system.

A lask a ,  C a l i fo rn ia ,  C o n n e c t ic u t ,  
F lorida, H aw aii,  Idaho, I l l inois ,  Ind i-

x im ph  required  the  L 5 D ep ar tm en t  of 
Tran-portaiion  to  issue regulations cov ­
ering  all rail g ra d e  crossings w ith in  a 
-peeil ied  per iod  of time H ow ever, b e ­
cause the scope  ol p reem p tion  follows 
the scope  ot agenev  regulation  u n d e r  Lfflfnnwt and  the tederal Railway Safe- 
n  Act, the superficially innocuous provi- 
su m  in S S31* co u ld  su pe rsede  the  s tate 
Ijus preserved  in In-tcm w d  A lthough  
the high speed bill Mailed in late 1993, at­
t e m p t '  to legislatn els rev erse Lastcruw^i 
mav t v  taken u p  again later this vcar 

A nother  cu r re n t  threat is tha t  the  
t  S D epar tm en t  ol Transporta tion  mav 
issue regulations that ’ cover" the Eastr/• 
i i m t  s itua tion  an d  therebv p re em p t  the  
states, even w ithout the spur  of congres-

ana, Iow a, K ansas ,  L ou is iana ,  M aine , 
M ary land , M assachusetts ,  M inneso ta ,  
M o n ta n a ,  N e w  H a m p s h i r e ,  O h io ,  
O regon ,  P en n sy lv a n ia ,  R h o d e  Is land , 
T e n nessee ,  Texas, U tah ,  V irg in ia ,  
W a sh in g to n ,  W est V irg in ia ,  W isco n ­
sin
9. S tate  re q u ire m e n ts  to  u se  co m m o n  
carriers.

A r iz o n a ,  C a l i fo rn ia ,  M a in e ,  M is ­
sissippi, S ou th  Caro lina 
10 S tate  licensing  fees for im p or ted  
beer a n d  wine.

A la sk a  (be e r  a n d  w in e ) ,  V erm on t  
(beer only)
11. E xem ption  of in -s ta te  w in e  from 
prohib ition  o f  sales of alcoholic bever­
ages in  certain areas of the  state.

M iss iss ipp i
12. R eq u irem en ts  o f  " p r ic e  a f f i rm a­
t ion" ( im p o r te d  p ro d u c t s  m a y  n o t  be  
offered b e low  the p rice  o f  these  p r o d ­
ucts in neighboring states).

M assachusetts ,  R h od e  Is land
13. State laws that al low  l iquor  control 
b o a rd s  to  req u ire  l is t ing  (p o s t in g  the  
notice  of s ta te  sale  of s ta te  p ro d u c ts )  
a n d  d e l is t in g  ( rem o v in g  o th e r  p r o d ­
ucts from the list).

Ida ho ,  M is s i s s ip p i ,  N e w  H a m p ­
sh ire ,  P e n n s y lv a n ia ,  V erm on t ,  V ir­
g inia
14 W ho lesa le r  d is t r ib u t io n  r e q u i re ­
ments.

C o n n e c t ic u t ,  F lo r ida ,  M a ry la n d ,  
M assa c h u se t ts ,  M is s o u r i ,  O reg on ,  
Texas, Utah.

sional action. In this, as in so  m a n y  cas­
es, a p p o in te d  federal  a d m in is t ra to r s  
have  en o rm o u s  latent pow er ,  an d  states 
a re  ask ing  them  to v o lu n ta r i ly  absta in  
from exercising that p ow er

Preem ption  by  Court  Decision
EastcmwJ was only  o n e  of m a ny  

similar cases recently considered  by the 
U S S uprem e Court A report by the ap ­
pellate iudge>‘ conference observes  that 
the  num ber of p n v m p t io n  cases cons id ­
ered bv the L .5 S uprem e C ourt  '  has in ­
creased bv a factor of tou r"  over  the  last 
20 v ra r s  A c c o rJ m g  to  the  rep o r t ,  on ly  
10 p reem p tion  cases, o r  2 percen t  of the 
C o u r t ' s  docke t ,  w e re  h e a rd  d u r in g  the  
1962, ‘63 a n d  '64 te rm s  Tw en ty-one

years  later, the  n u m b e rs  ju m p e d  to  39 
cases—9 percen t of the  total d ock e t  for 
the 1985, '86 and  '87 terms.

For m o re  than  10 years, the  s ta tes ,  
acting through  the D.C.-based State and  
Local Legal Center, h ave  been  seek ing  
th ro u g h  friend of the  cour t  (amicus) 
briefs to p ersuade  the  Court  to read fed­
eral s ta tu te s  n a r ro w ly  a n d  to d e fe r  to 
the judgm ent  of elected state legislators. 
The  Legal C en te r  h as  had  co ns iderab le  
success  in this effort, n o t  on ly  w in n in g  
m any  preem ption  cases bu t also en cou r­
ag ing  the C o u r t  to d e v e lo p  a so-called  
" d e a r  s ta tem en t” doc tr ine  tha t  requires 
C ongress  to  be  explic i t  a b o u t  its in ten t  
to p re e m p t  s ta te  la w  before  the  c o u r t s  
will act to nullify s tate action.

O n e  of the  Legal C e n te r ' s  most s ig ­
nificant S u p re m e  C o u r t  v ic tories in a 
p re em p tio n  case w a s  th e  1991 decis ion  
in Gregory vs. Ashcroft. The issues  w e re  
first w hether  a provis ion  of the Missouri 
Constitution requiring judges to retire at 
age 70 violated the federal Age Discrim­
ination in E m ploym ent Act (ADEA) and  
second  w h e th e r  the  p ro v is io n  v io la ted  
the  Equal P rotec tion  C la u se  of the  U.S. 
Constitution. In its brief, the  Legal C e n ­
ter u rged  the C o u r t  to in te rp re t  the  
ADEA in a w ay  tha t  recogn izes  the 
states ' "u n iq ue  sovere ignty  an d  righ t  of 
self governance. ' '

In her  o p in io n  u p h o ld in g  M issouri  
law, Justice Sandra Day O 'Connor, a for­
m er sta te  legislator, a r t icu la ted  a "clear 
s ta tem en t"  ru le  tha t  p ro v id es  co n s id e r ­
ab le  p ro tec t ion  for s ta te  s ta tu te s .  "If 
C o ng ress  in te n d s  to a l te r  the  v ital c o n ­
s t i tu t iona l  ba lance  b e tw e e n  the  s ta tes  
and  the federal governm ent ,"  she  wrote, 
"it m u s t  m ake  its in ten t ion  to  d o  so u n ­
m is takab ly  c lea r  in the  la n gu age  of the  
s t a t u t e H e r  op in ion  is on i  of the m ost 
b ro a d - ra n g in g  a n d  forceful i t  -<"nt d e ­
fenses of federa lism  an d  the  role of the  
s ta te s  in the  A m erican  cons t i tu t io na l  
system

"This p la in  s ta tem en t  rule ,"  O 'C o n ­
nor  exp la ins ,  "is n o th in g  m o re  tha n  an  
a c k n o w le d g m e n t  tha t  the  s ta te s  re ta in  
substantial sovereign p ow ers  ui de r  o u r  
constitutional schem e ”

A m on g  the  p re e m p t io n  cases  in 
w hich  the  Legal C en te r  filed briefs  in 
1 ^ 3  w e re  the  u sua l  g ra b -b ag  of s u b ­
s tan t iv e  issues p re se rv in g  a s ta te  law  
re l j ted  to  p n o m y  of claims in insurance 
com pxny  insolvencies, defend ing  a state 
law  i t .d ie d  tn  foreclosure sales and  p ro ­
tecting  sta te  lax law s as  ap p lied  to  rail-
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N a t i o n a l  C o n f e r e n c e  o f  S t a t e  L e g i s l a t u r e s

444 NORTH CAPITOL STREET, N.W. SUITE 515 WASHINGTON, DC. 20001 
202-624-5400 FAX. 202-737-1069

JAMES J. LACK
STATE SENATOR srv YORK PRESIDENT. NCSL

M E M O R A N D U M  a l f r e d  w. speer
cttRK op mi: noi-st

To: NCSL Executive Committee

From: William Pound and Carl Tubbcsir

Date: April 25, 1996

Subject: Support for the Federalism Bill

/

LOI1SIANA STA1T CIIA1R NCSL

WILLIAM POUND
EXECUTIVE DIRECTOR

We have enclosed a recent communication that Senator Lack and Representative Box have sent 
to legislative leaders in legislatures that arc still in session. The letter asks them to consider 
introducing and approving the enclosed memorial resolution supporting S. 1629, The Tenth 
Amendment Enforcement Act of 1996. The bill, sponsored by Alaska Senator Ted Stevens, 
would curtail unnecessary preemption of state laws. It is a natural follow-on to the unfunded 
mandates bill passed by Congress 16 months ago. By passing these resolutions, we hope that 
legislatures will demonstrate that they arc troubled by preemption and support S. 1629.

We hr pc that you will consider introducing this or a similar resolution on preemption and S. 
1629. Please call either one of us if you have any questions.
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LAW AND JUSTICE

Our American federalism creatively unites states with unique cultural, political, and social 

diversity into a strong nation. The Tenth Amendment reserves broad powers to the states and to 

the people. As a carefully reasoned foundation of the Constitution, federalism protects liberty, 

enhances accountability and responsiveness, and fosters innovation

Individual liberties can be protected by dividing power between levels o f government.

"The Constitution docs not protect the sovereignty o f states for the benefit o f the States or state 

governments as abstract political entities, or even for the benefit o f public officials governing the 

States To the contrary, the Constitution divides authority between federal and state governments 

for the protection o f individuals" New York v United States, (1992) When one level becomes 

deficient or engages in excesses, the other level o f government serves as a channel for renewed 

expressions o f self-government This careful balance enhances the express protections o f civil 

liberties within the Constitution

By retaining power to govern, states can more confidently innovate in response to 

changing social needs As Justice Brandcis wrote, "It is one o f the happy incidents o f  the federal 

system that a single courageous state may, if its citizens choose, serve as a laboratory, and try 

novel social and economic experiments without risk to the rest o f the country" New State Ice Co 

v Liebmann. (1932) It is a suitable role for the federal government to encourage innovation by 

states The federal government should recognize that failure is a risk associated with 

experimentation and pennit states room to act and evaluate without judging prematurely the value 

o f innovative programs The Supreme Court should interpret the Dormant Commerce Clause in a 

restrained manner sensitive to the powers o f the states in the federal system so that states are not 

unreasonably frustrated in their efforts to deal with pressing social and economic problems Mate 

and local governments making difficult decisions to cope with mounting problems should be

FEDERALISM



allowed room to innovate without the risk o f having their work stricken by insensitive ovcrly- 

acadcmic interpretations o f the Dormant Commerce Clause.

In New York v. United States, the Court relied upon the Tenth Amendment to void a 

mandate upon the states. To the Court, a vital federalism was essential to accountable 

government. "Accountability is thus diminished when, due to federal coercion, elected state 

officials cannot regulate in accordance with the views o f the local electorate in matters not pre­

empted by federal regulation."

When national policy-makers ignore the fiscal impact o f proposals that are to be 

implemented at the state level, citizens have difficulty discerning which level o f government to 

hold accountable for making critical choices between increasing taxes or eliminating other state 

programs in order to implement a mandated national agenda. Such distortion can frustrate voters 

and decrease citizen participation Reform is needed in order to hold the federal government 

accountable for making policy decisions that ultimately affect the level o f services provided by the 

states or the level at which states are compelled to tax their citizens States must retain the 

predominant role in shaping policies for which they will ultimately commit the predominant share 

of resources

Responsiveness to constituencies within state boundaries is diminished as the power of the 

federal government grows disproportionately Disturbingly, federal constraints upon state action 

grow even as states arc mcrcasingly acknowledged as innovators in public policy To revitalize 

federalism, the three branches o f the national government shodd carefully examine and refrain 

from enacting proposals that would limit the ability o f state legislatures to exercise discretion over 

basic and traditional functions o f state government

In recent years, a number o f Supreme Court decisions interpreted the Tenth Amendment 

as little more than a restatement o f other principles o f shared power inherent in the Constitution 

In Garcia v San Antonio Metropolitan Transit Authority, (1985), which limited the right of state 

and local governments to set labor standards for their own employees, the Supreme Court 

removed itself from balancing the commerce powers o f Congress and the States and interpreting 

the Tenth Amendment’s reservation o f power to the states Again, in South Carolina v Baker,



(1988), the Court restated the Garcia view that the Tenth Amendment offered no discrete 

protection for the states. By these holdings, states are relegated to trusting Congress to protect 

their powers. And New York v. United States docs not relieve states from the fiscal and policy 

dislocations caused by grant conditions. Therefore, specific action is needed to improve the 

political safeguards o f federalism.

NCSL dedicates itself to restoring balance to federalism through significant activity in the 

political process and through thoughtful consideration and broad national debate o f proposals to 

amend the Constitution that arc specifically intended to redress the erosion o f state powers under 

the Constitution While actively protecting state interests w ithin the political process, NCSL does 

not by this policy endorse any specific proposal for or against constitutional change or call for a 

constitutional convention 

Preemption as a Last Resort

NCSL calls for greater creativity and forccfiilness in achieving a functional federalism that 

respects diversity without causing division and that fosters unity without enshrining uniform ity 

Creative solutions to public problems can be achieved more readily when state laws arc accorded 

due respect and when state legislators can knov' that good ideas w ill not be preempted without 

justification Congress must allow states flexibility to shape public policy

Inordinate reliance upon the central government for problem-solvirg feeds the 

misconception that uniform ity for uniformity's sake alone is a concept that justifies preemption 

However, in a federal system stiong reasons compel acceptance o f diversity among states Our 

federalism anticipate: diversity, our unity does not anticipate uniform ity By definition, every 

preemptive law diminishes other expressions o f self-government and should be approved only 

where compelling need and broad consensus exist While proponents o f preemption may claim 

expected benefits, these must be balanced against the potential loss o f accountability, innovation 

and responsiveness

Preemption may be warranted in specific instances when it is clearly based upon provisions 

o f the U S Constitution authorizing such preemption and only when it is clearly shown (1) that 

the exercise o f authority in a particular area by individual stales has resulted in widespread and



serious conilicts imposing a severe burden on national economic acti'.ity cr other national goals;

(2) that solving the problem is not merely desirable, but necessary to achieve a compelling 

national objective, and (3) that preemption of state laws is the only reasonable means of  

correcting the problem.

Similarly, congressional expansion of criminal jurisdiction, while not specifically 

preempting state laws, diminishes the role of state legislatures by permitting federal and state 

prosecutors to exercise a greater role in determining maximum penalties based upon whether state 

or federal law should be the basis for charges. Federalizing state criminal offenses should be 

avoided because o f the damage to federalism and the sweeping impact on the federal courts. 

Specific crimes that have complex international or interstate implications may be appropriate for 

federal action if a systemic failure makes state action impossible or ineffective Inadequacy of 

state resources is not sufficient reason for federal takeover o f criminal jurisdiction 

Strengthening Political Safeguards

The federalism principles o f  accountability, innovation, responsiveness and the 

preservation o f individual liberty guide many NCSL policies Within this policy there are many 

actions that Congress should take that specifically improve the political safeguards o f federalism 

Among the specific actions that NCSL calls upon the federal government to undertake aie the 

following

Strengthen Fiscal Impact Requirements

In order to reestablish the nexus between taxing and spending policy decisions, every member of  

Congress should be informed o f the cost to their state o f federal mandates before being asked to 

authorize thrm This refinement o f the State and Local Government Cost Estimate Act, (Pub L 

97-108). would facilitate meaningful consideration o f costs proposed for state action and make 

members o f Congress more accountable The analysis should serve as a caution by examining the 

reverberations o f the decision in other areas of policy SimiL;ly, agencies o f the federal 

government should comply faithfully with the Executive Order on Federalism. (E O 12612), to 

comprehend the impact o f proposed regulations on state policy 

Avoid Unfunded and Underfunded Mandates



Among the distortions caused by the excessive power o f the national government is the separation 

o f decisions to tax from decisions to spend. The intractable federal deficit constricts federal 

spending and increases reliance on mandates or grant conditions to accomplish goals set by 

Congress. The federal temptation to mandate should be curtailed by requiring full federal 

appropriations before penalties to states contained in authorized programs take effect and to 

require clear regulatory guidance before states become subject to penalties Also, federal 

resources should be adequate to offer meaningful encouragement to state efforts and at a 

minimum to provide technical assistance and sufficient oversight. Connecting federal fiscal 

consequences to grant programs is essential to fostering accountable federal policy. Congress 

should not abdicate responsibility for administrative oversight o f grant conditions to the federal 

courts by relying on beneficiaries to enforce federal grant requirements tnrough lawsuits In the 

event the courts arc to be relied upon for enforcement, then the federal government should waive 

its sovereign immunity and become subject to suit for failures in administration o f programs. This 

policy docs not relate to access to federal courts for enforcement o f constitutional rights.

L im it Regulating by Grant Conditions

The power o f the national government to spend for the general welfare is not an unlimited 

right to regulate state action, however, in South Dakota v Dole, M987) the Supreme Court left 

the lim it on ccngrcssional authority undefined Congress continues to regulate states through 

conditions on grants In order to define the limits o f congressional power under the Spending 

Clause, federal law should require that the Spending Clause be narrowly construed The law 

should prohibit conditions on grants made to the states beyond such conditions that arc necessary 

to specify the purpose o f the expenditure, except where the conditions, such as those relating to 

civil and individual rights, may fu lfill powers expressly dele'$a:ed to Congress by the Constitution 

Existing grants should not automatically become subject to new conditions 

Protect SlP.te Sovereign Imm un ity

Having heard state pleas to avoid curtailing funding for failure to comply w ith new federal 

policies, some in Congress have adopted the abrogation o f state sovereign immunity as a means o f 

forcing state action In Atascadero State Hospital v Scanlon. (1985), the Supreme Court held



that abrogations o f state sovereign immunity by Congress can be accomplished only by language 

in the statute that is unmistakably clear in its intent. Congress has not hesitated to propose new 

areas in which to make states liable. Such means o f forcing compliance with federal mandates 

should be rejected. In the event they are seen as the only means o f assuring compliance, then the 

federal government must open itse lf to suit as well, in order to insure full consideration o f the 

risks during the legislative process. Normally, equitable and injunctive remedies arc sufficient 

safeguards for insuring compliance with the law.

Defer to State Separation o f Powers

Federal grants to states can achieve national goals without disrupting state laws and 

procedures Therefore, federal legislation should respect the role o f the legislature and not create 

an .unnecessary preference for state executive decision-making. Although the executive may be 

called upon to administer grant programs, state legislatures should retain authority to appropriate 

state funds, to designate implementing agencies, and to review state plans and applications for 

assistance State court systems also should not be commandeered to implement federal policies; 

in the event federal actions w ill result in an increased burden on state courts, then the federal 

government should also provide funds to implement action by the courts 

Protect State Tax Systems

A major factor in maintaining a vital federalism is the ability o f the states to shape their tax 

systems to meet growing demands and to respond to change The loss o f deductibility o f state 

and local sales taxes and the loss o f protections for tax exempt financing exemplify congressional 

erosion o f state fiscal autonomy and should be redressed The Supreme Court has similarly 

reduced protections for the states by holding that intergovernmental tax immunity is not protected 

by the Constitution Because the power to tax is the power to govern, the President, Congress 

and the Supreme Court should defer to responsible state fiscal policy in order for states to be their 

full constitutional partners 

No tify States o f In ten t to Preempt

To encourage the exchange o f information and opinions among national and state 

legislators, Congress should provide reasonable notice to state legislative leaders and governors o f



any congressional intent to preempt and provide them w ith opportunity for formal and informal 

comment prior to enactment. By requiring that Congress openly address attempts to preempt, 

constitutional protections for states are further safeguarded.

Examine Preemption Impact

To insure that the national legislature knows the effect o f its decisions on other levels o f 

government, members o f Congress should be informed o f which o f their state's laws would be 

preempted by federal legislation before they arc required to vote on the preemptive legislation 

Congress should develop other means to explore more thoroughly the federalism implications o f 

proposed bills. Congress should refer bills that affect state powers and administration to 

intergovernmental subcommittees 

Avoid Regulatory Preemption

States should not be undercut through the rcgulatorv process, because by judicial decision 

states arc limited to reliance upon the political safeguards o f federalism to maintain power within 

the federal system. Any agency intending to preempt state laws and rules should have explicit and 

specific authorization from Congress The Executive Order on Federalism (E 0  12612) provides 

guidance for agency examination o f intergovernmental impact and should be codified and 

enforced Circumvention o f rulemaking procedures through interim final rulemaking and the like, 

should be prohibited A join t congressional committee should review regulations 

Appointment of Jurists

In the process o f selecting nominees to the federal courts, the President ?nd the Senate 

should -  among other considerations -  be mindful o f the vital role federalism plays within our 

constitutional framework 

Improve Intergovernmental Communications

Members o f Congress should expand formal and informal communications with their state 

legislatures in o rd :r to defend federal legislation that diminishes state powers and to explore less 

intrusive means o f achieving national goals

NCSL endorses periodic examination by Congress o f the stale o f American federalism in 

light o f Supreme Court decisions challenging the substantive effect o f the Tenth Amendment In



exploring the dimensions of the current intergovernmental crisis, Congress should consider the 

need for statutory and constitutional remedies. Together, we should revive appreciation for the 

principle that sharing power between levels o f government enhances America's ability to develop 

responsive policy in a changing world.
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104th CONGRESS 
2d Session
To protect the rights o f the L’tatcs and the people from abuse by 
the Federal Government; to strengthen the partnership and the 
intergovernmental relationship between Stare and Federal 
Governments; to restrain Federal agencies from exceeding their 
authority; to enforce the Tenth Amendment to the Constitution; and 
for other purposes.

IN THE SENATE OF THE UNITED STATES 
March 20, 1996

Mr. STEVENS (for himself, Mr. DOLE, Mr. ABRAHAM . M r. BENNETT. Mr. 
BROWN, Mr. COATS, Mr. COCHRAN. Mr. COVERDELL, M r. CRAIG , Mr. 
D ’ AMATO , M r. FAIRCLOTH, Mr. GRAMS, M r. GREGG. M r. HATCH , Mr. 
HELMS, Mrs. HUTCHISON. Mr. INHOFE, Mr. INOUYE, Mr. 

KEMPTHORNE,
Mr. KYL, Mr. NICKLES, Mr. SIMPSON, Mr. SM ITH , and Mr. THOMPSON) 
introduced the follow ing b ill; which was read twice and 
referred to the Committee on Governmental Affa irs 

A B ILL
To protect the rights o f the States and the people from abuse by 
the Federal Government; to strengthen the partnership and the 
intergovernmental relationship between State and Federal 
Governments; to restrain Federal agencies from exceeding their 
authority; to enforce the Tenth Amendment to the Constitution; and 
for other purposes.
[Ita lic -> ] Be it enacted by the Senate and House o f 
Representatives o f the United States o f America in Congress 
assembled. [<-Ita lic ]
SECTION 1. SHORT TITLE
This act may be referred to as the 'Tenth Amendment Enforcement 

Act of 1996’.
SEC. 2. FINDINGS.
The Congreri finds tha t-
(a) in most areas o f governmental concern. State governments 
possess both the Constitutional authority and the competence to 
discern the needs and the desires o f the People and to govern 
accordingly;
(b) Federal laws and agency regulations, which have interfered 
with State powers in areas o f State jurisdiction, should be 
restricted to powers delegated to the Federal Government by the 
Constitution;
(c) the framers o f the Constitution intended to bestow upon the 
Federal Government only lim ited authority over the States and the



People;
(d) under the Tenth Amendment to the Co istitution, the powers not 

delegated to the United States by the Const;iution, nor prohibited 
by it to the States, are reserved to the States respectively, or to 
the people; and

(c) the courts, which have in general construed the Tenth 
Amendment not to restrain the Federal Government's power to act in 
areas of stale jurisdiction, should be directed to strictly 
construe Federal laws and regulations which intcrfc-., with State 
powers with a presumption in favor of State authority and against 
Federal preemption.
SEC. 3. CONGRESSIONAL DECLARATION.

(a) On or after January 1, 1997, any statute enacted by Congress 
shall include a dcclaration-

( 1) that authority to govern in the area addressed by the 
statute is delegated to Congress by the Constitution, including 
a citation to the specific Constitutional authority relied upon.

(2) that Congress specifically finds that it has a greater 
degree of competence than the States to govern in the area 
addressed by the statute; and

(3) if the statute interferes with State powers or preempts 
any State or local government law. regulation or ordinance, 
that Congress specifically intends to interfere with State 
powers or preempt State or local government law, regulation, or 
ordinance, and that such preemption is necessary.

(b) Congress must make specific factual findings in support of 
the declarations described in this section.
SEC. 4. POINT OF ORDER.

(a) IN GENERAL-
(1) INFORMATION REQUIRED- It shall not be in order in either 

the Senate or House of Representatives to consider any bill.
joint resolution, or amendment that docs not include a 
declaration of Congressional intent as required under section 3.

(2) SUPERMAJORITY REQUIRED- The requirements of *his 
subsection may be waived or suspended in the Senate or House of 
Representatives only by the affirmative vote of three-fifths of
the Members of that House duly chosen and sworn. An affirmative 
vote of three-fifths of the Members of the Senate or House of 
Representatives

duly chosen and sworn shall be required to sustain an appeal of the 
ruling of the chair on a point of order raised under this subsection.

(b) RULE MAKING* This section is cnactcd-
(1) as an exercise of the rule-making power of the Senate and 

House of Representatives, and as such, it is deemed a part of 
the rules of the Senate and House of Representatives, but is



applicable only with respect to the matters described in 
sections 3 and 4 and supersedes other rules of the Senate or 
House of Representatives only to the extent that such sections 
arc inconsistent with such rules; and

(2) with full recognition of the Constitutional right of the 
Senate or House of Representatives to change such rules at any 
time, in the same manner as in the case of any rule of the 
Senate or House of Representatives.

SEC 5. EXECUTIVE PREEMPTION OF STATE LAW.
(a) IN GENERAL* Chapter 5 of title 5. United States Code, is 

amended by inserting after section 559 the following new section: 
'SEC. 560. PREEMPTION OF STATE LAW.

'(a) No executive department or agency or independent agency 
shall construe any statutory authorization to issue regulations as 
»uthorizing preemption of State law or local ordinance by 
rule-making or other agency action unless-

'(1) the statute expressly authorizes issuance of preemptive 
regulations; and
'(2) the executive department, agency or independent agency 

concludes that the exercise of State power directly conflicts 
with the exercise of Federal power under the Federal statute, 
such that the State statutes and the Federal rule promulgated 
under the Federal statute cannot be reconciled or consistently 
stand together.

*(b) Any regulatory preemption of State law shall be narrowly 
tailored to achieve the objectives of the statute pursuant to which 
the regulations arc promulgated and shall explicitly describe the 
scope of preemption.

'(c) When an executive branch department or agency or independent 
agency proposes to act through rule-making or other agency action 
to preempt State law. the department or agency shall provide all 
affected States notice and an opportunity for comment by duly 
elected or appointed State and local government officials or their 
designated representatives in the proceedings.

'(1) The notice of proposed rule-making must be forwarded to 
the Governor, the Attorney General and the presiding officer of 
each chamber of the Legislature of each State setting forth the 
extent and purpose of the preemption. In the table of contents 
of each Federal Register, (here shall be a separate list of 
preemptive regulations contained within that Register.

'(J) Unless a final executive department or agency or independent 
agency rule or r tgulation contains an explicit provision declaring 
the Federal Government's intent to preempt State or local 
government powers and an explicit description of the extent and 
purpose of that preemption, the rule or regulation shall not be



construed to preempt any State or local government law, ordinance 
or regulation.
"(c) Each executive department or agency or independent agency 

shall publish in the Federal Register a plan for periodic review of 
the rules and regulations issued by the department or agency that 
preempt, in whole or in part, State or local government powers.
This plan may be amended by the department or agency at any time by 
publishing a revision in the Federal Register.

' ( I) The purpose of this review shall be to determine whether 
and to what extent such rules arc to continue without change, 
consistent with the stated objectives of the applicable 
statutes, or arc to be altered or repealed to minimize the 
effect of the rules on State or local government powers.'.

(b) Any Federal rule or regulation promulgated after January 1.
1997, that is promulgated in a manner inconsistent with this 
section shall not be binding on any State or local government, and 
shall not preempt any State or local government law, ordinance, or 
regulation.

(c) CONFORMING AMENDMENT- The table of sections for chapter 5 of 
title 5, United States Code, is amended by adding after the item
for section 559 the following:
‘560. Preemption of State Law.'.
SEC 6. CONSTRUCTION.

(a) No statute, or rule promulgated under such statute, enacted 
after the dale of enactment of this Act. shall be construed by 
courts or other adjudicative entities to preempt, in whole or in 
part, any State or local government law, ordinance or regulation 
unless the statute, or rule promulgated under such statute, 
contains an explicit declaration of intent to preempt, or unless 
there is a direct conflict between such statute and a Stale or 
local government law, ordinance, or regulation, such that the two 
cannot be reconciled or consistently stand together.

(b) Notwithstanding any other provisions of law. any ambiguities 
in this Act, or in any other law of the United States, shall be 
construed in favor of preserving the authority of the States and 
the People.
(c) If any provision of this Act. or the application thereof to 

any person or circumstance, is held invalid, the validity of the 
remainder of the Act and the application of such provision to other 
persons and circumstances shall not be affected thereby.
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STATE OF ALASKA
1995 LEGISLATIVE SESSION

FISCAL NOTE No. 2
Bill Version: HJK 20
(H) Publish Date: ■i/ l/95

Revision O n e  _______________________________________________

Title: A Resolution “Reining to unfunded federal mandate; and the

Conference of the States."  __________________________

Soonsor Representative! 3arnes. Gnissendorf. Foster. Mulder________

Requestor __________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

Department Affected: Office of the Governor

BRU: Eiecutive Operations________________

Component: Executive Office_______________

C O M P O N E N T  SERIAL NO. 0006

OPERATING FY 96 FY 97 FY 98 FY 99 FY no FY 01

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 a 0 0 0 0
_AN0 4 STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 a a

CAPITAL EXPENDITURES

CHANCE IN

FUND SOURCE

T 002 Federal Receipts
"

'003 GF Match

'004 GF

1005 GF/Program Receipts

tOQ6 GF/MHTIA

OTHER

TOTAL 0 0 0 0 0 0
POSITIONS

FULL-TIME

5ARTTIME

TEMPORARY

Estimate of any currant year FY95) ceac

ANALYSIS: (Attach a stearate page if necessary.)

No fiscal impact . easts for the Governor or detente to participate «  a Conference of the States nrf ;a paid by ettstmg operated fund*.

Prepared by: Micheel A, S-tvth. Qi

Diwsjoik D^.stpn gf a0rwitrniyf Sewces

, (frees*
itnr* Serve*! \  )

Phonr . A K M / g

Approved by Comrmsner-er Jim Ayers. 

Agency: Office ef the Gevernee

Dete: tr?frSS

Rev 1193

PREPARER 1 6  PR0VI0E AIL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE' ’ For further Attribution mfermatien cell the Governor's legislator* Office Page I #1 L



F I S C A L  NO  T F

Revision Date: ______________________
Title: Relating to unfunded federal mandates
and the Conference of ihe States._________________
Sponsor Representative Barnes_______________
Requestor: Representative Bames_______________

STATE OF ALASKA
1995 LEGISLATIVE SESSION

Oepanment Affected: Legislative Affairs Agency 
BRU: ___________Legislative Council______

No. 1
Bill Version: HJtt JO
(H) Publish Oate:J /1/95

Component: Council and Subcommittees

COMPONENT SERIAL NO:

ExoendituresyRevenues: (Thousands of Oollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES 0 o o o o 0
TRAVEL 11.0 0| 0 1 01 0 0
CONTRACTUAL 0| 0 0 0| 0 0
SUPPLIES oi 0 0 01 0 0
EQUIPMENT 01 0 0 01 0 0
LAND i STRUCTURES I I
GRANTS. CLAIMS !
MISCELLANEOUS ! i
TOTAL OPERATING 11.01 01 0 0 0 0

CAPITAL | 31 0| 0| 01 Q|

REVENUE FUND SOURCE 01 01 01 0! oi 0

FUNDING: (Thousands of Collars)
GENERAL FUND 11.01 0 0 01 0 0
C5CERAL FUNDS
OTHER FUND SOURCE
TOTAL 11.01 ° 0 01 0 a

POSITIONS:
, FULL-TIME 01 0 0 0 0! 0
(PART-TIME 0! 0 0 0 0| 0
| TEMPORARY 01 0 0 0

. .  . 3! 0

Estimate of current year impact;

ANALYSIS. (Attach a separate page if necessary)

it s anticipated that 4 members cf Ihe Legislature would represent the State of Alaska at the Conference of 
the States.

Prepared By:
Civtsion:

Karta scnofieid. Deputy Director i .  
Administrative Services

Phone: 465-3852 
Oat

Approved By Pameia a Vami. Executive Director
Agency: Legislative Affairs Agency Date: 1

Jistnbutlon (by preparer): Leg. Finance. Legislative Sponsor. Requestor. CMB. Cov . fL Impacted Agency(ies),
Page t of 1



Status Report on 3-9-95 — 9:00 a.m.
n S ta in  that have passed a resolution 

in both chambers: (12 nates) 
Arizona 
Arkansas 
Delaware 
Idaho 
lown 
Kentucky 
Missouri 
Ohio
South Dakota 
Utah 
Virginia 
Wyom ioj

Colorado Senate 
Georgia llou ic  
Indiana Senate 
Minnesota House 
Montana Senate 
Nev Jnsey Senate 
New York Senate 
North D ikota House 
Oregon Senate 
Pennsylvania Senate 
Tennessee House 
Texas Senate
■ States that ha*e introduced the resolution 

in at I cast one chamber: (20 states)
AI as'.a House 
California Senate
Florida House 
Hawaii House 
Illinois House 
Kansas Senate 
Maryland House and Senate 
Michigan Sennta 
Mississippi Senate 
Nebraska Unicameral 
Nevada Assembly 
New Hampshire House 
New Mexico Senate 
North Carolina House 
Rhode Island House

Governor Senate House

Rep. Rep. Rep.
Dem. Dctn. Dem.
Dem. Don. Rep.
Rep. Rep. Rep.
Rep. Don. Rep.
Dcm. Dem. Dem.
Dctn. Don. Don.
Rep, Rep. Rep.
Rep. Rep. Rep.
Rep. Rep. Rep.
Rep. Dem. Dern.
Rep. Rep. Rep.

it one chamber: (12 s ta ta )

■ States nbcrc introduction 
b  pending (five states)

• Alabama
* Louisiana 
Maine
Massachusetts
» Connecticut -  previously reported 
as introduced in at least one chamber.

Vttt* >{iiA£3«vi '»rv* net ayntr*d as o f J-l-95
• Alabama convene* a/IS/fj

• Louisiana convene* 3/27/93

North Carcitna House 
Rhode Island House 
South Carolina House

VermontWuhtagten Hocse
West Virginia House and Senate

Wljcooiin Senate

• State* were the resolution ha* been defeated ( I )  
Oklahoma

TOT/*. P .C 2

STATUS o r  RESOLUTION 
NATIONWIDE
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LEGISLATURE ' 9 5

F o e s  f e a r  c o n v e n t i o n  

c o u l d  u n d e r m i n e  U . S .
B y  Siovo L ipRho r
0*iv*f *o»i Ct»(©l 9-.'C*o
Alarmed by the potent.at io r com 

ple te ly rew rit in g the V S. Constitu- 
lion , a horde of angry people packed 
a House comm ittee yesterday to pro­
test a resolution lh a l would lend Jclc 
gates to 4 conference of ataleu 
“  'There ac tua lly exist dangeri in 
'.he reso ltitlon and the conference." 
said Peter LePLtcopo. a constitution- 
at law a tto rney from  San Diego 
•‘While the conlerencc of the state.* 
ccnvcr.es in Philadelphia, it can apply 
to Congress for s cwm ituU cn il con­
vention . I f the tra in starts run ­
ning down the track , there >a no way 
to stop i t  ”

The firs t of JJ witnesses to testify 
before the House Jud ic iary  Com m it­
tee against Senate Jo in t Resolution 9. 
U P ls c o p o  warned that by passing 4 
leg is la tive  reso lution , C o lo rado ’s del­
egation would be considered o ffic ia l 
— ground* fo r  a constitutional con­
vention.
The comm ittee hearing, higMy un­

usual tor » resolution, was prompted 
by public ou tc ry a lte r the Senate 
puihed the measure through qu ie lly 
Spurred by conserva tive U lk -ra d lo

hosts, dorens o f people lent tho lr 
voiccv (0 the ligh t, and scores more 
besieged legislators w ith phor.c ca lit
The resolution, bv Senile Majo rity 

Leader Jo tf Wells. R-Colorado 
Springs, m d Hourc V .a jc tity 1/eider 
T im  FO i'cr. R-G rard Junction, was 
intended ;o let Colorado fo rm a lly 
send a delegation 10 the conference 
'.his summer
At pa rt of a r e c n l conservative 

piK.h to assert .'la irs rights, the con­
ference fhen would discuss tsrurs im- 
partan t to all SO slaics m d come up 
w tth j unified vo»c«: m Congress. Fos­
te r S4'3
"There ir e  1 nu in tc r of issues » t 

need to as'< Congress to spcs i to. The 
bilaneed-budgc'. um indm cnt. ; f it 
joes through '.his lime. wouid be on : 
ol those. fsathei than whining or.c
state at a time. *'c could do 1! this 
way."
He arg icd that the inter.: was not 

tn push .1 constitu tiona l lonventton, 
and that i t couldn t Jecoir.c one under 
the p-ov!>:ons ol the Constitution.
3 u l opponent! irguco the measure

ttrc vo cab lv reuid become • "cor. 
eon." and 'V  * 1 1 1 0 weutd have ac 
cues to the F S Constitution.

A t the ex­
trem e end of 
the spectrum , T im Foa ,e r 
«cm* opponents
fear the delegates arc part ol a con­
sp iracy that would com ple te ly re ­
w rite the Constitution »nd fo rm 3 so­
c ia lis tic 'one-world governm ent"
Others believe a constitu tional con­

vention wouid s im p ly add abortion 
and take awey gun rights from the 
CaniillutiOK, or the converse.
"We don *, want to leave n loaded 

run on the liv ing room tab le ." said 
iim  Kern, a businetc teacher and 
conservative rad io taU -ih ew  nost 
'You can't leave the tool* around for 
people to piay w ith ."
Although testimony stretched into 

the r . ij 'iL  the comm ittee a!in r,cd no 
action on the measure yesterday.
The cha irm sn. Republican Re? 

Jeanne Aoklns from Parker. made it 
eloar to '.hew tusptctaus o l leg is la ­
tors that ihe  would announce and 
pghlisli Lie date of the fina l vote well 
In advance.
"A constitutional convention." Kw 

ter ;oiC the group, "is a .vvhotds-bar­
red one of meeting. That make' n*e 
b l in d  j l i t t le  bit, too."
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John Napier 
719-483-9843 
Cinamon Watson 
303-866-2195 
Kristie Dcnbrock 
303-866-3344

D U K E  R E S P O N D S  T O  C O N S T IT U T IO N A L  C H A N G E S

Denvcr---Recent attempts to amend the U.S. Constitution have sparked fierce 
opposition from State Senator Charles Duke, R-Mor.umcnt.

A metro area newspaper ycstc Jay printed a story regarding the zeal o f many officials 
to amend she U.S. Constitution. According to the article, members o f Congress woulc 
amend the Constitution to "alter economic jxulicy, institute new social rules and transform 
American behavior."

Senator Duke, an avid defender ol the Constitution, responded, "I'm  deeply 
disturbed that members of Congress, particularly Republicans, are leading the charge to 
change a document that cur nation has held sacred for more than 200 years. They are 
clearly out o f touch with grassroots America and I will not stand idly by while the interests 
o f my constituents and the people o f this nation are thrown by the wayside."

"I whole hear^dly agree with Senator Hank Brown when he says that things have 
gone seriously awry he country, but the answer is not changing the Constitution, ratheT 
v/e should uphold it. ir.e ills that plague this c o u n t r y  come, in m a n y  cases, from  federal and 
state statutory laws that are in direct conflict with the U.S. Constitution. I f wc want tc solve 
the problems of this nation, we must start repealing those destructive statutory laws and 
preserve the sanctity o f our Constitution."

"Every member o f Congress swore an cath to upheld the Constitution o f the United 
States. They must adhere to their pledge and refrain from amending the Constitution. In 
yesterday’s article, a Notre Dame professor and former Justice Department official said 
Congress cannot controt their appetite to spend money so they wl'I try to control their 
appetite by writing a balanced budget amendment to the Constitution. I submit to you that i f 
Congress is addicted to spending, then Congress should seek treatment and rehabilitation as 
other addicts do, not write amendments to alter the Constitution.’

General Assembly 
State of Colorado 

Denver
FOR TMMEDIATE RELEASE Contact:
MARCH 16, 1995

-M O R E -
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Congress is trying to cover themselves for past misdeeds by reforming the 
Constitution and (hat is wrong, * Duke continued.

Senator Duke has traveled across the country speaiong to thousands of Americans 
about the value and significance of the Constitution. He has pledged to continue the fight to 
uphold the Constitution of the United States.

Attached please tmd a copy of SR 82 by the 104th Congress and a response by 
Senator Duke. 1

-30-
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OPERATIONS C E N T E R :  PO BOX 618 ALTON. IL 82002. (618) 482 5415./ar: (018) 462 0909

Beware of the Conference of the States
The Conference of the States (COS), which is called "an action plan to restore balance in 

the federal system." is moving rapidly through State Legislatures. On the surface, this proposal 
looks like just a plan to support states’ righLs within our federal system. However, statements 
made by its chief sponsor, Governor Mike Leavitt of Utah, indicate that COS may take us down 
an uncharted road to a Constitutional Convention and/or basic structural changes in our form of 
government.

Similar resolutions introduced in most State Legislatures call for holding a national 
Conference at which each state would be represented by a bipartisan delegation consisting of the 
Governor and four or more state legislators. The Conference of the States is expected to be 
convened in Independence Hall ;n Philadelphia in October 1995. after 26 states have passed the 
COS legislation.

According to the COS proposal, ''The product of the Conference of States is a document, a 
new instrument in American democracy called a ‘States* Petition’ (which) constitutes the highest 
form of communication between the States and Congress." After the States’ Petition is passed by 

COS. it will be carried by the delegates back :o their respective state legislatures for approval, 
after which the States’ Petition will be presented to Congress. The COS proposal proudly 
proclaims: “ Ignoring a constitutional majority of states would signal an arrogance on the par: of 
Congress —  an arrogance the States and the American people would find intolerable “

The December 20. 1994 Concept Paper states tha: the agenda of the COS Conference will 
.3inicmr&lj»(lti,Qgg~ and “ fundamental reform." COS literature repeatedly uses such 

rhetoric as "bJ&aiLJijJiddmcmal. structural, long-term reforms." What "structures" and 
rimidamcntals" of our government would be targeted for change7 COS literature does not answer 
this question, but calling a conference to consider such changes would be a prescription for plenty 
of mischief.

COS literature docs call for what it describes as "process amendments." which would allow 
the states to make constitutional changes. For example, COS wants to make it easier to amend the 
L*.S Constitution by changing Article V so that three-fourths of state legislatures could propose an 
amendment *o the Constitution that would become valid unless, within two years, the U.S.
Congress rejected the amendment by a two-thirds vote in both Houses.

It Article V were so amended, a new amendment could then quietly move through 38 states



bcluie die Amciican pcuple wcie even jwiue it w»n happening — just as legislation auiliui iziug the 
Conference of the States is now rapidly moving through State Legislatures without any national 
publicity.

The proponents of COS and of changes in Article V assert that Article V has proven 
unworkable because it has never resulted in the calling of a Constitutional Convention. On the 
contrary, Article V works splendidly. The U.S. Constitution has been amended 27 times.
Proposed constitutional amendments failed when they did not enjoy a national consensus. The 
reason why an Article V Constitutional Convention has never been called is that the American 
people don't want one called, and have demanded that their state legislators vote NO on resolutions 
to call a Con Con. The advocates of calling a Constitutional Convention have suffered defeats in 
state after state, from New Jersey to Montana, for the last 12 years.

The May 17, 199*1 version of Governor Leavitt’s COS position statement outlines the r.ext 
step: a Constitutional Convention. “ If Congress refused to consider or pass the (constitutional! 
amendments, the states would have the option themselves of calling a Constitutional Convention to 
consider the amendments. Supporters of this [COS] proposal hope and believe that such dire 
action as calling a Constitutional Convention would not be necessary. But the threat must exist to 
motivate Congress to act."

The United States Constitution, the most successful constitution ever written, has served us 
well for more than two centuries. We don’t need a new one. The best constitutional experts in 
the country' have warned that, if a Constitutional Convention were cailed. it would take on a life of 
its own and be media-dominated. It could adopt a wide-open agenda that would result in 
fundamental changes in our form of government. The right to keep and bear arms is only one of 
our American freedoms that would be in jeopardy.

The COS Concept Paper dated December 20, 1994 was adopted by the Council of State 
Governments, the National Governors’ Association, and the National Conference of State 
Legislatures. COS is also endorsed by the American Legislative Exchange Council (ALEC), 
which is one of the principal promoters of calling a Constitutional Convention.

The Conference of the Slates should not be confused with the Tenth Amendment 
movement, which has nothing to do with a Constitutional Convention. The Tenth Amendment 
resolutions and implementing legislation are a good alternative for those who seek to reassert 
states’ rights.

Colorado Sure Senator Charles R. Duke, the author of the Tenth Amendment legislation, 
says: “Our present Constitution gives us all the rights we need for states to reclaim ihetr 
sovereignty. There s no need for a new Constitution. Calling a Conference of the States is a 
constitutionally dangerous act fo take. A meeting of states, fully sanctioned by state legislatures, 
has the power to turn such a conference into a Constitutional Convention by resolution. It would 
mean the death of our present Constitution."

All who carc about preserving our great United States Constitution should call their State 
Legislators and ask them to vote NO on any COS resolution.
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PACE

RESOLUTION

URGING THE PENNSYLVANIA STATE LEGIST.ATI)RE TO RE.IECT 
SENATE RESOLUTION NO. 12.

WHEREAS, there i‘J currently pending before the Rules Committee of the Slate 

House of Representatives Senate Resolution No 12 which authorizes the .ippoimir.er.; of 

official State delegates to a ConfeTer.ee of the Slates to he hciil in Philadelphia October 

22 - 25. 1995, and

WHEREAS, much concern has been expressed by organizations and groups as 

diverse as the Pennsylvania aFL-CIO. Pennsylvania Jewish Coalition, National Rifle 

Association. American Civil Liberties Union ar.d members of 'he Legislative Black 

Caucus that the appointment of such delegates might be interpreted as an Application for 

•he convening of a Federal Constitutional Convention, and

WHEREAS. Philadelphia would welcome the opportunity tn xerve .is the host 

city for the Conference of the States; ar.d

WHEREAS, legislative authorization and appointment of official State delegates 

is not required for successful conferences ar.c meetings and only serves to cause -ertous 

questions and concerns as to possible motivation ar.d ultimate purposes of such 

appointments, including concerns of converting the Conference of the States i.-.:n u 

Constitutional Convention; therefore

BE IT RESOLVED THAT THE COUNCIL OF THE CITY OF 

PHILADELPHIA hereby calls upon the Pennsylvania State Legislature to reject Senate 

Resolution N'o. 12; and

RESOLVED rimher thut a copy of this resolution shall be forwarded to Governor 

Thomas Ridge.

COUNCILMAN DAVID COHEN 

Much 16. 1995



o n - C o n  C a l l
e  L e a v i t t ’s  “C o n f e r e n c e  o f  t h e  S t a t e s ”

Leavitt h a s  a v o id e d  c a l l in g  h is  "Conferenco" a constitu t io na l c o n v e n t io n .

U tah Governor Mike Leavitt 
seems to think the United 
States Constitution is obsolete. 

He has teamed up with Governor Ben 
Nelson or Nebraska to set in motion the 
mechanism for making fundamental 
changes to our constitutional structure. 
A good deal of groundwork has already 
been laid for what the two governors 
have labeled a "Conference of the 
States." clearly one of the most star­
tling and revolutionary developments 
of our time.

Governors Leavitt and Nelson are 
supported (if not led) by the Council of 
State Governments and the National 
Governors' Association, in cooperation 
with two other organizations, the Na­
tional Conference of State Legislatures 
and the U.S. Advisory Commission on 
Intergovernmental Relations. Through 
these organizations elaborate plans have 
been devised in which these quasi-offi­
cial grouos have designated themselves 
"convenors" of a major conference to be 
held later this year, most likely in Phila­

delphia. This extraordinary affair is in­
tended to emulate the historic convention 
of 1787 that drafted the U.S. Constitu­
tion. But lest there be any real opposi­
tion to the smooth-running movement, 
the governors and their "convenors'' 
carefully avoid referring to the Confer­
ence as a constitutional convention 
(con-con).

D e c i s i v e  O p p o s i t i o n
For the past 200 years, efforts ro call 

a federal convention have been firmh 
opposed by legal scholars and citizens 
alike. Although a con-con ts a legal 
mechanism established by the Constitu­
tion. it is an amendatory process that 
cannot be limited or controlled.
In spite of assurances by Governor 

Leavitt that the Conference of the States 
will not be a con-con. he openly advo­
cated one in his first posiuon paper and 
in public statements. The Salt Lake Tri­
bune for April 25. 1994 reported:

On Thursday, the governor un­
veiled a proposal to gather support 
for an amendment to the U.S. Con­
stitution giving states authority 
equal to the federal government’s. 
He took his plan for an informal 
states' conference and a possible 
constitutional convention to the 
Western States Summit in Phoenix. 
The proposal is a manifesto that 
urges states to organize against 
their "subordinate status" ur.de: the 
cunrcnt federal system.

Leavitt's speech was not well :e- 
ceivcd by the audience. Here ts the re­
action of one state representative. 
Utah's Met Johnson, as quoted by the 
Salt Like Tribune: "Mike got all wild 
and weird on us with this constiiunoii.il

D O N  F O T H B R I N
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convention speech in Phoenix. The 
CorrifTtution isn't broken; we don’t 
want to open it up ... This is about the 
federal g o v e r n m e n t  regulating us into 
oblivion, and when he talked about that 
constitutional convention stuff, he made 
a lot of Westerners really angry.”
While a lot of Westerners were in- 
’fd angry and concerned, apparently 

no one at the intergovernmental level 
objected to the governor's con-con 
plan, which is to be presented to an un­
suspecting public, not as a con-con, but 
as a Conference of the States. After the 
Western States Summit meeting, the 
Sal: luikc Tribune reported that "Leavitt 
also said he has rewritten his position 
paper, deleting any reference to a con­
stitutional convention, which he said 
had been misconstrued."

A lthough Mike Leavitt has toned 
down his speeches, his care­
fully written plan still com­

prises every ingredient needed to har­
ness the powers of a federal convention 
The choice of language makes the Con­
ference seem harmless to many state 
legislators who have been quick to pass 
“Resolutions of Participation" that arc 
being introduced in one state after an­
other.
A  constitutional convention is a meet­

ing audiorizcd by the several .atcs and 
comprised of delegates appointed by 
their legislatures for the purpose of con­
sidering and adopting amendments to 
the federal Constitution. To avoid being 
presumptive concerning the role of this 
new convocation, we hereby quote from 
the "Action Plan" of the governors:

A  Conference of the States 
would enable State representatives 
to consider, refine and adopt pro­
posals for structural change in our 
federal system

So isn't that the essence of a federal 
convention? Essence or not. the orga­
nizers arc quick to deny they arc host­
ing a constitutional convention, or even 
laying the groundwork for one. We 
agree that their conference is certainly 
not being called pursuant to Article V of 
the Constitution, which, in addition to 
defining the procedure that authorizes 
Congress to initiate amendments, estab­
lishes an alternate route (circumventing 
Congress) for state-initiated amend­
ments. Yet, neither was the Co a vend on

of 1787 called according to the estab­
lished rules of (he day. The original 13 
states ignored the amendment process 
established in Ihe Articles of Confedera­
tion. The del gales who attended the 
1787 convention were vested with 
power by their state legislatures, power 
that extended far beyond their constitu­
tional mandate.

P o w e r  o f  a  F r e o  P e o p l e
Records of the 1787 Convcn ion arc 

clear about the consolidated authority of 
the states and the power the states 
vested in their delegates. New Jersey's 
William Patterson objected tr die course 
the Convention was taking and said:

W e  arc met here as the deputies 
of 13 independent, sovereign 
states, for federal purposes. Can we 
consolidate their sovereignly and 
form one notion, and annihilate the 
sovereignties of our states who 
have sent us here for other pur­
poses?

Annihilation of state sovereignty, of 
course, did not occur; but other pur­
poses most certainly did. The main 
point is that the 1787 Convention pos­
sessed that power, and the delegates ex­
ercised it. Is the consolidation of that 
power being attempted again in 1995 by 
Govei or Leavitt and his Conference of 
the States? A realistic assessment indi­
cates that a convention-empowered 
conference is exactly what is envi­
sioned. But while the product of the 
Convention of 1787 turned out to be 
the most nearly perfect form of govern­
ment yet devised, the result this time 
could be disastrous.

But what about the fact that Article V 
of the Constitution requires that two- 
thirds of the states apply for a conven­
tion in order for otic to be called? The 
Conference of the States seeks only a 
majority of 51 percent. Again, the orga­
nizers of the planned Conference have 
obviously done their homework. His- 
toty shows that a quorum of 51 percent 
was the minimum needed some 200 
years ago to consider, propose, and 
adopt amendments to the federal sys­
tem. Thus, our Founders met in Phila­
delphia and opened the Convention on 
May 25. 1787 with only seven (a simple 
majority) of the 13 states represented. 
That is precisely the minimum percent­
age wanted by the governors and

convenors in the process that is now tin­
der way.
The name of the summit to be held 

this year in Philadelphia —  whether ii 
i; called a conference, convention, con 
vocation, assembly, discussion, delib­
eration, or whatever —  is of no 
consequence. But the process by which 
it is being set in motion, the formal ap­
pointment of its delegates, and the legal 
instruments that authorize it. amount t< 
far more than a friendly meeting of state 
leaders. The organizers have latched 
onto a principle that is not well known 
by our citizenry: the consolidation an. 
mobilization of the power inherent in a 
free people. Congress reaffirmed tin- 
principle in an extensive joint resolution 
in 1935: "The government of the Unite.: 
States is not a concession to the people 
from some one higher up. It is the ere 
ation and the crcarure of the pco,: 
themselves, as absolute sovereign' 
This concentration of collective ngr 
formally assembled, portends the m< - 
serious of consequences.
Those inherent powers of the pcor 

when consolidated are superior in eve: 
respect to government. In 1911 Senai 
Weldon Hcyburn of Idaho sounded 
warning while debating the matter 
the floor of the Senate. "When tr. 
people of tile United States meet in 
constitutional convention there is - 
power to limit their action. They .-. 
greater than the Constitution, and th: 
can repeal the provision that limits tr 
right of amendment. They can repe 
every section of it because they are 
peers of die people who made it."

t t ' p  t is not a constitutional cor 
vcntion." Governor Leas- 

JL n o w  insists. But his assume, 
inspires little confidence after one re.: 
the position papers of the intergovet 
mental groups he belongs to. In order 
demonstrate the audacious nature 
their "Action Plan for Balanced Coir.r 
hlion in the Federal System." we pr 
here their own s um m a ry  of the i t .  
scheme, with bracketed number- 
bold type added for emphasis:

|1 ) W e  propose a process that 
would consolidate and focus slate 
power. This process would culm* 
note in an historic event called 
Conference of th e  S ta les  

(2-1 In each state legislature... 
Reso lu tion  of Participation m
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Cdnfcrcncc o f the States will be 
filed during the 1995 legislative 
session. The re so lu tion  au tho­
rizes the appointment o f a bi-par­
tisan, five-person delegation o f 
legislators and the governor from 
each state to attend.

(3 .) When a significant m a jo r­
ity o f  the states have passed 
Resolutions o f Participation, a le- 
gnl entity called the Conference o f 
the States, inc., w ill he formed by 
the delegates from  each state, act­
ing as incorporators. The incorpo­
rators w ill also organ ize and 
establish rulco, assuring that each 
state delegation receives one vote.

[4.) 'Hie actual Conference o f the 
States would then be held, perhaps 
in a city with historic 
significance such as 
Philadelphia or An­
napolis. At the Con­
ference, delegations 
would consider, re ­
fine and vote on 
ways o f  co rrec ting  
the imbalance in the 
federa l system. Any 
item rece iv ing  the 
support o f the state 
de lega tions w ould 
become part o f  a new instrument 
o f  American democracy called a 
Slates' Petition. The States’ Peti­
tion would be. in effect, the action 
plan emerging from  the Con fer­
ence o f  the States. It would con­
stitute the highest fo rm  o f form al 
com m un ica tion  between the 
states and Congress. A States’ Pc- 
titioi gains its authority from  the 
sheer power c f  the process the 
states fo llow  to initiate it. It is a 
procedure outside the traditional 
c o n s titu tion a l p rocess, and it 
would have no force o f law or 
binding authority. But it must not 
be ignored or taken lightly because 
it symbolizes to the states a test o f 
their relevance. Ignoring the peti­
tions would signal to the states an 
intolerable arrogance on the part o f 
Congress.

[5.) The States' Petition would 
then he taken back to the states 
fo r approval by each state legis­
la tu re . I f  the Petition included 
constitutional amendments, (hose 
amendments would requ ire  a p ­
p rova l by a su p e r-m a jo rity  o f

state legislatures to continue as a 
part of the Stales' Petition.
[6.| Armed with the final States’ 

Petition, the representatives of each 
state would then guihcr m  Wash­
ington to present the Petition and 
formally request that Congress 
respond.

Convention Call
A  reading of the bold type tells it all: 

This whole effort, labeled a “confer­
ence." is in reality a call for a constitu­
tional convention. The “Action Plan” 
docs indeed circumvent the constitu­
tional process of Article V. but it very 
cleverly incorporates every ingredient 
necessary for a free people to change 
their form of government. Although in

defiance of existing constitutional pro­
cedures. the organizers apply a process 
based on the principle embodied in 
Paragraph 1: A  free people arc sover­
eign, and when acting through their 
state they can consolidate that power 
and reform their government. This prin­
ciple was inherent in the founding of 
our nation and is obviously well under­
stood by the designers of this dangerous 
plan.
Disclaimers woven carefully into the 

Action Plan, such as the assurance in 
Paragraph 4 that “it would have no force 
of law.” arc unwoven by the fact that a 
majority of the states are required to 
pass formal legislation, as in Paragraph 
2. authorizing the meeting and appoint­
ing official delegates to attend the af­
fair. There would be no need for legal 
instruments from the states if a delega­
tion of legislators wanted to attend a 
conference that “would have no force of law."

We could sympathize with enthusias­
tic public servants who seek only to 
build the attendance of their meetings. 
But in this program there will he no 
meeting at all until (or unless) a major­

ity attends, as required in Paragraph .V 
But if there were no pervasive reason 
for a majority to be thcrtf, the confer­
ence dale could lie set now. immedi­
ately. There would be no need to wail 
until 26 states arc locked in. If only 40 
percent attended, who would really 
care?

But the organizers do care, and it is 
of crucial importance to them because 
that majority will certify the power they 
seek in their convention, just as stated 
by South Carolina delegate Charles 
Pinckney at the Constitutional Conven­
tion of 1787: “The assent of a given 
number of the States shall be sufficient 
to invest them and to bind the Union as 
fully as if they had been confirmed by 
die Legislatures of all the States.”

Paragraph 3 embodies 
another important prece­
dent set by the first 
Convention: The cstab 
lishmcnt of a one-state, 
one-vote rule.

In Paragraph 4 we 
find die convening of a 
deliberative body, the 
core element of a con­
vention, authorized to 
consider, refine, and 
vote oa ways of “cor- 

rccdng” die federal system. System cor­
rections are made only at the convention 
level. Here die organizers are referring 
to the process of making fundamental, 
structural, constitutional changes in the 
federal system. As Paragraph 4 states, 
virtually all of the position papers of this 
movement refer to "correcting the im­
balance in the federal system "

V iolations by the federal gov­
ernment require nothing mote 
than enforcement. Slates can 

assist in this enforcement by refusing lo 
accept federal funding o f  unconstitu­
tional programs and by refusing .o 
implement unconstitutional unfunded 
mandates. But structural problem* in the 
federal system, if they exist, can be cor­
rected on ly  by amendment, and. o f 
course, that is what the Conference of 
the States is all about. In essence, the o r­
ganizers' plan adheres to the Article V 
convention role o f “ proposing amend 
mcnis." But their creation o f  a "new' in­
strument.”  which they call j  ’ ’State' 
Petition," is nothing more than the final 
document produced by the convention 
(that is. die “ conference” ). They mod-

“The g o v e rn m e n t o f the  U n ite d  S ta tes  

is  no t a  c o n c e s s io n  to tt\e p o o p le  

from  som e  one  h ig h e r  u p . It  Is  the  

c re a t io n  a n d  the  c re a tu re  o f the  p e o p le  

them sol\/es, a s  a b s o lu te  s o v c re ig n s .n
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' cstly gram that the ir petition is “ the 
highest fonn o f  formal communication 
between the states and Congress." Yet 
i f  the scheme is actually carried out and 
amendments are a d o p t e d ,  it would be 
far more than a mere “ communication.” 
It would be the highest form o f sover­
eign power that could be exercised by 
the states over Congress and over the 
entire federal government.

D o c u m o n t  o f  A m o n d m o n t s
What the organizers call a States’ Pe­

tition w ill in reality be the instrument 
that contains the amendments to be 
added to the Constitution. It is d ifficu lt 
to find any reason for contriving a new 
term for this document except to imply 
that "there ain’ t nobody here but just us 
petitioners." Paragraph 5, in essence, 
defines the ratification process. The cer­
tified document o f amendments (or their 
Slates’ Petition) is to be sent to the 
states for approval by a super-majority. 
I f  acting under A rtic le  V  they would 
need the approval o f three-fourths o f die 
states. But then, inasmuch as this whole 
promotion relies on brass and audacity, 
the organizers would like ly  settle for 
whatever number o f  states seem in ­
clined to ratify. In the previous consti­
tution (the Articles o f Confederation) a 
ratification o f amendments was required 
by all 13 o f the states. A  precedent was 
set, however, when die Convention low ­
ered the necessary ratification from 13 
to  nine states (th re e -fo u rth s  o f  the 
states).

Madison’s notes on the 1787 Conven­
tion express the consternation o f at least 
one delegate who opposed reducing the 
number o f states needed for ratification:

M r. [ElbndgeJ G cn y  urged the 
indecency and pernicious tendency 
o f dissolving in so slight a manner, 
the solemn obligations o f the ar­
ticles o f confederation. I f  nine out 
o f thirteen can dissolve the com ­
pact, six o ft  o f nine w ill be just as 
able to dissolve the new' one here­
after.

Perhaps the organizers hope that 
those state legislators who, for the p u t 
20 years, have steadfastly refused to call 
a convention, iay not recognize the se­
rious im p lir. .ions o f this new effort. 
CV.». obfuscate its convention-
like process would be for the con-con 
advocates to use a lot o f  new ly con­

trived  terms —  terms which appear 
harmless to starry-eyed state legislators, 
hut which arc clear to die intergovern­
mental cabal pushing thiough the pro­
cess.

R ight now it is critically impor­
tant to the Conference task force 
to get the Resolutions o f Partici­

pation passed in at least 26 states as 
quickly as possible. It looks very much 
like a high-pressure power game be­
cause the resolutions arc being thrown 
through statchouscs like hardballs. Most 
arc being passed on voice votes, arc 
given little  or no comm ittee hearing, 
and arc being steamrollcd through the 
voting chambers.

The bodies o f all the Resolutions o f 
Participation arc the same for all states; 
they typically begin w ith the following 
statement o f purpose:

Calling for a Conference o f the 
States to be prom oted and con­
vened by the C o u n c il o f  State 
Governments fo r the purpose o f 
restoring balance in the federal 
system and supporting [name o f 
s ta te |’ s p a rtic ip a tio n  in such a 
Conference.

S h a l l o w  U n d e r s t a n d i n g
Do the American people understand 

that their sovereign powers are set to be 
consolidated in an instrument that au­
thorizes a private intergovernmental 
group to tinker w ith our federal system? 
And arc the governors and stale legisla­
tors so flattered by (he national attention 
beckoned by this summit that they w ill 
vote fo r a Resolution o f Participation 
without challenging it? Has no Am eri­
can offic ia l asked w hy he should vote 
for a measure that empowers a private 
group to serve as convenors o f  any kind 
o f o ffic ia l meeting? Has no one ques­
tioned the provision that the Conference 
must be le g a lly  incorpora ted? W il l 
7.400 state legislators (or even half of 
dial number) vote in favor o f a measure 
that includes a clause stipulating that "at 
least twenty-six legislatures adopt this 
resolution without amendment"?

A vested interest in this measure runs 
rather conspicuously in the legislative 
leaders who have appointed themselves 
a scat at the Conference before the bills 
have even been introduced. L ittle  do 
they comprehend the price our ruuon 
w ill pay if  those short-sighted state leg­

islators —  and their pride-smitten 
cmors —  think they can fill the sc.i 
Washington, Madison, or Humiln 
Independence Hall in Philadelphia

Paragraph 6  is pu ic H u ll I'liv u  

need for a formal ceremony to pi 
ratified amendments to Congrcs 
long-established rule holds th.i 
amendment goes into cllcct on the 
it is ratified by the legislature ol ilu 
necessary state. Two-hundred anti 
delegates need not appear in Was! 
ton and cower before Congress to oi 
its acceptance o f constitutional am 
mcnts (hat originate through the 

solidatcd force o f the states.

C onsiderable ingenuity has 
in to selling this a ffa ir •> 
states. Those who want > 

tural change in our system have 
tioncd themselves so that they appc 
be ra lly ing around the banner •' 
Tenth Amendment. A v iru u l c\?l> 
o f articles, editorials, ami win. 
praise o f the Tenth Amendment 
emanated from every clime and e 
persuasion. Establishment writers 
George W ill to David Brodcr has 
dressed the subject like tried am: 
"conservatives." Even President C- 
has joined in w ith the Tenth Am 
meni chorus.

Either by seizing the moment . 
creating it. the Conference prom 
have obtained an all-American !ai 
ing pad for their upcoming e \:- 
ganza. To many Western leader- 
Tenth Amendment means gettin, 
federal government out o f their pm 
and o ff their backs, as well it >r,. 
But in the East and North, where 
fare-state programs abound, the T 
Amendment is often used as an r  is 
for having the federal govemmcr 
for its unconstitutional mandates I 
South it often means the rcstorau. 
states' rights. Such multi-purpoie 
mgs o f the Tenth Amendment are : 
tatcd by repetitious reference 
patently false notion that "im balar. 
the state-federal relationship is a 
nal illness (hat afflicts our nati.-i

R e s to r in g  “Balance”
At a recent meeting o f the Co 

State Governments. G o v e r n .  • 
Leavitt declared

Balance w ill only be restate
the way intended by Madison.
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fcrson, and Ham ilton when slates 
take die initiative. As state leaders, 
w ith  our allies in local govern­
ments, we must step up to our con­
stitutional obligation and compete 
for power in the federal system. 
States have a place at the constitu­
tional tabic. It is a proper role —  
in fact the obligation and steward­
ship —  o f states to be jealous and 
protective o f their role and to fight 
for balance.

The Conference o f the States meets 
every requirement for a constitutional 
convention even though it has not been 
called pursuant to Article V  o f the Con­
stitution. It would have the legal force 
o f a free people i f  its proposals were 
adopted. It would make no difference 
whether Congress approved or not. 
since the whole people are superior to 
all institutions o f government and have 
authority over them.

Out should the Conference o f the 
States actually get under way and take 
on the Constitution, it is hard to know 
what this constitutional powerhouse 
would actually do. After initially com­
ing out for a strong state role. Leavitt 
backed o ff from that position, as noted 
in the April 25.199-* Salt Lake Tribune 
"Explaining that he had ‘migrated ideo­
logically' from a position o f state p ri­
macy, Leavitt said he now- can 'more 
fu lly  appreciate the need for a federal 
government role' in areas such as envi­
ronment, air quality, public lands and 
rivers."

Now that the wheels are set in motion 
for hundreds o f  state legislators to con­
vene for the stated purpose o f correct­
ing the federal "im ba lance ." which 
cause w il l Leavitt embrace^ W ill he 
champion an increase or a decrease in 
federal powers7 Please bear in mind that 
all federal powers are enumerated in the 
Constitution: Congress has 26 powers 
the President has six. and the Supreme 
Coun has only three.

So i f  the Conference takes power 
from W aihnglon. which o f the enumer­
ated (constitutional) powers w ill it take 
W ill the states take power over inter­
state commerce, the postal service, or 
the roads that connect the postal sys­
tem? W ill they take from Congrc'% the 
power to coin money and regulate ir- 
value? W ill the states deprive the fed 
eral government o f the power to borrow

Surely M r. Leavitt realizes that State 
and federal powers arc purposely out o f 
balance —  and that the balance is tilted 
heavily in favor o f the states —  because 
our Founding Fathers planned it (hat 
way. The profound work o f the Conven­
tion o f 1787 gave only a few specified 
powers to the federal governm ent, 
meaning that in f in ite ly  innumerable 
rights, powers, and privileges o f the 
people remained at the state level. The 
United States Constitution, in its purest

form, exemplifies the greatest imbal­
ance in the history of human gover­
nance. Before the Constitution was 
ratified, Madison affirmed this planned 
imbalance in the state-federal relation 
ship in The Federalist Papers, #45:

The powers delegated by the 
proposed Constitution to the fed­
eral government are few and de­
fined. Those which are to remain in 
tlie State governments are numer­
ous and indefinite.

C o m p a r i n g  t h e  C o n v e n t i o n s
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money or (n collect tuxes? Is it likely 
‘ that the slutes will take over (he power 

to declare war and to raise and support 
armies? W ill the states conduct foreign 
affairs, take command o f  the military 
forces, or assume the veto powers ul ihe 
President?

These are vital questions, because —  
beyond these areas —  the federal gov­
ernment has precious few powers. I f  the 
Conference is intent on making long­
term structural change in the state-fed­

eral relationship, ilicn il must either re­
duce or increase federal powers.

Although Governor Leavitt o ffe rs 
only vague ideas on "restoring balance" 
and ihe kind o f  changes he envisions for 
ihe ( 'onsliiiilioii. il is noi dilfienll lo mi 
der.stund the kind ol stiuctural changes 
advocated by the Council o f Stale Gov­
ernments. In 1989, for example, it en­
dorsed amending the Tenth Amendment 
as follows: "Whether a power is one re­
served to the states or to the people shall

he decided by the Courts '
This incredible proposal, the u.uist. 

o f state power to the federal court >;•- 
tern, should sound an alarm to any li 
islator contemplating a Confeieiu 11u- .Stales hosted bv the ( *oim« il oi 
Governments or by a.'vonc else r 
perilous time in our history.

Judging by ihe motivation ot ran. 
slate leudcrs. the Conference o ij : . . i i k  

really don't want lo assume any ■< 
proper functions o f the federal syder

B o r n  o f  W i s d o m :  T h e  C r a f t i
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î p®9. ̂ pc*' *wî  '*̂ ‘ *?t9tÊo i
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Logically then, they must want to for­
malize the unauthorized powers —  that 
is, they must want to certify the imam • 
itilnlinnnl pawer\ o f yovcniiiiciit. hath 
\hoc tnul Jcdcial. t hey need .1 convcii- 
non to do that. They need Resolutions 
o f Participation and .state-certified del­
egates to do that. They need the powers 
(pretended or otherwise) o f j sovereign 
people to do that.

On the other hand, if the true goal o f 
the organizer! is to strip the federal gov­

ernment o f its unauthorized powers, 
then a convention-empowered Confer­
ence of the States is not necessary. Ac­
cordingly. die u'MilniiiMis Iving passed 
to ihe states have one main purpose and 
one only to amend the Constitution to 
legalize that which is now unconstitu­
tional; to usurp the undelcgulcd powers 
o f  the people and delegate them to 
government.

The real motivation behind the Con­
ference o f the .States is the very oppo­

site o f the avowed purpose, otherwise 
no high powered convocation would iv  
needed. The states could announce then 
assi'iiiim id' iln* Ti'tilli Nmeinhni'n: in >
telephone conference call, and .Inc 'i 
themselves o f federal usurpations by en­
gaging only m those state-federal acti\ 1- 
tics lor which there is eoiistituimii.il 
authority. The states, whether they mec 
or not. already possess the power lo east 
aside the unconstitutional shackles 
the federal government. All the state

hy
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narcoay  enttgn?rau 1 1 be 

* L

Efi|7SF/̂  f^V'-r ■



need do (o escape federal oppression is 
ro send the federal checks back to 
Washington with the following explana­
tion:

We respectfully return checks 
paid out o f the federal treasury for 
activities that the federal govern­
ment has no constitutional author­
ity to engage in or to impose upon 
the states as set forth in the Tenth 
Amendment o f the Constitution o f 
the United States.

D elegates from many states arc 
signing on with the Conference 
because the federal govern­

ment has mandated programs without 
providing the funding Their intentions 
are qu ite  clear They 
want amendments that 
w ill force U nde Sam to 
pay for their programs 
relating to welfare, the 
e nv iron m ent, health 
care, h ig hw ays, land 
m anagem ent, pub lic 
school subsidies, pov­
erty programs, housing, 
senior citizens, dow n­
town parking, etc. Other 
than that, o f course, they want the fed­
eral governm ent to leave the states 
alone. Never mind that the mandates 
themselves should be eliminated.

I f  held, the Conference would like ly 
adopt amendments that would make le­
gal that which is now unconstitutional. 
Many states would probably agree to in- 
crenst the power o f the federal govern­
ment by ins is ting  that the federal 
government fund the programs it man­
dates.

Governor M ike Leavitt obviously re 
ali/es he made a tactical eaor in openly 
calling for a constitutional convention 
!ast year But his ostensible retreat from 
that unpopular proposal, his m ollifica­
tion o f  those governors who want fed­
eral money for their own welfare-state 
programs, and hiv "ideol 'meal migra­
tion'" in support o f a gicatcr row. b v  the 
federal government, exemplify the con 
vummate politician.

I n s i d o r  C o n
But these are not the Governor's lirvt 

'migrations ** In 109$ and l ‘>94 he w jv 
one o f eight state executives who par 
n c ip jt r d  m the N ationa l Education 
Goals Panel which helped compose the

infamous Gunli 2000. This is the pro­
gram which has radically accelerated 
the unconstitutional federalization o f 
American education. W;is the gove rno r 

ignorant ot his role in violation o f the 
Tenth Amendment w hen he handed out 
children over to the fed*? Is he really 
the anguished tribune o l the Tenth 
Amendment, or is he instead a political 
opportunist, duly Mattered and urged on 
by the intergovernmental crowd (hat has 
long sought radical changes in our form 
o f government'’ The Utah governor has 
lound a warm and w illin g  reception 
among tho r;  who. since the I960*, have 
worked to abolish the states and to es­
tablish in their place a federally man 
aged regional government.

Leavitt exults that public sentiment is

growing for the big summit at Philadel­
phia. but we disagree. On the contrary. 
me Jin sentiment is growing O r perhaps 
better stated, the managers o f mass me­
dia see a perfect forum o f pigeons pre­
paring the way for their agenda Editors 
and writers who have spent their lives 
scoffing at the Constitution are playing 
this game with all they can muster. The 
pages o f our liberal papers arc bnm w ith 
llag-waving commentary on the "rebirth 
of A m cne j." and the "new role" o f the 
stales as masters o f the federal monster. 
Cartoonists arc outdoing themselves 
with the big foor o f Uncle Sam shown 
ax being thwarted by a sword-swingmg 
litt le  state But the question persists 
Whs have the champions o f big govern­
ment suddenly discosered the Tenth 
Amendment'’

We o ile r ih iv jnvwer Ucvausc the 
call fo r the convention-em powered 
Conference conveniently sidesteps A r­
ticle V . and else only final judge o f the 
Ci>nlcrcrM.c't actions w ill be the people 
ihcinvelvcv If  the American people can 
fv  canted w j v  in a talve euphoria over 
this enormous t>aud. they w ill ratify 
amendments tlu t w ill te jr apart the very 
fabric o f republican government

F or the most part. American^ «.t-• 
not comprehend the con»tiin 
tional role o f their government 

lln-ir rosponsihilities regardim* u I' - 
taken in recent years indicate an app 
ing ignorance of our system among " 
great majority o f Americans Accrvdn 
to a national survey sponsored os f t 
Hearst Corporation in 1987 (the b ite 
tcnnial year o f the U S. Consilium-:; 
45 percent o f  the respondents mot d 
cnly believed that the Marxist pi in . p 
"From each according to his ability • 
each according to his need." iv hum. 
the U S Convolution. 49 perccm 
takenly believed that the President 
"suspend ihe Constitution in time -u 
or national emergency." and pci. 
mistakenly believed that the Cor>-

lion guarantees *'.t t : . \ 
public education rl r*\ . 
high school'

The Conference •* 
Slates is most em rl*.* 
cally not a prop* -a< 
the people; it is a * ii. ’v  
sophisticate I. sv • 
nanced production 'n.- 
is being sold to stale 
cu ls  on a tabc preun*. 
and a deceitful prrmwe 

Our immediate concern centers ’ 
Resolutions o f Participation being -a- 
through the statehouscv of Amen, 
cry effort must be nude to blcvk •
Out nation 's best in fo tm ed  o " . 
need to voice their opposition loci' • 
clearly Governors and legislamr- 
understand the Constitution and *. 
is not Hawed must be w illing  to -pe.> 
out in opposition to this elaborate r 
to alter it We must not permit the cal. 
:ng o f a state-authenzed Conference ■*• 
bucd with federal consention power- 
this point m our history ■

'.i-
VAuctvcan iuo VvaJatio at ono cepy 
< ’P i# 2 4 P .U 0i /o r .S l2  50. 2 i »e.
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The C on fe rence  o rg a n iz e rs  re a lly  d o n 't 

w an t to a s su m e  a n y  o f the p ro p e r 

fu n c t io n s  o f the fe d e ra l s y s tem . 

L o g ic a lly , th e n , they m u s t w an t to 

fo rm a liz e  the  u n a u th o r iz e d  p o w e rs .
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uw Ofr'iccj or

Tc: h o n o r a b l e MEMBERS OFTHE COLORADO SENATE <i HOUSE 
OF REPRESENTATIVES

; beer. recues ted bv csr*:un Members oi soth the Senate and r-.cuse . -
prepare an opinion letter regarding The Comerence ol the states and Senate jo in t
Resolution 95*9.

t. THR PROCEDURE FOR AMENDING THE U.S. Q Q X£ ZZ£ nG &

It is worth reviewing the amendment procedure set lorth r . Article j ^
U.S. Constitu tion in order to Insure the proper context is established ic r analyzing 
the matters addressed tn this opinion.

Article V establishes a two step process for amending the U.S. Constitution:

1. Methods of proposing amendments: ar.d
2. Procedures for ratifying amendments.

Proposing Amendments:

Article V Drovtdes two methods for proposing amendments: IL) by two-thtras 
vote of both houses of Congress, or (2) on application ot the Legislatures 01 
two-thirds of the States to Congress to call a constitutional convention. My 
research indicates that all amendment made thus far have been pursuant to the 
first method and that no amendment has been proposed by a constitutional
convention.

-  L̂ GAL OP1MIOM OF PETE I
: m m i s s i c s l o  ny Lrc
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R atify ing  P roposed  A m en d m en ts :

‘•viii ui iric people.

in s t a t e  g o v e r n m e n t  through l e a d e r s h i p '  a n d  " c o m p e t e  for p o w e r  in t h e  f e d e r a l  

s y s t e m ' * T h e  Council also contends that the Co nf er en ce  or* the States will 

p r o d u c e  a resuit that ' h a s  n o  f o r c e  o f ' a w  o r  binding a u t h o n t y . '

In a Pictorial Summary me Council provides an overview of the slx steos 
what comprise convening and conducting the Conference of the States. The 
fcllowmg is a brief summary and critique of each of these sjc steps.

Step L; Each state legislature passes a ' R e s c i u d c n  o f  Participation.'' 

•vhich provides that a state will paracipate In a Co rue rer.ee of the States. In 
addition, each sta.e legislature Is to appoint a bipartisan delegation c f four 
legislators (presumably two from each house, assuming a b» ''ameral legislature! 
and the governor.

This step immediately raises ihe question: why must each state take 
legislative acdon (I.e.. pass a R e s o l u t i o n  o f  p o r d c u x i i t o n )  In order to attend a 
Conference that dees not resuit in anything that has the f o r c e  o f  l a w  o r  b i n d i n g  

a u t f w r l l y ? "  As wili be demonstrated below. :t Is my'oplnicr. that the Conference 
of the States la Intended to result in something th a t w ill have legal erlect.

S e e  " T h o  C o n d u r a n c a  o i  t h e  S t a t e n  An A c t i o n  P l a n  F o r  

B a l a n c e d  C o a p e t i t i o n  in t h e  f e d e r a l  SyatornM ar.d " T h o  
C o u n c i l  a (  S t a t e  C o v a r n n n n c *  F a c t  Shu«it."

9



Slop 2: Alter a 'significant' majority or states have passed Resaucicrs
oj PaTilcinatton a Comerence or the States will be heid In an 'historical city ' suc.n 
as Philadelp ta. Tine term 'significant' majority means. In reality, a constitutional 
majority, to wit: two-thirds of the States. This Is made clear in Step S. The 
question then becomes: ^*hy must a constitutional majority or states pass 
Resolutions o f Panlcipattcn? It Is my opinion that the answer Is slmpie: if 
consUtudonai action !s decided upon at the Conference of the States, then there 
•will be the necessary ccnsrsutional majority present to take such action.

For all practical purposes cr.cc a constitutional majority of states have 
passed Resolutions of Fcrtctpatton the remaining states will war.c to be 
represented at the Conference. Accordingly, it is my opinion that .-Jl states wil! 
pass Resolutions o f Farocigatlcn and attend the Conference, thus presenting a 
number of states that exceed a consrjuOonal majority

Step 3: The Conference of the States Is held and solutions to problems
•ire 'discussed, refined. ar.d voted upon. '

First, the use of the :erm "Conference' Is troubling because :c is mv coin lcnw  •  •

tha t the Council was careful net to use the term "convention.' In the context in 
which the Conference of States Is being convened, the term 'ccrierer.ee' Is 
synonymous with ‘convention. ’ This is true because the Ccr.sdtudcr.ai 
Convention cf 1737 was comprised of a group of delegates who were sent bv the 
ieglsiarures of the several States to prcpcse recommendations :o Congress 
regarding amending the Arucies of Coriederaticn.

Second, there is no precise agenda pricr to convening the Conference: r.cr 
are there any restraints on the subject matters that can be raised at the 
Conference. Although the Council makes an cbllcue reference to the balance of 
power between the States and federal government, for all pracdcai purposes any 
problem can be framed In those terms. Accordingly. It Is probable. 11 r.cc 
inevitable, that the Conference -will raise, debate, and vote on Issues never 
contemplated or debated by legislatures that passed Resolutions of Pcrzlcipazlon.

Third, the Conference will make its own rules and procedures, which were 
not approved by the legislatures.

Fourth, and moat alarming, there Is no guarantee that the Comerer.ee will 
not make 'application' to Congress to call a conadtudcnai convention. As 
mendoned above, there Is r.o case law concerning the second method of proposing 
amendments to the Consdtudon. If the Conference decides that it wants to a im  
Itself Into a consdtudonai convendon it need only make 'application ’ to Congress. 
As w ill be discussed below, the Supreme Court has Interpreted Article V to place

3



complete discretion in Congress wr.cn the amendment procedures set forth In 
Article V are invoked. Furthermore, and as will be discussed bdow, there Is 
Supreme Court authority to suppor. die proposition that the courts -will n o i 
intervene In or Interfere with the amendment process. If the Comerence decides 
to become a constitutional convention that action might not be reviewabic by the 
courts: thus no way to stop It once commenced.

Step 4: The Comerence of the States will produce a written document
' S ’n f P < ‘ P v c i T i o n .  '  T h o  C o u n c i l  I n d i c a c c o  t h « i c  d i e  F c ' . U L u n  I S  'C L  H jG W

u lin im e n t tn Am^ncur. Cerrxcrcc.f and 'conshlutes the highest farm  of 
communicahcn cerxeen the states zr.d Congress.'

Presently, the highest form of communication between the States ar.d the 
Congress ;s an 'application' to convene a constitutional convention (see Article 
V"). Does the Council mean to say that the Petition wouiti be supreme to Article 
V? or. more likely, dees It mean to say that the Petition is tantamount to an 
"application ' to Congress pursuant to Article V? Whichever is the case, the 
Council is net being honest 'with its use oi terms, nor with Its intentions.

Step 5: A copy of the Petition Is taken back by the delegates to their
respective legislatures for approval, including ones that contain canstiru tdona i 
amendments. As mentioned* above in Step 2. the document produced by the 
Conference clearly contemplates cr.e that has 'force of law*' and binding 
au tho rity .' In our constitutional form of government, there is nothing w ith 
greater force of law or binding authority than the Constitution and its 
amendments.

Step 6: After passed by a constitutional majority (I.e.. two-thirds) of
the legislatures of the States, the Petition is presented to Congress. Here the 
Council declares that 'ignoring a constHuttonal rrajcnty o f states :vcukL signal an 
am gance on th*? part of Congress.' 't Is obvious that one consequence ot the 
Conference can be a Petition that cails for a constitutional convention. Thus 11* the 
Conference does net convert Itself tr.to a constitutional convention during Step 3. 
!t can still a< oompilah that end in Step 6.

4



HI. DAiNCiEFS QF TH ILC flIfE £g£3CS;.0F STATES:

The predominate danger mentioned above is that in Step 3 the Conference 
'a/111 Geclde to make 'application ‘ to Congress to convert Itself into a constitutional 
convention. Alternatively, there la a danger thac the Petition will serve as an 
'application' to Congress to cajl a conadtutlonai convention.

•

The hidden danger of ail of this :s raised by the question: what is the 
remedy lfar.;/ of the these events cakes place? Tne answer to this question proves 
most disturbing. In order to completely understand the import of the Comerence 
of the States, a review of U.S. Supreme Court decisions interpreting Article V Is 
necessary, it is important to again note that all Supreme Court decisions have 
dealt exclusively with the first method of proposing an amendment (I.e.. the 
Congress proposes the amendment); whereas no case has addressed the situation 
where the Legislatures of the several States have made application :c Congress 
to call a constitutional convention.

The first controversy over Article V occurred rather early in our history with 
the adoption of the Eleventh Amendment. Ln the case of HolltngswcrJi u. Virginia. 
37S U.S. iCail.) 378 (1798), the Issue was: when Congress proposes an 
amendment must the president of the United States provide approval? The 
Supreme Court answered this question in the negative, reasoning that Article V 
is not a typical piece of legislation coming w ithin Article I\s law making power but 
rather Is a specific procedure to amend the Constitution:

There can. surely, be no necessity :c answer that argument. The 
negative of the President applies only to the ordinary cases of 
legislation. He has nothing to do with the proposition, or adoption, 
o f amendments to the Constitution.'

The next controversy occurred with ratification of the 18th Amendment, 
which concerned prohibition. In 1917 Congress passed^ a Jctnt resolution 
proposing the prohibition amendment. In its resolution, uongress included a 
proviso that the amendment must be ratified by the necessary number of states 
w ith in seven years. The controversy arose in the case cf Hawke v. Smith. 253 U.S.^ 
221 (19201. which concerned an Ohio statute that subm itted approval of 
constitutional amendments to the people ot Ohio through the reiersndum prccess. 
The Supreme Court concluded that Article V required approval ot amendments 
net by the people directly but by three-fourths of either the legislatures of the 
several States or of conventions of the several States.

Another example o f Congress' discretion under .Article V is illustrated In 
DlUan u. Gloss. 256 U.S. 368 (192l)(the 19th Amendment), where the Supreme

5



Court held that Congress had complete discretion under Article V* to fix specific 
time lim its for ratification of proposed amendments.

The case that provides the Conference cf Staces with the toois by which to 
harness the amendment process is Cclerran o. M iller. 307 U.S. 433 (1939). [n 
June. 1924. Congress proposed an amendment to the Constitution known as the 
Child Labor Amendment. In January. 1S25. the Kansas Legislature passed a 
resolution rejecting that amendment. Twelve years later in January. 1937. the 
Kansas Senate re-lntroducsd the amendment. Twenty senators voted !n favor, and 
a like number voted against. T ie tie was broken by the lieutenant governor, who 
voted in favor cf the amendment, which was subsequently passed by the Kansas 
House of Representatives.

A suit was filed in the Kansas Supreme Coun by the twenty senators who 
voted against the amendment ar.d members cf the House of Represent;.tives 
* requesting the court to nullity the endorsement cf the amendment. The senatcrj 
and representatives contended that the lieutenant governor was net part cf the 
Kansas Legislature for Article V purposes and. therefore, he couid not cast the tie- 
breaking voce; that the previous rejection in 1925 served to k ill the amendment 
(n the state of Kansas; and that the amendment was not ratified in a reasonable 
time (I.e.. the thirteen year hiatus between Congress’ proposing and Kansas' 
ratification cl the amendment). The Kansas Supreme Court would not nullify the 
approval cf the amendment. The senators ar.d representatives sought review In 
the U.S. Supreme Coun.

In Ccleman the Supreme Coun concluded that the dispute was political In 
nature and. therefore, the courts should r.ct Interfere. Specifically, the Supreme 
Coun concluded that:

The previous rejection [In 1924 ar.d subsequent ratification in 19371 
should be regarded as a political question pertaining to the political 
departments, with ultimate authority in Congress in the exercise of 
Its control over the promulgation of the adoption of the amendment."

In short. In Coleman the Supreme Coun concluded that if there was any 
impropriety in the manner in which a state ratified an amendment Lhe remedy 
rests not in the courts but in Congress. In other words, if there Is some perceived 
or actual Irregularity in the proposal or ratification process the objections can be 
raised only in Congress. .Accordingly, the hidden danger of the Conference of 
States ts that If the Conference decides to convert Itself Into a constitutional 
convention or to treat the PeMton as an "application’ to Congress, then pursuant 
to Ccleman the Conference's actions cannot be challenged In court (I.e.. It cannot 
be stopped).

6



The political question doctrine is designed to remove controversies from the 
courts chat are purely political In nature. It Is my opinion that chc Comerence of 
the Statea and the methods used to facilitate It would be Interpreted to be political 
In nature thus shielding it from Judicial scrutiny. What follows are possible 
scenarios that might occur.

Scenario One: During Step 3. the Comerence decides that It wants co make 
'application ' to Congress to call a constitutional convention. Congress has two 
choices: one. It could determine that the Conference has r.o authority to make 
"application’ under .Article V; or rwo. It could accept the 'application ' and call a 
constitutional convention, whereby the Conference could be converted into such 
a convention. It appears thac pursuant to Coleman Congress would be exercising 
its political discretion ar.d exclusive power under .Article V Accordingly, r.c 
jud icia l review could be sought.

This Is .not far fetched if one recalls that the delegates sent to Philadelphia 
in 1787 went there with strict guidelines to consider oniv amendments :o the 
Articles of Confederation. Once convened, however, the delegates converted into 
a constitutional convention, tossed the .Articles c f Confederation, and drafted .1 
new document. It Is my opinion that what occurred in Philadelphia from May 
through September. 1787. was guided by Divine Providence and will r.ot occur 
again In the history cf this Country. Accordingly, a constitutional convention 
must be avoided.

Scenario Two: Upon completion of Step 4. the Conference ccuid send the 
Petition to the Congress as an ‘application.' S im ilar to Scenario One. Congress 
would have complete discretion under Article V to decide upon accepting or 
rejecting the Petition as an 'application.''

Scenario Three: In Step 6. the Petition is transmitted to the Congress. 
Sim ilar to Scenario Two. Congress could accept the Petition as an 'application' 
and call a convention.

One might argue that lim iting provisions in the '.Resolution o/pGrnotixiticn’ 
could serve to provide a basis for a court challenge. While this might work. It 
should not be considered 100% fall safe because Ccleman could be applied to 
prevent a court challenge.



IV. RSCQMM END&EQNS:

First, state legislatures should no i paae any resolution to send any 
delegacea to a Conference of the States. This la the only way to insure that a 
constitutional convention Is not convened. This la not to say that a self-appointed 
delegation, which la not sponsored by the state legislature, cannot actend or visit 
the Conference of die States but rather state legislatures should no t provide any 
legislative sanction to any delegation to the Conference of the States.

Second, there Is nothing that prevents a state from debating certain 
proposed amendments within Its own legislature ar.d thus providing those 
amendments to Its own congressional delegation for introduction In Congress. If 
It la desired, then the safest way to amend the Constitution Is through the rtrst 
method outlined In Abide V (I.e.. whereby the U.S. Congress proposes the 
amendment). This procedure Insures that there will be no run-a-way convention 
that results in altering the foundation of our consututlor.al form of government.

Th ird . If .my state legislature Is resolved in sending delegates :c attend the 
Conference of the States then 1 recommend that the following lim iting language 
be inserted into the 'Rescludon o f Pardcipaticn'

RESOL^TD. h a : Cclorcdos pantapanon in any Conference o f hie 
Slcies shall in no way be interpreted or construed. to be consent by the State 
o f Colorado to be an appilcanon to Congress ’andirr the amendment 
procedure set Jonh in Article V cf h e  Constitution o f the United States.

3£ r r  FURTHER RESOUSED, h a t Colorado's partiotpadon in any 
Conference of he Stares s ra il in no way be interpreted or cons cued a  be for 
h e  ourpcse of amending or proposing amendments to h e  Constitution of h e  

Unded States."

Baaed on die foregoing the following recom m endations ore made.

I f I were a Colorado legislator ! would vote for the First Recommendation 
ar.d not for SJR 95-3.

Cated: February 6. 19S5. Respeetiuily submitted.

LAW OFFICES OF PETER D. LEPISCOPO

nv. ay.
Pete Leplscopo

S
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March 17, 1995

Senator Bert Sharp 
Alaska State Senate 
State Capitol
Juneau, Alaska 99801-1182 

Dear Bert,

You will receive shortly a copy of the New American magazine article "Con-Con Call".

You should carefully consider any information relating to Con-Con Calls and 
Conference of the States. This information is crucial to Alaska, to America, and to 
HJR20 on which you are about to vote.

The momentum and force behind the Conference of the States has propelled this 
issue through ten states with hardly a npple of opposition.

Who could possibly oppose a consolidation of the collective power of the states to 
“restore the political balance between the federal government and the states-7 The 
way for passage has been so carefully prepared that presumably, no responsible 
official could refuse to vote for it; and most certainly, it would be an insult actually to 
challenge any of its resolves.

Have the Conference Dromoters been successful? Look at the score!

On January 16, Utah became the first, passing the bill in both chambers on the same 
day with no heanngs and only one dissenting vote. Arkansas was second, passing 
the measure on January 18 without the benefit of hearings. The bill breezed through 
the Virginia Senate by voice vote and was passed by the House 97-0 on January 20 
The Delaware bill was passed in both chambers without any hearings on January 26 
The next day Kentucky passed the resolution without any heannos being held

February 2 was a big tnple header for somebody. For whom7 Who is accomplishing 
this unbelievable political feat7 Who provides the money and the leadership to bnng 
this about7

LETTEPS OF OPPOSITION



In Idaho the Senate passed the bill 33-0 and the House passed it by voice vote; in 
Missouri both the House and Senate cleared the measure by voice votes without 
having held hearings; and in Iowa the measure was passed by voice vote -- you 
guessed it, without the benefit of any hearings.

in Ohio the bill was passed by the senate 30-0 and was cleared by the House 95-2 
after a hasty hearing on February 7. Subsequently, Arkansas became the tenth state 
to steamroll the resolution through.

As I write, and you read, this legislation has been introduced in 41 states: ten states 
have already passed it through both houses and another ten states have gotten it 
through one house.

Looking at the preceding bare figures tells us that there are many elected Senators 
and Representatives not doing the job they promised to do and which they are 
responsible to do if they honestly represent the people who elected them.

Let us in Alaska ro t become a part of this sorry picture of irresponsibility. Let us 
instead hold meaningful hearings on this bill and determine with certainty whether or 
not it is an incipient Con-Con bill. If it is a potential Con-Con being deceptively 
represented as something else, it must be killed DEAD

S enato r Bert Sharp
March 17, 1995
P ag e  2

Very truly yours.

C. R. Lewis

P.S.
In the Colorado Senate, there was an attempt to assuage the opposition 
with an amendment asserting that this is not a call for a constitutional 
convention.

There is absolutely no security in any such amendment because the 
Conference of the States would function outside the bounds of 
constitutional limitations, and would have no enforceable boundanes 
holding it to the terms of Article V. Please do not be fooled by any 
words that may be added to the Resolution of Participation It is the 
resolution itself that certifies the delegates, that represents tne danger It 
must be defeated!
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M a r c h  1 4 ,  1 9 95
S e n a t o r  Be rt  S h a r p  

S t a t e  C a p i t o l  - R o o m  514 

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

Re: C S H J R  20, C o n f e r e n c e  o f  the S t a t e s  

D e a r  Bert:

O N  3 / 9 / 9 5  C S H J R  20 w a s  r e f e r r e d  to S t a t e  A f f a i r s  w h i c h  you  
C h a i r .  E n c l o s e d  a r e  c o p i e s  o f  c o r r e s p o n d e n c e  I h a v e  sent 
to R e p r e s e n t a t i v e s  B a r n s  a n d  O d a n .

Y o u  wil l q u i c k l y  n o t e  that I a m  o p p o s e d  to a C o n f e r e n c e  o f  

S t a t e s .  I d o  not b e l i e v e  it is in the best i n t e r e s t s  of 
A l a s k a  to p a r t i c i p a t e  in s u c h  a C o n f e r e n c e .  T h e  o r i g i n a l  
p u r p o s e  st il l  e x i s t s  a l t h o u g h  it is n o w  b e i n g  hi dd en .

A l s o  e n c l o s e d  is n o t i c e  o f  a c o n f e r e n c e  to be held  in
D e n v e r  b y  C i t i z e n s  for the C o n s t i t u t i o n .  C a m e  in o n  FAX 
last n i g h t .  W e  n e e d  to g et  c o p y  o f  a g e n d a .  T h i s  m a y  be a
m u c h  b e t t e r  f o r u m  to d i s c u s s  h o w  to r e t u r n  us to
C o n s t i t u t i o n a l  g o v e r n m e n t .

T h a n k  yo u  for y o u r  e f f o r t s  on  SB 77.

K e e p  up the g o o d  w o r k .

S i n c e r e l y .

cc: etfrfservat ivc A c t i o n  P A C  F i l e
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J. Howard Benson 

PO Box 60?31 
Fairbanks, OK 99706
(907) 479-7655 

Harch 14, 1995

Sen. Bert Sharp 
State Capitol 
Juneau, rtK

Dear Sen. Sharp,

I urge you to oppose HJR20 concerning federal namlates and the conference 
of states. Uhiic it is generally agreed that the federal governnent has 
usurped state’s rights in violation of the spirit of the tenth onendnent, 
I believe that a conference of states nay be dangerous to our liberty. 
Regardless of any assurances nade, the conference of states nay nect the 
requirements for a Constitutional Convent ion. Renenber that the delegates 

to the convention of 1787 uere sent for the purpose ol anending the 
Articles of Confederation. This proposed meeting nay also decide to go 

beyond its original purpose!

1 urge you to continue the figiit for state’s rights using the 
considerable pouer of the Senate through the legislative process.

Please protect the IJ. S. Constitution - oppose HJR20.

Sincerely



JACKSON CONSTRUCTION
1 Aspen 

SOLDOTNA, ALASKA 9 9 6 6 9  

PHONE 262-4483

I r e s p e c t f u l l y  a s k  you do all yo u c a n  to defe.’ ai - m o v e m e n t  
or b i l l  c a l l i n g  for a " C O N F E R E N C E  o f  T H E  S T A T E f

* b e l i e v e  t h i s  t o  b e  a s u b v e r s i v e  e f f o r t  to a m e n d  "he 
c o n s t i t u t i o n .

T h e  c o n s t i t u t i o n  cf th e U n i t e d  S t a t e s  is not f l a w e d  or in 
n e e d  of a n y  c h a n g e s .

A l l  t h a t  is n e e d e d  for a b a l a n c e d  b u d g e t  is for o * e l e c t e d  

r e p r e s e n t a t i v e s  to c o n f i n e  s p e n d i n g  a p p r o c r I a t i o n  to t h o s e  
p r o v i c e d  for in the c o n s t i t u t i o n  as it is w r i t t e n .

Th e  e n c l o s e d  c l i p p i n g  is b u t  o n e  o f  t h o u s a n d s  o f  e x a m p l e s  o f  
g o v e r n m e n t  run  a m u c k ,  c l e a r l y  i l l u s t r a t i n g  t h e  a b s u r d  a n d  

o b s c e n e  a c t i o n s  l e a d i n g  to n a t i o n a l  b a n k r u p t c y  as w e l l  
c a u s i n g  a g u t  w r e n c h i n g  d i s t r u s t  for a ll  g o v e r n m e n t  in 

w  g e n e r a l .

A s  th e a r t i c l e  p o i n t s  o u t ,  t h e  e s t i m a t e d  8 2  b i l l i o n  a n n u a l  
c o s -  .or t h i s  t h o f t  is no t i n c l u d i n g  t h e  a s s o c i a t e d  tax 

b r e a k s  t h a t  m o s t  l i k e l y  a r e  o f  t he  s a m e  m a g n i t u d e  if n ot  
m o r e  .

It w o u i d  not t a k e  a b r a i n  s u r g e o n  to f i g u r e  o u t  t h a t

e l i m i n a t i n g  o n l y  t h r e e  or f o u r  s i m i l a r  p r o g r a m s  w o u l d  s u f f i c e  
t o  b a l l a n c e  the b u d g e t .

R e s p e c t f u l l y  I am

isNOT
your friend!



State Affairs Commit' 
£"3"-= Caoitcl 
Juneau, Ale. 9950111=2

From: Gene S. Harding 
?0 Bex 5"1454 
Wasilia, A k . 99637

S E N A T O R  SHARP

I would like you to v o t e  n o  to h j r  20 the authorization for
forming ar.d sending delegates t: Ihe C onference of states beinc
sponsored by Governor Lovett's organization the Council of
states and funded b y  the Carnegie and Rcckfeller touncations.
What 1 an saying the Kcuse Resolution m a y  seem innocent and non-
binding, cut the potential oculo turn into a c o n s t i t u t i o n a l

c o n v e n t i o n  with the ioea of amending or a whole new
Stitution. I would like t: refer you to Peter Episcopal

(61?;199-5343 whom has ccnducreo a constitutional stucy*on this
and to the organization SpeakOut Arr.erios :5 1 C■ 33 " - 4 91 ?*.
Representatives of SceakCuz .America has spoken at a hearing
cefore the Judicial Jommittee oar a “— = -d “hev  - . . * *. ” _VI J " 1 f TT _ T l'_' *z "!L’Xa JLJ-p^

t •  < <w

^  w» « » •  w  •  «* W «•« t  •  w  -4 — 4 ^5  <■ • «  i . t  w  i  | V

•  v . u  « » w w .  >*w«» im j  % — ^  .  -i - — -  - w k  g  .  * . u  y  ^  u

3 minutes of testimony that is r e s t n o t e d  to tr.e Alaskan*cublic 
:n this : s s . e . Or it is seme reason tnat Governor Lovett ‘.as 
seme special acccmncdazi :r., tr.er. I request that you calar.ze tr.e 
' i s  testimony with an:tr.er expert or. tr.is resolution. 1 would 
like you through teleconference contact State S e na tor Charles r. 
duke of tr.e State o: Jo.orace r.or.e = ■; “1 ?, 4 3 1 - ?25 ? or the Japitci
4 • 3C3 3 c H —4 3'5c/ the first a r.d :r * di na * a u " '’O ** o " "he " 1 ~ ~ 
amendment resolution 1. ■: or sjr 7. Jr. closi.nc iter If this
could net ce or become a JCN'STIT'JTICN CONTENTION, I have one 
q u e s t i o n 7 How is it that Senator Hark Brown cf P.-Colorado ar.d 
oo-scons:reo by Senator Jesse A. He..ms of R-N'crth Carolina has 
submitted s r  82 authorizing the c o n f e r e n c e  o f  s t a t e s  vote :r. the 
ar.c to submit to CONGRESS t h e  b a l a n c e  o f  3UD a m e n d m e n t  oncer 
A r tic le / c: the U.S. Jor.stitutior.? Co me tr.is a direct link to
a constitutional convention. Thank you for taking time reading 
~ r» i s i ^ r - s r .

G e n e  S .  H a r d i n g
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F e b r u a r y  4, 1995 

T o  W h o a  It M a y  C o n c e r n ;

T h e  T e n t h  Amend* en t H e u o l u t i o n  w o a  u p c n a o r a d  b y  m e  in 
C o l o r a d o  t o  a n a b l a  o u r  u c a t a  to t a k e  n e t r o n g  a c a n d  a g a i n s t  t n «  
u n c o n s t i t u t i o n a l  b o n a v i o r  o f  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  

A g a n c y .  S i n c e  then, it h a s  t a k e n  o n  a n « v  p r o p o r t i o n  as o t h e r  
e t a t a a  a d o p t  a s i m i l a r  r a a o l u t i o n .

C u r  p r e s e n t  C o n s t i t u t i o n  g i v e s  u c  a l l  t h e  r i g h t *  ve  n e e d  

f o r  s t a t e s  t o  r o c l a i a  t h e i r  a o v o r e i g n t y .  T h o r o  ia n o  n e e d  f o r  a 

n e w  C o n s t i t u t i o n .  T h e r a  a r a  th os e,  h o w a v o r ,  w h o  w i s h  to  e m b r a c e  
t h e  T e n t h  A m e n d m e n t  M o v e m e n t  in o r d e r  t o  c a l l  f o r  a C o n f e r e n c e  

c f  s t a t e s  ( C 0 3 ) . T h i s  is a c o n s t i t u t i o n a l l y  d a n g e r o u s  a c t  to  

ta ko. A  s o o t i n g  c f  s t a t e * ,  f u l l y  s a n c t i o n e d  b y  s t a t a  

l e g i s l a t u r e * ,  h a s  the p o w e r  t o  t u r n  s u c h  a c o n f e r e n c e  i n t o  a 

C o n s t i t u t i o n a l  C o n v e n t i o n  b y  r e s o l u t i o n .  It w o u l d  n a a n  th e 
d e a t h  o f  o u r  p r e e e n t  C o n s t i t u t i o n .

r o r  t h o s e  r e a s o n o ,  I a n  o p p o s e d  t o  t h e  C o n f e r e n c e  of S t a t e s  

p r o p o s a l .  A l t h o u g h  t h e r a  ere m a n y  w a y s  t o p r e v e n t  t h e  C O S  f r o m  

b e c o m i n g *  a C o n s t i t u t i o n a l  C o n v e n t i o n ,  I h a v e  n o t  f o u n d  tho 

l o a d o r a h i p  o f  t h e  C O S  to bo w i l l i n g  to t a k a  e v e n  t h e  s m a l l e s t  

• .step in t h a t  d i r e c t i o n . - T h e r e * w i l l  b o  a n o n d n o n t u  t o  the 
r e s o l u c i o n  f o r  t h e  C O S  In e o n *  s t a t e s  i n  a n  a t t e m p t  t o  p r e c l u d e  
Ch e C O S  d e l e g e t o s  f r c a  a l l o w i n g  t ho  C O S  t o  b e c o m e  a C o n s t i t u t i o n a l  

C o n v e n t i o n .  T h o o o  a n o n d n e n t s  w i l l  n o t  w o r k ,  h o w e v e r ,  s i n c e  t h o  

C O S  d e l e g a t e s ,  o n c e  aaiionbied, ar e in f a c t  c o n s i d o r a d  to bo 

r e p r e s e n t a t i v e s  o f  th e p o o p l o ,  n o t  t h e  l e g i s l a t u r e s . '  T h e r e  a r e  
s a n y  c o u r t  r u l i n g s  to s u p p o r t  t h e  c o n t e n t i o n  t h a t  t h e y  nay, 
t h e r e f o r e ,  d i s o b e y  o r  I g n o r e  a n y  p r i o r  i n o t r u c t i o n s .  P l e a a o  d o  
w h e t  y o u  c a n  t o  p r e v e n t  y o u r  s t a t o ' a  p a r t i c i p a c i o n  in t h o  co s.
I t  is b u t  o n *  m o r e  s t e p  t h a t  w o u l d  u l t i m a t e l y  m o a n  t h o  e nd  o f  

o u r  p r e e e n t  v e r y  p r e c i o u s  C o n e t i t u t i o n .

S i n c e r e l y ,

C h e r l e e  R. D u k e

i t  i*efv*r**
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March 15. 1995

TO CITIZENS OF THE AMERICAN REPUBLIC

For some time now . wc w ho  oppose the Conference o f the States (CO S) 

have jone  so on ihe basis that this COS is no o rd inary  national conference 

Rather, we be lieve it is a precursor to a C on s t in n io iu l Convention tCon- 

Con). W c  further b e lie .e  a Con Con at this time o f  dramatic change in ou r 

country is ill-advised and w ou ld  effective ly destroy many constitutional 

principles wc find v irtu a l l )  sacred.

The proponents o f (he COS have steadfastly tns iscu z Ccn-Con is not their 

intention. H owever, there arc m a n y  w arn in g  signals that w ou ld  indicate 

otherwise Previous w rit ings by Utah G overno r M ichae l Leavitt describe 

cur federal government as ‘out dated and old-fashioned* rnd *no< suited tc 

the fast-paced, high-tech, g 'o b a i marketplace w e  are entering*. The various 

state resolutions be ing requested o f  the states s p e c if  that the by law s o f the 

COS w il l  he ‘confined’ to 'fu ndam en ta l, structural. long-term  reforms* in  

government. W e  do not believe it is possib le to explore these ideas w ithout 

commg dangerously close tc a Ccn-Con.

In  addition , A rtic le I .  Section 10 o f  o u r United States Constitution states, 

’No State sha ll, w ithout the consent o f  Congress, . . . enter tr.to any 

Agreement o r Compact w ith  another S a le  . .  * F rom  this, it is c lear the 

COS and *J»e Sates’ P e m o n . w h ich  is the su ied  goa l o f  the C O S , do  

K f it tK n L a n  aR K gm enLo r- ^Q ffl^c t .w ith  other s:ate?. and as such arc in  

direct v io la tion  o f the Constitution ba rr in g  consent o f Congress.
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On March 2, 1995, Senator Hank Drown introduced SR 82 in the U. S. 
Congress. This resolution laments Congress’ inability to pass the Balanced 
Budget Amendment and, then, as 'he enacting clause of the Resolution, 
states, "Resolved, that Congress hereby petitions die several States of Lite 
United States of America to convene a Conference of the States for the 
express and exclusive purpose of drafting an Amendment to the Constitution 
of the United States requiring a balanced budget and prohibiting ihe 
imposition of unfunded mandates on the States, and tii.it such States then 
consider whether il is necessary for the States to convene a Constitutional 
Convention pursuant to Article V of die Constitution of die United States 
in order to adopt such Amendment."

This resolution is believed to clearly represent the "consent of Congress* as 
required by .Article 1, Section 10 of die Constitution. This consent 
document gees one step further, however, and lays the groundwork fcr a 
Con-Con.

The supporters of the COS can r.o longer say the intent of die COS is not 
to convene a C m-Con. Wc now have in plain language, for all to see. the 
preparatory steps to i Con-Con. Cur worst fears for die dangers this COS 
represent to our Constitution are new real. The constitutional crisis 
represcn cd by this CCS must be opposed by ail who revere die work cf uie 
Framers j f  our Constitution.

A Constitutional Convention at this point in our nation’s history is net 
recommended because statesmen of the caliber of Thomas Jefferson. John 
Adams, ami Benjamin Franklin arc not presently in national political 
leadership. Our nation has such people; each of us must seek diem out and 
then pros idc die support to encourage these people to show themselves.

THE TIME IS SHORT •• THE NEED IS GREAT!

Sincerely.

Charles R. Duke

CDrhh
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April 5. 1992

.-Mask-i Sen-ite Stare Affairs Committee 
Senator Ben Sharp. Chairman

Dear Senator.

N >hi< the P.iil.Inn. Ven.Ai of the Qjnhrencg of Smas? A lew years back 
there were two tilLs introduced before the Congress of the Cnred States The first was 
House Concurrent Resolution 23, the other was Senate BQl 22, caiiicg for a Consnriucnal 
Convention :o be held in Philadelphia to introduce the N e w  States Coustnufiou. For you 
who don’t know, the New- States Constinicrm does NOT have a Bill of Rights in it. I 
have a copy of h for ill who are interested

The States created a Federal Government by the first rhiee irticlcs of the Conn:* 
tutiutt. it is clear that those agencies in go. eminent, including ihe President and Congress 
and the Supreme Court, are all subject to corrections by the Principle, the Stales. 'Ae have 
the Constitutional power to do it with out a Conference of States It is witlun the author­
ity of the State legislature, to correct the wrong acts of Congress bv first defining law and. 
second, to pass correccve State legislation

Just remember. Tyranny never marches mto 2 country wuh a placard on his breast 
bciricg his name. He always approaches the people under the guise of huaanitacanlm."

I
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You must pass fiii l»Vth Amendment Resolution in your state and R E J E C T  >?t- 

C O S  Resolution HJR IP Remember Mtirpby's bv,, "What can go wrong, will go 
wrong.” D o n’t take a gamble on the idea that the C O S  will not mra into a C O N - C O N  

There ar* too many documented facts stating this is coing to happen.

You have been in politics long mough to know that when the opposition can not 

refute facts with facts, they resott to name calling and try to associate the opposition with 

weird, unpopular organizations. This is what the Council of States Government is doing 

no w  to get you to believe their views. luev are calling us (people who beiieve m  the 

Constitution), the "Far-Right Movement." i f being patriotic and believing in the Consii- 
rutioa is far right, so be it. 1 irn proud to be this

American Patriots,

Leonard &. Charlene Ro w e

E T E R N A L  V I G I L O . C E  LS T U E  PRJCE O F  O C R  F R E E D O M  !!!

w * « * B r  A m e r i c a n .  B u v  A o jr r i c a n  Before i t '* Bve \ i n e r i t a > ***'*

* & r w \
nss Jr<
E  k* •*.:* '

;a*

» > .in  inform ed p '^u lo u i is one the Jnvsrnm ent can V .•atiiy f oci < «

2
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March 10, 1993

M r . E ric  J. T hem  
Legislative Analyst 
House Republican Office 
323 The Capitol 
Tailahajsee, FL 32399-1200

Dear Mr. Thom:

Thu :j ;r. reaper,it to your inquiries regarding HCR 1401, which caE* :c: the conven­
ing of a 'Conference o/ the Sates' ar.d wcuici authorize Florida's carJcipdtion in such a con­
ference. As professors of constitutional law  at the Florida S’ats university College of Caw, 
wc are extremely troubled by the possibility that this proposed Conference could bo construed 
a  an application for a constitutional convention under Article v of tho United States Const'.!;- 
non. Such a convention could evolve ir.tc a wholesale assault on our Constitution, and lead to 
proposals for destroying our preaent constitutional system The history of the 1737 constitu­
tional convention indicates that once a cofistituticniJ convention is ccmer.ed, the delegates to 
that convention could expand the agenda of ihe convention beyond its vfiglnai purposes, dic­
tate the:: cwr. rules for the ratification of the convention’s proposals, md therefore circumvent 
the fairly strict requirements of Article V. Moreover, again using the 1767 updrience as o.r 
model, no extama) authcrltv-r.iither Congress, tie court:, nor states the: disagree w:;h . 
convention’s propoiais-wcuTd have the legal authority to fhe convention’s decisions if 
the convention itself deemed those decisiens binding on tihe entire country

Cur conclusions about the dangers of the ■‘Conference' proposed ir. HCR 1401 are nos 
mltlgatco ?y the ambiguous phrasing of the proposal. nor by the o ra l subsocticr. stating that 
•-he Concurrent Resolution does not constitute on application by the Legislature of the Slate of 
Florida for tlw calling of a feder.tl Constitutional Convention within the meamng of Article V 
of the United State* Constitution ‘ It is essential to iceep ;n mir.d the: the "Ccnrerence o f the 
States could define its objective* for jise if, and aculd reject preexisting limitations on its 
authority, jus: is  die 17*7 convention abandoned the Lm.iiai/ons imposed o r . b y  the Ar.tc.es 
of Confederation. The broad language of the Concurrent Resoiuttor. authorizes the Conference 
:o reform the FcderaJ Government* and authorizes Conference delegates to ‘propose, debat®. 
and vote cr. elements of an action plan to restore checks ar.d balances between the ju ie i end 
the national government.* These broad mandates could easily be construed oy the Conference 
u  providing the authority to fjr.dam.enully revise pur existing constitutional structure.

I; is the strange (and danjerous) nature of a constitutional convention that it defines Its 
own objectives and sets the guidelines for its own success. Once a constitutional convention 
begins, the only limit on iti power is political. The federal sours nave cor siitently reined to 
entcruin question* regarding the leeinm.acy of constitutional amendments ( i*  C o l e n tu-a v. M i l ­
l e r .  307 U.S. 433 (1939)). Thcrerore, a new constitutional convention presents the disturbing



prcipcu of many d'fi'crem political '50<lteS*»«h« Conference, the existing federal government, 
dissenting jtatcs~*Jl vying lor preeminent ;X)lit!oil authority, without the potnbilUy of Judicial 
review to wrcic the dispute peacefully. This is truly & recipe for a constitutional enjis. and the 
deaiat'ilizir''' .treels or such’ a or.sis woulG reach into ivtry aspect cf our political, legal, and 
economic life.

We emphatically urge the Florida legislature to reject HCR 1401, or at the very !w»t to 
postpone decision on the Concurrent Resolution until tho legislature has given careful and 
dcxled consideration to the many potentially disastrous implications that accompany even an 
ambiguous call for a constitutional convention. The United Stales Constitution is the greatest 
political document since the Magna Cara. Much of this country's strength and international 
moral authority are attributable :o the Constitution's careful balancing of rights, 
responsibilities, and powers. Joining a "Conference of the State*' as defined In HCR U01 ij 
the first, radical step down a very slippery slope toward upsetting that balance. We urge you 
to resist taking that step.

Slnoerely,

Steven C. Qey
John W . and A.thley E. Fro:tproftisor of Law

r n J t — s

Nit Stent 
Profesjor of Lew
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T oVt h  CONCRESS n
1st Ssfjsro.s* S. RES, 8 2
To p«u'ii3.*i U* Zixltrt to ionv-jfy; 4 Conferee* 0( tbc Suites '■£ :cnsid«r 4 2»br,okJ 3udg«t An'nml.Mi'nt la tha Coiutilutloiu

• IN TKS SENATE OF THE UNITED STATES
M a * C X  3 C eg-a lA tlvo  d o v , F 2 3 R V A * *  2 2 ) . JSS.S

Mr. B2CV.N {fc rh im ^if md Mr. Kilw s ) eubmltled ihe fo!J;wi»J rrsofcticn; 
'ft Kieh wa* rtf* .-red Id th* G;rr.miit» on tie JuH Jo ia ry

RESOLUTION
To pdtiticn ‘J:* States to convene a Conference oi the Suiea 

■to consider a Balanced Budget Amendment to the Con­
stitution.

V-’harcas Article I of the Constitution of the United States cf America provides that the Congress is vested with the au­
thority to lay and collect taxes, to pay the debts of the 

'United States, to borrow money on the credit of the 
e United States, end to expropriate money from the Truas- 
ury;

Whereas for the past quarter century Congress has heen un­
able to hutonrc rhe Nation’s budget in any year:

Whereas the President of the United States has submitted a 
/ budget which increases the deficit in future years;



i
•*

Where#> Members c: Congress have been unable to Agree on 
language for an Amendment to the Constitution which 
would require a balanced budget; 3nd

Whereas Congress has therefore attempted to deny tha scv- 
erai States cf the United Stat03 the opportunity to vote 
on a Constitution a! Amendment requiring a balanced 
budget: No*, therefore, be it

1 Rucked, That CongT«s hereby petitions the several
2 States of the United States cf America to convene a Cor.*

3 firfiuco of tha States for the c.\prcss and exclusive purpose
4 of drafting an .•Amendment to the Constitution of the
5 United Sta‘cs requiring a balanced budget and prohibiting
6 the imposition of unfunded mandates cn the States, and
7 that such States then consider whether it is necessary for 
S the Slate* to ccuvrtne a Constitutional Convention pursil- 
9 ant to Article V cf the Constitution cf the United StAtos

10 in order tc adopt such Amendment.
0

2

U  . -  I
V * *' '''• r*' jt-fy 'fu  : ; i 4 N  f> . 0  -  t - c _ .

‘•K * .

/  A. L  W£ ! ° '
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S e nator S harp 
C h a I r m a n
Senate State Affairs Committee

Senator Sharp,

I am adam antly opposed  to HJR 20 which concerns the 
C o n f e r e n c e  of States Issue. This conference Is nothing more 
than a b a c k -do or attempt to hold a Constitutional Convention 
without the general public's approval or input. The 
C o n s t i t u t i o n  does not need any alterations. All we need are 
l egislators with the courage to do what is necessary.

I ask you to oppose this nonsense with all your vigor. t
Alaska must not contribute to this campaign to revoke our 
Cod given rlght3. &

Sincerely,

Lee S c h ool er

9599 Dra yton Dr. *432 
Anchorage, A l a s k a  99507 
(907) 522-1001

A o v r r r t/ v * tc  Z £ r r e < j  &/r  fi/ '/ ’t s j’r j'c t f -  / s r/ ?  z o
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Toi A l a s k a  S t a t e  S e n a t o r s

A«: H J R  20

As we u n d e r s t a n d  it, if H J R  20 p a s s e s  the S e n a t e ,  it is 

p r o b a b l e / p o s s i b l e , w i t h o u t  a n y  g u a r a n t e e  to the c o n t r a r y ,  
t h a t  the p r o p o s e d  C o n f e r e n c e  of the S t a t e  3 c o u l d  tu rn  into a 
C o n s t i t u t i o n a l  C o n v e n t i o n .

In a d d i t i o n ,  we are a d v i s e d  t h a t  o u r  p r e s e n t  

C o n s t i t u t i o n  a l r e a d y  g i v e s  us all th e  r i g h t s  we n e e d  fo r the 

S t a t e s  tc r e g a i n  t h e i r  s o v e r e i g n t y .

If the a b o v e  s c e n a r i o s  are the case , we do n o t  w a n t  the

S e n a t e  to a p p r o v e  t h i s  l e g i s l a t i o n .  It s e e m s  an e x c e r c i a e  of
w a s t e  an d  e f f c r t 3  s h o u l d  be m a d e  to r e g a i n  s o v e r e i g n t y

w i t h i n  t he m e a n s  a l r e a d y  d e v e l o p e d .  Th e  r e c e n t  B a l a n c e d
B u d g e t  A m e n d m e n t  a l s o  sor.es to a i m d ,  s p e c i f i c a l l y ,  w h y  w a 3 
all t h a t  time w a s t e d  b y  l e g i l a t u r e s  d e b a t i n g ,  n e g o t i a t i n g ,  

v o t i n g  on an i s s u e  t h a t  s h o u l d  h a v e  n e v e r  b e c o m e  an i s s u e  m  
the f i r s t  pl ace . E v e r y b o d y  in th e  w o r l d  is r e q u i r e d  to be 

f i n a n c i a l l y  r e s p o n s i b l e ,  o u r  C o n g r e s s  s h o u l d  be too. It is 
the r i g h t  t h i n g  to do.

T h e r e  is ale t of r e v a m p i n g  n e c e s s a r y  tc g e t  to a m o r e  

e f f i c i e n t  g o v e r n m e n t ,  t i m e  a p p e a r s  to be of the  e s s e n c e ,  we

s u b m i t  then, d o n ’t w a s t e  t i me  p a s s i n g  n e w  l e g i s l a t i o n ,  use
the t o o l s  at h a n d  a n d  ma ke  it h a p p e n .

We l o o k  f o r w a r d  to y o u r  c o m m e n t s  and if we a r e  not
c o r r e c t  in o u r  p r e s u m p t i o n s  p l e a s e  a d v i s e .
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W o rk in g  Together lo F ix  A m erica

April 5. 1995

The Honorable Bert Sharp 
Senator, Alaska State Legislature 
FAX 907-465*2070

Dear Senator Sharp,

Enclosed, herein, is some Information about the Conference of the States, Inc. (COS). 
My apologies, if it duplicates material you may already have received.

The dec is ion tha t you r comm ittee makes cn the Conference o f the States 
la one tha t yd ii have lasting affects on a il of the States. It la the most 
s ign ificant decis ion Alaska w ill maka, since jo in ing  the Union.

HJR 20 simply is r ^ j your run-of-the-mill resolution. There is overwhelming evidence 
that COS 'oaders Intend it.to lead to a Constitutional Convention.

But. why? There !s no need to declare States' Rights through 3uch a dangerous 
procedure. After all— if the Department of Justice had to Inform the Clinton Health Care 
Task Force in March of 1993 of a 1SS2 Supreme Court ruling that

"the Tenth Amendment does not permit the Federal Government to 
‘command...state governments to implement legislation enacted by 
Congress.'"(DOJ to W. Zelman, HCTF Documents, Nat. Archives, Box 1438.)

then we can rest assured that States are protected undsOhe Tenth. They just need to 
assert themselves as some States are already doing with “Federal Tax Fund" and 
“Legal Tax Fund" legislation.

Consequently, we auestionJhe real.motives benmd the Conteren.ee cf the States, inc. 

Please vote &.Q to the Conference cf the States. Thank you.

Linda B. Llona 
President and Founder

V e rv  trn lv  v fin rs

0/

/ *
’f lu , n-
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Lika you, I find nothing in tha 
C o n s t i t u t i o n  that vould limit what  a 
C o n v e n t i o n  called to p r o p o a a  Anendn a n t a  might 
do,

Juno is tha b u s i e s t  nonth at Court, but 
so far, I an surviving tha heavy load.

Enelofing a b r o c h u m  about tha Court and 
a copy of v graduation speech I gave last 
year.

A l l  t h e  b e s t  to y o u ,

hi,
Ruth B a d o r  Qineburg

Encloturas

ri|ji V-> - ?:■ i • • * * "w .v w .
SP£AKOU7AMERICA PAGE oi

Jnpt«u Qjoort s i Ujr $alii&
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I in  g la d to respond to your in q u iry  a proposed 
A r t ic le  V C o n s t i t u t io n * ! Convention. I  have * £ } * * *
about t h i f  to p io  osny t ia a i du r in g ay n«v i c o n fe re n c u  and 
co lla g e s o r t in g *  lin o #  I  b*caaa csa irsan o* the C o a a if f io n  or. trio 
M c o n ta n n ia l o r th e U»S, C o n s t itu t io n , and I  haya repea ted .y 
re p lie d  t ^ i t  such «t conven tion vcu id ho a grand v a s t* or c.a*»

I  have a l io  re p ea te d ly g iven sy op in ion th a t th e re is  no  ̂
a r r i c t i v a  vay to  l i s i t  o r a u iz l*  the a c tio n s oi a C o n s t itu t io n a l 
Convention , Tha Cor.v ir.tion cou ld aaka i t *  ru la a  and J» t i t s  
ovti aganda. Congrosa a ig h t t r y  to l i a i t  tho Convention to ona 
aaar.dnont o r to  on* issue , b u t th e t *  ia  no vay to  assure th a t tho 
Convanticn vou id obey, A ita r a Convention I f  convened, i t  v i . .  
b-i to o la ta  to  atop tha Convention i i  v * don’ t  l i k *  i t a  agenda. 
Tha a « * t ir .g  in  1737 igno red tha l i a i t  p la c id  by th a 
C on ia da ra tio n Congress " f a r  tha » o l* and express purpose.'*

W ith aaorgo Washington is  cha iraan , thay va re ab is to 
d e lib e ra te  in  t o t a l cacracy, w ith  no p ra is  coverage and no lea ks . 
A. c o n s t i tu t io n a l conven tion today vou id bo « C r * * - f o r - a l l io r 
s p e c ia l i n t e n a t groups, te le v is io n  coverage, and prssa 
specu la tion .

cur 10*7 c o n s t i t u t i o n  v n  rtforrod to b y  **v#ral o t  it* 
auth or * a* a "ssiraoi*,“ Whatever gain sight b* hoped i or i res a 
r.ev constitutional convention could not b« vorth the risk* 
involved. A ncv Convantian oould plung* our Katicn into 
conitltutional conduiion and confrontation at av*ry turn, vith no 
assurance that focus vouid bi or. tha subjects naadlng attention.
I  hay* 4 iic o 'ir» g *« i tJb* id s * o f • c o n s t i tu t io n a l con ven tio n , am I 

g la d to  aaa s ta tu s  re sc in d in g th o i r  p re v iou s r * * o lu t ie n *  
re q u e s tin g a Conven tion . In  th * *a  a ic tn ta n n ia l ye a rs , v« should 
wt c a ia h ra t ir .g  i t a  lo n g I l i a ,  no t ch a lle n g in g i t i  v * r y  e x is te n ce .

a i ^ n,c<i ra P#*? on cu r c o n s t i tu t io n  can b * d a a lt v i t h  by 
s p e c i f ic  ts e n d a e n tf ,

Co i » U y ,

H r* . P h y l l is  fc h la C iy  
as r& im o u n t 
A lto n , IL  320oa
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AMERICA WORKS 3EST 
WHEN WE SAY. . . P E N N S Y L V A N IA  A F L - C IO

WIUU* M. OflOWS
frwUrBV

WQUXD W. HUXJMINCUUJi
I k  nrtc/y. rH i.’v i  f

March 7, 1 a«5

TO: AU. MEMBERS OF THE HOUSE INTERGOVERNMENTAL AFFAIRS COMMITTEE

Dev RepreitntatNe:

We ira writing lo request y e w  itrong oppo*Wcn to Senate Resolution No. 12. Senate 
Reanluttr.n Nn 12 '* a back.door route to re-wrltlng tha Constitution of tho United Et«oa.

Tha Resolution fa full of high sounding phrases, Out boiled cfown to it* essence, tha 
Resolution would set In mcTcn a dramatic upheaval of our Republic. The RatOiut’on is 
aimed at a balanced budget amendment without any protection* for Social Security, 
Military, or Veteran!' right*. In aadWcn, tha oorvantlort would ceil far doing away with so* 
caitec mar.cataa in an indbcrtmlnsta fashion.

Although our Republic h u  been throuflh rough tlmee, v » are strong advocate* cf 
supporting democracy and the Rapublic.

Our democracy has numaroua way* now to deal with the ao-cailad prooiam* nf 
•mandato1' and balancing tht Federal ar.d State budget.

This is not the time to set in motion tha proceae cf rewriting the Ccnptitutlon of tho 
United STttH.

Pieaeo vota in eupport of cur County and the greatest and eldest democracy In tha 
world.

Sincerely,

WILUAM M. GEORGE, President
RICHARD W. BLCOMINGOALE, Sacrttary-Treaiurer

lee
UFCW-72

RE: Senate Raeolutlon No, 12
Convene a 'Conference of the State* 
PL1ASS OPPOSE

nn i n n  \74rar h * u i i » ' j i 5 ,  n  s’ k 1 1 tv a k i a mo t . I 111 • m - m - i m  • pax. m m i i  u
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Rep. Thom** E. Armstrong 
Room 53B, East W ing  
M ain Capitol Building 
Harrisburg, PA 17120

Dear Representative Armatrongj

The House Intergovernmental A/fairn Committee, on which 
you serve, has scheduled consideration of S. Res. 22 (ot 
tomorrow, March 3. The Pennsylvania JewtAh Coalition urges you 
to table consideration of this resolution unlU questions are 
answered concerning whether It Is p<^>albl» that ths "Conference 
of ihe States" could h im  Into a Constitutional Convention , either 
this year or in  future years.

W h ile  the PJC does not subscribe to any "conspiracy 
theory" that this conference Is Intended to subvert our current 
government, serious concerns nave been raised by credible souncco 
about the resolution ar.d the Conference. M any of these concerns 
w*r» vxpretjixd at the March 2 meeting of the committee by Its 
.T imbers. The PJC Implores you to rtslat passing 5. Res. 12 until 
you have i l l  of the facts com-trming whether the Conference could 
malce application to the Congrervi f o r  dretignntion as a 
Constitutional Convention, pursuant to Article V o f the U .S . 
Constitution.

Several Constitutional scholars In Pennsylvania have been 
asked for their reactions to tills resolution, and I th ink tliat It Is 
reasonable to delay a vote on the resolution until there are 
answers to many of the questions raised last week. I w ou ld  
expect that a delav of one week would b= jm/fieient. At a 
- n im um , the ? j£  requests that any amendment to the resolution 

Ifv lng restrictions on the Commonwealth's delegatci be made 
x MSOlved" clause rather than as a "whcrtraa" cIaum .

robrrun 
caccuuve Director
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Mr. Ror. V/eber 
Mr. J o h n  Dowless 
R o u n d t a b l e  Group 
C h r i s t i a n  Coalic ion

"■ear R o u n d t a b l e  Members:

As you are aware, ar. i n c r e a s i n g  number oi scale legislature s h a v e  
p a s s e d  a "Conference of States'’ (COS) resolution or the r esolution has 
been i n t r o d u c e d  and is m o v i n g  through their state houses.

There is strong c o n c e r n  on m y  part anc others  that these CCS 
r esolutions  have the p o t e n t i a l  co show that m a n y  states s u p p o r t  what  
could lead to a w e a k e n i n g  of o u r  U n i t e d  States Constitu tion. M any of 
us have b e e n  w o r k i n g  for several years to p r e v e n t  the c a l l i n g  or a 
C o n s t i t u t i o n a l  C o n v e n t i o n  (Cc.n-Con) w h i c h  most likely w o u l d  result m  
radical changes w h i c h  c ou ld d e s t r o y  our existing Constitu tion.

The p r o c e s s  that ‘would c u l m i n a t e  in an event called a C o n f e r e n c e  of 
States i3 as fellows:

1. A R e s o l u t i o n  of P a r ticipation w i l l  be filed in e a c h  
state legislature e a r l y  ir. the 1995 session. The 
resolu tion a u t h o r i s e s  the a ppoin t m e n t  of a bipartisan, 
five-perscr. d e l e g a t i o n  made  up of the G o v e r n o r  and four 
legislators from each state to attend.

2. W h e n  only a m a j o r i t y  of states h a v e  p a s s e d  the 
R e s o l u t i o n  of P a r t i c i p a t i o n  (Article V  of the 
C o n s t i t u t i o n  requires two-thirds of the states to call ft 
C o n v e n t i o n  to a men d the Constitution) a e n t i t y  
c a l l e d  the C o n f e r e n c e  of States, I r . c . will bo formed.

o  b e3. The a ctua l C o n f e r e n c e  of the States is p l a n n e d  t 
h e l d  in Philadelphia. P e n n s y l v a n i a . Out of this 
C o n f e r e n c e  a -States Petition* c o u l d  emerge w h i c h  w o u l d  
chon bo taken back co tho Stacoc for approval by e a c h  
si.ate legislature* a f t e r  w h i c h  this ’States Petition* 
w i l l  be p r e s e n t e d  co Congress.
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4. If C o n gress refuses co consid er or pas3 
che amendm ents bo che C o nstituti on contained 
in the "Petition", che states w o u l d  have the 
option themselves of calling a Constitutional 
Con v e n d  on.

It appears to me that str.ce proponents of a Constitutional 
C o n v e n t i o n  have been unsuccessful in getting the required 
two-thirds (34) of the states to pass a resolution call ing f<~r a 
Constitutional Convention, they are c l e verly  planning to 
ac c o m p l i s h  the same thing wi th a simple m a j or ity of states, and. 
thereby c i r c umventin g A r t icle V of che I*. S. Constitution.

The proponents of C C S  ar.d a C o n s t itu tional Conventi on c l a i m  that 
A r t i c l e  V of the rJ. 3. Cons titution is unworkable. Or. the 
contrary, the C o n s t i t u t i o n  has beer, a m end ed 17 times under 
A r t i c l e  V. \The first 10 amendments were done in cr.o action.)

Che fJ . S. C o n s t i t u t i o n  has served us w e l l  for over 20C years, so 
w e  dc r.ct need a n e w  Constitution. T h r o u g h  che COS anc a "States 
P e t i t i o n ', a C o n s t i t u t i o n a l  C o n v e n t i o n  could  be created m e r e l y  by 
a resolution p a s s e d  b y  a simple m a j o r i t y  of che COS delegates.

Cr.ce the Con stitutional  Convention is begun, there is no w a y  to 
limit the actior.s taken ar.d this c ould m e a n  the d e a t h  or cur 
present  constitution. Then all cf our God-given  rights as listed 
m  the "Sill cf Rights* w o u l d  i m mediately  be ir. jeopardy.

If y c u r  Rcur.dcable reaches a position of agreement w i t h  the 
foregoing, I r e s p e c t f u l l y  suggest that you have all m e m be rs cf 
T h e  Christian C o a l i t i o n  contact their state legislators as 
q u ick ly as p o s sibl e to register their opp osition to the 
resolution in their state houses c a lling for a "Resolution of 
Participation* in the Confer.nee of States.

Sincerely,

UV\
C O N  R O G E R SJERS I

3 R / a b r
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? 1« j < c 7 ace '' 170 ’* ar, the Confaraaca  of the 3Cat*a  I {IJR^O 

Th«ve ia no doubt : ! w i  t n l *  t o ^ U c i v i  ,<n t« kvl. , , a «J
. n : o 4 c o n s t i t u t i o n  c o n v in e i c n  n  c a l l e d  far  in U. S .
Sane ce^fe 444 Heine 4 Har.V. S c o v n ’ o Senate XS32.

? 1 e a a e i 4 e  the caver  r i j *  1 have f a x t J for  che new 
COh«eiSu:»on that  h a 4 a lready  been prepared for the 

i j  h : e l s e .  I f you vent  I w i l l  j«nd v o u a copy of the 
"New" C o n i t i t u r i o n .

• • e a u  a lso  c a t > S care  Senator  C h a r l e s  o -j <e for *11 tn< 
i h f o r - a t i o n  you need :a exp la in  how ;h« COS w i l l  corn 
;a to  a Cvll-COll, (303) 364-43oi

j o n ’ t :a*e part in a plan tha t  c o j l d  d ienar . t le  ou: 
wonderful  C a m : t c u t t o r . .

Than* you.

? 0 :  S e n a t o r  3 < v :  S h a r p

S- & ? .-rr&c-v//
Roeenary S ./Anderson 

aeaber of  
C i c i a e n e  for the e o m t t t u t i o n
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Senate Chamber 
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U.S. Senate Judiciary Subcommittee on the Constitution, Federalism, and Property Rights - March 24, 1995
Testimony of Sen. Jef f  Wells (CO)

Good morning. I am State Senator J e f f  Wells from Colorado, and I 
appreciate the opportunity to test i fy before this committee at such a cr i t ica l 
time and on such an important topic. I have been in state government for 
thirteen years and just recently completed a term as chairman of CSG’ s Western 
Legislative Conference — comprised of the House and Senate leaders from a l l  13 
states and 3 terr i tor ies in the West. I am the current Vice-Chairman o f CSG.
I am also a member of the Conference of the States’ Steering Committee.

I t  seems to me that the Conference is a creative new way to address the 
current imbalance in our federal-state system. The Conference will present an 
opportunity fo r the states to make a more powerful statement than each o f us can 
make alone. We can gather together, debate the issues, resolve any differences 
over detai ls , and speak out for what a l l  o f us, regardless o f region or party, 
believe is needed to restore the principles of federalism.

In 1909 the Council o f  Stale Governments issued a report that states, 'One 
of the virtues of our federal system is its f l e x ib i l i t y  which, among other 
things, enables o r ;  or another of our constitutional partners to r ise to the 
challenges o f particular momonts in our history. So long as the challenges are 
*>*t and our federalism Is brought back into balance on a higher plane, then our 
federal republic is strengthened by this dynamism. However, when the challenges



APR-06-95 THU 10:31 CSS-FINANCE DEPT. P.03/09

are not adequately met, and when one constitutional partner becomes [ - 0 ?) 
preeminent as to begin to endanger the constitutional integrity of the other 
partners, then our federalism is placed in jeopardy." That statement is as 
applicable now as it  was five years ago.

1 would l ike to make some comment* jbout the legal status of the Conference 
of the States. The Conference is not, and cannot be construed to be, a threat 
to turn into a "runaway* constitutional convention. The U.S. Constitution 
requires that the f e d e r a l  C o n g r e s s  propose constitutional amendments. As an 
alternative, C o n g r e s s  is required to call a convention, which could then propose 

/ an amendment, i f  two-thirds of the state legislatures apply. The resolutions 
introduced in state legislatures to authorize participation in the Conference of 
the States simply cannot be read as applications for a constitutional convention. 
They are not directed to Congress. Many of them, including Colorado’ s, say that 
they are not applications for a constitutional convention. In fact, since the 
convention that wrote our original constitution, wo have never had a

Nothing In the constitution gives the Conference any standing to seek 
recognition from Congress as a constitutional convention. No group of citizens, 
even governors or legislators, can call themselves into a constitutional
convention — it takes action by Congress. Furthermore, Congress has no power

#

to recognize tho Conference as a constitutional convention, since it can call a 
convention only upon application by 34 states. Those who are afraid that the 
Conference might turn into a runaway constitutional convention are assuming a 
series of Improbable, i l logical , and even il legal events.

For most of our history, the states and the federal government were 
partners in governing our citizens. Each respected the role of the other. 
However, in the last twenty or thirty years, a combination of unfunded federal

constitutional convention
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mandates and unfounded federal court decisions has put the states in the position 
of mere agents of the federal government, carrying out a federal policy agenda. 
Rather than partners, the states have become administrative agencies.

One of the most discouraging developments was the Supreme Court’ s 1985 
decision in Garcia v, San Antonio Metropolitan Transit Authority. That decision 
involved application of the federal Fair Labor Standards Act to states and local 
governments. I do not need to remind you that the FLSA contains many detailed
requirements that can impact heavily on an employer's budget. In m/ersing the
earl ier case of National league of Cities v. Usery and holding that states and
cities are subject to the FLSA, the Garcia case had a devastating impact on the
abil ity of the states and local governments to manage their own budgets.

But the more devastating impact of Garcia was the ground for the decision. 
The Supreme Court, for a l l  practical purposes, abdicated its authority and 
responsibility to decide questions of federal-state relationships and instead 
instructed states which were dissatisfied with federal preemptions to look to the 
political process. States could only read that to mean that they should get in 
line bofore Congress, along with other special Interest groups, and lobby for 
their governing rights.

More recent legal developments indicate there 1s a ray of hope. In New 
Y o r k - V .  United States, a 1992 decision, the Supreme Court did adjudicate federal- 
state relationships in the context of a particularly egrcg«ous statute concerning 
disposal o f hazardous waste. There the Supreme Court held that the Tenth 
Amendment forbids Congress to order stales as governments to take any action. 
Although it may put pressure on states, in the form of preemptive legislation and 
incentive grants, i t  cannot "commandeer" state financial or regulatory resources.

The New York case built on a 1991 case from Missouri called Greoorv v. 
Ashcroft. In Greoorv. the Supremo Court upheld the application of Missouri’ s
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constitutional provision on mandatory retirement for state judges over a 
challenge based on the federal Age Discrimination In Employment Act.

Further litigation is working its way through the Judicial system. The 
Supreme Court will decide the case of United States v. Lopez this term. That 
case presents a Commerce Clause challenge to the federal law that makes it a 
crime to possess a firearm within 1,000 feet of a school. Finally, there are a 
number of cases that challenge the constitutionality of the Brady Act’ s 
cormwndecring of state law enforcement o f f ic ia ls to implement the federal law. 
You might be interested to know that federal distr ict courts in Montana and 
Arizona have declared the applicable portion of the Brady Act unconstitutional,
while a federal court in Texas has upheld I t .

This very quick review shows the l a c k  of judicial consensus on federal-
state relationship issues. It also Il lustrates why I and many of my colleagues
feel a great deal of frustration in regard to state relations with the federal 
government. This is not simple frustration with a case or two I believe to be 
wrongly decided. I t  is a frustration with the system and the process that calls 
not just for a litigation strategy but perhaps for structural chango and 
amendment o f the constitutici. I am hopeful that the Conference of the States 
will provide that opportunity.

You may wonder why states are so concerned about these issues, especially
when a measure like the Unfunded Mandates Act is on its way to the President.
The reason is that legislation can only go so far to address what is a massive 
problem facing state governments today. Mandates are only a major symptom of a 
much larger crisis facing our federalist system — that of the federal 
government's refusal to acknowledge states as partners in governance and the 
powers reserved to the states under the Tenth Amendment.

The,• has been opposition to the Conference of the States and undue fear
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of a constitutional convention. Opposition has come from both conservative and 
liberal groups, and unfortunately it has beon successful in delaying resolutions 
of participation in a few states, Including Colorado. It is crystal clear, 
however, that no change can be made to the federal constitution without following 
the procedures set forth in Article V of the constitution. Nobody involved with 
the Conference of the States intends otherwise. Moreover, the holding of a 
Conference of the States will actually help remove the threat of a runaway 
constitutional convention.

Thank you for according me the opportunity to speak about the Conference.
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Op Ed column, by Sen. Je f f  Wells — Colorado Springs Gazette Telegraph

Last November’ s election results sent * clear message to politicians across 
this country that i t ’ s time for a change. I t 's  time for the states to mount a 
new initiative against the concentration of power 1n Washington and to reclaim 
the power of the states.

The Conference of the States is a creative new way to address the current 
imbalance in our federal-state system. The Conference will present an 
opportunity for the states to make a more powerful statement than each state can 
make alone. We can gather together, debate the issues, resolve any differences 
over details, and speak out for what a l l  of us, regardless of region or party, 
believe is needed to restore the principles of the Tenth Amendment.

While there are plenty of examples of deral authority run rampant, two 
will I l lustrate the problem. First, unfunded federal mandates, such as those in 
the welfare and environmental areas, make writing tho state budget a nearly 
impossible task. Colorado’ s tax money is being commandeered for a federal agenda 
— money that could be used to solve Colorado’ s problems. Second, court 
decisions ignore the Tenth Amendment and diminish state sovereignty, turning 
states into agents of the federal government in implementing federal policy.

The purpose of the Conference of the States Is to address the imbalance 
that exists between federal and state power. The Conference will convene when 
a majority of the states have agreed to send delegates. Its function will be to 
suggest measures that can make the principles of the Tenth Amendment a real ity 
once again.

The Conference could rocoomend legislation, a l it igation strategy, and
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ultimately federal constitutional proposals to restore a proper balance between 
the federal government and the states. An example might be a Balanced Budget 
Amendment. Votes in Congress may be swayed i f  a substantial majority of states 
supported such a measure.

However, it 1s crystal clear that the Conference of the States has no legal 
authority, only the moral force of its proposals. The Conference should not be 
mistaken for the process prescribed by the U.S. Constitution to propose federal 
constitutional amendments. Arguments that the Conference might set in motion a 
process to completely rewrite the constitution are based cn fear, not the facts.

Here are the facts:
The U.S. Constitution requires that the f e d e r a l  C o n g r e s s  propose 

constitutional amendments. As an alternative, C o n g r e s s  is required to call a 
convention, which could then propose an amendment, i f  two-thirds of the state 
legislatures apply. The resolutions Introduced in state legislatures to 
authorize participation In the Conference of the States simply cannot be read as 
appl icatioi s for a constitutional convention. They are not directed to Congress. 
Many of them, including Colorado’ s, say that they are not applications for a 
constitutional convention. In fact, since the convention that wrote our original 
constitution, we have never had a constitutional convention.

Nothing in the constitution gives the Conference any standing to seek 
recognition from Congress as a constitutional convention. No group of citizens, 
even governors or legislators, can call themselves Into a constitutional 
convention — it takes action by Congress. Furthermore, Congress has no power 
to recognize the Conference as a constitutional convention, since it  can call a 
convention only upon application by 34 states.

Sen. Hank Brown and Sen. Jesse Helms, two senators not noted for their 
liberalism, are not worried about the Conference of the States. In fact, these
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senators have introduced a resolution 1n Congress asking that the states convene 
a Conference of the States for the express purpose of suggesting changes to 
require a balanced budget and to piohibit unfunded federal mandates. I f  the 
Conference they support recommends these measures, the recommendations will s t i l l  
have to clear the procedural hurdles prescribed by our federal constitution.

Those who are afraid that the Conference of the States might turn into a 
"runaway" constitutional convention assume a series of improbable, i l logica l ,  and 
even il legal events. On the contrary, the people who would be involved 1n the 
Conference have no authority to participate in a constitutional convention and 
must apply the law -- after a l l ,  they are public figures who must answer to tho 
people.

I f  unbased fears block the Conference of the States, the states will have 
lost an important opportunity to begin to redress the imbalance between the 
federal and state governments. The defeat of the Balanced Budget Amendment makes 
i t  clear that such a Conference is required to urge Congress to take the states, 
their problems, and their desires seriously. The holding of a Conference of the 
States will actually help remove the threat of a runaway constitutional 
convention. This is a responsible, bipartisan effort which deserves widespread 
support.
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S P O N S O R  S T A T E M E N T

FROM: Representative Ramona Barnes

DATE: January 26. 1995

RE: HJR 20
"Relating to unfunded federal mandates and the Conference of 
the S tates"

HJR 20 authorizes the State of Alaska to send a delegation to represent 
the people of Alaska at a Conference of the States. The delegates would 
debate and vote on an action plan to restore the checks and balances 
between the states and the national government.

The resolution notes that the conference will convene no la te r than 270 
days afte r at least 26 leg is la tu res adop t sim ila r reso lu tions and that 
Alaska w ill be represented by five voting members cons is ting of the 
governor or a constitu tiona l office r se lected by him , and four leg is la tors, 
two from each house selected by the presid ing office r of that house. No 
more than two of the leg is la tors se lected may be from the same politica l 
party. Two alternate leg is la to r de legates, one from each party, would 
also be selected.

The action plan to be voted nn at the conference w ill be called a States' 
Petition. It will oe presented to each state in the fcrm c f a resolution 
for ratifica tion , then presented to Congress as the w ill of the states of 
the Union.

Since 1990 alone, the federal government has enacted at least 42 major 
sta tu tes imposing expensive regula tions and requ irem ent on state and 
local governments. HJR 20 is an im portan t first step toward reversing 
that trend and restoring the balanced system of governm ent envisioned by 
the Tenth Amendment.

SPCNSl-R STATEMENT



Office of che Governor 
Office of Management and Budget 

January Cl, 1995

P o s i t i o n  S t a t e m e n t

HJR 20

The Knowles Administration supports House Joint Resolution 20, relating to 
unfunded federal mandates and the Conference of the States. The Conference of 
the States, which is supported by this resolution, has received broad interest and 
support among the states as a forum for addressing the balance of state and 
federal powers.

For Alaska, one of the key issues in ou: relationship with the federal government 
is not just the funding of federal mandates, but also the flexibility to tailor our 
government services to meet the unique needs of our stake. In manv areas —  
including welfare reform, education, environmental protection and health care —  
Alaska could benefit from greater freedom to design out own solutions, rather 
than being required to follow rigid requirements dictated by Washington.

The Administration looks forward to working with the Legislature in presenting 
a unified Alaska position on the balance of state and federal powers at the 
Conference of the States.

ADMINISTRATION POSITION STATEMENT

SUPPORT
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M  F. M  Q  R .A N  I) U  M February 23, 1995

SUBJECT: Conference of the States (HJR 20)

TO: Representative Barnes, Chair House Special Committee on World 
Trade and Statc/Fedcrai Relations

FROM:
A -

Tamara Brandt Cook /^J^ s
of Legal ServicesDirector of Legal Ser

HJR 20 calls for the convening of i Conference of the States under the auspices of the 
Council of State Governments and lor the appointment of a delegation to represent Alaska 
at that conference. You have provided me with a copy or an "Alert" and asked me to 
respond. .As I understand the contents of the ".Alert," it is asserted that the Conference of the 
States will amount to Constitutional Convention.

Under Article V of the United State Constitution, a constitutional convention is called by 
Congress " . on the application of the legislatures of two thirds of the several states. . ."
HJR 20 itself does not call for a constitutional convention. It is not even addressed to 
Congress While it is possible that the question of trying to persuade state legislatures to call 
for a constitutional convention could be considered during the Comerence of the States, the 
conference itselfdoes not amount to a constitutional convention because it was not called by 
Congress ar.d the required number of states have not applied to Congress for a convention.

TBCkJb 

95-105 kJb

LEv. LEGAL OPINION 

ON QUESTION Of CON-CON



(A dopted :  January J I ,  1995)

The American Legislative Exchange Council 
Conference of the States Endorsement Resolution

WHEREAS. The iOth .Amendment to the Constitution of the United States reads as follows: 
"The powers not delegated to the United States by the constitution, nor prohibited by it 'o the 
States, arc reserved to the States respectively, or to the people;” and

WHEREAS. The 10th Amendment defines the total scope of federal power as beins 
sceciiicallv granted bv the United States Constitution and no more; and

that

WHEREAS. The scope of federal power defined by the 10th .Amendment means that the federal 
government was created by the states, with specifically delineated powers; and

WHEREAS. State authority has been eroded primarily by four developments: (1) Federal 
assumption of powers reserved to the states under the 10th .Amendment; (2) Interpretations of 
the "commerce clause” which go beyond any reasonable conception, and in effect authorize 
federal pre-emption with respect to any issue for which some faint or circuitous connection can 
be made to interstate commerce: (3) By threat of withholding, withdrawing, or diverting federal 
funds to coerce compliance with federal policies; (4) Failure on the part of the states to challenge 
federal intrusions and by endorsing federal usurpation by seeking additional fcdc-al funding ar.d 
acceptance of federal delegation of power; and

WHERE.AS, Numerous resolutions have been forwarded to the federal gc emmeni by 
individual states with little response or result from Congress or the U.S. Government; and

WHEREAS. A combined effort of the fifty state legislatures would communicate to Congress
and the U.S. Government the broad oonosition tuat exists to federal usuror.won of state authoricv• % •  •

and also, provide an opportunity for states legislators to collectively propose constructive 
i remedies to restore state sovereignty under the 10th .Amendment to ±e U.S. Constitution.

NOW THEREFORE BE IT RESOLVED, that the American Legislative Exchange Council 
'^'(ALEC), a membership organization representing both Republican and Democratic state 
legislators, endorses the concept of the Conference of the States.

BE IT FURTHER RESOLVED, that copies of this resolution be distributed to the .ALEC 
membership and the Conference of the States Stecrmg Committee members.
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B  an on  un funded  m andates is first step
3 . ,  M U ' , ■ ■ , — -   -  - i   _ «*»
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The U.S. Hcusu and ihe U.S. Senate 
have each passed then* own versions of 
ihe unAincfed mandates oca The versions 
aren't much difFaronc. In the normal 
ccureo of events, the dinercneas will be 
recanclod in a final bill and signed by the 
president before tho end of the month.

If it turns out to be the first step to­
wards a prohibition of unfunded man­
dates by tha fedaral government. the un­
funded mandates set will drastically 
change and improve our government. 
jcucuie.

This Legislation is a big stop forvard. 
cut by itself it itxa net go far enough.

Tha bills passed by die House and 
Senate are quite limited They only adbet 
Amur? legislation m d  leave ail the exist­
ing unnmded mandates in farm.

The legislation provides that if a feder­
al government agency esnmace or the 
cset cf any proposed federal law excseds 
S20 million to state and local govern-, 
manta, tha Law will .not be tractive unless 
thera is a icparate vcta by Congress im­
posing the additional c r m

further. the final ’mu will end us ex­
empting seme federal ffySJr ”
Laws Aurr. die unAmd- 5©**' ‘ ̂
ed mandates prohibi­
tion, .such as the 
-American Disabilities 
Act,

I -was very much in­
volved in tha unfunded 
mandate campaign as 
mayor of Anchorage.
Cur proposal and the 
one basically supper:- 
ed by the US Ccnfsrancn of Mayors was

■ss^m &Srm

C.

TfASCW FESVtry. BCT ITSA FSZVERIL1

Fink

•mry simple. It said that any federal law 
which places a cost sn tha state or local 
government can i» ignored by xtata ind 
local government unless it a fully Am led 
by the federal government.

We., as mayors, argued tho fairness 
rottccpc. Congress shouldn't be able to' 
say it s doing good tilings wbda ataking 
rdxrtiinaln govanannna pay the catt.

govarnments. the power or* governancn 
will shift m  iool ana state governments.
’ The federal government certainly does 

• oot bivo tho money to pay for ill the 
Laws that it parses. If Congress attempt­
ed to increase federal taxes to the level 
necessary to fund those mandates, tha 
public 'would elect a new Congress fce- 

. cause the incrasa would m so large.
Seme peopie in the United States 

greatly fear unfunded mandates legisla­
tion. Thee a generally are peopLo who b*> 
iiove that government has all tho an­
swers. These are tha 
people , who feel that 
the c titans will not 
maxa good decsicns 
on

knows that !ocal government is most rv 
stxsuivw a  the wiihes of its constituency. 
The state government is the next most 
responsive. The federal government is 
the Least responsive.

Congress is so far away, we can’t made 
what the members are doing. W e  just 
cannot understand why federal lawmak­
ers pass the Laws that thoy do. When we
quiz them. •we are given examples wnere- 

they voted on 'cur side.'
It is only ocnsionaHy, such as in tiie 

last November elections, that tha public 
gets so fed up that it 
creates 2 huge tips—This legislation is a big step ta*nl The public 

7 3 3  oH55 forward, but by itself, it decs #
.’ basis. Thoy really n C f ®q  fgj- e n C U 2 h *  **»e Congress de-
behcvo that people c___________ ~~   tiding what we
aiy .maxc cemncns
bawd upon what is in the best interest of 
sodecyua whole. •

•Wo said there was no accountability,., These are people who bare been able
, M _______  —- r*____________________Z______________«*• • •  •____________________ kL l  — ______ _______ ____________ _____cn the part of Congress men such ac­

tions. W e  said that many federal laws ap­
ply very well in acme rsjfcna of tha coun­
try. but don’t apply In other regions.

We  said these laws made fecal govern­
ment cpend tax money so fewer prcntioB.- 
•To the extent that we bare « federal 

law or mmtihrticuil amendment denying 
tha federal juvcrnment the powsr to im* 
pea costly Legislation an itete and fecal

.to’ change the strucnire cf cur gureni- 
ment through tha use cf the courts ana 
car federal Congress. They bare success­
fully promoted federal laws that do noc 
represent the wul of the public in general 

If the fetiera. w n m m e n t  cant pass 
Laws without funding them, we will op- 
preach a much mere representative fcrin 
cf&mmmczt- -

Anycao who hae been in guvernnunt

if,ou.'d spend our 
money cm Ui Local and lUta joverr- 
meat dec da fcr what our taxa ere spent. 

.We have more central orer cur itel*' ar.d 
municipal gcvcnmcso.

To the extent that you bava any ln- 
• fluenco ever your senators or ycur con­
gressman. plcaoa enamrage them to ap­
prove in final ferm in unfunded man­
date bill that prohibits all unfunded 
mandates.

Atarmaman 7<rn FtH I a Krvtr x»s‘-  cf f *
■U2SX3 r iX iS J  XV ! T jy c r  &  A v / io r> t» .

* 1 .
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March 9, 1995

Speaker Gai! Phillips 
House of Representatives 
State Capitol 
Juneau, A K  99801

Dear Speaker Phillips:

You know about a pending resolution in your Legislature that calls for the first formal 
| gathering ot the states in more than 2C0 years It's called the Conference of the 

States. W e  are pleased to report that 12 states have already passed a Rcsolu;.on of 
Participation in both chambers; 10 others have passed rt one chamber; 23 moro have 

introduced it and will be acting soon.

Unfortunately for state government, a few well-organized groups are now attempting 
to discredit the Conference of the States saying it is a covert attempt to call a 
Constitutional Convention to ocrap tho founding principles of our country. W e  arc 

writing to toll you it is literally impossible for the Conference of the States to mutate 

into a Constitutional Convention and none of the sponsoring organizations • CSG. 
NCSL, and NGA--want one.

The Conference of the States is a well-reasoned, scrupulousl/ bipartisan effort to 

examine the growing imbalance of power between the states and federal government. 
The Conference of the Stetes will bo a formal, yot nonlogal, assembly of *he states to 
discuss long-term, structural imbalances. There is no reason to fear it becoming a 
Constitutional Convention for three important reasons:

1. The United States Constitution plainly mandates procedures for calling a 

Constitutional Convention and for amending the Constitution. The 

Pcundcrs carefully built in hurdles and safeguards to ensure that the 
Constitution could not be amended on impulse or caprice The Conference 

of the States does not follow the necessary procedures or meet the 
constitutional requirements to amend the Constitution. Article V of the 

Constitution gives power to Congress to propose constitutional 
amendments "whenever two-thirds cf both Houses shell deem it 
necessary.* A  second method of proposing amendments gives Congress 
the authority to call a convention "on the application of the tcgislatures-of 
two-third« of the cevaral crates ' in either case, any amendment Sicoosed 
must go back to the states for ratification by three-fourths of the 
legislatures. The resolutions be ng passed in state legislature* calling for 

the Conference of tho States do not remotely fulfill these constitutional 
requirements. They do not maxe application to Congress to convene i 
convention.

EXPLANATORY INFORMATION FROM 

THE COINCIL *F STATE GOVERNMENTS
C T I O P r lO T
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Speaker Gail Phillips 

March 9, 1995 
Pago 2

2 The delegates to the Conference of the States will be the nation's
governors and legislative leaders from all 50  states. These are careful,

thoughtful, elected officials directly accountable to the voters. These 

delegates respect the Constitution and the ideals of this country's 
Poundurc.-that'e why tho Confaroneo of the States is being convened

3. Proposals made at the Conference of the States will have no binding legei
or constitutional authority. They will merely be suggestions, relying 
entirely upon the power of persuasion, that will be taken back to state

legislatures where :hey will be voted on by all legislators to determine the
depth and breadths of support. Only if they have support of most of the 
nato (ugtalaturuc in tho country will thoy than bo taken to Congress. If 

any of the proposals suggest a constitutional amendment, the Congress 

will have to approve it by two-thirds votes then send it back to the states 

for ratification by three-fourths of the legislatures. The safeguards 
outlined in Article V of the Constitution are extremely rigorous and can in 

no way be circumvented or ignored.

We urge you to give strong oupport to tho Conference of tho Statoc and. if desirable, 
your state might even went to consider language prohibiting your state delegation from 
participating In a constitutional convention. Two sample amendments are attached to 
this letter.

Thomas Jefferson envisioned states convenng once "every generation or so," 

precisely as is now being proposed. It is indeed disappointing that the first open, 
bipartiaen, non-binding effort in 200  years to bnng s ta tu s  together for this very

purpose is being resisted and misrepresented bv a few. States have a unique and
extraordinary responsibility to function as a co-equal partner in our great American 

federalist system. Passing tho resolution fc» The Conference of the States now is the 
best way to fulfill this commitment, if you have further questions on this issue wc 
urge you to call our information httline at (6061-244 8158.

Assemblyijxfn David 6. Humke 
Chairm^v Westorn Legislative Conference

f t a c h m e n t



T h e  C o n f e r e n c e  ot t h e  S t a i e s
.-! state movement demands equal partnership with 
the federal government

ta tc le g is la tu r e! across the  
countrv this year will consider 
convening a Conference o f  the 

States to fix an imbalance o f  power 
aerween the states and the federal 
governm ent.

T h e C on feren ce  w ill take p lace  
•»ncn 26  states approve an identical 
resolution calling for it.

A bipartisan group o f  four gover­
nors and dozens o f  officials ffom  al­
most ever/ state approved tire idea 
Dec. 4 at a m eeting o f  the Govern- 
Jig Board o f  Tire Council o f  State 
G overn m en ts, a 61-vcar-o ld  n o n ­
profit. nonpartisan institution.

"We h ave m oved  from th e taik 
stage to the action stage." said Gov. 
Ben N elson , a Democrat from Ne- 
;rasm  and the ou tgoin g  president o f  
CSC.  "It is u m e for us to m ove even  
■urthcr here todav. States, counties 
in d  c u e s  n eed  to have the authontv  
to take care o f  the tssues close to their 
people."

A C onference o f  the States 'would 
attempt to shore up the powers o f  the 
la te s  in d ie  federal system, a proo- 
cm  state le a d e n  sav has intensified  
n the last two decades. Exam ples o f  

this problem  include a growing n um ­
ber o f  u nd erfu nd ed  and u nh ind ed  
m andates from Congress, expansion  
o f  d ie federal bureaucracy and the  
•entrants that federal laws place on  
itate attem pts to im prove services, 
d ie  health a r c  and welfare.

R epublican Gov Mike Leavitt o f  
Utah q u o ted  passages from  Jam es  
M adison i Federalist Fbipers during  
the m eetin g  a« he urgeJ itate otTi- 
c a ls  to pass the plan. "James M adi­
son m igh t w ell have known that a 
m eeting like tins m ight need  to o c ­

cur.’’ he said. That there would  
be a n eed  for states to band together."

The proposal to con ven e a C on ­
ference o f  the States was approved  
alm ost unanim ously in a voice vote 
alter state officials questioned  Govs. 
N elson  and Leavitt about the idea: 
How would it work.: Who would par­
ticipate? What is the next step?

T h e  C o n fe r e n c e  o f  th e  S ta tes  
would work like this: States will re­
ceive a proposed resolution support­
ing the idea for introduction in their 
legislative chambers. When a major- 
itv o f  legislatures passes the resolu­
tion. a steering group will con ven e  
the C onference, probablv in the fail 
o f  1995. Each state that passes the 
resolution will tend a five-m em ber  
delegation consisung o f  the governor 
and a bipartisan m ix o f  legislators. If 
the governor from that state were un- 
willing or unable to attend, then a 
fifth d elegate  would be elected.

D elegates to the C onferen ce will 
deoate rem edies that states could  use 
:o correct the unbalance o f  power ar d  
then adopt an action plan. R em edies 
couid range from legislative to legal 
strategies to possible constitutional 
solutions. T h e plan then will b e sent 
back to sa te  legislatures for raem otion.

At the very least, the C o ^ ffw -u c  
o f  the Stales will be a good  op porn i-  
mty for s a t e s  to  get the word out 
about what thev have accom plished, 
otfioais said.

“S tates reallv have b e c o m e  th e  
engines o f  innovauon and change."  
said C SC  E xecutive D irector Dan 
Sprague. "Every state has revised its 
coruutution. updated its ethics laws 
and lives w ithin  its m eans. People  
need to hear how states have becom e

leaders in reinventing governm ent."
C oncerns about the C onference o f  

the States were raised bv Wisconsin  
Sen. Fred Risscr, who said he was con ­
cerned  the process m ight becom e an 
o p p o r tu n ity  for sp e c ia l in te re st  
groups to further their goals "Un­
less vou can convince m e. ’ he said. 
"I am  quite apprehensive "

In response. Leavitt said that anv 
action proposed bv the Conference 
o f  th e States would have to be ap­
proved bv 'hrce-quarters o f  the s a te  
legislatures before it could becom e ar 
official statem ent o f  that sod’/ . '  
percent approve it." he said, ‘then i 
•hink it is wise. *

Leavitt said their were three th ing, 
that could kali the C onference o f  the 
States, whicn he term ed deadlv sms:

• I f  the C onference becom es a par­
tisan issue, then it will fail. O f  the four 
governors at the CSC m eeting who  
spoke in favor o f  the plan, two were 
Dem ocrats and two were Republicans.

• If the C onference becam e tied to 
an issue like gun control, abortion or 
school prayer, then it would fail. Sup­
porters have beet, carefiil to iav that 
this effort is not an attem pt to turn 
back the clock. Rather, it is an attempt 
to corre.n the unbalance so •hat gov­
ernm ent is r.iore etTiceni.

• .And i f  .he Conference becom es 
tied to  any gn.up or personality, then  
:t w ould  n ot succeed.

.After reciting th ese  d ead lv  sins. 
Leavitt looked to the dozens o f  sure  
offic ia ls gathered  at the cable. H e  
said. “T h e  u m e has arrived. This mav 
be a historic m om ent."

C S C  will continue t o c o m m u u a t c  
with s a t e  leaders about the next steps 
for the C onference o f  the States □
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C o n f e r e n c e  o f  t h e  S t a t e s
P r o p o s e d  b y  t h e  C o u n c i l  o f  S t a t e  G o v e r n m e n t s  

P i c t o r i a l  S u m m a r y

Stop 1:

Each state fegelatura adopts a Resolution of 
Participation
Each legislature aoooints a bipartisan delegation 
of four legislators and the Governor to attend tho 
Conference of tho States

S to p  2:

When a significant majority of states have passed 
tha Resolution of Participation, tho Council of Stata 
Governments will convene bipartisan 
incorporators appointed by legislative leadership 
in tho parocieating states

S to p  3:

•  Tha Conference of bio States is held
•  Solutions to restore Paiinca are ctscussod. 

refined and voted open

m
1 !

' a t

lA j j f l / W t  fiAAAA
F in  nr hi i r  ii ijj 'j/1 ii/ m

R O R O G  R D R D G  R O R O G  

%  +  0

■I I  Til i l l  M i l l  I I I )  W i l l

Stop 4:

•  Tho product of tha Conference of States is a 
document, a new insdument in American 
democracy callod a "States' PeCPcn*

•  Tha Stales' PeOticn consotutes the highest form of 
communication Ccr.vren pie sales and Congress

S to p  5:

Tho States' Pection s earned bacic by cmegaes 
ts therr respective statn egrsiatunts tor approval 
Stains' Portion tons which invctve consrtUDcnai 
amendments reguire accrovaJ of a coflSttUtenaJ 
T-igrrty of stata legstattires

Stop 6:

Tha States' Petition s preserred a  Congress 
Ignoring a carsrtuooruJ majority of sates would 
sjgruJ an arrogance on bio part of Congmss-an 
arrogance the States and the American pooc*e 
would find inoierapie

\  +  0
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