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Resolution

(By )

Urging the Congress of the United Sta'cs to pass S. 1629, the Tenth Amendmem Enforcement Act of
1996.

Whereas Congress, by its authority to regulate commerce among the states, lias repeatedly preempted state
laws, including those relating to health, welfare, transportation, communications, banking, environment,
and civil justice, reducing the ability of state legislatures to he responsive to their constituents;

Whereas more than half of all federal laws preempting states have been enacted by Congress since 1969,
intensifying an erosion of state power that leaves an essential part of our constitutional structure-

federalism-standing precariously.

Whereas the United States Constitution anticipates that our American federalism will allow differences
among state laws, expecting people to seek change through their own legislatures without federal
Ic- islators representing other states preempting states to impose national laws;

\\'iicrcas constitutional tension necessary to protect liberty arises from the fact that federal law is "the
supreme Law of the Land." while in contrast powers not delegated to the federal government arc reserved
to the states or to the people, and that tension can exist only when states arc not preempted and thus
remain credible powers in the federal system.

Whereas less federal preemption means states can act as laboraii/.-\:s of democracy, seeking novel social
and economic policies without nsk to the nation.

Whereas S 1629 is designed to create mechanisms for careful consideration proposals that would preempt
states in areas historically within their purview through procedural mechanisms in the legislative,
executive and judicial branches of government. namely

In the Legislative branch, by requiring a statement of constitutional authority and an expression
of the intent to preempt states.

In the Executive branch, by curbing agencies that may preempt beyond their legislative authority,

In the Judicial branch, by codifying judicial deference to state laws where the Congress is not
clear in its intent to preempt

Now. thcieforc. be it resolved that the Legislature of urges

That the congressional delegation of the state of ~ co-sponsor S 1629 in order to show its support for a
decisive role for states within the federal system,

That the Congress enact S 1629, the Tenth Amendment Enforcement Act of 1996 in order to strengthen
the political safeguards of federalism as anticipated under the Constitution, and

That the President of the Umicd States sign S 1629 as a means of ensuring fu.. consideration or
federalism principles within the exercise of executive powers



D

S tate s

(0]

R esist

n't Tread on

Federal

Congress, federal agencies and even the Supreme Court are constantly
encroaching on state jurisdiction, but states can and do fight back.

William T. Waren

Rose Cipollone began smoking in

I*42 and died ot lung cancer in
W84 Her family sued three tobacco
companies under New Jersey tort law
In their defense, the cigarette manufac-

turers claimed that federal statutes en-

acted in 196?and 1969. which require a

health warning on all packages of ciga-

rettes. preempted the family's state law
claim The federal district court granted

the Cipollones' motion to strike the pre-
emption defense, but the court of ap-

peal* reversed, accepting the cigarette
manufacturers' argument that preemp-
tion ua* implied

Wi"]m t ttjrrn it* irdrrtjl iltJirvcounsel in
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The Cipollone case eventually
reached the U.S. Supreme Court, which
in 1992 reversed the appeals court deci-
sion in part. The high court's decision
was important net simply because of
the hot political issue of cigarette com-

y liability for lung cancer deaths,

more fundamentally because of

what the Court had to say about the fed-

eralism issues raised bv the cigarette
manufacturers' defense
The federalism concerns of states re-

late not to the outcome of the liability is-

sues in the case, but rather to issues of

process—to questions about who de-

cides In this circumstance, if it is unfair
for cigarette manufacturers to be sued

M e

Preem ption

and held liable for lung cancer deaths
when the victim was arguably warned
and assumed the risk of her behavior,
then the state legislature, not a federal
court, is the appropriate body to make
the decision to restrict such claims (es-
pecially when Congress has not directly
addressed the question of liability in
federal legislation).

The Cipollone case is more high pro-
file than most such cases, but it is not
unusual. Every year (and 1994 is no ex-
ception) the U.S. Supreme Court coasid-
ers several important preemption cases.
And every year, Congress considers
bills, federal agencies consider rules,
and international agencies consider de
cisions that would supplant state statu-
tory or common law Adverse decisions
may result not only in nullifying state
legislative acts or state court decisions,
but also in narrowing the range of is-
sues that legislatures may address The
threat is the steady, incremental, vear-
by-year erosion of the jurisdiction of
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stale legislatures.

Interest groups of every stripe that
are unsuccessful in pursuing their agen-
das at the state level increasingly are
tempted to "forum shop" and come to
Washington, DC., seeking reversal of
state legislative or court action. Federal
moves frequently result in undoing the
work of sponsors of state legislation
who may have labored for months or
years to pass a bill But perhaps the
most insidious consequence of preemp-
tion from the state perspective is its im-
pact in the future. Unless a federal
statute can be amended or a
court decision reversed in
new federal legislation,
state jurisdiction over large
areas of public policy is ced-
ed for the indefinite future
to the federal government
This is particularly harmful
when tederal action results
in  "field" preemption,
which may bar future state
legislative action even when there is
d'rect conflict with federal law. Th;i
may happen when state standards are
-imply more stringent than o' supple-
mental to federal standards or even
u hen Mate law touches tangrntially on
the simo subiect as federal legislation.
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Preemption by Legisl.uion

Before Congress tms session are pro-
r -aN related to infrastate telecommu-
nications. ir*erstate banking and
branching, product liability and credit
reporting All would undermine state
tan.and all have a chance ol passing.

States are opposing congressional
proposals to strip 'hem of s bslanlial
authority to regulate intrastate telecom-
munications. and it's an uphill baffle.

In lanuarv. the Clinton administra-
tion presented its "Communications
Act Reforms," intended to encourage
investment in the national information
intra'tructure (MI), the so-called "in-
formation superhighwa." The admin-
Station's M| white paper, which con-
templates a new anlJ targets federal
regulatory framework for advanced
.ommumcjiions and information ser-
mu ', builds upon legislative proposals
otiered bv Congressman Edward
Market of Massachusetts

senator Carol Fukunaga of Hawaii,
.nair ot \CSL s Communications Com-
mittee. obiects in proposals that would
inappropriately override state laws Al-
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though agreeing with the goals of pro-
moting competition and encouraging
investment in information infrastruc-
ture, Fukunaga has told Congress that
the Markev bill "would jeopardize the
federal-state partnership in developing
telecommunications policy by preempt-
ing states and shifting authority to the
Federal Communications Commission."
California  Assemblywoman Gwe.i
Moore, in testimony before an adminis-
trative hearing, expressed similar con-
cerns about the House and administra-
tion plans. "If enacted, these proposals

Interest $lottp> ofevent stripe ilialave imsticce.4fiii

lit pursuing llieir iigmtns at the ditto level. -
iucrcadntfif are templed la "forum tlrop™ ami

., come to WadiiiitftUm, D.C., seekiu”*nyersalof .

dale h”*idnlidc or cotniaelion.

effectively eviscerate state regulatory
authority."

States are also battling proposals to
usurp their authority over interstate and
branch banking

The federal government, says
Kansas Senator Alicia Salisbury,
"should not mandate the form of in-
terstate banking and branching reg-
ulation  States are particularly con-
cerned about retaining authority to reg-
ulate interstate branching, to tax banks
and to coordinate banking and econom-
icdevelopment policv At the very least,
she says, states should be able to "opt
out" oi the federal regulators scheme

State regulation ot credit reporting
agencies isalso under challenge in the
current Congress Many slates have
passed legislation responding to con-
stituent complaints that thcv lost money,
were dented credit or lost a |ob because
of erroneous credit reports Now Con-
gress is considering similar legislation
Lobbyists for the crrdi! reporting and
banking industries, however, have been
demanding preemption of stricter state
laws as their price for accepting addi-
tional federal regulation

Congress has considered proposals
for federal product liability legislation for
the past 13 soars This session, the Senate
Commerce Committee has updated a bill,
S 657. that would selectively override
state ton law on product tnjunes Repre-
sentative Mike Box of Alabama objects to

the bill, saying that "my convictions on
the need for tort reform in this country
are held in check by my greater concern
for protecting principles of constitutional
federalism as well as by practical consid-
erations.” A federal law, he says, would
create confusion in state courts.

Preemption by Regulation

States also need to be concerned
about preemption by federal agency
regulation. A classic example arises
from the U.S. Supreme Court's 1993 de-
cision in CSX Transportation t5. Easter-
wood. The case, which in-
volved issues of liability at
railway grade crossings, is
significant. States have tradi-
tionally retained nearly ex-
clusive authority over tort li-
ability issues as well as over-
all responsibility for highway
safety The state need to re-
tain legislative jurisdiction is
clear, given an annual aver-
age of 5,885 accidents and 628 fatalities
at rail crossings between 1985and 1990.

A train operated by CSX collided
with a truck and killed Thomas Easter-
wood on Feb. 24, 1988. His widow,
Lizzie sued CSX under Georgia law, al-
leging that the railroad failed to main-
tain an adequate warning device at the
crossing and that the train was traveling
at excessive speed The railroad argued
that the Federal Railway Safety Ad su-
persedes Georgia law and therefore nul-
lifies the claims of Lizzie Easfprwood.

The U S. Supreme Court, in an opin-
ion by justice Byron White, held that the
federal rail safety statute preempted
Easterwood's claim that the trai, was
traveling at excessive speed. The Court,
howcv :r. found no objection to Lizzie
Easterwood's claim based on Georgia
law related to safely and warning de-
vices, given that no tederal funds had
been expended at the grade crossing
where her husband xvas killed lustice
White concluded that under the Federal
Railway Safety Act. the scope of state
law preemption depends on the scope
of agency regulation The federal act
permits states "to adopt or continue in
io'ce anv law, rule, regulation, order or
standard relating to railroad sjiety until
such time as the secretary has adopted a
regulation covering the .ubject natter
of such stale requirement.” According to
lustice White the issue was simply
‘whether the secretary of transportation
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The Legal

State statutes may be invalidated
not only as a result of preemption,

but also by being declared unconstitu-

tional.

A good example is presented oy
Wisconsin vs. Mitchell, a case that posed
the question of whether a state legisla-

ture may authorize tougher punish-

ment for a criminal who targets a vic-

tim on the basis of the victim's race, re-

ligion or other protected characteristics.
The Wisconsin Supreme Court struck
down the statute on First Amendment
grounds, regarding the increased
penalty as separate punishment of the
perpetrator's thoughts. The case then
went to the U.S. Supreme Court.

That's when a unique institution,
the State and Local Legal Center,
stepped in. Established by NCSL and
other state and local government asso-
ciations, the DC -based Legal Center is
the final line of defense for state
statutes in the nation s high court.

As it does in many ether state and

local government cases, the Legal Cen-

ter filed an omicus brief to defend the
state statute in Wisconsin vs. Mitchell.
The brief argued that an enhanced
penalty tor hate crimes is justified be-
cause ‘under the Constitution, state
legislatures are given wide latitude to
rind solutions to the problems facing
their communities, as long as those so-
lutions do not offend constitutionally
protected rights ' And the high court
traditionally has 'recognized the need
lor deference to legislative [udgmonls
concerning the length of sentences."

ha* issued regulations covering the
same subiect matter as Ceorgia negli-
gence law pertaining to the mainte-
nance ot and me operation of trains at
grade crossings"

The I S secretary of transportation
m 1*C| promulgated regulations for the
rail saietv act. setting maximum speeds
tor tram* on different categories of
track, thus preemrung, in While's view,
a claim ha*eJ on a determination of ex-
cessive *peed under slate law On the
other hand, while the secretary had is-
surd regulation* applicable to projects
where tederal funds are employed in
the installation of warning devices, no

An enhanced penalty is further jus-
tified, according to the brief, because
hate crimes subject victims to n "pro-
found and pervasive sense of vulnera-
bility." Such crimes also are more dam-
aging to communities and can trigger a
wave of incidents as "illustrated by the
racially motivated Howard Beach and
Bensonhurst crimes in New York City."

Nor, argued the Legal Center, does
the First Amendment bar an enhanced
sentence for a hate crime, which after
all, addresses not thought, speech or
even expressive conduct but rather
criminal conduct. In other words, "ag-
gravated battery is not protected
speech."

The Supreme Court agreed. An
opinion written by Chief Justice
William Rehnquist upheld the constitu-
tionality of the Wisconsin hate crime
statute While mere abstract beliefs can-
not be taken into account in sentencing,
Rehnquist explained, beliefs that form
the motive for a crime appropriately
may be considered.

Since its founding in 1983, the Legal
Center has become an important re-
source for state and local governments
in Supreme Court litigation. It has filed
over 168 bnefs amicus curiae or approxi-
mately IS to 20 briefs every year. In ad-
dition, the center conducts, every
Supreme Court term, numerous moot
courts. This sharpens the oral advocacy
skills of state and local attorneys who
argue hefore the Court A review by
former Supreme Court clerks conclud-
ed that Legal Center bnefs were among

federal money had been spent at the site
of the Easterwood accident. Therefore.
White found that no federal regulations
"covered the same subiect matter" as
Ceorgia negligence law regarding safety
devices

So Eayltruvod was a partial but still
significant victory tor the states The
Supreme Court, how ever, vvasonly the
first "preemption battlefield." In Eaiter-
rim/, as in most such cases, slates were
concerned about issues of process and
[urisdiction within the federal system.
While the Court can be responsive to

federalism issues, the Congress and fed-

eral agencies often are more concerned

Center Defends the States

the best submitted, comparable in
scholarship to those filed by the solici-
tor general, a testament to the skill of
Lc",al Center lawyers and the distin-
guished pro bono attorneys who are re-
cruited by the center to write many of
its briefs,

The Legal Center files in four major
types of civil cases involving impor-
tant questions of constitutional law. As
in Wisconsin vs. Mitchell, the center fre-
quently defends state and local legisla-
tion from First Amendment and simi-
lar challenges that a state has violated
an individual's constitutional rights.
Cases that contest state taxing or regu-
latory authority under the Commerce
Clause are a second category. Hun-
dreds of millions or even billiuns of
dollars may be at stake when state tax
cases are accepted by the Supreme
Court. Cases related to the liability of
state and local governments, which
frequently arise under Sections 1983
and 1988 of the Federal Civil Rights
Ad, are a third category. Perhaps most
important, the Legal Center argues for
the restoration of constitutional protec-
tions of federalism in cases involving
the 10th Amendment, the 11th Amend-
ment and similar basic constitutional
provisions protecting the rights of citi-
zens to local self-government. The cen-
ter also files briefs in preemption cases
and in cases involving the interpreta-
tion of federal statutes that have a sig-
nificant impact on states and local gov-
ernments, such as environmental law
and fair labor standards.

about results The states' argument is
that if it is alleged that current state law
unfairly imposes tort liability, then state
legislatures are the appropriate bodies
to co. sidcr the issue and if necessary
correct the iniustice. Such arguments are
not always persuasive with some mem-
bers of Congress and federal adminis-
trators who are in effect being asked, as
a matter of good government, not to ex-
ercise their full power and aulkonty

The U5. Senate Commerce Commit-
tee marked up S 839, the high-speed rail
bill, on Nov. 9,1993, and amended it to
include a provision that could reverse in
part CSX M. Eatleruvod That provision

Sotr LrgtUilum My IW



GATT Preem ption of
State Beer and W ine Laws

he question of preemption is in-

creasingly likely to arise from in-
ternational trade treaties. As an exam-
ple, witness the General Agreement
on Tariffs and Trade panel ruling that
stale laws and regulations in 14 cate-
gories in 40 states discriminate against
Canadian beer and wine imports. List-
ed below are the laws and the states
affected.
1 State beer and wine tax rates based
on annual production.

New York, Oregon, Rhode Island,
Puerto Rico
2. State tax credit for small breweries
hased on production.

Kentucky, Minnesota, Ohio, Wis-
consin
3. State taxes on wine hased on origin
of product.

Alabama,
New Mexico
4 State i xcise tax at wholesale level for
importer! wine.

lowa
5. Tax treatment of wine based on local
ingredients

Michigan, Ohio, Rhode Island
6 Tax on wine made from a specified
variety of grape.

Mississippi
T. Excise tax credit on beer for equip-
ment purchases.

Pennsylvania
8 Three-tier exemption system.

Alaska, California, Connecticut,
Florida, Hawaii, Idaho, Ilinois, Indi-

Georgia, Nebraska,

ximph required the L 5 Department of
Tran-portaiion to issue regulations cov-
ering all rail grade crossings within a
-peeilied period of time However, be-
cause the scope ol preemption follows
ot agenev regulation under
and the tederal Railway Safe-
n Act, the superficially innocuous provi-
sum in S S3Fcould supersede the state
ljus preserved in In-tcmwd Although
the high speed bill Mailed in late 1993, at-
tempt' to legislatn els reverse Lastcruw i
mav tv taken up again later this vcar
Another current threat is that the
t S Department ol Transportation mav
issue regulations that "cover" the Eastr/e
iimt situation and therebv preempt the
states, even without the spur of congres-

MtrirgitUur* — |H]

ana, lowa, Kansas, Louisiana, Maine,
Maryland, Massachusetts, Minnesota,
Montana, New Hampshire, Ohio,
Oregon, Pennsylvania, Rhode Island,
Tennessee, Texas, Utah, Virginia,
Washington, West Virginia, Wiscon-
sin

9. State requirements to use common
carriers.

Arizona, California, Maine, Mis-
sissippi, South Carolina
10 State licensing fees for imported
beerand wine.

Alaska (beer and wine), Vermont
(beer only)

11. Exemption of in-state wine from
prohibition of sales of alcoholic bever-
ages in certain areas of the state.

Mississippi
12. Requirements of "price affirma-
tion" (imported products may not be
offered below the price of these prod-
ucts in neighboring states).

Massachusetts, Rhode Island
13. State laws that allow liquor control
boards to require listing (posting the
notice of state sale of state products)
and delisting (removing other prod-
ucts from the list).

Idaho, Mississippi, New Hamp-
shire, Pennsylvania, Vermont, Vir-
ginia
14 Wholesaler distribution require-
ments.

Connecticut, Florida, Maryland,
Massachusetts, Missouri, Oregon,
Texas, Utah.

sional action. In this, as in so many cas-
es, appointed federal administrators
have enormous latent power, and states
are asking them to voluntarily abstain
from exercising that power

Preemption by Court Decision
EastcmwJ was only one of many
similar cases recently considered by the
U S Supreme Court A report by the ap-
pellate iudge>‘conference observes that

the number of pnvmption cases consid-
ered bv the L.5 Supreme Court ' has in-

creased bv a factor of tour" over the last
20 vrars AccorJmg to the report, only
10 preemption cases, or 2 percent of the
Court's docket, were heard during the
1962, 63 and '64 terms Twenty-one

years later, the numbers jumped to 39
cases—9 percent of the total docket for
the 1985, '86 and '87 terms.

For more than 10 years, the states,
acting through the D.C.-based State and
Local Legal Center, have been seeking
through friend of the court (amicus)
briefs to persuade the Court to read fed-
eral statutes narrowly and to defer to
the judgment of elected state legislators.
The Legal Center has had considerable
success in this effort, not only winning
many preemption cases but also encour-
aging the Court to develop a so-called
"dear statement” doctrine that requires
Congress to be explicit about its intent
to preempt state law before the courts
will act to nullify state action.

One of the Legal Center's most sig-
nificant Supreme Court victories in a
preemption case was the 1991 decision
in Gregory vs. Ashcroft. The issues were
first whether a provision of the Missouri
Constitution requiring judges to retire at
age 70 violated the federal Age Discrim-
ination in Employment Act (ADEA) and
second whether the provision violated
the Equal Protection Clause of the U.S.
Constitution. In its brief, the Legal Cen-
ter urged the Court to interpret the
ADEA in a way that recognizes the
states' "unique sovereignty and right of
self governance."

In her opinion upholding Missouri
law, Justice Sandra Day O'Connor, a for-
mer state legislator, articulated a "clear
statement” rule that provides consider-
able protection for state statutes. "If
Congress intends to alter the vital con-
stitutional balance between the states
and the federal government,” she wrote,
"it must make its intention to do so un-
mistakably clear in the language of the
statuteHer opinion isoni of the most
broad-ranging and forceful it -<'nt de-
fenses of federalism and the role of the
states in the American constitutional
system

"This plain statement rule,” O'Con-
nor explains, "is nothing more than an
acknowledgment that the states retain
substantial sovereign powers ui der our
constitutional scheme ”

Among the preemption cases in
which the Legal Center filed briefs in
173 were the usual grab-bag of sub-
stantive issues preserving a state law
reljted to pnomy of claims in insurance
compxny insolvencies, defending a state
law it.died tn foreclosure sales and pro-
tecting state lax laws as applied to rail-
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To: NCSL Executive Committee
From: William Pound and Carl Tubbcsir
Date: April 25, 1996
Subject: Support for the Federalism Bill

We have enclosed a recent communication that Senator Lack and Representative Box have sent
to legislative leaders in legislatures that arc still in session. The letter asks them to consider
introducing and approving the enclosed memorial resolution supporting S. 1629, The Tenth
Amendment Enforcement Act of 1996. The bill, sponsored by Alaska Senator Ted Stevens,
would curtail unnecessary preemption of state laws. It is a natural follow-on to the unfunded
mandates bill passed by Congress 16 months ago. By passing these resolutions, we hope that
legislatures will demonstrate that they arc troubled by preemption and support S. 1629.

We hrpc that you will consider introducing this or a similar resolution on preemption and S.
1629. Please call either one of us if you have any questions.
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LAW AND JUSTICE

FEDERALISM

Our American federalism creatively unites states with unique cultural, political, and social
diversity into a strong nation. The Tenth Amendment reserves broad powers to the states and to
the people. As a carefully reasoned foundation of the Constitution, federalism protects liberty,
enhances accountability and responsiveness, and fosters innovation

Individual liberties can be protected by dividing power between levels of government.
"The Constitution docs not protect the sovereignty of states for the benefit of the States or state
governments as abstract political entities, or even for the benefit of public officials governing the
States To the contrary, the Constitution divides authority between federal and state governments
for the protection of individuals™ New York v United States, (1992) When one level becomes
deficient or engages in excesses, the other level of government serves as a channel for renewed
expressions of self-government This careful balance enhances the express protections of civil
liberties within the Constitution

By retaining power to govern, states can more confidently innovate in response to
changing social needs As Justice Brandcis wrote, "It is one of the happy incidents of the federal
system that a single courageous state may, if its citizens choose, serve as a laboratory, and try
novel social and economic experiments without risk to the rest of the country* New State Ice Co
v Liebmann. (1932) It is a suitable role for the federal government to encourage innovation by
states The federal government should recognize that failure is a risk associated with
experimentation and pennit states room to act and evaluate without judging prematurely the value
of innovative programs The Supreme Court should interpret the Dormant Commerce Clause in a
restrained manner sensitive to the powers of the states in the federal system so that states are not
unreasonably frustrated in their efforts to deal with pressing social and economic problems Mate

and local governments making difficult decisions to cope with mounting problems should be



allowed room to innovate without the risk of having their work stricken by insensitive ovcrly-
acadcmic interpretations of the Dormant Commerce Clause.

In New York v. United States, the Court relied upon the Tenth Amendment to void a
mandate upon the states. To the Court, a vital federalism was essential to accountable
government. **Accountability is thus diminished when, due to federal coercion, elected state
officials cannot regulate in accordance with the views of the local electorate in matters not pre-
empted by federal regulation."

When national policy-makers ignore the fiscal impact of proposals that are to be
implemented at the state level, citizens have difficulty discerning which level of government to
hold accountable for making critical choices between increasing taxes or eliminating other state
programs in order to implement a mandated national agenda. Such distortion can frustrate voters
and decrease citizen participation Reform is needed in order to hold the federal government
accountable for making policy decisions that ultimately affect the level of services provided by the
states or the level at which states are compelled to tax their citizens States must retain the
predominant role in shaping policies for which they will ultimately commit the predominant share
of resources

Responsiveness to constituencies within state boundaries is diminished as the power of the
federal government grows disproportionately Disturbingly, federal constraints upon state action
grow even as states arc mcrcasingly acknowledged as innovators in public policy To revitalize
federalism, the three branches of the national government shodd carefully examine and refrain
from enacting proposals that would limit the ability of state legislatures to exercise discretion over
basic and traditional functions of state government

In recent years, a number of Supreme Court decisions interpreted the Tenth Amendment
as little more than a restatement of other principles of shared power inherent in the Constitution
In Garcia v San Antonio Metropolitan Transit Authority, (1985), which limited the right of state
and local governments to set labor standards for their own employees, the Supreme Court
removed itself from balancing the commerce powers of Congress and the States and interpreting

the Tenth Amendment’s reservation of power to the states Again, in South Carolina v Baker,



(1988), the Court restated the Garcia view that the Tenth Amendment offered no discrete
protection for the states. By these holdings, states are relegated to trusting Congress to protect
their powers. And New York v. United States docs not relieve states from the fiscal and policy
dislocations caused by grant conditions. Therefore, specific action is needed to improve the
political safeguards o f federalism.

NCSL dedicates itselfto restoring balance to federalism through significant activity in the
political process and through thoughtful consideration and broad national debate of proposals to
amend the Constitution that arc specifically intended to redress the erosion of state powers under
the Constitution While actively protecting state interests within the political process, NCSL does
not by this policy endorse any specific proposal for or against constitutional change or call for a
constitutional convention

Preemption as a Last Resort

NCSL calls for greater creativity and forccfiilness in achieving a functional federalism that
respects diversity without causing division and that fosters unity without enshrining uniformity
Creative solutions to public problems can be achieved more readily when state laws arc accorded
due respect and when state legislators can knov' that good ideas will not be preempted without
justification Congress must allow states flexibility to shape public policy

Inordinate reliance upon the central government for problem-solvirg feeds the
misconception that uniformity for uniformity's sake alone is a concept that justifies preemption
However, in a federal system stiong reasons compel acceptance o f diversity among states Our
federalism anticipate: diversity, our unity does not anticipate uniformity By definition, every
preemptive law diminishes other expressions o f self-government and should be approved only
where compelling need and broad consensus exist While proponents of preemption may claim
expected benefits, these must be balanced against the potential loss o f accountability, innovation
and responsiveness

Preemption may be warranted in specific instances when it is clearly based upon provisions
ofthe U S Constitution authorizing such preemption and only when it is clearly shown (1) that

the exercise o f authority in a particular area by individual stales has resulted in widespread and



serious conilicts imposing a severe burden on national economic acti'.ity cr other national goals;
(2) that solving the problem is not merely desirable, but necessary to achieve a compelling
national objective, and (3) that preemption of state laws is the only reasonable means of
correcting the problem.

Similarly, congressional expansion of criminal jurisdiction, while not specifically
preempting state laws, diminishes the role of state legislatures by permitting federal and state
prosecutors to exercise a greater role in determining maximum penalties based upon whether state
or federal law should be the basis for charges. Federalizing state criminal offenses should be
avoided because of the damage to federalism and the sweeping impact on the federal courts.
Specific crimes that have complex international or interstate implications may be appropriate for
federal action if a systemic failure makes state action impossible or ineffective Inadequacy of
state resources is not sufficient reason for federal takeover of criminal jurisdiction
Strengthening Political Safeguards

The federalism principles o f accountability, innovation, responsiveness and the
preservation of individual liberty guide many NCSL policies Within this policy there are many
actions that Congress should take that specifically improve the political safeguards of federalism
Among the specific actions that NCSL calls upon the federal government to undertake aie the
following
Strengthen Fiscal Impact Requirements
In order to reestablish the nexus between taxing and spending policy decisions, every member of
Congress should be informed of the cost to their state of federal mandates before being asked to
authorize thrm This refinement of the State and Local Government Cost Estimate Act, (Pub L
97-108). would facilitate meaningful consideration of costs proposed for state action and make
members of Congress more accountable The analysis should serve as a caution by examining the
reverberations of the decision in other areas of policy SimiL;ly, agencies of the federal
government should comply faithfully with the Executive Order on Federalism. (E O 12612), to
comprehend the impact of proposed regulations on state policy

Avoid Unfunded and Underfunded Mandates



Among the distortions caused by the excessive power o fthe national government is the separation
of decisions to tax from decisions to spend. The intractable federal deficit constricts federal
spending and increases reliance on mandates or grant conditions to accomplish goals set by
Congress. The federal temptation to mandate should be curtailed by requiring full federal
appropriations before penalties to states contained in authorized programs take effect and to
require clear regulatory guidance before states become subject to penalties Also, federal
resources should be adequate to offer meaningful encouragement to state efforts and at a
minimum to provide technical assistance and sufficient oversight. Connecting federal fiscal
consequences to grant programs is essential to fostering accountable federal policy. Congress
should not abdicate responsibility for administrative oversight o f grant conditions to the federal
courts by relying on beneficiaries to enforce federal grant requirements tnrough lawsuits In the
event the courts arc to be relied upon for enforcement, then the federal government should waive
its sovereign immunity and become subject to suit for failures in administration of programs. This
policy docs not relate to access to federal courts for enforcement o f constitutional rights.
Limit Regulating by Grant Conditions

The power of the national government to spend for the general welfare is not an unlimited
right to regulate state action, however, in South Dakota v Dole, M987) the Supreme Court left
the limit on ccngrcssional authority undefined Congress continues to regulate states through
conditions on grants In order to define the limits of congressional power under the Spending
Clause, federal law should require that the Spending Clause be narrowly construed The law
should prohibit conditions on grants made to the states beyond such conditions that arc necessary
to specify the purpose ofthe expenditure, except where the conditions, such as those relating to
civil and individual rights, may fulfill powers expressly dele'$a:ed to Congress by the Constitution
Existing grants should not automatically become subject to new conditions
Protect SIP.te Sovereign Immunity

Having heard state pleas to avoid curtailing funding for failure to comply with new federal
policies, some in Congress have adopted the abrogation of state sovereign immunity as a means of

forcing state action In Atascadero State Hospital v Scanlon. (1985), the Supreme Court held



that abrogations o f state sovereign immunity by Congress can be accomplished only by language
in the statute that is unmistakably clear in its intent. Congress has not hesitated to propose new
areas in which to make states liable. Such means o f forcing compliance with federal mandates
should be rejected. In the event they are seen as the only means o f assuring compliance, then the
federal government must open itselfto suit as well, in order to insure full consideration of the
risks during the legislative process. Normally, equitable and injunctive remedies arc sufficient
safeguards for insuring compliance with the law.
Defer to State Separation of Powers

Federal grants to states can achieve national goals without disrupting state laws and
procedures Therefore, federal legislation should respect the role of the legislature and not create
an .unnecessary preference for state executive decision-making. Although the executive may be
called upon to administer grant programs, state legislatures should retain authority to appropriate
state funds, to designate implementing agencies, and to review state plans and applications for
assistance State court systems also should not be commandeered to implement federal policies;
in the event federal actions will result in an increased burden on state courts, then the federal
government should also provide funds to implement action by the courts
Protect State Tax Systems

A major factor in maintaining a vital federalism is the ability of the states to shape their tax
systems to meet growing demands and to respond to change The loss ofdeductibility of state
and local sales taxes and the loss o f protections for tax exempt financing exemplify congressional
erosion o f state fiscal autonomy and should be redressed The Supreme Court has similarly
reduced protections for the states by holding that intergovernmental tax immunity is not protected
by the Constitution Because the power to tax is the power to govern, the President, Congress
and the Supreme Court should defer to responsible state fiscal policy in order for states to be their
full constitutional partners
Notify States of Intent to Preempt

To encourage the exchange ofinformation and opinions among national and state

legislators, Congress should provide reasonable notice to state legislative leaders and governors of



any congressional intent to preempt and provide them with opportunity for formal and informal
comment prior to enactment. By requiring that Congress openly address attempts to preempt,
constitutional protections for states are further safeguarded.
Examine Preemption Impact

To insure that the national legislature knows the effect of its decisions on other levels of
government, members of Congress should be informed of which oftheir state's laws would be
preempted by federal legislation before they arc required to vote on the preemptive legislation
Congress should develop other means to explore more thoroughly the federalism implications of
proposed bills. Congress should refer bills that affect state powers and administration to
intergovernmental subcommittees
Avoid Regulatory Preemption

States should not be undercut through the rcgulatorv process, because by judicial decision
states arc limited to reliance upon the political safeguards o f federalism to maintain power within
the federal system. Any agency intending to preempt state laws and rules should have explicit and
specific authorization from Congress The Executive Order on Federalism (E O 12612) provides
guidance for agency examination of intergovernmental impact and should be codified and
enforced Circumvention ofrulemaking procedures through interim final rulemaking and the like,
should be prohibited A joint congressional committee should review regulations
Appointment of Jurists

In the process o f selecting nominees to the federal courts, the President ?nd the Senate
should - among other considerations - be mindful of the vital role federalism plays within our
constitutional framework
Improve Intergovernmental Communications

Members o f Congress should expand formal and informal communications with their state
legislatures in ord:r to defend federal legislation that diminishes state powers and to explore less
intrusive means o f achieving national goals

NCSL endorses periodic examination by Congress of the stale of American federalism in

light of Supreme Court decisions challenging the substantive effect o fthe Tenth Amendment In



exploring the dimensions of the current intergovernmental crisis, Congress should consider the
need for statutory and constitutional remedies. Together, we should revive appreciation for the
principle that sharing power between levels of government enhances America’s ability to develop

responsive policy in a changing world.
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104th CONGRESS
2d Session
To protect the rights of the Ltatcs and the people from abuse by
the Federal Government; to strengthen the partnership and the
intergovernmental relationship between Stare and Federal
Governments; to restrain Federal agencies from exceeding their
authority; to enforce the Tenth Amendment to the Constitution; and
for other purposes.

IN THE SENATE OF THE UNITED STATES
March 20, 1996
Mr. STEVENS (for himself, Mr. DOLE, Mr. ABRAHAM. Mr. BENNETT. Mr.
BROWN, Mr. COATS, Mr. COCHRAN. Mr. COVERDELL, Mr. CRAIG, Mr.
D'’AMATO, Mr. FAIRCLOTH, Mr. GRAMS, Mr. GREGG. Mr. HATCH, Mr.
HELMS, Mrs. HUTCHISON. Mr. INHOFE, Mr. INOUYE, Mr.
KEMPTHORNE,
Mr. KYL, Mr. NICKLES, Mr. SIMPSON, Mr. SMITH, and Mr. THOMPSON)
introduced the following bill; which was read twice and
referred to the Committee on Governmental Affairs
A BILL
To protect the rights of the States and the people from abuse by
the Federal Government; to strengthen the partnership and the
intergovernmental relationship between State and Federal
Governments; to restrain Federal agencies from exceeding their
authority; to enforce the Tenth Amendment to the Constitution; and
for other purposes.

[Italic->] Be it enacted by the Senate and House of
Representatives of the United States of America in Congress
assembled. [<-Italic]

SECTION 1. SHORT TITLE

This act may be referred to as the 'Tenth Amendment Enforcement
Act of 1996°.

SEC. 2. FINDINGS.

The Congreri finds that-

(a) in most areas of governmental concern. State governments
possess both the Constitutional authority and the competence to
discern the needs and the desires of the People and to govern
accordingly;

(b) Federal laws and agency regulations, which have interfered
with State powers in areas of State jurisdiction, should be
restricted to powers delegated to the Federal Government by the
Constitution;

(c) the framers of the Constitution intended to bestow upon the
Federal Government only limited authority over the States and the



People;
(d) under the Tenth Amendment to the Co istitution, the powers not
delegated to the United States by the Const;iution, nor prohibited
by it to the States, are reserved to the States respectively, or to
the people; and
(c) the courts, which have in general construed the Tenth
Amendment not to restrain the Federal Government's power to act in
areas of stale jurisdiction, should be directed to strictly
construe Federal laws and regulations which intcrfc-., with State
powers with a presumption in favor of State authority and against
Federal preemption.
SEC. 3. CONGRESSIONAL DECLARATION.
(a) On or after January 1, 1997, any statute enacted by Congress
shall include a dcclaration-
(1) that authority to govern in the area addressed by the
statute is delegated to Congress by the Constitution, including
acitation to the specific Constitutional authority relied upon.
(2) that Congress specifically finds that it has a greater
degree of competence than the States to govern in the area
addressed by the statute; and
(3) if the statute interferes with State powers or preempts
any State or local government law. regulation or ordinance,
that Congress specifically intends to interfere with State
powers or preempt State or local government law, regulation, or
ordinance, and that such preemption is necessary.
(b) Congress must make specific factual findings in support of
the declarations described in this section.
SEC. 4. POINT OF ORDER.
(a) IN GENERAL-
(1) INFORMATION REQUIRED- It shall not be in order in either
the Senate or House of Representatives to consider any bill.
joint resolution, or amendment that docs not include a
declaration of Congressional intent as required under section 3.
(2) SUPERMAJORITY REQUIRED- The requirements of *his
subsection may be waived or suspended in the Senate or House of
Representatives only by the affirmative vote of three-fifths of
the Members of that House duly chosen and sworn. An affirmative
vote of three-fifths of the Members of the Senate or House of
Representatives
duly chosen and sworn shall be required to sustain an appeal of the
ruling of the chair on a point of order raised under this subsection.
(b) RULE MAKING* This section is cnactcd-
(1) as an exercise of the rule-making power of the Senate and
House of Representatives, and as such, it is deemed a part of
the rules of the Senate and House of Representatives, but is



applicable only with respect to the matters described in
sections 3 and 4 and supersedes other rules of the Senate or
House of Representatives only to the extent that such sections
arc inconsistent with such rules; and

(2) with full recognition of the Constitutional right of the
Senate or House of Representatives to change such rules at any
time, in the same manner as in the case of any rule of the
Senate or House of Representatives.

SEC 5. EXECUTIVE PREEMPTION OF STATE LAW.

(@) IN GENERAL* Chapter 5 of title 5. United States Code, is
amended by inserting after section 559 the following new section:
'SEC. 560. PREEMPTION OF STATE LAW.

'(a) No executive department or agency or independent agency
shall construe any statutory authorization to issue regulations as
»uthorizing preemption of State law or local ordinance by
rule-making or other agency action unless-

'(1) the statute expressly authorizes issuance of preemptive
regulations; and

'(2) the executive department, agency or independent agency
concludes that the exercise of State power directly conflicts
with the exercise of Federal power under the Federal statute,
such that the State statutes and the Federal rule promulgated
under the Federal statute cannot be reconciled or consistently
stand together.

*(b) Any regulatory preemption of State law shall be narrowly
tailored to achieve the objectives of the statute pursuant to which
the regulations arc promulgated and shall explicitly describe the
scope of preemption.

'(c) When an executive branch department or agency or independent
agency proposes to act through rule-making or other agency action
to preempt State law. the department or agency shall provide all
affected States notice and an opportunity for comment by duly
elected or appointed State and local government officials or their
designated representatives in the proceedings.

(1) The notice of proposed rule-making must be forwarded to
the Governor, the Attorney General and the presiding officer of
each chamber of the Legislature of each State setting forth the
extent and purpose of the preemption. In the table of contents
of each Federal Register, (here shall be a separate list of
preemptive regulations contained within that Register.

'(J) Unless a final executive department or agency or independent
agency rule or rtgulation contains an explicit provision declaring
the Federal Government's intent to preempt State or local
government powers and an explicit description of the extent and
purpose of that preemption, the rule or regulation shall not be



construed to preempt any State or local government law, ordinance
or regulation.

"'(c) Each executive department or agency or independent agency
shall publish in the Federal Register a plan for periodic review of
the rules and regulations issued by the department or agency that
preempt, in whole or in part, State or local government powers.
This plan may be amended by the department or agency at any time by
publishing a revision in the Federal Register.

"(1) The purpose of this review shall be to determine whether
and to what extent such rules arc to continue without change,
consistent with the stated objectives of the applicable
statutes, or arc to be altered or repealed to minimize the
effect of the rules on State or local government powers.".

(b) Any Federal rule or regulation promulgated after January 1
1997, that is promulgated in a manner inconsistent with this
section shall not be binding on any State or local government, and
shall not preempt any State or local government law, ordinance, or
regulation.

(c) CONFORMING AMENDMENT- The table of sections for chapter 5 of
title 5, United States Code, is amended by adding after the item
for section 559 the following:

‘560. Preemption of State Law.".
SEC 6. CONSTRUCTION.

(a) No statute, or rule promulgated under such statute, enacted
after the dale of enactment of this Act. shall be construed by
courts or other adjudicative entities to preempt, in whole or in
part, any State or local government law, ordinance or regulation
unless the statute, or rule promulgated under such statute,
contains an explicit declaration of intent to preempt, or unless
there is a direct conflict between such statute and a Stale or
local government law, ordinance, or regulation, such that the two
cannot be reconciled or consistently stand together.

(b) Notwithstanding any other provisions of law. any ambiguities
in this Act, or in any other law of the United States, shall be
construed in favor of preserving the authority of the States and
the People.

(c) Ifany provision of this Act. or the application thereof to
any person or circumstance, is held invalid, the validity of the
remainder of the Act and the application of such provision to other
persons and circumstances shall not be affected thereby.
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FISCAL NOTE No. 2

STATE OF ALASKA Bl Version: HK 20
19% LEGISLATIVE SESSION (H) Publish Date: ml/95

Revision One Department Affected: Office of the Governor
Title: A Resolution “Reining to unfunded federal mandate; and the BRU: Eiecutive Operations

Conference of the States." Component: Executive Office
Soonsor  Representative! 3ames. Gnissendorf. Foster. Mulder
Requestor COMPONENT SERIAL NO. 0006
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 96 FY 97 FY 98 FY 99 FY no FY 01
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 a 0 0 0 0

_ANO 4 STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 a a

CAPITAL EXPENDITURES
CHANCE IN

FUND SOURCE

TO02 Federal Receipts

"003 GF Match

"004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME

S5ARTTIME
TEMPORARY

Estimate of any currant year FY95) ceac

ANALYSIS: (Attach a stearate page if necessary.)
No fiscal impact . easts for the Governor or detente to participate « a Conference of the States nrf ;a paid by ettstmg operated fund*.

Prepared by: Micheel A, S-tvth, Qirees* Phonr .AKM/g
Diwsjoik D*.stpn gf aOrwitrnigaf Semeed \ ) Dete:  tr?frSS

Approved by Comrmsner-er Jim Ayers.
Agency: Office ef the Gevernee

PREPARER, 1HWE%W§W&CO | Iﬁ GOV SR‘VOR'&]LQE%TIVE OFFICE
o 1193 Gt e | # L
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Revision Date:

FISCAL

Title: Relating to unfunded federal mandates

and the Conference of ihe States.

Representative Barnes

Sponsor

Requestor: Representative Bames

ExoendituresyRevenues: (Thousands of Oollars)

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND i STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL
REVENUE FUND SOURCE

FUNDING: (Thousands of Collars)
GENERAL FUND

C5CERAL FUNDS

OTHER FUND SOURCE

TOTAL

POSITIONS:
,FULL-TIME
(PART-TIME
| TEMPORARY

Estimate of current year impact;

FY 96

0
11.0
0
Oi
(01

11.01

11.01

ANALYSIS. (Attach a separate page if necessary)

NO TF

No. 1
B|I| Version:  Hit 10

(H) Publish Oate:J/1/%

Oepanment Affected: Legislative Affairs Agency

BRU:

Component:

FY 97

0l

01

FY 98

Legislative Council

Council and Subcommittees

COMPONENT SERIAL NO:

FY 99 FY 00
o o o
01 01 0
0 0] 0
0 01} 0
0 01 0
0 0 0
0] 01 Q
(018 0! oi
0 01 0
0 oL 0
0 0 o!
0 0 o]
0 0 31

it s anticipated that 4 members cf Ihe Legislature would represent the State of Alaska at the Conference of

the States.

Prepared By: Karta scnofieid. Deputy Director
Administrative Services

Civtsion:

Approved By Pameia a Vami. Executive Director

Agency:

Jistnbutlon (by preparer): Leg. Finance. Legislative Sponsor. Requestor. CMB.

Legislative Affairs Agency

Phone: 465-3852

Oat

Date: 1

Page tof 1

FY 01

Cov . fL Impacted Agency(ies),

O O oo o

o



Status Report on 3-9-95 —9.00 am.

n Stain that have passed a resolution
in both chambers: (12 nates)

Arizona

Arkansas

Delaware

|daho

lown

Kentucky

Missouri

10
South Dakota
Utah
Virginia .
Wyomioj

Colorado Senate
Georgia llouic
Indiana Senate
Minnesota House
Montana Senate
Nev Jnsey Senate
New York™ Senate
North Dikota House
Oregon Senate
Pennsylvania Senate
Tennessee House
Texas Senate

mStates that ha*e introduced the resolution
In at Icast one chamber: (20 states)

Alas'.a House

California Senate

Florida House
Hawalil House
Illinois House
Kansas Senate
Maryland House and Senate
Michigan Sennta
Mississippi Senate
Nebraska Unicameral
Nevada Assembly

New Hampshire House
New Mexico Senate
North Carolina House
Rhode Island House

Rhode Island House

« State* were the resolution ha* been defeated (1)

Oklahoma

North Carcitna House
South Carolina House

Governor Senate House
Rep. Rep. Rep.
De?n. Detn, Dem.
Dem. Don. Rep.
Rep. Rep. Rep.
Rep. Dan. Rep.
Dcm. Dem. Dem.
Dctn. Don. Don.
Rep, Rep. Rep
Re Rep. Re
Rep Rep. Re
Re Dem. Dern
Rep Rep. Rep

it one chamber: (12 stata)

mStates nbcrc introduction
b pending (five states)

* Alabama

* Louisiana

aine
Massachusetts _

» Connecticut - previously reﬁorted
as introduced in at least one chamber.

Vtt* > (iiA£3«vi »rv* netayntr*d as ofJ-1-95
e Alabama convene* a/lS/fj

* Louisiana convene* 3/27/93

Vermont
Wuhtagten Hocse
West Virginia House and Senate

Wljcooiin Senate

TOT/*. P.C2

STATUS or RESOLUTION
NATIONWIDE
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LEGISLATURE '95

“w

Foes fear convention

could

(B)X- Siovo_ LipRhor
vt %o Gyl 9-'Co

Alarmed by the potent.at ior com
pletely rewriting the V S Constitu-
lion, a horde of angry people packed
a House committee yesterday to pro-
test d resolution Ihal WOU|djlend Jele
gates to 4 conference of ataleu

'There actually exist dangeri in
"he resoltitlon and the conference."
said Peter LePLtcopo. a constitution-
at law attorney from San Diego
*While the conlerencc of the state.*
ccnvcr.es in Philadelphia, it can apply
to Congress for s cwmituUcnil con-
vention . If the train starts run-
ning down the track, there >ano way

to stop it ” .

The first of JJ witnesses to testify
before the House Judiciary Commit-
tee against Senate Joint Resolution o.
UPIscopo warned that by passmg 4
legislative resolution, Colorado’s del-
egation would be considered official
— ground* for a constitutional con-
vention.

The committee hearing, higMy un-
usual tor » resolution, was prompted
by public outcry alter the Senate
puihed the measure through quielly
Spurred by conservative Ulk-radlo

underm

in e

hosts, dorens of people lent tholr
voiccv (0 the light, and scores more
besieged legislators with phor.c calit

The resolution, bv Senile Majority
Leader Jotf Wells. R-Colorado
Springs, md Hourc V.ajctity 1/eider
Tim FOi'cr. R-Grard Junction, was
intended ;o0 let Colorado formally
send a delegation 10 the conference
"his summer

At part of a recnl conservative
piK.h to assert .'lairs rights, the con-
ference fhen would discuss tsrurs im-
partant to all SO slaics md come up
wtth j unified vo»c«: m Congress. Fos-
ter S4'3

"There ire 1 nuintcr of issues »t
need to as'< Congress to spcsi to. The
bilaneed-budgc’. umindmecent. ;f it
joes through '.his lime. wouid be on:
ol those. fsathei than whining or.c
state at a time. *c could do 1 this
way.

He argicd that the inter.: was not
tn push .1 constitutional lonventton,
and that it couldn t Jecoir.c one under
the p-ov!>:ons Ol the Constitution.

3ul opponent! irguco the measure
ttrcvocablv reuid become < "cor.
eon." and 'V *1110 weutd have ac
cues to the F S Constitution.

Uu .S .

At the ex-
treme end of
the spectrum,
«cm* opponents
fear the delegates arc part ol a con-
spiracy that would completely re-
write the Constitution »nd form 3 so-
cialistic 'one-world government"

Others believe aconstitutional con-
vention wouid simply add abortion
and take awey gun rights from the
CaniillutiOK, or the converse.

"We don * want to leave n loaded
run on the living room table." said
iim Kern, a businetc teacher and
conservative radio taU-ihew nost
'You can't leave the tool* around for
people to piay with."

Although testimony stretched into
the r.ij'iL the committee alinr,cd no
action on the measure yesterday.

The chairmsn. Republican Re?
Jeanne Aoklns from Parker. made it
eloar to '.hew tusptctaus ol legisla-
tors that IN€ would announce and
pghlisli Lie date of the final vote well
In advance.

"A constitutional convention." Kw
ter ;0iC the group, "is a .vvhotds-bar-
red one of meeting. That make' n*e
blind ] little bit, too."

Tim Foa,er
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FOR TMMEDIATE RELEASE Contact: John Napier

MARCH 16, 1995 719-483-9843
Cinamon Watson
303-866-2195
Kristie Dcnbrock
303-866-3344

DUKE RESPONDS TO CONSTITUTIONAL CHANGES

Denvcr---Recent attempts to amend the U.S. Constitution have sparked fierce
opposition from State Senator Charles Duke, R-Mor.umcnt.

A metro area newspaper ycstc Jay printed a story regarding the zeal of many officials
to amend she U.S. Constitution. According to the article, members of Congress woulc
amend the Constitution to "alter economic jxulicy, institute new social rules and transform
American behavior."

Senator Duke, an avid defender ol the Constitution, responded, "I'm deeply
disturbed that members of Congress, particularly Republicans, are leading the charge to
change a document that cur nation has held sacred for more than 200 years. They are
clearly out of touch with grassroots America and | will not stand idly by while the interests
of my constituents and the people of this nation are thrown by the wayside."

"l whole hear~dly agree with Senator Hank Brown when he says that things have
gone seriously awry he country, but the answer is not changing the constitution, ratheT
V/e should uphold it. ir.e ills that plague this country come, in many cases, from federal and
state statutory laws that are in direct conflict with the U.S. Constitution. If wc want tc solve
the problems of this nation, we must start repealing those destructive statutory laws and
preserve the sanctity of our Constitution."

"Every member of Congress swore an cath to upheld the Constitution of the United
States. They must adhere to their pledge and refrain from amending the Constitution. In
yesterday’s article, a Notre Dame professor and former Justice Department official said
Congress cannot controt their appetite to spend money so they wli'l try to control their
appetite by writing a balanced budget amendment to the Constitution. | submit to you that if
Congress is addicted to spending, then Congress should seek treatment and rehabilitation as
other addicts do, not write amendments to alter the Constitution.’

-MORE-
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Congress is trying to cover themselves for past misdeeds by reforming the
Constitution and (hat is wrong, * Duke continued.

Senator Duke hes traveled across the country speaiong to thousands of Americans
about the value and significance of the Constitution. He has pledged to continue the fight to
uphold the Constitution of the United States.

Attached please tmd a copy of SR 82 by the 104th Congress and a response b{
Senator Duke.
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The Conference of the States (COS), which is called "an action plan to restore balance in
the federal system.” is moving rapidly through State Legislatures. On the surface, this proposal
looks like just a plan to support states’ righLs within our federal system. However, statements
made by its chief sponsor, Governor Mike Leavitt of Utah, indicate that COS may take us down
an uncharted road to a Constitutional Convention and/or basic structural changes in our form of
government.

Similar resolutions introduced in most State Legislatures call for holding a national
Conference at which each state would be represented by a bipartisan delegation consisting of the
Governor and four or more state legislators. The Conference of the States is expected to be
convened in Independence Hall ;n Philadelphia in October 1995. after 26 states have passed the

COS legislation.

According to the COS proposal, "The product of the Conference of States is a document, a
new instrument in American democracy called a ‘States* Petition’ (which) constitutes the highest
form of communication between the States and Congress." After the States’ Petition is passed by
COS. it will be carried by the delegates back :0 their respective state legislatures for approval,
after which the States’ Petition will be presented to Congress. The COS proposal proudly
proclaims: “Ignoring a constitutional majority of states would signal an arrogance on the par: of
Congress — an arrogance the States and the American people would find intolerable “

The December 20. 1994 Concept Paper states tha: the agenda of the COS Conference will
Sinicmr&dp»>(1ti,Qoo~ and “ fundamental reform.” COS literature repeatedly uses such
rhetoric as "bJ&ailJijJiddmcmal. structural, long-term reforms.” What "structures” and
rimidamcntals” of our government would be targeted for change7 COS literature does not answer
this question, but calling a conference to consider such changes would be a prescription for plenty
of mischief.

COS literature docs call for what it describes as "process amendments.” which would allow
the states to make constitutional changes. For example, COS wants to make it easier to amend the
L*S Constitution by changing Article V so that three-fourths of state legislatures could propose an
amendment *o the Constitution that would become valid unless, within two years, the U.S.
Congress rejected the amendment by a two-thirds vote in both Houses.

It Article V were so amended, a new amendment could then quietly move through 38 states



bcluie die Amciican pcuple wcie even jwiue it wsn happening — just as legislation auiliui iziug the
Conference of the States is now rapidly moving through State Legislatures without any national
publicity.

The proponents of COS and of changes in Article V assert that Article V has proven
unworkable because it has never resulted in the calling of a Constitutional Convention. On the
contrary, Article V works splendidly. The U.S. Constitution has been amended 27 times.
Proposed constitutional amendments failed when they did not enjoy a national consensus. The
reason why an Article V Constitutional Convention has never been called is that the American
people don't want one called, and have demanded that their state legislators vote NO on resolutions
to call a Con Con. The advocates of calling a Constitutional Convention have suffered defeats in
state after state, from New Jersey to Montana, for the last 12 years.

The May 17, 199*1 version of Governor Leavitt’'s COS position statement outlines the r.ext
step: a Constitutional Convention. “If Congress refused to consider or pass the (constitutional!
amendments, the states would have the option themselves of calling a Constitutional Convention to
consider the amendments. Supporters of this [COS] proposal hope and believe that such dire
action as calling a Constitutional Convention would not be necessary. But the threat must exist to
motivate Congress to act.”

The United States Constitution, the most successful constitution ever written, has served us
well for more than two centuries. We don’t need a new one. The best constitutional experts in
the country’ have warned that, if a Constitutional Convention were cailed. it would take on a life of
its own and be media-dominated. It could adopt a wide-open agenda that would result in
fundamental changes in our form of government. The right to keep and bear arms is only one of
our American freedoms that would be in jeopardy.

The COS Concept Paper dated December 20, 1994 was adopted by the Council of State
Governments, the National Governors’ Association, and the National Conference of State
Legislatures. COS is also endorsed by the American Legislative Exchange Council (ALEC),
which is one of the principal promoters of calling a Constitutional Convention.

The Conference of the Slates should not be confused with the Tenth Amendment
movement, which has nothing to do with a Constitutional Convention. The Tenth Amendment
resolutions and implementing legislation are a good alternative for those who seek to reassert

states’ rights.

Colorado Sure Senator Charles R. Duke, the author of the Tenth Amendment legislation,
says. “Our present Constitution gives us all the rights we need for states to reclaim ihetr
sovereignty. There s no need for a new Constitution. Calling a Conference of the States is a
constitutionally dangerous act fo take. A meeting of states, fully sanctioned by state legislatures,
has the power to turn such a conference into a Constitutional Convention by resolution. It would

mean the death of our present Constitution.”

All who carc about preserving our great United States Constitution should call their State
Legislators and ask them to vote NO on any COS resolution.
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RESOLUTION

URGING THE PENNSYLVANIA STATE LEGISTATI)RE TO RE.IECT
SENATE RESOLUTION NO. 12

WHEREAS, there iJcurrently pending before the Rules Committee of the Slate
House of Representatives Senate Resolution No 12 which authorizes the .ippoimir.er.; of
official State delegates to a ConfeTer.ee of the Slates to he hciil in Philadelphia October
22 - 25. 1995, and

WHEREAS, much concern has been expressed by organizations and groups as
diverse as the Pennsylvania a FL-CIO. Pennsylvania Jewish Coalition, National Rifle
Association. American Civil Liberties Union ar.d members of 'he Legislative Black
Caucus that the appointment of such delegates might be interpreted as an Application for
*he convening of a Federal Constitutional Convention, and

WHEREAS. Philadelphia would welcome the opportunity tn xerve .is the host
city for the Conference of the States; ar.d

WHEREAS, legislative authorization and appointment of official State delegates
is not required for successful conferences ar.c meetings and only serves to cause -ertous

guestions and concerns as to possible motivation ar.d ultimate purposes of such
appointments, including concerns of converting the Conference of the States i.-.nu

Constitutional Convention; therefore

BE IT RESOLVED THAT THE COUNCIL OF THE CITY OF

PHILADELPHIA hereby calls upon the Pennsylvania State Legislature to reject Senate

Resolution No. 12; and

RESOLVED rimher thut acopy of this resolution shall be forwarded to Governor

Thomas Ridge.

COUNCILMAN DAVID COHEN

Mo B b
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Leavitt has avoided calling his "Conferenco" a constitutional convention.

tah Governor Mike Leavitt
U seems to think the United

States Constitution is cosolete.
He has teamed up with Governor Ben
Nelson or Nebraska to st in motion the
mechanism for making fundamental
changes 1o our constitutional structure.
A good deal of groundwork has already
been laid for what the two governors
have labeled a "Conference of the
States." clearly one of the most star—
tling and revolutionary developments
of our time.
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Governors Leavitt and Nelson are
supported (ifnot led) by the Councill of
State Governments and the National
Governors® Association, in cooperation
with two other organizations, the Na—
tional Conference of State Legislatures
and the U.S. Advisory Commission on
Intergovernmental Relations. Through
these organizations elaborate plans have
been devised inwhich these quasi-offi—
cial grouos have designated themselves
""convenors' of amajor conference to be
held later this year, most likely in Phila—

FOTHBRIN

“Conference ofthe States”

delphia. This extraordinary affair is in—
tended to emulate the historic convention
of 1787 that drafted the U.S. Constitu—
tin. But lest there be any real opposi—
tion o the smooth-running movement,
the governors and their “‘convenors"”
carefully avoid referring to the Confer—
ence as a constitutional convention
(con-con).

Decisive Opposition

For the past 200 years, efforts ro cll
a federal convention have been firmh
opposed by legal scholars and citizens
alike. Although a con-con ts a legal
mechanism established by the Constitu—
tion. it s an amendatory process trat
cannot be limited or controlled.

In spite of assurances by Governor
Leavitt that the Conference of the States
will not be a con-con. he openly advo—
cated one in his first posiuon paper and
in public staterents. The Salt Lake Tni-
bune for Aprill 25. 1994 reported:

On Thursday, the governor un—
veiled a proposal to gather support
for an amendment to the U.S. Con—
stitution giving states authority
equal to the federal government &
He took his plan for an informal
states” conference and a possible
constitutional convention to the
Western States Summit inPhoenix.
The proposal is a manifesto that
urges states to organize against
their "subordinate status' ur_de: the
cunrent federal system.

Leavitt"s speech was not well e
ceivcd by the audience. Here ts the re—
action of one state representative.
Utah"s Met Johnson, as quoted by the
Salt Like Tribune: "Mike got all wild
and weird on us with this constiiuoii.il



convention speech in Phoenix. The
CorrifTtution isn"t broken; we don T
want to open itup -. This s about the
federal government regulating us into
oblivion, and when he talked about that
constitutional convention stuff, he made
a lot of Westerners really angry.””

While a lot of Westerners were in-

Td angry and concerned, apparently
no one at the intergovernmental leel
objected to the governor®s con-con
plan, which istobe presented toan un—
suspecting public, not as a con-con, hut
as a Conference of the States. After the
Western States Summit meeting, the
Sal: luike Tribure reported that "'Leavitt
also said he has rewritten his position
paper, deleting any reference to a con—
stitutional convention, which he said

had been misconstrued."
A down his speeches, his care—

fully written plan still com—
prises every ingredient needed to har—
ness the powers of a federal convention
The choice of language makes the Con —
ference seem harmless to many state
legislators who have been quick to pass
“Resolutions of Participation” that arc
being introduced in one state after an—
other.

A oonstitutional convention isa meet—
ing audiorizcd by the several _atcs and
comprised of delegates appointed by
their legislatures for the purpose of con—
sidering and adopting amendments to
the federal Constitution. To avoid being
presumptive concerning the role of this
new convocation, we hereby quote from
the "Actiion Plan" of the governors:

Ithough Mike Leavitt has toned

A Conference of the States
would enable State representatives
1o consider, refine and adopt pro—
posals for structural change in our
federal system

So in"t that the essence of a federal
convention? Essence or not. the orga—
nizers arc quick to deny they arc host—
ing a constitutional convention, or even
laying the groundwork for one. We
agree that their conference is certainly
not being called pursuant o Article V of
the Constitution, which, in addition ©
defining the procedure that authorizes
Congress to initiate amendments, estab—
lishes an altemate route (circumventing
Congress) for state-initiated amend —
ments. Yet, reither was the Coavendon

of 1787 called according 1o the estab—
lished rules of (he day. The original 13
states ignored the amendment process
established in Ihe Articles of Confedera—
tim. The del gales who attended the
1787 convention were vested with
power by their state legislatures, power
that extended far beyond their constitu—
tional mandate.

Power of a Freo People

Records of the 1787 Convcn ion arc
clear about the consolidated authority of
the states and the power the states
vested in their delegates. New Jersey"s
William Patterson dbjected tr die course
the Convention was taking and said:

We arc met here as the deputies
of 13 independent, sovereign
states, for federal purposes. Can we
consolidate their sovereignly and
form one notion, and annihilate the
sovereignties of our states who
have sent us here for other pur—
poses?

Annihilation of state sowvereignty, of
course, did not occur; but other pur—
poses most certainly did. The main
point is that the 1787 Convention pos—
sessed that power, and the delegates ex —
ercised it Is the consolidation of that
power being attempted again in 1995 by
Govei or Leavitt and his Conference of
the States? A realistic assessment indi—
cates that a convention-empowered
conference is exactly what is envi—
sioned. But while the product of the
Convention of 1787 turned out to be
the most nearly perfect form of govern—
ment yet devised, the result this time
could be disastrous.

But what about the fact that Article V
of the Constitution requires that two-
thirds of the states apply for a conven—
tion in order for ctic to be called? The
Conference of the States seeks only a
majority of 51 percent. Again, theorga—
nizers of the planned Conference have
obviously done their homework. His-
toty shows that a quorum of 51 percent
was the minimum needed some 200
years ago to consider, propose, and
adopt amendments to the federal sys—
tem. Thus, our Founders met in Phila—
delphia and opened the Convention on
May 25. 1787 with only seven (asimple
majority) of the 13 states represented.
That is precisely the minimum percent—
age wanted by the governors and

convenors in the process that isnow tin—
der way.

The name of the summit to be held
this year in Philadelphia — whether &
i; called a conference, convention, con
vocation, assembly, discussion, delib—
eration, or whatever — is of no
consequence. But the Process by which
it is being st inmotion, the formal ap—
pointment of isdelegates, and the legal
instruments that authorize it amount &
far more than a friendly meeting of state
leaders. The organizers have latched
onto a principle that is not well known
by our citizenry: the consolidation an.
mobi lization of the power inherent ina
free people. Congress reaffirmed tin-
principle inan extensive joint resolution
in 1935: "'The government of the lnite.:
States is not a concession to the people
from some one higher wp. It is the ere
ation and the crcarure of the poo,:
themselves, as absolute sovereign®
This concentration of collective ngr
formally assembled, portends the m< -
serious of consequences.

Those inherent powers of the pcor
when consolidated are superior ineve:
respect to government. In 1911 Senai
Weldon Hecyburn of Idaho sounded
warning while debating the matter
the floor of the Senate. "When ftr
people of tile United States meet in
constitutional convention there is -
power to limit their action. They =
greater than the Constitution, and th:
can repeal the provision that limits tr
right of amendment. They can repe
every section of itbecause they are
peers of die people who made it

tt"p tisnot a constitutional cor
vention." Governor Leas-

JL now imsists. But his assume,
inspires little confidence after one e.:
the position papers of the intergovet
mental groups he belongs t. Inorder
demonstrate the audacious nature
their ""Action Plan for Balanced Coir.r
hlion in the Federal System." we pr
here their own summary of the it.
scheme, with bracketed number-
bold type added for emphasis:

|1 )We Propose a process that
would consolidate and focus slate
POwer. This process would culm*
note in an historic event called
Conference ofthe Stales

(-1 In each state legislature. ..
Resolution of Participation m

IHE HEW AKKEP'CAH i '.'"AKCk -



Cdnfcrence of the States will be
filed during the 1995 legislative
session. The resolution autho-
rizes the appointment of a bi-par-
tisan, five-person delegation of
legislators and the governor from
each state to attend. ~ ,
~(3.) When a significant major-
ity of the states have passed
Resolutions 0f Participation, a le-

nl entity called the Conference of
the States, inc., will he formed b
the delegates from each state, act-
mg as incorporators. The incorpo-
rators will' also organize and
establish rulco, assuring that each
state delegation receives one vote.

[4.) 'Hie actual Conference of the
States would then be held, perhaps
in a city with historic
significance such as
Philadelphia or An-
napolis. At the Con-
ference, delegations
would consider, re-
fine and vote on
ways of correcting
the imbalance in the
federal system. Any
item receiving the
support of the state
delegations would
become part of a new instrument
of American democracy called a
Slates' Petition. The States' Peti-
tion would be. in effect, the action
plan emerging from the Confer-
ence of the States. It would con-
stitute the hl%hest form of formal
communication between the
states and Congress. A States' Pc-
titioi gains its authority from the
sheer Power cf the process the
states follow to_initiate it. It is a
procedure outside the traditional
constitutional Process and it
would have no force of law or
binding authority. But it must not
be ignored or taken ||(t;ht|y because
It symbolizes to the states a test of
their relevance. I%norlng the peti-
tions would signal to the states an
intolerable arrogance on the part of
Congress. N

[5.) The States" Petition would
then he taken back to the states
for approval by each state Ieg|s-
lature. If the Petition included
constitutional amendments, (hose
amendments would require ap-
proval by a super-majority of
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state legislatures to continue as a
part of the Stales” Petition.

[6-]Armed with the firal States ~
Petiition, the representatives of each
state would then guihcr m Wash—
ington to present the Petition and
formally request that Congress
respond.

Convention Call
A reading of the bold type tells itall:
This whole effort, labeled a “Gonfer—

ence." s in reality a call for a constitu—

tional convention. The “Action Plan””

docs indeed circumvent the constitu—

tional process of Article V. but it very
cleverly incorporates every ingredient
necessary for a free people 1o change
their form of government. Although in

“The government of the United States
IS nota concession to tt\e poople
from some one higher up. It Is the

creation and the creature of the people

themsol\/es, as absolute sovcreigns.n

defiance of existing constitutional pro—

cedures. the organizers apply a process
based on the principle embodied in

Paragraph 1: A free people arc sover—

eign, and when acting through their
state they can consolidate that power
and reform their government. This prin—
ciple was inherent in the founding of

our nation and isobviously well under—

stood by the designers of this dangerous
plan.

Disclaimers woven carefully into the
Action Plan, such as the assurance in
Paragraph 4 that “ltwould have no force
of law.”’arc unwoven by the fact that a
majority of the states are required to
pass formal legislation, as in Paragraph
2. authorizing the meeting and appoint—
ing official delegates to attend the af—
fair. There would be no need for legl
instruments from the states ifa delega—
tion of legislators wanted to attend a

c?riference that “would have no force
Oflaw

We could sympathize with enthusias—
tic public servants who seek only to
build the attendance of their meetings.
But in this program there will he no
meeting at all until (or unless) a major—

ity attends, as required in Paragraph V
But if there were no pervasive reason
for a mjority to be totf, the confer—
ence dale could lie sst now. immedi—
ately. There would be no need to wail
util 26 states arc locked in. Honly 40
percent attended, who would really
care?

But the organizers do care, and it is
of crucial importance to them because
that majority will certify the power they
seek in their convention, just as stated
by South Carolina delegate Charles
Pinckney at the Constitutional Conven—
tion of 1787: “The assent of a given
number of the States shall be sufficient
1o invest them and to bind the Union aS
fully as ifthey had been confirmed by
die Legislatures of all the States.””

Paragraph 3 embodies
another important prece—
dent set by the first
Convention: The cstab
lishment of a one-state,
one-vote rule.

In Paragraph 4 we
find die convening of a
deliberative body, the
core element of a con—
vention, authorized to
consider, refine, and
vote oa ways of “Cor-
rccdng” Hie federal system. System cor—
rections are made only at the convention
leel. Here die organizers are referring
1o the process of making fundamental,
structural, constitutional changes in the
federal system. As Paragraph 4 states,
virtually all of the position papers of this
movement refer to "'correcting the im—
balance in the federal system "

v iolations by the federal gov-
ernment require nothing mote

. than enforcement. Slafes can
assist in this enforcement by refusing lo
accept federal funding of unconstitu-
tional programs and by refusing .0
implement unconstitutional unfunded
mandates. But structural problem* in the
federal system, if they exist, can be cor-
rected only by amendment, and. of
course, that is what the Conference of
the States is all about. In essence, the or-
ganizers' plan adheres to the Article V
convention role of “proposing amend
menis." But their creation of a"new' in-
strument.” which they call | "State'
Petition," is nothlng more than the final
document produced by the convention
(that is. die “conference”). They mod-



cstly gram that their petition is “the
highest fonn of formal communication
between the states and Congress." Yet
if the scheme is actually carried out and
amendments are adopted, it would be
far more than a mere “communication.”
It would be the highest form of sover-
eign power that could be exercised by
the states over Congress and over the
entire federal government.

Documont of Amondmonts

What the organizers call a States’ Pe-
tition will in reality be the instrument
that contains the amendments to be
added to the Constitution. It is difficult
to find any reason for contriving a new
term for this document except to imply
that "there ain’t nobody here but just us
petitioners." Paragraph 5, in essence,
defines the ratification process. The cer-
tified document of amendments (or their
Slates’ Petition) is to be sent to the
states for approval by a super-majority.
If acting under Article V they would
need the approval of three-fourths of die
states. But then, inasmuch as this whole
promotion relies on brass and audacity,
the organizers would likely settle for
whatever number of states seem in-
clined to ratify. In the previous consti-
tution (the Articles of Confederation) a
ratification of amendments was required
by all 13 of the states. A precedent was
set, however, when die Convention low-
ered the necessary ratification from 13
to nine states (three-fourths of the
states).

Madison’s notes on the 1787 Conven-
tion express the consternation of at least
one delegate who opposed reducing the
number of states needed for ratification:

Mr. [Elbndged Gcny urged the
indecency and pernicious tendency
of dissolving in so slight a manner,
the solemn obligations of the ar-
ticles of confederation. If nine out
of thirteen can dissolve the com-
pact, six oft of nine will be just as
able to dissolve the new' one here-
after.

Perhaps the organizers hope that
those state legislators who, for the put
20 years, have steadfastly refused to call
a convention, iay not recognize the se-
rious implir. .ions of this new effort.
CV.»., obfuscate its convention-
like process would be for the con-con
advocates to use a lot of newly con-

trived terms — terms which appear
harmless to starry-eyed state legislators,
hut which arc clear to die intergovern-
mental cabal pushing thiough the pro-
cess.

R ight now it is critically impor-
tant to the Conference task force
to get the Resolutions of Partici-

pation passed in at least 26 states as
quickly as possible. It looks very much
like a high-pressure power game be-
cause the resolutions arc being thrown
through statchouscs like hardballs. Most
arc being passed on voice votes, arc
given little or no committee hearing,
and arc being steamrollcd through the
voting chambers.

The bodies of all the Resolutions of
Participation arc the same for all states;
they typically begin with the following
statement of purpose:

Calling for a Conference of the
States to be promoted and con-
vened by the Council of State
Governments for the purpose of
restoring balance in the federal
system and supporting [name of
state|'s participation in such a
Conference.

Shallow Understanding

Do the American people understand
that their sovereign powers are set to be
consolidated in an instrument that au-
thorizes a private intergovernmental
group to tinker with our federal system?
And arc the governors and stale legisla-
tors so flattered by (he national attention
beckoned by this summit that they will
vote for a Resolution of Participation
without challenging it? Has no Ameri-
can official asked why he should vote
for a measure that empowers a private
group to serve as convenors of any kind
of official meeting? Has no one ques-
tioned the provision that the Conference
must be legally incorporated? W ill
7.400 state legislators (or even half of
dial number) vote in favor of a measure
that includes a clause stipulating that "at
least twenty-six legislatures adopt this
resolution without amendment"?

A vested interest in this measure runs
rather conspicuously in the legislative
leaders who have appointed themselves
a scat at the Conference before the bills
have even been introduced. Little do
they comprehend the price our ruuon
will pay if those short-sighted state leg-

islators — and their pride-smitten
cmors — think they can fill the sc.i
Washington, Madison, or Humiln
Independence Hall in Philadelphia
Paragraph 6 is puic Hull ['livu
need for a formal ceremony to pi
ratified amendments to Congrcs
long-established rule holds th.i
amendment goes into cllcct on the
it is ratified by the legislature ol ilu
necessary state. Two-hundred anti
delegates need not appear in Was!
ton and cower before Congress to oi
its acceptance of constitutional am
mcnts (hat originate through the
solidatcd force of the states.

C onsiderable ingenuity has
into selling this affair &
states. Those who want >

tural change in our system have

tioncd themselves so that they appc
be rallying around the banner <

Tenth Amendment. A viruul c\?I>

of articles, editorials, ami win.

praise of the Tenth Amendment

emanated from every clime and e

persuasion. Establishment writers

George Will to David Brodcr has

dressed the subject like tried am:

"conservatives." Even President C-

has joined in with the Tenth Am

meni chorus.

Either by seizing the moment .
creating it. the Conference prom
have obtained an all-American lai
ing pad for their upcoming e\:-
ganza. To many Western leader-
Tenth Amendment means gettin,
federal government out of their pm
and off their backs, as well it >r,.
But in the East and North, where
fare-state programs abound, the T
Amendment is often used as anr is
for having the federal govemmecr
for its unconstitutional mandates |
South it often means the rcstorau.
states' rights. Such multi-purpoie
mgs of the Tenth Amendment are :
tatcd by repetitious reference
patently false notion that "imbalar.
the state-federal relationship is a
nal illness (hat afflicts our nati.-i

Restoring <galance=”

At arecent meeting of the Co
State Governments. Govern. ®
Leavitt declared

Balance will only be restate
the way intended by Madison.
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fcrson, and Hamilton when slates
take die initiative. As state leaders,
with our allies in local govern-
ments, we must step up to our con-
stitutional obligation and compete
for power in the federal system.
States have a place at the constitu-
tional tabic. It is a proper role —

in fact the obligation and steward-
ship — of states to be jealous and
protective of their role and to fight
for balance.

Comparing
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Surely Mr. Leavitt realizes that State
and federal powers arc purposely out of
balance — and that the balance is tilted
heavily in favor of the states — because
our Founding Fathers planned it (hat
way. The profound work of the Conven-
tion of 1787 gave only a few specified
powers to the federal government,
meaning that infinitely innumerable
rights, powers, and privileges of the
people remained at the state level. The
United States Constitution, in its purest

the Conventions
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form, exemplifies the greatest imbal-
ance in the history of human gover-
nance. Before the Constitution was
ratified, Madison affirmed this planned
imbalance in the state-federal relation
ship in The Federalist Papers, #45:

The powers delegated by the
proposed Constitution to the fed-
eral government are few and de-
fined. Those which are to remain in
tlie State governments are numer-
ous and indefinite.

The Conference of the States meets
every requirement for a constitutional
convention even though it has not been
called pursuant to Article V of the Con-
stitution. It would have the legal force
of a free people if its proposals were
adopted. It would make no difference
whether Congress approved or not.
since the whole people are superior to
all institutions of government and have
authority over them.

Out should the Conference of the
States actually get under way and take
on the Constitution, it is hard to know
what this constitutional powerhouse
would actually do. After initially com-
ing out for a strong state role. Leavitt
backed off from that position, as noted
in the April 25.199-* Salt Lake Tribune
"Explaining that he had ‘migrated ideo-
logically' from a position of state pri-
macy, Leavitt said he now- can 'more
fully appreciate the need for a federal
government role' in areas such as envi-
ronment, air quality, public lands and
rivers."

Now that the wheels are set in motion
for hundreds of state legislators to con-
vene for the stated purpose of correct-
ing the federal "imbalance." which
cause will Leavitt embrace® Will he
champion an increase or a decrease in
federal powers7 Please bear in mind that
all federal powers are enumerated in the
Constitution: Congress has 26 powers
the President has six. and the Supreme
Coun has only three.

So if the Conference takes power
from Waihnglon. which of the enumer-
ated (constitutional) powers will it take
Wi ill the states take power over inter-
state commerce, the postal service, or
the roads that connect the postal sys-
tem? W ill they take from Congrc'% the
power to coin money and regulate ir-
value? Will the states deprive the fed
eral government of the power to borrow



money or (n collect tuxes? Is it likely
" that the slutes will take over (he power
to declare war and to raise and support
armies? Will the states conduct foreign
affairs, take command of the military
forces, or assume the veto powers ul ihe
President? ,

These are vital questions, because —
beyond these areas — the federal ?ov
ernment has precious few powers. If the
Conference Is intent on making Ion%-
term structural change in the state-fe

B o rn

(0]

eral relationship, ilicn il must either re-
duce O increase federal powers,
Although Governor Leavitt offers
only vague ideas on "restoring balance"
and ihe ind of changes he envisions for
Ihe (‘onsliiiilioii. il'i$ noi dilfienll lo mi
der.stund the kind ol stiuctural changes

advocated by the Council of Stale Gov-

ernments. In 1989, for example, it en-
dorsed amending the Tenth Amendment

as follows: "Whether a power is one re-

served to the states or to the peaple shall

f W i1s d o m

he decided by the Courts ' .
This incredible proposal, the u.uist.
of state power to the federal court >
tern, should sound an alarm to any i
islator contemplating a Confeieiu

.Stales hosted bv the (*oim« il oi

Governments or by a.'vonc else r
perilous time in our history.

Judging by ihe motivation ot ran.
slate leudcrs. the Conference o i
really don't want lo assume any mm
proper functions of the federal syder

T h e C ra fti



Lo%ucallz then, they must want to for-
malize the unauthorized powers — that
is, they must want to certify the imame®
itilnlinnnl pawer\ of yovcniiiiciit. hath
\hoc tnul Jedcial. they need 1 convii-
non to do that. They need Resolutions
of Participation and state-certified del-
egates to do that. They need the powers
(pretended or otherwise) of j sovereign
people todo that.

On the other hand, if the true goal of
the organizer! is to strip the federal gov-
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ernment of its unauthorized powers,
then a convention-empowered Confer-
ence of the States js not necessary. Ac-
corgingly. die u'MilniiiMis lving passed
to ihe states have one main purPos_e and
one only to amend the Constitution to
legalize” that which is now unconstitu-
tional; to usurp the undelcgulcd powers
of the people and delegate them to
government. _

The real motivation behind the Con-
ference of the .States is the very oppo-

site of the avowed purpose, otherwise
no high powered convocation would iv
needed. The states could announce then

assi'iiiim id" iin* Ti'till- Nmeinhni'n: in
telephone conference call, and .Inc'i
themselves of federal usurpations by en-
?agmg only m those state-federal acti\ 1-
Ics lor which there is eoiistituimii.il
authority. The states, whether they mec
or not. already possess the power lo east
aside the unconstitutional shackles

the federal government. All the state
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need do (o escape federal oppression is
ro send the federal checks back to
Washington with the following explana-
tion:

We respectfully return checks
paid out of the federal treasury for
activities that the federal govern-
ment has no constitutional author-
ity to engage in or to impose upon
the states as set forth in the Tenth
Amendment of the Constitution of
the United States.

D elegates from many states arc
signing on with the Conference
because the federal govern-

ment has mandated programs without

providing the funding Their intentions
are quite clear They
want amendments that
will force Unde Sam to
pay for their programs
relating to welfare, the

environment, health
care, highways, land
management, public

school subsidies, pov-
erty programs, housing,
senior citizens, down-
town parking, etc. Other
than that, of course, they want the fed-
eral government to leave the states
alone. Never mind that the mandates
themselves should be eliminated.

If held, the Conference would likely
adopt amendments that would make le-
gal that which is now unconstitutional.
Many states would probably agree to in-
crenst the power of the federal govern-
ment by insisting that the federal
government fund the programs it man-
dates.

Governor Mike Leavitt obviously re
ali/es he made atactical eaor in openly
calling for a constitutional convention
last year But his ostensible retreat from
that unpopular proposal, his mollifica-
tion of those governors who want fed-
eral money for their own welfare-state
programs, and hiv "ideol 'meal migra-
tion™ in support of a gicatcr row. bv the
federal government, exemplify the con
vummate politician.

Insidor Con

But these are not the Governor's lirvt
'migrations * In 109% and 1>94 he wjv
one of eight state executives who par
ncipjtrd m the National Education
Goals Panel which helped compose the

infamous Gunli 2000. This is the pro-
gram which has radically accelerated
the unconstitutional federalization of
American education. W;is the governor
ignorant ot his role in violation of the
Tenth Amendment when he handed out
children over to the fed*? Is he really
the anguished tribune ol the Tenth
Amendment, or is he instead a political
opportunist, duly Mattered and urged on
by the intergovernmental crowd (hat has
long sought radical changes in our form
of government” The Utah governor has
lound a warm and willing reception
among thor; who. since the 1960%*, have
worked to abolish the states and to es-
tablish in their place a federally man
aged regional government.

Leavitt exults that public sentiment is

The Conference organizers really don't
want to assume any of the proper
functions of the federal system.
Logically, then, they must want to
formalize the unauthorized powers.

growing for the big summit at Philadel-
phia. but we disagree. On the contrary.
meJin sentiment is growing Or perhaps
better stated, the managers of mass me-
dia see a perfect forum of pigeons pre-
paring the way for their agenda Editors
and writers who have spent their lives
scoffing at the Constitution are playing
this game with all they can muster. The
pages of our liberal papers arc bnm with
llag-waving commentary on the "rebirth
of Amcnej." and the "new role" of the
stales as masters of the federal monster.
Cartoonists arc outdoing themselves
with the big foor of Uncle Sam shown
ax being thwarted by a sword-swingmg
little state But the question persists
Whs have the champions of big govern-
ment suddenly discosered the Tenth
Amendment”

We oiler ihiv jnvwer Ucvausc the
call for the convention-empowered
Conference conveniently sidesteps Ar-
ticle V. and else only final judge of the
Ci>nlcrcrM.c't actions will be the people
ihcinvelvcv If the American people can
fv canted w jv in atalve euphoria over
this enormous t>aud. they will ratify
amendments tlut will tejr apart the very
fabric of republican government

E or the most part. American” «te
not comprehend the con»tiin
tional role of their government

lIn-ir rosponsihilities regardim* u I' -

taken in recent years indicate an app

ing ignorance of our system among "
great majority of Americans Accrvdn
to a national survey sponsored os ft

Hearst Corporation in 1987 (the bite

tcnnial year of the U S. Consilium-:;

45 percent of the respondents mot d

cnly believed that the Marxist piin. p

"From each according to his ability «

each according to his need." iv hum.

the U S Convolution. 49 perccm
takenly believed that the President

"suspend ihe Constitution in time -u

or national emergency." and pci.

mistakenly believed that the Cor>-

lion guarantees *.t t:.\

public education rl r¥\ .

high school'

The Conference ¢
Slates is most emrl*.*
cally not a prop* -a<
the people; it is a *ii.’'v
sophisticate |. sv .
nanced production 'n.-
is being sold to stale
culs on a tabc preun*.
and a deceitful prrmwe
Our immediate concern centers ’
Resolutions of Participation being -a-
through the statehouscv of Amen,
cry effort must be nude to blcvk «
Out nation's best infotmed o".
need to voice their opposition loci'
clearly Governors and legislamr-
understand the Constitution and *
is not Hawed must be willing to -pe.>
out in opposition to this elaborate r
to alter it We must not permit the cal.
:ng of a state-authenzed Conference we
bucd with federal consention power-
this point m our history =

-
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FACSIMILE (<19 :w-*t7

February 6. 1995

honorable MEMBERS OFTHE COLORADO SENATE <iHOUSE

OF REPRESENTATIVES

recuested bv csr*:un Members oi soth the Senate and r-.cuse .
prepare an opinion letter regarding The Comerence ol the states and Senate joint

Resolution 95*9.

THR PROCEDURE FOR AMENDING THE U.S. QQX£ZZ£EnG&

It is worth reviewing the amendment procedure set lorth r. Article j *
U.S. Constitution in order to Insure the proper context is established icr analyzing

the matters addressed tn this opinion.

Article V establishes a two step process for amending the U.S. Constitution:

1 Methods of proposing amendments: ar.d
2. Procedures for ratifying amendments.

Proposing Amendments:

convention.

Article V Drovtdes two methods for proposing amendments: IL) by two-thtras
vote of both houses of Congress, or (2) on application ot the Legislatures 01
two-thirds of the States to Congress to call a constitutional convention. My
research indicates that all amendment made thus far have been pursuant to the
first method and that no amendment has been proposed by a constitutional

- LM"GAL oP1MIOM CF PETEI

I mmissicslo ny Lrc
Cetc<4*sg)



Ratifying Proposed Amendments:

sviii ui iric people.

in state government through leadership® and "compete forpower 1In thefederal
system™ The Council also contends that the Conference or* the States will

produce a resuit that *has no force of*aw or binding authonty."

In a Pictorial Summary me Council provides an overview of the siIx steos
what comprise convening and conducting the Conference of the States. The
fcllowmg is a brief summary and critique of each of these sjc steps.

Step L, Each state legislature passes a "Resciudcn of Participation.""
evhich provides that a state will paracipate In a Coruerer.ee of the States. In
addition, each sta.e legislature Is to appoint a bipartisan delegation cf four
legislators (presumably two from each house, assuming ab» "ameral legislature!

and the governor.

This step immediately raises ihe question: why must each state take
legislative acdon (l.e.. pass a Resolution of pordcuxiiton) In order to attend a
Conference that dees not resuit in anything that has the force of 1aw or binding
autfurlly?” As wili be demonstrated below. :t Is my'oplnicr. that the Conference
of the States la Intended to result in something that will have legal erlect.

See "Tho Conduranca oi the Staten An Action Plan For
Balanced Coapetition 1in the federal SyatornM ar.d "Tho
Council a( State Covarnnnnc* Fact Shu«it."

9



Slop 2: Alter a 'significant’ majority or states have passed Resaucicrs
0] PaTilcinatton a Comerence or the States will be heid In an 'historical city' suc.n
as Philadelp ta. Tine term 'significant’ majority means. In reality, a constitutional
majority, to wit: two-thirds of the States. This Is made clear in Step S. The
question then becomes: “*hy must a constitutional majority or states pass
Resolutions of Panlcipattcn? It Is my opinion that the answer Is simpie: if
consUtudonai action !s decided upon at the Conference of the States, then there
«will be the necessary ccnsrsutional majority present to take such action.

For all practical purposes cr.cc a constitutional majority of states have
passed Resolutions of Fcrtctpatton the remaining states will war.c to be
represented at the Conference. Accordingly, it is my opinion that .-J states wil!
pass Resolutions of Farocigaticn and attend the Conference, thus presenting a
number of states that exceed a consrjuOonal majority

Step 3: The Conference ofthe States Is held and solutions to problems
sire 'discussed, refined. ar.d voted upon.'

First, the use of the :erm "Conference' Is troubling because :cis my cpinlcn
that the Council was careful net to use the term "convention.' In the context in
which the Conference of States Is being convened, the term ‘'ccrierer.ee' Is
synonymous with ‘convention.’ This is true because the Ccr.sdtudcr.ai
Convention cf 1737 was comprised of a group of delegates who were sent bv the
ieglsiarures of the several States to prcpcse recommendations :0 Congress
regarding amending the Arucies of Coriederaticn.

Second, there is no precise agenda pricr to convening the Conference: r.cr
are there any restraints on the subject matters that can be raised at the
Conference. Although the Council makes an cbllcue reference to the balance of
power between the States and federal government, for all pracdcai purposes any
problem can be framed In those terms. Accordingly. It Is probable. 1 r.cc
inevitable, that the Conference -will raise, debate, and vote on Issues never
contemplated or debated by legislatures that passed Resolutions ofPcrzlcipazlon.

Third, the Conference will make its own rules and procedures, which were
not approved by the legislatures.

Fourth, and moat alarming, there Is no guarantee that the Comerer.ee will
not make ‘'application' to Congress to call a conadtudcnai convention. As
mendoned above, there Is r.o case law concerning the second method of proposing
amendments to the Consdtudon. If the Conference decides that it wants to aim
Itself Into a consdtudonai convendon it need only make 'application’ to Congress.
As will be discussed below, the Supreme Court has Interpreted Article V to place



complete discretion in Congress wr.ch the amendment procedures set forth In
Article V are invoked. Furthermore, and as will be discussed bdow, there Is
Supreme Court authority to suppor. die proposition that the courts -will noi
intervene In or Interfere with the amendment process. If the Comerence decides
to become aconstitutional convention that action might not be reviewabic by the
courts: thus no way to stop It once commenced.

Step 4: The Comerence of the States will produce a written document
's mfp << PvciTion. Tho Council Indicacco th«ic die FC.ULun s 'CL HGW

uliniment tn Am~ncur. Cerrxcrcc.f and ‘conshlutes the highest farm of
communicahcn cerxeen the states zr.d Congress.'

Presently, the highest form of communication between the States ar.d the
Congress ;s an 'application' to convene a constitutional convention (see Article
V). Does the Council mean to say that the Petition wouiti be supreme to Article
V? or. more likely, dees It mean to say that the Petition is tantamount to an
"application' to Congress pursuant to Article V? Whichever is the case, the
Council is net being honest 'with its use 0i terms, nor with Its intentions.

Step 5: A copy of the Petition Is taken back by the delegates to their
respective legislatures for approval, including ones that contain canstirutdonai
amendments. As mentioned* above in Step 2. the document produced by the
Conference clearly contemplates cr.e that has ‘'force of law® and binding
authority." In our constitutional form of government, there is nothing with
greater force of law or binding authority than the Constitution and its

amendments.

Step 6: After passed by a constitutional majority (l.e.. two-thirds) of
the legislatures of the States, the Petition is presented to Congress. Here the
Council declares that 'ignoring a constHuttonal rrajcnty ofstates :vcukL signal an
amgance on th? part of Congress.' 't Is obvious that one consequence ot the
Conference can be a Petition that cails for a constitutional convention. Thus I¥the
Conference does net convert Itselftr.to a constitutional convention during Step 3.

It can still acoompilah that end in Step 6.



HI. DAINCIEFS QF THILCTfIIfEEQE3CS;.0F STATES:

The predominate danger mentioned above is that in Step 3 the Conference
'd 11l Geclde to make 'application ‘ to Congress to convert Itselfinto a constitutional
convention. Alternatively, there la a danger thac the Petition will serve as an
'‘application' to Congress to cajl a conadtutlonai convention.

The hidden danger of ail of this :s raised by the question: what is the
remedy Ifar.;/ ofthe these events cakes place? The answer to this question proves
most disturbing. In order to completely understand the import of the Comerence
of the States, a review of U.S. Supreme Court decisions interpreting Article V Is
necessary, it is important to again note that all Supreme Court decisions have
dealt exclusively with the first method of proposing an amendment (l.e.. the
Congress proposes the amendment); whereas no case has addressed the situation
where the Legislatures of the several States have made application :c Congress

to call a constitutional convention.

The first controversy over Article V occurred rather early in our history with
the adoption of the Eleventh Amendment. Lnthe case of HolltngswcrJi u. Virginia.
37S U.S. iCail.) 378 (1798), the Issue was: when Congress proposes an
amendment must the president of the United States provide approval? The
Supreme Court answered this question in the negative, reasoning that Article V
is not a typical piece oflegislation coming within Article \s law making power but
rather Is a specific procedure to amend the Constitution:

There can. surely, be no necessity :c answer that argument. The
negative of the President applies only to the ordinary cases of
legislation. He has nothing to do with the proposition, or adoption,

of amendments to the Constitution.'

The next controversy occurred with ratification of the 18th Amendment,
which concerned prohibition. In 1917 Congress passed® a Jctnt resolution
proposing the prohibition amendment. In its resolution, uongress included a
proviso that the amendment must be ratified by the necessary number of states
within seven years. The controversy arose in the case cf Hawke v. Smith. 253 U.S»
221 (19201. which concerned an Ohio statute that submitted approval of
constitutional amendments to the people ot Ohio through the reiersndum prccess.
The Supreme Court concluded that Article V required approval ot amendments
net by the people directly but by three-fourths of either the legislatures of the

several States or of conventions of the several States.

Another example of Congress' discretion under .Article V is illustrated In
DlUan u. Gloss. 256 U.S. 368 (192l)(the 19th Amendment), where the Supreme

5



Court held that Congress had complete discretion under Article \*to fix specific
time limits for ratification of proposed amendments.

The case that provides the Conference cf Staces with the toois by which to
harness the amendment process is Cclerran o. Miller. 307 U.S. 433 (1939). [n
June. 1924. Congress proposed an amendment to the Constitution known as the
Child Labor Amendment. In January. 1S25. the Kansas Legislature passed a
resolution rejecting that amendment. Twelve years later in January. 1937. the
Kansas Senate re-Introducsd the amendment. Twenty senators voted !n favor, and
a like number voted against. Tie tie was broken by the lieutenant governor, who
voted in favor cf the amendment, which was subsequently passed by the Kansas

House of Representatives.

A suit was filed in the Kansas Supreme Coun by the twenty senators who

voted against the amendment ar.d members cf the House of Represent;.tives

*requesting the court to nullity the endorsement cf the amendment. The senatcrj
and representatives contended that the lieutenant governor was net part cf the

Kansas Legislature for Article V purposes and. therefore, he couid not cast the tie-

breaking voce; that the previous rejection in 1925 served to kill the amendment

(n the state of Kansas; and that the amendment was not ratified in a reasonable

time (l.e.. the thirteen year hiatus between Congress’ proposing and Kansas'

ratification cl the amendment). The Kansas Supreme Court would not nullify the

approval cf the amendment. The senators ar.d representatives sought review In

the U.S. Supreme Coun.

In Ccleman the Supreme Coun concluded that the dispute was political In
nature and. therefore, the courts should r.ct Interfere. Specifically, the Supreme

Coun concluded that:

The previous rejection [In 1924 ar.d subsequent ratification in 19371
should be regarded as a political question pertaining to the political
departments, with ultimate authority in Congress in the exercise of
Its control over the promulgation of the adoption of the amendment.”

In short. In Coleman the Supreme Coun concluded that if there was any
impropriety in the manner in which a state ratified an amendment Lhe remedy
rests not in the courts but in Congress. In other words, if there Is some perceived
or actual Irregularity in the proposal or ratification process the objections can be
raised only in Congress. .Accordingly, the hidden danger of the Conference of
States ts that If the Conference decides to convert Itself Into a constitutional
convention or to treat the PeMton as an "application’ to Congress, then pursuant
to Ccleman the Conference's actions cannot be challenged In court (l.e.. It cannot

be stopped).



The political question doctrine is designed to remove controversies from the
courts chat are purely political In nature. It Is my opinion that chc Comerence of
the Statea and the methods used to facilitate It would be Interpreted to be political
In nature thus shielding it from Judicial scrutiny. What follows are possible
scenarios that might occur.

Scenario One: During Step 3. the Comerence decides that It wants co make
‘application ' to Congress to call a constitutional convention. Congress has two
choices: one. It could determine that the Conference has r.o authority to make
"application’ under .Article V; or rwo. It could accept the 'application’ and call a
constitutional convention, whereby the Conference could be converted into such
a convention. It appears thac pursuant to Coleman Congress would be exercising
its political discretion ar.d exclusive power under .Article V Accordingly, r.c
judicial review could be sought.

This Is .not far fetched if one recalls that the delegates sent to Philadelphia
in 1787 went there with strict guidelines to consider oniv amendments :o the
Articles of Confederation. Once convened, however, the delegates converted into
a constitutional convention, tossed the .Articles cf Confederation, and drafted .l
new document. It Is my opinion that what occurred in Philadelphia from May
through September. 1787. was guided by Divine Providence and will r.ot occur
again In the history cf this Country. Accordingly, a constitutional convention

must be avoided.

Scenario Two: Upon completion of Step 4. the Conference ccuid send the
Petition to the Congress as an ‘application.’ Similar to Scenario One. Congress
would have complete discretion under Article V to decide upon accepting or

rejecting the Petition as an 'application.”

Scenario Three: In Step 6. the Petition is transmitted to the Congress.
Similar to Scenario Two. Congress could accept the Petition as an 'application’

and call a convention.

One might argue that limiting provisions in the '.Resolution o/pGrnotixiticn’
could serve to provide a basis for a court challenge. While this might work. It
should not be considered 100% fall safe because Ccleman could be applied to

prevent a court challenge.



V. RSCQMMEND&EQNS:

Baaed on die foregoing the following recommendations ore made.

First, state legislatures should noi paae any resolution to send any
delegacea to a Conference of the States. This la the only way to insure that a
constitutional convention Is not convened. This la not to say that a self-appointed
delegation, which la not sponsored by the state legislature, cannot actend or visit
the Conference of die States but rather state legislatures should not provide any
legislative sanction to any delegation to the Conference of the States.

Second, there Is nothing that prevents a state from debating certain
proposed amendments within Its own legislature ar.d thus providing those
amendments to Its own congressional delegation for introduction In Congress. If
It la desired, then the safest way to amend the Constitution Is through the rtrst
method outlined In Abide V (l.e.. whereby the U.S. Congress proposes the
amendment). This procedure Insures that there will be no run-a-way convention
that results in altering the foundation of our consututlor.al form of government.

Third. If .my state legislature Is resolved in sending delegates :c attend the
Conference of the States then lrecommend that the following limiting language
be inserted into the 'Rescludon of Pardcipaticn'

RESOLATD. ha: Cclorcdos pantapanon in any Conference of hie
Slicies shall in no way be interpreted or construed. to be consent by the State
of Colorado to be an appilcanon to Congress andirr the amendment
procedure setJonh in Article V cfhe Constitution of the United States.

3£ rr FURTHER RESOUSED, hat Colorado's partiotpadon in any
Conference ofhe Stares srail in no way be interpreted or conscued a befor
he ourpcse ofamending or proposing amendments to he Constitution ofhe

Unded States."

If | were a Colorado legislator ! would vote for the First Recommendation
ar.d not for SJR 95-3.

Cated: February 6. 19S5. Respeetiuily submitted.

LAW OFFICES OF PETER D. LEPISCOPO

ay.

Pete Leplscopo
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March 17, 1995

Senator Bert Sharp
Alaska State Senate

State Capitol
Juneau, Alaska 99801-1182

Dear Bert,

You will receive shortly a copy of the New American magazine article "Con-Con Call".

You should carefully consider any information relating to Con-Con Calls and
Conference of the States. This information is crucial to Alaska, to America, and to
HJR20 on which you are about to vote.

The momentum and force behind the Conference of the States has propelled this
issue through ten states with hardly a npple of opposition.

Who could possibly oppose a consolidation of the collective power of the states to
“restore the political balance between the federal government and the states-7 The
way for passage has been so carefully prepared that presumably, no responsible
official could refuse to vote for it; and most certainly, it would be an insult actually to

challenge any of its resolves.
Have the Conference Dromoters been successful? Look at the score!

On January 16, Utah became the first, passing the bill in both chambers on the same
day with no heanngs and only one dissenting vote. Arkansas was second, passing
the measure on January 18 without the benefit of hearings. The bill breezed through
the Virginia Senate by voice vote and was passed by the House 97-0 on January 20
The Delaware bill was passed in both chambers without any hearings on January 26
The next day Kentucky passed the resolution without any heannos being held

February 2 was a big tnple header for somebody. For whom7 Who is accomplishing
this unbelievable political feat7 Who provides the money and the leadership to bnng
this about7

LETTEPS OF OPPOSITION



Senator Bert Sharp
March 17, 1995
Page 2

In Idaho the Senate passed the bill 33-0 and the House passed it by voice vote; in
Missouri both the House and Senate cleared the measure by voice votes without
having held hearings; and in lowa the measure was passed by voice vote -- you
guessed it, without the benefit of any hearings.

in Ohio the bill was passed by the senate 30-0 and was cleared by the House 95-2
after a hasty hearing on February 7. Subsequently, Arkansas became the tenth state
to steamroll the resolution through.

As | write, and you read, this legislation has been introduced in 41 states: ten states
have already passed it through both houses and another ten states have gotten it
through one house.

Looking at the preceding bare figures tells us that there are many elected Senators
and Representatives not doing the job they promised to do and which they are
responsible to do if they honestly represent the people who elected them.

Let us in Alaska rot become a part of this sorry picture of irresponsibility. Let us
instead hold meaningful hearings on this bill and determine with certainty whether or
not it is an incipient Con-Con bill. If it is a potential Con-Con being deceptively
represented as something else, it must be killed DEAD

Very truly yours.

C. R Lewis

P.S.
In the Colorado Senate, there was an attempt to assuage the opposition
with an amendment asserting that this is not a call for a constitutional
convention.

There is absolutely no security in any such amendment because the
Conference of the States would function outside the bounds of
constitutional limitations, and would have no enforceable boundanes
holding it to the terms of Article V. Please do not be fooled by any
words that may be added to the Resolution of Participation It is the
resolution itself that certifies the delegates, that represents tne danger It
must be defeated!



THOMAS N. SCARBOROUGH
1676 TAROKA DRIVE
FAIRBANKS. ALASKA 99709
(907) 479-3412
March 14, 1995

Senator Bert Sharp
State Capitol - Room 514
Juneau, Alaska 99801-1182

Re: CSHJR 20, Conference of the States
Dear Bert:

ON 3/9/795 CSHJR 20 was referred to State Affairs which you
Chair. Enclosed are copies of correspondence | have sent
to Representatives Barns and Odan.

You will quickly note that |1 am opposed to a Conference of
States. I do not believe it 1is in the best 1interests of
Alaska to participate 1in such a Conference. The original

purpose still exists although itis now being hidden.

Also enclosed is notice of a conference to be held 1in
Denver by Citizens for the Constitution. Came 1in on FAX
last night. We need to get copyof agenda. This may be a
much better forum to discuss howto return us to
Constitutional government.

Thank you for your efforts on SB 77.

Keep up the good work.

Sincerely.

cc: etfrfservat ivc Action PAC File



J. Howard Benson Tue flar 14 1995 02=50 an Page 1 of

J. Howard Benson
PO Box 60?31
Fairbanks, OK 99706
(907) 479-7655
Harch 14, 1995
Sen. Bert Sharp
State Capitol
Juneau, rK

Dear Sen. Sharp,

I urge you to oppose HJR20 concerning federal namlates and the conference
of states. Uhiic it is generally agreed that the federal governnent has
usurped state ™ rights in violation of the spirit of the tenth onendnent,
I believe that a conference of states nay be dangerous to our liberty.
Regardless of any assurances nade, the conference of states nay nect the
requirements for a Constitutional Convention. Renenber that the delegates
to the convention of 1787 uere sent for the purpose ol anending the
Articles of Confederation. This proposed meeting nay also decide to go
beyond its original purpose!

1 urge you to continue the figiit for state 3 rights using the
considerable pouer of the Senate through the legislative process.

Please protect the 1J. S. Constitution - oppose HJR20.

Sincerely



JACKSON CONSTRUCTION
1 Aspen
SOLDOTNA, ALASKA 99669
PHONE 262-4483

I respectfully ask you do all you can to defe.” ai - movement
or bill calling for a "CONFERENCE of THE STATETf

* believe this to be a subversive effort to amend "he
constitution.

The constitution cf the United States is not flawed or 1in
need of any changes.

needed for a balanced budget 1is for o * elected

All that is
to those

representatives to confine spending approcrlation
proviced for in the constitution as it 1is written.

is but one of thousands of examples of
clearly illustrating the absurd and
bankruptcy as well
government in

The enclosed clipping
government run amuck,
obscene actions leading to national
causing a gut wrenching distrust for all
general.

As the article points out, the estimated 82 billion annual
cos- .or this thoft 1is not including the associated tax
breaks that most likely are of the same magnitude if not

more .

to figure out that

It wouid not take a brain surgeon
programs would suffice

eliminating only three or four similar
to ballance the budget.

Respectfully 1 dM

ki)



From: Gene S. Harding
State Affairs Commit" ?0 Bex 5"1454
£"3"-= Caoitcl Wasilia, Ak.99637
Juneau, Ale. 9950111=2

SENATOR SHARP

I would like you to vote no to hjr 20 the authorization for
forming ar.d sending delegates t: lhe Conference of states beinc
sponsored by Governor Lovett®"s organization the Council of
states and funded by the Carnegie and Rcckfeller touncations.
What 1 an saying the Kcuse Resolution may seem innocent and non-
binding, cut the potential oculo turn iInto a constitutional
convention with the 1ioea of amending or a whole new

Stitution. 1 would like t: refer you to Peter Episcopal
(61?;199-5343 whom has ccnducreo a constitutional stucy*on this
and to the organization SpeakOut Arr.erios :51Cm83"-491 7%
Representatives of SceakCuz .America has spoken at a hearing
cefore the Jgd.lmal Jomnl’!“.;fj ”_VIJ"qu'Ii'_TI'_'a*z '_'!L’g(aJP_?J\-/p"

n W« » e w .« W «ec t  w -4 — 475 e« itwi |V

V.U« » wow. >*w«» imj% — A .- -— - -w kg. *u y ~u
3 minutes of testimony that is restnoted to tr.e Alaskan*cublic
:n this :ss.e. Or it is seme reason tnat Governor Lovett Tas
seme special acccmncdazi r., tr.er. I request that you calar.ze tr.e
'is testimony with an:tr.er expert or. tr.is resolution. 1 would
like you through teleconference contact State Senator Charles r.
duke of tr.e State o: Jo.orace r.or.e =ml1? 431-7?257? or the Japitci
4 *3C3 3cH-43"5c/ the first ard :r*dina* au""@* o" "he "1~~
amendment resolution 1.m or sjr 7. Jr. closi.nc iter IT this
could net ce or become a JCN*STIT"JTICN CONTENTION, 1 have one
guestion7 How 1is it that Senator Hark Brown cf P.-Colorado ar.d
oo-scons:reo by Senator Jesse A. He..ms of R-N"crth Carolina has
submitted sr 82 authorizing the conference of states vote :ir. the
ar.c to submit to CONGRESS the balance of 3UD amendment oncer
Article / c: the U.S. Jor.stitutior.? Co me tr.is a direct link to
a constitutional convention. Thank you for taking time reading
~mis 17r-sr.

G ene S. Harding
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February 4, 1995

To Whoa It May Concern;

The Tenth Amend* ent Heuolution woa upcnaorad by me in
Colorado to anabla our ucata to take n etrong acand against tn«
unconstitutional bonavior of the Environmental Protection
Agancy. Since then, it has taken on a n«v proportion as other
etataa adopt a similar raaolution.

Cur present Constitution gives uc all the right* ve need
for states to roclaia their aovoreignty. Thoro ia no need for a
new Constitution. Thera ara those, howavor, who wish to embrace
the Tenth Amendment Movement in order to call for a Conference
cf states (C03). This 1is a constitutionally dangerous act to
tako. A sooting cf state*, Tfully sanctioned by stata
legislature*, has the power to turn such a conference into a
Constitutional Convention by resolution. It would naan the

death of our preeent Constitution.
ror those reasono, | an opposed to the Conference of States

proposal. Although thera ere many ways to prevent the COS from
becoming* a Constitutional Convention, | have not found tho
loadorahip of the COS to bo willing to taka even the smallest

e .step in that direction.- There*will bo anondnontu to the
resolucion for the COS In eon* states in an attempt to preclude
Che COS delegetos frca allowing tho COS to become a Constitutional
Convention. Thooo anondnents will not work, however, since tho
COS delegates, once aaiionbied, are in fact considorad to bo
representatives of the pooplo, not the legislatures.® There are
sany court rulings to support the contention that they nay,
therefore, disobey or Ignore any prior inotructions. Pleaao do
whet you can to prevent your stato"a participacion 1in tho cos.
It is but on* more step that would ultimately moan tho end of

our preeent very precious Conetitution.

Sincerely,

Cherlee R. Duke

it i%efyrrex
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March 15. 1995

TO CITIZENS OF THE AMERICAN REPUBLIC

For some time now. wc who oppose the Conference of the States (COS)
have jone so on ihe basis that this COS is no ordinary national conference
Rather, we believe it IS a precursor to a Constinnioiul Convention tCon-
Con). Wc further belie.e aCon Con at this time of dramatic change in our
country is ill-advised and would effectively destroy many constitutional
principles wc find virtuall) sacred.

The proponents of (he COS have steadfastly tnsiscu Z Ccn-Con is not their
intention. However, there arc many warning signals that would indicate
otherwise Previous writings by Utah Governor Michael Leavitt describe
cur federal government as “out dated and old-fashioned* rnd *no< suited tc
the fast-paced, high-tech, g'obai marketplace we are entering*. The various
state resolutions being requested of the states specif that the bylaws of the
COS will he “confined” to ‘fundamental, structural. long-term reforms* in
government. We do not believe it is possible to explore these ideas without
commg dangerously close tc a Ccn-Con.

In addition, Article I. Section 10 of our United States Constitution states,
’No State shall, without the consent of Congress, . . . enter trto any
Agreement or Compact with another Sale .. * From this, it is clear the
COS and *»e Sates” Pemon. which is the suied goal of the COS, do
KfittKnLan aRKgmenLor-*Qffl*ct.with other s:ate?. and as such arc in
direct violation of the Constitution barring consent of Congress.
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On March 2, 1995, Senator Hank Drown introduced SR 82 in the U. S.
Congress. This resolution laments Congress’ inability to pass the Balanced
Budget Amendment and, then, as 'he enacting clause of the Resolution,
states, "Resolved, that Congress hereby petitions die several States of Lite
United States of America to convene a Conference of the States for the
express and exclusive purpose of drafting an Amendment to the Constitution
of the United States requiring a balanced budget and prohibiting ihe
imposition of unfunded mandates on the States, and tii.it such States then
consider whether il is necessary for the States to convene a Constitutional
Convention pursuant to Article VV of die Constitution of die United States

in order to adopt such Amendment."

This resolution is believed to clearly represent the "consent of Congress* as
required by .Article 1, Section 10 of die Constitution. This consent
document gees one step further, however, and lays the groundwork fcr a

Con-Con.

The supporters of the COS can r.o longer say the intent of die COS is not
to convene a C m-Con. Wc now have in plain language, for all to see. the
preparatory steps to i Con-Con. Cur worst fears for die dangers this COS
represent to our Constitution are new real. The constitutional crisis
represcn cd by this CCS must be opposed by ail who revere die work cf uie
Framers jf our Constitution.

A Constitutional Convention at this point in our nation’s history is net
recommended because statesmen of the caliber of Thomas Jefferson. John
Adams, ami Benjamin Franklin arc not presently in national political
leadership. Our nation has such people; each of us must seek diem out and
then prosidc die support to encourage these people to show themselves.
THE TIME IS SHORT « THE NEED IS GREAT!

Sincerely.

Charles R. Duke

CDrhh
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April 5. 1992

Meski Sen-ite Stare Affairs Committee
Senator Ben Sharp. Chairman

Dear Senator.

N >hi< the P.iil.Im. Ven.Ai of the Qjnhrencg of Smas? A lew years back
there were two tilLs introduced before the Congress ofthe Cnred States The first was
House Concurrent Resolution 23, the other was Senate BQ 22, caiiicg for a Consnriucnal
Convention :0 be held in Philadelphia to introduce the New States Coustnufiou. For you
who don’t know, the New- States Constinicrm does NOT have aBill of Rights in it. |
have a copy of h for ill who are interested

The States created a Federal Government by the first rhiee irticlcs ofthe Conn:*
tutiutt. it is clear that those agencies in go. eminent, including ihe President and Congress
and the Supreme Court, are all subject to corrections by the Principle, the Stales. 'Ae have
the Constitutional power to do it with out a Conference of States It is witlun the author-
ity ofthe State legislature, to correct the wrong acts of Congress bv first defining law and.
second, to pass correccve State legislation

Just remember. Tyranny never marches mto 2 country wuh aplacard on his breast
bciricg his name. He always approaches the people under the guise of huaanitacanim.”
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You must pass fiti bvth Amendment Resolution inyour stateand REJECT A=
COS Resolution HJR IP Remember Mtirpbys bv,, "What can go wrong, will go
wrong.>”’Don Ttake a gamble on the idea that the COS will not mra intoa CON-CON
There ar* too many documented facts stating this is coing to happen.

You have been inpolitics long mough to know that when the opposition can not
refute facts with facts, they resott to name calling and try to associate the opposition with
weird, unpopular organizations. This iswhat the Council of States Government isdoing
now to get you to believe their views. luev are calling us (people who beiieve m the
Constitution), the "Far-Right Movement." if being patriotic and believing in the Consii-
rutioa is far right, so be it 1improud to be this

American Patriots,

Leonard & Charlene Rowe

ETERNAL VIGILO.CE LSTUE PRJCE OF OCR FREEDOM N

W *«*Br American. Buv Aojrrican Before it'* Bve \inerita>***'*
-1
nss Jr<
*&rw \ E R ox:x '

» > .in informed p'*uloui is one the Jnvsrnment canV .eatiiy foci < «



Th« Florida Slala L'nlvemlly
Tillahain#/ Florida

t tiitft «/:iw

March 10, 1993

Mr. Eric J. Them

Legislative Analyst

é—%@e Republican Office
The Capitol

Tailahajsee, FL 32399-1200

Dear Mr. Thom:

Thu :j ;r. reaper,it to your inquiries regarding HCR 1401, which caE* :c: the conven-
ing of a 'Conference o/ the Sates' ar.d wcuici authorize Florida's carJcipdtion in such a con-
ference. As professors of constitutional law at the Florida Sats university College of Caw,
wc are extremely troubled by the possibility that this proposed Conference could bo construed
a an application for a constitutional convention under Article v of tho United States Const'.!;-
non. Such aconvention could evolve ir.tc a wholesale assault on our Constitution, and lead to
proposals for destroying our preaent constitutional system The history of the 1737 constitu-
tional convention indicates that once a cofistituticniJ convention is ccmer.ed, the delegates to
that convention could expand the agenda of ihe convention beyond its vfiglnai purposes, dic-
tate the:: cwr. rules for the ratification of the convention’s proposals, md therefore circumvent
the fairly strict requirements of Article V. Moreover, again using the 1767 updrience as o.r
model, no extama) authcrltv-r.iither Congress, tie court:, nor states the: disagree w:;h
convention’s propoiais-wcuTd have the legal authority to fhe convention’s decisions if
the convention itself deemed those decisiens binding on tihe entire country

Cur conclusions about the dangers of the #onference' proposed ir. HCR 1401 are nos
mlitlgatco ?y the ambiguous phrasing of the proposal. nor by the oral subsocticr. stating that
~he Concurrent Resolution does not constitute on application by the Legislature of the Slate of
Florida for tlw calling of a feder.tl Constitutional Convention within the meamng of Article V
of the United State* Constitution “ It is essential to iceep ;n mir.d the: the "Ccnrerence of the
States could define its objective* for jiseif, and aculd reject preexisting limitations on its
authority, jus: is die 17*7 convention abandoned the Lm.iiai/ons imposed or.by the Artc.es
of Confederation. The broad language of the Concurrent Resoiuttor. authorizes the Conference
.0 reform the FcderaJ Government* and authorizes Conference delegates to “propose, debat®.
and vote cr. elements Of an action plan to restore checks ar.d balances between the juiei end
the national government.* These broad mandates could easily be construed oy the Conference
u providing the authority to fjr.dam.enully revise pur existing constitutional structure.

I; is the strange (and danjerous) nature of a constitutional convention that it defines Its
own objectives and sets the guidelines for its own success. Once a constitutional convention
begins, the only limit on iti power ispolitical. The federal sours nave cor siitently reined to

entcyui stion* ing the leeinm.acy of constitutional amendments (i* Colentuav. M il-
ler. éldlf lj%e 4%% (rf%ﬁ Thererore, d new constitutional CONVENTION presents the disturbing



prcipcu of many dfi'crem political "S0<teSsxdx« Conference, the existing federal government,
dissenting jtatcs~*JlI vying lor preeminent ;X)lit!oil authority, without the potnbilUy of Judicial
review to wrcic the dispute peacefully. This is truly &recipe for aconstitutional enjis. and the
deaiat'ilizir" .treels or sudh aor.sis woulG reach into ivtry aspect cf our political, legal, and
economic life.

We emphatically urge the Florida legislature to reject HCR 1401, or at the very 'w»t to
postpone decision on the Concurrent Resolution until tho legislature has given careful and
dcxled consideration to the many potentially disastrous implications that accompany even an
ambiguous call for a constitutional convention. The United Stales Constitution is the greatest
political document since the Magna Cara. Much of this country's strength and international
moral authority are attributable :0 the Constitution's careful balancing of rights,
responsibilities, and powers. Joining a "Conference of the State* as defined In HCR UOL ij
the first, radical step down a very slippery slope toward upsetting that balance. We urge you
to resist taking that step.

Sinoerely,
Steven C. (8
Joh?tw. angd Athley E. Froit
proftisor ofLaw

r-n J t - s
Nit Stent

Profesjor ofLew
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4 2 »br,0k] 3udget Annml.Mimt la tha Coiutilutioiu

o [N TKS SENATE OF THE UNITED STATES

Ma*CX 3 Ceg-alAtlvo dov, F23RVA** 22). JSSS

Mr. B2CV.N {fcrhim”if md Mr. Kilws) eubmltled ihe folJ;wi»J rrsofcticn;
ftKieh wa* rtf*.—red Id th* G;rr.miit>» on tie JuHJoiary

RESOLUTION
To patiticn J* States to corvere a Conference oi the Suiea
?tc?_nsider a Balanced Buoget Amenciment to the Con-
stitution.

\tharcas Article | of the Constitution of the United States cf
Ielprovices that the Congress is vested with the au-

thority tolay and collect taxes; to pay the cents of the
'United States, to borrow money on the credit of the

e United States, end to expropriate money from the Truas-
ury;

Whereas for the past quarter century Congress has heen un-
able to hutonrc rhe Nation's budget In any year.

Whereas the Presicent of tre United States hes submitted a
[ budget whioh increases the deficit In future years,

.0



Wheret®>Menbers c: Congress2 have been unable to Agree on
language for an Amenament to the Constitution which

would require & balanced budger; 3na

Whereas Congress has therefore attempted to cery tha sov
eral States cf the United Stat3 the opportunity to vote
on a Constitutional Amendment reguiring @ belanced
bucget: No¥, therefore, e it

1 Rucked, That CongTes hereby petitions the severa
2 States of the United States cf America to convene a Cor.*
3 firfiuco of tha States for the ¢.\press and exclusive purpose
4 of drafting an ~Avendment to the Constitution of the
5 United Sta' s reguiring a belanced bucget and pronibiting
6 the Imposition o+ Unfunded mandates on the States, and
[ that such States then consicker whether it Is necessary for
S the Slate* to coumrtne a Constitutional Conventtion pursil-
9 ant to Article V cf the Constitution cf the United StAtos
10" Inorder tc adopt such Amendiment.
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Senator Sharp
Chalrman
Senate State Affairs Committee

Senator Sharp,

I am adamantly opposed to HJR 20 which concerns the
Conference of States Issue. This conference 1Is nothing more
than a back-door attempt to hold a Constitutional Convention
without the general public®s approval or 1input. The
Constitution does not need any alterations. All we need are
legislators with the courage to do what 1is necessary.

I ask you to oppose this nonsense with all your vigor.
Alaska must not contribute to this campaign to revoke our
Cod given rlght3.

Sincerely,
Lee Schooler
9599 Drayton Dr. *432

Anchorage, Alaska 99507
(907) 522-1001

Aovrrrt/v*tc ZE£rre<) &r fW/ts jrjc tf - /sr/? zo
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April 5, 1995

Toi Alaska State Senators

A«: HJR 20

As we understand 1it, if HJR 20 passes the Senate, it Iis
probable/possible, without any guarantee to the contrary,
that the proposed Conference of the State3 could turn into a
Constitutional Convention.

In addition, we are advised that our present
Constitution already gives us all the rights we need for the
States tc regain their sovereignty.

IfT the above scenarios are the case, we do not wantthe

Senate to approve this legislation. It seems an excerciae of
waste and effcrt3 should be made toregain sovereignty
within the means already developed. The recent Balanced

Budget Amendment also sor.es to aimd, specifically, why wa
all that time wasted by legilatures debating, negotiating,
voting on an issue that should have never become an issue m
the first place. Everybody 1in the world 1is required to be
financially responsible, our Congress should be too. It is
the right thing to do.

There 1is alet of revamping necessary tc get to a more
efficient government, time appears to be of theessence, we
submit then, don ™t waste time passing newlegislation, wuse
the tools at hand and make it happen.

We Tlook forward to your comments andif we are not
correct 1in our presumptions please advise.
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Working Together lo Fix America

April 5. 1995

The Honorable Bert Sharp
Senator, Alaska State Legislature
FAX 907-465*2070

Dear Senator Sharp,

Enclosed, herein, is some Information about the Conference of the States, Inc. (COS).
My apologies, if it duplicates material you may already have received.

The decision that your committee makes cn the Conference of the States
la one that ydii have lasting affects on ail of the States. It la the most
significant decision Alaska will maka, since joining the Union.

HJR 20 simply is r*j your run-of-the-mill resolution. There is overwhelming evidence
that COS 'oaders Intend it.to lead to a Constitutional Convention.

But. why? There !s no need to declare States' Rights through 3uch a dangerous
procedure. After all-if the Department of Justice had to Inform the Clinton Health Care
Task Force in March of 1993 of a 1SS2 Supreme Court ruling that

"the Tenth Amendment does not permit the Federal Government to
‘command...state governments to implement legislation enacted by
Congress."(DOJ to W. Zelman, HCTF Documents, Nat. Archives, Box 1438.)

then we can rest assured that States are protected undsOhe Tenth. They just need to
assert themselves as some States are already doing with “Federal Tax Fund" and
“Legal Tax Fund" legislation.

Consequently, we auestionJhe real.motives benmd the Conteren.ee cf the States, inc.

Please vote &.Q to the Conference cf the States. Thank you.

Verv trnlv vfinrs

Linda B. Llona
President and Founder

o/
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June 24, 1994

Lika you, | find nothing in tha
Constitution that vould limit what a
8onvention called to propoaa Anendnanta might

o,

Juno 1is tha busiest nonth at Court, but
so far, | an surviving tha heavy load.

Enelofing a brochum about tha Court and
a copy of v graduation speech 1 gave last
year.
All the best to you,
hi,
Ruth Bador Qineburg

Encloturas
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TEL:
fcsgrem e( iulil
(M < jun* 13, 19«
CKI(> JUITICt |W*5<A /
o«af ?hylli»i
| in glad to respond to your inquiry a proposed
Article V Constitution*! Convention. | have i o S

about thif topio osny tiaai during ay n«vi conferencu and
collage sorting* lino# | b*caaa csairsan o* the Coaaiffion or.

Mcontannial or the U»S, Constitution, and | haya repeated.y
tAit such « convention vcuid ho a grand vast* or c.a*»

trio

replied

| have alio repeatedly given sy opinion th.at there is no *
arrictiva vay to lis it or auizl* the actions | a constitutional
Convention, Tha Cor.vir.tion could aaka it* rulaa and J»t its
ovti aganda. Congrosa aight try to lia it tho Convention to ona
aaar.dnont or to on* issue, but thet* ia no vay to assure that tho
Convanticn vouid obey, Aitar a Convention |If convened, it vi..
b-i too lata to atop tha Convention ii v* don’t lik* ita agenda.
Tha a«*tir.g in 1737 ignored tha lia it placid by tha
Coniadaration Congress "far tha »ol* and express purpose.'™

With aaorgo Washington is chairaan, thay vare abis to
deliberate in total cacracy, with no prais coverage and no leaks.
A . constitutional convention today vouid bo « Cr**-for-all ior
special intenat groups, television coverage, and prssa
speculation.

cur 10*7 constitution vn rtforrod to by **v#ral ot it*
author* a* a "ssiraoi*,““ Whatever gain sight b* hoped ior ires a
r.ev constitutional convention could not b« vorth the risk*
involved. A ncv Convantian oould plung* our Katicn into
conitltutional conduiion and confrontation at av*ry turn, vith no
assurance that focus vouid bi or. tha subjects naadlng attention.
I hay* 4iico'irng*«i tlJb* ids* of ¢« constitutional convention, am

glad to aaa status rescinding thoir previous r**olutien*

reqguesting a Convention. |In th**a aictntannial years, v« should
wt caiahratir.g ita long lIlia, not challenging iti v*ry existence.

.. oain B'C<i raP#*? on cur constitution can b* daalt vith by
specific tsendaentf,

Co i»Uy,

Hr*. Phyllis fchlaCiy
as r&imount
Alton, IL 3200a
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AVERICA WORKS 3EST
WHENWE SAY.... PENNSYLVANIA AFL-CIO
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March 7, la«b

TO: AU. MEMBERS OF THE HOUSE INTERGOVERNMENTAL AFFAIRS COMMITTEE
Dev RepreitntatNe:

RE: Senate Raeolutlon No, 12
Convene a‘Conference of the State*
PL1ASS OPPOSE

We ira writing lo request yew itrong oppo*Wcn to Senate Resolution No. 12. Senate
Reanluttr.n Nn 12 **a back.door route to re-wrltlng tha Constitution of tho United Et«oa.

Tha Resolution fa full of high sounding phrases, Out boiled cfown to it* essence, tha
Resolution would set InmcTcn a dramatic upheaval of our Republic. The RatOiutdn is
aimed at a balanced budget amepdment without any protection* for Social Security,
Military, or Veteran! " right*. In dd0VVCN, tha oorvantlort would ceil far doing away with so*
caitec mar.cataa in an indbcrtmlnsta fashion.

Although our Republic hu been throuflh rough tlmee, v » are strong advocate* cf
supporting democracy and the Rapublic.

Our democracy has numaroua way* now to deal with the ao-cailad prooiam* nf
emandatoIand balancing tht Federal ar.d State budget.

This is not the time to set in motion tha proceae cf rewriting the Ccnptitutlon of tho
United STttH.

Pieaeo vota in eupport of cur County and the greatest and eldest democracy In tha
world.

Sincerely,

WILUAM M. GEORGE, President
RICHARD W. BLCOMINGOALE, Sacrttary-Treaiurer
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Rep. Thom** E. Armstrong
Room 53B, East Wing
Main Capitol Building
Harrisburg, PA 17120

Dear Representative Armatrongj

The House Intergovernmental A/fairn Committee, on which
you serve, has scheduled consideration of S. Res. 22 (ot
tomorrow, March 3. The Pennsylvania JewtAh Coalition urges you
to table consideration of this resolution unlU questions are
answered concerning whether It Is p<*>albl» that ths "Conference
of ihe States"” could him Into a Constitutional Convention, either
this year or in future years.

While the PJC does not subscribe to any *"conspiracy
theory™ that this conference Is Intended to subvert our current
government, serious concerns nave been raised by credible souncco
about the resolution ar.d the Conference. Many of these concerns
w*r» vxpretjixd at the March 2 meeting of the committee by Its
Timbers. The PJC Implores you to rtslat passing 5. Res. 12 until
you have ill of the facts com-trming whether the Conference could
malce application to the Congrervi f0r dretignntion as a
Constitutional Convention, pursuant to Article V of the U.S.
Constitution.

Several Constitutional scholars In Pennsylvania have been
asked for their reactions to tills resolution, and | think tliat It Is
reasonable to delay a vote on the resolution until there are
answers to many of the questions raised last week. | would
expect that a delav of one week would b= jm/fieient. At a
- nimum, the ?J£ requests that any amendment to the resolution

Ifving restrictions on the Commonwealth's delegatci be made
X MSOlved" clause rather than as a "whcrtraa™ claum.

robrrun
caccuuve Director
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Mr. Ror. V/eber

Mr. John Dowless
Roundtable Group
Christian Coalicion

"mcar Roundtable Members:

As you are aware, ar. increasing number oi scale legislatures have
passed a "Conference of States®™ ™ (COS) resolution or the resolution has
been introduced and is moving through their state houses.

There 1is strong concern on my part anc others that these CCS
resolutions have the potential co show that many states support what
could lead to a weakening of our United States Constitution. Many of
us have been working for several years to prevent the calling or a
Constitutional Convention (Cc.n-Con) which most likely would result m
radical changes which could destroy our existing Constitution.

The process that Would culminate in an event called a Conference of
States 13 as fellows:

1. A Resolution of Participation will be filed in each
state legislature early ir. the 1995 session. The
resolution authorises the appointment of a bipartisan,
five-perscr. delegation made up of the Governor and four
legislators from each state to attend.

2. When only a majority of states have passed the
Resolution of Participation (Article V of the
Constitution requires two-thirds of the states to call ft
Convention to amend the Constitution) a entity
called the Conference of States, Ir.c. will bo formed.

3. The actual Conference of the States 1is planned t, .
held in Philadelphia. Pennsylvania. Out of this
Conference a -States Petition* could emerge which would
chon bo taken back co tho Stacoc for approval by each
si.ate legislature* after which this States Petition*
will be presented co Congress.
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Mr. John Cowless
March 8. 1995
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4. If Congress refuses co consider or pas3
che amendments bo che Constitution contained
in the "Petition", che states would have the
option themselves of calling a Constitutional
Convendon.

It appears to me that str.ce proponents of a Constitutional
Convention have been unsuccessful in getting the required
two-thirds (34) of the states to pass a resolution calling f<r a
Constitutional Convention, they are cleverly planning to
accomplish the same thing with a simple majority of states, and.
thereby circumventing Article V of che I S. Constitution.

The proponents of CCS ar.d a Constitutional Convention claim that
Article V of the . 3. Constitution 1is unworkable. Or. the
contrary, the Constitution has beer, amended 17 times under
Article V. \The first 10 amendments were done 1in cr.o action.)

Che fl. S. Constitution has served us well for over 20C years, so

we dc r.ct need a new Constitution. Through che COS anc a "States
Petition®, a Constitutional Convention could be created merely by
a resolution passed by a simple majority of che COS delegates.

Cr.ce the Constitutional Convention 1is begun, there is no way to
limit the actior.s taken ar.d this could mean the death or cur
present constitution. Then all cf our God-given rights as listed
m the "Sill cf Rights* would immediately be ir. jeopardy.

IfT ycur Rcur.dcable reaches a position of agreement with the
foregoing, |1 respectfully suggest that you have all members cf
The Christian Coalition contact their state legislators as
quickly as possible to register their opposition to the
resolution 1in their state houses calling for a "Resolution of
Participation* in the Confer.nee of States.

Sincerely,

UV\
CON ROGERS |

3R/abr



P. 0. 3ox 1938
Evargraan, CO A0)<3
April ), 1995
(303) 474-4073

?20: Senator 3<v: Sharp
?1«j<c 7ace "ID™* ar, the Confaraaca of the 3Cat*al {IJR™O

Th«ve ia no doubt :lwi tnl* to~Ucivi ,<n t« kvl.,,a «
.n:0 4 constitution convineicn n called far in U.S.
Sane ce”fe 444 Heine 4 HarV. Scovn’o Senate XS32.

?leaae i4e the caver rij* 1 have faxtJ for che new
COh«eiSu:»on that ha4 already been prepared for the
ijh: else. If you vent | will j«nd vou a copy of the
"New" Conititurion.

eecau also cat>Scare Senator Charles oj<e for *11 tn<
ihfor-ation you need :a explain how ;h« COS will corn
;ato a Cvll-COll, (303) 364-43oi

jon’t :a*e part in a plan that cojld dienar.tle ou:
wonderful Cam: tcuttor..

Than* you.

S- & ?.-rr&c-v

Roeenary S./Anderson
aeaber of
Ciciaene for the eomtttution
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Hiahtger_}awc%dﬁl’ar}/géjbcommlttee on the Constitution, Federalism, and Property
Testimony of Sen. Jeff Wells (CO)

Good momning. | am State Senator Jeff Wells from Colorado, and |
appreciate the opportunity to testify before this committee at such a critical
time and on such an important topic. | have been in state government for
thirteen years and just recently completed a term as chairman of CSG's Western
Legislative Conference — comprised of the House and Senate leaders from all 13
states and 3 territories in the West. | amthe current Vice-Chairman of CSG
| amalso a member of the Conference of the States' Steering Committee.

It seems to me that the Conference Is a creative new way to address the
current imbalance in our federal-state system. The Conference will present an
opportunity for the states to make a more powerful statement than each of us can
meke alone. \\é can gather together, debate the issues, resolve any differences
over details, and speak out for what all of us, regardless of region or party,
believe is needed to restore the principles of federalism.

In 1909 the Council of Stale Governments issued a report that states, 'One
of the virtues of our federal system is its flexibility which, among other
things, enables or; or another of our constitutional partners to rise to the
challenges of particular momonts in our history. So long as the challenges are
1t and our federalism Is brought back into balance on a higher plane, then our
federal republic is strengthened by this dynamism. However, when the challenges
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are not adequately met, and when one constitutional partner becomes [-o?)
preeminent as to begin to endanger the constitutional integrity of the other
partners, then our federalism is placed in jeopardy." That statement is as
applicable now as it was five years ago.

1would like to meke some comment* jbout the legal status of the Conference
of the States. The Conference is not, and cannot be construed to be, a threat
to turn into a "runaway* constitutional convention. The U.S. Constitution
requires that the reaerar congress Propose constitutional amendments. As an
alternative, congress IS required to call a convention, which could then propose

/ an amendment, if two-thirds of the state legislatures apply. The resolutions

introduced in state legislatures to authorize participation in the Conference of
the States simply cannot be read as applications for a constitutional convention.
They are not directed to Congress. Many of them including Colorado’s, say that
they are not applications for a constitutional convention. In fact, since the
convention that wrote our original constitution, wo have never had a
constitutional convention

Nothing In the constitution gives the Conference any standing to Seek
recognition from Congress as a constitutional convention. No group of citizens,
even governors or legislators, can call themselves into a constitutional
convention — it takes action by Congress. Furthermore, Congress has no power
to recognize tho Conference as a constitutional convention, since it can call a
convention only upon application by 34 states. Those who are afraid that the
Conference might turn into a runaway constitutional convention are assuming a
series of Improbable, illogical, and even illegal events.

For most of our history, the states and the federal government were
partners in governing our citizens. Each respected the role of the other.
However, in the last twenty or thirty years, a combination of unfunded federal
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mandates and unfounded federal court decisions has put the states in the position
of mere agents of the federal government, carrying out a federal policy agenda.
Rather than partners, the states have become administrative agencies.

Ore of the most discouraging developments wes the Supreme Court's 1985
decision in Garcia v, San Antonio Metropolitan Transit Authority. That decision
involved application of the federal Fair Labor Standards Act to states and local
governments. | do not need to remind you that the  FLSA containsmany detailed
requirements that can impact heavily on an employer's budget. In m/ersing the
earlier case of National league of Cities v. Usery  and holding that statesand
cities are subject to the FLSA the Garcia case had  a devastatingimpact onthe
ability of the states and local governments to manage their oan budgets.

But the more devastating impact of Garcia wes the ground for the decision.
The Supreme Court, for all practical purposes, abdicated its authority and
responsibility to decide questions of federal-state relationships and instead
instructed states which were dissatisfied with federal preemptions to look to the
political process. States could only read that to mean that they should get in
line bofore Congress, along with other special Interest groups, and lobby for
their governing rights.

More recent legal developments indicate there 1s a ray of hope. In New
vork-v. United States, a 1992 decision, the Supreme Court did adjudicate federal-
state relationships in the context of a particularly egreg«ous statute concerning
disposal of hazardous waste. There the Supreme Court held that the Tenth
Arendent forbids Congress to order stales as governments to take any action.
Although it may put pressure on states, in the form of preemptive legislation and
Incentive grants, it cannot "commandeer" state financial or regulatory resources.

The New York case built on a 1991 case from Missouri called Greoorv v.
Ashcroft.  In Greoorv. the Supremo Court upheld the application of Missouri's
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constitutional provision on mandatory retirement for state judges over a
challenge based on the federal Age Discrimination In Employment Act,

Further litigation is working its way through the Judicial system. Tre
Supreme Court will decide the case of United States v. Lopez this term. That
case presents a Commerce Clause challenge to the federal law that makes it a
crime to possess a firearm within 1,000 feet of a school. Finally, there are a
number of cases that challenge the constitutionality of the Brady Act's
cormwndecring of state law enforcement officials to implement the federal law.
You might be interested to know that federal district courts in Montana and
Arizona have declared the applicable portion of the  Brady Act unconstitutional,
while a federal court in Texas has upheld It.

This very quick review shows the 1=c« of judicial consensus on federal-
state relationship issues. It also Illustrates whyl and many of ny colleagues
feel a great deal of frustration in regard to state relations with the federal
government.  This is not simple frustration with a case or two | believe to be
wrongly decided. It is a frustration with the system and the process that calls
not just for a litigation strategy but perhaps for structural chango and
amendent of the constitutici. | anhopeful that the Conference of the States
will provide that opportunity.

You may wonder why states are so concerned about theseissues, especially
when a measure like the Unfunded Mandates Act is on its way to the President.
The reason is that legislation can only go so far to address what is a massive
problem facing state governments today. Mandates are only a major symptom of a
mueh larger crisis facing our federalist system — that of the federal
government's refusal to acknowledge states as partners in governance and the
powers reserved to the states under the Tenth Amencment.

The,» has been opposition to the Conference of the States andundue fear
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of a constitutional convention. Opposition has come from both conservative and
liberal groups, and unfortunately it has beon successful in delaying resolutions
of participation in a few states, Including Colorado. It is crystal clear,
however, that no change can be made to the federal constitution without following
the procedures set forth in Article Vof the constitution. Nobody involved with
the Conference of the States intends otherwise. Moreover, the holding of a
Conference of the States will actually help remove the threat of a runaway

constitutional convention.
Thank you for according ne the opportunity to speak about the Conference.
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Qo Ed column, by Sen. Jeff Wells — Colorado Springs Gazette Telegraph

Last November's election results sent * clear message to politicians across
this country that it's time for a change. It's time for the states to mount a
new initiative against the concentration of power In Washington and to reclaim
the power of the states.

The Conference of the States is a creative newway to address the current
imbalance in our federal-state system.  The Conference will present an
opportunity for the states to meke a more powerful statement than each state can
meke alone. i can gather together, debate the issues, resolve any differences
over details, and speak out for what all of us, regardless of region or party,
believe is needed to restore the principles of the Tenth Amendment.

While there are plenty of examples of deral authority run rampant, two
will Illustrate the problem. First, unfunded federal mandates, such as those in
the welfare and environmental areas, meke writing tho state budget a nearly
Impossible task. Colorado’s tax money is being commandeered for a federal agenda
— money that could be used to solve Colorado’s problems.  Second, court
decisions ignore the Tenth Avendment and diminish state sovereignty, turning
states into agents of the federal government in implementing federal policy.

The purpose of the Conference of the States Is to address the imbalance
that exists between federal and state power. The Conference will convene when
a majority of the states have agreed to send delegates. Its function will be to
suggest measures that can meke the principles of the Tenth Arendmert a reality
once again.

The Conference could rocoomend legislation, a litigation strategy, and
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ultimately federal constitutional proposals to restore a proper balance between
the federal government and the states. An example might be a Balanced Buoget
Arendment.  Votes in Congress may be swayed if a substantial majority of states
supported such a measure.

However, it 1s crystal clear that the Conference of the States has no legal
authority, only the moral force of its proposals. The Conference should not be
mistaken for the process prescribed by the U.S. Constitution to propose federal
constitutional amendments. Arguments that the Conference might set in motion a
process to completely rewrite the constitution are based cn fear, not the facts.

Here are the facts;

Te US. Constitution requires that the reseral congress Propose
constitutional amendments. As an alternative, congress 1S required to call a
convention, which could then propose an amendment, if two-thirds of the state
legislatures apply.  The resolutions Introduced in state legislatures to
authorize participation In the Conference of the States simply cannot be read as
appl icatioi s for a constitutional convention. They are not directed to Congress.
My of them including Colorado’s, say that they are not applications for a
constitutional convention. In fact, since the convention that wrote our original
constitution, we have never had a constitutional convention.

Nothing in the constitution gives the Conference any standing to seek
recognition from Congress as a constitutional convention. No group of citizens,
even governors or legislators, can call themselves Into a constitutional
convention — it takes action by Congress. Furthermore, Congress has no power
to recognize the Conference as a constitutional convention, since it can call a
convention only upon application by 34 states.

Sen. Hank Brown and Sen. Jesse Helms, two senators not noted for their
liberalism, are not worried about the Conference of the States. In fact, these
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senators have introduced a resolution In Congress asking that the states convene
a Conference of the States for the express purpose of suggesting changes to
require a balanced budget and to piohibit unfunded federal mandates. If the
Conference they support recommends these measures, the recommendations will still
have to clear the procedural hurdles prescribed by our federal constitution.

Those who are afraid that the Conference of the States might turn into a
"runaway" constitutional convention assume a series of improbable, illogical, and
even illegal events. (n the contrary, the people who would be involved In the
Conference have no authority to participate in a constitutional convention and
must apply the law -- after all, they are public figures who must answer to tho
people.

If unbased fears block the Conference of the States, the states will have
lost an important opportunity to begin to redress the imbalance between the
federal and state governments. The defeat of the Balanced Budget Amendiment mekes
it clear that such a Conference is required to urge Congress to take the states,
their problems, and their desires seriously. The holding of a Conference of the
States will actually help remove the threat of a runaway constitutional
convention. This is a responsible, bipartisan effort which deserves widespread

support.
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SPONSOR STATEMENT
FROM: Representative Ramona Barnes
DATE: January 26. 1995
RE: HJR 20
"Relating to unfunded federal mandates and the Conference of
the States"

HJR 20 authorizes the State of Alaska to send a delegation to represent
the people of Alaska at a Conference of the States. The delegates would
debate and vote on an action plan to restore the checks and balances
between the states and the national government.

The resolution notes that the conference will convene no later than 270
days after at least 26 legislatures adopt similar resolutions and that
Alaska will be represented by five voting members consisting of the
governor or a constitutional officer selected by him, and four legislators,
two from each house selected by the presiding officer of that house. No
more than two of the legislators selected may be from the same political
party. Two alternate legislator delegates, one from each party, would
also be selected.

The action plan to be voted nn at the conference will be called a States'
Petition. It will oe presented to each state in the fcrm cf a resolution
for ratification, then presented to Congress as the will of the states of

the Union.

Since 1990 alone, the federal government has enacted at least 42 major
statutes imposing expensive regulations and requirement on state and
local governments. HJR 20 is an important first step toward reversing
that trend and restoring the balanced system of government envisioned by

the Tenth Amendment.

SPCNSI-R STATEMENT



Office of che Governor
Office of Management and Budget
January CI, 1995

Position Statement

HIR 20

The Knowles Administration supports House Joint Resolution 20, relating to
unfunded federal mandates and the Conference of the States. The Conference of
the States, which is supported by this resolution, has received broad interest and
support among the states as a forum for addressing the balance of state and

federal powers.

For Alaska, one of the key issues in ou: relationship with the federal government
is not just the funding of federal mandates, but also the flexibility to tailor our
government services to meet the unique needs of our stale. In manv areas —
including welfare reform, education, environmental protection and health care —
Alaska could benefit from greater freedom to design out own solutions, rather
than being required to follow rigid requirements dictated by Washington.

The Administration looks forward to working with the Legislature in presenting
a unified Alaska position on the balance of state and federal powers at the

Conference of the States.

ADMINISTRATION POSITION STATEMENT
SUPPORT



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

907) 465-2867 or 461-2150
F LYt907) 165-2029
Uail Stop 5101

ISO Seward Street. Suite 109
Juneau. Alaska 99801-2105

M EM QR ANDUM February 23, 1995
SUBJECT: Conference of the States (HIJR 20)
TO: Representative Barnes, Chair House Special Committee on World

Trade and Statc/Fedcrai Relations
A -
FROM: Tamara Brandt Cook/*J”™ S
Director of Legal Services

HJR 20 calls for the convening of i Conference of the States under the auspices of the
Council of State Governments and lor the appointment of a delegation to represent Alaska
at that conference. You have provided me with a copy or an "Alert" and asked me to
respond. .As | understand the contents ofthe ".Alert,” it is asserted that the Conference of the
States will amount to Constitutional Convention.

Under Article V of the United State Constitution, a constitutional convention is called by
Congress " . on the application of the legislatures of two thirds of the several states. . ."
HJR 20 itself does not call for a constitutional convention. It is not even addressed to
Congress While it is possible that the question of trying to persuade state legislatures to call
for aconstitutional convention could be considered during the Comerence of the States, the
conference itselfdoes not amount to a constitutional convention because it was not called by
Congress ar.d the required number of states have not applied to Congress for a convention.

TBCkJb
95-105 kJb

LEv. LEGAL OPINION
ON QUESTION Of CON-CON



(Adopted: January JI, 1995)

The American Legislative Exchange Council
Conference of the States Endorsement Resolution

WHEREAS. The iOth .Amendment to the Constitution of the United States reads as follows:
"The powers not delegated to the United States by the constitution, nor prohibited by it 'o the
States, arc reserved to the States respectively, or to the people;” and

WHEREAS. The 10th Amendment defines the total scope of federal power as beins that
sceciiicallv granted bv the United States Constitution and no more; and

WHEREAS. The scope of federal power defined by the 10th .Amendment means that the federal
government was created by the states, with specifically delineated powers; and

WHEREAS. State authority has been eroded primarily by four developments: (1) Federal
assumption of powers reserved to the states under the 10th .Amendment; (2) Interpretations of
the "commerce clause” which go beyond any reasonable conception, and in effect authorize
federal pre-emption with respect to any issue for which some faint or circuitous connection can
be made to interstate commerce: (3) By threat of withholding, withdrawing, or diverting federal
funds to coerce compliance with federal policies; (4) Failure on the part of the states to challenge
federal intrusions and by endorsing federal usurpation by seeking additional fcdc-al funding ar.d

acceptance of federal delegation of power; and

WHERE.AS, Numerous resolutions have been forwarded to the federal gc emmeni by
individual states with little response or result from Congress or the U.S. Government; and

WHEREAS. A combined effort of the fifty state legislatures would communicate to Congress
and the U.S. Government the broad opposition tuat exists to federal usurpr.won of state authoricy
and also, provide an opportunity for states legislators to collectively propose constructive
iremedies to restore state sovereignty under the 10th .Amendment to +e U.S. Constitution.

NOW THEREFORE BE IT RESOLVED, that the American Legislative Exchange Council
'"M(ALEC), amembership organization representing both Republican and Democratic state
legislators, endorses the concept of the Conference of the States.

BE IT FURTHER RESOLVED, that copies of this resolution be distributed to the .ALEC
membership and the Conference of the States Stecrmg Committee members.

RELATED ARTICLES 1 RESOLUTIONS
SUPPORT



Ban on unfunded mandates Is first step

dy TOM rMiK
The U.S. Heusu and ihe U.S. Senate &m U fcr
have each passed ther* own versions of
ihe unAincfed mandates oca The versions
aren"t much difraronc. In the normal C.
ccureo of events, the dinercneas will be
recanclod ina firel bill and signed by the
president before tho end ofthe month.
If it tums out 1o be the first step to—
wards a prohibition of unfunded man —
dates by tha fedaral government. the un—

funded mandates set will drastically
change and improve our government.

«*»

EsSs™m

jcucuie.
This Legislation is a big stop forvard.
cut by itself it Itxa net go farenough.
Tha bills passed by die House and
Senate are quite limited They only adbet

Amur? legislatiommd leae all the exist—

ingunnmded mandates infam.

The legislation provides that ifa feder—

al government agency esnmace or the
cset cFany proposed federal law excseds
S20 million to state and local govern-,
manta, tha Law will .rotbe tractive unless

thera is a icparate vcta by Congress im—

posing the additional c rm

TFASCW FESViry. BCTITSAFSZVERIL1

further. the firal nfu will end us ex— govarnments. the power a*governancn

empting seme federal ffySJr ~~
Laws Aurr. die unAmd- 50***

ed mandates prohibi—
tion, .such as the
-American Disabilities
Act,

I -wes verymuch in—
volved in tha unfunded
mandate campaign as
mayor of Anchorage.
Cur proposal and the Fink
one basically supper:- In
ed by the US Cenfsrancn ofMayors was
emry sinple. It said that any federal law
which places a cost sn tha state or local
government can i» ignored by xtata ind
local government unless ita fullyAm led
by the federal government.

We., as mayors, argued tho faimess
rotteepe. Congress shouldn™t be able ©°
say its doing good tilirgs whda ataking
rdxrtiinalngovanannna pay the catt.

A

e oot bivo tho money to pay for |

willshiftm ool ana state governments.
*The federal government certainl Idoﬁs
the
Laws that itparses. HfCongress attempt—
ed to increase federal taxes o the level
necessary to fund those mandates, tha
public "would elect a new Congress fe-

. cause the incrasawould m so large.

Seme peopie in the United States
greatly fear unfunded mandates legisla—

tion. Theea generally are peopLo who b*>
iioe that government has all tho an—

swers. These are tha
people who feel that
the c titans will not

naR 3 $HSS forward,

behcvo that people c

aly .maxc cemncns
bawd upon what is in the best interest of

sodecyuawhole. «

«\lo said there was no ility,., These a@lgeople who bare been able
cn the-part BF%ﬁgmes—ﬁg—sueﬁ*aci'fb%hange Struenire—cfeur-gureni-

tios. We said that many federal laws ap— ment through tha use cf the courts ana
ply very vell in acme rsjfcraofthacoun— car federal Congress. They bare success—e fluenco ever your senators or ycur con—

try. but don €apply Inother regions.

fully promoted federal laws that do noc

We said these laws made fecal govern—  represent thewul ofthe public ingeneral

ment cpend taxmoney so fewer proticB.-

*To the extent that we bare « federal
law or mmtihrticuil amendment denying
tha federal juvcrnment the powsr to im*
pea costly Legislation an itete and fecal

Ifthe feiera. wnmment cant pass
Laws without funding them, we will op-
preach a much mere representative fcrin
cf&mmmczt- -

Anycao who hae been in guvernnunt

knows that local government ismost rv
stxsuiw a the withes of its constituency.
The state government is the next most
responsive. The federal government is
the Least responsive.

Congress 50 far away, we can tmade
what the members are doing. We just
cannot understand why federal 1awmak —
ers pass the Laws that thoy do. When we
quiz them. «.eare given examples wnere-

theyvoted on "cur sice.”

It is only ccnsionaHy, such as in tiie
last November elections, that tha public

getssofedup that it

This legislation is a big step T5¥5T TSR
%ut by ItSelf, it%lecsp# W

.basis. Thoy really nCf® fgj-enCU2h*

**»eCongress de-
tiding what we
. if,au."d spend our
money cm UI Local and 1Uta joverr-
meat decda forwhat our taxa ere spent.

.We have more central orer cur el ar.d

municipal gcvenmeso.
To the extent that you bava any In-

gressman. plcaoa enamrage them toap—
prove in firal ferm in unfunded man —
date bill that prohibits all unfunded

mandates.

Atarmaman 7<mFtH | a Krvtr x»s‘- cff*
muzsxa [XISI XVITjyCer& avzomts .
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March 9, 1995

Speaker Gai! Phillips
House of Representatives
State Capitol

Juneau, AK 99801

Dear Speaker Phillips:

You know about a pending resolution in your Legislature that calls for the first formal
gathering ot the states in more than 2C0 years It's called the Conference of the
States. We are pleased to report that 12 states have already passed a Rcsolu;.on of
Participation in both chambers; 10 others have passed rt one chamber; 23 moro have
introduced itand will be acting soon.

Unfortunately for state government, a few well-organized groups are now attempting
to discredit the Conference of the States saying it is a covert attempt to cll a
Constitutional Convention to ocrap tho founding principles of our country. We arc
writing to oIl you it is literally impossible for the Conference of the States to mutate
into a Constitutional Convention and none of the sponsoring organizations «CSG.
NCSL, and NGA--want one.

The Conference of the States is a well-reasoned, scrupulousl/ bipartisan effort to
examine the growing imbalance of power between the states and federal government.
The Conference of the Stetes will bo a formal, yot nonlogal, assembly of *he states to
discuss long-term, structural imbalances. There is no reason to fear it becoming a
Constitutional Convention for three important reasons:

1. The United States Constitution plainly mandates procedures for calling a
Constitutional Convention and for amending the Constitution. The
Pcundcrs carefully built in hurdles and safeguards to ensure that the
Constitution could not be amended on impulse or caprice The Conference
of the States does not follow the necessary procedures or meet the
constitutional requirements to amend the Constitution. Article V of the
Constitution gives power to Congress to propose constitutional
amendments "whenever two-thirds cf both Houses shell deem it
necessary.* A second method of proposing amendments gives Congress
the authority to call a convention "on the application of the tcgislatures-of
two-third« of the cevaral crates " in either case, any amendment Sicoosed
must go back to the states for ratification by three-fourths of the
legislatures. The resolutions be ng passed in state legislature* calling for
the Conference of tho States do not remotely fukfill these constitutional
requirements. They do not maxe application to Congress to convene i
convention.

EXPLANATORY INFORMATION FROM
THE COINCIL *F STATE GOVERNMENTS

CTIOPTIIOT



Speaker Gail Phillips
March 9, 1995
Pago 2

2 The delegates to the Conference of the States will be the nation's
governors and legislative leaders from all 50 states. These are careful,
thoughtful, elected officials directly accountable to the voters. These
delegates respect the Constitution and the ideals of this country's
Poundurc.-that'e why tho Confaroneo ofthe States is being convened

3. Proposals made at the Conference of the States will have no binding legei
or constitutional authority. They will merely be suggestions, relying
entirely upon the power of persuasion, that will be taken back to state
legislatures where :hey will be voted on by all legislators to determine the
depth and breadths of support. Only if they have support of most of the
nato (ugtalaturuc in tho country will thoy than bo taken to Congress. If
any of the proposals suggest a constitutional amendment, the Congress
will have to approve it by two-thirds votes then send it back to the states
for ratification by three-fourths of the legislatures. The safeguards
outlined in Article V of the Constitution are extremely rigorous and can in
no way be circumvented or ignored.

We urge you to give strong oupport to tho Conference of tho Statoc and. if desirable,
your state might even went to consider language prohibiting your state delegation from
participating In a constitutional convention. Two sample amendments are attached to
this letter.

Thomas Jefferson envisioned states convenng once "every generation or so,”
precisely as is now being proposed. It is indeed disappointing that the first open,
bipartiaen, non-binding effortin 200 Yeéars to bnng StatusS together for this very
purpose is being resisted andmisrepresented bv a few. States have a unique and
extraordinary responsibility to function as a co-equal partner in our great American
federalist system. Passing tho resolution fc» The Conference of the States now is the
best way to fulfill this commitment, if you have further questions on this issue wc
urge you to call our information httline at (6061-244 8158.

Assemblyijxfn David 6. Humke
Chairm”~v Westorn Legislative Conference

ftachment



The Conference otthe Staies
- state movement demands equal partnership with

thefederal government

tatc legislature! across the

countrv this year will consider

convening aConference ofthe
States to fix an imbalance of power
aerween the states and the federal
government.

The Conference will take place
e»ncn 26 states approve an identical
resolution calling for it.

A bipartisan group of four gover-
nors and dozens o fofficials ffom al-
most ever/ state approved tire idea
Dec. 4 at a meeting of the Govern-
Jig Board of Tire Council of State
Governments, a 61-vcar-old non-
profit. nonpartisan institution.

"We have moved from the taik
stage to the action stage.” said Gov.
Ben Nelson, a Democrat from Ne-
;rasm and the outgoing president of
CSC. "Itis ume for us to move even
murthcr here todav. States, counties
ind cues need to have the authontv
to take care of the tssues close to their
people."

A Conference of the States 'would
attempt to shore up the powersofthe
lates in die federal system, a proo-
cm state leaden sav has intensified
n the last two decades. Examples of
this problem include a growing num-
ber of underfunded and unhinded
mandates from Congress, expansion
of die federal bureaucracy and the
eentrants that federal laws place on
itate attempts to improve services,
die health arc and welfare.

Republican Gov Mike Leavitt of
Utah quoted passages from James
Madison i Federalist Fbipers during
the meeting a« he urgeJ itate otTi-
cals to pass the plan. "James Madi-
son might well have known that a
meeting like tins might need to oc-

cur.” he said. That there would
be a need for states to band together."

The proposal to convene a Con-
ference of the States was approved
almost unanimously in a voice vote
alter state officials questioned Govs.
Nelson and Leavitt about the idea:
How would it work.: Who would par-
ticipate? What is the next step?

The Conference of the States
would work like this: States will re-
ceive a proposed resolution support-
ing the idea for introduction in their
legislative chambers. When a major-
itv of legislatures passes the resolu-
tion. a steering group will convene
the Conference, probablv in the fail
of 1995. Each state that passes the
resolution will tend a five-member
delegation consisung of the governor
and a bipartisan mix of legislators. If
the governor from that state were un-
willing or unable to attend, then a
fifth delegate would be elected.

Delegates to the Conference will
deoate remedies that states could use
:ocorrect the unbalance of power ard
then adopt an action plan. Remedies
couid range from legislative to legal
strategies to possible constitutional
solutions. The plan then will be sent
back to sate legislatures for raemotion.

At the very least, the Co~ffw-uc
of the Stales will be a good opporni-
mty for sates to get the word out
about what thev have accomplished,
otfioais said.

“States reallv have become the
engines of innovauon and change."
said CSC Executive Director Dan
Sprague. "Every state has revised its
coruutution. updated its ethics laws
and lives within its means. People
need to hear how states have become

leaders in reinventing government.

Concerns about the Conference of
the States were raised bv Wisconsin
Sen. Fred Risscr, who said he wascon-
cerned the process might become an
opportunity for special interest
groups to further their goals "Un-
less vou can convince me.’ he said.
"l am quite apprehensive "

In response. Leavitt said that anv
action proposed bv the Conference
of the States would have to be ap-
proved bv 'hrce-quarters of the sate
legislatures before it could become ar
official statement of that sod?” '
percent approve it." he said, ‘then i
ehink it is wise. *

Leavitt said their were three thing,
that could kali the Conference of the
States, whicn he termed deadlv sms:

e Ifthe Conference becomes a par-
tisan issue, then itwill fail. O f the four
governors at the CSC meeting who
spoke in favor of the plan, two were
Democrats and two were Republicans.

¢ Ifthe Conference became tied to
an issue like gun control, abortion or
school prayer, then itwould fail. Sup-
porters have beet, carefiil to iav that
this effort is not an attempt to turn
back the clock. Rather, itisan attempt
to corre.n the unbalance so <hat gov-
ernment is r.iore etTiceni.

¢ .And if .he Conference becomes
tied to any or personality, then
‘twould not succeed.

After reciting these deadlv sins.
Leavitt looked to the dozens of sure
officials gathered at the cable. He
said. “The ume hasarrived. This mav
be a historic moment."

CSC will continue tocommuuatc
with sate leaders about the next steps
for the Conference of the States O

The Council of Sate Govemments 7



Conference ofthe States

Proposed by the Council

of State G overnments

Pictorial Summary

Stop 1
Each state fegelatura adopts a Resolution of
Participation
Each legislature aoooints a bipartisan delegation
of four legislators and the Governor to attend tho
Conference of tho States

Stop 2:

When a significant majority of states have passed
tha Resolution of Participation, tho Council of Stata
Governments will convene bipartisan

incorporators appointed by legislative leadership
in tho parocieating states

Stop 3:
. Tha Conference of bio States is held
. Solutions to restore Paiinca are ctscussod.

refined and voted open

Stop 4:

. Tho product of tha Conference of States is a
document, a new insdument in American
democracy callod d "States' PeCPcn*

. Tha Stales' PeOticn consotutes the highest form of
communication Ccr.vren pie sales and Congress

Stop 5:

Tho States' Pection s earned Dacic by cmegaes

ts therr respective statn egrsiatunts tor approval

Stains' Portion tons which invctve consrtUDcnali
amendments reguire accrovaJ 0f a cofISttUtenal

T-igrrty of stata legstattires

Stop 6:

Tha States' Petition s preserred a Congress
Ignoring a carsrtuoorud majority of sates would
sjgrud an arrogance on bio part of Congmss-an
arrogance the States and the American pooc*e
would find inoierapie
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