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• Dofinns "roasonablo opportun ity*, 
'cu s to m a ry  trado*. and 'cu s to m a ry  
and traditional*.

• Includos a 'su n so t*  provision calling 
for a roview  of tho oporation of the

lav/ by the governor and tho 
legislaturo and a return to  tho 1986 
law if no  action  is taken by tho 
legislaturo.
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E f f e c t s  o f  C h a n g e s  i n  t h e  S u b s i s t e n c e  L a w
J

Th is  s e ctio n  oxaminos koy 
difference.' b e tw een  tho 198G and 1992 
laws, a id  h o w  thoy have tn on  
im plom om od. It is organized in terrra of 
tho four aroas o f major diff<rence 
botw nen tho law s -  w h o  qualifies for

subsistonco , w here subsistonco  u ses  can  
o ccu r , providing for su b sis ten ce  u ses  in 
regulation, and tho oporation o f the 
su b sis ten ce  proforence. Ea ch  section  
d is cu sse s  the d iffe rences  b e tw een  tho 
law s and their implomontation.

Who Qualifies for Subsistence
"R u ra l  P r o v i s io n s "  S e v e re d  f r o m  th e  1 9 8 6  S t a tu t e

S u b s i s t o n c o  U s e r s  C o n  N o  L o n g e r  B o  C le a r l y  Id e n t i f t o d  b y  t h e  B o a r d s .

• Pre-1990. Rural res idency  w as a tool
used by the joint board to  clearly 
idontify the relatively small proportion 
of Alaska rosidents w h o  rely on 
cu stom ary  and traditional suosis ton co  
fishones and hunts. Th o  joint board 
identified about 20%  o f stato 
rosidents as rural residents, w h o  aro 
potential su b s is ten ce  users; the other 
80% of state rosidents wero identified 
as non-rural rosidents w ho cou ld  hunt 
under genoral hunting regulations or 
fish under sport or personal use 
regulations.

• Post-1992. W ithout rural rosidency
as a board m anagem ent tool, largo 
num bers of urtr.n-based sport hunters 
or personal use fishers n o w  pass  as 
subsisten ce  users. W ithou t the 
co n co p t of su b sis ten ce  as a rura' use. 
it is unclear w ho  a subsiston co  usor is 
and w hat it is basod on. Th o  “now * 
urban subsisten ce  users potentially 
overw holm  a ccess ib le  cu stom a ry  and 
traditional subsistonco  fisheries and 
h um s. to  the detrim ent of 
subsisten ce-dependen t rural villages 
and other ostablishod uses  
(com m ercia l fisheries, sport fisheries, 
non-resident sport hunts, guidod 
hunts). Th o  boards havo doalt w *  
this by restricting su b s is ten ce  hunting 
regulations, creating Tier II hunts, and 
croatm g n o n su b s is tcn ce  areas 
(desenbod  below ).
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Where Subsistence Uses Occur
“ N o n s u b s is t e n c e  A r e a "  P ro v is io n s

S u b s i s t e n c e  U s e  A r e a s  P o t e n t i a l l y  E x p a n d  t o  I n c lu d o  A l l  U rb a n  A r e n s .

• Pre*1990. Th e  rural provision of tho
pre-1990 law  w as a tool usod  by tho 
boards to  clearly identify areas whero 
cu stom ary  and t'aditional subsistence  
uses  o ccu rred  -  su b sis ten ce  o ccu rro J  
in areas 'reasonab ly  a ccossib lo* to 
rural com m unities, w h ich  in e ffe ct 
m oans subsiston co  use aroas were 
rural aroas.

• P ost-1992 . W ithout the rural
provision as a m anagem ent tool, the 
boards have boon fa ced  w ith  tho 
p rosp ect o f having to  croate 
sub sis ten ce  hunts or subsisten ce  
fisheries w horever urban-based sport 
hum ors or personal use  fishors go, 
su ch  as in urbanized areas liko the 
A n ch o rag e  Bowl, M at-Su Valloy, 
Fairbanks North Star Borough, or the 
roaded Konai Ponmsula. T h e  1992 
law  a ttom pted  to addross this e ffe ct 
w ith  the  'n o n su b s is to n ce  area* 
co n co p t, describod  bolow.

N o n s u b s i s t o n c e  A r e a  P r o v i s i o n s  W e r e  U s e d  t o  C r o a t e  F iv e  N o n s u b s i s t e n c e  A r e o s .

Pre-1990. Because  su b s is ten ce  w as a 
rurai use noar rural com m unities, the 
boards recognized  only a few  
sub sisten ce  fishonos or hu n ts  around 
urbanized areas (for instance, the 
Tyon ek  subsiston co  salm on fishery 
a cross C o o k  Inlot from  Anchorage). 
In urbanized aroas. m ost hunting w as 
managed under general hunting 
regulations and m ost fishing w as 
m anaged under sport, personal use. 
and/or com m ercia l regulations.

Post-1992. T h e  joint board used tho 
n o n sub sisten ce  area provisions in the 
1992 law  to  crea te  five 
n o nsub sisten ce  aroas around 
urbanized population. A t present, the 
n onsubsiston ce  are?*, adopted by the 
jomt board are s< .nlar to the nonrural 
aroas 'dontified beforo 1989 under the 
previous law. It is uncerta in  whethor 
o  her areas m iQht be identified as 
nonsubsiston ce  areas by future |omt 
board a ction . Th e  sta tu te provides no 
guidance on  the num bor, relative size, 
or precise boundaries of 
nonsubsiston ce  aroas. leaving these

m atters up  to  the joint board. Th is  
lack o f gu idance  raises several 
co n co m s . A s  ev idenced  by public 
proposals snd  board d iscussion , the 
no n su b sisten ce  area provisions hold 
the potential for eliminating 
sub sis ten ce  use pa ttom s of rural 
villages, if they are applied in certain 
w ays. Su b sis ton co  u se  areas of 
villages co m m o n ly  overlap harvest 
areas used  by urban-based residents. 
In the overlap area, su b s is ten ce  uses 
ca n  be elim inated if the urban-based 
users b e co m o  a simplo m ajority in tho 
area. T h e  n o n su b s is ten ce  area 
provisions also allow fo* a 'S w is s  
ch e e se *  approach, w here m any small 
drainages or seem ingly rem ote 
harvesting areas are designated 
n o n su b s is ten ce  areas b o ca use  the 
only w ritten  rocords of their use  is by 
fly-m s o o n  users, im plem ented this 
w ay. village su b sis ten ce  u se  areas can 
have small holes drilled in them, 
w h ich  are m anagod as ex clus ive  use 
dom ains o f sport users.
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Providing for Subsistence Uses With Regulations
Effects on Hunting Regulations

R u ra l  S u b s i s t o n c o  H un t in g  S o a s o n s  a n d  B a g s  W o r o  R e s t r i c t e d .

•  P r e - 1 9 9 0 .  P rio r to  1 9 9 0 ,  tho Board o f
G am e w a s  g radua l ly  implementing the 
subs is tonco  sta tu to , by identifying 
c u s tom a ry  and traditional hunting 
p ractices o f  rura l vi l lages with tho 
input f r om  reg iona l counci ls , and by 
g radua l ly  provid ing app ropria te  
s e a son s , bags limits, and means* 
m e th od s  regu la t ions . Theso loca l 
subs is tence  hunts w e re  distinct f r om  
gonera l hunting regu lat ions o f  urban- 
based  hun te rs . Res idency w as  a too l 
u sed  by the boa rd  to  c lea r ly  identi fy  
loca l ru ra l cu s tom a ry  and tradit ional 
subs is tence  uso  p a t tom s  fo r  rura l 
re s iden ts  (subs is tence hunts ) distinct 
f r om  spo r t  hunting pa tte rns f o r  urban- 
based  re s iden ts  (gonera l hun ts ) , and 
prov id ing f o r  them  th rough  
app rop r ia te  s e ason s , bags , o r  means- 
m e th od s . This w as  poss ib le  bocauso  
rura l hun ts  o r  fisheries w e re  open to  
o n ly  a limited numbor o f  rural u se rs .

•  P o s t - 1 9 9 2 .  W i th ou t  ro s idoncy  as a
b oa rd  m an agem en t to o l ,  the 
d is t inc tion b e tw eon  sub s is ten ce  hun ts  
and geno ra l spo r t  hun ts  has  boon lo s t .  
Tho  Boa rd  o f  G am e  has  had to  c ra f t  
hunting regu la t ions  p rimari ly  with tho 
u rb an -b asod  m a jo r i ty  hun te rs  in mind. 
M o s t  o f  the regu la to ry  ga ins made by 
ru ra l subs is ten ce  hun te rs  w e re  lo s t  
w h en  subs is ten ce  hun ts  and genera l 
hun ts  w e ro  c o l la p sed  in to a single 
c a te g o ry  by  tho  b oa rd  in 1 9 9 0 .  This 
re su lted  in m o re  restr ic tive 
subs is ten ce  hunting s o a s o n s  and bags 
wh ich  a ro  opon  to  all u rban -basod  
hun te rs  (see R educ t ion s  in 
S ub s is ten ce  Hunting S e a s o n s  and Bag 
Limits Fo l low ing  M cD ow e l l  v A la s k a . 
D iv is ion o f  S u b s is ten ce , A laska  
D epa r tm en t  o f  F ish and G am e . 
O c to b e r  1 9 9 0 ) .  T he se  res tr ic ted 
hunting regu la t ions  w e re  rcadop ted  by 
the Boa rd  o f  G am e  in 1 9 9 2  as 
p rov id ing ' r e a s o n a b le  o p p o r tu n i ty '  to 
sub s is ten ce  u se rs  (s e e  nex t sec t ion ) .  
The  hun t pa t te rn s  wh ich  are 
app rop r ia te  f o '  the m a jo r i ty  urban- 
b a sed  hun to rs  a re  typ ica l ly  
. app ropna to  fo r  the c u s tom a ry  and 
trad it iona l u se s  o f  ru ra l fam ilies 
d ep enden t on  sub s is ten ce , wh ich  is 
on e  o f  the cen tra l p rob lem s  the sta te  
sub s is ten ce  s ta tu to  w as  orig ina lly  
in tended  to  so lv e .
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R e a s o n a b le  O p p o r tu n i t y

An Ambiguous Standard is Inserted in the Law.

•  P r e - 1 9 9 0 .  The  1 9 8 6  law  required 
tha t the b oa rd s  to  adop t subs is tence 
regu la t ions  tha t  ‘ p rov ide a ro asonab lo  
oppo r tun ity  to  sa t is fy  the subs is tence 
u s o s '  ( 1 6 . 0 5 . 2 5 8 ( c ) ) .  The re  w as  a 
quos t ion  abou t  h ow  to  p rov ido  f o r  
c u s tom a ry  and  tradit iona l u se s  w ith 
regu la t ions . Did this include provid ing 
fo r  a c u s tom a ry  and trad it iona l pattern 
o f  taking , su ch  as c u s tom a ry  and 
tradit iona l s e a s o n s ,  m ean s -m ethod s , 
ha rve s t  le vc .s , and report ing 
c on ven t ion s?  The boa rd s  were  
adv ised tha t regu la t ions  did no t have 
to  gua ran toe  a take , bu t p rov ide  an 
' o p p o r tu n i t y '  f o r  a subs is tence  use 
wh ich w a s  rea sonab le . The 
re a s on ab le n e s s  o f  a regu la t ion  had to 
be d em on s t ra ted  by s om e  evidence 
conce rn ing  the c u s tom a ry  and 
tradit iona l pa tte rn  o f  u se . The fodera l 
d istrict cou r t  in B obbv  suppo r ted  th.s 
in te rp re ta t ion . In M o rrv  the sta te  
c ou r t  d is t ingu ished be tw een  
'c u s t om a ry  and tradit ion... u s e s ' ,  
w h ich  it he ld the s ta te  law  required be 
p rov ided  fo r ,  and 'm e th o d s  o f  
ha rve s t ing * , w h ich  m ay  be prov ided 
f o r  in the d isc re t ion  o f  the boa rd s .

•  P o s t - 1 9 9 2 .  The  1 9 9 2  law  requires 
that the b o a rd s  's h a l l  adop t 
regu la t ions  th a t  p rov ide  a r e asonab le  
oppo r tun ity  fo r  subs is tence  uses  o f  
th o se  s to c k s  and popu la t ions*  
( 1 6 . 0 5 . 2 jc ) lb ) ( 1  HAD. The 1 9 9 2  law  
p rov ides  a defin it ion o f  reasonab le  
oppo rtun ity : ' f o r  pu rpo ses  o f  this 
sect ion , ' ro a sonab lo  oppo rtun ity ' 
m ean s  an oppo r tun ity , as de te rm ined

by tne app rop r ia te  boa rd , tha t a l low s  
a subs is tence  use r  to  partic ipate in a 
subs is ten ce  hunt o r  f ish e ry  that 
p rov ides  a no rm a l ly  diligent participant 
w ith a ro a sonab lo  oxpoc ta t ion  o f 
su c c e s s  o f  taking fish o r  g am e ' 
(om phas is  added ] ( 1 6 . 0 5 . 2 5 8 ( f ) ) .  This 
defin it ion m ay  n a r row  what 
regu la t ions  m u s t p rov ide  fo r  -  a 
rea sonab le  expec ta t ion  o f  a take  -  
and om its  the o n e r  cha rac te r is t ics  o f 
a c u s tom a ry  and tradit iona l pa tte rn  o f  
taking and u se . Tho defin it ion con ta in s  
an am b iguous  'n o rm a lc y  s ta n d a rd '  fo r  
determ in ing rea sonab le  oppo r tun ity  fo r  
taking fo r  subs is ten ce  u se s .  N o rm a lcy  
implies a no rm a l cu rve  d raw n  f rom  a 
se t o f  ob se rv a t ion s . But wh ich  set o f  
hun te rs  aro used  as tho basis fo r  
dete rm in ing no rm a lc y  -  ru ra l- res iden t 
hun te rs  o r  u rban -ros idon t hun te rs?  
W ith ou t  a c lea r no rm a lc y  s tandard , 
the Boa rd  o f  G am e  has  picked among 
w ide ly  d if fe r ing  typos  o f  ave rages . 
Fo r in s tance , in decid ing season  
length , the boa rd  has re a soned  that 
becauso  the * 'a v e rag e  hun te r '  
( including u rban  hunte rs ) spends  a 
certa in num be r o f  d ay s  afie ld , a 
s e a s on  length s om ew ha t  longe r than 
the  ave rage  p rov ides  a roasonab lo  
oppo r tun ity  f o r  m oo se  hun te rs ; or, 
tha t b ecauso  tho 'a v e rag e *  success  
ra tes  fo r  hun te rs  (including urban 
hun te rs ) is a corta in pe rcen t , a set o f 
.seasons and area res t r ic t ions  that 
p rov ido fo r  that su cce ss  rate is 
rea sonab le .
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C u s t o m a r y  an d  T ra d it io n a l

'Custom ary and Traditional' is Given Some Additional Definition in Statute.

•  P r o - 1 9 9 0 .  The  p r o - 1 9 9 0  law  used  tho
fo rm s  ' c u s t o m a ry  and t rad it iona l '  to  
de fine  a subs is ten ce  use  o f  f ish  and 
o am o . The  te rm s  w o ro  no t  de fined in 
s ta tu te . The  b oa rd s  used eight
crite ria , wh ich  w o ro  adop tod  in 
rogu la t ion , t o  idonti fy  c u s tom a ry  and 
trad it iona l pa tte rn s  o f  use  (5A A C  
9 9 . 0 1 0 ) .

•  P o s t - 1 9 9 2 .  Tho 1 9 9 2  law  p rov idos  a
defin ition o f  ' c u s t o m a ry  and 
t rad it iona l '  -  ' t h e  noncom m erc ia l ,  
long - te rm , and cons is ten t taking o f ,  
use o f ,  and re liance up on  f ish  o r game 
in a spocif ic  area and the use  patte rns 
o f  that fish o r  gam e that h avo  been 
es tab lished o v e r  a re a son ab le  period 
o f  timo taking in to con s id e ra t ion  tho 
availability o f  f ish  o r  g am o*  (AS 
1 6 . 0 5 . 9 4 0 ( 7 ) ) .  The  defin it ion  d raw s 
upon tho  firs t and fo u r th  criteria in 
rogu la t ion (5A A C  9 9 . 0 1 0 ) .  It leaves 
tho in te rp re ta t ion o f  te rm s  like ' l o n g ­
t e rm ' ,  ' c o n s i s t e n t ' ,  and  ' re l iance*  to 
the individual boa rd , cons ide r ing  the 
fac ts  perta in ing to  tho spoc if ic  s tock , 
popu la t ion , and a roa  under 
cons ide ra t ion .

C u s t o m a r y  T ra d e

'Custom ary Trade" is Distinguished from 'C om m erce  Trade'.

•  P r e - 1 9 9 0 .  Tho p r e - 1 9 9 0  law 's
defin it ion  o f  ' s u b s is te n c e  uses*  
inc ludod ' s h a r in g '  ' t r t e r , '  and 
"c u s tom a ry  t r a d o ' .  Th is p rov is ion  
recogn ize s  the c om m on  c u s tom a ry  
p ract ice o f  h a rv e s te rs  supp ly ing 
re la t ives  and fr ionds  w ith subs is tence  
f o o d  p roduc ts  th rough  n o n ­
com m e rc ia l  channe ls . C u s tom a ry  
trade  w a s  n o t  de f ined  in s ta tu te . The 
ind iv idual boa rd s  had au thority  to  
rogu la te  sha r ing , ba rte r , and 
c u s tom a ry  trado . bu t w ith  a f ew  
excep t ion s , they  had no t add rossod  
the c u s tom a ry  trade  is sue . This le ft  
the is sue  o p on  to  c ou r t  in terp retation .

• P o s t  1 9 9 2 .  The 1 9 9 2  la w  p rov ides  a 
defin ition o f  'c u s t om a ry  t r a d e '  -  ' the  
limnod non com m e rc ia l  e xchange , fo r  
minimal am oun ts  o f  ca sh , a s  restr icted 
by tho app rop r ia te  boa rd , o f  f ish  o r 
gamo re sou rc e s ;  the te rm s  o f  this 
pa rag raph d o  no t ros tr ic t m on e y  sa les 
o f  fu rs  and fu rb o a r e r s '  ( (A S  
1 6 . 0 5 . 9 4 0 ( 8 ) 1 .  This de f in it ion  better 
a l low s  fo r  d is t inguish ing be tw een  
c u s tom a ry  trade and com m e rc ia l  trade 
o f  w ild re s ou rc o s .  The defin it ion is 
w o rd od  so  a s  to  a l low  the sa le  o f  fu rs 
taken undo r subs is ton co  rogu la t i r  is. 
The Boa rd  f  F isheries has  used  the 
defin it ion to  regu la to  the cu s tom a ry  
t rado o f  l imitod am oun ts  o f  herring roe 
on  ke lp  in sou thea s t  A la ska , unde r the 
te rm s o f  a subs is ten ce  f ish ing permit
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R u ra l P ub lic  In v o lv e m e n t  in M a n a g e m e n t

P a r t i c ip a t i o n  b y  R u ra l  R e s i d e n t s  in t h e  R e g u l a t o r y  P r o c e s s  D e c l i n e s .

•  P r e - 1 9 9 0 .  Be fo re  1 9 9 0 ,  the s ta to
op e ra ted  a s y s tem  o f  reg iona l adv iso ry  
counc i ls ,  m ade up o f  rep resen ta t ives  
o f  loca l fish and game adv iso ry  
c ounc i ls .  The reg iona l counc i ls  mot 
requ irem en ts  in ANILCA Sec t ion  8 0 5  
f o r  reg iona l adv iso ry  counc i ls  in each 
sub s is ten ce  reg ion o f  A la ska . The 
counc i ls  p rov ided  a reg iona l fo rum  fo r  
d iscuss ing  fish and gam e m anagem en t 
is sues , deve lop ing  reg iona l c on sen su s  
on  is sues , and re so lv ing  d ispu tes . 
Sub s is ten ce  p rop o sa ls  f r om  tho 
reg iona l counci ls  w e re  g iven spocia l 
cons ide ra t ion  in tho regu la to ry  
s y s tem ; the boa rd s  had to  adop t 
p ro p o s a ls  un less  no t  suppo r tod  by 
ev idonco  o r  if c on t ra ry  to  c on se rva t ion  
princ ip les . There  w e re  subs tan tia l 
n um be rs  o f  subs is tence  p rop o sa ls  
each  yea r  f r om  the rura l public and 
the reg iona l counci l and adv iso ry  
c om m it te o  s y s tem .

•  P o s t - 1 9 9 2 .  The s ta te 's  reg iona l
counci l s y s tem  w a s  d isbandod in 
1 9 9 1 .  There  has  been doclining 
participation in the s ta te 's  regu la to ry  
p roce ss  by rura l re s iden ts  dependen t 
on subs is tence , w ith  ve ry  few
subs is tence  p rop o sa ls  bo fo re  the 
board each yea r . The  dec line resu lts  
f rom  a comb ina t ion  o f  fa c to rs  -  no 
reg iona l counc i ls , tho g row ing  
fru s tra t ion  by  rura l re s iden ts  in tho 
b oa rd 's  inability to  c ra f t  a roa-spec if ic  
subs is tence hunting regu la t ions , and 
the g row ing  oppo r tun ity  to  participate 
in tho fedo ra l sub s is ten ce  s y s tem . The 
declin ing part ic ipation by rura l
subs is tence  u se rs  in tho s ta te ’ s 
s y s tom  reduces tho s ta to 's  ability to  
bring toge the r d i f fo ron t in te res ts  and 
to  dovo lop  m u tua l ly  accep tab le
so lu t ion s  to  f ish and  gam e is sues .

C o m a n a g e m e n t  In it ia t iv e s_____________________________________

D e v e l o p m e n t  o f  C o m a n a g e m e n t  A r r a n g e m e n t s  C o n t i n u e s .

•  P r e - 1 9 9 0 .  A num be r  o f
c om an ag em en t a r rang em en ts  w o ro  
initiated b o tw een  tho s ta te , federa l , 
and  subs is tence  g rou p s  to  add ress  
subs is tence  issuos  rotated to  specific 
s to c k s  o r  popu la t ion s . Examples 
inc lude the V ukon -K u sk o kw im  De lta 
G o o s e  M anagem en t P lan , the K i lbuck 
Car ibou  Coope ra t iv e  M anagem en t 
P lan , the K u sk okw im  R iver S a lm on  
M anagem en t G roup , and tho A laska  
and Inuvia luit Be luga W ha le  
C om m m ee . So lu t ion s  to  fish and 
gam e m anagem en t p rob lem s  w e re  
d ov o lo p od  th rough  co l labo ra t ive  
a r rang em en ts  like those .

•  P o s t - 1 9 9 2 .  C om anagcm on t
a r rangem en ts  con t inue  to  be 
d eve loped . Examp les  inc lude the ono s  
listed above  and tho R ound  Is land 
subs is tence  w a lru s  hunt c o ­
m anagem en t p lan and the w es te rn  
arctic c anbou  initiative. Dual s tate 
and fode ra l subs is tonco  m anagemen t , 
and doclining part ic ipa tion by rura l 
res idents in the s ta to 's  boa rd  p ro c e s s ,  
comp lica te  re sou rce  m anagem en t , and 
may make  those  types  o f 
c om anapom on t a r rang em en ts  m o re  
necessa ry . C o l labo ra t iv e  a r rangem en ts  
can p rov ide e f ie c t iv o  add itions to  tho 
existing fish and  gam e adv iso ry  
c omm ittee  p ro c e s s .
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O p e r a t i o n  o f  t h e  S u b s i s t e n c e  P r e f e r e n c e

P ro c e d u ra l  L a n g u a g e

E xp l ic i t  S t o p s  f o r  Im p le m e n t in g  th e  S u b s i s t e n c e  P r e f e r e n c e  o re  P u t  in to  S t a t u t e .

•  P r e - 1 9 9 0 .  The 1 9 8 6  law  conta inod
genera l s tep s  ab ou t  h ow  the 
subs is ton co  p re fe ren ce  w a s  to be 
app lied (A S  1 6 . 0 5 . 2 5 8 ( c ) :  ' I f  the 
h a rve s tab le  po r t ion  is no t  su ff ic ient to 
a c c om m od a te  all c on sum p t iv e  usos o f  
the s to c k  o r  popu la t ion , but is 
su f f ic ien t to  accom m oda to
subs is ten ce  usos  o f  the s tock  o r 
popu la t ion , th en  n onw as t i ’ fu l
subs is tence  use s  sha l l be acco rded  i  
p ro fo ronco  o v e r  o th e r  consumptive  
uses , and the regu la t ion s  sha ll provide 
a re a sonab le  o p p o r tu n i ty  to  sa t is fy  tho 
subs is ten ce  u se s .  If the ha rves tab le  
port ion  is su f f ic ien t t o  accom m oda to  
the subs is ten ce  u s e s  o f  the s to ck  o r 
popu la t ion , then  tho boa rd s  may 
prov ide fo r  o th o r  con sum p t iv e  usos  o f 
tho rem a inde r o f  tho ha rvos tab lo  
port ion . If it is n e c e s sa ry  to  restrict 
subs is tence  f ish ing o r  subs istence 
hun tmo in o rde r t o  a s su ro  sustained 
yield o r  con t inue  subs is ten ce  uses , 
thon the p re fe ren ce  sha l l be limited, 
and the b oa rd s  sha l l  distinguish

am ong  subs is tence  u se rs , by app ly ing 
the fo l low ing  criteria : (1 )  c u s tom a ry  
and direct dependence  on  the fish 
s to ck  o r game popu la t ion  as the 
ma in stay  o f  l ive lihood ; (2 )  loca l 
res idency ; and (3 )  availability o f  
a lte rnative  r e s o u rc e s . '

•  P o s t - 1 9 9 2 .  Tho 1 9 9 2  law  prov ides
m o re  spocif ic  p ro cedu re s  f o r  applying 
the subs is tence  p re fe rence  (AS 
1 6 . 0 5 . 2 5 8 ( b ) .  Fou r s teps  are 
identified, which make m o re  explicit 
the p ro ce ss  in tho 1 9 3 6  law . The 
1 9 9 2  s ta tu to  a lso  mod if ies  the three 
Tior II criteria : ' ( 1 )  tho c u s tom a ry  and 
d irect dependence  on  the fish s to c k  o r 
g am o popu la t ion  by  the subs is tonco  
u so r  f o r  human con sum p t ion  as a 
m a in s tay  o f  l ive lihood ; (2 )  tho 
p rox im ity  o f  the dom ic i le  o f  tho 
subs is tence  use r  to  the s to c k  o r 
popu la t ion ; (3 )  the ability o f  the 
subs is tence  u se r  to  obta in  fo o d  if the 
subs is tence  use is res tr ic ted o r  
e l im in a ted *
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O p e r a t i o n  o f  t h e  S u b s i s t e n c e  P r e f e r e n c e

P ro c e d u ra l  L an g u ag e

Exp l ic i t  S t e p s  f o r  Im p le m e n t i n g  th e  S u b s i s t e n c e  P r e f e r e n c e  o re  P u t  in to  S t a t u t e .

• Pre-1990. Tho  1986 law  contained
general s tep s  about h o w  the 
sub sis ten ce  preference w a s  to be 
applied (A S  1 6 .0 5 .2 5 8 (c): 'I f  the 
harvestable portion is no t su fficien t to 
a cco m m o d a te  all co n su m p tive  usos of 
the s to ck  or popul* ion, but is 
su fficien t to a cco m m od a to
su b sisten ce  uses o f the s to ck  or 
population, then nonw astefu l
su b sis ten ce  uses  shall be a cco rded  a 
proforence over other consum p tive  
uses, and the regulations shall provide 
a reasonable opportunity to  satisfy tho 
subsistonco  usos. If the harvostablo 
portion is su fficien t to  a cco m m od a to  
the su b s is ten ce  uses  o f the  s to ck  or 
population, then the boards m ay 
provide for other co n su m p tive  usos of 
the romaindor of the harvestable 
portion. If it is n e cessa ry  to  rostrict 
sub sis ten ce  fishing or sub sis ten ce  
hunting in order to  assure sustained 
yield or con tin uo  su b sis ten ce  uses, 
then tho p reference  shall bo limited, 
and the boards shall distinguish

among su b s is ten ce  users, by applying 
the follow ing criteria: (1) cu stom ary  
and d irect d epen den ce  on the fish 
s to ck  or gam e population as the 
m ainstay o f livelihood; (2) local 
rosidency; and (3) availability uf 
alternative re so u rce s .'

• P ost-1992 . T h e  1992 law  provides
more sp o cific  p rocedures for applying 
tho subsiston co  proforence IA S  
16 .05 .258 (b ). Four stops aro 
identified, w h ich  make m ore explicit 
the p ro ce ss  in the 1986 law. Th e  
1992 sta tu te  also m odifies the throe 
T ier II criteria: ' (1 ) the cu stom a ry  and 
d irect d ep en den ce  on the fish s to ck  or 
gamo population by the subsistonco  
usor for hum an consum p tion  as a 
m ainstay o f livelihood; (2) the 
proximity of the dom icile o f the 
subsisten ce  usor to the s to ck  or 
population; (3 ) tho ability o f tho 
sub sis ten ce  user to obtain food  if tho 
subsistonco  use  is restricted  or 
elirmnatod.*
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Tier II Provisions

A Clear and Verifiable Tier II Subsistence Eligibility Criterion is Lost.
• Pre-1990. R es id en cy  w as  a tool

w h ich  co u ld  be used  by tho boards to 
help identify tho m ost depondent 
su b sis ten ce  users at th e  T ie r  II level 
(w hen  there is not en ough  fish or 
game to provido for all su b sis ten ce  
users) -  'lo ca l ro s id o n cy ' w a s  ono of 
the three T ier II criteria, and sorvod as 
tho basis o f verifiable T ier II 
quostions.

• P ost-1992 . R es id en cy  w as  lost as a
tool w h ich  cou ld  be used  by tho 
boards to  help identify the m ost 
dopondont su b sis ten ce  users at the 
Tior II level. 'P rox im ity  o f a 
su b s is ten ce  user to  the T ie r  II 
popula tion ' w as ono o f the throe Tier 
II criteria, bu t w as ruled 
'un con s titu tio n a l' by tho stato 
suprem o co u rt in K cn a itze . Th o  
boards lost ono o f the fe w  easily 
vorifiablo Tior II fa ctors.

Popular Genoral and Nonresident Hunts Were Eliminated, and Tier II Hunts Created.
• Pre-1990. J u s t  prior to  1990, there

w ere no Tio r II su b s is ten ce  hunts 
authorized by the board. Popular 
hunts like the Nelchina caribou  hunt 
w ere m anaged w ith  a su b s is ten ce  
hunt (opon to  cortain rural residonts) 
and a general (sport) h jn t  (open  to 
residents and non-residents through a 
random draw ), w ith  an allocation of 
animals to  ea ch  hunt.

• Post-1992 . B ecause  large num bers of
urban-based hunters are n o w  
classified  as subsiston co  usors, certain 
su b sis ten ce  hu n ts  w ere
oversubscribed . A s  s ta ted  above, this 
w as dealt w ith  in m any hunts by 
reducing  hunter e ffic ie n cy  through 
m ore restrictions on  su b s is ten ce  
seasons and bags. But the Board of 
Gam e authorized 15 n o w  Tier II hunts 
in 1990, including the N olchm a 
caribou hunt w h ich  previously w as 
m anaged for multiple u ses. T h e  Tier II 
systom , w hon  appliod to  nil Alaska 
residents, has crea ted  m any special 
problem s, including elim ination of n o n ­
resident hunters, d ifficu lties in 
verifying applicant responses, and 
declining public co n fid e n ce  in tho Tier 
II procoss.
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C o n c l u s i o n s

This repo r t  c om p a re s  the 
im p lem en ta t ion  o f  the 1 9 8 6  and 1 9 9 2  
subs is tence  law s  in fou r  m a jo r  a reas . It 
exam ines con t inu ity  and change  in who  
quali fies f o r  subs is tonco , whore 
subs is tonco  is a l low ed , what 
subs is tonco  roQulations are s uppo sod  to 
prov ide fo r ,  and h ow  tho subs is tence 
p re fe ronco  op e ra te s .

•  The g ro a to s t  d i f fe rences  be tw oon  
imp lementa t ion  o f  tho 1 9 8 6  and 
1 9 9 2  law s  resu lt f r om  tho absence  
o f  the ru ra l p rov is ions  in tho 1 9 9 2  
law . W ith o u t  the ability t o  n a r row  
the p o o l o f  peop le  w h o  qua li fy  fo r  
sub s is ten ce , the boa rd s  lack  a ma jo r 
too l  f o r  manag inp  'md a l loca ting fish 
and w ild li fe . The lack o f  the rura l 
p rov is ion  is at the r o o t  o f  sovora l 
o th e r  p ro b lom s  with the law , which 
w as  o r ig ina l ly  dos ioned a round  the 
rura l p rov is ion .

• The b o a rd s  have es tab lished 
'n o n su b s is t e n c e '  a roas  that are 
similar t o  the 'n on ru ra l*  a reas 
identif ied be fo ro  1 9 9 0 .  H ow ovo r ,  
public p ro p o sa ls  and board 
d is cu s s ion s  indicate tha t thoro  is 
po ten tia l fo r  the non sub s is tence  
p rov is ion s  to  be in terp reted to  a l low  
fo r  ge r rym ande r ing  tha t cou ld 
adve rse ly  impact small communit ies  
depondon t on subs is tence .

• The Boa rd  o f  Gamo subs tan tia l ly  
reduced subs is tence  hunting 
s e a s on s  and bag limits in many 
a reas  in 1 9 9 0 - 9 1  in re sp on s e  to the 
M cD ow e l l  dec is ion . This add ressed  
the o v e r -h a rv e s t  p rob lem s  croa ted 
by all u rb an  hunters  qua li fy ing fo r 
subs is ten ce  hun ts , but reduced  rural 
ro s id en ts ’ oppo rtun it ies  to  take 
game lega l ly  fo r  subs is ten ce  usos . 
A fte r the 1 9 9 2  law  w a s  p assod . the 
b oa rd  re adop tod  m o s t  o f  these 
regu la t ions  w ith litt le subs tan tive

rev iew . The  boa rd s  h a v e  been
re luctant to  take  up p ro p o s a ls  that 
w ou ld  require using tho p rocedu re s  
sot ou t in tho 1 9 9 2  law  fo r  
identify ing and prov id ing  fo r  
subs is tence u ses . Unde r the  1 9 9 2  
law , the d is tinction be tw een  
subs is tence hun ts  and gone ra l sport 
hunts has boen lost .

• Reduct ions  in subs is ten ce  hunting
s eason s  and bag limits have  boen 
justif ied by the Boa rd  o f  Game 
under the am b iguous  defin it ion o f  
' re a son ab le  o p p o r tu n i ty '  in the 
1 9 9 2  law .

• A fto r 1 9 9 2  a num be r o f  popu la r
genera l and non res iden t hun ts  w e re  
rep laced by  h igh ly unpopu la r  Tier II 
subs is tence hun ts , b ecau se  o f  the 
'a l l -A la s k an '  po licy . T he  Tier II 
s y s tem  is w ide ly  v iew ed  a s  un fair 
and un en fo rceab le  w hen  app lied to 
all A la skans . T he  Tier II s y s tem  is 
designed to  p rov ido  hunting
advan tages  fo r  those  m o s t  roliant 
upon subs is tonco  when  subs is ten ce  
users  e xcoed  re sou rce  availability . 
But tho e f fe c t iv en e s s  o f  the Tier II 
sys tem  to  co r re c t ly  iden t i fy  th ose  
w h o  are m o s t  re liant is be ing e roded 
by cou rt dec is ions  w h ich  prohibit 
the use  o f  verif iab le Tier II criteria 
linkod to  res idency , p rox im ity , o r 
geog raphy .

• Rural re s iden ts  are partic ipating less 
m the s ta to 's  subs is tence  regu la to ry  
regime. This is due to  the c om bm od  
e f fe c ts  o f  cu tb acks  m s ta te  funding 
fo r  the ad v iso ry  c om m it tee  sy s tem , 
the e lim ination o f  the s ta te 's  
regiona l counc i l s y s tem , and  the 
percep tion that the federa l 
subs istence s y s tem  is m ore  
re spons ive  than  the s ta to  s y s tem .
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In c o P ' lu s io n ,  tho re  appear to  be 
tw o  m a jo r typ es  o f  p rob lem s  w i ln  the 
1 9 9 2  subs is tence  law  -  those  c rea ted  
primarily by  the ab sen ce  o f  the rura l 
p rov is ions , and  th o s e  due to  the lack o f  
a c loa r s tanda rd  fo r  w ha t tho law  is 
supposed  to  p ro te c t .

B ecause o f  th e so  p rob lem s  w ith 
tho law , the Boa rd  o f  G am o  is no t ablo 
to  c ra ft  ru les  tha t a l low  rura l p eop le , 
w h o  aro m o s t  dopondon t upon
subs is tence , to  lega l ly  pu rsue  
cu s tom a ry  h a rv e s t  m e th od s  and
practices . W h i lo  tho  1 9 9 2  law  p o s e s  
s im ilar p rob lem s  to r  the Boa rd  o f  
F ishorios , it is n o t  to  the sam o  ex ten t
becauso  tho Boa rd  o f  Fisheries a re  still
ab le to  d is tinguish sub s is ten ce  u se s  and 
u se rs  based  on  g ea r typ e s  in m o s t  
ca se s .

Cu rron t im p lem en ta t ion  o f  tho law  
emphas izes  p rov id ing  s om e  leve l o f  
oppo rtun ity  fo r  s u c c e s s fu l  taking. It 
d ow np la y s  the nood to  p rov ido

regu la t ions  that a re  app rop ria te  to tho  
c o n te x t  w ith in wh ich ha rv e s t  o c cu rs ,  
such  as the s e asona l patte rn  o f  g am e  
availability , s e a sona l n eed s  fo r  pa rt icu la r 
t y p e s  o f  fo o d ,  and com m un ity  p a t te rn s  
o f  h a rv e s t  and sharing . This loads to 
p rob lem s  fo r  bo th  u so rs  and m an age rs .  
V i l lage rs  do  no t w an t  to  bo troa tod as 
cr im ina ls  f o r  food ing thoir fam ilies and 
fo l low ing  c u s tom a ry  w ay s  o f  l i fe . And 
f ish and wild li fe m anagem en t can  on ly  
be su c c e ss fu l in ru ra l A laska if p eop le  
re spec t it and p lay  a significant ro le  in 
tho s y s tom .

On ba lance , imp lementa t ion  o f  the 
1 9 9 2  law  has had the e f fe c t  o f  limiting 
subs is ten ce  hunting fo r  rura l re s iden ts  
c om p a rod  with the w a y  the 1 9 8 6  law  
w a s  boing imp lemen ted  p rio r to 
M cD ow e l l .  The law  in its p resen t fo rm  
d o e s  no t  a l low  the Boa rd  o f  G am e  to 
c rea te  regu la t ions  that p ro tec t  tho 
sub s is ten ce  pa t te rn s  which are su ch  a 
va lued  part o f  the s ta te 's  d ive rse  
cu ltu ro s , o c on om ie s ,  and w ay s  o f  life .
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Append ix A . Subsistence Management Chronology

1925: Alaska Game Law. Believed to provide for most subsistence hunting during territorial days, the 
law stated that “ ...any Indian or Eskimo, prospector, or traveler [can] take animals, birds, or game fishes 
during the closed season when he is in the need o f food."

1960: Statehood. The federal government transferred authority for management o f fish and game in 
Alaska to the new state government. Both the federal and the state government recognized subsistence 
fisheries.

1971: ANCSA. The Alaska Native Claims Settlement Act (ANCSA) extinguished aboriginal hunting 
and fishing rights. No law was enacted that protected subsistence, but the conference report stated Native 
subsistence and subsistence lands would be protected by the State o f Alaska and the Department o f 
Interior.

1978: State'* First Subsistence Law. The state passes its first subsistence law which, once sustained 
yield has been ensured, requires that subsistence uses be allowed, with a priority i f  necessary (Ch. 151 
SLA 1978). The law defines subsistence as "customary and traditional uses" o f fish and game fo r specific 
purposes such as food.

1980: AN ILCA Passed. Congress passes the Alaska National Interest Lands Conservation A ct creating 
104 million acres o f new national parks, preserves, and wildlife refuges (P.L. 96-487, December 2, 1980 
[94 Stal 2371]). Title VTCI o f that act mandates that the state maintain a subsistence hunting and fishing 
preference for rural residents, or forfeit management o f these subsistence uses on public lands. I f  the state 
fails to protea subsistence as described in ANILCA. the a a  stipulates that the federal government will 
take over management o f fish and wildlife on the two-thirds o f the state that is federal land.

1982: State Law ’ * Consistency W ith AN ILCA ia Established. The joint Boards o f Fisheries and Game 
adopt a regulation specifying that customary and traditional uses are rural uses (5 AAC 99.010), and the 
Department o f Intenor certifies the state's consistency with ANILCA.

1982: Repeal Initiative. A statewide effort to repeal the subsistence initiative fails by a large margin at 
the polls (58.4%  o f  Alaskan vote.'s in favor).

1983: Subsistence Suit. Several Alaskans file suit against the state subsistence law. In McDowell v. 
State, they argue that the law denies subsistence privileges to some urban residents who have long 
depended on fish and wildlife resources, while granung those privileges to some rural residents who do 
not need it. and for that reason the law is unconstitutional.

1985: Midivon Decision. The Alaska Supreme Court in the Madison decision, rules that state 
regulations iimrung subsistence to rural residents (cnaacd by the Joint Boards in 1982) are not consistent 
with the state's 1978 subsistence law. The Interior Department notifies the state that the Madison decision 
violates the provisions o f ANILCA and threatens takeover o f fish and wildlife on public lands unless the 
state comes up with a new subsistence Law. incorporating the rural Limitation.

1986: New Subiistence Law. The Alaska legislature enacts a new law limiting subsistence to rural 
residents (Ch. 52 SLA 1986; AS 16.05.90). Rural is defined as an area where the “ ...noncommercial, 
customary and traditional use o f fish or game for personal or family consumption is a principal 
characteristic o f the economy..." In state superior court the McDowell suit is amended to challenge the 
new subsistence Law. The Kenaitze Indian tribe also files a suit in federal court under ANILCA to protest 
the classifiouon by the Boards o f the Kcnai Peninsula as an urban area (Kenaitze Indian Tnbc vs State 
o f Alaska. No. A86-367)
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1987: Kenaitzes In itia lly Denied. A federal coon judge rules against the Kenaitze Tribe, saying the 
stale's subsistence law's definition o f rural agrees with use o f the word "rural" in federal subsistence law.

1987: McDowell In itia lly Denied. The state superior court holds that the 1986 subsistence law is 
constitutional.

1988: Kenaitze Decision Reversed. The ninth U.S. circuit court o f appeals in San Francisco reverses 
tire Kenaitze decision and holds that the state definition o f rural is not consistent with ANILCA (Kcna tzc 
Indian Tribe vs. State o f Alaska. 860 F. 2nd 312, [9th Cir. 1988)). The court suggests that a definition o f 
rural hinges on demographic charadenstics. The U.S. Supreme court ultimately denies review.

1989: Kenaitze Negotiations. Under direction o f the federal distrid court in a preliminary injunction, 
the state and the Kenaitze tribe agree to a one-year educational fishery, for plaintiffs in that case only, 
until a permanent subsistence solulio . can be found. The state initially believes tint a simple amendment 
to ANILCA. which changes the fcacral definition o f rural to match the state definition, is the best 
solution. However, that effort failed, and negotiations begin toward reaching a consensus position.

1989: McDowell Decision. On December 22, 1989, ruling in McDowell v. State, the Alaska Supreme 
Court found that the 1986 state subsistence law was unconstitutional because it excluded urban residents 
from subsistence activities. On January 5, 1990. the Alaska Supreme Court granted the state a stay in the 
McDowell decision until July 1, 1990.

A p ril, 1990: Federal Government Moves to Assume Subsistence Management On April 13, 199C. a 
Notice o f Intent to propose regulations was published in the federal register. Temporary regulator's 
establish a federal program that minimizes change to the state program, consistent with the federal 
government's ANILCA responsibilities. Temporary regulation were published on June 8, 1990.

May 1990: Legislature Debates Subsistence Options. Among options discussed by the legislature was 
a draft constitutional amendment submitted by Governor Cowper. Afler lengthy hearings in the final days 
o f  the session, the House amended the Governor's proposed amendment, then rejected it by a vote o f 20-20 
(27 votes needed). The amendment was never voted on by the Senate.

June 8, 1990: Governor Calls Special Session. Negotiations with several interest groups prior to the 
opening o f the session failed to reach an agreement on a solution. On the opening day o f the session, the 
Governor introduced a constitutional amendment that would have required, i f  approved by the voters at 
the next general election, a vote on the issue four years later. The amendment would have prevented 
federal management from occurring on July 1, and would have given groups time to either sue on the 
constitutionality o f ANILCA Title VUI, or amend ANILCA. The governor's proposal was further 
amended by the Senate to require a vote in two years, and together with legislation creating a Subsistence 
Review Commission, passed the Senate in early July. However, on July 8. the House failed by one vote 
(26 in favor, 14 opposed) to obtain a 2/3 majority for a constitutional amendment.

June 1990: Cutler Decision on Severability. The Supreme Court remanded McDowell to the lower 
court for implementation o f their order, and in an opinion dated June 20. with two subsequent 
clarifications. Judge Cutler found the unconstitutional pon>on o f the state subsistence law to be severable 
from the rest o f the law. This left the state with a suoustence priority law on the books, with its 
application to rural residents severed.

Ju ly 1 ,1990 : Federal Management Begins. The federal land management agencies initiated a program 
that assumed management o f subsistence uses on federal public lands. This inchided creation o f a five- 
member federal subsistence board, representing the BLM. NPS. BLA, USFS. and USFWS
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Ju ly 1990: New Subsistence Hunts. The Board o f Game held an emergency meeting to promulgate 
hunting regulations for the 1990 (all hunts. Nonresidents were excluded from many hunts, and others 
were put n a Tier II, individual subsistence application basis.

October 1990: A ll Alaskans Eligible. At a joint Boards o f Fisheries and Game, on October 26, 1990, 
the Department o f Law reported to the Boards that, after the McDowell decision, a ll Alaskans must be 
considered potential subsistence users o f the fish and game under state jurisdiction. 'Die boards 
subsequently issued a policy statement that it was impossible, under the legal decisions, to identify 
subsistence users.

November 1990: New Subsistence Fisheries. The Board o f Fisheries met and established new
subsistence fisheries in both upper and lower Cook Inlet. A subsequent policy stated that subsistence 
fishing proposals, th r jghout the state, would be addressed only i f  subsistence needs were not being met, 
or i f  there was a conservation concern that was addressed by the proposal.

February 1991: Governor's Subsistence Advisory Council is Formed. Governor Hickcl appointed an 
initial subsistence advisory group early in 1991 and reorganized it in November to add public members 
and remove the state commissioners; in all, llie groups met for over a year. The len-member group was 
charged with drafting a new subsistence statute that would comply with the state constitution.

Federal Subsistence Program  Dev elops: 1991*92. Publication in the Spring o f 1992 o f an EIS on the 
Federal Subsistence Program in Alaska clarified the federal government’s intent with regard to managing 
subsistence on federal Lnds (mandated by ANILCA). The federal subsistence board established a stafT 
and regular meeting schedule and began accepting public proposals. Other elements o f the program 
included federal regional subsistence advisory councils, and a process for identifying rural areas and 
customary and tradiuonal uses. The program applied to wildlife and to fishing in non*navigable federal 
waters.

February 1992: Governor Introduces New Subsistence Legislation. Governor Hickcl introduced a bill 
to the legislature that would establish a new subsistence statute. A key ferture o f the bill, which was based 
on the work o f the subsistence advisory council, was a presumption that residents o f small communities 
would automatically meet specified subsistence criteria, in mid-sized communities that presumption was 
“ rebuttable” , and urban residents must apply for subsistence qualificauon on an individual basis. Also, 
nonsubsistence areas were authorized, and implementation would require amending ANILCA. The 
legislature faded to take action on the bill. Other bills also were considered dunng the session, but not 
passed, including an AFN* sponsored bill that provided a rural preferet.ee and also a second-level 
preference for urban residents who could demonstrate community or individual dependence

June 15-22 1992: Governor Convenes Special Session on Subsistence: 1992 Subsistence Law is 
Enacted. Governor Hickcl preset, -d the legislature with a version o f the bill that had been introduced in 
the previous session. Other bills also are introduced, os are motions to place a constitutional amendment 
on the ballot The legislature ultimately passed a subsistence bill that provided eligibility for a ll Alaskans, 
included a definition o f "customary trade” and allowed the Boards to establish “ nonsubsisteocc areas" in 
places w here subsistence “ is not pan o f the economy, culture, or way o f life" o f an area

November 1992: Joint Boards o f Fisheries and Game Establish Four Nonsubsistence Arras. Meeting 
jointly, the boarci established nonsubsistence areas around Fairbanks. Anchorage-Matsu-Kenai. Juneau, 
and Ketchikan These were areas where subsistence regulations would not be established. Subsistence 
regulations within these areas were repealed They issued a call for proposals for other areas also At a 
subsequent meeting the following March (1993). an area around Valdez also was designated as a 

nonsubsistence area Eventual public proposals for additional areas included GMU 13, all roadcd areas, 
and an area on the Upper Holuru Drainage
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Fail 1993: State Superior Court Finds Nonsubsistence Areas to be Unconstitutional. Judge Fabe, in 
State Superior Court, found in Kenaitze v. State that the nonsubsistence areas authorized by the 1992 state 
law were unconstitutional because they “ effectively re-establL'h the ru rJu rban  residency requirement 
struck dov.-T' McDowell" (Kenaitze Indian Tribe v. State o f Alaskc 1AN-91-4560 Civil, Order, October 
26. 1993). r. tr the Alaska Supreme Court’s subsequent denial o f the state’ s motion for a stay, the 
Boards met in Spring 1994 and authorized the department to enact emergency regulations that would re­
establish the previous subsistence regulations for the former nonsubsi',tcncc areas. The state also appealed 
the ruling to the State Supreme Court.

March 1994: U.S. District Court Validates Federal Subsistence Board Authority, Extends Federal 
Subsistence Management to Include Navigable Waters. Following preliminary rulings in Katv John, in 
late 1993, Judge Holland issued a final ruling that interpreted ANILCA as giving the federal government 
broad authority to manage subsistence on federal public lands, and extended jurisdiction to include 
navigable waters on federal lands. A parallel ruling in the case r f  Cute v. Babbitt found that creation o f 
the federal subsistence regulatory board did not exceed the authority granted by ANILCA. These rulings 
were immediately appealed to the Ninth Circuit Court o f Appeals by both the state and federal 
governments.

May 1994: Secretary o f In te rio r Declares Intent to Manage Subsistence Fisheries Throughout the 
State. In a letter to the Governor that urged the state to a a  to come into compliance with ANILCA, 
Secretary Babbitt staled his intention to begin management o f subsistence fisheries, “ purr-ant to the 
direction o f the federal courts," i f  the state doesn't pass a constitutional amendment. The fedeul 
subsistence board was told to prepare a subsistence fisheries management plan.

January 1995: State Drops Babbitt Lawsuit Governor Knowles directed the Attorney General to drop 
the state's appeal o f the Babbitt case.

April 1995: U.S. Ninth Circuit Court o f Appealj Decides Katv John Case. The court o f appeals held 
that ANILCA’ s subsistence pnonty applies to waters in which the United States has reserved water rights 
The court further held that the federal agencies that administer the subsistence pnonty are responsible for 
identifying those waters. Federal agencies continued development o f a fisheries plan and began a process 
for identifying waters where the plan would apply

May 1995: A laska Supreme Court Decides Nonmbsirtence Areas Are Constitutional and the T ier II 
Proximity C riteria is Not. The Alaska Supreme Court, in the case o f Kenaitze v Stale, determined that 
“ ...the Tier II proximity o f the domicile factor violates the Alaska Constitution because i< bars Alaska 
residents from participating in certain subsistence activities based on where they live ”  Also, the court 
decided that the nonsubsistence area provision in the 1992 sure subsistence law is constitutional because 
“ ...it bars no Alaskan from partiapuing in arty fish or game user class.”  With this ruling, the previously 
designated nonsubsistence areas were automatically reinsured. The Kcnaitze's challenge to the findings 
o f  the Joint Boards that resulted in the establishment o f the Ancborage-MaiSu-Krnai Peninsula 
nonsubsistence area was remanded back to the Superior Court. Briefing on remaining issues should be 
completed by late April. 1996

August 1995: Alaska Supreme Court D ijag ren  with Federal Court on the Scope o f the Federal 
Subsistence Law.
In the case o f Totemoff v Smc the Alaska Supreme Court made three significant findings the federal 
subsidence law does not preempt rvonconflirung sure law. interpreted ANILCA as not protecting 
customary and traditional means and methods, and directly disagreed with the Ninth Circuit Court of 
Appeal’ s finding in Sure v Babbitt (the Katie John case) that public lands incluae certain navigable 
waters Because o f the direct confiia with the federal court interpretation, tlse sure filed a petition for 
review by the U  S Supreme Court on December 5. 1995
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Append ix B . Text of the 19 9 2  Subsistence Law

a n  a c t

Relating to the taking or fish and game, and providing for n effective date.

• Section 1. FIND INGS. P IR PO SE . AND INTENT tai The legislature find* mat
( h  there are Alaskans, both Native and non-Native. who have a traditional, 

social. or cultural relationship to and dependence upon the wild rinewablc resources produced 
by Alaska's land and water; the harvest and use ot fish and game for personal and creuo 
consumption is an integral pan o f those relationships.

(2 ) although customs, tndioons. and beliefs vary, these Alaskans %ha:e d e j.- 
o f respect for nature, the importance o f using resources wisely, and the value and dignity .»r 
a way o f life in which they use Alaska's fish and game for a substantial portion ot :re .r 
sustenance; this way ot life is recognized as subsistence';

i 3 i customary and traditional uses o f Alaska's fish and game originated w.tr 
Alaska Natives, and have been adopted and supplemented by many non-Native Alaska.*' j * 
well, these usev among others, are culturally, socially, spiritually, and nucntionally important 
and provide a .ense o f .der.titv tor many subsistence users.
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14» while Alaska's fish and game are generally still plentiful, ihese resources 
ore not unlimited and cannot provide for every desired use. now o r in the future: competition 
for and the level o f  effort on these resources have required the legislature and the Board ot 
Fisheries and Board ot Game to estaciish a preference for subsistence among the various 
beneficial uses o f fish and came in the state: and

<5) in most areas ot the state, a preference for subsistence can be provided 
without an overly burdensome intrusion upon other consumptive uses o f fish and came 

ib) It is the purpose or this \ct
< 1) to deveiop and maintain healthy fish stocks and game populations through 

management based on the sustained yield principle: and
( 2 )  to provide tor j  preference for subsistence uses over other consumptive 

uses o f fish and game resources.
id  it is the intent o f the legislature that

11) subsistence uses or Alaska's fish and game resources are given the highest 
preference, tn order o accommodate and perpetuate those uses, and

(2 ) this Act not result in significant reallocations o f fish and game tn \la><u 
• Sec. 2. AS 16.05 258 is repealed and reenacted to re-c

Sec. 1605 258 SUBSISTENCE USE AND \LLO CA T IO N  OF FISH A \D  
GAME. ia> Except in nonsubsistence areas, the 3i-ard o f Fisheries and the Boa rd  
o f Game shall identify the fish stocks and game populations, or pontons ot .ir 
populations, that are customanly and traditionally taken o r used fo r subsistence T-e 
commissioner shall provide recommendations to the boards concerning the >tov* j~d 
population identifications. The boards shall make identifications required under tm* 
subsection alter receipt o f the commissioner s recommendations.

(b> The appropnate board shall determine whether a ponton ot a run 
or game population identified under <a> o f this secaon can be harvested c o n . . . — • 
with sustained yield. If a ponton o f a stock or population can be harvested con-intem 
wuh sustained yield, the board shall determine the amount o f  the harvestable port,."* 
that is reasonably necessary for subsistence uses and

«h if ihe harvestable ponion o f the stock o r population iu itit.cn : 
to provide fo r all consumptive uses, the appropnate board

CCS HB 601 .2.
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3!

(A ) shall adopt regulations that provide a reasonable 
opportunity tor subsistence uses o f those stocks or populations;

i B i shall adopt regulations that provide for other uses o f those 
stocks or populations, subject to preferences among beneficial uses, and

iC i  may adopt regulations to differentiate among uses.

• 2» if the narsestable portion o f the stock or population is sufficient 
to provide for subsistence uses and some, but not a ll. other consumptive uses, the 
appropnate boa/d

• A» ->hall adopt regulations (hat provide a reasonaole 
opponumty tor subsistence uses o f those stocks or populations;

Bi may adopt regulations that provide for other consumptive 
uses ot those stocks or populations; and

• Ci shall adopt regulations to differentiate among consumptive 
uses that provide tor a preference for the subsistence uses, if regulations are 
adopted under > B) ot this paragraph;

(3 ) if the harvestable portion o f the stock or population is sufficient 
to provide for subsistence uses, but no other consu; -tivc uses, the appropnate ?oard 
shall

i A) determine the ponion ot me stocks or populations that .an 
be harvested consistent with sustained yield; and

i B) adopt regulations that eliminate other consumptive uses in 
order to provide a reasonable opponumty for subsistence uses, and

(4 ) if the harvestable ponion o f the stock o r population is -ot 
sufficient to provide a reasonable opponumty for subsistence uses, the approrn jte 
board shall

(A) adopt regulations eliminating consumptive uses, otner :- jn  

subsistence uses.
»Bi distinguish among subsistence users, througn lim

based on
u )  the customary and direct dependence on the r u n  

%iock or game population by the subsistence user tor human

•3* CCS HB ">l



1 consumption as a mainstay o f  livelihood:
2 (ii) the proximity of the domicile of the subsistence

3 user 10 the stock or population; and

4 (ui) the ability of the subsistence user to obtain rood if

5 suosistence use is restricted or eliminated.

6 to  The boards may not permit subsistence hunting or fishing in a

nonsubsistence area. The boards, acting jointly, shall identify by regulation the

8 boundaries ot nonsuosister.ee areas. A nonsubsistence area is on area or community

9 where dependence upon subsistence is not a principal characteristic of the economy.

10 culture, and w ay  or life of the area or community. In determining whether

11 dependence upon Nuosistence is a principal characteristic of the economy, culture, and

12 way of life or an area or community under this subsection, the boards shall jointly

13 consider the relative importance of subsistence in the context of the totality of the

14 following socio-economic characteristics of the area or community:

15 111 the social and economic structure:

16 i l l  the stability of the economy:

17 i3) the extent and the kinds of cmpi- ment for wages, including full-
18 time, part-time, temporary, and seasonal employme :.

19 i ai the amount and distnbutton of ca>n income a..iong those domuiled

20 m the area or community;

21 15> the cost and availability of goods and services to those domiciled

22 in the area or community;0

23 6) the variety of fish and game species used by those domiciled in the

24 area or community:

25 (7) the seasonal cycle of economic activity:

26 (8) the percentage of those domiciled in the area or community

27 participating in hunting and fishing activities or using wild fish and game.

28 19» the harvest levels of fish and game by those domiciled m the area

29 or community .

30 ilOi the cultural, social, and economic values associated with the

31 tak.ng and use of fish and game:
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1 11 1 the geographic locations where those domiciled in the area or 
community hunt and fish;

i l l i  the extent ot sharing and exchange o f  fish and game by tnose 
domiciled in the jreu or community:

; i 5i additional similar factors the boards establish by regulanon ;o r>e 
relevant to their dcierminjtions under this subsection.

id) Fish 'lock* anu game populations, or portions o f fish stocks and came
populations not ifientitied jnder • uj o f this section may be taken only under
nonsubsistence regulations

(e) Takings and uses o f fish and game authorized under this section are 
subject to rcgulationN regarding open and closed areas, seasons, methods and means, 
marking and identification requirements, quotas, bag limits, harvest levels, and >cx. 
age. and size limitations Takings and uses o f resources authorized under this section 
are subject to AS 1605.831 and AS 16.30.

(f! For purposes o f this section, reasonable opponumty' means an
opponumty. as determined by tne appropnate board, that allows a subsistence u'er to 
panicipaic in a subsistence hunt or fishery that pros _cs a normally diligent par;;.. .pa"t 
with a reasonable expectation o f success o f taking •: tish o r game.

• Sec. 3. AS 16 05 35k is repealed and reenacted to rc.d
Sec. lo 0 5  358. SUBSISTENCE USE AND ALLOCATION OF FISH W D  

GAME, u i  The Board o f Fishenes and tne Board o f Game shall identify tne 
stocks jnd  game populations, or pontons o f stocks and pop u la tion s, that are 
customarily and traditionally used for subsistence in each rural area identified fs  me 
boards.

ib ) The boards shall determine
<h what ponion. i f  any. o f the stocks and populations identified adder 

iai o f .his section can oc harvested consistent with sustained yield, and
3. now much o f inc harvestaole ponion is needed to pros ce . 

reasonable opponumty to satisfy the subsistence uses o f those stocks jnd  populat.on-.
tci The boards snail adopt subsistence fishing and subsistence huntirc 

regulations tor e jcn  stock and population tor wnich a harvestable ponion •
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1 determined to exist under tbM l) o f this section. I f  the harvestable ponion is not
2 sufficient to accommodate ail consumptive uses o f the stock o r population, but is
3 sufficient to accommodate subsistence uses n f (he stock o r population, then
4 non.vastrful subsidence uses shall be accorded a preference over other consumptive
5 uses, and the regulations shall provide a reasonable opponumty to satisfy the
6 subsistence uses. If the harvestable poraon is sufficient to accommodate the 

subsistence uses ot the dock o r population, then the boards may provide for other
8 consumptive use> or tne remainder o f the harvestable pomon. I f  it is necessary to
9 restrict subsistence fishing or subsistence hunting in order to assure sustained yield

10 or continue subsistence uses, then the preference shall be limited, and the boards shall
11 distinguish among >uosisience users, by applying the following cntena:
12 i l l  customary and direct dependence on the fish stock or game
13 population as the mainstay or livelihood:
14 <2> local residency: and
15 i \  availability or alternative resources.
16 (d ) The boards may adopt regulations consistent with this section that
17 authorize taking for nonsubsistence uses a stock or -pulanon identified under - a or
18 this section.
19 <e> Fish slocks and game populations, including bison, or poraons or fish
20 stocks and game populations, not identified under <a) o f this section may be :aken
21 only under nonsubsistence regulations.
22 ( 0  Takings authorized under this section are subject to reasonable regulation
23 o f seasons, catch o r bag limits, and methods and means. Takings and uses ot
24 resources authorized under this section are subject to AS 16 05 831 and AS >  •<)
25 • S ec  4. AS 16.05.940 is amended by adding new paragraphs to read:
26 (36» customary and traditional" means the noncommercial, long-term.
27 and consistent taking of. use of. and reliance upon fish or game in a specific area arc
28 the use patterns o f  that fish or game that have been established over a rejvonab.c
29 penod o f rime taking imo consideration the availability o f the fish or game.
30 iJ7> customary trade" means the limited noncommercial exchange.
31 for minimal amounts o f cash, as resti.cted by the appropnate board, o f fish or game
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1 resources; the terms o f this paragraph do not rcstnct money saJes o f  furs and
2 furbcarcrs.
J • Sec. 5. AS 16.05.940t .'61 and 16.05.940(37) are repealed.
4 • Sec. 6. REGULATIONS. Notwithstanding'he provisions o f AS 16.05.258. as in effect
5 on the day before the effective date o f  sec. 2 o f  this Act. the Board o f Fisheries. Board o f
6 Game, and Department or Fish and Game shall adopt regulations necessary to implement the
7 provisions o f secs. 1. 2. and 4 or this Act.
8 • Sec. 7. TRANSIT ION < a> It is the intent o f the legislature that the Board o f Fisheries
9 and the Board o f Game ex p ed itio u s ly  adopt regulations necessary to implement secs. I. 2. and

10 4 o f this Act.
11 <b) Regulations adopted by the Board o f  Fisheries. Board o f  Game, or Department
12 o f  Fish and Game after July I. 1992. may not be inconsistent with the provisions o f secs. 1.
13 2. and 4 o f this Act.
14 (c ) Regardless o f whether regulations in effect on July I, 1992. and adopted under
15 the authority o f AS 1605 251. 16.05.255. o r 16.05.258. as that statute read on the da> before
16 the effective date o f sec 2 o f  this Act. are inconsistent with the provisions o f secs. 1. 2. or
17 4 o f this Act. they may continue to be implemented and e:\orced unnl the effective d jte or
18 sec. 2 o f this Act.
19 “  Sec. 8. TRANSIT ION  After January 1. 1995, the Board o f Fisheries. Board ot Game.
20 and Department o f Fish and Game may adopt regulations to implement AS 16 05 25v  as

21 amended by sec. 3 o f this Act. Regulations adopted under this section may not ta*e errec:
22 before the effective date o f sec. 3 o f this Act.
23 • Sec. 9. REV IEW  <ai The legislature acknowledges jnd recognizes that this Ac: dca.>
24 with a subject o f  vital concern and that the subject merits review Therefore, it is me intent
25 o f  the legislature that the operation o f  this Act and the regulations adopted under tht*. *>e
26 fu lly  reviewed b y  the governor no later than June I. 1994.
27 (b) This review period is intended to allow for further research and to gain experience
28 in implementing this Act and regulations adopted under secs. 6 and 7 o f this Act. It me
29 mtent o f  the legislature that the governor convene a representative group to prov oe
30 recommcndauons to the governor before the end o f the review period. It is the intent o f tne
31 legislature that representatives o f the legislature and persons with a history ir the formu.ation
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1 o f subsistence legislation in this state participate in the group.
2 (c) It is the intent o f the legislature that the review under this sccnon occur with
3 public input and participation.
4 (d ) No later than September I. 1994. the governor shall provide a report to the
5 legislature on the results o f the review and proposed recommendations for statutory
6 amendments.
7 • Sec. 10. Sections 6 • n ot this Act take effect immediately under AS OI.lO.OTOio
8 ■ Sec. I I .  Sections I .  2. 4. and 9 o f this Act take effect on the effective date o f
9 regulations first adopted under sec. b o f this Act by the Board o f Fisheries and the Board o f

10 Game.

11 * Sec. 12. Sections 3 and 5 o f this Act take effect October I. 1995.
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H O U S E  S P E C I A L  C O M M I T T E E  O N  M I L I T A R Y  A N D  V E T E R A N S ' 

A F F A I R S

{
T O : S e n a to r  B ert

C h a i r
S e n a te  S ta te  A ffa irs  C o m m it te e

/
F R O M : R ep] ita tiV e P e te '')

C o -C iid ir  I
H o u s e  M ilita ry  a n d  V e te ra n s  A ffa irs  C o m m it te e

D A T E : F e b ru a ry  1 9 ,1 9 9 6

R E: C S  H B  321(M V A )

I re s p e c tfu lly  r e q u e s t  th a t  C S H B  321 (M V A ) be  s c h e d u le d  fo r a  h e a r in g  
b e fo re  th e  S e n a te  L a b o r  a n d  C o m m e rc e  C o m m itte e . T h is  b ill w a s  f ile d  a t  th e  
r e q u e s t  o f  th e  D e p a r tm e n t  a n d  w o u ld  p la c e  p e rs o n s  e m p lo y e d  b y  D M V A , in  
r e s p o n s e  to a n  e m e rg e n c y , in  th e  e x e m p t s e rv ic e . P le a s e  f in d  h e re w ith  th e  
f o llo w in g :

(1) S p o n s o r  S ta te m e n t;
(2) S e c tio n a l A n a ly s is ;
(3) B a c k g ro u n d  M a te r ia l;
(4) F iscal N o te

It m a y  b e  n o te d  th a t  th e  S p o n s o r  S ta te m e n t  a n d  th e  S e c tio n a l A n a ly s is
re fe re n c e  th e  o r ig in a l  fo rm  o f th e  b ill. H o w e v e r , th e y  r e m a in  e n ti r e ly
a p p r o p r ia t e  to  th e  c u r r e n t  v e rs io n .

S h o u ld  y o u  h a v e  a n y  q u e s tio n s , o r  if  I c an  be  o f a n y  a s s is ta n c e , p le a s e  
d o  n o t h e s ita te  to  c o n ta c t m e.



Official Business

A la s k a  S tate  L e g is la tu re

House

Pouch v 
State Capitol 

Juneau, Alaska 99811

H B  321 

S P O N S O R  S T A T E M E N T

HB 321 is introduced to address a problem in the ability of the division of emergency 
services to provide adequate response to disas^r emergencies.

In most major disaster emergencies, it ts necessary for the division of emergency services 
to hire additional employees jus: for responding to the disaster The number o f temporary 
employees hired, and their classifications, is dependent on the unique nature of each 
disaster

Current temporary hiring practices allow for immediate emergency hires, but the person 
hired cannot work longer than 30 days Any hires desired longer than 30 days must be 
hired either as short-term or long-term non-pennanent positions Hiring into a non- 
pennanent position takes anywhere from 2 to 45 days, depending on whether it is a short­
term or long-term hire There is no vehicle for hiring a person immediately who is able to 
continue past 30 days Passage of HB 321 will establish a category of exempt position to 
fill that need

1: is anticipated that hmng exempt positions in response to disaster emergencies will only 
take place when there is an immediate need that cannot be met by the hiring o f non- 
permanent positions, and when there is a likelihood that the need will exist for longer than 
30 days This authority is similar to that granted to the Department of Natural Resources 
in AS 39.25 110 (19). which authorizes exempt employees for “ fire fighters employed by 
the Department of Natural Resources for a fire emergency "



L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEA RCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Soward Street. Suite 409
Mail Stop 3101 Junoau, Alaska 09801-2105

M K M O K  A N D-ILM January 26, 1996

SUBJECT: Sectional Summary o f CSHB 32KMLV). (Placing certain persons
employed in response to a disaster in the exempt service)

TO: Representative Pete Kott
Attn: George Dozier

FROM: Teresa B. C ram crf*® ^—
Legislative Counsel

You have requested a sectional summary o f HB 321.

Section 1 places persons employed by the Department of Military and Veterans' Affairs to 
assist classified employees in response to a declared disaster in the exempt service.

TC:glc
96-052.glc



1996 LEGISLATIVE SESSION
Revision Date:____ __________14-Fob-96______________________________________Dopt Affected Military & Vetorans Affairs______________

Titlo: An Act placing cortaln persons employed__________BRU: Alaska National Guard__________________

in rcsponso to a disaster In the exempt service._________________________ Component: Commissioner's Office__________________

Sponsor House Sp Cmte Military & Veterans Affairs ____________________________________________

Requestor Houso Rules____________________________________________Component Serial No. ______________ 414_________

Expcnditures/Rovenues__________________________________________________________ (Thousands of Dollars)_______________________________

F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  C S H B 3 2 1 ( M L V )

OPERATINGTXPENDITURES _ FY97 - rvr.a " FY99 TYCO FY0V two?
personal Services
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. ClAIMS
MISCELLANEOUS
TOTAL OPERATING 00 0.0 “ 07 07) Oo 00

ICAPITAL EXPENDITURES | 0 0| 0 01 0.01 " 7 ~ 0 | ~  ~00[ ~~ ~0.0|

[CHANGE IN'REVENUES ( ) | 001 0 0| 0 0| ' 0 0 1 "  ' " 'OPI  ~ "~0.0|

FUND SOURCE    (Thousands of Dollars)
1002 Federal Receipts -
1003 GF Match
1004 GF
1005 GF/Program Receipts 
10C6 GF/MHTIA
Other
TOTAL “ 07 0.0 O'O 00 0.0 0.0

Estimate of any current year (FY96) cost: $ none 

POSITIONS
FULL-TIME ' ' "0 0 '0 ■ 7 0 ■ 0
PART-TIME 0 - 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attscn a Mpaoit* 9»3« >f n«CMS*ry)
Thero ts no fiscal impact associated with implementation of this legislation.

Prepared c> Caioi Csrroil. Director, / T2,  Phone.
Division Administrative Sw vicir C i ! t : 14-Fet£WT
Approved by Commissioner 7

^  T~ ' ' ' _________________________________________ D # ,#  14-Fet>-96
Agency M ilita ry i  Ve te rans A ffa irs /

PREPARER T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E
iM0Jtt.xis «•* i iu / t t i  For further distribution information call the Governor's Legislative Office i i
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CS FO R  H O U SE B IL L  NO . 321(M LV )

IN THE LEGISLATURE OF THE STATE O F ALASKA

NINETEENTH LEGISLATURE - FIRST SESSIO N

BY .H E  HOUSE SPECIAL COMMITTEE ON MILITARY AND VETERANS' AFFAIRS

Offered:
Referred:

Spoiuor(s): HOUSE SPECIAL COMMITTEE ON MILITARY AND VETERANS' AFFAIRS

A B IL L

FO R  AN A C T  E N T IT L E D

"A n  A ct placing certain  persons employed In response to a d isaste r in the exem pt

service."
I

BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A LA SK A :

•  S ec tion  1. AS 39.25.110 is amended by adding a new paragraph to read:

(30) persons em ployed by the D epartm ent o f  M ilitary and Veterans' 

Affairs to assist classified em ployees in response to a declared  disaster.

•1- CSHB 32KMLV)
New Ttxz Tndtrllntd (CZLCTXS TXX7 SMOOTCDJ



M E M O R A N D U M STATE OF ALASKA
Department of M ilitary and Veterans A ffa irs

TO: Pat Pourcnot
Legis la tive Director 
O ffice o f the G

DATE: March 16, 1995

FROM: Jake Lestenk 
Comm ission

PHONE: 465*4730

SUBJECT: DMVA Legislative 
Proposals

i have reviewed the original leg slative proposals forwarded by this 
departm en t to you last Decemoer. While none of them can be considered 
D 'io rity po licy issues for the Governor, tw o of them are important enough to 
our departm ent to initia te somo activity.

It is my understanding that you do not want to havo the Governor introduce 
any measures unless they are significant policy issues. Nevertheless. I believe 
tha t, w ith  your concurrence, I would be able to find some friendly legislators 
to in troduce tne measures which I believe are important to our department.
If w c can get bills at least introduced and heard in ono or two comm ittees, it 
w ill greatly ennance our ability to get them passed by the second session of 
th is leg is la ture , instead c l waiting for two years to accomplish somo 
legis la tive progress.

I seek your approval to approach specific legislators on the fo llow ing issues:

1. Temporary Housing During Disasters:
This proposal w ill allow for the granting of funds directly to disastor v ic tim s 
o f state disasters to allow them to make their own temporary housing 
arrangements. Currently state law does not allow this, and temporary 
housing is arranged by state personnel, increasing the administrative burden 
during a disaster and expos.ng the state to potential liabilities. Similar 
’egislation almost passed tho Legislature last session IH8421 died in Senate 
Rules).

2 . Hiring o f Exempt Employee! During Disasters:
Cur experience during the 1 9 9 4  Fall Floods disaster has highlighted an 
adm in istra tive procedure for temporary hiring during emergencies wh ich is 
burdensome and lim its the department's effectivo end timely response. All 
temporary hires for emergency responso activities must now go through the 
routine procedure for hiring non-permanent employees: if they are not hired



from a *eglster. they are lim ited to a duration of only 120 days. "Emergency 
hires" are only allowed to stay on board for 30 days. A llow ing temporary 
hires fo r emergency response to be established as exempt positions (sim ilar 
to the hiring authority for ONR's fire suppression activ ities-see AS 
39 ..25 .1 10)19) I w ill allow temporary employees needed fo r emergency 
response to be hired quickly and retained as long as needed.

In addition to the tw o proposals described above. DMVA also subm itted 
housekeeping biils for your consideration. I would like to forgo the action on 
these housekeeping changes until the 1996 session of this legislature.

I wou ld welcome the opportun ity to meet you to discuss the stra tegy to be 
used and legislators or comm ittees to be approached in addressing the three 
proposals above.

cc:
Roger Schnell, Doputy Commissioner 
Erig Gen Ken Taylor, Commander, Air National Guard 
Col M ike .McCourt. Chief of S ta ff. Army National Guard 
Ervin Paul Martin , Director, Division of Emergency Services 
John Flem ing. Director, National Guard Youth Corps 
Roger Patch. Director. Facilities Maintenance Division 
Je ff Morrison , Director, Adm inistrative Services Division



A la s k a  S ta te  L e g is la tu re

House

Official Biuina* Pouch V 
Suic Capitol 

Juneau, Alaska 99811

H B  321 

S P O N S O R  S T A T E M E N T

HB 321 is introduced to  address a problem  in the ability o f  the division o f  emergency 
services to  provide adequate response to  disaster emergencies

In m ost m ajor disaster em ergencies, it is necessary for the division o f  em ergency services 
to  hire additional employees ju st for responding to  the disaster The number o f  tem porary  
em ployees hired, and their classifications, is dependent on the unique nature o f  each 
disaster

C urrent tem porary hiring practices allow  for immediate emergency hires, but the person 
hired cannot w ork longer than 30 days .Any hires desired longer than 30 days m ust be 
hired o th e r  as short-term  or long-term  non-perm anent positions Hiring into a non- 
perm anent position takes anywhere from  2 to  45 days, depending on whether it is a sho rt­
term  or long-term  hire There is no vehicle for hiring a person immediately w ho is able to 
contm ue past 30  days Passage o f  HB 321 will establish a category o f  exempt position to 
fiU that need

1: is anticipated that hiring exem pt positions in response to  disaster em ergencies will only 
take  place when there is an im m ediate need that cannot be met by the hiring o f  non­
perm anent positions and when there ts a likelihood that the need will exist for longer than 
30 days T h u  authority ts similar to that granted to  tne Departm ent o f  Natural R esources 
in AS 39.25 110 (19 ;, which a u th o ru e s  exem pt em ployees for "fire fighters em ployed by 
the D epartm ent o f  Natural R esources for a fire emergency "





F I S C A L  N O T E
.'io. 1
Bill Version: mb 3 5 9

ST A T E  O F  A L A S K A
1996 L E G IS L A T IV E  SESSIO N

( H )  P u b l i s h  D a t e :  3 / n / q r ,

Revision Dote: ________________________________________________________________
htle: ’An Act relating to appointment and confifmotion
process I of members of certain boards. commissions, _______________

Dept. Affected: 
’ BRU:
Com pone.

Office of the Govemof
Executive Operations
Executive Office

Sponsor:
Requester:

Representative Porter
COMPONENT SERIAI .0.

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY TOO FY 01 FY 02
PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDfTURES

I C H AN GE IN  REVENUES  (~

FUND SOURCE (Thousands of Dollors)

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1037 GF/Mentsl Heilth
Other
TOTAL 0-9 0.0 . -  . 0 0 _ ’ ‘J 0.0 0.0

Estimate of any currant yav (FY96) cost: 1 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPC°»nv

ANALYSIS: (A ttach  a separate page  if  necessary )

No fiscal impact.

Preoared bv: Michael A. Nixlch. Director Phone:
Division: Division of Administrative Services V f  ) Date:

Aooroved bv Commissioner: Jim Ayers, Chief of StaSi^-^ 0 . , . :

455-3976
3/$/96
3/5/96

Office of the Governor

IRev 11/SSI 90r.»nol.aJt/DBfl

TO PROVIDE A a  DISTRIBUTION COPtES TO GOVERNOR’S LEGISLATIVE OFFICE
fot further dumbution information. cell the Governor'e Legieleove Office

Pepe 1 of 1



L E G A L  S E R V I C E S

(907) 465-38G7 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 S e w n rd  Street, Su ite  409

Ju n ea u ,  A laska 99801-2105

MJELMLQ .K A .P U L U M March 15, 1996

S U B J E C T : CSHB 359( ) ("K" version)

T O : Representative Brian Porter 
Attn: Patrick Lounsbury

F R O M i cm i.diuerrMui • \ a v,
Legislative Counsel

I

As you have requested, this memorandum contains a description of the changes that would 
be made under see. 14 o f this bill.

In general, section 14 amends AS 39.05.080 by making a number of changes to the basic law 
governing the presentment and confirmation process for members o f boards and 
commissions. These changes do not affect other positions for which confirmation may be 
required (department heads). More particularly, this section's changes may be described as 
follows:

See, 39.05.080 (lead-in language): Provides that any aspect of the general procedure 
in AS 39.05.080 may be modified by the legislature (by law) for any specific board or 
commission.

Sec. 39,05.080(1): Hie first sentence clarifies that a governor is not required to 
present names o f persons appointed by a previous governor and that only a presentment 
during session satisfies the presentment requirement. In other words, "lame duck" 
appointments would not have to be presented by the next governor, and there would not be 
an issue in the future about whether a letter to the clerk or secretary during a legislative 
interim amounted to presentment. The second sentence o f this paragraph requires the 
governor to present to the legislature within 30 days o f its convening the names o f persons 
appointed who have not previously been confirmed and the names o f persons to be appointed 
to till a position that will expire March I of that session. (Section 12 o f the t ill puts almost 
all terms on a March i basis.) Hie third sentence provides that an appointnn nt made after 
30 days o f the session have passed but while session is still in progress, must be presented 
within 5 calendar days.



R ep re sen ta t iv e  Brian Portci
M arch  15, 1996
P age  2

Sec. 39.05.080(2) and l3): No change from current law except to clarify that the 
governor is the "appointing authority." Use o f the term "appointing authority" has been 
obsolete for some time. This is just a technical change.

Sec. 39.05,080(4). The first new sentence in this paragraph provides that the duration 
o f an appointment made during the legislature's interim ends when a new regular session 
convenes, but, under the second new sentence, the appointee can be reappointed and 
presented for confirmation during that session. This language has the effect o f allowing a 
new governor to appoint new people in the place of "lame duck" interim appointees - or the 
new governor can reappoint the interim appointees. (When governors don’t change, the 
governor will have the same choice as well). This means that an  interim  appointee will be 
rem ovable without cause (by not being reappointed) when session begins, even i f  cause for 
d ism issa l w ould norm ally have to be given. The third new sentence clarifies that i f  anW 
appointee begins service during an interim  and is reappointed w hen the new  session starts, 
those two periods o f service will be considered to be service tor one part o f  the term  (rather 
than two parts) for purposes of laws that limit how many terms or parts o f terms a person 
may serve consecutively. The fourth new sentence provides that an unprescnted appointm ent 
m ade during the session expires at the end o f  the legislative session during w hich it should 
have been presented unless it expires sooner (such as when an appointm ent to fill the end o f  
u term  expires on M arch I). The fifth sentence prohibits the sam e governor from 
reappoin ting  an unprescnted appointee after session adjourns but w ould a llow  a future 
governor to appoint that person.

I hope this clarifies the legal effects o f section 14. I f you have further questions about this 
section, please let me know.

TML:klb
96 -J9 6 .k lb

Enclosure



SENATE COMMITTEE REPORT

DATE: 4/12/96 DATE TURNED INTO OFFICE:

The State Affairs Committee considered CS FOR HOUSE BILL NO. 359(JUD) am 

Relating to the appointment and confirmation process for certain boards and commissions;efd.

and recom m ends:

| ^ |  l>e re p la c e d  w ith 3  CS C 5  ^  )

| | adopt p r e v i o u s  C S __________________________________ ( ______

| | attached umcndmcnt(s)

I | adopt Letter ot Intent b y____________________Committee

I | further referral to the______________________ Committee

S e n a te  Bill: 
lX l sam e title 
j | new  title 

H ouse  Bill:
) | | sam e title 

j j technical change 
I | new: SCR*______

JHrMQC f)fJ o r Vilify RECOMMEND ̂IONS NR ' DNr AM

p j l  (L > 9 --- 2 - t y I/
N

CHAIR: s

NEW  FISC A L NO I K(S):
Department Date Zero Fiscal

PREVIOUS FISCA L NOTE(S):*
Dcponmcm Date Zero Fiscal

z i

I | A P P R O P R IA T IO N  -  no fiscal note • in c lu d r  f is ca l  rm tr s  u c t n m p u m i n i :  ( i i n c r n o r ' s  hill



R e p r e s e n t a t i v e  B r i a n  S .  “ ' o r t e r
y ^ r y j

fMAIt*«AjlDICUaV'tOMMIT'fl
« im u

hoi. lAaoa •  con**hc i committh 
moi i*  i tA tt  A/fAia> < o n * im t  
i>Tta>»ATio'iAi. riA oc • rot.«i»* coKMirrtf

VIINUI
f l> A 'C t U  •COMVITTIfJ 

0 * r* » tv t 'ir  Of I.A*
otfAirrMf"»r o r tocCAftO'* 

co im D I S T R I C T  2 0

1IMI0"
m t«  CAfirot »ooh .i«
Jl HA l *IA»A» ,.♦.)! I • « 
fHOA* *0- .«1 ««K)
»AX »0» <•) 1 • •«

• MTI HIM
•I* » WM 11 IT| 1*0
"CMOf AA.C I* «1V)I 11 II fKOH Mr m u r 
fA* tor jl* IIIO

SPONSOR STATEMENT

L a m e n t in g  the  a p p o in tm e n t  p ro c e s s  f o r  B o a rd s  a n d  C o m m is s io n s  th e  
G o v e rn o r  a n d  le g is la tu re  e n d u re d  la s t y e a r , H B  359  is d e s ig n e d  to  take  the  
p o li t ic s  o u t  o f  the p re s e n tm e n t a n d  a p p o in tm en t p rocess.

S im p ly  s ta ted  the  G o v e rn o r  w o u ld  p re sen t to th e  le g is la tu re  w ith in  3 0  d a y s  o f  
c o n v e n in g  the n am es o f  p e r s o n s  a p p o in te d  w h o  h a v e  n o t  p r e v io u s ly  b een  
c o n f i rm e d  and  the n am es  o f  p e rs o n s  to be a p p o in te d . A n  a p p o in tm e n t  m ad e  
a f t e r  3 0  d a y s  o f  the s e s s io n , b u t w h ile  s e s s io n  is s t i l l in  p ro g re s s , m u s t be 
p r e s e n te d  w ith in  5 c a le n d a r  d a y s . C o n c u r r e n t ly ,  th e  d u r a t i o n  o f  a n  
a p p o in tm e n t  m ad e  d u r in g  th e  in te r im  en d s  w h e n  a n ew  r e g u la r  s e s s io n  
c o n v e n e s , b u t c an  be re a p p o in te d  and  p re sen te d  fo r  c o n firm a t io n  d u r in g  th a t 
s e s s io n . F o r e x am p le , w h e n  g o v e rn o r s  ch ang e  th is fe a tu re  a l lo w s  the  n ew  
g o v e rn o r  to  a p p o in t n ew  p e o p le  o r  re a p p o in t the in te rim  a p p o in te e s  se lec ted  
b y  the  p re v io u s  g o v e rn o r .
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D IS T R IC T  2 0

C t- t l io n i i l  A zm ty o la  C S H B  S 5 9  U n t i l)

S ec tion  I C o n fo rm s  O ccu p a tio n a l L icen s ing  b o a rd s  to AS 3 9 .0 5  in  S ec tion  14 
o f  the b i ll.

S ec tion  2 p e rta in s  to vacanc ies o n  b o a rd s  w ith  respec t to  A S  3 9 .0 5

Sec tion  3  d irec ts the B o a rd  o f  C e r t i f ie d  D ire c t E n try  M id w iv e s  to  c o n fo rm  to  
the changes m ad e  in  A S  39 .05 .

S ec tion  4 d irec ts the S ta te  B o a rd  o f  E d u ca tio n  to  c o n fo rm  to  the ch ang es  m ad e  
in  A S  39 .05 .

S ec tion  5 d irec ts  the P ro fe s s io n a l T eache rs  C om m is s io n  to  c o n fo rm  to  the 
changes m ade  in  A S  39 .05 .

S e c tion  6 m od ifie s  P ro fe s s io n a l T e ach e rs  C om m is s io n  vacan cy  re q u ire m e n ts  
to  c o n fo rm  w ith  A S  3 9 .0 5

S ec tion  7  d irec ts  the A la sk a  P u b lic  O ff ic e s  C om m is s io n  to c o n fo rm  to the 
changes m ade  in A S 3 9 .0 5 .

S ec tion  8  d irec ts  the B o a rd  o f  F ish e rie s  an d  B o a rd  o f  G am e  to  c o n fo rm  to  the 
changes m ade  in  A S  39 .05 .

S e c tion  9  d irec ts  the A la sk a  C o m m e rc ia l F ish e rie s  E n try  C o m m is s io n  to  
c o n fo rm  to  the changes m ad e  in  A S  39 .05 .

Sec tion  10 d irec ts the A la sk a  O i l a n d  G as  C o n s e rv a t io n  C o m m is s io n  to  
c o n fo rm  to the changes m ad e  in  A S  39 .05 .

S ec tion  11 d irec ts the A la sk a  R o y a lt y  O i l and  G as D e v e lo p m en t A d v is o ry  
B o a rd  to  c o n fo rm  to  the changes m ad e  in  A S  39 .05 .



S e c t io n  12 is a n ew  sec tion  d e fin in g  M arch  1 as the da te  tha t the te rm  o f  o ffic e  
o r  m em b e rsh ip  o n  a b o a rd  o r  c om m is s io n  e x p ire s  except as o th e rw ise  
p ro v id e d  fo r  b y  law .

S e c t io n  13 m o d if ie s  the g e n e ra l law  o n  vacanc ie s  in  AS 39 .0 5 .0 6 0  so that is 
c o n fo rm s  to c h an g e s  m ad e  m  sec tion  14 o f  the b i l l .  A ls o  c la r if ie s  that, in 
g e n e ra l c o n firm e d  m em b e rs  o f  b o a rd s  and  c om m is s io n s  se rv e  at the p le a su re  
o f  th e  g o v e rn o r  e v e n  th o u g h  te rm s a re  set by  law , bu t a llow s  the le g is la tu re  to 
p r o v id e  fo r  a d i f fe re n t  re s u lt , su ch  as re m o v a l o n ly  fo r  cause , fo r  spec ific  
b o a rd s  a n a  c om m is s io n s .

S e c t io n  14 m ake s  a n u m b e r o f  changes to  the bas ic  law  g o v e rn in g  the 
p re s e n tm e n t a n d  c o n f i rm a t io n  p ro c e ss  fo r  m em b e rs  o f  b o a rd s  and  
c om m is s io n s . T h e se  ch ang e s  d o  n o t  a ffe c t o th e r  p o s it io n s  fo r  w h ich  
c o n f i rm a t io n  m a y  be re q u ire d  (d e p a rtm e n t h e a d s )

See  L eg a l S e rv ic e s  M em o , L a u te rb a c h  - M a rc h  15, 1996

S e c t io n  15 d ire c ts  th e  S ta te  O ff ic e s  C om p e n s a t io n  C om m is s io n  to c o n fo rm  to 
th e  ch ang es m a d e  in  A S  3 9 .0 5 .

S e c t io n  16 d ire c ts  the A Jaska  H is to r ic a l C o m m is s io n  to  c o n fo rm  to the 
c h an g e s  m ad e  in  A S  3 9 .0 5 .

S e c t io n  17 d ire c ts  the A la s k a  P u b lic  U t i li t ie s  C om m is s io n  to  c o n fo rm  to  the 
c h an g e s  m ad e  in  A S  3 9 .0 5 .

S e c t io n s  18 &c 19 m ak e s  tech n ic a l changes in  e x is t in g  law  in o rd e r  to  c o n fo rm  
w ith  A S  39 .05 .

S e c t io n  20  re p e a ls  law s  tha t c o n f lic t  w ith  the changes m ade  b y  th is b i ll.

S e c t io n  21 sets u p  the  M a rc h  1 cyc le  o f  te rm s o f  o ff ic e  by ex tend in g  cu rren t 
te rm s  to  M a rc h  1 fo l lo w in g  w h en  they  w o u ld  o f  o th e rw ise  w -ou ld h ave  
e x p ire d .

S e c t io n  22  g ive s  th e  b i l l  a J a n u a ry  1, 1997 , e ffe c t iv e  da te .





E N A T E  C O M M I T T E E  R ^

F i r s t  C o m m i t t e e  o f  R e f e m ^ ^ ^ ™ “ J

DATE: 4/4/96 FURTHER:

DATE TURNED INTO OFFICE:

Tho State Affairs Committee considered CS FOR HOUSE BILL NO. 364(JUD) am 

Relating to election crimes and interference with voting.

and recommends:

[ ] be re p la c e d  w ith  CS

[ ] adop t p r e v i o u s  C S __

[ ] a ttached  am endm cnt(s)

( ] adopt Letter of Intent by _ 

[ ] further referral to the___

S e n a te  Bill: 
f ] sam e title 
[ j new title 

H ouse  Bill:
[ 1 sam e title 
[ j technical title 
[ j new: SCR*____

. Committee 

. Committee

( 1 APPROPRIATION •• no fiscal note

5 / / .  \ 4 -  • '

'include (Ucal note* accompanying Governor’* bill

“  t  « ft
•• ./7  Ay O r 4 ,



F I S C A L  N O T E

Revision Dale 3/5/06___________
Title

S T A T E  O F  ALA SK A
1996 L E G IS L A T IV E  S E S S IO N

HILL NO. H B  364 

Dept Affected_____ Office of the Governor
Elective Op .rationsAn Act amending the definition of the offense o BRU 

unlawful interference with voting__________________________ Component General and Primary^
Sponsor
Requester

Representative Bunde
Representative Bunde 'COMPONENT SERIAL NO. 22

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 100 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

00
0 0
00
00
00
00
00
00

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES 1 1 1 1 1 1 1

ICHANGE IN REVENUES ( 1 1 1 1 1 1 1 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Qfhpr

00

TOTAL 0.0 00 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: S I 0 0 

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
HB 364 does not have a fiscal impact on the Division of Elections
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Oivision

Dana LaTour______
Division of Elections
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Commissioner Governor Fran Ulmer ’-/-/>  i 
Agency Office of the Lt Governor.______
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Dato

Date

465-5347
3/4/96

3/4/96
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CO CHAIR HEALTH, EDUCATION 
A SOCIAL SERVICES

VICE CHAIR RULES

REPRESENTATIVE CON BUNDE Alaaka £tatc ffiegialnturc 
Untmc at iKcprcuentutiucfi

DURING SESSIO N  
STATE CAPITOL. ROOM 108 

JUNEAU. ALASKA 99801-1182 
1 (0071 405 4843

DURING INTERIM:
716 WEST 4th AVENUE 

ANCHORAGE ALASKA 99501 2133 
1 1907) 258 8108

M E M O R A N D U M

D A T E :  A p r i l  8 . 1 9 9 6

T O :  S e n a to r  B e r t  S h a r p
C h a i r ,  S e n a te  S ta te  A f f a i r s  C o m m it te e

F R O M : R e p r e s e n ta t iv e  C o n  B u n d e
C o - C h a i r  H o u s e  H E S S

R E : C S H B  3 6 4  ( J U D )  a m

H B  3 6 4  is  c u r r e n t ly  in  th e  S e n a te  S ta te  A f f a i r s  C o m m it te e .  T h is  m e m o  is  a  
r e q u e s t  fo r  a  c o m m it t e e  h e a r in g  a t y o u r  e a r l ie s t  p o s s ib le  c o n v e n ie n c e .

T h e  p u r p o s e  o f  H B  3 6 4  is  to  a l ig n  o u r  s ta te  e le c t io n  la w  r e g a r d in g  u n la w fu l  
in te r f e r e n c e  w ith  v o t in g  in  th e  f ir s t  d e g r e e  w ith  th e  f e d e r a l  e le c t io n  la w . A la s k a  
s ta tu te  d e f in e s  th e  c r im e  o f  u n la w fu l  in te r f e r e n c e  w i th  v o t in g  in  th e  f i r s t  d e g r e e  
b y  r e q u i r in g  p r o o f  th a t  a  p e r s o n  w a s  p a id  to  v o te  f o r  o r  a g a in s t  a  p a r t i c u la r  
c a n d i d a t e , p r o p o s i t io n  o r  q u e s t i o n . W h e r e a s ,  f e d e ra l  e le c t io n  la w  o n ly  r e q u i r e s  
p r o o f  th a t  a  p e r s o n  f i r s t  w a s  o f f e r e d  a  p r o h ib i te d  in c e n t iv e  a n d  th e n  v o te d .

H B  3 6 4  a m e n d s  A S  1 5 .5 6 .0 3 0  ia )  b y  r e m o v in g  th e  r e q u i r e m e n t  to  p r o v e  th a t  a n  
i n c e n t iv e  to  v o te  m u s t  b e  f o r  a  p a r t i c u la r  c a n d id a t e , p r o p o s i t io n  o r  q u e s t i o n .
T h i s  p r o p o s e d  l e g is la t io n  o n ly  r e q u i r e s  p r o o f  th a t  a  p e r s o n  f i r s t  w a s  o f f e r e d  a  
p r o h ib i te d  in c e n t iv e  a n d  th e n  v o te d . T h is  c h a n g e  s t r e n g th e n s  th e  p r o h ib i t io n  
a g a in s t  th e  u s e  o f  s o m e  in c e n t iv e s  f o r  v o t in g .

I f  y o u  h a v e  a n y  q u e s t io n s  o r  c o n c e r n s  r e g a r d in g  th e  a t t a c h e d  in f o r m a t io n  p le a s e  
d o  n o t  h e s i t a te  to  c o n ta c t  m y  o f f ic e .  T h a n k  y o u  fo r  y o u r  h e lp  w i th  th is  m a t te r .



REPRESENTATIVE CON BUNDE

CO-CHAIR HEALTH. EDUCATION 
& SOCIAL SERVICES

VICE CHAIR RULCS

DURING INTERIM 
710 WEST 4lh AVENUE

SPONSOR STATEM ENT 1 (907) 258 8100

CSHB 364(JUD)am

“An Act amending the definition of the offense of unlawful 
interference with voting in the first degree, a class C felony, to 

include conduct related to inducing a person to vote or to refrain 
from voting at an election and conduct related to acceptance of 

something offered or given to vote or to refrain from voting in an
election”

A s  U n i te d  S ta te s  c i t i z e n s  w e  h a v e  th e  r ig h t  to  v o te  n o  m a t te r  w h o  w e  a rc  o r  w h e r e  w c  
l iv e . In  A la s k a  o u r  e le c t io n  p r o c e s s  c o v e r s  s u c h  a  v a s t  a r e a  th a t  m a n y  p e o p le  m u s t  
t r a v e l  g r e a t  d i s t a n c e s  to  v o te .  D e s p i te  s o m e  in c o n v e n ie n c e s  w c  h a v e  a  c iv ic  d u ty  to  v o te  
fo r  o r  a g a in s t  th e  c a n d id a te s ,  p r o p o s i t io n s  a n d  q u e s t io n s  o n  o u r  s ta te  b a l lo t  a n d  n o b o d y  
h a s  th e  r ig h t  to  in te r f e r e  w i th  th e  v o t in g  p r o c e s s .

T h e  im p e tu s  f o r  H B  3 6 4  is  D a n s c r c a u  v .U lm e r ,  w h ic h  d e a ls  in  p a r t  w i th  u n la w fu l  
in te r f e r e n c e  w i th  v o t in g  in  th e  f ir s t  d e g re e .  T h is  c a s e  o c c u r r e d  a f t e r  th e  1 9 9 4  
G u b e r n a to r ia l  e le c t i o n  a n d  h a s  y e t  to  b e  c o m p le te ly  r e s o lv e d .  (T h e  c o m p le te  c a s e  is 
a v a i la b le  in  th e  c o m m it t e e  p a c k e t . )

T h e  p u r p o s e  o f  H B  3 6 4  is  to  a l ig n  o u r  s u ite  e le c t io n  la w  r e g a r d in g  u n la w f u l  
in te r f e r e n c e  w i th  v o t in g  in  th e  f i r s t  d e g r e e  w i th  th e  f e d e ra l  e 'e c t io n  la w . A la s k a  s ta tu te  
d e f in e s  th e  c r im e  o f  u n l a w f u l  in te r f e r e n c e  w i th  v o t in g  in  th e  f i r s t  d e g r e e  b y  r e q u i r in g  
p r o o f  th a t  a  p e r s o n  w a s  p a id  to  v o te  f o r  o r  a g a in s t  a  p a r t i c u la r  c a n d i d a t e , p r o p o s i t io n  o r  
q u e s t i o n . W h e r e a s ,  f e d e r a l  e le c t io n  la w  o n ly  r e q u i r e s  p r o o f  th a t  a  p e r s o n  f ir s t  w a s  
o f f e r e d  a  p r o h ib i te d  i n c e n t iv e  a n d  th e n  v o te d .

H B  3 6 4  a m e n d s  A S  1 5 .5 6 .0 3 0  (a )  b y  r e m o v in g  th e  r e q u i r e m e n t  to  p r o v e  th a t  a n  
in c e n t iv e  to  v o te  m u s t  b e  f o r  a  p a r t i c u la r  c a n d id a t e , p r o p o s i t io n  o r  q u e s t i o n . T h is  
p r o p o s e d  l e g i s la t io n  o n ly  r e q u i r e s  p r o o f  th a t  a  p e r s o n  f i r s t  w a s  o f f e r e d  a  p r o h ib i te d  
in c e n t iv e  a n d  th e n  v o te d .  T h i s  c h a n g e  s t r e n g th e n s  th e  p r o h ib i t io n  a g a in s t  th e  u s e  o f  
s o m e  in c c n t i  / c s  f o r  v o t in g .

T h is  p r o p o s e d  l e g i s la t io n  is  a n  im p o r ta n t  c h a n g e  to  o u r  e le c t io n  s ta tu te s .  It c la r i f i e s  th a t  
v o te r s  in  A la s k a  c a n  n o t  b e  p a id  fo r  t h e i r  v o te .  1 u rg e  th e  s u p p o r t  o f  a l l  l e g i s la to r s .

A l a a k a  £ t a t c  t t c g i a l a t n r e  DURING SESSIO N .

Houac o f iKcpreccntatiuca state capitol. room ioh
? JUNEAU, ALASKA 9980M1B2

I (007) 403 404J



< ; ivO K < ; i ;  x .  a h m a o g a k , s k .
MAYOR

Phono: 907-852-2611 or 
907 8520200

Fax: 007-852-0037

OlTiCli Oi- THE MAYDK 
P.O. BOX 69 
Barnow, Alaska 99723

MEMORANDUM

TO: Dennis Roper, Special Assistant, Government Affairs

FROM: Harold J. Cunan, Acting Chief of Staff
D A T E :  April IH, 1MUH

SUBJ: COMMENTS ON CS FOR IID 3G4
CS for HB No. 364(JUD) am is significantly bettor then the original bill that would 
among other tilings, make any person that drove a neighbor to the polls a felon.
Before the legislature triim to makn the North Slope Borough’a efforts to give its 
residents equal access to the voting booth illegal, pleoso consider the following:
1. The State of Alaska is obligated under the Voting Rights Act- to pre-dear 

changes to its election laws;
2. Giving a votor transportation to or from ihc polls is significantly easier in urhnn 

Alaska due to government subsidized roads and tolophone systems;
3. The only way to give rural Alaskans, the overwhelming majority of whom 

®ubf.i.cr. for sr.ler.ded periods of time at great distance frcn their United road and 
phono systems, is to reimburse thum for tht u coM of trannportation to and from 
the pulls,

4. Tho failure to give rural residents equal access to tho polls is anti democratic 
and is likely a denial of equal protection under the Alaska Slate Constitution;

5. Since the majority of rural residents arc native, denial of equal access to the 
polls is :i violation of the Voting Right3 Act;



Memorandum to Dennis Roper 
April IG, 1996 
Pago 2
6. Tho proposed language wet out bolow will euro thoso problems:

AS 15.56.030

(G) u voter’s costs for transportation to or from the polls.
There ia no need to scope the ubovo language for rural Alaska because the minimal 
uu»t for urban voter* to get to the polls will regulate tho use of this exception to AS 
15.66.030 (a)(2).1
Thank you for your time and consideration

* Thh »ia(utury cue it to CS fo« Hout* Flill No 364<JL'D) am.

_



L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 485-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E  M O  R A M )  U M December 29. 1995

SUBJECT: House Bill 364, amending ihc definition o f the offense o f unlawful
interference with voting in the lirst degree -- sectional analysis (Work 
Order No. 9-LS1305 A)

TO : Representative Con Bunde
ATTN: Patti Swenson

FROM: Jack Chcnowe tJ^ '-^ .
Legislative ̂unseJ

This measure amends the definition of the offense of unlawful interference with voting in the 
first degree, an offense set out in the state's Election Code (AS 15). Two kinds o f conduct 
are added to the definition of the ofTcnsc. The amendment o f AS 15.56.030(a)(2) adds the 
giving or offering o f money or another valuable thing to a person with the intent to induce 
the person to vote or to refrain from voting at an eleclion. The amendment o f 
AS 15.56.030(a)(3) adds the solicitation, acceptance, or agreement to accept money or 
another valuable thing to vote or to refrain from voting at an election. (The conduct that 
would be proscribed would in addition to the existing statute that addresses the gift or offer, 
or the solicitation, acceptance, or agreement to accept, something o f value to vote for or to 
refrain from noting for a candidate or an election proposition or question )

The offense of unlawful interference with voting in the first degree is punishable os a class 
C felony. AS 15.36.030(c).

Dev elopment of the amendment w as influenced \ y the decision of the Alaska Supreme Court 
in Danxram .v.-l’lmcr. 903 P.2d 555 (1995), at 561.

JBC:pl
95-250.pIm
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42 USCS § I973h
Elective  F ranchise

registration by Stale or local official* or listing by an examiner, shall be 
denied the right to vote for failure to pay a po ll tax if  he tenders 
payment of such tax for the current year to an examiner or to the 
appropriate State or local official at leaxt forty-live day* prior to 
election, whether or not auch tender would be timely or adequate under 
State law An examiner shall have authority to accept xm li payment 
from any perron authorized by this Act to make an application for 
lixting, and shall issue a receipt for xuch payment The examiner shall 
trantmit promptly any xuch poll tax payment to the office o f  the Stale 
or local official authorized to receive xuch payment under State law, 
together with the name and nddrevx o f the applicant ".

Rcdfslgnatlon:

This xectinn. formerly part of Act Aug 6, P>65. I’ L. 89-110 wax
rrdexignatrd ax part o f Title I o f xuch Act by Act June 22, 1970, P I*. 
•>1-285. 5 2, 84 Slat. 314

CROSS RFFFRFNCF.S 

Thu section is referred to in 42 USCS 5 I9 7 jj

RESEARCH G U ID E
Federal Procedure I .  t'd:

Flections and Elective Franchise, Fed Proc, I .  Fd 55 28 7(>- 71, 75. 77.
Am Jur:

I6A  A m  Jur 2d, Constitutional taw  5 055
25 Am  Jur 2d, Elections 5 82

Forms:

8 Federal Procedural Form* L  I'd . Declaratory Judgments 5 212

8 Federal Procedural Forms L  Fd . Flections and Elective I-'ram. luxes 5 25 32.

la w  Review Articles:

Poll T a t: I n  Impact on Racial Suffrage 54 Ky I . J 423

IN T E R P R ET IV E  NOTES A N D  D EC IS IO NS

In K iln  MM'ituiRl m ln  41 USCS iun<t>«| i m n  »<*J mW» tw v ln l n |> a« H
|  IV7JM>|. iu u  fell i n  «fX,U m n  »|wl UlMfti U ita  •  r u n  IIH*. WT» I n )  } ) ]  p
fnMriHni »*J t ifttr-ih AmenUmeM i Im m , M  Smpjj ZM. i l l  It4 US H I. IS I . 14 JJ 4)1. 14
•-teitnmnl c« 4w r i i ,m  m v i IV SCI I I I )

5 19731. Prohibited nets

(at Failure or refusal to permit casting or tabulation of vote. N o  pe rvm

acting under color of law shall fail or refuse to permit any person to sole
who is entitled to vote under any provision of this Act or tt otherwise
qualified to vote, or willfully fail or refuse to tabulate, count. anJ report xuch person's vote

220

Enforcem ent  of Voting  R ioiits 42 USCS § 19731

(b) In t im id a t io n , threats, nr coercion. N o  person, whether acting under 

co lor o f  law  o r otherw ise, sha ll intim idate , threaten, or coerce, o r attempt 

to in tim ida te , threaten, or coerce any person for vo ting or attempting to 

vote, or in tim idate , threaten, o r coerce, or a ltem p l lo  in tim ida te , threaten, 
or coerce any person for u rg in g  or a id in g  any persons lo  vote o r  attempt to 

vote, or in tim idate , threaten, or coerce any person for exercising any 
powers or duties under section 3 (a), 6, 8, *7, 10, or 12(e) (42 USCS 

§§ 1973o(a). 1973d, I973 f. I9 73g . I9 73h . or I973j(c)]

(c) False In form ation In registering n r voting; penalties. W hoescr k n o w ­
in g ly  o r  w illfu lly  gives false in fo rm ation  as to Itiv nam e, address, or period 

o f residence in  the voting district fo r the puq iose o f  estab lish ing his 
e lig ib ility  to register o r vote, o r  conspires w ith  another in d iv id u a l for the 
purpose o f encouraging his false registration to vote or ille ga l voting, 
nays o r offers to pay or accepts payment either for registration to vote or 
lor voting shall be fined not more than S I0 .000  or im prisoned not more 

than five years, or both ; P rov ided , however, T ha i this prov is ion shall l>c 
app licab le  o n ly  to general, special, or p r im a ry  elections held solely or m

Eiart for the purpose o f selecting or electing any candidate for the office of 
’resident. V ice President, presidential elector. Member o f  the United States 

Senate. Member o f the U n ited  States House o f Representatives, Delegate 
from  the D istrict o f  C o lum b ia , G uam , or the V irg in  Is lands, or Resident 
Com m iss ioner o f  the Com m onw ea lth  o f Puerto R ico 

Id ) Fals ification nr cnncrulment o f m ateria l facts or g iv in g  o f false 
statements In matters w ith in  ju risd ic t ion  o f exam iners or hearing  officers: 
penalties. W hoever, in  any matter w ith in  the jurisd iction o f an exam iner or 
hearing officer know in g ly  and  w illfu lly  falsifies or conceals a m ateria l fa d , 
or makes any false, fictitious, or fraudulent statements or representations, 
o r makes o r uses any false w rit in g  or document k n o w in g  the same to 
contain any false, fictitious, or fraudulent statement o r entry, s h i l l  be fined 
not more than $10,000 or imprisoned not m ore than five years, o r both 

(c) V o ting  more than once. ( I )  Whoever voles m ore  than once in  an 
election referred to in  paragraph (2 ) sha ll he lined  not m ore than 
$10,000 o r imprisoned not more than five years, or both 

(2 ) The proh ib it ion  o f  this subsection applies w ith  respect to any 
general, special, o r p r im a ry  election held solely or in  part for the 
purpose o f selecting or electing any candidate for (he office o f President. 
Vice President, presidentia l elector. M em ber o f the United Stales Senate. 
M em ber o f the Un ited State* House o f  Representative* Delegate from  
the D istrict o f  C o lum b ia , G uam , or the V irg in  Is lands, o r Resident 
Comm issioner o f  the Com m onw ea lth  o f Puerto R ico .

(J ) As used in  this subsection, the term "votes more th a r  once" diiex 
not inc lude the casting o f  an add it iona l ba llot i f  a ll p r io r ballots o f  that 
voter were inva lidated , no r docs it inc lude the voting in  tw o  jurisd ictions 
under section 202 o f tms Act (42 USCS 5 I973aa- I), to the extent two 
ballots ate not cast for an election to the same cand idacy o r office.

(A u g  6 . 1965. t L  89 .110 , T it le  I .  4 I I .  79 Slat 441. June 22. 1970, P I  
91-285, 5 2 . 84 Stat 314, Sept 22. 1970. P I 91-405. T itle  I I .  5 2CM(e), 84
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H igh  c o u r t  r e v i v e s  
e le c t i o n  c h a l l e n g e
By PETER S. G O O D M A N
Dbjiv News renorte'

A n  Alaska S u p r e m e  
Court ruling sancec dows 
F n c a y  revived a legal 
caaiicnge to the ejection of 
Gov Tony Knowies. wno 
claimed office iast year by 
a margin of just 536 votes.

The ruling came in a 
lawsuit filed by former 
U.S. Attorney W e v  Shea 
against the state on benalf 
of 10 voters. It alleged the 
election was rife with cor­

ruption and it asked the 
state to either invalidate 
the results and bold a new 
election or declare 
Knowies' Reoublicar oppo­
nent. Jim Campbell, the 
winner.

Specifically. Shea 
cnarged that Doyon Ltd.. 
tne Intenor Native region­
al corporation, effectively 
oougn: votes wnen it sent 
postcards to its snareaoia-

P|m »  see ^ago B-L SUfT

S U I T :  S u p r e m e  C o u r t  r u l i n g  g i v e s  n e w  l i f e

Continued from Page B-1
ers. announcing a Si.000 
raffle that voters could en­
ter by sending in their bal­
lot stubs. The postcards 
noted prominently that 
Knowles had the backing 
of the Alaska Federation 
of Natives 

Shea claimed the North 
Slope Borough also bought 
votes when it offered to 
g:ve up to 10 gallons of 
gasoline to anyone w h o

made the trip to the polls. 
Shea asserted that the two 
promotions stole victory 
from Campbell, noting that 
Knowles’ election was due 
in part to overwhelming 
support from Natives in 
rural Alaska.

Judge Karl Johnstone 
threw the suit out of A n ­
chorage Superior Court in 
February, concluding that 
neither the postcards nor 
the free gas amounted to 
corruption. That prompted

Shea to appeal.
In the ruling released 

Friday, the Supreme Court 
backed Johnstone on his 
finding that 'he gos offer 
didn't constitute vote-buy­
ing since voters r.ô ld get 
in on it rcgardles* cf now 
they cast their ballft. 
While paying someone to 
vote a certain way is ille­
gal under state law. simply 
paving someone to cast a 
ballot is not. the Supreme 
Court said.

t o  l a w s u i t  a g a i n s t  e l e c t i o n  o f  K n o w l e s

But the court overturned 
Johnstone on the issue of 
the postcards. The cards 
were, dearly intended to 
produce votes for Knowles, 
the court found. Further­
more. they m a y  have af­
fected the election out­
come.

T hough Sber didn't 
prove this in Superior 
Court, neither did the state 
disprove it. the court 
wrote. The high court could 
only guess wnat effect the

raffle had on the election. 
So the Supreme Court sent 
the suit back to the lowe: 
court for further proceed­
ings. reopening the possi­
bility the election could be 
invalidated.

Sbet sounded confident 
after reading the opinion 
Fnday afternoon.

"There's going to be a 
new election.” be said.

"I think his optimum is 
.auplaced." countered as­
sistant attorney general

Jim Baldwin, who defend­
ed the case for the stato.

"It's pretty good for us." 
be said. For Shea to win. 
he must provo that the 
postcards actually decided 
the election. Baldwin said. 
"That's a tremendous bur­
den."

The opinion was written 
by Justice Robert Sas- 
laugh. Justice Allen C o m p­
ton penned the lone dis­
sent.
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Contestant* argue Out the three event* ..voter* had not uaed Oiat much g*.*olino to

constitute malcunduct or corruption under reach Out poll*. Contestant* further allege1
AS 16,20.640 sufficient to chance the m u ll*  that the Borough instituted the transport*'

of Ote (pil>em*tonal election., ' 'y r .n  > j Oon assistance program wiOt Ote Intent I of

-• '  -tv <v. .* ,ty . helping Candidate Knowlea win the elaictioiC.
A. S’orth S L n*’Hmnigh'i Vatolin* Re- - • ; . , •• ; " • •• i _ . i/uti.'Jiwr *i'1 tx/ollt V .»• .’fli-J >.i• .--I tm bunrm rnt ^Tror\e}*nialionjAana- j j"tu, transportation .a.isntunrr. pro

ta n rW 'n y rnm  _ ,0  ̂ iU  j  gnun it not illegal under Alaska laio
During the IW t  election, the NorO. Slope ft(J , 6| „  Cont, , UntJ1 M lrge lhat tho Borough* 

- Borough (Borough) conducted a tranaporta. . ( trantportaOod'.aaslaUnce I p rognm ^v ioU U i 
r'tion assistance program allegedly dealgned to W  la 'therefore 'a “corrupt
* overcome the unique obataele* to voUng par- M  dpnnp<). , )y . , u fndpn l.
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tictpauon po«ed by the Borough'* vaat and

• largely roadie**'geography,' 'T h e  Borough

• informed r  tident* before rleetion day that it 

wr,_.d rrimburac each voter for up to ten 

gallon* of gasoline u*cd by the voter to reach 

the polls. After voting, a resident could take 

hi* or her ballot stub tn table* act up by the 

I! .rough near the election booth* *j,d f ill out

change the result* of the election" under A S ' 

15.20.640(3).' Contestants, eharacterue the1 

Borough'* program aa a "ga* for vote*" pro-* 

gram and argue that tliousanda of persona- 

were paid the value of up tn ten gallon* o f ! 
gasoline to vote.'

Although AS 16 6fi030(aX2) prohibiU -- - aaia wwi '"""'"k" '»•» iw tPMMiitin&f proniDtLI ft
a voter assistance voucher"- On the vouch- ‘perron from paying another peraon tn vole• » ll,a • —■_I a m.  M _
r r  the voter would “awear or afTlnn" lo the 

amount ot gasoline used to transport the
v ter to the {nils. T V  voter could then 

rH rem  the voucher for the «| net fled amount 

-d gasoline at a local fuel station before July 

1. 1906 The Borouglt allowed all voter*, 

reganlless of how far they had travelled to 

the {*>11*. to participate in ihia program.

Contestant* argue that thu progra i, vnv 
latr I feileral and state criminal election last* 

OntrstanU allege that the Borough im{*r- 

r  -Mbly expanded the tran*{nrtation am* 
L»**e |r--gr»m fu-ynnd the limited u*e con 

d -»d in advance by the United Slate-. I).

{ artnient of Justice Elect!,-n Crime* Branch 

and that volun'eer* witnessing voters’ signa­

tures on g*v,lir.<> voucher* al’erweil nearly all 

i ' , ! r n  tn rlairr. trn gallon*, even th >ugh most

5 AN It t* *>*•> provides In ptrl
’a* a [*'v*i commit* the ciirne of unlawful 

tedeter** w ifi • •  --.v* in tec fl-vi degree
r prrve ,• 4 * » ' '*» * % I

j .m  ytrwn%c\ irt fib* ft vt ctuttt 1 1 t* C***1 ** mitnrt o# irfftrr
t! f-4 lo l  c«rv o with the intr^i to irdvxr tfw 

id h  ft tr im a frvn *ofir( U  *
• Aft (K 004  of h f I I  f^tkuii

Xt*g»»ft*f* ft  ĝ r̂iry.41 . .

• I ihit trauma tt •  convj* pt*

. Vtltm tJ .MMfrtrncf in iH* fbti tt
t . l it  ( *#Lv f

for a {.articular candidate, proportion, or 

question, no Alaska Statute prohibit* a per* 

*on from eomtmnaaling another person for 
voting per *e ,SVe AS ISfifi aw . Thu*, as­

suming the Borough'* program paid voter* 

with fuel to vote In the rleetion, regardless of 

the amount of fuel the voter* used to reach
• the pvills, the program would not V  a corrupt 

- practice a* defined by Alaska law, unless the

offer* of |>ayment were made with the Intent 

“tn induce the person to vote for or rcfi«in 

from voting for a candidate at an election " 
AS lo.TaUkXak?).

In  surk contrast tn federal election law, 

Alaska election law Hors rot prohibit j ia j ir g  

voter* S tr  disrusason in/ru In this respect 

Alaska'* atatutory aehrtne t* aimilar tn th* 

election laws of other atatea For vsample.

C'Miirusots *|s» aIU*c dial the progiam vmlairt 
as I* 5*010. s U i, gvtsams lo s*:r;>a,fn m.s- 
i >*) k I u, lie  i< ro . llo v ir irr .C o iir i
lan,i Nave tw* Ik '. i uhuh wvuld tug[»rs
this (lann So* hair ihr* hrstffit Out issuf 
roihft bdicf d< v.jwno* sourt o» this couil 
TV.e aigume^s is dan waned tSimm 4 Cat*

' 4nr*,itcri e rath. »JJ 12S 7IV-M (Aiaska 
I9VII . . .

* The ifvivd esui.lithf* If,si the ira ilrt {Mice ii
sen gailcmt <4 (*vg,M in ll im m  was apprv u
iu m Ii  r»i>n *men doiiars m  Noieetet *. 
IW4

'y '* -  ' d AN SEREAUV .'U I.M KH  1 Alaska 5Q1
Clle m *01 tJ4  SSS (SlMka If SSI

under'California law It Is not unlawful lo person with the Intent to Induce an Individual

offer'any fonn of Consideration,' including to“ .'register ' 'f .o r ; '1 voU." '/'Or.Kev.SUL

ca*h payment,1 th a‘peraon tn vote, provided |  2fl0.dft.VI) A '(2K*) (1993). ' However,'()re-

thaf the paymcht'1* not 'an Inducement to or gon! *pecifieallyl'ekcludea'*1fjree' tiranaporta-
for' voting for,0o r 1 refraining from lion lo and from llie polls for persons voting"

• ' •  Ih l.' * '  »«mhlhlllnn.u 'r . Or ReV.SUi

    . m „
nuing to the polls, or agreeing to eorno tn the 

polls ,,.u since !this language] could, con- 

.7 ceivably, bo used to punl»h someone for 

haying rewarded a voter for doing what ia 

„,.h ia (or her) civic duty— namely coming to 

the, poll* and voting. Various bicentennial 

.attempt* to produce large turnout* this 

year may well be in violation of the.se 

aubaectiona. What needs to Is- prohibited 

ia rewarding a peraon for voting In a par­

ticular manner, something (the statute] 

continues to do.

Isyw L tfiit Committee Comment 1)76 Adelp 

fimt, former CaLEIec.Codo < 29CJI (now 

I  IH62I).

Similarly, Washington State election law 

prohibit* any person from “directly or indi­

rectly offerling) a hnbe, n-ward. or any thing 

of value to a voter in exchange for the voter'* 

vote for or against any |>eraon or ballot mea 

aurc, or aulhoriz{ing| any jiemon to do 
so ." Wash Kev.Code Ann. i  29W (W ) 

(Weal 1933). In  contrast, Oregon election 

law prohibits a person from directly or indi- 

rtc liy "giving or promising to give money, 

employment or other thing of value' to a

7. tat fle< Code * U 5 fl tKesl IW* provide* in 
•* ffleiani pa,s

A person shall nol diirvds <„ il,oni(h anr 
, other prison rese,<e. e<irr or toniract foe, 

hetoie Jjnr.f pi sher an rle«|H»i. jo* nxasey, 
gift Van or other tahiahle in iu k n ik t i . oi 

I live plKf OC ftnpiof mmt for hiinse,! or an* 
other i<r»ce, betauve he or an* other person 
(at I  jirJ. ip r t i  i» e tr trlia,nr>l P-.m eos- 
Ini  ot agreed in leltt,,, hem ><>on| hw ar.f 
parrtuiar person „ measuie 
(bl fcemaurfrt aw as ham the (•*!>
(c I grhnnrd or agreed so irtrain trrxn totiaf 
Id i Inductd s«s other pen. n in 

I I I  Kemans aw<s (rum the pals 
(2) Rahim tr im toting 
t l) Vos* or ntrsia hum <1x011 I t u ,  par. 

urutar je w *  or measure 
Sr. lion II5TT pi.«ides in leleuai psrt 
Ne ther a prism nor a roe»lrolled tcemeuitev 
sr.t,l diretlls or throvth ae* mhr, persaa te

I . .  -A lllioughW lhr ' l.ingiiage 1 
I5.6fl.030(iX2)'i*r'not'aa unequivocal m  the 

language .'of ICalifornii'a ' law,*' which* state* 

that one may not offer compensation in ex­

change for "voting for any particular' per- 

aon,"< Cal.Klec.Code f  18621 (West 1996), it 

aplieara 'clear from a plain reading o f  AS

15 &6.034X«K2> * that the prohibition against 

inducing a person to “vole for or refrain from 

voting * for - a candidate"- • under AS

16 6ft 030(aX2) • has • an identical meaning. 

Thus, to show that the Borough’* transjwrta* 

lion assistance program violated ' AS 

156ft.030(aX2), Contestant*' 'must demon­
strate that the Borough paid voter* and did 

so with an intent to induce voters tn vote for 

or refrain from voting for a particular candi­

date
1 * " I. \ .  J  . M

• * % 1, Ki| |*||
a. Payment fu r  rogmp

- Contestant* argue that this case ia analo­

gous to United Staiee v. Gama. 719 E.2d 99 

(6th Cir.l3KJ), where the court held that 42

001 or,,7 [''ying a 
voterTnTaan^nn alao offering any Item of 

value, such a* a welfare food voucher, in

(onirollej •imimitlte pa;, land n» timiubuie 
ot oOti nr pismiiM lu pa;, lend v cmiitbuie, 
an; nt>r*y ot ixher saluabla contideiauon lo 
or (t* an; voter nr si or lot *<>> cxhrr prrton
|y *<*•*,♦ a |l
la) loJoi* an; «xtr to 

tl) Pahain from ttxing ai toy tirtoon. 
l i l  Vote or rtham from vonrg *1 an elctuow 

hr an; particular person or mrssutr •- 
l i l  Remain a»a; from the (oils al an lire  
MB........
<b) (tmsid aa; voter lot having .

( I)  Refrained from <otinj 
(21 Voted (of an; paimular pe>vor. or mea 

Mir
111 Retrained (rota m u i|  lor s i ;  particular 

perv-m or measute 
HI Remained a«a; t'rvtn the poili ai an

etectmw
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exchange for ■ vote.' /•£. at,101-02. ^Tho
State and Borough argue lhal Corrui and

similar case* •  are Inapposite.. They argue
lhal program* w id i the primary goal of an
»i*ting voter* In reaching th** polls have long

been upheld against challenge* lhat auch aa-
alslancn'comtiUite* a payment lo vole. . V. . . . .......... • -■*- «

In V niU d  SlaUn v. henifl, 4(57 F.2d 1132,
1130 (7lii £lr,1072), the,court.elasalfied pro­
viding traniportation -to the, poll*. aa i?a«*ia- 
lance rendered by dvie. group* to proipeeUvc 
voters." nlher than payment, and held lhat 
4 1973i(c> doc* not pro vribe ."effort* by dvie 
group# or employer* to encourage people to 
rejTMter* The United State* Dcp#rtment of 
Jiiiticc appear* to agree ̂ th  tiiia analyala 

[TJhe concept of “payment" doe* not rrach 
tiling* such a* ride* lo the |»ll* or time off 
from wot k which are given to make it 
ea»ler, for thoae who have decided to vote 
to cart their ballot*. Such "facilitation 
payment*" are to lie distinguished from 
gift* made personally to pro pectavr voters 
for the specific purjwse of sUmulating or 
influencing die more fundamental derision 
to participate in an election.

Craig C. Donaantn, f'td m il /‘rotrnilion o f 
KU ftum  O /fm iri IH (5th ed. lleot)

The distinction lietwren “facilitatlve" pro­
grams and "girt" program* seems based in 
part on historical factor* which preceded the 
passage of most voting nghta legislation. 
See fMy-/?rtfe l.Vjhhng I- 5 Ini/ o/Afummn. 

MZ 0 5  421.424-25.72 S Ct 405. 407 u-.
I M  W J11 '.*52) (upholding state law requir­
ing e-npiloyer to jUI-rw employee* four boon 

of pari leave on rleetion day in order to 

vote'. I I I  Cong l!«<5 K**\ (daily ed. April 
29. lV . i i  iSect*in I973i(el doc* not prohibit 

the "practice that has lcen_ reeogmied and 

ha* teen accepted by both political parties 

anil all --fgannation* with respect to helping 

ti transport people who do not have mean* 

of tramportaiion to tlie pnlla in order to east

•  SJISC 4 I4?)gc)prvsvde* in perUAcm part 
v,v r,»f tr.c».intN oc wslituUs pan or 
offer* lo pn or Kirjvt pasmrm either (or 
iff >vi it ton ir *'j*r ix I s xxjiing shall he fused
r < < iticrr that llOOfrin* tmpntrwwi manna*
• r »n fur ytu% ot t»-*h

4 i t  I'nrtJ Slain r  V ieu  747 I .'J «)0 411 
• !ih Ci» IVI4I Ipsospnt if tows* iVtrred »r-!»-f

tiielr ballots") .S're aim  /‘or*fey t>. f.'aa.sody, 

300 Ky. G03, Im-J S,W.2d 947, M 8 ( I W 5 )  

(upholding eandidatr*' contribution of ear* 

and truck* to assist in voter transportation 

as reaaonable due to bail roada and wartime 

exigencies); IVoiAtna v. H oltnvok,i3\l Ky. 

2WS,. 223 '8 .W A I .W 8 ,..m -O I < 1949);'(uphold­

ing disbursement of money, to provide for 

transport, to poll* to “get out. the, vote”).1*1 \ ■ If ■ . -

’'"Perhaps' mom'lmisorUntiy,' ihl* iHatineUon '1 

reflects the difficulty in balancing the need to • 
mlnlm lie undue pecuniary influence'in dec-' 

tions with the'desire to encourage'and fadli- 

late maximum' political participation Tlte 

State and Borough argue that the trampor- 

tation program’ is a valid balancing of these 
two factor*, while Contestants argue lhat tho 

I mo gram la an invalid form of vote solicita­

tion. * • ’ ' ‘ J.{■’ . . » :* -’u
The North Slope Rorough eompriscs S3.- 

000 square miles and U inhabited by 5.7CO 
people. The majority of these people are 
regularly involved in auLwatenee activities. 
The Borough's limited road system makes it 
difficult for residents in remote areas to 
reach voting facilities In some c.isei, snow- 
mobile or all terrain vehicles arc the only 
available modes of tranqortation Fuel b 
especially expensive in the Borough, and be­
cause many residents do not participate fully 
in the cash economy, a fuel expenditure may 
be still more costly

The Borough argue* that many individuals 
who would like to vote will lie deterred by 
the limited across to roada and the cost of 
tran*|«rtation in the Borough. Thus, a 
transportation asuaUnee peog.-ani would 
clearly facilitate voting In Ohs Borough. 
Ilowevrr, the Bopiugh argue*, the aorta of 
transportation programs already permitted 
in many other sutes, tn which volunteer* 
car pool or bu» v Kcn to voting station*, 
would not be feasible in the Borough because

Knnkrri in ru  K ix |t (os h*ui|  (of dcfrnUsnl. 
Vnm4 Sii.vt > lhamftim. *14 I id  174. 11 
17th Cir IViOtgerl 4si*(. & f i i« toured V;.XI, 
471 l it  *>» (OS set 1411, (7 l.fd  ]J  S«5 
tW*1l (defend*** c i'd ilis i lot sheriff txx*U 
«<n »**h l.ju u  ' J  ta*h u i  ■ Kcegufi 
suwis latii Sssk lo isiurp inmpllucil

7

!
*

r;
r
I

f
#

*

DANSEREAU v. B I.M KR  Alaska 5 f ,;}
h u m soi MS sis isu iu  isssi , •  >

of tlie limited road aceoM and Die distances 

Invo lved .j„| tu i.o» -i- d.-l

‘•••Tho Borough claims Its program I* “more 

feasible and much cheajier" because it Jllews 

Individual voters to provide their own trans­

portation to the polls and dien be reimbursed 

for die coat of fael used by th#' voter to reseh 

the polls. -iWhen the Borough began develop­

ing I this program.uSpeclil- Counseli to itho 

Mayor contacted the Election Crimes Branch 

of the United States Department of Jusdce 

to ascertain whether .the program might vio­

late 42 U.8.C. 4 10731(c). -The Borough de­
scribed it* , proposed program a* follow*: 

“Blhe.plan la to.offer up to 10 gallons of 
gasoline to each voter who request* it .1. Tho 

gasoline w ill help cover the*e Individuals' 

travel costs between town and their hunting, 
fishing, whaling or other site* Each voter 

w ill rtecar or affirm to their need for the fuel 
lo  cover traniportadon coals on the applica­

tion for fuel." The Borough explained dial 
Die assistance would not be payment because

(1) the Borough'* aole purpoe# a u t o  facili­
tate voter* reaching the pulls or the regis­

trar's office; (2) the transportation norm* in 

die contiguous United Sutcs do not apply 

because of the lack of roads; (3) the large 

amount of off road, travel in the region re­

moves many eitirens from access in regis­

trars anti voting poll*;, and (41 di*> lack of 

telephone* or other mclltc*!* of rommumra- 

don with subsistence or other *ites located 
outside of Borough communities mak. * offer­

ing a "tide In the polls" impractical

The Election Crime* Branch rescinded 

with an Informal opinion staling that “the 

out/each program a* deacnl * 1 in your letier 

in our opinion ts clearly lawful under 42 

U S  c  - I  1'/731(c)." The Elcrtxvr. Crime* 
Braneh stated that its understanding was 

d ia l the offer “would be m i 1c only to individ­

ual Native American* •* wb > are on active 

hunting status— or who are . d-vrwi-e heated 

in extremely remote areas f dw North Slope 

Borough." It* response further stadsl that 

(wjr auurce for the |«urp '-es of this letter 

Out these offers of gao.l,rw wiU !»• made

10. T>e ltoe»igh * pcofisr-ai icsrler-erueJ sxss 
m i limwrj lo Nause »kcisi« i oct m i l l  it 
h*>* Peen ai kauied c *sisi*-i »nh t/w is*wi* 
ir-wnis (4 dw Fouesmih * gxect ‘a  d.e t‘M-

In a completely politically neutral manner; 

that they will not be connected tn any way 

,w ith nwriflc candidate* or j-olitical orgmnl 

ration*; that they .will be available to all 
Individual Native Americans who»e physi­

cal location satisfies lha eligibility criteria 

de*eribe(d] in your tetter; ,y. and that the 

gas provided will not exceed diat needed to 
" traiujwrt die Individual In quc*lioh from 

*,*W .> ;he r^huhU ng

„  .•» & £ & WCya R<\
Ita response concluded. *|l)n aum. the gaso­

line offer dewrribejdl in your jelter. and aa 
amplified by the aaaumption* , summartied 

above, 1* fimctionaily similar to an offer of (a] 
ride to the polls la Jurisdictions that have 
roads and , geographically^ concise popula- 

dons. ,j - , t i i  - — - -it

(8) Contestant* argue that die Rorough 
conducted the program "directly contrary to 
the advice and warnings" of the Election 
Crimes Branch by allowing participation by 
voters who did not meet the criteria set forth 
tn the re*pome, and by allowing many people 
to claim more gas than Otey actually used, 
m u llin g  in a net pecuniary gain. Although 

Contestant* presented no evidence that any 

particular voter actually received more fuel 

than necessary to roach the p ills, they pre­

sented evidence that this was die likely re 

suit of the Borough'* program. The M7 
vouchers pul into'evidence by Contestants 

reveal that fewer than ten voters signed for 

lets dun ten gallons of gasoline. Contes­
tants i-rcviiied evidence suggesting that most 

Borough resident* lived m communities no 
farther dun  twelve miles from th* poll* and 
thus bred too close to the poll* to require ten 

gallons of gasoline for dimportation on elec­

tion day. Conte* tan la alio provided evidence 
du t there may have been little significant 

sabsxtence activity on November A and fur­

ther. dut the Borough might not have taken 
adequate step* to ensure lhat voter* did not 

receive more fuel d un  was necessary for 

transportation to the polla. Thu*, c-rutruing 

the fact* in the tight most favorable to the 

nonmoving party, we hold that a factfinder 

could conclude that the Borough'* program

nt 5laics Cor.ititutK-n t* ibe tijual Right* Ctam# 
<4 jiikW  I. vtdxxi I t/ lh« CooMitulinn oi Ala* 
la * _
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paid voter* vote See ( hi h i ugh r llotteh pr< dug tho statute l>rc»ui>n the language baa

rr. Wf, P.2d 172, 175 n. 6 (A luk* 1070 (in not ’acquired a ' |<rculiar meaning. through
n iliiig 'W  *' motion for1 summary judgment 
tin* court must ‘draw all reasonable infer, 
cnee* In favor of the honmoving party),1 .

. ■ > - » f t  )i* ■ nr.', i«-,rik • < *
• rf »’ri b i In i ru t In indue/ a fvricm  I

•••J-' ■ In \ o te fi>r ii 'ennduiats -d>
<" !■ ' «*.’ *. '"J- r , . v .  T—  i .  ./„•„( U •

A* no Led above, Die Borough •  program
did not violate Alaska's' election iaw* unless 
the 'payment‘to vote 'was ' made,' with the 
intent to induce "a J[irn»o'n to'vote'for’or 
refrain' from‘ Voting for a candidate.Jl AS 
1fi.Vi030(aH2). ’'Contestants argue*that the 
program la illegal because the Borough of­
fered something of value in exchange for 
getting out the vote with the expectation lhat 
an increase in’ voter turnout meant an in­
crease in vote* for the Democratic candidate 
for governor, Tony Knowles . Contestant* 
offered m affidavit In which Thomas North- 
cott a/fied that aeveral month* after the elec­
tion, a Borough executive h-nted alwut the 
high voter turnout In the area, and Mated 
that the incentive liehind the gaa for votra 
program was to grt Tony Knowlc* elected.

|9 | in reviewing the summary judgment* 
entered against the Contestants. tiie court 

mutt draw all reasonable inference! in favor 

f the Contrxunts The partie* do not dis- 

pule that A S  15 66KtO(aM2) prohibit.* giving 

money ,'r other valuable thing with an Inton-, 

Uon t, (wrvuadc a |ierton tn vote for a candi­
date. iBecause offering to give money or an 

other valuable thing can al*o violate Ah 

I5S6CG0'*'«2I, we nred not distinguish be­
tween the Borough'! offer ami its delitrry  „ ( 
valuable v .uchera lo voters ) The averments 

in Northeott'i affidavit would tupjr.rt a find- 

try lhat the Borough, acting through ita nfll- 
nalv. intended the program to tncreaae the 

number of votes ca*t for Candidate Knowles. 

Consequently, the *juestion we mu't ar.mter, 

is whether AS 15 -VI(XtOia• i {inhibits a can­

didate-neutral program which gives or ofTen 

t<> give a thing of vahic in a manner that 

enouragr* pwfionx who might otherwise not 
have voted U) go to the j»>(U an.l raat their 

votes for candidate* for whom they wvrr 

already irvlmed to sole

lid . I l l  We give the larging* of AS 

I 'A (HO tia ordinary meaning when inter-

statutory definition or prrvioua judicial con- 
•trirtion. yFa irm a n  sv,- AwAornp#' Kqual 
Right* Com rsH.TO V2A 1199,1201 (Alaaka 
I WO); Wilson i>. M um rifxihty o f Anchorage, 
COO: P.2d) 600,. 672 i (Alaaka 1983). uvAla*ka 
Statute: I666.030(*M2Lprohibits •offering' a 
tiling-of value to •  person “with tiie intent to 
induce' tho person , to-rote for*, a'candidate. 
The most common legal definition of “induce" 
ia “to lead or,.- to influence, to prevail on, to 
move by persuasion or influence, to bring on 
or about, to‘effect, to cause." ' See Common- 
uralth u Afasou, 381 Pa. 309, 112 A.2d 174, 
176 (1955) (defining "induce" aa "to lead on; 
to’influence; to prevail on; to move on by 
{•craiiaaion or influence . . to bring on or 
about; to effect; to cauae."); People v. 
Drake, J61 CalApp2d 28. 310 P. 2d 997.1003 
(1957) (using aame definition); In  Vogt u 
Untied Stale a 146 K.2d 636. 618 n. 2 (8th 
C(r.l!M5) (using aame definition aa Drake); 
Slate u. Coon, 139 Arir. 406.678 PdM 987,989 
(1984) (the generally accepted meaning of 
"induce" ts, "to lead on; to move by |>emis­
sion or influence"); Black's Law Dictionary 
776 (6th ed. 1990) ("To bring on or about, to 
affect, cauie, to Influence to an act or course 
of conduct, lead by (ersuasion or rea«onmg. 
Incite by motive*, prevail on"); Webster's 
Nrw Collegiate Dictionary 587 (19741 ("to 
lead on; move by j»-rniasion or influence;" 
“to call forth or bnng about by influence nr 
stimulation"). Tbc*e definitions connote an 
alteration of a persvn'a previous ir Unation.

The term* "induce" and 'inducement* ap­
pear to have been used most frequently in 
criminal law, especially in entrapment ca*es 
Tiiis usage dearly indicates that inducement 
requires altering a run’s disposition*to art 
in a certain way. See, eg . State n //aitanv 
69 Wash-App. 760, M0 P^d 671, 679 n. 9 
(1991), re im ed  on other grounds. State u 
StrgaU. 124 Wash 2d 719, “81 V2d 979 (1994) 
f  inducement" auch as might au|>porl entrap 
ment de/enae. “i» government conduct which 
creati-i a subtUntial risk that an undisposed 
iwnon nr otherwise law abkling ritixen will 
commit offenve"); United States r Salmon. 
M l F2d 776. 779 <DC ltrl99l) rlndure- 
ment b government behavior that would

DANSLIILAII v. lll.MK.lt Alaaka f>05
• - i i um i ria svv uuaV* iwii

‘cAuaoi) an unpreilispoaed jiemon to commit 
m crime.’ “) (citation oinitte«l). ’’ •’ * *

( 12) *, In Dregon llepuhliean Forty v Stale 
o f  Oregon, , 78' Or̂ App' 601, 717 P2il 1200. 
1208,' remanded fo r dism issal as moot, 301 
Or. 437,',722 P2il 1237 (1986), (he court held 
thal'providing jwsUge-jojd cnvflojwa which 
recipients could u«e to return, request* for 
abseritee”.  ballota* to'' the'' Itejiublican, Part/a 
headquartera/did not conaUtute an induce­
ment to' vote"ui)der"o.Rf). 260.666(2)(a). 
Tliat.itatute prohitiita inducing a peraon to 
register, to vote. The court reasoned that 
because "iijnducement implies the promise of 
an advantage aa a reault of performing the 
desired act," the advantage offered muat 
have an.Independent value lo the voter. Id  
Without an independent value in exchange 
for the performance of the act, the thing 
offered did not induce the act of registering, 
but rather facilitated registration,! Id. Ajr 

plying the Oregon court’s definition of In­
ducement to this case, to prevail here Con- 
U-stant* must show that something of inde- 
(■er.dent value—gasoline— wa* offcrrd to en­
courage voter* to cast their ballot* for a 
candidate they would not otherwise ha o' se­
lected. It is insufficient that something of 
value wav offered in exchange for inducing 
voting | cr >r, because under Ala«ka law It ia 
legal Ui eomjcnsaU) a person for voung per♦ I
•c . * *• • J<

Unless Improperly l-fluenccd. voters will 
east tlM'ir ballota in acconlance with their 
own criteria. No doubt voters are influenced 
by such legitimate enteria aa their own aocio- 
econom c status and community values. 
Tiius. resident* of any given community may 
naturally tend to favor a particular candidate. 
Peraon* whose votes are facilitated by candi­
date-neutral transportation assistance pro­
grams will likely vote for tiie same candi­
dates they would have favored if they- had 
reached the polls without assistance Poten­
tial voter* who could benefit from transjairta- 
lion a?.sistancr may share belief* or values 
which tend lo favor a particular candidate. 
It ia net surprising that aome candidate* or 
orgmiration* employ transportation auis- 
lance programs to target poison of a partic­
ular annaec-nomte status or party registra­
tion, Just as other candidates or c-rgamrata-ir.*

may employ other program*, such a* abaen 
tec ballot assistance, hoping to maximite par­
ticipation of voter* thought* more likely to 
favor those candldste*.̂  'See Oregon Hryubli- 
can P a rty :" U  P.2d stvl2f)fl (discussing Re­
publican Party-mailing'1 of‘absentee' bidlols 
witli (lostage pr̂ -̂paid,envclop«).l<i4', ,  
i — »ia :r . Hilbiitf Ad hitiu-v ri,'(*i .01 s lili
, When voting, * jieraon must choose jOne

candid*te’ovrr,othexaî JTiua,.If tiie phrase 
"intent to induce (ô vote for or refrain'from 
voting for a candidate7jin AS 16X6030̂ 1* not 
read to require an intent U> persuade jVoteni 
to ehoose. can-lidates for;whom ihey.would 
not olherwise have voted, tjiiat statute would 
liavc to be construed as, prohibiting payments 
for voting per sc..- As discussed previously, 
such a reading of the statute woukL conflict 
with it* plain language. 1 1 * — • • • ’ 

   y^,.**a sSl
(13) There are many policy argument!

for and against the "cotnmcreialiration" of 
voles. See, eg , Doy-Brite Lighting. 342 
U.S. at 428. 72 S.CL at 409 (Jackson. J., 
dissenting) (di**greeuig with upholding state 
statutes which require employer* to give em­
ployee* two hour* |aid leave in order to vote 
and disapproving of "state Imposed pay-for- 
voting i>ystem|*n; Pamela S. Harlan. Not by 
Money but by Virtue Won? 1 Vote Traffick­
ing and the Voting Lights System. 80 Va. 
L Kuv. 1466 (1994) (ilixcuasing dangers to the 
l«ility, especially .to economically diudvan- 
taged subsets, of vote buying! scheme* and 
eontraiting ith«e aciieme& with voting incen­
tive programs)., ;l These policy argument* 
haw already been resolved in Alaaka. Tho 
election practice statutes enacted by the 
Alaska Legislature do not proscribe voter 
incentive program* which involve comjwnsa- 
tion for voting, even if the sponsor, of, a 
program intend* and expect* that the pro­
gram will benefit a particular candidate; 
they only pr-<hil)it payments Intended lo in­
duce. he, influence or persuade, peraon* to 
vote in a different manner than they would 
have otherwise, lt  la not for the court* to 
second guesi tlir* prrmiaaible legislative 

choice * <l -, 4
114-161 Applying that choice to the rec­

ced Iwfure ut. wc find no evidence which 
would p*-rru/. a reasonable inference that the 
prraoos respJiiiLIe for the Borough’s tram-
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pnrtatJon assistance program intended u, in­
duce voter* lo vote in a particular manner. 
Moat significantly, there was no evidence the 
program aa conducted was no I, candidate- 
neutral. . Evidence tiiat j«rr»on« responsible 
for tho program, by encouraging eligible citi- 
rena to vote,i, Intended .thAt the program 
would result in a net gain of vote* for Candi­
date Knowles would be Insufficient to prove a 
violation of('AS 15M03WaM2),‘' A* written,

practice" aa "defined by law." AS 
16.20 540(3). .The State argues that the Alaa­
ka Legislature haa expressly defined s|ioeinc 
acta aa "corrupt practices," because It Includ­
es! the phrase “vlolatJon'of Uilsnoction'i* a 
corrupt practice” In particular election stat- 
utea.-; '* S *4 V p.: AS ’ IC.MOIOfb); AS 
Ifi.M.ftWXb); ’’AS I566036(b)>r The State 
reasons that'given the’legislature's'careful 
attention to tiiia classification, it clearly did 
not designate tin? violation of federal criminalt all ...IS Iihe^sutute does not prohibit 'payment'to

Induce lemons to/vote who would not oilier e l ^ ' V t a r f u  lajcomipt p ra M e :' 
wise vote, ao'long a* ti»ey‘are not induced to • ' ' *  »- ■■ c « w w  -•
vote in a partim lar manner. If a program Is Contestants do not respond to these aaser-

candidate-neutral tn fact,'we must presume 
voter*,'in the'sanctity of the voting booth, 
will vote as they would have had they made 
their w»ys to the polls without assistance or 
inducement" ‘ ' ' '•

' * 5 Ye * • * a*l, '
.2 i The alleged oiohUum o f frd rm l rite- 

lion lair is not prm indt fa r rant*at 
'under AS’ IS SO Sin  * *

Contestants assert that they can challenge 
the election under AS 16 20 MO because the 
Borough's program violated federal law.

Although a candidate neutral program 
which offers com|>ensatjon to encourage vot­
ing per *e does not violate Alaska law, It 
appear* to .violate federal election law. Sr* 
■42 I ’.S C. t I973ifc), rupm  note 8 Tlial 
■be v not necessarily mean, however, that a 
given federal violation i» ground for an Ala* 
kan ejection contest • * -. ;•

ll.e  State and tiie Borough argue tint the 
Marks and federal election statutes do not 
make the violation of a f*-!eral criminal elec- 
ti?i statute a basis for invalidating an’elrc- 
aoti The State notes that election contests 
based on the acts of third parties must show 
that the third party committed a "corrupt

JI Tht mold trllrv.lv ihitr rthcr program* that 
■ Hrtrd i-ifr.tial|» valuiMe ccmvidrunon to pet 
5 #>* »t,.< soled ir, the |WJ* election A pnsiie 
true! aaeoi in Fa.tbar.ki *ne J40 air fare dis- 
tr-i-ts tj 120-25 cuvoinri* preventing a IW4 
1 • '  i stub on November t « 9, ivae the 
b iM rift tharr.her of Commerce offered a 
draw’ng for wtout prwev including two round 
top tickf.i to persons tuhmitting their ballot 
stubs apprutimately 4.415 pesiple entered that 
drawing The Munistpsliiv of Am tior #g# People 
Moser bus isslrm as.epted an unknown number 
of niters *-allrrs in.bs the das after ihe election in 
et.Osrge f.r trips i.f an* leegsh slides Tbeie

tiona.'»:It would be Inconsistent for the legis­
lature not to prohibit candidato-noutral pay­
ment* madn to ericourage voting, are tupra, 
discussion of AS 15.66030(a)(2), yet In regard 
auch payments a* a "corrupt practice" suffi­
cient to art aside an election, whether or not 
they violated federal law. It ia also unlikely 
the legislature would have considered acts 
violating federal election law. but not Alas­
ka's election statutes, to be "corrupt prac­
tice* as defined by law," given that the feder­
al election statute* do not use that phrase. 
The absence of that phrase or some elose 
equivalent in the federal election statutes 
tends to confirm that the Alaska Legislature 
did not intend that AS 15 20.640(3) election 
contests could be based on acta that violated 
federal, but not Alaska, election statutes.

• S ■ ' •■■ • , :■ i
II", |R| We hold that an alleged violation 

of a federal election statute by a third party 
is not an independent ground for an election 
•onto: under AS 16.20 540(3). A violation of 
42 U.S.C. J 1973i(e) by a person other than 
an election official can be ground for an 
election contest under AS 1520540(3) only if 
the violation is also a "corrupt practice" as 
defined by Alaska election law."

Is no Indication In the record lhai any of (hose 
prvgram* was not candidate neuiral

I J. Cufltniantt also argue thai there was election 
"maleondiKI" by State elrcuon officials under 
AS 15 20 540(11 hrcauce the Borough's ptograiti 
violated federal law a>id Sta'e officials approved 
that program Having reviewed the record, we 
are persuaded that there is no genuine fan dis­
pute. and that no Stale elec tion official condoned 
ot approved the program as It was actually con. 
ducteJ by the Rorough the trial couit did not 
err in entering summary judgment against Con­
testants on this ilaim

r.
r.

:

s
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FI. Ponlcanl M ailed to Dayan Sharrhold-
. . .  rrs M ',i , ........ , ; . .
i *. ■ ■, , „  ,
Dio Tnniuia Cldcfa Conference, Doyon, 

Limited isnd tiie Fairbanks Native Associa­
tion (TCC/Doyon/FNA) mailed a jiostcard lo 
Doyon shareholder# before Die election. One 
aide ot tiie jiostcard offered to person* who 
submitted an entry on the 1991 ballot atub, 
or similarly-sired pleco of paper, an opportu­
nity to jiarticipate In a drawing for one'thou­
sand'dollars in cash.' Participants had to 
submit entries to their tribal counsel office 
by noon' the day after the election. Neither 
TCC, Doyon, nor FNA endorsed any candi­
date for governor in the November 8 general 
election. However, tho oilier side of the 
jiostcard encouraged Native Alaskans to 
vote. Dlls side staled that "it is prry impe/r 
ta n l" to vote and that “one vote does make a 
difference." It asked psoplt to encourage 
their friends and relatives to vote in the 
general c'xtion. The following statement 
was centered on this side of Ihe jxisleard: 
"At this year’s Alaska Federation of Natives 
convention, Native delegates from across 
Alaska overwhelmingly endorsed Tony 
Knowles for governor." Contestant* argue 
that the jiostcard and the drawing it advcr 
tised violated Alaska election law.

I. A b irn cr o f language required by stat■
. i  ule .

•- Contestant* arguo that the |xistcard vio­
lates Alaska etc lion law because it did not 
liear the words “paid far by," as required by 
AS 15 50 010." The State argues tiiat tiie 
jiostcard satisfies tiie purpose of AS 
15 SO 010 and thst its distriliution should thus

. * lv** . •
1.1. AS 15 560I0UKJ) provKJes that 1 (a) pcrwa 

commas th# inmc of campaign muconducl in 
the first dfgrce if the person"? 

knowingly prints or publishes an advertise­
ment. billhoard. placard, poster, handbill, 
paid for irlevision or radio announcement or 
other communication intended to Influence the 
elevuon of t candidate or outcome ol a ballot 
propoaitkin or ijuesUim without the words 

, "paid for by" followed by the name and ad­
dress of the candidate, gtoop or individual 
paying for the advettising or c minumca 
uon . . .

14. The State argues that AS 15 5A0IO d un nut 
apply lo ihe postcard ’uecaus# the postcard d-e*

not bo considered a “corrupt practice" under
AS 15.20.640, -i. ‘ .i - ‘I* .- .

i. s • ;•
Because the jiostcard was distributed by

jieraons other'than, election officials, Contes­
tants must demonstrate that its distribution 
Tas a “corrupt practice,” not simply "malcon  ̂
duct" ' AS 1520.540(1) &* (3). •W-d t .d1 4 f-l? • ■* * ‘ ’ Mil

1191 ’ Wt? first consldt?r the significance of 
the omission ol tin? information required ,liy 
AS 15.60.010 This.court has held that the 
berm "malconduct" aa used In AS 15,20.510 
means a "significant deviation from statutori­
ly or constitutionally |<rescnbcd nonr.s.” 
llam a,and v. llkk tk  688 P.2d 250,268 (Alas­
ka 11*78) (citing llouehrr v. Ilomhaff. 495 P.2d 
77 (Alaska l'J72)). Altliougli llam m ond u 
llickel Involved claima of official malconduct 
rather than third-party eomijition, given our 
prior holding that election statutes will bo 
liberally construed to uphold tho will of tho 
electorate. Carr v- Thin nan, 680 P.2d 622, 626 
n. 11 (Alaska 1978), we choose to apply Ham 
m tm d 'a requirement of a significant devia­
tion from $tat-.‘ory norms to all grounds for 
an election contest under AS 1520.510

(20) Ir this case, assuming the language 
of the jMJtcard was “intended to influence 
the election of a candidate," no significant 
statutory deviation occurred. AS 
16 61.010(a)(2). The statute jiresumably re­
quires that ihe jxistcard bear the words 
"tiaid for by" and tho sponsor’s name and 
return address." However, tiie jxistcard 
identified its source, and also Identified the 
Alaska Federation of Natives (AFN' as a 
supjiorter of Candidate Knowles. Dius. the 
aj.jiarej.t purpose of AS' 1566.010 -to pro 
mote *n informed electorate and to allow

not entourage rating for any pattkular candi­
date anJ beciui# AS IS 56010 dors not apply to 
mailing* from corporations tn tlirir Invrvtnr*. It 
U unnrematy for us lo addreu Oiove two argu- 
iiKnu because wt hold that diunlmung llir putt- 
can) in vtotinon ol AS 15 56010 wai not a 
"Corrupt practice' under AS 15 20 5*0, , , .

Given our revolution of this s*ue. we do not 
find it nrcevurv to consider wt ether. In light of 
Afi /nfyre v Ohio I'leenonl Com niiuoo, —  If S 

115 SO 1511. I l l I-Fd 2d 42n IP«5I 
(holhng that an Ohio statute {inhibiting ditttt 
button oI anonymous campaign lileratuie violai 
ed the Fuvt Amendment). AS IS 56 010 l» valid 
No petty jif jr t  that tt I* not



r-
j

wws
W hvi I V W ll .1.1 a m  Si 11 A

AT TORNP.Y

9 0 7  274 002(1
l.\x 274 3004

9  I S i iu . i  i 

Sum 222
A s t  M O K A l . i l ' A I  SsK\ 9 9 5 0 1

11 January 1996

1994 A laska G ub e rn a to r ia l Election 
Status Le tte r - Public In te rest L itig a tio n

X j C S T  -r Sena to r  I fe rt Sh a rp :

Dansercau L lm e r  
903 P.2d 555  (A laska  1995)

Dear

hncloscd for > our review is the published Supreme Court Decision D a n w e a u v. I 'lin e r. 903 P.2d 
555 (Alaska 1995). On page 560 of the Decision. Ihe Alaska Supreme Court states:

In stark contrast to federal election law. A laska election law does not prohibit 
paying voters.

I he Alaska Supreme Court remanded to the Superior Court for further determination the effect upon 
the 1994 gubernatorial election of mailing a postcard to approximately 7.000 Doyon. Ltd. 
shareholders. The postcard endorsed loin Knowles for Governor and gave those submitting 
"ballots" in the raffle a chance to win SI.000.00.

After remand to the Trial Court, the Public Interest Litigants on November 7. 1995 entered into a 
Settlement Agreement. The Settlement Agreement states in paragraph 14:

The Court found that state law prohibits a pecuniar, inducement to vote onl> if there 
is intent to induce a \otc lor a particular candidate.... The Lieutenant Governor, after 
review ing the Court's decision, lias determined that it is in the best interests o f the 
State to have state law conform, i he adm inistrat ion intends to make federa l and 
stale election law consistent by proposing that the stale election code adopt the 
m ore  stringent federa l standard . Plaintiffs intend to endorse and support tins 
legislative initiative.

Paragraph 2. L(a) contains Governor Knowles' intent to have state law conform with lederal election 
standards:

Plaintiffs have l>ccn adv ised that the Know les adm inistration intends to in troduce 
a bill on the first day o f  the second session o f  the Nineteenth \ la s k a  Sta le 
Legislature to implement (lie election franchise protections o f  the f  edera l Voting
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Rights Act, 42 D.S.CI973i(c). Plaintiffs support the introduction o f this legislation 
and will join the Know les administration in seeking speedy passage.

Monday, 8 January 1996 was the first day o f the new legislative session. Tuesday. 9 January, I 
received a telephone message from the State which confirmed that Governor Knowles, via a 
transmittal letter to the House and Senate o f the Alaska Legislature, forwarded his proposed 
Amendment to ensure that Alaska law complies with federal election law as required by the 
Settlement Agreement. My discussions with I louse Speaker Gail Phillips and Senate President Drue 
Pearce indicate that both houses o f the Alaska Legislature intend to move forward with Governor 
Knowles' recommended changes to comply with federal election law.

I would like to personally thank you for your input and support regarding this unique and complex 
litigation. Each of the ten (10) individual voters who stepped forward and assumed responsibility as 
plaintiffs in this litigation deserves a tremendous "thank you" from all Alaskans. In addition. I would 
like to again personally thank Hob Motznik, President of Motznik Computer Services, for his 
continuous support on virtually a daily basis. I le executed six (6) affidavits on behalf of the Public 
Interest Litigants. Ilis commitment was outstanding.

Finally, I cannot put into words my sincere appreciation lor the support and assistance of the 
Honorable Gordon I). Schabcr. former Dean and presently University Counselor and Distinguished 
Professor of Law , McGcorge School o f Law , University of the Pacific. Sacramento, California, for 
his input, recommendations and continuous support of this public interest litigation

Dean Schaber stated in his recent affidavit submitted lo the Trial Court supporting the uniqueness o f 
this public interest litigation:

18. Mr. Shea's commitment to public service and the obligation lie assumed on 
behalf o f the plaintiffs, Public Interest Litigants, should be unquestioned.

19. I discussed the circumstances surrounding the settlement o f this case w itli Mr 
Shea over the past few weeks. In addition I have reviewed the Settlement Agreement 
he executed on behalf o f the plaintiffs on November 7. 1995 with the Attorney 
General for the State o f Alaska. Bruce M. B rtelho, and counsel for Go\cmor 
Knowles and Lieutenant Governor Frank Ulmer in their individual capacities.

20. The Alaska Supreme Court’s opinion in this case is one o f the leading election 
contest decisions in the Nation.

2 1. Mr. Shea on behalf o f the plaintiils and all Alaskans has accomplished a great 
deal I personally recognize his total commitment to the best interests and wclMreing 
o f all Alaskans in reaching the settlement on November 7. 1995. in this very 
important public interest litigation.

COMIOFSTIAL

ATTORN l;V*CLIEKT PRIVILEGE 
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Dean Schabcr's statements regarding the importance o f this litigation and the result achieved by the 
ten Alaska voters are very meaningful due to his very extensive professional and political 
background. Dean Scltabcr was the Dean of MeGeorgc School of Law from 1957 to 1990. I le has 
been a member o f the Central Committee o f the California Democratic Party for years. In John F. 
Kennedy's I960 successful campaign for President, Dean Scltabcr was his Presidential Campaign 
Chairman for Northern California. In 1965 Dean Scltabcr was appointed Presiding Judge o f the 
Sacramento Superior Court. Sacramento, California. In 1970 the California Trial Lawyer’s 
Association named Dean Scltabcr the "1969 California Trial Judge of the Year."

Dean Scltabcr is synonymous with McCieorgc School of I aw as a result o f his 30-plus years as a 
leader in education. Dean Scltabcr is one of the most respected professionals and political figures in 
California. I le is one o f the most respected deans of any law school ir the Nation. Dean Schabcr's 
commitment to this unique litigation illustrates ''te very important role assumed by the ten voters. 
Public Interest Litigants, who stepped forward to represent all Alaskans.

It has been a privilege and a pleasure to represent each o f the Alaska voters in this complex litigation 
addressing our most fundamental democratic right, the right to vote in elections free o f undue 
influence and corrupt practices. I he only remaining item is the award o f attorney fees and costs to 
the Public Interest Litigants pursuant to the Settlement Agreement. The briefing is completed and 
the final hearing is scheduled before Presiding Judge Karl S. Johnstone on February I. 1996 at 9:00 
a.m.

As in ihe past, please do not hesitate to contact me if you have questions or i f I may be o f assistance. 

Pest Wishes.

Wevlcy William Shea

WWSmfa

Enclosures: Dansereau v. Ulmer.
903 P 2d 555 (Alaska 1995)

(7 T ~
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Dana DANSEREAU; Gregory J. Guraey; 
Samuel Harwood: ECathv Haywood:
CJ3. Jenkins: Kim Ryan: Jam es Wey­
m outh; R ita T. W eymouth: T J .  North- 
cott; Darid D. Kyxer, M J).; and Jane 
and John D o r a  1-10, Appellants.

r .

Fran ULMER. L ieu tenan t Governor, State 
of Alaaka. and David Koivuniemi. Acting 
D irector of the Alaaka Division of Elec­
tions. Appellees.

No. S-6894.

Supreme Court of Alaska.

Sept 22. 1995.

Ten voters (contestants;, challenging va­
lidity of gubernatorial election, moved for 
summary judgment and state cross-moved 
for summary judgm ent The Superior 
C ourt Third Judicial D istrict Anchorage, 
Kari S. Johnstone. J„ granted state's mouon 
for summary ju igm ent Contestants appeal­
ed. The Supreme C ourt Eastaugh. J „  held 
th a t (1) Borough transportation assistance 
program was not a  corrupt practice constitut­
ing crime of unlawful interference with vot­
ing in the first degree: (2) genuine issue of 
material fact precluded summary judgment 
in favor of state on chum that distribution of 
postcards to voters offering opportunity tn 
participate in cash drawing was corrupt prac­
tice in violation of election laws; (3) state 
failed tn meet its burden that distribution of 
postcards did not alter outcome of election: 
and (4) state's operaaon of absentee voting 
station did not constitute election maieon- 
duct.

Affirmed in part, reversed in part and 
reminded.

Compton, J.. filed opinion dissenting in
par.

h Elections e » l

Right to vote encompasses n g a t to ex- 
Prt»3 one's opinion and is way to declare 
onei full membership in political community.

and thus is fundamental to our concept of 
democratic government.

2. E lections <5=291
Because public has an important interest 

in stability and finality of election results, 
every reasonable presumption is indulged in 
favor of validity of an election; however, if 
party challenging an election proves that 
misconduct occurred and that it could have 
changed result of election. Supreme Court 
may vitiate ejection or determine which can­
didate w ia elected. AS 16.20.540.

. 3r E lections <P»29l *
Contestants- challenging an election on 

basis tha t misconduct occurred have dual 
burden of showing that there was both sii nif- 
icant deviation from- statutory direction, and 
that deviation was of magnitude sufficient to 
change result of election. AS 15.20.540.

4. Appeal and E rro r <*=963
When reviewing gran t of summary judg­

ment. Supreme Court must determine 
w hether any genuine issue of material fact 
uosts and whether moving parts' is entitled 
to judgm ent as m atter of law.

5. Appeal and E rro r ®»934(1)
If superior court's order granting sum­

m ary judgment does not set out court's rea­
soning, Supreme Court presumes that supe­
rior court ruled in favor of movant on all 
issues.

6. E lections ®»2S5(3). 3 0 5 U  3)
Contestants challenging results of gu­

bernatorial election did not allege facts which 
would support claim of campaign misconduct 
in second degree nor did they bncf issue 
either before Superior Court or Supreme 
Court, and thus claim was waived. AS 
1556.020.

7. E lections 1=197
In order to show that Borough's trans­

portation assistance program, in which Bor­
ough would reimburse each voter for up to 
ten gallons of gasoline used by voter to reach 
polls, was an unlawful interference with vot­
ing, election contestants had to demonstrate 
that Borough paid voters and did so with an 
intent to induce voters to vote for or refrain

Alaska 5 5 5
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from voting for particular candidate. AS 
15.66.030, 15.56.030(a)(2).

8. E lections «=197
In action challenging results of guberna­

torial election on basis that Borough's trans­
portation assistance program, in which Bor­
ough would reimburse each voter for up to  
ten gallons of gasoline used by voter to reach 
polls, factfinder could have concluded that 
Borough’s program paid voters to vote 
where, although voters were required to 
swear or affirm to their need for fuel to cover 
transportation costs on application for fue l of 
847 vouchers put into evidence, fewer than 10 
voters signed for less Jo r ten gallons of gaso­
line, and evidence suggested that most Bor­
ough residents lived in communities no far­
th er than 12 miles -from polls, and thus liven 
too dose to polls to require ten gallons of 
gasoline for transportation on election day. 
AS 15.56.030.

9. Appeal an d  E rro r <J=*934(1)
In  reviewing grant of Bummary judg­

ment, court m ust draw all reasonable infer­
ences in favor of nonmovmg parr.'.

30. E lections «=»319
When interpreting statute defining un- 

Jawful interference with voting in the first 
degree. Supreme 'Tour, gives language its 
ordinary meaning . because language has not 
acquired peculiar meaning through statutory 
definitio or previous judicial construction. 
AS 15.5< .030.

11. E lections «=319 J . . 
For purposes of su tm e  prohibiting of­

fering thing of value lo person with mien: to 
induce person to vote for candidate, term  
“induce" implies promise of an  advantage as 

.a result of performing desire to act, and 
advantage offered must have an independent 
value to voter. AS 15.56.030(a)(2).

See publication Words and Phrases 
for other jud ic ia l constructions and del- 
uutlons.

12. E lections <s»I97 
In order for voter; to prevail on chal­

lenge to gubernatorial eiecuon on basis that 
Borough's transportation assistance program 
in which Borough reimbursed each voter for 
up to ten gallons of gasohne used by voter to

reach polls constituted unlawful interference 
with voting in the first degree, they must 
show tha t gasoline was offered to encourage 
voters to cast their ballots for candidate they 
would not otherwise have selected; it would 
be insufficient th a t something of value was 
offered in exchange for inducing voting per 
so since under Alaska law it is legal to com­
pensate person for voting p er ae. AS 
15.56.030(a)(2).

13. E lections *»319

. • Alaska's election practice sta tu te  do not 
proscribe voter incentive programs which in­
volve compensation for voting, even If spon­
sor of prog-am intends and expects that pro­
gram will I mefit particular candidate; they 
only prohibit payments intended to induce 
pnoons to vote in different manner than they 
v uld have otherwise. AS 15.66.030.

J4 . E lections «=»291

In action challenging Borough's trans­
portation assistance program, in which Bor­
ough would reimburse each voter for up to 
ten gallons of gasoline used by voter to reach 
polls, on basis th a t it constituted unlawful 
interference with voting in the first degree, 
there was no evidence which would permit 
reasonable inference that persons r-SDcnsi- 
ble for transportation assistance program in ­
tended to induce voters'to vote in particular 
manner nor that program as conducted was 
not candidate-neutral AS 15.56.030(a)(2).

15. Elections <c=>319

' Statute defining unlawful interference 
w ith voung in  the f in ;  degree does not p ro­
hibit payment to induce persons to vote who 
would not otherwise vote, so long as they are 
not induced to vote in  particular manner, and 
thus evidence that persons responsible for 
transportation assistance program intended 
that program would result in net gam of 
votes for particular candidate would be insuf­
ficient to prove violation of statute. AS 
15^6.030<aX2).

16. E lections ©»291

If transportation assistance program ts 
candidate-neutral tn fact. Supreme Court 
must presume voters, in sanccty of voting 
booth, will vote as they would have had they
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made their ways to polls without aasifltancc 21. Election* «=»227(1) 
or inducement. AS 15.56.030(a)(2).

Alaaka 557

17. Elections «=271

Alleged violation of federal election Btab- 
ute by third party  ia not an independent 
ground for an election contest under Alaaka 
law; rather, violation of federal election s ta t­
ute by person other than an election official 
can be ground for an election contest under 
Alaaka law only if violation is also “corrupt 
practice” as defined by Alaska -election law. 
Voting Rights Act of 1965.3 2(c), as amend­
ed. 42 U.S.C.A. 4 19731(c): AS 15.20.540(3).

IB. E lections «=>271

There was no election “malconduct" by 
s u tc  election officials associated with Bor­
ough’s transportation assistance program, in 
which Borough would reimburse each voter 
for up to ten gallons of gasoline used by 
voter to reach polls, where no state election 
official condoned or approved program as it 
was actually conducted by Borough. AS 
1*20.540(1).

19. Elections «=»271

Requirement of significant deviation 
from statutory norms applies to-all grounds 
for election nontest under Alaska law. AS 
1*20.540.

20. E lections «*=»271

Distribution of postcards to voters offer­
ing them opportunity to participate in .draw­
ing for .51.000 and stating that source of 
postcards endorsed particular gubernatorial 
candidate did not significantly frustrate pur­
poses of cu tu ie  defining campaign miscon- 
•duer in th e 'f irs t degree.-to promote informed 
electorate' and to allow -voters to evaluate 

•soiioahons they  received, by its failure to 
"indicate on-postcard who paid for it. and thus 
- did not constitute a “ccnup t practice" suffi­
cient 10  change resu lts  of election for pur­
poses of establishing ground to contest elec­
tion results where postcard identified its 
■source, and identified source as supporter of 
particular candidate. AS 15.2Q.S4 (X3).
1 *56.010) a>(2).

See publication Words and Phrases 
for other tudicul constructions and def­
initions

Even assuming statutory deviation wsg 
sufficient to support misdemeanor charge j f  
violating statute defining campaign miscon­
duct in the first degree, technical M in e  to  
comply strictly with that statute, which pro­
hibits publishing communication intended to 
influence election of candidate or outcome of 
ballot without woras “paid for by," is not 
sufficient to invalidate ballots where purpose 
of statute has been satisfied. A S  15.56.010.

22. Appeal and E rro r <*=»761
. .  . - Supreme Court has discretion to reach 

an issue wliich has been inarticulately bncfed 
by one party, especially -where Supreme 
Court, trial court, and opposing party have 
all been adequately notified that m aoer is a t  
issue on appeal

23. E lec tio n s .<*=>285(3), 305(4)
Voters contesting gubernatorial election 

resu lts adequately-raised question of whether 
•mailing of costcards offering voters opportu­
nity to participate in drawing for 51.000 vio­
lated statute prohibiting giving, or promising 
to give money to person with intent to induce 
person to vote for or refrain from voting for 
candidate where voters' complaint and -state­
ment of points on appeal raised question of 
whether postcard violated statute, voters a r ­
gued postcard offered.something of value, in 
opposing state's cross-notion for summary 
judgment, voters argued that postcard dem­
on :trated an in tu it -U encourage people to 
vote for particular candidate, and state pre­
sented its position on issue in its brief and 

. memoranda before Supreme Court and Supe­
rior Court. A S  15^6.030(a)(2).

.24. Judgm ent «*181(15J)
Genuine issue o f  material fact as 10  

w hether poatcard sent by third parties to  
■ voters offering them  opportunity to partici­
pate i n  drawing fo r i 1.000 violated statute 
prohibiting the offering of something of value 
to person with intent to induce person to vote 
for particular candidate precluded summary 
judgment in favor of state in action contest­
ing gubernatorial election results where 
drawing offer was accompanied by non-neu­
tral message endorsing particular gubernato­
rial candidate and state M ed  to demonstrate 
that there was no intention to induce voter;
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lo vote for particular candidate. AS 
15.56.030(a)(2).

25. Judgm ent e=»185(2)
In action by voters against sta te  chal­

lenging gubernatorial election results on ba­
sis that postcard sent to voters violated elec­
tion laws, state, as cross-movant seeking 
summary judgment, had initial burden of 
making pnm a fade snowing that postcard 
mailing did not affect election. AS 
15.66.030<a)(2).

26. E lections «w291
State did not make prima fade showing 

that challenged postcard mailing to voters 
did not affect election outcome w here it am ­
ply showed tha t fewer voters in targeted 
district participated in  pnar election than in 
challenged election without showing that 
turnouts in two elections could be compared 
directly or th a t no other independent a m u n - 
sunces may have decreased turnout in  prior 
election, i t  offered no evidence abou t now 
many targeted voters were registered in dis­
trict or how many targeted voters voted m 
o th e r election in lh a t  or.any other district, 
and voter: who contested election offered 
evidence that two ejections could not be com­
pared. AS 15£6.030ta)(2).

27. E lections -®»21G.l
State's good-fait: operation of absentee 

voting station did not constitute malconduct 
for purposes of contesting election results 
despite fact tha t state had previously decided 
to close station, but or. day before election 
changed that decision, anc fa r. .that voters 
had long wait in line pnor to voting, w here 
after deciding to dose voting station, su tc  

tra inee  employers in  area to assist voters in 
registenng and distru jang .absentee ballot 
applications, tnere  Vrere' no .allegations that 
•voters were unable to obtain, -complete, or 
-return absentee ballots pnor to  decnon. de-

1. The Contestants included at defendants: the 
State of Alaska John B “Jack" Coghlll. former 
lieutenant Governor, and  Joseph L  Swanson, 
tne Director of tne A la su  Division of ■Ejecaoai 
unaer Governor Waiter J. Kicasl tooLiecuveiv 
"State"! In accordance witn A lauu  Ctvij Rule 
TSfd). tne current Lieutenant Govemo- and tne 
Acnnf Director of tne D m iio n  of Elections. Frac 
Ulmer and David Kotvumexni respective!}. were 
suoturuiec as defendants

cision to reverse original course and open 
voting station was made after receiving nu­
merous phone calls requesting that it be 
open, and there were no allegations that an 
earlier decision to open station would have 
alleviated long lines on election day. AS 
15^6.030(a)(2).

Wevley William Shea, Anchorage, for Ap­
pellants.

Jam es L. Baldwin and Lauri J. Adams, 
Assistant Attorneys General, and Bruce M. 
Botehlo, Attorney General, Juneau, for Ap­
pellees. •

A vrr a M. Gross. Gross 6 l Burke, ?.C„ 
Juneau, for Amicus Curiae North Slope Bor­
ough.

Before MOORE. C J .. and RABINOWTTZ. 
MATTHEWS. COMPTON and 
EASTAUGH. JJ.

O P I N I O N

EASTAUGH. Justice.
I  I N T R O D U C T I O N

Dana Dansereau and nine other voters 
(Contestants) challenged the validity of tne 
November 8. 1994 gubernatorial election in 
which Tony. Knowies was ejected to the office 
of Governor of Alaska.1 Tne superior cour. 
grant ;d timmary juepm en; to the State of 
Alaak.„ thereby dismissing all of Contestants' 

■claims. We affirm in par. and reverse in 
p a n

II F A C T S  A N D  P R O C E E D I N G S

Contestants challenged the eiecnoa by fil­
ing suit in  December 1994. .alleging that mal­
conduct by the State and corrupt acts by 
third parties had occurred and  that tnoae 
acts were sufficient t o  change the result of

A recount reuuested by pibersarana] Candi­
date J am s  0 . Campbell was completed on De­
cember J . 1904. tt dcienmneo mat Ton.' 
kaowies was ejected tn- a nuppn  of 53b votes 
Candidate Campoel! ts cc: one of tne Contes, 
cams Alinousn gives an oppominir- to co so 
Contestants neve* moved for * prelim inary in­

junction. and conceded rnai Candioaie Knowses 
was capable of rovtrmnc me Scxir unm mere 
could oe a new eiecoon
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tb t  gubernatorial election. Contestants re­
quested that the State conduct a new election 
for governor or declare James 0 . Campbell 
Governor of Alaaka.

Contestants moved for summary judgment 
in mid-Doccmber 1994. The State cross- 
moved. The superior court granted the 
State's motion for summary judgment on 
February’ 8 and 9. 1995. This appeal fol­
lowed. On appeal the North Slope Borough 
submitted an a m i a a  c u r i a e  brief.

_ Contestants & d v ance three main argu­
ments. First, they argue that a North Slope 
Borough voter assistance program, which of­
fered to  reimburse rural voters for the gaso­
line they used to transport themselves to ’he 
polls, violated state and federal election L rm  
Second, they arrrue that a postcard sent to 
Doyon, Limited (Doyon) shareholders violat­
ed federal and state election laws, because it 
offered entry in a 51,000 cash p ru e  drawing 
to those who submitted a ballot stub, or 
similarly sized piece of paper, and stated tnat 
the Alaaka Federation of Natives ( A F S )  

overwhelmingly endorsed Tony Knowles for 
governor. Finally. Contestants aaser. that 
the State committed election malconduct in 
Its operation of the Prudhoe Bay voting sta­
tion.5

"XL DISCUSS/OS
[1] The ngh t to vote encompasses the 

right to  express one's opinion and ia a way to

2 . Ccctestam* also arpx tin : the Suit commit- 
led eiecnoa malconduct by "dismrranrhuins;" 
vocm  through us tr ament of absentee ballots 
and residency dispui a m the vute Senate- race 
for Dutnci J la A ac ix rjt All bun forty ot toe 
disputed Dtstr.n J vtxet wcrr counted ta tfte race 
for goveraur. Contestants ofic; no evidence that
g?tr— A CilAllCS#? ID tbc fI
rvjaroios the forty baboo, dor do they offer aay 
evidence mat the abrfed nulcnoduci rr**rx lu j 
taese forty baboo would have been sufficient to 
change the outcome of the gubemaiona. etec- 
ooa _

Because the-gubernatorial eiecnoa u tar only 
race challenged by Contestant! we aeed not 
consider aay abeged malcooduct which did oot 
affect the .gusxrnsioruJ eiecnoa.

J. AS 15.20.540 prov.ees
CrounSs ror t l tc m n  consul A eefeaied casdi- 
(a» or 10 qualified voten ma» corner, the 
ooeuaanon or election of sir* person or the 
approval or reyecuoo of any q u a  non or propo-

d edarc  one's full membership in the political 
community. Thus, it is fundamental to our 
concept of democratic government. More­
over, a true democracy must seel: to make 
each citizen's vote as meaningful as every’ 
o ther vote to ensure the equality of all people 
under the law.

[2-5] Alaska Statute 15.20.6405 is the 
statutory mechanism through which voters 
can challenge, under prescribed conditions, 
election results which they believe denigrat­
ed their n g h t to vote. Because the public 
has an-important interest in  the stability and 
finality- of election results. D a l e  v. G r e a t e r  

A n c h o r a g e  A rto  B o r o u g h ,  439 PJ2d 790, 792 
(Alaska 1968), we have held that “every’ rea­
sonable presumption will be indulged in favor 
of the validity of an election." . I u r k x n g u m  tt 
C i t y  o / J i a e h e m a K  380 P.2d 593, 595 (Alaska 
1963). However, If ihe  party challenging an 
election prove* th a t misconduct occurred and 
th a t i t  could ivc changed the result o f  the 
election, we t a y  vitiate .the election or deter­
mine which candidate was elected. B o u c h e r  

v. B o m h o g  495 P.2d 77. 80 n. 5. 82 (Alaska 
1972). .Under AS 15^X540, Contestants 
have the “dual burden" of ah owing that there 
was both a significant deviation from statuto­
ry’ direction, and Lhat the deviation was of a 
magnitude sufficient to change the result of 
the election. Id. a t  80. W e here review the 
summary judgm ent dismissing the Contes­
tan ts ' lawsuit*

moon upon ooe or more of the following 

grounds: ( ! )  malconduct. fraud, or corruption 
on the part of an election official sufficient to 
efcroge the result of the election (2) when the 
person certified as e-cted o r Dominated ts txx 
qualified as required by law  (J) any corrupt 
practice as defined by daw sufficient to change 
-the results of the election

4 . When renewing a grant of summary judgment, 
we must determine whether any genuine ittuc of 
masenai fact exists and whether the moving par­
ty it entitled to judgment as a matter of law 
W rtihi v. Suss. 12 P-2d 718. 720 (Alaska 1992). 
i f  the superior courts order grannng summary 
judgment does oot set out the court s reasoning, 
we presume that tne superior court ruled tn 

la«or-of the morant or. all issues SeM ir- v 
Alaska Mann* U r u i  Inc.. 856 PJd 764. 787 
(Aiasaa 199)1
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Contestants argue that the three events 
constitute nulcmciuet or corruption under 
AS 15.20.540 sufficient to change the results 
of the gubernatorial election.

A . North Slope Borough's Gasoline Re- 
tmbwrssmenl Transportation Assis­
tance Propram

During the 1994 election, the North Slope 
Borough (Borough) conducted a transport? - 
tion assistance program allegedly designed to 
overcome the unique obstacles to voting par­
ticipation posed by the Borough's vast and 
largely roadless geography. The Borougn 
informed residents before election day that it 
‘would reimburse each voter for up to ten 

. gallons of gasoline used by the voter to reach 
the polls. After voting, a resident could take 
his or her ballot stub to tables set up by the 
Borough near the election booths and fill out 
a “voter utisunef voucher." On the vouch­
er the voter would “swear or affirm" to the 
mount of giaohne used to transport the 

voter to the polls. The voter could then 
redeem the voucher for the specified amount 
of gasoline at a local tucl station before July 
1, 1995. The Borough allowed all to ten. 
regardless of bow far they had travelled to 
the polls, to participate in this program.

Contestants argue that this program vio­
lated federal and state criminal election laws. 
Contestants allege that the'Borough raper- 
tmasibly expanded the transportsUo assis­
tance program beyond the limited use con­
doned tn advance by the United States De­
partment of Justice Election Crimea Branch 
and that volunteers witnessing voter*’ signa­
tures on gasoline touchers allowed neany «fi 
re ten to ciasn ten gallons, even though most

3 . AS IS J* . 0 )0  prondm  ia  p e n ta d ) parr 

l«J A pefsoo cOrifTiia tne c row  ai ua*»»fu 
interference wtth rouag ts use f in : A eym  i  
tbe penoo
•  • • •

(2) | i «  p ro e u m  to p n  offers, c r cauatt 
to be pvea o r offered aoo rv  or outer raluabie 
tht&| a  a penoo with th* i s i e i  to induce the 
penoo to vow tar or refrain I n n  *ocia j  far a 
caadidat* at ac tweooo or tar aa eweooo 
propoawoo or q-jacaoa . . .

««««
fb i V ioaooo oi thu wcooe tt a corrupt prac • 
act
(s' L'oUwful tatemrrac* ia th* k m  decree u 
a class C taloo*,

voters had not used that much gasoline to 
reach the polls. Contestants further allege 
that the Borough Instituted the transporta­
tion assistance program with the intent of 
helping Candidate Knowles win the election.

L  The tra n sp o rta tio n  a ss is ta n ce  p ro ­
pra m  is  not iLltpal u n d e r  A la sk a  law

[6] Contestants allege that the Borough's 
transportation assistance program violates 
AS 15-55.030 and ia therefore a “corrupt 
practice aa defined by law sufficient to 
change the results of the election" under AS 
1&20.54OO).1 Contestants characterize the 
Borough’s program as a "gas for votes" pro­
gram and argue that thousands of persons 
were paid tiie value of up to ten gallons of 
gasoline to vote.*
Although AS 15-55.030(1X2) prohibits l 

person from paying another person to vote 
for a particular candidate, proposition, or 
question, no Alaska Statute prohibits a per­
son from compensating another peraon for 
voting per se. See AS 1555.030. Thus, as­
suming the Borough's program paid voters 
with fuel to vote is the election, regardless of 
the amount of fuel the voters used to reach 
the polk, the program would ■'Ot be a corrupt 
practice aa defined by Alaaka law. unless the 
offers of payment were made with the mtent 
*1c indue* the person to vote for or idfrain 
from voting for a candidate at an election." 
AS '.556.030<a>C)

It stark contrast to federal election law. 
Alaaka election law does no: prohibt: paving 
voters. See discussion m r m  In this respect 
Alaska’s susttcry tcheac is similar to the 
election laws of other states. For example.

Comet e ra  ai*o i > f t  that •»* pco fia iu violates 
AS I S 0)0.  which p e r t t o  cats p u t .  am- 
ooaeuei ia  the tecood Oefrvc Howrvr r Cooiev- 

taats have oot a^efed tact* whsch would support 
thu fU ia  Nor have tart bnfred thu iasu» 
ether before th* superior court or thu court. 
The arriB eet a  thu* Wirw-n i ,  Cash
A rc/turn  v Cask. I I ?  093. 7 I V U  (Alaaaa 

1993)

A. The record esttbuihes that th* taanet pne* of 
t n  p U n t  of (ttoust ta t u r n *  w u  «ppro*> 
oasen rwecr* wvec oouan oa November I  
1994
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under Cali/ornu law it is not unlawful to 
offer any form of consideration, including 
cash payment, to. a peraon to vote, provided 
that the payment ia not an inducement to or 
reward for voting for, or refraining from 
voting, for a partirilir peraon or measure.7 
California deleted language in the previous 
version of the statute .. 
dealing'with voting, agreeing to vote, com* 
mg to the poQr, or agreeing to come to the 
polls ",. since [this language] could, con­
ceivably, be used to punish someone for 
having rewarded a voter for doing what is 
his [or her] civic duty— namely coming to 
the poUr and voting. “Various bicentennial 
attempts to produce large turnouts this 
year may well be in violation of these 
subsections. 'What needs tu be prohibited 
is rewarding a peraon for voting in a par­
ticular manner, something [the statute] 
continue* to do. •

L e y w a t t v e  C o m m u t e  C o m m e n t  1 9 7 $  A d o  - 

turn, former CaLEiecCode 5.29621 (now 
I 18521). • * •
Similarly, Washington State -election law 

prohibits any peraon from '‘directly or indi­
rectly offer!mg] a bribe, reward, or any thing 
of value to a voter in exchange for the voter's 
vote for or against any person or ballot Trea­
sure. -or -authocizfing] any person to do
so ’  Waah.Rev.Code Ana. { 29.65.060
(West 1993). “In contrast, Oregon-ejection 
law prohibits a person from directly or indi­
rectly Tgmng or .premising to grre money, 
employment of other thing of value' to .a

7. CaLEiec.Codt-1 I8S21 <Waw 199J) provides to 
rurras; pare p. y ‘ ,-  - * . . . . . .

A pence »h»!1 not directly or through any 
* otacr.pence reeetve, ot c o u rs e  for.

W o n .  china*-or W trran  ekcnoc. aay money. 
Ch. ioaa. or*ocber valuable coauderaaoa. of- 
bee. piece or-aaptoyp e n t b e  huwteil o r  .any 
ocher penoo because" he or aay other penoo
(a) Voted e*ned to voce. retrained (rota v a ­
in*. or arreed 10 rtrraia (rocs v t n n | tor any 
parocuiar penoouir crvrawirc-
(b) Kamamad away from the polls
( c  Retrained o rn jrocd  is  rtfrn a  (roa  vocc* 
fd) Inducnd aay ocher penoo » ,

(I Romaic (td o  the poUa
(2) Retrain true H u *
(2) Vote or rdrato (rtu i voonj (or aay pat- 

ocular pcnoa or maature 
Section 11522 provides is rekvss: p a n  
Kesthe- a penor. oor a costroiied coeuatnee 
shall directh or through aay other penoo or

person with the intent to induce an individual 
to register or vote. Or.Rev.StAL 
5 280.665(1) ic (2)(a> (1993). However. Ore­
gon specifically excludes “[f]ree transporta­
tion to and from the polls for persons voting* 
from this prohibition. • Ot.Rov.Sul 
4 260.665(4)(f) (1993).

[7] Although the language of AS
lS56.030(aX2) da not as unequivocal as the 
language of California's law. which states 
that one may not offer compensation in ex­
change for "voting for any particular per­
son." CaLEIecCode 5 18521 (West 1995). it 
appears dear from a plain reading of AS 
1556.030<aX2) that the prohibition against 
inducing a person to “vote for-or refrain from 
voting for <a candidate” under AS
1556.030(3X2) has an identical meaning. 
Thus, to show that the Borough's transporta­
tion assistance program violated AS
1556.030<aX2), Contestants must demon­
strate that the Borough paid voters and did 
so with an intent to induce voters to vote for 
or refrain from voting for a particular candi­
date.

a. Payment for to rmp

Contestants argue that this case is analo­
gous to United Stales v. Corna. 719 F\2d 99 
(5lh Cir.1983), where the court held that 42 
U.S.C. i 1973KO prohibits not only paying a 
voter m  cash, but also offering any item of 
value, such aa a welfare food voucher, is

oontroiied cocuamee pay. lead, o rxoc tnb ia r. 
o r oBtr or promise to pay. toad, or eoamhuce. 

-any money-or outer vaJuabk caa iibenooo 10 
or for aoy voter o r  io .o r for aay other person 

to:
4a) Induce any vmrr-co

(1) Retrain (ro a  voac | -a; any e lection
(2) Vote o f m m a  (ro a  %oo&*aten eecaoo 

for any particular peraon or a earurt
(J Remain away (ro a  the po lii at an ciee- 

000. •  . . . . . . . .

o Reward any voter (or bavin*:

(1) Refrained from voci&t
(2) Voted (or any particular peraon or mea- 

tu n
(J) Refrained (roa  voon* for any particular 

penoo or meajurr
(4) Remained away (ro a  tnr po iii at an 

election
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exchange for a vote.* Id. at 101-02. The 
State and Borough argue that Garcia and 
aim Oar case*' are inapposite. They argue 
that program* with the primary goal of as­
sisting voters in reaching the polls have long 
been upheld against challenges that such as­
sistance constitutes a payment to vote.

In United States v. Lmircn. 467 F2d 1132, 
1136 (7th Cir.1972), the court classified pro­
viding transportation to the polls as “assis­
tance rendered by civic groups to prospective 
voters," rather than payment, and held that 
5 19731(c) doe* not proscribe “efforts by dvic 
groups or employers to encourage people to 
register." The United States Department of 
Justice appears to agree with this analysis. 

[T he concept of “payment" does no: reach 
tkngs such as rides to the polls or time off 
from work which are given to make it 
easier for those who have decided to vote 
to cast their ballots. Such “facilitation 
payments" arc to be distinguished from 
gifts made personally to prospccuvc voters 
for the specific purpose of stimulating or 
influencing the more fundamental decision 
to participate in an election.

Craig C. Donsanto, Federal Prosecution of 
Election Offenses 18 (5th ed. I98S).
The distinction between “fadhtaorc' pro­

grams and “gift" programs seems baaed in 
part on historical factors which preceded the 
passage of most voting nghcs legislation. 
Sec Day-Brut Lighting v. Stat of Missouri 
342 U.S. 421.424-25, 72 SCt 405. 407-06, 96 
LEd. 469 (1952) (upholding Kile law requir­
ing employer to .allow employees four hours 
of paid leave op election day in order to 
vote); 111 Ccng.RecS 8986 (daily ed April 
29. 1965) (Section 1973i(e) does not prohibit 
the “practice that has been recognized and 
has been Accepted by both political parties 
and all organizations with respect to helping 
to transport people who do not bare means 
of transportation lo the polls us order to cast

S. 42 IVS.C. J 107)1(0 provide* in pertinent part 

Whoever knowingly or wtltfulh . . .  p a n  or 
oden to pe* or accepu ptnae&t either tor 
rvpsirsooc to vow or tor re m it toad be ftaed 
not m ore’turn S10.000 or unpmoaad oot n o n  
man ft vc <un or both....

V. iee L m u J  S u u a  t 5 a m ; 747 f  2d 9)0 9)4 
(Stii Cir. 19*4) i prospective rowrs a h e m  wtUare

their ballot*"). See also Parsley v. Cassady, 
300 Ky. 603. 189 S.WJW 947. 948 (1945) 
(upholding candidate*' contribution of can 
and trucks to assist in voter transportation 
I* reasonable due to bad roads and wartime 
exigence*); Watkins u Holbrook. 311 Ky. 
236, 223 S.W2d 903. 903-04 (1949) (uphold­
ing disbursement of money lo provide for 
transport to polls to “get out the vote").

Perhaps mort importantly, this distinction 
reflects the difficulty in balancing the need to 
minimis undue pecuniary influence in elec­
tions with the desire to encourage and facili­
tate maximum political participation. The 
State and Borough argue that the transpor­
tation program is a valid balancing of these 
two fattors. while Contestants argue that the 
program is an invalid frrm of vote solicita­
tion.

The North Slope Borough comprise* 39.- 
000 square miles and is inhabited by 5,760 
people. The majority of tnese people are 
regularly involved m  subsistence actmue*. 
The Borough's limited road system makes it 
difficult for residents in remote areas to 
reach voung facilities. In some cases, snow­
mobile or all-terrain vehicles are the only 
available modes of transportation. Fuel is 
especially expensive in the Borough..and be­
cause many residents do no: participate fully 
in the cash economy, a fuel expenditure may­
be still more costly. •>

The Borough argues that many individuals 
who would like to vote will be deterred by 
the limited access to voadi .and the cos: of 
transportation in the Borough. Thus, a 
transportation aacsanee program  would 
dearly* facilitate voung in the Borough 
However, the Borough argues, the sons of 
tnnsponabon programs already permitted 
is many other states, in which Tokinicen 
car-pool or bus voters to voung auuons. 
would sot be feasible in the Borough because

vouc ijm  in nchaar*  for vocnf for defendant 
L'nuti iu u u  v Tkamrtcn. 415 T.2£ )29 . ))& - )( 

(Sth Cir. 1910). cert druad. Sola  *• UnurJt S tsm  
47) C5 W e 105 SCt )S)I. f  LEd.:* 455 
(1915 i defendant candidate h r  th rn ff scu ff: 

row* wito Uqvor and cato and accompany; 
« x tn  ia  to sooto to insure compliance).
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of tho limited road access and the distances 
involved.

The Borough claims its program is “more 
feasible and much cheaper" because it allows 
individual voters to provide their own trans­
portation to the polls and then be reimbursed 
for the cost of fuel used by the voter to reach 
the polls. When the Borough began develop­
ing this program. Special Counsel to the 
Mayor contacted.the Election Crimes Branch 
of the United States. Department of Justice 
to. ascertain whether the program might vio­
late 42 U.S.C. }• 19731(c). The Borough de­
scribed its proposed program-as follows;r- 
“(tjhe plan is to offer up to 10 gallons of 
gasoline to each voter who requests it. The 
gasoline will help cover these individuals' 
travel costs between town and their hunting, 
fishing,, whaling or other sites. Each voter 
will swear or affirm to their need for the fuel 
to cover transportation c - j u  on the applica­
tion for fueL” The Borough explained that 
the. assistance would not be payment because 
(1) the Borough’s sole purpose was to facili­
tate voters reaching the polls or the regis­
trar'; office; (2) the transportation norms m  
the contiguous United States do not apply 
because of the lack of roads; (3) the large 
amount of off-road travel tn the region re­
moves many dozens from access to regis­
trars and voting polls; and (4) the lack of 
telephones or other methods of communica­
tion. with subustcnc • or other sites located 
outside of Borough c immunities makes offer­
ing a “ride to the polls" impractical

The Election Crimes Branch responded 
with an informal opinion stating that “the 
outreach program as described a your letter 
in our opinion is dearly lawful under 42 
U.S.C. i 19731(c)* The Elerto- Cranes 
Branch stated that its understanding was 
that the offer “would be made only to individ­
ual Native Americans '* who are on active 
bunting status— or who are otherwise located 
tn extremely remote areas ct the North Slope 
Borough." Its response further stated that 

[w)« assume for the purposes of this letter 
that these offers of gasoline wifi be nude

10. The Borou jh  i  p roem s at js p .e n e r .ie i mss 
oot lim ited to Nauvv A a e rv u u  nor could it 
have been so limned coasuiess wah tnr require- 
m enu ot the Fourteenth Amendment to the I'ait*

335 I Alaaka 1*93)

in a completely politically neutral manner: 
that they wifi not be connected in any way 
with specific candidates or political organi­
zations: that they wifi be available to ail 
individual Native Americans whose physi­
cal location satisfies the eligibility criteria 
dcscribe{d] in your letter; ... and that the 
gas provided will not exceed that needed to 
transport the individual in question from 
his or her hunting camp to the nearest 
registration or polling site.

Its response concluded. “Din sum. the gaso­
line offer desrribefd] in your letter, and as 
-amplified by the assumptions summarized 
above, is functionally similar to an offer of [a] 
ride to the polls in jurisdictions that have 
roads and geographically concise popula­
tions."

[8] Conte mats argue that the Borough 
conducted the program “directly contrary to 
the advice and warnings" of the Election 
Crimes Branch by allowing participation by 
voters who did not meet the criteru set forth 
in the response, and by allowing many people 
to daun more gas than the)’ actually used, 
resulting in a net pecuniary gain. Although 
Contestants presented no evidence that any 
particular voter actually reeerred more fuel 
than necessary to reach the polls, they pre­
sented evidence that this was the likely re­
sult of the Borough’s program. The 847 
vouchers put into evidence by Contestants 
reveal that fewer than ten voters signed for 
leas than ten gallons of gasoline. Contes- 
•ana prov ided eridtncc suggesting that most 
Borough residents lived in communities no 
farther titan twelve miles from the polls and 
thus lived too close to the polls to require ten 
gallons of gasohno for transportation on elec­
tion day. Coniesuna also provided evidence 
that there may have been little significant 
subsistence activity on November 3 and fur­
ther. that the Borough might not have taken 
adequate steps to ensure that voters did not 
receive mare fuel than was necessary’ far 
transportanon to the polls. Thus, construing 
the facts in the light most favorable to the 
nonmevmg party, we bold that a factfinder 
could conclude that the Borough's program

at S u m  Coaiotuooo or tne Equal R ijn a  Clause 
ot arocJt I. secnoe 1 ot the Coastnuuoo ot Alas-
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paid voters to vote. See Clabaugh v. Bottch- 
tr, 545 P2d 172, 175 n. 6 (Alaaka 1976) (in 
ruling on a motion tor summary judgment 
the court must draw all reasonable infer- 
cncca in favor of the nonmoving party),

b. Intent to induce a person 
to vote for a candidate

As noted above, the Borough's program 
did not violate Alaska’s election laws unless 
the payment to vote was made with the 
intent to induce a person to vote for or 
refrain from voting for a candidate. AS 
15.56.030(a)(2). Contestants argue that the 
program is illegal because the .Borough of­
fered something of value in exchange for 
getting out the vote with the expectation that 
an increase in voter turnout re'ant an in­
crease in votes for the Democrat.: candidate 
for governor. Tony Knowles. Contestants 
offered an affidavit in which Thomas Ncrth- 
cott affied that seveaJ months after the elec­
tion, a Borough executive boasted about tbf> 
high 'voter turnout in the area, and stated 
that the incentive behind the gas for votes 
program was to get Tony Knowles elected.

(9] in reviewing the summary judgments 
entered against the Contestants, the court 
must draw all reasonable inferences in favor 
of the Contestants. The parties do no: dis­
pute that AS 15.66.030(1X2) prohibits gmng 
money or other valuable thing with an inten­
tion to persuade a person tovote for a candi­
date. (Because offering to give money-oran 
other valuable thing can also violate AS 
15A6.030<bX2), we need not -diianguiih be­
tween the Borough's offer m i  its d e livery  -of 
valuable vouchers to voters.) The averments 
in Nortbcott'c affidavit would support a find­
ing that the Borough, acting through its offi- 
oals. intended the program lo increase the 
number of votes cast for Candidate Knowles. 
Consequently, the question we must answer 
is whether AS 1556.030<aX2) prohibits a can­
didate-neutral program which grves or offers 
to give a thing of vaiue in a manner that 
encourages persons who might otherwise not 
have voted to go to the polls and car. their 
votes for candidates for whom they were 
already inclined to vote.

(10.11] We grre the language of AS 
15-56030 tt* ordinary meaning when inter­

preting the statute because the language has 
not acquired a peculiar meaning through 
statutory definition or previous judicial con­
struction. Foreman u Anchorage Equal. 
Rights Comm'n, 779 P2d 1199,1201 (Alaska 
1989); Wilson v. Municipality of Anchorage, 
669 P^d 569, 572 (Alaaka 1983). Alaska 
Statute 15A6.030(aX2) prohibits offering a 
thing of value to a person “with the intent to 
induce the person to vote for" a candidate. 
The most common legal definition of “induce" 
is “to lead on, to influence, to prevail on. to 
move by persuasion or influence, to bring on 
or about, to effect, to cause." See Common• 
wealth u Mason. 381 Pa. 309,112 A_2d 174, 
176 (1955) (defining "“induce" as “to lead on 
to influence; to prevail on; to move on b • 
persuasion or influence ...; to brirg on or 
about; to effect; to cause."); People v. 
Drake. 151 CaLApp2d 28.310 P2d 997,1003 
(1957) (usmg tame definition); La Page u 
United States. 146 FUd 536, 538 n. 2 (8th 
Cir.1945) (using same definition as Drake), 
State ti Cook. 139 Arm 406, 678 P2d 987. 989 
(1984) (the generally accepted meaning of 
“induce" is. “to lead on; to move by persua­
sion or influence"); Black's Law Dictionary 
775 (Cth ed. 1990) (*To bring on or about, to 
affect, cause, to influence to an act or course 
of conduct, lead by persuasion or reasoning, 
"ine e by motives, prevail on"): Webster's 
N n  Collegiate Dictionary 587 (1974) (“to 
lead cm move by persuasion or influence" 
“to call forth or bring about by influence -or 
stimulation"). “These definitions connote an 
alteration of a .person’s previous intimation.

The terms “induce" and "inducement" ap­
pear to hare been used most frequently in 
criminal law. especially in entrapment cases 
This usage dcariy indicates that inducement 
require* altering a person's disposition to.act 
in a certain way. See. eg. State c. Hansen,
69 WaahApp. 750. 850 P^d 571, 579 m  9 
(1933). reverted on other grounds. Slate n 
Stegall 124 Waah2d 719. 881 P2d 979 (1994) 
(“inducement" Rich a* might support entrap­
ment defense, “is government conduct which 
creates a substantial ruk that an undisposed 
person or otherwise law-abiding atixen will 
commit offense"'. United States t Salmon.

F2d 776. 779 (D.C.Ctr.1991) (“Induce­
ment is government behavior that would
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‘cauac[ ] an unpredisposed person to commit 
a crone.'") (citation omitted).

4

(12) In Oregon Republican Party v. Stale 
of Oregon. 78 OrJlpp. 601. 717 P2>d 1206, 
1208. remanded for dismissal as moot, 301 
Or. 437. 722 P2d 1237 (1986). the court held 
that providing postage-paid envelopes which 
recipient* could use to m u m  request* for 
absentee ballots to the Republican Party's 
headquarters, did not -constitute an induce­
ment to vote under O.TLS. 260.665(2)(a). 
That statute prohibits inducing a pci son to 
register to vote. The court reasoned that 
because "[iInducement implies the promise of 
an advantage as a result of performing the 
desired act," the advantage offered must 
have an independent value to the voter. Id. 
Without an independent value in exchange 
for the performance of the act, the thing 
offered did not induce the act of registering, 
but rather facilitated registration. Id. Ap­
plying the Oregon court’s definition of in­
ducement to this case, to prevail here Con­
testant* must show that something of inde­
pendent value— gasoline— was offered to en­
courage voters to cast them ballots for a 
candidate they would not otherwise have se­
lected. It is insufficient that something of 
value was offered in exchange for inducing 
voting per sc, because under Alaska law it is 
legal to compensate a person for voting per
Sfc .... . . -
Unless improperly influenced, .voters will 

car. them ballots is accordance with their 
own criteria. No doubt voters are influenced 
by such legitimate cntena as their own socio­
economic status and community' values. 
Thus, residents of any given community may 
naairally tend to favor a particular candidate. 
Persons whose votes are facilitated by candi­
date-neutral transportation assistance .pro­
grams wifi likely vote .fo* the candi­
dates they would nave favored if they had 
reached the polls without assistance. Poten­
tial voters who could benefit from transporta­
tion assistance may share beliefs or values 
which tend tc-favrr a particular candidate.
It is not au that some candidates or
organisations _mp.oy transportation assis­
tance programs to target persons of a partic­
ular socio-economic status or party registra­
tion, just as other candidates or organizations

may employ other programs, Buch os absen­
tee ballot assistance, hoping to maximize par­
ticipation of voters thought more likely to 
favor those candidates. See Oregon Republi­
can Party, 717 P.2d at 1208 (discussing Re­
publican Party mailing of absentee ballots 
with postage pro-paid envelope). —  -.

When voting, a person must choose one 
candidate over others. 'Thus, if the phrase 
“intent to induce -to vote •for or refrain from 
voting for a candidate" in AS 15.66.030 is not 
read to -require an intent To persuade voters 
to choose candidate* for whom they would 
not otoerA-*"* have voted, that statute would 
have to be ec astro ed as prohibiting payments 
for voting per se. A* discussed previously, 
such a reading of the statute would conflict 
with it* plain language.

(13) There are many policy’ arguments 
for and against the "commercialization" of 
votes. Sie, eg, Day-Brite Lighting, 342 
L\S. at 428, 72 S.CL at 409 (Jackson. J.. 
dissenting) (disagreeing with upholding state 
statutes which require employers to give em­
ployees two hours paid leave in order to vote 
and disapproving of “stat^imposed -pay-fcr- 
votmg system(sr); Pamela S. Karlin, Not by 
Money but by Virtue Won? Vote Haffiek- 
ing and the Voting Rights System, 80 Va. 
Liter. 1465 (1994) (discussing dangers to the 
polity, especially .to economically disadvan­
taged subsets, of vote-buying schemes and 
contrasting these schemes with voting incen­
tive pro grams 1. These policy argumen’3 
have alrefdy"been resohrcd ln Alaska. Tie 
election practice * uniter enacted' by the 
Alaska ““Legislature do not ’proscribe voter 
incentive programs which involve compensa­
tion for voting, even If the sponsor of a 
program intends and expects that the pro­
gram will benefit <a particular candidate: 
they oaly-prohibit payments intended‘to in­
duce, LCm influence or. persuade, persons To 
vote in a different manner than they would 
have otherwise. It is not for the courts to 
second-guess this permissible 'legislative 
choice. r

(14-16) Applying that choice to the rec­
ord before us. we find no evidence which 
would permit a reasonable inference that the 
persons responsible for tne Borough’s trans­

A l a s k a  5 6 5
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portation aaauunce program intended to in­
duce voters to vote In a particular manner. 
Most significantly, there was no evidence the 
program as conducted was not candidate- 
neutral Evidence that persons responsible 
for the program, by encouraging eligible citi­
zens to vote, intended that the program 
would result in a net gain of votes for Candi­
date Kncrwies would be insufficient to prove a 
violation of AS 15.56.030(a)(2). As written, 
the statute does not prohibit payment to 
induec persons to vote who would not other­
wise vote, so long as they arc not induced to 
vote in a particular manner. If a program is 
candidate-neutral in facz we must presume 
voters, in the sanctity of the voting booth, 
will vote as they wou'd have had they made 
their ways to the poll without assistance or 
inducement.14

2. The alleged violation of federal elec­
tion laic is not ground t for contest 
u n d e r  AS JSjSO.SIO

Contestants assert that they can challenge 
the election under AS 1520.640 because the 
Borough’s program violated federal law.

Although a candidate-neutral program 
which offers compensation to encourage vot­
ing per ae does not violate Alaska law, it 
appears to violate federal election law. See 
42 U.S.C. f 1973i(c), supro note 8. That 
does not necessarily mean, however, that a 
given federal violation is ground for an Alas­
kan election contest. " *_

The State and the Borough argue that the 
Alaska and federal election statutes do not 
make the violation of a federal criminal elec­
tion cumte a basis for invalidating .an elec­
tion. The State notes that election .contests . 
based on the acts of third parties must show 
that the third party committed a "corrupt

11. The record rrbcc ii three other programs that 
offered potentially valuable consideration to per­
sons who voted tn the I W  election. A private 
-travel agent tn Fairoanlu gave (40 a ir fare dis­
counts to 120-25 customers presenting a  1994 
ballot m io on Novtmner 8 or 9. 1994 The 
Aachoregt Chamber of Commerce offered a 
drawing for various prises, including two round 
tnp tic ten to persons submitting their ballot 
stuns, approximately 4 415 people entered that 
drawing. The Municipality of Anchorage People 
Mover bus rvstem accepted an unknown number 
of n o e r i ballot stuot the ca> aner the election in 
eichange for irrps of any length, all day There

practice" as “defined by law." AS 
1620.540(3). The State argues that the Alas­
ka Legislature has expressly defined specific 
acts as "corrupt practices," because it includ­
ed the phrase ‘violation of this section is a 
corrupt practice" in particular election stat­
utes. See, eg, AS 1536.010(b); AS 
15.66.030(b); AS 15.56.035(b). The State 
reasons Lhat given the legislature's careful 
attention to this classification, it dearly did 
not designate the violation of federal criminal 
dection law as a corrupt practice.

Contestants do not respond -to these asser­
tions. It would be inconsistent for the legis­
lature not to prohibit candidate-neutral pay­
ments made to-encourage voting, see supra, 
discussion of AS 15.56.030(a)(2), yet to regard 
such payments as a •“corrupt practice" suffi­
cient to set aside an election, whether or not 
they violated federal law. It is also unlikely 
the legislature would have considered acts 
violating federal dection law, but not Alas­
ka's dection statutes, to be "corrupt prac­
tices as defined by law." given that the feder­
al dection statutes do not use that phrase. 
Tne absence of that phrase or some dose 
equivalent in the federal dection statutes 
tends to confirm that the Alaska Legislature 
did not intend that AS 1520-540(3) election 
contests could be based on acts that violated
federal, but not .Alaska, election statutes.■ • • • •

117.18) W e  hold that an alleged violation 
of A  federal election statute by a third party 
is not an independent ground for an election 
contest under AS 1520.540(3). A  violation of 
42 U.S.C. 5 19731(c) by a person other than 
an election -official can be .ground for an 
election contest under AS 1520340(3) only if 
the violation is also a “corrupt practice" as 
defined by Alaska -dection law.u

u  -no indication In the record that any of those 
programs-was not candidate-neutral.

IZ  Contestanti also argue that there was election 
“malconduct" by State election officials under 
AS 13.20.540(1) because the Borough * program 
v.outed federal law  and State officials approved 
tha: program. Having reviewed the record, we 
are persuaded that there is no genuine fact dis­
pute. and that no State election official condoned 
or approved the program as tt was actual!« con­
ducted by the Borough. The tnai court did not 
err tn entering summary judgment against Con­
testants on thu cla im
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B. Poctcard Mailed to Doyon Sharehold­
ers

The Tanana Chief* Conference, Doyon, 
Limited and the Fairbanks Native Associa­
tion (TCC/Doyon/FNA) mailed a postcard to 
Doyon shareholder* before the election. One 
aide of the postcard offered to person* who 
submitted an entry on the 1994 ballot stub, 
or mmflarly-Bized piece of paper, an opportu­
nity’ to participate in a drawing for one thou­
sand dollars in cash. Participants had to 
submit entries to their tribal counsel office 
by' noon the day after the election. Neither 
TCC, Doyon, nor FNA endorsed any candi­
date for governor in the November 8 general 
election. However, the other side of the 
postcard encouraged Native Alaskan* to 
vote. This side stated that “it is very impor­
tant " to vote and that “one vote.does mak t a 
difference." It asked people to encourage 
their friends and relatives to vote in the 
general election. The following statement 
was centered on this side of the postcard: 
“At this year's Alaska Federation of Natives 
convention. Native delegates from across 
Alaaka overwhelmingly endorsed Tony 
Knowles for governor." Contestants argue 
that the postcard and the drawing it adver­
tised violated Alaska election law.

1. Absence-of language regia rd by stat-
-• -site ”

‘ *•%*? -a.***
Contestants argue that the postcard vio­

lates Alaaka election law because it did not 
bear the words “paid for by," as required by 
AS TS^C.OIO?* The State argues that 'the 
postcard satisfies the purpose ol AS
15.56.010 and that its distribution should thus

13. AS 15-56.010UX2) p ro v td j th u  Ta] person 
commits the crime of campaign misconduct in 
the first degree if  the pereon’:

knowingly prints -or publishes an -adveruse- 
roent. billboard, placard, poster, handbill, 
paid-tor television or radio -announcement or 
other communication intended to influence the 
election of a candidate or outcome of a ballot 
propouoon or question without the words 
"paid for by" followed by the name and ad­
dress of the candidate, group or individual 
paying for the advertising or communica­
t io n . . . .

14. The State argues that AS 15.56.010 does not 
apply to the postcard because the postcard docs

333 (Alaska m 3 )

not be considered a "corrupt practice" under 
AS 15.20.640.

Because the postcard was distributed by 
persons other than election officials, Contes­
tants must demonstrate that its distribution 
was a “corrupt practice," not simply “malcon­
duct." AS 15̂ 0.640(1) L (3).

[19) We first consider the significance of 
the omission of the information required by 
AS 15.56.010. This court has held that the 
term “malconduct" as used in AS ,15-20.640 
means a ‘‘significant deviation from statutori­
ly or constitutionally preacribod. norms." 
Hammond u HickeJ. 588.P2d 256.258 (Alas- 
ka 1978) (citing Boucheru Bomhoff, 495 
77 (Alaska 1972)). Although Hammond u 
Hickel involved claims of vfficial malconduct 
rather than third-party corruption, given our 
prior holding that election statutes will be 
liberally construed to uphold the will of the 
electorate, Carr u Thomas. 586 P.2d 622, 626 
n. II (Alaaka 1978), we choose to apply Ham­
mond *s requirement of a significant devia­
tion from statutory norms to all grounds-for 
an election contest under AS 15.20.o40.

T20] in this case. Assuming the language 
of the postcard was “intended to influence 
the election of a candidate,” no significant 
statutory deviation occurred. AS 
la56.010(#)(2). The saortc presumably re­
quires that the postcard bear the words 
“paid Tor by" and the sponsor’s name and 
return address.14 However, the postca-d 
identified its source, and also identified Ote 
Alaaka Federation of Natives (AFN) as a 
supporter'of Candidate Knowles. Thus, the 
apparent purpose of AS 1156.010— to pro­
mote an informed electorate and to allow

not encourage- voting for any particu lar candi- 
date-aod because AS .15.3 6.010 does not app ly to 
mailings from corporations to ihe ir inveatort. J: 

• is  unnecessary for us to address those rwo argu­
ments because we bold that distributing the post­
card in violation of AS *5.56.010 was not a 
"corrupt pracuce" under A3 15.20.540.

Given our resolution of this -issue, we do oot 

find tt necessary to consider whether, in  light of 
M c J n r v r t  v O h i o  Elections C o m m i s s i o n .  —  U.S
 . 115 S.Ct. 1511. 131 L E d J d  426 (1995)
(holding tna: an Ohio statute prohibiting distri­
bution of anonymous campaign literature violat­
ed tne First Amendment). AS 15-56.010 is valid.
No party argues tna: r. ts not.
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voters to evaluate the solicitations they re­
ceive— was substantially met. Cf. Mcsserii v. 
Stale, 626 P.2d 81, 87 (Alaaka 1980) (“Identi- 
fi cation of the source of advertising may be 
required as a means of diaclosuic, so that the 
people will be able to evaluate the arguments 
to which they are being subjected.") (quoting 
First National Bank v. Bellctti 436 U.S. 
765, 792 n. 32, 98 a a  1407, 1424 n. 32, 65 
U3&2d 707 (1978)). •

fa] Since distribution of the postcard did 
not significantly frustrate the purposes of AS
15.56.010, it cannot be said that the deviation 
from that statute was a “corrupt practice :.. 
sufficients change the results of the elec­
tion" for the purposes of AS 15-20.540. Even 
assuming the deviation was sufficient to sup­
port a misdemeanor charge of violating AS
15.56.010. we hold that a technical failure to 
comply stnctly with that statute is not suffi­
cient to invalidate ballots where the purpose 
of the statute has been satisfied See Carr, 
586 P-2d at 625-26 (citing the “well-estab­
lished policy which favors upholding of ejec­
tions when technical errors ... do not affect 
the result of an election." and recognizing 
that courts are reluctant to permit a whole­
sale HiRfranrhiM»maTif. of qualified VOLCTS 
where a reasonable construction of the stat­
ute can avoid such a result). Consequently 
the failure to indicate on the postcard who 
paid for it is not ground for an election 
contest under AS 15.20.540(3) in thu case.

.2. Legality of postcard mailing ■,
[22,23] We must next consider whether 

mailing the postcards was a corrupt practice
■ ■ *

13. The -dissenting -opinion suggrju  .that we. 
mould refuse tn reach this issue, on the theory 
Contestants have not squarely argued tn their 

• bnef that the m a'iiag of -the postcard was a 
corrupt practice under AS 15.56.030(0X2).

Thu court has -discretion to reach an issue 
which has been tnarnoiiaieiy briefed by one par* 
ry. especially wnerr we. the m i l  court, and me 
opposing parry have a ll been adequately notified 
that the maotr  u  at usue on appeal. Ratcliff v. 
S tcun iy  Nat'! Bank. 670 ?Ud 1139. 1141 n. 4 
(Alaska 1933).

Contestants complaint and statement ot points 
.on appeal raue the question ol whether the Doy. 
on poticard violated AS 15.56.030. Contestants 
repeatediv invoke 4 .030; they twice cuote 
j .030UK2) tn theu opening appellate bnef. 
Contestants squares argued tnat in tne context 
of 42 U.S.C. i  1973nc) sa t  postcard offered 
something of value. In their memorandum op-

on the theory that the postcards offered 
Homething of value and were distributed with 
an intent to influence the way voters cast 
their ballota, in violation of AS 15.56.030.u 
In response the State asserts that the draw­
ing cannot have violated AS 1556.030 be­
cause not only was participation in the draw­
ing not contingent on a vote for Candidate 
Knowles, but drawing participants were not 
required to vote at alL The State reasons 
that because it was not necessary to vote to 
enter the drawing, entry in the drawing can­
not be construed as a payment in exchange 
for the participant's vote. The trial court 
held that distributing the poncard “ad not 
constitute a corrupt practice;" and granted 
partial summary judgment -to the State on 
-that issue. •

Insofar as is pertinent here, AS 
1556.030(a)(2) is violated when -a person '“[I] 
offers [2] money or other valuable thing 
[3] to a person [4] with the intent to induce 
the person to vote for or refrain from voting 
for a candidate..

[24] By .prominently mentioning the 
AF N’s endorsement of Candidate Knowles, 
the postcard potentially encouraged -recipi­
ents to vote for a particular candidate. This 
facially non-neutral men lge is evidence of an 
intent to induce person: to vote fora pcrsou 
they might not otherwise have favored This 
non-neutral message distinguishes it from 
the North Slope Borough’6 transportation as­
sistance program. The drawing offer conse-

•  -v. i> . ’«
• . poting the State s crosnnoti&n . for summary 

judgment. Contestants argued that the postcard 
demonstrated an intent to encourage people -to 
vote for a  particular candidate. These are the 
two tssuet cnnca) to determining whether dis­
tributing the postcard was a  corrupt -practice in  

violatiOT-of AS !556.03(XaX2). The'State-pre­
sented its position on i .03CXaX2) in  tu  bnef and 
memoranda before thu cotin and ihe superior 
court

W hile such a relatively oblique discussion of an 

issue might no: always be sufficient, under tne 
cams of thu case we find that Contestants ade­

quately raised the question of whether mailing 
the postcards violated AS )5J6.030(aX2). We 

would oe remiss tn failing to reach this issue 
specially considering that if w r do not persons 
may needlessly violate use statute and itopardsie 
future elections
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qumUy comes closer to offering a thing of to change the results of the election." See
va-ue, a chance to win one thousand dollars, 
to mcourage a vote for a particular candi­
date.*"

We hold that the drawing offer potentially 
violated AS lb*$.030{g)(2), 'because it was 
accompanied by a noD-nritral message. Giv­
en that message and the State’s failure to 
demonstrate that there was no intention to 
induce voters to vote for a particular candi­
date, the trial court could not say as a matter 
of law that the mailing did not violate AS 
15̂ 6.030fB)(2).,T The iasue consequently 
could not be resolved on summary judgment.

3. Effect of postcard on election

We next consider whether the State was 
entitled to summary judgment on the" alter­
native theory that the postcard did not affect 
the outcome of the election. See Wnghi v. 
State 824 P-2d 718, 720 (Alaaka 1992) (hold­
ing that “this court is not bound by the 
reasoning articulated by the trial court and 
can affirm a grant of summary judgment on 
alternative grounds"). The trial court did 
not reach this issue, having held as a matter 
-of law that the postcard did not constitute a 
corrupt practice. W e  conclude that the rec­
ord does mot permit us to upbol j the sum­
mary judgment on this alternative ground.

Assuming the TCC/Doyon/FNA drawing * 
solicitation violated AS 1A56J330, to prevail 
at trial Contestants would have to show that 
the violation was of a magnitude “sufficient

16 .  Although the actual value o f a chance flo wtn 
r>n» ilw u um ) dollars u  p n t f ifia iu  m a l l ,  .de­

pending upon the number of draw ing entrants, 
tne perceived value of the chance to w in  a  one 
thousand dollar drawing may he considerably 
higher in the eves of potential participants. No 
party has argued that a chance to w in one thou­
sand dollars d o e  not constitute an "other valu­
able thing" .inder AS 15 Jb.030(a)(2). Cf. Naron 
v. P ra iz ft. 469 S o ld  S3 (Miss. 19851 (approving 
a candidate s cash drawing offer seat to regis­
tered voters). Given the State s failure to assert 
the existence of a genuine issue of material fact 
in response to Contestants asseram (in (he con­
text ot 42 U.S.C 4 19731(c)) that the postcard 
offered something of value, we find the dissent­
ing words of Chief Justice Patterson tn Nitron 
persuasive:

In  my opinion, the offer of a chance to win
cash tn pursuing the cioten s duty to voi* is

AS 16̂ 0.640(3); Boucher, 495 P-2d at 80.
Contestants moved for summary judg­

ment, and argued in support that mailing the 
postcards to “thousands of individuals is suf­
ficient to permeate the entire election with
misconduct " Contes’ants did not then
or later offer any evidence that the mailing 
affected the outcome of the election.

In opposing Contestants’ motion for sum­
mary judgment and cross-moving for sum­
mary judgment, the State offered evidence 
that fewer voters, and a lower .percentage of 
the registered voters, cast ballots in House 
District 36, the Rural Interior District, in tiie 
1994 general election tiuu. in the 1992 gener­
al election. The State offered the affidavit af 
a State labor economist who affied that “[tlbe 
Alaska "Native population of "House District 
36 includes American "Indians in the Doyon 
Alaaka Native Regional Corporation (ANRC) 
region of the interior, as well as "Eskimos of 
the Calista A N R C  Region."" The economist 
identified other House Districts with other 
regional corporations. The State also of­
fered the affidavit of TCC's general counsel 
"He affied that TCC ia a “consortium of Inte­
rior Native villages and associations, and (is) 
the sponsoring regional organization under 
the Alaska Native Claims Settlement Act" 
for Doyon, whose shareholders and their de­
scendants are Native members of the TCC 
member villages and association - From this 
-evidence, the State argued in sup on of its 
cross-motion that “District 36 incudes the 
"Doyon Tegion of the Interior" and tna: many

little -different tram an offer.to pay cash, tn 
whatever amount, tor a citizen to vote. The 
hop* of w inning something for l in k . If any. 
caih oallay h a i g n a t popular appeal «i ts 
estab dined by tha .row ing  popularity of K ite 
lotteries’fb ' greater tax revenues.

469 SoJtd at 68. There is no genuine dispute 
regarding the value of ’he offer the postcard 
traatxnrard in  this case. We do not find a  neces­
sary to decide here whether an offer of partic­
ipation in  a caah-prue draw ing u  always an offer 
u  an  "other valuable thing" tinder AS 

15-56.030(aX2)

17. Contestants also allege that the postcard vio­

lated 42 L'S.C 4 19731(c) Aa ducuaacd in pan 
A I. su tm . isolation of a federal ekcuca statute tt 
not an independent ground foe an eierooc coa­

ler. under AS 15-20.S-MXJ t.
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of tiie voters partiripaung in the drawing 
voted in District 36. It argued that this 
information established that the drawing did 
not affect the election outcome.

Contestants have produced no evidence 
that the drawing solicitation influenced 
enough votes to mange the outcome of the 
election. They simply assert that if the votes 
of all postcard recipients were awarded to 
Candidate Campbell th** result of the elec­
tion would be changed. Although Contes­
tants asserted in their opening appellate 
brief that the number of voters who received 
postcards can be determined exactly, bo far 
ms the record reveals. Contestants never con­
ducted the discovery’ or analysis necessary’ to 
count the postcard recipients who oted and 
the record permits no inference a >out how 
many postcard re dpieiits or drawing partici­
pants voteu. Contestants candidly stated 
during oral argument before us that the rec­
ord contains no evidence about how many 
people participated in the drawing. No evi­
dence in the record permits an inference that 
the drawing actually affected the ballot cast 
by even one person who received a postcard. 
Likewise, no evidence in the record permits 
an inference about how many, If any, ballots 
were cast for Candidate Knowles or any oth­
er candidate as a result of the postcard maD-

t a f t . . . .
- The Contestants' .failure to produce any 
such evidence, however, is not necessarily 
determinative of this issue, because we must 
here decide whether summary judgment 
should have been granted to the State over 
the Contestants' arguments that there jwcre 
genuine fact disputes about the effect of the 
postcard on the election. .

[25] In accordance with the principles 
now gnrrminp summary judgment in Alaska, 
the State, as the crosa-movut seeking sum­
mary judgment, had the initial burden of 
making a prims fade showing that the post­
card mailing did not offer, the election. See 
Yunoff t American Honda Motor Co. 603 
P2d 386, 389 (Alaska 1990); Bauman tt 
State Div. of Family and Youth Sees. 7(3 
P-2d 1097. 1099 (Alaska 1989) r[TIbe propo­
nent of a summary judgment motion has the 
initial burden of establishing the absence of 
genuine usues of material fact and his or her

right to judgment as a matter of law."). See 
also Alaaka ILCiv.P. 56.

[26] The facts submitted by the State in 
support of its cross-motion were relevant, 
and would, if unexplained and unrebutted, 
tend to support an inference the mailing did 
not increase the-voter turnout, and therefore 
did not affcr. the-election results. Nonethe­
less, the factt produced by the State did not 
amount to a prima fade showing that the 
alleged violation did not affect the election 
outcome. Simply showing that fewer Dis­
trict 36 voters participated in the general 
election in 1994 than in 1992 was insufficient 
because the State offered no evidence that 
turnouts in the two elections could be com­
pared directly or that no other, independent 
areumstances may have depressed the Dis­
trict 36 turnout .in 1994 or increased it In 
1992. It offered no evidence about how 
many Doyon shareholders were registered 
voters hi District "36, or how many Doyon 
shareholders voted in either election in that 
or any other uistnd. Furthermore,-the fig­
ures offered by the State indicated that the 
percentage of District 36 registered voter-, 
who voted in 1992.was lower than the state­
wide average that year, but that the percent­
age turnout there in 1994 was higher than 
the 1994 statewide average, a phenomenon 
that jnay undercut the State's assertion that 
‘the postcard did not influence the turnout in 
that district The State's own evidence : id 
not require a conclusion that the postcard cid 
not influence the election outcome. ""

• V *
Moreover, the State’s showing was not un­

rebutted. Contestants offered an affidavit 
executed by a person identified on Contes­
tants' -witness list as .an expert in Alaska 
elections. He affied that the 1994 voter 
turnout should be compared to the turnout in 
1990, since both were non-presdenciaJ elec­
tion years. That opinion was sufficient to 
cast into doubt any direct comparison of vot­
er participation in 1992 and 1994.

In a statement of genuine issues. Conto- 
tants asserted that mailing the postcards was 
a "corrupt practice" and that “corrupt prac­
tices" of TCC. FN'A. and Doyon “injected 
extensive buu into the results of the 199; 
governors [sic] election." They asserted the
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cash drawing unreduced sufficient corrupt 
practices into the election through extensive 
bias that “it could and probably would 
change the result of the election if eliminat­
ed." They ai*'' asserted that the corrupt 
practices “have introduced extensive bias into 
the 1994 governors [sic] election that re­
quires a new election'for the governor of 
Alaska." - ■ -

W e  have stated that “every reasonable 
presumption will be indulged in favur of the 
vaMty of an election." Turkingionv.City 
of KachemaJc, 380 P.2d 593, 595' fAlaaka

which no longer justified the cost of sending 
election workers to Prudhoo Bay and renting 
space to operate the absentee voting station. 
The Stato requested preclearancc from the 
United States Department of Justice Civil 
Rights Division before it closed the absentee 
voting station. The Department of Justice 
replied that it had no objections to the clo­
sure. The State notified the oil extraction 
employers in the area that the station would 
be dosed and trained these employers to 
assist voters in registemg and distributing 
absentee ballot applications.

1963). See alto Hammond 588 PJJd. at 260 v  -j , . .. * . „ , ,
, L. . , . , The day before the November 8 election,
(although malconduct may l*./c impeaches ri_ - _   ™
integrity of dec urn. process and placed true
outcome “in doubt;" malconduct not sufficient 
grounds for new dection wnere more- con­
crete standards do not indica c that the votes 
affected are sufficient to change the-result of 
the dection); Boucher, .'495 PUd at 86 n. 20 
(Tne presumption of validity given to dec- 
tions and the diffidence with which the court 
attacks the esults thereof places a heavy 
burden on the trial judge."); Dale v. Greater 
Anchorage Area Borough 4G9 P.2d 790, 792 
(Alaaka 1968) (dection contestant must 
strictly observe contest procedures because 
public policy demands that dection results 
have stability and finality).

Given our eonduaion that it was error to 
grant summary judgment to the State on the 
issue of whether the postcard violated AS 
15-56.030. we could affirm this portion of the 
summary judgment only if we could conclude 
that the State made out a pnma faae show­
ing that any violation was not of sufficient 
magnitude to afTect the dection result Be­
cause the State, as the movant did not make 
that showing, it did not establish that it was 
entitled to judgment as a matter ot law and 
did no: establish the' absence of any genuine 
issue of material fact It was not entitled to 
summary judgment on this' issue, and wc 
cannot affirm tiie judgment on this alterna­
tive ground on the basis of the record before 
us.

C. prudhot Bay Abtenlee Voting Station
The State decided in .August 1994 to dose 

the Prudhoe Bay absentee voting station, 
citing a decrease tn transient population

the Director, of Elections decided to open the 
Prudhoe Bay absentee voting station afUr 
receiving several phone calls requesting ths: 
itbe-opened. The Director of Elections sei.. 
two dection workers to the voting station ou 
election day. .The Division originally intend­
ed that the voting station would, operate on 
November 8 until 5r00 pam, but at 4:30 p m., 
after consulting with the Division of Elec­
tions,-the un-mte dection workers decided to 
extend the voting station s hours until 8.-00 
p m  to accommodate voters who had been 
waiting in a two to three hour waiting line. 
Appraxmnatdy seventy-five people voted at 
the voting station between 5:00 pm. and 8:00 
pm. and the wait was reduced significantly 
by :30 p m  A  total of 308 people vot d at 
the sution.

Contestants argue that the Division of 
Elections’ last minute decision to onen the 
station "created a two to three hour waiting 
period," raising a question of “how many 
Prudhoe Bay workers wanted to vote but did 
not vote or could not vote due to. the unrea­
sonable wait imposed by the State." Contes­
tants offer no evidence that voters could not 
vote because of the long wait, but do provide 
affidavits of two Prudhoe Bay workers who 
affied that they did not vote because they 
were unwilling to endure the hours-long wait­
ing period. The State argues that the Di­
rector of Elections is given the authority to 
designate and superris-j voting stations and 
that the Director property exercised this dis­
cretion both in deriding to close the ’'rndhoe 
Bay station and in directing the stanons 
operation on election day.
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[27] W e  have never held that an "unrea­
sonable" wai' at an absentee voting station, 
in itself, can be considered election malcon­
duct. Nor do Contestants cite any cases to 
support this proposition. Moreover, at dees 
not appear that the wait at the absents' 
voting station resulted from a lack of training 
or from the fact that the Director of Elec­
tions’ decision to reopen the absentee voting 
station was made nt the "last minute," or 
that lt was otherwise “unreasonable.”

The Director of Elections was not required 
to reopen the absentee voting station at Pru­
dhoe Bay. AS lŜ O.Oififb).11 As noted 
above, the State had decided to close the 
Prudhoe Bay-voting station before the Au­
gust primary and had trained Prudhoe Bay 
employers to assist voters in registering and 
distributing absentee ballot applications. 
The affidavit of Mark Humphrey, submitted 
by Contestants, provides evidence that voters 
at PrudhoelBay were aware that the Director 
of Elections had previously decided not'to 
operate the Prudhoe Bay absentee voting 
station. Contestants do not allege that .any 
voter-was unable to-obtain, complete, or re­
turn absentee ballots by mail before the elec­
tion. The State made considerable efforts to 
insure that Prudhoe Bay voters were aware 
well before election day that they would need 
to vote by mail.

• The State offer ridenee that decisions 
of the Division of Elections to reverse its 
original course ;. .d open the absentee voting 
station, and* then to extend the station's 
hours, were made in good faith and were 
intended to are-' imodate. and in fact olid 
accommodate, voters “who would not have" 
been able to vote because they had failed'to 
return absentee ballots by mail. AS 
15.20.081. Contestants have offered no Tacts 
creating a genuine fact dispute about those 
matters. •-

Furthermore, although the decision to 
open tiie station was made only the day 
before the election. Contestants do not allege 
that an earlier decision would have alleviated

18. AS 15.20.045(1) provides
The director ava> uesi piate bv refutation 
adopted unarr the Administrative Procedure 
Acs (AS 44.62) locations ai which aosentee 
voons stations w ill be operated on election d iv  
ana on other dates and at notes to be oetigiut-

the wait on election day. Nor is there any 
evidence that the election workers were inad­
equately trained or unable to perform their 
duties. To the contrary, one of the employ­
ers which had requested that the absentee 
•voting station be opened wrote to the Divi­
sion of Elections commending the election 
workers. The letter noted the hard work of 
the Division staff, and thanked the Division 
for setting up the voting station on such 
short notice. The employer stated that “ev­
eryone J spoke with was happy they were 
able-to vote."

In the context of an absentee voting sta­
tion and under the facts presented by both 
•parties, the good-faith operation of the Pru­
dhoe Bay station is not malconduct even 

. though voters had a long wait. S e e  M a i n -  

■mond v. i. c k e l  588 P.2d at 259 (“evidence of 
an election official's good faith may preclude 
a finding of malconduct under certain circum­
stances") (citing TurinngUm, 380 P.2d at 
595).

IV. C O N C L U S I O N  ‘ **•

W e  bold that the Borough's transportation 
assistance program did not violate AS 
15.56.030(a)(2). W c  further hold that it was 
error to grant summary judgment to the 
State on Contestants' claim that the distribu­
tion of the postcard to Doyon share! -lders 
was a’ corrupt practice under Alaska's elec­
tion Laws. W c  decline to affirm the summary 
judgment-on that ctaim on-an alternative 
theory that the postcard did not alter the 
outcome of Ihe election since the State failed 
-to meet its burden of proof on this issue. 
Finally, we hold that the State's operation of 
the "Prudhoe Bay voting station did not con­
stitute election malconduct.

W e  consequently REVERSE that portion 
of the summary judgment dismissing Contes­
tants' claim regarding the postcard cent to 
Doyon shareholders. This issue is remanded 
for further proceedings not inconsistent with 
this opinion. We AFFIRM that ponion of

cd by the director The director shall supply 
absentee voting nations with ballots for all 
eiecnoa districts in Uie nate and shall desig- 
naie absentee voting officials 10 serve at absen­
tee voting saunas
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the nummary judgment, dismissing all other never do— it only does so as p j{ its larger
claims asserted by Contestants. argument that the postcard mailing did not

violate the “corrupt practice" provision of AS 
COMPTON, Justice, dissenting in pan. 16.20.&KX3). Furthermore, the focus of the

I dissent fron. section IILB.2 of the court’s waiver rule is on whether the proponent of a
opinion. In that section 'the court reverses point has raised and adequately briefed it
the trial court’s grant of summary judgment The State s reference to AS 16.56.030(a)(2)
in the State's favor on the issue of whether did not relieve Contestants of their responsi-
the TCC/Doyon/AFN postcard mailing violaU bflicy under the waiver rule to raise and bnef
ed AS 15.56.030(a)(2), even though Contes- the purported violation of that provision if
tants never argued this issue on appeal. I 
would bold that the issue of whether the 
postcard mailing violated AS 15.56.030(a)(2) 
should not be considered, because Contes­
tants failed to raise it r

In their brief. Contestants assert generally 
that "“[tjhe j.: ailing [of the postcard] itself 
constitutes federal criminal violations under 
18 U.S.C. section 597, [and] 42 U.S.C. section 
1973i(c). Additionally, it is a corrupt practice 
as defined in AS. 15.20.540. A_S. 15.56.010, 
and AS. 15-56.030." Contestants then assert 
specifically a violation of AS 15.56.010, which 
requires the words “paid for by" on any 
communication intended to influence an elec­
tion. Following this. Contestants focus en­
tirely on 42 U.S.C. } 19731(c), the-wnalled 
federal “cash for vote" prohibition. The}' 
cite federal cares -and Federal Prosecution of 
Election Offenses (5th ed. 1988), which ana­
lyzes section 19731(c).

C'ciestantz never assert that the cash ' 
tirar- mg announced tn the postcard violates 
AS .556.03O(i)(2j, nor do they assert that 
the alleged federal law violation is a violation 
cf AS 1556.030(a)(2). Their general asser­
tion. offered without elaboration, that “[t]he 
mailing ... is a corrupt practice as-defined in 
... AS. 15.56.03C" is the sum total of their 
argument on thu issue Wc require more 
than this under the wine rule See. eg, 
Wtrum <£- Cash Architects v. Cask. 837 V2A 
692. 713-14 (Alaaka 1992) (“Where a point is 
not given more than a cursory statement in 
the argument portion of a bnef. the point will 
not be considered on appeal ").

Tne court notes, as one justification for 
addressing the purported violation of AS 
1556.030UX2), that the State “presented its 
position" on the issue Op. at n. 15. While it 
is true that tn its argument the State ates to 
AS 15.56.03O(a M2— some thing Contestants

they wished the court to consider it.

• The other justification the court offers for 
addressing the AS 15.56.03o(a)(2) issue is 
that, by doing so. it may prevent persons 
from “needlessly violating] the statute ann 
jeopardising] future elections." Op. at n. 15. 
Yet, on the "two issues critical to determin­
ing whether distributing the postcard was a 
corrupt practice." itL. the court (1) declines 
to decide whether a cash-prize drawing is
* rays an offer of a “valuable thing;" and (2) 
remands the case ifor a determination of 
whether A F N  intended to influence voters to 
vote for a particular candidate. Op. at 569- 
70 and n. 16. The com. announces no new 
principle of law. ncr does it resolve any of 
the key legal issues arising under AS 
1556.030(b)(2); it simply holds that the tnal 
court erred in granting summary judgment 
in the State's favor on the AS 15.56.030(a)(2) 
issue. Tne court therefore does not aecom-
‘plish what it sets out to do: In the future, a 
part}' contemplating a caah-pnze drawing 
scheme will still not -know whether such a 
scheme is m permitted under AS 
1556.030(1)̂ ), and may therefore “needless­
ly violate the statute."

I..might be persuaded that a "public inter­
est" exception 10 'tiie waiver rule should be 
adopted, ■wererthe court to propose one. It 
may well be that litigants should not be 
deprived of review of issues relating to 
strong public poiiey. affecting the ctizeni of 
the state as a whole, simply because the 
issues have not been adequately raised by 
counsel On the other lund. in th- case the 
court has embraced once again the rule that 
"every reasonable presumption will be in­
dulged in favor of the validity of an election." 
citing Turnngton ti City of KacnemoK 380 
P2d 593, 595 (Alaska 1963). If we are to 
indulge ever}’ reasonable presumption m  fa-
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vor of the validity’ of the election, the failure 
of the Contestants to raise the AS 
15.56.030(a)(2) issue must constitute a waiver 
of that issue. • • •

The court'* resolution of the AS 
1556.030(a)(2) issue is troublesome for rea­
sons other than that it cannot be said fairly 
that the issue was raised by Contestants. 
First, the court provides virtually no guid­
ance to the superior court on how to address 
the issue on remand. For example, the court 
does not declare whether the intent to indu<*- 
is lo be determined by applying an objective 
or a subjective standard.

Second, the court-bolds that "there is no 
genuine dispute regarding the value of the 
offer the postcards transmitted in this casr * 
Oi at n. 16. without any evidence in t f 
nvsrd that the cash drawing at-issue is a 
valuable thing to the target voting group. 
The court rests its noldrng on the aisumptlon 
that "falthough the acuial value of a chance 
to win one thousand dollars is potentially 
amah, depending upon the number of draw­
ing entrants the perceived value of the 
chance to w m  a one thousand dollar drawing 
may be considerably higner in the eyes of 
potential parQcpanu.’ I d  In deciding pre­
vious election contests, -we have relied on 
expert testimony or other evidence.* rather 
thar mere conjecture, to determine-whether 
e1 ct on laws were vioiiMd. See. eg, Bouch­
er u Eomhoff. 496 P.2d 77. 81 (Alaska 1972) 
(voidmgwote on constitutional convention ref­
erendum: deoxion baaed in part on expert 
tectunony that the misleading ballet, lan­
guage biased -voters). Today the tour 
strays from this practice, and bases its bold- 
tog tiuu the drawing offered a valuable thing 
on nothing more than its own aenae of wiiat 
me drawing parac.r>anu may nsve perceived.

After holding that thcr ear be no genuine 
disnute that the caah drawing in the present 
case m  an offer of a valuable thing, the 
court sutes. as previously noted that it need 
sot decide whether a caah drawing is oiuoyi 
an offer of a valuable thing Op at r- 16. If 
the court ts not prepared to say that a cash 
drawing is ahravi as offer of a valuable 
thing, how can a ay. without supporting 
evidence, that the cast, drawing is this ease 
is an offer oi a valuable thing? If a <•**»

drawing is not alway: an offer of a valuable 
thing, then the question must be factual. If 
so, its resolution ahould be left to the tna] 
court.

i
This is the mischief played when courts 

take it upon themachres to address issues to 
which the litigants have paid scant, if any, 
attention. When there are no criteria to 
guide a court in addressing an issue not 
raised by the litigants, "the decision whether 
a litigant gets a new trial becomes wholly 
arbitrary." Clark jt Greater Anchorage 
Inc.. 780 P.2d 1031. 1039 (Alaaka 1989) 
(Compton. J., dissenting in part).

Contestants have not raised a claim tiiat 
the postcard mailing violated AS 
1556.030(a)(2). Thor sweeping assertion 
that the mailing constituted a corrupt prac­
tice under AS 1556.030 does not ever ad­
dress subsection (a)(2). They have failed 
utterly to argue that the cash drawing was 
“money or fan to thcr valuable thing" offered 
“with the intent to induce the [voter] to vote 
for or refrain from voting for a candidate." 
Because they have failed to argue this point, 
the court should no; consider it. 1 -would 
affirm the judgment of the superior court.


