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9-GS2020\C.2
Bannister

3/26/96

A M E N D M E N T

T O : C S S B  2 7 5 ( ) , version ” C " dated 3 /25 /96

1 Page 7 , fo llo w in g  line 2 :
2  Inse rt a new b ill section to read:
3 ” *  Sec . 15 . A S  3 6 .3 0  is amended by adding a new section to read:
4  See. 3 6 .3 0 .1 7 5 . P R O H IB IT IO N  A G A IN S T  A S S IG N M E N T . A person who
5 is aw arded a contract under A S 3 6 .3 0 .1 7 0  and who rece ived an A la sk a  b idder
6  pre fe rence under A S  3 6 .3 0 .1 7 0  o r  a preference under A S 3 6 .3 0 .1 7 0 (e )  o r  ( 0  fo r  the
7 contract m ay not ass'gn the contract to another person.''

8  R enum be r the fo llow in g  b i ll sections accord ing ly .

9  Page 17, lin e  2 9 :
10 D e le te  "sees. 5 3  - 5 5 ”
1 1 Inse rt "sees. 5 4  - 5 6 "

12 Page 18, lin e  1 1:
13 D e le te  " 1 5 . 19 . 2 4  - 2 5 . 2 7  - 29 . 41 - 4 3 . 4 5 . 4 7 (a ) . and 4 8  - 5 1 "
14 In se rt ” 16 . 2 0 . 2 5  - 2 6 . 2 8  - 3 0 . 4 2  - 4 4 . 4 6 . 4 8 (a ) , and 4 9  - 5 2 “

15 Page 18. line  13:
16 D e le te  " 1 6  • 18. 2 0  • 2 3 . 2 6 . 3 0 . 3 1 . 33  - 4 0 . 4 4 . and 4 * '(b )“
17 Inse rt " 1 5 . 17 -  19. 21 • 2 4 . 2 7 . 3 1 . 3 2 . 34  - 4 1 . 4 5 . and 4 8 (b )"

18 Page 18, lin e  15:
19 D e le te  " 3 2 “
20 Insen  "33”
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1 Page 18. lin e  16:
2  D e le te  "4 6 "
3 In se rt "4 7 "

9-GS2020\C.2
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Bannister

3/26/96

A M R N D M E N T

T O : C S S B  2 7 5 ( ), vc rs itn  "C " dated 3 /2 5 /9 6

! Page 13, fo llow in g  line 4 :
2  Insert a new b ill section to read:
3 " •  Sec . 3 0 . A S 3 6 .3 0  is amended by adding a new section to read:
4  Sec. 3 6 .3 0 .3 4 5 . P R O H IB IT IO N  A G A IN S T  B ID  O R  O F F E R  S H O P P IN G .
5  A fte r the dead line fo r  subm itting com petitive sealed bids under A S  3 6 .3 0 .1 0 0  -
6  3 6 .3 0 .1 9 0 , an agency may not contact o r  negotiate with a b idder w ho is not the low
7 bidder o r apparent Ij w  bidder in o rde r to change the price o r  o ther terms o f  a bid that
8 is not the low  bid o r  apparent low  bid . A fte r the dead line fo r  subm itting com petitive
9  scaled p roposa ls under AS 3 6 .3 0 .2 0 0  * 3 6 .3 0 .2 7 0 , an agency m ay not negotiate with

10 an o f fe ro r  to  change the terms o f  the o f fe ro r ’ s proposal until the agency has awarded
11 the contract to an o f f e r o r . '

12 R enum ber the fo llow in g  b i l l sections accord ing ly .

13 Page 17 , lin e  2 9 :
14 D e le te  "sees. 53  - 5 5 "
15 Inse rt "sees. 54  - 5 6 "

16 Page 18. lin e  1 1:
17 D e le te  "4 1 - 4 3 . 4 5 . 4 7 (a ) .  and 4 8  - 5 1"
18 Insert " 4 2  - 4 4 . 4 6 . 4 8 (a ) .  and 4 9  - 5 2 ”

19 Page 18. lin e  13:
2 0  D e le te  33  - 4 0 . 4 4 . and 4 7 (b )"
21 Inse rt "3 2 . 3 4  - 4 1 , 4 5 .  and 4 8 (b )"
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1 Page 18, line 15:
2  D e le te  " 3 2 "
3 Insert "33"

4 Page 18, line 16:

5 D e le te  "4 6 "
6 Insert "47"
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1 Page 16. line 29. before "[BY LAW].":

2 Insert However, if an agency solicits through the general services

3 administration or from federal supnlv schedules of the general services administration.

4 and if the solicitation is made to persons who are located out of this state, the agencv

5 shall use competitive sealed bidding or competitive sealed proposals under AS 36.30.10fl

6 - 36.30.270 for the procurement"

9 -G S 2 0 2 0 \ C .4

Bannister
3/26/96

A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR SHARP

TO: CSSB 275( ). version "C" dated 3/25/96

• I*
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4 LE G A L SERV ICES

(9 0 7 ) 4 0 5 -3 0 0 7  or 4 0 5 -2 4 5 0  
FAX (9 0 7 ) 4 0 5 -2 0 2 9  
Mail S lop  3101

DIVISION O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L EG IS LA T IV E  A FFA IR S  A G E N C Y  

S T A T E  O F  A LA SK A
130 S e w a rd  Street. Su ite  409

Ju n ea u , A laska  99801-2105

M E M O R A N D U M March 25, 1996

SUBJECT: Draft CSSB 27 5( ) on state procurement 

(Work Order No. 9-GS2020\C)

TO: Senator Randy Phillips 

Attn: Jerry Bumett

F R O M : Theresa Bannister 

Legislative Counsel

This memo accompanies the bill draft described above.

1. Certain stylistic changes have been made to SB 275 for this draft in order to comply with 

the legislature’s drafting style. If you would like details on these changes, please advise.

2. The amendment of A S  36.30.030 raises an issue with regard to the separation of powers 

because the legislative branch is imposing a procurement obligation on the judicial branch. 

The Alaska Constitution provides for the separation or powers between the legislative, 

judicial, and executive branches of the government. Bradner v. Hammond. 553 P.2d 1 

(Alaska 1976). The doctrine precludes one branch from intruding into the functions of 

another branch.

3. The language establishing the content and due date of the first lease extension report 

under A S  36.30.083 (Lease E' tensions Authorized) has been moved to the end of the bill 

because it is temporary law.

4. In the section amending AS 36.30.170(b)(c), the Alaska bidder definition is changed to 

limit it to persons who have maintained and staffed a particular place of business in the state 

for six months that deals in the supplies, services, or construction of the general nature 

solicited by the agency.

Please note that although u state agency is given some leeway to prefer its own residents, the 

new language may raise constitutional issues when it imposes the six months' requirement. 

It raises a state equal protection issue because it discriminates against other state residents 

with a shorter residency. Although the federal equal protection test is fairly relaxed in a 

situation ’ kc this, the provision may also raise an equal protection issue under the federal 

constitution if the basic rationale for the six months' requirement is economic protectionism.



The r iovision may also raise a privileges and immunities issue under the federal constitution 

it. ' practical application is too broad and the nature of the right involved is considered a 

fundamental right. If the provision fails under the federJ equal protection clause or the 

privileges and immunities provision, the recent state constitutional amendment (art. I, sec. 

23 allowing a state resident preference) may not protect the provision because the 

amenumcnt only allows the preference to the extent allowed by federal law. The provision 

raises a freedom of interstate travel issue under the federal constitution because it 

discriminates against those persons who have moved to the state less than six months before 

the date of the bid. These problems exist with the current statutory language as well.

5. In see. A S  36.30.550 the language was adjusted somewhat so that the coverage is 

consistent with A S  36.30.560. If the intent was to change the coverage, AS 36.30.555, 

36.30.560, and related sections can be adjusted to be consistent with vour intent in 

AS 36.30.550.

6. In see. 36.30.565(a) please examine the language to make sure it is what you intended.

7. In AS 36.30.850(b)(23), the language was rewritten. Please examine to make sure it is 

what you intended.

8. In AS 36.30.850(b)(34), the language was rewritten. Please examine to make sure it is 

what you intended.

9. In AS 36.30.910, it would be better, at least for clarity, to include, instead of a general 

reference to a federal law. the specific requirements that an agency is to follow. If you would 

like to establish these in statute, please advise, so that we can work out just what provisions 
you want to include.

10. The new provisions amending AS 24.55.275, AS 36.30.015, AS 36.30.020, and 

36.30.030 have been included in the section making them effective September 30. 1996. Is 

this what you want?

I f  I may be o f  further assistance, please advise.

TLB :p l:k Ib
96-090.pIm

Senator Randy Phillips
March 25, 1996
Page 2
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CS F O R  S E N A T E  BILL NO. 275( )

IN T H E  LEGISLATURE O F  T H E  STATE OF A L A S K A  

NINETEENTH LEGISLATURE - S E C O N D  SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A  BILL

F O R  A N  A C T  E N T ITLED

"An Act relating to state procurement practices and procedures; and providing

fo r an effective date."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

4 * Section 1. AS 24.55.275 is amended to read:

5 Sec. 24.55.275. C O N T R A C T  PROCEDURES. The ombudsman shall adopt

6 by rcgulau jn procedures consistent with AS 36.30 to be followed by the office of the

7 ombudsman in contracting for services. However, the procedure for requests for

8 proposals docs not apply to contracts for investigations under AS 24.55.100. and the
9 office o f the ombudsman shall comply with AS.36t3QrL?.(KhJ.
10 • Sec. 2. AS 36.30.015(e) is amended to read:

11 (e) The board of directors of the Alaska Railroad Corporation and the board

12 of directors of me Alaska Aerospace Development Corporation shall adopt procedures

13 to govern the procurement of supplies, crviccs. professional services, and construction.

14 The procedures must be substantially equivalent to the procedures prescribed in this

-I- CSSB 275< >
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chapter and in regulations adopted under this chapter. Notwithstanding the other 

provisions of this subsection, the Alaska Railroad Corporation and the Alaska 

Aerospace Development Corporation shall comniv with AS j6.30.170(h).

* Sec. 3. AS 36.30.015(0 is amended to read:

(0 The board of directors of the Alaska Housing Finance Corporation, 

notwithstanding AS 18.56.088, shall adopt regulations under AS 44.62 (Administrative 

Procedure Act) and the board of trustees of the Alaska State Pension Investment Board 

shall adopt regulations under AS 37.10.240 to govern the procurement of supplies, 

services, professional services, and construction for the respective public corporation 

and board. The regulations must [(!)) reflect competitive bidding principles and 

provide vendors reasonable and equitable opportunities to participate in the 

procurement process (;] and must [(2)] include procurement methods to meet 

emergency and extraordinary circumstances. Notwithstanding the other provisions 

of this subsection, the Alaska Housing Finance Corporation and the Alaska State 

Pension Investment Board shall comniv with AS 36.30.170(b).

* See. 4. AS 36 30.015(h) is amended to read:

(h) The board of directors of the Alaska Seafood Marketing Institute shall 

adopt procedures to govern the procurement of supplies, services, and professional 

services. The procedures must be similar to the procedures prescribed in this chapter 

and in regulations adopted under this chapter, except that the Alaska Seafood 

Marketing Institute shall comply with AS 36.30.170(h).

* Sec. 3. AS 36.30.020 is amended to read:

Sec. 36.30.020. LEGISLATURE. The Legislative Council shall adopt and 

publish procedures to govern the procurement of supplies, services, professional 

services, and construction by the legislative branch. The procedures must be bxsed on 

the competitive principles consistent with this chapter and must be adapted to the 

special needs of the legislative branch as determined by the Legislative Council. The 

procedures must be consistent with the provisions of AS 36.30.080(c) - (c) and 

36.30.085. Notwithstanding the other provisions of this section..the.legislative 

agencies subject to the legislative council Yj-egulations shall .comnl*_with 

AS 36.30.170(h).

WORK DRAFT WORK DRAFT WORK DRAFT
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* Sec. 6. AS 36.30.030 is amended to read:

See. 36.30.030. C O U R T  SYSTEM. The administrative director of courts shall 

adopt and publish procedures to govern the procurement of supplies, services, 

professional services, and construction by the judicial branch. The procedures must 

be based on the competitive principles consistent with this chapter and must be adapted 

to the special needs of the judicial branch as determined by the administrative director 

of courts. 'Hie procedures must be consistent with the provisions of AS 36.30.080(c) -

(c) and 36.30.085. Notwithstanding the other provisions of this section, the judicial 

branch shall comniv with AS 36.30.170(h).

* Sec. 7. AS 36.30.040(b)(4) is amerded to read:

(4) conditions and procedures for the use of source selection methods 

authorized by this chapter, including single (SOLE] source procurements, emergency 

procurements, and small procurements;

* Sec. 8. AS 36.30.040(b)(15) is amended to read:

(15) a bidder's or offeror’s duties under Inis chapter [AS 36.30.115 

A N D  36.30.210]; and

* Sec. 9. AS 36.30.050(a) is amended to read:

(a) Except for persons debarred or suspended under AS 36.30.635 -

36.30.655. the (THE] commissioner shall establish and maintain current lists of 

persons who desire to provide supplies, services, professional services, or construction 

services to the state.

* Sec. 10. AS. 36.30.080 is amended by adding a new subsection to read:

(0  When the department is acquiring leased space of 3.000 square feet or less, 

the department may procure the leased space using the procedures for small 

procurements under AS 36.30.320.

* Sec. 11. AS 36.30 is amended by adding a new- section to read:

Sec. 36.30.083. LEASE EXTENSIONS AUTHORIZED, (a) Notwithstanding 

any other provision of this chapter, the department, the legislative council, or the court 

system may extend, for up to a maximum extension of 10 years, a real property lease 

that is entered into under this chapter, including procedures and regulations adopted 

under AS 36.30.020 and 36.30.030, if a minimum cost savings of

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (1) 10 percent can be achieved on the rent due under the lease; or

2 (2) five percent can be achieved on the rent due under the lease and the

3 lessor agrees to make modifications of the leased real property to bring the real

4 property into compliance with the requirements of 42 U.S.C. 12101 - 12213

5 (Americans with Disabilities Act of 1990).

6 (b) The cost savings under (a) of this section shall be calculated on the

7 remaining term of the lease and any renewals, including extensions allowed under (a)

8 of this section.

9 (c) The department and the Legislative Affairs Agency shall submit

10 individually an annual report to the Legislative Budget and Audit Committee detailing

11 the leases extended and the cost savings achieved by the entity under (a) or (b) of this

12 section during the previous fiscal year. The report is due August 31 of each year.

13 * Sec. 12. AS 36.30.115 is amended to read:

14 See. 36.30.115. S U B C O N T R A C T O R S  F O R  C O N S T R U C T I O N

15 C O N T R A C T S , (a) Wi»hin five working days after the identification of the apparent

16 low bidder for a construction contract, the apparent low bidder shall submit a list of
17 the subcontractors the bidder proposes to use in the performance of the construction

18 contract. The list must include the name and location of the place of business for each

19 subcontractor, [AND] evidence of each (THE) subcontractor’s valid Alaska business

20 license, and (. A  BIDDER FOR A  C O N S T R U C T I O N  C O N T R A C T  S H A L L  A L S O

21 SUBMIT] evidence of each subcontractor's registration under AS 08.18. If a

22 subcontractor on the list did not have a valid Alaska business license and a valid

23 certificate of registration under AS 08.18 at the time the bid was opened, the bidder

24 may not use the subcontractor in the performance of the contract, and shall replace the

25 subcontractor with a subcontractor who had a valid Alaska business license and a valid

26 certificate of registration under AS 08.18 at the time the bid was opened.

27 (b) The apparent low [A] bidder for a construction contract may replace

28 a listed subcontractor if the subcontractor

29 (I) fails to comply with AS 08.18;

30 (2) files for b. kniptcy or becomes insolvent;

31 (3) fails to execute a contract with the bidder involving performance

WORK IttAFT WORK DRAFT WORK DRAFT
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of the work for which the subcontractor was listed and the bidder acted in good faith;

(4) fails to obtain bonding;

(5) fails to obtain insurance acceptable to the state;

(6) fails to perform the contract with the bidder involving work for 

which the subcontractor was listed;

(7) must be substituted in order for the prime contractor to satisfy 

required state and federal affirmative action requirements;

(8) refuses to agree or abide with the bidder’s labor agreement; or

(9) is determined by the procurement officer not to be a responsible

subcontractor.

(c) If a bidder for a construction contract fails to list a subcontractor or lists 

more than one subcontractor for the same portion of work and the value of that work 

is in excess of half of one percent of the total bid, the bidder shall be considered to 

have agreed to perform that portion of work without the use of a subcontractor and to 

have represented the bidder to be qualified to perform that work.

(d) A  bidder for a construction contract who attempts to circumvent the 

requirements of this section by listing as a subcontractor another contractor who. in 

turn, sublets the majority of the work required under the contract violates this section.

(c) If a construction contract is awarded to a bidder who violates this section, 

the procurement (PURCHASING) officer may

(1) cancel the contract; or

(2) after notice and a hearing, assess a penalty on the bidder in an 

amount that docs not exceed 10 percent of the value of the subcontract at issue.

• See. 13. AS 36.30.130(a) is amended to read:

(a) The procurement officer shall give adequate public notice of the invitation 

to bid at least 21 days before the date for the opening of bids. If the procurement 

officer determines (A D E T E R M I N A T I O N  IS M A D E )  in wnting that a shorter notice 

period is advantageous (NECESSARY) for a particular bid and attenuate 

competition is anticipated, the 2 1-day period may be shortened. (THE 

D E T E R M  [NATION S H A L L  BE M A D E  B Y  T H E  C H E F  P R O C U R E M E N T  OFFICER 

F O R  BIDS F O R  SUPPLIES. SERVICES. O R  PROFESSIONAL SERVICES T H E

WORK DRAFT WORK DRAFT WORK DRAFT
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D E T E R M I N A T I O N  S H A L L  BE M A D E  B Y  T H E  C O M M I S S I O N E R  O F  

T R A N S P O R T A T I O N  A N D  PUBLIC FACILITIES F O R  BIDS FOR 

C O N S T R U C T I O N  O R  ACQUISITION O F  PROPERTY FOR T H E  STATE 

E Q U I P M E N T  FLEET.] Notice shall be published in the Alaska Administrative 

Journal. The time and manner of notice must be in accordance with regulations 

adopted by the commissioner of administra’ion. When practicable, notice may include

(1) publication in a newspaper calculated to reach prospective bidders 

locate.1, in the state;

(2) notices posted in public places within the area where the work is 

to be performed or the material furnished; and

(3) notices mailed to all active prospective contractors on the 

appropriate list maintained under AS 36.30.050

(A) if the contractors arc located in the state;

(B) upon request, if the contractors arc not located in the state.

• Sec. 14. AS 36.30.170(b) is ..mended to read;

(b) The procurement officer shall award a contract based on solicited bids to 

the lowest responsive and responsible bidder after an Alaska bidder preference of five 

percent, an Alaska products preference as described in AS 36.30.322 - 36.30.338. and 

a recycled products preference under AS 36.30.339 have been applied. In this 

subsection. "Alaska bidder" means a person who

(1) holds a cuncnt Alaska business license;

(2) submits a bid for goods, services, or construction under the name 

as appearing on the person's current Alaska business license;

(3) has maintained, for a period of six months Immediately before 

the date of the hid, a place of business within the state that deals in the supplies, 

services, or construction of the general nature solicited by the aEgncvjmdJhaLis 

staffed by the bidder or an employee of the bidder (FOR A  PERIOD O F  SIX 

M O N T H S  I M M E D I A T E L Y  PRECEDING T H E  D A T E  O F  T H E  BID];

(4) is incorporated or qualified to do business under the laws of the 

state, is a sole proprietorship and the proprietor is a resident of the state, or is a 

partnership and all partners arc residents of the state: and

WORK DRAFT WORK DRAFT WORK DRAFT
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(5) if a joint venture, is composed entirely of ventures that qualify 

under (I) - (4) of this subsection.

* See. 15. AS 36.30.200 is amended to read:

See. 36.30.200. CONDITIONS FOR USE. (a) Except as otherwise provided 

in this chapter, or unless specifically exempted by law, an agency contract shall be 

awarded by competitive sealed proposals if it is not awarded by competitive scaled 

bidding. [CONSTRUCTION MAY ONLY BE PROCURED BY COMPETITIVE 

SEALED PROPOSALS IF THE CONDITIONS UNDER (c) OF THIS SECTION ARE 

MET.]

(b) The commissioner may provide by regulation that it is either not 

practicable or not advantageous to the state to procure specified types of supplies, 

services, or construction by competitive sealed bidding that would otherwise be 

procured by that method. When the [CHIEF] procurement officer [. OR FOR 

CONSTRUCTION CONTRACTS OR PROCUREMENTS FOR THE STATE 

EQUIPMENT FLEET. THE COMMISSIONER OF TRANSPORTATION AND 

PUBLIC FACILITIES.] determines in writing with particularity that the use of 

competitive sealed proposals is more [BIDDING IS EITHER NOT PRACTICABLE 

OR NOT] advantageous to the stale than competitive sealed bidding, a contract may 

be entered into by competitive scaled proposals [IN ACCORDANCE WITH THE 

REGULATIONS. WHEN IT IS DETERMINED THAT IT IS PRACTICABLE BUT 

NOT ADVANTAGEOUS TO USE COMPETITIVE SEALED BIDDING, THE CHIEF 

PROCUREMENT OFFICER OR COMMISSIONER OF TRANSPORTATION AND 

PUBLIC FACILITIES SHALL SPECIFY WITH PARTICULARITY THE BASIS FOR 

THE DETERMINATION].

(c) w h o  the <;ommi5̂ innvrj>L iran ig» ijpjlQniin ilBMh|[c facil ities [c h ie f 

PROCUREMENT OFFICER] determines that it is advantageous to the state, a 

procurement officer may issue a request for proposals requesting the submission of 

offers to provide construction in accordance with a design provided by the offeror. 

The request for proposals shall require that each proposal submitted contain a single 

price that includes the destgn/build.

* Sec. 16. AS 36.30.210 is repealed and reenacted to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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Sec. 36.30.210. REQUEST FOR PROPOSALS, (a) A request for competitive 

sealed proposals must contain the date, time, and place for delivering proposals, a 

specific description of the supplies, construction, services, or professional services to 

be provided under the contract, and the terms under which the supplies, construction, 

services, or professional services are to be provided.

(b) An offeror for a construction contract shall submit evidence of the offeror's 

registration under AS 08.18. A request for scaled proposals for a construction contract 

must require the offeror, no later than five working days after the proposal that is the 

most advantageous to the state is identified, to list subcontractors the offeror proposes 

to use n the performance of the construction contract. The list must include the 

informal on required under AS 36.30.115(a), and the provisions of AS 36.30.115(b) - 

(c) apply to competitive scaled proposals for construction contracts; in this sentence, 

"bidd-r" in AS 36.30.115(a) - (c) is read as "offeror."

(c) A request for proposals must contain the information necessary for an 

offeror to submit a proposal or contain references to any information that cannot 

reasonably be included with the request. The request must provide a description of the 

factors that will be considered by the procurement officer when evaluating the 

proposals received, including the relative importance of price and other evaluation 

factors.

(d) Notice of a request for proposals shall be given in accordance with 

procedures under AS 36.30.130. The procurement officer may use additional means 

considered appropriate to notify prospective offerors of the intent to enter into a 

contract through competitive scaled proposals.

(c) The offeror must have a valid Alaska business license at the time 

designated, in the request for proposals, for opening of the proposals.

• See. 17. AS 36.30.230 is amended to read:

Sec. 36.30.230. DISCLOSURE OF PROPOSALS. The procurement officer 

shall open proposals so as to avoid disclosure of contents to competing offerors before 

nolicc of intent lo award a contract is issued (DURING THE PROCESS OF 

NEGOTIATION). A register of proposals containing the name and address of each 

offeror shall be prepared in accordance with regulations adopted by the commissioner.
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The register and the proposals arc open for public inspection after the notice of intent 

to award a contract is issued under AS 36.30.365. To the extent that the offeror 

designates a id the procurement officer concurs, trade secrets and other proprietary data 

contained in the proposal documents arc confidential.

* Sec. 18. AS 36.30.230 is amended by adding a new subsection to read:

(b) If a solicitation is cancelled under AS 36.30.350 after proposals are 

received but before a notice of intent to award a contract has been issued under 

AS 36.30.365, a protest of the solicitation or of the cancellation of the solicitation has 

not been filed by an interested party under AS 36.30.560, and the time specified in 

AS 36.30.565(a) for filing a protest has expired, the procurement officer may return 

a proposal to the offeror that made the proposal. The procurement officer shall keep 

a list of returned proposals in the file for the solicitation.

* Sec. 19. AS 36.30.260 is amended to read:

Sec. 36.30.260. CONTRACT EXECUTION. A contract awarded under 

competitive scaled proposals must contain

(1) a statement of the amount of the contract [STATED ON ITS 

FIRST PAGE);

(2) the date for the supplies to be delivered or the dates for 

construction, services, or professional services to begin and be completed;

(3) a description of the supplies, construction, services, or professional 

services to be provided; and

(4) certification by the project director for the contracting agency, the 

head of the contracting agency, or a designee that sufficient moncv is [FUNDS ARE] 

available in an appropriation to be encumbered for the amount of the contract.

* See. 20. AS 36.30.300 is repealed and reenacted to read:

Sec. 36.30.300 SINGLE SOURCE PROCUREMENTS, (a) A contract may 

be awarded for supplies, services, professional services, or construction without 

competitive scaled bidding, competitive sealed proposals, or other competition in 

accordance with regulations adopted by the commissioner. A contract may be awarded 

under this section only when the chief procurement officer or. for construction 

contracts or procurements for the slate equipment fleet, the commissioner of
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transportation and public facilities determines in writing that

( 1) it is not practicable to award a contract by competitive scaled 

bidding under AS 36.30.100, competitive scaled proposals under AS 36.30.200, or 

limited competition under AS 36.30.305; and

(2) award of the contract under this section is in the state's best interest.

(b) An agency using a single source procurement under (a) of this section shall 

submit written evidence to support a request for the single source procurement. The 

commissioner of administration or the commissioner of transportation and public 

facilities, as appropriate, may also require the submission of cost or pricing data in 

connection with an award under this section.

(c) To the extent practicable, the procurement officer shall negotiate with the 

single source to obtain contract terms advantageous to the state.

(d) Procurement requirements may not be aggregated or structured so as to 

constitute a purchase under this section or to circumvent the source selection 

procedures required by AS 36.30.100 - 36.30.270.

(c) The authority to make a determination required by this section may not be 

dclcptcd. even if the authority to contract is delegated under AS 36.30.015(a) - (b).

• Sec. 21. AS 36.30.305(a) is amended to read:

(a) A contract for supplies, services, professional services, or a construction 

contract under S 100,000 [,] may be awarded without competitive scaled bidding or 

competitive sealed proposals, in accordance with regulations adopted by the 

commissioner. A contract may be awarded under this section only when the chief 

procurement officer (. OR. FOR CONSTRUCTION CONTRACTS UNDER SI00.000 

OR PROCUREMENTS FOR THE STATE EQUIPMENT FLEET. THE 

COMMISSIONER OF TRANSPORTATION AND PUBLIC FACILITIES.) determines 

in writing that a situation exists that makes competitive sealed bidding or competitive 

sealed proposals impractical or contrary to the public interest, except that the 

attorney general mav make the determination for services of legal counsel, and 

the commissioner of transportation and public facilities mav_ make the 

determination for construction contracts undcr_$ll>Q.Q(H)j)0 }togurcmenti.for_thc 

state equipment fleet. Procurements under this section shall be made with
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competition that is practicable under the circumstances [CIRCUMSTANCE. EXCEPT 

FOR PROCUREMENTS OF SUPPLIES. SERVICES. PROFESSIONAL SERVICES. 

OR CONSTRUCTION THAT DO NOT EXCEED THE AMOUNT FOR SMALL 

PROCUREMENTS UNDER AS 36.30.320(a) OR (b), AS APPLICABLE. THE 

AUTHORITY TO MAKE A DETERMINATION REQUIRED BY THIS SECTION 

MAY NOT BE DELEGATEDJ.

* Sec. 22. AS 36.30.305(d) is amended to read:

(d) Single [SOLE] source procurements may not be made under this section.

* See. 23. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.308. INNOVATIVE COMPETITIVE PROCUREMENTS, (a) A 

contract may be awarded for supplies, services, professional services, or construction 

using an innovative procurement process, with or without competitive sealed bidding 

or competitive sealed proposals, in accordance with regulations adopted by the 

commissioner. A contract may be awarded under this section only when the chief 

procurement officer, or. for construction contracts or procurements of the stale 

equipment licet, the commissioner of transportation and public facilities, determines 

in writing that it is advantageous to the state to use an innovative competitive 

procurement process in the procurement of new or unique requirements of the state, 

new technologies, or to achieve best value.

(b) The procurement officer shall submit a procurement plan to the Department 

of Law for review and approval as to form before issuing the notice required by (c) 

of this section.

(c) A procurement under (his section is subject to the requirements of 

AS 36.30.130.

(d) This section docs not preclude the adoption of regulations providing for (he 

use of bonuses instead of preferences in a procurement of construction.

* Sec. 24. AS 36.30 is amended by adding new sections to read:

See. 36.30.311. EMPLOYMENT PROGRAM PROCUREMENTS. A 

procurement of products manufactured or services provided by an employment 

program of the state may be made without competitive sealed bidding or competitive 

scaled proposals, in accordance with regulations adopted by the commissioner.
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See. 36.30.313. CORRECTIONAL INDUSTRIES PROCUREMENTS. A 

procurement of products or services provided by the correctional industries program 

established under AS 33.32 may be made without competitive sealed bidding or 

competitive sealed proposals, in accordance with regulations adopted by the 

commissioner.

• Sec. 25. AS 36.30.315 is repealed and reenacted to read:

See. 36.30.315. FALSE STATEMENTS IN DETERMINATIONS; 

CRIMINAL PENALTY. If a state official knowingly makes a false statement in a 

determination under this chapter, the stat: official is guilty of a class A misdemeanor.

• Sec. 26. AS 36.30.320(a) is amended to read:

(a) A procurement for supplies, services, or professional services 

(CONSTRUCTION] that docs not exceed an aggregate dollar amount of S50.000. for 

construction that does not exceed an aggregate dollatiamQunt of $ 100,000, or for 

lease of space that does not exceed 3.000 snuarc feet ($25,000] may be made in 

accordance with regulations adopted by the commissioner for small procurements may 

be made in accordance with regulations adopted by the commissioner for small 

procure mcnis.

• Sec. 27. AS 36.30 is amended by adding a new section to read:

See. 36.30,331. DELIVERY OF SUPPLIES. Supplies purchased under this

chapter shall be delivered at a location within the state unless the department 

determines that a point of delivery outside the state would be in the best interest of the 

state. A bid or proposal involving the procurement of supplies must specify the 

delivery location and must state that the pnee is the delivered pnee at that location.

• See. 28. AS 36.30 is amended by adding a new section to read:

See. 36.30.333. PROCUREMENT OF PAPER. Except as otherwise required 

under AS 36.15.050. AS 36 30.322 - 36.30.332. and 36.30.334 - 36.30.338. when a 

state agency purchases paper, at least 25 percent of the quantity purchased must be 

recycled paper unless recycled pjper is not available for the purchase or unless, alter 

application of the procurement preference under AS 36.30.339. the recycled paper is 

more expensive than the nonrecyclcd paper.

• See. 29. AS 36.30 is amended by adding a new section to read:
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See. 36.30.335. PRODUCT PREFERENCES. This chapter docs not modify 

AS 36.15.010 and 36.15.020 regarding preference for Alaska forest products, or 

AS 36.15.050 and 36.15.060 regarding preference for Alaska agricultural and fisheries 

products, except as provided in AS 36.30.170(b), (c), (c) - (h), and 36.30.339.

* Sec. 30. AS 36.30.520 is amended to read:

See. 36.30.520. RECORDS OF SINGLE (SOLE] SOURCE AND 

EMERGENCY PROCUREMENTS, (a) The commissioner shall maintain for a 

minimum of five years a record listing all single (SOLE) source procurement contracts 

made under AS 36.30.300 and emergency procurements made under AS 36.30.310. 

The record must contain

( 1 ) each contractor’s name:

(2) the amount and type of each contract; and

(3) a listing of the supplies, services, professional services, or 

construct'on procured under each contract.

(b) The Department of Transportation and Public Facilities and any agency to 

whom the commissioner of administration or the commissioner of transportation and 

public facilities has delegated procurement authority under AS 36.30.015 shall, by 

October 1 of each year, submit to the commissioner of administration records of the 

type specified in (a) of this section for emergency procurements made under 

AS 36.30.310. The Department of Transportation and.Public Facilities shall, even

ir .prp<;tTym^nLaa!hsntv_ha^. »»^n.dc!ea.q(gd _und{r AS . t o  anothvr

agency, by.QciQbcr . l_9f each yyur, snbm it.io (lK_K>mmi«l9ngr of pdminiMratibn 

records o f the type specified in (a) of this section for single source procurement 

contracts made under AS 36.30 *00 The commissioner of administration shall 

maintain these records as required by (a) of this section.

• See. 31. AS 36.30 is amended by adding a new section to read:

Sec. 36 30.522. RECORDS OF INNOVATIVE PROCUREMENTS. The

commissioner and the contracting agency shall keep a file for each contract awarded

under an innovative procurement process under AS 36.30.308. The file is subject to 

inspection under (he same standards as described in AS 36.30.140(b) and 36.30.230. 

The file kept by the commissioner must contain a summary of the information in the
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file of the contracting agency. The File kept by the contracting agency must contain

( 1 ) a copy of the contract;

(2) the wiittcn determination under AS 36.30.308(a);

(3) the procurement plan as approved as to form by the Department of

Law;

(4) the record of notice under AS 36.30.130; and

(5) the record of respondents to the solicitation.

* See. 32. AS 36.30 is amended by adding a new section to article 9 to read;

See. 36.30.550. APPLICABILITY OF PROTEST AND APPEAL

PROCEDURES, (a) Except for small procurements made under AS 36.30.320, the 

provisions of AS 36.30.560 - 36.30.615 apply to a solicitation, the proposed award of 

a contract, and the award of a contract for supplies, services, professional services, or 

construction.

(b) The commissioner shall adopt regulations providing for protest and appeal 

procedures o f small procurements made under AS 36.30.320.

* Sec. 33. AS 36.30.565(a) is repealed and reenacted to read:

(a) A protest based on alleged improprieties or ambiguities in a solicitation 

must be filed at least 10 days before (he due date of the bid or proposal, unless a later 

protest due date is specifically allowed in the solicitation. If a solicitation is made 

with a shortened public notice period and the protest is based on alleged improprieties 

or ambiguities in the solicitation, the protest must be filed before the due date of the 

bid or p oposal. Notwithstanding the other provisions in this subsection, the protest 

of an invitation to bid or a request for pro[ sals in which a pre-bid or pre-proposal 

conference is held within 12 days of the due date must be filed before the due date of 

the bid or proposal if the protest is based on alleged improprieties or ambiguities in 

the solicitation. A protest based upon alleged improprieties in an award of a contract 

or a proposed award of a contract must be filed within 10 days after a notice of intent 

to award the contract is issued by the procurement officer.

* Sec. 34. AS 36.30.580(a) is amended to read:

(a) The procurement officer of the contracting agency shall issue a written 

decision containing (he basis of the decision within I f  [14] days after a protest has
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been filed. A copy of the decision shall be furnished to the protester by certified mail 

or other method that proviu.s evidence of receipt.

* Sec. 35. AS 36.30.580(b) is amended to read:

(b) The time ior a decision may be extended up to 30 (26j days for good cause 

by the commissioner of administration, or* for protests involving construction or 

procurements for the stale equipment fleet, the commissioner of transportation and 

public facilities. If an extension is granted, the procurement officer shall notify the 

protester in writing of the date that (OF] the decision is due.

* See. 36. AS 36.30.585 is amended by adding a new subsection to read:

(c) Notwithstanding (a) and (b) of this section, if a protest is sustained in 

whole or pan, the protester’s damages arc limited to reasonable bid or proposal 

preparation costs.

* Sec. 37. AS 36.30.605(a) is amended to read:

(a) The procurement officer of the contracting agency shall file a complete 

report on the protest and decision with the commissioner of administration or the 

commissioner of transportation and public facilities, as appropriate, within JO (SEVEN] 

days after a protest appeal is filed. The procurement officer shall furnish a copy of 

the report to the protester and to interested parties that have requested a copy of the 

appeal under AS 36.30.595(b).

* Sec. 38. AS 36.30.605(c) is amended to read:

(c) The protester may file comments on the protest report with the 

commissioner of administration or the commissioner of transportation and public 

facilities, as appropriate, within 10 (SEVEN] days after the report is received. The 

protester shall provide copies of the comments to the procurement officer and to 

interested parties that have requested a copy of the appeal under AS 36.30.595(b).

* See. 39. AS 36.30.620(a) is amended to read:

(a) A contractor shall file a claim concerning a contract awarded under (his 

chapter with the procurement officer. The contractor shall certify that the claim is 

made in good faith, that the supporting data are accurate and complete to (he best of 

the contractor’s knowledge and belief, and that the amount requested accurately 

refic.-ts the contract adjustment for which the contractor believes the state is liable.
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A claim under this section must he filed \vithin_90 days after the contractor 

becomes aware o fjh c basis of the claim or should have_known the basis of the 

claim. whichever is earlier.

* Sec. 40. AS 36.30.620 is amended by addipg a new subsection to read:

(g) This section does not apply to payment disputes governed by 

AS 37.05.285.

* Sec. 41. AS 36.30.655 is amended to read:

Sec. 36.30.655. LIST OF PERSONS DEBARRED OR SUSPENDED. The 

commissioner shall maintain a list of all persons debarred or suspended from 

consideration for award of contracts. The commissioner shall remove a person 

debarred or suspended from the lists of contractors under AS 36.30.050 for the 

period of debarment or suspension.

* Sec. 42. AS 36.30.850(b)(23) is amended to read:

(23) operation, protection, or disposals of equipment, supplies..and 

other assets acquired through foreclosure or other iegal proceedings relating to [OF] 

loans issued under AS 03.10:

* Sec. 43. AS 36.30.850(b) is amended by adding new paragraphs to read:

(34) procurements of contracts with the media for advertising;

(35) purchases of livestock by a correctional ndustrics program 

established under AS 33.32.

* Sec. 44. AS 36.30.910 is amended to read:

Sec. 36.30.910. PURCHASES THROUGH GENERAL SERVICES 

ADMINISTRATION. Notwithstanding anv other provision of this chapter. [THIS 

CHAPTER DOES NOT PREVENT) purchasing through the general services 

administration or from federal supply schedules of the general services 

administration may bc.jn a (i c_vs i t h mn_r wnpv 11 live. seakd biddintL-coniBslitiye 

sealed proposals, or other competition, so long.as thc^u tcha3iniUs_road_eJfl 

accordance wj>h regulations adopted by the commissioner for purchases under 

this section and as provided under 41 U.S.C, 251 - 266 [BY LAW).

* Sec. 45. AS 36.30.990 is amended by adding a new paragraph to read:

(22 ) "state o f f ic ia l " means a pub lic  em ployee, pub lic  o ffic e r, o r o f f ic ia l
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• Sec. 46. Section 3. ch. 59. SLA 1994, is amended to read:

Sec. 3. AS 36.30.130(a) is repealed and reenacted to read:

(a) The procurement officer shall give adequate public notice of the invitation 

to bid at least 21 days before the date for the opening of bids. If the procurement 

officer determines [A DETERMINATION IS MADE) in writing that a shorter notice 

period is advantageous (NECESSARY) for a particular bid and adequate 

competition is anticipated, the 21-day period may be shortened. (THE 

DETERMINATION SHALL BE MADE BY THE CHIEF PROCUREMENT OFFICER 

FOR BIDS FOR SUPPLIES. SERVICES. OR PROFESSIONAL SERVICES. THE 

DETERMINATION SHALL BE MADF BY THE COMMISSIONER OF 

TRANSPORTATION AND PUBLIC FACILITIES FOR BIDS FOR 

CONSTRUCTION OR ACQUISITION OF PROPERTY FOR THE STATE 

EQUIPMENT FLEET.) Notice shall be published in the Alaska Administrative 

Journal. The time and manner of notice must be in accordance with regulations 

adopted by the commissioner of administration. When practicable, notice may include

(1) publication in a newspaper calculated to reach prospective bidders;

(2) notices posted in public places within the area where the work is 

to be performed or the material furnished; and

(3) notices mailed to all active prospective contractors on the 

appropriate list maintained under AS 36.30.050.

•Sec. 47. (a) AS 36.30.015(c), 36.30.090. 36.30.095. 36.30.100(b). 36.30.850(b)( 14), 

and 36.30.900 are repealed.

(b) AS 36.30.320(b) is repealed.

• Sec. 48. REVISOR'S CHANGES. The rcvisor of statutes is requested to change the 

heading of an. 5 of AS 36.30 from "Article 5 Preference for Alaska Products." to "Article 5. 

Preferences." Additionally, the rcvisor of statutes is requested lo renumber AS 36.30.339 

AS 36.30.337. to place that section in art. 5 of AS 36.30.

• See. 49. TRANSITION; REGULATIONS. Notwithstanding secs. 53 - 55 of this Act. 

the commissioner of admmistrauon and the commissioner of transportation and public facilities 

may proceed to adopt regulations necessary to implement respective changes in law enacted
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not before the effective date of the change in law in this Act.

* Sec. 50. APPLICABILITY. Notwithstanding the changes in law made by this Act, the 

state agencies may continue to act on or consider a provision of a solicitation, notice of intent 

to award, or response to solicitation made before the effective date of the relevant change in 

law enacted by this Act, to the extent that the provision is not inconsistent with a provision 

of this Act.

* Sec. 51. FIRST LEASE EXTENSION REPORT. Notwithstanding AS 36.30.083(c), 

enacted by sec. 11 of this Act the first lease extension report under AS 36.30.083(c) is due 

August 31, 1997, and must cover fiscal year 1997.

* Sec. 52. Sections 8 - 13, '5. 19. 24 - 25. 27 - 29. 41 - 43. 45. 47(a). and 48 - 51 of this 

Act take effect immediately under AS 01, i 0.070(c).

* Sec. 53. Sections 1 - 7, 14, 10 - 18, 20 - 23, 26, 30, 31, 33 - 40, ‘14, and 47(b) of this 

Act take effect September 30, 1996.

* Sec. 54. Section 32 of this Act takes effect Januaiy 1, 1997.

* Scc. 55. Section 46 of this Act takes effect August 22, 1998.
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T O N Y  K N O W L E S ,  G O V E R N O R

DEPARTMENT OF ADMINISTRATION po m x, W2W
JUNEAU. ALASKA 993110210 
PHONE (907)465 2250

D I V I S I O N  O F  G E N E R A L  S E R V I C E S  fax (907)4652189

March 19. 1996

The Honorable Bert Sharp 
Alaska State Legislature 
State Capitol Room 214 
Juneau. AK 99801

Dear Senator Sharp:

The following additional information is provided at the request of Ms. Anne Ringstad to 
address several sections of SB 275 you had questions about

Section 5 -  Why 10 years on lease  ex tensions rather than the 5 years in prior 
sta tu te?

During past negotiations authorized under previous law. a number of lessors advised 
that 5 years was not sufficient time to enable refinancing, which would result in greater 
lease savings. Ten years gives the state the ability to achieve greater rent savings. A 
good business case to extend leases for ten years will not be possible for all leases. In 
those situations, a shorter extension, or no extension, may be appropriate.

Section 9 -• If a p rocurem ent o ffic e r sh o rten s the circu lation poriod , cou ld  it 
con flic t with the 10 day ru le p roposed  in section  30 and prevent a b idder from  
p ro testing?

The purpose of section 30 is to require bidders to bring protests forward early in the 
solicitation process so the state and other bidders are not delayed by an extension over 
a protest brought at the last minute Section 9 is intended to give the procurement 
officer issuing the bid or RFP authority to make a determination to reduce the notice 
period when advantageous to the state and when adequate competition can be 
achieved.

The potential conflict can be resolved Section 30 could limit a protest to be filed within 
10 days, only when a full 21-day notice period if given. If the circulation period is 
shortened, a protest of the solicitation could be required just prior to bid opening

o : e n . M



Senator Bert Sharp - 2 - March 19, 1996

Section 10 -  Why not extend the requ irem ent to be in the line o f businoss from  
m onths to 12 m on th s? W ill this stop  the practice o f b rokoring ?

The time period could be extended to 12 months, but we used 6 months because it is 
the time prescribed in law to qualify for the Alaska Bidder's Preference. A longer period 
of time also prevents start-up and new Alaska businesses from eligibility for the Alaska 
Bidder's Preference. Requiring the bidder to have regularly provided the supplies, 
services, and construction of the general nature sought by the state in the bidders' 
normal course of business should result in only bidders receiving the preference that 
have some business history of selling the supply and service. It should prevent the 
brokering of preferences. A bidder would not be eligible for the preference if they could 
not demonstrate sales of the type of supply or service sought by the state.

Section 19 -- P rov ide m ore exp lanation  abou t how the innovative procurem ent 
p rocess w orks.

Often agencies and vendors both criticize the procurement process as not working for 
more complex, unique, or new procurements. Today’s business environment is rapidly 
evolving and changing. What worked a few years ago to buy relatively straightforward 
commodity-type items does not always work in today’s marketplace, or result in the best 
process to meet the state's need. Establishing an innovative method of source 
selection encourages procurement practitioners to exercise outside-the-box-thinking 
and develop better procurement solutions.

After considerable time spend trying to adapt the state’s procurement process to 
acquire research projects for the Exxon Valdez Oil Spill Trustee Council, v/e gave up 
and let Federal Contracting Officers procure under the Broad Agency Announcement 
method available in the federal procurement system. The specific problem with the 
EVOS projects was the requirement for public review of the proposals during the 
evaluation process. Statute does not allow disclosure of proposals prior to negotiations 
to prevent offerors from gaining knowledge of the other's proposal. Under the unique 
EVOS requirements, they needed the ability to develop a competitive process that 
deviated from the strict RFP rules set out in statute. The innovative procurement 
approach would have permitted that

It is a source selection method allowing a procurement officer to devise the best 
possible method of acquisition. It encourages innovation in ihe procurement process 
To use an innovative procurement approach, a procurement plan must be developed 
and approved as to form by the Department of Law. Finally, the Chief Procurement 
Officer must determine in writing that there is advantage to the state to use an 
innovative process over all othei methods of source selection. All notice requir iments 
of the law and protest requirements would still apply to this method of source selection 
Records of all innovative procurements will be kept as with sole source methods of
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source selection to facilitate auditing and to evaluate and promote better methods of 
acquisition when developed.

Section  23 -  P rov ide m ore exp lanation o f what ra ising the sm a ll p rocurem ent 
th resh o ld s would do.

This amendment adopts the limits set by the Federal Acquisition Streamlining Act of 
1994 and allows for quicker, more efficient acquisition of supplies, services, 
professional services, and construction by agencies, while allowing a limited number of 
purchasing practitioners familiar with the formal bidding and RFP process to 
concentrate on more complex higher dolla. procurements

The use of Competitive Sealed Bids and Competitive Sealed Proposals under statute 
are the most rigorous competitive source selection methods set out in law They result 
in more process time for procurements. Under existing law, small procurements of 
services, supplies, and construction costing under $25,000, can be purchased through 
a more simplified small procurement process under AS 36.30.320 For supplies and 
services over S5.000 a minimum of three written quotes must be received and award 
made to the lowest responsive and responsible bidder, taking into account applicable 
Alaskan bidder and Alaska product preferences. In the case of professional services, 
three written proposals must be received, and award made to the most qualified 
responsive and responsible offeror, taking into account the applicable Alaskan bidder 
and Alaska product preferences. These relatively simple written procedures allow for 
more efficient and timely acquisitions.

Sections 36 and 37 -  Thirty (30) days may not be su ffic ien t time fo r a con trac to r 
to c lo se  ou t a claim .

At this time there is no limitation when a contractor can bring a claim against the state 
There have been circumstances when claims have been brought as much as three 
years after completion of the work, despite the state's efforts to hasten resolution of the 
claim. Ninety (90) days would provide adequate protection of the state's interesis, and 
hasten resolution of contract controversy claims.

Section  40 -  P rov ide m ore exp lanation why purchase o f lobbying , public 
re la tion s and advertising by tho G ove rno r's O ffice , and L ivostock by ACI, shou ld  
be exempted under AS 36 .30 .850 (b).

It has been difficult to procure these types of services under the constraints of the 
Procurement Code. In the case of lobbying and public relations services, the firms 
chosen must be able to effectively represent the state s philosophy on political issues 
The effectiveness of PR firms and lobbyists must sometimes be judged by their 
affiliation with influential individuals of a particular party or organization and by the
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reputation of a firm's employees. The sen/ice required is that of influencing the 
opinions of key individuals or groups through various means. Evaluation of these 
services is necessarily subjective and situational and does not lend itself to the 
competitive solicitation process.

Advertising is also difficult to procure via competitive solicitation. Elements of popularity 
such as circulation, Nielson ratings, and demographics, as well as the geographic area 
targeted (often determined by congressional district boundaries) must be taken into 
consideration. These factors play such a critical role in advertising that they are often 
the only means to assure effectiveness. Therefore, a level playing field is often 
impossible to establish. The process of procuring effective advertising, particularly that 
which seeks to influence the constituency of congressional or federal leadership, is 
inconsistent with the principles of competition.

The section also exempts livestock purchased by the Mt. McKinley meat packing plant 
operated by Alaska Correctional Industries. The plant is obligated to purchase livestock 
brought in by valley farmers. It is simply not possible to go out for competitive quotes or 
bids when someone brings in livestock to be purchased and butchered by the plant.

Section  41 -  P rov ide  m ore exp lanation o f how  purchasing o f f o f GSA supp ly 
schedu le s  w ou ld w ork . There is concern  this p rov ision  m ight lock vendo rs out.

With the passage of the Federal streamlining Act of 1994, General Services Supply 
schedules were made available to state and local governments for the first time. In 
years past, these GSA price agreements were only available to the federal government. 
This fall Congress placed a moratorium on this provision of the Federal Procurement 
Streamlining Act of 1994. At this time it is net clear if the law will be changed, allowed 
to go into effect, or be further restricted. Some supply schedules such as air travel 
were not included for use by state and local governments.

Current Alaska statute permits purchases through the General Service Administration.

‘AS 36.30.910 PURCHASES THROUGH GENERAL SERVICES 
ADMINISTRATION. This chapter does not prevent purchasing through the 
general services administration as provided by law.”

Although it appears to permit purchases from the GSA supply schedules, the new 
federal lav/ was passed after AS 36.30 910 The proposed amendment to the 
procurement code seeks to clarify that purchases from GSA supply schedules are 
authorized.

If the federal law is permitted to stand, it offers smaller states and local governments 
the opportunity to obtain better pricing than their limited buying power can drive in many 
circumstances It also offers convenience to state agencies to purchase from
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authorized supply schedule catalogs without the administrative cost of a formal bid with 
assurances that the state agencies are receiving fair pricing.

We anticipate the Department of Administration will act as a gatekeeper for the use of 
GSA supply schedules. Supply schedules that conflict with existing contracts would not 
be used. We want to obtain the best pricing permitted by the manufacturer from local 
dealers. Passage of the amendment would allow Alaska vendors offering GSA supply 
schedule pricing to be accessed without formal bid under the supply schedules.

We do not anticipate use of the schedules for purchases outside of the state without a 
competitive bid process. Invitation to bids for supplies offered on GSA supply 
schedules may use schedule pricing as a bid evaluation benchmark. If we get lower 
bids, we will award to the low bidder. If the GSA pricing is lower, we should use the 
supply schedule for purchases.

If the federal moratorium is lifted, use of GSA supply schedules is one way to reduce 
operating costs by achieving better pricing and more efficient and timely purchasing.

I hope this addresses your concerns. I am available to discuss any of these issues 
further at your convenience.

DP/nl
cc: The Honorable Randy Phillips 

Alaska State Senator 
State Capitol Room 103 
Juneau, AK 00801

Mark Boyer 
Commissioner
Department of Administration

Sincerely.

Dugan petty 
Director
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The H onorable  Bert Sharp , C hair 
S enate  State A ffa irs  C om m ittee  
A laska  State Legis la ture  
Juneau . A laska  99801

D ear  Mr. Chair:

I am  w riting  to  request that you  schedule for hearing SB 275, “An Act relating to  state p rocurem ent 
prac tices  and procedures; and providing for an effective date ."  This legislation proposes to change  state 
p rocurem ent p ractices  to  m ake them m ore efficient, effective, and econom ic  w hile  preserving public  
accountability .

I he  p roposed  revis ions to the state p rocurem ent code set out in this bill are  the result o f  recom m endations  
m ade by the s ta tew ide  Procurement Advisory  C ouncil,  formed by the Departm ent o f  A dm inis tra tion  to 
rev iew  and s tream line  sta tew ide  procurem ent practices. T h e  council is m ade  up o f  private, state, and 
U niversity  o f  A laska  procurem ent professionals, vendors, and  small business advocates. I he Federal 
A cquisit ion  S tream lin ing  Act o f  1994 served as  a m odel for recom m endations included in this proposed

Fnc loscd  is a sectional analysis  o f  SB  275 for yo u r  information to use as you  begin you r  de libera tions on 
this im portant legislation. I look forward to  your scheduling this important legislation as soon as possible. 
For additional information, o r  any questions, p lease contact Dugan Petty. D irec tor  o f  the Division o f  
G enera l  Serv ices  at 465-2250.

O ff ice  o f  the G overno r

Dugan Petty. Director 
Division o f  Genera l Serv ices

David K oivunicm i, Asst. C om m iss ioner  
D epartm ent o f  A dm inistra tion

Alison F.lgcc. D eputy  C om m iss ioner  
D epartm ent o f  Adm inistra tion

Sam Kito. Special Assistant
D epartm ent o f  t ransporta tion  &  Public Facilities

legislation.

Sinccrclv ,* //

M B /nn 
Fue losurc  
cc: PPat Pourchot. Legislative Liaison

07B91M
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The Honorable Drue Pearce 
Senate President 
Alaska State Legislature 
State Capitol 
Juneau, A K  99801-1182

Dear President Pearce:

Under the authority o f  art. III. sec. 18. o f  the Alaska Constitution, I am transmitting a bill 
that proposes to change state procurement practices to make them more efficient, 
effective and economic while preserving public accountability.

Today's rapidly changing business environment, coupled with ucclining state revenue, 
underscores the importance o f  streamlining our administrative practices. This bill 
responds to that need by reducing costs, simplifying procurement practices, focusing on 
results, and empowering procurement officers to make sound purchasing decisions.

The proposed revisions to the state procurement code set out in this bill are the result o f  
recommendations made by the statewide Procurement Advisory Council, formed by the 
Department o f  Administration, to review and streamline statewide procurement practices. 
The council is made up o f  private, state and University o f  Alaska procurement 
professionals, vendors and small business advocates.

Critics rightfully argue that government procurement is not getting the best value fo r the 
public. Some current practices impede an agency’ s ability to accomplish its business, and 
are not efficient. This b ill seeks to conect these problems by simplifying acquisition o f  
office leases under 5 ,000 square feet and giving procurement officers the discretion to 
shorten the solicitation process when adequate competition exists along with the ability to 
enter into a single source contract when in the best interest o f  the state.

This bill also would allow  state agencies, including the legislative council. University o f  
Alaska and state Supreme Court, to enter into or renew lease-purchase agreements for real 
property without legislative approval i f  the annual payment does not exceed S500.000 and



(

total lease-purchasc payments do not exceed $2.5 m illion. This mirrors the threshold 
lease rates in current statute fo r which no legislative approval is needed. And this 
proposal simplifies small procurements by increasing their dollar limit to the levels set in 
the Federal Acquisition Streamlining Act o f  1994.

This bill w ill result in cost savings fo r the state because o f  streamlined acquisition 
methods and more economic contracts that w ill allow  for lease extensions in return for 
rent concessions; purchases from General Services Administration supply schedules as 
authorized in the Federal Acquisition Streamlining Act o f  1994; and prevention o f  
preference brokering that adds cost to contracts without adding value.

Contractors and bidders have been critical of the costly and time-consuming protest 

process under the current procurement code. This bill allows a simplified protest process 

for small procurement to provide more immediate and less costly redress of procurement 

actions.

The procurement process is often identified as a barrier to accomplishing the state’s 

business. This bill establishes an innovative procurement track allowing the purchase of 

new. unique services or supplies or technologies in controlled circumstances without 

strict adherence to the formal invitation to bid or competitive sealed proposal rules. This 

permits and encourages a tailored, innovative solution aimed at reducing costs and 

improving results. This provision also looks to the future through a reporting mechanism 

that will allow procurement officers to see what works and doesn’t work in applying this 

process for purchasing new services and supplies. That will help build better, faster, and 

cheaper solutions for tomorrow’s procurement culture.

Integrity, competition, and accountability must remain at the very core o f  our 
procurement process. With increased discretion fo r procurement officers, increased 
accountability is also expected. Anyone making a false statement or providing false 
evidence in the alternate source selection process would be guilty o f  a class A 
misdemeanor.

The changes offered m this lu ll simplify and streamline state procurement practices and 
w ill result in more efficiency and cost savings in the acquisition o f  services and supplies.

I urge your support of this bill.

Sincerely,

Governor
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D E P A R T M E N T  O F  A D M I N I S T R A T I O N

TO: Honorable Representative Terry Martin
Honorable Senator Randy Phillips 
Vice Chairs
Legislative Budget and Audit Committee

D A T E : February 3, 1995

F R O M : Mark Boye l
Commissioner 
Department of Administration

S U B J E C T : SB 129 Report as
Required by Section 12(c). 
HCS CSSB 129 (STA), 
Lease Extensions 
Authorized

Attached please find a copy of our Lease Savings Report. This report details leases 
extended and the cost savings achieved.

Legislation calls for a report on activity on January 2. 1995 This report is dated January 3 
1995, the first working day in 1995.

Following is a summary of actions taken through December 31, 1994.

♦ Thirty-nine (39) successful negotiations have been completed Total savings resulting 
from there negotiations over the life of these leases equal $19,263,700.00

♦ The total square footage affected is in excess of 516,700 square feet, statewide

♦ Thirty negotiations were unsuccessful Lessors could not or would not meet the 
minimum requirement of SB 129

♦ Of the remaining 217 leases administered by the Division of General Services

126 leases-extension was not considered to bo in the State’s best 
interest

91 leases-e ither the lessor did not respond at all, the agency did not want to 
exlend, or the lease was considered to offer minimal savings, was too small or 
already below market rents

♦ In capturing these savings, we have expended approximately 3,300 staff hours at a cost 
of $130.348 00.



T h i s  l a  t h e  f i n a l  r e p o r t  o f  SB  
f o r  ADA c o n p l  f e n c e  e n c l / o r  r e d u c e d

SP_129 SAVXR G rf irQ OECEHBER-lL  A m
1 2 9  e x t e n s i o n  a n d  s a v i n g * .  SB  1 2 9  w f t l c h  a l l o w e d  e x t e n s i o n  o f  c u r r e n t  t e a s e s  u p  t o  f l v o  
r o t e s ,  h a s  r e d u c e d  t h e  L e a s i n g  o b l i g a t i o n  o n d  a t t u l n c d  ADA c o m p l i a n c e  I n  3 9  I n s t a n c e s ,

urc or

a  21 f t  i l U t A S B

( 5 )  a d d i t i o n a l  y e a r *  I n  r e t u r n  
M o r e  s p e c i f i c a l l y :

S T A r r  MOOTS 
K B  I A Y 1 H 9 8

S S  1 ) 1  S a v i n g s ) o r S I A o r a s a o r > s a

1 .  E n s e s r c h  B l d g  ( R e v e n u e )  * ( »  5 5 . 9 ) ( S  3 . 7 ) ' A  7 4 . 6 ) ( S  5 . 0 ) ( S 3 9 1 . 7 ) ( S  2 6 . 3 ) 4 0 HOURS
2 .  C o r r e s p o n d e n c e  S t u d y  • ( S  I f . f ) ( S  2 1 . 2 ) ( S 1 1 4 . 0 ) 4 . 5 HOURS
3 .  S t e n g l e  P r o p .  ( 0 0 ( )  • ( S  2 .7 ) ( S  2 . 7 ) ( S 1 3 . 5 ) 1 HOURS
A .  R a i n b o w  D e v e l o p m e n t  ■ ( S  . 7 ) ( S  1 . 4 ) ( S 7 . 0 ) 4 HOURS
S .  M S n o w d e n  ( l a b o r )  ■ ( S  B . A ) ( S  1 6 . 0 ) ( S 1 1 7 . 6 ) 1 . 5 HOURS
6 .  M 1  K S w a r t t  ( L a b o r )  ■ ( S  . 1 ) ( S  1 . 0 ) ; t ?  1 ) 1 . 5 HOURS
7 .  P u b l i c  S a f e t y  ( J u x e u )  • ( S  5 . 6 ) a  9 . 1 ) ( S 4 5 . 7 ) 0 HOURS
8 .  P e r s o n n e l / E E O  ( A n c h )  ■ ( S  3 . 2 ) ( S  7 . 3 ) ( S 3 6 . 6 ) 2 5 0 HOURS
9 .  A u k e  B a y  C o .  ( O C t ( D )  « ( S  3 . 3 ) ( S  0 . 0 ) ( S 3 9 . 9 ) ( C OM B I N E D )

1 0 .  A s t r o  E n t e r p r i s e s  ( O E C )  ■ <S  5 , 5 ) ( S  1 1 . 1 ) ( S 5 5 . 4 ) 3 0 HOURS
1 1 .  C a t e n a  C o n s t .  ( A O P S )  • ( S  1 . 7 ) ( S  6 . 9 ) ( S 3 4 . 5 ) 3 HOURS
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2 3 .  f e s k o  V e n t u r e s  ( V o c  R e h a b  ■ ( S  7 ) ( S 9 . 7 ) 4 HOURS
2 A .  f e s k o  V e n t u r e s  ( l a b o r )  a ( S  4 . 0 1 ( S  1 . 0 ) ( S 2 6 . 4 ) ( S  5 . 2 ) 4 HOURS
2 5 .  M . K .  S n o w d e n  ( D N R )  • ( S  . 3 ) ( S 3 6 . 0 ) 3 HOURS
26. Ak P e c  U n i v  ( V o c  R e h a b )  a ( S  1 3 . 4 ) ( S 0 0 . 4 ) 4 HOURS

* 27 . M l a t l e r  C n t .  ( O P S )  • <S  1 . 5 ) ( S 1 0 . 3 ) 2 HOURS
* 26. C h r . K l n g  A C h r .  ( D N S S )  a ( S  . 2 ) ( S  . 1 ) ( S 1 . 0 ) ( I  . 6 ) 3 HOURS
•  2 9 .  N i r r a .  T u p l k  C o r p  ( D O C )  a ( S  1 . 0 ) ( S 6 . 1 ) 7 HOURS
* 3 0 .  O l w n d  C e n t e r  ( DMVA)  • ( »  . 9 ) ( S 3 . 4 ) 3 HOURS
* 3 1 .  l e b e r  C o .  ( C N R )  a ( S  4 . 0 ) ( S 3 0 . 6 ) 4 HOURS
•  3 2 .  l y r e *  I r r v e s t a e n t s  ( D O E )  a ( S  1 . 1 ) ( S  . 3 ) ( S 1 0 . 9 ) ( •  3 . 0 ) 3 HOURS
•  3 3 .  f l s c h e r  P r o p e r 1, e s  ( O f A G )  a ( S  2 0 . 2 ) ( S 2 2 6 . 0 ) 2 5 HOURS
* 3 4 .  C a p .  O f f .  P a r k  J V  ( O f A G )  a ( S  1 0 0 . 9 ) ( S  1 . 1 0 1 . 6 ) 2 5 0 HOURS
* 3 3 .  K A S l e a s i n g  I n c  ( D x A S S )  a ( S  4 7 . 4 ) 0 HOURS
* 3 6 .  K A S l e a s i n g  I n c  ( M u l t i )  • ( S 7 7 . 1 ) ( S  1 . 2 ) 0 HOURS
•  3 f .  S l o p s o n  P e r t e h p .  ( 0 ( C )  a ( S  4 . 0 ) ( I  4 0 . 9 ) 1 0 HOURS
•  3 8 .  G o l d b e l t  JV ( O O R / P f C )  • ( S  1 0 . 0 ) ( 1 1 5 0 . 9 ) 4 3 HOURS
•  3 9 .  C h r . K l n g  A C h r .  ( D O E )  a ( S  4 . 9 ) ( S 7 0 . 7 ) 1 0 HOURS
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2 .  l e a s e  H o .  1 6 2 /  A / B ,  C h .  A * .  M u c k ,  J u s e a u .  A d d e d  5  y e a r s  I n  r e t u r n  f o r  f u l l  AOA c o m p l i a n c e  a n d  a  S X  r e n t  r e d u c t i o n ,  ( f r o n  S I . 6 2  t o  1 1 . 5 6 3 1 )

6 .  l e a s e  N o .  2 3 ( 9 ,  A c A e  l a y  C o . ,  A n c h o r a g e .  A d d e d  5  y e a r s  i n  r e t u r n  f o r  f u l l  AOA t e m p i  l a n c e  a n d  a  2 . 5 X  r e n t  r e d u c t i o n ,  ( f r o a  S I , 1 5  t o  S I . 0 6 3 1 )

9 .  l e a s e  n o . 2 0 5 3  A / D ,  A u k *  l a y  C o . ,  A n c h o r a g e .  A d d e d  5  y e a r s  I n  r e t u r n  f o r  f u l l  AOA c o m p l i a n c e  a n d  a  2 . 5 X  c o s t  r e d u c t i o n ,  ( f r o a  S I . 1 5  t o  S I . 0 6 3 1 )

1 0 .  t e a t *  N o .  2 3 5 9 ,  A s t r o  e n t e r p r i s e s .  P a l m e r .  A d d e d  5  p e e r s  i n  r e t u r n  f o r  f u l l  AOA c c a p l l a n c e  a n d  a  9 . 9 X  r e n t  r e d u c t i o n ,  ( f r c a  S I . 2 2 6 9  t o  S I . 0 6 3 1 )

I t .  l e a s e  N o .  2 I H ,  C a t e n a  C o n s t r u c t  I o n ,  C a t e n a .  A d d e d  5  y e a r s  I n  r s t u r n  f o r  a  2 5 X  r e n t  r e d u c t i o n  t f r o a  S I 2 . 2 5  t o  S 2 . 0 6 2 5 )  a n  AOA c o m p l i a n c e .

1 2 .  l e a s *  N o .  2 0 6 9 ,  r e n a l .  A d d e d  5  y e a r s  I n  r e t u r n  f o r  a  5 X  r e n t  r e d u c t i o n  t f r o a  S I . 1 0 1 6  t o  S I . 0 ( 2 )  a n d  AOA c o m p l i a n c e .

1 3 .  l e t s *  N o .  1 6 2 2  A / | ,  C o l d b e l t  J . V . ,  J c r m a u .  A d d e d  5  y e a r s  i n  r e t u r n  f o r  a  I OX  r e n t  r e d u c t i o n  t f r o a  S 2 . 0 2 S 1  t o  S 1 . B 6 2 6 )  AOA c om!  l a n c e  w a s  m e t .

t ( .  l e t s *  N o .  2 1 0 6 ,  C h t r r i e r  t i n g  4  ( h a r r i e r ,  r o d i a k .  A d d e d  5  y e a r s  I n  r c t i - r n  f o r  a  1 0 X  r e n t  r e d u c t i o n  ( f r o a  1 2 . 0 3 1  t o  S I . 6 2 8 )  a n d  AOA c o n p l  l a n c e .

1 5 .  l e a s *  N o .  2 0 5 6 .  C (  ( n t e r p r i t e s .  I n c . ,  l a l i e e t n a .  A d d e d  5  y e a r s  i n  r a t u r n  f o r  a  I 0 X  r a n t  r e d u c t i o n  ( f r o m  S . 5 5 5 0  t o  S . ( 9 9 5 )
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SB 1 2 9  S A V I ^ p A S T 0 F r:0 ECE8BER 3 1 . 1 9 9 4

1 6 .  l e a a e  N o .  2 0 6 8  A / B ,  S i x t h  I  K l i m i t e d ,  A n c h o r a g e .  A d d e d  5  y a a r a  I n  r e t u r n  f o r  a  1 0 X  r e n t  r e d u c t i o n  ( f r o m  S I . 3 3  t o  $ 1 . 1 9 )  a n d  AOA c o m p l i a n c e .

I f .  I t s a a  N o .  2 5 0 8  A / B ,  S i x t h  I  IC l i m i t e d ,  A n c h o r a g e .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  1 0 X  r e n t  r e d u c t i o n  ( f r o m  $ 1 , 5 5 6  t o  $ 1 , 2 6 9 )  a n d  AOA c o m p l i a n c e .

1 6 .  l e a a e  N o ,  2 5 5 7 ,  K e n n e t h  t  R o a e l e e n  M o o r e ,  H o m e r .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  1 0 X  r e n t  r e d u c t i o n  ( f r o m  $ 1 . 4 4 9 5  t o  $ 1 . 5 0 4 4 )  a n d  ADA c a r p i  l a n c e .

1 9 . l e a a e  N o .  1 8 5 5 ,  S t e v e n  0 .  $ R o b y n  K .  H a l l ,  A n c h o r a g e .  A d d e d  5  y e a r a  In r e t u r n  f o r  h  5 X  r e n t  r e d u c t i o n  ( f r o m  $ 1 , 4 9 1  t o  $ 1 , 4 1 6 )  o n d  AOA 
c o m p  I l a n c e .

2 0 .  l e a a e  N o .  2 0 4 6 ,  New Y o r k  l i f e ,  a a a l g n e d  t o  B y r a m  I r t v e a t m e n t a .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  o  1 0 X  r e n t  r e d u c t i o n  ( f r o m  $ . 9 0  t o  $ . 8 1 )  o n d  ADA 
c o m p  I l a n c e .

2 1 .  l e a a e  H o .  2 0 1 1 ,  T h e  f r o n t i e r  B u i l d i n g ,  A n c h o r a g e .  N e g o t l a t l o n a  a d d e d  6  y e a r a ,  t h e  l e a a e  waa  m o d i f i e d  t o  r e f l e c t  a t a n d a r d  T e r r a  (  C o n d l t l o n a  o f
S t a t e  l e a a e a .  t h e  c o a t  waa  r e d u c e d  f r o a  $ 5 . 2 8  p e r  a q u a r e  f o o t  ( a f )  f o r  1 4 5 , 2 5 5  l a a a a b l a  a f ,  t o  $ 2 . 1 5  p e r  a f  f o r  1 5 0 , 4 5 6  a f  o f  a f  a n d  AOA
c o m p l i a n c e  waa  g a i n e d .

2 2 .  l e a a e  H o .  1 9 0 6 ,  ( h e  C i t y  O f  K a a a a n ,  J u n e a u .  N e g o t l a t l o n a  a d d e d  5  y e a r a  a n d  a d d e d  a n  o p t i o n  f o r  " f i r a t  R i g h t  o f  R c f u a a l "  f o r  a p a c e  t h a t  l a ,  o r
ma y  b e c o m e  v a c a n t  d u r i n g  t h e  a t a t e ' a  o c c u p a n c y .  I h e  c o a t  waa  r e d u c e d  f r o m  $ 2 . 5 4  t o  $ 1 . 8 5  p e r  a f  f o r  t h e  2 1 , 4 9 8  a f  ( c a a e d .

2 5 .  l e a a e  N o .  2 5 0 9 ,  f e a k o  V e n t u r e a ,  U a a i l l e .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  ■ 5 X  r e n t  r e e f c e t i o n  ( f r o m  $ . 8 7  t o  $ . 8 5 )  a n d  AOA c c m p l l a n c e .

2 4 .  l e a a e  N o .  2 0 6 6 ,  f e a k o  V e n t u r e a ,  U a a K l a .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  6 . 5 X  r e n t  r e d u c t i o n  ( f r c a a  $ 1 . 1 0  t o  $ 1 . 0 5 )  a n d  AOA c o m p l i a n c e .

2 5 .  l e a a e  N o .  2 1 7 7 ,  M i c h a e l  K .  S n o w d e n ,  S l t i a .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  5 X  r e n t  r e d u c t i o n  ( f r o m  $ . 8 5 6  t o  $ . 6 0 )  a n d  AOA c o m p l i a n c e .

2 6 .  l e a a e  N o .  1 6 4 9 ,  A l a a k a  P a c i f i c  U n l v e r a l t y ,  A n c h o r a g e .  A d d e d  5  y t a r a  I n  r e t u r n  f o r  a  1 0  X  r e n t  r e d u c t i o n  ( f r o m  $ 1 . 6 5 6 0  t o  $ 1 . 4 6 8 6 )  a n d  AOA
c o m p t l a n c e .

* 2 7 .  l e a a e  N o .  2 0 8 0  A / B ,  N l a t l e r  ( n t e r p r l i e a ,  D e l t a  J i x i c t i o n .  A d d e d  5  y t a r a  I n  r e t u r n  f o r  a  1 0 X  r e n t  r e d u c t i o n  ( f r o m  $ . 8 6 4 4  t o  $ . 7 8 1 6 )  o n d  f u l l  AOA
c o u p  I l a n c e .

* 2 6 .  l e a a a  N o .  2 1 7 1 ,  C h c r r l e r  K i n g  I  C h e r r l o r ,  K o d i a k .  A d d e d  5  y e a r a  I n  r e t u ’ n  f o r  a  5 X  r e n t  r e d u c t i o n  ( f r o m  $ 1 . 7 0  t o  $ 1 . 6 7 5 6 )  a n d  f u l l  ADA
c o e p l  l a n c e .

*  2 9 .  l e a a e  N o .  2 1 5 2 ,  N i s i a k a u i a k  T c p i k  C o r p . ,  B e t h e l .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  5 X  r e n t  r e d u c t i o n  ( f r c n  $ 1 , 5 5 5  t o  $ 1 , 4 5 6 )  a n d  l u l l  AOA
c o e p l l a n c e .

* 5 0 .  l e a a e  N o .  2 J 1 5 ,  D l m o n d  c e n t e r ,  A n c h o r a g e .  A d d e d  5  y e a r a  I n  r e t u r n  l o t  a  S X  r e n t  r e d u c t i o n  ( f r o m  $ 1 . 6 4  t o  $ 1 . 5 6 }  a n d  f u l l  AOA c o m p l i a n c e .

*  5 1 .  . r a a r  H o .  2 3 2 6 ,  l a b o r  C o . ,  P a l m e r .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  1 0 X  r e d u c t i o n  i n  r e n t  ( f r o m  $ 1 , 5 4 7  t o  $ 1 , 2 1 3 )  a n d  f u l l  AOA c o m p l i a n c e .

* 3 2 .  l e a a e  N o .  2 3 3 5 ,  B y r a m  I n v e a t a r n t a ,  A n c h o r a g e .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  1 0 X  r e d u c t i o n  i n  r e n t  ( f r o m  $ 1 . 1 9 6 0  t o  $ 1 , 0 7 6 )  a n d  f u l l  AOA
c o a p l  l a n c e .

*  3 3 .  l e a a e  N o .  1 5 1 1 ,  f l a c h e r  P r o p e r t l e a ,  A n c h o r a g e .  A d d e d  5  y e a r a  i n  r e t u r n  f o r  a  S X  r e d u c t i o n  I n  r e n t  a n d  ( f r o m  $ 1 . 0 9 0 2  t u  $ 1 . 0 3 5 6 )  f u l l  AOA
3  o f  4
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•  3 4 .  t e n s e  Mo .  1 4 4 4 ,  C a p i t a l  O f f i c e  P a r k ,  J u n e a u .  N e g o t i a t i o n *  a d d e d  5  y e a r a  I n  e x c h a n g e  f o r  e  1 0 X  r e d u c t i o n  f r o m  1 2 . J 4  p e r  i q u a r e  f o o t  ( a f )  t o
* 2 . 1 1  I n  r e n t  f o r  t h e  t w o  r e m a i n i n g  y o o r s  o f  t h e  c u r r e n t  t e r m ,  d r o p p i n g  t o  * 1 . 8 8  » f  f o r  t h e  5  y e a r  e x t e n s i o n .

•  J S .  L e a a e  Mo .  1 6 8 0 ,  K I  S  l e a s i n g ,  N om e .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  7X  r e n t  r e d u c t i o n  ( f r o m  * 2 . 6 2 6 2  t o  * 2 . 4 4 2 4 )  a n d  f u l l  ADA c o m p l i a n c e .

•  3 6 .  I r a t e  Mo .  2 1 7 0 ,  K I  S  l e a s l r j ,  N o m e .  A d d e d  5  y e » r e  I n  r e t u r n  f o r  a  7X  r e d u c t i o n  I n  r e n t  ( f r c x a  * 2 . 4 5  t o  * 2 . 2 7 8 5 )  a n d  f u l l  AOA c o m p l i a n c e .

•  3 7 .  l e a s e  Mo .  2 2 3 9 ,  S l n p i o o  P a r t n e r s h i p ,  A n c h o r a g e .  A d d e d  5  y e a r a  I n  r e t u r n  f o r  a  5 X  r e d u c t i o n  I n  r e n t  ( f r o m  * 1 . 2 1 8 7  t o  * 1 . 1 7 6 7 )  e n d  f u l l  AOA
c o m p I  l a n c e .

•  3 8 .  l e a i e  N o .  2 2 2 5  A / B / C ,  G o l d b e l t  J V ,  J u n e o u .  A d d e d  5  y e a r *  I n  r e t u r n  f o r  a  1 0 X  r e d u c t i o n  I n  r e n t  ( f r o m  * 2 . 4 7  t o  * 2 . 2 3 ) .  f u l l  ADA c o m p l i a n c e  h a d
b e e n  r e q u i r e d  p r i o r  t o  t h e  c u r r e n t  e x t e n s i o n .

•  3 9 .  l e a s e  N o .  2 3 4 5 ,  C h e r r l e r  K i n g  I  C h c r r l c r ,  A n c h o r a g e .  A d d e d  5  y e a r *  I n  r e t u r n  f o r  a  5 X  r e n t  r e e f c j e t i o n  ( f r c m  * 1 . 2 9  t o  * 1 . 2 2 5 5 )  a n d  AOA
co mp  I l a n c e .

com p liance.

j u e j g n g  a *  o f

* w* h a v e  c o m p l e t e d  ) J  s u c c e s s f u l  n a g o t l a t l o n a / a a t a n a l o n a  u n d e r  5 *  1 3 * .

* T h e  t o t a l  s a v i n g s  ma d *  f o r  t l i e a e  l e a e a a .  f o r  t l i e  t a r s  o f  t h e  e x t e n a l o n  a n d  t h r o u g h  a n y  r e m a i n i n g  r e n e w a l * .  I *  t o  e a c e a a  o f  f t * .  3 0 . 7 0 0 .  CO ■

* T h e  t o t a l  a g u s r a  f o o t a g e  a f f e c t e d  t o  I n  e n c a s e  o f  l l l . m  a g u a r *  f e e t , s t a t e w i d e .

* M* h a d  u n a u c c e e a f u l  n e g o t i a t i o n *  w h e t *  L e s s o r ' *  c o u l d  r o t .  o r  w o u l d  n o t .  e a s t  t h e  a U l s u e  « e g u l r a m e n t a  o l  l a  l i t .

* O f  t h e  r e m a i n i n g  3 1 7  l e a e e e  a d e l u l a t a r a d  b y  t h e  D i v i s i o n  o f  G e n e r a l  ( e r v l c e e i
•  l i t  l e s s e e  •  a e t e n e l u n  w e e  n o t  c o n a l d e t a d  t o  h a  I n  t h e  e l a t e ’ * h e a t  I n t e r e a t .
* * 1  l e s s e e *  e i t h e r  t h e  l e s s o r  d i d  n o t  r e s p o n d  a t  a l l .  t h e  a g e n c y  d i d  n o t  w a n t  t o  e e t e n d  o t  t h e  l e a s e  wee  c o n s i d e r e d  t o  o f f e r  m i n i m a l  s a v i n g s ,

w e r e  t o o  e n s l l  o r  a l r e a d y  b e l o w  n a r k e t  r a n t s .

* w* e s p e o d e d  a p p r o x i m a t e l y  1 , 1 0 0  s t a f f  h o u r *  a t  t h e  f v i c b a e l o g  A g e n t  I 1 I / I V  l e v e l  a t  * c o s t  o f  1 1 1 0 , I I I  0 9  I n  p e r e e a e l  s e r v i c e s  c o s t * .

* T h i s  r e p o r t  c a n  n e t  r e f l e c t  t h e  t o t a l  c o a t  a v o i d a n c e  r e a l i s e d  b y  p o s t p o n i n g  n a ] o r  m o v e s  f o r  a n  a d d i t i o n a l  *  y e a r s  n o r  I s  I t  p o s s i b l e  t o  f u l l y
g u a n t t f y  a n  a s s e t  v a l u e  o f  t h e  ADA c o m p l i a n c e  g a i n e d .

E z m  e r ?  m a i m i s M  m i  s & o  i i »  r m m » w >  B > r a « y  a m  i p ,  h m - m p - p i c h m * ! *  i i ,  m *  a t p p  t s  t w i  i m u  y j  a n  e s  « u n m  i l l
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SENATE B ILL NO. 275

IN THE LEG ISLATURE OF THE STATE OF ALASKA

NINETEENTH LEG ISLATURE - SECOND SESSION
BY THE SENATE RULES COM M ITTEE BY REQUEST OF THE GOVERNOR

Introduced: 2/9/96 
Referred: STA, JUD, FIN

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating (o state procurement practices and procedures; and providing

2 fo r  an effective date."

3

4

5

6
7

8
9

10 
11 
12
13

14

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

• Section I. AS 36.30.040(b)(4) is amended to read:

(4) conditions and procedures for the use of source selection methods

authorized by this chapter, including single [SOLE] source procurements, emergency 

procurements, and small procurements;

• Sec. 2. AS 36.30.040(b)(15) is amended to read:

(15) a bidder's or offerors duties under this chapter (AS 36.30.115

AND 36.30.210); and

• Sec. 3. AS 36.30.050(a) is amended to read:

(a) Except fo r persons debarred or suspended under AS 36,30,63S_-

36.30.655. the [THE] commissioner shall establish and maintain current lists of 

persons who desire to provide supplies, services, professional services, or constru:uon

SB0275A n ,
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services to the state.

Sec. 4. AS. 36.30.080 is amended by adding a new subsection to read:

(f) When the department is acquiring leased space of 5,000 square feel or less, 

the department may procure the leased space using the procedures for small 

procurements under AS 36.30.320.

Sec. 5. AS 36.30 is amended by adding a new section to read:

See. 36.30.083. LEASE EXTENSIONS AUTHORIZED, (a) Notwithstanding 

any other provision of this chapter, the department, the Board of Regents of the 

University of Alaska, the legislative council, or the court system may extend, for up 

to a maximum extension of 10 years, a real property lease that is entered into under 

this chapter including procedures and regulations adopted under AS 36.30.005(c). 

36.30.020. and 36.30.030. if a minimum cost savings of

(1) 10 percent can be achieved on the rent due under the lease; or

(2) five percent can be achieved on the rent due under the lease and the 

lessor agrees to make modifications of the leased real property to bring the real 

property into compliance with the requirements of 42 U.S.C. 12101 - 12213 

(Americans with Disabilities Act of 1990).

(b) The cost savings under (a) of this section shall be calculated on the 

remaining term of the lease and any renewals, including extensions allowed under (a) 

of this section.

(c) The dcpanmcnt. the University of Alaska, the court system, and the 

Legislative Affairs Agency shall submit individually an annual report to the Legislative 

Budget and Audit Committee detailing the leases extended and the cost savings 

achieved by that entity under (a) or (b) of this section. The first report is due 

August 31. 1997. and must cover fiscal year 1997. Subsequent reports are due 

August 31 of each succeeding year.

Sec. 6. AS 36.30.085(d) is amended to read:

(d) If the department. Board of Regents, legislative council, or supreme court 

intends to enter into or renew a lease-purchase agreement for real property vdlh an 

annual rent to the department. University ot A laska* legislative EQUflsiL-Qr 

supreme court that is anticipated to exceed Sfl&OQQ. or * ith total k u m jm a i t t

•2*
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1 that exceed $2,500.000_for the full term of the lease-purcha.se agreement, the

2 department, Board of Regents, legislative council, or supreme court shall provide

3 notice to the legislature. The notice must include the

4 ( 1 ) anticipated total construction, acquisition, or other costs of the

5 project: ""V

6 (2) anticipated annual amount of the rental obligation: and

7 (3) total lease payments for the full term of the Icasc-purchasc

8 agreement.

9 • Sec. 7. AS 36.30.085(e) is amended to read:

10 (c) The department, the Board of Regents, the legislative council, or the

1 1 supreme court may not enter into a Icasc-purchasc agreement to acquire real property

12 with an annual rent to the department,..UnivmUv-QfAlaska. IctriskliyecQuncih

13 or supreme court that is anticipated, to exceed $500.000,_ or_with total lease

14 payments that exceed S2.500.000 for, the full term of . the, lease-purchase
15 agreement, unless the agreement has been approved by the legislature by law.

16 • Sec. 8. AS 36.30.115 is amended to read:

17 Sec. 36.30.115. SUBCONTRACTORS FOR CONSTRUCTION

18 CONTRACTS (a) Within five working days after the identification of the apparent

1 9 low bidder for a construction contract, the apparent low bidder shall submit a list of

20 the subcontractors the bidder proposes to use in the performance of the construction

21 contract. The list must include the name and location of the place of business for each

22 subcontractor, (AND) evidence of each (THE) subcontractor's valid Alaska business

23 license,_ajisi (. A BIDDER FOR A CONSTRUCTION CONTRACT SHALL ALSO

24 SUBMIT) evidence of each subcontractor's registration under AS 08.18. If a

25 subcontractor on the list did not have a valid Alaska business license and valid

26 ccrtificr'e of registration under AS 08.18 at the time the bid was opened, the bidder

27 may not ut? the subcontractor in the performance of the contract, and shall replace the

28 subcontract with a subcontractor who had a valid Alaska business license and a valid

29 certificate of registration under AS 08.18 at the time the bid was opened.

30 (b) The apparent low (A) bidder for a construction contract may replace
31 a listed subcontractor if the subcontractor
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(1 ) fails to comply with AS 08.18;
(2 ) files for bankruptcy or becomes insolvent;
(3 ) fails to execute a contract with the bidder involving performance 

o f the work for which the subcontractor was listed and the bidder acted in good faith;
(4 ) fails to obtain bonding;
(5 ) fails to obtain insurance acceptable to the state;
(6 ) fails to perform the contract with the bidder involving work for 

which the subcontractor was listed;
(7 ) must be substituted in order for the prime contractor to satisfy 

required state and federal affirmative action requirements:
(8 ) refuses to agree or abide with the bidder’s labor agreement; or
(9) is determined by the procurement officer not to be a responsible

subcontractor.
(c) I f  a bidder fo r a construction contract fails to list a subcontractor or lists 

more than one subcontractor for the same portion o f work and the value o f that work 
is in excess o f half o f one percent o f the total bid. the bidder shall be considered to 
have agreed to perform that portion o f work without the use o f a subcontractor and ic 
have represented the bidder to be qualified to perform that work.

(d) A bidder fo r a construction contract who attempts to circumvent the 
requirements o f this section by listing as a subcontractor another contractor, who. in 
turn, sublets the majority of the work required under the contract violates this section.

(e) I f  a construction contract is awarded to a bidder who violates this section, 
the procurement (PURCHASING ) officer may

(1) cancel the contract: or

(2) after notice and a hearing, assess a penalty on the bidder in an 

amount that does not exceed 10 percent of the value of the subcontract at issue.

• Sec. 9. AS 36.30 130(a) is amended to read:

(a) The procurement officer shall give adequate public notice of the invitation 

to bid at least 21 days before the date for the opening of bids. If the procurement 

officer determines (A DETERMINATION IS MADE) in writing that a shorter notice 
period is advantageous [NECESSARY) for a particular bid and P.degyfltg
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competition is anticipated, the 21-day period may be shortened. (THE 

DETERMINATION SHALL BE MADE BY THE CHIEF PROCUREMENT OFFICER 

FOR BIDS FOR SUPPLIES. SERVICES. OR PROFESSIONAL SERVICES. THE 

DETERMINATION SHALL BE MADE BY THE COMMISSIONER OF 

TRANSPORTATION AND PUBLIC FACILITIES FOR BIDS FOR 

CONSTRUCTION OR ACQUISITION OF PROPERTY FOR THE STATE 

EQUIPMENT FLEET.) Notice shall be published in the Alaska Administrative 

Journal. The time and manner of notice must be in accordance with regulations 

adopted by the commissioner of administration. When practicable, notice may include

( 1 ) publication in a newspaper calculated to reach prospective bidders 

located in the state:

(2) notices posted in public places within the area where the work is 

to be performed or the material furnished; and

(3) notices mailed to all active prospective contractors on the 

appropriate list maintained under AS 36.30.050

(A) if the contractors are located in the state;

(B) upon request, if the contractors are not located in the state.

• Sec. 10. AS 36.30.170(b) is amended to read:

(b) The procurement officer shall award a contract based on solicited bids to 

the lowest responsive and responsible bidder after an Alaska bidder preference of five 

percent, an Alaska products preference as described in AS 36.30.322 - 36.30.338, and 

a recycled products preference under AS 36.30.339 have been applied. In this 

>ubscction, "Alaska bidder" means a person who

(1) holds a current Alaska business license;

(2) submits a bid for goods, services, or construction under the name 

as appearing on the person’s current Alaska business license;

(3) has maintained, fo r a period of six months immediately before 

the date of the hid, a place of business within the state that regularly provides in 

the normal course of business the supplies, services. j>r construction of the general 
nature solicited hv the uuencv and that is staffed by the bidder or an employee of 

the bidder IFOR A PERIOD OF SIX MONTHS IMMEDIATELY PRECEDING THE
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DATE OF THE B ID ];
(4 ) is incorporated or qualified to do business under the laws o f the 

state, is a sole proprietorship and the proprietor is a resident o f the state, or is a 
partnership and all partners arc residents o f the state; and

(5 ) if a joint venture, is composed entirely o f ventures that qualify 
under ( I )  - (4 ) o f this subsection.

* Sec. 11. AS 36.30,200 is amended to read:
Sec. 36.30.200. CONDITIONS FOR USE. (a) Except as otherwise provided 

in this chapter, or unless specifically exempted by law, an agency contract shall be 
awarded by competitive sealed proposals i f  it is not awarded by competitive sealed 
bidding. [CONSTRUCTION MAY ONLY BE PROCURED BY  COM PETIT IVE 
SEALED PROPOSALS IF THE CONDITIONS UNDER (c) OF THIS SECTION ARE 
MET.)

(b ) The commissioner may provide by regulation that it is either not 
practicable or not advantageous to the state to procure specified types o f supplies, 
services, or construction by competitive sealed bidding that would otherwise be 
procured by that method. When the [CH IEF] procurement officer], OR FOR 
CONSTRUCTION  CONTRACTS OR PROCUREMENTS FOR THE STATE 
EQUIPMENT FLEET. THE COM M ISSIONER OF TRANSPORTATION AND 
PUBL IC  FAC IL IT IES .) determines in writing with particularity that the use o f 
competitive sealed proposals is more [B IDD ING  IS EITHER NOT PRACTICABLE 
OR NOT] advantageous to the state than competitive sealed bidding, a contract may 
be entered into by competitive scaled proposals [IN ACCORDANCE W ITH  THE 
REGULATIONS. WHEN IT IS DETERM INED THAT IT IS PRACTICABLE BUT 
NOT ADVANTAGEOUS TO USE COMPETITIVE SEALED BIDD ING . THE CHIEF 
PROCUREMENT OFFICER OR COMM ISSIONER OF TRANSPORTATION AND 
PUBLIC  FACILITIES SHALL SPECIFY W ITH PARTICULARITY THE BASIS FOR 
THE DETERM INATION ).

(c) When the com m iK io iK r o f transportation and p u b lk fa c i li lk s  [CH IEF 
PROCUREMENT OFFICER ] determines that it is advantageous to the state, a 
procurement officer may issue a request for proposals requesting the submission o f
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offers to provide construction in accordance with a design provided by the offeror. 

The request for proposals shall require that each proposal submitted contain a single 

nricc that includes (he design/build.

* Sec. 12. AS 36.30.210 is repealed and reenacted to read:

See. 36.30.210. REQUEST FOR PROPOSALS, (a) A request for competitive 

sealed proposals must contain the date, time, and place for delivering pioposals, a 

specific description of the supplies, construction, services, or professional services lo 

be provided under the contract, and the terms under which the supplies, construction, 

services, or professional services are to be provided.

(b) An offeror for a construction contract shall submit evidence ot the offerors 

registration under AS 08.18. A request for sealed proposals for a construction contract 

must require the offeror, no later than five working days after the proposal that is the 

most advantageous to the state is identified, to list subcontractors the offeror proposes 

to use in the performance of the construction contract. The list must include the 

information required under AS 36.30.115(a). The provisions of AS 36,30.115(b) - (c) 

apply to competitive sealed proposals for construction contracts.

(c) A request for proposals must contain that information necessary for an 

offeror to submit a proposal or contain references to any information that cannot 

reasonably be included with the request. The request must provide a description of the 

factors that will be considered by the procurement officer when evaluating (he 

proposals received, including the relative importance of price and other evaluation 

factors.

(d) Notice of a request for proposals shall be given in accordance with 

procedures under AS 36.30.130. The procurement officer may use additional means 

considered appropriate to notify prospective offerors of the intent to enter into a 

contract through competitive sealed proposals.

(e) The offeror must have a valid Alaska business license at the time 

designated, in the request for proposals, for opening of the proposals.

• Sec. 13. AS 36.30.230 is amended to read:

Sec. 36.30.230. DISCLOSURE OF PROPOSALS. The procurement officer 

shall open proposals so as to avoid disclosure of contents to competing offerors before
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notice of intent to award a contract is issued [DURING THE PROCESS OF 

NEGOTIATION). A register of proposals containing the name and address of each 

offeror shall be prepared in accordance with regulations adopted by the commissioner. 

The register and the proposals are open for public inspection after the notice of intent 

to award a contract is issued under AS 36.30.365. To the extent that the offeror i
designates and the procurement officer concurs, trade secrets and other proprietary data 

contained in the proposal documents arc confidential.

Sec. 14. AS 36.30.230 is amended by adding a new subsection to read:

(b) If a solicitation is cancelled under AS 36.30.350 after proposals arc 

received but before a notice of intent to award a contract has been issued under 

AS 36.30.365. a protest of the solicitation or of the cancellation of the solicitation has 

not been filed by an interested party under AS 36.30.560. and the time specified in 

AS 36.30.565(a) for filing such a protest has expired, the procurement officer may 

return a proposal to the offeror that made the proposal. The procurement officer shall 

keep a list of returned proposals in the file for the solicitation.

Sec. 15. AS 36.30.260 is amended to read:

Sec. 36.30.260. CONTRACT EXECUTION. A contract awarded under 

competitive scaled proposals must contain

(1) a statement of the amount of the contract [STATED ON ITS 

FIRST PAGE);

(2) the date for the supplies to be delivered or the dates for 

construction, services, or professional services to begin and be completed;

(3) a description of the supplies, construction, services, or professional 

services to be provided; and

(4) certification by the project director for the contracting agency, the 

head of the contracting agency, or a designee that sufficient money is [FUNDS ARE) 

availab e in an appropriation to be encumbered for the amount of the contract.

Sec. 16. AS 36.30.300 is repealed and reenacted to read:

Sec. 36.30.300 SINGLE SOURCE PROCUREMENTS, (a) A contract may 

be awarded for supplies, serv ices, professional services, or construction without 
competitive sealed bidding, competitive scaled proposals, or other competition in
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1 accordance with regulations adopted by the commissioner. A contract may be awarded

2 under this section only when the chief procurement officer or. for construction

3 contracts or procurements for the state equipment fleet, the commissioner of

4 transportation and public facilities determines in writing that

5 ( 1 ) it is not practicable to award a contract by competitive scaled

6 bidding under AS 36.30.100, competitive sealed proposals under AS 36.30.200, or

7 limited competition under AS 36.30.305; and

8 (2) award of the contract under this section is in the state's best interest.

9 tb) The using agency shall submit written evidence to support a request for a

10 single source procurement. The commissioner of administration or the commissioner

1 1 of transportation and public facilities, as appropriate, may also require the submission

12 of cost or pricing data in connection with an award under this section.

13 (c) To the extent practicable, the procurement officer shall negotiate with the

14 single source to obtain contract terms advantageous to the state.

15 (d) Procurement requirements may not be aggregated or structured so as to
16 constitute a purchase under this section or to circumvent the source selection

17 procedures required by AS 36.30.100 - 36.30.270.

18 * See. 17. AS 36.30.305(a) is amended to read:

19 (a) A contract for supplies, services, professional services, or a construction

20 contract under S 100,000. may be awarded without competitive sealed bidding or

21 competitive sealed proposals in accordance with regulations adopted by the

22 commissioner. A contract may be awarded under this section only when the chief

23 procurement officer or. for construction contracts under SI00.000 or procurements for

24 the state equipment fleet, the commissioner of transportation and public facilities, at,

25 for services of legal counsel the attorney gen e ra l determines in writing that a
26 situation exists that makes competitive sealed bidding or competitive sealed proposals

27 impractical or contrary to the public interest. Procurements under this section shall be

28 made with competition that is practicable under the circumstances
29 [CIRCUMSTANCE. EXCEPr FOR PROCUREMENTS OF SUPPLIES. SERVICES.

30 PROFESSIONAL SERVICES. OR CONSTRUCTION THAT DO NOT EXCEED THE

31 AMOUNT FOR SMALL PROCUREMENTS UNDER AS 36.30.320(a) OR tb ). AS

.9 .
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APPLICABLE. THE AUTHORITY TO MAKE A DETERMINATION REQUIRED 

BY THIS SECTION MAY NOT BE DELEGATED].

Sec. 18. AS 36.30.305(d) is amended to read:

(d) Single (SOLE) source procurements may not be made under this section.

Sec. 19. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.308. INNOVATIVE PROCUREMENTS, (a) A contract may be 

awarded for supplies, services, professional services, or construction using an 

innovative procurement process, with or without competitive scaled bidding or 

competitive sealed proposals, in accordance with regulations adopted by the 

commissioner. A contract may be awarded under this section only when the chief 

procurement officer, or. for construction contracts or procurements of the state 

equipment fleet, the commissioner of transportation and public facilities, determines 

in writing that it is advantageous to the slate to use an innovative competitive 

procurement process in the procurement of new or unique requirements of the state, 

new technologies, or to achieve best value.

(b) The procurement officer shall submit a procurement plan to the Department 

of Law for review and approval as to form before issuing the notice required by tc) 

of this section.

(c) A procurement under this section is subject to the requirements of 

AS 36.30.130.

(d) Nothing in this section precludes the adoption of regulations providing for 

the use of bonuses instead of preferences in a procurement of construction.

Sec. 20. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.311. EMPLOYMENT PROGRAM PROCUREMENTS. A 

procurement of products manufactured or services provided by an employment 

program of the state may be made without competitive sealed bidding or competitive 

sealed proposals, in accordance with regulations adopted by the commissioner.

Sec. 21. AS 36.30 is amended by adding a new section to read:

Sec. 36.30 313. CORRECTIONAL INDUSTRIES PROCUREMENTS. A 

procurement of products or services provided by the correctional industries program 

established under AS 33.32 may be made without competitive sealed bidding or
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competitive sealed proposals, in accordance with regulations adopted by the 

commissioner.

• Sec. 22. AS 36.30.315 is amended to read:

Sec. 36.30.315. FA L S E  S T A T E M E N T S  IN D E T E R M I N A T I O N S  [BY 

CHIEF P R O C U R E M E N T  OFFICER); CRIMLNAL PENALTY. (a) In a 

determination made by a state official [THE CHIEF P R O C U R E M E N T  OFFICER] 

under AS 36.30.300 - 36.30.310. the ltate_o(D.cjal.jnaKiPg <h<? dejenpiflajjofl [CHIEF 

P R O C U R E M E N T  OFFICER1 shall independently examine the material facts of the 

procurement and independently determine whether the procurement is eligible for the 

procurement method requested.

lb) If a state ̂ icinl [THE CHIEF P R O C U R E M E N T  OFFICER) knowingly 

makes a false statement in a determination made [BY T H E  CHIEF P R O C U R E M E N T  

OFFICER) under AS 36.30.300 - 36.30.310. the state official [CHIEF 

P R O C U R E M E N T  OFFICER] is guilty of a class A misdemeanor.

• Sec. 23. AS 36.30.320(a) is amended to read:

(a) A  procurement for supplies, services, or professional services 

[CONSTRUCTION) that docs not exceed an aggregate dollar amount of $50.000. 

construction that does not exceed an ag£reaate^ol]arjttnoun(_oIL$U8)t0()O^)i: 
lease of space that does not exceed 5.000 square feel (S25.000) may be made in 

accordance with regulations adopted by the commissioner for small procurements.

• Sec. 24. AS 36.30 is amended by adding a new section to read:

Sec. 36.30.331. DELIVERY O F  SUPPLIES. Supplies purchased under this 

chapter shall be delivered at a location within the stale unless the department 

determines that a point of delivery outside the state would be in the best interest of the 

state. A  bid or proposal involving the procurement of supplies shall specify the 

delivery location and shall state that the pnee is the delivered pnee at that location

• Sec. 25. AS 36.30 is amended by jdding a new section to read:

See. 36.30.333. P R O C U R E M E N T  O F  PAPER Except as otherwise required 

under AS 36.15.050. AS 36.30.322 • 36.30.332. and 36.30.334 - 36.30.338. when a 

state agency purchases paper, at least 25 percent of the quantity purchased must be 

recycled paper unless recycled paper is not available for the purchase or unless, after
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1 application of ihe procurement preference under AS 36.30,339. the recycled paper is

2 more expensive than the nonrecyclcd paper.

3 * Sec. 26. AS 36.30 is amended by adding a new section to read:

4 Sec. 36.30.335. PRODUCT PREFERENCES. This chapter docs not modify

5 AS 36.15.010 and 36.15.020 regarding preference for Alaska forest products, or

6 AS 36.15.050 and 36.15.060 regarding preference for Alaska agricultural and fisheries

7 products, except as provided in AS 36.30.170(b), (c). and (c) - (h). and 36.30.339.

8 * Sec. 27. AS 36.30.520(a) is amended to read:

9 (a) The commissioner shall maintain for a minimum of five years a record

10 listing all single [SOLE] source procurement contracts made under AS 36.30.300 and

1 1 emergency procurements made under AS 36.30.310. The record must contain

12 (I) each contractor’ s name;

13 (2) the amount and type of each contract ind

14 (3) a listing of the supplies, services, professional services, or

15 construction procured under each contract.

16 * Sec. 28. AS 36.30 is amended by adding a new section to read:

17 See. 36.30.522. RECORDS OF INNOVATIVE PROCUREMENTS. The

18 commissioner and the contracting agency shall keep a file for each contract awarded

19 under an innovative procurement process under AS 36.30.308. The file is subject to

20 inspection under the same standards as described in AS 36.30.140(b) anu 36.30.230.

21 The file kept by the commissioner must contain a summary of the information in the

22 file of the contracting agency. The file kept by the contracting agency must contain

23 ( I ) a copy of the contract;

24 (2) the written determination under AS 36.30.308(a);

25 (3) the procurement plan as approved as to form by the Dcpanmcnt of

26 Law;

27 (4) the record of notice under AS 36.30.130; and

28 (5) the record of respondents to solicitation.

29 * Sec. 29. AS 36.30 is amended by adding a new section to article 9 to read:

30 Sec. 36.30.550. APPLICABILITY OF PROTEST AND APPEAL

31 PROCEDURES, (a) Except for small procurements made under AS 36 30.320. the

a
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provisions of AS 36.30.560 - 36.30.615 apply to a solicitation, a proposed contract 

award, and a contract for supplies, services, professional services, or construction.

(b) The commissioner shall adopt regulations providing for protest and appeal 

procedures of small procurements made under AS 36.30.320.

• Sec. 30. AS 36.30.565(a) is amended to read:

(a) A protest based upon alleged improprieties o r ambiguities in a 
solicitation must be filed at least 10 days before the due date o f the hid o r 
proposal its stated in the solicitation. A protest based upon alleged improprieties in 
an award of a contract or a proposed award of a contract must be filed within 10 days 

after a notice of intent to award the contract is issued by the procurement officer.

• Sec. 31. AS 36.30.580(a) is amended to read:

(a) The procurement officer of the contracting agency shall issue a written 

decision containing the basis of the decision within 15 (14) days after a protest has 

been filed. A copy of the decision shall be furnished to the protester by certified mail 

or other method that provides cv Jcncc of receipt.

• See. 32. AS 36.30.580(b) is amended to read:

(b) The time for a decision may be extended up to 2Q (26) days for good cause 

by the commissioner of administration, or for protests involving construction or 

procurements for the state equipment fleet, the commissioner of transportation and 

public facilities. If an extension is granted, the procurement officer shall notify the 

protester in writing of the date that (OF) the decision is due.
• See. 33. AS 36.30.585 is amended by adding a new subsection to read:

(c) Notwithstanding (a) and (b) of this section, if a protest is sustained in 

whole or part, the protester’s damages are limited to reasonable bid or proposal 

preparation costs.

• Sec. 34. AS 36.30.605(a) is amended to read:

(a ) The procurement officer of the contracting agency shall file a complete 
report on the protest and decision with the commissioner of administration or the 

commissioner of transportation and public facilities, as appropriate, within IQ (SEVEN) 

days after a protest appeal is filed. The procurement officer shall furnish a copy of the 
report to the protester and to interested panics that have requested a copy of the appeal
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1 under AS 36.30.595(b).

2 * Sec. 35. AS 36.30.605(c) is amended to read:

3 (c) The protester may file comments on the protest report with the

4 commissioner of administration or the commissioner of transportation and public

5 facilities, as appropriate, within JLfl (SEVEN) days after the report is received. The

6 protester shall provide copies of the comments to the procurement officer and to

7 interested parties that have requested a copy of the appeal under AS 36.30.595(b).

8 * Sec. 36. AS 36.30.620(a) is amended to read:

9 (a) A contractor shall file a claim concerning a contract awarded under this

10 chapter with the procurement officer. The contractor shall certify that the claim is

1 1 made in good faith, that the supporting data arc accurate and complete to the best of

12 the contractor’s knowledge and belief, and that the amount requested accurately

13 reflects the contract adjustment for which the contractor believes the state is liable.

14 A claim under this section must.be filed within 30 days after the contractor

15 becomes aware of the basis of the claim or should hayoknowri Jhgbasis jjfJhg

16 claim, whichever is earlier,

17 • Sec. 37. AS 36.30.620 is amended by adding a new subsection to read:

18 (g) This section does not apply to payment disputes governed by

19 AS 37.05.285.

20 • Sec. 38. AS 36.30.655 is amended to read:

21 Sec. 36.30.655. LIST OF PERSONS DEBARRED OR SUSPENDED. The

22 commissioner shall maintain a list of all persons debarred or suspended from

23 consideration for award of contracts. The commissioner shall remove a person

24 debarred or suspended from the lists of contractors under AS 36,30.0?0_fQ£Jhg
25 period of debarment or suspension,

26 * See. 39. AS 36.30.850(b)(23) is amended to read:

27 (23) operation and protection of assets or disposals of equipment

28 and supplies acquired through foreclosure or other legal proceedings relating. to [OF1

29 loans issued under AS 03.10:

30 * Sec. 40. AS 36.30.850(b) is amended by adding new paragraphs to read:

31 (34) procurements by the Office of the Governor for lobbying, public

o
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t relations, r r  advertising;
2 (35 ) purchases o f livestock by a correctional industries program
3 established under AS 33.32.
4 • Sec. t l .  AS 36.30.910 is amended to read:
5 See. 36.30.910. PURCHASES THROUGH GENERAL SERVICES
6 ADM INISTRATION . NQtwilhstanding.anothslLPLQvbiQ Il 9Lihi5JEhePtfE» (THIS
7 CHAPTER DOES NOT PREVENT] purchasing through the general services
8 administration o r from  federal supply .schedules o f __the_JttneraI .services
9 adm inistration mav be made without competitive sealed bidding, competitive

10 sealed proposals, o r other competition, so long_as the purchasing is made in
11 accordance with regulations adopted by the commissioner for.purchases under
12 this section and as provided by f c i t o l  law.
13 • Sec. 42. AS 36.30.990 is amended by adding a new paragraph to read:
14 (22 ) "state official" means a public employee, public officer, or official
15 o f an agency.
16 * Sec. 43. Section 3. ch. 59, SLA 1994 , is amended to read:
17 Sec. 3. AS 36.30.130(a) is repealed and reenacted to read:
18 (a ) The procurement officer shall give adequate public notice o f the invitation
19 to bid at least 21 days before the date for the opening o f bids. I f  the procurement
20 ofTlcer determines [A DETERM INATION IS MADE] in writing that a shorter notice
21 period is advantageous (NECESSARY] for a particular bid and adequate
22 competition is anticipated, the 2 1-day period may be shortened. (THE
23 DETERM INATION SHALL BE MADE BY  THE CHIEF PROCUREMENT OFFICER
24 FOR B IDS  FOR SUPPLIES . SERV ICES. OR PROFESSIONAL SERV ICES. THE
25 DETERM INATION  SHALL BE MADE BY  THE COM M ISSIONER OF
26 TRANSPORTATION  AND PUBL IC  FAC ILIT IES FOR B IDS FOR
27 CONSTRUCTION  OR ACQUISIT ION OF PROPERTY FOR THE STATE
28 EQU IPM ENT FLEET.) Notice shall be published in the Alaska Administrative
29 Journal. The time and manner o f notice must be in accordance with regulations
30 adopted by the commissioner o f administration. When practicable, notice may include
31 (1 ) publication in a newspaper calculated to reach prospective bidders;

a
•15*

N ew  T m xc  U n d e r  1 1 n e d  [D E L E T E D  T E X T  O M C K E T K D I



1 j (2) notices posted in public places within the area where the work is

2 to be performed or the material furnished; and

3 (3) notices mailed to all active prospective contractors on the

4 appropriate list maintained under AS 36.30.050.

5 * Sec. 44. (a) AS 36.30.015(c). 36.30.090. 36.30.095. 36.30.100(b), 36.30.850(b)( 14),

6 and 36.30.900 arc repealed.

7 (b) AS 36.30.320(b) is repealed.

8 • Sec. 45. REVISOR'S CHANGES. The rcvisor of statutes is requested to change the

9 heading of article 5 of AS 36.30 from "Article 5. Preference for Alaska Products." to

10 "Article 5. Preferences.” . Additionally, the rcvisor of statutes is requested to renumber

U AS 36.30,339 to AS 36.30.337. to place that section in article 5 of AS 36.30.

12 • Sec. 46. TRANSITION; REGULATIONS. Notwithstanding sees. 49 - 51 of this Act.

13 the commissioner of administration and the commissioner of transportation and public facilities

14 may proceed to adopt regulations necessary’ to implement respective changes in law enacted

15 by this Act. The regulations take effect under AS 44 62 (Administrative Procedure Act), but

16 not before the effective date of the change in law in this Act.

17 • Sec. 47. APPLICABILITY. Notwithstanding the changes in law made by this Act, the

18 state agencies may continue to act on or consider a provision of a solicitation, notice of intent

19 to award, or response lo solicitation made before the effective date of the relevant change in

20 law enacted by this Act. to the extent that the provision is not inconsistent with a provision

21 of this Act.

22 * Sec. 48. Sections 2 - 9 .  II . 15. 20 - 22. 24 - 26. 38 - 40. 42. 44(a). and 45 • 47 of this

23 Act take effect immediately under AS 01.10.070(c).

24 • Sec. 49. Sections I. 10. 12 • 14. 16 - 19. 23. 27. 28. 30 - 37. 41. and 44(b) of this Act

25 take effect September 30. 1996.

26 * Sec. 50. Section 29 of this Act takes effect January I. 1997.

27 • Sec. 51. Section 43 of this Act takes effect August 22. 1998.

a
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P R O C U R E M E N T  BILL 

S T C T I O N  A N A L Y S I S

Section 1 revises the references to the commissioner’ s authority to adopt regulations governing 
sole-source procurements to single source procurements consistent with the amendment in 
Section 15.

Section 2 revises the reference to the commissioner’ s authority to adopt regulations governing 
the listing o f subcontractors consistent with the amendment in Sections 8 and 12.

Section 3 clarifies AS 36.30.050(a) by allowing the commissioner o f administration to exclude 
the names o f persons debarred or suspended from the list o f contractors that is maintained by the 
department.

Section 4 adds a new subsection to AS 36.30.080, which will allow the department o f 
administration (department), at its option, to procure lease space o f 5000 square feet or less 
utilizing the more simplified procedures for small procurement under AS 36.30.320. It is the 
experience o f the department that smaller office leases may be acquired more efficiently and 
quicker without the use o f formal competitive bidding processes.

Section 5 adds new section AS 36.30.083, authorizing negotiated lease extensions with cuncni 
lessors without utilizing the competitive procedures o f  AS 36.30, provided the extension is not 
longer than 10 years and the state receives, at a minimum, a cost savings o f a) 10 percent over the 
term o f the extension, or b) 5 percent over the term o f the extension and the lessor agrees to make 
modifications to the lease space to bring it into compliance with applicable requirements o f the 
/ mcricans with Disabilities Act o f  1990. This section also requires the department, the 
University' o f Alaska, the Alaska Court System and the Legislative Affairs Agency to submit an 
annual report to the Legislative Budget and Audit committee detailing the leases extended under 
this provision and the cost savings achieved. A similar provision in statute resulted in a rent 
savings o f  S I.790.400.00 in FY 95.

Sections 6 and 7 o f the bill amend AS 36.30.085, lo allow- the department. Board o f Regents, 
legislative council, or supreme court to enter into or renew lease purchase agreements o f  real 
estate, without the need for legislative notice and approval, i f  it i. anticipated that the annual rent 
will not exceed $500,000 or the total Icasc-purchasc price will not exceed $2,500,000. These arc 
the same threshold lease rate values as set out in AS 36.30.080. for which no legislative notice or 
approval is required.

Section 8 amends AS 36.30.115 by deleting reference to the subcontractor notification 
requirements o f  AS 36.30.115 for purposes o f  supply and serv ices, but retains this requirement 
for construction bids.

Section 9 amends AS 36.30.130(a) by allowing a procurement officer, rather than only the chief 
procurement officer, to determine, in writing, when a shorter period than 21 days notice may be 
shortened taking into account whether shorter notice is advantageous and still provides for 
adequate competition. This section improves efficiency by permitting the procurement officer 
making the purchase to exercise the discretion to reduce the circulation period.

*



Section 10 tightens the requirements for a bidder to qualify for the Alaska bidder’s preference by 
requiring in addition to the existing standards in AS 36.30.170(b), that the bidder has, for a 
period o f six months immediately preceding the date o f the bid, maintained a place o f business 
within the state that in the normal course o f business regularly provides the supplies, services, or 
construction o f the general nature solicited by the agency and that is staffed by die bidder or an 
employee o f the bidder. This should eliminate a current practice o f a person brokering his or her 
bidder preference by bidding on a contract for which they do not normally do such business, 
receiving the preference, Jicn assigning the contract to an entity that would not qualify for the 
preference.

Section 11 amends AS 36.30.200. to expand the aut) irized use o f competitive scaled proposals. 
The amendment empowers the procurement officer actually making the purchase to determine, in 
writing, when use o f a competitive sealed proposal to procure a good or service is more 
advantageous to the state than use o f the more restrictive competitive sealed bid. Use o f the 
comparison is often a better method for obtaining best value and incorporating past vendor 
performance in award criteria. In subsection (c), the chief procurement officer is replaced with 
the commissioner o f transportation and public facilities, as the person who may determine when 
it is advantageous to the state to issue a request for proposals for submission o f offers to provide 
construction in accordance with a design provided by the offeror (i.e., a design/build offer). 
Because construction bids and proposals are under the authority o f the department of 
transportation and public facilities, it makes little sense to have the chief procurement officer in 
the department o f administration make such a determination.

Section 12 repeals and reenacts 36.30.210. The reenacted statute deletes the reference to the 
subcontractor notification requirements o f AS 36.30.1 15. for competitive sealed proposal 
acquisitions of supplies, services, and professional services, but retains this requirement for 
construction competitive sealed proposals.

Section 13 amends AS 36.30.230 to require that the procurement officer not disclose the content 
o f competing offers after proposals arc opened until after the notice o f intent to award has been 
issued. By keeping such proposals confidential until a notice o f intent is issued, the state is able 
to utilize its negotiation powers under AS 36.30.240. to obtain best and final offers without 
jeopardizing the integrity o f the competitive process i f the proposals were allowed to be made 
public immediately upon opening as in the case o f competitive bids.

Section 14 adds a new subsection to AS 36.30.230, to allow that proposds received in response 
to a request for proposals be returned to the offeror, without public disclosure, when a 
solicitation is canceled before a notice o f intent to award is issued and no protest o f the 
solicitation or cancellation has been filed within the lime allowed. The procurement officer must 
keep a list o f returned proposals. Under current law, the procurement officer is required to keep 
all proposals received and there is no exception for canceled solicitations. This new subsection 
will allow a new solicitation to occur without competitors’ prices having been revealed, thus 
increasing the competitiveness and fairness o f the process.

Section 15 is a housekeeping measure that deletes the administrative requirement that the amount 
o f the contract must be stated on the first page o f the contract. While it may be administratively



convcnicni to have the amount noted on the first page of a contract, there is no legal reason to 

mandate it in law. This matter is more appropriately handled through the state Administrative 

Manual.

Section 16 repeals and reenacts AS 36.30.300, dealing with single source procurements. The 

new provision allows use of the single source procurement when it is determined by the chief 

procurement officer or, for construction contracts or procurements for the state equipment fleet, 

the commissioner of transportation and public facilities makes a written determination that it is 

not practicable to award a contract by one of the competitive methods in AS 36.30 and the award 

of the contract to a single source is in die state's best interest. This section will make use of the 

single source provision in the code a more useful tool for procurement units and more workable 

than the current law.

Section 17 makes use of limited competition consistent with other sections of A S  36.30, namely, 

noting the attorney general's authority to procure legal services for the state is applicable under 

limited competition methods. Further, the amendment deletes die nondelcgation of a decision to 

use limited competition so that the chief procurement officer is able to delegate this 

determination, similar to other delegations.

Section 18 revises limited competition procurements to reflect that single source procurements 

may not be entered into under this section.

Section 19 is a new section, A S  36.30.308, authorizing the use of innovative procurement 

methods in the procurement of new or unique requirements to the state, new technologies, or to 

achieve best value when determined by the chief procurement officer, or commissioner of 

transportation and public facilities for construction, that an innovative procurement method is to 

the state's best advantage. This creates an avenue to develop improved approaches that mav 

achieve savings, improve results, and permits “outside the box’’ thinking when appropriate. The 

section also permits the continuation of the existing preference bonus program permitted in 

statute for construction.

Section 20 relates to the repeal of A S  36.30.100(1), to permit the purchase of products or 

services manufactured by an employment program widiout the use of competitive sealed bidding. 

This new section, placed in Article 4 (Other Procurement Methods), clarifies that purchases from 

an employment program arc not subject to either competitive sealed bidding or competitive 

sealed proposal processes, but that the commissioner may adopt regulations governing agencies’ 

purchases from an employment program.

Section 21 relates to the repeal of A S  36.30.100(b)(3) to permit the purchase of serv ices provided 

by correctional industries to be made without competitive sealed bidding. The new statute 

AS 36.30.313, placed in Article 4 (Other Procurement Methods) clarifies that purchases from 

Alaska Correctional Industries (ACI) arc not subject to either compcntivc sealed bidding or 

competitive sealed proposal processes, but that the commissioner may adopt regulations 

governing agencies’ purchases from ACI.

Section 22 expands the impact of the criminal penalty for false statements in determinations from 

just the chief procurement officer to any "state official” acting under authority of a provision of
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the code. A ll state officials should be accountable under the code for knowingly making a false 
statement in a determination. This expands responsibility to coincide with expanded authority.

Section 23 increases the amount for use o f small procurement procedures to procurement o f 
supplies or professional services that do not exceed the aggregate dollar amount o f $50,000 and 
for construction that docs not exceed an aggregate dollar amount o f $100,000, and for lease space 
that docs not exceed 5,000 square feet (as noted in section 2 o f  the bill). ITiis section efficiently 
expands the use o f  simplified procurement procedures consistent with the Federal Acquisition 
Streamlining Act o f 1994.

Sections 24 through 26 arc provisions in current law which have been reorganized and given new 
section numbers.

Section 27 modifies the existing recordkeeping requirements to include single source 
procurements in accordance with the amendment in Section 14.

Section 28 is a new icction requiring that records o f innovative procurements be kept and opened 
for inspection. The items which must be maintained in the file arc identified. Successful 
innovative procurements should be shared with procurement officers if they achieve savings and 
improve results.

Section 29 adds a new section to allow for the commissioner to adopt regulations to govern 
protests and appeals o f  small procurements made under AS 36.30.320. This section permits the 
development o f  a simplified protest procedure for small procurements that should reduce time 
and cost for the vendor and the state.

Section 30 repeals and reenacts AS 36.30.565 requiring a protest o f a solicitation to be filed 
within 10 days o f  bid opening and allows a procurement officer to accept a late filed protest 
provided there is a showing o f good cause.

Sections 31 through 35, amend the time provisions for the filing o f decisions, appeals, protest 
reports and responses by making them more uiufonn to court rules, i.e., 7 days, 10 days, 15 days.

Sections 36 and 37 amend AS 36.30.620, regarding contract claims, by requiring a claim to be 
filed within 30 days after the contractor becomes aware ot the basis o f the claim or should have 
known the basis o f  the claim, whichever is earlier. Under present law. no time limitation for 
bringing a contract claim is stated. This amendment will force contractors to bring claims 
expeditiously so that they may be resolved in a timely fashion and the evidence and issues do not 
become stale, with unnecessary expenses accruing. The time limitation is not applicable to 
payment disputes governed by AS 37.05.285.

Section 38 amends AS 36.30.655, to require the commissioner to remove the names o f  persons 
debarred or suspended from the list o f  contractors maintained by the department during the 
period o f  debarment or suspension.

Sections 39 and 40 amend AS 36.30.850(b), by exempting from the code 1) procurements by the 
office o f  the Governor for Ic jbying, public relations and advertising, 2) purchases o f livestock
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for correctional industries, and 3) operation end protection o f assets or disposals o f equipment 
and supplies acquired through foreclosure, or oilier legal proceedings, o f  agricultural loans under 
AS 03.10.

Section 41 amends AS 36.30.910 to make clear that purchasing through the federal general 
services administration or firom “ General Services Administration, Federal Supply Schedules," 
may be made by an agency without competitive process provided such purchases arc made in 
accordance with regulations to be adopted by the -ommissioner and as provided for in federal 
law.

Section 42 defines “ state official," to mean a public employee or public officer or official.

Section 43 preserves the repealer provision in existing statute.

Section *44 contains sections o f the current code to be repealed, many o f  which were the result o f 
renumbering as noted herein, including:

AS 36.30.015(c) is repealed, resolving a conflict in statute that charges the Chief 
Procurement Officer with responsibility for disposals o f surplus property. While AS 
36.30.015(c) prohibits the Commissioner o f Administration from delegating surplus 
property disposals. Under this revision, the Commissioner can delegate preparation o f 
regulations and disposal o f surplus property.
AS 36.30.090, Delivery o f  Supplies, is repealed to move to Section 23 in the new 
preferences.
AS 36.30.095, Procurement o f Paper, is repealed to move to Section 24 o f the new 
preferences article.
AS 36.30.100(b) repeals exemption o f competitive bidding for food, clothing, and 
medical supplies, as well as exemptions for purchases from employment programs and 
Correctional Industries, which are re-enacted in Sections 20 and 21 o f  the bill.
AS 36.30.S50(b)(14) repeals the exemption for purchases by state boarding schools.
AS 36.30.900 repeals the product preferences references. It is reenacted in the 
preferences section.

Section 45 requests the revision to rctitlc Article 5 from “ Preference for Alaska Products" to 
“ Article 5 Preferences.”  The new article will include ether preferences such as the "Recycled 
Product Preference. ’ The revision is also requested to renumber appropriate sections.

Section 46 permits adomion o f  regulations to implement revisions to statute, but the regulation 
may not be effective before the effective date o f  the law.

Section 47 permits continuation o f  existing procurement actions begun under the law prior to the 
effective date o f  revisions.

Sections 48 through 51 provide for effective dates.
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P R O C U R E M E N T  HILL,
SECT IO N  ANALYSIS

Section 1 revises the references to the Commissioner’s authority to adopt regulations governing 
solc-sourcc procurements to single-source procurements consistent with the amendment in 
Section 15. ',

Section 2 revises the reference to the Commissioner’s authority to adopt regulations governing 
the listing o f subcontractors consistent with the amendment in Sections 11 and 43.

Section 3 clarifies AS 36.30.050(a) by allowing the commissioner of administration to exclude 
the names o f persons debarred or suspended from the list o f contractors that is maintained by the 
department.

Section 4 adds a new subsection to AS 36.30.080, which w ill allow the Department of 
Administration (department), at its option, to procure lease space o f 5000 square feet or less 
utilizing the more simplified procedures for small procurement under AS 36.30.320. It is the 
experience o f the department that smaller office leases may be acquired more efficiently and 
quicker without the use o f formal competitive bidding processes.

Section 5 adds new section AS 36.30.083, authorizing negotiated lease extensions with current 
lessors without utilizing the competitive procedures o f AS 36.30, provided the extension is not 
longer than 10 years and the state receives, at a minimum, a cost savings o f a) 10 percent over the 
term o f the extension, or b) 5 percent over the term o f the extension and the lessor agrees to make 
modifications to the lease space to bring it into compliance with applicable requirements of the 
Americans with Disabilities Act o f 1990. This section also requires the department, the 
University o f Alaska, the Alaska Court System and the Legislative Affairs Agency to submit an 
annual report to the Legislative Budget and Audit committee detailing the leases extended under 
this provision and the cost savings achieved. A similar provision in statute resulted in a rent 
savings of SI.790.400.00 in FY 95.

Sections 6 and 7 o f the bill amend AS 36.30.085. to allow the department. Board of Regents, 
legislative council, or supreme court to enter into or renew lease purchase agreements of real 
estate, without the need for legislative notice and approval, if it is anticipated that the annual rent 
will not exceed $500,000 or the total Icasc-purchasc price w ill not exceed $2,500,000. These are 
the same threshold lease rale values as set out in AS 36.30.080, for which no legislative notice or 
approval is required.

Section 8 amends AS 36.30.130(a) by allowing a procurement officer, rather than only the chief 
procurement officer, to determine, in writing, when a shorter period than 21 days notice may be 
shortened, taking into account whether shorter notice is advantageous and still provides for 
adequate competition. I his section improves efficiency by permitting the procurement of ficer 
making the purchase to exercise the discretion to reduce the circulation period.

Section 9 tightens the requirements for a bidder to qualify for the A la ska 's  bidder preference b> 
requiring in addition to the existing standards at A S  36.30.17*8b), that the bidder has. for a
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period o f six months immediately preceding the date o f the hid, maintained a place of business 
within the state that in the normal course of business regularly provides the supplies, services or 
construction o f the general nature solicited by the agency and that is staffed by the bidder or an 
employee of the bidder. This should eliminate a current practice o f a person brokering his or her 
bidder preference by bidding on a contract for which they do not normally do such business, 
receiving the preference, then assigning the contract to an entity that would not qualify for the 
preference.

Section 10 amends AS 36.30.200, to expand the authorized use of competitive sealed proposals. 
The amendment empowers the procurement officer actually making the purchase to determine, in 
writing, when use o f a competitive sealed proposal to procure a good or service is more 
advantageous to the state than use o f the more restrictive competitive sealed bid. Use o f the 
comparison is often a better method for obtaining best value and incorporating past vendor 
performance in award criteria. In subsection (c). the chief procurement officer is replaced with 
the commissioner o f transportation and public facilities, as the person who may determine when 
it is advantageous to the state to issue a request for proposals for submission o f offers to provide 
construction in accordance with a design provided by the offeror (i.e., a design/build oiler). 
Because construction bids and proposals are under the authority o f the department o f 
transportation and public facilities, it made little sense to have the chief procurement officer in 
the department of administration make such a determination.

Section 11 is amended by deleting reference to the subcontractor notification requirements o f 
AS 36.30.115, for purchases of supplies, services, and professional services, but retains this 
requirement for construction.

Section 12 amends AS 36.30.230 to require that the procurement office not disclose the content 
o f competing offers after proposals are opened until after the notice o f intent to award has been 
issued. By keeping such proposals confidential until a notice o f intent is issued, the state is able 
to utilize its negotiation powers under AS 36.30.240. to obtain best and final offers without 
jeopardizing the integrity o f the competitive process i f the proposals were allowed to be made 
public immediately upon opening as in the case o f competitive bids.

Section 13 adds a new subsection to AS 36.30.230, to allow that proposals received in response 
to a request for proposals be returned to the offeror, without public disclosure, when a 
solicitation is canceled before a notice of intent to award is issued and no protest o f the 
solicitation or cancellation has been filed within the time allowed. The procurement officer must 
keep a li.4 o f returned proposals. Under cuncnt law. the procurement office is required to keep 
all proposals received and there is no exception for canceled solicitations. This new subsection 
will allow a new solicitation to occur without competitors’ prices having been revealed, thus, 
increasing the competitiveness and fairness o f the process.

Section 14 is a housekeeping measure that deletes the administrative requirement that the amount 
o f the contract must be stated on the first page o f the contract. While it may be administrative!} 
convenient to have the amount noted on the first page o f a contract, there is no legal reason to 
mandate it in law Ihis matter is more appropriately handled through the state Administrative 
Manual.
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Section 15 repeals and reenacts AS 36.30.300, dealing with single source procurements. The 
new provision allows use o f the single source procurement when it is determined by the chief 
procurement officer or, for construction contracts or procurements for the state equipment Meet, 
the commissioner o f transportation and public facilities makes a written determination that it is 
not practicable to award a contract by one o f the competitive methods in AS 36.30 and the award 
o f the contract to a single source is in the slate’ s best interest. This section will make use o f the 
single source provision in the code a more useful tool for procurement units and more workable 
than the current law.

Section 16 makes use o f limited competition consistent with other sections o f  AS 36.30, namely, 
noting the attorney general’s authority to procure legal servicer for the state is applicable under 
limited competition methods. Further, the amendment deletes the nondelegation o f a decision to 
use limited competition so that the chief procurement officer is able to delegate this 
determination, similar to other delegations.

Section 17 revises limited competition procurements to reflect that single-source procurements 
may not be entered into under this section.

Section 18 is a new section, AS 36.30.308, authorizing the use o f innovative procurement 
methods in the procurement o f  new or unique requirements to the state, new technologies, or to 
achieve best value when determined by the chief procurement officer, or commissioner o f 
transportation and public facilities for construction, that an innovative procurement method is to 
the state’ s best advantage. 'This creates an avenue to develop improved approaches that may 
achieve savings, improve results, and permits “ outside the box" thinking when appropriate.

Section 19 relates to the repeal o f  AS 36.30.100(1), to permit the purchase o f products or 
services manufactured by an employment program without the use o f competitive sealed bidding. 
This new section, placed in Article 4 (Other Procurement Methods), clarifies that purchases from 
an employment program arc not subject to either competitive sealed bidding or competitive 
scaled proposal processes, but that the commissioner may adopt regulations governing agencies’ 
purchases from an employment program.

Section 20 relates to the repeal o f AS 36.30.100(b)(3) to permit the purchase o f  services provided 
by correctional industries to be made without competitive sealed bidding. New AS 36.30.313. 
placed in Article 4 (Other Procurement Methods), clarifies that purchases from Alaska 
Correctional Industries (ACI) are not subject to either competitive scaled bidding or competitive 
scaled proposal processes, but that the commissioner may adopt regulations governing agencies’ 
purchases from ACT

m

Section 21 expands the impact o f the criminal penalty for false statements in determinations from 
just the chief procurement officer to any “ state official" acting under authority o f  a provision o f 
the code. All state officials should be accountable under the code for knowingly making a false 
statement m a determination This expands responsibility to coincide with expanded authority.
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Section 22 increases the amount for use o f small procurement procedures to procurement of 
supplies or professional services that do not exceed the aggregate dollar amount o f $50,000 and 
for construction that does not exceed an aggregate dollar amount o f $ 100,000, and for lease space 
that docs not exceed 5.000 square feet (as noted in section 2 of the bill). This section efficiently 
expands the use o f simplified procurement procedures consistent with the Federal Acquisition 
Streamlining Act o f 1994.

Sections 23 through 25 are provisions in current law which have been reorganized and given new 
section numbers.

Section 26 modifies the existing recordkeeping requirements to include single-source 
procurements in accordance with the amendment in Section 14.

Section 27 is a new section requiring that records of innovative procurements be kept and opened 
for inspection. Ihe items which must be maintained in the file arc identified. Successful 
innovative procurements should be shared with procurement officers i f they achieve savings and 
improve results.

Section 28 adds a new section to allow for the commissioner to adopt regulations to govern 
protests and appeals of small procurements made under AS 36.30.320. This section permits the 
development o f a simplified protest procedure for small procurements that should reduce time 
and cost for the vendor and the state.

Section 29 repeals and reenacts As 36.30.565 requiring a protest of a solicitation to be filed 
within 10 days o f bid opening and allows a procurement officer to accept a late filed protest 
provided there is a showing o f good cause.

Sections 30 through 34. amend the time provisions for the filing of decisions, appeals, protest 
reports and responses by making them more uniform to court rules, i.e.. 7 days. 10 days. 15 days.

Sections 35 and 36 amend AS 36.30.620. regarding contract claims, by requiring a claim to be 
filed within 30 days after the contractor becomes aware o f the basis of the claim or should have 
known the basis o f the claim, whichever is earlier. Under present law, no time limitation for 
bringing a contract claim is staled. This amendment w ill force contractors to bring claims 
expeditiously so that they may be resolved in a timely fashion and the evidence and issues do not 
become stale, with unnecessary expenses accruing. Ihe time limitation is not applicable to 
payment disputes governed by AS 37.05.285.

Section 37 amends AS 36.30.655, lo require the commissioner to remove the names o f persons 
debarred or suspended from the list o f contractors maintained by the department during the 
period o f debarment or suspension.

Sections 38 and 39 amend AS 36.30.850(b). by exempting from the code I ) procurements by the 
office o f the Governor for lobbying, public relations and advertising, 2) purchases o f livestock 
for correctional industries, and 3) operation and protection o f assets or disposals o f equipment
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and supplies acquired thr ugh foreclosure, or other loyal proceedings, of agricultural loans under 
AS 03.10.

Section 40 amends AS 36.30.910 to make clear that purchasing through the federal general 
services administration or from "General Services Administration, Federal Supply Schedules,” 
may be made by an agency without competitive process provided such purchases are made in 
accordance with regulations to be adopted by the commissioner and as provided for in federal 
law.

Section 41 defines “ state official,” to mean a public employee or public officer or official.

Section 42 preserves the repealer provision in existing statute.

Section 43 contains sections of the current code to be repealed, many o f which were the result o f 
renumbering as noted herein, including:

AS 36.30.015(c) is repealed, resolving a conflict in statute that charges the Chief 
Procurement Officer with responsibility for disposals of surplus property. While AS 
36.30.015(c) prohibits the Commissioner o f Administration from delegating surplus 
property disposals. Under this revision, the Commissioner can delegate preparation o f 
regulations and disposal o f surplus property.
AS 36.30.090. Delivery o f Supplies, is repealed to move to Section 23 in the new 
preferences.
AS 36.30.095, Procurement o f Paper, is repealed to move to Section 24 of the new 
preferences article.
AS 36.30.100(b) repeals exemption o f competitive bidding for food, clothing, and 
medical supplies, as well as exemptions for purchases from employment programs and 
Correctional Industries, which are re-enacted in Sections 20 and 21 o f the bill.
AS 36.30.850(b)( 14) repeals the exemption for purchases by state boarding schools.
AS 36.30.900 repeals the product pieferenccs references. It is ic-cnactcd in the 
preferences section.

Section 44 requests the revision to retitle Article 5 from "Preference for Alaska Products" to 
"Article 5 Preferences.” Hie new article will include other preferences such as the “ Recycled 
Product Preference." I he revision is also requested to renumber appropriate sections.

Section 45 permits adoption of regulations to implement revisions to statute, but the regulation 
may not be effective before the effective date o f the law.

Section 46 permits continuation o f existing procurement actions begun under the law prior to the 
effective date of revisions.

Sections 47 through 50 provide lor effective dales.
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As Seen In Computer Digest

By David M. Nadler*
David_M _Nadler@dsmllp.com 
(202) 828-2281

On October 13, 1994. President Clinton signed into law the Federal Acquisition Streamlining Act of 
1994 ("FASA") While those who now do business with the federal government may be aware of 
these changes, those seeking federal contracts are well served by a closer look at these reforms

The comprehensive acquisition reform legislation streamlines the federal government's S200 billion-a- 
year acquisition system and dramatically changes the way the government performs its contracting 
functions Generally, the statute seeks to: (1) increase the government’s reliance on commercial 
goods and services; (2) streamline the procurement process for high-volume, low-value acquisitions,
(3) improve access by small businesses to government contracting opportunities; (4) improve the bid 
protest process; and (5) extend the Truth in Negotiations Act to civilian agencies and raise to 
S500.000 the threshold for submitting certified cost or pricing data under that Act.

A cq u i r in g  C o m m e r c i a l  I t e m s

A key provision in FASA ir strongly stated preference for buying commercial "off-the-shelf’ items, 
rather than purchasing through the detailed bidding process for government-unique items. To 
encourage the private sector to sell to the government, the statute defines commercial items more 
broadly and eliminates numerous statutory requirements for purchases of such items.

The definition of commercial items is expanded to include items that are sold in substantial quant.;ies 
in the commercial marketplace, such as computer software. Also included in the definition are 
commercial items that are based on evolving technology that may not be currently available in the 
marketplace, but will be available in time to satisfy government requirements. In addition, the FASA 
reduces impediments to the government’s purchase of commercial items by exempting such 
purchases from over thirty statutes that contain requirements unique to government procurements 
The goal of these changes is to simplify the procurement process for companies who do not ordinanly 
sell to the government

S im p l i f i e d  A cq u in i t l o n  T h r e s h o l d

The FASA also raises the threshold for the government’s use of simplified acquisition procedures 
from S25.000 to $100,000. This change is significant because more than ninety percent of annual 
federal procurement transactions are below S100.000. Thus, by raising the simplified acquisition 
threshold to S100.000. FASA vastly streamlines how the government will procure most goods and 
services

For simplified acquisitions, government contracting officials can avoid much of the "red tape” that 
slows down the purchase of goods and services. Simplified acquisition rot only lessens the 
government’s burden, but also reduces the time and resources a contractor must spend ensunng that 
its product meets peculiar government standards

The increase to the simplified acquisition threshold will be phased in two stages $50,000 initially and 
$100,000 as agencies make progress toward implementation of an electronic procurement system.
By implementing an electronic procurement system, the government hopes to cut down on the 
excess time and resources needed to conduct the current paper-based system Accordingly. FASA

U n d e r s t a n d i n g  t h e  F e d e r a l  A c q u i s i t i o n  S t r e a m l i n i n g  A c t

- fe d  • f\c cfrt, ,-s j •/1 fr v> o f> Ccl wv 11 /Jf f
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requires that within five years, the current paper-based process of providing notice of and response to 
solicitations will be replaced with a quicker, more efficient, and more easily accessible electronic- 
based system.

Eventually, the government's electronic bulletin board will be ihe only place to see a synopsis of 
contracting opportunities below $250,000.

P r o t e s t s  an d  C la im s

FASA also addresses issues relating to bid protests and contractor claims. Under certain 
circumstances, contractors can file formal challenges or bid protests, against unfavorable terms in a 
government solicitation or to contest the government's decision to award a contract to a competitor 
The FASA strives to reduce the number of bit, protests by requiring that prospective contractors who 
are not selected for award be given information about the government's decision in a more timely 
fashion.

FASA now provides that within five days after the government receives a request for information 
unsuccessful offerors will be debriefed by the government and told why their offer was not accepted 
and the basis for the government's selection decision.

Under certain circumstances, contractors can file claims against the government for increased costs 
caused by the government’s actions during performance of the contract. FASA increases the 
threshold for requiring that contract claims be certified from S50.000 to S100,000. The statute also 
reduces the time period for bringing suit in the United States Court of Federal Claims from *v;elve 
months to ninety days after receiving a contracting officer's decision on the claim. This will make the 
time period for filing suit in the court consistent with that for filing in the agency boards of contract 
appeals.

S m a l l  B u s in e s s  P r o c e d u r e s

The government has adopted policies designed to assist vanous types of small ard disadvantaged 
businesses and to ensure that Congress' socio-economic objectives are met T j implement these 
policies, under certain circumstances, the government may provide contracting preferences for small 
businesses, small disadvantaged businesses, women-owned businesses, an i contractors performing 
in a labor surplus area This effort has been expanded by the FASA The s atute provides that 
civilian agencies, as well as the Defense Department, set-aside certain cot tracts to ensure that five 
percent of federal contracts are awarded to small disadvantaged businer ..es The statute also 
creates a five percent women-owned business contracting goal.

T r u t h  i n  N e g o t i a t i o n s

FASA raises the Truth in Negotiations Act (’ TINA") threshold for submitting certified cost or pricing 
data from $100,000 to $500,000 The statute also extends TINA’s application from the Defense 
Department to civilian agencies TINA is generally designed to ensure that when the government 
buys at a price that has not been tested in the competitive marketplace, the government is put on an 
equal footing with its contractors Raising the threshold to $500,000 for certified cost or pricing data 
is intended to reduce the risk of inaccurate cost or pricing data submiscions and to lessen the 
contractor's burden of compiling such data

* David M Nadler is a partner in the Washington, D C law firm of Dickstein, Shapiro & Morin, L L P . 
where he specializes in federal, state and local government contracts matters He can be 
contacted at 202-828-2281 or via the Internet David_M _Nadler@DSMLLP com



SB 275
Comparison of Substantive Changes
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SECTION CURRENT LAW SB 275
3 and 38 A bidders' list of all parties who wish to receive bids 

or proposals is maintained

A biddors' list of all partios who wish tr rocoive bids or 
proposals is maintained, but will not include persons 
debarred or suspended undor procoduros that exist in 
current law

4 Office leasos are acquired through formal ITB or RFP 

regardless of size

/

Small office leases of 5,000 s f or less may be 
acquired by D G S  with simplified small purchase 
procedures i c at least 3 written proposal* orquoter.

5 Unable to negotiate rent concessions for lease / 
extensions, unless the lease has an extension option 

remaining

Authorizes the extension of existing leases for up to 10 
years in return for rent concessions Similar to a 
provision of law authorized by the 18th legislature in 

SB  129

6 and 7 A lease purchase of real property must bo noticed to 

the legislature and receive approval in law

A  lease purchase of real property with an annual rent 
of S500.000 or loss or with a total rent ot up to 

S2.500.000 could be entered into without notice or low 
Transactions with a higher amount require legislative 
notice and approval in law

0 and 12

/ " )

Bidders must identify all subcontractors for all bid and 
RFP awards within 5 days o' award, subcontractors 
must have business license, certificate of registration, 
and contractors are restricted from changing 
subcontractors except under specified circumstances

Subcontractors for only construction bids or RFPs must 
be identified within 5 days of award, must have a 
business lie rnso, certificate of registration and the 
subcontractor may not be changed except under the 
current specified circumstanco in tho lav/ The chango 
dolotos this requirement for non-construction 

procurements

v / %
v  1 V # .

The chief procurement officer must make a 
determination in writing to shorten formal notice of a 
bid or R F P  to less than 21 days if necessary

The procurement officer issuing tho bid or RFP may 
make a determination in writing to shorten formal . 
nohce of a bid or R F P  to less than 21 days if it is 
advantageous to the state and adequate competition is 
anticipated

10 A  bidder may recoivo tho Alaska bidders' preference 
and other preferences in tho award of a bid and then 
assign the purchase to another lower bidder or 
supplier. The result can and has bcon that the state 
pays as much as 10% more to a bidder receiving the 
preference than what would have been paid to tho 
second low bidder from w h o m  the stato actually 
rocoivos the goods The biddor receiving the 
preference provides no added value because they 
are not in tho line of business They simply broker 

their proference to others who supply the state

To qualify for the Alaska bidders' preference or any 
other preferences dependent upon tho application of 

tho Alaska bidders' preference, the bidder must have 
maintained a place of business for 6 months that /  f J  
regularly provides the supplies, sen/ices, or V  
construction of the general nature solicited by tho 1 
agency If a prospective bidder can t meet the 
requnement. they can bid bul would not receive the 
award evaluation preference

A  similar provision was included in HB  288 passed by 
the 19th legislature last session, but vetoed by the 
Governor for reasons unrelated to this provision

11 Tho use of an R F P  instead of a bid for purchases 
including construction may be used when the chief 
procurement officer determines in writing that a bid is 

cither not practicable or advantageous to tho state

Tho use of an R F P  instead of a bid for services and 
supphos may be used when the procurement officer 
determmos in wntmg that use of an RFP is more 
advantageous to the state For construction the written 
determination is made by the commissioner of 
DOT/PF

13 Procurement officer must not disclose proposal 
contents to competing offerors during negotiations

Procurement officer must not disdose proposal 
contents to competing offerors prior to Notice of Intent 

to Award This will avoid oxposuro of proposal 
contents until after in award decision ■* made and will
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SECTION CURRENT LAW SB 275

uphold the integrity of tho process

14 Wh e n  an R F P  is canceled prior lo notice ol intent to 

award, proposals must bo retained by the state After 
cancellation, tho state is obliged to provido copies of 
the proposals under Freedom of Information and 
thereby exposos competitors proposals to ono 
another, making future RFPs problematic

W h e n  an R F P  is canceled prior to notice of intent to 
award, the state will maintain a list of proposals 
received but will roturn tho proposals to the proposors

15

)

Contracts ontorod into through competitive sealed 
proposal must have tho amount of the contract on the 

first page

Contracts entered into through competitive sealed 
proposals may state tho amount of the contract on any 

paga

/l6 A  contract with a solo source provider may be 
entered into only after a written determination by the 
chief procurement officer based on independently 
verified and clear and convincing ovidenco that only 

ono source oxists for the purchase A  sole source 
may not be awarded if a reasonable alternative 

source exists Except for small procurements, this 
determination may not be delegated

A single source contract may be entered into when the 
chief procurement offico. or for construction the 
commissioner of transportation nnd public facilities, 
determines in writing that award through a bid or RFP 
is not practical, and award to a single sourco is in tho 
state's best mterort Tho chief procurement officer or 
commissioner of transportation is rot barred from 

delegating tho determination.

17 Determinations to use the limitod competition 
procurement process require a written determination 
by tho chief procurement officer and tho 
determination may not bo delegated

Limitod competition procurements may be delegated 
The attorney general would mako limited competition 
determinations for legal services contracts

19 No innovative purchasing method exists Purchases 
may only be made through a formal bid. RFP. small 
procurement procedures, solo source, limited 
competition or emergency procedures

Permits the uso of an innovative procurement as 
method of source selection for now. unique 
requirements, new technology, or to achieve best valuo 
only after
1 Ihe chief procurement officer, or commissioner of 
DOT/PF for construction, determines tho innovative 

mothod is advantogeous to the state.
2 the dcptarlment of law approves the procurement 
plan as to form
The procurement is subject to the public notice 
requirements and subject to all protest requirements, 
but not bound by the formal bid or R F P  requirements of 
statute

22

j*’
Requires the chief procurement officer to 
independently examine matonal facts when making a 
determination for an alternate procurement (solo 
source, limited competition, or emergency) If tho 
chief procurement officer knowingly makes a false 
statement, he or she would be guilty of a class A 
misdemeanor

Expands the requirement to independently examine the 

materiel facts lo any state official making a 
determination for an alternate procurement (single 

sourco. limited competition, or emergency) tf the stato 
official knowingly makes a false statement, he or she 
would be guilty of a class A  misdemeanor

2.1 Formal bids or RFPs are required for all purchases 
and construction over $25,000 
Under this threshold, more simplified small 
procurement procedures may bo used

Formol bids or RFPs are required for all purchases 
over S5Q.000. and 5100.000 for construction 

Under this thresholJ more simplified small procurement 

procedures may be used

28 Records of innovotivo procurements not required Records of innovative procurements shall bo kept by 
the department of admmistrotiona>rvi 

\

The two tiered protest process oppiies to all 
procurements regardless of dollar amount

The two tiered protest process applies to all 
procurements except small procurements The 
commissioner of administration is permitted to 
establish simplified procedures for protests of small 

procurements

( 30
/

A  protest of an award of a contract must be filed 
withm 10 days of the notice of intent to award 
Statute is silent on protest of a solicitation

A protest of ■ solicitation must be fled 10 days bofore 
bid or RFP opening

A protest of on award remains unchanged

31 Procurement officer response to a protest - 14 days Procurement officer response to a protest -• 15 days

ooc (3/1 1/961 2
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32

34

35

A procurement officer’s decision on a protest may be 
extended up to - 26 days

Tho procurement officer s report to tho commissioner 
of administration is duo within •• 7 doya

Tho protester's report to tho commissioner of 
administration is duo within •• 7 days

A procurement officer's decision on a protest may be 

extended up to •• 30 days

Tho procurement officer's report to tho commissioner 
of administration is due within •• 10 days

Tho protester's report to tho commissioner of 
administration is due within -10 days

33 No limitation of a protester's damages if a protest is 
sustained in wholo or in part

Limits a protestor s damagos to reasonable bid or 
proposal preparation costs

36 and 37 No stotulo of limitotions exists for bringing a contract 
Jaim against the state

A  contract claim must be brought within 30 days after 
the contractor becomos awaro ot tho cloim or should 
have known the basis of the claim The restriction 
does not limit a contractor's rights under a disputed 
billing timely payment rulo of A S  36 05 2S5

39 Operations and protection of assets or disposals of 
equipment/supplies acquired by D N R  through 
foreclosure or other legal proceedings of agricultural 
loans arc technically subject to the Procurement 
Code An example is Matanuska Maid Dairy

Exempts operations and protection of assets or 
disposals of equipment/suppfes acquired by D N R  
through foreclosure or other legal proceedings of 
agricultural loans b o m  tho Procurement Code An 
example is Matanuska Maid Dairy

40 Lobbying, public relations, and advertising contracts 
of the Governor s office, and livestock purchasod by 
Alaska Correctional industries are subject to the 
provisions of tho Procurement Code

Exempts lobbying, public relations, and advertising 
contracts of tho Governor's office and livestock 
purchasod by Alaska Correctionol Industries from Ihe 
provisions of the Procurement Code

41 The Procurement Codo does not provont purchases 
through the General Services Administration as 

provided by law

Ctonftes that it is specifically permissible to purchaso 
from federal G S A  supply schedules in accordance with 
regulations established by tho commissioner of 
administration and as provided by federal law

MH'MpiWstni doc (1'1 bWJ 3



SB 275
PROCUREM ENT STREAMLINING KEY POINTS

Simplifios Procurom ont Procedures
• Ra ises the threshold for state’s use of simplified small procurem ent 

procedures from S25.000 to 550,000. (sec. 23)
• Ra ises the threshold for construction simplified small procurem ent 

procedures from 525,000 to S 100.000. (se c. 23)
• Permits a streamlined simplified protest p rocess for small procurem ents.

(sec. 29)
• Small office leases of up to 5,000 s f acquired through simplified small 

procurem ent procedures, (se cs . 4 and 23)
• Bidders for other than construction contracts will no longer be required to list

sub-contractors within five days of award (s e cs  8 and 12)
• Bidders for other than construction con tracts are given m ore latitude to 

replace sub-contractors, (se cs . 8 and 12)
• Proposals will be returned to proposers w hen an R F P  is can ce led  to prevent 

disclosure to com petitors (s e c  14)

Em pow ors Procurem ent O fficers
• A  procurem ent officer m ay shorten the notice period for a purchase if 

adequate competition is anticipated (s e c  9)
• Permits greater u se  of R F P s  w hen advantageous as determ ined by the 

procurem ent officer (s e c  11)
• D e crea ses  restrictions on entering into a sole source  contract by providing 

greater discretion to contract with a single source  when in the state s best 
interest and award through an formal bid or R F P  is not practical (s e c  16)

• Grants discretion to the Ch ie f Procurem ent Officer to permit other 
procurem ent officers to make determinations to enter into single sou rce  and 
limited competition procurem ents, (s e c s  16 and 17)

• Expands requirement to independently verify material facts in a determination 
to any state official completing the determination of a single source, limited 
competition, or em ergency  contract (s e c  22)

• Expands penalty for a knowing false statem ent to any state official making a 
false statem ent in an alternate procurem ent determination (s e c  22)

• Permits the attorney general to determ ine when a legal serv ices  contract 
m eets the requirem ents for a limited competition procurem ent (s e c  17)

Avoids Unoconom ical Con tra cts  and Practicos
• Prevents brokering of bidder preferen ces (s e c  10)
• Protects the state from protest dam ages beyond reasonable bid preparation 

co sts  (s e c  33)
• R em oves  debarred and suspended  bidders from the bidders’ list (s e c s  3 

and 38)



» Protects the state from untimely contract controversy claim s (se cs. 36 and 
37)

Stroamlinos Procurem ent Practices
• Permits a streamlined and simplified protest p ro cess  for small procurem ents, 

(sec. 29)
• Exem pts the operation and disposal of a ssets  acquired through foreclosure of 

agricultural loans from the complexities of the state procurem ent process.
(sec. 39)

• Permits purchase of lobbying, public relations, and advertising contracts by 
the Governor's office and livestock by Alaska Correctional Industries outside 
the requirements of the procurem ent code, (s e c  40)

• Makes protest time deadlines m ore uniform and consistent with court rules, 
(s e cs  31. 32. 34. and 35)

• P la ces  all preference requirements in one  part of statute for ea se  of reference 
by procurem ent officers, (s e c s  24. 25. 26 and 45)

• Restricts disclosure of proposals until notice of intent to award is issued 
(s e c  13)

En courages Innovation and Bettor Valuo
• Provides for an innovative m ethod of procurem ent for new. unique 

requirements; new  technology; or to acquisition best value when 
advantageous to the state. ;se c  19)

• En cou ra g es  u se  of R F P s  w hen appropriate to a ch ieve best value, (se c . 11)
• Allows for econom ica l and convenient purchases from federal supply 

sch edu les  as authorized by the Federal Acquisition Streamlining A ct o f 1994 
(s e c  41)

Providos Opportunity to A chiovo Reductions in Oporating C o s t
• Le a se  rent co n cess io n s  of at least 10% may be received in return for 

extensions of existing leases up to 10 years (sec. 5)
• Le a se  purchases of real property not exceed ing  S500.000 per year or

S2.500.000 for full-term m ay be entered into without legislative approval or 
law. (s e c s  6 and 7)

o x  iV» t W



TESTIMONY OF JOHANNA MUNSON, EMCON ALASKA INC. 
RE: SB 275, STATE PROCUREMENT & PROCEDURES ACT

My name is Johanna Munson. I work with EM CON Alaska, an 
environm ental engineering and con su ltin g  firm. Thank you for the 
opportunity to speak to you today in support o f  the adm inistration's 
proposed revision s to the state procurem ent code.

EMCON Alaska is very interested in the proposed changes in the 
procurem ent because the changes m ake the statute more business- 
friendly and g ive the state procurement staff the tools they need to
respond to current market dem ands.

S p ec ifica lly , the proposed Section 19, Innovative Procurem ents, 
w ould make it easier for the State to enter into energy service  
perform ance contracts. Perform ance contracting has been used 
su ccessfu lly  across the country by private industry and federal, state 
and local governm ents, including sch oo ls  and co lleg es , to 
substan tia lly  reduce energy and operations co sts  through self-fu n d ed  
fac ility  upgrades. Perform ance contracting en ab les governm ent 
agen cies  to im plem ent energy e ffic ien t upgrades and equipm ent 
replacem ents through a self-funding program. The total costs  o f  
engineering, d esign , construction, and m onitoring o f  energy retrofit 
strategics are paid by the energy savings over a period o f years. All
im provem ents arc financed at tax-exem pt rates by the energy
scrv 'cc  contractor. Energy savings are guaranteed by the energy  
perform ance contractor, elim inating all risk to the custom er.

A pproxim ately 35 other states have adopted code rev ision s, sim ilar  
to the one proposed here, to allow  contracting officers the tools to 
operate more e ffic ien tly  and respond to current market needs and 
shrinking state financial resources. Procurem ent codes arc being  
changed to g ive  the state o ffic ia ls  the authority to im plem ent energy  
perform ance contracts. I have a few  exam ples here, from W isconsin . 
M innesota and Ohio. The lack o f capital dollars available to fund 
needed facility  upgrades is a com m on problem  throughout the 
country. Other states have responded through procurem ent code  
changes sim ilai to those proposed in the bill before you.

The traditional com petitive bidding process d ocs not allow  the State 
to operate e t lc c t iv c ’y in a changing business environm ent, an 
environm ent that • ncludcs constantly  shrinking capital budgets.



Markets are changing and Alaska's business processes have to 
change with it if  wc arc to operate effic ien tly  and address the serious 
deferred m aintenance needs o f our public buildings.

The federal governm ent has also gone through a 2 .5 year process of 
changing their procurem ent code to a llow  for innovative contracting  
m ethods such as energy perform ance contracts. E lm cndorf Air Force 
Base is currently drafting a Energy Perform ance Request for 
Q ualification  to im plem ent a com prehensive energy services  
p ro g ra m .

Thank you for the opportunity to testify . I'd be happy to answer 
any question s you may have.
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A . ' . 1265 Norman, Suite 47 

Anchorage. Ahskn 99504 
Ph/Fa*. (907) 337-1657 

An Alaskan Disability Company DB96-0I 
Sales o f Services & Supplies

March 19, 1996

Senate State Affairs Committee 
Subcommittee chaired by Kandy Phillips Senate B ill 275 (Procurement)

K E Bill 482

Juneau, AK 
l ax (907)465*2070 
Attn: Ann

Dear Sits.

I have great deal o f concern in regards to the changes proposed in our State procurement system 
requirements The hill gives way too much authority and control to the procurement officers nnd 
the parties who instruct them where and with who to award a contract It also allows the Slate to 
deal directly with Outside companies for the procurement o f u product o f special needs In some 
cases it will totally eliminate any Alaskan bidder from bidding a product

The changes to section 10 should be eliminated completely These changes arc a direct result o f a 
few special interest parties in an attempt to eliminate preferences and in particular the disability 
bidders preference This section would require bidders to handle a line Hem at least 6 month.; in 
advance from reviving the bidders prelercncc due them in the course o f  genera) business II is a 
direct attempt to eliminate brokers and in some eases, Alaskan Companies, from bidding on State 
procurement needs Brokers. Procurement companies fu lfill a great need in our State’s system ol 
procurement and usually save the Sutc a great deal o f money The Slate has a number of I I H’s 
which arc offered only one a year or sometimes once every four years No company can carry a 
particular line item, sometimes four years in advance, with the possibility' o f a future sale lo the 
State, even i f advance knowledge is known for a product This will seriously ham many Alaskan 
companies, with the advantage going to the Outside companies or special interest companies 
The changes to section 10. i f  approved, will cost the Stale a great deal o f  money and allow a few 
special interest panics to eliminate the disability preference Please vole against this

I he present. unistration and special interest groups arc trying to make changes in regards to 
the State procurement procedures I he present procurement rules have taken many years to 
develop The amount o f changes offered in this bill is too large and drastic and extremely 
negative for most Alaskans I believe our State should rewnte this bill, on a much smaller scale, 
with a great deal more accountability. in the future Please consider my concerns seriously and if 
you need any other input from me. I am available at y our convenience

David I. Oerke.Owner 
1)1 f i l lg



r - m p — 1 9  — 9 6  T U E  0 : 3 3 P . 0 2

PEB 2G '%  IS :- : : P . 1

J & S  S c m c e  Co m p a n y  
800 M e Grath Road 

Fairbanks, Alaska 99712 
Phtf 1 .(90 7 )4 5 7 -38 5 0  
Fax  1 -(9 07 )457-7895

2/26/96
Att: Alaska lo^iaiators:

Re: HB462 & SB  275
I understand you aro currently discusing chango in AS36.30.170 in order to 
tighten up tho Alaska’s bidders preference. I personally think Its a good idea an as 
such I would liko ** mako ono suggostion.

Tha part I am referring Is section JBliquesting that a bidder within tho previous six 
months have provided suppllos similar in naturo to those askod for in a cunont 
bid.

J& S  Sorvlce Co. has boon In business since 1986. end ono of our best customors 
has been the Alaska Railroad.
As such I have and still do represent companlos that manufacture itoms like rail 
whoels, axles and tocomotivo ongino power packs.

I montlon this because these Items ara normally only put out for bid once a year. In 
fact partly do to my suggostion tho timo botwoon bids may ovon go to 2 an 3 
years, If both partios agroo to torms.
What would happen In this situation? Also whot happens to tho 'now'* company 
that just startod business, which in this industry happons all tho time.

As I think bock over the yoars, seeing all tho "brokers” come and go I think that 
time In Itsotf Is the answer
Those that havo medo a commitmont, and hove a roal interest in tho Itoms and 
companlos thoy roprosont aro still in businoss. while those who havo not are not.

P o n t *  Pa* rfl7t
r r X

/ I f ? ,
r*g^< l 4 / 4 r ?  $  *
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O ne o f  the prim ary challenges for purchasing officials today is to provide our 
custom ers w ith inform ation technology products and sendees that m eet their 
needs, and to find the appropriate inform ation technology tools that will enable us 
to conduct effective and efficient procurem ents. As advancem ents in technology 
charge ahead at an amazing rate, w e must also position ourselves to keep pace 
with these changes and to provide procurem ent m ethodologies that assure our 
custom ers o f  receiving current and leading edge information technology products 
and services.

R ecognizing this need, the National Association o f  State Purchasing Officials and 
the N ational Association o f  State Inform ation Resource Executives, through a 
cooperative venture with Harvard U niversity 's Kennedy School o f  G overnm ent, 
Program  o f  Strategic Com puting and Telecommunications in the Public Sector, 
have developed a series o f  recom m endations for procurem ent officials to consider 
as w e m ove, develop and im plem ent innovative solutions to m eet our present and 
future inform ation technology challenges.

The m aterial contained in JerTy M cchling's report provides procurem ent officials 
w ith a thoughtful framework to consider appropriate procurem ent reform 
strategies and m ethodologies. A s each procurement official w orks to develop "best 
in class" processes for inform ation technology procurem ent, the risks and 
potential rew ards o f  adopting each recom m endation contained in this report 
should be given careful consideration.

On b eh a lf o f  NA SPO , I would like to  take this opportunity to  encourage the 
m em bership to read the report and consider the inform ation provided to make 
inform ed procurem ent process reform  decisions that m eet the needs o f  your 
custom ers and organizations. I look forward to the continuation o f the NA SPO , 
N A SIR E, K ennedy School o f  G overnm ent partnership, and the results that this 
continued effort will produce

Douglas R ichins. President
National A ssociation o f  State Purchasing Officials
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In 1994, mo National Association of State Information Resource Executives 
Identified Informatlorvtechnology procurement reform os a top priority for the 
association. NASIRE thon joined with me National Association of State 
Purchasing Offlciais-whlch had designated the Issue of equal Importance 
among its memborshlp-to seek common solutions for Improvement. Tho Joint 
mission of me project is for Information technology purchasing to be timely, best 
value and flexible In meeting users' needs. Once Identifying its goals. NASIRE 
and NASPO Joined with Harvard University's Kennedy School of Government 
Strategic Computing and Telecommunications In me Public Sector program to 
undertake a study and investigation of issues and possible solutions.

The following paper, produced and published by me Strategic Computing and 
Telecommunications In me Public Sector program, completes the initial study 
phase of the project. It provides an overview of the issues bom technology and 
procurement officials will face as they begin to market the recommendations 
and to change me procurement environment In me states. It also serves as a 
guldo for policymakers, include >g legislators and cabinet-level officials.

f
On behalf of NASIRE. I appreciate Harvard's efforts in examining many 
challenges faced by those who must address issues surrounding the 
procurement of Information technology. NASIRE is looking forward to continuing 
Its support of and work on these efforts. I encourage me NASIRE membership to 
continue to collaborate with procurement colleagues for bringing meaningful 
reform to this important area.

P.K. AgarWal. P(es<denf 
National Association of State Information Resource Executives
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P r e f a c e

The program on Strategic Computing and Telecommunications in the Public 

Sector was founded in 1987 to explore how information technologies (I-T ) could be 

used by plans for large —  even transformational —  changes in the production and 

delivery o f  public services. An important element o f  the program since its inception 

has been seeking to understand how working relationships between I-T  leaders and 

their programmatic and political counterparts could be improved.

The program carries out its research in collaboration with government 

practitioners and the vendor community. Research is heavily based on case studies, 

the identification o f  leading edge practice, and the development o f  conceptual 

frameworks and action plans.

What fellows is a report on improving I-T use and procurement practices in 

government. Dual changes arc considered: i.e., changes in procurement to improve 

the use o f  I-T , and changes in the use o f  I-T to improve procurement.



P a g e  ii In f o r m a t io n  T e c h n o l o g y  a n d  G o v e r n m e n t  P r o c u r e m e n t

This report should be o f  value to information technology and procurement 

managers in government as well as to oversight agencies, vendors, and the general 

public. Our major recommendations arc that governments should:

1. Distinguish between commodities (simple and well-known goods and services) 

•md non-commodities (complex and novel goods and services) and design 

different procurement processes for each Present procurement practices were 

designed reasonably well for commodity-like procurements, but do a poor job  in 

procuring non-commodity goods and services.

2. Prepare for electronic markets and commerce, especially for the procurement o f  

commodities. Electronic markets arc more competitive and efficient primarily 

because they make comparison shopping easy among larger numbers o f  buyers 

and sellers. This helps government in its role as consumer, and also prepares 

American institutions to succeed in the world ’ s increasingly global economy.

3. Support managerial d iscr ion and organizational learning, especially for the 

procurement o f  non-commodities. The trend, in procurement as well as other 

management decision-making under conditions o f  complexity and change, is to 

empower the front-line while supporting them with better training and 

information, and providing incentives to maximize global rather than local-only 

values.



P r e f a c e P a g e  iii

4. Organize around issues o f electronic commerce and innovation as much as 

procurement per se. While procurement-only reforms w ill be important, even 

larger benefits —  along w ith more support and less opposition —  may be 

achieved in many settings by giving center stage to more outward-looking and 

fundamental needs for electrt ic commerce and public sector innovation.

W h ile : omc may argue that procurement reforms are traditionally d ifficu lt to 

implement, we argue that recent political and technological developments have 

created conditions that arc ripe for reform. The potential impacts arc enormous. 

Governments now purchase approximately $1,600 per capita each year in external 

goods and services, with about S250 in information technologies. We can do much 

better at this work, and we should move now to do so.
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C h a p t e r  O n e

I - T  A N D  G O V E R N M E N T  

P R O C U R E M E N T

Government —  inc lud ing  a ll federal, state, and local agencies —  is by far the 

biggest “industry" in  the U .S . economy, accounting for 4 1 %  o f  the gross national 

product, or some $9 ,757 per capita.' O f  course, not a ll government w ork  is produced 

from  raw  materials, as government procures some $ 1.600 per capita ( 1 5 %  o f  its 

budget) each year from the private sector, inc lud ing  about $250 per capita in  

computers and other in form ation technologies (total I-T procurements o f  $64 

b illio n ).*  W ith  continu ing trends toward outsourcing and privatization , the 

percentage o f  government's w ork handled v ia  procurement is increasing.

A nd how  w e ll is a ll this procurement managed? In  general, not very w e ll.

The process is w ide ly  believed to be costly, s low , and excessively detailed. Further, 

the conventional w isdom  has trad itiona lly  been that the prospects for reform  ore 

g lo om y : the problems arc seen as not important or exc iting enough to attract much 

po litica l attention, vet far too bureaucratically stubborn to be fixed .



Pa o e  2 In f o r m a t io n  T e c h n o l o g y  a n d  G o v e r n m e n t  Pr o c u r e m e n t

This report seeks to answer two primary questions:

1. I low and to what extent could we improve the procurement o f I-T in 

government?

2. I low and to vital extent could we improve procurement through the use of 

I-T?

The answers we develop arc optimistic. We believe that the prospects for 

reform arc sizable, having been improved substantially by recent developments in 

both the technological and political environment.

T h e  P r o c u r e m e n t  o f  I - T :  P r o b le m s  o f  P r i o r  S p e c i f ic a t io n

Government I-T procurements arc similar to those for other goods and 

services: the process typically calls for prc-spccificaticn o f requirements (often with 

the weight to be given to each requirement in the vendor evaluation process), 

followed by objective selection o f the proposal that best meets those requirements.

To ensure objectivity, detailed rules have been generated to guide the process. These 

rules permeate the training and acculturation o f procurement officers, and are the 

basis for decision-making in the many reviews and audits called for in the 

procurement process, including the handling o f appeals from disappointed bidders.

The procurement process focuses on controlling bias or favoritism in ordc: to 

preserve free and open competition, thus seeking lowest cost for taxpayers and


