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F ir s t  A m e r ic a n  T it le  C o m p a n y  o f  A la s k a
s i o w . t u o o r  s u it s  t  a n o k x i a g c . a u a sk a  d o m j  p h o n e  to o o  M e -o e io  rA *  ( w n » ? - o i r j

S e n a t o r  D e r t  S h a r p ,  C h a i rm a n  
S o n a t e  S t a t e  A f f a i r s  C o m m it t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (K S  3 1 0 0 )
J u n a a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

R o :  CSSB 2 3 1  —  An A c t  R e l a t e d  t o  T i t l e  I n s u r a n c e
D e a r  S e n a t o r  S h a r p :

T h i s  l e t t e r  i s  I n t e n d e d  t o  r e s t a t e  t h i s  c o m p a n y ' s  and  t h e  
i n d u s t r y ' s  c o n t i n u e d  o p p o s i t i o n  t o  t h e  a b o v e  r e f e r e n c e d  
l e g i s l a t i o n ,  a o  r e v i s e d  b y  t h e  r e c e n t  c o m m i t t a l  s u b s t i t u t e .

I t  i s  e n c o u r a g i n g  t o  t h e  I n d u s t r y  t h a t  t h e  p r o v i s i o n s  o f  t h e  
f o r m o r  d r a f t  a t t e m p t i n g  t o  d i r e c t l y  l e g i s l a t e  t h e  p r i c e  o f  
i n s u r a n c e  we o f f e r  h a s  b e e n  e l i m i n a t e d .  T h i s  i s  i n  r e s p o n s e ,  wo 
h o p e  a n d  b e l i e v e ,  t o  o u r  p r i o r  com m en ts  and  t e s t i m o n y  t h a t  s u c h  a 
lo w  r a t e  w o u ld  s a k a  i t  i m p o s s i b l e  t o  p r o d u c e  t h e  t i t l e  i n s u r a n c e  
w h ic h  i t  a f f e c t e d .  Wc t h a n k  S e n a t o r  K r o g e r  a n d  t h o  c o m m i t t o e  f o r  
t h o i r  c o n s i d e r a t i o n  o f  o u r  v i e w p o i n t  o n  tb < ~  l»»ww

The  new v e r s i o n  o f  t h e  b i l l  i 6  c o m p l e t e l y  d i f f e r e n t  t h a n  t h o  
p r i o r  v e r s i o n .  As wo u n d e r s t a n d  i t ,  t h e  b i l l  i s  i n t e n d e d  t o  
d e r e g u l a t e  t h e  s o - c a l l e d  " n o n - i n s u r a n c e "  p o r t i o n  o f  t h e  t i t l e  
p rem ium  r a t e .  I n  f a c t ,  h o w e v e r ,  a s  c u r r e n t l y  w r i t t e n ,  t h e  b i l l  may 
l o g i c a l l y  b e  i n t e r p r e t e d  t o  d e r o g u l a t e  a l l  a s p e c t s  o f  t i t l e  
p r e m iu m s ,  b e c a u s e  a n y  p o r t i o n  o f  t h e  p rem iu m  b a s e d  on  
" d e t e r m i n a t i o n  o f  i n s u r a b i l i t y "  w o u ld  a l s o  n o t  b e  r e g u l a t e d ,  and  
t h a t  i s  w h a t  u n d e r w r i t i n g  o f  t i t l e  i n s u r a n c e  i s  a l l  a b o u t .  I n  
s h o r t ,  t h o  b i l l  i s  w r i t t e n  much m o re  b r o a d l y  t h a n  n a y  h a v e  b e e n  
i n t e n d e d ,  a n d  d o e s  n o t  r e s u l t  i n  t h o  s p o n s o r ' s  s t a t e d  i n t e n t .

E v en  I f  t h i s  i s  c o r r e c t e d ,  h o w e v e r ,  t h e r e  a r e  s t i l l  p r o b l e m s .  
T i t l e  a g e n t s ,  r e g u l a t i o n  o f  w hoso  c h a r g e s  t h e  b i l l  s e e k s  t o  c h a n g e ,  
f a c e  n o t  o n l y  i s s u e s  r e l a t i n g  t o  c o n t r a c t  l i a b i l i t y  b a s e d  o n  t h e  
p o l i c i e s  t h e y  i s s u e ,  b u t  a l s o  n e g l i g e n c e  l i a b i l i t y  u n d e r  t h e  
m i n o r i t y  p o s i t i o n  t a k e n  l iy  o u r  Sup rem e  C o u r t .  T h a t  l i a b i l i t y  i a  
n o t  c o v e r e d  b y  u n d e r w r i t i n g ,  and  t h e  b i l l  d o e s  n o t  a c c o u n t  f o r  t h e  
S t a t e ' s  n e e d  t o  bo  c o n c e r n e d  n o t  o n l y  w i t h  t h o  s o l v e n c y  o f  
u n d e r w r i t e r s ,  b u t  a l s o  a g e n t s .  F u r t h e r ,  a g e n t s  b e a r  r i s k  a s  
i n s u r e r s  a s  w o l l ,  b e c a u s e  a g e n t s  a r e  l i a b l e  f o r  t h e  f i r s t  p o r t i o n  
o f  a l o s s  b a s e d  o n  c l a i m  d o d u c t i b l o n .  A g e n t s  a r e  a d d i t i o n a l l y  
r e n p o n s i b l o  f o r  t h e  m a in t e n a n c e  o f  t i t l e  p l a n t s ,  a n d  u p h o l d i n g  
s t a n d a r d s  o f  r e v i e w  o f  t i t l o .  T h i s  b i l l  w i l l  r e q u i r e  a g e n t s  t o  c u t  
c o s t s  t o  c o m p e t e ,  and  w i t h  t h e  p r e v i o u s l y  d i s c u s s e d  s l d o  e f f e c t  o f



decreased competition will a lG o  come the specter o f  agent default and defalcation, a problem in other states which, for the moat part, Alaska has avoided.
I t  a l s o  s i a p l y  c a n n o t  be  d i s c o u n t e d  t h a t  A l a s k a  h a s  n o t  b e en  

a  p a r t i c u l a r l y  f r i e n d l y  s t a t e  i n  w h ic h  t o  w r i t e  t i t l e  i n s u r a n c e ,  a s  
i s  w i t n e s s e d  b y  t h o  num be r o f  u n d o r v r i t e r a  who h a v e  l e f t .  T h i s  
b i l l  m ake s  i t  l o s s  s o .  U n d e r w r i t e r s  a l s o  own a g e n c i e s ,  a s  b o t h  
a c t i v e  u n d e r w r i t e r s  i n  A l a s k a  d o ,  a n d  w h a t  h u r t s  a g e n t s  h u r t s  
u n d e r w r i t e r s .  I n  a s t a t e  w h o re  t h e  r e a l  e s t a t e  l a w s  a r e  f r a n k l y  
s om ew ha t c h a o t i c  a n yw a y ,  o n e  w o u ld  h o p s  t h e  g o v e r n m e n t  w o u ld  b e  
l o o k i n g  f o r  w ay s  t o  e n c o u r a g e  t h e  i n d u s t r y  r a t h e r  t h a n  d i s c o u r a g e  
i t .  I n s t e a d ,  i t  s n om s ,  o n o  b r a n c h  o r  t h e  o t h s r  o f  t h e  g o v e r n m e n t  
ssemr. t o  d e c i d e  a b o u t  e v e r y  f o u r  y e a r s  t h a t  t h o  i n d u s t r y  n e e d s  t o  
be  t u r n e d  o n  i t s  h e a d .  F o u r  y e a r s  a g o ,  t h e  we w o re  t o l d  t h a t  t i t l e  
c o m p a n io s  w e re  c u t t i n g  r a t e s  t o o  l o w ,  and  wc w a re  r e q u i r o d  t o  r a i s e  
tho rn and  c o l l e c t  c a n c e l l a t i o n  f e e s .  Now we a r e  t o l d  wc a r e  m a k in g  
t o o  much , d e s p i t e  t h e  l a c k  o f  a n y  e v i d e n c e  t o  s u p p o r t  t h a t  c h a r g e .  
You c a n  be  s u r e  t h a t  i f  we w a rn  m a k in g  t o o  much m oney  i n  A l a s k a ,  
t h e r e  w o u ld  b e  t e n  u n d e r w r i t e r s  r e p r e s e n t e d  h e r e  a nd  n o t  j u s t  tw o .  
I n  a d d i t i o n  t o  t h i s  b i l l  t h e r e  i s  a  h o u s e  b i l l  p e n d in g  w h ic h ,  b y  
c h a n g in g  t h e  m e c h a n i c ' s  l i e n  s t a t u t e ,  v o u i d  make i t  im p o s s i b l e  t o  
i s s u e  e x t e n d e d  l e n d e r ' s  c o v e r a g e  i n s u r a n c e ,  a b a s i c  r e q u i r e m e n t  o f  
a l l  i n s t i t u t i o n a l  l e n d e r s ,  s o  l o a n s  c a n  be  s o l d  o n  t h e  s e c o n d a r y  
m a r k e t .

We h o p e  t h e  c o m m i t t e e  w i l l  c o n s i d e r  t h o  t o t a l  im p a c t  o f  w h a t  
t h i s  b i l l  p r o p o s e s .  The  n e t  r e s u l t  w i l l  bo  t h e  l o s s  o f  a g e n t s  (a n d  
t h e r e f o r e  c o m p e t i t i o n ) , o f  a g e n t  s o l v e n c y ,  and  p e r h a p s  e v e n  o f  an  
u n d e r w r i t e r .  We a r e  s c h e d u l e d  t o  m ee t  w i t h  t h e  D i v i s i o n  o f  
I n s u r a n c e  n e x t  m on th  t o  d i s c u s s  w h a t ,  i f  a n y  r a t e  c h a n g e s  a r e  
j u s t i f i a b l e  and  f o a s i b l e .  N e i t h e r  l e g i s l a t i n g  r a t e G  o r  c o m p le t e  
d e r e g u l a t i o n ,  b o t h  o f  w h ic h  h a v e  b o o n  p r o p o s e d  i n  t h e  tw o  
I n c a r n a t i o n s  o f  t h i s  b i l l ,  a r e  t h e  a n s w e r .

F u r t h e r ,  i t  w as s t a t e d  d u r i n g  t h e  h e a r i n g  o n  M a rc h  14 t h a t  t h e  
b i l l  i s  b a s e d  o n  P e n n s y l v a n i a  l a w .  I t  i s  n o t e w o r t h y  t h a t  i n  f a c t  
r a t e s  e v e n t u a l l y  e n d e d  up  b e i n g  h i g h e r  t h e r e  t h a n  i n  A l a s k a .  
F u r t h e r ,  t h e  b a s i c  r a t e  f o r  t i t l e  i n s u r a n c e  i n  A l a s k a  h a s  n o t  
c h a n g e d  s i n c e  1 9 6 8 .

F i n a l l y ,  t h e r e  i n  an  a d v e r s e  f i s c a l  im p a c t  t o  t h e  e t a t e  d u e  t o  
t h e  b i l l ,  a s  i s  d i s c l o s e d  b y  t h e  D e p a r tm e n t  o f  Commerce and  
E c o n om ic  D e v e l o p m e n t ' s  f i e c a l  n o t e .  I t  h a r d l y  se em s  s e n s i b l e  t o  
e n d o r s e  a I o n s  o f  s t a t e  r e v e n u e  i n  t h i s e  t i g h t  b u d g e t a r y  t i m o s .

Senato r B e r t Sharp
March 22, 1996
Pago 2
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S e n a t o r  B e r t  s h a r p  
^ a r c h  2 2 ,  1 9 9 6  
P a g e  3

Wo u r g e  y o u  a nd  t h e  o t h e r  m em bers  o f  t h e  c o m m i t t e e  t o  v o t e  "D o  
N o t  P a s s "  on  t h o  b i l l .  I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  me.

V e r y  t r u l y  y o u r s ,
F IR S T  AMEMCAN T IT L E  AGENCY O f  ALASKA

S t e v e  J o O e t t ,  P r e s i d e n t
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March 22, 1996

S e n a t o r  B e r t  M. S h a r p  
1 1 9  N . C u sh m an ,  S u i t e  2 0 1  
F a i r b a n k s ,  A l a s k a  9 9 7 0 1

HE: SB 2 3 1

D e a r  S e n a t o r  S h a r p :

D u r i n g  d i s c u s s i o n  o f  S e n a t e  B i l l  2 3 1  S e n a t o r  R e i g e r  made 
r e f e r e n c e  t o  t i t l e  i n s u r a n c e  r a t e s  i n  P e n n s y l v a n i a .
T h e  f i r s t  t h i n g  t h a t  c am e  t o  m in d  w as t h e  f a c t  t h a t  i n  
P e n n s y l v a n i a  t i t l e  i n s u r a n c e  a g e n t s  d o  n o t  own a n d  m a i n t a i n  t i t l e  
p l a n t s ,  t h e r e f o r ,  a  c o m p a r i s o n  o f  A l a s k a  a n d  P e n n s y l v a n i a  i s  
s i m i l a r  t o  t h e  o l d  a p p l e s  a n d  o r a n g e s  c o m p a r i s o n .

AS 2 1 . 6 6 . 2 0 0  r e q u i r e s  t h a t  t i t l e  i n s u r a n c e  c o m p a n i e s  a n d  a g e n c i e s  
h a v e  a n d  m a i n t a i n  a t i t l e  p l a n t .

I n  P e n n s y l v a n i a  t i t l e  s e a r c h e s  a r e  c o n d u c t e d  a t  t h e  a p p r o p r i a t e  
s t a t e  o f f i c e s  u s i n g  s t a t e  ow ned  e q u i p m e n t .

I f  y o u  c o u n t  t h e  p a g e s  o f  r e c o r d e d  i n s t r u m e n t s  i n  t h e  s t a t e  
r e c o r d e r s  o f f i c e  a n d  m u l t i p l y  t h a t  n u n b e r  b y  $ . 3 5  t h e n  c o u n t  t h e  
p l a t  m aps a s  w e l l  a s  t h e  a p p l i c a b l e  s t a t u s  p l a t s  o n  f i l e  w i t h  t h e  
F e d e r a l  B u r e a u  o f  L a n d  M an ag em en t  o f f i c e  a n d  m u l t i p l y  t h e  n u n b e r  
o f  m ao s  b y  $ * 1 .0 0  p u t  t h e s e  tw o  f i g u r e s  t o g e t h e r  a n d  y o u  h a v e  a 
g o o d  s t a r t  a t  b u i l d i n g  a  t i t l e  p l a n t  a s  r e q u i r e d  b y  AS 2 1 . 6 6 . 2 0 0 .  
Y ou  w i l l  s t i l l  h a v e  t o  p u r c h a s e  som e  p r e t t y  s p e n d y  o f f i c e  
e q u i p m e n t  s u c h  a s  m i c r o f i l m  r e a d e r - p r i n t e r s .

A f t e r  y o u  c o m p i l e  t h e  r e c o r d s  a n d  e q u i p m e n t  y o u  c a n  e i t h e r  
p u r c h a s e  o r  r e n t  s p a c e  t o  s t o r e  a n d  u s e  t h e m .  K e e p  i n  m in d  t h a t  
a s  m o r e  i n s t r u m e n t s  a r e  r e c o r d e d  e v e r y  d a y  y o u  s h o u l d  a l l o w  s p a c e  
t o  e x p a n d  a n d  e m p l o y e e s  t o  m a i n t a i n  t h e  t i t l e  p l a n t .

A s t h e  s t a t e  o f  P e n n s y l v a n i a  d o e s  n o t  r e q u i r e  t i t l e  i n s u r a n c e  
a g e n t s  t o  own a n d  m a i n t a i n  t i t l e  p l a n t s  wo w o u ld  a s s u m e  t h a t  t h e  
t i t l e  i n s u r a n c e  a g e n t  c o u l d  p r o d u c e  t h e  s am e  p r o d u c t  f o r  l e s s  
m o n e y .  ( L o t  t h e  s t a t e  p r o v i d e  t h e  o f f i c e  s p a c e  a n d  e q u i p m e n t  t o  
s e a r c h  r e c o r d s )



Page 2

E n c lo s e d  p le a s e  f i n d  a c o p y  o f  t h e  b a s i c  t i t l e  i n s u r a n c e  r a t e  
s c h e d u le  as  f i l e d  w i t h  t h e  S t a t e  o f  A la s k a  and i n  u s e  by  a l l  
S t e w a r t  T i t l e  G u a r a n ty  com pany a g e n t s .

A ls o  p le a s e  f i n d  a c o p y  o f  a r a t e  s c h e d u le  p r o v id e d  by G r e a t 
V a l l e y  A b s t r a c t  C o r p o r a t i o n  o f  W ayne, P e n n s y lv a n ia .

You w i l l  n o t e  t h a t  e ven  w i t h  t h e  c o s t  o f  t h e  t i t l e  p l a n t  b e in g  
assum ed by t h e  s t a t e  t h e y  c h a r g e  m o re .

A l s o  I  h a ve  been  a d v is e d  t h a t  a h i g h e r  r a t e  has  been  a p p ro v e d  by 
t h e  S t a t e  o f  P e n n s y lv a n ia  and w i l l  be a f f e c t i v e  i n  A p r i l ,  1 9 9 6 .

S i n c e r e l y ,
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DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

I F  ALASKA
RECEIVED FEB 2 9 D®

D IV IS IO N o r  INSURANCE

TONY KNOWLES, GOVERNOR

P.O. BOX 110005 
JUNEAU, ALASKA 99011 0805 
PHONE (907') 4G5-2515

N O T I C E  O F  P U B L I C  M E E T I N G

N o t i c e  is  g iv e n  t h u t  th e  D i v i s io n  o f  I n s u r a n c e  is  s e e k in g  p e o p le  in t e r e s te d  in  
p a r t i c ip a t in g  o n  a  ta s k  fo r c e  to  d i s c u s s  a n d  a d v is e  t h e  d i r e c t o r  o n  is s u e s  r e la te d  to  
t i t l e  in s u r a n c e .  T h e  in i t ia l  m e e t in g  o f  th i s  ta s k  fo r co  w i l l  be  h e ld  o n  A p r i l  11, 
1996, fro m  1:00 p .m . to  4 :0 0  p .m . a t  th e  fo llo w in g  th r e e  v id e o  c o n fe r e n c e  lo cu t io n s :

1. U n iv e r s i t y  o f  A lo s k a  A n ch o r a g e ,  3 8 9 0  U n iv e r s i t y  L a k e  D r iv e ,  S u i t e  102, 
A n ch o r a g e ,  A la sk n .

2. U n iv e r s i t y  o f  A la s k a  F a i r b a n k s ,  E l m e r  E .  R a s m u s o n  L ib r a r y ,  R o o m  4 0 7 , 
F a ir b a n k s ,  A la s k n .

3. G o ld b c l t  B u i ld in g ,  E d u c a t io n  B o a r d  R o o m ,  1 st F lo o r ,  J u n e a u ,  A la s k a .

T h e  m e e t in g  w il l  b e  m o d e r a te d  fro m  th e  A n c h o r a g e  lo ca t io n .  W r i t t e n  c o m m e n t s  
m a y  b e  s e n t  to  th e  D iv i s io n  o f  I n s u r a n c e ,  A t t e n t io n :  S a r a h  M c N a ir - G r o v e ,
P .O .  B o x  110805 , J u n e a u ,  A la s k n  9 9 8 1 1 -0 8 0 5 , to  b e  r e c e iv e d  n o  la te r  t h a n  
4 :3 0  p .m . on  A p r i l  9, 1996, to  b e  in c lu d e d  in  th e  in i t ia l  m e e t in g  o f  th e  ta s k  fo rce .

T h i s  w ill  b e  a  w o r k in g  m e e t in g  a n d  in t e r e s te d  p e o p le  s h o u ld  b e  p r e p a r e d  to  r a is e  
a n d  d i s c u s s  is s u e s  r e la te d  to  t i t le  in s u r a n c e .  T h e  fo l lo w in g  q u e s t io n s  a n d  to p ic s  
a r e  s u g g e s te d  in  o r d e r  to  fo cu s  o n  s o m e  o f  t h e  is s u e s  t h a t  s h o u ld  b e  a d d r e s s e d  b y  
t h e  ta s k  fo r ce .  A d d i t io n a l  q u e s t io n s  ra is e d  b y  p a r t i c ip a n t s  w i l l  a lso  b e  d i s c u s s e d  
a t  t h i s  m e e t in g .

1. W h a t  a r e  s o m e  p o s s ib le  m e th o d o lo g ie s  t h a t  c o u ld  b e  u s e d  to  s u p p o r t  r a te s  Filed  
b y  t i t le  c o m p a n ie s ?  C a n  e x is t in g  d a ta  b e  u s e d  o r  d o e s  a d d it io n a l  d a ta  n e e d  to  
b e  c o l le c te d ?  W h a t  d a ta  is  a v a ila b le  n o w ?  W h a t  a d d it io n a l  d a ta  w o u ld  b e  
fe a s ib le  to  c o l le c t?  W h a t  d a ta  s h o u ld  t h e  a g e n t  s u p p ly ?

2. W o u ld  a  r a te  o f  r e t u r n  m e th o d  be  a p p r o p r ia te  to  u s e  to  s u p p o r t  r a te  f il in g s ?  
W h a t  d e f in i t io n  o f  r a te  o f  r e tu r n  s h o u ld  b e  u se d ?  H o w  s h o u ld  t h e  s t a n d a r d  fo r  
s u c h  a  m e th o d  b e  d e te r m in e d ?

3. W h a t  ty p e s  o f  d i s c o u n t s  s h o u ld  b e  a llo w e d ?  H o w  s h o u ld  th e  a m o u n t  o f  th e  
d i s c o u n t  b e  d e te r m in e d  so  t h u t  t h e  d i s c o u n te d  r a te  s t i l l  c o v e r s  t h e  c o s t  a n d  r i s k  

o f  p r o d u c in g  th e  t i t l e  p ro je c t?  W h a t  d a ta  e x i H t s  o r  is  n e e d e d  to  s u p p o r t  s u c h  
d is c o u n t s ?



c

4 . Is  a d iscount app rop ria te  fo r  re finances? Is  it  app rop ria te  to have a d iscount 
rega rd le ss  o f  the  am oun t o f  tim e since the  o rig in a l policy w as purchased? I f  
not, how long? I f  it  is app rop ria te , how can the  am oun t o f  the d iscount be 
dete rm ined  so th a t the d iscounted ra te  s t i ll covers the cost and  r is k  o f 
p roducing the t it le  pro ject?

5 . S h ou ld  the non in su rance portion  o f  t it lo  in su rance  be deregu la ted? W ha t 
w ou ld  be the im pact on the m arke tp lace?

6 . Is  the comm ission sp lit  approach app rop ria te  fo r  d e te rm in ing  t it le  in su rance 
p rem ium ?

7. H ow  do we aasu ro  th a t tho t it le  in su re r ’s r is k  po rtion  o f  p rem ium  is s tab ilized  
and  adequate?

8. W h a t shou ld  constitu te  an i lle g a l inducem ent?

9 . In co rp o ra tion  o f  the N A IC  model acts fo r reg u la tion  o f  t it le  agents and 
regu la tion  o f  t it le  in su re rs  in to  the A la ska  In su ian ce  Code.

I f  you  a rc  a person w ith  a d isab ility  who m ay need a specia l accom m odation  in
o rd e r to  pa rtic ipa te  in  th is  pub lic m eeting , p lease contact B a rb a ra  K a r l  a t (9 0 7 )
2 6 9 -7 9 0 0 , o r T D D  (9 0 7 ) 4 6 5 -5 4 3 7 , no la te r th an  A p ril 4 , 1996 , to  en su ro  th a t any
necessary accom modations can be provided .

D a te : F eb ru a ry  . 1996

M ariunnc  K . B u rk e  
D ire c to r o f  In su rance

M K B /SM N /lv s l3 6 0 .in
0 2 2 1 9 6 a
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S ]  T h e  U n i t e d  S t a t e s

L a w  W e e k
E x t r a  E d i t i o n  N o .  1 

S u p r e m e  C o u r t  

O p i n i o n s

Ju n o O , 1992 THE 3UH£tU O f IIAT1&UJ. HTKSVJ. 1C . WASHINGTON. D C . Volum e 60. No. <9

O p i n i o n s  A n n o u n c e d  J u n e  1 2 ,  1 9 9 2

T h e  S u p r e m e  C o u r t  d e c i d e d :

A N T I T R U S T — I m m u n i t y

T i d e  i n s u r e r s '  s e t t in g  o f  u n i f o r m  j a t e s  for t i t le  s e a r c h ,  e x a m i-  
n a t io n ,  a n d  s e t t l e m e n t  se rv ice s  t h r o u g h  p r iv a te  r a t i n g  b u r e a u s  in 
W is c o n s in  an d  M o n t a n a  p u r s u a n t  to  " n e g a t iv e  o p t io n  ru l e . "  
u n d e r  w h ic h  ra te s  b e c o m e  eiTective unless  re je c te d  b y  s t a t e  
a g e n c y  w i th in  se t  t im e ,  w a s  p o te n t ia l ly  s u b ie c t  to  a c t ive  
s u p e r v i s io n  th a t  w as  no t  r e a l i z e d  in  fac t ,  in t h a t  r a t e  t 
c h e c k e d ,  i f  a t  all .  fo r  m a t h e m a t i c a l  a c c u r a c y  a n d  
r e q u e s t e d  in fo r m a t io n  w as  e i t h e r  no t  supp l ied  or  d 
y e a r s ,  a n d  thus  is not i m m u n e  f ro m  a n t u r u s t  s c r u t& y  u n d e r  
s t a t e  a c t io n  d o c t r in e .  ( F e d e ra l T t a d t  C o m m is s io n  v . j  

In s u ra n c e  C o ., N o .  91 -7 2 )  ...........................................

i c s c h e d u l i n g  o f  m a t u r i t y  d a te s  on  th o s e  i n s t r u m e n t s  p a y a b le  in 
N e w  Y o r k  h a s  “ d i r e c t  etTect" in U n i t e d  S t a l e s ,  a n d  th e re fo re  
f e d e r a l  d i s t r i c t  c o u r t  m a y  a s s e r t  ju r i s d i c t i o n  u n d e r  F S I A  ove r  
b r e a c h - o f - c o n t r a c t  c la im  b a se d  on  t h a t  r e s c h e d u l in g .  ( R e p u b lic  

o f  A rg e n t in a  v. W e llo v e r  In c ., N o .  9 1 - 7 6 3 ) .............. P a g e  4 5 1 0

F u l l  T e x t  o f  O p i n i o n s

S E C R E T A R Y  O F  T H E  
I O N E R u. D E F E N D E R S

C O U R T S  A N D  P R O C E D U R E — V e n u e

M o n t a n a  v e n u e  ru les  t h a t  p e rm i t  d o m e s t ic  c o rp o ra t io n s  to  ce  
s u e d  o n ly  in  c o u n ty  o f  th e i r  p r in c ip a l  p lace  o f  bus iness  b u t  t h a t  
p e r m i t  fo re ig n  c o rp o ra t io n s  to  be s u ed  in a n y  c o u n t y  r a t i o n a l ly  
f u r t h e r  l e g i t im a te  s t a t e  in t e r e s t  in re so lv ing  d i s p a r a t e  in t e r e s t s  
o f  l i t ig a n t s  in loca t ion  o f  t r i a l  a n d .  th e re fo re ,  d o  not v io la te  
F o u r t e e n t h  A m e n d m e n t ' s  E q u a l  P r o te c t io n  C l a u s e .  ( B u r l in g to n  

H o n h t r n  R o t lr o a d  C o . v. F o r d .  N o .  91-779)  . . . .  P a g e  451 5

,  STATES COURT OF 
EIGHTH UlRC'JIT

No. J<M 42«.

E N V I R O N M E N T
S p e c i e s

A N D  C O N S E R V A T I O N — E n d a n g e r e d

E n v i r o n m e n ta l  g ro u p 's  a f f idav i ts  s t a t i r  j  t h a t  tw o  o f  it s  m e m ­
b e rs  h a v e  b e en  to  fo re ign  c o u n t r i e s  to  view e n d a n g e r e d  spec ies  
a n d  i n t e n d  to  r e t u r n  fo r  s a m e  p u rp o s e  do  no t  e s ta b l i s h  i n j u r y  in 
fa c t  n e e d e d  to  c o n fe r  A r t i c le  I I I  s t a n d i n g  to  c h a l l e n g e  a d m i n i s ­
t r a t i v e  ru le  l im i t in g  a p p l ic a t i o n  o f  E n d a n g e r e d  S p e c ie s  A c :  to  
f e d e r a l  a g e n c y  ac t ions  w i th in  U n i t e d  S t a t e s  or  on  h igh  s e a s ;  n o r  
is in ju r y -m - f a c t  r e q u i r e m e n t  o f  s t a n d i n g  sat i s f ied  by  E S A  c t t u e n  
su i t  p ro v is io n 's  c o n fe r r a l  u p o n  a ll  pe rsons  o f  r i g h t  to  c h a l l e n g e  
fe d e r a l  a g e n c y ' s  fa i lu re  io  c o m p ly  w t th  E S A  o b l ig a t io n s .  { L u ja n  

V D e fende rs  o f  W i ld l i f e .  N o .  9 0 - | 4 2 a )  . . .  ............ P a g e  4 4 9 5

F O R E I G N  A F F A I R S — S o v e r e i g n  I m m u n i t y

F o r e ig n  so v e re ig n 's  i s s u a n c e  o f  o r d in a r y  d e b t  i n s t r u m e n t s  is 
t y p e  o f  a c t i o n  in w hich  p r iv a t e  c o m m e r c i a l  p a r t y  e n g a g e s  a n d  
t h u s  c o n s t i t u t e s  ' ' c o m m e r c i a l  a c t i v i t y "  a i t f tm  m e a n in g  o f  F o r ­
e ig n  S o v e r e ig n  Im m u n i t i e s  A c t .  a n d  its s u b s e q u e n t  d e f a u l t  a n d

A / g u ea Tk eg erib e r  J .  I 9 ? l—• D e c id e d  J u n e  12. 1592

Ta ctio n  T to X ? ) o f  th e  En da ng sre iN ig je ciao  A c t  o f IQ t3  d iv ides resp on s i­
b ilit ies  reg a rd in g  the  o ro te ction  e n d a n g e red  t c e n e t  b e tw een  
S tn u e n e r  S e c r e ta ry  o f th e  In ta n o r  s n d  ‘.ha S e c r e ta ry  i f  C o m m e rce , 
sn d  re q u ire s  e a ch  federa l agency  to  c o n s u lt  » i th  the  re le v a n t S e c r e ­
ta ry  la  a n iu ra  t f ia l  any a ction  fu nd ed  b y  th e  agency  a noC lik e ly  ;a  
.e o p a rd u e  th e  co n tin u e d  aiaafanca o f h a b ita t o f  a ny  en da ng ered  ar 
ih raa tan ad  i ce r .e s .  D o th  S e c re ta r ia l  in it ia lly  p ro m u lg a te s  a .a in t 
- e fu la t io n  a t te n d in g  } T ie  <2,'a covera g e  to  a r t lo n t  taken  in  foreign 
na uona , b u t  a su b se q u e n t ,utnt n i l t  lim ite d  th e  t e c D o n t  g e o g rip n ic  
s ca se  to  th e  U n ite d  S u t e a  and  the  h ig h  sea t. R e sp o n d en ts . anldllfe 
co n se rv a tio n  a n d  o th e r  en v iro n m en ta l o rg a n isa tion s, filed  n  a ction  
n th e  C i s m e i  C o u r t ,  w e e in g  a Je c la re ta ry  ;u«gTnent th a t  '.lie n» »  

reg u la tio n  e rred  i t  to  | 7 (a e 2 T i g ea gra p h .c  s to oe , and an in ju n c tio n  
■ eouinng th e  S e c r e ta ry  s f the  In te n o r  io p ro m u lg a te  a new  ru le  
res to r ing  h i l  in it ia l  tn u r t r e ta t io n .  T h e  C o u r t  s f  A o tw e l i  reversed  
th -  D i s t r i c t  C o u r s  e d u n i M t l  of th e  au it fo r lata  . f  ' te n d in g  U p on  
• em ind . j n  c r t t s  m otio ns  for lu r r m a r y  /Jdg-m ont. tho  D a l n c l  C o u r t  
fa m ed  th e  S e c r e ta ry 's  m otion , e n i t h  ren e w ed  h is  t i e c h o n  to  i t  and- 
m g. and  g ra n ted  fe to o n d e n te ' m otion , o rd erin g  trie S e c r e ta ry  so 
o u b lith  a n o -  ru le . T h o  C o u r t  o f A p p ea ls  a fftrm eS.

Tfewf. T h e  ju d g m e n t  la reversed , sn d  th e  ease is ran  ended  

> !l T .  2d 117. revera ed  and  re i-a n d ed .
J u J T i C C  S C a I j c  d e live red  th e  op in ion  s f  th e  C o u r t ,  e s t e s l  as -a 

Pars I I I - 3 .  c o n c lu d in g  th a t re sp o n d e n t! la ca  t ta n g in g  to  see*  ju d ic ia l 
-a n e w  o f th o  ru le.

>ol A s  th e  p o r t le t  in vok in g  I'ederal ,-u n ed i'D en , - e s o o n d e n ti  h -a r  
th e  b u rd e n  eI  s h o o in g  s tand ing  t f  e t u M n h in g ,  n i e r  a.ui. th a t  Ih ev  
ha re  su ffe re d  a n  in ju ry  in  'a rt. L  i .  i  ro n cre ia  a.vi p a r t i c u la r  t e i .  
a rtua i o r  im m in e n t  in ee w e n  o f a le g i l ly  p ro tee ted  m te r e a L  To 
l u r v i i e  o s u m m a ry  j u d g a e n l  m etian . th e y  B u s t  se t fert.h b y  a ffid av it
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w o u ld  q u a lify  a s  i t s  “p r in c ip a l  p la c e  o f  b u s in e s s "  i f  i t  w e re  
a  M o n ta n a  c o rp o ra tio n . • •..■*,

B u r l in g to n 's  c la im  fa ils . M o n ta n a  co u ld  r e a s o n a b ly  h a v e  
d e t e r m in e d  t h a t  a  c o rp o ra te  d e f e n d a n t 's  h o m e  office is 
g e n e r a l ly  o f  g r e a t e r 1 s ig n if ic a n c e  t o ;- t h e • c o rp o ra tio n 's  
c o n v e n ie n c e  in  l i t ig a t io n 'th u n  i t s  o th c r .o ff ic e s ;  t h a t  fo re ig n  
c o r p o ra tio n s  a re  u n l ik e ly  to  h a v e  t h e i r  p r in c ip a l  ofQ ccs in  
M o n ta n a ;  a n d  t h a t  M o n ta n a 's  d o m e s tic  c o rp o ra tio n s  w ill 
p ro b a b ly :k e e p  h e a d q u a r te r s  w i th in  th e  S ta te .  ..W e c a n n o t  
s a y r a t i c a s t  n o t  o n  th i s  re c o rd , t h a t  a n y  o f  th e s e  a s s u m p ­
t i o n s ' i s ,  i r r a t io n a l .  C f. G. D . S ta r ie  &. Co. 'fd C o h n ,  455  
U . S . .4 0 4 , :  4 1 0  (19B2)-,' M e tro p o lita n  C a s u a lty  In s . Co. v. 
B r o w n e l l ,  2 9 4  U .S . - .‘5 8 0 , 5 8 5  ( 1 9 3 5 ) . .  A n d  u p o n - th e m  
M o n t a - a  m a y  h a v e  p r e m is e d  th e  p o licy  ju d g m e n t ,  w h ich  w c 
f in d  c o n s t i tu t io n a l ly  u n im p e a c h a b le ,  t h a t  o n ly  th e  c o n v e ­
n ie n c e  to  a  c o rp o ra te  d e f e n d a n t 'o f  l i t ig a t in g  in  th o  c o u n ty  
c o n ta in in g  i t s 'h o m e  office is  • s u f f ic ie n t ly  s ig n i f ic a n t  to 
o u tw e ig h  a  p la in t i /T i  i n t e r e s t  in  s u in g  in  th e  c o u n ty  o f  h is  
c h o ic e . '• • ". . .  ”  * . •• "

O f  c o u rse  M o n ta n a 's  v e n u e  r u le s  w o u ld  h a v e  im p le m e n t­
ed  t h a t  p o licy  ju d g m e n t . 'w i th  g r e a t e r  p re c is io n  i f  th e y  h a d  
t u r n e d  o n  th e  lo c a tio n  o f  a  c o rp o ra te  d e f e n d a n t 's  p r in c ip a l  
p la c e  o f  b u s in e s s ,  n o t  o n  i t s  S t a t e  o f  in c o rp o ra t io n . B u t  th is  
is  h a r d ly  e n o u g h  to m a k e  th e  r u le s  fail r a l io n a l -b a s is  
re v ie w , fo r  “r a t io n a l  d is t in c t io n s  m a y  bo m a d e  w ith  s u b ­
s t a n t i a l l y  le s s  th a n  m a th e m a t ic a l  e x a c t i tu d e ."  N e w  O rle a n s  
v . D u k e s ,  4 2 7  U . S . 2 9 7 , 3 0 3  (1 9 7 6 ); s e e  H u g h es  v. A le sa n -  
d n a  S c r a p  C o rp ., 4 2 6  (J. S . 7 9 4 . 8 1 4  (1 9 7 6 ); L m d s le y  v. 
N a tu r a l  C a rb o n ic  G a s C o., 2 2 0  U . S . 6 1 . 78  (1 9 1 1 ). M o n ­
t a n a  m a y  r e a s o n a b ly  h a v e  th o u g h t  t h a t  th e  lo c a tio n  o f  a  
c o r p o r a te  d e f e n d a n t 's  p r in c ip a l  p la c e  o f  b u s in e s s  w o u ld  n o t 
be  a s  r e a d i ly  v e r if ia b le  a s  i t s  S t a t e  o f  in c o rp o ra t io n ,  t h a t  a  
r u le  h in g in g  on  th e  fo rm e r  w o u ld  in v ite  w a s te fu l  s id e  sh o w s  
o f  v e n u e  l i t ig a t io n ,  a n d  th a t  o b v ia t in g  th e  s id e  s h o w s  w o u ld  
b e  w o r th  th e  lo ss in  p re c is io n . T h e s e  p o s s ib i l i t ie s ,  o f  c o u rse , 
p u t  B u r l in g to n  a  fa r  c ry  a w a y  fro m  th e  p o in t  o f  d is c h a rg in g  
i t s  b u r d e n  o f  sh o w in g  t h a t  th e  u n d e r -  a n d  a v e r in c iu s iv e n e s s  
o f  M o n ta n a 's  v e n u e  r u le s  is so  g r e a t  t h a t  th e  r u le s  c a n  no  
lo n g e r  b e  s a id  r a t io n a l ly  to  im p le m e n t  M o n ta n a 's  p o licy  
j u d g m e n t .  S e c . e  g  , B ro w n e ll, su p r a ,  a t  5 3 4  B e s id e s , 
B u r l in g to n ,  h a v in g  h e a d q u a r te r s  e ls e w h e re , w o u ld  n o t  
b e n e f i t  e v e n  from  a sc h e m e  b a s e d  o n  d o m ic ile , a n d  .s 
th e r e fo r e  m  n o  p o s itio n  to  c o m p la in  o f  M o n ta n a 's  u s in g  
S t a t e  o f  ^ c o r p o r a t io n  a s  a  s u r r o g a te  fo r d o m ic ile . S e e  
R o te r i s  Sr S ch a efer  Co. v. E m m e rsc n ,  271 U  S . 5 0 . 5 3 - 5 5  
(1 9 2 6 ) , cf. U n ite d  S t a t u  v R a in e s ,  3 6 2  U . S . 17 , 2 1 11960).

B u r l in g to n  is le f t  w i th  t h e  a r g u m e n t  t h a t  P o w e r  M a n u ­
fa c tu r in g  Co. v. S o u n d e r l ,  s u p r a ,  c o n tro ls  thus c a s e . B u t  it  
d e e s  a c t .  In  S a u n d e r s ,  w e c o n s id e re d  A r k a n s a s ’ v e n u e  
r u le s ,  w h ic h  r e s t r ic te d  s u i t  a g a in s t  a  d o m e s tic  c o rp o ra tio n  
to  th o s e  c o u n t ie s  w h e re  i t  m a in ta in e d  a p ia c ?  o f b u s in e s s .  
2 74  U . S .. a t  4 9 1 —492. b u t  e r p c s e d  fo re ig n  c o rp o ra tio n s  to  
t u i t  in  a n y  c o u n ty , i d . ,  a t  49 2 . W < h e ld  t h a t  t h e  d is t in c t io n  
l a c k e d  a  r a t io n a l  b a s i l  a n d  th e re fo r*  d e p r iv e d  fo re ig n  
c o r p o r a te  d e f e n d a n ts  o f  th e  e q u a l  p ro te c t io n  o f  t h e  law s . 
I d . ,  a t  4 9 4  T h e  s t a tu to r y  p ro v is io n  c h a lle n g e d  to  S a u n d e r s .  
h o w e v e r ,  a p p u e d  o n ly  to  fo re ig n  c o rp o ra tio n s  a u t h c r u e d  to  
d o  b u s in e s s  in  A r k a n s a s ,  ib id . ,  to  t h a t  m o s t  o f t h e  c o r p o ra ­
t io n s  s u b je c t  to  i t s  a n y -c o u n ty  r u le  p r c b tb ly  h a d  a  p la c e  o f  
b u s in e s s  in  A rk a n s a s .  In  c o n t r a s t ,  m o s t  o f  t h e  c o rp o ra tio n s  
s u b je c t  to  M o n ta n a 's  a n y -c o u n ty  r u le  p ro b a b ly  d o  n o t h a v e  

t h e i r  p r .n c ip .a l p la c e  o f  b u s in e s s  m  M o n ta n a .  T h u s .  
A r k a n s a s ' sp e c ia l ru le  fo r fo re ig n  c o rp o ra tio n s  w a s  ( a d o re d  
w ith  s ig n if ic a n t ly  le ss  p re c is io n  th a n  M o n ta n a  s . a n d .  on  th e  
a s s u m p t io n  t h a t  S a u n d e r s  is  s t i l l  good law , se e  A m e r ic a n  
M o to r is ts  In s  C o  * S ta r n e s .  4 2 5  U . 5 . 6 3 7 , 6 4 5 . n  4  
(1 9 7 6 ) , i t s  h o ld in g  d o es  n o t in v a l id a te  M o n ta n a  t  v e n u e  
ru le s .

In  s u m , M o n ta n a ’s  v e n u e  r u le s  c a n  b e  u n d e r s to o d  a s  
r a t io n a l ly  f u r th e r in g  a  l e g i t im a te  s t a t e  in t e r e s t .  T h e  
ju d g m e n t  o f  th e  S u p re m e  C o u r t  o f  M o n ta n a  is  a c c o rd in g ly

i . . . . . .  . A ff ir m e d .

BE T T Y  1 0  C H R I S T I A N ,  W u h in g to n .  D .C .  ( C H A R L E S  C .  C O L E .  
J E R A L D  S. H O W E  JR. . V IR G IN IA  L. W H I T E  M A H A F F E Y .  
H E L E N  H I S E R  R E C IN O S ,  S T E P T O E  <fc J O H N S O N .  E D M U N D  
W . B URKE . R IC H A R D  V. W IC K A .  K U R T  W. K R O S C K E L ,  and 
K U R T  W. K R O S C H E L  Sl A S S O C IA T E S ,  on the briefs) for pen- 
Uoncr; J O E L  I. K L E IN . .  W athingion.  D.C.  ( R O B E R T S .  F A IN  JR. .
) “ IN. F A R R .  S M IT H  Sc T A R A N T O ,  in d  W R I G H T .  T O L ­
L IV ER & G U T H A L S  P.C., on the  brie ft ) for r e ip o rd e n u .  . . .  ••
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F E j E R A L  T R A D E  C O M M IS S IO N . P E T IT IO N E R  u. 
T IC O P . T IT L E  IN S U R A N C E  C O M P A N Y  E T  aL.

O N  ‘-V7.IT O F  C E R T I O R A R I  T O  T H E  U N I T E D  S T A T E S  C O U R T  O F  
A P P E A L S  F O R  T K F .  T H I R D  C I R C U I T
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P o tittea er F i d i r a l  T ra o o  C o m m io u a n  riled a n  o d m in i i l r a l i t t  re ra p la m t 
tn irg in g  r t ip a m lo n t  ritte tn tu ra n co  r c m p a n m  w ith  h o r u o n u l  p n ro  
S o n g  ‘n l o t t in g  foot tor n i lo  t o i r r n n  a nd  o ia m in a lio n a  in  v io la tion  
o f i  L ’a f  1) o f tho  Fodora i T r i d o  C o m m iu io n  A r t .  In o a th  o f  th o  four 
S ta to i  o t i i i u w — C a n n o tu c u t ,  *<Viirontin. A n r o n a .  one 
M o n ta na —- in fo r m  ra te *  >oro o iu b l la h r d  b y  a ra ting  b u ro au  l lr tn io d  
b y  tho  S ta te  and  o u th o n io d  ta  o iL a e li tn  ;o in l  ra to t  fo r  :U  m o m e o r t 
Ra ta  f. im g t » o ro  rtada to  tho  r t a u  m a u ra n to  aiTi-o and  Soca rro  
o ffo r iu o  u n io n  th v  S U U  -o io -lod  thorn w ith in  a i c o n f io d  p in e d  
T h o  A d m m i t r a i n o  L a w  Jo d g o  hold , tn ter  j,'« j, th a i  iho  r a u t  had 
boon f l jo d  in  all four S u io o ,  b u t th a t , in  W iu a n n n  a nd  M o n la n a . 
r n e o n d i n U '  a r-u co m eo tu ivo  a m o u n t  w or• o n n tlo d  la  t t a u - a m o n  
im m u n ity , aa r a n u m p la l id  in  P a r lo r  * . B rv~ n . 31? (J . 3 . M l ,  a nd  
lla  p ro g m y  U n d o r  th i*  d e r tn n o .  a a u la  law  te  ro g u ia lo ry  i th o m o  
ran  bo tho  b o r . i  tee a n e i n u t  im m u n ity  i f  l>o S la to  i t )  h o t  a n i t u la t -  
od i  rtoa* and  a JB rm a tn o  p o licy  t o  a llow  tho  i n t i r o m s i t ia v o  lo n d c r t  
ond  121 proohd io  o i l ‘ o a o io n n i  o n  o f i n t u i n t o l i l i i o  ra n d u rt  u n o o r -  
ta h o a  by p n o a to  arterv. C r l . V o u  R o ta if  L - e <—v  J o i l r f i  A n n  • 
S fu fra f A Ju w ia iom . ,'o c. M S  U . S  9 T . SOS T h o  C o n m n r o n .  o h . t h  
ronrodod rh a l l>o ftral p a rt a f tho  loo t « a i  m o t. h o d  on  r o n o w  th a t 
ran# o f th a  S ta to t  had r o e tv r fa d  l u fB n a n t  o u p a m -e o n  ta w a rra n t 
im m u n ity . 7>ia C o u r t  o f A re o a J i  roooraotl. ho ld ing  th a t  th o  o e t c i r u i  
o f a o n to  rog -0 a ttry  program , ' f  l la f f o i .  fu n d o J . ond  om paw orod  So 
law  oatit/lod th o  a rt i.o  lop o ron iiao  *o n u .ro m o o l 7 )ro t,  i t  n e e iu e id .  
r i i M r J i n i a '  ra n d u rt ..a a.I tho  S ta lo a  •  a i  o n c i l o d  ta  t t a (o a i t .a n  
im m o n ity .

H eU .
t 3 'a io  a i i o n  • m a u n . i t  » n o t aoa ilob la  u n d o r  th o  -og u la to ry  

M h o e o i  in  M o n ta n a  and Y i u m i o
(a l  P n n o p l o t o f  fo d o ra liim  r a e u tr t  th a t  fodora l a n d t r u i t  la w *  *o  

• u h o it  u  rup o 'oo a tia n  b y  i u u  rog-ulatary p re g ro m i Pa/ioo. i t p a  
• l i i O - i S 2 . i f o d . a t  n u n .  P o e u o  t. Jlaogor. ( I I  U  3 . H .  J f d r o T i  
tw o-part t o n  i i o 4 r n . t  i h a t S u u i  « t r  ne* ran/or a n u t r -n i  im m u n ity  
o n  p n o a u  paoaaaa by A a L  Ar'.aa l i ta ta  in » * l * i e o in l  i  th a  p rotect i i-  
lio n  tor r n i f  n , .y .  w hu.h i t  ta w ftrro d  out o f re ip ea t te r th o  S u t o ' i  
ongw ng  rog u io tion . a m  tho  o r a u e l r i  o f  p o lio  n i r r a o n i .  Th o  pwrpaoo 
of tho  o i t i r o  t u i o m ik in  - r e u r y  10  u  d o io rm iw o  a h o lb oo  lh a  S la to  
ha» o i i m i o d  o jiT .n o n i - .n d ip o M in t  ( iK g o io  ■< and  la n u a l  aa th a t tho  
lo ta -u  i f  th e  r t t o i  oo poo h i  naoo to o n  o tU b i i t h o d  o t a p r a d e i t  aI 
f o ' - l o i n o  i i a i t  .n io roo on o n  A JU io u gh  ih ia  im a a n . ty  f o o i n m  u oo  
d o to io co d  n  tr'-i on a V o u g M  ondor tho  J l i n i a n  A n ,  th o  i i j i  
o i i l t n  i t  i n -  io i ta C o w m . ie o a  a ib o a  u n d o r  th.i Fo d o ra f Tb ta a  
C w o n i H  in  A l t  a t id  w l  bo doloo-nonof n m o  lA o  Coonw  n » n  f o o t
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n o t i n e r t  i n y  tu p e r io i p re -em p tio n  a u th o r i ty  h ere .
-  (b )  R  K o n r in ,  M o n ta n a , a nd  K  o th a r  3 u t e *  co r r e c t ly  ron ta n d  

'.hat a broad in te rp re ta tio n  o f H a te .a ct io n  i m u r a t y  w o u ld 'n o t ja rv o  
th a ir  b a s t’ in te re ita ; T h o  d o ctru io  w ou ld  Im podo, ra th o r  th a n  ‘«d- 
v an ro , tha S ta la a ’ fr to d o m  o f  a ctio n  I f  U  req u ired  th om  ta a c t  In  tho  

. ahadow  o f auch  im m u n ity  w h en ev e r  th o y  an ta rod  tha  raa lm  o f 
a conom lc reg u la tion . Ina iatonea on r a i l  co m p lia n ce  w ith  bo th  parta  
o f  tho  .tfideal to«t e e rv e t  to  m ak a  r la a r  th a t  tha  5 U t e i  ara re sp o n d * 
bla fo r on ly  th o  prlcO ( l o n g  ih a y  ha vo  s a n ct io n ed  a nd  u n d a rta k a n  to  

, con tro l. R te p o n d e n U ’ co n te n tio n  th a t  a uch  c o n ce r n *  a re  ba tter  
odd/# taod by th o 'B ra t  p a r t  o f tho  Midicat te s t  m iaopprohanda  tho 
cloee re la tio n  b e tw een  M idcaC t tw o  oleraonta, w h ich  are b o th  d ire c te d  
ot e n a u n n g  th a t  p a r t i c u la r  a n tico m p e tit iv e  m och o n la m o  aporato 
b ocauao o f a d e lib era te  a nd  in te n d e d  sLato p o licy , A  d o o r  p o licy  
s la le n a n t  e n s u r e *  o n ly  th a l  th o  S ta le  d id 'n o t  a c t  th ro u g h  Inadvor- 
tone- n o t  th a t tho  S la la  a pp ro ved  tho  a n ii c o m p e n u v e  co n d u c t. So le  
re lit, o on tho  c lea r  a r t icu la t io n  r e q u ir e m e n t w o u ld  n o t a llow  the  
S ta toa  su ffic ien t reg u la to ry  f le n b i ll ly .

( c l  W h e re  p n co o  or ra to t  ora in it ia lly  to t b y  p n v o u  p o rt le t , 
au6|ect tn  vein  on ly  i f  tho  S ta te  choosoo, th o  p o n y  - la im in g  the  
im m u m ly  m u s t th o w  th a t  i t a l t  olTlciala ha vo  u n d e r ta k e n  th e  n o te s , 
aary atepa t> d e te rm in e  th e  o o c if lc t  o f tho  p n c e . f ln n g  or ra toa a lling  
tch e m e . T h o  m oro  p o ten tia l i .r t ta to  a u o * rv if io n  I* n o t an e rfeq u e U  
a ub a n tu te  for tho  S t a le s  d e a c o n .  T h u o , tho  s ta n d a rd  ro iled  on ov 
tho  C o u r .  o f A p p ea ls  in  th is  a te  is  in s u f f ic ie n t  t s  e s ta b lish  tho  
req u is ite  level o f a ctiv e  s o p e rv u  o n , , T h o  C o m m iu io n 'a  fin d in g s  o f 
lo c t  d em on stra te  th a t  tho  po ten t al far s ta te  su p e rv is io n  w o t no t 
r e a d ie d  m  o ilho r  W ia to na in  or M .n u n a .  W h ile  m ost ra te  filing# 
* o re  ch o ck e d  far m a th o m a tu a l  a t ’u ca cy ,  sam e wore u n ch e ck e d  
a ltogether. M oreover, o ne  ra te  S lin g  b e ca m e  e ffe c t iv e  In  M on ta na  
fo tp ifo  tha  ra tin g  b u rea u 's  fa ilu re  ta  p r .  o de  roquoo tod  In fe rm a tien . 
and a dd itiona l in fo rm a tio n  w as p rov ided  in  W is co n s in  a fte r seven  
peers, d u r in g  w in ch  ttm e  sn o th o r  ra le  filin g  rem a in e d  in  e f fe c t  
A b se n t a ctive  su p e rv is io n , th e re  ran  bo no s ta to  a ct io n  im m u n ity  for 
w nat o ero  o th e rw ise  p r iv e lo  p n e e  f l o n g  e rra n g em tn ta . A n d  sta te 
; u o i c s l  re v iew  ca n n o t A ll th e  vo id . S ee  P a iru k . lu p r e .  e l  i O S - i C V  
T h ia  C o u r t  s d cs is ion  in  S o u iA e - t  Motor C u r r ie r s  R a it  C m h w i .  
I n c  v I fn t t id  J i o i c i .  a? I U .  3. I t  w in ch  in v o lv e d  a n m ila r  nega tive  
o p tion  reg im e, u  not to  th e  co n tra ry , s in ce  it in v o lv ed  th a  q u e en o n  
w h e th e r  th e  f i r t i  p ert >f th e  M idcnl te s t  w ee m et. T h i s  ca te  in vo lve s  
• on jon ta l o n c e  A e . ig  u n d e r  a #ag.ie im p r .m e .u r  in  form  a nd  agsrvcy 

in a ction  in  feet, a n j  :t tn o u ld  be reap  in  l ig h t  o f th e  g ra v ity  « f the  
a n t it ru s t  sC fen ie . th e  in v o lv e m e n t o f u n v o te  a cto rs  th ro u g h o u t, and 
th e  d o o r  absent# i f  s ta te  lu p e n n n o n .

2- T h e  C o u r t  o f A p p ea ls  sho u ld  Sava  th e  e o p o r tu n ity  ta r e t ta m tn e  
l i t  O e to n m ira o e n t w ith  re s p e r t  to  C o n n e c t i c u t  a rd  Ancona in  erdar 
to  a d ir e  is  w halhaa >t t c c s r d a d  p roper d e fe rence  ta  th e  C o m m ia e ie n  t  
'a c tu a l fiiS'hngt t  to  th e  ectent at e u t o  s u p e rv is io n  in th re e  S ta te s

t S  T 2d I I S ,  reva rsed  a nd  ram artdad.

K r v H t s t ,  J ,  d a iivaa td  tha  e e tm e n  o f th a  C e u r t ,  Ln w h ich  W h c t t .  
U O C C J V W  S r r v t N V  SCA1.1A, a nd  Sot/TT> . J J . nod  S C A LM  J ,  S led  
e c a n r a r r r g  - n n i i n  A CH rssji/KT, C. J ,  filed  e : H u n t i n g  epm esn , us e-i«n acanwoo e-d TVonai JJ jo ined . OCinhoo. J .  filed  a 
dissenting ts c fu sn . in w r jc n  T b t o v u i .  J .  ,-e-red.

JU STICE KENNEDY d e l iv e r e d  t h e  o p in io n  o f  th e  C s u r t  
7>.« F e d e r a l  T ra d *  C o m m is s io n  S le d  u s  a d m in i s t r a t i v e  

c e m p ln ia t  j g a i n s :  j i i  o f t h e  n a t io n  s la r g e s t  t i t l e  in s u r a n c e  
c o m p a n ie s . a ilrr-r-C  h o r iz o n ta l  p r .e e  f ix in g  tn  t h e i r  fee*  fc r 
ta tl*  i » t i c h c s  a c o  t i t l e  e x a m in a t io n s .  O n e  c o m p a n y  s e t t l e d  
b y  c o n s e n t  d e c re e , w h ile  fiv e  o th e r  f i r m  c o n t in u e  to  c o n te s t  
th e  r u s t i e r .  T h e  C o m m is s io n  c h a rg e d  th e  t i t l e  c o m p a n ie s  
w ith  v io la t in g  i  N * x : j  o f  t h e  F e d e r a l  T r a d e  C o m m is n c n  
A ct. 3R S ta t .  7 1 9 . 15 U . S  C . j 4 5 f a X l l .  w tu c h  p ro h ib it s  
T u ln / a i r  m e th o d s  o f  c o m p e t t t ic n  m  o r  a f fe c t  t a g  c o m m e rc e *  
O n e  of th e  p r ta c ip a J  d e f e n s e s  th e  c o m p a n ie s  a s s e r t  is  s ta te *  
a c tio n  im m u n i ty  fro m  a n t i t r u s t  p ro s e c u t io n , a s  c o n te m p la t ­
e d  in  t h e  l in e  o f c a s e s  b e g in n in g  w ith  P a r k e r  v. B ro u  n , 3 1 7  
U  . S  3 4 1 1 1943). T h e  C a cn c r.is s i.ia  r e je c te d  t h i s  d e f e a s e .  In  
•e T in e  T itle  Ins  C o . 112  F .T  C. 344  I ) 9 6 !» . a n d  th e  f i rm s  
s o u g h t  te v ie w  in  th e  U n i te d  S l a t e s  C o u r t  o f  A p p e a ls  fo r th e  
T h ird  C ir c u i t .  R u lin g  t h s i  s t a t e  a c t io n  im m u n i ty  w a s  
a v a i la b le  u n d e r  th e  s t a l e  r e g u la to r y  s c n e m e s  u i  q u e s l ia n .

th e  C o u r t  o f  A p p e a ls  re v e r s e d . 9 2 2  F . 2 d  1 1 2 2  (1 9 9 1 ). W e 
g r a n te d  c e r t i o r a r i .  5 0 2  U . S .  (1 9 9 1 ). ■

T it lo  i n s u r a n c e  is th e  b u s in e s s  o f  i n s u r i n g  th e  re c o rd  t i t le  
o f  r e a l  p r o p e r ty  fo r  p e r s o n s  w ith  so m e  i n t e r e s t  i a  th e  e s ta te ,  
in c lu d in g  o w n e r s ,  o c c u p ie rs , a n d  l e a d e r s .  A t i t lo  in s u r a n c e  
p o licy  i n s u r e s  a g a i n s t  c e r ta in  lo s s e s  o r  d a m a g e s  s u s ta in e d  
b y  r e a s o n  o f  a  d e f e c t  u i t i t le  n o t  s h o w n  o n  th e  p o licy  o r  t i t le  
r e p o r t  to  w h ic h  i t  r c l e n .  B e fo re  i s s u in g  a  t i t l e  in s u ra n c e  
p o licy , th e  i n s u r a n c e  c o m p a n y  o r  o n e  o f  i t s  a g e n t s  p e r fo rm s  
a  t i t le  s e a r c n  a n d  e x a m in a t io n . T h e  s e a r c h  p ro d u c e s  a  
c h ro n o lo g ic a l  l i s t  o f  th e  p u b lic  d o c u m e n ts  i n  th e  c h a in  o f 
t i t l e  to  th e  r e a l  p ro p e r ty . T h e  e x a m in a t io n  is . a  c r i t ic a l  
a n a ly s i s  o r  i n t e r p r e t a t i o n  o f th e  c o n d i t io n  o f  t i t l e  re v e a le d  
b y  th e  d o c u m e n ts  d isc lo s e d  th r o u g h  th i s  s e a r c h .  • • -

T h e  t i t l e  s e a r c h .a n d  e x a m in a t io n  a r e  m a jo r  c o m p o n e n ts  
o f  th e  i n s u r a n c e  c o m p a n y 's  s e rv ic e s . T h e r e  a r e  c e r ta in  
v a r ia n c e s  f ro m  S t a t e  to  S t a t e  a n d  f to m  p o lic y  to  po licy , b u t  
a  b n e f  s u m m a r y  o f  th e  fu n c t io n s  p e r fo r m e d  by  th e  t i t le  
c o m p a n ie s  c a n  b e  g iv e n . T h e  i n s u r a n c e  c o m p a n ie s  e x c lu d e  
f ro m  c o v e ra g e  d e fe c ts  u n c o v e re d  d u n n g  th e  s e a r c h ;  t h a t  is. 
t h e  i n s u r e r s  c o n d u c t  s e a rc h e s  in  o r d e r  to  in fo rm  th e  in s u re d  
a n d  to  r e d u c e  t h e i r  o w n  l ia b il i ty  b y  id e n t i fy in g  a n d  e x c lu d ­
in g  k n o w n  r i s k s .  T h e  in s u r e d  is p r o te c te d  f ro m  so m e  lo sse s  
r e s u l t i n g  f ro m  t i t l e  d e fe c ts  n o t  d i s c o v e ra b le  f ro m  a s c a rc a  
o f  th e  p u b l ic  r e c o rd s , su c h  a s  fo rg e ry , m is s in g  h e ir s ,  
p r e v io u s  m a r r i a g e s ,  im p e r s o n a t io n ,  o r  c o n tu s io n  m  n a m e s . 
T h e y  a r e  p r o te c te d  a ls o  a g a in s t  e r r o r s  o r  m i s t a k e s  in  th e  
s e a r c h  a n d  e x a m in a t io n .  N e g lig e n c e  n e e d  n o t  be  p ro v e d  in  
o r d e r  to  r e c o v e r .  T i t l e  in s u r a n c e  a ls o  in c lu d e s  t h e  o b lig a ­
t io n  to  d e f e n d  in  th e  e v e n t  t h a t  a n  i n s u r e d  is s u e d  by  
r e a s o n  o f  s o m e  d e fe c t  w ith in  t h e  sc o p e  o f  t h e  po licy 's  
g u a r a n te e .

T h e  t i t l e  i n s u r a n c e  in d u s t r y  e a r n e d  S I .3 5  b il l io n  g ro ts  
r e v e n u e s  in  1 9 8 2 , a n d  r e s p o n d e n ts  a c c o u n te d  fo r  5 7  p e rc e n t 
o f  t h a t  a m o u n t  F o u r  o f  r e s p o n d e n ts  a r e  t h e  n a t io n 's  
l a r g e s t  t i t l e  i n s u r a n c e  c o m p a n ie s :  T ic o r  T i t l e  I n s u r a n c e  
C o .. w ith  16 5  p e r c e n t  o f th e  m a r k e t :  C h ic a g o  T . t l e  I n s u r ­
a n c e  C o , w .rh  12 3 p e rc e n t .  L a w y e r s  T i t le  i n s u r a n c e  Co.. 
w ith  2  p e r c e n t ;  a n d  S A F E C O  T i t l e  I n s u r a n c e  C o . (n o w  
o p e r a : a g  u n d e r  t h e  n a m e  S e c u r i ty  U n io n  T i t l e  I n s u r a n c e  
C o  ), w .ch  10 .3  p e r c e n t .  S t e w a r t  T i t l e  G u a r a n t e e  C o . w ith  
5  4 p e r c e n t  o f  t h e  m a r k e t ,  is  th e  c o u n t r y 's  e ig h th  la r g e s t  

t i t l e  n s u r e r .  w i th  a  s t r o n g  p o s i t io n  in  t h e  W e s : a n d  
S o u th w e s t .

T h e  C o m m is s io n  is s u e d  a n  a d m in i s t r a t i v e  c o m p la in t  in  
1 9 8 5  H o r iz o n ta l  p n c e - f i c a g  w as  a l le g e d  m  th e s e  te r m s

" R e s p o n d e n t*  h a v e  a g re e d  on  th e  p n e e  to  b e  c h a rg e d  
fo r  t i t l e  s e a r c h  a n d  e x a m in a t io n  s e m e n  o r  s e t t l e m e n t  
s e n n e t s  th r o u g h  r a t in g  b u r e a u s  us v a r io u s  s ta te s .  
E x a m p le s  c f  s t a t e s  in  w.-uch o n e  c r  m o r e  o f  th e  Respon­
d e n ts  h a v e  f ix e d  p r ic e s  w ith  o t h e r  R e s p o n d e n ts  o r  o th e r  
c o m p e t i to r s  fo r  a i l  o r  p a r t  o f  t h e i r  s e a r c h  a n d  e x a m in a ­
t io n  s e rv ic e s  o r  s e t t l e m e n t  s e rv ic e s  a r e  A riz o n a , 
C o n n e c t ic u t .  I d a h o , L o u is ia n a . M o n ta n a .  N e w  J e . s e y .  
N e w  M ex sco , N e w  Y o rk . O h io , O re g o n . P e n n s y lv a n ia .  
W is c o n s in  a n d  W y io iiB g . '*  112 P.T.C., a t  3 4 6

T h e  C o m m is s io n  d id  n o :  c h a lle n g e  t h e  i n s u r e r s '  p r a c t ic e  o f  
s e t t i n g  u n i f o rm  r a l e s  fo r  in s u r a n c e  a g a i n s t  t h e  r i s k  o f  lo ss  
f ro m  d e fe c tiv e  t i t l e s ,  b u t  o n ly  th e  p r a c t ic e  o f  s e t t i n g  u n ifo rm  
r a l e s  fo r th e  t i t l e  s e a r c h ,  e t a m i n a u o n .  a n d  s e t t l e m e n t ,  
a s p e c t s  of t h e  b u s in e s s  w h ich , th e  C o m m is s io n  a l le g e s ,  do  
c o t  in v o lv e  in s u r a n c e .

D e frre  t h e  A d m in is t r a t iv e  L aw  J u d g e  (AL*D, t h e  r e ip e n *  
d e n t s  d e f e n d e d  a g a i n s t  l ia b il i ty  s n  t h r e e  r e l a t e d  g r o u n d s

i

(
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F i r s t . '  t h e y - m a i n ta i n e d  t h a t  th e  c h a l le n g e d  c o n d u c t is 
e x e m p t  fro m  a n t i t r u s t  s c r u t in y  u n d e r  t h e  M c C a rm n -  
F e r g u s o n  A ct, 59 S l a t .  3 4 ,  15 U . S . C . § 1 0 1 2 (b ). w h ic h  
c o n fe r s  a n t i t r u s t  im m u n i ty  o v e r  th e  “b u s in e s s  o f  i n s u r r n c c "  
to  th e  e x t e n t  r e g u la te d  b y  s t a t e  la w . S e c o n d .’ th e y  a r g u e d  
t h a t  t h e i r  co llec tiv e  r u l e m a k in g  a c t iv i t i e s  a r e  e x e m p t  u n d e r  
th e  N o e rr-P e n n in g to n  d o c t r in e ,  w h ic h  p la c e s  c e r t a in  ”[ j]o in t 
e f fo r ts  to  in f lu e n c e  p u b lic  o f f ic ia ls ’  b e y o n d  th e  r e a c h  o f  th e  
a n t i t r u s t  la w s . M in e W o rk ers  v. P e n n in g to n ,  3 8 1  11. S . 6 5 7 , 
6 7 0  (1 9 6 5 ); E a s te rn  R a i lr o a d  P r e s id e n ts  C on feren ce  v tN o e r r  
M o to r  F reigh t, Inc.. 3 6 5  U . S .  127, 1 3 6  (1 9 6 1 ). T h ir d ,  
r e s p o n d e n ts  c o n te n d e d  t h e i r  a c t iv i t ie s  a r e  e n t i t l e d  to  s t a te -  
a c t io u  im m u n ity ,  w h ic h  p e r m i ts  a n t ic o m p e t i t iv e  c o n d u c t  if  
a u th o r iz e d  a n d  s u p e rv is e d  by  s t a t e  o ff ic ia ls . S e e  C a lifo rn ia  
R e ta i l  I .ig u o r  D ea lers  A s sn .  v. M id e a l A lu m in u m  In c ., 4 4 5  
U . S . 9 7  (1 9 8 0 ); P a rk e r  v. B ro u m , 3 1 7  U . S . 3 4 1  (1 9 4 3 ). A s 
to  o n e  S ta te ,  O hio,- t h e  r e s p o n d e n ts  c o n te n d e d  t h a t  th e  
r a t e s  fo r t i t le  s e a rc h ,  e x a m in a t io n ,  a n d  s e t t l e m e n t  h a d  n o t  
b e e n  s e t  by  a  r a t in g  b u r e a u .

T itle  in s u r a n c e  c o m p a n y  r a t e s  a n d  p r a c t ic e s  in  t h i r t e e n  
S t a t e s  w e re  th e  s u b je c t  o f  th e  in i t ia l  c o m p la in t .  B e fo re  th e  
m a t t e r  w a s  d e c id e d  by  th e  A U ,  th e  C o m m is s io n  d e c l in e d  to  
p u r s u e  i ts  c o m p la in t  w ith  r e g a r d  to  fe e s  in  riv e  o f  th e s e  
S l a t e s ,  L o u is ia n a , N e w  M e x ico , N e w  Y o rk , O re g o n , a n d  
W y o m in g . U p o n  th e  r e c o m m e n d a t io n  o f  th e  A U ,  th e  
C o m m is s io n  d id  n o t  p u r s u e  i t s  c o m p la in t  w i th  r e g a r d  to  
fees  tn  tw o  a d d i t io n a l  S t a t e s ,  I d a h o  a n d  O h io . T h is  le f t  s ix  
S t a t e s  in  w h ic h  th e  C o m m is s io n  fo u n d  a n t i t r u s t  v io la t io n s , 
b u t  m  tw o  o f  th e s e  S t a t e s ,  N e w  J e r s e y  a n d  P e n n s y lv a n ia ,  
th o  C o m m is s io n  c o n c e d e d  th o  i s s u e  o n  w h ic n  e e r t i o r a n  w as  
s o u g h t  h e re ,  so  th e  r e g u la to r y  re g im e s  in  th e s e  tw o  S t a t e s  
a r e  n o t  b e fo re  u s . F o u r  S t a t e s  r e m a in  i n  w h ic h  v io la t io n s  
w e re  a lle g e d : C o n n e c t ic u t ,  W is c o n s in , A r iz o n a , a n d
M o n ta n a

T h e  A L J  h e id  t h a t  t h e  r a t e s  fo r  s e a r c h  a n d  e x a m in a t io n  
s e rv ic e s  h a d  b e e n  f ix ed  in  t h e s e  fo u r  S l a t e s .  F o r  r e a s o n s  
w e n e e d  n o t  p a u s e  to  e x a m in e ,  th o  A I J  r e je c te a  th e  
M c C a r r a n - r e r r i s o n  a n d  N o e r r-P e n n in g to n  d e fe n s e s . T h e  
A L J  th e n  tu r n e d  h i*  a t t e n t i o n  to  th e  q u e s t io n  o f  s t a t e -  
a c t io n  im m u n i ty  A s u m m a r y  o f t h e  A L T s  e x te n s iv e  
f in d in g s  in  th is  p o in t  ,s  n e c e s s a ry  fo r  a  fu ll u n d e r s t a n d in g  
o f  t h e  d e c is io n s  r e a c h e d  a t  e a c h  le v e l o f  t h e  p ro c e e d in g s  as 
th e  c a se .

R a t in g  b u r e a u s  a r o  p n v a t e  e n t i t i e s  o rg a n iz e d  b y  t i t l e  
i n s u r a n c e  c o m p a n ie s  to  e s ta b l i s h  u n ifo rm  r a t e s  fo r .h e ir  
m e m b e r s .  T h e  A L J  fo u n d  n o  e v id e n c e  t h a t  t h e  c o lle c tiv e  
s e t t in g  a f  t i t l e  in s u r a n c e  r a t e s  t h r o u g h  r a t i n g  b u r e a u s  is  a 
w ay  o f  pc-siing  n s k  in f o rm a t io n .  I n d e e d ,  h e  fo u n d  n o  
e v id e n c e  t l  a n y  t i t l e  i n s u r e r  se ta  r a t e s  a c c o rd in g  to  
a c t u a r i a l  '.o . t e p e n e n c e .  I n s te a d ,  th e  A L J  fo u n d  t h a t  th e  
u s u a l  p r a c t ic e  is  fo r r a t i n g  b u r e a u s  to  s e t  r a t e s  a c c o rd in g  to  
p r o f i ta b i l i ty  s tu d ie s  t h a t  fo cu s o n  th e  c c s ts  a f  c o n d u c t in g  
s e a r c h e s  a n d  e x a m in a t io n s .  U in fo rm  r a t e s  a r e  s e t  n o tw i th ­
s ta n d in g  d if fe re n c e s  in  e f f ic ie n c ie s  a n d  c o i t s  a m o n g  in d iv id ­
u a l  m e m b e r s

T h e  A U  d e s c r ib e d  t h e  r e g u la to ry  re g im e s  fo r  t i t l e  
in s u r a n c e  r a t e s  *n th e  f o u r  S t a t e s  s t i l l  a t  i s s u e  tn  e a c h  
o n e . t h e  t i t le  in s u r a n c e  r a t i n g  b u r e a u  w a s  l ic e n s e d  b y  th e  
S ta te  a n d  a u th o r is e d  to  e s t a b l i s h  ;o in l  r a t e s  fo r i t s  m e m ­
b e rs . E a c h  o f  t h e  fo u r  S t a t e s  u s e d  w h a t  h a a  co m e  to  b e  
r a i le d  a  “ n e g a tiv e  o p tio n *  s y s te m  to  a p p ro v e  r a t e  f i l in g s  b y  
th e  b u r e a u s  U n d e r  a  n e g a t iv e  o p tio n  s y t u m .  t h e  r a t i n g  
b u r e a u  f i le d  r a t e s  fo r  t i t l e  s e a r c h e s  a n d  t i t l e  e x a m in a t io n s  
w ith  th e  s t a t e  i n s u r a n c e  o ffice . T h e  r a t e s  b e c a m e  e f fe c tiv e  
u n le s s  t h e  S t a t e  r e je c te d  th e m  w ith in  a  sp e c if ie d  p e n u l ,  
t iK h  u  3 0  d a y s  A lth o u g h  th e  n e g a t iv e  o p tio n  s y s te m  
p rs  ru le d  a  th e o re t ic a l  m e c h a n is m  fo r  s u b s t a n t iv e  r e v ie w .

th o  A U  d e te r m in e d ,  a l t e r  m a k in g  d e ta i le d  f in d in g s  
r e g a r d in g  th e  o p e r a t io n  o f  e a c h  r e g u la to ry  re g im e , t h a t  th e  
r a t e  f i l in g s  w e re  s u b je c t  to  m in im a l  s c r u t in y  b y  s t a t e  
r e g u la to r s .  ' ■ •

Ln C o n n e c t ic u t  th e  S t a t e  I n s u r a n c e  D e p a r tm e n t  h a s  th e  
a u t h o r i ty  to  a u d i t  th e  r a t i n g  b u r e a u  a n d  h o ld  h e a r in g s  
r e g a r d in g  r a t e s ,  b u t  i t  h a s  n o t  d o n e  so . T h e  C o n n e c t ic u t  
r a t i n g  b u r e a u  f ile d  o n ly  tw o  m a jo r  r a t e  in c r e a s e s ,  in  1966  
a n d  in  1 9 8 1 . T h e 'c i r c u m s ta n c e s  b e h in d  th e  1 9 6 6  r a te  
in c r e a s e  a r e  s o m e w h a t  o b s c u re . ' T h e  A L J  fo u n d  t h a t  th e  
I n s u r a n c e  D e p a r tm e n t  a s k e d  th e  r a t i n g  b u r e a u  to  s u b m i t  
a d d i t io n a l  in f o rm a t io n  ju s t i f y in g  th e  in c r e a s e ,  a n d  l a t e r  
a p p ro v e d  th e  r a t e  in c r e a s e  a l th o u g h  th e r e  is no  e v id e n c e  
th e  a d d i t io n a l  in fo rm a t io n  w a s  p ro v id e d . . In  1981 th e  
C o n n e c t ic u t  r a t i n g  b u r e a u  f ile d  fo r  a  2 0  p e r c e n t  r a te  
in c r e a s e .  T h e  f a c tu a l  b a c k g ro u n d  fo r th i s  r a t e  in c r e a s e  is  
b e t t e r  d e v e lo p e d  th o u g h  th e  te s t im o n y  w a s  s o m e w h a t  
i n c o n s i s t e n t  A s t a t e  i n s u r a n c e  o ffic ia l te s t i f ie d  t h n t  he  
r e v ie w e d  th e  r a t e  in c r e a s e  w ith  c a r e  a n d  d is c u s s e d  v a r io u s  
c o m p o n e n ts  o f  th e  in c r e a s e  w ith  th e  r a t i n g  b u r e a u .  T h e  
s a m e  o ffic ia l t e s t i f ie d ,  h o w e v e r , t h a t  h e  la c k e d  th e  a u th o r i ty  
to  q u e s t io n  c e r t a in  e x p e n s e  d a t i  h e  c o n s id e re d  q u i te  h ig h .

In  W is c o n s in  th e  S t a t e  I n s u r a n c e  C o m m is s io n e r  is 
r e q u i r e d  to  e x a m in e  th e  r a t i n g  b u r e a u  a t  r e g u la r  in te r v a l s  
a n d  a u th o r iz e d  to  r e je c t  r a te s  th r o u g h  a  p ro c e s s  of h e a r in g s  
N e i th e r  h a s  b e e n  d o n e . T h e  W is c o n s in  r a t i n g  b u r e a u  m a d e  
m a jo r  r a t e  f i l in g s  in  1971, 198 1 . a n d  1982 . T h e  1571 r a te  
f i l in g  w a s  a p p ro v e d  in  1971 a l th o u g h  s u p p o r t in g  j u s t i f i c a ­
t io n . w h ic h  h a d  b e e n  r e q u e s te d  by  th e  S t a t e  I n s u r a n c e  
C o m m is s io n e r ,  w a s  n o t  p ro v id e d  u n t i l  1 978 . T h e  1981 r a te  
f ilin g  r e q u e s te d  a n  11 p e r c e n t  r a t e  in c r e a s e .  T h o  in c r e a s e  
w as  a p p r o v e d  a f te r  t h e  office o f  th e  I n s u r a n c e  C o m m is s io n ­
e r  c h e c k e d  sh e  s u p p o r t in g  d a t a  fo r a c c u ra c y . N o o n e  in  th e  
a g e n c y  in q u i r e d  in to  i n s u r e r  e x p e n s e s , th o u g h  a n  o ffic ia l 
’e s t tf ie d  t h a t  s u b s ta n t iv e  s c r u t in y  w o u ld  n o t  Oc p o ss ib le  
w i th o u t  t h a t  in q u iry .  T h e  198 2  r a te  in c r e a s e  re c e iv e d  h u t 
a  c u r s o ry  r e a d in g  a t  th e  office o f  t h e  I n s u r a n c e  C o m m is ­
s io n e r. T h e  s u p p o r t in g  m a te r i a l s  w e re  n o t  c h e c k e d  for 
a c c u ra c y , t h o u g h  as th e  a b s e n c e  o f  a n  o b je c tio n  by  th e  
a g e n c y , t h e  r a t e  in c r e a s e  w e n t  in to  e ife c t.

In  A r iz o n a  th e  I n s u r a n c e  D ir e c to r  w a s  r e q u i r e d  to  
e x a m in e  t h e  r a t i n g  b u r e a u  a t  l e a s t  o n c e  e v e r y  five y e a r s .  
I t  w a s  n o t  d o n e . In  1 9 6 0  t h e  S t a t e  I n s u r a n c e  D e p a r tm e n t  
a n n o u n c e d  a  c o m p re h e n s iv e  in v e s t ig a t io n  o f  th e  r a t i n g  
b u r e a u .  I t  w a s  n o t  c o n d u c te d . T h e  r a t i n g  b u r e a u  s p e n t  
mc-st o f  i t s  t u n e  ju s t i f y in g  i u  e s c ro w  r a t e s .  F o llo w in g  
s e t t l e m e n t  in  1981 o f  a  f e d e r a l  c iv il s u i t  c h a l le n g in g  th e  
jo in t  f ix in g  o f  e s c ro w  r a t e s ,  t h e  r a t i n g  b u r e a u  w e n t o u t  a f  
b u s in e s s  w i th o u t  h a v in g  m a d e  a n y  m a jo r  r a t e  f i l in g s , 
th o u g h  i t  h a d  p ro p o s e d  m i n i r  r a t e  a d ju s tm e n t s  

In  M o n ta n a  th e  r a t i n g  b u r e a u  m a d e  i t s  o n iy  m a jo r  r a te  
f ilin g  in  1983 . In  c o n n e c tio n  w i th  i t , a  r e p r e s e n ta t i v e  o f  th e  
r a t in g  b u r e a u  m e t  w ith  o f f ic ia ls  o f  th *  S t a t e  I n s u r a n c e  
D e p a r tm e n t .  H e  w a s  to ld  t h a t  t h e  f ile d  r a t e s  c o u ld  go  in to  
im m e d ia te  e f fe c t  th o u g h  f u n n e r  p ro f i t  d a t a  w o u ld  h a v e  to  
b e  p ro v id e d . T h e  A U  fo u n d  n o  e v id e n c e  t h a t  t h e  a d d i t io n a l  
d a ta  w e re  f u r n i s h e d  

T o  c o m p le te  t h e  b a c k g ro u n d , th *  A U  o b s e r v e s  t h a t  n o n e  
o f  th *  r a t i n g  b u r e a u s  a r e  n o w  a c tiv e . T h a  r e s p o n d e n ts  
a b a n d o n e d  th e m  b e tw e e n  1981 a n d  1 9 8 5  m  r e s p o n s e  to  
n u m e r o u s  p n v a t e  t r e b le  d a m a g e  s u i t s ,  so  b y  t h e  t im e  th e  
C o m m is s io n  f i le d  i t s  fo rm a l c o m p la in t  in  1 9 8 5 . th e  r a t i n g  
b u r e a u s  h a d  b e e n  d is m a n t le d .  T h e  A U  h e ld  t h a t  t h e  c a s e  
ta n o t m o o t, th o u g h ,  b e c a u t*  n o th in g  w o u ld  p re c lu d e  
r e s p o n d e n ts  f ro n t  r e s u m in g  th e  r o n d u re  c h a l le n g e d  b y  th e  
C o m m is s io n . S e e  U n ite d  S ta r e s  v W f*. G r a n t  C a . 3 4 5  
U S  6 2 9 . 6 3 2 - 6 3 3  (1 9 5 3 ).
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id d re s s e d  th e  tw o - p a r t  t e s t  t h a t  m u s t  be  s a t is f ie d  fo r  s ta te -  
ic t io n  im m u n i ty  u n d e r  th e  a n t i t r u s t  la w s , th e  t e s t  w c  s e t  
; u t  in  C a lifo rn ia  R t ta i l  L iq u o r  D ea lers  A ssn . v . M id c a l  
A lu m in u m , In c ., 4 4 5  U .S .  97  (1 9 8 0 ). A s t a t e  la w  or 
:?  j ju la to ry  s c h e m e  c a n n o t  b e  th e  b a s is  fo r a n t i t r u s t  im m u n i ­
ty  u n le s s ,  f i r s t ,  th e  S t a t e  h a s  a r t i c u la te d  a  c l e a r  a n d  
i tT irm a tiv c  p o licy  *o a llo w  th e  a n t ic o m p e ti t iv e  c o n d u c t ,  a n d  
se co n d . th e  S t a t e  p ro v id e s  a c t iv e  su p e rv is io n  o f  a n t i c o m p e t i ­
tiv e  c o n d u c t  u n d e r t a k e n  b y  p r iv a te  a c to rs , h i ,  a t  105. T h e  
C o m m is s io n  h a v in g  c o n c e d e d  t h a t  th e  f i r s t  p a r t  o f  t h e  te s t  
-■as s a t is f ie d  in  t h e  fo u r  S t a t e s  s t i l l  a t  is s u e , th e  im m u n i ty  
c  l e s t io n .  b e g in n in g  -  *th th e  h e a r in g s  b efo re  th e  A L J  a n d  

a ll  l a t e r  p ro c e e d in g s , h a s  tu r n e d  u p o n  th e  p ro p e r  
n ic r p r e ta t io n  a n d  a p p lic a t io n  o f M idcaC s  a c tiv e  su p e rv is io n  

c tq u i r c m e n i  T h e  A L J  fo u n d  th e  a c tiv e  s u p e rv is io n  t e s t  
v i s  m e t  in  A n c o n a  a n d  M o n ta n a  b u t  n o t  in  C o n n e c t ic u t  o r  
■ isconsin.

O n  rev iew  of th e  A L J 's  d e c is io n , th o  C o m m is s io n  h e ld  
t r . a t  n o n e  o f  th e  fo u r  s t a t e s  h a d  c o n d u c te d  su f f ic ie n t  
s u p e rv is io n ,  so  t h a t  th e  t i t l e  c o m p a n ie s  w e re  n o t  e n t i t l e d  to 
im m u n i ty  in  a n y  o f  th o se  ju r is d ic t io n s .  T h e  C o u r t  o f 
S c p e a J s  for th e  T h ir d  C ir c u i t  d is a g re e d  w ith  '.he C o m m it-  
l i e n ,  a d o p t in g  th e  a p p ro a c h  of th e  F i r s t  C i r c u i t  in  H ew  
E n g la n d  'do lor R a te  B u rea u , In c ., v. F T C , 908  F . 2 d  1084 
' 1990), w h ic h  h a d  h e ld  t h a t  t h e  e x is te n c e  o f  a  s t a t e  r c g u l v  
tc r v  p ro g ra m , i f  s ta f f e d ,  f u n d e d , a n d  e m p o w e re d  b y  law . 
s a t is f ie d  th e  r e q u i r e m e n t  o f  a c tiv e  s u p e rv is io n . Id . ,  a t  
.2 7 1 . U n d e r  th is  s t a n d a r d ,  th o  C o u r t  o f A p p e a ls  fo r  th e  
T u r d  C ir c u i t  r u le d  t h a t  t h e  a c tiv e  s t a te  s u p e rv is io n  
r e q u i r e m e n t  w a s  m e t  m  a ll  fo u r  s l a te s  a n d  h e ld  t h a t  th e  
r i s p o n d e n ta ' c o n d u c t w a s  e n t i t l e d  to  s t a te  a c t io n  im m u n i ty  
z  e a c h  o f  th e m .

W e g r a n te d  c t r t i o r a n  to  c o n s id e r  tw o  q u e s 1 i n s :  F i r s t ,  
v - e t h e r  t h e  T h ir d  C ir c u i t  w a s  c o r re c t  in  i t s  s t a t e m e n t  of 
th e  la w  a n d  in  i t s  a p p l ic a t io n  o f  law  to  fa c t, a n d  se c o n d , 
'• - .e th e r  th e  T h ir d  C ir c u i t  e x c e e d e d  i ts  a u th o r i ty  by  

s e p a r t i n g  f ro m  th e  f a c tu a l  f in d in g s  e n te r e d  b v  th e  A L J  a n d  
a d o p te d  by  t h e  C o m m is s io n . B e fo re  th i s  C o u r t ,  t h e  p a n i c s  
u v e  c o n f in e d  th e i r  b r ie f in g  o n  th e  f i r s t  o f  th e s e  q u e s t io n s  
to  th e  r e g u la to ry  r e g im e s  o f  W isc o n s in  a n d  M o n ta n a ,  a n d  
fc c u se d  o n  th e  r e g u la to ry  re g im e s  o f  C o n n e c t ic u t  a n d  
A r i ro n a  in  b r ie f in g  o n  th e  se c o n d  q u e s t io n .  W e n o w  r e v e r s e  
th e  C o u r t  o f  A p p e a ls  u n d e r  th e  f i r s t  q u e s t io n  a n d  r e m a n d  
fo r  f u r t h e r  p ro c e e d in g s  u n d e r  t h e  se co n d .

II

T h e  p r e s e r v a t io n  s f  th e  f r e e  m a rk e t  a n d  o f  a  s y s te m  of 
f r e e  e n te r p r i s e  w i th o u t  p r .e e  f ix in g  o r  c a r te ls  is  < *ssential to 
e c o n o m ic  f re e d o m . United S ta le s  v. Topco A sso c ia te s . In c ., 
4C5 U . 5  59(5. 6 1 0  (1 9 7 2 ). A a a tio n a *  p o licy  o f  s u c h  a 
p e rv a s iv e  a n d  f u n d a m e n ta l  c h a r a c t e r  is  a n  e s s e n t ia l  p a r t  a f  
t h e  eco n o m ic  a n d  le g a l  s y s te m  w ith in  w h ic h  th e  s e p a r a te  
S t a t e s  a d m in i s te r  th e s r .o w n  la w s  fo r t h e  p r o te c t io n  a n d  
ac>  a n c tm e n t  s f  t h e i r  p e o p le . C o n t in u e d  e n fo rc e m e n t  o f  th e  
n a t io n a l  a n t i t r u s t  p o lic y  g r a n t s  th e  S t a t e s  m o re  f re e d o m , 
n e t  le s s ,  tn  d e c id in g  w h e th e r  to  s u b je c t  d is c re te  p o r ta  o f  th e  
c c c n o m y  tn  a d d i t io n a l  r e g u la t io n s  a n d  c o n tro ls .  A g a in s t  
t h i s  b a c k g ro u n d , in  F vk tr  v . Broun, 3 1 7  U . S . 3 4 1  (1 9 4 3 ) . 
w c u p h e ld  a  i t a t c 's u p e m s e d  m a r k e t  s h a r in g  s c h e m e  
a g a in s t  a  S h e r m a n  A ct c h a lle n g e . W e a n n o u n c e d  th e  
d o c t r in e  t h a t  f e d e ra l  a n t i t r u s t  la w s  a r e  su b je c t  t a  s u p e r s e s ­
s io n  b y  i t a t e  r e g u la to r y  p ro g ra m s . O u r  d e c is io n  w a s  
g r o u n d e d  in  p r in c ip le s  o f  f e d e ra l is m  Id . ,  a t  3 5 0 - 3 5 2 .

T h e  p r in c ip le  o f  fre e d o m  o f a c t io n  fo r t h e  S t a t e s ,  a d o p te d  
to  i t t e r  a n d  p r e s e rv e  th e  f e d e ra l  s y s te m , e x p la in s  th e  l a t e r  
e v t 'u l i o n  a n d  a p p l ic a t io n  o f  t h e  F a r k t r  d o c tr in e  us o u r  
dec  n e n x  in  M id c a l. su p r a ,  a n d  P a t r ic k  v B u rg e r , 4 8 6  U . S .

94 (1 9 8 8 ). In  M id c a l  w e in v a l id a te d  a  C a lifo rn ia  s t a tu t e  
fo rb id d in g  lic e n s e e s  in  th e  w in e  t r a d e  fro m  s e l l in g  b elow  
p r ic e s  s e t  b y  th e  p ro d u c e r .  T h e re  wo a n n o u n c e d  th e  tw o- 
p a r t  t e s t  a p p lic a b le  to  in s ta n c e s  w h e re  p r iv a te  p a r t i e s  
p a r t i c ip a te  in  a  p r ic e  f ix in g  re g im e . T i r s t ,  th e  c h a l le n g e d  
r e s t r a i n t  m u s t  be  o n e  d e a r l y  a r t ic u la te d  a n a  a f f i rm a t iv e ly  
e x p re s s e d  a s  s t a te  p o licy ; se co n d , th e  po licy  m u s t  be  
a c tiv e ly  s u p e r v i s e d  oy th e  S ta te  itse lf ."  M id c a l,  4 4 5  U . S ., 
a t  105 ( i n te r n a l  q u o ta t io n  m a r k s  o m itte d ) . M id c a t  c o n f irm s  
th a t  w h ile  a  S ta te  m a y  n o t  co n fe r  a n t i t r u s t ,  im m u n i ty  on 
p r iv a te  p e r s o n s  b y  S a t ,  i t  m ay  d is p la c e  c o m p e ti t io n  w ith  
a c t iv e  s t a t e  s u p e rv is io n  i f  th e  d is p la c e m e n t is b o th  in te n d e d  
by  th e  S t a t e  a n d  im p le m e n te d  in  its  sp ec ific  d e ta i ls .  A c tu a l  
s t a te  in v o lv e m e n t,  n o t  d e fe re n c e  to  p r iv a te  p ric e  S x in g  
a r r a n g e m e n t s  u n d e r  t h e  g e n e ra l  a u s p ic e s  o f  s t a te  la w , is 
th e  p re c o n d i t io n  fo r im m u n i ty  fro m  fe d e ra l  law . Im m u n i ty  
is  c o n fe r re d  o u t  o f  r e s p e c t  for o n g o in g  re g u ia l io n  b y  th e  
S ta te ,  n o t  o u t  o f  r e s p e c t  fo r  th e  eco n o m ics o f p r .e e  r e s t r a i n t .  
In  M id c a l  w e fo u n d  t h a t  th o  in te n t  to  r e s t r a in  p n e e s  w a s  
e x p re s s e d  w ith  s u f f ic ie n t  p re c is io n  so t h a t  th e  f i r s t  p a r t  o f  
th e  t e s t  w a s  m e t. b u t  t h a t  th e  a b s e n c e  o f  s t a t s  p a r t ic ip a t io n  
in  th e  m e c h a n ic s  o f  th e  p r ic e  p a s t in g  w a s  so a p p a r e n t  t h a t  
th e  r e q u i r e m e n t  o f  a c t iv e  su p e rv is io n  h a d  o o t b e e n  m e t. 
Ib id .

T h e  r a t io n a le  w a s  f u r t h e r  e la b o ra te d  in  P a tr ic k  v. B u rg e t.  
In  P a tr ic k  i t  h a d  b e e n  a lle g e d  t h a t  p r iv a te  p h y s ic ia n s  
p a r t i c ip a te d  in  th e  S t a t e 's  p e e r  re v ie w  s y s te m  in  o r d e r  to  
in ju re  o r d e s t ro y  c o m p e titio n  by d e n y in g  h o s p i ta l  p r iv ile g e s  
to  i  p h y s ic ia n  w h o  h a d  b e g u n  a  c o m p e tin g  c lin ic . W e 
r e fe r r e d  to  th e  p u rp o s e  o f  p re se rv in g  th e  S t a t e 's  ow n  
a d m in i s t r a t iv e  p o lic ie s , a s  d is t in c t  fro m  a llo w in g  p r iv a te  
p a r t i e s  to  fo rec lo se  c o m p e ti t io n , m  th e  fo llo w in g  s a s s a g e ;

T h e  a c t iv e  tu p c r v ts io n  r e q u i re m e n t  s te m s  f ro m  th e  
r e c o g n i t . .n  t h a t  w h e re  x p r iv a te  p a r ty  is  e n g a g in g  in  
th e  a n t ic o m p e t i t iv e  a c t iv ity , th e r e  is  a  r e a l  d a n g e r  t h a t  
h e  is  a c t in g  ta  f u r t h e r  h is  s v n  in te r e s t s ,  r a t h e r  t h a n  
th e  g o v e rn m e n ta l  in te r e s t s  o f th e  S t a t e  . . .  T h e  r e ­
q u i r e m e n t  is  d e s ig n e d  ta  e n s u re  t h a t  th e  i ta te - n c t io n  
d o c tn n e  w ill s h e l t e r  on ly  th e  p a r t i c u la r  a n t ic o m p e t i t iv e  
a c ts  o f  p r iv a te  p a r t i e s  th a t ,  m  th e  j u d g m e n t  o f  th e  
S t a t e ,  a c tu a l ly  f u r t h e r  s t a te  r e g u la to ry  polic-** T o  
a c c o m p lis h  th is  p u rp o s e , th e  a c tiv e  s u p e rv is io n  r e q u i r e ­
m e n t  m a n d a te s  t h a t  th e  S ta te  e x e rc ise  u l t im a te  c o n tro l  
o v e r t h e  c h a l le n g e d  a n tic o m p e t i t iv e  c o n d u c t. . .  T h e  
sr.erc  p r e s e n c e  c f  xom o s ta te  in v o lv e m e n t or m o n i to r in g  
d o cs  n o t  su f f ic e . . . T h e  a c tiv e  su p e rv is io n  p ro n g  o f  t h e  
M id c a l  t e s t  r e q u i r e s  t h a t  s t a te  o ffic ia ls  h a v e  a n d  
t x t s r . s e  p o w e r  to  re v ie w  p a r t i c u la r  a n t ic o m p e t i t iv e  a c ts  
" f  p r iv a t e  p a r t i e s  a n d  d isa p p ro v e  th o s e  t h a t  f a i l  to  
a c c o rd  w ith  s t a te  p c licy . A b se n t su c h  a  p r o g ra m  of 
s u p e rv is io n ,  th e r e  is  n o  re a l is t ic  a s s u r a n c e  t h a i  a  
p r iv a te  p a r ty  a a n t ic o m p e t i t iv e  - - in d u c t  p ro m o te s  s t a te  
p c lic y . r a t h e r  t h a n  m e re ly  th e  p a r ty 's  in d iv id u a l  
i n t e r e s t s . "  4 5 6  U . S . ,  a t  1 0 0 -1 0 1  ( in te r n a l  q u o ta t io n  
m a r k s  a n d  s t a t i o n s  e m it te d )

B e c a u se  th e  p a r t i c u l a r  a n t ic o m p e t i t iv e  c o n d u c t  a t  i s s u e  in  
P s t / i c k  h a d  n o t  b e e n  s u p e rv is e d  bv g o v e rn m e n ta l  a c t o n .  » *  
d e c id e d  t h a t  t h e  a c t io n s  o f  th e  p e e r  r e n e w  c o m m it te e  w e re  
n o t e n t i t l e d  to  t u t e - a e t i o n  im m u n ity . I d ,  a t  106.

O u r  d e c is io n s  m a k e  c le a r  t h a t  th e  p u rp o s e  o f  th e  a c t iv e  
s u p e rv is io n  in q u i ry  is  n o t  to  d e te rm in e  w h e th e r  t h e  S l a t e  
h a s  m e t  s c a t  n o r m a t iv e  s t a n d a r d ,  su c h  a s  e ffic ie n c y , in  i t s  
r e g u la to ry  p r a c t ic e s .  I t s  p u rp o se  is  to  d e te rm in e  w h e t h e r  
th e  S t a t e  h a s  e x e rc is e d  s u tT ic rn s  in d e p e n d e n t  j u d g m e n t  
a n d  c o n tro l  so  t h a t  t h e  d e ta i l s  s f  t h e  r a te s  o r  p n e e s  h a v e  
b e e n  e s ta b l i s h e d  a s  a  p ro d u c t  of d e l ib e r a te  , u t e  i n t e r v e n ­
tio n . n o t  s im p ly  by  a g r e e m e n t  a m o n g  p r iv a te  p a r t ie s .  M u c h  _
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a s  in  c a u s a t io n  in q u i r ie s ,  th e  a n a ly s i s  a s k s  w h e th e r  th e  
S t a t e  h a s  p la y e d  a  s u b s t a n t i a l  ro le  in  d e te r m in in c  th e  
sp e c if ic s  o f  th e  eco n o m ic  p o licy . T h e  q u e s t io n  is  n o t  h o w  
w ell s t a t e  r e g u la t io n  w o rk s  b u t  w h e th e r  th e  a n t ic o m p e t i t iv e  
s c h e m e  is  th e  S t a t e 's  ow n.

A lth o u g h  th e  p o in t  b e a r s  b u t  b r i e f  m e n t io n ,  w e  o b s e rv e  
t h a t  o u r  p r io r  e a s e s - c o n s id e re d  s ta te - a c t io n  im m u n i ty  
a g a i n s t  a c t io n s  b r o u g h t  u n d e r  th e  S h e r m a n  A c t, a n d  J i i s  
c o se  a r i s e s  u n d e r  t h e  F e d e ra l  T r a d e  C o m m is s io n , A ct. T h e  
C o m m is s io n  h a s  a r g u e d  a t  o th e r  t im e s  t h a t  s ta te - a c t io n  
im m u n i ty  d o cs  n o t  a p p ly  to  C o m m is s io n  a c tio n  u n d e r  5 5 
o f  th e  F e d e ra l  T ra d e  C o m m is s io n  A ct. 15 U . S . C . § 4 5 . S e e  
U . S . B u r e a u  o f  C o n s u m e r  P ro te c t io n ,  S t a f f  R e p o r t  to  th e  
F e d e r a l  T ra d e  C o m m is s io n  on  P re s c r ip t io n  D ru g  P r ic e  
D isc lo su re s , C h s . VI fB ) a n d  (C ) (1 9 7 5 ); se e  a ls o  N o te , T h e  
S t a t e  A c tio n  E x e m p tio n  a n d  A n t i t r u s t  E n fo rc e m e n t  u n d e r  
th e  F e d e r a l  T ra d e  C o m m is s io n  A c t, 8 9  H a rv .  L . R ev. 7 1 5  
(197C ). A l e a d i n :  t r c a t i r e  h a s  e x p re s s e d  i t s  s k e p t ic is m  o f  
th i s  v iew . S e e  1 P. A re e d a  -it D . T u r n e r ,  A n t i t r u s t  L a w  
"J 2 1 8  (1 9 7 8 ). <Vc n e e d  n o t  d e te r m in e  w h e th e r  th e  a n t i t r a s t  
s t a tu t e s  c a n  b e  d is t in g u is h e d  o n  th is  b a s is ,  b e c a u s e  t h e  
C o m m is s io n  d o c s  n o t  a s s a r t  a n y  s u p e r io r ^ p r e - e m p t io n  
a u t h o r i ty  in  th e  i n s t a n t  m a t te r .  W e a p p ly  o u r* > rio r  c a s e s  
to  th e  o n e  b e fo re  u s . /

T h e  r e s p o n d e n ts  c o n te n d  t h a t  p r in c ip le s  o f fc d e ra l i  
j u s t i f y  a  b ro a d  in t e r p r e ta t io n  o f  s t a te - a c t io n  im m u n ity ,  b u t  
th e r e  is  a  p o w e rfu l r e f u ta t io n  o f tW eir v ie w p o in t j a  th e  
b r ie fs  t h a t  w e re  f ile d  in  th is  r a s e .  T h q S t a t e  j£>Wije 
jo in e d  b y  M o n ta n a  a n d  34 o th e r  S t a t e s T ^ s f i i e c f c a i h q i r i i )  
a m ic i  cu r ia e  on th e  p re c is e  p o in t .  T h e s e  a n t e s  d e f f o t h a t  
r e s p o n d e n ts ' b ro a d  im m u n ity  r u le  w o u ld  s e r / e \ ’m .3 ta ied* .

fo rm s  o f  e c o n o m ic  re g u la t io n . T h is  c o n te n t io n  m i s a p p r e ­
h e n d s  th o  d o s e  r e la t io n  b e tw e e n  M id c a C s tw o  e le m e n ts .  
B o th  a r c  d i r e c te d  a t - e n s u r in g  t h a t  p a r t i c u l a r  a n t ic o m p e ­
t i t iv e ,  m e c h a n is m s  o p e ra te  b e c a u s e  o f  a  d e l ib e r a te  a n d  
in te n d e d  s t a t e  policy . .S e c  P a tr ic k , s u p r a ,  a t  100. In  th e  
u s u a l  c a s e , M id c a C s  r e q u i r e m e n t  t h a t  th e  S t a t e  a r t i c u l a t e  
a  d e a r  p o lic y  sh o w s  l i t t le  m o re  th a n  t h a t  th e  S t a l e  h a s  a o t  
a c te d  th r o u g h - in a d v e r t e n c e ;  i t  c a n n o t  a lo n e ,  e n s u r e ,  a s  
r e q u i r e d  b y  o u r  p re c e d e n ts ,  t h a t  p a r t i c u l a r  a n t ic o m p e t i t iv e  
c o n d u c t h a s  b e e n  a p p ro v e d  by  th e  S t a t e .  I t  s e e m s  p la in ,  
m o re o v e r , in  l ig h t  o f  th e  a m ic i  c u r ia e  b n o f  to  w h ic h  we 
h a v e  r e f e r r e d ,  t h a t  so le  r e l ia n c e  on  th e  r e q u i r e m e n t  o f  c le a r  
a r t i c u la t io n  w til n o t  a llo w  th e  r e g u l a t o r /  f le x ib il i ty  t h a t  
th e s e  S t a l e s  d e e m  n e c e s sa ry . F o r  S t a t e s  w h o se  o b je c t  i t  is  
to b e n e f i t  t h e i r  d t i r e n s  th ro u g h  r e g u la t io n ,  a  b ro a d  d o c tn n o  
o f  s t a te - a c t io n  im m u n i ty  m a y  s e rv e  a s  n o th in g  m o re  t h a n  
a n  a t t r a c t i v e  n u is a n c e  in  th e  e c o n o m ic  s p h e re .  To o o p o sc  
th e s e  p r e s s u r e s ,  so le  r e l ia n c e  o n  th e  r e q u i r e m e n t  o f  c le a r  
a r t i c u la t io n  co u ld  b eco m e a  r a t h e r  m e a n in g le s s  fo rm a l 
c o n s t r a in t .

I l l

In  th e  e a s e  b e fo re  u s .  th e  C o u r t  o f  A p p e a ls  r e l ie d  u p o n  a  
fo rm u la t io n  o f  th e  a c tiv e  s u p e rv is io n  r e q u i r e m e n t  a r t i c u l a t ­
ed  by th e  F i r s t  C irc u it:

^ "•V h ere  t l  s t a le 's  p rogT am  ,s  in  p la c e , is  sta rT ed  
i jS W fsfc b 'jn a  f '  - ,  j m i v6 in d e d .  g rant* , to  th e  t t a t c  o f f ic ia ls  a m p le  p o w e r  
f i l n S t h c e n a  /  tn  " r d a i o  p u r s u a n t  to  d e c la r e d  s ta rs -

dirds o f  s to s^ j^ o licy , is e n fo rc e a b le  in  th o  s t a t e 's  c o t i n s ,  
•j* A n d  d e m o n s tr a te s  so m e b a s ic  le v e l o f  a c t iv i ty  d i r e c te d

b e s t  in t e r e s t s .  W e a r e  in  a g r e e m e n t  w ith  
s u b m is s io n .

I f  th e  S t a t e s  m u s t  a c t  in  th e  s h a d o w  of s t a te - a c t io n  
im m u n i ty  w h e n e v e r  th e y  e n t e r  t h e  r e a lm  o f  e c o n o m ic  
r e g u la t io n ,  th e n  o u r  d o c tr in e  w ill im p e d e  th e i r  f re e d e m  o f  
a c t io n ,  n o t  a d v a n c e  it. T h e  fa c t  o f  th e  m a t t e r  a  t h a t  t h e  
S t a t e s  r e g u la te  t h e i r  e c o n o m ie s  in  m a n y  w a y s  n o t  in c o n s is ­
t e n t  w i th  th e  a n t i t r u s t  law *. F o r  e x a m p le ,  O re g o n  m a y  
p ro v id e  fo r p e e r  re v ie w  by  ila  p h y s ic ia n s  w i th o u t  a p p ro v in g  
a n t ic o m p e t i t iv e  c o n d u c t  by  th e m . S e e  P a tr ic k , su p r a ,  a t  
1 05 . O r  .M ich ig an  m a y  r e g u la te  i t s  p u b l ic  u t i l i t ie s  w ith o u t  
a u th o r i s in g  m o n o p o h a a t i r n  m  th e  m a r k e t  fo r  e le c tn c  l ig h t  
b u lb s .  S e e  C a n to r  v  D t t r a d  K d u o n  C o , 4 2 S  U  S. 5 7 9 . 5 9 6  
(3 9 7 6 ) . S o  w e h a v e  h e ld  t h a t  s t a te - a c t io n  im m u n i ty  is 
d is f a v o re d ,  m u c h  a s  a r e  r e p e a ls  b y  im p lic a t io n  L a fa y e tte  
v . L o u is ia n a  P o iaer  <£• L ig h t  C o . 4 3 5  U  S  3 8 9 . 3 9 ^ - 3 3 9  
(1 9 7 8 ). B y  a d h e r in g  in  m o s t  c a se s  to  f u n d a m e n ta l  a n d  
a c c e p te d  a a s u m p t to n s  a b o u t  t h e  b e n e f i ts  o f  c o m p e ti t io n  
w i th in  t h e  f r a m e w o rk  o f  th e  a n t i t r u s t  la w s ,  w e in c r e a s e  t h e  
S t a t e s '  r e g u la to ry  f le x ib ility .

S t a l e s  m u s t  a c c e p t  p o li t ic a l  r e s p o n s ib i l i ty  fc r  a c t io n s  th e y  
in t e n d  to  u n d e r t a k e  I t  ;s  q u i te  a  d i f f e r e n t  m a t t e r ,  h sw e v -  
e r .  fo r f e d e ra l  la w  to  co m p e l a  r e s u l t  t h a t  t h e  S t a t e s  d o  n o t  
i n t e n d  b u t  f e r  w h ic h  th e y  a r e  h e ld  to  a c c o u n t  F e d e ra l is m  
s e rv e s  to  a s s ig n  p o li t ic a l  r e s p o n s ib i l i ty ,  a o t  to  o b sc u re  it. 
N e i t h e r  fe d e ra l is m  n o r  p o lit ic a l r e s p o n s ib i l i ty  ia w e ll s e rv e d  
b y  a  r u l e  t h a t  e s s e n t ia l  n a t io n a l  p c l i r .e s  a r e  d is p la c e d  b y  
s t a t e  r e g u la t io n s  i n te n d e d  to  a c h ie v e  m o re  l im ite d  e n d s . 
F o r  S l a t e s  w h ic h  d o  c h o o se  ta  d is p la c e  t h e  f r e e  m i  k a i  w i th  
r e g u la t io n ,  o u r  in s is te n c e  o n  r e a l  c o m p lia n c e  < ith  bo sh  
p o r ta  a f  t h e  M id c a l  t e s t  wvll s e rv e  to  m a k e  d e a r  t h a t  th e  
S t a t e  i t  r e s p o n s ib le  f a r  th e  p n e e  f ix in g  i t  h a s  s a n c t io n e d  
a n d  u n d e r t a k e n  to  c o n tro l

T h e  r e s p o n d e n ts  c o n te n d  t h a t  th e s e  c o n c e rn s  a r e  b e t t e r  
a d d r e s s e d  by  th e  r e q u i r e m e n t  t h a t  t h e  S t a t e s  a r t i c u l a t e  a 
d e a r  p o lic y  to  d .s p ta c e  t h e  a n t i t r u s t  la w *  w .th  t h e i r  o w n

.  t e e in g  thnNihe p r iv a te  a c to r s  c a r r y  o u t  th e
f i ^ t a t c  I 'p f f i ic j ' a n d  n o tA im p ly  t h e i r  a w n  p o licy , m o re  

n n c d / p i  B O s ta b I i s h /c i . ‘* 922 ? .  2d. a t  ;3 3 6 .  q u o t in g  
i l t u / ' S a j l a n d  M e ta /R a te  B u r e a u ,  in c .  v F T C . 90S ?  
2 ( h c ^  1071 (C y  1390).

B a se d  on  th i ? > ^ ic d a r - J .  th e  T h u rd  C i r c u i t  r u le d  t h a t  th e  
a c t iv e  s u p e r v m o n V 'q u i r e m e n t  w a s  m e t  in  a ll  fo u r  s t a t e s ,  
a n d  h e ld  t h a t  th e  r e s p o n d e n ts ' c o n d u c t  w a s  e n t i t l e d  to  
s t a i t - a c u o o  im m u n i ty  fro m  a n t i t r u s t  L a b i l i ty  9 3 2  F . 2 d ,  a t  
1140.

W h ile  in  th e o r y  th e  u a a a a r d  a r t i c u l a t e d  b y  d ie  F i r s t  
C ir c u i t  m ig h t  b e  a p p lie d  in  a  m a n n e r  c o n s i s t e n t  w ith  o u r  
p r e c e d e n ts ,  i t  se e m s to  u s  in s u f f ic ie n t  to  e s ta b l i s h  th e  
r e q u is i te  le v e l  o f  a c tiv e  s u p e rv is io n  T h e  m t e n a  s e t  f o r th  
by  th e  F i r s t  C i r c u i t  m a y  h a v e  s e m e  r e le v a n c e  aa  th e  
b e g in n in g  p o in t  o f  th e  a c t iv e  s t a t e  s u p e rv is io n  in q u i ry ,  b u t  
th e  a n a ly s ts  c a n n o t  e n d  th e r e .  W h e re  p n e e s  o r  r a t e s  a r e  
s e t  a s  a n  i n i t i a l  m a t t e r  b y  p r iv a te  p a r t i e s ,  s u b je c t  o n ly  to  j  
v e to  d  t h e  S t a t e  ch o o ses  to  e x e rc is e  i t .  t h e  p a r ty  c la im in g  
th e  im m u n i ty  m u s t  s h o w  t h a t  s t a t e  o f f ic ia ls  h a v e  < in d e r ta k ­
e n  th e  n e c e s s a r y  s te p s  to  d e te r m in e  t h e  sp e c if ic s  o f  th e  
p r.c* -fix ia i*  c r  r a u s e t t i s g  s c h e m e  T h e  m e r e  p o te n t ia l  fo r  
s t a te  s u p e rv is io n  is  n e t  a n  a d e q u a te  s u b s t i t u t e  fo r  a 
d e c is io n  b y  t h e  S t a t e  U n d e r  th e s e  s t a n d a r d s .  » t  m u s t  
co n c lu d e  t h a t  th e r e  w as n o  a c tiv e  s u p e r v i s io n  m  e i t h e r  
W isc o n s in  o r  M o n ta n a  

T h e  r e s p o n d e n ts  p re n i  o u t  t . v t  in  W is c o n tm  a n d  M o n ­
t a n a  th e  r a t i n g  b u r e a u s  f ile d  r a t e s  w ith  s t a t e  a g e n c ie s  a n d  
t h a t  in  b o th  S ta le s  th e  so -c a lle d  n e g a t iv e  o p tio n  r u le  
p re v a ile d . T h e  r a te s  b e c a m e  e f fe c tiv e  u n le s s  th e y  w e re  
re je c te d  w i th in  a  s e t  t im e  I t  is  s a id  t h a t  a s  a  m a t t e r  o f  la w  
in  th e s e  S t a t e s  in a c tio n  s ig n if ie d  s u b s t a n t iv e  a p p ro v a l .  
T h is  p r o p o s i t io n  c a n n o t  fee re c o n c ile d , h o w e v e r ,  w i th  t h e  
d e tfe ie d  f in d in g s ,  e n u r e d  b y  th e  A U  a n d  a d a p te d  b y  th e  
C o m m is s io n , w fu ch  i * m e n s t r a u  t h a t  t h e  p o t e n t ia l  fa r  i t a u  
s u p e rv is io n  w a s  m l  r e a l i s e d  m  fa c t .  T h e  A U  fo u n d , a n d



60  LW 4520 TVs* (/n iferf Sfofirj LAW W EEK 6-9- 9 2

th e  C o m m is s io n  a g r e e d ,  t h a t  a t  m o s t  th e  r a t e  f ilin g s  w e re  
c h e c k e d  fo r  m a th e m a t ic a l  a c c u ra c y . S o m e  w e re  u n c h e c k e d  
a l to g e th e r .  In  M o n ta n a ,  a  r a te  f ilin g  b e c a m e  e ffe c tiv e  
d e s p i te  th e  f a i lu re  o f  th e  r a t in g  b u r e a u  to  p ro v id e  a d d i t io n ­
a l  r e q u e s te d  in fo rm a tio n .  I n  W isc o n s in , a d d i t io n a l  in f o rm a ­
tio n  w a s  p ro v id e d  a f t e r  a  la p s e  o f  s e v e n  y e a r s ,  d u r in g  w h ic h  
t im e  th e  r a t e  f ilin g  r e m a in e d  in  e ffe c t. T h e s e  f in d in g s  a r e  
f a ta l  to  r e s p o n d e n ts ' a t t e m p t s  to  p o r t r a y  th e  s t a t e  r e g u la to ­
ry  r e g im e s  a s  p ro v id in g  th e  n e c e s s a ry  c o m p o n e n t  o f  a c tiv e  
s u p e rv is io n .  T h e  f in d in g s  d e m o n s tr a te  t h a t ,  w h a te v e r  th e  
p o te n t i a l  fo r  s t a te  r e g u la to ry  re v ie w  in  W is c o n s in  a n d  
M o n ta n a ,  a c t iv e  s t a t e  su p e rv is io n  d id  n o t  o c c u r . In  th e  
a b s e n c e  o f  a c t iv e  s u p e rv is io n  in  fa c t, th e r e  c a n  b e  no  s ta te -  
a c tio n  im m u n i ty  fo r w h a t  w e re  o th e rw is e  p r iv a te  p n e e  
fu u n g  a r r a n g e m e n ts .  A n d  a s  tn  P a tr ic k ,  t h e  a v a i la b i l i ty  of 
s t a t e  ju d ic ia l  re v ie w  ccuJd  n o t  (ill th e  v o id . B e c a u se  o f  th e  
s t a t e  a g e n c ie s ' l im ite d  ro le  a n d  p a r t ic ip a t io n ,  s t a t e  j u d i c a l  
re v ie w  * u  l ik e w ise  l im ite d . S ee  P a tr ic k ,  4 8 6  U . S ..  a t  
1 0 3 -1 0 5 .

C u r  d e c is io n  in  S o u th e rn  M o to r C a rr ie r !  R a te  C onference. 
Inc. v U n ite d  S ta te t ,  171 U . S . 48 (1 9 8 5 ), th o u g h  i t  too 
in v o lv e d  a  n e g a tiv e  o p tio n  re g im e , is  n o t  to  th e  c o n t r a ry  
T h e  q u e s t io n  th e r e  w a s  w h e th e r  th e  t i n t  p a r t  o f  th e  M id c a l  
t e s t  w a s  m e t .  th e  G o v e rn m e n t 's  c o n te n t io n  b e in g  t h a t  a 
p r ic in g  p o licy  is n o t a n  a r t i c u la te d  o n e  u n le s s  t h e  p r a c t ic e  
is  c o m p e lle d . W e r e je c te d  t h a t  a s s e r t io n  a n d  u n d e r to o k  r.o 
r e a i  e x a m in a t io n  o f  th e  a c tiv e  s u p e rv is io n  a s p e c t  o f  th e  
c a s e , fo r .h e  G o v e rn m e n t  co n ced e d  t h a t  :h e  s e c o n d  p a r t  of 
th e  t e s t  h a d  b e e n  m e t. Id -, a t  6 2 , 66 . T h e  c o n c e s s io n  w as 
a g a in s t  t h e  b a c k g ro u n d  a f  s  d is t.- .c t c o u r t  d e te r m in a t io n  
th a t ,  a l th o u g h  s u b m i t t e d  r a t e s  could  go in to  e f fe c t  w i th o u t 
f u r t h e r  s t a t e  a c tiv i ty , th e  S t a t e  h a d  o rd e re d  a n d  h e ld  r a te -  
m o k u ig  h e a r in g s  o n  a  c o n s is te n t  b a s ts ,  u s in g  th e  in d u s t r y  
s u n m i i i i o n s  a s  th e  b e g in n in g  p o in t  S e e  U n ite d  S ta t e t  ». 
S o u th e rn  M o to r  C a r r ie r t  R a te  C onference, In c .. < 6 7  r .  S u p p .  
< 71 . 4 7 6 - 4 7 7  (NTD G a . 19791. l a  th e  c a s e  b e fo re  u s .  o f 
c o u rs e , t h e  G o v e rn m e n t  co n ced e s  th e  f i r s t  p a r t  o f th e  
M u ic s l  r e q u i r e m e n t  a n d  U tig m e s th e  se c o n d ; a n d  th e r e  is 
no f in d in g  o f  s u b s t a n t i a l  s t a le  p a r t ic ip a t io n  in  th e  r a t*  
s e t t i n g  sc h e m e .

T h is  c a s e  in v o lv e s  h o r iz o n ta l  p rice  fu u n g  u n d e r  a  v a g u e  
i m p r im a tu r  in  fo rm  a n d  a g e n c y  in a c t io n  in  fa c t. N o  
a n t i t r u s t  o f fe n se  is  m o re  p e r s u c o u t  t h a n  p n e e  f isnng  F T C  
v. S u p e r io r  C o u r t T r ia l  L a w y e r  j  A n n  . 4 9 3  U . S  4 1 1 . 43-4. 
n. '.6  (1 9 5 0 )  l n  th i s  c o r n e r : ,  w e d e c lin e  *.s f o rm u la te  a  r u le  
t h a t  w o u ld  le a d  to  a  f in d in g  o f  a c t iv e  t t a t e  s u p e rv is io n  
w h e re  in  f a c t  th e r e  w a s  n o n e  O u r  d e c is io n  s h o u ld  b e  r » a d  
in  l ig h t  a f  t h e  g r a v i ty  o f  th e  a n t i t r u s t  a i te r .s e .  th e  in v o lv e ­
m e n t  o f  p n v a t e  a c to r s  th r o u g h o u t ,  a n d  th e  c le a r  a b s e n c e  o f  
s t a t e  s u c t r v i s io n .  W e do  n o t  im p ly  t h a t  s e m e  p a r t i c u l a r  
fo rm  o t s t a t e  o r  lo ca l r e g u la t io n  is  r e q u i re d  to  a c h ie v e  e n d s  
o th e r  t h a n  th e  m a b b i i u r . f r . t  o f  u n ifo rm  p r .e t s  C f  
Columbia v. O m n i O u t d o o r  A d e e m s  m g . Inc., 4 9 9  U S _ _  
(1 9 9 1 )  'c i t y  b i l lb o a rd  z o n in g  o rd in a n c e  e n t i t l e d  t a  s t a te -  
a c t io n  im m u n i ty ) .  W e d o  n o t  h a v e  b e fo re  u s  a  c u e  us 
w h ic h  g o v e rn m e n ta l  o f . c n  m a d e  u n i l a t e r a l  i t n i . e n s  
w i th o u t  p a r t i c ip a t io n  b y  p r iv a te  a c to r s  C f. F u K tr  v 
B e rk e ley , 4 7 3  U . S . 2 6 0  0 9 3 6 )  ( p r iv a te  a c to r s  n o t  l ia b le  
•w ithout p n v a t e  a c tio n )  A n d  w e do n o t  h e r*  c a l l  in to  
q u e s t io n  a  r e g u la to ry  r e g im e  in  w ru rh  s a m p lin g  te c h n iq u e s  
o r a  s p e c if ie d  r a t e  o f  r e t u r n  a llo w  s t a t e  r e g u la to r s  to  
p ro v id e  c o m p re h e n s iv e  s u p e rv is io n  w i th o u t  c o m p le te  
c o n tro l , o r  in  w h ic h  th e r e  w as a n  in f r e q u e n t  la p s e  c f  t t a t e  
su p e rv is io n  C f  J 2 4  Lu^ucr C a rp  * D uffy. 4 7 9  L* S  3 3 3 . 
3 4 4 . n . 6  '1 9 8 7 )  ia  s t a t u t e  sp e c ify in g  th e  m a r g in  t e t  «e«n  
w h o le s a le  a r .d  r e ta i l  p n e e s  m a y  s a t is fy  th e  a c t iv e  s u p e r v i ­
s io n  r e q u i r e m e n t! ,  tn  th e  r u c u m i - a n c r t  c f  th i s  r a s e .

h o w e v e r , w e c o n c lu d e  t h a t  th e  a c ta  o f  t h e  r e s p o n d e n ts  in  
th e  S t a t e s  o f  M o n ta n a  a n d  W isc o n s in  a r c  n o t  im m u n e  from  
a n t i t r u s t  l ia b i l i ty .  -

IV

In  g r a n t in g  c e r t io r a r i  w e u n d e r to o k  to  r e v ie w  th e  f u r t h e r  
c o n te n t io n  b y  th e  C o m m iss io n  t h a t  th e  C o u r t  o f  A p p e a ls  
w a s  in c o r re c t  in  d is r e g a rd in g  th e  C o m m is s io n ’s f in d in g s  a s  
to  th e  e x t e n t  o f  s t a t e  su p e rv is io n . T h e  p a r t i e s  h a v e  fo cu sed  
t h e i r  h n e l i n g  o n  th is  q u e s tio n  on  th e  r e g u la to r y  s c h e m e s  o f  
C o n n e c t ic u t  a n d  A riz o n a . W c th in k  th e  C o u r t  o f  A p p e a ls  
s h o u ld  h a v e  th e  o p p o r tu n ity  tn  r e e x a m in e  i t s  d e t e r m in a ­
t io n s  w ith  r e s p e c t . to  th e s e  l a t t e r  tw o  S t a t e s  i n  l ig h t  o f th o  
v ie w s  w e  h a v e  e x p re ss e d . * .

T h e  j u d g m e n t  o f th e  C o u r t  o f  A p p e a ls  is  r e v e r s e d  a n d  th e  
c a s e  is  r e m a n d e d  fo r f u r th e r  p ro c e e d in g s  c o n s i s te n t  w ith  
t h i s  o p in io n . • • ••  • -* • • ;

I t i t  ta  o rd e re d .

J u s t ic e  S c a l ia , c o n c u rr in g .
T h e  C o u r t 's  s t a n d a r d  is  in  m y v i e w  f a i th fu l  to  w h a t  o u r  

c a s e s  h a v e  s a id  a b o u t  ‘ a c tiv e  s u p e rv is io n ,*  O n  th e  o th e r  
h a n d .  I t h in k  THE CHIEF JUSTICE a n d  JU STICE O'CONNOR 
a r e  C urrec t t h a t  th i s  s ta n d a rd  w ill b e  a  f e r t i le  s o u rc e  o f  
u n c e r t a in ly  a n d  (h e n c e )  l i t ig a t io n , a n d  w ill  p ro d u c e  to ta l  
a n a a d o t m e n t  o f  so m e  H a te  p r o g ra m s  b e c a u s e  p r iv a te  
in d iv id u a ls  w ill n o t  ta k e  th e  c h a n c e  o f  p a r t i c ip a t in g  in 
th e m . T h a t  is  t r u r .  m o reo v e r, n o t  j u s t  in  t h e  ‘n e g a tiv e -  
g p t,o n *  c o n te s t ,  b u t  ev en  in  a c o n te x t  s u c h  a s  t h a t  in v o lv ed  
la P u tr ie k  v  S u r / e t .  456  U . S . 9 4 (1 9 8 8 ) :  P r iv a te  p h y s ic ia n s  
in v i te d  to  p a r t i c ip a te  in  a s t a te - s u p e r v i s e d  h o s p i ta l  p e e r  
r e v i e w  s y s te m  m a y  n o t k n e w  u n t i l  a f t e r  t h e i r  p a r t i c p a t i m  
h a s  o c c u r r e d  (a n d  m d » « d  ' l n td  a f t e r  t h e i r  t n a i  h a s  b e e n  
c o m p le te d )  w h e th e r  th e  S la te 's  s u p e rv is io n  w il l  b*  ’ ac tiv e*  
e n o u g h .

I a m  w ill in g  to  a c c e p t th e s e  c o n s e q u e n c e s  b e c a u s e  1 se e  
30  a l t e r n a t iv e  w ith in  ;h e  c o n s t r a in ts  o f  o u r  ‘ a c t iv e  s u p e rv i ­
sio n *  d o c t r in e ,  w h ic h  h * j  s o t  b e e n  c h a l le n g e d  h e r e ,  a n d  
b e c a u s e  I a m  sk e p t ic a l  a b o u t t h e  P a r k e r  e 3 r o u n  e x e m p ­
t io n  for s ta te -p r o g ra m m e d  p r iv a te  c o llu s io n  in  t h e  f i r s t  
p la c e .

CHitr Justice Rehnquis?, w.th whom Justice O'Con­
nor a n d  JU STICE THOXa.7 jo in . d i s s e n t in g

T h e  C o u r t  h o ld s  to d a y  t h a t  to  s a t is f y  t h e  ‘ a c t iv e  s u p e rv i ­
sio n *  r e q u i r e m e n t  o f  s t a te  a c tio n  im m u n i ty  f ro m  a n t i t r u s t  
l ia b i l i ty ,  p n v a t e  p a r t ie s  a c tin g  p u r s u a n t  to  a  r e g u la to ry  
s c h e m e  e n a c te d  b e  a  s ta te  l e g n la tu r  e  m u s t  p ro v e  t h a t  ‘ th e  
a  l a t e  h a s  p la y e d  s s u b s ta n t i a l  r c ie  - a  d e t e r m in in g  th e  
sp e c if ic s  s f  t h e  eco n o m ic  pciscy.* A n te ,  a t  U .  B e c a u s e  th i s  
s t a n d a r d  i t  n e i t h e r  su p p o r te d  by  o u r  p r .o r  p r e c e d e n t ,  n c r  
so u n d  a s  a  m a t t e r  o f  policy . I d is s e n t .

Im m u n i ty  f ro m  a n t i t r u s t  l ia b il i ty  u n d e r  t h e  s t a t e  a c t io n  
d o c tn n e  » a s  & rs i e s t a b l i s h e d \a  P a rk e r  v  f l r o w n .3 1 ?  U  S. 
341  (1 9 4 3 )  A s n o te d  by  th e  m a jo r i ty ,  in  P a r k e r  w# re l ie d  
on  p r in c ip le s  o f  fe d e ra l is m  us c o n c lu d in g  t h a t  t i e  S h e r m a n  
A c t d id  a o t  a p p ly  ta  s u t a  c d i a o i s  a d m in i s t e r in g  a  r e g u la to ­
ry  p ro g ra m  e n a c te d  b y  th e  s t a te  l e g i s la tu r e  W e  c o n c lu d e d  
t h a t  s u i t  a c t io n  is  e t e a p t  fro m  a n t i t r u s t  l i a b i l i ty ,  b e c a u s e  
in  t h e  S h e r m a n  A ct C o o g re ts  e v id e n c e s  s o  m i e n t  ta  
‘ r e s t  s in  s t a te  a c t io n  o r  s f f ir .a l  a c t io n  d i r e c te d  b y  e  s t a t e  * 
I d  ,  a t  331  * * 1 7 1 #  P a r t e r  d e m io n  v a s  p r e m is e d  c n  th e

(

i

Tv « Cews i u i m  i*»i l i i m n s i e  • • i n i i ' u m  *t i‘ « - i u m i i  
i i i  i m i i  ewi.-f p » » u  i u  Su m  w i  S m i m .  i n i  >n i n  4 > i
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a s s u m p t io n  t h a t  C o n g re s s , in  e n a c t in g  th e  S h e r m a n  A c t, 
d id  n o t in te n d  to  c o m p ro m is e  th e  S t a t e s '  a b i l i ty  to  r e g u la te  
t h e i r  d o m e s tic  c o m m e rc e ."  S o u th e rn .M o to r  C a rr ie r s  R a te  
C on ference, Inc. v . U n ite d  S ta te s ,  4 7 1  U . S . 4 8 . 56 (1 9 8 5 )  
( fo o tn o te  o m it te d ) .  ; . . : 7 ‘ »•
. W e d e v e lo p e d  o u r .  p r e s e n t ; .a n a ly s i s  f o r  s t a te  a c t io n  

im m u n i ty  f o r .p r i v a t e  a c t o r s ' i n  C a l i f o r n ia .R e ta i l  L iq u o r  
D e a le r s  A s sn .  v. M id c a l  A lu m in u m ,.  In c ., 4 4 5  U . S .  97  
(1 9 8 0 ). ; W e h e ld  in  M id c a l  t h a t  o u r  p r io r  p r e c e d e n t  h o d  
g r a n t e d  s ta te - a c t io n  im m u n i ty  fro m  a n t i t r u s t  l ia b i l i ty  to  
c o n d u c t  by p r iv a te  a c to r s  w h e re  a  p ro g ra m  w a s  " d e a r l y  
a r t i c u l a t e d  a n d  a f f i r m a t iv e ly  e r p r e s s e d  a s  s t a t e  p o licy  ( a n d ]  
t h e  p o lic y  [w a s ]  a c t iv e ly  s u p e rv is e d  b y  th e  S t a t e  i ts « l / .“ 7 d . ,  
a t  105 ( i n te r n a l  q u o ta t io n  m a r k s  a n d  c i ta t io n  o m it te d ) .  In  
.V f id c a f ,,w e -fo u n d  th e  a c tiv e  s u p e rv is io n  r e q u i r e m e n t  w a s  
n o t  m e t  b e c a u s e  u n d e r ;  th o  • C a li fo rn ia  s t a t u t e  a t  i s s u e ,  
w h ic h  r e q u i r e d  l iq u o r  r e t a i l e r s  to  c h a r z e  a  c e r ta in  p e r c e n t ­
a g e  ab o v e  a  p n e e ." p o s te d *  b y  a r e a  w h o le s a le r s ,  I t l h c  S t a t e  
h a s  n o  d i r e c t  c o n t r o l -o v e r  w in e  p r ic e s , a n d  i t  d o e s  n o t  
re v ie w  t h e  r e a s o n a b le n e s s  o f  th e  p n e e s  s e t  by  w in e  d e a l ­
e r s  " I d . ,  a t  100. W e n o te d  t h a t  t h e  s t a t e  a c t io n  d e fe n s e  
d o e s  n o t  a llo w  th e  S t a t e s  to  a u th o r iz e  w h a t  is  n o th in g  m o re  
t h a n  p r iv a te  p r ic e  f i l in g .  Id .,  a t  105 .

L n e a c h  in s ta n c e  a n t e  M id c a l  in  w h ic h  w e h a v e  c o n c lu d e d  
t h a t  th e  a c t iv e  s u p e rv is io n  r e q u i r e m e n t  fo r s t a t e  a c t io n  
im m u n i ty  w a s  n o t  m e t .  th e  s t a te  r e g u la to r s  la c k e d  a u t h o r i ­
ty .  u n d e r  s t a te  la w . to  re v ie w  or r e je c t  th e  r a te s  o r  a c t io n  
t a k e n  b y  th e  p n v a te  a c to r s  f a c s g  a n t i t r u s t  l ia b il i ty  * O u r  
m o s t  r e c e n t  f o rm u la t io n  o f th e  ‘ a c tiv e  s u p e rv is io n "  r e q u i r e ­
m e n t  w a s  a n n o u n - e d  in  P i t r t c e - •/. S u rg e f .  4 6 6  U . S .  34 
(1 9 8 8 ) . w h a re  w« c o n c lu d e d  t h a t  to  s a t is f y  th e  " a c tiv e  
s u p e rv is io n "  r e q u i r e m e n t ,  " s ta te  o ff ic ia ls  (m u s t]  h a v e  a n d  
• s e r a s e  p o w e r  to  re v ie w  p a r t i c u la r  a n t ic o m p e t i t iv e  a c t s  o f  
p n v a t e  p a r t ie s  a n d  d is a p p ro v e  th o s e  t h a t  fa il  ta  a c c o rd  w ith  
s t a t e  p o licy ."  I d . ,  a t  101. U n til  lo d a y , th e r e fo re ,  w o  h a v e  
n e v e r  h a d  o ccas io n  to  d e te r m in e  w h e th e r  a  s t a t e  e g u la to r y  
p ro g ra m  w h ic h  g a v e  s t a te  o ffic ia ls  a u t h o n t y — " p o w e r"— to 
re v ie w  a n d  r e g u la te  p r ic e s  o r  c a n d u c t .  m ig h t  s t i l l  f a i l  tn  
m e e t  t h e  r e q u i r e m e n t  fo r a c tiv e  i t a t e  s u p e rv is io n  b e c a u s e  
t h e  s t a te ’s r e g u la t io n  w a s  t o t  s u f f ic ie n t ly  d e ta i le d  o r  
r ig o ro u s .

A d d re s s in g  th i s  q u e s t io n ,  th e  C o u r t  o f  A p p e a is  i a  t h i s  
c a s e  u s e d  th e  fo llo w in g  a n a ly s ts ;

e « f *
• ’W h e re , a a  h e r e ,  th e  s t a te 's  p r o c ra m  is  in  p la c e , is  
t u / f e d  a n d  fu n d e d ,  g r a n t s  to  th e  s t a t e  o fficial*  a m p ie  
p o w e r  a n d  th e  d u ty  to  r g u iu t*  p u r s u a n t  to  d e c la r e d  
s t a n d a r d s  o f  s t a t e  po licy , is  e n fo rc e a b le  us t h e  s t a te 's  
c r u r i s ,  a n d  d e m o n s t r a te s  so m e  b a s ic  le v e l o f a c t iv i ty  
d i r e c te d  to w a r d s  t e e in g  t h a t  t h e  p n v a t e  a c to r s  c a r r y  
r u t  t h e  s t a te 's  p o lic y  a n d  a o t  i m p l y  t h e i r  o w n  p o licy , 
m o re  n e e d  a o t  b e  r s t a b s i i n r d 9 2 2  F . 2 d  1122 . 112 6  
'C A 3  3 9 9 1 ). q u o t in g  .Vew £ -if  la n d  M o to r R a te  B u re a u . 
Int. v  FTC. 90S  F  2 d  1064. 1071 < C A l 1590)

• m i m i  u  S m i u  ea rs* *t i *«  n m e i  u  t t f i l t u w i
ojsO#o"«'*I»*»»*». •* H*wv»*r. » /»»•*. .#  *.U ts.i Shorn on 
Act i>eK| 4-m  M  #rv'r »• tondeU ftfvUteS Sf LW gut*. 7>« 
«/e»e»lWl>« "oBonoionetrontMuy. •••m*o*#4 •. oneuwil 
lewv. we* front «sdi«duofaa*#* *»•*#•< u  i**r<u in rr.» - „« .i 
•tw o . tt i it Sm  m i w fa r iu  IN y##com of th* ;  a ift »\ 4#r>d rf
•  »«>.».** v* r » f * l o u .

’U Jse £•«•>» Csr* , Dmfr, «r» u. 3 is ; ueeri .« u u  th*t < 
V « i  i u b u  f b l i e  u  th *-t» r  e n » ( i«  h u m  i r w  u i n m u  <i*b,l>t«

B*o»oo* **• •*4U i»r»U*fu m ii i»i n iu lm  u  ihtffi lU s  ti ta* 
r ' "  I w u T V j  > ,  * . . .  Y|.« # ui j i *. , l i t > i  C o K f a r n o
#UlvW It <W«I I* UtAJH | **» *4 14 I l f  flf lf , | f f f f  If
r *  m U H i i S  l»« M i b * t l i 4 ' i u  i f  0>« K ’ l# U K K m i i  ‘ f M t f i *  i.*.« 
• ’ ‘ •i u 'm i  ,’e .  n  ; o

T h e  C o u r t  l ik e n s  th i s  te s t  to  d o in g  a w a y  a ll  to g e th e r  w itli 
t h e  a c t iv e  s u p e rv is io n  r e q u i r e m e n t  fo r  im m u n i ty  b a s e d  on  
s t a t e  a c t io n .  B u t  th e  te s t  u s e d .b y  th e  C o u r t  o f  A p p e a ls  is  
m u c h  m o re  c lo se ly  a t tu n e d  to b u r  " h a v e  a n d  e x e rc is e  p o w er"  
f o rm u la t io n  in  P a tr ic k  v. B u r g e t  t h a n  is  th e  ru le  a d o p te d  b y  
th e  C o u r t  to d a y . T h e  C o u r t  s im p ly  d o e s n 't  s a y  j u s t  how  
a c t iv e  a  S l a t e ’s r e g u la to r s  m u s t  b e  b e fo re  th e  "a c tiv e  
lu p e r v is io n "  r e q u i r e m e n t1, w ill b e  s a t i s f i e d . . i T h e o n l y  
g u id a n c e  i t  g iv e s  is  t h a t  th e  in q u i r y  s h o u ld  b e  o n e  a k in  to 
c a u s a t io n  in  a - n e g l ig e n c e  c a se ; d o c s  t h e  S t a t e  p la y  ' a  
s u b s t a n t i a l  ro le  us d e te r m in in g  th e  s p e c if ic s  o f  th e  eco n o m ic  
p o licy ."  A n te ,  a t  1 ) .  A ny o th e r  f o rm u la t io n ,  w e a r e  to ld , 
w ill r e m o v e  th o  a c tiv e  s u p e rv is io n  r e q u i r e m e n t  a i l  to g e th e r  
a s  a  p r a c t i c a l  m a t t e r . , . . . .

I  d o  n o t  b e lie v e  th is  to  b e  th e . c a s e .1 In  th e  S t a t e s  a t  
i s s u e  h e r e ,  th e  p a r t ic u la r .c o n d u c t  w a s  a p p ro v e d  by  a  s t a te  
a g e n c y . T h e  a g e n c y  m a n if e s te d  t h i s  a p p r o v a l  by  r a i s in g  no 
o b je c tio n  to  a  r e q u ire d  r a t e  f i l in g  b y  th e  e n t i t y  su b je c t  to 
r e g u la t io n .  T h is  i s  q u ite  c o n s is te n t  w i th  o u r  s t a te m e n t  t h a t  
th e  a c t iv e  su p e rv is io n  r e q u i r e m e n t  s e rv e s  m a in ly  a n  
‘ e v id e n t i a r y  f u n c t io n ' a s  "o n e  w a y  o f  e n s u r in g  t h a t  th e  
a c to r  is  e n g a g in g  in  th e  c h a l le n g e d  c o n d u c t  p u r s u a n t  to 
s t a t e  p o licy . . . ." H a llie  v. E a u  C la ir e ,  4 7 1  U . S . 3 4 , 46 
(1 9 8 5 ).

T h e  C o u r t  in s i s t s  t h a t  i t s  n e w ly  r e q u i r e d  'a c t i v e  s u p e r v i ­
s io n "  -=.-11 " m c re x s e  th e  S t a t e s ' r e g u la to r y  f le x ib il i ty ."  A n te , 
a t  11' ;5 u t  i f  p n v a t e  a c to rs  w h o  p a r t i c ip a t e ,  th r o u g h  a  jo in t  
r a t e  :_ in g , in  a  S t a t e 's  " n e g a tiv e  o p tio n "  r e g u la to r y  schcm ®  
m a y  b e  l i a b le  fo r  t r e b le  d a m a g e s  i f  t h e y  c a n n o t  p ro v e  t h a t  
th e  S t a t e  a p p ro v e d  th e  sp e c ific s  o f a  f i l in g , t h e  C o u r t  m a k e s  
i t  h ig h ly  u n l ik e ly  t h a t  p n v a t e  a c to r s  w ill  ch o o se  to  p a r t ic i ­
p a te  in  s u c h  a  j o in t  filing . T h is  i n  t u r n  le s se n s  th e  S ta te s ' 
r e g u la to ry  f le x ib ility , b e c a u s e  a s  w e  h a v e  s o l e d  b e fo re , jo in t  
r a t e  f i l in g s  c a n  im p ro v e  th e  r e g u la to ry  p ro c e s s  by e n s u n a g  
t h a t  th e  s t a t e  a g e n c y  h a s  f e w e r  f i l in g s  to  c o n s id e r , a llo w in g  
m o re  r e s o u r c e s  to  b e  e r p e n c e d  on  e a c h  f ilin g . S o u th e rn  
M o to r  , C a r r ie r s  R a te  C on ference, In c . v. U n ite d  S ta te s , 
su p r a ,  a l  5 1 . T h e  v iew  a d v a n c e d  by  th e  C o u r t  o f  A p p e a is  
d o e s  a c t  s a n c t io n  p n e e  f o in g  in  a r e a s  r e g u la te d  by  a  S t a t e  
"n o :  i n c o n s is te n t  w ith  th e  a n t i t r u s t  la w s ."  A n te ,  a t  11. A 
S ta t e  m u s t  e s ta b l is h ,  s ta ff , a n d  fu n d  a  p ro g ra m  to  a p p ro v e  
jo in t ly  s e t  r a t e s  o r  p n e e s  m  o r d e r  fo r  a n y  a c t iv i ty  u n d e r t a k ­
e n  by p n v a t e  in d iv id u a ls  u n d e r  t h a :  p r o g r a m  to  be  im m u n e  
u n d e r  t h e  a n t i t r u s t  law s.*

T h e  C o u r t  r e je c ts  th e  t e s t  a d o p te d  by  th e  C o u r t  o f 
A p p e a is .  s t a t i n g  t h a t  i t  c a n n o t  b e  t h a  e n d  o f  th e  in q u iry . 
I n s te a d ,  t h e  p a r ty  se e k in g  im m u n i ty  m u s t  " s h o w  t h a t  s t a te  
o ffic ia ls  h a v e  u n d e r t a k e s  th e  n e c e s s a ry  s te p s  to d e te rm in e  
th e  sp e c if ic s  o f  th e  p n e e - fu n n g  o r  r a t e s e t t t n g  sc h e m e ."  
i n . ' t ,  a l  14.' S -ic h  a n  in q u i ry  n e c e s s a r i ly  p u t s  th e  fe d e ra l

' 7 s * t to i#  - t f v i o U f y  o-.-fr* ,— t  in  C t l i f a r n i o  R h a i I  u .Q u e *  D t e l r n  
Am  • Ifaoiai AU<- *u-». M i U.5 J) 15VI0I. .Cjl'rfO • 3^'t”. 
o f t  V  3 t *  I m i l .  ond  J 7 e  >1. i r e ,  o o u ld  *11 fail to p rc « id t
im m u n ity  fa r  toco  i t  o c tir*  w p # r» m » n  u /\d # r  th# i n i  o d cp to d  by th#  
C o u r t «f A r p o t i t .

‘ tn  n » u h * r  o l  -,h# # iom ;(# t n t e i  by th *  n o jo n r y  o t  i n t t o n c t i  «r itot# 
• • fu io tu n  i o t  in io f t io l  to  la  thorn#  *n tic*< no< titi*e  co n d u ct,  • e j ld  
<pe*iooti«n t  • Irro  d t to i l td  t u n #  t u r t r v t n o n  to i l  c h i n f f  th# r*«ult- 
In / " *i-.ro  • 8 o * f« r . r u w a .  •• conc!u<l»d th#r» w oo  no im m u n ity  b tto u i#  
th# S u i *  4u> n*< h**# th# o w ih o n ly  l *  r# *i«»  th *  o n h co m p « titl» r  oction  
J *.««<*o * i n  b y  If#  y#«r i# n « *  n * i« iB » # ;  in  C o U a -  ». C ttro il  f o u o *  
C o . » M  I f  3 . 1 )9  i t t t t t ,  it i* o n lik tC y  th a t  th# d# or ir t lcu lo t ia n  
r#e»-r«-r#»t a n d o r  «ur rur*«nt .u n ip n jd « n c»  u t u l d  b« m#t <nth rtcp# ct 
t o  th# m «r# «l far - . (h i  buibr 

* It i  n o , ii# or, f/*<9 Lh* C > v-. o fa rm u lo tto n . wh#th#r I h n  i t  o 
t«gtr# i#  t# it tep>M#We «nly vo •#(#n<# rpn# n r# (S ilo itry  i c h t m i t ,  to 
■ t i l t t r  it #| pn# t m#o# ( • - tro lly  to  u tu # t o f im m u n ity  o n d cr  tho n o t*  
or",on doctnn# .
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•-3a r t  in  th a  p o s it io n  o f  d e te r m in in g  th e  e ffica cy  o f  a  
p a r t i c u la r  S ta te 's  r e g u l a t o r /  s c h e m e , m  o r d e r  to  d e te r m in e  
w h e th e r  th e  S t a t e  h a s  m e t  th o  'r e q u i s i t e  le v e l o f a c t iv e  
i ip e rv to io n .*  A n te ,  a t  13. T h e  C o u r t  m a in t a in s  t h a t  th e  
- .ro p e r  s u t e  a c t io n  in q u i ry  d o es  n o t  d e te r m in e  w h e th e r  a  
i i a t e  h a s  m e t  so m e  'a o r m a t iv o  s t a n d a r d ' in  i t s  r e g u la to ry  

p ra c tic e s . A n U ,  a t  10. B u t  th e  C o u r t 's  fo c u s  o n  th e  a c t io n s  
\ x e n  b y  s t a te  r e g u la to r s ,  i.e .. th e  w a y  th e  S t a t e  r e g u la te s ,  

o e c e s s a n ly  r e q u i r e s  a  j u d g m e n t  a s  to  w h e th e r  t h e  S u t e  is  
u if ic te n tly  a c tiv e — s u r e ly  a  n o rm a tiv e  ju d g m e n t .

T h e  C o u r t  o f A p p e a l j  f o u n d — p ro p e r ly , in  m y .v ie w — t h a t  
w *ule th e  S t a t e s  a t  i s s u e  h e r e  d id  n o t  r e g u la te  r e s p o n d e n ts ’ 
• i t e s  w ith  th e  v ig o r  th e  p e t i t io n e r  w o u ld  l ik e , ,  th o  S u t r s ’ 
11 p e rv is io n  o f  r e s p o n d e n ts ' c o n d u c t w a s  a c t iv e  e n o u g h  so  o s  
u  p ro v id e  fo r im m u n i ty  fro m  a n t i t r u s t  l ia b i l i ty .  T h e  C o u r t  
: i  A p p e a ls ,  h a v in g  c o n c lu d e d  t h a t  t h e  C o m m is s io n  a p p l ie d  
i n  in c o r re c t  le g a l s t a n d a r d ,  re v ie w e d  th e  fa c ts  fo u n d  by  th e  
C o m m is s io n  in  l i g n t  o f th e  c o r re c t  s t a n d a r d  a n d  r e a c h e d  a  
t i i f e r v n t  c o n c lu s io n  T h is  d o e s  n o t c o n s t i tu te  a  r e je c t io n  o f  
V is  C o m m is s io n 's  f a c tu a l  f in d in g s .

1 w o u ld  th e r e fo r e  a f f irm  th e  ju d g m e n t  b e l o w  .

J u s t i c e  O 'C o n n o r , w ith  w h o m  J u s t ic e  T h g h a s  j o u u . 
d is s e n t in g .  • •

N o tw i th s ta n d in g  i t s  a s s e r t io n s  to  t h e  c o n t r a ry ,  th e  C o u r t  
. ta s  d im in is h e d  th e  S t a t e s '  r e g u la to ry  f le x ib il i ty  by  c r e a t in g  
a t  im p o s s ib le  s i t u a t i o n  fo r  th o s e  su b je c t  to  s u t e  r e g u la t io n  
I v e n  w h e n  a S t a t e  h a s  a  'd e a r l y  a r t i c u l a t e d  p o l ic y ' 
A u th o r iz in g  a n t ic o m p e t i t iv e  S e h a v ia r— w ru eh  th e  F e d e r a l  
T ra d e  C o m m is s io n  c o n c e d e s  w a s  th e  e a s e  h e r e — a n d  e v e n  
« . ie n  t h e  S u t e  e s u b l s s h e s  a  s y s te m  to  s u p e rv is e  th e  
. m p i c m e c u t .c n  o f  t h a t  p o lic y , th e  m a jo r i ty  h o ld s  t h a t  a  
'c d e ra l  c o u r t  m a y  l a t e r  A nd t h a t  th e  S u t r s  s u p e rv is io n  w a s  
n o t  su f f ic ie n tly  's u b s t a n t i a l *  r .  : ta  's p e c if ic s*  to  i n s u l a t e  th e  
u n c o m p e t i t i v e  b e h a v io r  f ro m  a n t i t r u s t  l ia b i l i ty .  A M * ,  a t  

G iv e n  t h e  t h r e a t  o f  tr e f t le  d a m a g e s ,  r e g u la te d  e n t i t i e s  
t h a t  h a v e  th e  o p tio n  o f  h e e d in g  th e  S t a t e 's  a n t ic o m p e t i t iv e  
p o lic y  w o u ld  b e  fo o lh a rd y  to  d o  so . th o s e  t h a t  a r e  c o m p e lle d  
to  to m p iy  a r c  le s s  f o r tu n a t e  T h e  p r a c t ic a l  e f fe c t  i f  to d a y  t  
d e c is io n  v i i l  l ik e ly  be  to  * u c n tn e te  so -c a lle d  'n e g a t iv e  
o p tio n *  r e g u la t io n  f ro m  th e  u n iv e r s e  o f  s c h e m r t  a v a i la b le  
to  a  S t a t e  t h a t  s e e k s  to  r e g u la te  w i th o u t  e x p o s in g  c e r t a in  
r s n d u c t  to  fe d e ra l  a n t i t r u s t  l ia b il i ty

T h e  C o u r t  d o es n o t  d i s p u te  t h a t  e a c h  o f  t h e  S u t e s  a t  
a s u e  tn  t h i s  c a se  c o u ld  h u e  t u p e t v i t e d  t e s p c o d e n u  jo in t  
ratea a x in g :  r a t h e r ,  i t  a r g u e s  t h a t  ' t h e  p c t e n l i a l  fo r s u t e  
s u p e rv v jjc q  w as  n o t  r e a ls tv d  in  fa r t .*  A n n ,  a t  14. S u c h  a n

. a / l e r - th e - f a c t  e v a lu a t io n  o f  a  S t a t e 's  e x e rc is e  o f i t s  s u p e r v i ­
so ry  p o w e rs  is  e x tr e m e ly  u n f a i r  to  r e g u la te d  p a r t ie s .  
L ia b il i ty  u n d e r  t h a  a n t i t r u s t  la w s  sh o u ld  n o t t u r n  o n  h o w  
e n th u s ia s t i c a l ly  a  s u t e  o ffic ia l e a r n e d  o u t  h i s  o r  h e r  
j U l u t o r y  d u t ie s .  T h o  r e g u la t e d  e n t i ty  h a s  n o  c o n t r o l  o v e r  
th e  r e g u la to r ,  a n d  v a ry  lik e ly  w il l  h a v e  n o  id e a  a s  to  th o  
d e g T o o  o f  s c ru t in y  t h a t  i ta  f i l in g s  tnAy re c e iv e . T h u s ,  a  
p a r ty  c o u ld  e n g a g e  in  e x a c t ly  th o  t a m o  c o n d u c t  in  tw o  
S t a t e s ,  «acfa. o f  w h ic h  h a d  e x a c tly  th e  s a m e  p o licy  o f  
a l lo w in g  a n t ic o m p e t i t iv e  b e h a v io r  a n d  e x a c tly  t h e  so m e  
r e g u la to r y  s t r u c t u r e ,  a n d  d is c o v e r  a f t e r w a r d  th a  t  i t s  a c t io n s  
in  o n e  S U to  w e re  im m u n e  from , a n t i t r u s t  p r o s e c u t io n ,  b u t  
t h a t  i t s  a c tio n s  m  t h e  o th e r  r e s u l t e d  in  t r e b le -d a m a g e  
l ia b il i ty .  , -

M o re o v e r , e v e n  if  a  r e g u la t e d  e n t i ty  c o u ld  a s s u r e  i t s e l f  
t h a t  t h e  S t a t e  w ill u n d e r t a k e  to  a c tiv e ly  s u p e r v i s e  i u  r a te  
f ilin g s , t h e  m a jo r i ty  d o e s  n o t  o ffe r  a n y  g u id a n c e  a s  to  w h a t  
le v e l o f  s u p e rv is io n  w ill su ff ic e . I t  d e c la r e s  o n ly  t h a t  th e  
S t a t e  m u s t  'p l a l y l  a  s u b s t a n t i a l  ro le  in  d e t e r m in in g  th a  
s p e c f i a  o f  th e  eco n o m ic  p o licy  * A n ir . a t  11. T h a t  s t a n ­
d a r d  is  n o t  o n ly  a m b ig u o u s , b u t  i t  a l to  r u n s  t h e  r . t k  o f  
b e in g  c o u n te r p ro d u c t iv e  T h e  m o re  r e a s o n a b le  a  f i le d  r a t e ,  
th e  le s s  lik e ly  t h a t  a  S u u  w ill h a v e  to  p ia y  a n y  r e le  o th e r  
t h a n  s im p ly  re v ie w in g  t h e  r a t e  fo r  c o m p lia n c e  w i th  s t a t u ­
to ry  c n u n a .  S u c h  a  v a g u e  a n d  r e t ro s p e c t iv e  s t a n d a r d ,  
c o m b in e d  w ith  th e  t h r e a t  o f  t r e b le  d a m a g e s  i f  t h a t  s t a n d a r d  
is  a o t  s a t is f ie d ,  m a k e s  'n e g a t iv e  o p tio n *  r e g u la t io n  a n  
u n a t t r a c t i v e  c p u c a  fo r b o th  S t a t e s  a n d  t h e  p a r t i e s  th e y  
r e g u la te .

F in a l ly ,  i t  is  im p o r t a n t  to  r e m e m b e r  t h a t  a n t i t r u s t  
ac tio n *  c a n  b e  b r o u g h t  b y  p n v a t e  p a r t i e s  a s  w e d  a s  b y  
g o v e r n m e n t  p ro s e c u to r s  T h e  r e s o u r c e s  o f  s t a t e  r e g u la to r s  
a r e  s t r a i n e d  e n o u g h  w i th o u t  a d d in g  th e  e x t r a  b u r d e n  of 
a s k in g  th e m  to  s e rv e  i s  w i tn e s s e s  in  e v i l  l i t ig a t io n  a n d  
r e s p o n d  to  a l le g a t io n s  t h a t  th e y  d id  n o t  d o  t h e i r  jo b .

F o r  t h e s e  r e a s o n s ,  a s  w e ll a s  th e s e  g iv e n  b y  T H E  C H IE F  
JUSTICE, I  d i s s e n t .

L A W R E N C E  G  W A L L A C E .  Dvawtv S e t t e r  G e - e n l  «K E N ­
N E T H  W  $ 7 a * R .  S e l C v s  J A M E S  t  K I L L  A m  A n y  O t a ,  
R O B E R T  A. L O N G  I * .  A m  i « S * L  G « » .  J A M E S  M  S P E A R S .  
F T C  Geo. C aw s .  M Y  C. S M a F F E R .  Oety  G «a  G » » « .  E R N E S T  I 
I S t N S T A D T .  A m  Gee C a n .  ««e L E S L IE  R IC E  M E L M A N ,  
M I C H A E L  E. A N T A L I C S  s w l  A N N  M a L L S T E R .  F T C  s i t y i .  *  
tbe  Svwfi) lev w t i u o « r .  I O H N  C  C H R I S T I E  J R .
D C  1,'OHN f  G R a Y B E a L . ROBERT H TILLER. P A R fc lR . 
POE. ADAM S 4  BERN STEIN . DAVID M POSTER M ICH A EL
p  c o c g i n . f v l b r i g h t  *  , 'a  a o r s k i . P a t r i c k  j  r o a c h
s*4 BELL. BOYD a  LLO> D. c* iM  w w fii tat i t ipcw evx t
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December 18. 1995

Members o f  the Legislative Budget 
and Audit Committee:

In accordance with the provisions o f  Title 24 o f  the Alaska Statutes, the attached report is 
submitted for your review.

DEPARTM ENT OF COM M ERCE AND ECONOM IC DEVELO PM EN T 
D IV IS IO N  OF IN SURANCE SELECTED  T ITLE  INSURANCE RATE  ISSUES

December 18 .1995

Audit Control Number

08-4521-96

As stated in the Objectives. Scope, and Methodology section o f  this report we reviewed, among 
other things, the procedures and process in how title insurance rates aa* established. In addition, 
we looked at alternative systems o f  title assurance employed by other stales. Specifically, 
information was obtained on the Iowa title guaranty program and the Torrens land-rcgistration 
svstcm as administered bv Massachusetts.

Wc recommend that the Division o f  Insurance (D O I) develop procedures, criteria and an 
acceptable methodology to assess whether title insurance ra'es are excessive o r inadequate. 
Since agency commissions represent the most significant cost for title insurance underwriters, 
this review mechanism should include an analysis o f  financial data on the operations o f  
insurance agencies. Wc recommend that DO I seek statutory revisions, i f  necessary, to

The audit was conducted in accordance with generally accepted government auditing standards. 
Fieldwork procedures utilized in the course o f  developing the findings and discussion presented 
in this report arc discussed in the Objectives. Scope, and Methodology section o f  this report.
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n iU E C T l VES. SCOPE, AND  M E TH O D O LO G Y

In accordance with Title 24 o f  the Alaska Statutes and a special request by the Legislative 
Budget and Audit Committee, we conducted an audit o f  the Division o f  Insurance (D O I). 'Hie 
Legislative Budget and Audit Committee expressed a concern regarding the appropriateness o f  
title insurance rates in Alaska and requested that we review, among other things, the procedures 
and process o f  how these rates arc established. In addition, wc looked at alternative systems o f  
title assurance employed by other states. Specifically, information was obtained on the Iowa 
title guaranty program and the Torrens land-registration system as administered by the State o f  
Massachusetts.

Scope and Methodology

During the course o f  our examination, we reviewed and evaluated the follow ing:

1. DO I's compliance with statutes and regulations pertaining to title insurance rates.

2. Various DO I files, in particular, rate and financial statement information filed 
with DO I.

3. Market conduct examination reports prepared by DO I personnel.

4. Annual reports issued by DOI.

5. fa l l ,  1993 Journal of Insurance Regulation published by the National 
Association o f  Insurance Commissioners.

6. The Regulatory Economics of Title Insurance by Nelson R. Lipshutz. 1994.

7. Materials provided by and discussions with Iowa Financing Authority. Title 
Guaranty Division personnel.

8. Torrens in the United States A Legal and Economic History and Analysis of 

Amencan Land-Rcgistration Systems by B lair C. Shick and Irving H. IMotkin. 
1978.

9. Materials provided by and discussio";  with Massachusetts Land Court personnel.

10. Materials provided by and discussions with personnel o f  other states regarding 
their regulation o f  title insurance.

We also conducted interviews with personnel o f  DO I and the Department o f  Law.

A L A M A  UAH U/aUATVU rovuios or ixcuunv* audtt



O K G A M Z A I IO iS A S im 'M T lO N

The Division o f  Insurance (D O I) is within the Department o f  Commerce and I-conomic 
Development. The director o f  the division is responsible fo r the enforcement o f  the provisions 
contained within Alaska Statutes Title 21.

According to D O I’ s annual report fo r TY 95. the division contains seven sections: actuarial, 
administrative, consumer services, financial examination, law and enforcement, licensing, and 
market surveillance. This report obtained information largely from four sections: actuarial, 
administrative, financial examination, and market surveillance.

Actuarial Section

The primary responsibility o f  this section involve monitoring rates charged by insurers to 
ensure that they are not inadequate, excessive, or unfairly discriminatory. This section reviews 
companies’ proposed rate changes before they are implemented. Ih is function has historically 
been performed by the market surveillance section personnel.

This section provides support services to the division.

Financial Examination Section

This section performs desk reviews o f  financial statements filed with the division. In addition, 
they perform financial examinations o f  the insurers domiciled in A laska. This section is 
responsible for determining the financial condition o f  insurance companies.

Market Survcillance-SeclioD

Ih is  section's primary duty is to monitor policy forms established by insurers. Ih is section is 
a lso responsible for establishing, monitoring, and enforcing standards o f  conduct fo r the 
insurance industry. H istorically, personnel from this section have performed reviews o f  
insurance companies' proposed rate changes to ensure that the rates are not inadequate, 
excessive, or unfairly discrim inator..

A lA U A  IT ATT UCU LATVti
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O BJECTIVES. SCOPE, AN D M E I110D -Q L Q £ Y

In accordance with Title 24 o f  the Alaska Statutes and a special request by the Legislative 
Budget and Audit Committee, we conducted an audit o f  the Division o f  Insurance (D O I). The 
Legislative Budget and Audit Committee expressed a concern regarding the appropriateness o f 
title insurance rates in Alaska and requested that we review, among other things, the procedures 
and process o f  how these rates are established. In addition, wc looked al alternative systems o f  
title assurance employed by other states. Specifically, information was obtained on the Iowa 
title guaranty program and the Torrens land-rcgistration system as administered by the State o f  
Massachusetts.

Scope and Methodology

During the course o f  our examination, we reviewed and evaluated the follow ing:

1. D O I ’ s compliance with statutes and regulations pertaining to title insurance rates.

2. Various DO I files, in particular, rate and financial statement information filed 
with DO I.

3. Market conduct examination reports prepared by DO I personnel.

4. Annual reports issued by DO I.

5. Fa ll. 1993 Journal of Insurance Regulation published by the National 
Association o f  Insurance Commissioners.

6. The Regulatory Economics of Title Insurance by Nelson R. Lipshutz. 1994.

7. Materials provided by and discussions with Iowa Financing Autnority. Title 
Guaranty D ivision personnel.

8. Tonens in the United States A Legal and Economic History and Analysis of 

Amencan Land'Registration Systems by B lair C. Shick and Irving I I  IMotkin. 
1978.

9. Materials provided by and discussions with Massachusetts Land Court personnel.

10. Materials provided by and discussions with personnel o f  other states regarding 
their regulation o f  title insurance.

Wc also conducted interviews with personnel o f  DO I and the Department o f  Law
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O R G A N I Z A I L Q ^ A M l i l ^ C l I Q N

Die Division o f  Insurance (D O I) is within the Department o f  Commerce and Economic 
Development. 'Hie director o f  the division is responsible for the enforcement o f  the provisions 
contained within Alaska Statutes Title 21.

According to D O I’ s annual report fo r FY  95, the division contains seven sections: actuarial, 
administrative, consumer services, financial examination, law and enforcement, licensing, and 
market surveillance. This report obtained information largely from four sections: actuaiial. 
administrative, financial examination, and market surveillance.

Actuarial .Section

The primary responsibility o f  this section involves monitoring rates charged by insurers to 
ensure that they are not inadequate, excessive, or unfairly discriminator)'. This section reviews 
companies' proposed rate changes before they are implemented. This function has historically 
been performed by the market surveillance section personnel.

Adminisiraiivg-S gciion

This section provides support services to the division.

Financial Examination Section

This section performs desk reviews o f  financial statements filed with the division. In addition, 
they perform financial examinations o f  the insurers domiciled in A laska. This section is 
responsible for determining the financial condition o f  insurance companies.

Market Surveillance Section

This section's primary duty is to monitor policy forms established by insurers. This section is 
also responsible fo r establishing, monitoring, and enforcing standards o f  conduct for the 
insurance industry. H istorically, personnel from this section have performed reviews o f  
insurance companies’ proposed rate changes to ensure that the rates are not inadequate, 
excessive, or unfairly discrim inator)’.
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The Division o f  Insurance (D O I) is responsible fo r regulating the title insurance industry in 
Alaska. Alaska Statute 21 .66 .360 provides that the purpose o f  title insurance rate regulation 

. .  is to p r o m o t e  the p u b l i c  welfare b y  r egulating title i n s u r a n c e  rates s o  that they a r c  not  

excessive, inadequate, o r  unfairly discriminatory.  . . . ”  Establishing appropriate criteria for 
regulating insurance rates requires balancing two areas o f  competing interest. DO I needs to 
ensure that coverage is available to the consumer by regulating rates that are not excessive. At 
the same time they need to ensure that the guarantee provided by the insurance company has a 
solvent financial base. That is, to ensure that adequate premiums are established through 
regulation so current and future policy losses can be met.

Title insurance o ffe rs protection for policy losses resulting from various types o f  defects (as set 
out in the policy) which may exist in the title to a specific parcel o f  real property. In most types 
o f  insurance, the risk being insured is based upon the uncertainty o f  the future. Title insurance, 
however, insures against unknown past events that may have clouded the ownership and/or 
lender interests on a parcel o f  real property. Title insurers attempt to identify these risks and 
eliminate them from  coverage. As a result, policy losses in title insurance should be less than in 
other insurance lines.

State law requires that a reasonable search and examination o f  the title o f  real property be 
conducted and that a determination o f  its insurability must be made before a policy o f  title 
insurance can be written. The primary source o f  information used by an insurer or its agent1 in 
preparation o f  a policy in Alaska is the title plant. Companies arc required to own and maintain 
a title plant consisting o f  adequate maps and indexed records showing all items o f  record 
affecting land within the recording district in which they are located. In Alaska, title plant 
records must include information for at least 25 years immediately preceding the date on which 
the title insurance policy is written.

The premium charge fo r a title insurance policy is generally a one time charge. The premium 
paid is mainly a fee fo r the expense o f  searching and analyzing recorded information so that a 
“ chain o f  title" on a property can be completed. I Iowevcr. as a general rule, claims may be 
incurred against the policy at any time up to. and when, a new title insurance policy is written 
on the property.

State statutes require title insurance companies to tile their rate schedules with DO I. Alaska 
Statute 21 .66 .410 provides that DO I may prescribe, by regulation, guidelines and data to be 
reported by all title insurance companies. Effective December 1994. 3 AAC 31.230 provided 
that a rate filing must include both national and Alaska-specific expense information, i f  
available, and any other information requested to support the rate filing. This regulation applies 
to all types o f  insurance lines in Alaska. However, according to DOI personnel, national 
expense information is not relevant to title insurance. Agents may not charge a rate for title

' In this re ran , the use o f the word agent is used interchangeably with title insurance limited producers
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insurance except in accordance with the ra'cs that arc in effect for the title insurance company 
they represent. For additional information regarding DOPs rate review procedures, see 
Auditor’ s Comments, Item Number 3.

Agents p lay a significant role in the title insurance industry. Alaska Statute 21 .6 6 .480 (8 ) 
defines a title insurance limited producer as

... a  p e r s o n ,  firm, a s s o c i a t i o n ... o r  other legal entity a u t h o r i z e d  in writing b y  a  

title i n s u r a n c e  c o m p a n y  to solicit title insurance, collect p r e m i u m s ,  d e t e r m i n e  

insurability in a c c o r d a n c e  with the u n d e r w r i t i n g  rules a n d  s t a n d a r d s  p r e s c r i b e d  

b y  the title i n s u r a n c e  c o m p a n y  that O k  licensee represents, a n d  issue policies in 

its b e h a l f . . . the t e r m  “title i n s u r a n c e  limited p r o d u c e r "  d o e s  n o t  include 

officers a n d  salaried e m p l o y e e s  o f  a  title i n s u r a n c e  c o m p a n y .

Commissions paid to o r retained by title insurance agents are more than a marketing expense o r 
sales commission o f  the title insurance company. They are a subcontracting fee that 
compensates the agent, not merely for marketing, but also for underwriting and policy 
production. As a result, commissions are a significant cost o f  doing business. DO I personnel 
indicate that agents retain 88%  to 90%  o f  premiums written in Alaska although these 
percentages have not been audited or verified. The industry average appears to be 80% .‘

Sixteen title insurance agencies maintain 28 offices in the State. They are affiliated with four 
title insurance companies.

: Source *• The Regulatory EconttmKi o f Title Insurance b\ N’elvon R L ip thuu . 1994
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'Hie D ivision o f  Insurance (D O I) has not established a comprehensive methodology by which 
rates are reviewed to ensure that rates arc not excessive o r inadcquute**!n the last ten years. no# 
documented evidence exists that DO I has been analyzing rates tiled by insurers in terms 09 

industry rates o f  rctumKsce Recommendation No. 1).

D O I has not been receiving or analyzing underlying cost data from title insurance agents in 
Alaska. Since agency commissions represent the most significant cost fo r title insurance 
underwriters, DO I needs to develop regulatory procedures for reviewing agency operations in / 
A laska i f  it expects to attain its legal mandate o f  protecting the consumer/see Recommendation 
No.

DO I has sporadically performed limited market conduct examinations o f  title insurance 
agencies to ensure that rates filed with the State by the insurer arc being appropriately charged 
the consumer. These examinations have noted areas o f  noncompliance and in some cases, 
recommendations that re-examinations be performed within one year. N o fo llow -up reviews 
have been performed within that time frame and some reviews liave yet to be performed (pee 
Recommendation No. 3).

A laska Statutes require title insurance companies to establish guaranty and reserve funds while 
doing business in Alaska for the protection o f  A laska policyholders. DO I has expressed 
confusion regarding the interpretation o f the statutory requirements concerning title insurance, 
deposit^ (see Recommendation No. 4 ).

The traditional title insurance system that is based upon prior research and examination is the 
most prevalent method found in die United States. However, there are other alternatives to the 
generally accepted system. Two that we reviewed were the Torrens System and the Iowa 
System. Specifica lly , we looked at the attributes o f  the Torrens land-registration system and the 
Iowa title guaranty program. A  summary o f  information pertaining to the Massachusetts 
Torrens system is in Appendix A. An overview o f  the Iowa program is in Auditor’ s Comments. 
Item Number 4.

It is the consensus o f  many in the title insurance industry that the original registration process 
o f  the Torrens System is expensive and time-consuming. Conversely, the greatest strength o f  
the system is that it provides an undisputed right to the property by the registered owner.

The State o f  Iowa docs not a llow  title insurance companies o r agents to solicit the sale o f  title 
insurance in Iowa/ A title guaranty certificate may be issued after a private attorney examines a 
certified abstract prepared by a private abstracter. The responsibility fo r this program rests with 
the Iowa Finance Authority (a public instrumentality o f  the State o f  Iowa). T itle Guaranty 
D ivision. Estimated costs to consumers fo r abstract preparation and attorney title examination 
fees were not available. As a result, the cost-cfTcctivcncss o f  the program was not determinable.
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A U D IT O R 'S  C O M M E N T S

1. What is the amount of funds paid out in title insurance claims per year compared to v
premiums received?

Title insurers arc required by statute to file annual financial statements with the Division o f  
Insurance (D O I). This annual statement information is reported on forms approved by the 
National Association o f  Insurance Commissioners. The premium income and loss 
information fo r each title insurance company admitted to do business in A laska is 
incorporated by DO I into its annual report to the A laska Legislature and the Department o f  
Commerce and Economic Development commissioner. Selected annual statement 
information fo r Calcndai Year 1994 and i 993 is on the next page.

The fo llow ing chart juxtaposes the percentage o f  policy losses, commissions, and net 
premiums (subtracting the previous two items) to total premiums written. The chart is based 
upon information provided in the DO I annual reports. Calendar Year 1987 through 1994, for 
title business in A laska. For purposes o f  this analysis we have used 80%  o f  premiums written 
as the commission percentage. Since agency commissions are the largest single item o f  
expense incurred by title insurance companies, we feel without including ail estimated 
agency commission expense, the requested information would be misleading.

As -'an be seen at right, 
policy losses paid in the las? 
five years range from 4% toi 
7%4 of tonl title business* 
written in those years? 
Premium revenues/ after 
considering losses and 
agency commissions and 
before operating expenses./ 
approximated 13% to 16%/ 
of total premiums written/ 
tor the last five years./ 
Investment income is not 
included on this chart since 
it is not available on a state- 
by-statc basis.

Source -- 77k  Regulatory Economics o f  Title Insurance by Nelson R. Lipthutz. IW 4  DOI personnel indicate that, 

based upon their tnqutnes of two companies, the commission rate is 88*»to 90* •

1 The two larpest companies, doing *>7% of the title business in Alaska, paid :cto to 3 5*» in policy losses when 

compared to their premiums in the Iasi five scan
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1994 and 1993 Title Business in Alaska

1994 T itle Insurance Business in the State o f Alaska

A laska  Direct A la s k a  Direct
Folicy Lossc(kN 
Paid as a %  oft

Company Premiums Policy loesses Premiums
Written Paid* Written6/ '

Chicago Title Insurance Co. S 0 S 206.519 •  *

Commonwealth Land Title Insurance Co 452.75?. 12.000 2 .65%

Fidelity National Title Insurance Co. 0 0 n/a

First American Titic Insurance Co. 9.041.398 247.670 2 .74%

Land Title Insurance Co.* 7,718 20.041 259 .67%

Lawyers Title Insurance Corp. 0 26.000 -

Nations Title Insurance Co. (admitted 1/95) 0 0 n/a

O ld Republic National Title Insurance Co. 170.419 -4.590 -2.69%

Security Union Title Insurance Co 0 -14.275 -

Stewart Title Guaranty Co. 9.920.199 66.784 .6 7 %

Ticor Title Insurance Co. 0 140.643 -

Transamenca Title Insurance Co. 0 3.204 -

TotaLs S19.592.486 $703,996 « 9 W -

1993 Title Insurance Business in the State of Alaska

Company
Alaska Direct 

Premiums 
Written

Alaska Direct 
Policy Losses 

Paid

Policy Losses' 
’ aid ns a %  o f ' 

Premiums 
Written

Chicago Title Insurance Co, S 0 S 857.822 -

Commonwealth Land Title Insurance Co. 426.235 249.874 58 .62%

Fidelity National Title Insurance Co 0 0 n/a

First American Title Insurance Co. 10.299.476 77.30* .7 5 %

I .and Title Insurance Co 301.179 -50.584 -16.80%

Lawyers Title Insurance Corp 0 47.922 *

Nations Title Insurance Co. (admitted 1/95) n/a n/a n/a

Old Republic National Title Insurance Co. 48.368 8.002 16.54%

Security Union Title Insurance Co 0 60.903 -

Stcvvan Title Guaranty Co. 11.738.874 86.148 .7 3 %

Ticor Title Insurance Co 0 24,977 -

Transamenca Title Insurance Co 0 66.145 -

TotaLs S22.814.132 51.428,510 J

Source D n t u o f l o f  I ruu fvK e  
A m ount! p r rv t ra td  arc o n  a  t a t h  h t m

'  As noted previousls. the premium charge for a title insurance policy is generally a one time charge However, as a 

general rule, losses may be incurred against the policy at any time up to when a new title insurance policy is wuncn 

on the property Policy losses paid may be negative due to salvage values greater than policy losses paid.

* Some o f the percentage relationships in this column arc meaningless since some insurance companies arc no 

longer active in the State but still responsible for losses on policies previously written

’ In late 1994. this company decided to cease doing business in Alaska due prim arily to the remote location of the 

market place
'  In m id '1994. this company decided to cease doing business in Alaska
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2. What are the cost* o f  maintaining title plants compared to premiums received and the' 
I'oiMbiliiy f i  muii.tainlng multiple title plants given Alaska’ s population? '

Title P l a n t  C o s t s

H ie cost o f  maintaining title plants in Alaska is not known by D O I. Early in October 1995. 
DO I requested agencies to provide income and expense information on their title insurance 
operations for the previous five years. As o f  mid-Dcccmbcr. six o f  sixteen agencies have 
complied with the request. Certain title agencies iiavc refused to submit information because , 
they claim state statutes require on ly dial insurance companies are required to justify the rales „  
established. They believe the information requested goes beyond the financial information 
required by AS 21 .66 .280. Since AS 21 .66 .280 (b )(3 ) addresses agency solvency standards, 
agents arc o f  the opinion financial statement information regarding solvency is the on ly 
information they arc required to furnish under the law. DOI has contacted the Department o f  
Law (DO I.aw ) for advice regarding these arguments ( see Recommendation No. 2).

Multiple Title Pl a n t s

Alaska Statute 21 .66 .200 requires insurance companies or their agents to maintain comparable 
title plants in each recording district in which they maintain an office. In an article written by 
DO I's  chief o f  market surveillance in the Fall 1993 Journal of Insurance Regulation, it was 
recognized that a ". . . s y s t e m i c  criticism o f  requiring a  title p l a n t  is that the proliferation o f  

title plants is expensive, duplicative, inefficient a n d  acts a s  a  harrier to the entry o f  n e w  

entities." Alaska Statute 21 .66 .240 allows title insurance companies to enter into agreements to 
participate in the use, ownership, management, and control o f  a title plant to service the needs 
o f  the companies. This is subject to the director's approval as provided for in AS 21.66 .210 
which allows for jo in t title plants where two o r more agents, title insurance companies, o r a 
combination o f  the two may own and operate a single title plant. According to DO I personnel, 
there is one jo in t title plant in Alaska w hich is operated in the Anchorage area. From a practical 
point o f  view, competing agencies max not desire to share in the creation, ownership, and 
management o f  this valuable asset

3. What arc the rate setting procedures followed by DO I? How frequently arc rate filings 
audited, and have the audits resulted in reductions o f  rates? Arc negotiated rates 
prohibited hv statute o r DO I policies?

R a l e  Setting a n d  R e v i e w  P r o c e d u r e s

Insurance companies arc responsible for filing their rates with IX )I . IX ) I does not “ set" title 
insurance rates. DO I is responsible for rex tewing rate filings, as necessary, to carry out its 
mandate under AS 21 .66 .360 to ensure that rates are not excessive, inadequate, o r unfairly 
discriminatory. According to the statutes, a rate filing becomes effective 30 days alter it is filed 
xvith DO I. DO I may extend this time pcnod in order to complete its review o f  the filing. I f  a 
rate filing is not disapproved by DO I. it is deemed approved
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DO I has not established procedures or a methodology to effectively and comprehensively 
review insurance rate filings. Based upon a review o f  selected rate files, documentation exists 
that indicates D O I has performed limited reviews o f  the content o f  rate filing^ evidenced by 
questions directed to the rate filers. However, in those files reviewed, information submitted by 
insurance companies was not sufficient to enable DOI to determine i f  rates were excessive o r 
adequate (sec Recommendation No. 1).

R a t e  C h a n g e s

According to DO I personnel, prior to 1989, the last basic rate schedule'* change took place in 
the late 1960s. In 1989, the hasic rate upon which different policy charges arc calculated, was 
increased S50 fo r the first S I00 .000 o f  coverage. At that time DO I indicated that the basic rate 
would be subject to review once the revised general schedule was in place fo r a period o f  time. 
Based upon a review o f  its files, specific support o f  the basic rate has yet to be subjected to 
analysis by DO I.

In 1992. DO I issued regulatory order number 92*14 which disallowed a number o f  rate 
discounts which were in existence at the time. According to the order, effective January 1993. 
many rate discounts filed were unsupported and in some cases did not reflect the insurers' 
financial risk. Among the discounts disallowed by DO I were a builders and/or subdivides rate, 
a government contracts rate, a lenders reorganization rate, an employee rate, and a refinance 
rate. A ll were identified as unsupported and many were deemed by DO I as unfairly 
discriminatory.

In 1995, DO I disapproved a rate filing which requested an increase in the basic title insurance 
rate. In January 1995. DO I noted that they were beginning to look into the development o f

a  u a}' t o  m e a s u r e  t h e  l o s s  a n d  e x p e n s e  c o s t s  t h a t  t h e  t i t l e  i n s u r a n c e  p r e m i u m  
i s  i n t e n d e d  t o  c o v e r ,  a n d  t o  d e s i g n  a  m e t h o d  f o r  c o l l e c t i o n  o f  t h e  d a t a  n e c e s s a r y '  
t o  e v a l u a t e  t h e  a p p r o p r i a t e n e s s  o f  t h e  t i t l e  i n s u r a n c e  r a t e s  a n d  a n y  r e q u e s t e d  

d i s c o u n t s

DO I has taken the first step to accomplish this objective by requesting agency financial 
information. However, it lias not established regulatory criteria or procedures by which to 
evaluate information requested (see Recommendation No. 2).

S e g o n a t e d  R a t e s

According to AS 21 .66 .370 . insurance companies and agents must charge the rates dial arc in 
cITcci fo r each insurance company. Therefore, companies and agents arc not allowed to 
negotiate a rate w ith a consumer. I f  an agent o r company determines that the risk fo r a policy 
being contemplated is not contained within the insurer's rate schedule, the insurance company 
may file a rate fo r that risk with DO I fo r its approval

' The ha*ic nuc uhedu lc  identifier premium increment* chargeable lor given dollar value* o f mwrancc coverage 

being provided Additional charge* can appK
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4. What is the cost-cfTcctivencss o f  the alternative system used by Iowa for developing 
marketable title to real property?

The State o f  Iowa docs not allow  title insurance companies o r agents to solicit the sale o f  title 
insurance in Iowa. Instead, they have an alternative system to protect real property titles. 
According to the 1994 Annual Report on the Iowa Financing Authority ( IF A )10

T h e  Title G u a r a n t y  P r o g r a m  offers g u a r a n t y  certificates prot e c t i n g  real p r o p e r t y  

titles. T h e  p r o g r a m  is self-supported, f u n d e d  t h r o u g h  p r e m i u m s  c h a r g e d  f o r  the 

certi ficates. T h e  m a j o r  p u r p o s e s  o f  the Title G u a r a n t y  D i v i s i o n  a r c  to facilitate 

m o r t g a g e  l e n d e r  participation in the secondary' m a r k e t  a n d  to a d d  to the 

integrity o f  the l a n d  transfer system. T h e  Division is r e s ponsible f o r  m a k i n g  a n d  

issuing real p r o p e r t y  title g u aranties in a  f o r m  a c c e p t a b l e  to the national 

secondary' market.

A title guaranty certificate may be issued after a private attorney's title examination o f  a 
certified abstract11 prepared by a private abstracter participating in the Title Guaranty Program. 
Abstracters arc required to abstract titles to property in accordance with Iowa Land Title 
Association abstracting standards. The attorney participating in the program examines the 
abstract in accordance with the established Iowa title standards and w ill render a professional 
opinion concerning the title .1' Some participating attorneys also issue certificates. Title 
guaranty owners’ and lenders’ certificates are available. The forms used are based on 1970 
American Land Title Association forms and provide identical coverage according to die 
division. These supplement the abstract-attomey title opinion system in Iowa.

According to the IFA audited financial 
statements, a title guaranty is an 
obligation o f  the division and claims 
arc payable out o f  the Title Guaranty 
Division Program Fund. This fund 
accounts fo r the administrative costs o f  
the division, proceeds from title 
guaranty fees, interest on real estate 
trust accounts, and payments for 
claims made against the title
guaranties. Moneys in this fund, after 
providing fo r adequate reserves and 
operating expenses, arc transferred to the Housing Assistance Program Funds to provide 
limincial assistance fo r development o f  housing for low and modcratc-incomc families. General

l: The above information t» based upon material* provided b> the IFA. Title Guaranty Division (Division! IFA tv a 

public instrumentality of the Stale of Iowa Chapter 16 of the Code of Iowa auihonrc* the div mon 
An abstract tv a vummarv of the public reeordt relating to the ownership of a parcel of real eitate 

’*' The opinion mdodev a condutton av to who own* the land, the defect* tn or charge* agamtt that ownership, and 

the requirement* to mike a good record title
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T itle  G ua ran ty  Division Facts

ITcmmm receipts for FY 94: S2.9 million 
Coverage amounts for FY 94: S2 6 billion 

Number o f policies issued for FY 94: 
Approximately 36.000 

Title Guaranty basic rate: SI per SI.000 o f coverage for first 
S250.000

(this does not include the cost o f  abstract and title examination 
prepared by independent abstracters and attorneys) 

Reserves: SI million plus 15% of premiums 
Claim Rale: Negligible 

Participants Approximately 1.700 anomcys, 200 abstractors 
and 650 lenders



and administrative expenses o f  the Title Guaranty Division Program Fund were approximately
5750.000 according to the IFA  audited financial statements fo r the year ended June 30, 1994. In 
the same year approximately 5450 .000 for claims were set aside.

Hie division purchases reinsurance coverage fo r title guaranty loss exposure in excess o f
5100.000 per property.

According to the Title Guaranty D ivision Lender Manual

. . . title i n s u r a n c e  c o m p a n i e s  o r  a g e n t s  f o r  title i n s u r a n c e  c o m p a n i e s  m a y  not  

solicit the sale o f  title i n s u r a n c e  in Iowa. H o w e v e r ,  a c c o r d i n g  to a n  Attorney 

G e n e r a l ' s  opinion, m o r t g a g e  lenders m a y ' g o  outside the stale a n d  p u r c h a s e  title 

insurance.

Despite the prohibition against selling title insurance in Iowa, title insurance is still purchased. 
According to division personnel this could be due to the lender on the property being associated 
with a title insurance company, lenders who are not aware o f  the program, cities on the state’ s 
borders being influenced by the neighboring state’ s title insurance requirements, and a lack o f  
enforcement o f  the prohibition. According to the May 1995 Title Guaranty Division News 

circular, a bill was introduced in the legislature to legalize the sale o f  title insurance. According 
to the director the title insun. i:cc bill was not voted out o f  committee.

According to a 1989 IFA Title Guaranty Division document, certain critics claim the system is 
not as cost-cffcctivc as that o f  private title insurance when the costs o f  the abstract, attorney’s 
title opinion, and the title guaranty premium arc considered. The division director disagrees 
that the system is not cost-cftcciivc and also notes that it is rare fo r anyone in Iowa to he 
damaged because o f  a defective title.

Due to the unavailability o f  attorney and abstracter fees associated with the Iowa program and 
the variability between state operations and laws, it is not possible to determine thccost- 
cffcctivcncss o f  the Iowa program.
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F IN DING S. aEN D AT10N S

The director o f  the Division o f  insurance (P O P  should develop procedures, criteria and an 
acceptable methodology to assess whether title insurance rates filed by underwriters are 
excessive or inadequate. The methodology. .sliQHld_includc the rate o f  return concept lo r 
insurance companies. 13

Alaska Statute 21.66 .360 establishes the purpose o f  title insurance rate regulation

. . . is to p r o m o t e  the p u b l i c  we l f a r e  b y  regulating title i n s u r a n c e  rates s o  that 

t h e y  a r e  n o t  excessive, inadequate, o r  unfairly discriminatory . . . .  N o t h i n g  in this 

c h a p t e r  is i n t e n d e d  to prohibit o r  d i s c o u r a g e  uniformity in title i n s u r a n c e  rates, 

rating systems, a n d  rating p l a n s  a n d  practices.

DOI is responsible for reviewing title insurance company rate filings for compliance with the 
provisions o f  AS 21.66. Assessing insurance rates requires balancing two competing interests. 
The first is the need to provide coverage available to the consumer (rates that are not 
excessive). The second is the need to ensure that the guarantee provided by the insurance 
company has a solvent financial base (rates that arc adequate).

In the last ten years no documented evidence exists that rates have been analyzed in terms cd 
rates o f  return fo r title insurance companie34As a general rule title insurance companies do not 
report their costs on a statc-by-state basis. DO I receives annual statements from insurance 
companies that contain a variety o f  information including revenues, expenditures, and balance 
sheet information. The only state-specific information, however, is title premium income, other 
operating income, and policy losses fo r business written in each state. The key to obtaining an 
accurate picture o f  the costs that support a title insurance rate structure is a thorough analysis o f  
the expenses that are incurred in that state. Without adequate cost information, resultant profits 
and rates o f  return for the Slate o f  Alaska cannot be ascertained.

Based upon a review o f  selected rate files, documentation exists that indicates DO I has 
performed limited reviews o f  certain aspects o f  rate filings evidenced by questions directed to 
the rate filers. Additionally, DO I issued a regulatory order in 1992 indicating that many rate 
discounts filed were unsupported and in some cases did not reflect the insurers’ financial risk. 
However, the files do not identify the specific costs that support rate structures o r any 
methodology that would indicate DO I is assessing the rates o f  return o f  title insurance 
companies. DO I personnel believe that statutory revisions would be necessary in order to 
implement a rate o f  return methodology.

R ecom m endation & o U  f

"  the  rale o f return Mhc ratio of profit* to investment*) u  universally rccogm/cd a* the only meaningful way to 

measure the adequacy o l an industry '* profit margins In the insurance industry, profit it made up o f underwriting 

profit as w e ll a* profit trom investment of equity and reserve fund*

- 15 -
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Without a thorough analysis o f  the basic rate schedule, DOI is unable to assess rate structures 
fo r compliance with its legislative mandates. Furthermore, without the essential basic rate
information, the value o f  incremental reviews, such as those performed in 1992. w ill always be
questionable.

R g c p m m c n d a t iu i iK u .2  .

t  In conjunction with .the, rate setting methodology recommended above, the d ircctor_oLDQ l
• should adopt procedures to regulate accncv commissiQn_charges as_part ofLthc rate approval

process. The review mechanism should includc.an analysis o f  financial data on the operating 
%  costs and profits o f  agents in addition to developing solvency standards fo r agents as envisioned 

ig AS 2 1 .66 .280 (b )(3 ).

D O I has not been receiving underlying cost data for title aoencies.»As a result, it has not
analyzed those costs and their relationship to the rates being filed by the insurance companies 
affiliated with those agencies. As noted in the background information, agents fu lfi ll a 
significant role in title insurance and their commissions exceed 80%  o f  the title insurance 
premium. As a result the most significant operating expense incurred by title insurance, 
companies is not being reviewed o r regulated by DO I..

The absence o f  information regarding the percentage o f  agent commissions paid by an 
insurance company makes it impossible to assess whether rates are excessive o r inadequate. As 
noted in Lipshutz's book The Regulatory Economics of Title Insurance, the absence o f  
information causes the follow ing dilemma

F r o m  a  c o n s u m e r  w e l f a r e  p e r s p e c t i v e ,  i t  i s  d i f f i c u l t  f o r  t h e  r e g u l a t o r  t o  a s s e s s  
t h e  r e a s o n a b i l i t y  o f  t h e  o v e r a l l  p r i c e  l e v e l .  F r o m  a  s o l v e n c y  p e r s p e c t i v e ,  i t  i s  
d i f f i c u l t  f o r  t h e  r e g u l a t o r  t o  e n s u r e  t h a t  r a t e  r e l i e f  g r a n t e d  i n  t h e  h o p e  o f  
b o l s t e r i n g  i n s u r e r  s o l v e n c y  w i l l  n o t  b e  o f f s e t  b y  a n  i n c r e a s e  i n  t h e  a g e n n '  
c o m m i s s i o n  r a t e .  F r o m  a n  i n s u r a n c e  a v a i l a b i l i t y  p e r s p e c t i v e ,  i t  i s  d i f f i c u l t  f o r  t h e  
r e g u l a t o r  t o  e n s u r e  t h a t  t h e  v i a b i l i t y  o f  t h e  a g e n c y  s e c t o r  i s  n o t  t h r e a t e n e d  b y  t h e  
c o m m i s s i o n  s t r u c t u r e  p r e v a i l i n g  a t  c u r r e n t  r a t e  l e v e l s .

Rules should be reflective o f  underlying costs and premium revenues should be distributed to 
insurance companies and their agents based upon their respective costs and assumed risks and 
not on an arbitrary contractual percentage such as is now the case.

9

In October 1995 DO I requested agencies to provide income and expense information for the 
previous five years. Information was requested for agents’ escrow and title operations. The 
deadline fo r this information was orig ina lly November 1995 and later extended to December 
15. 1995. As o f  mid-December six o f  sixteen agencies complied with the request. Some title 
ugcncics have refused to present information requested by DO I because they argue the statutes 
require insurance companies to justify the insurance rates, not the agents. They also assert that 
requested financial information goes beyond D O I’s statutory authority to request such

A L A S K A  J T A U .  U C U I A T V K I
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information and they also have concerns regarding confidentiality o f  the information being 
requested. DO I has contacted the Department o f  Law (DO Law ) for advice regarding these 
arguments.

DOLaw  has not yet made a determination regarding D O I’ s statutory authority underlying its 
request for cost information from title agencies. DOLaw has consistently taken the position that 
confidential commercial documents may be protected from disclosure to the extent that the 
information is sensitive o r proprietary, the release o f  which would cause appreciable economic 
o r competitive harm to a particular business. DOLaw observes, however, that this right o f  
privacy is not absolute and should be balanced against the public interest that would be served 
by its disclosure.

Current statutes provide that title agents are to maintain books and records pertaining to the 
business o f  title insurance such that DO I may determine whether the agency has complied with 
the provisions o f  AS 21.66. For those agents engaged in the business o f  escrow, AS 21.66 .280 
provides that a title agent is to “ . . .  c o m p l y  w i t h  tlw s t a n d a r d s  o f  s o l v e n c y ' 1 that the director 

requires; a n d  . . . s u b m i t  financial s t a t e m e n t s  that the director requires." Alaska Statute 
21 .66 .290 requires that a title agent “ . . .  reply in writing p r o m p t l y  . . .  to a n  inquiry o f  the 

director relating to the licensee s  acts a s  a  title i n s u r a n c e  limited p r o d u c e r .  ”

* DO I should continue its efforts o f  requiring agents to submit essential financial information and 
establish criteria and procedures with which to review this data. Additionally, standards o f  
solvency should be incorporated within established review procedures fo r those agents involved 
in the business o f  escrow. I f  it is determined necessary’, we recommend that DO I seek statutory 
revisions to accomplish its legislative mandate.

Recommendation iNu. 3 •

The director o f D P I should provide fo r the periodic examination o l title insurance aeencv 
activ ities for, compliance with statutory and regulatory laws;

Market conduct examinations o f  title insurance agencies have not been performed within the 
time schedule established by DO I. Market conduct examinations o f  certain title insurance 
agencies were performed by DO I personnel in 1991 and 1993. Among other things, these 
examinations ensured that premiums and/or charges filed by the undti..Titer with DO I were 
appropriately charged. In addition, these examinations tested to determine i f  all persons 
involved in a file were properly licensed. Areas o f  noncompliance were noted in various 
examinations. A number o f  reports generated from these examinations contained 
recommendations that re-examinations be performed within one year to determine compliance 
with the recommendations contained within the reports.

"  1)01 has not established standard* of solvents although AS 21 t>o 28u allows them to do so

•  17*
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No market conduct examinations o f  title insurance agencies have been conducted by DO I since 
1993. For some agencies their last examinations were performed by DO I in 1991. In addition, 
market conduct examinations performed since 1989 have been limited to the Anchorage and 
Fairbanks areas. Lack o f  timely follow -up by DO I has resulted in allowing certain title 
insurance agencies, known to have been in noncompliancc, to continue operating without 
verifying that D O I ’ s recommendations have been implemented.

We recommend the director o f  DO I implement a statewide market conduct examination plan 
that would encourage compliance with state law. The plan should include timely follow-up 
reviews for those agents found not complying with state law or D O I ’ s directives.

Recommendation N o. 4 ,

The director o f  D P I should request and implement D Q L a v fc . 
deposit provisions in AS 21.66 .020 . *

For the protection and security o f  Alaska policyholders, title insurance companies are required 
by AS 21 .66 .020 (deposits in guaranty fund) to deposit with the director 10% o f  premiums 
covering Alaska properties received during the previous year. These deposits are required 
“ . . .  until the a c c u m u l a t e d  deposits, a d d e d  to the s u m s  originally d e p o s i t e d  w i t h  the director a s  

p r o v i d e d  in this chapter, total 575 0 . 0 0 0 . . . "

In addition. AS 21 .66 .010 (b ) requires that, prior to issuing title insurance policies in Alaska, a 
title insurance company shall have on deposit with the DO I director o r insurance commissioner 
o f  the stale o f  its domicile, the amount1' required by AS 21 .09 .090 . That amount is to be 
increased by the sum o f  S50.000 for each state (other than the state o f  dom icile) in which it 
conducts business less amounts deposited in those other states for the security o f  their 
policyholders. A laska Statute 21 .66 .010(b ) further states that when

. .  the a g g r e g a t e  o f  a m o u n t s  d e p o s i t e d  in this o r  o t h e r  s t a t e s . . .  h a s  r e a c h e d  the 

s u m  o f  S 7 5 0 , 0 0 0  n o  f u r t h e r  deposit is r e q u i r e d  o f  the title i n s u r a n c e  c o m p a n y  a s  

a  condition o f  e n g a g i n g  in the business o f  title i n s u r a n c e  in this state.

DOI personnel have expressed confusion regarding these two provisions and whether they are 
interrelated o r not. I f  they arc. it may mean that the guaranty fund provisions may be satisfied 
by deposits held in other slates. I f  the provisions arc not related, and S750.000 is required to be 
deposited with the director, regardless o f  funds deposited with other states, then additional 
deposits may be required o f  the insurance companies. A t least in one instance, an insurance 
company’ s deposits in other states were deemed sufficient by DO I to meet the statutes' deposit 
requirements. According to DO I personnel, the remaining insurance companies currently have 
on deposit amounts ranging from S I00.000 to S I75 .000 in custodial accounts.

11 Foreign or alien insurers are required under AS 21 0 1 0V0 to deposit with the State no lest than $300,000 o f cash 

or securities lor the protection o f their Alaska polics holders However. DO I can accept evidence satisfactory to DOI 

that an insurer is maintaining a like amount in trust deposits in other states or in public depositories
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Wc recommend that the director seek clarification from  the Department o f  Law regarding the 
statutory deposit requirements o f  title insurance companies and enforce those requirements 
accordingly to protect insurance consumers who are relying on the solvency o f  insurance 
companies.

A t A S & A  1 7 A T I  U f i U L A T V m
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A PPEN D IX  A 
TO RREN S LAN D -REG ISTRA T IO N  SYSTEM 16

In a Torrens land-registration system, ownership interests in real property are established and 
transferred via a governmental certification and registration process. The system is believed to 
have been modeled after the method used by the British Ships Registry' for recording ownership 
interests in ships. At the end o f  the nineteenth century, several states authorized the use o f  land 
registration. Only a few o f  these systems remain, one o f  whh h is in Massachusetts. The 
Massachusetts system is administered by a land court and boundaries are also registered along 
with the title.

Land can be transferred without going through the registration process. The majority o f  land is 
unregistered. Only about one quarter o f  land has been submitted fo r registration. Generally, it is 
extremely valuable property which goes through the registration system as well as property 
with boundary disputes. For example, a fire destroyed the Cape Cod land records which 
contributed to making that a major area for the use o f  land registration in Massachusetts.

A landowner seeking registration in Massachusetts applies to the land court for a judicial 
decree. This application includes a comprehensive survey o f  the land in question. The petitioner 
also is required to obtain an examination report on the state o f  the record title. TTiis examination 
is performed by private attorneys. The fees for these services are paid by the petitioner directly. 
The land court examiner (employees o f  the court) studies the report o f  the independent 
examiner, reviews the surveyor's plan, and identifies any requirements necessary to support the 
petition for registration. A fter all evidentiary’ requirements are met. an order for decree is 
prepared. Only after all objections are dealt with docs the court decree become final. The 
petitioner pays all court costs.

On petitions fo r registration, a copy o f  the decree and plan o f  the land is sent to the assistant 
recorder for the district where the land is situated. The recorder transcribes the decree in the 
registration book. The recorder then makes an original certificate o f  title, which remains on file, 
and a duplicate certificate which is provided to the owner. On one side o f  the certificate appears 
the owner’ s name and a description o f  the land. On the other side any encumbrances are noted. 
Any change in encumbrances is noted both in the registry and on the owner’ s certificate. Thus, 
the exact state o f  the title is shown at any time by the two sides o f  the certificate.

The initial deposit fo r a registration is S300 plus one-tenth o f  one percent o f  the property’ s 
assessed value. The one-tenth o f  one percent o f  the assessed value goes to an assurance fund. 
This fund is used fo r recovery o f  damages. It is intended fo r losses associated with registered 
property sustained subsequent to initial registration. Potential claimants must exhaust all other

" This information is based upon a review o f Torrens in the United Slates A Legal ami F.conomic Union' and Analysis 
o f American L a n d -Registration Systems by tllair C . Shick and Irving I I  Plotkin. 1978 In addition, documents were 

obtained from, and the system briefly discussed with. Massachusetts’ land court personnel
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legal remedies prior lo resorting to this fund. According to land court personnel, there have 
been only three or four claims since the beginning o f  the system.

According to court personnel, it takes approximately one rea r  to proceed through the original 
registration process and it is an expensive process. Transferring registered property takes 
substantially less time and the cost to transfer registered land is about the same as that for 

unregistered land.

Hie system cures defects except in the ease o f  forgeries and the program is self-supporting, 
according to land court personnel. But, it appears that the decision to acquire title insurance is 
unrelated to the registered status o f  the hind involved. According to hind court personnel, title 
insurance is purchased for registered land since the secondary’ markets do not recognize the 

registration system.

According to Lipshutz the greatest strength o f  a Torrens System is that it provides an 
unchallengeable right to the property by the registered owner. Once registered, any subsequent 
claims must be asserted against the Torrens Funds. As noted above, the strength o f  the system 
is offset by a somewhat expensive and time-consuming process when real property is first

registered.
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M r. R andy S. W e lk e r 
L e g is la tiv e  A u d ito r 
D iv is io n o f L e g is la t iv e  A u d it 
L e g is la t iv e  B udge t and A u d it C om m itte e 
A la s ka S ta te L e g is la tu re  
P.O . Box 113300 
Juneau , A K  99811-3300

D ea r M r. W e lke r:

He: P re lim in a ry  A u d it R epo rt - Agency Response 
Selected T it le  In su ran ce Ra te Issues 
A u d it C o n tro l N um be r 08-4521-96

T h a n k you fo r the o p p o r tu n ity to respond to y o u r re p o rt tra n sm itte d  w ith  yo u r 
correspondence o f F e b ru a ry 8 , 1996. The fo llo w in g  commen ts are in te nd ed to 
o ffe r c la r if ic a tio n s o r exp la n a tio n s w he re we believe th e y are w a rra n te d . T h is 
D e p a rtm e n t and th e D iv is io n o f In su ra n ce (D O I) co n s ta n tly seek ways to im p rove 
approaches to m ee tin g th e s ta tu to ry  cha rge fo r the re g u la tio n o f the t i t le  
in su ra n ce in d u s try .

T h is response addresses those issues re la t in g  to the t i t le  in su rance bus iness in 
A la s ka and th e t i t le  in su rance ra te s in  A la s ka . We have no t responded to the 
re v iew  o f a lte rn a t iv e  system s o f t i t le  assu rance employed by o th e r s ta tes , as those 
a re re p o r t conc lus ions on resea rch reques ted in  a d d itio n to the rev iew  o f the DO I 
re g u la tio n  o f t i t le  insu rance . O u r comm en ts bas ica lly fo llow  the re p o r t in  o rde r o f 
appearance . Bo ld und e r lin e d head ings in  th e response correspond to head ings in 
th e rep o rt. In  add itio n , we have added a sec tion a t the end o f the response to 
d iscuss a lte rn a tiv e s .

Background Information
S ince in su ra n ce is m os t o ften th o u g h t o f in  p ro pe rty /c a sua lty te rm s , i t  is 
im p o r ta n t th a t th e d is tin c t io n s be tw een p ro pe rty /c a sua lty and t i t le  in su rance be 
c le a r and unders tood . A fte r re v iew  o f th e “ B ackg round In fo rm a tio n ” in  th e A u d it 
R epo rt, some su p p lem en ta ry in fo rm a tio n  is needed to c la r ify  the d iffe rence 
between p ro p e rty /c a su a lty and t i t le  insu rance . The fo llow in g tab le m ay be o f 
some ass is tance in  the process:

TITLE P/C
U nderw riting Function 
Expected Losses 
Prem ium  Charge 
Policy Period 
Marketing Strategy

Risk Elim ination 
Low 

One tim e 
No lim it 

Indirect to Consumer

Risk Assumption 
High 

Annually 
Stated 

Direct to Consumer
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In  p ro p e rty /c a su a lty (P /C ) in su ra n ce , th e in s u re r assumes th a t th e re w il l be loss. 
'ITie ra tes re fle c t the h ig h  leve l o f expected losses and are gen e ra lly se t so th a t, on 
average, 60 pe rcen t to 70 pe rcen t o f th e p rem ium  is pa id ou t in  c la im s . T h is 
approach is s u b s ta n tia lly  d r iv e n  by th e needs o f th e consum e r to id e n t ify  r is k , 
ta ke steps to reduce th a t r is k , and bu y in su rance fo r the exposure th a t rem a ins .

In  t i t le  insu rance , an e n t ire ly  d if fe re n t app roach is used. The process is to 
id e n t ify  the r is k  o f loss th ro u g h  a search and e xam in a tio n o f th e pub lic record and 
e lim in a te  id e n tif ie d  loss r is k  from  coverage. T h is is done by p ro v id in g  specific 
excep tions to coverage fo r th e lis te d m a tte r o f record , u su a lly a lie n , encroach­
m en t, covenan t or easement. T h is too is d riv e n by the consum e r’s need to know 
the cond itio n o f t i t le  befo re pu rchase is a c tu a lly  made. The p rem ium  charge fo r a 
t i t le  in su rance po licy is a one tim e charge fo r a gua ra n te e made as o f a specific 
date . The in s u re r w i l l pay i f  an un rep o rte d defect causes fin a n c ia l loss. As noted, 
the expected losses a re ve ry low , since th e purpose o f t i t le  in su ra nce is to 
e lim in a te  know n r is k  o f loss. T he “ r is k  e lim in a t io n ” app roach used in  t it le  
insu rance lo g ic a lly keens th e n um be r o f c la im s re la t iv e ly  few in  num ber. Th is 
a lone genera tes d if f ic u l ty  in  deve lo p ing a cred ib le base o f losses on w h ich to 
develop ra tes.

O n p ag e 5, f i r s t  p a r a g r a p h , s t a r t i n g  o n l in e  5, th e r e  is  a s ta te m e n t t h a t 
re a d s :

D O I  n e e d s  to  e n s u r e  t h a t  c o v e ra g e  is  a v a i la b le  to  th e  c o n s u m e r  by  
r e g u la t in g  r a te s  t h a t  a r e  n o t  e x ce ss iv e .

We agree th a t D O I is m anda ted to re g u la te ra te s so th a t th e y are “ n o t excessive, 
inadequa te , o r u n fa ir ly  d is c r im in a to ry .” W h ile  excess ive ly h ig h ra te s m ay re su lt 
in  in su rance be ing u n a ffo rd a b le fo r some consum ers th a t is a d if fe re n t concern 
th a n lack o f a v a ila b il i ty . Coverage a v a ila b i l i ty  becomes a prob lem on ly when 
ra tes are inadequa te and in s u re rs be lieve th a t w r i t in g  bus iness in  a p a r t ic u la r 
m a rk e t is u n p ro fita b le . T he reason fo r the re q u irem e n t th a t ra tes no t be excessive 
is to avo id un reasonab le p ro fits , n o t to p rom o te a v a ila b il i ty . The re is no s ta tu to ry 
p ro v is io n th a t re q u ire s th e DO I to assu re a v a ila b i l i ty  th o ugh i t  does conside r 
a v a ila b il i ty  in  th e ac tio ns i t  takes .

O n p ag e 5, s e c o n d  p a r a g r a p h , th e  la s t s e n te n c e  s ta te s :

A s  a  r e s u l t ,  p o l ic y  lo s s e s  in  t i t le  in s u r a n c e  s h o u ld  be  le s s  th a n  in  o th e r  
in s u r a n c e  l in e s .

In t i t le  insu rance , th e re shou ld be n o  losses. Losses th a t occur a i *» gene ra lly the 
re s u lt o f e rro r on the p a r t o f the in s u re r o r its  agen t th a t has occu rred d u r in g  th e 
search and e xam in a tio n process. The com pa rison between t i t le  insu rance and 
o th e r fo rm s o f in su ra n ce does n o t re fle c t the fa c t th a t o th e r lin e s o f insu rance 
ope ra te on th e p r in c ip le  o f r is k  a ssum p tio n w h ile  t i t le  opera tes on the p rin c ip le o f 
n s k  e lim in a tio n .

O n puge 5, f o u r t h  p a r a g r a p h , th e  se c o n d  s e n te n c e  s ta te s :

T h e  p r e m iu m  p a i d  is  m a in l y  a  fe e  fo r  th e  e x p e n s e  o f  s e a r c h in g  a n d  
a n a ly z in g  r e c o r d e d  in fo r m a t io n  s o  t h a t  a  'c h a in  o f  t i t l e '  o n  a p r o p e r ty  can  
be c o m p le te d .

* 2 4 -
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Com p le tion o f a "cha in o f t i t le ” is b u t a step in  the process o f sea rch and 
exam ina tion . A m ore im p o r ta n t step in  th e search and e xam in a tio n process is the 
eva lua tio n o f m a tte rs o f reco rd to de te rm ine th e ir v a l id i ty  and th e ir p o te n tia l to 
genera te loss. A nyone can deve lop a "cha in o f t i t le " w ith  a v is i t to the Recorder’s 
office . Id e n t ify in g  item s th a t m ay a ffe c t the p ro pe rty , and d e te rm in in g  w he th e r or 
no t the item s in th a t cha in a re a p o te n tia l source o f loss, is a ve ry d iffe re n t 
process.

O n page 5, la s t p a r a g r a p h , th e  t h i r d , fo u r t h , a n d  f i f t h  s e n te n c e s b e g in n in g  
o n  l in e  3 s ta te :

E ffe c tiv e  D e c e m b e r  1 9 9 4 , 3 A A C  3 1 .2 3 0  p r o v id e d  th a t  a  r a te  f i l i n g  m u s t  
in c lu d e  b o th  n a t io n a l  a n d  A la s k a - s p e c i f ic  e x p e n se  in fo r m a t io n ,  i f  a v a ila b le ,  
a n d  a n y  o th e r  in fo r m a t io n  r e q u e s te d  to  s u p p o r t  th e  r a te  f i l i n g .  T h is  
r e g u la tio n  a p p l ie s  to  a l l  ty p e s  o f  in s u r a n c e  l in e s  in  A la s k a .  H o w e ve r , 
a c c o rd in g  to  D O I  p e r s o n n e l ,  n a t io n a l  e x p e n s e  in fo r m a t io n  is  n o t r e le v a n t  to  
t i t le  in su r a n c e .

W hen 3AAC 31.230 was adop ted , i t  was in tended to p ro v id e a s tru c tu re  fo r a ll 
f ile rs o f ra tes in  A la ska . M o re th a n  95 pe rcen t o f the ra te s file d u r i e r  th is 
s tru c tu re  are p ro p e rty /c a su a lty ra te s sub jec t to AS 21.39 w h ich con ta in s a 
p rov is ion in  AS 21.39 .030(a)(2 ) w h ic h  sta tes :

(a) Rates shall be m ade in accordance with the following provisions:
(1) rates shall not be excessive, inadequate, or unfairly discrim inator)’;
(2) consideration shall be given to past and prospective loss experience 

inside and outside th is  sta te , to the  conflagration und catastrophe hazards, 
to a reasonable m argin for underw riting profit and contingencies, to 
dividends, savings, or unabsorbed prem ium  deposits allowed or retu rned  by 
insurers io their policyholders, members, or subscribers, to past and 
prospective expenses both c o u n try w id e  und those specially applicable to 
this state, and to all other relevant factors inside and outs ide  th is  s ta te;
(emphasis added).

The re is no s im ila r p ro v is io n in  th e s ta tu te s dea lin g w ith  t i t le  ra te s . T it le  ra tes 
are a p a r t ic u la r ly  s ta te spec ific ve n tu re . O f a ll the k in d s o f in su ra n ce regu la ted 
by the va rious sta tes , t i t le  in su ra n ce has the leas t in  common w ith  its  s is te r 
sta tes . A lso note th a t these comm en ts by the a u d ito r co n flic t w ith  those made 
unde r Recommenda tion No. 1 on Page 15, s ta tin g :

T h e  k e y  to  o b ta in in g  a n  a c c u r a te  p ic tu r e  o f  th e  c o s ts  t h a t  s u p p o r t  a  t i t le  
ra te  s tr u c tu r e  is  a  th o r o u g h  a n a ly s i s  o f  th e  e x p e n s e s  t h a t  a r c  in c u r r e d  in  
th a t  s ta te .

We concur w ith  th is  la t te r s ta tem en t.

O n page 6 , la s t p a r a g r a p h , th e  la s t s e n te n c e  s ta te s :

"T h e y  a re  a f f i l ia te d  w i th  fo u r  t i t le  in s u r a n c e  c o m p a n ie s .”

W h ile th is s ta tem en t is tru e , i t  im p lie s th a t the re are fo u r a c tive t i t le  insu re rs ; 
however, on ly tw o a re ac tive . I t  w ou ld be more accu ra te to say th a t the re are ten 
t i t le  in su re rs a dm itte d to w r ite  in  A la ska and th a t o f th e ten ,
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• two rep resen t 96.8 pe rce n t o f th e p rem ium  w r it te n ,
• th ree are in th e process o f w ith d ra w in g  from  the s ta te , and
• five w r ite  no bus iness (o f th e five , th re e we re p re v io u s ly ac tive and 

s ig n ifica n t) .

R e n o r t. C o n c lu s io n s

The conclusions are a lso d iscussed in  m ore d e ta il u nd e r Recommenda tions . To 
avo id unnecessary d u p lic a t io n , o u r response to comm en ts in  th e “Repo rt 
Conc lus ions” section is m ade la te r in  th is  le t te r u n d e r th e a p p ro p ria te sections 
dea lin g w ith  recomm enda tions . T h is inc ludes :

P a ge 7, f i r s t  p a r a g r a p h . P lease see d iscuss ion u nd e r Recomm enda tion No. 1.

P a g e 7, se co n d p a r a g r a p h . p lease see d iscuss ion u n d e r Recommenda tion No. 2.

P a g e 7, t h i r d  p a r a g r a p h . P lease see d iscuss ion u nd e r Recommenda tion No. 3.

P a ge 7, fo u r t h  p a r a g r a p h . P lease see d iscuss ion u n d e r Recommenda tion No. 4.

P a ge 7, f i f t h ,  s ix th , a n d  s e v e n th  p a ra g r a p h s . These pa rag rap hs deal w ith  
resea rch pro jec ts th a t a re in  a d d it io n  to the re v iew  o f th e  DO I re g u la tio n o f t i t le  
insu rance . We have no comm en ts on these item s .

A u d i t o r ’s C om m e n ts

A u d i t o r ’s C o m m e n t o n  L e g is la t iv e  C o n c e rn  #1. Pages 9 and 10.

W h a t is  th e  a m o u n t  o f  f u n d s  p a i d  o u t in  t i t le  in s u r a n c e  c la im s  p e r  y e a r  
c o m p a r e d  to  p r e m i u m s  re c e iv e d ?

The ch a rt appea rin g on page 9 is m is le a d in g as i t  in d ica te s an ina ccu ra te leve l o f 
comm iss ion . T h is has been d iscussed w ith  th e a u d ito r b u t n o t re flec ted in  th is 
rep o rt. The a u d ito r is co rre c t in  sa y in g th a t the in fo rm a tio n  requested in  th is 
concern wou ld be m is le a d in g w ith o u t a re fle c tio n o f a gen t comm iss ion . The cha rt 
uses 80 pe rcen t b u t th a t n um b e r is no t, n o r has i t  been, re a l it y  in  A la ska . 
H is to r ic a lly  th e leve l has been a t 90 percen t. The c u r re n t leve l is 8 8  percent to 
SO percent.

T he to ta l p rem ium  on th e  c h a r t re fle c ts th e t i t le  agen t’s comm iss ion and the t it le  
in s u re r 's losses and sha re o f th e p rem ium . Loss covered by a t i t le  insu rance 
po licy is a lia b i l i t y  o f th e t i t le  in s u re r as a m a tte r o f th e  in su ra n ce con trac t. The 
w e ig h t o f those losses is con s id e rab ly d if fe re n t i f  th e in s u re r is rece iv ing 2 0  
pe rcen t o f the p rem ium  ra th e r th a n  the 1 0 pe rcen t to 1 2  pe rcen t a c tu a lly received 
in  A la ska . We w ish to be c le a r th a t the t i t le  in su ra n ce com pany sha re noted in 
th e ch a rt rep resen ts th e o p e ra tin g  costs o f the in s u re r , re in su ra n ce , t i t le  insu rance 
losses, A ln ska in su ra n ce p rem ium  ta x (1 pe rcen t o f to ta l p rem ium ), federa l taxes, 
and p ro fit .
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We have enclosed a ch a rt w ith  th is response w h ich we be lieve con ta ins a more 
accu ra te rep re se n ta tio n . T h is ch a rt shows the t i t le  in s u re r ’s fix ed costs before 
show ing th e im p a c t o f losses. I t  also adds co lum ns fo r p rem ium  ta x and 
u n d e rw r it in g  p ro f i t o r loss. T h is c h a rt re fle c ts th e t i t le  a ge n t’s comm ission , the 
ope ra tin g expenses o f th e t i t le  in su re r, its A la s ka p rem ium  ta x l ia b i l i ty , pa id 
losses, and u n d e rw r it in g  p ro f it o r loss. Rates used in  A la s ka combine a ll o f these 
components. T h is has genera ted the cond itio n re fe renced in  the quo te by 
M r. L ip s h u tz w h ic h appears on page 16 o f th e re p o r t and sta tes :

F ro m  a  c o n s u m e r  w e lfa r e  p e r sp e c tiv e , i t  is  d i f f i c u l t  fo r  th e  r e g u la to r  to  
a s s e s s  th e  r e a s o n a b i l i ty  o f  th e  o v e ra ll  p r ic e  le v e l. F r o m  a  so lv e n c y  
p e r sp e c tiv e , i t  i s  d i f f i c u l t  fo r  th e  r e g u la to r  to  e n s u r e  t h a t  ra te  r e l ie f  
g r a n te d  in  th e  h o p e  o f  b o ls te r in g  in s u r e r  s o lv e n c y  w i l l  n o t  be o ffs e t b y  a n  
in c re a se  in  th e  a g e n c y  c o m m is s io n  ra te . F r o m  a n  in s u r a n c e  a v a i la b i l i ty  
p e r sp e c tiv e , i t  i s  d i f f i c u l t  fo r  th e  r e g u la to r  to  e n s u r e  t h a t  th e  v ia b i l i ty  o f  
th e  a g e n c y  s e c to r  is  n o t th r e a te n e d  b y  th e  c o m m is s io n  s tr u c tu r e  p r e v a i l in g  
a t  c u r r e n t  r a te  lev e ls .

S ince the com b ined ra te  approach merges th e t i t le  in s u re r ’s costs and the t i t le  
agen t’s comm iss ion as t i t le  insu rance p rem ium , i t  is e x trem e ly d if f ic u lt to dev ise a 
m ethodo logy th a t m eets the s ta tu to ry  s tanda rd s , since th e s ta tu te  addresses th e 
ra tes from  th e v ie w p o in t o f re g u la tio n o f th e in s u re r . T h is is e xh ib ite d by the 
e x is tin g A la s ka co n d it io n in w h ich DO I be lieves th a t th e t i t le  insu rance com pany 
sha re o f the ra te  is inadequa te w h ile  the t i t le  a ge n t’s sha re is excessive. I t  is ou r 
b e lie f th a t a p o r tio n  o f th e t it le  p rem ium  subs id izes o th e r re la te d services such as 
escrow , se ttlem e n t, and clos ing ope ra tions in  th e agen t’s o ffice . I t  is im p o r ta n t to 
unde rs tand th a t th e  po rtio n o f the ch a rt in  th e a u d it re p o r t labe led “P rem ium s 
a fte r Losses and Comm iss ions and before O p e ra tin g  Expenses" rep resen ts the 
ope ra tin g costs o f th e in s u re r, re in su rance , A la s ka in su ra nce p rem ium  ta x (1 
pe rcen t o f to ta l p rem ium ), federa l taxes, and in s u re r p ro fit , and does no t so le ly 
rep re sen t p ro fit .

T h e  la s t s e n te n c e  in  F o o tn o te  #3 o n p a g e 9 s ta te s :

D O I  p e r s o n n e l  in d ic a te  th a t ,  b a s e d  u p o n  th e i r  in q u ir ie s  o f  tw o  c o m p a n ie s , th e  
c o m m is s io n  r a te  is  8 8  p e r c e n t to  9 0  p e r c e n t.

T h is comm en t needs c la r if ic a tio n . The tw o com pan ies con tacted were the tw o 
rep re se n tin g 96.8 pe rcen t o f the t i t le  bus iness w r i t te n  in  A la ska .

T h e  la s t s e n te n c e  in  F o o tn o te  #5 o n P age 10 s ta te s :

"P o lic y  lo ss e s  p a i d  m a y  be  n e g a tiv e  d u e  to  s a lv a g e  v a lu e s  g r e a te r  th a n  p o l ic y  
lo sse s  p a i d ."

The foo tno te g ives th e im press ion th a t the t i t le  in s u re r m akes money from its 
sa lvage o f p ro p e rty . In  a lm os t eve ry case w he re th e re is sa lvage , the re is a ne t 
loss. A n exam p le m ig h t he lp to c la r ify  the s itu a t io n . A ssum e the fo llow ing :

• T it le  in s u re r w r ite s a t i t le  insu rance po licy in  1990 fo r $100,000 coverage a t 
a p rem ium  o f $562.

• T it le  in s u re r su ffe rs n po licy lim its  loss ($100 ,000 ) in 1991 w h ich g ra n ts 
them  sa lvage r ig h ts to the p rope rty .
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• In  1992, th e y cease do ing bus iness in  A la ska .
• In  1993, th e y spend ano th e r $ 2 0 , 0 0 0  in  lega l fees and are able to reso lve th e

issue cau s ing loss.
• In  1994, th e y se ll the p ro p e rty fo r $100,000.

The in s u re rs ’ re p o r ts fo r loss w i l l in c lu d e th e fo llo w in g num be rs in  the annua l 
re p o r t to A la s ka :

Y e a r

1990

W r i t t e n
P r e m iu m

$562

P a id  Losse s 

$ 0
...... im ......... $0" $ 1 0 0 , 0 0 0

1992 $ 0 $0
1993" t o $ 2 0 , 0 0 0
1394 $ 0

----------- TrTVI------------
-$ 1 0 0 , 0 0 0  
u'.,1A r\f\r\iSFSS $20 ,006

The p o in t is th a t the nega tive loss ind ica te s th a t th e sa lvage received in  a 
p a r t ic u la r ye a r is g re a te r th a n th e losses pa id on a ll c la im s in th a t yea r. I t  does 
no t re f le c t a ll th e costs pa id fo r th e c la im  in  p r io r yea rs in  o rde r to secure th e 
sa lvage . I t  a lso does no t cons ide r the loss in  in v e s tm e n t income on the am oun ts 
pa id as loss u n t i l the tim e o f recovery. A  m ore a pp ro p ria te w ay to s ta te w h a t m ay 
nave been in te n d ed w ith  the s ta tem en t w o u ld be:

T o ta l  p o l ic y  lo sse s  p a i d  b y  a  t i t le  in s u r e r  m a y  be n e g a tiv e  w h e n  th e  
s a lv a g e  r e c o v e r ie s  in  a  y e a r  a re  g r e a te r  th a n  a l l  p o l ic y  lo sse s  p a i d  in  t h a t  
y e a r .

F o o tn o te  # 6  o n  P age 1 0 s ta te s :

S o m e  o f  t h e  p e r c e n ta g e  r e la t io n s h ip s  in  t h i s  c o lu m n  a r c  m e a n in g le s s  s in c e  
s o m e  in s u r a n c e  c o m p a n ie s  a r e  n o  lo n g e r  a c t iv e  in  th e  S ta te  b u t  s t i l l  
r e s p o n s ib le  fo r  lo s s e s  on  p o lic ie s  p r e v io u s ly  w r i t te n .

T h is foo tno te suggests th a t i f  an in s u re r leaves th e m a rke tp la ce b u t is s t i l l 
respons ib le fo r losses th a t con tin ue to occur, i t  shou ld no t be p a r t o f the e va lu a tio n 
o f th e  o ve ra ll losses show n fo r th a t yea r. W e d isag ree th a t these losses a re 
m ean ing -le ss . I t  is im p o r ta n t to com pare th e  to ta l p rem ium  w r it te n  in A la ska 
w ith  th e to ta l losses pa id . I t  does no t m a tte r w h ich compan ies pay th e loss; the 
losses a re from  A la s ka c la im s and p re sum ab ly w ou ld have occurred even i f  th e 
in s u re r w as s t i l l ac tive .

A u d i t o r 's  C o m m e n t o n  L e g is la t iv e  C o n c e rn  # 2 . Page 11.

W h a t a r e  th e  c o s ts  o f  m a in ta in in g  t i t le  p l a n t s  c o m p a r e d  to  p r e m iu m  
r e c e iv e d  a n d  th e  fe a s ib i l i t y  o f  m a i n t a in i n g  m u l t ip le  t i t le  p la n t s  g iv e n  
A l a s k a ’s  p o p u l a t i o n ?
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T i t le  P lu n t C o s ts

The DO I requested fin a n c ia l in fo rm a tio n  from  agents in  o rd e r to research 
the ra te s tru c tu re , n o t to e va lu a te the cost fo r m a in ta in in g  a t i t le  p la n t. 
Cost o f t i t le  p la n t c re a tio n o r m a in te nan ce va rie s w id e ly depend ing on the 
size o f th e  re co rd in g d is t r ic t in  te rm s o f land tra n sac tio n s and docs no t 
depend on how fre q u e n tly th e p la n t is used. C om pa ra b ility becomes 
d if f ic u l t and m is lead ing .

A la s ka S ta tu te  (AS ) 21 .66 .280(b )(3 ) is n o t n im ed a t the fin a n c ia l so lvency o f 
the t i t le  in su ra nce ope ra tio n s o f a t i t le  a gen t, since the e n t i ty  a t r is k  in  a 
t i t le  in su ra nce po licv is th e t i t le  in s u re r . The s ta tu te  is d ire c ted to t i t le  
agen ts engaged in  th e bus iness o f escrow , clos ing , and se ttlem e n t 
ope ra tio n s , no t t i t le  in su ra n ce ope ra tio n s .

M u l t i p le  T i t le  P la n ts

T h is section co rre c tly s ta te s th a t th e re a re ine ffic ie nc ies and d u p lic a t io n in  
a p ro fu s io n o f t i t le  p la n ts . A la s k a S ta tu te  21.66.210 was enacted to p e rm i t 
the fo rm a tio n  o f m ore e ff ic ie n t and cost e ffec tive jo in t t i t le  p lan ts . I t  shou ld 
be em phas ized th a t AS 21.66 .210 is pe rm iss ive .

A u d i t o r ’s C o m m e n t o n le g i s l a t i v e  C o n c e rn  #3. Pages 11 and 12.

W h a t  a r c  t h e  r a t e  s e t t i n g  p r o c e d u r e s  f o l l o w e d  b y  D O I ?  H o w  f r e q u e n t l y  
a r c  r a t e  f i l i n g s  a u d i t e d ,  a n d  h a v e  t h e  a u d i t s  r e s u l t e d  i n  r e d u c t i o n s  o f  
r a t e s ?  A r c  n e g o t i a t e d  r a t e s  p r o h i b i t e d  b y  s t a t u t e  o r  D O I  p o l i c i e s ?

H a te  S e t t in g  a n d  R e v ie w  P ro c e d u re s .

T h is section co rre c tly s ta te s th e ro le o f D O I in  the ra te se tt in g  and rev iew 
process. See p re v io us d iscuss ion u nd e r Concern #1. DO I has severa l 
sugges tions as to how n w o rk a b le  system can be developed, b u t each 
re q u ire s s ta tu te  rev is ion . T h is  is discussed und e r “A lte rn a t iv e s ."

K a te  C h a n g e s

T h is  section co rre c tly re fle c ts ra te  change h is to ry . Howeve r, th e re p o rt 
quo tes a sen tence from  a ra te  d isa p p ro va l le t te r d iscuss ing th n t the DO I is 
lo o k in g in to  a w ay to m easu re th e  loss and exoense costs th a t the t i t le  
in su ra n ce p rem ium  is in te n d ed to cover, nnd then sta tes th n t:

"D O I  h a s  t a k e n  t h e  f i r s t  s t e p  t o  a c c o m p l i s h  t h i s  o b j e c t i v e  b y  
r e q u e s t i n g  a g e n c y  f i n a n c i a l  i n  f o r m a t  i o n . "

T h is is th e  la te s t o f a long sc rie s o f steps th e DO I has ta ken in  th a t process. 
O rd e r R92-14 issued hy to o  D O I. fo llow in g n series o f e xam ina tio n s , 
m ee tings , and hea rin g s , s ta te d th a t some o f the ra te d iscoun ts then in 
e ffec t w e re unsuppo rte d by s ta t is t ic a l o r o th e r da ta and were , the re fo re , 
d isapp roved . U n su pp o rte d d is c o u n t! co n flic t w ith  the ra te  s ta n d a rd found 
in  AS 21.66 .360 th n t ra te s sh a ll no t bo u n fa ir ly  d is c r im in a to ry . S ince th n t 
tim e , th e DO I has w o rked w ith  n num be r o f t i t le  agents and in su re rs in 
tr y in g  to  deve lop th e necessury s ta t is t ic a l re p o r t in g  system to co llec t dn ta
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th a t w ou ld su p p o rt o r re fu te  th e use o f va r io u s d iscoun ts . T h is p ro jec t 
invo lved seve ra l m ee tings w ith  m em bers o f th e t i t le  in su rance in d u s try , b u t 
received l i t t le  coope ra tion o r p a r t ic ip a t io n  from  in s u re rs and was 
unsuccessfu l. Because o f th is  la ck o f success a t deve lop ing a s ta tis t ic a l 
re p o rt in g system , the d iv is io n  decided in  1995 to ta ke ano th e r approach and 
request th e fin a n c ia l d a ta from  t i t le  agents.

N e g o t ia te d  R a te s

T h is section co rre c tly s ta te s th a t nego tia ted ra te s a re p ro h ib ite d . P u rsuan t 
to AS 21.66.370(a), in s u re rs and th e ir agents m us t use ra te s th e in s u re r has 
file d fo r use in A la ska . A g a in , nego tia ted ra tes w ou ld be unsuppo rte d and 
the re fo re , u n fa ir ly  d is c r im in a to ry .

A u d i t o r ’s C o m m e n t o n  L e g is la t iv e  C o n c e rn  #4. Pages 13 and 14.

W h a t  i s  t h e  c o s t - e f f e c t i v c n e s s  o f  t h e  a l t e r n a t i v e  s y s t e m  u s e d  b y  I o w a  f o r  
d e v e l o p i n g  m a r k e t a b l e  t i t l e  t o  r e a l prope rty?

Io w a  A l t e r n a t iv e  S y s tem .

No comm en ts on th is  resea rch item .

F in d in g s  a n d  R e c o m m e n d a t io n s

R e c o m m e n d a t io n  N o . 1.

T h e  d i r e c t o r  o f  t h e  D i v i s i o n  o f  I n s u r a n c e  ( D O I )  s h o u l d  d e v e l o p  
p r o c e d u r e s ,  c r i t e r i a  a n d  a n  a c c e p t a b l e  m e t h o d o l o g y  t o  a s s e s s  w h e t h e r  t i t l e  
i n s u r a n c e  r a t e s  f i l e d  b y  u n d e r w r i t e r s  a r c  e x c e s s i v e  o r  i n a d e q u a t e .  T h e  
m e t h o d o l o g y  s h o u l d  i n c l u d e  t h e  r a t e  o f  r e t u r n  c o n c e p t  f o r  i n s u r a n c e  
c o m p a n i e s .

O n  P age 15, f i r s t  p a r a g r a p h  f o l lo w in g  th e  te x t o f R e c o m m e n d a t io n  N o . 1.

T he DO I does no t have s ta tu to ry  a u th o r ity  to regu la te ra te s to ensure a v a ila b il i ty . 
As discussed on page 2, th e a u d ito r has p resen ted a purpose no t s ta te d in s ta tu te .

O n P age 15, th e  se c o n d p a r a g r a p h  f o l lo w in g  th e  te x t o f R e c o m m e n d a t io n  
N o . 1

" In  t h e  l a s t  t e n  y e a r s ,  n o  d o c u m e n t e d  e v i d e n c e  e x i s t s  t h a t  D O I  h a s  b e e n  
a n a l y s i n g  r a t e s  f i l e d  b y  i n s u r e r s  in te rm s o f in d u s try  ra tes o f  r e t u r n . "

The same s ta tem en t is made in  th e f ir s t pa rag raph on Page 7. T h is is tru e . A 
“ ra te  o f re tu rn " m ethodo logy is a lso re fe renced in  seve ra l o th e r sections o f the 
re p o rt, w ith  the recomm enda tion th n t the DO I adop t such a m ethodo logy to assess 
th e app rop ria te ness o f t i t le  in su ra n ce ra tes . DO I does no t have the s ta tu to ry ’ 
a u th o r ity  to  ̂ raposo a “ ra te o f re tu rn " m ethodo logy. A  “ ra te  o f re tu rn " 
m ethodo logy w ou ld ty p ic a lly  m nn d a tc th a t an in s u re r 's p ro f it as ca lcu la ted ove r a 
period o f tim e d iv ide d bv its e q u ity  no t exceed n sta te d ra tio . In  cases where the 
p ro f it percentage exceeds the s ta te d percen tage , the ra te s w ou ld be considered
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excessive. The s ta te d percen tage used as a ben chm a rk is , by d e fin it io n , som ewha t 
a rb it ra ry , and the d iv is io n does n o t c u r re n t ly  have the s ta tu to ry  a u th o r ity  to 
m ake such a decis ion . I f  “ ra te  o f re tu rn " is to be used, i t  m u s t be c le a rly defined 
and au tho rized in  s ta tu te .

In  th e la s t ten yea rs , D O I has he ld num e rous m ee tings and hea rings a ll a im ed at 
dev is ing some k in d  o f su p p o rt s tru c tu re  fo r ra te  rev iew . W h ile  we have no t 
a rr iv e d  a t a successfu l conc lus ion to th is e ffo r t , we have n o t ignored ou r 
re s p o n s ib ility to deve lop a m ethodo logy .

R e c o m m e n d a t io n  N o . 2.

I n  c o n j u n c t i o n  w i t h  t h e  r a t e  s e t t i n g  m e t h o d o l o g y  r e c o m m e n d e d  a b o v e ,  t h e  
d i r e c t o r  o f  D O I  s h o u l d  a d o p t  p r o c e d u r e s  t o  r e g u l a t e  a g e n c y  c o m m i s s i o n  
c h a r g e s  a s  p a r t  o f  t h e  r a t e  a p p r o v a l  p r o c e s s .  T h e  r e v i e w  m e c h a n i s m  
s h o u l d  i n c l u d e  a n  a n a l y s i s  o f  f i n a n c i a l  d a t a  o n  t h e  o p e r a t i n g  c o s t s  a n d  
p r o f i t s  o f  a g e n t s  i n  a d d i t i o n  t o  d e v e l o p i n g  s o l v e n c y  s t a n d a r d s  f o r  a g e n t s  
a s  e n v i s i o n e d  i n  A S  2 1 . 6 6 . 2 8 0 ( b ) ( 3 ) .

U n fo r tu n a te ly , l ik e  Recomm enda tion No. 1, re g u la t in g  th e comm iss ion between an 
agen t and an in s u re r is no t a u th o r iz e d bv s ta tu te . T h is recomm enda tion wou ld , 
indeed , be a use fu l device fo r m a k in g  a d e te rm in a tio n  conce rn ing the ra te 
s tru c tu re . I t  has been noted in  o u r d iscuss ion on A u d ito r ’s C omm en ts . A u d ito r 's 
C omm en t on L eg is la tiv e Concern #2, Item  #2, T it le  P la n t Costs, th a t 
AS 21.66 .280(b)(3) is no t a im ed a t th e f in a n c ia l so lvency o f a t i t le  agent's t i t le  
insu rance ope ra tio n s s ince th e e n t i ty  a t r is k  in  a t i t le  in su ra n ce po licy is the t i t le  
in s u re r. The s ta tu te  is based on escrow , c lo s in g and se tt lem e n t ope ra tions w h ich 
a re te ch n ic a lly n o t the bus iness o f insu rance .

O n P age 1C, th e  s ix th  p a r a g r a p h  s ta te s :

“R a t e s  s h o u l d  b e  r e f l e c t i v e  o f  u n d e r l y i n g  c o s t s  a n d  p r e m i u m  r e v e n u e s  
s h o u l d  b e  d i s t r i b u t e d  t o  i n s u r a n c e  c o m p a n i e s  a n d  t h e i r  a g e n t s  b a s e d  
u p o n  t h e i r  r e s p e c t i v e  c o s t s  a n d  a s s u m e d  r i s k s  a n d  n o t  o n  a n  a r b i t r a r y  
c o n t r a c t u a l  p e r c e n t a g e  s u c h  a s  i s  n o w  t h e  c a s e

T h is comm en t is one th a t was made to th e a u d ito r by DO I s ta f f who also po in ted 
o u t th n t such an ac tio n w ou ld re q u ire  ena b lin g leg is la tio n .

R e c o m m e n d a t io n  N o . 3.

“ T h e  d i r e c t o r  o f  D O I  s h o u l d  p r o v i d e  f o r  t h e  p e r i o d i c  e x a m i n a t i o n  o f  t i t l e  
i n s u r a n c e  a g e n c y  a c t i v i t i e s  f o r  c o m p l i a n c e  w i t h  s t a t u t o r y  a n d  r e g u l a t o r y '  
l a w s . "

We disagree w ith  th is  recomm enda tion fo r “ pe riod ic " e xam in a tio n s . DO I regu la tes 
ove r 1 , 0 0 0  in s u re rs and a s u b s ta n tia lly  g re a te r num be r o f producers, to ta lin g  more 
th a n  7,500 licensees. O f these , th e re are 2 ac tive t i t le  in s u re rs and 28 t it le  agen t 
o ffices in th e s ta te . The d iv is io n has conducted 70 m n rk e t conduct exam ina tions 
since 1988, o f w h ich 16 were o f t i t le  agents. T h n t is, 23 pe rcen t o f th e exam ina ­
tio n s perfo rm ed we re on the sub je c t o f t i t le  in su rance . T o ta l p rem ium  w r it in g s fo r 
a ll line s o f in su ra n ce fo r ca le nda r ye a r 1994 w e re S I.406 ,672 ,000. O f th o t 
am oun t, t i t le  m su rnnce rep resen ted $19 ,592 ,000 o r 1.4 percen t.

• 31 *



M r. R andy S. W e lke r -10- F e b ru a ry  28, 1996

I t  is tru e  th a t in  the e xam in a tio n s conducted, th e e xam in e r in  charge 
recommended a re v is it due to the num erous v io la t io n s found . U n fo r tu n a te ly , 
resources were no t a va ila b le  to a lloca te to th e e ffo r t. These e xam in a tio n s are 
conducted by seven s ta f f persons who fo rm  tw o -, th ree -, o r fou r-pe rson team s to 
conduct exam ina tio n s . T n c exam ine rs also have in-o iT ice d u tie s in c lu d in g  po licy 
fo rm  f i l in g  rev iew  and m a rk e t su rve illa n ce re s p o n s ib ilit ie s w h ic h re su lts in th e ir 
on ly be ing ava ila b le fo r fie ld  ass ignm ents 35 pe rcen t o f th e  tim e .

The e xam in a tio n s ta tu te s re q u ire e xam in a tio n o f in s u re rs b u t p e rm it e xam in a tio n 
o f producers. The p o in t is th a t the e x is tin g schedu le is e x tra o rd in a ry . W ith  the 
lim ite d  resources o f th e  DO I, we believe th a t i t  is m ore c r it ic a l to a llo ca te those 
resources to in su re rs . As prob lem s a rise in any segm en t o f th e in d u s try , we have 
managed ava ila b le resou rces to a ttem p t to address th em . T h is w i l l undoub ted ly 
con tinue . O th e r op tion s e x is t fo r compliance issues. E x am in a tio n s can be used to 
place the exam inee on no tice th a t a p a r t ic u la r a c t iv i ty  is in  v io la t io n  o f s ta tu te . 
W hen we receive a com p la in t suggesting th a t a v io la t io n  has ta ken place a fte r 
e xam in a tio n , o u r in v e s tig a to r dea ls w ith  the charge d ire c t ly  fo r possib le 
a dm in is tra t iv e  action .

R e c o m m e n d a t io n  N o . *1.

T h e  d ir e c to r  o f  D O I  s h o u ld  r e q u e s t  a n d  im p le m e n t  D e p a r tm e n t  o f  L a w ’s  
in te r p r e ta t io n  o f  th e  s ta tu to r y  d e p o s it  p r o v is io n s  in  A S  2 1 .6 6 .0 2 0 .

Th is recomm enda tion is a lre a d y unde r way.

Alternatives
C le a rly , t i t le  in su ra n ce re g u la tio n in A la ska needs re p a ir . D O I recognized th is 
some yea rs ago and fu r th e r rea lized th a t le g is la tio n w ou ld be requ ire d to e ffec t th e 
repa irs . To th a t end. th e DO I has been a m em be r o f th e  N a tio n a l Assoc ia tion o f 
Insu ran ce C om m iss io ne rs ’ (N A IC ) T it le  In su ran ce W o rk in g  G roup fo r the la s t 
th ree years . T h a t g ro up has re cen tly com ple ted w o rk on tw o model laws. One 
was adopted by the N A IC  in  December, and th e o th e r is expected to be adopted in  
M arch . T he DO I is con s id e r in g these models fo r A la s ka . The mode ls do no t 
d ire c t ly address ra te issues b u t do address th e o ve ra ll re g u la tio n  o f th e line . A n y 
change to th e ra te re g u la tio n  needs to se rio u s ly cons ide r th e im p lic a tio n s o f these 
models.

The DO I has p repa red a no tice fo r n pub lic m ee tin g to be he ld in  A p r i l a t w h ich 
we expect to have in te re s te d m em bers o f the pub lic , th e in d u s try , and the 
le g is la tu re meet to con s id e r a num be r o f issues in c lu d in g :

• D eve lopm en t o f t i t le  ra te s ta tis t ic a l su p po rt sys tem
• A lte rn a t iv e s to tra d it io n a l t i t le  ra te m a k in g m ethodo log ies
• D e fin it io n  o f reba te nnd ille g a l in du cem en t
• O th e r t i t le  in su ra n ce re la te d issues
• A dop tio n o f th e N A IC  Mode l T it le  In s u re rs A c t
• A dop tio n o f th e N A IC  Mode l T it le  In su ran ce A gen ts A c t
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The t i t le  ra te approach th a t m akes the m ost sense is one in  w h ic h the t i t le  
in s u re r ’s po rtio n o f the p rem ium  is rev iewed sepa ra te ly from  the t i t le  agen t’s 
comm iss ion . The t i t le  in s u re r ’s sha re wou ld be, fo r su p p o rt purposes, a s tand 
a lone rev iew in  w h ich the expenses o f the in s u re r, its losses, ta x l ia b i l i t y , etc. 
w ou ld be eva lua ted in  l ig h t o f its  u n d e rw r it in g  and in v e s tm e n t p ro f i t o r loss. The 
ra te s charged by in s u re rs shou ld bt su ffic ie n t to m ake a reasonab le p ro f it and 
a t t ra c t new cap ita l. The t i t le  agen t's share w ou ld be rev iew ed in  a separa te , b u t 
s im ila r m anne r.

T h is w i l l re q u ire le g is la tio n w h ich th e DO I w ou ld expect to have ready fo r the 
ne x t le g is la tu re fo r its  con s ide ra tio n .

C lo s in g

In  c los ing , we s in ce re ly app re c ia te th is  o p p o r tu n ity to respond to y o u r concerns by 
p ro v id in g a d d itio n a l and c la r ify in g  in fo rm a tio n . We ta k e o u r re sp o n s ib ilit ie s ve ry 
se rio u s ly and welcome sugges tions fo r im p rovem en t.

S ince re ly ,

U L

/ f a W illia m  L . Ile n s ie y 
i ) Comm iss ione r

W LH /S M N /lv s l3 7 6 . in
022896b
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LEGISLATIVE BUDGET AND AUDIT COMMITTEE 
Division of Legislative Audit

P.O. Box 113300 
Juneau. AK 99811-3300 

(907) 465-3830 
FAX (907) 465-2347

March 1. 1996

Members o f  the Legislative Budget 
and Audit Committee:

We have reviewed the enclosed Department o f  Commerce and Economic Development 
(DCED) response to our review o f  selected issues regarding the Division o f lnsu rancc  (DOI). 
Though nothing in the DCED response has changed our position on issues addressed, we- 
disagree with the fo llow ing sections o f  the DCED  response and feel further clarification is ii\ 
order*

Page 2. th ird  p a r a g r a p h  and  Page 8:

DCED takes exception to our statement that "DOI needs to ensure that coverage is available to 
the consumer by regulating rates that are not excessive. ” D C E D ’s statement that "The reason 
fo r the requirement that rates not he excessive is to avoid unreasonable profits, not to promote 
availability." docs not take into consideration that prohibitive rates can make coverage 
unaffordable and therefore unavailable to the consumer. DCED has a legislative mandate to 
protect the Alaska consumer.

Page 2, fou rth  p a r a g r a p h :

DCED responds to our statement that . .  policy losses in title insurance should be less than in 
other insurance lines. " by stating "In title insurance, there should be no losses. " U nder title 
insurance economic theory this idealistic statement is true. However. DCED knows that claim 
losses do occur. This is one o f  the reasons the Alaska Legislature has mandated that rate 
regulation include ensuring that rates are adequate so as to avoid underwriter insolvency. In 
addition, under a guaranty fund and capital reserves scheme established by AS 21.66.020. 
AS 21.66.010(b) and A S 21.09.090. the Alaska policyholder is afforded some protection if. and 
when, excessive losses do occur that affect the solvency o f  the underwriter.

Page 3. second p a r a g r a p h  and  Page 8:

DCED points out that 3 AAC 31.230. which provides that a rate filing must include both 
national and Alaska-spcciO" expense information, was intended to provide a  structure for nil
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filers o f  rates in Alaska (emphasis added). When we noted that DOI personnel consider national 
expense information not being relevant to support rate filings for title insurance, they argue 
that, unlike property and casualty rate filing legal provisions, statutes pertaining to title 
insurance rates arc dissimilar in what should be considered in the making o f  rates. Rather than 
resolve this issue by pursuing necessary statute or regulation changes. DCED has chosen to 
interpret the existing legal scheme as not having the authority to request information essential 
to the analysis o f  an insurer's  rate structure.

DCED claims that our comments conflict with our recommendation No. I where we state:

The key to obtaining an accurate picture o f  the costs that support a title rate 
structure is a thorough analysis o f  the expenses that are incurred in that state.

DCED has taken this statement out o f  context as it is used in conjunction with our 
Recommendation No. I where we explain that DOI has not been requiring insurance carriers to 
report Alaska-specific expenses. This statement is consistent with our observations that in order 
to properly regulate. DCED  must know what all costs are in order to achieve its statutory 
benchmark o f  ensuring that rates are not excessive, inadequate, or unfairly discriminators'.

Page 4, D C E D ’ s response to A ud ito r’ s Comments:

During our audit field work, we requested documentation from DOI regarding actual 
commissions paid to Alaska agents by insurance companies. This is data that is essential for 
establishing a rate structure. As noted in this report. DOI was unable to demonstrate that a 
regulation methodology existed and could not present the commission information to us. The 
marketing surveillance ch ief instructed one o f  his associates to call one o f  the insurance 
underwriters and request the information for us. Since this information was o f  a hearsay nature, 
w as not audited or confirmed by DOI. we elected to use the industry average in our report.

In addition to presenting agent commission information in the chart included in D C E D ’s
response, D CED  has also presented other underwriting data. It is highly doubtful that this
information has been confirmed or verified by DCED. Furthermore, we would question the
reliability o f  such information considering the fact that DOI asserted to us that such information
was onlv available for the last four vears.0 •

Page 5 , first p a rag raph :

In explaining the various financial expenses and profits included in its charts. DCED makes a 
statement that. " Rates used in Alaska combine all o f  these components. ” Such a statement is 
totally unsupported as DOI has not established a rate review methodology’ nor has it reviewed 
the basic rales, by  applying relevant rate-making criteria to components noted in its charts, for 
at least the last 25 years.
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Page 5, th ird  p a ra g ra p h

D CED goes on to discuss how difficult it is to devise a rate review methodology because the 
insurance premium is comprised o f  both the insurer’s costs and the agent’s commission but 
statutory standards only apply to the insurer. It claims “ 77//.v is exhibited b y  the existing A l a s k a  

c ondi t i o n  in w h i c h  D O I  believes that the title i n s u r a n c e  c o m p a n y  s h a r e  o f  the rate is 

i n a d e q u a t e  whi l e  the title agent's s h a r e  is excessive. "

Though this statement may be correct. DOI has not demonstrated to us that such a statement 
can be supported. In 1989, DOI arbitrarily selected live title insurance agents in the Anchorage 
area and examined the agents’ financial operations for one year. It determined that annual 
escrow operations, when reviewed independently from title insurance operations, failed to be 
profitable. Though this review may indicate subsidization, this limited study is not conclusive. 
Such a review would have to be conducted over an extended period o f  time in order to draw 
such a conclusion.

As mentioned in its response. DCED readily acknowledges that the extent o f  its statutory 
authority in regulating agents is questionable. However. DCED has expended very little effort 
in seeking legal interpretations from the Alaska Attorney General as to what legal authority it 
does have. In addition, attempts to clarify perceived conflicting or inadequate laws by seeking 
statutory’ amendments through the legislative process have not been aggressively pursued.

Pages 7 ,8 ,  a n d  9 response to ra te  review p rocedu res  and  recom m endations  1 and  2:

DCED agrees that it is responsible for developing an acceptable rate review methodology. 
DCED notes that DOI has held meetings and hearings on the topic o f  rates and notes D O I’s 
lack o f  success in "...devising s o m e  k i n d  o f  s u p p o r t  structure f o r  rate review."  We feel very 
little has been accomplished over the last 25 years in meeting its legislative mandate o f  
ensuring that rates are not excessive, inadequate or unfairly discriminatory. Instead. DCED has 
chosen to interpret the law as not providing sufficient auu ority to accomplish its mandate. 
Rather than resolving perceived restrictions so that it can comply with its legislative mandate o f  
protecting the consumer. DCED has allowed the title insurance industry to operate under little 
scrutiny or oversight by DOI.

I
Legislative Auditor
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CS FO R SEN ATE B IL L  NO. 231( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Ottered:
Referred:

Sponsor(s): SENATO RS RJEGER, Frank, Pearce, M iller, Sharp, Taylor

A BILL 

FO R AN A C T EN TITL ED

"A n  Act re la ting  to title insurance; and  providing for an  effective date ."

BE IT  E N A C T E D  BY T H E  LE G ISLA TU R E OF T H E  S T A T E  O F  ALASKA:

* Section 1. AS 21.66.480(4) is amended to read:

(4) "rate" means a charge for title insurance risk. (ABSTRACTING, 

SEARCHING. EXAMINATION OR DETERMINATION OF INSURABILITY,] and 

every other activity, exclusive of escrow, settlement, or closing charges, whether 

denominated premium or otherwise, made by a title insurance company or an agent of 

a title insurance company to an insured or to an applicant for insurance, for a policy or 

contract of title insurance; however, "rate” does not include charges paid to and retained 

by an attorney at law, abstractor, surveyor, tax service, or any other person acting in a 

capacity other than as a title insurance limited producer and on behalf of a client other 

than a title insurance company, or charges made for nhstrac tinc .  searching. 

exam ination, determination of insurability, o r  special services, even though performed 

in connection with a title insurance policy or contract;

* Sec. 2. This Act applies to a policy of title insurance issued or renewed on or after the
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WORK DRAFT
1 effective date of this Act.

2 * Sec. ? This Act fakes effect July 1, 1996
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A laska  D epartm ent o f R evenue
In co m o  a n d  E x c ise  A u d it D iv ision

SB 234
Increaso Tobacco Taxes 
9-LS1559\A 
March 12, 1996 
Pago 2 of 4

B i l l A n a ly s is

Sec tion  1 increases cigarette tax rates as follows:

E ffec tive
Date

S c h o o l Fund 
B a se  Rate
(AS 43.S0.090)

G ene ra l Fund 
Add itiona l Tax

(AS 43.50.190)

Rate
In c rease
K it rural Fund)

Tota l Tax 
(p o r pack )

Current $.05 $.24 N/A $ .29
10/1/96 $.05 $.24 S1.00 $1 .29
7/1/99 $.05 SI.24 $.24 $1 .53
7/1/02 $.05 $1.48 $.24 $1 .77
7/1/05* $.05 $1.72 $.24 $2.01

• Raios would incroaso by 12 mills por cigarotto, which is 1.2e por cigarotto or 24e par pack, oach succoading Ihroo yoar ponod 
altor July 1. 2005.

Sec tion  2 requires that Department of Revenue givo public notice for each rate change.

Section 3 raises tho tobacco products tax from 25% to 100% of the wholesalo prico of the 
tobacco products.

Sec tion  4 establishes an effective date of October 1, 1996.

O p e ra t in g  E x p e n d itu re s

Department of Revenue is requesting oporating funds to covor tho costs of a vacant tax 
examiner III position which was not funded in FY 97. With such a largo incroaso in taxes due 
the state (incroaso from Si 7 to $50+ million annually), the department anticipates Increased 
taxpayer noncomplianco. With significantly higher levels of tax. it Is possible that taxpayors 
will look for loopholes or othor mothods of tax avoidance. This position will be responsible for 
insuring that all taxpayors are idontifiod and that taxpayors aro filing and paying the proper 
amount of tax.



A laska  D epartm ent of R evenue
In c o m e  a n d  E x c ise  A u d it D ivision

SB 234
Increase Tobacco Taxes 
9-LS1559\A 
March 12, 1996 
Page 3 of 4

Operating Expenditures (Continued)

Tho Department is requesting contractual funding of $5.0 in oach year that there is a rate 
change to cover costs of public notice, forms rovisions and postage.

Change in Revenues

The attached spreadsheet details revenue projections from rato increasos in this bill.
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Alnskn Deportment of Revenue
Incomo and Excise Audit Division

SB 234
Incronso Tobacco Taxos 
9LS1559VA 
March 12. 1996 
Pago 4 ol 4

Cigarettes
f kuluit) fttti't

Consumption (packs ol cigaroltos) 
Rato
C>garotto Tax

Tobacco Products
f.ia ititir j f t t l o t

Consumption (Whotosalo Pneo)
Rato
Tobacco Products Tax

Total Cigarette and Tobacco Tax

P o p u t a t o n  I n c r o a s o

Adjustod In c re a s e

Less I % Commission

Net Cigarette and Tobacco Tax

FY 96 Projectod Not Tax

Tobacco Tat Increase

F T  9 6  

Projected

54.340.000 
SO 29

July • Sopl

13,585,000 
$0 29

FY 07
Oct • Juno

■ ii)%
33,215.325 

 $1.29
515,755,600 $3,039,650 $42,847,769

$0.000.000
______ 25%

S1.SOO.OOO

St 7,258.600

N/A 

N/A 

(172.586) 
St 7,086.014

$1,500,000
25%

rue
$3,667,500

100%
$375,000 $3,667,500

$4,314,650 $46,515,269

Total FY 98 FY 99 FYOO FY 01 FY 02

46,800,325
Variable

$46,787,419

( M
44.287.100 

$1 20 
$57,130,359

00%
44,287.100 

$1 29 
$57,130,359

10%

42,958,487
$1.53

$05,726,485

one
42.958.4B7

$1,53
U5.726.485

00%
42,958,487 

$1 53 
$65,726,485

5.167.500
Variable

< II t« XMMtlA/f
$4,890,000

100%
$4.890,000 

100%
U.890.000

100%
$4,890,000

100%
$4,890,000

<00%
$4,042,500 $4,890,000 $4,890,000 $4,890,000 $4,890,000 $4,890,000

$50,829,919 U7.020.3S9 $62,020,359 $70,616,485 $70,616,485 $70,616,485

1 0038 1 0076 1 0118 1 0158 1 0199 1 0239

51.023,073 62.492,609 62.754,085 71.735.446 72.018.985 72.302.524

(510231) (624.9761 (627,541) ........<™,354) (720,190) (723,025)

50,512.842 61.867.683 62,126,544 71.018.091 71,298,795 71.579,499

(17.066.014) (17.086,014) (17,006,014) (17,086,014) (17,086,014) 117,086,014)

$33,476,628 $44,781,669 U5.040.530 $53,932,077 $54,212,781 $54,493,485

Pa. E D<t 3712/96
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Cigarettes kill more Americans than AIDS, 

alcohol, car accidents, fires, cocaine, heroin,

murders, and suicides combined.

105.09b

3C 906  29 .939  ? 4 932

9  463 4 .300

Cigarettes Alcohol Suicide AIDS Homicide
Accidents Drugs
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a t t a  i n  O t h e r  s t a t e s !

STATE CIGARETTE EXCISE TAX RATES
in cents per pack of 20, a s  of January 1, 1996

Washington* 81.5 Pennsylvania 31.0

Michigan 75.0 A laska 2 9 .0

District of Columbia 65.0 Idaho 28.0

Hawaii 60.0 Utah 26.5

Arizona 58.0 New Hampshire 25.0

New York 56.0 Delaware 24.0

Rhode Island 56.0 Kansas 24.0

M assachusetts 51.0 Ohio 24.0

Connecticut 50.0 Oklahoma 23.0

Minnesota 18.0 New Mexico 21.0

Illinois •14.0 Colorado 20.0

North Dakota 44.0 Louisiana 20.0

Vermont 44.0 Mississippi 18.0

Wisconsin 44.0 Montana 18.0

Texas 41.0 Missouri 17.0

New Jersey 40.0 West Virginia 17.0

Oregon 38.0 Alabama 16.5

California a 7.0 Indiana 15.5

Maine 37.0 Tennessee 13.0

Iowa 36.0 Georgia 12.0

Maryland 36.0 Wyoming 12.0

Nevada 35.0 South Carolina 7.0

Nebraska 34.0 North Carolina 5.0

Florida 33.9 Kentucky 3.0

South Dakota 33.0 Virginia 2.5

Arkansas 31.5

* Washington tax increases by 1c on 7 /1 /%  
•'A laska's tax last raised in 1989,

See back for international tobacco excise tax rates.



T A X E S  O N C IG A R E T T E S ' 
IN  M A JO R  IN D U S T R IA L IZ E D  N A T IO N S  

(as of March 22,1995)

Denrnnrk 

N orw ay  

U.K. 

U nkind  

Sw eden  

G erm any  

B elgium  

New Z ealand  

F rance  

N etherlands

I

V .

. 2.29

2 11 ’• r r 1  -  * i - \

Japan  

Italy

us .*  g *

0.00

.565

050 1.00 3.50 4.001.50 2.00 2.50 3.00
U .S . D o llars Per Pack

Data based tm pack of 20cigarettes 
; Ascragc of peustnccs

A v e r a g e  o l  .12 5  c e n t s  in  s ta t e  u s e *  a n d  a c r o s s - th e - b o a r d  2 4  c e n t s  in  f e d e r a l  ta x

International data provided by the Non-Smokers’ Rights Association of Canada and C S data extracted from Tht la x  HurJtn 
on Ttxhacto. Tobacco Institute. IW 4. lu t produced by the Tobacco lax Policy Project. American Cancer Socicts

4.50



"The evidence is unequivocal— the U.S. public has been duped 
by the tobacco industry. No right-thinking individual can ignore 

the evidence. We should all be outraged...."
— Journal of the American Medical Association (July 19951

_  ICOTINK ADDICTION IS BIG RUSiNhSS IN AMERICA. Total net profits of the majot tobacco companies in the 
United S tates approach $7 billion annually. These companies spend over $6 billion a year  on advertising and 
promotion alone — $16.5 million per day. Only automobiles arc more heavily promoted. The most damning 
information and insights regarding the tobacco industry come from within the industry' itself:

• On add ic tion  — In public, the industry denies that tobacco is addictive. In April 1994, in testimony before 
Congress, the heads of the nation’s seven largest tobacco companies argued that nicotine is not addictive. 
William I. Campbell, who was then president of Philip Morris, stated: "I really don't accept that smoking is 
addictive." In private, however, the tobacco industry has long acknowledged the obvious:

' W e  a r e ,  t h e n ,  i n  t h e  b u s i n e s s  o f  s e l l i n g  n i c o t i n e ,  a n  a d d i c t i v e  d r u g . "
So wrote Addison Ycaman, General counsel to the Brown & Williamson Tobacco Co.. in an internal memo 
more than three decades ago (1963). In recent years, tobacco company documents show that the industry 
has been using ammonia-based additives to boost the impact of nicotine in cigarettes. “With ammonia, you 
get a  bigger jag  until less nicotine because it is absorbed faster..." acknowledged Johr. Kreisher. formerly of 
the industry funded Council for Tobacco Research.

• On m ark e tin g  to  kids — Tobacco industry executives have known for years that almost all new smokers 
arc kids, and that the tobacco companies must appeal to children to maintain profitability. From Hanning 
Assumptions and Forecast for the Period 1977-1986for R.J. Reynolds Tobacco Company (March 15. 1976):

" E v i d e n c e  i s  n o w  a v a i l a b l e  t o  i n d i c a t e  t h a t  t h e  1 4 - 1 8  y e a r - o l d  g r o u p  i s  
a n  i n c r e a s i n g  s e g m e n t  o f  t h e  s m o k i n g  p o p u l a t i o n .  R J R - T  m u s t  s o o n  
e s t a b l i s h  a  s u c c e s s f u l  n e w  b r a n d  i n  t h i s  m a r k e t  i f  o u r  p o s i t i o n  i n  t h e  
i n d u s t r y  i s  t o  b e  m a i n t a i n e d  o v e r  t h e  l o n g  t e r m .  ”

The document was stamped “secret."

• On to b a c c o  industry  ta c t i c s  — Victor Crawford, a former state senator from Maryland who later became 
a ’ obacco lobbyist, is now one of the industry's most knowledgeable critics. As a  tobacco lobbyist. Crawford 
was paid up to $200 per hour to buttonhole old colleagues and get them to back off on tobacco legislation. 
This all changed when he was diagnosed with throat cancer, a result of heavy smoking. Crawford says:

**[A ] n y  t h i n g  g o e s . . .  [ t h e  t o b a c c o  c o m p a n i e s  w i l l  u s e ] . . .  a n y  m a r k e t i n g  
g i m m i c k ,  a n y  t r i c k ,  t o  m a k e  y o u  w a n t  t o  s m o k e . "

Crawford speaks out against not only the dangers of tobacco, but also about industry marketing to teenagers. 
“I t’s  too late for me." Crawford says. “ but i t ’s not too late for y o u . ... Don’t let anybody fool you "

N
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U hetobacco INDUSTRY argues AGAINST increased tobacco taxes for the very same reason that doctors, 
nurses, health professionals, and other public interest organizations advocate for them —  increased tobacco 
taxes reduce smoking and addiction among children.

A variety of arguments have been advanced by the tobacco industry regarding increased tobacco taxes. Presented 
below arc some of those arguments and responses.

1. Argument: “The public doesn't want more taxes."

In fact, there is broad public support for major tobacco tax increases. As stated by former President Ronald 
Reagan’s U.S. Surgeon General. C. Everett Koop: “Polls show t h a t ... Republicans and Democrats, young 
and old. men and women [all] support a large cigarette tax." In Alaska, a  1996 statewide survey (Mathematical 
found that 74% of respondents support a  $1 per pack tax increase. The support w as consistent among 
conservatives, liberals, and moderates. Even 55% of the tobacco users surveyed support the tax increase.

Manilla &  Kiley (April 1993) found tha t a majority of American voters in every region of the country' of 
every age. income, and education level favored increasing tobacco taxes by $2 per pack. Support was strong 
among both Republicans (63%) and Democrats (66%). Even leading tobacco-producing sta tes such as Georgia. 
Kentucky. South Carolina and Virginia strongly supported tax increases. A CNN poll (March 1993) found 
that 83".. of the voting public favors increasing ^obacco taxes. A Wall Street Journal, NBC news poll found 
that 70”.. of adults support a $2 per pack tax increase. Rolls in other states confirm the same thing. Michigan 
residents recently passed a referendum to raise cigarette taxes 50 cents per pack (to 75 cents/pack) and 
the s ta te  legislature subsequently enacted the increase into law.

2. Argument: “The legislature should cut spending, not raise taxes."

The proposal to increase tobacco taxes is fundamentally a matter of health policy. Increased tobacco taxes 
will prevent addiction among children and save lives. Even if there were no “fiscal gap" in Alaska, a tobacco 
tax increase is justified to protect and promote the public health.

With state  oil revenue declining, it is c lear tha t State spcn di be cut. Both the Legislature and the 
Administration have pledged to cut spending. But even a i l t :  making extremely deep cuts, some level of 
taxation will still be needed to support basic services. Because tobacco taxes protect kids and save lives 
they enjoy broad public support and have been endorsed by all major health organizations, including the 
American Cancer Society. American Heart Association, and American Lung Association.

(con tinued on back)



3. Argument: “Tobacco taxes arc regressive."

If there is an undue burden being placed upon the poor, it is the disease caused by tobacco — the heart 
attacks, strokes, and cancer which rob families of their wage earners. The notion that tobacco taxes will 
hurt lower income individuals is a misleading excuse to keep tobacco taxes low. Since there is evidence that 
the poor quit smoking in larger numbers in response to price increases, they will benefit to a greater extent 
than more affluent socio economic groups. Finally, can it be considered progressive to perpetuate addiction, 
disease and early death?

•I. Argument: “Taxes should not be used for social engineering."

All taxes produce changes in social behavior. State legislatures and local governments routinely influence 
social behavior through tax policy. Property taxes discourage property ownership. Sales taxes discourage 
retail sales. Capital gains taxes discourage profit taking and reinvestment. Oil taxes reduce resource 
development. Any tax th a t  is levied produces a social and behavioral response. So long as there is a need 
for taxes to support basic sendees, it is reasonable to identify those taxes that will have a  positive impact. 
Tobacco taxes will reduce disease and save lives, recover costs now inappropriately paid for by the public at 
large, and reduce long term health care costs. In fact, today's low level of taxation — which does not reflect 
the huge costs of tobacco use paid for by society as  a whole — amounts to “social engineering" by default.

5. Argument: “It doesn't make sense that a government would use tax revenues from an activity it is 
trying to discourage.”

In fact, it is possible to have it both ways, as  many governments have proven. From a health standpoint, it 
would be ideal if a tobacco tax increase could completely eliminate tobacco use. The fact is tha t even while 
tobacco taxes effectively reduce tobacco consumption, they also raise substantial new revenue. In Canada 
and New Zealand, as  well as  California and Michigan, significant tobacco tax increases have produced 
consistent results — revenues arc up and consumption is down. Simply stated, more money is spent on 
fewer cigarettes. The Alaska Department of Revenue projects tha t a $1 per pack cigarette tax increase in 
Alaska would yield new revenue of $42 million in the first year after taking into account reduced tobacco 
consumption as  a  result of price increases. In its final report, the Long Range Financial Planning Commission 
also pointed out another fiscal benefit of tobacco taxation: By reducing tobacco-related health care expen­
ditures. more money is left to pay for other public services.

6 . Argument: "Tobacco tax increases will lead to smuggling."

The tobacco industry greatly exaggerates the concern of smuggling. In Alaska, the potential for cross- 
border smuggling of Canadian cigarettes is non-existent — even with a $1 per pack increase in taxes, 
cigarettes would still be cheaper ir Alaska than in Canada. U rg e  scale smuggling through other avenues, 
such as military bases, is also not realistic, as  such an operation would be easy to detect.

7. Argument: “Tobacco taxes arc unfair."

Tobacco taxes arc  fundamentally a  user  fee and tobacco users arc currently not paying their own way. In 
Alaska, for every' dollar collected in tobacco tax revenue, the Alaskan economy loses $7 due to smoking- 
related health care costs and lost productivity — $2.20 for every pack of cigarettes sold. Increased tobacco 
taxes are  justified for several reasons: 1) tobacco taxes arc the most effective way to prevent young people 
from becoming addicted to nicotine: 2) smokers cost the general public in the form of added health care 
costs: and 3) most smokers want to quit, and raising the price of tobacco products provides an added 
incentive.



“Cigarette taxes ...are the most effective way to discourage 
tobacco use among young people. ... Increasing the cigarette 
tax could be one of the most important public health measures 

this country has ever taken. ”
_  former Surgeon General C. Everett Koop, appointed by President Ronald Reagan

QjOTHING KILLS LIKE TOBACCO. In Alaska, one out of five deaths is caused by tobacco. In the United States, 
smoking kills almost *120,000 people per year — more than AIDS, alcohol, car accidents, fires, cocaine, heroin, 
murders, and suicides combined. Worldwide, tobacco kills 3 million people per year — someone every 10 seconds.

• Tobacco use  is the  leading cause  of death  in A laska. W hen used as  intended, tobacco kills.

• Adults d on ’t s ta r t  sm oking — kids  do. Almost all tc bacco victims become addicted to nicotine as  teens or 
younger. Nicotine is regarded by many authorities to be a s  addictive as  heroin or cocaine. If we can stop kids 
from getting addicted, we can prevent needless disease and death later in life.

•  Tobacco com panies spend over SG billion a  year  —  about S16.5  million each d a y —  on advertis ing  
and promotion in the United S ta te s .  Tobacco industry advertising is very effective a t  reaching children. 
About Ol".. of 6 year olds recognize the Old Joe Camel cartoon character, about the same percentage that 
recognize the Disney Channel-Mickey Mouse logo.

• Education alone does not work. For many years, education has been the primary strategy' to reduce 
tobacco use among children. Nevertheless, recent surveys show that smoking among youth is increasing.

• Increasing  tobacco tax es  is widely recognized a s  the  single m ost effective way to reduce tobacco 
consum ption am ong children. Children are price sensitive consumers. Research shows that a cigarette 
price increase of 10".. can be expected to reduce consumption by an equal or greater amount by children. A 
$1 per pack tax increase would reduce youth smoking in Alaska by an estimated 32%.

• Tobacco taxation is an efficient and appropria te  m eans to  offset tire enorm ous co s ts  caused  by tobacco.
Alaska's Long Range Financial Planning Commission concluded that a  $1 per pack increase in the s ta te ’s 
cigarette tax would raise $42 million in new revenues in the first year.

• A laska 's  curren t tobacco tax is  below the  national average, even though A laska has  one of the  h ighest 
ra te s  of tobacco-related death  in the  nation. Nor have tobacco taxes in Alaska kept pace with inflation. In 
1964. the year that the first Surgeon General’s  report on smoking and health was released, the s ta te  tax 
comprised 2TY> of the retail price of cigarettes. Today it is only 14V».

• The public supports  tobacco taxes. A January 1996 statewide survey found that 74"»> of Alaskans support 
an increase of SI per pack in the s ta te  excise tax on cigarettes.



"If, in the United States, five 727s with 200 people 
crashed every day of every week of every month of 
every year, sooner or later someone would say, 

‘We’ve got to do something about this.
-  Dr. John Allen (past president)

American Lung Association

j y |  OBACCO IS A UNIQUE PRODUCT BECAUSE OF THE STAGGERING TOLL IT TAKES ON THE LIVES OF MILLIONS.
Each year, tobacco kills more Americans than AIDS, alcohol, car accidents, fires, illegal drugs, murders, and
suic; ies combined. It is the only legal product tha t when consumed exactly as  the manufacturer intends, causes
addiction, disease, and death.

• Tobacco is unique in the num ber of A m ericans it kills. Each year 419,000 Americans die from smoking. 
That’s 1,100 Americans each day. one every 75 seconds. One of every five deaths in the U.S. — and in 
Alaska — arc caused by tobacco. Tobacco kills more than one out o f three long-term users, half of whom die 
in middle age.

• Virtually all new u se rs  of tobacco p roducts  a rc  children. Almost 90".. of all smokers started before the 
age of 19. The average age of initiation is 14.5 years. Adults don’t s ta r t  smoking — kids do. The same is 
true of smokeless tobacco use.

• Tobacco is unique because  it is harm ful to all u se rs  a t all doses. There is no safe level of tobacco use. 
Smoking ju s t  two cigarettes a day doubles one’s risk of lung cancer and increases the risk of heart disease 
and stroke.

• Tobacco use  produces no health  benefits . Unlike some food products which provide nutritional benefit but 
also contribute to the risk of heart disease under certain circumstances, tobacco provides no nutritional 
benefit and is harmful under all circumstances. Unlike alcohol, tobacco kills even when used in “moderate" 
amounts.

• Tobacco sm oke kills  u se rs  and non-users  alike. The American Heart Association estim ates that 52,000 
deaths a year arc caused by exposure to second hand smoke, making environmental tobacco smoke the 
third leading cause ol death in the nation (behind active smoking and alcohol abuse). Viewed another way, 
this means that for every eight smokers that the tobacco industry kills, it takes one non-smoker with them.

• Tobacco is unique because  it con ta ins  nicotine, a  highly addictive drug. Researchers widely regard 
nicotine to be as  addictive as  heroin or cocaine. Withdrawal from nicotine addiction is like withdrawal from 
other highly addictive substances: difficult and painful. Seventy percent of smokers say they want to quit, 
and millions try to quit each year, but only 2 .5". succeed in any given year.



“There is widespread agreement... tfu.< few measures exhibit 
the speed and magnitude of impact achieved by increasing 

taxation on tobacco products. [IJncreasing tobacco excise taxes 
must be considered an essential and primary component 

of any comprehensive tobacco control program."
—  The Impact o f  Cigarette Excise T a m  on Smoking Among Children and Adults 

National Cancer Institute (August 1993)

[ 3  VERY DAY IN THE UNITED STATES. ABOUT 3,01)0 CHILDREN JOIN THE RANKS OF CIGARETTE SMOKERS. Tile
average age is 14.5 years old. Of these 3,000 new smokers, we can expect that 30 will be murdered, 60 will die
in traffic accidents, and 1,000 will be killed from smoking.

• A dults  d on ’t s ta r t  sm oking  —  k ids  do. Some 89%  of adu lts  who sm oke began using  c igare ttes  by or a t
age  18. If children can be dissuaded from smoking they almost always lose interest by the time they reach 
19, greatly reducing their chance of premature death.

• Youth sm ok ing  and sm okeless  tobacco use  ra te s  in A laska  are  h igher than  the national average. In
1989,23%  of high school seniors in Alaska reported that they smoked daily. Eighteen percent of 12th grade 
boys reported daily use of chewing tobacco.

• As tobacco taxes  a rc  increased, youth consum ption will drop. Research shows tha t a  price increase of 
10% in cigarettes can be expected to produce a  10% decrease in consumption by youth. A substantial part 
of the decline is a result of children who will not initiate smoking at higher prices.

• Children a rc  m ore influenced by tobacco prices than  adults . Children who smoke may not yet be addicted, 
and generally have less disposable income. A significant price increase in tobacco products will discourage 
kids from starting to smoke, while encouraging current smokers to quit or cut back.

• E x p e r ie n c e  in C anada  d e m o n s t r a te s  th a t  in ­
creased  tobacco tax es  will substan tia lly  reduce 
sm oking  am ong  kids. During the 1980s, Canada 
ra ised  tobacco taxes  from ra te s  com parable to 
cu rren t U.S. ra te s  to about S3 (U.S.) per pack.
Between 1981-1991. teen smoking declined by more 
th n 60% in Canada while it remained relatively 
constant in the U.S. (Sec Figure 1.)

• In 1994, the A laska D epartm ent of HealUi and 
Social S e rv ice s  recom m ended  a  $2  p e r  pack  
inc rease  in s ta te  c igare tte  taxes  a s  p ar t  of its  
Cancer Control Plan. The research team concluded:
“P reventing  tobacco use by children is the key 
challenge in tobacco use reduction, and a substantial 
excise tax increase is our strongest weapon. No 
other measure can have as  great an impact on the 
public's health and that of our children."

Figure 1: RtiJ cigarette prices and cigarette smoking among Canadians 
age 15 to 19
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“State tobacco tax revenues are up. Monies collected from the 
tobacco tax are on target.... This is good news. Cigarette consumption 

in Michigan is down, as was expected and predicted by health 
and treasury cfficials. ... Reduced consumption is also good news....
[Millions of dollars in health care costs for smoking related disease 

will be saved as a result of reduced consumption."
—  Douglas B. Roberts, Michigan Stale Treasurer (July 1995)

_ m  statem ent regarding Michigan tobacco tax increase to 75 cents per pack

gjM O K IN G  CAUSES MORE TUAN $50 BILLION IN DIRECT HEALTH CARE COSTS EACH YEAR, according to the U.S. 
Centers for Disease Control and Prevention. Economic productivity losses add another $50 billion, bringing the 
total cost of smoking to $100 billion per year.

• In A laska, sm oking is responsib le  for 23%  of all dea th s  am ong A laskans age 3 5  and older. Direct 
health  ca rc  cos ts  a t tr ibu ted  to  sm ok ing  in 1991 for A laskans  in th is  age group w ere  $ 4 5 .6  million. An
additional $82 million was lost due to indirect costs (lost productivity), bringing the total economic impact 
to $127.6 million. For every dollar th a t ’s collected in tobacco taxes, the Alaskan economy loses $7 from the 
impacts of smoking.

• Sm okers  use  50%  m ore sick  leave and use  th e  health  care system  50%  more titan non-sm okers.

• Current and former sm o k ers  g en era te  an  es tim ated  $501  billion in excess  hea lth  care cos ts  ov : r  the
course of their lives, even though smokers die an average of 12 to 15 years younger than non-smokers.

• N on-sm okers pay for 75%  of all governm ent expend itu res  on sm oking-related  hea lth  carc through 
taxes.  Of the $50 billion ii. U.S. health care expenditures caused directly by smoking in 1993. $22 billion 
was paid for by government lunds.

• The A laska Long Range Financial P lanning  Commission has 
es tim ated  th a t  a  tobacco tax  inc rease  of $1 p e r  pack  on 
c ig a re t te s  and a  com parab le  in c re ase  in ta x e s  on o th e r  
tobacco products  would ra ise  approxim ate ly  $ 43  million 
annually. The Commission concluded: “This tax increase will 
dramatically lower teenage smoking and reduce tobacco use by 
adults, both of which will reduce the S ta te ’s  future expenditures 
on health care costs."

• Tobacco tax  in c re a s e s  r e s u l t  in in c re a s e d  rev en u e  and 
reduced consum ption. (See Figure 2 .) This is because for most 
of the population a 10". price increase will result in about a  4".> 
sales decline (with higher declines among kids). The net effect 
of a tobacco tax increase is that more money gets spent on fewer 
cigarettes, resulting in major health and revenue gains.

• Increased  tobacco tax es  offer a win-win-win opportunity,
simultaneously preventing tobacco addiction and death, reducing 
health care costs, and raising revenue. \»«t </k4 «#rHr« •»*!?< « 4»J i l  l 4
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PREFACE

Barents Group LLC of KPMG Peat Marwick LLP was asked by the Alaska 
Cabaret. Hotel. Restaurant and Retail Association to study a proposal by the State of 
Alaska Long-Range Financial Planning Commission (“the Commission") to increase the 
State cigarette tax by $1 per package from $0.29 to S I .29 starting in fiscal year 1996. 
This report, which describes our findings, has an Executive Summary, four parts, and a 
technical appendix. Part I is an introduction. Part II describes the methodology used to 
evaluate the Commission’s analysis. Part III describes our results, and Part IV provides 
our conclusions.
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E X E C U T IV E  S U M M A R Y

Barents Group LLC of KPMG Peat Marwick LLP was asked by the Alaska 
Cabaret, Hotel, Restaurant and Retail Association to study a proposal by the State of 
Alaska Long-Range Financial Planning Commission ("the Commission") to increase the 
State cigarette tax by SI per package from S0.29 to SI.29 starting in fiscal year 1996. 
The Commission estimates that this proposal would increase cigarette tax revenues (in 
constant P 9 6  dollars) by S42 million per year for the period 1996 to 2000 (and beyond).

KPMG Barents found several major shortcomings in the Commission’s estimating 
procedures that lead to a substantial overstatement of the net revenue impact of the 
proposal. The Commission assumed an unrcalistically low responsiveness of cigarette 
consumers to changes in the price of cigarettes. The Commission also ignored the 
tendency for consumer responsiveness to increase with time. Furthermore, the 
Commission ignored the long-run decline in per-capita cigarette consumption observed in 
Alaska and in the United States in general. Finally, the Commission misstates the  

revenue potential of a fixed, per unit tax in the context of inflation. Each of the 
considerations contributes to an overstatement of potential revenue gains from the tax 
proposal.

In summary, KPMG Barents found that the Commissior. wcrstated the revenue 
potential of the proposed tax by almost SIO million (29 percent) in FY 1996. and by $25 
million (146 percent) in FY 2000. Consequently, the proposed tax would play a much 
smaller role in closing Alaska’s grow ing fiscal gap than claimed by the Commission. The 
tax would also increase the bootlegging of cigarettes in Alaska, in connection with 
military installations, Indian reservations, or other nontaxed alternatives. Finally, as a 
result of declining cigarette demand, the State increase would reduce local tax collections 
in Anchorage. Juneau, and F« irbanks by a total of $5 million over the 5-ycar period.

i



I. IN TR O D U C TIO N

The Stale of Alaska Long-Range Financial Planning Commission ("the 
Commission") has proposes a SI per package increase in the State cigarette tax. The 
reason for this tax increase is to help close a widening deficit in State finances for fiscal 
year 1996 (FY 1996) and beyond. The Commission estimates a deficit of $513 million 
for FY 1995 and forecasts a deficit of over $1.3 biilion by FY 2000 without changes in 
cuiTcnt State fiscal policy.1

A 345 percent increase in the Slate cigarette tax from $0 29 to $1.29 will have u 
number of unintended effects in the State. These effects include: ( 1 1 continued shortfalls 
in state government revenues; (2) a loss in revenue to major municipal governments; (3) 
increased illegal activity because of the bootlegging of tax-free cigarettes from 
jurisdictions not covered by the state’s taxing authority, military bases for example; and 
(4) deterioration in the distribution of income due to the regressive nature of the tax.

The Commission estimates that a $1 per package increase in the cigarette tax will 
raise an additional $42 million per year (in constant 1996 dollars! during the period FY 
1996 through FY 2000‘. These estimates, however, arc based upon several questionable 
assumptions that overstate the revenue potential of the tax. and will result m the State’s 
revenue goals not being met.

First, the Commission believes that consumers would be unlikely to materially 
adjust their purchasing behavior ill response to sigr.ificantly higher cigarette prices caused 
by the tax -ncrcasc. In other worJs. the Commission assumes a "demand elasticity" much 
lower than reported in most peer reviewed professional journals. The scientific evidence 
suggests that following the proposed tax increase, cigarette aulcs, and. hence, tobacco tax 
revenues, would fall much more than the Commission believes.

Second, the Commission makes no reference to the long-run decline in smoking 
per capita in Alaska and nationwide. Taking this into account further lowers the revenue 
potential of a tax increase.

Third, the Commission ignores long-run factors specific to Alaska that arc likely 
to further erode potential tax revenue gains. Tax-free cigarette sales at military 
installations arc likely to rise substantially, through legitimate sales and through 
bootlegging, if the proposed tax increase becomes law Even under the existing tax 
regime, an extraordinarily large share of cigarette sales in the Stale already occur through 
military bases.

See Stale o f Alavla Long-Range Financial Planning Comrrmuon. I*wx p | Thc*c aJii»uni' a»e 
ctp reu cd  in FY 1996 dollars
* See Stale o f Alaska Long-Range Financial Planning commission 1995. p 3 a n J p  26
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Finally, the Commission misstates the revenue potential of a fixed, per-unit tax in 
an inflationary environment, which also contributes to an overestimation of potential new 
tax revenue.

In addition to the impact on State tax collections, we also find that the proposed 
tax increase will directly reduce the tax collections of Anchorage, Fairbanks, and juncau. 
This reduction will result from the tax-induced decline in demand for cigarettes that are 
subjer to local taxation in these jurisdictions.

Interest in the distributional consequences of taxes has historically been a major 
concern in tax policy debates. The concern is particularly acute lor lowcr-incomc 
taxpayers, for whom even relatively small dollar increases in tax burden can require 
disproportionately huge sacrifices. The 345-percent increase in cigarette taxes will 
represent a much larger percentage of income for lower income residents than for 
wealthier residents. This will adversely a.feet the distribution of income within the State 
and make the tax system more regressive.

In summary, we find that the Commission overstates potential revenue gains of 
the proposed tax increase by 29 percent in FY 1996. and by FY 200(). overstates potential 
revenue gains by 146 percent. In addition, the decline in local tax revenues collected by 
Anchorage, Juneau, and Fairbanks, which the Commission docs not discuss, will be 
approximately SI million per year. Indeed, revenues may be even lower due to increased 
bootlegging. Finally, the tax increase will fall most heavily on the lowcr-incomc portion 
of the State’s population


