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February 19.1996

An Open Letter to the Kcnai Peninsula Delegation
Scnutor Judy Salo

Senator John Torgctson

Representative Gary D avis

Representative Mike Navarre

Rcpresentaiive Gail Phillips

Dear Ms Salo. Mr Torgerson. Mr Davis. Mr Navarre, and Ms Phillips

I am writing in response to your December 18.1995 letter to Mr Charles Clark. Director.
L,PA Region 10. regarding the proposed NPDES permit for oil and gas discharges in Cook Inlet
In the Ifncr. you stated that "regulations for the oil and gas industry must be derived from sound
scientific measurement and observation and then tempered by economic considerations” Vou
stated that vou "concur with the concerns expressed by UNOCAL ™

I wav disappointed in sour response to the EPA because vou have onl) reiterated
UNOCAL's position on the permit Vou have not. | believe, given adequate consideration to
legitimate and scientifically-founded concerns regarding the rcutuancc of the permit We asked
an independent scientist from Cornell University. Dr Robert flowarth. to review the draft permit
and associated documents (including CIRCAC. MMS. and industry studies! Dr Kowvth isan
internationally renowned scientist (his report arvj credentials art enclosed! who has served on a
number of National Academy of Sciences pinch and is the Atkinson Professor of Ecotogv anj
Environmental Biology at Cornell University

Dr Howarth concluded "that the scientific basis foe issuing the proposed NPDES permit
u flawed and inadequate " His report details the potential and pathways for transport and
btoaccumulation of pollutant*, from the oil and gat industry He clcariv demonstrates that
previous studies m Cook Inlet are inconclusive "the actual nsk to the biota of Cook Inlet cannc*
be adequately determined but is likely to be far greater than stated * Mowionng standards
required bv EPA in the draft permit ar# inadequate, nor cxeessivt
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COMMENTS ON THE fKOPOSED NPDES GENERAL PERMIT FOR
OIL AND GAS EXPLORATION. DEVELOPMENT. AND PRODUCTION
FACILITIES INCOOK INLET, ALASKA

by

Robert VV Howards. Ph.D.
Section of Ecology bt Systematic*
Division of Biological Sciences
Cornell University
Ithaca. NY 14853 USA

iS Janu»ry 19%

I have carefully reviewed the draft NPDES Permit «AKG2S510G (or
Cook Inlet, the September 7. 1995 "Cook Inlet (Retssiuncvl Fact Sheet for that
permit and the November 1995 report from Paramcfn* on MUmg Zone
Determination md Risk Assessment of Produced Water* from Oil and Gas
Facilities in Cook Inlet. Alaska which :* relied upon heavily in the draft
perm*t Based on this review. lIconclude that the scientific basis fvr issuing
the proposed NPDES permit is flawed and tudequate The actual risk to the
b ota of Cook Inlet cannot be adequately determined from the information
provided tn these reports but is Hkelv to be far greater than stated

The Cook Inlet (Reissuance) Fact Sheet for the proposed permit
state* If a definitive determination of no unreasonable degradation canm»t
be made because of insufficient information. EPA must then determine
whether a discharge will cause irreparable harm to the manne environment
and wtiether therr are reasonable alternative to cewiic disposal* Ip The
application of thi* policy toCook Ink! mandates further analysis |1believe
that such further analysts will lead to a requirement foe alternatives tom idu
disposal, such as rrtntxcnon of formation waters and shonrba®M disposal
(and recycling and reuse) of drslImg fluids iHowarth aid Mato J 3991) S-nce
such alternatives are pmsrble the proposed permit cceifhm with ?»e
"national policy that, whence er trasrb-e pollution should be prevented or
reduced at the some < that pollutso s schsch cannot be presented should he
i<ot"M in an em mesmrttfalW® sate manner, arv! that disposal os release into
ih* entiftmmeni should be emploved only as a last rest rt (p 55 of Cook
Me* IRemo a/ve) Fact Sheet! Ma*»r f*d.ngs ol the permit and asvnciatr*



Die draft permit and fact sheet make no mention of the accumulation
of oil hydrocarbons and other toxic substances in living organisms In die
supporting document for estimatuig mixing /ones, Parametrix (1995)
discounts problems with bioaccumulation and bioconcentraton of toxic
substances m formation waters Their logic isbased on the re.ativcly low
octanol-water partlomng coefhdent for many oil hydrocarbons in formation
waters, on d supposed rapid elimination of ot) hydrocarbons from marine
organisms, and on the often low and variable concentrations of oil
hvdrocarbom found in previous monitoring efforts in Cook Inlet (Parametrix
1 *05. pp 24*25) Parametrix (1995) goes on to assert that "the few marine
n ammals and birds known to occupy upper Cook Inlet ..are unlikely to be
at risk from exposure to produced water constituents since these compounds
do not readily tloaccumulate (p. 30).

These conclusions and the underlying logic are wrong All of the
hydrocarbons considered bv Parametrix (1995) preferentially accumulate ui
fatty tissues out seawater, as shown by octanohwatcr parttomng coefficients
weli ow.1 land as high as 2.000 (Table E-a in Parametrix 1995) Hus simply
must be explicitly considered in determining the exposure of organisms to
toxic substances and therefore the six* of th# mixing /one, and cannot be
dismissed by simple references to others who say that a little bioconcentration
tsO0 K (Parametnx 1995, p 25) According to the National Academy of
Science s report on Qtf in Ibc ixi "Numerous studies have shown that
bivalves can “cumulate hydrocarbons to a level several orders of magmiudv
above the concentration in the water (NAS 1985. p 739). Table 4*3 of that
rcpon supports this statement and specifically shows high levels of
tnoaccumolaiton of napthalen* and diaromatscs. major toxic components of
formation svaters

Parametrix (1995. p 25) states that the hydrocarbons taken up from
formation waters into organisms w 41 be rapidly depurated Ol removed from
its* organism Such depuration can occur, but is often much slower thin
stated bv Parametrix (19951 The length of original erposute of the organism
to th* poliutantt t* critical,with depuration being much longer in chronic
pollution conditions (such as associated with formation waters) than in ih*
tfxotMerm lab exposure studies cited by Parametn* (1995). we pp 2V9**i2of
ifv National Academy of Science report (NAS 1985) In the case of chtoiuc

m the half life for depuration can be more than 1 month (NAS 1985.
pp WKk.10)). far longer than the twurx to dasa stated by Parametrix (1995)

Parametrix 11*95. p 24) cues monitoring studies which hase shwwn
generally low concentrations of ml hydrocarbons in organs»ms near rigs or in
the case of the Arthur D Little study, the tack of "any clear spatial pattern
axsoctatej with the produced water outfall for the Trading Hay Production



facility " Rather than indicating no problem with bioaccumulation, these
findings may result from long-range transport of substances away from
discharge cites, with bioaccumulation which is highly variable in space and
may be most pronounced well away from rigs (where there has been little or
no monitoring). The possibility of long-range transport is discussed further
below

Bioaccumulation poses a particular threat to birds and manne
mammals since they have no gills through which oil hydrocarbons are
equilibrated back into solution in seawater Dioaccumulation in birds and
mammals is often through the food they consume (NAS 1985. p. 303) The
extent towhich birds and manne mammals (including endangered species)
inCook Inlet are currently exposed to toxic oil hydrocarbons from formation
waters and other sources iscompletely unknown and needs to be assessed
before further discharges should be permitted

Assumption tin NPDES Permit Wili_nulJuwicJAL.rcllutton

Page 8 of the fact sheet issued »n September 1995 for the proposed
permit states The reissuance of this permit will not result in additional
pollutant loading to the receiving waters, therefore, this action complies with
the State s antidegradation policy This statement is not correct. The
amount of formation water produced during OCS development increases
dramatically with age inawell and ina field Inanew well, tixc volume of
formation water is small relative to the amount of oil produced, but tn an old
well may produce 20*limes more formation water titan oil (Neff et al 1987)
Thus, ifcurrent production rigs in Cook Inlet arc allowed to continue to use
the same technology, pollution from formation waters is likely lo increase
substantially over time under the new NPDES permit

ptopcsed Tcaitr.c Procedural atm

For monitoring effects, the proposed permit would rely very heavily
oil asulv luixih testing, or LC50* wlwrr test orgaiuvms are exposed to
%anou» dilutions of effluents for 9* hrs and the concentration which kills
half tive test t"rgarusm* isestimated LC50 testswould be liveonly toxicity
testing fur drilling fluids (p to of draft permit) For formation waters. LC50 s
would Still be the pnmarv method of determining toxicity, but tests would be
augmented with determinations of pollutant effects on growth and some
other tublcthal *tfrcth fp ?4 of draft permit) To date, only 1.CM and growth
studies have Wen performed for effluents in Cook Inlet (Parametrix 1905. pp
"4* and 35) Thn« tests are the basis for one ot five approaches used to
estimate required m%ing rones for effluent discharges under the permit (p 31
of Cook Inlet <R*ixtuAive) Fact SUrt)



Problems with LC50 approach are thoroughly reviewed and discussed
in the 1985 National Academy of Sciences® report (NAS 1985), by Sclundler
(1987) and by Howarth (1989). The approach tends to greatly underestimate
ecological harm. In the case 0f dissolved oil hydrocarbons, LC50 tests often
lead to "values of concern® of 1.000 to 3,000 ug/l. while adverse ecological
effects occur at oil concentrations as low as a few ng/1 (NAS 1985; Howarth
1989). The National Academy of Sciences” report (NAS 1985) recommends
that LC50 tests be used only tocompare the toxicity of different substances or
tc compare the sensitivity® of differenlorganisms or life stages, and not to
predict ecological harm or set "safe levels,” as the draft NPDES attempts.
Such bioassays are helpful in ranking oils in order of toxicity but are or
limited value for ecological prediction" (NAS 1985, p. 163).

Using growth rather than death as the measure tn toxicity tests docs
little to improve the situation, and in fact the two approaches give
comparable results (Parametrix 1995, pp. 35-38) This is at least in part due to
the insensitivity of using growth rate as a measure. According to the
National Academy of Svier®es® icport, "growth of fish is relatively easy to
monitor, but tish require long exposure times before significant differences
can be detected, compared with controls” (NAS 1985. p. 189) That report goes
on to suggest that using behavioral changes provides a much more sensitive
test of adverse effects from oil FNAS 1985; pp. 138-139). The NPDES permit
would require no such testing. Some sublethai testing would be required, but
only for formation waters (not drilling mud discharges), and only fecundity
and larva) development in two test invertebrate populations would be
measured (p 24 of draft permit).

In situ Environmental MomtoriniLi* inadequate:

During exploratory drilling, the proposed NPDES permit would require
monitoring for changes m sediment pollutant concentrations and for impacts
on the benthic community (p. 17 of draft permit). Previous monilonng
efforts in Cook InJet have been unable to sec a major effect on the benthos
during exploratory drilling, iwi have they generally observed a predictable
increav* in pollutants near ngs. This, however, contrasts with »udies
elsewhere In the North Sea. effects from chronic pollution associated with
0CS activity have been clearly documented (Kingston 1987. Bakkcetal 1909-
b. Keiersen et al 1989, Gray 1989. Gray etal 1990). Interestingly, effects have
been seen even when low toxicitv drilling fluids have been used (Kingston
J'JK?. Reiertcn et al 1989), and these benthic effects were not predictable trom
toxicity testing, even including IUMVIethal testing (Hakke ct al 1969-a) Tlie
Sack of measurable accumulation of pollutants near ngs inCook Inlet, and the
lack 0f a clearly demonstrable effect of pollutants on the benthos there, may be
tlie result of transport of toxic substances away from the rigs (we discussion



below). Such transport seems likely given the strong tides and currents
which characterize Cook Inlet. Without knowledge of the fate of the toxic
substances discharged, itis impossible to estimate the amount of ecological
harm. At present, this fate is unknown.

Under the terms of the proposed NPDES permit, environmental
monitoring during development activities may not be required: "An
exemption to post-drilling monitoring will be granted ifno impact was
indicated during drilling" (p. 17 of draft permit). This ignores potential
problems of pollution from the formation waters during production.
Continuous monitoring throughout the life of the field should be required,
particularly since the volume of formation waters increases in an older field
(discussed above).

Long-Range Transport.pl.Toxic.Substances is Ignored:

The draft permit and supporting documents fail completely to discuss
the probability that toxic substances, both from drilling fluids and from
formation waters, are likely to be transported for significant distances from
the site of discharge. An implicit assumption behind the mixing zone models
used (Parametrix 1995) is that such transport occurs, but apparently itis
assumed that toxic substances will be diluted during such transport. Toxic
materials may well be dispersed and diluted, but they may well also be
accumulating in low-energy environments, including such sensitive areas as
coastal marshes The majority of toxic discharges from 0CS operations are
cither particle bound or quickly become particle bound in the environment,
particularly onto fine particles. Such fine partmes. and associated pollutants,
can easily accumulate in low-energy environments long distances away.

"urrcntly in Cook Inict, the fate of toxic discharges is not known, and
very little is known about iransport of such substances. However, two reports
present data which hint et accumulation of pollutant oil hydrocarbons away
from rigs. Neff and Douglas (1944, as cited on page I A 15 of the 1995 DEIS for
lease sale 149 in Cook Inlet) found very high levels of petroleum
hydrocarbons (8.97 to 1376 ppm) 2 miles to the northeast of an outfall,
concentrations much greater than found closer to rigs in Cook Inlet. Also,
Arthur D Little. Inc (1995. pp. 3-4) found highe- levels of sediment oil
contamination at two sites away from rigs than near rigs and outfalls in the
fWluga River and Trading Bay areas of Cook Inlet Further discharges of
formation waters should not be allowed in Cook Inlet until the fate of toxic
hydrocarbons in such discharges is better known



Problem* with Synthetic Drilling M uds are Not Adequately Considered:

The "Cook Inlet (Reissuance) Fact Sheet" implies that synthetic drilling
muds will be allowed and states that "preliminary data” show the toxicity of
these muds to be similar to others used under Region 10°'s NPDES permit (pp.
18-19). The mutagenic and carcinogenic potential of synthetic oils is greater
than that for natural crude oils (NAS 1985, p. 478). This led the National
Academy of Science®s report to conclude that "...the future use and discharge
of these synthetic products should be monitored with care"™ (NAS 1985, p.
478). The testing procedures proposed for the NPDES permit are totally
unable to determine whether the discharges are having mutagenic or
carcinogenic effects.

Effects within Mixing Zone are Ignored, and Standards are Permis™y.o:

The size of the proposed mixing zones are set by the State of Alaska
water quality standards: 10 pg/1 for aromatic hydrocarbons, and 15 pg/1 for
total aqueous hydrocarbons (p. 29 of "fact sheet'). These values may not be
adequate, and if they are, they barely are. The National Academy of Science s
report (NAS 1985) points out numerous biological effects which occur at
lower concentrations of dissolved oil hydrocarbons, concentrations as low as 1
Mg/1 or less. Also, itis important to note that the toxicity of oil hydrocarbons
in formation waters is higher than for many other oils since formation waters
aie enriched in the most water soluble, toxic fractions (Howarth and Marino
1991, p. 6). Benzene alone, which isa known carcinogen in addition to being
extremely toxic, can constitute 30-40% of the oil discharged in formation
waters in Alaska (NAS 1985, p. 474).

The report of the National Academy of Sciences (NAS 1985) is
particularly concerned over the effects of fairly low levels of oil hydrocarbons
on behavior "Of all the processes examined, the perturbation of normal
behavior at very low concentrations of petroleum (as low as 10 pg/L) suggests
a particular concern Tlie continuance of normal behavior underlies and is
absolutely critical to larval settling, feeding, reproduction, substrate
recognition, and homing. In this context a change in or cessation of feeding is
mw of the tirst indications of oil pollution in many test animals. (NAS 1985.
p 486).

Even ifone accepts the Alaskan water quah»y standards as adequate, it
is critical to note that uiesc cannot be met in Cook Inlet at the end of pipe
discharges. The draft permit fully acknowledges that a "mixing zone" is
required to allow for pollution to be diluted to these levels. Within the
mixing zone, pollutant concentrations will be incredibly high, as high as
182,000 ug/lfor total aromatic hydrocarbons from formation waters (p 23 of
draft permit). Organisms within this area will certainly be adversely affected.
To meet the Alaskan water quality stjndard. mixing zones of up to 955 m (for



Granite Point) are proposed. This corresponds to an area of up to 720,000
around individual discharges. The draft permit and supporting documents
make absolutely no effort to assess the magnitude of ecological harm from the
pollution allowed within these areas.

Potential Effects on Marine Mammals are Real and Underestimated:

Even within the rather permissive analysis of the draft permit, it is
acknowledged that species such as Beluga whales are at risk (p. 27 of "fact
siieet"). Tlie permit makes no provision for dealing with this risk. And for
the reasons outlined above, the risk to Beluga whales and other species is
probably much greater than the draft permit and supporting documents
estimate. At present, it is probably not possible to fully assess the risk to
marine mammals such as whales, and "probably less is known of how oil
affect* marine mammals than any other group of marine organisms" (NAS
1985). In addition to potential direct effects from bioconcentration of oil
hydrocarbons in whales (discussed above), "marine mammals including
whales may be adversely affected by alterations in the ecosystems supporting
them, changing food webs. cor instance, amphipods - which regularly
disappear from oil-contaminated sediments - are a favored food for gray
whales " (Howarth and Marino 1991, p. 31). Such considerations dictate
that toxic pollutants not be discharged into Cook Inlet until their effects can be
better understood and predicted.
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23 January 1996

Environmental Protection Agency, Region 10
Attn: Ocean Programs Section, WD-137

1200 Sixth Avenue

Seattle, WA 98101

To whom it may concern:

This letter is commentary on the Draft National
Pollution Discharge Elimination System (NPDES) Permit
for Cook Inlet Oil and Gas Exploration, Development
and Production. Hy comments will focus largely on the
marine mammals of the region and the materials 1in tho
EPA"s fact sheet and proposed permit. I am opposed to
issuing the permit as it stands and would request that
a zero discharge permit be issued for this region.

In 1994 and 1995 | participated as a member of
the U.S. delegation to the eight nation Arctic
Monitoring and Assessment Program (AMAP). The major
theme of the AMAP report that is being prepared 1is
that pollution from all over tho globe 1is moving to
the north and impacting living systems.

AMAP consid movement of pollutants on a global
scale.” Within tlna permit tho exclusion zones range
from 1000 m to 20 miles along a relatively closed
inlet system. Considering the inlet has the second
highest tidal action in the world thore will be
movement of any discharged materials. Unfortunately
this movement 13 not so much one of flushing,
particularly in the winter months whon fresh water
input into tho inlet is limited, but one of sloshing
about in a tub of dirty water.

Materials discharged from a cite will move at one
period of dm/ down to the ocean in the nol" ™71
currant ana witn cne outgoing tiae. hicnin a tow
hours tho tide changes and the materials reverse their
action and move up tho inlet perhaps oven past thoir
point of origin. Those materials discharged during
tidal flow will first move up the inlet. During the
Exxon Valdoz oil spill, weathored crude was found well
up the inlet in the summer, 1indicating that even at a
timo of increased river flow materials can move up the
inlot ovor timo.



Water movement and exclusion zones are therefore

a concern. The fact sheet states that unique habitat
was considered in this permit and that discharge is
not allowed in some selected areas. Exclusion limits

are mentioned for Steller Sea Lion aauntic foraoina
area (please note that this animal was named for a
biologist whose name was Steller not for stars and so
the spelling needs to be corrected), as well as for
Sugarloaf Island, and other areas along the inlot.

The implication 1is that with these exclusions that the
permit would be sate for unique habitat and species of
the region.

On the other hand, within the permit on page 37
under "2. Produced Waterl it states that it "may
affect, but is not likely to adversely affect, all of
the considered species excapt the Beluga whale."” Tho
paragraph ends with the EPA concluding that ""may
adversely affect®™ 1is based on lack of conclusive
evidence regarding the actual impact of produced water
discharges upon the species.” This to my mind means
that there 1ia concern for the entire inlet for the
Beluga whale.

In addition there 1is conflict with the concepts
behing the mixing zones. The mixing zones have been
described and it is noted that due to the flow of
water in the Inlet, with its extremely high tides, any
discharges will be stirred wcl®. These statements are
contradictory to the relatively small exclusion zones
(1,000 - 1,500 m) that have been established for most
of tho Inlet. IT there is a great deal of water
movement, then that would require larger exclusion
zones, especially if that movement 1is one of back and
forth and not flushing in just one direction. |
therefore have serious concerns over the mixing zones
and relatively small discharge exclusion zones as
outlined in the pormit. This becomesa critical
concern when the health of the marine mammals of the
region aro considered.

As stated above there may be adverse impact to
Beluga. Tn 1994 1 was appointed to sit on the
National scientific Review Group for the Alaska Region
to evaluate all marine mammals under the amendments to
the Marine Mammal Protection Act. Those reports list
the Cook Inlet Beluga, and the Western Steller Sea
Lion as "strategic stocks™ which will be evaluated on
an annual bason and for which habitat degradation must
be considered. Harbor Seals worn notclassified due
to a lack of definitive information. They have had
significant doclinos in their population but it is
unclear 1if there are multiple stocks and thereforo the
resilience of the animaln.
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Steller Sea Lions hove been declining in this
region for nearly twenty years. Harbor Seale havo
been declining in this region for nearly twenty yeare.
Harbor Seals are known to feed on octopus whlcP”feed

VRIS RE'Y SRR R ol 1T T T T) S (A J mre
pollution ac they are filter feeders and/or search the
sediments for food. Therefore it ie possible that

Harbor Scal3 are being impacted by the years of
discharge in tho region.

Several years ago there was a massive die off of
Harbor Seals 1in Europe. It haB been concluded that
the animals died of a virus. It has also now been
found that the blubber of the animals that died had
low levels of an organochlorine compound. This
pollutant of itself was well within "safe limits" and
did not cause the deaths, but it had compromised tho
animals* ability tc fight off infection by depressing
the immune systems.

In people we carry a herpes virus in our body.
It does not manifest itself unless we are stressed.
Work 1loads, sickness, poor nutrition can cause the
eruption of "cold sores"™ or "fever blisters.”™ These
are indications that our system is week. They are not
related directly to a cold or fever, but a're tho
manifestation of the virus itself. If we do not take
care wo can then become very sick, and if pneumonia
sets 1in we can die. ThoGe who die of pneumonia did
not die of herpes, nor stress, nor even the sickness
that may have made them bed ridden, but they do die of
pneumonia.

Herring in Prince William Sound were observed to
seriously suffer from a virus in 1993 four summers
after the oil spill. It has been reported that they
carry this virus all the time and it manifests itself
when they aro strecsed. It is unknown what the exact
stress was in 1S92 or 1993 that caused tho effect but
the impact to herring, and the animals which feed on
heiring was evident.

Recent blood tests o< ~™u..c 1 Sea auu
Harbor Seals 1in this region, as reported by the
Univorsity of AlLaska Fairbanks Institute of Marine
Studies, indicate from liver enzymes that they aro

under stress. It ie unknown how stressed those
animals are and what type of "straw it will tako to
break the cornel®s back"™ with a disease outbreak. No

further pollution should be added to this scenario.
Wo know that the ecosystem of the lower Cook Inlet 1is
stressed. We havo tho ability to reduce pollution
into tho Inlet. We need to take precautions to
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protect thone species before thoro is any further
degradation of their health.

Alaska Nativo hunters in Cook Inlet, who aro
legally allowed to take Beluga whales for subsistence,
have reported lesions, and tumors in the animals ever
tho past few years. Only recently havo tissues been
campled to evaluate the health of these animals. As
more analyois 1is completed there will be a better
understanding of tho overall health of this animals.
Until then, and in light of those physical nign3 of
ill health, it is prudent to, where possible, reduce
tho pollution into Cook Inlet. This permit is an
oxcollont way to address this concern.

Humpback and Fin whales are alco listed as

"eendangered” and arc "strategic stocks.™ They do not
come up the inlet, however they do feed at its
southern end. Therefore thero ore four and possibly

soon to bo five "strategic 3tocks™ which live and feed
in the effluont of Cook Inlet. Two aro already
"endangered," and ono 1is being considered to bo listud
an "endangered." I am not aware of any other area of
the country whero there is that type of concentration
of marine mammals of concern which could all bo
impacted by one HPDES permit. It is Incumbent upon
EPA and ADEC to make this a zero discharge permit.

There has been an old saying "the solution to
pollution is dilution.”™ For conturioo this has been
the practice. What 1is now known 1ie that no natter
whero pollution 1is created, and no matter what medium
it is disposed into for dilution, it will move to
areas of loss energy, bo metabolized and be amo
incorporated into living syGtens. The EPA and the
Alaska Department of Environmental Conservation havo
officially stated that their philosophy 1Ir, ono of

pollution prevention. The Clean Water Act states that
tho national goal is to eliminate the discharge of
pollutants into navigable waters. Considering tho

boot technology available, the beet management
practice would be to insist on e zero discharge permit

for thin region.

Sincerely,

Carl M. Hild, K.S.Sci.Hgnt.
Dirlogiut / Planner
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New discharge perm it
for inlet doesn’'t need

tougher requirem ents

THE House Resources Committee meets in Kenai
loday lo talk about two issues of importance to the Kenai
Peninsula — HJR J9. which deals with federal discharge
permit for Cook Inlet platforms, and HB 175, a bill which
would limit the number of sport fishing guides in the state.

Fust, many thanks to the committee for holding heanngs
on these two measures on the peninsula, where oil and sport
fishing are central to residents' livelihoods, as well as their
lifestyles. It's great that the committee is taking an interest
in these issues and was willing to come to Kenai to team
more about the area and to hear first hand from residents

Second, we'd like lo lend our support to HJR fr>. which
asks the U S Environmental Protection Agency to issue a
final National Polllutant Discharge Elimination System per*
mit for the inlet's oil and gas operations that, in general

1 Omits the incremental momronng and reporting oblig-
ations required of permit holders in the draft proposal, and

2 Allows permit holders to operate under discharge mon-
itoring and reporting requirements that are not more rigor-
ous than those of the last permit

Requuemfnts of the existing permit, which espited sever-
al years ago, have worked well to protect the inlet Pithing
and oil have managed toco-habitate successfully, if not
always peacefully, in inlet waters for about 30 years Recent
studies have not shown that the inlet and its fish have been
hartned by cil and gas operations

Interestingly enough, the same studies are being used by
different sides in this utue — environmentalists who have
lobbied for a xero-ditcharge permit requuement and the oil
industry and its supporters who have lobbied just as hard
for the discharge of muds and cuttings, ptoduced water and
miscellaneous water-bated fluids to be continued

Environmentalists say ihe sampling hasn’t gone far
enough, so it can’t be concluded that there has been no harm
to the inlet. The industry says the studies show they've been
good neighbors.

Those who have conducted the studies have been careful
not to take sides

While some would say it would be taking a leap of faith,
we believe the studies provide enough evidence that ade-
quate protections arc currently in plate to ensure no harm
comes to inlet waters It follows — if it's not broken, does it
need fixing?

The proposed permit, while still allowing discharges into
the inlet, also increases certain monitoring and testing
requirments. There is no doubt a need for monitoring and
testing — even the industry agrees with this — but the
amount should be suppc-ed by common sense and scientif-
ic reasoning. Testing and monitoring for the sake of testing
and monitonng are wastes of time and money.

As an example, the draft permit proposes increased
reporting requirements for sanitary waste discharges from
the platforms even though the discharges have not been
shown to be harmful. The old permit requires monthly test-
ing; the draft permit calls for weekly testing with stricter
limits.

Requirements of the old permit are sufficient

It’sironic that the EPA in its 1996 National Water
Program Agenda set as a goal reducing monitoring and
reporting obligations by about 25 percent, while for the
NPDES permit for inlet platforms it increases those obliga-
tions

It's no secret that the maturing oil fields of llw inlet are
undergoing some tough times It’s getting harder and mote
expensive to make it economically feasible for the oil indus-
try to do business here That doesn't mean EPA or the com-
munity should turn their heads and not require adequate
protections for the inlet

But there’s big difference ui providing protection for the
inlet and mandating reporting and testing that will do the
inlet no good.

The public comment pcnod for the NFDES permit has
closed and a final decision on what will be required will be
iisued later this year. It goes without saying tha: no one
wants to han; the health of the inlet — including ihose in
the oil induitry Tlwrc is vast disagreement as to what’s
harmful and what: not — as evidenced by the diffctent
sides in Hus issue usi..g ihe same studies to support their
positions

When afinal permit is rendered, we hope it will continue
to allow discharges from the platforms and eliminate addi-

tional testing and monitonng that serve only to create more
paperwoek and expense while nirt helping the mleL



Northern Test Lab
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FAX MEMO

Onto: 23 February 1996

To: Houso ResourcesCommittee Far 465*4310

Representatives Groon. wuiems. Cgan. Games. Kon. Autterman.
Davios, Long. NichoHa

Copy: Representative Gary Dam Far 465*3035

From' Mika Taunaman

| am writing to comment on the draft NPOES Pem*i for Cook IrJet O»i & Oas
Exrloration. Doveiopmont. and Producson |have wed and worked m me Kcna»*
Soldotna area since 1959 and own a consulting engineering and envtfonrtrrtai
business. My famitg ara | hunt. fish. ptay. and work on the Ken«j PentotUa and are
concerned about what happens to our community ard the onv*onment

The prc™sod permit conditions are too itnngent | be*evO the perrn ihocod be
rerowed as > to allow the industry to corumue opening ettenbalfy as they *a*o
Our firm is regularly involved in environmental unvestgatons. grring me a better man
average understanding of industry ‘mmpactt on the tocal environment We test
dlscharges from 12 Cook Inlet on fecSUes on a wetitfy or monthly bear* « rougrvy
sco - 600 samples per year, permit ;nvts aro exceeded mayte a ha'fdcren « o=
per yaar. and whan they happen. *> problem* ate usually receded immediate t
Just like the rest of ui. the od industry <snot perfect cut they do a good :» and are
good neighbors.

Several studes hava been dona on tha ir-Jot soma tooting speoficaiy for
environmantal degradation caused by the erf nduttry The result? Ho .ndca’ion of
significant environmental damage, contrary to cES*ms by 1 envxc* menses
extremists Tha challenges and cost of operating n A'os** and Cooa Wet am
already burdensome. Samping is cosoy because samples nave to oa transported by
noiicopter 1am concerned that the proposed permt wound add an unfair &u*den on
the od operators n Cook Inlet and would tesuA ai cut oacas and css of .cos

We have a good balance n Cook met between dtivetopmont and emeenmanca*
protacbon (other than tcc many regulations already) Pease base me PEIMS
conditions on already avarfabto scent*c {V{0€0Ce and noi on cmoton Thar.** to*
the opportunay to comment
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SENATECOMMITTEE REPORT

First Committee of Referral

OATE 3/25/96 FURTHER

DATE TURNED INTO OFFICE

Tho Resources Committee consKJorod CS FOR HOUSE JOINT RESOLUTION NO 60(RES)

Relating to Rovisod Statuto 2477 nghts-ofway

and rrcommendi Senate Rill
. lame title

(*{ he replaced with CS (=C It; | I new title
I (puftc Bill:

( ) adopt previous CS J ) tfuane tide
technical title

( ) attached amendment f) new: SCR*___

| | adopt Letter of hxnl by Committee

| ) further referral to the Committee

potass do . . HR DsP AU
y -1V .- X -V
uUf ljrjf=*
- !/
[? | * >

CHAIK:/I'['C'IA-J J-\ CHAK
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SENATE CS FOR CS FOR HOUSE JOINT RESOLUTION NO. 60(RES)
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISI.ATURE ~SECOND SESSION
BY TLF. SENATE RESOURCES COMMITTEE

OfTemt:
Referral:

Spomorlttt HOUSE STATE AH'MRS COMMITTEE

A RESOLUTION
Relating to Revised Statute 2477 righls-of-wa..
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS Revised Statute 2477 (RS 2477) provided, "the right-of-way for :he
construction of highways over public lands. not reserved for public uses. it hereby granted";
and

WHEREAS the Congress repealed RS 2477 in 1976 in the Federal Land Policy and
Management Act. but the Act cvprcssly reserved cutting rights-of-way created under RS
2477; and

WHEREAS the Alaska State Legislature funded a 51.200.000 project conducted by
the Alaska Department of Natural Resources to document the R* 2477 rights of-way in
Alaska, and

WHEREAS the project found more than 560 routes that qualified as RS 2477 nghts-
of-way; and

WHEREAS RS 2477 tights-of-way resulted from the public"s use of routes for travel
between settlements and to access mineral i/ed areas th Alaska from the late 1800 S until 1968,
and

WHEREAS it is th the best interests of Alaska to preserve this historical and

. SCS OillJIR MXRFSi
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traditional rural transportation system because these routes form the transportation network for
surface travel between rural settlements and access to mineralized areas and because the re itcs
create significant entrepreneurial, recreational, and tourism opportunities for our citizens: and

WHEREAS the Slate of Alaska is committed to a balanced philosophy of (he
development and wise use of Alaska's scenic beauty, mineral wealth, wildlife, and other
natural resources coupled with environmental protection to ensure (hat future generations will
experience Alaska as it is known by present generations of Alaskans; and

WHEREAS the surface transportation system in Alaska is inadequate to address the
needs of our state; and

WHEREAS the United States Department of the Interior adopted regulations in 1938
interpreting RS 2477 staling that RS 2477 is "effective upon the construction or establishing
of highways. i» accordance with State laws, over public lands not reserved for public uses";
and

WHEREAS the interpretation of RS 2477 by the United States Department of the
Interior remained unchanged until the repeal of the strtutc when the regulations were also
repealed; and

WHEREAS federal and state courts have consistently ruled for 100 years that it was
the intent of the Congress in enacting RS 2477 that the law of the state whctc the RS 2477
right-of-way is located defines the acLs that constitute acceptance and the scope of the right-of-
way; and

WHEREAS the United States Department of the Interior is attempting to
administratively rescind the long-standing and widely accepted interpretation of RS 2477 by
adopiing regulations restrict!vely defining key statutory terms contrary to the intent of the
Congress and virtually eliminating all RS 2477 rights-of-way in Alaska; and

WHEREAS legislation has been introduced in the United Stales Senate by Senator
Frank Murkowski and Senator Ted Stevens, ard legislation has been introduced in the United
States House of Representatives to preserve the long-standing judicial and executive
interpretation of RS 2477 and to protect the existence of rights-of-way previously granted by
the federal government under RS 2477,

BE IT RESOLVED that the Alaska State Legislature endorses the efforts of the
Alaska delegation in Congress to preserve and protect the original meaning of Revised Statute

SCS CSHJR MHRES)
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by Native and pioneer Alaskans; and be it

FURTHER RESOLVED that the Alaska State Legislature respectfully requests the
members of the Alaska delegation in Congress to ensure that federal law recognizes the
controlling nature of stale law in regard to the construction and establishment of RS 2477
rights-of-way, as recognized by 100 years of judicial decision and by 38 years of Department
of the Interior regulation by enacting such a provision into federal statutes; and be it

FURTHER RESOLVED (hat the Alaska Slate Legislature respectfully requests that
the Congress include a 10-year period and a reasonable process for die assertion, recognition,
and determination of the existence of RS 2477 rights-of-way as part of legislation addressing
RS 2477 rights-of-way.

COPIES of this resolution shall be sent to the Honorable Ted Stevens and the
Honorable Frank Murkowski. U.S. Senators, and the Honorable Don Young, U.S.
Representative, members of the Alaska delegation in Congress.

3 SCS CSI1IK 60iKKM



Alaska State Legislature

N _ State Capitol
Official Business Juneau AK™ 99801
MEMO

T0: Legal Services
via fax: X2029 this pageon}y \
FROM: Annette Kreitzcr, Aide to (
Senate Resources Committee
DATE: April 1,19%
RE: CS HJR 60: RS2477 Highway Rights of Way

Please create a FINAL Resources committee subsututc for HJR 60 that incorporates an
amendment adopted in Senate Resources:

1) Page 3,Line 9. _
the Congress include a (REASONABLE) 10-vcar period and a reasonable
process...

There were no r**hcr cnangcs to the bill. Please deliver the FINAL to Senator Leman's
office, Room 115 ot ihe Capitol.



COMMITTEE:
SENATE RESOURCES COMMITTEE

DATE: April 1, 1996

SIGN-IN

ADDRESS

O fficial Uuilnata

PLEASE PRINT!
NAME

(MATLING) & (ZIP)

3///ram e# Ha(3 f /)em/

Subject of m eeting:

PHONE REPRESENTING
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CS FOR HOUSE JOINT RESOLUTION NO. 60(KES)
IN THE LEGISLATURF- OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

IY 1Hi: HOUSE RESOURCES COMMITTEE

OfTirrd:  .vi/%
KtTrrml: Rules

S|)(in.(ir(si: MOUSE STATE AFFAIRS COMMITTEE

A RESOLUTION

1 Relating to Revised Statute 2477 rights-of-way.

2

UK IT RESOLVED BV THE LEGISLATURE Ol HIE STATE OF ALASKA:

WHEREAS Revised Statute 2477 (RS 2477) provided, "the right-of-way for the
ronstruction of highways over public lands, not reserved for public uses, is hereby granted";

and
WHEREAS the Congress repealed RS 2477 in 1*176 in the Federal Lind Policy and

Management Act. but the Act expressly reserved existing rights-of-way created under RS

2477; and
WHEREAS the Alaska Slate Legislature funded a $1,20(1.000 project conducted by
lhe Alaska Department of Natural Resources to document the RS 2477 rights-of-way in

Alaska; and
\\HERE AS the project found more than 560 routes that qualified as RS 2477 rights-

of-way; and
WHEREAS RS 2477 rights-of-way resulted from tne public’s use of routes for travel
hetween settlements and to access mineralized areas in Alaska from the late 1800's until 1% 8

and
WHEREAS it is in the best interests of Alaska to preserve ihis historical and

HIJRMOb -1- CSIIK MIKES!
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traditional rural transportation system because these routes form the transportation network for
surface travel between rural settlements and access to mineralized areas and because the routes
create significant entrepreneurial, recreational, and tourism opportunities for our citizens; and

WHEREAS the Stale of Alaska is committed to a balanced philosophy of the
development and wise use of Alaska’s scenic beauty, mineral wealth, wildlife, and other
natural resources coupled with environmental protection to ensure that future generations will
experience Alaska as it is known by present generations of Alaskans; and

WHEREAS the surface transportation system in Alaska is inadequate to address the
needs of our stale; and

WHEREAS the United States Department of the Interior adopted regulations in 1038
interpreting RS 2477 staling that RS 2477 is "effective upon the construction or establishing
ol highways, in accordance with State laws, over public lands not reserved for public uses*;
and

WHEREAS the interpretation of RS 2477 by the United States Department of the
Interior remained unchanged until the repeal of the statute when the regulations were also
repealed; and

WHEREASfederal and state courts have consistently ruled for 100 years that it was
the intent of the Congress in enacting RS 2477 that the law of the state where Ihe RS 2477
right-of-way is located defines the acts that constitute acceptance and the scope of the righl-of-
way; and

WHEREAS the United States Department of the Interior is attempting to
administratively rescind the long-standing and widely accepted interpretation of RS 2477 hy
adopting regulations rcstrictivcly defining key statutory terms contrary lo the intent of the
Congress and virtually eliminating all RS 2477 rights-of-way in Alaska; and

WHEREAS legislation has been introduced in the United Stares Senate by Senator
Irank Murkowski and Senator |ed Stevens, and legislation has been introduced in the United
States House ol Representatives to preserve the long-standing judicial and executive
interpretation ol RS 2477 and lo protect the existence of rights-of-way previously granted by
the federal government under RS 2477,

RE IT KESOEYEI) that the Alaska State legislature endorses the efforts ol the
Alaska delegation in Congress to preserve and protect the original meaning ol Revised Statute

( SIUK 60IMK.S) 2z 11JKOMth
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2477 lo enable This generation and future generations of Alaskans to use Ihe routes established
by Native and pioneer Alaskans; and be it

FURTHER RESOLVED that the Alaska Stall Legislature respectfully requests the
members of Ihe Alaska delegation in Congress to ensure that federal law recognizes Ihe
controlling nature of slate law in regard to the construction and establishment of RS 2477
rights-of-way, .is recognized by 100 years of judicial decision and by 38 years of Department
of the Interior regulation by enacting such a provision into federal statutes; and be il

FURTHER RESOLVED that the Alaska State Legislature respectfully requests that
the Congress include a [reasonable period and a reasonable process lor the assertion,
recognition, and determination of the existence of RS 2477 rights-of-way as pait of legislation
addressing RS 2477 rights-of ivay.

COPIES of ihis resolution shall be sent to the Honorable Ted Stevens and the
Honorable Prank Murkowski, U.S. Senators, and the Honorable Don Young, U.S.
Representative, members of the Alaska delegation in Congress.

3 (M 13K OOIKKS)



Alaska Environmental Lobby, Inc _ _
Phone: 907-4f.Knr.fi

P.O. Box 22151 Juneau, Alaska 99802 Fax: 907-4M-1112

The Alaska Environmental Lobby cannot support HIR 60

This resolution accurately quotes the language of RS 2477 providing that "the right -f-w
for the construction ofhyg?\ways over p%?i% lands, not regervedfg [ public useg, 1S here%

granted.

It correctly notes that the Federal Land Policy and Management Act repealing RS 2477 in
1976 expressly reserves existing rights-of-way created under RS 2477.

It laudably commits Alaska "to a halanced g_hilosophg of the development and wise use.of

Alaskasscemf beauty, mineral wealth, wildlife, and other natural resources couEIed with
Enwroqmenta protection to ensure future generations” might experience Alaska as we
NowW It now.

However, this resolution's confidence in case law that supports the intent of a
that governed the United States over 130 years ago might very well be misplaced.
must be stable, but it cannot stand still "

This resolution's reliance on a definition of "construction” satisfied by mere seasonal use
weakens Alaska's RS 2477 case and at the very least will make lawyers wealthy.

Co

ngress
“The

law

It is not a bad thing that this resolution recognizes the efforts of our Alaskan delegation in
Congress, but the legislation that's come out of that cffori-so far-docs not address the

concerns of many of their constituents.
* Owners of private land arc concerned about "takings”.
» Tlie Native community is concerned about the status of theirlands.

* Nothing has been done by our Alaskan delegation to clarify the State's still evolving
position on section lines. Do surveyed section lines qualify? Unsurvcyed?

Nonresidents have problems with Alaska's RS 2477 effort too.

 What about access through National Parks?
Shoulu tiudilional winter trails across wetlands be turned into all-weather highways?

Alaska has a Public relations problem. Alaskans' reactions to it ranﬁe from an(f.er to
embarrassment, but eventually it will effect all of us., one way or another. The rea |tY IS
that this resolution and the legislation il endorses will do nothing positive for that problem
and might very well make 1t worsc...cven as il whips up problems among the very
residents of Alaska it intends to help.



T yonek N ative C orporation

1689 C Street. Suite 219
Anchorage. Alaska 99501
(907)272-0707

Senator Georgianna Lincoln March 14,1996
Alaska State Legislature
State Capitol (MS 3100)
Juneau. Alaska 99801-1182

* % * * * *

Faxed this date (0 (907)465*2652
Dear Senator Lincoln:

Tyonek Native Corporation and The Native Village of Tyonek arc requesting your assistance in
conveying our concermns over House Joint Resolution No. 60. relating to Revised Statute 2477

right-of-way(RS2477).

Flease be aware that the State has made aclaim of RS2477(#200) that crosses the Chuitna River a
its mouth, takes out a 100 feet through the village, and violates the Russian Orthodox cemctary in
the village, then travels on to the old village site where it terminates in the old village ccmctary(also
Russian Orthodox), tums around and comes back.

The purpose of RS2477 is suppasedly to provide aooess to mineralized areas to the general public.
As you know. Tyonek is a private community much like the private communities elsewhere in the
lower 48. However to meet the needs of the resource development industry, Tyonek hes already
provided aooess to resource developers such as ARCO. Placer Dome. Unocal, to name a few.
Such aocess was provided by Tyonek. a no cost to the State of Alaska and without disrupting the
community. Why then is RS2477#200 needed? Why docs the State need aocess to Tyonek’s

ccmctarics?

RS2477 as written and proposed by U.S. Congress Bill II.R. 2081, provides for no public review
or comment on any RS. 2477 right-ol-way, no permitting or environmental impact review, no
compensation to the land ownerfconstituting a taking under the 5th Amendment), and no
committment by the Sate to maintain the right-of-way after its taken. While we agree that there
arc certain rights-of-way thet everyone can agree to support, we cannot and do not support RS
2477 #200 in its present format, and have grave concems about the constitutionality of RS2477 in
its present form. Thank you for your support and consideration on this issue.

Sincerely,

Tom Harris
CEO. TNC
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HJR 60 RS 2477 highway rights of way
By Rep. Jeannette James

Federal Revised Statute 2477 (RS 2477) provided for “the
right-of-way" for the construction of highways over public
lands, not reserved for public uses. This preserves access
all over Alaska using traditional roads and trails for
current and future roads and trails.

Congress repoaled RS 2477 in 1976. but reserved existing
rights-of-way created under RS 2477,

The US Department of the Interior is attempting to
administratively recind the long-standing and widely
accepted interpretation of RS 2477 by adopting
regulations restrictively defining key statutory terms
contrary to the intent of the Congress and virtually
eliminating all RS 2477 rights-of-way in Alaska.

S. 1425 has been introduced in the US Senate, and H R. 2081
has been introduced in the US House to preserve the long
standing judicial and executive interpretation of RS 2477
and to protect the existing rights-of-ways previously
granted by the federal government under RS 2477.

HJR GO supports the federal legislation and asks that the
US government allow us a reasonable period and process
for the assertion, recognition, and determination of tho
existence RS 2477 rights-of-way.






SENATE COMMITTEE REPORT

First Committee of Referral

DATE: 5/1/96 FURTHER

DATE TURNED INTO OFFICE ‘Z'S 'fy

The Resources Committee considered HOUSE JOINT RESOLUTION NO 66 am

Relating to opposing the American Hentago A/oas Program

and recommends; Senate Hill:

_ same title
] be replaced with CS new title
House Bill:
) adopt previous CS__ same tide
technical tide
] attached amcndmcent(s) "new: SCR*____
) adopt Letterof Intent by _ .Committee
) further referral to ihe . Committee
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Dopartren 70 FRkal Detnrtmeat D*c Zeo

/
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Kdallitc In npjiming Ihr \mrrtcan llrrilagr \rta* Program.

I 11 KKSOLVKI M 1K IM.IM.VIIKT OK Illl. STATK OK MASKA:

WIII KI.\S ihc federal government is proposing in aiilhoii/c an American Heritage

4 Areas Pmgiam that tsnuld designate areas nl the cnuntty and make those areas subject In

5
6
7

legislation as pail nl Ihc National Park Sysicm; ami
Wi ill HIAS fctlcial prnpmijls labeling private properly ins H2 and arc intended in
invite. ihc desiructmn nl pmaic properly rights. particularly when used hy federal agencies

X in conjunction tsiih nihcr nr subsequent legislation. and
WVIIIL.KI \S provisions should Isr made umicr the American Heritage Areas Program

lu
n
12
L*
14
15
16
17

in federal legislation in allots pnsaie properly o*nets In reject mwtihdrau their property
fmm such labeling without penally, and in allots proae property nsnets In asnid such
laltelmg entirely, ami

W ill KIAS the National Park Service has devised Ihc label “eligible but not
designated” that creates the lake impression that proale property wsenets can asnitl the
conseguences nl being designated under the program despite the last that this "eligible™ label
amounts to a dc lado designaiitm under the pingram because the government ney treat
eligible property the same as designated pioperty under language sich as. ' I his Act applies

[1IMOM4. «)e IJM U. am
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to and properties eligible In be mi designated"; and

WII1KREAS the power to plan or /one private land is a power reserved to Ihc stales
and lhc people of the stales; and

\\ [IKKKA'S, despite claims to (he contrary, Ihc clear intent and effect of Ihc proposal
would be to. dc facto, involve the federal government in planning and zoning activities; and

WIIKKKAS it would Ik imprudent to tolerate or favor constitutionally questionable
land designations and labels for which Ihc consequences cannot be fully specified in advance
but which appear likely to Ik injurious to private property rights; and

WIIKKKAS giving Ihc American Heritage Areas Program a basis in legislation would
greatly facilitate and increase the intrusive designation and labeling by government of private
land; and

WIIKKKAS the enormity of some of the proposed areas (Rocks Mountain Heritage
Corridor, Mississippi Kiver Valley Heritage Corridor, and others) demonstrates an inexcusable
and unacceptable federal arrogance;

BK IT KKSOI.VKI) that the Alaska Stale Ixgislalurc opposes the authorization of an
American Heritage Areas Program and urges the members of Alaska's Congressional
delegation t0 oppose IhC authorization and work to abolish the American Heritage Areas
Program

COPIKS of this resolution shall be sent to the Honorable Ted Stevens and the
Honorable Irank Murkowski, U.S. Senators, and the Honorable Don Noung. U.S.
Representative, members of the Alaska delegation in Congress.

JH Mb am IIJKOUbti
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SENATE JOINT RESOLUTION NO. 41
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE « SECOND SESSION
BV TIIB SENATE RtJI.ES COMMITTEE

Inltodiitrtf;  4IVW,
e Rrfcrmtl:  Ktviurttt

A RESOLUTION
Relating in opposing Ihc American Ilrritate Areas  Program.

HE IT RESOLVED BY TIE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS ihc federal govemmeni is proposing lo authorize an American Heritage
Areas Program that would designale areas of ihc country and make those areas subject to
legislation as pari of the National Park System: and

WHEREAS federal proposals labeling private property invite, and arc intended lo
invite, the destruction of private properly rights, particularly when used by federal agencies
in conjunction with other or subsequent legislation; and

WHERE AS the National Park Service has a record of insensitivity lo private property
rights, as evidenced by 2S years of misconduct under the National Natural Landmark Pr gram
and by the current proposal, the American Heritage Areas Program, in which no provision has
been made to allow private properly owners to reject or withdraw their property from such
labeling without penalty or to shield private property owners from the likely and severe
adverse effects of such labeling; and

WHEREAS the National Park Service has devised the label "eligible but not
designated that creates the false impression that private property owners can avoid the

consequences of being designated under the program despite the fact that this "eligible- label

HIRO4IA . SiR 4]
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amounts to a dc facto designation under Ihc program because Ihc government may ireal
eligible property Ihc same as designated properly under language such as, "This Act applies
to and properties eligible lo be so designated"; and

WHEREAS Ihc power lo plan or zone private land is a power reserved to Ihc stales
and (he people of Ihc states; and

WHEREAS, despite claims to the contrary, the clear intent and effect of Ihc proposal
would be lo. dc faclo, involve Inc federal government in planning and zoning activities; and

WHEREAS ii would be imprudent lo tolerate or favor constitutionally questionable
land designations and labels for which the consequences cannot be fully specified in advance
but which appear likely to be injurious to private property rights; and

WHEREAS giving Ihc American Heritage Areas Program a basis in legislation would
greatly facilitate and increase the intrusive designation and labeling by government of private
land; and

WHEREAS the enormity of some of the proposed areas (Rocky Mountain Heritage
Corridor, Mississippi River Valley Heritage Corridor, and others) demonstrates an inexcusable
and unacceptable federal arrogance;

BE IT RESOLVED that the Alaska Stale Legislature opposes the authorization of an
American Heritage Areas Program and urges the members of Alaska's Cdngrevsional
delegation to oppose lhc authorization and work to abolish (he American Heritage Areas

Program.
COPIES of (his resolution shall be sent to the Honorable Ted Stevens and the

Honorable Frank Murkowski. U.S. Senators, and the Honorable Don Young. U.S.
Representative, members of the Alaska delegation in Congress.

MK 41 o SJIKO4IA
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Sponsor Statement
for

HJR 66 Opposed to American Heritage Area

This resolution is a priority for all Western States. It opposes a federal bill which would
directly affect the rights of Western States to govern their land.

The American Heritage Areas Program is a federal bill in the House Resources Committee,
The bill provides the means to recognize natural, historic, scenic and cultural resources and
recreational opportunities of the United States. Enactment of this pr_oPosed Ieglslatlon
would authonze the Secretary of the Interior to provide technical assistance to State and
local governments and private nonprofit organizations to study and promote the potential
for conservm% and interpreting these areas. Further, it would establish within the
Department o7 die Interior a body to assist the Secretary in carrying out this Act

While there is merit in the preservation of Heritage Areas, their creation and governance
should be state sponsored. The American Heritage Areas Program would dramatlcaIIY
amplify the role of the Park Service in the West, giving authority to yet another arm ot the
Department of the Interior with jurisdiction over Western lands.” The endorsement of new
Federal power continually erodés the authority of local government over local land issues.

The American Heritage Areas Program threatens the future value, ownenhip, and
management of private lands by the dc facto designation of "eligible” lands.” The.
?overnment may treat eligible property the same as designated property by applying
anguage which’refers to~ properties €ligible to be so deSignated". This bill must be
amended to explicitly protect private lands before further consideration.

This resolution opposes the authorization of an .American Heritage Areas Program as
currently proposed.
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Representative Brian S. Porter
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Introduced by Representative Brian Porter

page 1, lines 9-14
delete all materials

page 1, line 9

add the following:

WHEREAS provisions should be made under the American Heritage Areas
Program in federal legislation to allow private property owners to reject or

withdraw there property from such labeling without penalty, and to allow
private property owners to avoid such labeling entirely; and "
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APR 2fi 196
April 23, 195G

Honorable Loren leman _
Chairman, Senate Resources Commillee
Alaska Stale Senate

Capitol bqum%

Juneau, AK 1)1)S0I

Kc: SIR-41,0pposing American Heritage Areas Programs

Pear Senator Leman:

We are in support of Senate Joint Resolution 11 which opposes the authorization of an
American Heritage Areas Pro%ram and urges the members of the Alaska Congressional

Pelegalion to oppose any such program.

Alaska has already paid more than its fair share of land into special restricted use set-asides
and no legislation should be allowed that *vill further restrict the lands in our stale.

We urge that SJK-4 | be passed at the earliest possible dale.

Sincerely,

ASSOCIATED GENERAL CONTRACTORS
or AIASKA

Executive Director
cc: Members, Senate Resources Commillee

[ATIUTAMAS AXIJAtNA
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Public lands -vitalpartof

W estern, Midw estern life

States Acres federal % of
public lands state

Alaska 247.802.244  68%
Arizona 31.491.365  43%
California 61.042.578  61%
Colorado 22.647.838  34%
Idaho 33.121.959  63%
Missouri 2.030.505 5%

Montana 25.862.496  28%
Nevada 57,803.208  82%
New Mexico 25.747,308 33%
Oregon 29.668.753  48%
Utah 33,611.396  64%
Washington 12.373,150 29%
Wyoming 30,407,259  49%

Dear People for the West!

The following Is a letter that | sent to
Bruce Babbitt. | may send copies to my
congressman also:

(Escerpt:) There seems to be an effort
In this country to eliminate the mining
Industry, a cornerstone of this nauon s



Federal Wilderness In Alaska

Il Alaska s 57 million acres cl designates W ilderness were
mao* into one state, tt would Ce me tv.h largest state in
America orlargermanme oompmation ofMaine. New hamp-
snire. Vermont. M assachusetts, anode isana. Cccntcicut.
New Jersey. Delaware and Mary.end.

Comparative stato acreage-

B O - o 3 PP $2 trillion acres
11 Alaska designated Wilderness ............ 7
12, UTBN  eeieeeeeeseieeereeeeesseneanaeesennnnens j
13. M iNNESOLA  wevrverereierenreeeeessneneeneeenns 54
14. Idaho 53
15. Kansas 52

Federal Lands in Alaska

lhe 220 rn'Jcn acres of federal Lands wohtn Alaska alone
would comprise the second larges: state m the union This
acreage, a largoporv-onofwn,ch severely restrictsorprohibits
econom ic developmentand puthc access, ts compante>en
s 20to the following com bination of IS eastern states ormore
man tnrte westCoaststates as shown epove.

(mitrions of acres)
Penn rytvan,a (SB 91
oruo .26 4)
Delanare (13)
Maryland (6.7)
Virgma (26 1)
North Carolina (33 7)
Scum Carolina 119.9)

Alame (2 12)

New Hampshire (5 9)
Vemncent (6 1)

M assachusens (53)
f-hode island 1.7)
Connecticut (32)
Sew York (314)
Sew Jersey (4.9)

Federal Land Withdrawals

Pre-1971

S lhﬂvu
Lo P MOV
C n il*mm «--3*>«

trc rrrtn 1+ w

(closed to mineral entry

Post-1980



Alaska

Tho 49th star ol Amonca Is n challenging land, lor
bonnnlh oil Us vast climatic nrtd gootogic dfeoroity boo
much ol If* luluro woaSh and socmlly ol Iho Llrutod
Slates With its vast tosoutces. Alaska has Iho moons
- and the raw malorials - lo bo a vital contributor lo
too security and economic wox»-bor>g ol Ametlco

Yet Alaska, which has bo/ely acialched ihe sutfaco'

ol its rosource potential, may sog many future economic
opportunities vanish under relatrvoly now government
poloos affecting land uso in genorut and ledotai Wilder-
ness In particular. Thoso poioos tiave led to iho con-
tinuing withdrawal ol*unt amounts ol land Irom many
produtfrve mull pauses, leaving sinking vnpfcailons
for resourco dovelopmont, utllitios. rocioalion. local
governments and tourism

In 1960, when Congross passed the Alaska Natonai
fc-lerest Lands Conservation Act. a staggering 104 mu-
ten aces ol the pubic domain was withdrawn ink) con-
servation system units. Overall, 158 mtion aces m
Alaska have been let aside into federal conservation
uruta. Theee unis, which needy equal the combined
stee of California and Oregon, comprtee 70% of
America's national perk lande and 90% ol its wildlife
refugee. These withdrawals may very woU embrace
many valuable resources noodod by Alaska lo devolop
nourishing industries lo support itsoll and its people

Alaska's percentages

of total U.S. resources

PG

Wilderness

Thaavotago etfuenis *ety lodelre wilderness a* land
in whch one can enjoy priune natural conditions and leave
the concerns of city Me behnd Small wondortfes concept of
wrfderness d popular wtih Amoncan* However, low are
aware ol tho stark differences between des”nafed Witder-
ness. or mlay to/ms, bxg“W versus srul V wildernor-s

When Land managers think of big "W Widemoss. they
mean those areas under ledoral logJ.iaon where most
human acirvtfy s virtually otntmsted. Wiirtomoss with nsmal
V onthe other hand, tnckrdos thoso wM placos stil oasify
access**) and useatte by tho genoiaf pubbc

Desgnakrd Wilderness s on onvironmenl wfioro man is
afien It 6 not user li*nd»y:

* Itnot only bans aStypes of resource development,
including commercial Itshing, If prchtUts the con-
struction of public and prfvate reaeaflon fadS-
tits. Smal lbackcountry iodges, skl rasorts. vtsilor
caniara and motor tours are not allowed In federal
W Idamess.

» With law axcaptlons, roads, ajweS as new access
trails and cabins are banned.

Tho facts show Alaska has given moro thanits I*r share
ol dwgrvatod Wiidorness:

- Alaska contains 57 milion acres ol designated
Widscnasa — 12% of aR todarai WIktomasa In the
Untted Stotas. MUtons ol addrtlonsi ease In Afeske
are under WHdaoms consideralon.

Thioughout Alaska a cumulative overlay ol federal and
state land withdrawals resiucu or profebus dovetopment
W<h Inr o»cepfon ol 1ho narrow dans-Alaska ppekne com-
nor. i ¢ 'Tposvpro to cross the vast mainland o< Alaska
w “*oui urtorvg at feast one resinciive conservation unrl
Desprie provisoes witfen AN1CA »0 accommodaio natf-
Lena’ access, thero are endless comoiamis about agencies
ekmwMvrg or sevoroly impairing access.

Mote bg *W wudernoss n Alaska w j mean lower
resource development and recroatfonal opponumUrs if
woni avon fend to s«gniircant rnprovomonts menvponmox*-
tel poiocbon smcs non designated WSdemes* areas cl
our pads ana re'jges are ahsady managed to very high
standJ'ds

*in Closed
To Mtnerel EMM

U

I0H ClokxJ
‘  To Mineral Entry

Cc L
1 —

Who

Owns Alaska?

11.7H Native
v /
N0.3U Othvr

375 Million Acres

/., e** *

p
n
W B L ;- I

Wilderness and Energy

t gl.thoee (told* We ht.a dyciningetoW <t

otproduutton end requkeVow,tor*notaw.to enhancel; .

I-.'<m& r*vor/.land.~"TidraWilsk”™ang.oirw opsraitons. |,
S fla arsis that have already-Dgen tpavtynworked

Je:

o’sirirtbon. tKeBest opportunity Q"

Ts'.snd development. However, H la deeply.concerned

with proposal* lo add millions more acre* of federal
lands ecroea Alaska Into the wilderness system.

«

e K
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A laska State L egislature

Senator Drue Pearce Representative Gail Phillips
President of the Senate Speaker of the House
during Inlrrtm during muon: during itnlon: during tniirlm:

716 W o't 4th Avenue. Suite 500  Juneau, AX 99801-1182 Juneau. AK 99801-1182 716 West 4th Avenue. Suite 620
votce: (< 07)258*8185 voice: (907)465-4993 voice: (907)465-2689 voice: (907)258-8164
fix: (907) 258-0226 fax: (907)465-3872 fax: (907) 465*34 72 fax: (907)238-1642

April 24, 1996

Honorable Don Young

Chairman, Committee on Resources
House of Representatives .
2331 Rayburn House Office Building
Washington, D.C. 205150201

VIA FAX (202) 225-5929
ATTN: Duane Gibson

Dear Don.

The Alaska Lcgisladvc Leadership is opposed to the authorization of an American Heritage
Areas Program as currently proposed.

We have drafted a House Joint Resolution echoing the opposition of the Western States in
the further withdrawal of land from local governance, and the increased authority this
would offer the Department of the Interior.

While there is merit in the preservation of Hcritatc Areas, their creation and ?overnance
should be state sponsored. The American Heritage Areas Program appears to threaten the
future value, ownership, and management of private lands by the dc facto designation of
"eligible” lands. The bill must be ammended to explicitly protect private lands before
further consideration.

We expect this Resolution to pass a House vote very soon. We urge that you ammend this
bill t reflect die value of local decision-making and private propcry rights.

Sincerely

SPEAKER OF THE HOUSE
GP.mfn



oo *

104TU OONORBSS t
1st Session H . K 12%0

*To 0aUbIUN guidernes tor Ib* designation of Nations! llanug* Arwu, ana
for other puryoaea.

IN TIHE HOUSE OF REPRESENTATIVES

Mabch 21, 1995

Mr. HXTUCT (tor himself and Mr. TORrnjxJHK) Int/udueed the following bill;
whiah \rxi referred to th« Committee on Reaourowi

A B IL L

To establish guidelines for the designation of National
Horitagu Areas, and for other purposes.

Be it enacted by the Senate and House of Representa-

lives (ifthe United States of America in Congress assembled,

1

2

3 SECTION 1 SHORT TTTLK

4 This Act may be cited as the "Technical Assistance
5

Act of 1995".

6 8EC. 2.CONGRESSIONAL PINDING9.

7 The Congi'ess finds that—
8 (1) certain areas of the United States represent
9 . the diversity of the national character through the

10 interaction of natural processes, distinctive land-
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21

22
23
24
25

2

scapes, cultural traditions, and economic and social
forces that have combined to create a particular pat-

% M * % *

tern of human settlement and activity;

(2) in theae areas, natural, hfttoric, or cultural
resources, or some combination ’\llercof, combine to
form a oohoctvc, nationally diatinctilvo landscapes aria-
ing from patterns of human activity shaped by gcog*
raphy, :

(3) those areas represent thor national orpcri-
enca through the physical feature* thut remain end

the traditions that have evolved in the areas;

(4) continued use and adaptive reuses of the
natural and cultural fttbriu within thoso areas by
people whose traditions helped to shape the land*
scapes enhance the significance of the areas; and

(5) tho complexity and character of those areas
distinguish them and call for a distinctive system of

recognition and management.

8EC. 1 STATEMENT OF PURPOSE.

The purposes of this Act are—

(1) to recognize that the natural, historic, see-
nic, ar.d cultural resources and recreational opportu-
nities of the United States represent and are impor-
tant to tho great and diverse character of tho Na-

tion, and that these resources and opportunitiea

‘na ism in



12

13
14

It*

15 A

U*v» >i4 iW*»

a
roust b# wisely managed 10 they may bo passed on

to Mure generations,

(2) to rooognize that combination* of such re-
Bounces and opportunities, a* they are geographically
Bid'mbl(x! and thematically related, form ansi that
provide unique framework* for understaFlding lire
historical, cultural, and natural development of com-

mtmitioa and their lunroundingt;

(3) to encourage appropriate partnerahipa
among Fodeml agendas, State and local govern-
ments, nonprofit organixaliom, and the private aco-
tor, or combinations tlieroof, to conserve and man-
age those resource* and opportunities;

» *(4) to encourage within thcae areas a hroad

range of oconomio opportunities wliich enhance the

16 * uquality of life for present and future generations,

17
18
19
20
21
22
23
24

(5) to authorise the Secretary of the Interior to
provido technical assistance to State and local gov*
cmmenta and private nonprofit organization*, or
combinations thereof, to study and promote the po*
tentia! for conserving and interpreting these areas;
and i

(6) to prescribe the process by which area* may

be designated a* National Horitage Area* and tho

*no iiom
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15
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20
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standards According to which areas may bo started

f>r<*M - " for ruch designation

IHC. 4. DEFINITIONS.

For purpoac* of thia Ad;
(1) COMPACT.— Tho term "compact” means «

compact drawnbed in section 6(a)(2).

(Jy FraiBIWUTY JfTUOT.— Tho loan “feasibility
study” meana a study described In section 6(a)(1).

(3) Indian trjbb— The term "Indian tribe"
means dNy Indian tribe, band, tuition, [*ioblo, or
other organised group or communily, including any
Alaska Native village or regional corporation as do-
fined in or establiahod pursuant to the Alaska Na-
tho Chums Settlement Act (43 U.8.C. 1601 ot seq.),
which la recognised as eligible for tho special pro-
grams and services provided by t*o United States to
Indiana because of their sUtu* as Indians

(4) Management plan.— The term "manago-
ment plan" meant a plan described In section
6(a)(3).

(5) National iibritaie area— The term
"National Heritage An*" meant a plaoa designated
by tho Congress where natural, cultural, and historic
return** combine to form a cohosha, nationally die-

tmetrr landscape arising from patterns of human

X ismt
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10
11
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5
wthrhy shaped by pofnph}'. The*# pattern* malm
National Heritage AMmU repraaenUlive of tho na-
tiooal experience through tho physical feature* that
rnmain and tho traditions that have evolved in the
aroaa. Continued um of National Heritage area* by
people whoae tradition! helped to ahapo the land*
aegpea enhance* their significance.
' (f) SECRETARY— The term "Secretary" mean*
the Secretary of tho Interior.
(7) Technical assistance.— Tho term "tech*
nical aeaisUnee" includes preparation of plana, ocm-
pacta, resource inventorico, and feasibility studies
and professional guidance provided by the Secretory.
(8) Unit op government.— Tlio term "unit of
government” meana the government of a State or
Commonwealth, a political subdivision of a State or

Commonwealth, or an Indian tribe.

18 SIC. a. NATIONAL HERITAGE AREAS PARTNERSHIP PRO*

19
20

til ORAM.

(@) EsSTABIJaiiMBNT.— In order to conserve nation*

21 ally distinctive natural, historic, scenic, and cultural ro*

22 sources, and to provide opportunitica for conservation,

23 education, and recreation through recognition of and as*

24 siatanoe to arras containing such resources, tlwr* is here

25 by wtabliahed within the Department of the Interior a Nae

*«* imo m
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6
tiooal. Heritage in u Partnership Program, which ihall
assist the Secretary in canying out this Act.
(b) General Authority -, Secretary.— In ac-
oordanoo with the purposes of this Act, tho Secretary is

authorised—

(1) to evaluate, in accordance with the criteria
established in subsection (e), areas nominated under
this Act for designation as National Heritage Areas;
and .

(2) to advise State and local governments, non-
profit organizations, and other appropriate entities
regarding suitable methods of recogninng and con-
serving themntically and geographically linked natu-
ral, historic, and cultural rosourooa and rccrcutionud
opportunities.

(c) Criteria.— To be eligible for designation an a

National Heritage Area, an area shall meet each of the

efollowing criteria: e

(I) Assemblage op resources— The area
shall be an assemblage of natural, historic, or cul-

tural resources that—
(A) together represent distinctive aspects
of Americanheritage  woj-thy ofrecognition,

, , e.conservation, interpretation, and continuing

emt itio ix
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1 . (B) are beat managed as such an asscm-
2 blage, through partnerships among public anti
3 private entities.

4 ( 2 ) Traditions, customs, briltef8, or
5 FOLUFK.— The area shall reflect traditions, cus-
6 toms, beliefs, or folklife, or some combination there-
7 of, that arc a valuable part of tho story of tho Na-
? Uon.

9 . (3) CONSERVATION OF NATURAL, CULTURAL,

10 OR nISTORIC FEATURES.— Tho area shall provide
1 . outstanding opportunities to conserve natural, cul-
12 tural, or historic features, or 6ome combination
13 . thereof.

14, (4) Recreational and educational oppor-

15 TUNTCTR8~ The urea shall provido outstanding reo-

16 reational and educational opportunities.

17 (5) THUMBS AND INTEGRITY OF RESOURCES.—
18 , The area shall have an identifiable theme or themes,
19 and resources important to the theme or themes

20 sliall retain integrity capable of supporting interpre-

21 tation.

22 (6) Support.— Residents, nonprofit organiza-

23 tions, other private entities, and governments within

24 the proposed area shall demonstrate support for de*-
Ni t Jx  * i T ]
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8
ignation of the area and for management of the aroa
aa appropriate for such designation.

(7) Agreements— The principal organization
and units of government supporting the designation
' shall be willing to commit to agreements to work in
partnership to implement the compact for the area.
(8) Consistency with economic viabil-
ITY.— The compact aliall be consistent with contin-
ued economic viability in the affected communities.
(9) Consent of local governments— NO
privately owned property shall b« included within the
boundaries of the area unless the government of tho
county, city, or town in which tho property is located
agrees to be so included and submits notification of
*esuch agreement to the Secretary.

(d) Conditions for Designation— An area may

be designated aa a National Heritage Aroa only by an Act

of Congress. The Congress may designate an area 0s n

National Heritage Area only after each of the following

conditions is met;

*

(1) Submission of study, compact, and
STATEMENT OF APPROVAL TO 8ECRKTARY.- An BO-

-tity requesting National Heritage Area designation

» »efor the area submits to tho Socretary—

(A) a feasibility study and compact; and

eiImiimm
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(B) a statement, from the Governor of

each State in which the proposed Notional Her-

itago Area lies, th.’t suoh Governor approves of

the requested National Heritage Area dcaigna-

don.

(2) Approval

X:in  bulmissjon bv sec-

ret Any— The Secretary approves, pursuant to scc-

tion 6(b), the compact referred to in paragraph (1)

and submits the feasibility study for the area and

tho compact to tho Congress togotlior with ony coin-

ments that the Secretary deems nppiopriate regard-

ing a preferred action.

SEC. B FEABIBIJTY STUDIES, COMPACTS. AND MANAGE-

MENT PLANS.

(@) Contents and Requirements.—

(1) Feasibility studies- Each feasibility

study submitted under this Act 6hall include suffi-

cient Information to determine whether on area has

. the potential to meet the criteria referred to in sec-

tion 5(0). Each such feasibility study shall be pre-

pared with public participation. Each such feasibility

. study shall include, but need not be limited to, cadi

of the following:

ilR 1280

and cultural resources and recreational opportu-

IH

(A) A description of the natural, historic,

%

2
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(») A discussion of the goal* and ob-
jectives of the proposed National Heritage
Area, including an explanation of the ap-
proach, proposed by the partners referred
to in clause (iv), to conservation and inter-
pretation of resources.

(iii) An identification and description
of the management ontity that will admin-
ister the proposed National Heritage Area.

(iv) A list of the initial partners to be
involved in developing and implementing
the management plan for the proposed Na-
tional Heritage Area, and a statement of
the financial commitment of the oartncra.

(v) A description of the rol of the
State or State? in wdiicl. the proposed Na-
tional Heritage Area L locaw i

(B) Preparation of and actions

CALLED FOR IN COMPACT -

»m 390 nt-

(i) Preparation— The compact, shall
be prepared with public participation.

(i) ACTION8— Actions called for in
the compact sliall bo likely to be initiated
within a reasonable time after designation

of tho proposed National Heritage Area



“J"su

e o A
i jy.ii Ak X L., "ML Vi ALJOIALI]

© 00 N o 00 b~ w

10

12
13
14
15
16
17
18
19
20
21
22
23
24

12

and shall ensure effective implementation
of the State and local aspects of the cora-
pact.

(3) ManaOESIENT plans— A management
plan submitted under this Act for a National Herit-
age Area shall present comprehensive recommenda-
tions for the conservation, ftmding, management,
and development of the area. The plan shall bo pre-
pared with public participation. The plan slinll tahe
into consideration existing Federal, State, county,
and local plans and involve residents, public agen-
cies, and private organizations in tho area. Tho plan
shall include a description of actions that units of
government and private organizations aro rec-
ommended to tahc to protect the resources of the
area. The plan shall specify existing and potential
sources of funding for the conservation, manege-
ment, and development of the area. Tho plan also
shall include the following, as appropriate:

(A) An inventory of the resources con-
tained in the National Heritage Area, in.luding

a list of property in the area that should be

conserved, restored, managed, developed, or

maintained because of the natural, cultural, or

shx T ni
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historic significance of the property as it relates
to the themes of the area.

(B) A recommendation of policies for re-
source management that consider and detail the
application of appropriate land and water man-
agement techniques, including (but, not limited
to) the development of intergovernmental coop-
erative agreements to manage the historical,
cultural, and natural resources and the rec-
reational opportunities of the area in a manner
consistent with the support of appropriate and
compatible economic viability.

(C) A program, including plans for res-
toration and construction, for implementation
of the management plan by the management
entity specified in the compact for the area and
specific commitments, for the first 5 years of
operation of the plan, by the partners identified
in the compact.

(D) An analysis of means by which Fed-
eral, State, and local programs may best be co-
ordinated to promote the purposes of this Art.

(E) An interpretive plan for the National

Heritage Area.

(b) Approval and D isapproval of Compacts ~
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(1) In general — Tho Secretary, in consulta-
tion with the Governors of each State in which the
relevant National Heritage Area, or proposed area,
is located, shall approve or disapprove every compact
submitted under this Act not later than 90 days
after receiving such compact.

(2) Disapproval and revisions — If the Sec-
retary disapproves a compact submitted under this
Act, the Secretary shall advise tho submitter, in
writing, of the reasons for the disapproval and shall
make recommendations for revisions of the compact
The Secretary shall approve or disapprove a pro-
posed revision to such a compact within 90 days
after the date on which the revision is submitted to

the Secretary.

SEC. 7.management entities.

(@) Duties of Management Entity -~ The man-

agement entity for a National Heritage Area shall do each

of the following:

(1) Management plan— The management
entity shall develop and submit to the Secretary a
management plan not later timn 3 years after the
date of tho designation of the area os a National

Heritage Area.

nu imo in
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(2) Priorities— The management entity shall

give priority to tho implementation of actions, goals,

and policies set forth in tho compact and manage-

ment plan for the area, including—

(A) assisting units of government, regional

planning organizations, and nonprofit organiza-

tiona—

X IN0 tU

() in conserving the National Herit-
age Area;

(i) in establishing and maintaining
interpretive exhibits in the area;

(i) in developing recreational oppor-
tunities in the area;

(iv) in increasing public awareness of
and appreciation for tho natural, historical,
and cultural resources of the area,

(v) in the restoration of historic build-
ings that are located within the boundaries
of the area and relate to the themes of tho
area; and

(vi) in ensuring that dear, consistent,
and environmentally appropriate signs
identifying access points and sites of inter-
est are put in place throughout the area;

and

uvu
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(B) consistent with the goals of the man-
agement plan, encouraging economic viability in
the affected communities by appropriate means.
(3) Consideration of interests of local

oroups — T he management entily shall, in develop-
ing and implementing the management plan for the
area, consider the interests of diverse units of gov-
eminent, businesses, private property owners, and
nonprofit groups within the geographic area.

(4) Public meetings — -The management en-
tity shall conduct public meetings at least quarterly
regarding the implementation of the management
plan for the area.

(b) Disqualification for Federal Funding— If
a management plan regarding a National Heritage Area
is not submitted to the Secretary as required under sub-
section (a)(1) within the time specified in such subsection,
the National Heritage Area shall cease to be eligible for
technical assistance under this Act until such a plan re-
garding the National Heritage Area is submitted to tho
Secretary.

(©) Prohibition of Acquisition of Real Prop-
erty — A management entity for a National Heritage
Area may not nse Federal funds received under this Act

to acquire real proporty or any interest in real property.

*
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(d) Duration of Eligibility for Technical Ab-
8USTANCE.— A management entity for a National Heritage
Area shall be eligible to receive technical assistance from
ftinds appropriated pursuant to this Act for a 13-year pc-
riod beginning on the day on which tho National Heritage
Area is designated.
SEC. 8. WITHDRAWAL OF DESIGNATION.

(@ In General -~ The National Heritage Area des-
ignation of an area shall continue unless—

(1) the Secretary determines that—

(A) the National Heritage Area no longer
meets the criteria referred to in section 5(c);

(B) the parties to the compact approved in
relation to the area under section 6(b) are not
in compliance with the terms of the compact;

(C) the management entity of the area has
not made reasonable and appropriate progress
in developing or implementing the management
plan for the area; or

(D) the use, condition, or development of
the area isincompatible with the criteria re-
ferred to insection 5(c) or with the compact
approved inrelation to the area under section

6(b); and

enu ism In
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1 (2) after making a determination referred to in
2 paragraph (1), tho Secretary submit* to the Con-
3 gress notification that tho National Heritage Area
4 designation of the area should be withdrawn.

5 (b) Public Hearing.— Before the Secretary makes
6 a determination referred to in subsection (a)(1) regarding
7 a National Heritage Area, the Secretary or a designee
8 shall hold a public hearing within tho area.

9 (c) Time of Withdrawal of Designation—

10 (1) IN general— The withdrawal of the Na-
1n tional Heritage Area designation of an area shall be-
12 come final 90 legislative days after the Secretary
13 submits to the Congress the notification referred to
14 in subsection (a)(2) regarding the area.

15 (2) Legislative day—-For purposes of this
16 subsection, the term “legislative day” means any
17 calendar day on which both Houses of the Congress
18 are in session.

19 SEC. 9 DUTIES AND AUTHORITIES OP FEDERAL AGENCIES.

20 (@) Duties and Authorities of Secretary.—

21 (1) Technical assistance —

22 (A) IN general— The Secretary may
23 provido technical assistance to units of govern-
24 ment and private nonprofit organizations re-
25 garding feasibility studies and compacts and,

*HR 13*0 m
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upon request of the management entity for the

relevant National Heritage Area, regarding

management plans and their implementation.

(B) Prohibition op certain require-
ments — The Secretary may not, aa a condition
of the award of technical assistance under this
section, require any recipient of such technical
assistance to enact or modify land use restric-
tions.

(2) Deterjunations regarding assist-
ance — The Secretary shall decide which National
Heritage Areas shall be awarded technical assistance
and the amount of the assistance. Such decisions
shall be based on tho relative degree to which each
National Heritage Area effectively fulfills the objec-
tives contained in the management plan for the area
and achieves the purposes of this Act. Such doci-
sions shall give consideration to prgjects which pro-
vide a greater leverage of Federal funds.

(3) Oversight of heritage areas with €X-
pired eligibility—~ The Secretary shall inves*
tigate, study, and monitor the welfare of all National
Heritago Ar;as whose eligibility for technical assist-

ance under this title has expired and shall report to

=0OK LUO 1U
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the Congress periodically regarding the condition of

such National Heritage Areas.

(4) Provision of information— In coopera-
tion with other Federal agencies, the Secretary shall
provide the general public with information regard-
ing the location and character of National Heritage
Areas.

(b) Duties of Other Federal, Agencies— Any
Federal entity conducting any activity directly affecting
any National Heritage area shall consider the potential ef-
feet of the activity on the management plan for the area
and shall consult with the Governor of the State or Com-
monwealth containing the area with respect to the activity
to minimize the adverse effects of the activity on the area.
SEC. JO LACK OF EFFECT ON LAND USE REGULATION.

(&) LACK of Effect on Authority of Govern-
MENTS— Nothing in this Act shall be construed to modify,
enlarge, or diminish any authority of Federal, State, or
local governments to regulate any use of land as provided
for by law or regulation.

(b) Lack of Zonino or Land Use Powers of En-
T1TY.— Nothing in this Act shall be construed to grant
power* of zoning or land use to any management entity

for a National Heritage Area.

<ful 1110 IH
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HKC. 11. F181ITNG AND HUNTINO 8AVINO8 CLAUSE.

(a) NODiminishment or State Authority.— The
designation of a National Heritage Area shall not diminish
the authority of the affected State or Commonwealth to
manage fish and wildlife, including the regulation of Gsh-
ing and hunting within such Area.

(b) NO Conditioning of Approval and Assist-
ANCE.— The Secretary may not make limitations on fish-
ing, hunting, or trapping a condition tor the approval of
a compact or the determination of eligibility for technical
assistance under this Act, and neither the Secretary nor
any other Federal agency may make such limitations a
condition for the receipt, in connection with tho National
Heritage Area status of an area, of any other form of as-
sistance from the Secretary or such agencies.

SEC. U. AUTHORIZATION OF APPROPRIATIONS.

(@) In General.—There is hereoy auth( /ed to be
appropriated for technical assistance pursuant to section
9(a), and the administration of such assistance, annually
not more than $8,000,000, to remain available until ex-
pended.

(b) Percent OK COST.—Technical assistance under
this Act for a feasibility study, compact, or management
plan may not exceed 75 percent of the cost for such study,

compact, or plan.
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(¢c) Limitation on Total Funding for Each
Area.—Not more than a total of $1,000,000 may bo
mado available under this section to each National Herit-
age Area.

(d) Limitation on Annual Fundino.— The
amount of Federal funding made available under this see-
tion for a National Heritage Area for a fiscal year may

not exceed $150,000.
SEC. 13. EXPIRATION oF AUTHORITIES.

The authorities contained in this Act shall expire on
September 30 of the 15th fiscal year beginning after the
date of the enactment of this Act.

SEC. 14- REPORT.

The Secretary shall submit to the Congress, every 5
years while the authorities contained in thia Act remain
in force, a report on the status and accomplishments of
the National Heritage Areas Partnership Program as a
whole.

KBC, IS. SAVINGS PROVISION.

Nothing 'a this Act shall be construed to expand or
diminish any authorities contained in any law that des-
ignatcs an individual National Heritage Area or Corridor

before tho date of the cnactmont of this Act.
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(e) Limitation on Total Fundino poii Each
Area.—Not more than a total of $1,000,000 may bo
made available under thia section to each National Herit-
ago Area.

(d) Limitation on Annual Fundino.—Tho
amount of Fodernl funding made available under this seo-
tion for a National Heritage Area for a fiscal year may
not exceed $150,000.

RKC 13. EXPIRATION OP AUTnOHITDIS8.

The authorities contained in this Act shall expire on
September 30 of the 15th fiscal year beginning after tho
date of the enactment of this Act
BEC. 14. REPORT.

The Sceretaiy shall submit to the Congress, every 5
jTara while the authorities contained in this Act remain
in force, a report on the statua and accomplishments of
the National Heritage Areas Partnership Program as a
whole.

SEC. 16, RAYTNG8 PROVISION.

Nothing in this Act shall bo construed to expand or
diminish any authorities contained in any law that dea-
ignates an individual National Heritage Aroa or Corridor

before tho date of the enactment of thia Act.
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LLS NO. R96-0756.01 tm

STATE OF COLORADO

BY REPRESENTATIVES Entz, Acquafresca, Taylor, Young, George. and Pankey;

also SENATOR Wattenberg.

HOUSE JOINT RESOLUTION 96- / OI%*)

WHEREAS, The federal government 1s proposing to authorlza
an American Herltaga Areas Program which would put designated
areas In the National Park System, forcing these areas to be
subject to legislation as such; and

WHEREAS, Federal proposals labeling private property
Invite, and are Intended to Invite, the destruction of private
property rights, particularly when used by federal agencies in
conjunction with other or subsequent legislation; and

WHEREAS, The National Park Service has a record of
Insensitivity to private property rights, as evidenced by
twenty-eight years of misconduct by the National Natural
Lanoaark Program and. core recently, by the American Heritage
Areas Program, in which no provision has been made that would
allow private owners to reject or withdraw their property from
such labeling without penalty or shield private property owners
from the likely and severe adverse effects of such labeling; and

WHEREAS, The National Park Service has devised the de
facto label ‘'eligible but not designated* which creates the
false impression that private property owners can avoid the
consequences of being designated despite the fact that the
government may treat eligible properties the same as designated
properties under language such as 'This Act applies to . . . and
properties eligible to be so designated*; and

WHEREAS, The power to plan or zone private land Is a power
reserved to the states and the people thereof; and

WHEREAS, Oesplte claims to the contrary, the clear Intent
and effect of the subject proposal would be to, de facto,
Involve the federal govemrnnt (n planning and zooleg
activities; and

WHEREAS, It would be Imprudent to tolerate or favor
constitutionally questionable label Ing the consequences of which
cannot be fully specified In advance but which appear likely to
be injurious to private property rights; and

Wl Lgkrttfk Ju whri Adiat |%fual\/ dltta% not
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WHEREAS, Giving the American Heritage Areas Program a
basis in legislation would-greatly facilitate and increase the
intrusive labeling of private lands; and

WHEREAS, The enormity of some of the proposed areas (Rocky
Mountain Heritage Corridor, Mississippi River Valley Heritage
Corridor, and others) demonstrates an Inexcusable and
unacceptable federal arrogance; now, therefore,

Be It Resolved by the House of Representatives of the
Sl/jrt/et/» General Assenbly of the State of Colorado, the Senate
concurring herein:

That wc oppose the authorization of an American Heritage
Areas Program and urge the members of Colorado’s Congressional
delegation to oppose such authorization and work to abolish said

program.

Be It Further Resolved, That copies of this resolution be
sent to each member of Colorado's Congressional delegation.



