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BRISTOL BAY BOROUGH
RESOLUTION NO. 96*11

A RESOLUTION EXPRESSING SUPPORT FOR AN ALASKA NORTH SLOPE (ANS™
GAS TRANSMISSION PIPELINE AND URGING THE GOVERNOR OF THE STATE OF
ALASKA AND THE ALASKA LEGISLATURE TO SUPPORT AND TAKE ACTION THAT
WILL HELP EXPEDITE ITS CONSTRUCTION.

WHEREAS, House Joint Resolution No. 54, a resolution encouraging and supporting the
construction of an Alaska North Slope gas transmission pipeline, hts been introduced for
consideration by the Alaska State Legislature; and

WHEREAS, the vast reserves of proven natural gas in the Prudoe Bay and associated
North Slope oil and gas fields, if developed, will provide many new jobs and substantial
revenues for the State of Alaska; and

WHEREAS, the Alaska Municipal League’s 1996 policy statement strongly encourages all
potential participant? to immediately convene to develop a unified proposal to present to
tho Asian LNG buyers so that all Alaskans will directly benefit from this unique opportunity;
and

WHEREAS, time is of the essence in securing a market for Alaska North Slopo gas
because (1) a market window is oxpected to develop in the Asian Pacific within the next
few years, and (2) if gas sale contracts are not signed during this period, it appears that
Alaska will rot have another opportunity for large volume gas sales for at least another
decade; and

NOW, THEREFORE, BE IT RESOLVED that the Bristol Bay Borough Assembly
respectfully urges the Governor of the State of Alaska to take steps and support efforts
that will help to assuro the construction of tho Alaska North Slope gas pipeline, and

BE ITFURTHER RESOLVED that the Alaska State Legislature cooperate and offer its
assistance to all parties involved in order to help asscre and speed the construction of the
Alaska North Slope gas pipeline

ADOPTED by a duly constituted quorum of the Bristol Bay Borough Assembly this *th

day of kabch ,1996
INWITNESS THEREOF:



BRISTOL BAY BOROUGH
RESOLUTION NO. 96-10

A RESOLUTION IN SUPPORT OF THE FORMATION OF A BRISTOL BAY
ALTERNATIVE ENERGY TASK FORCE.

WHEREAS, all Bristol Bay communities are currently dependent upon high-cost diesel-
power generated electricity to service area residences, schools and businesses; and

WHEREAS, the recent 15% cut made to the Power Cost Equalization Program in rural
Alaska has increased costs for area residents, schools and businesses; and

WHEREAS, reductions in State spending are expected to result in additional cuts in the
Power Cost Equalization program; and

WHEREAS, the Bristol Bay Native Asscciation requested that the Governor establish a
Bristol Bay Aiternativo Energy Task Force to develop recommendations on alternative
energy sources for Bristol Bay communities;

NOW, THEREFORE, BE ITRESOLVED that the Bristol Bay Borough Assembly supports
the establishment of a Bristol Bay Alternative Energy Task Force and rr commends that
representatives from Bristol Bay businesses, native organizations, local governments and
other interested entities meet together to discuss the formation and implementation of such
a task force.

ADOPTED by a duly constituted quorum of the Bristol Bay Borough Assembly this 21st
day of February, 1996

INWITNESS THEREOF:

Mayor
ATTEST:
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DENALI BOROUGH, ALASKA

RESOLUTION NO. 96-03

A RESOLUTION IN SUPPORT OF HOUSE JOINT RESOLUTION NO. 54.

WHEREAS, Alaska hac 2S5,000,000,000,CCO cubic feet of proven natural gas
reserves in the Prudhoc Bay and associated North Slope oil and gas
fields and perhaps two to three times that amount of potential natural
ga3 rosorvcs; and

WHEREAS, a determination fias been mado that at least one possible
pipeline route is feasible, and action on permits for that route has
boon completed; and

WHEREAS, tho construction of such a pipeline would provide 10,000
temporary construction jobs and over 600 permanent private sector jobs
in Alaska; and

AND WHEREAS, a gas pipeline across Alaska will make available
onvironaontally friendly onorgy along tho pipeline route and encourage
development that will 1increase local employment and local tax rovonuo.

HOW THEREFORE BE IT RESOLVED: Tho Donall Borough Assembly supports Houso
Joint Resolution 54, a resolution that urges tho lossoou of Alaska“®s
North Slope natural gas resorvos to move promptly forward in reaching an
agrcoonnt to narkot Alaska®s natural gas.

PASSED and APPROVED by the DENALI BOROUGH ASSEMBLY this LOUI
day of March 1996.
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February 9, 1996

Representative Norman Rokeburg, Chair
House Oil and Gas Committee

Alaska House of Representatives

Room 110 State Capitol

Juneau, Alaska 99801-1182

Dear Representative Rokeburg:

We are writing to you in support of HJR 54 regarding the North Slope’s natural
gas reserves to market gas and develop a gas transmission line. Although the
Alaskan Municipal League has no4taken a specific position on 1UR 54,1have
attached an excerpt from the League's policy statement regarding municipal
support for the development ofa North Slope to Valdez Natural Gas Pipeline. The
League strongly endorses the construction of natural gas pipeline and associated
liquefied natural gas facilities at the earliest date.

Executive Director

Enclosures

cc:  Paul Fuhs
Legislative Cmmittee, Land Use, Resources, & Economic Development

rt*Fu Note 7071

efti.AJfU I..,
O

JS“

"E»» e

"m*no-W a

A*****TM@ Co/\*l

total

-U_U
e

rED-tf>-»9% 15»20



VALDEZ CHAMBER OP COMMERCE
VALDEZ, ALASKA
RESOLUTION NO. 95-03

A resolution of the board of directors of the
Chamber of Commerce of Valdez, Alaska vrepresenting
its membership of which tho majority consists of
businesses operating 1In our community and surrounding
aroas, supporting the construction of the natural gas
pipeline in the corridor established by the existing oil

pipeline.

Whereas, the state of Alaska is currently reviewing 1its
financial position and attempting to balance the budget,

Whereas, the timelinefor start up operations would be
accolerated due to tho existing infrastructure and permits in hand,

Whoroas, the earlier operations date would bring new
revenue dollars 1into the state coffers through taxation and
production that would assist with balancing of the state budget,

Whereas, the economies of more communities would benefit
by use of the existing corridor,

whoroas, an ice free port ontry for the shipping vessels
reduces tho potential risk factor,

Whoroas, tho safety response equipment, levels of
expertise already 1in oxistencu in Valdez 1is proven, tested,
effective and efficient reduces catastrophic state wide impact,

Whoroas, this route minimizes the need of any new
excavation of land,

Whoroas, use of the existing corridor would draw 1loss
criticism from environmental and animal activist groups that would
impact the tourism industry of our state,

Thoroforo, lot it bo resolved tho Vaiacz Chamber of commerce
supports and ondorsos tho construction of a natural gas lino in tho
corridor alroady ostabliohcd by tho oil pipeline constructed for
transportation of oil.

PASSES AND APPROVED BY THE BOARD OP DIRECTORS OP THE
VALDEZ CHAMBER OP COMMERCE OP VALDEZ, Alaska, this 11th
day of July, 1995.

Valdez Chamber of Conmorco ATTEST:

David Buckt Chairman an Stewart, Prosidont
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February 8,1996

Representative Norm Rokebag
Chairman, Howe Oil and G u Committee
%

Dear Chairman Rokebcrg:

The Southwest Alaska PiloU Association ropporu HJR 54, which encourages the legislature and
administration to do all they can to help support construction ofa trans-Alaska pipeline system

to Valdez for the export of Alaska North Slope natural gas.

The Southwest Alaska Pilot* currently provide pilotage services to tankers calling on Prince
William Sound and Cook Inlet. We ViEW constructiog ot a natural gas transportation system as
an important work opportunity for us in safely piloting LNG tinkdrs irrlo Alaskan waters. We
currently pilotthe LNU ships into the Phillips Petroleum facility in Kctui. LNG is a clean cargo,

and in ou. experience, the shipsare well maintained and professionally opcn’ed.
This project ts also important for all the people of Alaska because ofthejobs it would create, the
state revenue* it would generate, and the positive effects it would have oo Alaskan communiUto

near the pipeline com dor which would have access to the gas

Thank you for your efforts and ibe efforts ol other leg]..aim and administration officials in

helping bring this project about

Sincerely,

Captain AJ. Jovlyo
President, SWAPA

TOTft P.07
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RESOLUTION OF THE CITY AND BOROUGH OF JUNEAU, ALASKA
Serial No. 18U6

A Resolution Encouraging Lessees of North Slope Natural Gas
Reserve* to Reach a Gas Marketing Agreemeat, Expressing Support
by The City and Borough ofJuneau for an Alaska North Slope Gas
Transmission Pipeline, and Requesting (be President of the United
States and the Covernor of the State of Alaska to Support and
Expedite Construction of Such Pipeline.

WHCKEAS. Alaska has 26 trillion cubic feet of proven natural guv reserves in the Prudhoc
Bay and associated North Slope oil and gas fields and even more in porcnual natural gas
reserves, and

Whereas, by the aid of this century, there will be u significant and increasing gap
between supply and demand for natural gas in developing countries in the Pacific Rim, and

Whereas, market and economic studies indicate favorable conditions for the sale of
North Slope gas to tltoe Pacific Rim market*, and

Whereas, the sale of Alaska gas to Pacific Rim markets will improve the nation’s
balance of trade, and

Whereas, the design, sourcing, and construction of a gas transmission line connecting
the North Slope to southern markets will infuse substantial funds into economics througdmut
the United Stales, and

Whereas, the construction of *ueh a pipeline would provide thousands of temporary
construction job* and hundreds of permanent private sector jobs in Alaska, and

Wht.reas, income to the State of Alaska from gas sales, which would help fill the stale
fiscal gap, and

Whereas, a gas pipeline acrovs Alaska would provide energy along Ihe pipeline route

and encourage dcvclopnrent that wA>uld increase local employment and local tax revenue, and
FEB-09-1996 09!40 p.



WHEREAS, the 1996 policy statement of the Alaska Municipal League states that some
Asian buyers have issues! letters of intent to purchase Alaska North Slope liquefied natural
gas, that others could do so upon receipt of certain commitments from sellers, and that
Alaska should take .advantage of this window of opportunity before it closes;

NOW,Therefore, Be nrResulvf.d dvthc Assembly orthe City and Borough of
Juneao,Alaska:

Section 1 That the Assembly of thc City und Borough o f Juneau supports ell'orts by
North Slope natural gas lessees to establish satisfactory contractual relationships for
transportation and sale of Alaska North Slope gas to Pacific Rim purchasers as soon as
possible.

Section 2.  That the Assembly o f the City and Borough of Juneau respectfully requests
the President of thc United States to demonstrate national support for an Alaska North Slope
gus transmission project

Section 3. lliat thc Assembly ofthe City and Borough of Juneau respectfully requests
that the Honorable Tony Knowles. Governor of tire Slate of Alaska:

(1) assure Asian buyers of Alaska North Slope liquefied natural gas that the .state
appreciates thc value of continuity and stability in thc supply and pricing of North Slope
natural gas;

(2) continue support of die Joint Pipeline Office and its efforts to administer an
innovative, efficient, and«  effective permitting system; and

(3) meet with all parties to determine how the slate can help facilitate the Alaska
North Slope gas transmission pipeline.

Section 4. "Hun the Assembly offers its assistance to the parties involved in order to
speed completion of an Alaska North Slope gas transmission project.

Section 5.  That the Clerk shall distribute copies of this resolution to thc | lonnrablc
Bill Clinton. President of the United Slates; thc Honorable Tony Knowles, Governor of the
State of Alaska, the Honorable Ted Stevens und thc Honorable frank Murkowski. U.S.
Scnulurs; the | lunorablc Ifon Young. \ IS. Representative; thc Honorable Jim Duncan late
Senator, juid the Honorable Kim blton and the Honorable carcn Robinson, -late
Representative*.

2. Rti. 1806
FEB-03-1996 09:.U P .05



Section 6.  Effective Date. This resolution shall lie effective immediately upon
adoption.

Adopted this dayol 1996.

Mayor

Altest:

Clerk

Res. 1806
FEB-09-19% 09M1 P.05
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By: Den LaSota
HanK Hove

Jay Quakonbush
Karen Pair
t’Ob Logan

Pauf Chlzmar
Layry *St John
Che yl Kilgore

Hank Bartos

Ladd McBride
Larry Had -mmlller

Introduced: 01/25/96
Adopted 01/25/90

RESOLUTION NO. 96-000

A RESOLUTION SUPPORTING HOUSE JOINT RESOLUTION NO. 54 PENDING IN
THE LEGISLATURE OF THE STATE OF ALASKA PERTAINING TO THE
DEVELOPMENT OF THE TRANS-ALASKA GAS PIPELINE AND LIQUID NATURAL
GAS SALES

. WHEREAS, HJR 64 ha« bean introduced in the Alaska State Legislature
and has boon referred to three committees; and

WHEREAS, HJR 54, in part, calls for the Alaska State Legislature to
‘respectfully request tho North Slope natural gaa lassoes to Intensify their efforts to
establish satisfactory contractual relationships for transportation and sale of Alaska
North Slope Gas to Pacific Rim purchasers as soon as possible*; and

WHEREAS, tho Assembly has recently adopted Resolution 95-081 celling
for the Legislature to withhold financial incentives from North Slope Oil producers until
they moke Alaska North Slopo Gas available for sale; end

WHEREAS, the Borough believes that development of the Trans-AJaska
Gas Pipeline through the existing pipeline corridor is essential to the future economic
health of the State atAJoslia; and
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WHEREAS, tho Borough boDevos thatitis alto eaaontial that labor for
any project, especially of this scope, come from tho skilled and ready work force that
already exists in tho State of Alaska; and

WHEREAS, tho language of HIR 54 as Itwas introduced does not
contain references to local hire or specify the desired location of tho proposed Trans-

Alsekfl Goa Pipeline.

NOW, THEREFORE, 3E ITRESOLVED that the Fairbanks North Star

Borough Assembly respectfully urge# passage of HJR 54 with appropriate
cornki©ration given to Alaska hire and locating the project through tho existing pipeline

corridor.

BE fT FURTHER RESOLVED that copies of this resolution shell be sent
to the Honorable Tony Knowles, Governor, State of Alaska, the Commtoslonor of
Natural Resources, and members of tho Alaska State Legislature.

PASSED AND APPROVED THIS 25TH DAY OF JANUARY, 1996.

Creryl Mlgore
Presiding Officer

ATTEST:

Munldpol Borough Clock

Ayes: LsSota, Berios, HscfcsnmUUr, Parr, Hove. McBrido, Legsn, St John. Quaksnbush,
Chtanar and Wigore
Noes; None
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SENATE COMMITTEE REPORT

First Committee of Referral

DATE. 3/18/96 FURTHER:

DATE TURNED INTO OFFICE:
The Resources Committee considered CS FOR HOUSE JOINT RESOLUTION NO. 58(RES)

Relating to reauthorization and reform of the Endangered Species Act

and recommends: Senate Bill:
same title
] be replaced with CS 11 new title
) House Bill:
1 adopt previous Cs__ same title
technical title
] attached amendmcnt(s) new. SCR*
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Alaska Environmental Lobby, Inc S

P.O. Rot 221SI luncju, Aljtlu 'J)fl02 Fat: 907-4f» I-U 12

Alaska Environmental Lobby
Amendments to HJR 58

. Delete Page 2, lines 7-()

The presence of this resolve In HIR 58 does not add to the strength and credibility of
this resolution. We recommend deleting these lines because HR 2275 Is not a piece of
legislation that Alaska's legislature should support. It Is under extreme controversy In
Congress, having not received support by the majority of the House, and has been
opposed by Alaska's Governor. Speaker Newt Gingrich has also indicated that this bill Is
too extreme. lhere are alternative House bills that are more favorably viewed, such as
the Saxton Gtlchrcst bill, but at this time we would advise the committee to retrain from
addressing an> legislation in HJR 58. It would be to Alaska's advantage to support
reauthorl/atlon of the Indangered Species Act by ottering conceptual changes that
address individual problems without having to overhaul the entire existing law.

' Delete Pape 2, lines 22-2§

The elimination ol the "distinct population segment"” from the existing definition of
“species™ doe* not result In the desired Intention slated In the Alaska Senate and

House Issue Paper Lndangered Specie* Act Reauthorl/atlon 1995. The concern with
distinct population segments In the definition of species could be revgved by
establishing an Interpretation ol the definition similar to the policy supported by the
National Marine fisheries Service. Their specification designates that species must
satisfy particular criteria distinguishing the segment of species as reproluclively

Iv gated and significant in the evolution of the species. Isolation of species Isone of the
primary causes that leads to the decrease of genetic diversity and species extinction.
Having the ability to micro manage distinct populations with out having to declare the
entire population threatened or endangered is essential to the success and recovery of
these sjxi ies. In the past six years only 2% of the listed species were designated as
distinct population segments. These species often play essential ecological roles in their
ecosystem and this redefining of the "species" definition could also result In additional
listing of species in Alaska, such as the grey wolf, the grizzly bear, and the bald eagle.
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Aliiska Stale Lcgishimrc

Representative Joe (been
T

Sponsor Statement

HJR 58 - Reathorization of the Endangered Species Act

HJR 58 supports the efforts of our Congressional delegation, and
other states, in reforming the Endangered Species Act (ESA).

The ESA was passed by Congress in 1973 and has been amended
several times. Congress lias attempted to reauthorize the ESA since
1992. In 1995 Congressman Don Young and 94 cosponsors
introduced 11.R. 2275 to reform the ESA.

U.K. 2275 amends the ESA in three major areas: 1) consideration of
economic impacts of practices that protect species; 2) limit
governmental actions that violate private property rights and
diminish private property values; 3) improving the scientific integrity
upon which listing decisions are based.

Alaska has more to lose in this debate than most states because of our
resource-based economy. Examples of the ESA invoked to halt
economic activity include a lawsuit filed by Greenpeace to shut down
the eastern Gulf of Alaska pollock fishery, and proposals by the U.S.
Forest Service to list the Alexander Archipeligo Wolf and the Queen
Charlotte Goshawk as threatened.

W hile there may be sections of the bill that Alaskans would like to see
amended, we believe H R. 2275 is a good starting point to begin the
dialogue on ESA reform. We believe HIR 58 will be a tool to help our
congressional delegation protect Alaska's economy.
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II.R

2205

SPONSOR: Rep Young. D ., (introduced 09/07/95)

DIGEST:

(AS INTRODUCED)

TABLE OF CONTEN13:

Title I: Private Property Rights and Voluntary Incentives for Private Property Owners
Title 1l: Improving Ability to Comply with the Endangered Species Act of 1973

Title 111: Improving Scientific Integrity of Listing Decisions and Procedures

Title 1V: Recognizing Other Federal Action, Laws, and Missions

Title V: Belter Management and Conservation of Listed Species

Title VI. Habitat Protections

Title VII: State Authority to Protect Endangered and Threatened pccies

Title VIII: Funding of Conservation Measures

Title IX: Misccl.ancous Provisions

Endangered Species Conservation and Management Act of 1995 « Amends the Endangered
Species Act ¢! 1973 (the Act) to revise: (1) the findings and purposes of the Act to include
consideration of economic impacts and property owners’ rights while encouraging practices
that protect species; and (2) the policy of the Act to prohibit the Federal Government from
using or limiting the use of privately owned property when such action diminishes the value
of such property without payment of fair market value to the owner of private property.

Title I: Private Property Rights and Voluntary Incentives for Private
Property Owners - Amends the Act to prohibit the Government from taking an agency
action affecting privately or non-fcdcrally owned property under the Act which results in
diminishmcnt of value of any portion of that property by 20 percent or more unless
compensation is offered in accordance with this title.

Requires the Federal agency that takes an action that exceeds that amount to compensate :hc
private property owner for the otherwise lawful use or limitation on such use in the amount
of the diminution in value of the portion of that property resulting from such use or
limitation Specifics that, if the diminution in value of a portion of that property is greater
than 50 percent, at the option of the owner, the agency shall buy that portion and pay fair
market value based on the value of the property lefore the use or limitation was imposed
Directs that compensation paid reflect the duration of the use or limitation necessary to
achieve the purposes of the Act.

Sets forth provisions regarding: (1) procedures for written requests for compensation by the
owner; (2) agency negotiations with that owner to reach agreement; (3) choice of remedies;
(4) arbitration; (5) civil actions (an owner who prevails in acivil action against the agency
shall be entitled to the amount of compensation awarded plus reasonable attorney’s fees and
other litigation costs). (6) source of payments; (7) availability of appropriations (any U S
obligation to make such a payment shall be subject to the availability of appropriations); and
(8) duly of notice to cwncrs of agency actions limiting the use of private properly and of
procedures for obtaining compensation



(See. 102) Requires the Secretary of the Interior (Secretary), in carrying out the program
authorized by the Act, to cooperate to the maximum extent practicable with the States and
other non-Fcdcral persons, including consultation before acquiring any land or water, or
interest therein, for the purpose of conserving any endangered or threatened species.

Authorizes the Secretary to cntc into acooperative management agreement with any State
or local government or non-Fcdcral person for the management of a species listed as
endangered or threatened, to be listed, or which is acandidate for listing, or for the
management or acquisition of an area which provides habitat for a species, subject to
specified limitations.

Sets forth provisions regarding: (I) environmental assessments; (2) the effect of listing a
species; and (3) violations of such agreements.

(See. 103) Authorizes the Secretary to provide grants to certain non-Fcdcral persons for the
purpose of conserving, preserving, or improving habitat for any species that is determined
to be an endangered or threatened species upon determining that: (1) the property for which
the grant is provided contains habitat that significantly contributes to the protection of the
population of the species and has been managed for species protection for a sufficient
period of lime to significantly contribute to the protection of the species population; and (2)
the management of the habitat advances the interest of species protection.

(See. KM) Directs the Secretary to initiate a program to provide technical advice and
assistance to non-Fcdcral persons who wish to participate in achieving the conservation
objective for a species for which aconservation goal has I*ccn adopted.

(See. 105) Specifics that nothing in the Act shall be construed to supersede, abrogate, or
otherwise impair any right or authority of a State to allocate or administer quantities of
water.

Title II: Improving Ability to Comply With the Endangered Species Act of
1973 - Amends the Act to provide that an activity of a non-Fcdcral person is not ataking of
a species if the activity: (1) is consistent with the provisions of a final conservation plan or
conservation objective; (2) complies with the terms and conditions of an incidental take
permit or a cooperative management agreement; (3) addresses acritical, imminent threat to
public health or safety or acatastrophic natural event, or is mandated by any Federal, State,
or local government agency for public health or safety purposes; or (4) is incidental to, and
not the purpose of. carrying out an otherwise lawful activity that in an area of the territorial
sea or exclusive economic zone that is not designated as critical habitat and thr affected
species is not a species of fish.

Makes enforcement provisions and provisions regarding rewards and incidental expenses
paid by the Secretary or the Secretary of the Treasury applicable specifically to endangered
or threatened species of fish and wildlife tcuncnt law doesn't specify endangered or
threatened species).

Specifies that no interpretation, policy, guideline, finding, or other informal determination
may be relied upon by the Secretary in the implementation and cnforcenrcnt of the Act
unless such determination has been the subject of a proposed rule, subject to specified
requirements. Places the burden on the Secretary to show that a specimen belongs to a
species which is determined to be an endangered or threatened species.

Authorizes civil suits by persons who have suffered or arc threatened with economic or
other injury resulting from actions by Federal officials with respect to enforcement of the
Act under specified circumstances.

(Sec 202) Defines, for purposes of the Act: (i) "take™ to mean to harm, pursue, hunt,
shoot, wound, Kill, trap, capture, collect, or attempt to engage in (hat conduct; and (2)
"harm" to mean to lake adirect action against any member of an endangered species of fish
or wildlife that actually injures or kills amember of the species



(See. 203) Authorizes non-Fcdcral persons to initiate consultation w ith the Secretary on any

prospective activity: (1) to determ ine if the activity is consistent w ith a conservation plan or
objective; or (2) if the person determ ines that the activity is inconsistent, to determ ine

w hether the activity is likely to jeopardize the continued existence of an endangered or
threatened species or to destroy or adversely m odify the designated critical habitat of the
species in a m anner that is likely to jeopardize the continued existence of the species

(s ee 204) Sets forth or revises provisions regarding (1) incidental take perm it

requirem ents; (2) general research,and educational perm its; (3) m aintenance of aqguatic
habitats for listed species; (4) com pliance w ith international requirem ents and treaties; and
(5) incentives for protection of m arine species.

Title 111 Improvmg Scientific Integrity of Listing Decisions and Procedures
- Revises provisions o the Act regarding determ inations that a species is cndangecicd or

threatened to direct the Secretary to m ake such determ inations based on specified factors,
including: (1) the present or threatened loss o f its habitat; and (2) the inadequacy ofexisting

Federal Slate, and local governm ent regulatory m echanism s

Requires the Secretary to m ake such determ inations solely on the basis of the best scientific

and com m ercial data available after conducting a review of the status of the species and after
soliciting and fully considering the best scientific and com m ercial data available concerning
the status of a species from any affected State or any interested non-Fcdcral person, taking
into account othc. specified factors

Sets forth or revises provisions regarding: (1) consideration of State recom m endations; (2)
listing o f foreign species: (3) soliciting scientific inform ation; (4) em ergency listings;: (5)
use of the best scientific and com m ercial data; (6) identifying data used for decisions; (7)
judicial review ; (8) peer review ; (9) m aking data public; (10) im proving the petition and
designation processes; (1 1) greater Slate involvem ent; (12) m onitoring the status of species;

and (13) petitions to delist species

Title IV: Recognizing Other ....... Action, Laws, ... Missions . .. .... ..

Act to direct: (1) the Secretary to review other program s adm inistered by the Secretary and
utilize such program s in furtherance of the purposes of the Act; and (2) each Federal agency
to ensure that any action authorized, funded, or carried out by such agency is not likely to
jeopardize the continued existence of any endangered or threatened species or destroy or

adversely m odify any habitat that is designated by the Secretary as critical habitat of the

species in a m anner that is likely to jeopardize the continued existence of the species
Sets forth provisions regarding: (1) involvementofapplicants for Federal approvals: (2)
conferring on candidate species; (3) lim itations on m odifications to land m anagem ent; (4)
resolving conflicts betw een Federal agencies; (5) procedures for consultation; and (6)

activities prior to com pletion o fconsultation

(See.402) Sets forth provisions regarding exem ptions from consultation and conferencing

requirem ents. Specifics that an agency action shall notconstitute a taking o f a species

prohibited by the Act or any regulation thereunder if the action is consistent w ith those
provided for in a final conservation plan or a conservation objective under this Act, or a
cooperative m anagem ent agreem ent or an incidental take perm it.

(See. 403) Elim inates the Endangered Species Com m ittee and related provisions

Title V. Hitter Management and Conservation of Listed Species . .. .... ..

Act to direct the Secretary to publish a conservation objective and a conservation plan for

each species determ ined to ean endangered or threatened species
Requires the Secretary: (1) w ithin 30 days after the listing determ ination, to appoint an
assessm ent and planning team (w hich shall report to live Secretary w ithin 180 days the

assessm ent of specified biological,econom ic, and intergovernmental factors w ith respect to



the listed species); and (2) w ithin 210 days, to review the report to establish a conservation
objective for the species and publish in the Federal Register the conservation objective,

along with a statem ent of findings on w hich the objective w as established

(See. 502) D irects the Secretary, in the developmentand im plem entation of a conservation
plan, to accord specified priorities, including to: (1) the developmentofan integrated plan
for tw o or m ore endangered or threatened species that arc likely to benefit from an
integrated conservation plan; and (2) nonrcgulatory, incentive-based conservation m easures
and com m ercial activities that provide a net benefit to the conservation of the species.

Sets forth provisions regarding: (1) publication ofa draft plans; (2) contents of such plan;

(3) plan preparation procedures; (4) publication o fa final plan; (5) participation by other
persons; (6) plan revision or am endm ent; and (7) lack o f further procedures or requirem ents

for actions consistent w ith the conservation plan

(See. 503) Delineates procedures regarding: (1) m anagem ent prior to publication of a
conservation plan; (2) em ergency rulem aking protections; (3) suspension ofconservation
plans or objectives; (4) non-delegation of duties; and (5) review ofconservation plans
(See. 50-1) Authorizes the Secretary to: (1) designate critical habitat ofa species determ ined
to be an endangered or threatened species that m eets specified requirem ents utilizing the

N ational Biodiversity Reserve (see T itle V I) as a first priority; and (2) revise a critical

habitat designation on determ ining that such habitat docs notmeet such requirem ents.

sets forth provisions regarding: (1) deadlines for designation; (2) basis for designation
(directs the Secretary to exclude any area from critical habitat w hich docs not m eet the
definition as set forth in this Act, w hich is not necessary to achieve the conservation

objective for the affected species, for w hich the Secretary determ ines that the benefits o f

exclusion outw eigh the benefits of designation (w ith exceptions), and in the ease of
property owned by a non-Fcdcral person, where the ow ner has not given w ritten consent to
the designation or has not been com pensated); (3) procedure for designation; and (4)
judicial review o f the critical habitat designation

sets forth provisions regarding: (1) the standard for judicial review of decisions regarding
conservation objectives or plans; (2) conservation plans for foreign species; and (3) the
definition o f critical habitat.

(See.505) Authorizes the Secretary to: (1) utilize captive propagation as a m eans of
protecting or conserving an endangered or threatened species; and (2) provide annual grants
to non-Fcdcral persons to fund captive propagation program s ifthe Secretary determ ines

that such a program contributes to enhancem entof the population of such a species

(See. 506) Revises provisions regarding experim ental populations to require the Secretary,

before authorizing the release ofa population ofendangered or threatened species outside

the current range o f such species, to identify the precise boundaries of :hc geographic area
for the release and determ ine w hether the release is in the public interest. Provides that: (1)
any mem ber of an experim ental population found outside the geographic area in w hich the
population is released shall not be treated as a threatened species if the m em ber poses a
threat to the w elfare of the public; and (2) critical habitat shall not be designated under the
Act for any experim ental population determ ined to be notessential to the continued

existence of a species

Sets forth requirem ents for releases of such populations, including that the Secretary require
that: (1) to the m axim um extent practicable, the release occurs only in a unit of the N ational
Park System or the N ational W ildlife Refuge System ; (2) the regulations authorizing the
release identify precisely the geographic area for the release; and (3) a release on
non-Fcdcral land occurs only with the w ritten consent ofthe owner of the land

(see.507) Revises provisions regarding regulations to protect threatened species to direct

the Secretary to issue,concurrently with the regulation that provides for the listing of the



species, such regulations as the Secretary deem s necessary and advisable to provide for the
conservation o f such species. Specifies that prohibitions applied to the threatened species
shall address the specific circum stances ofsuch species and m ay not be as restrictive as

such prohibition for endangered species

Requires conservation guidelines to include a system for developing and im plem enting, on

a priority basis, conservation objectives and conservation plans. D irects the Secretary to

provide to the public notice of, and opportunity to subm it w ritten com m ents on, any
guideline proposed to be established

T itle Vol H ab itat P rotections - Establishes a N ational B iological D iversity R eserve,
com posed of units of Federal and State lands designated and m anaged in accordance w ith

this title

D irects the Secretary and the Secretary of Agriculture to designate to the Reserve by
regulation those units of the national conservation system s w hich arc w ithin the jurisdiction

of the Secretary concerned and w hich the Secretary determ ines w ould contribute to the

protection, m aintenance, and enhancem entofbiological diversity
D irects the Secretary to: (1) designate to the Reserve a unit of Slate-ow ned lands ifsuch unit
is nom inated for designation by the Governor of the Stale and is m anaged under State law

in accordance w ith this title; (2) designate to the Reserve privately ow ned land that is

nom inated for designation by the ow ner ofthe land, and rem ove such land from the
Reserve if the ow ner requests rem oval; (3) rem ove from the Reserve a unit designated

w hich the Secretary finds is not m anaged under State law in accordance w ith this ti ic; and
(4) rem ove from the Reserve any State-ow ned lands at the request of the Govern' ; of that
State

Requires: (1) each unit of the Reserve to have as an objective fo. the m anagem ent thereof
the preservation, m aintenance, and enhancem ent of biological diversity; and (2) w ithin one

year of the designation o f a unit to the Reserve, the m anager of such unit to com plete, and
the Secretary concerned to m ake available to the public by notice in the Federal Register, an

inventory of the species com posing the biological diversity w ithin such unit

(Sec 602) D irects the Secretary, and the Secretary of Agriculture w ith respect to the

N ational Forest System , to establish and im plem ent a program to conserve fish,k w ildlife
and plants, including those w hich are determ ined to be endangered or threatened species
Provides that, to carry out such program ,the appropriate Secretary: (1) shall utilize the land
acquisition and other authority unde;: the Fish and W ildlife Act of 1956, the Fish and

W ildlife Coordination A ct.and the M igratory B ird Conservation A ct, as appropriate; and
(2) is authorized to acquire lands, w aters, or interests therein (lands)

(See. 603) D irects the Secretary and the Secretary of Agriculture to encourage exchanges of
lands w ithin the jurisdiction ofeach Secretary (other than units of the N ational Park System
and the N ational W ilderness Preservation System ) for lands that arc not in Federal

ow nership and that arc affected by this Act. Sets forth provisions regarding the Ilim ing o f
exchanges, environmental assessm ent, expeditious exchange decisions, applicable law .and

valuation of lands acqguired

Title V Il: State A uthority to Protect Endangered and Threatened Species -
Authorizes the Secretary to delegate to a State w hich establishes and m aintains an adeqguate
program for the conservation ofendangered and threatened species the authority contained
in this Act w ith respect to species of fish, w ildlife, and plants that arc residents in the State

Requires the Secretary, w ithin 120 days after receiving a certified copy ofa pioposcd State

program , to determ ine w hether such program w ill lk adegquate to provide protections to
endangered and threatened species in such State, based on specified guidelines. Sets forth
provisions regarding: (1) Federal financial assistance to a Stale w hich has received such

delegation: (2) contents ofa delegation agreem ent; (3) State com pliance * nh this Act; (4)

review of State program s;and (5) conflicts betw een Federal and State law s



(See. 702) D irects the Secretary, in any instance in w hich a State has a program for
m anagement ofa native species w hich is the subject ofa request for an export perm it under
the Convention on International Trade in Endangered Species of W ild Fauna and Flora, to
act in accordance w ith the recom m endation of the State unless the Secretary m akes a finding
and publishes a notice in the Federal Register that scientific evidence justifies a conclusion

contrary to the advice of the State

Authorizes the State w hich is subject to such a finding, or any person in that Slate directly
affected because of inability to obtain a perm it, to appeal the finding to an adm inistrative law
judge or a court. Places the burden on the Secretary to show that the evidence supports a

finding contrary to the recom m endation of the State

'
Title V||||Fund|ngquunservallon M easures - Authorizes appropriations to the
Departm ents of the Interior, Com m erce, and Agriculture through FY 2001 to carry out the
A ct, including for cooperative m anagement agreements, Convention im plem entation,
non-Fcdcral conservation planning, and habitat conservation grants.
(See. 802) D irects the Secretary, for any non-Fcdcral person or Federal power m arketing
adm inistration, to pay halfofany direct costs that result from the com pliance by the person

or adm inistration m andated by a conservation plan or m easure that provides protection to a

listed species under a plan developed under the Pacific Northwest Electric Power Planning

and Conservation A ct, including a plan that provides protection to a larger population unit
of the sam e listed species.
Sets forth provisions regarding consultation requirem ents, incidental take perm its

cooperative m anagem ent agreem ents, m ethod ofcost-sharing, existing cost-sharing

agreem ents, and adjustm ents to the cost-sharing percentage

(See. 803) Establishes in the Treasury an Endangered Species and Threatened Species

Conservation Trust Fund

'
T itle |X|Mlscellaneou5 Provisions - D efines or redefines the term s “non-Fcdcral

person®; and (2) "com m ercia

activity

(See. 902) D irects the Secretary to: (1) identify those species w hich arc listed under the A ct

as a result of being determ ined to be a population segm ent; and (2) review and determ ine

w hether or not it is in the national interest to continue to list each such segm ent. Reqguires
those segm ents w hich the Secretary recomm ends for continued listing to be subm itted to the
Congress for approval, and that any segm ent not determ ined to be in the national interest to

be delisted

(See. 903) Requires the Secretary to publish a list of all species that were determ ined to be
endangered or threatened species for w hich no final recovery plans were issued, divided
equally into three tiers o f priority for preparation o fconservation objectives and plans (w ith

any species listed as an endangered or threatened species in m ore than one Slate being

placed in the first tier of priority).

D irects the Secretary to publish a conservation objective, draft conservation plan,and final
conservation plan for each species w ithin each tier of priority according to a specified

tim etab le

Sets forth provisions regarding: (1) priority for revision of existing plans (for listed species
w ith recovery plans); (2) a schedule for revision of plans: (3) species for w hich no
conservation plan is required; (4) a prohibition on additional requirem ents; and (5) existing

biological opinions
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Mr. Chairman and members of the Endangered Species Act task force, | want to thank
you for this opportunity to testify on one of this countnes most powerful conservation
laws - the Endangered Species Act For the record, my names is Drue Pearce,
President of the Alaska State Senate. |will be presenting joint testimony on behalf of
the Alaska State Senate and for House Speaker Gail Phillips and the Alaska Stato

House.

| fully understand that it is unusual for the leadership of two state legislative bodies to
appear before US Senate or House committees to present joint testimony on pending
federal issues. Tie fact that we are here illustrates tho importance that wo place on
the task before you which is the reauthonzation and, hopefully, the fine tuning of tho

Endangered Species Act (ESA).

Since my time is limited, | would ask that our entire testimony and the attached Issue
Paper bo submitted for the record and use of tho task force. We have spent
considerable time preparing our comments and offer our assistance in any way
possiblo to support you in this endeavor

First, Mr Chairman, | want to moke it dear that my reason for being hero is not to
advocate the dismantling of the ESA Our reasons for testifying are that we believe the
Act is broken, it is not meeting the ongmal intent of Congross and the agendos given



the responsibility for implementing the Act have abused their authorities and have used
the Act to further unrelated 3gency objectives.

Congress, as well as state legislatures, frequently avoid trying to legislate minute
details into complicated laws because of the difficulties in anticipating all possible
legitimate exceptions which should be considered, the complexities of the issues or the
politics associated with those minute decisions. In good faith, w i extend authority to
the agencies to develop regulations which provide the detail necessary to implement
the laws while adhering to the basic intent of the original legislation. The ESA has,
quite frankly, suffered from this lack of consideration for detail in the law.

It is unfathomable that Congress intended for the ESA to be used as the legal comer
stone of all biodiversity and environmental planning within the federa' government Itis
also hard to believe that Congress intended for the law to be used as a legal bludgeon
or blockade against all legitimate resource development in oor country.

From Alaska’s perspective, we can point to some definite successes associated with
the federal ESA and the state's own Endangered Species Act. Alaska's bald eagles
have been used to successfully reestablish populations of our national bird into areas
where they have virtually disappeared due pnmanly to the indiscriminate uses of DOT.
Similarly, peregrine falcon populations, both in Alaska and in the contiguous United
States have recovered dramatically due to good conservation programs, cooperation
between the states and the federal government and the contributions of many private
sources throughout the country. The Aleutian. .. ... goose, a ground nesting goose
in the Aleutian islands, are on the road to recovery following the removal of very
effective predator foxes and the reintroduction of the species back to its former range
Here again, good cooperation between tho citizens of our state, the state agencies and
the federal agencies mado it all possible. In virtually all of the successes you have
seen one key ingredient - cooperation and old fashioned partnerships.

Unfortunately, for every success of the ESA, your task force will find numerous
examples of governmental abuse of authorities

Over the last several years, we have witnessed a significant change for the worse in
federal/state cooperation and the creation of true partnerships. The ESA has been
effectively used by the federal egenoos as a weapon and not a tool of conservation. It
IS siso important to add that the federal courts are equally responsible for the hostility
towards the ESA. Rigid interpretations of the law by the foderal courts have lied both
the hands of the foderal and stato agencies in trying to craft reasonable solutions to
very complex problems. The combination of agency and court interpretations of the law
have served to create a conservation program that is phenomenally expensive and
practically ineffective If you want to measure the success of this progrim. ask how
many species have been delisted

I would like to offer e summary of some specific experiences we have had with the
implementation of the ESA end use these to illustrate why we ore convinced that the

Act needs improving 2



Salman

In 1991, the American Fisheries Society, a professional society of fisheries scientists,
published a report that identified 106 Pacific Northwest salmon slocks that were extinct
The report went on to document 214 stocks in the Pacific Northwest that were at risk of
extinction or of special concermn. That same year, the National Marine Fisheries
Service listed Snake River sockeye salmon as endangered under the Endangered
Species Act In 1992, they listed Snake River spring/summer Chinook salmon and
Snake River fall Chinook salmon as threatened Due to a continuous inflow of petitions
since that time to list other salmon stocks under the Endangered Species Act, the
National Marine Fisheries Service undertook a comprehensive evaluation of all five
species of salmon and steelhead between the Canadian border and Mexico Many
other stocks of salmon will undoubtedly be listed by the time this evaluation is
complete

One might assume on the basis of this information that Pec/fic salmon species are in
senous trouble and may be at threat of extinction. But. let us step back for a moment
and look at the big picture. Currently, the North American production of Pacific Salmon
Is in excess of 200 million fish. Typically, the harvest in Alaska represents about eighty
percent of the total, with harvests from Canada representing about fifteen percent and
harvests from the Pacific Northwest states representing about five percent

In Alaska there are no stocks of salmon listed as threatened or ondangorod During
this same period, Alaska salmon stocks have increased to record levels of production,
with an all time record commercial harvest of 194 million salmon in 1994. Spawning
escapement levols are healthy as welt Additionally, hundreds of millions of Pacific
salmon are caught on the Asian side of the Pacific World production of Pacific salmon

is at an all time high.

So. you may be wondering why are Alaskans concerned over the application of the
Endangered Species Act to salmon? One of the reasons is that Alaskans have
suffered greatly under the Act as it is being applied, or more appropnately misapplied,
to Snake River fall Chinook salmon with no measureabte benefit to these fish We also
foresee application of this act under current law as eedlessly devastating the lives of

Alaskans throughout the entire state

The Snake River is located m Idaho, thousands of miles from Alaska Nover-the4oss.
provisions within the Act itself coupled with wholly mappropnate discretionary decisions
by the National Marine Fisheries Service have needlessly impacted thousands of
AJdaskan sport and commercial fishermen as well as associated businesses Following
are specific examples of problems Alaskans have with the act as it is being applied to
Snake River fall Chinook:

e The act haa been misapplied to a "stock" of salmon. The fundamental concept
behind the Endangered Species Act was to protect a ‘ speoas* from extinction
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Inappropriately, however, federal law now defines 'species* to include 'distinct
population segments* of spodes.

What is a distinct population segment of a spocies? In the case of salmon, which
return with great fidelity to their nver of ongin, the fish in each river or tributary
stream can represent a distinct popclation segment of a spodes. In Alaska, we
havo over 20 thousand salmon streams, each of which is inhabited by one to five
spades of salmon.

Application of the Act to distinct population segments is simply contrary to common
sense At the periphery of a spedes range, population segments are constantly in a
threatened and ondangered slate .. this wore not the case, every spedes would be
found every place on oarlh No amount of good intentions, manpower, or money is
sufficient to protect every distinct population segment o* a species from naturally
expanding or contracting Trying to do so is an attempt to defy the laws of nature

The burden of recovery of Snake River fall chlnook has been allocated
arbitrarily and capriciously rather than on a scientific, economic, or practical
basis Sport and commercial fishermen in Southeast Alaska are victims of the act
and foderal interpretations that havo failed to focus recovsry efforts on those factors
causing the decline of Snake River fall Chinook

Construction of 4 dams on the Columbia River boiow the Snake Rr.or and .. dams
on tha mainstom Snake River substantially reduced Snake River salmon distribution
and abundance N .tty-frve percent of the human induced mortality is assodated
with those dams

F iv e percent of the m ortality it associated w ith fis h eries condwucted m th e U s an d

cCanada O nly about one-quarter of one percent of the m ortality is inferred to b e

associated vith fisheries conducted in A laska that are targeting healthy runs of

A las k an salm on 0O n averago th ere is about on e S n a k e R rvar fall ch o oo k m wuwed in

w ith avary 5 thousand other chm ook and m illions of coh o chum pm k. and sockaya

salm on

Furtherm ore of w ary four Snake River fall cfrnook salm on that m ay be nodentetfy
to rtervarw ig

caught at A laska only about one w ould ever survive to lay eggs due

fsher>wes in C an ad a W ash ington an d O regon or th a dam s on tha Colum b ia an d

S n a k e R rvar?™

T h o N ational M arina F ish eries S o m c e h at not taken th ese factors into account at
not

apportioning the recovery burden T he* efforts to recover thes stock are dear]ly

efficient and will not be effect/ve In term s of effectively recovering a stock. 4 w ould
be appropriate for tha federal governm ent to begn by apporto nm g tha recovery
F or n stamn o e t

burden for a luted spaoas propononablUy to tha ceuee for the katm g

dam s on the Colum bia R iver and Snake Rrver are respomn se* for rw itfy*ftve



percent of the mortality, they should be responsible for a similar portion of tho
recovery burden

State/Federal cooperation, while clearly called for within the act, la being
Ignored In application of the Endangered Speciea Act for Snake River chinook
salmon in Alaska Alaska commercial troll fishermen were forced to reduce their
fishing season in 1993 to comply with the Endangered Species Act and thereby lost
access to many healthy stocks of all five species of salmon In 1994, the sport and
commercial troll chmook salmon Quota was reduced by 23 thousand fish For 1995.
officials of tha National Manne Fisheries Service hava indicated likely reductions of
fifty percent for the Southeast Alaska sport and commercial chmook quota Yet.
there has not been one public hearing on this issue held in Alaska in 1993 or 1994
According to tha Proposed Recovery Plan for Snake River Salmon, issued by the
National Manne Fisheries Service in March, 1995. eight hearings ere scheduled for
Idaho. Oregon, end Washington States this spring According to the plan, no
hearings were scheduled for Alaska Wa havo heard, informally, that as an
afterthought, two haanngs may take place m Alaska after the eight other hearings

areheid

The act also calls for davalopment of cooperative agreements wrth states In fad.
the ad specifies requirements that f mat, will result in acceptance of tha agreement
withm 120 days of rts race«pt Alaska sent a signed agreement which was reoarved
by tha National Marine Fishanes Service on February 14.1994 Fourteen months

hava elapsed and we are still wa<tmg

AJaskant are bewildered and angry Alaskans are left wrth no explanation for
irrational restrictions placed on thee fisheries We ere entated with tha failure to
condud any public hearings in Alaska in 1993.1994. and according to tho proposed
recovery plan, in 1995 These fads, coupled with illegal delays in respondmg to
attempts to develop e cooperative agreement lead ut to tha inescapable
conclusion that the federal government is qurta wstmg to needlessly anpose
debilitating meascres on our stata but very unwJimg to accept local mpm or allow

coop* at/ve efforts or pertnersivps

TNs situation >very problem*!c*i for Aaskant and ramnds us of tha federal
attitude during the une that Alaska was a territory Prior to statehood, the federal
government was responnbto lor salmon management m Alaska They failed to
provide sound management predioet needed to sustam Alaskan salmon fisheries
Overfis/wg was a mayor factor n a senous dedme of tha Alaska salmon fishery
that occurred between 1940 and statehood 1959

Fuiher the federal government f#4#d to provide the finanoat resources needed to
manage and research salmon slocks and fisheries such that depressed stocks
o0osAd be rehabilitated Salmon stocks and the fishmg mduttry were m such bed
shape that Prestoor* Eiseihou dedared Alaska a federal disaster area n 1953
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At tho time of statehood, in 1959, statewide harvests totaled only about 25 million
salmon, the lowest annual harvest since 1900-a level equivalent to less than twenty
percent of current sustainable production. It took almost twenty years of salmon
management by the State of Alaska under sound management principles with
improved funding for research and r management to rebuild salmon runs from the
dismal remnants mhontod at statehood to the healthy levels experienced today.

The Endangered Species Act should be amended to require mandatory consultation
with affected parlies in all phases of the implementation process.

- citizen suits to rem edy m isapaplication of the act by the federal governm en.t
are o ften e ffectively precluded The Endangered Spedos Act requires a sixty day
notice period befc.'e a citizen suit can be brought to enjoin an action In 19094 th e
N ational M anno Fishenes Service did not present A laska w ith the incidental tak.e
perm it required to conduct our fishery until June 30 The fishery begins July 1, w ith
the prim ary availability of fish end the vast m ajority of tha harvest being taken during
the m onth of Juty The requirem ent to file e sixty day notice of intent to sue over
provisions of the incidental take perm it placed AJaskens at a point beyond th e
season w here anwy litigation w ould be essentially m oot 0 n any action required
annually, such as issuance of an incidental taka perm it, there is no effectrve relief
under the current law

Aloxandor Archipelago Wolves & Vancouver Island GoshswKs

The Alexander Archipelago w olf occupies m any of the islands m southeast A laska and
the adjacent m ainland There are su mayor drainages connecting the interior of B n tish
Colum bia and coastal southeast A laska T hera ts tittle doubt that scientifically this
population is not raproduchbuvety or geneticeity isoiatad

The Alexander Archipelago w olfw as petitioned for listing under the E SA because the
petitioners w ere concerned aboutdegradation of habitat for Sitka bteckiail deer, abouet
excessive rxxtong m ortality d ue to increased access by loggng roads and atxxX

m breerfcng T he puwpose of & *« petition w as dearly an attem pt to stop toggeig
actrvibee on thoee islands w tfhn tha range of th*s speoes

Tha Alaska Departm ent of Fish and G am e, (he agency drectty responsible for the

m anagem ent of this b*g gam e anvrral opoposed the petition and the luting of th a
speoea under the E S A The Alaska Departm ent of Fish and G am e data ncfecates that
this sp aces has probably survived on these islands sn ce the last ice ag a The presen:t
popuiebon e not Itrto enwed end r> som e caeee * ajg>andng T here te no data to

rfxscata that the popuUauon ofwolves are threatened or erven a speoes of particular

concern to the soen U ic world Karvest records have consistently show n that the w o*
population is heattty and w ea m oregod

T h a U S F ith and W ftM e S arn o a < M not reytd th a p a t* o a h ow ever, in stead , th e
Service continued with the m andatory one year renew desp-ie the fact that tha



petitioners failed to provide substantial evidence supporting their petition. The Service
eventually concluded that the species did not warrant listing under the ESA.

The Vancouver Island goshawk also occupies the islands of southeast Alaska. In the
case of the goshawk, however, it is on the very fringe of its range with extremely low
densities compared to other populations of this continent wide raptor.

This species was petitioned for listing under the ESA. The justification was primarily
linked to the effects of logging on this spedes primary habitat-old growth forest. There
was no evidence to indicate that the spedes was dedining in numbers or that tho
species was threatened with extinction throughout any portion of its range. The
assumption was that logging was going to decrease their numbers.

Again the Alaska Department of Fish and Game, the agency actively conducting
research on the spedes, opposed the petition and questioned whether this population
of goshawks even qualified under the Act.

The U.S. Fish and Wildlife Service chose to accept the petition on the goshawk and
conducted another year long review of the status of this spedes. Recently, the
regional director for the Service announced that the agency would probably condude
that the Vancouver Island goshawk did not warrant listing under the Act either. Their
final decision is due in the next month or so.

The question is why do we make an issue of this process Let me explain. While the
U.S. Fish and Wildlife Service was conducting the year long review, considerable
pressure was placed on the U.S. Forest Service to significantly alter its logging plans in
the region to avoid the Nvo speoes being listed under the ESA. As a result of this
pressure and for fear of the effects on Forest Service management prerogatives if the
spedes were listed, the Forest Service withdrew over 300,000 acres from its logging
plans. The impact of these timber withorawals on the economies of southeast Alaska

have been significant.

The point we are making here is critical. The Forest Service is required to provide for
spedes diversity in its planning process. The Forest Service has Congressional
mandated requirements related to forest resource management. The Forest Service
also has a complex forest planning process which bends over backwards to indude all
relevant data submitted by individuals, state agencies or sister federal agencies Itis
through this process that the U.S. Fish arid Wildlife Servico should submit its
information concerning species status or concerns for incorporation into the final
planning documents. It is also appropriate and desirable for the agonoes to develop
cooperative planning and research efforts to maximize the use of limited federal funds

It is not appropriate, however, for the Fish and Wildlife Service to use the petition
process as a form of environmental blackmail to force a sister agency to adopt specific
modifications in their land management plans It is our position that a species either
qualifies for listing or it does not. If it truly qualifies for listing as. threatened spedes,
whether we like it or not. the U S. Fish and Wildlife Service is given cortain authorities



by Congress which includes considerable direct input on other federal agency land
management options. We contend that the U.S. Fish and Wildlife Service was
perfectly aware that these two soedes in these two areas did not qualify for listing but
successfully used the threat of listing as leverage against the U.S. Forest Sen/ice. We
truly bel:3ve this was never the intent of Congress.

As you can see in our attached Issue Paper on the Reauthorization of the Endangered
Species Act, we propose several changes which will correct this type of problem. We
propose that the Act be changed primarily to direct its emphasis to 'species’. We are
opposed to the federal agencies being given the latitude to list ‘'distinct populations*
depending on their own political agendas.

We propose that quantifiable criteria for listing be established scientifically for either
listing as threatened or endangered

We recommend that Congress reemphasize the intent to provide a clearer distinction
between the listing as threatened and endangered. The agencies should be utilizing
the threatened listing as a category which identifies a spedes in a precipitous and
unnatural dedine but which can allow for management flexibility during the recovery
stages. The agencies have for all practical purposes combined the two listing because
it makes their lives simpler and it fits an anti-use agenda being adopted by many of the
federal conservation agencies.

We also propose that the Federal Advisory Committee Ad be amended to exdude
stato agendes. We contend that Congress never intended for governmental
organizations with statutory or regulatory authority to be induded under the Ad. The
Ad is presently being interpreted by the agendes and the courts to treat state agendes
exactly the same as any private citizen. It is our belief that the agency involved in the
research and management of the two speoes mentioned above should have been
diredly involved in the listing decisions. They were exduded, however, except for the
opportunity to submit data for review by the Fish and Wildlife Service.

We are also proposing that Congress establish a mandatory peer review within the
listing process. Mad that been in place during the petitioning and review of the above
spedes, it is our belief that the petition would never have been accepted

Steller Sea Lions

The Steller sea lion populations in portions of their range in the Gulf of Alaska and
Bering Sea have been dedining for the last twenty years Those dedines have been
weli documented and are most notable from Pnnce William Sound westward and
induding populations along the Aleutian Chain. Some of the dedines have been
precipitous in the last decade At the samo time, portions of the Steller sea lion
populations have remained relatively stable, especially those in the eastern Gulf of
Alaska



As a result of these dedines, the National Marine Fisheries Service has listed tho
Steller sea lion as threatened, developed a recovery plan and has proposed that the
spedes be listed as endangered. What is causing the dedines? Are these normal
population fluduations? Why are some segments of this spedes remaining stable and
others have decreased dramatically? No one knows the answers to these questions it
appears and espedally the National Marine Fisheries Service - the agency
responsible for not only the species involved but the bulk of the commerdal fishing
industry likely to be impeded if drastic experimental measures are taken to reverse this
trend The economic impads on our state could be catastrophic.

Our point in using the sea lion as an example here is to illustrate the broad problem
being experienced by the states in dealing with federal control and preemption. The
Marine Mammal Protedion Ad passed in 1972 and, as a result, one of the worlds most
progressive marine mammals research and management programs initiated by the
State of Alaska in 1959 was for all pradical purposes eliminated. The National Manne
Fisheries Service was given the responsibility for the protedion and management of
Steller sea lions and other speoes.

Since the passage of the Marine Mammal Protedion Ad, the federal government has
spent literally millions of dollars producing nothing to help the sea lion. The only
reliable data available to document and quantify the dedine of this spedes was
produced by the Alaska Department of Fish and Game by a patched together but high
quality research program dedicated to produdng critical information needed to proted
the interests of Alaskan dtizens. One has to question the process of prioritization
within this large fedoralagency.

From our perspedive, there is some argument to be made that this spedes would havo
been better off today had it remained under state management. At least, there would
have been some dired incentive for the state to initiate the research work necessary to
coned or explain the cause for this speoes' dedine.

This case also serves to illustrate what is in our opinion a growing fiscal policy within
the federal agendes responsiole for administering the ESA. Listing of spedes are not
avoided because the adual listing process guarantees increased funding by Congress.
Whether it is true or not, the perception is that the agencies purposely ignore some
spedes because they cannot get adequate funding from Congress until they have
adual listed the speoes under the ESA. Ifthis is true, it is not good testimony to the
conservation othics of our federal agencies

Conclusion
On December 21,1994. Governor Fife Symington or Arizona called for repeal of the

Endangered Spedes Ad Governor Symington said, ‘It has been a failed and costly
experiment * Governor Symington also stated
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"It is clear, however, that the Endangered Species Act has become a fierce and
cruel weapon being used by environmental extremists with no regard for the
adverse impacts this causes to individuals and whole communities or eve to the
species they purport to protect. It has been perverted by the cumulative impact
of judicial interpretations. It has become a vehicle for attack on private property
rights. And it ignores the rightful role of state land and wildlife agendas to
address wildlife and habitat problems in a reasonable and systematic way.*

*In the meantime, it has become abundantly doar that the ESA in its present
form will continue to be used frivolously and maliciously by extremists to pursue
their objectives regardless of the economic and environmental chaos this
creates for others and for our resources.’

Governor Symington has reached almost the identical condusion that we have
reached. Unless some of the major revisions being suggested are incorporated in the
reauthorization of the Endangered Spedes Act to make it more workable, we would
have to also advocate letting the ESA sunset.

As stated at the beginning of this testimony, however, that is not our purpose for being
here In our written testimony and attached Issue Paper, we have made constructive
suggestions for ways to improve the ESA. Our suggestions will make the Act more
effective by encouraging greater partidpation by the states and the public, providing for
recovery and delisting, and discouraging political listings at the expense of biologically
justified listings

Maintaining biological diversity must be a goal for us all not just a selective political
mission for the U.S. Fish and Wildlife Service or National Marine Fishehes Service
We wish to express our sincere interests in assisting this task force and Congress in
any way we can as you proceed through this reauthorization process.

Thank you Mr Chairman for providing us the opportunity to testify. We wish you and
the task force well in the important job before you.
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E N D A N G E R E D s P E C I E S A C T R E A U T H O R I ' Z A T I 0O N

1995

Updatod: 4/19/95

Major Points of Contention
1. Definition of Species

According to the Endangered Species Act (ESA), the term species means "any subspecies
of fish or wildlife or plants, and any distinct population segment of any species of vertebrate

fish or wildlife which interbreeds when mature."

The present definition of "species” encourages court challenges for listing every semi-
isolated population or stock. While the speoes or subspecies may be, in fact, healthy, the
present definition presses for the listing of every existing population segment

The National Marine Fisheries Service has adopted a formal policy establishing its
definition or interpretation of the ESA relating to "distinct populations”. This policy is
presented in a supporting paper authored by Robtn S. Waples which states

A population will be considered "distinct” (and hence a "spedes") for
purposes of the ESA if it represents an evoiutionanly significant unit (ESU)
of the biological speoes A population must satisfy two criteria to be

considered an ESU:

1) It must be substantially reproductively isolated from other
conspecrfic population units, and

2) It must represent an important component in the evolutionary legacy of the
speoes

The U.S. Fish and Wildlife Service (FWS) has not adopted a clarification policy for
implementation of the ESA. Because of the growing tendency of the FWS to list population
segments and its inability to enunoate a standardized interpretive policy, thore has been
some support for modifying the ESA to formalize the "distinct population” interpretation

adopted by NMFS.



One of the primary purposes @the ESA was to "minimize the losses dgenetic variations"
where "potentiaCfures for cancer or other scourges, present or future, may lie locked up in
the structures \JYplants which may yet be undiscovered, much less analyzedAnother
motive involved halting the “irreplaceable loss to aesthetics, science, ecology, and tfie
national heritage should more species disappear.” It is not dear that it is necessary to
preserve every distinct population segment to accomplish these goals.

Failure to limit ESA protection to genetically distinct and biologically significant units will
result in increasing pressure and litigation to strain the application of the ESA as a land use
act to preserve old growth forests, prevent grazing and other development Limiting ESA
protection to genetic heritage addressed by Congress will permit land use conflicts to be
addressed on their own merits mduding an ecosystem/biodiversity analysis.

Alaska Legislative Position

We recommend that Congress drop the term ‘distinct population segment* from the
definition.

We recommend that Congress provide a precise definition of the term *spedes* to be
utilized in implementing the Ad

Alaska recommends that the FWS and NMFS cooperate in developing and applying a
consistent interp dtation of the "species” definition. We recommend that the existing policy
adopted by NMFS be used as a starting point

2. Listing Process

During the last convention of CITES (Convention on International Trade in Endangered
Speoes of Wild Flora and Fauna), a major international effort was made to begin the
process of establishing quantitative criteria for listing of speoes on the appendices The
same scientific effort needs to be implemented for tho ESA It was agreed at CITES that
one criteria will not fit all spedes of plants and animals but it can be structured to fit over
90% of the spedes with strict criteria for exceptions being inducted

Recent agency abuses in the acceptance d petitions for listing points out tho need for
quantitative cntena for listing. At least, some standards other than 'substantial evidence*
needs to be incorporated in the Act The petitioner should be required to demonstrate that
the speoes bemg petitioned for listing meets some minimum cntena

Because of continued political manipulation of the listing process, it has become necessary
to establish a poor review process for listing. A peer review process should be required
which reviews the standards for listing, indudmg cntena, poonty and qualifications



Alaska Legislative Position

Alaska should support a provision in the Act establishing a time-frame for the development
of quantitative cntena for listing of spedes.

The 'substantial evidence* requirement for petitioners must be more specific We
recommend that the evidence must show that the spedes has met some minimum

requirements for listing.
A peer review process for listing should be incorporated into the Act

3. Clearer Distinction Botween Endangered and Threatened Listing

An endangered spedes is defined as "any spedes which is in danger of extinction
throughout all or a significant portion of its range.*

A threatened spedes is defined as "any spedes which is likely to become an endangered
spedes within the foreseeable future throughout all or a significant portion of its range."

Although the act provides management flexibility to dearly distinguish endangered from
threatened species, the agendes have generally treated them identically. It is our
contention that this inflexibility destroys a major purpose of the Act which is to identify
speoes prior to listing as endangered and institute less stringent programs designed to
promote recovery rather than listing as endangered. Logic would argue in favor of
maximum cooperation in developing recovery programs for threatened speoes before the
spedes reaches a more restrictive listing under the Act.

Because the agenoes have not more dearly separated endangered and threatened
listings, the general tendency from the private sector and many resource agendes is to
fight any listing until the speoes’ status is far below the threshold which should require

special research and management attention.
Alaska Legislative Position

Clarification and more flexible interpretation of the taking provisions would more specifically
delineate between endangered and threatened spedes

His dear that both agenoes have considerable flexibility in distinguishing between the two
listings. Lacking more distinct polides separating recovery and management programs for
endangored and threatened speoos, tho ESA should be amended to more dearly separate
the purposes and restrictions assooated with each listing.

Of major concern is the need to continue to allow regulated 'taking" of threatened speoes
which is consistent with recovery plans and acceptable conservation practices
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4, Role of States

The ESA indicates that encouraging the states to "develop and maintain conservation
programs which meet national and international standards is a key to meeting the nation's
international commitments and to better safeguarding, for the benefit of all citizens, the
nation's heritage in fish, wildlife, and plants ”

To-date, states have been active participants in the implementation d the ESA but,
generally, not partners. Many states have their own ESA that are, in some cases, more
effective in listing, recovering, and delisting species. If the states are to be effective,
however, the Federal agencies must place more emphasis on developing cooperative
recovery plans that maximize the flexibility of the Act to accommodate State interests.

Public acceptability and support is the key to the ulimate success of the endangered
spedes program. Early identification of spedes in potential trouble, use of experimental
populations to gain public support, utilization of State public relations programs to reduce
incidental take of listed spedes, use of State-corporate fund raising programs to target
spedes recovery and the development of innovative techniques designed to reduce
mortalites or harmful harassment are all mechanisms which can be used to make the
combined Federal-State effort more effective.

Alaska Legislative Position

The ESA will continue to be exdusively a confrontational conservation law unless the
emphasis of the administering agendas shifts from one of Federal control to one of
Federal/Stata/private cooperation. Better cooperative agreements with the states arv the
private sector plus more flexible management options, especially in dealing with threatened
spedes, would make the ESA more effective.

At present most of this can be accomplished under the existing statute with minor
amendments to clarify taking. Unless there is a philosophical shift in direction within the
Federal agendes, these types of positive actions are not likely and will require specific
amendments to force implementation.

If the ESA is amended in this area it would be advantageous to require mandatory
consultation rather than “as appropriate” in all phases of the implementation process.

5. Adequate Funding

The states have consistently daimed ghat inadequate section 6 monies are appropriated
annually to meet the minimum goals A the ESA Recoveries are condstently delayed due
to inadequate Yrtds to implement recovery plans.

A major complaint is that funds that are available are being conveniently diverted to
politically high profile spedes rather than speoes most biologically in need of attention.
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Another major source of irritation is that the lack of an efficient delisting process forces
agencies to spend critically needed funds on species that have technically met recovory

thresholds.

The 1988 GAO report severely criticized the Federal agencies for not adhering to their
prioritization process for identifying funding targets.

AJaska Legislative Position

The program funding pnoritization process of each agency should be adhered to with
adequate public input. Less emphasis should be placed on politically popular species and
more on species needing priority attention. This could be accomplished through effective
policy construction and implementation or an amendment to ESA requiring prioritized
expenditures unless otherwise spedfiod in the annual appropriations.

Specific amendments to the ESA are not required, however, to provide a prioritization
process. Funding for Section 6 of the ESA will require reauthorization and adequate

appropriation, however.

Alaska supports additional funds being appropriated to Section 6 projects for cooperative
work with the states.

6. Delisting and Reclassification Processes

Section requires that each recovery plan indude "objective measurable cntena
which, when met. would result in a determination, in accordance with the provisions of this
section, that the spedes be removed from the list" Unfortunately, the agendes have a
tendency to ignore the population objectives adopted in the recovery plans.

Current practices within FWS are to frequently delay delisting despiie the fact that
population objectives have been met This circumvents the pciontization process and

discourages participation in the recovery process

At present the listing process is supposed to be based on the biological status of the
spedes involved. Although the recovery plans indude population objectives, they most
frequently do not indude automatic delisting thresholds.

Redassification cntena are not presently required in the ESA recovery plans
Consideration may be given to requiring indusion of redassification cntena along with

measurable cntena for delisting in he ESA
Alaska Legislative Position

The Federal agenoes have continually demonstrated a political reluctance to delist
speoes. Since population objectives are built into the recovery plans, specific thresholds

S
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for delisting should be required. Conceptually, the threshold would outomatically trigger tho
delisting process.

Alaska is in favor of the delisting process being a biological decision rather than a political
one

It should be required that specific redassification criteria bo induded in the recovery plans.

7. Take Provisions

Under the ESA, the term take means To harass, harm, pursue, hunt, shoot, wound, Kill,
trap, capture or collect, or to attempt to engage in any such conduct.”

One of the most controversial aspects of the ESA relates to the taking of threatened or
endangered speoes. There are significant differences between FWS and NMFS as to the
interpretation of tho ESA and their poliaes for implementation. While both agendes
generally prohibit the taking of endangered spedes, FWS has prohibited the taking of
threatened speoes, while NMFS has been more lenient in allowing taking of threatened
spedes, espeoally under inddental take provisions.

Court interpretations of authorized taking of threatened specios has complicated recovery
programs and discouraged cooperation from affeded states. Most recently, courts have
interpreted the "extraordinary case" limitation of the ESA to apply to threatened as well as
endangered speoes

We are concerned that the present definition of take is being interpreted to indude many
nonlethal ads that simply represent encounters with listed speoes, such as visual
encounters of most manne mammals from vessels The purpose of the ESA is to
"conserve" listed speoes and their ecosystems Mere encounters do not contravene these
objedives. Though we concur that encounters that mote life threatening responses should
be prohibited, casual or norHrfe-threatenmg encounters may in fad be benefioal to the
speoes by promoting better understanding and acceptance of the program by the pubilic.

In some cases, nonlethal harassment may be benefioal to the listed spedes, such as use
of underwater sounds to keep manne mammals away from potentially life-threatening areas
or areas with conflids with other listed speoes. Certainly, significant public support can bo
solidted and maintained if some discretion is usod in allowing the use of nonlethal
harassment techniques. Kmight be advantageous to describe lethal taking and noo-lethal

encounters separately in the law

Alaska Legislative Position
The definition of ‘lake* should be modified to eliminate ’harass* from the definition.
Limitations on harassment should be treated separately to allow for controlled harassment

which does not pose any permanent physical danger to the animal or population
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The ESA should allow for managed taking of some speoes. The "extraordinary case"
limitation should apply only to endangered spedes The current judicially based definition
of "extraordinary case" should not be applied to threatened spedos when populations are
expanding or the spedes is expanding into areas where they have been absent but are
now creating unmanageable social and ecological pressures.

Not allowing the taking of threatened spedes has made the process so rigid that the states
have lost all flexibility to use taking as an aspect of their recovery management program
The ESA should be amended to danfy this aspect of the overall program.

8. Incidental Take Provisions

Under section 7 of the ESA incidental take permits may be granted for Federal activities
that are "not likely to jeopardize the continued existence" of any listed speoes. Under
section 10, incidental take permits may be issued for norvfederal activites when "the
taking will not appreciably reduce the likelihood of the survival and recovery of the spedes
in the wild." However, there appears to be no reason for State governments to be classified
with private and other nongovernmental applicants instead of with our counterpart Federal

agendes in this permitting process

For example, it has been noted that, though phrased differently in each section, the
exemption standards are effective equivalents. Indeed, State agendes are, in nearly all
cases, the only responsible management agency for the listed spedes and would thereby
be best able to evaluate and provide information on whether a limited taking resulting from
a State activity would be likely to jeopa dize the continued existence of the listed spedes
Finally, unlike pnvate applicants, rates are, along with the Federal government,
accountable to their citizen constituents.

Alaska Legislative Position

We are concerned that the flexibility and tho mandate is dearty present in Sections 7 and
10 for the secretary to allow "reasonable and time!/' incidental take of listed species. It
seems most appropriate that the procedure for the State to receive incidental take permits
be allowed under Section 7. Section 7(AX1) needs to be amended to apply to not only
Federal agencies but to Slate agencies as well

Alaska must examine whether or not it is dosirablo to have incidental take provisions
centralized under one statute Of particular concern are the implementation problems
developed as a result of incidental take regulations under the Marine Mammal Protection
Act and the Endangered Speoes Act.

One possible amendment option would be

No incidental take permit is noodod for threatened speoes as long as take is Vi
accordance with provisions of other conservation laws and not likely to cause the
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species to bocome endangered within the foreseeable future throughout all or a
significant portion of its range."

9. Use of Experimental Population

Under the ESA, the Secretary may allow for the release of an endangered speoes as a
wholly separated population for expenmental purposes The experimental population is to
be treated for administrative purposes os a threatened speoes and critical habitat shall not

be designated.

Some states have argued that a more lenient use of the experimental population option of
the Act would encourage states to expand offorts to reestablish somo extirpated
populations if the rigid standards of an endangered species wore not applied. More public
support oould be solicited if provisions could be adopted which allow for removal of problem
animals and if natural expansion of expenmental populations didn't jeopardize other

established uses and practices.

To make this effective, however. FWS policy of not allowing taking of threatened speoes
would have to be modified.

Alaska Legislative Position

The ESA does not have to be amended to provide for broader interpretations of
experimental population applicatons However. FWS has continued to take a very
restrictive approach to the positive uses of expenmental populations Specific amendments
to the Act allowing greater use of experimental populations should be considered.

10.  Critical Habitat Designation Objective, Purpose and Need for Clarification

There is uncertainty as to the effect of the critical habitat designation, especially on private
and State lands For instance, from tho standpoint of the State of Alaska, the designation
of entire ranges of some salmon as critical habitat could have senous and unnecessary
impacts. Overlaying and preemptive planning, zoning and permitting authorities could have
major economic impacts. This is espooalty true if all portions of a speoes habitat are
treated identically regardless of the relative value or importance of each eroa

The ESA reads, "except in those orcumstanooa determined by the Secretary, critical
habitat shall not mdude the entire geographical area which can be occupied by the

threatened or endangered speoes”

The Act presently requires the designation of cntical habitat when recovery plans are
adoptod The agonoes have consistently ignored this requirement

ti



Alaska Legislative Position

Congress needs to provide a more succinct and consolidated interpretation of the "“critical
habitat" provisions of the ESA

We recommend that the law be amended to identify precise circumstances or cntena under
which the Secretary can expand cntical habitat designation to the entire range previously
occupied by the speoes As it is now, this decision is left to the whim of the respective

Secretary

By amendment, we would like to see critical habitat of anadromous Ash limited to spawning
areas or other designated habitats whore all or a substantial portion of the spedes is
subject to significant mortalities

11. Consideration of Economic Impacts

Some entice of the ESA suggest that economic impacts should be more senousiy
considered in the initial process of listing as oither threatened or endangered At present,
the boasion to list or not list a speoes or population as threatened or endangered is
supposed to be based exclusively on its hiological status Eoonomic consideration can only
be considered n the development of a recovery pUia inthe designation of cntical habitat

Alaska Legislative Position

It is doubtful that any coalition will bo able to muster the strength to substantially altor the
strict biological basis for listing and delisting speoes However, economic considerations
could be infected into the process of determining whother a speoes is listed as threatened

versus endangered

Consideration should be given to simplifying the mechanisms necessary for 'God Squad*
intervention

Greater weight should he sought toward evaluating the economic impacts of doosons
dunng the recovery plan development and implementation phases

12. Citizen Suits

The ESA requses a 60 day notice penod before a citizen surt can be brought to erp»n an
action threatening . listed speoes

This requirement can piece Die citizen or state in a 'catch 22* whore the 60 day notice
requirement allows for « proposed agency action to be accomplished before the action can
be legally challenged incourt This spoofcalty occurred in Alaska whore a 60 day notice of
intent to sue over @ NMFS hiological opoion concerning modental taking of chnook dunng
the summer season ossonuaity placed us ata pomt beyond die season where any litigation
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would be ossonliaJfy moot. On any adion roquirod annually like a bologicol opinion for
incidental taking, there is no effective relief under tho current law.

Alaska Legislative Position

States and citizens should be allowed to sue with less than a 60 day notice penod if the
notice requirement places either the citizen or the state m a position where it is impossible
to attain roliof through tho courts due to the annual time requirements

13. Private Property Rights

A rocoot court decision on taking of private property nghts by Foderal or State agency
actions may load to attempts to clarify the intent of the ESA Itis unclear what mped the

ESA has at prosent on private property nghts
Alaska Legislative Position

Some form of private property nghts will probably be considered Some private property
nghts amendment will be supported by the Legislature

14, Creation of Prelisting Category

There oro some distinct advantages to establishing some method of KJonirfyng speoes
bofore thoy roach the biotogicaJ status roqwnng listmg as either threatened or endangored
The mayor concern is that this proposal is bong utilized to expend the ESA to ndude an
oven lower threshold for protective Using under the Act

Alaska Legislative Position

Aaska opposes the establishment of a pralistng category, at this bme. as 4 would only
extend the ESA even further than Adoes now Use of the threetoned hstng should first be
made to work property

\5. Recovery Burden

The listmg and recovery plan development process for Columbia River chnook has raised
several practical issues nvolved with tho mplementabon of the ESA R may be benefioal
to modify tho ESA to roqure special emphasis in recovery plans which piece the mayor
txrdon of recovery on those nterests which have contnbuied most hoavtfy to the dodne of

the listed speoes
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Alaska Legislative Position

Alaska supports an *nondmont requiring the burden of rscovtry hc-ng pteood
proportionaify on those ectwtios response for thadocJr* of thaipooM

16. Deviations from Adoptod Rocovory Plana

Tha practical mplomonlobon of offioaPy adopted rocovary plana is apparently subyod to
conudoroblo adrmmstrativa discretion Nmay bo dos*atte to roquao that rocovory plana
bo odharad to by tha agoncy and/or any mortfcotiono or agency deviations from tha plan
be subyod to tha soma publication and pubfrc notification requoomonts as (ho ongnol plan

le gislative P osition

Deviations from adoptad rocovary plana shodd bo discouraged but not proh&ied Alaska
IS proposing that moro fiaubiMy ba nsartod rto tha process Prohtobng soma agoncy
discretion si modification of rocovary plans may not ba doorabta

17. Integration of ESA with International Agreements A Tnsotiea

Al present, the nteg'OUon of ESA roquromonts with Intamational Agreements such as (ha
Convention on International Trade of Endangered Speoee of WW Flora end Fauva
(CfTES) or tha Pacific Salmon Treaty (PST) are often rxonn start

Al present anplamontebon procedures for tha ESA do not requ*e tha rtograbon of ESA
obyaebves wuh thoso associated wig) aquatfy mportart International Treaties r may bha
beneficial to raqura (hat tha development of rocovary ptans ba ooordnotod +*
rtomotxxuM egraamont structures so that rocovary objectives ore dosofy maahad *rh
those of tha ntamational ograamanu  TTes typo of requramant shoufc) not datrad from
long term recovery efforts but assure that reasonable tana frames and vtre-govammw 'tai
allocations and other docxsone ore consultant and reasonably appfaod VVexxn some beac
integration requirements, ESA mandalae may unnecessary cksadrontege nomohcre

nogobationa by tho Urtfod Statoe
aaaaaa LsgtelaOve : . . ... .

The ESA shoufci roquro (he nograbon of speoee recovery ptano wsfti rtometonel
agreements that have over-lappng goats and obyodnes

1ft. ~ Reeuthorturtion TIma frama
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The«ESA has ultimately failed in its objective because of its focus on smgle speaes, as
opposed to dealing with more comprehensive concerns of habitat health for

of speaes, including humans. Based uPon the experiences suffered under the Act over the
course of the last 25 yean, J have concluded that the Act is probably beyond repair. It has
been a failed and costly experiment. While hundreds of speaes have béen listed, only five
have been delisted for reasons mostlkl unrelated to provisions in the Act, while at least six
speaes have hecome extinct under the shield of its protection. It should be allowed to
sunset. Its ambitions to Protect individual speaes should be absorbed within the broader
authorities of state and federal land management agencies to plan and provide for the
sustainable use of our state and federal public lands.

Reauthonzation of the Endangered Species Act Is pending in both the House and
Senate. lurge you to repeal it. m order that efforts to protect speaes. habitats, commerce,
state authorities, and property nghts mav be allowed to succeed in a unifying way at the
state level. | pledge any and all assistance that | can give to help you accomplish this urgent
task.

Sincerelv,

Fife Symington
GOVERNOR

F5:slh

enclosure

The Honorable Ed Pastor

The Honorable Bob Stump

The Honorable Jon Kyi

The Honorable Jim Kolbe
Congressman-Elea John Shadegg
Congressman-Elea Matt Salmon
Congressman-Elect J.D. Hayworth

he multitude.

>
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To reauthorize and amend the Endangered Soedes Act of 1973,

IX THE HOUSE OF REPRESENTATIVES

September 7. 1995

Mr. Young of Alaska (for hinself. Mr. Pombo. Mr. Tauzin, Mr. Brewster.
Mr. Doolittle. Mr. Hansen. Mr. Dooley. Mr. Calvert. Mr. Covdit,
Mr. Stinholm. Mr. Stujip. Mr. Smith of Texas. Mr. Gallegly, M.
Fields of Texas. Mr. Kolbe. Ms. Danner. Mr. Hutchinson. M.
Hayworth, Mr. Hastings of Washington. Mr. Bonilla. Mr. McHugh,
Mr. Dornav. Mr Merger. Mr. Everett. Mr. Taylor of North Caro-
line. Mr. Packard. Mr. Cunningham. Mr. Thornberry. Mr. Hayes.
Mr. Royce. Mr. Combest. Mr. Cooley. Mr. Salmon. Mr. Bono. M.
Baker of Cdlifornia. Mr. Hunter. Mr. Lewis of California. Ms.
Cubin. Mr. McKeon, Mr. Radanovich. Mr. Riggs. Mr Rohrabacher.
Mrs. Sevstravd. Mr Thomas. Mr. Allard M. Schaefer. Mr. Mica.
Mr. Chambliss. Mr. Collins of Georgia. Mr. Linder. Mr. Baker of
IAuinana. Mr. CraFQ Mr. Ewing. Mr. Burton of Indiana. M.
Hostettler. Mr Mcl.' TOSH, Mr. Roberts. Mr. Lewis of Kentucky.
Mr. Bartlett of Maryland. Mr. Knollenberg. Mr Emerson. M.
Hancock. Mr. Skeen. Mr. Panon. Mr. Solomon. Mr. Ballenger. M.
Jones. Mr. Oxley. Mr. Coburn. Mr. Largest, Mr. Lucas. M.
Watts of Okahoma. Mr. Barton of Texas. Mr. Delay. Mr. Sam
Johnson of Texas. Mr Siociolan. Mr. Shadegg. Mr. Callulan. M.
LaVGHUN. Mrs VuGasov.ch. Mr. Tejeda. Mr. BaCHJBS M. Cox of
Cdlifornia. Mr. RINDERBURK. Mr. BOBHNER M. Crane. Mr. Dreier,
Mr Edwards. Mr Nethercutt. Mr. Pete Geren of Texas. M.
Ortiz. Mr Hall of Texas. Mr. Duncan. Mr. McCrery. and Mr Liv»
INGSTQN) introduced the following bill, which wes referred lo the Com
mittee on Resources, and hi addition to the Committee on Agriculture,
for a period to be subsequently determined by the Speaker, in each case
for consideration of such prwsions as fall within the jurisdiction of the
conmittee concemed
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To reauthorize and amend the Endangered Species Act of
1973.

Be it enacted by the Senate and House of Representa-

=

2 fives ofthe United States of America in Congress assembled,
3 SECTION 1 SHORT TITLE; TADLE OF CONTENTS.
4 @ Short Title.— This Act may be cited as the

5 “ Endangered Species Conservation and Management Act

6 of 1995".
(b) Table of Contents.— The table of contents for

8 this Act is as follows:

Se 1 St title: table of conterts
S 2 Rdaaes to Bdangered Sosdes Adt of 1973
S 3 Hndings, puposes, ad palicy of Brdangered Saedes Adt rf 1973

TITLE |- PRVATE PROPERTY RIGHTS AND VOLUNTARY
INCENTIVES FOR PRIVATE PROPERTY OANERS

S 101 Gonpersdion for use or taking of private prope rty
St 1 Vountary cooperative meregenet egeanents

Se 1B Gans for inproving and consenving halitat for gosces
Se 1 Tedmicd assdance proyars

St 1B Water rights

TITLE 11— IMPROMING ABILITY TO COMPLY WITH THE
ENDANGERED SPECIES ACT OF 1973

St A1 Efoceent pooedues

St 22 Ramovng punitive dsinoentives

St 28 Alloning norHederd parsas to Lese the consutation roceclres
St 24 Pemitting requirements for inddental tekes

St A8 Gaed, ressadh ad educationd pemits

S A6 I\/Blrtermoeofa}a]cmmatsforhstedqwlas

S

TITLE 11— IMPROVING SCIENTIFIC INTEGRITY OF LISTING
DECISIONS AND PROCHDURES

S A Imppog tlie »ikdi smdrediniliM of dedsMu
St 0* Par miN

St 3B Meking daa pulic

St I Inproving the priitnn and desigration rocessess



Se 36 Gede Sae inohement.
Sz 36 Monitaing the statu* of ipedes.
St 37, Peuwuat to delilt ipedet.

TITLE IV— RECOGNIZNG OTHER FEDERAL ACTION LAWG AND
MISSIONS

St 40L Bdane ESAmth other laua and maaioa
St A2 BE@arpias from consuitation and corferending
St 418 Himnating the exarption comittee (GOD conittee)
TITLE \/~ BETTER MANAGEVENT AND CONSERVATION CF
LISTED SPECES

St
S 5B
St 94 (Ontical hahtat for oeaer

S 9b Mmofm\e' propegetion as mears of recoay.
St 56 | Jon of gosdes

S 507 Gorsening threatened gosaes

TITLE VI- HABITAT PROTECTIONS

St 1l Feded hidogcd dnemiy resen
St A2 Lad acquistion
St 68 Popaty edaes

TITLE VH- STATE AUTHORITY TO PROTECT BENDANGERED AND
THREATENED SPECIES

Sc Ml Sae authority
St 12 Sae pogans afected by the Convertion

TITLE Mil— FUNDING OF CONSERVATION MEASURES
St 1 Authoxing inoreessd gpprgpriations
Se 92 Funding of Federd mancetes
St 68 Brbhgeed Swdes ad Threatened Soedes Gosavation Trust
Fud
TITLE IN- MSCELLANEOUS PROMSIONS
S N Aredhets to defintions
St AR Raser of gdesof nationd interest.
Se 9B Preparaion of contenation pans for soeae* listedodae erednet

of tins Act.
St M Cofamring avendet to takde of coterts

1 SEC. 2 REFERENCES TO ENDANGERED SPECIES ACT OF

1973.



10

n
12
13
14
15
16
17
18
19
20
21
22
23
24
25

4
of an amendment to. or repeal of, a section or other provi-
sion, the reference shall be considered to be made to such
section or other provision of the Endangered Species Act
of 1973 (16 U.S.C. 1531 et seq.).

SEC. 3. FINDINGS. PURPOSES, AND POLICY OF ENDAN-
GERED SPECIES ACT OF 1973.
@ +.....,. - Section 2(a) (16 U.S.C. 1531(a)) is
amended—

(1) by amending paragraph (1) to read as fol-
lows:

“(1) various species of fish, wildlife, and plants
in the United Slaiti have been rendered extinct be-
cause of inadequate ct servation practices and natu-
ral process ;"; and

(2) by striking "and” after the semicolon at the
end of paragraph (4)(G), by striking the period at
the end of paragraph (5) and inserting and”, and
by adding at the end the following new paragraph:

"(6) the Nation's economic well-being is essen-
tial to the ability to maintain a sustainable resource
base, therefore economic impacts and private prop-
ertv owners’ rights must be considered while encour-
aging practices that protect species.”.

) - .v0.vs cuw oo, - Section 2 (b) and (c)

(16 U.S.C. 1531 (b), (c)) ore amended to read as follows:

MU m i IM
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“(b) PURPOSES.— The purposes of this Act are the

following:

“(1) To provide a feasible rnd practical means
to conserve endangered species and threatened spe-
cies consistent with protection of the rights of pri-

vate property owners and ensuring economic stabil-

“(2) To provide a program for the conservation
and management of such endangered species and
threatened species taking into account the economic
and social consequences of such program.

“(3) To take such steps as may be practicable
to achieve the purposes of the treaties and conven-
tions set forth in subsection (a) of this section.

“(©) oy —

, _ It is farther de-

“ (1) F e d e ra |l a u th o r it

dared to be the policy of Congress that all Federal
departments and agencies shall seek to conserve and
mir.age endangered species and threatened species
and shall, consistent with their primary missions,
utilize their authorities in furtherance of the pur-

poses of this Act.
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6
agencies to resolve water resource issues in concert
with conservation of endangered species md consist-

ent with State and local water laws.

(3 P r o tect io n o f  por iv.ate  por o pecr t.y

rights.— It is the policy of the Federal Government
that agency action taken pursuant to this Act shall
not use or limit the use of privately owned property
when such action diminishes the value of such prop-
erty without payment of fair market value to the
owner of private property. Each Federal agency, of-
ficer, and employee shall exercise authorin' under
this Act to ensure that agency action will not violate
the policy established in this paragraph.”.

TITLE I- PRIVATE PROPERTY
RIGHTS AND VOLUNTARY IN -
CENTIVES FOR PRIVATE
PROPERTY OWNERS

SEC. 101. COMPENSATION FOR USE OR TAKING OF PRIVATE
The Endangered Species Act of 1973 (16 U.S.C.

1531 et stqg.) is amended by adding at the end the follow-

ing new section:

“SEC. 19. RIGHT TO COMPENSATION.

“(a) Prohibition.— The Federal Government shall

not take an agency action affecting privately owned prop-
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crtv or nomntfederally ow ned property under this A ct w hich
results in d im inishm ent of value of any portion o f th at
property by 20 percent or m ore uniless com pensation is
offered in accordance w ith this section

(b) C o m pen sat ion fo or U s e o v L im it atio n o n
USEl_The agency or agencies that take an agency action
that exceeds the am ount provided in subsection (a) shall
com pensate th e private P roper-rty ow ner for the oth erw ise

lawful use or limitation on the otherwise lawful use in the

am ount of the dim inution in value o f the portion o f th at
propertrty resu lting from th e u s e or lim itation o n use It
the dim inution in value o f a portion o f that propertrty is
greater th an 5 0 percent, a°t th e op tion o f th e ow ner th e
agency or agencies shall buy that portion o f the property
and shall pay fair m arket value based on the value of the
property before the use or lim itation on use w as im posed

Compensation paid shall reflect the duration

of the use

or lim itatio n o n use necessary to achieve the purposes of
11 f
C) m cavest OT o w ncr = an owner seeking com

pensation under this section shall m ake a w

for com pensation to th e agency im plem enting

ritten

regquest

agency

action. The request shall, at a minimum, identifv the nf-
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erty or nonfederallv owmed property under this Act which
results in diminishment of value of any portion of that
property by 20 percent or more unless compensation is
offered in accordance with this section.

USE.— The agency or agencies that take an agency action
that exceeds the amount provided in subsection (a) shall
compensate the private property owner for the otherwise
lawful use or limitation on the otherwise lawful use in the
amount of the diminution in value of the portion of that
property resulting from the use or limitation on use. If
the diminution in value of a portion of that property is
greater than 50 percent, at the option of the owner, the
agency or agencies shall buy that portion of the property
and shall pay fair market value based on the value of the
property before the use or limitation on use was imposed.
Compensation paid shall reflect the duration of the use

or limitation on use necessary to achieve the purposes of

this Act.

“(C) v cawesr o ow ... — An owner seeking com-
pensation under this section shall make a written request

for compensation to the agency implementing the agency

action. The request shall, at a minimum, identify the nf-



su ch request m ay be m ade later th an one year after the
ow ner receives actual notice that the use of property has
been 1im ited by an agency action
(d) N e g o t ia t ion s .— T he agen cy m o oay nego tiate
w ith th at o w n er to reach a g reem e n t on th e a m ount o f the
com pen sation an d Ae term s o f any agreem ent for poay-
mo e n t 1f such an agreem ent is reached, the agency shall
prom ptly p ay th e ow n oer th e am o u nt agreed up on A n
agreem ent unde:r th is section moay include a transfer o f
th e title or an agreem ent to use th e property for a Ilim ited
period o f tim e
(e) C nh o ic e o f R e m e d ie s .— It not later than 180
d ay s a fte r th e w ritten req ues:t is m ade, th e p arties h ave
n oot reach ed a n a g reem en t o n com pensation th e ow noer
moay elect b indin g arb itration or seek com pensation d u e
under this section in a civil action
“ (o A r b it r a t io n — T he procedures th at govern th e
arbitration sh all, as nearly as poracticable, be those estab -

lished under title . United States Code, for arbitration

at title apop lies A n aw ard m oade

fee an d oth er arbitration costs, including apopraisal fee:s



(g) C iv il A ction .— A n ow ner who prevadils in a civi
action a g ain st th e agency p ursuant to th is section sh all
b e en title d to an d th e agency sh oall b e liab le for th
am ount of com pensation aw arded plu s reasonable atto r

ne/S fees and o th er litigation costs, including apopraisa

fees. T h e co ur

com pensation from th e t

nd any judgm ent obtained

Unader this section to an ow ner, a
byan ow ner in a civil action uwnder this section shall, not
w ith standing any other provision of law , be m ade from th
annual apoproopriation o f the agency that took the agenc
action , Ii the agency action resulted from a requirem en
im posed by another agency, then the agency m aking th
paym ent or satisfying the judgm ent m ay seek partial o
com plete reim bursem ent from the approopriated funds o
the other agency For this purpose the head of the agenc
concerned moay tran s fer o r reprogram any apopropriate
funds available to the agency I'f in sufficient funds exis
for the paym ent or to satisfy* the judgm ent, it shall b
the duty of the head of the agency to seek the apopropria

a t io n s .— N otw ith
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United States to make any payment under this section

shall be subject to the availability of appropriations.

"() o> vy 0w erice 1o o w .. — Whenever an
ugencv takes an agency action limiting the use of private
property the agency shall give appropriate notice to the
owners of that property directly affected explaining their
righti under this section and the procedures for obtaining
any compensation that may be due to them under this sec-
tion.

“ (k) R u l es o f C o n st r uctio n

of construction shall apply to this Act:

S (1) 0 thoer clemta wcesec e
this Act shall be construed to limit any right to com*
pensation that exists under the Constitution or
under other laws.

ment of compensation under this section (other than
when the property is bought by the Federal Govem-
ment at the option of the owner) shall not confer
any rights on the Federal Government other than
the use or limitation on use resulting from the agen-
cv action for the duration so that the agency action
may achieve the species conservation purposes of

this Act.
“(I) DEFINITIONS.— For the purposes of this section:
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“(1) AOENCY.— The term ‘agency’ has the
meaning given that term in section 551 of title 5,
United States Code.

“(2) AGENCY ACTION.— The term ‘agency ac*
tion’'—

“(A) subject to subparagraph (B), has the
meaning given that term in section 551 of title

5, United States Code, and

*'(B) includes—

“(i) the loss of use of property to
avoid prosecution under section 11,

"(ii) a designation pursuant to section
9(i) of privately owned property as critical
habitat;

"(in) the denial of a permit under sec-
tion 10 that restricts the use of private
property;

(v an agen cy ction pursuant to

biological opinion under section 7 that
would cause an agency to restrict the use
of private property;

Mv) an agreement under section 6 to

set aside property fcr habitat under the

r
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is otlicnose peniussnluc under appii<ars<c .Muir
property or nuisance lam.

"(6) Private property, privately owned
rrorenrv. NON-FEDERAL ::o::cx:+ - The term
'‘private property*, ‘privately owned property*, or
*non-Feden»l property’ mcani property which is
owned by a person other than any Federal entity of
government

"(7) Property— The term ‘property’ meAn*
land, an interest in land, the right to use or receive
water, and any personal property that is subject to

use by the Federal Government or to a restriction on

use.’*

SEC. 1022 VOLUNTARY COOPERATIVE MANAGEMENT

AGREEMENTS.

(@) cooperative M osmsoem et asreem e

FINED —Section 3(16 C S C. 1532) isamcnled—

(1) by redesignating paragraphs (2) through
(21) in order as paragraphs (3), (4). (5). (7). (9),
(10). (11). (12). (13). (18). (19). (20). (22). (23).
(24). (25). (26). (27). and (28); and

(2) by adding alter paragraph (5) (as rrdcsig-
nated by paragraph (1) of this section) the following

nmr
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"(6i The term cooperative management agreement*
means a voluntary agreement entered into under section
6(b)."™.
<b) VOLENTAHYV COOPERATIVE MANAGEMENT

A g r e e m e n ts -SeCtion 6 (16 u s .C 1535) ii amended

by striking to much as precedes subsection (c) And insert*

mg the following:

-SEC. A COOPERATION WTTH NONEEOERAL PERSONS

“fa) G e n e r a L LV — In earning ut the program

thonxed by this Act. the Secretary shall cooperate to the
maximum extent practicable with the States and other
non-Federal persons Such cooperation shall include con-
sulfation with the States and non-Federal persons con-
cemed before acquiring any land or water, or interest
therein, for the purpose of conserving any endangered spe-

cies or threatened species

“(b)cocpera(\veMar\agemenlAg eeeeee ts
"tl) In GENERAL—The Secretary may enter

into . cooperative management agreement with any

State or group of States, political subdivision of a
State, local government, or non-Federal person-

"(A) for the management of a species or

group of species listed as endangered species or

thrcat«*n»»d species under section 4. n species or

group of species proposed to be listed under
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section 4. or species or group of species which
ire candidates for listing, or

"(B) for the management or acquisition of
an area which provides habitat for a species.
“(2) Scope of cooperative management

AGREEMENTS.— (A) A cooperative management
agreement entered into under this subsection—

"(i) may provide for the management of a
species or group of species on both public and
private lands which are under the authoritv.
control or ownership of a State or group of
States, political subdivision of a State, local
government, or non-Federal person and which
an* affected by a listing determination, pro-
posed determination, or proposed candidacy for
determination; and

"ill) may include the acquisition or des-
ignation of land as habitat for species.

IB) A cooperative management agreement
may not restrict private or non-Federal property un-
less written consent to such restrictions by the non-
Fedcral owner is given either to the Secretary or the

State, political subdivision, local government, or non-
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““(C) The Secretary may grant to a party to an
agreement the authority to undertake programs to
enhance the population or habitat of a species on
federally owned lands, except that such authority
shall not otherwise conflict with other uses of such
land which are approved by the Secretary or author-
ized by the Congress.

“(D) The Secretary is authorized, in conjunc*
tion with entering into and as a part of any agree-
ment under this section, to provide funds to cany
out the agreement to a non-Federal person, as pro-
vided in paragraph (11).

“B) «ciiiicaion- - Not later than 30 davs
after submission of a request to enter into a cooper-
ative management agreement, the party submitting
the request shall provide notice of the request to any
non-Federal person or Federal power marketing ad-
ministration that would be subject to the proposed
cooperative management agreement.

S B EvELo e En T ot e iia i
MENT.— (A) The requesting party shall develop and
submit to the Secretary a proposed cooperative man-
agement agreement.

“(B) The Secretary shall publish in the Federal

Register d notice of availability and a request for
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public comment on any proposed cooperative man-
agement agreement between the Secretary and any
governmental entity and shall hold a public hearing
ment in each count}- or parish in which the proposed
agreement would be in effect.

“(C) Before entering into a cooperative man-
tit}.- or a non-Federcl person for the management of
federally owned land, the Secretary shall c< isider
and weigh carefully all information received in re-
sponse to the request for comment published under
subparagraph (B) and testimony presented in each

“5)Approval of agreement.— (A) Not
later than 120 days after the su’ ’'»ssion of a pro-
posed cooperative management agreement under
paragraph (4), the Secretary shall determine wheth-
er the proposed agreement is in accordance with this
species to which the proposed agreement applies.

*(B' The Secretary shall approve and enter
into a proposed cooperative management agreement,

if the Secretary finds that—
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public comment on any proposed cooperative man*
agement agreement between the Secretary and any
governmental entity and shall hold a public hearing
on such a proposed cooperative management agree-
ment in each count}* or parish in which the proposed
agreement would be in effect.

“(C) Before entering into a cooperative man*
agement agreement with another governmental en-
titv or a non-Federal person for the management of
federally owned land, the Secretary shall consider

and weigh carefully all information received in re-
sponse to the request for comment published under
subparagraph (B) and testimony presented in each
hearing held under subparagraph (B).

“5) Approval of agreement.—(A) Not
later than 120 days after the submission of a pro-
posed coopentive management agreement under
paragraph (4), the Secretary shall determine wheth-
er the proposed agreement is in accordance with this
subsection and will promote the conservation of the
species to which the proposed agreement applies.

“(B) The Secretary shall approve and enter
into a proposed cooperative management agreement,

if the Secretary finds that—

<10t 2371 it
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public comment on any proposed cooperative man*
agement agreement between the Secretary and any
governmental entity and shall hold a public hearing
on such a proposed cooperative management agree-
ment in each count}* or parish in which the proposed
agreement would be in effect.

"(C) Before entering into a cooperative man*
agement agreement with another governmental en*
tit}* or a non-Federal person for the management of
federally owned land, the Secretary shall consider
and weigh carefully all information received in re-
sponse to the request for comment published under
subparagraph (B) and testimony presented in each
hearing held under subparagraph (B).

“5) Approval of agreement—(A) Not
later than 120 days after the submission of a pro-
posed cooperative management agreement under
paragraph (4), the Secretary* shall determine wheth*
er the proposed agreement is in accordance with this
subsection and will promote the conservation of the
species to which the proposed agreement applies.

"(B) The Secretary* shall approve and enter
into a proposed cooperative management agreement,

if the Secretary finds that—

KM HT71 IH
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"(i) the requesting party has sufficient au-
thority under low to implement and earn- out
the terms of the agreement;

"(ii) the agreement defines an area that
serves as habitat for the species cr group of
species to which the agreement applies;

“(iii) the agreement adequately provides
for the administration and management of the
identified management area,

"(iv) the agreement promotes the conserva-
tion of the species to which the agreement ap-
plies by committing Federal or non-Federal ef-
forts to the conservation;

“(v) the term of the agreement is of suffi-
cient duration to accomplish the provisions of
the agreement; and

"(vi) the agreement is adequately funded
to cam- out the agreement.

"(C) No later than 30 days after entering into
a cooperative management agreement with a govern-
mental entity, the Secretary shall publish in the
Federal Register a notice of availability of the terms
of such agreement and the response of the Secretary
to all information received or presented with respect

to the agreement pursuant to paragraph (4)(B).



“(6) ENVIRONMENTAL ASSESSMENTS.— Prepa-
ration, approval, and entering into a cooperative
management agreement under this subsection shall
not be subject to section 102(2) of the National En*
vironmental Policy Act of 1969 (42 U.S.C. 4332(2)),

“(7) No SURPRISES.— For any species or area
that is the subject of a cooperative management
agreement under this subsection, a party to the
agreement shall not be required—

"(A) to make any additional payment for
any purpose, or to accept any additional restric-
tion on any parcel of land available for develop-
ment or land management under the agree-
ment. without consent of the party; or

**(B) to undertake any other measure to
minimize or mitigate impacts on the species in
addition to measures required by the agreement
as established.

“(8) Effect of listing of species —A Co0-
operative management agreement entered into under
this subsection shall remain in effect and shall not
be required to be amended if a species to which the
agreement does not apply is determined to be an en-
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SIONS.— Sections 5, 7, and 9 shall not apply to those
activities of a party to a cooperative management
agreement which are conducted in accordance with
such agreement.

“(10) VIOIATIONS oF AGREEMENTS- (A) If
the Secretary determines that a party to a coopera-
tive management agreement is not administering or
acting in accordance with the agreement, the Sec-
retarv shall notify the party.

“(B) If a party that is notified under subpara-
graph (A) fails to take appropriate corrective action
within a period of time determined by the Secretary
to be reasonable (not to exceed 90 days after the
date of the notification)—

“(i) the Secretary shall rescind the entire
cooperative management agreement orthe ap-
plicabilitv of the agreement to theparty that is
the subject of the notification: and

“(li) beginning on the date of the rescis-
sion—

“(1) the entire agreement shall ~ot be
effective, or the agreement shall not be ef-
fective with respect to the party, whichever

IS appropriate; and
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“(I1) sections 5, 7, and 9 shall apply

to activities of the party.”.

SEC. 108. GRANTS FOR IMPROVING AND CONSERVING

H A B ITAT FOR S PECIE S

Section 6 (16 U.S.C. 1535), as amended by section

102(b) of this Act, is amended by adding at the end of

subsection (b) the following new paragraph:

The Secretary' may, from amounts in the account es*
tablished by section 13 or from funds appropriated
for such purpose, provide a grant to a non-Federal
person (other than an officer, employee, or agent
(acting in an official capacity) or a department or
instrumentality of a State, municipality, or political
subdivision thereof) for the purpose of conserving,
preserving, or improving habitat for any species that
is determined under section 4 to be an endangered
species or a threatened species.
“(B) The Secretary may provide a grant under
this paragraph if the Secretary' determines that—
“(i) the property for which the grant is
provided contains habitat that significantly con-

tributes to the protection of the population of



“(ii) the property 1nms been managed for
species protection for n period of time that has
been sufficient to sic-nificantly contribute to the
protection of the population of the species; and

“(iii) the management of the habitat ad-
vances the interest of species protection.

“(C) A grant made under this paragraph shall
be transferable to subsequent owners of the property
for which the grant is provided.” .
SEC. 104. TECHNICAL ASSISTANCE PROGRAMS.
Section 5(16 U.S.C. 1534), as added by section 501
of this Act and as amended by sections 502(a). 503,
504(a), and 505 of this Act, is amended by adding at the
end the following new subsection:
“(m) Technical Assistance Program —
“(1) In GENERAL.— The Secretary* shall initiate
a technical assistance program to provide technical
advice and assistance to non-Federal persons who
wish to participate in achieving the conservation ob-
jective for a species for which a .*onservation goal
has been adopted under this section. The technical
assistance provided shall include information on
habitat needs of species, optimum management of
hnbitat for species, methods for propagation of spe-

cies. feeding needs ami habits, predator controls.
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and any other information which a non-Federal per-
son may utilize or request for the purpose of con-
serving a species determined to be an endangered
species or threatened species or proposed to be de-
termined as an endangered species or threatened
species.

from SECTION 9.- The Secretary shall promulgate

regulations that establish exemptions from section 9

for any person who participates in a conservation

program under this subsection.”.
SEC. 105. WATER RIGHTS.

Section 6 (16 U.S.C. 1535) is amended by adding
at the end the following:

“O) w ««c+ = s . - Nothing in this Act shall be
construed to supersede, abrogate, or otherwise impair any
right or authority of a State to allocate or administer
quantities of water (including boundary waters). Nothing
in this Act shall be implemented, enforced, or construed
to allow any officer or agency of the United States to uti-
lize directly or indirectly the authorities established under
this Act to impose any requirement not imposed by the

State which would supersede, abrogate, condition, restrict.
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Supreme Court decree, or held by the United States for

use by a State, its political subdivisions, or its citizens.

The exercise of authority pursuant to or in furtherance

of this Act shall not be cor >trued to create a limitation

on the exercise of rights to water or constitute a cause
for nondelivery of water pursuant to contract or State

law.” .

TITLE I1— IMPROVING ABILITY
TO COMPLY W ITH THE EN -
DANGERED SPECIES ACT OF
1973

SEC. 201. ENFORCEMENT PROCEDURES.

(a2 1n 6 emerai— section sy (16 USICloisse e

Is amended-—

(1) in paragraph (1) by amending the matter
preceding subparagraph (A) to read as follows: “ (1)
Except as provided in paragraph (3). section
6(g)(2). subsections (d)(3) and (e) of section 5, sec-
tion 7(a). and section 10, with respect to any endan-
gered species of fish or wildlife listed pursuant to
section 4 it is unlawful for any person subject to the
jurisdiction of the United States to—

(2) in paragraph (2) by amending the matter
preceding subparagraph (A) to read as follows: "(2)

Except as provided in section 6(g)(2), subsections
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(d)(6) and (e) or section 5, and section 1U, with re-
sped to any endangered species of plants listed pur-
suant to section 4, it is unlawful for any person sub-
ject to the jurisdiction of the United States to—
and

(3) by adding at the end the following new
paragraph:

“3) Permitted takings.—An activity of a
non-Federal person is not a taking of a species if the
activity—

“(A) is consistent with the provisions of a
final conservation plan or conservation objec-
tive;

“(B) complies with the terms and condi-
tions of an incidental take permit or a coopera-
tive management agreement;

“(C) addresses a critical, imminent threat
to public health or safety or a catastrophic nat-
ural event, or is mandated by any Federal,
State, or local government agency for public
health or safety purposes; or

“(D) is incidental to, and not the purpose

of, the earning out of an othenvise lawful ac-

fox«iT*- flin* rfiAnit M-ithin on nrno nf fho



10

12

13

14

15

16

17

18

19

20

21

22

23

25

26

by Proclamation Numbered 5030, dated March
10, 1983, that is not designated as critical
habitat under section 5(i), and the affected spe-
cies is not a species of fish.”.

(o) Rewards and Incidental Expenses.— Section

11 (16 U.S.C. 1540) is amended—

(1) in subsection (d)(2) by inserting after “ tem-
porary care for any” the following: * endangered spe-
cies or threatened species o f’;

(2) in subsection (e)(3) in the fourth sentence
by striking “Any fish, wildlife,” and inserting “Any
endangered species or threatened species of fish or
wildlife,” ;

(3) in subsection (e)(4)(A) by inserting “ endan-

gered species or threatened species of’ after “All”;

(4) in subsection (e)(4)(B) by inserting “endan-
gered species or threatened speices of' after *im-
porting of any”;

(5) in subsection (0 in the first sentence by in-
serting “endangered species or threatened species

of’ after “ storage o f’;

(6) in subsection (e) by adding at the end the

following new paragraph:

“(7) A d o p t io n ns.— (A) N o

terpretation, policy, guideline, finding, or other in-
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retary in the implementation and enforcement of
this Act unless such determination has been the sub-
ject of a proposed rule, subject to review by the pub-
lie and comment for a period of no less than 60
days. Any proposed rule under this subparagraph
must include—

“(1) a plain-language explanation of the
reasons for and purpose of the proposed rule;

“ (i) an analysis of the anticipated impact
of the proposed rule;

“ (iii) an analysis showing that the restora-
tion benefit of the proposedrule outweighs any
negative conservation impact of thatproposed
rule;

*(iv) an analysis showing that compliance
with the proposed rule is reasonably within the
means of the State or the range nation con-
cerned; and

“(v) a summary of the literature reviewed
and experts consulted in regard to the species
involved, and a summary' of the Secretary’s

findings based on that review and consultation.
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Act if the action is based solely on a notification
under the Convention or on a resolution of the Con-
ference of the Parties to the Convention.

"(C) The burden is on the Secretary to show
that a specimen belongs to a species which is deter-
mined to be an endangered species or threatened
species under this Act or is included in an Appendix
to the Convention. The Secretary may not detain a
specimen for longer than 30 Jays for the purpose of
identification. If the specimen cannot be positively
identified within that time, then it shall be re-
leased.”; and

(7) by amending subsection (g) to read as fol-
lows:

“(g) Citizen Suits.—

“(1) In GENERAL.— Except as provided in para-
graph (2), a civil suit may be commenced by any
person on his or her own behalf, who satisfies the
requirements of the Constitution and who has suf-
fered or is threatened with economic or other injury
resulting from the violation, regulation, application,
nonapplication, or failure to act—

“(A) to eryoin the United States or any
agency or official of the United States who is

alleged to be in violation of any provision of this
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thereof, if the violation poses immediate and ir*
reparable harm to a threatened species or en-
dangered species;

“(B) to Cumpel the Secretary to apply, or
modify the application of, the prohibitions set
forth in or authorized pursuant to section
9(a)(1)(B) or 4(d);

“(C) to compel the Secretary to apply, or
modify the application of, the provisions of sec-
tion 10(a); or

“(D) against the Secretary where there is
alleged a failure of the Secretary to perform
any act or duty under section 4(d) which is not
discretionary with the Secretary.

The district courts shall have jurisdiction to enforce
any such provision or regulation, or to order the
Secretary to perform such act or duty, as the case

may be.

No ...

“(2) P roe re qu isite p roceducres.— (A)

tion may be commenced under paragraph (1)(A)—
“(i) prior to 60 days after written notice of
the alleged violation has been given to the Sec-

rotary, and to any atrency or official of the
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except that a State may commence an action at

any time;

“(i1) if the Secretary has commenced ac-
tion to impose a penalty pursuant to subsection

(a); or

“(in) if the United States has commenced
and is diligently prosecuting a criminal action
in a court of the United States or a State to
redress the alleged violation of any such provi-
sion or regulation.

“(B) Xo action may be commenced under para-
graph (1)(B) prior to 60 days after wvTitten notice
has been given to the Secretary setting forth the
reasons for applying, or modifying the application of,
the prohibitions with respect to the taking of a
threatened species.

“(C) Xo action may be commenced under para-
graph (1)(C) prior to 60 days after vvritttn notice
has been given to the Secretaiy, except that such ac-
tion may be brought immediately after such notifica-
tion in the ease of an action under this subsection
respecting an emergency posing a significant risk to
the well-being of any species of fish or wildlife or

plants.
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