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Alaska State Legislature

Senate Resources Committee

Stale Capitol
Official Business Juneau AKp 99801

MEMO

TO Jack Chenowelh
l-egal Services
vidfax: X2029 this page only

FROM: Annette Krcil/er, Aide to il \
Senate Resources Committed >y

DATE Apnl 23. 1996
RE CS MB 394: SHALLOW NATURAL GAS LEASING

Please draft a FINAL Resources committee substitute for MB 394 using 9*LS1463\Z svith
the foltowing amendments:

Page 6. Line 2. _
Insert following “payment to the state oP

Page 7. Line IIf; _
Insert hefore "production™;

exploration and

Page 7. Line 25:
exchange lease for lessee and lessee for lease

Sentence should read: _ _
may rwt he mined or extracted by the coal lessee from the coal lease without prior

E
Committee passed lits bill out liday with the amendments Please dcliser to Room
e ol There were no iHhcr



AVENDMENT £
SOURCES

Page 6, Line 2 ,
Insert following "paymtnt to the state o f’

annual

Page 7. Line 1Q -
Insert before "production";

CAcloniiittiiiirid

Page 7, Line 25:
gxchgnge lease for lessee and lessee for lease

Sentence should read: , ,

may not be mined or extracted by the coal lessee from the coal lease without prior
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9-LS1463\Z
Chenowecth
4124196

SENATE CS FOR CS FOR HOUSE BILL NO. 394(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION
Y TIIF. SENATE RESOURCES COMMITTEE

Offered:
Refeerrered:

Spontortt): REPRESENTATIVES OCAN AND ROKEBERG. James. Kobrin*. Kubina
A BILL

FOR AN ACT ENTITLED
"An Act authorizing shallow natural gas leasing from sources within 3,000 feet
of the surface; relating to regulation of natural gas exploration facilities for
purposes of preparation of discharge prevention and contingency plans and
compliance with financial responsibility requirements; addressing the relationship
betweenshallow natural gas and other natural resources; and adding, in the
exemption from obtaining a waste disposal permit for disposal of waste produced

from drilling, a reference to shallow natural gas."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

o Section I. LEGISLATIVE FINDINGS AND PURPOSE, (a) The legislature finds that

(1) there exist throughout the state sizeable deposits of coal and small but

commercially significant amounts of natural gas located close to the earth's surface that are
usually, (hough not always, associated with and emitted from coal deposits;

(2) the methane denved from this coal and other sources and (hat is found in

1 SCS CSHH 304RES)
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reservoirs at depths of less than 3000 feet could e tapped to serve as a principal or a chief
supplemental energy source of benefit to residents of areas in which they are found;

(3) the methane derived from this coal and other shallow gas reservoirs could
be developed without interfering with the development and transportation of the state’s vast gas
reserves available for interstate and foreign markets; and

(4) it is in the best interests of the state and its peaple that this natural gas should
be identified and developed, especially to serve as a source of natural gas for use in rural
communities and remote locations within the state, especially when this natural gas can be
delivered to consumers at less cost than alternative energy sources,

() In authorizing a program of leasing shallow natural gas from state land, it is the
legislature's purpose to provide both a means and an incentive by which that gas may be
identified and developed at low cost for the direct benefit of residents of remote or sparsely
populated areas for which connection to the in-place gas pipeline transmission and distribution
system serving population centers in Southcentral Alaska is not economically feasible.

o Sec. 2 AS 3805.035()(6) is ar ended to read:

(6) before i public hearing, if held, or in any ease not less than 21 days
before the sale, lease, or other disposal of available land, property, resources, or
interests in them other than a sale, lease, or other disposal of available land or an
interest in fand for oil and gas under (5) of this subsection, the director shall make
available to the public a written finding that, in accordance with (1) of this subsection,
sets out the material facts and applicable statutes and regulations and any other
information required by statute or regulation to be considered upon which the
determination that the sale, lease, or other disposal will best serve the interests of the
state was based; however, a written finding is not required before the approval of

(A) a contract for a negotiated sale authorized under
AS 3805115
(B) a lease of land for a shore fishery site under AS 3805082
(C) a permit or other authorization revocable hy the
commissioner.
(D) a mineral claim located under AS 3805195
(E) a mineral lease issued under AS 3805.205;
(F) a production license issued under AS 3805207,
SCS CSHB JO4IRES)
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(G) an exempt oil and gas sale under AS 3805180(d) of
acreage offered in a sale that was held within the previous five years if the sale
was subject to a written best interest finding, unless the commissioner
determines that new information has become available that justifies a revision
of the best interest finding; (OR)

(H) a lease sale under AS 3805.180(w) of acreage offered in
a sale that was held within the previous five years if the sale was subject to a
best interest finding, unless the commissioner determines that new information
has become available that justifies a revision of the best interest finding; or

(I) ashallow gas lease authorized under AS 3805177 in an
area for which leasing is authorized tinder AS 3805.177:

*Sec. 3 AS 3805.140(3) is amended to read:

@ A person may not take or hold coal leases or permits during the life of coal
leases on state land exceeding an aggregate of 46.080 acres, except that a person may
apply for coal leases or permits for acreage in addition to 46,080 acres, not exceeding
a total of 5120 additional a:rcs of state land. The additional area applied for shall be
in multiples of 40 acres and the application shall contain a statement that the granting
of a lease for additional land is necessary for the person to carry on business
economically and is in the public interest. On the filing of the application, except as
provided hv AS 3805177  2HC). the coal deposits in the land covered hy the
application shall be temporarily set aside and withdrawn from all other forms of
disposal provided under AS 3805135 - 3805181

*Sec. 4 AS 3805150 is amended by adding a new subsection to read:

(0 Notwithstanding AS 3805.177. a lease entered into under this section gives
the lessee the right to vent or remove methane and other gas held in association with
the coal in the land covered by the lease to ensure safe coal mining operations,

*Sec. 5 AS 3805 is amended by adding a new section to read:

Sec. 3805177, SHALLOW NATURAL GAS LEASES, (a) The provisions o

this section

) apply to gas. whether methane associated with and derived from coal
deposits or otherwise, developed from a source that is onshore and within 3000 feet of
the surface; and

- SCS CS1IB 3944RES)
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(2) do not apply to authorize lease of
(A) land
(i) that is subjectto an oil and gas explorationlicense or
lease issued under AS 3805131- 3305134 or
(if) that is leased under AS 3805180,

(13 the land (i) that is proposed to he subject toanoil andgas
exploration license or lease issued under AS 5806131 - 3805.134; or (ii) that
is described in and part of a proposed oil and gas leasing program prepared under
AS 3805.180(0); however, the commissioner may waive the limitations of this
subparagraph;

(C) the land that is held under a coal lease entered into under
AS 3805150, unless the applicant for a shallow natural gas lease is also the
lessee under AS 3805150 of that land; or

(D) the valid existing selections of the Alaska Mental Health
Trust Authority made for the purpose of reconstituting the mental health trust
established under the Alaska Mental Health Enabling Act. P.L. 84-830 70 Stat.,
709 (1956), that become subject to management under AS 3805801, or of land
that has been designated by law for or is subject to dcsignat.on for conveyance
to the Alaska Mental Health Trust Authori:y; however, after consultation with
the Alaska Mental Health Trust Authority, the commissioner may waive the
limitations of this subparagraph.

(b) For the purpose of exploring for and developing shallow natural gas
reservoirs, upon application, the director may lease to a person land for which the state
owns the subsurface rights. A person applying for a lease under this subsection

(1) shall specify the area to be leased; the area to be leased may not
exceed 5760 acres; a lessee may not hold more than 46,080 acres of land under leases
entered into under this section:

(2) may be required to pay a reasonable application fee of up to $500

(c) Within 20 days of receipt of a lease application, the director shall give
notice under AS 3805945 of receipt of the lease application and call for comments
from the public. The director’s call for public comments must provide opportunity for
public comment for a period of 60 days. If, after review of information received

SCS CSIIB 3%1RES) -4-
VW T>.r Vrltrriir<1 INSISTED TEXT BRACKETED]



SRR EBEBRBEEBRREB o wo g = w o -

PO O
(& » I

RBBRBNBR

WORK DRAFT WORK' DRAFT WORK DRAFT

during die public comment period, die director determines that the discovery of a local
source of natural gas would benefit the residents of an area, the director shall execute
a lease for the area described in (b) of this section. The director shall execute the
lease within 90 days after the close of the public comment period or, if review is
req rircd under AS 4640, within 30 days after the final consistency determination is
mai ¢ under AS 4640, whichever is later. A lease entered ink under this subsection
givis the lessee the exclusive right to explore for, develop, and produce, for a term of
three years, natural gas on the state land described in the lease; the right to explore for.
develop, and produce is limited to gas derived from natural gas within 3000 feet of
the surface.

(d) A lease shall be automatically extended if and for so long thereafter as gas
is produced ir. paying quantities from the lease and the lessee continues to meet all
requirements of the lease. A lease issued under this section covering land on which
there is a well capable of producing gas in paying quantities does not expire because
the lessee fails to produce gas unless the lessee is allowed reasonable time to place the
well on a producing status. If drilling has commenced on the expiration date of the
primary term of the lease and is continued with reasonable diligence, including such
operations as redrilling, sidetracking, or other means necessary to reach the originally
proposed bottom hole location, the lease is extended for one year and for so long
thereafter as gas is produced in paying quantities. A gas lease issued under this
section that is subject to termination by reason of cessation of production does not
terminate if, within 90 days after production ceases or a longer period determined at
the discretion of the director, reworking or drilling operations arc commenced on the
land under lease and arc thereafter conducted with reasonable diligence during the
period of nonproduction. In addition, upon application by the lessee, the director may
once extend a lease issued under (c) of this section for a period of not more than three
years.

(€) The director may. following the procedures described in (c) of this section,
adjust the boundaries of a lease entered into under this section as may be necessary
to ensure development of natural gas within a reasonably compact area; a lease as
adjusted under this paragraph remains subject to the acreage limitations set out in

- SCS CSHB 3%(RES>
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(b)(1) of this section.

(f) A shallow gas lease must provide for payment to the state of rent in the
amount of S0 cents per acre. The rent is due and payable on the dates determined in
the lease. The director shall mail the lessee one written notice, certified return receipt
requested, three weeks before the due date of the rent. If the lessee fails to pay rent,
the director shall terminate the lease.

(0) The royalty payable on natural gas produced from a lease

(1) is

(A) 125 percent of the value of production removed or sold
from the lease for gas exported from the state or gas that is produced in direct
competition with gas on which a royalty at a rate of at least 125 percent is
payable; and

(B) except as provided in (A) of this paragraph, 625 percent of
the value of the production removed or sold from the lease; and

(2) shall be hased upon production delivered in pipeline quality and
free of all lease expenses, including but not limited to separation, cleaning,
dehydration, gathering, salt water disposal, and preparation for transportation off the
lease.

(h) A lease issued under this section is subject to the following terms and
conditions and may be terminated by the director in the event of a breach of a term or
condition:

(1) the lessee may surrender the lease or relinquish par of the lease at
any time;

(2) the lease may not be transferred or assigned until a well capable of
production of gas in paying quantities has been drilled on the lease; however, this
paragraph docs not prohibit the lessee from entering into a farm out agreement or similar
arrangement with a third party under which the third party assists in exploration and
development of production from the lease if the agreement or arrangement dees not
require a payment of consideration by the third party to the lessee, except that the lessee
may retain an overriding royalty interest in the lease or may retain a net profit or other
production payment.

(i) The applicant for a lease is responsible for conducting a title search for the

SCS CS!fB 3%41RES) 6-
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area described in the lease application.

(j) A lease docs not give the lessee the right to produce oil. A lease docs not
give the lessee the right to produce gas from sources that are not within 3000 feet of the
surface. If a well drilling for natural gas under a lease authorized by this section
penetrates a formation capable of producing gas below 3000 feet of the surface or
penetrates a formation capable of producing oil, the owner or operator

(1) shall notify the department and the Alaska Oil and Gas Conservation
Commission; and

(2) may not conduct further operations in the drilled well until the facility
complies with all applicable laws and regulations relating to oil and gas production;
however, this paragraph docs not prevent the owner or operator from conducting
activities that may be required by the Alaska Oil and Gas Conservation Commission to
plug, plug-back, or abandon a well.

(k) The commissioner of natural resources may adopt only the regulations that
arc reasonable and that arc necessary to implement, interpret, or make specific the
provisions of this section or to establish procedures to govern application of the
provisions of this section.

) A lessee obtaining a lease under this section may exercise the rights

authorized by this section and the lease. The rights granted by the lease must be
exercised in a manner that does not unreasonably interfere with eventual development
of other mineral deposits on the land leased. Consistent with the principle of
reasonable concurrent uses as set out in an. VIII, see. 8 Constitution of the State of
Alaska, the state may also lease the land under AS 3805150, However, in a lease
entered into under AS 3805150 for land that is already leased under this section, coal
may not be mined or extracted by the coal lease from the coal lessee without prior
agreement with the lessee holding the lease issued under this section.

(m) Except as otherwise specifically provided n this section, the provisions
of AS 3805135 - 3805184 apply to leases entered into under this section,

(n) In this section, “lease” means a shallow gas lease authorized by this section.

e Sec. 6. AS 3805.180(0 is amended to read:

(O Except as provided by AS 3806131 - 3805134 and 3805177. the
commissioner may issue oil and gas leases on state land to the highest responsible

S . SCS CSIIB JARKS
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qualified bidder determined by competitive bidding under rcqulatiori adopted by the

commissioner.  Bidding may be by scaled bid or according to any other bidding

procedure the commissioner determines is in the brst interests of the state. Whenever,

under any of the leasing methods listed in this subsection, a royalty share is reserved

to the state, it shall be delivered in pipeline quality and free of all lease or unit

expenses, including but not limited to separation, cleaning, dehydration, gathering, salt
water disposal, and preparation for transportation off the lease or unit area. Following

a pre-sale analysis, the commissioner may choose at least one of the following leasing
methods:

(1) acash bonus bid with a fixed royalty share reserved to the state of
not less than 125 percent in amount or value of the production removed or sold from
the lease;

(2) acash bonus bid with a fixed royalty share reserved to the slate of
not less than 125 percent in amount or value of the production removed or sold from
the lease and a fixed share of the net profit denved from the lease of not less than 30
perecit reserved to the state;

(3) a fixed cash bonus with a royalty share reserved to the state as the
bid variable but no less than 125 percent in amount or value of the - oduction
removed orsold from the lease:

(4) afixed cash bonus withthe share of the netprofit denved from the
lease reserved to the state as the bid variable;

(5) a fixed cash bonus witha fixed royalty share reserved to the state
of not less than 125 percent in amount or value of the production removed or sold
from the lease with the share of the net profit denved from the lease reserved to the
state as the bid variable;

(6) a cash bonus bid with a fixed royalty share reserved to the state
based on a sliding scale according to the volume of production or other factor but in
no event less than 125 percent in amtvunt or value of the production removed or sold
from the lease;

(7) afixed cash bonus with a royalty share reserved to the state based
on a sliding scale according to the volume of production or other factor as the bid

SCS ( SUB 3944RES)
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variable but not less than 125 percent in amount or value of the production removed
or sold from the lease.

e See. 7. AS 4603100(0 is amended to read:

10 This section docs not apply to discharges of solid or liquid waste material
or water discharges from the following activities if the discharge is incidental to the
activity and the activity does not produce a discharge from a point source, as that term
is defined in regulations adopted under this chapter, directly into any surface water of
the state:

(1) mineral drilling, trenching, ditching, and similar activities:

(2) landscaping;

(3) water well drilling, geophysical drilling, or coal bed methane
drilling or other natural nas drilling to recover £i> fronuLrcsyryoliLat a dcolh of
less than 3000 feet: or

(4) drilling, ditching, trenching, and similar activities associated with
facility construction and maintenance or with road or other transportation facility
construction and maintenance; however, the exemption provided by this paragraph does
not relieve a person from obtaining a permit under (a) of this section if

4A) the drilling, ditching, trenching, or similar activity will
involve the removal of the groundwater, stormwatcr. or wastewater runoff that
has accumulated and is present at an excavation site for facility, road, or other
transportation construction or maintenance; and

(B) a permit is otherwise required by (a) of this section

e See. 8 AS 4604 030(h) is amended to read:

(b) A personmay not cause or permit the operation of a pipeline or an
exploration or production facility in the state unless an oil discharge prevention and
contingency plan for the pipeline or facility has been approved by the department and
the person is in compliance with the plan. This subsection does no! apply to an
exploration facility used solely to explore for shallow natural ms.bv means of

drilling a »tll an a Im ¢ authorittd tinder A

e See. 9AS 46(M0O40()  is amended to read:

(b) A personmay not cause or permit the operation of a pipeline or an

SCS CSHB 3*4tRHS»
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exploration or production facility in (he state unless the person has furnished to the
department, and the department has approved, proof of financial ability to respond in
damages. Proof of financial responsibility required for
(1) a pipeline or an offshore exploration or production facility is
550,000000 per incident;
(2) an onshore production facility is
(A) $20000000 per incident if the facility produces over
10000 bancls per day of oil;
(B) $10000000 per incident if the facility produces over 5000
bancls per day but not more than 10000 barrels per day of oil;
(C) $5000000 per incident if the facility produces over 2500
bancls per day but not more than 5000 bancls per day of oil;
(D) $L000000 per incident if the facility produces 2500 barrels
per day or less of oil;
(3) an onshore exploration facility is
(A) $25.000 per incident for a facility used sokh lo explore
frr.3hallo>IL-namnil ra to.mcin2.9L<lIriilln”.a.yclJ.lgJtsfilo£t-fgr-giis.
Whether methane associated with and dtrived-from nul-dflHHIto or
otherwise, from a source that b *ithin 3.QQQ feel oUhcmrfaccl and
(B) except as Divided hy. (Ai of this paragraph. S1000.000
per incident,

srsrsint JWRKSI r«T ictsot_urtc rtrr uxcttrtsi
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Alaska State Legislature

Senate Resources Committee

Official Buxing** ItmwwKACI%ﬂ{}\l/\l\

MEMO

TQ Jack Chcnoweth
I>eqal Service*
viafax: X2029 4p>ge*

ROM: Annette Kreiurr. Aide to
Senate Revourvr* Commi

DATE: Apnl 23.1996
RIL CS MB 394: SHALLOW NATURAL GAS LEASINO

Plcavc draft a Revounx*committee whitituic for HR 394 uung 9L5146JNP (HB0394*)
with the following amendment*;

1 Page 3. line 31;

| ! Create the onthort exceptam by mtcntng it In(1) (OBIbcit.I01) within
3]000feetofthe surface) Delete ‘onihacr'from whenevér die” mappear* m the tall id
devenbe the shallow gat well*,

2)  Page 4. Imea 2-6;

Inien: A) lnd
an
ftin* t* Ininn.le»H rtnpinnir 1 A

timed under AS 3108J31M‘r§13tﬁﬁ4n tamrf Uttk| AS 38(ﬂJ'BQ. )
.................... tll e ondn (e gaR by o Rfr':(e}ﬁﬁ' thinhrd

ma hdg il ¢l aJttgVKd «nland SM Itaunr rx rnm nrmimt uodrt AS UTH tITW
BBSLibccanmimuncr mav want thcTwtannm it dm

Relctter the following tubparagraph* accordingly.

3)  Paged. tunc IS:
Imlkming “ccrrveyarae to the Alawka Mental Health Trutf Authority *

Intcrt
Authaity. tre tiinmmreng may nnttAs JimtiaueoL fit
4)  Paged. Line ZTO:'
F2'3.040)
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OF1-TRED IN THE HOUSE
TO: CSHB 394(FIN)

Page 4. lines 2 * 6.
Delete all matenal and insert;
*(A) land
(i) that is subject to an oil and gas exploration license or
lease issued under AS 38 05.131 « 38.05.134; or
(i) that is leased under AS 38.05.180;
(B) the land (i) that is proposed to be subject to an oil and gas
ww’rﬁgmu%ﬁme or leasg issued under AS38.05.13! -38.05.134; or (ii)that s
-mehtderf tti the fmiil findin g proposed oil and gas leasing program prepared
under AS 38.05.180(b); however, the commissioner may waive thelimitations ofthis

subparagraph; or'

Relettcr the following subparagraph accordingly.
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4/16/96

AMENDMKNT

OFFERED IN THE HOUSE
TO: CSHB 394(FIN) am

Amendrrent No. | « CSHB 394(FIN), as set out at p.3747 of the House Journal (April 15
199), and adopted, is amended to read:

At the conclusion of subparagraph (C) added by Amendment No. 1

Following "conveyance to the Alaska Mental Tmst Health Authority":

Insert  however, after consultation with the Alaska Mental Health Tmst Authority,
the commissioner may waive the limitations of this subparagraph-
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TONT KNOWLES, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES

ANCHORAGE ALKOKA 835035019
DIVISION OF OIL AND GAS PHONE: (907) 762 2549

Apnl 19. J996

The Honotablc Scoit Ogan
Alaska Stale Representative
Capitol Building, Room 409
Juneau, Alaska 99801-1182

Dear Representative Ogan:

| have asked Mary Lundquist at Department of Law to review the latest version of HB 394 (9-
LS1463/U), to see if there are any legal problems with its content Her observation that concerns
me the most deals with See. 5(c) on page 4, which might result in the Court requiring a best
interest finding. Following is allnc-by-linc analysis with her comments (and some of mine):

p3.line 21: (Note: This is actuslly acomment on existing law) Set aside for how long? (
Withdrawn for how long? Until the end of the lease? This would prohibit oil and gas leasing,
should anything be found that extends below 3000 ft. (Note: | question as to whether we would

ever want to Issue such alease if the land is already under ashallow gas lease, but according to
this, there is no way we could) : AN

/i)

p4.line 17: "..to aperson..." is probibly not needed. Replace “..land for which the state owns
the subsurface rights." with "state laud". Sec AS38.05.965 (201

p4.line4: Change to"...is currently leased”

p4. line 23: "Nou'cc" is not dcfirxd. See AS 38.05.945

p4. line 26 "...after review of available information..." - this is more th:tn just the public
comment, it will requite staff to rescajch information; "...the director determines" will require u
written finding or record showing the basis for the determination. Moore v State: "state's
interest” sounds too much like best interests, which could alto lead to doing afinding

p4. line 30; Add "whichever is liter" after AS 46 40.

p5. Sec (Q: Neels clarity. The director shall notify lessee at least 30 days before the lease is to
bo terminated. Define dote of tcrminotion. Is it tho 90ih day ofter the due date of the rental?
Should termination be automatic? If notico is going to be tied lo termination, it should be. (Note:
We don’t want to leave wiggle room forjust cause for non-payment)

11: "Gommereisl production” ii not defined Should be changed to pa) ing quantities.
I o,



p6. lino 18: When will the title search be done? Before leasing? After?

p6. line 23: Saying that if the formation Is capablq of producing gas below 3000 ft could be
prery limiting. It wouldn’t matter if the gns being produced is only from above 3000 ft. If the
formation were cnppblgof also producing from below 3000 ft, all operations would have to
cease. (Note: If one hits agas rone that is located between 2800 and 2900 ft, for example,
without drilling other wells to map the zone or running adipmctcr log (an expensive operation)
one cannot know if the zone is dipping to below 3000 ft.)

p6. line 27: "..until the facility compiles with all applicable laws and regulations relating to oil
and gas production” could mean requiring a best interest finding. Should be reworded so that it
is specific to AOGCC statute and regs.

p7. line 1: "...reasonable and that are necessary” is already required by law; extraneous
language.

p7. Sec (1): This assumes that the only other use will be coil, and Sec. 8 of the constitution says
reasonably concurrent use - no limitation. If one did discover hydrocarbon? from below 3000 ft,
we would not be able to include that land in an oil and gas lease sale as long os the shallow gas
lease was active. (I realize | have always been leery of double leasing a tract (shallow v deep
rights), but is it unconstitutional to Include only coal leasing and exclude oil and gas !easing7 )

p7.line 11 What does "...without prior agreement" mean? Agreement as to what?

p.9. see (9)(s): Why is the oil provision placed in 46.04.030. oil spill contingency plan statute,

whilo the gas provisiun is under 38.0J.177(j)? 177(j) makes more sense. Sec. 9(s)(2) suggests

that once the lessee complies with laws and regs, that the lessee will be able to produce, yet this

is not true according to 177 (a)(1).

plO. tec 11. This should bo in 177. Also, the last sentence of this section is arepeat of See

95)(2).
plO. sec 12: AS 46.04.030(s) should, be in 177.

If you have any questions, either call me or contact Maty directly at 269-5266.

Sincerely,

JamesJ. Hansen
Chief Petroleum Geophysicist
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF NATURAL RESOURCES CSTREET SUITE 110
DIVISION OF OIL AND (3AS éﬁéﬂ%ﬁ %ﬁ% %8%03 Sl

March 7, 1996

The Honorable Scott Ogan
Alaska State Representative
Stale Capitol, Room 409
Juneau, Alaska 99801-1182

Dear Representative Ogan:

It's the department's position that since tho intent of HB 394 is to provide for the development
ofeoalbcd methane from within the coals, we prefer that this proposed leasing activity be under
the department's coal leasing program. However, if your desire it to keep this activity within
the confines of oil and gas law via HB 394, the department has identified problems and concerns

with this legislation.

In addition to the four general concerns discussed below, 1 have completed a line-by -line
analysis of the legislation and suggested changes.

General Concumn:
1. There are no provisions for a public process prior to Issuing a leise.

It's generally agreed that we don't want to reinvent the best interest finding process, but there
needs to be some community involvement prior to issuing a noncompetitive lease. This could be
requiring the division to give public notice of the request to lease, followed by a public comment
period. The division would need some input in order to develop any mitigation measures that
would be d condition of the lease. Also, in many instances, wc would have to go through the

ACMP process, which can take up to 180 days by existing regulation.

2. Hie department Is prohibited from developing any regulations specific to this program,
but rath  must recommend new legislation to correct any defldendee.

It should be leit to the commissioner to decide whether any regulations nond to he adopted
Having to go hack to the legislature every rime there ia a problem to fix Would be an unnecessary
burden on the department, and would cause even more delay in this program than that caused by
the wriiing of regulations.

3. There are too many changes to existing oil and gas statute and regulations

The fr tt chan?es, the easier the program will be to implement au , by adhering to current
statute and regulations as much as possible, there should be no need to develop new regs.
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4. It'snot dear what conflicts may eventually axixt if exploration He*ruing occurs in the
area of existing shallow gas leases.

We'rejust not sure that possible problems have beei;. fully thought out. For example, could an
exploration license actually include an existing shallow gas lease? If so. what conflicts might
arise? What if the Ii'  see wants to produce (dS from d coal or other formation, where the
reservoiris incor .cation with the one being produced from the shallow gas lease?

| remain available to work with you on this legislation, as is neccesary.

Sincerely,

JameX J Hansen o
Chief Petroleum Geophysicist

Attachment; Linc-by-Une Analysis
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Linr-hv-LInc Comment* and Suggested Changes!

Delete the word “bed" throughout. This ic not "shallow bed natural gas”, it’s simply "shallow
natural gas". Also, change "shallow bed gas development lease" to “shallow gas lease”.

p.2, lina 4. Change toicad "the methane derived from these coals or other sources and which is
found in reservoirs at depths less than 3000 feet could be tapped to serve..."

p.2, line 7: Change to read "the methane derived from these coals and other shallow gas
reservoirs could be developed..."

p2, line 12; Delete "commercial quality”, then at end of line 13 add ", especially when this
natural gas can be delivered to consumers at less cost than alternative energy sources"

p.2, line 20: After "...Act promptly", delete rest of sentence in (I). See general comment #3
above.

p.2, line 23. Delete all of (2). Anyone can recommend legislation, we don't need it in here as
something binding to the commissioner.

p.3, line 2: What if the source, located above the 3.000 ft. level, also extends below 3.000 ft. Is
this a legal problem? What about a dipping bed, in which the gas may be located above 3,000 ft.
at the drill site, but as on- moves laterally away, is found deeper than 3.000 ft? Does the
wording need to hr more explicit to there is no question about what reserves can or cannot be

accessed?

p 3, line 10: This would exclude from this program portions of the Susitna Basin, which Are
A included in areas proposed for oil and gas leasing. However, some of this area it open to
exploration licensing, and should also be available to this leasing program. It would seem easiest

to adopt the exclusion areas that are stated in AS 33.03.131.

.p.3, line 4. Add "reservoirs" after "natural gas".

p 3, line IS: Substitute "for which the state owns the subsurface rights" in place of “of the
state".

p 3. iitsc 18. The maximum size of an oil and gas lease is 3760 acres. Why not keep that as a
Standard. One can simply apply for more than one lease in an araa, in order to get to the 23,040
figure. It should be made clear that 23,040 is tISC total number of acres of sute*owned land that
any one lessee can have throughout (he state that axe subject to shallow gas leases (this assumes
the lastaa can have additional prlvately-owned acreage under lease). Also, Why specify a

minimum size?
p 3, line 19: Substitute “shall" for "may".

p.3, lina 24: Hero is where we need to introduce die public process. Upon receipt of a lease
application, the division iMukl give notice and establish a public comment period Once the
rvrrwent period has ended tha divirion should have up to 90 days in which lo issue the (easels)
(following the public comment jx-jioJ we will need time.to address the comment and develop
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whatever mitigation measures are necessary). Also, if the ACMP process is involved, the
timeline needs to be stretched in accordance with existing regulations.

p. 3, line 25: Delete “initial”.

p. 3, lina 28: Replace “two years" with "five years" (this is the minimum term of a lease,
AS38.05.180(m)). This lease would be for the purpose of exploring for commercial quantities of
gas. By the end of the initial term, if commcrcielity has been determined (and how this will be
done needs to be fully described In this legislation), the permittee then would apply to the
director for an extension of his lease. Or. if the lessee can argue for extending the lease based on

the results of exploratory wutk that has been done and (inure exploratory plans, an extension
could be granted. This is all covered under exitiing laws and regulations. There would be no

need for subsection (c)(2).
p. 3. line 29: In regards to "at the drill site" (tee above comment, p.3 line 2).

p. 4. line 2: Delete entire subsection (d). By adhering to existing law (sen above comment, p 3.
line 28), none of this is needed

p.4, line 14. Need to describe what is meant by "a single unit". Need to specify under what
standards or procedures is a unit formed (using existing law).

p 4, subsection (e): Reference should be made to existing law that governs plans of operation
and annual review of those plans hy the director. There is no need to establish a new procedure

for one that works.

p.4, line 31: "initial commercial production" has not been defined, need a reference to Its
definition.

p.4, line 32: 25 cents seems low. One could either have no rental payments dunng the initial
term of the lease (as is the ease for exploration licenting-no rental until the ticanu is converted
into a lease), or stick to the existing rental schedule for oil and gas leases.

p 5. lina 2: 50cants? Sac abova.

p 3. line 4: Suggest leaving royalties at 12.5 percent in accordance with existing statute. Under
current royalty reduction law> operator can have royalties reduced to below 6 25%. if necessary.

p. S, line 10: Subsection (2) is badly wntt n. Can d lessee be a number of individuals? Does
(his prohibit someone from getting funding from a number of individuals (who are now
leaseholders and not necetaaiily a third party) who will essentially pay that person to diill *ellt?
If there is no production who actually pays the exploration expenses? Does this subsection, as
written, really get nd of the problem of speculators who end up gctung something for nothing**

p. 5, Itiie I1: Have not defined "initial commercial production”.

p. 3, line 23: When would a title search not be required? (i) should read ‘The applicant for a
shallow gas lease shall he responsible for conducting the title March",
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p. 5. line 29: Delete "at the drilling site".

p.5, subsection (1): Delete section. Commissioner should not be prohibited from adopting
regulations if any ere deemed necessary.

p 8, line 10: Delete this amendment. Placing more special conditions un these leases, as
opposed to conventional oil and gas leases, will only invite criticism of the program

p. 9, subsection 5; Line 25 on the previous page refers to discharge from a point source, as that

term is defined in regulations adopted under this chapter Do those regulations include coal bed
u apoint source? One should be aware that formation water from coals can contain sail and be
acidic. Improper handling of this water would adversely impact nearby streams and the

subsurface aquifer.

Coslbed wells typically must be dewatered prior to producing significant quantrtes of methane.
Tits creates huge quantities of saline and acidic water at the surface which needs to be properly
disposed of. either through surface evaporation, reinjection or asurface discharge (i.e. into the
ocean). Additionally, proper downlralc completion and casing of the well Is necessary to pevent
downhole contamination of the shallow fresh water inner ft it necessary to make it clear that the

AOGCC will oversea the drilling of these shallow gas wells?

p 9.subsection (s): This doesn't really answer the quejtion, whet docs one do if tbc operator
strikes 0il? What happens to (he lease? Is it terminated? What about adjacent leases, if any? Is
DNK allowed to include these lands m an oil and gas lease sale? Even if the shallow gas lease

still exists?

p- 10. subsection (3): Is this bonding sufficient to cover the cost of cleaning up an aquifer? Who
pay* if there U Irreparable damage to subsistence harvest tn nearby streams?

p. H.ac..tv: Delete section. As previously stated, this is a bad idea.
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Alaska Oil and Gas Association

121 west Flreweed Lane, Suite 207
e, Alaska 98503-203

Phone. 1067 23418t Fax, 1607) 270-8114
March 6,1996

The Honorablee Scott Ogan _
Alaska State House of Representatives

State Capitol

Juneau, Alaska

HB 394.fill and Coal Methane Licenses T Leases

Dear Representative Ogan:

The Alaska Oil and Gas Association (AOGA) is a trade association whose 19 member companies
account for the majority ofoil and gas exploration, production, transportation, refining and

marketing activities in Alaska.

On February 7,1996, the Association expressed its concern about provision* in HB 394, which
also were embodied In CSSB 176, exempting natural gas exploration facilities from compliance
with financial responsibility requirements.

The Association has reviewed the Oil and Gas Committee Substitute for HB 394 and believes
Section 9 of CSHB 394 which establishes financial responsibility requirements for onshore
shallow bed natural gas exploration facilities addresses its concem. aoca strongly supgorts
retention o f adequate financial responsibility requirements in subsequent versions of tho bill

AOGA supports Section 12 of CSHB 394, which prohibits use of the *470 Fund' for clean up of
releases attributable to shallow bed natural gas operations, and prefers that it be retained (f

possible.

The Association continues lo believe that it is in the state's best interest to require that consistent,
equitable and adeguate financial responsibility requirements be met by all perscna‘companles
conducting oil and gas exploration operations in Alaska.

Sincerely,
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Memo
To: Annette Krcitzcr, Senate Resources
From: L. A. (Ardie) Oray

Subject: HB 388 (Areawide Leasing) A HB 394 (Shallow Bed Oas Leasing)

Date: ~ March 12,1996

Annette:

As we discusacd by phone, attached are AOGA comments on CSHB 388 (version F), Areawide
Oil o Oas Leasing. Attached also FY! is version F. Wc understand that @ new Oil a Gas
Committee Substitute is expected this afternoon.

Attached, also, is AOOA'’s letter to Rep. Ogan on CSHB 394.
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|ft// polarconsultalaska, Inc.
)/ 1503 West 33rd Avenue. Suita 310
t\\ Anchorage. Alaska90503-3001 w tfr
L (J Phona- (007) 258 2420
A FAX (007)258-2410 W
From: Carl* Ausmon Dota: 04/25/96
To: $«no « Resources Committee FAX Number. (907) 465-3810
Attn: S*no or loran lemon No. ol pages including this pop*:

Sobjod: CS FC»R HOUSK BILL NO 394(RES

Dew C”ainrwr
During the hea ings last evening you asked for our faxed comments. | would like to make the following
comments:

1
Page 6, Lines i & 6

There i tould be some grace peiiod in these leases so if they are not exactly on time the lease is not lost,

There could be a penalty to discourage lateness. Quite a few of the lease holders will be villages, native
corporations or d individuals. Their bookkeeping w ill not meet the same standards as the majors.

Testimony:

The ter imony by Jim Hansen appeared to be aimed at derailing this bill. If DNR could do all of these
things as stated , why has it not been done. 1do not know his motivation, but with consideration of the rewards
versus the risks to Alaska, | do not believe delaying this bill for what mlghl 6* is sound public policy. | hope that
you will agree.

ruooooc

TUTAL P. 01



J10-1"J1Ja JUNJAAIT -1 1 TTAULUNVUTATLHAL

1) Page 3, Line 31:

Q tatc the onshore exception by inserting it in (1) tnmhorexnd within
3,000 feet of the surface) Delete ‘onshore’ from wherever else it appears in the bill lo
describe (he shallow gas wells
e This change states the intent of the bill from the outset.

2) Page 4. tines 2*6:

DELETGE AIX MATERIAL

Insert,
fA) land

------------------------------- Iuﬂﬂhj, mfaecn loin mliod rmctBtanam Ittnic ti Irate

_ Oilthaiils Iez_is_edmAtA.S H 95 Iift__ . . .
siplaration Teensen 15 Va0 VW A9 PE A A BARY Belomun
utiodpdnctipropmflittlifldtAiJ:a™ikksh :a a S jlch i«abt
tom ato* IhnCamnuiiiong my ware the bmmmm cf ttmattwrcyntrt. g

Relrllrr the following subparagraphs accordingly.

e This language simply cianftct the existing language

3) Page 4. Line 15:
Following ‘conveyance to the ALada Mental Health Trust Authority*

™" hmsivg,ally iwprtmmi Bith AU Mngal iulA Inai

Authority. the commimoner mav wine the hmmtinm C4 frik mhpxnmph

e This addition would allow Mental Hcahh lands id be developed after tom ahuxn with
the Trust Authority if the comnassioner » in n the Urmcaacm

4) Page 4. Line 20
DELETC:
123.040)
Inert:
46.Q8Q
e This changes the ti<al acreage Itmitanons id keep ccamuent with curreat coal leave
acreage limitation!.



5)  Paged.
05
0

{

Agcf notice of kuvcarpUoftioa for shallow natural gat loaves to AS
815 (It is ncx defined hoe. C>1*gc is made where it to appropriate to Insert
e

31
31
' won? Tmtke* is defined by referring hath so AS 3105945

6) Page 4. ||-.)|ne 26

r?AVAtt ARLE INFORMATION)
Insert

Page 4, D|_|En|_e 26%
|n IS IS. THE STATE'S INTEREST TO ESTER INTO)
Insert fa wtoe Vit erceaordrsentwnrt

hefrutttm c atall rao&hrd langf lud frnrft frf

XS
o« Thi (ftlg v\%uag an |ra %rt daterLbH{lRpaaedcm duethera er ulanguage a«ald

tn ng»

aamea NranTdto r f\tt paM*uim ga sxtud

1 Page 4. tine 30
| . Insert folowtag as 4640*

» Awggnttca by t)V3

| Page 5. ast 4
| . Invert Mkwixng 1rcra the katvr'

Page 5. La*** 23-31,
DELETEAII MATERIAL AM) REPLACE *TT11TT0 KRXOWIMi

10)  Pageft. la*** 11

doeie _
(commercial mootcnosi
fnvm
EF&H‘SUdhCWdVgIHtlprde tag cnmasatm Tr)«eg putfOs' ithr hagstp swd



[I)  Page6.
bELeEJ]IFSHALL CONDUCT

Insert.
» This language gists me rrspcem]tg yo? d%lngqhe title search so the lessee

2 Page6t%r|1r(]e$t2fgIIOW|n ' surfage.*:
orpamttii formnimisubk rf gmAttinr m

J sIan uage IS |r}c|udedto add cb?rlt)f The kssee. \s also required lo cease operations
| trsry penetrate « formation capable of producing oi

13) PagHi]V\Tm:B
ITIIH COAL DEPOSIT)

Insert
ctZmzaacaltouu

» The current langu ’\%e would only allow ?rthe even‘ual develo Pmento coal[bowevtr
Mis the sponsor’s Met* to encourage all future development of other mineral drpotits

14)  Page 9.Llme* 17-26
DELETE AM. MATERIAL and renumber Mkm an sectmns
' Eﬂl? it catrancuttt language at it it already tsatod in AS 3605.177 (rp. ling 20 of this

15)  Page 10. Mat* 14*15;
DELETE;
, ASD DEVELOP)
» This language is removed since bcadaeg isn't rrqutftd far the development of nature]

16)  Page 10, Iéocs 2029
DELETE AM, MATERIAL
+  These tttttos art removed hrcaaw dey art cstrancoaa The references k>these
$N00as arm | necessary



17) Pages 5A6. Lines 32*4:
Delete:

(ALL MATERIAL)

Insert:

fcIHttriﬁlyallgy payable on miural ga produced torn a Isaac

(A). 115 poem) J ihc value of prcilucum mixncd.
finmihc Icas foru \ caprficdinanihcimc a gaa.ihaiii piBduccdjf
U igacgnpcwiaa mih m cjaiichJLroyAUy aiarac.pf.aikm

parccmii partite ra
fBICKcpi aapnnidcdmfAlof whiiyatw isL (i21 pcscm

ey WWTY&M@?&&V@%WW@MIWM

freeclalll ug cAficmo. lacludmg bui nd limited loKparam cleaning.
dchmlraaoil gathering. ult yiitadupeal and preparation for
tratuponatim pfl.thckaac.

* This amendment Is made in order to make sure that anY %as groduced that may be in
comﬁgﬁltlon with gat companies that pay a royalty of 115 percent has to pay the same
roy.




APR-24-36 WD 11*23  ALAKA HIKERS ASSN FAXNO $072787997

O / ALASKA MINERS ASSOCIATION, INC.

jei * *c*ih*n i JNi n »«, $.«eeam aji*m »nc3 r** (Wh t«*{*c*» 1«*" jrhour

April 24, 1996

Honorable Loren Loran
Chairoan, Resourcoc Cowaittee
Alaska State Sonato

Capitol Building

Juneau, AX 99801

AR 24 133

RE: CSHB-394(FIH)an, Shallow Cob Leasing
Dear Senator Leaan,

The Alaska MlInorn Association wishee to go on record in cupport of
CSHB-394(PIN)on. This bill Involving leasing ot challow gas, which
is typically aethane gas fron coal seass, has tho opportunity of
providing an onorgy source to aany areas of tho state while not
affectlng tho future ainir.g of the coal.

Coal bed aothane is a sourco of onergy that has a very qood
opportunity for supplying gas for hose and industrial uso, thoroby

decreasing the cost of hoating in cany parts of tho State. In
addition to this obvious benefit, there arc potential benefits
regarding transportation, handling and storage fron an

environmental standpoint.

Our primary focus on thio b ill has been to incuro that leasing of
coal bed nothane does not adversely affect tho future mining of the
coal. These concerns havo boen addressed and this b ill is actually

complementary to dining tho coal.

Thank you for this opportunity to cosaont. If thcro Ic any way we
can holp move this b ill to passage and signing into law please
contact cc.

sincorely,

Stovon C. Boroll, P.B.
Executive Director

cci Representative Scott Ogan



HB 394 + SHALLOW GAS DEVELOPMENT
Distributed by Representative Scott Ogan

Saturday 13, 1996

COMMENTS BY Michelle Brown o

during her confirmation hearing as Commissioner of DEC
State " Affairs Committee Meefing

"Here's another area that 1Is reaIIY of interest to you as well
o the coal bed methane issue. 1f that really can take off,
it's a wonderful energy source and can get us out of a lot of
the problems we have with, the bulk fuel tanks,  So what |
did ‘when | first met with some of your (Representative
Og[an's) constituents, actually and that" was, one Instance
with your constituents where the Mat*Suoffice probably

imposed  a retqwrement that really wasn't needed & we're

reversing  that.
"What | asked our staff to do was, this is a really

innovative idea and has a lot of potential, | asked each of
our  divisions to give me a report on whether we have
sufficient  regulatory — authority toget these on line.

Whether we “need any chan(fes, Whether we're. holding them
tostandards ~ that don't apply to _them, for instance,” they're
shallow wells and they're “not |likely to encounter oil.
There's no need for = them tofile “for a million dollar
financial ~responsibility because there's very little risk.. So
we  hadeach of the divisions do that kind of analysis.

We're now almost finished with that analysis, In the hext 2
weeks we'll sit down with the industry, "and say here's, how
we're viewing it. Do you agree,what’ do youneed, so that

as soonas  DNR.and éveryone is finished * with what they
need to do on this « we're” ready to go online, We're not
going to be a permanent hold-up. © Wewant to  take sort of a
Sector by sector approach and be ready to jump into gear."



NAKNEK ELECTRIC ASSOCIATION,

nosromccoox no- naknck,alaska9ooss-phonf. (vooztc-uc 1-fax (00t)usoz2

Testimony Before the House Finance Committee On HB394
April 3, 1996

Honorable chairman and mombern of the House Financo Committee,
thank you for this opportunity to teotify in favor of HB394.

I am the General Manager of Naknek Electric Aonociation, Inc. We
generate and distribute electricity for the communities of Naknek,
King Salmon, and South Naknek. We use about 1.4 million gallons of
diesel annually, which we buy in bulk and store in a 1.6 million
gallon tank farm.

For many yearn we have nought alternative sources of energy. But
it is hard to compete with diesel - first, because the initial cost
of generation equipment is low - leas than $500 per kilowatt, even
for relatively small generators - and secondly because diesel 1is
plentiful. Maybe expensive sometimes, but always plentiful.

In 1987, NEA commissioned a study to analyze the viability of
natural gas for electric generation. A geologict was retained to
do an analysis of available records on oil and ga3 exploration
efforts in our aroa. An you know, Bristol Bay has been the focus
of great interest by oil and ga9 developers in the past and over
$90 million were paid in oil leases twenty yearo ago. A lot of
exploratory and seismic work was done back then but unfortunately
all of it was either offshore or southwest along tho Alaska
Peninsula.

The analysis determined that natural gas was highly likely to be
present in our area 1in quantities sufficient for local energy
needs. However, the cost to develop it, wusing prevailing
technology and methods, was discouraging as long as diesel fuel was
available at a relatively reasonable rate.

A lot hao tranopircd oinco then. Now, affordable exploration tools
such as ;hermal 1imagery and radar photography make it feasible to
paint that “X" on the ground at vaotly leoo coot than seismic

analysis. Shallow well coiled-tube drilling techniques cost a
fraction of what conventional drilling does. Exploration and
development of gas in small communities 1is no Jlongor cost
prohibitive. If we are successful in our search for gas, we will

be demonstrating tho nowly commercialized fuel cell technology in
Naknek in 1999.



Testimony on HB394
April 3, 1996
Page 2

Tho area currour.ding Naknek 1o mootly state owned. We need the
support of the state in our efforts to switch to a local energy
source, when I have approached the Department of Natural Resourceo
in the past, the first response | have gotten is "Well, there®"a no
identified ga3 source in your area.” That 1is true. But then,
there hao been no exploration activity in our area at all so there
io no way of knowing whether there is or isn"t gas here. Another
response | have gotten 1is "How do you plan to deal with the
drilling wastes?" For the depth and diameter of hole that we
contemplate, the drilling wastes could be used by a medium size
colony of anto for a potential dwelling.

I believe this bill will go a long way to make feasible the small-
scale development of gac sources in our remote communities. For
too long, our stance has been to let the big boys do tho work
because only they are capable, financially and expertise-wise, to
fulfill the regulatory and bureaucratic requirements. This bill
will make it feasible for the little guys - the communities and
utilities serving the smalleot areas - to not have to wait for a
benevolent big brother to come and rescue them from their diesel
bondage.

I urge this committee to pass this bill and 1 would be happy to
answer any questions that you may have.

Thank you again for the opportunity to testify.

Sincerely,

Mcora Kohler
General Manager
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Sponsor Statement 1B 3914

The purpose of this bill is to encourage. shallow (i(as development for
use within the state. HB 394 succeeds in this task by relieving the
tremendous monetary and regulator}é burdens that Currently “plague
independent gas developers in Alaska.

HB 394 speuﬂcall;r_ addresses such issues as high bond requirements,
lease issuance, application and processing fees, and royalties. It
creates an economic environment wheré small independent gas
companies can thrive, and be allowed to develop a resource that is
truly important to the state.

Why is this bill so important to the state? In order to grasp .the .
answer to this question, one must first look at our currént situation.
In June of 1995, the Department of Community and Regional Affairs
presented an initiative known as the Alaska Rural Enefgy Intitiative
In which they report on the existing energy problems in"the rural
communities “of Alaska.

The Alaska Rural Energy. Initiative reports that it will cost $200
million, excluding futuré” inflation, to repair and renovate the fuel
storage facilities 0f rural Alaska. In a report done by the Rural Bulk
Fuel Task Force (1993), the cost of remediation of Contaminated soil
and ground water adds another $200 million, The Alaska Rural
Energy Initiative also. states that another $25 million will be needed
for upgrading _smgle-vnla?e electric utilities. . An allowance of $25
million” moré is needed for additional electric utility upgrades and for



inflation.  Also, the state currently spends $20 million annually on
the power cost equalization pro%_ram, a Pro?ram that has cost “the
state $200 million” since its creation. Al of these numbers point to-

one thing, and that is that Alaska has a serious energy problem in its
rural communities, and it is going to cost a lot of money to fix.

In these days of budget cuts and reduced oil revenue, it is not
reasonable to think that remediation, renovation, and power cost
equalization will be easy to pay for in the future. This is why HB 394
IS S0 important,

1B 394 would allow independent ggs_ companies to explore for and
develop shallow bed, gas without eing hindered by Unreasonable
regula lons and requirments.  With reasonable regulatorY oVCrSitc,
n e,oendent gas companies would be able to develop gas for use In
rural communities, Communities with deposits of gas nearby would
be able to pipe the gas directly to their converted ‘generators, and
they could use it to heat their "homes.

Natural gas is a low-cost and environmentally safe form of energy
that, in, &l likelihood, exists in many parts of the state. It could "Serve
as_an independent fuel source for many communities, but because of
existing. stringent requlations and bonding requirements, 1t is not
economically “feasiblé for independents t0 attempt to develop this
valuable resource.

The merits of HB 394 are evident, and the benefits arc far reachingz.
| ask for your support as wc attempt to allow shallow natural gas T
Pe |used as an economically and environmentally sound alternative
uel source.
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SKCTIONAL ANALYSIS
HB 394

Hill section 2 (AS. 38.05.035(e)(6)2 exempts from  the
requirement of a written best interest finding shallow bed gas
development leases under AS 38.05.177.

Hill sections 3 and 4 clarifies the relationship between shallow
natural gas and coal.

Hill section 5 (AS 38.05.177), the heart of the bill, authorizes a
shallow bed natural gas leasing program. Among the key features of
the leasing program:

+ The program is made applicable to recovery natural gas, from coal
deposits “or any other source, located within 3,000 feét of the
surface, but is inapplicable to land under or proposed to be under
an exploration license or lease, to land already leased under AS
38.05.180, or to land that is part of the state's five year proposed
ol and gas lease program. ~However, the commissioner may waive
these exceptions to the reach of AS 38,05.177 so that the
Provmons of this section would authorize the leasing of these
ands, except for lands that arc already part of a lease. The
prOﬂram IS unavailable to land undera coal lease unless the
shallow natural gas lease applicant is the lessee of land subject to

that coal lease.

 The leases may be awarded to cover areas not greater than
%35,8-010 acres; [ease applicants must pay an application fee of up to



Following a public comment period for a lease application, the
director Is authorized to provide the lease apPIm_ant an initial
shallow ?as development lease giving the exclusive right, for a
pe{mdlo three years, to explore for, develop, and produce shallow
natural gas.

The initial shallow natural gas development lease may be
extended for so long as gas is produced in paying quantities;
lessees. arc . allowed a reasonable time to put” wellS capable of
Rroducmg N paying quantities into producing status;  if drilling
as at léast commenced on the lease expirafion date, the lease™
may be extended for one year on a showing of diligent efforts; if
a lease Is terminable for cessation of production and, production in
fact ceases hut operations commence on the lease within a certain
period, lease termination is avoided if operations arc conducted
diligently; additionally, on application by the lessee, the director
may extend a lease one time only for three years or less.

The shallow_ natural gas lessee Is required to pay rent in the
amount of 50 cents per acre and royalty at 6.25 "percent of the
value of the production removed orsold from the lease.

An applicant must conduct a title search

The limitations of a lease granted under this {Jro ram arc spelled
out with lespcct to the production of oil and to the production of
gas from sources not within 3.000 feet of the surface.

Thte authority of the commissioner to adopt regulations is spelled
out.

Overlapping development of shallow natural gas and coal
resources 15 possible, and stipulations arc expounded upon.

Hill section 6 GAS 38.05.180(0) exempts . shallow gas

development leases from competitive bidding requirements.

Hill section 7 E_AS 46.03.100(0) adds shallow natural gas drilling

to ihc exemptions from obtaining a waste disposal permit for
disposal of waste produced from" drilling.



Hill - section 8(_AS_46.04.030(b?) There is a é;eneral requirement
in law that Plpellnes and exploration and production facilities may
not he operated unless an oil discharge prevention and
contingency plan has been developedand isin place for the
pipeline and for the exploration and production facility. This
section establishes an exception from ‘that requirement” for an
onshore exploration. facility used solely to explore for shallow
natural gas by drilling a well on an authorized lease.

Hill “section 9 (AS 46.04.030(s))  sets out the steps thata
shallow natural gas_operator must take if the operation
encounters a formation capable of producing oil.

Hill section10 (AS 46.04.040(b)).  sets (he financial

responsibility . requirement applicable to an onshore exploration
facility exploring” for  shallow natural gas at$25,000 per incident.

Hill section 11(AS 46.04.040(n2) requires . the operator of  a
shallow natural gas operator 0 cease Operating, with exceptions,
when the operat0r penetrates a formation capable of producing ol
while exploring for gas.

Hill section 12(AS 46.04.050(c)) . adds to the provisionsof AS
46.04,050, which sets out exemptions from the laws establishing
oil discharge prevention and contingency plans and financial .
responsibility requirements.  This bill section notes the additional
exemptions ‘from these provisions for shallow natural gas
exploration facilities except as may be required when that well
penetrates a formation capable of “producing oil.
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FINANCE

ISSUES:

o The Rural Alaska Bulk Fuel Assessment Program, Summary Report and
Recommendations. March 1992, prepared by the Alaska Energy Authority, the
Noncmde Facility Survey, January 1992, and the Small Noncmdo Oil Terminal
Report, Task One: Facility Identification and Inventory, November 1992,
prepared for the Stato of Alaska. Department of Environmental Conservation,
an testimony to the extreme costs related to repairs, improvements, new
construction and remediation for Alaska's many rural bulk fuel storage facilities.
Preliminary estimates range from between $155.0 Mto $200.0 Mfor facility
improvements nnrj annthor $200.0 Mfor romodiationl

»  Access to funding for communities is extremely limited and practically non-
existent for small “for-profit" private sector oporators.

»  Funding that is available has few conditions attached for ensuring long
ran_Pe commitment by grantee or borrower for proper construction or continued
facility maintenance or operator training programs.

»  Romodiation costs are often extraordinary. Existing funding programs
require neither planning nor commitment to nocossary facility clean up.
Consequently, public health and safoty aro under continual throat.

» There is little access to federal funding, oven whon fodoral agoncios
acknowledge previous ownership of noncompliant facilities. Tho stato rocoives
no giroct foderal funding at this timo for coordinated resolution of fuel storage
probloms.

14
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ELCOME (o Ihc second edition

of (he Rural Alaska Gas News

newsletter This publication has
been written to keep you informed on the
cunent status of coal bed gas development
taking place in our state.
House Bill 394: Representatives Scott Ogan
and Norman Rokebcrg sponsored this bill lo
make state land available for natural gas pro-
duction and to reduce the cost of drilling
shallow gas wells (less than 3,000 ffci). The
bill has passed from the House Resources
Committee to the House Finance Committee,
where it has been for several weeks. When
the bill clears the Finance Committee it is
scheduled for the Senate Resources and Fi-
nance Committees before going to the Gov-
ernor. Support and testimony before these
committees issolicited.
Bill Highlights: House Bill 394 applies only
to natural gas within 3,000 feet of the sur-
face. The bill allow-s a simplified three year
lease of State land with reduced leasing fees
and a 6.25% royalty. By reducing regulatory
costs, shallow gas wells in rural Alaska can
be a low cost, environmentally friendly
source of fuel for heat and electricity.
Coal Bed Gas Production: Natural gas is
frequently found adsorbed in coal. Many
underground mines remove the gas before
mining operations begin to prevent explo-
sions. The Federal Environmental Protection
Agency (EPA) is encouraging the removal of
methane from coal prior to mining to reduce
methane emissions into the atmosphere.
Methane is a “greenhouse" gas. thought lo
contribute to global wanning. To extract gas
from coal, a small diameter well is placed in
the coalbed. The equipment used to drill the
well is similar to that used to construct a
water well. As water is usually found in the
coal, it must be removed by pumping to al-
low the gas lo flow to the surface. Most gas
found in coal is not produced at high pres-
sure. At the surface a separator is used to
remove the water from the gas. The gat it
further dehydrated, which it important at the

/ & tcAans.

pipeline can be blocked by ice if water vapor
it left in the gas. The gas is then compressed
and sent to the consumer. If the gat well is
close to the village where it is used, the pres-
sure can be as low as 30 psi. If the well is
many miles from its point of use, the gas will
be compressed lo several hundred psi. The
gas is odorized before it is distributed in
buried underground distribution lines to
provide easy detection and early warning ofa
leak. At each building there is a shutoff
valve, pressure reducer, and gas meter.
Village Conversion: Most villages use oil or
wood for heat Where there is a gun type oil
burner, conversion to gas is simple and inex-
pensive a%only the burner is replaced. Pot
burners, and wood heaters can be replaced by
inexpensive gas appliances. Propane stoves
w il, have their orifices replaced or bored out.
In Anchorage the gas company financed
conversions and this financing was added to
the fuel bill, spreading the cost of conversion
over a greater period of time. Because natu-
ral gas was so inexpensive compared to
burning oil, the total monthly fuel bill was
reduced. Electric power generators may also
be converted. Some engines can be fitted
with new paru to allow them to bum natural
gas, in other cases natural gas engines will be
purchased. Since the cost of fuel is much
greater for electric generation than equip-
ment costs, low cost gas will overcome con-
version or new equipment expenses and yield
a net savings.

Furtbrr Information: To acquire additional
information on coalbed gas development,
contact the following sources at their world
wide web sites:

Lapp Resources. Inc.:

http //lwww alaska net/-lapse trapses htm.
Environmental Protection Agency (EPA):
http.//www cpa gov/GCDOAR/coalhome html
Gat Research Institute:

http//www gri org/homc htmi
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EXECUTIVE SUMMARY

There arc over 150 small villages in rural Alaska lhal arc not accessible by road, that arc
characterized by severe climate and widespread poverty, and that arc heavily dependent
on fuel oil for power generation and heat. The average population per village is about
250 residents, mostly Alaska Natives.

Hulk Fuel Storage

In most cases, the village fuel supply must be delivered by barge during a brief ice-free
shipping season and stored throughout the year. Every village relics on above-ground
tank farms for essential fuel storage though few of these facilities presently meet
minimum standards of safety or environmental protection. Most lack adequate
foundations, dikes, and piping systems as well as basic security fences. Many arc rusted,
improperly sited, and violate electrical odes.

An increasing number of villages now face the possibility that fuel will not be delivered
because of these deficiencies. Fuel carriers arc threatened with liability for environmental
damage if they fill village tanks that subsequently leak. Most recently, the U.S. Coast
Guard, with regulatory jurisdiction over fuel transfer facilities between the delivery barge
and the storage tank, has sent letters to the owners of nearly 80 fuel storage facilities
threatening to deny fuel deliveries unless deficiencies are corrected.

The estimated cost for repair and renovation of fuel storage facilities in rural Alaska is
$200 million, excluding future inflation. This does not include remediation of
contaminated soil and groundwater.

F.lccfHc Utilities

Approximately 80 communities in rural Alaska ore served by small, single-village electric
utilities; roughly the same number are served by larger, multi-village utilities. Most of
these communities have no transmission link to any other community and are entirely
dependent on local diesel generators for their power supply. The cost of power in rural
Alaska is high, roughly 4 to 5 limes the average elsewhere in the United States.

Particularly in the single-village utilities, power plant and distribution systems often do
not meet accepted utility standards for safety, efficiency, reliability, and environmental
protection. These villages require adequate electric service, how-cver. for economic
advancement and for support o f other community facilities. Upgrading the physical plant
of the electric utility to meet minimum standards is u pre-condition for utility self-
reliance, as well as community self-reliance, in the future.

The estimated cost to upgrade the single-village utilities is $25 million, excluding future
inflation. Upgrade costs for the multi-village utilities have not been systematically
estimated.

Proposal for Funding
Policies, programs, and expenditures of both the State and Federal governments have

contributed over the years to the relative permanence of remote Native villages in Alaska.
Resolving the problem of deteriorating fuel tanks and substandard electric utility systems



is beyond the means of village residents. A joint State/Federal effort is needed to bring
these facilities to the point where they no longer represent d safety or environmental
hazard, and can be maintained and replaced as necessary without funher long term
government support. To this end. Ihc following is proposed:
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2. HULK FUEL STORAGE FACILITIES

21 Reliance on Prirotcum Furl* in Rural Alaska

Ihc remote villages of rural Alaska arc heavily dependent on fuel oil for heal and power
generation as well as transportation

Although wood is available in Alaska's fotestcd interior region as on alternative heating
fuel, most of the remote villages are located on the treeless wetlands of western Alaska
where alternative heating fuels arc scarce. Overall, about 75% of households in Alaska's
remote villages depend on fuel oil for heat, which represents their largest category* of
energy use. Public facilities in these villages, including schools, arc nearly all dependent
on fuel oil as the.r only source of heat.

Reliance on diesel fuel for power generation :s nearly universal in these same
communities due again to the scarcity and relative cost of viable alternatives. The State
of Alaska continues to fund evaluation and development of renewables including small
hydro and wind generation, and of non-renewable alternatives on a village scale including
coal and natural gas. However, these alternatives arc not expected to challenge the
dominance of diesel generation in Alaska's remote communities for the foreseeable
future.

Village residents are also dependent on gasoline for aircraft, boats, all-terrain vehicles,
and snowmobiles used for subsistence hunting and fishing, transportation between
villages, and search and rescue operations.

The lack of water access in win'er to most of the remote villages means that sufficient
fuel must be stored in each village to last most o f the year. The adequacy and integrity of
fuel storage facilities is therefore essential to life in these communities.

Fuel storage facilities have been constructed or funded in the past by Federal, State, and
local governments, schools, electric utilities, fuel distributors, ANCSA Native
Corporations and other private interests. Unfortunately, adequate controls were not in
p Ixc to ensure that these facilities were properly engineered or constructed to code.

Over the last several years, an increasing number of villages have faced the possibility
that fuel will not be delivered due to the unacceptable condition of their storage tanks.
Fuel earners arc threatened with liability for environmental damage if they fill village
tanks that subsequently leak Most recently, the US. Coast Guard, with regulatory
jurisdiction over piping systems between the delivery barge and the storage lank, has sent
letters to the owners of nearly 80 fuel storage fxilities stating that fuel delivery will be
denied unless deficiencies are corrected. These orders were dcfcned until MatcH 1995 to
allow time for emergency repairs (sec Attachment 2). Although no village has yet been
denied its fuel delivery*, stepped-up enforcement of regulations by the Coast Guard has
contributed to 'He urgency and visibility of the problem of deteriorating fuel storage tanks
in remote communities



3. REMOTE VILLAGE ELECTRIC UTILITIES

31 Electric Utilities in Rural Alaska
There arc ove( LSO small communities in rural Alaska with electric. utility service
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3.2 Slate Effort lo Upgrade Rural Utilities

Since 1990, the State has expended over SIO million for upgrade of electric utility
systems in rural communities receiving power cost equalization payments, excluding
expenditures for evaluation and construction of alternatives such as rural hydroelectric
projects. Included in Attachment 3 is appropriation and expenditure detail for $6 million
committed by the Slate for this purpose in fiscal years 91-93.

33 Estimated Cost to Upgrade Rural Utility Systems to Industry Standards

Approximately 80 rural villages are each served by their own electric utility organization.
For 52 of these villages, cost estimates totaling S16.2 million have recently been prepared
to upgrade generation and distribution systems in accordance with minimum accepted
utility standards. Appendix B includes the system evaluation and cost estimate
summaries for each of these 52 village eleclr.c utilities. Based on thcs* results, the
estimated upgrade cost for the 80 independent, single-village utility systems is
approximately S25 million, excluding any adjustment for future inflation. Detailed
estimates of required upgrade costs have not been systematically prepared for the
additional communities that axe served by regional utility organizations, or for the larger
communities that serve as regional centers.

The estimates presented for the 52 single-village utilities in Appendix H provide only for
code compliance of diesel dependent remote utilities, and do not inch.de any additional
amount for funding alternatives to local diesel generation such as small hydro or wind
generation where appropriate resources arc available, or transmission lines linking
vilages where feasible. Implementing these alternatives throughout rural Alaska is
estimated to require considerably more capital resources. The State will continue to
support such alternatives over the long term, vut is seeking in this proposal the more
limited objective of meeting basic utility standards as a prerequisite for energy self-
reliance.
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Photograph Al
Severely corroded tanks connected by rubber
hose. Evidence of fuel spillage thoughout
aroa.

Photograph A2
Sovorel %/ corroded tanks on impropor
foundations (small cimension wood cribbing).

At
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Photograph A3
Tanks on improper
foundations with no, means
of secondary containment.
Facility located in close
proximity to a river.

Photograph A4
Corroded Tanks located
Immediately adjacent to

ocean. Steel dike
completely rusted out and
useless'as secondary

containment.
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Photograph A5
Tanks scattered along
river bank with no dikes,
no security, and improper
foundations.

Photograph A6 .
Severely dented tank with
no foundation. Placed at

edge of beach with no
dike, Gravity dispensing
of fuel. No security.
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ALASKA ENERGY AUTHORITY
RURAL ALASKA BULK FUEL ASSESSMENT
SUMMARY REPORT AND RECOMMENDATIONS

Photograph A7
Improper vvmnP adjacent
to leaking gasoline piping.

Photograph A8
Improper piping system
and poor operational
procedures resulted in
explosion of tank.



Photograph A.10
Faulty inpmg system
reportédly brokd during
winter, S ||||nﬂ an
est|matedf Olga ons of
el

AS

T

. Photograph A9 ,
Fuel stain on ground caused by leaking
Diping joints,



Photograph A.12
Hose replaced with proper
welded steel pipeling by

AEA with Bulk Fuel

Emergency Repalr

program funas.

AG

s Ao

Photograph A1l
1200 long hose used to transfer diesel
fuel from’storage tanks to power plant
on a weekly basis.
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Photo?raph Al
Tank farm located within a
flood plain. Tanks tipped
over and facility severely
damaged by flood.

Photograph A.14
Tanks placed in new lined
dike on gravel pad above

flood s_tage. Facility
rePalre to meet
ap|o icable code and
regulation requirements.
Construction administered
by AEA supported b
Stato and Federal disaster
relief funds.
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RURAL bulk fuel task force

Preliminary
Report to the Governor

Policy Recommendations

November 25,1993
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|SSUES:

* The Rural Alaska Bulk Fuel Assessment Program. Summary Report and
Recommendations, March 1992, prepared by the Alaska Energy Authority, the
Noncmde Facility Survey, Jan ary 1992. and the Small Noncrude Oil Terminal
Report, Task One: Facility Identification and Inventory, November 1992,
prepared for the State of Alaska, Department of Environmental Conservation,
are testimony to the extreme costs related to repairs, improvements, new
construction and remediation for Alaska’s many rural bulk fuel storage facilities.
Preliminary estimates range from between $155.0 Mto $200.0 M for facility
improvements and another $200.0 Mfor remediationl

» Access to funding for communities is extremely limited and practically non-
existent for small “for-profit" private sector operators.

»  Funding that is available has few conditions attached for ensuring long
ran_?e commitment by grantee or borrower for proper construction or continued
facillty maintenance or operator training programs.

»  Remediation costs are often extraordinary. Existing funding programs
require neither planning nor commitment to necessary facility clean up.
Consequently, public health and safety are under continual threat.

+ There is little access to federal funding, even when federal agencies
acknowledge previous ownership of non-compliant facilities. The stato receives
no g||rect federal funding at this time for coordinated resolution of fuel storage
problems.
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FISCAL NOTE

STATI OF AJLASXA BILL NO SS KB 3*7

ANALYSS (artined

OEPAHTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
Fiscal Not* Calculation* for SS HB 307

Th* seafood marketing assessment is a tax levied on the value of seafood products produced in Alaska to be
.utilized for promoting seafood consumption. The assessment is a voluntary tax which can be terminated by the
Commissioner of the Department of Revenue with approval of the eligible processors who together purchase 51
percent of the value of the products, or by a vote of two thirds of the Alaska Seafood Marketing Institute (ASMI)
Board of Directors as specified in AS 16.51.130.

The funds generated from this assessment are collected by the Department of Revenue and transferred to ASMI
to be use in generic promotion of Alaskan seafood products. In order to comply with the statutory intent for
these funds. ASMI is requesting program receipt authonty of *1,300.000 in FY 97 to expend those fund
collected in 1994 md 1995 as prescnbed by Section 28 of SS HB 397. In addition. ASMI is requesting
*700.000 authonty in the subsequent years for the same purposes.

CONTRACTUAL: Purchase of advertising, and printing services to promote the consumption of Alaskan
seafood products.

..mU |CE page 2 of 2

AP 174
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Alaska State Legislature

House of Representatives
Special Committee on Fisheries

SPONSOR STATEMENT
SSHB 397
FISHERY RESOURCE LANDING TAX &
SEAFOOD MARKETING ASSESSMENT

Summary
This legislation is designed to more precisely align the current fisheries
resource landing tax (AS 43.77) wi‘h the fisheries business tax (AS 43.75) and
the ASM 1 seafood marketing assessment provisions (AS 16.51), This is
needed to avoid fv re legal questions and add a measure of fairness to the
tax. Specifically, SSi IB 397 clarifies that the landing tax is an occupational tax
and equalizes tax rates and credits with the fisheries business tax.

In SSHB 397, the 3.3 percent landing tax which includes .3 percent for ASMI is
reestablished to a 3 percent landing tax with a separate .3 percent seafood
marketing assessment application. This separates the marketing assessment
in the landing tax statutes and equalizes the landing tax with the shore-based
fisheries business tax.

Throughout SSHB 397, the term "purchased” is replaced with "produced" in
order to eliminate the loophole of those who do not specifically purchase
seafood and thereby avoid the ASMI assessment. Then, in Section 14, the
word "produced" is then defined to include “purchase, production, landing,
or export of a fisheries resource.” The point of valuation at which the
product is taxed the ASMI assessment does not change with this legislation.

Also, this legislation specifies that a person subject to the landing tax is liable
for the .3 percent seafood marketing assessment and that all persons who
produce less than $50,000 in seafood products per calendar year would be
exempt from the assessment. This encourages small operator value added
processing.

The provisions in SSHB 397 retroactively apply effective January 1,1994.

R«o» <34, Suia Capitol. Juaaag. AUaka MSOI-1 102 1*07) 10.VI230 or 40S-24H7



Background
Two years ago the Legislature passed the Fishery Resource Landing Tax which
established a tax on offshore fisheries which landed product in Alaska. Prior
to January 1, 1994, these fishery resources were not subject to any Alaska state
fishery tax.

The landing tax provisions apply to fishery resources that are caught and
processed outside Alaska’s three mile jurisdiction and thereafter brought into
the state and. first landed in this state. As currently in statute, the Landing
Tax levies a 3.3% tax on the value of the unprocessed resource which is
landed in Alaska for shipment to market elsewhere.

The 3.3 percent is the same percentage applied to shore-based fisheries
businesses under the Fisheries Business Tax and the ASMI provisions
combined Of the 33 percent landing tax, ASMI receives 3 percent of the tax
collected. 50 percent of the tax revenues collected (excluding the ASMI
portion) are shared with local governments. This mirrors the fisheries
business tax municipal sharing.

The Fisheries business tax has been around since 1949 and applies to those
fishery resources that are either caught or processed in Alaska’s waters. The

landing tax does not apply to fishery resources subject to the fisheries business
tax.

Update

The American Factory Trawler Association filed suit on February 17,1994 in
the State Superior Court claiming the Landing Tax discriminated against
interstate commerce. The Superior Court dismissed the case for failure to
exhaust administrative remedies. The case is now being tried
administratively in the Department of Revenue.
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IN THE SUPERIOR COURT FOR THE STATE OFglA%Slﬁk %3 06

FIRST JUDICIAL DISTRICT AT JUNEAU o .Y
JLrtur.U» "ilpi, iji

SY 11! T J||.
AMERICAN FEACTORY TRAWLER Otf'Ji YULEéIC.
ASSOCIATION,

Plaintiff,
V.
STATE OF ALASKA, WALTER J. HICKEL
Governor of the State of Alaska,
DARREL J. REXWINKEL, Commissioner
of Revenue of the State of Alaska,

Defendants.
Case No. [1-JU-94-_ /n H civil
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. Plaintiff American Factory Trawler Association
(hereinafter "AFTA"™) is a non-profit corporation organized
under the laws of the State of Washington for the purpose of
promoting the growth of markets and the superior quality of
seafoods that are processed aboard vessels at sea and of
promoting the common business interests of those engaged in the
North Pacific at-sea processing industry. AFTA"s members are
owners or operators of vessels that are engaged in the catching
and processing of fisheries resources on the high seas. All of
AFTA"s members have principal offices in the State of
Washington. The members of AFTA are Alaska Ocean Seafood,

Inc.; American Seafoods Company; Arctic King Fisheries; Arctic

Storm, Inc.; Arica Fishing Co.; Cape Horn Fisheries L.P.;

COMPLAINT -1-
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for the purpose of transferring the processed fish to other
vessels for continued transportation of the products to foreign
or domestic destinations. In some instances, the fish is
simply transferred from one vessel to another while the vessels
are at sea but inside territorial waters; 1in other instances,
the ships may dock at Alaska ports for the purpose of transfer.
After being transferred, all of the previously processed fish
is promptly transported out of Alaska.

5. Approximately 75 percent of the total fisheries
resources taken and processed by AFTA"s members on the high
seas is sold to foreign purchasers and transported by ship to
foreign countries, primarily Japan and Korea. The remaining 25
percent 1is transported by ship and motor transportation to
various final destinations within the United States for sale or
further processing. In the course of transportation, the
fisheries products enter the jurisdictions of various states
and foreign countries outside of Alaska, where the products are
either transferred from one form of transportation to another
and then moved to new jurisdictions or unloaded for additional
processing or sale.

6. In 1993, the Alaska legislature adopted Ch. 67, SLA
1993, ™"An Act levying and providing for the collection of and
disposition of the proceeds of a fishery resource landing .ax."
The Act 1is set out in AS 43.77.010 - AS 43.77.200. AS

43.77.010 1imposes a tax of 3.3 percent on the entire

COMPLAINT -3-
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IN THE SUPERIOR COURT FOP THE STATE OF ;/jJ"5j" n.n

FIRST JUDICIAL DISTRICT AT J U KVE . Ui, » . T-

/jnCriu* t>»im. v.~v/1'iU

BY .
AMERICAN FACTORY TRAWLER O H-HIRa |

ASSOCIATION,
Plaintiff,
V.
STATE OF ALASKA, WALTER J. HICKEL
Governor of the State of Alaska,
DARREL J. REXWINKEL, Commissioner
of Revenue of the State of Alaska,

Defendants.
Case No . 1-J7TJ-94- /77 Civil
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. Plaintiff American Factory Trawler Association
(hereinafter "AFTA"™) 1is a non-profit corporation organized
under the laws of the State of Washington for the purpose of
promoting the growth of markets and the superior quality of
seafoods that are processed aboard vessels at sea and of
promoting the common Lusiness interests of those engaged in the
North Pacific at-sea processing industry. AFTA"s members are
owners or operators of vessels that are engaged in the catching
and processing of fisheries resources on the high seas. All of
AFTA"s members have principal offices in the State of
Washington. The members of AFTA are Alaska Ocean Seafood,

Inc.; American Seafoods Company; Arctic King Fisheries; Arctic

Storm, Inc.; Arica Fishing Co.; Cape Horn Fisheries L.P.;

COMPLAINT
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Emerald Resource Management, 1Inc.; Glacier Fish Company, Ltd.;
Golden Age Fisheries; Golden Alaska Seafoods; Morning Star
Fisheries; M/v Savage, Inc.; Oceantrawl 1Inc.; and Premier
Pacific Seafoods, Inc.

2. Defendant State of Alaska is a sovereign State of the
United States; defendant Hickel is Governor of the State of
Alaska and is responsible, under Article 111, sec. 16, of the
Alaska Constitution, for the faithful execution of the laws of
the State; defendant Rexwinkel 1is the Commissioner of Revenue
of the State of Alaska and under AS 44.25.020 has the specific
duty of enforcing the tax laws of the State.

3. Fish are caught and processed by AFTA"s members in the
Gulf of Alaska and Bering Sea off the coast of Alaska but
outside of the territorial waters of the State of Alaska in
what 1is designated as the Exclusive Economic Zone of the United
States. After the fish are caught, they receive primary
processing on board the vessels owned or operated by AFTA"s
members. The fish are cleaned, headed and gutted, and then
processed into a variety of product forms such as surinmi,
fillets, blocks and related by-products before being frozen on
board the vessels. The frozen product is then stored on tho
vessels 1in refrigerated holds.

4. From time to time during the course of a fishing
season, some of the vessels owned or operated by AFTA"s members

and carrying processed fish enter Alaskan territorial waters

complaint -2-
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for tne purpose of transferring the processed fish to other
vessels for continued transportation of the products to foreign
or domestic destinations. In some instances, the fish 1is
simply transferred from one vessel to another while the vessels
are at sea but inside territorial waters; in other instances,
the ships may dock at Alaska ports for the purpose of transfer.
After being transferred, all of the previously processed fish
is promptly transported out of Alaska.

5. Approximately 75 percent of the total fisheries
resources taken and processed by AFTA"s members on the high
seas is sold to foreign purchasers and transported by ship to
foreign countries, primarily Japan and Korea. The remaining 25
percent is transported by ship and motor transportation to
various final destinations within the United States for sale or
further processing. In the course of transportation, the
fisheries products enter the jurisdictions of various states
and foreign countries outside of Alaska, where the products are
eithor transferred from onr form of transportation to another
and then moved to new jurisdictions or unloaded for additional
processing or sale.

6. In 1993, the Alaska legislature adopted Ch. 67, SLA
1993, "An Act levying and providing for the collection of and
disposition of the proceeds of a fishery resource landing tax."
Tho Act 1is set out in AS 43.77.010 - AS 43.77.200. AS

43.77.010 imposes a tax of 3.3 percent on the entire

COMPLAINT -3 -



unprocessed value of any fishery resource "that 1is brought into
the jurisdiction of, and first landed in,” the State of Alaska.
"Landing™ a fishery resource in the State 1is defined in AS
43.77.200 to mean "the act of unloading or transferring a
fishery resource”™ in the State.

7. Ch. 67, SLA 1993 became effective on January 1, 1994,
and AFTA"s members are required, under the terms of the Act, to
file returns and taxes on April 1 of each year, beginning 1in
1995, on the unprocessed value of any fish "landed™ 1in Alaska
during the previous calendar year. The tax applies to fish
that were caught and processed outside of Alaska by AFTA"s
members.

8. AS 43.77.010 provides that persons who pay tax under
AS 43.75 are exempt from payment of the landing tax. AS 43.75
imposes a tax on persons engaged in "a fisheries business,”
inside of the State of Alaska. A "fisheries business™ is
defined in AS 43.75.200 as "processing fisheries resources for
sale by freezing, cooking, salting, or other method and
includes but is not limited to canneries, cold storages,
freezer ships, and processing plants."”

9. The landing tax under AS 43.77 and the processing tax
under AS 43.75 do not impose equal tax burdens. For example,
the tax rate 1imposed under the processing tax (AS 43.75.015) c¢n
persons who land raw fish in the state and process them on

shore in Alaska 1is 3 percent of the unprocessed value of the

COMP LA ENT 4-
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fisheries resources; the tax rate imposed under the landing tax
(43.77) on persons who merely unload or transfer processed
fisheries products in Alaska and do not catch or process them
at all in AlatcCa is 3.3 percent of the unprocessed value of the
harvested fish. The processing tax (43.75) provides for tax
credits for certain contributions that may be applied against
100 percent of the taxes owing under the processing tax on the
value of 100 percent of the fisheries resources processed by
in-state processors; tax credits under the landing tax for
similar contributions may be applied against only 45.45 percent
of the taxes owing on the value of only those fish taken under
a community development quota. The processing tax (AS
43.75.015) provides for a tax rate of 1 percent on shore based
processors for fisheries resources that have been designated by
the Commissioner of Fish and Game as "developing species";
"developing species" that are taken and processed outside of
Alaska but unloaded or transferred in Alaska are taxed under
the landing tax at the rate of 3.3 percent of the unprocessed
value of the fish.

10. The landing tax under AS 43.77, imposed on fish
caught and processed outside of Alaska®s jurisdiction, but not
imposed on a fisheries business conducted within the State,
provides an economic advantage to those persons who conduct
fisheries businesses within the State. The advantage stems

both from the fact that an in-state fisheries business need not
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pay the landing tax at all, and from the fact that an in-state
fisheries business pays a lower total tax for unloading,

transferring and processing fish in Alaska than an out-of-state
processor pays for merely unloading or transferring previously

processed fisheries resources within Alaska.

11. An unapportioned tax imposed on the full value of
fisheries resources, landed in Alaska solely for the purposeof
subsequent shipment through and landing in a variety of other

states and foreign jurisdictions, unfairly subjects the
fisheries resources to the risk of multiple taxation in all
jurisdictions in or through which the fish is landed or
transport 2d, and constitutes a deterrence to the free movement
of goods in interstate and foreign commerce.

12. Article 1, Sec. 8, of the Constitution of the United
States provides that Congress has the authority to "regulate
commerce with foreign nations, and among the several states

Pursuant to this allocation of governmental responsibility,
individual states are prohibited from imposing taxes that place
a heavier burden on businesses involved in interstate or
foreign commerce than imposed upon businesses carrying on
sim ilar business activities purely within the boundaries of the
State. Taxes imposed on interstate and foreign business
activities must be non-discriminatory and must be fairly
allocated dependent upon tho proportion of the total interstate

business activity that takes place within the Stato.
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13. AS 43.77 unlawfully discriminates against interstate
commerce in violation of Article |, Sec. 8, of the United
States Constitution in that:

(a) the activity taxed has an insu fficient r.exus
with tho State of Alaska to justify im position of any tax;

(b) the tax discriminates against interstate and
foreign commerce in favor of purely local activities;

(c) the tax is not fairly apportioned;

(d) tho tax is not fairly related to services
provided by the State of Alaska.

14. AS 43.77 unlawfully discriminates against foreign

commerce in violation of Article I, Sec. 8, of the United

States Constitution for the reasons outlined in Paragraph 13 of

this complaint and for the additional reasons that:

(a) the tax, even if were fairly apportioned (which

it is not) creates a substantial risk of international multiple

taxation; and

(b) the tax prevents the federal government from
speaking with one voice when conducting commercial relations
with foreign governments.

15 . AS 43.77, to the extent that it taxes the value of
fisheries resources that are brought into Alaska for the sole
purpose of transferring them to vessels for export to foreign
nations, imposes a tax on exports in violation of Article |,

Section 10, Clause 2, of the United States Constitution.
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