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another way, in order to know the means that a person intends to employ to achieve a purpose,
it is not sufficient to know only the purpose
Having concluded (wrongly) that Congress' purpose for passing the Reindeer Act was
to banish forever non-Native persons from the reindeer industry in Alaska, the IBIA assumes
'that Congress must have intended to employ every conceivable means that would contribute
to the attainment of this purpose Thus, according to the IBIA, Congress must have intended
to include in the Reindeer Act a provision banning the importation of non-Alaska reindeer by
ncn-Natives in Alaska However, the legislative history instructs us that Congress did not
extend the limited restncticns in the Reindeer Act to impose a total ban on non-Native purchase
cr ownership of reindeer, regardless of the source of the deer, because of its concern that the
Reindeer Act not run afoul of the United States Constitution. Durng the debate that preceded
House passage cf the hill, the following exchange occurred
Mr. CRAWFORD Does the gentleman ready believe that we can in the
future enact legislation which wilt prevent a white man frcm owning and operating
a herd of reindeer in Alaska?
Mr DIMOND. The categorical answer to the question is "ycs," because
99 8 percent of all of the land in Alaska, and a little more perhaps, still belongs

to the United State* Government, and the Government has full right of control
of all the range.

Mr. DIMOND. Mr Speaker, if this btl passes, the Government can
control the range so that the p ews”n of the bn forbddmg white men to go back
on tne range can be lawfully tnforced without any infnngemcnt of the
Constitution
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81 Cong. Rec. 9472*73. Tot e same effect was this exchange between the Chairman of the
Committee on the Territories, Representative John E. Rankin, and Delegate Dimond in a

hearing before that committee:

THE CHAIRMAN. If we were to pass this hill and they snouid buy up the
interests of the ncnnatives in reindeer and turn them over to the natives, dees
not the bill have a clause that would prevent the non-resident or nonnative from
again embarking in the reindeer business?

MR DIMOND Yes

THE CHAIRMAN. If it does, would that be operative7 Mr. Rankin is a
better lawyer than seme of us.

MR RANKIN The Territory of Alaska from a constitutional standpoint is
in the same position as is the District of Columbia The question of States’ rights
does not intervene We have all the power in the Territory that the State
government and the Federal Government combined have in a State.

THE CHAIRMAN. It would be quite drastic to keep somebody from
go-ng there and engaging in business.

MR. DIMOND. Tne only place where reindeer can graze is on the public
domain  Nobody can use the public domain without the consent of the
Government if the Government wants to exercise its undisputed authority.
Therefore if a white man, after the passage of this hill, wanted to graze reindeer
on the public domain, he would have to get a permit from the Government to do
Sso.

MR RANKIN Of course, one cannot say to a man that he may not go
into the State of Florida and acquire and hold property; but if it is a matter of the
public domain one can be kept off it by proper restrictions. FrankJy. | do not think
you need worry about outsiders going to Alaska for the purpose of engaging in
tne reindeer business

Mr. GORDON | should .ike to invite attention to an analysis of the bill on
that point The bill in providing for the Eskimos does two things First, it buys
reindeer for Eskimos, and | do not ¢hink that it will ever be tested on
constitutional grounds, secondly, it places ce.tain restrictions on the sale of
those Eskimo-owned reindeer
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We have sufficient history of restrictions placed around the sale of Indian
properly, | believe, to stop any fears of this being tested on constitutional
grounds in that respect. Those are the only two things the bill does, (emphasis
added).
Hearing before the Committee on the Territories/House of Representatives, Seventy-fifth
Congress. Kirs: Session, on Bills Relating to the Territory of Alaska. June 15 and 22. 1237

From the foregoing exchanges, it is evident that, to the extent that the Congress
intended to preclude non-Natives from ever ~gain engaging in the reindeer business AIaska, the
means by which Congress intended to achieve such a result was through the contrci of the
public lands. Congress never intended *o impose a blanket prohibition on the ownership cf
reindeer by non-Natives i." Alaska As Mr. Rankin, who is "a better lawyer than some of us.”
noted, "one cannot say to a man that he may not go into the State of Florida and acquire and
hold property." Congress was fully aware of this limitation on Congressional action and never
intended to say to Mr. Williams or any other person that he may not go into the State of AJaska
and farm, on his own privately owned land, reindeer lawfully purchased outside of Alaska.

A closer examination of each of the excerpts from the legislative history quoted by the
IBIA reveals that, while the speakers sometimes described the purpose of the Reindeer Act as
to establish and maintain a reindeer industry that is permanently and exclusively Native, the
speakers also addressed the means that would be employed toward that purpose. In every
case that the legislative history addresses tho means to be employed in the Reindeer Act. the
means are described r>s: (1) the purchase by the Government of all nonnative-owned reindeer
and equipment; (2) the distribution of the reindeer and equipment among the Natives, and (3)

the allocation and management of the reindeer ranges to benefit and support the Native

reindeer industry Nowhere >nthe legislative history does any person ever say or suggest that
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an intended means of accomplishing the purpose of the Reindeer Act is to impose a total ban
i

on the purchase and ownership of reindeer, regardless of their source, by all except Natives in

Alaska.

The first statement of legislative history quoted by the IBIA is from the House Report:

At the present time only one solution [to the problems caused by conflicts

between Natives and non-Natives] seems practicable and that lies in the purpose

of the bill under consideration for the purchase by the Government of all

nonnative-owned reindeer and such reindeer range equipment as may be useful

and distribution of the same among the natives or the holding of such reindeer

and other property b, the Government in trust for the use of the natives. With

the permanent elimination m this manner of the nonnative owners, the problem

will be a comp, fively simple one. for then all the deer will be native deer and

the deer may be uistnbuted and the ranges allocated in an equitable manner

satisfactory to the natives [Emphasis added by the IBIA ]

23 IBIA 55. Note, the language underlined by the IBIA states. "With the permanent elimination
m this manner of the nonnative owners,. . ." Thus, while the House may have sought the
permanent elimination of ncn-Native owners of reindeer in Alaska, the House sought to achieve
that purpose only "in this manner,” that is. by purchasing all reindeer and equipment and
distributing the reindeer to the Natives or holding such reindeer in trust for the Natives. One
cannot read the phrase, "in this manner,” as referring to a complete ban on non-Native
ownership of reindeer, regardless of the source of the deer.

Similar to the House Report is the letter from the Secretary of the Interior recommending
that the bill be amended to provide that ait of the reindeer in Alaska at that time be purchased
by the Government, and not only those that are counted in co'rals or chutes. H R. Rep. No.
1188 at 5 In urging this, the Secretary articulated his view that the purpose of the bill was to
assure the reindeer iidustry "permanently to the natives of Alaska" The Secretary went even

i further and stated that the purpose would not be achieved unless "all possibility of white
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ownership be eliminated." However, the Secretary concluded by describing the means for
eliminating the "possibility of white ownership" as the purchase by the Government cf "all the
deer of a nonnative owner on a given rarge. and not only those that are run through a corral or
chute." The Secretary did ngj propose that all possibility cf non-Native ownership be eliminated
by imposing a total ban on the purchase or ownership by non-Natives of reindeer, regardless
of their source

The statements of Delegate Dimond. quoted on page 65 of the IBIA’s opinion are cf the
same nature Mr. Dimond stated that, "The purpose of the hill is to purchase all of the reindeer
of Alaska,... and that thereafter the reindeer in Alaska shall be reserved as to ownership arc
grazing for natives alone, so that ail others than natives will be excluded from the reindeer
business or industry." 81 Cong. Rec. 9471. Note, that Mr. Dimond speaks very specifically to
'the reindeer of Alaska” and the "the reindeer in Alaska." The means described by De'ega’.e
Dimond are. in fact, exactly those that are employed by the Reindeer Act (to purchase all the
reindeer then in Alaska, to prohibit any but Natives in Alaska from owning those reindeer and
their increase, and to reserve the grazing areas on the federal lands for the exclusive use of
Natives). In short, the legislative history does no! contravene, but rather supports the
interpretation of the Reindeer Act as ogl imposing a total ban on the ownership of reindeer by
non-Natives in Alaska.

It is true that Congress expressed the hope that by employing the means descnted in
the preceding paragraphs the reindeer industry in Alaska would be permanently assured to

Natives:

If we pass this hill, the result we hope will be. and 1think it will te. that as the
white Alaskan reindeer owner vanishes from Alaska the native owner and tre
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native Eskimo will be enabled to survive without the Federal Government having
to contribute to his existence.

Remarks of Rep. Green, 81 Cong Reg 9480. However, the expression of a hoped for. or even
intended consequences or results of legislation is not the same as a mandate to accomplish
those results or consequences by any conceivable means. For example, Congress may have
as its avowed purpose in passing certain legislation the eradication of poverty in America.
However, if the legislation provides for a food stamp and other similar program, it would be
wrong to interpret the legislation as. for example, also making it illegal for landlords to charge
or collect rent from people below the poverty line, even though it is undeniable that making it
illegal to charge or collect rent from poor people would be consistent with and may even further
the purpose of eradicating poverty in America.
The IBIA quotes Senator Thomas of Oklahoma, the sponsor of the bill in the Senate-
The pending bill has for its purpose the taking of title to reindeer in northern
Alaska and holding title in the Government for the benefit of the Eskimos.... It
provides further fcr the operation of the reindeer industry as a governmental
institution for the benefit of the Eskimos.
81 Cong. Rec. 4278. Here. Senator Thomas describes the employment of certain means as
being the purpose of the Reindeer Act The means that Senator Thomas describes is the taking
of title to the reindeer in Northern Alaska and holding title for the benefit of the Eskimos.
Senator Thomas dees net state that the purpose of the Reindeer Act is to prohibit non-NaUves

in Alaska from ever purchasing *eindeer outside of Alaska and importing them to Alaska

Therefore, this piece of legislative history like the others, supports the interpretation of the
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Reindeer Act as nsl imposing a total ban on non-Native ownership of reindeer, rather than the
cppos:tc interpretation urged by the IBIA.4

Finally, the IBIA refers to an excerpt of the Senate Report, which states, in par,, that the
"rehabilitation of the Eskimo started in 1892 can be safeguarded and continued only if complete
ownership of deer and control of the range is again established in the natives or in the
Government on behalf of the natives” Senate Report No 474, p 3, 75th Cong st Sess.
(1937) Here, the Senate Report refers to both the purpose (or a purpose) of the Reindeer Act
and the means employed. The purpose is stated to be the rehabilitation of the Esk;mc. The
means are stated to be the acquisition of all reindeer and the control of the range. Prohibition
on the importation by non-Natives of non-Alaska deer is not among the means mentioned

The IBIA’'s response to the Area Director's argument, that the legislative history supports
his interpretation cf the Reindeer Act. is wcefully inadequate. The Area Director notec that ever.
Delegate Dimond. when he spoke cf 'forever forbidding white men from going into the [reindeer]
business,” made it clear that there were certain specific means to be employed toward that
purpose, among which was control of the reindeer ranges:

[1]t is necessary to purchase these deer as are owned by the white men and

distribute them among the natives and forever forbid, through the control of the

range, white men from going into the business so that we will never have to go
back and do this job all over again.

It is notable fiat in Senator Thcmas’ mind, the bill cnly provided for the purchase
of reindeer in "northern Alaska “ If we were to adopt Senator Thomas’ statement of the purpose
of tne Reindeer Act. that act would have no application to the plaintiffs in this case, because
the-r remdeer arc not located in mnorthern AJaska" Of course, the Reindeer Act is not restricted
to the remdeer in northern Alaska, whrch illustrates the limitations and pitfalls involved «placing
Ctma reliance upon the statements of legislators to interpret and construe their legislation

o*>Ew\o brief of plaintiffs



81 Cong. Rec. 9472. Significantly. Mr. Dimond does do] include a total ban on the purchase of
non-Alaska reindeer by non-Natives in his description of the means for accomplishing the
permanent exclusion of whites from the reindeer industry,

The IBIA's response to the Area Director was to focus solely on Mr. Dimond's range
management comment, to the exclusion of the comment about purchasing the ncn-Native
owned reindeer. The IBIA then concluded (1) that the chief concern addressed by the range
management provisions of the Act was the need to prevent over-grazing; and (2) tnat. in any
event. Congress did not consider range management alone to solve the problem. 23 IBIA 60
However, the IBIA missed the Area Lirector’'s point The Area Director's argument was that the
legislative history reveals that Congress intended the Reindeer Act to employ certain means for
accomplishing the purposes stated in § 500 and to exclude other means. Among the means
that Congress included were the range management provisions and among the means that
Congress did nd include was a total ban on non-Native purchase or ownership of foreign
reindeer On the other hand, for the IBIA to observe that the range management provisions
served more than one purpose and that range management was not the only means employed
toward the purpose of establishing a Native reindeer industry, lakes nothing away from the Area

Director's argument

C. The Area Director’ interpretation, that the Reindeer Act
does not prohibit the importation of foreign deer by non-
Natives, is not in conflict with the Department of Interior’s
initial or any previous position.
The IBIA asserts that the Department of Interior initially interpreted the Act as authorizing

and requiring the Department to eliminate all non-Native ownership of reindeer. In support of

this conclusion, ihe IBIA cites, among other facts, the fact that the Secretary of the Interior
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proceeded as soon as possible to acquire all non-Native-owned reindeer. However, the IBIA
fails to point to a shred of evidence that the Department of the Interior, either initially or at any
time, interpreted the Reindeer Act as prohibiting non-Natives in Alaska from importing non-
Alaska reindeer. The fact that the Secretary of the Interior proceeded to use the Conc'essional
appropriations to purchase all reindeer in Alaska owned by Caucasians, cannot be construed
as evidence that the Secretary interpreted the Act as prohibiting the importation of non-Alaska
reindeer

Moreover, when first faced with the issue, the Department of the Interior, acting tnrough
the Juneau Area Director, interpreted the Reindeer Act as ofl! prohibiting the importation by non-
Natives cf non-Alaska reindeer. Accordingly, the case of udallv. Tollman, 380U S | 16, 85
S Ct 792, 13 L Ed.2d 616 (1965) argues against, rather than in favor of the IBIA’s decision:

When faced with a problem of statutory construction, this Court shows

great deference to the interpretation given the statute by the officers or agency

charged with its administration. . . . Particularly is this respect due when the

administrative practice at st3ke involves a contemporaneous construction of a

statute by the men charged with responsibility of setting its machinery in motion,

of making the parts work efficiently and smoothly while they are yet untried and

new.
In this case, surely the administrator of the Bureau of Indian Affairs for A'aska, who is charged
with the responsibility of "making the parts (of the Reindeer Act) work efficiently and smoothly."
and who is otherwise in charge cf the day-to-day administration of the Act, is entitled to be
shown greater ’'-ference with regard to the interpretation of the Reindeer Act than the IBIA.
which sits in Washington, D C Moreover, because the Area Director's interpretation of the
Reindeer Act arose at the time that the issue of the importation of non-AJaska reindeer by a ncn-
Native first arose, the Area Director’s interpretation is a "contemporaneous construction” that
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carries persuasive weigh!. watt v. AlaSka, 451 US. 259, 272-73, 101 s.ct. 1673, 68 L.Ed.2d

80 (1931).

Even if one could conclude that a prohibition on the
purchase of foreign deer by non-Natives in Alaska was a
possible interpretation of the Reindeer Act, that
interpretation should not be adopted because the IBIA made
no findings cf fact that the opposite interpretation would
thwart the purpose of the Reindeer Act.

As noted above, the stated purpose of the Reindeer Act, set forth in § 500, is "to

establish and acquire for the said natives of Alaska a self-sustaining economy by acquiring and

maintaining for and on behalf of said natives a reindeer industry or business." In order to ignore

th ' plainmeaning ofthe Reindeer Act, which the IBIA acknowledges does not prohibit non-

Native'-fromimportingforeign reindeer, the IBIA must make findings of fact that the "literal

application of a statute will produce a result demonstrably at odds with the intention of its

drafters™ or that the literal interpretation "thwarts the purpose of the overall statutory scheme

or leads to an absurd result."* However, the IBIA dees nothing more than state, in conclusory

fashion, that a literal interpretation of the Reindeer Act "conflicts with the intention of its drafters

and thwarts the purpose of ne overall statutory scheme." 23 IBIA 68.

The IBIA’s lack of factual findings on this point is parties ly egregious given the

statements made by the Regional Solicitor to the Juneau Area Director that "(tjhe stated

purposes of establishing and maintaining a self-sustaining economy and preserving the Native

character of the reindeer industry have not been seriously threatened thus far by the allowance

States v. Ron Pair EntcUnitcdrpriscs. Inc., supra, at 242.

Trailer Train Co v State Board of Equalization, 697 F.2d 860. 865 (sth cir
1983). cert (EN. 464 U'S e46. 104 S.Ct 149, 70 L Ed 2d 139(1983)
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of non-Native importation of non-Alaskan reindeer." Administrative Record p. 110. The
presence in the record of such a statement by the government agency charged with
administering the Reindeer Act. and the absence of any factual evidence to the contrary, create
an even greater burden on the IBIA to justify and support its finding that the importation to
Alaska of reindeer by non-Natives would "thwart the purpose of the overall statutory scheme."

According to information supplied by the Alaska Department of Natural Resources, which
was published in the Anchorage Daily News, federal land comprises fifty-nine percent (59%) and
Native land comprises twelve percent (12%) of all lands in Alaska. On the other hand, privately
owned land accounts for only one percent (1%) of the lands in Alaska. See. exhibit A. annexed
hereto. Under the Area Director's interpretation of the Reindeer Act, which was rejected by the
IBIA. reindeer herding, grazing and other activities by non-Natives would be prohibited on
seventy-one percent (71%) of the land mass in Alaska. Given this, it is nothing short cf
capricious for the IBIA to conclude that permitting non-Natives to engage in reindeer farming
with only imported reindeer on lands one-seventieth the size of the lands potentially available
to the Natives would thwart the Act’s purpose "to establish and acquire for the said natives of
Alaska a self-sustaining economy by acquiring and maintaining for and on behalf of said natives
a reindeer industry or business."

5. No basis exists for concluding that Congress reserved the entire
reindeer industry to the Natives.

a The Reindeer Act cannot be interpreted as creating a
reservation for Natives in Alaska.

Applying the analysis in Alaska Pacific Fisheries v. United Slates, 248 U.S 78. 39 S Ct

40. 63 L Ed. 138 (1918) and winters V. United Stales. 207 U S. 564, 28 S.Ct. 207. 52 L Ed. 340
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(1908) led the IBIA to state, "it appears that Congress should be deemed to have reserved the
entire reindeer industry to the Natives - in other words, to have precluded non-Natives from
engaging in the industry." 23 IBIA 65-66. However, neither Alaska Pacific NOr winters has any
application to this case.

Alaska Pacific and winters involved an interpretation of an agreement (in the case of
winters) and an act of Congress (in the case of Alaska Pacific) that created a reservation for
a certain tribe of native peoples In Alaska Pacific, the question addressed by the Supreme
Court was one of interpretation of specific words:

The question is one of construction--of determining what Congress intended by
the words 'the body of lands known as Annette Islands.’

2¥18 U.S. at 87. Similarly, in winters the question addressed by the Supreme Ccur. was
whether, in an agreement by the Crow and other tribes to cede back to the United States a large
tract of land while retaining a much smaller tract of land known as the Fcrt Belknap Reservation,
the agreement should be interpreted so as to reserve to the tribes sufficient water rights to
irrigate their retained lands. InAlaska Pacific the Court determined that Congress intended the
words "the body of lands known as Annette Islands" to mean not only the uplands but the
submerged lands and the waters surrounding the islands as well. In winters, the Court ruled
that an intention by the tribes to retain sufficient water rights for their retained lands could be
implied from the grant by the Crow and the other tnbes of the lands surrounding the retained
parcels and containing the watersheds for the retained parcels. 207 U.S. at 576.

In both Alaska Pacific and Winters, the Supreme Court started with the language of the
statute or the agreement, then determined what Interpretations or implications it was possible

to make or draw from the lanouace of the agreement and then turned to the legislative history,
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the events preceding the agreement or the statute, and the particular attending circumstances
to decide which of the possible interpretations or implications should be adopted. By contrast,
the IBIA skipped the first step of this analysis. Rather than examining the language of the
Reindeer Act and identifying the possible interpretations of the statutory language, the IBIA
ignored the Act's plain language and proceeded instead to a discussion of the purpose and
intent of Congress in adopting the Act9

For the reasons just described, the IBIA's citation to County of Yakima v. Confederated
Bands & Tribes of the Yakima Indian Nation, 502 U.S. 251, 112 S.Ct. 683, 116 L.Ed.2d 557
0992) is also inapposite. The principle that statutes are to be literally construed in favcr of the
Indians only comes into play "when we are faced with these two possible constructions" or "with
ambiguous provisions." 112 S Ct at 693. Here, two constructions of the Reindeer Act are not
possible, and none of its provisions are ambiguous, Liberal construction does not mean making
up provisions out of whole cloth and inserting them into the legislation. Legislating is the job of

Congress, no! the IBIA.I0

While it is possible to interpret the words, "the body of lands known as Annette
Islands,” to mean also the submerged lands and waters around and between the islands, and
while it is possible to infer that a grant of a part of one’s lands includes an implied reservation
of sufficient water rights to render the retained lands arable, it is not possible to interpret the
language of § SOG of the Reindeer Act. which states that it is crime for a non-Native to purchase
reindeer in Alaska from the United States or from Natives, to mean that it is also a crime for a
non-Native to purchase reindeer in Canada and bring them to Alaska. Understandably, the IBIA
did not even attempt such an interpretative feat.

Even if there were an ambguous provision in the Reindeer Act that could be
construed as a prohibition on the importation of reindeer by non-Natives. there is nothing in the
record to support the conclusion that such an interpretation of the Reindeer Act would benefit
the Natives in Alaska. The IBIA assumes, without any support in the record, that interpreting
the Reindeer Act to prohibit non-Natives from importing reindeer to Alaska would benefit the
Natives in Alaska

OPENING BRIEF OF PLAINTIFFS
P*S« 30



b. Even if Congress had intended to reserve the reindeer
industry in Alaska for non-Natives, Congress lacked the
power to do so.

There is another more important reason why Alaska Pacific and winters have no
application to this case. The IBIA argues that the Reindeer Act is an act that created a
"reservation" for the Natives, similar to the statute in Alaska Pacific which created the Metlakatla
Reservation and the agreement in winters which resulted in the creation of the Fort Belknap
Reservation  According to the IBIA, the "reservation" created by the Reindeer Act is the
"reindeer industry in Alaska." However, a distinction exists between the reservations in Alaska
Pacific and winters and the reindeer industry "reservation" that is fatal to the IBIA’s analysis.

In both Alaska Pacific and winters, the grantor of the reservation owned and controlled

the property rights granted in the reservation. For example, in Alaska Pacific, the Court noted:

There seems to be no doubt that an interpretation which would allow non-Natives
to re-enter the reindeer industry in Alaska would impair or defeat the purpose of
the Reindeer Act.

23 IBIA 66. However, the IBIA must base conclusions such as this, not on assumptions, but on
factual findings that are supported by the record. Here, there is no support in the record for a
finding that re-entry by non-Natives in the reindeer industry in Alaska would harm Natives. To
the contrary, the histoncal information suggests that the opposite is true.

According to Stern, ct al., Eskimos. Reindeerand Land, 102-103, the total number of
reindeer in 1937 was 594,000. In its report on the Act, the House of Representatives stated that
in 1937, approximately one-third of all of the reindeer in Alaska were owned by Natives. H R.
Rep 75-1188, 75th Cong., 1st Sess . at 2-3 (1937). Therefore, in 1937. the Natives owned
approximately 181,000 reindeer. As Stern, el. al., reports, the total number of reindeer in
Alaska, all of which were by operation of the Reindeer Act either Native-owned or owned in trust
for the Natives, fell within two years of the passage of the Reindeer Act to below 181.0C0O, and
in the forty-five years thereafter tho number never exceeded 50,000 In short, almost
immediately following passage of the Reindeer Act. the reindeer industry in Alaska became just
a ghost of its former self. The histcncal data simply does not support a finding that re-entry by
non-Natives in the reindeer industry would harm the Natives
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That Congress had [the] power to make the reservation inclusive of the adjacent

waters and submerged land as well as the upland needs little more than

statement. All were the property of the United States and within a district where

the entire dominion and sovereignty rested in the United States and over which

Corgress had complete legislative authority. National Bank v. County of

Yankton, 101 U. S. 129. 133, 25 L. Ed. 1046; Shively v. Bowlby. 152 U. S. 1,

47-48, 58, 14 Sup. Ct 548, 38 L. Ed. 331; United States v. Winans, 198 U. S

371, 383, 25 Sup Ct 652. 49 L. Ed. 1089.

248 U.S. 87-88. Similarly, in writers, the Court noted that the Crow and other tribes owned, at
the time they granted to the government the lands surrounding the rer'aimed Fort Belknap
Reservation lands, owned all of the water rights thatwere the subject of the dispute.

In the case at bar, however, neither Congress nor the natives in Alaska ever owned or
had title to the "reindeer industry in Alaska." The IBIA implicitly recognized this fact, on page
62 of its opinion, when it noted that "in a broad sense, appellant views Congress as having
purchased a 'reservation* for Alaska Natives, consisting of the reindeer industry in Alaska." In
other words, whatever property right- in the reindeer industry that Congress may have included
in the "reservation" created for Natives in Alaska, Congress had to purchase from someone.
Thus. Congress could include in such a reservation no more than the property rights in the
reindeer industry that Congress purchased. While there is no doubt that Congress purchased
all of the reindeer, as well as all of the reindeer -related corrals, chutes, and equipment, that
were extant in Alaska in the late 1930's, Congress did not purchase, and could not purchase,
the right to exclude Mr. Williams or other non-Natives in Alaska frcm engaging in the business
of farming reindeer.

Tellingly, the IBIA never asserts that Congress possesses the inherent power to exclude

some but not all from engaging in the reindeer business This is undoubtedly because the
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power to exclude persons from engaging in a lav/ful business activity is not a power granted to

Congress or to any State.

In Truax V. Raich 239 U S. 33, 36 S.Ct. 7,60 L.Ed.131 (1915), the Supreme Court struck
down an Arizona law which prohibited employers from employing non-Nativt' born citizens for

more than 20% of their work force.

"It requires no argument to show that the right to work for a living in the common
occupations of the community is of the very essence of the personal freedom
and opportunity that it was the purpose of the (Fouiteenth) Amendment to
secure . If this could be refused solely upon the grounds of race or nationality,
the prohibition c. the denial to any person of the equal protection of the laws
would be a barren form of words.

Id. at 41.

In New Slate Ice Co. v. Liebmann, 285 U.S. 262, 52 S.Ct. 371. 76 L.Ed. 747 (1932), the
Supreme Court reviewed a statute which prohibited the manufacture and sale of ice where
existing ice manufacturers were "sufficient to meet the public needs™for ice. 1d. at 272 While
recognizing that all businesses are subject to regulation (id. at 273) and that industries affecting
the public interest are subject to even more regulation (id at 274-77). the Supreme Court held
that an outright ban of new competitors in a business endeavor violates due process:

Plainly, a regulation which has the effect of denying or unreasonably curtailing

the common right to engage in a lawful private business, such as that under
review, cannct be upheld consistently with the Fourteenth Amendment.

Id. at 278

Similar to the case at hand, the Court in New Stale Ice recognized the purpose cf the

ban cn competitors in the ice industry.

Slated succinctly, a pnvate corporation here seeks to prevent a competitor frcm
entering the business of making and selling ice. It claims to be endowed with
state authority to achieve this exclusion. There is no question row before us of
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any regulation by the state to protect the consuming public either with respect to

conditions of manufacture and distribution or to insun purity of product or to

prevent extortion. The control here asserted does not protect against monopoly,

but tends to foster it. The aim is not to encourage business, but to preclude

persons from engaging in it.

Id. at 278-7S. The court concluded: "The opportunity to apply one's labor and skill in an
ordinary occupation with proper regard for all reasonable regulations is no less entitled to
protection [than freedom of the press]" 1d. at 279.

While the Truax and New Slate Ice decisions may be viewed as old, the principles within
them are not without more recent support. The Supreme Court in Hampton V. Mow Sun Wong.
426 US. 88. 96 SCt 1895. 48 L Ed 2d 455 (1976), struck down a federal ban on the
employment of non-citizens in federal competitive civil service. 1d. ot 102 (citing Truax with
approval). Of particular significance to this case was the rejection of the argument in Hampton
that the "federal power over aliens is ... plenary" 1d at 101. While the federal power over aliens
is plenary, the federal prohibition cf aliens in federal civil service was still subject to review under
the Due Process Clause

In United States v. Tropiano. 418 F.2d 1069 (2nd Cir. 1569). cert, denied 397 S.S. 1021,
90 S.Ct. 1255, 25 L.Ed 2d 530 (1970), garbage collectors were charged with extortion in
violation of the Hobbs Act when they tried to remove competition in the business. The
defendants argued that no extortion occurred because the victims did not relinquish any
property, but merely the 'right to do business “ 1d at 1075. The Court rejected the argument.
holding that property "includes in a broad sense, any valuable right considered as a source or

element of wealth" id. "The nght to pursue a lawful business including the solicitation of

customers necessary to the conduct of such business has long been recognised as a property
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right within the protection of the Fnth and Fourteenth Amendments of the Constitution." 1d. at
1076 (citing Louis K. Liggett Co. v. Baldridge, 278 U.S. 105, 49 S Ct. 57, 73 L.Ed.204 (1923)}
overruled in North Dakota State Board of Pharmacy v. Snyder's Drug Stores, Inc., AU U.S 155.
945 S Ct. 407, 38 L.Ed.2d 379 (1973). In a more recent case, the Ninth Circuit referred to the
ability to pursue one's livelihood as a liberty, as opposed to property, interest protected by the
Fifth and Fourteenth Amendments "(IJnterference with an individual's pursuit of his chosen
livelihood may amount to a deprivation of a constitutionally protected liberty interest in
employm int." Pelletier v. Federal Home Loan Bar.k of San Francisco, 968 F.2d 655 (9:h Cir.
1992).

In summary. Congress dees not possess the inherent power to exclude persons, even
persons who are not United States citizens from engaging, in a lawful mannef. in an otherwise
lawful business. As Congress does not possess such a power, and did not purchase such a
right pursuant to the provisions of the Reindeer Act, it follows that Congress could net. as the
IBIA held, "be deemed to have reserved the entire remdeer industry to the Nati es.” 23 IBIA 65.

6 The IBIA’ Interpretation of the Reindeer Industry Act Violates the
Equal Protection Component of the Due Process Clause of the Fifth
Amendment

Statutes should be interpreted f at all possible so as to avoid a finding that the statute
is unconstitutional, Hammond v Hoffocck, 627 P.2d 1052 (Alaska 1981). While the Fifth
Amendment does not explicitly state that it protects citizens from violation of equal protection
of the laws by the federal government, the due process clause has teen interpreted to include
ar, equal protection component See generally. Fultilcve V. Klutznick, 448 U.S. 448.1C0 S.Ct.
2758. 65 L Ed 2d 902 (1980) In evaluating equal prelection claims, the Supreme Ccun nas
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steadfastly required courts lo use strict scrutiny when Ihe government's treatment of people is
based on race, as it is in this case

Absent searching judicial inquiry into the justification for such race-based measures.
the'e is simply no way of determining what classifications are 'benign*or "remediar and what
classifications are in fact mct.vated by illegitimate notions of racial inferiority or simple racial
politics Indeed, the purpose of strict scrutiny is to "smoke out" illegitimate uses cf race by
assuring that the legislative tcdy is pursuing a goal impcrtart enough to warrant use cf a highly
suspect tool The test also ensures that the means chosen *fif this compelling goal so closely
that there is little or no possip'lity that the motive for the classification was illegitimate racial
prejudice or stereotype Clty cfRtcfimondv J A Crvscn C0. 488 u s 459.  109SCt 7C6.
102 L Ed 2d 854 (1989) (plurality opinion of O'Conner, J). In the present case, this Court is
obliged to review with the strictest scrutiny, not merely a preference, but the guarantee of an
absolute monopoly to members cf a particular racial group

The Court in croscn also emphasized that it makes no difference which race is being
affected "(TJ he standard cf rev ew under the Equal Protection Clause is net dependent on the
race of those burdened or benefited ty a particular classification" Id (otmg viygantv Jackson
Beard Of Education, 476 US 257. 279-80. 285-86. 106 S Ct. 1842. 90 L Ed 2d 260 (1986)
(O'Connor. J,, concurring) The Court confirmed that" *(I) he guarantee of equal protection
cannot mean one thing when applied to one individual and something else when applied to a
person cf another color.*" Croson, 1021 Ed 2d at 882 (quoting Regents of tho Unw rsity of

California v Bakke. 438 U S 265. 289-50.98 S Ct 2733. 57 | Ed 2d 750 (1978)).
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The Supreme Court in CI0SON also mado clear that the only justificatcn for
classifications based on race is to remedy the present effects of past discrimination through the
go .ofnrncnt s granting cf a preference to a particular race, and reviewablc findings rrust be
made to support such a determination CI0SON. 1021 Fd 2d at 98+ (opinion of O'CC-r :r. 1)
Hc*e however, the government has made no findings that the granting of a moncpc: «the

, fe business to AJasKan natives is necessary to combat the effects cf past discr.r nation

The government may argue that CI0SON dees not apply here  CIOSCN involved s review
of tne power cf a municipal.!/ to redress racial discnmmati >n rather than the plenary power cf
the 'ederal government reviewed in Fulhlcve v. Klul:nich. supra, 448 U S 448 (1SE!j The
Sup*eme Court m FUINIOVC found that a waiver from the otherwise str.ct racial preference was

jessential for the program to te narrowly tailored and otherwise ' pass muster." FUClCVG, 448
U S at 407 Here, however, the racial monopoly as interpreted by the IBIA is absolute, with no
flexib-iity or provision for waivers

The requirement that plaintiffs get out cf the remdeer business ts tantamount to the racial
preference m V/ygant. where Ihe Court held that laying off more senior white teachers to
preserve racial ba'anccs in the work force was too drastic a remedy, regardless of whether a
race-based remedy was truly warranted .n the case Even if there could be some legitimate
basis fcr giving an economic bereft to native Alaskans as a racal group, the complete exclusion
or expulsion of nor.natrvcs from the business is simply too drastic to compcri with the

Const tulion
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The IBIA purports to base this federally imposed racial monopoly on grour.cs entirely
different from the limited remedy for past wrongs approved in croson and all the prior affirmative
action cases the power of Congress to regulate commerce with the Indians

First, the Supreme Court has clearly held that Congressional power ;c regulate
comn erce with the Indians is not immune from scrutiny under the equal protector, gjarantee
in the Fifth Amendment n Delaware Tnbat Business Committee . weeks. 430 us 73 57
Sct 911 51 L.Ed 2d 173 (1977), Kansas Delawares were excluded from a federa' payment
to the Cherokee and Absentee Delawares Tho Kansas Delawares sued cn equal prctection
grounds Tre Court reaffirmed that even in Indian affairs the federal government is subject to
the equal protection requirements of the Fifth Amendment

Appellant Secretary ol the Interior, on the other hand, submits that the plenary

power of Congress in matters of Indian affairs 'does not mean that ail federal

legislation concerning Indians is ... immune from judicial sc/utmy or that c'arrs

such as those presented by [appellants!, are not justiciable" We agree wth

the Secretary of the Intenor
Id at 83-84 (citation to bnef omitted) Since the equal protection requirement applies even when
legislation favoring "Indians” is involved, the ultimate question is whether equal protection is
violated in the case at hand 1n MOAONY MBNCAN, 417 U's 535,94 s.Ct. 2474.41 L Ed 2d 290
(1974). cited in VVOOkS 430 US at 84. the Court reviewed the Indan Reorganuabcn Act of
1934. 25 U SC & 461. which gave preferences to qualified Indians in employment tn the
Bureau of Indian Affairs Non-Indians challenged the preference on equal protection grounds
and sought review under stnct scrutiny as a race ba«xed employment practice T u Court noted

The purpose cf these (historical] preferences, as variously expressed m tne

legislative history, has been to gnrc Indians a greater participation m their own
self-government, to further the Government s trust obligation toward tho Ineun
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tribes, and to reduce the negative impact of having non-Indians administer
matters that affect Indian tribal life.

Id at 541-42 (footnotes omitted) These purposes are not preser.' in the case cf Alaska natives
and the reindeer monopoly The plaintiffs, if allowed to carry on th »ir business, wcu'd have r.o
impact on the tribal life of Alaska natives cr on matters involving Alaskan rat-.es "self-
government "

The Court in Mencari explained that the employment preference was unique

Resolution of the instant issue turns cn the unique legal status cf Indian trt*s

under federal law and upcn the plenary power of Congress, based on a his::-/

of treaties and the assumption of a "guardian-warcf status, to legislate cn teha f

of federally recognized Indian tribes

mid at 552. Alaskan natives are not the same as federally recognized Indian tntes

Moreover, the Court fcund the employment preference in mancan easy :0 upheld
because it was "net even a 'racial preference.* The preference is similar in kre tc the
constitutional requirement that a Un.ted States Senator, when elected, be 'an Inhabitant cf that
State for which he shall be chosen ** Id at 554 (quoting U.S Constitution. Art. I. 8§ 3 cf 3)
(footnote omitted) Smce the preference applies to federally recognized tnbes. “(ijn tfus sense,
the preference ts political rather than raoal in nature * 1d at 554 n 24 It was cn this tas s that
the Court distinguished the situation in Mmancon from the racial preference in Regents of the
Uu.cr&iy of Colfornio v flokke. 438 U S 265, 304 n42. 98 S Ct 2733,57] Ed 2d 750 (*576)
Like Bokk*. the present case is distmguishab'e from mancah, and an opposite result shcu-J

obtam

One lower court was faced with an equal protection challenge to legislation creating an

economic preference fcr Indians m Lrvingston V Eismg. 455 F Supp €25 (D NM 1575)
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affirmed 601 F.2d [110 (10lh Cir. 1979), cert, denied 441 U.S. 870. 100 S Ct. 147, 62 LEd 2d
95 (1979). Only Indians were allowed to sell handmade crafts at a museum.  Non-Indians
challenged the policy on equal protection grounds. The court upheld the policy on the ground
*hat the distinction was cultural, rather than racial 1d at830 However, the reindeer monopoly
in the present case is purely racial, not cultural cr political. It does net apply to persons having
some recognized sovereign status such as federally recognized Indian tribes. It cena.riy has
nothing to do with self-government

The 1B1A cited United States v Clark. 912 F.2d 1087 (Sth Cir 1990) cert ce”ed 455
US 1037,111 SCt 705.112 L.ZJ.2d 695 (1991), involving a prohibition of the taking cf marine
animals under the Marine Mammal Protection Act. with an exclusion for takings by native
Alaskans fcr subsistence purposes However, there was no equal protection challenge raised
in Clark. The purpose of the statute at issue there was to protect certain species from
extinction Only because the taking of certain marine mammals was necessary fcr survival of
their culture were Alaskan natives excluded from the coverage of the act That is not true in the
present case. There is no evidence that the Reindeer Industry Act was designed to prelect
reindeer from extinction. The purpose as recognized by the IBIA is to give one race of people
a monopoly in an area of commerce Moreover, the IBIA'S interpretation is not necessary to
restore some historical or cultural tradition Native Alaskans never had any monopoly over the
propagation of Canadian reindeer-the only remdeer plaintiffs have owned

In summary, the IBIA's intcrprctaticn of the Reindeer Industry Act gives an absolute
monopoly in a business endeavor to one raoa! group It would te the same as if Congress

declared that only native Alaskans could be lawyers or only whites cculd be teachers cr only
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blacks could bo doctors. Such racial distinctions are abhorrent to the Constitution, reminiscent
of the exclusion of people of Chinese descent from San Francisco's private laundry industry in
Yick Wo v. Hopkins, 118 U'S 356. 6 3 Ct 1064, 30 LEd. 220 (1886), limited U.S. V. Verdugo-
Urquidoz, 494 U s. 259. 110 S Ct 1056. 108 L 3d 2d 222 (1990). The Congressional authority
to regulate in Indian affairs as in a cuardian-ward relationship has no applicability in the present
dscrimination against plaintiff as a non-native Alaskan
7. The IBIA Interpretation of the Reindeer Act Deprives the Plaintiffs
of Their Rights under the Privileges and Immunities Clause of
Article IV,

The Privileges and Immunities Clause provides. 'The Citizens of each State shall be
entitled to all Privileges and Immunities cf Citizens in the several States " US. Constitution, Art
IV 82 While this provision has always been applied against states discriminating against
ctizens of other states, there is nothing in the language of this provision to indicate that it does
net restrict tl e federal government The reason it has never been applied to the federal
government is that it is extremely rare fcr the federal government to dictate that people of one
state cannot engage in a business which they arc free to engage in as citizens of any other
state. While itis rare, itis exactly what the IBIA determined that Congress intended to do wilh
the Reindeer Industry Act-prohibit nonnatives from engaging in the reindeer business in Alaska
even though they could raxse remdeer in any other state.

The purpose of the Privileges and Immunities clause rs to ensure that ‘the people of
each state shall... enjoy therein anthe privileges of trade and commerce, subject to the same

duties, impositions and rostncVons as the inhabitants thereof* SiaugklerHousc Coses. 82U s
(15Wall) 36.21 L Ed 394 (1872) White the scope cf the Prrviiegts and Immunit'os Clause has
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changed since (he Slaughter-House Cases in (he 1870's, occupations are still clearly privileges
of trade and commerce. Supreme Court of New Hampshire v. Piper, 470 u.s. 274. 105 SCt
1272, 84 L.Ed 2d 204 (1985). The right to hold personal and real property is also such a
privilege  Wardv. Maryland, 75 u'S. (12 Wall.) 418. 20 L Ed. 449 (1870). The Privileges and
Immunities Clause al:? p-..ct;s the plying of one's trade DOC v Belton, 410US 179 3SCt
739, 35 L.Ed 2d 201 (1973).

The modern articulation of the test can te seen in Supreme Court of Virginia v
Friedman. 487 U'S 59.108 S Ct 2250, 101 L Ed 2d £5(1988). First, tho activity must ce one
cf the privileges of citizenship. Id at 65 Second, the regulation is invalid only if it is net closely
related to the advancement cf a substantial governmental interest Id

As the cases above demonstrate, owning personal property such as reindeer and
engaging ir. the reindeer business is a privilege of etizensh-p. Thus. Ihe first element of the two
part test is satisfied In addition, the Reindeer Industry Act as interpreted by the IBIA dees not
closely advance a substantial federal interest. Instead, it advances an illegitimate interest-to
grant monopolies in commerce on the basis of race. This interest is unrelated to preservation
of the historical or subsistence needs of Alaska natives By definition, native Alaskans did net
have a monopoly over ron-native reindeer. Itis only such non-native reindeer that are involved
in plaintiffs* business No legitimate interest exists fcr depriving Plaintiffs of the nght to continue
that business

8 The IBIA's Interpretation of the Reindeer Industry Act Violates
Plaintiffs” Fundamental Rights to Travel aid Resettlement

The IBIA's decision that the Remdeer Act absolutely prohibits the plaintiffs from engaging

in the remdeer business in Alaska violates the plaintiffs' due process rights to travel and
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resettlement The Reindeer Act only applies to the reindeer industry in Alaska. Under the IBIA's
decision, plaintiffs can engage in their business in any state in the country, except Alaska. This
decision requires plaintiffs to either abandon their business or move and reestablish their
livelihood in another state.

The leading case on the right to travel and resettle in the state of one's own choosing
lis Shapiro v. Thompson, s us 616, 89 S.Ct 1322, 22 L Ed. 600 (1969). Tne Court
|invalidated a state lav; which imposed a one year waiting period before newcomers tc the state

would be eligible for welfare benefits The purpose of the statute was to save the state money
by avoiding the influx of poor people into the state. The waiting period certainly achieved that
jpurpose  "But the purpose cf inhibiting migration by needy persons into the State is

constitutionally impermissible” |d at 629

The Court held that the statute impacted the right "to migrate, resettle, find a new job.
and start a new life” m the state cf one's choice. |d at 629. Such an impact required that the
law be justified by a compelling governmental interest. |d at 639.

The ruling in SNAPIF0 was explained in Memorial Hospital vi Maricopa County, 415 u.s,
250, 94 S Ct. 1076, 39 L Ed 2d 306 (1974) The Court held that, to affect the fundamental right
of travel and resettlement, the law must deter migration and impose a penalty on migration. |d
at 257 Moreover, the Cour» recognized the fight is mere than a nght to movement, but a right
to locate and establish life <nthe state of one's choice. |d at 255.

Shapiro ana Dunn . Blums em, 405 u's. 330. 92 S.Ct 995. 31 L.Ed 2d 274

(1972)] stand for the preposition that a classification which "operates to penalize

those persons... who have exercised their constitutional right of interstate
migration." must be justified by a compelling state interest
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Id. at 258 (er phasis by Court in Memorial Huspi(al) (quoting Oregon v. Milchell, 4cou's 112
238, 91 S.Ct. 260, 27 L.Ed 2d 272 (1970) (separate opinion of Brennan, White, and Marshall,
JJ), rehearing denied 401 U.S. 903, 91 SCt 862, 27 L.Ed.2d 802 (1971); recognized as
superseded bv constitutional amendment 492 F.2d 587 (D C Cir. 1974). The denial cf welfare
in Shapiro, the denial of medical care in Memorial Hospilal, and the denial of the richt to vote
in DUNN wcre all penalties on migration.

The denial of the right to practice one's commercial livelihood of raising reindeer is a
similar penalty on all who wish to settle in Alaska. This is not a ban on a business tecause it
is dangerous or has public health concerns. If raising reindeer was a nuisance, it wcu'd be
banned in all 5G states and no one would be allowed to engage init This is a case where the
federal government has prohibited the reindeer business only in Alaska and only fcr people of
a certain race Plaintiffs are forced to uproot their lives and relocate to another state if they are
to continue their livelihood This is the antithesis of the right to freedom of resettlement
confirmed in the cases cited above

To force people to move out of state to practice the/ profession is a drastic step and can
be justified under the Due Process Clause only by a compelling governmental interest. The
United States can show no interest which is so compelling that it requires people to leave the
state If the IBIA's decision is upheld. Congress or the state could ban non-native Alaskans from
engaging in any other profession Such a result violates the right to earn a living in the

occupation of ones choice in the state of one's choice.

IV. . THE PLAINTIFES ARE ENTITLED TO A DECLARATION THAT THEY ARE NOT
PRECLUDED FROM FARMING REINDEER IN ALASKA WITH REINDEER
IMPORTED FROM OUTSIDE OF ALASKA.
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As demonstrated above, the IBIA erred as a matter of law in holding that the Reindeer
Act prohibits the plaintiffs from engaging in commercial activities with reindeer imported from
outside of Alaska. Since under the standard of review applicable to questions of law, this court
must substitute its judgment for that of the IBIA, the plaintiffs are entitled to summary judgment
declaring their right to engage in the reindeer industry with imported reindeer.

V. THE REINDEER ACT IS INVALID FOR THE REASON THAT IT VIOLATES THE
UNITED STATES CONSTITUTION

A discussion of the application of the IBIA's interpretation of the Reindeer Act to the
Right to Property Clause of the Fifth Amendment, the Equal Protection Component of the Due
Process Clause of the Fifth Amendment, the Privileges and Immunities Clause of Article IV, §
2. and to the Fundamental Right to Travel and Resettlement ore set out in§§ Ill. B. 4.5. 6. and
7. above That discussion is incorporated here. As that discussion demonstrates, the
provisions of the Reindeer Act (even ignoring the IBIA’s interpretation of that Act), violates the
afore-mentioned provisions of the United Slates Constitution. To prohibit persons from
purchasing reindeer in Alaska from Natives or the Government solely on the bases of their race
or place of residence is just as much a violation of a person'’s liberty, property, equal prelection,
travel, and equal privileges and immunities rights as to prohibit persons, cn the basis of their
race or place of residence, from engaging in the reindeer industry in Alaska with imported deer.
Similarly, to grant to Natives but not to non-Natives reindeer grazing permits on public lands is
a violation of these same provisions of the U.S. constitution.

A fundamental obligation of the Courts is to safeguard the legislative infringements of

the constitutional rights of all persons. Here, the infringement resuiting fiom the Remdeer Act
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j on the constitutional rights of the plaintiffs and others was amply demonstrated above.

Accordingly, this Court should declare the Reindeer Act to be invalid.

V1. THE IBIA ERRED IN RULING THAT THE REINDEER ACT WAS NOT REPEALED, AT
LEAST IN PART, BV THE ALASKA STATEHOOD ACT AND THE ALASKA OMNIBUS
ACT

Congress enacted the Reindeer Act while Alaska was still a territory -- over 20 years
before Alaska became a state The Reindeer Act of 1927 was incorporated into the Territorial

|
Laws cf Alaska See, Compiled Laws of Alaska (1949), 88 33-3-31 - 33-3-45.

| ]

At the time of statehood for Alaska, Congress enacted the Alaska Omnibus Act. Pub.
L Nc 86-70, §373. Stat 141 (1959) (the "Omnibus Act"), which provides, in part, as follows:

Any Territorial law, as that term is defined in section 8(d)[of the Statehood

Act), the application of which to the State of Alaska is continued solely by reason

of such section 8(d), shall cease to apply to the State of Alaska on June 30.

1961, or on the effective date of any law enacted by the Legislature of the State

of Alaska which modifies or changes such Territorial law, wmchever occurs first.
Section 8(d) of the Alaska Statehood Act of 1958, Pub L. No. 35-508, 72 Stat. 339 (the
"Statehood Act") defines a Territcnal law as any law "the validity of which was dependent solely
upon the authority of the Congress to provide for the government of Alaska."

There is no question but that the Reindeer Act is a lav; that falls within the definition of
§8(d) of the Statehood Act. There could be no clearer statement that the power of Congress
to enact the Reindeer Act sprang solely from Congress' power to govern the Territory of Alaska
than the statement of Representative John E. Rankin to the Chairman of tho Committee on the

Terr.tories:

THE CHAIRMAN If we were to pass this hill and they should buy up the
interests of the nonnatives in reindeer and turn them over to the natives, dees
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not the bill have a clause that would prevent the non-resident or nonnative from
again embarking in the reindeer business?

MR. DIMOND. Yes.

THE CHAIRMAN. If it does, would that be operative? Mr. Rankin is a
better lawyer than some of us.

MR. RANKP  The Territory of Alaska from a constitutional standpoint is

in the same posit i is the District of Columbia. The question of States' rights

dees not intervei ... We have all the power in the Territory that the State

government and the Federal Government combined have in a State.
Id. at 26

From the foregoing, it is evident that at least that portion of the Reindeer Act that
"prevent(s) the non-resident or nonnative from again embarking in the reindeer business"
depends entirety for its validity upon Congress governmental authority over the people residing
in that Territory In holding that the validity of this provision is "grounded first and foremost in
the plenary power of Congress to legislate for the benefit of Alaska Natives," the IBIA was
clearly wrong. While Congress may have the power to distribute money and property to, and
confer other benefits upon, the Natives in Alaska, that power does not extend to regulating,
much less banning, the otherwise lav/ful activities cf non-Natives on their privately owned land.

If any government had such power (and, as argued above, none does), that power could
only arise from a government’s power to govern and legislate for its own citizens. That power
Congress ceded to the State of Alaska at the time cf statehood, and those laws, such as the
provisions of the Reindeer Act that purport to ban non-Natives in Alaska from engaging in the

Reindeer industry, which Congress adopted pursuant to its territorial governing powers, were

specifically repealed by Congress with the passage of the Statehood Act and the Omnibus Act.
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The conclusion that the Reindeer Act, or certain of its provisions, were repealed by the
Statehood Act and the Omnibus Act is especially compelling if this court were to conclude
(wrongly, as demonstrated above) that the Reindeer Act should be interpreted as preventing Mr.
Williams from "embarking in the reindeer business" with reindeer imported from outside of
Alaska. Given Representative Rankin's belief that Congress could prevent non-Natives in
Alaska from "embarking in the reinceer business" oniy because of its territorial governing
powers, the case becomes even stronger if the provision is expanded to ban non-Native citizens
of the State of Alaska from bringing to Alaska an animal that the citizen could lawfully own in any
other state of the union.

Beyond the specific provisions banning the otherwise lav/ful activity of non-Native
citizens of Alaska, history demonstrates that the entire Reindeer Act was an economic endeavor
to aid certain people in the Territory of Alaska. see, Ornulv Vorren, Ssaami, Reindeer, and Gold
in Alaska (1994), The Reindeer Act was intended to develop a reindeer industry fcr certain
Native Alaskans. Sheldon Jackson, the missionary and government agent who largely inspired
the effort to create a reindeer business for western Alasxa Natives in the late 1800's and early
1900s, evidently viewed a remdeer industry as away for indigenous Alaskans to fit into the 20th
Century and to overcome loss of wiid game in their local areas due to overharvests. Vorren, id.

Ir, short, the Reindeer Act was an economic measjre rather than an effort to reverse
prior racial discrimination. Whether based in part on Congress's authority to deal with Native
Americans or on Congress's authority to deal with interstate commerce and with its territories,
the 1937 Act's provisions for a Native reindeer industry was a law. "the validity of which was

dependent solely upon the authority of Congress to provide for the government of Alaska "
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Alaska was admitted to the United States on an equal footing with all other states Pub.
L. 503; 72 Stat. 339. To be the only state in the un on where certain people are depnvsd of the
right to engage in the business of reindeer herding because of their race or ethnic origin
discredits Congress's assertion of equal footing. The automatic repeal of outdated and racially-
biased laws in the Omnibus Ac! fortified Congress's intent to make Alaska a state with the same
opportunities other states had to allow all races to pursue their chosen occupations
VIIl. ~ CONCLUSION

For the reasons stated above, the IBIA erred in ruling that the Reindeer Act prch.ctts the
importation of reindeer reindeer to Alaska by non-Natives. Even apart from the IBIA’s error, the
Reindeer Act, or portions cf it. violate the United States Constitution. Finally, the Reindeer Act.
or at least the provisions in it that prohibit non-Natives from owning reindeer in Alaska, were
repealed by the Alaska Statehood Act and the Omnibus Act.

WHEREFORE, judgment should be entered in favor of the plaintiffs in accordance with

the foregoing conclusions.

RESPECTFULLY SUBMITTED this 8th day of November, 1594.

OPENING BRIEF OF PLAINTIFFS
Pjje*3
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SENATE RESOLUTION NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY rHK SENATE RESOURCES COMMITTEE

Introduced:
Referred:

A RESOLUTION
Endorsing passage of S. 506 and H.R. 1580, measures making responsible changes

in the Mining Law of 1872

BE IT RESOLVED BY THE SENATE:

WHEREAS more Ihan 60 percent of land in the state is federal land; and

WHEREAS much of this federal land is currently open to mineral entry; and

WHEREAS much of the federal land in the state, including, for example, the location
of the Greens Creek Mine on federal land within the Tongass National Forest, is of high
mineral potential; and

WHERE.VS orderly and responsible exploration and development of mineral resources
on federal land within the stale can do much to diversify and strengthen the state’s economy;,
and

WHEREAS a significant amount of exploration and development of federal mineral
land will take place in rural parts of the state, providing much needed jobs and infrastructure;
and

WHEREAS, as the mining industry evolves, changes in the industry’s legal

underpinnings should be made, reflecting that applicable law remains cognizant of the
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industry s technological improvements;

BE IT RESOLVED that the Alaska State Senate urges the governor, the Alaska
Congressional delegation, and the Western Governors” Association to support S. 506 and
H.R. 1580, measures proposing responsible changes in the Mining Law of 1872

COPIES of this resolution shall be sent to the members of the Western Governors’

.sociation and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S.
Senators, and the Honorable Don Young, U.S. Representative, members of the Alaska
delegation in Congress.
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A laska S tate Legislature

State Capitol
Official Business Juneau AK™ 99801

MEMO
TO: Legal Services
viafax: 2pages X2029
FROM: Annette Kreitzer Aide to
Senate Resources Committ
DATE: February 8, 1996
RE: Senate Resolve (one of two)

Please prepare a Senate Resolve using the attached information from the Alaska Minerals
Commission. The Resolve is sponsored by the Senate Resources Committee.
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SECTION 101. SHORT TITLE.

SEC.

This Act may be cited as "The Mining Law Reform Act of 1995".

102. FINDINGS AND PURPOSE.

(a) Findings.—Congress finds and declares that—

(1) a secure and reliable supply of locatable minerals is essential
to the industrial base of the United States, national security, and
balance of trade;

(2) many of the deposits of locatable minerals that may be
commercially developed are on Federal lands as that term is defined in
this Act, and are difficult and expensive to discover, mine, extract and

process;

(3) the national need for locatable minerals will continue to expand,
and without a strong raining industry the demand for the minerals will

exceed domestic sources of supply;

(4) mining of locatable minerals is an extremely high-risk, capital-
intensive endeavor, which, to attract necessary investment, requires
certainty and predictability in access to Federal lands in establishment
of mining titles, and in the rights of owners of mining claims or sites

to develop minerals;

(5) it is in the national interest to foster and encourage private
enterprise in the development of a domestic minerals industry to maintain
and create high-paying jobs and the various Federal, State and local
taxes paid by the mining industry in the United States;

(6) the diversity in terrain, climate, biological, chemical, and
other physical conditions, and variation among the locatable minerals
mined and the methods of mining and processing, require that reclamation
standards be tailored to local and regional conditions;

(7) there are extensive Federal and State environmental standards
that apply to mining operations on Federal lands, including State
programs for the protection of ground water quality;

(8) every State containing Federal lands has enacted laws and
regulations governing the reclamation of mined lands and, subject to the
Supremacy Clause of the United States Constitution, these laws and
regulations, including financial assurance requirements, apply to mineral

activities on Federal lands;

(9) changes in the general mining laws of the United States to
provide more direct economic return to the United States and greater
protection of public resources are desirable, so long as the changes do
not act as a disincentive to development of n.inerals, adversely affect
employment in the mining industry or in industries that provide goods and
services required for mining activities, interfere with a secure and
reliable domestic supply of minerals, or adversely affect the balance of
trade of the United States; an-
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SEC.

(10) mining claims, mill sites and tunnel sites located under the
general mining laws are property interests, and any law or regulation
that impairs existing property rights may expose the Federal Government
to takings claims under the fifth amendment to the United States

Constitution.
(b) Purpose.- It is the purpose of this Act to-

(1) promote exploration for and the development of a secure and
reliable domestic source of locatable minerals;

(2) provide for increased Federal revenue from the location and
production of locatable minerals from Federal lands through fees, patent

payments and royalties;

(3) ensure that mineral activities on Federal lands are conducted in
compliance with all applicable Federal and State environmental
regulations and standards, including standards governing mined land
reclamation;

(4) ensure that all Federal lands affected by mineral activities
under the general mining laws are reclaimed as required by applicable

laws;

(5) establish a program to reclaim abandoned locatable mine sites on
Federal lands; and

(6) recognize that unpatented mining claims, mill sites and tunnel
sites are property rights in the fullest sense and avoid, to the greatest
extent possible, claims of takings of existing property rights under the
general mining laws that could require compensation under the fifth
amendment to the United States Constitution.

103. DEFINITIONS.
When used in this Act-

(1) "Assessment year" means the annual period commencing at 12
o"clock noon on the first day of September and ending at 12 o"clock noon

on the first day of September of the following year.

(2) "Federal 1lands" means, except as provided otherwise 1in title 111,
lands and interests in lands owned by the United States that are open to
mineral Jlocation, or that were open to mineral Ilocation when a mining
claim or site was located and which have not been patented under the

general mining laws.

(3) "General mining laws"™ means those Acts which generally comprise
chapters 2, 11, 12, 12A, 15, and 16, and sections 161 and 162, of title
30 of the United States Code, all Acts heretofore enacted which are
amendatory of or supplementary to any of the foregoing Acts, and the
judicial and administrative decisions interpreting such Acts.
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(4) "Locatable minerals"” means those minerals owned by the United
States and subject to location and disposition under the general mining
laws on or after the effective da..e of this Act, but not including any
mineral held in trust by the United States for any Indian or Indian
tribe, as defined in section 2 of the Indian Mineral Development Act of
1982 (25 U.S.C. 2101), or any mineral owned by any Indian or Indian
tribe, as defined in that section, that is subject to a restriction
against alienation imposed by the United States, or any mineral owned by
any incorporated Native group, village corporation, or regional
corporation and acquired by the group or corporation under the provisions
of the Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.).

(5) "Mineral activities" means any activity on Federal lands related
to, or 1incidental to, exploration for or development, mining, production,
beneficiation, or processing of any locatable mineral, or reclamation of

the impacts of such activities.

(6) "Mining claim or site", except where provided otherwise, means a
lode mining claim, placer mining claim, mill site or tunnel site.

(7) "Operator™ means any person conducting mineral activities subject
to this Act.

(8) "Person" means an individual, Indian tribe, partnership,
association, society, joint venture, joint stock company, firm, company,
limited liability company, corporation, cooperative or other
organization, and any instrumentality of State or local government,
including any publicly owned utility or publicly owned corporation of
State or local government.

(9) "Secretary" means (i) in titles Il and V, the Secretary of the
Interior acting through the Bureau of Land Management, (ii) 1in title 1V,
the Secretary of the Interior acting through the Bureau of Land
Management or the Minerals Management Service, or both, and (iil)
elsewhere 1in this Act, the Secretary of Agriculture, acting through the
Forest Service, with respect to lands under the jurisdiction of the
Secretary of Agriculture, and the Secretary of the Interior, acting
through the Bureau of Land Management, with respect to all other lands
subject to the requirements of this Act.

TITLE 11--DISPOSITION OF LOCATABLE MINERAL DEPOSITS

SEC. 201. CLAIM MAINTENANCE REQUIREMENTS.

() Maintenance Fee.--After the date of enactment of this Act, the owner
of each unpatented mining claim or site located pursuant to the general
mining laws, whether located before or after the enactment of this Act, shall
pay in advance to the Secretary annually on or before September 1, and until
a patent has been issued therefor, a maintenance fee of $100 per mining claim
or site. The owner of each unpatented mining claim or site located after the
date of enactment of this Act pursuant to the general mining laws shall pay
to the Secretary, at the time the copy of the notice or certificate of
location is filed with the Bureau of Land Management pursuant to section
314(b) of the Federal Land Policy and Management Act of 1976 (43 U.S.C.
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1744(b)), in addition to the location fee required under subsection (f) of
this section, an initial maintenance fee of $100 per mining claim or site for
the assessment year which includes the date of location of such mining claim
or site. If a mining claim or site fs located within ninety days before
September 1 and the copy of the notice or certificate of location is timely
filed with the Bureau of Land Management under subsection 314(b) of the
Federal Land Policy and Management Act of 1976 after September 1, the annual
maintenance fee payable under the first sentence of this subsection shall be
paid at the time such notice or certificate of location is filed, 1in addition
to the location fee and the initial $100 maintenance fee. No maintenance fee
shall be required if the fee is waived or the owner of the mining claim or
site is exempt as provided in section 202 of this Act.

(b) Assessment Work Requirtments.-

(1) For the Tfirst five assessment years Tfollowing the assessment year
which includes the date of location of any unpatented mining claim or
site located on or after the date of enactment of this Act, or for the
first five assessment years following the assessment year which includes
the date of enactment of this Act for any unpatented mining cla™m or site
located before the date of enactment, the annual maintenance Tfee under
subsection (a) of this section shall be in lieu of the assessment work
requirements of the general mining laws and of any other Federal law.
Beginning with the sixth assessment year following the assessment year
which includes such date of location or enactment, such assessment work
requirements shall apply in addition to such annual maintenance fee,
subject to any suspension or deferment of annual assessment work provided

by law.

(2)(A) Section 1 of the Act of September 2, 1958 (30 U.S.C. 28-1), is
amended by inserting "mineral activities, environmental baseline
monitoring, and" after "without being limited to" and before "geological,

geochemical and geophysical surveys".

(B) Section 2(d) of the Act of September 2, 1958 (30 U.S.C. 28-2(d)),
is amended by inserting "environmental baseline monitoring or" after
"experience to conduct” and before "geological, geochemical or
geophysical surveys."

(C) Section 2 of the Act of September 2, 1958 (30 U.S.C. 28-2), 1is
amended by adding at the end of the following new subsection:

"(e) The term "environmental baseline monitoring* means activities for
collecting, reviewing and analyzing information concerning soil, vegetation,
wildlife, mineral, air, water, cultural, historical, archeological or other
resources related to planning for or complying with Federal and State
environmental or permitting requirements applicable to potential or proposed
mineral activities on the claim(s).".

(©) Maintenance Fee Statement.--Each payment under subsection (a) of this
section shall be accompanied by a statement which reasonably identifies the
mining claim or sxte for which the maintenance fee 1is being paid. Such
statement may include the name of the mining claim or site, the serial number
assigned by the Secretary to such mining claim or site, the description of
the book and page in which the notice or certificate of location for such
mining claim or site is recorded under State law, any combination of the
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foregoing, or any other information that reasonably 1identifies the mining
claim or site for which the maintenance fee 1is being paid. The statement
required under this subsection shall be in lieu of any annual filing
requirements for mining claims or sites, under any other Federal law, but
shall not supersede any such filing requirement under applicable State Ilaw.

(d) Effect of Compliance as Against Subsequent Locators.--

(1) Except as provided in paragraph (d)(2) of this subsection, after
the date of enactment of this Act, compliance with the requirements of
this section and sections 202 and 203 shall, from the time the location
notice or certificate is posted on the land under applicable State law,
confer upon the owner of any unpatented mining claim or site, whether
located before or after the date of enactment of this Act, an exclusive
right of possession, as against subsequent locators, of the land included
in such mining claim or site for the purposes described in subsection
203(a). If more than one mining claim or site owned or controlled by the
same claim or site owner covers substantially the same land, by reason of
the location of one or more mining claims or sites on such land, the
amendment or relocation of any such mining claim or site, or otherwise,
such exclusive right of possession shall extend to all such mining claims
or sites, effective from the time the location notice or certificate for
the initial mining claim or site was posted on such land under applicable
State law. The order of location, amendment, or relocation of any such
mining claims or sites on such land shall not affect the validity of any
such mining claim or site. Such owner of the mining claim or site shall
not be required to be 1in actual, physical occupation of such land and
shall not be required to exclude rival locators from such land. Such
exclusive right of possession shall be subject to applicable Federal Ilaw,
including the Multiple Mineral Development Act of 1954 (30 U.S.C. 521-
31), the Materials Act of 1947 (30 U.S.C. 601-604) and the Surface
Resources Act of 1955 (30 U.S.C. 611-15) to the extent applicable, and
shall neither enlarge nor diminish any rights of such owner of the mining
claim or site as against the United States in such land. This paragraph
shall supersede the common law doctrine of pedis possessio.

(2) Conflicts over the right of exclusive possession of land included
in any mining claim or site shall be determined in proceedings between
owners of mining claims or sites under the provisions of section 910 of
the Revised Statutes (30 U.S.C. 53) and other applicable law, including
but not limited to the following:

(A) Any conflict based upon circumstances existing as of the date
of enactment of this Act between mining claims or sites located
before the date of enactment of this Act, which shall be resolved
under the law 1in effect on the day prior to the date of enactment ox
this Act, including the common law doctrine of pedis possessio.

(B) Any conflict arising on or after the date of enactment of
this Act between mining claims or sites located before, on or after
the date of enactment over whether either owner of the mining claim
or site has complied with the requirements of this section or
sections 202 or 203(a), which shall be resolved under this Act.
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(e) Failure of Co-Owner To Contribute.- Upon the failure of any one or
more of several co-owners of any mining claim or site to contribute such co—
owner or owners®™ portion of the location or maintenance fee under this
section, any co-owner who has paid such foe may, after the payment due date,
serve the delinguent co-owner or owners with notice of such failure in
writing or, if such delinquent co-owner or owners cannot be located after
reasonable efforts, by publication in a general circulation newspaper
published in a location nearest the mining claim or site at least once a week
for at least ninety days. If at the expiration of ninety days after such
notice in writing or by publication, any delinquent co-owner fails or refuses
to contribute the owed portion, such co-owner or owners®™ 1interest shall
become the property of the owner or co-owners who have paid the required fee.

(f) Location Fee.- The owner of each unpatented mining claim or site
located on or after the date of enactment of this Act pursuant to the general
mining laws shall pay to the Secretary, at the time the notice or certificate
of location is filed with the Bureau of Land Management pursuant to
subsection 314(b) of the Federal Land Policy and Management Act of 1976 (43
U.S.C. 1744(b)), a location fee of $25 per claim.

(9) Credit Against Royalty.- The annual claim maintenance fee paid for
any unpatented mining claim or site on or before September 1 of any year
shall be credited against the amount of royalty required to be paid under
title 1V for such mining claim or site during the following assessment year.

(h) Fee Adjustments and Disposition.--

(1) At the end of each period of five assessment years after the date
of enactment of this Act, the Secretary shall adjust the maintenance fee
and the location fee required by this section by an amount equal to the

net adjustment 1in the implicit price deflator for the gross national
product established by the United States Department of Commerce over the
preceding five-year period, rounded up or down to the nearest dollar.

(2) The Secretary shall provide owners of mining claims or sites with
notice by publication in the Federal Register of any adjustment made
under paragraph (1) not later thrn January 1 of any assessment year in
which the adjustment is made.

(3) A fee adjustment under paragraph (1) shall apply to the payment
due for the next assessment year after the assessment year in which

notice 1is given under paragraph (2).

(4) All maintenance and location fees received by the Secretary under
this section shall be paid into the Treasury of the United States and be
subject to the provision of title | of Public Law 100-446, 102 Stat. 1774
(43 U.S.C. 1474) making receipts available for use by the Secretary for
program operations in Mining Law Administration.

(i) Oil Shale Claims Subject to Claim Maintenance Fee Under Energy Policy
Act of 1992.--This section shall not apply to any oil shale claims for which
a fee is required to be paid under paragraph 2511(e)(2) of the Energy Policy
Act of 1992 (30 U.S.C. 242(e)(2)).
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(j) Failure To Comply.—The failure of the owner of the mining claim or
site to pay the claim maintenance fee or location fee for a mining claim or
site on or before the date such payment is due under subsection (a) or
subsection (f) of this section shall constitute forfeiture of the mining
claim or site and such mining claim or 6ite shall be null and void, effective
as of the day after the date such payment is due: Provided, however, That, if
such maintenance fee or location fee is paid or tendered on or before the
thirtieth day after such payment was due under subsection (a) or subsection
(f) of this section, such mining claim or site shall not be forfeited or null
or void, and such maintenance fee or location fee shall be deemed timely

paid.

(k) Repeal of Omnibus Budget Reconciliation Act Fee Requirements.
Sections 10101 through 10106 of the Omnibus Budget Reconciliation Act of 199-1

(30 U.S.C. 28f-28k) are hereby repealed.

(1) Conforming Amendment.—The third sentence of section 2324 of the
Revised Statutes (30 U.S.C. 28) is amended by adding the words "Except as
provided in paragraph 201(b)(1) of the Mining Law Reform Act of 1995,” at the
beginning of such sentence and deleting the words "that is granted a waiver
under section 10101 of the Omnibus Budget Reconciliation Act of 1993,”.

(m) Amendment of FLPMA Filing Requirements.—

(1) Section 314(a) of the Federal Land Policy and Management Act of
1976 (43 U.S.C. 1744(a)) is hereby repealed.

(2) Section 314(c) of the Federal Land Policy and Management Act of
i976 (43 U.S.C. 1744 (c)) is amended to read as follows:

"(c) Failure To File as Constituting Forfeiture; Defective or Untimely
Filing.—The failure to timely file the copy of the notice or certificate of
location is required by subsection (b) shall constitute forfeiture of the
mining claim and such claim shall benull and void by operationof law:
Provided, however, That it shall not be considered a failure tofile if the
notice or certificate of location is defective or not timely filed for record
under other State or Federal laws permitting or requiring the filing or
recording thereof, or if the copy of the notice or certificate is filedby or
on behalf of some but not all of the owners of the claim.™.

SEC. 202. WAIVER AND EXEMPTION.

(a) Waiver of Fee.—The maintenance fee t..ovided for in subsection 201(a

shall be waived for the owner of a mining claim or site who certifies in

writing to the Secretary, on or before the date the payment is due, that, as

of the date such payment is due, such owner and all related persons own not

more than twenty-five unpatented mining claims or sites. Any owner of a

mining claim or site that is not required to pay a maintenance fee under this
subsection shall continue to be subject to the assessment work requirements

of the general mining laws or of any other State or Federal law, subject to

any suspension or deferment of annual assessment work provided by law, for

the assessment year following the filing of the certification, and paragraph

201(b)(1) of this Act shall not apply.
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(b) Related Persons.- As used in subsection (a), the term "related
persons" includes-

(1) the spouse and dependent children (as defined in section 152 of
the Internal Revenue Code of 1986), of the owner of the mining claim or
site; and

(2) a person controlled by, controlling, or under common control with
the owner of the mining claim or site.

(c) Exemption.- The owner or any mining claim or site who certifies in
writing to the Secretary on or before the first day of any assessment year
that access to such mining claim or site was denied or impeded during the
prior assessment year by the action or 1inaction of any local, State, or
Federal governmental officer, agency, or court, or by any Indian tribal
authority, shall be exempt from the maintenance fee and assessment work
requirements of subsections (a) and (b) of section 201 for the assessment
year following the filing of the certification.

SEC. 203. GOOD FAITH REQUIREMENT; RESIDENTIAL OCCUPANCY; DIVESTMENT AND
REVERTER.

(a) Good Faith Holding of Mining Claim or Site.--The location,
maintenance, and use of an unpatented mining claim or site, whether located
before or after enactment of this Act, shall be for the purpose of conducting
mineral activities 1in good faith.

(b) Residential Occupancy.- The Secretary shall not prohibit residential
occupancy of an unpatented mining claim or site and shall not require removal
of equipment or facilities until mineral activities are completed, 1if such
occupancy 1is shown in a notice of intent or plan of operations to be
reasonably required to accomplish the mineral activities described therein.

(c) Divestment and Reverter.--

(1) Notwithstanding any other provision of law, a patent issued under
section 204(a) shall be divested if it is used for any purpose other than
for conducting mineral activities in good faith and such unauthorized u9e
is not discontinued as provided in paragraph (c)(2). Upon occurrence of
the foregoing condition, the State in which such patented estate is
located shall have an election to receive such patented estate as
provided in paragraph (c)(4). If such State elects not to receive such
patented estate or fails to exercise its election in the time specified
in paragraph (c)(5), all right, title and interest in such estate shall
revert to the United States.

(2) If the patented estate 1is used for any purpose other than for
conducting mineral activities in good faith, the Secretary shall serve on
all owners of interests in such patented estate and tl.o Governor of the
State in which the patented estate 1is located, 1in the manner prescribed
for service of a summons and complaint under the Federal Rules of Civil
Procedure, notice specifying such unauthorized use and providing not more
than ninety days in which such unauthorized use must be terminated. The
giving of such notice shall constitute final agency action appealable by
any owner of an interest in such patented estate. The Governor of the
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State in which such patented estate is located or the Secretary may
exercise their respective rights provided herein below in paragraph
(c)(4) and paragraph (c¢)(5) if such unauthorized use has not been
terminated in the time provided 1in this paragraph, and only after all
appeal rightshave expired and any appeals of such notice have been
finally determined.

(3) Within one hundred and eighty days after the expiration of the
time provided in the notice given by the Secretary under paragraph
(c)(2), or within one hundred and eighty days after all appeals rights
have expired and any appeals of suchnotice have been finally determined,
whichever is the later to occur, the Governor of the State in which such
patented estate it located may elect for such State to receive title to
such patented estate by filing in the office of the Bureau of Land
Management designated by the Secretary, and recording in the office where
the notice or certificate of location for the patented claim or site 1is
recorded under State law a declaration of the State"s election to receive
such interest. Upon the filing and recording of such declaration, all
right, title, and interest in such patented estate shall vest in such
State, subject to the payment by such State to the United States of one-
half of all revenues, including without limitation, rentals, royalties,
and severance or other taxes, from future mineral production from such
patented lands. If the Governor of the State for any reason determines
that receipt of such patented estate would not be 1in the best interests
of the State for any reason, the Governor shall fileand record a
declaration of the State"s election not to receive such interest within
one hundred and eighty days and in the same manner as prescribed above.

(4) Within one hundred and eighty days after the filing and recording
of a declaration by the State not to receive the patented estate as
provided in paragraph (c)(4), or within one hundred and eighty days after
the expiration of the one hundred and eighty-day period described in such
paragraph if the Governor fails to file and record either of the
instruments described in such paragraph, the Secretary may exercise the
right of the United States to reenter such patented estate by filing a
declaration of reentry in the office of the Bureau of Land Management
designated by the Secretary and recording such declaration where the
notice or certificate of location for the patented claim or site is
recorded under State law. Upon the filing and recording of 6uch
declaration, all right, title and interest in such patented estate shall

reveit to the United States.

SEC. 204. PATENTS.

(a) In General.--Any patent issued by the United States under the general
mining laws after the date of enactment of this Act shall be issued only--

(1) upon payment by the owner of the mining claim or site of the fair
market value for the interest in the land owned by the United States
exclusive of and without regard to the mineral deposits in the land or
the use of the land for mineral activities; and

(2) subject to reservation by the United States of the royalty
provided in title 1V, unless the requirements of subsection (b) are met.
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(b) Patent Transition.- (1) Notwithstanding any other provisionof law, a
mineral survey application or patentapplication for any unpatented mining
claim or site shall be processed and a patent shall be issued pursuant to the
general mining laws in effect on thedate immediately preceding the date of
enactment of this Act and upon payment of fair market value for the surface

as provided in paragraph (a)(l) if-

(A) a copy of the notice or certificate of location was filed with
the Bureau of Land Management pursuant to subsection 314(b) of the
Federal Land Policy and Management Act of 1976 (43 U.S.C. 1744(b)) for
the mining claim or site on or before March 7, 1995; and

(B) the owner of the mining claim or site has filed a patent
application or mineral survey application prior to the date of enactment
of this Act, or files such an application with the Bureau of Land
Management within one yp>*r after the date of enactment of this Act:
Provided, That any patent application must be filed before or within one
year after the date of enactment of this Act, or within one hundred and
eighty days after the owner of the mining claim or site receives the
certificate of approval by the Bureau of Land Management of the mineral
survey, whichever date is later: Provided further, That a patent
application or mineral survey application shall be deemed timely filed 1if
the application is filed within the prescribed period, notwithstanding
that the Bureau of Land Management may require that the application be
corrected or supplemented and resubmitted.

(2) During the one year period prescribed in paragraph (1)(B), or while
there 1is pending a mineral survey or patent application to which this
subsection applies, an owner of the mining claim or site may continue work on
a mining claim or site directed toward establishment and confirmation of
entitlement to a patent, and may amend the applications as necessary.

(c) Repeal of Patenting Moratorium; Processing of Patent Applications.--
(1) Sections 112 and 113 of Public Law 103-332 are hereby repealed. The
Secretary shall diligently process all applications for patent and shall make
determinations for all such applications regarding patent issuance as

expeditiously as possible.

(2) The provisions of this Act shall not apply to any mining or mill site
claim: (A) for which a patent application was filed with the Secretary on or

before the date of enactment of Public Law 93-332; and (B) for which the
applicant had fully complied with the requirements established under sections

2325 and 2326 of the Revised Statutes (30 U.S.C. 29 and 30) for vein or lode
claims and sections 2329, 2330, 2331, and 2333 of the Revised Statutes (30
Uu.s.c. 35, 36, and 37) for placer claims, and section 2337 of the Revised

Statutes (30 U.S.C. 42) for mill Bite claims, whichever the case.
TITLE 111--SURFACE MANAGEMENT OF MINERAL ACTIVITIES

SEC. 301. PURPOSE; APPLICABILITY; OPERATING AND RECLAMATION STANDARDS.
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(a) Purpose.--It s the purpose of this title to provide for mineral
entry, exploration, location and operations pursuant to tho general mining
laws in a manner that w ill not unduly hinder such activities or diminish
rights, including but not Ilimited to a ll statutory and common law rights of
access, obtained under the general mining laws or other authorities, but w ill
assure that such activities aro conducted in a manner that w ill prevent
unnecessary and undue degradation of nonroinoral surface resources on Federal
lands. Compliance with the provisions of this title shall constitute a
compliance with - (i) tho final sentence of subsection 302(b) of tho Federal
Land Policy and Management Act (43 U.S.C. 1732(b)); and (ii) any standard
related to the management of surface resources within tho Notional Forest
System <contained in or dorlveced from tho Organic Administration Act (16 U.Ss.C.
473 et seq.), tho Multlple-Use Sustained-Yield Act of 1960 (16 U.s.C. 628 et
seq.), tho Forest and Rangeland Renewable Resources Planning Act of 1974 (16
u.s.c. 1601 et seq.), or any other law applicable to Federal lands subject to
this title w ithin tho National Forest System.

(b) Applicability .--This titlo shall apply only to mineral activities on
those Federal lands where tho surface estate is managed by tho Bureau of Land

Management or the United States Forest Service.

(c) Operations.--A11 mineral activities on Federal lands shall be
conducted so as to prevent unnecessary and undue degradation of Federal lands
by complying with applicable requirements of Federal and State environmental
protection laws, including but not Iimited to - -

(1) the Atomic Energy Act of 19S4 (42 U.s.C. 2011 et seq.);
(2) the Clean Air Act (42 U.s.C. 7401 et seq.);
(3) tho Comprehensive Environmental Response, Compensation, and

Liability Act of 1980 (42 U.S.C. 9601 et seq.);

(4) the Endangorcd Species Act of 1973 (16 U.S.C. 1531et seq.);
(5) tho Federal Land Policy and Management Act of 1976(43 U.S.C.

1701 et soq. );

(6) the Federal Mine Safety and Health Act of 1977 (30 U.s.C. 801 et
seq.);

(7) tho Federal Water Pollution Control Act (commonly referred to as
the "Clean Water Act") (33 U.s.C. 1251 et coq.);

(8) tho Forost and Rangoland Renewable Resourcos Planning Act of 1974

(16 U.s.C. 1600 et seq.);

(9) the Migratory Bird Treaty Act (16 U.S.C. 703 ot seq.);

(10) tho National Environmental Policy Act of 1969 (42 U.s.C. 4321 et
s04q.);

(11) tho National Historic Preservation Act (16 U.Ss.C. 470 et seq.);
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(12) title X1V of the Public Health Sorvico Act (commonly referred to

as the "Safe Drinking Water Act") (42 Uu.s.c. 300f et eeq.);
(13) the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.),*
(14) the Toxic Substances Control Act (15 U.S.C. 2601 et seq.); and
(15) tho Uranium M ill Tailings R adiation Control Act of 1978(4.

Uu.s.c. 7901 et seq.).

(d) Reclamation.- In order to prevent unnecessary and undue degradation
o f surface resources, Federal lands disturbed by mineral activities shall be
reclaimed, to tho extent economically and technically practicable, in

compliance with the provisions of subsection 304 (a).

(e) Designated Lands.--Where any mineral activities are to be conducted
on Federal lands administered by the Bureau of Land Management or the Forest
Service specifically designated by any special Act of Congress that applies
specific lanu management, resource protection or reclamation standard (such
as wild and acenic rivers and designated wilderness) to such lands, such
management or protection standard shall apply to the extent of any conflict

w ith the provisions of this title

SEC. 302. AUTHORIZATION FOR MINERAL ACTIVITIES.

(a) In General.—- Except as otherwise provided in subsections (b) and (c)
of this soction, no person may engago in mineral activities on Federal lands
unless that person has filed a plan of operations with, and received approval
of the plan from, the Secretary in accordance with section 303.

(b) N otice Required.--

(1) A porson may engago in mineral activities on Federal lands that
cause only minor, short term, readily reclaimable impacts on surface
rosources, including but not Ilimited to initiall exploratory test hole
drilling and road construction, only after filing w ith the Secretary a
notico of intont to conduct such activities.

(2) Such notice shall include --

(A) the name and mailing addross of the operator;

(B) when applicable, tho name of the mining clalm (s) or nite (s),
and aerial numbor(s) assigned to the mining claim s (s) or sito (s) on
which mineral activities are proposed;

(C) a statement describing tho activities proponod and their

location in sufficient detail to locate the operations on the ground,
and giving the approximate date when activities will begin. The

statement shall includo a description and the location of any access
routos to bo constructed or improved and tho type of equipment to be

used in their construction;
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(D) a statement that reclamation of all areas will be completed
as required by subsection 301(d), and that mineral activities will
comply with the operations standard as required by subsection 301(c);

and

(E) evidence of financial assurance as required by section 306.

(3) Failure of the operator to conduct mineral activities in
conformance with the notice and the requirements of this title may cause
the operator to be subject to enforcement pursuant to section 308.

(4) The Secretary shall review the notice within thirty days of
receipt. If the Secretary determines that the proposed mineral activities
will, or are likely to cause more than minor, short term, readily
reclaimable impacts on surface resources, the Secretary shall provide a
statement of reasons explaining why the mineral activities cannot proceed
under notice and shall require in writing that the operator submit a
proposed plan of operations 1in accordance with the requirements of this
section. Failure of the Secretary to respond in writing within thirty
day3 of receipt of tho notice shall be deemed to be approval of the

mineral activities proposed in the notice.

(5) The Secretary shall establish by regulation from time to timc
additional categories of mineral activities which may be conducted under
notice based on tho amount of surface to be disturbed, the type of
equipment to be used, the time required for reclamation, and other
relevant factors.

(c) Other Mineral Activities.- Notwithstanding the provisions of
subsections (a) and (b), any person may conduct mineral activities on Federal
lands which cause only a minimal disturbance of surface resources, 1including
but not limited to claim location; exploration; geological, geophysical or
geochemical surveys; environmental baseline monitoring; activities related to
the gathering of data rolated to the preparation or analysis of a notice or
plan of operations under this title, or required under any other applicable
Federal or State environmental law or regulation; and other activities
designated by the Secretary, without filing a notice or plan of operations

with the Secretary.

(d) Transfer of Rights.--An operator may transfer, assign or sell any
rights associated with a notice without approval by the Secretary: Provided,
That tho successor in interest agrees in writing to assume the liabilities
and reclamation responsibilities established under subsection (b) and provide
evidence of financial assuranco as required under section 306. The transfer,
assignment or sale shall not become effective prior to the filing of such
writing and evidence of financial assurance with tho Socrotary. The financial
assurance of tho transferee shall be substituted for the assurance previously
submitted by the transferor and the financial assuranco of the transferor

shall bo fully released.

SEC. 303. PLAN OF OPERATIONS; CONTENT, REVIEW AND APPROVAL

(a) Plans of Operations Requirements.--A plan of operations required
under this title shall contain--
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(1) the name and mailing address of tho operator,

(2) when applicable, the name of the mining claim(s) or site(s), and
serial number(s) assigned to the mining claim(s) or site(s) on which
mineral activities are proposed;

(3) a general description of the mineral activities proposed,
including the anticipated periods during which tho proposed mineral
activities will occur;

(4) a map showing existing and/or proposed routes of surface access,
or other means of access, and identifying areas where surface disturbance

will occur;

(5) information describing the land and water resources of the area
expected to be disturbed by the proposed mineral activities and any
proposed mitigation measures necessary to comply with the requirements of

this title;

(6) a reclamation plan which includes proposed measures to reclaim
Federal 1lands disturbed by the proposed mineral activities as required

under subsection 301(d);

(7) evidence of adequate Tfinancial assurance as required under
section 306; and

(8) a monitoring plan to assure compliance with the requirements of
the plan of operations.

(b) Plan of Operations Review.--A proposed plan of operations shall be
submitted to the Secretary, who shall promptly acknowledge receipt thereof to
the operator. The Secretary shall promptly review the proposed plan of
operations and shall notify the operator within thirty days--

(1) that the plan of opmations has been approved as submitted;

(2) of all changes in, or additions to the proposed plan of
operations necessary to comply with tho requirements of this title; or

(3) that a specified reasonable amount of time 1is necessary to
complete the review, setting forth the circumstances which justify the

additional time.

(c) Mineral Activities Pending Review.--Any operator who has submitted a
plan of operations under this section may continue to conduct mineral
activities otherwise authorized pursuant to subsections (b) and (c) of
section 302 within the geographic area covered by the proposed plan oi
operations pending 1its approval.

(d) Plan of Operations Approval.--(1) Tho Secretary shall approve a
proposed plan of operations within a reasonable period of time 1if--

(A) tho proposed plan of operations substantially complies with the
requirements of this title; and
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(B) tho applicant has complied with the requirements of section 306
concerning financial assurance.

(2) If, after review, the Secretary determines that a proposed plan
of operations will not substantially comply with the requirements of thin

title, the Secretary shall specify all deficiencies in tho proposed plan,
shall request the operator to modify the proposed plan to comply with the
requirements of this title and shall specify all necessary modifications

to tho proposed plan.
(e) Modifications to an Approved Plan of Operations.--

(1) Minor modifications.—At any time during which mineral activities
are being conducted under an approved plan of operations, an operator may
make minor modifications 10 the approved plan of operations by notifying
the Secretary. Failure of the Secretary to respond in writing within
thirty days of receipt of the proposed minor modification shall be deemed
to be approval of the minor modification. For purposes of this title, a
"minor modification™ is a change to the approved plan of operations that
is not likely to result in significant impacts to surface resources
different from those previously considered in the approved plan of

operations.

(2) Review of minor modifications.--1f the Secretary determines that

a proposed minor modification may be significant, the Secretary shall
provide a statement of reasons and may require the operator to submit a
significant modification to the plan of operations pursuant to paragraph

(3) of this subsection.

(3) Significant modification.— At any time during activities under an
approved plan of operations, the operator may propose a significant
modification to the approved plan uf operations. A significant
modification must be submitted, reviewed «..d -.pproved in the same manner
as a plan of operations under this section, except that the modification
need not include information required under subsection 303(a) if the
modification requires no change to surh information: Provided, however,
That approval of such modification shall neither require nor be denied or
conditioned upon retrofit, redesign, reconstruction, closure or change in
the operation of any facility, structure or mineral activity previously
approved. For purposes of this title, a "significant modification” is a
change to the approved plan of operations which is likely to result in
significant impacts to surface resources different from those previously

considered in the approved plan of operations.

(4) Request by secretary.--At any time during which mineral
activities are being conducted under an approved plan of operations, the
Secretary may request that an operator submit a modification to the
approved plan of operations together with a written determination that
such modification is necessary to prevent unnecessary and undue
degradation of Federal lands as required by section 301. The Secretary's
determination that a modification is necessary shall bo subject to notice
to the operator and a right to a hearing at the request ot the operator.
If tho Secretary has requested a modification under this paragraph,
mineral activities may continue 1in accordance with tho approved plan of

operations until the modification is submitted, reviewed and approved.
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(f) Term.- An approved plan of operations shall remain in effect as
approved until themineral activities subject to the approved plan of
operations are completed or until the plan of operationsis modified.

(9) Transfer of Rights.- An operator may transfer, assign or sell any
rights associated with an approved plan of operations without approval by the
Secretary, provided that the successor 1in interest agrees in writing to
assume the liabilities and reclamation responsibilities established by the
approved plan of operations and provide evidence of financial assurance as
required under section 306. The transfer, assignment or sale shall not become

effective prior to the filing of such writing and evidence of financial
assurance with theSecretary. The financial assurance of the transferee shall

be substituted forthe assurance previously submitted by the transferor, and
the financial assurance of the transferor shall be fully released.

SEC. 304. RECLAMATION.

A reclamation plan submitted with a proposed plan of operations pursuant
to section 303 shall include appropriate measures to comply with substantive
reclamation requirements of the State in which the proposed mineral
activities will be located to the extent that those requirements are not 1in
conflict with the purposes of the general mining laws and this Act, and the
applicable provisions of State and Federal environmental protection laws,
including those Federal laws listed in subsection 301(c). A proposed
reclamation plan that complies with such State and Federal requirements shall
be deemed sufficient to prevent unnecessary and undue degradation and to
comply with subsection 301(d), and certification or other approval 1issued by
a State or Federal agency of compliance with such laws shall be deemed
compliance with this section.

SEC. 305. TRANSITION RULES.

(a) Applicability to Existing Operations.- Mineral activities for which
an operator is authorized to proceed under notice or for which a plan of
operations has been approved prior to the date of enactment of this Act shall
continue under the terms and conditions of such notice or plan. Notices which
were Tiled within thirty days of the effective date of enactment, and plans
of operations which have been submitted before but not approved on the date
of enactment of this Act, shall be reviewed based on the law existing on the
day prior to the date of enactment of this Act. Significant modifications to
atproved plans of operations shall be submitted, reviewed and approved
pursuant to the applicable requirements of this title: Provided, however,
That approval of such modificutions shall neither require nor be conditioned
upon retrofit, redesign, reconstruction or change 1in the operation of any
facility, structure or mineral activity previously approved.

(b) Financial Assurance and Enforcement.--Notwithstanding the provisions
of subsection (a), the enforcement provisions of section 308 shall apply to
all mineral activities on the effective date of this Act and, within one year
after tho effective date of this Act, all operators operating under notice oi
a plan of operations shall submit to the Secretary evidence of adequate
financial assurance as may be required under section 306.
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SEC. 306. FINANCIAL ASSURANCE.

(a) Evidence of Financial Assurance.- (1) Prior to the commencement of
any mineral activities requiring a plan of operations, an operator shall
furnish evidence to the Secretary of a bond, surety, self-insurance or other
financial assurance (including the use of bonding pools or a financial
assurance instrument posted with a State or another Federal agency) 1in an
amount sufficient to cover the reasonably estimated cost to complete
reclamation as required by the plan of operations.

(2)(A) Prior to conducting notice activities subject to subsection
302(b), the operator shall comply with the financial assurance requirements
promulgated by the Secretary applicable to such notice activities. Such
requirements shall allow operators or owners of mining claims or sites to use
bonding pools or statewide or nationwide bonds. Statewide or nationwide bonds
shall be 1in amounts fixed by regulation that cover notice activities at
multiple locations statewide or nationwide, as appropriate.

(B) For such notice activities conducted between the date of enactment of
this Act and the effective date of such regulations, the operator or owner ot
the mining claim or site shall provide evidence of financial assurance, 1in
the form and manner authorized by the Secretary®s regulations in effect on
the date of enactment of this Act, in an amount sufficient to cover the
reasonably estimated cost of reclamation required as a result of such notice

activities.

(b) Review and Adjustment.--Not later than five years after the financial
assurance is provided, and each five years thereafter, or at the request or
the operator, the Secretary shall review its adequacy and may increase or
decrease the amount of the financial assurance based upon changed
circumstances, including a determination by tne Secretary that a portion of
the reclamation has been completed.

(c) Financial Assurance For Increments.--Financial assurance for
increments of mineral activities may be authorized if the financial assurance
for an increment covers all reclamation costs within the area covered by the
notice or plan or operations for that increment. After reclamation is?
completed, an operator may apply for, and the Secretary may grant, release
the financial assurance for the completed increment.

SEC. 307. FEDERAL AND STATE AUTHORITY AND COOPERATION.

(a) Cooperative Agreement.--

(@) Upon request from a State, the Secretary shall enter into a
cooperative agreement with that State for joint administration of the
requirements of this title relating tc mineral activities requiring a
notice or plan of operationc, financial assurances, reclamation,
inspection and enforcement if the Secretary determines 1in writing that
such State has the capability to implement the agreement in a manner
consistent with the purposes of this title. A cooperative agreement may
cover (i) some or all of the responsibilities enumerated in this
paragraph, and (ii) some or all mineral activities on Federal 1land within

a State.
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(2) Under a cooperative agreement, a State and the Secretary may
jointly administer mineral activities on Federal lands. The State and the
Secretary shall make an independent and timely decision regarding
individual plans of operation under this title, but in no event shall the
State"s authority under applicable Federal environmental protection

statutes be restricted.

(3) Under a cooperative agreement, the State may conduct inspections
and monitoring activities, and take enforcement actions deemed necessary
to determine or require compliance with the requirements of this Act,
other than recommending civil actions under section 308. The Secretary
may not take enforcement action where a State under a cooperative
agreement already has initiated appropriate enforcement action unless the
State requests that the Secretary recommend initiation of a civil action

under section 308.

(4) Under a cooperative agreement, the financial assurance sufficient
to cover reclamation of Federal 1lands shall be calculated based on the
completion of both the Federal and State reclamation requirements, and
may be held as one bond. The financial assurance shall be approved by
both the Secretary and the State prior to approval of a plan of
operations, and the Secretary and the State may agree that the financial
assurance may not be released without Federal and State concurrence”®
Financial assurance that duplicates financial assurance required under
other State or Federal law shall not be required under this title.

(5) If a cooperative agreement 1is entered into pursuant to this
section, the Secretary shall, subject to appropriations, reimburse the
State for its regulatory costs 1in an amount approximating, but not
exceeding, the reasonably estimated amount the Secretary would have

reasonably expended absent a cooperative agreement.

(6) Each cooperative agreement entered into pursuant to this rection
shall provide that (i) the Secretary shall take appropriate action,
including termination of tho agreement, upon a determination that State
performance under the agreement is not in substantial compliance with the
agreement or the requirements of this title, and (ii) prior to taking any
such action, the Secretary shall provide notice to the State allowing the
State a reasonable time to come into substantial compliance.

(b) Existing Agreements.- Any cooperative agreement or memorandum of
understanding between the Secretary and any State related to the surface
management of mineral activities on Federal lands subject to this Act in
existence on the date of enactment of this Act shall continue in force unless
the Secretary determines such agreement or memorandum of understanding 1is

inconsistent with the provisions of this title.

SEC. 308. ENFORCEMENT, ADMINISTRATIVE AND JUDICIAL REVIEW.

(a) Inspections.—- The Secretary, or a State if the State has entered into
a cooperative agreement pursuant to section 307, shall conduct a minimum of
ono complete inspection each year of mineral activities for which a plan of
operations or notice is required under section 302 to ensure compliance with
the terms of the plan or notice. The operator shall grant access at
reasonable times and under reasonable circumstances to the appropriate
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designated representative of the Secretary or State when requested. The
Secretary or the State must give reasonable notice to the operator before
commencing any inspection. The Secretary or the State may 1inspect more
frequently, if warranted, and may modify the inspection schedule as necessary
for mineral activities that are conducted on a seasonal basis.

(b) Compliance Orders.-

(1) Whenever, on the basis of any inspection authorized by subsection
(a), the Secretary finds that the operator 1is in violation of any term or
condition of a plan of operations or notice, the Secretary may 1issue an
order requiring the operator to comply with such requirement, or may
request the Attorney General to bring a civil action 1in accordance with
subsection {c): Provided, however, That the Secretary shall not request
commencement of a civil action if (i) the violation is corrected within
thirty days, and (ii) the violation is neither causing nor likely to
cause 1irreparable harm to the environment or a threat to human health or

safety.

(2) Any order issued under this subsection shall state with
reasonable specificity the nature of the violation and shall require
compliance within a reasonable period of time specified in the order. lhe
Secretary may extend the time specified for compliance for a reasonable
period, considering the seriousness of the violation and any good faith
efforts to comply with the terms and conditions of the plan of operation.

(c) Civil Actions.- At the request of the Secretary, the Attorney General
may institute a civil action 1in the district court of the United States tor
the district in which the affected operation is located for a temporan”
restraining order, injunction, civil penalties as provided in subsection (d),
or other appropriate remedy, when the operator (i) violates or refuses to
comply with an order issued by the Secretary under subsection (b), or (ii)
refuses to allow an inspection authorized under subsection (a).

(d) Civil Penalties.- An operator that fails to comply with the
requirements applicable to mineral activities conducted under notice pursuant
to section 302 or the terms or conditions a plan of operations approved under
section 302, after notice of such failure and expiration of a reasonable
period allowed for abatement as specified pursuant to subsection (b), 1is
subject to a civil penalty of not more than $5,000 for each day of the
continuance of such noncompliance. 1In determining the amount of the penalty,
the court shall consider the existence of previous violations at the
operation, the seriousness of the violation, the likelihood of irreparable
harm to the environment and any hazard to the health or safety of tho public,
whether the operator was negligent, and the good faith of the operator.

(e) Administrative Review.--

(1) Any operator issued a compliance order under this section may
apply to the Secretary for review of the order within thirty days oi
receipt thereof, or as the case may be, within thirty days of such order

being modified.

(2) Tho Secrotary shall provide an opportunity for a hearing on the
record at the request of the operator.
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53) Pendrnge completro? of a P, revreag proceedings u nder this

subsection, the operator may file wrh the Secretary a“written request
that the Secretary grant temporary relief from an¥ order issued under
this ?ectron suprt)orted by a detajled statement o reasons for such

relie ho Secretary shall expeditiously issue an order or decision

granting or denying Such relief.

(f Final Agency Action.—Final _agency ac i n_under this title shall be
sub]e(c)t to Ju |crafL\grevr>ew pursuant to 58 g 1-706 nd 28 U.S.C. 1331
SEC. 309. SAVINGS CLAUSE.

. .The provi ions of this title shall supersede any provision of the general
mining laws o the Federal Land Policy and Management Act, ang ant{ standard
relatéd to '[hr management of Fface resources Within the National Forest
System contained In"or errve rom the Organijc A ministration Act é16 U.S.C.
473 et seq} the Multipl e- se Sustained-Yield Act of 1960 (16 U.S,C., 528 et
aeg% rest apd a eland Renewabe Fﬁesour s Planni nq Act of 1974 §16

S.C.. 3(601 et seq , anx ?the law agg |cab to Federal lands su Jec to
this titTe within ‘the Natro al Forest System, ny rules promulgated under
such laws, onvl\)/. to the extent that SUﬁh a\rvs or 6“ § conflict o are
Inconsistent wjth the ?rovrsrons of t tle, ers, rules an egulatrons
In effect as of .the da e of .enactmen ﬁ ot thrs Act which 8overn surfa %
mfantaﬁ;e etnttlot mineral activities shal remain in effect Under the authority
0 IS title.

TITLE IV—ROYALTY

(a?l In General --The production and sale of I?catabl mrn%rals |nc|ud|ng
assoclated mrnerals}? from an unpaten ed mrrrn claim (othe an those from
Federa) lands to S sect ﬁ (b% aEJJr or an}/ mrnrng h

atented dnder SU sectron I bject to 3 oyalty ree
ercent o tge Net Proceeds fr uc rE)roductron mined an ? rom such
laim: Provided, at tor ang mrne Wit élnnufa ross Yield of less than
$500,000 the royalty shall b warved Provided further, Th t no royaltr( shall
t?e p,wabl% pursuant” to this title with resRect to mrnerals processed al a
acility Iy the same person or entity which extracted the mrnerals If an
ur-.an deve oPment actron grant has been made under section 119 of the Housing
and ,?ommunhz DeY opment Act of 1974 with resB 5t to arw gortron o[ such
acility. The obligation to pay royalties hereunder sha cerue onn¥ Ron
the, sale of locata lﬁ mrnerals or mineral products lroddced from a mini d
claim subject to such royalty, and not upon the stoCkpiling of the same
future processing.

[
(b) Defeinitions.--For the purposes of this title, the term—
(1) "GroBS Yield" shall mean--
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(A) in the case of sales of gold and silver ore, concentrates or
bulhgr?, or the sa?es of ot%er Igcatable minerals 1n the form of ore
or concentrates, the actual proceeds of sale of such ore,
concentrates or bullion:

. (B) in the case of sales of beneficiated products from locatable
mwher B othgr than those sgbée t to section 401b612(A?, such aa
Fat ode, ?no e of cop_ﬁer rod or wire, or other products agncate
rom the locatable minerals, the gr ?s Income from mmmg eriyed
from the first commercially marketable product determined in the same
manner as under section 613 of the Internal Revenue Code;

(C) in the event that ore, concentrates, beneficiated or
fabrl(ce?teg é)roducts or Focatable minerals are used or consumed and
are not s?l |r] an arms length transaction, the reasona I% fair
marget value ot the ore, C(i centrates, enemeate OF' a r|catf,d
products at the mine or wellhead determined from the first applicable

of the follows:

1) published or other competitive sellin rices of
Iocat(a)nlep minerals of like kindpand grade; )P

(i1) any proceeds of sale;
(ii1) value received in exchange for any thing or service; or

(iv), the value of any locatable mingrals in kind or used or
cogsumed in a manufacturing process or in providing a service;
an

, (DQ without I|m,|t|n%v,tne foreggmg the profits or Iossea,
incurréd in connection With forward sales, futures or commodity
options trading, metal loans, or any Rt Fr Bn%e hed%mg 0f
@,elcdulanve activity or arrangement’shall not be Includéd in Gross
leld.

EZ? "Net Proceeds" shall mean Gross Yield, Iegs the,following
deductions for costs incurred prior to sale or value determination, dand

none other:
(A) Theactualcost ofextracting the locatable mineral.

. Theactualcost oftransporting the locatable mineral from
the, c(,Fe?|m to the place or placespof regducuon, %eneﬂmatmn,

refining, and sale.

(C? The ?Octua |cost of reduction, beneficiation, refining, and

|
sale ‘'of the locatahle mineral.
. (D) Theactualcost of marketi nd delivering the locatabli
mmeg‘a? angthe C fetp]% ?ocatable mmgeraq into money.

|
onversion 0
(E) TheactualcoBt of maintenance and repairs of—
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(i) all machinery, equipment, apparatus, and facilities used
in the mine;

(ii) all crushing, m|II|n% leaching, refining, smelting, and
reduction works, plants, and Tacilities: and

(iii) all facilities and equipment for transportation;

F?w The actyal cost for SUBPOH personnel and sup ort servmes at
(ljhe mine 5|te |nc|ud|n% without limitation, account| assa
rafting ? mputer services surveying, ousmg cmp, “and
office expenses sa ety, and security.

(G). The actual cost of engineering, sampling, and assaying
pertaining to development and “production.

(H) The actual cost of permitting, reclamation, environmental
compliance and monitoring.

(1) The actual cost of fire and other insyrance on the machinery,
equipment, apEaratus works, plants, and facilities mentioned in

subparagraph

) Deprec|at|on of the original cap|fa||zed C s of te

f [
machﬁner equl aratus, work ants ies ,||ste
In subg ¥Og \ pp 3 ﬁgp [1 ? dePre |a?|on char a” conf]wt of
amort| at| or| inal cost in the manner c n3|sten with the
f{evenu o e 0T 1986, as amende from time . to time. The
Bro ab fe o -operty represented by the original cost must
e con3|dered In com uting the depre0|at|on charge.

{

w) All money expended for premiums for industrialinsurance, and
the owner paid erst of hospital and medical attention and accident
benefits and group insurance for all employees engaged in the
production or”processing of locatable minerals.

Ll%) All monr%y aid as ?ontrlbvtlons or 3yments der State

unem yment ) pnsatlon aw, monePf as contributions under
ederal Social Security Act, and al oneg paid to State

overnm nt |q rea ro erty taxes and severﬁ e or other ta xes

easure evie roduction, or Federal excise tax payments and

Payments as fees or charges for use of the Federal lands from which

he locatable minerals are produced.

(M) The actual cost of developmental work in or about themine or
upon ‘a"group of mines when operated as a unit.

(¢ Limitations and Allocations of Net Proceeds, Gross Yield, and
Allowable Costs—

p

e
X
ds

(1) The several deductions listed in ga,ragrap (23 are intended to
allow a reasonable allowance for overhead:; Provided tq y.do no
|nc|ude any expend|tures or salaries, or any portion salaries,

person not actually engaged in--
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)

) the operating of the Ieach pads, ponds, plants, mills,
rs, or reduction works;

)
0

the operating of the facilities or equipment for
rtation; or

superintending the mapagement of any of those operations
described In subparagraphs (A)—?C

2) .Ores or solutiops of |ocatab|e minerals may. he extracted from
ng claims and Ian s other th |n|n claims. Ore

|8 minerals ma e commi rge wrt ores or

her than |n|n claims: 8vrded That the

prle wei easure n assa e sa e in

ing usA stan ards, he eve

comprrse of mrn(J % carms and othe Ia ds and/or

nglrn rovidea Ynder this para ph, (Gross
oceeds or royalty oses shall be

|on to mrnera products recovere m the mining

with accepted industry standards.

e

Lrabrlrt Roy Ity Payments.—The oqwner or co-owners of
c|a| ug ject to e oyafty Trequired under this, secﬁron shall be i
ue to t& H,Jnr ted States on locatable erals Ero duced and

h

W

e

—t

mQ_

|n|
s

im

a
able
s0/d.
du |n the eriq wnership. to the extent of the int rest In such cla
owned As used in ecHoH, owner" ?r co ?Wner al mean th ,
erson 0f persons e right to mrne ocatable minerals Lrom such claim
nd receiving the eds of such sale. Any person who makes any royalty
Pyme t athrrhu abl% Qt rest of the owner or c? owners liahlg

herefor shall not become liable to the United States ftor such royalty a

result of making such payment on behalf of such owner or co-owners.

(e) Time and Manner of Payment—

ubs
the rig
0ce 0
the e

e

O —
oo

Royalty pa ments uctr from any mining claim subject to
the r(ogyaltyy é P d in ec on al e gdle to tﬁ nrted Sta tes at
the end of the month followrn the end of tho calendar quarter in which
the Net Proceeds from the sa of such rgd uction are recerved by .tho
oOWner or co-ovy]ner(sj Iy pa Klment may be m e ase u[p ?od farth
estimates of t ros Yield Proce d% an ore,
concentrates r other benefr or fa rrca ucts 0 Ioc taple
mrneraJs Hb ect t0 ady ustmen the actua an y Gross Yie Net
Proceeds and quantity are dete r by the owner of the mining claim or

site or co-owners.

(2) Each royalty payment or adjrstment shall be accompanied by a
statement contarnrng--

the namo and Bureay of Land Management serial number of tho
mrnrnfg clarm or clarms from which ores, concéntrates, solutrons or
IC

beneficiated products. of locatable miperals s ¢t to alty
req urred In ttﬁ)rs section were produce and sotjdb? the perrody

covered by such payment or adjustment;
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B) the estimated (or actual, if determined ntity of such
ore, (concentrates solu(tron or b rcrated or)fa] bricat gd products
produced and sold’ from such minin

e
g clarm or claims for such perrod
i f

(C).the estimated (or actual, determrned) Gross Yield from the
groductron and sale of such ore, concentrates, solutions or
eneficiated products for such period;

(D) the estimated (or actual, if determined) Net proceeds from
hhe roduction and sale of suﬁh ores, concentrates, solutions or
|crate (products 0l suc pe jod, nclud mg an |tem|za(§|on 0
the applicable deductions described in paragraph (b)(2); an
alty due to the

. (E) the estimated &or actual, if de termrnedg oy
United” States, or adjustment due to the United States or such owner

or co-owners, for such period.
(3) In liey of recervrng a refund under subsection (9), the owner of

CO-0Wners may etect to pp gustdn } due to such owner’or co-
owners as an‘offset ag { royaI | u rom suc p\wner 0 C0- owners to
the United Stat es undér this Att, regardless of whet er such royalties
are due for pro uction and sale from the same mining claim or clarms

involved |n the
or sale of

son dr rf]
e therefrom subject
e
0
[
mi
[

pers rectl
portation, pur
pro ucts' d l\h
’r r

c
urc
r
throu
N anp
ecreta y
on or

ornk of r alty
350na 01y reqeurroertS
In my |ance wrth

— = D
33 [qruen]

('D—\<o.—|-

s, ma
easona
ning co
eeé?t
ratnh
or

U
| sy
requir A dtsr’e matle rauarP btgfot inspectio

otifies thé recor
investigation specifi
that”such records m,ust

: g
f |Hvest|p|at| on st
f

S

a

aw, such

t ler of e fhat the

the %r atron) to maintain such -
erio applrca le to such audit or in

recerw

{es sments.—In any case in which ro¥alty pa%ments are not
uc ments a
terng on ?uc
t
a
onl

3
Sec tar% on the daté that such payments are dde, or when
e Ie s than the amount due, the eoretarY harge

late pa¥ments computed at the rate p/up she ){1
% ue ﬁ Fu ds In

Treasury a reasur urrent Va
ht Interest shall be computed

Department 0 t |
er men or S
on Ft % amount tthe d%%tlcr ncy and not on the fotal amount,

ind charged
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and only for the number of days such payment is late. No other late payment
or underpayment charge or penalty shag be char%ed In any case .in which
roeya ty payments are made in excess of the amo due 0f amounts are hold by
thé Secretary pendrng the out]come of pg in w hich the Secretary does
not prevail,” the Secretary s rom fund such overpayments or pay
such amounts to the person or persons ent itled thereto, together with
Interest thereon for the number of days such overpayment 0T .amounts were hold
gy the Secretary, with the add!)troH (p nterest charged parnst the United
tates computed” at the rate publis by the Department of the Treasury as
the "Treasury Current Value of Funds Rate."

(h) Audits, Payment Demands and Limitations.--

gl) The gecretar conduct, after notice, any audit reasonably
necte sary and appro rrat to verrfy the payments required under this
section.

mand letter for royaltny %on locatable
d from any minin yect to royal
t pe sent r rssue not ater than
ue ag must S cally
Iege ue a d the basis
ocata
an

r cIarm for rolyca]ty d ay#)
arm for

ik
| e
e| 0
I
prod n,
| 0a nt of
y the U
5
e

_..,D_—g —

€
nt
r

oo <

nrte

are commenced
expiration or
been due.

e
\ent IS issued
N

ih
o
t
n
il

|

[ 0 tét to offset the
, Pa st amounts owed to an% pers
0surt or (o ee

|
— ——-

5|Fgat|on to pay
el alify for

the 1ss hra(fl %e pa able

[
=
o
D
-~
—tr
jC

Act and

e
péevrous productron between the date of enactmentof
TPeasury

h | h
comspuucted Iantatheer:alrsteonp qbﬁ yheg ByetrltsesuDaenCaertmentgfj1

"Treasury Current Value of Funds Rate"; an

et
the

gj Disbursement of Revenues.--The receipts from royalties collected
under this section shall be dishursed as follows:

(1) One-third of 6uch receipts shall be paid onto the Treasury of tho
United States and deposited as miscellaneous receipts.

2) One-third of such recei all be paid b the Secretary of tho
Treagu)ry to the State li]n which |[t) h|n|ng claﬂ m which pro Jctroon

occurred Is located.
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edet?at One-third of such rece ,oets shall Pte)rald into a State Fun ét or th

F Fund in accordance with Title V; unti mination as provided In

section 506.

k) No Implied Coyenants,—The owner of a mining claim subject to the
provr(s?ons otppthrs trtYe shall have no ob?gatron, g,xpress or Hm ||e8, to
exo,lore, for, develop, rrrodHce or market locatahle minerals as a result of the
0b Watron to Bau roy ty hereunder, .and t e timing, nature, extem and,
manner of,exPI rn? e eloprng, mining marketing such locatahle minerals
shall be in the sole discretion of the cIarm owner.

TITLE V--ABANDONED LOCATABLE MINERALS MINE RECLAMATION PROGRAM

SEC. 501. ABANDONED LOCATABLE MINERALS MINE RECLAMATION FUND.
State Fund—-An’{PState within whrch roceeds are collected pursuant

to ti | from a mining clai %nd which el gible . to
recelve suc rocee ocate g{oa{r drap t] ? al establish, and
maintain an interest- mrnd andoned Tocatab eral mipe reclamation
fund (hereinafter ref ed To In this Title as State Fund") to accomplish
the purposes of this title

L(Jb' Federal Fund--There |s established on the books of the Treasury of
the rte States an .interest-h earrngF fund l}nown as the Abandon ed]
Locatable Minerals Mine Reclamatjon ‘Fund ererna ter re rred to In this
title as "Fe er un which shall consrst 0f eeds allocated gy
Baragraph 401(j)(3) from mining claims jn a Stat ere a S ate Fun has not
een-established or maintained under subsection (a).
SEC. 502. ALLOCATION AND PAYMENTS.

St te Fund.—Proceeds collected rsua nt to trtle IV and allocated b

gar g(a h 401§ag§ ) shall be paid by the Sec P af Treasury to the
tat und est rshed pursuant to § bsectron O ? A e Stat where the
mrnrn% d Lom which the roductr n occurred is locate 3/ nts to
State er rs subsectron wrth esPect to any mones receiveéd by the
Unrtﬁd S t]e % be mad e not late é %n tﬂe USINess dag of the
month in IC suc mones warrant gte rte States Tr asur%to the
Secretary of the terro avrn been recejved, excef [ any portion of
such monegs Whi ch rs un er e hich shall be placed | as%spense
gccount nol % resour u c alle ge Sucg warr nts shall Dbe rssued
ythe United States sur o ae t n ten days er receipt of suc
0neys g the T egsuu u pé ced a f“ pense count which are
etermr d to ue the ed te] hal 0 rr)aga e to a atﬁ Fund not
ater than en days ter suc Ien%e IS ﬁo % Any such amount
paced in s n e count endin solltion s ear | terest until the
chaIen%e |s re ved. In det rmrnr g he amou nt 0 meents to Je Funds
under this sectio n the amount of Baymen s shal 0 reduce by any
administrative or other costs |ncurred y the United States.
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itle 1v, and allocated
dgtate which has not

g Federal F Z{d—P{oceeds collected pursuant
J rom m|n|ng claims
ng and |str|bute in

a
Etﬁhs 2oy Paed“’amsﬁ”d{‘e'”%undt'ma%d'%ﬁﬁdf%
su%aseecnon 506(35 d‘é cred|teedcrteo atr de S

accordance with subsect|on (c).

I
|
o
rty

0 t
n a
CEE
|'[

expired de

éc?} Tran5|b|on.-,—Pr|or t time a 3tate establishes a State Flwd
@urs ant to subsection 501(a), H)rocee S collec e from a minjng claim
ithin such State shall be tEJos ed Into the eral und a nd allocatEIlmto
cuch State. Once a State esa lish els a §tate Fund un er su bsectign 1(a .
the State allocation In the Federal Fund with accrue |nterest S a e paid
bx the Secretary of the Tre surz to the ?tate Fund In a cordance wit
subsection (a),” Com enﬁmg threé years ater the date o enactment o thds
Act, the Secretary of the Treasury shall distr] ute rocee s then accrue ]
wnlcp are. thereafter credited to the] Federal Fun g equa Ily among all States
which maintain a State Fund established under subsection® 501(a), and for
which the Secretary o e Treasury's authori as not expired under

hich the S t f the T 's authority h t d
subsection 506(a).

SEC. 503. ELIGIBLE AREA.

(a) In General. -—Subl[ect 0 subsection (b), lands and water eligible for
reclamation under this title shall be Federal 'lands that—

have been adveysely affecte ast_mineral activities on lands

aband(or?ed and feft Ina d qd/ately re ?mmed) prior to the date of enactment

of this A and

(2) for which the State determines there is no identifiahle partY
with "a’continuing reclamation responsibility under State or Federal laws.

f_b),Specn‘m Sites and Areas Not Eligible.—The following areas shall not
be e |g|ble for expenditures from a Staté Fund;

2 Ang area sublject to a |an of o erat|ons submitte o (Pro ed
Pnor n or after the date o enac ent o l[h|s Act which rfl %
emining or reclamation of h area adversely atfected by past locatable

mineral activities.

ZJ Ang area affected by coal m mn I|%|b|e for reclamation
penditureés suantt section he Surface Mining Control and
Iamat|on Act (30 U.S.C. 1234)
(3) Any area desjgnated for remedial action pursuant to the Uranium
Mill Ta|||ngs Radlat|on Control Act of 1978 (42 U.S.C. 7912).
to n¥ ?eregnstR/StEvms lsn%%ﬂ a?nRtehse ONSEIIIOHM PernlsoawdneSandl?_t|apbu|rls|Ltjant
Act o? 180p U.S.C. 960 p 10T t0 P gate orqpenactment of this Act,
or where the Envnonmental rotection gencY has initiated or caused to’
be initiated a response action pursuant ‘to that Act.
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SLC. 504. USES AND OBJECTIVES OF FUNDS.

ﬂ% Use o[ Funds.--Moneys in a State Fund shall be used for the
recla ation o rgrble aredas. For purposes of this section, reclamation

includes—

backfilling, fencing, sealing, or otherwise controllrng abandoned
underground mine entries to protect public health and safety:

(2) abatement, treatment or control of water pollution;

(3) shaprn% grading, contouring and revegetation of land to prevent
orosion and sedimentation, or to enhance fish “and wildlife habitat;

(4) removal or control of toxic or hazardous materials;

3 analgsrs curatlon and preservation of structures, buyildings,
sites gr objects listed or eligible for listing pursuant to the National
Historic Preservatron Act (16 U.S.C. 470a); and

6) control or reclamation of surface subsidence due to abandoned
underground mines.

Fb? Priorities.—Expenditures gf moneys from a State Fund shall reflect
the following priorities in the order stated, but shall not preclude, where
feasible and” appropriate, a combination of these priorities for cost-
effectrve reclamation:

H The rotecton of
[ extreme d anger
vrtres

(2) The protectron of P blic health, safety, and generalwelfare from
the adverse effects of past mineral activities.

ublic health, safet eneral welfare and
Q from the adverse %ffeqcts or ast mineral

% Liahility.--No State, or a contractor for su cn State .enga e in
grov 0 reclamatron work under this ,.0r any ot entity "atthorized by
a State to %on HCt apnroved recl ma tro ctrvrtre , sh || be liaple _unde& any
provision o eral law or an COSts 0 d ma es.as a result ofactiontaken
or omrtte In th% course of r in ou ec ato ruant to this
section. Thgs ! sectron sha n t preclu e br Id f r costs and damages
as reéult gross negl |l?ence 0r |n nt na sc (5 Or purposes of the
preceding sentence, reckless If or wa misconduct shall constitute

gross negligence.

SEC. 505. REPORT TO CONGRESS.

b Elach ¥ga5rtea8ht80ta&eonwrrth a S(t)a”elnFungnuggCe(r)usnu“bnsec(t)ron 501 a) shall
chrnﬂ gentrr sites F ﬁrnrch mognes In the F % nave been spent
ring the preced rng year and srtes for w rch moneys sha be alloca ed rn

0 followrn ear, tho amounts spent or expocted fo bo spent on each such
tei, and ange}sltrmate of the num%%r of eligible areas thaFt) remain to be
cla

Imed in the State.

su
In
du
th
S|
re
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SEC. 506. SUNSET PROVISIONS.

(a Term|nat|on of Author|tr¥ —Tho Secretoy of tho Treasury's authorit
tﬂ allgcate funds to a State Fund under sect ho 502 shall expirg on the dat
that tho State submits an annual report to the Congross pursuant {o sect|on
505 which reports that there are no areas in the State which remain to bo

recla|med

) Terminatjon of Fund—U X e term|nat|on of autho |fy as prowﬁi 0d
ni S Bsecuon ;% with rewect State Funds, the Federa d shal
a 0 0 termingted, and_a procee s thereafter romaining in the Foderal Fund
shall be paid into the Treasury of th United States and de p03|te as
miscellaneous receipts.

TITLE VI--ADMINISTRATIVE PROVISIONS

SEC. 601. EFFECTIVE DATE.

Tho provisions of this Act shall take offect on tho dato of enactment of
this Act, except as otherwise provided in this Act.

SEC. 602. EFFECT ON FEDERAL AND STATE LAWS.

H Effect on th(i Genoral M|n|n% Laws.--The n ovisions of this Act shall
suge de the %enora m|n|n laws only to tho oxtont such laws contlict with
reqﬁnremens of. this Wherf no such conflict exdsts,,, the qeneral ,
mining "laws, including al *udma and administrative decisions Interpreting
them, “shall remain in"full Torce and effect.
(b). Effect on Qthor Foderal and Statg Laws--Exceﬁ)t an providod in
subsection (a), nothing in this Act shall be construe

1) as erseding, modn‘ amen repealing any other
grow(si%)n ? Eed ?a , PI ? gera[ 8 pS ato egllanhon
nactod pursuant therot , not expr es y uperseded, mod f| amended or
repealed,

2) without ||m|t|n the foregoing, as affecting or jntended to
affec(t)or In an ny qor fero W|?h 09 modify the Igws of the Staten
relating to th o ow orship, control, appropriatjon, une and distribution
of ground or surface waters or the regulation by States of surface or
grolind wator quality; and

(3) an affecting or modifying in any way, the rlqhts obligations or

liabilities of any person under othor provision of Taw

SEC. 604. SEVERABILITY.
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It any provision of this Act or the applicability thereof to any person
or cucumstange%|% hold .invalid, tne romaindor of this Act and the
aPpHcauOn of Buch provision to other persons or circumstances shall not be

affected thereby,
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BILL TEXT Report fo

H.R.1580
As introduced e

the House, May 9, 1995

COMPLIMENTS OF TOE
ALASKA STATE LIBRARY

r
n

H.R.1580 As introduced in the House, May 9, 1995

104th CONGRESS

1st lon
st Sessio 4R 1590

eneral m mrno laws to provrde a reasonable oy alt% rom mrneral
r 'ar % (v 5 EEeral TanBe S e (RAR A Shats DT ot fne
eclamation of abandoner? hard rock ’mrnrng sites on Fedepralglands and for
other purposes

To amen the

IN THE HOUSE OF REPRESENTATIVES

Mr. Youn%rem Aalnaska (forahrcrnrtsel Ca]Fveth lé/lreerc])rton Mrs VucanovrrncgrrSOn
and My Shage%NB rntrovguced tho ?l“Towrng brh; whrch was referredE to the
£s0

Committee on Urces

A BILL .

To amend tho gener al mrn ? WS o Ero de a reasonable royalty from mineral
Sl Bl it ety il il
reclamation or a% ngonedQ haro rock mining siteB Eedep ?glands tr} lor
other purposes.

SBSBSsssessassaBssssasssaessss

Bo it enacted by the Senate and House of Representatives of the United
States of America 1n Congress assembled,
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SECTION 1. SHORT TITLE.
This Act may be cited as the "Mining Law Reform Act of 1995",

TITLE 1--FINDINGS AND PURPOSE; DEFINITIONS

SEC. 101 FINDINGS AND PURPOSE.
(a) Findings.—Congress finds and declares that—

1) a secure and reliable supply of locatable minerals (s esseptial
to th(e)|ndustr|a| base of the Unqpeg States, national security, and

balance of trade:

comr%ze%rinaq?z gévyl]c?p,g(?,paorselt%nolf:eldoecr%faFalﬁdgnle{]sertﬂ%t”t]eartmmiasy ggfined in

this Act, and are difficult and expensive to discover, mine, extract and
process;

(3) the national need for locatable minerals will continue to e,xloand,
and without a strong mining industry the demand for the minerals wil
exceed domestic sources of supply;

. (4) mining of locataple minerals is an extremely high-risk, capital-
intensive engeavor,whhcq,, to.attract necess%ry ,nYestment, requ||r S
certainty apd predictability in access to Federal lands in establishment
of mining titles, and in the rights of owners of mining claims or sitos
to develop minerals;

5) it s tho national interest to foster and encourage private . .
entegp)nse In tne Qeve?o,pment of a domestic mmera?s mdu%tryp to maintain
and create h|gh—ga Ing jobs and tho various Federal, Stato, and local
taxes paid by th mmd industry in the United States;

6) the djversity. in terrgin, climate, biological, chemical, an
ot,her( gh(ysmal cond%ons, ,ana variation amon tt?e ocataple mmeraqs,
mined and the methods of mining and processing, require that reclamation
standards be tailored to local and regional conditions;

(7) there are extensive Federal and State environmental standards
that a[ﬁgly to mining operations on Federal lands, including State

programs Tfor the protection of ground water quality;

§) every State containing Federal |ands has enacted laws . and
re u{al)mns éovern nq ﬂ1e r,ec?am tion o} mined ,fands and, ?uf)éect to the
sugrema,c cladyse oj, ho United ?tates Constitution, those avY and
regulations, iIncluding financial assurance requirements, apply to mineral
activities on Federal” lands;

(9) changes in tho general mining laws of tho United States to
rov&?g,moreggwect ecor?omm return %o,th% Umteg States apd %Leater
Erotecnon of public resources are desiranle, so long as the an?os do
ot act as a d|ﬁ|nce.nt|ve,to development of minerals adverse(Jy affect
employment in the mining industry dr in industries that provide goods and
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b) Purpose.—It is the purpose of this Act to--

(1) promote exploration for and the development of a secure and
reliable domestic Source of locatable minerals;

rovid creased Fedgral revenu the location and
productrrP Hocatam minerals From Federaﬁ ‘an s through f es, patent
payments and royalties;

32 ensure that mrneral actrvrtres on Federal lands are conducted in
compliance with al glp icable Federal and State environmental
regulations and stand ds, Including standards governing mind land

relamation:

4 that all Federal lands affected b |
nde |( Zhe gsgrrrer |a mining Iean?sraarearre Ia 8 eas re/q[rnrlrneera yal Vlé%ie

of d State
?) rning 'r'&'vt‘eq grgrs
P Xisting prop
gt r

SEC. 102. DEFINITIONS.
When used in this Act:
"Assessment year" meas
o l)noon on the ¥L da¥
the lst day of September of the
Federal lands" ans t as provided
land s( %n? renterest rrln Ian owno E/) the United S
mineral location, ? A wore % ho mrneraz 0
claim or sito was located and w ave not heen
gen raI mining laws.

nual period commencing at 12
em Ber anrﬁ) ending at 12 ogclock noon on

the a
pt
follow rng year.
c

3) "Genoral mrnrn Iaws means thoso Acts which genorally ¢
chapte)rs f 5 and 16, and sections 16lgand 162,/ 0?
a

30 of Untred States Codo all Acts Peretotore onact%\ hi
amondatory of or supplementary to any of tho foregoing Acts,
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judicial and administrative decisions interpreting such Acts.

(4) "Loratable mrnerals meané éhose rals owned by the United
States an subJect to ocatron an rspo under the nera_l minerals
laws on fter the eff ectrveJ g gf th ct, but not rncludrng any
mrnera In tryst b nrt tat s fo any \ndran or Indian

rih efne In sec lon the Indiar* Mrnera Development Act of
192 101) or any mineral owned bt(),an Indian or Indian

tri s detrne in "tha sec rp]n that 1s ugec to a restriction
agarnst alienation im p nr ed States, or any mineral owned by
an¥ nco r(po rated Natjve villa cor oration, or regronal .
corporation and acquire d he grou or c rporation under the provisions
of the Alaska Native Clar Settleme Act 3 U.S.C. 1601 et seq.).

(5) "Miperal activities" means any ac rvr[g on Federal lands related
to, or jncidental to, ex Ioratron or or deye npment, mrnrng, production,
beneficl at n, or processing of any locatahle mineral, or réclamation of
the impacts of such activiti es

(6) Mrnrnag claim or site", except where provrded otherwrse means a
lode mrnrng cldim, pacer mining claim, mill Site or tunnel site.

(7) "Operator" means any person conducting mineral activities subject
to this Act.

E "Person" means.an individual, Indjan tr‘(be partne{shrp
associgtion, society, joint venture , joint stock .company, firm. ' company,
Irmrte labil rt compang corporation, .coop eratrv or other
granrzatron trumenﬁa ity of § ate overnment

udin bIrc owned utility or publicly owne rporatron of
State or Iocal government

9) "Secretary” means (i) in titles [l and V, the Sec etar of the
Inter(rgr acting roug the()B reau of Land Mana gement Erré ) title
the Secretary of Intetior acting r%ugh the B eau of d Management or
the Minerals” Management Servrce or borh, and (1ii) elsewhere In “this
Act, the Secretary ot Agrrcultu e, acting throygh 't he Forest Servrce
with, resBect o | Hd nder the lt urjsdic ron 0f the ecret [
Agriculture, and tho Secretary of the Interior actrng) throy hthe Bureau
of” Land Management wrth respect to all other la ject t
requirements of this Act,

TITLE 11--DISPOSITION OF LOCATABLE MINERAL DEPQSITS

SEC. 201. CLAIM MAINTENANCE REQUIREMENTS.

(ar)] Maint nance Fee.--After the date of enactment of this Act, the owner
of edc Eatentei prn claim or site Iocateﬂ pursuant to th g eral
mi rnrg Iaw whe ted before or after the enactment of this Act, shall

n
a anc ecretar annually on or heforo September 1, and until
gpatent Yt %oon rssued there)tor mgrntenance fee o E (f per mr gnéq ﬁ
or o owner of each unpatented mrnrn% claim or site located aftér

date of onactmont of this A pursuant to t %eneral mining . laws shall pay
to the Socretary, at he time the copy of the otice or certificate of
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(e) Failure of Co-Owner To Contribute.—Upon the failure of any one or
more of several co-owners of any mining claim or site to contrrbut such co-
owner or owners' portion of the locatign or marntenance fee under this
sect-on any co-owner who has paid such fee may, after the payment due date,
serve the delrn uth cn owner or owners with notice of su llure In

wrrtrng r ing uent co-0Wwner or owners cannot e ocated after

sonable . effoyts, (y brcatron In a, Igyenera circulation news ag
P lished in a locatl earest the mrnrﬁzy claim gr srte at least once a week
or at Iea t 90 days. at the expiration of y ?ter such notice in
wrrtrng 0r b}y publacatron, any delrnquent co- owner ails or ref u%es t%
contribute the owed portion, such co-owner or owners  Interest shall become
the property of the owner or co-owners who have paid the required fee

(fgj Locatio Fee--Tge owner of each unPatented mrnrn% claim or site
located on or a fer th te of enactment of this Act pursuant to the ?eneral
mining laws shall pay to the Secretary at the trme the notice or certfficate
of loCation _is [)Ied ith _the Bureau of H g/lement pursyant f
subsection 314(b) of the Federal Land olicy an anagement Act ot 1976 (43
U.S.C. 1744(h)), a Iocatron fee of $2 500 per claim.

(g) Credit Against Royalty.—The annual cIarm maintenance fee paid for
aHy yn atented mrnrng claim of site on, or eore SeBtem er or an yegr
S al e ?redrte% qarnst rhe amount of roy]a Ity rer]] H naer
title IV for such mining claim or site djring the owrng ass ssment year.

(h) Fee Adjustments and Disposition.—

fl ) At the end of each eriod of five a ssess(rnen y rs after the Pate

of e actrnent of hrs g ecre ry shal %Jus m tenan

and the ocatron ee eurre section yan amo unt equal to the
net ad ustme f Ah% mhp licit ngce defla tor for the gross natron |
produc esta ished by the Unit tates Department of "Commerce qver the
precedrng five year period, rounded up or down to the nearest dollar.

). The cretar shall provide owners of mining claims or sites with
notrce by u |ca |o the Federal Register of any adjustment made
under para not ater than Janudry 1 of any assessment year in
which the drustment IS mado.

ee adjustment under paragraph (1) shall apply to.the ment
e F ? ﬂte ne tJassessment eaP a ?erpthe( gssessmeanyZar in thr)can
otice is grve under paragraph (2).

4) All maintenance and locatjon_fees recerve by the Secretary under
this(s%ction séhall 0, pa?d into the T easw)r ﬂ YJnrted States )and %e
subject to the rovy(s,ron of title | of Public Law 46, 102 Stat. 1774
(43°U.5.C. 1474) making receipts available tor use y the ecretary f
program operations in Mining Law Administration.

1) Qil Shale Claims Subject to Clar Maintenance Fee Under Energy Polic
Act éf), 1992.-,—This section haﬁl no g to an C? shale claims 1 rwhrchy
a fee is required to be par under par raph 2511(e)(2) of the Energy Policy
Act of 1992 (30 U.S.C. 242(e)(2)).
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m) Amendment of FLPM
(1) Section 314(a

/‘\/

1976 (43 U.S.C. 1744(a)) is hereby repealed.

221 Section 314 ce f the Federal Land Policy and Management Act of
1976 (43 U.S.C. 1744(c)) is amended to read as follows:

"(c) Failure to File as Constrtutrng Forfejture; Defective or Untrmely

Filing.—The farlure to timely he copr{ of the notrce rf)r certif rcar]e of
location as reﬁ ired ub ecr] B h cons&rtute forfeiture ?

mrnrng claim and such ar S epull voldby operation f

Provided, however, That rﬁ shall not be consrdereda fallure to file rfthe
noérce or certificate of ea 1on 1S defectrve o t time |h frl d for record
under other State or Federal laws permrttrng e rnp the filin %
recordrnri thereof, or If the copy of the ndtice or e rti rcate is filed by or
on behalt of some but not all of the owners of the claim.'

SEC. 202. WAIVER AND EXEMPTION.
H(a?) Waiver of Fee.--The maintenance fee provided for in subsection 201(a)

shall be wajved for the owner of a mrnrnﬁ claim or site who cer&rfres in
writing to the Secretary, on or before the date the Parment Is due, that, as
of the date sujh payment is due, such owner and al ated persons own not
more thap twenty-five unpatented mrnrhlg Iarms or sites. rr/ow ]

miping claim or’'site that Is pot requife ay a maintena ce( ee under this
Sl#bsectron shall contrque to be subject to gh assessment Ir requl)rements
of the genera mnrn? aws or of any other State or Federal law ject to
anz suspension or deferment of ann}rﬁl, assessment work_ provided b}g law, for
the assessment year following tho filing of the certification, and paragraph
201(b)(1) of this Art shall not apply.
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(b), Related Persons.--As used in subsection (a), the term "related
persons" includes—

‘) the s %ouse ang depe d t chil dren (as defined in section 152 of
eI ale](rjnal evenue Code of 6), f the ‘owner of the mining claim or
a

(2) a person controlled by, controlling, or under common control with
the owner of tne mining claim “or site.

¢) Exemption.—The owner of ning.claim or site who certif |e
Wrtrrr to t g Secretary on or be? ?e tn 9|rst da o?

S in
any assessme ¥ ar
that actcess to such mrnrnr{r claim. or site was denie g ring the
Error assessment ear b¥ he action or inaction ot an tate, of
ederal over] rn rbta 0f rcer agency, ar court, ?r bZ(H nd an triba I
authorit all exempt from“the maintenance sef] en t work
requirements of subsections () and gb of section 201 for the assessment
year following tho filing of ‘the certification,

SEC. RE\?ERTE%OD FAITH REQUIREMENT; RESIDENTIAL OCCUPANCY; DIVESTMENT AND

”} Good Fa th Hol |n of Mini n Claim or Site.--The Iocat]r

aintenance, use o n aten t d m Hrn? Blarm or site eth r Iocdated
efore or after enactment 0 hrs Act, shall be for the purpose o conducting
mineral activities in good faith.

(b?1 Resrdentral occug ney. --The Secretarr( shall not Prohrbt residential
occupanc an anpatented mining claim or site and shal egu re remova
of equrpment or facilities untrl mineral activities are comﬁlee . If such
occugan;i IS shown in a notice of | Htent of ﬁ)lan of operaAro to | be

reasonably required to accomplish the mineral activities described therein.

(¢c) Reverter.— (1) Land patented under Section 204(a) shall revert to the
United” States if—

% the land is used for a purpose that is not authorized under
subsection (a);

(]?? dth unauthorized use is not discon n]ed wrtgrn a tr e P eriod
spec the Secretar but not e rI an 0 K [

Secr etarK rovrdes the owner of the land wrth written hotice pursuant to
paragraph (2) to drscontrnue the unapproved use); and

2 the Secretary elects to enforce the reversionary interest in
accordance with paraéraph (2).

(2) The reversion under paragraph (1) shall take effect if—

éA) the Secretary files a declaration of reversion in the office of
tho erIuorreau of Land Management designated by the Secretary of the
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B) the Secretary records the declaration .in the office of the count
recor(d)er of the coun>ty which the lands subject to a reversion are )

situated: and

r(C? not later than 30 days after reco |n% the declgr tio.n
reversfon, the Secretary serves on the cwner of t ubjec
reversion recor?led coPg g glaratr the same {re 1
summogs and cgmp int aré serve Fr the Federal Ru ? Civ
Procedure, IVers Fayment air mar et value of the su

interest at the time of the reverter

0f
ttO
hr

rrace

(321 The Secretar?r may renpounce a rever5|0n bY |I|n% g relcordrné]
declaration of renou %ement la the same o trces n whi eclaration of
reversion would have peen filed under rnara 2 ecretary may
renounce a reversion for any reason, | 56 rn which--

A& gortron of the lands included in the rr)atent have heen used for
solid waste disposal or for any other purpose that may result in the
disposal, placement or releasé of a hazardous substance;

(B) continuance of the reverter serves no public purpose; or

(Cg it would not be in the best interest of the United States to
exercise the reverter.

Revrse(} E%g% easte%Ot% % Ed %qu%e ﬂg)ertﬁgtwrgnsuz 12e50t2t3033th%r ||2r:n)’?ﬂa(t)rfo rtrhse

of this subsection shall sostate.
(d) Repeal of PatentingMoratorium; Processing of Patent Applications.--

él) Sectionf] 112 and 113 of PuDlic Law 103 332 are hereb reﬁealed
The Secretary snhall diligently process all applications atent and
shall make determinations for all such applications regarding patent
Issuance as expeditiously as possible.

2) The provisions of thrs Act shall not apply to mining or mill
site (c?arm (p) t%r which Batent application py |Ieda h/ g
Secretary on or before May

TITLE 1ii—SURFACE MANAGEMENT OF MINERAL ACTIVITIES

SEC. 301. PURPOSE; APPLICABILITY; OPERATING AND RECLAMATION STANDARDS.

rgose --1t . is the purgose of this title to provrde for mineral
entry, exp Ioratr locatron and rat rons pursuant to the general mining
Iaws In a manner that will not un uI hinder such actrv ities or diminish
rights, rl)cu |ng Ht not limited to all tatutory and o ﬂn law rrghts of
access, tained” under the general mrnrn aws or ot authorities,” but will
assure that such a trvrtr esare con ucte In a manner at Wil Eevent
hnnecessar e degradation of nopmineral surf a re ources on Federal
and s. |ance wrthhth rrnrlovrsrotns 0f thrs title s > ansft tth deral
compliance | e final sentenpce_o lon 0 e ra
LandpPolrcy ang gr?agemen Act (43 gC g bf)s; 63(2% any Btan (?ar
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elated to the management of surface resqurces withi e National F est
g;stem contenneg1 mgor er?veé Fr the Organtc Atpmrin fra | on Zté]% SC
473 et seq.?:, the Multiple-Use S tained-YTeld Act o 19 60 (16 U.S

seg.a, the Forest apd angeland ewahle Resources PIannmgi Act of 1974 (
U.S.C. 1601 et seq.), or any ¢ the Iw apphcable to Federal lands subject to
this title within the National Forest System,

licability.--This title shall apply only to mineral activities on
those )Fe%gyal lan Asywhere the surface estaPeP ¥s mdnaged by the al of Lana
Management or the United States Forest Service,

8 é)perattons --All mineral activities og Fe eral lands s hall be
Bond cted 'S0 as to prevent unnecessary and t# ? 3t|on of Fede Ian(ts
y complying with applicable requirements o Federa State environmenta

protection (t]avvs including but not limited to—
(1)  the Atomic Energy Act of 1954 (42 U.S.C. 201let seq.);

(2)  the Clean Air Act (42 U.S.C. 7401 et seq.);

(3), the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (42 U.S.C. 9601 et seq.);

)
)
)
|
(4) the Endangered Species Act of 1973 (16 U.S.C.1531 et seq.);
A se
)

(5 the Federal Land Policy and Management Act 0f1976 (43 U.S.C.
1701 ‘e
b

(6) tne Federal Mine Safety and Health Act of 1977 (30 U.S.C. 801 et

seq.);

(7) the Federal Water Pollution Control Act (commonly referred to as
the "Clean Water Act") (33 U.S.C. 1251 et seq.);

L(Jtsg the Forest and Rangeland Renewable Resources Planning Act of 1974
16 C. 1600 et ceq.);

(9) the Migratory Bird Treaty Act (16 U.S.C. 703 et seq.);

go.O) the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et
seq.);

(11) the National Historic Preservation Act (16 U.S.C. 470 et seq.);

(12) title XIV of the Public Health Service Act gcommonly referred to
as the "Safe Drinking Water Act") (42U.S.C. 300f et seq);

(13) the Solid Waste Disposal Act(42 U.S.C. 6901 et seq.);
(14) the Toxic Substances ControlAct (15 U.S.C. 2601 et seq.),* and

éS )] the Uranium Mill Tailings Radiation ControlAct of 1978 (42
U.S. 901 et seq.).
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d) Reclamation.—|n order to_prevent unpecessary and undue degradatio
of sd tace resources, Fodera? Ianfp dist urbeoP by m rnyeral actrvrtresg sﬂ Il rhe

recIarmed to the extent economic ily and technically practicable, iri
compliance with the provrsrons of subsection 304(a).

ged) Designated Lands.—Where mrneral ac |vrt|es are to be conducted
gn Federal | nds dmrﬂhrstered (hy t Bureau o[ Land a ement or orest
ervice soecr |ca esignate bg any special Act o ress gp ﬁ
specific Tand mapagement,” resourc protectron or reclamatr n standar SUC
as wild and scenic rivers and de(fr gnated erness) to such lands, suc
nagement or protection standard sha I appy to the extent of any conflict
|

with “the provisions of this title.

SEC. 302. AUTHORIZATION FOR MINERAL ACTIVITIES.

(@) In General. ——Excerot as otherwise provided in subsections Sb) and (c)
of thi§ section, no erso mag engag e In mineral activities on Federal lands
unless that person has filed |dn"of operations with, and received approval
of the plan from, the Secretary in accordance with section 303

(b) Notice Required.—
« person ma% engage in mrneral actrvrtres on Federal lands that
0

cause( only minor, rt térm, read Jy reclaim Pe Impacts on surfac
resource, |nc|ug but not' limite to rnr expl ratory test o|e
drifling and road construction, only after |n 1th the” Secretary a
notice of intent to conduct such activities.

(2) Such notice shall include—
(A) the name and mailing address of the operator;

(B) .when apbplrcable the name of the rarnrnag clarras 0f sjte(s )
ang serral numoer(s) assigned to the mining claims(s) or site (3
which mineral activities are proposed;

(C) a, statement des rrbrqg e activities proposed and their
location in su rcrent eta ocate the operations on the ground
and giving t ororoxﬂlmate ate when actolvrtrej Wil beg;
statement Bhall clude a descrip tron ag the location acces
routes to be constructed or rmprove the type of equrpment to

used in their construction:

(D) .a tatement that reclam tron of all areas will be completed
as re urreé |¥ subsection 3015(3 érn hat mrneral activities v§ll
cognplg with the operations standard as required by s ub ec on 1(c);
an

(E) evidence of financial assurance as required by section 306,

rh |hure of the ogeJator to conduct mingral activities in
conformance wrt tho notice and tho requirements of this title may cause
the operator to be subject to enforcement pursuant to sectron 308
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4) a map showing existing and/oy proposed roytes of surface access,
or ot(h%r meal?ts of ac%e andgtdenttfytpngpareas where sur?ace disturbance

will occur:
information describing the land an d water resources of the area
8 533 to. be dlstur e !)y tﬁe proposed miner F activities and any
Ph 0se m|t|gat|on measures necessary to comply with tho requirements of
g M 8c|addat|on (P%n V\f]hlch includ | %rop?sed measures to reclairg
Fede an sturbe e proposed mineral activities as require

under subsection 3

(7) evidence ot adequate financial assurance as required under
section 306; and

a monitoring plan to assure compliance with the requirements of
the pIan of operations.

lan ot Operations Review,-- 0sed erations shall b
submttt dj Soecre tary, who shall B Rt gc nowt 8§e recer thereot3 to
the operator e Secretary shall prom reV|ew the proposed pIan of
operations and shall notify the operator W|th|n 30 days—

(1) that the plan of operations has been approved as submitted;

2) of all changes in, or additions to the propose n of
opergtt)ons necessartgJ d H rtﬁ) ? “}a

to comply with the requirements of this title; or
(3) that a sPecmed reasonable amount of time is necessa yt
complete the rev ew, setting forth the circumstances which justify the
additional tim
(c) Mineral Activities Pendtn? Review.--Any op erator who has submitted a
glan 0f operations under th ection may conthu 0 Co duct ineral
ctivities ot erW|se authortze ursuant to subsections (b ?% 0f
section 302 within the geograp iC area covered by the proposed plan of
operations pending I1ts approval.
(d) Plan of Operatigns A p ﬁ rovall) Tho Secretary shall approve a
proposed plan of operations within a reasonable period” of time if--

(A) the proposed ?Ian of operations substantially complies with the
requirements of this title; and

(B) the applicant has complied with the requirements of section 306
concerning financial assurance.

2 after review, the Secretary determines. that a proposed n of
opergt?ons Wlh not suBstanttaH]y compr ¥h the re quwements IOo?pthts [plﬁ
to ecretar shall sPem e|C|en les in the E)ro posed Pan shall
re stteofea | the odpla] to with
r |remens this tIe an sha s ecify all necess modtftcatlons to
the proposed plan.
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(e) Modifications to an Approved Plan of Operations.--

(1) Minor modijfications . —At angdtrme duying which mineral | ities

Ctlv
rd

a
are heing condére ted under an approv gan of oPeratron an o e ? may
make min0r modifig atrons to, th apgrov lan 0 per tions n%t |ng
the Secretary. Fa Ilure of the Secretar respon |t|ng within
days of recer t of the proposed mrnor modrfrcatron shall be deemed to be
apJ)Jova of the minoy odrfrcatron gur?oses of this title, a "minoj

ification” 1s cha Re to the rove an_of operations that is not:
likely to result |n S |f|cant |mpacts to surface esoyrces different

from those previously considered in the approved plan of operations.
(2) Revrew of mrnor modifications.--1f the Secretary determrnes that

a gro 0sed minor mo fication may be srgnrfrcant the Secretary s
Er vide a statemep reasons ar; mag uire . th OB erator to ubmrt

ni rcant modr catron to the plan 0f operations pursuant to aragraph
(3) of this subsection.

(32 Si ?nrfrcant odrfrcatron — At any time during activities under an
ap(Provd an of operations, the gerato propos a,?,r nificant
maodification to th aEpr oved (ﬁ’l 0 eratr ns Asignificant
modf?aton must e ub rét , revrewe groved In the same manner
as a plan of operations under thrs sectron exc t the modification
neeg,fnot include informati n required unde subsectron 30.3%12j If the
modification re Uires no § an e to sc rn or ation: Provid hé)we,ver.
That approval o ch odificgtion s neither requrre nor be ﬁnred or
conditioned upop r r it, re esrrr; , reconstructron, closyre or c,an%e In
the ob)erat on of a crlr y, st cture or mrneral actrvrw previously
aﬁgro eqd rgur ose o{ this trt , frcani,m?dr cation” 15 a
C nqe to the pprove E n of oge atrons w rch is likely to result In
significant impacts to Surface resources erent from ‘those previously
considered in the approve an of opera |ons

dered th d pl f t

R
|M equest b secreéa — At any time durrr&ngvahrch mrne |0ns, the

act ies are be nduc under-an am%rove

Secretar mar%/ request hat an operator submit a modrfrcatron to the

apphrove of ‘operations tog ther wrth a written determrnatron that

uc odificatio eces ar event unnecessar nd e

aert;ra ation of Fnedera gs E) ired by sect ron &0% H ecretary's

de ermrnatron that a modrfrcatron 'S neces arK %r [J ect to notice

t? tn gperator and a rqu ar|n% at the rﬂues ho operator.

[T the Secretary has rea ested modrfr tr n und e his paragra h,

mineral activities ma% cgn inye in accor) ce wrt the 3pprovd plan of

operations until the ification is submitted, reviewed, and approved.

éf) Term.-- AH a roverﬂ glan of o era ons shall remarn rr(rj fect as
approved until t ne a ctrvrtre] S ecf to t rﬁ) rovo Tn (?
operations are completed or until the plan o operatro IS mddifie

Transfer of Rights.—An operator may transfer, assign, or sel|l an

[l ht(sq)assocrate_d wrﬁr an approve pfian of gperatrons wrtho%t appr,ova' byythe
SecretarP{: r,rovr,qod,, That tho successor in intergst agrees i ,vvrrtrn% to
assume é e rabg Ities and recl matrog responsibiljties established g the
approved plan of operations and provide evidence of financial assurance as
Bequrred Fnde,r section 306, Th? ransfer assrvgnm.ent, or salg shall not
ecome offectivo prior to tho filing of such writing and ovidonco of
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urance of th

financial as ura] %e with tho Secretary. Tho financial ass g
transferee shall be substituted for the assurance previ ousl submitte by the
transferor and tha financial assurance of the transferor shall be fully
released.

SEC. 304. RECLAMATION PLAN.

A reclamation plan submitted with a proposed plan of qperations pursuant
to section 303 shaql mctjude approprratepmepasurespto complpwrth subFs)tantrve
reclamation rwurrements the "State |n which the pro osed mineral .
activities will be located to the extent that hose ulrements are not in
conflict with the purpo?es of the general mrnrnIg Iaws nd this Act, ftnd the
applicable provisions State. and Federa envi onmental prot ection faws,
mc’udrn? those Federal laws liste ﬂ ugsectron P ? g osed
reclamation plan that complres wrt c tate and edefal r rements shall
be deemed sufficient to prevent unnecessary and undue de Igra a |on and to
compIY with subseftron 301(fd, and ¢ frcatron or othe aPprovaI |ssued by
a Stale or Federa gencY mpl e with such laws shall "be deemed
compliance with this section.

SEC. 305 TRANSITION RULES.

plicability to Existing Operations.--Mineral actrvrtres for which

an 0 erator B %uthorrzed to proceed under notice or for vvhrctr plan of
erations has een arpnnrove Error to the date of epactmont or this Act shall
ntrnue under the te s and conditions of such notice or plan. Notrces whrch

were filed within 30 ﬁg of tho eféegtrve date of enactment and é)ans of
rr])eratrons which have been T ubmitted before byt not apProve on the date or
actment 0f éhrs Act, shall be Fevhe,wed based on, the law exrstrn? on the day
grror the date of enactment of tnis Act, Srgnrfrcant modifjcations to
Bnroved Plans of orf,erat‘ons shall he submitted, reviewed, and approved
pr suant to \he aELP |cabe,r,e%u,|rements ? this title: Provrde% owever,
hat a Prova of SUch modifications shall neither toquiro nor be conditioned
upon retrofit, redesign, recopstruction or change in the operation ol any
facility, structure or mineral actrvrty previously approved.
lgb) Financjal Assuran?e and Enforcement.--Notw rthstandrng the provrsrons

ot subsoctlon ﬂa), tho en orcemept P sons ?f section 308 sh g
all mineral activities on the e c lve Fate 0 s Act an vvrthrn N ear
after the effective date of this Act, all o erators operating under notic
a plan of operations shall submit to tho Secretary evidence 0f adequate
financial arsuranco as may be required under section 306

SEC. 306. FINANCIAL ASSURANCE.

(a) Evidence of Financial Assurance. —(12 rior to tho commencement of

ny mineral activities requiring a plan of opera s, operator shall
Hn stt evidence to tno S creta [t)a bon IOsure Prnpsurance or other

on

l ty,

financial assurance (includ rnm}; tho use of bond rn 0
ur ith

o or a financial
assurance }ns frument E)osted a Statbo or anot F ral a ency) In an
amount sufficient to covur the reasona estimated coot to ¢ mplee

reclamation as roquirod the plan of operatrons



