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No, they haven®"t been decided before the district court. They're
still alive before tho district court.

SENATOR HALIORD:

So all the Drovisions that were in the Babbitt case, with the
exception o«. the provision that allows federal management, are
still there. It"s hard to understand how things are consolidated.
Take a series of cases that are consolidated and then you drop one
issue of one case, which in a consolidated product of these four or

five others.

JOANNE GRACE:

It"s extremely complicated. Only that issue was dismissed.

SENATOR HALFORD:

So what remains of the Babbitt case?

JOANNE GRACE:

There wore throe counts in the Babbitt case. Tho other count
relatos to tho United Statos assertion of authority over navigable
waters. When wo filed that case, the federal subsistence
regulations said, "These do not apply to navigable waters, they
only apply to non-navigable waters on federal lands. In other
words, waters where the United States owns the submerged lands in
any navigable waters where thoy (indisc.) subnorged lands. But yet
the regulations wore lifted straight from the state regulations.
It seemed to cover waters that we consider navigable. So tho other
two counts in Babbit essentially say, "Wait a minute. You say
these regulations apply when it"s non-navigable waters. Well where
is that. Which waters ore navigable, which ones are not navigable?
Where docs regulations apply? How is the public supposed to know
where the federal apply and where the state regulations apply?"
That issues has not been litigated and whether it will be depends
somewhat on what the Ninth Circuit said.

SENATOR PEARCE:
Senator Leman and then Senator Hoffman.

SENATOR LEMAN:

Just on that point, 1if that"s the caso, you haven®"t dropped the
ontire case, why isn"t it listod on this list. Why (indisc.). 1*m
18 1 guess.

JOANNE GRACE:

*Indisc.)



SENATOR HOFFMAN:

Yes, on the Katie John versus che United States case, (indisc.)

hearing the decision here shortly, | guess. The question | have is
that | assume your party is going to appeal that the United States
Supreme Court, and | wonder how many case are appealed,

historically, and how many are heard? What's the time frame that
you might predict that a decision would be made by the Supreme
Court on whether or not they would hear.

JOANNE GRACE:

(Indisc.) the Ninth Circuit agreed to expedite the case. Whether

that means that it will come out with a decision soon, | don't
know. I understand the Exxon case (indisc.) granted expedite
(indisc.). Once the Ninth Circuit issues its decision, my guess is
that whoever loses will petition the Supreme Court to take the
case. The Supreme Court, my wunderstanding is accept about 1

percent of the petitions that it gets.
SENATOR HOFFMAN:

And how many petitions do they get?
JOANNE GRACE:

That | don’t know.

BRUCE BOTELHO:

It actually less than 1 percent. It's ranged most recently - three
or four thousand a year. They accept somewhere between a
hundred... It's been less in the last two or three (indisc.)

SENATOR HOFFMAN:
Even the scope of this case, the (indisc.).

BRUCE BOTEIJIiO:

My own sense is that it's not highly likely, mainly because it is
an issue |limited to one state - only to the extent that there is
some... Well, of course it's going to depend on the decision

itself, to the extent that there are implications for other states
that probably enhances the possibility that that certainly be
accepted, but to the extent it focuses on one state. The Supremo
Court has generally chosen not to take - to take up those cases.
They generally look and accept cases where there have beon
conflicts of law between the various circuits, whether it's dealing
with abortion rights or other topics where there has beon
conflicting decisions. Of its nature not one that another circuit
would have dealt with. So, my )udgement is that it is more likely



than not that a petition for cert would probably not be granted.

REPRESENTATIVE HOFFMAN:

So on the time frame, there's a possibility of having the Ninth
Circuit make a decision in a year from now and then when an appeal
takes place, what's the time frame do you think the Supreme Court

would make its decision?

BRUCE BOTELHO, ATTORNEY GENERAL, DEPARTMENT OF LAW:

The parties would be required to — a party would be required to
file a petition within 60 days. Generally speaking, there is first
a brief round on whether petitions shoull be granted. If it is
granted, it would probably be placed on - if we're lucky enough,
the calendar for next year. I think it would be highly unlikely a

decision would be rendered, assuming we have an opinion by the
Ninth Circuit tomorrow, before mid 1996, and more likely 1997.
Joanne you'd have a better guess than | do.

SENATOR HOFFMAN:

Would it be fair to say that it is possible that the deadlock that
we see here in this state that no human take in the near future
that a lot of the petitions is going to result with this case.

BRUCE BOTELHO:
Senator, if you could try that again on me.

SENATOR HOFFMAN:

It seems to me that the impasse on the constitutional amendment,

which | proposed, and at present — it seems to me that many of tho
people | represent are liking more and more the federal decision
that is coming down and there is the possibility that they'll be
asking me rjt to support a constitutional amendment. And | would
be siding with the present leadership then to retain federal
management. The question | have, | guess, is that if this — you
know it seems that the longer we wait, the lines are being drawn
tighter and tighter and the question | have is, 'Do you see any

deadlock breaking on either side until this case is resolved?’

BRUCE BOTELHO:

Madam Chairman, I'm not sure whether one could say it3 goodlock or
deadlock would be broken bofore except to the oxtent of the people
feel increasing tension about it. I would assume that if the

decision rendered by the Ninth Circuit would be to find that the
federal authority extended into navigable waters would be a very
strong interesc, particularly among commercial fishing. In sports
fish try and narrow or eliminate tha-. kind of federal oversight.



On the other hand, the decision essentially affirms to state's view

that the federal oversight is Ilimited to public lands, that the
consequence will be little interest by commercial and sports
fishers to try and resolve the matter, and perhaps we would also
find among those who have traditionally advocated the

constitutional amendment, the decision that federal management on
federal lands is the way to go, and forget about state management.

It's all speculation, but | would say that there's no key that this
decision is going to have, to really unlock the riddle. If people
are holding out that that's going to give us the solution, I'm not
sure that lawsuits are the way to set public policy. It's

obviously your...

SENATOR HOFFMAN:

Then | guess | would agree, you know, with you and that's why I
think we need to try to work on it, because iif it comes out in

Katie John, that my constituents are going to want to continue to
retain their own management.

SENATOR PEARCE:

If you want to go back to Senator Taylor and Senator Halford, are
there others who have not asked any questions who wish to do so?

SENATOR TAYLOR:

Thank you. W ill your client appeal Katie John if he loses?
BRUCE BOTELHO:

Yes.

SENATOR TAYLOR:

If Judge Holland imposed a stay on enforcement of the regs proposed
by Mr. Babbitt, was that stay lifted when the case was dismissed?

JOANNE GRACE:

Judge Holland's decision in the Babbitt case simply maintains
status quo. If he'd have ruled in favor of the state, then he
would have invalidated the authority of the Federal Subsistence
Board to regulate, and the Secretaries of Agriculture and Interior
to manage fish and wildlife anywhere on public lands in Alaska.
But because he ruled against the state, there was no need to stay
that decision to maintain tho status quo.

SENATOR TAYLOR:

Have they, in fact, stayed it themcolves during the pcndoncy of
that appeal?



JOANNE GRACE:

The Federal Subsistence Board took over management of fish and
wildlife on public lands a couple of years ago. So, they are
already managing and Judge Holland's decision wouldn't change that
because he essentially ruled they have the authority to regulate.

SENATOR TAYLOR:

The court dismissal of the appeal certainly precludes us - the
state from ever precluding them from regulating subsistence on

federal land...
JOANNE r RACE:

Theoretically, | suppose we could bring...we withdrew with
prejudice only as to that case. So theoretically, | suppose we
could do it again.

SENATOR TAYLOR:

Can you sign or someone over there on that table, sign a
stipulation dismissing that case with prejudice in front of that
court. I mean, you could not in good conscience bring that case

again before th * same court...

BRUCE BOTELHO:

This Administration will not.

SENATOR TAYLOR:

Well, that's doesn't shock me.

SENATOR HALFORD:

Let me just... if there is an adverse ruling in the Katie John case,
w ill the state of Alaska appeal that ruling to the United States
Supveme Court?

LRUCE BOTELHO:

Il affirm it again, yes.

SENATOR HALFORD:

Okay, that's...do you think we will get a stay? If there's an
adverse ruling, do you think Judge Holland will extend his stay of

implementation?

BRUCE BOTELHO:



That issue, Madam Chairman, | believe, was primarily going to be a
question for the Ninth Circuit, not...

SENATOR HALFORD:

Okay, it wouldn't be done by Judge Holland, he stayed his to go to
them, but then they have to stay it to go to the Supreme Court.

BRUCE BOTELHO:

If they rule against the state of Alaska...
SENATOR HALFORD:

Yes.

BRUCE BOTELHO:

Actually, | guess it depends on the posture of the case, where it
might first go to Judge Holland, but I'm just trying to reflect
right now whether it goes first to Holland or whether it's a

question first presented to the Ninth Circuit. It depends on
whether there's a remand back to the district court first. Let's
assume that it goes back to Holland, would he extend the stay? | do

not know.
SENATOR HALFORD:
Well, ya, | mean, what are the chances of an adverse ruling in the

Ninth Circuit with essentially an immediate effective date? That's
what we're ending up with in terms of management structure.

BRUCE BOTELHO:
Madam Chairman, my sense would be, given the nature of the case,
that it's more likely than not, that there would not be a further

stay once the Ninth Circuit has ruled, iif it rules against the
state

SENATOR PEARCE:
Speaker P hillips.
SPEAKER PHILLIPS:

Bruce, time and time again, we have been told that if Alaska comes

into compliance with the federal law, that we will be guaranteed
tho right to manago our fish and game resources again, or at least
manage them with tho least amount of federal interference.
However, you will recall that when the... the same promises were
made to us when wo reassumed management of tho walrus under the
Marino Mammal Protection Act. And onco we had that, thon the
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management was forced... we were forced return walrus management to
the federal government due to continued harassment by the federal
government. Do e have any kind of guarantees whatsoever, that if
we were to take action, whether it be to come into compliance as
has bean stated, or to reach some kind of compromise, or to come up
with some kind of solution, do we have any guarantee whatsoever
that the federal government will pull out and take wus out from
under this threat of their interfering with our management?

BRUCE BOTELHO:

Madam Chairman, it's a difficult question to answer. I don't think
there is an absolute guarantee and | think that Senator Taylor is
correct when he has identified one aspect, | think, very important,
sometimes overlooked, which is that when we talk about a
constitutional amendment and subsidiary laws bringing the state's
laws consistent with ANILCA, it does mean, obviously, that — maybe
not so obviously - that fish and game managers would be state
managers, setting guidelines. But it does not eliminate federal
court oversight. ANILCA, by its terms, provides for any aggrieved
citizen or person - not limited to citizen - to seek recourse

ultimately in U.S. District Court, and to the extent that there is
not resolution, the federal district court retains the right to
fashion relief. And that would occur, does occur now, and would
occur also with a constitutional amendment. The effect of a
constitutional amendment found to be consistent with ANILCA, simply
means, and it's an important simple, that it would be state fish
and game managers managing fish and wildlife resources within the
boundaries of Alaska. But it does not mean there's no federal

court oversight.

SPEAKER PHILLIPS:

So, just to clarify... could I just verify and clarify your
response. We could take any kind of action we want in the state of
Alaska. We could do anything we want to try to come into
compliance ... to meet the federal compliance and that s till does

not guarantee us, that we would have the rights to manage our fish
and game resources, regardless of what we do.

BRUCE BOTELHO:

If I've not beon clear, Madam Chairman, we do have the right to
manage. We are subject, however, to federal court oversight by
ANILCA. Whatever changes wc mako tha** bring uo into compliance,
the actions of our state government vould be subject to a person
challenging our... the propriety of our management undor the
guidelines of ANILCA. That is, whether we have in fact satisfied

the rural subsistence priority found in Title 8.

SPEAKER PHILLIPS:

- D



What are we wasting tine for, th.*n?

REPRESENTATIVE BUNDE:

Well, | tend to oversimplify things, but to me that says that the
state can manage, as Ilong as they do it the way the federal
government tells them to. In other words, the state managers do

the talking, but the feds pull tho strings.
SENATOR TAYLOR:

A puppet.

SPEAKER PHILLIPS:

Do you have a question Representative Bunde?
REPRESENTATIVE BUNDE:

I thought that was a question, but... (laughter).
BRUCE BOTELHO:

I would agree that you have a way of oversimplifying the problem.
SENATOR PEARCE:

O.K., Senator Hoffman.

SENATOR HOFFMAN:

So in effect, it's judicial management of our resources. In final
review, then we have very limited control.

SENATOR PEARCE:

Senator Leman, are you on that same point or different... Never
mind. Representative Porter.

REPRESENTATIVE PORTER:
Koll, 1 guess Ilot me take the next logical step. Is it a fair
statement that the only way to do away with that subsequent federal

oversight is to change ANILCA?

BRUCE BOTELHO:

Federal court oversight? Tho only answor is an amendment to
ANILCA.

SENATOR LEMAN:
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Bruce, have you had a chance to look at SJR 19 that was just

introduced within last... | don't remember... two or three days?
"1l just tell you what... it requested that Congress clarify in
ANILCA, that use of public lands is I|limited to only federal lands
and waters. Now would that solve the problem of the federal

federal command chain over lands and waters or is something more
required than that?

BRUCE BOTELHO:

I guess I'm not sure | quite understand the question. The
resolution does what?

SENATOR LEMAN:

It aBks Congress to clarify that federal lands... the definition of
public lands is Ilimited to only federal lands and water.

BRUCE BOTELHO:
It strikes me that one of the difficulties is that is somewhat...

SENATOR LEMAN:

Your resolution Drue? Isn't it your resolution? Who introduced
this?

SENATOR PEARCE:

Senator M iller's ...

SENATOR LEMAN:

Is that a correct characterization?

BRUCE BOTELHO:

It may be somewhat circular, however, when there is a dispute as to
what constitutes federal waters. That really is really the essence
of what Katie John is about.

SENATOR PEARCE:
Representative Davies.

REPRESENTATIVE DAVIES:

Mr. Attorney General, the gquestion was asked a minute ago that, you
know, then the only solution to this problem is to change Title 8
of ANILCA. But doesn't, in fact the root, I mean the base
authority in this case go back two steps farther than that.
Doesn't it go back in tho first instanco to tho compact in our
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state constitution where in that document we agreed to seed

authority of Alaska Native affairs to the Congress. And doesn't
that, in fact go back to the sovereign claims of the Alaska Natives
prior to statehood? I mean, in other words, if we're looking to

get out of any kind of federal oversight of fish and game issues
that relates to Alaska Native claims, we would have to go clear
back to the discussion between - the sovereign discussions between
the Alaska Natives and the United States of America. Wouldn't we?

BRUCE BOTELHO:

I'm not sure that I will — if | can maybe divert a little bit. To
a certain extent, the question is not unlike that of Senator
Taylor's, |1 think early on, in terms of whether if Congress, in
essence, had authority to enact Title 8 of ANILCA of creating a
preference. Its focus was on the compact itself and whether that,
in some respect, that compact which should have priority over -
given the fact, at least in our view, that it is a contract between
the people of Alaska, and the Congress would have precedence. And
so, the second - and that's been one line of argument. That's
exactly the tack that has been taken in the McDowell Two Case,
which was rejected by the Ninth Circuit, remanded back to the

D istrict Court on standing grounds. The second - part of that
attack was simply the question of whether ANILCA, T itle 8, was
unconstitutional itself. I have little doubt with that the federal
government, Congress, has authority to enact something like ANILCA.
Whether it's good policy or not, | think it is a different policy
debate. But does it have the authority? | believe that it does
and | think that's going to be the outcome. I think there are
clearly arguments to be made about what extinguishment of rights to
place under the ANCSA land settlement as well. That has been a
major issue. To me, the primary concern is to allow to -
recognize in the federal government, in the federal law having
supremacy, can establish that there be a priority. The state s

concerned about trying to find a means that it has maximum control
in managing the resources, especially those that cross the public

land into state and private lands. I'm not offended parse, of
court oversight. All government action is subject to court
oversight. I think the difficulty is probably two fold, in this
particular respect. First of all, it is unusual for federal court
to be focusing on this kind of dispute. It’s very unusual, defined
under any other jurisdiction in the U.S. And | think the second
extraordinary feature about it is the remedy which the court is
able to fashion. Normally, when a court -— a state court or a
federal court engages in oversight, is asked to look at the
legality of an agency action, it'll make a finding and usually then
remit back or remand back to the agency to act in accordance with
the decision. In this particular circumstance, rather than remand
back to the agency, you have the federal court able to fashion a
remedy itself, and | think the concern, in some quarters is that it
roally permits the foderal court to end up being a board of fish
and game. And, again, without taking a stand about whether it's
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good or bad, it is unique and, 1'd say American juris prudence for
that kind of remedy. But, at the same time, again, | don't think
anyone should be offended by the idea that arbitrary government
actions shouldn't be subject to court review.

SENATOR PEARCE:

Thank you. I have Senator Halford, then Speaker P hillips, then
Representative James.

REPRESENTATIVE NAVARRE:

Madam Chair.

SENATOR PEARCE:

Oh, I'm sorry Mike, | didn't see her.

SENATOR HALFORD:

We're subject to the federal court's interpretation and operation
and the only federal court interpretation we have on the scope of
the preference are the Bobbie case, a successful defence for year
rounds unlimited harvest before any other system or regulations.
In the Southeast roe case which was, | think 15,000 individually
and seventy-five thousand in the aggregate value if those two
things are the extreme of the definition of the federal preference
then should we amend our constitution and should that be the

structure under which we operate? If — you know if you assume
there's no reversal or no change to ANILCA, and those unchallenged
federal cases, are the definitions. And do you think we should

amend our constitution and operate under that kind of a system of
management?

BRUCE BOTELHO:

Madam Chairman, my view has been that the solution lies in a
constitutional amendment that should be tied or with some
simultaneous changes to ANILCA. Reflect that as my personal view,
I'm not speaking for the Administration in that regard, which |
don't believe has announced its view as to what the specific
solution is. The Governor has clearly stated, and | support him in
that statement, that the solution does include a constitutional

amendment.

SENATOR HALFORD:

So a constitutional amendment, absent changes in ANILCA, is not a
solution?

BRUC) BOTELHO:



I have not said that though | would believe my — well, let me
restate that is a correct assumption of my view. I think there are
changes to ANILCA - the solution lies in a combination of a
constitutional amendment and certain changes to ANILCA.

SENATOR HALFORD:

Could the solution lie with changes to ANILCA without the
constitutional amendment?

BRUCE BOTELHO:

| believe that there is no solution that can be found that rests
solely on changes to ANILCA.

SENATOR HALFORD:

P olitically or substantively?
BRUCE BOTELHO:

P olitically.

SENATOR PEARCE:

Representative Navarre, we'll go ahead and take you out of order
please.

REPRESENTATIVE NAVARRE:

My question goes back to the simplistic view that the feds are

going to run things no matter what. And whether it's state law,
state regulation, or federal law, federal regulations, the courts
are going to have jurisdiction,, right?

BRUCE BOTELHO:

Yes.
REPRESENTATIVE NAVARRE:

And the difference is that if we end up or if |litigation ends up
going to the courts on whether or not the regulations that the
federal government may implement don't go far enough in the
definition of customary and traditional or trade and barter, or
whatever that means, then we're going to have the federal courts
interpreting what Congress meant and the state really would
have.... | guess, what would the state's position be in trying to
argue that that's not what they meant.

BRUCE BOTELHO:



I don't know. I'm feeling fairly slow tonight. I missed something
and if you'd try it again, the first portion of it again.

REPRESENTATIVE NAVARRE:

What I'm getting at is is — at least if we attempt to change the
constitution, allow the people of this state to determine whether
we change the constitution to a public vote - maybe tie it to
ANILCA with some changes, that gives us some protection whereas
now, if the federal government assumes management and the federal
regulations are then challenged as not going far enough, what — |
guess what is the state's position or what avenues does the state
have to defend against federal courts interpreting what Congress
meant. We can, | guess, offer arguments but do we have standing a
case like that?

BRUCE BOTELHO:

Again, Madam Chairman, | think its going to - it will depend on
the circumstances of any given case but, if | understand the
direction of your question which is which regime offers the better
or greater degree of control of fish and game resources and clearly

one which rests us with the ability - us as a state with the
ability to make the initial management decisions, and to the extent
that one also assumes that courts generally will defer, and I
believe that they do though there are clearly exceptions, to

agencies that use their expertise properly that the state is better
off in a regime that allows us to be making the decisions over all
the lands and waters of the state than a federal system which
really <creates truly dual management by dual managers. And
ultimately, - in both systems being subject, ultimately, to one

final tribunal.

JOANNE GRACE:

Just to correct one point there, | think that the federal courts
have decided that they do not defer to the state agencies.

SENATOR TAYLOR:

(Indisc.) Maybe you could say that again, | don't think everybody
heard.

JOANNE GRACE:

The name of the case is escaping me, maybe somebody knows, but
there was a federal court decision that said that the court will

not defer to the state agencies.
BRUCE BOTELHO:

Well ya, and | think that's in tho logal sense but | don't think
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that that is reflective of the actual — agent... state courts have
said that as well. In fact, they do.

SENATOR PEARCE:

I have two other House members. The House is going back on the
floor, so I'll take the House members first then we'll come back,
Senator Salo, to you and Senator Hoffman. Speaker P hillips.

SPEAKER PHILLIPS:

"Il pass.

SENATOR PEARCE:

O.K., Representative James.

REPRESENTATIVE JAMES:

Thank you, Madam President, see if | can get this question and th:s
is based on the question that was asked by Representative Davis
earlier, and that is an assumption on my part, | believe, that in
the passing of ANILCA, the Ilanguage in there that gives a rural
preference as opposed to a Native preference - because it
indicates that the rural preference is there to protect native uses
of the land. It seems to me like iif if and - probably we can't
challenge that as being unconstitutional, which I — from the U.S.
under the U.S. Constitution, | believe it would bo, but | assume

that we probably have the same problem as the statute of
limitations because we didn't make thatclaim shortly after the

ANILCA was passed. But, the question that I have is sayfor
instance we go down this road and say we just accept that without
any — without any kind of — accept that that is the way it isand

we do a constitutional amendment...

BRUCE BOTELHO:

That is a rural preference....

REPRESENTATIVE JAMES:

That the rural preference is such as it is. It appears to roe that
down the road some place, because we would then be giving rural

preference not Native preference, but rural preference that we
would bo sotting up someone to be aggrieved wunder the U.S.

Constitution as not being — having equal protection under the law
regardless as to whether they were Native or non Native. And |
guess the bottom line of my question i6 that | bolieve that the
ANILCA Act is a violation of the U.S. Constitution of equal
protection under the law. I would have thought had it set a Native
preference, then tho historical use that John referred to as to why
there might have boen protected. I think the language now doesn’'t
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protect that.

BRUCE BOTELHO:

In some respects, Madam Chairman, I'm at a loss to respond. |
think | understand the argument, that is to say that Congress would
have no guestion under its Indian commerce clause, enact

legislation which provides for a Native preference or an Indian
preference, but doing it on the basis of geography takes it outside
that particular constitutional clause and, therefore, would be

unconstitutional. I don't believe that Congress, under the
commerce clause and other clauses, can still distinguish between
rural and urban. It does, in a variety of ways in terms of what
gets funded, what doesn't get funded, it makes the distinctions
between rich and poor. It's a classification, it's a rational
classification, that | think would be upheld. And, as John points

out to me, that was one of the issues raised in McDowell Two,
again, decided by the District Court in wupholding Title 8 of

ANILCA. Again, it was appealed to the Ninth Circuit which
concluded that there wasn't standing in the first place and,
therefore, rejected the appeal being taken. It was basically -
had the consequence of erasing the initial decision — vacating the

initial decision.
UNIDENTIFIED SPEAKER:
(Indisc.)

BRUCE BOTELHO:
Probably.

REPRESENTATIVE JAMES:

A quick follow up before | have to leave here is that - and |
understand that we've had rural preferences in other states and
that sort of thing and there is division between supposedly those

people in wurban areas and those in rural areas. But in Alaska,
certainly the establishment of need is not necessarily instituted
by the rural preference, if that's what | see down the road as a

conflict between the population of what could happen if that's the
route we went.

BRUCE BOTELHO:

And the argument would be that it's both over inclusive and under
inclusive. That is it will cover people who have no need and leave

out others who do.

REPRESENTATIVE JAMES:

That was my point.



BRUCE BOTELHO:

Generally speaking, the courts would find, | think in this
circumstance, that as long there is a rough proximity, Congress
isn't required to finely tune it - take care of those disparities.
It would if there were a vital interest or a unprotected affected

group using and equal protection analysis.
SENATOR PEARCE:

Representative Porter has a follow up. Then we're going to take a
short break while the House members leave.

REPRESENTATIVE PORTER:

Assuming that a constitutional issue could be found and developed
in ANILCA, we would not be precluded by a statute of limitations
pursuing a constitutional challenge, would wc?

BRUCE BOTELHO:

I can't envision one, can you Joanne?

JOANNE GRACE:

No, | think it — if it — an unconstitutional law is in operation,
then it (indisc.).

REPRESENTATIVE PORTER:
Thank you.

SENATOR PEARCE:

Thank you. Lets take a short break and come back At 6:15. A
people who want to ask questions, Hoffman, Salo, Taylor, Halford
and maybe if we could — all senators just come to this table since
the House members have le ft. W e'll come back at 6:15.

(THE START OF THE QUESTION AND ANSWER PERIOD FOLLOWING THE
DEPARTURE OF THE HOUSE MEHBER8 FROM THE BRIEFING 1S NOT ON THE
ORIGINAL TAPE. THE TAPE BEGIN8 AT THIS POINT IN THE MIDDLE OF THE

REEPONSE FROM BRUCE BOTELHO]

BRUCE BOTELHO:

...0ne government agency that is out there is the federal courts
don't take that away from us. And you have the other side, those
who are very much concerned about state sovereignty interests
saying, "Look, why should Alaska of all states, unique among tho
states, have a system where it can't manage on a day to day basis
its fish and game management without having, in essence, federal
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court oversight. And | think it's partly theoretical because it's

not as if the federal court is devoting full time to managing fish
and game, but the whole principle that a federal court can make
final fish and game decisions when a case is presented to it
without looking at the overall picture of the state without
consideration about sustained yield and other concerns. That's the
dichotomy and so it seems to me - most difficult part of the
problem is reconciling what appear to be two fairly irreconcilable
interests, and | don't know whether there is a satisfactory
solution or compromise. It may well be that one simply convinces

one side or another to give up on the issue or one tries to find a
compromise by limiting the extent of the federal court jurisdiction

or expands it — or expands the state court roll so that you either
lim it access to the federal courts or you I|Iimit the power the
federal courts to fashion a remedy or some combination. So, my
long winded answer cut down is | think there arc threo or four
areas that aren't directly addressed by simply a constitutional
amendment. Though a couple that might be dealt with by state
statute and implementing the constitutional amendment, the one area
that | think is most difficult to resolve is federal <court
oversight, and | don't have an answer for.

SENATOR PEARCE:

Go ahead Senator Salo.

SENATOR SALO:

Just a quick follow up. The definition of "rural,” | mean if — if

Alaska passed a constitutional amendment giving a rural preference,
would we in state statute control the definition of "rural?"

UNIDENTIFIED SPEAKER:

Il don't think we could say that we could control it, though | think
setting up a regime that you have the secretaries of Interior and
Agriculture making certification that there has been compliance or

any laws consistent. But there is a fair degree of chance that a
federal court would accept that.

SENATOR PEARCE:
Senator Hoffman, you were next.

SENATOR HOFFMAN:

A couple of points, wc were talking about equal access but it soeos

to me that wo discriminate all the time as a state, and the fodcral
government does as a nation. One of the most recent ones that |
recall is that wo went a head and asked the voters to chango -
discriminate on access to our commercial fisherios. You know, we

went a head and the voters approved an amondmont to our
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constitution and they get a preference on access to salmon that
they are allowed to go and harvest and catch. Isn't that correct?

BRUCE BOTELHO:

It is correct, “hat is correct, Sir.

SENATOR HOFFMAN:

I think that that argument does not make too much sense so we can
go ahead and do this and give a special access to rural residents
and the arguments would be the same for the people in rural areas
to act as fish and game the same way we gave aspecialpreference

to the fishermen. I would like to follow up alittle bit more on
3ome of the comments that Mike Navarre were stating in that state
and federal management, under either scenario, | think that
subsistence is proceeding in this state with or without a
constitutional amendment. But the problem, Il guess, in that is
that under federal management the rest of the Alaskans fall into a
category with the rest of tie nation. And when were put into a
pool with the rest of the nation, | think that the rest of Alaskans
are limited in access, but if wo had state management we could give
preference to the citizens of the state. And we're not doing that

because we're fighting over, you know, this subsistence issue. |
think that if we don't resolve it, we're going to divide the state.

hink that more and more it's going to get divided. Right now,
many of the Native people are willing to support a constitutional
amendment, but | feel that that is going to be short lived.

SENATOR PEARCE:

Did you have a question Senator Hoffman.
SENATOR HOFFMAN:

No.

SENATOR PEARCE:

Senator Taylor.

SENATOR TAYLOR:

I want to resolve this thing for once and for all if we can just at
this table. Its beon so many years of hearing that same rhetoric.
Our constitutional amondment to provide for a special category of
fishomron was something the people of Alaska chose to do within our
confines and our courts will litigate it. We don't litigate it in
fedoral court. What some people have chosen to do is to have
Congress intervene, allegedly on their behalf, to instruct us on
what wo should do. And I'd liko the Attorney General to please
toll you what law, including our constitution, that we can change -
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- i1f you would, please, tell him - what law and then Lyman and 1
will work hard to go change that law. Tell us what law wo can
change in Alaska, 1including our constitution, that will change one
iota of ANILCA and take that federal oversight and management away
from us. Just tell us that, please.

BRUCE BOTELHO:

I trust this a rhetorical question because all of us knows that
answer 1is that there 1is none.

SENATOR TAYLOR:

If the answer is none, then voting for a constitutional amendment
does not change one single thing and maybe some people 1in here
don"t appreciate what the word oversight means by the federal
government. But 1 guarantee ya, the slaves on the plantations
before the Civil War know who the overseer was. Tho ovorsoor is
still the 3ame guy and 1 don®"t care if it"s Bruce who 1is carrying
the whip on behalf of the federal government, or it"s you, or it's
the Tanana Chiofs who havo got a contract to carry 1it, which
they"ve applied for by the way, to carry tho whip to come down and
instruct all of us on how to pit (indisc.) or how to go steel
herring roe off of kelp so that we can sell it to the Japanese. |
don®"t care who it is, they still are just another federal overseer.
So, if we can"t change it in Alaska, Lyman, please quit using the
terms and the words, "Oh, 1lots all go out and lots just change it
together." Hell, we can all hold hands and leap around the May
pole. They won"t care in Washington, D.C.

SENATOR HOFFMAN:

Well, Robin, the problom for tho ovorsight is thero bocausc of many
of the comments that the Attorney Genoral had stated -- tho Nativo
people of tho state have not been givon fair trcatnont by the
Administration, by the board, and by others and why else would the
Nativo people be winning 1in court.

SENATOR TAYLOR:

Some of sworo to uphold this constitution. There is a big
difference at this table.

SENATOR PEARCE:

Senator Halford, do you havo a question?

SENATOR HALFORD:

I think, vyou know, that if wo"re <cvor going to got to some
solutions, wo nood to como back away from all thopositions of tho
last eightoon yoars that I havo boon involvod in this issuo.
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Number one, what did the Supreme Court say 1in the McDowell case?
Number two, what does our constitution allow us to do? And wo
ought to try craft 3ome kind of a solution, and when we get a
solution, we ought to go forward with it if we can. You know, 1 am
opposed to amending the constitution, but I think you can do a heck
of a lot with out amending the constitution. The constitution says
specifically "subject to preferences among beneficial uses." In
1978, when the state passed the law, it chose the wrong method. It
chose discrimination between users instead of uses. The federal
government picked that up, 1its been carried forward all the way to
now. Everything that"s done in Title 8 of ANILCA can be done in
the term of users and not - | mean in tho term of uses and not in
the term of users, and it works. The Supreme Court 1in McDowell
didn"t say that you can"t discriminate based on any matrix of
things. It just said that you can®"t use local residency as the
only reason for an absolute bar. Local residency probably can be
part of something. Certainly, need has been used to discriminate
from top to bottom 1in every governmental entity in the world.
There is lots of things wc can do, but we all have to sit at the
tablo to do it, and wo haven"t beon able to get over that hurdle so
it doesn"t matter what we say.

SENATOR PEARCE:
Was that a question?
SENATOR HALFORD:

My quostion is can"t you do everything in ANILCA by changing "user"
to "usos" and be constitutional?

BRUCE BOTELHO:

Tho Title 8 of ANILCA talks about a rural preference.

SENATOR HALFORD:

Preference Tfor rural use versus preference for rural users.

BRUCE BOTELHO:

Well 1 think thore 1is the groat - or at least a great debate.

SENATOR HALFORD:

I mean a* far as I°m concerned, until we decide that we"re going to
como up to a conclusion instate, we"re not going to g ot a solution

and....
SENATOR PEARCE:
This all being very theoretical in this point 1in time, is tho
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language in ANILCA "use" or "users."™ Which is it? Senator Halford
just said "use."™ You jJjust said that that is the debate.

JOANNE GRACE:

Rurai residents have a priority for taking of fish and wildlife on
public lands for subsistence uses. Subsistence wuses includes
customary and traditional trade.

BRUCE BOTEIHO:

Focuses on rural residents in terms of a "who."
JOANNE GRACE:

All rural residents have the priority.

BRUCE BOTELHO:

Now if we want to talk about tho "what"™ when wo talk about
subsistence uses...

SENATOR HALFORD:

And the Supreme Court ruled that the thing that was
unconstitutional was the exclusion of urban residents, not anything

to do with the rural residents. And, as we remember, one of the
judges said, "This isn"t just a common use violation, this is a
violation of equal protection.” Because the determination of rural

residency 1is such a crude tool that it doesn"t really say and it
doesn®"t really relate to the purpose of the discrimination.

BRUCE BOTELHO:

The difficulty, however, is that one will nevor escape that
dichotomy in terms of the constitutional analysis because it 1is
quite cloar we really have a two tier system, one 1is you satisfy
subsistence uses ovt.- all other uses. But then if the resource is
limited, then you are also required to make, under federal law, the
protection of - for rural residents - priority over other
residents. Your scheme, which focuses on an all Alaska solution,
will not satisfy ANILCA.

SENATOR HOFFMAN:
I havo a quostion of Rick.
SENATOR PEARCE:
Sonator Hoffman

SENATOR HOFFMAN:
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Arc you as adamant as Representative Taylor on eliminating federal
oversight?

SENATOR HALFORD:

I don"t believe that you can totally eliminate federal oversight of
anything. You can"t you know avoid somobody challenging something
in court -- going to the fedoral court or the state court. I think
- I don"t really want to pay a bunch of state money to run a
management system that"s dictated by the federal government. If
somebody said if all the strings are in Washington, then wo
shouldn®"t pay the bill for the puppets. I guess tho questions that
we ought to be asking each other are if the congressional
delegation said that they would deal with ANILCA, if the state came
up with some kind of unified position, we should ask them, "What
degree of consensus do you want," because wo will nover get the
extremes in some groups, from either side, to ever come to the

table. And if the ~consensus position of our congressional
delegation is they won"t look unless it"s 95 percent, then there 1is
nothing we can do about it. If they"ll 1look at 60 percent, if

they"ll look at 70 percent, then we have to go back and say,
"Lyman, do you think your constituents would go along with some
kind of a definition that says the priority provides for a
reasonable opportunity to harvest, but it doesn"t mean that 1it's
tho only harvest in any limitation any time of the year has to be
only after all commercial uses of the same fishories are ovor
with.” And | think the reasonable people, from your prospective,
go along with that. I don"t think the groups that supported the
subsistence preference in initial law wanted to see major cash
sales. So that has to got fixed

BRUCE BOTELHO:
I agree.

SENATOR HALFORD:

You know if you go back and fix those provisions, and then you

adjust the thing so that it roally works and you can - | moan it
will work under tho state constitution if it"s based on uses and it
will achieve the same -- on uses -- and it will achieve the sane
goal. If you"re going to base it on users, then 1 believe that
classification will always got you in troublo and you can amend the
constitution, but 1 think it will again get challenged. If we"ve
done it well enough, 1t may survive. But 1 don"t know.

SENATOR PEARCE:
Senator Lincoln do you have a question?

SENATOR LINCOLN:
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Well, Madam Chair, I"m sitting here listening to all of the
gquestions, statements, comments, and l°"ve heard several things here
tonight. One 1is that if we don"t do anything, we could be sitting
here in 1997 still talking about this. The ~constitutional
amendment window shut and whether in all of the statements that we
heard from our congressional delegation that we have to fix this in
state - that wo have to come to some kind of consensus in state.
But what 1 hoard 1in this room, | don"t see how we can come to a
consensus unless we come in here with an open mind to listen to one
another and not snicker if somebody is saying something contrary to

what the other one is saying. I see some folks sitting around here
with questions already prepared by 1 guess Mr. Somerville who was
paid for by the state, but | don"t have - ask to comment that the
majority has on what he"s seeing 1is some of the solutions to
subsistence. I don"t think that®"s going to bring us to any kind of
consensus. I would ask this, that again and again, and | hear it
more and more and more as well as in my district and outside of my
district that (indisc.- coughing) let the feds come in. We"re

going to be more satisfied with the feds, we"re tired of this
bickering, wo"re not going to even participate 1in this session

anymore. Let the feds come in and have the oversight. I would
like to see that the state has control over our Tfish and game.
I"ve always felt that, but in the Subsistence Council - 1 guess
they are a council - "he Federal Subsistence Council - was

supposed to have made a report back to the Secretary of Interior
and 1 think, I1"m not sure if it went to another secretary, but
Secretary of Interior in August. I don"t know if that report has
been finalized, distributed. I would like to know if it is and if
it - if it has been distributed and to whom. Tho Secretary of
Interior, as the congressional delegation said, 1is going to go -
it has already started going forward on the take over. From the
state®"s perspective, and I guess Mr. Somervillo is also an advisor
to the group here or to a portion of the group, |1 would ask has the
Secretary of Interior - is he moving toward that end? I asked
that of I think Senator Stevens, what is the time frame for the
take over? If wo sit around here and mash our teeth and not do
anything about coming to some kind of consensus, what is that time

frame?
BRUCE BOTELHO:

Kadam Chairman, 1 wish 1 knew the answer. It is clear to me that
there is 1increasing pressure on the secretary to act decisively,
somewhat self created because 1 believe that -- at least in my
discussions with federal officials - that he feels he has an
obligation that he is.... I would say that he has - it is called
a conflict. He wants t see the state of Alaska quickly and fairly
address tho issue, and has expressed some loathing of the idea that
tho federal govornmont should 1insort 1itself in tho managomont
regime. But also a sense that patience is wearing out, that he has
another hat that ho wears as a federal trustoo, 1in ossence, for
Alaaka Natives and that they believo that he 1is not carrying out
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his trustee role. How that is going to manifest itself in the
coming months is not clear to me, but my sense is that there is a
day of reckoning coming soon. Soon, it could be within the next
couple of years.

SENATOR HALFORD:
Madam Chair.
SENATOR PEARCE:
Senator Halford.

SENATOR HALFORD:

Isn't that kind of an insidious thing though? | mean it starts out
with subsistence management and that's all that's provided for in
the federal law, but as you manage for subsistence, then you manage
the other conflict. So, it's not something | think that happens
all at once even if you — you know | thin< it happens insidiously
and it grows a3 it goes, because the federal law doesn't provide
for management of fish and game, it provides for management of
subsistence, but in order to manage the subsistence harvest, you
have to cut off and deal with other harvests in conflict. So
eventually you get further and further into the management of every
other use, and maybe even some non use areas - maybe some

development areas as well.
BRUCE BOTELHO:

Both that in terras of the expansion through the species, but also
expansion geographically, whatever the outcome in Katie John in
terms of navigable waters, we have a separate related question in
terms of management of species which passed between public and non
public lands and the ability to regulate off public lands to make
sure that the species are available to satisfy subsistence needs on
public lands.

SENATOR LINCOLN:

Madam Chair, the second part of ray quostion Ithink was not

answered and that is, with the approval of the chair, I'd like to
hear from Mr. Somerville since we paying him back there and in D.C.
to do something on subsistence. I'd like to hear his comments on

it.
SENATOR PEARCE:

In fact | know because | signed the agreement thathe is not being
paid to do anything on subsistence.

SENATOR LINCOLN:
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Is here just a private individual then?

SENATOR PEARCE:

Everybody is here, | guess, as private individuals. It's not a....
SENATOR LINCOLN:

Then | might be wrong. | apologize - you did not make up a list of
guestions for both (indisc.) to ask.

SENATOR PEACE:
Senator Halford.

SENATOR HALFORD:

Madam Chair, | think - you know it's easy to personalize our
disagreements whether its mention of Tanana Chiefs or Ron
Somerville or anybody else, it doesn't do us any good. I think
everybody has people working on these issues and we all Know it.

SENATOR PEARCE:
What was your guestion?
SENATOR HALFORD:

That's my comment. My question goes back to Katie John and the
probable out come. It seems that the - you know we have lots of
other states that are on our side on navigational servitude. We
have lots of arguments and lots of history to win that portion of
the case, but what about federal reserve water rights. Isn't that
the place where we can lose in part and be variable based on a
whole bunch of further determinations down the road?

JOANNE GRACE:

Yes, | think - I think it's going to be harder for the court to
base its decision on that because what the court would essentially
be saying is if the United States has any interest, no matter how

small in the water, that that converts the entire waterway into
public lands. It's an absurd result because essentially we'll
convert all lands and waters in Alaska into public lands. For
example, wo are just before the Ninth Circuit that it would - we
argued this in the context of an absurd result. All lands in
Alaska patented after the year 1890 are <conveyed subject to
(indisc.) and easements (indisc.). That is an interest that the
United States holds in all lands they've patented after 1890
(indisc.). So we argued that (indisc.) tend to any tiny interest

of the United States to convert back areas of land and water into
public lands. So | think that it's going to pretty difficult for
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the court to base its decision on federal reserve water rights, but
if the court does, then we're looking at a water way by water way
determination or maybe a reservation system by reservation system
of determination of whether the United States has the waterway.

SENATOR HALFORD:

But don't you think that's — | mean do you think they'll go back
to navigational servitude or you think there is any chance that
they will? I mean that one seems to go even further back into
the.eoo

JOANNE GRACE:

There's never been a decision that said a navigational servitude is

a property interest and | think the Supreme Court has been - in
power of the federal government (indisc.). So it would be - it
would surprise me if the Ninth Circuit would rule that way just
because the concep': is so odd. But (indisc.), | guess don't feel
really comfortable predicting what they'll do.

BRUCE BOTELHO:

That might be something to elaborate on %ery briefly and that is to
say that in virtually every case presented to the Ninth Circuit,
the Ninth Circuit has favored the subsistence use over the adverse
interest, frequently the state of Alaska.

SENATOR PEARCE:

Are there questions? Mr. Attorney General, thank you very much, |
appreciate it and if wc have more questions, then we'll call.
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Know les drops
subsistence sult

Governor

By IAN CARROLL
Staff Wruer

Things got a little hot for Gov. Tony
Knowles Monday at the Alaska Outdoor
Council luncheon—and not just because it
was almost '00 degrees in the Castle's jam-
packed restaurant banquet room.

Before an audience of mostly urban hun-
ters. Knowles said he was dropping the
Hickct vs. Babbitt lawsuit of 1992. which
challenges a rural subsistence preference.
However. Knowles said the case of Katie
John vs. the United States would not be
affected. That case challenges federal reg-
ulations regarding navigable waters. The
two cases had been consolidated into one.

Knowles’announcement, which riled the
audience, was the fulfillment of a promise
he made during his gubernatorial cam-
paign.

The council maintains that federal sub-
sistence regulations, which givea rural pre-
ference for subsistence, amount to discri-
mination against urban Alaskans.

"1 feel that is very poor strategy,” out-
doorcouncil executive director Dick Bishop
told the governor. “Given the absolute cri-
tical importance of those lawsuits, to not
pursue them is ill-advised."

Knowles’ action lifts a legal challenge to
the authority of the Federal Subsistence
Board, which sets seasons and bag limits
for subsistence hunters on about 60 percent
of the state. The board hears recommenda-
tions of regional representatives, many of
whom are Native subsistence hunters.

Knowles met with Native leaders from
the Tanana Chiefs Conference and Doyon
Ltd. following the luncheon.

B omob

Background

criticized

hurt

at luncheon

"It sends a very clear message that the
law of the land is recognized by the new
administration, and 1 applaud them for
that—that they recognize the validity of the
subsistence lifestyle, that has existed and is
still practiced in rural alaska."” said Doyon
president and CEO Morris Thompson.
“Congress certainly has a very clear au-
thority to legislate on fedcrnl lands."

He said he was surprised the governor
chose to make the announcement in front of
the outdoor council, which would be hostile
to the news.

“lapplaud the governor for meeting with
the outdoor council and announcing that in
person. You have to admire that. No gov-
ernor likes to carry unpopular messages."
said Thompson.

The state will continue its appeal in the
Katie John vs. United States case, named
after the Athabaskan cider wHoon j|B ~
filed it. Native plaintiffs say the federal
government shouliTman'agc subsistence
fisheries on all navigable waters. while (he
state government says it should do so only
on waters in federali parRsT
“X fcdcralludge has ruled against the
state In the Katie John and Babbitt cases.

Federal management of subsistence in
Alaska it rooted in a discrepancy between
state ahJTcderal subsistence law.

Federal law grants a subsistence prefer-
ence to people in rural Alaska, giving rural
Alaskans first crack at fish and game. But
the Alaska Supreme Court has ruled that all
Alaskans should have equal acceaa to sub-
sistence resources. After that ruling, the
U.S. government took over subsistence
management on federal land in the state.

attack may

path to
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Subsistence suit gone

Gov. Knowles “decision to drop the state3 law—
suitover federal fishand game management inAlas—

ka is unfortunate for two reusons. First, everyone
deserves to have this issue clarified by the highest
court possible. Second, the governor®s decision
potentially takes the heat off Congress to make
meaningful changes to the source of much of this
trouble- the Alaska National
servation Act of 1980.

The question iswhether ANILCA authorizes the

federal government to create itsown fish and wild—

life management system— a method of establishing

seasons, bag limits, etc.— inAlaska. A careful read—

ing shows the law does not authorize any such thing.
Instead, itcallsonly for federal court oversight ifthe

state fails to implement a hunting and fishing prior—

ity for rural people.

U.S. District Court Judge Russel Holland of
Anchorage, inaMarch 31 ruling, said Congress must
have made a mistake when itwrote the law. He said
Congress intended toauthorize federal management
but just didn Tquite get itright. So he ruled against
the state.

Many people think Congress did get itright and
that Holland isengaging insome judicial activism.
But we won Tget achance to find out, at least not any
time soon, if the state doesn T pursue this appeal.
There will always be this cloud hanging over any
proposed solution to the subsistence debate.

If the state wins the suit, itwould focus the de —

bate where itbelongs, inCongress. That 3 because a

state victory on this issue would create a clear con—

flict. Itwould leave intact the federal requirement
for a rural hunting and fishing priority and affirm
that federal courts are incharge ofdeciding whether

the state has carried itout. But the Alaska Constitu—

tion. according to the Alaska Supreme Court, does
notallow a priority based simply uponone 3address.
So how can a federal courtorder any state agency to
contradict the state"sown Constitution? Itcan"t, so it
won"t happen.

That sends the issue back to Congress. It could

take the unprecedented and unpopular step of ex—

pressly authorizing the federal takeover of fish and
wildlife management on federal lands inAlaska. Or
itcould change the subsistence priority inANILCA
so it iscompatible with the Alaska Constitution.

Of course, the other option is for Alaskans to
change their Constitution. To date, the Legislature
has decided not to pursue that solution, for good
reason. Alaskans should not divide themselves into

classes based simply on where they live. Such a solu—

tion enfranchises conflict and misunderstanding at
the expense of fair and equal treatment.
-t - tires * - wW3

Interest Lands Con—

Johnnie Cochr
smarmy little

dfebrlaiiii
ttUJfoCcetrwa;*

S chola

in th e i

They came. They play
stayed.

Of the 300 or so who ha\
on thi University of Alas
bosk 'tbnll team since sta
1950. ibout one-third carm
teno. Alaska, primarily fi
banks. North Pole and
withsome from Nenana. T
Junction. Northway, For
Haines, and Tanana.

Another one-third cat
California, especially fro
tensive system of com
junior colleges (a talent
ground for many in footba
baseball, swimming, and t
well as basketball, a prtm<
mg ares for scores of coll
universities countrywide!

The other onclhird c«:
everywhere—from all oi
and from 22 other states, pi
da and New Zealand.

West Cout states, Cs
W ashington, and Oregc
been primary sources of
athletes for Alaska, folli
Ohio and Illinois of the |
then Arizona and Texas t
Southwest.

From the Atlantic Coas
Connecticut. Marylan
Jeraey, New York, Penn

a few n



S ubsistence heat

CHOOS”\IG the Alaska Outdoor Council in Fairbanks as
e location to launch the long-overdue, statewide debate on
subaiatenoe, Gov. Thr.y Knowles demonstrated he Lswilling to take
the heat that cornea with this highly divisive issue.

A number ofhis predecessors have tried to guide the state to a
resolution ofthe subeiatence question. So have members ofthe Alas-
ka congressional delegation, certain state legislators and other state
community leaders.

Various proposals have been put forward. None has succeeded.

Tho subsistence problem has only grown worse as Alaskans di-
ride one against the other, and the federal government assumes
greater management of wildlife resources in Alaska.

Gov. Knowles' subsistence message Monday to the organization
representing sport hunters and fishermen was not surprising.

The state would drop its lawsuit challenging the Secretary of In-
terior’s authonty to take over management of fish and game for sub-
sistence purposes, he said, just os he had during the campaign. The
suit, Alaska vs Babbitt, was initiated during the Hickel administra-
tion and is under appeal — having been turned down last year in
federal district court

However, the state would continue its legal challenge ofthe ex-
tent of federal subsistence authority by continuing the appeal ofthe
so-called Katie John decision, Knowles said.

In Katie John, the federal court ruled that as long as the state is
not in compliance with federal law. the federal government should
extend its management to include protection of subsistence fisheries
on navigable waters within Alaska — including offshore.

Gov. Knowles is taking what appears to be a realistic and prag-
matic position on the state’s subsistence legal challenges.

On one hand, he recognizes the federal government is not about
to abandon a trust responsibility, and that the state's legal challenge
of federal authority to fulfill that trust is unlikely to succeed

On the other hand, he knows that if federal management author-
ty in Alnska extends to navigable waters and eventually to all com- J
meraal and sport fisheries, Alaska will lose an essential nghtof 1
statehood that will have far-reaching consequences for the state’
economy and lifestyles.

Overshadowing the significance of these two lawsuits, however,
remains the basic question of whether Alaskans wish to amend the
state constitution. Do Alaskans want to provide state fish and game
managers the authority to give a prcfcrenoc for subsistence use of
fish and game to rural residents in times of shortages as required by
federal law* Ifa majority answer that question yea, the federal
takeover threat and lawsuits become moot

Gov Knowles' challenge is to get that simple question before the
voten.

JAN 2S 1w
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Resolutions urge Knowles to keep subsistence suit

By KATE RIPLEY
Sidil WlltUl

JIINKA1l llouse and Senate leaders
Thursday inarched forward in their
attempt loslop Gov. Tony Knowles from
dropping a lawsuit over fish and game
management.

Critics, however, called the move im
proper and likely to fail.

Both legislative chambers passed re-
solutions Thursday urging the governor

to continue a lawsuit filed three years
ugo by then Guv Walter J Ilickel that
challenged the federal govei nment's au
thorlty e» manage fish and game in
Alusk;

The Senate resolution passed 12 7 and
the House resolution passed 2t H.

«also indirectly opens an old wound of
who should gel first crack at fisli and
game in the state rural residents or
everyone erliially.

During his campaign Knowles prom-

ised to drop the lawsuit, culling it "anti-
subsistence."

The Democrat made good on (hut
promise Monduy by instructing Attor*
ncy General llruce Botelho to withdraw
the slate front the case, now before the
9tli Circuit Court of Appeals. The state ,
has filed paperwork lo withdraw from e
the case, hut it hus not been receiver! at
the appeals court. [ ]

That touched off u stormy reaction In

Soo SUIT, Page A-7 1
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the Republican-led Legislature.
Leaders say if Knowles won't pur-
sue the lawsuit—Hickei vs. Bab-
bitt—they will,

"Just because there was a cam-
p_alﬁn promise doesn't make it the
rigt thing to do," said Sen. Mike

iller, R-North Pole.

The governor, however, scoffed
at the_Le%Jls_Iafure's attempt to
qug,e itself into the case.

IT's really a raphit trail,
Knowles said.™ I don't think it will
helg) in the Ionq run." ,

epublican ‘leaders arc calling
the lawsyit a state’s rights issue,
with ramifications far beyond sub-
sistence. They hired a Washington.
D.C.-based [aw firm that some-
times consults v.ith Robert Bork—
President Reagan's unsuccessful
1987 nominee 0 the I' S. Supreme
Court—to fight their case. .

The firm was to_file an
"emergency motion" with the 9th
Circuit today asking the cout to
halt the Knowles administration s
withdrawal and let the Legislature
intervene, ,

CThis Issue ... is not moot by
V|rtkue of the new administration’s
lack of Interest m pursuing It." says
the motion, obtained by the News-
Miner on Thursday.."Resolution of
this Issue is in thé interests of the
Legislature and the People of Alas-
ka, and IS necessary to P eserve the
delicate balance “of federal and
state power agreed upon In the
Alaska Statehood Compact,

While Hickcl vs. Babbitt docs not
directly challenge a rural subsist-
ence preference, it questions the
federal government's authority to
set seasons and bag limits for Sub-
sistence hunting,and fishing.

According tofederal law, rural
residents have a priority in subsist-
ence huntln% and fishing. That con-
flicts with the state Constitution
which says all residents have equal
acc?ss. L

Alaska law for a while mirrored
federal law. But in 1989, the Alaska
Supreme Court ruled the state law

conflicted with the state Constitu-
tion. Subsistence, and who has au-

thority over :t. has been mired in
lawsuits ever since.

%

T t

Hie appeals court is due to hear*
oral argiments on Hickd's lawsuit
Feb. 5 1t's unclear when, or if, the
court will rule on the legislative
majority’s plea to becomé a party
In the case. Some predict the Re-
gubljcans won'tfind a stpathetlc

ar In the appeals court. »
“Aseparate legislative lawsuit s
likely to embarTass the Legisla-
ture," said Sen. Al Adams, D-
Kotzchue. "Any judge is golnq to
ook skeptically at such a suit after
the state's chief Ie?al officer has
already decidedthafthe case didn't
have sufficient merit topursue_
Judges don't think muchof political
protests."” .

It's the duty of the executive
branch to pursde such court cases,
not the Legislature. Adams said.

Those outside Juneau question
the majority’s ability to gain a
foothold"in the case as'well.

Former Attorney General John
Havelock, who sefved dunng the
qu]an administration in the garly
1970s. said lawmakers likely won't
be recognized asa valid party to the
case by the appeals court. *

"By’ the time s_omethlng IS
appedled, the parties have been
established " said Havelock, now
in private practice in Anchorage.

"Anybody can file aglece of pap-
er in court” Whether anyone oays
any attention is if the court recgg-
nizes they have standln(l;, he said.
"It's highly improbablc'thcth Cir-
cuit would do that. They (the leg-
Islative majority) can spend some
money on lawyérs and court fees,
\t/)vterle might ‘not get them any-

Legislative leaders say they're
myling to spend. 120,000 ori g retain-
er for the Washington law firm. As
of Thursday, no money on the case
had been Spent out of the lead-
ership's discretionary fund, which
totals about si.6 million for the Sen-
ate and Si.7.million for the House.

House Majority Leader ALVezey.
R-North Pole, agree% the Leagllsla-
ture will have aTough time taking
over the case, butsaid they have to

Iy,
, Y’There's no question we're fight-
ing an uplull battle." Vezey said,
ut | would not be surprised f
<he courtt) stays the oraJ argu-
ments and take briefs onour case.
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N atives will lose w hen

| om very disappointed that the Alaska
Federation of Natives could not work out
a compromise with the si de over subsis-
tence management. If a solution Is not
found, the economic well being of thou-

sands of Nutivos who depend on the
fishing Industry will be in jeopurdy. I
fear for the livelihoods of the Native

people in towns like Sand Point, Togluk
and Emmonok. There will be profound
changes If federal subsistence manage-
ment takes over fisheries In Alaska.

An ANILCA is currently written, the
feds ore required to givo subsistence
priority to all rural users What this will
produce is a scenario os follows: When a
subsistence flshermon in Fort Yukon has
finally put up his Inst summer chum
salmon in September, he will Inform the
feds that his subsistence needs are satis-
fied and the feds would then open Folse
Pass and other lower Yukon,areas to
commercial use. Obviously by that timo
all the fish will have passed upriver ond
will npt be available.

If that subsistence fisherman wants to
sell hit salmon or roe, the current federal
court rulings would allow up to $10,000
worth of sales as traditional. It would not
take too many court challenges to up that
limit. This means that every subsistence

fe ds

Friday. June 10, 1994

take over subsistence

flshermon could sell fish and that limited
entry would be n thing of the past, ond
those holding Ilimitcd-cntry permits
would sec the bottom drop out of the
market. There would bo no controls over .
how many people could fish or when, and
over-fishing of the limited resource will
follow. AT

Why docs this deeply concern and
trouble me? According to'Jtho Commercial
Fisheries Entry Commission, in 1092 41
percent of all permits were held by
Aloska rurai locals. Tho commlsilon does
not hove Information on the race of the
permit holders after 1983, when 38 per-
cent were Aloska Native, but'the vast
majority of those permits, being held by
Aloska rural locals arc held by Natives.
As you know, In the rural areas there 19
almost no economy aside from commer-
cial fishing, and nny federal takeover
that would jcopordlzo the fishing Indus-
try could sp*:il disaster for numerous
Native communities that depond on fish-

\jnless « compromise? Is Vbrkjd torut,-
anarchy will overtake the flshel
Alaska, and In tho J
Native subsistence uiei
out when the flsherv't

Cowe

ho will lose

COMPLIMENTS OF THE
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SPONSOR STATEMENT
SJIR 19
(By Senators Mike Miller and Drue Pearce)

SJR 19 - "REQUESTING THE CONGRESS TO AMEND THE ALASKA
NATIONAL INTEREST LANDS CONSERVATION ACT TO CLARIFY THAT
THE TERM "PUBLIC LANDS"™ MEANS ONLY FEDERAL LAND AND
WATER AND THAT ANY EXTENSION OF FEDERALJURISDICTION ONTO
ADJACENT LAND AND WATER ISEXPRESSLY PROHIBITED."

In drafting the Alaska National Interest Lands Conservation Act
("ANILCA”), Congress attempted to balance the needs of rural
resource wusers with those of other Alaskans. The result was a
narrowly drawn preference for rural residents. A preference, or
priority, limited to "public lands,”™ is a term that is clearly defined in
ANILCA as lands, waters, and interests therein owned by the federal
government. The preference was not intended to affect the State's
authority to manage fish and wildlife on other lands in Alaska.

Throughout Title VIII of ANILCA, Congress used only the term
'‘public lands™ in discussing the rural preference and other
regulations. la so doing, Congress was clearly recognizing traditional
State management of fish and wildlife and indicating that the
preference did not apply on State or other non-public lands. In fact,
Congress expressly acknowledged that it was limiting its regulatory
reach when it required the federal land agencies managing fishing
and hunting activities on public lands to cooperate with ee not
preempt -- adjacent land owners, including the State. This
requirement indicates that the management scheme was to be
premised on cooperation, not takeover and preemption of non-

federal lands.
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The State takeover provisions of ANILCA further demonstrate the
fact that Congress wanted to establish a limited federal role in the
resource management. These takeover provisions allow the State lo
"supersede” federal management on public lands if State laws arc
consistent with the federal rural preference. ANILCA in no way
diminishes the authority of the State to regulate fish and game
pursuant to the grant of that authority in the Statehood Act.

Congress clearly intended to severely limit the federal government’s
intrusion on State rights regarding management of fish and wildlife.
However, the federal courts have failed to acknowledge the statutory
limitations on the scope of federal agency authority, and recent
rulings from the courts would allow federal agencies to reach beyond
federal "public lands” onto non-public lands (State lands. Native
lands and other private lands) to enforce the rural preference. Such
rulings are directly contrary to the language and spirit of ANILCA,
and they constitute a violation of our Statehood Compact. It is for
these reasons that Senator Pearce and | introduced SJR 19.

SJR 19 is not a challenge to the federal subsistence priority. SJR 19 is
simply a .resolution requesting that Congress recommit to the
obligations made to the State in the Statehood Compact, and confirm
that ANILCA is not intended to preempt State management of fish
and game resources. Additionally. SJR 19 requests that Congress
affirm its original intent and amend ANILCA to clarify that the
definition of "public lands" means only federal public land and water,
and that any extension of federal jurisdiction onto adjacent land and
water is expressly prohibited unless specifically authorized by the
Congress and the State.
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The effect of conflicting court opinions and federal agency mandates
have created a crisis with regard to the management of our fish and
game resources. The federal government is now proposing to
unilaterally preempt our entire fisheries in navigable waters unless
the State concedes to federal demands. Wc arc also faced with a bad
decision from a federal district court judge which sets in motion
preemptive authority for the federal agencies; and the prospects for
relief from the Ninth Circuit Court of Appeals are bleak in light of its
history of ruling against the State on these types of issues. To make
matters worse, the Attorney General recently acknowledged that if
the State's appeal to the Ninth Circuit fails, it is unlikely that the
United States Supreme Court would hear the State's case.

This disarray, this uncertainty, has left all of our fisheries and
wildlife programs at risk. The State is about to lose all its
management authority. That was never the intent of ANILCA; and if
this federal preemption is allowed to occur, it will be a clear violation
of our Statehood Compact. Therefore, | believe the people of Alaska
are entitled to and deserve a clarification of ANILCA and a
reaffirmation of the grants given us in our Statehood Compact. Such
clarification. apd reaffirmation arc crucial to creating any long-tctm,
workable fish and wildlife management solution.

What Senator Pearce and 1 have proposed is totally consistent with
the position taken by Governor Knowles to protect State management
of fish and wildlife on State and private lands and navigable waters
by continuing the Katie John appeal. Moreover, this resolution is an
important first step in reaching the consensus position our

Congressional Delegation has sought.

Senator Pearce and | urge your support for this important resolution.



SJR 19 HEARING - FAIRBANKS
MARCH 29, 1995

INTRODUCTORY REMARKS

ALASKA STATE SENATE PRESIDENT DRUE PEARCE

MR CHAIRMAN MY INTRODUCTORY COMMENTS WILL BE 3RIEF BUT THERE
ARE A COUPLE OF POINTS WOULD LIKE TO MAKE TO PUT THE IMPORTANCE

OF THIS HEARING INTO PERSPECTIVE.

I AM A SPONSOR OF THIS RESOLUTION BECAUSE | AM CONVINCED THAT THE
STATE IS FACING A MAJOR CRISIS IN JUST 35 SHORT YEARS AFTER
ACHIEVING STATEHOOD ALASKA IS FACED WITH LOSING ONE OF THE MAJOR
‘RIGHTS' ‘PRIVILEGES' BENEFITS' AND/OR 'RESPONSIBILITIES* OF

STATcHOOD-THE MANAGEMENT OF OUR FISH AND WILDLIFE RESOURCES.

IT IS HARD TO BELIEVE BUT THE COMPROMISE LEGISLATIVE PACKAGE
PASSED 3Y CONGRESS IN ISeO CALLED THE ALASKA NATIONAL INTEREST
LANDS CONSERVATION ACT OR ANILCA HAS CREATED THIS PROELEM
ANILCA HAD A PROVISION WHICH CREATED A PRIORITY FOR SUBSISTENCE
~AKING OF FISH AND WILDLIFE AMONG OTHER THINGS. BY RURAL ALASKAN

RESIDENTS ON FEDERAL PUBLIC LANDS THERE IS NOTHING IN THE LAW



WHICH SAYS THAT THE SECRETARIES OF INTERIOR AGRICULTURE OR
COMMERCE CAN PREEMPT ALL STATE MANAGEMENT IN ALASKA IF THE STATE
IS NOT IN COMPLIANCE WITH THE PROVISIONS FOR FEDERAL LANDS. THE
-AW DID NOT SAY THAT RESERVED WATER RIGHTS OR NAVIGATIONAL
SERVITUDE DOCTRINES COULD EE USED BY THE COURTS TO EXTEND
FEDERAL JURISDICTION THROUGHOUT ALL STATE AND PRIVATE LANDS AND

WATERS IN OUR STATE

CLEARLY THE ALASKA DELEGATION AND THE REST OF CONGRESS
ANTICIPATED THAT ALASKA WOULD ASSUME MANAGEMENT ON ALL LANDS IN
ALASKA BY MEETING THE REQUIREMENTS OF ANILCA'S TITLE VIII IT WAS NOT
ANTICIPATED THAT THE r EOERAL GOVERNMENT. OTHER THAN THROUGH
FEDERAL COURT OVERSIGHT WOULD HAVE TO DIRECTLY MANAGE THE FISH

AND WILDLIFE RESOURCES

WE NOW HAVE. HOWEVER A STATE SUPREME COURT RULING WHICH
ESSENTIALLY PUTS ALASKA OUT OF COMPLIANCE WITH THE FEDERAL LAW
WE HAVE A DISTRICT COURT JUDGES RULING WHICH STATES THAT THE
FEDERAL GOVERNMENT IS AUTHORIZED TO PREEMPT STATE MANAGEMENT IN
NAVIGABLE WATERS UNDER THE AUTHORITY OF THE NAVIGATIONAL
SERVITUDE DOCTRINE WE HAVE A REVERSAL BY THE FEDERAL

GOVERNMENT WHICH INITIALLY AGREED THAT PUBLIC LANDS IN ANILCA WAS



»

LIMITED TO FEDERAL LANDS AND WATERS. THEY NOW ARGUE THAT THE
RESERVED WATER RIGHTS AUTHORITIES OF THE FEDERAL AGENCIES GIVE
THEM THE POWERS TO PREEMPT STATE MANAGEMENT ON NAVIGABLE

WATERS.

WE ARE EMBROILED IN CONTINUOUS DEBATE OVER WHETHER A STATE
CONSTITUTIONAL AMENDMENT PUTTING ALASKA IN COMPLIANCE WITH THE
FEDERAL LAW WILL IN P-CT RETURN MANAGEMENT TO ALASKA ALASKA IS
BECOMING PAINFULLY AWARE OF THE FACT THAT THERE ARE MAJOR FLAWS
WITH TITLE VIII OF ANILCA EVEN THE ATTORNEY GENERAL ADMITS THAT

CORRECTIONS IN THIS T;?LE ARE ABSOLUTELY ESSENTIAL.

ALL OF THE ABOVE OPTIONS ARE COMPLICATED AND IT IS CLEAR THAT THERE
WILL BE NO CONSENSUS IMMEDIATELY ON THE ULTIMATE SOLUTION TO THIS
ISSUE FOR ALL STATE AND FEDERAL LANDS HOWEVER. | AM A SPONSOR ON
THIS RESOLUTION BECAUSE | BELIEVE IT IS ONE AREA WHERE WE CAN GET
AS CLOSE TO A CONSENSUS AS WE ARE GOING TO GET RIGHT NOW THIS
RESOLUTION OOES NOT CHALLENGE THE SUBSISTENCE PRIORITY ON
FEDERAL LANDS AND WATERS IT DOES. HOWEVER. ASK CONGRESS TO
RECONFIRM STATE JURISDICTION ON STATE AND PRIVATE LANDS AND
WATERS. | DO NOT BELIEVE THAT OUR DELEGATION NOR CONGRESS WOULD

HAVE ALLOWED THE PASSAGE OF LEGISLATION SETTING IN MOTION THE



INEVITABLE PREEMPTION OF ALL STATE FISH AND WILDLIFE MANAGEMENT IN

ALASKA - REGARDLESS OF THE;R PRIORITIES FOR FEDERAL CONSERVATION

UNITS.

WE ARE ASKING OUR DELEGATION AND CONGRESS TO RESTATE THE
ORIGINAL INTENTION OF ANILCA AND SAVE OUR FISHERIES AND WILDLIFE

PROGRAMS ON STATE LANDS AND WATERS FROM FEDERAL PREEMPTION.

THE ALTERNATIVE IS TO ALLOW THE FEDERAL COURTS TO CONTINUE THEIR
COURSE OF SELECTIVELY REVISING THE INTENT OF CONGRESS. IT IS
CLEARLY POSSIBLE THAT THE STATE COULD LOSE THIS CASE IN THE
UNPREDICTABLE NINTH CIRCUIT COURT OF APPEALS. THE ATTORNEY
GENERAL SAID THAT ~HE SUPREME COURT WOULD LIKELY NOT HEAR THE

CASE IF APPEALED

WE ARE LOOKING SQUARELY AT A BAD DECISION BY A FEDERAL DISTRICT
COURT JUDGE AND A POTENTIAL BAD DECISION BY A NINTH CIRCUIT COURT

OF APPEALS WHICH MAY NOT BE APPEALABLE TO THE SUPREME COURT.

ALASKANS NEED AND DESERVE A CLARIFICATION OF THE INTENT OF THE
STATEHOOD COMPACT AND ANILCA WE ARE DIRECTING OUR IMMEDIATE

ATTENTION TO CONGRESS TO HELP US OUT OF THIS CRISIS



I|AM HOPEFUL THAT MOST ALASKANS. THE STATE ADMINISTRATION AND

EVENTUALLY OUR ENTIRE DELEGATION CAN SUPPORT THIS EFFORT.






STATE OF ALASKA

FISCAL NOTE

BILL NO. _SJR 020A

1995 LEGISLATIVE SESSION

Revision Dat& ztofat.

Title:  Relafiold tthe Wedter Alaska CDQ Program, the inshore/ BRU:  Economic Development
offshore allocation process, etc. Component:

Sponsor  Senator Hotfman

Requestor:  Senator Hoffman

Expendlturee/Revenues:

Department Affected: Commerce and Economic Development

COMPONENT SERIAL NO.

(Thousands of Dollars

OPERATING EXPENDITURES FY 96 Fy 97 Fy 98 Fy 99
PERSONAL SERVICES 0 0 0 0
TRAVEL 0 0 0 0
CONTRACTUAL 0 0 0 0
SUPPLIES 0 0 0 0
EQUIPMENT 0 0 0 0
LAND 4 STRUCTURES 0 0 0 0
GRANTS. CLAIMS 0 0 0 0
MISCELLANEOUS 0 0 0 0
TOTAL OPERATING 0 0 0 0
CAPITAL EXPENDITURES
CHANGE IN REVENUES ()
1002 Federal Receipts
1003 GF Match
1004 GF 0 0 0 0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0 0 0 0
Estimate of current year (FY 95) cost: $ 0
POSITIONS
FULL-TIME 0 0 0 0
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary.)
Prepared by. Gabble LaRoche. Section Phone: 465-5467,
Division: _Etgngm£ DgyfiftemgPJ T Diate. -<"2?/'?
Approved by Commissioner ~ William L. Henslev'L ; y Date:
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For further distribution information call the Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA bill no.
1995 LEGISLATIVE SESSION

Revision Dale: Department Affected: Commerce and Economic Development

Title:  Relating lo the Western Alaska CDQ Program, the inshore/ 8RU:  Economic Development
offshore allocation process, elc. Component:

Sponsor:  Senator Hoffman

Requestor:  Senator Hoffman COMPONENT SERIAL NO.

Expenditures/Rovenues: (Thousands of Dollars
OPERATING EXPENDITURES FY 96 Fy 97 Fy 98 FY 99 FYOO FY 01
PERSONAL SERVICES 58.2 59.4 60.6 61.8 63.0 64.9
TRAVEL 16.0 16.3 16.6 16.9 17.2 175
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 742 75.7 772 78.7 80.2 81.4
CAPITAL EXPENDITURES
CHANGE IN REVENUES( )
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 74.2 75.7 77.2 78.7 80.2 81.4
1005 GF/Program Receipts

1006 GF/MHTIA

Olher

TOTAL 74 2 75.7 77.2 78.7 80.2 81.4
Estimate of current year (FY 95) cost: $ O

POSITIONS

FULL-TIME 1 : 1 1 1 1
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

(SEE ATTACHED)

riL-txiicu U, VOWMEB-VinW-is, WMWY V1 4 Phone.  465-5467
Division:  Economic UevetODment Date: M MS
Aooroved bv Commissioner: ~ William L. Hen$lgy (M /}_ | J+ [ Date:

Agency: .Commerce and Economic Deveioornent ~ F

PREPARER TO PROVICE ALL DISTRIBUTION COPIES TO GOVERNCR'S LEGISLATIVE OFHCE

For futher distribution information call tho Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA BILL NO. SJRO20A
1995 LEGISLATIVE SESSION

ANALYSIS,

Community Development Quota (CDQ) Program

The division has requested interagency receipts funding for a new position and
related travel to adequately support the CDQ program.

The major focus of this position is to monitor and assist in the economic develop-

ment ofthe CDQ program. The DCED position would provide corporate oversight
in the review and monitoring of CDQ plans and audits, and expertise to the CDQ

~roup”™ uittheir efforts to implement tne fishery business development goals of

The CDQ program has made a significant impact on unemployment and income

in the state’s most depressed region. Its continued success arid expansion is

critical to the long-term economic development of Western Alaska. Since the CDQ
ﬁrogram began in December 1992, the combined gross revenues of the CDQ 3roups
as exceeded $30 million. Over 300 Western Alaskan residents have found direct

employment through the program generating an additional $1.5 million in wages
in the past year. A halibut and blackcod CDQ program has been implemente

this year. The pollock program will sunset in 1396 unless extended.

Continuous monitoring and assistance to the six CDQ groups is critical at this

time. Success of theprograin will support the state’s efforts to extend the
program beyond 199:> and to extend it to additional species, especially cod and

GL/dgl420fn.gl2 Pngo 2 of



ENATE COMMITTEE REr ~RT

First Committee of Referral

DATE: 3/10/95 FURTHER:

Date of 5-Day Notice: 3-iyO S DATE TURNED : A
(in accordance with Uniform Rule 23) INTO OFFICE:

Resources Committee considered SJR 20

Western Alaska Community Development Quota Prorr.am. the inshore/offshore allocation process,
and the North Pacific Fishery Manaagement Council Comprehensive Rationalization Program.

and recommends: Senate Bill:
. | |same title
| «/ft>e replaced with (ol 'c ZD | j|new title
_ House Bill:
| | adopt previous CS )] |same title
j | technical title
attached amendment)m | new: SCr*
adopt Letter ol Intent by Committcc
limber rclciral to the Committee
NEW FISCAL MOTELS): PREVIOUS FISCAL NOTEfS):*
Department Date Zero Fiscal Department Dale Zero Fiscal

| | APPROPRIATION - tin fiscal note einclude fiscal notes ucrnmpanintt (iovrrnnr’s hill
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CS FOR SENATE JOINT RESOLUTION NO. 20(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): SENATOR HOFFMAN

A RESOLUTION
Relating to the Western Alaska Community Development Quota Program, the
inshore/olTshore allocation process, and the North Pacific Fishery Management

Council Comprehensive Rationalization Program.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Western Alaska Community Development Quota (CDQ) Program is
a fisheries development program involving the federal Department of Commerce, the North
Pacific Fishery Management Council, the State of Alaska, and 56 Bering Sea coast, Aleutian
Islands, and Pribilof Islands communities; and

WHEREAS the CDQ program has set aside 7.5 percent of the available Bering Sea
pollock quota during 1992 through 199j for Bering Sea coast, Aleutian Islands, and Pribilof
Islands communities; and

WHEREAS the amount of pollock available for harvest under the CDQ program is
more than 100.000 metric tons per year and has an approximate annual value of $20,000,000;
and

WHEREAS the CDQ program allocates the available harvest of pollock among

eligible communities, local fishermen's organizations, and local economic development

-1- CSSJR 2tXRES)
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organizations who in turn reinvest the proceeds from the harvest and processing of the pollock
in additional local fisheries development projects; and

WHEREAS the CDQ program has been expanded to include halibut and sablcfish
(black cod); and

WHEREAS the CDQ program is important to the economic development of the
Bering Sea coast, Aleutian Islands, and Pribilof Islands communities; and

WHEREAS the North Pacific Fishery Management Council established the CDQ
program as a component of the inshore and offshore allocation of Bering Sea pollock; and

WHEREAS the CDQ program represents an unparalleled opportunity for long-term
stable economic development for the communities of the Bering Sea coast, Aleutian Islands,
and Pribilof Islands; and

WHEREAS the social and economic welfare of many Alaska coastal communities is
largely dependent upon continued access to and utilization of the vast pacific cod and pollock
resources off the shores of Alaska; and

WHEREAS access to and utilization of the pacific cod and pollock resources has been
assured under the inshore/offshore allocation adopted by the North Pacific Fishery
Management Council; and

WHEREAS the increased harvesting capacity of the large industrialized offshore
fishing fleets have developed an advantage over the catcher boat fleet that harvests fish for
shorcsidc processing plants; and

WHEREAS the North Pacific Fishery Management Council is preparing to adopt a
Comprehensive Rationalization Plan (CRP) for groundfish and crab in the Bering Sea and
Aleutian Islands area; and

WHEREAS the North Pacific Fishery Management Council’s CRP will limit access
in the groundfish and crab fisheries off Alaska, which arc important to Alaska's coastal
communities and to Alaska's seafood industry;

BE IT RESOLVED by the Alaska State Legislature that the North Pacific Fishery
Management Council is respectfully requested to allocate Bering Sea groundfish and crab to
the Western Alaska Community Development Quota (CDQ) groups and support the
continuation of the inshore/offshore allocation process as parts of any Comprehensive

Rationalization Plan (CRP) that the council prepares; and be it

CSSJR 2QMRES) -2-
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FURTHER RESOLVED by the Alaska State Legislature that the North Pacific
Fishery Management Council is also respectfully requested to ensure that any CRP developed
by the council addresses, access for Alaska's small boat fleet and coastal residents to

A sy N A V—

groundfish and crab. \<3 lhe<xIS€'u- v~ T

COPIES of this resolution shall be sent to the Honorable Ron Brown, Secretary of the
U.S. Department of Commerce; Richard B. Laubcr, chair of the North Pacific Fishery
Management Council; and to the Honorable Ted Stevens and the Honorable Frank Murkowski,
U.S. Senators, and the Honorable Don Young, U.S. Representative, members of the Alaska

delegation in Congress.
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A laska S tate L e gislature

Session: Interim:

State Capitol ViFMn 716 W 41h Avenue

Juneau AK 99801-1182 wiciviu Anchorage AK 99501-2133
D& George Utcrmohlc, Attotncy

Legal Services

FROM: Annette IE Krcitzer. Committee Ai
Senate Resources Committee

DATE: April 4. 1095

HIE: Blank CS for SJR 20

Please prepare a CS for SJR 20 to address the following concerns:

1) Page 2. line 22: Capitalize the first letters in the phrase
Comprehensive Rationalization Plan and add (C'RP) after (hat phrase.

2) Page 2, line 25: after "allocate” INSERT: Bering Sea groundfish
and crab...

3) Add new WHEREAS after line 23: WHEREAS the North Pacific

Management Council®J.RE will limit .agccss-iflLIhc fciQundfish and
crab fisheries off Alaaka. which.are important to Alaska's coastal
communities and to Alaska’s seafood industry:

4) Page 2. line 28: council prepares; |.)

5) Page 2. after line 28: ald new: BE IT FURTHER RESOLVED by
the Alaska Slate Legislature that the North Pacific Fisheries
Management Council is _al»o_tc5pecifully-icqucsted_lu_.gnaiuc_ thai_iim
CRP developed bv the council addresses access for. Alaska's small
boat fleet and coastal residents io_g[Qund£ish iiniLciflb.
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The CDO Program

NewEooomic
Fotatsel for
\esternAleda

<oI*

PACIFICOCEAS

INTRODUCTION

A Community Development Quota iCDQ) program was implemented in
1992 that thrust participating western Alaska communities into a unique
partnership with the multimiilion-dollar Bering boa groundlish industrv

In contrast to their traditional subsistence and small boat commercial
fisheries. western Alaska residents will now have opportunities to work on
factory trawlers capable of fishing the Bering Sea year-round, in shoreside

processing plants, and in related seaiood industry operations. With CDQs, . o
rbet& nlvtY) AtnlrrrjfilltdM k 1JOlam cl CDQfvtkxk n

Bering Sc i coastal communities are partners with established corporations in  gyuricmtwrdthtf/T Pxtfk Chan. iwnwt forCUcttr Sttfoali
industnal-scile seafood p: -luction—deliveringmassivequantitiesofground-  LtJ.thJ uvrktr(inwisnhip unh the Norton immI ha-
niminPrrrlormrni Corporation iMewiCammrrrul fahrrmrii
Jw/trf Uitf laiit <d(hum salmonla» h<vi>W 1 aJonftht
economic benefits (estimated at up to $20 million annually) from a resource  1ubn Rnrr  *i% anj tillntit art tht irtJilvnal fwli \é>

located tost off flvir shores. ntren Aa-A< ommrmjl fithtnn

Itsh to consumers efficiently and at the lowest pnee —and will derive direct

FheCr Q prc "im has been carefullvdesigned to avoid the mistakes ot the past. Asone CDQ corporation
Maid in its quota application. then- are far too manv monuments to good intentions scattered throughout
western Alaska already.”* To manv. CDQs represent the most viable opportunity yet for sustained economic
development in western Alaska

Background

The concept ot Community IX* elopm»*nt Quot-:, emerged in the mid-1980s as the Benng Sea groundfish
fisheries — long dominated bvtoreign nations — finally became profitable for the domestic fishing indust-v.
Advocates forrural Alaskawonderd ifthe guaranteed quota concept—based on the experiences inGreenland,
New Zealand. Iceland and elsewhere — could be adapted for use in the state If western Alaska rural
communities could implement such a program, they could help diminish chronic unemplovment and socul
problems, and share directly in the harvest of a multimillion-dollar fisheries resource.

During the |989Congressional hearings on the reauthon/ation ol the Magnuson Fishery Conserv ation and
Management Act. western Alaskans proposed an amendment expressly allowing the creation of CDO The
idea, however, was dropped during Congressional negotiations

In the meantime, the Alaska-based seafood industrv launched a campaign to convince the North Pacific
Fishery Management Council lo split groundlish allocations in the Gulf of Alaska and Benng bea between
'horrbased seafood processors and offshore factors- trawlers. At its April. 1991 meeting, the council adopted a
specific CDQ alternative lor analysis as part ol the iruhorr-otfshore proposal The final irtshore-oHihore
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CDQ Procram Goals

I'ho overall goal ot tho L DO program i>u» make substantial progress toward oconotmc >elr>Mitticioncv tor
western Alaska through:

¢ I'romoiinc thoeconomic well-being ot lixal coastal communities
through involvement in Boring 8ea nsherv resources.

¢ \llowing western Alaska communities to diversity local

economies.

¢ Providing western Alaska commumtv rosidonts with now
opportunities to obtain stable. long-term employment.

¢ Allowing western Alaska residents a fair and reasonable
opportunity to participate in the Boring Sea/Aleutian Islands
fisheries which have been closed to them because of the high
capital investments required.

V/. lirn'H f in ihr I'nhilnl lilcinils is a tnrmbrrnf Ihr

" . . . . livr iimmunily Alnuiun Pribilof tinimi cummunus
Six applicants received 0 ) 0 allocations in western Alaska Asummary ofeach

organization and program plan is irovided below.

Drim>I»nrnl Asumillion

Aleutian Pribilof Island Community D evelopment Association

Al'ICDAconsistsolthocommunitiesof Atka, | also bass, Nelson Lagoon. Nikolski, and St. George. Akutan
and Unalaska participate in the training and education programs. APICDA received 18 percent ot the pollock
reserve set aside for CDCS UMCDA's corporate partners in harvesting the quota are the Trident Seafoods
Corporation, one ot Alaska's largest shorebased seafood processing companies, and Starbound Partnership,
operator ot afactors-trawler Both companies are 100 percent American-owned The F T Slarbouml was built
in the Lnited States.

Al'ICDA plans tx; ‘

¢ Fstabli h a comprehensive vocational
education. iob training, and emplovment
program

¢  Establishahighereducation endow mentfund L *i

for commumtv residents who wish to pursue

university degrees.

¢ lartmpateinthetundinglorcompletionottheZ.ipadniBavMarboronSl
George Island, creating a new commercial service center lor the Bering Sea
fisheries. Ifatoor completion will be coupled with the construction ot a
shoreside processing plant in W3 and ancillary economic development.

¢ Complete engineering designs tor a dock in Nelson Lagoon (to be
constructed in 1us¥ ond conduct an economic feasibility studv on related
rtonomicdes elopment.allincix'pi ration with the Aleutians Fast borough

¢ Workwith the False Pass TribalCounctl In fund the construction in 13 of
a gear storage warehouse in Fain* Pass

¢+ Cooperate with the Citv ot False Passto extend water and sewer service to
the new False Pass dock, making the facility ready tor commercial acm itv
\ ci*ssf| storage factlitv, repair lacihtv, and /or seafood processing facility
nuv bo developed adiacent to the dock.
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Introduction

A Commumtv Development Quota iCDQ) program was implemented in
1*92 that thrust participating western Alaska communities into a unique
partnership with the multimillion-dollar Boring sea groundfish industrv

In contrast to their traditional subsistence and small boat commercial
fisheries, western Alaska residents will now have opportunities o work on
factory trawlers capable ot lishing the Bering Sea year-round, in shoreside
processing plane;, and in related seatood industry operations. With CDQs.
Benng Sea coastal communities are partners with established corporations in
industrial-scaleseatoodproduction—delivering massivequantitiesof ground-
fish to consumers efficiently and at the lowest price —and will denve direct
economic benefits (estimated at up to $20 million annuallv) from a resource

thotin IatUIVi Aialm d filM tnth 120tom otCDQpolM n
iuulfden Hurd Inr F/TPtafk GUorr. otrrd HiGltner Srakalt
UJ.jnJ uurkmt Nw .rnhip with thr Norton Sound Foo-
‘uvnii Dr.rlopmmtCorptrttm . tMowl CcmmrrpuJ hihrrmm
M nrr Uef load* of (hum <uhtion lo t buvwf StALION ticnx toe
vukon ftuvr  StiffS ond (ilinrit it thr Iraditionil tooli for

located just off their shores. unlrm a Lrtj iommrtiul t\hmn

The CIX} program has been caretullv designed to avoid the mistakes ot the past. Asone CDQ corporation
said in its quota application,” then* are tar too many monuments to good intentions scattered throughout
western Aldska already." To manv, CDQs represent the most viable opportunity yet for sustained economic
development in western Alaska

Background

The concept of Commumtv Development Quotas emerged in the mid-1980s as the Bering Sea groundfish
fisheries — long dominated bv foreign nations — linally became protit.tble tor the domestic fishing industrv.
Advocates for rural Alaska wondered if the guaranteed quota concept—based on the experiences inGreenland,
Mew Zealand. Iceland and elsewhere — could be adapted for use in the state If western Alaska rural
communities could implement such a program, they could help diminish chronic unemployment and social
problems, and share directly in the harvest of a multimillion-dollar fishenes resource.

During the 1989 Congressional hearings on the teauthonzalion of the Magnuson Fishery Conservation and
Management Act. western Alaskans proposed an amendment expressly allowing the creation of CDQs. The
idea, however, was dropped dunng Congressional negotiations

In the meantime, the Alaska-based seafood industTV launched a campaign to convince the North Pacific
fishery Management Council to split groundfish allocations in the Gulf of Alaska and Benng bea between
-hnrebased seatood processors and offshore tactorv trawlers Atits Apnl, 1991 meeting, the council adopted a
-pecific CDQ alternative for analysts as part of the indiore-olfshore proposal. Hie final inshore-offshore
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management plan was approved bv the council in lune 1991, and Included aprovision that set aside 7.5 percent

ot the pollock quota in the Bering Sea (approximately 100.(KX) tons annually) lor a tour-vear CDQ program.

Hie CDQ provision was structured to give the Governor ot Alaska the lead responsibility lor recommend-
ing who would receive quotas. In 1992, state and federal officials dratted CDQ criteria, procedures and
regulations. Once all the administrative measures were approved, the state accepted CDQ applications from
theeligible communities of western Alaska, submitted through six newlv formed or reorganized corporations,

each with a corporate fishing partner.

On Nov. 25,1992, Gov. Walter Hickel issued findings and recommendations for the amount of quota each
applicant would receive tor 1992 and 1993. The Secretary of Commerce approved the state’s decision on Dec.
3,1992, and authorized the CDQ applicants to harvest their quotas.

How CDQs Work

Applications tor CDQs, based on 7.5 percent of the biologically harvestable Bering Sea pollock resource, are
submitted on a biennial basis to the Governor of Alaska. lhe governor evaluates the applications and makes
recommendations on the size of the quota to be awarded. The recommendations are reviewed by the North

Pacific Fishery Management Council and are submitted for final
Hh'pitmiu? VrCDQ?, i\mi rij * *oorooa: ortho  approval to the U.S. Secretary of Commerce.

sioio\%iiiukm 'C fM ' Berii® Boiiv.k\ n'vunv. it Communities that are eligible to receive quotas must be located
rilivmttid on ik m mlh to tho C. vomero’ ALimI on or within 50 miles ot the Bering Sea coast from the Benng Strait to

. the westernmost of the Aleutian Islands, or located on islands within
-comm llitv tihit o oli:wle V r,w;v iwto? m>t to the Bering Sea. The communities must meet the definition of Native

Kiiftii on or Milan 50 nnio? orn'vBom: wi vm villages under the Alaska Native Claims Settlement Act.

1k’ Bom:: Btnnt to the :iv?tomn:o?: orllv Aviitun Applications for a maximum 33 percent of the available CDQ

pollock may be submitted by local fishing organizations from eligible
.-ljHife, or kilted on dniib Milan: :e Bonn: Bo.i. L. . .
communitiesor groups of communities, or alocal economicdevelop-

CDQ (TiYiYjL' MKif iv m:\yOii :a s vm itoivtomont ment organization incorporated for the purpose of designing or

L . implementing a Commumtv Fisheries Development Plan.
miiui venture? :iz.u m.v.v < *.natrnwto

. . . . Applications must address the level of local employment that
otitl'le hw i ecenoinvr.: :00?torn ALi?a . ] ] ]

will be generated, the vocational and educational programs that will

be created, and the schedule for moving from reliance on CDQs to self-sufficiency. Application? must also

inciudcdetailedbusincssplansloallowcvaluationofthefeasibility oftheCDQ jointventures. Inthese ventures,

the corporate partners purchase the rights to the fish, hire western Alaskans to work at all levels of their

operations, and guide the CDQ groups to full involvement in the groundfish industrv

Because the total amount of CDQ pollock is limited, applications are evaluated in competition with each
other on the basis ot goals and objectives, realistic measurable milestones for determining progress, methods for
developing a self-sustaining local fisherieseconomy, level of local employment, capital or equity generated for

local fisheries investment ami profit-sharing arrangements.

The state requires active, not passive operations. The mere sale of quota and receipt of dividends is not
considered acceptable. Western Alaska residents must fully participate in the tishenes CDQ proceeds must be
invested in fishery development programs and ventures that create |obs and promote stable local economies in

western Alaska.

CDQ recipients must file quarterly rcpc rts toallow the state to monitor their progress and compliance with
program requirements. CDQ groups that represent more than one community must have at least one resident

from each member community on their boards of directors.
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CDQ Program Goals

TheoviT.ill uo.il or rlict DO procram is lo make substantial procress toward economic solt-MitiKToncv tor
western Alaska throuch:

¢+ Promoting the economic well-lvincot local coastal communities
throuch involvement in Berm)?Sea lisherv resources.

¢ Allowing western Alaska communities to diversity local

economies.

¢ Providing western Alaska community residents with new

opportunities to obtain stable, long-term employment,

¢ Allowing western Alaska residents a fair and reasonable
opportunity to participate in the Bering Sea/Aleutian Islands
fisheries which have been closed to them because of the high
capital investments required. V (M, ,, mlhe PnMofh,andi ,, a mtmbtr 0,

. N o iet=/= i . i ;o ihf-iommunny Aleutian Pnbilof bland Cnmmunux
Six applicants received CDQ allocations in western Alaska, Asummary ot each petr/,,,,mm, I,

organization and program plan is provided below.

Aleutian Pribilof Island Community Development Association

APICDA consists of the communities of Atka, False Pass, Nelson Lagoon, Nikolski..ind St, George. Akutan
and Unalaska participate in the training and education programs. APICDA received 18 percent of the pollock
reserve Mt aside for CDQs. APICDA s corporate partners in harvesting the quota are the Trident Seafoods
Corporation, one ot Alaska's largest shorebased seafood processing companies, and Starbound Partnership,
operator ot | factory trawler. Both companies are 100 percent American-owned. The F/T Shirfroitrdwas built
m the United States.

APICDA plans to

¢ Establish I comprehensive vocational HUING SEA
education, job training, and employment
program

Establishahighorcdiication endowment fund

forcommunity residents who wish to pursue

. . rActrtc oczam
university d e g r e e s

Participate in the funding forcompletion of the Zapadni Bav Harbor on St.
George Island, creating anew commercial service center for the Bering Sea
fisheries. Harbor completion will be coupled with the construction ot .1
shoreside processing plant in 1993 and ancillary economic development

Complete engineering designs tor a dock in Nelson Lagoon (lo be
constructed in 1994) and conduct an economic feasibility studv on related
eeonomicdevelopment. all incoopcration with the Aleutians East Borough.

Work with the False Pass Tribal Council to fund the construction tn 19930t
| gear storage warehouse in False Pass.

Cooperate with the City ot False Pass to extend water and sewer service to
the new False Pass dock, making the tacilitv re.idv for commercial activity
\ vessel storage facility, repair facility, and /or seatood processing tacihtv
mav ho developed adjacent to the dock.
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Combine lorees with theCitv of Atk.i to complete engineering designs tor
L dock (to be constructed in 1994) and conduct .in economic tcasibilitv
-tudy on rotated development, including .l luel-tank farm <ind shoreside

processing plant construction.

Make tunds available for the purchase 0! tishing vessels. Individual

Fishing Quotas, and other business opportunities.

Employment goal: bO people in 1993.

Contacts: Mark Snigarotf. Chairman Larry Cotter
APICDA Pacific Associates
P.O. Box 47307 116 Gold Street
Atka, Alaska 99547 luncau. Alaska 99801
1907) 839*2249  FAX: 829-2134 (907) 586-3107 FAX 586-1001

Bristol Bay Ecoxdmic D evelopment Corporation

BBEDC consists of the Bristol Bav communities ot Alcknagik. Clark’s Point. Dillingham. Fgegik, Ekuk,
Manokotak.Naknek. Pilot Point, Port Heiden, Savonoski/King Salmon, South Naknek. Togiak. Twin Hills,and
L'gjshik. BBEDC received 20 percent of the available CDQ pollock. BBEDC's corporate fishing partner is
Oceantrawl Inc.. an Alaska corporation operating three factory trawlers.

BBEDC plaas to:

. Implement a Commumtv Develop-
ment Plan in 193 consisting of em-
ployment training programs, a small
business development program,
grantstorvalue-added processingand
marketing, and extension services to
halt the regional loss of limited entry

permits.

¢  Establish a Scholarship Endowment
Fund in 1993 for students to attend
universities or full-time vocational

programs.

¢ Setupareservetoprovide matching funds for infrastructure construction,

jnd financing for the acquisition of Individual Fishing Quotas.

* Establish the Alaska Seafood Investment Fund in 1993 to invest in .
dive'sified series of Alaska seafood businesses both within and outside the
Bristol Bay region.

¢ Fmplovmontgoal: 60 people year-round inOceantrawl. Inc. operations by

1993.

Contact: H. Robin Samuelsen, Jr.. Chjirman
BBEDC
P.O. Box 1464

Dillingham, Alaska 99576
(907)842-4370 FAX: 842-4336
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Central Bering Sea Fishermen's Association
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CBSFA represents the community ol St. I'.iul in the I'ribilof Islands It received 10 percent ot the Bering Sen
CDQ pollock. Its corporate lislung partner is American Seafoods Company, Inc.

CBSFA plans

Coastal Vi

to:

E tablish a boat loan program tor the purchase
and construction ot vessels 32to 1251t. in length
that are capable ot participating in the multi-
species fisheries ot the Bering Sea.

Set aside funds tor infrastructure development
on St. Paul Island.

Employment goal: 20-25 people in CDQ
operation.

Contact: IVrtenia Pletmkotf. Ir., President
CBSFA
P.O. Box M
St. Paul. Alaska °%f)0
1207) 540-2312

Ilages Fishing Cooperative

* Sl Pul

NT

BRISTOL BAY |

BERING SEA S S

pqJ -’

CBSFA
1300 W. 33rd Ave.

PACIFICOCEAN

Anchorage, Alaska 99503

1IK)7) 27H-2312

FAX: 278-2316

CVFC consists of the Yukon-Kuskokwim Delta communities of Chefomak. Chevak, Eek, Goodnews Bav,
Hooper Bay, Kipnuk. Kongiganak, Kwigillingok, Mekoryuk, N'ewtok, N'ightmute, Platinum. Quinhagak,
Scammon Bay. Toksook Bay, Tuntutuliak. and Tununak. CVFC received 27 percent ot the available pollock
CDQ. CVFCscorporate partner is Golden Age Fisheries, owner of five factory trawlers involved in Bering Sea
and Gulf of Alaska fisheries.

CVFC plans to:

¢

Purchase 50 percent equity in the 197 ft. factory
trawler Browns Paint with the long-term goal of
owning, managing, and operating a fleet of at-
sea processing and harvesting vessels.

Establish a "Salmon Roe University" to train
residents of the region to be salmon roe
technicians.

Purchase or construct a salmon processor to
operate in the lower Kuskokwim River.

Self-assessthe equivalent of theStateof Alaska's
fisheries business tax and dedicate this money

to grants for fisheries infrastructure
development.

Train individuals from CVFC member villages to work at all levels of the

groundfish industrv — harvesting, processing, marketing, and corporate

management.
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¢+ E>tahlisliaL'oastal\i Schol.irislilp I'nnti
tor careers in the fisheries .uui fisheries
management.

¢+ Ueatea tinancmgmechaiiismtorpurchasing
and rcp.itri.itini; salmon .uui herring entrv
permits to the region.

¢ Create a financing mechanism tor the
purchase ot vessels for local and nearshore
fisheries.

¢ Employment goal: 51-70 people by 1993.

Contact: Norman Cohen o L o )
skifft inrim llrilii/nirt Ihr hrin hill lokumk Banprior
CVFC in .i inmmrrnul lirrnite I'rmmv  Inkuxik Ban liu

204 North Franklin Street. «| mrmhrr nlihr 1'mnhit 1ilhim ¢ li/lint CiwntrallY't

Juneau. Alaska VO01
iW ) 586-2560 FAX:580-2331

Norton Sound Economic Development Corporation

NSEDC consists ot the Norton Sound. Little Diomede Island. St. Lawrence Island and Seward Peninsula
communities otBrevig!Mission. Diomede/Inalik.Elim, Cambell. Golovin, Kovuk, Nome, St. Michael,Savoonga,
Shaktoolik.Stebbins. Teller, Lnalakleet. V.dles, and White Mountain. NSEDC received a20percent shareof the
CDQ. NSEDCs corporate fishing partner is Glacier Fish Company, Ltd.

NSEDC plans to:

¢ Pioneer new markets lor salmon and herring starttng in 1993 when
Glacier Fish Company will buy and market all salmon species and 1500
tons ot herring.

¢ Provide low-interest loans starting in
the spring ot 1993 for the region's
fishermen to purchase Norton Sound
e-almon and herring permits, fishing
gear, and to upgrade boats.

+ Establish aprogram tor training up to80
residents of the region each year in the
skills necessary to work on fishing boats
and in shoreside plants, and to help
them get |obs in the tishmg industry.

+ Award scholarships eachyeartoresidents interested in obtaintngad vaneed
education and technical school training in tisherievrelated areas

¢ Work with the school district to establish salmon hatchers- programs in
overv school in the region, and hold morecommercial hernng and salmon
fisheries workshops.

¢ Establish a construction fund to revitalize shoreside fish processing in
Unalakleet.Shaktoolik. Golovin and Moses Point, and explore building
processing plants in other communities.
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¢ Purchase* a tishing vessel capable ut catching and processing halibut,
black cod, and other species, and serving as a salmon and herring tender
Or Processor.

¢ Crcatencwfishmgopportunitiesthroughregulatorychangesandtcchmcal
assistance, targeting halibut in St, Lawrence Island nearshore water, crab
in Norton Sound and elsewhere, and groundfish species such as tomcod.

¢ Establish a permanent endowment, providing funds after 19% to build a
regional workforce through fisheries skills training, scholarships, and
employment programs.

¢ Employment goal: 81 people 1l CDQ operations.

Contact: John Jemewouk. Executive Director
NSEDC
P.O. Box 39089
Eliin. Alaska 99739
(907)890.2248 FAX: 890*2249

Yukon D elta Fisheries D evelopment Association

YDFDA represents the Yukon Delta communities of Alakanuk,
Emmonak, Kotlik, and Sheldon Point. YDFDA received five po*cent of the
available CDQ. YDFDA's corporate fishing partner is Golden Alaska
Seafoods.

YDFDA plans to:

¢ Establish a training program lor up to 258 residents by
1995.

¢ Develop a tleet ot small catcher vessels designed to
operate in local longitne and/or pot tishenes.

¢ Participate with the Emmonak Co-op and the Emmonak
Tuba! Council in the coastruction and operation of a
shoreside processing and cold storage facility.

¢ Setup afund for purchasing silmon limited entry' permits.
+ Explore halibut and cod fisheries in the upper Benng Sea.
¢ Employment goal: 50 people in CDQ operations by 1995

Contact. Edwin 11 Glotfelty, Executive Director

YDFDA YDFDA
P.O. Box 210 2415 Western A it, Suite 415
Emmonak, Alaska 99581 Seattle, Washington 98121

(907)949-1314  FAX: 949-1928 <206)443-1565  FAX: 443-1912
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Future Issues

The CDQ program. along with the inshorc-olfshore
allocation plan, will expire in 195,

The North Pacific Fishery Management Council
adopted the initial CDQ plan as a temporarv measure with
the expectation that a comprehensive rationalization plan
— establishing allocation systems tor all fisheries under
federal management — would then be ready lor adoption.
Inthe meantime, manv malorCDQ-related issues remain to
be resolved:

+ WilltheCDQprogram provevaluableenough
that its existence should be extended past
1995? 1 rrithmufhi CDQpollmk rnntrt d Irrthimirr rtittf in a

hnlilinr hmk nn ihr f/T Pnrilic Ciloiirr. [I’ollink n ihr

L4 ShOUIdCDQSbOimpIemented forcrab. Pacific hiriril luinrtuihlr trtnurcr in ihr llrtint Srti nnJ ihr
gray cod. rock sole, yellowlin sole, and other
Bering Sea species? Ifso, how should these CDQs be designed?

Inunilnlinn Inr thr 1'DQ itlli” 1linn prntnim

¢ How will the CDQs that area part of the Individual Fishing Quota (IFQ) allocation
system tor halibut and sablefish be implemented?

¢ Should pollock CDQs continue or should Ihev be converted to IFQs?

¢ Should the Magnuson Act, up forCongressional reauthorization in 1993.beamended
to include CDQs?

Conclusion

TTo CDs* prr im bnngs a new group of people into the industry as major participants. The state and
federal governments, as well as private industry groups, will closely monitor the CDQ program to determine
if it is successful in achieving its goals.

While the information and results will be debated in fishery forums tor manv years, no one can deny that
anew setof issues will challenge the industry and that the criteriaand standards for federal fisheries allocations
have dunged forever.
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Senator Hoffm an

Alaska State Legislature
State Capitol « Juneau, Alaska 99H01-1182 « (907) '165-4453

Lyman F.

TO: Senator Loren Leman, Chairman
Senate Resources Committee
FROM: Senator Lyman F. Hoffman, Prime Spons7 1
RE: SJR 20 - supportingCDQs
DATE: March 24, 1995

kkkk~kkkk

Mr. Chairman,

Thank you for taking up consideration of SJR 20. This resolution
recommends that the North Pacific Fisheries Management Council consider
continued support of the Western Alaska Community Development Quota
Program and support the continuation of tIx* inshore/offshore alocation process

as parts of any comprehensive rationabzation plan that the council prepares.

The CD Q program was Implemented In December of 1992 and Is
scheduled to sunset in December of 1995 unless extended by the Council. In
your packet, you wil find an Informative summary of the program prepared by
Donna Parker at the Department of Commerce. This summary Sustrates the
tremendous success the CD Q program has experienced. In addition, you wil
also find a copy of The CD Q Program - New Economic Potential for Western
Alaska." This publication wil provide you with the background of the program as

wd as a description of the six CD Q organizations.

P.OBox 836 « Bethel, Alaska 99550 » (907) 543 0641



| believe you will find t' D Q Program represents the most viable
opportunity yet for sustained economic development In western Alaska. SJR 20
provides the legislature with tire opportunity to voice Its' support for a program

that has had a significant positive Impact on the economy of western Alaska.

Thank you for your consideration of this resolution.



TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND P.O.D3X 110004
ECONOMIC DEVELOPMENT JUNEAU. ALASKA 990110004

PHONE. (907)40% 3017
DIVISION OF ECONOMIC DEVELOPMENT

DCED COMMENTS ON SJR 20

BACKGROUND

The pollock Community Development Quota (CDQ) program is a federal allocation
ofapproximately 100,000 metric tons of pollock annually to 56 Alaska communities
that border the Bering Sea. It was implemented in December of 1992 and is
scheduled to sunset in December of 1995 unless extended by the North Pacific
Fishery Management Council (Council) ond approved by the Secretary of
Commerce. It is worth approximately $20 million annually in revenues generated
by lease of those harvesting rights to seafood industry partners. Bv tho time the
program sunsets later this year, it will have generated more than $80 million in
payments to the region and created more than 600 jobs.

The hnlibut ond sablefish CDQ program is also a federal allocation of fishery
resource to eligible communities. That allocation was made as part of the hnlibut
and sablefish IFQ program and will not sunset. It is n much smaller allocation,
worth approximately $3 million annually.

The 56 eligible communities hove grouped themselves into six organizations that
vary in size from one to 17 villages.

The intent of the CDQ program is to provide these remote Alnsknn villages, which
have historically been relinnt on the fishery resources ofthe Bering Sea, an "entry
ticket” into the capital intensive fisheries of the North Pacific. For that renson, the
goal ofthe CDQ program is to nttain economic self-sufficiency for these regions
through successful investment in fishing industry businesses and infrastructure in
tho North Pacific seafood industry.

One of the most unique features of the CDQ projn-am is that it fosters
accomplishr'ents ofambitious Community Development Plans (CDP) because of the
competitive nature of the allocation process. These plnns, which include
employment, training and investment milestones are actively monitored bv the
state. Ifa group fails to meet scheduled milestones, it could Ihurt their ability to
secure desired allocation levels during the next allocation cycle. While CDPs can be
amended, good cause must be demonstrated to win npproval from the stale and
federal government.

While this is a federal program, it is the state's responsibility to oversee its
implementation and assure compliance with state and federal n gulations. The
state also provides assistance to CDQ participants to help facilitate the success of
thoir projects and programs. Tho thrco agencies which snare equally in the
management of the CDO program are the Department of Community and Regional
AfTaira (DCRA), Alaska Department of Fish & Game (ADF&G), and Department of
Commerce and Economic Development (DCED). The National Mnnnc Fisheries
Service (NMFS) provides federal oversight
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Since the CDQ program was implemented, two pollock allocations nnd one hnlibut
and sablefish allocation have been made. To date, all recommendations made by
the state have been approved at the federal level.

PIOGRAMLEEEECTS

The moat important work ahead ofub is to extend the pollock CDQ program beyond
1995 nnd expand it to additional species. It has been tne policy of the state that it
will seek a CDQ allocution whenever a limited access scheme is proposed for nny
species under federal jurisdiction. That policy has been implemented as part of
efforts by the state to roll-over separate onshore nnd offshore allocations of
groundfish nnd to develop a Comprehensive Rationalization Plan (CRP) to change
federal fishery management in the North Pacific.

Currently, extension ofthe CDQ program is being moved forward for consideration
in four separate platforms:

1. extension of the onshore/offshore allocation program
2. the state's proposed license limitation program

3. the state's proposed phased-in quota program

4. renuthorizntion of the Magnuson Act

Extension of the CDQ program, ns proposed in this resolution, should continue to
rocoivo high priority by the state for several reasons:

1. It uses private sector money to snur significant economic development
nnd jobs in Western Alaska nnd nns decreased reliance on state and
federal programs.

2. Al CDQ programs are developed nt the local level nnd reflect th
unique needs of these diverse communities.

3. The partnership formed between the CDQ groups nnd their harvesting
partners has forged a transference of knowledge nnd expertise that is
unequnled in the public sector.

4. It has provided a strong incentive forjoint venture seafood
investments by the CDQ groups and their partners that will increase
the likelihood of successful investment participation by CDQ groups in
the North Pacific scufood industry.

5. It has benefited the entire fishing industry by providing venture
capital to the CDQ groups to complete port infrastructure development
in the region nnd to help finnnce development of new salmon products.

6. It isthe most effective way to significantly increase Alaskan ownership
in the North Pacific fishing industry.
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DEPARTMENT OF FISH AND GAME

POSITION PAPER

Bill No. SJR 22

Sponsor: Sen Hoffman

Division: Commercial Fisheries Management tnd Development

Bill Title: Research on Fisheries and Marine Mammals in the Bering Sea

Department Position: Support

BackgrggniN”sislaiiye.Intent

In recent years, there have been observed changes in the populations ofsome important Bering Sea fish
and marine mammal stocks The resolution requests Congress fund an ecosystem study of the Bering
Sea in an attempt to understand the mechanisms causing the population changes

Analysis of Bill/Proeram Effects:

The proposed legislation has no direct affect on the department’s programs However, funding of the
recommended study could provide insights that woula improve management of the Bering Seas fish
and mammal populations.

Date
Frank Rue
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CS FOR SENATE JOINT RESOLUTION NO. 22(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE RESOURCES COMMITTEE

OfTcred:
Referred:

Sponsor(s): SENATOR HOFFMAN

A RESOLUTION
Requesting research on fisheries and marine mammals in the Bering Sea.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Bering Sea is one of the most productive Fishing areas in the world;
ind

WHEREAS the harvc. fisheries resources in the Bering Sea totaled 4,740,000,000
jounds in 1993 and 4,600,000,000 pounds in 1994; and

WHEREAS the harvest of fisheries resources in the Bering Sea was worth
5843,000,000 to commercial fishermen in 1993 and $893,000,000 to commercial fishermen
n 1994; and

WHEREAS fish and marine mammals from the Bering Sea arc a principal source of
iubsistencc foods for the communities of western Alaska; and

WHERE, *3 the abundance of northern sea lions has declined by 70 percent since
1959; and

WHEREAS the productivity of northern fur seals on the Pribilof Islands has declined
ignificantly since 1960; and

WHEREAS the abundance of shellfish in the Bering Sea has declined precipitously

n recent years resulting in a closure of the Bristol Bay red King crab fishery in 1994 and in

-1- CSSJR 22(RES)
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reduction in the ubundancc of Tanner crab to less than a third of 1991 population levels; and

WHEREAS the biomass of pollock in the Aleutian Basin and western Bering Sea has
declined substantially in recent years due to overfishing and continues to decline despite a
closure of pollock fishing in the "Donut Hole" area since 1992; and

WHEREAS certain western Alaska chum salmon stocks have declined during the last
five years in spite of a five-fold increase in the total abundance of salmon in western Alaska
since the early 1970s; and

WHEREAS the biomass of arrowtooth flounder and other flatfish has increased
significantly (up to a ten-fold increase for some species) in the eastern Bering Sea since the
early 1970s;

BE IT RESOLVED that the Alaska State Legislature respectfully requests the
Congress to provide funding to the appropriate federal agencies and institutions to conduct
studies of the Bering Sea ecosystem to discover the causes of and to make recommendations
for addressing the dramatic changes occuiring in the abundance of fish and marine mammals
in the Bering Sea; and be it

FURTHER RESOLVED that the Alaska State Legislature respectfully requests that
the Congress direct the National Marine Fisheries Service to work wnh federal and state
agencies, and institutions whether public or private, to ensure that efforts arc not duplicated
and studies arc not redundant in addressing this important issue.

COPIES of this resolution shall be sent to the Honorable Al Gore, Jr., Vice-President
of the United States and President of the U.S. Senate; the Honorable Newt Gingrich, Speaker
of the U.S. House of Representatives; the Honorable Bob Dole, Majority Leader of the U.S.
Senate; and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators,

and the Honorable Don Young, U.S. Representative, members of the Alaska delegation in

Congress.

22(RES)



A laska S tate L e gislature

Session: MEMO Interim:

State Capitol 716 W 4th Avenue

Juneau AK 99801-1182 Anchorage AK 99501-2133
TO: George Utcrmohle, Attorney

Legal Services
via fax: 2029 2 pagefs

FROM: Annette E. Krcitzcr, Aide to/
Senate Resources Committee

DATE: April 28, 1995 V

RE: Final CS for SJR 22, Fish and Marine Mammal Research

Please Irafta FINAL Resources Committee Committee Substitute for SIR 22 incorporating
the attached amendment.

Please deliver the final CS to Senator Leman’s office (Room 115). There were no further
changes.



4/28/95

OFFERED INTHE SENATE:

AMENDMENT 4t s 7 <

BE IT FURTHER RESOLVED that the Alaska State Legislature respectfully requests that
Congress direct the National Marine Fisheries Service to work with federal and state
agencies, and institutions whether private or public to ensure that efforts are not duplicated

and studies arc not redundant in addressing this important issue.



Tho Tundra Drums

Thurodoy, April 20, 1995

ALAFKAS QOASTAL COVMUNITIES AT RSK?

T he North Pacific, once considered
inexhaustible, is at risk. lhe ecosystem is
showing clear signs oi stress in declines of
regional marine arid bird
populations, esperially those that depend on
commercially important fish for food Insome
ureas ol the Hermg Sea and ( lull of Alaska, king
crab, opilio and b.iirdi tanner crab, shrimp,
pollock, pacific ocean perch, halibut and
greenland turbot are also in decline, resulting
in reduced fishing lime or complete fishery
closures.
Overfishing,
hundreds of millions oi pounds of fish as
bycatih, waste, and government
mismanagement are threatening the ocean.
ecosystems that have
communities for

mammal

unselective catch of

['islTies and
sustained coastal
generations are al risk We don’'twant what
has happened with the New England
fisheries crisis to happen here.

CALL OR FAX SENATOR STEVENS TODAY AT 202/224-3004;

AND REPRESENTATIVE YOUNG AT 202/225-5765;

You can help! Senator led Stevens and
Representative Don Yq.ung can make a
difference — but 0Ny if llicy hair from you.
Senator Stevens and Representative Young
chair the committees in Congress responsible
for reforming the Magnuson Act, our nation’s

Marine Fish
Conservation Network

M -

ALASKA MEMBERS OF THE NETWORK:

primary fisheries law. lint lime is short and
they need to hear from you today!

Urge them to make our fisheries and
Oleuns I' ullhy and prodiic live by voting to:
. Clearly establish conservation over

economics as the lop priority of the Act

by del rmining fishing levels based on
sound management practices, not short-
term economic lac tors ar profits;

e Stop the needless bycatch and waste
caused oy indiscriminate fishing piacliccs;

. Reform Fishery Management Councils
lo make them responsive lo the public
interest, not big business interests; and

. Protect habitat essential loall life stages
of fish from destructive development
activities.

Coastal communities and cultures, lens of

thousands of jobs, a source of recreation tor

millions, and the health of the oceans depend

upon it.

202/224-2354 (fax)

202/225-0425 (fax)

Alaska Marine Conservation Coungjl o City 0)1: St. Paul/Bering Sea Coalition « Greenpeace
Kodiak Conservation Network » North Pacific Fisheries Protection Association ¢ Trustees for Alaska
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Senator Lyman F. Hoffm an

Alaska State Legislature
State Capitol « Juneau, Alaska 99801-1182 + (907) 465-4453

Sponsor Statement
Senate Joint Resolution No. 22

Before the Senate Resources Committee
April 26, 1995

This Senate Joint Resolution requests Congress to provide funding for the
appropriate agencies to conduct studies of the Bering Sea ecosystem. These studies are
intended to seek the causes of the dramatic declines in the Being Sea fish and marine
mammal populations. SJR 22 also asks that recommendations he made to resolve these
population changes.

Bering Sea fish and marine mammals are the principal source of subsistence food
for us in Southwestern Alaska. The tiering Sea is one of the most productive fishing areas
in the world. The harvest of fisheries resources in the Bering Sea totaled 4,600,000,000
pounds in 1994, which were worth 5893,000,000 to commercial fishermen. However, the
numbers of these fish and marine mammal resources have been sinking significantly for the
past three decades.

The biomass of Aleutian Basin and western Bering Sea pollack has deteriorated
substantially, which may he due to over-fishi* g. The pollack biomass continues to fall
despite a closure of pollack fishing in the "Donut Hole" area since 1992. In recent years,
the abundance of Bering Sea shellfish has precipitously declined, resulting in (he 1994

closure of the Bristol Bay red King crab fishery. Currently, the Tanner crab population is

)
ee
gﬁﬁ@gﬁem nolIess than a third of (he 1991 population levels. In the last five years, certain western Alaska
d slan

clitim stocks have collapsed despite a five-fold increase in the total abundance or salmon

P.OBx 886 » Bethel. Alaska 99550 « (307) 543-3541



since the early 1970's. Additionally, (he population of northern sea lions has gone down by
70 percent since 1959, nnd the productivity of Pribilof Island northern fur seal has dropped
since 1960.

Wc need to evaluate the Bering Sea ecosystem and pinpoint the cause of the
deterioration in fisheries and marine mammal populations. Wc can't afford to wait until
our fisheries arc closed because the sen lion is placed on the endangered species list. My
sponsorship of SJR 22 is an effort to address the declines in (lie Bering Sen marine
resources so that our subsistence lifestyle and commercial fishing economy will be

preserved.



