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(d) The immunity established by (a) of this section docs not apply and an 

administrative, civil, or criminal penalty may be imposed under applicable law if the

(1) person who made the disclosure intentionally or knowingly 

committed or was responsible for the commission of the disclosed violation;

(2) person who made the disclosure recklessly committed or was 

responsible for the commission of the disclosed violation and the violation resulted in 

substantial injury to one or more persons at the site or off-sitc harm to persons, 

property, or the environment;

(3) offense was committed intentionally or knowingly by a member of 

the person’s management or an agent of the person and the person's policies or lack 

of prevention systems contributed materially to the occurrence of the violation; or

(4) offense was committed recklessly by a member of the person’s 

management or an agent of the person, the person's policies or lack of prevention 

systems contributed materially to the occurrence of the violation, and the violation 

resulted in substantial injury to one or more persons at the site or off-sitc harm to 

persons, property, or the environment*

(e) A penalty that is imposed on a person for violation of an environmental or 

health and safety law when the person has made a voluntary disclosure under (a) of 

this section but is not granted immunity because of (d) of this section may, to the 

extent appropriate and not prohibited by law. be mitigated by factors such as

(1) the voluntariness of the disclosure;

(2) efforts by the disclosing party to conduct environmental or health 

and safety audits;

(2) remediation;

(d) cooperation with government officials investigating the disclosed

violation; or

(5) other relevant considerations.

(0 In order to receive immunity under this section, a facility conducting an 

environmental or health and safety audit must give notice by certified mail to an 

appropriate regulatory agency of the fact that it is planning to commence the audit. 

The notice must specify the facility or portion of the facility to be audited, the date the
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audit will begin and end, and the general scope of the audit. Immunity under this 

section is available only for information and documents first produced or obtained 

during the time period specified in the notice. The notice may provide notification of 

more than one scheduled environmental or health and safety audit at a lime. Once 

initiated, an audit shall be completed within the time period specified in the notice 

unless an extension is approved by the governmental entity with regulatory authority 

over the regulated facility or operation based on reasonable grounds.

(g) The immunity under this section does not apply if a court or administrative 

law judge finds that the person claiming the immunity has, on or after the effective 

date of this Act.

(1) repeated or continuously committed serious violations; and

(2) not attempted to bring the facility or operation into compliance, so 

as to constitute a pattern of disregard of environmental or health and safety laws; in 

order to be considered a pattern, the person must have committed a scries of violations 

that were due to separate and distinct events within a three-year period at the same 

facility or operation.

(h) A violation that has been voluntarily disclosed and to which immunity 

applies must be identified in a compliance history report as being voluntarily disclosed.

Sec. 09.25 480. CIRCUMVENTION BY REGULATION PROHIBITED. A 

regulatory agency may not adopt a regulation or impose a condition that circumvents 

the purpose of AS 09.25.450 - 09.25.490.

Sec. 09.25/85. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES. 

AS 09.25.450 - 0? .25.490 do not limit, waive, or abrogate the scope or nature of a 

statutory or common law privilege, including the work product doctrine and the 

attomey-client privilege.

Sec. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490.

(I) "audit report* means a report that includes each document and 

communication, other than those set out in AS 09.25 ’65. produced from an 

environmental or health and safety audit; general components that may be contained 

in a completed audit report include

(A) a report, prepared by an auditor, monitor, or similar perscn.
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that may include a description of the scope of the audit, the information gained 

in the audit, findings, inclusions, recommendations, exhibits, and appendices; 

the types of exhibits and appendices that may be contained in an audit report 

include supporting information that is collected or developed for the primary 

purpose of and in the course of an environmental or health and safety audit, 

including

(i) interviews with current or former employees;

(ii) field notes and records of observations;

(iii) findings, opinions, suggestions, conclusions, 

guidance, notes, drafts, and memoranda;

(iv) legal analyses;

(v) drawings;

(vi) photographs;

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded

information;

(ix) maps, cluuts, graphs, and surveys; and

(x) other communications associated with an 

environmental or health and safety audit;

(B) memoranda and documents analyzing all or a portion o f the 

materials described in (A) of this paragraph or discussing implementation 

issues: and

(Q  an implementation plan or tracking system to correct past 

noncompliance, improve current compliance, or prevent future noncompliancc;

(2) "environmental or health and safety audit" means a systematic 

voluntary evaluation, review, or assessment of compliance with environmental or 

health and safety laws or a permit issued under those laws conducted by an owner or 

operator, an employee of the owner or operator, or an independent contractor of

(A) a regulated facility or operation; or

(B) an activity at a regulated facility or operation;

(3) "environmental or health and safety law" means
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(A) a federal or state environmental or occupational health and

safety law; or

(B) a rule, regulation, or municipal ordinance adopted in

conjunction with or to implement a law described by (A) of this paragraph;

(4) "intentionally" \as the meaning given in AS 11.81.900;

(5) "knowingly" has the meaning given in AS 11.81.900;

(6) "owner or operator" means a person who owns or operates a 

regulated facility or operation;

(7) "penalty" means an administrative, civil, or crim irj sanction 

imposed by the state to punish a person for a violation of a statute or rule; the term 

does not include a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.900;

(9) "regulated facility or operation" means a facility or operation that 

is regulated under an environmental or health and safety law.

(b) To fully implement the privilege established under AS 09.25.450 - 

09.25.490, the term "environmental or health and safety law" shall be construed 

broadly.

• Sec. 2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.052. PRIVILEGE RELATING TO CERTAIN SELF-AUDITS. An 

audit report based on an environmental or health and safety audit is privileged under 

AS 09.25.450 - 09.25.490.

• Sec. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490, added 

by sec. 1 of this Act, applies to environmental or health and safety audits that art conducted 

on or after the effective date of this Act.
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Summary of Changes -  CS for Senate Bill 199 

Environmental, Health and Safety Self-Audit Legislation

Note: all text references refer to the original bill.

1) Labeling of documents in self-audit report.

Removed language which stated that 'failure to label a document" docs not 
constitute a waiver of audit privilege. Thus, privilege is q21 guaranteed if an entity fails to 
label self-audit documents with words such as "COMPLIANCE REPORT: PRIVILEGED 
DOCUMENT'. [Page 2, lines 23 through 251

2) Penalties for illegal disclosure o f privileged inform ation.

The penalty provision for state employees who disclose privileged information from 
a self-audit report has been removed from the bill. This change means that existing state 
law under AS 11.56.860 will govern such cases of illegal disclosure. AS 11.56.860 
provides that the misuse of confidential information by public servants is a Class A 
misdemeanor. (Page 3. lines 28-30]

3 ) Defense in court for disclosing privileged inform ation.

The original version of SB 199 provided that an employee charged with disclosing 
privileged information could use as an affirmative defense in court the fact that the 
documents were not labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT". 
Since the CS no longer guarantees privilege for documents not properly labeled (as 
dccribcd above in #2), this language relating to affirmative defense has also been removed, 
for purposes of consistency. [Page 3, line 31 & Page 4, lines 1-4]

4 ) Disclosure of privileged information required by court or by 
adm inistrative hearings official.

The CS removes all language in Section 09.25.460 of the original bill, which 
relates to the circumstances and procedures under which a court or administrative hearings 
official might require the disclosure o f self-audit data that is otherwise privileged. 
Accordingly, the existing civil and criminal Rules of Procedure will govern in such 
situations. (Page 4, lines 5-29]

5 ) Clarifying definition of nonprivileged materials.

The CS adds to the list of nonprivilcgcd materials any documents or other 
information which must be reported or maintained as part of a permit under federal or state 
environmental, health, or safety laws. In the or  ~mal bill, data from permits is considered 
to be nonprivilcgcd information by implication, bur the CS makes it specific. (Page 5, lines



(6 ) Court review and disclosure o f privileged information.

All language in Section 09.25.470 has been removed. This section dealt with 
procedures for disclosure of privileged information in cases where a criminal offense is 
suspected. The change means that the existing Alaska Rules of Criminal Procedure will 
apply in such cases. [Page 5, lines 10-31 & page 6. lines 1-221

(7) Presumption o f immunity.

Language in subsection (0  under Section 09.25.475 has been removed. This 
subsection dealt with questions of burden of proof, and the standards the state would be 
required to meet in civil and criminal cases to argue that immunity should be denied to an 
entity which claims it on the grounds of voluntary disclosure of a self-audit.

At the initial hearing on SB 199 (01-31-96), a representative of the Department of 
l-aw’s Criminal Division claimed that the standards required in subsection (0  created an 
"intolerable burden" for the state in these cases. The effect of removing subsection (0  is 
that the existing Rules o f Procedure in criminal and civil cases will govern the situations 
described in subsection (0- (Page 8. lines 13-20J

(8 ) Use o f certified mail required as condition for immunity.

In order to receive immunity for reported violations, an entity must disclose its 
intention to conduct a self-audit by certified mail. This language was added to address 
concerns that entities might claim that a self-audit notice was "lost in the mail", but still 
claim immunity for any violations that were voluntarily disclosed. [Page 8. line 22]

(9 ) Tightening notice requirements for self-audits.

Language has been added to subsection (g) o f Section 09.25.475 which clarifies 
that, in order to receive immunity, a self-audit notice must specify an exact beginning date 
and an exact ending date. In contrast, me original bill required the notice to include the 
"anticipated bme the audit will begin" and required that it be completed within "a reasonable 
amount of time not to exceed six months". [Page 8. lines 21-29]

(1 0 ) Technical change relating to Rules of Appellate Procedures.

Section 3 clarified that Sec. 09.25.460 o f the original bill had the effect of 
amending the Alaska Rules of Appellate Procedure.

Since the CS removes Sec. 09.25.460 from the bill, the language in Section 3 is 
therefore unnecessary, and has also been removed. (Page 11. lines 13-20]



INFORMATION PAPER FOR: 
Environmental and Health and Safety Self-Audit Legislation 

Introduced by: Senator Loren Leman 
(CS for Senate Bill 199)

BACKGROUND

♦Shrinking budgets encouraging federal and state lawmakers to look for more 
efficient uses o f resources

*14 states have passed legislation creating an environmental, health and safety sclf- 
c'Mluation privilege

* 11 other states have introduced similar measures (as of 9/24/95)

PURPOSE

♦Encourage companies and governmental entities to conduct voluntary self-audits 
ensuring compliance with environmental, health and safety laws.

♦Ensure that violations arc brought quickly into compliance.
♦Promotes internal operations review without fear of prosecution or penalties for 

CORRECTED problems.
♦Encourages development o f preventive strategies to avoid future compliance 

problems.
♦Legislation has safeguards to prevent misuse of immunity benefit gained from 

voluntary disclosure.

SUMMARY OF LEGISLATION

-What regulators, legislators, concerned citizens and business arc after is COMPLIANCE 
with increasingly complex laws.

-Audits can be useful for businesses to determine if  their practices conform to aP applicable 
regulations.

-Because audits arc to discover not only IF violations have inadvertently occurred, but also 
what management systems led to the violation, sensitive personnel information is 
frequently included in audits. This bill offers protection from discovery for information 
compiled during the voluntary audit and from such information being used against the 
company in court.

-Most violations voluntarily reported to a regulatory agency could not be used as grounds 
for penalizing an entity for the violation IF the disclosure is made promptly and the entity 
makes efforts to cooperate with the agency to correct the violation.

-Disclosure is not voluntary if  the person nuking the disclosure acted with intent or 
knowingly regarding the commission o f the violation, or if  the person's reckless disregard 
resulted in off-sitc harm.

ISSUES RELATING TO PRIVILEGE

Ordinarily rules of evidence promote the ascertainment of truth. Another group o f rules, 
h' vcver, permit the exclusion of evidence founded in the desire to protect an interest or 
relationship. The temi "privilege" is used broadly to describe such rules of exclusion.

Information current as of: March I. 1996 1



Section 1 grants a privilege from admissibility and discovery to audit reports developed 
according to the bill. The privilege applies to civil, criminal and administrative 
proceedings.

The privilege DOES NOT APPLY to:
documents, reports, etc. required by the state to be reported under federal or

state law, OR
information obtained independent of the audit process.

W aiver of Privilege:

-Voluntary disclosure of an audit to the state does not waive the privilege if it is made under 
the terms of a confidentiality agreement between the owner/operator or the person for 
whom the report was prepared and the state or if the audit is submitted to the state under a 
claim of confidentiality.

-NO agency employee may request, review, or otherwise use an audit report during an 
agency inspection of the facility. A party who violates the terms ot a confidentiality 
agreement will be liable for damages caused as a result of the disclosure.

Immunity:

-The See. 09.2S.475 immunity is an immunity from an administrative, civil, or criminal 
penalty for the violation disclosed. This immunity does not extend to injunctive relief, 
compliance or technical recommendations.

Information cuncnt as of: March I. 1996 mm



SECTIONAL ANALYSIS FOR 
CS for Senate Bill 199: Environmental and Health and Safety Self-Audits

Prepared by: Mike Pauley, Staff to 
Sponsor, SENATOR LOREN LEMAN

Section 1:

Adds a new section to the Code of Civil Procedure, Chapter 25: Evidence, Presumptions, 
Public Records and Privileges.

Sec. 09.25.450 creates the Audit Report Privilege. Self-Audit reports arc 
not admissible as evidence, nor arc they subject to discovery in civil, criminal or 
administrative proceedings.

Those involved in the audit report storage, preparation, or disclosure can't testify 
about portions of the audit report. If they witness a physical event of violation, however, 
they can testify about that event, but can't testify or produce documents related to a 
privileged part of an audit. (List is contained in Sec. 09.25.490(a)(1).)

Environmental and Health and Safety Self-Audits cannot be obtained by a state
agency.

Self-Audits must be identified as privileged. They arc to be labeled: "Compliance 
Report: Privileged Document" or something similar.

A person claiming that the privilege applies to a self-audit has to make the basic ease 
that the privilege applies.

Sec. 09.25.455 sets out the conditions or Exceptions for Waiver of the 
privilege. If the person who had the Audit Report prepared wants to waive the privilege 
he/she can. However, disclosing information in the Audit Report to employees, 
contractors, or company lawyers so that the problem can be conrccted is NOT a waiver of 
the privilege. Anyone who receives the information under these conditions and signs a 
confidentiality agreement with the owner/operator can't release the information.

Sec. 09.25.465 NO NPRIVILEG ED M ATERIALS
This section identifies nonprivilcgcd materials. The privilege docs not apply to:

information required by a regulatory agency to be reported under state or federal
law; or

information acquired by an agency through its own monitoring or observation; or 
information obtained from someone not involved in preparing the audit report

Sec. 09.25.475. VOLUNTARY DISCLOSURE; IMMUNITY
Grants limited immunity from an administrative, civil or criminal penalty for a violation 
disclosed IF the violation was corrected within a reasonable time. The violation cannot 
have resulted in injury to anyone at the site, or in substantial off-sitc harm to persons, 
property or the environment.

Immunity docs not apply if the violation was knowingly committed; if people were hurt; or 
if the violation was committed recklessly bv any agent of the owner/operator.

Penalties assessed under this section may be mitigated by the cooperation of the 
owner/operator.

If a person makes a voluntary disclosure and then a civil, administrative or criminal 
enforcement action is brought against him. he has the burden of establishing that the 
disclosure was voluntary. The state agency then has the burden of rebutting this.



To receive immunity, a facility conducting a self-audit must give notice (by certified mail) 
to the appropriate regulatory agency that it is going to begin an audit. 'Hie notice must 
include:

facility or portion of facility to be audited 
date audit is to begin and end 
general scope of the audit

Audit must be completed within the time period specified in the notice unless the regulatory 
agency approves an extension.

Bad actors are not protected. Immunity does not apply if:
person repeatedly or continuously commits serious violations; and 
does not attcmpi to bring the operation into compliance

Sec. 09.25.480 CIRCUMVENTION BY REGULATION  
PRO H IBITED.
Purpose of this act cannot be circumvented by regulations or conditions imposed by 
regulatory agencies.

Sec. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED  
PRIVILEG ES.

This act has no effect on existing privileges under state law such as attomey-clicnt 
privilege; or public officials’ or reporters' privileges.

Sec. 09.25.490. DEFINITIONS

Section 2. Adds Self-Audit privilege to Code of Criminal Procedure.

Section 3. Amends Alaska Rules of Appellate Procedure

Section 4. Privilege applies to audits conducted on or after the effective date of the Act.

Sectional Analysis SB 199 2
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C S  f o r  S B  1 9 9  

E n v i r o n m e n t a l  A u d i t s

The Alaska Environmental Lobby supports efforts by industry to com ply with  
environm ental regulations. We support the enhancem ent of relationships betw een  
industry and regulatory agencies. H owever, all legislation which affects our state's 
environmental regulations must seek to protect the health and safety of Alaskan citizens 
and the environm ental integrity of our state.

In order to make this piece of legislation an effective docum ent, AEL respectfully suggests a 
few changes:

• Environmental audits should not be privileged. Privilege, by definition, invites 
secrecy, instead of the openness needed to build.public trust in industry's ability to self­
police. Furthermore, a privilege w ould invite defendants to claim as "audit" material 
evidence DEC needed to establish a violation or determine who w as responsible.

• Noncompliance which results in economic gain should not be tolerated.. To prevent 
polluters from having an econom ic advantage over non-polluters, DEC should seek to 
recover such econom ic gain.

To qualify for im m um ty^a^elf^audiLm ust meet a num ber of additionaLrequjrements;

• It must occur before notice of a citizen suit, the filing of a complaint by a third party, 
and before the reporting of a violation to DEC by a "whistleblower' em ployee.

• The responsible party must correct any violation discovered under the self-audit within  
60 days, certify in w riting that corrections have been made, and take appropriate 
measures to rem edy any environm ental or human harm due to the violation.

• A violation discovered by a self-audit must not have presented an imminent and 
substantial endangerm ent to public health or the environment.

• The regulated entity m ust agree in writing to take steps to prevent a recurrence of any 
violation discovered under the self-audit.

• Any violation d iscovered in a self-audit must not have occurred previously within the 
past three years at the sam e facility.
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Headquarters: 
217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907)586-2323 FAX 463-5515

TESTIM ONY ON CSSB 199

Thank you for the opportunity to provide testimonv on Committee Substitute for Senate Bill 199, 
regarding environmental, health and safety self-auu;ts for businesses.

My name is Pamela LaBolle, and I am President o f the Alaska State Chamber o f  Commerce. The 
State Chamber represents approximately 700 member businesses statewide which provide jobs to 
nearly 70,000 employees. Our network o f representation also includes the 6000 business members 
o f  the local Chambers o f Commerce throughout Alaska. As the Voice o f Business, ASCC's mission 
is to create a climate in our state that is conducive to a strong private sector economy.

I am here today to speak in support ',f  CSSB 199. This legislation provides businesses with an 
opportunity to conduct self-audits in an effort to assure they are in compliance with environmental, 
health and safety laws. We believe this creates an incentive for businesses who find they have 
inadvertently been out o f con pliance with a law or regulation to voluntarily correct their actions and 
strive to operate in the acceptable and prescribed manner.

The issues o f  disclosure o f  privileged information and the presumption o f  immunity arc important 
ones. When voluntarily disclosing evidence o f  a sclf-incriminating nature, businesses need some 
assurance that tire evidence they provide docs not placr them in a position o f  jeopardy. Although 
the State may have agreed rot to prosecute on compliance issues discovered through self-audit, 
businesses would be loath to put themselves in a position to be sued by a third party, such as a 
special interest group. Wc hcpc the Rules o f Procedure that govern criminal and civil cases provide 
the necessary safeguards for self-auditing businesses.

Wc believe that government should strive to be supportive o f business activity, with an attitude of 
partnership rather than that o f a watchdog. SB 199 brings us closer to the more user-friendly 
regulatory environment the State Chamber has been advocating. Therefore, wc urge the committee's 
support o f  CSSB 199.

♦STATE*
CHAMBER
OF COMMERCE
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UNITED STA TES ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 Sixth Avenuo 
Seattle, Washington 98101

ENVIRONMENTAL PROTECTION AGENCY

[FRL- ]

1
INCENTIVES FOR SELF-POUCING:
Discovery, Disclosure, Correction and Prevention o f Violations 

AGENCY: Environmental Protection Agency (EPA)

ACTION: Final Policy Statement

SUMMARY: The Environmental Protection Agency (EPA) today issues its final policy 
to enhance protection of human health and the environment by encouraging regulated 
entities to voluntarily discover, and disclose and correct violations of environmental 
requirements. Incentives include eliminating or substantially reducing the gravity 
component of civil penalties and not recommending cases for criminal prosecution 
where specified conditions are met, to those who voluntarily self-disclose and promptly 
correct violations. The policy also restates EPA’s long-standing practice of not 
requesting voluntary audit reports to trigger enforcement investigations. This policy 
was developed in close consultation with the U.S. Department of Justice, states, public 
interest groups and the regulated community, and will be applied uniformly by the 
Agency’s enforcement programs.

DATES: This policy is effective 30 days after publication.

FOR FURTHER INFORMATION CONTACT: Additional documentation relating to the 
development of this policy ic contained in the environmental auditing public docket. 
Documents from the docket may be obtained by calling (202) 260-7548, requesting an 
index to docket #C-94-01, and faxing document requests to (202) 260-4400. Hours of 
operation are 8 a.m. to 5:30 p.m., Monday through Friday, except legal holidays. 
Additional contacts are Robert Fentress or Brian Riedel. at (202) 564-2280.



SUPPLEMENTARY INFORMATION:

I. Explanation of Policy

A. In trodu ction

Th e  Environmental Protection A g en cy  today issues its final policy to enhance  
protection of hum an health and tho environm ent by encouraging regulated entities to 
d iscover voluntarily, d isclose, correct and prevent violations of federal environmental 
law. Effective 30 days from today, where violations are found through voluntary 
environmental audits or efforts that reflect a regulated entity’s  due diligence, and are 
promptly d isclosed  and expeditiously corrected, EP A  will not seek  gravity-based (i.e., 
non -econom ic benefit) penalties and will generally not recom m end  criminal 
prosecution against the regulated entity. E P A  will reduce  gravity-based penalties by 
75% for violations that are voluntarily discovered, and are promptly d isclosed  and 
corrected, even  if not found through a formal audit or d ue  diligence. Finally, the policy 
restates E P A ’s  long-held policy and practice to refrain from routine requests for 
environmental audit reports.

Th e  policy includes important safeguards to deter irresponsible behavior and 
protect the public and environment. For example, in addition to prom pt d isclosure and 
expeditious correction, the policy requires com pan ies to act to  prevent recurrence of 
the violation and to rem edy any environmental harm w hich may have occurred. 
Repeated violations or those which result in actual harm or m ay present imminent and 
substantial endangerm ent are not eligible for relief under this policy, and com panies 
will not be allowed to gain an e co n o m ic  advantage over their com petitors by delaying 
their investment in com pliance. Corporations remain criminally liable for violations that 
result from co n s c io u s  disregard of their obligations under the law, and individuals am 
liable for criminal m isconduct.

Th e  issuance  of this policy co n clu d es  EP A 's  eighteen-m onth public evaluation 
of the optimum way to en courage voluntary self-policing while preserving fair and 
effective enforcem ent. T h e  incentives, conditions and exceptions announ ced  today 
reflect thoughtful suggestions from the Department of Justice, state attorneys general 
and local prosecutors, state environmental agencies, the regulated comm unity, and 
public interest organizations. EP A  believes that ft has found a balanced and 
responsible approach, and will co n d u ct a study within three years to  determ ine the 
effectiveness of this policy.

B. Public Process

O n e  of t in  Environmental Protection A g e n cy ’s  m ost important responsibilities is 
ensuring com pliance with federal laws that protect public health and safeguard the 
environment. Effective deterrence requires inspecting, bringing penalty actions and 
securing com pliance and remediation of harm. But EP A  realizes that achieving 
com pliance also requires the cooperation of thousands of businesses  and other 
regulated entities subject to these requirements. Accordingly, in May of 1994, the 
Administrator asked the O ffice of En forcem ent and Com plian ce  A ssu rance  (O E C A )  to



determine whether additional incentives were needed to encourage voluntary 
disclosure and correction of violations uncovered during environmental audits.

EPA began its evaluation with a two-day public meeting in July of 1994, in 
Washington, D.C., followed by a two-day meeting in San Francisco on January 19, 
1995 with stakeholders from industry, trade groups, state environmental 
commissioners and attorneys general, district attorneys, public interest organizations 
and professional environmental auditors. The Agency also established and maintained 
a public docket of testimony presented at these meetings and all comment and 
correspondence submitted to EPA by outside paities on this issue.

In addition to considering opinion and information from stakeholders, the 
Agency examined other federal and state policies related to self-policing, self­
disclosure and correction. The Agency also considered relevant surveys on auditing 
practices in the private sector. EPA completed the first stage of this effort with the 
announcement of an interim policy on April 3 of this year, which defined conditions 
under which EPA would reduce civil penalties and not recommend criminal 
prosecution for companies that audited, disclosed, and corrected violations.

Interested parties were asked to submit comment on the interim policy by June 
30 of this year (60 Fed.Reg 16875), and EPA received over 300 responses from a 
wide variety of private and public organizations. (Comments on the interim audit 
policy are contained in the Auditing Policy Docket, hereinafter, ‘Docket’ .) Further, the 
American Bar Association SONREEL Subcommittee hosted five days of dialogue with 
representatives from the regulated industry, states and public interest organizations in 
June and September of this year, which identified options for strengthening the interim 
policy. The changes to the interim policy announced today reflect insight gained 
through comments submitted to EPA, the ABA dialogue, and the Agency’s practical 
experience implementing the interim policy.

C. Purpose

This policy is designed to encourage greater compliance with laws and 
regulations that protect human health and the environment. It promotes a higher 
standard of self-policing by waiving gravity-based penalties for violations that are 
promptly disclosed and corrected, and which were discovered through voluntary 
audits or compliance management systems that demonstrate due diligence. To further 
promote compliance, the policy reduces gravity-based penalties by 75% for any 
violation voluntarily discovered and promptly disclosed and corrected, even If not 
found through an audit or compliance management system.

EPA’s enforcement program provides a strong incentivo for responsible 
behavior by imposing stiff sanctions for noncompliance. Enforcement has contributed 
to the dramatic expansion of environmental auditing measured in numerous recent 
surveys. For example, more than 90% of tho corporate respondents to a 1995 Price- 
Waterhouse survey who conduct audits said that one of the reasons they did so was 
to find and correct violations before they wore found by government Inspectors. (A 
copy of the Price-Waterhouse survey is contamod In the Docket as documont Vlll-A- 
76.)



At the same time, because government resources are limited, maximum 
compliance cannot be achieved without active efforts by the regulated community to 
police themselves. More than half of the respond jnts to the same 1995 Price- 
Waterhouse survey said that they would expand environmental auditing in exchange 
for reduced penalties for violations discovered and corrected. While many companies 
already audit or have compliance management programs, EPA believes that the 
incentives offered in this policy will improve the frequency and quality of these self­
monitoring efforts.

D. In ce n se s fo r Self-policing

Section C of EPA's policy identifies the major incentives that EPA will provide to 
encourage self-policing, self-disclosure, and prompt self-correction. These include not 
seeking gravity-based civil penalties o r reducing them by 75%, declining to 
recommend criminal prosecution for regulated entities that self-police, and refraining 
from routine requests for audits. (As noted in Section C of the policy, EPA has 
refrained from making routine requests for audit reports since issuance of its 1986 
policy on environmental auditing.)

1. Elim inating Gravity-Based Penalties

Under Section C(1) of the policy, EPA will not seek gravity-based ponalties for 
violations found through auditing that are promptly disclosed and corrected. Gravity- 
based penalties will also be waived for violations found through any documented 
procedure for self-policing, where the company can show that it has a compliance 
management program that meets the criteria for due diligence in Section B of the 
policy.

Gravity-based penalties (defined in Section B of the policy) generally reflect the 
seriousness of the violator's behavior. EPA has elected to waive such penalties for 
violations discovered through due diligence or environmental audits, recognizing that 
these voluntary efforts play a critical role in protecting human health and the 
environment by identifying, correcting and ultimately preventing violations. All of the 
conditions set forth in Section D, which indude prompt disclosure and expeditious 
correction, must be satisfied for gravity-based penalties to be waived.

As in the interim policy, EPA reserves the right to collect any economic benefit 
that may have been realized as a result of noncompliance, even where companies 
meet all other conditions of tho policy. Economic benefit may be waived, howevor, 
where the Agency determines that it is insignificant.

Aftor considering public comment. EPA has deodod to retain the discretion to 
rocovor oconomic bonofit for two reasons. First, it provides an incentive to comply on 
time. Taxpayers expect to pay interest or a penalty fee M their tax payments are late; 
tho same pnndple should apply to corporations that hove dolayed thoir investment in 
compliance. Second, it is fair because it protocts responsible companies from being 
undercut by thoir noncomplying competitors, thoreby preserving a level ploying field. 
The concept of recovering economic bonofit was supported in public comments by



many stakeholders, including industry representatives (see, Docket, ll-F-39, ll-F- 
28, and ll-F-18).

2. 75% Reduction o f Gravity

The policy appropriately limits the complete waiver of gravity-based civil 
penalties to companies that meet the higher standard of environmental auditing or 
systematic compliance management. However, to provide additional encouragement 
for the kind of self-policing that benefits the public, gravity-based penalties will be 
reduced by 75% for a violation that is voluntarily discovered, promptly disclosed and 
expeditiously corrected, even if it was not found through an environmental audit and 
the company cannot document due diligence. EPA expects that this will encourage 
companies to come forward and work with the Agency to resolve environmental 
problems and begin to develop an effective compliance management program.

Gravity-based penalties will be reduced 75% only where the company meets all 
conditions in Sections D(2) through D(9). EPA has eliminated language from the 
interim policy indicating that penalties may be reduced *up to* 75% where 'm ost' 
conditions are met, because the Agency believes that all of the conditions in D(2) 
through D(9) are reasonable and essential to achieving compliance. This change also 
responds to requosts for greater clarity and predictability.

3. No Recommendations fo r Crim inal Prosecution

EPA has never recommended criminal prosecution of a regulated entity based 
on voluntary disclosure of violations discovered through audits and disclosed to the 
government before an investigation was already under way. Thus, EPA will not 
recommend criminal prosecution for a regulated entity that uncovers violations through 
environmental audits or due diligence, promptly discloses and expeditiously corrects 
those violations, and meets all other conditions of Section D of the policy.

This policy is limited to good actors, and therefore has important limitations, ft 
will not apply, for example, where corporate officials are consciously involved in or 
willfully blind to violations, or conceal or condone noncompliance. Since the regulated 
entity must satisfy all of the conditions of Section D of the policy, violations that 
caused serious harm or which may pose imminent and substantial endangerment to 
human health or the environment are not covered by this policy. Finally, EPA reserves 
tho right to recommend prosecution for the criminal conduct of any culpable individual.

Even where all of the conditions of this policy are not met, however, it is 
important to remember that EPA may decline to recommend prosecution of a 
company or individual for many other reasons under other Agency enforcement 
policies. For example, the Agency may decline to recommend prosecution where 
there is no significant harm or culpability and the individual or corporate dofondant has 
cooperated fully.

Whore a company has met the conditions for avoiding a recommendation for 
criminal prosecution undor .his policy, it will not face any civil liability for gravity-based



penalties. That is because the same conditions for discovery, disclosure, and 
correction apply in both cases. This represents a clarification of the interim policy, not 
a substantive change.

4. No Routine Requests fo r Audits

EPA is reaffirming its policy, in effect since 1986, to refrain from routine requests 
for audits. Eighteen months of public testimony and debate have produced no 
evidence that the Agency has deviated, or should deviate, from this policy.

If the Agency has independent evidence of a violation, it may seek information 
needed to establish the extent and nature of the problem and the degree of culpability. 
In general, however, an audit which results in prompt correction clearly will reduce 
liability, not expand it. Furthermore, a review of the criminal docket did not reveal a 
single criminal prosecution for violations discovered as a result of an audit self­
disclosed to the government.

E. Conditions

Section D describes the nine conditions that a regulated entity must meet in 
oroar for the Agency not to seek (or to reduce) gravity-based penalties under the 
policy. As explained in the Summary above, regulated entities that meet all nine 
conditions will not face gravity-based civil penalties, and will generally not have to fear 
criminal prosecution. Where the regulated entity meets all of the conditions except the 
first (D(1)), EPA will reduce gravity-based penalties by 75%.

1. Discovery of the Violation Through an Environmental Audit or 
Due Diligence

Under Section D(1), the violation murt have been discovered through either a) 
an environmental audit that is systematic, objective, and periodic as defined in the 
1986 audit policy, or b) a documented, systematic procedure or practice which reflects 
the regulated entity's due diligence in preventing, detecting, and correcting violations. 
The interim policy provided full credit for any violation found through “voluntary self- 
evaluation,* even if the evaluation did not constitute an audit. In order to receive full 
credit under the final policy, any self-evaluation that is not an audit must be part of a 
‘due diligence* program. Both ‘environmental audit' and 'due diligence' are defined in 
Section B of the policy.

Where the violation is discovered through a ‘systematic procedure or practice* 
which is not an audit, the regulated entity will bo asked to document how its program 
reflects tho criteria for due diligence as defined in Section B of the policy. These 
criteria, which are adapted from existing codes of practico such as the 1991 Criminal 
Sentencing Guidelines, were fully discussed during the ABA dialogue. The criteria are 
flexible enough to accommodate different types and sizes of businesses. Tho Agoncy 
recognizes that a variety of compliance management programs may develop under the



due diligence criteria, and will u se  its review under this policy to determ ine whether 
basic criteria have been  met.

Com pliance  m anagem ent program s which train and motivate production staff to 
prevent, detect and co rre ct violations on  a daily basis are a valuable com plem ent to 
periodic auditing. T h e  policy is responsive to recom m endations received during public 
com m ent and from the A B A  dialogue to give com pliance m anagem ent efforts which 
m eet the criteria for d ue  diligence the sam e penalty reduction offered for environmental 
audits. (Sfifi, e .g .. II-F-39, ll-E-18, and ll-G-18 in the Docket.)

EP A  may require as a condition of penalty mitigation that a description of the 
regulated entity’s  due diligence efforts be  m ade publicly available. Th e  A g en cy  added 
this provision in response to suggestions from environmental groups, and believes that 
the availability of su ch  information will allow the public to judge the adequa cy  of 
com pliance m anagem ent system s, lead to  enhanced  com pliance, and foster greater 
public trust in the integrity of com pliance m anagem ent system s.

2. Voluntary Dlscovory and Prompt Disclosure

Under Section  D (2 ) of the find policy, the violation m ust have been  identified 
voluntarily, and not through a monitoring, sampling, or auditing p rocedure  that is 
required by statute, regulation, permit, judicial or administrative order, or con sen t 
agreement. Section  D (4 ) requires that d isclosure of the violation be prom pt and in 
writing. T o  avoid confusion  and respond to state requests for greater clarity, 
d isclosures under this policy should be m ade to EPA . T h e  A g en cy  will work closely 
with states in implementing the policy.

Th e  requirement that d iscovery of the violation be voluntary is consisten t with 
proposed  federal and state bills w hich would reward those discoveries that the 
regulated entity can  legitimately attribute to its own voluntary efforts.

Th e  policy gives three specific examples of d iscovery that would not be 
voluntary, and therefore would not be eligible for penalty mitigation: em issions 
violations detected  through a required continuous em issions monitor, violations of 
N P D E S  discharge limits found through prescribed monitoring, and violations 
d iscovered  through a com pliance audit required to b e  performed by the term s of a 
con sen t order or settlement agreement.

Th e  final policy generally applies to  any violation that is voluntarily d iscovered, 
regardless of whether the violation is required to be reported. Th is  definition responds 
to com m ents  pointing out that reporting requirements are extensive, and that 
excluding them  from the policy's s co p e  would severely limit the incentive for self- 
polidng (sfifl, & SL, II-C-48 in the Docket).

Th e  A g en cy  w ishes to em phasize that the integrity of federal environmental law 
depends upon timely and a ccura te  reporting. Tho  public relies on  timely and accura te  
reports from the regulated comm unity, not only to m easure com pliance but to evaluate 
health or environmental risk and gauge progress in reducing pollutant loadings. EP A



expects  the policy to en courage the kind of vigorous self-policing that will serve these 
objectives, and not to  provide an ex cuse  for delayed reporting. W here violations of 
reporting requirements are voluntarily discovered, they m ust be  promptly reported (as 
d iscu ssed  below). W here a failure to report results in imminent and substantial 
endangerm ent or serious harm, that violation is not covered  under this policy (see  
Condition D (8 )). T h e  policy also requires the regulated entity to prevent re cu rren ce  of 
the violation, to ensure that noncom pliance with reporting requirements is not 
repeated. E P A  will closely scrutinize the effect of the policy in furthering the public 
interest in timely and accurate reports from the regulated comm unity.

Under Section  D(4), disclosure of the violation should be  m ade within 10 days 
of its d iscovery, and in writing to EPA. W here a statute or regulation requires 
reporting be m ade in less than 10 days, d isclosure should be m ade within the time 
limit established by law. W here reporting within ten days is not practical b e ca u se  the 
violation is com plex and com pliance cannot be determ ined within that period, the 
A g en cy  may a cce p t later d isclosures if the circum stan ces  do  not present a serious 
threat and the regulated entity m eets its burden of showing that the additional time 
w as needed  to determine com pliance status.

Th is condition recognizes that it is critical for EP A  to get timely reporting of 
violations in order that it might have clear notice of the violations and the opportunity 
to  respond if necessary, as weli as an a ccura te  picture of a given facility’s  com p liance  
record. Prom pt disclosure is also evidence of the regulated entity’s  good  faith in 
wanting to achieve or return to com pliance as soon  as possible.

In the final policy, the A gency  has added the words, "or may have occurred," to 
the sentence , T h e  regulated entity fully d iscloses that a specific violation has 
o ccu rred , or may have o ccu rred  ..." Th is change, which was m ade in response  to 
com m en ts  received, clarifies that where an entity has som e doubt about the existence 
of a violation, the recom m ended  cou rse  is for it to d isclose and allow the regulatory 
authorities to make a definitive determination.

In general, the Freedom  of Information A ct will govern the A g e n cy ’s  release of 
d isclosures m ade pursuant to this policy. EP A  will, independently of FOIA, m ake 
publicly available any com pliance agreem ents reached  under the policy (see  Section  H 
o f the policy), as well as descriptions of due diligence program s submitted under 
Section  D.1 of the Policy. Any material claimed to be Confidential Business 
Information will be treated in a cco rd a n ce  with EP A  regulations at 40 C .F .R . Part 2.

3. Discovery and Disclosure Independent of Government or 
Third Party P laintiff

Under Section  D(3), in order to be "voluntary", the violation m ust be identified 
and d isclosed  by the regulated entity prior to: the com m en cem en t of a federal state or 
local a gency  inspection, investigation, or information request; notice of a citizen suit; 
legal com plaint by a third party; the reporting of the violation to EP A  by a 
"whistleblower" em ployee; and imminent d iscovery of the violation by a regulatory 
agency.



Th is  condiiion m eans that regulated entities m ust have taken the initiative to find 
violations and promptly report them , rather than reacting to  know ledge of a pending 
enforcem ent action or third-party complaint. Th is  co n ce p t was reflected in the interim 
policy and in federal and state penalty immunity laws and did not prove controversial 
in the public com m en t process.

4. Correction and Remediation

Soction  D (5 ) en sures that, in order to receive the penalty mitigation benefits 
available under the policy, the regulated entity not only voluntarily d iscovers and 
promptly d iscloses a violation, but expeditiously co rre c t,  it, rem edies any harm ca u sed  
by that violation (including responding to any spill and carrying ou t any removal or 
remedial action required by law), and expeditiously certifies in writing to appropriate 
state, local and EP A  authorities that violations have been corrected . It also enables 
EP A  to ensure that the regulated entity will be publicly a ccoun tab le  for its 
com m itm ents through binding written agreements, orders or con sen t d e cre e s  where 
necessary.

T h e  final policy requires the violation to be co rrected  within 60 days, or that the 
regulated entity provide written notice where violations m ay take longer to correct.
EP A  recognizes that som e  violations ca n  and should be co rre cted  immediately, while 
others (e.g.. where capital expenditures are involved), m ay take longer than 60 days to 
correct. In all ca ses , the regulated entity will be expected  to  do  its utm ost to achieve 
or return to com p liance  as expeditiously as possible.

W here correction  of the violation depends upon issuance  of a permit w hich has 
been applied for but not issued by federal or state authorities, the A g en cy  will, where 
appropriate, m ake reasonable efforts to se cure  timely review of the permit.

5. Prevent Recurrence

Under Section  D(6), the regulated entity must agree to  take steps to prevent a 
recu rrence  of the violation, including but not limited to im provem ents to its 
environmental auditing or d ue  diligence efforts. Th e  final policy m akes clear that the 
preventive steps may include im provem ents to a regulated entity's environmental 
auditing or due diligence efforts to prevent recurrence of the violation.

In the interim policy, the A g en cy  required that the entity implement appropriate 
m easures to prevent a recu rrence  of the violation, a requirement that operates 
prospectively. However, a separate condition in the interim policy also required that 
the violation not indicate "a failure to take appropriate steps to avoid repeat or 
recurring violations' -  a requirement that operates retrospectively. In the interest of 
both clarity and fairness, the A g en cy  has decided  for purposes of this condition to 
keep the fo cu s  prospective and thus to require only that s teps b e  taken to present 
recu rrence  of the violation after it has been  disclosed.

6. No Repoat V iolations



In response to requests from commenters (agfi, jL£L. ll-F-39 and ll-G-18 in the 
Docket), EPA has established "bright lines" to determine when previous violations will 
bar a regulated entity from obtaining relief under this policy. These will help protect 
the public and responsible companies by ensuring that penalties are not waived for 
repeat offenders. Under condition D(7), the same or dosely-related violation must not 
have occurred previously within the past three years at the same facility, or be part of 
a pattern of violations on the regulated entity’s part over the past five years. This 
provides companies with a continuing incentive to prevent violations, without being 
unfair to regulated entities responsible for managing hundreds of facilities. It would be 
unreasonable to provide unlimited amnesty for repeated violations of the same 
requirement.

The term "violation" includes any violation subject to a federal or state civil 
judicial or administrative order, consent agreement, conviction or plea agreement. 
Recognizing that minor violations are sometimes settled without a formal action in 
court, the term also covers any act or omission for which the regulated entity has 
received a penalty reduction in the past. Together, these conditions identify situations 
in which the regulated community has had clear notice of its noncompliance and an 
opportunity to correct.

7. Other V iolations Excluded

Section D(8) makes clear that penalty reductions are not available under this 
policy for violations that resulted in serious actual harm or which may have presented 
an imminent and substantial endangerment to public health or the environment. Such 
events indicate a serious failure (or absence) of a self-policing program, which should 
be designed to prevent such risks, and it would seriously undermine deterrence to 
waive penalties for such violations. These exceptions are responsive to suggestions 
from public interest organizations, as well as other commenters. (See, e.g.. ll-F-39 
and ll-G-18 in the Docket.)

The final policy also excludes penalty reductions for violations of the specific 
terms of any order, consent agreement, or plea agreement. (See. II-E-60 in the 
Docket.) Once a consent agreement has been negotiated, there is littie incentive to 
comply if there are no sanctions for violating its specific requirements. The exclusion 
in this section applies to violations of the terms of any response, removal or remedial 
action covered by a written agreement.

8. Cooporation

Under Section D(9), the regulated entity must cooperate as required by EPA 
and provide information necessary to determine the applicability of the policy. This 
condition is largely unchanged from the interim policy. In the final policy, however, the 
Agency has added that "cooperation" includes assistance in determining the facts of 
any related violations suggested by the disclosure, as well as of the disclosed violation 
itself. This was added to allow the agency to obtain information about any violations 
indicated by the disclosure., even where the violation is not initially identified by the 
regulated entity.



F. Opposition to Privilege

T h e  A gen cy  remains firmly op posed  to the establishm ent of a statutory 
evidentiary privilege for environmental audits for the following reasons:

1. Privilege, by definition, invites se cre cy , instead of the op enness 
needed  to build public trust in industry’s  ability to self-police. Am erican 
law reflects the high v J u e  that the public p la ces on  fair a c c e s s  to the 
facts. T h e  Suprem e Court, for example, has said of privileges that, 
"[wjhatever their origins, these exceptions to the dem and for every m an’s 
ev idence  are not lightly created nor expansively construed, for they are in 
derogation of the search  for truth." United States v. Nixon. 418 U.S. 683 
(1974). Federal courts have unanimously refused to recognize a 
privilege for environmental audits in tho context of governm ent 
investigations. See, o .q .. United States v. Dexter. 132 F.R.D . 8, 9-10 
(D .Conn . 1990) (application of a privilege "would effectively im pede 
[E P A ’s] ability to en force the C lean W ater Act, and would be  contrary to 
stated public policy.")

2. Eighteen m onths have failed to p roduce  any ev idence that a privilege 
is needed. Public testimony on the interim policy confirm ed that EP A  
rarely u ses  audit reports as evidence. Furtherm ore, surveys dem onstrate 
that environmental auditing has expanded rapidly over the past d e ca d e  
without the stimulus of a privilege. M ost recently, the 1995 Price 
W aterhouse survey found that those few  large or mid-sized com pan ies 
that do  not audit generally d o  not perceive any need  to; co n ce rn  about 
confidentiality ranked as one  of the least important factors in their 
decisions.

3. A  privilege would invite defendants to  claim as "audit" material almost 
any ev idence the governm ent needed  to establish a violation or 
determ ine w ho was responsible. For example, m ost audit privilege bills 
under consideration in federal and state legislatures would arguably 
protect factual information -  su ch  as health studies or contam inated 
sedim ent data -  and not just the con clu s ion s  of the auditors. While the 
governm ent might have a c ce s s  to required monitoring data under the 
law, as so m e  industry com m enters have suggested, a privilege of that 
nature would cloak underlying facts needed  to  determine whether su ch  
data were accurate.

4. An audit privilege would breed litigation, as both parties struggled to 
determ ine what material fell within its s co p e . Th e  problem is 
com p ou n d ed  by the lack of any clear national standard for audits. Th e  
"in cam era" (i.e., non-public) p roceed ings used  to resolve these disputes 
under som e  statutory s ch em e s  would result in a series of time- 
consum ing, expensive mini-trials.



5. The Agency's policy eliminates the need for any privilege as against 
the government, by reducing civil penalties and criminal liability for those 
companies that audit, disclose and correct violations. The 1995 Price 
Waterhouse survey indicated that companies would expand their auditing 
programs in exchange for the kind of incentives that EPA provides in its 
policy.

6. Finally, audit privileges are strongly opposed by the law enforcement 
community, including the National District Attorneys Association, as well 
as by public interest groups. (See, .&&, Docket, ll-C-21, ll-C-28, ll-C-52, 
IV-G-10, ll-C-25, ll-C-33, ll-C-52, ll-C-48, and ll-G-13 through ll-G-24.)

G. Effect on States

The final policy reflects EPA’s desire to develop fair and effective incentives for 
self-policing that will have practical value to states that share responsibility for 
enforcing federal environmental laws. To that end, the Agency has consulted closely 
with state officials in developing this policy, through a series of special meetings and 
conference calls in addition to the extensive opportunity for public comment. As a 
result, EPA believes its final policy is grounded in common-sense principles that 
shouM prove useful in the development of state programs and policies.

As always, states are encouraged to experiment with different approaches that 
do not jeopardize tho fundamental national interest in assuring that violations of federal 
law do not threaten the public health or the environment, or make it profitable not to 
comply. The Agency remains opposed to state legislation that does not include these 
basic protections, and reserves its right to bring independent action against regulated 
entities for violations of federal law that threaten human health or the environment, 
reflect criminal conduct or repeated noncomplince, or allow one company to make a 
substantial profit at the expense of its law-abiding competitors. Where a state has 
obtained appropriate sanctions needed to deter such misconduct, there is no need for 
EPA action.



H. Scope of Policy

EPA has developed this document as a policy to guide settlement actions. EPA 
employees will be expected to follow this policy, and the Agency will take steps to 
assure national consistency in application. For example, the Agency will make public 
any compliance agreements reached under this policy, in order to provide the 
regulated community with fair notice of decisions and greater accountability to affected 
communities. Many in the regulated community recommended that the Agency 
convert the policy into a regulation because they felt it might ensure greater 
consistency and predictability. While EPA is taking steps to ensure consistency and 
predictability and believes that it will be successful, the Agency will consider this issue 
and will provide notice if it determines that a rulemaking is appropriate.



II. STATEMENT OF POLICY: INCENTIVES FOR SELF-POLICING 
Discovery, Disclosure, Correction and Prevention

A. Purpose

This policy is designed  to enhan ce  protection of human health and the 
environm ent by encouraging regulated entities to voluntarily discover, d isclose, correct 
and prevent violations of federal environmental requirements.

B. Definitions

For purposes of this policy, tho following definitions apply:

'Environmental Audit" has the definition given to it in 
E P A ’s  1986 audit policy on environmental auditing, i.e., "a systematic, docum ented , 
periodic and objective review by regulated entities of facility operations and practices 
related to meeting environmental requirements."

'Due Diligence" en co m p a sse s  the regulated entity’s  system atic efforts, 
appropriate to the size and nature of its business, to prevent, detect and co rre ct 
violations through all of the following:

i3) Com p lian ce  policies, standards and p rocedures that identify how  em ployees 
and agents are to  m eet the requirements of laws, regulations, permits and other 
so u rce s  of authority for environmental requirements;
b ) Assignm ent o f overall responsibility for overseeing com pliance with policies, 
standards, and procedures, and assignm ent of specific responsibility for 
assuring com p liance  at ea ch  facility or operation;
c )  M echanism s for systematically assuring that com pliance policies, standards 
and p rocedures are being carried out, including monitoring and auditing 
system s reasonably designed to detect and correct violations, periodic 
evaluation of the overall perform ance of the com pliance m anagem ent system , 
and a m eans for em ployees or agents to report violations of environmental 
requirem ents without fear of retaliation;
cl) Efforts to  com m unica te  effectively the regulated entity's standards and 
p ro cedures to all em ployees and other agents;
€’) Appropriate incentives to m anagers and em ployees to perform in a cco rd a n ce  
v/ith the com p liance  policies, standards and procedures, including consistent 
en forcem ent through appropriate disciplinary m echanism s; and 
f) P rocedures for the prom pt and appropriate correction of any violations, a id  
any necessa ry  modifications to the regulated entity’s  program to prevent future 
violations.

"Environmental audit report" m eans the analysis, conclusions, and 
recom m endations resulting from an environmental audit, but does not include data 
obtained in, or testimonial ev idence concern ing, the environmental audit.



"Gravity-based penalties" are that portion of a penalty over and above the 
e co n o m ic  benefit., i.e., the punitive portion of the penalty, rather than that portion 
representing a defendant’s  e co n o m ic  gain from non-com pliance. (Fo r  further 
d iscussion  of this con cep t, see  "A Fram ework for Statute-Specific A p proaches to 
Penalty Assessm ents", #GM-22, 1980, U.S. EP A  General En forcem ent Policy 
Com pendium ).

"Regulated entity" m eans any entity, including a federal, state or municipal 
agency  or facility, regulated under federal environmental laws.

C. Incentives fo r Self-Policing

1) No Gravity-Based Penalties: W here the regulated entity establishes that it 
satisfies all of the conditions of Section  D  of the policy, EP A  will not seek  gravity-based 
penalties for violations of federal environmental requirements.

2) Reduction of Gravity-Based Penalties by 75%: E P A  will redu ce  gravity- 
based penalties for violations of federal environmental requirements by 75% so  long as 
the regulated entity satisfies all o f the conditions of Section  D (2 ) through D (9 ) below.

3) No Crim inal Recommendations:

(a) E P A  will not recom m end  to the Department of Ju stice  or other prosecuting 
authority that criminal charges be brought against a regulated entity where EP A  
determ ines that all of the conditions in Section  D  are satisfied, so  long as the 
violation d o es  not dem onstrate or involve:

i) a prevalent m anagem ent philosophy or practice that con cea led  or 
co n d o n ed  environmental violations; or
ii) high-level corporate officials' or m anagers’ co n s c io u s  involvement in, 
or willful blindness to, the violations.

(b ) W hether or not EP A  refers the regulated entity for criminal prosecution 
under this section, the A g en cy  reserves the right to  recom m end  prosecution for 
the criminal a cts  of individual m anagers or em ployees under existing policies 
guiding the exercise of enforcem ent discretion.

4) No Routine Request fo r Audits: EP A  will not request or u se  an 
environmental audit report to initiate a civil or criminal investigation of the entity. For 
example, E P A  will not request an environmental audit report in routine inspections. If 
the A gen cy  has independent reason to bolieve that a violation has o ccu rred , however, 
E P A  may seek  any information relevant to identifying violations or determining liability 
or extent of harm.

D. Conditions

1) Systematic Discovery: T h e  violation w as d iscovered  through:

a) an environmental audit; or



b) an objective, docum ented , system atic procedure or practice reflecting the 
regulated entity’s  due diligence in preventing, detecting, and correcting 
violations. Th e  regulated entity m ust provide a ccu ra te  and com plete 
docum entation to the A g en cy  as to  how  it exercises due diligence to prevent, 
detect and correct violations accord ing  to the criteria for d ue  diligence outlined 
in Section  B. EP A  may require as a condition of penalty mitigation that a 
description of the regulated entity’s  due diligence efforts be  m ade publicly 
available.

2) Voluntary Discovery: T h e  violation was identified voluntarily, and not 
through a legally mandated monitoring or sampling requirement prescribed by statute, 
regulation, permit, judicial or administrative order, or co n sen t agreement. For 
example, the policy d oes  not apply to:

a) em issions violations detected  through a continuous em issions monitor (or 
alternative monitor established in a permit) where any su ch  monitoring is 
required;
b) violations of National Pollutant D ischarge Elimination System  (N P D ES ) 
discharge limits detected  through required sampling or monitoring;
c )  violations d iscovered  through a com pliance audit required to be  performed 
by the term s of a consen t order or settlement agreement.

3) Prompt Disclosure: Th e  regulated entity fully d iscloses a specific violation 
within 10 days (or su ch  shorter period provided by law) after it has d iscovered  that the 
violation has occurred , or m ay have occurred, in writing to EPA;

4) Discovery and Disclosure Independent o f Government or Third Party 
Plaintiff: Th e  violation m ust also be identified and d isclosed  by the regulated entity 
prior to:

a) the com m en cem en t of a federal, state or local agency  inspection or 
investigation, or the issuance  by su ch  agency  o f an information request to the 
regulated entity;
b) notice of a citizen suit;
c )  the filing of a complaint by a third party;
d) the reporting of the violation to EP A  (or other governm ent agency) by a 
"whistleblower" em ployee, rather than by one authorized to  speak on behalf of 
the regulated entity; or
e) imminent d iscovery of the violation by a regulatory agency;

5) Correction and Remediation: Th o  regulated entity co rre cts  the violation 
within 60 days, certifies in writing that violations have been  corrected , and takes 
appropriate m easures as determ ined by EP A  to rem edy any environmental or hum an 
harm due to  the violation. If mora than 60 days will be needed  to co rrect the 
violation(s), the regulated entity m ust so  notify EP A  in writing before the 60-day period 
has passed. W here appropriate, E P A  m ay require that to satisfy conditions 5 and 6, a 
regulated entity enter into a publicly available written agreement, administrative 
con sen t order or judicial consen t decreo, particularly w here com pliance or remedial



m easures are com plex or a lengthy schedu le  for attaining and maintaining com pliance 
or remediating harm is required;

6) Prevent Recurrence: T h e  regulated entity agrees in writing to take steps to 
prevent a recurrence  of the violation, which may include im provem ents to its 
environmental auditing or duo oiligence efforts;

7) No Repeat Violations: Th e  specific violation (or closely related violation) 
has not o ccu rred  previously within the past three years at the sam e facility, or is not 
part of a pattern of federal, state or local violations by the facility’s  parent organization 
(if any), w hich have occu rred  within the past five years. For the purposes of this 
section, a violation is:

a) any violation of federal, state or local environmental law identified in a judicial
or administrative order, consen t agreem ent or order, complaint, or notice of
violation, conviction or plea agreement; or
b) any a ct or omission for which the regulated entity has previously received
penalty mitigation from EP A  or a state or local agency.

8) Other Violations Excluded: Th e  violation is not one  w hich (i) resulted in 
serious actual harm, or may have presented an imminent and substantial 
endangerm ent to, hum an health or the environment, or (ii) violates the specific terms 
of any judicial or administrative order, or con sen t agreement.

9) Cooperation: Th e  regulated entity coopera tes as requested  by EP A  and 
provides su ch  information as is necessary  and requested by E P A  to determine 
applicability of this policy. Cooperation includes, at a minimum, providing all requested 
docum en ts  and a c ce s s  to em ployees and assistance in investigating the violation, any 
noncom pliance problem s related to the disclosure, and any environmental 
co n se q u e n ce s  related to the violations.

E. Econom ic Benefit

EP A  will retain its full discretion to recover any e co n o m ic  benefit gained as a 
result of noncom pliance to presen/e a ‘level playing field' in w hich violators do  not 
gain a competitive advantage over regulated entities that do  com ply. E P A  may forgive 
the entire penalty for violations which meet conditions 1 through 9 in section  D  and, in 
the A g e n cy ’s  opinion, do  not merit any penalty due to the insignificant am ount o f any 
e co n o m ic  benefit.

F. Effect on State Law, Regulation or Policy

E P A  will work closely with states to en courage their adoption of policies that reflect the 
incentives and conditions outlined in this policy. EP A  remains firmly op p osed  to 
statutory environmental audit privileges that shield ev idence of environmental violations 
and underm ine the public’s  right to know, as well as to blanket immunities for 
violations that reflect criminal conduct, present serious threats or actual harm to health 
and the environment, allow noncom plying com pan ies to gain an e co n o m ic  advantage



over their com petitors, or reflect a repeated fa ilue to com p ly  with federal law. EP A  will 
work with states to address any provisions of state audit privilege or immunity laws 
that are inconsistent with this policy, and which may prevent a timely and appropriate 
response to significant environmental violations. Th e  A g en cy  reserves its right to take 
necessa ry  actions to protect public health or the environm ent by enforcing against any 
violations o f federal law.

G. Applicab ility

1) Th is  policy applies to  tho assessm ent of penalties for any violations under all 
of the federal environmental statutes that EP A  administers, and supersedes any 
inconsistent provisions in m edia-specific penalty or en forcem ent policies and E P A ’s 
1986 Environmental Auditing Policy Statement.

2) T o  the extent that existing EP A  enforcem ent policies are not inconsistent, 
they will continue to apply in conjunction with this policy. How ever, a regulated entity 
that has received penalty mitigation for satisfying specific cond itions under this policy 
may not receive additional penalty mitigation for satisfying the sam e or similar 
conditions under other policies for the sam e violation(s), nor will this policy apply to 
violations which have rece ived  penalty mitigation under other policies.

3) Th is  policy se ts  forth factors for consideration that will guide the A gen cy  in 
the exercise of its prosecutorial discretion. It states the A g e n cy ’s  views as to the 
proper allocation of its en forcem ent resources. Th e  policy is not final agency  action, 
and is intended as guidance. It does not create any rights, duties, obligations, or 
defenses, implied or otherwise, in any third parties.

4) Th is  policy should be  used whenever applicable in settlement negotiations for 
both administrative and civil judicial enforcem ent actions. It is not intended for use in 
pleading, at hearing or at trial. T h e  policy may be applied at E P A ’s  discretion to the 
settlement of administrative and judicial enforcem ent actions instituted prior to, but not 
yet resolved, as of the effective date of this policy.

H. Public Accountability

1) Within 3 years of the effective date of this policy, EP A  will com plete  a study of the 
effectiveness of the policy in encouraging:

a) ch a n g es  in com p liance  behavior within the regulated com m unity, including 
improved com pliance  rates;
b) prom pt d isclosure and correction of violations, including timely and accura te 
com p liance  with reporting requirements;
c )  corporate com p liance  programs that are su ccess fu l in preventing violations, 
improving environmental perform ance, and promoting public disclosure;
d) con s is ten cy  am ong state programs that provide incentives for voluntary 
com pliance.

EP A  will m ake the study available to the public.



2) EP A  will make publicly available the terms and conditions of any com pliance 
agreem ent reached under this policy, including the nature of the violation, the remedy, 
and the schedu le  for returning to com pliance.

I. Effective Date

Th is  policy is effective thirty days from today.

Dated:

Steven A. Herm an 
Assistant Administrator for 
En forcem ent and Com pliance 

Assurance



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 10

1200 Sixth Avenue 
Soattlo. Washington 98101

T E S T I M O N Y  0 7  S T E V E N  A .  TO kO JC 
S E N I O R  R E P R E S E N T A T I V E  

U . S . E N V I R O N M E N T A L  P R O T E C T I O N  A G E N C Y  R E G I O N  XO 
B E F O R E  T H E  A L A S K A  S E N A T E  R E S O U R C E S  C O M M I T T E E  

O N  S B  1 9 9  T H A T  D E A L S  W I T H  E N V I R O N M E N T A L  A U D I T S  
J A N U A R Y  3 1 ,  1 9 9 4

T h a n k  you Mr.Chairman. My name is St even Torok, 
r epres e n t i n g  the U.S.Environmental  Protection Agency, R e gion 10. 
While EPA has not completed a thorough r eview of SB 199, I would 
like to p r o v i d e  the Committee with some g e n e ral information 
regard ing self-audits.

It is e v id ent that the State of Alaska and EPA share the 
same goal of achieving the c o op eration of regulated en tities to 
obtain c o m p l i a n c e  with environmental laws. T h e  critic al ques tion 
is h o w  to achieve that goal witho ut shi elding e n v i r o n m e n t a l l y  
i rresponsible behavior or increasing environmental litigation. 
Because  t h e  v a s t  m a j o r i t y  of regulated ent it i e s  c o m p l y  w i t h  
environmental laws, the focus of our e n forcement  e f f o r t s  is on 
violators, not compilers.

I w o u l d  like to b r iefly review EPA's policies on 
environmental audits, v oluntary environmental self-policing, and 
self-disclooure3, then discuss some data on self-auditing.

In M a y  1994, the A d m inistra tor of EPA called for a r eview of 
EPA's p o l ici es on self-auditing  and v o l u n t a r y  d i s c l o s u r e s  to 
deter m i n e  w h ether  additional  incentives w e r e  n e c e s s a r y  to 
e ncourage v o l u ntary disclosure and correction of violati ons 
d i s c o v e r e d  d uring environmental audits and self-evaluations. In 
J u l y  of 1994, EPA held a major two-day m e eting in Washington, 
D.C., a t t e n d e d  by over 400 interested parties w h o  gav e oral 
comment s on these I b s u c s . In addi tion to consid e r i n g  the oral 
comments, EPA has reviewed over 80 w r i tt en comment s that have 
been submitted to the environmental a u d i t i n g  p o l i c y  docket. In 
J a n u a r y  1995, EPA held a focus group m e e ting in San Francisco 
with key s t a keholder s from industry, trade groups, state 
environ mental agencies, State Att orneys G e neral offices, d i s tri ct 
attorneys offices, environmental and p u blic interest groups, and 
p r ofession al environ mental auditing groups.

This ma jor undertaking reflects the serio u s n e s s  w i t h  which 
EPA views the subject of environmental self-auditing. O n e  of 
EPA's m o s t  important respon sibilities is o b t a ini ng c ompli a n c e  
with the laws that protect public health and s a f e guard  the 
environment. This goal can only bo achie v e d  w i t h  the voluntary

P o r te d  o n A#C)rc<*tf P o p *



c o o p e r a t i o n  o f  b u s i n e s s e s  a n d  o t h o r  r e g u l a t e d  e n t i t i e s  s u b j e c t  t o  
t h o s e  r e q u i r o m o n t s .

E P A ' s  e x t e n s i v e  s t u d y  o f  t h o  e n v i r o n m e n t a l  a u d i t  ' j s u c  

r e s u l t e d  i n  t h e  p r o m u l g a t i o n  l a s t  A p r i l  o f  a n  i n t e r i m  p o l i c y  
w h i c h  c o n t a i n e d  i n c e n t i v e s  t o  o n c o u r a g o  e n v i r o n m e n t a l l y  
r e s p o n s i b l e  b o h a v i o r  f r o m  r e g u l a t o d  e n t i t i e s .  A f t e r  r e v i e w i n g  

a n d  c o n s i d e r i n g  a l l  t h e  c o m m o n t o ,  E P A  i s s u e d  a  f i n a l  p o l i c y  o n  

J a n u a r y  2 2 ,  1 9 9 6 ,  ( c o p y  p r o v i d e d ) .  T h i s  p o l i c y  i s  a  g o o d  e x a m p l e  
o f  a  c o m m o n  s o n s c  a p p r o a c h  t o  e n v i r o n m e n t a l  p r o t e c t i o n .  I t  i s  a  
w e l l  b a l a n c e d  o n e  t h a t  p r o v i d e s  p r e d i c t a b l e  i n c e n t i v e s ,  b u t  d o e s  
n o t  l i m i t  e n f o r c e m e n t ,  i n  a p p r o p r i a t e  c i r c u m s t a n c e s ,  o r  t h e  
p u b l i c ' s  r i g h t  t o  k n o w  a b o u t  e n v i r o n m e n t a l  p r o b l e m s .

T h e  E P A  p o l i c y  a p p l i e s  w h e n  a  r e g u l a t e d  e n t i t y  u n d e r t a k e s  a  

v o l u n t a r y  e n v i r o n m e n t a l  a u d i t  o r  s e l f - e v a l u a t i o n .  T h e  p o l i c y  
p r o v i d e s  t h r e e  i n c e n t i v e s  t o  c o n d u c t  e n v i r o n m e n t a l  a u d i t s  o r  
s e l f - e v a l u a t i o n s  a n d  t o  d i s c l o s e  v i o l a t i o n s  t h a t  m a y  b e  
d i s c o v e r e d  d u r i n g  t h e m

F i r s t ,  E P A  w i l l  c o m p l e t e l y  e l i m i n a t e  p u n i t i v e  p e n a l t i e s  f o r  
c o m p a n i e s  o r  p u b l i c  e n t i t i e s  t h a t  v o l u n t a r i l y  i d e n t i f y ,  d i s c l o s e  
a n d  c o r r e c t  v i o l a t i o n s .  E P A  w i l l  a l s o  r e d u c e  p u n i t i v e  p e n a l t i e s  
b y  u p  t o  7 5 %  f o r  r e g u l a t o d  e n t i t i e s  t h a t  m o o t  m o s t ,  b u t  n o t  a l l  
o f  t h e  c o n d i t i o n s  o f  t h e  p o l i c y .  E P A  b e l i e v e s  t h a t  t h i s  a b i l i t y  
t o  p a r t i a l l y  r e d u c e  p e n a l t i e s  w h o n  p e n a l t y  e l i m i n a t i o n  i s  n o t  

a p p r o p r i a t e  i s  p r e f e r a b l e  t o  a n  a l l  o r  n o t h i n g  a p p r o a c h .

S e c o n d ,  E P A  w i l l  n o t  r e c o m m o n d  t o  t h e  D e p a r t m e n t  o f  J u o t i c o  
( D O J )  t h a t  c r i m i n a l  c h a r g e s  b e  b r o u g h t  a g a i n s t  a  c o m p a n y  a c t i n g  
i n  g o o d  f a i t h  t o  i d e n t i f y ,  d i s c l o s e ,  a n d  c o r r o c t  v i o l a t i o n s ,  s o  
l o n g  a s  n o  s e r i o u s  a c t u a l  h a r m  h a s  o c c u r r e d .  U n d e r  t h e  f e d e r a l  

s y s t e m ,  D O J  h a s  t h e  u l t i m a t e  a u t h o r i t y  o n  c r i m i n a l  p r o s e c u t i o n s ,  
h o w e v o r  E P A  r e c o m m e n d a t i o n s  c a r r y  s i g n i f i c a n t  w e i g h t .

T h i r d ,  E P A  w i l l  n o t  r e q u e s t  v o l u n t a r y  e n v i r o n m e n t a l  a u d i t  

r e p o r t s  t o  t r i g g e r  o r  i n i t i a t e  e n f o r c e m e n t  I n v e s t i g a t i o n s .  T h i s  
p o l i c y ,  w h i c h  h a s  b o o n  E P A ' s  p o l i c y  a n d  p r a c t i c e  s i n c e  1 9 B 6 ,  w i l l  
a l l e v i a t e  f e a r s  t h a t  a n  a u d i t  r o p o r t  w i l l  i n v i t o  i n v e s t i g a t i o n s  
t h a t  w o u l d  n o t  o t h e r w i s e  o c c u r .  E P A  m a y ,  h o w e v e r ,  r o q u o s t  a u d i t  
r e p o r t  i n f o r m a t i o n  i f  v i o l a t i o n s  h a v e  b e e n  i d e n t i f i e d  b y  o t h o r  
m e a n s .

I n  s u m m a r y ,  E P A  t h r o u g h  i t s  A p r i l  1 9 9 5  i n t o r i m  a n d  n o w  i t s  
J a n u a r y ,  1 9 9 6  f i n a l  p o l i c y  h a s  s t r u c k  a  b a l a n c e  b o t w o o n  t h o  
o n c o u r a g c m o n t  o f  g o o d  b o h a v i o r  a n d  t h o  l o s s  o f  r o g u l a t o r y  

d i s c r e t i o n .  T h e  p o l i c y  a l l o w s  E P A  t o  e x e r c i s e  i t s  e n f o r c e m e n t  
d i s c r e t i o n  i n  t h o s e  c a s o s  w h e r e  e n v i r o n m e n t a l  v i o l a t i o n s  s u s t  b o  

a d d r e s s e d  b y  t h e  s e v e r i t y  o f  c r i m i n a l  s a n c t i o n s .  E P A  w i l l  a l s o  
b e  a b l e  t o  a s s o s s  p e n a l t i e s  w h e r e  t h e  v i o l a t o r  h a s  r e a l i z e d  a n  
o c o n o m i c  b e n e f i t  a s  a  r o s u l t  o f  t h e  v i o l a t i o n ,  s i n c e  E P A  b e l i e v e s  
t h a t  e v e n  a  c o m p a n y  t h a t  i n a d v e r t e n t l y  v i o l a t e s  a n  e n v i r o n m e n t a l  

l a w  s h o u l d  n o t  g a i n  a  b u s i n e s s  a d v a n t a g e  o v e r  c o s p a n i e s  t h a t  
c o m p l y  w i t h  t h o  s o m e  l a w s .  I n  a d d i t i o n ,  t h e  f i n a l  p o l i c y  a l l o w s



EPA to reduce p e n a lties wher e on ly portions of the policy's 
c o n d i t i o n s  apply, if full eli mi n a t i o n  of the p e n a ltios  is not 
appropriate. Moreover, the policy affords EPA the o p p o r t u n i t y  to 
o b t a i n  rel evant facts that may be contained in an audit report 
w h e n  an indopondent basis exists for the investigation, and those 
facts are critical to the fact-finding effort.

Sovoral independent studies support EPA's p o l i c y  g o a l s  and 
conclusions. For example, an Arthur A n d e r s o n  survey of c o r p o rate 
g o nor al c o u ns els in 1992 revealed that nearly 601 of c o r p o r a t i o n s  
survey ed have had a c o m p l i a n c e  audit perfo rmed between 1989 and 
1991, and a n o t h e r  n early 4% before 1989, w hile only  less than 38% 
of c o r p o r a t i o n s  surveyod had never u ndertaken a formal compli a n c e  
audit. This shows that a m a j o r i t y  of co rpor a t i o n s  have already 
found it to their advan t a g e  to conduct  co mpliance audits. Of 
those c o r p o r a t i o n s  c o n d u c t i n g  audits, only 16% of the general 
c o u n s e l s  r o p ortcd that they altered their p r o c e d u r e s  for 
c o n d u c t i n g  au dits b e c ause of concerns that tho v i o l a t i o n s  they 
find c o u l d  be used against them, while the o v e r w h e l m i n g  majority 
e x p r ossod no such concerns.

V o l u n t a r y  c o o p e r a t i o n  by regulated e n t i t i e s  is also 
exempl i f i e d  in a study of tho Invostor R e s p o n s i b i l i t y  R e s e a r c h  
C e n t e r  (IRRC). In its 1994 Corp orate E n v i r o n m e n t a l  P r o f i l e s  
D i r e c t o r y , tho IRRC survo y e d  more than 249 companion, in 75 of 
the 86 standa rd industry groups, c oncerning their m e tho ds of 
o nviro n m o n t a l  management. T h e  study found a large a m ount of 
v o l u n t a r y  c o m p l i a n c e  throug h various programs. For example:

• 83% of the c o m p anies  surveyed have esta bl i s h e d  w r i t t e n
e nviro n m e n t a l  practices;
• 33% sub scribe to codes of conduct;
• 53% have a board of director's committee that address es
enviro n m e n t a l  issues;
• 85% h a v o  e s t a b l i s h e d  audit programs;
• 72% have aud ited their d o m o s t i c  facilities w i t h i n  the last
two yoars.

T h e  p r e l i m i n a r y  result s from an EPA internal s ur vey on the 
uso of information from voluntary s e lf-disclosu res and 
v o l u n t a r i l y  p o r f o r m o d  onvironmonta l audits supports EPA's p ol icy 
g o a l s  a n d  s h o w  that in general e v e n  pr ior to its April, 1995 
intorin policy, EPA did not initiate e n f o r c e m e n t  a c t ions  on the 
basis of v o l u n t a r i l y  so lf-d i s c l o s c d  information. EPA Rogional  
O f f i c e s  roported that of the over 4.600 e n f o r c e m e n t  a c t i o n s  takon 
d u r i n g  fiscal years 1993 and 1994, only a p p r o x i m a t e l y  1% woro 
initiatod on the basis of voluntarily s e l f - d i s c l o s e d  information 
and in rtarly  65% of those the pona lty was ei thor e l i m i n a t e d  or 
m i t i g a t e !  for self-discl osure; in the remaining, the d i s c l o s i n g  
o n t i t y  w as p r o v i d e d  a lower lovol of enforcement. T o  summarize, 
both tho indepondont surveys and tho internal survey support EPA 
final policy.



T o  EPA's and tho D e p a r t m e n t  of Ju stice's knowledge, the 
federal  g o v e r n m e n t  has never initiated a crimin al e nforc ement 
ca s e  based upon a v o l u n t a r i l y  submitted e nvir o n m e n t a l  audit.

C l o s e r  to homo hero in Alaska, the D epa rtment of 
Enviro n m e n t a l  C o n s e r v a t i o n  enjoys the r e p u t a t i o n  in R e g i o n  If as 
an a g e n c y  that c o n c e n t r a t e s  its efforts on w o r k i n g  w i t h  the 
r e g u l a t e d  e n t ities t o  s olve the problem, not in p u r s u i n g  
penalties. EPA is not a ware  of a ny instance where A D E C  has used 
a v o l u n t a r y  s e l f - a u d i t  t o  pursue anythi ng mor e than s o l v i n g  the 
problem.

In Oregon and o t h e r  audit pr ivilege states, the exist e n c e  of 
an e n v i r o n m e n t a l  a u d i t  p r i v i l e g e  h a s  n o t  led t o  any increase in 
e n v i r o n m e n t a l  a u d i t i n g  or v o l u n t a r y  com pli a n c e  in th ose states. 
Moreover, the in camera p r o c e s s  compli cates in vestigation s and 
cr i m i n a l  p r o s e c u t i o n s  because the g o v e r n m e n t  must e s t a blish  by a 
p r e p o n d e r a n c e  of the e v i dence that one of the exc ept i o n s  would 
a p p l y  t o  the audit  i nf ormation sought. Furthermore, if an audit 
report is deemed p r i v i l e g e d  in an in camera proceeding, the 
p r o s e c u t o r  would then have the burden of p r o ving that other 
e v i d e n c e  used to p r o s e c u t e  the violator was not tain ted (i.e., 
not the "fruit of the p o i s o n o u s  tree") by the evide n c e  deemed 
privileged.

EPA oppo ses the c r e a t i o n  and adoption of new s t a t utory  
e n v i r o n m e n t a l  e v i d e n t i a r y  privile ges or immunity and feels such 
incent ives should instead be structured in policy. T h i s  position 
is s u p p o r t e d  by the facts that such privileg e has not been shown 
to r o s u l t  in any s i g n i f i c a n t  increase in v o l u n t a r y  a u d i t i n g  or 
compliance; it p r o m o t e s  s e c recy by allowing c o m p anies to withhold 
im p o rtant evid once from lav enforcement a g e nci es and the local 
pu b l i c  thus d e n y i n g  the "public's right to know" useful 
i n f o r m a t i o n  a f f e c t i n g  its h ealth and environment; and create or 
a g g r a v a t e  a n  a t m o s p h e r e  of d i s trust between regulators, industry 
and local communities. T h e  issues associated w i t h  the privileges 
and s u b s e q u e n t  l itigation c reate serious resou rce d r a i n s  on 
g o v e r n m e n t  and p r i v a t e  litigators. Such statutes e ncour a g e s  
l i t i g a t i o n  over the scope of tho privilege that further burden 
our a l r e a d y  o v o r tax od judicial system. As stated by the U.S. 
S u p r e m e  C ourt in a number of opinions, p r i v i l e g e s  are impediments 
to tho search for t ruth and should no be c r e ated lightly, nor 
c o n s t r u o d  broadly.

In closing, I urge that you thoroughly c o n sider other 
a l t e r n a t i v e s  for o n c o u r a g i n g  voluntary c o m p l i a n c e  through self- 
audits. EPA has c o n s i d e r e d  m a n y  of the issues facing this 
committoe. I hope you will consi d o r  the m erits of EPA's final 
p o l i c y  on v o l u n t a r y  e nviro n m e n t a l  s o l f- policing and s e l f­
disclosure, whic h w a s  a d opted only after m u c h  f a c t-findin g and 
c o n s i d e r a t i o n  of the views of hundreds of s t a k e h o l d e r s  across the 
country. EPA recog n i z e s  tho states as important p a r t n e r s  in 
federal enforc e m e n t  and that it is dosi rable to cr eate a climate 
in w h i c h  states can be innovativo. However, wo hope A laska will



not enact a u d i t  p r i v i l e g e / i m m u n i t y  l e gisla tion whi ch constrai ns 
its a b i l i t y  t o  effect i v e l y  c a r r y  out the pr ovis i o n s  of dele gated 
federal p r o g r a m s  or impede its progr e s s  t o w a r d s  adoption of 
currently n o n - d e l e g a t e d  programs. As we enter the next 
g e n e r a t i o n  of enviro n m e n t a l  protection, let not the pendu lum 
swing too far.

If the L e g i s l a t u r e  d e c i d e s  that legislatio n is the best way 
to p r o vide incentive s for self-audits, then EPA is available to 
work with  the Committee  on such legislation. T h a n k  for the 
o p p o r t u n i t y  to testify. (Provided c o p i e s  of State of South 
Dakota and State of N e w  J e r s e y  v o l u ntary e n v i ronmen tal audit 
legislation)
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PLEASE REPLY TO
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JUNEAU. A LA SKA 99811 -0300 
PHONE <907)465-3600
FAX 1907)465 6735

Honorable Loren Leman 

Chairman, Senate Resources Comm. 

Alaska Senate 

State Capitol, Room 113 

Juneau, Alaska 99001

Re: SB 199 - Audit Privilege and

Immunity

Dear S e nator Leman:

Thank-you for the opportunity to present the Department 

of Law's concerns with respect to Senate Bill 199, relating to 

environmenta l and health and safety audits. As you r e q u i t e d  at 

the h e a ring on the bill on January 31, 1996, this letter will 

summarize m y  testimony on behalf of the Civil Division. My 

testimony consisted of background information on the audit 

privilege, various concerns and legal problems noted by the Civil 

Division, and observations regarding the potential impact of the 

bill on compliance and enforcement.

IMTRQPPCTIQM

Senate Bill 199 is modeled after Texas legislation. The 

"audit privilege" proposed in SB 199 derives from an eviden tiary 

p r i v ilege that is recognized in a number of jurisdictions, and 

known as the "self-critical analysis" or "self-evaluative" 

privilege. It is g e n e rally thought that this privilege was first 

judicially recognized in 1970 in a case called Bredice v. Doctor's 

Haspltal. Inc., 50 F.R.D. 249 (D.C.C. 1970), aff'd without o p m .  . 

479 F.2d 920 (1973). In the Bredice case, a patient died in a 

hospital. After the patient's death, the hospital held meetings in 

which the professional staff evaluated patient care and treatment. 

The deceased patient's estate commenced a medical malpractice case

OVCU.M V  - 1 r j ^  * . - r t c r -
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against the hospital, and sought discovery of any staff meetings in 

wh i c h  the patient's treatment or death had been discussed. The 

court d e c l i n e d  to allow discovery, finding that the retrospective 

review of patient care was valuable in improving the q u ality of 

health care available to the public, but that physicians would not 

be willing to candidly critique the actions of their colleagues if 

such e v aluatio ns were subject to discovery and use as evidence in 

subsequent malpractice cases.

A f t e r  B r e d i c e . a number of other courts followed the 

d e c i s i o n  and created a self-critical analysis privilege in other 

contexts and a number rejected the Bredice approach, even in the 

medical peer review context. Today, nearly all the states have 

e n act ed a statutory privilege that protects medical peer review 

communications. Alaska has esta blished a medical peer review 

privilege, and it is found in AS 10.23.030. This is a very n arrow 

privilege, and it is instructive to compare it to the p r o pos ed 

audit privilege.

In general, the courts ha»e rejected the self-critical 

a n a lysis privilege in environmental cases. There is one recent 

exception, P.eichhold .Chemicals. Inc. y. Textron. I n c . . 157 F.R.D. 

522 (N.D. Fla. 1994), a copy of which was provided to the Senate 

R e s o urces Committee. The courts have also generally rejected the 

self-critical  analysis privilege in the context of public health, 

safety, and welfare laws and in the context of a grand jury's power 

to subpo ena evidence for purposes of investigating violations. 

See, e . g . . cases discussed in R e i c h h o l d . 157 F.R.D. at 525-26.

Except for the medical peer review privilege under 

AS 10.23.030, Alaska law does not recognize a self-critical 

a n a l y s i s  privilege. With respect to environmental or health and 

sa f e t y  audits, a party presently may be able to assert the 

attorney-client privilege and the work product doctrine to protect 

c o m m u n i c a t i o n s  and documents from discovery or use in evidence. 

Another  mechani sm that is sometimes used to protect the information 

generated during an audit is Evidence Rule 407, which excludes from 

introd u c t i o n  into evidence for purposes of proving negligence or 

culpabl e conduct, evidence of measures that after an event, w hich 

if they had been taken before the event, would have made the event 

less likely to occur.
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In the Ninth Circuit, which includes Alaska, the federal 

appeals court has held that the self-critical analysis privilege, 

if it exists, does not protect routine internal corporate review of 

m a t t e r s  relating to safety concerns. See Dowling v. American 

Hawaii Cruises. Inc.. 971 P.2d 423 (9th Cir. 1992), a copy of which 

was p r o v i d e d  to the committee. While the Ninth Circuit did not 

establish a self-critical analysis privilege in D o w l i n g , the Ninth 

Circuit did not foreclose the possibility that it might recognize 

the privilege in appropriate circumstances. The D o w l i n g case 

describes the criteria that must be met to claim a self-critical 

analysis privilege. And, in fact, the Reichhold case relies on 

Dowling to establish a self-critical analysis for environmental 

records in a private contribution lawsuit for a conta minated site 

cleanup. In federal court, the federal law of evidence applies in 

federal question cases and mixed cases that include federal and 

state law claims; under Rule 501 of the Federal Rules of Evidence, 

the state law regarding privilege applies in a di versity case. 

Ad o pt ion of a state law self-critical analysis pri vilege that 

di ffers from the privilege as described in D o w l i n g , would likely 

result in conflicting rules of evidence and practical difficulties 

in gathe r i n g  and presenting evidence.

Senate Bill 199 is based on a Texas statute creating an 

audit privilege and immunity from penalties for certain violations 

detected during environmental and health cr safety self-audits. 

Legisla tion of this nature began to develop in the early nineties 

in O r egon and Colorado. Similar bills have been introduced in 

other states -- 14 have been enacted into law, a number are still 

pending in state legislatures, a number have been defeated in state 

legislatures, and a number have been vetoed. There are also 

p e n d i n g  federal bills.

Vi r t ually no one disagrees with the policies of these 

bills, which are to encourage voluntary self-auditing and 

correc t i o n  of violations. However, the audit privi lege and 

immunity bil'ls have received vigorous and nearly unanimous 

opposition from federal and state enforcement agencies. The United 

States A t t o r n e y  General opposes the creation of a statutory audit 

privilege; the National District Attorneys A s sociat ion v i g o r o u s l y  

opposes this type of legislation, as do many state attorneys 

general. The United States Environmental Protection Agency
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re c en tly adopted a new p olicy opposing in most circumstances the 

creation of a statutory audit privilege. See 60 Fed. Reg. 66,706 

(1995).

The basis for this opposition has been that a statutory 

audit priv ilege is unnecessary; that if it is not carefully 

drafted, it will create safe havens for polluters and promot e 

fraud; that it will divest state enforcement officials of 

enforcement discretion  in charging, prosecuting, and ma king 

se n t e n c i n g  recommendations and misplace that discretion in the 

judges who are called upon review and weigh issues that would 

n o r m a l l y  be weig hed by state attorneys and enforcement agencies; 

that secrecy creates mistrust of the regulating agencies and the 

regulated entities; and that, since the regulated entities 

undertake candid audits to avoid accidents and liability, the fear 

of the possibility of disclosure does not inhibit auditing. In the 

forums where the audit privilege has been debated, some industries 

have supported the audit privilege and immunity legislation, while 

others have supported the concept of providing industry incentives 

to audit, but not necess arily through privileges and immunities. 

The Depar tment of Law prev iously provided committee staff wi th a 

volume of materials containing examples of these arguments.

In general, the debate over the audit privilege and 

i m m unity legislation in other forums has been divisive, with 

industry c h a r a ct erizing regulatory agencies as overzealous; and 

with r e g u l a t o r y  agencies e mphasizing corporate fraud and 

corruption. The audit privilege legislation tends to reflect thi3 

adversarial tension. An adversarial relationship is built into the 

legal framework, and will likely carry through and affect 

subsequent conduct.

I. B R E A D T H  OP THE PROPOSED PRIVILEGE

A. Pelialtloii_Qf.j:£aylcoDaflntaX. q r .Hoaltli.and.-Safety  Law,_
[P»go 10, lineo 22-26, and page 11, lineo 6-8.]

Senate  Bill 199 applies to cases involving federal and 

state e n v ironmenta l laws, and related municipal laws. The bill 

does not speci fy the particula r environmental laws to w h i c h  it 

applies. There are many  state environmental laws, under the
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jurisdiction of many agencies. The Department of Environmental 

Conservation has the authority to enforce many of these laws. But, 

the Department of Natural Resources also enforces environmental 

laws, such as the Forest Practices Act, and regulates mining and 

mine reclamation. The Alaska Oil and Gas C o nservat ion Commission 

in the Department of Administration regulates oil and gas drilling 

to address safety and to prevent and control land and water 

contamination. The Joint Pipeline Office oversees the TransAlaska 

Pipeline with respect to environmental and safety matters. The 

Department of Fish and Game has jurisdiction over habitat 

protection, which may be construed as an envirormental program. 

The Department of Public Safety enforces certain laws relating to 

hazardous materials.

Similarly, there are a number of occupational health and 

safety laws. In addition to the Occupational H e a lth and Safety 

Act, the Workers' Compensation Act is an occupatio nal health and 

safety law. The Department of Health and Social Services (DHSS) 

regulates health facilities and operations. The basis for the DHSS 

regulation turns in some cases on w h ether facilities are in 

compliance with OSHA, and whether they are staffed by individuals 

w i t h  certain professional and occupational licenses. The 

profess ional and occupational licensing statutes, m a n y  of which 

fall under the jurisdiction of the Division of Occupational 

Licensing in the Department of Commerce and Economic Development, 

could also be construed as occupational health and s afety laws.

By its plain language, then, the bill then covers a wide 

array of laws that fall under che jurisdiction of many agencies.

b .  Snylroaaftafcal_gr_Health a n d  .Safety— A u d i t a • ( P a g e  1 0 ,

l i n e o  1 6 - 2 1 ] .

Under the bill, environmental audits m ay be conducted by 

owners or operators, employees, or independent contractors. This 

definition overlooks a critical issue. For corporate or nonnatural 

entities, the qu estion of who has the authority to initiate the 

audit and who has the authority to commit the funds and undertake 

the recommended corrective actions is vitally important. Under the 

bill as drafted, the privilege attaches even though the person who 

initiates the audit may have no authority to bind the co rporation
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or entity, or no financial or management wherewithal to carry 

th rough with the corrective actions. As a matter of practice in 

the Department of Law, a defendant's ability to carry out audit 

r ecommendations is an important consideration in deciding whether 

an audit and corrective action program justify reducing or 

foregoing penalties and assessments.

C. Definition_al■Aud l t^RflPOrt• [Fage 9, line 17, to Page 10,

l i n e  1 5 . ]

Under the proposed definition, an audit report is 

e s s e n t i a l l y  any document or communication of any nature generated 

before, during, and after the audit, if it relates in any w a y  to 

the audit and the resulting corrective actions. There is nothing 

in the law concerning evidentiary privileges, not even the 

attorney-clie nt privilege, that approaches the proposed pr: vilege 

in scope. We are concerned that there is little or no 

justif i c a t i o n  for creating a privilege that covers raw data, or 

d o c u m e n t a r y  evidence such as photographs, surveys, and maps.

We are also concerned that there is little or no 

justification for creating a privilege for the implementation plan 

o r  the corrective tracking system. There would be no point in 

charting a course of action on how to improve health and safety and 

environmental conditions, and then keeping that information secret. 

In m a n y  cases, the regulatory agencies will be involved in the 

c o r r e c t i v e  actions, either in providing technical advice or in 

issuing required permits or authorizations necessary to undertake 

the correcti ve actions.

Similarly, there is no justification for keeping the 

report confidential insofar as it relates to issues concerning 

conduct after complet ion of the report. The report would be 

e s s e n t i a l  evidence of any intentional misconduct or negligence 

o c c u r r i n g  a fter the audit, and parties should have access to that 

information in any type of dispute that raises these issues. Both 

the Dowl ing and Reichho ld cases recognized that the distinction 

b e t w e e n  pre-accident and post-accident analysis is "vital" and 

a l l o w  access to pre-accident analysis.
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F i n a l l y ,  t h e  c o u r t s  t h a t  h a v e  r e c o g n i z e d  a  s e l f - c r i t i c a l  
a n a l y s i s  p r i v i l e g e  h a v e  c a r v e d  o u t  e x c e p t i o n s  f o r  c i r c u m s t a n c e s  
w h e r e  t h e r e  i s  “ e x c e p t i o n a l  n e c e s s i t y "  o r  “ e x t r a o r d i n a r y  h a r d s h i p . "  
T h e s e  e x c e p t i o n s  i n c l u d e  c i r c u m s t a n c e s  w h e r e  w i t n e s s e s  d i e  o r  
b e c o m e  u n a v a i l a b l e ,  w h e r e  e v i d e n c e  i s  d e s t r o y e d  o r  m i s s i n g ,  a n d  
w h e r e  i s  i t  i m p o s s i b l e  t o  o t h e r w i s e  o b t a i n  t h e  e v i d e n c e .

D. L a b e l i n g . [Page 2, lines 21-25.]

U n d e r  t h e  b i l l ,  a l l  m a t e r i a l s  a r e  s u p p o s e d  t o  b e  m a r k e d ,  
b u t  t h e r e  i s  n o  c o n s e q u e n c e  t o  n o t  m a r k i n g  t h e m .  S i n c e  t h e  a u d i t  
r e p o r t  c o v e r s  a l l  t y p e s  o f  m a t e r i a l s ,  m o s t  o f  w h i c h  w o u l d  n o t  h a v e  
a n y  d i f f e r e n t  a p p e a r a n c e  f r o m  n o n - p r i v i l e g e d  m a t e r i a l s ,  t h e r e  w o u l d  
b e  n o  w a y  t o  p h y s i c a l l y  d i s t i n g u i s h  p r i v i l e g e d  m a t e r i a l s  f r o m  t h e  
n o n - p r i v i l e g e d  m a t e r i a l s  t h a t  t h e  a g e n c i e s  h a v e  i n  t h e i r  p u b l i c  
f i l e s .  T h i s  i s  o f  c o n c e r n  b e c a u s e  o f  t h e  c o n s e q u e n c e s  t h a t  c a n  
a t t a c h  i f  p r i v i l e g e d  i n f o r m a t i o n  i s  d i s c l o s e d ,  s u c h  a s  t h e  d a m a g e s  
a n d  c r i m i n a l  p e n a l t i e s .  U n d e r  t h i s  p r o v i s i o n ,  a n y o n e  c a n  m a r k  a  
d o c u m e n t ;  u n d e r  t h e  p r i v i l e g e  p r o v i s i o n s ,  t h e  d o c u m e n t  c a n  b e  
m a r k e d  a t  a n y  t i m e ,  e i t h e r  b e f o r e  o r  a f t e r  t h e  a u d i t .

s. Conclusion.

E v e n  i f  t h e r e  a r e  p o l i c y  r e a s o n s  t h a t  w o u l d  s u p p o r t  a n  
e v i d e n t i a r y  a n d  d i s c l o s u r e  p r i v i l e g e ,  t h o s e  p o l i c y  r e a s o n s  d o  n o t  
s u p p o r t  e x t e n d i n g  t h e  p r i v i l e g e  t h i s  f a r .  T h e  d e f i n i t i o n s  c o m b i n e d  
w i t h  t h e  s u b s t a n t i v e  p r o v i s i o n s  o f  t h e  b i l l  i n v i t e  a b u s e  a n d  f r a u d ;  
a n d  w i l l  k e e p  s e c r e t  i n f o r m a t i o n  t h a t  i s  e s s e n t i a l  t o  t h e  
p r o t e c t i o n  o f  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e .

II. THE PROPOSED A U D I T  PRIVILEGE [Page 1, line 8, to Page 2, line 

27.]

T h e  p r i v i l e g e ,  a s  d r a f t e d  i n  t h e  T e x a s  l e g i s l a t i o n ,  
a p p l i e s  t o  v i r t u a l l y  a l l  t y p e s  o f  p r o c e e d i n g s ,  n o t  j u s t  e n f o r c e m e n t  
c a s e s .  E x c e p t  a s  s p e c i f i e d  i n  t h e  b i l l ,  p a r t i e s  w i l l  b e  u n a b l e  t o  
o b t a i n  t h e  a u d i t  r e p o r t  e i t h e r  f o r  p u r p o s e s  o f  d i s c o v e r y  o r  
e v i d e n c e .
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The privilege can be asserted by private parties or 

p u b l i c  litigants. It would apply in cases where the State is 

b r i nging the case; in cases where the State has been sued; and in 

cases strictly between private parties.

It applies to civil litigation of any nature, seeking any 

type of remedy. For example, it applies to negligence and 

intentional torts; contracts; property; construction law; labor 

law; and statutory claims, such as injunctive proceedings and cost 

r e c o v e r y  actions. The State would thus be affected in both its 

p r o p r i e t a r y  and regulatory capacity. For example, the Department 

of Transportation and Public Safety (DOTPF) presently may discover 

and present evidence of audits in its condemnation proceedings to 

establish property valuation. In addition, DOTPF owns and manages 

the majority of airports in the state, with hundreds of industrial 

leaseholders and tenants using lands at airports and elsewhere. As 

a landowr.er, DOTPF airports have a strong interest in obtaining 

e nviro n m e n t a l  audits and related documents because DOTPF has 

liability for the damages and cleanup costs associated with tenant 

violations. Audits may be relevant in proceedings relating to 

M e n t a l  Health Lands Trust properties, University lands, Alaska 

Railroa d properties, state hatchery management contracts, and 

Department of Natural Resources leases, easements, and right-of-way 

a g r e e m e n t s .

The privilege applies in criminal proceedings at all 

stages, charging, trial, and sentencing.

It would also apply to any type of administrative 

proceeding; for example, compliance orders, administrative 

penalties; revocation of facility licenses, permits, and 

certificates; revocation of professional and occupational licenses 

a nd certificates; lease termination; and contract debarment. It 

would also apply in tariff and tax cases, where the State may have 

reason to question the inclusion of costs relating to the 

c o r r e c t i o n  of deficiencies in operating expenses for tariff 

increases or tax write-offs.

As drafted, the potential for impact is enormous. To 

create a new privilege that could be invoked in so many different 

types of proceedings would require careful study and review. By
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contrast, the evidentiary privileges that are in effect are narrow, 

have evolved over long periods of time, and have been refined 

through judicial interpretation.

A  broad privilege is contrary to established practice and 

p o l i c y  relating to civil discovery. To encourage settlement of 

disputes and p r o vide a level playing field, the Civil Rules of 

Procedure provide for broad and liberal discovery. Civil Rule 

26(b) allows d i s c o v e r y  of any matter that is relevant to the 

subject matt er of the dispute, including any evidence that is 

reasonably calculated to lead to discovery of admissible evidence. 

If a party asserts a privilege, or if a party desires a protective 

order to protect against the disclosure of evidence that is subject 

to discovery, Civil Rule 26(b)(5) and (c) provides procedural 

mechanis ms and standards to allow that protection.

III. LANGUAGE A N D  DRAFTING

The Department of Law is c oncerned that many provisions 

of the bill are cumbersome, confusing, and ambiguous. The bill 

would graft substantive problems and poor drafting from Texas 

legislation onto A l aska law, resulting in costly litigation and 

delay in resolving disputes.

For example, the bill contains provisions creating 

ce r t a i n  civil procedures, either through limited waivers or 

judicial review, to be followed to obtain information that is 

claimed to be privileged. In section 450(f), page 2, lines 26-27, 

the bill provides that the person asserting the privilege has the 

burden of proving that it applies. Because the definitions are so 

broad, a person claiming the privilege could assert and prove that 

practi c a l l y  any document or communication is privileged. Under 

section 460(a), page 4, lines 6-17, the burden then shifts to the 

p e r s o n  seeking d i s c o v e r y  to prove that the privilege is asserted 

for a fraudulent purpose; that it falls within a category of 

documents that is not privileged; or that the report shows evidence 

of noncompliance and that appropriate and timely corrective actions 

were not initiated after the report. Particularly with respect ro 

the latter two exceptions, it w o u l d  be impossible to meet the 

burden of proof required to overcome the privilege without access 

to the p r i v i l e g e d  m aterial in the first place.
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Another concern is with section 465(a), beginning on page 

4, line 30, the list of nonprivileged material. First, the 

provision providing an exception for materials required to be

gathere d under environmental and health and safety laws s hould be 

clarified to refer to materials required to be g a t hered u nder a 

permit, license, approval, or other authoriza tion and under 

judicial and administrative orders.

Second, this subsection should provide for public 

contracts and licenses, including contracts and agreements 

regarding property (for example, state leases and easement and 

right-o f-way agreements) and public grant agreements. This 

provisi on is a major concern for the Department of T r a n s p o r t a t i o n  

and Public Facilities, especially in regard to airports. The

m a j o r i t y  of airports in the state are owned by DOTPF and m a n a g e d  

under contractual arrangements. This would also be a c o ncern for 

the Department of Natural Resources, in its proprietary role as the

manager of state lands. Similarly, it wo uld be a concern for the

University of Alaska, the Mental Health Land Trust, and the Alaska 

Railroad with their p roperty holdings. While the bill in another 

section contains an exception for agreements to treat materials as 

nonprivileged, the omission of public contracts, licenses, and 

agreemen ts in the section of nonprivileged material se riously 

weakens the State's bargai ning position in arriving at agree m e n t s  

to treat materials as nonprivileged.

V. IMMUNITY

The Criminal Division of Department of Law will 

separately address its concerns with the immunity provisions. The 

Civil Division has several concerns related to the proposed 

i m m u n i t y  from penalty provisions. First, there are many p e n alty 

provisions associated with environmental and health and safety laws 

s c a t t e r e d  throughout the Alaska Statutes, and they vary 

co n s i d e r a b l y  in content and detail. Some statutes, such as the 

Occup a t i o n a l  Safety and Health Act (OSHA), provide for m a n d a t o r y  

penalties, and ir at least one instance, for a manda tory m i n imum 

penalty. £££ AS 10.60.095. The proposed legislation may conflict 

with these penalty provisions or, if it w o u l d  supersede these



H o n o ra b le  L o re n  Leman
C h a irm a n , S ena te  R esources Comm.

F e b ru a ry  15, 1996
Page 11

p e n a l t y  provisions, may conflict with federal requirements for a 

state-run program.

The Department of Environmental Conservation (DEC) does 

not have administrative penalty authority, and therefore, the 

immunity provisions would not affect DEC'S administr ative 

enforcement remedies, which consist of compliance orders. 

Similarly, Title 46 does not authorize the courts to assess civil 

p e n a l t i e s  for violations of the environmental laws under DEC'S 

jurisdiction, except with respect violations of the a^r quality 

control and hazardous waste laws. AS 46.03.760(e)(4).

In contrast, violations of the pollution control 

provisions of the Alaska Oil and Gas Conservation Act, enforced by 

the A l a s k a  Oil and Gas Conservation Commission, are subject to 

administrative, civil, and criminal penalties, and would be 

affec t e d  b y  the legislation. See AS 31.05.150. One element of 

the Commission's program, underground injection control, is subject 

to federal oversight and federal requirements. In order to obtain 

EPA approval to carry out certain permitting and regulation of 

u n d e r g r o u n d  waste disposal, the Commission had to assure the EPA 

that the program would comply with a number of standards, including 

those concer n i n g  inspection, monitoring, reporting, civil 

penalties, and other enforcement measures, as well as public

participatio n. Senate Bill 199 may affect compliance with those 

s t a n d a r d s .

VI. IMPACTS ON STATE EMPLOYEES

Scattered throughout the bill are various provisions that 

would make it difficult for state employees to perform their jobs. 

First, as to penalties and damages, we believe these are

unnecessary. State employees are required to o b e y  and u phold the 

law. W h e n  they act outside the scope of their a u t h ority or

i n t e n t i o n a l l y  violate the law, they are subject to dis ciplinary 

action and personal liability. Second, in performi ng their jobs, 

inspectors request and review a variety of information. Invariably 

they will encou nter situations where they will be unable to

a dequately perform their jobs if they are prevented from requesting 

and r e v i ewing information. The provision that agencies may not 

circumvent the law is likewise unnecessary. Agencies are creatures
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of statute and are required to conduct their operations with:n the 

p a r a m e t e r s  e stablis hed by their authorizing statutes. Moreover, 

under the Administrative Procedures Act, agency regulations must be 

within the scope of the agency's authority and consistent with the 

law. See AS 44.62.020; 44.62.030 Finally, with respect to

judicial sanctions, the courts already have procedures in place for 

sanctions and contempt proceedings. In short, these provisions are 

unnecessary.

But of g r eater concern is that the practical effect of 

these provisions will be to chill appropriate and effective 

regula tory oversight and effective public property, contract, and 

grant administration. As a practical matter, state agencies and 

em p l o y e e s  are often involved in all facets of designing, 

conducting, and reviewing audits and carrying out the recommended 

corrective actions and accident and pollution prevention projects. 

Legisl ation that casts state agencies and employees in an 

adversarial, hostile, and negative role, and that inhibits the free 

and open exchange of information, will decrease the effectiveness 

of the technical assistance offered by the agencies and decrease 

the e f f ectiv eness and timeliness of the corrective actions and 

preventive me asures recommended by the audits.

CONCLUSION

Just as the bill portrays state agencies and employees in 

a n e g a t i v e  light, many  of the exceptions in the bill that are 

d e s i g n e d  to ferret out repeat offenders and bad actors emphasize 

the v e r y  wor3t conduct on the part of regulated entities. An 

a d ver sarial tension is built right into the framework of the 

legislation. In basing the bill on conflict, the provisions of the 

bill o p e r a t e  to defeat the purposes of the bill, w h i c h  are to 

encourage voluntary self-auditing and to improve compliance. And, 

in a t t e m p t i n g  to exclud e the worst offenders from enjoying the 

incentives p r o vided by the bill, the bill fails to address the 

entities most in need of comprehensive audits, corrective action, 

and accident and p o l l ution prevention measures.

We have two important examples of how regulated entities 

have w o r k e d  with the state agencies in conducting audits and 

u n d e r t a k i n g  correcti ve and preventive measures. First, during an
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inspection at the Kake Tribal Corporation's Point Macartney logging 

camp in 1993, the Department of Environmental Conservation observed 

numerous violations of the environmental and public health law3. 

Previous enforcement efforts had failed to bring the camp into 

compliance. In an effort to achieve compliance and institute 

measures to prevent future violations, the Kake Tribal Corporation, 

Department of Environmental Conservation, and Department of Law 

n egot iated a compliance order by consent that called for the Kake 

Tribal Corporation to undertake a comprehensive assessment or audit 

of its facility, undertake corrective and remedial measures, and 

implement preventive measures in each area of concern. The 

Department of Environmental Conservation provided technical 

assistance throughout the process. In at least one instance, the 

Corporat ion reported and cleaned up a contaminated beach that the 

regulators had not detected during their investigation. In o ther 

instances, the Corporation exceeded technical requirements, 

p r o v ided hazmat training to employees beyond that required in the

compliance order, and worked with the community to improve its

spill response capabilities. The compliance order also required 

the payment of a civil assessment, representing c o m pens atory 

damages and cost recovery. The Kake Tribal Corporation went on to 

p l a y  an instrumental role in organizing and presentin g the

Southeast ANC SA Presidents As sociation 1995 Environmental 

C ompliance Conference, designed to promote cooperation among the 

regulators and regulated community in achieving environmental 

c o m p l i a n c e .

A  seco nd example is provided by the Joint Pipeline

Office, consis ting of representatives from six states and five 

federal agencies, which oversees the Trar.s-Alaska Pipeline System. 

In regulating the pipeline, the JPO relies heavily on safety audits 

perfor med by Alyeska Pipeline Service Company. While these audits 

have de tected numerous electric code violations, the JPO has worked 

c o o p e r a t i v e l y  w i t h  Alyeska to promptly correct the violations. 

Penalt ies have not been assessed. In 1994, the JPO received the 

national "Hammer Award" for innovative efforts in making government 

work better.

T hese are positive models upon which any audit 

l egisl a t i o n  should build. The Texas legislation, which is based 

upon an adversarial relationship between the regulators and the
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regulated communi ty and which contains serious deficiencies, does 

not match the successful Alaskan models. The framework for any 

audit legislation should be based upon what has worked in our 
state.

cc: Bruce M. Botelho, A t t orney General

Laurie Otto, D e p u t y  Attorne y General, Criminal Division

Deborah  E. Behr, Legislation Attorney

Michele  Brown, Commissioner, DEC

T o m  Cashen, Commissioner, DOL

Fat Pourchot, Legislative Director

Sincerely,

BRUCE M. BOTELHO 

ATTORNE Y GENERAL

By:

M a n e  Sansone

Assistant Attorney  General

MS:prm
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M E M O R A N D U M November 15. 1995

SUBJECT: Audit Privilege (Work Order No. 9-I.S13I2VA)

Senator Loren Lemon 
Attn: Annette Kreitzer

FROM: T'crri Lau ter bach
Legislative Counsvi

Enclosed is a draft based on the Texas law you submitted concerning a self-audit privilege. 
Except for reotganizalion to make the definitional sections conform to the Alaska 
Legislature’s drafting requirements. I have followed the Texas lavs closely. However, the 
substantive provisions raise the following questions:

( 1) Sec. 09.25.455(c): I Jo not know what is meant by a "clerical dissemination” as opposed 
to other types o f  dissemination.

(2) See. 09.25.465(b): I do not understand what this subsection is intended to do. nor why 
it includes the phrase "this section docs not limit."

(3) See. 09.25.470(g) -(j): I do not understand these subsections. For instance, the burden 
o f  proof in subsection (g) is different from See. 09 25.450(0. seemingly an internal 
contradiction. The blanket suppression of c \ idencc in subsection (g) doesn’t seem to allow 
for the other exceptions in the bill where disclosure would be allowed. Subsection (i) seems 
to allow disclosure even when the rest of the bill does not. Clarifications are needed, but I 
need some policy direction here.

Sec. 09.25.475(b)(7). (d)(2) ami (d)(4): Please review the wonling in these paragraphs as to 
the use o f  "substantial" in regards to injuries and on-site or ofT-site harm. I'm not sure if  the 
Texas choices are intentional or the result of inconsistent drafting.

Please let me know if I can be o f lurther assistance on this matter.

TML:glc 
95-443.gic
Enclosure
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i n g  p o t e n t i a l  I r a l i i l i l y .  a s s e s s m e n t s  r a n  c c d u c  e  t in *  lo n g - t e r m  cos ts o r  h a z a r d o u s  s u b s t a n c e  

m a n a g e m e n t .  I n  a d d i t i o n ,  t h e  u s e  o t  a s s e s s m e n t s  < a n  h e l p  t o  b u i l d  p u b l i i  e n n t i d e m e  

t l i a t  h a z a r d o u s  s u b s t a r K  c s  a r e  l i e n t g  m a n a g e d  h i . u  i i u  r e a s in g lv  s a fe  m a n n e r .  T h e  u s e  o t  

i r i d e | > e n d e n l  e n v i r o n m e n t a l  a s s e s s m e n t s  is  a n  im f io r t a n t  e m e r g i n g  f e a t u r e  0 1  s p i t  i i u  s t a le  

h a z a r d o u s  s u b s t a n c e  m a n a g e m e n t  p r o g r a m s  I C a l .  H e a l t h  \  S a f e ly  

C o d e .  2 5 5 7 0 l l» ) l 2 l t .

C o l o r a d o ,  a  s t a te  t l i a t  r e v a m p e d  it s  e n v i r o n m e n t a l  a u d i t  l e g i s l a t i o n  

M g m iK  a n l l v  m  I h ' t  J. h a d  a l s o  e n c  o u r a g e d  v o l u n t a r y  e n v i r o n m e n t a l  

a u d i t s  I n  r e g u l a t e d  in d u s t r ie s  I n  t h e  c i v i l  f i e n a l l i e s  s e c t io n  o t  it s  a i r  

q u a l i t y  s t a t u t e , t o r  e v a m p l e .  t h e  e x is t e n c e  a n d  s< o |h *  o t  a  t e g u la r -  

1/ i t I  a n d  c o m p r e h e n s i v e  e i i v i o m n i e n l a l  1 o m p l i a n r e  p i o g r a r n  o r  a n  

e n v 1r o n m e n t .1l  a u d i t  p r o g r a m  is  l i s t e d  a s  a  m i t i g a t i n g  ta r  l o r  m  d e t e r ­

m i n i n g  t h e  a m i  m i l l  n l  < m l  |m - n a ils  I n  t i l e  H e p a i l m e i i t  n l  I l e a h h  • (  o l n  

la - v  S la t  . .* * . •"  h  l i t '

( J r e g o n 's  s t a t e m e n t  o f  l e g i s l a t i v e  in t e n t  o t  its  e n v n o n m c n t . i l  a u d i t  l e g i s l a t i o n  s u g g e s t s  t h e  n e w  

t h i n k i n g  111 p r o v i d i n g  in c e n t i v e s  l o  n u n p l v  w i t h  e n v i r o n m e n t a l  r e g u l a t i o n s :

I n  o r d e r  I n  e n c o u r a g e  o w n e r s  a n d  o f i c r a l o i s  o f  f a c i l i t i e s  a n d  p e r s o n s . . . I h i I I i  t o  c o n d u c t  

v o l u n t a r y  i n t e r n a l  e n v i r o n m e n t a l  a u d i t s  o t  t h e i r  1 o m p l i a n c e  p r o g r a m s  a n d  m a n a g e m e n t  

s v s t e m s  a n d  t o  a s s e s s  a n d  im p r o v e *  c o m p l i a n c e  w i t h  s u c h  s t a t u t e s , a n  e n v i r o n m e n t a l  

a u d i t  p r i v i l e g e  is  u c  n g n r / c  r l  t o  p r o le e  I Mo* 1 o n l i d c n l i a l r l v  o f  c o r n m a m c  a t ic m s  r e l a t i n g  i n  

s u i  l i  v n l u i i l a r v  i n t e r n a l  i m v i r o n m e n l a l  a u d i t s  ' (  h e .  k’r v .  S t .it  -Jirtl ' • ( *  t ; |  n ,

I l ie *  n e s t  sec 111 m i n i  t h is  state* l e g i s l a t i v e  m j H i i i  c s a m n i c s  i n  d e t a i l  Hu* e n v u o n m e n t . i l  a u d i t  

p r u v  i s m n s  o l  re t  n i l  l e g i s l a t i o n  m  t u u i  s la lt * s . l a <  >1 s t a tu t e  i n H o w s  t h e  in t e n t  e x p r e s s e d  h v  t i l e  

O t c g o n  l e g i s l a t u r e

(t)l(HMlo

A l t h o u g h  n o t  t i l e  lu s t  s t a ll*  l o  r u . n l  s o l i n l t a t v  a u d i t  p r iv i le g e *  l e g i d . t t i n u  (  o l u t a d o  s  I ' I ' d  

S e n a t e  b i l l  I ! ' •  f ia s  g a u n i l  I t ie  n io * t  i i a t i o u . i l  a t le n lu > r i  T in -  l e g i s l a t i o n  p r o v i d e s  t w o  t in  e n

I  SC  S t S l J l r  t . - t ' U j I . i r  H r ) " * !
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lives (»r regulated industries lo  conduct voluntary environmeni.il audits: ( I )  information 
c o n fin ed  in .111 .iudil re|>ort is granted evidenli.iry privilege «ind does not have to Ik? released 
to .1 regulatory agency or lo  the public; and (2) il .1 company chooses to disclose privileged 
audit information that indicates a violation o f environmental law, the company cannot lie 
assessed fines or penalties if it completes compliance acliuns within two years o f disclosure.

S e n a t e  B i l l  1 1 9  d e f i n e s  ‘’v o l u n t a r y  s e l f - e v a lu a t io n "  t o  m e a n  "a  s e l l  i n i t i a l e d  a s s e s s m e n t ,  a u d i t  

o r  r e v i e w ,  n o t  o t h e r w i s e  e x p r e s s l y  r e q u i r e d  b y  e n v i r o n m e n t a l  l a w ,  t h a t  is  p r e p a r e d  b y  a n y  

( K ' r s n n  o r  e n l i t v .  . t o  d e t e r m in e  w h e t h e r  s u c  h  p e r s o n  o r  e n l i t v  is  m  c o m p l i a n c e  w i t h  e n v i r o n *  

m e n t a l  l a w s  K  o l d .  R e v . S la t . ,  I  1 -25-1  J f j . S l J i i e l 1 It s p e r  i i u  a l l s  s t a le s  t h a t  ".111 e n v i r o n m e n ­

t a l  a u d i t  r e p o r t  e  p r i v i l e g e d  a n d  is  n o t  a d m is s i b l e  111 in s  l e g . i l  a i  l i o n  o t a d m in i s t r a t i v e  p r o  

r e e d m g  a n d  is  n o t  s u b je r  I  t o  a n y  d is c  o v e r y  p u r s u a n t  t o  t h e  r u le s  t i l  c i v i l  p r o c e d u r e ,  c r i r n i n . i l  

p r o c e d u r e ,  o r  a d m in i s t r a t i v e  p r o c e d u r e . . . " ( C o l o .  R e v , S la t , .  1 3 * 2 5 - 1 2 0 .5 ( 3 ) )  It t h e n  q u a l i f i e s  

t h e  p r i v i l e g e  b y  m a k i n g  it  i n a p p l i c a b l e  w h e r e :

•  t h e  p a r t y  h a s  n o t  b e g u n  c o m p l i a n c e  a c t io n s  t o  r e m e d y  t h e  v i o l a t i o n  w i t h i n  a  r e a s o n a b le  

p e r i o d  o f  t im e ;

•  a  c o u r t  d e t e r m in e s  t h a t  t h e r e  a r e  t ( i m p e l l i n g  r e a s o n s  l o  r l i s i  lo s e  t h e  r n i r i r m a t io n

•  t h e  p r i v i l e g e  is  I* ‘m g  u s e d  f o r  f r a u d u l e n t  p u q x i s e s  o r  t o  a v o i d  a n  i n v e s t i g a t i o n ;  o r

• the information contained in the report demonstrates .1 clear, present and immediate 
danger to the public health or the environment outside ot the regulated facility.

The statute also stipulates certain ty|K*s of information that do not qualify for the privilege. 
These* include:

• documents required lo  be prepared o r to Ik* made available to a regulatory agency pursu­
ant to environmental laws;

•  i i i l o n n a t i o n  o b t a i n e d  b v  a  r e g u l a t o r s  a g e n t  v d u r i n g  P it*  n o r m a l  c o u r  sc* o r  m o n i t o r i n g  lo r  

e n v i r o n m e n t a l  < o m p l i a n r e ;

•  i n t o r m a t i o n  o b t a i n e d  t h r o u g h  a n  i n d e |H * n d e n l  s o u r c e :

•  d o c u m e n t s  p r e p a r e d  I r e i n r c  i n i t i a t i n g  a n  e n v i r o n m e n t a l  a u d i t  o r  p r e f M ie t l  a lt e r  a n  a u d i t  

a n d  n o t  p a r t  o l  t h e  a u d i t .

T h e  i n i t i a l  p a r t  o t  C o l o r a d o ' s  l e g i s l a t i o n  is  m i i i i I . v  t o  t l i a t  e n a t  i n i  111 I n d i a n a ,  h e t it u c  k v  a n d  

( J ie g u n  T lt e  s e t  m i d  a n d  m o t e  c o n t r o v e r s ia l  |M r t  1- u n i q u e  t o  (  o t o i a d o .  S e n a t e  B i l l  I 

l u r l h e i  e s t a b l i s h e s  a  ' r e b u t t a b l e  p r e s u m | i l i o n  t f i . i t  e n v i r o n m e n t a l  . . u d i t  i n t o r m a t i o n  d is c  I o m i I  

t o  t h e  (  o l o r . i d u  D e p a r t m e n t  o t  H e a l t h  ( t h e  e n v i r o n m e n t a l  r e g u l a l o r v  a g e n c y !  " u  v o lu n t a r v  

a n d  t h e r e lo r e  t h e  p e r s o n  o t  e n l i t v  is  u n r r u n e  f r o m  a n y  a d m in i s t r a t i v e  a n d  t i v i l  J R U i . i l t i t s

Colorado 
law*, frrrn idc 
incentives tor 
1 emulated 
industry lo 
conduct 
environmen­
tal audits.
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I n d i a n a  l a w  
s t i p u l a t e s  t l i i U  

" . i n  e n v i r o n ­
m e n t a l  . u n l i t  

r e p o r t  i s  
p r i v i l e g e d . "

associated w ill) I a* issues disclosed and is immune from any crim m .il penalties tor negligent 
acts assoc idled vvilli the issues disclosed.”  (Colo. Rev. Slat., 2 5 -1 - ; *4.5(4)) In  Ih *  considered 
voluntary, a disclosure must arise out of .1 voluntary self-evaluation and be made prom ptly to 
the department after knowledge o f .1 violation has occurred, and the party must correct the 
noncom pliancc 110 lalei than Ivso years alter disc Insure. Immunity against lines or penalties 
w ill not be granted it the party has lom m itte rl serious violations ot environmental law that 
represent a pattern of continuous violations w ithin three vears of the dale of disc Insure.

An ittorney with the* Colorado Assoc iation ot ( ominerc e and Industry w ho  helped draft the 
legislation I relieves that companies w ill avail themselves ot the disclosure option to gain 
im m unity from lines: "You always run the risk it you haven't reported that thov tin depart­
ment, may come m. inspect and iinci that you were out of compliance at .1 certain point in 
time and retroactively try to  assess lines and penalties."

The primary impetus for Colorado’s 1994 legislation— it had failed in previous sessions— was 
the assessment ot .1 large fine against Coors brewing Company try the ( o lorado Department 
ot Health. ( 001'  spent SI m illion  in conducting .1 voluntary environmental audit ot volatile 
organic com pound (VOCI emissions— principally ethanol— released by tin* evaporation 01 
K*er spilled during brewing. The audit indicated that Coors was violating V O l emission 
standards and. according to a Coors spokesman, “ revealed information a lxn il V<)( emissions 
prevtoi slv o. m ow n to m ajor brewers and stale and i*der.il regulators”  that could lie used to 
set more effective standards. The audit results were presented to the Colorado Department ot 
Health, w h ich  in itia lly assessed .1 S I.05 m illion  fine against the co m p viy  lor the violation. 
Tite amount was subsequently reduce-• o  $ 2 3 7 ,0 0 0111 February 1994 as part o f .1 negotiated 
« moment that included emission reductions. Colorado’s legislation, especially the im m u­
nity provisions, w as designed to ensure tliat voluntary com pliance actions like those under­
taken hv ( oors w ou ld  not lie discouraged in  the lulu ic

I n d u i n . i

Indiana also passed its environm ental audit statute 111 1994. Public la w  16-1994 deline> 
“environmental audit to mean *a voluntary, an internal, and .1 comprehensive evaluation 01 
a facility or an activity at a facility...!' at is designed to identify and prevent noncompliance 
w ith  laws and improve com pliance w ith laws. (Ind. Code Ann., I 3-10- t - l  l It stipulates that 
“an environmental audit repot! is privileged and is not admissible as evidence 111 .11 m l.  a 
crim inal, or an administrative legal ac t ic /i.“  (Ind. Code Ann., 13-10 t -3 ‘ It denies the p riv i­
lege in civ il, administrative or crim inal proceedings where its use* is tor a fraudulent purpose 
or tin* m .itcnal contained m the audit shows noncompliance w ith  environmental law and 
the |iersun claim ing the privilege d id  not promptly initiate and |h j> s u c  appropriate eflorls In 
.11 Ineve 1 om pliam  e w ith  reasonable* diligence * line I. Code Ann., I t-10-3-41 It exempts from 
tin privilege the same lvjn-s oi iriiorm atuiri contained 111 the* Colorado law.

4 SCSI SlJtr le jcn lilivr Rrpod



K e n t u c k y

Legislation enacted lit Kentucky during llu* I *1*14 — ( 'iKipt* -III) mirrors Indiana's
law. It (fclmos "environmental .n ielli' lt» he "a voluntary, intern,il, .ind i nmprehensivo evalu­
ation ot nne or more facilities or ,in activity ,il one or more facilities...that is designed lo 
identify and prevent nonrom pli.incc .ind lo  improve compliance w ith statutory or regulatory 
requirements.”  <Ky. Rev. I t.il, Ann., 224.01 -040(1 )(.>)) It creates "an environmental audit 
privilege...to protect the confidentiality of communications relating* to voluntary internal en­
vironmental audits.”  (Ky. Re v. Slat. Ann., 224.01 -040(2)) The privilege precludes an environ­
mental audit report from  being "admissible as evidence in any legal action in any civil, 
crim inal, or administrative proceeding." iKy. Rev. Slat. Ann.. 224.01-040(3)) An exception to 
the  p r iv ile g e  is w h e re  a co u rt de te rm in es  that "th e  m a te ria l shows e v id e n ce  o f 
none om plianre...and appropriate efforts to achieve compliance were not promptly initiated 
and pursued w ith  reasonable diligent e . ' Ky. Rev. Slat. Ann., (224.01 -040(4Kc.K 1) anil 224.01 
040(4)Kl)( 01 The privilege likewise does not extend to the same tyjres of information delin­
eated m the Colorado and Indiana laws.

O r e g o n

W hile  similar to  the evidentiary privilege provisions in ( olorado, Indiana and Kentuc ky, 
Oregon's environmental audit language was part of a more comprehensive environmental 
enforcement statute adopted in I ‘P.M. Sec tion 20 of the Environmental Crimes Act o f I *1*13 
(Chapter 422. IV d t Oregon Laws), states that an environmental audit report shall he privi 
leged and shall not Ire admissible as evidence in any legal action in any c iv il, crim inal or 
admimstraliw nrnceeding. lOre. Rev, Slat -Ifd l.'ffi t(2 It delinex an environmental audit 
m a similar manner, and provides lor the same exceptions Horn the audit privilege, as the 
provisions contained m the other three state statutes.

E n v iro n m e n ta l a n d  R e g u la to ry  R e sp on se

The U.S. Environmental Protection Agency IEPAI has questioned the enforceability o f state 
environmental audit privilege laws. The agency's acting regional administrator in Denver 
advised the governor in April that "Colorado's promised im m unity amounts to  a significant 
departure from and weakening ot the ioder.il enforcement sc heme" and mav result in the 
agent \  w ithdraw ing enforcement authority til delegated federal environmental programs lo 
the Man ftu iro nm e n l.il gtntips and lalior unions representing oil rennets anil sewage plant 
operands in ( o lorado r ontend that the stall 'e  allows a r onipanv lo  insulate itself from lin t's  
and |K‘iiallies simply l.v .» know lodging that .1 sell audit has shown that the company violated 
environmental laws. A  spokesman tor the Land and Water Tund ot the Roc kies contends ili.it 
the privilege makes it "n in th  more d ifficu lt fcv private lawsuits to  tie used lo  determ ine 
whether or not a company has violated the law."

I PA announced on Septemlier ‘ i that it had established toctis groups lo  discuss whether the 
ieder.il agent v s polii y should allow information < untamed in environmental audits tn Ik*

I n  K c n t u r  A v. 
p r i v i l e g e  d o e s  
n o t  e x t e n d  
w h e n * t h e r e  i s  
e v i d e n c e  o f  
n o n c o m p l i ­
a n c c .

( ) r e t ' o np
e n a c t e d  .t 
m o r e  c o m ­
p r e h e n s i v e  
e n v i r o n m e n ­
t a l  e n f o r c e ­
m e n t  l a w .
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protected from disclosure. It .llso is analyzing the environmental .tutltl laws m tin* tour stales 
lli.it have enacted them and surveying the *t(> other states to determ ine how they handle 
environmental audits. EPA wants to "encourage sell-correction through the use ot cnviron- 
menlal audits...|ln il| does not want to shield from prosecution those w ho  violate the lass." 
The agenc y ’s focus group recommendations are not expec led until later this year.

In d u s t ry  R e sp o n se

Regulated industries have been more conce rned w ith "reducing penalties for those compa­
nies that voluntarily report infractions” than with 'whether audits should he protected nom 
enforcement a< lions.” Ac< ording to some industry sourc es, c urrent I I’A  (inlic v otters no in ­
centives to conduct voluntary audits and report violations of regulations; what is needed is 
"enforcement < ertainty, whic h w ould entail the agency setting up a sc heme to lessen penalties 
for self-reported violations.”  To ac c ommodate industry i  oncerns about pursuing environmen­
tal audits, f PA may consider policies that offer lim ited privilege (whereby voluntary audit 
results w ou ld  be protected from third-party suits hul not from federal government litigation), 
and establishment of "excellence threshold criteria that a < ompany w ould  have to meet to lie 
elig ib le lor .1 penally m itigation program."

le g . i l  P r o b le m s  R a ised  b y  S ta te  A ud it P r iv i le g e  Acts

The National Association o f Attorneys General has identified several potential legal problems 
raised hy slate audit privilege legislation. These include;

• Prei hiding concerned citizens and stale legislators w ho  were not party to an enforcement 
action against .1 polluter from seeing the privileged material.

• Lim iting to a judge, rather than to .1 |ury, determinations of whether the audit privilege 
was being used lor fraudulent {imposes or whether appropriate actions were being pur­
sued to correct the noncompliance.

• Requi'ing stale agencies in demonstrate probable cause that .1 violation had occurred 
liefore having acc ess in  information m an audit report.

State attorneys general fear that implementing an environmental audit privilege w ill d m e  up 
litigation costs and decrease effective enforcement of environmental regulations. I in  non 
mental enforcement “ could become m im d in motions to quash subpoenas, to suppress ev i ­
dence, and to  compel discovery.”  The attorneys general argue instead for "alternative ap 
proaches, such as audit policies developed through open dialogue w ith affected parlies, ne­
gotiated audit agreements, and more comprehensive c ompliance inc entive programs' as m e a n s  
lo  prom ote greater cooperation between the regulated industry and regulatory agenc ies.

NCSt SUIr Irg itljl i .r  Rr|»ocl



Conclusion

I I ’A and Male regulators must coordinate their environmental audit polic les because o f the 
large number of environmental programs that the federal government lias delegated to the 
states lor enforcement If the two sides differ signific antly, st.ites risk having "prim acy”—  
administrative authority over program implementation— revoked by I I ’A. The federal agency 
advises t auliun to other slates pursuing the privileged environmental audit approar h until it 

. revises its policy. Regardless of the outcome, boln state and federal agenc ies support addi­
tional incentives for regulated industries lo  voluntarily assess their com pliance w ith environ­
mental laws and to design the most c ost-eflec live means of achieving that objective.
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H o t m n H  . l L .  I i i t s k r  B n i u n  P o licv  Statement o f  the Energv C ounc il
r e x n \  S e n t i l e  * i- i .
 ......... on Environm enta l A ud .tr

Proposed 13 v
l l o n o n i b l c  S a m u e l  ( i  S u n , : .  /»■ Texas Representative W arren  Ch isum
l . a t t tM a i n i  S e n a t e  p r e s i d e n t  
\ i n - 1  l u i i n i u m  Background

i  o n  C a i u e n n i  _  . , , . , . . . , . ,, , , Fourteen states have passed leg islation creating an en v ironm en ta l, hea lth  andfc.ll I fiirlC I J t f  V(
safety se lf-eva lua tion  p riv ilege and at least e leven  o th e r states have 

i : ?  ’A ,  ' i  C t i r p e n i e r  i  introduced s im ila r measures. The p rim ary pu rpose o f  such leg is la tion  is to
S m t e  .c v  encourage companies and governmental entities to conduct v o lu n ta ry  se lf*

. audits ensuring compliance with environm enta l, hea lth  and sa fe ty law s and
that v io la t ion s o f  the law are brought qu ick ly  into com p liance .ritone. r  sm< 

2Mm* / *
The audit p riv ilege promotes internal rev iew  o f  ope ra tions w ithout fea r o f  
prosecution o r  penalties fo r  corrected p rob lem s. It a lso encou rages the 
deve lopm ent o f  preventive strategies to avoid  fu tu re  com p liance  p rob lem s. 
Sa feguards built into the leg islation prevent com pan ies from  m isusing the 
audit p riv ileg e  o r immunity gained from  vo lu n ta ry  d isc lo su re .

Federa l regu latory agencies have been re luctant to support state audit 
p riv ileges , creating a con flic t o f  law  fo r com pan ies and governm en t entities 
w ish ing to ava il themselves o f  the p rov is ions o f  state law .

R e c o m m e n d a t io n

The Energy C ouncil recommends that state leg is la tu res conside r adopting 
leg is la tion  to p rovide an environm enta l, health and sa fe ty  se lf-aud it p r iv ile g e  
re la ting to vo lun ta ry  internal audits, as w eil as adm in istra tive , c iv i l and 
c rim ina l immunities from  the en forcem ent o f  law s and regu la tion s which 
have been d iscovered to have been vio lated (w he re  such v io la t ion s have  been 
v o lu n ta ri ly  d isc losed to appropriate agencies and co rrec tive  m easures taken ). 
The Energy Council fu rther recommends that the U n ited  States C ong ress 
enact leg is la tion  to p rovide sim ila r federa l p rotection  o r . at a m in im um , to 
requ ire fede ra l en forcem ent authorities to recogn ize  and ab ide by the te rm s 
o f  state se lf-aud it p riv ileges and immunities.

D is p o s i t io n

Th is p o lic y  latement. adopted unan im ously by the Energy  C oun c il on  
Septem ber 1 4 , 1995 . shall be distributed to the President o f  the Un ited 
States, the M a jo rity  Leader o f  the U .S . Senate, the Sp eake r o f  the U .S . 
H ouse o f  Representatives, as w e ll as the cong ress iona l d e lega tion s , the 
g ove rn o rs , and leg islative leadership o f  the E ne rgy  C ou n c il ’ s m em ber states.

• • ■ • '.........  > • ( l|l4 kill •  I .ULMf J •  M l" Mippi • . • •
IiiU'itmiii'mJ  VIHi.v V’s 'j



ENVIRONMENTAL SELF-AUDIT LEGISLATION

Senate B i l l  1 99  - Sena to r L o ren  L em an , S p o n so r

B e n e f i t s :

*  Encou rages  com p lian ce  w ith env ironm en ta l and hea lth  and  sa fe ty  law s, 
and a l low s  entit ies to become more p ro -ac t ive  in the ir en v ironm en ta l 
p o lic ie s .

♦Allows businesses to conduct audits and se lf - re p o r t  v io la t io n s  w ithou t fe a r  
o f  f ines and pena lt ies .

♦Small businesses and state agencies w i l l  bene fit  f r om  being ab le to put 
the ir  l im ited  funds into com p liance , rather than pena lt ies .

♦Businesses w i l l  h ave  an incentive to seek adv ice f r o m  regu la to ry  agencies 
rega rd ing  the p ro b lem s  they've d isc losed .

♦Encourages com pan ie s  to d eve lop  p reven tive  e n v iro nm en ta l po lic ies .

♦"Bad ac to rs "  are n o t pro tec ted . A s written, the b i l l  inc ludes  sa fegua rds to 
p reven t com pan ie s  o r  state agencies f rom  m isus ing  the audit p riv i leg e  o r  
the im m un ity  ga ined  f r o m  v o lu n ta ry  d isc losu re .
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ENVIRONMENTAL SELF-AUDIT LEGISLATION

Senate B i l l  1 9 9  - S ena to r  L o ren  L em an , S p o n s o r

B e n e f i t s :

* Encou rages  com p lian ce  w ith env ironm en ta l and hea lth  and sa fe ty  law s , 
and a l low s  entit ies to  b ecom e m ore  p ro -ac t ive  in the ir en v ironm en ta l 
po lic ies .

•A l l o w s  businesses to conduct audits and s c l f - rc p o r l  v io la t io n s  w ithou t fea r 
o f  f ines and pena lties .

♦Small businesses and state agencies w i l l  bene fit f rom  being ab le  to put 
the ir l im ited  funds in to com p lian ce , ra ther than pena lt ies .

♦Businesses w i l l  have an incentive to  seek adv ice f r o m  regu la to ry  agenc ies 
rega rd ing  the p ro b lem s  they've d isc losed .

♦Encourages com pan ie s  to  d eve lo p  p reven tive  e n v iro nm en ta l p o lic ie s .

• " B a d  ac to rs "  arc not pro tec ted . A s w ritten , the b i l l  inc ludes  sa fegua rds  to 
p reven t com pan ie s  o r  state agencies f rom  m isu s ing  the audit p r iv i le g e  o r  
the im m un ity  ga ined f r o m  vo lu n ta ry  d isc lo su re .



S t a t e  L e g i s l a t i o n  o n  A u d i t  P r i v i l e g e

L e g is la t io n  P a s s e d  In 1 9 9 3
Oregon: Provides privilege from dtsdosure lo volun­

tary mvtronnvnul audits for determining compliance 
with Male, federal, or local environmental laws, unless 
waived. Provides lor in-catnera review. Otsdasure may 
be soughl if privilege ts asserted fraudulently. Is not 
lubgct to the privilege, oe shows rvidenor of nonrom- 
p inner. To avoid hung  privilege becsuw of noncoro- 
planar, efforts to achieve compliance must be initiated 
promptfy. Or. Km Sfaf. $46SMJ.

L e g is la t io n  P a s s e d  In 1 9 9 4
Colorado: f’rovade* a pnvilege foe voluntary disclo­

sure of internal audits to determine compliance wtih 
state environmental laws and regulations, 'lim ited rx- 
panaaon of protecnan against ducJosurr.' Privilege mav 
be wetved by owner or open tor of facility. Provides for 
uvemmen review. A teport may be disclosed if the court 
determines informaticai contained in report presents s 
present and impending danger to public hsalth or envi­
ronment. Provides penalty trnmunaty foe reported vto- 
lataona identified in sef/iudil promptly reported and 
corrrcted within specific penod. Ccio. Pm  Slat. fJJ.25- 
1 X 3 (1 9 9 4 ) .

Illino is : Provides a privilege from disclosure for vof-

protnptfy. DL h * .  A c t. M-0650. 
Indiana. J

Idaho: Grants audit pnvilege for voluntary environ­
mental audita. Provides immunity from aJmtmsfntivr, 
civil, and criminal violation when voluntarily disclosed 
and compliance efforts taken to currvrt violation. Privi­
lege is lost in cases of fraud. 1995 Me** Sm. Una 159.

Kansas: Establishes audit pnvilrge ter voluntary en­
vironmental compliance audits. Provides immunity 
from or lesser penalties in admmtatratrve. a  vii. or crimi­
nal violations under certain circumstance*. Privilege is 
waived if asserted fraudulently or if party asserting 
(irtnlege has not Implemented a management system to 
assure compliance, Provide* for tn-camen  review. 1995 
K»n. Sat. Lrwr

Mlaalaafppi:Specifics voluntary e iiv omnentaf self- 
evaluation reports are ptivileged  and not admiaatble In 
civil, criminal, or administrative proceedings, unless 
waived: are asacited for fraudulent purposes: or appro­
priate efforts to achieve romp! is nor wwe not adurvrd 
within a reasonable amount of timer Privilege M low 11 
materul demonetrsies a hazard or endUngerment to the 
envvonmeni and public health Prondss tor m-camers

with ataa-. federal, or locsf ermromnentsi Uwx trguia- 
bona. parrots. or orders, unless waived. Provides for 
krxamers review, and in addition lo the court, the Paf- 
hittonCcntrof Board tm yisquirr disclosure. Dfcdosure 
may be sought If pri vilege a  i eu lJ  fraudulently, not 
subject to the privilege, or shows mdenos of norvcoav 
p lance. To avoid losing pn vilest because of noncocv 
plance. rtfom to acharve ovnpiunnr must be trucated

Persona asserting privilege have burden of 
proven,; priv ilege. Provides ic  wun— pension lor vol­
untary disclosure. J995 Mm. LnmCJmg.il}

Utah: Grants audit privilege for Information ob­
tained through voluntary rnrtronmenSsi audits. Pro­
vides privilege for cm l proceed intps— e for cnmmal 
vtotationa. Privilege is waived in fra^ahM  dakna or if 
material demonstrates clanger to peMk haaldi or the 
environment. Provides for tn-csmemarricw. prohibit! 
cnmprilme witness to testify: [vortfos penalties for 
unlawful disclosure. Rebuttable ism — i i |I : ii against 

I I h i — III • I " I

Privilege does not extend to cxantmlf 
tenal which ti demonscntes dear and I

:Spaofies voluntary environmental audit nr- 
ports are privileged and not nimiaadde as evidencr 
unless waived. Provides (or tn-nmen nmew for cm l. 
adn— rtrserve. or cnmmal procosdmgn Pitrtiege lost if 
efforts lo achieve compliance arm not promptly pursued 
with tesecsiehle diligence, are aaaertsd for fiaudulent 
purposes. or are not subject to prmkge. Party asserting 
the pvmleqe has burden of pxrrvn g  prm lega brd. C oirps-Tonmx

Kentucky" Voluntary mvsonmmtaJ audit trpuetr. 
are privileged unless waived n pruafy by owner or by 
apptmaon. Providea for a perrsie review If orsirt deter­
mines pnvilege ts tor fraudulent purposes, km subyrct 
to pnvilege. or efforts to sdurve compliance were not 
promptly initiated, pnvi lege is last. Court may compel 
only portions ot the report relevant to the issues ui 
dofntte. Ky. K rv Sut. A nn $22401 0 4 0 .

L e g is la t io n  P a s s e d  In 1 9 9 5
Arkansas. Declares peuteetioei of the environment ta 

enhanced by vo' ntary comptanar and limited peotrc- 
nan i  riiro t duciotunr. voeunurv audit reports w ill en­
courage comptancT. I*rov»dse for in-camera review, in 
nviL admaniatnttvr. nr cnmmal proceeding the court 
may require disclosure if determined privilege wav 
inert id  fraud ulentlv: mateml la not futwrt to prm- 
legr. a prropnate efforts to achieve coenptonce were not 
initiated promptly 1995 A * .  A .a  150

crated from voluntary envtmnmmof I 
ndes Immunity from a ln r- 'w nee ttro v fl i

t auoetan- 
r fraud u-

! Party seeking dtadosase has the burden 
of proof. 1995 Vs. Acta 564. * ,* W

W yoartag; Cranes sudM p m ilegs fee voluntary erm- 
ranmental audits for daSeruLimig i— yftosa with the

tu l danger to pubtk health or t 
lentfy claimed. Party

: information cortfklentmb lurotadrfl penalties tor 
voluntary dtadoame of vtolatton If dfocfoaad srtthbi tO
■ - . » M . | * - a _ . -  - a a . , m 1 I- - - — ~ - - — .n - . .U lT l Of COmperKQ IUOh Uu  UCkOrf M  PO pntJi T W
taorta at the time or a pattern ot tepaaterl vtolatfona. 
Provadaa for trxa s rm  review, la  crnL admmtatratrve. 
ocmmmaj proceeding, the court gwyreguBT disclosure 
if determtnad prm legt was see i reed fr— lulersfv; ma- 
lenai is not subbed to pnvilrge i p p  nprtaae efforts to 
achieve compbance were not inmamrt prom pfy, or in- 
formatton dcmonatraled substantial threat to public 
health and themvirotunenL 1 9 9 5  V“<\e. Sat Lean St

L e g is la t io n  In t r o d u c e d  In 1 9 9 5
Arlsona: *> B 1190. pamed both >■ cages, transmitted 

to governor, vetoed
California: A 0 BS6. introduced in Houar. refened 

lo Natural Raaourtrs Committee.
Honda. S B. 944. introduced in Senate, rrferred to 

.ommjrtees. S B 9)4. Introduced In Senate. rrterml to 
(ommtttoea H B 709. introduced In lim a*, lettered to 
ucjuruttae*. It  B. 707. Introduced In Mouse, referred to

mC«at|U i S B 244. passed Senate: introduced



<r

Houve N.iluril Knourvrsaiui Envimnmcnl Commit* 
ireldled)

M iwuu H.B. 390, introducrd in HouwtiJwM) S O 
1304. mtroJucMl in Snule Idled).

Idiho-.S.B. 1142. pasted in both bouw*. governor 
vigned March 23. effective |uly I (Section* 1-2). De­
cember 31, 1997 (Section 3).

low*: HS.B. 191 ■ H.F. 420, passed in Hou*e. sent 
to Senile N ilu ra l Resources (died).

K in tiu  S B. 76, passed bolh hooves. vi»;ne«J bv 
governor April 22.

M iry lin d : M B. 785, introduced in Moute. re­
ceived unlivorib le report in Environments! M illers 
Committee (died). S.B. 685, introduced in Setuic. 
withdrawn M irth 20.

Mi**ichu*etlt: H.B. 3426. introduced in llo u v . 
rrlened lo lo in i Committee.

Minnesota: S.F. 1314, minode-ed in Ix-tuic. I I  F 
1479, introduced in House.

M ississippi: H.B. t476. introduced in Mouse, 
ruled improper (died). S B. 3379. paiMs) Setute. intro­
duced in House, passed i*  imended. Signed bv gov­
ernor Apn) 7. effective |uly I.

Missouri: M B. 338. Introduced in House. Hearing 
held. SB. 350. Introduced in Senate. Heanng held 
SB. 363, introduced in Senate. Hearing held

Montana: HJJ. 412. Introduced in House. Referred 
to Senate and reported as amended. Mouse adopted. 
Died in Senate

Nebraska: LB. 731,introduced in d  relemd lo the 
Natural Resources Committee.

New Hampshire: H.B. 275, introduced in Houor. 
rHcmd back to commuter. voted, postponed action 
thb vear.

New Jersey; A.B. 2521/SB. 1797, introduced in 
Senate and Assemble

New Mexico: H.B. 000, introduced n House, died 
alter ttfcnaL

Oklahoma: MB. 1388. Introduced in House, died 
in Senate Energy Committee.

Rhode Island: S B. 853, introduced in Senate. i> 
I tried to Judiaary Committee.

Sooth Carolina: SB. 15, introduced in Senate. 
Tmnew r r  S B. 1135. Introduced in Senate.
" tu a  I1B. 2473. introduced in Houar. reported 

favorably (nan Committee on Environmental Regu­
lation

Utah: SI.R. 6. paaaed S B 84 passed. signed by 
•rvemor. eriecttve May I .

V irginia: H.B. 1945. puaed, enrolled, signed bv 
governor, etlectrvr Febeuarv I (Chapter 514)

Weat Virginia: MB. 2494. introduced in House, 
died in House ludtaary.

P o s s ib le  L e g is la t io n  In  1 9 9 5
Alabama: legttlatton a povsibilitv 
Delaware: House is working on M il 
(outturn. Lobbv group drafting language and 

wekmg spontoe
Michigan, ti-rming a gruuptoeipiore. Irgtsianon 

a non paird in 1995
North Carolina.- Bali is under development r i ­

pened toon
Ohhx Kedrailed 1994 N il to be introduced 
reniwvlvama: Under mnsadennon. ripnrt paa- 

vtgein 1995
—Fttnm  I  OTivU, Irfti attutanr rrrh n  C.-ar 

•wwarxuirarrenrma# Apni 2!

d on  o l the* p o licy  is l o b e  left lo  ih e  " d is c re tio n  
oi EPA a n d  ts  n o t su b je c t to  re v ie w  b y  a n y  
c o u rt."  T h e  a g e n c y  d o c s  n o t w a n t  to  h a v e  to  
litigate h o w  th e  po licy  s h o u ld  b e  a p p lie d .

If im p le m e n te d  fairly, th e  n e w  p o licy  w ill 
rem ov e so m e  o f  th e  d is in c e n tiv e s  th a t  a t  p re ­
sent ex ist to  fu ll im p le m e n ta tio n  o f e n v iro n ­
m en ta l a u d it in g  p ro g ra m s . It is  sp ec ific  reco g ­
nition  o f th e  im p o r ta n c e  of p ro v id in g  in c e n ­
tives fo r se lf-po lic ing  in  th e  re g u la te d  c o m m u ­
nity. T h e  w o rk  g ro u p  a n d  p u b lic  m e e tin g  p ro c ­
esses th a t EPA u tilized  in  d e v e lo p in g  th e  p o licy  
a p p e a r  to  h a v e  e d u c a te d  m a n y  in  Ih e  agency’ 
(in c lu d in g  its  reg io n s) a n d  a t  Ju stice  o n  th e  
im p o rtan ce  of s u c h  in cen tiv es .

S everal lim itations in the policy effort 
are evident, however. First it is not 
on ly a p o l i c y ,  but one which strongly 
emphasizes that agency offices are 
free "toact at variance with theguid- 

ancc" in specific cases. The m ore cynical w ill 
suggest that EPA regional offices w ill circum ­
vent it if they arc not subject to judicial re­
view. The efforts o f some industry groups to 
push federal audit privilege and immunity 
legislation reflect this concern. It w ill be ex­
tremely important fo r  the agency to develop 
an oversight process that w ill ensure fa ir and 
consistent app lica tion  across a ll regions. 
Right now, the policy does not adequately 
address this concern.

Second, the d v i l pena lty po licy  has a m a­
jo r exception fo r  what it ca lls "c rim ina l con ­
duct." Because v irtu a lly  a ll o f the federa l 
env ironm en ta l statutes have  fe lo n y  and 
m isdemeanor crim ina l p rov is ion s that re ­
quire m in im al p roo f o f  c rim ina l intent (i.e., 
p roof on ly  o f  general Intent o r  negligence), 
a ve ry high percentage o f fede ra l en v iron ­
m en ta l v io la t io n s  can  th e o re t ic a lly  be 
charged as crimes. A lthough  a com pany 
may now  I  -hie to avoid  actua l c rim ina l 
prosecution o /  meeting the seven cond i­
tions fo r  c iv il penalty m itigation , theoreti­
ca lly a lm ost any v io la tion  can be consid ­
ered "c r:m ina l conduct" and s till be the 
subject o f substantia l c iv il penalties as a 
result. This needs c la rification  so that such 
penalties arc imposed on ly  in egreg ious 
cases: those where there has been in ten ­
tional m isconduct, w illfu l d isregard of the 
law. o r  the creation o f a know ing endanger- 
mcnt.

T h ird . It is lu s tic e . n o t  EPA . th a t  m a k e s  n n a l  
. n n v n a l  p ro s e c u to r ia l  d e c is io n s . D O ! n e e d s  
to p u b lis h  its  o w n  g u id a n c e  c l a n tv in e  w h e n
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STATE O F  A LA SKA  B ILL  NO. S B 201
1993  LEG ISLA T IVE  SESS ION
Revision Date:  Original____________________________ Dept Affected Natural Resources_______________
Title: An Act relating to the employment of BRU: Resource Development__________

emergency fire-fighting personnel by the commissioner of..._______ Component: Forest Msnagment & Development

Sponsor Senator_Lincoln______________________________ _____________________________________________
Requestor ____________________________________________ Component Serial No. __________ 435

Expenditures/Revenues___________________________________________ (Thousands of Dollars)_____________________

'  - F I S C A L  N O T E

OPERATING'EXPENDITURES FY97 ' FY?8 - FVC'j ‘ FY01 FY02"
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND S STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 '0.0 0.0 0.0 0.0 0.0

rcftPfTArEXPENDiTURES ' | — o o r  — Q.fl| O.Ol 0 0 1 0.01 0 .0 |
fCmngEHTffEVKNUES ( ) ' | ---------0.0| ' 0.0| ~ ' 0.0| ' "  ' 0.0I'" " 0 0| O ]
FUND S O U R C E ___________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1005 GF/MHTIA
Other
TOTAL 0 0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY96) cost: $ none 

POSITIONS
FULL-TIME 0

..
■ ■■ -  o 0 0 ■ ■ 0

PART-TIME 0 0 0 0 " 0 0
TEMPORARY — 0 "0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

This is a zero cost fiscal note for the operating budget. Funding will bo provided by the agency(s) requesting fire 
management work other than wildland fire suppression. This bill would provido DNR authority to hire EFF crows 
under AS 41.15.030 for firo management work.

In FY95 the Tivislon received approval through tho capital budget to receive and expend up to $300.0 in federal 
receipts to supply Emergency Firo Fighting crews to federal agencies on a reimbursable basis. (Reference: SLA94, 
SB363. Sec 10. Pg 10, Ln 23). This bill provides hiring authority to DNR to utilize EFF for other fire management 
work under AS 41.15.030. The Bureau of Land Management, National Park Sorvico, U.S. Fish and Wildlife Service, 
and tho U.S. Forest Servico have identified proscribed burning projects which require approximately 300 days of work 
for trained firo fighting crews. This work cannot bo offectvoly or efficiently conducted without a trained workforce.

PREPARER TO PROVIDE ALL DISTRIBl MON COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
isaroi xi5 «•» For further distribution infon lation call tho Governors Legislative Office rtg* i «• i



A l a s k a  S t a t e  L e g i s l a t u r e

State Capito l 
Juneau A K  99801

M EM O

Nancy Quinto, Senate Secretary

FR O M : Annette Kreitzcr, Aide to ( )
Senate Resources Com m ittccV L^ -^

D A T E :  March 27,1996

R E: C S S B  201: Fire Fighting Personnel Employment

O n March 18,1996, the Resources Committee adopted a blank committee substitute for S B  
201. Th e  motion was by Senator Taylor, and no one objected. Th e  work draft adopted 
was 9-LS1474NC by Luckiiaiipt dated 2/10/96. Th e  committee held the bill over to March 
25, when qucsdons about fiscal notes were resolved and the bill was passed from 
committee.

I neglected to properly ftll out the committee report and to turn in the committee substitute 
adopted by die committee. Attached is the committee substitute adopted and moved by the 
committee. Please correct the record.

Thanks.
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IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N IN E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S IO N

NY T H E  S E N A T E  R E S O U R C E S  C O M M IT T E E

Offered:
Referred:

S po nso r(s): S E N A T O R  L IN C O L N

A  B I L L  

F O R  AN  A C T  E N T I T L E D  

"An  A c t  relating to the employment o f em ergency fire-fighting personnel by the 

com m issioner o f  natural resources."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  Section  1. A S  39.25.110(19) is amended to read:

(19) emergency firc-fiuhting personnel [F IR E  F IG H T E R S ]  employed 

by the Department o f Natural Resources for a fire emergency o r  for fire prevention 

and related activities conducted  under A S  41.15.030:

* Sec. 2. A S  41.15.030(b) is amended to r* id:

(b ) Th e  commissioner may hire emergency fire-fighting personnel, and shall 

establish classifications and rates o f pay for the emergency fire-fighting personnel 

consistent with the compensation paid by other fire-fighting agencies. The  

commissioner may adjust the classifications and rates based on findings o f the federal 

Bureau o f Land Management for Alaska. T h e  com m issioner m av assign em ergency 

f ire-fighting personnel to conduct fire suppression, harard red uction , fire

CS FOR SENATE BILL NO. 201 (RES)

-1- CSSB 201(RES)
//gw 7>xt 1/ndtrl inrd (DELETED TEXT BRACKETED]



E i ^ e n t io n t_h a h jto t . re s to r a t io n  o r jm p r o jm m ^ a n d . p th e r . r e la t e d  ac tiv it ie s ,in , 
em e rg e n c y  and  n on em c rg cn cv  c irc u m sta n c c s ._ T lic ,a ^ ig n m e n t  o f  em e rg c n c y _ fire ; 
f ig h t in g  p e rs o n n e l to  n o n em c rg cn c v  a c tiv it ie s  m av  n o t he used  to  re p la c e  
p e rm a n e n t o r  se a son a l s ta te  em p lo ye es .

CSSB 20KRES) -2-
Sew Teyc Vnrlcrl inert (DELETED TEXT BRACKETED]



9-LS1474\C
Luckhaupi

2/10/96

WORK DRAFT WORK DRAFT WORK DRAFT

C S  F O R  S E N A T E  B I L L  N O . 20 I( )

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N IN E T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S IO N

BY

O tte re d :
R e fe rre d :

S p o n so rfs): S E N A T O ^ L I N C O L N ^ )

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

"An  A c t  relating to the em ploym ent o f em ergency fire-fighting personnel by the 

com m issioner o f natural resources."

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section  1. A^ 39.25.110(19) is amended to read:

(19) emergency fire-fighting personnel [F IR E  F IG H T E R S ]  employed 

by the Department o f  Natural Resources for a fire emergency or fo r  fire prevention 

and related activities conducted  under A S  41.15.030:

* Sec. 2. A S  41.15.030(b) is amended to read:

(b ) Th e  commissioner may hire emergency fire-fighting personnel, and shall 

establish classifications and rates o f pay for the emergency fire-fighting personnel 

consistent with the compe. sation paid by other fire-fighting agencies. The 

commissioner may adjust the classifications and rates based on findings o f  the federal 

Bureau o f Land Management for Alaska. T h e  com m issioner m av assign em ergency 

f ir e jjg h d n g  personnel■ to co n d u ct..fir c  suppression,, h aza rd , reduction, fire

-1* CSSB 201( )
■‘fry > .x r "ntlerl in rd  [DELETED TEXT BRACKETED]



2
3
4

prevention, habitat .restoration o r  improvement, nnd other related activities in 
mierEyncY.apd_Qonerner ncy circumstances, The,assignment o f  emergency fire- 
fighting, personnel to npnemen/encv activities. may not be used to replace 
permanent o r  seasonal state employees.

WORK DRAFT WORK DRAFT WORK DRAFT

CSSB : oh ) -2-
rexc vn d * r lir .* d  [CEZE7ED TEXT 3 RACKET ZD 1



.ENATE COMMITTEE REI^ RT 
First Committee of Referral

DATE: 1/8/96 FURTHER : F inance

Date  o f  5 -D ay  N o t ice : DATE TU RN ED  ^
(in acco rdance  with Uniform Ru le 2 3 )  INTO OFF ICE : ^  L _

The R e sou rc e s  Committee considered SENATE BILL NO. 201

“An Act relating to the employment o f emergency fire-fighting p e rsonne l by the comm issioner o f
natura l resou rces ."

and recommends:

| ] be replaced with 

| | adopt p re v io u s

CS
CS J  I

I | attached am endm cn t(s )
I | adopt Letter o f  Intent by _ 
I | further referral to th e ____

Senate Bill:
same title 
new title 
House Bill: 
same title 
technical title 
new: SCR*____

Committee
Committee

N EW  F I S C A L  N O T E (S ):
Department Date Zero Fiscal

PREV IO US  F ISC A L  N O TE (S ):*
Department Date Zero Fiscal

I | A P P R O P R IA T IO N  -  no fiscal note •induce  fiscal notes accompanying Governor's b ill



Expenditures/Revenues 
OPERATING EXPENDITURES
'PERSONAL SERVICES---------
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

[CAPITAL EXPENDITURES" ' f ” u| ■ c o r 00 | O.Oj ■ O.D] ' 0 o|

[chANge IN REv E .JES ( ) 0.0| 0 0| 0 0| 03| 0 Oj 0 0|

FUND SOURCF. (Thousands of Dollars)

1003 GF Match 
100*5 GF
1005 GF/Pngram Receipts
1006 GF/MHTIA
1061 CIP Receipts " _____

Estimate o t any current year (FY96) cost: $ none

1996  LEG ISLAT IVE  SE SS IO N
Revision Date: _______22-Mar-96____________________________Dept Affected Natural Rcsourcos__________________
Title An Act relating to the omploymont of___________GRU: TO BE DETERMINED______________
emergency fire-fighting personnel by tho commissioner of..._______ Component: Now • TO BE ESTABLISHED_________

Sponsor Senator Lincoln______________________________  ___________________________________
Requestor. Senate Rot ourccs___________________________Component Serial No. TO BE ESTABLISHED

F I S C A L  N O T E

S T A T E  O F  A L A SK A  BILL N O . S B 2 0 1

POSITIONS
mjClmTTTE
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bili provides hiring authority to DNR ‘ a utilize EFF for fire suppression, hazard reduction, fire prevention, habitat 
restoration or improvement and other related activities in emergency and nonemergency circumstances under AS 41 15 030 
The Bureau of Land Management. National Park Service, U S Fish and Wildlife Service, and the U S Forest Servico have 
dentified prescribed burning projects which require approximately 3C0 days of work for trained fire fighting crews This work 
cannot be effectively or efficiently conducted wghout a trained workforce Funding will bo provided by tho agency(s) 
•equestmg fire management work other than wildland fire suppression In FYS5 the Division received approval through the 
capital budget to recoivo and »xpcnd up to S500 0 in federal receipts to supply Emergency Fire Figntmg crews to federal 
agencies on a rcimoursable basis 
••(Reference. SLA94, CH4. Sec 10. Ag 10. Ln 23)
CNR proposes a separate component bo set up to account for ihoso contractual activities apart from emergency fire 
suppression funded through state general funds

3'epared by Tom Boutin, D iicc t0P x^<* V v '  Phone “  466-33/'9
ft: Forestry Da,#Division: Forestry ______ _____________________________________ Oaia: 22-Mar*&8

Approved by Commissioner"-* £  ^

 Dat*
Agency N ifaral Resources

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
•sajot x is  n»* n i l !#«i For further distribution information call tho Governor's Legislative Otflco p*4« i «i t



TONY KNOWLES, GOVERNOR

‘ 00 WILLOUGHBY AVENUE 
JUNEAU. ALASKA 99801-1796 
PHONE (907) 465-2406 
PAX (907) 465-2492

M arch 19, 19 96

The I lo n o ra h lc  L o ren  Lem an  
C ha irm an . Senate R esou rces C om m ittee  
A laska  S tate Leg is la tu re  
R oom  113 , C ap ito l 
Juneau, A la ska

D ea r Sena to r Lem an :

I w ou ld  lik e  to p rov id e  the Senate R esou rce C om m ittee  w ith som e add itiona l de ta ils  on  som e o f  
the po in ts o f  d iscuss ion  that cam e up du ring  the Senate R esou rces C om m ittee  hearing on  S D 2 0 I 
yeste rday.

W c  discussed w hy fire  suppress ion  m oney  cannot he used fo r  p rog ram s other than the actua l 
ligh ting  o f  w ild land  lire . A S  4 1 .1 5 .0 1 0  requ ires the Departm ent o f  N atu ra l R esou rces to  protect 
State. P riva te  and M un ic ipa l land from  w ild land  lire  com m ensurate to the va lu e  o f  the resou rces 
at risk . A nnua l supp ress ion  expenses can v a ry  d ram atic a lly  depending on  the seve rity  o f  a fire  
season. A ctua l expend itu res have been ana lyzed  o v e r a  ten y e a r period (exc lu d in g  the high and 
low  y e a rs ) and sh ow  that $ 9 .5  m illio n  is the annua l state funds expenditu re . T he leg is la tu re  
funds the lire  p rog ram  at substan tia lly  under that am ount. The l ; Y 9 6  app rop ria tion  fo r  lire  
suppress ion  w as $ 3 .5  m i llio n , w h ich  is d istinct from  the fo rest m anagement app rop ria tion . B y  
the w ay o f  c la r ific a t io n , th is is an app rop ria tion  ou t o f  the Genera! Fund , not the l i r e  
Supp ress ion  Fund . F ire  suppress ion  fund ing  is used fo r  the fixed  costs and actua l fu e fig h t in g  on  
the g round . U se  o f  supp ress ion  fund ing fo r  o th e r p rog ram s, such us p rescribed bum s, w ou ld  be 
m isapp rop ria tion  o f  funds by the agency. D N R  has put in p lace a good system  o f  checks and 
balances to en su re that o n ly  app rop ria te  lire  suppress ion  expenditu res occu r, in  add ition , both 
O M B  and leg is la t iv e  aud it exam ine the fire  supp ress ion  com ponen t annua lly .

The idea o f  a fisca l no te w h ich show s the ex isting  federa l receipt au tho rity  as an expend itu re  was 
discussed. W c  b e lie v e  that show ing th is ex is tin g  spend ing au tho rity  fo r  S B 2 0 I  w ou ld  in e ffe c t 
he a d oub le  coun ting  o f  th is fund ing as it a lre ad y  has been appropriated in S L A 9 4 . S B 3 6 3 ,
Sec. 10. I in c 2 3 ). S B 2 0 I  enab le  us to  us the v illa g e  crew s fo r  prescribed bum s but it does not 
mandate an y  fund ing  o n  its ow n . W e  p lan  to  approach the leg is la tu re each y e a r w ith request fo r  
these p ro je c ts  w hen we a re  m ade aw are o f  fund ing from  fedcr.il o r  o ther agencies.

There was d iscuss ion  o f  u tiliz in g  the au tho rity  in S B 2 0 I  fo r  the expenditu re o f  federa l funds 
on ly  L im it in g  the f le x ib i li ty  fo r  th is sc ry  cost-e ffec tive  p rogram  w ou ld  put unnecessary

DEPARTMENT OF NATURAL RESOURCEvS

SU PPO R T  SERV ICES DIVISION



constra in ts on state agencies such as the D epartm ent o f  F ish  &  G am e w ho m ay have 
approp ria ted fund ing fo r  such p ro jec ts as c o n tro lled  burns fo r  habitat im provem ent. E ven  i f  
S B 2 0 1  becomes law , em ergency fire fig h te rs  cou ld  o n ly  be used fo r  p ro jec ts fo r  which there has 
been an app rop ria tion . D N R  w ou ld  o n ly  use em ergency fire lig h te rs  where there is an 
app rop ria tion , the use is a llow ed  by law . and it is cost-e ffec tive .

Thank you  fo r  g iv ing  th is y o u r attention . P lease let m e kn ow  o f  any fu rthe r questions y o u  may 
have. D N R  s trong ly  supports S U 2 0 1 .

S in ce re ly .

N ico  B us . A cting D ire c to r 
Support Se rv ices D iv is ion

cc: M em bers o f  Senate R esou rce C om m ittee
T om  Bou tin  
C a ro l C a rro ll


