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1 Insert or

2 IQ-difftCtnt.from the amount set bv the pilot organization

3  flfwhich thC-Person is n member if the pilot organization is n o t  s u b j e c t  to
4 AS.9M2,I4(T

5  P a g e  7 ,  l i n e  4 ,  a f t e r  " c o n d i t i o n s " :
6 Insert ", including tariffs,"
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A M E N D M E N  T

OFFERED IN THE SENATE

TO: CSSB I30(RES); Version "K" dated 4/11/95

1 Page 2. line 18:

2 Delete "a license or"

3 Insert "[A LICENSE OR]”

4 Page 2, lines 19 * 20:

5 Delete "more than one pilotage region under AS 08.62.080(h)"

6 Insert "a.specific Port or waterway that is located outside ofjhepilotagc_rg£j<m

7  i n  w h i c h  t h e  n i l o t  i s  l i c e n s e d  ( M O R E  T H A N  O N E  P I L O T A G E  R E G I O N ] "

8 Page 2. line 30. through page 3. line 9:

9 Delete "(.) unless the commissioner (BOARD) determines that

10 immjnent_shprtai»e_ofJ(censed nilots.e.xists iii_n (IT IS IN THE BEST INTERESTS OF

11 THE STATE TO LICENSE PILOTS FOR PARTS OF MORE THAN ONE] pilotage region.

12 If the commissioner makesjhc-detemination deserved in this_suhsecFnn1JheJn)ard

13 may, after consultation uith th recognized Pilot organizations in the affected njltitars

14 region, issue temporary licenses for the affected pilotage region in Pilots nho already

15 hold a license for another pilotage region. The hoard shall ensure that mfficicnLPilgla

16 arc available to provide pilotage services in the affected pilotage region to all vessels

17 required lo employ n pilot under this chanter. \ temporary license issued under this

18 subsection is valid for a ncriml of not more than one year."

19 inscn "Liipye*cr. Ilic>jf»rd may ittw ?»n cnd9r>emenl to a liccnw mdhorizimi

20 a Pilot to Pilot vessels in a specific port nr waterway that is located outside QCJltt

21 nilotacc region in which the nilot is licensed (. UNLESS THE BOARD DETERMINES

22 THAT IT IS IN THE BEST INTERESTS OF THE STATE TO LICENSE PILOTS FOR

23 PARTS OF MORE THAN ONE PILOTAGE REGION J."

' )' - v

BY SENATOR LEMAN
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CS FOR SENATE BILL NO. 130(RES)

IN THE LEGISLATURE OF THF STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

UY TH E SENATE RESOURCES COM M ITTEE

Ottered:

Referred:

Sponsor!*): SENATOR PEARCE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to marine pilots and the Board or Marine Pilots; extending the 

termination date of Ihe Board of Marine Pilots; and providing for an effective

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;

•  Section I. AS 08.03.0 IO(c)( 53) is amended to read:

(13) Board of Manne Pilots (AS 08.62.010) - June 30.1999 (1994];

•  Sec. 2. AS 08 62.010 is amended to read:

See 08 62 010. CREATION AND MEMBERSHIP OF BOARD. There is 

created the Board ol Marine Pilots It consists of two pilots licensed under this 

chapter who have heen actively engaged in piloting on vessels subject to this chapter, 

two registered agents or managers of vessels subject to this chapter who arc actively 

engaged in the procurement of nilotagc services, two public members in accordance 

with AS 08.01.025. and the commissioner or the commissioner's designee. Not more 

than one pilot and one icgiMcrcd agent or manager mav (SHALL| be from any one

4- CSSB IJOtRES)
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pilotage region established by Ihe board. Not more than one registered agent or 

manager may he employed by. be a contractor for, or hold a financial interest In 

Ihe same marine industry business entity, including commonly owned, affiliated, 

or subsidiary business entities (JUDICIAL DISTRICT!. All members of the board 

shall be residents of the state.

* Sec. 3. AS 08.62.040(b) is amended to read:

(b) The board may, by regulation, make any othci provision for proper and 

safe pilotage upon the inland and coastal water of and adjacent to the state and for the 

efficient administration of this chapter, including establishing

( I ) different licensing criteria for a pilotage region if justified by 

regional differences in piloting:

1 2) a mandatory [RANDOM) drug and alcohol testing program, 

including random tests, post-incident tests, and tests based upon reasonable cause. 

for pilots licensed under this chapter; the board may delegate responsibility for 

administration of all or a portion of a testing program to pilot organizations:

(3) criteria lor trainee selection and for training programs conducted by 

pilot organizations; and

(4) standards under which a pilot may receive a license or an 

endorsement to a license to pilei vessels m more than one pilotage region under 

-\S 08.62.080(h)

* Sec. 4. AS 08.62.040 is amended by adding a new subsection to read;

tc) rhe boa'd may delegate duties to the manne pilot coordinator as necessary 

to assist the board in administering and enforcing this chapter.

•  Sec. 5. AS 08.62.050 is amended by adding a new subsection to read;

<c) In addition to other duties as may be assigned by the board, Ihe marine 

pilot coordinator may review applications for examination and licensure to ascertain 

whether the applicant satisfies ihe applicable requirements.

•  Srr. 6. AS 08.62.080ihi is amended to read;

ib) A pilot may not tv licensed in more than one pilotage region at one time 

( | unless the committiPJHrr (BOARD) determines that an actual or imminent 

shortage «.f licensed pilots exists in a |IT IS IN THE BEST INTERESTS OF THE

WORK DRAFT WORK DRAFT WORK DRAFT
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STATE TO LICENSE PILOTS FOR PARTS OF MORE THAN ONE] pilotage region.

^  2 If the commissioner makes the determination described in this subsection, the

1 board mav. after consultation with the recognized nilot organizations in the

1 aliened pilotage region, issue temporary licenses tor the aliened pilotage region

I  5 to pilots who already hold a license for another pilotage region. The board shall

B ensure that sufficient pilots are available to provide pilotage services in the

1 affected pilotage region to all vessels reuuired to employ a pilot under this

I  8 chapter. A temporary license issued under this subsection is valid for a period

1
of not more than one year.

1  10
* Sec. 7. AS 08.62.090(b) is amended to read:

1 (b) The application shall provide the information and be made on a form

I
prescribed bv the department IBOARD1.

1
•  Sec. 8. AS 08.62.093(b) is amended to read:

I
ib) A person who applies for a deputy marine pilot license under this chapter

I  IS shall provide proof satisfactory to the board of the following experience:

1
1 1) one year ot service as a master on ocean or coastwise vessels while

1  17
holding a United States Coast Guard license as master of ocean steam or motor

I  18 vessels of any gross tons;

19 i2) two vcars of service as a master on United States Coast Guard

20 inspected vessels of not less than 1.0(H) gross tons or tue and tow of not less than

fj 21 1 1.600 combined cross tons while holding at least a United States Coast Guard f Al

fj 22 license as master of steam r motor vessels of not more ILESS1 than 1.600 gross

23 tons;

24

j 25

• 3) two vears of service as a chief officer on ocean or coastwise vessels 

of not less than 1.600 gross tons while holding a United States Coast Guard license

26 as master of ocean steam or motor vessels of any gross tons;

27 i4) two years of service as commanding officer of United States

! 28 commissioned vessels ol not less than 1.600 gross tons and bold a United States

29 Coast Guard IWHILE HOLDING Al license as master of ocean steam or motor

30 vessels of any gross tons; |OR|

31 1 i5» three sears %»t experience as a member of a professional pilot's

♦3. CSSB I.VHRES)
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WORK DRAFT WORK DRAFT WORK DRAFT

organization, during which the person actively engaged in piloting while holding at 

least a United States Coast Guard license as a master of steam or motor vessels 

(FREIGHT OR TOWING VESSEL] of not more than 1,600 gross tons: or

(6) live years of_experience gained in a hoard approved deputy 

marine pilot apprenticeship program in the pilotage region for which the deputy 

marine pilot license is sought and hold at least a United States Coast Guard 

license as master of steam or motor vessels of not more than 1.600 gross tons.

* Sec. 9. AS 08.62.093(d) is amended to read:

(d) A person licensed as a deputy marine pilot under this section may, except 

as otherwise provided by the board, pilot vessels of 25.000 (20,000) gross tons or less 

in a marine pilotage region for whicn the license is issued.

* Sec. 10. AS 08.62.097(b) is amended to read:

(b) A person who supervises the training of persons who arc seeking a deputy 

marine pilot license under this chapter shall

1 1) hold a marine pilot license issued under AS 08.62.100; however. 

if_lhe_board finds that there are no marine pilots licensed in a pilotage region who 

are_ayajlahle to supervise training under_this_sec!ion, the hoard may authorize a 

person,who is licensed in that pilotage region as a deputy marine pilot to 

supervise the training of persons who are seeking a deputy marine nilot license 

in that pilotage region:

1 2) receive pnor authorization from the board to supervise the training 

of those persons;

1 3) maintain a written log and evaluation on a form provided by the 

board of the training and progress of the person being supervised.

* Sec. 11. AS 08.62 120(a) is amended to read;

ia) In order to renew a marine pilot license, a person who is licensed under 

AS 08 62.100 shall

< 11 '.ubniit an application for renewal of the license on a form provided 

by the department (BOARD];

• 2 1 Nuhnm prool of continued qualification under AS 08.62.100 to 

receive a marine pilot license.

SSH 1301 RES) •4 .
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(3) provide evidence of satisfactory completion of a physical 

examination by a licensed physician within 60 days before the date of renewal of the 

license;

(4) submit proof satisfactory to the board that the person has

(A) engaged in piloting vessels subject to this chapter in the 

marine pilotage region for which the license is to be renewed during at least 

120 days [60 DAYS OF EACH CALENDAR YEAR] in the licensing period 

immediately preceding the licensing period for which renewal is sought; or

(B) completed the minimum number of familiarization trips 

required by the board for renewal of a marine pilot license for a marine 

pilotage region for which the license is to be renewed.

* Sec. 12. AS 08.62.150(a) is amended to read:

(a) The board shall impose a disciplinary sanction on a person licensed under 

this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties;

(2) is chemically impaired;

t3) illegally possesses, uses, or sells narcotic or hallucinogenic drugs;

(4) makes a false statement to obtain a license;

(5) violates a provision of this chapter or a regulation adopted under

lhiS.chap.ter | IT];

1 61 is guilty of misconduct during the course of employment;

(7) has had the person's United Slates Coast Guard pilot license 

conditioned, suspended, or revoked; or

1 8 ) charges, collects, or receives an amount for pilotage services that 

is [IN EXCESS OF THE MAXIMUM TARIFF ESTABLISHED BY THE BOARD 

OR] ditfcrent from the amount set [TARIFF ADOPTED] by the pilot organization of 

which the person is a member.

" See. 13. AS 08.62 155(b) is amended to read:

(b) The board [DEPARTMENT] may impose a civil Fine not to exceed S5.000 

on a marine pilot organization recognized by the board (.] if the organization violates 

this chapter or a regulation adopted under this chapter. The board may also suspend

WORK DRAFT WORK DRAFT WORK DRAFT
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or revoke the recognition of a pilot organization that fails to comply with its 

articles, bylaws, and rules, so as to no longer.satisfy the minimum standards for 

recognition bv the hoard.

* Sec. 14. AS 08.62.165(a) is amended to read:

(a) A pilot licensed under this chapter is not liable for damages in excess of 

$250,000 per incident for damages or loss occurring as a result of the error, omission, 

fault, or neglect of the pilot in performing pilotage services, except that the limitation 

docs not apply in a case where

(1) the pilot is either grossly negligent or guilty of wilful misconduct;

or

(2) the error, omission, fault, or neglect of the pilot constitutes an act 

for which the hoard shall impose a disciplinary sanction under AS 08.62.150(a)(2) or 

131 (AS 08.62.150(a)(1), (2). (3), (5). (6). OR (7)].

•  Sec. 15. AS 08.62.175(c) is amended to read:

(c) A pilot organization recognized by the board shall

1 1) promote a safe and reliable system of marine pilotage for the region 

in which the organization is recognized;

(2) provide for the dispatch of pilots who arc members of the

organization;

(3) subject to the membership application and approval provisions 

contained in the articles and bylaws of the organization. [ADOPT AND REVISE 

TARIFFS FOR THE PROVISION OF PILOTAGE SERVICES BY THL MEMBERS 

OF THE ORGANIZATION;

< 4 >| he open to membership by all persons licensed under this chapter 

to pilot vessels in the pilotage region in which the organization is recognized:

(4) |(5)| operate or participate in a training program for pilots and 

deputy pilots that is approved by the board; a training program for denutv pilots

mfl>Jndudi;-4jlcp»lL.maclnt-pilQLspprgniky>.hip program approvvd-fry-thg 

board;

i l l  (<6>| cooperate with and assist the board in implementing this

chapter

WORK DRAFT WORK DRAFT WORK DRAFT
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* Sec. 16. AS 08.62.175 is amended by adding a new subsection to read:

(e) A pilot organization recognized by the board may enter into agreements 

with the master, owner, operator, or agent of a master, owner, or operator, of a vessel 

concerning the terms and conditions under which the pilot organizr.uon will provide 

pilotage services.

* Sec. 17. AS 08.62.180 is amended to read:

Sec. 08.62.180. EXEMPTIONS. This chapter does not apply to

(1) vessels subject to federal pilot requirements under 46 U.S.C. 8502 

except as provided in AS 08.62.185:

(2) fishing vessels, including fish processing and fish tender vessels, 

registered in the United States or in British Columbia, Canada:

(3) vessels propelled by machinery and not more than 65 feet in length 

over deck, except tugboats and towboats propelled by steam:

(4) vessels of United States registry of less than 300 gross tons and 

towboats of United States registry and vessels owned by the State of Alaska engaged 

exclusively

(A) on the rivers of Alaska;; (.] or

(B) in the coastwise trade on the west or north coast of the 

United States including Alaska and [.] Hawaii, and including British 

Columbia. Yukon TerrjtoQ l_andJiQrtliyvysQVrrjtor ics, Canada:

(5) vessels of Canada, built in Canada and manned by Canadian 

citizens (INCLUDING CANADIAN CRUISE SHIPSJ, engaged in frequent trade 

between

iA) British Columbia and Southeastern A'aska south of 58 

degrees. 10 minutes North latitude, if reciprocal exemptions arc granted by 

Canada to vessels owned by the State of Alxska and those of United States 

registry: or

i»).-northern Atoskp iwrth.gf 68 stores. 7 minutes.forth

latitude and Yukon Territory or Northwest Territories; (AND)

<6i pleasure craft »jf lulledSlatoJSKblD ; .and

1 ? 1  ldeasur^craO_oLfoieign rci>istry_of less than.300 urossjons.ns

WORK DRAFT WORK DRAFT WORK DRAFT
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measured under 46 C.F.R. 69.51 - 69.75.

*  S e c .  18. T R A N S I T I O N ,  ( a )  N o t w i t h s t a n d i n g  A S  08.62.010, a s  a m e n d e d  b y  s e c .  2 o f  
t h i s  A c t ,  t h e  c u r r e n t  m e m b e r s  o f  t h e  B o a r d  o f  M a r i n e  P i l o t s  s h a l l  c o n t i n u e  t o  s e r v e  f o r  t h e  
t e r m  t o  w h i c h  t h e y  w e r e  a p p o i n t e d .

( b )  A s  t h e  t e r m s  o f  t h e  c u r r e n t  m a r i n e  p i l o t  m e m b e r s  a n d  c u r r e n t  a g e n t  o r  m a n a g e r  
m e m b e r s  o f  t h e  B o a r d  o f  M a r i n e  P i l o t s  e x p i r e ,  t h e  g o v e r n o r  s h a l l  a p p o i n t  m a r i n e  p i l o t  
m e m b e r s  a n d  a g e n t  o r  m a n a g e r  m e m b e r s  t o  t h e  b o a r d  i n  a c c o r d a n c e  w i t h  t h e  q u a l i f i c a t i o n s  
s e t  o u t  i n  A S  08.62.010, a m e n d e d  b y  s e c .  2 o f  t h i s  A c t .

( c )  I n  t h i s  s e c t i o n ,  t h e  c u r r e n t  m e m b e r s  o f  t h e  b o a r d  a r e  t h o s e  p e r s o n s  s e r v i n g  o n  t h e  
B o a r d  o f  M a r i n e  P i l o t s  o n  t h e  d a y  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

*  S e c .  19. A S  0 8 . 6 2 . 0 9 3 ( e )  i s  r e p e a l e d .
*  S e c .  20. T h i s  A c t  t a k e s  e f f e c t  J u l y  I ,  1 9 9 5 .

WORK DRAFT WORK DRAFT WORK DRAFT
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Alaska S ta te  Legislature
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Juneau  AK 99801-1182 A n ch o rag e  AK 99501-2133

T O :  G e o r g e  U t e r m o h l c ,  A t t o r n e y
L e g a l  S e r v i c e s

v i a  f a x :  2 0 2 9

F R O M :  A n n e t t e  K r e i t z e r
S e n a t e  R e s o u r c e s  C o m m i t t e e

D A T E :  A p r i l  1 0 ,  1 9 9 5
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P l e a s e  d r a f t  a  C o m m i t t e e  S u b s t i t u t e  f o r  S B  1 3 0  i n c o r p o r a t i n g  t h e  
L S 0 8 5 1 N G . 1  a m e n d m e n t  d a t e d  4 / 6 / 9 5  y o u  p r e p a r e d  f o r  S e n a t o r  
H o f f m a n .

I  n e e d  t h i s  C S  t o  d i s t r i b u t e  t o  c  m m i t t c e  m e m b e r s  b y  T u e s d a y  
e v e n i n g .  I t  s h o u l d  b e  d e l i v e r e d  t o  S e n a t o r  L e m a n ' s  o f f i c e .  C a p i t o l  
R o o m  1 1 5 .

T h a n k s .
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A M E N I) M K N T

OFFERED IN THE SENATE — :

TO: CSSB 130( ); Version "G" , ,
■T

1 Page 7, line 18, after "west":

2 Insert "or north” | ^ ^

3 Page 7, line 19: /
4 Delete ", Hawaii, and British Columbia, Canada”

5 Insert "and [.J Hawaii, and including British Columbia, Yukon Territory, and

6 Northwest Territories. Canada"

7 Page 7. lines 20 - 23:

8 Delete

9 "(5) vessels of Canada, built in Canada and manned by Canadian

10 citizens including Canadian cruise ships, engaged in frequent trade between British

11 Columbia and Alaska, if reciprocal exemptions arc granted by Canada to vessels

12 owned by the State of Alaska and those of United States registry': [AND]”

13 Insert

14 "(5) vessels of Canada, built in Canada and manned by Canadian

15 citizens [ I N C L U D I N G  CANADIAN CRUISE SHIPS], engaged in frequent trade

1 6  b e t w e e n
17 lA i British Columbia and Southeastern Alaska south of 58

18 decrees. 10 minutes North latitude, if reciprocal exemptions arc granted by

19 Canada to vessels owned by the State of Alaska and those of United States

20 registry-: or

21 iB) northern Alaska north of 68 decrees. 7 minutes North

22 (ali»udc_and Yukon Territory or Northwest Territories; [AND]"

•I*
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CS FOR SENATE BILL NO. 130( )

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

N I N E T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N
BY

Offered:
R e f e r r e d :

Sponsor!*): S E N A T O R  PEARCE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to marine pilots and the Board of Marine Pilots: extending the 

termination date of the Board of Marine Pilots; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

•  S e c t i o n  1 .  A S  0 8 . 0 3 . 0 1 0 ( c ) (  1 3 )  i s  a m e n d e d  t o  r e a d :
( 1 3 )  B o a r d  o f  M a r i n e  P i l o t s  ( A S  0 8 . 6 2 . 0 1 0 )  -  J u n e  3 0 .  1999 ( 1 9 9 4 ] ;

•  S e c .  2 .  A S  0 8 . 6 2 . 0 1 0  i s  a m e n d e d  t o  r e a d -
S e e .  0 8 . 6 2 . 0 1 0 .  C R E A T I O N  A N D  M E M B E R S H I P  O F  B O A R D .  T h e r e  i s  

c r e a t e d  t h e  B o a r d  o f  M a n n e  P i l o t s .  I t  c o n s i s t s  o f  t w o  p i l o t s  l i c e n s e d  u n d e r  t h i s  
c h a p t e r  w h o  h a v e  b e e n  a c t i v e l y  e n g a g e d  i n  p i l o t i n g  o n  v e s s e l s  s u b j e c t  t o  t h i s  c h a p t e r ,  
t w o  registered a g e n t s  o r  m a n a g e r s  o f  v e s s e l s  s u b j e c t  t o  t h i s  c h a p t e r  who are actively 

engaged in t h e  procurement of nilotace sm ites, t w o  p u b l i c  m e m b e r s  i n  a c c o r d a n c e  
w i t h  A S  0 8  0 1 . 0 2 5 .  a n d  t h e  c o m m i s s i o n e r  o r  t h e  c o m m i s s i o n e r ' s  d e s i g n e e .  N o t  m o r e  
t h a n  o n e  p i l o t  a n d  o n e  registered a g e n t  o r  m a n a g e r  mav ( S H A L L )  b e  f r o m  a n y  o n e

•1* CSSB I3<M )
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pilotage region established hv the hoard. Not more than ono registered agent or 

manager may he employed by, h>; a contractor for, or hold a financial interest in 

the same marine industry business entity, including commonly owned, affiliated, 

or subsidiary business entities [JUDICIAL DISTRICT). A l l  members of the board 

shall be residents of the state.

•  Sec. 3. AS 08.62.040(b) is amended to read:

(b) The board may. by regulation, make any other provision for proper and 

safe pilotage upon the inland and coastal water of and adjacent to the state and for the 

efficient administration of this chapter, including establishing

(1) different licensing criteria for a pilotage region if justified by 

regional differences in piloting;

(2) a mandatory [RANDOM) drug and alcohol testing program, 

including random tests, post-incident tests, and tests based upon reasonable cause. 

for pilots licensed und;r this chapter: the hoard mav delegate responsibility for 

administration of all m a portion of a testing program to nilot organizations;

(3) criteria %  trainee selection and for training programs conducted by 

pilot organizations; and

(4) standards under which a pilot may receive a license or an 

endorsement to a license to pilot vessels in more than one pilotage region under 

AS 08.62.080(1)).

•  Sec. 4. AS 08.62.040 is amended by adding a new subsection to read:

le) The board may delegate duties to the manne pilot coordinator as necessary 

to assist the board in administering and enforcing this chapter.

•  Sec. 5. AS 08.62.050 is amended by adding a new subsection to read;

(c) In addition to other duties as may be assigned by the board, the manne 

pilot coordinator may review applications for examination and licensure to ascertain 

whether the applicant satisfies the applicable requirements.

•  See. 6. AS 08.62.080(b) is amended to read:

lb) A pilot may not be licensed in more than one pilotage region at one time 

(.) unless the c o m m i s s i o n e r  [BOARD) determines that a n  a c t u a l  or imminent

|b— ^Q i^gtLgfJiri?nse«i.BilQis.ttisteJa.^ irr is in  the  best interests  of t h e
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o T A T E  T O  L I C E N S E  P I L O T S  F O R  P A R T S  O F  M O R E  T H A N  O N E ]  p i l o t a g e  r e g i o n .  
I f  t h e  c o m m i s s i o n e r  m a k e s  t h e  d e t e r m i n a t i o n  d e s c r i b e d  i n  t h i s  s u b s e c t i o n ,  t h e  
h o a r d  m a v .  a f t e r  c o n s u l t a t i o n  w i t h  t h e  r e c o g n i z e d  n i l o t  o r g a n i z a t i o n s  i n  t h e  
a f f e c t e d  p i l o t a g e  r e g i o n ,  i s s u e  t e m p o r a r y  l i c e n s e s  f o r  t h e  a f f e c t e d  p i l o t a g e  r e n i o n  
t o  p i l o t s  w h o  a l r e a d y  h o l d  a  l i c e n s e  f o r  a n o t h e r  p i l o t a g e  r e g i o n .  T h e  h o a r d  s h a l l  
e n s u r e  t h a t  s u f f i c i e n t  p i l o t s  a r e  a v a i l a b l e  t o  p r o v i d e  p i l o t a g e  s e r v i c e s  i n  t h e  
a f f e c t e d  p i l o t a g e  r e g i o n  t o  a l l  v e s s e l s  r e q u i r e d  t o  e m p l o y  a  p i l o t  u n d e r  t h i s  
c h a n t e r .  A t e m n o r a r v  l i c e n s e  i s s u e d  u n d e r  t h i s  s u b s e c t i o n  i s  v a l i d  f o r  a  p e r i o d  
o f  n o t  m o r e  t h a n  o n e  v e a r .

* Sec. 7. AS 08.62.090(b) is amended to read:

(b) The application shall provide the information and be made on a form 

prescribed by the department [BOARD].

* Sec. 8. AS 08.62.093(b) is amended to read:

(b) A person who applies for a deputy marine pilot license under this chapter 

shall provide proof satisfactory to the board of the following experience:

(1) one year of service as a master on ocean or coastwise vessels while 

holding a United States Coast Guard license as master of ocean steam or motor 

vessels of any gross tons:

(2) two years of service as a master on U n i t e d  S t a t e s  C o a s t  G u a r d  
i n s p e c t e d  vessels o f  n o t  less t h a n  1 . 0 0 0  c r o s s  t o n s  or tug and tow of not less than 

1.600 combined gross tons while holding at least a  U n i t e d  S t a t e s  Coast G u a r d  [A] 

license as master of s t e a m  o r  m o t o r  vessels of not m o r e  [ L E S S ]  than 1.600 gross 

tons:

(3) two years of service a s  a chief officer on ocean or coastwise vessels 

of not less than 1.600 gross tons while holding a  U n i t e d  S t a t e s  C o a s t  G u a r d  license 
as master of ocean steam or motor vessels of any gross tons:

(4) two years of service as commanding officer of United States 

commissioned vessels of not less than 1.600 gross tons a n d  h o l d  a  U n i t e d  S t a t e s  
C o a s t  G u a r d  [WHILE HOLDING A] license as master of ocean steam or motor 

vessels of any gross tons: [OR]

(5) three years of experience as a member of a professional pilot's

WORK DRAFT WORK DRAFT WORK DRAFT
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organization, during which the person actively engaged in piloting while holding at 

least a United States Coast Guard license as a master of steam or motor vessels 

[FREIGHT OR TOWING VESSEL] of not more than 1,600 gross tons; or

(6) five vcars of experience gained in a board approved denutv 

marine nilot apprenticeship program in the pilotage region for which the deputy 

marine nilot license is sought and hold at least a United States Coast Guard 

license as master of steam or motor vessels of not more than 1.600 gross tons.

* Sec. 9. AS 08.62.093(d) is amended to read:

(d) A person licensed as a deputy marine pilot under this section may, except 

as otherwise provided by the board, pilot vessels of 25.000 [20,000] gross tons or less 

in a marine pilotage region for which the license is issued.

♦ Sec. 10. AS 08.62.097(b) is amended to read:

(b) A person who supervises the training of persons who arc seeking a deputy 

marine pilot license under this chapter shall

(1) hold a marine pilot license issued under AS 08.62.100; however, 

if the hoard finds that there are no marine pilots licensed in a nilotnec region who 

are available to supervise training tinder this section, the hoard mav authorize a 

person who is licensed in that pilotage region as a denutv marine nilot to 

supervise the trainim» of persons who are seeking a demitv marine nilot license 

in that nilotage renion;

(2) receive prior authorization from the board to supervise the training 

of those persons;

(3) maintain a written log and evaluation on a form provided by the 

board of the training and progress of the person being supervised.

•  Sec. I I .  AS 08.62.120(a) is amended to read:

(a) In order to renew a marine pilot license, a person who is licensed under 

AS 08.62.100 shall

(1) submit an application for renewal of the license on a form provided 

by the department [BOARD];

(2) submit proof of continued qualification under AS 08.62.100 to 

receive a marine pilot license;

WORK DRAFT WORK DRAFT WORK DRAFT
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(3) provide evidence of satisfactory completion of a physical 

examination by a licensed physician within 60 days before the date of renewal of the 

license;

(4) submit proof satisfactory to the board that the person has

(A) engaged in piloting vessels subject to this chapter in the

marine pilotage region for which the license is to be renewed during at least

120 days [60 DAYS OF EACH CALENDAR YEAR] in the licensing period 

immediately preceding the licensing period for which renewal is sought; or

(B) completed the minimum number of familiarization trips 

required by the board for renewal of a marine pilot license for a marine 

pilotage region for which the license is to be renewed.

* Sec. 12. AS 08.62.150(a) is amended to read:

(a) The board .shall impose a disciplinary sanction on a person lice scd under 

this chapter when the board finds that the person

(1) is incompetent in the performance of pilotage duties:

(2) is chemically impaired;

(3) illegally possesses, uses, or sells narcotic or hallucinogenic drugs;

(4) makes a false statement to obtain a license:

(5) violates a provision of this chapter or a regulation adopted under

this chnnter [IT];

(6) is guilty of misconduct during the course of employment;

(7) has had the person’s United States Coast Guard pilot license 

conditioned, suspended, or revoked; or

(8) charges, collects, or receives an amount for pilotage services that 

is [IN EXCESS OF THE MAXIMUM TARIFF ESTABLISHED BY THE BOARD 

OR] different from the amount set [TARIFF ADOPTED] by the pilot organization of 

which the person is a member.

•  See. 13. AS 08.62.155(b) is amended to read:

(b) The hoard [DEPARTMENT] may impose a civil fine not to exceed S5.000 

on a manne pilot organization recognized by the board (,] if the organization violates 

this chapter or a regulation adopt ,‘d under this chapter. Thr hoard mnv also suspend

WORK DRAFT WORK DRAFT WORK DRAFT

-5-
!,'«y 7<me 'S n d tr lin e d  [CZLC7S0 7SX7 BMCKCTTO]

CSSB 13CX )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

nmt Sm

23

24

25

26

27

28

29

30

31

or revoke the recognition of a nilot organization.that.fails.to comply with its
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* See. 14. AS 08.62.165(a) is amended lo read:

(a) A pilot licensed under this chapter is not liable for damages in excess of 

$250 000 per incident for damages or loss occurring as a result of the error, omission, 

fault, or neglect of the pilot in performing pilotage services, except that the limitation 

docs not apply in a ease where

(1) the pilot is either grossly negligent or guilty of wilful misconduct;

or

(2) the error, omission, fault, or neglect of the pilot constitutes an act 

for which the board shall impose a disciplinary sanction under AS 08.62.150(a)(2) or 

131 [AS 08.62.150(a)(1), (2), (3). (5). (6). OR (7)1.

•  Sec. 15. AS 08.62.175tc) is amended lo read:

(ci A pilot organization recognized by the board shall

(1) promote a safe and reliable system of marine pilotage for the region 

in which the organization is recognized;

(2) provide for the dispatch of pilots who are members of . tc

organization;

(3) subject to.the membership.application and approval provisions 

contained in the articles and bylaws of the organization. (ADOPT AND REVISE 

TARIFFS FOR THE PROVISION OF PILOTAGE SERVICES BY THE MEMBERS 

OF THE ORGANIZATION;

(4)J be open to membership by all persons licensed under this chapter 

to pilot vessels in the pilotage region in which the organization is recognized:

IdLl ((5)1 operate or participate in a training program for pilots and 

deputy pilots that is approved by the board: a training program for dcnutv pilots 

m.»y_indnde_a_dcnutv marine nilot apprenticeship program approved bv the 

board;

l i l  I(6)J cooperate with and assist the board in implementing this

chapter.

C S S B  1J0< ) .6-
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* Sec. 16. AS 08.62.175 is amended by adding a new subsection to read:

(e) A pilot organization recognized by the board may enter into agreements 

with the master, owner, operator, or agent of a master, owner, or operator, of a vessel 

concerning the terms and c mditions under which the pilot organization will provide 

pilotage services.

* Sec. 17. AS 08.62.180 is amended to read:

See. 08.62.180. EXEMPTIONS. This chapter docs not apply to

( 1) vessels subject to federal pilot requirements under 46 U.S.C. 8502 

except as provided in AS 08.62.185;

(2) fishing vessels, including fish processing and fish tender vessels, 

registered in the United States or in British Columbia, Canada;

(3) vessels propelled by machinery and not more than 65 feet in length 

over deck, except tugboats and towboats propelled by steam;

(4) vc\»els of United States registry of less than 300 gross tons and 

towboats of United States registry and vessels owned by the State of Alaska, engaged 

exclusively

(A) on the rivers of Alaska; (,] or

(B) in the coastwise trade on the west coast of the United States 

including Alaska. Hawaii, and British Columbia, Canada;

(5) vessels of Canada, built in Canada and manned by Canadian 

citizens including Canadian cruise ships, engaged in frequent trade between British 

Columbia and Alaska, if reciprocal exemptions arc granted by Canada to vessels 

owned by the Slate of Alaska and those of United States registry; (AND)

(6) pleasure craft QLUoiM SHItt.ITttistn ; 

17) piyrsurc.srnn of frrtgn registry »f Irv lha n̂M)jynssj»ni_1 
measured under 46 C.F.R. 69,51 • ftv.75

* See. 18. TRANSITION, (a) Notwithstanding AS 08.62.010. as amended by see. 2 of 

this Act. the current members of the Board of Manne Pilots shall continue to serve for the 

term to which they were appointed.

(b) As the terms of the ament manne pilot members and current agent or manager 

members of the Board of Manne Pilots expire, the governor shall appoint marine pilot
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m e m b e r s  a n d  a g e n t  o r  m a n a g e r  m e m b e r s  t o  t h e  b o a r d  i n  a c c o r d a n c e  w i t h  t h e  q u a l i f i c a t i o n s  
s e t  o u t  i n  A S  0 8 . 6 2 . 0 1 0 .  a m e n d e d  b y  s e e .  2  o f  t h i s  A c t .

( c )  I n  t h i s  s e c t i o n ,  t h e  c u r r e n t  m e m b e r s  o f  t h e  b o a r d  a r c  t h o s e  p e r s o n s  s e r v i n g  o n  t h e  
B o a r d  o f  M a r i n e  P i l o t s  o n  t h e  d a y  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t .

*  S e c .  1 9 .  A S  0 8 . 6 2 . 0 9 3 ( c )  i s  r e p e a l e d .
*  S e c .  2 0 .  T h i s  A c t  t a k e s  e f f e c t  J u l y  1 ,  1 9 9 5 .
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Alaska State Pilots Alliance

TO Alaska Slate Legislators
The Knowles Administration 
Pilot and Industry Associations

FROM: Eric Eliassen, Chairman
Alaska State Pilots Alliance

March 8,1995

For over a year now, pilot organizations have been meeting to seek 
common ground on marine pilotage legislation and have formed the 
Alaska State Pilots Alliance to promote this cooperation. We have then 
met with cruise ship and cargo shipping industry representatives in an 
attempt to find agreement with them. We have also maintained close 
contact with the administration in the Department of Commerce.

This effort is taken in recognition of the level of contention and 
litigation within the marine pilotage regulatory' framework, of the level 
of strife the legislature has gone through the last couple times this issue 
has been addressed, and in recognition of the need this industry' has for 
some stability which will maintain public safety and keep commerce 
moving, fortunately, we have made some progress in our efforts.

STATUS REPORT

©



In this status report I will attempt to lay out as honestly as I can what 
we can all agree 0 1 1  and wliat issues are still out there. First, here are 
the legislative provisions agreed to by ASPA. One pilot group did not 
endorse this core legislation but 5 pilot associations did, representing 
94% of marine pilots in Alaska. Specific legislative language is attached 
as addendum //l.

CORE LEGISLATIVE PROVISIONS:

1) ASPA will not attempt to change the competetive system structure 
established in 1991 by the legislature. This was very important to 
some of the pilot groups in the areas that have more tlian 1 pilot 
association in their region and it was very important to the shipping 
and cruise ship industry. Some pilot groups continue to believe that a 
fully state regulated monopoly within each region best serves the 
state's interests.

2) 'Hie Board of Marine Pilots will be re-authorized until June 30,2000.

3) A pilot’s liability for their actions will be limited to $250,000 except 
in the case of gross negligence, wilfull action, or being under the 
influence of alcohol or drugs. Under current law, Pilot’s could lose their 
limitation of liability for any disciplinary action taken by the board - 
technically even if a letter of reprimand is issued.

4) Hus provision allows a pilot to be registered in 1 region only. This 
provision was strongly supported by all the pilot associations with the 
exception of WAPA. One region licensure is essentially the current 
situation, except that the existing law is not sufficiently clear to prevent 
Lawsuits over this issue.

Litigation lias gotten very expensive overall for the Marine Pilot board 
and although we pity for it through fees ($3200 for a license last year) 
it also increases the State budget since 1 1 0  distinction is made between 
program receipt and general fund monies. To just hold overall state 
expenditures lev el, you must cut the budget elsewhere just to make up 
for what the State is paying to defend the board and itself from these 
lawsuits.

It would be an unworkable situation to have pilots licensed in more 
than 1 region. Most importantly, the regions are veiy lan»e and pilots 
must know the ber ’ lag and iinchoring conditions in the whole region to



ensure safe pilotage and to protect Alaska’s shoreline from pollution 
which could result from an incident

Region 3 covers the entire Southwest and Northwest coast from Chignik, 
out the Aleutians, up the West coast past Barrow and all the way to the 
Ginadian border. TTiis is a huge area to know and also provides great 
logistical cliallenges in moving pilots around the region to do the work.

Here is how the logistics work: the Pilot's Association provides a central 
point of dispatch to ensure that there are enough pilots to cover the 
entire region and are in the proper location at the proper time to 
provide pilotage services wiiich are required by State law. Some ports 
have only a few ships call - say Chignik has 2 foreign cargo ships a 
month. A pilot will have to fly in 1 day ear ly, move the ship, leave a 
day later, then weather permitting fly on to the next port of assignment.

Meanwhile in Dutdi Harbor, the pilots have been moving 12 ships a day 
for which they would be paid much more than the pilot who went to 
Cliignik. Under these circumstances who would you ever get to go to 
Chignik? As a practical matter, what the associations liave to do is 
divide the income between all the Association pilots who arc working so 
that reliable service can be provided as required by law throughout the 
entire region.

5) Provides for legislation which enables Industry and Pilot 
associations to negotiate to reach agreements on tarrilTs without 
violating State anti-trust laws. This is necessary since the tariff setting 
powers of the Board have sunsetted.

These are the issues agreed to by ASPA as core legislation necessary as 
a minimum to eflidently operate marine pilotage in Alaska. Industry 
representatives did not object to these provisions but felt that other 
issues should also be induded. 'rherc are a number of other issues out 
there and I will attempt to fairly characterize them.

OTHER ISSUES:

1) Alaska Coastwise Mots feels that the Baird should be clianged to 
allow greater representation for marine pilots as part of the core 
legislation. Oilier pilot groups don’t see it as critically important but 
would be supportive of the concept if it is adopted. Industry' 
representatives felt tliat if the number of pilots were increased, then 
the number of industry baird members should also be increased.



2) Industry feels that some method of conflict resolution to resolve 
disputes over tariffs should be included as part of the core legislation. 
Some of the pilots groups support this concept but some of the pilot 
groups in regions where more than 1 pilot association exists, strongly 
objected to introducing arbitration into a competetive situation. So 
ASPA did not take an official position on tliis issue. Individual pilot 
groups may make individual comments on this issue during legislative 
hearings. Individual pilot groups may also include such conflict 
resolution language in their private contracts with industry.

3) 'file industry also wants to add a provision which would require the 
industry' board member seats to be held by someone actually working 
in the industry. ASPA supports tliis provision as a matter of fairness 
since Marine Pilot board members are required to be active as pilots in 
the State.

4) 'Hie administration lias also put forward legislative "housekeeping" 
language wliich appears to be acceptable to pilots with the exception of 
the language on reducing the requirements for Deputy Marine pilots. If 
anytliing, wo are all under a microscope more than ever before since 
the Exxon Valdez spill. We are a profession in which the public, the 
Legislature and the administration expect us to operate with zero 
defects.

We feel that liberalizing Deputy Marine Pilot requirements could 
weaken the standards for training and experience which we require cind 
create an additional grey legal area which will lead to more litigation.

Knowing local conditions is important, but just as important is knowing 
how to control these large vessels, some of which can take up to miles to 
stop and can damage dock facilities if not handled correctly. Our pilots 
on cruise ships also liave thousands of passenger's lives in their hands.

We feel it would be more appropriate for us to establish voluntary 
recruitment and training systems within our associations to address the 
issues raised by the administration. We would be willing to work with 
them in developing a program.

CONCLUSION:

I hope tliis status report is useful to you in defining the issues. We 
were not able to reach total agreement on all issues but we did make 
significant headway on the core legislative proposals which we would



urge you to adopt in legislation. In addition, I feel that because of this 
effort, the lines of communication between pilot groups, industry and 
the Alaska Department of Commerce are working better now than they 
have in a long time.

On behalf of the Alaska State Pilots Alliance, I would like to thank you 
for your attention to these matters during this legislative session. I will 
be available to provide additional information or participate in 
legislative committee hearings.

Sincerely,

Fric Eliassen
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A l a s k a  S t a t e  P i l o t s  A l l i a n c e

2/22/95

To; Senator Drue Pearce. President ot the Senate
Representative Gary Davis. Chairman House Transportation Committee

From: Captain Eric Eliassen
Chairman. Alaska State Pilots Alliance

Re; 1995 Marine Pilotage Legislative Proposal

A S.P.A. respectively submits Ihe lollowing to reauthorize the Marine Pilot Board and 
to address several inconsistencies in the Pilot Act of 1991.

A. Amend AS 09 03 010(c)( 13) to read:
(13) Board ot Marine Pilots (AS 08.62.010)-June 30. 2000;

B Amend AS 08.62.165(a)(2) to read;
(2) the errot. omission, fault or neglect of tho pilot constitutes an act for which the 
board shall impose a disciplinary sanction under AS 08.62.150(a)(2) or (3).

C.. Amend AS 08 62.080(b) to read as follows.

(b) A pilot may not be licensed in more than one pilotage region at one time. If 
the pilot board determines that a chronic shortage of pilots is either actual or 
imminent they may. after consultation and agreement with the assoaation(s) in the 
affected region(s) implement temporary, (maximum of one year duration) 
measures to ensure that masters and owners ot vessels satisfy their obligations 
under AS 08.62.190.

D. Amend AS 08 62.175(c) (3) to read
(3) negotiate and enter into agreements with masters, owners and operators of 
vessels, and with agents acting on behatf of masters, owners and operators of

vessels, with respect to the terms and conditions pursuant to which pilotage 
services will be provided by members of the organization;

8600 Jupter Dr Ancfiorago Ax 99507 (907)346-1417



A l a s k a  S t a t e  P i l o t s  A l l i a n c e

E Amend AS 45.50.572 ' y adding a new subsection (j) to read;
0) AS 45.50.562— 45.o0.596 do not forbid agreements for the providing of 
of pilotage services entered into between marine pilot organizations and 
masters or owners of vessels or agents or other persons acting on behalf of such 
masters or owners.

Respectfully yours,

& u c  C t i a & A e n

Captain Eric Eliassen 
Chairman. A S P A.
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A < t A/ i  W / t  A laska Steamship Association

234 G old  Street____________ Juneau, A laska 99801 (907) 536-3107 FAX 536-1001

M a r c h  S ,  1 9 9 5
T o :  R e p r e s e n t a t i v e  G a r y  D a v i s
F r o m :  J o e  K y l e
R e :  M a r i n e  P i l o t ' s  L e g i s l a t i o n

T h e  f o l l o w i n g  i n f o r m a t i o n  i s  a  s y n t h e s i s  o f  t h e  m e m o s  p r o v i d e d  t o  y o u  o n  M a r c h  6  a n d  
M a r c h  4  b y  R a y  G i l l e s p i e  a n d  l o e  K v l e  r e s p e c t i v e l y ,  a n d  t h e y  r e p r e s e n t  t h e  v i e w s  o f  t h e  
A l a s k a  S t e a m s h i p  A s s o c i a t i o n  ( A S A ) .  T h i s  s y n o p s i s  i s  o f f e r e d  t o  a s s i s t  y o u  a n d  t h e  
H o u s e  T r a n s p o r t a t i o n  C o m m i t t e e  w h e n  y o u  c o n s i d e r  r e v i s i o n s  t o  t h e  M a r i n e  P i l o t  A c t .

•  B i n d i n g  a r b i t r a t i o n  i s  a  f a i l - s a f e '  p r o v i s i o n ,  a n d  w i l l  b e  i n v o k e d  w h e n  
s h i p  o w n e r s  a n d  p i l o t s  h a v e  f a i l e d  t o  a g r e e .  I t  i s  i n  t h e  s t a t e ' s  b e s t  i n t e r e s t  a s  i t  e n s u r e s  
t h a t  t a r i f f  d i s p u t e s  w i l l  n o t  d i s r u p t  t h e  f l o w  o f  i m p o r t a n t  a n d  e c o n o m i c a l l y  c r i t i c a l  
c o m m e r c e  s u c h  a s  c r u d e  o i l ,  c r u i s e  s h i p s ,  f i s h e r y  p r o d u c t s ,  a n d  o t h e r  g e n e r a l  c a r g o .  
W i t h o u t  s o m e  m e c h a n i s m  m  t h e  A c t  t o  r e s o i v e  t a r i f f  d i s p u t e s ,  t h e  c o u r t s  w i l l  b e  t h e  s o i e  
r e c o u r s e  f o r  t h e  p a r t i e s

•  B i n d i n g  a r b i t r a t i o n  is a  s e n s i b l e  a n d  r e a s o n a b l e  m a n n e r  t o  r e s o l v e  m o n e y  
d i s p u t e s .  I t  h a s  a  l o n g  a n d  s u c c e s s f u l  h i s t o r y  f o r  u s e  i n  t h o s e  a r e a s  w h e r e  e s s e n t i a l  
s e r v i c e s  a r e  p r o v i d e d  t o r  t h e  p u b l i c  b e n e f i t .  P r e c e d e n t  i s  f o u n d  f o r  f i r e  f i g h t e r s ,  s t a t e  
t r o o p e r s ,  a n d  p o l i c e .  I t  i s  n e c e s s a r y  i n  a r e a s  w h e r e  w o r k  s t o p p a g e s  w o u l d  r e s u l t  i n  
s e r i o u s  n s k  t o  p u b l i c  h e a l t h ,  s a f e t y ,  a n d  p r o p e r t y .  W h e r e  t h e  r i s k s  i n v o l v e d  a r e  d e e m e d  
u n a c c e p t a b l e  b y  p o l i c y  m a k e r s ,  b i n d i n g  a r b i t r a t i o n  i s  o f t e n  r e q u i r e d  t o  p r o t e c t  t h e  p u b l i c  
i n t e r e s t .

•  W e  b e l i e v e  t i i a t  m a n n e  p i l o t s  s e r v e  a  v i t a l  p u b l i c  s a f e t y  f u n c t i o n  w h i i e  
a i s o  a s s i s t i n g  t h e  s m o o t h  a n d  s a t e  f l o w  o t  c o m m e r c e .  I n d e e d ,  t h e  c u r r e n t  A c t  s  P O L I C Y .  
F I N D I N G S ,  A N D  I N T E N T  s t a t e  t h a t  ' I t  i s  t h e  p o l i c y  o t  t h e  s t a t e  t o  p r e v e n t  t h e  l o s s  o f  
l i v e s  a n d  p r o p e r t y ,  a n d  t o  p r o t e c t  t h e  m a n n e  e n v i r o n m e n t  o f  t h e  s t a t e  b y  r e q u i r i n g  
c o m p u l s o r y  p i l o t a g e  o n  t h e  i n l a n d  a n d  c o a s t a l  w a t e r  o f  a n d  a d j a c e n t  t o  t h e  s t a t e  '

•  I t  w i l l  b e  i n v o k e d  w h e n  a  c o n t r a c t  b e t w e e n  a  p i l o t  a s s o c i a t i o n  a n d  a  s h i p  
o w n e r  h a s  l a p s e d ,  a n d  t e r  s o m e  r e a s o n ,  o v e r  a  p r o t r a c t e d  p e r i o d  o f  t i m e ,  t h e y  c a n n o t  
a g r e e  o n  a  n e w  c o n t r a c t  p n c e :  o r .  a  n e w  s e r v i c e  i s  b e i n g  i n t r o d u c e d  i n t o  A l a s k a ,  a n d  t h e  
s h i p  o w n e r  a n d  e x i s t i n g  p i l o t  a s s o c i a t i o n  / s  ; r .  t h e  a f f e c t e d  a r e a  c a n n o t  f i x  a  p r i c e .

•  T h e  p r i m a r .  p u r p o s e ,  a n d  b e n e f i t ,  o i  t h i s  p r o v i s i o n  i s  t o  e n s u r e  t h a t  
p i l o t i n g  s e r v i c e s ,  n h i c h  p r o t e c t  t h e  s t a t e  >  i n t e r e s t  i n  p r o t e c t i n g  l i v e s ,  p r o p e r t y ,  a n d  t h e  
e n v i r o n m e n t ;  c o n t i n u e  w i t h o u t  i n t e r r u p t i o n  w h e n  p i l o t s  a n d  o w n e r s  m a y  b e  a r g u i n g  
o v e r  p r i c e .

•  I t  m i g h t  b e  s a i d  t h a t ,  g i v e n  a  c o m p e t i t i v e  e n v i r o n m e n t  i n  p i l o t i n g ,  w i n  
n o t  l e t  o w n e r s  a n d  p i l o t s  a r g u e  u n t i l  t h e y  a g r e e  o n  p n c e .  a n d  p i l o t i n g  s e r v i c e s  w i l l  
s i m p l y  n o t  b e  p r o v i d e d  : n  t h e  i n t e r i m ?
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—  P i l o t i n g  s e r v i c e s  a r e  c o m p u l s o r y ,  w h e n  r e a s o n a b l y  a v a i l a b l e ;  i f  t h e  
p i l o t s  r e f u s e  t o  p r o v i d e  t h e  s e r v i c e  w h i l e  t h e y  a n d  o w n e r s  a r g u e  o v e r  p r i c e ,  t w o  t h i n g s  
w i l l  h a p p e n ,  a n d  n e i t h e r  i s  i n  t h e  s t a t e  s  b e s t  i n t e r e s t .  O n e ,  s h i p s  w i l l  m o v e  i n t o  a n d  o u t  
o f  s t a t e  w a t e r s  w i t h o u t  s t a t e  l i c e n s e d  p i l o t s ;  o r  t w o ,  w a t e r b o r n e  c o m m e r c e  w i l l  c e a s e  
w h e r e  d i s p u t e d .

•  W i t h o u t  a  b i n d i n g  a r b i t r a t i o n / c o n t l i c t  r e s o l u t i o n  p r o v i s i o n ,  a n  u n e v e n  
p l a y i n g  f i e l d  w i l l  e x i s t .  P i l o t s  w i l l  b e  i n  a  p o s i t i o n  t o  c r e a t e  a  c r i s i s  e n v i r o n m e n t  t o  
r e s o l v e  t h e i r  m o n e t a r y  d i s p u t e s .  T h e  s t a t e  w i l l  b e  f o r c e d  t o  d e c l a r e  a n  " e m e r g e n c y ”  a n d  
t a k e  p r e - e m p t i v e  a c t i o n  i n  a  p o l i t i c a l l y  c h a r g e d  a n d  h i g h l y  p u b l i c i z e d  e n v i r o n m e n t .  
O w n e r s  w i l l  f a c e  t h e  d i l e m m a  o f  m o v i n g  s h i p s  l e s s  s a f e l y  ( n o  p i l o t s  a b o a r d ) ,  o r  s u f f e r  
t h e  s e v e r e  e c o n o m i c  c o n s e q u e n c e s  o f  l e a v i n g  c a r g o  a t  t h e  d o c k ,  o r  a t  s e a .

•  H i e  s t a t e  r e q u i r e s  t h a t  o w n e r s  u t i l i z e  t h e  s e r v i c e s  o f  a  s t a t e  l i c e n s e d  
p r o f e s s i o n  —  a  p r o f e s s i o n  w i t h  s i g n i f i c a n t ,  f o r m a l  a n d  i n f o r m a l ,  b a r r i e r s  t o  e n t r y .
S i n c e  t h e  s t a t e  a l l o w e d  t h e  m a x i m u m  t a r i f f  t o  s u n s e t ,  i t  n o w  h a s  a  d u t y  t o  p r o v i d e  a n  
a l t e r n a t i v e  m e c h a n i s m  t o  r e s o l v e  m o n e t a r y  d i s p u t e s  b e t w e e n  s e r v i c e  p r o v i d e r s  a n d  
u s e r s  i n  a  r a t i o n a l  a n d  m e t h o d i c a l  m a n n e r .

«

•  N a t u r a l l y ,  s u c h  a  m e c h a n i s m  s e r v e s  t h e  s t a t e ' s  n e e d  t o  p r o t e c t  p e o p l e ,  
p r o p e r t y ,  a n d  t h e  e n v i r o n m e n t ;  i t  o f f e r s  p i l o t s  a n d  o w n e r s  a  s e c u r e ,  p r e d i c t a b l e ,  a n d  
s t a b l e  w o r k  e n v i r o n m e n t ;  a n d  i t  e n h a n c e s  t h e  b u s i n e s s  c l i m a t e  i n  t h e  s t a t e .
F i n a l l y ,  i t  i s  s i g n i f i c a n t  t u  n o t e  t h a t  t h e  s h i p p i n g  i n d u s t r y  ( o r ,  i n  t h e "  l a b o r  &  
m a n a g e m e n t "  a r e n a  —  m a n a g e m e n t )  s u p p o r t s  b i n d i n g  a r b i t r a t i o n .  G e n e r a l l y  w e  f i n d  
l a b o r  s u p p o r t i n g  b i n d i n g  a r b i t r a t i o n  a s  a  d i s p u t e  r e s o l u t i o n  m e c h a n i s m  b e c a u s e  w o r k  
s t o p p a g e s  g e n e r a l l y  i n v o k e  t h e  p u b l i c ' s  w r a t h ,  a n d  w e a k e n  l a b o r ' s  b a r g a i n i n g  p o s i t i o n .
O u r  o f f e r  t o  s u b m i t  t o  b i n d i n g  a r b i t r a t i o n  i s  t r u l y  a  c o m p r o m i s e  p o s i t i o n .  I t  r e p r e s e n t s  
o u r  b e s t  e f f o r t  t o  a v o i d  t h e  c o n t r o v e r s y  su rro u n d in g  t h e  m a x i m u m  t a r i f f  p r o v i s i o n  o f  
t h e  A c t ,  w h i c h  s u n s e t t e d  o n  J u n e  3 0 , 1 9 9 4 .  a n d  y e t  s t i l l  e n s u r e  c o m m e r c e  f l o w s  s m o o t h l y  
a n d  t h e  s t a t e s  i n t e r e s t s  a r e  p r o t e c t e d .

S i n c e r e l y ,  

J o e  K y l e
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To: R e p r e s e n t a t i v e  G a r y  D a v i s  
J o e  K y l e
A d d i t i o n a l  I n f o  r e  A r b i t r a t i o n / C o n f l i c t  R e s o l u t i o n

F r o m :
Subj:

Y o u  a s k e d  i f  o u r  d e s i r e  f o r  a n  a r b i t r a t i o n / c o n f l i c t  r e s o l u t i o n  p r o v i s i o n  i n  t h e  M a r i n e  
P i l o t  A c t  i s  b a s e d  o n  a c t u a l ,  o r  t h e o r e t i c a l ,  c o n c e r n s .  F o r  u s ,  t h e  t h r e a t  o f  p i l o t s  r e f u s i n g  
t o  m o v e  v e s s e l s  i n t o  o r  o u t  o f  s t a t e  w a t e r s  w i t h o u t  a  w r i t t e n ,  c o n t r a c t u a l  a g r e e m e n t  i n  
p l a c e  i s  v e r y  r e a l .
D u r i n g  t h e  ‘  p r i n g  o f  1 9 9 3 ,  t h e  A l a s k a  M a r i n e  P i l o t s  ( A M P )  t h r e a t e n e d  t h e  t h r e e  
s t e a m s h i r  a g e n c i e s  o p e r a t i n g  i n  t h e  U n a l a s k a / D u t c h  H a r b o r  a n d  B e r i n g  S e a  a r e a  w i t h  a  
w o r k  s t o p p a g e  u n l e s s  t h e y  r e c e i v e d  w r i t t e n  c o n t r a c t s ,  g u a r a n t e e i n g  a  c e r t a i n  p e r c e n t a g e  
o f  t h e  w o r k  a v a i l a b l e .  P r i m a r i l y  f o r  l e g a l ,  a n t i  -  t r u s t  c o n s i d e r a t i o n s ;  t h e  t h r e e  a g e n c i e s  
c o u l d  n o t  g u a r a n t e e  —  i n  w r i t i n g  —  A M P  a  p e r c e n t a g e  o f  t h e  o v e r a l l  w o r k l o a d  i n  t h e  
B e r i n g  S e a  p i l o t  r e g i o n .
A M P  t h e n  n o t i f i e d  t h e  a g e n c i e s  t h a t  t h e y  w o u l d  n o  l o n g e r  r e s p o n d  t o  r e q u e s t s  f o r  
p i l o t i n g  s e r v i c e s  u n l e s s  a  w r i t t e n  c o n t r a c t  w a s  i n  p l a c e .  A M P  t h e n  b e g a n  a  w o r k  
s t o p p a g e .  T h e  B o a r d  o f  M a r i n e  P i l o t s ,  t h r o u g h  t h e  L i e u t e n a n t  G o v e r n o r ,  d e c l a r e d  a n  
e m e r g e n c y  i n  t h e  w e s t e r n  p i l o t  r e g i o n .  T h e  b o a r d  i m p o s e d  e m e r g e n c y  r e g u l a t i o n s  t o  
c o r r e c t  t h e  s i t u a t i o n .  A M P ' s  c o m p e t i t o r  i n  t h e  r e g i o n  f i l e d  f o r  a  t e m p o r a r y  r e s t r a i n i n g  
o r d e r ,  a l l e g i n g  t h e  b o a r d ' s  r e m e d y  f o r  t h e  e m e r g e n c y  w a s  a n t i  - c o m p e t i t i v e  s i n c e  t h e  
p r a c t i c a l  e f f e c t  o f  t h e  s t a t e ' s  r e m e d y  w a s  t o  a l l o w  a  h o s t i l e  t a k e o v e r  o f  t h e i r  a s s o c i a t i o n  
b y  A M P .
T h r e e  d a y s  o f  h e a r i n g s  b e f o r e  a  S u p e r i o r  C o u r t  j u d g e  i n  A n c h o r a g e  e n s u e d .  A f t e r  
h e a r i n g  o r a l  a r g u m e n t s  f r o m  b o t h  p i l o t  a s s o c i a t i o n s ,  t h e  s t a t e ,  a n d  t h e  s h i p p i n g  
i n d u s t r y ,  t h e  j u d g e  i n v a l i d a t e d  t h e  s t a t e ' s  a c t i o n .  A m o n g  o t h e r  t h i n g s ,  h e  f o u n d  t h e  
s t a t e  a c t e d  i m p r o p e r l y  i n  f i n d i n g  a n  e m e r g e n c y  ( s i n c e  t h e  s m o o t h  f l o w  o f  c o m m e r c e  w a s  
n e v e r  d i s r u p t e d  —  t h e  c o m p e t i n g  p i l o t  a s s o c i a t i o n  w a s  a b l e  t o  c o v e r  f o r  t h e  v e s s e l s  
A M P  r e f u s e d  t o  p i l o t )  a n d  t h a t  i t s  r e m e d y  w a s  a n t i  -  c o m p e t i t i v e .
I t  i s  o u r  b e l i e f  t h a t  A M P ' s  p h i l o s o p h i c a l  o p p o s i t i o n  t o  t h e  s t a t u t e ' s  m a n d a t e  f o r  a  

c o m p e t i t i v e  e n v i r o n m e n t  i n  m a r i n e  p i l o t i n g  d o m i n a t e s  t h e i r  b e h a v i o r .  I n  p a s t  B o a r d  o f  
M a r i n e  P i l o t  m e e t i n g s ,  t h e y  t h r e a t e n e d  t h e  b o a r d  a n d  i n d u s t r y  w i t h  "  b r e a k i n g  t h e  
s y s t e m "  s o  t h a t  i t  c a n  b e  f i x e d  —  s h o r t h a n d  f o r  d o i n g  a n y t h i n g  t h e y  c a n  t o  e n s u r e  
c o m p e t i t i o n  d o e s  n o t  w o r k ,  a n d  t h a t  a  r e g u l a t e d  m o n o p o l y  i s  i n s t i t u t e d .
F o r  t h i s  s e s s i o n ,  w e  c o m p r o m i s e d  o u r  s u p p o r t  f o r  t h o  m a x i m u m  t a r i f f  t o  b i n d i n g
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a r b i t r a t i o n  i n  a n  e f f o r t  t o  e l i c i t  t h e i r  s u p p o r t .  T h e y  v e r b a l l y  g a v e  u s  t h e i r  s u p p o r t  b e f o r e  
o u r  m e e t i n g  w i t h  y o u ,  R e p r e s e n t a t i v e  P h i l l i p s ,  a n d  S e n a t o r  P e a r c e  a n d  K e l l y  —  t h e  q u i d  
p r o  q u o  b e i n g  a  s i g n e d  c o n t r a c t  w i t h  t h e  l a r g e s t  o f  t h e  t h r e e  s t e a m s h i p  a g e n c i e s  
o p e r a t i n g  i n  t h e  w e s t e r n  r e g i o n .  T h e y  n o w  h a v e  t h a t  c o n t r a c t ,  a n d  h a v e  r e n e g e d  o n  
s u p p o r t i n g  b i n d i n g  a r b i t r a t i o n .
G i v e n  A M P ’ s  s t r o n g ,  i d e o l o g i c a l  b e n t  f o r  o b t a i n i n g "  r e g u l a t e d  m o n o p o l y  "  s t a t u s  f o r  
p i l o t  a s s o c i a t i o n s  i n  A l a s k a ,  a n d  o u r  p a s t  e x p e r i e n c e s  w i t h  t h e m ;  w e  h a v e  a b s o l u t e l y  n o  
c o n f i d e n c e  t h a t  t h e y  w i l l  n o t  c o n t i n u e  t o  c r e a t e  p r o b l e m s  f c .  c o m p e t i t i v e  p i l o t i n g .  T h e  
a b i l i t y  t o  w i t h h o l d  s e r v i c e s  d u r i n g  a  c o n t r a c t u a l  d i s p u t e  i s  a n  i d e a l ,  a n d  a l r e a d y  u s e d ,  
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S i n c e r e l y ,



Western Alaska Pilots association P.O. Box 792 Unalaska, Alaska 99685

March 20.1995

An Open Letter to Senators and Representatives of the Nineteenth 
Legislature:

I am writing to you regarding changes to the Marine Pilotage Act 
which is currently being considered for amendment via Senate Bill 
130 and House Bill 260.

The present law and regulations divide the state's waters into 
regions. A pilot may not be licensed in more than one region. While 
the law allows exceptions if "it is in the state's interest" there are 
those who would make the prohibition absolute. The typical 
argument for singular regional licenses is that it is a matter of 
safety.

Their argument is that Alaska's waters are so vast and unique that 
an individual pilot can not be qualified to pilot under so many 
diverse situations. The argument is flawed for several reasons:

1. A ship traveling through two regions on the same trip 
currently must employ two different pilots. If unsafe weather 
conditions prevents one of the pilots from boarding the ship, 
the ship can. after a brief wait, move on into port without a 
pilot. If a pilot were licensed (after qualifying) to work in 
both regions he/she could ride the vessel to the next port.
Thus, licensing across current regional lines would enhance 
safety.

2. Piloting the entire state is not impossible. The U.S. 
licenses pilots through the Coast Guard for all registered 
vessels. Such licenses cover any waters for which the 
individual qualifies. This is the case with SeaLand, TOTE and 
any other registered vessels. A pilot thereon may pilot from 
Ketchikan to Anchorage to Dutch Harbor-across three regions. 
Pilots on these vessels have as good a (if not better) safety 
record as do state regional pilots.

3. The safety argument to justify a pilot working only in a 
confined region falls apart in that the current law will also



not allow a pilot to work one port, thus becoming a "local 
expert". This one port license is criticized on the grounds that 
it is "cherry picking" - and will leave less lucrative ports 
without an available pilot.

In short, the regional license is designed to allow a pilot group to 
have a monopoly in a region and forever eliminate new competition. 
This is especially true when coupled with the law that prevents a 
pilot working unless affiliated with a board recognized association.

As you consider the pilotage legislation that will soon face your 
committee, I urge you to eliminate all references to regions and the 
requirement that a pilot be a member of a pilot organization as a 
condition of working. I also urge you to increase the number of 
pilots on the board to broaden the representation of pilot interests. 
While this will take effort in drafting the bill, it will provide a way 
to a more effective piece of legislation and a safer and less 
litigious era of pilotage.

I would be delighted to discuss this further with you. I can be 
reached at 272-3365. You can also expect to see me at public 
hearings on the pilotage act. Thank you for your time and 
consideration.

Sincerely,

Ben6e S. Braden 
Business Manager
Western Alaska Pilots Association



FEDERAL TRADE COMMISSION
SEATTLE REGIONAL OFFICE

IJNrTED STATES OF AMERICA

J a n u a r y  6 ,  1 9 9 5

T h e  H o n o r a b l e  F r a n  U l m e r  
A l a s k a  S i a t e  L e g i s l a t u r e  
H o u s e  o t '  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l
J u n e a u .  A l a s k a  ° 9 8 0 1  - 1 1 8 2  

D e a r  M s .  U l m e r :

T h e  staff o f  t h e  Federal Trade Commission1 is pleased to offer this comment on the 
i s s u e s  r a i s e d  b y  H.B. No. 237, a proposal in the last legislative session to regulate competition 
a m o n g  m a r i n e  pilots in Alaska. W c  understand that a similar bill is likely to be introduced in 
t h e  n e x t  l e g i s l a t i v e  session. Wc believe that legislation limiting the number of pilots and 
r e g u l a t i n g  t h e i r  rates is likely to lead to poorer service or higher prices than would appear in a 
c o m p e t i t i v e  m a r k e t ,  and that the public interest in safety might be promoted more effectively by 
laws a d d r e s s i n g  safety matters directly.

I. Inttrerit and Experience of the Staff of the Federal Trade Commission.

The F c - :  ml Trade Commission is empowered to prevent unfair methods of competition 
and unfair or deceptive acts or practices in or affecting commerce.1 Consistent with this 
statutory mandate, the Commission and its staff work to identify restrictions that hinder 
competition and increase costs without providing countervailing benefits to consumers. The FTC 
and us statf have investigated and studied the competitive effects of restrictions on the business 
practices of Mate licensed professionals.J In addition, the staff has submitted comments about

These comments arc the views of the staff o f the Seattle Regional Office and the Bureau 
of Economics of the Federal Trade Commission, and do not necessarily represent the views of 
the Commission or any individual Commissioner.

; 15 US.C. §41 etseq.

1 See, e .g .. American Medical Ass'n, 94 F.T.C. 701 (1979); / o h o  Chapter of American 
Physical Therapy Ass'n, 111 F.T.C. 199 (1988) (consent order); Wyoming Stale Board o f 
Chiropractic Examiners, 110 F.T.C. 145 (1988) (consent order); Connecticut Chiropractic 
Ass’n. 114 F TC. 70? (J99!) (consent order); American Psychological Ass’n, C-3406 (consent 
order issued December 16, 1992, 58 Fed. Reg. 557 (January 6, 1993)); Texas Board o f
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t h e s e  issues to s t a t e  l e g i s l a t u r e s  a n d  a d m i n i s t r a t i v e  a g e n c i e s  a n d  o t h e r s . 4  T h e s e  h a v e  i n c l u d e d  
comments to state g o v e r n m e n t  b o d i e s  a b o u t  r e g u l a t i o n  o f  h a r b o r  p i l o t a g e . 5

II. Description of the Current Law and Proposed Amendments.
<

A bill. H.B. No. 2 3 7 ,  i n  t h e  l a s t  I c g M a t i v c  s e s s i o n  w o u l d  h a v e  a u t h o r i z e d  t h e  s t a t e  
Public Utilities Commission t o  s e t  p i l o t a g e  t a r i f f s  ( n o t  j u s t  a  m a x i m u m  t a r i f f  c e i l i n g )  a n d  
required pilots to adhere t o  t h o s e  t a r i f f s .  I n  a d d i t i o n ,  i t  w o u l d  h a v e  r e q u i r e d  t h e  A l a s k a  B o a r d  
ot Manne P : l o t >  the “Board") t o  e s t a b l i s h ,  b y  r e g u l a t i o n ,  l i m i t s  o n  t h e  n u m b e r  o f  p i l o t s  i n  e a c h  
region It :■> ..nticipatcd that a  s i m i l a r  b i l l  w i l l  b e  i n t r o d u c e d  i n  t h e  n e x t  s e s s i o n  i n  1 9 9 5 .

A l a s k a  l a w  r e q u i r e s  a  s h i p  n a v i g a t i n g  A l a s k a ’ s  i n l a n d  o r  c o a s t a l  w a t e r s  t o  u s e  a  p i l o t  
licensed he s t a t e . ' '  T h e  p i l o t  m u s t  b e  a n  i n d e p e n d e n t  c o n t r a c t o r ,  n o t  a n  e m p l o y e e  c '  » h c

T h e  H o n o ra b le  F ran  U lm e r
P a g e  2

’(...continued)
C h i r o p r E x a m in e r s ,  C-3379 (consent order issued April 21, 1992, 57 Fed. Reg. 20279 
(Ma> 12. I ,A«2 . \attonal Ass’n of Social Workers, C-34I6 (consent order issued March 3, 
1992. 5; Fed Reg. 17411 (April 2, 1993); California Dental Ass'n, D-9259 (administrative 
complain: s'.ued July 9, 1993); McLean County Chiropractic Ass’n, C-3491, 59 Fed. Reg. 
22163 i Apr: 2° I9l)4) (consent order), and C. Cox and S. Foster, The Costs and Benefits of 
Occupational Regulation (1990) (FTC Bureau of Economic*, Economic Issues paper).

4 St e. e : . 'Tjinments to The Honorable Marlin D. Schneider, Wisconsin State Assembly, 
(September .3. 19^3) ifuncral and cemetery regulation); Katharine M. Carroll, New Jersey 
Board c: Med:.al Examiners (September 7, 1993); Kay E. Gunter, Montana Board of 
Chirrrr. • ; Examiners (December 11, 1992); South Carolina Legislative Audit Council 
(February 2'' : -u2i 'Boards of Pharmacy, Medical Examiners, Veterinary Medical Examiners, 
Nursing, ar I Chiropractic Examiners); Jeffrey W. Moran, Commerce and Regulated Professions 
Committee. General Assembly of New Jersey (April I I ,  1991) (dispensing and sale of 
prescription dregs by physicians); see also testimony to the Washington legislature’s Joint 
Administrative Rules Review Committee, December 15. 1992 (opticians and optometrists) and 
to the Metre House of Representatives, January 3, 1992 (optometry) and May 3, 1993 
(optometr. i

fr i C. inmcnts to Martha G. Wellman, Office of the Auditor General, Slate of Florida 
(Novemtvr I*. !‘‘90); and George L. Schrocdcr. Director, Legislative Audit Council, Slate of
South CifiMitu November 7, 1989).

4 \la%k^ Statutes §08.62.160. Some vessels arc exempted from this requirement: those that 
are required hv federal law to use a federally licensed pilot, fishing vessels registered in the 
United Si tie*. <<r Canada, certain vessels shoitcr than 65 feet, certain other vessels registered in

(continued...)



shipowner. The Board regulates pilotage, Mto assure the protection of shipping, the safety of 
human life and property, and the protection of the marine environment."* The Board licenses 
pilots, sets criteria for training and licensing, defines the regions for which licenses arc issued, 
and establishes other regulations. The Board had been authorized to establish maximum pilotage 
tariffs: however, that authority has recently sunscttcd.*

The Board supervises the regional pilots' organizations through which pilots offer their 
(individual) services. These organizations, which coordinate dispatch and billing, must be open 
to any qualified pilot and must also offer programs to train new pilots.10 As of 1993, a pilot 
must belong to such an organization.11 Board recognition of a pilots' organ- ation is conditioned 
on the organization’s uniform and nondiscriminatory application of its own rules, its compliance 
with applicable laws, and its effectiveness in promoting efficient, reliable, and professional 
services, maintaining sufficient qualified pilots, and promoting approved training programs.12

Board-recognized pilot organizations are granted a limited exemption from state antitrust 
law. Recognized pilot organizations arc classed with labor unions and agricultural cooperatives 
created tor "mutual help" and “ not conducted for profit"; the state antitrust law does not forbid 
their existence or operation or forbid or restrain their members from “ lawfully carrying out the 
legitimate objectives" of the organizations, and the organizations arc not to be considered

The Honorable Fran Ulmer
Page 3

‘(...continued)

the United States engaged in river or coastal service (those of less than 300 gross tons or owned 
by the state of Alaska itself), certain Canadian vessels to the extent Canada grants a reciprocal 
exemption, and pleasure craft. Alaska Statutes §08.62.180. The penalties for failing to use a 
pilot where one is required and available, which were substantially strengthened in 1991, arc a 
fine of 55.000-515.000 for a first offense and $10,000-530,000 for repeat offenses. Alaska 
Statutes iOS-nZ- 190(a). The Board of Marine Pilots may determine by regulation when a pilot 
is "available."

ALaska Statutes §08.62.163. This requirement was added in 1991; previously, the pilot 
could be an employee. Pilots serving under Coast Guard licenses, in situations that require 
federal, not state, licensing, may be employees. The federally-licensed pilots on Alaska’s state- 
run fern system arc employees.

* Alaska Statutes §08.62.040.

* Alaska Statutes §08.62.(W5.

13 Alaska Statutes §08.62.175(c)(4), (5). These requirements were added to the law in 1991.

11 Alaska Statutes §08.62.80n.

Alaska Statutes §08.62.175(d).



conspiracies in restraint of trade.15 Except for this exemption, the law contemplates 
competition, for the Board may not adopt regulations or take actions that would result in 
anticompetitive activities.1* The legislature in 1991 apparently rejected recommendations that 
the Board !>o authorized to regulate norc strictly;15 instead, the Board was given authority only 
to sc: maximum tanffs and was defied authority to limit the number of licensed pilots for the 
purpose 't controlling competition. •

Tlie Honorable Fran Ulmer
Page 4

HI. Competition in Pilotage Services in Alaska.

Aljsk.t i original piloting law, enacted in 1970, established the Board to license pilots 
but >t!:crwiv* lid not set out detailed requirements.11 In each region an association of pilots 
pros . t  ues. facing no competition in its own area. Conditions changed during the 1980’s
when .ntise ship industry boomed in the southeast pan of the state and the bottomfishing
industry exrar.Jed in the southwest. Tlie new demand created niches for new groups and 
contVeura::ons Some pilots broke with the established as ociations to operate independently 
or fo r”. croups. There arc now four recognized pilotage regions in Alaska, and in two of 
them the o itheast and southwest, two organizations compete head to head for business.11 This 
coinr-et:::. n has brought increased responsiveness in provision of pilot services. In the southwest,

’ Ma-.ka Statutes §45.50.572(a). This 1991 addition to the law may be in pan a response 
to a *u;.nc m a pnvatc antitrust suit that pilot associations were not exempted as labor 
organ:.*a:u>ns Srer.ce v. Sou theastern  A la ska  P ilo ts ’ A s so c ia tio n . 798 F.Supp. 1007 (D. Alaska 
19901 71.e |*«| revisions aiso granted pilots a limitation on their personal liability, of 
S25u. • •  his .imtation docs not apply in cases of gross negligence.

Alaska Sutures §08.62.040(d). Implicitly recognizing that limning the number of pilots 
would v re::, .’repetitive, H.B. 237 would have added a proviso to this section of the law to 
male .!.•:? :iut the Board would nonetheless issue regulations and take “other actions" to restrict
the number pilot licenses issued.

5 ate* Otf.ce of the Governor, Division of Policy, Improxmg Alaska's Marine Pilotage 
System I *‘Mi "Coventor's Report"), Appendix B, for such recommendations from pilots
themselves

I S t e 1 h n e m n r  $ Report; for other background on conditions in the Alaska piloting industry, 
see D s.si.re if Legislative Audit, Audit Report: Department of Commerce and Economic 
Development. Board of Marine Pilots (November 4, 1993) ("Audit Report")', and Alaska Board 
of Mann.* PMotv. Fiscal Year 1994 Annual Report ("Board Report"),

'* rr.ir t Report at Mi, 11-12.

II Atuht Reran at 5.



for example, the new organization, Alaska Marine Pilots, has adopted a different business format 
(a proprietorship, rather than a joint venture partnership) and has set up new dispatch points 
closer to fishing grounds in the Aleutian Islands than the traditional dispatch point, which is said 
to be more convenient for the oil tanker business.”

Efforts to meet the increased demand through new ways to provide piloting services have 
been accompanied by contention and litigation, among the pilots and their associations ar.d 
between pilots (and would-be pilots) and the Board.20 Self-regulation broke down as newer 
pilots questioned the “old-boy" networks of the traditional pilot associations.21 Legal challenges 
by would-be pilots and ship operators seeking more or lower-cost piloting services threatened 
the associations with liability over denial of access to membership, training opportunities and 
dispatching serv ices, and over internal discipline of those encouraging dissent or competition.22 
Board decisions denying licenses or license upgrades have also been challenged.22

Increased competition has also raised questions about whether the public interest in safety 
and environmental protection would be adequately served in a more competitive setting.24 
Critics contend that competition will undermine the pilots’ primary duty to the public interest.*3 
According to the Governor’s Report, the issue is “ directly related" to the number of pilots 
licensed in each region: if there arc “ too many" licensees, the association cannot accept them 
all. and they will compete by cutting rates and following steamship company orders that 
compromise safety requirements.2*

The Honorable * -an Ulmer
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'* GoxemorRepor t  at 14.
*° Gxt\em.or': Report at i-ii, 1, 11-13; Board Report at 3-4, 13.

21 Goxemor’s Report at ii, 11.
•* The iv-pes of legal claims arc summarized in the Governor's Report, Appendix D at 6-7. 

See a lso  A u a u  Report at 36. for description of refusal to provide training trips in the southeast 
because of concern jbout the economic consequences o f increased competition.

23 The Division of Legislative Audit found that, because the Board had granted licenses to 
unqualified applicants, other unqualified applicants could not legally be denied them. Audit 
Report at 36.

24 Go\err,or’s Report at 11-12.

•3 On the other hand, critics of the established system complained that it led to covcrups of 
piln incompetence. See Governor’s Report at 12-13.

24 Governor’s Report at 18-19.



IV. Effects of Proposals to Eliminate Competition.

Requiring pilots to adhere to tariffs fixed by regulation and limiting by law the number 
of pilots permitted to offer services would eliminate competition in pilotage and replace it with 
a regulated cartel.' Pilotage has only a limited history of competitively provided service.21 
Still, the economic effects of price and entry restrictions on pilotage are likely to be similar to 
those m other markets. Restricting output, by limiting the number of pilots, is likely to lead to 
higher prices and poorer service. Fixing prices reinforces the effects of restricting output, 
inhibiting rerponses to changes in supply and demand and leading to inefficient allocation of 
resource Those economic considerations arc distinguishable from safety concerns. Regulation 
to promote .itety may well be necessary to protect vessels, harbors, waterways, the environment 
and the purhc from the damage that navigational mishaps can cause. These comments do not 
extent' to regulation aimed specifically at navigation safety. But they do examine whether 
eliminating competition would necessarily improve safety.

AIaik.i , recent experience with entry by new pilot organizations suggests that the wcll- 
understo. i processes of a competitive market could be expected to work in piloting as they 
general!. *»tk in other industries. Absent barriers or impediments to entry,2’ markets 
ordinani;. *er:.i to adjust supply to meet changing demand. In a market setting, an increase in 
traffic could .ncrcasc demand for pilotage services. This happened in Alaska, as increasing 
demand r .raise ship and fishing traffic led to efforts to increase the supply of pilots, which 
sparked the recent controversies as incumbent pilots resisted the prospect of competition.50 
Normal!;.. incumbent pilots could be expected to respond to the increased demand by raising 
their pr.^cs, ar.d. as a result of higher prices, new pilots would be attracted into the business. 
As more p;k ts entered, upward pressure on the price of piloting services would diminish and 
pnccs a.’u;J Nr expected to stabilize at a new, competitive level. For example, in the Alaska 
piloting markets, increased demand for piloting services apparently was not adequately met by 
the •exr.tir./ ;vlot urbanizations and thus led to efforts to set up new pilot service arrangements,

The Honorable Fran Ulmer
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• St* 3 :r .: Report at 10, encouraging “ reform" of statute to “eliminate competition within
regions* jr.J establish fixed tariffs.

•* Some decree of competition between different pilot organizations has been reported in 
Oregon Connecticut. Hawaii, some ports in California, and some pons in Florida. See Audit 
Report at :t) In the pons of Los Angeles and Long Beach, California, piloting services are 
provided In i public agency, rather than by a private cartel.

•* B.irrcrs to entry arc long-run costs that an entrant into a business must incur, but that are 
not incurred '»> incumbent firms. Impediments to entry arc conditions that necessarily delay 
entry int.. i market for a significant period. See B.F. Goodrich Co., 110 F.T.C. 207, 295-97
(19SS)

55 See •Joven jo r's  Report at I I .



potentially at lower p r i c e s  t h a n  t h e  i n c u m b e n t  p i l o t s  w e r e  c h a r g i n g . 3 1  C o n v e r s e l y ,  a  d e c l i n e  i n  
demand would tend t n  r e s u l t  i n  a  d e c r e a s e  i n  t h e  p r i c e  a n d  t h e  e x i t  o f  s o m e  p i l o t s  f r o m  t h e
business.

Under regulatory p r o g r a m s  s u c h  a s  t h a t  p r o p o s e d  i n  H . B .  2 3 7 ,  l i m i t s  o n  t h e  n u m b e r  o f  
pilots have been a c c o m p a n i e d  b y  r e g u l a t i o n  o f  t h e i r  r a t e s .  I f  t h e  n u m b e r  o f  s u p p l i e r s  i s  c a p p e d  
by regulation, o p p o r t u n i t i e s  f o r  n e w  s u p p ! ? - “ s  t o  e n t e r  t h e  m a r k e t  m a y  b e  c u r t a i l e d  a n d  
incumbents may be able t o  c h a r g e  h i g h e r  p r i c e s  t h a n  w o u l d  p r e v a i l  i n  a  c o m p e t i t i v e  m a r k e t . J J  
Harbor pilotage does n o t  a p p e a r  t o  b e  a  “ n a t u r a l  m o n o p o l y , "  t h a t  i s ,  a n  i n d u s t r y  i n  w h i c h  i t  
would always be most e f f i c i e n t  f o r  a  s i n g l e  f i r m  t o  s u p p l y  a l l  o f  t h e  d e m a n d  i n  t h e  m a r k e t . 3 3  
I n  the absence of t h e  c o s t  c o n d i t i o n s  t h a t  l e a d  t o  n a t u r a l  m o n o p o l y ,  p r i c e  r e g u l a t i o n  c a n  
exacerbate problems o f  r e s o u r c e  m i s a l l o c a t i o n  p r o d u c e d  b y  l i m i t i n g  e n t r y . 3 4

In Aljska to date, n e i t h e r  e n t r y  n o r  r a t e s  h a v e  b e e n  c o m p l e t e l y  c o n t r o l l e d  b y  r e g u l a t i o n .  
Alaska l a w  provided o n l y  f o r  f i x i n g  m a x i m u m  p r i c e s  ( b e f o r e  e v e n  t h a t  a u t h o r i t y  r e c e n t l y  
sunsetted), and thus has p e r m i t t e d  p i l o t s  t o  c o m p e t e  b y  o f f e r i n g  t o  c u t  t h e i r  r a t e s .  A s  l o n g  a s

The Honorable Fran Ulmer
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31 One difficulty r e p o r t e d l y  e n c o u n t e r e d  i n  t h i s  p r o c e s s  h a s  b e e n  t h e  r e l u c t a n c e  o f  i n c u m b e n t  
pilots to afford potential c o m p e t i t o r s  t h e  t r a i n i n g  o p p o r t u n i t i e s  t h e y  n e e d  t o  b e c o m e  q u a l i f i e d  
under state law. S e e  B oard  R ep o rt a t  1 2 ,  1 4 - 1 5 .  A l a s k a  l a w  n o w  r e q u i r e s  p i l o t  a s s o c i a t i o n s  t o  
establish o r  participate i n  B o a r d - a p p r o v e d  t r a i n i n g  p r o g r a m s .  A l a s k a  S t a t u t e s  § 0 8 . 6 2 . 1 7 5 ( b ) ( 5 ) .  
Even without that legal r e q u i r e m e n t ,  s h i p s ’  a g e n t s  a n d  o p e r a t o r s ,  w h i c h  h a v e  a  d i r e c t  i n t e r e s t  
in promoting competition, m i g h t  p r o t e c t  t h a t  i n t e r e s t  b y  p e r m i t t i n g  o r  e v e n  r e q u i r i n g  t h a t  t h e  
pilots they hire help t r a i n  n e w  o n e s .

A study by the C o m m i s s i o n ' s  B u r e a u  o f  E c o n o m i c s  c o n c e r n i n g  r e s t r i c t i o n s  o n  e n t r y  i n t o  
the taxi market, which a p p e a r  t o  b r .  i n  m a n y  w a y s  a n a l o g o u s  t o  r e g u l a t i o n s  r e s t r i c t i n g  e n t r y  i n t o  
t h e  pilotage market, is p a r t i c u l a r l y  i n s t r u c t i v e .  A m o n g  o t h e r  t h i n g s ,  t h e  s t u d y  c o n c l u d e d  t h a t  
entry restrictions enable i n c u m b e n t  f i r m s  t o  e x e r c i s e  m a j f c e t  p o w e r  a n d  t h u s  t o  c h a r g e  h i g h e r  
than competitive f a r e s .  See  M .  F r a n k c n a  &  P .  P a u t l e r ,  A n  E c o n o m i c  A n a l y s i s  o f  T a x i c a b  
Regulations ( F T C  B u r e a u  o f  E c o n o m i c s ,  1 9 8 4 ) .

n Normally, o n e  r e a s o n  f o r  p r i c e  r e g u l a t i o n  i s  t o  p r e v e n t  i n d u s t r i e s  t h a t  a r e  " n a t u r a l  
monopolies" f r o m  exploiting t h e i r  m a r k e t  p o w e r .  S ee  S .  B r e y e r ,  R eg u la tio n  a n d  I ts  R eform  I S ­
I S  (19841; J a r r e l l .  The D em a n d  f o r  S ta te  R eg u la tio n  o f  the  E lec tr ic  U tility  In d u stry , 2 1  J . L .  & .  
Econ. 269. 272-76 ( 1 9 7 8 ) .  S o m e  s t u d i e s  h a v e  q u e s t i o n e d  w h e t h e r  r e g u l a t i o n  o f  p u b l i c  u t i l i t i e s ,  
which arc often thought t o  b e  n a t u r a l  m o n o p o l i e s ,  h a s  a c t u a l l y  r e s u l t e d  i n  l o w e r  p r i c e s  t h a n  
would have prevailed w i t h o u t  r e g u l a t i o n .  S e e , e .g . ,  R .  B r a e u t i g a m ,  O p tim a l P o lic ies  f o r  N atura l 
M o n o p o l i e s ,  in 2 H a n d b o o k  o f  In d u str ia l O rg a n iu u io n  1 2 8 9 - 1 3 4 6  ( R .  S c h m a l a n s e e  a n d  R . D .  
Willig , cdv. 1989).

14 Because associations i n  A L  ' k a  a r e  n o w  r e q u i r e d  b y  l a w  t o  a d m i t  a n y  q u a l i f i e d  pilot, entry 
can be prevented only by B o a r d  d e c i s i o n s  a b o u t  i s s u i n g  l i c e n s e s .  *



entry and rates are not a r t i f i c i a l l y  c o n s t r a i n e d  b y  l a w  o r  b y  o t h e r  m e a n s ,  p i l o t s  i n  A l a s k a  s h o u l d  
have the usual market-based i n c e n t i v e s  t o  c o m p e t e  f o r  c u s t o m e r s  t h r o u g h  l o w e r  p r i c e s ,  
innovation, and increased e f f i c i e n c y .

The possibility t h a t  s u c h  c o m p e t i t i o n  w o u l d  c o m p r o m i s e  s a f e t y  s t a n d a r d s  h a s  s o m e t i m e s  
been cued as a reason t o  p e r m i t ,  o r  e v e n  r e q u i r e ,  p i l o t s  t o  f o r m  a  c a r t e l  i n s u l a t e d  f r o m  
comp<‘"M\e pressure, a s  w e l l  a s  t o  p r o h i b i t  s h i p s  f r o m  h i r i n g  p i l o t s  a s  e m p l o y e e s . 3 3  I t  h a s  b e e n  
f c a r c u  that pilots would c o m p e t e  a l o n g  t h e  m a r g i n  o f  r i s k - t a k i n g  a n d  s h i p o w n e r s  w o u l d  h i r e  a n y  
pilot w ilhne to take risks.36 O u r  k n o w l e d g e  o f  a c t u a l  s a f e t y  r e c o r d s  i n  A l a s k a  i s  l i m i t e d  t o  w h a t  
appears in the reports t h a t  a r c  c i t e d  i n  t h i s  c o m m e n t .  T l i i s  c o m m e n t  t a k e s  n o  p o s i t i o n  a b o u t  
whether sat ety standards a n d  r e q u i r e m e n t s  a r e  a d e q u a t e l y  d e f i n e d ,  o b s e r v e d ,  o r  e n f o r c e d  i n  
Alaska. The Board and o t h e r s  m o r e  f a m i l i a r  w i t h  A l a s k a ’ s  p a r t i c u l a r  e x p e r i e n c e s  a r c  o b v i o u s l y  
in a better position t o  m a k e  t h a t  d e t e r m i n a t i o n .  R a t h e r ,  t h i s  c o m m e n t  r e v i e w s  s t u d i e s  o f  
experiences tr. other p i l o t i n g  a r e a s  a n d  o t h e r  i n d u s t r i e s  i n  e x a m i n i n g  w h e t h e r  t h e  i n c e n t i v e s  o f  
a competitive market arc n e c e s s a r i l y  i n c o n s i s t e n t  w i t h  s a f e t y  c o n c e r n s .

We have found n o  s y s t e m a t i c  s t u d i e s  o f  t h e  d i f f e r e n c e s  i n  s a f e t y  b e t w e e n  p i l o t s  i n  
monopoly-like cartels a n d  t h o s e  s u b j e c t  t o  g r e a t e r  “ c o m m e r c i a l "  p r e s s u r e s .  S t u d i e s  h a v e  
compared the safety r e c o r d s  o f  p i l o t s  w i t h  s t a t e  l i c e n s e s  a n d  p i l o t s  w i t h  f e d e r a l  l i c e n s e s . 3 7  T h e  
baste data used in these s t u d i e s  s h o w  t h a t  t h e  s a f e t y  r e c o r d s  o f  p i l o t s  w i t h  b o t h  k i n d s  o f  l i c e n s e s  
appear to be essentially e q u i v a l e n t . 3 1  P i l o t s  w h o  a r c  s u p p o s e d l y  i n s u l a t e d  b y  t h e i r  c a r t e l
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53 See Soar,: Report at 12; G o vern o r’s  R eport at 18.

R D Lc:s. A C o m p a r a t i v e  A s s e s s m e n t  o f  S t a t e  P i l o t  S a f e t y  (1989) ( r e p o r t  p r e p a r e d  b y  
B a n c i l e  under contract f o r  t h e  A m e r i c a n  P i l o t s  A s s o c i a t i o n ,  I n c . ) ;  B o o z - A U c n  &  H a m i l t o n ,  A  
Comparative Safety A s s e s s m e n t  o f  S t a t e  a n d  F e d e r a l  P i l o t s  (1991) ( r e s p o n s e  t o  t h e  B a t t c l l e  
r c p o n .  prepared under c o n t r a c t  f o r  t h e  A m e r i c a n  I n s t i t u t e  o f  M e r c h a n t  S h i p p i n g ) ;  R . D .  L e i s ,  
A C r i t i q u e  o t  Two S t a t e  P i l o t  S a f e t y  S t u d i e s  (1992) ( r e s p o n s e  t o  t h e  B o o z - A l l e n  &  H a m i l t o n  
r c p o r . )  All ot these s t u J i c s  r e l i e d  o n  t h e  s a m e  s e t  o f  C o a s t  G u a r d  d a t a  a b o u t  s h i p  m o v e m e n t s  
a n d  jeetdents.

51 The ‘ u s i c  accident r a t e  o v e r  t h e  p e r i o d  s t u d i e d  w a s  a b o u t  o n e  “ d y n a m i c  v e s s e l  c a s u a l t y "  
p e r  170) -  h i p  movements, o r  p e r  1 0 . 5  m i l l i o n  t o n s  o f  c a r g o  m o v e d .  B o o z - A l l e n  r e p o r t ,  p .  1*4. 
Unsurprisingly, m view o f  t h e i r  s p o n s o r s ’  i n t e r e s t s ,  t h e  t w o  r e p o r t s  d o  n o t  r e a c h  t h e  s a m e  
c o n c l u s i o n s  u t x H J i  w h i c h  p i l o t s  a r c  s a f e r .  T h e  r e p o r t  f o r  t h e  p i l o t s ’  a s s o c i a t i o n ,  w h i c h  a d v o c a t e s  
p r e s e r .  i r . i *  their regulated m o n o p o l y  s t a t u s ,  c l a i m s  t h a t  s t a t c - l i c e n s c d  p i l o t s  a r c  m u c h  s a f e r .  T h e  
r e p o r t  tor * h c  merchant s h i p p e r s ,  w h i c h  p r e f e r  g r e a t e r  c o m p e t i t i o n  a n d  l o w e r  c o s t s ,  c l a i m s  t h a t  
f e d c r a i l  . lu.mved pilots a r c  a t  l e a s t  a s  s a f e  a s  s t a t e - l i c e n s e d  o n e s ,  a n d  m a y b e  m o r e  s o .  T o  r e a c h  
these wiJeiy divergent c o n c l u s i o n s  f r o m  t h e  s a m e  b a s i c  f a c t s ,  t h e  t w o  r e p o r t s  d i f f e r  i n  t h e i r  
assumptions and assignments o f  w e i g h t s  t o  d i f f e r i n g  c o n d i t i o n s  a n d  t y p e s  o f  s h i p  m o v e m e n t s .



membership from c o m m e r c i a l  p r e s s u r e  t o  t a k e  e x c e s s i v e  r i s k  h a v e  o c c a s i o n a l l y  c a u s e d  s e r i o u s  
accidents.” O n  the o t h e r  h a n d ,  t h e r e  m a y  a l s o  h a v e  b e e n  a c c i d e n t s  c a u s e d  b y  i n e x p e r i e n c e d  
pilots called into s e r v i c e  b y  c o m p e t i t i v e  d e m a n d s .  I t  i s  d i f f i c u l t  t o  i d e n t i f y  a n y  t r e n d s  o r  t o  
correlate the accidents w i t h  d i f f e r i n g  c o m m e r c i a l  o r  c o m p e t i t i v e  s i t u a t i o n s .

Regardless of t h e  r e g u l a t o r y  s c h e m e ,  t h e  p a r t i e s  i n v o l v e d  h a v e  i n c e n t i v e s  n o t  t o  i g n o r e  
s a t c t y  concc»™. Pilots u n d e r  a l l  r e g u l a t o r y  s c h e m e s  a r c  s t i l l  s u b j e c t  t n  p r o f e s s i o n a l  d i s c i p l i n e  
a n d  loss of license for i n c o m p e t e n c e .  A g e n t s  m a y  b e  a b l e  t o  e x e r c i s e  s o m e  c h o i c e  o v e r  w h i c h  
pilots they use even f r o m  a  m o n o p o l y  p i l o t s ’  a s s o c i a t i o n ;  t h u s ,  a n  i n d i v i d u a l  p i l o t  m i g h t  b e  
concerned t o  avoid a r e p u t a t i o n  f o r  u n s a f e  c o n d u c t ,  o r  m i g h t  b e  t h o u g h t  t o  b e n e f i t  f r o m  
reputation for t a k i n g  c h a n c e s .  T h e  s h i p s ’  a g e n t s  t h a t  h i r e  p i l o t s  m a y  w e l l  w a n t  t o  c o m p l e t e  
voyages quickly, b u t  a t  t h e  s a m e  t i m e  t h e y  w o u l d  w a n t  t o  a v o i d  l o s s  o r  d e l a y  b e c a u s e  o f  
accidents or l a w s u i t s  f o r  d a m a g e s  t o  h a r b o r s  a n d  w a t e r w a y s .  P r i v a t e  p a r t i e s  c o n c e r n e d  a b o u t  
profits will also b e  c o n c e r n e d  a b o u t  s a f e t y ;  t h e  p o l i c y  q u e s t i o n  i s  w h e t h e r  t h e y  w i l l  b e  a s  
concerned a s  the p u b l i c  i n t e r e s t  r e q u i r e s .

Policies designed t o  p r o m o t e  c o m p e t i t i o n  s h o u l d  n o t  c o m p r o m i s e  l e g i t i m a t e  s a f e t y  
concerns, but safety i s  n o t  n e c e s s a r i l y  i n c o n s i s t e n t  w i t h  a  c o m p e t i t i v e  m a r k e t  s e t t i n g .  I n  o t h e r  
transportation industries, i t  w a s  a l s o  f e a r e d  t h a t  p e r m i t t i n g  c o m p e t i t i o n  w o u l d  l e a d  t o  u n s a f e  
operations, as firms intcrr^ ; d  i n  c o s t - c u t t i n g  w o u l d  t a k e  c h a n c e s  t o  i m p r o v e  p r o d u c t i v i t y .  T h o s e  
fears have not been b o r n e  o u t .  I n t e r s t a t e  t r u c k i n g  a n d  a i r l i n e s  h a v e  b e e n  e c o n o m i c a l l y  
deregulated f o r  many y e a r s  n o w ,  a n d  d u r i n g  t h e  d e r e g u l a t e d  p e r i o d  s a f e t y  h a s  i m p r o v e d ,  n o t  
deteriorated.40 In p i l o t i n g  s h i p s ,  a s  i n  p i l o t i n g  a i r p l a n e s ,  s a f e t y  c o n c e r n s  n e e d  n o t  b e  a d d r e s s e d  
only indirectly, t h r o u g h  e c o n o m i c  r e g u l a t i o n .  R a t h e r ,  i t  m i g h t  b e  m o r e  e f f e c t i v e  t o  a d d r e s s  t h e m  
directly. If safety c o n c e r n s  j u s t i f y  r e q u i r i n g  a l l  s h i p s  t o  u s e  p i l o t s  o f  p r o v e n  q u a l i f i c a t i o n s ,  t h o s e  
concerns can be v i n d i c a t e d  t h r o u g h  d i s c i p l i n e  a g a i n s t  u n s a f e  p r a c t i c e s ,  a p p l i c a t i o n  o f  
competency-based p i l o t  l i c e n s i n g  ' " u i d a r d s ,  a n d  s a n c t i o n s  a g a i n s t  s h i p o w n e r s  t h a t  f a i l  t o  o b e y  
mandatory piloting r e q u i r e m e n t s .
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1 4  T w o  i n c i d e n t s  o f  p i l o t  e r r o r  i n  F l o r i d a  i n  1 9 8 0  l e d  t o  s i n k i n g  a  C o a s t  G u a r d  c u t t e r  i n  a  
c o l l i s i o n ,  k i l l i n g  1 2  p e o p l e ,  a n d  d e s t r o y i n g  o n e  s p a n  o f  t h e  T a m p a  B a y  b r i d g e  i n  t h e  f o g ,  k i l l i n g  
3 5 .  Y e t  F l o r i d a  h a s  e x t r e m e l y  s t r i n g e n t  q u a l i f i c a t i o n  r e q u i r e m e n t s  f o r  o b t a i n i n g  a  p i l o t ' s  l i c e n s e  
a n d  h a s  t r i e d  t o  e l i m i n a t e  c o m p e t i t i o n  b y  f i x i n g  t h e  n u m b e r  o f  i n d i v i d u a l s  g r a n t e d  l i c e n s e s .

4 0  S e e  N .  R o s e ,  F e a r  o f  F l y i n g ?  E conom ic  A n a l y s e s  o f  A l r l i n *  S a fe ty , 6  J .  E c o n .  P e r s p e c t i v e s  
7 5 - 9 4  ( 1 9 9 2 ) ;  a n d  O f f i c e  o f  E c o n o m i c s ,  I n t e r s t a t e  C o m m e r c e ’ C o m m i s s i o n ,  T h e  U . S .  M o t o r  
C a r r i e r  I n d u s t r y  L o n g  A f t e r  D e r e g u l a t i o n  6 0 - 6 7  ( 1 9 9 2 ) .



V .  M a r i n e  P i l o t a g e  a n d  t h e  A n t i t r u s t  L a w s .

Pilots in A l a s k a  a n d  e l s e w h e r e  m a y  o f f e r  t h e i r  s e r v i c e s  t h r o u g h  j o i n t  v e n t u r e s .  S o m e  h a v e  
expressed concern t h a t  t h e  a n t i t r u s t  l a w s  m a y  b e  a p p l i e d  t o  i n h i b i t  j o i n t  a c t i v i t i e s  a m o n g
pilots.*1

r ,

The antitrust laws p r e s e r v e  c o m p e t i t i o n  i n  t h e  m a r k e t  p l a c e  b y  p r e v e n t i n g  r e s t r a i n t s  o n  
competition imposed by c o m p e t i t o r s .  T h e  a n t i t r u s t  l a w s  d o  n o t  p r o h i b i t  a l l  j o i n t  a c t i v i t i e s  a m o n g  
competitors, only those t h a t  r e s t r a i n  c o m p e t i t i o n  u n r e a s o n a b l y .  F o r  e x a m p l e ,  e v e n  t h o u g h  t h e y  
may rennet some aspects o f  c o m p e t i t i o n ,  j o i n t  v e n t u r e s  o r  o t h e r  c o o p e r a t i v e  e f f o r t s  t h a t  e n a b l e  
a n  industry to tunction e f f i c i e n t l y  o r  t o  p r o d u c e  n e w  s e r v i c e s  o r  p r o d u c t s  m a y  n o t  v i o l a t e  t h e  
antitrust law. s. Some j o i n t  a c t i v i t y  a m o n g  c o m p e t i t o r s  w o u l d  a p p e a r  t o  p o s e  l i t t l e  r i s k  o f  
restraining competition. F o r  e x a m p l e ,  a  c e n t r a l i z e d  b i l l i n g  s e r v i c e  t h a t  d o e s  n o t  f a c i l i t a t e  p r i c e  
fixing or allocate customers a m o n g  c o m p e t i t o r s  m a y  p o s e  l i t t l e  t h r e a t  t o  c o m p e t i t i o n .

But actions t a k e n  b y  g r o u p s  o f  c o m p e t i t o r s  t h a t  u n r e a s o n a b l y  r e s t r a i n  c o m p e t i t i o n  m a y  
be ur.law.ful. For example, a  j o i n t  r e f u s a l  b y  c o m p e t i t o r s  t o  d e a l  w i t h  o t h e r s  m a y  b e  u n l a w f u l . * 1  
Agreements among c o m p e t i t o r s  t o  f i x  p r i c e s  o r  a l l o c a t e  c u s t o m e r s  t r a d i t i o n a l l y  h a v e  b e e n  
considered unlawful. E x c l u s i v e  c o n t r a c t s  b e t w e e n  a  s e l l e r  a n d  i t s  c u s t o m e r s  m a y  p r o m o t e  
competition by ensuring t h e  a v a i l a b i l i t y  a n d  c o n t i n u i t y  o f  s u p p l y ,  b u t  e x c l u s i v e  c o n t r a c t s  u s e d  
by a dominant firm to e x c l u d e  i t s  c o m p e t i t o r s  m a y  b e  u n r e a s o n a b l e  a n d  u n l a w f u l . 4 1

We Jo not intend h e r e  t o  o f f e r  a n y  o p i n i o n  a b o u t  t h e  l e g a l i t y  o f  s p e c i f i c  p r a c t i c e s  o f  
associations or joint ventures i n  t h e  m a r i n e  p i l o t i n g  i n d u s t r y .  T h e  a p p l i c a t i o n  o f  t h e  a n t i t r u s t
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*' See  B o a r d  R e p o r t  a t  3 .

* •  For examples of s i t u a t i o n s  i n  w h i c h  a n t i t r u s t  l a w  h a s  b e e n  a p p l i e d  t o  r e f u s a l s  t o  d e a l  a n d  
“boycotts." s e e  F T C  v. In d ia n a  F edera tion  o f  D en tis ts , 4 7 6  U . S .  4 4 7 ,  4 5 8  ( 1 9 8 6 )  ( r e f u s a l  t o  
supply x-rass tor insurers' c o s t - c o n t r o l  r e v i e w ) ;  K lo r ’s , In c . v .  B ro a d w a y-H a le  S to res , 3 5 9  U . S .  
207 ( 1959| < refusal t o  s u p p l y  c o m p e l i r j  d i s c o u n t e r ) ;  R a d ia n t B u rn e rs , Inc. v. P eop les G as L ig h t  
< £  C o k e  C o . .  364 U.S. 6 5 6  ( 1 9 6 1 )  ( r e f u s a l  t o  s e l l  g a s  f o r  u s e  i n  c o m p e t i t o r ’ s  b u r n e r s ) ;  M ed lin  
v .  P r o f e s s i o n a l  R o d e o  C ow boys A s s 'n , 1 9 9 2 - 1  T r a d e  C a s .  [ C C H ]  1 6 9 , 7 8 7  ( D . C o I o .  1 9 9 1 )  
(barring cowboys who h a d  c o m p e t e d  i n  n o n - s a n c t i o n e d  e v e n t s ) .

* '  S e e  Beltane E lectronics C o rp ., 1 0 0  F . T . C .  6 8 ,  2 0 4  ( 1 9 8 2 ) ;  se e  a lso  U nited  S ta te s  v. 
D a i r y m e n .  I n c . ,  1985-1 T r a d e  C a s .  [ C C H ]  1 6 6 , 6 3 8 ,  a t  6 6 ,  1 S »  ( 6 t h  C i r . ) ,  cerr. d en ied . 4 7 4  
U . S .  S 2 2  i  l u * 5 ) ,  K o h l e r  Co. v. B riggs &  Stra tton  C o rp ., 1 9 8 6 - 1  T r a d e  C a s .  [ C C H ]  1 6 7 , 0 4 7
(E.D.Wis. l9Xo).



laws will depend on a n  a n a l y s i s  o f  t h e  l i k e l y  c o m p e t i t i v e  e f f e c t s  o f  p a r t i c u l a r  c o n d u c t  i n  t h e  
context in which i t  o c c u r r e d . 4 4

The Honorable Fran Ulmer
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V I .  C o n c l u s i o n .
%

Alaska has p r o m o t e d  c o m p e t i t i o n  i n  p i l o t i n g  b y  p e r m i t t i n g  p i l o t s  t o  o f f e r  l o w e r  p r i c e s  a n d  
by allowing a s  many p i l o t s  t o  o f f e r  t h e i r  s e r v i c e s  a s  c a n  o b t a i n  c e r t i f i c a t i o n  o f  t h e i r  c o m p e t e n c e .  
T h e  difficulties, a n i m o s i t i e s ,  a n d  l i t i g a t i o n  t h a t  h a v e  a t t e n d e d  t h e  p r o m o t i o n  o f  c o m p e t i t i o n  a r c  
not necessarily e v i d e n c e  t h a t  c o m p e t i t i o n  c a n n o t  w o r k  i n  t h i s  m a r k e t ;  r a t h e r ,  t h e y  m a y  b e  
evidence of an e s t a b l i s h e d  c a r t e l ' s  e f f o r t s  t o  p r e v e n t  o r  a v o i d  i t .  A g r e e m e n t s  t o  p r e v e n t  
competition through b o y c o t t s ,  p r i c e  f i x i n g ,  a n d  m a r k e t  d i v i s i o n  m a y  r u n  a f o u l  o f  t h e  a n t i t r u s t  
laws. But cooperation a n d  c o o r d i n a t i o n  a m o n g  p i l o t s  a b o u t  d i s p a t c h i n g  a n d  t r a i n i n g  c o u l d  b e  
permissible under t h e  a n t i t n i s t  l a w s ,  a n d  i n d e e d  m i g h t  e v e n  b e  p r o c o m p c t i t i v c .  E s t a b l i s h i n g  a  
monopoly i n  piloting, b y  l i m i t i n g  t h e  n u m b e r  o f  p i l o t s  a n d  s e t t i n g  t h e i r  r a t e s  b y  r e g u l a t i o n ,  i s

14 In the C o m m i s s i o n ’ s  a n a l y s i s ,  a  p r a c t i c e  i s  c o n s i d e r e d  “ i n h e r e n t l y  s u s p e c t "  i f  i t  a p p e a r s  
likely, absent an e f f i c i e n c y  j u s t i f i c a t i o n ,  t o  r e s t r i c t  c o m p e t i t i o n  a n d  d e c r e a s e  o u t p u t .  W h e n  s u c h  
a practice i s  identified, t h e  C o m m i s s i o n  t h e n  a s k s  w h e t h e r  t h e r e  i s  a  p l a u s i b l e  e f f i c i e n c y  
justification f o r  it; i f  n o t ,  i t  w i l l  b e  f o u n d  i l l e g a l .  I f  t h e r e  a p p e a r s  t o  b e  a  p l a u s i b l e  e f f i c i e n c y  
justification, that i s ,  a  c l a i m  t h a t  t h e  p r a c t i c e  m i g h t  a c t u a l l y  e n h a n c e  c o m p e t i t i o n  b y  r e d u c i n g  
costs, creating a new p r o d u c t ,  o r  i m p r o v i n g  t h e  o p e r a t i o n  o f  a  m a r k e t ,  t h e n  t h e  C o m m i s s i o n  w i l l  
examine that claim i n  m o r e  d e t a i l  t o  d e t e r m i n e  w h e t h e r  i t  i s  v a l i d .  I f  i t  i s  n o t ,  t h e n  t h e  p r a c t i c e  
will lie found illegal. I f  t h e  e f f i c i e n c y  c l a i m  i s  f o u n d  t o  b e  v a l i d ,  t h e  C o m m i s s i o n  w i l l  u n d e r t a k e  
a complete "rule o f  r e a s o n "  a n a l y s i s  t o  i d e n t i f y  a n d  c o m p a r e  t h e  p r a c t i c e ' s  l i k e l y  a n t i c o m p e t i t i v e  
and procompctitivc e f f e c t s .  S e e  M a s s a c h u s e t t s  B o a r d  o f  R e g i s t r a t i o n  i n  O p t o m e t r y ,  1 1 0  F T C  
5 4 9 .  * 0 4  ( 1 9 8 8 ) .



l i k e l y  t o  r e s u l t  i n  h i g h e r  p r i c e s  o r  p o o r e r  s e r v i c e ,  b u t  d o c s  n o t  a p p e a r  n e c e s s a r y  t o  p r o m o t e  t h e  
p u b l i c  i n t e r e s t  i n  s a f e t y .

The Honorable Fran Ulmer
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S i n c c i t l y ,

C h a r l e s  A .  H a r w o o d  
D i r e c t o r ,  S e a t t l e  R e g i o n a l  O f f i c e
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MEMORANDUM State of Alaska
Office of the Governor

Office ot Management and Budget 
Office of tho Diroctor

January 27.1995

TO; AnnalQe McUonnen 
Director

FROM: Brad Pierce
Senior Policy Analyst

SUBJECT: Marine Pilots Contract

You asKed for an explanation of some contract worx I performed for Southeast Alaska 
Marine Pilots (SEAPA) m *991 3nd whether it involved a conflict of interest with my duties 
as a policy analyst or in any way influenced my work for the Governor's Office.

My involvement witn marine pilots began in the Spring of 1950 when Marilou Madden 
(another po.icy analyst employed by OMB at the time) and I were assigned by Director of 
the Division of Policy, Mary Halloran, to conduct a study of the state's marine pilotage 
system ana make recommendations on how it might be improved. Our report entitled 
Improving A laska's Marine Pilotage System was published in November 1990. 
Legislation incorporating many of the recommendations in the study was introduced in the 
1991 Legislature and passed the sane year.

In tne course of our study, we surveyed all of the pilots in Alaska and uncovered 
sigmf.cant prooloms in tr.o mtornai operations of the existing pilot associations, particularly 
m SEArA. Frooiems mciuced cnarges of nepotism, favoritism, access barriers to entry 
ano training, substance abuse, and financial mismanagement. As recommended in our 
stucy. provisions in the Marine Pilot Ac: of 1991 required pilot associations to have their 
"articles bylaws ana rules’* approved by the Board of Marine Pilots. The intent was to 
clean up the internal operations of the associations by exposing them to Board scrutiny 
ana approval.

In tr.e Fa;: of 1991. the SEAPA leadership attempted to rewrite tho association's bylaws to 
conform, with state law. Because of dissension within their membership, the SEAPA 
Beard cf Directors could not reach agreement on wnat their bylaws and operating rules 
shou.d contain They asked Maniou ana I to help them rewrite their bylaws. We 
discussec at great length wnether it was appropriate for us to contract with SEAPA to co 
th’S work. Fmaily. we ceciced that wnting a sal of bylaws for SEAPA could servo as a 
mocei for other associations and close tr.o final chapter in our attempts to improve the 
state s marine p; otage system. We discussec the situation with OMB Director Shelby
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Stastny, ana ne cion't have any prppiem with us doing the contract on our own time. A 
copy of the ethics c.scicsuro form I fileo at the time of the contract is attached.

After briefly working with the SEAPA Beard, it became obvious that the changes we 
proposed to their bylaws and operating rules were too radical ot a departure from the 
status quo for them to accept ana we terminated the contract. I don't recall exactly how 
mucn we were paid but it was only for a few weeks work on our own time and amounted 
to between $2,000 ana $4,000 eacn.

In r.masigr.t it was naive of me to think that I could divorce myself from marine pilot issues 
so easily ana i now regret having oeen associated with SEAPA. Although I did nothing 
illegal or unetnical, I understand that my having contracted with SEAPA, however briefly, 
does g;ve the appearance of conflict cf interest. The only defense I can offer at this late 
date is that at tne time I thought I would never deal with marine pilot issues again, since 
the study we conauctea was a one-time effort and very different from our normal duties. 
Also the interna: problems of SEAPA we uncovered and publicized in our study certainly 
did not ne:p the organization in any material way.

As you knew. ;n June 139*4 Department of Commerce Commissioner. Paul Fuhs, asked 
me to conouct another study ct the problems within the marine pilotage system. I was 
very reiuctant to go so. having suffered through the viscous politics and personal attacks 
from pilots, snippers, lobbyists and attorneys involved in the Marine Pilot Act of 1991. I 
expressec my concerns to She,by Stastny and reluctantly agreed to the project. I did so 
for three reasons:

1) DCED neeced the neip ana wanted an independent :ook at the issues;

2) My supervisor wantec me to do it. though I probably could have gotten out of it 
f I would nave insisted that I didn't want to or could have even claimed
ccnti ct cf merest, and

3; I fe t a sense of responsibly to exercise whatever ociicv influence I nave io 
ave.a another Exxon Vaidez accident or cruise sh.o disaster. I believe strongly 
•na: the individual competence of the state's marine pilots and a well run 
profession a*e critical factors tn preventing marine accidents.

After a scussions witn tne Deputy Commissioner, Director of Occupational Licensing ana 
Manne Pilot Coordinator, it was decided to write tne report as a briefing document for the 
now DCED Commissioner. The resulting paper was entitled Alaska's Marine Pilotage 
System Revisited ana Commissioner Hensley decided to release it publicly last week. 
My ccnfact work ‘c: SEAPA in 1991 had no influence what so ever on any of the 
conclusions reacnec m preparing this document or on my effectiveness as a policy 
ana.yst. i nac nothing tc gam personally from writing this paper -  quite the contrary. After 
my oxoerence with tne legislative process in 1991. I anticipated nothing but grief from 
trying to amcu'ate tne situation m the pilotage profession for the new commissioner.

I apologue i my actions *n tne past nave causec you or tne Knowies adm nistration any 
embarrassment.
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Ethics Disclosure Form
Outside Employmont or Sorvlcos Notification

To: Designated Supervisor 

Subject; Certification of Outside Employment or Services (AS 39.52.170)

In accordance with AS 39.52.170(b), I hereby.officially report my employpieru or pr 
of services outside the Department of J c*( fA

I f  t  f  ~ ~

These outside duties will in no way affect my usual State duties or duty hours In thi; 
Department. Ttys employment or service consists of the following: ^

Hours and days of the week

I understand that for any employment outside State service, no State ownod/oporat 
facilities, supplies, equipment and/or vehicles (including personnel time and effort) 
shall be utilized in any manner whatsoever.

  . .  d z u k /.J ,  (S ign^e ,

p v W l e u  s  r ' r c ?
* (Printed Name)

r f / i c v  A v J u - - - ' l u
(JobTnio) s j

(Date)

t < 7 5 0 ^  > 
(PCN)

(Location)

Doelgnatod Supervisor's Acknow ledgement

Your notification of engagement in outside employment or service has been receive

Acknowledgement of your outsiae employment or service is made with the under 
that your outside work will not in any way detract from or De in conflict with the pr 
discharge of your official duties as an employee of this Department.

Please note that any change in your outside service or employment must be 
it occurs.

f j  (S:sna:urjr-2#5-gr.&;*c Svporvijor)
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A l a s k a  S t a t e  L e g i s l a t u r e

During Interim:

7 Hi W est 4 th  A venue, Su ite  500 
A nchorage, A laska  99501-2133 
(9 0 7 ) 258-8185 
Fax (907) 258-0226

D r u e  P e a r c e  

President o f  the Senate

During Session: 

S tate  C upitol 
Ju n e a u , A laska  99801-1182 

(907) 465-4993 
Fax (907) 465-3872

S p o n s o r  S t a t e m e n t  f o r  

S e n a t e  B i l l  1 3 0

Senate B ill 130 is designed to extend the Board of Marine Pilots and 
to provide housekeeping changes to the Marine Pilotage Act of 1991 
aimed at reducing the level of litigation surrounding the marine ^
pilotage industry and providing a stable regulatory environment for 
determining rate for pilotage services.

This legislation is the result o f extensive negotiations and 
compromises between pilots, the shipping industry and the 
adm in is tra tion

This legislation is supported in its current form by all o f these 
groups.

The passage of Senate B ill 130 w ill ensure that the health, safety, and 
welfare o f the Alaska people are met through the state's regulation 
and oversight o f marine pilotage.



tW7) 165-3867 or 465-2450 
I , l \  (907) 465-2029 
Mail Slup 3101

DIVISION OF LEGAL SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MJK.MO.B A N P U M May 1, 1995

SUBJECT: Sectional Summary of CSSB 130(RLS); An Act relating to marine
pilots and the Board of Marine Pilots and extending the termination
date of the Board of Marine Pilots.

TO: Senator Drue Pearce, President
Alaska State Senate

FROM: George U termohl^^
Legislative Counsel

You have requested a sectional summary of CSSB 130(RLS); An Act relating to marine pilots 
and the Board of Marine Pilots and extending the termination date of the Board of Marine 
Pilots.

A sectional summary of a bill is not an authoritative interpretation of the bill. The bill itself 
is the best statement of its contents.

Section 1 of the bill amends AS 08.03.010(c)(13) in order to extend the termination date of 
the Board of Marine Pilots until 1999.

Section 2 of the bill amends AS 08.62.010 by changing some of the qualifications for certain 
members of the Board of Marine Pilots.

Section 3 of the bill amends AS 08.62.040(a) by requiring the board to approve rates for 
pilotage services.

Section 4 of the bill amends AS 08.62.040(b) by modifying provisions of the drug and alcohol 
testing program for marine pilots and authorizing the board to establish regulations governing 
the procedures for the review of rates for pilotage services.

Section 5 of the bill adds a new subsection to AS 08.62 040 providing that the board may 
delegate duties to the marine pilot coordinator.
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Section 6 of the bill adds a new section (AS 08.62 046) establishing the procedures for 
adoption of new and revised rates for pilotage services and for review and approval or 
disapproval of rates that are subject to objections from the maritime industry. The board shall 
provide copies of a schedule of rates to registered agents in the state.

Section 7 of the bill adds a new subsection to AS 08.62.050 to authorize the marine pilot 
coordinator to review applications for examination and licensure.

Section 8 of the bill amends AS 08.62.080(b) to allow marine pilots to be temporarily 
licensed for more than one pilotage region under certain limited situations when there is an 
actual or imminent shortage of pilots in a pilotage region.

Section 9 of the bill amends AS 08.62.090(b) to require the Department of Commerce and 
Economic Development to prescribe the form of, and information required in, applications 
for marine pilot licenses.

Section 10 of the bill amends AS 08.62.093(b) makes clarifying amendments to the 
requirements for a deputy marine pilot license and authorizes a person to obtain a deputy 
marine pilot license through four years of experience in an apprentice program.

Section 11 of the bill amends AS 08 62.093(d) to allow a deputy marine pilot to pilot vessels 
of up to 25,000 gross tons.

Section 12 of the bill amends AS 08 62.097(b) to allow, under certain limited situations, a 
deputy marine pilot to supervise the training of persons seeking a deputy marine pilot license.

Section 13 of the bill amends AS 08.62.120(a) to require that a licensed marine pilot be 
engaged in Ihe provision of pilotage services during at least 120 days in a year in order to 
renew the license.

Section 14 of the bill amends AS 08 62.150(a) in order to conform with provisions relating 
to rates that were added by secs. 6 and 18 of the bill.

Section 15 of the bill amends AS 08 62.155(b) in order to provide that the board may fine 
a pilot organization for violating AS 08.62 and may suspend or revoke recognition of a pilot 
organization that no longer satisfies the requirements for recognition by the board.

Section 16 of the bill amends AS 08.62.165(a) to reduce the of situations in which the 
limitation on liability for damages caused by a marine pilot would not apply.

Section 17 of the bill amends AS 08 62 175(c) by amending the duties of pilot organizations.
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Section 18 of the bill adds new subsections to AS 08 62.175 in order to allow pilot 
organizations to enter into agreements for the provision of pilotage services with 
representatives of a vessel and to require a pilot organization to dispatch a licensed pilot when 
requested by the representative of a vessel.

Section 19 of the bill amends AS 08.62.180 by changing provisions that exempt certain 
vessels from the mandatory pilotage requirements under AS 08.62.

Section 20 of the bill provides for the transition from the current rligibility requirements for 
members of the Board of Marine Pilots to the new eligibility requirements established by sec. 
2 of the bill.

Section 21 of the bill provides for the transition from the current process for setting rates for 
pilotage services to the new procedures established by sec. 6 of the bill.

Section 22 of the bill repeals AS 08.62 093(e), relating to the definition of "years of service", 
which is not needed.

Section 23 of the bill provides that the bill takes effect immediately under AS 01.10.070(c).

GU:klb 
95-314.klb



TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

O F F I C E  O F  T H E  C O M M I S S I O N E R  1

P O  BOX 110800 
JUNEAU. ALASKA 99811-0600 
PHONE: (907) 465-25CO 
FAX (907) 465-5442

May 1, 1995

The Honorable Drue Pearce 
President of the Senate 
State Capitol 
Juneau, AK 99801-1182
Dear Madam President:
Marine pilotage continues to be a controversial subject. Senate Bill (SB) 
130 is a bill which extends the Board of Marine Pilots and contains numer­
ous housekeeping changes to the Marine Pilotage Act of 1991. In addition, 
this bill creates a pilot apprenticeship program that allows entry into the 
pilotage profession to otherwise qualified persons who may not have had 
access to the prerequisite maritime career opportunities.
After exhaustive negotiations among representatives of pilot groups, the 
shipping industry, the Department of Commerce and Economic 
Development, and the Department of Law, all parties have agreed to the 
rate setting and dispute resolution mechanism as written in Section 6 of thi 
CS for SB 130 (RULES).
These changes should reduce the litigation surrounding the administration 
and enforcement of the marine pilotage system, and further the state’s 
interest in preventing the loss of lives and property and the protection of 
the marine environment.
The Department of Commerce and Economic Development fully supports 
the CS for SB 130 (RULES) as written.

Sincerely,

William L. Hensley 
Commissioner

WLH/sh059.co
050195a
cc: Pat Pourchot, Legislative Director

Representative Gary Davis

0« M2LM



FISC A L  N O TE
STATE OF ALASKA 
1995 LEGISLATIVE SESSION 
Revision P i t *  May 1 , 1995  
Title:
Board of Marina Pilots;....
Sponsor
R equestor

Senator Pearce
Senator Pearce

CS f o r  

BILL NO. SB 130 (Rules)

An Act relating to marine pilots and the
Department: Commerce and Economic Devetopment

BRU. Occupational Licensing______________
Component; Operations_________________________

COMPONENT SERIAL #: 1644

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

74.1 74.1 74.1 74.1 74.1 74.1
24.7 24.7 24.7 24.7 24.7 24.7
62.7 137.7 62.7 62.7 02.7 62.7

0.6 0.0 o j r 0.0 0.6 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 162.1 237.1 16Z1 162.1 16Z1 162.1

[CAPITAL EXPENDITURES ~ T

ICHANGE IN REVENUES 0.0 382.2 0.0 307.2 0.0 307.2 !

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Progrom Receipts 102.1 137.7 16Z1 16Z1 162.1 16Z1
1000 GF/MHTIA
Other
TOTAL 162.1 137.7 16Z1 16Z1 102.1 162.1

E stim ate o f any current year (FY 95) cost: $  0 0

POSITIONS
FULL-TIME 1 1 1 1 1 1
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

SB 130 extends the Board of Marine Pilots to June 30.1999 and maka other amendments to the marine pilot a c t AS 
08 62. The costs and anticipated revenue shown above are included In the division's FY 90 operating budget request A 
ono time increment in the operating budget Is reflected in the FY 97 column above. Fees would have to be reviewed prior 
to the next renewal in FY 97 to ensure fall costs of the program are covered by licensing fees. New funda ara not required 
to implement this bill.

Prepa'ed by; Jennifer Strtckler. Admin. Offlcef SSL Phone: 465-2144
Division: Occupational Licensing /  Date: v»v .. i .  1<>9C»

Approved by Commissioner __________ William L  Hensley   Date: >;^v | , |
Agency: Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution Information, call the Governor's Legislative Office
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

DIVISION OF LEGAL SERVICES

(907) 465-3867 or 465-2450 
hL \'(907) 465-2029 
Mail Slop 3101

130 Seward Street, Sunt 409 
Juneau. Alaska 99801-2105

M E M O R A N D U M April 30, 1995

SUBJECT:

TO:

FROM:

CSSB 130(FIN); Prohibiting Alaska marine pilots from holding 
marine pilot licenses in another state or country

Senator Drue Pearce

George UtcmiohleM/
Legislative Counscr

This memorandum is in response to the query of Stephanie Szymanski, of your staff, as to «<• 
whether see 9, CSSB 130(FIN) is constitutional

Section 9, CSSB 130(FIN) states: In addition to the prohibition against being licensed in 
more than one pilot region at one time under (b) of this section, a pilot licensed under this 
chapter may not hold a marine pilot license issued in another state or country

In the time available, I have not found a case that addresses a statute similar to that proposed 
by section 9 of the bill. However, the section docs implicate several provisions of the state 
and/or federal constitutions which may serve as a basis for challenging the section

EQUAL PROTECTION

The equal protection provisions of the state and federal constitutions arc implicated by 
section 9 of the bill because it distinguishes between persons who are otherwise qualified to 
receive a marine pilot license in this state based on whether they possess a marine pilot license 
issued in another state or country. Under the state constitution (article I, see 1), which is 
more rigorous that the federal constitution (State v. Anthony. 810 P 2d 155(Alaska 1991)), 
as the importance of the personal interest impaired by the governmental classification scheme 
increases so docs the burden on the government to demonstrate that an equally important or 
more important governmental purpose is being served by the classification State v Qstrosky. 
667, P 2d 1184 (Alaska 1983). Also as the importance of the individual interest at risk 
increases, the better the fit between the state's purpose and the means chosen to achieve that 
purpose must be in order to survive an equal protection challenge Id.

Generally economic interests such as the right to engage in an occupation is accorded a 
relatively low level of protection under equal protection analysis Anthony, 810 P 2d at 158,
On the other hand, a state goal to protect human life and property and protect shipping is an
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important state purpose. Thus the stele's purpose in imposing restrictions on who may be 
licensed as a marine pilot in the state may survive initial review under equal protection 
analysis. The final element under equal protection analysis is whether the means to the end 
is appropriately tailored. Under a case such as this, the means must bear a fair and substantial 
relationship to the state's purpose. Though the "fair and substantial relationship” standard is 
rather deferential to the state, it is not altogether clear that see. 9 of the bill would survive 
review under that standard. If safety is the state's goal, there arc means available to achieve 
that goal which arc more closely tailored to promoting safety than an outright ban on state 
pilots being licensed in other states or countries. Unless the state can present evidence that 
the mere licensure in another state or country makes an Alaska pilot less safe, the ban on out 
of state and foreign licenses may be too crude to survive judicial scrutiny under the "fair and 
substantial relationship" standard.1'

RIGHT TO TRAVEL

By prohibiting a person who has a marine pilot license in another state or country from 
holding an Alaska marine pilot license, the state places a burden on that person by requiring 
that person to sunender an important property right in the out-of-state license before the 
person could obtain an Alaska marine pilot license. Such burdens on the right to travel, a 
fundamental constitutional right under the federal constitution, must be shown to promote a 
compelling governmental interest in order to be valid Shapiro v Thompson. 394 U S. 618, 
22 L.Ed.2d 600 (1969). The "compelling interest" test is a very rigorous though not 
impossible test to satisfy. The state’s important interest in providing for the safe pilotage of 
vessels in the state may not be sufficient to satisfy this test

PRIVILEGES AND IMMUNITIES CLAUSE

On its face, sec 9 appears to be residency-neutral and equally applicable to residents and 
nonresidents who currently hold an Alaska marine pilot license or who may seek an Alaska 
marine pilot license in the future However, to the extent that see 9 can be shown to be a bar 
to licensing of nonresidents as marine pilots in the state (nonresidents would probably be 
disproportionately burdened by the prohibition against out-of-state marine pilot licenses), the 
federal privileges and immunity clause could bar application of that section.

The federal privileges and immunities clause (article IV, see. 2, Constitution of the United 
States) protects the right of citizens of the United States to engage in an occupation or 
profession in any state on the same basis as the residents of that state Any restriction on the 
practice or occupation or profession based on residency is prohibited by the privileges and 
immunities clause unless the there is a substantial reason for the different treatment of 
nonresidents and there is a substantial relationship between the discrimination against

1 The buj Jen on  ttaic to jiuufy the degree of fit between the ireans and state purpose could be 
ugrufkantly increased, if the individual in1-'*-^ »i w d »• involve nsht* g u iran u H  under (he federal constitution, 
such as the nght to travel Alaska Pacific Awurancc . ■ . iw -. . , » J ?  »i (Alaska 1984)
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nonresidents and the state's reason for the discrimination. S u p re m e  Court of N e w  H a m p sh ire

V. Piper, 470 U.S. 274, 84 L.Ed.2d 205 (1985), This is a difficult test for a state to satisfy. 
The state's interest in safe pilotage may not be sufficient to justify discrimination against 
nonresidents merely because they hold marine pilot licenses in another state or country.

In conclusion, there arc a number of constitutional issues raised by sec. 9 of CSSB 130 (FIN). 
Based on the limited scope of the research conducted on the issues presented by sec. 9, it is 
not clear whether sec. 9 would be struck down as exceeding the permissible extent of state 
authority to regulate marine pilots, however the risk of invalidity is real and substantial.

If I may be of further assistance, please advise.

GU:Imb
95-184.lmb
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DEPARTMENT OF LAW

O F F I C E  O F  T H E  A T T O R N E Y  G E N E R A L  

May 1, 1995

Tho Honorable Druo Poarco 
Presidont, Alaska Stato Senate 
Stato Capitol
Juneau, Alaska 99801-1182

TONY KNOWLES, GOVERNOR

PLEASE REPLY TO

PHONE 
FAX

(907)269-5100
(907)276-3697

c /

KEY BANK BUILDING 
100 CUSHMAN S T , SUITE 400  
FAIRBANKS, ALASKA 99701-4679 
PHONE (907)451-2011 
FAX (907)451-2046

P O BOX 110300-DIMOND COURTHOU  
JUNEAU. ALASKA 99011-0300 
PHONE (907)465-3600  
FAX (907)465-6735

Re: CSSB 130(RLS)
An Act relating to Marino Pilots

Dear President Poarco:

You havo asked this office to comment upon CSSB 130(RLS), an Act 
relating to marine pilots and tho Alaska Board of Marino Pilots. Tho solo chango to tha 
bill made in the Rules Committee yesterday was tho deletion of Section 9 of CSSB 
130(FIN).

At its mooting of April 29, 1995 tho Sonato Finance Committee passed 
out CSSB 130(FIN). Tho Financo Committee CS contains numerous specific 
amendments to the Resources Committee CS of the bill. Those amondmonts embody 
tho consensus reached among representatives of the pilots and industry regarding the 
best way to establish pilotage rates and to resolve disputes. In addition, just before 
tho bill passed out, the committee adopted a "conceptual amendment" proposed by 
Senator Donley that was intended to prohibit a state-licensed marine pilot in Alaska 
from holding a marine pilot license in any other jurisdiction.

The conceptual amendment adopted by tho Financo Committee was 
drafted as a now subsection (d) to bo added to AS 08.62.080, regarding marino pilot 
license requirements and restrictions. The new language, contained in Section 9 of 
CSSB 130IFIN) read: "In addition to the prohibition against being licensed in more 
than one pilot region at ono time under (b) of this soction, a pilot licensed under this 
chapter may not also hold a marino pilot license issued in any other stato or country "

We support tho change mode to SB 130 in tho Rules Committee. Wo aro 
concerned about the constitutionality of a license limitation such as that in Section 9 
of CSSB 130(FIN) under tho equal protection and duo process clausos of both the 
United States and Alaska Constitutions. As you know, a stato may not unfairly 
discriminate against tho citizens of othor states in tho country. We question tho 
dofensibility of a provision that conditions liconsuro in Alasko upon a pilot's willingnoss 
to give up stato liconsos for which ho or sho has qualified in othor stotos or 
jurisdictions.
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President, Alaska State Sonato
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As you know, license holders havo a cognizable property intorost in a
professional license. Tho state has a right to regulate tho manner in which pilotage 
services are provided within tho stato, including tho establishment of reasonable 
licensuro requirements. But if an individual is qualified for licensure as a marine pilot 
in a pilotage region in Alaska, it will bo difficult to defond tho denial of licensure (or 
tho denial of renewal of a presently-held Alaska license) solely because the person also 
holds a marino pilot license somewhere else in the world.

For all of these roasons, tho Department of Law supports the change

GAH/jp

cc: Bruce Botelho, Attorney General
Department of Law

Barbara Ritchie, Deputy Attorney General 
Department of Law

Doborah Behr, Legislation/Reg Attorney 
Department of Law

Pat Pourchot, Legislative Liaison 
Office of tho Governor

Jeff Bush, Deputy Commissioner 
Department Commerce & Economic Dovolopment

made to CSSB 130(FIN) in the Rules Committee.

Sincerely yours,

BRUCE M. BOTELHO

Gayle ArHoretski 
Assistant Attorney General

Daniel C. Twohig, Marino Pilot Coordinator 
Department Commorco & Economic Dovolopment
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S u m m a r y  o f  c h a n g e s  i n  C S  ( 9 - L S 0 8 5 1 V K )

This section addresses the creation and membership of the board of marine 
pilots. Iliere were some concerns that the agent representatives who sit on 
the board were not necessarily active agents. This section clarifies that a 
person being considered for an agent seat on the board must be currently 
active in the procurement of pilotage services and registered with the state.

It further clarifies that the two agents appointed to the board may not be 
employed by. be a contractor for. or hold a financial interest in the same 
or related marine industry business entity.

Page 2 Section 6

In the original bill the word "chronic" was used to help describe the 
situation that must occur before the commissioner of commerce could issue 
temporary licenses lo pilots from different regions. The Department of 
Commerce was concerned the word chronic would cause interpretive 
problems when trying to assess pilot shortage situations.

Page 3 Section 8

The addition of me words "United States Coast Guard inspected" better 
defines vessels that qualify for entry level experience and hold applicants to 
a higher safety level in documenting their experience.

Page 6 Section 14

Additional language in this section is a conforming amendment to the 
establishment of apprenticeship programs found in section 8 of this bill.

Page 7 Section 16

'Hus is a new section added to allow pilot organizations to enter into 
agreements with industry. The original bill mandated this practice.

Page 7 Section 17

Adds an exemption from state pilotage requirements for Canadian vessels 
operating out of the Canadian Arctic and servicing Alaska north slope 
communities.

Page 1 Section 2



TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

O F F I C E  O F  T H E  C O M M I S S I O N E R

p o  a o x n o s o o
JUNEAU, ALASKA 99811-0600 
PHONE (907) 465-2500 
FAX (907) 465-5442

April 12, 1995

The Honorable Drue Pearce 
President of the Senate 
State Capitol 
Juneau, AK 99801-1182

Dear Madame President:

Marine pilotage continues to be a controversial subject. Senate Bill (SB) 130 
is a bill which extends the Board of Marine Pilots, and contains numerous 
housekeeping changes to the Marine Pilotage Act of 1991. These changes 
should reduce the litigation surrounding the administration and enforcement 
of the marine pilotage svstei i. Therefore, SB 130 will further the state’s 
interest in preventing the loss of lives and property, and the protection of the 
marine environment.

The Department of Commerce and Economic Development fully supports

J\VB/DT/lt624.ol 
041295a

cc: Pat Pourchot. Legislative Director 
Office of the Governor

The Honorable Gary L. Davis 
I louse of Representatives

SB 130.

Sincerely,

jfey W. Bush 
uty Commissioner
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Sectional Analysis

Section I amends AS 08.03.01 Oicii I3) to extend the existence ot the Alaska Board ol Marine 
Pilots lour years from the effective date of this hill.

Section 2 amends AS 08.62.010. Creation and Membership ot the Board, to tie the residence of 
members of the Board to state pilotage regions, rather than judicial districts. The use of judicial 
districts in existing law was probably chosen for administrative convenience, but the boundaries of 
the state's judicial districts hear no relationship to the state's pilotage regions. If the goal is 
diversified and representative membership on the Board, it makes more sense to tie membership 
to pilotage regions. At present there are four such regions: the boundaries of the regions are 
established by regulation 1 12 A AC 56.0211.

Section 3 amends AS 08.62.tM0. Powers and Duties of the Board, in two ways. Subsection 
(b)(2) is amended to clarify the Board s existing authority to require licensed marine pilots to 
participate in a drug and alcohol testing program, to clarify the scope of the required program, 
and to make it clear that the Board may delegate the administration of all or part of the program 
to pilot organizations. AS ()S.62.040(h)(4> is amended to cross reference changes to AS 
08.62.080(b).

Section 4 amends AS 08.62.040. Powers and Duties of the Board, to add a new subsection (e) to 
explicitly authorize the Board to delegate duties to the marine pilot coordinator as necessary to 
carry out the Board's functions under AS 08.62. This ability to delegate tasks to its staff is 
essential for the Board's efficient operation, anil is implicit in existing law: the addition of this 
language is a clarification, not a change.

Section 5 amends AS 08.62.050. Marine Pilot Coordinator, to add a new subsection (c). which 
clarifies the authority ol the marine pilot coordinator to perform administrative tasks, including 
the review of applications for marine pilot examination and licensure. The requirements to qualify 
for examination and licensure are established by statute and by Board regulations, and this 
language would not change that.

Section 6 amends AS 08.62.080(b) to better define under w hat circumstances the board may 
grant a marine pilot license tor parts of more than one pilotage region.

Section 7 amends AS 08.62.090. Applications, to clarify that the Department of Commerce and 
Economic Development (Department) may revise application forms (to comply with revised 
Board regulations, tor example) w ithout being required to convene a Board meeting to obtain 
formal Board approval of the revised form. The actual requirements for licensure arc set by 
statute and by the Board, and th is  amendment would have no effect on that.

Section S amends AS 08.62.093. Qualifications for Deputy Marine Pilot License, in several ways 
Subsection ib) contains numerous technical amendments intended to clarify the tvpes  of marine

S e c t io n a l A n a ly s is



licenses that an applicant must hold to meet the requirements for licensure as a state deputy 
marine pilot. Hicse changes would conform state law to the language used on U.S. Coast Ciuard 
licenses. New paragraph (b)(6) establishes an additional method of qualifying for licensure as a 
deputy marine pilot, a five-year apprenticeship" program. This change would allow entry into 
the pilot profession by otherw ise qualified mariners who may not have had the opportunity to gain 
the "sea time" needed under current law. Due to the continuing decline in the number of U.S. 
(lagged and crewed vessels in the maritime industry in recent years, opportunities to gain sea time 
as the master or chief mate of a vessel have substantially decreased. Most pilotage systems in the 
world have such apprenticeship programs, and they arc recommended by the American Pilots 
Association. The International Organization of Masters, Mates and Pilots, and the National 
Research Council in its recent national pilotage study Minding the Helm. The requirements of the 
new program would he established by the Board through regulation.

Section 9 amends AS ()S.62.093(d). Qualification lor Deputy Marine Pilot License, to increase 
the size of vessels that a deputy marine pilot may pilot from 2().(HM) to 25.000 gross tons. This is 
a "housekeeping" amendment which recognizes the increasing size of newer vessels and the 
removal of smaller aging v esse ls  from service.

Section 10 amends AS 08.62.097. Training Programs for Deputy Marine Pilot License, to 
address a problem in current law as it applies to the Kuskokwim River pilotage region (Region 4). 
Under AS 08.62.097(h), a pilot authorized to train deputy marine pilot candidates must hold an 
unlimited pilot's license under AS 08.62.100. There is no marine pilot in the Kuskokwim River 
Region who meets this requirement, m part because of a lack of sufficient larger tonnage vessel 
traffic in that region. So. technically, there is no one qualified to train deputy pilots in that region. 
This is obviously an unacceptable situation, as no new pilots can be developed in that region if no 
training can occur. This problem arose as the result of the creation of Region 4 in 1993. alter the 
1991 Marine Pilotage Act was adopted. The problem is addressed by the addition of language 
allowing a qualified, experienced deputy marine pilot to train other deputy marine pilots in a 
region w here no qualified marine pilots exist.

Section 11 amends AS 08.62.120. Renewal of Licenses, to allow license renewal forms to Ik  
revised by the Department w ithout the necessity of formal Board approval. This change mirrors 
that made in AS 08.62.090: see section 7. above. AS 08.62.120(a)(4)! AI is amended to allow a 
marine pilot to renew bis license if lie lias piloted a total of 120 days in the preceding license 
period (two years). Present law requires that a pilot have piloted vessels for at least "60 days of 
each calendar year", and allows no flexibility for the renew al of the license of a pilot who may 
have piloted vessels for less than 60 days in one year, but more than that in the next calendar year. 
The current statute seems to be unnecessarily restrictive.

Section 12 amends AS 08.62.150. Denial Revocation, or Suspension, to delete a reference m 
paragraph (ai(8) to the maximum tariff established by the Board. The Board's authority to 
establish maximum tariffs expired on June 50. 1994 (former AS 08.62.045). so this is a necessary 
conforming amendment.

Section 13 amends AS 08.62.155. Disciplinary Sanctions, to eliminate an error in the language of



the existing law, and make it clear that it is the Board, not the Department, that may impose a 
civil line on a marine pilot organization lor violations of the law. A new sentence is added to 
subsection t h) to make it clear that, in addition to a fine, the Board may (under certain serious 
conditions) also revoke us recognition of a pilot organization. This language mirrors an existing 
Board regulation: 12 A AC 56.320. Thus, this is not a change to existing law, hut a clarification 
to it.

Section 14 amends AS 08.62.165, Limitation of Liability, to protect pilots from Ihe loss of their 
liability cap for relatively minor infractions of the pilotage statutes or regulations.

Section 15 amends AS 08.62.175(c 3), Regional Marine Pilot Organizations, to clarify the pilot 
association's ability to enter into ag .-ements with shippers for the provision of pilotage services. 
Subsection (c)(4) is amended to allow pilot association to establish membership application and 
approval criteria in their hoard approved articles and bylaws.

Section 16 amends AS 08.62. ISO. Exemptions, to clarify the types and size of foreign (lagged 
"pleasure craft" that ate exempt from pilotage requirements under existing law. This is a technical 
amendment that would help to clear up questions regarding which foreign vessels registered in 
their flag state as pleasure craft arc required to obtain the services of a state marine pilot and 
which are not. The new language cross-references to international measurement standards 
established in federal law.

Section 17 Transition. This section is added to provide a smooth transition to the membership of 
the Board of Marine Pilots in light of changes made to hoard composition in section 2.

Section 18 repeals AS 08.62.093(c). The term "years of service" is not defined in 46 C.F.R 10; 
it does not make sense to ' cross-reference" to a definition that does not exist. The Board has 
adopted regulations clarifying how creditable service under AS 08,62.093 is to he calculated.

Section 19. Effective date. This section provides for an effective date of this hill. This special 
effective date is needed to ensure that there is no interruption in the existence of the Board of 
Marine Pilots.
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D E P A R T M E N T  O F  F I S H  A N D  G A M E  

P O S I T I O N  P A P E R

B i l l  N o : S B 1 4 7

S p o n s o r : S e n a t o r  T o r g e r s o n

D I V I S I O N :  H a b i t a t  a n d  R e s t o r a t i o n

D e p a r t m e n t  P o s i t i o n : S u p p o r t  S B 1 4 7  w i t h  s p o n s o r  c l a r i f i c a t i o n  o f
S e c .  2 .  A S  2 9 . 4 5 . 0 4 6 ( d )  i n t e n t .

S B 1 4 7  d e l e t e s  t h e  e x i s t i n g  A S  2 9 . 4 5 . 0 4 6 ( b )  r e q u i r e m e n t  t h a t  t h e  A D F & G  
p r e p a r e  a n d  a d o p t  r e g u l a t i o n s  f o r  a  f i s h  h a b i t a t  p r o t e c t i o n  a n d  
r e s t o r a t i o n  t a x  c r e d i t  p r o g r a m  f o r  t h e  K e n a i  R i v e r .  I t  a l s o  e l i m i n a t e s  
t h e  r e q u i r e m e n t  t h a t  t h e  d e p a r t m e n t  r e v i e w  e a c h  a p p l i c a t i o n  a n d  i n s p e c t  
a n d  c e r t i f y  e a c h  p r o j e c t  t o  d e t e r m i n e  i f  t h e  p r o j e c t  q u a l i f i e s  f o r  a  
t a x  c r e d i t  u n d e r  t h e  r e g u l a t i o n s .  T h e s e  a r e  p o s i t i v e  c h a n g e s .  
A l t h o u g h  a  h i g h e r  l e v e l  o f  h a b i t a t  p r o t e c t i o n  w o u l d  h a v e  b e e n  p r o v i d e d  
i f  t h e  d e p a r t m e n t  c o u l d  h a v e  d e v e l o p e d  r e g u l a t i o n s  w i t h  c r i t e r i a  f o r  
p r o j e c t s  w h i c h  r e s t o r e  o r  p r o t e c t  f i s h  h a b i t a t ,  a n d  d e p a r t m e n t  h a b i t a t  
b i o l o g i s t s  h a d  b e e n  a b l e  t o  r e v i e w  e a c h  p r o j e c t  a p p l i c a t i o n ,  a n d  
i n s p e c t  e a c h  c o m p l e t e d  p r o j e c t  t o  i n s u r e  t h a t  t h e  p r o j e c t  m e t  t h e  
c r i t e r i a  f o r  a  t a x  c r e d i t ,  t h e  d e p a r t m e n t  w a s  n e v e r  p r o v i d e d  w i t h  s t a f f  
o r  f u n d i n g  f o r  e i t h e r  o f  t h e s e  t a s k s .

S B 1 4 7  a d d s  a  n e w  s e c t i o n  ( d )  w h i c h  r e q u i r e s  t h e  C o m m i s s i o n e r  o f  A D F & G  
t o  r e v i e w  a n d  a p p r o v e  d r a f t  K e n a i  R i v e r  t a x  c r e d i t  o r d i n a n c e s  p r e p a r e d  
b y  t h e  K e n a i  P e n i n s u l a  B o r o u g h  A s s e m b l y  w i t h i n  6 0  d a y s  o f  r e c e i p t  o f  
t h e  o r d i n a n c e .  I t  f u r t h e r  r e q u i r e s  t h e  A D F & G  t o  a p p r o v e  t h e  o r d i n a n c e  
" i f  t h e  i m p r o v e m e n t s  f o r  w h i c h  a  c r e d i t  i s  a u t h o r i z e d  a i d  i n  p r o t e c t i n g  
o r  r e s t o r i n g  h a b i t a t  a s  r e q u i r e d  u n d e r  t h i s  s e c t i o n  w i t h o u t  r e g a r d  t o  
t h e  s c o p e  o f  t h e  p r o t e c t i o n  o r  r e s t o r a t i o n  t h a t  w o u l d  b e  a c h i e v e d  b y  
t h e  i m p r o v e m e n t s . "  T h e  r e q u i r e m e n t  t h a t  A D F & G  r e v i e w  a n d  a p p r o v e  a  
d r a f t  o r d i n a n c e  t o  e n s u r e  t h a t  p r o j e c t s  t h a t  r e c e i v e  t a x  c r e d i t s  w i l l  
t r u l y  p r o v i d e  a  c o m m e n s u r a t e  l e v e l  o f  h a b i t a t  p r o t e c t i o n  a n d  
r e s t o r a t i o n  s e e m s  l i k e  a  r e a s o n a b l e  c o s t - e f f e c t i v e  c o m p r o m i s e  b e t w e e n  
w r i t i n g  t h e  t a x  c r e d i t  r e g u l a t i o n s  a n d  i n s p e c t i n g  e a c h  p r o j e c t ,  v e r s u s  
n o  p a r t i c i p a t i o n .  T h i s  a m e n d m e n t  w o u l d  p r o v i d e  d e p a r t m e n t  h a b i t a t  a n d  
f i s h e r i e s  s p e c i a l i s t s  w i t h  a n  o p p o r t u n i t y  t o  r e v i e w  t h e  d r a f t  o r d i n a n c e  
a n d  d e t e r m i n e  i f  t h e  t a x e s  f o r e g o n e  b y  t h e  b o r o u g h  a s  c r e d i t s  f c r  
h a b i t a t  p r o t e c t i o n  a n d  r e s t o r a t i o n  w o u l d  a c t u a l l y  b u y  a  c o m m e n s u r a t e  
a m o u n t  o f  h a b i t a t  p r o t e c t i o n  o r  r e s t o r a t i o n .
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The i n t e n t  o f  t h e  s e c t i o n  t h a t  r e q u i r e s  t h e  d e p a r t m e n t  t o  a p p r o v e  th e 
o r d i n a n c e  " w i t h o u t  r e g a r d  t o  t h e  s c o p e  o f  t h e  p r o t e c t i o n  o r  r e s t o r a t i o n  
t h a t  w o u ld  be a c h ie v e d  b y  t h e  im p r o v e m e n t , "  i s  n o t  c l e a r .  One 
i n t e r p r e t a t i o n  w o u ld  be  t h a t  t h e  d e p a r tm e n t  w o u ld  b e  e x p e c t e d  t o  
a p p r o v e  t h e  o r d i n a n c e  e v e n  i f  i t  b e l i e v e d  t h a t  a t y p e  o f  v e r y  c o s t l y  
t a x  i n c e n t i v e  p r o j e c t  w o u ld  o n l y  p r o v i d e  a s m a l l  a m o un t o f  h a b i t a t 
p r o t e c t i o n  o r  r e s t o r a t i o n .  B e c a u s e  i t  seems u n l i k e l y  t h a t  t h i s  i s  w h a t 
t h e  b i l l  s p o n s o r s  i n t e n d e d ,  t h e y  may w a n t  t o  r e w r i t e  t h i s  s e c t i o n  t o  
c l a r i f y  i t s  i n t e n t .

Commissioner' s Signature Date

Page 2 of 2
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D E P A R T M E N T  O F  F I S H  A N D  G A M E  

P O S I T I O N  P A P E R

B i l l  N o : S B 1 4 7

S p o n s o r : S e n a t o r  T o r g e r s o n

D I V I S I O N :  H a b i t a t  a n d  R e s t o r a t i o n

D e p a r t m e n t  P o s i t i o n : s u p p o r t  S B 1 4 7  w i t h  s p o n s o r  c l a r i f i c a t i o n  o f
S e c .  2 .  A S  2 9 . 4 5 . 0 4 6 ( d )  i n t e n t .

S B 1 4 7  d e l e t e s  t h e  e x i s t i n g  A S  2 9 . 4 5 . 0 4 6 ( b )  r e q u i r e m e n t  t h a t  t h e  A D F & G  
p r e p a r e  a n d  a d o p t  r e g u l a t i o n s  f o r  a  f i s h  h a b i t a t  p r o t e c t i o n  a n d  
r e s t o r a t i o n  t a x  c r e d i t  p r o g r a m  f o r  t h e  K e n a i  R i v e r .  I t  a l s o  e l i m i n a t e s  
t h e  r e q u i r e m e n t  t h a t  t h e  d e p a r t m e n t  r e v i e w  e a c h  a p p l i c a t i o n  a n d  i n s p e c t  
a n d  c e r t i f y  e a c h  p r o j e c t  t o  d e t e r m i n e  i f  t h e  p r o j e c t  q u a l i f i e s  f o r  a  
t a x  c r e d i t  u n d e r  t h e  r e g u l a t i o n s .  T h e s e  a r e  p o s i t i v e  c h a n g e s .  
A l t h o u g h  a  h i g h e r  l e v e l  o f  h a b i t a t  p r o t e c t i o n  w o u l d  h a v e  b e e n  p r o v i d e d  
i f  t h e  d e p a r t m e n t  c o u l d  h a v e  d e v e l o p e d  r e g u l a t i o n s  w i t h  c r i t e r i a  f o r  
p r o j e c t s  w h i c h  r e s t o r e  o r  p r o t e c t  f i s h  h a b i t a t ,  a n d  d e p a r t m e n t  h a b i t a t  
b i o l o g i s t s  h a d  b e e n  a b l e  t o  r e v i e w  e a c h  p r o j e c t  a p p l i c a t i o n ,  a n d  
i n s p e c t  e a c h  c o m p l e t e d  p r o j e c t  t o  i n s u r e  t h a t  t h e  p r o j e c t  m e t  t h e  
c r i t e r i a  f o r  a  t a x  c r e d i t ,  t h e  d e p a r t m e n t  w a s  n e v e r  p r o v i d e d  w i t h  s t a f f  
o r  f u n d i n g  f o r  e i t h e r  o f  t h e s e  t a s k s .

S B 1 4 7  a d d s  a  n e w  s e c t i o n  ( d )  w h i c h  r e q u i r e s  t h e  C o m m i s s i o n e r  o f  A D F & G  
t o  r e v i e w  a n d  a p p r o v e  d r a f t  K e n a i  R i v e r  t a x  c r e d i t  o r d i n a n c e s  p r e p a r e d  
b y  t h e  K e n a i  P e n i n s u l a  B o r o u g h  A s s e m b l y  w i t h i n  6 0  d a y s  o f  r e c e i p t  o f  
t h e  o r d i n a n c e .  I t  f u r t h e r  r e q u i r e s  t h e  A D F & G  t o  a p p r o v e  t h e  o r d i n a n c e  
" i f  t h e  i m p r o v e m e n t s  f o r  w h i c h  a  c r e d i t  i s  a u t h o r i z e d  a i d  i n  p r o t e c t i n g  
o r  r e s t o r i n g  h a b i t a t  a s  r e q u i r e d  u n d e r  t h i s  s e c t i o n  w i t h o u t  r e g a r d  t o  
t h e  s c o p e  o f  t h e  p r o t e c t i o n  o r  r e s t o r a t i o n  t h a t  w o u l d  b o  a c h i e v e d  b y  
t h e  i m p r o v e m e n t s . "  T h e  r e q u i r e m e n t  t h a t  A D F & G  r e v i e w  a n d  a p p r o v e  a  
d r a f t  o r d i n a n c e  t o  e n s u r e  t h a t  p r o j e c t s  t h a t  r e c e i v e  t a x  c r e d i t s  w i l l  
t r u l y  p r o v i d e  a  c o m m e n s u r a t e  l e v e l  o f  h a b i t a t  p r o t e c t i o n  a n d  
r e s t o r a t i o n  s e e m s  l i k e  a  r e a s o n a b l e  c o s t - e f f e c t i v e  c o m p r o m i s e  b e t w e e n  
w r i t i n g  t h e  t a x  c r e d i t  r e g u l a t i o n s  a n d  i n s p e c t i n g  e a c h  p r o j e c t ,  v e r s u s  
n o  p a r t i c i p a t i o n .  T h i s  a m e n d m e n t  w o u l d  p r o v i d e  d e p a r t m e n t  h a b i t a t  a n d  
f i s h e r i e s  s p e c i a l i s t s  w i t h  a n  o p p o r t u n i t y  t o  r e v i e w  t h e  d r a f t  o r d i n a n c e  
a n d  d e t e r m i n e  i f  t h e  t a x e s  f o r e g o n e  b y  t h e  b o r o u g h  a s  c r e d i t s  f o r  
h a b i t a t  p r o t e c t i o n  a n d  r e s t o r a t i o n  w o u l d  a c t u a l l y  b u y  a  c o m m e n s u r a t e  
a m o u n t  o f  h a b i t a t  p r o t e c t i o n  o r  r e s t o r a t i o n .

Page 1 of 2



D E P A R T M E N T  O F  F I S H  A N D  G A M E  

P O S I T I O N  P A P E R  

C O N T I N U A T I O N  P A G E  F O R  S B 1 4 7

Tho i n t e n t  o f  t h e  s e c t i o n  t h a t  r e q u i r e s  t h e  d e p a r t m e n t  t o  a p p r o v e  th e 
o r d i n a n c e  " w i t h o u t  r e g a r d  t o  t h e  s c o p e  o f  t h e  p r o t e c t i o n  o r  r e s t o r a t i o n  
t h a t  w o u ld  be a c h ie v e d  b y  t h e  im p r o v e m e n t , "  i s  n o t  c l e a r .  One 
i n t e r p r e t a t i o n  w o u ld  be  t h a t  t h e  d e p a r t m e n t  w o u ld  be  e x p e c t e d  t o  
a p p r o v e  t h e  o r d i n a n c e  e v e n  i f  i t  b e l i e v e d  t h a t  a t y p e  o f  v e r y  c o s t l y  
t a x  i n c e n t i v e  p r o j e c t  w o u ld  o n l y  p r o v i d e  a s m a l l  am o un t o f  h a b i t a t 
p r o t e c t i o n  o r  r e s t o r a t i o n .  B e c a u s e  i t  seems u n l i k e l y  t h a t  t h ’ s i s  w h a t 
t h e  b i l l  s p o n s o r s  i n t e n d e d ,  t h e y  may w a n t  t o  r e w r i t e  t h i s  s e c t i o n  t o  
c l a r i f y  i t s  i n t e n t .

Commissioner' s Signature Date
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STATE OF ALASKA F I Q P A I  M O T F  BILL NO SB 147
1995 LEGISLATIVE SESSION riO V ^M L . l i w  E.

Revision Dale: Apnl 6. 1995_________________________________________ Dept Affected: Community A Rogiorul Affairs

Title: An Act relating to a municipal river_________BRU: ncno _________________
habitat proitd.cn c/eo.t______________ Component none_________________________

Sponsor: Senator Torgerson___________________  _____________________________
R equestor S e n a te  R e so u rc e ___________________ COM PONENT SERIAL NO. __________

Expenditures/Revenues:__________________________ (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FYOO FY 01

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL oo j 0.0 0.0| . . .  0 0 0.0 0.0

| REVENUE FUND SOURCE: I | I I I ~ l

FUNDING:  (Thousand* of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1000 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0 0 0.0 0 0 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

Estimate of current (FY94) im pacts  none

ANALTSIb!' T X H E B A W g P I lT g i j i I T  1 0 0 0 * 7 1 -------------------------------------------

This legislation amends legislation passed last year which provides for tax credits for murxopai.tfes 
wtveh have provtwtns for nver ha Mai protection The taw applies only to the Kenai River The 
amendment would relieve the Department cf F<sh and Game from the requirement of certifying the 
habitat improvement Under the proposed legislation. ADFG would also have to approve ordnances 
passed by a mumopabty in this regard These changes have no effect on DCRA and. consequently, 
no fiscal impact

Prepared by Rrmond Henderson Director (/ t i'7 r .6 ? .c i hone 4*5-4708*
O vts^n Owtnoo of Administrative Services Date * .W >

Approved by Comrmss*oner D<!*
Agency: Commundy & Regional Affairs___________________________________________________________________________________________

PREPARER TO PKOVrtOE AIL DISTRIBUTION CCF^ES TO GOVERNORS LEGISLATIVE OFFICE 
For further diitnbuton information ca t the Governor's Legislative Office

Pag« 1 of 1

F isca l N o te



FISC A L  N O T E

Revision Dote: Dept. A(fectod:___________Fish ond Gamo
Titlo: An Act rolatlng to a municipal nver  habi tat  BRU: Habitat and Restoration________
protec t ion  t ax credit  Componen t :  Habitat________________________
Sponsor: Senator Torgerson
Roquestor :  Resources_______________________________________ COMPONENT SERIAL NO. 4 8 6

STA TE  O F  A LA S K A  B IL L  NO . SB147______________

1995 L E G IS L A T IV E  SESSION

Expenditures/Revenuos (Thousands of Dollars)
OPERATING EXPENDITURES FY 1)6 FY 97 FY 98 FY 9 9 FY 0 0 FY 01

PERSONAL SERVICES 0 . 0 0  0 0 . 0 0 . 0 0 . 0 0 . 0
TRAVEL 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0 0 . 0
CONTRACTUAL 0 . 0 0 .0 0 . 0 0 . 0 0 . 0 0 . 0
SUPPLIES 0 . 0 0 .0 0 . 0 0 .0 0 . 0 0 . 0
EQUIPMENT 0 . 0 0 .0 0 . 0 0 . 0 0 .0 0 . 0
LAND & STRUCTURES 0 . 0 0 .0 0 . 0 0 . 0 0 . 0 0 . 0
GRANTS, CLAIMS 0 . 0 0 . 0 0 . 0 0 . 0 o . 6 0 . 0
MISCELLANEOUS 0 . 0 0 .0 0 . 0 0 . 0 0 . 0 0 . 0
TOTAL OPERATING 0 . 0 0 .0 0 . 0 0 . 0 0 .0 0 . 0

| CAPITAL EXPENDITURES ~ 1  0 . 0  [_________< \ 0 j _________O O j _________O O j  0 . 0  |_________0 . 0

|CHANGE IN REVENUES I I______ |_________0 . 0  |_________0  0  |_________0 . 0  |_________0 . 0  |_________O O J _________0 0

FUND SOURCE   (Thousands  of Dollars)
1002  Federal  Receipts
10 03  GF Motch
10 04  GF
1005  GF/Program Receipts  
1 0 0 8  GF/MHTIA
Other
TOTAL 0 . 0 0 .0 0 . 0 0 .0 0 .0 0 . 0

Esttmote of any currant year (FY95) cost: ♦ 

POSITIONS
Fu l l -Ti m e

PART-TIME
TEMPORARY

ANALYSIS: (At tach a seporato page  if nocessary)

SB 147 nm onds AS 2 9 .4 5 .0 4 6 (b ) to  oliminote existing requ irem ents th a t tho  Alosko Dopai ant of Fish and 
Gamo propore h ab ita t tax  crodit regulation  for tho  Konai River, and  th a t tho d epartm en t inspect p ro jec ts  to  
m ako sure th a t they  m oot tho criteria. S B 147 odds a now  roquirom ont th a t th e  dopartm ont roviow and 
approve tho  Konai Poninsula B orough 's tax  credit ordm anco w ithin 6 0  doys of recoipt.

The d e p a rtm e n t d o es  not beliovo th a t  review  of th e  borough s  tax  credit ord inance will entail substan tia l cost 
to  th e  d e p a rtm e n t. T herefore a zero fiscal no te  is recom m ended .

Prepared by: Ellen Fnt ts .  Acting Director «J P h on ey  4 0 5 - 4 1 0 5
Division: Habi t at  a n d  R esto ra tio n  * >• Date:reetorarion  -  *  u e te :

— 0...: 4- 0-cl)
'  '  D epartm ent o f Fish and  G am e

A pproved by C om m issioner.
Agency;  " * 7

PREPARER TO PROVtO* » "  n ie rRiRl iTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For furtoei it tive 0tr.ee

iP tv  10-941 RStasno «*s COR Pegs i el 1

F isca l No te



S E N A T E  C O M M I T T E E  R E n O R T  

F i r s t  C o m m i t t e e  o f  R c f c n  a l

DATE: 3/30/95 FURTHER:

Date of 5-Day Notice: -5- ^0-<7S
(in accordance with Uniform Rule 23)

DATE TURNED
INTO OFFICE: 7 - f f S

Resources Committee consiaored SB 147

Municipal river habitat protection tax credit.

and recommends:

| | Ik* replaced with 

I | adopt previous

CS

CS

I | attached amendment! s)

I | adopt L< iter of Intent by . 

I | funlier referral to d i e ____

Senate Hill:
I | same title 

) | |  new title 
House Hill:

.) I I same title 
technical title 
new: SCR*____

Committee

Commiitec

or OTHER RECOMMEND A IJOSW HR Dsr AM

y ' / /  I f u /

^  J \ 7 /V  C )

♦ * .*•1

• l ►

w ^ Z T /  f ) J ..
i

PREVIOUS FISCAL NOTEfS):'
Department Dale Zero Ft*, a I Department Dale Zcm  Fiscal
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K E N A I  P E N I N S U L A  B O R O U G H
14.1 N B INKLEY • SOLDOTNA. M ASKA 090G9-7590 
BUSINESS (907) 262-4441 FAX (907) 2G2-1B92

D O N  GILM AN 
M AYOR

April 6. 1995
\99S

The Honorable Loren Leman. Chairman 
Senate Resources Committee 
State Capitol 
Juneau. AK 99801

Re: IIU 279: Municipal River Habitat Tax Credit
SB 147: Municipal River Habitat Tax Credit

Dear Sir:

Ihe Kenai Peninsula Borough supports the enactment of I IB 279. and its companion 
Senate Bill 147. The Legislature in its last session enacted a provision for an optional tax 
credit for improvements that protected or restored habitat in the Kenai River. However, in 
order to implement the tax credit program protecting the Kenai River, regulations had to be 
adopted by the Alaska Department of Fish & Game defining improvements that qualified as 
being protective or restorative. This requirement for the adoption of regulations has delayed 
the process and complicated the matter. The intent of having the Alaska Department offish 
& Game adopt regulations was to bring expertise into the matter so that the credit would be 
granted only for protective or restorative improvements. Cities and boroughs generally do not 
have staff who can address those issues. At the same time, the legislation sought to insure that 
municipalities did not choose to grant credits under the guise of the improvement being a
protective measure. We think the proposed change in these bills will accomplish the original
objective of allowing municipalities to provide an incentive for protection of fie Kenai River 
without the cumbersome process of the Alaska Department ofl ish & Game having to adopt 
regulations.

The proposed changes would eliminate the regulations and allow a local government 
to define improvements and measures which it deems would be protective or restorative. The 
ordinance defining these eligible activities would be subject to review by the Commissioner 
of Alaska Department offish V: Game. The Commissioner’s review would be to determine 
that the eligible improvements in an ordinance were protective or restorative. It would allow 
the municipality to define the eligible improvements in its ordinance with ov ersight to insure 
that the program is limited to protective and restorative improvements. This allows the 
expertise of the Alaska Department of l ish & Game to be utilized by the municipality in 
crafting the ordinance and a final rev iew by the Commissioner before the ordinance goes into



The Honorable Loren Leman
April 6, 1995
Page 2

effect. The Commissioner's involvement would not look at the extent of the credit or the 
choice of activities to be granted the credit other than to determine whether they were truly 
protective measures or not.

KLNAI PLNINSULA BOROUGH

Don Gilman. Mayor

DG:hl

cc: Senator J. Torgerson



/ P.O. 0 0 X 2 5 5 2 6
O F F I C E  O F  T H E  C O M M I S S I O N E R  /  JUNEAU. ALASKA 99802-5520

/  PHONE: (907) 465 4100

DEPARTMENT OF FISH AND GAME

August 8, 1994

The Honorable Don Gilman 
Mayor
Kenai Peninsula Borough 
14*1 North Binkley 
Soldotna, AK 99669-7599

Dear Mayor Gilman:

Thank you for your leadership in getting HB 306 passed by the legislature. Tliis statute will 
provide an important tax incentive for private property owners to protect and restore valuable 
habitat that produces our Kenai River fisheries, which are so impnrtant to the economy of the 
Kenai Peninsula and the state.

As you know, the Kenai Peninsula Borough will have to develop a local ordinance, and the 
Alaska Department of Fish and Game (ADF&G) will need to develop regulations to implement 
tliis statute. 'Flic department would like to coordinate the development of these regulations with 
the borough. Tliis will require that department staff work closely with borough staff to 
formulate criteria, forms, and procedures for this process. Wc will need to hold public 
workshops to get the landowners' perspective and acceptance and public hearings will be 
required to adopt the regulations. I anticipate that the development of good regulations will 
require considerable staff time.

Because of the downsizing of suite government, ADF&G docs not have funds for the senior staff 
person needed to begin development of these regulations at this time, however we arc actively 
looking for funding to provide the necessary support for the HB 306 regulations and hope to 
begin full scale work soon. In the interim, the Habitat and Restoration Division, which has 
responsibility for the regulations plans to contact the borough in the near future to begin the 
scoping and background work for the project. Please let me know who in the borough we 
should contact to begin developing a coordinated approach to implementing HB 306.

Thank you for all your help on this and other Kenai River issues. We look forward to working 
with you on the successful implementation of the tax incentive program.

Commissioner

n*i 'tcytVtl tj y



S e n a t o r  

JOHN TORGERSON 

D is t r ic t  D

S e s s i o n  A d d u c e  

S t a t e  C a p i t o l .  R o o m  A 2 7  
J u n e a u .  A l a s k a  o o b o i  i i u p . 

( 0 0 7 )  - « 0 5  2 8 2 0  

PAX (O O  / I  •1 0 5  ‘1 7 / 0

S .B .  1 4 7  - M u n i c i p a l  R i v e r  H a b i t a t  T a x  C r e d i t  

S p o n s o r  S t a t e m e n t

H B  3 0 6  w a s  e n a c t e d  i n  1 9 9 4 .  T h a t  l e g i s l a t i o n  p r o v i d e d  t h e  

a u t h o r i t y  f o r  a  m u n i c i p a l i t y  t o  e s t a b l i s h ,  b y  o r d i n a n c e ,  a  K e n a i  

r i v e r  h a b i t a t  p r o t e c t i o n  c r e d i t  a g a i n s t  p r o p e r t y  t a x e s .  T h e  

c u r r e n t  s t a t u t e  r e q u i r e s  t h e  D e p a r t m e n t  o f  F i s h  a n d  G a m e  t o  

d e v e l o p  c r i t e r i a  f o r  a c c o m p l i s h i n g  t h e  t a x  ^  e d i t s  a n d  t h e  

d e p a r t m e n t  i s  a l s o  r e s p o n s i b l e  f o r  r e v i e w i n g  a n d  c e r t i f y i n g  l a n d  

o w n e r  a p p l i c a t i o n s .

T h i s  b i l l ,  S B  1 4 7 ,  r e v i s e s  t h e  r e v i e w  a n d  c e r t i f i c a t i o n  p r o c e s s .  T h e  

b i l l  p r o v i d e s  f o r  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  t o  

a p p r o v e  c r i t e r i a  s e t  f o r t h  i n  a n  o r d i n a n c e  d e v e l o p e d  b y  t h e  

m u n i c i p a l i t y .  A l s o ,  t h e  D e p a r t m e n t  w o u l d  n o  l o n g e r  b e  

r e q u i r e d  t o  r e v i e w  a n d  t h e n  c e r t i f y  t h e  l a n d  o w n e r  a p p l i c a t i o n s .  

T h e  m u n i c i p a l i t y  w i l l  b e  r e s p o n s i b l e  f o r  t h e  p r o c e s s ,  b a s e d  o n  

t h e  c r i t e r i a  e s t a b l i s h e d  i n  t h e  o r d i n a n c e .

dT/m|/S0U7.4/5/«)

Sponsor Statement



A la s ttft  S ’la t e  j£ q j i s l i i t i i n ’

SEN A T O r

JOHN TORGERSON ' ~nltt 4 U
D i s t r i c t  D  t /

S e n a te

S .B .  1 4 7  - M u n i c i p a l  R i v e r  H a b i t a t  T a x  C r e d i t  

S e c t i o n a l  A n a l y s i s

S e c .  1 :  A m e n d f i  s u b s e c t i o n  ( b )  b y  d e l e t i o n  o f  l a n g u a g e

r e q u i r i n g  c r e d i t s  t o  b e  c e r t i f i e d  b y  t h e  D e p a r t m e n t  o f  F i s h  a n d  

G a m e .

S e c .  2 :  A d d s  n e w  w . e c t i o n  ( d ) ,  e s t a b l i s h i n g  t h a t  t h e

m u n i c i p a l  o r d i n a n c e  i s  t h e  v e h i c l e  f o r  c e r t i f i c a t i o n  o f  t h e  

c r e d i t s ,  s u b j e c t  t o  t h e  a p p r o v a l  o f  t h e  C o m m i s s i o n e r  o f  F i s h  a n d  

G a m e .

S e c .  3 :  R e p e a l s  s u b s e c t i o n  ( c ) ,  l a n g u a g e  w h i c h  r e q u i r e s  t h e  

D e p a r t m e n t  o f  F i s h  a n d  G a m e  t o  c e r t i f y ,  a n d  t h e  c r i t e r i a  u n d e r  

w h i c h  i t  i s  w o u l d  b e  c e r t i f i e d .

0T/m,/SB 147 4/5/«5)

S C 3 3 I O N  A d p w c s s  

S t a t e  C a p i t o l .  R o o m  4 2 7  

J u n e a u .  A l a s k a  o o e o i  I i b ?  
( 0 0 7 )  . 1 0 3  2 0 z e  

TAX ( 0 0 7 )  * 0 5 - 4 7 7 0
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SB 162 Sectional Analysis 
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States the intent of the legislature is to convey fee simple title to agricultural land subject to an 
agricultural only covenant. Section 9 of this bill establishes this requirement.

T h i s  l a n g u a g e  w o u l d  m a k e  i t  e a s i e r  f o r  o w n e r s  o f  a g r i c u l t u r a l  p a r c e l s  t o  o b t a i n  f i n a n c i n g  f r o m  
o t h e r  t h a n  t h e  s t a t e .  C u r r e n t l y  w e  c o n v e y  o n l y  t h e  a g r i c u l t u r a l  i n t e r e s t  a n d  r e t a i n  a l l  o t h e r  
i n t e r e s t s  t o  t h e  s t a t e .  I f  a d o p t e d  s e c t i o n  1 2  o f  t h i s  b i l l  w o u l d  r e q u i r e  u s  t o  i s s u e  n e w  c o n v e y a n c e  
d o c u m e n t s  f o r  a l l  p a t e n t s  i s s u e d  s i n c e  A u g u s t  1 5 ,  1 9 7 6  t o  c o m p l y  w i t h  t h i s  r e q u i r e m e n t .  W e  
s h o u l d  a l s o  p o i n t  o u t  t h a t  i f  t h e  s t a t e  w a n t s  t o  u s e  t h e  l a n d  f o r  a n o t h e r  u s e  ( p i p e l i n e ,  t e l e p h o n e ,  
e t c . )  w e  w o u l d  h a v e  t o  b u y  t h o s e  r i g h t s  b a c k  a s  t h e  f e e  s i m p l e  t i t l e  w o u l d  b e  t r a n s f e r r e d .

Section 2

Removes survey requirements for agricultural land sales.

W e  o p p o s e .  A l l  d i s p o s a l s  o f  s t a t e  l a n d  ( s a l e s  o r  l e a s e s )  a r e  p r e s e n t l y  r e q u i r e d  t o  b e  s u r v e y e d .  
W e  h a v e  h a d  n u m e r o u s  p r o b l e m s  w i t h  u n s u r v e y e d  l a n d  a n d  p a p e r  p l a t s  t o  a  p o i n t  t h a t  

l e g i s l a t i o n  ( 1 1 8  S O )  t o  m a k e  D N R  t h e  p l a t t i n g  a u t h o r i t y  w i t h i n  t h e  u n o r g a n i z e d  b o r o u g h  i s  l i k e l y  
t o  p a s s  t h i s  l e g i s l a t u r e .  V t i s  p r o v i s i o n  w o u l d  n o t  b e  s u p p o r t e d  b y  a n y  m u n i c i p a l  p l a t t i n g  
a u t h o r i t y > .

Section 3

Removes the requirement that agricultural land be part of an area plan and classified prior to 
disposal.

W e  o p p o s e  e x c l u d i n g  a g r i c u l t u r a l  l a n d  f r o m  t h e  l a n d  u s e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  p r o c e s s .  
T h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  s t a t u t e s  ( A S  3 8 . 0 4 )  a r e  t h e  r e s u l t  o f  a  1 9 8 6  S u p r e m e  C o u r t  c a s e  

A l a s k a  S u n ' i v a l  v .  S t a t e  w h e r e  i t  w a s  f o u n d  t h a t  d i s p o s a l s  o f  s t a t e  l a n d  c a n n o t  o c c u r  u n l e s s  t h e  
l a n d  h a s  b e e n  c l a s s i f i e d  a s  a  r e s u l t  o f  a n  a r e a  o r  r e g i o n a l  p l a n n i n g  p r o c e s s .  T h e r e  i s  n o  r e a s o n  
t o  e x e m p t  j u s t  a g r i c u l t u r a l  l a n d f r o m  t h i s  r e q u i r e m e n t .

Section *1

Takes away the authority to do pre-qualification of agricultural land buyers and allows the 
commissioner to waive, postpone or modify contract development requirements based on
economics.

Section I



W e  o p p o s e  t h e  l a s s  o f  a l l  c o n t r o l  o f  h o w  t h e  l a n d  w i l l  b e  u s e d  a n d  e n s u r i n g  t h a t  o n l y  v i a b l e  p e o p l e  
o b t a i n  a g r i c u l t u r a l  l a n d  f o r  t h a t  p u r p o s e .  W e  s u p p o r t  t h e  a b i l i t y  o f  t h e  c o m m i s s i o n e r  t o  w a i v e ,  

p o s t p o n e  o r  m o d i f y  c o n t a c t  t e r m s  b a s e d  o n  e c o n o m i c  c o n s i d e r a t i o n s .

Section 5

Restricts the lottery application process on land sales that involve land from former project disposals 
such as Delta I - II and Pt. MacKenzic.

W e  d o  n o t  s e e  t h e  n e e d  f o r  t h i s  p r o v i s i o n  b u t  d o  n o t  o p p o s e  i t .

Section 6

Allows the sale of agricultural tracts by aliquot parts.

O p p o s e .  S e e  c o m m e n t s  f o r  S e c t i o n  2 .

Section 7

Adds a reference dealing with moratorium payments to the contract terms explanation.

W e  s u p p o r t  t h i s  l a n g u a g e  t h a t  w i l l  c l a r i f y  c o n t r a c t  t e r m s .

Section S

Sets agricultural land sale interest rate at 8% and makes interest payments also subject to a 
moratorium. Wc assume that no refinancings are allowed. There is no reason to provide lower rates 
just to agricultural land.

W e  d o  n o t  s u p p o r t  l o w e r i n g  o f  t h e  i n t e r e s t  r a t e  t o  8 %  f o r  o n l y  a g r i c u l t u r a l  i n t e r e s t s .  U S  1 9 1 ,  w h i c h  
i s  l i k e l y  t o  p a s s ,  e s t a b l i s h e s  a n  i n t e r e s t  r a t e  f o r  a l l  l a n d  l o a n s  a t  t h e  p r i m e  r a t e  p l u s  4 %  ( t h i s  i s  
c u r r e n t l y  1 2 . 2 % )  c a u l  n o t  t o  e x c e e d  1 3 . 5 % .  W e  ’  s u p p o r t  t h e  c h a n g e  t h a t  w o u l d  i n s u r e  t h a t  i n t e r e s t  
c h a n g i  *  a r e  t o  b e  c o n s i d e r e d  a s  p a r t  o f  a n y  y m e n t  m o r a t o r i u m .

Section 9

Establishes a requirement for conveyance document wording:

1) requires fee simple title be used to convey land subject to an agricultural only covenant.

2) provides a covenant permitting subdivision down to 40 ac; :s.

3) establishes remedies for breech of covenants

3



N u m b e r  I  -  S e e  c o m m e n t s  m  S e c t i o n  1 .  N u m b e r  2  -  t h i s  i s  a l r e a d y  a l l o w e d  b y  r e g u l a t i o n  ( 1 1 A  A C

6 7 . 1 8 8 )  o n  a  l i m i t e d  b a s i s .  T h e  a g r i c u l t u r a l  i n d u s t r y  w i l l  b e  c o n c e r n e d  o n  a l l o w i n g  u n l i m i t e d  
s u b d i v i s i o n s  w h i c h  t h i s  b i l l  a l l o w s .  N u m b e r  3  -  i s  a l r e a d y  c o v e r  o y  1 1  A A C  6 7 . 1 6 5 .

Section 10

Provides that land classified for agriculture may be conveyed to municipalities without any 
restrictions. Currently only the agricultural interest in the land may be conveyed to municipalities.

T h i s  i s  c o n s i s t e n t  w i t h  A S  2 9 . 6 5 ( M u n i c i p a l  l u m d A c t )  w h e r e  l a n d  c l a s s i f i e d  a g r i c u l t u r e  m a y  a l r e a d y  
b e  c o n v e y e d  t o  m u n i c i p a l i t i e s .

Section 11

1) Allows the commissioner to require a buyer to cooperate with a conservation district on 
agricultural sales.

2) Allows changes in development plans based on cases of economic hardship or other 
extenuating circumstances.

3) Removes restrictions on building improvements, allows incidental uses, sale of timber and 
use of gravel.

These are m ajor issues to the agricu ltu ra l industry. We support these concepts.

Sections 12 and 13

Requires the commissioner to issue new conveyance documents on all agricultural parcels sold since 
August 15, 1976 to individuals and municipalities to comply with section 9 of this act.

W e  o p p o s e .  I h i s  i s  a  m a j o r  w o r k  l o a d  a n d  n o t  f a i r  t o  t h o s e  w h o  c h o s e  n o t  t o  p u r c h a s e  a g r i c u l t u r a l  
p r o p e r t y  b e c a u s e  o f  t h e  d e e d  r e s t r i c t i o n s .  T h e r e  i s  a l s o  a  v e r y  g o o d  c h a n c e  o f  t i t l e  p r o b l e m s  a s  

" w i l d  d e e d s "  w i l l  r e s u l t  b e c a u s e  o f  d u a l  t i t l e  i n t e r e s t s  b e i n g  c o n v e y e d  b y  t h e  s t a t e .

Section 14

Repeals current regulations atTccting agricultural land disposals since August 1978.

We oppose  a n y  a ttem pt by the leg isla ture to  repea l the executive branch 's  regulations.

4
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This bill generally addresses suit policy with respect to agriculture. It proposes to make both 
technical and substantive changes in laws bearing on state land used for agriculture, to state 
land classified for agricultural use purposes, to laws under which the state conducts its 
agricultural program, and to statutes addressing closely related matters.

The measure's principal thrust is to change the interests in land classified for agricultural 
purposes that the state has conveyed or may convey. If the measure becomes law, it 
contemplates that the state would convey fee simple title, subject only to certain restrictive 
covenants that would underpin use of the land for agricultural purposes. Action based on 
alleged breach of the conditions of the covenants wouid be the sole enforcement mechanism 
available to the commissioner of natural resources, on behalf of the state, to protect the land 
used or classified for agriculture against inconsistent or non-authorized uses.

The measure's provisions may be roughly grouped into seven areas:

(1) Substitution of conveyance or transfer of fee simple title for conveyance or 
transfer of only the rights in the land for agricultural purposes.

(2) Land classification issues relating to agricultural land.

(3) Survev issues relating to agricultural land

(4) Installment sale issues relating to agricultural land



(5) Amendments eliminating limitations and similar prcqualification requirements that 
may be imposed bv the commissioner with respect to agricultural land.

(6) Technical changes.

(7) Transitional provisions.

Because of the wide-ranging nature of the bill, let me present the discussion of these 
provisions topically rather than sequentially

Substitution of conveyance or transfer of fee simple title;

Bill section 1: This "statement of legislative intent" makes clear the objective of the 
measure's principal operative provision, the amendment of AS 38.05 321(a) by bill section 9, 
that

for state land classified as agricultural land, the state (shall] convey fee 
title subject to a covenant ru ming with the land that limits use of the land for 
agricultural purposes

Bill section 9: Under existing AS 38.05.321(a), disposal of rate land that has been
classified for agricultural purposes disposes only of "rights for agricultural purposes," the 
state retaining all other rights. This bill section eliminates that limitation and substitutes for 
it a general conveyance, coupled with the requirement that the instrument of conveyance 
contain certain covenants respecting the subsequent use of that land The measure 
contemplates that the commissioner of natural resources would have use of remedies for a 
breach of the covenants" as the sole enforcement ncchanism in the event of breach of cither 
requirement. '

Bill section 10 modifies AS 38 05 321(b) by eliminating from cuncnt law the limitation that, 
for land classified as agricultural land that is later selected by a municipality in the exercise of 
land sclccuon rights set out in AS 29 18, oniy "rights in the land for agricultural purposes may 
be transtcrTcd" to the municipality, with all other interests in the land retained by the state.

Land.daMificauflaimm:

AS 38 04 065(h) currently permits the commissioner of natural resources to make land 
classifications on the basis of site-specific plans for manv purposes when a regional plan has 
not yet been adopted However, under that subsection, use of a Mtc-specific plan will not

Senator Lyda Green
June 29. 1995
Page 2

. Generally, breach of a valid covenant will support a cause of action. 
While the usual rcmcdv is an action at law for damages, equitable relief, 
typicallv injunctive relief, may be ordered



support a land classification for "a new commercial agricultural project." Bill section 3 
amends AS 38 04 065(h) to eliminate the current exception against use of a site-specific plan 
to support a land classification for a new commercial agricultural project in that subsection.

Senator Lyda Green
June 29, 1995
Page 3

Bill section 2 amends /VS 38 04 045(b) to eliminate the requirement that state land classified 
for agricultural uses must first be surveyed before it may be leased, and makes corrective 
language changes to conform the subsection to technical provisions of the Legislative 
Drafting Manual.

Bill section 6 authorizes sale of state land classified for agricultural uses in parcels or tracts 
described by aliquot pans.

Installment sale issues rcIatiiir-iQ-afiricuftural land:

In light of the change proposed to the rate of interest charged on installment sales contracts 
by bill section 8. bill section 7 makes a conforming change to AS 38.05.065(c) to require that 
cenain information be incorporated into land sale contracts involving the sale of state land 
classified for agricultural uses

AS 38 05 065(a) and (b) presenbe requirements generally applicable to sale of state land on 
installment specifying, among other things, the manner of determining the rate of interest on 
the outstanding loan payments. Those provisions notwithstanding, the amendment made in 
proposed AS 38 05 065(h)(1), set out in bill section 8. fixes the rate of interest on sales of 
state land classified for agricultural uses at eight percent.

Amendments elinnnatiDE.limitiiiiQiis_an(Lsimilar prcqualirication requirements that 
bear on agricultural land:

Bill section 4 modifies the authority of the commissioner of natural resources set out in 
AS 38 05.020(b)(6) to classify tracts of state land for agricultural use. It would eliminate nil 
"prequalification" requirements that arc incidental to the commissioner's exercise of that 
authonty. thcrebv obviating requirements of preliminary submissions of agricultural plans by 
persons who sought to paiticipatc under the former agricultural development project statute 
(AS 44 33 375. repealed in 1979) Bill section 4 also operates to amend the condition under 
which development requirements under state agricultural land sale contracts may be modified 
under AS 38 (b 020(b)(7) to allow modification if either one of the two expressed conditions 
is met (rather than, under current law, both conditions)

Bill section 11. adding new subsections (d) and (e) to AS 38 05 321. enumerates certain 
things that the commissioner of natural resources may and may not do or require as to land 
classified as agricultural land that is conveyed to third pantcs, and supplies a definition for the 
phrase ‘agricultural purposes"


