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OBJECTIVES. SCOPE, AND METHODOLOGY

In accordance with the intent o f  T it les 24 and 4 4  o f  the A laska Statutes (sunset leg is la tion), 
we have rev iewed the activities o f  the Board o f  Marine P i lo ts (B M P )  to determ ine i f  it 
shou ld continue in existence. *

Objectives

As required by leg is la tive intent, this report shall be considered during the legislative 
oversight function in determ ining whether B M P  shou ld be reestablished. The law currently  
specifies that B M P  w il l terminate on June 30 , 1994 and w il l have one year from  that date 
to conc lude its a ffa irs . .

Scope and M ethodology

O u r audit rev iewed B M P ’ s implementation o f  the Marine P i lo t Act o f  1991 and how 
e ffec t ive ly  the board exercised its powers and fu lf i l led  its duties as required by that Act. The 
po l icy  o f  the Act is "to prevent the loss o f lives mul property, and to protect the marine 
environment o f  the state by requiring compulsory pilotage on the inland and coastal water 
o f  and adjacent to the stale." The Act is foundci an the premise that any type o f  marine 
accident due to pilotage e rro r , while low  in probab ility , wou ld  have a serious adverse impact 
on the State o f  A laska . This places B M P  in the o ften d i ff icu lt situation o f  having to strive 
fo r  the highest sa fe .y  standards, while  deve lop ing regulations that encourage a competit ive 
econom ic structure. S ince House B i l l  (H B )  2 37 . which wou ld  sign ificantly lessen the 
competit ive aspect o f  the Marine Pi lo t Act. was introduced in the first session o f  the A laska  
State I Sth Leg is la ture , we have ana lyzed how the passage o f  that b i l l o r  a s im ila r one wou ld  
affect B M P ’ s authority .

The scope o f  ou r  rev iew  was limited by the lack o f  read ily  ava ilab le  safety perfo rmance 
measurement data from  federal government agencies and the S late. U .S . Coast Guard , A rm y  
C o rp  o f  Engineers and members and sta ff persons o f  the National Research Comm ittee 
in fo rm ed us that pertinent safety in formation fo r  A laska coastal waters is not current o r  
read i ly  ava i lab le  fo r  o u r  sa fe ly  measurement purposes. W e  found the in fo rm ation  does not 
lend itse lf to statistical comparison on safety between federal- licensed and state-licensed 
pilots.

Du ring the course o f  ou r exam ination , we reviewed and evaluated the fo l low  ing:

1. app licab le sections o f  state and federal aatutes and regulations;

2 . interv iews with various state emp loyees including s ta f f  within the Department o f  
C om m erce  and Econom ic  Deve lopment, Department o f  Law . Ombudsman O ff ic e .
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Equa l Em p loyment Opportunity O ff ic e , Human Rights Comm iss ion , and A laska 
Pub lic  U ti l i ty  Comm iss ion ;

3 . in te rv iews with U .S . Coast G ua rd  personnel;
%

4 .  in terv iews with present and fo rm e r board members; v

5 . in terviews with A laska pilots, national and local pi lot associations;

6 . interv iews with Nationa l Research Comm ittee members;

7. m inutes o f  B M P  meetings;

8 . d irector o f  Occupational L icensing 's correspondence files;

9 . B M P  licensing exam iner's  correspondence files:

!(). B M P  licensing files;

11. investigation and litigation files;

12. o f f ic e  o f  the Ombudsman c losed case fi le ;

13. budget documents, session laws and other legislative in fo rmation relating to the 
b oa rd ’ s operations;

14 .  internal reports and documents prepared by the board:

15. financia l reports f rom  the state accounting system;

16. O f f ic e  o f  the G ove rn o r ,  Boards and Comm iss ions ’ files;

17. p r io r  yea r audit w ork  papers and audit reports;

18. in terv iews with Federa l T rade Com m iss ion  emp loyees ; and

19. other documents and interviews as deemed peilincnt.
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ORGANIZATION AND FUNCTION

Chapter 106 S LA  1970 , which established the Board  o f  Marine Pi lo ts (B M P ) ,  was made 
e ffect ive  M ay 7. 1970 . However, the statutes were s ign ificantly changed with the passage 
o f  the Marine Pi lo t Act o f  1991 to broaden B M P 's  authority . The leg is lature fe l l  it 
necessary to give B M P  broad statutory authority , which included establishing pilotage 
regions, max imum  tarif fs , and criteria fo r  the training and licensing o f  marine pilots. A l l but 
one section o f  that Ac' went into effect on Ju ly  2. 1991 . That section, which required a pilot 
to be a member o f  a pilot association, did not go into e ffect until January 1, 1993 . The 
po licy , findings, and intent o f  the Marine P i lo t Act stated, "It is tltc policy o f  the state to 
prevent the loss o f lives and property, and to protect the marine environment o f the state by 
requiring compulsory pilotage on the inland and coastal water o f  and adjacent to the s ta te"

M embership on the hoard

B M P  is composed o f  seven 
members. Membersh ip consists o f  
two pilots licensed under the statute 
who are active ly engaged in that 
pro fession , two agents o r  managers 
o f  vesse ls subject to the statutes, two 
p u b l i c  m e m b e r s ,  a n d  th e  
comm iss ione r o f  the Department o f  
C o m m e r c e  a n d  E c o n o m i c  
Deve lopment o r  his designee. A ll 
m embers must be residents o f  
A laska . Not more than one pilot 
member and one agent can be from  
the same jud ic ia l district (see
Recommendation No. 5 ) .  D ie public members cannot be engaged in the p i lo ting p ro fession , 
have a legal contract with a pilot, o r  have a direct financial interest in the pi lo ting pro fession .

Members o f  the Boa rd  o f  Marine Pi lots

Cdenn Reed. Assistant Comm iss ione r , 
Department o f  Commerce  

and Econom ic Deve lopment 
Da le  Co l l in s . P i lo t 
M ichae l O 'H a ra , Pi lot 
B o b  Watt, Agent. Chairman 
Donna Bumgardner, Agent 
M ark E . Springer, Public M ember 
John C . K leppcr . Public M ember________

Duties o f  B M P

B M P 's  statutory responsibilities include:

1. Adopting regulations establishing qualifications o f  and required training for pilot*, and
providing for examination o f  pilots.

2. Keeping a  register o f  licensed pilots, licensed dep i"y  pilots, and agents.

3. Adopting regulations requiring pilotage regions, amount o f  professional fees, 
and criteria to recognize pilot organizations.

•I. Making copies o f  the statute and regulations available upon request.
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5.

6.

7.

8. 

9.

Rev iew ing and approving articles, by laws, and rules o f  pilot organizations.

Auditing a pilot organization o r  individual pilot as necessary to implement the statute. 

Rev iew ing and approving training programs conducted by pilot organizations. 

Establishing and publishing the dates o f  future license examinations.

Establishing maximum tariffs (set 
sidebar to the right) that may be 
charged by pi lo ts fo r  the provis ion 
o f  specific pilotage services.

Duties o f  the Department o f  Comm erce and 
Econom ic Development

' Ih e  Department o f  Commerce and 
Econom ic  Deve lopment (D C E D )  provides 
administrative and investigatory assistance 
to B M P . Adm inistra tive assistance includes 
budgetary services and functions such as: 
co l lecting fees, maintaining files, receiving 
and issuing application fo rm s , and 
publish ing notice o f  exam inations and 
meetings. On  its own initiative, D C E D  
m ay conduct an investigation i f  it appears a 
person has engaged o r is about to engage in 
a practice o ve r  which D C E D  has authority . 
D C E D  can issue an order that the person 
stop the practice, bring an action in 
Supe r io r  Cou rt to en jo in  the act, exam ine 
the books and records o f  a person, and issue 
subpoenas fo r  the attendance o f  witnesses 
and records.

Marine P i lo t Coo rd ina to r

The  department m ay hire a Marine Pilot Coo rd ina tor , with the approva l o f  B M P . to assist 
the board in fu lf i l l ing  its statutory duties. The Marine P i lo t C oo rd ina to r cannot w ork  as a 
p i lo t , be an active m em ber o f  a pilot association, o r  have a financia l interest in a pilot 
association o r  the equipment that it uses.

Role o f  pilot associations

Pi lo ts  usua lly  fo rm  associations to provide service to the shipping industry. P i lo t  
associations o f fe r  centra lized dispatch o f  services to industry through its p i lo t members . The

ITEMS BMP MUST CONSII ER W HEN  
ADOPTING A TARIFF

Alaska Statute 08.62.045 specifies that BM P shall
consider the following when adopting regulations
that set maximum tariffs:

1. reasonable compensation for actual lime 
aboard a vessel as a pilot and for time 
engaged in preparing to provide pilotage 
services:

2 . differential compensation for seasonal and 
weather conditions, risks involved in 
providing pilotage service, and overtime;

3. dispatch cx|>cilscs. transportation expenses, 
and other associated costs directly related 
lo the provision ol pilotage services;

4. reasonable overhead cx|vnses lhal are 
necessity to provide year-round pilotage 
services for the region; ;uu!

5. oilier expenses identified by the board.
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associations e ither own pilot boats, o r  have agents whom make arrangements fo r  p i lo t boats, 
to carry  p i lots to and from  vessels. P i lo t associations sponsor candidates by prov id ing access 
to a training o f f ic e r  and vesse ls with which the association o r  their agent has a contract. The 
p i lo t fees are co llected by the association and pi lots receive a portion o f  the revenue 
collected .

B M P  has established fou r pilotage regions in the State o f  A laska  and has recogn ized six pilot 
associations.

Reg ion Association No . o f
Fu l l -T im e
Members

No. o f
Associate
Members

No. o f  
T ra inees

Southeast Southeast A lask ; “'Mot 
Association

20 10 3

A laska Coastw ise Pilot 
Association

7 6 5

Western Western A laska  P i lo ts Association 4 - -
A laska  Marine Pi lots 11 - -

Southcentra l Southwest A laska Pilot 
Association and Dispatching 
Serv ices

2 0 n 4

Ku skokw im
R iv e r

Ku skokw im  P ilo ts Association 2 1 -

_
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BACKGROUND INFORMATION

Piloting is the act o f  directing a vessel into and out o f  areas where navigation lias been 
deem ed dangerous or difficult. The difficulties can include restricted waterways, such as 
channels, ports or haroors; tides, currents and water depths; and type and nature o f  traffic. 
A pilot can either be a m em ber o f  the sh ip ’s crew or he can be independent o f  the crew and 
brought onto the ship solely for the purpose o f  guiding the vessel through pilotage waters. 
The p ilo t’s know ledge o f  the local geography and w eather o f  the waters he is piloting makes 
him invaluable to the vessel. The safety o f  the lives aboard the vessel and for the marine 
environm ent is the p ilo t’s responsibility.

History o f  pilotaue in the United States

Prior to the formation o f  the United States, m any maritime states had already started 
regulating pilotage. The First Congress o f  the United States had to determine which 
functions would be administered by the federal governm ent and which functions would be 
adm inistered by state governments. The Com m erce C lause o f  the Constitution grants the 
pow er to regulate interstate and foreign com m erce to the federal government. To enable the 
states to continue regulating pilotage, an am endm ent was m ade to the Lighthouse Act o f  
A ugust 7. 1789, which stated

T h a t  a l l  p ilo ts  in  th e  h a y s , in le ts , r iv e rs . In n  h o rs  a n d  p o r ts  o f  th e  U n ite d  
S ta te s , s h a ll co n tin u e  to  h e  re g u la te d  in  co n fo rm ity  w ith  th e  e x is tin g  la w s  o f  
th e  S ta te s  re s p e ctiv e ly  w h e re in  s u ch  p ilo ts  m a y  h e . o r  w ith  s u ch  la w s  a s  th e  
S ta te s  m a y  re s p e ctiv e ly  h e re a fte r e n a ct f o r  th e  p u rp o s e , u n t il fu r th e r  le g is la tiv e  
p ro v is io n  s h a ll he  m a d e  b y  C o n g re s s .

Since the passage o f  the Lighthouse Act. Congress enacted very  few laws to impact the 
s ta tes’ authority over pilotage. A law was passed in 1852 which provided for 
federally-licensed pilots to be in charge o f  vessels propelled in w hole or in part by steam and 
carrying passengers. Since 1871, responsibility for the regulation o f  m arine pilotage is 
shared by the federal government and state governments. In general terms the federal 
government, through the United States Coast Guard (USCG), regulates pilotage on enrolled 
vessels, enrolled  vessels are registered in the United States and engaged in com m erce 
between American ports. However, individual states are given the right to regulate pilotage 
on registered vessels. Registered vessels are those engaged in foreign trade. The U.S. 
Custom s Service determines in which trade a vessel is operating.

Rcnoircm em s for federal licensing

The USCG enforces federal pilotage laws and issues federal licenses to individuals w ho meet 
its requirements. In most states, i f  not all. an applicant m ust have a U SCG pilot license in 
order to obtain a state license. I h e  USCG license is usually  teferred to as a m inim um  
standard o f  com petence license. The requirements for a USCG license include a required 
num ber of months o f  sea service, a certain num ber o f  round trips, and passing a written
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exam ination. The USCG appointed a Pilotage Study G roup to make recom m endations on 
pilotage in U.S. waters. The report issued on Septem ber 1 5 ,1989  recom m ended increasing 
the sea service time and tightening record-keeping requirements to docum ent service 
qualifications.

A federal license is valid for a period of five years. F c r  renewal o f  the license, a pilot has 
to submit evidence o f  one year o f  sea service within the previous five years. Pilotage 
endorsem ents on the license do not expire, but the pilot must m ake one round trip 
refamiliarization trip over the route endorsed every five years. Por long or extended routes, 
the pilot does not have to physically make the refamiliarization trip, the pilot can  be certified 
based on his review o f  publications and charts.

Reuuircments for state licensinu

Since knowledge o f  local geography is an essential aspect o f  the pilotage profession, state 
licensing procedures require intensive on-the-job training to gain the necessary experience. 
Som e states have apprenticeship programs that provide on-the-job training. Entry into an 
apprenticeship program often requires little or no previous experience, but the training may 
last up to seven years. Other states, including Alaska, have deputy pilot program s that 
provide on-the-job training. Training for deputy marine pilot programs is often for a two- 
year duration, which is considerably less time than the apprenticeship program. This is 
because the entry  requirements for the deputy pilot includes considerably m ore sea service 
experience than the apprentice. A laska’s deputy marine pilot qualifications could take from 
one to three years to attain. All training programs require the trainee to ride a ship with a
fully licensed pilot, observing their handling of the ship. Over time the trainee begins to
handle the ship  h im self under the pilot’s guidance.

Licenses granted by the states are for a set period and must be renewed at intervals ranging 
from one to five years. Alaska has a biennial renewal. According to the American P ilo ts’ 
Association, several states have continuing training programs or requirements. Alaska has 
also  incorporated renewal requirements for marine pilots. Below is an excerpt from the 
statute on A laska ’s continuing training program.

A S  0 8 .6 2 .1 2 0 . R e n e w a l o f  L ice n s e , ( a )  In  o rd e r  to  re n e w  a  m a r in e  p ilo t  
lice n s e , a  p e rs o n  w h o  is  lice n s e d  u n d e r A S  0 8 .0 2 .1 0 0  s h a l l . . .
I d )  su b m it p r o o f  s a tis fa c to ry  to  the  h o a rd  th a t th e  p e rs o n  h a s

(A )  e n g a g e d  in  p ilo t in g  vessels s u b je c t to  th is  ch a p te r  in  the m a r in e  
p ilo ta g e  re g io n  f o r  w h ich  th e  lice n s e  is  to  h e  re n e w e d  d u r in g  a t le a s t o l) d a y s  
o f  e a ch  ca le n d a r  y e a r  in  th e  lice n s in g  p e r io d  im m e d ia te ly  p ie c e d  in n  th e  
lic e n s in g  p e r io d  f o r  w h ich  re n e w a l is  s o u g h t; o r

( I t )  co m p le te d  the  m in im u m  n u m b e r o f  r e fa m ilia r i:a t io n  tr ip s  re q u ire d  
b y  th e  b o a rd  f o r  re n e w a l o f  a  m a rin e  p ilo t  lice n s e  f o r  a  m a r in e  p ilo ta g e  
re g io n  f o r  w h ich  th e  lice n s e  is  to  h e  re n e w e d .
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A pilot is required to be employed by vessels navigating in the inland and coastal waters of 
or adjacent to the State, as defined by the board. However, certain vessels are exempt as 
detailed below.

/

AS 06.62,180 Exemptions. T h is  ch a p te r  do e s n o t a p p ly  to
( 1 ) vesse ls s u b je c t to  fe d e ra l p ilo t  re q u ire m e n ts  u n d e r 4 6  U .S .C .  8 5 0 2  e x ce p t 

a s  p ro v id e d  in  A S  0 8 .6 2 .1 8 5  (se e  b e lo w );
(2 )  f is h in g  vessels, in c lu d in g  f is h  p ro ce s s in g  a n d  f is h  te n d e r vessels, 

re g is te re d  in  th e  U n ite d  S ta te s  o r  in  B r it is h  C o lu m b ia , C a n a d a :
(3 )  vesse ls p ro p e lle d  b y  m a ch in e ry  a n d  n o t m o re  th a n  65  fe e t in  le n g th  o v e r 

d e ck , e x ce p t tu g b o a ts  a n d  to w b o a ts  p ro p e lle d  b y  s te a m ;
(4 )  vessels o f  U n ite d  S ta te s  re g is try  o f  less th a n  3 0 0  g ro s s  to n s  a n d  to w b o a ts  

o f  U n ite d  S ta te s  re g is try  a n d  vessels o w n e d  b y  the  S ta te  o f  A la s k a , e n g a g e d  
e x clu s iv e ly

(A )  o n  th e  riv e rs  o f  A la s k a ; o r
( B )  in  the  co a s tw is e  tra d e  o n  the w est co a s t o f  th e  U n ite d  S ta te s  in c lu d in g
A la s k a , H a w a ii, a n d  B r it is h  C o lu m b ia , C a n a d a ;

(5 )  vesse ls o f  C a n a d a , b u ilt  in  C a n a d a  a n d  m a n n e d  by  C a n a d ia n  c itiz e n s  
in c lu d in g  C a n a d ia n  cru is e  s h ip s , e n g a g e d  in  fre q u e n t tra d e  betw een  B r it is h  
C o lu m b ia  a n d  A la s k a , i f  r e c ip r o c a l e x e m p tio n s a re  g ra n te d  b y  C a n a d a  to 
vesse ls o w n e d  b y  th e  S ta te  o f  A la s k a  a n d  those  o f  U n ite d  S ta te s  re g is try ; a n d

(6 )  p le a s u re  c ra ft.

AS 08.62.185. Certain licensed pilots required f o r  o il tankers, (a )  A n y  o il 
ta n k e rs , w h e th e r e n ro lle d  o r  re g is te re d , o f 5 0 ,0 0 0  d e a d  w e ig h t to n s  o r  g re a te r, 
s h a ll, w h en  n a v ig a tin g  in  sta te  w a te r b e y o n d  A la s k a  p ilo t  s ta tio n s  e m p lo y  a  
p ilo t  lice n s e d  b y  the  sta te  u n d e r th is  ch a p te r.

( b )  T h e  p ilo t  re q u ire d  in  (a )  o f  th is  s e ctio n  s h a ll c o n tr o l th e  vessel d u r in g  
a l l  d o ck in g  o p e ra tio n s .

Pilot discipline

The U SCG investigates pilotage incidents that involve pilots operating under their federal 
license. The USCG has the authority to ».>sue a letter o f  warning or reprimand, levy a fine, 
or seek criminal prosecution. The USCG may suspend or revoke a p ilo t’s federal license if  
the pilot violated maritime law or regulation or was negligent or inattentive to his pilotage 
duties. At the present time, the USCG has no jurisdiction over a p ilo t’s state license if  the 
pilot was operating under that license at the time an incident took place. Both the National 
Transportation Safety Board and the USCG Pilotage Study Group recom mend that federal 
law be changed so the USCG can take action on a p ilo t 's  federal license, even if  an incident 
occurred when the pilot was acting on his state license.

All 2*1 maritime states have procedures for disciplining pilots when incidents occur while the 
pilot is operating on his/her state license. In most states, the pilot is required to report in
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writing an incident to the oversight entity. In Hawaii the oversight entity is a state 
department, but in the other 23 states the oversight entity is a board or commission that may 
or m ay not include pilot members. In many states, incidents are investigated and findings 
presented to the oversight entity by a state agency. If  just cause is shown, the oversight 
entity can suspend or revoke the p ilo t’s state license. In Alaska, reports are investigated by 
DCED, but B M P has the authority to suspend or revoke a p ilo t’s license. BM P also has the 
statutory pow er to suspend or revoke a p ilo t’s state license if his USCG license has been 
conditioned, suspended, or revoked.

M arine Pilot Act o f  1991 chances A laska’s nilotaue statute

A laska’s Office o f  the G overnor, Division o f  Policy, issued a report in November 1990 titled, 
Improving Alaska's Marine Pilotage System. The report stated that A laska’s statute treated 
licensing as an individual right rather than recognizing its importance as a public service. 
The em phasis on indiv idual’s rights had diverted B M P ’s attention from public safety issues 
facing state pilotage as B M P  was constantly dealing with controversies with individual pilots. 
T he report pointed out Assistant Attorney Generals questioned whether existing language 
granted B M P  the broad discretionary powers intended by the legislature. The report stated, 
"w eak  a u th o r ity  to  se t s p e c if ic  lice n s in g  s ta n d a rd s  h a s  re su lte d  in  the  ch a rg e  th a t A la s k a ’s 
m a r in e  p ilo t  s ta n d a rd s  a re  th e  lo w e st a m o n g  th e  m a ritim e  sta tes."

In response to the report, the legislature drafted a bill that came to be known as the Marine 
Pilot Act o f  1991. The Act made significant changes to A laska’s pilotage statute. A policy, 
findings, and  intent section em phasized safety by requiring compulsory pilotage on the inland 
and coastal waters o f  the State to prevent the loss o f  lives and property and to protect the 
m arine environm ent. The legislature gave B M P broad statutory authority, including setting 
pilotage regions, m axim um  tariffs, and criteria for the training and licensing of marine pilots. 
The effectiveness o f  B M P ’s use o f  this authority is discussed on page 31. in the Analysis o f  
Public Need section o f  this report.

H owever, tw o aspects o f  the Act created a competitive economic structure for pilotage in 
A laska, w hich was directly contrary to recom mendations made in the report. ’I'he report had 
a section on com petition and its potentially adverse impact on safety. But the legislature 
allowed a com petitive econom ic structure by stating the board could not adopt a regulation 
or take any other action resulting in anti-competitive activities. The report had 
recom m ended. " T h e  H o a r d  s h o u ld  h e  a u th o r iz e d  in  s ta tu te  to  e sta b lish  a n  e n fo rce a b le  t a r if f  
s ch e d u le , to  a v o id  u n h e a lth y  ra te  co m p e titio n  a m o n g  p ilo ts ."  Instead, ihe legislature 
em pow ered  BM P to adopt m axim um  tariffs. This means pilot associations can  com pete with 
o ther associations in their region based on price, as long as the maximum tariff is not 
exceeded.

Impact o f  econom ic structures on the pilotage profession

O f  the 24 maritime states, competition exists mainly in four states —  Connecticut, Oregon. 
Hawaii, and Alaska. H owever, we understand that certain ports in California and som e Hast 
coast areas also have com petition. Traditionally, the pilotage profession has been handled
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by states as a publicly-regulated monopoly, in much the sam e manner as a  utility company. 
This is usually accomplished by setting fixed tariffs that pilot associations can charge for 
their services and, in m any  states, by limiting the number o f  licenses granted. The reason 
advanced for a state endorsing a regulated monopoly is to protect the state’s interests by 
creating pilot independence from the shipping industry. Most pilots and their national 
association have long argued a pilot is not free to base his piloting decisions solely on safety 
considerations i f  he has to solicit jobs from industry. If acting in an employee or contractee 
situation, a pilot may decide to m ove a vessel in marginal situations lo meet a sh ipow ner’s 
schedule.

Proponents o f  competition argue the shipping industry is unlikely to place pilots in a position 
o f  having to com prom ise their independent decision-making, because the shipowner has the 
most to lose if there was an accident in terms o f  money for cargo, vessel, and insurance 
premiums. Pilots in favor of competition also allege that incidents go unreported and 
uninvestigated when there are no competing pilot associations.

A July 23, 1992 performance audit conducted by the State o f  Florida, Office o f  the A uditor 
General recom mended a competitive economic structure in spite o f  foreseeing potential 
problems if that direction were taken. The audit said additional regulations would likely be 
needed to overcom e potential problems in the areas o f  training programs for pilot candidates 
and requiring pilot dispatches for industry. The legislative response to this performance audit 
argued that piloting is a “ natural monopoly," and justified anti-competitive regulatory 
provisions upon this monopolistic structure.

The Federal Trade Comm ission (FTC) has performed several reviews o f  various sta tes’ 
statutory and regulatory policies to determine if they are too restrictive or anti-competitive. 
Reviews were performed on the State o f  Florida Board o f  Pilot Commissioners and the State 
o f  South Carolina on the Commissioners o f  Pilotage for the Port o f  Charleston. FTC has 
stated in these reviews that *W e  ha v e  n o  re a so n  to  b e lie v e  th a t h a rb o r  p ilo ta g e  is  a  n a tu r a l 
m o n o p o ly . F o r  th a t re a s o n , p r ic e  re g u la tio n  lik e ly  re p re se n ts  a  re sp o n se  to  e n try  
re s tr ic tio n s , w h ich  m a y  e n a b le  in cu m b e n t p ilo ts  to  ch a rg e  h ig h e r  th a n  co m p e titiv e  p r ic e s .’ ’ 
The FTC also stated in their review that a direct approach through vigorous safety 
regulations and enforcement is more effective in promoting safety than the indirect method 
through econom ic regulation. Interviews with F'l'C staff in W ashington D C. and the Seattle 
Regional Office have confirmed that these statements reflect the current attitude o f  the FTC 
regarding marine pilotage.

HB 237 would make Alaska nilotaee profession anti-comnelitive

House Bill (HB) 237 was introduced into the first session o f  A laska’s 18th Legislature. 
While this bill is still undergoing am endm ent as it goes through the legislative com m ittee 
process, th original bill calls for limiting the num ber o f  licenses in a region based on the 
num ber nc .ed to assure the safety o f  human life, property, and the marine environment. 
The bill also removes the tariff setting duty from BM P and calls for the Alaska Public 
Utilities Com m ission to adopt a fixed tariff.
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REPORT CONCLUSION

Alaska Statute 08.03.010 requires that the Board o f  M arine Pilots be terminated on 
June 30, 1994, with Alaska Statute 08.03.020 providing for a one-year wrap up period. As 
o f  the date o f  this report, the board is technically in its final year o f  operation, a n d . i f  no 
action is taken by the legislature, the board will be dissolved June 30, 1995. W e recom m end 
that legislation be enacted to extend the board’s termination date  to June 30. 1998, but 
rem ove all powers and duties tha make B M P ineffective because of conflict o f  interest 
situations. (See Recommendation No. 1)

The Findings and Recommendations Section describes areas where w eaknesses or conflicts 
exist. We have made recommendations which, if  implemented, will im prove the efficiency 
and effectiveness o f  the board. In our opinion, regulating and licensing o f  m arine pilots 
within the State o f  Alaska is a necessary function to ensure the protection o f  hum an lives and 
the marine environment.
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FINDINGS AND RECOMMENDATIONS

The legislature should extend the Board o f  Marine Pilots (BM P) termination date to June 30. 
1998.

Recommendation No. 1

B M P has been given the responsibility in statute to provide for the maintenance o f  efficient 
and com petent pilotage service on the inland and coastal waters o f  and adjacent to the State. 
Regulation and licensing o f  qualified professional pilots is necessary to protect shipping and 
the safety o f  human life and marine environment. As discussed in Analysis o f  Public Need 
on page 31. the board has only been partially successful in adopting regulations, licensing 
qualified applicants, and approving the hiring o f  a M arine Pilot Coordinator to conduct 
investigations which the board hears for disciplinary purposes.

Although B M P has attempted to operate in the public interest, its success has been hindered 
by circumstances beyond the board’s control. We identified two duties o f  B M P w here the 
board has been ineffective. The two causes which limit the boards effectiveness include the 
conflict o f  interest issue (see discussion on page 16) and the lack o f  economic and financial 
backgrounds o f  individual board members. The two board duties which give rise to a 
conflict o f  interest are establishing a maximum tariff (see Recommendation No. 3) and 
participating in the examination o f  license applicants (see Recom mendation No. 4).

B M P has established goals for itself that are in direct opposition to its statutory policy 
m andate to operate in a com petitive environment. Until the board can document evidence 
that a non-competitive system is superior in assuring public and environmental safety, they 
should follow statutory mandates. In this report, we identify areas where im provements are 
needed and recom m end action to correct those weaknesses. These areas include training, 
dispatching, enforcem ent or sanctions, examinations and tariffing (Sec Recommendation Nos.
2. 3, and 4). However, these weaknesses do not solely prove that a competitive structure 
will not work for the Alaskan marine pilotage profession. In our opinion. BM P has not 
exerted sufficient effort to resolve these weaknesses. Instead, their efforts have tended to 
advocate a monopolistic structure rather than a com petitive one. The Federal Trade 
Comm ission (FTC) has suggested addressing safety concerns directly through vigorous 
enforcem ent o f  safety regulations rather than indirectly through econom ic regulations.

At the present time, the board has listed FY 94 goals for itself that would make the pilotage 
profession non-competitive. Some o f  the goals listed in B M P ’s FY 93 annual report arc to 
encourage and support reform o f  pilotage statutes, including eliminating competition within 
regions and establishing fixed tariffs. These goals are discussed further on page 31 in the 
Analysis o f  Public Need section.

W hile BM P has not been entirely effective at meeting its goals, we believe removing 
time-consuming econom ic duties from BM P that create conflict o f  interest situations will 
enable  BM P to focus their attention on areas w ithin their realm of expertise. Duties that are
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C O N F L I C T  O F  I N T E R E S T  ISSUE

The m anner in which the Board o f  Marine Pilots (BM P) votes 011 certain issues has 
been greatly impacted by the Ethics Act. Below are the Alaska Statutes. Article 2, 
which defines the code of ethics applying to public officers, including board members.

Sec. 39.52.110. Scope o f  Code, (a ) Tlw legislature reaffirms that each 
pubic officer holds office as a public trust, and any effort to benefit a 
personal o r financial interest through official action is a violation o f  that 
trust.

Sec. 39.52.120. Misuse o f  O fficia l Position, (a ) .1 public officer may 
not use, o r attempt to use, an official position fo r  personal gain, and may 
not intentionally secure or grant unwarranted benefits o r treatment fo r  
any person.

(b ) A public Officer may n o t . . .
(J ) take o r withhold official action in order to affect a 

matter in which the public officer has a personal o r financial interest: o r
(5 ) attempt to benefit a personal o r financial interest 

through coercion o f  a subordinate.

During the period o f  our review, three ethics complaints have been filed against board 
m em bers. The Attorney G enera l 's  Office has stated in a letter (redated for print 
January 1. 1992. RE: Complaint pursuant to the Executive Branch Ethics Act
(AS 39.52)| that "A potential conflict o f interest exists whenever the board takes actions 
that w ill benefit the member's association and, presumably, the member.”  As a result, 
certain mem bers are precluded from voting on various board issues.

O 11 the advice o f  the assistant attorney general assigned to the BMP, the tw o pilot 
m em bers have recused themselves from discussing and voting 011 tariff issues, 
recognition o f  associations, participation in license examinations, or in reviewing 
upgrade applications that apply to their particular region. In addition, the tw o agent 
mem bers do not participate in discussion and voting on tariff issues for the regions in 
which they reside or work. In one instance, this has resulted in the board voting on a 
licensing issue with only three m em bers participating, which m ay not constitute a legal 
quorum.
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wifi in the board ’s expertise include licensing members into the profession, establishing 
continuing education and drug testing requirements, monitoring activities of pilot associations 
through approval o f  articles and bylaws, and disciplining m em bers who violate the statute 
and regulations. Those duties are com monly the purview o f  boards monitoring their 
profession.

W e recom m end B M P ’s termination date be extended, and appropriate regulatory and 
statutory changes be made to improve B M P ’s effectiveness. The regulatory and statutory 
changes we suggest are included in Recommendation Nos. 2. 3, 4. 5, and 8. We further 
recom m end that B M P ’s operations and related goals conform to the statutory policy mandate. 
If B M P  is opposed lo those mandates, the board should seek legislative revision by 
presenting clear and convincing evidence in support o f  their position.

Recom m endation No. 2

Statutes and regulations should be revised and strictly enforced lo ademiately protect the best 
interest o f  the state .

A. Com petition requires statutes and retaliations to ensure access o f  adequate training and 
dispatching of services.

A ccess to  T r a in in g

The main reason for the pilotage profession is knowledge o f  local waters. A federal 
license only addresses, in a cursory way. a person’s ability to pilot a ship: the federal 
license is weak on local knowledge. Trainees for state licenses can gain know ledge 
o f  local waters by working a port on a simulator or by gaining experience on the 
actual waterway. At present, there are no simulators in Alaska and few Alaskan ports 
have been installed on simulators in other states. Therefore, a trainee needs to gain 
experience by having access to actual vessels operating in waterways in which the 
trainee desires to be licensed.

Trainees in the Southeast Region, which until a few months ago was the only region 
with two com peting pilot associations, find it difficult to obtain access to vessels in 
order to com plete  their experience requirements (see page 3f> o f  Analysis o f  Public 
Need for explanation o f  Southeast Region situation). The sponsoring association 
assists the trainee by providing access to vessels that it has contracts with and by 
having experienced pilots conduct the training. However, the sponsoring association 
may not have contracts with vessels for all waters and ports with which the trainee 
needs experience. Naturally, a competing association is not likely to make vessels 
they have contracts with and their experienced pilots available to competitors for 
training purposes.
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W e recommend the board be given statutory authority requiring pi lo t associations to 
train a l l qua lif ied candidates regardless o f  a ffi l ia t ion . However, pi lot associations do 
not u lt imate ly  contro l access to a vessel. I f  the shipping industry wants the pilotage 
pro fession to remain competitive , industry needs to make sure their vesse ls are 
ava ilab le  to trainees from  any pilot association. B y  requiring p i lo t associations to 
train qua li f ied applicants in an equitable and tim.'ly manner, su fficient qua li f ied  pilots 
shou ld be ava i lab le  to meet the needs o f  industry.

D ispatch  o f  P i lo ts

W ith competition , pilot associations may choose not lo  prov ide services to less 
lucrative ports o r  shipping companies. The D irector o f  the D iv is ion  o f  Occupational 
L icensing (O L )  said. "The State can neither guarantee marine pilotage services tn 
industry nor insure the professional competency o f  marine pilots i f  the forces o f  
competition dictate the terms and structure o f the Alaska Pilotage System." A 
situation occurred in the Western Reg ion in 1993 where one vessel moved in Dutch 
Harbo r without a p i lo t and there was a threat other ships wou ld  a lso m ove  unless a 
pi lo t was ava i lab le  on very short notice (see page 32  o f  Ana lysis o f  Pub lic  Need fo r  
exp lanation o f  Western Reg ion  situation). When B M P  adopted emergency regulations 
to ensure pilotage service, a Superio r Court judge ruled against the board and said 
that i f  an emergent y was. in fact, found to exist the State cou ld use other a lternatives 
to ensure the ava i lab i l ity  o f  adequate pilotage services.

W e  recommend that the legislature spec ifica lly  give B M P  authority to revoke 
recognition o f  a pilot association o r  impose individual sanctions on a pi lo t o r 
association who has a qua lif ied pilot ava ilab le , but refuses to p rov ide pi lo tage services 
when requested. In addition. B M P  should evaluate and recommend to the legislature 
other methods o f  so lv ing disputes between competing associations. One poss ib ility  
wou ld  be a law  that requires reso lution o f  disputes through binding arbitration .

Alienations o f  pilot misconduct should he expeditiously handled bv O L and the board. 
Sanctions levied should be equal to the infraction.

R ep o r t in g

A pilo t is required by regulation to report to the board within 10 days any incident 
o f  a vessel they are piloting going aground, co l l id ing  with another vessel o r  a dock, 
experiencing any casualty, o r  being damaged in any way. I f  a vessel is damaged, the 
p i lo t must report the incident as soon as possib le a fte r returning to shore. A pilot 
who fa i ls  to report an incident is subject to having his license suspended at the 
board 's discretion. Accord ing to a fo rm e r Marine Pi lo t Coo rd ina to r , pi lots rare ly  
report their own accidents timely. However, O L  has found one  advantage o f  
competit ion is that a l l marine accidents, no matter how m inor, get reported by 
competing marine pilots. I f  competition were to be e lim inated. B M P  wou ld  have to 
become more  proactive and w ou ld  need to exercise its authority o f  suspending a 
p i lo t 's  license i f  he fa iled to report a marine incident.
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The Department o f  Comm erce  and Econom ic  Deve lopment, D iv is ion  o f  Occupational 
Licensing (O L )  has not been fo l low ing  up on investigative cases regarding marine 
incidents in a timely manner. Furthermore , there is no documentation o f  case 
prioritization . O f  the ten cases we reviewed, two had 110 action in the past seven 
months. The Anchorage investigator stated that he did not have time. The D iv is ion  
o f  Leg is la tive Audit had cited the same prob lem  in previous sunset audits o f  this 
board.

I he O f f ic e  o f  the G ove rno r . D iv is ion  o f  P o l ic y  had recommended in their I m p r o v i n g  
A l a s k a ' s  M a r i n e  P i l o t a g e  S y s t e m  report o f  N ovember 1990 that O L  hire, with B M P  
approva l, a Marine P i lo t Coo rd ina to r to investigate accidents and incidents o f  pilot 
m isconduct. A lthough this position was created and o r ig ina l ly  f i l led  in January 1992 . 
it was vacant f rom  December 1992  to March 1993 and from  August to O ctober 1993 . 
Investigations arc being conducted by the D irecto r o f  O L  and by O L  investigators. 
P i lots under investigation o ften continue to ho ld  their license and w ork  wh i le  an 
investigation is being conducted. I f  an investigation takes lo o  long, the public cou ld  
be endangered by an incompetent o r  negligent pilot. O L  shou ld establish 
documentation procedures tc prioritize and track cases on a continuous basis. O L  
shou ld w o rk  cases on a tim e ly  basis and c lose  those fi les which w il l not go to a 
hearing.

D isc ip l in ing

One wou ld  expect sanctions to be immediate and severe in a p ro fession whose 
national association lobbies fo r  a regulated m onopo ly  because safety is o f  paramount 
concern. Both the USC'G and other states have been critic ized in law  rev iews fo r  the 
lack o f  consistent d isc ip linary decisions and how  lax some sanctions are compared 
to the magnitude o f  the incident. In a 19X5 sunset audit, the Hawaii Leg is la tive 
Audito r found the Board  o f  P i lo t Comm iss ione rs fa iled lo  take time ly  d isc ip linary 
action, was selective in its enforcement o f  rules, and had fa i led 10 deve lop  adequate 
rules.

A la ska ’ s marine pilotage statute is founded on ihe prem ise that any t>pc o f  marine 
accident due to pilotage e rro r  while low  in probab ility , w ou ld  have a serious adverse 
impact on the State. A laska Statute (A S )  0 8 . 6 2 .1 5 0  states the board shall impose a 
disc ip lina ry  action; which can include a fine, letter o f  reprimand, o r  suspension o r  
revocation o f  the p i lo t ’ s license; i f  the board finds the pilot committed one o f  the 
o ffenses listed in that statute. S ince the A laska  statute is founded on  the prem ise o f  
low  p robab ility , but high impact, which is reflected in A la sk a ’ s entry and licensing 
requirements, we question whether the m ax imum  c iv i l fine o f  $ 5 ,0 0 0  (A S  0 8 . 6 2 .1 5 5 )  
that the (ward can impose is su ff ic iently  high enough.

Investigating
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Recommendation No. 3

The legislature should remove the •esoonsihilitv o f  setting tariffs from the Board o f  Marine 
Pilots.

A laska Statute (A S ) 08 .62 .045  requires the Board o f  Marine Pilots to adopt by regulation 
maximum tariffs that may be charged by pilots fo r the provision o f  specific pilotage services. 
We recommend that the responsibility o f  setting a maximum ta riff be taken away from  the 
board fo r the fo llow ing reasons.

Untim ely Kstab lis lunent

Prior to the Marine Pilotage Act in 1991, the board was not required to set tariffs, but to 
establish the standards by which pilotage fees may be established and to pay for audits, 
whenever necessary, to collect information needed to apply the standards.

The ta riff, that was established in 1979. remained the same until the 1991 Act. SLA  1991
Chapter 89 . Section 33 directed the board to implement the requirements fo r tariffs before 
January 1. 1992. The board did not meet this time requirement. Nor have they met 
subsequent time requirements.

The new ta riff was eventually adopted by the regulations and became effective May 1992 
with a repeal date o f  January I . 1993. As o f  September 27. 1993, proposed regulations fo r 
1993 tariffs have not gone into effect. According to O L \s regulations specialist, both pilots 
and industry do not like to be locked into a ta riff fo r a period longer than a year; yet the
board finds it impossible to adopt each year’ s ta riff in a timely manner.

T im e -C o n sum in g  P rocess

The board expended a considerable amount o f  time and effo rt into the establishment o f  the 
1992 tariff. P i lu  associations presented proposals that included proposed rates fo r their 
region along with their justification for the rates. BM P requested information on individual 
pilot income from associations so a comparison could be made to information provided by 
other states on their average pilot income. Some o f  the associations were cooperative, but 
other associations never provided the requested information.

A lso, the board created a panel, consisting o f  two board members and two non-board 
members, to assist them in their e ffo rts to establish tariffs. W hile the panel expended some 
effo rt, it was eventually abolished without providing any substantive information to the 
board.

For the 1993 tariff, pilot associations submitted proposals which were reviewed and 
discussed by the board. Throughout the process, public comments were obtained and 
evaluated. Since November 1991. ta riff setting has been discussed at almost every board 
meeting. We were told that on some occasions it was discussed over a two-day period.
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Some individuals feel that, because the board has to spend so much time on tariffs, other 
issues, such as safety and licensing, are not being dealt with on a timely basis.

A rb i t r a r i l y  Set

To determine how tariffs were set. we reviewed minutes o f  board meetings and some o f  the : 
proposals presented by the pilot associations. We reviewed proposals fo r one region and saw 
one association proposing an 80%  increase and another a 98%  increase. We were told that 
another region proposed an increase o f  approximately 300% . A lso, we discussed this issue 
with individuals involved in the process.

We could not confirm  that a specific methodology was used to establish the ta riff that was 
adopted fo r 1992. We have been told that such a methodology does not exist because the 
ta riff was arbitrarily established as a result o f a comprom ise between the board, industry and 
pilots.

Except fo r the Western Region, a ll ports in May 1992 increased by 50% . The ta riff fo r the 
Western Region increased by 35% . The proposed rates for 1993 show a change from the 
May 1992 rate fo r on ly the Southcentral and Western Regions. A ll ports in the Southcentral 
Region increased by 33%  and ports in the Western Region by 27% and 33% . Rates fo r the 
new ly created Kuskokw im  Region have been proposed and are in the process o f  being 
adopted.

R e q u i r e  f i n a n c i a l  E xp e r t ise

P rio r to adopting a tariff, AS 08 .6 2 .0 4 5 (a ) requires the board to consider various expenses 
and compensation related to pilotage services. However, the membership o f  the board does 
not require that anyone have the necessary expertise to analyze economic or financial 
information.

One o f  the proposals we reviewed contained some expenses for the association. There was 
no indication that the amounts were obtained from  audited financial statements. When 
financial data is provided fo r future ta riff setting, it should be prepared by an independent 
party and compiled in a manner that is uniform fo r a ll regions.

C o n f l ic t  o f  In te res t

•Vith two agents and two pilots on the board, a majority o f  the membership has, at some 
point, a direct financial interest (see Conflict o f  Interest discussion on page 16) in the 
decisions pertaining to tariffs. When tariffs arc set fo r the regions they represent, members 
have to recuse themselves. When this is done, it reduces the effectiveness o f  a 
seven-member board.

Because o f  the concerns enumerated above, we believe the legislature should remove the 
responsibility o f  establishing tariffs from the board. W e understand such an action is being 
considered in House B ill No. 237 . which was introduced in March 1993. It places the
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responsib il ity  o f  establishing a fixed ta r i f f  with the A laska Public Utilit ies Comm iss ion  
(A P U C ) .  W e agree that the responsibility o f  establishing tariffs shou ld be removed from  
B M P . Assigning this duty to A P U C  is an a lternative that should be considered and 
evaluated .

Recom m endation No. 4

The exam ination process for marine pilots needs to be revised.

The Board  o f  Marine P i lo ts (B M P )  has been given statutory authorization to exam ine 
applicants fo r  deputy marine pilots and marine pi lots as they deem necessary. Th rough 
regu lation , the board has required an o ra l exam ination and a written exam ination .

12 AAC 56.070. EXAM INATIONS, (a ) The examinations required by 
12 AAC 56.050(1)). 12 AAC 56.040(b ) and 12 AAC 56.050(b ) fo r  permanent 
licensure will be given at least once a year at a meeting o f  the board.

(b ) Both the written ami o ra l examination will cover the follow ing topics:
(1 ) international rules o f  the road:
(2 ) seamanship, including sliipliandling underway, docking and 

undocking, including use o f  tugs and anchors, and emergency 
procedures;

(J ) chart navigation, including aids to navigation, chart symbols and 
abbreviations, and use o f  chans in piloting;

(4 ) rules and regulations, including a ll federal and state statutes and 
regulations, affecting the piloting o f  vessels in compulsory pilotage 
waters o f  Alaska:

(5 ) pilot responsibilities, including duties o f a pilot, relationship 
between master and pilot nractical operation o f  marine radar 
including plotting, and engine order and rudder commands fo r 
U.S. merchant vessels, U.S. naval vessels, and foreign merchant 
vessels: and

(6 ) loca l knowledge o f imlividuaI geogi aphical areas, including routes 
from  sea to port and port to port, change o f  course points and 
distances passed abeam, names and locations o f  landmarks, 
waterways and aids to navigation, tides and currents, weather, 
restricted areas and explosive anchorages, di edged channels, cable 
areas, and otliei anchorages, docks and dangers.

O u r rev iew  o f  exam inations determined that topics exam ined were in accordance with 
regulations, and the indiv idua ls licensed by the board had received the required percentage 
fo r  passage. H owever , there is an apparent need fo r  a change within the cunen t written and 
ora l exam ination process.
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A. The written examination should he moro objective.

The B M P  has attempted to have a pilot board m em ber be present at the examination. 
O L  has stated the purpose o f  the pilo t 's  presence is to answer any technical questions 
that m ay  com e up during the examination, which departmental s taff cannot answer. 
The conflict o f  interest issue (see page 16) has discouraged pilot board members 
operating within the same region as an exam ination applicant from participating in 
this process.

If  a pilot board member is involved in examining pilots of a rival association, a 
question o f  unethical treatment could be raised by the applicant. In response to one 
such question, the Attorney G eneral 's  Office stated that the board m em ber questioned 
in a particular case "consistently administered exams fa irly  and objectively." 
H owever, the Attorney G eneral’s Office advised the board to consider having the non­
rival pilot proctor examinations, unless it posed an inconvenience. Nevertheless, 
pilots are  more cautious and less likely to proctor an examination for fear o f  having 
an ethical complaint filed against them.

By m aking  the examination more objective, the need for any exchange between the 
applicant and proctors could be diminished or even eliminated. This would remove 
pilot board m embers from a potential conflict o f  interest situation and alleviate any 
fear the applicant has o f  being wrongfully denied a fair chance at successful passage 
because o f  undue influence from competing forces.

B. The oral examination, as it is currently st.ucturcd. should he eliminated.

The process for the oral examination o f  marine pilots involves the board m em bers 
asking the applicant a number o f  questions from a pool of previously prepared 
questions for that region. The applicant is then required to respond to the question(s). 
The topics asked are the same as the written exam ination defined in 12 A A C  56.070.

The oral examination has not been the sole determinant in the decision to deny a 
license to  a particular applicant. Thus, its usefulness is questioned. Because o f  its 
nature, an oral examination creates a feeling o f  arbitrariness unless the oral process 
is sufficiently documented. However, w e found BM P lacks sufficient docum entation 
on their oral examination procedures. There is no reporting of which questions the 
applicant was asked, how they responded, and how the individual score w as derived. 
W ith the increase in challenges o f  board members on the conflict o f  interest issue, 
this is one m ore reason to eliminate the oral exam ination process and concentrate on 
the written examination. Unless the subjectivity is eliminated and docum entation 
procedures are improved, we recom mend elimination o f  the oral examination.

T he BM P has been given the responsibility o f  licensing qualified applicants to pilot vessels 
in Alaskan waters. By making the written exam ination m ore objective and eliminating the 
oral exam ination, we believe the BM P would be more effective and efficient in performing 
this duly.
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Recommendation No. 5

The statutory criteria for appointment and regional representation of mem bers to the BM P 
should he refined and strictly adhered to bv the ..overnor during the selection and 
appointment process. i ^

Board members are appointed by the governor, and the creation and composition o f  those 
boards arc defined within Alaska statutes.

AS 08.01.020. Hoard Organization. Hoard members are appointed by the 
governor and serve at the pleasure o f  the governor.

AS 08 .62 .0tO. Creation and membership o f  the board. There is created the 
Hoard o f Marine Pilots. It consists o f  two pilots licensed under this chapter 
who have been actively engaged in piloting on vessels subject to this chapter, 
two agents o r managers o f  vessels subject to this chapter, two public members 
in accordance with AS 08.01.025, and the commissioner o r the commissioner's 
designee. Not more than one pilot and one agent o r manager shall be from  
any one judicial district. A ll members o f the board shall be residents o f  the 
state.

According to our review o f board appointments, from a technically legal perspective, the 
board has been adequately composed per the statutes. However, public and agent m em ber 
appointm ents raise some concerns which should be addressed.

Public Member Criteria

The main purpose for public membership on regulatory boards is to add an objective 
viewpoint which is not swayed towards the profession or the industry which financially rely 
on that profession. If a public m ember is not independent from the profession and industry, 
objectivity could be compromised. Below is the legal criteria to lie used for public m em ber 
appointm ents to boards and commissions.

AS 08.01.025. Public members. A public member o f a board may not

(1 ) be engaged in the occupation that the board regulates:
(2 ) be associated by legal contract with a member o f  the occupation that 

the board regulates except as a consumer o f  the services provided by 
a practitioner o f  the occupation: in

(3 ) have a direct financial interest in the occupation that the board 
regulates.

In one instance, a public m em ber appointed by the governor to BM P had an indirect financial 
link to the cruise ship industry. A representative o f  the industry sent a letter to the board 
m em ber which an Assistant Attorney General referred to as a "thinly-veiled threat'' imposing
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econom ic sanctions against the member. In response to this letter, the member resigned his 
board seat. W e question whether an appointment o f  this nature can be independent o f  the 
forces o f  industry.

It is our op in ion that i f  an individual has a financial interest in the pilotage pro fession , 
whether that be direct o r  indirect, they shou ld not be appointed as the public member to the 
board. Th is financial interest should not lie analyzed on ly  i f  re lated to pilots, but to the 
industry which is dependent on pilotage services as we ll . T o  avo id this in the future, the 
board shou ld recommend a change in the statutes which wou ld e lim inate a public member 
candidate with any financial interest (direct o r indirect) to the p i lo tage p ro fess ion o r  the 
industry uti l iz ing that profession .

Agent M em ber C rite r ia

An agent appointment to the board has also raised some concerns which shou ld be addressed. 
An agent member o f  the board is not currently engaged in an agent ’ s capacity to p rov ide 
pi lo tage services. However, the member has p roper ly  registered with the State as an agent 
as required by statute (see be low ).

A .S' 08.62.187. Registration o f  agents required. A person may not act as an 
agent o f  a vessel subject to this chapter unless the person's name appears on 
the register o f  agents kept under AS 08.62 .040(a )(3 ).

Yet, by de fin it ion within the regulations, an agent member must be acting on beha lf  o f  an 
owne r o r  operato r o f  a vessel to secure pilotage services.

12 AAC 56.990. DEF IN IT IO N S . In this Chapter 
(1 ) "agent" means a person residing within the state who acts on behalf o f  the 
owner or operator o f a vessel with actual or apparent authority fo r  the 
purposes o f  securing pilotage services.

W e question whether this appointment was actua lly  how the leg is lature intended agents to 
be represented on the board. I f  this individual has not acted in the p ro fess ion  (.tn agent) in 
which they represent on the board, how e ffec t ive ly  do they represent that p ro fess ion?

It is ou r  op in ion  that an agent member o f  the board shou ld be act ive ly  engaged in contracting 
with an ow ne r o r  ope ra to r o f  a vessel to secure pilotage services, o r. at the very  least, be 
recently retired from  that profession . This w il l prevent an indiv idua l not active in this fie ld  
from  representing an industry in which they are not considered a "p ee r ."

R eg ion a l R ep re sen ta t io n

W h i le  B M P  appointments have met the criteria o f  not more than one pi lo t and one agent o r  
manager being from  any one jud ic ia l district, we question whether this requirement is 
mean ing fu l to the pi lo tage profession. I f  the point o f  the requirement is to ensure adequate 
representation fo r  a l l pilots, then this requirement does not ensure representation. Judicia l
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districts and pi lo t regions recognized by the board do not coincide. This means technically 
correct appointments cou ld  still result in two members from  the same pilot region but 
d iffe rent jud ic ia l districts. W e  recommend that the word ing o f  AS 0 8 . 6 2 .0 1 0  be changed to 
require not m ore  than one p i lo t and one agent nr manager shall be from  the same pilot region 
recogn ized by the board.

B y  m aking the rev is ion to the public member criteria and assuring that industry is adequately 
represented on the board through the agent seat, the composit ion o f  the board w ill be as 
intended by the legislature. Changing the geographic location criteria f rom  jud ic ia l district 
to p i lo t  region w i l l  m ake the board more representative and more e ffect ive  in accomplishing 
its purpose. W e  fu rther recommend that the gove rnor adhere to the public and agent member 
criteria when making appointments to the BM P .

Recommendation  No. 6

The  Department o f  C om m erce  and Econom ic Deve lopment (D C E D )  should continue to work 
with the O f f ic e  o f  Ihe G ove rno r , O f f ic e  o f  Mannuement and Buduet (O M B )  in establishimr 
fee leve ls fo r  occupational licensees that are more reflective o f  Ihe actual reta liatory cost o f  
the occupation .

O L ’ s m ethodo logy  fo r  determining F Y  93  fees a llocates costs to a board o r  occupation in 
one o f  two ways. Som e costs, termed direct costs by O L .  are d irectly  distributed to a 
specific licensing p rog ram . Direct costs include personnel assigned to one  specific 
occupation , travel associated with board business, public notices o f  board proceedings, and 
printing o f  board app lications and statute book lets . O ther costs, termed indirect costs, are 
a lloca ted based upon the percentage o f  licensees in each occupation compared to the total 
number o f  occupationa l licensees. These costs include the expenditures associated with 
licensing exam ine rs ’ , investigators ’ , hearing o f f ice rs ' , management ’ s, and c le r ica l s ta f f ’ s 
time.

E ffec t ive  August 2 4 . 1992 , D C E D  was required to establish fee leve ls so that the total 
amount o f  fees co l lec ted fo r an occupation approx imate ly  equals the actual regu la to ry costs 
fo r  that occupation (A S  0 8 .0 1 .0 6 5 (c ) ) .  P r io r to P Y  93 . D C E D  cou ld  establish fees that 
ref lected, but did not exceed, the actual costs o f  the activity fo r  which the fee was charged 
and cou ld  establish a fee at less than fu l l cost i f  they deemed it unreasonable to impose the 
fu l l  cost o f  the activ ity on the licensee.

O u r o f f ic e  and O M B  have both reviewed O L ’ s cost a lloca tion m ethodo logy  to determine i fW- m
it is su ff ic ient to meet the requirements o f  AS 0 8 .0 1 .0 6 5 (c ) .  Both ou r o f f ic e  and O M B  do 
not be lieve that O L 's  cost a l loca t ion  m ethodo logy  distributes costs reflective o f  the actual 
e f fo r t  spent. T h e  p r im ary  disparity invo lves the c lassification o f  licensing exam iners', 
investigators ’ , and hearing o f f ic e rs ’ time. The manner in which these three categories o f  
em p lo y ee s ’ cost have been a llocated prio r to F Y  94  can cause occupations with a large 
number o f  licensees to absorb costs that are not associated with the actual e f fo r t  spent 
regulating their p ro fession .
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In addition to our concerns with O L ’s cost allocation methodology, we found problems in 
how they distributed costs in their calculation o f  a tw o-year average of expenditures used in 
determining FY 93 license fees. The p r  coinages applied to allocate indirect costs were not 
always correct. These inconsistencies were caused by formula errors on spreadsheets 
prepared by O L staff. Also, documentation supporting some expenditures on the 
spreadsheets has not been retained. Review o f  selected current information available, does 
not confirm  these numbers. As discussed with O L staff, we recommend that O L retain 
original supporting documentation in their future distributions o f  costs.

In their Septem ber 1993, Occupational Licensing Fee-Setting Policy Assessment report OMB 
made seven recom m endations to O L on how to allocate costs so that the intent of 
AS 0 8 .0 1.065(c) is met. According to O M B ’s report, “ A follow-up review fo r  this project 
will he scheduled fo r  March 1994." D CED  has recently indicated that, for the determination 
o f  the FY 94 fees, they will allocate costs for licensing examiners, investigators, and hearing 
officers based on estimated time spent by those em ployees, with periodic adjustments to 
actual time spent in accordance with our office and O M B ’s recommendations. As o f  
O ctober 1993, the allocation o f  direct and indirect costs using FY 93 expenditure data has 
not been performed.

DCED should continue to work with OM B in establishing fee levels for occupational 
licensees that are m ore  reflective o f  actual regulatory cost o f  the occupation.

Recom m endation No. 7

O L  should continue their efforts to adequately provide public notice o f  board meetings and 
application deadlines for exam inations.

O L has not consistently provided adequate public notice o f  board meetings and application 
deadlines for exam inations. Alaska Statute 08.01.050 requires the department to publish 
notice o f  exam inations and meetings. A laska Statute 44.62.310 requires reasonable notice 
for till m eetings required to be open. T he  notice must include the date, time, and place o f  
the meeting and, if the meeting is by teleconference, the location of any teleconferencing 
facilities that will be used. Applications for exam ination must be received by the board at 
least 60 days prior to the scheduled exam ination (12 AAC 56.070).

O L ’s internal policy defines reasonable notice as at least two weeks before a regularly 
scheduled meeting and at least one week prior to an unplanned teleconference. W e reviewed 
the public notices o f  22 B M P  meetings, including teleconferences and examinations, and 
determ ined that six. o r  27%. were not adequately noticed in accordance with O L ’s internal 
policy. Four o f  those six errors related to teleconferences, and the remaining two errors were 
related to exam ination application deadline. However, the errors in the application deadline 
for exam inations did not appear to im pede applicants for licensure.

O L has a large volum e o f  public notices and the d iv ision’s public notice process is very 
labor intensive. O L  is in the process o f  initiating a system to automate the public notices.
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O L  should continue their efforts to automate the public notice process in order to ensure 
adequate public notice.

R ecom m endation  No. 8
/  '

O L  should request statutory chances to AS 08.01.050 and AS 08.01.070 to clarify 
responsibilities for Ihe taking of hoard meeting minutes and production o f  an annual report.

Alaska Statute 08.01.050 establishes D C E D 's  administrative duties for professional licensing 
boards. Alaska Statute 08.01.070 identifies the administrative duties of the boards. Included 
in the board ’s responsibilities are the taking o f  minutes and records o f  all proceedings, 
forwarding o f  a draft o f  the minutes of proceedings to the department within 20 days after 
the proceedings, and submission o f  an annual performance report to the department before 
the end o f  the fiscal year. However, we found that O L rather than the board performed these 
duties.

For exam ple, the Marine Pilot Coordinator is responsible for tape recording the board 
proceedings, recording votes, taking notes, and preparing the minutes. As a result, board 
m em bers may not review the minutes until several months later, when they may not be able 
to properly determine their accuracy. O L also compiles m uch o f  the information in the 
board 's  annual report. O L has the records needed to determine statistics such as the num ber 
o f  licenses issued and examinations given and passed.

W e recom m end that O L review the statutes and request changes that reflect actual 
responsibilities and timelines that are both practical and timely.

Recom m endation No. 9

O L  should develop and implement written policies and procedures for reporting potential 
violations o f  the Executive Branch Ethics Act to the Department o f  Law (L aw ).

‘I he Alaska Executive Branch Ethics Act vAS 39.52) requires mem bers o f  boards and 
com m issions to disclose potential violations of that Act to their designated supervisor. The 
designated supervisor for m em bers o f  a board is the chair o r  acting chair o f  the board. 
Functionally, O L staff advise the professional licensing boards as to the reporting necessary 
for com pliance with the Ethics Act, as does Law. Disclosures by board m em bers are 
com piled by O L  for submission to Law. These reports are required to be submitted on  a 
quarterly basis. Law reviews these submissions and makes available to the public a 
summary o f  the reports received with sufficient deletions to prevent disclosure o f  a person’s 
identity.

These reports have not been submitted in a timely manner. In 1991. no reports were 
submitted to Law. In 1992, reports were submitted three to six months after the end o f  the 
quarter. In 1993, the first two quarters ' reports were submitted in July. In addition, division
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personnel have indicated that there is some confusion as to vvliat should be reported. While 
s taff  at Law  believe 'hat OL understands what should be reported, written policies and 
procedures governing the reporting of potential ethical violations would benefit O L as well 
as board m em bers. There would be clear criteria for OL staff to follow as to what should 
be reported as well as when it should be reported.

Recom m endation No. 10

OL should, in conjunction with the Equal Em ployment Opportunity Office (EEO). review 
the licensure application for each professional occupation to assure that personal questions 
o f  a potential discriminatory nature are essential for prudent licensure.

The D eputy M arine Pilot, Biennial Renewal o f  M arine Pilot License, and the Vessel Agent 
Biennial Renew al applications require height, weight, and hair and eye color. The Biennial 
Renewal o f  M arine Pilot License and Vessel Agent application also asks the sex o f  the 
applicant. EEO. within the Department of Administration, Division o f  Personnel, discourages 
agencies from asking applicants information on sex. height, weight, and hair and eye color. 
If  an applicant were denied a license, the board or OL may find it difficult to prove that 
there was no discrimination involved if  this type o f  information had been provided to the 
board m em bers reviewing the application for licensure.

T he application forms used by OL should be reviewed with EEO to make sure the requested 
information is pertinent to the licensure of deputy marine pilots and vessel agents. OL 
indicated this information is requested for identification purposes lo prevent fraud when a 
licensee moves from one state to another. If this information is considered necessary for 
identification, to prevent fraud, or for other reasons, it should be separated from the 
application prior to review o f  the application for licensure.
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ANALYSIS OP tHJBMC NEED

The following analyses o f  board activities relate to the public need factors dcfincd; in the 
“sunset"  law, A laska Statute 44.66.050, These analyses are not intended to be 
com prehensive, but address those areas we were able to cover within the scope o f  our 
review.

The extent to which the hoard, commission, o r program has operated in the public
interest.

BM P has only been partially successful at operating in the public interest. Som e o f  the 
board ’s lack o f  success has been within their realm of control and som e circumstances have 
been beyond the board’s control.

Areas within the board’s control include the goals they establish for themselves, licensing 
pilots, establishing tariffs, and examination procedures. In the M arine Pilot Act o f  1991, the 
legislature established a competitive environment for marine piloting. However, the board 
has developed goals that are contrary to this mandate. Until the board can docum ent 
evidence that a non-competitive system is superior in assuring public and environmental 
safety, they should follow statutory policy mandates (see Recom mendation No. 1). BM P lias 
licensed qualified applicants, but some applicants have received their license by hiring an 
attorney and going through an appeal process. The board has not been consistent in applying 
licensing requirem ents to all applicants. Hearing officers have issued decisions based on 
precedent set by the board and point out BM P cannot be arbitrary when licensing applicants. 
B M P has not taken an active role in setting tariffs (see Recom mendation No. 3). Instead o f  
establishing a reasonable methodology, tariffs have been arbitrarily set. There have beer, 
problems with lack of documentation and clarity in B M P 's  examination process. In addition. 
B M P ’s examination process is not objective (see Recom m endation No. 4).

Those areas outside o f  B M P ’s control include the burdensome regulation process, the 
vacancy o f  O L  em ployee positions, and conflict o f  interest situations. BM P has approved 
regulations to meet the intent o f  the Marine Pilot Act o f  1991, but most of those regulations 
are still under review by the Department o f  Law. The current regulation revision process 
has been over a tw o-year period. O i.  has hired a Marine Pilot Coordinator to conduct 
investigations which the board will then hear for disciplinary purposes. But since the 
position was established in January 1992. it has been vacant for a total o f  seven months (see 
R ecom m endation No. 2). The duties o f  the board, coupled with its m em bership  
requirements, create conflict o f  interest situations. On the advice o f  Assistant Attorney 
G enera ls ’ m em bers  recuse themselves from potential conflict o f  interest situations, which 
m akes the board less effective (see Conflict o f  Interest discussion on page 16).

Limited Analysis
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77/c extent /<? which the operation o f  the board, commission, o r agency program has 
been impeded o r enhanced by existing statutes, procedures, and practices which it has 
adopted, and any other matter, including budgetary, resource, and personnel matters.

In its Annual Performance Report for FY 93, B M P stated that despite its efforts to 
im plem ent the Marine Pilot Act o f  1991, it had been "thwarted in many o f  its efforts by 
incomplete legislation, competition among pilot organizations, and a lack o f  legal support 
from  Hoard representation to the Superior court le ve l"  B M P ’s reference to incomplete 
legislation refers to the number o f  times a decision o f  the board is appealed and the board’s 
decision is not supported by a hearing officer. BM P believes the broad statutory authority 
the legislature intended to give the board is being eroded by hearing officer decisions. 
Hearing officer decisions are discussed in greater detail on page 36 in the section dealing 
with qualified applicants.

The Marine Pilot Act o f  1991 created a competitive econom ic system for the marine pilotage 
profession in Alaska. B M P has found the com petitive system required by the Act created 
situations where board members may violate the Alaska Executive Branch Ethics Act (see 
page 16) unless mem bers recuse themselves from voting on certain issues. During the period 
o f  our review, three ethics complaints have been filed against board members. 
Implementation o f  Recom mendation Nos. 3 and 4 would increase B M P ’s effectiveness as 
those recom m endations remove conflict o f  interest situations from the board.

T he third situation that led BM P to believe their efforts to implement the M arine Pilot Act 
o f  1991 has been thwarted is the lack o f  legal support from the Attorney G enera l’s Office 
in appealing a case to the Suprem e Court level. In June 1993, B M P declared an em ergency 
situation existed in the Western Region. Two com peting pilot associations operated in the 
Western Region. One pilot association had a preferred custom er policy refusing service to 
a client who uses pilots from another organization. According to a judge who later reviewed 
the situation, the com peting association had a disproportionate share o f  shipping contracts 
to its membership. An Assistant Attorney General staled that since the first association 
threatened to boycott, industry was concerned the second association would not be able to 
provide the required piloting services. BM P was informed one vessel had moved without 
a pilot when one was available because o f  the two pilot associations stances. B M P was also 
informed more ships involved in salmon fisheries would m ove without a pilot unless one was 
available on very short notice.

Believing the movement o f  a vessel without a pilot created a danger to life, property, and 
the coastal environm ent. B M P developed em ergency regulations which were signed by the 
Lieutenant G overnor on June 30. 1993. The em ergency regulations required the two pilot 
associations to dispatch pilots upon the request o f  an agent representing a vessel located in 
the com pulsory  pilotage waters o f  Western Alaska. The em ergency regulations a lso  required 
the pilot associations to accept a validly licensed pilot into its m em bership  within 24 hours 
after receiving documentation. The association with the majority o f  the piloting jobs for the 
shipping industry filed a motion in Superior Court requesting a temporary restraining order, 
to which the State responded by filing for compliance to its statute and the em ergency order.
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T he  judge  ruled against the State and said that if  an em ergency was, in fact, found to exist 
the State could use other alternatives to ensure the availability of adequate pilotage services.

B M P voted unanimously to appeal the ju d g e ’s decision. An Assistant Attorney General felt 
there were legal merits to the case that would support the board 's  petition for review. But 
a decision w as made by the Attorney G enera l’s Office to not pursue the appeal for 
administrative, rather than legal reasons. BM P believes allowing the ju d g e ’s ruling to stand 
unchallenged seriously weakens the credibility and viability o f  the board. We recommend 
the board be given the authority through statute to place the burden o f  having competent 
pilots available on the association with stringent penalties if service is refused when a 
qualified pilot is available (see Recommendation No. 2).

The extent to which the board, commission, o r agency has recommended statutory 
changes that are generally o f benefit to the public interest.

B M P has actively participated in statutory changes regarding the marine pilotage profession. 
In B M P ’s FY 91 Annual Report, the board indicated a goal accomplished for the year was 
that B M P  participated in the legislative process regarding the Marine Pilot Act o f  1991.

At the April 27-28, 1993 BM P meeting, the mem bers voted to approve the concept o f  
1 IB 237, which recom m ends changes to the Marine Pilot Act. and I IB 2-13. which establishes 
pilot requirem ents on the Kuskokwim River. In its FY 93 Annual Report, BM P staled the 
board strongly supported certain aspects o f  I1B 237. The board identified those aspects as 
being:

1. limiting the num ber o f  pilots licensed per region:
2. establishing fixed tariffs: and
3. limiting the dollar amount donated for lobbying efforts by both industry and pilot 

associations.

Although B M P  supports aspects o f  MB 237. no BM P m em bers participated in any legislative 
com m ittee  meetings regarding IIB 237 in FY 93.

In its goals for FY 94. BM P plans to strongly encourage and support reform o f  the Marine
Pilot Act o f  1991. BM P mentions its goals as being:

1. elim inating competition within regions;
2. establishing fixed tariffs;
3. firmly establishing the States’ interests as the num ber one priority in the Act; and
4. investigating greater State involvement and the possibilities o f  contract pilots and

dispatch.

B M P supports aspects o f  MB 237 and have stated so in their FY 94 goals. This hill would 
restrict com petition. M embers of pilot associations question whether B M P is specifically
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prohibited by AS OK.62 .040  (d ), which states the board may not take action resulting in anti­
competitive activities, from  supporting measures that limit competition.

The extent to which the hoard, commission, o r agency has encouraged interested 
persons to report to it concerning the effect o f  its regulations and decisions on the 
effectiveness o f  service, economy o f  service, and availability o f  service that it has 
provided.

The location, date and time o f  board meetings are published in newspapers around the State 
so that interested public members can attend the meetings. However, we found that adequate 
public notice was not always given (see Recommendation No. 7 ). O L 's internal policy 
defines reasonable notice as at least two weeks before a regularly scheduled meeting and at 
least one week prior to an unplanned teleconference. In spite o f  sometimes inadequate 
notice, interested persons are always in attendance at board meetings.

BM P has been responsive to public participants by setting a public comment time period 
each day during BM P meetings. During the lengthy regulation process, public notice was 
allowed several times during the meeting to discuss the specific sections o f  the regulations 
on which BM P  was currently discussing.

BM P has a lso called on knowledgeable public individuals to explain issues. For example, 
a local medical doctor read the State o f  Washington medical requirements and the proposed 
pilot medical requirements fo r the State o f  Alaska. The doctor o ffe red his opinion as to 
medical testing BM P  might want tt consider adopting.

When BM P has voted on some issues, the board has asked the public present i f  there were 
any questions o r p roblem s with the action taken. Individuals have used this opportunity to 
ask questions and have appeared satisfied with the responses.

In some instances BM P members have relinquished their seat to a member o f  the public fo r
commenting on a certain topic. We did not see any evidence where others who wanted to 
comment were not given the opportunity.

The extent to which the hoard, commission, or agency has encouraged public
participation in the making o f  its regulations and decisions.

BM P has encouraged public participation in the making o f  its regulations. The passage o f  
the Marine Pilot Act o f  19 !)I required BM P to extensively rewrite regulations fo r Marine 
Pilots. The process started at the January 1992 BM P meeting. Most o f  the first draft fo r the 
regulations were written by the Marine Pilot Coordinator. The draft regulations were 
released fo r public comment from  October 23 to November 27 . 1992. Twenty different 
individuals and/or groups submitted written comments. In addition, several people catnc to 
the December 1-4. 1992 BM P meeting and made verbal comment on the draft regulations.
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The draft regulations were extensive ly  revised based on the public comments received. The 
fina l regulations tried to accommodate the concerns expressed by the commenting public , 
which was composed o f  the shipping industry, pilot associations, individual p ilots, and 
captains with the A laska Marine H ighway System (A M H S ) .  B M P  decided to e lim inate a 
section that provided funding for training programs because many peop le described the 
section as vague. D rug and a lcoho l regulations were changed so that unsubstantiated Jesuits 
from  tests wou ld not be given to the U SC G . The biennial license renewal requirements were 
changed so  that A M I IS  trips would count as fam ilia rization trips. The  reg iona l requirements 
fo r  deputy marine pi lo t license were changed to accommodate two competing associations 
in the Southeast Reg ion . The D irecto r o f  Occupational Licensing re fe rred to the fina l deputy 
marine training requirements fo r  that region as "the lowest common denominator that could 
he reached by a l l interested parties."

The efficiency with which public inquiries o r complaints regarding the activities o f  the 
board, commission, o r agency filed  with it, with the department to which a board o r 
commission is administratively assigned, o r with the Office o f  the Ombudsman have 
been processed and resolved.

Pub lic  comp la in ts have been filed against B M P  with the O f f ic e  o f  the Ombudsman, ethics 
compla ints have been filed with the Department o f  L aw , and B M P  decisions have been 
appealed to O L  hearing o ff icers . W h i le  some o f  these compla ints have been processed and 
reso lved, many compla ints arc not reso lved to date. W e  found that m any cases are not 
c losed in a time ly  manner and there is no documentation o f  priorit ization o f  cases.

The O f f ic e  o f  the Ombudsman c losed two marine pilot cases during the time period Ju ly  1. 
1 989  to August 17. I W j . One case was c losed because the compla inant had not appealed 
the board 's  decision through the ava ilab le  administrative appeal process. The second case 
was c losed because the compla inant was waiting fo r  the Marine P i lo t C oo rd in a to r ’ s decision 
on his app lication and the board's subsequent action.

Th ree ethics compla ints have been fi led against B M P  members with the Department o f  L aw  
since 1991 . T w o  o f  the compla ints have been dismissed, but one comp lian t is still open. 
The open case was fi led on December 15. 1992.

O L  investigated 5 5  cases against marine pilots, unlicensed marine pilots, and marine pilots 
app ly ing fo r  entry o r upgrade during the time period P Y  91 through F Y  9 3 .  At the end o f  
F Y  9 3 .  2 0  o f  these cases remained open. As discussed in Recommendation  N o .  2, some 
cases arc not being investigated in a t ime ly manner.
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The extern to which the board o r commission which regulates entry into an occupation 
o r profession has presented (/notified applicants to serve the public.

BM P has had d ifficu lty  in issuing professional licenses and endorsements. BM P  has 
responsibility for adopting regulations establishing qualifications o f  and required training fo r 
pilots, reviewing and approving training programs conducted by pilot organizations, and 
approving license applications. As explained in Recommendation No. 4 , BM P does not have 
objective testing procedures fo r licensing applicants.

One d ifficu lty trainee applicants face is definitely the result o f  the competitive economic 
situation (see Recommendation No. 2 ). Competition can create a barrier to entry into the 
profession due to a trainee’ s inability in obtaining access to vessels to complete their 
experience requirements. A situation occurred in the Spring o f  1992 in the Southeast Region 
that illustrates how competition hinders a trainee’ s access to vessels. A trainee was being 
sponsored by one pilot association. The union for the industry endorses the competing pilo* 
association. The union sent out a letter to AM I IS deck officers requesting solidarity 
regardless o f  pilot association a ffilia tion . The letter goes on to say, "/ am deeply concerned 
that any member continuing to work, o r any other members accepting employment with this 
new splinter group, will cause a reaction against our jobs that n r  may not be able to stop."

Ten days after the union letter was sent, a letter to his shipmates went out from the captain 
o f  the ferry that the trainee was on board as a pilot observer. In his letter, the captain stated 
that he is convinced the uniot -endorsed pilots would raid AMMS positions should their pilot 
association go under. The captain went on to say. "Tor my part. /  refuse to sign another 
pilotage trip until the pilot groups are one." The captain refused to sign the trainee’ s 
pilotage trip and the trainee was required to disembark at Juneau. The captain did not appear 
to have any ill w ill toward the trainee but was instead responding to what he perceived as 
a threat. A timely and decisive action by the A M IIS  port captain alleviated the problem fo r 
pilot observers on A M IIS  vessels.

The port captain developed a formal pilot observer plan that a llow s access to A M IIS  vessels 
irrespective o f  sponsoring association. While the access problem on A M IIS  vessels has been 
solved, this same access problem exists on industry vessels piloted by competing 
associations. We recommend a statutory requirement to address equal access to a competing 
association’ s contracted vessel regardless o f  association sponsorship (see Recommendation 
No. 2 ).

The d ifficu lty o f  approving licenses by BM P is evidenced by the number o f times a hearing 
o ffice r has reversed B M P ’ s decision on denying an applicant a license o r upgrade. Over the 
two-year period o f  FY  92  and *: Y  93 . 19% . o r 20  out o f  104 applicants, were denied a 
license o r upgrade. F ifty percent o f  the applicants denied licensure or upgrade appealed that 
decision. W e reviewed the case files o f  seven o f  the ten applicants w ho appealed and found 
that two o f the cases were still open, one case was dismissed at the applicant’ s request, in 
one case the hearing o ffice r upheld B M P ’s decision, and in three o f  the cases the hearing 
o ffice r rejected B M P ’ s decision.
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The regulations regarding licenses and endorsements have been revised e ffec t ive  
October 2. 1993 . But even the new regulations do not address the essential p rob lems B M P  
has had regulating the pro fession . These prob lems are the competit ive econom ic system in 
A laska  fo r  the marine pilotage pro fession and the board 's lack o f  consistently app ly ing 
standards (S ee  Recommendation No. I ) .

One o f  the board members exp lained that : ince  competition started, applicants arc try ing to 
jum p  steps in the process o f  upgrading the ships they are licensed to pilot. The board 
m ember said that before competition went into effect, unqua lif ied applicants cou ld  not get 
past their own association to app ly  fo r  licensure o r  upgrade; the p i lo t associations wou ld  
request that the applicant obtain a l l the required experience p r io r  to app ly ing fo r  licensure.

Once B M P  granted a few pilots license upgrades without com p le te ly  fu lf i l l ing  a l l  the 
requirements, o the r p ilots challenged the licensing requirements. S ince the regu lations were 
written to a l low  B M P  to use its discretion to waive license qua lif ica t ion requirements, 
applicants can make va lid  interpretations which arc strictly fo r  personal benefit and not to 
enhance pub lic  o r  environmenta l safety.

W h i le  competit ion may have an impact on the number o f  unqu.Vificd applicants try ing to get 
licensed, another p rob lem  is that B M P  has not been consistent in en fo rc ing experience 
requirements. B M P  granted a license to two applicants who did not have the required 
pi lo tage experience. Th is licensing action on B M P 's  part has had a dom ino  e ffect in that 
two other applicants w ho were denied a license cited B M P ’ s decision in the o the r app licants ’ 
cases. In two o f  the cases we reviewed where the hearing o f f ic e r  reversed the decision o f  
B M P . the applicant was trying to jum p  steps. In the decision on one o f  the cases, the 
hearing o f f ic e r  pointed out that B M P  had issued a license to two applicants who did not have 
the required pilotage experience and that B M P  cou ld  not a rb itra ri ly  decide when to en fo rce  
experience requirements. The hearing o f f ic e r  a lso  pointed out that B M P  cou ld  not a rb itra ri ly  
require a step system unless eve ry  pilot went through that system.

B M P  appeared to be acting arb itrari ly  in choosing to take no action to renew a p i lo t 's  l icense 
in the third case we reviewed where the hearing o f f ic e r  recommended an action con tra ry  to 
B M P 's  decis ion . The hearing o f f ic e r  in itia l ly  recommended to B M P  that an interim license 
be granted to  the pilot, but the case was subsequently dism issed when the pi lo t fu l f i l le d  the 
fam ilia r iza t ion  trip requirement.

77/e extent to which Mate personnel practices, including affirmative action requirements, 
have hecn complied with hy the hoard, commission, o r  agency to its own activities and 
the area o f  activity nr interest.

W e did not find any evidence that B M P  was not com p ly ing  with slate personne l practices, 
including a f f i rm a t ive  action, in qua li fy ing applicants o r  in hiring the Marine P i lo t 
Coo rd ina to r . Each l ime B M P  has denied an applicant a license the reason has been based 
on experience requirements and not personal attributes o f  the applicant. Howeve r , we
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recommend that O L  work with LEO  to determine proper application questions (see 
Recommendation No. ,

The extent to which statutory, regulatory, budgeting, o r other changes are necessary to 
enable the agency, hoard, o r commission to better serve the interests o f  the public and 
to comply with the factors enumerated in this subsection.

Sec Recommendation Nos. 1 through No. It).
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APPENDIX A

Department o f  Com m erce and Economic Development 
Board o f  M arine Pilots 

Schedule o f  Revenues Compared with Expenditures 
(Unaudited)

(Note I)

Revenues (Note 2) $ 12,995

Expenditures (Note 3) 125 .040

Excess of Expenditures over Revenues (Note 3) (SI 12 .045 )

Note I

The Schedule o f  Revenues Compared with Expenditures was prepared from discussions with 
Division o f  Occupational Licensing (OL) personnel and from OL prepared docum ents  
com paring revenue and expenditures for fee determination. The records were not audited 
by us and. accordingly, w e  do not express an opinion on the B oard’s Schedule of Revenues 
Com pared with Expenditures.

N ote 2

A significant portion o f  revenues is com prised o f  license renewal fees. For the current fee 
structure, sec Appendix B. Licenses are renewed biennially. Because o f  the renewals, 
revenues vary substantially year-to-year. Therefore. O L com bined revenues collected in 
FY 90 and EY 91 and calculated an average in order to obtain a representative amount o f  
annualized revenues collected for com parison with expenditures.

N ote 3

Expenditures consist o f  direct costs  resulting from board m em ber activities, (i.e., travel and 
per diem) and an allocation of overhead costs o f  OL. O ur understanding o f  the allocation 
m ethodology is discussed in Recom m endation No. 6  of this report and is the subject o f  a 
Septem ber 1993 Office o f  M anagement and Budget (OVIB). Division o f  Audit and 
M anagement Services report entitled Occupational Licensing Fee-Setting Policy Assessment. 
Both our office and O M B  do not believe that O L ’s method of allocating costs  to a 
professional licensing board distributes costs reflective o f  the actual effort spent regulating 
their profession.
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A PPE N D IX  B 

D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m ic  D e v e lo p m e n t  

B o a r d  o f  M a r in e  P i lo t s  

A p p l i c a t io n, L i c e n s e  a n d  O t h e r  F e e s ’

Application and Other Fees2

Type of Fee Amount

Application $50

Examination 100

Extension of route or tonnage upgrade application 100

License endorsement application 100

License Fees

License Category
Initial and Biennial 

Renewal Fee3

Marine Pilot License $2,000

Deputy Marine Pilot License 2.000

Vessel Agent 100

'Ib e  liccming feci clinked by the Division i*f tkcupalttnal Liccmhg f i t  ibe Roald o f Marine IV  o i l aic tel oul in 
ibe Alavka AdiniiuctialiccCodc al J 12 AAC02.24O. Tlie lad fee i l l  arijic for lliic board w at effective Nirttnihcf 2*. 1992. 
According lo  lire Division o f tkcupalnmal Licencing cu ff. al iln% tunc i Ik ic  are iu i planned fee elungee for tin* board.

The Division o f (k'cupaliitial Licencing it  a lto authorized lo  charge aJminiciialivc feet. Adminicliaiivc feet include: 
duplicate licence fee. plu’ l«opy in jt fee. and penally f i t  icinclaleinctit o f a tcgrcttaiion. licence, permit or certificate which 
rcrnaint tapved for inotc ilu ii dayv

!lTlic biennial renewal \efiod for llie Board o f Mannc h i,**  ic Ik c c it i lv r I I ,  1994.
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WALTER J. H ICKEL, GOVERNOR

DEPARTMENT OF C O M M E R C E  AND 
ECO NO M IC  D EVELO PM EN T

O FFIC E  O F T H E  CO M M ISSIO N ER

P.O. BOX 110800 
JUNEAU. ALASKA 99811-0800 
PHONE (907) 465-2500 
FAX (907) 465-5442

F eb ru a ry  3 , 1994

i r a i i
CHGISLA T/VE A UD IT

D ea r M r. W e lk e r:
R E : P re lim in a ry  A ud it R ep o rt , B oa rd  o f  M a rin e  P ilo ts

The B oa rd  o f  M a rin e  P ilo ts  is an  independen t board  th a t oversees a h ig h ly  
con ten tious indu s try . O ften  decisions o f  th e  b oa rd  a re  cha llenged  by c la im s 
and  coun te rc la im s th a t a re  se tt led  a t the  H ea rin g  O ffic e r le ve l. In  the  rep o rt 
conc lusion  <i>agc 13 ), the a u d ito rs  s ta te  th a t th e ir  recom m enda tion s , i f  
im p lem en ted , w ill im p rove the  e ffic iency and e ffec tiveness o f  the  board . 
M a rin e  p ilo tage is a ve ry  com p lex and  c on tro v e rs ia l issue. I am  no t con fid en t 
th a t th is  aud it has addressee! these c on tro v e rs ia l issues su ffic ie n t ly  to  m ake 
re a lis t ic  recom m endations.
In  rev iew ing  the P re lim in a ry  A ud it R ep o rt , B oa rd  o f  M a rin e  P ilo ts , we have 
noted seve ra l d iscrepancies. A lthough som e o f  the  p rob lem s w ith  th e  re p o rt 
w ere re la ted  to each o th e r and  sp read  th rou g h ou t the docum ent, we have 
endeavored  to g roup  ou r com m ents in  re la t io n  to  the  recom m enda tion s m ade 
by th e  aud ito rs .
Recom m endation  No. 1
Tin legislature should extend the  Board of M arine  Pilots (BMP) terminat ion  
da te  to .June 30. 1998.

The depa rtm en t concurs w ith  the  recom m endation  bu t fee ls  th a t  w e m ust 
com m ent on the  tex t o f  the aud it.

T h e  au d ito rs  s ta te  th a t  the  board  is  not op e ra tin g  in the  pub lic  in te re s t 
by es tab lish in g  goa ls th a t a re  in d irec t opposition  to  its  s ta tu to ry  policy 
m anda te  to  ope ra te  in a com petitive  en v ironm en t. A lth ough  th e  h oa rd  
does s ta te  in its F Y  9 3  a n n u a l re p o rt  th a t its  g oa ls  a re  to  e lim in a te  
com petition , it was doing th is  by su ppo rtin g  le g is la t io n  th a t w ou ld  b ring  
abou t changes to  the  p ilo tage  system . T h e  board  h as recen tly  changed 
its  op in ion  on H B  2 3 /  and has ta ken  a n e u tra l position . W h ile  th is  
leg is la tion  is being considered , th is  independen t b oa rd  con tinues to act 
com p le te ly  w ith in  the law  as m andated  by T h e  M a rin e  P ilo t  Act o f  1991.
T he  M a rin e  P ilo t B oa rd  (M P B ) con tinues to  recogn ize q u a lifie d  p ilo t

M r. R andy  W e lk e r 
L eg is la tiv e  A ud ito r 
L eg is la t iv e  Budget and 

A ud it C om m ittee 
D iv is ion  o f  L eg is la tive  A ud it 
P .O . B ox  113 300  
Ju n eau , A K  9 98 11 *3300
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Mr. Randy Welker -2- February 3, 1994

o rg an iza tion s  and con tinues to  license qu a lified  p ilo ts  reg a rd le ss  o f  th e ir  
a ffi lia t io n . A lth ough  th e  com position  o f  the  hoard  c rea tes con flic t o f  
in te re s t issues, we be lieve it  h as m ade eve ry  e f fo r t  to  add ress its 
business in  a fa ir  and im p a rt ia l m ann e r.
On page 17, the au d ito rs  p lace the  bu rd en  o f  p ro o f upon the  b oa rd  to 
d em on stra te  th a t com petition  is d e tr im en ta l to p ro tec ting  the  in te re s ts  
o f  th e  s ta te  be fo re  it  e s tab lishe s g oa ls  whicn a rc  c on tra ry  to  its  
m andated  policy. A lb e it the aud it th en  con tinues to  m ake  the b oa rd ’s 
p o in t by s ta tin g  se ve ra l m a jo r flaw s in th e  p resen t system .
O n  page 17 o f  the  re p o rt , the au d ito r c ites exam p les w here  com petition  
h a s  been d e trim en ta l to  p rov id ing  t ra in in g  oppo rtu n itie s  th a t w ou ld  
fu r th e r  the s ta te ’s  in te re s t by licensing  a  b e tte r q u a lifie d  p ilo t.
O n  page 18, the  au d ito rs  c ite an  exam p le  o f  p rob lem s w ith  the  d ispatch  
o f  p ilo ts  (th e  W este rn  Reg ion inc iden t). The idea o f  a com petitive 
p ilo t in g  system  w a lk s  a fin e  lin e  between acting in  the s ta te ’s  best 
in te re s t (p ro tec ting  life , p rop e rty , and  the  en v ironm en t) and  v io la tin g  
the  p rov is ion s  o f  AS 0 8 .6 2 .1 5 7  and AS 0 8 .6 2 .1 6 3 . B y  a llow ing  p ilo ts , 
th rough  th e ir  o rg an iza tio n s , to e n te r d irec t ly  in to  con tra c tu a l 
ag reem en ts  w ith  sh ipp ing  com pan ies, com petitive p ilo tin g  h as the 
p o ten tia l to  com prom ise the p ilo t ’s  a b ility  to act independen tly , and 
th e re fo re  h as the p o ten tia l to  com prom ise sa fe ty .
On pages 16 and 21 , th e  au d ito rs  c ite  exam p les  o f  how com petitive 
p ilo tin g  has im peded the  board  in  ac ting  in the nest in te re s t o f  the  s ta te  
by c rea ting  con flic t o f  in te re s t s itu a t io n s  u nde r the  A la s k a  E xecu tive  
B ran ch  E th ics  Act. F o u r eth ics v io la t io n s  h ave  been filed  ag a in s t 
m em bers o f  the  B oa rd  o f  M a rin e  ° i lo t s ; none o f  these com p la in ts  have 
been sus ta in ed .

Recom m endation  No. 2
S ta tu te s  and reg u la tio n s  shou ld  be rev ised  and s tr ic t ly  en fo rced  to  adequate ly  
p ro tec t the  best in te re s t o f  the  s ta te .
T h e  d ep a rtm en t h as taken  a n eu tra l position  on how th e  s ta tu te  and 
u lt im a te ly  the  reg u la tio n s  shou ld  be changed. T h e  au d it i l lu s t ra te s  the  o v e ra ll 
p rob lem s w ith  the c u rre n t s ta tu te  but h a s  not probed deep ly  enough to 
v a lid a te  the  fe a s ib ility  o f  th e ir  recom m endations .
Recom m endation  2 (A )
C om petition  req u ire s  s ta tu te s  nnd re g u la t io n s to  en su re  nccess o f  adequate  
t ra in in g  and d ispatch ing  o f  serv ices.
T h e  d ep a rtm en t does not con sider th is  recom m endation  a re a lis t ic  so lu tion  to 
the  p rob lem .
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Mr. Randy Welker -3- Februnry 3, 1994

The aud ito rs  s ta te  th a t due to  the  com petitive economic s tru c tu re  o f  
m a rin e  p ilo tage in  A la sk a , th e  B oa rd  o f  M a rin e  P ilo ts  sh ou ld  be jjpvbn 
s ta tu to ry  a u th o rity  to com pel p ilo t o rg an iza tion s  to  p rov ide  tra in in g  
oppo rtu n itie s  to  a l l q ua lified  p ilo t tra in ees . H ow ever, in  th e  preceding 
p a rag rap h  th e  aud ito rs  s ta te , 'N a tu ra lly , a com peting assoc iation  is no t 
lik e ly  to m ake  the vesse ls  they h ave  con trac ts w ith , and  th e ir  
experienced p ilo ts , a v a ila b le  to  com petito rs  fo r t ra in in g  pu rposes ." Due 
to  th e  need o f  the  m em bers o f  com peting p ilo t o rg an iza tion s  to inc rease 
th e ir  num bers in  o rd e r to  ga in  an  econom ica lly  v iab le  sh a re  o f  the 
m a rk e t , P i lo t  D ock ing  E v a lu a tio n  R ep o rts  h ave  a lre a d y  lo s t th e ir  
ob jec tiv ity . These re p o rts  a re  the  basis by which the  D iv is ion  o f  
O ccupationa l L icensing  tra c k s  a t ra in e e ’s p rog ress and  e va lu a te s  h is /he r 
experience p r io r  to  licen su re . I f  a  p ilo t o rg an iza tion  needs these 
tra in e e s  to be licensed in o rd e r to compete, th e ir  t ra in in g  p rog ram  m ay 
a lre a d y  be com prom ised . I t  is  u n lik e ly  th a t a p ilo t o rg an iza tion  can be 
le g a lly  regu la ted  in to  p rov id ing  tra in in g  fo r  th e ir  com petition . I t  is a lso  
u n lik e ly  th a t in d u s try , i.e . fo re ign  sh ipp ing  com pan ies, can be regu la ted  
in to  m ak ing  th e ir  sh ip s a v a ila b le  fo r tra in in g  to  p ilo t assoc ia tions th a t 
th ey  do not ho ld  con trac ts  w ith .
T h e re  a re  m any lega l question s to be covered by th is  recom m endation . 
M a rin e  p ilo ts  c a rry  $ 2 5 0 ,0 0 0  lia b ili ty  in su rance . C an  the  b oa rd , by 
reg u la tio n , compel t ra in in g  p ilo ts  from  one p ilo t o rg an iza tion  to be 
fin a n c ia lly  responsib le  fo r  tne  actions o f  th e ir com petition ’s  tra in ee?
A lth ough  recom m endation  num ber 2 (A ) suggests g iv ing  th e  B oa rd  o f  
M a rin e  P ilo ts  specific s ta tu to ry  a u th o rity  to  revoke  recogn ition  o f  a p ilo t 
o rg an iza tion  o r im pose sanc tion s on a p ilo t who fa ils  to d ispatch  when 
a v a ila b le , it  a lso  suggests the  use o f  b ind ing  a rb it ra t io n  to so lv e  d ispu tes 
between p ilo t o rg an iza tion s  and in d u s try . A s i llu s t ra te d  by th e  p ilo tage 
d ispu te  in the  w este rn  reg ion  d u rin g  the  sum m er o f  1 9 9 3 , a p o ten tia l 
th re a t  to  the pub lic sa fe ty  by vesse ls m oving  w ithou t p ilo ts aboa rd  w ill 
no t w a it fo r tne d e lib e ra tiv e  process o f  b ind ing  a rb it ra t io n .

Recom m endation  2  (B )
A lleg a tion s  o f  p ilo t m isconduct shou ld  he exped itiou s ly  hand led  by O L  and the
board . S anc tion s levied shou ld  be equa l to  the in frac tion .
T he  d epa rtm en t ag rees w ith  the  recom m endation  but no t the suppo rting  text.

T h e  au d ito rs  suggest th a t i f  com petition  w ere e lim in a ted , th e  B oa rd  o f  
M a rin e  P ilo ts  w ou ld  h ave  to become m ore  p roactive and w ou ld  need to 
exerc ise  its  a u th o rity  o f  suspend ing  u p ilo t ’s  license i f  he/she fa iled  to 
re p o rt a m a rin e  incident. The depa rtm en t considers the suspension  o f  
a p ilo t ’s license because o f  a fa ilu re  to re p o rt an accident to  be an 
u n re a lis t ic  p ena lty . T h is  p a r t ic u la r  concern o f  the  a u d ito r is  b lown out 
o f  p ropo rtio n  inasm uch  us now tha t th e re  is a M a rin e  P ilo t C oo rd in a to r, 
the  board  is and has been proactive .
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The aud ito rs  s ta ted  th a t th e  D iv is ion  o f  O ccupationa l L icen s ing  h as n o t 
been fo llow ing  up on in ves tig a tive  cases and c losing  them  in  a tim e ly  
m anne r. The au d ito r c ites tw o cases th a t w ere rev iew ed th a t had  no 
action  ta k en  on them  in  seven m on ths .
T he  aud ito rs  cite the  vacancy o f  the  M a rin e  P i lo t  C o o rd in a to r position 
as one possib le reason  fo r  th is  defic iency and a lso  a la c k  o f  docum ented 
p rio r it iz a t io n  o f  cases.
T he  fo llow ing  is an excerp t o f  th e  D iv is ion  o f  O ccupationa l L icensing ’s 
re p ly  to the O ffice  o f  M anagem en t and  Budget reg a rd in g  p rio r it iz a tio n  
o f  investig a tions :
"W ith in  th e  In ves tig a tive  U n it , p rio r it ie s  a re  e s tab lished  as to w hat 
cases shou ld  be investig a ted  be fo re  o th e rs . A ll re p o rts  o f  noncom pliance 
re su lt  in  a  case being opened p rov ided  th e  c om p la in t is n o t fr iv o lo u s  and 
p o ten tia l v io la tion  o f  the  law  ex ists .
T he  exception to  th is  is e ith e r a noncoopera tive  com p la in an t o r the lack  
o f  a com peten t w itness. A nonym ous re p o rts  w i ll be investig a ted  i f  the  
s eve rity  o f  the re p o rt d ic ta tes such  action . Once a case is opened, the 
fo llow ing  p rio r it ie s  a re  e s tab lished  to  d e te rm in e  w here th e  scarce 
in ve s tig a to r tim e w ill be app lied :
1. inc iden ts which re p re sen t an  im m ed ia te  d ange r to the

pub lic h e a lth  and sa fe ty . T h is  inc ludes inc iden ts o f  a 
con tinu ing  n a tu re ;

2 . inc idents which by the  se ve rity  o f  th e ir  n a tu re  d ic ta te a h igh
p rio r ity . T h is  a lso  m ay in vo lve  inc iden ts o f  a con tinu ing  n a tu re ;

3 . ro u tin e  cases which m ay in vo lve  a one-tim e com p la in t;
4. inc iden ts which re q u ire  a p roac tive  in it ia t io n  o r  a re  th e  re su lt o f  

v io le n t ly  opposed schoo ls o f  th ough t fo r  p ro fe ss ion a l t re a tm en t o r 
a tim e ve rsus expected re su lts . These categories w ill m ost lik e ly  
re s u lt  in no p r io r ity  assigned . D u e  to m anpow er lim ita tion s , the 
d iv is ion  can o n ly  respond  to com p la in ts  and  m ust a llo ca te  it ’s 
scarce investig a tive  resou rces w he re  we get th e  g re a te s t re su lts . 
T h is  leaves m any p ro fess ion s w ith ou t adequate  investig a tive  
serv ices."

F rom  1989 to the  p re sen t, the  D iv is ion  o f  O ccupationa l L icensing has 
opened and investiga ted  9 6  cases in vo lv in g  s ta te  licensed p ilo ts ; d  o f  
those enses, o r  8 0 .2% , o f  th e  to ta l h ave  been closed
In  1989 , 17 cases w ere opened. A ll o f  these cases, o r  100% , h ave  been 
closed.
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In  1990 , 11 cases were opened. A ll o f  these cases, c r  100% , h ave  been 
closed .
In  1 9 9 1 , 17 cases were opened ; 15 o f  these cases, o r  88% , h ave  been 
closed. The rem a in ing  two cases, o r  12% , h ave  been fu l ly  investig a ted , 
o re  in  lit ig a tion , and canno t be closed u n t i l th e  lit ig a tio n  is completed .
In  1 99 2 , 25  cases w ere opened ; 22  o f  these cases, o r  8 8% , h ave  been 
closed . O f  the rem a in ing  th re e  cases, o r  12% , tw o a re  aw a itin g  action 
by th e  U n ited  S ta te s  C oast G u a rd  be fo re the  s ta te  can proceed, and one 
case is  pending an M OA o r  lit ig a tion  i f  th e  M OA  is  no t ag reed to.
In  1993  (to  date ), 26  cases h ave  been opened; 12 o f  these  coses, o r 44% , 
h ave  been closed. The rem a in in g  14 cases, o r  56% , a re  in  the  process o f  
being investiga ted , a re  in  lit ig a t io n , o r  a re  aw a iting  h ea rin g  o ffice r 
rev iew .
O f  a l l  9 6  cases opened since 1989 , 19 cases rem a in  open ; 14 cases, o r 
7 3 .7% , o f  those cases rem a in in g  open , w ere opened in  1993 . Som e o f  the 
cases th a t rem a in  open w ere in itia ted  by the  h ea rin g  o ffic e r and a re  n o t 
u n d e r the  con tro l o f  the D iv is ion  o f  O ccupationa l L icensing .

R ecom m endation  No. 3
The L eg is la tu re  shou ld  rem ove th e  re sp on s ib ility  o f  se tting  t a r i f f  from  the 
B oa rd  o f  M a rin e  P ilo ts
The d ep a rtm en t concurs w ith recom m endation  No. 3 .
Recom m endation  No. 4
The exam in a tion  process fo r m a rin e  p ilo ts  needs to be rev ised .
T he  d ep a rtm en t concurs w ith  th is  recom m endation .
Recom m endation  No. 4 (A )
T he  w ritte n  exam ina tion  shou ld  be m ore ob jective.
T he  d ep a rtm en t concurs w ith th is  recom m endation .
R ecom m endation  No. 4  (B )
T he  o ra l exam  as it is c u rre n t ly  s tru c tu red  shou ld  he e lim in a ted .
Because o f  the con flic t o f  in te re s t issue , com petition , and  the  p ast board 
p ractices, th e  d epa rtm en t concu rs w ith  th is  recom m endation . H ow ever, the 
board  sh ou ld  s t i l l re ta in  the r ig h t and  d u ty  to question  an  ap p lic an t as  to 
h is /h e r w o rk  experience, c red en tia ls , and app lica tion .
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Recom m endation  C
The s ta tu to ry  c r ite r ia  fo r  appo in tm en t and reg iona l re p re sen ta tion  o f  m em bers 
to  th e  B M P  shou ld  be re fin ed  and  s tr ic t ly  adhered  to  by the  G ove rn o r d u ring  
the  se lec tion  nnd appo in tm en t process.
T h e  d ep a rtm en t has no ob jection  to th is  recom m endation  b u t fee ls th a t the  
au d it m ade o n ly  a c u rso ry  rev iew  o f  the  p rob lem s concern ing the  com position  
o f  th e  b oa rd .
R ecom m endation  N o. 6
T h e  D ep a rtm en t o f  C om m erce nnd Econom ic D eve lopm en t (D C E D ) shou ld  
con tinue to  w ork  w ith  the  O ffice o f  the  G ove rn o r. O ffice  o f  M anagem en t and 
Budget (O M B  > in e s ta b lish in g  fee le ve ls  fo r occupationa l licenses th a t a re  m ore 
re fle c tive  o f  th e  a c tu a l re g u la to ry  cost o f  the occupation .
A s th is  recom m enda tion  is app lied  to  the  M PB , the d epa rtm en t d isag rees w ith  
th is  recom m endation  because it  is n on re flec tive  o f  the  M PB  fee se tting  
p ractice . T h e  a u d ito r ’s  com m ents a re  gene ra l in  n a tu re  and app ly  to  o th e r 
occupations bu t n o t th e  M P B . T he  1991 M a rin e  P i lo t  Act a u th o rize s  a M a rin e  
P i lo t  C o o rd in a to r w ith  the combined re sp on s ib ility  o f  board  execu tive  sec re ta ry  
and  in ve s tig a to r. T o  pay  fo r  th is  new position , a l l licensed p ilo ts  w ere sub ject 
to  a  one -tim e ad d it io n a l $ 8 0 5 .0 0  fo r F Y  92. T he  b i-an nu a l license fees fo r  
p ilo ts  inc reased  from  $ 1 8 0 .0 0  to  $ 2 ,0 0 0 .0 0 . These fees w ere co llected  as o f  
J a n u a ry  1, 1 99 3 , con sequen tly  the  M PB  was the f ir s t  board  to  h ave  its  fees 
ad ju sted  to  re fle c t th e  ac tu a l cost. The d epa rtm en t does ag ree th a t the 
accoun ting  system  is no t perfec t, but w ith add itio n a l s ta ffin g , m ore  precise 
accoun ting  can be ach ieved .
An O M B  au d it o f  th e  d ep a rtm en t fee se tting  p ractice w as com pleted in e a r ly  
O ctober. O M B ’s recom m enda tion s fo r  d e fin ing  d irec t costs, inc lud ing  th e  
im p lem en ta tio n  o f  tim ekeep ing  record s fo r licensing  s t a f f  in ves tig a to rs  and 
h ea rin g  o ffic e rs , h a s  been im p lem en ted  effective J u ly  1, 1993 by the d iv is ion  
fo r a l l occupations.
T h e  O M B  au d it recom m ended  a cap or. in c rem en ta l fee inc reases o f  no m ore 
th an  10 -25%  pe r licen sing  period . This is p rob lem atic  inasm uch as it  p laces 
a lim it on recove ring  the  a c tu a l cost o f  licensing the p ro fession . U np red ic tab le  
nnd un fo reseen  p rog ram  expenses occur due to in vestig a tion s , lit ig a tion , and 
le g a l ch a llenges which a re  n o t con tro lled  by the board  o r the  d iv is ion . L im itin g  
e xp end itu re s  in o rd e r to  com p ly w ith  these caps is an tic ip a ted  to have se riou s  
e ffec ts on the  d iv is ion ’s  ab ilit ie s  to  com ply w ith th e ir  s ta tu to ry  m andates. 
U n d e r the  p re sen t schem e, once a p rog ram  has expended its  "acceptab le lim it"  
fo r  fee in c rease  ad ju s tm en ts  u nd e r the O M B recom m endations and in 
accordance w ith  AS 0 8 .0 1 .0 6 5 , the  board w ill e ffe c tive ly  bo shut, down fo r the 
rem a in d e r o f  th e  fisc a l y e a r . 'H ie consequences have p o ten tia l h ea lth  and 
sa fe ty  r is k s  as w e ll as p o ten tia l econom ic h a rd sh ip s  fo r licensees who w ish  to 
renew  th e ir  licenses, s it fo r  e xam in a tion s , etc. 'H ie d iv is ion  w ill m ake  requests
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fo r  a d d itio n a l spend ing  a lloca tion  to L eg is la tiv e  Budge t and  A ud it C om m ittee  
to  a lle v ia te  these h a rsn  consequences, b u t fa ilin g  fa v o ra b le  con sid e ra tion , th e  
d iv is ion  m ust con tro l its  expend itu res .
T he  d iv is ion  does n o t fu l ly  concur w ith  the  au d it find ings th a t e r ro rs  w ere 
m ade in  the  ca lcu la tion  o f  a tw o -yea r ave rag e  o f  exp end itu res used  to 
d e te rm in e  the  F Y  93  license fees, and  as  a re su lt , license fees did n o t t ru ly  
re f le c t the  cost o f  p rov id ing  re g u la to ry  serv ices to  each occupation . D e ta iled  
exp end itu re  in fo rm a tion  used in ca lcu la tin g  a tw o-yea r ave rag e  w as based on 
in fo rm a tio n  ob ta ined  from  th e  s ta te  accounting  system  a t  the  tim e th e  decision 
had  to be m ade. The data generated  from  the  s ta te  accounting system  fo r the  
pu rposes o f  th is  a u d it has changed from  da ta  ob ta ined  by d iv is ion  s t a f f  when 
fee decisions were made.
In  conc lusion , the D epa rtm en t o f  C om m erce and Econom ic D eve lopm en t has 
w orked  w ith  the O M B  aud ito r on a con tinu ing  basis reg a rd ing  th is  issue.
Recom m endation  N o . 7
O L  shou ld  con tinue th e ir  e ffo rts  to adequa te ly  p rov ide pub lic  notice o f  board  
m eetings nnd app lica tion  dead lines fo r exam ina tion s .

The d iv is ion  is con tinu ing  to in su re  th a t each board  m eeting  and  
e xam in a tion  is p ro p e r ly  pub lic noticed. As ind icated  in  th e  re p o rt , fo u r 
o f  th e  six  e r ro rs  concerned te lecon ferences. The m a jo r ity  o f  these 
te lecon fe rences invo lved  a se ries o f  em ergency m eetings o f  th e  board  
concern ing  the  possib le cessation o f  p ilo tage  in  th e  W este rn  P ilo tag e  
Reg ion due to  a d ispu te between p ilo tage  assoc ia tions . A ll in te res ted  
p a rtie s  associated w ith  th is  s itu a tion  w ere  notified  o f  th e  te lecon ference 
and  pa rtic ipa ted  in  it. N o com p la in ts  o f  n o t being notified  h ave  been 
received . C onsequen tly  the in ten t o f  the  s ta tu te  has been m et bu t th e re  
ex ists  no docum enta tion  in  the  reco rd s th a t p rop e r notice w as g iven 
th rough  the n o rm a l process. The B oa rd  o f  M a rin e  P ilo ts  is o p e ra tion a l 
in n a tu re  inasm uch as the board  is re spon s ib le  to in su re  sa fe  p ilo tage 
th roughou t the  s ta te  and m ust act accord ing ly .

Recom m endation  No. 8
O L  shou ld  request s ta tu to ry  changes to AS 0 8 .0 1 .0 5 0  and  AS 0 8 .0 1 .0 7 0  to 
c la r i fy  re sp on s ib ilit ie s  fo r the  ta k in g  o f  hoard  m eeting  m inu tes nnd the 
p roduction  o f  an an nu a l repo rt.
A rew rite  o f  A S 08 .01  is a v a ila b le , and the d iv is ion  is seek ing  leg is la tiv e  
sup po rt to  in troduce it. The rew rite  m akes num e rou s  re v is ion s  inc lud ing  
am endm en ts to  the  s ta tu te s  cited in th is recom m endation .
T he  rew rite  inc luded rev is ion s which m ake  d ra ft in g  m inu tes a  d epa rtm en t 
re sp on s ib ility . I t  a lso  p rov ides fo r an a n n u a l rep o rt d ead lin e  subm iss ion  o f  
A ugust 1. T ne  a n n u a l re p o rt d ead lin e  rev is ion  is  necessary as m any  s ta tis tic s
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February 3, 1994

Mr. Randy S. Welker 
Legislative Auditor 
Division of Legislative Audit 
P.O. Box 113300 
Juneau. AK 99811-3300

Dear Mr. Welker:

We arc responding to your request for a written response to preliminary audit report 
08-1415-94 Department of Commerce and Economic Development. Board of Marine Pilots. 
dated November 4. 1993.

We are pleased that Legislative Audit has concluded that appointments to the Board of 
Marine Pilots have been made in accordance with state statutes IRecommendation no. 5. 
page 241.

Regarding Recommendation No. 5, the follov/ing response is made:

The Governor's Office believes that the public member in question had no "direct financial 
interest in the occupation that the board regulates". This is in accordance with
08.01.025, relating to public members of occupational licensing boards. Legislative 

Audit concluded the same. We believe that the appointment of this public member was in 
accordance with statute. Legislative Audit reached the same conclusion.

However, Legislative Audit determined that the public member in question must have had 
on indirect conflict of interest since he resigned after a threat from the cruise ship industry. 
We believe that the fact that the cruise ship industry threatened this member and that this 
member chose to remove himself from this situation docs not indicate that the public 
member had a conflict of interest. We believe this presumption of Legislative Audit to be 
in err and unsubstantiated.

Thank you for the opportunity to comment.

Sincerely,

Kristie D. Leaf
Director, Boards and Commissions

WALTER J. HICKEL
o n v c i i N a n

S  T  A T  13 O  F  A
o r n c q  o r  t m c  d o

•  I  IJ N  V. A  I f
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LE G IS LA T IV E  BU D G E T A N D  A U D IT  C O M M ITTE E
Division of Legislative Audit

P .O . B ox  1 13300  
Juneau, A K  9 9 8 1 1 -3 3 0 0  

( 9 0 7 )4 6 5 - 3 8 3 0  
FA X  (9 0 7 ) 4 6 5 -2 3 4 7

February 4, 1994

M em bers o f  the Legislative Budget 
and Audit Committee:

W e have reviewed the Department o f  Com m erce and Economic D evelopm ent’s and the 
Office o f  the G overnor’s responses to ou r audit report. However, nothing has been brought 
to our attention which would change our position to our recommendations. W e have 
addressed only those recom mendations in which the departments have taken exception to.

We agree marine pilotage is a  very complex and controversial issue and the board oversees 
a highly contentious industry. During the course o f  our audit, we interviewed proponents 
o f  com petition and monopoly. In order to obtain an unbiased understanding o f  this 
contentious and complex marine pilotage industry we contacted neutral professionals 
including the United Stales Coast Guard  (USCG), the Federal Trade Comm ission (FTC), plus 
m em bers  and staff o f  the National Research Council Study.

R e c om m en d a tio n  N o . I

W e arc pleased to note that the board has, subsequent to our audit field work, stated their 
intentions o f  taking a neutral position on the passage o f  House Bill (MB) 237. That bill has 
been revised in committee to em phasize the need for an independent, impartial, and unbiased 
board with regards to exam inations and the issuance and renewal o f  pilot licenses. We 
concur that an unbiased board is important and required for efficient and effective oversight 
of the present competitive marine pilotage structure in Alaska. However, the department 
continues to support the non-competitive provisions o f  I IB 237 by claiming weaknesses in 
the present system pointed out by the auditor proves that competition is detrimental to 
protecting the interest o f  the State.

T he  legislation introducing competition to the marine pilotage profession in the State o f  
A laska was implemented as recently as 1991. W e question whether the implementation o f  
com petition could Ik* fully evaluated and an adverse conclusion drawn by the board in such 
a short period o f  time. As we state in Recommendation No. I, we do not believe that the 
board has exerted sufficient effort to resolve these weaknesses. Instead, their efforts have
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tended to advocate a monopolistic structure rather than a competitive one. The FTC has 
suggested addressing safety concerns directly hrough vigorous enforcem ent o f  safely 
regulations rather than indirectly through economic regulations.

In the departm ent’s response to our report, they raise concerns regarding recom mendations 
to training, safety, and conflict of interest issues o f  the board. O ur report docs point out 
weaknesses in which problems presently exist in the S tate 's  com petitive structure, yet 
recom mendations to resolve those weaknesses within the competitive structure have also been 
suggested.

W e have recom mended that statutory changes be made to require a pilot to train any 
qualified candidate regardless o f  pilot association affiliation. However, as recently as 
January 1994. the board has introduced changes to their regulations in direct opposition to 
this recommendation. This change states that "a training pilot may not be compelled to 
accept a trainee." In our com ments to Recommendation No. 2 below, we will address this 
issue in more detail.

The department has stated in their response that by allowing pilots to enter into contractual 
agreements with shipping com panies there is a potential to com prom ise safety. However, 
neither the department nor the board has demonstrated or furnished docum r.tuition or 
overw helm ing evidence that a competitive system has com prom ised safety in A laska or other 
jurisdictions. Attempts were m ade to gather information from the USCG and the A rm y Corp 
o f  Fnginecrs to analyze shipping safety in Alaska, but sufficient data was not available to 
perform such a study.

The department acknowledges that the composition o f  the board creates conflict o f  interest 
issues. The department has concurred with Recommendation Nos. 3 and 4 regarding the 
tariff setting and examination processes. Implementation o f  these recom m endations will 
eliminate most conflict o f  interest situations which arose within A laska’s competitive 
structure.

R ecom m en d a tio n  No. 2

In developing this recommendation, we discussed the possibility o f  com peting associations 
training all qualified trainees with an Assistant Attorney General. He stated that the 
suggested statute change would not be considered unconstitutional and would be defensible 
in court, lie  also added that a similar situation is already evidenced in case law o f com m on 
carriers being required to haul freight for their competitors. Without such statutory 
requirement, pilot associations are not likely to train their competitors. The departm ent 's  
response acknowledges that the board has not thoroughly researched this issue.

AIAH.A »T\n IJflJLAtt 11 -54- DivwoN o f  t i c u i a u v i . ai w r
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A similar situation arose within the Alaska M arine H ighw ay System (A M IIS) ferry system 
where A M IIS  personnel affiliated with one association refused to train pilot trainees o f  their 
competitor. The A M IIS  port captain was able to resolve this issue by allowing trainees 
equal access to A M IIS vessels irrespective o f  their sponsoring association. This issue was 
resolved with little, if any. board involvement. However, to ensure equal access to training 
on industry’s vessels, the board will need to take the same active approach as the A M IIS  
port captain. The authority for this action will be gained through the recom m ended statutory 
changes.

The department m entions a possible problem in the current training process is the lack o f  
objectivity o f  the pilot docking evaluation reports. These  forms are utilized to track the 
trainee’s progress and evaluate their experience prior to licensure. The reliability o f  these 
forms has been questioned by the department, when the pilot associations are evaluating their 
sponsored candidate. An advantage o f  having com peting pilot associations train qualified 
candidates is that the pilot docking evaluation reports, with oversight by the M arine Pilot 
Coordinator, w ould  enhance the possibility o f  regaining their objectivity.

The department has stated that they believe it to be unlikely that foreign shipping vessels will 
m ake their ships available for training. We believe that industry is an advocate o f  
competition; therefore, they would have an incentive to ensure that com petition remains by 
cooperating in this training effort. In addition, the departm en t’s response acknow ledges that 
the board has not researched this issue.

The department states that many legal liability questions arise out o f  requiring associations 
to train com peting pilot trainees. These are very good questions that the board should be 
pursuing answ ers to rather than claiming the com petitive structure will not work.

The Assistant A ttorney General was also consulted regarding the dispatching issue. His 
response was that pilot associations could not be forced to accept a less lucrative jo b  o \ c r  
another, but that they could be penalized for their failure to provide a pilot when one was 
available. This last issue v 'as considered defensible in court.

In the response, the departm ent stated that the suspension o f  a p ilo t’s license, due to a failure 
to report an accident, is an unrealistic penally. However, this sanction is clearly  outlined in 
12 A AC 56 .960  (e) which is a regulation developed by the board. It is important to have 
in place appropriate enforcem ent sanctions, in a com petitive structure, in order to regulate 
the profession.

The departm ent noted that policies to prioritize cases for investigative purposes do exist. 
However, during our review o f the investigative files, there was no  physica l d ’jc tim cn fa lio n  
which defined the priority of a particular case. O ur recom m endation is that the 
d o c u m e n ta t io n  o f  those procedures to prioritize be maintained within each case  file and 
cases should be tracked on a continuous basis.

A lA S K A  M A H  t m t u t v a i
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In order to resolve the questions raised by the department in their response to this 
recom mendation, we believe it is the board 's  responsibility to investigate these options rather 
thatt respond that our recommendations are unrealistic. To our knowledge, the board has not 
attem pted to review these possibilities.

Recom m endation No. 5

W e have read the response from the Office o f  the G overnor regarding appointments to the 
Board o f  M arine Pilots. Although the governor’s office states that the public m em ber in 
question did not have a direct no r an indirect financial interest, we disagree. The purpose 
o f  having public mem bers on boards is to provide an unbiased viewpoint. If those public 
m em bers are not free from any interests which may influence their opinion, their objectivity 
could be com prom ised. We are not suggesting that the public m em ber in question 
com prom ised  himself, and in fact feel that his immediate resignation was appropriate under 
the circum stances. Since this public m em ber withdrew his seat due to a threat which would 
impact his financial well being, this clearly demonstrates an indirect financial interest to 
industry.

Recom m endation No. ft

W c have reviewed the agency’s response to Recom m endation No. 6 and provide the 
following clarification. We agree that the recommendation is general in nature and addresses 
the d iv ision’s fee-setting policy as a whole. O f  the SI 25,000 average expenditures allocated 
by the division to the Board o f  Marine Pilots, almost HO % (approxim ately $97,000) is 
associated with the Marine Pilot Coordinator position which is directly funded by marine 
pilot fees. However, a portion o f  costs associated with the d iv ision’s investigative unit and 
hearing officers ',  w hom  address marine pilot issues, have been allocated to the board in the 
method described in the recommendation.

Recom m endation No. It)

All state docum ents  and forms utilized by this board should be free from potentially 
discriminatory information. We suggest that the board work with the Equal Em ploym ent 
O pportunity  O ffice to ensure that forms are free o f  this information. As a result, the 
protection o f  the board against discrimination claims would  Ik* enhanced.

A nalysis o f  Public Need

W e understand that a difference in opinion exists for calculating the effectiveness o f  the 
board in approving licenses. However, we do not believe the board can  stale that it was

•56*
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correct in issuing licenses 97.1% o f  the time. There is no third party review of all 
104 licenses granted o r  denied. This review would be necessary in order to sustain the 
97.1% effectiveness claimed by the department. Therefore, the methodology w e use to 
evaluate the effectiveness o f  the board ’s license decisions is solely based upon thoscicascs 
which were appealed.

Sincerely,

aiaiaa il*n i i u i m u ••
•57-
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I n t r o d u c t i o n

N o t e :  T h i s  p a p e r  o n  t h o  s t a t u s  o r  t h e  s t a t e ' s  m a r in e  p i lo t a g e  s y s t e m  i s  in t e n d e d  
a s  a  b r i e f i n g  d o c u m e n t  f o r  t h e  i n c o m in g  a d m in i s t r a t i o n .  P u b l i c  r e l e a s e  o f  t h e  
c o n t e n t s  i s  e n t i r e l y  a t  t h e  d i s c r e t i o n  o f  t h e  C o m m i s s i o n e r  o f  C o m m e r c e  a n d  
E c o n o m ic  D e v e lo p m e n t .

Marine pilots are responsible I or the movement of foreign shipping through our coastal 
waters and docking of vessels at Alaskan ports. Most citizens are unaware of the vital 
rolo performed by pilots every day or the awesome burden of individual liability that 
comes with a state manno pilot license. The local knowledge and ship handling abilities 
of pilots are essontial for protecting lives, property and the marino environment and 
problems within the pilotage system have potentially catastrophic consequences. In 
fact, the problems discussed herein have been cited by investigators as contributing to 
at least one recent accident, which makes asserting the state's interest in maintaining a 
safe and efficient oiloiage system a high public safety oriority. There is also some need 
to get a grasp vf the situation quickly as tho Board of Manno Pilots, charged with 
regulating the profession, is slated to sunset on June 30.1995.

The report begins with a description of the grounding of tho cruise ship N ie u w  
A m s te r d a m  near Ketchikan last August. Competition between pilot groups, legal 
challenges to tho authonty of the board to regulate the profession, and contradictions in 
the state's Marine Pilot Act are cited as factors contributing to the procont situation 
where such accidents are likely and perhaps inevitable. The perspectives of the various 
stakeholders in Alaska's marine pitotage system are identified and discussed 
Competing interests involved in developing the Marine Pilot Act of 1991 are analyzed to 
explain how economic considerations have como to predominate over safety concerns 
in the regulatory process. Ongoing efforts of the board to implement the Act are 
summanzed. Finally, the pros and cons of three alternative policy approaches for 
rectifying problems within the system are discussed.

Several appendices are included to provide backup information. Appendix A provides 
details on contradictions within the Manne Pilot Act of 1991. Data on the license staius 
of pilots and their associations as well as significant statistics on recent incidents 
involving ships in Alaska waters, investigations, lawsuits and administrative hearings are 
contained in Appendices B and C. Appendix D is a letter from Department ot 
Commerco and Economic Development Commissioner Paul Fuhs reauesting this study 
and Appondix E is a letter from Captain Michael Clinkscales cited in the report.

T he N i e u w  A m s t e r d a m  Grounding

f l o t o :  T h i s  a c c id e n t  Is  c u r r o n t ly  u n d e r  in v e s t ig a t i o n  by  th e  U .S .  C o a s t  G u a r d ,  th o  
N a t i o n a l  T r a n s p o r t a t i o n  S a f e t y  B o a r d  (N T S B )  a n d  S t a t e  o f  A la s k a .  D i v i s i o n  o f  
O c c u p a t i o n a l  L i c e n s i n g .  T h e  U .S .  H o u s e  S u b c o m m i t t e e  o n  N a v ig a t i o n  a n d  th e  
M e rc h a n t  M a r in e  h a s  r e c e iv e d  t e s t im o n y  f r o m  th e  N T S B  o n  th e  N leu w  A m ste rd a m  
g r o u n d i n g  d u r i n g  i t s  h e a r i n g s  o n  c r u i s e  s h i p  s a f e t y  In  A m e r i c a n  w a t e r s .  T h i s  
in c id o n t  h a s  p r o m p t e d  th e  N T S B  t o  c o n s i d e r  h o ld in g  p u b l ic  h e a r i n g s  In  t h e  n e a r
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fu tu ro  o n  th o  p l lo t o g o  s itua t ion  in A la ska . A ll o f  the  in fo rm a t ion  u s e d  In c om p i l in g  
th is  a n a ly s i s  w a s  taken  f r om  pub lic  s o u r c e s . 1,3,7

At 0610 on August 9th 1994, the 704 foot, 34,000 gross ton cruise ship Nieuw 
Amsterdam, carrying 1.225 passengers and 500 crew was steaming at 15 knots 
through Nichols Passage (10 knots over ground) in heavy current and thick fog when 
she grounded on tho rocks at Gravina Point near Ketchikan. The ship struck at an 
oblique angle rupturing tho bulbous bow and deforming 220 feet ol the portsido hull and 
bilge keel. One of the four blades on the port propeller was sheared oft and the others 
severely bent. Fortunately, only the lower forepeak tank was ruptured and the ship did 
not flood beyond the collision bulkhead A few hundred gallons of hydraulic fluid were 
spilled from the destroyed propeller's controllable pitch hub (the ship carried 
approximately 63,000 gallc is of fuel). A3 most passengers on board were asleep, thero 
were no significant injunos and the Nieuw Amsterdam was able to refloat herself off the 
rocks at about 0730 the samo morning. According to informed investigators, it was 
almost miraculous that the null was not nppod opon, which would have probably caused 
the ship to capsize and sink. A major tragedy was narrowly avoided.

About 45 minutes pnor to the accident, a state pilot and an unlicensed obsorvor boarded 
the ship to bring her into Ketchikan. Both tho pilot and obsorvor were members ot 
Alaska Coastwise Pilots (ACP), one of two pilot associations serving the Southeast 
pilotage region, which extends from Ketchikan northward to Yakutat. At the time she 
struck, tho ship was being conned from the starboard radar console by tho observer 
under ihe supervision of the pilot standing behind him. Apparently, the observer did not 
posses a federal pilotage endorsement for any Alaskan waters on his masters license.

Under provisions of Alaska's Marine Pilot Act of 1991, tho training programs of pilot 
associations must be approved by Ihe Board of Marine Pilots to ensure compliance with 
professional standards. The ACP training program had been approved by tho board 
State law also requires that entrants into a state sanctioned training program meet 
stnngeni entry requirements, among which is a  valid federal pilotage endorsement for 
the region. As he did not Qualify as a trainee, it was illegal for the observer to be m 
control ot tho ship. The captain and several officers were also present on the tndge at 
the time, operating the ship’s state ol the art navigation equipment.

Prior to tho grounding, the observer had nevor handled the Nieuw Amsterdam, though 
he had made several transits of Nichols Passage as an observer. Most of his sea 
career had been as a Panama Canal pilot. The supervising pilot was on loavo from the 
Alaska ferry system and was more familiar with the handling cnaractenstics of femes, 
which have a high horsepower to weight ratio, dual rudders and bow thrustors Tha 
Nieuw Amsterdam has only a single ruddor and is much lower powerod in companson 
to its tonnage, hence much less maneuverable than a ferry.

1'Pilots plead mo 5th when Questioned about grounding.* Mormon l  Edwards. Mann* Otfosr and 
i rAntponjtcn News. September 1994 p 33

• trow me N ie w  Amsterdam fours horrock in Alaska* Professeinai Manner. December /January 1995. 
pu 30*39.

Jinvestigative Me on Nicvw Amsterdam released by U S Coast Guard.
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In Hindsight, it appears that the ship was moving too fast for the conditions and that tho 
pilot exorcised poor judgment by relying on radar screen "eyeball navigation," rather 
than traditional chart plotting in transiting a dangerous passage. (In fact tho ship's 
second mate, who was manning the centerline radar, reportedly warned tho captain and 
pilot that they were steaming too fast for the conditions and that tho pilot had missed his 
turn.)

Ostensibly this groun^ng was unremarkable, aside from the fact that it was extremely 
lucky the N ieuw  A m sterd a m  did not sink, no one was killed or seriously injured and 
there was no catastrophic oil spill. In the words of one investigator, "the pilots had a bad 
day." However, it ono looks behind the event to the root causes for a more complete 
understanding of why it happened, a disturbing picturo emerges.

The reasons why an unlicensed observer under the tutelage of a moor lighting mate 
from the Alaska Marine Highway System (AMHS) was in charge of the safe passage 
and docking of the 34.000 gross ton cruiso ship with 1.725 people aboard and carrying 
03.000 gallons ot fuel can bo tracod back to problems within the pilotage profession in 
Alaska and specifically, to the pressures of market competition between the two 
competing pilot organizations m Southeast -  ACP and the Southeast Alaska Pilot 
Association (SEAPA)4

C h a n g e s  in  th o  P r o f o s s i o n
In the U.S.. pilotage is divided between the federal government and maritime statos 
Tho federal government exercises control over vessels engaged in domestic trade, 
while individual states nave tho authority to require compulsory pilotage for foreign ships 
and U.S. flag ships on foreign voyages operating within tho waters of tho state. A'aska 
is one of a handful df mantime locales worldwide where the pilotage profession is rot 
regulated as a natural monopoly, similar to a public utility.

Traditionally, pilots have formed associations for each port, rw-^on or waterway to of'er 
centralized dispatch and billing services. Most associations opuate  ^  a tigw y 
controlled guilds, carefully controlling entry into the profession and requiring an 
extensive apprenticeship program for a trainee to become fully licensed. The 
associations sponsor candidates for licensure by providing a training officer and access 
to vessels with which their association or agent has a contract. Pilot fees are collected 
Oy tho a:sociation, with pilots receiving a portion of the revenues.5

For the first 10 years after the passage ot the original State Pilotage Act in 1970 r e  
marine pilotage system in Alaska virtually ran itself. Pilots voluntarily organ-zed 
thomseives into two associations to serve tho Southeast and Southwestern regions of

4 The Southeast AlasKa Pilot Asjoanuon (StAPA) currently ha* 21 full t>m# morrtxjr*. 6 associate 
memoors and 1 trainee. Alaska Coastwise Pilot Association (ACP) hat 11 full timo member* . S 
associates and 3 trainees. Associate members are employed on a seasonal oa*s.

s*Departmcnt of Commerce and Econorrvc Development Board ot Marine Pilots.* Audit Report 0 8 - '* iV
04. Division ot legislative Aud«t. November 4.1993.
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Alaska. The associations were organized along traditional lines and wero responsible 
for hiring, training, and dispatching pilots and colloding loos (rom shippers. Occasional 
discipline problems with individual pilots were handled internally and the associations 
were responsible tor the quality control of their membership.

During the 1980s, marine pilotage in Alaska exporionced considorablo growing pains as 
shipping traffic in stato waters increased, particularly in the Southeastern and Aleutians 
regions. This growth resulted in new tensions and opportunities. Challenged by pilots 
new to the system, traditional association control over pilot training and discipline was 
eroded by lopal actions and fears of potential liability in the wake of the Exxon Valdez 
disaster. The Alaska Marino Pilot Act - originally designed to give the Board of Marine 
Pilots the flexibility to respond to new conditions - did not provide the board the clear 
authority it needed to deal with the situation.

Increased demand for pilotage servicos created niches for now groups and 
configurations of pilots. During the late 80s, splinter groups ol pilots broke off from the 
original associations to offer competing pilotage services. ACP was formed in 1989. 
primanly to service the growing cruise ship trade. Its original membership included 
pilots who were denied entry into SEAPA and SEAPA momburs who wore disaffected 
with the internal operations of the association. Although actual charges for ship 
movements are difficult to determine, it appears that ACP was able to find a market 
niche by offering a lower priced alternative to SEAPA and secured contracts to move 
several ships, including an exclusive contract with Holland America.5

Marine  P i lo t  Act o t 1991
In response to concerns raised by pilots and recommendations from a study published 
by the Governor's Office of Management and Budget, legislation was introduced in 1990 
to reform Alaska's marino pilot statutes.7 The legislation proposed an explicit social 
contract between the state and pilot associations. In roturn for limiting pilot liability and 
protecting pilot associations from antitrust litigation, tho state would roquire increased 
professional standaids for all pilot3 and heightened accountability on tho part of pilot 
organizations.8 However, due to changes in stalling that occurred between the Cowper 
and Hickei administrations, noither tho Governor's Office nor tho Division of 
Occupational Licensing played any significant leadership role in developing or modifying 
the legislation as it passed through tho legislative committee heanng process. This 
executive branch leadership vacuum allowed intense lobbying efforts by pilot grcuos 
and shippers to exercise inordinate influence in shaping the final legislation.

^Because tho cruise snip trace in Soutneast is nighty seaso u). than* i» not enough mo.* to employ largo
numbers ol full lime pilots over the winter months, thus associate members are used extensively by both
organizations Many ol these assooato memoers are either pilots in other places during the winter or
Alaska Mann- Highway System (AMHS) oHicers. ferry system employees are able to work on i
seasonal basis lor less ihnn full fmo plots because (hey receive state retirement and hoanh benefits as
a on as exienwve amounts ol leave timo

7imorvvsng A asAa s Mann# Pilotage System Maniou Madden and Brad Perce. November 1990

eDunng this penod Tho 1-weraJ Trade Comn»5S*on was looking into anti competitive practices natiorwioc 
and antitrust chargee nad Oven brought agamy: SEAPA in a lawsuit.
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Key legislators added their own ideological stamp in the committee process. Thus, 
whilo the legislation, as passod, containod much strictor ontry and training requirements 
for pilots and their associations, it also contained some significant concossions to 
shippers and dissident pilots. Several contradictions ended up in the law, which have 
since haunted the board’s ability to effectively regulate the industry (see Appendix A). 
This was an unlortunato but porhaps inevitablo conscquenco of tho political process, 
given the virulent self interest and fractiousness ot the participants.

From a public cost and efficiency standpoint, it is obvious that centralized dispatch ot 
pilots for each region makes the most sense, i.e., one association per region. It was 
hoped that once the internal operations of the associations were opened up to public 
scrutiny, the various pilot groups would come to somo kind of agreement to operate 
cooperatively. This turned out to be a naive assumption. Overwhelming self interest 
and a competitive environment precluded any reconciliation.

Led by Holland America, shippers perceived a bottom line advantage to keeping pilot 
associations in competition with each other and their combined lobbying efforts had a 
great deal to do with the legislative outcome. Shippers were able to insert language in 
ihe final bill forbidding the board from taking any action that would rosult in "anti­
competitive activities." thereby ensuring their ability to foster competition between 
associations. Senate majority leader Rick Halford addod an additional political wrinkle 
to the process by insisting on "free market" language as a condition for the bill to reach 
tho senate floor for a vote. Specifically, his amendment stipulated that the Board of 
Manne Pilots could only adopf a maximum tariff, allowing price competition among pilot 
groups under the tariff cap. His reasoning was that tariff competition would allow market 
forces to most efficiently allocate resources.9 These provisions led to tho quasi 
competitive system in place today and are tho source of many of the problems 
desenbed in this report.

Alaska is one of only a fow states that has abandoned tho traditional association run 
pilotage system in favor of a competitive model. Two other states. Hawaii and Florida 
have experimented in recent years with competitive pilotage systems. Both have failed 
after experiencing many of the same problems as Alaska. In Hawaii, the state has 
taken over pilotage and the Flonda legislature recently passed legislation specifically 
abolishing competition between pilot organizations.

In the broadest sense, the Marine Pilot Act of 1991 represented the culmination of a 
shift in political power from the pilots - who controlled thoir profession and ran it m 
traditional fashion from 1970 through the 80's - to tho shippers and their agents who 
have been able to exerase ever greater control in the 90’s.

Competition between Pilot Associations and tho Nieuw Amsterdam  Accidont
There are not many professional marine*’ jobs available In the U.S.. which makes a 
pilot's state license an extremely valuable franchise, worth perhaps several million 
dollars over a career. Although the cruise ship trade in Southeast is growing, primarily 
through ever larger vessels, competition for market share between the associations

9ln trie overall economics ol shipping, pilotage fees are a mnuscule proportion ol shippors' operating 
costs and nave virtually no impact on Aiapun trade. These tacts were apparently lost on tne legislature.
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amounts to a zero sum game in which increased market share for one organization 
moano less for tho othor. Thus, compotition botwoen pilot accociations really amounts 
fo competition for liconsos. i.e., tho association with the largest number of fully licensed 
pilots will get the largest share ot the available trade.

This competitive situation makes smaller associations desperate to "tram up" new pilots. 
In the case of ACP, tho presouros of compotition to securo markot sharo reportedly lod 
to shortcutting tho traditional training process by having unqualified trainees in the 
program (e.g., the Nieuw Amsterdam accidont) as well as othor dubious practices, such 
as allowing multiple observers aboard a ship to meet trip requirements.10 Competition 
in the Western region of the state has led in ono instanco to ono aosociat'on refusing to 
dispatch a pilot to an agent who used pilots from a rival association. It may also have 
led to ships moving through compulsory pilotage waters without pilots.

Competition has soveroly compromised tho board's ability to maintain high professional 
standards. Pressures on pilots to become licensed havo become so intonso that 
virtually every trainee who has failed an examination or has been given an unfavorable 
rating on ship handling during the past few years has brought a legal challenge.11 
Conflict of interest charges have been filed against pilot members of the board who 
administer examinations. The training of now pilots has been severely impacted by 
competition, with fully licensed pilots refusing (understandably) to train individuals from 
competing associations. This makes it very difficult for deputy pilots to get full 
endorsements for their reg.on. particularly for seldom visited ports. Instructor pilots 
complain to the board that even within their own association thoy aro afraid to flunk a 
trainee on ship maneuvers for fear ot being sued, leaving the state with no protection 
against incompetence. In tact, training requirements for Southeast, where competition 
between associations is the fiercest, are the lowest of tho four pilotage regions in the 
state and perhaps the nation.

Thus, while the Nieuw Amsterdam grounding can be viewed as the pilot and trainee 
having a bad day. to those who have studied the profession in Alaska it is symptomatic 
ot a system m trouble. Tho public interest in maintaining a safe and efficient pilotage 
system has fallen victim to legal challenges and special interest politics. However, the 
pernicious effects ot competiiion between pilots and pilot organizations are not readily 
apparent to the casual observer. The question most often raised in discussions of 
competition in pilotage is "If compotition is so bad then why don’t we havo more 
accidents?". The answer is only because of a combination of luck and the professional 
competence ot tho majonty of senior pilots already in the system; it has little or nothing 
to do with safeguards in the system itself.

10A Scptcm txxS. 1904 letter fromSHAPA pilot Mirfiaal C tnkscaies to Dan Twohio. Marine Pilot 
Coordinator raised this issue (see Appendix E (or lull text). Ho statos. ’While this may not violalo (no 
letter ol me law. it d oes violate the spr.t ot the law m tnat several traineos ndtng tor pilotage at one time 
cannot receive complete and adcquoto instruction from one instructor pilot * That this praciice would Oe 
tolerated by a  shipper raises senous concerns about their commitment to a sate and professional 
pilotage system

n Onc olten overlooked factor In the Wigmusness of pilots (as«do from tho vakio of the icenso) is mat 
plots have aeons* insurance, entitling mem to up to St 00.000 in legal expenses. This creates an 
incentive to sue whenever they (ace an unfavorable regulatory deos*on.
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Had tho Nieuw Amsterdam grounding resulted in significant loss of life, one can 
imagine tho flurry of rocriminationo, invostigative reports and oditorial articlos blaming 
legislators, the Division of Occupational Licensing and tho Board of Marine Pilots for 
their failure to adequately protoct tho public. Yet it was only luck that provonted a 
catastrophe, though lost revenue to Southeast Alaskan towns due to missed port calls 
was about $816,000.12 Damage to the ship is estimatod at $2.5 million and a Holland 
America spokesman estimates that lost revenues during the three w eeks the ship was 
in drydock totaled perhaps $30 million. Clearly this accident demonstrates that the 
state’s interest in protecting lives, property and the marine environment is not being 
supported by present law or regulations. The real tragedy would be if the present 
situation wore allowed to continue.

Where Do We Go From Here?

Before discussing solutions to the problems described above, it is useful to identify the 
competing interests in the profession and sort out how they affect the regulatory 
process. According to the American Pilots Association, state pilotage beards or 
commissions, while varying greatly in their composition, authority and powers, legal 
status and other features are most otten composed of industry representatives, pilots 
and public members.13 The Alaska Board of Manno Pilots is composed of two pilot 
members, two ships agents, two public members and the Commissioner of Commerce 
designee. Its membership is meant to be roughly representative of the stakeholders in 
tho profession. (Note that shippers are not directly represented, sinco they are mostly 
foreign corporations. Instead they are represented by their domestic agents.) The 
board is staffed by a Marine Pilot Coordinator.

Stakeholders in Alaska’s Marine Pilotago Systom
State regulation of pilotage is split between safety concerns and economic issues.14 
The interests of the major stakeholders in Alaska's marine pilotago system, which run 
the full spectrum from exclusive focus on safety to near exclusive focus on economics, 
can be summed up as follows:

The public interest is exclusively related to safety, with little or no 
concern for the earnings of pilots or the profits of shippers The public has 
a right to expuct their governmont to protect lives, property and tho manne 
environment through the compulsory pilotage system. In tho past few 
years, the public intorost with rospoct to pilotago has boon most effectively 
represented by environmental groups such as the Pnnce William Sound 
Public Advisory Group, formed in the wake of the Exxon Valdez disaster.

12Based onnumoers goneratod Dy mo cCED. Division oi Tounsm
American Pilots Association Comments on  State Pilot Comnvssions. SopiemMf 4.1990

:4 Mindmg tne Helm, M anno Navigation and Piloting. National Research Counoi. 1994. p.40
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State government’s interests relate primarily to safety ana secondarily to 
administrative otficioncy. Since the essence of pilotago is local knowlodgo 
and ship handling ability, laws and regulations should emphasize and 
roinforce these professional skills. Alaska’s compulsory pilotage regions 
are much larger than any in the U.S. so exclusive regional licensing is 
necessary for pilots to claim expert local knowledge. High entry level 
qualifications and training standards, a longthy apprenticeship poriod and 
continuing education requirements are desirable. The independence or 
pilots is necessary so that decisions regarding ship movements during 
advorse weather, ice or other conditions are based on safety 
considerations and not tho shipper's schedule. A powerful and well staffed 
board should be able to effectively regulate the system, discipline pilots 
and promptly invest' ate incidents / accidents. Legal challenges havo 
made tho marine pile age system extraordinarily expensive to administer - 
it is tho only profossional licencing board with a full time staff person and a 
full time assistant attorney general - though costs are recovered through 
license fees. The state is involved in economic regulation only to the 
extent necessary to ensure there are a sufficient number of pilots to 
service shipping and that tariffs are reasonable and based upon objective 
criteria.

Pilots and thoir associations have both a safety and economic intorost 
in the profession. Since a pilot’s license is his or her livelihood, their safety 
concerns closely parallel these of the state. Potential liability for 
accidents, particularly during training is an ongoing concern. A fair and 
equitable examination process is necessary to maintain professional 
standards. Pilots' economic concerns rovolve around dividing up the 
available work, so they tend to focus on limiting the number of licenses in 
each region and increasing licensing requirements. In the Western and 
Southeastern regions whoro compotition botween pilot associations exists, 
market chare concerns of the associations have in some instances 
superseded individual pilots’ basic interest in safety and professional 
standards.

Shlpporo concornc aro primarily oconomic and secondarily related to 
safety. They tend to favor competition among pilots to keep tariffs low 
Safe and reliable pilotage services are important but their safety concerns 
aro largely mot by hiring competent officers and carrying adequate 
insurance. Somo shippers would prefer to hiro thoir own "company pilots" 
to keep costs down. Some shippors would also prefer to allow cross 
regional licensing of pilots so that they would not have to change pilots 
when moving from one region to another (e.g., cruise ships traveling from 
Southeastern waters to Whittier or Seward).

Ships agents interests aro almost exclusively economic. Because they 
provide many services to shippers during port calls, only one of which u  
pilotago, ships agents have an interest in keeping pilot rates low to 
enhance their bottom line In fact, ships agents are the only 
stakeholders In Alaska'9 pilotage system who have virtually no
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financial stake in safety. Agents tend to be split on the issue of 
compotition botweon pilot associations, with somo favoring tho 
convenience of dealing with a single association for dlspatcn of pilots, 
while others favor competition to hold down costs.

Ongoing Board issues
Tho board continues to attempt to implement tho provisions of tho Marino Pilot Act of 
1991 as discussed below.15 Tho Act is only three years old and while some progress 
has been made in fulfilling its legislative intent, many of tho problomc that havo 
appeared can only be resolved by changes in statute or are a result of the Governor's 
appointments to the board. A recent American Pilots Association (APA) survey of 
pilotage systems in the various states provides some useful comments on what Alaska 
should strive for when considonng changes. According to tho APA, "a pilot commission 
is probably the single most important component of a state system for tho regulation of 
pilotage." The report lists the overall attributes of successful regulating bodies in the 
various maritime states: "A pilot commission should be active. It should take its 
licensing responsibilities seriously. It should investigate accidents and complaints 
against pilots and ovorseo tho activities of the pilots in a purposeful manner. It should 
be fair and objective in its dealings with pilots. Finally, it should be perceived as 
independent ot both the pilot association and the industry."

Conflict of Intcrost
Much of the board's conflict of interest problem can be attributed to the pressures ot 
competition between pilot associations. Tho board and tho division aro in tho process 
revamping the examinations procedure to provide a more objective, less proctor- 
intensive examination. Unfortunately these new examinations aro being legally 
challenged before a Hearing Officer and in federal court. The board appointment 
description in statute does not provide for broad representation of all regions of the 
state. Because tho two pilot members and two ship agent members form a majority .and 
have a direct economic interest in board decisions, conflict of interest situations are 
almost inevitable, particularly when attempting to set tariffs. Additionally, the Board ot 
Marine Pilots is the only professional board administered by the Division of 
Occupational Licensing composed of both members ot the profession being regulated 
and thoir (ships agents) customers. The legislature should look at the composition of 
the board in any future revisions of the Marine Pilot Act.

Tariff Sotting
While the Manne Pilot Act ot 1991 made provision for the board to establish maximum 
tanffs for each region, as a practical matter the board has wasted nn enormous amount 
of time and effort attempting to establish tariffs and has failed miserably. Legislative 
auditors found that the maximum tanffs in place appeared to be arbitrarily set througn 
negotiations between pilots and shippers rather than objectively determined through 
some rate setting methodology. Additionally, board members' lack of economic and 
financial expertise has hindered tho board in sotting maximum tariffs. Sunset of AS

13Mueh of this discussion is summarized from two sources: a Legislative Audif sunset review 
'Department ot Commerce and Economic Development. Board of Marine Pilots,* (November a, 1903) and 
a DC ED, Division of Occupational Licensing report. "Boards. Commissions and Licensing Programs 
Annual Performance Reports Fiscal Year 1994"

9.



JAN-21-95 SAT 13:25

08.62.045, tariff sotting authority (as of Juno 30, 1994), should oaso this problem. 
However, all of the parties involved would probably agree that there needs to be a better 
defined, regularly scheduled process for setting tarifis. The auditors recommended that 
the board consider assigning the task of tariff setting to the Alaska Public Utilities 
Commission (APUC).

Some parties have expressed concern over the possibility of anti-trust suits, should 
there be no state oversight of the pilot tariff. The implication of assigning this task to tho 
APUC would be that the associations are regulated as utilities, at least with respect to 
price competition - a very different approach from the prosont quasi-compotitivo 
situation. If tariffs were assigned to an independent third party, at least they would be 
established according to objective criteria and an agreed upon (and transparent) 
methodology. The division recommends that this issue be studied by the Office of 
Management and Budget with recommendations made to the legislature regarding the 
possibility of tasking the APUC with tariff sotting.

Training, Examinations and Licensing
The legislative auditors recommended that the board initiate statutory authority to 
require all pilot organizations to tram all qualified candidates regardless of affiliation. 
Tho division flatly disagrees with this recommendation on the grounds that the board 
has no authority to "regulate” pilot associations into training their competitors. 
Compotition among pilots has been detrimental to the training of highly qualified pilots 
by limiting training opportunities to tho ships with which the trainee's association has 
contracts. It is unreasonable to expect a pilot to assume the immense liability of training 
a competitor. In fact, the training issue is at the enjx of what is wrong with the current 
quasi-competitive system The auditors also recommended that the board initiate 
3tntutory authority to compel industry to mako vessels availablo to all trainees. 
However, this too is unrealistic. It is unreasonable to expect a ship master to be 
compelled by low to placo tho oafoty of his vossol in tho hands of a trainoo and tho us© 
of foreign flag vessels for the training of pilot candidates must, of necessity, remain a 
cooperative effort between pilot organizations and industry.

The Marine Pilot Cuoidinator is in the process of upde'.ing exams so that they are more 
objective and test for a well rounded pilot. Restructuring of the examinations has 
already led to legal challenges. Appeals of examination scores have been filed with the 
Hearing Officer and a lawsuit has been filed in federal court against the State of Alaska, 
stato officials, and the Board of Marine Pilots (see Appendices C and D). With the 
development ot more objective exams, tho need for board members to be actively 
engaged in the examination process should be reduced. However, despite potential 
conflicts of interest, pilot members of the board are continually queried for their local 
knowledge and expertise. Since local knowledge along with ship handling skills are the 
essence of pilotage, it is difficult to see how the examination process could be 
structured to eliminate interaction between the person taking the exam and the pilot 
member representing the region.

State’s Authority Over Pilot Associations
Should the investigation of the Nieuw Amsterdam grounding confirm that an unlicensed 
observer was conning the vessel at the time of the accident and/or additional illegal 
training activities, the board must be ablo to Imposo severe sanctions against tho

to.



JAN-21-95 SAT 13:26

association, including ousponsion or revocation of its state recognition and ability to 
operate. The board cannot tolerate violations of state law by state-sanctioned pilot 
associations.

In a comootitivo onvironmont, pilot associations may choose not to provide services in 
less lucrative ports. There have been incidents where an association has refused to 
dispatch a pilot because the shipper (i.e., agent) had been using competing group's 
services. The Marine Pilot Coordinator has drafted regulations to address this problem 
There have also been several instances where ships have been moved illegally through 
compulsory pilotage waters without pilots, even when they were readily available. The 
'agislature should initiate statutory changes to strengthen the board’s authority to 
administer the Marino Pilot Act and to hold vessel owners, masters and their agents 
accountable for the movement of vessels In compulsory pilotage waters without a pilot.

As long as there is tanft competition there will he disputes between pilot organizations. 
The Manno Pilot Act of 1991 does not provide any method to settle these disputes. AS 
08.62.175 requires pilot organizations to cooperate with and assist the board in 
implementing this chapter. However, in the competitive environment, pilot associations 
have been reluctant to provide the state with needed information to assist the board and 
the Department of Commerce and economic Development in resolving difficulties. The 
legislative auditors suggested binding arbitration as a possible solution to disputes 
between associations

Investigations and Pilot Discipline
Whenever ships are moved in and out ot ports, a certain number of accidents is 
inevitable. One unintended consequence of a quasi-competitive pilotage system is that 
in tho regions with competing associations, virtually all incidents/accidents get reported 
to the Marine Pilot Coordinator (by pilots from the competing association), no matter 
how trivial. The division has set priorities for investigation and prosecutes reports of 
pilot misconduct or incompetence in a timely manner. With assignment of the Marine 
Pilot Coordinator to handle the mantime investigative case load, great strides have been 
made in following up on investigations.

Because of the magnitude of the potential threat to life, property, and the marino 
environment, the legislature should consider increasing civil penalties for violations of 
the Manne Pilot Act from the current $5,000 maximum to a higher figure.

Administration
The Division of Occupational Licensing has revised the fee setting procoss for the 
upcoming renewaJ penod to reflect the cost to the state. Pilot licensing fees havo been 
increased substantially from a $2,000 biennial fee to $3,200. This increase is in large 
part reflective of tire costs of legal challenges to the board's decisions, many of which 
relate to contradictions in the Marine Pilot Act. As the cost of these legal proceedings is 
passed on to the profession in the form of license fees, it is likely to eventually have a 
dampening effect on lawsuits. Since pilotage tariffs must ultimately pay for legal costs, 
a vessel surcharge collected by the pilot associations may be a more appropriate 
means of offsetting the cost of regulating compulsory pilotage.
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Board Goal9 for 1 9 9 5
In its goals for fiscal yoar 1995, tho board ctatod that its overall objective was to mako 
the safety interests of the state the primary focus of its regulatory activities. The board 
intends to continue with ongoing implementation of the Marine Pilotage Act of 1991 and 
to revamp the examination process. The board also supports reform of the Act.

At tho October 5, 1994 board meeting in Juneau, tho pilot representatives from all 
groups agreed to form an Alaska State Pilots Alliance to draft a “pilots bill" for 
introduction in the 19th Legislature to meet tho auove policy goals. It remains to be 
seen whether the pilots themselves can find enough common ground on which to draft 
legislation. Note that a previous “pilot’s bill," designed to meet many of the concerns 
cited above, was introduced by Representative Hudson in the first session of the 1 8th 
Legislature. It languished in the committee process for two sessions and eventually 
died in the House Transportation Committee.

Pros and Cons of Various Policy Approaches for Improving Alaska's 
Marine Pilotage System

The policy approaches for repairing tho pilotago system that havo boon advocated by 
vanous stakeholders and others can be separated into three models or paradigms. The 
pros and cons of each are desenbed below:

1) Band aid approach as identified by Legislative Audit.
This alternative would basically continue the status quo and try to make the quasi 
competitive system work better. The Pilot Act would be opened to remove 
contradictions m statute only. The board would be renewed but would still operate 
under the “anti-competitive clause* in the law. Tariff setting could bo assigned to tho , 
APUC. which would collect a fee from the industry for its services Pilots would he 
required to train their competitors and serious sanctions would be applied to any 
association that conducted illegal training activities or refused to dispatch an available | 
pilot.

Pros
The obvious advantage to this approach would be that it is the easiest. The legislature 
has demonstrated very little interest in wrestling with another thorny manne pilot bill. If 
tanff setting authonty was assigned to the APUC. it might bo possiblo to ro configure the 
board (by eliminating agont and public members) to make it more of a licensing as 
opposed to regulatory body, which should eas9 some of the conflict of interest issues 
One idea would be to replace some of the non pilot board members with representatives 
ot environmental watchdog groups, e.g.. the Prince William Sound Public Advisory 
Group, who have no economic interest in pilotago but share the state’s safety concerns.

C o n s
The status quo is not working. Unless the loopholes in tne law are closed, the board will 
continue to find itself mired in lawsuits and legal challengos to virtually every 
unfavorable decision. Conflicts of interest will continue to hobble the board and legal 
costs (and license lees) will continue to rise proportionally. The power of the board to

12.
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provide a safe and efficient pilotago system will bo further diluted. Competition between 
associations has had a seriously negative effect on public safety. There appears to be 
no reasonable means to coerce pilots into training their competitors.

2) Free market approach with the board as a licensing body only.
Under this alternative, the board would not be ronowed in its present form but rather as 
a licensing body only, responsible for examinations and liconse renewals. The Marine 
Pilot Act would be stripped of provisions relating to pilot associations and the Marine 
Pilot Coordinator would be eliminated. Tariffs would be negotiated between individual 
pilots or associations and shippers. (Note that the main reason for having an 
enforceable tariff is to prevent overcharging. Under deregulation, tariffs could be set at 
whatever the market would bear, which might bo very oxponsive, e.g., for an out of the 
way port during a holiday, and could lead to movement of ships without pilots.) Any 
pretense of pilots as independent contractors responsible to the state for public safety 
would bo abandoned. The state would give up most of its ovorsight responsibilities and 
let the froo market determine the demand for pilots and the routes for which they could 
be licensed, i.e.. cross regional licensing would be allowed.

Pros
This approach has the virtue of simplicity and is tne least cost alternative from the 
state's perspective. Tho board would more closely resemble other occupational 
licensing bodies. Conflict of interest problems would be reducod.

Cons
If pilotage wore deregulated, there would be no need for state licensed pilots. At the 
extreme, shippers could employ anyone with a federal pilotage endorsement and mako 
them "company pilots." The interests of the state in the prevention of loss of :>fo. 
property and protection of the marine environment would be left in the hands of foreign 
shipping companies and fiercely competing pilot associations. Deregulation woukJ 
remove virtually all state oversight and open all parties to potential antitrust camp 
As independent contractors, pilots would lose their liability limitation (currently S250.00C 
and be unable to get insurance. This would make pilotage unattractive to otherwise 
qualified mariners. There is no conceivable way that a viable training program could be 
carried out under these conditions. Ihe sta‘3 would have little or no ability to investigate 
and prosecute manne incidents.

A rocont National Rosoarch Council study ot manno navigation and piloting in the U S . 
Minding the Helm recommended that federal pilot endorsements be downgraded m tre 
licensing system to become nothing more than a prerequisite for the more demandjrg 
state pilot license.16 For Alaska to go in the other direction would bo an unneanny 
departure from the recommendations of the most comprehensive and up to date 
national pilotage study. In short, general deregulation would subordinate the safety 
concerns of tho public to the economic interests of pilots and shippers, creating a recipe 
for disaster.

1BHat»onol Academy Pfesa. 1004.

13.
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3) Greater state Involvement, I.e., a State Pilotago Authority.
A state pilotage authority would otter central dispatch ot pilots and billing. Shippers 
planning to enter a compulsory pilotago region would call one number to got a pilot. 
Pilot boats would be contracted by the state. Pilots would be contractual employees ot 
the state, paid either by the day or hour (plus a tonnage multiple). The number of pilots 
would be controlled to provide a target incomo to all pilots within a reasonable tanff 
schedule. Competitive issues would be removed and the state’s safety interests would 
bo paramount. I he state would take over training. Trainees would be selected from a 
list of qualified candidates via a compotitive examination process. Trainers could 
receive additional compensation and have their liability covered. Continuing education 
requirements for renewal of liconcos would bo momtorod by the state. A fixed tanff 
would be set by the APUC (or other body) and could provide for surcharges to cover the 
overhead costs of running tho system and training. In sum, a stato pilotago authority 
could operate as a self-funded public corporation.

Pilots could form association? to provide group insurance, retirement plane and tariff 
representation. The state would have direct control o1 the industry as a regulated utility, 
thus aliowing pilots protection under the state action cxomption.

Pros
A state pilotage authority would assure that the state government and public interests 
predominated in maintaining a safe and etlicient pilotage system.

Cons
Even if it was established as a public corporation, a state pilotage authority would be 
equivalent to adding another layer of bureaucracy. It is doubtful that an authonty could 
operate at less cost than the present system. The powerful shipping agent lobby would 
undoubtedly object strenuously to such an arrangement, since a portion of their 
revenues comes from pilot related port fees.

Conclusion

To the uninitiated, the issues surrounding marine pilotage in Alaska can be quite 
bcwildenng. The problems within the profession are complex and controversial and the 
special interest politics involved in amending the Marine Pilot Act are vicious. Both the 
pilots and shippers are playing for high stakes. Numerous lawyers and lobbyists are 
making substantial fees off of this unfortunate situation. In fact, the marine pilotage 
system is a classic ’tarbaby” for an incoming administration. There are no easy 
solutions. Yet we havo a sorious problem here with potentially catastrophic 
consequences and state government has a basic public safety obligation to provide safe 
and reliable pilotage.

This report is an attempt to lay out all of tne issues in a manner that is useful for newly 
appointed officials. While tho author takes complete responsibility for the contents, the 
conclusions and recommendations presented herein are really a consensus ot the 
opinions of executive branch staff who have been charged with studying or regulating 
pilotage during the past several years. Their general conclusions that the system is not
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working and that the state should become turiher enmeshed in pilotage, rather than 
dorogulating the profession to "let market forces straighten thingc out," flios in tho faco 
of conventional wisdom. Indeed, tho most difficult thing about providing sound advice to 
legislators and other policymakers on pilotage issues is to overcome their inherent bias 
towards a "market solution." We’ve tried a market solution in Alaska for three years and 
have ended up with a system ripe for disaster. Pilotage really is different and problems 
within th9 state system do not lend themselves to conventional solutions.

Whatever approach the new administration takes, it is absolutely essential tor the 
executive branch to play a leadership role In asserting the state's interest to 
protect lives, property and the marine environment In any revisions to the Marine 
Pilot Act of 1991. Government has an obligation to ensure that the safety 
concerns of the public predominate over the economic concerns of pilots, 
shippers and ships agents in the regulatory process.

15
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Appendix A 

Contradictions in the Marino Pilot Act of 1991

Tho Board of Mahno Pilots has oncountorod numerous difficulties in implementing the 
Marino Pilot Act of 1991.’7 Man/ of these difficulties can bo attnbutod to the following 
five major problems and contradictions that the board has identified within the Act.

1) The policy and findings of the 17th Legislature states:

"It is the policy of the state to prevent tho loss of lives and property and to protect 
the marine environment of the state by requiring cumpulsory pilotage on the 
inland and coastal water of and adjacent to the state."

and further that:

It is necessary to give the Board of Marine Pilots broad statutory authority, 
including tho authonty to ostablish pilotago regions, and maximum tariffs and tho 
authonty to establish criteria for the traming and licensing of marine pilots.

AS 08.62.040 Powers and Duties states:

(d) Not withstanding tho exemption from AS 45.50.562*45.50.596 granted to pilot 
organizations under AS 45.50.572 (a), tne board may not adopt a regulation or 
take any other action resulting in anti-competitive activities that, if the board were 
subject to AS 45.50.562*45.50.596, would violate AS 45.50.562-45.50.596.

Contradictions:

Marine pilotage under tho Marino Pilot Act of 1991 is not a freely competitive 
profession It is a carefully regulated profession. Pilots do not compete in a "free 
market*. ' *e State of Alaska creates a need for pilots in the form ot a 
compulsory pilotago statuto. Tho stato docidos where pilots can oporato and 
prohibits them from competing in more than on« region. The state places a limit 
on how much pilots can charge for their services. Pilots are required to comply 
with recency criteria attainable only by an organization with sufficient contract*; to 
meet the standards for renewal for all of its members. The state prohibits pilots 
from becoming the employee of a shipper, yet requires them to belong to an 
association that contracts with shippers. The state mandates all of these 
things and then expects pilots to c jmpeto on whatever ground Is left. This 
is the basis of tho "qussl-competitive" system that is causing many ot the 
regulatory problems facing the board.

l7F*cerpied from tne FY 94 Hoard or Marine Pilots tteport to tne Governor -spared by Dan Twoniq. 
Manno Pilot Coorona*or.

16.
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2) AS 06.62.163 Pilots as Independent Contractors requiros that pilots be 
independent contractors and prohibits them from being an employoo ol a chippor. 
This statute was passed to ensure that stale licensed pilots represented the 
interests ol tho state and that safety was not compromised by decisions of an 
economic nature, e.g., to move a ship during adverse weather or ice conditions to 
maintain a shippers schedule.

Contradictions:

AS 06.62.173 Regional marine pilot organizations states that pilots may form 
organizations.

AS 08.62.080 Uconse required; restrictions and conditions, states that pilots 
must belong to an organization in order to pilot vessels. Pilot organizations 
(associations) are formed for the common dispatch of pilots, the billing of 
shippers for services, and disoursement of revenues. Under the present pilotago 
scheme, pilot associations compete for contracts with shippers. Pilots associated 
with an organization that has a contract with a chippor aro thoroforo do facto 
contractual employees of that shipper. Thus tho possibility exists for losing the 
indcpondont contractor statue that is required by AS 08.62.163.

3) AS 08.62.080 License required; restrictions and conditions states.

(b) A pilot may not bo liconscdln moro than onoroqlon m tho stato unless tho 
board determines tnat it is in me best interest of the state.

Contradiction:

AS 08.62.080(c) requires that a license issued under this chapter must identify 
the specific waterways end ports In each oiloteoe regk 2Q in which a licensee 
is authonzed by the board to piiot vessels. The board shall authorize a license to 
pilot vessels In a specific waterway or port ir a pilotage region upon the 
licensee satisfying the training and other qualifying requirements by the board to 
pilot vcssols in that watorway or port.

AS 08 62.093 Qualifications for a deputy marfno pilot license states;

(a) the board shall issue a deputy manno pilot license for a marine pilotage 
region to a porson who.... This requiros ontry lovol pilots to gain a iiconco lor a 
complete region as opposed to specific ports and walorwavs within a region

Several cases are pending in the Haanng Officer process that are caused directly by 
contradictions in the statutes that refer to cross regional licensing.

4) Legislative auditors have stated that training ehoutd bo mandated by taw to be 
open to ail candidates regard uss of affiliation. They suggested that the board 
initiate legislative change requmng pilots to tram their competitors (see follow ing 
section).

17
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Contradiction:

in a compotitivo onvironmont, a pilot can not bo compollod to train a por3on for 
his competitors. Regardless of any legal requirements imposed by the state, 
pilots are reluctant to expose their license to the liability of training a candidate 
who may bocome a future competitor. Training pilots have also been subject to 
lawsuits by trainees for giving less than satisfactory evaluations.

In this senso. competition in piloting has been detrimental to tho training of highly 
qualified pilots. If a pilot organization needs more pilots to gain a larger market 
share, taking short cuts in training and licensure are in the financial interest of 
that organization. Decisions on training have become business docislons 
and not safety decisions. More pilot organizations sharing a finite amount 
of work means fewer opportunities to all pilots for training.

5) Tho Board ol Marine Pilots has been stymied in its efforts to adopt regulations 
that properly implement the Manne Pilot Act ol 1S91. The regulations wntten and 
adopted by the board are continually challenged in the legal arena because of 
incomplete or contradictory legislation. Lawsuits have been tiled and are pendirg 
m both state and federal court against the State of Alaska, stale officials (both 
individually and in their official capacities), the Board of Manne Pilots and board 
members (ooth individually and in their official capacities).

10



Appendix B 

Licensing Status of Pilot Associations*
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Region

Southoast

Western

Southcentral

Kuskokwim
River

Association

Southoast
Alaska Pilot
Association
Alaska
Coastwiso
Pilot
Association
Western
Alaska Pilots
Association
Alaska Manno
Pilots
Southwest
Alaska Pilot
Association
and
Dispatching
Services
Kuskokwim
Pilots
Association

No. ot Full 
Time 
Members 
21

11

11

20

No. of 
Associate 
Members 
6

No. of 
Trainees

1

Total

* As ot 12/7/94.

69 14

P. 20
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Appondix C 

Significant Pilotage Statistics

Ship statistics for rocent Incidents Involving vossols In Alaska wntors:

* Reefer Badger 3.10Ogt reefer cargo 197 metric tons of fuel
Incident involving a pilot abandoning his duty

'Regent Star 24,000gt 850 berths 1.827 mt of fuol
Incident involving collision with a submerged object

*Nordic Prince 23,200gt 1,194 beuhs no fuel data available
Incident involving possible training violations

*Nieuw Amsterdam 33.930gt 1,374 berths 2,191 mt of fuel
Incident involving grounding of the vessel with flooding, pollution and injuries

'Overseas Ohio 92.017gt 272.5 mbbl. crude 6215.5 mt of fuel
Incident involving collision with an iceberg and flooding

'Dhara 2,i07gt reefer cargo no fuel data available
Incident involving vessel movmq without a pilot aboard

' Regal Princess 69.845gt 1.350 berths 2.100 mt of fuel
Incident involving an 'uncomfortable landing" duo to high winds

*Noordam 33.930gt 1.340 berths 2,191 mt of fuel
Incident involving collision witli a glllnef

PnlarFagle 6S.l74gf I.NG carrier no fuel data available
Incident involving a hard landing with damage to pier facilities

’Information gleaned from Lloyds Rogistry.

Since 1991 there have been 3 fataJitiec directly involving cruise ship operations in 
Alaska.

Since 1991 there have been 3 senous incidents involving the use of assist tugs in 
Alaska. 1 fatality, 2 togs lost.

20,
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Appendix C continued

Sinco 1989 (when computeri7ed records began), the Division of Occupational Licensing 
has oponed and investigated 126 cases involving manne pilots in the state of Alaska. 
There are currently 29 cases that remain open. Of these, 16 cases were opened in FY 
1994.

Since the creation of the Marine Pilot Coordinator position, 57 cases have been opened 
and investigated. 97 cases have been closed.

Since 1991 there have been 27 reported collisions between vessels or collisions 
between vessels and docks.

Since 1991 there have been 9 reported groundings of vessels with pilots aboard. 

Litigation Summary
Aside from litigation pending in the hearing officer process, 4 lawsuits are pending in 
superior court against the state, and several lawsuits between pilots have been filed. 
Significant among these are 3 anti-trust suits (2 have been settled).

Since 1991. 5 ethics complaints have been filed against members of the Board ot 
Marine Pilots and investigated by the Department of Law (none we.e sustained).

A pilot board member (public) was forced to resign from the board when his private 
business was boycottod by tho cruiso ship industry bocauso thoy woro not ploasod with 
the way that he voted on the board.
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WALTER J. H IC K E L , GOVERNOR

DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

O F F I C E  O F  T H E  C O M M I S S I O N E R

PO. OOX 110900 
JUNEAU. ALASKA 991110900 
PHONE; (907) 46L2S00 
PAX (907) 465-SM?

June 23, 1994

Mr. Shelby Stastny 
Director
Office of the Governor
Office of Management and Budget
P.O. Bo* 110020
Juneau, AK 99811-0020

Door Shelby,

In November of 1990. the Office of the Governor. Ihvimon of Policy published a 
atudv entitled, IMPROVING AIASKA’S MARINE PILOTAGE SYSTEM. This 
study was commissioned as a result of concerns raised regarding tho events 
leading to the grounding of the tanker EXXON VALDEZ on Bligh Reef in 1989.

Since this study was published, the Alaska State Legislature enacted the Marine 
Pilot Act of 1991. This Act promotes a semi-competitive system of pilotage in 
which more than one pilot group may compete for contracts with ♦•'‘oacl owners 
operating within tho state's compulsory pilotago waters. This syt. m was based 
on the Board of Manne Pilots setting a ’ m a x im u m  tariff that pilots could charge 
for their services.

In November of 1993, the Division of Legislative Audit published a performance 
report on the Board of Marine Pilots which sharply criticized the Pilot Board, the 
Division of Occupational Licensing, and the Governor for their inability to imple­
ment the Marino Pilot Act of 1991. Although the audit grouped its comment* into 
10 recommendations, the Dopartmont of Commerce and Economic Development 
has identified 31 individual criticisms from the audit of tho Pilot Board or the 
pilotage system as it exists today.

Two major concerns addressed in this report aro:

Conflicts of interest among board members. Operating in a competi­
tive environment has made some board members ineffective in the areas of 
expertise for which they were chosen to sit on the board.

The statutes and regulations should be revised to adequately pro­
tect the bent interest of the state. The report demonstrated that prob­
lems with competition have limited training opportunities for pilots, and 
recommended that violations of the statutes should be promptly prosecuted 
and punished, and that the Governor should strictly adhere to the statutory 
criteria for appointment to the board.

Alaska Statute 08.62.045 (MAXIMUM TARIFFS) sunsets on June 30. 1994, thus 
removing the authority to act and oversee pilotago tariffs from the Board of 
Manne Pilots. In the opinion of legislative legal council, this action may expose 
pilot organizations to federal anti-trust suits caused by the loan of protection under

M H H . H
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Mr. Sholby Sta3tny -2- June 23 ,1S94

the state action exemption. The Alaska State Legislature adjourned recently 
without passing legislation to extend tho maximum tariffs or passing HB 170 
extending the Board of Marine Pilots.

Since the passage of tho Marine Pilotage Act of 1991, uhipu havo moved in 
compulsory pilot waters without pilots (Dutch Harbor and the North Slope in 1993 
and Atka in 1994) thus flouting tne pilotage system. Five ethics violations arising 
from possible conflicts of interest with competing pilot organisations havo boon 
filed against members of tho Board of Marine Pilots, and only three new pilots 
have been licensod thi-oughout the state (two of whom were licensed to serve a 
newly created and remote pilotage region on the Kuskokwim River).

With these issues in mind, it becomes obvious that the Alaska Legislature should 
take a close look at marine pilotage m tho coming session. IMPROVING 
ALASKA’S MARINE PILOTAGE oYSTEM was a very well written analysis of 
pilotage in Alaska an it stood in 1989. Since its publication, many changes have 
been made in the pilotage industry, both in Alaska and nationwide. These 
changes bear another look so that the legislature has good, up-to-date information 
to consider when they act on this very complex and controversial topic.

1 request that the Office of the Governor, Division of Management and Budget 
update and revise this report in time for the Legislature to digest it well before 
tho next session. My staff stands ready to answer questions, provido information, 
or assist tho authors in any way possible.

/ Paul Fuha 
Commissioner

DT/PF/yd463.ol
062394a
Enclosures: IMPROVING ALASKA'S MARINE PILOTAGE SYSTEM 

Audit Report, Board of Marine Pilots 
Letter from Director, Division of Occupational Licensing, 

DCED, Re: Audit, Board of Marine Pilots
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Appendix E 

Letter from Captain Michael Clinkscales

25.
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M A M I N *  W  O T I M O Itffl OMItt
Southeastern Alaska Pilots’ Association

P. 0 .  BOX 6100 
K E T C H IK A N , A L A S K A  99901

SfA*£ op Ai a Ska nrp-.pr,vjjrMP5jT or ccvMEsce
o r . .»  » ,7 .

5 September 1994 ~ 1 '*

SEP 07 1994

Captain Dan Twohig OCCL'pAfiyrt-u. uteNSiNQ
D e p t ,  o f  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t
Division of Occupational Licensing
P. O. Box D
J u n e a u ,  A l a s k a  9 9 8 1 1
l>car Captain Twohig,

I am writing this letter to express my concerns that the current training guidelines of 
Marine Pilots in Alaska have allowed pilot groups to implement minimal training programs 
for new pilots. I believe competitive market forces, rather than safety, have been a 
motivation factor for some pilot training programs.

Since there are no uniform training requirements or standards set by the State of 
Alaska, individual groups have used their best judgment about criteria and safety factors in 
training new pilots. Now that a highly competitive atmosphere exists in Alaska manne 
piloting, safety concerns are more likely to be overlooked in favor of accelerated training 
programs, so that more pilots can be created in order to expand one group at the expense of 
another. On several occasions a pilot group has placed more than one trainee tup to 4-5) at a 
time on a ship. While this may not violate the letter of the law, ;t docs violate the spirit of 
the law, in that several trainees riding for pilotage at one cannot receive complete and 
adequate instruction from one instructor pilot.

Virtually nowhere else in the United States and the world are pilot groups allowed to 
compete in this manner. We can see tne results of an instant 'shake ’n bake' trainee 
program with the Nieuw Amsterlam (Holland American Lines) accident, in which a 
non-liccnscd pilot observer - not a pilot trainee * was in command in fog and in close waters.

It is also in the interest of ugcnts and the shipping industry to favor one group over 
another in order to break the groups up into as many pieces as possible. The undesirable 
effects of these actions arc that the newly formed group will need contracts in order to build 
up its base and expand. It will be pressured to form unhealthy, close relationships with 
shippers to get these contracts. A pilot then will be less able to keep his independent status.
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which is paramount when lives, property, and the environment arc at stake.

When pilots have a relationship which is too close to shippers the following events 
occur. If a shipper wants to proceed with a docking in poor weather conditions in order to 
meet a schedule, the pilot may not feel free to say no. Also, if the shipper’s captains insist 
on taking command through the majority of the voyage, the pilots are not free to protest. In 
essence, the result is that the independent pilot has become a 'company pilot". I feel that 
this "company pilot* situation now exists In Southeast Alaska.

The solution is foi (he Slate tu mandate a uniform pilot training program with criteria 
which will discourage fast-track trumng of pilots at the expense of safety. There should also 
be one dispatch roster, per region, through which all pilots are dispatched. Then there 
would be no favoritism or bchirJ the scenes dealing in assigning pilots to ships. More 
important, pilots would maintam their independent status. There could be one or more pilot 
groups per region, and the State could set pilot tecs based on U.S. west coast prices, plus a 
cost of living allowance.

Wc should remember what happens when safety concerns are overlooked in lavor of 
monetary considerations, such as in the Exxon Valdcr accident. Once the accident had 
occurred (due to various reasons), the cleanup effort was ineffectual because industry and the 
government had allowed for inadequate cleanup equipment and contingency plans. Monetary 
considerations had supplanted safety concerns and the environment and the Alaskan people 
paid the price.

Sincerely,

C A P T .  M I C H A E L  A .  C U N K S C A L E S

STATE 0? AlAStt 
D'-ARTMENT 5F Cv"«i>CE
I  c <"X-I t * , |

SEP 07 1994
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T O :  C S S B  1 3 0 ( R E S ) ( D r a f t  V e r s i o n  K  d a t e d  4 / 1 1 / 9 5 )

1  P a g e  2 ,  a f t e r  l i n e  2 3 :
2  I n s e r t  a  n e w  b i l l  s e c t i o n  t o  r e a d :
3  " *  S e c .  5 .  A S  0 8 . 6 2  i s  a m e n d e d  b y  a d d i n g  a  n e w  s e c t i o n  t o  r e a d :

4  S e c .  0 8 . 6 2 . 0 4 6 .  P I L O T A G E  T A R I F F S ,  ( a )  T h e  b o a r d  s h a l l  a d o p t  b y
5  r e g u l a t i o n  m a x i m u m  t a r i f f s  t h a t  m a y  b e  c h a r g e d  b y  p i l o t s  f o r  t h e  p r o v i s i o n  o f  s p e c i f i c
6  p i l o t a g e  s e r v i c e s .  T h e  b o a r d  s h a l l  i d e n t i f y  t h o s e  e x p e n s e s  t h a t  a r c  i n c l u d e d  i n  t h e
7  t a r i f f .  I n  a d o p t i n g  m a x i m u m  t a r i f f s  u n d e r  t h i s  s u b s e c t i o n ,  t h e  b o a r d  s h a l l  t a k e  i n t o
8  c o n s i d e r a t i o n
9  ( 1 )  r e a s o n a b l e  c o m p e n s a t i o n  f o r  a c t u a l  l i m e  a b o a r d  a  v e s s e l  a s  a  p i l o t

1 0  a n d  f o r  t i m e  e n g a g e d  i n  p r e p a r i n g  t o  p r o v i d e  p i l o t a g e  s e r v i c e s ;
1 1 ( 2 )  d i f f e r e n t i a l  c o m p e n s a t i o n  f o r  s e a s o n a l  a n d  w e a t h e r  c o n d i t i o n s ,  r i s k s
1 2  i n v o l v e d  i n  p r o v i d i n g  p i l o t a g e  s e r v i c e s ,  a n d  o v e r t i m e ;
1 3  ( 3 )  d i s p a t c h  e x p e n s e s ,  t r a n s p o r t a t i o n  e x p e n s e s ,  a n d  o t h e r  a s s o c i a t e d
1 4  c o s t s  d i r e c t l y  r e l a t e d  t o  t h e  p r o v i s i o n  o f  p i l o t a g e  s e r v i c e s ;
1 5  ( 4 )  r e a s o n a b l e  o v c r b  » d  e x p e n s e s  t h a t  a r c  n e c e s s a r y  t o  p r o v i d e  y e a r
1 6  r o u n d  p i l o t a g e  s e r v i c e s  f o r  t h e  r e g i o n ;  a n d
1 7  ( 5 )  o t h e r  e x p e n s e s  i d e n t i f i e d  b y  t h e  b o a r d .
1 8  ( b )  A  p i l o t  o r g a n i z a t i o n  r e c o g n i z e d  b y  t h e  b o a r d ,  a c t i n g  o n  b e h a l f  o f  i t s
1 9  m e m b e r s ,  m a y  a d o p t  a  n e w  o r  r e v i s e d  t a r i f f  f o r  p r o v i s i o n  o f  p i l o t a g e  s e r v i c e s  i f  t h e

2 0  p i l o t  o r g a n i z a t i o n  f o l l o w s  t h e  p r o c e d u r e s  s e t  o u t  i n  ( c )  o f  t h i s  s e c t i o n .  T h e  t a r i f f
2 1  a d o p t e d  u n d e r  t h i s  s u b s e c t i o n  m u s t  i n c l u d e  t h o s e  e x p e n s e s  i d e n t i f i e d  b y  t h e  b o a r d
2 2  u n d e r  ( a )  o f  t h i s  s e c t i o n ,  b u t  m a y  n o t  e x c e e d  t h e  m a x i m u m  t a r i f f  s e t  b y  t h e  b o a r d .
2 3  T h e  t a r i f f  a d o p t e d  u n d e r  t h i s  s u b s e c t i o n  m a y  b e  r e v i s e d  a n n u a l l y .
2 4  (c) A  p i l o t  o r g a n i z a t i o n  s h a l l  s e n d  a  n o t i c e  o f  i n t e n t  t o  a d o p t  a  t a r i f f  f o r
2 5  p r o v i s i o n  o f  p i l o t a g e  s e r v i c e s  t o  t h e  b o a r d  a n d  p u b l i s h  t h e  n o t i c e  o n  a t  l e a s t  t h r e e

♦I-
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d a y s  d u r i n g  a  p e r i o d  o f  1 4  c o n s e c u t i v e  d a y s  i n  a  n c  c a p e r  o f  g e n e r a l  c i r c u l a t i o n  i n  
t h e  s t a t e .  T h e  n o t i c e  o f  i n t e n t  t o  a d o p t  a  t a r i f f  s h a h  i n c l u d e  a  c o p y  o f  t h e  p r o p o s e d  
t a r i f f ,  t h e  n a m e  a n d  m a i l i n g  a d d r e s s  o f  t h e  p i l o t  o r g a n i z a t i o n  t h a t  i n t e n d s  t o  a d o p t  t h e  
t a r i f f ,  a n d  a  s t a t e m e n t  o f  t h e  t i n e  a n d  p l a c e  o f  a d o p t i o n  o f  t h e  t a r i f f .  A  p i l o t  
o r g a n i z a t i o n  m a y  n o t  a d o p t  a  t a r i f f  u n t i l  3 0  d a y s  h a v e  e l a p s e d  f r o m  t h e  l a t e r  o f  t h e  
m a i l i n g  o f  t h e  n o t i c e  o f  i n t e n t  t o  a d o p t  a  t a r i f f  t o  t h e  b o a r d  o r  t h e  l a s t  d a t e  o f  
p u b l i c a t i o n  o f  t h e  n o t i c e  o f  i n t e n t  t o  a d o p t  a  t a r i f f .  A  t a r i f f  m a y  n o t  t a k e  e f f e c t  u n t i l  
3 0  d a y s  a f t e r  t h e  t a r i f f  i s  a d o p t e d  b y  t h e  p i l o t  o r g a n i z a t i o n .

( d )  A  p i l o t  o r g a n i z a t i o n  r e c o g n i z e d  b y  t h e  b o a r d  o r  a  m e m b e r  o f  t h e  p i l o t  
o r g a n i z a t i o n  m a y  n o t  c h a r g e  a  t a r i f f  f o r  t h e  p r o v i s i o n  o f  p i l o t a g e  s e r v i c e s  t h a t  e x c e e d s  
t h e  m a x i m u m  t a r i f f  s e t  b y  t h e  b o a r d ,  t h a t  i s  d i f f e r e n t  f r o m  t h e  t a r i f f  a d o p t e d  b y  t h e  
p i l o t  o r g a n i z a t i o n ,  o r  t h a t  h a s  n o t  t a k e n  e f f e c t  u n d e r  ( c )  o f  t h i s  s e c t i o n . "

R e n u m b e r  t h e  f o l l o w i n g  b i l l  s e c t i o n s  a c c o r d i n g l y .

P a g e  5 ,  l i n e s  2 5  -  2 6 :
D e l e t e  " ( I N  E X C E S S  O F  T H E  M A X I M U M  T A R I F F  E S T A B L I S H E D  B Y  T H E

B O A R D  O R ] "
I n s e r t  i n  e x c e s s  o f  t h e  m a x i m u m  t a r i f f  e s t a b l i s h e d  b y  t h e  b o a r d  o r "

P a g e  5 .  l i n e  2 6 :
D e l e t e  " a m o u n t  s e t  [ T A R I F F  A D O P T E D ] "
I n s e r t  " t a r i f f  a d o p t e d "

P a g e  7 .  l i n e  4 ,  a f t e r  " c o n d i t i o n s " :
I n s e r t  " ,  i n c l u d i n g  t a r i f f s . "

•2-
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Alaska S ta te  Legislature
Session: Interim :
S tate  C ap ito l M F M O  716 VV 4th  A venue
Juneau  AK 99801-1182 -  A nchorage  AK 99501-2133

TO: George Utermohlc, Attorney
Legal Services 

VIA FAX: 2029 ( ^ V  'r
' / 'AFROM: Annette E. Kreitzer, Aide to /

Senate Resources Committee;

\

D A T E :  A p r i l  I I .  1 9 9 5
*** * * * * * * * ★ **** * * ** + * * *** * + *** * * * ***** * * * **** * * ****** * * *** * * * * * * * * * * * * * *

Please prepare an amendment to the K version of CS for SB 130 (RES) 
using the language from AS 08.62.045 (attached) which was repealed 
effective June 30, 1994.

The Resources Committee w ill be hearing SB 130 tomorrow 
afternoon. Please deliver the amendment to Capitol Room 115 before 
12:00 p.m.. Thank you.



(4) ad o p t reg u la tio n s estab lish ing
(A) p ilo tag e  reg io n s  in the state;
(D) th e  criteria  for concu rrin g  in the  am oun t of license, ap p lica ­

tion, tra in ing , investig a tio n , an d  a u d it fees proposed  by th e  d e p a rtm e n t 
u n d e r  AS 08 01.065;

(C) Ihe crite ria  fo r recognizing  p ilo t o rganization*  u n d e r  AS
08  62.175;

(5) m a!;e availab le , u p o n  request, copies of th is  ch ap te r  an d  the  
regu la tions a d o p te d  u n d e r  th is  chapter;

(6) rev iew  an d  a p p ro v e  th e  articles, bylaw s, and  ru les  of p ilo t 
o rg a n iz a tio n ;

(7) au d it a  pilot o rg an iza tio n  or an  ind iv idual p ilo t as n ecessary  to 
im plem ent a n d  enfo rce  th is  chap ter;

(8) rev iew  and  a p p ro v e  tra in in g  p rog ram s c o n d u c ted  by p ilo t 
o rgan iza tions; th e  board  sh a ll co o p era te  w ith  the D ep artm en t of E nvi­
ronm en ta l C o n se rv a tio n  in the  rev iew  and  approval ol tra in in g  p ro ­
g ram s (or p ilo ts  of tan k  vessels; and

(9) estab lish  an d  p u b lish  the  d a te s  of fu tu re  license exanunation.v
(b) T he b o a rd  m ay, by  reg u la tio n , m ake any o th e r p ro v is io n  for 

p ro p er and  sc.fe p ilo tag e  u p o n  the in land  and  coastal w a te r  of an d  
a d v e n t  to th e  s ta te  an d  for th e  c f lia c n t adm in is tra tio n  of th is  ch ap ter, 
includ ing  estab lish ing

Jl* d ilL -rent licensing  crite ria  for a p ilo tage region if justified  by 
rcgiv.ru! itiuV teiiccs in p ilo ting ;

{2/ a m an d a to ry  ra n d o m  d ru g  and  alcohol testing  p ro g ra m  for 
p ilo ts In en sed  u n d e r  th is  chap ter;

(r i c rite ria  for tra in e e  selection and  for tra in in g  p ro g ra m s co n ­
ducted  by p ilo t o rg an iza tio n s; and

(4) s ta n d a rd s  u n d e r  w hich  a p ilo t m ay  receive a license o r  an 
en d o rsem en t to  a license to  p ilo t vessels in m ore th an  o n e  p ilo tage  
region

(c) T he b o a rd  m ay, for g o o d  cause, req u ire  a pilot licensed u n d e r  th is 
ch ap te r to  su b m it to  a p h y sica l o r m ental exam ination to  d e te rm in e  the 
p ilo t's  fitness to  p e rfo rm  th e  d u tie s  of a pilot.

(d) N o tw ith s ta n d in g  th e  exem ption  from  AS 45 50 562 • 45 50 596 
g ran ted  to  p ilo t o rg a n iz a tio n s  u n d e r AS 45 50 572(a), th e  bo ard  m ay  no* 
adop t a re g u la tio n  o r  ta k e  o th e r action  resulting  tn an ti-co m p c titiv e  
activ ities th a t, if th e  b o a rd  w e re  subject to  AS 45.50 562-45 50 596, w o u ld  
v io late  AS 45 50 562-45.50.596.

Sec. 08.62.045. P ilo ta g e  ta riffs , (a) T he board  shall ad o p t by reg u la ­
tion m ax im um  tariffs th a t m ay be charged  by pilots for th e  p rov is io n  of 
specific  p ilo ta g e  services. T h e  board  shall identify  th o se  ex p en ses  that

ALASKA STATUTES
AS 08 62.045 AS 08 62.045

3

AS 08.62.050
ALASKA STATUTES

AS 08.62.050
are  inc luded  in the  tariff. In ad o p tin g  m ax im u m  tariffs u n d e r  th is s u b ­
section , th e  board  shall take in to  consid era tio n

(1) reasonab le  com pensation  for ic tu a l tim e  ab o a rd  a vessel as  a 
p ilo t an d  for lim e  engaged  in p rep arin g  to  p ro v id e  p ilo tag e  services;

(2) d ifferen tia l com pensation  for seaso n a l a n d  w ea th e r cond itions, 
risks involved  in p ro v id in g  p ilo tage serv ice , a n d  ov ertim e;

(3) d ispa tch  expenses, tran sp o rta tio n  ex p en ses , an d  o ilie r associ­
a ted  costs d irectly  re la ted  to  th e  p ro v ision  o f  p ilo ta g e  services;

(4) reasonable  overhead  expenses th a t a rc  n ecessary  to  p ro v id e  
y ea r o u n d  p ilo tage  services for the reg ion; a n d

i j )  o th e r expenses identified by th e  b o ard .
(b) A p ilo t o rgan iza tion  recognized by  the  b o a rd , ac ting  on  behalf of 

its m em bers, m ay ad o p t a new  o r rev ised  tariff for p rov is io n  of p ilo t 
serv ices if the p ilo t o rgan iza tion  follow s th e  p ro c e d u re s  se t ou t in (c) o f 
th is  sec tion  T he tariff ad o p ted  u n d e r th is 'S u b sectio n  m u st in c lu d e  tho se  
expenses identified  by the  board  u n d e r  (a) o t th is  sec tion , bu t m ay not 
exceed the  m axim um  tariff set by th e  bo ard  T h e  ta riff a d o p ted  u n d e r  
th is  subsection  m ay be revised annually .

(c) A pilot o rg an iza tio n  shall send  a n o tice  o f in te n t to  ad o p t a tariff 
for p rov ision  of pilot services to  the bo ard  a n d  p u b lish  th e  no tice  on  at 
least three* day s d u rin g  a perio d  of 14 co n secu tiv e  d a y s  in a n ew sp ap e r 
of genera l c irculation  in th e  s ta te  T h e  notice  of in te n t to  ad o p t a tariff 
shall in c lude  a copy of th e  p roposed  tariff, th e  n a m e  an d  m ailing a d ­
d re ss  of the  pilot o rgan iza tion  that in ten d s  to  a d o p t th e  tan ff, a n d  a 
s ta tem en t of the  tim e and  p lace  of a d o p tio n  of th e  tariff. A p ilo t o rg a ­
n iza tion  m ay not ad o p t a tariff un til 59 d a y s  h a v e  el tp se d  from  th e  later 
of tin* m ailing  of the notice of in ten t to  ad o p t a ta n ff  to  th e  bo ard  o r the  
Iasi d a te  of pub lication  of the  no tice  of in ten t to  a d o p t a  tariff A ta n ff  
m ay  not lake  effect u n til 30 day s after th e  tariff is a d o p te d  by th e  pilot 
o rgan iza tion .

(d) A p ilo t o rgan iza tion  recognized  by th e  b o a rd  o r a  m em b er of th e  
p ilo t o rg an iza tio n  m ay not ch arg e  a tariff fo r th "  p ro v is io n  of p ilo tage  
serv ices tha t exceeds th e  m ax im um  tariff set by th e  b o ard , th a t is d if­
feren t from  th e  lan fl a d o p ted  by th e  p ilo t o rg a n iz a tio n , o r  tha t has not

j| tak en  effect u n d e r  (c) of this section4TJu*-*/«fK*« fepeir/rt/ /«m* 30,-49949*

Sec. 08.62.050. M arin e  p ilo t c o o rd in a to r , (a) T h e  d e p a rtm e n t, w ith  
th e  ap p ro v a l of the b o ard , m ay h ire  a m a rin e  p ilo t co o rd in a to r  w h o  is 
qua lified  to  assist th e  board  in a d m in is te rin g  an d  en fo rc in g  th e  p ro v i­
s io n s  of th is chap ter. T h e  co o rd in a to r is in th e  p a rtia lly  ex em p t serv ice 
u n d e r  AS 39.25 120.

(b) T h e  perso n  w ho  is h ired  as  c o o rd in a to r  m ay  no t
(1) b e  an  ac tive  m em b er o f a  p ilo t o rg a n iz a tio n  in  th e  state;
(2) w ork  as a p ilo t w h ile  em p lo y ed  as th e  co o rd in a to r, except to
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A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR LEMAN

TO: CSSB 130(RES)(Draft Version K dated 4/11/95)

Page 2, after line 23:

Insert a new bill section to read:

"* Sec. 5. AS 08.62 is amended by adding a new section to read:

See. 08.62.046. PILOTAGE TARIFFS, (a) The board shall adopt by 

regulation maximum tariffs that may be charged by a pilot organization for the 

provision of specific pilotage services in a pilotage region where there is only one 

pilot organization recognized by the board. The board shall identify those expenses 

(hat arc included in the tariff. In adopting maximum tariffs under this subsection, the 

board shall take into consideration

(1) reasonable compensation for actual time aboard a vessel as a pilot 

and for time engaged in preparing to provide pilotage services;

(2) differential compensation for seasonal and weather conditions, risks 

involved in providing pilotage services, and overtime;

(3) dispatch expenses, transportation expenses, and other associated 

costs directly related to the provision of pilotage services;

(4) reasonable overhead expenses that arc necessary to provide year 

round pilotage services for the region; and

(5) other expenses identified by the board.

(b) A pilot organization that is subject to a maximum tariff set by the board 

under this section, acting on behalf of its members, may adopt a new or revised tariff 

for provision of pilotage services if the pilot organization follows the procedures set 

out in (c) of this section. The tariff adopted under this subsection must include those 

expenses identified by the board under (a) of this section, but may not exceed the 

m ximum tariff set by the board. The tariff adopted under this subsection may be 

revised annually.
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(c) A pilot organization that is subject to a maximum tariff set by the board 

under this section shall send a notice of intent to adopt a tariff for provision of 

pilotage services to the board and publish the notice on at least three days during a 

period of 14 consecutive days in a newspaper of general circulation in the state. The 

notice of intent to adopt a tariff must include a copy of the proposed tariff, the name 

and mailing address of the pilot organization that intends to adopt the tariff, and a 

statement of the time and place of adoption of the tariff. The pilot organization may 

not adopt the tariff until 30 days have elapsed from the later of the mailing of the 

notice of intent to adopt the tariff to the board or the last date of publication of the 

notice of intent to adopt the tariff. The tariff may not take effect until 30 days after 

the tariff is adopted by the pilot organization.

(d) A pilot organization that is subject to a maximum tariff set by the board 

under this section or a member of the pilot organization may not charge a tariff for 

the pro\ision of pilotage services that exceeds the maximum tariff set by the board, 

that is different from the tariff adopted by the pilot organization, or that has not taken 

effect under (c) of this section."

Renumber the following bill sections accordingly.

Page 5, lines 25 - 26:

Delete UN EXCESS OF THE MAXIMUM TARIFF ESTABLISHED BY THE

BOARD OR|"

Insert

"(Al in excess of the maximum tariff established by the board 

under AS 08.62,146;

(Bi |OR|"

Page 5, line 26:

Delete amount set (TARIFF ADOPTED!"

Insert "tariff adopted under AS OJ.62.146”

9-LS0851\K.2

Page 5, line 27, after "member":

.2*


