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Note .V-Continued

er of the sute Examining the meant used to
accomplish the ler«'itive objective and the
reasons advanced th»> efor. the court must
then determine whet ier the means chosen
substantially further the goals of the enact-
ment Finally, the state interest in the cho-
sen meant must be balanced against the na-
ture of the conatituuonal right involved 57s
P2d at 12

Article VIII. tec IS it the declaration by
the people that the purpose of limiting entry
into the fisheries it withm the poiice power
of the sute. provided no exclusive right of
fishery ti create! The real question present-
ed is whether the miant by which the state
limits entrv bests a fair and substantial rela-
tion to the Act s purposes

The nature of the right involved has been
addressed by the court ut Apoaedak at an

important nght to engage in economic
endeavor, whsch m some cases may involve
the nght to employment in the industry '
406 P2d 12S3 tt 1266 (foAaou omitted)

The purposes of the Act idrnuflrd bv the
Supreme Court m ApuAeda* are (I) enhanc-
ing the economic benefit to fishermen since
too manv involved m the industry prevented
those retying on fishmg for a livelihood from
tecurtng adequate remuneration. (2) con-
serving the fishers O1 avosdsng unjust dis-
crimination m the allocation of a unruled
number of entrv permits, and (4) administra-
tive convenience 406 P2d at 1233 Does
allocation of entry permits by the market and
inheritance hear a fair and substantial rela-
tion to these legislative purposes*

The particular means of a.locating permit!
is imlevant to conservation of the fibers
That purpose is accomplished by controlling
the catch The adoration system n there-
fore. irrelevant to achievement of this pur

e

The enhenunce and transferability prow
saons of the Act cleartv serve the purpose of
peomotuig edminittrsuie convenience At
towing the msrk-t and rides of drscetst and
duinbuijon to aUocata permits avoids the
rsecessats of a case bv caae rsnaang which
waa requre-f for the -natial award of peenuu
However the purpose of procnosang admin s-
trttnt convenience cannos alone M sttpi
the impcrtari nght impinged by the statutory
cUSSahcaiaon 606 P 2d at 12*6 footncce 49

Aficcatson of permits by the market does
not seme ihe purp —eof sroadng unjust O r
cnounataon amor, those seeking permits
On the ccnt/art nut tisiem of aitaaiion
result tis an aiirasa Xscnminaoon Attum
mg a wuting seder the aniUhati of permits
is based t->n> no at*-is to pay As eosed by
Justice Cunond .i at toncumng opwuoo us
tpsMdai

This utiaairon has the effert of creating
another lasufcaiicn on ihe one hand the
person with abundant ftaancul resources
and c* the ere* a person of ronsadffsMv

nore modest means It seems to me that the
Art is hamng the effect of favoring the well-
to-do over the poor In my opinion, this
discrimination is basically unfair or unjust,
and does not conform to the principle in
article 1. secuon | of our Constitution which
requires equality of treatment of persons in
the sute. GQOGP2d at 1266-69

In the initial ranking an applicant was
awarded points by demonstrating the eco-
nomic hardship which would result from ex-
clusion from the fishery AS |6 a250 As
the system now operates wealth is the sole
determinative factor  The pro-vworn to
avoid unjust discrimination m ue initial
award of permits have been stood on (heir
head Clearly, the market aliocaooo of per-
mils bears no reistion. substantial or other
wtie. to the just allocation of permit

The state analoguei the market allocation
of permiu to the sale of alcoholic beverage
licenses and subsequent vales of homestead
lands | find neither analogy compelling. Of
principal importance it the fact that the peo-
ple enjoy access to (he state «fisheries which
does cot perutn in the case of alcohol See
An VIII. tecs Jand 13. Corvsutauoo of Alas
ka Since the right- to hotd a liquor license
does nos occupy a privileged ecwututronai
potation the trial protection analysis mm
quite different ji regard tt Land sales it
it true that (her are some tupe*fload similar
«tits, since subsequent tUocaoeu are by the
market and thhmuac* The analogy breaks
down, however, because of two importa-
differences  First land si property, has
tome tninnnc worth, and the oOocauon
process bears a direct relation to itui intn.n
sc value The timutd entry permt is a
license, not property, AS 16U 130. and has
no intrinsic voh» The market for turotrq
entry permits it an entirety artdSciaJ creation
of the aitexation process Second, the taw
regardxig cwnership and transfer of land it
the product of htstartcnl tondtwoi antedat
g the creation of the Uetted States of
America The Conautuuona of the truie-j
States and Alaska rttepui thu button:a
legacy and have been interpreted with refer
ence to it The Act is of recent wncags and
the legislature erpnoOy avowed endow-£
the permit «tth the aatnbutet of a properv
nght AS 160 130(e)

Is may be arf-eed (hat the ohocataon 4
permiti by ihe market is necessary io allow
thepermn hotdrr to recoup nar mrostmri-t n
vetaets and gear However morsel atkxa
in* bears only a tenuoua retauon to that
purpose First, the market pnee of the pe;
met “mdependent an the type of permit and
the locationd the fahrrv and it nol duectiv
dependent on the vessel and gee- owned bv
the traniferor  Second. Jivetsaneot us vet
vets and gear to. or should be. s factor us the
perwut header t drcttaen to iem the fishef\
The captii nvettmens con be aaMrttitd over
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The sUUs appealed u>the court of appeals
which certified the appeal as appropriate
for transfer to this court pursuant to AS
22.05.015(b) and Alaska R.AppP. 408(b).
Wc accepted the certificate.

1. CONSTITUTIONALITY OF
ENTRY RESTRICTIONS

Although the superior court struck down
tho Limited Entry Act on the grounds that
its transferability provisions violate the
Aluka Constitution, the Ostrosky* have of-
fered additional grounds for holding tho
Act unconstitutional. We consider these
because a judgment may be affirmed on
grounds different from those relied on by
the tnal court .tfewre v. State. 553 P2d 8.
21 (A uka 1976). Ransom V. Haner. 362
P2d ::?2. 285 (Alaska 1961)

We will Tint consider Harold Ostroaky's
contortions concerning the validity of the
entry restrictions of the Act Those restric-
tions. in general, provide that no one can be
the primary operator of commercial fishing
gear without an entry permit There are
only a limited number of entry permits for
each particular fishery Following the im-
plementation of the Act in 1973, entry per-
mits were .saucd to those who had previous-
ly held gear licenses on a grandfather
nghta basis subject to detailed statutory
and regulatory guidelines. See generally
Commercial Fisheries Entry Commtsuon v.

Sole J-Coemnued

the Lf» of the permit is* lenjth ol «tuch it
dependent on me hotOrr  Proviieor for
emertencv transfer cl ihe prrmd obligate
snv harshness Ju# to illness or death of the
holder

Th* Act has si a purpose pmwioa nf
economic distress interg fishermen and these
dependents A sitahSe rapuaJ investment if
mowed to engage jt <ommerrval fisfung
This investment ¢ at r> tgnje j ia the initial
ranging of sppsicanis ut tree envy permits
AS liaiiSO ueli Vre Vcunaer » AiiUi

fisheries fnt/vC om iM t VX

PiJ 9)7 IAiitaa b Vesseii and tear
uAjctooiprnied bv a permit in eperate them
are of relatives* utiesaiue The stale WwU
t«oo on entry to tn* fishery alto unused th*
market foe > niri ins (in  The A<I recog
ruin the < haeeem permas and caprtal m
AS ICO ITOUI and aS 1* O JIC- UO *»»
der the hvs hat* pmgrirM both th* permits
and sestets and <o are puexhasnt by ihe
sute
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Apokalak, 606 P2d 1255 (Alaska 1980).
Commercial fishermen who had been crew
members but r.ot gear license holders were
not eligible to recvi*# entry’ permits in the
initial allocation. AS 1643260(a). Under
the Act. crew members need not have an
entry permit as long as the holder of the
entry permit is present when gear is operat-
ed. AS 16.43.140(b).

A Article V/11, Section 3.

Article VMI. section 3 of the Alaska con-
stitution provides:

Wherever occurring in their natural
state, fish, wildlife, and waters are re-
served to ‘Tie people for common use.

L'nul it was amended in 1972. article
VI, section 15 pro ided:

No exclusive ngtil or special privilege of
fishery shall be created or authorized in
the natural waters of the Stale.

In 1972 an additKfil sentence was added to

S'.etton 15
This section does not restrict the power of
tre Sute to limit entry into aNy fiahery
for purposes of resource conservation, to
prevent economic distress dMONQ fisher-
men and those dependent upon them for
a livelihood and to promote the efficient
development of aquaculture in the Sute.

Harold Ostraaky argues (a) that section 3
of article VIII prohibits entry limiUIxrt

Applying the (SUfe »| DscAsoa (J74 P20
| (Alaska in > | test and coeudenng the
goal to be oouned pmectioo of the invest
ment and the means selected, aiocaooat by
the market and ws light of tha important
nght impinged | find the Act does not bear a
fair and substantial relation to the watusory
purposes | further find that the uthartuoce
and tnntferaMdy prtmiwu of the Ac. have
th* effect of reusing, rather than
unjutt OiKnmtnalKjn unon| thoa* s*ekm|
permits | frsd the Act unronauruoanaJd un-
der An |. sac | of the Alaska Conatxuoorv
and fsold that the v'm dinti cum be pe-
nalized foe fiilwv to posaeia the rtosared
pertMs therrfore -errsMkiai a ryversal of
the-r roovvtions

iSumsay » V«r So 1 AN-40-7*41 CnansnaJl
iAlaska Super. August U. IN 1) (footnote
aMM)
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and (b) that the prohibition of section 3 has
not been affected by the 1972 amendmont
to section 15, Tho Tint part of this argu-
ment is supported by judicial authority. In
Bounich v. Reels, 297 F.Supp. 300. 306
(D.Alrska 1969), a three judge federal court
held that a precursor of the present limited
entry system, chapter 186. SLA 1966. was
unconstitutional under both section 3 and
section 15 of article VIII. This decision was
vacated by the United Statea Supreme
Court on abstention grounds. Reels V. Bom-
nd 397 U.S. 82.90 S.Cl. 788. 25 L.Ed 2d 68
(1970). The parties then litigated the same
guestion in sute superior court, which held
that section 3 and section 15 of article VIII.
dS well as section 1 of article 1, prohibit
limited entry.4

Like the courts in the Boumch cases, we
hsve difficulty squaring the section 3 reser-
vation of fish to the people for common use
with a system which grants an exclusive
r.ght to fiah to a select few who msy con-
tinue to exercise thst nght Mason after
season. We accept, therefore, at least for
the purposes of this case, the proposition
thst limited entry is inconsistent with the
command of article VIII. section 3.

We proceed to an examination of the
second part of Harold Ostroaky’s argument,
namely that the amendment U article VIII.
section IS did not eliminate th. prohibition
on limited entry implicit m article VIII.
section 3. Thu argument is texlually cor-
rect. for the language of the amendment
only refen to section 15 However, the
conclusion is inescapable that the purpose of
the amendment wu to authorise, so far as
the sute constitution ts concerned, a limited
entry system. No other purpose seens rea-
sonably possible

Our conclusion is tupported by the history
of the 1972 amendment. As introduced by
the Go.emor and as passed by the Senate,
the language of the proposed amendment
was staled in the affirmative: "The iute
rxy rennet entry to any fishery
As so written, there would be no question

a » \jrmCerg No TO-14) cCivJ
(Aiasaa Swpe*. 1st On Juneau. Mar«n s
ISTII per ;«4g* Carlton

but that limited entry would be constitu-
tional as d matter of stale constitutional
law, despite any contrary provisions of the
state constitution. The House Resources
Committee changed the language lo its
present negative form. The Committee re-
port explaining this action makes it clear,
however, that the Committee did not intend
to constrict in any way the sweep of the
amendment. Thus, the report states with
approval the purpose of the amendment: to
"give the state the power to restnc' entry
into a fishery for certain public purposes.”
The report continues:
In his eestimony to the committee the
Attorney ijencral, Mr. Havelock, suggest-
ed that an amendment of thu nature is
essential if Alaska is to ever have an
economically healthy fishing industry.
For more than a decode fisheries econo-
mists have been calling for such an insti-
tutional change, and over the part few
yean the fishermen themselves have
come to recognize that this amendment,
though r.0 panacea, is an essential first
step to revitalization of the fishing indus-
try in Alaska.

After so endorsing limited entry the report
proceeded to explain the Committee's sub-
stituted language:
After carefully studying the new lan-
guage proposed in the Senate Resolution,
your committee has adopted a substitute
which aiten the wording of the amend-
ment in three small but significant ways.

Only the first charge concerns the change

from a positive to a negative form of ex-

pression. The report continues
In the case of RittJ r Bounidnthe US.
Supreme Court held that a statute limit-
ing entry into a fishery areamanexclu-
sive Rgfti of Lsherv At a consequence,
the meaning of the new language, which
the Semte pnpitcs to add as a second
sentence m Section IS. is not as clear os -t
«t*j-) ke In onter lo eliminate any eon-
fuiam - amtxgjity we have altered this

1 11*1 VestU* UoiM KnoSwtw* Vo 10
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new language to show that the state’s
power to limit entry is a specific excep-
tion to the "exclusive right” prohibition.

2 House Journal 760-61 (1971).

Thus, the purpose of the House Commit-
tee in altering the affirmative language of
the Senate Joint Resolution lo the negative
form which found its way into the amend-
ment was to clarify perceived ambiguities,
not to restrict the meaning of the Senate
Joint Resolution.

(1,2) We conclude that the purpose of
the amendment to article VIII, section 15
was to grant the state the power to impose
a limited entry system in any fishery, not-
withstanding any state constitutional provi-
sions otherwise prohibiting such a system.
Therefor*. Harold Ostrosky's argument
that the entry provisions of the Act violate
article VUI. section 3 of the Alaska Consti-
tution must fail.

B Article 1. Section |

3) Article 1 section | of the Alaska

Constitution sutts the principle that "all
persons are equal and entitled to equal
rights, opportunities, and protection under
the law “ Harold Ostrosky™ argument
that the entry restrictions of the Act violate
this ciausc u similar to his argument relat-
ing to article VUI. section 3. He argues
that the superior court m the second Roti-
ric/i case held that the 1968 precursorto I' e

1. Haratd Ortrosltv raises two othrr points ()
He argur* that even if «unwed entry program
is contotwioraily permnubte me current act
doe* not funter th* purposes *tpressed us the
smendoew to article VIII. section IS and is
therefore invalid However the role of the
judtaary =>not to iitsaixtate acts of the (epsla-
ture because us rrtrotp'tt the acts fuse trgu-
ably failed to acUcve the purposes for which
they wee* enacted Rather our rote is to ev
an nt whnh.tr the IrgttUtur* could reasonably
have rspened that the Um*trd Cnuv Act
would advance in* purposes of anxie '111.
sectvo IS See Unnesnra » Oovrr Leaf
Cuar/nervCo M»t S *Vi *M 101 SCt TIS
*73 *A LCd.'J AS* wS-na ttft g drwrst «50
US 1037 ot SCI 1735 -A LUM 222

INK V J-t* S. 1-12
N Set VR mE e LT85 Tt

I*79i No arcumeet has neen made lhat Hus

present Act violated article 1. section 1, that
this conclusion was correct, and that articlo
I, section 1 was not amended by implii slion
by the 1972 amendment to article VIII,
section 15. For the reasons we have ex-
pressed above with respect to the argument
concerning article VIII, section 3, this argu-
ment is rejected. The authority to impose
some limited entry system became in 1972 a
part of Alaska’s constitution. The amend-
ment granting that authority cannot, in
turn, lie challenged as unconstitutional un-
der preexisting ilauscs in the same docu-
ment.*

I1l. CONSTITUTIONALITY OF
TRANSFERABILITY
PROVISIONS

AS 1643.170(b) provides in pertinent
part:

(T)he holder of an entry’ permit may
transfer his permit to another person or
to the (Commercial Fisheries Entry Com-
mission] upon 60 days notice of intent to
transfer under regulations adopted by the
commission. No sooner than 60 days nor
later than 12 months from the date of
notice to the commission, the holder of an
entry permit may transfer hts permit If
the proposed transferee, other than the
commission, can establish present ability
to participate actively in the fishery, the
commission shall approve the transfer

test it nos unified, ncr do w* better* Out say
such argument would be rrstorubir As w*
usied in CommtmaJ f sAmes Entry Comm n
v Apoktoak. 605 PM 1255. 12U (Aluka
1MO)
The overill economic and conservsuon goals
of Use Act (wtucfi f  ihe same as the consti-
tutional goals) are -t by Uirwung the num-
bers of permits
i2> H* argues that ihe United Entry Act is a
burden on internal* commerce in wotiison of
the commerce ctswse of the L'rited Scales Coo-
stuutsoe  The argument is so cursory that it is
ncomprrhenvibl* to us Accor*agfy. ws do
not contsdtr it See State * O Seel Inretugt-
rsont fa* 609 P.’d 320. 321 (Alaska 19901
Lewis v Suit *99 P2d tt*. *91 n 2 (Alaska
19701 fvdffsen . State i20 P2d 327. 330 na
*SiAissks iI'M i
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and reissue the ertry permit to . c trans-
feree.’
AS 16.13.150(h) provides:

Upon the death of an entry permit
holder, the permanent permit siall he
transferred by the commission din :tly to
the surviving spouse by nght of su -vivor-
ship unless a contrary intent is m: mfest-
ed. When no spouse survives, th* rights
of the decedent pass as part of his estate.

Lori and Julianne Ostrosky do not attack
the entry restrict.on aspect of limited ontry.
Instead, they contend the above transfer-
ability provisions are unconstitutional.
Their argument is that these provisions ex-
clude those who do not have sufficient as-
sets to purchase an entry permit and who
have not inherited one. This, they contend,
amounts to an unconstitutional classifica-
tion based on wealth and lineage. They
also argue that the transferability provi-
sions themselves create an exclusive righ’
r special privilege of fishery barred by the
lirst sentence of article VIII, section 15 and
by the common use clause, article VUI.
lection 3. They suggest that a transfer
syitcm meeting the requirements of the
constitution would be one in which a permit
would revert to the state when the permit
holder dies or is no longer using it. Reis-
suar.ee could be accomplished either under a
type of apprenticeship system, emphasizing
past participation in commercial fishing as
a crewmember. or a lottery, or a combina-
tion of both. For convenience we will refer
tc the existing system aa ‘free transferabil-
ity" and to the type of system proposed by
Lori and Julianne Ostrosky as a "reversion
—teisausnce" svstem.

A Article VII!. Sections 3 and 15—The
Least Exclusive Alternative Contention

One interesting argument made by Lon
and Julianne Ostrosky is based on the ten-

sion between article VUI, section 3 and the
?. The present stilus' requirement is not a LY
gent one It mu.ret only tfui Use person it
ph)ti<*Jy sWe -0 unest fish in me fitherv
and hat reasonable access to commercial fish-
ing gear of the tvpe utilized tn (hat fitfsiry
:0 aac 0S rrois>

Foe ihe last (rsartee of 1941 ihe aiersee znce
foe a permit was appeosimateit 330000 Fr
some fisheries im age pesces were much h *\

*

first sentence of article VIII section 15 on
the one hand, and the amendment to section
15 on the other. This argument concedes
that some limited entry system is constitu-
tionally permissible because of the amend-
ment. However, since the common use
clause of section 3 and the no exclusive
right of fishery clause of section 15 remnin
in the constitution, the premise of the argu-
ment is that whatever system of limited
entry is imposed must be one wnich. consist-
ent with a feasible limited entry system,
entails the least ble impingement on
the common use re.crvation and on the no
exclusive nght of fishery’ clause. The argu-
ment concludes that free transferability
does not entail the least possible impinge-
ment on the anti-exdusionist values which
these previsions reflect.

Since "(i]t in a well accepted pnnciplc of
judicial constriction that, whenever reason-
ably possible, every provision of the Consti-
tution should * given meaning nnd effect,
and related provisions should be harmo-
nized." Park v. State. 528 P 2d 785, 786-8"
iAlaska 1974), the premise of this argument
is ogical However, the conclusion that
free transferability is more exclusive than a
renmion-reisiuinc* system has not been
demonstrated.

@) Given a finite number of permits for
each of the several fisheries subject to the
Act. it is not evdent that free transferabili-
ty constitutes a greater impingement on the
nonexclusive, a<mmon <« goals of artidu
VIII than a system of reversion and reis-
suance. In a »ystem of free transferability
there will be tho*e who are unable to afford
a permit* However, in a reversion and
reissuance system where retssuance is by
lottery there will be those who are excluded
by «.hance Similarly, if reissuance is based

rr ranting upwards lo 1100000 Commercial
F sneres Lure Comm a. 1941 Quarterly Permit
Pnee (n(o»mst<o« M9AJI  Permits are how.
r>rr often irinsfmed In rsch ot the years
IMO irxl 1941 about | (XX) of 10% ot tht
Mnung permits, were transferred. primarily by
u.e Commercial Fisheries D m Commit.
* nmrt; il Fttsene* Efttrv Permit Trsnsler*.
M irvl .91 19421
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on an apprenticrahip system there will be
those who are excluded tweause. while they
may be fit enough to fish, they are not
hired by existing permit holders as crew
members because stronger and younger
help is available, or for other reasons. Ex-
clusion from participation as a gear license
holder in a fishery is not more violative of
the common use or tho no exclusive nght of
fishery clauses because it is based on one’s
financial rather than physical standing, or
on the laws of chance.” WH# thus reject the
Ostroskys’ contentions that free transfer-
ability violates article VIII, sections 3 and
15.

B. Equal Protection.

(5)  Three standards of review are com-

monly utilize*] in cases involving the equal
protection clause of the fourteenth amend-
ment to the United StJtcs Constitution.
First, where suspect classifications (i.e.,
those based on race, national origin, or al-
ienage) or fundamental rights (e g, voting,
litigating, or the exercise of intimate per-
sonal choicesiw are involved, differential
treatment will be upheld only when the
purpose of the enactment furthers a “com-
pelling sute interest” and the enactment
itself j “necessary” to the achievement of
that interest. Th.s is often called the strict
scrutiny standard.” Second, where classifi-
cations are based on gender or illegitimacy,
the purpose of the enactment must be “im

9. Th* system ot temunnion ot permits after
specified term ot y tu i durmg which th* hotter
may be expected to recoup rut investment in
gear and vessel and realize a reasonable re-
turn." suggetird by th* dissent entails permit
retssuaace. probablv on the basis ot a tottery
The resistance aspect ot tutu a system, tf
based on a totters would be tubwet to the
comments which wr has* madr above Like-
wise. if remuaotr were based on a type ot
apprenticeship system, out >emmenia sb- s
would also be applicable Addmonafiv. such a
system would be ot questionable frautwity
Foe most fishermen commercial (thing is a
career chose* It would work an ofcweut hard
ship on a gear license tu.jer who** permit
riptred after, far esampar ten years, to then
force tuns out of hit chosen career That would
be simitar to resinctirg a -cense to practice
taw or me-hcine to a s<miird period after whicn
the practitioner would base to make *a« foe
athen and embara upon a secceu) tareer  Fur-

667 PACIFIC REPORTER, 2d SERIES

portant,” and the means used to accomplish
that purpose must be "fairly and substan-
tially" related to its accomplishment Cnig
V. Bonn. 429 U.S. 190. 197-98. 97 S.Ct 451.
456-57, 50 L.Ed.2d 397. 407 (1976), reh'g
denied. 429 U.S. 1124. 97 S.Ct 1161. 51
L.Ed.2d 574 (1977); see also Lilli v. Lalli,
439 U.S. 259. 265. 99 S.Ct. 518. 523. 58
L.Ed.2d 503,509 (1978). This is regarded as
an intermediate level of review. Third, in
cases not involving jispcct classifications,
the infringement of fundamental rights, or
classifications based on gender or illegitima-
cy, differential treatment must be baaed on
a governmental interest which L “legiti-
mate." and the enactment must be "ration-
ally" related to its achievement" In our
discussion of federal equal protection we
have called this the rational basis test
tsakson v R,ckey. 550 F 2d 359, 362 (Alaska
1976).

[6] The approaci we have taken under
the state equal protection clause is some-
what different Ir contrast to the ngid
tiers of federal equal protection analyiis,
we have postulated a single sliding teak of
review ranging from relaxed scrutiny to
strict scrutiny The applicable standard of
review for a given case is to be determined
by the importance of the individual rights
asserted and by the degree of suspicion
with which we view the resulting classifies-

(her. the system suggested by th* dissent
would tend to lock a fisherman into owning
only ore setset durng hts fishing career tt
would be difficult for a fisherman having only
three or four yean left on hit license to finance
(he acquisition of a rew vetset Mcrtover. the
fixed termination aspect of such a system
would tend io fottet ecptooatacn. rather than
conservation of th* fisheries.

19. L Tribe. American CoAiiluUonal Law

11 Set 11 Kramer * tnson free School O ir
i93 US MI M6-37 19 SCI ISM.
|M* 23 Ltd 2d 303 349<1969>

12 Msmi r McRae U | US 2*7. 334. 100
3Ct 2971 203. 63 Ltd2d 764 *09 rcftg
Jeniret 444 US 9)7 101 SCI 39. 63 LE43d
IIMIIN O |
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tion scheme.” As legislation burdens more
fundamental rights, such as rights to speak
and travel freely, it is subjected to more
rigorous scrutiny at a more elevated posi-
tion on our sliding scale. Likewise, laws
which embody classification schemes that
arc more constitutionally suspect, such as
laws discriminating against racial or ethnic
minorities, arc more strictly scrutinized.
This approach was first announced in Slalc
V. Enckson, 574 P 2d 1 11-12 (Alaska 19781,
where wc stated:
In applying the Alaska Constitution, how-
ever, then? is no reason why we cannot
use a single test Such a test will be
flexible and dependent upon the impor-
tance of the rights involved. Based on
the nature of the nght. a greater or
lesser burden will be placed on the state
to show that the classification has a fair
and substantial relation to a legitimate
governmental objective. Where funda-
mental nghts or suspect categories an?
involved, the rciults of this test will
essentially the same as requiring a "com-
pelling stale interest”; but, by avoiding
oulnght categorization of fundamental
and nonfundamental nghts, a more flexi-
ble. less rcsult-oncnlcd analysis may be
made.

<Footnote omitted).

(71 Having selected a standard of re-

new on the Erickson sliding scale, we then
apply it to the challenged legislation. This
is done by scrultninng the importance of
the governmental interests which it b as-

11. The flexible teal* «e us* resembles the
spectrum of standards” of wlucti Justices
Marshall and White have written antis respect
10 federal equai protection San Antorao Ir.or
pendent seftooi Ditt » ftodifuez. 411 U S .
99-99 91 SCI 1271 112900. k L LO20 16
61 (Marshall. J. dissenting). re#if armed til
L S 959.91 5Ct 1919 M LE424 411 <I»7]t
Wandn s Kune. 412U S 441 4JA-59.92 S'it
1220 2229-40 17 L £424 61 75 (1*73) iWhite.
| . coAtumngi As Justke White has put tt
(Dt oust now be obvious. or has been all
along that, at the Court t assessment cf the
wetggd end value oi (hr individual interest es-
calates. the lest IAtOr it it thst mere adrr.fu -
Ifills* convenience and avottanc* of heinns
or investigations be sufficient to jutlifs
+ has otherwise would ippear to be urauonai
discriminations ' id

scrtcd that the legislation is designed to
serve and the closeness of the means-to-
ends fit between the legislation and those
interests. As the level of scrutiny selected
is higher on the Enckson scale, we require
that the asserted governmental interests be
relatively more compelling and that the leg-
islation's means-to-ends fit be correspond-
ingly closer On the other hand, if relaxed
scrutiny is indicated. less important govern-
mental objectives will suffice and a greater
degree of ovcr/or undenndusivencss in the
mcan.vio-ends fit will be tolerated.l4 Com—
pare Vogler v. Miller, 660 P 2d 1192 (Alaska
1983) with Rose v. Commercial Fishcnes
Eniry Commission. 647 P2d 154 (Alaska
19H2I  As a minimum, wc require that the
legislation lie hosed on a legitimate public
purpose and that the classification "be rea-
sonable. not arbitrary, and rest upon
+ome ground of difference having a fair and
substantial relation to the obj«t of the
legislation 7 lsakson v. Rickey, 550
P2d at 362 (quoting h'fafe v. Wylie, 516
P2d 142. 145 (Alaska 1973)).

The individual interest aasertcd in Ostro-
sky*' challenge to the transferability provi-
oons of the Act is not of a high order. The
interest is that of obtaining the right to fish
as a gear license holder by lottery or ap-
prenticeship rather than by purchase or in-
heritance  The system advocated by the
Oitrmkys would exclude on the basis of
one’s ability lo he hired as a crewman, a
matter on which age and strength are often
«Jetcrmmalive factors, or on the hast* of

14. Other .ip«ilu» tn Cncksoo suggests that a
tu’anciag of the individual nghts asserted
against the state i objective n lo take place as
a process separate from >8&e identification and
ippticat.on of Hi* appropriate standard of re-
new ?j a i2 Such a process is neither
useful nor necrssarv because the selection of
me standard of renew on the sliding Kale
reflciti an assessment ot Hie importance ol th*
nd-wd-usl nghts and the standard when select-
ed pm.it <r* tree of importance which the
foiere ment obttctne must nave and th* re-
quired r osenrts of M between ihe meant used
to achieve that objectis* and <ta achievement
Thus balancing » .p-bermt in the process of
selection and application ol the standard of
renew and is not ittetl a separate step
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pure chance, while tho present system ex-
cludes those who arc unable to afford a
permit and those who do not inherit one.

While the current system may thus dis-
criminate on the basis of wealth, it docs so
only in the manner that any pnee does. As
Professor Tnbe has observed: "Judicial in-
tervention to redress poverty on the basts of
equal protection is therefore in constant
danger of becoming either wholesale or un-
principled "1l This may be the reason
"why cases sinking down fees for govern-
ment supplied services or pnvdcges as dis-
cnminating against the poor have been lim-
ited lo instances where fundamental nghts
such as access to the courts.ll and ballots>?
have been burdened

(8) An entry permit is a government

license having value issued to a limited
number of people. As such it resembles a
liquor license, or a permit to operate a
trucking firm over a given route, or a utili-
ty franchise, or a broadcast license. While
these privileges are both purchasable and
inhenlable. the fact that the poor cannot
buy them is wealth discnminaUon only in
the general sense that all pners discrimi-
nate in a society where wealth is distnbutod
unequally. Further, the fact that the poor
seldom mhent such pmilegct is lineage dis-
crimination only in the sense that laws per-
mitting inheritance of anything of value
are discriminatory Since the wealth and
lineage cluaifkalions presented here are
not different from those which pervade our
system of pnvate property, we do not place
the interest asserted by the Ostroskys—re-
distnbut'on of entry permits based on a
system .ree of tkese classifications—n an
elevated position on the Enekton sliding
scale. It follows, of course, that the ration-
al ha*is test is the apjcrgirute standard for
this federal constitutional rlamt

The sute argues that free transferability
serves the following objectives.

IS. L Tnb* Ammiin Cgntuiesmisl Law
I 1t-O1lW)
[* Cnffln v fduvmi 131 VS It * SO WV

100 LLt SSIilMSi
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—By making permits inheritable and
transferable among family members, the
Act ensures that a fishing family will In*
able to continue to fish if the permit
holder dies or is disabled, thus protecting
the family's source of income and its in-
vestment in vessel and gear. This pre-
vents economic distress among fishermen
and those dependent upon them for a
livelihood.

—By making it possible for a person who
has fished one permit lo purchase a dif-
ferent one, the Act allows fishermen to
move to more profitable gear types (from
hand troll to purse seine, for msUnce)
and to fish a different area when their
usual area has bad runs. This prevents
economic distress among fishermen, and
retains the traditional mobility ...

—By making permiU salable, the Act cre-
ates a market for them. Pnee depends
largely on the sute of the fishery.]..
Thus, in order to keep the fishencs
healthy, fishermen will obey conservation
laws, assist in the apprehension of violat-
ors of those law*, and willingly contribute
to aquaculture programs.

—By giving permit holders an incen-
tive—money—to transfer their permits,
the Act prevonu the creation of a closed
class of fishermen...  (T]he number of
transfers to date has been very large.
—By making the acquisition of a permit
reruin by payment of the purchase pnee.
the Act allows fishermen to plan where
they will fish, what lyj>s bf gear they will
use and what invesimtnu in vesa> and
gear they can prudently make.

—By not setting up any complex eligibili-
ty formulas for new entrants, the Act
makes the transfer system readily under-
tiaodaalc to thaac it will affect

—By not requinng the Commission lo get
involved in transfers to an extent beyond
the simple processing of transfer applica-
tions ind the certification that the pro-
posed transferee has the present ability

17. Bulkxk v Cuw. 403US 1)4.99 3Ct. M9
1 Ltd 2d 92 (19711
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to fish, tho Act cases the Commission's
administrative burrlen, and allows it to
focus its attention on other necessary
duties, such as the setting of optimum
numbers for limited fisheries ana the de-
cision whether presently open fisheries
should be limited.

Free transferability, in other words, is
meant to prevent hardship when a permit
holder dies or becomes disabled: allow gear
license holders to move from one fishery or
type of gear to another: advance the causes
of conservation, aquaculture, and adherence
to fish and game laws by giving gear
license holders a stake in the resource: in-
crease the number of permits that are
transferred; and ease administrative bur-
dens on the state.

The opinion of the superior court, and the
arguments of the Ostroskys, focus not on
the foregoing purposes but on those identi-
fied in Commercial Fisheries Eniry Com—
mission v. Apokedak. 606 ? 2d 1255. 1265
(Alaska 1980), namely. 111 enhancing the
economic benefit to fishermen; (2) conserv-
ing the fishery: (3) avoiding unjust discrim-
ination in the allocation of a limited number
of entry permits: and (4) administrative
convenience. While the objectives identi-
fied by the state are by no means unrelated
to those expressed in Apokedak, the latter
should be understood tc be the overall ob-
jectives of a limited entry system.

Once the decision to institute a limited
entry system < made, the question of how
entry permits are to be transferred neces-
sarily must be answered. Tho purposes of
the transfer method wilU not nccesunly be
identical to the general purposes of limited
entry  As we noted in Apokedak. 606 P2d
at 1264 & n. 39:

Seldom, if ever, will a statutory
scheme, especially one as complicated as
the Limited Entry Act, have a single
monolithic purpose. The legislature usu-
ally acts with a variety of purposes in
mind and each of these purposes deserves
judicial recognition *

**T>us it iso* i0 say that the uAcury <

requ-red i0 hypothesise or invent purposes
something luaton i intensifies) scrutiny test

specifically rejects. Close examination of the
statutory scheme will usually yield several
concrete legislative purposes having a substan-
tial basis in reality, even if these purposes arc
not specifically idenufied m a statutory pur-
pose clause.

9 Each of the objectives identified by
the state aa purposes of free transferability
was discussed in the extensive legislative
hearings preceding passage of the Act.
Thus, they may not Ihj regarded aa after the
fact hypotheses. Further, the objectives
are legitimate and they arc fairly and sub-
stantially furthered by free transferability.
We hold, therefore, that the equal protec-
tion clause of the state constitution is not
violated by the transfer provisions of the
Act.

The same analysis is applicable, and
yields the same conclusion as to federal
equal protection

The judgment of the superior court is
REVERSED.

RABINOW'ITZ. Justice, dissenting

| agree with the majority's suggestion
that the conflict in constitutional provisions
in this case is properly resolved by allowing
the ligyhUure to adopt a system of limited
entry, but only through the means which
are least restrictive upon other rights guar-
anteed in the constitution. Beyond the
statement of this principle, however. | can-
not agree with the application given the
less restrictive alternative test lo the "free
tr. iferability” system implemented by AS
16 4d 1TOIb) and 1643 150(h)

Free transferability impairs nghts guar-
anteed by three separate clauses of the
Alaska Constitution. The "common use"
clause in Article VUI. section 3 provides:

Wherever >ccumng in their natural

state. f»h. wildlife, ami waters are re-

»<rv¥d to the people for common use.
The fmt -entencc of Article VIII, section
15 stales

No exclusive rgfit or special privilege of

f.ihcry ,hail created -tr aulhomed in

me natural waters of the stale.



1196 Alaska

Finally, Article I, section 1 provides that
"all persons are equal and entitled to equal
rights, opportunities, and protection under
tho law." |

In the absence of legislation pursuant to
the second sentence of Article VIII, section
151 the "resource™ of the gear fisheries is
reserved to the people for common use.
The common use clause necessarily contem-
plates that resources will remain in the
public domain, and will not be ceded to
private ownership, Since the right of com-
mon use is guaranteed expressly by the
constitution, it must be viewed as a highly
important interest running lo each person
within the state.l

The enabling language of Article VIII,
section 15 makes some inroads upon the
application of the common use clause to the
gear fisheries. Any system of limited cn-
tr-, no natter how it is effectuated, will at
any one time exclude a portion of the popu-
lation from the resource. This observation,
however, does not warrant the further con-
clusion that the common use clause is ren-
dered a nullity with respect to entry legisla-
tion. In my view. Article VIII. section 3
still mandates that limited entry be
achieved through the least possible “privati-
zation" of the common resource.

Examined in these terms, free transfer-
ability makes the Limited Entry Act the
most restrictive scheme possible under the
common use clause The ability to use and
denve value from the gear fishery resource
is dependent upon possession of a gear
license, and these licenses are designed to
operate as private property. The initial
"grantees" enjoy the ability to sell, aaaign,

I. Seealto the natural resources equal protec-
tion clause in Annie till, section 17

J. Article VIII. section 15 provides in relevant
part
This teciion iSoet see rettnn th# power nl
the Sate to limit mtrv >mo am fishery to#
purposes M resource conservation, to pre-
vent economic Astress among fishermen and
those dependent ,pon them lor a livetihoxJ
and to promote me efficient development of
aquaculture n the State
At noted bv the miiontv «n Som tint rntMmt
Unease ihe entire im»ied entry salute would
likely he unconstitutional
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or pass on to their heirs their share of the
gear fishery resource. Most importantly,
the holder's right to the license never ex-
pires; the holder’s heirs may hold it forev-
er. Alternatively, they may sell it and real-
ize a return baaed upon its value as an asset
held in perpetuity. Under the free trans-
ferability system, none of the value of the
resource is retained or ever returns to the
state and the people.

In addition, I conclude that AS 16.43-
170(b) and 16.43.150(h) create an “exclu-
sive" right or "special privilege" within the
meaning of Article VIII, section 15. Initial
grantees were presented with a windfall at
the expense of all other persons in the state.
Public righla were extinguished in order to
create exclusive private interests of some-
times enormous value. Under the equal
protection clause, the populace wu divided
into two categories: those who would re-
ceive this great boon from the sute, and
those who would forever loee their share in
the resource unless they someday “bought it
back" through the purchase of a gear
license.

Given the infringements upon the consti-
tutional interest* which | have de”nbed.
free transferability would still be permissi-
ble under Article VIII. section 15 if it were
necessary lo a feasible system of limited
entry. | believe, however, that the Ostro-
skys have presented a subeuntially leas re-
strictive alternative that furthers all of the
purposes which underlie free transferabili-

ty
The Ostrosky*' principal objection to free
transferability is that licenses never expire

1 | would now mat me sute (wait a ki«h bur-
den ol unwmj me lubiUAUality of iu (Mer-
est* (hrwithout our equal protection txaauna
non Thus, | specifically <Hia*re# »nU the ma
jontyi ronctuuoa that "(ljhe iwhwduad truer
est aliened in apfwUanta’ chailenti lo the
tranifrrabslity prossuont of me Acs u ooe of a
hiCh order ' tn add*ton to th# common use
clause, see ComnrmiJ fihenre Cmrv
Convnn v ApoknUM. «* P2d 123d. 12M
iAlatJu IMO1 (“importam ntM to m (i|t m
economic endeavor'! we aiao HiJben e Vu-
nionaMv o4 AncAcnfr. 411 P2d I1. «O(Alas-
ka 19901



STATE v. OSTROSKY

auuHTMd

One alternative they suggest is that licenses
should be issued only for a term of years,
reverting to the state for redistribution
upon expiration. In this way, the state
would recapture control of the resource pe-
riodically and reassign it to the legislative-
ly-determined appropriate recipients. Thus,
the common resource would not be transfer-
red forever to a discrete private class. The
state and tho people would have the recur-
ring ability to allocate use rights.4

Under the proposed alternative, the
length of the license term would be a mat-
ter for the discretion of the legislature,
within constitutional limits. Article VIII,
section 15 authorizes the state to create a
limited entry scheme designed "to prevent
economic distress among fishermen and
those dependent upon them for a liveli-
hood.” This authorizes the slate lo define
licenses in a way that makes it economically
practical for license holders to fish. Given
this authorization, the constitution recog.
mzes that licenses may be granted for a
sufficiently long pcnod that the holder may
be expected to recoup his investment in
gear and vessel, and realize a reasonable
return. Any license which goes beyond the
level of reasonable economic attractiveness,
and does so at the expense of the constitu-
tional rights of others, is prohibited.

Similarly, the method of redistribution
following expiration is also a matter of
legislative choice, to be exercised within
constitutional bounds. One proposal made
by the Oslraskys is that reissuance should
be made by lottery This would prevent
any danger of the licenses remaining in the

4. The Ottnnkys”"free transftrstxliry plus expi-
ration” alternative serve* ad of (he purposes
advanced tn support of the mating schemr
The alternative prevents economic dtsamt
amorts fishermen and those dependent upon
them ”by protectir,| the family t source of in-
come during the life of the permit even if the
original holder diet or 1l disabled It retains
the traditional mobility > of fishermen by al
lowing for the sale of Umited term permits It
encourages conservation of the fisheries bv
license hoidrrt. »ho suU have a d»mt eceoom
ic ttatte in the health of their fishery It on-

mirages the creation of a closed class of fish-
rmen by making this impossible transfers of
permit! are still encouraged bv the potutoiiiv
of sale foe money It allows foe piartftttty end
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hands of a closed clou. Any plar. which
effectively guaranteed renewal wouid be
subject to the same criticisms leveled at the
current free transferability plan.

The Ostroskya' suggestion does not actu-
ally require any change in the existing
transferability scheme. Licenses may still
be sold and inherited. The crucial differ-
ence Is in the nature of the thing transfer-
red. Licenses would resemble a lease inter-
est in the resource as opposed to an outright
ownership interest. They would still have
value—possibly considerable  value—and
that value would be privately held. The
distinguishing feature of free transferabili-
ty with expiration is that something of the
people's common use nghts are still held by
the sute. Pnvatizalion of tho common use
interest is not effected to a degree well
beyond what is necessary to implement an
economically feasible limited entry system.

Because the Ostroskys have proposed an
alternative for a fcaaible entry ayst*-”
which is less restrictive of the public*
nghts in the gear fishery resource. | would
hold that the present sutute is invalid un-
der Alaska's Constitution *

| further disagree with the majority's
discussion of the sute's interest in the goals
furthered by AS 16.43.170(b) and 16.43.-
ISfthl. The court's opinion appears to dis-
miss the importance of the overall objec-
tives of the limited entry sutute to the
equal protection scrutiny of transferability

prudent investment by making the acquisition
ol a permit certain by the payment of the
purchase price It does not unduly complicate
the transfer scheme It retains the feature of
limited involvement in transfers on the pan of
the CFCC The commission s burden is us-
crested only in that it mutt penodtcally reissue
the i-rentes In mv opinion, free transferability
plus etp.rsucn advances all of the above stale
goals equally si weU as Sort the ranting
scheme of Iree transferability minus etpuaoon

V Aitenutivetv. | >»oild order supplemental
briehri 4t the case to allow the state ta ad-
dress the sKrmauve of free trantferabiilv plus
expiration
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provisions. It is true that specific sections
within a comr'ex statute will be designed to
serve narrow purposes subsidiary to the
statute's larger goals. It is also true that
these narrow purposes may properly t*%e as-
serted by the state in attempting to meet
its burden under the state equal protection
clause. The legitimacy of these subsidiary
purposes, however, is seriously undermined
if they are found to conflict with the great-
er goals of the statutory scheme as a whole

Under AS 1643 010. the legislature has
declared that *[i)t is the purpose of this
chapter to promote the conservation and
the sustained yield management of Alaska's
fishery resource and the economic health
and stability of commercial fishing in Alas-
ka by regulating and controlling entry into
the commercial fisheries in the public inter-
est and without unjust discrimination”
This statement of legislative intent does
more than provide that one goal of the
Limited Entry Act is to comport with the
constitution.  Decisions of this court have
made it clear that the statute's policy of
avoiding unjust discrimination extends fur-
ther than to classifications forbidden by the
constitution. Commercial Fisheries Entry
Commission V. Apokedsk. 606 P2d 12S5.
1268 (Alaska 1930).

In evaluating the strength of the stale's
interest in the goals behind the system of
free transferability, it is incumbent upon
this court to weigh the Ostroskys' argument
that the legislatively-created "free market”
for gear licenses discriminates on the basts
of wealth* | would hold that the broad
statutory anti-ducnminalicn purpose of the
Limited Entry Act militates against any
system of traroferabilily which makes gear
licenses available only tt the extremely
wealthy. Certainly the state's interest in
the current transferability provisions is di-
minished by the provisions' tendency to cre-
ate such a classification

i. | ta site a d>Mpr*ff*ri with the court t
observtuor.t that the tinned Entry Art o*
crurvkMiri cn the basis of weahh only a the
manner that any pne* does and | further &sa
jrri that liquor Ureases trd utility franchises
furnish appropriate analogues These isiunp-
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David GLOVER and Dale Fett.
Appellants.

V.

Hubert SAGER & Hubert Sager. Jr..
d/b/a Sager Trucking. Appellee*.

No. 6659.
Supreme Court of Alaska

Julv 22. 1983.

Action was brought for breach of em-
ployment contract. The Superior Court.
Third Judicial District. Brian C. Shortcll. J,,
granted defendants’ motion for involuntary
dismissal with prejudice at tne conclusion of
plaintiffs' case-in-chicf. and plaintiffs ap-
pealed. The Supreme Court. Rabmowite,
J.. held that: (Il breach of contract under
ordinary principles of contract law and the-
ory of promissory estoppel was established,
and (2I trial court did not abuse its discre-
tion by failing to impose sufficient sanc-
tions for defendants' failure to make rele-
vant documents available for discovery

Reversed and Remandcd.

1 Trial *»165

In considering motion for involuntary
dismissal at doac of plaintiffs case-in-chicf
in action tned by court without jury, tnal
court is required to view plaintiffs evidence
in its most favorable light Rules Civ Proc.,
Rule 41(b).

2. Estoppel *»K5

Promise which promisor should reason-
ably expect to induce action or forbearance
on part of promisee or third person and
which does induce such action or forbear-

txxvs overtook the contuiatiosud iuiui of ihe
n*nt allocated by the Lmutt4 Entry Act uvl
ihe fats thei her* the relevant free market" is
one w*Kh was created lepslauvety tad one
wfuch perpetuates and i« ?i'» in economic
disparates

ante is bin*
only by e
adopting st
of Contrac

3. Estoppri

Evidem
truck* rein
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enable own
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LEGIE.ATIVE AFFAIRS AGENCY
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February 7, 1?95

Senate Resource Committee
Senator Lorer. Leman, Charimar.
Senator Robin Taylor

Senator Drue Pearce

Senator Lynan Hoffman
Senator Georgianna Lincoln
Senator Rick Halford

Senator Steve Frank

Dear Senators;

I would like to say a few things about the Southeast
Dungeness Crab Fishery and the proposed tiered system. I am a
rember of a dungeness crab fishing family.

The "Crab Coalition" was formed several years ago by a few
local fishermen wno had originally entered the dungeness fishery
because there were no other unlimited fisheries for them to get
into. They learned very quickly that the dungeness fishery was
wide open with *'ery few people knowing how lucrative it was.
They have made a lot of money over the last 10 or so years with
dungeness ar.d thU9 have all been able to buy into ocher fisheries
that are limited entry fisheries. They formed the "Coalition"
because they simply do not want to sharo their wealth with their
neighbors and friends who got into the fishery a few years after
them.

If there io a dungeness crab stock problem then shouldn't
ADFG shorter, the drunqeneou season?

If there really are too many pots in the water shouldn't we
lewer the pot |limit for everybody?

I believe the "Cr”b Coalition" got their heads together and
agreed cn the tiorod system which would "look* as if it io being
fair to the othor fishermen but which in fact would eliminate
many of these others as competition for dungeness crab.

1 view dungeness pots and corresponding incomes as follows:
300 pots < A vory geed income
2C0 pots < A reasonable living

100 pota - Unable to make exponuon

The "Coalition"” would like you to believe that finhormon who
qgualify for 100 pots or less would bo able to buy into being able
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to fiGh more. I do not believe that anybody fi3hing a 100 or
less? pota w ill be able to make expenses let alone be able to buy
into being able to fish more. 100 pots or less would probably
eliminate those fishermen from the fishery. The "Coalition" io
not interested in the "3tocka", they are simply interested in
eliminating their competition. If they are successful at this
tiered system it will adversely affect many Southeast commercial

fishormen .ard their families.

Please be very careful when deciding the fate of the

Southeaot Dungeness Fishery. The "Coalition"™ has made very, very
good money with this fishery and are speaking very loudly to
control this fishery for themselves alone. There is no reason
that this fishery shouldn't be able to support equal effort from
everybody who has been involved. If this moans lowering pot lim it
slightly or shortening the 3eaocn so be it. If we need limited
entry then please consider equai treatment for all those

fishermen who invested time and money in the fishery from the
moratorium year back.

Thank you for your time and consideration.

Sincerely,

Vicki Curtiss
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STATE OP ALASKA
THE LEGISLATURE

LEGISLATIVE AFFAIRS AGENCY
DIVISION OF PUBLIC SERVICES

PETERSBURG LEGISLATIVE INFORMATION OFFICE

PHONE: 772-3741 FAX: 772-3779

FA X T RANZSMIS ST ON

D ate Feb.8,1995
To: Senate Resource Committee

Fax: #907-465-3810

M essage: One page L etter to follow , w ritten

testim ony for 2/10/95 House Resources Committee

m eeting, and 2 /8/95 House fisheries C om m ittee
m eeting
RE: HB 107 / SB 42

From Thomas O. Drcnnan
Pete urg Fisherman
P.0. Bo
Petersburg Ak 99833

P.01
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Match 20, 1995

Sonote Resource Committee

RegardB to: HB 107;SB 42

A fiahing permit ?n the State of Alaska, constitutes a
privilege to fiah. On": person should not be more privileged than
another, just because of hio level of fishing during a selected
couple years.

The privilege should create an equal opportunity for all
those participating, and future participants.

House B ill 107 and Senate B ill 42 is addressed to allow a
select group of fishermen to participate at maximum historic
levelo of the past, while saddling tho remaining group of those
participating in the same fishery with the burden of resource
conservation through reduced levels of effort and competition.

The State, when constructing a new type of limited entry
program, should avoid repeating the malady and inequity created
by the Federal IFQ program for longltne fisheries, which
benefitted and tremendously rewarded so few, and le ft the
m ajority of others with very little or nothing.

This legislation, in regards to tho S.E. Dungeneos Crab
Fishery, might not be necessary through the use of existing
management tools. The current Limited Entry Program could be

U3cd, and action by the Board of Pish aml Game, reducing the
maximum allowable pots fished per permit, would contain the level
cf effort, protect the resource, and maintain a viable and
equitable fishery.

Another option that addresses the needs of the S.E.
Dungeness Crab Fishery would require amending the current bills
or adopting new ones to conform to the "Fractional Licensing
Limited Entry Proposal”, as outlined ir. the attached CFEC
document.

Thank you,

Dennis K. Rogers
P.O. Box 542
Petersburg, Ak 99033
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Vv* Alternative United Entry Programs Suggested By Fishermen

&! 2.

B *rL'v

.. Fractional Licensing United Entry Proposal

- Fractional licensing lIdeas have recently eon discussed In the economics
literature and 1n NPAMC documents. Again, there could be manydifferent
versions of such a proposal.

Under a version of a fractional licensing proposal described to CFEC,
the commission would Initially Issue permits for tha same number of
"pots. For example, the commission might decide that everyone who

JtSjroFr.receives a limited entry permit would receive a permit that would allow
-flio/t then to fish up to 150 pots.
WVEVT . »cde: e **

*

z

e; This proposal would also allow for "stacking” of permits. For example,

if a person with a 150 pot permit wanted to fish 300 pots, the person
would have to purchase another permit and then have the commission
combine them into a single permit for 300 pots. The "stacking
provision” 1n this fractional licensing proposal could load to a
reduction 1n the number of operations after limited entry through
voluntary contracting among fishermen.

Again, any Board of Fisheries regulations on the maximum number of pots
which could be utilized also would need to be followed. This proposal
would also require substantial changes to tne limited entry law.

Pros:

Might better control the growth In fishing capacity after limited
entry than would the current LE program. To the extent the program
1s enforceable, the number of pots fished would not Increase after

Initial allocation.
Would provide a natural market mechanism for fleet reductions.

Cons:

Would need changes 1n the United entry law to allow for program
Pot limits per permit nay be difficult to enforce

Some persons would initially be forced to take a reduction in the
number of pots which they could fish.

TOTAL p.03
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MEMORANDUM COMMERCIAL FISHERIES ENTRY COMMISSION

TO: Senator Loren Leman, Chair DATE: February 3, 1995

Senate Resources Committee
FAX NO: 789-6170

TELEPHONE NO: 789-6160

r
SUBJECT: Position Statement for

TROM: COMMERCIAL TISHERIES SB 42
ENtRrCOMMISSION
1"Brlice  Twomley, Chairman
| frank Homan, Commissioner
Dale G. Anderson, Commissioner

CFEC POSITION STATEMENT

CFEC supports Senate Bill Number 42. Under Alaska's current limited entry program,
CFEC can limit the number of persons (permit holders) in a fishery but does not have the
explicit authority to limit the fishing capacity of similarly situated classes of entry
permit holders within a fishery. The legislation is forward oriented and only applies
to fisheries limited in the future after completion of the public hearing process. It
will have f.o impact on established limited fisheries. This legislation does not alter
or limit the powers of the Board of Fisheries to impose additional restrictions of

fishing capacity. SB 42 would provide CFEC with improved resource conservation tools.

The impetus for this legislation was generated by the Southeast Alaska Dungeness
crab fishers after public hearings and research during the current moratorium. The need
for immediate action is in the impending expiration of the CFEC moratorium on new
entrants into the fishery. By law (AS 16.43.227), this moratorium will expire on January
2, 1996. A majority of participants at the public hearings favored a limited entry

program for this fishery. If CFEC does not move to limit the fishery before January 2,

1996 it will return to open access.

Background



Senator Loren Leman -2- February 3, 1995

The current limited entry program has proven effective in limiting the growth ir
fishing capacity and effort when administered in salmon and herring fisheries when
utilization is already maximized. However, the existing program thwarts the Commission's
efforts to achieve effective resource conservation goals in Alaska's fisheries that
employ a broad spectrum of vessel size and quantity of gear. Simply limiting the number

of participants will fail to contain growth in fishing capacity and effort.

In such fisheries, smaller more part-time operations would tend tosell out to
larger more full-time operations after limited entry. For example, this istrue of thr
Southeast Alaska Dungeness crab fishery where many small boat participants currently fis
a small number of pots on a part-time basis. This is also true in many of the state's
other crab fisheries and state managed groundfish fisheries. By setting the fishing
capacity of entry permits roughly at pre-limitation levels, entry limitation would do a

better job of resource conservation by controlling the growth of excessive fishing

capacity and effort.

This legislation would also help preserve the diverse nature of the fleet in such
fisheries and help ensure that some of the entry permits in limited fisheries will be

available and more affordable to smaller part-time and entry level operations.

Many of Alaska's valuable fisheries that coastal communities depend on may soon be
facing an influx of new fishermen because of recent limitation programs and closures in
other jurisdictions. In some of these fisheries, access restrictions may be needed in
the near future to help conserve stocks and preserve the benefits of development for
Alaska. This legislation would allow limitation programs better designed to fit the

diverse nature of Alaska's fisheries.



SOUTHEAST DUNGENESS CRAB ASSOCIATION
P.0. Dox 262
Petersburg, Alaska 99033
907-772-9240

December 21, 1994
Commercial Fisheries Entry Commission

Dear Mr. Twomley ond staff:

Enclosed i1s a copy of our letter requesting Rep. Grusnendorf
and Senator Taylor to iIntroduce and support a tiered pot system
bill. As we talked this fall wo are counting upon you to draft
a bill which will i1nclude the major ideas discussed iIn your
hearings and embrace a sufficient simplicity so as to increase
our chances of passage.

Our financial status this time around 1is such that we won"t
be able to hire a lobbyist to track the bill, therefore wo
are also counting heavily upon your help In this area.

We are optimistic about this effort but hope you realize
that 1f 1t fails a traditional limited access, even if it
requires Serious pot reductions, must be imposed before tho
moratorium expires as this fTishery will never be able to
withstand tho certain flood of now participants.

Looking forward to hearing from youl

Sincorely

Dill Flor, SEDCA

Background



SOUTHEAST DUNGENESS CHAD ASSOCIATION
P.O. DOX. 262
PETERSUURC, ALASKA 99033
907-772-9240
December 22, 1994

Dear Representative Grussetidorf:

It"s been almost four years since we passed the moratorium
legislation which placed our S_.E. Dungeness fishery iIn iIt"s
current moratorium status. Thin will expire Jan. 2, 1996.

At the tequest of tho S.E. crab fleet the Commercial
Fisheries Entry Commission held hearings this fall to try and
work out a solution for a more permanent limited access scheme.
Four main i1deas wore discussed: traditional limited entry, 1FO,
tiered pot system, and fractional licensing. CFEC is reluctant
to Impose a traditional limited entry because of a possible
increase in effort. (We currently fish a 300 pot limit but
average 150 pots, hence the possibility to double the gear
in the water.)

Tho other three ideas discussed required some type of
legislative work. Doth IFQ and fractional licensing were seen
as too contentious and complicated with little possibility of
success.

The tiered pot system was embraced by CFEC and the fleet
both for i1t"s fairness and possibility of achievement. Simply
stated i1t places a crabber within a gear otrata (i.e.300/200/100)
depending upon past effort. The fairness of this idea lies
in that no one iIs excluded. There are many variations but our
hope i1s that a sufficiently simple bill can be worked out that
could achieve passage.

We have contacted CFEC to draft a proposed tiered system
bill which we hope you would introduce and support.

Timing is critical. Our moratorium expires after this
year and without further protection the S.E. Dungeness fTishery
will be 1 serious trouble (Ca., Or., and Wa. Hlimited their
dungeness fisheries this year.) We"re counting on you to
continue your support and looking forward to working with you.

Sincerely,

Dili Flor, SEDCA

c.c. Senator Robin Taylor,
C.F.E.C.
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

1.403- 63.243)
@ﬂw WA | 0SB Site 49
allStop un Juneau Afaikj 99301-2103

MEMOKANI LM February 3. 1995

SUBJECT: Sectional Summary of SB 49, An Act relating to the Board of
Fisheries

TO: Senator Drue Fcarcc

FROM: George Utcrmohlc”?

Legislative Counsel

You have requested a sectional summary- of SB 49, An Act relating to the Board of Fisheries

As a preliminary matter, note that a sectional summary of r bill is not an authoritative
interpretation of the bill  The bill itself is the best statement of its contents

Section 1 of the bill amends AS 16 05 221(a) by changing the membership of the Board of
Fisheries from seven to three members, providing that the governor appoint a chair of the
board to *:rvc a term of two years, and prohibiting members of the board from having a
vested economic interest in fishing permits or fishing businesses

Section 2 ofthe bill amends AS 1605 221(c) by providing that the members of the Boaid of
Fishcnes shall serve four year terms

Sections J and 4 of the bill amend AS 16 05 290 to provide that members of the Board of
Fisheries shall receive a salary equal to step C. range 26 for Juneau The etTect of these
provisions is to make the Board of Fisheries into a full time board and the members of the
board into full time state employees

Section 5 of the bill amends AS 16 05 320 by making technical amendments to the quorum
requirements for the Board of Fishcnes and the Board of Game

Section 6 of the bill amends AS 39 25 IKX11)to provide that the officers and employees of
the Board of Fishcnes are in the exempt state service

Section.? ofthe bill provides that the governor shall appoint, subject to confirmation by the
legislature, three persons to serve on the Board of Fishcnes and provides for initial terms

Sectional Analysis



Senator Drue Pearce
February 3. 1995
Page 2

Sgttion_8 ofthe bill provides for the transition from the current Board of Fisheries to the new
Board of Fisheries in the event that the ctTectivc date of the bill is not passed by the

legislature

Section 9 of the bill provides that secs 1- 6 of the bill take ctlcct on July i following
confirmation of at least two persons to serve on the new Board of Fisheries

GEM KklIb
95*031 klb



FISCAL NOTE

STATE OF ALASKA
199 LEGISLATIVE SESSION

Revision Date: Dept. Affected”
Title: *An Act relating to the Board ot Fisheries: ond ’BRU:

providing for an effective date,* Component:
Sponsor: Senator Pearce
Requester: Senator Pearce

BILLNO. SB 49

Department of taw
Legal Services
Operations

.TOMPONENT SERIAL NO. 0093

(Thousands of Dollars)

OPERATING EXPENDfTURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
[CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Q.hnr

(Thousands ot Dollars)

TOTAL 0.0 00 0.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: S 00

POSITIONS

FULLTIME 00 00 0.0 0.0 0.0 00

PART-TIME
TEMPORARY

ANALYSIS:

This bill amends AS 16.05 and AS 39.25 to replace the existing sovon member Board of Fisheries, who are
members of the public with a three*momber professional board, who would be full-time state employees in the

(Attacn a separate page it necessary)

oxompt sorvico. This proposed change in the composition of tho Fisheries Board represents a major departure in

how the Board's activities will be conducted, and is properly a policy decision for the legislature and the
administration. Nevertheless, the Department of Law provides oxtons;ve legal services assisting the Board of
Fisheries In carrying out its responsibilities. This levol of service is not expected to change, whatever tho
composition of the Board.

iv..i X .-l
Prepared by: R.cM10 1 Pegyps, Direct Phono: 465 3672
Division: Administrative Seances Date: 2/6f95
o i.
Approved by Commissioner Bgtemn. fttioirtwy GfngnM Dato: 2(6/95

Agency:

PREPARER TO PROVIC

. r«i funner i .
iftev 1o Bf<onoilCBW Fiscal Note

)R S LEGISLATrVE OFFICE
an Office
r»p« t Of t
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Offered:

9-LS0307\F *
Uicrmohle
3/6/95

CS FOR SENATE BILL NO. 49( )
IN THE LEGISLATURE OK THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

Referred:

Sponsor!*).  SENATOR PEARCE

A BILL

FOR AN ACT ENTITLED

"An Act relating lo lhe Board of Fisheries and lo joint meetings of Ilhe Board

of Fisheries and Ihe Board of Game."

BE

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. AS 16.05.22Ha) in amended to read:

(a) | or purposes of the conservation and development of the fishery resources
of the state, there is created the Board of Fisheries composed of seven members
appointed by ihe governor, subject to confirmation by a majority of the members of
the legislature in joini session. The governor shall appoint each member on the basis
of interest in public atfairs, good judgment, knowledge, and ability in the field of
action of the board, and with a view to providing diversity of interest and points of
view in the membership. The appointed members shall be residents of the state and
shall be appointed without regard to political affiliation or geographical location of
residence. Th mcmhers of the board shall clccl one member of lhe hoard lo

MQg.as chair of the board for a onc-icar term, The member who serves as chair

7|-n <r * (538 49( )
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Q-f.lhe board mav be rcvlyclcd lo successive terms.as chair. The commissioner is
not a member of the Board of Fisheries, but shall be ex officio secretary.
*S.c. 2. AS 16.05.221(c) is amended to read:

(c) Members of |lie.Hoard.of Fisheries serve staggered terms of four years
iimLumi) a successor is appointed and confirmed bv (he legislature. Members of
the |[HOARD OF FISHERIES OR| Board of Game serve staggered terms of three years
and until a successor is appointed. An appointment to fill a vacancy in the membership
of the Board of Fisheries or Board of Game shall be made in the same manner as the
original appointment and for the balance of the uncxpired term.

* See. 3. AS 16.05.251 is amended by adding a new subsection to read:

(i) In deliberating on a matter before the board, the board shall consider
existing management plans adopted by the board regarding that matter. The board
may not consider matters that arc beyond the scope of authority of the board.

* See. 4. AS 16.05.320 is amended to read:

Sec. 16.05.320. QUORUM. A majority of the members of a board constitutes
a quorum lor the transaction of business, for the performance of any duty, and for the
exercise of any power. However, a majority of the full bci ' membership is required
to carry all motions, regulations, and resolutions. A majority of the members of each
of the boards of fishcnes and game constitute a quorum for the transaction of business
in a joint board meeting. A majonty of the membership of each of the boards is
required to carry all joint motions, regulations, and resolutions of the boards.

e Sec. 5. AS 39.52.120(c) is amended to read:

(c) In addition to other provisions of this section, a public officer who > a
member of the Board of Fisheries or the Board of Game may not act on a matter
before the board if the public officer has not disclosed in the manner set out in
AS 39.52.220 all personal or financial interests in a business or organization relating
to fish or game resources and.ftas nqt_djsy!qsyfl- illl W OttHe.ym |K|S and
information received through those contacts conccrnint! a matter before the
imrjL If it is determined under \S 39.52.220 that the public officer's

involvement in .a matter violates "\S 3?.52.120tb)(4). the nubile officer shall

rcfraiP-Jrom viiin~dgli.b”aiin~LjjjJlidflaling-in the, mailer, Hoover,

CSSB 49 > 2
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UQI>N(I?212liiy™<lnii—\jj_ M 52.220, if_n_m;mri(v of tho members of the hoard.
£3.CIudif!II.Qu*.inyn!.\V<|_i)ti_I)Iic officer, vote lo require (he mihlic officer to vote.

ilfffidil Tillf. or.P;»rlicip:il(“_in lhe .mailer. Ihe public officer shall do so.

3 CSSD 49( )
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A laska S tate L egislature

Session: Interim:
State Capitol MPMH 716 W 4th Avenue
Juneau AK 99801-1182 iuviu Anchorage AK 99501-2133
"ID: George Utcrmohlc, Attorney
Legal Services
VIA FAX: 2029 this page only
FROM: Annette IE Kreit/er, Aide \ jf

Senate Resources Committee

DATE: March 6. 1995

RH: LS0307SC SB 49: Board of Fisheries

1) Sorry, 1 wasn’t clear enough on one point:

DELETE: Page 2. lines | -4: ..(A MEMBER OF THE BOARD
MAY NOT HAVE A VESTED ECONOMIC INTEREST IN AN
INTERIM-USE PERMIT, ENTRY PERMIT, COMMERCIAL
FISHING VESSEL OR GEAR, OR IN ANY FISHERY RESOURCE
PROCESSING OR MARKETING BUSINESS.]

2) Section 2 AS 16.05.221(c) should read that the Legislature
must confirm a Board of Fisheries appointment, within 30 days of
the appointment. (The Committee hasn't yet decided how lo treat
the Board of Game, so I'm leaving that language as it is.)
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CS FOR SENATE BILL NO. 49( )

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BV

Offered:
Referred:

Sponx>r(f):  SENATOR PEARCE
A BILL

FOR AN ACT ENTTTLED
"An Act relating to the Board of Fisheries nnd to Joint meetings of the Board

of Fisheries and the Board of Game."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

» Section 1. AS 16.05.221(a) is amended to read:

(@) For purpose* of the conservation and development of the fishery resources
of the state, there is created the Board of Fisheries composed of seven members
appointed by the governor, subject to confirmation by a majority of the members of
the legislature in joint session. The governor shall appoint each member on the basis
of interest in public affairs, good judgment, knowledge, and ability In the field of
action of the board, and with a view to providing diversity of interest and points of
view in the membership. The appointed members shall be residents of the state and
shall be appointed without regard to political affiliation or geographical location of
residence. The mcmbcra.pf the board shall clccLonc member of the board to
tttPSJKjchaltLQfthc hoard, for i one-rear term. The member who serves ns.chitii

1. CSSB 4x )
New Vndtrllred ICHETEO TEXT BPACKTE
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of the board mav.be reelected to successive terms as choir. A member of the

hoard.mav not have a vested econQinicJmcrcst-in.an interim-use permit, .cntri
permit, commercial fishing vessel or gear, or in any fishery resource processing

or marketing business. The commissioner is not a member of the Board of Fisheries,

bui shall be ex officio secretary.

* See. 2. AS 16.05.221(c) is amended to read:

(c) .Mgrnbersjrfjhcd J o o r d o f I ¢ r o i a of.fourjcars
and until a successor Is appointed and confirmed bv the legislature. Members of
the |[BOARD OF FISHERIES OR] Board of Game serve staggered terms of three years
and until a successor is appointed. An appointment to fill a vacancy in the membership
of the Board of Fisheries or Board of Game shall be made in the same manner as the

original appointment and for the balance of the uncxpircd tenn.

« See 3. AS 16.05.251 is amended by adding a new subsection to read:

(i) In deliberating on a matter before the board, the board shall consider
existing management plans adopted by the board regarding that matter. The board

may not consider matters that are beyond the scope of authority of the board.

¢ See 4. AS 16.05.320 is amended to read:

Sec. 16.05.320. QUORUM. A majori;y of the members of a board constitutes
a quorum for the transaction of business, for the performance of any duty, and for the
exercise of any power. However, a majority of the full board membership is required
to carry all motions, regulations, and resolutions. A majority of the members of each
of the boards of fisheries and game constitute a quorum for the transaction of business
in a joint board meeting. A majority of the membership of each of the boards Is

required to carry all joint motions, regulations, and resolutions of the boards.

* Sec. 5. AS 39.52.120(c) is amended to read.

(c) In addition to other provisions of this section, a public officer who is a
member of the Board of Fisheries or the Board of Game may not act on a matter
before the board if the public officer has not disclosed in the manner set out in
AS 39.52.220 all personal or financial interests in q business or organization relating
to fish or game resources and.has not disclosed all ev parte contacts and

information.received, through those contacts concerning a matter before the

490 ) o
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1] b.oanL— If it is determined under-JVSL3SJ&22P (hat the public officer’s
2 | involvementIn__ a.matter violates AS 39.52,12Q(bU4). the public officer shall
3 | refrain from_Ynting, dclibcrating. or participating in the matter. However,
4 | notwithstanding AS 39.52,220. if a_maioritv of the members nfthe board.

J excluding the involved public officer, vote to require the public officer to vote.
6 deliberate, or participate in the matter, the nubile officer shall do so.

_ CSSB 49( )
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Alaska State Legislature

Session: Interim:
State Capitol 716 W 4th Avenue
Juneau AK 99801-1182 MEMO Anchorage AK 99501-2133
illcc Aide
DATE: March 3, 1995

Blank CS for SB 49: Board of Fisheries

Mease draft a blank CS for SB 49 incorporating ihe following
provisions:

1) Beginning with Section I: AS 16.05.221(a) .'Leave the board at
seven members.

2) Board members elect, by simple majority, a chairman to serve
for one year. Board members may be re-elected as chairman for

successive terms.

3) Each board member must declare any possible conflict of
interest in a public meeting prior to voting on the issue, for which a
conflict may exist, before the Board. The board member may abstain
from voting unless compelled to vote by the other board members.
(Make this provision the same as the Legislative provisions for
conflicts of interest.)

4) Keep the language in Section 2: AS 16.05.221(c) that Board of
Fisheries members serve staggered terms of four years and until a
successor is appointed and confirmed bv the Legislature.

5) Delete Section 3.

6) Delete Section 4.

7) Keep Section 5as is.



8) Delete Section 6.

9) Disclose ex parte information prior lo voting on an issue which

the information affects.

10) In considering proposals which come before the board, the
board must consider management plans in areas where management
plans exist. Do not consider proposals which the Board doesn't have

authority to consider. (Currently, in its regulatory proposals, the
board publishes ALL proposals even those over which it has no

jurisdiction.)



FISCAL NOTE

STATE OF ALASKA Hill M>,
1995 LEGISLATIVE SESSION
Revismn Dnto: 1 1/25/95 | Dent. Affected: Fish ind Game
Title I An Act relating to the 1 BRU: 1Boards FAG 1
Bn.vd nl Fisheries Component: 'Board Service 1
Snonsor: Sen Pearce
Requester: Senate Resources COMPONENT SERIAL NO. #482
Expenditures/Revenues (Thousands of Dollars

OPERATING EXPENDITURES T9G FY 97 FY 98 FY 99 FY 00 Fy 01
PERSONAL SERVICES 278 6 278.6 278.6 278.6 278 6 278.6
TRAVEL 165.0) (50.01 (50.01 150.0) 150.0) 150.0)
CONTRACTUAL 115.01 (10.0) 110.01 110.01 <10.01 00.0)
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 00 0.0 0.0 0.0 0.0 0.0

LAND A STRUCTURES
GRANTS. CLAIMSI
MISCELLANEOUS

TOTAL OPERATING 198.6 218.6 218.6 218.6 218.G 218.6
CAPITAL EXPENDITURES f- ]]:

CHANGE IN REVENUES ( 1

FUND SOURCE ! (Thousands of Dollars)

"002 Federal Receipts

1003 GF Match

1004 GF 198 5 218 6 218 6 218 6 218.6 218.6
1005 GF.Prngram Receipts

1006 GF/MHTIA

TOTAL 198.6 218 6 218.6 218.6 218.6 218.6

Estimate of nnv current year IFY95) cost: S 0.0

POSITIONS

FULL TIME 3 3 3 3 3 3
PART-TIME

TEMPORARY

ANALYSIS: IAttach a separate page if necessary)

This anal/sis assumes that the Board of Fisheries will go to a two year cycle and that hearings will bo held
throughout the state by ono board member. The total number of hearing and regulatory meeting days V/ill bo
about the same as the board now moots in regulatory session. Space costs vnll be slightly reduced, however
printing, mailing and advertising will be approximately the same. Also, it is assumed that advisory commi.cees
will remain as is for the present time

There are some quostions ahout process that could increase the cost. For example, all rogulatory meetings are
now taped. Will hearings be taped7 Having a complete record is important for legal challenges. Taping will
require staff as well as board member at hearings It may be difficult for tho board to confine public tostimony
to hearings and not allow during regulatory meetings This could incroaso timo and expanse.

See page two for a comparison of costs.

Prepared by Bevrrlv Resume _ 1 Pbnne 465-6095}
D-vis on Administration Boardf*Supoon Section Date: 2/14/95!
/ [ [ BN
1 Date ! 7 ,/I</
Agencv ' L Fish and Game

PREPARrR TO PROVIDE AIL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
fol furlk*r <ji«trt>iilio n info- nation, ca’l Ha Oovarnor'i laudative Offica

'>»* t(MMI 9rflinn «I'DDR 120 1



Sheet!

BOARD OF FISHERIES - SB49
|

CURRENT CHANGE ~ PROPOSED

PERSONAL SERVICES 203.8 278.6 482.4
TRAVEL 1356 (65.0) 70.6
CONTRACTUAL 1054 (15.0) 90.4
SUPPLIES co 4.7
EQUIPMENT 0.0 I 0.0 0.0
TOTAL 449.5 1 198.6 648.1
NOTES:

For personal services we have assumed the current executive director position would be eliminated.
However, a secretary would be added and the current half-time regulations specialist would go to
full time. These changes would result ina net zero The >."iblication technician and shared
administrative assistant would be retained Three new full-llme board members would be added.

For trael, we have reduced travel to almost half assuming significant reductions due to
limited hearings.

Page 2 of 2

Page 1



January 17, 1995 Ethics Statement

Presented by Larry Engel, Chairman, Alaska Board of Fisheries
Developed in Conjunction with the Alaska Department of Law

Members of the Board of Fisheries are appointed on the

basis of their interest in public affairs, good judgment, and
knowledge of fisheries and with a view toward providing diversity
of interest and points of view. They are appointed without regard
to political affiliation or locationof residence.

Board Members should be motivated to act for the best
interest of the state as a whole. They should not act as a
representative of any particularfishing group or as a
representative of any particular area of the state.

Board members are governed by the Executive Branch Ethics
Act. Among other things, the Ethics Act prohibits a member from
deliberating ana voting on a proposal that creates a significant
conflict of interest for that member. A conflict of interest can
either be a financial interest or a personal interest that is held
by a member or by someone in the member's immediate family or
household.

An example ofa financial interest s when a Board
member, or someone in the member's immediate family or household,
owns a limited entry permit for a commercial fishery. An example
of a personal interest is when a Board member, or someone in the

member's immediate family or household, has a position of authority
in an organization that wurges the Board to allocate fish to a
certain group. whether a financial or personal interest should
prevent a member from deliberating and voting on a proposal can
only be determined by examining the probable effect of Board action
on that proposal.

If a proposal would likely cause a significant benefit to

a Board member through his or her personal or financial interest,
then the member should not deliberate or vote. If a member does
vote in that situation, the Board's action could be voided by a

court because of the conflict of interest, not because of the
merits of the Board's actions.

In order to decide whether a proposal will result in a
significant benefit to Board members, | will be considering several
factors. These factors include:

1. The number of persons who participate in a fishery where a
member, or a member's inmediate family or household, owns a limited

entry perm.it.

2. The current value of the Ilimited entry permits owned by the



Board member and the member's immediate family or household.

3. The likelihood that a proposal will result ir. a significant
increase or decrease in fish returning to the permit holder's
fishery.

4. The total value of that increased or decreased amount of fish.

5. The permit holder's proportion of that fish if divided equally
among participating permit holders.

6. The value of that proportion relative co the other income of
the permit holder.

7. The Ilikelihood that a proposal will significantly benefit
members of a group in which a Board member, immediate family, or
household member holds a position of authority.

8. Whether this benefit also be enjoyed by persons outside of the
group.

9. How a proposal would personally benefit a Board member, family,
or household member who has a position of authority in that group.
9

10. W hether the Board member's personal benefit would be
significant.

There may not be enough information to answer all of
these questions. If the benefit to a Board member's financial or
personal interest is conjectural or uncertain, it is unlikely that
the proposal will create an improper conflict of interest. In some
instances, it may not be possible to determine the effect of a
proposal on a Board members' interests until the proposal is

actually considered by the Board, after members have given Ethics
Act disclosures and after the staff of Fish and Game has given its
reports. I will generaly make my decisions about conflicts of
interest for each proposal after receiving the benefit of staff
reports and prior to the time that proposal is brought up for
deliberation. If a Board member disagrees with my decision, the
member may ask the full Board to vote on the issue.

If a Board member is excluded from deliberating or voting
on a proposal, they may s till provide the Board with the benefit of
their expertise in that fishery. During the public comment period,
a Board member who has a conflict of interest, may, as a member of
the public, furnish information and be questioned by other Board

members.



Senate Resource committee
February 21st, 1995

First. | would Ilike to thank the Senate resource committee for
inviting me here today.

My name is Michael Martin, | am a third generation Alaskan, and

someone who has participated in Alaska's fisheries for the past 27
years, and participated in the regulatory process as a Board of Fish
and Joint Boards Chairman. I'm here to speak to you about current
B.O.F. problems and possible solutions.

I am not here to pit one user group against the other, but hopefully T
instill upon you the need for change in the way this great State
solves it problems.

It is clear that sportfishing, tourism, and commercial fishingcrucial
to the present and future of Alaska's economic diversification. I
would also make the point that anyone who has ever traveled to
outlying wvillages would understand how important subsistence is to
this State.

The problem:

With so many diverse needs and wants, how do we balance our
natural resources to the "maximum benefit" to Alaska and Alaskan’s?

With so many opinions, depending on what biases you have, how do
wc get diverse groups to come together on issues?

With Federal "take-over"™ pressure and a declining State budget, how
do we ensure there is enough sound biological data and enforcement
for our State regulations.

W ith the Subsistence issue still unresolved, how do wc break the
wedge that is in place for splitting this slate apart?

It starts with good planning. Any good businessman knows you
won't stay in business for very long without short, medium, and long
term goals, and being able to look ahead for the glitch that's going to
cost your business money. | feel State management of our
renewable resources should take the same -direction.



The State lias two main issues that have still not been resolved to the
public's satisfaction. False Pass interception of chums, and Cook Inlet
Sports fish/Commcrcial fish allocations. These two issues have
polarized the appointments to the Board. The polarization has also
effected how the public perceives the Board process. The process is
in jeopardy if these twoissues arc not resolved.

People vho arc opposed to the Board process, have deepconcerns
over the way the Board has allocated in the past. They feel the
Board has been dominated by commercial fishermen, or

Boardmembcrs have not been responsive enough to theneeds of
Western Alaska. I understand these concerns.
I will first address the conception that commercial!*dominated Boards

is the reason wc have a difficult time with the allocation between
sport fisheries and commercial fisheries.

Boards have been dominated with commercial fishermen. The main
reason was that more than 90% of the allocation issues were between
commercial fisherman. Commercial fishermen and sports fishermen

have some main philosophical traits. You arc either a terminal
comm, fisherman/terminal sporstman or a mixed stock comm,
fishcrmen/mixed stock sportsman or the mixture of both..

» i *

If wc (the Board) were dealing with a commercial verses commercial
fisheries allocation, one of the main tools the Board would use is
historical catches as a base for an allocation decision. But if wc take
historical catches of commercial harvest and compared it with
historical sportfish harvests, sport fisheries would normally not have

a significant allocation.

Without long term planning. | think this Stale will tear itself apart if
wc keep trying to deal with sport fisheries growth in a reactionary
forum. | also believe additional tools arc needed when addressing
allocation between sport fisheries and commercial fisheries. The
current allocation criteria the Board uses is not sufficient in dealing
with the complexities involved with the current growth trends of
Sport fisheries.

As a past Boardmcmbcr, wc had the False Pass issue before us three
times during my tenure. The most difficult part of the issue was the
lack of information. I do not believe any Alaskan should have his

livelihood taken away, unless there is just reason. No Boardmcmbecr



should make decisions based on public perception, emotion, or
whether it gets the current Governor re-elected. A Boardmcmbecr
has a responsibility to completely understand the issue before
making a vote that will effect ellow Alaskans. If you’re going to
change someone's life, you better understand and have confidence in
your vole. If you don't have enough information, or evidence to
make a sound decision, leave the regulation the way it was.

I do not think it's in the best interest of this State to pit Alaskans
against Alaskans. Nor do | feel that this is what this State is all
about. This is Alaska. What they do in other States may not be
what’s best for us. We should create our own way of dealing with
our fish & game management, unique to Alaska, not copying other
States.

| propose the following:

-The Governor appoint quilificd, e<htgh-tnfegrity”pcupltT from
diverse regions, who will accep. the position without an agenda..
With no focus on how they mipht vote on main issues.

-The legislator confirms appointees with the same
considerations.

-The Board goes back to a two year cycle.

-Change the ethics law, in regards to how it applies to the B.O.F.
and B.O.G.

-The Governor puts together a working group of past chairmen
and vice-chairmen. The group would be asked to come up with
creative alternative solutions/suggestions for ct’ircni difficult issues
that face the State.

In conclusion, this State's management, like a retirement portfolio,
needs diversification. Wc need our commercial, sport, subsistence
and pcrsonal-usc fisheries. Wc need new innovative direction on

solving these very difficult issues. We need to plan for the future

needs of the State, and we need to stop dealing with difficult issues
in a reactionary forum.

Thank you for your time.
Michael R. Martin

13300 Venus Way
Anchorage, Ak. 99515



Governor's Working Group

ALASKA'S FISHERIES 2000

A active, not reactive approach to:
Sport fisheries/Tourism
Commercial fisheries
Personal use

SUGGESTED TOPICS (but not limited to):
-Finite resources - unlimited users
*Maximize utilization of the resource to benefit the State.
eCommercial regional alications vs. other regions
-Sport/Commercial public relations.
-Sport/Commercial current allocation and growth problems.
-Sport/Commercial future allocation and growth problems.
-Habitat (high impact areas).
-Non-resident CFEC permits back to the State of Alaska.
-Commercial management programs to put more money into
state coffers for resource management, projects, and studies.
-Management strategies to address current "hot spot" issues.
-Personal use management alternatives.
-Limited entry for guides.

WORKING GROUP MEMBERS:
Tom Elias (past B.O.F. Chairman, Taxidermist).
Irv Carlile (past B.O.F. Vice-Chair, Sportsman).
Bud Hodson (past B.O.F. Chairman. Lodge owner).
Michael Chihuly (past B.O.F. Vice-Chair. Charter boat).
Gary Stavcen (past B.O.F. Chairman. Commercial Fisherman).
Robin Samulson (past B.O.F. Vice-Chair. Commercial Fisherman).
Michael Martin (past B.O.F. Chairman, Commercial Fisherman).

SUPPORT TEAMS:
ADF&G. Department of Law, CFEC. Department of Commerce.
Department of Public Safety, Governors office.

Projected expenses:

Travel < Five meetings in Anchorage.
Robin Samulson S1.750.00



Gary Slaven SI1.750.00

Michael Chihuly $ 600.00
Information: $2,000.00
Teleconferences: $1,250.00
Communications: (Fax & Tel.) $1,300.00
Misc. exp. $2,000.00
Total estimated expenses: S9.500.00

It would probably be in the best interest of the State, to have
someone who has more experience in this kind of financial venture,
to go over my estimates. I do not want to start this group under
false financial pretences.

At the request of the Governor, this group would be asked to come
up with creative alternative solutions/suggestions for current
difficult issues that face this State. This group would bring a
statewide perspective, with a wealth of experience. I believe the
group would not be prone to political pressures, because of the high
integrity of these past board members..

In conclusion, this group would provide a new creative approach to
resolving on-going, and future Statewide fisheries management

problems.

Sincerely,

Michael R. Martin



Past Chairmen and Vice-Chairmen of the Board of Fisheries.

Gary Slavcen (past chairman)
P.O. Box 205
Petersburg, Ak. 99833

(907)772-3675

Bud Hodson (past chairman)
Tikehik Narrows Lodge
4852 Hunter Dr.

Anchorage, AK. 99502
(907)243-8450

Michael Martin (past chairman)
13300 Venus Way

Anchorage. 99515
(907)345-0345

Tom Elias (past ch.irmanj
Hunter Fisher Taxidermy
Anchorage. Ak. 99518
(907)561-1466

Michael Chihuly (past vice chairman)
Chihuly Charters

Ninilchik. Ak.

(007)567-3374

Robin Salmelson (past vice-chairman)
Box 412
Dillingham. Ak 9957b

(907)842-5335

Irv Carlilc (past vice-chairman)
P.O. Box 2349

Soldotna. Ak. 99669
(907)262-5389
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FAX COVER SHEET

BRUCE SCHACTLER
P.O. BOX 2254
KODIAK, ALASKA 99615
Phone 907/486-4686 Fax 907/486-7655

TO: Senator Loren Leman PAGES, Ind. cover: 4
Chairman, Senate Resources Committee
FAX [l 465-3810

FROM: Bruce Schactlcr DATE: February 15,1995

Dear Senator Leman:

.01

Please copy the following letter for each member of the Senate Resources Committe for their meeting
today. (Senators Pearce, Frank, Halford, Taylor, Lincoln, and Hoffman)

Please call me ifyou have any questions.

Thank you for your help.
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February 15,1995

TO: Senate Resources Committee Members
Senator Leman Senator Pearce Senator Frank Senator Lincoln
Senator Halford ScnatorTaylor Senator Hoffman

FAXED to Chairman Senator Loren Leman 465-3810

| testified on Friday, February 10th to the Senate Resources Committee regarding Virgil Umphenour

and his appointment to the BOF. In case you don’t place my name, you may remember my use of the
phiasc "ignorant board members"”. After a question from you about a professional board, | qualified

my use of ignorant as not being negative or hostile.

This whole Board business is the single most important subject of the political scene! The Board of
Fish makes decisions that will affect every aspect of my like for the rest of the duration of commercial
fishing. Itisn't aweekend here or there in the summer, itisn't a hobby, or even fun most of the time.
Itismy whole life. 1am 42, married with children. Icame here when Iwas 18 and have been here
since. | pay state taxes, city taxes, borough taxes, property taxes, ASMI taxes, and aquaculture taxes.
I'm amember of the Elk's and Chamber of Commerce. I'm an average, although maybe more active
and vocal, commercial fisherman. I'm not a millionaire. I've been fishing since 1976 and I'm still
$150,000 in debt. My wife works to make house payments and buy groceries.

The "Southcentral Legislators™ that signed the letter to Commissioner Rue and who are referred to by
Bob Penney in his threat letter, arc so hung up on their obsession with the Upper Cook Inlet, that the
entire industry issuffering because of it. Please isolate Lie Upper Cook Inlet problem and support
the only industry in Alaska that is a bright star with a renewable resource.

Why hold hostage or harm the sctnet fishermen catching pink salmon on the Alaska Peninsula or
Atka Island just because you are all upset over Cook Inlet Management? Why not increase the
ADF&G budget, build up and enforce the industry’as much as possible? You have the votes and the
power to do it and all of the incentives in the world; income to the state and jobs for its citizens. You
also seem to have the votes and power to take care of this Cook Inlet problem as a separate issue. So
why not do it without dragging down the whole Board process with it?

l encourage you to go to @ Board of Fish meeting some time. In fact, take a day and go to the meeting
in February - if the Conflict of Interest issues c;»n be taken carc of by then so the meeting can take

place,

Decisions made at these various meetings involve use of technical fishing gear, allocation between
gear types, management decisions (both local and statewide) and species of every kind from sea
cucumbers to codfish to crab in the off shore seamount fisher)’. Many of these subjects arc
controversial and complicated and a Board Member, or some Boan Member, must be able to at least
relate to as to what's being discussed. This is where the word ignorant comes in.

How can Virgil, or anyone for that matter, intelligently discuss management of the Bairdi Crab
fishery concerning a pot limit overlap period as it relates to bad winter weather when he’s never been
out of The lanana River? How can he discuss dynamics of the Kodiak seine fishery when the only
fish he's ever saw migrate were doing so in a river past a fish wheel?
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I do not use the word "ignorant” dcrogMorily. | have seen Board Members make decisions based on
information received from testimony and ADF&C staff reports that was only half right, but very well
presented so that it appeared to be 100% iron-clad correct. Why? Because they didn't have the broad-
based fisheries experience lo understand and determine the difference between fact and fantasy.

The idea of Bob Penney's South central coalition lo only confirm those that think os they do will
continue to ruin the Board of Fish. Ifindeed you have the votes and can find some justification to not
confinn someone not of your choosing, then what is left for the Board? You say a professional board!

So what is a professional board? Three retired "non-commercial” fishermen? If they're not
commercial fishermen, then arc they 5port fish? Would they put a man’s business and family in the
street to catch four more sport salmon?

If the BOF must "change the way it votes"”, then you must have people on the Board that will vote the
way they’re told or the way a new law tells them to vote. Now what? Change lhe law to your special
view? Would the members of a professional board be retired ADF&C employees that don't know

much more than what statistics tell them?

Time and again at meetings, it’s proven that ADF&G know very little of the fishery outside their
office. Larry Engle, a retired ADF&G employee and chairman of the present BOF, was put on the
Board specifically to champion the sport fish cause. When he was appointed, he was employed by
the Mat-Su Borough as oconsultant/ lobbyist. In that capacity, he testified against the Kodiak salmon
fishery. Six months later, he was appointed to the BOF where he was allowed to deliberate and vole
on the very same issue. He tried to drag another subject of his own, or his previous employer’s
agenda, into the discussion and was denied by the Attorney General's office. Now he sits as
chairman on lhe same subject.

It isn't a secure feeling to see all of this happening. We all hope that Mr. Engle will vote the facts and
do what isright, whether or not we agree. 1llc has changed with his educational process And is
becoming a better Board member each meeting because he is better educated. Some of the BOF
proposals arc so involved and complicated that it lakes Board members several years to understand
them. For example, the subject of discussion in Kodiak involves fisheries migration and its
implication for allocation based on 100 years of development! Much of the education has to come
from implication, personal testimony and supposition from records kept before statehood or more
recently before modern computer analysis. We're getting through it, however, and the fishermen and
Board members are doing it together. A retired lawyer confirmed by only Ihe South central coalition
for his "proper"” views might not have the patience needed to take on such a proposal as this and
many others like it.

Previous to Larry Engle and Dick Bow'cr, two others were appointed to push the sport fish cause.
After three years of education regarding the state’s fisheries, they were removed by the sport fish
lobby because they weren't voting the right way anymore. They voted what they fell was right for
Ihe state and for the fish - biologically and economically. The)* weren’t put there for that and were
replaced even though they asked lo be reappointed.

This type of potential special interest bias and the lack of fishing experience is what worries mc about
the professional board idea. Hickfe began the process and the South-central coalition's pressure on
Governor Knowles is continuing and maybe finishing the process of destroying the present BOF by
placing people with very limited knowledge of lhe state's many diverse fisheries, history and
changing dynamics. They’re there to vole for Ihe "party line*’. Bob Penney and the Cook InJet Sport
fishing Caucus claim complete support from the Southcentral legislators to make sure the sport fish

2



FEB-13-93 WED 12:33 * 9074067633 P. 04

line or "their" line is the only one acceptable. This does not sound like democracy. Do some research
on the Coastal and In-River Fisheries Alliance and you will see that commercial fishing in Area M
and Kodiak, and numerous legislators are on their published list of enemies. Yes! They call them
their enemies! This group call their allies such groups as the Yukon River Drainage Fishermen
Assoc., U.S./Canada Delegation Processors, Seattle/Alaska Subsistence Commission and on and on.
Please ask Mr. Umphenour about hi Involvement in these groups..

I've never asked for a seat from Kodiak on the BOF or from anywhere in particular. Only for
honorable people, without special interests and with an open mind. Listen to Virgil Umphenour. He
already believes what is wrong with particular fisheries, and how they should be changed. He
already believes where fish should be harvested, without even looking at the facts or dynamics of the
fishery involved. I certainly hope that his voting record on the Board will be a surprise, but I'm afraid
it’s quite predictable.

This Board process has worked well for a long time - until the last four years or so. Why not insure
that balanced, knowledgeable members arc appointed and then tunc the process up with the
Knowles Transition Team recommendations? With good appointments, the Conflict of Interest laws
can be rewritten where the present type of interpretation is not needed. 95% of the deliberation
would not make any noticeable financial gain to a Board member, except in the opinion of some
lawyers to keep a reasonable man from voting with the resource and common sense.

Eventually, a special interest board will cause many more problems than it will solve. Don't deny the
data that points in a different direction than you wish it did. For example, the Deshka River problem.
Sport fish and ADF&G admit that it'sa problem of poor management and over-fishing by sport
fishermen. ADF&G Sport fish biologists have been lying to the Board and to you for several years.
Now it’s so bad that they're caught and must admit it. As the data shows, there are no missing fish.
They just all got caught by sport fishermen. We commercial fishermen arc constantly closing and
conserving areas and systems when there's a problem. Kodiak Management Area closed the whole
west side of Kodiak Island to fishing in June and August to rebuild the Karluk red system. We didn't
blame it on Chignik or Cook Inlet or subsistence or the bears. We swallowed our medicine and fixed
the problem where it started.

Wc'rc all in this together tn the long run. Please do what isright for the resource first and take care of
the coalitions and one-way interests a different way. You can deal with your interests without
destroying Alaska's commercial fisheries in the process.

Bruce Schactlcr
P.O. Box 2254
Kodiak, AK 99615
907/486-4686

cC: Covcmor Knowles
Senator Zharoff
Representative Austennan
Representative Moses
Representative Green
United Fishermen of Alaska
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Senator Drue Pearce
President of the Senate
Alaska State Legislature
State Capltol

Juneau, AK 99801 1182

Dear Senator Pearce,

I have 1lone, been an advocate for a professional hoard of
Fisheries or at least statutory revision of the Hoard
membership criteria in a manner such that no single user
group can have a majority position.

Ms tablished 1in 1975 "for purposes of the conservation and
development of the fishery resources"”, the Hoard of Fisheries
served the purpose of development well. Alaska = fishery
resources are for the most part fully developed. The
composition of the Hoard of Fisheries was. until recently,
entirely commercial fishermen. And, it was the collective*
"expertise in the fishery””of the individual commercial
fishermen appointed to the Hoard that was instrumental in the
development of Alaska®s fishery resources.

As fishery resources have become fully developed, conflicts
within the cor.nercial fishery user group, between regional
commercial fishery user groups, sport and corrmercial,
subsistence and commercial and sport have escalated annually
Statewide. Competition among and between various user groups
for the use of a finite resource will most likely continue
ond become more divisi-e.

In the midst of the fray 1is a Board of Il isheries that still
has a commercial use bias and which 1is not representative of
the multiplicity of regional corrmercial uses let alone sport,
subsisfence, and personal wuses. Compounding the problem, is
the political appointment of persons who have a direct
financial or personal interest in fishery resource use.

The Hoard of Fisheries served it"s purpose but 1is ill suited
to address the 1issues of allocation in a fair and reasonable
manner that 1is consistent with the Constitutional mandates

of common property resource use for the maximum coitmnn
benefit consistent with the public interest. It is ludicrous
lo believe that a Hoard appointee with a direct interest in a
fishery resource will vote against Ins interest.

CHAR? C
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The Board of Fisheries lias accomplished it"s purpose and
should bo restructured for the purposes of conservation

and allocation of fishery resources. An impartial Board

is essential in matters of conservation and allocation

to ensure Tfair and reasonable decisions. I believe that a
professional Board would afford the greatest opportunity f«o»
impartiality in matters of conservation and allocution. And,
I would rcconvnend that you consider 1increasing tho number of
members to Tfive or seven in order to reflect the unique
"regionalism™ that exists In Alaska.

The local advisory committee system that seems to be 1ignored
by the Board system should be revitalized and afforded some
position of consequence if a professional Hoard is
established. The 1local advisory committee forum is
democratic, responsive, and functions as 1 liaison between
the public and technical experts. And, it 1is a Tforum that
can ami does benefit from knowledge and expertise in the
fishery. Expertise in the fishery can he related to a
professional Board in the formof public convnentand will not
he lost with the establishment of a professional Board.

Obviously, 1 have a persona! and financial interest in
fishery resource use. I have owned and operated a charter
fishing service for the past nineteen years. I have been
involved in the Board process since 1985. It lias been
frustrating and 1in my opinion unfair at times. But most of
all. it has been the feeling of absolute futility and tlie
realization that a lay Hoard comprised of a majority of
commercial Ffishermen regulate themselves and can regulate me
out of business that irritates me the most.

A professional Hoard may not I the most democratic according
to some opinions. Hut, kertainly would rather take my
chances with a Hoard that does not have a Jdire«tfinancial
interest in fishery resource use rather than continue to get
heat up 1in the present Board system!

Sineere ly,

lorn Kamiskey

cr: Senate Resources (.onmittee.
Senator 1l.oren l.cman, Chairman
Senator Robin Taylor
Representative Bill Williams
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Good afternoon Lehman, Hoffman, and*nt*zxrr-rzim
Auiiiml Lt'oo- mambara. | thank youfor the opportunity to address you J
today on Senate B ill 49. . -J 4*\., SflZak fv /'n *S tE /. £ STMONY-

My name is James Mykland ajflf| reside in the city St N>V
Cordova. I have been a commercial fishermen for the last twentY chP Jr
years in and around Prince Wiilliam Sound. During that time I ' HQ
have participated in the Alaska board of fisheries process as a '
representative of 31 n lhr.umijnaaaii4nd aa a
member of the public S uijS iS s lj- JW

First of all | would like to address the aspect 4>]

Commercial Fishing in Alaska.

In Alaska fish are among our foremost assets. Our fisheries
resources are put to use in sport, subsistence, and commercial
fisheries. The annual commercial harvest of close to three
m illion ton3 places Alaska first in fisheries production for the

entire fifty states.

The Alaska commercial fishing industry is the states largest
private employer, providing jobs for 75,000 people during the~
peak of the season.

Concerning Salmon fisheries, Alaskan residents hold nearly
78V of the Ilimited entry permits that are regulated by the
Commercial Fisheries Hntry Commission.

Presently the Alaskan Department of Fish and Game receives
2V of the statewide general fund budget. The commercial fishing
industry currently pays about $65 million in license fees and
various taxes. This amounts to more than it costs to manage the
fisheries. These dollars go into the state general fund and are
not necessarily directed toward fisheries management.

In my opinion we need to allocate more funds for fisheries
management. I know | would be willing to contribute more in
revenue if | could be assurred that those dollars collected would
be dedicated toward management of our fisheries.

This brings me to SB 49. The present structure of the
Alaska board of fisheries, with a public lay board, seemrto be

working. How else can we explain record harvests of salmon in
Alaska during the last five years. In 1994 the salmon harvest
even sec a new record for the amount of salmon harvested. Since
the board of fisheries oversees the management of the fisheries |
would expect them to take some of the credit. W M t&]j

This is not to say that there are not some problems. I
would like to see a higher funding level for the staff and for

the local advisory boards which help identify the specific
problems each area is having.

I do support the premiss behind house bill. 141 which would
help depoliticise the confirmation process. Iti*certainly very
apparent the lost couple yearn that seating someone on the board
and then waiting for cpnfirmationjdooo not work in those highly
political times.

I would also agree with the Knowles/UImer fisheries policy
transition team's recommenation to create regional ar.d species
management panels to help with tho management of our fisheries.
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I believe changes need to be made to the Alaska Board of
Fisheries. The changes SB 49 proposes are not the ones.
Positive and proactive changes can and w ill be mode to make the
Alaska board of fisheries an important tool in this management
process.

Unfortunately SB 49 is negative and reactive. Prohibiting a
member of a uGer group, that is intimately involved in the
management of the Alaskan fisheries resource, i0 not a positive
change.

SB 49b claims the current lay board are often far too
effectively lobbied by outside big money interest. 13 SB 49
claiming that once the board is made up of paid proffessionals
that they are immune to lobbying. I wonder what the committed
investigating the United States Secretary of Commerce Ron Brown
would say about that. No one is immune to any outside pressure.
The answer to that is to appoint good honest and upstanding
members of our communities to serve on the board. There are
plenty of them out there. Another way is that the conflict of
interest needs to be corrected. Change the ethics law.

I strongly oppose SB 49 as written. | agree it is time to
take the politics out of the board of fisheries. The only
problem ia that SB 49 w ill not do that. We need long term
planning in our fisheries management not reactionary short time

fixes.
I thank you for the opportunity to speak today.

TOTFL P.02



UNITED FISHERMEN OF ALASKA

211 Fourth Street, Suite 112
Junonu, Alaska 99801
907/58G-2820
Fax: 907/463-2545

Testimony on SB 49
Restructure of llie Board of Fisheries
before the
Senate Resources Subcommittee Meeting

February 24. 1995

All 22 member groups of United Fishermen of Alaska oppose SB 49 on the grounds that wc
would like to maintain a Board of Fish comprised or lay citi/ens.

Currently, the Board of Fish is comprised of seven members appointed by the Governor and are
subject to confirmation by the Alaska State legislature. Ibis structure is ihe envy of many other
states. However, as with any other Board, the system is not perfect. Therefore, wc would like to
make the following suggestions to improve Ihe Board of Fisheries process.

House Bill 141, just recently introduced, would change the dates and terms of Baird of Fish
members and would allow for confirmation of a Board member prior to serving on the Board. In
our opinion, this would bring forth many more candidate applications of persons interested in
serving on the Board of Fish. 1lhe present system of confirmation encourages many possible
candidates not to apply because serving before being confirmed causes too many problems.

In the past, local Advisory Committees played a large mlc in the Board of Fish. They settled
some issues Ik fore the Baird of Fish met and provident a local knowledge of their region for the
Board of Fish. Advisory chairs should be at the Board of I'ish meetings to give the local feeling
on issues when asked for by the Board of I'ish.

Conflict of interest needs to be discussed by the Stale and solved as applied by the Department of
Law to the Baird of Fish. United Fishermen of Alaska would like lo have an investigation on an
amendment to the Fthics Ad to insure that Board of Fish members can take [>art on issues in
fisheries they are involved in but where no significant conflict exist.

If the Slate of Alaska is willing to spend money on a Band of Fish [wofession.il board, there
should I»c monies available to provide more staff and research dollars to the Board of Fish.

Iliere will always Ire allocation battles but. some day, we have to realize even Alaska holds only so
much resource pie for everyone to split up.

Respectfully submitted.

Vv* HvL ulvj-

Jerry Met line. President
IIhjted Fishermen of Alaska
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Alaska State Legislature

Please enter into the record my testimony to the
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M. Donald K Johnson
PO Box 876
Distribution Affiliation
Soldotna AK 99669 60 soff
Date POM Sent Constituency Bill Number Response Subject

02/09/95 N HB 149 Amond
ITHANK THE LEGISLATURE FOR THEIR ATTEMPTS TO CORRECT THE CONFLICT OF INTEREST PROBLEMS ON

THE CURRENT BOARDS OF FISHAND GAME; ITSLONG OVERDUE. IDO OBJECT TO REDUCING THE NUMBER OF
PERSONS ON THE BOARD TO THREE THIS ISFAR TOO IMPORTANT A SUBJECT FOR THREE PEOPLE. PLEASE
KEEP THE NUMBER OF PERSONS ON THE BOARD AT SEVEN. WITH NO VESTED COMMERCIAL INTEREST. (SB 19

RESTRUCTURE B OF F; HB 148& SB 50 RESTRUCTURE THE BOARD OF GAME)

Mr, Donald K  Johnson 262-7893
PO Box 876
Distribution Affiliation Reg Voter
Soldotna AK 99669 16 solf u
Date POM Sent Constituency Bill Number Response Subject
02/09/95 N HB 149 Amond

PLEASE INIMATE PUBLIC HEARINGS AND TELECONFERENCES FOR SB 49 AND HB 149 IMMEDIATELY TO ALLOW
FOR PUBLIC INPUT ON THIS ISSUE (RESTRUCTURE BOARDS OF FISHERIES)
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Bill Number Response

02/17/95 N SB 49 Opposos
THE STATE FISHAND GAME BOARDS SHOULD STAY THE WAY THEY ARE AT LEAST WE HAVF A THAwrP to
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KODIAK LONGLINE

VESSEL OWNERS’ ASSOCIATION

HALIBUT e SABLEFISH e PACIFICCOD
February 22, 1995
Senator Loren Loman,
Chairman Senata Hcsourcnn Committae
State Capitol
Juneau, AK 99801
Fax f: (907) 465-3010
RB: SB 49 Restructure Board of Fisheries

Dear Senator Lemon:

Tho members of the Kodiak Longlino Vessel

Owners'

326 CENTER AVENUE. P.0. UOX 135
KODIAK, ALASKA 99615
(907)186-3781 FAX (907) 186-2470

CRAB

Association would
Board of

like to commont on SB49 regarding a rootructuro of tho
Fisheries.

We havo boon working within the board protean on issues dealing
with crab in Alaoka for nevorai years and havo often bocn both

concorned and frustrated by tho amount of timo and energy the board

has been ablo to invest in these iouuea.
is a need for modification to the

the manner in which this legislation

Wo ntrongly oppoon the creation of
offorts will not be in the boot interests of
and w ill becomo highly political. It is
board continuo to be composed of
making process w ill
of the industry.
Our proposal to the Knowlon transition
of a separate board for
believe

to dovoto moro attention to innuan.

the

(-mmeit*

»

W hile wo feol
board procoon,
propones

a professional
the
very
laypersons so
bo tempered by exporicnce within

team supported
management of groundfish and shallfiah.
the croation of a separate board would allow board mombors

that thore
we disagree with

to do no.

board. Such

rosource or Alaoka
important that the
that their decision

and knowlodgo

tho croation
We



KL-WJM 3U f «10Q<M (Iti

Our association will continue to participate in any disenssionn and
comment on any proponed legislation regarding a raotructure of tho
Board of Fiahorxea. Thin ia an ianuo of concern to u» and we would
appreciate being notifiod of any reviaiono to SB49. Wo appreciate
your conaidcration of our comments and look forward to continuing

dialoguo concerning this iacuo.

cci
Drue Ponrce
Steve Frank
Rick Halford
Robin Taylor
Georgianna Lincoln
Lyman Uoffman

TOTAL PO?
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Alaska State Legislature

Please er.ter Into the record my testimony to the .
y =y committee name

committee on SB <9 / restructure brd fI8hH,, pri 2124195

bili/surect

Testimony presented at teleconference but cormittee ask for copy

to be sent to then.

See attached-

Signed' Chris Bernn

Testifier

‘Representirg (Optiore)
Box 26 - Kodiak, AK 99615

Address

-aac-mai.
Phono No.

P. 01
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Good Afternoon.

I’m Chris Berns, I've been involved In the commercial fishing and
processing industry In Alaska since 1968.

This bill's attack on commercial fishing by members of the
Legislature is the same kind of attack that the Sierra Club and other
environmental organizations wage against the oil and timber industries.

To suggest that the Board of Fish, have people with no commercial
fishing experience on it is Irresponsible. Ask yourself, is this good for the
State of Alaska? The Board of Fish, sets policy for an industry that
primarily consists of salmon, by volume and dollars.

An Industry that has been a primary' contributor to Alaska’s
economy for more than 100 years. S400 million ex-vessel value annually,
and double that after processing. The amount of equity in combined boats,
gear ,and salmon permits is staggering.

These resources are now one of the few remaining fisheries, solely
controlled by the State and should be managed in a responsible way.

This Bill suggests a "'professional” board is an avenue to a less
contentious process. This is not so. A professional board carries all the
pitfalls of a lay board. It would be appointed, it would be confirmed, and
it would know nothing at all about commercial fishing, under SB 49.

The problem with the present board, is that it has become a pawn in
a political game. This ’ame, and all its not-so-hidden agenda, will end up
hamstringing one of the oldest and most viable industries in Alaska.

Looking at this in the longterm, food production will be of greater
importance in the future than it is non®’ InaA1|1|991, if all the food produced
on earth were distributed equally among people, people still would have
starved to death. Salmon is food, and a valuable resource that Alaska
holds ownership to.
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| suggest that a lot of the problems with the current Board have been
created by the same body, that is looking at solving these problems by
rcstructuring—which gives me very little comfort that a professional
board is the solution.

A Board should be made up of a group of peers, who have in-depth
knowledge of the industry. A Board member should be more a fisherman,
than a dentist, or lavwwyer. To suggest that it be any other way, would be
irresponsible. Keep the Board as it is. Appoint fair-minded and intelligent
industry members that have this renewable resource’s best interest in
their heart. Confirm them, and quit playing games with an industry that
very few of you have have any knowledge of, beyond your own self-
serving interest, or your constituents's political agenda.

| would like to point out the contradiction under Section J of Senate
Bill 49, lines 7-9 and lines 1and 2 on page 2

First:

...The governor shall appoint each member on the basis of interest in
public affairs, good judgment, knowledge, and ability in the field o faction
QfJhe bQard

"A member of the board may not have a vested economic interest in
an interim-use permit, entry permit, commercial fishing vessel or gear, or
in any fishery' resource processing or marketing business, "

How canyou have any ability In the quote "Held ofaction of (lie
Board'unquote, WITHOUT HAVING PARTICIPATED IN TIIE COMMHRCIAI
FISHING INDUSTRY ?2????

Lines one and two on page two show, proof of a sporlflsh agenda, at
the expense of over a one hundred year old Alaskan industry.
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Legislative Research Agency

130 Sewal/d Street. Suite 218
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Alaska State Legislature

Phone: (907) 465-3991
W Fu: (907) 463-3351

June 23, 199*1
MEMORANDUM
TO: Senator Drue Pearce

FROM: Maria Gladziszewskii®*V~
Legislative Analyst 1

RE: Professional Fish & Game Hoards in Other States
Research Request 9A215

You asked if other states operated fish and game boards with full-time, paid board members.
Experts with whom wc spoke were unable to confirm the existence of any full-time
professional boards in other states or Canada. Most states operate fish and wildlife
commissions or boards similarly to Alaska with part-time commissioners appointed by the

governor. Attached are a few pages from the State Wildlife Law Handbook regarding the

appointment procedures and qualifications for state wildlife commissioners.

Fish and wildlife experts a: the National Conference of State Legislatures report that no state
operates full-time professional fish or game boards. According to Sandra Wolfe, the
Secretary/Treasurer of the Western Association of Fish and Wildlife Agencies, none of their
member states (Alaska, Arizona. California, Colorado. Hawaii. lIdaho. Montana. Nevada.
North Dakota. New Mexico. Oregon. South Dakota. Utah. Washington. Wyoming) operate
a full-time professional board. In audition. Ruth Musgrave, author of a 50-state survey of
state wildlife laws. State Wildlife Law Handbook published by the Center for Wildlife Law
at the University of New Mexico, did not find any full-time professional boards during her
research.

I hope this information is useful for y. ur purposes. Please do not hesitate to contact us if
you have additional questions.

We spoke with representatives from ’he National Conference of State Legislatures, the
Western Association of Fish and Wildlife Agencies, ana the Center for Wildlife Law at the
University of New Mexico.

Background
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S7,TE ®VILDLIFE IAW3 HANDBOOK

Introduction
1 ,ixs 1-3. Director, Commissioner and Commission:
Appointments and Qualifications

There is considerable venation in how the fish and wildlife director, commission, commissioners, and
various agency advisory board members are chosen. We recommend that qualification requirements such as various
types of examinations, qualifications by experience or training, representation ftom various sute interest groups
(sportsmen, farmers, ranchers, commercial fishermen, conservation groups, geographic location, etc.). and mixing
members by age. sex. and ethnicity in commission and advisory t>o0ard composition be imposed by nil states,
limitations on the numoer of members allowed to be from the same political parly may be desirable, ideally,
appointments would not be tied to one political parry by Governor appointments. Criteria such as ‘written exams,
physical exams and interviews for htnng department leaders and conservation officers are a good idea (see New
Mexico. South Carolina and others).

Some slates provide that although the Governor appoints Commission members, ihey must be selected from
i list of eligible candidates, so that at least some expertise can be guaranteed in ihose who are appointed. Other
states expressly set up commissions and odvisorv boards to allow input from competing interests, and thus arc able
to mediate and discuss the concerns of such mierests. Examples include Colorado s Habitat Partnership Council
which consists of representatives of agriculture. wildlife and rangeland management interests, designed to resolve
rangeland forage issues, the Hawaii Natural Area Reserves System Commission, whose members have academic
degrees in wildlife or marine biology, botany. *arestry. ecology, resource management, hiogeoemphy. roology. cr
geology: the Indiana Heritage Trust Program co immres. whose membership include various organized hunting and
fishing, environmental and Other groups, and ihe New Mexico Fish and Game Commission, which must have one
farmer/rancher member whose land contains at least two specie for which the suie requites a license io hunt or fish,
and one member with demonstrated involvement tn wildlife and habitat protection.

Every state has experts in m.mv relevant areas, and such expertise mould be utilized to the benefit of fish
and wildlife agencies. There are many cxcelleni examples in ihe siaic summaries ot required qualifications,
representation of different siate interests, and inclusion of persons wuh widely differing backgrounds. Maine
mandates that the Commissioner shall review oihcr states' provisions for developing good relationships between
hunters and landowners and implement similar proyrams with emphasis on counesv and responsibility for private
lands.

Tables 1-3 give arough outline cf appointment qualifications of the director, commissioner and commission
members. In states wuh no director, but rather a 'secretary’ of a natural resources department, such secretary was
treated as a director for purposes of this table.

Tables Comparing Stale  UJIift Lawi

1j ek
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Table 2. Commissioner: Appointments and Qualifications (continued)
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Table J. (‘ommission Members: Appointment*, and Qualifications
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Tiihlc .1 Commission Members: Appointtnrnfs and Qualifications (caiilimie<])
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