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Fab. 25, 1996

Southeant Alaska Dungenena Crob
Petition tor Stacking Provision

Wo, the undoraignod fleharnen, would urge ths loglalatum to

odd a atocklng provision to tha Southeant Alaska dungcnoce crab
Ilahory, We ware disappointed last year whon, H,B, 107 wan
paned In the loot daya of tha 1993 saaalon, without a stocking
provision In 1it, an the bill was originally written. Ah 1t now
stands, many fishermen with n history in the dungeness fishery
will ba cut back 1In tho number of pots they can uoo af @ar 1996;
a. a result of the limited entry program due to start in 1997.
If tha C.F.E.C. flndr It noc«nnary to limit the number of
pots In the flIflhary; then an equal percentage o0of pots Bhould bo
removed from all entrontn equally. Lxamplei A 300 pot permit

would Ulose 30 polo and a 75 pot permit would lono 7 pot; on a 10%

cut. Decisions to reduce potr. fishing, Bhould have nothing to do
with the buying of celling of permits on haa been propoaad.
Within a otacklng provision, |If an Individual in given 130
pots Initially and buys two more 75 pot permits to roach the
naxImum of 300 pots; then conversely, they ehould bo able to

breik then down da purchanod for disposal or bn obis to sell thanm

as one unit to another fisherman an the permit holder euea fit.
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ey 2, 1906

Southeast Alaska Dungener.a Crab
Petition for Stacking Provision

Wo, th* undersigned fishermen, would urge th* legislature to
add a stacking provision to th* Southcaet Alaska dungcncoo crab

fishery. We were disappointed last year when, H.D. 107 wan
passed in the last day* of the 1995 session, without a stacking
provision 1in 1it, as the bill was originally written. Aa it now

stands, many fishermen with a history in th* dung*n**s fishery
will b* cut back in the number of pot* they can uso after 1996;
as areeultof tha limited *ntry program duu to at«rt in 1997.

If the C.P.C.C. finds It necessary to limit th* number of
pota In the fishery; then an tqual percentage of pot® should be
removed from all nntrantu equally. Example: A 300 pot permit
would 1loee 30 pota and a 75 pot permit would lona 7 pot; on u 10\
cut. Decisions to reduc* potr. fishing, should have nothing to do
with the buying of selling of permit* aa lias been proposed.

within a otacklng provision, if an individual in glv*n 15C
pots initially and buye twomore 75 pot permits to roach th*
ciexinum of 300 pots; then convercely, they should be able to
break them down aa purchased for dicposel or bo able to sell thenm
as ono unit to another flohorm-»n un tho psrnlt holder ««es fit.

Name (Print) Signature Address
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March 25, 1996

Senator Leman, Chairman
Senate Resources Committee

RE: HIR59
Dear Senator Leman:

This issue regarding the National Pollutant Discharge Elimination System
(NPDES) permit is important to the health of Cook Inlet and HIJR59 conveys
an attitude of disregard for this wonderful resource. We have not ever
undertaken a comprehensive effort to determine the impacts of the 30
years of oil industry activities, yet the inconclusive data is touted as
justification for this resolution

Minuscule efforts which we have undertaken have not shown significant
impact, but they do show toxicity in the sediments nearby to the industry.
Effort is underway to address this but funding is difficult to obtain.

| fear that the concept of mixing zones (killing zones) is one which the
impact will ultimately be demonstrated by a pervasive systemwide decline
in benthic productivity (imperative to a healthy food chain). A sediment
profile gathered by a comprehensive scientific approach will at least let us
understand more about the chronic impacts of the oil industry.

Cook Inlet is not a cesspool of pollution, but the use of the mixing zone as a
method for disposing of industry effluent is undeniably a step in that
direction. These mixing zones allow effluent discharge of 5000 times the
water quality standard established by ADEC.

| am concerned about this resolution and the message which it conveys. |

am including a letter | sent to the House Resources Committee which
outlines my concerns. 1lwould ask that you read it. And not pass HIR59.

Sincerely yours,

Dennis H. Randa, President
Alaska Council of Trout Unlimited

ps: This is not ademand for Zero Discharge, just a request for a reasonable
approach to a serious issue.



March 5, 1996

Representative Joe Green
Alaska House of Representatives

Dear Representative Green:

Recent dialog with the House Resources Committee which you co-chair has
me deeply concerned over the politics of resource management here in the
Cook Inlet area, where | reside and earn my living.

| recently spoke about the National Pollutant Discharge Elimination System
(NPDES) issue at the HIR59 hearing in Kenai. My primary concern is that
there appears to be no ground for compromise; leaving permit changes to
be an all or none situation, left only to generate animosity and angst for

future.

Compromise is essential here because we are not just talking about the jobs
that the oil industry' offers but also potentially for harming the resource
which sustains other industries now and in the future (after all of the
extractable oil has been removed).

The fact that the oil industry spokesman (woman) was given to mislead the
committee (when she said that there was no evidence of harm to the Cook
Inlet environment), demonstrates to me the resolve of the industry to not
yield at all from their position of all or none (never give an inch?).

The fact is, the oil industry has shown a disregard for the environment of
Cook Inlet area for most of its existence here in this area. | am not saying
this lightly. The disposed of industrial waste products has not been a high
priority until industry' realized the cost of cleaning up those wastes. Efforts
to evaluate the oil industry's contribution to pollution in the Cook Inlet
estuary' has been essentially nonexistent. Attempts to accomplish this task
have been thwarted by the industry's refusal to fund the Cook Inlet Region
Citizen Advisory Council's Environmental Monitoring Committee's efforts (as
mandated by the Oil Pollution Act of 1990; intended to increase the public’s
confidence in the cleanliness ol the industry 'soperations).

The cavalier manner in which the industry' addressed their responsibility to
the previous NPDES permit (filling out of the DMRS) resulted in those
thousands of violations you felt it was "inflammatory” for me to mention
during my testimony at the Kenai public hearing. You may feel it is
inflammatory' to refer to the thousands of violations, but the fact remains



that the industry failed to seriously address their responsibility. Does that
mean they do now or especially thatJhe”~did.so_then (in-so-far as their
responsibility to the environment).

During my testimony, | also referred to the mixing zones as "Dead Zones",
which you also objected to as an inflammatory statement. A mixing zone is
an area in which the introduction of effluents in excess of those levels
which have been found to be lethal to life is allowed. Undiluted effluent
discharged into these mixing zones vary but are as high as 5000 times
greater than the state standard for allowable discharge. Mixing zones are
accurately described as "Kill Zone", or "Dead Zone".

The NPDES permit which the industry is fighting so vigorously against is an
important document in this effort to increase the public's confidence that
the Inlet's health is being treated appropriately by the industry. The
handful of samples which comprise the data base for evaluating the
impacts are simply not enough for any serious evaluation. The industry's
complacency coupled with their opposition to any alteration of the NPDES

permit is just not acceptable.

Where is the spirit of co-operation which the industry' would have the
public believe they (the industry) possess? Where is the room for
compromise? Surely the status quo considering the information which we
do have regarding the health of the Cook Inlet merits a reasonable

approach to analysis of the discharges.

Finally, just what is the Legislature's goal of taking up the NPDES issue? It
would appear to me that if the goal is to represent the people's interest,
assuming that you thought that the EPA was not doing so in this process,
then you should consider increasing funding to ADEC and having them act
as principal permitting agency. It iswithin the purview of the State of
Alaska to do so.

Sincerely yours in conservation,

Dennis H. Randa, President
Alaska Council of Trout Unlimited
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PETERSBURG FISHERIES
division ol

ICICLE SEAFOODS, INC.

P.0. BOX 1147
PETERSBURG. ALASKA 99B33
907 + 772-4294

FAX 907 . 7724472

February 9, 1995

Senate Resource Committee
Senator Loren Leman

Senator Robin Taylor

Senator Drue Pearce

Senator Steve Frank

Senator Rick Halford

Senator Lyman Hoffman
Senator Georgianna Lincoln-"

Dear Senate Resource Committee:

Thank you for the opportunity to addrecs my concerns about
the proposed Dungeness Crab Fishery "tiered" system brought by
the Crab Coalition. 1 believe the monitoring of the fishery
should move 1in a less intrusive manner, that allows for
competition in the fishery equitable to the investments of both
large and small operators.

I would suggest two ways to 6tart: First, shorten the season
if the stocks are in jeopardy. Secondly, have a 200 pot limit.
It has been my experience, having been a dungeness fisherman,
that fishing with less than 100 pots does not allow for
sufficient catches to enable one to make expenses let alone
increase the size of your fishing operation.

Thank you for your time & consideration.

Sincerely,

John 0. Baird
S.E. Fleet Manager

cc: CFEC
House Fisheries Committee

*«OVEC*F»06 *C<92'm AVC WEST . StATUE “.YAM'ft  2C*i?WO09M



Page 48 Alaska Statutes

Sec. 16.43.940. Exempted activities. This chapter does not apply to activities
authorized by a permit issued under AS 16.40.100 or 16.40.120. (8 11 ch 145 SLA
1988)

Revisor's OOtkS. - En»ct*U as AS 10 43 140ldl Ronumboiod in 1900

Effective dales. - Saction 22. ch 143. 3LA 1900. MAKO* this loction offactivo Jun* 9. 1900. <A accordance nvith AS

01 10 070(c)

Sec. 16.43.950. Applications of regulations of Board of Fisheries.
Nothing in this chapter limits the powers of the Board 0Ot Fisheries, including the power
to determine legal types of gear and the power to establish size limitations or other
uniform restrictions applying to a certain type of gear. Holders of interim-use permits
or entry permits issued under this chapter are subject to all regulations adopted Dy
the Board of Fisheries. (8 1ch 79 SLA 1973; am § 31 ch 206 SLA 1975)

Revisor's notes. - fc*r~t,y as 10 aj jso .n isoo

Sec. 16.43.955. Hearings in proximity to board of fisheries meetings.
When practicable, a commission hearing that deals with the subject of limiting entry to
a fishery shall be held on the same dates on which, and in the same building or in a
building adjacent to the building in which, a Board of Fisheries meeting is being held,

(8 7 ch 22 SLA 1985j

Sec. 16.43.960. Commission revocation or suspension of permits, (@
The commission may revoke, suspend, or transfer all entry or interim-use permits held
by a person who knowingly provides or assists in providing false information, or fails
to correct false information provided to tho commission for the purpose of obtaining a
benefit for self or another, including the issuance, renewal, duplication, or transfer of
an entry or interim-use permit or vessel license. The commission may suspend that
person's eligibility to hold an entry or interim-use permit for a period not to exceed
three years, and may impose an administrative fine of not more than $5,000 on the
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Senator Loren Leman
SB 42 & HB 107
Senate Resources Committee

This report was requested in Senate Resources Committee during
hearings on SB 42; Restricted Limited Entry Permits.

HB 107 is a similar bill and has been referred to Senate Resources
Committee.

Please file this report with SB 42 and HB 107 committee files.



MEMORANDUM  enci ridenis e &
COMMERCIAL FISHERIES ENTRY COMMISSION

TO:  The Honorable Loren Leman DATE: March 2, 1995
Alaska State Senator
Chair FAX HO: 799-6170

Senate Resources Committee

TELEPHONE HO:  789-6160

SUBJECT: Limited Entry Permit
Transfer Options

FROM:  fragkjioman, Commissioner
Contacrclal Fisheries
( A £ntry Commission

At the Senate Resource®"s Committee meeting on Monday February 6th, the committee
indicated that they wanted to review the issue of transferability of entry permits when
considering SB 42. This memorandum outlines some of the transfer alternatives which
have bean suggested in the past and briefly di?cusses the potential tradeoffs associated
with such alternatives. We also have enclosed some previous reports and studies on the

issue.

The 1issue of how to reallocate entry permits has been considered by the
legislature several times. |In each case, the legislature decided that using the market
to reallocate permits 1is the best alternative given the pitfalls associated with other
suggested approaches. The legislature considered a number of alternatives when the
limited entry act (AS 16.43) was written, and finally settled upon free transferability.
Some of these issues considered by the legislature are discussed In Governor Egan®s
transmittal letter of the original draft bill to the legislature (enclosed).

When the limited entry bill was passed the legislature included a provision (AS
16.43.980 (b)) directing the Commercial Fisheries Entry Commission (CFEC) to study other
methods for reallocating entry permits and report to the Legislature. CFEC"s report to
the legislature in 1975 (enclosed) examined several reallocation alternatives and again
reached the conclusion that free transferability was the best option given the
legislature™s objectives and the drawbacks associated with other approaches.

In 1979 and 1980 the legislature funded a number of studies to determine what was
happening under limited entry and the impacts of free transferability. These reports



Senate Poaourcwa Committee -2- N«cch 2, 1995

Included an appendix which again examined alternatives to free transferability. Again,
given the problems associated with the other alternatives, the legislature kept the free
transferability provision In the statute.

Among the virtues of free transferability cited when the limited entry law wes
enacted was that free transferability appeared to be easier to defend legally relative
to other reallocation options. Free transferability does not created a closed class and
free transferability does not discriminate among residents and non-residents. Indeed,
free transferability has withstood substantial legal scrutiny.

In 1983, the AUska Supreme Court ruled on a challenge to the constitutionalr.y
of the Limited Entry Act In general and the free transferability provision In particular
in State of Alaska v. Ostroskv. 667 P.2d 1184 (1983). The Alaska Supreme Court upheld
the constitutionality of the Act and of free transferability and also affirmed the
. legislative objectives In adopting the transferability option.  The decision was
subsequently allowed to stand by the United States Supreme Court when It dismissed the
Ostrosky appeal In Ostroskv v. State. 104 S. Ct. 2379 (1984), rehearing denied 104 S
Ct. 3572 (1984).

The amendment to Alaska's constitution allowing for limited entry In commercial
fisheries and Alaska's limited entry statute (AS 16.43) both have similar purposes and
objectives.  Both point to limited entry as an Important tool to help provide for
resource conservation and sustained yield management of the fishery resources of Alaska,
as well as promoting a safe and orderly fishery.i ~ Where applied, the program has

‘Article VXXX. Section IS of Alaska's constitution, reads as follows!

No Exclusive Right Of Fishery

No exclusive right or special right of fishery shall be created or authorised in
the natural waters of the State. This section does not restrict the power of tha
State to lim it entry into any fishery for purposes of resource conservation, tc
prevent econosdc distress ajeong fishermen and those dependent upon them for a
livelihood, and to proaote the efficient development of aquaculture in the state.

The purpose of the Limited Entry Act can be found in AS 16.43.010 (a) which reads
n follows!

Purpose and findings of fact.

(a) It is th*" purpose of the chapter to promote the conservation and sustained
yield management of Alaska*a fishery resource and the economic health and
stability of commercial fishing in Alaska by regulating and controlling entry



Senate Rosources Coamitt«e -3- March 2, 1995

served these purposes and has help» i preserve the benefits of fishery development and
enhancement for Alaskans.

"To prevent economic distress among fishermen and those dependent upon them for
a livelihood" 1s one of the purposes stated in the constitutional amendment allowing for
limited entry. The initial allocation method chosen by the legislature "grandfathers”
fishermen who are most dependent upon the fishery at the time of limited entry. This
Initial allocation method 1s consistent with the constitutional amendment allowing for
limited entry. Free transferability also serves this constitutional purpose.

Free transferability allows a parent In a fishing family to transfer a permit to
a child, a permit holder to transfer his/her permit to another family member, permits
to be Inherited upon the death of a permit holder, persons to enter and exit fisheries
at times opportune to them, and obviates the need for an expensive time consuming
bureaucratic process to reallocate permits. All other transfer options appear to be
lacking with respect to such crlte-la.?

Under free transferability, the percentage of limited entry permits held by
Alaska residents has remained relatively constant since Initial Issuance. All other
transfer options would likely have to Impose some restrictions to make sure that Alaska-
held permits tend to bereallocated to Alaska residents. All other transferoptions
which impose suchconstraints would likely not survive legal scrutiny.

For these reasons, the commission feels that careful deliberation should be given
when considering these types of changes to the limited entry program. Free
transferability appears to have served hoth the constitutional purposes of limited entry
and the legislature's objectives as expressed In AS 16.43. Horeover, problems exist
with other suggested reallocation approaches and It Is unclear that the other approaches

Into th* commercial (i*h*ri** in th* public interest and without wunjust
discrimination.

®— change» In lh«. PHtribution.ql.Alailiri rmawrrUi riihtim .|nll}/
Permits 1975-1993 (CfTC 94-8N). Ov*r th* 1910-1993 tilt* period, approximately
(0% of all p*rmanant limited entry permit transfers (8,459 out of 14,442) were
between immediate family members, other relatives, friends, or business partners.
Approximately 71.(9 of all permanent permit transfers from persons residing in
rural areas that are local to limited fisheries went to relatives, friends, or

business partners.
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would better serve the purposes and objectives that have been put forward In the
constitution and the law.

The attached pages of this memorandum briefly outline some of the more popular
alternatives which have been proposed In the past for permit reallocations.  Some
potential advantages and disadvantages of each method are also noted.

The enclosed material provides a more detailed analysis of the various methods of
transfer that have been reviewed In past studies.

Enclosures:
1) Governor Egan Transmittal Letter
2) 1975 Report to Legislature
3)  Analysis of Legislative Options 1980
4)  State v. Ostroskv 1984

cc.  Members of Senate Resources Committee



ALTERNATIVE NETHOOS OF REALLOCATING ENTRY PERMITS

otte

” Ag{) rgntu:eshlp

Allocate By Lottery

This method has oftenbeen suggested as an alternative to free
transferability.  Permits would be returned to the commission when a
permit holder retires from the fishery or dies. The commission would

reallocate the permit by lottery.

Advantages:

a. A lottery might be a relatively inexpensive reallocation method,
unless there needs to be a ¢ mplicated process to determine who is

eligible to participate in the lottery.

b.  Permits could be retired by the commission and not reallocated if
there is too much gear In the fishery.

c. Participation rates of permit holders in fisheries may fall as
permit holders would be likely to hang on to their permits even if
they were not using them.

Disadvantages:

a. A major question is who should be eligible for the lottery. Any
attempt to discriminate openly among -esidents and non-residents
could make such a provision unconstitutional.  Attempts to



discriminate may also require a costly process to determine who is
eligible to be in the lottery pool.

If everyone can enter the lottery, the State may wind up
reallocating permits to non-residents over time. The number of non-
residents and the potential number of non-resident fishermen could
greatly exceed the potential number of resident fishermen. |If
eligibility for the lottery cannot be legally restricted, selection
probabilities under a lottery might tend to reallocate permits to
non-residents over time.

A process like this is not conducive to business planning and the
creation of a professional fishery where persons can opt to enter
and exit a fishery at times opportune to them. Entry would depend
upon a random draw.

Permit "turnover rates" would likely be lower than under free
transferability, as a permit holder would have little incentive to
give up the permH. Other changes in the law might need to be made
to force persons to turn in their permits (such as, higher annual
renewal “es and/or "use it or lose it" provisions).

It might be difficult for young persons to plan to get into a
fishery of their choice. Currently, under free transferability,
approximately 10% all of limited entry permits are permanently
transferred each year. Under free transferability, the average age
of permit holders has not risen substantially since the program
began.  Each year, younger new entrants tend to offset the annual
age increases of those continuing to hold their permits.

Fathers could not pass their permits on to their sons or other
members of their family. In some cases this might thwart the
legislative and constitutional limited entry objective of
"preventing economic distress among fishermen and those dependent
upon them for a livelihood."

2



Allocation To Apprentices

An apprenticeship program for a limited fishery 1s one way that some have
suggested to reallocate permits. Permits could be allocated to qualified
persons on a “first-come, first-served basis" or an apprenticeship
qualification period could he used to restrict those who would be eligible
for a lottery.

The commission could maintain a 11st of qualified apprentices for a
fishery or group of fisheries. The list could be used to reallocate a
permit that comes available or used as a pool of names for a lottery once
a permit becomes available. Many of the same advantages and disadvantages
of a lottery listed above also apply to this method.

Advantages:

a. If an apprenticeship program could withstand legal scrutiny, this
method might allow the State to target permits to Its residents.
However, 1t Is somewhat doubtful that an apprentl'eshlp program
could be designed that would be constitutional (see below). This
type of exercise would also require more bureaucratic Involvement in
record-keeping and determining eligibility for a direct permit
allocation or for = lottery list to be used for a permit drawing.
It might also require bureaucratic Involvement to determine who can
become an apprentice and who skippers can hire (see below).

b.  Again, permits could be retired by the commission and not
reallocated if there is too much gear In the fishery.

c. Participation rates of permit holders In fisheries may fall as
permit holders would be likely to continue to hold t' Mr permits

3






Allocation To Apprentices

An apprenticeship program for a limited fishery 1s one way that some have
suggested to reallocate permits. Permits could be allocated to qualified
persons on a “first-come, first-served basis" or an apprenticeship
qualification period could be used to restrict those who would he eligible

for a lottery.

The commission could maintain a list of qualified apprentices for a
fishery or group of fisheries. The list could be used to reallocate a
permit that comes available or used as a pool of names for a lottery once
a permit hecomes available. Many of the same advantages and disadvantages
of a lottery listed above also apply to this method.

Advantages:

a. If an apprenticeship program could withstand legal scrutiny, this
method might allow the State to target permits to Its residents.
However, It Is somewhat doubtful that an apprenticeship program
could be designed that would be constitutional (see be'ow). This
type of exercise would also require more bureaucratic Involvement In
record-keeping and determining eligibility for a direct permit
allocation or for a lottery list to be used for a permit drawing.
It might also require bureaucratic Involvement to determine who can
become an apprentice and who skippers can hire (see below).

b.  Again, permits could be retired by the commission and not
reallocated If there Is too much gear In the fishery.

c.  Participation rates of permit holders In fisheries may fall as
permit holders would be likely to continue to hold their permits

3



even if they were not using them, since the permits would have no
resale value.

Disadvantages:

a.  Any attempt to re-allocate to apprentices would require an effort to
determine who is qualified and who is not. The more complicated the
eligibility criteria become the more costly the process would be to
administer,

b. It 1s somewhat doubtful that an apprenticeship program could be
designed that would favor residents over non-residents. A 1968
attempt at limited entry under a similar scheme was declared
unconstitutional. The court decisions suggest that there could be
constitutional problems under both the Alaska and U.S. constitutions
if current fishermen indirectly control (by who they hire) who can
become an apprentice. It is unclear how the State could set up ai
apprenticeship program that would be workable and would overcome
these problems.

c. If anyone is allowed to become an apprentice, or be placed upon the
state's list of apprentices, the State may wind up reallocating
permits to non-residents over time. The number of non-residents and
the potential number of non-resident fishermen could exceed the
potential nunver 0f resident fishermen. If eligibility to be an
apprentice cannot be legally restricted, there may be more non-
resident then resident apprentices. If so, this might cause
selection probabilities to favor reallocations to non-residents over

time.

d.  Aprocess like this is not conducive to business planning and the
creation of a professional fishery where persons can opt to enter
and exit a fishery at times opportune to them. Entry and exit would
depend upon a random draw ii a lottery, or waiting until your name

4



comes up for a perm.it.

e. Permit "turnover rates" would likely be lower than under free
transferability, as a permit holder would have little incentive to
give up the permit,

f. It might be difficult for young persons to plan to get into a
fishery of their choice. Currently, under free transferability,
approximately 10% all of limited entry permits are permanently
transferred each year. Under free transferability, the average age
of permit holders has not risen substantially since the program
began. Each year, younger new entrants tend to offset the annual
age increases of those continuing to hold their permits.

g.  fathers could not pass their permits on to their sons or other
members of their family. In some cases this might thwart the
legislative and constitutional limited entry objective of
"preventing economic distress among fishermen and those dependent
upon them for a livelihood."

[11. Auctions

This method has been suggested as an efficient reallocation method and a
method which would capture a greater percentage of the economic benefits
of limited entry for all the citizens of Alaska.

The legislature chose to use a "grandfathering system" rather than
auctions for initial allocations. Under an auction system there was no
guarantee on who would get the permits. The grandfathering system was
consistent with the constitutional purpose of limited entry "to prevent
economic distress among fishermen and those dependent upon them for a
livelihood."  The grandfathering system was also consistent with the

5



purpose of the limited entry statute noted above.

Advantages:

d.

d.

An auction would he a relatively Inexpensive reallocation method,
unless there was a complicated process to determine who Is eligible
to bid on permits at the auctio .

The prople of Alaska would capture a greater portlor of the benefits
of limited entry, by capturing the value of each limited entry
permit that Is sold by auction.

Permits could be retired by the commission and not sold If there is
too much gear in the fishery.

Participation rates of permit holders In fisheries may fall as
permit holders would be likely to hang on to their permits even If
they were not using them.

Disadvantages:

d.

A major question is who would be eligible to bid for permits in the
auction. Any attemnt to discriminate openly among residents and
non-residents could make such a provision unconstitutional.
Attempts to discriminate may also require a costly process to
determine who Is eligible to bid for permits In an auction,

It everyone is allowed to bid for permits in an auction, 1t Is
possible that the State could wind up reallocating permits to non-
.esiaents over time. The number of non-residents and the potential
number of non-resident fishermen could exceed the potential number
of resident fishermen. If non-resident fishermen tend to have
greater wealth or better access to financing, it is possible that
reallocations by auction will result in more permits going to non-

6



resident fishermen. As noted above, the percentage of permits held
by resident and non-residents has remained relatively stable under
free transferability.

c.  Permit "turnover rates" would likely be lower than under free
transferability, as a permit holder would have little Incentive to
give up the permit,

d. It might be difficult for young persons to plan to get Into a
fishery of their choice. Currently, under free transferability,
approximately 10% all of limited entry permits are permanently
transferred each year. Under free transferability, the average age
of permit holders has not risen substantially since the program
began. Each year, younger new entrants tend to offset the annual
age increases of those continuing to hold their permits.

e.  Fathers could not pass their permits on to their sons or other
members of their family. In some cases this might thwart the
legislative and constitutional limited entry objective of
*preventing economic distress among fishermen and those dependent
upon them for a livelihood."
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Tha Honorablo Tarry Miillar
Praaidant of tho Sonata
Alaska Stato Legialaturo
Juneau, Alaoka

Dear Mr. Proaidont:

Pursuant to.tho Uniform Rules of tho Legislature, | am
transmitting a b ill to regulate entry into Alaska
Commercial Fisheries.

The limited entry study that | requested and tho Legisla-
ture established lost summer has more work yet ahead of

it, but sufficient research has beon completed to recommend
a sound basic regulatory program, and to apply that program
to tho species that need it most — salmon.

Alaska's salmon resources cannot produce a livelihood for
an unlimited number of fishermen, nor can they be success-
fully managed for maximum sustained yield if wutilized by
an unlimited number of fishermen. The only alternative to
tha continuing loss of a healthy professional fishery s
tho stabilization of entry into the fishery at reasonable
levels.

The makeup and traditions of the salmon fishery vary
greatly from area to area, but two basic generalizations
apply to the whole state:

1) Excessive numbers of fishormen partici-
pating in the harvest of salmon have reached
acute proportions in almost every area.

2) W ithout entry |limitation the commercial
salmon fishery w ill be taken over increasingly
by moonlighters, aport-coczaerclal, and part-
time hobby fishermen.

Most past efforts to lim it ontry nave failed because they
were stop-gap efforts designed to postpone th* problem by
creating special licensing preferences, or to offer a
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solution applicable to the special problems of only one
area. The results were unconstitutional programs that
did not satisfy the unique conditions of different fisheries.

Our basic objective has boen to develop a constitutional
and practical program which can be applied flexibly with
fairness to the varied needs and special problems of each
fishing area throughout the State, while at the same time
offering a permanent solution benefiting the entire State.
| believe that this b ill does so.

Its overall objective is to stabilize the numbar of com-
mercial fishermen within each salmon fishing area at a
level commensurate with tho ability of the resource to
provide an adequate livelihood for the fishermen. Its
long-range goal is an economically and biologically healthy
professional fishery.

The Initial Scope of a Limited Entry Program

Early in the study the decision was made to focus attention
on the Alaska salmon fisheries, rather than to deal immedi-
ately with the problem of open access in all Alaska
fisheries. This was done for several reasons, although it
is acknowledged that other important Alaska fisheries, such
as king crab and shrimp, are already suffering from too
much fishing effort and may require their own limited entry
programs in the near future.

It is the State's salmon fisheries that arc the main focus
of public attention. In terms of income and employment
they rank far above any othor fishery. Because of their
complexity and the growth of fishing pressure on them, the
salmon fisheries present the most urgont need for limited

entry regulation. Because salmon fishing practices vary
greatly from area to area, a limited entry program for
salmon w ill require a fairly goneral and flexible statewide
regulatory framework. Such a broad-based approach w ill be
capable of encompassing other species later when the need
arises.

The Problem of Growing Fishing Pressure

Even with substantially Improved biological management
since Statehood, the salmon fisheries are not as healthy
as they can be because a steadily increasing number of
fishermen are participating in the harvost. These new
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entrants into the fishery have driven the profitability
of fiBhing down to marginal levels for those professional
fisherman who muot depend upon fishing for a major ahare
of their livelihood.

A disturbing aspect of this general trend is that a sub-

stantial number of these new entrants can afford to parti-
cipate at marginal economic levels because they rely upon
other employment for the major source of their livelihood.

The character of these new entrants varies. In Bristol
Bay it may be the school teacher from Anchorage or the
Boeing v;orker from Seattle; in Southeastern the sport-
commercial troller with a well-paid government job; in Cook
Inlet, the vacationing set-netter from the lower 48. How-

ever, in almost every area these moonlighters are adding
substantially to the economic distress of the vocational
fiahormer. who must derive their primary livelihood from
fishing.

The main problem with these part-time, avccational fisher-
mon is not their multiple employment. It is that they can
afford to participate in the fishery even when it is not
profitable, with the effect that average incomes for all
fishermen are driven to submarginal levels. If this open
entry pattorn is allowed to continue, it w ill mean the
eventual economic destruction of Alaska's professional
fisheries.

A Brief Survey of the Commercial Salmon Fishery

Alaska's salmon fisheries are divided into geographic
regions for management purposes, as the accompanying map
shows. The salmon net fisheries (purse 9eine vesselu,
drift gill net vessels, and set gill nets), are further
tied to registration areas. Every fisherman desiring to
fish salmon net gear must, register to fish in only one
rogittration area in any given year. The troll fishery s
limited almost exclusively to southeastern Alaska, and
takoo primarily king and silver salmon for the fresh and
frozen fish markots.

From the dual perspective of adequate economic return to
the fishermen and adequate ability to fully harvest the
resource, there are presently too many units of gear in
almost every salmon management area in the State. Ac an
Indication cf where we stand today, the Department of Fish
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and Gamo haa prepared the following table which compares
the numbers of unite of gear registered in each area with
the optimum numbers required to fully harvest the resource.
These are rough estimates based on only one factor, but
they fairly reflect the general magnitude of tho problem.
Only net gear is included in these tablos; troll gear has
not yet been similarly analyzed. If existing levels of
gear are substantially above the optimum levels necessary
for an economically healthy fishery, as this table indi-
cates, then merely halting any further increase in gear
levels w ill not achieve the basic objectives of a limited
entry program — a moratorium alone w ill not work.
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There are also a growing number of instances where too
much concentrated fishing pressure makes sound management
off the fishery impossible. This happens in the following
way. The salmon net fisheries typically occur near the
mouths of tho spawning streams where salmon concentrate
just prior to their spawning runs upstream. In such situa-
tions, allowing for adequate escapement is critical. | f
excessive amounts of gear are concentrated in tha fishing
areas, a mistake of only a few hours m the length of a
fishing period could make the optimum escapement noeded
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for an entire run of fish unobtainable and perhaps even

wipe out the run. With too much goar in the fishery,
fisheries managers have no margin for error in setting
their field regulations. This has sometimes resulted in

total closures where a manageable harvest by a reasonable
number of vessels would otherwise have been acceptable.

Recent figures on liconae growth and catch data give a
general picture of the excessive amount of gear and its
distribution throughout the State. An analysis of average
annual gross earnings par vcssol by registration area

and gear type for two recent years gives an approximate
idea of income to fishermen. This and other statistical
information is still being developed and refinod by the
limited ontry study group.

There are three kinds of license issued for the salmon

fishery: First, every person who intends to fish commer-
cially must obtain a personal commercial fishing license;
even crewmen must obtain these. Second, al. vessels must
be licensed by their operators. Third, a gear license
must bo purchased for every type of gear to be fished
(e.g., drift net, purse seine, troll set not, long line,
shellfish pots, trawl, etc.)

The following table shows the increase in all typos of

licenses used in the salmon fishery from 1961-1971:

1361 1971
Commercial (personal) 15,697 20,564
Vessel 7,926 10,710
Drift Hot 3,022 4,779
Set Net 2,064 3,062
Purse Seine 1,182 1,323
Troll 1,497 2,353

Hero is a resident, non-resident breakout on commercial
licenses:
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total reaident non-resident

1961 15,697 10,106 5,591

1971 20,564 14,276 6,388

It is worth noting that tho percentage increase in resident
liconees is greater than that for non-resident.

Hero is a summary breakdown of catch and gear registration
information by management area for the last four years.
These tables include a resident, non-resident breakout for
each type of gear and also show the percentage of the total
salmon catch for each area which wa3 taken by each type of

guar.
Southeastern 196e im 1971
total salmon catch* 30.2 6.9 14.7 12.9
(millions of fish)
purse seines <498 4407 <422 358
(total units
registered)
- resident 2*41 223 216 192
- non-resident 257 ie<4 206 166
- Percentage of total 90S 145 83s 81s
catch
drift gill nets 527 395 <420 475
(units registered)
- resident 286 251 266 320
- non-resident 241 13*4 154 155
- Percentage of total 5S 15S 12s 121
catch
troll gear reglatered** 2,103 2,303 2.567 2,353
- Percentage of 4* 183 45 %S
catch**e

*A majority of saloon caught in southeastern are pink saloon
wnich fluctuate widely on a two year cycle.

eeTheee troll figures are totals statewide and Include tr.e
nominal troll fishery In Yakutat and Price Villlaa Sound.
eeeThe value of troll catch Is ouch higher than this figure
would Indicate. In 1971, value to fishermen of troll caught
fish was $5.8 ollllon, value to flaheroen of all other flah
was cnly $25.6 ailllon.
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Yakutat 1968

total salmon catch .22
(million of fish)

set gill nets 194
(units registered)
- Percentage of 85*

tctal catch

troll (units Regis— 7
tered)
- Percentage of 15*

total catch

Prince Wllllan Sound* 1966

tocai salnon catch 3*8
(oillfons of fish)

purse seines 182

(units reglstered)

- residen

- r.on-realdent ?

- Sage of total 14*

catch
drift .qill nets 423
lunlgs_re Istered)

- resident I
non-resident [
Sagu of total 25*

catch

There Is a negligible troll ana set net fishery.

- 8 -

126¢
.26

182
88+

12~

510

384
126
15%

January 10, 1973
im 1971
17 .26
173 175
90* 96*
10~ 4x

1970 1971

4.5 3.9

221 270

B

67* g7*

556 654

47 481

138 171

32* 11*
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Cook Inlet 1968

total saloon catch 5.7
(millions of fiah)

purse seines 92
(units reﬁlstered)
- reoide td g
- non-rqaiden
-Sage of tota‘ 12*
catch
drift gill nets 575
(un|a re?wtered)
- residen ?
non-reaident ?
*age of total ft7 S
catch
aet gill nets 655
(unlts reglstered)
- residen ?
- non-reside n‘ ?
-Sage of tota ftl
catch
Kodiak* 1968
total saloon catch 10.3
[mIHIOHS o? hsh)
purse aelnes 326
(units, reﬁlstered)
- reside ?
- non-reaident ?
- Sa%e of total 90S
atch
set gill nets 192
(units reglstered)
- reside ?
- nonre?d ent ?
sage 0 tal 8 ¥
catch

There is a negligible

7

January 10,
1969 1220

1.5 3.4
80 99
" %
19* 2ft*
695 761
ft83 53%
212 22
50* 46*
136 769
683 704
32 L
1969 1970
13.7 13.9
319 365
2

i it
95* 92*
202 226
152

30 i
h¥ *

cn seine fishery,

1973

1971
1.7

729
626
zﬂé

1221
6.1t

385
211

106
92*

193

~NOo1—+
DO
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ChIRnlk 1968 1262
total salmon catch 2.4
(millions of flah) 22
Urse seines
g (units registered) ! "
- residen] 57
- non-r?smenﬁ ? 13
-Stage of tota 1001 1001
catch
Alaska Peninsula 1263
Aleutians* 1262
total salmon catch 3.6
(nlidons of fish) 32
urse seines 107
p(unlts registered) : He
- residéents q 105
- non-r?3|den}s i 7
-Stage of tota 161 601
drift gill nets 136
(um?s, registered) 123
- residents ? 102
. Pon-resmentﬁ q »
age uf tota 171 351
catch
set qill nets.
(3n!ts registered) 48 48
- re5|den3 7 12%
non-r?3| enfs 7 10
lage of tota 1 *1
catch

January 10, 1973

1970 1271
3.1 2.0
69 76
57 62
12 14
1001 1001
1970 1971
5.5 4.0
118 143
102 126
16
711 6&1
172 169
18? 116
251 38%
4% 4&

o S

bl | *1

eThere Is a negligible teach seine fishery.
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Bristol Day 1968 1969 1970 1971

total oalmon catch 5.3 7.2 22.1 10 .»
(millions of fish)

drift gill r.ecs 1,6?* 1,751 1.913 1.938
(units registered) ’
- residents 973 1,005 1,083 1,073
- non-residents 711 7*6 830 ’865
-lage of total 90S 60S 93* 90S
catch

set gill nets 839 92* 92* 091
(units registered)
- residents 722 759 765 7*5
- non-residents 117 165 159 1*6
- Sage of total 108 128 7S 10S
catch

Artlc-Yukon-Kusk jicwln* 1j68 1969 w0 1971

total salmon catch .6 8 1.0 9
(millions of fish) '

drift gill nets 572 702 700 810
(units registered)
- residents 7 699 706 797
- non-residents 7 3 2 13
- Sage of total catch 5*S 3*S 308 29S

sat gill neta 598 727 783 902
(units registered)
- residents 7 721 781 009

- non-reaider.td t 6 2 13
-Scge of total catchj *5x 65S 69S 708

eThere Is a r.egllglole cosroe take froa flahaheela.

The following table give* aoce indication of the nagni-
tude of deprosaad flaherr.en inccres In different areaa of
the Stato. Thia table ahowa average groaa earninga par
boat for two recant yeara. Thaae Tfigures represent groaa
earninga before expenses and auat provide Incoroe for the
entire crew required to operate a certain type of gear.
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Our conclusions from this and other data aro that the
State"s salmon fisheries have too much gear, resulting in
depressed and somotimoo sub-marginal income for profes—
sional fiahermen and in impositions on sound management
practices. In addition, this and other data suggest
strongly that a limited entry program aimed primarily at
eliminating "moonlightora™ and othor part-time fishermen
from the salmon fisheries can result in a level of fishing
pressure that allows improved management and tho develor—
ment of a professional fishery. Such a program, proper y
established and implemented, will also work constitution—
ally to reduce the number of outsido participants in the
fishery.

Legal and Constitutional Constraints

Neither the State nor the Federal Constitution prohibits a
state statutory program regulating access to the commercial
fishery, sc long aa the regulatory classifications esta—
blished to permit some people to fish and to exclude others
arc reasonably related to a valid legislative purpose and
are Tairly applied. The recently adopted amendmor.t to
Article VIIIl, Section 17 of the Alaska Constitution,
clearly establishes as a valid legislstive purpose the
rogulaticn of entry to "prevent economic distress among
fishermen."

The Alaska Constitution docs not confer on its citizens

a constitutional right to fish commercially for salmon.
Article VIIl, Section 3 reserves the "fish, wildlife and
waters"™ to the poople for '"conoaon use"™, but this in no

way prohibits legislative regulation of that use. Limiting
ontry to the salmon fishory 1is no different in principle
than the Stato"a regulation through a parmit system of

tho private appropriation of State waters.

The Federal Constitution will r.ot permit a regulatory
program which discriminates unreasonably against non—
residents. Particular attention must be paid to the
constraint imposed by the consr.erce clause of the Federal
Constitution, under which a legally sound limited entry
program cannot unreasonably burdon or discriminate against
interstate commerce. Any regulatory program which dis—
qualifies non-residents from the fishery solely because
they are non-residents, merely to secure an economic
advantage for residents, will almost certainly fail in



The Honorable Terry Miller - 14 - January 10, 1973

tho courts, aa w ill any clear discrimination in favor of
local (intraatate) economic interaata at tha expenae of
outaide (interstate) economic intereats.

The interpretation of the commerco clauee in a given
nltuation is primarily a matter of degree and of suffi-
cient justification, in which the courts will be guided by
the notion of reasonableness. Tho prevention of economic
distress among fishermen is almost certainly a valid
legislative purpose in this situation, and if the same
standards for qualification, (for exampla, degree of depend-
ence on the fishery or past participation in the fishery)'
are applied equally to residont and non-resident alike,
they stand an excellent chance of being uphold in tha
courts, even though in some instances they may fall more
harshly on the non-resident.

The courts w ill also look unfavorably upon any regulatory
system which creates a completely closed class of fishermen.
Some new entry must be permitted. Therefore, | am pro-
posing the administratively controlled transfer or sale

of entry rights, which w ill permit new entry while allowing
fishJ* effort to be held at constant levels.

Other Limited Entry Proposals

Boforo discussing tho reasoning that underlies this bill,
it may be useful to outline some of the other types of
limited entry proposals that concernod Alaskans have been
considering. The State's limited entry study group has
examined these and other ideas, and it has concluded that
most of these approaches bear soma of the marks of unsuc-
cessful past efforts in that they seek an immediate
solution for just ono aroa rather than a pormenent solu-
tion for the sntire Sta.a. In addition, moat of these
proposals contain serious constitutional defects.

Hero are the basic elements of one type of proposal:
1) Freeze tha issuance of new gear licenses.
2} Establish optimum amounts of gear for
oach area necessary to harvest all species

(salmon, king crab, halibut, etc.)

3) Allow everyone who aver owned a gear
license m wunder tha freeze.
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THE PRESENT SYSTEM - FREE TRANSFER

Initial Issuance and Transfers

The Alaska Limited Entry program limits the number of
entry permits that may be issued in a particular fishery.
A fishery is defined by fishery resource, gear type and
geographical area and closely parallels those area and qear
combinations now used by the Alaska Department of Fish and
Game for management purposes. For those fisheries having
limited entry in 1975, the initial issuance of permits will
be wO those applicants who, prior to January 1, 1973, would
suffer the greatest hardship if they could not continue
commercial fishing in a particular fishery. Two standards
are used to rank prospective applicants: @) economic
dependence and (2) past participation in tne fishery.

Once issued to the original recipient, entry permits
are freely transferable Ilike personal property and may oe
bought, sold, traded or given away. However, an entry
permit constitutes a use privilege which may be modified or
revoked by the Legislature without compensation at any time.
Upon the death of a permit holder a permit becomes part of
the estate of the deceased.

During, or as a result of transfers, a permit may not
be (1) pledged, mortgaged or encumbered in any way, (2)
transferred with any retained right of repossession or
foreclosure, or (3) attached, distrained, or sold on execution
of judgment or under any other process or order of a court.
These safeguards have been placed in the legislation to
prevent companies or other individuals from gaining control
of permits by indirect financial arrangements.

Temporary transfers of permits are allowed if sickness,
injury or other unavoidable hardship prevents a permit
holder from fishing, provided the individual to whom he
wishes to transfer his permit can demonstrate his present
ability to participate in the fishery. If the holder of an
entry permit dies, the authorized representative of the
deceased may apply for an emergency transfer of the permit

pending its final disposition. In either case an emergency
transfer will be effective only for the remainder of the
year in which the transfer took place unless further re-
stricted by the original holder. In the case of a permit

holder’s death, the emergency transfer can be renewed annually
until the final disposition of tho permit.



Role of tho Commission

The commission ~ust approve all transfers. A fisherman
is required to give the commission 60 days notice of his
intent to transfer a permit during which period he can
reconsider the proposed transfer. The commission w ill, with
the fisherman's consent add his name to a list of permits
available for transfer. This will insure the greatest
opportunity for a person who wants to acquire a permit as
woll as the broadest market for a person who wants to transfer
a permit.

Speculation in permits is discouraged in three ways.
One, an individual can hold only one permit for each fishery
and therefore will noc be able to "corner" the market for a
certain fishery. Two, the potential transferee must estab-
lish his present ability to participate actively in the
fishery, which includes having access to gear of a type used

in the fishery. Three, the carrying costs of the permit,
i.e., renewal fees, property taxes where applicable and buy-
back assessments, if ar.y, must be paid.

Permits mry else is transferred to the commission. In

certain fisheries where gear reductions are necessary, the
Commercial Fisher.es Entry Commission may purchase permits,
vessels and gear at fair market value under a buy-back fund
maintained through annual assessments of fishermen in the

fishery. Proceeds from the re-sale of any vessels and gear
purchased r the program will be paid into the fund.

Other transfers to the commission include forfeitures
of permits. This may occur if a permit holder fails to pay
the annual renewal fee, including buj-back assessments where
appropriate, for two years and cannot demonstrate good
cause for not doing so.

An applicant who duplies far an entry permit wi.an
initially issued or a person .o eshorn a permit is being
transferred who makes a false statement of material fact
w ill also, upon conviction, forfeit all entry permits held
by him and lese eligibiity for entry permits for five years.

The holoer of i.. or.cry permit will be subject to
permanent forfeiture of all entry permits or interim-use
perm-cr plus loss cf oliability to apply for other entry or

ir.tcrim-use permits upon the third conviction of a violation
c: ...e 1: * -t cntr> law.



Other Restrictions or Regulations Pertaining to the Transfer
of Entry Permit~s~!

Applicants who are initially issued an entry permit may
request that their permit not be transferred for a five vear

period following its initial issuance. This provision is
intended to allow a fisherman to protect himself if he feels
he might sell his permit in a moment of weakness or in a

short-sighted effort to extricate himself from debt.

In certain circumstances an individual may transfer his
permit only to the Commission. This occurs when an individual
receives a permit under the "minor economic hardship" provision
of the statute and there is a buy-back program in the fishery.
The legislation states that the Commission shall purchase
such permits (including vessels and gear) at fair market
value. Once a buy-back program is terminated, permits
issued under the minor economic hardship classifciation
become freely transferable. Few, if anv, permits are expected
to be issued under this provision, however.

If there is a long term improvement in the market con-
ditions or the available stocks in a fishery, the commission
is empowered to issue additional permits. The means of
issuance would depend on such considerations as the over-all
condition of the fisherv and the number of oermits to be
issued.

Advantages of Free Transferability

Free transferability has a number of important benefits:

1. Legally it guarantees that a closed class of indi-
viduals is not created. Any program which controls access
is likely to run into serious legal problems if for any

reason, either in law or actual practice, the orogram creates
a closed class of individuals that has no reasonable relation
to the legitimate objectives of the program. Since permits
can be bought and sold, or otherwise transferred, new fisher-
men can get into a fishery through free transfer and the
creation of a closed class of individuals is avoided.

2. The immediate benefits of an *ntry permit oronram
with free transferability pass onto the fishermen. Since
the fisherman gains from the transfer of oermits, fishermen
are more likely to transfer permits. A fishe.Tnan who purchases

a permit may aiso recover his principal at the time he sells
his permit.



3. Free transferability insures that there will be a
minimum of government interference. Supply and demand w ill
determine when permits are transferred and to whom they are
issued.

4, 't insures that the fishermen can operate in a
businesslike manner. Decisions can bhe made to invest or
divest in certain fisheries rapidly, based on sound economic
considerations rather than on criteria set forth by govern-
ment.

Disadvantages.
1. Permit Price

In some fisheries the permit price may reach levels
that are undesirably high. It is likely that the permit
price will be closely related to the earnings in the fishery,
and can be expected to fluctuate from year to year depending
on earnings. In British Columbia for example, as earnings
rose, the license price closely followed through 1973 and
sharply declined in 1974, Policies that act to depress
average earnings in a fishery such as decisions to either
increase the number of permits in a particular fishery or to
levy a tax or fee on permits are likely to lower average
earnings and therefore permit price.

A buy-back program in a particular fishery may act to
drive up the price of permits to the extent that it increases
the demand for permits in a particular fishery, and to the
extent that average earnings w ill be increased when gear
levels are reduced. If permit prices become excessive the
commission may buy very few permits at that time.

One difficulty that may be encountered as a result of
high permit prices is that funds cannot be raised by fisher-
men to purchase permits because the permit itself cannot be
used for collateral. A more ready capital market would
exist if the permit could be mortgaged, but balanced against
thi3 is the concern that the permit could be indirectly
controlled through such financial arrangements. Also it
should be observed that many institutions are presently
unwilling to extend credit to fishermen because of poor
financial performance. A high permit price would be in-
dicative of financial success, which cculd result in better
credit opportunities.

Another arrangement that may nrcve successful to

improve credit facilities 1is the full implementation of a
state lorn prryram. that will give resident Aluskans the
opportunity t:* brrrrv r.cr.ey to purchase permits, vessels and
gear. As th* Jlegislation ip now written, the Commercial



Fisheries Loan Act authorizes a revolving fund not to exceed
one million dollars for the " . .. purchase of entry permits
and gear and the construction and purchase of vessels.” A

loan may run for a period of 15 years at interest rates not
to exceed 7%.

2. E ffect on Resident and Native Fishermen.

General licensing trends show a strong tendency towards
an increasingly resident fishery. For example, between 1960
and 1970 the sale of commercial licenses increased by 7,243.

Over two-thirds of this increase was by resident fishermen.
There is no reason why this trend should not continue, and
in fact it is likely to accelerate as new residents come to
Alaska. S’ heastern Alaska may possibly show some increase
from Washinycon fishermen as a result of a recent court
decision to place severe restrictions on the harvest of
salmon by non-Indian fishermen in the State of Washington,
however, it is also possible that many of these individuals
may become Alaska residents.

"In the British Columbia limited entry program some
undesirable effects have resulted from native fishermen
selling vessel licenses to non-natives. At the beginning of
the British Columbia program in 1968, approximately 15% of
the vessels were fished by natives. This has been reduced
to about 8% at present. To counteract the trend, the Canadian
government began a program to assist Indians purchase vessel
licenses. Unfortunately as the government assisted in the
purchase of vessel licenses to Indian fishermen, other
native fishermen continued to sell licenses to non-natives.
An additional problem has been caused because the program
increased the value of licenses by increasing their demand.
The combined effect on license price of the buy-back and
Indian Assistance programs was an important consideration in
halting the buy-back program.

The British Columbia experience can be prevented in

Alaska. First, there are fundamental differences in the way
the two programs operate. In the Canadian limited entry
program a "license" is issued to the vessel rather than the

fisherman and there is no breakdown into specific fisheries.
To enter a salmon fishery in Canada one must purchase vessel
tonnage rather than a permit for a specific fishery. For
example, an individual who desires to build a purse seine
vessel can accumulate tonnage by purchasing and retiring any
vessel licensed to fish salmon, whether it is a troller,
gill netter or seiner. The effect is to make everyone
compete in the same license market.



In Alaska a permit (only roughly comparable to the B.C.
license) is issued to the individual fisherman* rather than
to the vessel. An entry permit can only be Issued for one
specific fishery.

Second* various Alaskan native regional corporations

have indicated an interest in becoming involved with com-
mercial fishing. It is likely that they have already given
at least preliminary consideration to the use of corporate
funds to assist their members in purchasing permits. One

such possible mechanism, for example, is the establishment
of a revolving loan fund providing long-term, low interest

loans similar to those allowed under the Commercial Fisheries
Loan Act.

3. Increases in Fishing E ffort.

Any system of |limited entry may result in each unit of
gear becoming a more intensive and efficient operating unit.

It is likely, for example, that inefficient operators
who are initially issued permits will be under pressure to
sell their permits to operators who believe they can fish
with better success. Where an individual may have been
using a skiff, the tendency will be to replace it with a
larger more e fficient vessel with a greater ability to
catch fish. When earnings increase fishermen will be tempted
to "over-invest" after a particularly good season. This has

been the experience in British Columbia where the number of
vessels fishing has declined by over a thousand but actual
fishing power has increased.

Since the Alaska program requires that entry permits be
issued to one specific fishery as defined by area, gear type
and fishery resource, any problem of increased fishing
effort would remain confined to specific fisheries. If a
problem develops, there are two possible solutions:

(1) A buy-back program could continue to reduce the
level of gear. The difficulty with this approach is that
the permit value may continue to increase, making it more
difficult to enter the fishery.

(2) Direct controls could be placed on "inputs of
capital” so that individuals could be forced to replace
vessels of equal fishing power in some manner. For example,
a ton for ton replacement as used in British Columbia. It

has been found through commission research that vessel

length alone is not a key determinant of fishing power and

it is doubtful if tonnage is either, judging from the British
Columbia experience. Perhaps some combination of several



factors such as length, tonnage and horsepower may be an
effective solution. Any system to control inputs of capital,
however, would require extensive revision of the statute,
since permits are not presently tied to vessels in any way.
The effect of tying permits to fishing power would be to
create many sub-categories of permits within a fishery and
would have serious implications for the transferability of
permits.

Actual technigues and the extent to which they are used
must, of course, depend upon the needs and problems of par-
cicular fisheries. Other ideas regulating fishing effort
may suggest themselves from the facts of a situation, if
effort increase trends arise.

It is important to remember that potential problems of
an increase in effort must be recognized not only in con-
nection with Alaska’'s present system of limited entry but
with any other system that allows a fisherman to upgrade his

gear.



ALTERNATIVE SYSTEMS OF TRANSFER

The commission has examined alternative systems that
could possibly be employed to transfer entry permits and
their benefits and drawbacks are discussed. In all these
systems it is assumed that the starting point for the initial
issuance of permits would take place under the Dresent
system, that is the entry permit would be issued to those
applicants who would suffer the most hardship if they were

denied a permit. It is recognized that not all possible
systems have been discussed, or all options or variations
that could be employed by each. Nevertheless, the broad

areas where problems could be anticipated are significant
enough that tho final details do not necessarily need to be
known.

AUCTION OF PERMITS

There are various options that could be employed in
this type of system, but the fundamental characteristic
would bo that as permits were no longer used by individual
fishermen to whom initially issued, they would revert back
to the Comission. Permits would not be transferable from
one individual to another. As the Commission accumulated
permits they would periodically be auctioned and re-issued
with revenues derived from the sale of permits accruing to
th« State treasury.

Advantages

The largest single benefit would be that revenues
derived from the sale of permits would accrue to the state
rather than individual fishermen. Revenues could be used to
rehabilitate salmon runs, provide increased enforcement
capability and better fisheries management information.

In the future permits would simply be issued to fisher-
men with the highest bid and thus a closed class of indi-
viduals would not be created.

The system also has the additional advantage that
permits would not have to be rc-issued by the Commission if
there were a need to reduce gear levels in certain fisheries,
thus saving the cost and administrative complexity of a buy-
back program.

-8-



Disadvantages

Tho fact that fishermen would not receive the benefit
from tho aale of permits is also the system's most serious

drawback. An individual would not receive his invested
principal back at the time of final sale which would undoubtedly
discourage transfers to the commission. Once an individual
received a permit, either through initial issuance or auction

he would be likely to hold the permit as long as possible.
This means that the system would not have the flexibility or
speed of free transferability and would tend to restrict the
number of transfers. If permits were issued with no express
time I|lim it on their use, as the present entry permit is, it
is very likely that the commission would be forced to adopt
stringent regulations requiring that permits only marginally
used or else not used would have to revert back to the

commission after a certain period had elapsed. In contrast,
free transferability makes it in the fisherman's own self
interest to sell a permit if he is not actually using it.
There is very likely to be resistence from fishermen to
a program that makes it impossible for them to recover their
investment in permits. This would also make it more difficult

to find sources of funds, although it is also possible that
the permit price itself would be less.

Auctioned permits would always go to the high bidder

whatever his source of capital. For a large number of
fishermen fishing is a tradition that is passed from father

to son. An auction system would disrupt this pattern since

a parent could not give his permit to his children. It is
likely, for example, that with a system of free transferability
many permits w ill be kept in a fishing family even after the

original permit holder dies or retires.

APPRENTICESHIP SYSTEM

In this type of system unused permits would revert back
to the commission in the same manner as in the auction
system. The commission would then re-issue permits to those
applicants who had successfully completed a period of
apprenticeship.

Advantages

This type of system would be the ultimate form of pre-
venting speculation in permits and would also insure that a
professionalized or trained group of people were in the
fisheries. This system would provide the opoortunity for
individuals who did not have the money necessary to purchase
a permit to still be able to enter the fisheries. It appears



that this system would institutionalize the natural oroaression
from crewman to skipper since an entry permit would be the
final reward for the successful completion of a course of
professional training.

Disadvantages

This approach has very serious legal problems since it
is doubtful that an approach could be devised whereby fisher-
menalready in the fisheries could be prevented from seiectina
the individuals who would be apprentices. This would in
essence create a closed group of fishermen that would bear
no legitimate relationship tothe goals oc limited entry.

In February 1969 a three judge Federal panel ruled that an
apprenticeship scheme to cjntrol entry to Alaska's fisheries
that was enacted by the State legislature in 1968 violated
the Fourteenth Amendment of the U.S. Constitution. The
court accepted an earlier argument written by Circuit Judge
W alter Ely that stated:

"Under the scheme, entry into the salmon fishing
industry iscontrolled not by the state but by local
fishermen in each area. . . whose ownbenefit would
ordinarily not be served by assisting potential com-
petition to qualify."

There are other difficulties with such a system. There
is no guarantee that the number of licenses being retired
w ill equal the qualified number of new participants attempting
to acquire permits. The Commission would be under strong

pressure to increase the number of available permits should
there not bo enough, despite the fact that it might not be
biologically or economically wise to do so.

Such a system is almost totally inflexible. How, for
example, could an individual switch from one fishery to
another? If he were required to serve another apprentice-
ship it would be clear that the system's only purpose was to
exclude applicants. If fishermen from one fishery were
allowed to trade with fishermen from another area this would
prevent permits from ever returning to the commission except
in unproductive fisheries. Many prospective entrants would
have to first serve an apprenticeship in a non-productive
fishery before they could trade-up to a more productive

fishery. The trade would invariably involve money since it
would not be in an individual's interest to trade down to a
loss productive fishery. One would s till havo to "purchase"

a permit.

-10-



Finally, the program would be administratively cum-
bersome since the commission would have to continually
verify and inspect tho records of prospective entrants who
claimed to have completed an apprenticeship.

LOTTERY

In this system unused permits would again revert back
to the Commission in the same manner as described in the
auction system. Periodically, as the commission accumulated
permits, a lottery would be held and permits would be re-
issued to those applicants who were drawn in the lottery.

Advantages

Permits could be issued for a minimal charge so it
would not be necessary for a fisherman to save the amount of
money necessary to purchase a permit.

The system would appear to be legal since in the future
every individual who desired a permit would have an equal
chance of receiving one. This system has also been used in
allocating the harvest of certain big game species in a
number of western states including Alaska.

Disadvantages

W hile it would cost little money to acquire a
permit, the system makes it impossible for a vocational
fisherman to guess his chances of receiving a permit and
make sound business decisions. This system would be the
most disrupting of traditional kinship arrangements in the
fisheries since there could be no guarantee that fishing
families would draw permits in the lottery. It is also
likely that applicants without any serious intent to fish
would enter the Ilottery just to see if they could win,
unless the commission adopted complex rules specifying the
conditions and criteria one would have to meet in order to
be considered in the draw.

The system again provides for no simple way for a
fishorman to switch from fishery to fishery unless trades
are allowed. As discussed, this would negate the benefits
of the system since many fishermen would still be forced,
once again, to buy permits in the more productive fisheries
and only permits in* the less productive fisheries would be

turned back to the commission. As a counter measure, if
permits were issued for a specified time period - for exampl
five years - it would be impossible for a fisherman to make

any rational decision to invest in a vessel or gear during
the time he had the permit since he would have no assurance
that he would receive another.

-11-



COMMISSION CONTROL OF TRANSFERS

This system could embody many different actions such a
controlling resident to non-resident transfers or permit
price.

Advantages

Such a system could respond quickly and positively v/he
certain remedial actions appeared necessary.

Disadvantages

Such actions can easily lead to excessive government
interference making it difficult and cumbersome for fisher-

men to make sound business decisions. The commission would
have to be very careful not to create a closed class of
permit holders. Attempts to manipulate permit prices by

fiat would almost certainly be unsuccessful since either
transfers would cease, a "black market" would be created, o
both.

TRANSFER TO "NEXT MOST ELIGIBLE" CLASS

In this system, again, unused permits would be return-;

to the commission. The commission would then re-issue
permits to those applicants who were denied permits when
they were originally issued. Permits would be issued firs

to those applicants in the highest priority classification
that did not receive permits ind so on down descending
classifications until all permi were issued. Once all
original applicants had received permits the system v;ould
changed to allow some other system of transfer.

Auvantages

This system would insure that all eligible applicants
who originally applied for a permit would eventually recciv
one at a minimal cost.
Disadvantages

This system has serious legal problems 3ince new entr;
unless they were originally eligible to apply, could not

gain access to the fisheries. This would create a closed
class.

-1 2 -



Applicants who are denied permits when initially issued
may wait many years before they are eventually issued a
permit even though they may be willing and able to purchase
a permit immediately under a system of free transferability.
The system is disruptive of kinship arrangements since a
father cannot pass his permit on to his son.

The system is administratively cumbersome and expensive
since it would require the commission to keep track of
thousands of applicants for many years after permits were

issued.
MORATORIUM

Under the present method of issuing permits this system
would be used in lieu of a buy-back program. A variation of
this system could be used in initial issuance, but the

advantages and disadvantages are the same.

In those fisheries where gear reductions are necessary,

unused permits would revert back to the commission. No
permits would be transferable until the optimum number was
reached. At that time another system of transferability

would be used.
Advantages

The commission could reduce the amount of gear to
optimum Ilevels at no cost to other fishermen in the fisher-
ies.

Disadvantages

This system would create a closed class of individuals
for the duration of the moratorium and therefore face legal
difficulties.

There is no method for a permit to be transferred
within a family so kinship arrangements would be disrupted.

Fishermen would be unwilling to transfer their permits
to the commission, hoping to "wait out" the moratorium. The
commission would therefore be forced to draft stringent
regulations requiring that unused permits be transferred to
the commission. The slowness of a moratorium would create
difficulties for fisheries managers in those fisheries with
excessive amounts of gear.

-13-



SUMMARY AND RECOMMENDATIONS

Table 1 on page iii summarizes the pros and cons of the
seven systems discussed: free transferability, auction,
apprenticeship, lottery, Commission control, transfers to
"next most eligible class", and a moratorium.

Each system is considered under six different criteria:

its legality, ease of administration, flexibility, if trans-
fers would be discouraged, if traditional social patterns
would be disrupted, and cost of entry. Those systems with
legal problems should not be attempted. Other systems
besides free transferability pose serious enough problems
that their effectiveness is very questionable. The chief

disadvantage of free transferability is the high cost of
entry, however, there are steps that can be taken to reduce

excessive permit prices.

The Commission feels that free transferability is the
best and most workable method of handling entry permit

transfers. Enough legislative authority and safeguards
appear to exist to carry out an effective program of transfers
that will be fair to present and future fishermen.

-14-
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APPENDD'. A

AN ANALYSIS OF THE LEGISLATIVE OPTIONS UNDER
OONSNXfRATION BY THE LIMITED ENTRY STUDY GROUP

Prepared by: Jack Kreinheder
Research Economist
Conroerclal Fisheries Entry Comnlssion

SUMMARIES:
I. CAPITAL GAINS TAX OPTION

The Capital Gains Tax is intended to provide access to Limited
entry permits for individuals who are mable to afford a permit at
today's high open market prices. This would be accomplished by setting
a statutory ceiling on permit prices and taxing any sale price above
that level at 100 percent.

ADVANTAGES: Permits would s till be freely transferable. Permit holders
could select the transferee and no interference with intra-family transfers
would occur. Fishermen could still change from one fishery to another
without difficulty. Depending on the magnitude of the tax, permit

holders who bought their permits would be able to recoup at least part

of the purchase price of of their permit. State ccmpensati could
provide for complete recovery of the purchase price. Adbrfnisoracive

costs would be higher chan under the present system, but lower than

those associated with an apprenticeship program.

DISADVANTAGES: Reduction of permit prices would have a daap”ving effect
on the transfer of permits, since less incentive would exist for a

permit holder to sell his permit. Although permits would be more affordable
fewer would be available for purchase, so chat access cd permits would
not necessarily be improved. In order to prevent a black market in

entry permits, a strict system * auditing and enforcement would be
required, with its associated o.sts. The determination of statutory
permit prices would be carplex and subject to controversy. Fishermen

who have purchased entry permits could lose such of their permit invest-
ment unless compensation were provided by the state, bun such compensation
cculd total many millions of dollars.

. LOAN PROGRAM OPTION

The primary purposes of the proposed charges to the current CrxmwciA}
Fishing Loan Prcgraa are to give preference for such Loans to applicants
w ith substantial financial need and dependence on fishing, to provide
for hardship in lean repayments, and to encourage the purchase of permits
by providing grants for a*portion of the lean amount.

ADVANTAGES: This option has the fewest legal ard adm inistrative problems
and vrould probably be the most acceptable to present permit holders.



The loan program appears to offer the only constitutional means of

openly favoring Alaska residents over non-residents, since non-residents
can be completely excluded from the program without causing legal problems.
It may be possible to further increase resident participation in the
limited fisheries by providing preferential loan terms for the purchase

of non-resident permits.

DISADVANTAGES: It is unclear whether this option would accarplish its
objectives without more specific legislative guidelines for the admin-
istration of loans. The majority of fishing loans to lew-income persons
have been for vessel upgrading raiher than for entry into the fisheries.
Specific criteria may have to he enacted if such entry is to be given
priority in the loan program. Easier cccess to loan money could bid ud
permit prices even further if price controls are not enacted. Giving
priority to the purchase of entry permits may discourage diversificatiLor
into bottomfish and other developing fisheries.

I1'l. APPRENTICESHIP OPTICN

The purposes of this option are fully explained in the apprenticeship
proposal.

ADVANTAGES: An apprenticeship system would provide fishermen who iiave
limited financial resources with an opportunity to obtain an entry

permit at no cost. Access to permits would be based on fishing experience,
or dependence, or hardship criteria rather than on the ope- market

bidding process. |he system would ensure that a trained and qualified
group of persons would be entering the limited fisheries. The system
would allow for a natural progression frcm crewman to skipper.

DISADVANTAGES: There appear to be a number of unresolved legal questions
concerning the proposed apprenticeship system. As currently worded,

permit holders s till have control over entrants to the fisheries, because
experience as a crew member is a requisite for admission to the appren-
ticeship program. Such control was ruled uncoisdrational in 1969 by a
Federal court. However, th? separate apprenticeship supplement nay
circumvent this problem by oasing future admission to the apprenticeship
program on dependence or hardship criteria, instead of solely on experience.

No provision has been made for permit holders to switch frcm one
fisher/ to another without completing another period of apprenticeship,
thus locking permit holders into one fisher/. An apprenticeship system
would be expensive to administer because a continual stream of applicants,
which would be nuch larger than the number of initial applicants for
permits under the present program, would have to be evaluated by the
CanmLsslon. Current permit holders would either lose their purchase
investment when they leave the fisheries, or expensive state cccpensation
would be necessary to obtain permits for the system. And finally, most
fishermen would probably object to the requirement of caking on a complete
stranger in a situation where sucual crust and responsibility are irpcrtanc,
not only for business reasons, but for personal safety as well.



IV. .AMKnZAXICN OPTION

The apparent purposes of the amortization option are to place a
time lim it on the entry permit and to allow permit holders to recover
their investment in either vessel and gear (option A), or in the entry
permit (option B), in the event that the apprenticeship option or other
transferability syscan is enacted. The purpose behind the time lim it is
unclear, since the permit holder would be able to renew his permit
indefinitely. A simple use requirement would seem to be more effective.
Little Justification can be seen for the amortization of vessel and
gear, since the individual retains possession of these under any of tha
proposed transferability options. It is also questionable whether
original issuees should be allowed to amortize the fair market value of
their permits, since they received them for only an adnlniscraciva fee.
In addition, the amortization proposal for entry permits does not seem
to be the most equitable method of compensating those permit holders who
did buy their permits for their purchase investment.

Rather than allowing a fixed 10 percent w rite -o ff each year, it may
be more desirable to relate the amount of cmurtization to the net return
on the permit investment at the timo tha permit reverts to the state,
which would be when the permit is no longer fished. Under this type of
system, those permit holders whose net fishing earnings during the Hmn
of permic ownership eqialed or exceeded the purchase price of the permit,
plus a "reasonable’ return on the investment n permit, vessel, and gear
(10-L5 percent per year), would be considered to have received "their
money's worth" and no amortization would be allowed.

On the ocher hand, permit holders who had not recovered their
permit investment, plus a reasonable return, would be allowed to amortize
the difference between this value and the purchase price of their permic,
not to exceed the purchase price. A more specific definition of amortization
is also needed, so that it is clear whether the former permic holders
would qualify for a tax credit, or just a 'tax deduction from gross
Income. This requires a policy decision on the degree of compensation
to be given to current permic holders. The cost to the state of the
amortization option would depend cn this decision, and on the earnings
of permit holders, the length of permic ownership, and the purchase
prices of permits reverting to the state. Amortization would be less
expensive than straight compensation for the permit purchase price,
because consideration is given to the earnings derived from the permit
during the duration of permic ownership. An amortization system would
also be more equitable than canrensating permic holders for a sec percentage
of the purchase price, even chough the cost to the state nay be the
same, because the system takes account of each individual' s economic
situation.

The purpose of the proposed participation or "use it cr lose it"
requirement is to ensure chat entry permits would revert to the state

when they are no larger used by the holder. It should be noted chat
this requirement cculd be enacted independently of any of the cransferabiliry
options, but that the effect would be somewhat different. [If the participacicr.

requirement were enacted without any restriction cn permit transferability,
it is probable chat very few permits would revert to the State, since



fishermen who no longer used their permits would te nuch better o ff to
sell them. However, speculation would be prevented and more permits
would be available for purchase.

If permits were made non-transferable, unused permits would have to
be returned to the state, but most fishermen would probably stop renewing
their permits anyway when the;* no longer fished, and permits are already
revoked under current law when not renewed for two consecutive years.

The effectiveness of the participation requirement is therefore uncertain,
but the cost of adm inistration would be low, and the law would ensure
that permits were held only by active fishermen.

DISCUSSION:

A more detailed analysis of the limited entry legislative options
sunnarized above is provided in the following pages. The comments focus
prim arily on the economic, social, and adcdnistrativfe implications of
the various options and, for the sake of brevity, only the more important
problems and impacts ar'- discussed.

I. CAPITAL GAINS TAX OPTION

The four most important areas of concern regarding this option are
the effect of such a tax on the race of permic transfers, the compensation
question, the setting of permit prices, and enforceability. With’'regard
to the establishment of statutorily fixed permit prices, it would seem
desirable to have the permit price in each fisher/ bear seme relationship
to the potential economic value of using that permit. For example, a
Kodiak purse seine permit should clearly have a higher value than a
Kodiak sec g ill net permit, since a much larger income can be realized
in the purse seine fishery.

Ihe problem lies in determining the potential economic value of
each fishery and type of permit. The great variability in the yearly
salmon runs and in the vessels used in each fishery nakp s it quite
difficult to calculate an average permit value cn this basis. It may
therefore be necessary to use a less precise, but more workable method
of setting permic prices.

One such method would be to use the average permic prices in each
fishery over the past year, two years, or several years, and reduce this
value by a given amount to arrive at a sec of "reasonable” statutory
permit prices. The obvious catch in this approach is in the definition
of a reasonable permit price. A fisherman who has just spent $80,000
for a permit would tend to favor a seatutor/ price close to that amount,
while a fisherman who was Issued a permit for only the application fee
might support a lever, or even zero price. Similarly, current permic
holders would have an incentive to favor higher permit prices, whereas
crew members or others trying to obtain a permit would want permit
prices as lev as possible. So, a "reasonable” permic price cculd run
from zero to $80,000 or more, depending cn who is defining the term.

An additional ractor which must be considered is the compensation
question. The legal implications of reducing or eliminating the value



of entry permits are s till not completely clear, but there seems to be a
general feeling among tha Cannitcee mmbers that frcm an equity or
fairness standpoint, cccpensation for permit expenditures should at
least be considered. | am under the further impression that most Coamittee
members feel that if a ccnpensation program were to be adopted, the
program should reimburse permit holders for the amount each holder paid
for his permit(3), or a percentage of that value, rather than for the
amount which could have been received for the permit on the open market.
The apparent concensus is that the state has no obligation, legal or
ethical, to compensate chose permit holders who were originally issued
their permits for free, even chough a higher value could have been
received for the permits if the value were not reduced by legislative
action.

The compensation issue is closely related to the capital gains tax
option, as well as to any option which v.culd lim it transferability of
entry permits. Decisions about c~rpensacicn would have a major impact
on the setting of permic prices under the capital gains tax option, and
vice versa. The fundamental purpose behind this option, as | understand
it, is to allow easier access to entry permits for chose fishermen who
would like to run their own boats but are unable to afford a permit at
today's prices. At first glance, it might appear chat this purpose
would best be served by the setting of permit prices at very lew levels,
so that almost anyone with enough initiative could afford an entry
permic.

3ut although such a plan may make permits more affordable, it would
also reduce the number of permits available for sale unless carolete
compensation were provided. Che of the most basic prin 3 p lis-'oF"~ecorxxiiics
is chat of supply kid demand relationships, and the implication of this
principle for this case is that if permic prices are statutorily reduced,
fever permits w ill be offered for sale, other things being equal. Con-
sidering the extreme case, if the legislature declared that permits
could not be sold at all but oust be transferred for frea, the number of
pennies transferred would be much lower than current levels. Since no
economic giin could be realized from permit transfers, permit holders
would have no incentive to pass on their permit, even if they were no
longer fishing. A "use it or lose it" requirement could free up some
permits, but the rnmber would be small in relation to the demand for
permits.

It should be mentioned that pemic transfers would not cease entirely
if the value of the permic were eliminated. Based on the Entry Cccmilssion's
permic transfer survey, it is estimated that 25 to 33 percent of transfers
to dace have not involved money in the transaction, and an additional
percentage have been substantially bela/ market value. The majority of
these transfers were probably to relatives or close crew embers and
would continue with reduced or eliminated permic values, but such transfers
would not increase access to entry permits in cccparison to the present
situation.

If entry permic values were statutorily reduced, rather than eliminated,
the drop in permit transfers would be less severe, with the decrease in
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txansfers expected to correspond roughly to the degree by which values

were reduced. |If permit prices are lowered by only 107. of their open

market value, the impact of this action on the ranker of txansfers would

be fairly minor, but the Improvement in access to permits by lo/-income
fishermen would also be small. Unless a compensation program is implemented,
there w ill always be this trade-off between permits available for transfer
and permit affordability.

The effects of a compensation plan in conjunction with the capital
gains tax option are fairly predictable, and depend prim arily on the
extent of caipensation offered and the amount by which permit prices are
reduced. |If cccpensation is limited to the amount paid for a particular
permit, there is s till likely to be a marked decrease in permit transfers
associated with a majot statutory reduction in permit prices. Those
original permit issuees who might sell their permits in caning years
would have less incentive to do so if permit prices were limited by
statute, since they paid nothing for their permits and would not be
eligible for caipensation under such a plan. Those most Likely to sell
their permits would be fishermen who purchased permits just before the
legislation lim iting prices was enacted, because they could receive
nearly full value for their permits.

It is possible that a caipensation program could increase the
number of permits for sale in scxne fisheries above that of an open
market situation. This could occur if a series of poor harvests and/or
lew fish prices reduced the profitability of a particular fishery. In
this situation, permit prices would probably drop, but if permit holders
were entitled to recover their purchase price, th-y could avoid the loss
caused by lower prices and more permits would be for sale than if an
open market existed.

Except for the situation ju”t discussed, it is uncertain whether a
capital gains tax system /ill actually improve access to entry permits,
even if caipensation is provided. Although permits may be more affordable,
the possible reduction in permit transfers could outweigh the benefit of
lower permit prices. The only cccpensation plan that would appear
likely to maintain current transfer rates would be cne which duplicated
the open market situation; permit holders would have to be compensated
for the difference between the statutory price and the fair market value
of their permit. This is an expensive proposition, even if no further
inflation in permit values occurs. | have calculated the total average
market value of all permanent entry permits (including herring) to be
over $360 million as of June, 1979.* This is a conservative estimate
and the total value has probably increased by row. Given the magnitude
of this total value, it is doubtful that the legislature would adopt a
fair market value cccpensation plan.

A cccpensation program which reimbursed permit holders for the
difference between the amount paid for a permit and the statutory price,
or some fraction of that difference, would be much less expensive but
could s till run into many millions of dollars, and would s till have the
dampening effect on permit transfers discussed above. | have estimated
the total value expended for entry permits since 1975 (rot including
tu ltip le purchases of the same permit) to be approximately $38 m illion .*

*3ased on the Cccmercial Fisheries Entry CconLssion Permit Transfer Survey.



Thus if permits were completely devalued and a decision were ride to
reimburse permit holders for the purchase price of their permits, t

state expenditure in the neighborhood of m illion would be required.
If permit prices were fixed at 50 percent of their 1979 averages, roughly
$15 million would be necessary to make up the difference between the
purchase prices and the statutorily set permit values. The alternative
amortization approach discussed later would reduce the cccpensation cost
significantly, but at least several million dollars could be required to
compensate permit holders for a 50 percent price reduction. The Interim
Committee mist consider whether this funding could be more effective in
achieving its goals if used for one of the other options, such as the
loan program. The question which was raised about the resident/non-
resident effects of the capital gains tax option is a very salient cne,
but it w ill be discussed belcw in the section on the loan program option.

The section on implementation options for the capital gains tax
seems fairly cccplete, with the exception of a method for verifying the
value of vessels, gear, or other equipment included in the permit sale.
It may be desirable to add a section requiring that current ce rtified
appraisals or surveys be required of vessels, gear, etc., which are
combined with the permit in the transaction. Such appraisals should
also be required of any in-kind cccpensation which is used to purchase
the permit.

Permic holders w ill have an obvious incentive to circumvent any
price control system. The proposal, if strictly enforced, appears to be
workable (though |I still question its cost effectiveness), but | havo

little experience in the price control area. Considering the high
values at stake here, the Cocmictee may want to hire an economist and/or
Lawyer fam iliar with price control methodology to draft the enabling
Legislation if this option is pursued.

In reading through Coomissicn files, | across a transcript of
a discussion with Dr. James Crutchfield of the University of Washington,
one of the leading economises in the fisheries area and also a former
price control economist. Dr. Crutchfield was adanantly opposed in the
transcript to any method of controlling entry permit prices. He did rot
go into rruch detail about the reasoning behind his view, but his connents
indicate that there may be more severe problems regarding enforceability
than are readily apparent. He stated that he "could think of a dozen
ways to avoid (price controls) without even crying." Crutchfield
suggested higher landing taxes and/or permic fees as better ways to keep
permit prices to reasonable Levels. Fisherman resistance would be the
principal problem with Crutchfield's suggestion.

. LOAN PROGRAM OPTICN

The proposed changes to the Connercial Fishing Loan Program appear
to be cne of the more feasible and effective options under consideration.
It has been asked whether statutorily set permit prices would make
permits more available to Alaska residenrs than non-residents. It is
possible that seme advantage would be given tc Alaskans by fixed prices,
but the loan program appears to give Alaskans a ouch greater advantage,
since non-residents can legally be excluded from e lig ibility for state



loans. Statutorily reduced permit prices would put entry pertd.cs within
the reach of more Alaskans, but would also do the same for lower-incccne
non-residents, and it is therefore unlikely that Alaska residents would
he given greater access to entry permits than non-residents.

0f all the options under consideration, expansion of the loan
program is likely to encounter the least resistance from present entry
permit holders. The. program offers the potential for lew-income fishermen
to obtain permits, without affecting the ability of permit holders to
transfer their permits as they wish and to recover their purchase price.
The state appears to have considerable legal freedom in the structure of
its loan programs, thus allowing the modification of the current fishing
loan program to meet specific needs.

However, it appears that the present loan program has not met the
needs of low income fishemen desiring to purchase entry permits. Pre-
liminary research has indicated that 75 percent of the conmercial fishing
loans have been to individuals with a net worch of over $100,000.
Although a sizable ranter of loans have been made to rural and Icwer-
inccme fishermen, almost all of these loans have been for the purpose of
upgrading vessels, rather than the purchase of entry permits. The
proposed loan option provides that "priority shall be given to chose
applicants who demonstrate substantial financial need, and who substantially
depend upon fishing as a source of livelihood." This wording may not be
strong enough. |If the Cccmittee resolves that more emphasis should be
given in the loan program to the acquisition of entry permits, as opposed
to vessel improvement, specific legislative standards to this effect may
be required.

Cne possible addition to the loan program option would be a section
providing that fishermen acquiring entry permits previously held by non-
residents would receive more favorable terms on their loans. This could
be accomplished through lewer interest rates, partial grants, or other
provisions. The obvious intent of such a policy would be to increase
resident participation in the Limited fisheries. The additional cost to
the state of preferential loan terms for the purchase of non-resident
permits car. be justified because the benefits to the state and its
residents are substantially greater chan the benefits resulting from the
purchase of resident permits.

The acquisition of a non-resident permic by an Alaskan fisherman
means that a larger percentage of the income generated by tha use of
that permit is likely to be spent in Alaska, thus providing more income
for ocher Alaskans (this is known as the uulciplier effect). In addition,
the crew members are more likely to be Alaska residents, further adding
to the benefits derived from the use cf an entry’ permit by an Alaskan
fisherman.

The probable effect of the preferential loan terms or. the market
for entry permits would be chat non-residents would have an added incentive
co sell their permits to Alaskans, since chose resident fishermen qualifying
for loans could afford co pay more for a ncn-resident permic chan a
resident one because of the better loan terms. The resident permic
holders, cn the other hand, should have less incentive to sell cheir
permits, because fishermen obtaining loans would rather purchase a non-
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resident permit and would pay less for a permit from an Alaska resident.
The market for entry permits is cccplex and there are other factors at
work, but in general, these are Che results that could be expected from
the implementation of preferential loan terms for purchasing non-resident
entry permits. It should be noted that the preceding discussion would
not apply if permit prices were alao statutorily fixed, since fishermen
would rot be allowed to pay more for one permic tiian another (within the
same fishery). However, if it were constitutional, legislation could be
enacted which would provide a supplementary payment to non-residents
selling their permits to Alaskans. These supplementary payments would
have the same effect, and would take the place of the preferential loan
terms.

The loan program is rot, it should be stressed, an easy answer to
the current problems of the limited entry program. The high cost of
entry permits would require substantial expenditures by the state if the
loan program is to be the primary vehicle for improving access to entry
permits. As a case in point, an estimated 109 permits were purchased in
the Bristol Bay drift g ill net fishery during the first nine months of
this year. Financing of these permit purchases through the Commercial
Fishing Loan Program would require an estimated $5.9 million in this one
fishery alone.*

It is true that funds expended for the loan program are eventually
returned co the state, with interest, but the low interest rites on
fishing loans represent a major opportunity cost to the state, because
the state foregoes the much higher return that could be realized from
alternative investments in bends, etc.

An additional problem is that extensive use of state loans for
permit purchases could contribute to further inflation in permit prices
if price controls are not enacted. Loan recipients would be able to pay
more for permits than if they had roc received state financing, and this
would have a tendency co push permit prices higher. The extentof this
impact would depend prim arily on the number of loans issued and the
degree co which the loan terms increased the purchasing power of resident
permit buyers. Further increases in permit prices would reduce the
effectiveness of the loan program by making permits lessaffordable, so
this possible impact should be given careful consideration.

The effect of the proposed loan program option cn the development
of botccmfish, herring, and other fisheries mist also be assessed.
W hile it may be desirable to encourage resident entry into the limited
fisheries, an emphasis on this aspect of the loan program could discourage
diversification into developing and non-limited fisheries. The lin*-ed
salmon and herring fisheries are, for the most part, a fully ey~1 "ed
resource, in contrast to other fishery resources which are Just firming
to be cannercially harvested in Alaska. A careful balance must therefore
be struck between the use of loan funds for the purchase of entry permits
and the use of funds for developing fisheries.

I11. APPRENTICESHIP OPTICN

The basic idea behind an apprenticeship system is an a-tractive
one: Entry permits would be issi*d to chose individuals who had demonstrated

*Based on the CFEC Permit Transfer Surrey.



th eir competence in and committment to fishing by serving as a crew

menfcer on a vessel for a given number of years. This system would

continue the natural progression from crewman to skipper that generally
characterized the fishing industry prior to limited entry. An apprenticeship
program would also ensure chat persons obtaining entry permits were
experienced fish irmen and were able to use those permits in an efficient

and safe manner.

Although Che idea is a sound one, legal, economic, and adm inistrative
cooplications make it difficult to transform the idea into a workable
apprenticeship program. The first stumbling block is a 1969 Fe<ieral
court decision which overturned an apprenticeship program enacted by the
Alaska legislature in 1968. The basis of the decision v/as chat the
program allowed fishermen to choose the apprentices involved, and that
this act violated the Fourteenth Amendment of the U.S. Constitution. The
decision stated in part: "Under the schane, entry into the salmon
fishing industry is controlled not by the state but by local fishermen
in each area...whose own benefit would ordinarily not be served by
assisting potential competition to qualify."

Hie first requirement of any apprenticeship program is therefore
that the state, and not the fishermen, must determine the participants
in the program This requirement creates a substantial adm inistrative
burden, but also creates a more serious problem within the fishing
industry by dirrupting the conventional hiring practices employed in the
fisheries. Tha idea of having to accept a complete stranger of unknown
ability for a crewman is not likely to go over well with the majority or
permic holotrs, particularly those that usually employ family members as
crew.

In addition, the 1969 court decision gives the impression that it
may be unconstitutional to use fiahing experience in any standards of
qualification for an apprenticeship program. The legal problems involved
have not been sufficiently clarified, but it appears that using crewman
experience as a prerequisite for admission to the program would create
the same situation addressed in the 1969 decision, just one step removed.
In other words, the fishermen would not be choosing the apprentices, but
would s till be choosing individuals who in the future woulu qualify for
the program on the basis of their previous experience as a crew member.
To avoid this legal problem, a separate set of e ligibility requirements
have been developed to supplement the apprenticeship option. Under this
plan, crewmember experience accrued prior to the enactment of the program
would s till be used as a determinant of apprenticeship e ligib ility, but
the experience requirements 'would be supplemented with econcede hardship
criteria that did rot rely on fishing experience. It appears that this
modirication would circumvent the constitutional difficulties discussed
above, but r.ot without altering the future distribution of entry permits
and the corresponding equity of the apprenticeship program.

The alternative economic hardship and dependence criteria which
nave been developed are intended to provide a naans by which greater
consideration car. be given to hardship on the cccnmicy level, rather
than just the individual level. This issue is explored in detail in Dr.
Rogers' paper. It is important to note that the alternative hardship
criteria are intended to supplement, not replace, the criteria by which
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individual hardship and dependence are evaluated. Fishing im'clvement,
in terms of both participation and fishing income, was tha major factor
used in the ranking of applicants during the initial issuance of entry
permits. VfalLle it may be desirable to supplement criteria based on
fishing involvement with more broadly based criteria which consider the
camunity situation, it is questionable whether such criteria alone
would result in the mosc equitable distribution of entry permits under
an apprenticeship program or any other system of permit transfer. The
resolution of the legal issues surrounding the use of crewman experience
as a basis for apprenticeship e ligibility L. therefore one of the most
important tasks remaining if the apprenticeship option is to be pursued.

There are a number of other problems with the apprenticeship option.
One of these is that the number of new entrants to the limited fisheries
under an apprenticeship system would probably be much lower than current
levels unless complete cccpensation for the fair mar at value of permits
were provided co permit liolders who returned their permits to the state.
This issue is explored more thoroughly in the discussion of the capital
gains tax option, but the basic difficulty is that without the pro fit
incentive for transferring a permit, far fewer permits w ill be returned
to the state than are presently transferred to other individuals. Thus,
the state may be forced to buy permits if sufficient permits are co be
available for the apprenticeship program.

A second problem is that it would be impossible for permic holders
to switch to another limited fishery without* serving another period of
apprenticeship. And if a provision were drafted which would allow
tirades between permic holders, only permits from low income fisheries
would ever return to the state, since fishermen holding permits for high
value fisheries who wished to leave fishing would find many persons
wanting to trade a permit of lesser value. An incentive would be created
for the development of a black market in permic trades.

An apprenticeship program would also etiminace intra-family transfers
unless seme sort of "qualified transferee" list is created, from which
permit holders are free to choose when they desire to transfer their
permit. Over 25 percent of permic transfers co date have been estimated
to be between family members, so substantial weight should be given to
the continuance of this pattern in any alternative system of permit
transfer.

Besides the possible cccpensation costs discussed earlier, an
apprenticeship program would have considerable adm inistrative costs.
The nurber of applicants and potential qualifiers would be many rfIT><a
larger than the rturber of applicants during the issuance of the original
entry permits, for there are many more crewmen than there were gear
license holders during the original eligibility period. In addition,
the application process for an apprenticeship program would rot be a
one-time affair, but would continue indefinitely into the future as more
persons qualified and more permits became available. The r-mT»>rH.al
Fisheries Entry Cccmission or ocher administering agency would require a
significant permanent increase in staff and funding.

IV. AMORTIZATION OPTION

The amortization option is apparently intended to establish a h ™>
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lim it cn entry permits. It would also provide an alternative method of
compensation for current permit holders in the event that an apprenticeship
program or other system of transferability is enacted and permit holders
can no longer sell their permits. However, in its present form the
purposes of the option are too vague and it does not appear to be the

best answer to the compensation problem. After the discussion of the
amortization option as drafted, a different amortization approach which
may be a more effective method of compensation w ill be presented for

consideration.

The logic behind option A is difficult to follow. This option
would allow the amortization of vessels and gear at 10 percent per year,
after which the entry permit would revert to the state, unless renewed
by the original permit holder, who would have to demonstrate consistent
use of the permit. In the first place, it is unclear why permit holders
should be compensated, through amortization, for vessels and gear, since
the individual would retain possession of these under any option and is
free to sell than at any price and to any individual he chooses.

Perhaps it is thought that because a permit holder could no longer sell
his boat and permit together under this option, his boat ard gear would
be of lesser value without a permit included. But in both 1978 and
1979, only an estimated 13 percent* of permit transfers included vessels
and/or gear in the transaction, so the cessation of combined transfers
should not cause significant hardship.

W ith regard to the time lim it inherent in both option A and B, it
would seem that a simple participation or use requirsnent would be more
effective. Since the permit holder is given the right to renew his
permit at the end of the amortization period, the time lim it is really
superfluous. The only time when permits would revert to the state would
be when permits were no longer used, regardless of the time lim it.
Dropping the time lim it and substituting the use requirement would
result in permits reverting to the state as soon as they were no longer
fished, rather than at the end of the time Ilim it.

Option B is a more reasonable approach to the cccpensation question
than option A, because it addresses "the value of the permit, which is
the item ber-'g devalued, rather than the vessel and gear. Halever, it
is question* 'e whether permic holders who were originally issued their
permits by D state should be allowed to ccnortize the fair market value
of their permits, since they received them for only an adm inistrative
fee. Caipensation of this type would appear to be awindfall gain and

difficult to justify. Che argument for* such cccpensation is that same
permit holders are counting on tho value of their permits as a retirement
nest egg. |f this is a major problem, some type of special exception

should be made for these persons, instead of giving cccpensation co a ll
of the original issuees regardless of financial standing.

Neither of the amortization options presented appear to be the most
equitable and cost effective method of cccpensating those permit holders
who did buy their permits for their purchase investment. Both of the
proposed options would establish a fixed 10 percent per year amo.tizaticn
schecuie, so that the amount of amortization would depend solely on the

*Based on the CFEC Permic Transfer Survev.



purchase price of the vessel and gear (option A), or of the permit
(option B).. Such a 3ystam takes no account of the length of time which
a permit has been held or of the earnings derived from the use of the
pennit. Instead of allowing a fixed 10 percent write-off each year, it
would be more desirable to relate the amortization schedule to the net
return on the permit investment at the time when the permit is no longer
fished -nd reverts to the state.

Incorporating the return which a permit holder has realized on his
investment into the amortization option would provide a tui-e equitable
system of cccpensation, because consideration would be given to each
fisherman's individual economic position, rather chan relying on an
arbitrary formula or schedule. Under this type of system, those permit
holders whose net fishing earnings during the rT.np of permic ownership
equaled or exceeded die purchase price of the permic, plus a "reasonable
return on the irrvestmert in permic, vessel, and gear (10-15 percent per
year), would be allowed no amortization or other cccpensation, since
they had received "their money's worth" from the use of the entry permit.

On the ocher hand, permit holders who had not recovered their
permit investment, plus a reasonable return, would be allowed to amortize
the difference between this value and the purchase price of their permic,
with the amortization amount not to exceed the permit purchase price.
For example, cake the case of a fisherman who had bought a permic for
$50,000, a boat and gear for another $50,000, and fished for three
years. |If a "reasonable" rate of return were determined co be 10 percent,
then a reasonable net fishing income for the example fisherman for the
three years would be $80,000 (permit price of $50,000 + return on investment
of $30,000 ($100,000 x 107. x 3 years)).

Therefore, if the fisherman made $80,000 or more during the tltee
years he fished his permit, he would receive no compensation when his
permit reverted to the scare. A net fishing income of less than $80,000
would make the fisherman eligible to amortize the difference between his
income and $80,000, not to exceed $50,000. |If his earnings were $50,000,
Che fisherman could amortize $30,000 over a specified period of time.

Three major problems can be foreseen with this alternative approach
to caipensation. The first is chat it is necessary to determine a
"reasonable” rate of return. This determination would take into account
current market rates of interest, the high degree of risk in fishing,
and historical earnings in the limited fisheries. Although difficu lt,
this obstacle does not appear to be insurmountable.

The second problem is that a permit holder is not just an investor,
but is also the skipper of the fishing operation. It is therefore
necessary to account for the portion of the permic holders' income which
is earned fran skippering the vessel, apart from the return cn his
investment. | am not fam iliar enough with fishermen's bookkeeping
practices to knew just hew this would be dene, but it should be feasible.

The third need is to define the meaning of amortization more precisely,
so that it is clear whether the former permic holders would qualify for
a tax credit, cr just a tax deduction from gross income. This requires
a policy decision on the degree of ccnpensaticn co be given co current



permit holders, since a tax credit would entitle the former permit

holders to save the entire amount of amortization, while a tax deduction
would only save them a fraction of the amortization amount. The cost to
the state for a tax credit would of course be nuch greater, but it would

s till be less than compensating fishermen for the entire purchase price
of their permits.

page”y
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STATE of Alaaka, Appellant.
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Lori L OSTROSKY. Juliannr Ostrosky
and Harold C. Ostrosky, Appellees.

Lori OSTROSKY and Julianne Ostrosky,
Cross-Appellant*.

V.
STATE of Alaska. Cross-Appellee.

Supreme Court of Alaska.
July 19 1983

Proceeding was instituted on petition
for postconviction relief following convic-
tion of petitioners for illegal possession of
commercially caught fish and for illegal
commercial fishing. The Superior Court.
Third Judicial District. Anchorage. Victor
D. Carlson. J., granted relief to the petition-
ers and the appeal by the State was certi-
fied as appropriate hr transfer. The Su-
preme Court. Matthews. J.. held that: (1)
entry restrictions set forth in the Limited
Entry Act do not violate the provisions of
the Alaska Constitution reserving naturally
occurring fish to ".he people‘for common use
and guaranteeing all persons equal rights
and opportunities, and (2) the transferabili-
ty provisions under which entry permits can
be soid or inherited do r.ot violate the provi-
sions of the Constitution prohibiting exclu-
sive rights or special privileges of fishery,
preserving naturally occurring fish to the
people for common use. and guaranteeing
all person, equal rights and opportunities.

Reversed.

Rabino' iU. J.. diuented and filed opin-
ion.

1 Fish 12

Amendatory provision of the Alaska
Constitution, that the prohibition against
creation of exclusive right or special privi-
lege of fishing does net restrict the power
of the sute to limit entry into any fishery
for purpose of resource conservation, oper-

ates to grant the state the power to imitosc
a limited entry system in any fishery not-
withstanding any provisions of the Alaska
Constitution otherwise prohibiting such a
system. AS 16.43.010-16.43.380; Const.
Art. 8,88 3. 15

2 Fish 9

Entry restrictions set forth in the Lim-
ited Entry Act. restricting anyone from be-
coming a primary operator of commercial
fishing gear without an entry permit, are
not violative of the provision of the Alaska
Constitution reserving fish in their natural
state to the people for common use. AS
1643.010-1643 380; Const. Art. 8. 88 3. 15

3. Constitutional Law e=236
Fish to9

Entry restrictions of the Limited Entry
Act. restricting anyone from becoming a
primary operator of commercial fishing
gear without an entry permit, are not viola-
tive of the provision of the Alaska Constitu-
tion guaranteeing all persons equal rights
and opportunities. Const. Art. 1, § 1

4 Fishto9

Transferability provisions of the Limit-
ed Entry Act. permitting transfer of entry
jiermit to another person upon 60 days*
notice by holder of intent to transfer or
transfer of permit to surviving spouse upon
death of holder, are not violative of provi-
sions of Alaska Constitution prohibiting ex-
clusive rights or special privileges of fishery
and preserving naturally occurring fish to
the people for common use. AS 16.43-
150(h), 1643.170(b); Const. Art. 8. 89 3. 15

5. Constitutional Law <to23.1(2)

Where suspect classifications or funda-
mental rights are involved, differential
treatment will te upheld only when the
purpose of the enactment furthers a com-
pelling sute interest and the enactment
itself is necessary to the achievement of
that interest, where classifications are
bxnd on gender or illegitimacy, the purpose
of the enactment must he important and
the means used to accomplish that purpose
must he fairly and substantially related to
its enactment, in cases not involving sus-
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pect classifications, the infringement of
fundamental rights, or classifications based
on gender or illegitimacy, differential treat-
ment must be based on governmental inter-
est which is legitimate and the enactment
must be rationally related to its achieve-
ment. U.S.CA. Const.Amend. 14

6. Constitutional Law <*=>213.1(2)

The applicable standard of review for a
given case in determining constitutionality
of an enactment is to be determined under
the Bxid=sosliding scale by the importance
of the individual rights asserted and by the
degree of susp'cion with which the court
views the resulting classification scheme.
U.S.C.A. Const.Amend. 14

7. Constitutional Law *=>213.1(2)

As a minimum, legislation must be
based on a legitimate public purpose, and
classifications contained therein must be
reasonable, not arbitrary, and rest upon
some ground of difference having a fair and
substantial relation to the object of the
legislation. U S.CA. Const-Amend. 14

8 Constitutional Law =236
Fish *=9

Interest asserted by petitioners, redis-
tribution of fishery entry permits based on
a system free of statutory classifications,
was not in an elevated position on the Br=
idsonisliding scale and. as such, was an
interest as to which the rational bajts test
was to be applied in determining constitu-
tionality of the transferability provisions of
the Limited Entry Act. AS 16.43.150(h).
16.43.170(b). Const. Art. 1L $ 1, CSCA
Const-Amend. 1.

9. Constitutional Law *>236
Fish *=9

Transferability provisions of the Limit-
ed Entry Act. permuting tniufer of fishery
entry permit to another person upon 60
days natice -if intent by permit holder or a
transfer to sumvmg spouse upon death of
holder, advance causes of conservation,
aquacullura! and adherence lo fish and
game laws and. as vuch, are not violative of
equai protection AS 1643 150<h|. 1643*

170(b); Const. Art. 1 8 1 US.CA. Const.
Amends. 5, 14

John B. Gaguino, Asst. Alty. Gen.. Jona-
than K. Tillinghnat, Asst Atty. Gen.. Wil-
son L. Condon. Alty. Gen.. Juneau, for ap-
pellant/cross-appolleo.

Frederick Paul. Paul. Johnson. Paul &
Riley, Seattle. Wash., for Harold C. Ostr»-
sky.

Robert H. WagsUff, Wagstaff. Middle-
ton & Pope, Anchorage, for Lon and Ju-
lianne Ostrosky.

Before BURKE. C.J..and RABINOWIT2.
MATTHEWS and COMPTON. JJ.

OPINION

MATTHEWS. Justice.
The iuuis presented in this case an

li whether the entry restrictions of
Limited Entry Act. AS 16.43.010-380. -
late the following provisions of the Ala.-*..
Constitution:

(@) article VIII. section 3, which rever-. -

naturally occurring fish to the people i's

common Use;

(b) article 1. section 1, which guarantee-
all persons equal nghta and opportur.-

'ies;

2) whether the transferability provisi -
of the Limited Entry Act. under which
try permits can be sold or inherited. A.-
1643.150(h), and .170, violate

(@) article VIII. section 15 of the Ala->..i

Constitution, prohibiting exclusive ng -

or special privileges of fishery:

Ibl article VIII. section 3 of the Ala.-*..

Constitution, preserving naturally occ.*

nng fish to the people for common j--

(cl article I. section 1of the Alaska ' -¢

stitut'on. guaranteeing all persons

nghta and opportunities)

id) (he equal protection clause -if e

fourteenth amendment to the ['r «

Stales Constitution.

The supenor court answered the qunl -
designated above as 2fa) and (cl if*
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affirmative. Wc answer all of them in the
negative, and reverse.

| FACTS

When Harold Ostrosky and his two
daughters. Lon and Julianne. operated
salmon drift net gear in Bristol Bay with*
out entry permits they were cited for illegal
passession of commercially caught fish,1and
illegal commercial fishing.2

The three went to tnal and were convict-
ed. Mr. Ostrosky was fined 110,000, with
19,000 suspended, and Lon and Julianne
were each fined 15.000. with 14.500 sus-
pended. In addition, the boat on which
they were fishing, the Lon KO., was or-

1 40 AAC 03 110 provides

PERMIT REQUIRED TO POSSESS FISH
OR SHELLFISH id It is unlawful for any
person to possess, within water subject to
the jurisdiction of the state, any ftih or shell-
fish, taken for a commercial purpose, aboard
a fishing vetsel commonlv used for taking
that species of fish or shellfish unless the
person has m his possession a valid interim-
use or entry permit card allowing him to take
the fish or shellfish in his possession with the
gear with which the vessel is equipped unless
waived b> the commission for good cause.

(b> At used m this section, a *‘commercial
purpose™ includes any sale, purchase, trade,
gift, or any portion of a commercul transac-
tion

2. 20 AAC 05 100 provides

PERMIT REQUIRED TO OPERATE GEAR
fa) It it unlawful for any person to operate
gear, wthin water subject to the junsdictioo
of the state, for the commercial taking of any
fishery resource without a valid mttnm-use
or entry permit card tuned by the commis-
sion authorizing that person to operate that
type of gear in that fishery unleu waived by
the commission for good cause To be valid,
an interim-use jwrmn or entry permit card
issued by ihe commission must be signed in
the space provided by the person named as
the card holders [uc|

X The court's decision mating to these issues
states as follows
The defendants state constitutional chal-
lenge involves two teuted aiguarnu first,
that the Act i inheritance md transfer provi-
sions create in permit holders an "fKlutne
right of fishery ”in vsotauon of Art VIII.
sec 13. and second that these pmvmoot
create a wealth and famiUal datsfleatjcn m
violatun -f the Wit |. sec 1 gua/imee of
equal treatment
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tiered forfeited to the state, with the forfei-
ture suspended for two yuan.

Lori and Julianne filer) an application for
post-conviction relief, claiming their convic-
tions were invalid because the provisions of
the Limited Entry Act regarding transfer
of entry permits violated state and federal
constitutional requirements. Mr. Ostroaky
joined in this position. The superior court
held that the transferability provisions of
the Limited Entry Act violate article VIII,
section 15 of the Alaska Constitution, pro-
hibiting exclusive rights of fishery, and ar-
ticle 1. section 1of the Alaska Constitution,
guaranteeing ail persons equal rights and
opportunities.1 The court granted post-con-
viction relief to the Ostroskys.

Article VIII. sec 15. as amended ia 1972,
provides:

No exclusive nght of fishery. No exclusive

right or special privilege of fishery shall be
created or authorized tn the natural waters of
the sute. This section does not restrict the
power of the sute to limit entry tnto any
fishery for purposes of resource conserva-
tion. to prevent economic dittraei among
fishermen and those dependent upon them
for a livelihood and to promote the efficient
development of aquaculture in tha sate.
The Act was passed under the authority of
this constitutional provision. The obvious
tension between the ban on "exclusive rights
or privilege of fishery" on the one band and
the grant of power to "limit entry into any
fishery to present economic dutiess
among fishermen and those dependant upon
them for a livelihood ™ on the other hand
is reflected in the Act which has as its pur-
pose limitation of entry without “unjust dis-
crimination.” AS 1643 010(a). The elabo-
rate ranking system for the award of initial
free permiu, AS 1643 200- 270. 20 AAC 03 -
600-6*0. represents the legislative accommo-
dation of this tension This initial allocation
system has been held to be cocwututlooal.
(Cdmmf/riad Fishmri Entry Commission V.
ApoktCtk. 606 P2d 1233, 1261-68)

An analysts of the Act in terms of Art V1IL
sec IS is not necessary, however, since the
issue is subsumed m the equai protection
analysis AH VIIl. sec. 13 give* specific
exprettiun of the facu which go uuo the
equal protection analysis In State r. Entk-
son. 374 P2d | (Alaska 1978) the court
adopted the single equal protection test

Initially, we must look to the purpose of
the statute, viewing the legislation u a
* hole, and the urcumttances unrounding it
It mutt be ‘Jetermined that this purpose is
legitimate. that u tills within the police pew.



