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DNR BUDGET OVERVIEW

SENATE FINANCE COMMIT! EE 

JANUARY 31, 1996 

DISCUSSION OF NAVIGABILITY

Senator Frank: Opened discussion by expressing concern about deletion of 
navigability section in DNR and subsequently blaming legislature, indicated 
that navigability should be high priority Really concerned.

Comm. Shively: Doesn’t mean he will not determine navigability. Only 
place navigability can be determined is in federal court. Many body of 
waters there will be no argurr jnt. Some bodies will contested. His strategy 
is to look at where conflicts take place. Three rivers ripe for determination. 
DNR will provide support and DOL has been asked to pursue those. May 
be river on Kenai and west side of Cook Inlet where there may be a dispute 
and DNR will support those. DNR will not generate litigation for litigation 
sake. If is an endless hole to pour money. No one is going to litigate the 
Yukon River but there are small lakes and rivers where there will be 
disagreements DNR will concentrate on these.

Senator Frank: We have a document saying you will not be doing 
navigability.

Comm Shively: Doesn’t say exactly that. Will concentrate on three rivers 
conflicts.

Senator Frank: Are there other areas being disposed by the federal 
government where there are potential 'osses of navigability.

Comm: Shively: No statute of limitation on navigability. Navigability is 
determined at statehood.

Senator Frank: What were the two pecple doing -  $130,000,

Ccmm. Shivoly: I don’t know
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Senator Frank: Need to get back and discuss this more fully. Legislature is 
extremely concerned.

Commissioner Shively: State interest only goes when state interest is being 
challenged.

Sen. Reiger: Has any body of water been determined as being non- 
navig3ble this past year. In other words has any state interests been lost?

Commissioner Shively: Not to my knowledge.

Sen. Reiger: No statute of limitation.

Comm. Shively: State cannot stipulate away. No administrative procedure 
for determining navigability. We can agree not to litigate.

Sen. Reiger: Has that happened?

Comm. Shively: Not to my knowledge.

Sen. Halford: Asked about language included in BLM transfer documents 
which acknowledges that navigable waters belong to state - in title patent to 
third parties. You stopped that effort.

Comm Shively: No. The bulk of those land transfers to native people has 
taken place. I don't know the answer.

3en. Halford: Is your position that the transfer documents should contain 
language that navigable waters belong to state?

Comm. Shively. I believe it would be a good idea I don't believe it would 
make any difference, however.

Sen. Halford Isn’t that the reservation that was in the patent?

Comm Shively: I don’t know the answer to that. Federal government 
cannot transfer away something it does not own.
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Sen. Frank: The difference is who is going to litigate - a private party or is 
the state going to protect its interest The state doesn’t want to back away 
from asserting its interest in navigable waters.

Comm. Shively: An it shouldn't, if that interest is being directly challenged. 

Sen. Frank: Get back to us. We need to understand this issue better.

Sen. Halford: One of highest priorities of Department.



NAVIGABLE WATERS QUESTIONS

U P D A T E D : 2/5/96

1. Alaskans (guides in particular) are being denied permits to use state ow ned 
subm erged lands and navigable waters by federal agencies Th is  is occurring statewide 
and specific examples include the Kisaralik Lake and River, Arolik River, Eag le  River, 
Karluk River, Situk River and P lacer River. W hat is being done about it?

1. Federal agencies like the National Park Serv ice  are restricting use  of state 
navigable waters through permitting requirements. Are the states interests being 
defended?  W hat is being done?

1. T h e  State is in court over the determination of navigability and quiet title on 
portions of the Black, Kandig, and Nation Rivers. In 1996, Director Tileston  write:

"A final federal court determination on the upstream boundaries of these  three 
river segm ents has a major and significant impact on tho state ownership of a 
substantial portion of all small to medium sized rivers in Interior, Southcentral, 
Southwestern, and Northwestern Alaska. T h e  BLM  also determ ined that the 
interconnected  sloughs on the Black R iver wore nagivable. A  final court 
decis ion  on the interconnected slough issue has significant statewide 
implications.*

D o e s  the Department of Law  have the information necessa ry  to adequately defend the 
state's position in this ca se?

1. T h e  State of Alaska gave notice of it s intent to file quiet title a ctions on nearly
200 stream s in Alaska. W hat is being done to com plete the quiet title p ro cess?

1. It is our jnderstanding that there is considerable concern  over the navigability
determ ination for the Russian River on the Kenai Peninsula. W hat is being done  to 
protect the state's interests here?

1. It is our understanding that D N R  has an automated navigability database. If
determ inations are beinp made by D N R  and other agencies based on this database, 
can  you tell m e if all nav ^ability files have been entored into th:s database?

1. Is BLM  making navigability determinations now under A N C S A  and A N ILC A ?  If 
the Sta te  d oes  not contest a navigability determination, does it lose its rights to later 
con test that determination, especially if tho private landowner p ro ceeds in good faith to 
deve lop  or utilize their lands?

1. A s  a result of the Katio John case, federal agoncies could attempt to exert



1. T h e  adopted or proposed  D N R  Department O rder # 125 raises sevoral important 
questions.

• W ho is the lead state a g en cy  responsible for reviewing BLM  land 
con veya n ces?

• How  does the public have input into the navigability determination p ro cess?
• How  are interagency actions coordinated?

1. Are all title or navigabiltiy assertions deposited with BLM  being review ed by the
Sta te?

1 De ..linations of navigability may be critical to the retention of state jurisdiction
over som e important fisheries. A re  fish and wildlife considerations exam ined in 
developing state policies, like D N R  Order # 125, or litigation strategies?

1. O n  D e cem b er 5, 1995, the National Park Se rv ice  proposed general regulations
w hich  in e s se n ce  affected state jurisdiction over navigable waters within paik 
boundaries. Did the Sta te Administration com m ent on these proposed rogs? W hat is 
the Administration's position? Is the Administration prepared to litigate the regulations 
or state title to lands under navigable waters within the boundaries of the national 
parks?

1. Has D N R  stopped reviewing federal water right applications? Will the federal
a g en cie s  institute their own Federa l R eserved  W ater Right program?
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S t a t e  o w n e r s h i p  o f  t h e  b e d s  o f  n a v i * - o l o  w a t e r s  i s  a n  i n h e r e n t  
a t t r i b u t e  o f  s t a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a t e s  

. C o n s t i t u t i o n .  ■ U t a h  v .  U n i t e d  s r a E f i f l . 4 8 2  U . S .  1 9 3  ( 1 9 8 7 ) .  U n d e r  
t h e  d o c t r i n e  t h a t  a l l  s t a t e s  e n t e r  t h e  U n i o n  o n  a n  o q u a l  f o o t i n g  
w i t h  r e s p e c t  t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  
n a v i g a b l e  w a t e r s  i n  A l a s k a  v e s t e d  i n  t h e  n o w l y  f o r m e d  S t a t e  o i  
A l a s k a  i n  1 9 5 9 .  I n  a d d i t i o n ,  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  
p u b l i c  t r u s t  d o c t r i n e ,  p l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  
b y  t h e  s t a t e  i n  t r u s t  f o r  t h e  u s e  o f  t h a  p e o p l e ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h o  s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  
F o o t i n g  D o c t r i n e .

T h e  p u r p o s e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h a  S t a t e  o f  A l a s k a ' s  
p o l i c i e s  a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h e  s t a t e ’ s  
t i t l e  t o  C h e  b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  
o u t l i n e s  t h e  l e g a l  a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  
o w n e r s h i p  a n d  m a n a g e m e n t  o f  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .
I . -IDENTIFYING AND PPDTrf-TKG STATE TITLE XQ. .-THE BEDS Q£

N A V I G A R L F  W A T P p q

I d e n t i f i c a t i o n  a n d  m anagem en t  o f  t h o  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l a a k a .  I n  1 9 8 0 ,  t h e  s t a t e  
e s t a b l i s h e d  a  c o m p r e h e n s i v e  n a v i g a b i l i c y  p r o g r a m  t o  r e s p o n d  t o  
f e d e r a l  l a n d  c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  
A l a s k a  S t a t e h o o d  a c t ,  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t

TOr D e p u t y  C o m m i 3 3 i o n a r s  
D i v i s i o n  D i r e c t o r s  
S p e c i a l  A s s i s t a n t s
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* p a o «  3 D e c e m b e r  2 ,  1 9 9 4
o f  l a n d  i n v o l v e d  i n  c h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  t h e  f e d e r a l  g o v e r n m e n t :  h a d  n o t  c o n s i s t e n t l y  
f o l l o w e d  t h e s e  s u r v e y  r u l e 3 .  U n t i l  1 9 8 3 .  t h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  name o s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  
t h a t  w e r o  c o n s i d e r e d  n o n - n a v i g a b l a  b y  t h e  f e d e r a l  g o v e r n m e n t ,  
r e g a r d l e s s  o f  s i z e ,  w e r a  s u r v e y e d  a s  t h o u g h  t h e y  w e r o  u p l a n d s  a n d  
t h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o t a l  
a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i r y  o f  
w a t e r b o d i e s  i n  A l a s k a  h a v e  b e a n  i g s u e a  o f  c o n t e n t i o n  s i n c e  t h e  
e n a c t m e n t  o f  t h c  A l a s k a  S t a t e h o o d  A c t  a n d  ANCSA. I n  a d d i t i o n  t o  
t h e  p r o b l a m c  c a u s e d  b y  a l o c k  o f  i n f o r m a t i o n  a b o u t  m an y  
w a t e r b o d i e s ,  t h e  s i t u a t i o n  was e x a c e r b a t e d  b y  t h a  n a r r o w  d e f i n i t i o n  
o f  n a v i g a b i l i t y  u s e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  H u n d r e d s  o f  
r i v e r s ,  l a k e s  a n d  s t r e a m ©  c o n s i d e r e d  n a v i g a b l e  b y  c h e  s t a t e  w e r a  
d e t e r m i n e d  n c n - n a v i g a b l o  b y  t h e  f e d e r a l  g o v e r n m e n t .
I n  1 9 8 3 ,  f o l l o w i n g  y e a r s  o f  n e g o t i a t i o n s ,  l a w a u i t s  a n d  l e g i s l a t i v e  
a L t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a a k a ,  t h a  S t a t e  o f  A l a s k a ,  
c h e  U n i t e d  S t a c e s  D e p a r t m e n t  o f  t h e  i n t e r i o r  and  t h e  A l a s k a  
F e d e r a t i o n  o f  N a t i v e s  (AFN) a g r e e d  t h a t  c h e  s c a n d a r d  r u l e s  o f  
s u r v e y  s h o u l d  b o  f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a .  T h e  
e f f e c t  o f  t h a t  d e c i s i o n  was  t o  t r e a t  A l a s k a  s u r v e y s  a n d  l a n d  
. c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  s u r v e y s  a n d  . c o n v e y a n c e s  i r .  o t h e r  
s t a c e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c e s  f r o m  t h e  f e d e r a l  g o v e r n m e n t  
a r e  c h a r g e d  o n l y  f o r  t h e  am ou n t  o f  p u b l i c  l a n d  t h a t  i s  c a l c u l a t e d  
b y  t h e  s u r v e y ,  w h i c h  d o e s  n o t  i n c l u d e  t h o  a r e a 3  of f m e a n d e r e d  
r i v e r s ,  l a k e s  a n d  s t r e a m s .

T h o  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h a
p r o b l e m s  a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n
A l a s k a .  S u b m e r g e d  l a n d s  a r c  n o  l o n g e r  b e i n g  c o n v e y e d  t o  f u l f i l l
a c r e o g o  e n t i t l e m e n t s . W i t h  c he  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  £JL. 
a c r e s  a n d  s t r e a m s  n a r r o w e r  c h a n  J . 9 8  f e e c . n a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r c  n o  l o n g e r  b e i n g  m a d e p r i o r  t o  f e d e r a l  l a n d  
c o n v e y a n c e s .  Do t e r m i n a t i o n s  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  c a n  b e  
n u t  o f f  t in t i l  j> n a c u r a l  r e s o u r c e  u s e  o r  c o n f l i c t  r e q u i r e s  
I f e s o l u t i o n ,  s u c h  a a  I s s u a n c e  o f  a n  o i l  a n d  g a s  l e a s e ,  m i n i n g  c l a i m  
o r  a g r a v e l  3 a l e .

T h r o u g h  t h e  j o i n t  e f f o r t s  o f  t h e  S t a t e  o f  A l a s k a .  AFN a n d  t h e  
d e p a r t m e n t  o f  t h o  I n t e r i o r ,  t h o  1 9 8 3  d e c i s i o n  t o  U3ft c h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
A p p r o v e d  i n  A u g u s t  o f  1 9 9 8  whon t h o  U n i t e d  S t a t e s  C o n g r e s s  p a s 6 u d  
l e g i s l a t i o n  ( 9 4  S t a c .  2 4 3 9 )  a m e n d i n g  s e c t i o n  9 0 1  o f  t h e  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  4 3  U . S . C .
1 6 3 1 .  T h e  1 9 8 8  a m e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h e  A l a s k a
»*v. 12/3/14
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S t a t e  o w n e r s h i p  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  i n h e r e n t
a t t r i b u t e  o f  * c a t e  s o v e r e i g n t y  p r o t e c t e d  b y  t h e  U n i t e d  S t a c e 3
C o n s t i t u t i o n .  » U t a h  v .  U n i t  f t !  -sr. a t e a , 4 3 2  U . S .  1 9 3  ( 1 9 8 7 ) .  U n d e r
t h e  d o c t r i n e  t h a t  a l l  s t a c e s  e n t e r  t h e  U n i o n  o n  a n  e q u a l  f o o t i n g  
w i t h  r e s p e c t  t o  s o v e r e i g n  r i g h t s  a n d  p o w e r s ,  t i t l e  t o  t h e  b e d s  o f  
n a v i g a b l e  w a t e r s  i n  A l a s k a  v e s t a d  i n  t h o  n e w l y  f o r m e d  S t a c e  o f  
A l a s k a  i n  1 9 5 9 .  I n  a d d i t i o n ,  u n d e r  t h c  A l a s k a  C o n s t i t u t i o n  a n d  c h e  
p u b l i c  t r u s t  d o c t r i n e ,  p l l  w a t e r s  i n  t h e  s t a t e  a r e  h e l d  a n d  m a n a g e d  
b y  t h o  s t a t e  i n  t r u s t  f o r  t h e  u s e  o f  t h a  p e o p l e ,  r e g a r d l e s s  o f  
n a v i g a b i l i t y  a n d  o w n e r s h i p  o f  t h o  s u b m e r g e d  l a n d s  u n d e r  t h e  E q u a l  
F o o t i n g  D o c t r i n e .

T h e  p u r p o c e  o f  t h i s  p a p e r  i s  t o  d e s c r i b e  t h a  S t a t e  o f  A l a s k a ' s  
p o l i c i e s  a n d  p r o c e d u r e s  f o r  i d e n t i f y i n g  a n d  p r o t e c t i n g  t h c  s t a t e ’ s 
t i t l e  t o  t h e  b e d s  o f  n a v i g a b l e  w a t e r s .  I n  a d d i t i o n ,  t h i s  p a p e r  
o u t l i n e s  t h e  l e g a l  a n d  p o l i c y  c o n s i d e r a t i o n s  w h i c h  g u i d e  t h e  
o w n e r s h i p  a n d  m a n a g em e n t  o f  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a c a r s .
I . I D E K T I E Y I M S  A ND -  M nTrc rTV . f i  STATE - T I T L E  TO THE REDS Q£

NAVIGABLE* WATFR^

I d e n t i f i c a t i o n  a n d  m anagem en t  o f  t h e  b e d s  o f  n a v i g a b l e  w a t e r s  i s  a n  
i m p o r t a n t  p o l i c y  o f  t h e  S t a t e  o f  A l o s k a .  I n  1 9 8 0 ,  c h e  s t a t e  
e s t a b l i s h e d  a  c o m p r e h e n s i v e  n a v i g a b i l i t y  p r o g r a m  t o  r e s p o n d  t o  
f e d e r a l  l a n d  c o n v e y a n c e s  a n d  l a n d  m a n a g e m e n t  a c t i v i t i e s  u n d e r  t h e  
A l a s k a  S t a t e h o o d  a c t .  t h e  A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t
*»v. ;]/}/(«
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(A N C SA )  a n d  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  
( A N I L C A ) . P u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h o s e  a c t a ,  t h e  f e d e r a l  
g o v e r n m e n t  h a s  i s s u e d  n a v i g a b i l i t y  d e t e r m i n a t i o n s  f o r  t h o u s a n d s  o f  
l a k e s ,  r i v e r s  a n d  s t r e a m s  t h r o u g h o u t  t h e  s - a t e  i n  a n  o £ £ om>e t o  
d P t ^ r m - i n o  w h « t h « v  t h c  M c a t e  o r  f e d e r a l  g o v e r n m e n t  o w n s  c h e  
s u b m e r g e d  l a n d s .  N a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  a l s o  m ade  p r i o r  
t o  m a n y  s t a t e  l a n d  d i s p o s a l s  t o  i n s u r e  t h a t  a d e q u a t e  p u b l i c  u s e  
e a s e m e n t s  e r a  r e s e r v e d .

T h e  b a 3 i c  p u r p o s e  o f  t h e  s c a t o ’ i  p r o g r a m  i e  t o  p r o t e c t  c h e  p u b l i c  
r i g h t s  a e s o c i a t o d  w i t h  n a v i g a b l e  w a t e r s ,  i n c l u d i n g  i n  p a r t i c u l a r  
t h e  s t a t e ’ s  t i t l e  t o  t h e  • u b m o r g e d  l a n d s .  B e c a u s e  s t a t e  a n d  N a t i v e  
l a n d  s e l e c t i o n s  a n d  f e d e r a l  c o n s e r v a t i o n  u n i t s  b l a n k e t  t h e  s c a c e ,  
n a v i g a b i l i t y  q u e s t i o n s  h a v e  a r i s e n  f o r  r i v e r 3 ,  l a k a i  a n d  s c r e a m s  
t h r o u g h o u t  A l a a k a .  T h e  n a v i g a b i l i t y  o f  m an y  o f  c h o s e  w a t e r b o d i e s  
h a s  a l r e a d y  b e e n  e s t a b l i s h e d .  T h e r e  a r e  h u n d r e d s  o f  o t h e r s ,  
h o w e v e r ,  w h e r e  n a v i g a b i l i t y  i a  n o t  y e t  d e t e r m i n e d .
T o  h e l p  r e s o l v e  t h e s e  n a v i g a b i l i t y  d i s p u t e s ,  a  m a j o r  g o a l  o f  t h e  
s t a t e ' s  n a v i g a b i l i t y  p r o g r a m  i s  t o  i d e n c i f y  t h e  p r o p e r  c r i t e r i a  f o r  
d e t e r m i n i n g  t i t l e  n a v i g a b i l i t y  i n  A l a s k a  a n d  t o  g a t h e r  s u f f i c i e n t  
i n f o r m a t i o n  a b o u t  t h e  u s e s  a n d  p h y e i c a l  c h a r a c t e r i s t i c s  o f  
i n d i v i d u a l  w a c e r b o d i o s  s o  t h a t  a c c u r a t e  n a v i g a b i l i t y  d e t e r m i n a t i o n s  
c a n  b e  made a s  d i s p u t e s  a r i s e .  O t h e r  i m p o r t a n t  a s p e c t s  o f  c h e  
p r o g r a m  i n c l u d e  m o n i t o r i n g  f e d e r a l  l a n d  c o n v e y a n c e  a r .d  m a n a g e m e n t  
p r o g r a m *  t o  i d e n t i f y  p a r t i c u l a r  n a v i g a b i l i t y  d i s p u t e * ,  s e e k i n g  
c o o p e r a t i v e  ... r e s o l u t i o n  o f  n a v i g a b i l i t y  p r o b l e m s  t h r o u g h  
n e g o t i a t i o n s  a n d  l e g i s l a t i o n ,  a n d  p r e p a r i n g  f o r  s c a c e w i d e  
n a v i g a b i l i t y  l i t i g a t i o n .

R I P A R IA N  R IGHTS AND STATUTE  OF L IM IT A T IO N S

D i s p u t e s  o v e r  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  i n  A l a s k a  h a v e  a r i s e n  
u n d e r  e  v a r i e t y  o f  c i r c u m s t a n c e s . T h e  p r i n c i p a l  s o u r c e  o f  c h e  
d i s p u t e s  I n  A l a s k a  i s  t h e  s u r v e y  a n d  a c r e a g e  a c c o u n t i n g  s y s t e m  u s  ad 
b y  t h c  f e d e r a l  g o v e r n m e n t  f o r  c o n v e y i n g  l a n d  t o  t h e  a c a t e  a n d  
N a t i v e  c o r p o r a t i o n s .
T h e  s t a n d a r d  p r o c e d u r e s  f o r  s u r v e y i n g  a n d  c o n v e y i n g  f e d e r a l  l a n d  
a r e  f o u n d  i n  c h e  M anu a l  o f  T n f t P r t i r t i a n a - f o r  t h e  S u r v e y  
P u b l i c  L a n d s  o f  t h o t ! n < rp d  S f w r . e « .  g e n e r a l l y  k n ow n  a s  t h e  £114 
M a n u a l  — o f  S u r v e y i n g T n s r r u c t i o n a . U n d e r  t h o s e  p r o c e d u r e s ,  
c o n s i s t e n t l y  u c e d  i n  e v e r y  p u b l i c  l a n d  s t a t e  e x c e p t  A l a s k a ,  o n l y  
u p l a n d s  a r e  s u r v e y e d  a n d  c o n v e y e d  i n  f u l f i l l m e n t  o f  a c r e a g e  
e n t i t l e m e n t s ,  n o t  s u b m e r g e d  l a n d s .  T h e  s u r v e y  r u l e s  r e q u i r e  t h a t  
a l l  l a k e s  5 0  a c r e c  o r  l a r g e r ^ a n d  r i v e r s  a n d  s t r e a m s  t h r e e  c h a i n ®  
j j L l i f l  tTTat T T n  Wi d t h  o r  wi d e r , ,  r e g a r d l e s s  o f  n a v i g a b i  1 i c y ,  b e  
m e a n d e r e d  a n d  s e g r e g a t e d  ( e x c l u d e d )  f r o m  t h e  s u r v e y e d  p u b l i c  l a n d s .  
O n l y  t h e  s u r v e y e d  u p l a n d s  a r e  c o n v e y e d .  T h e  a c r e a g e  o f  m e a n d e r e d  
r i v e r s ,  l a k e s  a n d  s t r e a m s  i s  n o t  i n c l u d e d  I n  c o m p u t i n g  c h e  < i c u n t
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o f  l a n d  i n v o l v e d  i n  c h e  c o n v e y a n c e .

I n  A l a s k a ,  h o w e v e r ,  Che f e d e r a l  g o v e r n m e n t  h a d  n o t  c o n s i s t e n t l y  
f o l l o w e d  t h o s e  s u r v e y  r u l e s .  U n t i l  1 9 8 3 ,  c h e  f e d e r a l  g o v e r n m e n t  
t r e a t e d  s u b m e r g e d  l a n d s  t h e  name a s  u p l a n d s .  A l l  b o d i e s  o f  w a t e r  
t h a t  w e r e  c o n s i d e r e d  n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t ,  
r e g a r d l e s s  o f  s i z e ,  w e r e  s u r v e y e d  a s  c h o u g h  t h e y  w e r o  u p l a n d s  a n d  
c h e  a c r e a g e  o f  s u b m e r g e d  l a n d s  w a s  c h a r g e d  a g a i n s t  t h e  t o c a l  
a c r e a g e  e n t i t l e m e n t .

B e c a u s e  o f  t h e s e  c o n v e y a n c e  p r o c e d u r e s ,  t h e  n a v i g a b i l i t y  o f  
w a t e r b o d i e s  i n  A l a s k a  h a v e  b o o n  x 3 5 u o s  o f  c o n t e n t i o n  s i n c e  t h e  
e n a c t m e n t  o f  t h e  A l a s k a  S t a t e h o o d  A c t  a n d  AMCSA. I n  a d d i t i o n  t o  
t h e  p r o b l a m c  c a u s e d  b y  a l a c k  O f  i n f o r m a t i o n  a b o u t  m an y  
w a t e r b o d i e s ,  t h c  s i t u a t i o n  was e x a c e r b a t e d  b y  t h a  n a r r o w  d e f i n i t i o n  
o f  n a v i g a b i l i t y  u s e d  b y  t h o  f e d e r a l  g o v a r n m e n t .  H u n d r e d s  o f  
r i v e r s ,  l a k e a  a n d  s t r e a m s  c o n s i d e r e d  n a v i g a b l e  b y  t h e  s t a t e  w e r a  
d e t e r m i n e d  n c n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .
I n  1 9 8 3 ,  f o l l o w i n g  y e a r 3  o f  n e g o t i a t i o n s ,  l a w a u i t s  a n d  l e g i s l a t i v e  
a t t e m p t s  t o  s o l v e  t h e  n a v i g a b i l i t y  p r o b l e m s  c r e a t e d  b y  t h e  u n u s u a l  
s u r v e y  a n d  c o n v e y a n c e  p r o c e d u r e s  i n  A l a s k a ,  t h e  S t a t e  o f  A l a s k a ,  
t h e  U n i t e d  S t a c e s  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  t h e  A l a s k a  
f e d e r a t i o n  o f  N a t i v e s  (AFN) a g r e e d  t h a t  ch® s t a n d a r d  r u l e s  o f  
s u r v e y  s h o u l d  b o  f o l l o w e d  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a .  T h e  
e f f e c t  o f  t h a t  d e c i s i o n  w as  t o  t r e a t  A l a s k a  s u r v e y s  a n d  l a n d  
c o n v e y a n c e s  l i k e  f e d e r a l  l a n d  s u r v e y s  a n d  . c o n v e y a n c e s  i n  o t h e r  
s t a t e s .  T h e  r e c i p i e n t s  o f  c o n v e y a n c o o  f r o m  t h e  f e d e r a l  g o v e r n m e n t  
a r e  c h a r g e d  o n l y  f o r  t h e  a m o u n t  o f  p u b l i c  l a n d  t h a t  i s  c a l c u l a t e d  
b y  t h e  s u r v e y ,  w h i c h  d o e 3  n o t  i n c l u d e  t h o  a r e a s  o f  m e a n d e r o d  
r i v e r s ,  l a k e s  a n d  s t r e a m a .

T h e  u s e  o f  t h e s e  s u r v e y  p r o c e d u r e s  h a s  e l i m i n a t e d  m a n y  o f  t h ®  
p r o b l e m s  a s s o c i a t e d  w i t h  t h e  f e d e r a l  l a n d  c o n v e y a n c e  p r o g r a m s  i n  
A l a s k a .  S u b m e r g e d  l a n d s  a r c  n o  l o n g a r  b e i n g  c o n v e y e d  t o  f u l f i l l  
a c r e a g e  e n t i t l e m e n t s . W i t h  t h e  e x c e p t i o n  o f  l a k e s  s m a l l e r  t h a n  j o .  
a c r e s  a n d  s t r e a m s  n a r r o w e r  t h a n  . 1 9 8  f a e t . n a v i g a b i l i t y  
d e t e r m i n a t i o n s  a r c  n o  l o n g e r  b e i n g  m a d e p r i o r  t o  f e d e r a l  l a n d  
c o n v e y a n c e s .  Do t e r m i n a t i o n s  o f  o w n e r a h i p  o f  s u b m a r g e d  l a n d s  c a n  b e  
n u t  o f f  u n t i l -  a ~ n a c u r a l  r e s o u r c e  u s e  o r  c o n f l i c t  r e q u i r e s  
i f e s o l u t i o n T  s u c h  a s  i s s u a n c e  o f  a n  o i l  a n d  g a 3  l e a s e ,  m i n i n g  c l a i m  
o r  a g r a v e l  s a l e .

T h r o u g h  t h c  j o i n t  e f f o r t s  o f  t h e  S t a t s  o f  A l a s k a .  AFN a n d  t h e  
d e p a r t m e n t  o f  t h o  i n t e r i o r ,  t h o  1 9 8 3  d e c i s i o n  t o  u s e  t h e  s t a n d a r d  
s u r v e y  p r o c e d u r e s  f o r  l a n d  c o n v e y a n c e s  i n  A l a s k a  w a s  l e g i s l a t i v e l y  
a p p r o v e d  i n  A u g u s t  o f  1 9 6 8  whon  c h e  U n i t e d  S t a t e s  C o n g r e s s  p a s c u d  
l e g i s l a t i o n  ( 9 4  S t a c .  2 4 3 0 )  a m e n d i n g  s e c t i o n  9 0 1  o f  t h c  A l a s k a  
N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t ,  c o d i f i e d  a t  4 3  U . S . C .  
1 6 3 1 .  T h e  1 9 8 8  am e n d m e n t ,  s o m e t i m e s  r e f e r r e d  t o  a s  t h o  A l a s k a
» i » .  12/3/14
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S u b m e r g e d  L a n d s  a c t ,  r e q u i r e s  t h a t  t h e  s t a n d a r d  r u l e s  o f  s u r v e y  i n  
t h e  S.LM M a n u a l  . a f  S u r v e y i n g . .  I n . i L r u c r i Q O J i  b e  u s e d  f o r  a l l  f e d e r a l  
s u r v e y s  u n d e r  t h e  A l a s k a  S t a t e h o o d  a c t  a n d  ANCSA. T h e  1 9 8 8  
a m en d m en t  a l s o  r e p e a l e d  t h o  S e c t i o n  9 0 1  s t a t u r e  o f  l i m i t a t i o n s  c h a t  
w o u l d  h a v e  r e q u i r e d  t h e  s t a t e  t o  f i l e  a  l a w e u l t  w i t h i n  a  v e r y  s h o r e  
p e r i o d  o f  t im ®  i n  o r d e r  t o  p r e s e r v e  i t a  t i t l e  t o  t h e  b e d s  o f  
n a v i g a b l e  w a t e r s  c o n v o y o d  t o  N a t i v e  c o r p o r a t i o n s  b y  t h e  f e d e r a l  
g o v e r n m e n t  a s  a  r e s u l t  o f  e r r o n e o u s  n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  
p o o r  m a p s ,  s u r v e y s  o r  w h a t e v e r .

E v a n  w i t h  t h i s  l e g i s l a t i o n ,  a  m a j o r  p r o b l e m  c o n c e r n i n g  n a v i g a b i l i t y  
d e c i s i o n s  m ad e  b y  t h e  f e d e r a l  g o v e r n m e n t  u n d e r  t h o  o l d  s y s t e m  
r e m a i n s  u n r e s o l v e d .  A t  i s s u e  a r e  c h e  h u n d r e d s  o f  e r r o n e o u s  n o n ­
n a v i g a b i l i t y  d e c i s i o n s  a n d  t h e  r e s u l t i n g  s u b m e r g e d  l a n d  c o n v e y a n c e s  
m a d e  t o  ANCSA c o r p o r a t i o n s  i n  p r e v i o u s  y o a r s .  I n  a d d i t i o n ,  t o  
c o m p l y  w i t h  ch® m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l ,  
t h e  f e d e r a l  g o v e r n m e n t  i a  s t i l l  r e q u i r e d  t o  m a k e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  f o r  l a k e s  s m a l l e r  t h a n  5 0  a c r e s  a n d  r i v e r s  o r  
s t r e a m s  n a r r o w e r  t h a n  1 9 8  f e e t  i n  w i d t h  t o  d e t e r m i n e  i f  t h e s e  
w a t e r s  m u s t  b e  m e a n d e r e d .

MAVTfiASTLTTY C R I T E R IA
T h e  g r e a t e s t  h u r d l e  t o  o v e r c o m e  i n  c h e  s t a t e ' s  e f f o r t s  t o  i d e n t i f y  
a n d  m a n a g e  n a v i g a b l e  w a t e r s  h a s  b e e n  t h e  l o n g - s t a n d i n g  d i f f e r e n c e s  
o f  o p i n i o n  b e t w e e n  c h e  S t a t e  o f  A l a s k a  a n d  t h e  U n i t e d  S t a t e s  
r e g a r d i n g  t h e  a p p l i c a t i o n  o f  t h o  t e s t  f o r  d e t e r m i n i n g  t i t l e  
n a v i g a b i l i t y .  N a v i g a b i l i t y  i s  a q u e s t i o n  o f  f a c t ,  n o t  a  s i m p l e  
l e g a l  f o r m u l a .  V a r i a t i o n s  i n  w a t e r b o d y  u s e  t h a t  r e s u l t  f r o m  
d i f f e r e n t  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  t r a n s p o r t a t i o n  m e t h o d s  a n d  
n e e d s  m u s t  b e  t a k e n  i n t o  a c c o u n t .  T h e r o  a r ®  m an y  l e g a l  p r e c e d e n t s  
f o r  d e t e r m i n i n g  n a v i g a b i l i t y  i n  e t h e r  s t a t e s  b a s e d  u p o n  t h e  
p a r t i c u l a r  f a c t s  p r e s e n t e d  i n  t h o s e  c a s e s .  I n  A l a s k a .  t h o u g h ,  wa 
a r *  j u s t  b e g i n n i n g  t o  g o t  t h o  f i n a l  c o u r t  d e c i s i o n s  t h a t  o r e  
n e c e s s a r y  t o  p r o v i d e  l e g a l  g u i d a n c e  f o r  a c c u r a t e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s .
T h o  p h y s i c a l  c h a r a c t e r i s t i c s  a n d  u s e s  o f  a w a t e r b o d y  u s e d  b y  t h e  
s t a t e  f o r  a s s e r t i n g  n a v i g a b i l i t y ,  c o m m o n l y  r e f e r r e d  t o  a s  
n a v i g a b i l i t y  ‘ c r i t e r i a * ,  a r e  b a s e d  u p o n  l e g a l  p r i n c i p l e s  t h o t  h a v e  
b e e n  e s t a b l i s h e d  b y  t h e  f e d e r a l  c o u r t s .  T h o s e  c r i t e r i a  a r e  a p p l i e d  
t o  r i v e r s ,  l a k e s  a n d  s t r e a m s  t h r o u g h o u t  t h o  s t a t e  a n d  t a k e  i n t o  
a c c o u n t  A l a s k a ' s  g e o g r a p h y ,  e c o n o n y ,  c u s t o m a r y  m od e s  o f  w a t e r - b a s e d  
t r a n s p o r t a t i o n  a r . d  c h e  p a r t i c u l a r  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h e  
w a t e r b o d y  u n d e r  c o n s i d e r a t i o n .
Th® f e d e r a l  t e s t  f o r  d o t o r m i n i n g  n a v i g a b i l i t y  w a s  e s t a b l i s h e d  o v e r  
a  h u n d r e d  y e a r s  a g o .  I n  t h e  l a n d m a r k  d e c i s i o n  o f  T h e  D a n i e l .  B a l l .  
7 7  U . S .  ( 1 9  W a l l . )  5 5 7 ,  5 6 3 ,  ( 1 8 7 0 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d :
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T h o s e  r i v e r s  m u s t  b a  r e g a r d e d  a s  p u b l i c  n a v i g a b l e  r i v e r s  i n  
l a w  w h i c h  a r e  n a v i g a b l e  i n  f a c t .  And t h e y  a r e  n a v i g a b l e  i n  
f a c t  when t h e y  a r e  u s e d ,  o r  a r e  s u s c e p t i b l e  o f  b e i n g  u s e d ,  i n  
t h e i r  o r d i n a r y  c o n d i t i o n ,  a s  h i g h w a y s  o f  c o m m e r c e ,  o v e r  w h i c h  
t r a d e  a n d  t r a v e l  a r e  o r  m ay  b a  c o n d u c t e d  i n  t h e  c u s t o m a r y  
m o d e s  o f  t r a d e  a n d  t r a v e l  o n  w a t e r .

A l t h o u g h  T h e  D a n i s !  F u l l  t e s t  i n  a c c e p t e d  a s  t h e  c o r r e c t  s t a n d a r d  
f o r  d e t e r m i n i n g  n a v i g a b i l i t y ,  t h e r e  h a s  b e e n  a  l o t  o f  d i s a g r e e m e n t  
o v e r  a p p l i c a t i o n  o f  m an y  o f  t h e  t e r m  a n d  p h r a s e s  u s e d  i n  Thp  
BoJLL t e s t  t o  t h e  s p o c i f i c  u 8 e s  o f  A l a s k a ' s  l a k e s ,  r i v e r s  a n d  
s t r e a m s .  The S t a t e  o f  A l a s k a  u s e s  c h e  f o l l o w i n g  i n c e r p r e c a c i o n  o f  
t h a t  t e s t  a s  t h e  b a s i s  f o r  i t  n a v i g a b i l i t y  p r o g r a m .
T h e  W n t e r b t dv  M u s t _ B e - U s a b l e  As a H i g h w a y  F o r  t h e  T r a n s p o r t a t i o n  o f  
P e o p l e  n r  G o o d s .  I n t e r p r e t i n g  t h e  r e q u i r e m e n t s  c h a t  n a v i g a b l e  
w a t e r b o d i e s  b e  u s e d  o r  u s a b l e  a s  ‘ h i g h w a y s  o f  c o m m e r c e * .  Che c o u r t s  
h a v e  r u l e d  c h a t  t h e  c e n t r a l  t h em e  o f  t i t l e  n a v i g a b i l i t y  i s  t h a t  t h e  
w a t e r b o d y  b e  c a p a b l e  o f  u s e  a s  a  h i g h w a y  w h i c h  p e o p l e  c a n  u s o  f o r  
t r a n s p o r t i n g  g o o d s  o r  f o r  t r a v e l .  N e i t h e r  t h e  t y p e s  o f  g o o d s  b e i n g  
t r a n s p o r t e d  n o r  c h e  p u r p o s e  o f  t h e  t r a v e l  a r e  i m p o r t a n t  i n  
d e t e r m i n i n g  n a v i g a b i l i t y .  T r a n s p o r t a t i o n  o n  w a t e r  a s s o c i a t e d  w i t h  
r e c o g n i z e d  c o t m i e r c i o l  a c t i v i t i e s  i n  A l a s k a ,  s u c h  a a  m i n i n g ,  c i m b e r  
h a r v e s t i n g ,  a n d  t r a p p i n g  i s  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  u s e  o f  
w a t e r b o d i e s  f o r  t r a n s p o r t a t i o n  i n  c o n n e c t i o n  w i t h  n a t u r a l  r e s o u r c e a  
e x p l o r a t i o n  o r  d e v e l o p m e n t ,  g o v e r n m e n t  l a q d  m a n a g e m e n t ,  m a n a g e m o n t  
o f  f i s h  a n d  game r e s o u r c e s ,  o r  s c i e n t i f i c  r e s e a r c h  i e  a l s o  e v i d e n c e  
o f  n a v i g a b i l i t y .  T r a v e l  b y  l o c a l  r a o i d e n c s  o r  v i s i t o r s  f o r  t h e  
p u r p o s e  o f  h u n t i n g ,  f i a h i n g  a n d  t r a p p i n g ,  o r  a s  a  m ean s  o f  a c c e s s  
t o  a n  a r e a  c a n  b e  u s e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  s am a  h o l d s  
f o r  r e c r e a t i o n a l  t r a n s p o r t a t i o n ,  i n c l u d i n g  p e r s o n a l  t r a v e l  a n d  
p r o f e s s i o n a l l y  g u i d e d  t r i p s .

W a t e r s  . .Wh ich  . A m  C a p a b l e  a f  A g i n g  Uiircd F a r  T r a n s p o r t i n g  . g p r s a n s  . a n d
G a f l d S i  A l t h o u g h  N o t  A c t u a l l y  U s e d ,— f t r f c „ N a v i a a h l n . I t  i s  n o t
n a c e s s a r y  t h a t  a w a t e r b o d y  b e  a c t u a l l y  u s e d  f o r  t r a n s p o r t a t i o n  t o  
b e  f o u n d  n a v i g a b l e .  I t  i s  e n o u g h  t h a t  i t  i s  a u s c e p c i b l a ,  o r  
p h y s i c a l l y  c a p a b l e ,  o f  b e i n g  u s e d .  W h e t h o r  a w a t e r b o d y  i a  
s u s c e p t i b l e  o f  u s e  f o r  t r a n s p o r t a t i o n  d e p e n d s  u p o n  c h e  p h y s i c a l  
c h a r a c t e r i s t i c s  o f  t h e  w a t e r  c o u r s e  s u c h  a a  l e n g t h ,  w i d t h ,  d e p t h  
a n d ,  f o r  a r i v e r ,  c u r r e n t  a n d  g r a d i e n t .  I f  t h o s  1 p h y s i c a l  
c h a r a c t e r i s t i c s  d e m o n s t r a t e  t h a t  a w a t e r b o d y  c o u l d  b e  u t e d  f o r  t h e  
t r a n s p o r t a t i o n  o f  p e r s o n s  o r  g o o d s ,  i t  i s  l e g a l l y  n a v i g o b l o .

T h o  s u s c e p t i b i l i t y  e l e m e n t  o f  t i t l e  n a v i g a b i l i t y  i s  v e r y  i m p o r t a n t  
f o r  c h e  i d e n t i f i c a t i o n  o f  n a v i g a b l e  w a t e r b o d i e s  i n  A l a s k a .  B e c a u s e  
o f  A l a s k a ' s  s p a r s e  p o p u l a t i o n  a n d  l a c k  o f  d e v e l o p m e n t ,  t h e r e  a r o  
h u n d r e d s  o f  r e m o t e  r i v e r s ,  l a k e s  a n d  s t r e a m s  w h e r e  t h e r e  i s  l i t t l e  
o r  n o  e v l d e n c o  o f  a c t u a l  u s e .  R o c a u s e  c f  t h e i r  p h y s i c a l
Mv. 13/S/04
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c h a r a c t e r i s t i c s ,  h o w e v e r ,  many o f  t h e s e  r e m o t e  w a t e r b o d i e s  c o u l d  b e  • 
u o o d  f o r  t r a n c p o r c i n g  p e o p l e  o r  g o o d G  i f  t h o r e  o v e r  was  a  n e o d .  
U n d e r  t h e s e  c i r c u m s t a n c e s , t h e y  a r e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e .
T r n n a n n r r a t * . ,i o n  Mu nr. Bn C o n d u c t e d  I n  b h f t . C U S t o m a r v  Modes  Qf .  T r a d e  
r nH T r a v e l  Qn W a t e r . A f i n d i n g  o f  n a v i g a b i l i t y  d o e s  n o t  r e q u i r e  
u s e  o r  c a p a b i l i t y  o f  u s e  b y  a n y  p a r t i c u l a r  m o d e  o f  t r a n s p o r t a t i o n ,  
o n l y  t h a t  t h e  mode  b e  c u s t o m a r y .  T h e  c o u r t s  h a v e  h e l d  c h a t  
c u s t o m a r y  m od c a  o f  t r a n s p o r t a t i o n  o n  w a t e r  i n c l u d e  a l l  r e c o g n i s e d  
t y p e s  a n d  m e t h o d s  o f  w a c a r  c a r r i a g e .  U n u s u a l  o r  f r e a k  c o n t r i v a n c e s  
a d a p t e d  f o r  U 3«  o n l y  o n  a p a r t i c u l a r  s c r e a m  a r e  e x c l u d e d .  
C u s t o m a r y  m od e s  o f  t r a d e  a n d  t r a v e l  o n  w a t e r  i n  A l a s k a  i n c l u d e ,  b u t  
a r e  n o t  l i m i t e d  t o ,  b a r g e s ,  s c ow 3 ,  t u n n e l  b o a t s ,  f l a t - b o t t o m  b o a t s ,  
p o l i n g  b o a t s ,  r i v e r  b o a t s ,  b o a t s  p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  
b o a t s ,  a n d  c a n o a s .  i n  p l a c e s  s u i t a b l e  f o r  h a r v e s t i n g  t i m b e r ,  t h e  
f l o t a t i o n  o f  l o g s  i a  c o n s i d e r e d  a c u s t o m a r y  m od e  o f  t r a n s p o r t a t i o n .

T h a  mode  c f  t r a v e l  m u s t  a l s o  b e  p r i m a r i l y  w a t e r b o r n e .  B o a t s  w h i c h  
m ay  b e  t a k e n  f o r  s h o r t ,  o v e r l a n d  p o r t a g e s  q u o l i f y .  The  c o u r t s  h a v e  
r u l e d  ch< c t h e  u s g  o f  a l a k e  f o r  t a k e o f f s  a n d  l a n d i n g s  b y  
f l o a t p l a n e s  i s  i n s u f f i c i e n t ,  i n  a n d  o f  i t s e l f ,  t o  e s t a b l i s h  
n a v i g a b i l i  t y .

W i t h o u t  e x p r e s s l y  r e j e c t i n g  t h e  c l a i m ,  a t  l e a s t  tw o  c o u r t  d e c i s i o n s  
i n  A l e a k *  h a v e  s u g g e s t e d  t h a t  w i n t e r  t r a v e l  o n  t h o  s u r f a c e  o f  a 
f r o z e n  r i v e r  o r  l a k e  i s  p r o b a b l y  n o t  e v i d e n c e  o f  n a v i g a b i l i t y .  T h e  
r i v e r s  . i n v o l v e d  i n  t h e  two  a d j u d i c a t e d  c a s e s  w e r e  b o t h  f o u n d  
n a v i g a b l e  b a a e d  u p o n  summer  u s e  b y  b o a t s ,  h o w e v e r ,  a n d  i t  a p p e a r s  
l i k e l y  t h a t  m o s t  w a t e r b o d i e s  i n  A l a s k a  t h a t  a r e  u s e d  a s  h i g h w a y s  i n  
w i n t e r  c a n  a l s o  b e  t r s v e l l e d  b y  a t  l e a s t  s m a l l  b o a t s  i n  t h a  s u m m e r .  
B e c a u s e  o f  t h i s ,  t h e  s t a t s  n e o d  n o t  r e l y  u p o n  w i n t e r  t r a v e l  t o  
s u p p o r t  n a v i g a b i l i t y .
W a t e r 2 _ K u s L  Ba_ N a v i g a b l e  I n  T h * i r  N a t u r a l  a n d  P r d i n r . r v  P o n r i i r .  i o n .
A w a t e r b o d y  w h i c h  c a n  b e  u s e d  f o r  t r a n s p o r t a t i o n  o n l y  b e c a u s e  o f  
s u b s t a n t i a l  m a n -m a d e  im p r o v e m e n t s  t o  t h e  c o n d i t i o n  o f  t h e  
w a t e r c o u r s e  i s  n o t  n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  H o w e v e r ,  i f  
t r a n s p o r t a t i o n  d o e s  o r  c o u l d  o c c u r  o n  t h e  w a c e r b c d y  e v e n  w i t h o u t  
t h e  i m p r o v e m e n t s  a n d  c h e  i m p r o v e m e n t s  w o u l d  o n l y  m a k e  
t r a n s p o r t a t i o n  p*>s i r - r  o r  f a s t e r  o r  p o s s i b l e  f o r  l a r g e r  b o a t s  { e . g . .  
d r e d g i n g ) ,  i t  i a  s t i l l  c o n s i d e r e d  n a v i g a b l e  - o r  t i t l e  p u r p o s e s .
T h o  p r e e e n c e  o f  p h y s i c a l  o b s t r u c t i o n s  t o  n a v i g a t i o n  ( r a p i d s ,  f a l l s ,  
l o g - j a m s ,  e t c . )  d o e s  n o t  r e n d e r  a  w a t e r w a y  n o n - n a v i g a b l e  i f  t h e  
o b s t r u c t i o n  c a n  b o  n a v i g a t e d  d e s p i t e  t h o  d i f f i c u l t i e s  o r  i f  Che 
o b s t r u c t i o n  c a n  b o  a v o i d e d  b y  o t h e r  m e a n 3 ,  s u c h  a s  p o r t a g i n g ,  
l i n i n g ,  o r  p o l i n g .  A w a t e r b o d y  i s  a l s o  n a v i g a b l e  e v e n  i f  s e a s o n a l  
f l u c t u a t i o n s  d o  n o t  a l l o w  i t  t o  b e  n a v i g a t e d  a t  a l l  t i m e s  o f  t h e  
y e a r .  H o w e v e r ,  a  w a t e r b o d y  w h i c h  i s  o n l y  n a v i g a b l e  a t  i n f r e q u e n t  
a n d  u n p r e d i c t a b l e  p e r i o d s  o f  h i g h  w a t e r  i 3  n o c  n o r m a l l y  c o n s i d e r e d
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n a v i g a b l e .  T h e  f a c t  c h a t  a w a t e r b o d y  may b e  f r o z e n  f o r  s e v e r a l  
m o n t h s  o f  t h a  y e a r  d o e s  n o t  r e n d e r  i t  n o n - n a v i g a b l e  i f  i t  i s  
n o v i g a b l o  i n  i t s  u n f r o z e n  c o n d i t i o n .

T M t l e  M f l v i a a b i l i t v  I s  D e t e r m i n e d - Aa - OC- T hn . Da X e _ D f  S t a t e h o o d • T o  
b e  c o n s i d e r e d  n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,  t h e  w a t e r b o d y  m u s t  h a v e  
b e e  i n a v i g a b l e  i n  1 9 5 9  (when A l a s k a  b e c a m e  a  s t a t o ) . T h i s  c l e m e n t  
o f  t h e  n a v i g a b i l i t y  t e s t  f o c u s s a  o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  
t h e  w a t e r b o d y  a n d  w h e t h e r  c h o s e  c h a r a c t e r i s t i c s  h a v e  c h a n g e d  
s i g n i f i c a n t l y  s i n c e  s t a t e h o o d .  H o s t  w a t e r b o d i e s  h a v e  n o t  
p h y s i c a l l y  c h a n g e d  e n o u g h  s i n c e  s t a t e h o o d  t o  a l t e r  t h e i r  
n a v i g a b i l i t y .  A s s u m i n g  t h e r e  h a v e  b e e n  n o  s i g n i f i c a n t  c h a n g e s  i n  
t h e  p h y s i c a l  c h a r a c t e r i s t i c s  o f  t h c  w a t e r b o d y ,  a  w a t e r b o d y  t h a . :  i a  
n a v i g a b l e  t o d a y  w o u l d  b e  c o n s i d e r e d  l e g a l l y  n a v i g a b l e  i n  1 9 5 9  a s  
w e l l .  E x c e p t i o n s  m i g h t  i n c l u d e  t h a  c r e a t i o n ,  b y  n a c u r a l  o r  m a n -  
m ad e  c a u s e s  a f t e r  s t a t e h o o d ,  o f  a  t o t a l l y  new  l a k e ,  r i v e r  o r  c a n a l  
now  u s e d  f o r  n a v i g a t i o n .  Su ch  a w a c e r b o d y  w o u l d  n o t  b e  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s .  C o n v e r s e l y ,  a w a t e r b o d y  w h i c h  was  
n a v i g a b l e  i n  1 9 5 9  b u t ,  b e c a u s e  o f  n a t u r a l  o r  m an -m a d e  p h y s i c a l  
c h a n g e s ,  i s  n o  l o n g e r  n a v i g a b l e  i n  f a c t  w o u l d  a c i l l  b e  c o n s i d e r e d  
n a v i g a b l e  f o r  t i t l e  p u r p o s e s ,

Nfty iGA fliLxrr c r it .s i i i ;uplsput£5

B e c a u s e  o f  d i f f e r i n g  l e g a l  i n t e r p r e t a t i o n s  o f  c o u r t  n a v i g a b i l i t y  
d e c i s i o n s ,  s e v e r a l  a s p e c t s  o f  t h e  c r i t e r i a  u s e d  b y  t h e  s t a t e  t o  
d e c e n . t x n e  n a v i g a b i l i t y  h a v e  b e e n  d i s p u t e d  b y  t h e  . f e d e r a l  
g o v e r n m e n t .  As a  d i r o c t  r e s u l t  o f  t h e s e  c r i c e r i a  d i s p u t e s ,  m sn y  
w a t e r b o d i e s  c o n s i d e r e d  n a v i g a b l e  b y  c h e  s t a t e  h a v e  b e e n  d e t e r m i n e d  
n o n - n a v i g a b l e  b y  t h e  f e d e r a l  g o v e r n m e n t .

T h e  m a j o r  c r i t e r i a  d i s p u t e  h a s  b e e n  o v e r  c h e  t y p e  o r  p u r p o s e  o f  t h e  
t r a n s p o r t a t i o n  r e q u i r e d  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h e  f e d e r a l  
g o v e r n m e n t  h a s  i n s e r t e d  t h a t  a w a t e r w a y  r ou s t  b o  u s e d ,  o r  c a p a b l e  o f  
u s e ,  f o r  t r a n s p o r t i n g  commerc e  t o  b e  c o n s i d e r e d  n a v i g a b l e .  O t h e r ,  
' n o n c o m m e r c i a l *  t r a n s p o r t a t i o n  u s e s  a r *  n o t  c o n s i d e r e d  s u f f i c i e n t  
t o  e s t a b l i s h  n a v i g a b i l i t y ,  i n  t h i s  c o n t e x t ,  t h e  f e d e r a l  g o v e r n m e n t  
h a s  c l a i m e d  t h a t  c h e  o n l y  r e l e v a n t  ' c o m m e r c i a l '  t r a n s p o r t a t i o n  i s  
t h a  d i s t r i b u t i o n  o f  g o o d s  f o r  s a l o  o r  b a r t e r ,  o r  c h e  t r a n s p o r t a t i o n  
f o r  h i r e  o f  p e o p l e  o r  t h i n g s .  T h e  f e d e r o l  g o v e r n m e n t  h a s  a d m i t t e d  
t h a t  p r o f e s s i o n a l l y  g u i d e d  t r a n s p o r t a t i o n  o n  A l a s k a ' s  r i v e r s ,  l a k e s  
a n d  s c r e a m s  c o n s t i t u t e s  c o n m e r c e .  b u t  n a v e r t h e l o s s  h a s  a r g u e d  t h a t  
t h e  w a t e r s  a r e  n o t  b e i n g  u s e d  a s  a n a v i g a b l e  ' h i g h w a y *  w hen  
r e c r e a t i o n  i s  i n v o l v e d ,  b u t  r a t h e r  m o r e  a s  a n  a m u s e m e n t  p a r k .  T h e  
f e d e r a l  g o v e r n m e n t  h a s  t h e r e f o r e  c l a i m e d  c h a t  w a t e r s  u s e d  o n l y  f o r  
c o m m e r c i a l  r e c r e a t i o n  a r s  l e g a l l y  n o n n a v i g o b l e  e v e n  t h o u g h  t h e y  may  
b e  n a v i g a b l a  i n  f a c t .

. z.z>
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T h r o u g h  c h e  w o r k  o £ t h e  s t a t e ' a  n a v i g a b i l i t y  p r o g r a m ,  t h i s  
d e f i n i t i o n  h a s  b e o n  r e p e a t e d l y  r e j e c t e d  b y  t h e  c o u r t s ,  m o 8 t
r e c e n t l y  i n  t h e  G u l k a n a  R i v e r  c a s e .  A l a s k a  v .  U n i  t a d  S t a t e s ,  6 6 2  
F . S u p p . 4 5 5  ( D . A l a s k a  1 9 8 6 ) ,  a f f i r m e d  a u b _  n o m . A . l a a k f l— V .— f rh tn a u .  
j n r ? . . 8 9 1  F .  2 d  1 4 0 1  ( 9 t h  C i r .  1 9 8 9 ) .  A p p l y i n g  t h e  c o r r e c t
d e f i n i t i o n  o f  n a v i g a b i l i t y ,  many  o f  t h e  s u b m e r g e d  l a n d s  c h a t  t h e  
f e d e r a l  g o v e r n m e n t  a t t e m p t e d  t o  c o n v e y  t o  ANCSA c o r p o r a t i o n s  s h o u l d  
h a v e  b e e n  r e c o g n i z e d  a s  b e l o n g i n g  t o  t h e  a t a t e .  T h e  s t a t e  a p p e a l e d  
m an y  c o n v e y a n c e s  t o  p r o t e c t  i t s  t i t l e .  A s  o c c u r r e d  i n  t h e  X a n k i k -  
M a t i o n  R i v e r s  a p p e a l ,  A p p e a l  o f  D o v o n , 8 6  X . D .  6 9 2  (ANCAB 1 9 7 9 ) ,
A l a s k a  N a t i v e  c o r p o r a t i o n s  a l o o  f o u n d  i t  n e c e s s a r y  t o  c h a l l e n g e
e r r o n e o u s  f e d e r a l  d e t e r m i n a t i o n s  o f  n o n - n a v i g a b i l i t y  t o  i n s u r e  t h e y  
w o u l d  n o t  b e  d e p r i v e d  o f  a n y  p o r t i o n  o f  t h e i r  e n t i t l e m e n t  b y  b e i n g  
c h a r g e d  f o r  s u b m e r g e d  l a n d  ownad  b y  t h e  a t a t e .
T h e  f o d o r a l  g o v e r n m e n t  h a s  a l s o  a r g u e d  t h a c  a l u m i n u m  b o a t s ,  b o a t s  
p r o p e l l e d  b y  j e t  u n i t s ,  i n f l a t a b l e  b o a t s  a n d  c a n o e s  a r c  n o t  
c u s t o m a r y  m o d e s  o f  t r a v e l  f o r  Che  p u r p o s e  o f  d e t e r m i n i n g  
n a v i g a b i l i t y  i n  A l a s k a .  As a r e s u l t ,  many  w a t e r b o d i e s  n a v i g a t e d  b y  
t h e s e  t y p e s  o f  w a t e r c r a f t  h a v e  b e e n  f o u n d  l e g a l l y  n o n - n a v i g a b l e  b y  
t h o  f e d e r a l  g o v e r n m e n t .  The  c l a i m  i s  t h a t  t h e s e  b o a t s  r e p r e s e n t  
p o s t - s t a t e h o o d  t e c h n o l o g i c a l  a d v a n c e s ,  a r e  c o o  s m a l l  t o  b e  
c o n s i d e r e d  ' c o m m e r c i a l ' ,  o r  t h a c  m o s t  “ c o m m e r c i a l *  u s e  o f  t h e  
w a t e r c r a f t  d e v e l o p e d  a f t e r  s t a t e h o o d .

. A n o t h e r  n a v i g a b i l i t y  d i s p u t e  i n v o l v e s  r e m o c e ,  i s o l a t e d  l a k e s .  T h e  
f e d e r a l  g o v e r n m e n t  h a a  f o u n d  m any  o f  t h e s e  l a k e s  l e g a l l y  n o n -  
n a v i g a b l e .  e v e n  t h o u g h  t h e y  a r e  p h y s i c a l l y  c a p a b l e  o f  b e i n g  
n a v i g a t e d .  T h c  f e d e r a l  g o v e r n m e n t ' s  c o n t e n t i o n  i 3  t h a t  a  n a v i g a b l e
c o n n e c t i o n  t o  a n o t h e r  a r e a  i s  n e c e s s a r y  t o  m s k e  t r a v e l  o n  a  r e m o t e
l a k e  w o r t h w h i l e .  O t h e r w i s e ,  t h e  f e d e r a l  g o v e r n m e n t  v i e w s  t h e  l a c k  
o f  d e v e l o p m e n t  i n  t h e  a r e a  a r o u n d  t h e  i s o l a t e d  l a k e  a s  a n  
i n d i c a t i o n  t h a t  t h e  l a k e  w i l l  n e v e r  b e  u s e d  f o r  c o m m e r c i a l  
t r a n s p o r t a t i o n .

T o  r e s o l v e  t h e s e  n a v i g a b i l i t y  c r i t e r i a  d i s p u t e s ,  t h e  s t a t e  h a s  
a c t i v e l y  p u r s u e d  a l i m i t e d  n u m b e r  o f  c o u r t  c a s e s  c h a l l e n g i n g  
p a r t i c u l a r  f i n d i n g s  o f  n o n - n a v i g a b i l i t y  b y  t h e  f e d e r a l  g o v e r n m e n t .
W i t h  t h o  s o l a  e x c e p t i o n  o f  f l o a t p l a n e s ,  t h e  c o u r t s  h a v e  a g r e e d  w i t h
t h e  n a v i g a b i l i t y  c r i t e r i a  p r e s e n t e d  b y  c h e  S t a t e  o f  A l a s k a  a n d  h a v e  
r e j e c t e d  t h e  l i m i t a t i o n s  s u g g e s t e d  b y  t h e  f e d e r a l  g o v e r n m e n t .  
T h e s e  c a s e s  i n c l u d a :

G u l k a n a  P. :vq;L».  I n  t h i s  c a s e ,  b o t h  i n  t h e  U . S .  D i s t r i c t  C o u r t  a n d  
o n  a p p e a l  t o  t h e  U . S .  C o u r t  o f  A p p e a l s ,  t h e  f e d e r a l  c o u r t s  r e j e c t e d  
t h o  f e d e r a l  g o v e r n m e n t ' s  r e s t r i c t i v e  i n t e r p r e t a t i o n  o f  t h c  p h r a a e  
* h i g h w a y  o f  c cm r r o r c e *  i n  t h e  t i t l e  n a v i g a b i l i t y  t e s t .  T h e  f e d e r a l  
d i s t r i c t  c o u r t  s t a t e d  t h a t  t o  d c m o n s t r a t a  n a v i g a b i l i t y ,  i t  i s  o n l y  
n e c e s s a r y  t o  s h ow  t h a c  t h e  w a t e r b o d y  i s  p h y s i c a l l y  c a p a b l e  o f  * t h o
•«V. 13/2/14
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m o s t  b a s i c  f o r m  o£ c o m m e r c i a l  u s e :  t h e  t r a n s p o r t a t i o n  o f  p e o p l e  o r  
g o o d s . *  B e c a u s e  t h e  G u l k a n a  R i v e r  c a n  b e  u s e d  f o r  t h e
t r a n s p o r t a t i o n  o f  p e o p l e  o r  g o o d s ,  t h e  G u l k a n a  R i v e r  w a s  f o u n d  
n a v i g a b l e .  A l a s k a  _ v .  U n i t e d  S t a t e s . 6 62  F . S u p p . 4 5 5  ( D . A l a s k a  
1907 ) .  On a p p e a l ,  t h e  c o u r t  o f  a p p e a l s  a f f i r m e d  t h e  d i s t r i c t  
c o u r t ' s  f i n d i n g  o f  n a v i g a b i l i t y .  A l a a k a  A l i t r u a .  . I n s * . ,  8 9 2  F . 2 d  
1 4 0 1  ( 9 t h  C i r .  1 9 8 9 )  . T h e  c o u r t  o f  a p p e a l s  f o u n d  t h a c  t h e  m o d e r n  
u o o  o f  t h e  G u l k a n a  R i v e r  f o r  g u i d e d  h u n t i n g ,  f i s h i n g  a n d  
s i g h t s e e i n g  t r i p s  i a  a  c o m m e r c i a l  u s e  a n d ,  s i n c e  c h o  p h y s i c a l
c h a r a c t e r i s t i c s  o f  t h e  r i v e r  h a v e  n o t  s i g n i f i c a n t l y  c h a n g e d  s i n c e  
1 9 5 9 .  p r o v i d e s  c o n c l u s i v e  e v i d e n c e  t h a t  t h e  r i v e r  was  s u s c e p t i b l e  
o f  c o m m e r c i a l  U3Q a t  s t a t e h o o d .  T h a  c o u r t  a l s o  f o u n d  t h a c  m o d e r n  
i n f l a t a b l e  r a f t 3  c a n  b e  u s e d  t o  e s c a b l i s h  n a v i g a b i l i t y .  I n  A p r i l
1 9 9 0 ,  t h e  U n i t e d  S t a t e s  S u p r e m e  c o u r t  d e n i e d  a  r e q u e s t  b y  A h c n s .
I n c .  t o  r e c o n s i d e r  a n d  o v e r t u r n  c h e  c o u r t  o f  a p p e a l s  d e c i s i o n .  T h e  
G u l k a n a  R i v e r  p r e c e d e n t  i a  now b i n d i n g  o n  a l l  f u ' u r e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s  i n  A l a s k a .
K a n r i i k  a n d  N a t i o n  . R i v e r s . I n  t h i s  a d m i n i s t r a t i v e  a p p e a l ,  t h e  S t a t e  
o f  A l a s k a  a n d  D o y o n  L i m i t e d ,  a n  ANCSA r e g i o n a l  c o r p o r a t > o n ,  
s u c c e s s f u l l y  e s t a b l i s h e d  t h a t  t h e  u s e  o r  a t i s r r p H h i  l i e y  o f  woe  «£ 
a  jL- ivci .  <j i  o t r e a m  o y  a n  1 8 - 2 4 - f o o t  wooden  r i v e r b o a t  c a p a b l e  o f  
c a r r y i n g  a t  l e a s t  1 , 0 0 0  p o u n d s  o f  g e a r  o r  s u p p l i e s  i s  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  E a s e d  u p o n  t h e  u s e  o f  t h e s e  t y p e s  o f  b o o t s  
f o r  t h e  t r a n s p o r t a t i o n  o f  g o o d s  a n d  s u p p l i e s  b y  f u r  t r a p p e r s ,  a s  
w e l l  a a  e x t e n s i v e  h i s t o r i c  a n d  c o n t e m p o r a r y  c a r . o e  u a e .  c h o  c o u r t  
f o u n d  t h e  K a n d i k  a n d  N a t i o n  r i v e r s ,  i p  I n t e r i o r  A l a s k a ,  p a v i g a b l e .
A p p e A J L j a f L D Q Y o n ,  8 6  X . D . 6 S 2  (ANCAS 1 9 7 9 ) .
A l a q c a k  RJLjauc. i n  t h i s  f e d e r a l  d i s t r i c t  c o u r t  c a s e ,  t h e  A l a g n a k  
R i v e r ,  t h e  N o n v i a n u k  R i v e r ,  K u k a k l e k  L a k a  a n d  N o n v i a n u k  L a k e  w a r e  
a l l  f o u n d  n a v i g a b l a .  T h o s e  i n t e r c o n n e c t e d  w a t e r b o d i e s  a r e  l o c a t e d  
i n  t h e  B r i s t o l  B a y  r e g i o n  o f  A l e s k a ,  s o u t h  o f  L a k e  I l i a m n a .  T h e i r  
p r i m a r y  t r a n s p o r t a t i o n  u n e  i s  f o r  c o m m e r c i a l l y  g u i d e d  h u n t i n g ,  
f i e h i n g ,  a n d  e i g h t s e e i n g  a n d  f o r  g o v e r n m e n t  r e s e a r c h  a n d  
m a n a g e m e n t .  T h e y  a l s o  s e r v e  o s  a  means  o f  a c c e s s  f o r  l o c a l  
r e s i d e n t s  t o  t h e i r  h om es  a n d  t o  t h e  s u r r o u n d i n g  a r e a s  f o r  
s u b s i s t e n c e  h u n t i n g  a n d  f i e h i n g .  A f t e r  s e v e r a l  y e a r s  o f
l i t i g a t i o n ,  t h e  f e d e r a l  g o v e r n m e n t  c o n c e d e d  c h a t  t h e s e  r i v e r s  a n a  
l a k e s  a r *  n a v i g a b l e .  A l a s k a  v_. U n i t e d  5 t s r . e s .  N o .  8 2 - 2 0 1  ( D . A l a s k a  
F e b .  2 ,  1 9 0 5 ) .

h a . L f l r . u A k a  R . l v r r . .  T h e  r e c om m e n d e d  d e c i s i o n  i n  t h i s  a d m i n i s t r a t i v e  
a p p e a l  a g r e e d  w i t h  t h a  S c a c e  o f  A l a s k a ' s  p o s i t i o n  t h a c  p o s t -  
s t a t e h c o d  c o m m e r c i a l  r i v e r  r a f t i n g  o p e r a t i o n s  a r c  s u f f i c i e n t  t o  
e s t a b l i s h  n a v i g a b i l i t y .  B a o e d  u p o n  t h a t  t y p o  o f  u a o .  t h o
a d m i n i s t r a t i v e  l a w  j u d g e  who h o a r d  t h a  c a s e  r e c o m m e n d e d  t h a t  t h e  
H a t e n u s k n  R i v o r ,  i n  S o u t h c e n t r a l  A l a a k a ,  be  f o u n d  n a v i g a b l e .  T h a  
S e c r e t a r y  o f  I n t e r i o r ,  o v e r  c h o  s t a t e ' s  o b j e c t i o n s ,  a s s u m e d  
j u r i s d i c t i o n  o v e r  t h e  c a s e  a n d  s t a y e d  i m p l e m e n t a t i o n  o f  c h e
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r e c o m m e n d e d  d e c i s i o n .  No a c t i o n  h a s  b e e n  c a k e n  i n  t h *  c a s e  s i n c a  
t h a t  t i m e .  Ap p e a l  n f A l n a k a .  N o .  8 2 - 1 1 3 3  ( 1 D L A  R o c .  D e c i s i o n  A u g .
1 8 .  1 9 8 3 )
p i p p h n c k c r  T.wk^. Th o  a t a t e  c l a i m e d  t h a t  t h a  e x t e n s i v e  u a e  o f  
f l o a t p l a n e s  o n  S l o p b u c k e t  L a k e ,  a t w e n t y  a c r e  l a k e  a d j a c e n t  t o  L a k e  
I l i a m n a .  w a s  s u f f i c i e n t  t o  e s t a b l i s h  n a v i g a b i l i t y .  T h o  f e d a r a l  
c o u r t *  r e j e c t e d  t h i s  v i a w .  T h e  c o u r c s  r e a s o n e d  t h a t  f l o a t p l a n e s  d o  
n o t  u s e  t h o  l a k e  a s  a  n a v i g a b l e  h i g h w a y ;  t h e y  j u s t  t a k e  o f f  a n d  
l e n d  t h o r o .  M a n k a  v .  . U n i t e d  S t a t e s . 7 5 4  F . 2 d  8 5 1  ( 9 t h  C i r . )  £LEXL 
d e n i e d . 1 0 6  S .  C t .  3 3 3  ( 1 9 8 5 ) .

E v e r t  i f  t h e  c r i t e r i a  f o r  d e t e r m i n i n g  n a v i g e b i l i t y  i n  A l a s k a  w e r e  
t o t a l l y  a g r e e d  u p o n ,  i t  s t i l l  w o u l d  b e  d i f f i c u l t  t o  p r e p a r e  a 
c o m p l e t e  l i s t  o f  a l l  o f  t h e  n a v i g a b l e  l a k e s ,  r i v e r s  a n d  s t r e a m s  i n  
c h o  s t a t e . Much o f  A l a s k a  h a s  n o t  y e t  b e e n  s u r v e y e d  a n d  m an y  m a p s  
a r e  i n a c c u r a t e  a n d  o u t - o f - d a t e .  I t  i a  a n  im m e n s e  a n d  c o m p l e x  t a s k  
■ i m p l y  t o  i d e n t i f y  a n d  l o c a t e  a l l  o f  t h e  t h o u s a n d s  o f  n a m e d  a n d  
u n n a m e d  l a k e s ,  r i v e r s  a n d  s t r e a m s  i n  t h e  s t a t e  w h i c h  m i g h t  b e  
c o n s i d e r e d  n a v i g a b l e .  F u r t h e r m o r e ,  o n c e  a  p o t e n t i a l l y  n a v i g a b l e  
l a k e ,  r i v e r  o r  s t r e a m  h a s  b e e n  i d e n t i f i e d ,  d e t a i l e d  i n f o r m a t i o n  
a b o u t  i t s  s i z e  a n d  u s o s  i 3  n e c e s s a r y  f o r  a n  a c c u r a t e  n a v i g a b i l i t y  
d e t e r m i n a t i o n .  B e c a u s e  o f  A l a s k a ’ s  u n d e v e l o p e d  a n d  r e m o t e  
c h a r a c t e r ,  g a t h e r i n g  n a v i g a b i l i t y  i n f o r m a t i o n  i s  b o t h  t i m e  

. c o n s u m i n g  a n d  . e x p e n s i v e . '  . F i n a l l y /  a d m i n i s t r a t i v e  n a v i g a b i l i t y . . . .  
d e t e r m i n a t i o n s  m ad *  b y  t h e  s t a t e  o r  t h e  f e d e r a l  g o v e r n m e n t  a r e  
a l w a y s  s u b j o c t  t o  l e g a l  c h a l l e n g e ,  s i n c e  o n l y  t h e  c o u r t s  c a n  
a u t h o r i t a t i v e l y  d e t e r m i n e  t i t l e  t o  s u b m e r g e d  l a n d * .

D e s p i t e  t h o s e  d i f f i c u l t i e s ,  b o t h  t h e  s t a t e  a n d  t h e  f e d e r a l  
g o v e r n m e n t  a n  f r e q u e n t l y  c a l l e d  u p o n  t o  i s s u e  n a v i g a b i l i t y  
d e t e r m i n a t i o n s . A l t h o u g h  t h e  r e q u i r e m e n t  t h a t  BLM a d h e r e  t o  t h e  
m e a n d e r i n g  r e q u i r e m e n t s  o f  t h e  BLM S u r v e y  M a n u a l  h a s  e l i m i n a t e d  c h e  
n * e d  f o r  n a v i g a b i l i t y  d e t e r m i n a t i o n s  o n  t h e  l a r g e r  r i v o r s ,  l a k e s  
a n d  s t r e a m s ,  w h i c h  m u s t  now  b e  m c a n d e r o d  r e g a r d l e s s  o f  
n a v i g a b i l i t y ,  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  s t i l l  r e q u i r e d  f o r  
t h e  s m a l l e r  r i v e r s ,  l a k e s  a n d  s t r e a m a  t o  d e t e r m i n e  i f  t h e y  a r e  t o  
b e  m e a r d e r e d  a t  t h e  t i m e  o f  s u r v e y .  B e c a u s e  o f  t h i s ,  s o m e  
n a v i g a b i l i t y  d e t e r m i n a t i o n s  t r e  s t i l l  made  f o r  n e a r l y  e v e r y  f e d e r a l  
l a n d  c o n v e y a n c e  u n d e r  ANCSA o r  t h e  A l a s k a  S t a t e h o o d  a c t .  T h e  
m a n a g e m e n t  p l a n  f o r  n e a r l y  e v e r y  f e d o r a l  C o n s e r v a t i o n  S y s t e m  U n i t  
( C 5 U )  a l s o  a d d r e s s e s  t h e  n a v i g a b i l i t y  i s s u e .

I D E N T I F I C A T I O N  Q F  N A V I G A B L E  .WATERS
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F e d e r a l  n a v i g a b i l i t y  d e t e r m i n a t i o n s  a r e  r e v i e w e d  b y  c h e  i t a c e  t o  
i n s u r e  t h a t  a v a i l a b l e  i n f o r m a t i o n  s o u r c e s  w e r o  u s e d  a n d  i n t e r p r e t e d  
c o r r e c t l y .  W h e r e  c h e  f e d e r a l  g o v e r n m e n t  d e t e r m i n e s  n o n - n a v i g a b l e  
a  w a t e r b o d y  w h i c h  i a  c o n s i d e r e d  n a v i g a b l e  b y  t h o  s t e c e .  t h e  s t a t o  
may p r o v i d e  c h e  g o v e r n m e n t  w i t h  s u p p l e m e n t a l  i n f o r n ^ - i o n  a b o u t  t h e  
u s e s  a n d  c h a r a c t e r i s t i c s  o f  t h e  w a t e r b o d y  t o  o b t a i n  a 
r e d e t e r m i n a t i o n  o f  n a v i g a b i l i t y .  U n d e r  s o m e  c i r c u m s t a n c e s  t h e  
s c a t e  n e e d s  t o  m a k e  i t s  own n a v i g a b i l i t y  d e t e r m i n a t i o n s ,  3 u c h  a s  
f o r  a  o i l  a n d  g a s  l e a s e  s a l e ,  l a n d  d i s p o c a l ,  m a t e r i a l  s a l e ,  m i n i n g  
c l a i m ,  o r  a n o t h e r  u s e  o f  s t a t e  l a n d  o r  r e s o u r c e s  r e q u i r i n g  a 
d e t e r m i n a t i o n  o f  o w n e r s h i p  o f  s u b m e r g e d  l a n d s  w i t h i n  t h e  a f f e c t e d  
a r e a .
F o r  l a r g e ,  u n d e v e l o p e d  r e g i o n *  o f  A l a s k a  t h e r a  t r a y  b e  l i t t l e  o r  n o  
a c c u r a t e  w a t e r b o d y  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
a v a i l a b l e  f o r  m a k i n g  n a v i g a b i l i t y  d e t e r m i n a t i o n s .  When i n f o r m a t i o n  
i s  l a c k i n g ,  a n d  i t  m u s t  make  a  n a v i g a b i l i t y  d e t e r m i n a t i o n ,  t h c  
s c a t e  i s  f o r c e d  t o  r e l y  s o l e l y  u p o n  t h e  p h y s i c a l  c h a r a c t e r i s t i c s  
s h o w n  o n  m a p s  a n d  a e r i a l  p h o t o g r a p h s .  I n  t h e s e  c a s e s ,  t h c  s t a t e  
i d e n t i f i e s  a s  n a v i g a b l e  a l l  s t r e a m s  d e p i c t e d  o n  c h e  U . S . G . S .  m ap s  
w i t h  d o u b l e  l i n e s  ( g e n e r a l l y  a t  l e a s t  7 0  f e e t  w i d e )  a n d  h a v i n g  a n  
a v e r a g e  g r a d i e n t  o v e r  t h e  l e n g t h  o f  t h e  s c r e a m  o f  n o  m o r e  t h a n  5 0  
f e e t  p e r  m i l e ,  w i t h  r a r e  e x c e p t i o n s ,  t h e  s t a t e ' s  e x p e r i e n c e  h a s  
b e e n  c h a t  s t r o a m s  o f  t h i s  t y p e  a r e  d a * p  e n o u g h  a n d  w i d e  e n o u g h  t o  
b e  n a v i g a b l e  b y  o a t s  c a r r y i n g  p e r s o n a  o r  g o o d s  a n d  m u s t  t h e r e f o r *  
b *  - c o n s i d e r e d  l e v i l l y  n a v i g a b l e .  S t r e a m j  d e p i c t e d ,  w i t h  s i n g l o  
l i n o s ,  a l t h o u g h  n a r r o w e r  i n  w i d t h ,  m ay  a l s o  b«  l i s t e d  a s  
p o t u n c i a l l y  n a v i g a b l e  i f  t h e y  h a v e  g r a d i e n t s  o f  s u b s t a n t i a l l y  l e s 3  
t h a n  5 0  f e e t  p a r  m i l e  a nd  a r e  a t  l e a s t  1 0  m i l e * .

I f  t h e r e  i s  n o  p u b l i c  u s e  o r  p h y s i c a l  c h a r a c t e r i s t i c s  i n f o r m a t i o n  
r e a d i l y  a v a i l a b l e  f o r  l a k e s ,  t h o s e  l a k e s  w h i c h  n r o  s h ow n  o n  m ap s  
a n d  a e r i a l  p h o t o g r a p h s  a s  h a v i n g  a n a v i g a b l e  w a t e r  c o n n e c t i o n  w i t h  
o t h e r  n a v i g a b l e  w a t e r s ,  o r  w h i c h  a r o  a c c e s s i b l e  b y  s h o r t  o v e r l a n d  
p o r t a g e s ,  o r e  c o n s i d e r e d  n a v i g a b l e  r e g a r d l e s s  o f  t h a  s i z e  o f  t h e  
l a k e .  T h e s e  l a k e s  a r e  p a r t  o f  a  s y s t e m  o f  i n t e r c o n n e c t e d  n a v i g a b l e  
w a t e r s .  I f  a  l a k e  i s  t o t a l l y  i s o l a t e d ,  i t  w i l l  b e  i n c l u d e d  o n  t h e  
s t a t e ’ s n a v i g a b i l i t y  maps i f  i t  i s  a t  l a s t  1 1 / 2  m i l t s  l o n g .  T h a c  
l e n Q t h  i n s u r e s  t h a t  t h e  l a k e  c a n  b e  u s e d  o s  a  ' h i g h w a y " . f u t u r *  
j u d i c i a l  d e c i s i o n c  i n t e r p r e t i n g  c h o  " h i g h w a y "  r e q u i r e m e n t  f o r  
i s o l a t e d  l a k e s  c o u l d  s h o r t e n  c r  l e n g t h e n  t h i s  1 1 / 2  m i l *  * r u l «  o f  
t h u m b . •

T h e  s t a t o  r e c o g n i z e s  t h a t ,  u n d e r  s o m e  c i r c u m s t a n c e s ,  l a k e s  s m a l l e r  
t h a n  1 1 / 2  m i l e s  l o n g  c a n  b e  a n d  a r e  u s e d  a s  n a v i g a b l e  h i g h w a y .  I n  
t h o s e  c a s e s ,  w hen  knew'n, t h e s e  s m a l l e r  l a k e s  a r *  a l s o  d o p i c c e d  o n  
C h e  s t a t e ’ s  n r v i g a b i l i c y  m ap .  K o r o o v e r ,  a s  a m a t t e r  o f  
a d m i n i s t r a t i v e  p o l i c y  a n d  c o n v e n i e n c e  o n l y ,  t h c  s t a t e  r a y  s o m e t i m e s  
m ak e  a n  e x c e p t i o n  t o  t h a  1 1 / 2  m i l e  s t a n d a r d  i n  t h e  e x t r e m e l y  w e t
‘ •v. l3/3/t«
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r e g i o n s  o f  t h e  s t a t e ,  i n c l u d i n g  s ome  a r e a s  i n  t h e  Y u k o n - K u s k o k w i m  
D e l t a ,  Y u k o n  F l a t s  a n d  o n  t h e  N o r t h  S l o p e .  I n  t h e s e  a r e a s ,  a n  
i s o l a t e d  l a k e  m i g h t  n e o d  t o  b e  2 - 3  m i l e s  l o n g  t o  b o  i n c l u d e d  o n  t h e  
s t a t e ' s  n a v i g a b i l i t y  m a p r .  A l t h o u g h  s m a l l e r  l a k e s  i n  t h e s e  a r e a s  
a r c  c a p a b l e  o f  b e i n g  u s e d  C o r  t r a n s p o r t a t i o n  a n d  s h o u l d  b o  f o u n d  
n a v i g a b l e  b y  t h e  c o u r t s ,  t h e  a t a t e  h a s  d e c i d e d  t o  c o n c e n t r a t e  i t s  
l i m i t e d  r e s o u r c e s  i n  p r o t e c t i n g  t h e  l a r g e r  w a t e r b o d i e s  f i r s t .

NAV IGABLE  WATERS WTTHTN PP. F> STATEHOOD . F E D ER A L . WITHDRAWALS
A l t h o u g h  d i s p u t e s  o v * r  w h i c h  w a t e r s  i n  A l a s k a  a r e  n a v i g a b l e  a r e  t h e  
m o s t  f r e q u e n t  c a u s e  o f  s u b m e r g e d  l a n d  o w n e r s h i p  d i s p u t e s ,  t h e r e  i s  
a n o t h e r  m a j o r  l e g a l  i s s u e  w h i c h  p o s e s  a  t h r e a c  t o  A l a s k a * s  
s o v e r e i g n  c l a i m  t o  t h e  b e d s  o f  n a v i g a b l e  w a t o r * .  E v e n  w h e r o  
n a v i g a b i l i t y  i s  c o n c e d e d ,  t h e  f e d e r a l  g o v e r n m e n t  o f t e n  c o n t e n d s  
t h a t  t i t l e  t o  c he  s u b m e r g e d  l a n d s  d i d  n o t  v e s t  i n  t h a  s t a t o  i f  t h e  
a r e a  w a s  w i t h d r o w n  o r  r e s e r v e d  b y  c h e  f e d e r a l  g o v e r n m e n t  o n  t h e  
d a t e  o f  s t a t e h o o d .  W i t h i n  N a t i v e  c o n v e y a n c e  a r e a s ,  c h e  f e d e r a l  
g o v e r n m e n t  h a s  u s e d  t h i s  c l a i m  o f  " r e s e r v e d  s u b m e r g e d  l a n d s *  t o  
j u s t i f y  i t s  a t t e m p t s  t o  c o n v e y  c h o  b e d s  o f  n a v i g a b l e  w a t e r s  i n  
f u l f i l l m e n t  o f  t h o  N a t i v e  e n t i t l e m e n t s .  W i t h i n  e t a t e  s e l e c t i o n s ,  
c h e  f e d e r a l  g o v e r n m e n t  h a s  u s e d  t h e  s am e  c l a i m  t o  c h a r g e  t h e  
a c r e a g e  o f  s u b m e r g e d  l a n d s  a g a i n s t  t h a  s t a t e ' s  e n t i t l e m e n t .
T h e  o t a t a  s t r o n g l y  d i s a g r e e s  w i t h  t h i s  f e d e r a l  r l * i m  
w w w i . a i *  fc,ui.euicu a  n u a o s r  o t  c o u r t  c h a l l e n g e s  t o  r e s o l v e  t h e  i s s u e .  
I n  a d d i t i o n - t o  . n u m e r o u s  a p p e a l s  f r o m  f e d e r a l  d e c i s i o n s  t o  c o n v e y  o r  
c h a r g o  f o r  t h e  b e d s  o f  n a v i g a b l e  w a t e r s ,  t h o  s t a t e  w a s  a c t i v e l y  
i n v o l v e d  a s  a  f r i e n d  o f  c h o  c o u r t  i n  o n e  c a s e  b e f o r e  t h e  U n i t e d  
S t a t e s  S u p r e m e  C o u r t  a n d  c o n t i n u e s  t o  b a  i n v o l v e d  i n  a n o t h e r  
S u p r e m e  C o u r t  c a s a  w h i c h  p r e s e n t s  t h i s  i s s u e .  T h c  p e n d i n g  c a s e  i s  
U n i t e d . .  S t a t e s  v .  A l a s k a .  U . S .  S u p r e m e  C o u r t  0 4  O r i g i n a l  ( f i l e d  
J u n e ,  1 9 7 9 )  .
O n  J u n e  8 ,  1 9 0 7  t h c  C o u r t  i s s u e d  i t s  d e c i s i o n  i n  U t a h  v .  U n i t e d  
S t a t c -s .  N o .  8 5 - 1 7 7 2  ( f i l e d  O c t .  1 4 ,  1 9 0 6 ) .  I n  t h i s  c a s e  t h e
f e d e r a l  g o v e r n m e n t ,  i n  1 9 7 6 ,  i s s u e d  o i l  a n d  g o a  l e a s e e  o r  l a n d  
u n d e r l y i n g  U t a h  L a k e ,  a n a v i g a b l e  w a t e r b o d y  l o c a t e d  i n  U t a h .  T h e  
s u i t  s o u g h t  a  d e c l a r a t o r y  j u d g e m e n t  t h a t  U t a h ,  r a t h e r  t h a n  t h a  
U n i t e d  S t a t e s  h o l d s  t h e  l a n d s  u n d e r  n a v i g a b l e  w a t e r s  i n  t h e  
t e r r i t o r i e s  i n  t r u s t  f o r  f u t u r e  s t a t e s ,  e n d .  a b s e n t  a  p r i o r  
c o n v e y a n c e  b y  c h e  f e d e r a l  g o v e r n m e n t  t o  t h i r d  p a r t i e s ,  a s t a t e  
a c q u i r e e  t i t l e  t o  s u c h  l a n d  u p o n  e n t e r i n g  t h e  U n i o n  o n  a n  ’ e q u a l  
f o o t i n g "  w i t h  t h e  o r i g i n a l  13  s t a t e s .

T h c  S u p r a m c  C o u r t  h e l d  t h a t  t i t l e  d i d  p a s s  t o  c h e  s t a t e  u p o n  U t a h ' s  
a d m i s s i o n  t o  t h e  U n i o n .  T h o y  h e l d  t h . t  t h s r e  i s  a  s t r o n g  
p r e s u m p t i o n  a g a i n s t  f i n d i n g  c o n g r e s s i o n a l  i n t s n c  t o  d e f e a t  a 
s t a t e ' s  t i t l e ,  a n d ,  t h a t  i n  l i g h t  o f  t h e  l o n g s t a n d i n g  p o l i c y  o f  c h e  
f e d e r a l  g o v e r n m e n t ' s  h o l d i n g  l a n d  u n d e r  n a v i g a b l e  w a t e r s  f o r  t h e
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u l t i m a t e  b e n e f i t  o f  f u t u r e  a t a t e  a b s e n t  e x c e p t i o n a l  c i r c u m s t a n c e s , 
a n  i n t e n t  t o  d e f e a t  a s t a t e ' s  e q u a l  f o o t i n g  e n t i t l e m e n t  c o u l d  n o t  
b o  i n f e r r e d  f r o m  t h e  m e r e  a c t  o f  t h e  r e s e r v a t i o n  i t s e l f .  T h e  
U n i t e d  S t a t e o  w o u l d  n o t  m e r o l y  b o  r e q u i r e d  t o  e s t a b l i s h  t h a t  
C o n g r e s s  c l e a r l y  i n t e n d e d  t o  i n c l u d e  l a n d  u n d e r  n a v i g a b l e  w a t e r s  
w i t h i n  t h e  f e d e r a l  r e s e r v a t i o n ,  b u t  w o u l d  a d d i t i o n a l l y  h o v e  t o  
e s t a b l i s h  t h a t  C o n g r e s s  a f f i r m a t i v e l y  i n t e n d e d  t o  d e f e a t  t h e  f u t u r e  
s t a t e ' a t i t l e  t o  s u c h  l a n d .

T h i s  d e c i s i o n  h a s  s i g n i f i c a n t  r a m i f i c s t i o n a  w i t h i n  A l a s k a ,  s i n c e  
o v e r  9 5  m i l l i o n  a c r e s  -  m o r e  t h a n  25% o f  t h e  t o t a l  a r e *  o f  t h e  
s t a t e  -  v o j  e n c l o s e d  w i t h i n  v a r i o u s  f e d o r a l  w i t h d r a w a l s  a n d  
r e s e r v a t i o n s  a t  t h e  t i m e  A l a s k a  b e c a m e  a s t a c a .

K A V I G A B L E - H A T E R S - W T T H I M  A N I L C A . C O N S E R V A T I O N  -SYSTEM UK’TT C

O n  D e c e m b e r  2 ,  1 9 8 0 ,  t h e  A l a s k a  N a t i o n a l  I n c e r o c c  L a n d s
C o n s e r v a t i o n  A c t  b e c a m e  l o w .  T h i s  a c t  c r e a t e d  o r  a d d e d  1 0 4 . 3  
m i l l i o n  a c r e s  t o  v a r i o u s  f e d e r a l  c o n s e r v a t i o n  s y s t e m  u n i t s .
B e c a u s e  t h e s e  ' w i t h d r a w a l s *  o c c u r r e d  a f t e r  t h e  d a c e  o f  s t a t e h o o d ,
t h a r e  i s  n o  d i s a g r e e m e n t  b e tw e e n  t h e  s t a t e  a n d  f e d e r a l  g o v e r n m e n t s  
t h a t  n a v i g a b l a  w a t e r s  w i t h i n  t h a  v a r i o u s  C S U ' s  a r e  o w n e d  b y  c h e  
a t a t e .  H o w e v e r ,  t h e r e  i s  s om e  d i s a g r e e m e n t  o n  t h e  a m o u n t  o f
a u t h o r i t y  t h a  f e d e r a l  l a n d  m a n a g e r s  may  h o v e  t o  r e g u l a t e  t h e s e
s t a t e  ow n ed  s u b m e r g e d  l a n d s .

. T h e  U . S . ' C o n s t i t u t i o n  g i v e s  C o n g r e s s  c e r t a i n  l i m i t o d  p o w e r s  t o  
c o n t r o l  u s e s  o n  s t a t e  owned s u b m e r g e d  l a n d .  T h e s e  o r e  k n own  a s  c h e  
P r o p e r t y  C l a u s e ,  N a v i g a t i o n a l  S e r v i t u d e  a n d  t h e  C o m m e r c e  C l a u s e .  
T h e  e x t e n t  o f  t h e s e  p o w e r s  i n v o l v e s  c o m p l e x  l e g a l  q u e s t i o n s .  
H o w e v e r ,  e v e n  a s s u m i n g  ch o c  C o n g r e s s  h a s  t h a  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g e d  l a n d s  i n  A l a s k a ,  c h e  U n i t e d  S t a t o s  S u p r e m e  
C o u r t  h a s  r u l e d  t h a c  C o n g r e s s  m a y  c h o o s e  n o t  t o  e x e r c i s e  t h a t  
p o w e r ,  t h u s  l e a v i n g  r e g u l a t i o n  t o t a l l y  u p  t o  t h c  s t a t e .
£ P - — v . .  C h i c a g o ,  1 0 7  U . S .  ( 1 7  O t t o . }  6 7 8  ( 1 8 8 3 ) .  W h e t h e r  C o n g r e s s  
h a s  d o n e  t h o t  c a n  o n l y  b e  d o t a r m i n e d  b y  e x a m i n i n g  t h e  f e d e r a l  l a w s  
p a s s e d  b y  C c n g r o s s  d e a l i n g  w i t h  A l a s k a  l a n d s .  A n o t h e r  p o s s i b i l i t y  
i s  t h a t  t h e  s t a t e  a n d  f a d e r a l  g o v e r n m e n t s  h a v e  c o n c u r r e n t  
j u r i s d i c t i o n ,  s h a r i n g  t h e  a u t h o r i t y  t o  r e g u l a t e  s u b m e r g e d  l a n d s .

I n  AN ILCA ,  C o n g r e s s  d i d  n e t  t a k e  a w a y  t h e  s t a t e ' s  p o w e r  t o  r e g u l a t e  
s t a t e - o w n e d  s u b m e r g a d  l a n d s  w i t h i n  f e d e r a l  C S U ' s  . i n  A l a s k a .  
N u m e r o u s  p r o v i s i o n s  i n  ANILCA r e c o g n i z e  a n d  r e s p e c t  c h e  s t a t e ' s  
a u t h o r i t y  o v o r  s t a t e - o w n e d  l a r . d .  I n  acme c a s a s .  h o w e v o r ,  C o n g r e e s  
m a y  h a v e  a t t e m p t e d  t o  g i v e  t h e  f e d e r a l  l a n d  m a n a g e r s  s om e  
c o n c u r r e n t  a u t h o r i t y  t o  r e g u l a t e  n a v i g a b l e  w a t e r s  w i t h i n  C S U ' s .

••V. 12/2/H



HABITAT I  RE ST OR .  DhC-lB-wt> nu.i lo-»c

Page 14 D e c e m b e r  2 ,  1 9 9 4

T h a  s t a t e ,  w h e r e  p o c s i b l e ,  c o o p e r a t e s  w i t h  r a t h e r  t h a n  c o n f r o n t u  
t h e  f e d e r a l  l a n d  m a n a g e r s .  T h i s  c o o p e r a t i o n  o f t e n  c a k e s  c h e  f o r m  
o f  a  m e m o r a n d u m  o f  u n d e r s t a n d i n g  t h a t  d i s c u s s e s  m a n a g e m e n t  i s s u e s  
a n d  h ow  t h e y  w i l l  b o  r e s o l v e d .  D i f f e r e n c e s  d o  o c c u r  h o w e v e r ,  o v e r  
i s s u e s  s u c h  a s  c o l u m n  m a n a g e m e n t  a n d  r e s t r i c t i o n s  o n  m i n i n g .

X I .  r.rrc&T, a m p  POL ICY G t l l D FT JK E S  GQtfE FJ i I NG MANAGEMENT  S UBMERGES 
LA N DS .  A N D -PUBL IC  WATERS

T h a  s t a t o  h a s  s p e c i a l  d u t i e s  a n d  m a n a g e m e n t  c o n a t r a i n t a  w i t h  
r o s p e c t  t o  s c a t e  owned l a n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  T h e s e  
s p e c i a l  d u c i e c  and  m an a g em en t  c o n s t r a i n t s  a r i s e  f r o m  t h o  A l a s k a  
C o n s t i t u t i o n .  T h e  A l a a k a  C o n s t i t u t i o n  c o n c a i n n  n u m o r o u a  p r o v i s i o n s  
e m b r a c i n g  t h e  p r i n c i p l e s  c o m m o n l y  k n ow n  a s  t h e  p u b l i c  t r u s t  
d o c t r i n e .  T h e  p u b l i c  t r u s t  d o c t r i n e  i s  r e m a r k a b l e  b o t h  f o r  i t s  a g e  
a n d  f o r  i t s  v i g o r .  R o o t e d  i n  t h e  c u s t o m s  o f  t h e  s e a f a r i n g  G r e c o s  
a n d  R o m a n s ,  i t  h a a  e v o l v e d  t o  b e c o m e  o n e  o f  t h e  t r i a t  e f f e c t i v e  
a a f o g u a r d a  o f  p u b l i c  r i g h t s .  B a s i c a l l y ,  t h o  t r u s t  r e f l e c t s  a n  
u n d e r s t a n d i n g  o f  t h e  a n c i e n t  c o n c e p t  t h a t  n a v i g o b l o  w a t e r s ,  t h e i r  
b e d s  a n d  t h e i r  b a n k s ,  s h o u l d  b e  e n j o y e d  b y  a l l  t h e  p e o p l e  b e c e u s c  
t h e y  a r e  c o o  i m p o r t a n t  t o  b e  r e s e r v e d  f o r  p r i v a t e  u s e .

i n  A m e r i c a ,  c h e  c o n c e p t  o f  p u b l i c  r i g h t s  t o  p u b l i c  w a t e r s  w a s  
r e c o g n i z e d  s i n c e  t h e  e a r l y  d a y s  o f  t h e  M a s s a c h u s e t t s  B a y  C o l o n y  
w h e r e  c h e  g r e a t  Pond O r d i n a n c e  o f  1 6 4 1  g u a r a n t e e d  che  r i g h t  t o  f i s h  
a n d  f o w l  i n  p o n d s  g r e a t e r  c h a n  1 0  a c r e s ,  a l o n g  w i t h  c h e  f r e e d o m  t o  
p a s s  t h r o u g h  p r i v a t e  p r o p e r t y  t o  d o  s o .
B y  1 3 2 1 ,  A m e r i c a n  c o u r t s  w e r e  p r o n o u n c i n g  c h e  l a w  o f  p u b l i c  t r u s t  
a s  we k n o w  i t  t o d a y .  T h i s  d o e s  n o t  m ea n  t h a t  n o  w a t e r - r e l a t e d  
d e v e l o p m e n t  c a n  c o k e  p l a c o .  T h c  p u b l i c  t r u s t  d o c t r i n e  p e r m i t s  
s t a c e s  t o  i m p r o v e  w a t e r w a y ?  b y  c o n s t r u c t i n g  p o r e * ,  d o c k s  a n d  
w h a r v e s ,  t h u 6  f u r t h e r i n g  t h a  p u r p o s e s  o f  t h e  - t r u s t .  G e n e r a l l y  
s p e a k i n g ,  t h a  p e o p l e ' s  c r u s t  r i g h t s  t r a y  b e  a l i e n a t e d  o n l y  i n  w a y s  
t h a c  f u r t h e r  o v e r a l l  t r u s t  u s e s ,  a n d  i n  r e l a t i v e l y  s m a l l  p a r c e l s .

IlllnoLs- Central Rail rend Prmaanv--V. Illinois, 146 U.S. 387, 452
( 1 9 3 2 ) ,  i n v o l v e d  a g r a n t  b y  t h e  S t a t e  o f  I l l i n o i s  o f  o n a  t h o u s a n d  
a c r e s  o t  t h a  b e d  o f  L a k e  M i c h i g a n ,  c o n s t i t u t i n g  t h e  e n t i r e  h a r b o r  
o f  t h a  C i t y  o f  C h i c a g o ,  t o  t h e  I l l i n o i s  C e n t r a l  R a i l r o a d .  T h e  U . S .  
S u p r e m e  C o u r t  h e l d  t h a t  t h e  g r a n t  w a s  r e v o k o b l e ,  t h a t  t h e  s t a t e  
h e l d  t h e  l a n d  i n  t r u s t  f o r  t h e  p u b l i c ,  a n d  t h a c  i t  waa p o w c r l o s a  t o  
r e l i n q u i s h  i t s  r i g h t s  a a  t r u s t e e .
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T h e  c o u r t  w o n t  o n  t o  a n y  t h a c  l a n d  u n d e r l y i n g  n a v i g a b l e  w a t * r s  i a  
m uch  m o r e  t h a n  a  s i m p l e  p r o p e r t y  r i g h t .

[ I ] t  i s  a  t i t l e  d i f f e r e n t  i n  c h a r a c t e r  f r o m  t h a t  w h i c h  t h c  
a t a t e  h o l d s  i n  l a n d s  i n t e n d e d  f o r  s a l e .  I t  i s  d i f f e r e n t  f r o m  
t h a  t i t l e  w h i c h  t h e  U n i t e d  S t a t C 3  h o l d s  i n  t h e  p u b l i c  l a n d s  
w h i c h  a r e  o p e n  t o  p r e e m p t i o n  a n d  s a l e .  I t  i s  a t i t l e  h e l d  i n  
t r u s t  f o r  t h o  p e o p l e  o f  t h e  s t a t e  t h a t  t h a y  may  e n j o y  t h e  
n a v i g a t i o n  o f  t h c  w a t e r s ,  c a r r y  o n  c o m m e r c e  o v e r  t h e m ,  a n d  
h a v e  l i b e r t y  o f  f i s h i n g  t h e r e i n  f r e e d  f r o m  t h e  o b s t r u c t i o n  o r  
i n t e r f e r e n c e  o f  p r i v a t e  p a r t i e s . . .  T h e  t r u s t  d e v o l v i n g  u p o n  
t h e  s c a t *  f o r  t h e  p u b l i c ,  a n d  w h i c h  c a n  o n l y  b e  d i s c h a r g e d  b y  
t h e  m an a g e m e n t  a n d  c o n t r o l  o f  p r o p e r t y  i n  w h i c h  t h e  p u b l i c  h a s  
a n  i n t e r e s t ,  c a n n o t  b e  r e l i n q u i s h e d  b y  a  t r a n s f e r  o f  t h e  
p r o p e r t y .

I n  t h e  1 9 t h  c e n t u r y  t h e  p u r p o s e s  o f  t h e  t r u s t  w e r e  g e n e r a l l y  
d a s c r i b e d  c s  • c o m m e r c e ,  ;  i v i g a t i o n  a r . d  f i s h e r y . '  T h i s  w a s  l o g i c a l  
b e c a u s e  t h e  m a j o r  w a t e r w a y s  w e r e  e s s e n t i a l  h i g h w a v s  o f  c o m m e r c e .  
B u t  a s  o c h e r  v a l u e s  bacarrve i n c r e a s i n g l y  i m p o r t a n t ,  c o u r t s  b e g a n  t o  
r e c o g n i z *  r e c r e a t i o n  a n d  e n v i r o n m e n t a l  p r o t e c t i o n  a m o n g  t h e  
p u r p o s e s  f o r  w h i c h  t h a  c r u s t  e x i s t s .  As  a  C a l i f o r n i a  c o u r t  s a i d  i n  
1 9 7 1 ,  ’ w i t h  o u r  e v e r  i n c r e a s i n g  l e i s u r e  t i m e . . . a n d  t h e  e v e r  
i n c r e a s i n g  n e e d  f o r  r e c r e a t i o n a l  a r e a s  i t  i a  e x t r e m e l y  i m p o r t a n t  
t h a t  t h o  p u b l i c  n e o d  n o t  b a  d e n i e d  u s e  o f  r e c r e a t i o n a l  w a t e r . . .  t h e  
r u l u  i s  t h a t  a n a v i g e b l o  s t r e a m  r r a y  b o  u s e d  b y  t h e  p u b l i c  C o r  
b o a t i n g ,  s w i n g i n g ,  f i s h i n g ,  h u n t i n g  a n d  a l l  r e c r e a t i o n a l  p u r p o s e s . '  
P e o p l e  > - x _ r e l .  B a k e r  v  M ac k ,  1 9  C a l .  A pp .  3 d  1 0 4 0 .  1 0 4 4  ( 1 9 7 1 ) .

T h e  A l a s k a  c o n s t i t u t i o n  p r o v i d e s  p r o t e c t i o n s  s i m i l a r  t o  t h e  p u b l i c  
t r u s t  d o c t r i n e  p r o t e c t i o n s  t h a t  c a n n o t  b e  d i s r e g a r d e d  b y  t h o  
l e g i s l a t u r e  o r  o v e r r u l e d  b y  t h e  c o u r t s .  A r t i c l e  V I I I ,  s e c .  3 
p r o v i d e s ;  " W h e r e v e r  o c c u r r i n g  i n  t h e i r  n a t u r a l  a t a t e ,  f i s h ,  
w i l d l i f e  a n d  w a t e r s  a r c  r e s e r v e d  t o  t h c  p e o p l o  f o r  c ommon u s e . "  
A f t e r  r e v i e w i n g  t h e  p u b l i c  t r u s t  d o c t r i n e  i n  O w s l c h e k  v .
G u i d e  . L i c e n s i n g . 7 6 3  P . 2 d  4 e 0 ( A l a s k a  1 9 8 8 ) ,  t h *  A l a s k a  S u p r e m e  
C o u r t  « x p l a i n o d  t h a t  " t h e  con t rcn  u s e  c l a u s e  w as  i n t e n d e d  t o  o n g r a f t  
i n  o u r  c o n s t i t u t i o n  c e r t a i n  t r u s t  p r i n c i p l e s  g u a r a n t e e i n g  a c c e s s  t o  
t h e  f i s h ,  w i l d l i f e  n n d  w a t e r  r e s o u r c e s  o f  t h e  s t a t e . "
I n  Cf,1:  . F i s h e r i e s .  Tn c . _ v .  B u n k e r . 7 5 5  P 2 . d  1 1 1 5  ( A l a s k a  I 9 6 0 ) ,  t h e  
A l a s k a  S u p r e m o  C o u r t  a p p l i e d  t h e  p u b l i c  t r u s t  d o c t r i n e  t o  
t i d e l a n d s ,  h o l d i n g  t h a t  e v e n  a f t e r  c o n v e y a n c e ,  c h e  t i t l e  r e m a i n s  
s u b j e c t  t o  c o n t i n u i n g  p u b l i c  e a s e m e n t s  f o r  p u r p o s e s  o f  n a v i g a t i o n ,  
c o m m e r c e  a n d  f i s h e r y .

T h *  1 9 8 5  A l a s k a  l e g i s l a t u r e  r e c o g n i z e d  t h a  c o n s t i t u t i o n  a p p l i c a t i o n  
o f  p u b l i c  c r u s t  d o c t r i n *  p r i n c i p l e s  i n  A l a s k a .  I n  a n  A c t  r e l a t i n g  
t o  c h e  p u b l i c  o r  n a v i g a b l e  w a t e r s  o f  t h o  s t a t e ,  t h o  l e g i s l a t u r e
»»v. 13/3/M
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f o u n d  t h a t  • t h e  p e o p l e  o£  t h #  s t a t e  h a v o  a  c o n o t i t u c i o n a l  r i g h t  t o  • 
f r e o  a c c e s s  t o  t h e  n a v i g a b l e  o r  p u b l i c  w a t e r *  o f  t h e  s t a t e *  a n d  
t h a t  t h a  s t a t e  ’ h o l d s  a n d  c o n t r o l *  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r *  
i n  t r u s t  f o r  t h e  U 9 e o f  t h a  p e o p l e  o f  t h e  • c a t a " .  8 5  SLA C h .  8 2 .
I n  t h e  a am e  a c t ,  t h a  i a g i a l a t u r e  r u l e d  t h a t  s u b m e r g e d  l a n d s  a r e  
• a u b j e c t  t o  t h o  r i g h t s  o f  t h a  p e o p l e  o f  t h e  s t a t e  t o  u s o  a r . d  h a v e  
a c c e s s  t o  t h e  w a t e r  f o r  r o c r e a t i o n a l  p u r p o s e #  o r  a n y  o t h e r  p u b l i c  
p u r p o s e  f o r  w h i c h  t h e  w a t e r  i s  u s a d  o r  c a p a b l e  o f  b e i n g  u s e d  
c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u a t . '

C o u r t s  i n  o t h e r  s t a c e s  o v e r  t h e  y e a r s  h a v e  d o f i n c d  i n  s o m e w h a t  
d i f f e r e n t  w a y s  t h o  p u b l i c  u s e s  t h a t  a r e  p e r m i t t e d  a n d  p r o t e c t e d  b y  
t h e  p u b l i c  t r u s t  aa  i t  a p p l i e s  t o  s u b m e r g e d  l a n d s .  I n  r e v i e w i n g  
t h e s e  c c h a r  c a s e s ,  i t  c a n  c l e a r l y  b e  s e e n  c h a t  t h r o u o h  t i m e  a n  e v e r  
e x p a n d i n g  d a f i n i t i o n  o f  t h e  p u b l i c  u s o s  p r o t e c t e d  b y  t h e  p u b l i c  
t r u a c  d o c t r i n e  i s  b e i n g  a d o p t e d .  T h e  C a l i f o r n i a  S u p r e m e  C o u r t  
r e c e n t l y  h e l d  t h a t :

A l t h o u g h  e a r l y  c a s o s  h a d  e x p r e s s e d  t h a  s c o p e  o f  t h e  p u b l i c ' s  
r i g h t  i n  { l a n d s  s u b j e c t  t o  t h e  p u b l i c  t r u s t )  a s  e n c o m p a s s i n g  
n a v i g a t i o n ,  c om m e r c e  a n d  f i s h i n g ,  t h e  p e r m i s s i b l e  r a n g e  o f  
p u b l i c  u s e s  i s  f a r  b r o a d e r ,  i n c l u d i n g  t h e  r i g h t  t o  h u n t ,  b a t h e  
o r  sw im ,  a n d  t h e  r i g h t  t o  p r e s e r v e  t h e  ( p u b l i c  t r u s t )  l a n d s  i n  
t h e i r  n a t u r a l  s t a t e  a s  e c o l o g i c a l  u n i t s  f c r  s c i e n t i f i c  a c u d y .  
C i L Y - jQ t ,  . S a r X e l m  v . , ^ u p £ r i . Q r  c o m e  Q f - A l a r c c d a ,  606  p . 2 d  3 6 2 ,  
3 6 5  ( C a l , 1 9 8 0 )

•  •  •  •  • • • • •

I t  i s  c l e a r  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  t h a t  t h e  S t a t e  o f  A l a s k a  
h a *  t h e  r e s p o n s i b i l i t i e s  o f  a  t r u s t e e  w i t h  r e s p o c t  t o  m an a g e m e n t  o f  
l e n d  u n d e r l y i n g  n a v i g a b l e  w a t e r s .  K o r e o v o r ,  c h o  A l a s k a  l e g i s l a t u r e  
h a s  a d o p t e d  a  b r o a d  v i e w  o f  t h e  p u b l i c  u s e s  p r o t e c t e d  o r  p e r m i t t e d  
b y  t h e  p u b l i c  t r u a c .  A c c o r d i n g l y ,  t h e  A l a a k a  A t t o r n e y  G e n e r a l ' s  
O f f i c e  h a s  d e t e r m i n e d  t h a t ,  u n t i l  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e s  o n  
C h e  q u e s t i o n ,  t h e  s t a t e  s h o u l d  a s s u m e  t h a t  a  b r o a d  d e f i n i t i o n  o f  
p u b l i c  r i g h t s  p r o t a c t e d  b y  c h e  A l a s k a  C o n s t i t u t i o n  a n d  t h e  p u b l i c  
t r u s t  d o c t r i n e  a p p l i e s  i n  A l a s k a ,  s i m i l a r  t o  t h e  o n e  a d o p t e d  b y  c h e  
C a l i f o r n i a  S u p r e m e  C o u r t .  1 9 8 2  A t t y .  G a n .  O p .  N o .  3 ( J u n e  1 0 ,  
1 9 8 2 ) .

PUBLIC WATERS

I t  i s  n o t  o n l y  t h a  b e d s  o f  n a v i g a b l e  w a t e r s  i n  A l a s k a  t h a c  a r e  
r e s e r v e d  i n  p u b l i c  o w n e r s h i p  f o r  p u b l i c  u s e .  U n d e r  a r t i c l e  V I I I ,  
s e c t i o n  3 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  a l l  w a t e r s  o c c u r r i n g  i n  c h a i r  
n a t u r a l  s t a t e  a r e  r e s e r v e d  t o  t h e  p e o p l e  f o r  c o r r r o n  u s e .  A r t i c l e  
V I I I .  s e c t i o n  1 4  o f  t h e  A l a s k a  C o n s t i t u t i o n  a l s o  p r o v i d e s  f o r  c h e  
b r o a d e s t  p o s s i b l e  a c c e s s  t o  6 n d  u s e  o f  s c a t s  w a t e r s  b y  t h a  g e n e r a l  
p u b l i c .

J
*»v.
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S e c t i o n  1 4 .  A r c g f t j . - f c o  n a v i g a b l e  W a t e r s . F r o ®  a c c e s s  t o  t h a  
n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h e  a t a t e .  a s  d e f i n e d  b y  t h e  
l e g i s l a t u r e ,  a h a l l  n o t  b a  d e n i e d  a n y  c i t i z e n  o f  t h e  U n i t e d  
S t a t e s  o r  r e s i d e n t  o f  t h e  a t a t e .  e x c e p t  t h a t  t h e  l e g i s l a t u r e  
m a y  b y  g e n e r a l  l a w  r e g u l a t a  a n d  l i m i t  s u c h  a c c e s s  f o r  o t h e r  
b e n e f i c i a l  u s e s  o r  p u b l i c  p u r p o s e s .

P u r s u a n t  t o  t h i s  g r a n t  o f  a u t h o r i t y ,  t h e  A l a s k a  S t a t e  L e g i s l a t u r e ,  
i n  AS 3 8 . 0 5 . 3 6 5 ( 1 2 ) ,  d e f i n e d  " n a v i g a b l a  w a t e r s *  a s  f o l l o w s :

" n a v i g a b l e  w a t e r s *  m e a n s  a n y  w a t e r  o f  t h o  s t a t e  f o r m i n g  a 
r i v e r ,  s t r e a m ,  l a k e ,  p o n d ,  s l o u g h ,  c r e e k ,  b a y ,  s o u n d ,  e s t u a r y ,  
i n l e t ,  s t r a i t ,  p a s s a g e ,  c a n a l  s e a  o r  o c e a n ,  o r  a n y  o t h e r  b o d y  
o f  w a t e r  o r  w a t e r w a y  w i t h i n  t h e  t e r r i t o r i a l  l i m i t s  o f  t h e  
s t a t e  o r  s u b j e c t  t o  i t s  j u r i s d i c t i o n ,  t h a t  i s  n a v i g a b l e  i n  
f a c t  f o r  a n y  u s e f u l  p u b l i c  p u r p o s u ,  i n c l u d i n g  b u t  n o t  l i m i t e d  
t o  w a t e r  s u i t a b l e  f o r  c o : n m a r c i a l  n a v i g a t i o n ,  f l o a t i n g  o f  l o g s ,  
l a n d i n g  a n d  t a k e o f f  o f  a i r c r a f t ,  a n d  p u b l i c  b o a t i n g ,  t r a p p i n g ,  
h u n t i n g  w a t e r f o w l  a n d  a q u a t i c  a n i m a l * ,  f i s h i n g ,  o r  o t h e r  
p u b l i c  r e c r e a t i o n o l  p u r p o s e s .

T h i e  d e f i n i t i o n  o f  n a v i g a b l e  w a t e r s  d o e s  n o t  d e f i n e  a t a t e  o w n e r s h i p  
o f  s u b m e r g e d  l e n d  i n  A l a s k a .  T h e  d e f i n i t i o n  o f  n a v i g a b i l i t y  f o r  
o w n e r s h i p  p u r p o s e s  was  d i s c u s n o d  e a r l i e r  i n  t h i s  p a p e r .  T h i a  
d e f i n i t i o n ,  h o w e v e r ,  d o e s  d e f i n e  w h a t  t y p e *  o f  w a t e r b o d i e s  i r .

. A l a s k a  a r e  a v a i l a b l e  f o r  p u b l i c  u s e  u n d e r  c h e  . A l e s k a  s t a t u t e s .

T h e  A l a s k a  S t a t e  L e g i s l a t u r e  h a s  b r o a d l y  c o n s t r u e d  t h e  
c o n s t i t u t i o n a l  p r o t e c t i o n s  f o r  p u b l i c  u s e  o f  t h e  w a t e r s  o f  c h e  
f l t a c e .  I n  a n  A c t  ( 8 5  SLA c h a p .  8 2 ,  c o d i f i e d  a s  AS 3 8 . 0 5 . 1 2 8 )  
r e l a t i n g  t o  t h e  n a v i g a b l a  o r  p u b l i c  w a t e r s  o f  t h a  s t a t e ,  t h e  s t a t e  
l e g i s l a t u r e  f o u n d :

( a ) T h e  p e o p l e  o f  t h e  s t a t e  h a v o  a  c o n s t i t u t i o n a l  l i g h t  t o  f r a e  
a c c e s s  t o  c h e  n a v i g a b l e  o r  p u b l i c  w a t e r s  o f  t h a  s t a t e .

( b )  S u b j e c t  t o  t h e  f e d e r a l  n a v i g a t i o n a l  s e r v i t u d e ,  t h e  a t a t e  
n a s  f u l l  p o w e r  a n d  c o n t r o l  o f  a l l  o f  t h e  n a v i g a b l e  o r  p u b l i c  
w a t e r s  o f  t h e  s t a t e ,  b o t n  m e a n d e r e d  a n d  u n m o a n d e r e d ,  a n d  i t  
h o l d s  a n d  c o n t r o l s  a l l  n a v i g a b l e  o r  p u b l i c  w a t e r s  i n  t r u s t  f o r  
t h e  u s a  o f  c h e  p e o p l e  o f  t h e  s c a t e .

( c )  O w n e r s h i p  o f  l a r . d  b o r d e r i n g  n a v i g a b l e  o r  p u b l i c  w a t e r s  
d o e s  n o t  g r a n t  an  e x c l u s i v e  r i g h t  t o  t h e  u s e  o f  t h e  w a t a r  a n d  
a n y  r i g h t s  o f  t i t l e  t o  t h e  l a n d  b e l o w  t h e  o r d i n a r y  h i g h  w a t e r  
m a r k  o r  c u b j o c c  t o  t h o  r i g h t a  o f  t h e  p e o p l e  o f  t h e  a t a t e  t o  
u s e  a r . d  h a v o  a c c e s s  t o  t h e  w a t e r  f o r  r e c r e a t i o n a l  p u r p o s e s  o r  
a n y  o t h e r  p u b l i c  p u r p o s e s  f o r  w h i c h  t h c  w a t e r  i a  u s e d  o r  
c a p a b l e  o f  b e i n g  u s e d  c o n s i s t e n t  w i t h  t h e  p u b l i c  t r u a c .

H r * ,  i a / * /««
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2 . 3&iflJLJta£gr. Boundaries

T h a  b o u n d a r y  b e t w e e n  t i d a l  w a t e r  b o d i e s  a n d  p r i v a t e / p u b l i c  ow n e d  
u p l a n d s  i a  t h *  Mean  H i g h  w a t e r  L i n a .  M ean  h i g h  w a t e r  l i n e  a a  
d o f i n a d  b y  1 1  AAC 5 3 . 9 0 0  ( 1 5 )  i a :  T h e  t i d a l  d a t u m  p l a n e  oC t h e  
a v e r a g e  o f  a l l  Che  h i g h  t i d e a ,  a a  w o u l d  b e  e s t a b l i s h e d  b y  t h e  
N a t i o n a l  G e o d e t i c  S u r v e y ,  a t  a n y  p l a c e  s u b j e c t  t o  t i d a l  i n f l u e n c e .

T h i s  l i n e  i a  n o t  r e a d i l y  o b s e r v a b l e  b e c a u s e  i t  i s  a l i n o  o f  k n o w n  
e l e v a t i o n  w h i c h  i n t e r s e c t s  t h e  l a n d  s u r f a c e .  T h a  mean  h i g h  w a t e r  
l i n e  c a n  b e  a c o n s i d e r a b l e  d i s t a n c e  b a l o w  t h e  v e g e t a t i o n  l i n e  
b o c a u s e  e x t r o m a  h i g h  w a t e r  w i l l  d e n u d e  t h e  b a a c h  a b o v e  c h e  l i n a  o f  
m e a n  h i g h  w a t e r .  Th e  o n l y  way  t h a t  t h e  l o c a t i o n  o f  moan h i g h  w a t e r  
l i n e  c a n  b e  a c c u r a t e l y  d e t e r m i n e d  i s  b y  d i f f e r e n t i a l  l e v e l i n g  f r o m  
k n o w n  b e n c h  m a r k s  o r  b y  o p e r a t i n g  a t i d e  g a u g e  f o r  a  s u f f i c i e n t  
p e r i o d  o f  t i r r . e  t o  d e t e r m i n e  t h e  m ean  h i g h  w a t e r  e l e v a t i o n .  T h e  
l i n e  o f  m e a n  h i g h  w a t e r  l i n e  c a n  b a  a p p r o x i m a t e d  b y  t i m e  
c o o r d i n a t e d  o b s e r v a t i o n s  o f  t h e  d a i l y  p r e d i c t i o n s  f o r  h i g h  a n d  l o w  
w a t e r s ,  p r e d i c t e d  b y  NOAA, a s  t h e y  r e l a t e  t o  c h e  p u b l i s h e d  m e a n  
h i g h  w a t e r  e l e v a t i o n .  T h i s  m e t h o d  c a n  b e  h i g h l y  u n r e l i a b l e  b e c a u s e  
s m a l l  e r r o r s  i n  t h e  p r e d i c t i o n s  o r  o b s e r v a t i o n s  c a n  t r a n s f o r m  i n t o  
l a r g e  e r r o r s  i n  t h e  h o r i z o n t a l  l o c a t i o n ;  t h i 3  i s  e s p e c i a l l y  t r u e  i n  
a r e a s  w h a r e  t h e  b e a c h  g r a d i e n t  i s  v e r y  f l a t .

I t  i #  i m p o r t a n t  t o  n o t e  c h a t  i n  s o m e  a r e a s  s u c h  a s  P r i n c e  w i l l i a m  
S o u n d ,  t h e  m e an  h i g h  w a t e r  l i n e  b o u n d a r y  i s  c o n t i c e r a b l y  h i g h e r  
t h a n  c h e  c u r r e n t  mean  h i g h  w a t e r  l i n a  b o e a u s c  c h o  b o u n d a r y  b a c a m a  
f i x e d  a t  t h e  1 9 6 4  p r e - q u a k e  l o c a t i o n .  Tn t h i s  i n s t a n c e  t h e  
b o u n d a r y  b e t w e e n  s t a t e  owned  t i d e l o n d s  a n d  t h e  u p l a n d s  w o u l d  b e  
e s t a b l i s h e d  a t  a n  e l e v a t i o n  w h i c h  e q u a l s  t h e  sum  o f  t h e  m e a n  h i g h  
w a t e r  e l e v a t i o n  p l u s  t h e  p u b l i s h e d  a m o u n t  o f  u p l i f t  o r  i n  3 om c  
C t s a e  s u b m e r g e n c e .

T h i s  p a p e r  d e s c r i b e s  t h o  s t a t e ' s  p o l i c i e s  a n d  p r o c e d u r e s  f o r  
m a n a g i n g  a n d  p r o t e c t i n g  a t a t a  s u b m e r g e d  l a n d s  a n d  p u b l i c  w a t e r s .  
As  f u r t h e r  l e g a l  a n d  p r a c t i c a l  d e v e l o p m e n t s  o c c u r  i n  t h i s  a r e a ,  
t h e s e  p o l i c i e s  a n d  p r o c e d u r e s  w i l l  b e  r e e x a m i n e d  b y  t h e  s c a t s  a n d ,  
i f  n e c e s s a r y ,  a p p r o p r i a t e  c h a n g e s  w i l l  b e  r r . ado .

O
Mtf.  U / J / H
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121 W. Fircweed Lane, Suite 207 
Anchorage, Alaska 99503-2035
Phone: (907)272-1481 Direct: (907)272-7424 Fax: (907)279-8114 
L  A. (Ardie) Gray, Public Affairs Manager

January 31,1995

The Honorable Loren Liman, Chairman
Resources Commiucc
Alaska State Senate
Capitol Building
Juneru, Alaska

Dear Senator Leman:

Attached, for your information and reference, is a synopsis of Alaska oil and gas taxes and a listing of 
current incentives.

The listing of incentives was compiled by AOGA based on conversations with agency personnel from 
the Departments of Natural Resources and Revenue. Input also was received from Gordon Harrison. 
Legis'itive Research Agency. Infonnation on thc application of some of tlie incentives was based on 
the recollection of agency staff.

Please let us know if we can be of any additional assistance.

Attachment
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ALASKA

C U R R E N T  T A X E S

Income Taxes 9. 4 %  Corporate Income Tax

Property Tax 2 0  miis/2% of assessed value

Severance/Production Gas

Oil

Oil

Conservation Tax Gas

Oil

1 0 %  of Market Valuo or $0,064 per MCF, 

whichever Is groatcr

12.25% of Market Value for first five years 
1 5 %  after first five years or $0.90 por barrel, 

whichevir is higher.

Oil and Gas Soveranco Taxes subject to 

Economic Limit Factor (ELF). See Below.

4 tenths of a percent por 50,000 cubic feet of 
natural gas

4 tenths of one percent par barrol with 
conservation surcharge of $0.03 and $0.02 

per barrel of crude oil to fund Oil and 
Hazardous Substance Release Prevention and 

Response Fund ($0.02 per barrel surcharge 

suspended w h e n  Rcsponso Account balance 

equals $50 million.)

E C O N O M I C  IN C ENTIVES - P R O D U C T I O N / D E V E L O P M E '£

A S  43.55.013 - Economic Limit Factor - The respective severance tax rates for oil and gas are 

reduced by a fields' ELF. During the life of a field, production diminishes fester then operating 

costs. At the economic limit total costs including operation costs, royaltios and production taxes 

exceed gross revenue and the field becomes uneconomic. Production tax rates for each individual 
field are modified by the economic limit factor (ELF) which is a value between zero and one. The 
ELF is a factor which is multiplied by the nominal production tax rate to derive an effective 

production tax rate for each field. The ELF varies based upon a field's size, as measured in total 
throughput, and by the field's average per well productivity. Severance taxes paid on oil 

production - Of the 26 producing leases or properties, tour major fields pay the majority of 

severance taxes, two fields pay nominal severance taxes.

Co-Mingling: 15 A A C  55.027 of the n e w  production tax regulations (effective Jan. 1995) will 

allow producing fields to share facilities while maintaining each fields' "distinct field" status for 

ELF purposes. Three “sets" of fields are currently sharing facilities. N o  application for co* 

mingling/shared facilities has been denied. Section 027 of the n e w  regulations provide for 
appealing DOR's decision if an application is denied. The Commissioner of Revenue makes tho 

ultimate decision.

Non-Taxed Produced Gas 15 A A C  55.151 (e) of the n e w  production tax regulations allow free 
use of gas for enhanced recovery purposes.
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Alaska In centives 
Pagn 2

AS 38.05.100 (j) - Royalty Roduotion After two years of lease production, royalty may bo 
reduced to prolong economic life of a field. Lessee must show revenue is Insufficient to yield a 
reasonable rato of return. According to Dept, of Natural Resources, only one has bcon grantod 
in the recent past (Note-information from DNR Is not conclusive). The DNR Commissioner has 
ultimate authority to approve royalty reduction.

Code Sec. 43 - EOR Credit Federal Enhanced Recovery income tax credit deduction may be 
claimed on state income tax. May be taken as a lino item deduction on stato income tax return. 
DOR does not have compiled information on number of companies or amount of credits claimed 
or allowed.

AS 43.20.042 - Industrial Incentive Credit of 10% of cost for gas processing projects applied 
against income tax. May be taken as a line item deduction on state income tax return. DOR does 
not have compiled information on the number of companies or amount of credits claimed or 
allowed. Through the audit process claims can bo contostcd or domed. Appeals are handled 
through the existing appeals process i.e., informal conference and formal hearing process. The 
Commissioner of Revenue ultimately signs the findings of the formal hearing.

AS 38.05.180 - Discovery Royolty Credit • Repealed bv Chapter 65 SLA 1969 - Providos that a 
lessee who makes first discovery of oil or gas in commercial quantities in a geologic structure pay 
a royalty of five percent for 10 years following the date of discovery and 12.5 percent royalty 
thereafter. Some leases issued up to .he point of repeal could still quality.

ECONOMIC INCENTIVES EXPLO RAT ION

AS 38.05.180 (I) - Exploration Credits Provides for a credit of up to 60% of certain exploration 
costs that can be applied against royalty, rentals and severance taxes due the state. This 
provision is accomplished by state leases. Covers two years following the lease sale and applies 
to well footage drilled and geophysical costs. Geophysical data must be made public. EIC has 
boen offered In 10 sales. Credits have bcon granted on 20 EIC wells. Only one application for 
credits has been denied recently, according to DNR (Note-information from DNR is not 
conclusive). 11 AAC 83.820 defines the process for eppeal to the DNR Commissioner, who 
makes the final decision.

NEW-EXPLQBAT1QN INCENTIVES

AS 41.09.100 • Exploration Incentive Credits Provides for a credit of $5 million per project (total 
of ell credits $30 million) for geophysical work, exploration or strat test wells. Credit may bo 
applied against taxes or bonus payments. Credit may not exceed 50% of eligible costs on state- 
owned land and 25% on land not owned by tho stato. Credit must be used within 5 years and 
may be assigned. Data confidential foi 24 months. Status • Regulations pending.

Exploration Licensing Providos for liconsing of up to 500,000 acros conditioned upon an obligation 
to perform a specific work commitment. (Maximum acres which can ba held under license 2 
million acres.) Gives licensee option to convert to lease upon completion of work commitment. 
Status - Regulations pending.



hige •/ • Insult' Dll &Gis * January 13, 19%

1

A O G A  k e y  p o l i c y  i s s u e s  r e c o m m e n d a t i o n s

Tlie 17 AOGA member companies identified and developed consensus positions on the following key issues 
which, if resolved, would enhance oil and gas development to the benefit of industry and the Suite of Alaska.

AGENCY DESIRED ACTION BENEFIT

REVENUE Initiate an independent review of state 
tax audit and appeals process.

A timely fair, impartial tax audit and appeals 
system will benefit both the state and the industry 
by cutting back die amount of expensive and time- 
consuming litigadon. giving needed certainty as to 
what taxes arc actually currently owed.

REVENUE Clarify and simplify reflations for 
taxable value of production and ROI for 
tankers.

The issues of prevailing value and ‘ROI" have been 
a continuing source of complex, changing and 
inconsistent audit decisions over die years, 
resulting in continuing rounds of controversy and 
litigation. The industry and the state would benefit 
from simple-to-apply, and as a result, timely and 
litigation free rules for these two issues.

NATURAL
RESOURCES

Develop policies and regulations which 
accomplish the certainty of lease closure.

Adoption of policies and regulations will provide 
guidance to both state and industry on the full 
extent of obligations upon lease termination.

NATURAL
RESOURCES

Implement an oil and gas leasing policy 
work session to improve and strengthen the 
stale's leasing program.

A predictable oil and gas leasing program allows 
the slate, public, local governments and the 
industry to efficiently plan for oil and gas related 
acdvities and fiscal expenditures.

ENVIRONMENTAL
CONSERVATION

ADEC should (1)  implement water quality 
regulations developed during finalize Phase I 
of thc Triennial Review; (2 ) establish an 
Advisor)’ Group process for Phase II dial will 
result in timely development of scientifically- 
based Standards; and (3) coordinate widi 
other state agencies in comments to EPA 
supporting technically and economically 
based Coastai Effluent Guidelines and NPDES 
permits.

These regulations will set die stage for standards to 
be developed under Phase 11. Restructuring the 
Advisory Croup to a smaller number of participants 
who are cn cowered to represent their constituen­
cies and are allowed to participate in thc drafting 
of regulatory proposals will increase the efficiency 
of die process and ensure die concerns of .Alaskans 
are appropriately considered Coordinadon of a 
state response to EPA proposals governing offshore 
discharges will ensure the stale s interests in both 
environmental protection and continued oil and 
gas production arc considered.

ENVIRONMENTAL
CONSERVATION

Streamline oil spill prevention and 
response requirements.

Limited public and private resources will be 
reduced without sacrificing protection.
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AGENCY DESIRED ACTION BENEFIT

ENVIRONMENTAL
CONSERVATION

ADEC should adopt air quality regulations 
which incorporate recommendations 
received from thc regulated community, 
centralize die permit program in Anchor­
age; and report regularly on program and 
administrative costs and fees.

Adoption of a state program ensures die unique 
conditions faced by Alaska facilities are recognized 
and allows the stale to set fees which are fair and 
equitable. Administration of the program hy a 
centralized function operating out of Anchorage 
will result in reduced program costs, increased 
permitting efficiency and consistent statewide 
permit decisions.

ENVIRONMENTAL
CONSERVATION

ADEC should provide for flexible solid 
waste management regulations for munici­
pal landfill' and facilitate permitting a new 
Nordi Slope Borough landfill near 
Dcadhorsc.

New federal landfill criteria could drive small 
communities to avoid permitting a landfill 
altogether, leading to the potential for open 
dumping and environmental degradation. Unless 
EPA allows the stale to have added flexibility in the 
management of local landfills, the state may have 
to provide financial assistance to small bush 
communities in order to establish compliance, 
thereby increasing thc demand on state funds al a 
time when oi) and gas revenues are declining.

ENVIRONMENTAL
CONSERVATION

ADEC should promulgate Solid Waste 
Regulations that provide for timely, cost 
effective closure of reserve pits.

Adoption of appropriate regulations will add 
clarity and certainty to the process, facilitate state 
decision-making on these reserve pits, and 
resolve long-standing reserve pit issues.

GOVERNOR A task force should be established to 
review authorities and regulations govern­
ing oil and gas operations to identify 
opporxuniUcs for consolidation and 
elimination of redundancy.

The independence and ,'unding of thc Alaska Oil 
and Gas Conservation Commission is fundamental 
to the stale's interests. Identification and elimina- 
Uon of overlapping or duplicative authorities will 
result in increased efficiency of state agencies, 
with commensurate savings of state expenditures.

GOVERNOR Thc State should work with Alaska Stake­
holders and die Congressional Delegation 
to secure legislation in the llMlh Congress 
addrcsstng Alaska's wetlands problems

Development of reasonable wetlands legislation 
and regulations and adoption of policies which 
recognize the unique position of Alaska will allow 
development of needed infrastructure tn coastal 
communities and allow Alaska's resources to be 
developed without sacrificing environmental 
protection

GOVERNOR The State should encourage dir I'SFWS to 
develop a Polar Bear Habitat Conservation 
Strategy dial does not restrict subsistence 
activities or access to lands such as ANWR 
and offshore areas

State involvement in commenting on tins federal 
imuaiive will protect thc stale's interests tn 
development of resources on state lands and 
subsistence rights of native Alavkans
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Perceptions ol Alaska Oil and Gas Markot Rosoarch Pro/ect

1. EXECUTIVE SUMMARY

Alaska represents the principal remaining potential for significant oil and gas discoveries 
and development in tlie United States. It comprises some 25co of total domestic production nnd will 
become an increasingly important part of the U S  oil supply as production from tho Lowcr-48 
inexorably declines. The state also contains major natural gas resources which, with the right 
confluence of markets and investment capital, could provide the basis for a world-scalo gas 
development project.

Against this backdrop and the persistent low oil price environment, it is fair to say that tho oil 
and gas industry in Alaska is in a state of near-crisis which, left unattended, has tho potential for 
severe long-term damage to both public and private interests in tho slate.

The oil and gas industry worldwide is undergoing significant and traumatic changes as it 
struggles lo compoto for capital in an environment whore the value of a barrel ol oil Iras been at its 
lowest level m real terms tor a quarter century The price softness evidenced over the second halt 
of 1993 and first half ol 199-1 <s p crcc .ed by most observers to bo a longer term rather than transitory 
phenomenon and. as a result, areas in which oil production has lower value (bocauso ot high operating 
costs, high transportation costs, high state-stake. poor quality or disadvantaged markets) are under 
enormous pressure Alaska, on every count, is in this category

There are ways in which Hie negative otfects of low value or high-cost production can be 
mitigated -  many of tho areas with which Alaska compotos are aggressively modifying their fiscal 
and regulatory terms and conditions to attract the industry's increasingly scarce capital Although 
Alaska enjoys certain advantages rolativo to other areas, they are nol sufficient to offset or overcome 
the disadvantages that result from the high-cost environment and a fiscally regressive and perhaps 
divisivoly-admmistercd fiscal and regulatory system that developed its approach and culture during 
the extremely volatile (in terms ol oil prices) period between 1976 and 1986

Recent initiatives in respect of largo-block leasing, exploration incentives and the increased 
industry participation towards the resolution of the long-standing production tax issues are clearly 
positive and commendable steps So. too. are the state s recent suggestions in respect ol tiomg 
together smaller accumulations that on a stand-alone basis aro sub-economic, but with shared 
facilities and cooperation may. in aggrcgato. bo commercially viable

The single largest step towards improving and optimizing tho situation would bo an 
improvement m tho communications and working relationships between the industry and fho 
government Any improvement m this critical area can load only to mutual benefit a fact which 
perhaps both industry and government appreciate, but this relationship, notwithstanding moro recent 
cooperative initiatives, has so far eluded tho level of effort and cooperation demanded of each party 
As a consoquonco ol the ora m which tho Alaskan oil industry grew so rapidly and. perhaps, as a 
partial consequence of tho stato s isolation tho key players have rotamed viows on tho industry 
which are largoly out-of-step with tho curront economic realities of the busmoss and tho fterco 
competition for capital from other areas

Gaffney C'<nr A Assocmto$



Perceptions ot Alaska Oil and Gas Market Research Project

Protection ot the stato's mtorosts in tho longer term will, we believe, require:

A more fiscally progressive approach to legislation that encourages development, especially 
of existing discoveries, at lower oil prices, but claws back revenue Irom the more profitable 
projects or after prices rise. re., moving Ihe system moro towaids a profit rather than revenue- 
based taxation system

A more aggressive effort to spur increased industry investment in tho Alaska petroloum 
sector.

A heightened appreciation of industry tronds. fundamentals and economics on the part of 
the stale’s regulators which might encourage an improved relationship betwoen state and 
industry to the ultimate benefit of both parties.

On the part of the industry, a re-assessment ol priorities which recognizes tho cnticality of 
tho industry's effective handling of public policy issuos in a state where '.ho industry h r.> both 
the key economic role and the highest profile

An extraordinary effort to overcome the natural communication gap and disruption that occurs 
botween tho two critical players as both tho key managers in tho pnvate companies in Alaska 
and the state commissioners are rotated or replaced before either can gam (and act on) a 
more complete appreciation of tho industry's role in Alaska or develop a more stable working 
relationship with their counterpans

2 Gaffney, d m  & Associates
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SU M M A R Y  O F  T A X E S  A N D  R A T E S  F O R  T H E  M E M B E R  S T A T E S  I P R O V IN C E

Th e  taxes, s e t ou t below , o f  the  m em b er s ta te s  and p ro v in ce  are su m m a rized  on  
th c  fo llow ing  pages:

Tax  S ta te s  / P ro v in ce  X  = Tax  e x is ts  in S ta te  I P ro v in ce

Al Ak Ar C o La Ms NM Ok Tx W y A B
In co m e X X X X X X X X X No X
P roperty X X X X X No X X X X X
S e v e ra n ce X X X X X X X X X X X
C o n se rv a tio n X X X X No No X X X X No
S a le s  / U se X No X X X X X X X X X
F ra n ch ise X No X No X No No X X X No

pjg* 17
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INCOME TAXES 

Summary of Taxes and Rates by Member States/Province

Alabama Alaska Arkansas Colorado 1 oulsiana MlUHHPi’J N. Mexico Oklahoma Texas Wyoming Alberta
Yes Yes Yes Yes Yes Yes Yes Yes S f t  f  l a n d i l t r

T i t
No Yes

5 0% of
Taxablo
Income
with 27.5%
Depiction
Allowance

0 4%
Corporate
Income
Tax

1% lo 6%
I n c f t m t n l i l
rale on ncl 
Income 
under 
$100,000

50%
Effective
711/93

4 * .  U l  2 S K  $% 2 n d  J S K  
• %  nr>t 6O K  
7 %  ( W i t  1 0 0 K  
8 % »  2 0 0 K

3% H I  $5K 
4% 2d $SK 
5% on all 
amounts 
In excess 
r* $10,000

4  8 %  l l l S O O K5 4 %  3 0  6 O 0 K  7 «% > 1 mil
6 0% of 
Income

15 5% 
Province 
Corporate 
Rale on 
taxable 
Income In
Iho

FUt rate of province
0 5% on
net
Income
over
$100,000

('•lift! IU



GENERAL PROPERTY TAXES 

Summary of Taxes by Momber States/Province*

Alabama A|a|ka Arkansas
Yes Yes Yes
. O/G Prod 20 mils / Oil and Gasis Exempt 2% of Production

assessed at a 20%
Well Equip value rate of

Assessed assessedat Book MarketValue x Value20%
assessment
ratio

Yes
.  O / G  P i  o i l
Valued al 
17 6% of Sell 
Puce ol Prev. Years 
Production t a eluding Govt Royally
. Well Equip 
I* Valued at 
2B% ot 
Replacement Cost Less 
Fust Year » 
Depreciation

Louisiana Mississippi N Mexico Oklahoma tcias
Yes Yes Yes Yes
O/G Prod . O/G Prod . Assess on . O/G Prod . O/G Prodis Exempt Is Exempt 33 3% of 

150% of
is Exempt Valued al 

100% Market
Suitace Prior Year's . Shut In Value of

Well Equip 
Valued al 16% ot Market

Value Wells are 
assessed al

Remaminrj 
Reserves IJsinij DCF

Value less 
Depredation

. Equip 
Assessed 
at 33 3% of 
27% of 
Prior Years 
Value less 
Exempt 
Royalties

10% of 
Market 
Value of 
Equip

Approach
Well Equip 

Valued 100% of Market 
Value

Wyoming Albert ,i
Yes Fes
O/G Prod l ocal tax

100% of only No
Previous cap. Based
Year's on market
Value l ess value.
Exempt Effective
Royalties fax rate

ranges
Surface between

Well Equip 1 2% to
Assessed 3»%
at 11 5% of
Actual
Value

All a s s e s s m e n ts  tim es  L o ca l  L e v y  

S ta te s  that Ex em p t Oil and G a s  P ro d u ctio n  are A labam a, Lo u is ia n a , M ississ ipp i and  O k lahom a

page tl»



SEVERANCE / PRODUCTION TAXES

Summary of Taxes and Rates by Member States/Province

Alabama
Yes
Wells
Drilled
before
7/iroa
Onshore
10% of
Value
Offshore
8% of Value

A flsr.?f1fgg 
Onshore 8% 
of Value 
Otfshoro 6% 
of Value

Alaska
Yes
Oas - 
10% of 
Market 
Value or 
50 84 per 
MCF.
whichever 
Is greater
011 •
12 25% of 
Market 
Value for 
first five yrs
15%
thereafter or 
50.80 por 
barrel, 
whichever 
Is higher
Subject to 
Economic 
Limit Factor

Arkansas
Yes
Gas - 
3/IOths of 
one cent per 
MCF
Oil •
5% of 
market 
value at 
time and 
point of 
severance

Colorado 
Yes 
Gas •
2% • 1st 25K 
3% next 75K 
4%-ncxUOOK 
5% > 300 K
O il -
2% - 1st 25K 
3%-ncxt 75K 
4%-nexU00K 
5% > 300 K

Louisiana
Yc*
Gas-
t 0  0 7 6  M C F  G a l  

0  0 )  M C F  O i l

0  0 1 }  M C F  I r o m  
« » n »  w i t h  l e t s  
I h i n  2 6 0 . 0 0 0  C F  
O j l l y  P r o d

011 •
1 2  6 %  o l  V * I l «  
a t  t h r  W t l i h r i d

6  2 6 %  • W e i l l  
< 2 6  B P D / 6 0 %  
S a l t w a t e r  
)  1 2 6 %  • W e l l i  
«  1 0  B P Q

Mississippi N Mexico
Yes
6% of 
Market 
Value for Oil 
and Gat

Yes
Gas -3 75% 
of Value ♦ 
Privilege 
Tax of 4% of 
Value
Oil - 3.75% 
of Value ♦ 
Privilege 
Tax of 
3 15% of 
Value

Oklahoma
Yes
7 095% of 
Market 
Value for Oil 
and Gas

Texas
Yes
Gas - 7 5% 
of Value at 
the Well
S w e e t / S o u r  G i t  
M o t  Lest than 
1 2 1 M 6 0 0  o f  1 
Cent Per MCF
Oil - Greater 
of 4 6% of 
Value or 4 6 
Cents per 
Darrel

Wyoming
Ye*
6% of 
Market 
Value for Oil 
and Gas
Subject to 
W i l d e r !  W e l l  a t  
2 %  F o r  l i l l t  4 
y e a r *

T t i l M i y  r n d  
S t r i p p e r  - R a l e  
r e d u c e d  l o  4 %  
l o t  6  y r t n

M e w  W r H i  
b r l w n  7 / t n )  
a n d  1 2 / 1  P I S  
•  • e l u d i n g  h o d  
w * l l l . r i r i t  4 0  
B P O o t  2 4 0  
M C F O  t r i e d  a l  
2 * . l o r  2 4  
m o n t h  t

W o t  l o v e r  t  - 
b e t w n  7 1 1 / M  
a n d  1 2 / 1 1 1 1 ,
I r v c r  p r o d  a l  2 %  
l o -  h u t  2 4  
m o n i h a

Alberta
Yes
f rcchold
Mineral
tax on
privately
held
mineral
rights.
Price and
Prod
sensitive
formula.
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CONSERVATION TAXES

Summary of Taxes and Rates by Member States/Province

Alabama Alaska Arkansas Colorado
Yob Yc* Yes Yes
Gas - 2% 
of Value

Gas -
4 tenth* of a 
percent per 
50,000 CF

Gas •
5 mill* per 
MCF

Gas • 1.5 
Mills Pei 
Dollar ol Value at the Well

Oil - 2% 
ol Value

Oil •
4 tenths of a 
percent per 
barrel with 
conservation surcharge ol 
SO OS pet barrel ololl

Oil •
25 mills per 
barrel

Oil - 1.5 
Mills Per Dollar ot Value 
at thr Well

Mlatlnfllppl N. Mexico
No No Ye*

Gas -
18/100 ol 1% 
of Value 
(Fund over 
$1 Million)
Oil •
18/100 of 1V. 
ol  Value 
(Fund over 
SI Million)

Oklahoma
Yes
Ga* - 
SO 07 I>et 
1,000 CF Let* 7*4 of Value ol 
casinghead Gat
(Max Tax ol 
V3 ol Value)

Texas Wyomlna Alberta
Yes Yes No
Gas
003 Cent 
per MCF

Ga* ♦ .06% 
of Value

Sco
Royalty
Provisions

Oil ■
3/16 of 1 
Cent per 
BBL ♦ 5/16 
Cent per 
BBL for 
Clean Up

Oi l .  06% 
ol Value
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SALES AND USE TAXES

Summary of Taxes and Rates by Member States/Province

Alabama Alaska Arkansas Colorado Louisiana Mississippi N. Mexico Oklahoma Texas Wyomina
Yes No Yes Yes Yes Yes Yes Yes Yes Yes
4% • Slate 4 5% - State 3% - State 4% • State 7% * State 5% - State 4 5% - State 6.25% -State 4% • State
6% - 
County, 
local ,  MIA

Varies 
among 
locals, but 
total tax can 
not exceed 
S25 on 
single 
purchase

4%- 
County, 
l.ocal, MIA

4% .  
County, 
Local. MTA

2 06% - 
County, 
Local. MTA

6 25% • 
County, 
Local. MIA

2%- 
County, 
Local, MTA

2%
County, 
Local, MTA

Alberla
Yes
7%
Fetier.il 
Goods and 
ScrvlccB
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FRANCHISE TAX

Summary of Taxes and Rates by Member States/Province

Alabama Alaska Arkansas Colorado Louisiana Mississippi N. Mexico Oklahoma Texas Wvomlnn
Yes No Yes No Yes No No Yes Yes Yes
53 per 0.11% of par 51.50 Per 51.50/ 1000 Higher of 5100 Por
51,000 of value of 51000 of 1st of 51,000,000
Taxable capital 5300.000 Stockholder 4.5% of Assets In
Alabama stock In Equity In the Taxable tho Stato
Capital Ark. real 53 Per State Income

and 51000 on Apportioned
personal Remainder Maximum of to the State
properly of Equity In 520,000 per
bears to State Year or
total value 
ot real and 
personal 
property of 
corporation

52.50/1000 
Stockholder 
Equity In 
State

Alberta
No

page 23
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SUMMARY OF EXISTING ECONOMIC PROGRAMS

BY 

MEMBER STATE / PROVINCE

T h e  fo llow ing  e co n o m ic  p rog ram s o f the  m em b er  s ta te s  I p ro v in ce  are 
sum m arized  on  th e  fo llow ing  pages:

P rogram  S ta te s  I P ro v in ce  X = P rogram  ex is ts  in S ta te  I P ro v in ce

Ai Ak* Ar C o L a Ms NM Ok Tx W y A
E n h a n ce d  R e c X No No No N o No X X X No X
Hiqh C o s t  G a s X No No No N o X No No X No X
Horizonta l W ells No No No No X No No X No No X
Ina ctive  W ells No No No No No No No No X No X
Marqinal W ell X No X X X No No No No X X
New F ie ld s No No No No X No No No X X X
Tertiary No No No No X X X X No X X

Economic Limit Factor helps in some of these areas, but none of these specific programs exist.
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ENHANCED OIL RECOVERY

Summary of Existing Economic Programs by Member State I Province

Alabama
Yes
6% of Value 
on any 
Incremental 
oil
produced
from a
"Qualified
Enhanced
Recovery
Project"

Alaska
No

Arkansas
No

Colorado
No

Louisiana* Mississippi N. Mexico
No
See Tertiary 
Summary

No
Sec Tertiary 
Summary

N. Mexico Oklahoma* Texas* Wyoming* Alberta

Yes Yes Yes NO Yes

Reduced Incremental Reduced See Tertiary Approved
rate of Production Severance Summary costs
1.875% for Is Exempt Tax Rato deducted
Qualified until from 4.6% from Crown
EOR Payback to 2.3 % for Royalty
Projects EOR

Sec Tertiary Projects
Only when Summary nnd
Texas Incremental
Crude Is Production
below $28
per Barrel See High

Cost
Summary

Identifies State / Province as one that has either Tertiary or High Cost Economic Program or both. 

See individual Stato I Province Summaries for additional information on their Economic Programs
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HIGH COST GAS and COAL SEAM GAS 

Summary of Existing Economic Programs by Member State /Province

Alabama Alaska Arkansas Colorado Louisiana Mississippi N. Mexico Oklahoma Texas Wvominci
Yes No No No No Yes No No Yes No
Tax Rate of 
2% on 
Natural Gao 
Prod, from 
Coal Scam 
Wolls until 
6/7/94

3.5% rate 
on Coal 
Scam Gas 
only for 5 
years

Total Sov 
Tax
Exemption 
on High 
Cost Gas 
from wells 
drilled
betwn 
8/31/91 and 
9/1/96. 
Exempt 
until 8/31/01

High Cost Gas and Coal Seam Gas defined as Section 107 gas under the Natural Gas Policy Act.

Albefta
Yes
Scaled 
benefit tied 
lo depth of 
well
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M A R G IN A L  and S T R IP P E R  P R O D U C T IO N

Sum m ary  o f Ex is tin g  E c o n o m ic  P rogram s by S ta te s  / P ro v in ce

Alabama Alaska Arkansas Colorado Louisiana Mississippi N Mexico Oklahoma Texas Wyoming Albon ,
Yes No Yes Yes Yes No No No No Yes Yes
6% See 4% of Reduced Gas • 4% rate on Lower
Severance Economic market rate for $0,013 MCF Tertiary and royalty rate
tax rate on Limit Factor value for wells that for wells Stripper of 5% or oil
stripper In Summary well or produce 10 that Projects for royalty
wells; i.e. wells Barrels or produce 5 years formula
produce producing Less Less than
less than 25 10 barrels 250,000 CF Workovcrs Sco p 47
barrels or or less per Dally betwn
200.000 CF day during Production 7/1/93 and
Per Day calendar 12/31/90

month Oil • Incremental
6 25% for production
Wells that taxed at 2%
Produce 25 for first 24
OPD/50% months
Saltwater
3 125% for 
Wells that 
Produce 10 
BPD

p a g e  2 9

i i i i i i i i i m i i i a i i a



ALASKA

CURRENT TAXES

Income Taxes 9 4%  Corporate Incom e Tax

General Property Tax 20 mils 12 % of a ssessed  value

S e v e ra n ce  / P ro d u ctio n *  G a s  10% of Market Value or SO.064 per M CF, w hichever
is greater

Oil 12.25 % of Market Value for first five years 
15% after first five years or SO 80 per barrel, which 
ever is higher

Oil and G as Seve ra n ce  Ta xes  subject to E co n o m ic  
Limit Factor ( E L F )  S e e  Below

G a s  4 tenths of a percent per 50.000 cu b ic  feet of natural
gas

Oil 4 tenths of one percent per barrel with conservation 
surcharge of $0 05 per barrel of crude  oil

C o n se rv a tio n  Ta x

S a le s  and  U se  T a x e s  Not Applicable

F ra n ch is e  Ta x Not Applicable

Ex istin g  E c o n o m ic  P rog ram s

E c o n o m ic  L im it F a c to r  The respective severance tax rates for oil and gas are reduced by a 
fields' E L F  During the life of a field, production diminishes while some operating costs remain fixed At 
some point the total costs including operation costs, royalties and production taxes will exceed gross 
revenue and the field becomes unprofitable This is called the economic limit The E LF  is designed in 
recognition or tne economic limit of a field The formula protects fields as they decline and encourages 
operators to drill development wells

Ex p lo ra tion  C re d its  Provides for a credit up to 50% of certain exploration costs that can be 
applied against royalty, rentals and severance taxes due the state This provision is accomplished by 
state leases Covers two years following the lease sale and applies to well footage dnlled and 
geophysical costs Geophysical data musl be made public

R oya lty  R e d u c t io n  After two years of lease production, royalty may oe reduced to prolong
economic life of field Lessee must show revenue is insufficient to yield a reasonable rate of return



T E X A S

CURRENT TAXES

In co m e  T a x e s  S e e  Franch ise  Taxes

G enera l P roperty  T a x e s  Oil/Gas Production valued at 100% of Market Value of
Remaining R e se rve s  using D iscoun ted  C a sh  Flow  Approach 
x Lo ta l Levy

W ell Equipm ent is valued at 100% of market value x Loca l 
Levy

S eve ra n ce/ P ro d u ctio n  G a s  7 5% of value at the wellhead except on sweet/sour
gas shall not be less than 121/1500 of 1 cen t per
M CF

Oil Greater of 4 6% of Value or 4 6 cen ts per barrel

C o n se rv a tio n  Ta x  G a s  C lea n -U p  tax of 003 cen t per M CF

Oil 3/16th of 1 cen t per barrel plus C lean-U p  of 5/16th 
cent per barrel

S a le s  and  U se  S ta te  6 25 %
C o u n ty ,C ity , M TA ,e tc . 2.00%

F ra n ch is e  Tax  Higher of 4 5% of Taxable Incom e apportioned to state or
$2 50/1000 stockholders equity in state

EX IS T IN G  E C O N O M IC  P R O G R A M S

E n h a n ce d  Oil R e co v e r y  R e d u ce d  rate of 2.3% seve ra n ce  tax tor ten years that begin
after 12/31/89 but before 1/i/98

E n h a n ce d  Oil R e co v e r y  R e d u ce d  rate of 2 3% seve ra n ce  tax for ten years on
incremental production from E O R  projects that begin after 
9/1/89 and expanded  after 8/31/91 Application for 
expanded projects is now  1/98

High C o s t  G as. Total severa n ce  tax exem ption through 8/31/01 for "High 
C o s t G a s  W ells" spudded  or com pleted  betw een 6/16/89 
and 9/1/96
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ACREAGE OFFERED AND LEASED  PER YEAR
1/5/96
YEAR ACRES OFFERED ACRES LEASED PERCENT
1959 88.055.00 77.191.00 88%
1960 90.615.21 39.372.27 43%
1961 367.241.44 296.755.44 81%
1962 316.730 63 265 .49863 84%
1963 514,365.46 388.579.51 76%
1964 1.194,373.00 721.224.00 60%
1965 1.157.075.06 704.751.28 61%
1966 203.639.75 152 576.99 75%
1967 358.978 89 300 .10431 84%
1958 457.822.48 225.233.15 49%
1969 450 .8 5 847 412 .54847 92%
1971 196.635.07 92.617 97 47%
1972 725.322.38 356.217.27 49%
1973 475.048.85 211.695.40 45%
1974 278.269.43 127.119.65 46%
1979 375 .8 1 8 2 2 330 .98569 88%
1980 196.268.00 196.268.00 100%
1981 1.017.936.74 582.406.38 57%
1982 2.744.028 59 930.730.70 34%
1983 1.256.733.10 655.342.96 52%
1984 1.812.083 46 636.801 96 35%
1985 1.047.538.45 537.486 35 51%
1986 1.757.253.61 703.669.74 40%
1987 710.289 31 218 .77931 31%
1988 1.399.070.95 803.809.06 57%
1989 176.658 63 53 . 14049 30%
1991 2.933.001 11 845.768.48 29%
1992 1.361.737 00 385 .382 00 28%
1993 3.020.993 69 359 .43807 12%
1994 396 .760 00 136.307 00 34%
1995 1.682.840 00 233.085 00 14%

Grana Total: 28.763.941.98 11.980,886.53 42%
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UNIT ACREAGE
08-Jan-96

AREA UNIT NAME UNIT A CR ES PRODUCING ACRES

COOK INLET

BELUGA RIVER 6.099.15 4.464.60

CANNERY LOOP 916.00 916.00

FALLS CR EEK 964.45 0.00
IVAN RIVER 2.290.79 2.290.79

KENAI 2.191.08 2.191.08

LEWIS RIVER 720.00 720.00

NICOLAI CREEK 879.78 0.00
NORTH COOK INLET 9.781 50 9/81.50

NORTH TRADING BAY 1.120.00 1.120.00

PRETTY CR EEK 4.579 33 4,579.33

SOUTH MIDDLE GROUND SHOAL 1.160.00 1.160.00

STERLING 496.37 133.28

STUMP I AKE 10.062.50 4.880.00

TRADING toAY 17.299.50 17.299.50

W EST MCARTHUR RIVER 6.330.00 640.00

COOK INLET 54*320.45 5Q*1Z5*Q8
UQBIH.SLQEE

BADAMI 37.401.92 0.00
DUCK ISLAND 17,547.62 17,547.62

KAVIK 5.652.59 0.00
KUPARUK 214.331.15 175.502.15

KUUKPIK 89.799.11 0.00
MILNE POINT 55.49800 26.965.00

NORTHSTAR 23.343 49 000

POINT THOMSON 81.281.03 000

PRUDHOE BAY 241.555.10 238.995.10

NORTH SLO PE Z55L4KLQ1 459.009.07
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Top Ten Working Interest Owners

NAME ONSHORE A C R ES OFFSH ORE A CR ES
BP EXPLORATION & OIL INC.. 642.481.63 152.483.17
•ARCO ALASKA. INC.. 484.772.30 249,911.48
PHILLIPS PETROLEUM  COMPANY. 27.003.32 126,717.40
UNION OIL COMPANY O F CALIFORNI 79.552.93 68,566.13
UNION TEXAS PETROLEUM  ALASKA C 8 ..274,35 62,793.05
EXXON CORPORATION. 75,674.05 56.680.87
CHEVRON U.S.A. INC 41.370.84 51.454.11
MARATHON OIL COMPANY. 40.314.40 38.009.15
CIRI PRODUCTION COMPANY 58.471 89 12.092.10
DANCO EXPLORATION. INC. 32,424.28 26.569.57

1.670,634.79 971.405.54

• Arco and Atlantic Richfield Combined 1/9/96 GRNDTfl.XLS
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Oil and Gas Lessees
Listed in Order ot Total Acreage Held

NAME TQIALACRES 1 ONSHORE A CR ES O FFSH O RE A CR ES
BP EXPLORATIONS OIL INC.. 794.964 81 642.481.63 152.483.17
•ARCO ALASKA. INC.. 654.589.81 404.678.32 249.911.48
PHILLIPS PETROLEUM  COMPANY. 153.720.72 27.003.32 126.717.40
UNION OIL COMPANY OF CALIFORNI 148.119.06 79.552.93 68.566.13
UNION TEXAS PETROLEUM  ALASKA C 144.067.40 81.274.35 62.793.05
EXXON CORPORATION. 132.354.93 75.674.05 56.680.87
CHEVRON U.S.A. INC 92.824.96 41.370.84 51.454.11
MARATHON OIL COMPANY. 78.323.55 40.314.40 38.009.15
CIRI PRODUCTION COMPANY 70.563.99 58.471.89 12.092.10
DANCO EXPLORATION. INC. 58.993.85 32.424.28 26.569.57
PETROFINA DELAWARE. INCORPORAT 54.631.14 23.373.73 31.257.41
ANADARKO PETROLEUM  CORPORATION 33.024.48 30.407.29 2.617.18
MURPHY EXPLORATION S PRODUCTIO 30.497.95 275.54 30.222.41
MOBIL OIL CORP 24.736.02 12.232.09 12.503.93
TEXACO EXPLORATION AND PRODUCT 23.323.57 5.161.65 18.161.92
MOBIL ALASKA ESP INC.. 19.719.83 19.719.83 •

TRADING BAY ENERGY CORPORATION 17.354.22 4.384.08 12.970.14
BACHNER.J. ANDREW 15.254.12 26.40 15.227.72
SNEED.VEARL 14.881.99 11.714.19 3.167.80
PLACID OIL CO 12.768.19 1,615.17 11.153.01
STEW ART PETROLEUM  COMPANY, 10.252.23 279.50 9.972.72
SHELL W ESTERN E & P INC 10.250.27 2.700.49 7.549.77
BURGLIN.CLIFFORD 10.062.22 8,576.00 1.486.22
MIDGARD ENERGY COMPANY. 9,889.81 3.57431 6.315.50
SH ELL ONSHORE VENTURES INC.. 8.524.27 329.90 7.594.37
BOREALIS RESO U H CES INC.. 8,306.50 5.813.50 2.493.00
MOBIL ROCKY MOUNTAIN INC. 7.656.75 - 7.656.75
OXY USA INC.. 7.395.02 4.517.49 2.877.53
SH ELL FRONTIER OIL AND GAS INC 5.725.00 5.725.00 •

LAPP R ESO U R CES  INC 5.674,97 5.674.97 •

BLOCKER JOHNR 5.365.38 279.50 5.085.88
AMOCO PRODUCTION COMPANY 5.323.75 3.329.00 1,994.75
BACHNER.KARL A. 4.677.88 4.677.88 •

DANCO INC 4.462.00 - 4,462.00
TEXACO  INC. 4.282.31 2.777.31 1.505.00
BACHNER DANAK 3.958.98 3.958.98 -

ROSEW OOD R ESO U R CES  INC. 3.706.78 939.22 2.767.56
HUNT PETROLEUM  CORPORATION. 3.542.82 1.082.76 2.460.05
LEWIS RIVER UNIT PARTNERSHIP. 3.200.00 3.200.00 •

SH ELL O FFSH O RE INC.. 2.955.33 - 2.955.33
MOBIL EXPLORATION AND PRODUCIN 2.723.23 1.733.39 989.84
ESCO PETA  OIL & GAS CORPORATION 2.486.46 139.75 2.346.71
ESCO PETA  PRODUCTION - ALASKA 2.486.46 139.75 21.346.71
ARCTIC SLO PE REGIONAL CORPORAT 2.278.5G 2.278.50 -

PENNZOIL EXPLORATION AND PRODU 2.158.39 371.50 1.786.89
FORSGREN.KEITH C 2.080.11 3.60 2.076.51
SHELL LAND & ENERGY COMPANY. 1.376 80 1.376.80 -

LOUISIANA LAND AND EXPLORA DON 1.329.04 339.20 989.84
JAM ES.ALFRED III 1.280.00 5.00 1.275.00
NOVOSEL,FRANK J 1,244.00 1.244 00 •

HUNT. WILLIAM H ERB ERT TRU ST ES 1.119.94 1.119.94 •

* Arco and Atlantic Richfield Combinod 1/8/96 GRNDTTLJO.S



Oil and Gas Lossoes

Listed in Order of Total Acreage Held

NAME LOTAL ACRES | O N SH O RE  A CRES J_O EFSH O RE  ACRES
HUNT. LAMAR TRUST  ESTATE 1,077.41 1.077.41 -
HUNT. NELSON BUNKER TRUST  ESTATE 1.077.41 1.077.41 •
GAFFI.2ELLA 1.024 .00 1 ,024.00 •
LUNDGREN fESTATE OF).JAM ES 1.013 .33 | 1 .013.33
WHITE.JAMES W. 718 .17 87 .34 630.83
COASTAL OIL & GAS CORPORATION 588.80 427 .23 161.58
SUN OPERATING LIM ITED PARTNERS 554 .52 554 .52 •
EVERETTE.KELLEY 512 .00 512 .00 I
COOK INLET REGION INC. 485 .67 339 .49 146.19
PARKER NANCY BLACK 317 .50 317 .50 •
FOREST OIL CORPORATION 268 .66 194.94 73.73
MARATHON PETROLEUM  COMPANY. 253 .34 253 .34 •
GUSTAFSON.MARY 202 .67 • 202.67
BLOCKER. JOHN R. TRUSTEE 189.90 • 189.90
KLEINER.WALTER H 179.54 21 .83 157.71
SEXTON,MICHAEL R 168.89 - 168.89
T IPPERARY OiL & GAS CORPORATIO 129.25 70 .68 58.57
GUNTHER DOROTHY 128.00 128.00 •
BURGLIN.BRIAN 101.33 • 101.33
'URGLIN .BRUCE 101.33 - 101.33
BURGLIN.DAVID 101.33 - 101.33
BURGLIN .JOSEPH 101.33 - 101.33
RIMA,BARBARA C 101.33 • 101.33
GREMILLION.ANNE L 79 .38 79 .38 -

LOV ICK ..ROBERT  G. JR . 79 .38 79 .38 •
READ.NANCY L 79 .38 79 .38 •

SPINKS.M ARGARET L. 79 .38 79 .38 -

TRANSWORLD OIL & GAS LTD 68 .04 49 .3 7 18.67
TWO FOUR SIX  EXPLORATION INC, 68 .04 49 .3 7 18.67
LEEDE.EDWARD H 64 .62 35 .34 29.28
NANA REGIONAL CORPORATION  INC 64 .50 . 64.50
BATTLEY KENNETH W. 49 .45 • 49.45
RYLANDER.MARIAN IR IS 35 .00 35 .00 •
PACIFIC LIGHTING GAS DEV CO . 32 .00 17.50 14.50
DONNELLY.RICHARD 29 .08 15.90 13.18
GRACE PETROLEUM  CORPORATION . 27 .22 19.75 7 .47
SUNLITE INTERNATIONAL INC. 27 .22 19.75 7.47
ARTUS.WILLIAM D. 23 .54 • 23.54
HUGHES.KINGDON R 23 .04 12.60 10.44
DOYON LIMITED 21 .50 - 21.50
CHAPARRAL ROYALTY COMPANY 1 4 5 4 7 .95 6 .59
LEEDE AND PINE. 12 .92 7 .07 5.86
CHRISTIANSON.CABOT 9 .42 - 9 .42
PERRY  (EStATE OF ).JOHN  W 7.27 3 .98 3 .29
SEARLS .ROBERT  JR 7 .27 3 .98 3 .29
POPE .JOHN C 3 .06 - 3 .06
ROBERTS.CATHRYN 3 .0 6 - 3.06
WOODBINE PETROLEUM . INC.. 0 .53 0 .53 *

2 .810 .888 .29 1 .7 4 5 .7 1 8 .4 8 1 .084 .169 .76

* Arco and Atlantic Richfield Combinod 1/9/96 GRNDTTIJCLS



CLOSED LEASES
04-Jan-96

STATUS DATE TOTAL ACRES

1967 4 .3 29 .9 9
1968 20 .9 03 .4 7
1969 23 .8 9 7 .4 8
1970 65 .8 0 8 .8 2
1971 60 .2 23 .7 9
1972 8 5 .8 6 0 .9 5
1973 53 .3 72 .4 8
1974 12 .216 .39
1975 6 2 .9 76 .3 e
1976 159 .986 .82
1977 2 3 8 .4 93 .7 4
1978 2 7 1 .4 8 7 .4 9
1979 76 .7 02 .8 3
1980 2 .2 9 5 .4 7
1981 2 1 .6 1 4 3 3
1982 20 .0C 4.64
1983 24 1 .9 2 3 .7 4
1984 26 7 .9 8 2 .6 2
1985 3 9 0 .0 8 . .2 8
1986 47 3 .4 64 .9 4
1987 73 0 .0 63 .6 3
1988 3 9 9 .8 23 .2 3
1989 2 2 9 .1 4 3 .0 8
1990 8 5 2 .1 9 7 .3 9
1991 30 1 .6 59 .4 3
1992 37 5 .8 4 9 .5 0
1993 3 2 3 ,7 7 4 .5 8
1994 6 5 8 .3 7 5 .9 8
1995 7 2 2 .6 4 3 .1 5

Grand Total: 7,147,158.12
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F i v e - Y e a r  O i f ,  a n d  G a s  L e a s i n g  P r o g r a m

P U B L I C  N O T I F I C A T I O N  S C I . a D U L E

A l a s k a  D e p a r t m e n t o f N a t u r a l R e so u r c e s 
D iv is io n  o f O i l  a n d  G as

Proponed So le A rea Sr Date
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C o n t r a c t  T e r m s

•  T e rm

T h re e  Years
Ja n u a ry  1, 1996 to  D e c e m b e r  31, 1998

•  Q uan t i ty

30  p e rcen t  o f  P ru d h o e  B ay Unii  roya lty  p ro du c t io n  
A b o u t  4 0 ,0 0 0  barre ls  p e r  day  in 1996 d ec l in in g  to 
3 5 ,0 0 0  barre ls  p e r  d ay  by 1998.

•  P rice

•  P u rch a se  P rice  R e o p e n e r

• Securitym

•  In-S tate  P rocess ing

•  Local Hire



P r i c e

E x x o n ’ s  W e s t  C o a s t  R o y a l t y  V a l u e

•  F o r T e s o r o :  P r ice  ce r ta in ty .  R e tro ac t iv e  p r ice  
ad ju s tm en ts  d u e  to p r o d u c e r  “ t ru e -u p s” an d  au d i ts  are 
m in im ized .

•  F o r  A laska :  P r ice  e x c e e d s  va lue  o f  ro y a k y - in -v a lu e  oil 
(R IV ) .

•  P r ice  c o m p e n s a te s  fo r  “ d isp la c e m e n t  e f fec t” and  
“co m p e t i t iv e  e f fec t .”

P u r c h a s e  P r i c e  R e o p e n e r

•  T e so ro  and the S ta te  c a n  ren eg o t ia te  the p r ice  i f  the  
e x p o r t  ban is lifted.

•  If  the S ta te  and  E x x o n  re n eg o t ia te  the E xx on  roya lty  
va lue  u n d e r  the  te rm s  o f  the A N S  R oya l ty  S e t t l e m e n t. 
T e s o r o  m ay  te rm in a te  the  co n t ra c t  if  the n ew  p r ice  is not 
to its liking.



S e c u r i t y

•  L e t te r  o f  Credit, eq u a l  to the value o f  75-days  de l ivery  o f  
RIK.

• C o v e rs  S ta te  e x p o su re  to “D efau l t  R isk ” and  
“ D e n o m in a t io n  R is k ”

•  I f  T e so ro  and  the  S ta te  agree  to an  a c c o m m o d a t io n  that 
will m it iga te  the D en o m in a t io n  Risk , the L e t te r  o f  C red i t  
re q u irem en t  will be  re d u c e d  to 60-days.

I n - S t a t e  P r o c e s s i n g

•  T e s o ro  is o b l iga ted  to ref ine  80 percen t  o f  the R IK  in its 
N ikiski  re f inery .

•  P rov ides  c o m m e rc ia l  f lexibil i ty  to T eso ro  to  o p t im iz e  its 
re f inery  o pe ra t ion

•  P rov ides  the  S ta te  w ith  a s su ran ce  that benefi ts  o f  the sa le  
will stay in-state .

, Kl* ' Kl  -  it'* - 1 - ' 4 * '



L o c a l  H i r e

T e s o ro  will hire A la sk a n  c i t izens  to the extent a l low ed  
by  the C ons t i tu t ion .



I n - S t a t e  B e n e f i t s

C a s h  V a l u e  O f f e r e d

•  T eso ro  will pay a price that ex ceed s  the va lue  o f  RIV.

•  C o m p e n s a te s  for potentia l  losses  in royalty  and  
sev e ran ce  tax rev en ues  a t t r ibu ted  to the “d isp lacem en t  
effect.”

AS 38 .05 .183(1 ) 
and AS 38 .06 .050(1 )

E c o n o m i c  a n d  S o c i a l  E f f e c t s

•  iv-soro e m p lo y s  189 peo p le  in the Kenai  P e n in su la  
B oro u g h  and  a total o f  552  p e o p le  s ta tewide .

•  T e so ro  p ay s  $1.3  m ill ion  in local p roper ty  taxes.

•  T eso ro  p ay s  $7 .6  m ill ion  in var ious  incom e,  payro ll ,  and  
exc ise  taxes.

• N o  in c rem en ta l  e f fec ts  on  local soc ia l  in f ra s t ruc tu re  
(schoo ls ,  roads,  pub l ic  safety ,  land  use, e tc .)  is 
an t ic ip a ted  as a resu l t  o f  the sale.

A S  3 8 .0 5 .1 8 3 (2 )  
and A S 3 8 .0 6 .0 7 0 (3 ) ,  ( 4 ) ,  and ( 5 )



B e n e f i t s  o f  I n - S t a t e  R e f i n i n g

•  T h e  S ta te  im ports  15 pe rcen t  o f  its pe t ro leu m  p rod u c ts  
requ irem en ts .

•  Im po r ts  will be  d isp laced  by in-state  re f in ing  and  m o re  
ag g re ss iv e  com pet i t ion  will bene f i t  local co n su m ers .

AS 38 .05 .183(3 ) 
and AS 38.06 .070(2 ), (6 ). and (8 )

A b i l i t y  o f  T e s o r o  t o  P r o v i d e  R e f i n e d  P r o d u c t s

•  T e s o ro  has  been  in bus iness  in A la sk a  since 1969.

•  It c o m m a n d s  a 30  pe rcen t  sh a re  o f  the local m ark e t  in 
d iesel  fuels ,  j e t  fueis ,  and  g aso l ine  and  it is a m a jo r  
su p p l ie r  o f  p ro p a n e  and  bu tane .

AS 38 .05 .183(4 ) 
and AS 38 .06 .070(6 )



E n v i r o n m e n t a l  E f f e c t s

•  T an ke rs .  N o  increase  in t a n k e r  traffic  b e tw e en  V a ld ez  
a n d  N ik isk i  is an t ic ip a ted  as a result  o f  the sale. 
T e s o r o ’s recen t  re f inery  e x p a n s io n  m e a n s  that few er  
o u tb o u n d  sh ipm en ts  o f  p n  duc ts  will occur .

•  A ir  Q uali ty .  T h e  sa le  will  not co n tr ibu te  to  an increase  
in em is s io n s  at the re f inery .  T e s o ro  n o w  o p e ra te s  un de r  
A D E C  A ir  Quali ty  C on tro l  perm its .

•  G ro u n d w a te r  and Soil  C o n ta m in a t io n .  U n d e r  
co m p l ia n c e  with A D E C  an d  the E P A ,  T e s o ro  is 
u n d e r ta k in g  a long te rm  c lean-up .  T h e  sale  will 
co n t r ib u te  to the co n t in u e d  e c o n o m ic  o p e ra t io n  o f  the 
re f inery  and  the c lea n -u p  p rog ram .

AS 38.06.070(7)



D i s p l a c e m e n t  E f f e c t

I f  the North Slope producers take ali o f ou r roya lty  oil "in -va lue ," 
then their shipments wiil look like this:

40,000 +
( Tesoro;

In percentage terms:
4%  +

660,000 
(C A  and WA)

66%

The calculation o f royalty value (and severance tax) is:
($12 x 4%) + ($12 x 66%) +

300,000
( G u lf Coast)

30%

($10 x 30%)

= 1,000,000 
.  (T i. J )

=100%

I f  the state sells o il to Tesoro, the producer's placements on the West Coast 
are reduced by 40,000 barre ls . The ir shipments w ill now look like this:

660,000 
(C A  and WA)

0  +
( Tesoro)

In percentage terms:
0% + 68.75% +

The calculation o f royalty value (and severance tax) is:
($12 x 0%) + ($12 x 68.75%) +

300,000
(G u lf Coast)

3125%

($10x3125%)

=960.000

=100%

In  this exumple, the state loses two cents on every ba rre l o f  roya lty and severance tax 
(together about 2 5%  c f 960 ,000) o r  $4,800. T o make up the difference, an auditional 

twelve cents has to be added to each Tesoro barre l (40 ,000 x $.12 = $4,800).
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North Slopo Royalty Crude Oil Production Forecast
(MBOD)

1995 1996 1997 1998 1999 2000 2001 2002 2003
Prudhoo Boy UrVf 143 135 127 116 106 95 85 75 69

Kupautk Rivet Unit 39 38 38 38 37 37 35 32 29
Milno Pomt 5 7 7 8 9 8 7 6 6

Fndicott 13 12 10 9 8 7 6 5 4
Total Royoity: 200 192 182 171 159 147 133 118 108

minus RIV Roq'd for Field Cost Allowance
Ptudhoe Bay Unit 14 14 13 12 11 10 9 8 7

Kupourk River Unit 3 3 3 3 3 3 3 3 2
Milno Pomt 0 0 0 0 0 0 0 0 0

Endicott 1 1 1 1 1 1 0 0 0
IB 18 17 15 14 13 12 10 10

minus Current RIK Contracts
Mapco 35 35 35 35 35 35 35 35 35
Tesoro 39 - — — — — — — —

total Curront RIK Obligation 74 35 35 35 35 35 35 35 35
ANS Royalty Oil Avallobla to Supply Now RIK Controcn:

108 140 130 121 110 99 86 73 63
Now tosoro <3 30 0% - 41 38 35 - *• - —

ANS Royalty Oil Romolning: 10B 99 92 B6 110 99 86 73 63
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M a jo r North Slope R IK  Contracts to In-State Purchasers Since 1980

total Volumos Purchased 
(RarroH)______

1.742.342
6,721.236

48.418.344
8.611,247

Pi/rchasor
C m  tract

Period

67.841.239

83.856,765

3.148.152
2.511.064

11.618.844

17.278.059

156.560.265

3.030.0) 1 
 0

3.030.011

MAPCO

Pelrostar
P o tro  S tar 
P ofro  S tar JV

Tosoro
T esoro  1 
Tesoro 2 
T esoro  3 
T esoro 4 
T esoro  5 
T esoro  6

1 /8 0  - P re sen t

1 2 /8 6 -1 2 /9 1
3 /9 2 - 1 2 /9 3

Tote! Potrostar

7 /8 0 -6 /8 1  
7/80 

12/81 - 1/82 
1 /8 3 - 12/94 
1 0 /8 5 -8 /9 0  
1 /9 5 -1 2 /9 5

T esoro  7 (N e w  Tesoro 1 /9 6 -1 2 /9 8

S u b to ta l 
Loss: C h e v ro n  E x c h a n g e  Barrels

Total Tosoro
S-mrco Alaska Department ot Natural Rosown.es Dtvrtwn. .1 C h i and G<r.

1.737.253
821.100
838.299

171.473.974
8.657.384

14.600.000 (est m afod)
41.391.000

239.519.011
16.015.501

223.503.510

Chovron
C h e v ro n  1 
C h e v ro n  2 
C h o v ro n  3 
K uparuk
P o tro s ta r  P u rc h a se s

1981 190? 1983:1984 1985
7 /8 0 -6 /8 1  
5 /8 3  - 5 /8 4  
5 /8 4  - 7/91 

1 2 /8 6 -1 2 /9 1  
1 2 /8 6 -1 2 /9 1

S u b to ta l 
Plus: Tesoro E x c h a n g e  Barrels

Total Chovron

Goldon Valloy Eloctric Association
GVEA 1 
GVEA 2 
GVEA 3

6/81 -5 /8 4  
6 /8 4  - 9 /8 5  

1 0 /8 5 -1 2 /9 1

Total GVEA

I986|I917|1980 1989119S0 19911199?

n s . TADIC* i
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Comparison of Tesoro Contract Price 
and the Value of RIV



P re l im in a r y  F in d in g  an d  D e te rm in a t io n  

to  S e ll R o y a lt y  O i l  

to

T e s o r o  A la s k a  P e t ro le u m  C o m p a n y

&
A * JUI Umritwk of
^  N A T U R A L

R E S O U R C E S

Division o f Oil and Gas 
3601 “C H Street. Suite 1380 

Anchorage. Alaska 99503-5948

March 21. 1995


