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DNR BUDGET OVERVIEW
SENATE FINANCE COMMIT! EE
JANUARY 31, 1996
DISCUSSION OF NAVIGABILITY

Senator Frank: Opened discussion by expressing concern about deletion of
navigability section in DNR and subsequently blaming legislature, indicated
that navigability should be high priority Really concerned.

Comm. Shively: Doesn’t mean he will not determine navigability. Only
place navigability can be determined is in federal court. Many body of
waters there will be no argurrjnt. Some bodies will contested. His strategy
Is to look at where conflicts take place. Three rivers ripe for determination.
DNR will provide support and DOL has been asked to pursue those. May
be river on Kenai and west side of Cook Inlet where there may be a dispute
and DNR will support those. DNR will not generate litigation for litigation
sake. Ifisan endless hole to pour money. No one is going to litigate the
Yukon River but there are small lakes and rivers where there will be
disagreements DNR will concentrate on these.

Senator Frank: We have a document saying you will not be doing
navigability.

Comm Shively: Doesn’t say exactly that. Will concentrate on three rivers
conflicts.

Senator Frank: Are there other areas being disposed by the federal
government where there are potential 'osses of navigability.

Comm: Shively: No statute of limitation on navigability. Navigability is
determined at statehood.

Senator Frank: What were the two pecple doing - $130,000,

Ccmm. Shivoly: ldon’t know



Senator Frank: Need to get back and discuss this more fully. Legislature is
extremely concerned.

Commissioner Shively: State interest only goes when state interest is being
challenged.

Sen. Reiger: Has any body of water been determined as being non-
navig3ble this past year. Inother words has any state interests been lost?

Commissioner Shively: Not to my knowledge.
Sen. Reiger: No statute of limitation.

Comm. Shively: State cannot stipulate away. No administrative procedure
for determining navigability. We can agree not to litigate.

Sen. Reiger: Has that happened?
Comm. Shively: Not to my knowledge.

Sen. Halford: Asked about language included in BLM transfer documents
which acknowledges that navigable waters belong to state - in title patent to
third parties. You stopped that effort.

Comm Shively: No. The bulk of those land transfers to native people has
taken place. ldon't know the answer.

3en. Halford: Is your position that the transfer documents should contain
language that navigable waters belong to state?

Comm. Shively. |believe itwould be a good idea Idon't believe itwould
make any difference, however.

Sen. Halford Isn't that the reservation that was in the patent?

Comm Shively: 1don’t know the answer to that. Federal government
cannot transfer away something it does not own.
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Sen. Frank: The difference is who is going to litigate - a private party or is
the state going to protect its interest The state doesn’t want to back away
from asserting its interest in navigable waters.

Comm. Shively: An it shouldn't, if that interest is being directly challenged.
Sen. Frank: Get back to us. We need to understand this issue better.

Sen. Halford: One of highest priorities of Department.



NAVIGABLE WATERS QUESTIONS

UPDATED: 2/5/96

1. Alaskans (guides in particular) are being denied permits to use state owned
submerged lands and navigable waters by federal agencies This is occurring statewide
and specific examples include the Kisaralik Lake and River, Arolik River, Eagle River,
Karluk River, Situk River and Placer River. What is being done about it?

1. Federal agencies like the National Park Service are restricting use of state
navigable waters through permitting requirements. Are the states interests being
defended? What is being done?

1 The State is incourt over the determination of navigability and quiet title on
portions of the Black, Kandig, and Nation Rivers. In 1996, Director Tileston write:

"A final federal court determination on the upstream boundaries of these three
river segments has a major and significant impact on tho state ownership of a
substantial portion of all small to medium sized rivers in Interior, Southcentral,
Southwestern, and Northwestern Alaska. The BLM also determined that the
interconnected sloughs on the Black River wore nagivable. A final court
decision on the interconnected slough issue has significant statewide

implications.*

Does the Department of Law have the information necessary to adequately defend the
state's position in this case?

1 The State of Alaska gave notice of its intent to file quiet title actions on nearly
200 streams in Alaska. What is being done to complete the quiet title process?

1. It is our jnderstanding that there is considerable concern over the navigability
determination for the Russian River on the Kenai Peninsula. What is being done to
protect the state's interests here?

1 It is our understanding that DNR has an automated navigability database. If
determinations are beinp made by DNR and other agencies based on this database,
can you tell me ifall nav ~ability files have been entored into th:s database?

1. Is BLM making navigability determinations now under ANCSA and ANILCA? If
the State does not contest a navigability determination, does it lose its rights to later
contest that determination, especially if tho private landowner proceeds in good faith to
develop or utilize their lands?

1. As a result of the Katio John case, federal agoncies could attempt to exert



1 The adopted or proposed DNR Department Order # 125 raises sevoral important
questions.

e Who is the lead state agency responsible for reviewing BLM land

conveyances?
e How does the public have input into the navigability determination process?

e How are interagency actions coordinated?

1. Are all title or navigabiltiy assertions deposited with BLM being reviewed by the
State?

1 De ..linations of navigability may be critical to the retention of state jurisdiction
over some important fisheries. Are fish and wildlife considerations examined in
developing state policies, like DNR Order # 125, or litigation strategies?

1. On December 5, 1995, the National Park Service proposed general regulations
which in essence affected state jurisdiction over navigable waters within paik
boundaries. Did the State Administration comment on these proposed rogs? What is
the Administration's position? Is the Administration prepared to litigate the regulations
or state title to lands under navigable waters within the boundaries of the national

parks?

1. Has DNR stopped reviewing federal water right applications? Will the federal
agencies institute their own Federal Reserved Water Right program?
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ed ncn-navigablo by the federal government.

In 1983, following %ears 0f neg_otlatlons, lawauits and legislative
aLtempts to solve the navigability problems created by the unusual
surved and conveyance procedures in Alaaka, tha Stafe of Alaska,
che United Staces Department of the interior and the Alaska
Federation of Natives (AFN? agreed that che scandard rules _o
surve¥ should bo followed tor land converances in Alaska. Th
effect of that decision was to treat Afaska surveys and Ia
.conveyances |like federal land surveys and .conveyances ir. oth
staces. The recipients of conveyances from the federal governme
are charged only for the amount of public land that is calculate

the survey,” which does not include tho aread off meandered
rivers, lakes™ and streams.

Tho use of these survey Procedures has eliminated manyof tha
problems associated with'the federal land conveyance programs 1n
Alaska. Submerged landsarc no longer being conveyed to fu lfill
acreogo entitlements. With che exception of lakes smaller than gL
acres and streams narrower chan J.98 feec. navigability
determinations arc no Jlonger being madeprior to federal land
conveyances. Doterminations of ownership of submerged lands can be

nut off tintil p nacural resource wuse or conflict requires
Ifesolution, such aa Issuance of an oil and gas lease, mining claim

or a gravel sale.
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Through the joint efforts of the State of Alaska, AFN and the
department of tho Interior, tho 1983 decision to U3ft che standard
survey procedures for land conveyances in Alaska was legislatively
Approved in August of 1998 whon tho United States Congress pas6ud
legislation (94 Stac. 2439) amending section 901 of the Alaska
National Interest Lands ConservationAct, codified at 43 U.S.C.

a
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1631, The 1988 amendment, sometimes referred to as the Alask
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POLICIES AND PROCEDURES ON
OWNERSHIP AND MANAGEMENT OF
NAVIGABLE AND PUBLIC WATERS
State ownership of the beds of navigable waters is an inherent
attribute of *cate soverelgnty protected by the United Staces
Constitution. »Utah v. Unitit! Sr.atea, 432 U.S. 193 (1987). Under
the doctrine that all staces enter the Union on an equal footin
with respect to sovereign rights and powers, title to the beds o
navigable waters in Alaska "vestad in tho newly formed Stace of

Alaska in 1959. In addition, under thc Alaska Constitution and che
BUbHC trust doctrine, pll waters in the state are held and managed

tho state in trust for the use of tha people, regardless of
navigability and ownership of tho submerged lands under the Equal
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Identification and mana%ement of the beds of navigable waters is an
important policy of the State of Aloska. In" 1980, che state
established a comprehensive navigability program to respond to
federal land conveyances and land management activities under the
Alaska Statehood act. the Alaska Nafive Claims Settlement Act
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ANCSA) and the Alaska National Int

ANILCA). Pursuant to the provisions o

?overnmen_t has issued navigability determ _

akes, rivers and streams throughout the s-ate in an offom» 10
dPtArm-ino  wh«th«v thc Mcate or federal government owns che
submerged lands. Navigability determinations are also made prior
to many state land disposals to insure that adequate public use
easements era reserved.

rest Lands Conservation Act
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inations for thousands of
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The basic purpose of the scato'i program ie to protect che public
rights aesociatod with navigable waters, including in particular
the state's title to the eubmorged lands. Because State and Native
land selections and federal conservation units blanket the scace,
navigability questions have arisen for river3, lakai and screams
throughout Alaaka. The navigabhility of many of chose waterbodies
has already been established. There are hundreds of others,

however, where navigability ia not yet determined.

To help resolve these navigability disputes, a major goal of the
state's navuzablllty program is to “idencify the proper criteria for
determining title navigability in Alaska "and to gather sufficient
information about the wuses and hyeical <characteristics of
individual wacerbodios so that accurate navigability determinations
can be made as disputes arise. Other important” aspects of che
program include monitoring federal land conveyance ar.d management
program* to identify particular navigability dispute*, seekln%
cooperative .. resolution of navigability ° problems  throug
negotiations and legislation, and preparing for scacewide
navigability litigation.

RIPARIAN RIGHTS AND STATUTE OF LIMITATIONS

isputes over ownership of submerged lands in Alaska have arisen
nder e variety of circumstances. The principal source of che
isputes In Alaska is the survey and acreage accountlng system us ad
y thc federal government fof conveying land to the "acate and
ative corporations,
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of land involved in che conveyance.

Alaska, however, Che federal government had not consistently
llowed those survey rules. Unftil 1983, che federal government
ated submerged lands the name as uplands. All bodies of water
t were considered non-navigable by the federal government,
ardless of size, were surveyed as chough they wero uplands and
acreage of submerged lands was charged against ‘the tocal
eage entitlement.

of these conveyance procedures, the navigability of
dies in Alaska have boon x35uos of contention since the
nt of the Alaska Statehood Act and AMCSA. In addition to
amc caused by a lack Of ‘information about many
s, thc situation was exacerbated by tha narrow definition
lity used by tho federal govarnment. Hundreds of
a and streams considered navigahle by the state wera
cn-navigable by the federal governmerit.
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In 1983, following Kear3 0f neq_otiations, lawauits and | |
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attempts to solve the navigability problems created by the u
survey and conveyance procedures in Alaska, the State of A
the United Staces. Department of the Interior and the A
federation of Natives (AFN? agreed that ch® standard rule
surve¥ should bo followed tor “land conveYances in Alaska.
effect of that decision was to treat Afaska surveys and |
conveyances like federal land surveys and .conveyances in ot
states. The recipients of conveyancoo from the federal governm
are charged only for the amount of public land that is Calculate
the survey,” which doed not include tho areas of meanderod
rivers, lakes and streama.
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The use of these survey procedures has eliminated many of th®
problems associated with the federal land conveyance programs in
Alaska. Submerged lands arc no longar being conveyed to fu [fill
acreage entitlements. With the exception of Tlakes smaller than jo.
acres  _and streams narrower than 198 faet. navigability
determinations arc no Jonger being madeprior to federal land
conveyances. Doterminations of ownerahip of submarged lands can be
nut off until- a~nacural resource use or conflict requires
ifesolutionT such as issuance of an oil and ga3 lease, mining claim
or a gravel sale.

Through thc joint efforts of the Stats of Alaska. AFN and the
department of tho interior, tho 1983 decision to use the standard
survey procedures for land conveyances in Alaska was legislatively
approved in August of 1968 whon che United States Congress pascud
legislation (94 Stac. 2430) amending section 901 of thc Alaska
National Interest Lands Conservation Act, codified at 43 U.S.C.
1631. The 1988 amendment, sometimes referred to as tho Alaska

»iv., 12/3/14
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Submerged Lands act, requires that the standard rules of su
the SLM Manual .af Surveying.. In.iLrucriQOJi be used for al
surveys under the Alaska™ Statehood act and ANCSA, The
amendment also repealed tho Section 901 stature of limitations
would have required the state to file a laweult within a very shore
period of tim® in order to preserve ita title to the beds of
navigable waters convoyod to Native corporations by the federal
government as a result of erroneous navigability deéterminations,
poor maps, surveys or whatever.

Evan with this legislation, a major problem concernlnﬁ navigability
decisions made by the federal government under tho old system
remains unresolved. At issue are che hundreds of erroneous non-
navigability decisions and the resulting submerged land conveyances
made = to ANCSA corporations in previous yoars. In_ addition, to
comply with ch® meandering requirements of the BLM Survey Manual,
the federal government ia still required to make navigab
determinationS for lakes smaller than 50 acres and rive
streams narrower than 198 feet in width to determine if
waters must be meandered.

MAVTHIASTLTTY CRITERIA

The greatest hurdle to overcome in che state's efforts to ide
and manage navigable waters has been the Iong-standlng differe
of opinion between che State of Alaska and the United Sta
regarding the application of tho test for determining ti
naV|Pab|I|ty. Navigability is a question of fact, not a sim

formula. Variations _in. waterbody wuse that result f

i
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t

lega
d'?erent physical characteristics and transportation methods and

i ff

needs must he taken into account. Thero ar® many legal precedents
for determining navigability in ether states based upon the
particular facts presented in those cases. In Alaska. though, wa
ar* just beginning to got tho final court decisions that ore
necessary to provide legal guidance for accurate navigahility
determinations.

Tho physical characteristics and uses of a waterbody used by the
state “for asserting navigability, commonly referred to as
navigability ‘criteria*, are based uPon legal principles thot have
been established by the federal courts. Those criteria are applied
to rivers, lakes and streams throughout tho state and take into

account Alaska's geoghraphy, econony, customary modes of water-based
transportation ard che particular physical characteristics of the
waterbody under consideration.

Th® federal test for dotormining
a_hundred years ag}o. In the lan

i vigability was established over
e
17 U.S. (19 wall.) 557, 563, (!

na
dmark "decision of The Daniel. Ball.
870), the Supreme Court declared:

>»v. 13/3/14
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Those rivers must ba regarded as public navigable rivers in
law which are navigable in fact. And they are navigable in
fact when they are used, or are susceptible” of being used, .in
their ordinary condition, as hl%hways of commerce, over which
trade and travel are or may ba conducted in the customary
modes of trade and travel on water.

Althou?h The Danis! Full test in accepted as the correct standard
for determining navigability, there has been a lot of disagreement
over application of many of the term and phrases used in Thp

BoJLL test to the spo ¢ u8es of Alaska's lakes, rivers and
streams. The State of ka uses che following incerprecacion of
that test as the basis for it navigability program.

The Wnterbtdv Must Be-Usable As a Highway For the Transportation
People nr Goods. ~Interpreting the requirements chat navigab
waterbodies be used or usable as ‘highways of commerce*. Che court
have ruled chat the central theme of titfe navigability is that th
waterbody be capable of use as a highway which people can uso fo
transportlmﬁ goods or for travel. Neithér the types of goods bein
transported nor che opurpose of the travel " are important i
determining navigability. Transportation on water associated with
recognized cotmierciol activities in Alaska, such aa mining, cimber
harvesting, and trapping is evidence of,naV|gab|Ht¥. The use of
waterbodies for transportation in connection with natural resourcea
exploration or development, government lagd mana%ement, managemont
f flsh_and_?ame resources, 0r scientific research ie also evidence

navigability, Travel by local raoidencs or visitors for the
rpose of hunting, fiahing  and trapping, or as a means of access
an area can be used to establish navigability. The sama holds
recreational _transportation, including personal travel and
fessionally guided trips.
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Tho susceptibility element of title navigability is very |m£ortant
for che identification of navigable waterbodies "in Alaska. ecause
of Alaska's sparse population and lack of development, there aro
hundreds of remote rivers, lakes and streams where there is little
or no evidenco of actual wuse. Rocause c¢f their physical

Mv. 13/S/04
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characteristics, however, many of these remote waterbodies could be
uood for trancporcing people or goodG if thore over was a neod.
Under these circumstances, they are considered legally navigable.

Trnnannrrat*.jon Munr. Bn Conducted In bhft.CUStomarv Modes Qf Trade
rnH Travel Qn Water. A finding of navigability does not require
use or capability of use by any particular mode of transportation,
onIY that the 'mode be customary. The courts have held chat
customary modca of transportation on water include all recognised
types and methods of wacar carriage. Unusual or freak contrivances
adapted for U3« only on a particular scream are excluded.
Cus omarY, modes of trade and travel on water in Alaska include, but
are not limited to, barqes, scow3, tunnel boats, flat-bottom boats,
Bollng boats, river hoats, boats p_ro%elled by jet units, inflatable
oats, and canoas. in places suitable for harvesting timber, the
flotation of logs ia considered a customary mode of transportation.

Tha mode cf travel must also he primarily waterborne. Boats which
may be taken for short, overland portages cLuollfy. The courts have
ruled ch<c the usg of a lake for takeoffs and landings
floatplanes is insufficient, in and of itself, to establish
navigability.

Without expressly rejecting the claim, at least two court decisions
n Aleak* have suggested that winter travel on tho surface of a
rozen river or lake is probably not evidence of navigability. The
lvers .involved in the two adéudlcated cases were both found
_awgable baaed upon summer use boats, however, and it appears
ikely that most waterbodies in Aldska that are used as highways in
inter can also be trsvelled by at least small boats in tha summer.
ecause of this, the stats neod not rely upon winter travel to
u

pport navigability.

ater2_KusL Ba Navigable In Th*ir Natural and Prdinr.rv Ponriir.ion,
waterbo_d){ which can be used for transportation only hecause of
bstantial man-made improvements to the condition of the
atercourse is not navigable for title purposes. However, if
nsportation does or could occur on the wacerbcdy even without
improvements and che improvements woul only  make
sportation p*>sir-r or faster or possible for larger boats {e.g
ing), it ia still considered navigable -or title purposes.

|
f
[
n
I

mwé

w
coo=o»=
DX p

_‘
o =

g
preeence of physical obstructions to navigation (rapids, falls,
% etc.) does not render a_ waterway non-navigable if the
e
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can bho navigated despite tho difficulties or if Ch

can ho avoided by other mean3, such as_Portaglng,
poling. A waterbody is also navigable even if seasonal
S

do"not allow it "to be navigated at all times of the

n
n

10
10
or
tion
Howe | | |
and unpredictable periods of high water i
Mv. U/J/H

::U

~ ——o o — O~ — —+

(q>]
QD
—

ver, a waterbody which is only navigable at infrequent
g noc normally considered
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navi%able. The fact chat a waterbody may be frozen for several
months of tha year does not render it non-navigable if it s
novigablo in its unfrozen condition.

TMtle Mflviaability Is Determined-Aa-0C- Thn. DaXe Df Statehoode To
be considered n_awqable for title purposes, the waterbody must have
bee i navigabhle in 9?9 (when Alaska became a_ stato). This clement

of the navigability test focussa on the physical characteristics of
the waterbody and whether chose characteristics have changed
significantly” since statehood. Host waterbodies have Thot
physically “changed enough since statehood to alter their
navigability. Assuming there have been no significant changes in
the_ph%swa characteristics of thc waterbody, a waterbody tha.. ia
navigable today would be considered legally navigable in 1959 as
well. Exceptions might include tha creation, by nacural or man-
made causes after statehood, of a totally new lake, river or canal
now used for navigation. Such a wacerbodr would not be considered

navigable for title purposes. Converse a waterbody which was
navigable in 1959 but, because of natural or man-made physical
changes, is no longer navigable in fact would acill be considered
navigable for title purposes,

NftyiG AfliLXrr critsiiijuplsput£b

Because of differing legal interpretations of court navigability
decisions, several aspects of the criteria used by the state to
decen.txne navigability have been disputed by the . federal
government. As a diroct result of these criceria disputes, msn
waterbodies considered navigable by che state have been determine
non-navigable by the federal government.

The major criteria dispute has been over che type or pur1pose of the
transportation required to establish navigability. he federa%
0

government has inserted that a waterway roust bo used, or capable

use, for transporting commerce to be considered navigable. Other,
‘noncommercial* _trans,f),ortatl_on uses ar* not considered sufficient
to establish navigability, in this context, the federal government
has claimed that che only relevant ‘commercial' transportation  is
tha distribution of goods for salo or barter, or che transportatio

n
for hire of people or things. The federol government has admitted
that professionally guided transportation on Alaska's rivers, lakes
and screams constitufes conmerce. but navertheloss has argued that
the waters are not beln? used as a navigable 'h|%hway* when
recreation is involved, but rather more as an amusement park. The
federal government has therefore claimed chat waters used only for
commercial recreation ars legally nonnavigoble even though they may
be navigabla in fact.

M«. 19/3/94
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Through, che work of the state'a navigability program, this
definttion has beon repeatedly rejected by “thecourts, mo8t
recently in the Gulkana River case. ~Alaska v. "Unitad States, 662
F.Supp.455 éD.AIaska 1986), affirmed aub_nom. A.laakfl—V.— frhtnau,
jnr?.. 891 F,2d 1401  (9th Cir. 1989), Applyln? the correct
definition of navigability, many of the submerged lands chat the
federal government attethed to conve)( to ANCSA corporations should
have been recognized as elon_?lng_to he atate. The state aE(peaI.ed
many conveyances to protect its title. As occurred in the Xankik-
Mation Rivers appeal, ~ Appeal of Dovon, 86 X.D. 692 (ANCAB 1979),
Alaska Native corporations aloo found it necessary to challenge

erroneous federal determinations of non-navigahility to insure they
would not be deprived of any portion of their entitlement by being
charged for submerged land ownad by the atate.

The fodoral government has also argued thac aluminum boats, hoats
proPeIIed by jet units, inflatable boats and canoes arc not
customary modes of travel for Che purpose of determining
navigability in Alaska. As a result, many waterbodies navigated by
these types of watercraft have been found legally non-navigable bY
tho federal government, The claim is that theSe boats represen
post-statehood technological advances, are coo small to be
considered ‘commercial',” or thac most “commercial* use of the
watercraft developed after statehood.

. Another navigability dispute involves remoce, isolated lakes. The
federal government haa found many of these lakes legally non-
navigable. even though they are” physically capable™ of" being
navigated. Thc federal government's contention i3 that a navigable

connection to another area is necessary to mske travelon a remote
lake worthwhile. Otherwise, the federal government views the lack
of development in the area around the isolated lake as an
indication that the lake will never be wused for commercial
transportation.

To resolve these navigability criteria disputes, the state has
actlvel;( pursued a Ilimited "number of court cases challenging
particular findings of non-nawqablllty by the federal governnient.
With tho sola exception of floatplanes, the courts have agreed with
the naV|gab|I|tY. criteria presented by che State of Alaska and have
r%Jected the. Iimitations suggested by the federal government,
These cases includa:

Gulkana P.vgiL»., In this case, both in the U.S. District Court and
on appeal to the U.S. Court of Appeals, the federal courts rejected
tho federal government's restrictive interpretation of thc phraae
* highway of ccmrrorce* in the title navigability test. The federal
district court stated that to dcmonstrata navigability, it is only
necessary to show thac the waterbody is physically capable of *tho

«\/. 13/2/14
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most basic form of commercial use: the transportation of people or

?oods.* Because the Gulkana River can be used for the
ransportation of people or goods, the Gulkana River was found
navigable,  Alaska _v. United States. 662 F,Supp.455 (D.Alaska
1907%. On appeal, "the court of appeals affirmed the district
court's finding of navigability. Alaaka Alitrua. .Ins*., 892 F.2d
1401 (9th Cir.” 1989) . The court of appeals found thac the modern
uoo of the Gulkana River for guided hunting, fishing and

sightseeing trips ia a commercial use and, since cho physical

aracteristics of the river have not 3|%n|f|¢ant|y changed since

59. provides conclusive evidence that the river was susceptible

commercial U3Q at statehood. Tha court also found thac modern
h

O 0O

d
flatable raftd can be used to escablish navigability. In April
90, the United States Supreme court denieda request by Ahcns,
c. to reconsider and overturn che court of appeals decision. The
lkana River precedent ia now binding on all fu'ure navigabhility
erminations in Alaska.
k
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Nation .Rivers. In this administrative apPeaI, the State

_corporat>on,

— —ho

d t

a and Doyon Limited, an ANCSA regiona

ully established that the use or atisrfpHhiliey of woe «f
§i~ otream og an 18-24-foot wooden riverboat “capable of
at least 1,000 pounds of gear or suprplles Is sufficient to
h navigability. Eased upon the use of these tyPes of boots
the transportation of goods and supplies by fur rapﬂers, as
aa extensive historic "and contemporary car.oe uae. cho court
nd the Kandik and Nation rivers, ip Interior Alaska, pavigable.
eAJLjafLDQYon, 86 X.D.6S2 (ANCAS 1979).

qgcak RJLjauc. _in this federal district court case, the Alagnak
er, the Nonvianuk River, Kukaklek Laka and Nonvianuk Lake ware
found navigabla. Those interconnected waterbodies are located
he Bristol Bay region of Aleska, south of Lake Iliamna. Their
ary transportation une is for commercially guided hunting,
ng, and _eightseeing and for governmént™ research and
gement.  They also serve os a means of access for local
ents to their homes and to the surrounding areas for
istence hunting and fiehing. After several years of
ation, the federal government conceded chat these rivers ana
2ar*19n0a5v)|gab|e. Alaska v. United 5tsr.es. No. 82-201 (D.Alaska

r.uAka R.lvrr..  The recommended decision in this administrative
al agreed with tha Scace of Alaska's position thac pos
hcod commercial river rafting operations arc sufficient
ablish naV|Pab|,I|ty. Baoed uPon that typo of uao. t
nistrative Tfaw judge who hoard tha case recommended that
kn Rivor, in SoUthcentral Alaaka, be found navigable. T
.rty. of Interior, over cho state's objectionS, assum
diction over the case and stayed implementation of ¢
Mv. 1J/J/H
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recommended decision. No action has been caken in th* case sinca
that time. Appeal n fAlnaka. No. 82-1133 (IDLA Roc. Decision Aug.

18, 1983)

Pipphnckcr T.wk™ ~ Tho atate claimed that tha extensive uae of
loatplanes on Slopbucket Lake, a twenty acre lake adjacent to Lake
llifamna. was sufficient to _establish 'navigability. Tho fedaral
court* re{ected this viaw. The courcs reasoned that floatplanes do
not use tho lake as a na_wgable highway; they just take off and
lend thoro. Manka v. .United States. 754 F.2d "851 (9th Cir.) ELEXL
denied. 106 S. Ct. 333 (1985).

IDENTIFICATION QF NAVIGABLE .WATERS

Evert if the criteria for determlnlnﬁ navigebility in Alaska were
totally agreed wupon, it still would be difficult to prepare a
complete lrst of all of the navigable lakes, rivers and streams in
cho state. Much of Alaska has not yet been surveyed and many maps
are inaccurate and out-of-date. It ia an immense and complex task
mmply to identify and locate all of the thousands of named and
unnamed lakes, rivers and streams in the state which might be
considered navigable. Furthermore, once a potentially navigabhle
lake, river or stream has been identified, detailed ‘information
about its size and usos i3 necessary for an accurate navigability

determination, Because of Alaska's undeveloped and remote
character, gathering. navigability information_  is Dboth ftime
.consuming and .expensive." .Finally/ administrative navigability....

determinations mad* by the state or the federal %overnment are
always subjoct to legal challenge, since only the courts can
authoritatively determine title to submerged land*,
D

espite those difficulties, both the state and the federal
%overnm_ent_ an freci]uently called upon to issue navigabili
eterminations, Although "the requirement that BLM adhere to t
meandering requirements of the BLM Survey Manual has eliminated c
n*ed for "navigability determinations on the larger rivors, lak
and  streams, which must now bhe mcanderod regardless
navigability, navigability determinations are still required f
the smaller rivers, lakes and streama to determine if they are to
be meardered at the time of survey. Because of this, some
navigability determinations tre still made for nearly every federal
land “conveyance under ANCSA or the Alaska Statehood act.  The
management plan for nearly every fedoral Conservation System Unit
(C5U) also addresses the navigability issue.

t
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Federal navigability determinations are reviewed by che itace to
insure that available information sources wero used and interpreted
correctly. Where che federal government determines non-navigable
a waterbody which ia considered navigahle by tho stece. the stato
may providé che government with supPlemental inforn™-ion about the
uses and characteristics of he waterbody to obtain a
redetermination of navigability.  Under some <circumstances the
scate needs to make its own navigability determinations, 3uch _as
for a oil and gas lease sale, land dispocal, material sale, mining
claim, or another use of state land or resources requiring a
determination of ownership of submerged lands within the affected
area.

For large, undeveloped region* of Alaska thera tray be little or_ no
accurate waterbody wuse or physical characteristics information
available for making navigability determinations. When information
IS Iacklnq, and it must make a nawgablllty_determlnatlon_, the
scate is Torced to rely solely upon the physical characteristics
shown on maps and aerial photographs. In these cases, thc state
identifies as navigable all streams depicted on che U.S.G.S. maps

with double lines f{generally at least 70 feet wide) and having an
average gradient over the length of the scream of no more than 50
feet per mile, with rare exceptions, the state's experience has
been chat stroams of this type are da*p enough and wide enough to
be navigable by oats carrying persona or goods and must therefor?*
b* -considered” levilly navigable.  Streamj depicted, with singlo
linos, . although narrower “in width, may also b« listed ~as
?otunmally navigable if they have gradients of substantially les3
han 50 fe'et par mile and are at least 10 mile*.

re is no public use or physical characteristics information
y available for lakes, those lakes which nro shown on maPs
rial photographs as having a navigable water connection with
navigable waters, or which aro accessible by short overla

es, 0f

o~ @M —+

nd
, e considered navigable regardless of "tha size of the
hiefse lakes are part of a system of interconnected nawgatble
e
c
*

=T o= —
=Y
D o

a lake is totally isolated, it will be included on
's navigability maps if it is at last 1 1/2 milts long. T
h insures that the lake can be used os a 'highway" .~ futu
| decisionc interpreting cho "highway" requiiement f

a
[
0r

lakes could shorten cr lengthen this "L 1/2 mil* *rul« o

————Cp
D
oo

stato recognizes that, under some circumstances, lakes smaller
1 1/2 miles long can be and are used as navigable highway. In
e cases, when knew'n, these smaller lakes ar* also dopicced on
Che state's nrvigabilicy map. Koroover, as a matter of
administrative policy and convenience only, thc state ray sometimes
ma

ke an exception to tha 1 1/2 mile standard in the extremely wet

“ev. 13/3/t«
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regions of the state, including some areas in the Yukon-Kuskokwim
Delta, Yukon Flats and on the North Slope. In these areas, an
isolated lake might neod to be 2-3 miles long to bo included on the
state's navigability mapr. Although smaller lakes in these areas
arc_caBabIe of being used Cor transportation and should bo found
n_avllga le by the courts, the atate has decided to concentrate its
limifed resdurces in protecting the larger waterbodies first.

NAVIGABLE WATERS WTTHTN PP.F>STATEHOOD .FEDERAL.WITHDRAWALS

Although disputes ov*r which waters in Alaska are _naw?able are the
most frequent cause of submerged land ownership dispufes, there is
another major legal issue which pgses a threac to Alaska*s
sove.relgn_clal_m to the beds of navigable wator*. Even whero
naviga |||t¥ Is conceded, the federal government often contends
that title fo che submerged lands did not vest in tha stato if the
area was withdrown or reserved by che federal government on the
date of statehood. Within Native conveyance areas, che federal
government has used this claim of "resefved submerged lands* to
Jjustify its attempts to convey cho beds of navigable waters in
fulfillment of tho Native entitflements. Within efate selections,
che federal government has wused the same claim to charge the
acreage of submerged lands against tha state's entitlement,
The otata strongly disagrees with this federal rl*im .
|.a|_§_?c,U|.eU|cu%ynuaosrgot court chaflenges to resolve the issue.
ddition-to .numerous appeals from federal decisions to convey or
o for the beds of navigable waters, tho state was actively
ved as a friend of cho court in one case before the United
s Supreme Court and continues to ba involved in another
me Court casa which presents this issue. Thc pending case is
d.1.937t9a)te v. Alaska. U.S. Supreme Court 04 Original (filed

|
e
e
|

t issued its decision i
ed Oct. . 1906). t
976, issued oil and goa leasee or land
v
t

Cour

C Utah v. United
2 (f he

n
In this case
, er
Ing Ut
sought a d

t avigable waterbody located in Utah. T
ted States ho
[
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1
n
ry judgement that Utah, rather than
e
0

a
rato .

\ _ the” lands under navigable waters in t
tories in trust for future states, end. absent a pri
conveyance by che federal government to third parties, a state
acquiree title to such land upon entering the Union on an 'equal

footing" with the original 13 states.

e he
a ha
S he
S 0r
f

The Supramc Court held that title did pass to che state upon Utah's
admission to the Union.  Thoy held th.t thsre is a strong
presumption against flndlnﬁ congressional intsnc to defeat a
state's title, "and, that in Tight of the longstanding policy of che
federal government's holding "land under navigable ‘waters for the
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ultimate benefit of future atate absent exceptional circumstances,
an intent to defeat a state's equal footing entitlement could not
bo inferred from the mere act of the reservation itself, The
United Stateo would not meroly bho required to establish that
Congress clearly intended to include land under navigable waters
within the federal reservation, but would additionally hove to
establish that Congress affirmatively intended to defeat the future
state'a title to such land.

This decision has significant ramificstiona within Alaska, since
over 95 million acres - more than 25% of the total are* of the
state - voj enclosed within various fedoral withdrawals and
reservations at the time Alaska hecame a staca.

KAVIGABLE-HATERS-WTTHIM ANILCA.CONSERVATION -SYSTEM UKTTC

On December 2, 1980, the Alaska National Incerocc La
Conservation Act became low. This act created or added 10
million acres to various federal conservation system uni
ause these 'withdrawals* occurred after thedace of stateh
re is no disagreement between the state and federal governme
t navigabla waters within tha various CSU's are owned b

te. owever, there is some disagreement on the amount o
thorlty tha federal land managers “may hoveto regulate thes

nd
4.3
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nt
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e U.S.'Constitution gives Congress certain limitod powers to
ntrol uses on state owned submerged land. These ore known as che
opert}/ Clause, Navigational Servitude and the Commerce Clause.
e extent of these powers involves complex legal questions.
Wever, even assuming choc_Con%ress has tha power to regulate
tate-owned submerged lands in Afaska, che United Statos Supreme
Court has ruled thac Con%_ress may choose not to exercise that
Eower, thus Ieavmg regula lon totally up to thc state.

P-—v.. Chicago, 107 U.S. él? Otto.} 678 (1883). Whether Congress
has done thot can only be dotarmined by examining the federal "laws
passed by Ccngross deallng with Alaska  lands. Another possibility
Is that  the state and faderal ?overnments have concurrent
jurisdiction, sharing the authority to regulate submerged lands.

In ANILCA, Congress did net take away the state's power to re%ulate
state-owned submergad lands within federal CSU's .in Alaska.
Numerous provisions in ANILCA recognize and respect che state's
authority ovor state-owned lar.d. In acme casas. howevor, Congrees
may have attempted to give the federal land managers some
concurrent authority to regulate navigable waters within CSU's.

eoV/. 12/2/H
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Tha state, where pocsible, cooperates with rather than confrontu
the federal land managers. This cooperation often cakes che form
of a memorandum of understanding that discusses management issues
and how they will bo resolved. ifferences do occur however, over
issues such as column management and restrictions on mining.

X1, rrc&T, amp POLICY GtIIDFTJKES GQtfERJiIING MANAGEMENT SUBMERGES
LANDS. AND-PUBLIC WATERS

RETF TRST DQOENE

Tha stato has special duties and management conatrainta _with
rospect to scate owned land underlying mavigable waters. These
special duciec _and management constraints arise from tho Alaska
Constitution. The Alaaka Constitution concainn numoroua provisions
embracing the prlnC|PIes commonly known as the public trust
doctrine. The public trust doctrine is remarkable both for its age
and for its vigor. Rooted in the customs of the seafaring Grecos
and Romans, it haa evolved to become one of the triat effective
aafoguarda of public rights. Basically, tho trust reflects an
understanding of the ancient concept thdat navigoblo waters, their
beds and their banks, should be enjoyed by all the people beceusc
they are coo important to be reserved for private use.

¢
ru
bl

in America, che concept of public rights to public waters was
recognized since the early days of the Massachusetts Bay Colon
wheré che great Pond Ordinance of 1641 guaranteed che right to fis
and fowl in ponds greater chan 10 acres, along with che freedom to
pass through private property to do so.

By 1321, American courts_were pronouncing che law of public trust
as we know it today. This does not méan that no water-related
development can coke placo. Thc public tr
staces to improve waterwag? by constructi
wharves, thu6 furthering tha purposes of thy
speaking, tha people's crust rights tray be alienated only in ways
thac further overall trust uses, and in relatively small parcels.

llinoLs- Central Rallred Rmeen-\. lllinois, 46 US 387, &2
involved a grant by the State of [llinois of ona thousand
t tha bed of "Lake Mlchl(%an,, constituting the entire harbor
City of Chicago, to the Tllinois Central Railroad. The U.S.
Court held that the grant was revokoble, that the state
and in trust for the public, and thac it waa powcrlosa to

its rights aa trustee.

a
st doctrine permits
0 Pore*, docks and
e -

u
n
i? rust.  Generally
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The court wont on to any thac land underlying navigable wat*rs ia
much more than a simple property right.

[I7t is a title different in character from that which thc
atate holds in lands intended for sale., It is different from
tha title whrch the United StatC3 holds in the public lands
which are open t preemptron and sale. It is a title held in
trust for tho ople of the state that thay may enjoy the
navrgatron 0f hc waters, carry on commerce over the m and
have liberty of fishing therein freed from the obstr u ion or
interference of private parties, The trust devolvi g upon
the scat* for the public, and which can onlﬁ be discha ? ed b
the management and control of property in which the pub a
an interest, cannot be relinquished by a transfer of the

property.

N the 19th century the purposes of the trust_ were generally
dascribed cs escommerce, ;ivigation ard fishery." This was logical
because the major waterways were essential highwavs of commerce.
But as ocher values bacarrve increasingly important, courts began to
recognrz* recreation and environmental protection among the
purpose for which tha crust exists. As a California court said in

,'with our ever increasing leisure time...and the ever

asi
tho

rncr ng need for recreational areas it ia extremely important
that public neod not ha denied use of recreational water... the
rulu is that a navr eblo stream rray bo used by the publrc Cor
boatrng, swrngrnér rn%I untrn% d all recreatronal {ro ses.’
People™ >-x_rel ake ack App. 3d 1040. 1044 (1971).
The Alaska constitution provides protections similar to the public
trust doctrine protections that cannot be disregarded by tho
legislature or overruled by the courts, Article VIIl, sec. 3
provides; “"Wherever occurfing in their natural atate, fis h,
wildlife and waters arc reserved to thc peoplo for common use
After reviewing the public trust doctrineg in Owslchek

Guide .Licensing. 763 P.2d 4e0 (Alaska 1988), th* Alaska Supreme
Court «xplainod that "the contrcn use clause was intended to ongraft

in our constitution certain trust principles guaranteeing access to
the fish, wildlife nnd water resources of the state.

In CfL . Fisheries. Tnc._v. Bunker. 755 P2.d 1115 (Alaska 1960), the
Alaska Supremo Court applied the public trust doctrine to
tidelands, holding that even after conveyance, che title remains
subject to continuing public easements for purposes of navigation,
commerce and fishery,

Th* 1985 Alaska legislature reco? nized tha constrtutron aPpIr atr on
of public crust doctrin* principles in Alas In an lat
to che public or navigable water of tho state tho legislatu re

(Q
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nd that «the people of th# state havo a conotitucional right to
access to the navigable or PUbHC water* of the state* and
tha state 'holds and control® all navigable or E)Ub|IC water*
ust for the Uoe of tha people of the «cata". 85 SLA Ch. 82.
e aame act, 't |a?|a|ature ruled that submerged lands are
e ho rig

er

h

a> P <

ha

ct to tho hts of tha people of the state to uso ard have
access to the water for rocreational purpose# or any other public
urpose for which the water is usad or capable of being used
onsistent with the public truat.’

ts in other staces over the years have dofincd in somewhat
ways tho public uses that are permitted and Frotected.by
¢ frust aa it applies to submerged lands. In reviewing
ar cases, it can clearly be seen chat throuoh time an ever

dafinition of the public usos prqtected by the public
truac doctrine is being adopted. The California Supreme Court

recently held that:

o =

Although early casos had expressed tha scope of the public¢'s
right in {lands subject to the public trust)_as.encompassm%
navigation, commerce and fl_shlng, the permissible range o
public uses is far broader, inclu |n% the rl?_ht to hunt, bathe
or swim, and the right to preserve the (public trust) lands in
their natural state as ecological units fcr scientific acudg.
C|LY-%t, SarXelm v, Mupfri.Qr come Qf-Alarccda, e06 p.2d 362,
365 k al, 1980)
It is clear under the Alaska Constitution that the State of Alaska
ha* the responsibilities of a trustee with respoct to management of
e derlyln% navigable waters. Koreovor, cho Alaska legislature
a pted a broad view of the public uses protected or permitted
y the public truac. Accordln,gily the Alaaka Attorney General's
ffice has determined that, until the Alaska Supreme Court rules on
he question, the state should assume that a broad definition of
ublic rights protacted by che Alaska Constitution and the Bubllc
rust doctrine applies in Alaska, similar to the one adopted Dby
8||2f)orn|a Supreme Court. 1982 Atty. Gan. Op. No. 3 (Juné 10,

C
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PUBLIC WATERS

It is not only tha beds of navigable waters in Alaska thac are
reserved in public ownership for public use. Under article VIII,
section 3 of the Alaska Constitution, all waters occurring in chair
natural state are reserved to the peo_PIe_for corrron use. Article
VI, section 14 of the Alaska Constitution also provides for che
brobalqlest possible access to 6nd use of scats waters by tha general
public.
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Section 14, Arc% fco navigable Waters. Fro® access to tha
navigable or pu ic waters of the atate. as defined by the
legislature, ahall not ba denied any citizen of the United
States or re5|dent of the atate. except that the Ieglslature
may by general law re%ulata and limit such access for other
beneficial uses or public purposes.

Pursuant to this grant of authority, the Alaska State Legislature,
in AS 38.05.365(12), defined "navigabla waters* as follows:

"navigable waters* means any water of tho state forming a
river, stream, lake, pond, slough, creek, bay, sound, estudry
inlet, strait, passage, canal sea or ocean, or any other bod
of water rwaterway within the territorial limits of th
state 0r subj to"its Jurlsdlctlon that is navigable |
fact for any u eful public purposu, including but not [imited
to water suitable for co:nmarcial navigation, floating of logs,
landing and takeoff of aircraft, and public boatlng, trapplng,
hunting waterfowl and aquatic animal*, fishing, or other
public recreationol purposes.

d y
0 e
subjec n
n S

bl
keo
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hie definition of navigable waters does not define atate own ershlp
f submerged lend in Alaska. The definition of navigability
wnership purposes was discusnod earlier in this paper. Th|a
inition, however, does define what type* of waterbodies ir.
ska are available for public use under che .Aleska statutes.

he Alaska State Legislature has Dbroadly construed the
constitutional protections for public use of ‘the waters of che
fltace. In an Act (85 SLA chap. 82, codified as AS 38.05.128)
reIatln% to the navigabla or public waters of tha state, the state
legislature found:

(a)The people of the state havo a constitutional light to frae
access to che navigable or public waters of tha state.

(b) Subject to the federal navu?atlonal servitude, the atate
nas full power and control of all of the navigable or public
waters of the state, botn meandered and unmoandered, and it
holds and controls all navigable or public waters in trust for
the usa of che people of the scate.

éc) Ownership of lar.d bordering navigable or
0es not grant an exclusive right to the use of th
ny rights of title to the land below the ordln ){ water
mark or cubjocc to tho righta of the ple of the atate to
use ar.d havo access to the water for recreatlonal purposes or
any other public purposes for which thc water ia used or
capable of being used consistent with the public truac.

public waters
the watar and
r

a
f
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2. 3&iflJLJtaEgr.Boundaries

Tha boundary between tidal water bodies and private/public owned
uplands ia ‘th* Mean High water Lina.  Mean hl(t]h water line aa

dofinad b;{ 11 AAC 53.9 0&1_5) la: The tidal datum plane oC the
average of all Che high tidea, aa would be established by the
National Geodetic Survey, at any place subject to tidal influénce.

This line ia not readily observable because it _is a lino of known
elevation which intersects the land surface. Tha mean high water
line can be a considerable distance balow the vegetation line
bocause extroma high water will denude the baach above che lina of
mean high water. The only way that the location of moan high water
line can he accurately determined is by differential leveling from

known bench marks or by operating a ‘tide gauge for a sufficient
R)_erlod of tirre to determine the mean high water elevation. The
ine _of mean high water line  can ba  approximated by time
coordinated observations of the daily predictions for high and low
waters, predicted by NOAA as they relate to che published mean
high water elevation. This method tan be highly unrellabI? becauie

ansform into

small errors in the ﬁredictions or observations can tr
large errors in the horizontal location; thid3 is especially true in
areas whare the beach gradient is very flat.

|t i# important to note chat in some areas such as_ Prince william
sound, the mean high water line houndary is conticerably higher
than che current mean high water lina boéausc cho boundary bacama
fixed at the 1964 pre-quake Jocation. Tn this instance the
boundary between state owned tidelonds and the uplands would be
established at an elevation which equals the sum of the mean high
water elevation plus the published amount of uplift or in 3omc
Ctsae submergence.

This paper describes tho state's policies and procedures for
managln% and protecting atata submerged lands and public waters.
As further legal and practical developments occur in this area,
these policies and procedures will be reexamined by the scats and,
if necessary, appropriate changes will be rr.ado.

Mtf. U/J/H
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Alaska Oil and Gas Association

121 W. Fircweed Lane, Suite 207
Anchorage, Alaska 99503-2035
Phone: (007)272-1481  Direct: (907)272-7424  Fax; (907)279-8114

L A (Ardie) Gray, Pubic Affairs Manager

January 31,1995

The Honorable Loren Liman, Chairman
Resources Commiucc

Alaska State Senate

Capitol Building

Juneru, Alaska

Dear Senator Leman:

Attached, for your information and reference, is a synopsis of Alaska oil and gas taxes and a listing of
current incentives.

The listing of incentives was compiled by AOGA based on conversations with agency personnel from
the Departments of Natural Resources and Revenue. Input also was received from Gordon Harrison.

Legis'itive Research Agency. Infonnation on thc application of some of tlie incentives was based on
the recollection of agency staff.

Please let us know if we can be of any additional assistance.

Attachment
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ALASKA
CURRENT TAXES
Income Taxes 9.4% Corporate Income Tax
Property Tax 20 miis/2% of assessed value
Severance/Production Gas 10% of Market Valuo or $0,064 per MCF,

whichever Is groatcr

oil 12.25% of Market Value for first five years
15% after first five years or $0.90 por barrel,
whichevir is higher.

il Oil and Gas Soveranco Taxes subject to
Economic Limit Factor (ELF). See Below.

Conservation Tax Gas 4 tenths Of a percent por 50,000 cubic feet of
natural gas

oil 4 tenths of one percent par barrol with
conservation surcharge of $0.03 and $0.02
per barrel of crude oil to fund Oil and
Hazardous Substance Release Prevention and
Response Fund ($0.02 per barrel surcharge
suspended when Rcsponso Account balance
equals $50 million.)

ECONOMIC NCENTIVES -PRODUCTION/DEVELOPME"E

AS 43.55.013 -Economic Limit Factor -The respective severance tax rates for oil and gas are
reduced by a fields" ELF. During the life of a field, production diminishes fester then operating
costs. At the economic limit total costs including operation costs, royaltios and production taxes
exceed gross revenue and the fieldbecomes uneconomic. Production tax rates for each individual
field are modified by the economic limit factor (ELF) which isa value between zero and one. The
ELF is a factor which is multiplied by the nominal production tax rate to derive an effective
production tax rate for each field. The ELF varies based upon a field's size, as measured in total
throughput, and by the field"s average per well productivity. Severance taxes paid on oail
production - Of the 26 producing leases or properties, tour major fields pay the majority of
severance taxes, two fields pay nominal severance taxes.

Co-Mingling: 15 AAC 55.027 of the new production tax regulations (effective Jan. 1995) will
allow producing fields to share facilities while maintaining each fields® "distinct field" status for
ELF purposes. Three “Sets" of fields are currently sharing facilities. No application for co*
mingling/shared facilities has been denied. Section 027 of the new regulations provide for
appealing DOR"s decision ifan application is denied. The Commissioner of Revenue makes tho

ultimate decision.

Non-Taxed Produced Gas 15 AAC 55.151 (e) of the new production tax regulations allow free
use of gas for enhanced recovery purposes.
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Alaska Incentives
Pagn 2

AS 38.05.100 () - Royalty Roduotion After two years of lease production, royalty may bo
reduced to prolong economic life of a field. Lessee must show revenue is Insufficient to yield a
reasonable rato of return. According to Dept, of Natural Resources, only one has bcon grantod
in the recent past (Note-information from DNR Is not conclusive). The DNR Commissioner has

ultimate authority to approve royalty reduction.

Code Sec. 43 -EOR Credit Federal Enhanced Recovery income tax credit deduction may be
claimed on state income tax. May be taken as a lino item deduction on stato income tax return.
DOR does not have compiled information on number of companies or amount of credits claimed

or allowed.

AS 43.20.042 -Industrial Incentive Credit of 10% of cost for gas processing projects applied
against income tax. May be taken as a line item deduction on state income tax return. DOR does
not have compiled information on the number of companies or amount of credits claimed or
allowed. Through the audit process claims can bo contostcd or domed. Appeals are handled
through the existing appeals process i.e., informal conference and formal hearing process. The
Commissioner of Revenue ultimately signs the findings of the formal hearing.

AS 38.05.180 -Discovery Royolty Credit + Repealed bv Chapter 65 SLA 1969 -Providos that a
lessee who makes first discovery of ail or gas in commercial quantities in a geologic structure pay
a royalty of five percent for 10 years following the date of discovery and 12.5 percent royalty
thereafter. Some leases issued up to .he point of repeal could still quality.

ECONOMIC INCENTIVES EXPLORATION

AS 38.05.180 (1) - Exploration Credits Provides for a credit of up to 60% of certain exploration
costs that can be applied against royalty, rentals and severance taxes due the state. This
provision is accomplished by state leases. Covers two years following the lease sale and applies
to well footage drilled and geophysical costs. Geophysical data must be made public. EIC has
boen offered In 10 sales. Credits have bcon granted on 20 EIC wells. Only one application for
credits has been denied recently, according to DNR (Note-information from DNR is not
conclusive). 11 AAC 83.820 defines the process for eppeal to the DNR Commissioner, who

makes the final decision.

NEW-EXPLQBAT1OQN INCENTIVES

AS 41.09.100 + Exploration Incentive Credits Provides for a credit of $5 million per project (total
of ell credits $30 million) for geophysical work, exploration or strat test wells. Credit may bo
applied against taxes or bonus payments. Credit may not exceed 50% of eligible costs on state-
owned land and 25% on land not owned by tho stato. Credit must be used within 5 years and
may be assigned. Data confidential foi 24 months. Status * Regulations pending.

Exploration Licensing Providos for liconsing of up to 500,000 acros conditioned upon an obligation
to perform a specific work commitment. (Maximum acres which can ba held under license 2
million acres.) Gives licensee option to convert to lease upon completion of work commitment.

Status - Regulations pending.
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AOGA key policy issues recom mendations

Tlie 17 AOGA member companies identified and developed consensus positions on the following key issues
which, if resolved, would enhance oil and gas development to the benefit of industry and the Suite of Alaska.

AGENCY

REVENUE

REVENUE

NATURAL
RESOURCES

NATURAL
RESOURCES

ENVIRONMENTAL
CONSERVATION

ENVIRONMENTAL
CONSERVATION

DESIREDACTION

Initiate an independent review of state
tax audit and appeals process.

Clarify and simplify reflations for
taxable value of production and ROI for
tankers.

Develop policies and regulations which
accomplish the certainty of lease closure.

Implement an oil and gas leasing policy
work session to improve and strengthen the
stale's leasing program.

ADEC should (1) implement water quality
requlations developed during finalize Phase |
of the Triennial Review; (2) establish an
Advisor)' Group process for Phase I dial will
result in timely development of scientifically-
based Standards; and (3) coordinate widi
other state agencies in comments to EPA
supporting technically and economically
based Coastai Effluent Guidelines and NPDES
permits,

Streamline oil spill prevention and
response requirements.

BENEFIT

Atimely fair, impartial tax audit and appeals
system will benefit both the state and the industry
by cutting back die amount of expensive and time-
consuming litigadon. giving needed certainty as to
what taxes arc actually currently owed.

The issues of prevailing value and ‘ROI" have been
a continuing source of complex, changing and
inconsistent audit decisions over die years,
resulting in continuing rounds of controversy and
litigation. The industry and the state would benefit
from simple-to-apply, and as a result, timely and
litigation free rules for these two issues.

Adoption of policies and regulations will provide
guidance to both state and industry on the full
extent of obligations upon lease termination.

A predictable oil and gas leasing program allows
the slate, public, local governments and the
industry to efficiently plan for il and gas related
acdvities and fiscal expenditures.

These regulations will set die stage for standards to
be developed under Phase 1L Restructuring the
Advisory Croup to a smaller number of participants
who are cn cowered to represent their constituen-
cies and are allowed to participate in thc drafting
of regulatory proposals will increase the efficiency
of die process and ensure die concerns of . Alaskans
are appropriately considered Coordinadon ofa
state response to EPA proposals governing offshore
discharges will ensure the stale s interests in hoth
environmental protection and continued oil and
gas production arc considered.

Limited public and private resources will be
reduced without sacrificing protection.
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AGENCY

ENVIRONMENTAL
CONSERVATION

ENVIRONMENTAL
CONSERVATION

ENVIRONMENTAL
CONSERVATION

DESIREDACTION

ADEC should adogpt air quality regulations
which incorporate recommendations
received from the regulated community,
centralize die permit program in Anchor-
age; and report regularly on program and
administrative aosts and fees

ADEC should provide for flexible solid
waste menagement regulations for munici-
pal landfill' and fadilitate permitting a new
Nordi Sope Borough landfill near
Dcadhorsc,

ADEC should promuigate Solid Weste
Regulations thet provide for timely, aost
effective dosure of resene pits

Atask force should be estabished to
review authorities and regulations govern-
ing oil and ges gperations to identify
opponuniUcs for consolidation and
elimnation of redundancy.

The Sate should work with Alaska Stake-
holders and die Congressional Delegation
o seaure legislation in the lIMIh Congress
addresstng Alaska's wetlands problens

The Sate should encourage dir I'SFAS o
develop a Polar Bear Heitat Conservation
Strategy dial does not restrict subsistence
activities or aooess to lands suchas AVR
and offshore areas

Rogg5 » InSCEOT&(s » January 13,1993
BENEFIT

Adoption of a State program ensures die unique
conditions faced by Alaska fadlities are recognized
and allows the stale to st feeswhich are fair and
equitable. Administration of the program hy a
centralized function operating out of Anchorage
will resuit in reduced program costs increased
permitting effidency and consistent statewide
permit decisions

Newfederal landfill criteria could drive simell
communities to avoid permitting a landfill
adtogether, leading to the potential for apen
dumping and environmental degradation. Unless
BPAallons the stale to have added flexibility in the
menegement of local landfills, the State may have
o provide financial assistance to small bush
communities in order to establish compliance,
thereby increasing thc demand on state funds d a
time when o) and ges revenues are declining.

Adoption of appropriate regulations will add
darity and certainty to the process, fadlitate State
decision-meking on these resenve pits, and
resalve long-standing reserve pit issues

The independence and ,'unding of thc Alaska Ol
and Ges Conservation Commission is fundamental
tothe stAle's interests. Identification and elimna-
Uon of overlapping or duplicative authorities will
resuit in increased effidency of State agendies,
with commensurate savings of State expenditures.

Development of reasonable wetlands legislation
and regulations and adoption of palicies which
recognize the unique pasition of Alaska will allow
development of needed infrastructure th coesta
communities and allow Alaska's resources tobe
developed without sacrificing environmental
protection

Sateinvaverment in commenting on tins federal
imuaiive will protect the stale's interests th
development of resources on State lands and
subsistence rights of native Alavkans
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Perceptions ol Alaska Oil and Gas Markot Rosoarch Pro/ect

1 EXECUTIVE SUMMARY

Alaska represents the principal remaining potential for significant oil and gas discoveries
and development in tlie United States. Itcomprises some 25co of total domestic production nnd will
become an increasingly important part of the U S oil supply as production from tho Lowcr-48
inexorably declines. The state also contains major natural gas resources which, with the right
confluence of markets and investment capital, could provide the basis for a world-scalo gas
development project.

Against this backdrop and the persistent low oil price environment, it is fair to say that tho oil
and gas industry in Alaska is in a state of near-crisis which, left unattended, has tho potential for
severe long-term damage to both public and private interests in tho slate.

The oil and gas industry worldwide is undergoing significant and traumatic changes as it
struggles lo compoto for capital in an environment whore the value of a barrel ol oil Iras been at its
lowest level m real terms tor a quarter century The price softness evidenced over the second halt
of 1993 and first half ol 199-1 sspcrcc .ed by most observers to bo a longer term rather than transitory
phenomenon and. as a result, areas inwhich oil production has lower value (bocauso ot high operating
costs, high transportation costs, high state-stake. poor quality or disadvantaged markets) are under
enormous pressure Alaska, on every count, is in this category

There are ways in which Hie negative otfects of low value or high-cost production can be
mitigated - many of tho areas with which Alaska compotos are aggressively modifying their fiscal
and regulatory terms and conditions to attract the industry's increasingly scarce capital Although
Alaska enjoys certain advantages rolativo to other areas, they are nol sufficient to offset or overcome
the disadvantages that result from the high-cost environment and a fiscally regressive and perhaps
divisivoly-admmistercd fiscal and regulatory system that developed its approach and culture during
the extremely volatile (in terms ol oil prices) period between 1976 and 1986

Recent initiatives in respect of largo-block leasing, exploration incentives and the increased
industry participation towards the resolution of the long-standing production tax issues are clearly
positive and commendable steps So. too. are the state s recent suggestions in respect ol tiomg
together smaller accumulations that on a stand-alone basis aro sub-economic, but with shared
facilities and cooperation may. in aggrcgato. bo commercially viable

The single largest step towards improving and optimizing tho situation would bo an
improvement m tho communications and working relationships between the industry and fho
government Any improvement m this critical area can load only to mutual benefit a fact which
perhaps both industry and government appreciate, but this relationship, notwithstanding moro recent
cooperative initiatives, has so far eluded tho level of effort and cooperation demanded of each party
As a consoquonco ol the ora m which tho Alaskan oil industry grew so rapidly and. perhaps, as a
partial consequence of tho stato s isolation tho key players have rotamed viows on tho industry
which are largoly out-of-step with tho curront economic realities of the busmoss and tho fterco
competition for capital from other areas

Gaffney C'<nr A Assocmto$



Perceptions ot Alaska Oiland Gas Market Research Project

Protection ot the stato's mtorosts in tho longer term will, we believe, require:

A more fiscally progressive approach to legislation that encourages development, especially
of existing discoveries, at lower oil prices, but claws back revenue Irom the more profitable
projects or after prices rise. re., moving lhe system moro towaids a profit rather than revenue-
based taxation system

A more aggressive effort to spur increased industry investment in tho Alaska petroloum
sector.

A heightened appreciation of industry tronds. fundamentals and economics on the part of
the stale’s regulators which might encourage an improved relationship betwoen state and
industry to the ultimate benefit of both parties.

On the part of the industry, a re-assessment ol priorities which recognizes tho cnticality of
tho industry's effective handling of public policy issuos in a state where ".ho industry hr >both
the key economic role and the highest profile

An extraordinary effort to overcome the natural communication gap and disruption that occurs
botween tho two critical players as both tho key managers in tho pnvate companies in Alaska
and the state commissioners are rotated or replaced before either can gam (and act on) a
more complete appreciation of tho industry’s role in Alaska or develop a more stable working
relationship with their counterpans

2 Gaffney, d m &Associates
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SUMMARY OF TAXES AND RATES FOR THE MEMBER STATES I PROVINCE

The taxes, set out below, of the member states and province are summarized on

thc following pages:

Tax States /Province

Al Ak Ar Co La Ms
Income X X X X X X
Property X X X X X No
Severance X X X X X X
Conservation X X X X No No
Sales /Use X No X X X X
Franchise X No X No X No

Z XXX XXZ

M

XXX XX ><O

k

XXX XXX X<

X =Tax exists in State | Province

Wy AB
No X
X X
X X
X No
X X
X No

pig* 17
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INCOME TAXES

Summary of Taxes and Rates by Member States/Province

Alabama  Alaska Arkansas  Colorado  loulsiana ~ MIUHHPIJ  N. Mexico ~ Oklahoma  Texas Wyoming  Alberta

Yes Yes Yes Yes Yes Yes Yes Yes sicttendine No Yes
50%of  04% 1%lo6%  50% @/wm 3% H %SK o isook 6 (% of 15 5%
Taxablo  Corporate e v Effective “rstel 4% 2d $5K ?“26/8’60‘1 Income Provmce
Income Income laleonncl 71103 s Shon Corporate
with 27.5%  Tax Income b4 > 200K amounts Ralé on
Depiction under In excess taxahle
Allowance $100,000 r* $10,000 || Hgome In

FUt rate of province

% on

net

Income

over

$100,000

(olift 1U



GENERAL PROPERTY TAXES

Summary of Taxes by Momber States/Province*

Alabama  AlaJka Arkansas Louisiana  Mississippi N Mexico ~ Oklahoma tcias Wyoming  Albert,i
Yes Yes Yes Yes Yes Yes Yes Yes Yes Fes
.O/GProd 20 mils / Oil and Gas | O/GProd .O/GProd A
, Ceils . . Assesson ,O/GProd
Is Exempt 2% of Producotlon d?'SeII isExempt  IsExempt  333%of s éxempt 'y 16)(4‘% (FJ)l[Od l)r?ﬁ/al tNac))(
well aslsessed at a 20% 150% of f ket Previous cap. Based
Ass,eessgcli“p value rate of ev \?earg Lace Prior Year's . Shut In emamnr Year's on market
Assess R/Ississed odicion ! e Value Wells are ~ Fo0E ) VaIueIess value,
a Buok Ve}r et %I 0 assessed a | )i Yf(%t Xem Fffective
Val alue y f . Equip 10% of pr bac RoyaIPles fax rate
2 et ’ E%]J Depred%tlon Assessed  Market ranges
st P at 33 3% of Valle o Surface.  betiveen
21% of Equip ﬁ> Well Equip  12%to
eél ement Prior Years Assessed  3»%
£SS Value less at 11 5% of
St Yedr » Exempt Acfua
preciation RoyalPies Value

All assessments times Local Levy

States that Exempt Oil and Gas Production are Alabama, Louisiana, Mississippi and Oklahoma
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SEVERANCE /PRODUCTION TAXES

Summary of Taxes and Rates by Member States/Province

Alabama  Alaska Arkansas ~ Colorado  Louisiana ~ Mississippi N Mexico ~ Oklahoma  Texas Wyoming ~ Alberta
Yes Yes Yes Yes Yc* Yes Yes Yes Yes Ye* Yes
Wells 0as - Gas - (Gas ¢ Gas- 6% of Gas -375%  7095%of  Gas-75% 6% of frechol
Drilled 10% of 30ths of 20 elst 25K rworsmersar  Market  of Value i Market0 . 0f Value a% Morket _ Mlcn%rgld
before Market one cent per 3% next 75K trmerel Valye for Qil - Privilege Value for Qil  the Well Veﬂue for Qil  tax on
7/iroa Value or MCF 49-ncXUOOK 591y wee 1on — and Gat Tax of 4% of ~ and Gas and Gas rivately
OnShore 50 84 per ) 5% >300 K iy with lets Value Sw eeLlS(Jur G it ﬁeld
10% of MCF. Qil » Ihin 260.000 CF uae [ESE than Subjectto  mineral
Value whichever 5% of oil - Pl Fres Oil - 3.75% Cent Per wier wenat rights,
Offshore Isgreater  market 20 -1st 29K Qi1+ fVaIue 2 _ o Fortilits Price and
8% of Value value at 3%-next 75K 126w o1 vene Privil ege QOil - Greater " Prod
Q. time and 4%-nexUO0K et thrw tinrid Tax of 0f46% 0f  viimiy e sensitive
flsy 211 1225% of  point of 5% >300K  § you o u e 3 15% of Value or 46 suisser-rale  farmylg,
nshore 8% Market severance < 2 550 508 Value Cents per 730, "
of Value \alue for Saltwater Darrel
Otfshoro 6% first five yrs Liarg Mew W iH
of Value and 12118
15% eeeluding hod
thereafter or ol 40
. OI' r%/IPCFSItriAe a
barrel, S
whlchever Ll
|S Ig er Wotlovert -
Subject to :r:tjwlnz;fillhﬁ
C0n0mIC II(r)v.crh Etrosz al 2%
lelt FaCtOl' moniha
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Alabama
Yob

Gas - 2%
of Value

Qil - 2%
ol Value

Alaska

Yc*

Gas - Gas
4tenth* of a 5m|||* per

CONSERVATION TAXES

Summary of Taxes and Rates by Member States/Province

Arkansas
Yes

Eercentceer MCF

Qil » Ql »
4tenths of a 25 mills per
ercent per

arre With

ée
arrero

rvatlo

p(%”

barrel

Colorado
Yes

.
;&@

()

ol

Miatinfllppl N Mexico
No No
18/1000I 1%
of Value
Fund over
1M| jon)
Oil »

18/100 of 1.

ol

§

Value
und over
Million)

Oklahoma

Eﬁ%

mg ea

Let*

gol

Texas
Yes

Gas
003 Cent
per MCF

Oll m
316 of 1
Cen tpr
BBL #6/16
Cent per
BBL for
Clean Up

Wyomina  Alberta
Yes No
Ga* #06%  Sco

of Value Royalty
Provisions

Qil. 06%
ol Value

page 21



Alabama
Yes

4% o Slate
6% -

County
local, MIA

Alaska
No

SALES AND USE TAXES

Summary of Taxes and Rates by Member States/Province

Arkansas  Colorado Louisiana  Mississippi N Mexico ~ Oklahoma

Yes Yes Yes Yes Yes Yes
45%-State 3% -State 4% State 7% *State 5% -State 4 5% - State
Varies 4(1:% y 4C%.t %060/{) E& 25°/€°
amon oun oun oun oun
Iocalsg,J but  local, i\/IIA Local.yi\/ITA Local, MTA Local. MIA
total tax can

not exceed

S250n

single

purchase

Texas Wyomina
Yes Yes
6.25% -State 4% e State
2%- 2%

Count Count
Local,yl\/rrA Local,yl\/rrA
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Alabama Alaska
Yes No

53 per
51,000 of
Taxable
Alabama
Capital

FRANCHISE TAX

Summary of Taxes and Rates by Member States/Province

Arkansas Colorado
Yes No

0.11% o par
value of
capital
stock In
Ark. real
and
Do
bears 1§
total value
ot real and
personal
propert){,of
corporation

Louisiana  Mississippi N Mexico

Yes No No

Oklahoma

Yes

5f1.50/ 1000

Stockholder

Equity In the

State
Maximum of

520,000 per
Year

Texas
Yes
Higher of

4 5% of
Taxable
Income
Apportioned
to the State

or

52.50/1000
St%(lzkhorlwder
S{]Iatey

Wvomlnn Alberta
Yes No
5100 Por
51,000,000
Assets In
tho Stato

page 23

i i



SUMMARY OF EXISTING ECONOMIC PROGRAMS

The following economic programs of the member states | province are

BY

MEMBER STATE /PROVINCE

summarized on the following pages:

Program

Ai
Enhanced Rec X
High Cost Gas X
Horizontal Wells No
Inactive Wells No
Marginal Well X
New Fields No
Tertiary No

Ak*
No
No
No
No
No
No
No

States | Province

Ar
No
No
No
No
X

No
No

X =Program exists in State | Province

Co
No
No
No
No
X

No
No

La
No
No
X
No
X
X
X

Ms
No
X

No
No
No
No
X

NM
X

No
No
No
No
No
X

Ok
X
No
X
No
No
No
X

Tx
X
X
No
X
No
X
No

Wy
No
No
No
No
X
X
X

>XK X X X X X X >

Economic Limit Factor helps in some of these areas, but none of these specific programs exist.
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Alabama
Yes

6% of Value
on an%
Inlcre ental
0l

roduced
roma.
"Qualified
Enhanced
Recovery
Project

Alaska
No

ENHANCED OIL RECOVERY

Summary of Existing Economic Programs by Member State | Province

Arkansas  Colorado  Louisiana*  Mississippi N Mexico  Oklahoma*
No No No No Yes Yes
gee Tertiary gec Tertiary Retducfed Lr}%heurrgmtﬁl
ummar ummar rate 0
Y y 1.875% for ~Is Exempt
ualified  until
: Payhack
Projects _
Sec Tertiary
Only when ~ Summary
Texas
Crude Is
below $28
per Barrel

Texas*
Yes

Reduced
Severance
Tax Rato
from 4.6%
to 2.3 % for
EOR

Projects

nn
[ncremental
Production

See High
Cost
Summary

Wyoming*
NO

See Tertiary
Summary

Identifies State /Province as one that has either Tertiary or High Cost Economic Program or both.

See individual Stato | Province Summaries for additional information on their Economic Programs

Alberta
Yes

Approved
COSts
deducted
from Crown
Royalty
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HIGH COST GAS and COAL SEAM GAS

Summary of Existing Economic Programs by Member State /Province

Alabama  Alaska Arkansas  Colorado  Louisiana ~ Mississippi N Mexico ~ Oklahoma  Texas Wvominci  Albefta
Yes No No No No Yes No No Yes No Yes
Tax Rate of 3.5% rate Total Sov Scaled
2% on on Coal Tax beneflt tled
Natural Gao Scam Gas Exemptlon lo dept of
Prod, from only for 5 on Hi well
\%I%?Ilssgriltw years Cost galsI

from wells
6/7/9 drilled

betwn

8/31/91 and

9/71/9%.

Exe_mé)t

until 8/31/01

High Cost Gas and Coal Seam Gas defined as Section 107 gas under the Natural Gas Policy Act.
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Alabama
Yes

6%
Severance
tax rate on
stane_r
wells: 1.e.
Produce
ess than 25
harrels or
200.000 CF
Per Day

Alaska
No

See
Economic
Limit Factor
In Summary

Arkansas
Yes

4% of
market
value for
well or
welhs _
roducin
%0 barrelg
or less per
da?/ during
calendar
month

MARGINAL and STRIPPER PRODUCTION

Colorado
Yes

Reduced
rate for
wells that

Broduce 10

arrels or
Less

Louisiana
Yes

(as

%0,013 MCF
or wells

that

Erodu e
ess than

250,000 CF

Dall
ProcYuction
Oil »

6 25% for
Wells that
Produce 25

OPD/50%
Saltwater

3 125% for
Wells that

Produce 10
BPD

Mississippi
No

N Mexico
No

Oklahoma
No

Summary of Existing Economic Programs by States /Province

Texas
No

Wyoming
Yes

4% rate on
Tertiary and
Stripper
Projects for
b years

Workovcrs
hetwn
1/1/93 and
12/31/90
Incremental
roduction
axed at 2%

for first 24
months

Albon ,
Yes
Lower

royalty rate
ofyS%%r oll

royalt
foymuYa
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ALASKA

CURRENT TAXES

Income Taxes 94% Corporate Income Tax
General Property Tax 20 mils 12 % of assessed value

Severance /Production* Gas 10% of Market Value or SO.064 per MCF, whichever
is greater

Oil  12.25 % of Market Value for first five years
15% after first five years or SO 80 per barrel, which
ever is higher

Oil and Gas Severance Taxes subject to Economic
Limit Factor (ELF) See Below

Conservation Tax Gas 4 tenths of a percent per 50.000 cubic feet of natural
gas

Oil 4 tenths of one percent per barrel with conservation
surcharge of $0 05 per barrel of crude oil

Sales and Use Taxes Not Applicable
Franchise Tax Not Applicable
Existing Economic Programs

Economic Limit Factor The respective severance tax rates for oil and gas are reduced by a
fields' ELF  During the life of a field, production diminishes while some operating costs remain fixed At
some point the total costs including operation costs, royalties and production taxes will exceed gross
revenue and the field becomes unprofitable This is called the economic limit The ELF is designed in
recognition or tne economic limit of a field The formula protects fields as they decline and encourages
operators to drill development wells

Exploration Credits Provides for a credit up to 50% of certain exploration costs that can be
applied against royalty, rentals and severance taxes due the state This provision is accomplished by
state leases Covers two years following the lease sale and applies to well footage dnlled and
geophysical costs Geophysical data musl be made public

Royalty Reduction After two years of lease production, royalty may oe reduced to prolong
economic life of field Lessee must show revenue is insufficient to yield a reasonable rate of return



TEXAS

CURRENT TAXES

Income Taxes See Franchise Taxes

General Property Taxes Oil/Gas Production valued at 100% of Market Value of
Remaining Reserves using Discounted Cash Flow Approach
x Lotal Levy

Well Equipment is valued at 100% of market value x Local
Levy

Severance/Production Gas 7 5% of value at the wellhead except on sweet/sour
gas shall not be less than 121/1500 of 1 cent per

MCF
oil Greater of 4 6% of Value or 4 6 cents per barrel
Conservation Tax Gas Clean-Up tax of 003 cent per MCF

Oil 3/16th of 1 cent per barrel plus Clean-Up of 5/16th
cent per barrel

Sales and Use State 6 25 %
County,City, MTA etc. 2.00%

Franchise Tax Higher of 4 5% of Taxable Income apportioned to state or
$2 50/1000 stockholders equity in state

EXISTING ECONOMIC PROGRAMS

Enhanced Oil Recovery Reduced rate of 2.3% severance tax tor ten years that begin
after 12/31/89 but before 1/i/98

Enhanced Oil Recovery Reduced rate of 2 3% severance tax for ten years on
incremental production from EOR projects that begin after
9/1/89 and expanded after 8/31/91 Application for
expanded projects is now 1/98

High Cost Gas. Total severance tax exemption through 8/31/01 for "High
Cost Gas Wells" spudded or completed between 6/16/89
and 9/1/96
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ACREAGE OFFERED AND LEASED PER YEAR

1/5/9
YEAR

1959
1960
1961
1962
1963
1964
1965
1966
1967
1958
1969
19711
1972
1973
1974
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1991
1992
1993
1994
1995

Grana Total:

ACRES OFFERED

868.055.00
90.615.21
367.241.44
316.730 63
514,365.46
1.194,373.00
1.157.075.06
203.639.75
358.978 89
457.822.48
450.85847
196.635.07
125.322.38
475.048.85
218.269.43
375.81822
196.268.00
1.017.936.74
2.744.028 59
1.256.733.10
1.812.083 46
1.047.538.45
1.757.253.61
710.289 31
1.399.070.95
176.658 63
2.933.001 11
1.361.737 00
3.020.993 69
396.760 00
1.682.840 00

28.763.941.98

ACRES LEASED

77.191.00
39.372.27
296.755.44
265.49863
388.579.51
121.224.00
704.751.28
152 576.99
300.10431
225.233.15
412.54847
92.617 97
356.217.27
211.695.40
127.119.65
330.98569
196.268.00
582.406.38
930.730.70
655.342.96
636.801 96
537.486 35
703.669.74
218.77931
803.809.06

53.14049
845.768.48
385.382 00
359.43807
136.307 00
233.085 00

11.980,886.53

PERCENT

88%
43%
81%
84%
76%
60%
61%
5%
84%
49%
92%
47%
49%
45%
46%
88%
100%
57%
34%
52%
35%
51%
40%
31%
51%
30%
29%
28%
12%
34%
14%

42%



ACRES
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COOK INLET

UNIT ACREAGE
08-Jan-96

UNIT NAME

BELUGA RIVER
CANNERY LOOP

FALLS CREEK

IVAN RIVER

KENAI

LEWIS RIVER

NICOLAI CREEK

NORTH COOK INLET
NORTH TRADING BAY
PRETTY CREEK

SOUTH MIDDLE GROUND SHOAL
STERLING

STUMP | AKE

TRADING toAY

WEST MCARTHUR RIVER

COOK INLET

UQBIH.SLOEE

BADAMI

DUCK ISLAND
KAVIK

KUPARUK
KUUKPIK

MILNE POINT
NORTHSTAR
POINT THOMSON
PRUDHOE BAY

NORTH SLOPE

UNIT ACRES

6.099.15
916.00
964.45

2.290.79

2.191.08
720.00
879.78

9.781 50

1.120.00

4.579 33

1.160.00
496.37

10.062.50
17.299.50

6.330.00
H3AN5b

37.401.92
17,547.62
5.652.59
214.331.15
89.799.11
55.49800
23.343 49
81.281.03
241.555.10

Viss /IO

PRODUCING ACRES

4.464.60
916.00
QD
2.290.79
2.191.08
720.00
Q®
9/81.50
1.120.00
4,579.33
1.160.00
133.28
4.880.00
17.299.50
640.00

5@

Q0
17,547.62
0(4))
175.502.15
Q0
26.965.00
000

000
238.995.10
459.009.07



250000
OIL AND GAS UNITS

Arranged Irom Largest to Smallest

200000
CUNIT ACRES

150000 PRODUCING ACRES
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250000
NORTH SLOPE UNITS

Arranged from Largest to Smallest
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Top Ten Working Interest Owners

NAME ONSHORE ACRES OFFSHORE ACRES

BP EXPLORATION & OIL INC.. 642.481.63 152.483.17
*ARCO ALASKA. INC.. 484.772.30 249,911.48
PHILLIPS PETROLEUM COMPANY. 27.003.32 126,717.40
UNION OIL COMPANY OF CALIFORNI 79.552.93 68,566.13
UNION TEXAS PETROLEUM ALASKA C 8..274,35 62,793.05
EXXON CORPORATION. 75,674.05 56.680.87
CHEVRON U.S.A. INC 41.370.84 51.454.11
MARATHON OIL COMPANY. 40.314.40 38.009.15
CIRI PRODUCTION COMPANY 58.471 89 12.092.10
DANCO EXPLORATION. INC. 32,424.28 26.569.57
1.670,634.79 971.405.54

» Arco and Atlantic Richfield Combined 1/9/96 GRNDTfl.XLS
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Oil and Gas Lessees
Listed in Order ot Total Acreage Held

NAME TQIALACRES 1 ONSHOREACRES OFFSHORE ACRES
BP EXPLORATIONS OIL INC.. 794.964 81 642.481.63 152.483.17
*ARCO ALASKA. INC.. 654.589.81 404.678.32 249.911.48
PHILLIPS PETROLEUM COMPANY. 153.720.72 27.003.32 126.717.40
UNION OIL COMPANY OF CALIFORNI 148.119.06 79.552.93 68.566.13
UNION TEXAS PETROLEUM ALASKA C 144.067.40 81.274.35 62.793.05
EXXON CORPORATION. 132.354.93 75.674.05 56.680.87
CHEVRON U.S.A. INC 92.824.96 41.370.84 51.454.11
MARATHON OIL COMPANY. 78.323.55 40.314.40 38.009.15
CIRI PRODUCTION COMPANY 70.563.99 58.471.89 12.092.10
DANCO EXPLORATION. INC. 58.993.85 32.424.28 26.569.57
PETROFINA DELAWARE. INCORPORAT 54.631.14 23.373.73 31.257.41
ANADARKO PETROLEUM CORPORATION 33.024.48 30.407.29 2.617.18
MURPHY EXPLORATION S PRODUCTIO 30.497.95 275.54 30.222.41
MOBIL OIL CORP 24.736.02 12.232.09 12.503.93
TEXACO EXPLORATION AND PRODUCT 23.323.57 5.161.65 18.161.92
MOBIL ALASKA ESP INC.. 19.719.83 19.719.83 ‘
TRADING BAY ENERGY CORPORATION 17.354.22 4.384.08 12.970.14
BACHNER.J. ANDREW 15.254.12 26.40 15.227.72
SNEED.VEARL 14.881.99 11.714.19 3.167.80
PLACID OIL CO 12.768.19 1,615.17 11.153.01
STEWART PETROLEUM COMPANY, 10.252.23 279.50 9.972.72
SHELL WESTERN E & P INC 10.250.27 2.700.49 7.549.77
BURGLIN.CLIFFORD 10.062.22 8,576.00 1.486.22
MIDGARD ENERGY COMPANY. 9,889.81 3.57431 6.315.50
SHELL ONSHORE VENTURES INC.. 8.524.27 329.90 7.594.37
BOREALIS RESOUHCES INC.. 8,306.50 5.813.50 2.493.00
MOBIL ROCKY MOUNTAIN INC. 7.656.75 - 7.656.75
OXY USA INC.. 7.395.02 4.517.49 2.877.53
SHELL FRONTIER OIL AND GAS INC 5.725.00 5.725.00 ‘
LAPP RESOURCES INC 5.674,97 5.674.97 :
BLOCKER JOHNR 5.365.38 279.50 5.085.88
AMOCO PRODUCTION COMPANY 5.323.75 3.329.00 1,994.75
BACHNER.KARL A. 4.677.88 4.677.88 ‘
DANCO INC 4.462.00 - 4,462.00
TEXACO INC. 4.282.31 2.777.31 1.505.00
BACHNER DANAK 3.958.98 3.958.98 -
ROSEWOOD RESOURCES INC. 3.706.78 939.22 2.767.56
HUNT PETROLEUM CORPORATION. 3.542.82 1.082.76 2.460.05
LEWIS RIVER UNIT PARTNERSHIP. 3.200.00 3.200.00 ‘
SHELL OFFSHORE INC.. 2.955.33 : 2.955.33
MOBIL EXPLORATION AND PRODUCIN 2.723.23 1.733.39 989.84
ESCOPETA OIL & GAS CORPORATION 2.486.46 139.75 2.346.71
ESCOPETA PRODUCTION - ALASKA 2.486.46 139.75 21.346.71
ARCTIC SLOPE REGIONAL CORPORAT 2.278.5G 2.278.50 :
PENNZOIL EXPLORATION AND PRODU 2.158.39 371.50 1.786.89
FORSGREN.KEITH C 2.080.11 3.60 2.076.51
SHELL LAND & ENERGY COMPANY. 1.376 80 1.376.80 :
LOUISIANA LAND AND EXPLORA DON 1.329.04 339.20 989.84
JAMES.ALFRED 1Nl 1.280.00 5.00 1.275.00
NOVOSEL,FRANK J 1,244.00 1.244 00 '
HUNT. WILLIAM HERBERT TRUST ES 1.119.94 1.119.94

* Arco and Atlantic Richfield Combinod 1/8/96 GRNDTTLJO.S



Oil and Gas Lossoes
Listed in Order of Total Acreage Held

NAME LOTAL ACRES | ONSHORE ACRES J OEFSHORE ACRES
HUNT. LAMAR TRUST ESTATE 1,077.41 1.077.41
HUNT. NELSON BUNKER TRUST ESTATE 1.077.41 1.077.41 J
GAFFI.2ELLA 1.024.00 1,024.00 ’
LUNDGREN fESTATE OF).JAMES 1.013.33 | 1.013.33
WHITE.JAMES W. 7118.17 87.34 630.83
COASTAL OIL & GAS CORPORATION 588.80 427.23 161.58
SUN OPERATING LIMITED PARTNERS 554.52 554.52 J
EVERETTE KELLEY 512.00 512.00 |
COOK INLET REGION INC. 485.67 339.49 146.19
PARKER NANCY BLACK 317.50 317.50 .
FOREST OIL CORPORATION 268.66 194,94 13.73
MARATHON PETROLEUM COMPANY. 253.34 253.34 .
GUSTAFSON.MARY 202.67 . 202.67
BLOCKER. JOHN R. TRUSTEE 189.90 . 189.90
KLEINER.WALTER H 179.54 21.83 157.71
SEXTON MICHAEL R 168.89 - 168.89
TIPPERARY OiL & GAS CORPORATIO 129.25 70.68 58.57
GUNTHER DOROTHY 128.00 128.00 .
BURGLIN.BRIAN 101.33 . 101.33
'URGLIN.BRUCE 101.33 - 101.33
BURGLIN.DAVID 101.33 - 101.33
BURGLIN.JOSEPH 101.33 - 101.33
RIMABARBARA C 101.33 . 101.33
GREMILLION.ANNE L 79.38 19.38 -
LOVICK.ROBERT G. JR. 79.38 79.38 .
READ.NANCY L 79.38 79.38 :
SPINKS.MARGARET L. 79.38 79.38 -
TRANSWORLD OIL &GAS LTD 68.04 49.37 18.67
TWO FOUR SIX EXPLORATION INC, 68.04 49.37 18.67
LEEDE.EDWARD H 64.62 35.34 29.28
NANA REGIONAL CORPORATION INC 64.50 . 64.50
BATTLEY KENNETH W. 49.45 . 49.45
RYLANDER.MARIAN IRIS 35.00 35.00 ’
PACIFIC LIGHTING GAS DEV CO. 32.00 17.50 14.50
DONNELLY.RICHARD 29.08 15.90 13.18
GRACE PETROLEUM CORPORATION. 21.22 19.75 147
SUNLITE INTERNATIONAL INC. 21.22 19.75 147
ARTUS.WILLIAM D. 23.54 . 23.54
HUGHES.KINGDON R 23.04 12.60 10.44
DOYON LIMITED 21.50 - 21.50
CHAPARRAL ROYALTY COMPANY 1454 1.95 6.59
LEEDE AND PINE. 12.92 1.07 5.86
CHRISTIANSON.CABOT 9.42 - 9.42
PERRY (EStATE OF).JOHN W 1.21 3.98 3.29
SEARLS.ROBERT JR 1.21 3.98 3.29
POPE.JOHN C 3.06 - 3.06
ROBERTS.CATHRYN 3.06 - 3.06
WOODBINE PETROLEUM. INC.. 0.53 0.53 *

2.810.888.29 1.745.718.48 1.084.169.76

* Arco and Atlantic Richfield Combinod 1/9/96 GRNDTTICLS



CLOSED LEASES

04-Jan-96

STATUS DATE

1967
1968
1969
1970
1971
1972
1973
1974
1975
1976
1977
1978
1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995

Grand Total:

TOTAL ACRES

4.329.99
20.903.47
23.897.48
65.808.82
60.223.79
§5.860.95
53.372.48
12.216.39
62.976.3e
159.986.82
238.493.74
271.487.49

76.702.83

2.295.47
21.61433
20.0C4.64

241.923.74
267.982.62
390.08..28
473.464.94
7130.063.63
399.823.23
229.143.08
§52.197.39
301.659.43
375.849.50
323,774.58
658.375.98
122.643.15

1,147,158.12



ACRES

CLOSED ACREAGE PER YEAR
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Proponed Sole Area Sr Date

79 Cape YukiituRu

A7TA-W1
TAW.7fc\V Cook Intel
* 7»W  Rcoffer

HO Shatlovlk
HW  colililt Dill..
Fxtn.pl

H5A Cook Inlet
Exempt

HA Central

Beaufort Sen

H7 North.Slope

H5 Ciark Ink!/
Kamlshak Bay

HJ Western
Beaufort Sea
sy

o ﬁr.nn!orl Sea

C s Call fur CommenU:
1a Ne** Sale* and 5-Ycar Program Keiblon*
2 b Rr<|iir*t for General Infonnallon.

7-95

11-95

12-95

H-96

12-9*

«1-97

J-9H

HOH

194

12-9%1

Five-Year O if, and Gas L easing Program

PUBLIC NOTIFICATION SCl.aDULE

Alaska Department of Natural Resources

Division of Oil and Gas

1994 1995 1996 1997
N M CXN D M AM ON

N ON HOLO

MEW

C2 llsuod Dec 'VI

C2 bsuedDoc."93

P =Preliminary Best Interest Finding /
ACMP Conspiracy Anal)*t*. (If required.)
N =mNolke of Inlent lo Imre Final Finding.

3 ORequest for Sndorrononilr anti Fnilroiitncnlal Information. F b Final Finding and Nollie ofSale and 1vrm™.
4 * Request for New Information Made Axatlxbk Since U *I Finding. S b Sale.
E a End of Comment Period

1998 1999
OND M M OND M MJ

P-]

N

F a Kc*t*ed Final Finding and/or Nolke ofSale and IVrm*.

[ntoro«> Finding Procaao

| Ptihlk Meeting* may 1* held at any time. |

11t13 95
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SALE OF NORTH SLOPE ROYALTY OIL
T0
TESORO ALASKA PETROLEUM
COMPANY

Alaska Department of

NATURAL
RESOURCES

D ivision of O il And G as



Contract Terms

Term

Three Years
January 1, 1996 to December 31, 1998

Quantity

30 percent of Prudhoe Bay Unii royalty production
About 40,000 barrels per day in 1996 declining to
35,000 barrels per day by 1998.

Price

Purchase Price Reopener
Security

In-State Processing

Local Hire



Price

Exxon's West Coast Royalty Value

» ForTesoro: Price certainty. Retroactive price
adjustments due to producer “true-ups” and audits are

minimized.

« For Alaska: Price exceeds value of royaky-in-value oil
(RIV).

* Price compensates for “displacement effect” and

“competitive effect.”

Purchase Price Reopener

« Tesoro and the State can renegotiate the price if the
export ban is lifted.

 If the State and Exxon renegotiate the Exxon royalty
value under the terms of the ANS Royalty Settlement.
Tesoro may terminate the contract if the new price is not

to its liking.



Security

Letter of Credit, equal to the value of 75-days delivery of
RIK.

Covers State exposure to “Default Risk” and
“Denomination Risk”

If Tesoro and the State agree to an accommodation that
will mitigate the Denomination Risk, the Letter of Credit
requirement will be reduced to 60-days.

In-State Processing

Tesoro is obligated to refine 80 percent of the RIK in its
Nikiski refinery.

Provides commercial flexibility to Tesoro to optimize its

refinery operation

Provides the State with assurance that benefits of the sale
will stay in-state.

KI* 'Kl - it'™*- 1- 4!



Local Hire

Tesoro will hire Alaskan citizens to the extent allowed
by the Constitution.



In-State Benefits

Cash Value O ffered

Tesoro will pay a price that exceeds the value of RIV.

« Compensates for potential losses in royalty and
severance tax revenues attributed to the “displacement
effect.”

AS 38.05.183(1
and AS 38.06.050(1

Economic and Social Effects

iv-soro employs 189 people in the Kenai Peninsula
Borough and a total of 552 people statewide.

* Tesoro pays $1.3 million in local property taxes.

e Tesoro pays $7.6 million in various income, payroll, and
excise taxes.

* No incremental effects on local social infrastructure
(schools, roads, public safety, land use, etc.) is
anticipated as a result of the sale.

AS 38.05.183(2)
and AS 38.06.070(3), (4), and (5)



Benefits of In-State Refining

* The State imports 15 percent of its petroleum products
requirements.

* Imports will be displaced by in-state refining and more
aggressive competition will benefit local consumers.

AS 38.05.18353;
and AS 38.06.070(2), (6). and (8

Ability of Tesoro to Provide Refined Products

e Tesoro has been in business in Alaska since 1969.

e Itcommands a 30 percent share of the local market in
diesel fuels, jet fueis, and gasoline and it is a major
supplier of propane and butane.

AS 38.05.183(4)

and AS 38.06.070(6)



Environmental Effects

Tankers. No increase in tanker traffic between Valdez
and Nikiski is anticipated as a result of the sale.
Tesoro’s recent refinery expansion means that fewer
outbound shipments of pn ducts will occur.

Air Quality. The sale will not contribute to an increase
in emissions at the refinery. Tesoro now operates under
ADEC Air Quality Control permits.

Groundwater and Soil Contamination. Under
compliance with ADEC and the EPA, Tesoro is
undertaking a long term clean-up. The sale will
contribute to the continued economic operation of the
refinery and the clean-up program.

AS 38.06.070(7)



Displacement Effect

If the North Slope producers take ali of our royalty oil “in-value,"
then their shipments wiil look like this;

40,000  + 660,000 300,000 =1,000,000
(Tesoro; (CA and WA) (GulfCoast) (T )
In percentage terms:
4% + 66% 30% =100%
The calculation of royalty value (and severance tax) is;
($12 x 4%) + ($12 X 66%) ¥ ($10 x 30%)

If the state sells oil to Tesoro, the producer's placements on the West Coast
are reduced by 40,000 barrels. Their shipments will now look like this:

0 + 660,000 300,000 =960.000
(Tesoro) (CA and WA) (Gulf Coast)
In percentage terms:
0% + 68.75% + 3125% =100%
The calculation of royalty value (andseverance tax) is:
($12 x 0%) + ($12 x 68.75%) + ($10x3125%)

In this exumple, the state loses two cents on every barrel of royalty and severance tax
(together about 25% cf 960,000) or $4,800. To make up the difference, an auditional
twelve cents has to be added to each Tesoro barrel (40,000 x $.12 = $4,800).
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North Slopo Royalty Crude Oil Production Forecast
(MBOD)

199 1996 1997 1998 1999 2000 2001 2002 2003

Prudhoo Boy UVt 143 1% 7 16 106 9 85 75 69
Kupautk Rivet Unit 3 38 ¥ 3B 37 3 3 3 29
Milno Pomt 5 1 7 8 9 8 7 b 6
Fndicott 13 V] 10 9 8 1 6 5 4

Total Royoity. 200 2 1w 159 47 18 18 108

minus RIV Roq'd for Field Cost Allowance

Ptudhoe Bay Unit i " 13 12 1 10 9 8 1
Kupourk River Unit 3 3 3 3 3 3 3 3 2
Milno Pomt 0 0 0 0 0 0 0 0 0
Endicott 1 1 | 1 1 1 0 0 0

IB 18 nm 5 u 3 2 10 10

minus Current RIK Contracts
Mapco 3 3 H B 35 3 3 3 35

Tesoro 9 - — - — — — — -
total Curront RIK Obligation 14 35 H 3} 3 3 3 3 3

ANS Royalty Qil Avallobla to Supply Now RIK Controcn:
108 o B 1 110 99 86 13 63
Now tosoro @ 300% - 41 38 »H - K . —

ANS Royalty Oil Romolning: 108 9 92 Bo 110 99 86 13 63

nvt*'o;«is &*»i 43>Qr>'itam



Pi/rchasor
Cm tract

Chovron
Chevron 1
Chevron 2
Chovron 3
Kuparuk
Potrostar Purchases

GVEA 1
GVEA 2
GVEA 3

MAPCO

Pelrostar

Potro Star
Pofro Star JV

Tosoro

Tesoro 1
Tesoro 2
Tesoro 3
Tesoro 4
Tesoro 5
Tesoro 6

Tesoro 7 (New Tesoro

ns. TADIC* i

Major North Slope RIK Contracts to In-State Purchasers Since 1980

7/80-6/81
5/83 -5/84
5/84 - 7/91
12/86-12/91
12/86-12/91

Subtotal

Period

1961 1907 19831984 1985 19861917]1980 198911950 199111997

Plus: Tesoro Exchange Barrels

Total Chovron

Goldon Valloy Eloctric Association

6/81 -5/84
6/84 -9/85
10/85-12/91

Total GVEA

1/80 - Present

12/86-12/91
3/92-12/93

Tote! Potrostar

7/80-6/81
7/80
12/81 - 1/82
1/83- 12/94
10/85-8/90
1/95-12/95
1/96-12/98

Subtotal

Loss: Chevron Exchange Barrels

Total Tosoro

S-mrco Alaska Department ot Natural Rosown.es Dtvrtwn. Leni and G<r,

total Vol tJRmos T‘H rchased
arro

1.742.342
6,721.236
48.418.344
8.611,247

67.841.239

3.148.152
2.511.064
11.618.844

3.030.0)6

1.737.253
821.100
838.299

171.473.974
8.657.384
14.600.000
41.391.000

239.519.011
16.015.501

83.856,765

17.278.059

156.560.265

3.030.011

(est mafod)

223.503.510



Barrels per Day

250.000

THit*, TK%fnf A*

Total North Slope RIK and UIV Volumes

1



Comparison of Tesoro Contract Price
and the Value of RIV



Preliminary Finding and Determination
to Sell Royalty Qi
to

Tesoro Alaska Petroleum Company

A *JUI Umritwk of
& NATURAL
RESOURCES

Division of Oil and Gas
3601 “CHStreet. Suite 1380
Anchorage. Alaska 99503-5948

March 21. 1995



