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A l a s k a  S t a t e  L e g is l a t u r e

S e n a  t o r  J o h n n y  E l l i s

S PO N SO R  STA TEM EN T  FOR SENATE B IL L  109 
C H IL D  SU P PO R T  N O N PA Y M E N T  

L IC EN S I NG R E ST R IC T IO N  A N D  R E V O C A T IO N

39,000 A laskan parents cu rren tly ow e ove r $330 m illio n  in uncollected 
back child support payments, according to an estimate bv the C h ild  Support 
Enforcement D iv ison  (C'SED). In add ition . 18,597 CSED payees receive Aid to 
Fam ilies with Dependent C h ild ren  (A FDC ).

SB 109 p rov ides a means to collect some o f these o ld  debts from  self- 
em p loved  ob ligo rs who cu rren tly  are not subject to wage w ithhold ings. Because 
they are se lf-em p loyed , these ind iv idua ls  often hold an occupational, trade, o r  
p ro fessiona l license o r certificate. SB 109 prevents issuance o r renewal o f an 
occupational license* o r certificate when an applicant is $2500 o r  one year behind 
on payments o f  a child support o rd e r o r judgement. A tem pora ry  license w ou ld  
be issued to achieve compliance o r to a llow  the applicant the oppo rtu n ity  to 
contest the g rounds fo r denia l.

Further. SB109 p rov id es fo r the revocation o f an affected ob ligo r's d river's 
license. A fter a r nMce ami a 150 day waiting period to achieve compliance o r 
a llow  fo r contest «»i the g rounds o f revocation , the o b lig o rs  license w ill be 
suspended by the D iv is io  i o f M oto r Vehicles.

A dd itiona l revenues collected due to enactment o f the p rov is ions o f this 
b ill w ou ld  d irec tly  aid fam ilies w ho are cu rren tly  dependent upon pub lic 
assistance, and w ou ld  help repay the state and federal governm ent fo r AFDC 
payments made to custodia l parents. A pprox im ate ly  88*1 of the cost o f 
im plem enting this section w ou ld  be paid by the federa l governm ent; the 
rem ainder w ou ld  be m ore than offset by the increased revenues.

It is a recom m endation o f the U.S. C om m ission  on  Interstate C h ild  
Support that licensing agencies not issue a license to anyone w ho is de linquent 
in his o r  her support duty .

A pp rox im ate ly  fifteen o ther states have passed s im ila r leg is la tion  in 
recent years. Earlv  reviews indicate that compliance o f the affected ob ligo rs  has 
increased by rough ly  40 to 507c and loss than IT  of their licenses o r  certificates 
are actua lly  denied o r  revoked .

Sponsor Stotoment



A l a s k a  S  l a t e  L e g is l a t u r e

S e n a  l o r  J o h n n y  E l l i s

SB 109
C h ild  S u p p o rt N onpaym en t 

L icen s ing  R estric tion  and R evoca tion  
Sec tion a l A n a ly s is

Section I: AS 2? 27 is am ended by add ing  new sections to read:

Section 25 27 214 A dverse Action against D e linquent O b lig o r s 
O ccupationa l I icense

Subsection (a ) Requires agency (CSED ) to  m ain ta in , on  a m on th ly
basis, an updated certitied list o f  ob lig o rs  who are not in substantia l 
com p liance w ith a suppo rt o rde r.

Subsection (b ) Requires agency to com p ile  above lists and p ro v id e
copies, w ith in  in  days, to each licensing entity. L icensing entities m ay 
not issue o r renew  a license to person on the list, except as p ro v id ed  
under this section

?  bsection tc) Requires agency to com pare app licant to most
recent list and . :t tound . im m ed ia te ly  no tify  the app licant o f the 
licensing en tity  s intent to w ithho ld  issuance o r  renew a l o f the license.

Subsection (db  Except fo r com m ercia l fish ing licenses, requ ires
licensing en tity  to issue a 150-dav tem pora ry  perm it if app licant 
o therw ise qua lified . N o  extensions o r  add itiona l tem po ra ry  perm its 
a re  a llow ed

Subsection te): A llow s  Dept, o f I'ish & G am e to issue a regu la r
com m erc ia l tis lung  license a long  w ith  notification  that the departm en t 
w ill not reissue o r  renew  the license the next year i f  the o b lig o r is still 
on  the list

Subsection ( 0  P ro v id e s  notifica tion  gu ide lines .

S p o n s o r  S o c t l o n a l



Subsection <g): Requires agency to establish review  p rocedu res so
that an app licant m ay have h is /h e r case investigated , m od ify  an o rd e r, 
o r receive assistance in estab lish ing a paym ent schedule.

Subsection (h ): P rov ides gu ide lines fo r  app licant that challenges
being inc luded on the list. Requires agency to send a re lease to 
licensing en tity  if:

(1 ) app licant is found  to be in com pliance o r negotiates an
ag reem en t;

(2 ) agency is too s low , th rough no fau lt o f the app licant, in
respond .ng  so that app licant is unab le to request jud ic ia l 
re lie f b e fo re  exp ira tion  o f  tem pora ry  license;

(3 ) request fo r  jud ic ia l re lie f, th rough  no  fau lt o f  the app licant,
w ill not be reso lved  b e fo re  exp ira tion  o f  the tem pora ry  
license; o r

(4 ) app licant obtains jud ic ia l fin d ing  o f  compliance.

Subsection ( i): Requires app licant to act d ilig en tly  in respond ing  to
notices. A pp licant s d e la y  in acting, w ithou t good  cause, does not 
ju stify  an issuance o r a release.

Subsection (|): D oes not a llow  agency to issue a re lease except as
p rov id ed  in this section. Requires agency to n o tify  app licant o f  op tions.

Subsection (h ): P rov id es requ irem en ts fo r  a request fo r jud ic ia l
re lie f from  the agency ’s decision . Requires cou rt to h o ld  hearing  
w ith in  20 days. L im its issues on which the cou rt m ay base its decision.

Subsection (1): Requires agency to issue a re lease if cou rt finds
ob lig o r to be in substantia l com p liance.

Subsection tm ); P ro v id es  gu ide lines fo r  h and ling  a release.

Subsection tn ): A llow s agency to en ter in to  in teragency ag reem ents
w ith o th e r state agencies to  im p lem en t this section.

Subsection to ): A llow s licensing entities to le vy  su rcharges to cove r
costs o f  this section .

Subsection <p): Subsection (h ) is the o n ly  adm in is tra tive  rem edy
ava ilab le . A dm in istra tive  P rocedu re  Act does not app ly .

Subsection (q ): Requires app rop ria te  agencies and departm en ts to
adop t regu la tion s to  im p lem en t this section.

Subsection (r ) : D e fin itions . List o f  licenses inc luded and exc luded .

Section 25 27.246 A dverse  Action Against D e linquen t O b ligo r's  
D r iv e r ’s L icense



Subsection (a ): Requires agency (CSHD ) to m ain ta in , on  a m on th ly
basis, an updated certified list o f ob lig o rs  w ho have a d rive r's  license 
and a re  not in substantia l com p liance w ith a suppo rt o rd e r.

Subsection (b ): Requires agency to se rve notice under (d ) o f this
section that the ob lig o r s d riv e r s license w ill be suspended in 150 days 
and w ill not be reissued o r renew ed un less the licensee receives a 
re lease from  the agency

Subsection (c): If the licensee fa ils  to ob tain  a re lease d u rin g  the
150-dav pe riod  fo llow in g  notice under (b) and (d ) o f this section, 
requ ires agency to no tify  departm en t (D ep t, o f Pub lic  Sa fe ty ) that the 
licensee ’s d riv e r s license shou ld  be suspended and fu rth e r renew a ls o r  
app lica tions shou ld  be den ied un til the agency sends the depa rtm en t a 
re lease fo r the licensee. Funds pa id  fo r  a suspended o r den ied  license 
m ay not hi* re funded .

Subsection id ): P ro v id es  n o tific a tion  gu ide lines .

Subsection (e ): Requires agency to estab lish rev iew  p rocedu res so
tiiu l an app licant m ay have h is /h e r  case investigated , m od ify  an o rd e r, 
o r  receive assistance in estab lish ing  a paym ent schedu le .

Subsection (0 :  P rov id es gu ide lin es fo r  app licant that cha llenges
being inc luded on  the list. Requires agency to send a re lease to
licensing en titv  if:

(1 ) app licant is found  to  be in com p liance o r  negotiates an
ag reem en t;

(2 ) agency is too s low , th rough  no fau lt o f the app lican t, in
respond ing  so that app licant is unab le to request jud ic ia l 
re lie f be fo re  exp ira tion  o f  tem po ra ry  license;

(3 ) request fo r jud ic ia l re lie f, th rough no fau lt o f  the app licant,
w ill not be reso lved  b e fo re  exp ira tion  o f  the tem po ra ry  
license; o r

(4 ) app licant obtains iiid ic ia l find ing  o f com p liance .

Subsection (g ): Requires app lican t to act d ilig en tly  in re sp ond ing  to
notices. A pp lic an ts  d c lav  in acting, w ithou t good  cause, does not 
ju s tify  an issuance o r a re lease.

Subsection (h ): Does not a llow  agency to  issue a re lease except as
p ro v id ed  in this section. Requ ires agency to n o tify  app lican t o f  op tion s .

Subsection ( i) : P rov id es requ irem en ts fo r  a request fo r  jud ic ia l
re lie f from  the agency's decision . Requ ires cou rt to h o ld  hea ring  
w ith in  20 days, l im its issues on  which the cou rt m ay base its decision .



Subsection <|): Requires agency to issue a release if cou rt finds
ob lig o r to be in substantia l compliance.

Subsection <h): P rov ides gu ide lines to r h and ling  a re lease.

Subsection (1): A llow s licensing entities to le vy  su rcharges to cove r
costs o f this section.
Subsection <m): Subsection ( 0  is the o n ly  adm in istra tive  rem edy
ava ilab le . A dm in istra tive  P rocedure Act does not app ly .

Subsection (n ); Requires app rop ria te  agencies and departm en ts to
adop t regu la tion s to im p lem en t this section.

Subsection <r): D efin itions , l ist o f licenses inc luded  and exc luded .

Section 2: Requires the agency to subm it a report to the leg is la tu re  by
1 / 1 / 9 8  p ro v id in g  statistics to dem onstra te the effectiveness o f this m easure .

Section 3: This act takes effect 1 /1 /9 6 .
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DIVISION OF LEGAL SERVICES

M L M O K  A iN i> I  >1 March 21 .1995

SUBJECT:

TO:

FROM:

Sectional Summary o f SB 109 (Work Order No 9-LS0853VA)

Senator Johnny Ellis 
Attn Nina

Tern l.auterbach \ \ J  
Lcutslalive (. ounse! ^

You have requested a sectional summary o f the above-described bill

As a preliminar\ matter, please note that a sectional summary o f a bill should not be 
considered an authoritative interpretation o f  the bill and the bill itself is the best statement o f  
its contents I f  you would iike an interpretation o f  the bill as it may apply to a particular set 
o f  circumstances, let me know In the meantime. I hope this summary is sufficient

Section 1. Enacts new laws that would require child support obligors to be in substantial 
compliance with their child support orders before thcv can receive or renew most kinds o f  
licenses, including driver s licenses

Sec 25 2" 2*t*t This section relates to occupational licenses It provides that 
CSED will, on a monthly basis, send lists o f  delinquent obligors to licensing entities 
who must check the iisis for the names o f  license applicants I f  an applicants’ name 
is on trie list, the licensing entity may issue only a 150-dav license to the applicant and 
must nntif\ the applicant that a release from CSED must be obtained in order to get 
a permanent license In the case o f  commercial fishing licenses, a delinquent obligor 
may be issued one seasons license, but not another one until getting a release from 
CSED  The section also provides review procedures, including court review, if an

' In cuncnl law-. the Icfwiaturc lu* ahead* provided Lhat child --uppcn i»biip«\ arc ixa cliphlc foe a 

n u n d c  t'j'iase twin p ro p a im  It the* have 'past due child >upp«t * fScc A S O )  1 0 0 )0  • -p icu liu ial loaav A S  
U 4 1  t2> an.: .4 4)f j>o • *n*.fcr.: k»m* AS It- 10320-ooovncnjal Itdunp loan* A S  IS SfifJ% and IS S o 441*. 
Rkttpapek*sw A S 2b 15 1 to  - vcicran* hm iv A S  2” 09O20 - minm).* loam. A S  4S KX 1)20 • »licinan*c cnct p* 
non* and An 45 h'J • icudcntial cnctp\ cnnxrvatKW loam » I ik*rx»i know how thi* clipb ilm  condition i* 
m l ok a )  in pr xW x. rm puc** i*that loan applicant* Mtnpl* an*\*« on ihci: loan application* a ipic*t*on that a%k* 
if tticv o u c  an* paw due cluld *upport Whether there iv am attempt to \c n h  the occur act of their an>w«% i* 
unknown I c ttup* the child ntppon enforcement a?encs (CSEI)r would know

Logal Sorvlcoa Sectional Summary-
■



Senator Johnny Ellis 
M arch 21, 1995 
Page 2

applicant wants to  challenge CSED's placement o f  his or her name on the list o f  
delinquent obligors

Sec 25 27 246 This section relates to driver's licenses, including schooi bus 
endorsements and commercial endorsements In the case of these licenses. CSED will 
notify delinquent obligors that their licenses will be suspended and will not be 
renew ed or granted if the licensee is stili delinquent in child support payments 150 
days alter the notice is given If the obligor has not come into substantial compliance 
with the support order within 150 days. CSED will notify the Department o f  Public 
Safety that the department should suspend any current license and not renew or issue 
a new license to the obligor until the obligor obtains a release from C SED  The 
section provides review procedures similar to those provided under AS 25.27 244

In both AS 25 2~ 2 1-  anu 25 27 246. an obligor will be considered to be in 
"substantial compliance' with a support order if  no more than S2500 is past due as 
long as a: least one .• tittt worth o f  support payments has been made in the past 12 
months Ir. other words, an obligor who owes S200/month in child support mav still 
obtain a license as long a 1- the obligor’s past due support is no m ore than $2500 and 
at least $2 JO has beer, nan: in the last 12 months

Sec. 2. This section retiuires CSED  to make a report to  the legislature about what effect this 
bill mas have had or. iicensc issuance However, this section, as currently v titten. does noi 
require  the  report to  include an estimate o f  hoss much extra child support mav have been 
collected because o f  the bill

See. 3. This section yi\cs  me nil, a January !. !°9o effective dale

T M L p! Mb 
95-065 pim



TONY KNOWLES. GOVERNOR
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Marcn 15, 1995

Senator Johnny Ellis 
State Capitol 
Juneau. AK 99801

Dear Senator Ellis

The Child Support Enforcement Division (CSED) of tho Alaska Department of Revenue 
supports the Senate Bill 109 With tho passage of SB 109, Alaska will join 17 other states in 
asserting tne rights of children to be supported by their parents.

CSED anticipates that, because of this legislation, Al. :kan children will see a dramatic 
increase in the collection of support from parents who otherwise would not pay Additionally, 
this bill will help to decrease the AFDC rolls, thereby reducing the state’s costs of supporting 
children for whom an absent parent refuses to support.

The success of this type cf program enacted in other states has been significant. Many 
states dramatically increased collections, while minimizing the number of instancos where 
people lost their hcensos

~his legislation wins on all counts Approximately 88% of the costs of enacting SB 1C9 will 
be paid by the federal government and the remainder will be offset by increased revenues to 
the state through AFDC collections it is a readily implemented, cost-effective strategy for 
returning responsibility where it belongs - to the parents

SB 109 also provides for fairness in support enforcement Under present statutes, it is much 
easier to collect child support from a parent who works for wages and pays taxes than it is to 
collect from someone who works under the table or owns a business or professional practice 
Ironically, child support Is often avoidod by those who are most able to pay. SB 109 
would ensure that those wno hove been able to hide their incom* will no longer be rewarded 
for such activity.

Finally, wo believe that SB 109 represents the future of America. Serious discussions of 
welfare reform at all levels of government include issues of personal responsibility and tho 
basic nght of children to be supported by their parents. Licensing suspension and/or non- 
renewal Is an effective method to enforce compliance with tne law

S T A T E  O F  A L A S K A

D EPA RTM EN T  OF REVENUE
CHILD SUPPORT ENFORCEMENT DIVISION

Sincerely,

Q  tJ ikJ v
Glenda J Straubo
Director

XJUt AU F * lO  c m c t  PMONC f*cn 4M-AU7
MJL j 07) Child Support Enforcement Dlv.

P i r k n l

iTtmAvnxie, s t a t io n  o
f  Aj AKAKKJ AX M * t
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TABLE II

Obligor arrears is $2,500 or greater 
OR

Obligor h a s  paid  le s s  than g n§  full m o n th 's  obligation  
d u n n g  prnvious twelve m onth  p e n o d

AFDC Active ($2,500=>)

•= g = r-  ̂ o m t > e a > t iG E 5 e jf c = .-  

3,215 $91,186,401

Non-AFDC Active 
($2,500=>) 4,010 98,277,105

AFDC Active (< 1 month)1 378 461.008

Non-AFDC Active 
(<1 month)1 356 384,911

TOTALS 7,953 $190,308,425
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TABLE V

Inactive Cases With An-eara $2,500 or More 
With No Ongoing Obligations Due1

AFDC Inactivo 1,337

— --------^T-==AnBHi«njgg— m~ ~

$22,491,762

Non-AFDC Inactive 1.406 38,722.240

TOTALS 2,743 $5 214,002

’ This Information not included in other tablas, bul those totals could be added lo 
eacn table.
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Im p lem en ted  A lfcc led  II d rought Succesi R a le  A m oun t C o lle c ted
O b ligo rs in lo  C om p liance

California ll/<>2 16,117 6,831 42% $6,000,000

Maine 8/<>3 21,018 12,138 58% $21,071,596

Sim iIIi 1 >nK< Kl/o i 11,000 3,000 27% NA

•Smith Pakula ha*. jusi impli'Mii'iiti'il tliuii law
ainl li.ivc cnly •lAsijjiii’il uno allorney and h i i i > paralegal In Ihis lack
(  H e r  l i i i n ' ,  l l i c y  r«p<*< I l l i c i r  b a t  1 In p , i d  r . i c r c  I n  i r . | n <  i»

a n d  l l n  ir  i n n i p l i a i n  r  r ah*  h i  i i u i r a c p

•* SI' r.Mi. c i|'|*ni>imah'ly 40 luinpnr.iry lit riiM 's/innnlli ( 170 inl.il)

Licenses Revoked

N A
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I ’n 'pan 'd  bv (lie  ( Mfice o l Representative John Davies



N o  l i c e n s e  t o  e v a d e  c h i l d  s u p p o r t

I n (he entry to the Aug' sin, 
Maine Department -of Hu­
man Services there Is a 
small, rather discreet sign 

that reads simply: "Make Child 
SupiHirt Payments Here." It's n 
modest request hut it might very 
well heroine a state motto.

Here in the Northeast corner of 
the country, the Pine Tree Slate 
has done what oilier states are 
threatening to do. It Is enforcing 
the first law In the country that 
takes away licenses business II• 
censes, professional licenses, and 
especially driver's licenses -  
fmm "parents "  ho don 't’ support 
their cliildron.

And tho hopeful fact •- or Is It 
the depressing f a d 7 is that It's 
working

pot year*, the Children's De­
fense Hint) has pointed out that 
less than 3 percent of people tie 
fault on user) car payments whilo 
49 |tercent default on child support 
agreements Now it seems that the 
most feared ItejMi Man is the one 
who can r e a s s e s s  a driver's li 
reuse

Today tho deadbeat dad has he­
roine the poster Imjv of irrcsnonsi 
hihty. Despite all tiie cnrcful gen 
der neutral language of the law, 
we know that 97 |>erccnt of Ure 
"non compliant non custodial par­
ents" are falhers In 1997. they 
owed nearly (31 trillion to their 23

ELLEN G O O D M A N
million children.

Each one may have n story 
about why he can't or won't or 
shouldn't' have ' t< r  pay what ’ the 
court has ordered. But- Colburn 
Jackson, the hi r!y,*longliiii6 head 
of support enforcement for Maine 
says Itatlv that the primary reason 
men don't pay Is: "They ve Ireen 
able to get nway with II "

Jackson’s own view Is closer lo 
n judicial malnprop he remembers 
with humor. Not long ago. a Maine 
judge meant to rule that a fattier 
had proven Ids Inability to pay. By 
mistake, the Judge wrote that the 
fattier had "demonstrated an abili­
ty to not pay child support." That, 
Jnckson says, is closer lo the 
truth.

But Maine has tried something 
different. Lost August, the slate 
sent cut notices of the new law to 
17,400 parents who were more than 
90 days late In their payments

Some of Ihese parents hadn't paid 
"since antiquity," some had hid­
den their assets, some had gone 
Into business under other names. 
All were warned to pay up, to 
make n payment plan, or risx los­
ing a license.

The response was overwhelm­
ing. A man with n license lo run a 
Junkyard -  n father who hadn't 
paid child support in 10 years -  
came in Hie day after he got the 
notice and said, "Well, you got me 
now." A long-haul trucker came In 
and plunked down (19,000, Another 
man who said he had been "p ro ­
crastinating for years" paid (4,000.

By June, they had- collected 
(12.9 million from 10,000 people In 
a state of about one million. And 
that was before the first license 
had lieen taken away. A few weeks 
ago, eight men who collectively 
owe (140,000 shared Ihe dubious 
honor of being first lo lose their li­
censes to drive

What Jane Sheehan, Ihe com­
missioner of human services, 
learned - end she says this with­
out a hint of Irony In her voice -  Is 
that "you have to attack some­
thing near and dear lo the heart of 
that Individual." What others have 
learned Is that sometimes the car 
or certainly a professional license 
was nearer and dearer than the 
kid.

In Ids Capitol office, Nov. John

McKomnn describes this law as 
another wav of nutting hack to­
gether Ihe Humplftdumpty of re­
sponsibility. It’s n program popu­
lar with most men as well as wom­
en. "Many fathers arc  struggling M  
to pay for tliclr own kids," he says,, 
"and paying taxes for the kids of| 
fnlliers who nren’t paying any­
th ing"

Indeed, In the aftermath of I 
Maine's success,-a  dozen states! 
are considering similar laws that! 
apply to AFDC and non-AFDCl 
families alike. The Idea has np [ 
neared a-; pnrt of the Clinton wel­
fare reform proposal. -There are |  
plans lo make state Inws.reclnro-i 
cal, so that parents with children!
<n one state and licenses In another! 
would be as vulnerable for child 
support violations as they arc fc l 
driving violations.

But if what's happened here is a | 
success slory, It’s  not an entirely! 
happj tale. For as long as I can re-1 
memtrer, Americans have ruefully! 
noted that you need n license to! 
drive n car but not lo raise a child.) 
Now In this upside-down world, we 
have finally drawn a connection 
between parenting and licensing.

What nn odd bumper sticker for 
our era: Support your kids, or get 

river’s seat.out of Ihedrl

Ellon G oodm an  la a co lu m n ltt 
fo rT h a  n o t io n  G loba,





.. . S E N A T O R  L O R E N  L E M A N  NorthwoHt Anchonici-
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S P O N S O R  S T A T E M E N T  
S I3 1 1 9 ; C e r t i f ic a te  o f  M e rit

T h i s  b i l l  r e q u i r e s  r e v i e w  b y  a  c o u r t  a p p o i n t e d  c o n c i l i a t i o n  p a n e l  b e f o r e  
l i t i g a t i o n  p r o c e e d s  a g a i n s t  a n  a r c h i t e c t ,  e n g i n e e r ,  o r  l a n d  s u r v e y o r .

T h e  c o n c i l i a t i o n  p r o c e s s  i s  d e s i g n e d  t o  f e r r e t  o u t  b a s e l e s s  c l a i m s  a n d  h e l p  
s e t t l e  v a l i d  c l a i m s  o u t  o f  c o u r t .  A c c o r d i n g  t o  r e p r e s e n t a t i v e s  o f  t h e  A l a s k a  
P r o f e s s i o n a l  D e s i g n  C o u n c i l ,  r e v i e w  b y  c o n c i l i a t i o n  p a n e l s  in  o t h e r  s t a t e s  h a s  
h e l p e d  r e d u c e  l i t i g a t i o n .

P r e s e n t l y  s e v e n  s t a t e  h a v e  s i m i l a r  l e g i s l a t i o n - - A r i z o n a .  C a l i f o r n i a .  C o l o r a d o .  
G e o r g i a  a n d  H a w a i i .  K a n s a s ,  a n d  N e w  J e r s e y .  C u r r e n t l y  p u r s u i n g  c e r t i f i c a t e  
o f  m e r i t  l e g i s l a t i o n  a r e  M i s s o u r i .  M a i n e ,  a n d  W a s h i n g t o n .

In  1 9 8 7 .  R a l p h  A n d e r s o n  a n d  A s s o c i a t e s  c o m p l e t e d  a n  a n a l y s i s  o f  t h e  1 9 7 9  
C a l i f o r n i a  C e r t i f i c a t e  o f  M e r i t  l a w .  T h e  p u r p o s e  o f  t h i s  a n a l y s i s  w a s  t o  
d e t e r m i n e  i t s  e f f e c t i v e n e s s  in  C a l i f o r n i a .

'H ie  p r i n c i p a l  f i n d i n g s  a n d  c o n c l u s i o n s  o f  t h e  s t u d y  a r c :

1. F e w e r  m a l p r a c t i c e  s u i t s  a r e  f i le d  a g a i n s t  d e s i g n  p r o f e s s i o n a l s .
2 .  M o r e  m a l p r a c t i c e  l a w s u i t s  a g a i n s t  d e s i g n  p r o f e s s i o n a l s

a r e  d i s m i s s e d  a s  a  r e s u l t  o f  t h e  l a w .  r e s u l t i n g  i n  f e w e r  J u r y  t r i a l s .
3 .  D e s i g n  p r o f e s s i o n a l s  s u p p o r t  t h e  c e r t i f i c a t e  o f  m e r i t  l a w .
•i. C o s t s  o f  t h e  c o n s u l t a t i o n  r e q u i r e d  u n d e r  t h e  l a w  a r e  n o t

s i g n i f i c a n t .
5 .  T h e r e  i s  s u p p o r t  fo r  r e t e n t i o n  o f  t h e  l a w  a m o n g  t h o s e  d i r e c t l y  

i n v o l v e d  In  d e s i g n  m a l p r a c t i c e  l i t i g a t i o n .

1 h a v e  l o n g  b e e n  a  s u p p o r t e r  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  t o  r e d u c e  t h e  
t i m e  a n d  c o s t  f o r  l i t i g a t i o n ,  w h i l e  s t i l l  p r o t e c t i n g  t h e  r i g h t s  o f  t h e  i n v o l v e d  
p a r t i e s .  H i e  c o n c i l i a t i o n  p a n e l  a p p r o a c h  m e e t s  t h e s e  o b j e c t i v e s .
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A M E R I C A N  C O N S U L T I N G  

E N G I N E E R S  C O U N C I L

To : Member Organization L a

From : ACEC Legal Department

Date: November 27 , 1995

Re: Certificate o f  Merit Law j

AMERICAN CONSULTING 

ENGINEERS COUNCIL

>OMN C. KAIAVWTINOS, JR.
Am i»ont Generoi C ouniel

Director, Pmf+utonal liability Program!

iQIS M it tm h  Street N W  •  W it h i i . | t o n  D C  1000S 

‘'•'o ne  J 0 M 4 7  7474 •  f u  JOJ 84# 004«

The intent o f  this memorandum Is to provide Member Organizations with an introduction 
to certificate o f  merit laws, which are currently enforced in Arizona, California, 
Colorado, Georgia, Hawaii, Kansas and New Jersey. This memorandum begins with a 
b rie f explanation o f  the reasons fo r certificate o f  merit legislation, then proceeds to an 
overview o f  ACEC's involvement in certificate o f  merit advocacy (particularly, the 
ACEC R isk Management Committee),1 and concludes with a summary o f  earh state's 
certificate o f  merit law. This memorandum is supplemented with the fo llow ing:

1 . A comparison chan o f  state certificate o f  merit laws.

2 . The fu ll texts o f  the certificate o f  merit laws o f  Californ ia ,2 Hawaii,3 and New 
Jersey (representative o f  the three categories o f  certificate o f  merit laws).

3 . The fu ll text o f  the Proposed Model Act with Regard to Suits o r Claims Against
Design Professionals (the ACEC model certificate o f  merit law ).

4 . 'Certificate o f  Merit and Review Panels: Conditions Precedent to C iv il Actions
Against Design Professionals," published in Construction Lawyer (April 1995).

5 . ’ Certificates o f  Merit; A First Step in the Rational Economical Approach to the 
Resolution o f  Design C la im s,' published in Virginia Lawyer (September 1993).

The N5PE-PEPP PrcfeojcmjU Lability C o m m a * *  ii eleo prepenoj » picket on tbu top*.:.

The Celifornu CjlTju epp*en in W e n  / Annoteud California Codas, Coda of Owl Procadura end * n  
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Tb« ce&ui rtpnsod or quoud verbena in tb* foUowinj pejee ere ukia from the //jmu Karuad 
Siancas AMMoitd Copyright 19&I eod the Ha<*cu Rnnsad Sianau dMotaud Copynsfat 1994. by The 
Micbte Coapeny. e d m u o a  of Re*d Eleevier Inc. end Reed Eltemr Properties Inc. end ere reprinted 
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negligence against a design professional must file a claim with a three-person review 
panel. The panel conducts an informal hearing, during which the panel may review 
evidence submitted by both parties. Since formal rules o f  evidence arc waived, the 
panel’ s findings and verdict are inadmissible in any subsequent legal proceedings. The 
model law provides a list o f  four verdicts the panel may render; the panel must select at 
least one verdict from the list, although it may choose to include more than one. The 
verdict o f  the panel is non-binding.

The p laintiff can still reject the panel’ s verdict and file  a formal complaint in court. The 
complaint must be accompanied by an affidavit from  a licensed member o f the 
defendant's profession. The affidavit must state the existence o f  at least one act o f  
negligence and its factual origins. I f  obtaining an affidavit would cause the statute o f  
limitations on the claim to expire, the p la in tiff is given an additional forty-five days to 
comply, and the defendant is given thirty days to respond once the affidavit is filed.

C e r t i f i c a t e  o f  M e r i t  L a w s  a t  th e  S ta te  L e v e l

The certificate o f merit laws which are currently in force at the state level share common 
characteristics and distinct differences, resulting in varying degrees o f success in terms 
o f  reducing the number o f  frivolous lawsuits. Despite their unique characteristics, state 
certificate o f merit laws can be divided into three categories: those requiring a certificate 
drafted by an attorney, those requiring an affidavit from  a design professional, and those 
requiring the resolution o f  the dispute by a screening panel. The general requirements 
o f  the seven states which presently have certificate o f merit laws are summarized below.

A rizona  (Arizona R erised  Statuses, T itle 12, C hapter 17)

Arizona’ s certificate o f  merit law only applies to 'registered professionals," which are 
defined as engineers, architects, assayers. geologists, landscape anists. land surveyors 
as well as contractors. The law requires that, in any action by a non-registered 
professional alleging professional negligence on the pan o f  a registered professional, an 
affidavit from a licensed member o f the defendant’ s profession must be submitted with 
the claim.

The affidavit must state "the acts o r omissions" and the "factual basis" underlying the 
claim , as well as "how the acts o r omissions" were responsible fo r causing the p la in tiffs  
injury. I f  the statute o f  limitations fo r the claim would expire while an affidavit is being 
obtained, the affidavit may be submitted forty-five days after the initial claim is filed. 
A lso, a p laintiff who obtains an affidavit before a claim is filed but fails to submit the 
affidavit with the claim due to "excusable neglect o r mistake" may be given leave by a 
judge to correct the erro r without penalty. Otherwise, failure to submit the affidavit with 
the claim results in automatic dismissal o f  the claim .

3



the affidavit may be submitted forty-five days after the complaint is filed. Non- 
compliance can be grounds fo r a dismissal on ly i f  the defendant's initial responsive 
pleading mentions the error.

H aw aii ( H a m ii  R evised Statutes, Volume 13, C hapter 672)

Hawaii’ s certificate o f merit/screening panel law applies to situations where a plaintiff 
is seeking damages fo r acts o f  professional negligence committed by persons who arc 
licensed professional engineers, architects, surveyors and landscape architects. Before 
filing a formal complaint in court, the p la intiff must file a claim with the Design 
Professional Conciliation Panel. This requirement is waived under certain circumstances 
i f  the judge rules (upon a party’ s motion) that the subject matter o f  the claim is not 
appropriate fo r the panel’ s review.

The p laintiff must submit a certificate o f merit ("certificate o f  consultation") at the same 
time the claim is filed with the panel. I f  obtaining a certificate would create a statute o f 
limitations problem, the certificate may be submitted within thirty days o f  filing the claim 
with the panel. The certificate must state that the attorney has consulted with a licensed 
member o f  the defendant’ s profession, and based upon that consultation, the attorney has 
found enough merit to the claim to warrant further legal action. A certificate docs not 
have to be obtained when an attorney has made three attempts to obtain a consultation 
and was refused each time, o r when an attorney's case is based upon a claim that the 
defendant failed to disclose the ramifications o f a procedure to the p laintiff.

The screening panel consists o f a dispute resolution expert, a trial attorney, and a 
member o f  the defendant’ s profession; the panel’ s costs are divided equally among the 
parties. The panel’ s deliberations are in form al, and during a hearing the panel may 
consider a wide variety o f  evidence. The panel may also encourage the parties to 
voluntarily settle the case. Thirty days after the completion o f  a hearing, the panel 
renders a non-binding decision which includes assignment o f liability and any appropriate 
award o f  damages (punitive damages may not be awarded). The statute o f  limitations 
begins to run again after the panel has rendered its decision. I f  a party rejects the 
panel’ s decision and pursues the matter in court, the panel’ s findings, statements, and 
conclusions are inadmissible as evidence.

K ansas IK ansas S ta tu tes A nno ta ted . C hapter 60. A rtic le  35. Sections 60-3501 - 60-3509)

The Kansas statute provides fo r the establishment o f screening panels, which review the 
actions o f  engineers, architects, and other licensed individuals. The law applies in cases 
where a p laintiff files a "professional liability malpractice action" alleging damages 
caused by the "rendering or failure to render services" on the part o f  a licensed 
professional. A judge presiding over such an action w ill authorize the convening o f a 
screening panel, but only i f  one o f  the parties to the action makes such a request. The 
four-person screening panel consists o f a licensed professional chosen by the p lainuff.

5



have faced even greater difficulty such as Wyoming which had passed a certificate o f 
merit law only to have the Wyoming Supreme Court declare the statute unconstitutional.

W yom ing (W yom ing Statuses § 9-2-1802)

The Wyoming statute had established a screening procedure fo r professional malpractice 
claims. In 1990, The Wyoming Supreme Court declared the statute unconstitutional on 
equal protection grounds. Since the act was very broad and also covered health care 
professionals, the court found that the statute treated medical malpractice victims 
differently than persons injured by someone other than a health care professional since 
the medical malpractice victims had no direct access to the courts, they first had to go 
tiirough the screening procedure. The court gave great deference to the general public 
health and did not want an extra hurdle fo r medical malpractice victims. It is therefore 
wise to limit the list o f  professionals covered in a certificate o f merit act, although 
experts do not foresee the Wyoming Supreme Court's holding to affect any o f  the 
certificate o f  merit laws outside o f  Wyoming.

P o l i t i c a l R e a l i t ie s

Rarely, i f  ever, has there been time when legal reform  has been as popular as it is today. 
From state houses to the halls o f Congress, the issue o f how to reign in crippling 
litigation is near the top o f the national agenda. However, in spite o f  the significant 
public opinion in favor o f reform , significant obstacles still exist. The trial lawyer 
lobbying organizations have been successful in defeating past tort reform  efforts -- 
including certificate o f  merit legislation. With that in mind, the fo llow ing questions 
should be asked before embarking on a legislative initiative to pass a certificate o f  merit 
statute in your state:

•  Whether current political climate in your state is favorable fo r passage o f 
tort reform?

•  Whether your state has enacted a medical screening panel law wnich can
serve as a modei fo r a law covering design professionals?

•  How strong is the trial lawyer lobby in your state?

•  How involved is your organization in A/E and state tort reform  coalitions?

•  Whether the proposed legislation should include a ll professionals o r only 
design professionals?

Keeping these questions in mind and by reviewing the certificate o f  merit lav's that arc 
currently enforced as well as those that failed, increases the chances o f  passing a 
constitutionally sound certificate o f  mem law.
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§ 2; S t a a d m  c 423. I 1; Staal3S4. c. 1705, | 1;

Staad3S& c 247.1 1. rtissng to mt.nra.mre acana. n t  
repealed by da ,»n terms on Jan. 1. 1389.

Notes of Decisions
In rest?*! 4
Certificate at ment 2 
Validity i

V  Validity

Recusnmeat of Sir, f  of rrr~"-tra of - t-» Ja 5-editiU 
macrvmce sum wmea cud not m 3  4 531 m  sst tutui 
protecaca noaaca. as reqmnmset m  nfinaaily m  ated 
ta legmmata luaighe paspuea of xmarkanmg saipno- 
dee maorisca cuta. Adasa e. gneee CApp. 2 OiaU3331 
= 3  CaLRpor. m  183 C J L U  498.

L  la general

Aesocmet ta this aaeioo. affecure a  1300. that oper- 
atad to tiaharnoe 2bng of czmlate of mcnt after of 
TJfttml r a ^ r v s n  «>■> >).»« rwrt-nng. aa
before, that (i.riipiarrt be acmeapaaaad by of
menu waa proceusnl snce new cause ai m  net
crated, meifncuce t u  net drpnred of any
defense ca mer.a and no rested rights, vert traced: 
thsi. 4'Jiwp p-aiuufT did accompany etszpietst wttb 
rersinate of mera ae reoiuni wnea csmpdunt * u  P.aA 
aan wrjen stel ccttrt ta 1971 {mated plamcfTs r-jrum jnr 
reaef h v s  ate the failure waa i~'» eary »"d

cunnlo by £in{ af cecdnxte u  aHnwed by m t e m m n ?  
agqndatst effacsre in 1580. Stmscn r. Supennr Csur. 
of Fagmmima County (1580) 165 CaL?.ptr. 522. 137 
CwL3d 45.

1  CcrttSeaie of aent

Facmrrmrrt that acnmeyi eariflrata of sent Std m  
medical maipracsca must tw»f plamndfs
ccuaaea baa rectaaen vsn lirenaeri prafcsamnal does not 
require that pieosffi tout, tel caasuit wnh prafmocii 
licensed ia u s e  (r.acp/r.e u  defendant: router, tf aAcr 
rmmlnnfla wub crpert and renew ̂af fast, ascmey 
cnadadl that there a  resaccinle ana memensns amae 
fcr fllnf acsna. aejteen of toad. fbXll of thu wfici naa 
been uctiad. Amrca ▼. Supcrar Court (Gtrpcma*) 
CApp. 1 2-JU1SOT 2 2  CaLRptr. 748. 225 CaUppJd 7SL
Counsel fsr tenant t— y~; rattirai maipramce tmnn 

apinst eaaeprieor ur.c*.<d reqmrcmeat it cc.clcate of 
menu ..-.•n.-xm; that azsmty nes cmsoued nth Satnsed 
physcan and rurteon. dean, podiactn. nr tmr cprasnr. 
by rmsnt^rnptAtiie cf merr: with renpiamt a d  cat- 
af  that assmey eoassted with licensed pnyscan. Am* 
mno r. Supersr Court (Carpenter) (App. 1 Caul588) 2 2  
CeLRptr. 741 225 CaLKppJd 3 1  - •

•* * M- • •  •  •  • e •  • ae •  • • • ««
I 411— 5. Jlxiprecdce actions; irchilectJL engineers, suiweyors . _

(t) la retry icdoc. irjinmr.c » casxnmphiat for damages cr. sccaiuty. insag cut cf *J:e 
pmfessicnii ncqttgr' jc of a person bnidiry a niid irm ad i ctrsflcate timed purman: La Charter 3 
icoiaaearag ■*rtb Secdna 5500) of Dbrxan 3 of the Bur.r.ess aad Prdfessuas Code, or of a penes 
hoidr g a raiid mpstncca as a prsfesmctui eagxeer.issued purrart to Chapter. 7 c-mmcncmq sr.Lh 
fecaaa 6700) of Dtnuoa 3 of the Buesesa >r_H prnfemanj Code, or t person holding a .valid load

Addition* or cnengoe IndJcetwd by underline: deietJcn* by **x»rtske • • •
194.



(D For purposes at this sectlou. “icdou* hsrfrHtt §' mr nplafnt or cross-conipLixnt for eqnitahle 
indemnity arising’ out at the rendition at profesBonai e rrim  wbsthnr or not the rnmplwnt. or crcas- 
caaphint specifically ueertx or ntfltrw the tense. negfigencn* or “negiigenon."
(Added by SteteI379, c. 973, p. 3334,1 L Amended by State. 1383, e. 414. § 1; Stata.1388, c. 1331,}. 1; 
State. 1988, e. 1070, I 1; Stated990, c, 204 CSJL2089). ! I; Staa.1991, c 272 CS-BJS27). I U ,

• f

Hepeal i -* <• ■ :: . .
Section 11LS3 it repealed by iti own Lrrmj on Jan. I, 1997. *

. Hlxtoriod end Stetstory Not**
ISM LcfnUtioo
The 1968 amendment. in mbd. (h), mhrctoted *1283" 

tor "1987“.

ISO L ijn litioo
The 1388 gnapdmmt rewrote mod. (b) «tnch m e  

“This Mttxn shall rtmam m  tfieer only ancd January 1. 
1388, and u  of that data is repealed.*

1990 Legimlario*

The 1390 amendment added mbd. CD daftning actton: 
tad made naombacusme chan gas in sibd. (as.

1991 Legislation

The 1391 imeodmenr. tn mbd. (hX in the second pan* 
graph, snostxtsxed “January L  1997" tor ‘January 1. 1292" 
as the rtpeei date erf the secaon.

1983 Amendment. In mbd. (iX mherttnred “m r y *  
tor ‘any* praadfaf  “actlcc*. toaertad Tndoding a eroee* 
onrrpignt*. and inaertad ‘or indemnity*, tad 
Tjy* tor Tn* prececmg *robdbrtakm*; tn mbd. (1>X inaart- 
ed ‘or croae-ccnjpisaonr* In the first lenterae; ta m b d . 
(bXlX aaerted a rnriims faflowmg *sate*. inserted *wbo* 
preceding Teaches*. toaenea “li Hrvtiad tn praetke is 
the «  or any other state. in the tame M  the
darfawhnt or enwe-darfandant tod*, and added the •*rmi 
m ono* tn mbd. (eX deleted *mdt* p r a d faf “csrtfl-. 
ca'e*. and added a comma toflowmg "filed"; in « M . (elv* 
mbentnrad “The* tor "Sadi* preceding “pnnlafr*; ta 
i b d  ({X inaertad Ta accordance wtth” and *or a nuirim 
tn (trie punnumt tn Section 438"; and. in mbd. (hX 
mnemrged "1387* tor "1384*, and mbaritnted That* tor 
*m»* preceding ‘date*.

L e w  Rerierr C  jmxnenuriea

Renew of selected 1990 Gilitortsa legulattoo. 22 Pie.
U .  437 (1991X

Library Riferenccs

Net'-trace » I 0 4
CJ.1 Hetbnaca »  178 tn 180.
Ciutas* P n c S a  Guide; QrQ Procedure Before TrtaX 
Wed A  Bro«n. see Guide's Table of Stanzas tor 
sapter paragraph msnoer references to partfrxcha 
hsmamny thia leeBCB.

Legal Secrctzry't Handbook. Legal Secrrancs. Inc.. 
see Handbook'! Table of Codas tor pangnan num­
ber reference* tn paragraphs ditranag thia seennr.

Notes of Dcdxioni
Attorney 
Failure tn (Da 1

Psrpoea arf itsmte rsqtariag fifing a t esrOficato erf mens 
in scane agxust rng~.av tor prrfrmnnsl Dtgdgwsca a  tn 
dbcosnge frTraioui pirntoawrnl negdgiate u n  against 
;tgi«gaU ami engmmn. Gumn f. Dotaan (App. 4 Diet. 
1394) 21 CaLRptrJd 403. 3  CaUppAtb 222.

S.iamra. sran.ig that tral court nay order p-iyr-tvt of 
any I— til u p e/jet. a rmtmg attorney fee*. uminwd 

party u  m art erf faunre to cospty with 
mrm n r g  filing ci carsficixa arf merit a  acaoa 

agwesi ingrmw tor p r f e a m i  aeghgeooa. allows court 
to aware u  neanririW rryiwea, arsntmg annrney fleee. 
11 ■ —  !!vni ?i < a  (xcaeerfal rn:iy!:;t at fee rw ird . 
Guns v. Dooao CApp. 4 OtaL 1394) 3  CaLHpcr^d 40S. 3  CsU^4th32. . . . .  -

near s a m g  tom coawaefiaa of sowec, wera mended as 
fiTnpenaaftle eiwnent in term “asm n ay's feea* to t o s u  
a a n g  that mal court may order payment arf any naaoa* 
able rTpeneea. mriadinc attorney torajtocarrwi by anou- 
*r perry as remit arf failure to com p ly *wtth statute recmr- 
tog fiSng orf carnflrara orf sent tn acton agasat ecgsrc 
tor protosnocai seghgrace. Guinn r. Docacm (App. 4 Dim 
1994) 3  CiLRpcr^d 409. 3  CaUpp.4th 2S2.

Court arf Appeal could look to JUXtidl HIJ,W 31 
sB-ilir UngTei^i ta to dsterrczs
«r 'egniamra cat ended term "ltLoruryi fees.* u  aaed m  
statute stacsg that sol court say order payment arf an" 
rosmnahb -eapeaam. sending attorney fees, s m n r d  ~  
anccher parry u  raeuit orf failure to comply with statute 
recrnnag filing at carnftoate arf sert m  idcn agunst 
ergnew for pnrfeaauxul ncgiigesoa. to ssnde paraitga. 
fern u  element. Gumn r. D o o m  (App. 4 Dim 1994) 3  
CaTHpptfid 408. 3  CaXApp.«th 222.
L Failure to file

C M

act

Ad dlC on*

iv w u  to awvd arf m tev.tr. t
tor rrtenmme semtea arf xtttaney 
obraanrtg arov awarding to eagaeer 

tn ptupvty crwuwrf aegdgraoi 
doe to yunara' fsiiure to corepry wr_*. 

n p . "  wamre requmng fSng orf carsfieato arfavs s  m  aeon

by undnrlinw; deSwtkvts by satnrtsks • • • •
1QA



Hawaii

Certificate o f  Merit / Screening Panel Law 

As o f  June 1995



proceedings § 672-2.1

CHAPTER 672

D E S IG N  P R O F E S S IO N A L  C O N C IL IA T IO N  P A N E L

S«c.
072-1.
672-2.

672-2.1
672-2.5
672-3.

Dtfinitionj.
Actioni against architecu, profes­

sional engineers, surveyors, and 
landscape architects.

Determination of unsuitability.
Certificate of consultation.
Design professional conciliation panel; 

composition, selection, compensa­
tion.

Review by panel required; notice; pre­
sentation of claims; termination.

Design professional conciliation panel 
hearing; fact-finding; evidence; 
voluntary settlement.

672-7.
672-8.

672-9.

672-10.
672-lL

672-12.
672-13.
672-14.

Same; persons attending hearings of 
paneL

Same; decisions.
Subsequent Litigation; excluded evi­

dence.
Immunity of panel members from lia­

bility.
Statute of Limitations tolled.
Duty to cooperate; assessment of costs 

and fees.
Annual report
Administration of chapter.
Retroactive application.

Cross refeiences. — As to professional en­
gineers. architects, surveyors and landscape 
architects, see Chapter 464.

§ 6 7 2 -1 . D e f in i t io n s .
F o r  th e  p u rp o se s -o f th is  c h a p te r
"D e s ig n  p ro fe ss ion a l”  m eans a p ro fe s s io n a l en g in ee r, a rc h ite c t , s u rv e y o r , o r 

land scape arch itect.
"E n t it ie s  em p loy ing  design p ro fe s s ion a ls ”  m eans p ro fe s s io n a l c o rp o ra tion s  

o r  o th e r business s tru c tu re s  u n d e r w h ich  design  p ro fe s s io n a ls  m a y  p rac tice  
and  does n o t inc lude nondesign p ro fe s s io n a l en tit ie s . [L  1 9 8 1 , c 2 2 8 , p t o f  § 1;
am  L  1 9 8 5 , c 3 6 , § 2 ]

§ 6 7 2 -2 . A c t io n s  a g a in s t  a rc h it e c t s , p r o fe s s i o n a l e n g in e e r s ,  s u r v e y o r s ,  
a n d  la n d s c a p e  a rc h ite c t s .

In  a n y  ac tion  fo r  dam ages a r is in g  ou t o f  th e  a lle g ed  p ro fe s s io n a l neg lig ence 
o f  ac tion s  p e rfo rm ed  in  th e  p ro fe ss ion a l p rac tice  o f  a  p e rson  h o ld in g  a  licen se  
as a  p ro fe ss ion a l eng ineer, a rch itec t, su rv e y o r , o r  la nd scape  a rch ite c t u n d e r 
c h ap te r 4 6 4 , before the t im e o f  f i l in g  th e  c om p la in t , th e  ag g rie v ed  pe rson  s h a ll 
f i le  a  c la im  w ith  the design p ro fe ss ion a l c on c ilia t io n  p an e l, [L  1 9 8 1 , c 2 2 8 , pt
o f  § 1; am  L  1985 , c 36 , § 3]

(§ 6 7 2 -2 .1 ] , D e te rm in a t io n  o f  u n s u i t a b i l i t y .
A ny  p a r  v j r  an y  pe rson  se rved  w ith  notice  o f  a  c la im  m ay  f i le  a m o tion  

w ith  the cu cu it cou rt in  the  ju d ic ia l c ircu it in  w h ich  the  c la im  a ro se  fo r  a 
d e te rm in a tio n  th a t the sub ject m a t te r  o f  th e  d ispu te  is u n su ita b le  fo r  re v iew  
by a p an e l under th is  chap te r, p ro v id ed  th a t  no such  a p p lic a t io n  m ay  be filed

642



§ 672-3 CfVIL REMEDIES, DEFENSES. SPECIAL PROCEEDINGS § 672-3

Cb) W he re  an  a tto rn ey  in tends to re ly  so le ly  on a fa i lu re  to in fo rm  o f  the 
consequences o f  a p rocedure , th is  section s h a ll be in ap p lic ab le . T h e  a tto rn e y  
s h a l l c e rt ify  upon f i lin g  o f  the c la im  th a t  th e  a tto rn ey  is  re ly in g  s o le ly  on  the  
fa i lu r e  to  in fo rm  o f th e  consequences o f  a p rocedure an d  fo r th a t  rea son  is n o t 
f i l in g  a  certifica te  as requ ired  by th is  section.

(c ) F o r  the purposes o f  th is section , the a tto rn ey  s h a l l n o t be re q u ire d  to 
d isc lose the names o f  design p ro fe ss ion a ls  consu lted  to f u l f i l l  th e  req u irem en ts  
o f  subsection (a).

(d ) U n le s s  a  ce rtifica te  is fi le d  pu rsu an t to  subsection  (a ) o r  (b ), the  c la im  
s h a ll n o t be received  fo r f i lin g  by th e  depa rtm en t. [L  1 98 5 , c 3 6 , p t o f  § 1]

§ 672-3. Design professional conciliation panel; com position, selection, 
com pensation.

(a ) T h e re  a re  es tab lished  con c ilia tion  p ane ls  w h ich  s h a l l rev iew  and  re n d e r 
fin d in g s  and ad v iso ry  op in ions on  th e  issues o f  l ia b i l i t y  and dam ages in  to r t  
c la im s  ag a in s t p ro fe ss ion a l a rch itec ts , eng ineers, s u rv e y o rs , and landscape 
a rch itec ts .

Cb) A  design p ro fe ss iona l con c ilia tion  p ane l, h e re a fte r  c a lle d  " th e  p an e l" , 
s h a l l be fo rm ed fo r  each c la im  fi le d  p u rsu an t to sec tion  6 7 2 -4  and  a fte r  each 
p an e l ren d e rs  its decision o r the  c la im  is o therw ise d isposed o f  i t  s h a l l be 
d isbanded . E ach  design p ro fe ss ion a l conc ilia tion  p an e l s h a ll consist o f  one 
ch a irp e rson  se lected from  am ong persons who a re  fa m i lia r  w ith  an d  e x p e r i­
enced in  the to r t  c la im s se tt lem en t process, one a tto rn e y  licensed  to  p rac tice  
in  the cou rts  o f  the S ta te  and experienced  in  t r ia l p rac tice , an d  one a rch itec t, 
en g in ee r, su rveyo r, o r landsca^ e a rch itec t licensed to p rac tice  u n d e r ch ap te r 
4 6 4 . T h e  cha irp e rson  s h a ll be appo in ted  by the ch ie f ju s tic e  o f  th e  sup rem e 
cou rt o f  H aw a ii. T he  a tto rn ey  s h a l l be appoin ted by th e  ch a irp e rson  fro m  a 
lis t  o f  n o t less th an  th ir ty - fiv e  a tto rn ey s  experienced in  t r ia l p rac tice  su b m it­
ted a n n u a lly  by the sup rem e cou rt. T he  arch itect, en g in ee r, s u rv e y o r , o r  la n d ­
scape a rch itec t s h a ll be appo in ted  b y  the ch a irp e rson  from  a  lis t  o f  n o t less 
th a n  th ir ty - fiv e  design  p ro fe ss ion a ls  subm itted  a n n u a lly  by th e  b oa rd  o f  re g is ­
t ra t io n  o f  p ro fe ss ion a l eng inee rs , a rch itec ts , su rv e y o rs , and  landscape a rc h i­
tects. i

The ch a irp e rson  s h a ll p reside a t th e  m eetings o f  th e  p an e l. The ch a irp e rson  
and  a l l  p ane l m em bers s h a ll be com pensated a t  the  ra te  o f  S 300  pe r c la im  
h and led  which w ill become p ayab le  when th e  decision o f  the p ane l is su b m it­
ted and  s h a ll be p a id  a llow ances fo r t ra v e l and liv in g  expenses w h ich  m ay  be 
in cu rred  as a  re su lt o f  the  p e rfo rm ance  o f th e ir  du ties and  they  s h a l l be pa id  
by the depa rtm en t o f  comm erce and  consum er a f fa ir s  from  funds co llec ted  
from  th e  c la im an t and  de fendan t, to be sha red  e q u a lly . T h e  c la im an t s h a ll 
deposit S450 w ith th e  d epa rtm en t upon  the fi lin g  o f  th e  c la im  and the fa i lu re  
to  do so s h a ll re su lt  in  the  c la im  be ing  re jected fo r  f i l in g . T h e  design p ro fe s ­
s io n a l s h a ll deposit 5 4 5 0  w ith  the d epa rtm en t w ith in  tw en ty  days o f  b e ing  
se rved  w ith  the c la im  and the fa i lu re  to do so s h a ll re s u lt  in  te rm in a t io n  o f 
p roceed ings under th is  chap te r a llow in g  the c la im an t to  proceed in accordance



§ 672-5 CIVIL REMEDIES, DEFENSES. SPECIAL PROCEEDINGS § 672-5

Cb) A t any  tim e , b y  m u tu a l consen t o f  the p a rtie s  in v o lv ed , th e  d ep a rtm en t 
o f  com m erce and  con sum e r a f fa ir s , p r io r  to the a p p o in tm en t o f  th e  c h a irp e r ­
son , o r  th e  c h a ir /e rs o n  a f t e r  th e  cha irperson 's a p p o in tm en t, m ay  te rm in a te  
th e  p roceedings and  th e  c la im a n t m ay  proceed in  accordance w ith  sec tion  
6 7 2 -8 . [L  1 98 1 , c 2 2 8 , p t o f  § 1 ; am  L  1 98 2 , c 2 04 , § 8; am  L  1 9 8 3 , c 138 , § 1; 
am  im p L  1 98 4 , c 9 0 , § 1; am  L  1 98 5 , c 36 , § 5 ]

§ 6 7 2 -5 . D e s ig n  p r o f e s s i o n a l c o n c i l i a t io n  p a n e l h e a r in g ;  f a c t - f in d in g ; 
e v id e n c e ; v o lu n t a r y  s e t t le m e n t

E v e ry  c la im  o f  a to r t  s h a ll be h ea rd  by the design  p ro fe s s io n a l c o n c ilia t io n  
p an e l w ith in  th i r t y  d ays a f te r  th e  date fo r  f i lin g  a  respon se . N o  p e rson s o th e r 
th an  the  p an e l, w itnesses , an d  con su ltan ts  ca lled  by th e  p a n e l, an d  th e  p e r ­
sons lis te d  in  sec tion  6 7 2 -6  s h a l l be p re sen t except w ith  the  p e rm is s io n  o f  th e  
ch a irp e rson . T h e  p a n e l m ay , in  its  d isc re tion , conduct a n  in q u iry  o f  a  p a r ty , 
w itness, o r c o n su lta n t w ith o u t th e  presence o f  a n y  o r  a l l  p a rt ie s .

The h ea rin g  s h a l l be in fo rm a l. The p an e l m ay re q u ire  a  s te n og rap h ic  reco rd  
o f a l l  o r  p a rt o f  its p roceed ings fo r  the use o f  the p an e l, b u t such  re c o rd  s h a l l 
n o t be m ade a v a i la b le  to the  p a rtie s . The p an e l m ay  rece ive  a n y  o r a l o r  
d ocum en ta ry  ev idence . Q ue s tion ing  o f  p a rties , w itnesses , an d  c o n su lta n ts  
m ay be conducted b y  th e  p an e l, and  the  pane l m ay , in  its  d is c re t io n , p e rm it  
a n y  p a rty , o r a n y  coun se l fo r  a  p a r ty  to question  o th e r p a r t ie s , w itn esses , o r  
con su ltan ts . T h e  p a n e l m a y  d es ign a te  who, am ong  the  p a rt ie s , s h a l l  h a v e  th e  
bu rd en  o f  going fo rw a rd  w ith  th e  evidence w ith  respect to such  issues as it  
m ay  consider, and  u n le ss  o th e rw ise  designated  by th e  p a n e l, w h en  d es ign  
p ro fe ss ion a l’s reco rd s h ave  b een  p rov ided  fo r th e  c la im an t's  p ro p e r re v iew , 
such bu rden  s h a ll i n i t ia l ly  re s t w ith  the c la im an t a t  th e  com m encem en t o f  the  
h ea rin g .

The p ane l s h a l l h a v e  th e  p ow e r to req u ire  by subpoena  th e  appea ran ce  and  
testim ony  o f  w itnesses and  th e  p roduction  o f  d ocum en ta ry  ev idence . W hen  
such subpoena p ow er is u t i liz e d , notice s h a ll be g iven  to  a l l  p a rt ie s . T he  
testim ony  o f  w itnesses m ay  be ta k en  e ith e r o r a l ly  b e fo re  th e  p an e l o r  by 
deposition . In  cases o f  re fu s a l to  obey a subpoena issued  b y , th e  p an e l, th e  
pane l m ay  in v ok e  th e  a id  o f  a n y  c ircu it cou rt in  th e  S ta te , w h ich  m ay  issue  a n  
o rd e r re q u ir in g  com p lian ce  w ith  the subpoena. F a i lu re  to obey such  o rd e r  m ay  
be pun ished by th e  c ou rt as a con tem p t the reo f. A n y  m em be r o f  th e  p an e l, the  
d ire c to r o f the  d ep a rtm en t, o r  any  person  designated  by th e  d ire c to r o f  th e  
depa rtm en t m ay  s ig n  subpoenas . A ny m em ber o f  the  p ane l m ay  a d m in is te r 
oaths and a f f irm a t io n s , e x am in e  w itnesses, and  rece ive ev idence . N o tw ith ­
stand ing  such pow ers, th e  p an e l s h a ll a ttem p t to secu re the v o lu n ta ry  a p p e a r ­
ance, te stim ony , an d  coop e ra tio n  o f  p a rtie s , w itnesses, and  c o n su lta n ts  'w ith­
ou t coercion.

A t the h ea rin g  o f  th e  p ane l and  in  a rr iv in g  a t  its op in ion  the p an e l s h a i l 
consider, but n o t be lim ite d  to , s ta tem en ts  o r te s tim ony  o f  w itnesses , con strue  
tion  docum ents, in spec tion  re p o rts , ca lcu la tion s , and  o th e r reco rd s  k ep t in  the  
u sua l course o f  the  p rac tice  o f  th e  design p ro fe ss ion a l w ith ou t the  necess ity  fo r
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(c) The ad v iso ry  decision req u ired  by th is  section  need n o t be f i le d  i f  th e  
c la im  is se ttled  o r  disposed o f  be fo re  the decision is w r it te n  o r  file d . [L  1 9 8 1 , c 
2:18, p t o f  § 1; am  L  1982 , c 2 0 4 , § 8 ; am  L  1 9 8 3 , c 1 24 , § 17]

§ 672-8. Subsequent litigation; excluded evidence.

The c la im an t m ay  in s titu te  lit ig a t io n  based upon the  c la im  in  an a p p ro p r i­
ate cou rt on ly  a f t e r  a  p a rty  to  the design p ro fe s s ion a l c on c ilia t ion  p an e l h e a r ­
ing re jects the dec is ion  o f  th e  pane l.

No sta tem en t m ade in  the course o f th e  h ea rin g  o f  the  design  p ro fe s s ion a l 
conc ilia tion  p an e l s h a l l be adm iss ib le  in  evidence e ith e r as a n  adm iss ion , to 
impeach the c re d ib i li ty  o f  a  w itness, o r  fo r  a n y  o th e r pu rpose  in  a n y  t r i a l  o f  
the action , p rov id ed  th a t  such s ta tem en ts m ay  be adm iss ib le  fo r the pu rpose  o f  
section 672 -1 1  h e re o f. N o dec is ion , conc lusion , finding, o r  recom m enda tion  o f  
the design  p ro fe s s io n a l con c ilia tion  p an e l on  the issue o f  l ia b i l i t y  o r  on th e  
issue o f  dam ages s h a l l be adm itted  in to evidence in  an y  subsequen t t r ia l ,  n o r  
s h a ll any  p a rty  to th e  design p ro fe ss ion a l c on c ilia t ion  p an e l h e a r in g , o r  th e  
counsel o r o th e r re p re sen ta tiv e  o f  such p a rty , re fe r  o r  com m ent th e re o n  in  an  
opening s ta tem en t, a n  a rg um en t, o r a t  an y  o th e r t im e , to  the  cou rt o r ju r y ,  
p rov ided th a t such  decision , conc lus ion , finding, o r  recom m enda tion  m ay  be 
adm iss ib le  fo r th e  purpose o f  section 6 7 2 -1 1 . [L  1 9 8 1 , c 2 2 8 , p t o f  § 1]

§ 6 72 -9 . Im m u n it y  o f  p a n e l m e m b e rs  f r o m  l i a b i l i t y .
No m em ber o f  a design p ro fe ss ion a l c on c ilia t ion  p an e l s h a l l be lia b le  in  

damages fo r lib e l, s la n d e r , o r  o th e r d e fam a tion  o f  ch a ra c te r o f  a n y  p a r ty  to  th e  
design p ro fe ss ion a l c on c ilia tion  pane l p roceed ing  fo r  any  ac tion  ta k e n  o r an y  
decision, conc lu s ion , fin d in g , o r recom m enda tion  m ade b y  th e  m em be r w h ile  
acting  as a m em be r o f  a design  p ro fe ss ion a l c on c ilia t io n  p an e l u n d e r th is  
chapter. [L  1 9 8 1 , c 2 2 8 , p t o f  § 1]

§ 6 72 -1 0 . S ta tu t e  o f  l im i t a t io n s  t o l le d .
The fi lin g  o f  th e  c la im  w ith  the design p ro fe s s io n a l c on c ilia t io n  p an e l s h a ll 

to ll an y  app lic ab le  s ta tu te  o f  lim ita t io n s , an d  an y  such s ta tu te  o f  lim ita t io n s  
sh a ll rem a in  to i le d  u n t i l s ix ty  days a fte r  the  d a te  th e  dec is ion  o f  th e  p an e l is 
m a iled  o r d e liv e red  to  the p a rtie s ; p rov ided  th a t  in  n o  case s h a l l the app lic ab le  
s ta tu te  o f  lim ita t io n s  be to lle d  fo r  m ore th an  tw e lv e  m on ths . I f  a decision by 
the design p ro fe s s io n a l con c ilia tion  p ane l is  n o t reached  w ith in  tw e lve  
m onths, the s ta tu te  o f  lim ita t io n s  s h a ll re sum e running and  the  p a r ty  filing 
the c la im  m ay com m ence a s u it  based on the c la im  in  any ap p rop ria te  cou rt o f 
th is S ta te . The p an e l s h a ll n o tify  in  w rit in g  a l l  p a rtie s  o f  th is  p rov is ion . [L  
1981 , c 2 28 , p t o f  § 1; am  L  1 98 5 , :  3 6 , § 7 ]

§ 6 72 -1 1 . D u ty  to  c o o p e ra t e ; a s s e s sm e n t  o f  c o s ts  a n d  fe e s .
I t  s h a ll be the  d u ty  o f  e ve ry  person  who fi le s  a c la im  w ith  the  design  p ro fe s ­

s ion a l con c ilia tion  p ane l, eve ry  a rch itec t, e n g in ee r, su rv e y o r , o r landscape

§ 672-8 CIVIL REMEDIES. DEFENSES. SPECIAL PROCEEDINGS § 672-11
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§ 672-13. A dm inistration of chapter.

The  d ire c to r o f  com m erce a n d  consum er a ffa irs  s h a l l be re sp on s ib le  fo r  the 
im p lem en ta tio n  and  a d m in is t ra t io n  o f  th is  chap te r an d  s h a ll ad op t ru le s , in  
c on fo rm ity  w ith  ch ap te r 9 1 , n ecessa ry  fo r  the pu rposes o f  th is  chap te r. [L  
1 9 8 1 , c 2 28 , p t o f  § 1 ; am  L  1 9 8 2 , c 2 0 4 , § 8 ; am  L  1 9 8 3 , c 1 2 4 , § 171

§ 6 7 2 -1 4 . R e t r o a c t iv e  a p p l ic a t io n .
T h is  chap te r s h a ll ap p ly  to a n y  c la im  a r is in g  p r io r  to  J u n e  2 2 ,1 9 8 1 ,  i f  a  su it 

based  on  the  c la im  h as  n o t been  f i le d  in  a  c ou rt o f  com peten t ju r is d ic t io n  p r io r  
to th a t  date . [L  1 9 8 3 , c 1 3 8 , § 2 ; am  L  1985 , c 3 6 , § 9 ]

§ 672-13 CIVIL REMEDIES, DEFENSES, SPECIAL PROCEEDINGS § 672-14



§ 672-2 CIVIL REMEDIES. DEFENSES, SPECIAL PROCEEDINGS § 672-2.1

C H A P T E R  6 7 2  

D E S IG N  P R O F E S S IO N A L  C O N C IL IA T IO N  P A N E L

Sec. Sec.
672-2.L Determination of unsuitability. 8«nt*iion of ciiimj; termination.
672-0. Design professional conciliation psnei; 672-6. Design professional conciliation panel 

composition, selection, compensa- hearing; fact-finding; evidence;
tion. voluntary settlement.

672-4. Review by panel required; notice; pre- 672-7. Same; decisions.

§ 6 7 2 -2 . A c t i o n s  a g a in s t  a r c h i t e c t s ,  p r o f e s s i o n a l  e n g in e e r s ,  s u r v e y o r s ,  
a n d  la n d s c a p e  a r c h i t e c t s .

CASE NOTES

Cited in Franks ▼. City of Honolulu. 74 Haw.
323, 843 P.2d 668 (1993).

§ 6 7 2 -2 .1 .  D e t e r m in a t i o n  o f  u n s u i t a b i l i t y .

A n y  p a r t y  m a y  f i le  a m o t io n  w ith  th e  c ircu it c o u r t  in  th e  ju d ic i a l  c i r c u i t  in  
w h ich  th e  c la im  a ro se  f o r  a  d e te rm in a t io n  t h a t  th e  su b je c t m a t t e r  o f  th e  
d ispu te  is  u n s u ita b le  fo r  re v ie w  b y  a  p a n e l u n d e r th is  c h a p te r , p ro v id e d  t h a t  n o  
su ch  a p p lic a t io n  m a y  be f i le d  w ith in  te n  days o f  th e  d a te  on  w h ic h  t h e  c la im  is  
sch ed u led  to  b e  h e a rd  b y  a  p a n e l o r  a f t e r  such  a  h e a r in g  h a s  t a k e n  p la c e .

I n  d e te rm in in g  w h e th e r  th e  su b je c t m a tte r  o f  a  d isp u te  is u n s u i t a b le  f o r  
d isp o s it io n  p u rs u a n t  to  thin c h a p te r , a  cou rt m a y  c o n s id e r

(1 ) T h e  m ag n itu d e  o f  th e  p o te n t ia l aw a rd , o r  a n y  is su e  o f  b ro a d  p u b lic  
con ce rn  ra is e d  b y  th e  s u b je c t  m a t t e r  u n d e r ly in g  th e  d isp u te ;

(2 )  P ro b le m s  r e fe r r e d  to  th e  c o u r t  w he re  c o u r t  re g u la te d  d is c o v e ry  is 
n e c e ssa ry ;

(3 )  T h e  fa c t  t h a t  th e  m a t t e r  in  d ispu te  is a  re a s o n a b le  o r  n e c e s s a ry  is su e  
to  be r e s o lv e d  in  p en d in g  l i t ig a t io n  a n d  in v o lv e s  o th e r  m a t te rs  n o t  c o v e re d  b y  
o r  r e la te d  to  th is  c h a p te r ;

(4 )  T h e  fa c t  th a t  th e  d e s ig n  p ro fe s s io n a l’s in v o lv e m e n t  in  th e  n i a t u r  is 
d is t in c t ly  s e c on d a ry  in  im p o rta n c e  to  th e  in v o lv e m e n t o f  p a r t ie s  n o t  c ove red  
b y  th is  c h a p te r ;

(5 )  T h e  p o te n t ia l fo r  u n re a s o n a b le  d e lay s  in  re a c h in g  a n y  r e s o lu t i o n  o f  th e  
m a t te r  by i t s  r e fe r r a l to  a  p a n e l p u rs u a n t to  this ch ap te r ;

(6 )  T h e  fa c t  t h a t  th e re  a r e  too  m an y  p e r r ie s , o r  is su e s  in v o lv e d  to be 
e ffe c tiv e ly  h a n d le d  by th e  in fo rm a l p rocesses f  th is  c h a p te r , o r

(7 )  T h e  fa c t th a t  one o r  m o re  o f  th e  d es ign  p ro fe s s io n a ls  n a m e d  in  th e  
c la im  is no lo n g e r  su b je c t to  th e  ju r is d ic t io n , o f  th e  p a n e l, o r  re fu s e s  to 
p a rt ic ip a te  in  th e  p ro c eed in g s  b e fo re  th e  p a n e l, to  th e  d e t r im e n t  o f  th e  
rem a in in g  p a rr ie s .
F o r  th e  p u rp o se  o f  a n y  su ch  ap p lic a tio n  th e re  s h a l l be a  re b u t ta b le  

p re su m p tio n  th a t  th e  s u b je c t m a t t e r  is u n s u ita o le  f o r  re v iew  b y  a  p a n e l u n d e r
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§ 672-3 CRIL REMEDIES, DEFENSES, SPECIAL . AOCEEDINGS § 672-3

w h ich  w ill becom e p ayab le  w h en  th e  d ec is ion  o f  th e  p a n e l is s u b m it te d . A t  the  
d is c re t io n  o f  th e  d ire c to r o f  c om m e rce  and  c o n su m e r a f fa ir s , th e  c h a irp e rs o n  
a n d  a l l  p a n e l m em be rs  m a y  be c om p en sa ted  a t  o n e -h a lf  o f  th e  a m o u n t  o f  
c om p en sa tio n  spec ified  in  th is  s e c t io n , w hen  and  i f  th e  c la im  is  d isp o sed  o f  by 
a n y  m ean s  p r io r  to  th e  h e a r in g  b e fo re  th e  p aneL  T h e  c h a irp e rs o n  a n d  a l l  p a n e l 
m em be rs  s h a l l a lso  be p a id  a llow a n c e s  fo r  t r a v e l an d  liv in g  e xp en se s  w h ich  
m a y  be in c u r re d  as a re s u lt  o f  th e  p e r fo rm an c e  o f  t h e i r  d u tie s . T h e se  cos ts  s h a l l 
be p a id  b y  th e  d ep a rtm en t o f  c om m erce  a n d  c on su m e r a f fa i r s  f r o m  fu n d s  
c o lle c ted  f r o m  th e  p a rt ie s , to  be sh a red , equa lly . T h e  c la im a n t  s h a l l  d ep o s it 
$ 4 5 0  w ith  th e  d ep a rtm en t u p o n  th e  f i l in g  o f  th e  c l a i m  a n d  th e  fa i lu r e  to  do so 
s h a l l r e s u lt  in  th e  c la im  b e ing  re je c te d  fo r  fi lin g . E a c h  d es ign  p ro fe s s io n a l s h a ll 
d ep o s it $ 4 5 0  w ith  the  d e p a r tm e n t w ith in  tw en ty  d a y s  o f  b e in g  s e rv e d  w ith  th e  
c la im  and  th e  fa i lu r e  to  do so  s h a l l  r e s u l t  in  te rm in a t io n  o f  p ro c e ed in g s  u n d e r  
th is  c h ap te r , a llow in g  th e  c la im a n t  to  p roceed  in  acco rd ance w ith  s e c t io n  6 7 2 -8 . 
I f  th e  c la im  is  w ith d raw n , d e te rm in e d  to  be u n s u ita b le  fo r  p ro c e ed in g s  u n d e r  
th is  ch ap te r, o r  o th e rw ise  t e rm in a te d  w ith o u t p a r t ic ip a t io n  b y  a  p a n e l, th e  
d e p a r tm e n t s h a l l re tu rn  a l l  m on ey s  co lle c ted  to th e  re sp ec tiv e  p a r t ie s . A ny  
m oneys  rem a in in g  a f t e r  a l l  costs h a v e  been  p a id  s h a l l be r e t u r n e d  to  th e  
re sp ec tiv e  p a r t ie s  on a  p ro  r a t a  b a s is .

T h e  o ffice  a n d  m ee ting  space , s e c re ta r ia l a n d  c le r ic a l a s s is ta n c e , o ffice  
eq u ipm en t a n d  office su p p lie s  fo r  th e  p a n e l s h a l l be fu rn is h e d  b y  th e  d e p a r t ­
m e n t o f  com m erce  an d  c o n su m e r a f fa i r s .

T h e  b o a rd  s h a l l p re p a re  a  l i s t  o f  a rch ite c ts , e n g in e e rs , s u rv e y o rs , a n d  
la n d scap e  a rch ite c ts  a lo n g  w ith  t h e i r  re sp ec tiv e  sp e c ia lt ie s  w h o  s h a l l  th e n  be 
c on s id e red  c o n su lta n ts  to th e  p a n e l in  th e ii re sp e c tiv e  fie ld s . P a n e l m e m b e rs  
m a y  c o n su lt  w ith  o th e r le g a l, te c h n ic a l, and  in s u ra n c e  sp e c ia lis ts . A n y  c o n su l­
ta n t  c a lle d  b y  th e  p an e l to a p p e a r  b e fo re  th e  p a n e l s h a l l  be p a id  a n  a llow a n c e  
fo r  t r a v e l a n d  liv in g  exp en ses  w h ic h  m ay  be in c u r re d  as a  r e s u l t  o f  such  
p e rs o n s  ap p e a ra n c e  b e fo re  th e  p an eL  S u ch  costs  s h a l l  be  p a id  b y  the  
d e p a rtm en t o f  com m erce a n d  c o n su m e r a f fa ir s . [L  1 9 8 1 , c 2 2 8 , p t o f  § 1 ; am  L  
1 9 8 2 , c 2 0 4 , § 8 ; am  L  1 9 8 5 , c 3 6 , § 4 ; am  L  1 9 9 2 , c 9 1 , § 2 ; am  L  1 9 9 3 , c 6 , 
§ 2 6 ]

The 1992 im endm nt, efljectrve May 27. beginning of tha present fifth sentence Th«e
1992. in the third sentence of the first p in- costs'; in the present fifth sentence of the
grapn of subeecann Cb) added the director of second paragraph substituted ’parties' for
commerce and consumer affairs from a list of claimant and defendant'; at the beginning cf
eligible persona approved by* following 'chair- tha present seventh sentence aunauttited
person a hail be appointed by'; in tha second 'Each' for "The*; added the preeent last sen-
sentence of the second paragraph deleted 'han- tenca of tha second paragraph of subsection ib);
died” following 'per claim*; substituted a period in tha third paragraph of subsection Cb) aubau-
for 'and ahail" following 'the daemon of the tuted 'panel' for 'board' following “and ctace
panel is submitted'; added the preeent third supplies for tha”; and made minor changes in
sentence of the second paragraph of aubeecson punctuation.
(bh added at the beginning of the present The 1993 amendment, effective April 12. 
fourth sentence The chairperson and ail penal 1993. in tubeecaon fb). delated 'of registration'
members snail aleo*; at tha end of tha present whars it appeared preceding 'of profcssxouei
fourth sentence of the Moond paragraph sunru- engineers' in the last sentence of tha first
tuted e period for 'and they” following the paragraph, and preceding 'shall prepare* in the
performance of their duties’ and added at tha first sentence of tha last paragraph.
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§ 6 7 2 - 5 .  D e s ig n  p r o f e s s i o n a l  c o n c i l i a t i o n  p a n e l  h e a r in g ;  f a c t - f i n d i n g ;  
e v id e n c e ; v o lu n t a r y  s e t t le m e n t .

E v e r y  c la im  o f  i  to r t  s h a ll be h e a rd  b y  th e  d ^ ig n  p ro fe s s io n a l c o n c i lia t io n  
p a n e l a s  s o o n  as poss ib le  a fte r th e  d a te  fo r  f i l in g  a  re sp on se . N o  p e rson s  o th e r  
t h a n  th e  p a n e l, w itnesses , an d  c o n su lta n ts  c a lle d  b y  th e  p an e l, a n d  th e  p e rs o n s  
li s t e d  in  s e c t io n  6 7 2 -6  s h a ll be p re s e n t excep t w ith  th e  p e rm is s io n  o f  th e  
c h a irp e r s o n . T h e  p ane l m ay, in  its  d is c re t io n , c onduc t a n  in q u iry  o f  a  p a rty , 
w itn e s s , o r  c o n su lta n t w ith ou t th e  p re sen ce  o f  a n y  o r  a l l  p a rtie s .

T h e  h e a r in g  s h a l l be in fo rm a l. T h e  p a n e l m a y  re q u ire  a  s ten og raph ic  re c o rd  
o f  a l l ' o r  p a r t  o f  its  p roceedings fo r  th e  u se  o f  th e  p a n e l, b u t such  re c o rd  <h«»ll 
n o t  be m a d e  a v a i la b le  to  th e  p a r t ie s . T h e  p a n e l m a y  rece ive a n y  o r a l o r  
d o c u m e n ta ry  evidence. Q ue stion ing  o f  p a r t ie s , w itn e sse s , and  c o n su lta n ts  m a y  
be c o n d u c te d  b y  th e  p ane l, and  th e  p a n e l m ay , in  i ts  d isc re tion , p e rm it  a n y  
p a r ty , o r  a n y  coun se l fo r  a p a r ty  to  q u e s t io n  o th e r  p a rt ie s , w itn e s se s , o r  
c o n s u lt a n t s . T h e  p ane l m ay  des igna te  w ho , am ong  th e  p a rtie s , *hn11 h a v e  th e  
b u rd e n  o f  g o in g  fo rw a rd  w ith  the  ev idence w ith  re sp e c t to  such  issues as i t  m a y  
c o n s id e r , a n d  u n le s s  o th e rw ise  d e s ig n a ted  b y  th e  p an e l, w hen  a  d e s ig n  
p ro fe s s io n a l ’s re co rd s  h ave  been p ro v id e d  fo r  th e  c la im an t's  p ro p e r re v iew , 
su ch  b u rd e n  s h a l l in i t ia l ly  re s t  w ith  th e  c la im a n t  a t  th e  com m encem en t o f  th e  
h e a r in g .

T h e  p a n e l s h a d  have th e  pow er to  re q u ire  b y (su h p oen a  the  a p p ea ran c e  a n d  
te s t im o n y  o f  v im esse s  and  th e  p ro d u c t io n  o f  d ocum e n ta ry  ev idence . W h e n  
su cn  aubpccm a p ow er is  u t i liz e d , n o tice  s h a l l be g iven  to  a l l  p a r t ie s . T h e  
te s t im o n y  o f  w itnesses m ay  be t a k e n  e ith e r  o r a l ly  b e fo re  th e  p a n e l o r  by 
d e p o s it io n . I n  cases o f  re fu se ! to  obey a s u b p o e n a  is su e d  b y  th e  p an e l, th e  p a n e l 
m a y  in v o k e  th e  a id  o f an y  c ircu it c o u rt in  th e  S ta te , w h ich  m ay  issu e  a n  o rd e r  
r e q u i r in g  com p lian ce  w ith  the  su b p oen a . F a i lu r e  to  obey such o rd e r  m a y  be 
p u n is h e d  b y  th e  cou rt as a con tem p t t h e r e o f  A n y  m em be r o f  th e  p a n e l, th e  
d ire c to r  o f  th e  d ep a rtm en t, o r  a n y  p e rs o n  d e s ig n a te d  b y  th e  d ire c to r  o f  th e  
d e p a r tm e n t  m a y  sign  subpoenas . A n y  m em b e r o f  th e  p a n e l m a y  a d m in is te r  
o a th s  a n d  a f f i rm a t io n s , exam ine  w itn e s se s , a n d  re c e iv e  ev idence . N o tw ith ­
s ta n d in g  su c h  powe rs , th a  p an e l s h a l l a t te m p t to  secu re  th a  v o lu n ta ry  
a p p e a ra n c e , te s tim ony , and  coopera t io n  o f  p a r t ie s , w itn e sse s , an d  c on su lta n ts  
w ith o u t  c oe rc ion .

A t d ie  h e a r in g  o f  the  p ane l a n d  in  a r r iv in g  a t  i t s  op in ion , th e  p a n e l s h a ll 
c on s id e r , b u t  n o t  be lim ite d  to , s ta tem en ts  o r  te s t im o n y  o f  w itnesses , con stru c ­
t io n  d ocum en ts , in spec tion  re p o rts , c a lc u la t io n s , a n d  o th e r  reco rd s k e p t in  tha 
u s u a l c ou rse  o f  th e  p ractice o f  th e  d e s ig n  p ro fe s s io n a l w ith ou t th e  n ecess ity  fo r  
o th e r  id e n t if ic a t io n  o r a u th en tic a t io n , s ta tem e n ts  o f  fa c t , o r  op in ion  on  a 
s u b je c t c o n ta in e d  in  a pub lish ed  t re a t is e , p e r io d ic a l, b ook , o r  p am ph le t , o r  
s ta te m e n ts  o f  exp e rts  w ith ou t th e  n ecess ity  .o f  th e  e x p e rts  ap p ea rin g  a t tha^  
h e a r in g . T h e  p an e l may, u pon  th e  a p p lic a t io n  o f  a n y  p a r ty  o r  u pon  its  o w n -  
d em sion . a p p o in t  as a c on su ltan t, a n  im p a r t ia l a n d  q u a lifie d  a rch itec t, engi­
n e e r . s u rv e y o r , o r  land scape a rc h ite c t o r  o th e r  p ro fe s s io n a l p e rson  o r exp e rt to  
t e s t i fy  b e fo re  th e  pane l o r  to  conduc t a n y  n e c e s s a ry  p ro fe s s io n a l o r  e x p ® * .
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divided tha former aaoond sentence into two 
—nttnOM by ■obetitntint a period far ‘ and 
t i le r ” CoUowinf “its gmcinaicna in w ritin f" and 
■d/Hnf at tha bayinrtirn o f the [IHetllf third 
sentence "A llar"; in tha pr taant third Mntanoa 
added “i f  evidence haa bean praaantad refini- 
in f damafaa, “ p ra r - lb n  “tha p«"«l ■halj

tha amount”; and near tha and of tha laat 
tentenca of enhaartion (a) added “that* preeed* 
inf “tha panel may not recommend punitive 
damafaa.”

Tha 1993 amendment, effective April 12, 
1993, delated “of refistration” 2bUowi&f “the 
board” in the first aentenoa of rubeection (a).

■ • *

5 6 7 2 - 8 .  S u b s e q u e n t  l i t i g a t i o n ;  e x c lu d e d  e v i d e n c e .

CASE NOTES

Datarmlnadon of u n s u i t a b i l i t y  for da* 
algn profaa ilonal conciliation. — Compal* 
l i n f  ciaimanta to complete a profaa*
aional oonaliaUrm panel CDPCF) pnxeaa under 
thia taction, rran thoufh their flatma might be 
unsuitable for inch re n e w , would be inooniie* 
tent with tha ptxrpoeee and poLidae of thia

chapter therefore, ciaimanta may institute an 
action in drcnit court to teak a determination 
of (DPCP) ontuiLability punuant to 5 672-2.1 
prior to a decision of the panel Frmnka y. City of 
Honolulu. 74 Haw. 323. 843 P.2d 668 (1993).

Cited in Franks ▼. City of Honolulu. 74 Haw. 
323, 843 P-2d 668 (1993).
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sta te ; have particu la r r 'p e rtise  in tha goneral area or specialty  
involved in the action, as evidenced by board certification  o r by 
devotion of the porson s p rac tice  substan tially  to the general 
area o r specialty  involved in the action  for a penod of at lo u t  
five years 2(; and be ac tive ly  engaged in the p ractice  o f his 
profession o r occupation, to which a t least 80% of the person s 
professional or occupational tim e shall be devoted or. tf on the 
faculty of an accred ited  coilego. university or professional or 
occupational school, to which at least 30% of the person s 
professional o r occupational tim e shall be devoted and at least 
50% of the person s tim e shall be devoted to  teaching, for a to ta l 
of at least 80%. and the) and be actively  engaged in the 
practice  o f his profession o r  occupation, to which at least 80% of 
the person s professional o r occupational tim e shall be devoted 
or. if on the facu lty  of an accred ited  college, university nr 
professional o r occupational school, to which at least 30% o f the 
person s professional o r occupational tim e shall be devoted and 
at least 50% of the person s tim e shall be devoted to teaching, 
for a to ta l of at least fi0%3ll* . The* person shall have no 
financial in te rest in the  - outcom e of the-  case  under review , but 
this prohibition shall not exclude the person from being an expert 
witness in the case.

3. An affidavit shall not be required pursuant to section 2 of 

this act if the plaintiff provides a sworn statement in lieu of the 

affidavit setting forth that: the defendant has failed to provide 

plaintiff with medical records or other records or information 

having a substantial bearing on preparatiro of the affidavit: a 

written request therefor along with, tf necessary, a signed 

authorization by the plaintiff for release of the medical records 

or other records or information requested, has been made by 

certified mail or personal sennce: and at least 45 days have 

elapsed since the defendant received the request.

4. If the plaintiff fails to provide an affidavit or a statement 

in Lieu thereof, pursuant to section 2 or 3 of this act. it shall be 
deemed a failure to state a causo of action.

5. This act shall take effect immediately and shall apply to 

causes of action which occur on or after the effective date of 

this act.

Requires affidavit for malpractice actions by a neutral licensed 
person showing that treatment, practice or work was 
unacceptable.



Proposed Model Act  
W ith Regard to Suits or Claims  

Against Design Professionals 
[Design Professional Conciliation Panel Law]

t. Definitions. For the purposes of this chapter, "design professional" means a
professional engineer, architect, surveyor, or landscape architect licensed under 
applicable state law.

2. Actions Against Design Professionals. In any action for damages arising out of the 
alleged violation of professional standards in the professional practice of a design 
professional and before the time of Filing the complaint, the aggrieved person shall File 
a claim with the design professional conciliation panel.

3. Design Professional Conciliation Panel; Composition, Selection, Compensation.

A design professional conciliation panel, hereafter called "the panel", shall be formed 
for each claim Filed pursuant to Section 4 and after each panel renders its decision or 
the claim is otherwise disposed of it shall be disbanded. Each design professional 
conciliation panel shall consist of one chairperson selected from among persons who 
are familiar with and experienced in the tort claims settlement process, one attorney 
licensed to practice in the courts of the State and experienced in trial practice, and one 
architect, engineer, surveyor or landscape architect licensed to practice under 
fApplicable State Law). The chairperson shall be appointed by the chief justice of the 
(highest applicable state court). The attorney shall be appointed by the chairperson 
from a list of not less than thirty-five (35) attorneys experienced in trial practice 
submitted annually by the (highest applicable state court). The design professional shall 
be appointed by the chairperson from a list of not less than thirty-five (35) design 
professionals submined annually by the board of registration of professional engineers, 
architects, and surveyors and landscape architects.

The chairperson shall preside at the meetings of the panel. The chairperson and all
panel members shall be compensated at the rate of S per claim handled which will
become payable when the decision of the panel is submined and shall be paid 
allowances for travel and living expenses which may be incurred as a result of the 
performance of their duries by the (Applicable State A»encv) from funds posted in 
advance by the claimant and respondent, to be shared equally.

- ittiraroc;



of any or all parties.

The hearing shall be informal. The panel may require a stenographic record of all or 
part of iu proceedings for the use of the panel, but such record shall not be available 
to the parties nor shall it be admissible in any subsequent legal proceeding. The panel 
may receive any oral or documentary evidence. Questioning of parties, witnesses, and 
consultants may be conducted by the panel, and the panel may, in its discretion, permit 
any party, or any counsel for a party to question other parties, witnesses or 
consultants. The panel may designate who, among the parties, shall have the burden 
of going forward with the evidence with res pea to such issues as it may consider, and 
unless otherwise designated by the panel, when the design professional’s records have 
been provided to the claimant for the claimant’s proper review, such burden shall 
initially rest with the claimant at the commencement of the hearing.

The panel shall have the power to require by subpoena the appearance and testimony 
of witnesses and the production of documentary evidence. When such subpoena power 
is utilized, notice shall be given to all parties. The testimony of witnesses may be 
taken either orally before the panel or by deposition. In cases of refusal to obey a 
subpoena issued by the panel, the p: tl may invoke the aid of anv superior (circuit) 
court in the State, which mav issue an order requiring compliance with the subpoena. 
Failure to obey such order may be punished by the court as a contempt thereof. Any 
member of the panel may sign subpoenas, administer oaths and affirmations, examine 
witnesses, and receive evidence. Notwithstanding such powers, the panel shall attempt 
to secure the voluntary appearance, testimony, and cooperation of parties, witnesses 
and consultants without coercion.

In arriving at its advisory decision the panel shall consider, but not be limited to, 
statements or testimony of witnesses, construction documents, inspection reports, 
calculations and other records kept in the usual course of the practice of the design 
professional without the necessity for other identification or authentication. The panel 
mav also consider statements of fact or opinion on a subject contained in a published 
treatise, periodical, book or pamphlet, or statements of experts without the necessity 
of the experts appearing at the u^aring. The panel may upon the application of any 
party or upon its own decision appoint as a consultant, an impartial and qualified 
design professional or other professional person or expert to testify before the panel or 
to conduct any necessary professional or expert examination of the claimant or relevant 
evidentiary matter and to report to or testify as a witness thereto. Such a consultant 
shall not be compensated or reimbursed except for travel and living expenses which 
may be incurred as a result of such person’s appearance before the panel. Such 
expenses shall be paid by the [Applicable State Entity] as provided in Section 3. 
Discovery by the parties pursuant to the Code of Civil Procedure shall not be allowed.

i wot 3



D. The advisory decision required by this section need not be filed if the claim is 
settled or disposed of before the decision is written or filed.

8. Subsequent Litigation; Excluded Evidence. The claimant may institute litigation 
based upon the claim in an appropriate court only after the panel has filed it advisory 
decision with the (AgjdittblC-SfflC.EfflKyl-

No statement made in the course of the hearing of the panel shall be admissible in 
evidence either as an admission, to impeach the credibility of a witness, or for any 
other purpose in any trial of the action, provided that such statements shall be 
admissible for the purpose of section 11 hereof. No decision, conclusion, finding or 
recommendation of the panel on the issue of liability or on the issue of damages shall 
be admitted into evidence in any subsequent trial, nor shall any party to the panel 
hearing, or the counsel or other representative of such party, refer or commi: at thereon 
in an opening statement, an argument, or at any other time, to the court or jury, 
provided that such decision, conclusion, finding, or recommendation shall be admissible 
for the purpose of section 11.

Subsequent to the decision of the panel, and if the claimant rejects the decision of the 
panel and chooses to institute litigation, the claimant shall be required to file an 
affidavit to accompany any charge of professional negligence, malpractice or breach of 
contract based on negligence or other violation of professional standards.

A. In any action for damages alleging professional malpractice, negligence or breach 
of contract based on negligence or other violation of professional standards, the 
claimant shall be required to file with the complaint an affidavit of an expert 
competent to testify, which affidavit shall set forth specifically at least one 
negligent act or omission claimed to exist and the factual basis for each claim.

B. The contemporaneous filing requirement of subsection (a) of this Code section 
shall not apply to any case in which the period of limitation will expire within 
ten (10) days of the date of filing and, because of such time constraints, the 
claimant has alleged that an affidavit of an expen could not be prepared. In 
such cases, the plaintiff shall have 45 days after the filing of the complaint to 
supplement the pleading with the affidavit. The rnal court may, on motion, 
after hearing and for good causes extend such time as it shall determine justice 
requires.

C. »» an affidavit is filed after the filing of a complaint, as allowed under 
Subsection B of this section, the design professional shall not be required to file 
an answer to the complaint and affidavit until 30 days after the filing of the 
affidavit.



D . The extent o f the person's cooperation in provid ing the panel w ith documents 
and testimony called fo r  by the panel; and

E. The reasons advanced by the person so charged fo r  not fu lly  cooperating o r 
negotiating.

12. A nnua l R epo rt- The director o f  (Applicable State Entity! shall prepare and submit to 
the legislature annually , twenty days p rio r to the convening o f each regular session, a 
report containing his o r  her evaluation to  the operation and effect o f  this chapter. The 
report shall include a summary o f  the claims brought before the panel and the 
disposition o f those claims.

13. A dm in istra tion  o f  fc fa p K r )-  The [Applicab le State Entity! shall be responsible fo r  the
implementation and administration o f  this (chapter) and shall adopt rules in con fo rm ity  
with chapter (________ ), necessary fo r  the purpose o f  this

N O T E

Each State w ill have to determine the means o f  provid ing secretarial and clerical assistance, 
office equipment, space and supplies.

m M .m r o r a c a m  cac 7



: Legislation =z
: Division Update =

Certificates o f M t r i t  and Review Panels:
Conditions Precedent to Civil Actionj Against 

Design Professionals

In a limited number o f jurisdictions, a person purportedly 
damaged by the professional negligence o f a design profes­
sional must obtain independent review o f the ments o f his 
claim before pursuing a c iv il action against the design pro­
fessional. The statutory mandates vary in methodology. 
Some stanites require the p la in tiff to attach to the complaint 
a certificate declaring that his attorney has consulted w ith a 
qualified individual and (hat the attorney to r the expert) has 
concluded that there is reasonable and meritorious cause for 
the filing o f the action. Other stanites require the claim to 
be presented to an independent panel for an advisory, non­
binding opinion. Currently, only a handful o f  states have 
enacted such legislation.1

Sim ilar legislation has periodically been introduced in 
other states w ithout success.: M ost o f the statutes were 
enacted in the 1980s as part o f widespread ton reform in 
response to a malpractice insurance cnsis affeenng many 
professions. The Georgia statute, for example, was enacted 
as pan o f comprehensive legislative ton reform in response 
to a perceived liability insurance cnsis and the increasing 
social costs o f ton litigation. The comprehensiveness o f the 
Georgia ton reform is illustrated by the fa n  that, although 
the title o f the Act is the “ Medical Malpractice Reform A ct 
o f 1987.“  the Act has been applied to claims arising out o f 
malpractice on the pan o f other professionals, including 
architects* and engineers.'*

Types of Actions Affected

These statutes apply to actions against the design profes­
sional or. in some situations, any licensed professional for 
damages ansing out o f the defendant s "professional negli­
gence ' o r "pro fessiona l m a lp ra c tice .”  The C a lifo rn ia 
statute, for example, applies to "eveTy action, including a 
cross-complaint for damages or indemnity, ansing out o f 
the professional negligence o f  a person hold ing  a va lid 
architect s ce rtifica te ." ’  S im ila r ly , the G eorgia statute 
applies to "any acuon fo r damages alleging professional 
muuracace.” *

A ll indications are that courts w ill broadly construe the 
types o f claims within the scope o f these statutes and w ill 
not be influenced by the plaintiff"s formal designation o f its 
claim. The Colorado Supreme Court discussed the scope o f 
tne Colorado statute tn a case involving attorney malprac­
tice. This case is equally applicable to claims against design 
crotessionais because the statute applies to all licensed prt>-

£ j n n r  « v*iir Thu column w a  written ov Paul £. Oasis oi the 
National Inunuie of Conitruction Law. Inc.. in Grrmsooro. North 
Carolina, and t» cateo OH an article nut ortyitullv appeared in the 
Fepman I**** **‘ue of the C om itnK tiu*  L j <* A a t t i r r  puhlnheu tn 
C art (Lurcman C J  la titan.

fessionats. In this case. Marine: r. Badis.’ the p la in tiffs 
brought three claims against their anomey: legal malprac­
tice. breach o f fiduciary duty, and breach o f contract. The 
court held that the statute did not apply to the negligence 
claims only. It applied to all claims "based upon1’ alleged 
professional negligence. The statutory language was su ffi­
ciently broad to include every claim that required proof o f 
professional negligence is  a predicate to recovery, whatever 
the fo rm al destgnauon o f that claim  m ight be. Georgia 
appellate courts have s im ila rly  interpreted the G eorgia 
statute, finding the determinative factor to be whether expen 
testimony is necessary to establish the appropriate standard 
o f care.* The Georgia statute applies to any action for pro­
fessional malpractice sounding in ton or breach o f contract

The G eorgia statute was found inapplicable in  a case 
in vo lv in g  a licensed professional because the p la in tif f  s 
cause o f action could be resolved without proof o f  the cus­
tom ary practice tn the profession and did not. thererore. 
constitute "professional malpractice.” '  In this case, the 
defendant, a Qtle examiner, correctly examined a title but 
was negligent in  fa ilin g  to attach to a report sent to the 
p la in tiff the last page o f the title examination that showed 
the existence o f  liens. The statute did not apply because 
there /ere no allegations o f negligence in the title examina­
tion itself. The failure to attach the last page was an act o f 
sim ple negligence, not an act o f malpracuce.W here the 
p li in n ff  can prove negligence or breach o f contract w ithout 
proof o f a customary practice in the profession and the v io ­
lation thereof, the claim  is not one o f professional malprac­
tice w ith in  the scope o f the statute.

Methodology
There are tw o types o f pre-suit claim certification sys­

tems currently in use. The first, and less onerous, requires 
the p la in n ff or the p la in tif f  s attorney to file w ith  the court 
i  document (certificate or affidavit! stating p rim arily  that 
the anomey has consulted with a qualified individual who 
finds the com plaint not lacking ment or substantial jusufi- 
canon.18The second system requires the p la in tiff to submit 
his cla im  to a rev iew  panel fo r an advisory, nonbinding 
opinion on whether the design professional committed m al­
practice."

Cenfxcaie of Mem
Stales that have enacted the certificate ot ment review 

system specify the contents o f the document to be filed , 
w h o  must file  i l  and when it must be filed. The Colorado 
statute, fo r example, requires me p la in tiff s anomey to file 
a “ certificate or review” within 60 days follow in '* service 
o f the com plaint. The certificate snail declare that the attor­
ney has consulted wuh a person who has expertise in tne 
area ot the alleged negligent conduct and that me crotc*- 
t to iu l who has been consulted has reviewed the tacts and

S8 THE C O N S TR IC T IO N  L  \W Y E R  April 199?



C ertificates of ment as a mandatory fint step tn dispute 
resolution—proponents state that such a requirement 
minimizes the filing of 'frivolous" lawsuits, while 

opponent! argue that the requirement unfairly manes valid 
lawsuits tougher to file and is a covert way for defense 
lawyers to figure out. sooner than they ordinarily would, 
what expert w itnesses and theories of negligence the 
claimant plans to use.

What are certificates of ment and what about iftem is 
causing such divergent opinions in the legal profession?

STATUTORY MEASURES
A certificate of ment stanite a  largely intended to mini* 

mtxe the filing of "frivolous" lawsuits by ncqomnf a poten­
tial claimant to consult a rtgutered and/or licensed design 
professional on the men a  of a design-related ctam u  a pre­
condition to litigation.

Certificates of merit are required to C alifornia.' 
Georgia.: and Colorado.* In addiuoa. Hawaii4 has suuito- 
nly established a process in which claimants present 
claims to a panel of industry expens for a oon-btnding 
review*

The certificate of ment concept v a j originally intro­
duced in connecuon with litigation involving claims of 
medical malpractice. Sines the mid-1980s at least 12 unii-i 
have attempted to minimize the filiog of frivolous suns 
against physicians. dentins and others by requiring a col­
league to voucs for the validity nf a malpractice suits

California was the flrst state to reqiarc. by tonne. a cer­
tificate of m ent tn cases ansing out of alleged design 
de/ecu.’ Section-u| 3S of the Caltfarua Code ot Cvil Pro­

cedure provides that tn every acuoa including a c o u - c c a v  

plaint for damages or indemnity, ansing out of the profes­
sional neglr, .nee of a person bolding a valid architect's cer­
tificate. regtstraaoa as a profemunil engineer or a land sur­
veyor's license, the plamttfTs attorney tnaii file a certificate 
executed by the attorney declaring ooe of the following:
>  That the p lim u /rs  attorney has reviewed the facts of 

the case aoo consulted with at lean one architect, pro­
fessional engineer or land surveyor licensed to practice 
in the state tn die same discipline as the potential defen­
dant who is knowledgeable to the relevant issues 
involved in the particular action and the auornev 
has concluded based upoa his review and the constitu­
tion that there ts 'reasonanle and meritorious cause' for 
the filing of such action.*

>" That the plaintiff s attorney was unable to obtain the 
required consultation because a statute of limitations 
would impair the action and the certificate requires 
could not be obtained before the impairment of the
acton. If the attorney redes upon Secacn 4 UJ3fbX2X
the cemficait required by fbMI) shall be filed within 60 
days after the filing of the Complaint.*

>  The p la in tiffs  attorney may also file a certificate 
which sates that the attorney was unable to otxxin tne 
consuluiioo required by ibMt) because the attorney 
had made three separate good faith attempts with three 
separate architects, professional cnginem or land stir- 
vevon and none of those contacted would agree to 
such a consuluttoa

The failure to file a certificate in accordance with the tonne 
u  grounds for a demurrer or amotion to strike. u  Addition­
ally. a violation of the statute may commute unprofessional
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The Conciliation Panel is made up o f three individuals: 
a chairperson selected from persons fam iliar w ith and 
experienced in the ton claims settlement process, appointed 
by the director o f commerce and consumer affairs: an attor­
ney licensed to practice in the state and experienced tn trial
Sracuce. appointed by the chairperson from a list submitted 

y the Hawaii Supreme Coun: and a design professional 
licensed to practice in the same discipline as the design 
professional against whom the datm is made, appointed by 
the chairperson from a list submitted by the Board of Reg- 
istrauon o f that profession.^ Each party 10 the claim is 
required to pay S430 to bnng the action to the Panel.-* The 
Panel may receive oral and documentary evidence and has 
the power to subpoena witnesses and documents and hire 
consultants.*7

After completion of a hearing, the Panel issues a wniten 
advisory decision. The Panel decides the issue of liability 
and the amount o f damages, if any, which should be award­
ed. The Panel may not. however, recommend punitive 
damages.!1 The claimant may institute litigation based 
upon the claim only after a pany to the bearing rejects the 
Panel decision. Neither statements made In the course of 
the hearing nor any conclusion, finding, rtcommendauoo or 
decision o f the Panel Is admtxiible m evidence.!’

The tiling of a claim wuh the Panel tolls any applicable 
statute of limitations until 60 days afier die decision is deliv­
ered to the parties provided, however, that in no case >tull 
the Itmiuuon penod be tolled for more than 12 months.J0

Interestingly, me siatute permits any panv io tile (in a 
coun o f competent junsdiciton) a motion for a dctermma- 
uon that the subiect matter u( the dispute is unsuitable for 
review by me Panel.-1 In determining whether the subject 
mailer ot a dispute is unsuitable for Panel review, a coun 
may consider
>  The magnitude o f me potential award, or any issue o f 

broad public concern raised by die suhicet tnauer.'!
> Problems reterrcd to me coun wnere coun regulated 

discovery is necessary:'!
>  Whether m e  matter before m e  Pane! ts a reasonable or 

necessary issue to be resolved in pending litigation or 
involves other matters nor related to the statute*.

>  Whether m e  design professional's involvement is sec­
ondary in importance to involvement ot panics not cov- 
ered by me statute:'!

>  Tlie potential for unreasonable delay in reaching a reso- 
luuon by retem l to the Panel:'*

>• Whemer mere arc too many panics or issues involved 
to be effectively handled by the Panel process;'* or

>  One or more o f me design pmiesnonalji involved U no 
longer subject to junsdictno of the Panel or rc iu xs to 
panictpate to me detnment ot the renaming ponies.-*

These statutory requirements have been upheld in the 
courts on me premise that gening a design professional ( i r 
doctor in medical malpractice cased 10 approve the allega­
tions o f a comptaint prior to the tiling of a lawsuit is no d if­
ferent from using an expert witness at inaL The expen sim­
ply offers an opinion a hide sooner.!’  Indeed, u is mix very 
feature which benefits the dispute rewluuon process.

C O N T R A C T U A L  PROVISION

At present, no statutory provision s im ila r tn  iho»e 
described has hern enacted in either V irg in ia Maryland nr 
me O istnct of Columbia. The absence ot such statutory 
provisions should not. however, depnve the construction 
industry in these jurisdictions from reaping th r benefits

afforded by such statutes. There is no reason why the cer- 
uficate o f ment cannot be injected into the dispute resolu­
tion process by way o f a contractual agreement. The pre­
condition to the pursuit of a claim premised upon allegedly 
defective design services would be enforceable, as would 
any other valid contractual provision. Should a pany fail to 
fu lfill the pre-condiuon as agreed, a Demurrer or Mouon 10 
Dismiss would provide a means of asserting me premaiumv 
of me litigation.

This approach is similar to me enforcement of a compul­
sory arbitration clause. Courts in V irg in ia *) Maryland4' 
and ihe D istrict o f Columbia4! generally recognize and 
enforce such contractual agreements which establish pre­
conditions and/or ban to liugauon. Indeed, it ts generally 
accepted that, where me panics to a contract have specified 
in me contract conditions upon which an acuon under the 
contract may be maintained, such conditions must be com­
plied with before an acuon for breach o f contract may be 
insututcd.4! For example, in James Julian. Inc. v. State 
Highway Administration 4 4  m e  Maryland Coun of Special 
Appeals held that a term in a construction contract which 
mandated resolution by the engineer o f a contractor's 
claims for additional compensauon and breach o f contract 
was a condiuon precedent to recovery o f payment, and the 
contractors failure to exhaust the contractual remedies pre­
cluded liugauon o f those claims.

A clause similar to me following placed in me contract 
between an owner and a design professional would reap me 
benefits now only available tn those states witn statutory 
programs in place.

Certificau of Merit Claus*
The Client shall nuke no claim (whemer direct­

ly. in the form o f a third-parry claim, or for indemni­
ty) against me Design Professional unless the Client 
shall have first provided me Design Professional with 
a written certification executed by an independent 
design professional licensed in (Virginia. Maryland or 
the Dom ct of Columbia) to procure in the same disci­
pline as the Design Professional, specifying those acts 
or omissions which the crrofler contends constitute a 
violauon of the standard o f care expected o f a Design 
Professional performing professional services under 
similar circumstances and upon which me claim will 
be premised. Such c n ifk a a o o  shall be provided to 
the Design Professional th irty  (30) days prior to the 
presentation o f. and shall be a precondition to any 
such claim  o r the tn iuo iuon  of. any arhitrauoo or 
judicial proceeding..

While similar in some asjrets to me staturory requirements 
discussed above, mis clause provides several additional fea­
tures mended to streamline me dispute resoluucn process.

F irst the clause requires that me cenificauon be provid­
ed thirty (30) days prior to the presentation o f the claim or 
■ he institution o f any arbitration or jud ic ia l proceeding 
rather than being filed with me initial pleading tn court tor 
as in Hawaii, with a panel). This w ill provide a penod o( 
lime wnhtn which me design professional can assess me 
claims which are about to be asserted against him/her. 
rebut the mailers contained in me certification, and attempt 
tn negonate a resolution. If this occurs, ail panics would 
be spared the tremendous expenditures of time and expense 
norm ally associated with the arbitration o r liugauoo ot 
-uch claims.
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NOTES
California Coda Civil Procedure. Section 411J3 (1973). 

Official Coda oI G aorjia  Annotated. Section 9-11*9.1 (1992). 

Colorado Revised Sutuae. Section 13-20-601 at M f (1992). 

Hawaii Codt Annoiaaart. Saaaon 672-1 at ntf. (1992).

At vinous tunas, similar legislation has baaa proposed in Ron­
ds. Utah. Nsw Jmay, WsshingBo and North Carolina.

6. 77ia Wall Stmt JoumaL Apnl 14. 1993. si B l. Col. 1.

7. Section 44IJ5 of tha California Coda of Civil Procedure was 
cnsc.id tn 1979.

8. CaL Coda Civ. Proc. Section 411 J3(bXI).

9. CiL Code Gv. Proc. Section 4llJ3(bX2).

10. CaL Coda Gv. Proc. Section 411 J3(bX3).

11. Csl Coda Gv. Proc. Sacnoa 411 J3(g).

12. Cal. Coda Gv. Proc. Section 411 J3(0-

13. Colorado Ravuad Statutes 13-20-601. arteq.

14 C.R5. 13-20-602(3X4X1) and (D).

13. C.RS. 13-20-602(4).

16. Official Coda of Georgts Annotated Section 9-11-9 t(j).

17. O.C.G.A. S«aion9-lI-9.l(f).

18. O.C.G.A. Sacnoa 9-11 -9.1(b).

19. Housing Aulh. v. Grttne. 239 G x 433. 383 S.E. 2d 867 (1989): 
Kntip v. Southim Eng g Co.. 260 Ga. 409. 395 S.E.2d 809 
(1990) (Dumiiial of a claim (or engineering trial practice for fail­
ure to file tha required affidavit would hava been unfair, where 
casta applying this Codt taction to non-mcdicai malpractice 
actions had not been decided until after tha complaint w u filed.)

20. O.C.GjA. Stoion 9-1 l-9.1(a).

21. Barr  v. Johnson. (89 Ga. App. 136. 373 S.ESd 31. art. dtnttd. 
189 Ga. App. 911. 373 S.E^2d 31 (1988); Homing Authority of 
Savannah v. Grttne. 239 Ga. 433. 383 S.E. 2d 867 (1989).

22. Hswsu Coda Annotated Sacuon 672-1. ti icq.
13. HRS. Section 672-2.

24. H RS. Sacuon 672-2-5.

23. H.RS. Secooo 672-3.

25. H RS. Section 672-3fb).

27. H RS. Sacnoa 672-3.

28. H.RS. Section 672-7.

29. H.RS. Section 6724.

30. H.RS. Section 672-ia

31. H.RS. Sacnoa 672-2.1.

32. H.RS. Section 672-2.1(1).

33. H-RS.Secnon 672-2.1(2).

34. H RS. Section 672-2.1(3).

33. H.RS. Secoon 672-2.1(4).

36. H.RS. Secooo 672-11(3).

37. H.RS. Sacnoa 672-2.1(6).

39. Stt. Housing Authority of SovannnA v. Gilpin 4  Ban most/ 
A re hat cu 4  Planntrt. Inc. 191 Ga. App. 400. 381 S.ESd 330. 
tppaai dismissed. 239 Ga. 433. 383 S.E.2d 167 (1989): in  also. 
Boigtgmm v. Cilbtn. 784 P 2d 849 (Colo. App. 1919)

40. ftland Corp. v. Ltagus Construction. 238 V x 187 (1989) (Coun 
enforced srbursuoo clausa in contract and required trial coun to 
way court proceedings pendtng arbitration.)

41. Jamtt Julian, Inc. v. Siati Highway Administration, 63 Md. 
App. 74. 492 A S) 308 (1983).

42. Clifton D. Mayhtw. Inc. v, Mabro Construction. Inc.. 383 F 
Supp. 192 (D.C. D.C. 1974) (Enforcing arbitnuon clausa as a 
precondition to maintanaoca of an action.)

43. U.S. for Utt of E h R Const. Co., Inc. v. Guv H. Jatnts Constr 
Co.. 390 F. Supp. 1193 (D.C. Tann.) offd US. v. Guv H. Jamts 
Constr. Co., 489 F.2d 756 (6th Cir. 1972); Vaughn Constr. Co 
v. Virginian R. Co.. 82 W. V x 638. 97 S.E. 278 (1918); Snudl v. 
Morruon. 113N.C3T7.118 S.E. 12(1923).

44. 63 Md. App. 74. 492 A.2d 308 (1983).

45. Cal. Coda Gv. Proc. Section <41133(b): C.R.S. Section 13-20- 
602(1); H.RS. Sacuon 672-2.3(1).

46 Stt. O C.G.A. Sacuon 9-11-9.Ira) which requires an "affidavit 
of an aapan competent to u iufy,"

47 Set. O.C.GA. Secuoo 9-11-9.Hal which requires the expen affi­
davit to set forth specifically ai lean ona set or omission claimed 
to exist and tha factual bu tt for each such claim.

48 Cal. Coda Civ Proc. Section 4 U J 5 (b x l) i H.R.S. Section 672- 
2S(aXl).

49. Colorado Reviled Statues 13-20-602/3X»Xn).

31. H.RS. Sacuon 672-2.f7).

A b o u t  t h e  A u t h o r s.. •

Bruce E. Titus, a partner tn Ven­
able, Baeijer and Howard, practices 
tn the firm 's McLean. Virginia, office. 
His practice centers around design 
and structural failure litigation and 
the general rtpreseniaiton and coun­
seling o f architects and engineers. 
He received his BA. and J.D. from 
the College o f William and Mary 
where he served as the executive edi­
tor o f the William and Mary Law 
Review. He is the current chair of 
the V5B Construction and Public 
Contracts Law Seaton.

Christine M. McAnney, an associate 
in Venable. Baeijer and Howard, 
practices in the firm's McLean. Vir­
ginia. office. She earned her J.D. in 
1989 from George Mason University 
School o f Law where she graduated 
with distinction. A significant portion 
of her praatce involves the gtntrai 
representation of architects and engi­
neers including liugauon in state and 
federal courts involving design and 
arunural failures
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S e n a t o r  D a v e  D o n l e y

A LA S K A  STA TE  L E G IS L A T U R E

Spon so r S tatem ent 
C S  fo r  SB 197 

P roh ib itin g  Insu rance Com panies from  D iscrim inating  
Against V ictim s o f  Domestic V iolence 

2 /1 4 /9 6

CS SB 197 amends SB 197 to add protection to vicums o f  domestic violence against 
insurance company discrimination. SB 197 only protected domestic violence victims from 
insurance premium increases. The Committee Substitute will additionally protect victims 
from having insurance cancelled or from having claims denied. Additionally, it prohibits 
insurers from using or disclosing records which reflect the insured as a victim of domestic 
violence. It also requires insurers to disclose the reason insurance coverage or an 
application was denied.

SB 197 was amended with the advise and support of the Division o f  Insurance.

CS SB 197 prohibits insurance companies from refusing to provide coverage, from 
canceling a policy, and from increasing premiums only on the basis that the insured is a 
victim o f  domestic violence.

These precautions are necessary to protect victims of dom estic  violence. An informal 
survey by the Sub-Committee on Crime and Criminal Justice of the United States Judiciary 
Committee shows that eight out o f  sixteen o f  the largest insurance companies use domestic 
violence as a factor while rating insurance. Insurance companies should not use domestic 
violence as a factor when determining coverage.

In 1995, seven states passed legislation similar to CS SB 197 including Florida.
Connecticut. Iowa. Delaware, California, New Jersey, and Massachusetts. Legislation 
similar to CS SB 197 passed California's legislature with only one opposing vote. There is 
legislation similar to CS SB 197 pending in tour states and in Congress.

Currently, there is no protection for victims o f domestic violence against insurance 
premium increases, cancellation, or denial. CS SB 197 protects innocent victims of 
domestic violence from being ur.fairly discriminated against by insurance companies.
While there arc no recorded occurrences o f  insurers discriminating against domestic 
violence victims in Alaska, it has been a problem in o ther states.

CS SB 197 is a necessary step in protecting innocent victims from insurance premium 
increases, cancelation, or denial.

If you have anv question regarding C S SB 197. please contact myself or Amber Ala of my 
staff at 465-3892.

DD/aa

January-May: STATE CAPITOL • JUNEAU, AK • 99801-1182 *1907) 465-3X92 • FAX: (907) 465-6595 
Junc-Deccnibcr: 716W 4TH AV E  • S TE ,430 • ANCHORAGE. A K  • 99501 • (907)258-8181 • FAX (907)258-1^8

MEMflUR:  Senate Finance Committee • Senate State Attain Committee
| m lb— |



TONY KNOWLES, GOVERNOR

D E P A R T M E N T  O F  C O M M E R C E  A N D  
E C O N O M IC  D E V E L O P M E N T

P.O. BOX 110805 JUNEAU, ALASKA 99811-0005 PHONE; (907) 465-2515 FAX (907) -165-3422 TOD (907)465-5437DIVISION O F INSURANCE
F eb ru a ry  16, 1996

T he  H ono rab le  T im  K e lly  
C ha irm an
S ena te  L ab o r & Com m erce C om m ittee 
S ta te  C ap ito l, Room  101 
Ju n eau , A K  99801 *1182
D e a r S en a to r K e lly :
Re: C S  fo r S B  197 (9 -L S 1 2 1 8 \C  Ford  2 /15 /96 )
T h an k  you fo r the op po rtu n ity  to testify  la s t  T h u rsd a y  on SB  197 , re la tin g  
to in su rance  coverage fo r v ic tim s c f domestic v io lence . I am  aw a re  o f the 
k ind s o f  responses th a t a re  occu rring  in o th e r s ta te s  to th is  issue. 
T yp ic a lly , these responses tend to create a spec ia l c lass o f  pe rsons as a 
m eans o f  add ressing  egreg ious action by a few in su re rs . The proposed 
com m ittee sub stitu te  b ill subm itted  by S en a to r D on le y  avoids th is  m istake 
w h ile  d ire c t ly  add ress ing  the issue in a re a son ab le  and  w o rkab le  m anner.
T h is  leg is la tion  m akes the use o f  the fact th a t a pe rson  is a v ictim  o f 
dom estic abuse, an  u n fa ir  trad e  practice, w h ile  p re se rv in g  the r ig h t to 
in su re rs  to u nde rw rite  based on existing  m ed ica l conditions. I t  avoids a 
m anda te  o f  coverage ye t dea ls  w ith  the use o f  in ap p rop r ia te  in fo rm a tion . 
T he  D iv is ion  o f  In su ran ce  supports  th is  b ill.

S in ce re ly ,

M f ' ” ' ’2 3 7 8 .ins
02  i
cc :y& cnator D on ley

(V* HI11M



FISCAL NOTE

1996 L E G IS L A T IV E  SESSION
Revision Dalo:________________ Fobmary 20, 1996_______
Title: Prohibit Increase in Ins. tor Domostic Vlolenco

STATE OF ALASKA BILL NO. C> SB 197 (L&C)

Department: Commerco and Economic Dovolopmont
BRU: Insuranco_________________________

Component: Operations________________________
Sponsor Senators Donley, Ellis, Salo
Roauestor Senate L&C Committeo COMPONENT SERIAL NO. «354

Expendltures/Rovonues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FYOI FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT 1
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0  1 0.0

oooo

0.0 0 0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match

, : r r

1004 General Fund
1005 GF/Program Receipts i
1006 GF/MHT1A
Olhor

.

TOTAL 0.0 0 0  0 0  1 0 0  1 0.0 0.0

Estimate of any currant year (FY 96) coat: S  0 0

PO S IT IO NS

FULL-TIME
PART-TIME
TEMPORARY

0 0 01 0 0 0

ANALYSIS: (Attach a separate page it necessary)
No fiscal impact.

Proparoo by: Joan Brown. AQmmistrative Officer _ i ,  - y  /  * . ■ .  > Phono: 465-2597
Division: Insuranco_______________________________  Date: 2/20/96_____

Approved by Commissioner William I Hensley / V _____________________  Date: 1
Agency: Commerco and Etflnomic Development

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further oistnbution information, coll the Governor's Legislative Office

Pago 1 of 1
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SENATE H I I J . NO. 119

IN TUI; LEGISLATURE O F THE STA TE O F  ALASK A

NINETEENTH LEGISLATURE FIRST SESSION

in  SliVV’OK I. KM \N

Inirmluctd: .< v 95
Ki'lfrrrd: I.Xt', II I)

A H ILL  

FOR \.N ACT EN T IT LED  

1 \n \ct requiring conciliation panel review in a civil action against an architect.

2 engineer, o r land surveyor: and providing fo r an effective date."

3 HE IT  ENACTED HY TH E  LEG ISLA TU RE  O F  TH E  STA TE  O F  A LA SKA :

Section  I. \ S  119.55 is amended hy adding new sections to  read:

\R T IC L E  9 M A LPR A C TIC E A C TION A G A IN S T  D E S IG N  PR O FE S SIO N A L .

Sec. 09.55.7(mN u a N D A TO RY C O N C ILIA T IO N  PA N E L  REV IEW , (ai A

person who ides a civil a c t io n ^ h u n s t  a design professional seeking dam ages resulting
/» ’-J' < 

trom professional negligence shall a i l ^ ^ ih m i t  the d a n i ^ i o l f e  court tor review hy the

design  protesstonal conciliation p a n e L V ^ t ^ i n ^ O  d a v s  after an answ er to the
f if . . ♦ A t v  

complaint i> tiled. ihe-CHutLsltall .

review the claim, unless the parties

required under itiis section

ihi Hie panel required muter tlnv^ection shall consist oi one person, appointed

(i
7
tf
9

10
It
12
13
14

jerson expert advisory panel to 

waiving the panel review

as c h a i r . /w h o  is experienced in settling negligence c la im s, one person w ho is an)

----------------------
M in im r a n g f



tsu -'vw  ✓k -'v **'/' n  ̂ dC -fo—
1 attorney licensed in ilus Male, and one person who is a design professional. The panel

2 may compel the attendance of witnesses, interview the parties, physically examine the ^

3 claimant if alive, consult with specialists if appropriate, and compel the production of

4 and exam ine all relevant records or materials relating to the claim. The panel m ay

5 meet in camera, hut shall maintain a record o f  any testimony or oral statements o f

6 witnesses and shall Keep copies of all written statements it receives.

t o  Not more than .V) days after the panel is appointed, the panel shall hold a 

S hearing on the claim. The hearing shall be informal and shall be attended, either in

9 person or by teleconference, by each party, each party 's  legal counsel, witnesses, and

III consultants called by tin panel. The panel may

11 i l l  record the hearing;

12 i 2 i receive oral o r  docum entary evidence:

13 t3) question w itnesses, or allow exam ination  of witnesses by a party;

14 t4i place a burden of proot or burden o f  going forward with evidence

15 on a party; and

16 (5) consider any relevant evidence.

17 (d) Within 15 days after  the hearing, the panel shall file a written advisory’

IS decision with the court and mail copies to each party. Each m em ber of the

I‘4 shall sign the decision, and the decision may include concurring or dissenting opinion^

2d The decision must contain one or the following conclusions;

- I  I |~ < 1 * the evidence docs  not indicate that the design professional fade/

22 comply with the applicable standard o f  care:

-3  i 2 i the ev idence  does indicate that the design  professional fa

-4  comply with the applicable standard o f  care and that failure is the proximate ea

25 the alleged dam ages; S f ' I ' - f

26 i 5 i the evidence indicates that the design professional faded to

27 with the applicable standard of care, but the failure :s not a proximate cause o f  the

2N J l c c c d  dam ages; o r  ^  I ' I

29 I • 4 1 the ev idence  indicates that there is a material issue ot tact, not

3U tyqu inne  an expert opinion, bearing on liability that should  be considered hy a court

31 »ir jury.

sit 11>)



ic) I f  the decision o f the panel is rejected by a pany. the action may proceed 
in the appropriate court. Hie report ot the panel with any dissenting or concurring 
opinion is not admissible in evidence, and a member o f the panel may not In; called 
In a party or cross-examined as to the contents ot the report or ot that member’ s 
dissenting o r concurring opinion.

it) A member o f a panel is not civ illy  liable tor an act or omission occurring 
when acting as a member o f the panel unless the member acts with intentional 
misconduct.
 ̂ ig ) \  member o f a panel serves without compensation, but is entitled to per
diem and travel expenses authorized by law for I wards and commissions under 
\S  .sb.20.IXO tor all time spent 111 preparing us report. A ll expenses incurred by die

panel shall Ik* paid bv the conn. However, in anv case m-which die court determ ines7  ------ -----------------------
dial a pany has made a patcntlv fnvolous claim or l\ patcntlv frivolous denial «>i

M * J  < r y . j  c n *  t  I* .’ f

liability, it shall order that all costs of the expert advisory panel be hom e by the party 

m aking  that c laim  <>r denial. 

ih» In this section.

( 11 design professional" means .in architect, engineer, or land surveyor 
licensed m this state;

i2 ) panel means die design professional conciliation panel; 
i.h  professional negligence means a negligent act or omission by a

design professional in providing protcssional services;
• 4i professional '■ervices' means services provided by a design 

proiessional that are widun the scope o f the services fo* which the design professional 
is licensed. V  u

m V  •  . , y  » J ) .  r { \  .  J  | - , * , |  j  ^  • /

* Si-c. 2. Hus Act applies to causes o f acuon that accrue on o r alter the eifectivc date oi
this A it —

Si4. Hus A i t  takes c lfc c t  iu ls  I .

s u m  iv  \ s|l I |V





Scci'.oq 13.46.110(b) has beer, needed  to allow investments for custodians within the 
custodial rdouou^hip where permiaod In the cuatcdUas disaeuon.

Section 13.60.060(b) Is similarly amended to expand Investments for custodians witliin the 
custodial relationship.

AS 13.46.110(b)





STATE OK ALASKA
1995 LEGISLATIVE SESSION

F IS C A L  N O TE
HILL NO. SB 157

Revision Dalo: ________________________________________
Tillo: Regulation ol Small Loan and Retail Installment Transactions

Department Affected: Commerce and Economic Development
BRU: Banking. Securities and Corporations

Sponsor: Senate Labor and Commerce 
Requestor: ______________________

Component: Banking. Securities and Corporations

COMPONENT SERIAL NO. 1233

Expendituros/Rovenues: (Thousands of Dollars;

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO FY 01

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 o 0 0 0 .. . 0

FUND SOURCE f fhousands ot Dollars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of current year (FY 95) cost: $. 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Prepared by. W *  F. KTkMfncK
Drvtsion: , ggnjg^  ,§ggyrit« ^  w ______

Approved by Commissioner: ^ a m  L Honslev " /
Agency: Commerce and Economic Development

Phone: 4652521________
Dato: ______
Onto 5 /  > )

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution inform*• on call the Governor's Legistatrve Offico 

Rev IO/94/TL/dgl'441fn 11950295* Page. of 1



M A X IM U M  S E R V IC E  C H A R G E S  A L L O W E D  F O R  
C O N S U M E R  C R E D IT

(Interest Rates on Consumer Loans)

CURRENT ANNUAL RATES IN ALL 15 WESTERN STATES
In Effect in April 1995

State
Revolving Credit Loan 
Assume S3.000 balance

Arizona
California
Colorado
Hawaii
Idaho
Montana
Nevada
New Mexico
North Dakota
Oregon
South Dakota
Utah
Washington
Wyoming

No lim it 
No lim it 
2 1 .0 %
24.096 
No Limit 
No Limit 
No lim it 
No Limit 
No Limit 
No Limit 
No Limit 
No Limit

No Limit (exp. 6-30-95)
21.096

Alaska:

Current Law 12.896

SB 157 Proposal 18.016

Industry Request 24.0% or No Limit

Fixed Term Auto Loan 
Assume S 10.000 balance

No Limit 
19.2%
16.4%
24.0%
No Limit 
No lim it 
No lim it 
No Limit 
No Limit 
No Limit 
No Limit 
No Limit 

No lim it (exp. 6-30-95) 
22.5%

14.5%

18.0%

24.0% or No Limit

—  M a x im u m  S o rv lc o  C h n r g o s  fo r  C r e d i t
In U.S.
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Avco
financial
Services.

1J49 Michchun Ditu*
11 vine, CA 927IJ1MX. 
714 333 1200

May 3,1995

The Honorable Tini Kelly 
Chairman, Labor and Commerce Committee 
Alaska State Senate 
Juneau, Alaska

Re- S B ;]57

Dear Senator Kelly :
Avco Financial Services is located in Irvine, California but has an operating branch located in 
Anchorage. Avco s im orts  SB -157, for the bill makes certain positive changes to the Alaskan 
statute that affects small loans and retail installment transactions. SB -157 and similar legislation 
could allow for the opening o f  branches and the expansion o f  the industry.

I want to thank you and your committee for considering this bill and would like to urge its 
passage.

Sincerely,

H. Lee Rowell 
Vice President 
Government Affairs

HLR:cb



TIIE CASE FOR LATE FEES FOR ALASKA RETAIL CREDIT GRANTORS

B A C K G R O UND FO R  ALASKA SENATE PILb.N_Q. 1*7

A "Iflte fee" o r  "delinquency charge" is n fee Imposed by a credit g rantor on an overdue 
account. Reta il credit customers who fa ll to rem it their monthly m inimum  payment by the 
agreed due date cause the reta ile r to Incur additional costs in attempting to collect the past 
due accounts. These collection costs are in addition to the norm al costs incurred in 
extending credit nnd servicing the credit customer. The average o f  such costs Tor retailers 
operating under A laska law is approximately $7.80. These additional costs, i f  not recouped 
by the credit g rantor, may show up in higher merchandise prices, meaning that cash 
customers nnd those who properly make their payments provide a subsidy to those who 
don ’t adhere to agreed payment terms. Besides allowing the re ta ile r to offset the additional 
costs incurred, late payment fees also provide an incentive fo r the customer not to miss the 
payment in the firs t place.

The best public policy response to this situation is to allow  retailers to assess a late 
payment fee on delinquent credit customers at an amount which encourages the customer 
to make timely payment and enables the reta ile r to recover the additional costs which it 
Incurs when the customer does not do so. Thus the A laska Retail Insta llm ent Sales Act 
(R IS A ) has, since its enactment in 1962, authorized reasonable late fees on retail 
insta llm ent contracts; that is, closcd-end (single purchase) credit contracts. However, 
unlike the law in over thrce.qunrtcrs o f  the states in the country, the A laska act is silent 
with respect to the imposition o f  late fees on the now-prcvnlenl revolving credit accounts.

Under federal law, sonic credit grantors can and do charge late fees on retail charge 
agreements. Such reta ile rs extend credit through a federally-chartered "credit card bank" 
o r  through a nationa l o r  state bank located in another state under whose laws they can 
legally impose la te charges on delinquent accounts In A laska. Several such retailers are 
cu rren tly imposing late fees on A laska resident customers. This puLs retailers operating 
ondcr the A laska R ISA  at a competitive disadvantage because customers will firs t pay those 
b ills  with a late fee. As a resu lt, the b ills from  retailers operating under A laska law go to 
the bottom o r  the slack and those from  out-of-statc creditors get paid first.

P R O PO SE D  LEG ISLA T IO N  - ALASKA SENATE B IL L  NO. 157

The proposed legislation, Senate B ill No. 157, would (in Section 10) correct the current 
inequity in the A laska Retail Installm ent Sales Act by allowing the Imposition o f a 
reasonable delinquency fee not on ly when a payment on a retail insta llm ent contract is late, 
but a lso when a payment on a retail charge agreement is late. Senate B ill No. 157 restores 
fairness to cred itors operating under A laska ’s low nnd the vast m ajority o f  credit 
accountholders who pay their b ills  on time nnd should not be required to subsidize those 
who do not.



A L A S K A  R E T A IL  C R E D IT  G R A N T O R S  
C U R R E N T  S E R V IC E , D E L IN Q U E N C Y  A N D  D IS H O N O R E D  C H E C K  C H A R G E S

R h T A lIE R

STATE U W
GOVERNING
ACCOUNTS

LEG AL SERVICE 
CHARGE RATE

SERVICE 
CHARGE KATE 
IN  A1ASKA

DELINQUENCY 
CHARGE 
IN  A1ASKA

DISHONORED 
CHECK CHARGE 
IN A U S K A

Chevron Alir.ka 18% to $1,000; 
10'/*% above

18% to $1,005, 
8% above

Firestone O hio 25% 21.84% 0- -0-

l-utnonts O hio 25% 19.8% $10 $10

Frtd  Meyer South Dakota No statutory rale 
lim it

22.44% Lesser o f $10 o r 5% 
of missed payment

$15

Nordstrom Colorado 21% 18% to 51.000; 
variable above

$10 $10<

JC ” cnncy Alaska 18% to $1,000; 
10'/j% above

18% to $1,000; 
732%  ubovc

.0. $10

Radio Shack Tennessee 24% 19.8% $15 $10

Sears Arizona No statutory rule 
lim it

21% •o. $10

Texaco Nebraska No statutory rate 
lim it

21% Lesser o f $5 or 5% of 
missed payment

$15

Znlcs Alaska 18% to $1,000; 
I0y i%  ubovc

18% lo $1,000; 
8% above

•o. -0-

—■------------ - — —-------- -

T lx  Information In  tbh c h u l b  bavrd upon o t d l l application* cnUrcicd In IV H  »nd I99S.

A pril 25, 1995



RETAIL REVOLVING C R E D IT  (2 PA RTY ) 
S T A T E S  TH A T A U T H O R IZ E  LATE PA YM EN T F E E S /Y E A R  A U T H O R IZ E D

State Ye.-y Maximum l.ate Pa’/menf.Fee Authorized

Arizona 1980/1995 546 o f m onthly payment up to m axim um  of $10.00 [ i f  late payment $2S or 

less, $5.00; if  late payment more than $25, S10.00 (effective 7 /1 2 (? )/9 5 ]

California 1994 $10.00

Colorado 1993 $15.00

Florida 1984 5% of m onthly payment up to m axim um  o f SS.OO; none allowed if  5%  is 

less than S1.00

Georgia 1991 $5.00 ($10.00, effective _ / _ / 9 5 ]

Hawaii 1984 5% o f m onthly payment up to m axim um  o f $50.00

Idaho 1993 SS.OO or 5% o f m onth ly payment if  greater

Illinois 1993 $10.00 or 5% o f m onthly payment i f  greater

Indiana 1994 $14.SO

Kansas 1988/1994 5%  of m onthly payment up to m axim um  o f $25.00; alternatively,

i f  late payment $25 or less, SS.OO; I f  late payment more than 

$25, $10.00

Louisiana 1986/1990 59a o f m onthly payment up to m axim um  o f SIS.OO/parity w ith  fees 

imposed on residents by out-of state banks

Maine 2994 5% of m onthly payment up to m axim um  o f $10.00

Maryland 1986 No statutory lim it

Massachusetts 1993 108S o f m onthly payment up to m axim um  o f $10.00

M ichigan 1993 $5.00

Mississippi 1990 $10.00

Missouri 1994 $10.00 or $5.00 if  delinquent insta llm ent less than $25.00

Montana 1993 596 o f m onthly payment up to m axim um  o f $15.00

Nevada 1993 No statutory lim it

New Hampshire 1994 No statutory lim it

New Jersey 1995 ($10.00; effective 6 /5 /9 5 ]

New York 1980 No statutory lim it

N orth Carolina 1991 $5.00

Ohio 1980 5% o f m onthly payment up to m axim um  o f $3.00

Oklahoma 1993 $15.00 or 596 o f m onthly payment i f  greater

Oregon 1963 Reasonable

Pennsylvania 1994 $12.00

Rhode Island 1994 $12.00

South Carolina 1992 596 o f m onthly payment (m in im um  $4 .60 ] up  to m axim um  o f $11.50

South Dakota 1983 No statutory lim it
Texas 1967 546 of m onthly payment up to m axim um  of $5.00

Utah 1991 $20.00 or 5% o f m onth ly i tym ent i f  greater

V irginia 1987 No statutory lim it

W ashington 1963/1993 Reasonable; i f  less than 10 days late w ith  balance o f less than S100,104b 

o f balance w ith  $2.00 m inim um

West V irg in ia 1993 54b o f monthly payment up to m axim um  o f $5.00

Wisconsin 1994 $ 1 0 0 0  4 /1 9 /9 5



Alaska Small f.oan A rt

Adopted into law in 1955: last significant amendment in 1982. 

Principal changes:

1. Application fee increased from S400 to SI,000 and 
annual fee increased from S200 to S500; multiple office 
license created with S2.000 annual fee for 10 offices.

2. liquid Asset and bond requirements increased to 
S25,000 each from S20.000 and 55,000, respectively.

3. Standards for books and records made consistent with 
modem data processing concepts.

4. Irregular repayments authorized for Alaskans with 
seasonal income, e.g., fishermen or construction workers.

5. Loan agreements include cost of credit reports, S25 
late payment fee and costs incurred in collections.

Alaska Retail Installment Sales Act ("ARISA")

Adopted into law in 1962; last significant amendment in 1980.

Principal changes:

1. Clarifies appropriate costs to be included in loans.

2. .Amends service charges for fLxed term and revolving 
charge agreements to 1 1/2% per month or 18% per year, 
simplifying the current complex rate structure.

S p o n s o r  S tn t cm en t
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April 24, 1995

Labor and Commerce Committee 
Alaska State Senate 
State Capitol 
Juneau, AK 990OM  J02

Dear Senators,

O n behalf of the Alaska Pharmaceutical Association and with the approval of the Alaska State Board
, h j , m 4Cy. I am requeuing your favorable consideration of Senate Bill 15 :. An Ad relating to 

pharmacists and pharmacies'

This project was begun approximated four years ago when the pharmacy community recognued the 
r e ed  to revise and update antiquated, obsolete and inadequate statutes related to the praciice of 
pharmacy in the state. The following problems were identified

1. Most statutes were very dated (lObU's, 1970’s) and did not reflect current practice of 
pharmacy or the changing nature of the profession.

2. Many sratules were overly restrictive or specific in ureas which were more 
appropriately addressed in regulation.

Lor example. AS 00 80 350 Technical Aids Required requires pharmacies to have reference
texts which arc no longer published. AS 00 80.300 requires records to be kept for five years
while federal law only requires two years. AS 00 80.040 discusses renewal of I.censes every
four years while centrali/ed licensing statutes require renewal of licenses every two years.

.3 fxisting statutes have been introduced in a very piecemeal, fragmented approach
resulting in overlap, conflict, and ambiguity.

4. As evidenced in its annual reoort. the Board of Pharmacy has been recommending 
specific statute revisions every yt*jr since 1904

5. There are mj|or omissions in the existing statutes, fo r  example, nowhere in existing 
itatutes is the praciice of pharmacy defined. The use of support personnel, pharmacy 
technicians, is not addressed

6 . The investigative personnel w.thm the Division of Occupational licensing have 
continually experienced difticulty m investigating and processing comp aints against 
hconsed personnel and facilities because of vjguc*. inadequate or non-c«<s:cnt language 
regarding unprofessional conduct and disciplinary sanctions
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Senate Hill 130
An Ad Relating to Pharmacists and Pharmacies" 

Page ■?

At that time the Alaska Pharmaceutical Association formed a task lorce to draft proposed statutes. The 
State Hoard of Pharmacy appointed two members to serve as liaison and represent the Board on this 
task forte. Subsequently, using the Model State Pharmacy Act of the National Association of Boards 
of Pharmacy as a template, the task force completed its draft of proposed statutory changes. This was 
subsequently approved by the Association and the Board of Pharmacy.

Upon review by specific legislators and Legislative legal Serv,rcs, the proposed statutes were returned 
to the Alaska Pharmaceutical Association with the recommendation that they be rewritten within the 
existing framework of statutes, as opposed to a complete repeal and reenactment of the Pharmacy 
Practice Art The Alaska Pharmaceutical Association asked myself, as an original draftor of the project, 
to accomplish that task Senate Bill 150 represents years of effort and evaluation on the part of many

This bill is necessary to keep the practice of pharmacy m Alaska m step with national standards and 
to afford the public the safety and protection it deserves.

Thank you for your consideration

people.

Chrij
President, Alaska State Board of Pharmacy 
Member, Alaska Pharmaceutical Association 
work ph 264-t 159



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
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MJLM_(LRAJin_LLM April 24, 1905
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T O :

FRO M :

Pharmacies and Pharmacists (SH 158)

Senator Tim Kelly 
Attn Sherman Hrnouf

Terri Lauterbach s \ ,  .
Legislative Counsel VYO-L--'''

You have asked a number o f  questions relating to SB 158 I his memo will give the answer 
I am best able to come up with, given the limitations o f  my understanding o f  the technical 
language used in the pharmacy profession I urge you to put these same questions to a 
member o f  the Board o f  Pharmacy who would be more familiar with the technical language 
o f  the profession and the cfTcct o f  the changes in SB 158

Question rfl What effect doci SB 158 have on an Advanced Burse Practitioner’s ability 
to "dispense" prescription drugs1

To my knowledge, an ANP can only prescribe drugs and does not dispense them directly. I 
don't see anything in SB 158 that affects . n ANP's prescriptive authority I f  an ANP cart 
dispense drugs directly, then it appears to me that see 25 o f  SB 158 might impose new 
requirements for dispensing that may not lin e  existed before, in terms o f  record keeping, etc

QufiilLeiLH* What cfled does this t i l l  have on physician assistants not practicing in a 
physicians clinicI

I would give this question the same answer as Question a I

Q u estion «3 Hour will SB 158 affect rural and specialty clinics that dispeme drugs1

There are no new requttcmcnls in SB 158 relating to clinics SB 158 does repeal the current 
law relating to clinics. AS 08 80 390, which requires either a pharmacist or the prescribing 
physician to dispense drugs at a clinic Under see 4 o f  SB 158, in AS 08 80 030 (bK7). 
requirements relating to dispensing o f  drugs at clinics would be left to regulations These 
rcgu’ nions may or may not be similar to current requirements so the effect o f  SB 158 on 
clinics is not certain

M E M O  T t o M  l £ G



Senator Tim Kelly 
April 24, 1995 
Page 2

Q uestion  H4\ V*es SB 158 require that physicians and other practitioners 
dispensing"sample" dtu^ maintain the same records as a pharmacy 7

It appears to  me that the answer to this question is "yes" under see 25 o f  the bill I see no 
exception for "sample" drugs.

These are the best answers I have to  your qucrtions with the information currently available 
to me Again, I suggest that the Board o f  Pharmacy be contacted about these issues. I would 
be glad to work with them on any clarifying language that may be necessary to either ensure  
the accuracy o f  the answers above or to  clarify that the answers arc nol the intended result.

T M L  klb 
95-290 klb
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SENATE (JILL 158 
"An A tl Relating to Pharmacists and Pharmacies."

SECTION ANAIY5IS AND COMMENTS 
Prepared by:

Chris Courscy
President, Board o f Pharmacy

Section 1: AS 08.02.010(a)

A m e n d e d  to  ch an g e  verbage from registered  to  licensed  for co n s is ten cy  w ith  b a la n c e  
of statutes A license is a perm iss ion  to  act gran ted  b y  c o m p e te n t  au th o r i ty  as 
o p p o s e d  to  register w hich  indicates to  enroll o r  record

The next two sections along w ith the defin ition of the Practice o f Pharmacy (08.80.003, 
08.80.005, 08.08 480(39)) set forth the foundation upon which the Act is constructed. It 
clearly declares and acknowledges that safeguarding the public interest is the foremost 
compelling mason for regulating the Practice of Pharmacy and the distribution of drugs and 
related devices. It also circumscribes the activities included within the Practice of 
Pharmacy.

Section 2: AS OB.ti0.003 Practice of Pharmacy as a Profession

Nesv. Pharmacy is a learned profession affecting public health and welfare and 
should be declared as such. The Pracbccof Pharmacy, from time to time, has been 
erroneously viewed as a commercial business rather than a profession. The status 
of pharmacy as a profession has been, and w ill ccntmue to be, o f particular 
importance in litigation.

AS 08.B0.0QS Slatrmcnt of Purpose

New. The statement of purpose is designed to define the general scope of the 
Phairnacy Act It provides for he control and regulation of the practice of pharmacy 
and the licensure ol facilities engaged in the distribution of drugs and related devices. 
It should be noted that distribution" is defined as delivery of a drug or device other 
than by administration or dispensing Therefore, practitioner’s offices and medical 
chnics would not he subject to licensure by tno Board of Pharmacy.
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Fection 3: AS 08 ,80 .010  Creation and  M em bersh ip  of Board

A m ended to establish lerrn limits for officers e lected by the Board. This is d one  to 
prevent any o n e  person from serving in an office for up  to eight years and to prom ote  
participation and leadership on a continuing  basis.

Section I: AS 08 .80 .030  Powers and D uties of th e  Board

Repealed and  reenacted to em pow er the Board to make such regulations as arc  
necessary to fully administer and im plem ent the Act. The underlying philosophy of 
this approach  is the Statute should create  goals, guidelines, and policies in general 
areas, and permit the Hoard to provide the specifics in regulations. Tins approach 
recognizes that it is impossible for the legislature to enact com prehensive provisions 
regarding all matters with which the Board may he confronted or to anticipate the  
n p id ly  changing conditions of the p .ofessions and the delivery of health care. This 
section clarifies the responsibilities of the  Board in o rder  to protect the pu ’iic health 
and welfare including licensure and  renew al of licenses of personnel and facilities, 
regulation ol pharmacists, interns, and technicians, the establishment of rules of 
conduct, professional standards and  s tandards for education and training. Redundant 
language in the existing section is repealed.

Section 5: AS 08.80.04 7 Embargo Pow ers

New . This section piovides for the ability to and guidelines for embargoing 
adultera ted  or misbranded drugs or related devices in order to protect the  public  
safety and  welfare.

Section 6: AS 08 .80 .060  Meetings of th e  Board

A m ended  to specify at least three m eetings annually. This conlo  ms to current 
praciice  (no increase in expenses) and  is necessary to cond  ict the business of the  
Board.

Section 7: AS 08 .80 .065  Executive Secretary  of tlu* Board

N ew  Allows the Department of C om m erce  and  Economic D evelopm ent to em ploy 
an Executive Secretary of the Board if d e e m e d  necessary at som e time. This position 
m ay include duties as inspector and  investigator

Section 8: AS 08 .80 .070  Q uorum
A m ended  to change verbage from registration to  licensure.
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Seclion 9: AS 0 8 .8 0 .1 0 5  Removal of Hoard M em bers

Repealed an d  reenacted  to specify that Board m em bers may he rem oved  only for 
cause.

Section 10: AS OB.fiO.JlO Qualifications for l ic e n su re  by Examination

Repealed and reenacted to to change  verbage from registration to licensure. 
Removes the  vague  phrase 'freedom from addiction lo the use of drugs or a lcoholic  
liquors . Recognizes that applicants for licer,sure must pass multiple exam inations 
(national hoard  and  state law exam, currently) and recognizes the score transfer 
p rocess adm inis tered  by the National Association of Boards of Pharmacy. Removes 
specifics from the internship training clause, allowing that to he  modified by 
regulation as need ed . Allows a m echanism  for graduates of foreign colleges of 
pharm acy  to receive licensure upon  m eeting strict requirem ents of the National 
Association of Boards of Pharmacy. Also anticipates n a F T A  requirements.

Section 11: AS 0 0 .B 0 .1 16 Internship a n d  O th e r  Training P ro g ra m >

Repealed a nd  reenacted. Provides b road  authority to establish internship and  training 
requirem ents. Specific requirem ents are  repealed w hich  will h e  addressed  in 
regulation.

Section 12: AS 0B .80 .120  Grading  and C on ten t  of Examination

Repealed and  reenac ted . Specific requirem ents j r e  repea led  and  will b e  addressed  
in regulation. Allows the 8o .ud  to affiliate with the National Association of Boards 
of Pharm acy in using the national hoard  examinations.

Section 13: AS 0 8 .80 .145  Reciprocity; License Transfer

N ew . Provides a n d  clarifies guidelines for reciprocity of license from ariutner state.

AS 0 8 .0 0 .1 4 7  Renewal of l ic e n s u re

N ew . Provides guidelines for renew al of licenses w hich  have been  lapsed for five 
years o r  m ore.

Section 14: AS 08 .8 0 .1 5 0  lem porary  l ic e n se

Repealed and  reenacted  Grants th e  Board the authority to  issue temporary licenses. 
Reppals specific language w inch can  he  m odified as n e e d e d  by regulation.



•V 'P-24 0 5  0 8 :2 3  r F « 1 : 5072648349 TO:0 1 0 0 74853803150 PAGG:0

Section IS: AS 08 .80 .155  Emergency Permit

Repealed and  rponacted Cr.int5 the Board the authority to issue orTvrgcncy permits. 
Repeals specific language which can be modified as n e e d ed  by regulation.

Section lb :  AS 08 .80 .157  Licensing of Facilities

Repealed and reenacted. Grants and  clarifies authority of the  ^oard  to license an d  
r-?new licenses of facilities involved in the practice of pharm acy  or the manufacture, 
sale, o r  distribution of drugs. Allows the Board to de te rm ine  classifications an d  
criteria for licensure Specifies that each location must b e  licensed and that a license 
is not transferable or assignable. Provides reporting requirem ents for licensed 
facilities an d  grounds for denying a license or taking disciplinary' action against a 
license.

Section 17: AS 0 8 .0 0 . IhO fees

A m ended for changes in terminology.

Section 18: AS 0 8 .8 0 . IbS C ontinuing Education Requirem ents

New. Specifically grants the Board authority to establish continuing education  
requirem ents  for pharmacists.

Section 19: AS 08.80 .261  Grounds for Imposition of Disciplinary Sanctions

Am ended. At the heart of the Pharmacy Act is the enforcem ent pow er of the Hoard. 
I he  Board must have »hc authority to discipline and/or prohibit unfit practitioners 
from continuing  to threaten the public, if it is to  fulfill its reponsibdities. The 
grounds for disciplinary action are written to insure protection of the public, w h ile  
allowing the  Board to adapt them  to changing cond it ions  as necessary. Board 
regulations will m ake the grounds for disciplinary action specific, understandable and  
reasonable. Also am ended to clarify verbage.

Seclion 20: AS 0 8 .8 0 .2 6 Kb) Grounds for Imposition of Disciplinary Sanctions

New Provides the Board with the ability to seal drugs during  certain licensing 
actions to  prevent the  unlawful distribution of prescription drugs m the a b 'c e c c  of 
a l icensed pharmacist or valid pharm acy license
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Sectinn 21: AS 00 .80 .295 Substitution o f Equivalent Drug Products

R ep ea led  a n d  r e e n a r te d  to c o n t in u e  authority  for substitu tion  of eq u iv a len t  d ru g  
p ro d u c ts  w h i le  a llow ing  the  Hoard to  address  specific requirerne- ts in regula tion . 
An e q u iv a le n t  d ru g  p roduc t  is d e f in ed  in AS 0 8 .80 .480 ,

Section 22: AS 08.80/315 Confidentiality o l Records

N ew . Clarities the  confidentia lity  of certain  records and  inform ation.

Section 23: AS 08 .80 .330  licensed Pharmacist as Pharmacist in Charge

A m e n d e d  to  s tan d ard ize  te rm ino logy  to  Pharmacist in C harge  instead of m an ag e r .  
A lso a llow s for o w n e rs  w h o  a r e  pharm acis ts  but no t actively practic ing  to  a p p o in t  a 
P harm ac is t  in Charge.

Section 24 & 25: AS 08 .80 .400 Practice o f Medicine N ot Affected

A m en d e d .  1 his statute w as  writ ten  w h e n  m edical doctors  w e re  the  on ly  p racti tioners  
au th o r iz e d  to  p rescr ibe  an d  d isp en se .  C urren t federal laws in c lu d in g  the  O m n ib u s  
B udge  R econcilia tion  Act (OBRA), im p o se  reqm. nents o n  all p racti tioners  w h o  
d is p e n s e  d rugs to M edica id  patients . M ost states hav e  ex ten d e d  th e se  re q u irem en ts  
to  all patien ts  to  avoid  different s tan d ard s  of care for non-M ed ica id  patients .

It is th e  pos it ion  of th e  Board that  a pharm acis t  is held  to  s tandards  a n d  req u irem en ts  
in o rd e r  to  p ro tec t  the  p u b lic  hea lth  a n d  welfare.

If it is im port int e n o u g h  to re q u ire  a pharm acis t  to label a b o tt le  of p rescrip tion  d rugs  
d isp e n s e d  to  a pat ien t  (with n a m e  of d rug ,  d irections for use. etc.), then  it fo llow s 
tha t  it shouM  b e  im portan t for any  o th e r  health ca re  p ro v id er  w h o  d isp en se s  a 
p re sc r ip t io n  drug  to  a patient.

If it im p o rtan t  e n o u g h  to  req u ire  a pharm acis t  to  keep  a re co rd  of a d ru g  d isp e n se d  
to  a  p a t ien t  for a specific p e r io d  of time, then  it follows that it sh o u ld  h e  im portan t 
e n o u g n  for an y  o th e r  health  ca re  p ro v id e r  to maintain a reco rd  of a d ru g  d isp e n se d  
to  a  patien t.

T h e  Board  is c o n c e rn e d  from th e  v iew p o in t  of the d ru g  b e in g  d isp en sed :  th e  quali ty  
of  d ru g ,  the *ecurity and  c o n d i t io n s  o f  d ru g  stotage, tin* labe ling  a n d  re c o rd k e e p in g  
n ec essa ry  fo the  hea lth  an d  safety of th e  public The B o a d  o< P h a rm acy  sh o u ld  b e  
th e  en tity  re sponsib le  for es tab lish ing  th e se  standards. It is n o t  th e  in tent o r the w ish  
of th e  U o jrd  to  altcct toe  c t iu ice  o r  se lec tion  of drugs by a p resc r ib in g  p racti tioner .
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Section 26 : AS 0 8 .8 0 .4 1 0  Use o f Term "Pharmacist” Prohibited

A m e n d e d  to  ch an g e  term inology from registered  to licensed.

Section 27. AS 00.00.430 Use of Pharmacy bymbols Prohibited

A m e n d e d .  The symbol 'Rx" is the  universal characteristic p h a rm acy  sym bol.  T he  
s ta tu te  as w ritten  is archaic.

Section 28 * 31 : AS 08 .80 .480 Definitions

A m e n d e d  to  in c lu d e  n ew  defin itions for term s used  in suggested a m e n d m e n ts .  
Inc ludes  repeal of definitions of term s n o  longer  used as result of suggested  s ta tu te  
ch an g es .  A m en d e d  to  u pda te  a rchaic  language .

The def in i t ion  ul the "Practice of Pharm acy"  is o n e  of the  m ost im portan t c lau se s  in 
th e  Act. The defin ition  is purpose ly  expressed  in h road  terms to p ro v iae  la ti tude  to  
th e  Board  of Pharm acy  in the ad o p tio n  of im p lem en ting  regula tions. P h arm acy  has 
b e e n  a very  d y n am ic  profession an d  a b ro a d  definition of th e  p rac t ice  will perm it  th e  
Board to  m ak e  necessary  changes from t im e  to  time to m eet th e  ch an g in g  p ractice . 
Such  c h a n g es  m ay b e  affected by n e w  o r  a m e n d e d  regula tions, w h ich  w o u ld  b e  
p ro m u lg a te d  pursuan t to the Adm inistrative P rocedures  Act, affording all in te rested  
parties  an  o p p o r tu n i ty  to  review an d  c o m m e n t  on  any  p ro p o se d  regulations.

In c lu d ed  in the  defin ition  is the adm in is tra tion  of drugs. This h as  b ee n  re q u es ted  to  
ad d ress  th e  ch an g in g  nature  of p h a rm acy  such  as p h a rm ac ies  spec ia liz ing  in h o m e  
h ea lth  a n d  infusion pharm acy  in w h ic h  th e  pharm acis t  m ay b e  requ ired  to  c o n n e c t  
p u m p s  o r  c h ^ e c  software d o s in g  p aram eters  on  infusion pum ps.  O th e r  
c i rcu m stan ces  u d e  requests for hospital pharm acis ts  to assist in adm in is te r ing  
d rugs  d u r in g  ca rd iac  arrest situations.

Section 32 : Repealed.

AS 0 8 .8 0 .0 4 0  D uties of the Board
These  d u t ie s  w o u ld  b e  specified in regu la tion  b ased  u p o n  AS 0 8 .8 0  0 3 0 .  P o w ers  a n d  
R esponsib ilities  of th e  Board

AS 0 8 .8 0 .1 3 0  Reexam ination
Specific req u irem en ts  will b e  addressed  in regulation

AS 0 8 .8 0 .2 2 0  Prescription D epartm en t  R equ ired  for Issuance of License 
Specific  s tandards  to b e  addressed  b y  regula tion.

AS 0 8 .8 0 .2 3 0  Sanitary Conditions R equired  tor Issuance of l i c e n s e  
Specific s tandards  to  b e  addressed by  regula tion .

AS 0 8  8 0  2 4 0  Form and  Display of Registration Certificate a n d  License 
Specific s tandards  to  b e  addressed b y  regula tion .
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AS 0 8 .0 0 .2 7 0  Report of E m ployee

O v e rly  b u rd e n s o m e  an d  un n ecessa ry .  M c -c  a p p ro p r ia te ly  ad d ressed  in regu la t ion  
if n e e d e d .

AS 0 0 .8 0 .2 8 0  Responsibility for G o o d s  Sold
O n ly  ad d re s s e s  th o se  drugs d i s p e n s e d  by  the o w n e r  or m an ag e r  • no t other e m p lo y e e  
p h arm ac is ts .  D o cs  not a c c o u n t  for m an u fa c tu r in g  p ro b lem s  w h ic h  may affect qua li ty  
a n d  b e  u n k n o w n  or u n co n tro l lab le  by  th e  o w n e r  o r  m an ag e r .

AS 0 8 .8 0 .2 9 0  Affixing of Label
M o re  a p p ro p r ia te ly  addressed  in reg u la t ion .

AS 0 8 .8 0 .3 0 0  Record of P rescrip tions 
M o re  ap p ro p r ia te ly  addressed  in reg u la t io n

AS 0 8 .0 0 .3 1 0  Record  of Sales
M o re  a p p ro p r ia te ly  addressed  in regu la t ion .

AS 0 8 .8 0 .3 2 0  Pharm acist R equ ired  
Specific  re q u irem en ts  ad d ressed  in regu la tion .

AS 0 8 .8 0 .3 4 0  W h o  M ay P rep a re  P resc rip tions  
Specific re q u irem en ts  add ressed  in regu la t ion .

AS 0 8 .8 0 .3 5 0  tech n ica l  Aids R equ ired
M o re  a p p ro p r ia te ly  ad d ressed  in regu la t ion .  Existing s ta tu te  specifies texts n o  lo nger  
p u b l is h e d .

AS 0 8 .8 0 .3 6 0  Sale of D an g ero u s  M ater ia ls  
M o re  a p p ro p r ia te ly  addressed  in regu la tion .

AS 0 8 .8 0 .3 6 5  Partial C losure of P h a rm a c y
f acility re q u ire m e n ts  addresser! in re g u la t io n  to a l lo w  for m odif ica tion  as necessa ry .  

AS 0 8 .8 0 .3 7 0  V end ing  M ac h in e  Sales P ro h ib i te d
U n n e ces sa ry .  P ow ers  of the b o a rd  give th e  b o a rd  th e  au th o r i ty  to  prohib it  tnis.

AS 0 8 .8 0 .3 9 0  Pharm acists  R eq u ired  in H osp ita l  a n d  C lin ics  
Specific  facility requ irem en ts  m o ie  a p p ro p r ia te ly  a d d re s s e d  in regulation.

AS 0 8 .8 0 .4 4 0  D enia l of Exam ination  or L icense.
O v e r ly  res tr ic tive  C urrent statu tes a n d  su g g es ted  a m e n d e n t s  to  l icensing s tan d a rd s  
re p la c e  th is  sec tion .

A j  0 8 .8 0 .4 7 S  Federal Facilities N o t Affected.
S ince  federa l  facilities are  not l ic e n se d  by  th e  H oard th is  sec tion  is u n necessa ry



P r i A R - M A O S T S

A((irihirct D. Sodcn. ,'4!7’/i 
V O B o x o l S Z S  
Fairbanks. A X  99706-mS

April 17, 1995

Senator Mike Miller 
Senate  District Q 
Stato Capitol, Room 125 
Juneau, AK 99801-1182

RE: SB 158 ‘An Act relating to pharmacists and pharmacioa'

Dear Senator Miller:

I am  writing to urge you to support SB 158, *An Act relating to pharmacists and 
pharmacies.* This bill will revise and update the antiquated, obsolete and inadequate 
s tatutes that currently govern the prad ice  of pharmacy in Alaska. Many of our current 
statutes were enacted  in a  piecemeal fashion in the 1950's and 1960's and no longer 
refled the current p rad ice  of pharmacy nor the changing nature of our profession. This 
has  resulted in much overlap, ambiguity, vagueness, and omission, and there is often a  
conflid with federal law or other state s tatu tes that also govern parts ot our dairy pradice. 
Because of vague, inadequate, or non-existent language regarding unprofessional condud  
and disciplinary 3and ions ,  the Alaska Board of Pharmacy 's investigators in the Division of 
Occupational Licensing have difficulty investigating and processing complaints against 
licensed personnel and  facilities.

When I served on the Alaska Board of Pharmacy from 1981-1989, we mado numerous 
unsuccessful attempts to revise our statutes in response to Legislative Audit Committee 
recommendations. Realizing the need to have the 3tatulP3 governing our profession movo 
into tho 1990’s  and  beyond, a  ta3k forco from tho Alaska Board of Pharmacy and tho 
Alaska Pharmaceutical Association was formed with this goal in mind. The ta3k force has  
been  working for tho last four years to draft these  proposed statutory changes using the 
Model State Pharmacy A d  of tho National Association of Boards of Pharmacy a 3 a  guide. 
The membership of both groups have approved tho changes  proposed by the task force.

As a  pharmacist. I work every day to care for tho medication needs  of my patients. I 
havo worked in my chosen  profession for 30 years and hope to work for 30 more. 
Bocauso it is dynamic and «ver changing, the laws that govern pharmacy pradice need to 
bo written to allow for chango while still protecting the public's health I beliovo this 
revision of tho pharmacy statutes will accomplish this and urge you to support SB 158 in 
its entirety.

Sincorefy yours.

LFVEH of SoPPoCT
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L y n n  E .  R o d d a  
8 2 5 1  P i on eer  Dr i ve  
A n c h o r a u e ,  A K  9 9 5 0 4  
h o m e :  3 3 8  • 1 9 9 5
work:  2 8 1  .  3 0 7 8
F A X :  2 6 1  • 4 9 6 1

S e n a t o r  T i m  K e l l y  
S t a l e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2  
F A X : 4 6 5 - 3 7 5 6

Apri l  2 3 ,  1 9 9 5

D ear  S e n at o r  K e l l y :

T h e  A la s k a  P h a r m a c e u t i c a l  A s s o c i a t i o n  in c o n j u n c t i o n  wi t h  the A la s ka  B o a r d  of  P h a r m a c y  h a s  p re s en t ed  a bi l l  
this leg is lat ive  s e s s i o n  that  wi l l  revise t he  current p h a r m a c 1’ statutes .  S e n a t or  Mi l ler has  i n t r od u ce d  this  leg is lat i on  
( S B  1 5 8 ) ,  w h i c h  is b e i n g  c o - s p o n s o r e d  b y  S e n a t o r s  L e h m a n  a n d  Taylor .

S B  1 5 8  is  n e e d  for the  f o l l o w i n g  reasons .
1 .  T h e  present  s tat ues  d o  no t  reflect the  current pract ice  o f  p h a r m a c y  nor d o  t h e y  reflect the 

c h a n g i n g  nature of  the  profe ss i on .  M o s t  of  the present statutes  d at e  f ro m the  1 9 5 0 s  a n d  the 
1 9 7 0 s .

2 .  M a n y  of  th*» present  statutes  are overly restrictive a n d  are m o r e  appropr iate ly  a d d r e s s e d  in 
r egu lat i ons .

3 .  Ex i st ing  statutes  h a v e  b e e n  i n t r o d uc ed  in a  very p i e c e m e a l ,  f r a gm e nt e d  a p p r o a c h  resu lt i ng in 
o ver lap ,  conf l ict  a n d  a m b ig u i t y .

4  T h e  B o a r d  of  P h a r m a c y  h a s  b e e n  r e c o m m e n d i n g  spec i f i c  statute  t n a n g c s  s i nc e  1 9 8 4 ,  as
e v i d e n c e d  in the B o a r d ’ s a n n u a l  reports.

5 .  T h e r e  ara ma j or  o m i s s i o n s  in the  e x ist i ng  statutes.  For e x a m p l e ,  n o w h e r e  i n  the  ex i st i ng  statutes 
is the  pract ice  o f  p h a r m a c y  d e f i n e d .  T h e  u se  o f  support  p e rs onne l  (ie:  p h a r m a c y  te ch n i c i an s )  is 
n o t  a dd res sed .

6 .  I n v e s t i g a t e s  pers onne l  w i th in  the  D i v i s i o n  o f  O c c u p a t i o n a l  L i c e n s i n g  h o v e  ex pe r i e nc e d  o n g o i n g
d i f f i cu l ty  i n  i nv est igat ing  a n d  pro ce ss i n g  of  c o m p l a i n t s  a g a i ns t  l i c en s e d  pe r so nn e l  a n d  faci l i t ies
b e c a u s e  of  v a g u e ,  i n a d e q u a t e  or n o n  ex istent  l a n g u a g e  regard i ng  u n p r o f e s s i o n a l  c o n d u c t  a nd
d is c i p l i nary  s a nc t io n s .

A s  a past  pres ident  of  the A l a s k a  P h a r m ac e ut i c a l  A s s o c i a t i o n  a n d  o n e  of  your cons t i tuent s .  I urge y e a  to support 
t h e  p a s s a g e  of  S B  1 5 8 ,  i m port ont  leg is lat i on  for A l a s k a n s  a n d  for the pro fe ss i on  a n d  pract ice  o f  p h a r m a c y  in
A l a s o .  If I c a n  pr o v i de  y o u  wi t h  further i n f o rma t i o n  regard i ng  the urgent  n e e d  for S B  1 5 8 ,  p l e as e  d o  n o t  hos i tete
to c o ntac t  m e .

F A X  N O .  2 6 1 4 9 6 1  P .  0 1

PoaMfbiand lax transmittal memo 767) *o»p»<}««> /
T» , i rrotn .—
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SPONSOR STATHM FNT 
SB  158

"An Act R e la tin g  to Pharm ac ists and Pharm ac ies"

T he  passage o f  this le g is la t io n  is necessa ry  to  keep  the p rac tice  o f  
pha rm acy in A la ska  in step with na tiona l standards and to a f fo rd  the 
pub lic  the sa fe ty  and p ro tec tion  it dese rves .

C u r re n t  s ta tu te s  a re  a n tiq u a ted  and  o b s o le te . F o r  e x a m p le , 
in ve s tig a tiv e  pe rsonne l w ith in  the D iv is io n  o f  O ccupa tion a l L icen s in g  
h a v e  c o n t in u a l ly  e x p e r ie n c e d  d i f f i c u l t y  in in v e s t ig a t in g  and  
p ro c e s s in g  c o m p la in ts  ag a in s t lic e n se d  p e rs o n n e l and fa c i l i t i e s  
b ecau se  o f  vague , inadequate  o r n on -e x is te n t la n g u ag e  re g a rd in g  
u n p ro fe s s io n a l conduc t and d is c ip lin a ry  san c tion s . M any  o f  the 
s ta tu tes a re  dated  fro m  the 1 0 7 0 ’s and d o  not re f le c t  the cu rren t 
p rac tice  o f  pharm acy o r chang ing nature o f  the p ro fe s s ion .

U s ing  the M ode l S ta te Pharm acy Act o f  the N a tion a l A ssoc ia tion  o f  
B o a rd s  o f  Pharm acy as a tem p late , this le g is la tio n  re fle c ts  o v e r  fo u r 
y ea rs  o f  w o rk  by the pharm acy com m un ity  and is supported  by the 
A la s k a  P h a rm a c e u t ic a l A s s o c ia t io n  and the A la s k a  B o a rd  o f  
P h a rm a c y .
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Section I: Amends AS 08.02.010(a) 10 change verbage Irom registered to licensed tor
consistency with balance ol statutes. A license is a permission to act granted bv competent 
authority as opposed to register which indicates to enroll or record.
Section 2: Amends AS 08.80 by adding new sections AS 08.80.003 “ Practice o f
Pharmacy as a Profession ' and AS 08.80.005 '■Statement ol Purpose." Phutmaoy is a 
learned profession affecting public health and welfare and should be declared as such. The 
statement o f purpose is designed to define the general scope o f the Pharmacy Act. It 
provides lo r the control and regulation o f the practice o f pharmacy and the licenser o f 
facilities engaged in the distribution o f drugs and related devices. Because “ distnbuuon'’ is 
defined as delivery' o f a drug or device other than by administration or dispensing, 
practitioner's offices and medical clinics would not be subject to licenser by the Board o f 
Pharmacy.
Section 3: Amends AS 08.80.010 by adding a new subsection < b) which establishes
term limns for officers elected by the Board.
Seclion 4: Repeals AS 08.80.030 and reenacted to empower the Board to makw such
regulations as are necessary- to fu lly administer and implement this Act. This section 
clarifies the responsibiliucs o f the Board in order to protect the public health and welfare 
including licenser and renewal o f licenses o f personnel and facilities, regulation o f 
pharmacists, interns, and technicians, the establishment o f rules o f conduct, professional 
standards and standards for education and training. Redundant language in the existing 
section is repealed.
Sceuon 5: Amends AS 08.80.060 to specify at least three meetings annually, which is
current practice.
Sceuon 6: Amends AS 08.80.070 technical cha~ge by replacing "registration" with
“ licenser."
Sceuon 7: Repeals and reenacts AS 08.80.110 by changing verbage from rcgistrauon
to licenser. Recognized that applicants fo r licenser must pass muluplc cxaminauons and 
recognizes the score transfer process administered by the Nauonal Associauon o f Boards o f 
Pharmacy. Removes specifics from the internship training clause, allowing that to be 
modified by rcgulauon as needed. Allows a mechanism for graduates o f foreign colleges 
o f pha macy to receive licenser upon mccung stnct requirements o f the Nauonal 
Associauon o f Boards o f Pharmacy
Sceuon 8: Repeals and reenacts AS 08.80.116 by providing broad authority to
establish internship and training requirements. Spccitic requirements arc repealed which 
will be addressed in rcgulauon.
Sceuon 9: Repeals and reenacts AS 08,80.120 slates the examinauon or examinauons
shall be prepared to measure the competence o f the applicant to engage in the pracucc ot 
pharmacy. They board may employ, cooperate, and contract with an organization or 
consultant in the preparation and grading o f an examinauon. The board shall retain sole 
discrcuon and responsibility for determining which applicants have successfully passed the 
examination.



Section 10: Amends AS 08.80 by adding two new sections As 08.80.145. which
provides and clarifies guidelines for rccipro o f license from another stale, and AS 
08.80.147 which provides guidelines for renewal o f licenses which have been lapsed for 
l ive years or more.
Section I I :  Repeals and reenacts AS 08,80.150 which giants the Board the authority to
issue temporary licenses. Repeals specific language which tan by modified as needed by 
regulation.
Section 12: Repeals and rccn:iets AS 08,80.155 which grants the Board the authority to
issue emergency permits. Repeals spccitic language which can by modified as needed by 
regulation.
Section 13: Repeals and reenacts AS 08.80.157 which giants and clarifies the authority
o f the Board to license and renew licenses o f facilities involved in ihc practice o f pharmacy
or the manutacturc o f  drugs. Allows the Board to determine classifications and criteria for 
licenser. Specifics that each location must be licensed and that a license is not transferable 
or assignable. Provides reporting requirements for licensed facilities and grounds for 
denying a license or taking disciplinary action against a license.
Section 14: Amends AS 08.80.165 by changing the fees terminology.
Section 15: Amend:- As 08.80 by adding a new section AS 08.80 .165 granting the
Board authority to establish continuing cducauon requirements lo r pharmacists.
Section 16: Amends AS 08.80.261 by changing grounds fo r disciplinary action to
insure protection o f the public, while allowing the Board to adapt them to changing 
conditions as necessary. Board regulations will make die grounds for disciplinary- acun 
specific, understandable and reasonable.
Section 17: Adds a new sceuon AS 08.80.261(b) which gives the Board the ability to
seal drugs during certain licensing acuous to prevent the unlawful distnbuuon o f 
proscription drugs in the absence o f a licensed pharmacist o r valid pharmacy license.
Sceuon 18: Repeals and reenacts AS 08.80.295 which continues authority for
subsutuuon o f equivalent drug products (as dchncd in AS 08.80.480) while allowing the 
Board to address specific requirements in regulation.
Section 19: Adds a new section AS 08.80.315 which clarifies the confidcnuality o f
certain records and information.
Section 20: Amends AS 08.80.330 to standardize terminology to Pharmacist in Charge
instead ol manager. A lso allows fo r owners who arc pharmacists but not actively 
pracucmg to appoint a Pharmacist in Charge.
Section 21: Amends AS 08.80.400 to specify that this chapter does not affect the
practice ol medicine by a licensed medical doctor, and docs not limit a licensed medical 
doctor, physician assistant, advanced nurse practitioner, dentist, dispensing optician, or 
optometrist m supplying a paucnt with any medicinal preparation or article within the scope 
o l the person’ s license.
Section 22; Amends AS 08.80 410  by changing the word "registered" to "licensed."



Section 23: Amends AS 08.80.430 prohibits the use o f the symbol "R x" unless the
business has a pharmacist licensed under this chapter.
Sections
24-27: Repeals and reenacts AS 0K.80.480f 11). 08 .80 .480( 14) and amends
AS 08.80.480. These are updated definitions for terms used in this bill. The definition o f 
the “ Practice o f Pharmacy”  is one o f the most important clauses in the Act because it is 
expressed in broad terms to provide latitude to the Board o f Pharmacy in the adoption ol 
implementing regulations.

Section 28: Repeals numerous sections that arc better addressed through rcgulauon by
the Board o f Pharmacy.
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Sponsor: Senator Millor

Dopaitmont: Commcrco and Economic Development
DRU; Occupational Llconsing______________

Component. Operations________________________

Roquestor Senator Millor COMPONENT SERIAL#: 1044

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FV98 FY 99 FYOO FY 01
PERSONAL SERVICES 56 5 565 56 5 56 5 56 5 56 5
TRAVEL 2 4 24 2 4 2 4 2 4 24
CONTRACTUAL 5.7 5 7 5 7 5.7 5 7 5 7
SUPPLIES 1.0 1.0 1.0 10 10 1.0
EQUIPMENT 8 0
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATINO 736 65 6 6 5 6 65 6 6 5 1 656

CAPITAL EXPENDITURES

CHANGE IN REVENUES 73 6 65 6 65 6 65 6 656 65 6 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Rjcoipls
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

73 6 65 6 65.6 65 6 6 56 656

TOTAL 73 6 65 6 65 6 65 6 65 6 C56

Estimate of any current year (FY 95) cost: ‘ 0 0 

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

1 1 1 1 1 1

ANALYSIS: (Attach a separate page if necessary)

SB 158 is a rewrite of tho pharm acy s ta tu te s  based on tho Model Stato Pharmacy Act of tho National 
Association cf Boards of Pharmacy (NABP). Thoro aro significant changes in the  bill upon which thfe 
fiscal noto is based. Tho a ttached  pages oxplain tho details of tho co s ts  show n abovo.

Jennifer StncMcr. Adimn OfficerT 
Occupational Licensing / ) iPrepared by;
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Phono 165-2144
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FISCAL NOTE

ANALYSIS : (Continued)

STATE OF ALASKA BILL NO. SB 158
1995 LEGISLATIVE SESSION

DEPARTM ENT OF COMMERCE AND ECONOMIC DEVELOPM ENT 
FISCAL NOTE CALCULATIONS FOR SB  158

PERSONAL SERV ICES $56.5

Established by Section 7 o f  the bill:

Executive Secretary, Partially-Excmpt (X E ), Range I8A , 
permanent full-time position, located in Anchorage

TRA VEL : $2.4

Section 6 o f  the bill establishes a minimum o f  three board meetings each year. Funding o f  three 
meetings is already included in the board’ s annual budget allocation; therefore, no additional travel 
funJs arc needed for this purpose.

The travel funds included in th.s fiscal note will provide the following:

Travel and per diem for the Exccutixc Secretary to attend two board meetings (assuming the thirc 
meeting is held in Anchorage), and at least one trip to the division headquarters in Juneau for 
administrative training Funding is based on $800 per trip x 3 tnps.

CQNTRACIUALS ER V ICES: $5.7

Section 20 authorizes the board to seal all drugs from a licensee at the time a license is suspended, 
revoked, o r denied renewal The procedure to "seal all drugs" must be established in regulations. 
I f  the procedure is to include confiscation o f  drugs by the board, funding to store the drugs in a 
secure location will be needed However, since the procedure is not addressed in statute, any cost 
associated with this provision is not included in this fiscal note.

Advertising printing, postage, and other costs associated with adopting new regulations under the 
bill arc estimated at $1.5.
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SB 158, continued

Printing o f  new statute and regulation books at S I.80 per book x 1,500 (minimum), $2.7. 

Communication costs associated with the Executive Secretary position, $1.5.

SUPPLIES: $1.0

Daily operating supplies (paper, pens, etc ) for the Executive Secretary position. 

EQUIPMENT: (one-time cost) $8.0

Office space and equipment costs to establish the Executive Secretary position.

Tota l Cost: S73.6

REVENUE:

For the purposes o f  this fiscal note, general fund program receipt revenue equal to the costs arc 
shown in each fiscal year since costs must be corned. At the start o f  FY  95, the Board o f  Pharmacy 
reported 492 licensees Licenses arc due for renewal on June 30, 1996 and licensing fees will be 
adjusted to cover costs associated with SB 158 prior to the license renewal period. Based on 492 
licensees each licensee can be expected to pay a fee increase o f  approximately $283.00 (Biennial cost 
o f  $139 2 divided bv 492).

Under AS 08 01.065, licensing fees mu*t cover the full regulatory costs o f  each occupation.

V
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