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A laska State Legislature

Sena torJohnny Ellis

SPONSOR STATEMENT FOR SENATE BILL 109
CHILD SUPPORT NONPAYMENT
LICENSING RESTRICTION AND REVOCATION

39,000 Alaskan parents currently owe over $330 million in uncollected
back child support payments, according to an estimate bv the Child Support
Enforcement Divison (CSEDﬁ._ In addition. 18,597 CSED payees receive Aid to
Families with Dependent Children (AFDC).

SB 109 provides a means to collect some of these old debts from self-
emploved obligors who currently are not subject to wage W|thho_ld|n|gs. Because
the¥ are self-employed, these individuals often hold an occupational; trade, or
protessional license or certificate. SB 109 prevents issuance or renewal of an
occupational license* or certificate when an applicant is $2500 or one_ year behind
on payments of a child suP_port order or Jud%ement._A temporary license would
be Issued to achieve compliance or to allow the applicant the opportunity to
contest the grounds for denial.

, Further. SB109 provides for the revocation of an affected obI|(11_or's driver's
license. After a rnMce ami a 150 day waiting period to achieve compliance or
allow for contest «i the grounds of revocation, the obligors license will be
suspended by the Divisio i of Motor Vehicles.

~ Additional revenues collected due to enactment of the provisions of this
bill would directly aid families who are currently dependent upon public
assistance, and would help repay the state and federal government for AFDC
payments made to custodial parents. Approximately 88*1 of the cost of
Implementing this section would be Pald by the federal government; the
remainder would be more than offset by the increased revenues.

It is a recommendation of the U.S. Commission on Interstate Child
_Su%port that licensing agencies not issue a license to anyone who is delinquent
in his or her support duty.

Approximately fifteen other states have passed similar legislation in
recent years. Earlv reviews indicate that compliance of the affected obligors has
increased by roughly 40 to 507c and loss than'IT of their licenses or cerfificates
are actually denied or revoked.

Sponsor  Stotoment



A laska S late Legislature

S ena lor Johnny E1Ilis

_ SB 109
~ Child Support Nonpayment
Licensing Restriction and Revocation
Sectional Analysis

Section I:  AS 2?27 is amended by adding new sections to read:

Section 25 27 214 Adverse Action against Delinquent Obligors
Occupational Iicense

Subsection (a) Re_(i_uires_ agency (CSED) to maintain, on a monthly
basis, an updated certitied list of obligors who are not in substantial
compliance with a support order.

Subsection (b)  Requires agency to compile above lists and provide
copies, within in days, to each licensing entity. Licensing entities may
not issue or renew a license to person on the list, except as provided
under this section

? bsection tc) Requires agency to compare applicant to most
recent list and. :t tound. immediately notify the applicant of the
licensing entity s intent to withhold “issuance or renewal of the license.

Subsection (db  Except for commercial fishing licenses, requires
licensing entity to issue a 150-dav temporary permit if applicant
otherlvlwse gualmed. No extensions or additional temporary permits
are allowe

Subsection te):  Allows Dept, of I'ish & Game to issue a regular
commercial tislung license along with notification_that the department
will hnotl_re|ssue or renew the license the next year if the obligor is still
on the list

Subsection (0 Provides notification guidelines.

Sponsor Soctlonal



Subsection <g). Re(i]uires agency to establish review procedures so
that an applicant may have his/her case investigated, modify an order,
or receive assistance in establishing a payment schedule.

Subsection (h). Provides guidelines for applicant that challenges
being included on the list. Requires agency to send a release to

licensin ent|t¥ it . _ .
) applicant is found to be in compliance or negotiates an
agreement; _ _

(2) agency is too slow, through no fault of the applicant, in
respond.ng so that applicant is unable to request judicial
relief before expiration of temporary license; _

(3) request for judicial relief, through no fault of the applicant,
?/_vnl not be resolved before expiration of the temporary
icense, or .

(4) applicant obtains judicial finding of compliance.

Subsection (q; Requires applicant to act diligently in responding to
notices. Applicant s delay in acting, without good cause, does not
justify an issuance or a rélease.

Subsection (|2:_ Does not allow agency to issue a release except as
provided in this section. Requires agency to notify applicant of options.

Subsection (h):  Provides requirements for a request for judicial
relief from the a enc{s_demsmn. Requires court to hold hearing
within 20 days. Limits issues on which the court may base its decision.

Subsection (1):  Requires agency to issue a release if court finds
obligor to be in substantial compliance.

Subsection tm);  Provides guidelines for handling a release.

Subsection tn):  Allows agency to enter into interagency agreements
with other state agencies to Implement this section.

Subsection to):  Allows licensing entities to levy surcharges to cover
costs of this section,

Subsection <p):  Subsection (h) is the only administrative remedy
available. Administrative Procedure Act does not apply.

Subsection (q):  Requires appropriate agencies and departments to
adopt regulations to implement this section.

Subsection (r): ~ Definitions. List of licenses included and excluded.

Section 25 27.246 Adverse Action Against Delinquent Obligor's
Driver's License



Subsection (a): Re_(ﬂ_uires agency (CSHD) to maintain, on a monthly
basis, an updated certified list of obligors who have a driver's license
and are not in substantial compliance with a support order.

Subsection (b):  Requires agency to serve notice under (d) of this
section that the obligors driver s license will be suspended in 150 days
and will not be reissued or renewed unless the licensee receives a
release from the agency

Subsection (c): If the licensee fails to obtain a release during the
150-dav period following notice under (b) and g) of this section,
requires agency to notify department (Dept, of Public Safety) that the
licensee’s driver s license should be suspended and further renewals or
applications should be denied until the agency sends the department a
release for the licensee. Funds paid for a suspended or denied license
may not hi* refunded.

Subsection id): Provides notification guidelines.

Subsection (e): Reci]uiresagency to establish review procedures so
tilul an applicant may have his/her case investigated, modify an order,
or receive assistance in establishing a payment schedule.

Subsection (SO: Provides guidelines for applicant that challenges
being included on the list. Requires agency to send a release to
Ilcensm% entity if: . _ _

(I) applicant is found to be in compliance or negotiates an
agreement; . _

(2) agency is too slow, through no fault of the applicant, in
responding so th_at applicant is unable to request judicial
relief before expiration of temporary license; _

(3) request for judicial relief, through no fault of the applicant,
will not be resolved before expiration of the temporary
license, or |

(4) applicant obtains iiidicial finding of compliance.

Subsection (g?; Requires applicant to act diligently in responding to
notices. Applicants dclav in acting, without good cause, does not
justify an issuance or a release.

Subsection (h):  Does not allow agency to issue a release except as
provided in this section. Requires agency to notify applicant of options.

Subsection (i): Provides requirements for a request for judicial
relief from the a(iency's,demswn. Requires court to hold hearing
within 20 days, Timits issues on which the court may base its decision.



Subsection <) Requires agency to issue a release if court finds
obligor to be'in substantial compliance.

Subsection <h):  Provides guidelines tor handling a release.

Subsection (1) Allows licensing entities to levy surcharges to cover
costs of this section.

Subsection <m):  Subsection (0 is the only administrative remedy
available. Administrative Procedure Act does not apply.

Subsection (n);  Requires appropriate agencies and departments to
adopt regulations to implement this section.

Subsection <r);  Definitions, | ist of licenses included and excluded.

Section 2. Requires the a%ency to submit a report to the legislature by
1/1/98 providing statistics to demonstrate the effectiveness of this measure.

Section 3 This act takes effect 1/1/96.



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA

i907i 165-3867 or 165-2150
FAX1907! 165-2029 130 Seward Street. Suilr 109
Mail Slop 3101 Juneau Alaska 99801-2105

MLMOKAINPI > March 21.1995

SUBJECT: Sectional Summary of SB 109 (Work Order No 9-LS0853VA)

TO: Senator Johnny Ellis

Attn  Nina
FROM: Tern lauterbach  \\J

Lcutslalive ( ounse! A

You have requested a sectional summary of the above-described bill

As a preliminar\ matter, please note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best statement of
its contents If you would iike an interpretation of the bill as it may apply to a particular set
of circumstances, let me know In the meantime. | hope this summary is sufficient

Section 1. Enacts new laws that would require child support obligors to be in substantial
compliance with their child support orders before thev can receive or renew most kinds of

licenses, including driver s licenses

Sec 252" 2t This section relates to occupational licenses It provides that
CSED will, on a monthly basis, send lists of delinquent obligors to licensing entities
who must check the iisis for the names of license applicants I an applicants’ name
IS on trie list, the licensing entity may issue only a 150-dav license to the applicant and
must nntif\ the applicant that a release from CSED must be obtained in order to get
a permanent license  In the case o f commercial fishing licenses, a delinquent obligor
may be issued one seasons license, but not another one until getting a release from
CSED The section also provides review procedures, including court review, if an

"In cuncnl law-. the Icfwiaturc lu* ahead* provided Lhat child --uppcn i»biip«\ arc ixa cliphlc foe a
nundc t'j'iase twin propaim It the* have 'past due child >upp«t * fScc AS0) 100)0 « -piculiuial loaav AS
U41 t2>an.: .4 4)fj>0 « *n*fer.: ksm* AS It- 10320-00ovncnjal Itdunp loan* AS IS SfiflJ%and IS So0441*.
Rkttpapek*sw A S2b 15 1to - vcicran* hmiv AS 2”7 09020 - minm).* loam. AS 4S KX1)20 « »licinan*c cnct p*
non* and An 45 h'J e icudcntial cnctp\ cnnxrvatkKW loam » I ik*rx»i know how thi* clipbilm condition i*
mloka) in prxW x. rm puc** i*that loan applicant* Mtnpl* an*\*« on ihci: loan application* a ipic*t*on that a%k*
if tticv ouc an* paw due cluld *upport Whether there ivam attempt to \cnh the occuract of their an>w«% i*
unknown | cttup* the child ntppon enforcement a?encs (CSEI)r would know

Logal Sorvicoa Sectional Summary-



Senator Johnny Ellis
March 21, 1995

Page 2

applicant wants to challenge CSED's placement of his or her name on the list of

delinquent obligors

Sec 25 27 246 This section relates to driver's licenses, including schooi bus
endorsements and commercial endorsements In the case of these licenses. CSED will
notify delinquent obligors that their licenses will be suspended and will not be
renewed or granted if the licensee is stili delinquent in child support payments 150
days alter the notice is given Ifthe obligor has not come into substantial compliance
with the support order within 150 days. CSED will notify the Department of Public
Safety that the department should suspend any current license and not renew or issue
a new license to the obligor until the obligor obtains a release from CSED The
section provides review procedures similar to those provided under AS 25.27 244

In both AS 25 2~ 21- anu 25 27 246. an obligor will be considered to be in
"substantial compliance' with a support order if no more than S2500 is past due as
long as a: least one . tittt worth of support payments has been made in the past 12
months Ir. other words, an obligor who owes S200/month in child support mav still
obtain a license as long atthe obligor’ past due support is no more than $2500 and
at least $2 JO has beer, nan: in the last 12 months

Sec. 2. This section retiuires CSED to make a report to the legislature about what effect this
bill mas have had or. iicensc issuance However, this section, as currently v titten. does noi
require the report to include an estimate of hoss much extra child support mav have been
collected because of the bill

See. 3.

This section yi\cs me nil, a January !. 1°90 effective dale

TML p! Mb
95-065 pim



TONY KNOWLES. GOVERNOR
STA T E O F A LASKA Jowcst7|havc m noon

DEPARTMENT OF REVENUE 147m>

CAStVVORKCR FAX SSIMWM

CHILD SUPPORT ENFORCEMENT DIVISION .S C eAX

"TV (607) a».] uw4

Marcn 15, 1995

Senator Johnny Ellis
State Capitol
Juneau. AK 99801

Dear Senator Ellis

The Child Support Enforcement Division (CSED) of tho Alaska Department of Revenue
supports the Senate Bill 109 With tho passage of SB 109, Alaska will join 17 other states in
asserting tne rights of children to be supported by their parents.

CSED anticipates that, because of this legislation, Al. :kan children will see a dramatic
increase in the collection of support from parents who otherwise would not pay Additionally,
this bill will help to decrease the AFDC rolls, thereby reducing the state’s costs of supporting
children for whom an absent parent refuses to support.

The success of this type cf program enacted in other states has been significant. Many
states dramatically increased collections, while minimizing the number of instancos where
people lost their hcensos

~his legislation wins on all counts Approximately 88% of the costs of enacting SB 1C9 wiill
be paid by the federal government and the remainder will be offset by increased revenues to
the state through AFDC collections it is a readily implemented, cost-effective strategy for
returning responsibility where it belongs - to the parents

SB 109 also provides for fairness in support enforcement Under present statutes, it is much
easier to collect child support from a parent who works for wages and pays taxes than it is to
collect from someone who works under the table or owns a business or professional practice
Ironically, child support Is often avoidod by those who are most able to pay. SB 109
would ensure that those wno hove been able to hide their incom* will no longer be rewarded
for such activity.

Finally, wo believe that SB 109 represents the future of America. Serious discussions of
welfare reform at all levels of government include issues of personal responsibility and tho
basic nght of children to be supported by their parents. Licensing suspension and/or non-
renewal Is an effective method to enforce compliance with tne law

Sincerely,
Q tik] v
Glenda J Straubo
Director
iTtmAvnxie, ion O
W Eﬁéﬁ NM f AAKAKKJ AX ISVItit °n

MIL §O7) Child Support Enforcement Dlv.

Pirknl



LENT By:

3- 3*1)5

Obligor arrears is $2,500 or greater

TABLE 1l

OR

: 50t)PM :C3ED DIRECTOR OFFICE- DavlesSchindelaei«r

Obligor has paid less than gng& full month's obligation

dunng prnvious twelve month penod

AFDC Active ($2,500=>)

Non-AFDC Active
($2,500=>)

AFDC Active (< 1 month)1

Non-AFDC Active
(<1 month)l

TOTALS

=g=r-"om t>ea>tiG E5ejfc=.-

3,215

4,010
378

356
7,953

$91,186,401

98,277,105
461.008

384,911
$190,308,425

4o



SEST BY: 0- 395 * 6;03M (3D DRECTCR OFFICE- DavipsSchandetoe ler 5/ fl

TABLE V

Inactive Cases With An-eara $2,500 or More
With No Ongoing Obligations Duel

o AT-==AnBHi«njgg— n-

AFDC Inactivo 1,337 $22,491,762
Non-AFDC Inactive 1.406 38,722.240
TOTALS 2,743 $5 214,002

"This Information not included in other tablas, bul those totals could be added lo
eacn table.



CSED LICENSE RESTRICTION/REVOCATION HIGHLIGHTS

Implemented Alfccled 11 drought Succesi Rale Amount Collected
Obligors ~ inlo Compliance

California l/<>2 16,117 6,831 42% $6,000,000
Maine 8<3 21,018 12,138 58% $21,071,596
Similli  1>nk< Kl/oi 11,000 3,000 27% NA

(Her liiin', llicy r«p<*< | Ilicir bat 1lnp,id r.icrc In ir.n< i»

and lln ir innipliain r rah* hi iiuiracp

< SI'r.Mi. c i|'|*ni>imah’'ly 40 luinpnr.iry lit riiM's/innnlli (170 inl.il)

I'n"pan‘d bv (lie ( Mfice ol Representative John Davies

Licenses Revoked

NA

40



N o

I n (he entry to the Aug' sin,

Maine Department -of Hu-

man Services there Is a

small, rather discreet sign

that reads simply: "Make Child

SupiHirt Payments Here." It's n

modest request hut it might very
well heroine a state motto.

Here in the Northeast corner of
the country, the Pine Tree Slate
has done what oilier states are
threatening to do. It Is enforcing
the first law In the country that
takes away licenses  business Ile
censes, professional licenses, and
especially driver's licenses -
fmm "parents " ho don't’support
their cliildron.

And tho hopeful fact « or Is It
the depressing fad7 is that It's
working

pot year*, the Children's De-
fense Hint) has pointed out that
less than 3 percent of people tie
fault on user) car payments whilo
49 |tercent default on child support
agreements Now it seems that the
most feared ItejMi Man is the one
who can reassess a driver's li
reuse

Today tho deadbeat dad has he-
roine the poster Imjv of irrcsnonsi
hihty. Despite all tiie cnrcful gen
der neutral language of the law,
we know that 97 |>erccnt of Ure
"non compliant non custodial par-
ents" are falhers In 1997. they
owed nearly (31 trillion to their 23

licen se

to

ELLEN GOODMAN

million children.

Each one may have n story
about why he can't or won't or
shouldn't' have 't<r pay what "the
court has ordered. But- Colburn
Jackson, the hi r!y,*longliiii6 head
of support enforcement for Maine
says Itatlv that the primary reason
men don't pay Is: "They ve Ireen
able to get nway with I "

Jackson’s own view Is closer lo
n judicial malnprop he remembers
with humor. Not long ago. a Maine
judge meant to rule that a fattier
had proven Ids Inability to pay. By
mistake, the Judge wrote that the
fattier had "demonstrated an abili-
ty to not pay child support." That,
Jnckson says, is closer lo the
truth.

But Maine has tried something
different. Lost August, the slate
sent cut notices of the new law to
17,400 parents who were more than
90 days late In their payments

evade c¢h

ild

Some of lhese parents hadn't paid
"since antiquity," some had hid-
den their assets, some had gone
Into business under other names.
All were warned to pay up, to
make n payment plan, or risx los-
ing a license.

The response was overwhelm-
ing. A man with n license lo run a
Junkyard - n father who hadn't
paid child support in 10 years -
came in Hie day after he got the
notice and said, "Well, you got me
now." Along-haul trucker came In
and plunked down (19,000, Another
man who said he had been "pro-
crastinating for years" paid (4,000.

By June, they had- collected
(12.9 million from 10,000 people In
a state of about one million. And
that was before the first license
had lieen taken away. A few weeks
ago, eight men who collectively
owe (140,000 shared Ihe dubious
honor of being first lo lose their li-
censes to drive

What Jane Sheehan, lhe com-
missioner of human services,
learned - end she says this with-
out a hint of Irony In her voice - Is
that "you have to attack some-
thing near and dear lo the heart of
that Individual." What others have
learned Is that sometimes the car
or certainly a professional license
was nearer and dearer than the
kid.

In Ids Capitol office, Nov. John

supapor:t

McKomnn describes this law as

another wav of nutting hack to-

gether lhe Humplftdumpty of re-

sponsibility. It’s n program popu-

lar with most men as well as wom-

en. "Many fathers arc struggling M
to pay for tliclr own kids," he says,,
"and paying taxes for the kids of]
fnlliers who nren’t paying any-

thing"

Indeed, In the aftermath ofl
Maine's success,-a dozen states!
are considering similar laws that!
apply to AFDC and non-AFDCI
families alike. The Idea has np [
neared a-; pnrt of the Clinton wel-
fare reform proposal. -There are|
plans lo make state Inws.reclnro-i
cal, so that parents with children!
<none state and licenses In another!
would be as vulnerable for child
support violations as they arc fc |
driving violations.

But if what's happened here is a|
success slory, It’s not an entirely!
happj tale. For as long as | can re-1
memtrer, Americans have ruefully!
noted that you need n license to!
drive ncar but not lo raise a child.)
Now In this upside-down world, we
have finally drawn a connection
between parenting and licensing.

What nn odd bumper sticker for
our era: Support your kids, or get
out of Ihedmiver’s seat.

Ellon Goodman la a columnltt
forTha notion Globa,
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SPONSOR STATEMENT
S13119: Certificate of Merit

This bill requires review by a court appointed conciliation panel before
litigation proceeds against an architect, engineer, or land surveyor.

The conciliation process is designed to ferret out baseless claims and help
settle valid claims out of court. According to representatives of the Alaska
Professional Design Council, review by conciliation panels in other states has
helped reduce litigation.

Presently seven state have similar legislation--Arizona. California. Colorado.
Georgia and Hawaii. Kansas, and New Jersey. Currently pursuing certificate
of merit legislation are Missouri. Maine, and Washington.

In 1987. Ralph Anderson and Associates completed an analysis of the 1979
California Certificate of Merit law. The purpose of this analysis was to
determine its effectiveness in California.

'Hie principal findings and conclusions of the study arc:

1. Fewer malpractice suits are filed against design professionals.

2. More malpractice lawsuits against design professionals
are dismissed as a result of the law. resulting in fewerJury trials.

3. Design professionals support the certificate of merit law.

*i. Costs of the consultation required under the law are not
significant.

5. There is support for retention of the law among those directly
involved In design malpractice litigation.

1l have long been a supporter of alternative dispute resolution to reduce the

time and cost for litigation, while still protecting the rights of the involved
parties. Hie conciliation panel approach meets these objectives.

Sponsor Statement
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To: Member Organization La
From: ACEC Legal Department
Date: November 27, 1995

Re Certificate of Merit Law]

The intent of this memorandum Is to provide Member Orlganizations with an introduction
to certificate of merit laws, which are currently entorced in Arizona, California,
Colorado, Georgia, Hawaii, Kansas and New Jersey. This memorandum begins with a
brief explanation of the reasons for certificate of merit legislation, then proceeds to an
overview of ACEC's involvement in certificate of merit advocacy (particularly, the
ACEC Risk Management Committee),L and concludes with a summarr of earh state's
certificate of merit law. This memorandum is supplemented with the following:

1. A comparison chan of state certificate of merit laws.

2. The full texts of the certificate of merit laws of California,2 Hawaii,3and New
Jersey (representative of the three categories of certificate of merit laws).

3. The full text of the Proposed Model Act with Regard to Suits or Claims Against
Design Professionals (the ACEC model certificate of merit law).

4. “'Certificate of Merit and Review Panels: Conditions Precedent to Civil Actions
Against Design Professionals," published in Construction Lawyer (April 1995).

5. 'Certificates of Merit; A First SteB in the Rational Economical Approach to the
Resolution of Design Claims," published in Virginia Lawyer (September 1993).
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negli?ence against a design professional must file a claim with a three-person review
panel. The panel conducts an informal hearing, during which the panel may review
evidence submitted by both parties. Since formal rules of evidence arc waived, the
panel's findings and verdict are inadmissible in any subsequent legal proceedings. The
model law provides a list of four verdicts the panel may render; the panel must select at
least one verdict from the list, although it may choose to include more than one. The
verdict of the panel is non-binding.

The plaintiffcan still reject the panel's verdict and file a formal complaint in court. The
complaint must be accompanied by an affidavit from a licensed member of the
defendant's profession. The affidavit must state the existence of at least one act of
negligence and its factual origins. | obtalnlnP an affidavit would cause the statute of
limitations on the claim to expire, the plaintiff is given an additional forty-five days to
comply, and the defendant is given thirty days to respond once the affidavit is filed.

Certificate of Merit Laws at the State Level

The certificate of merit laws which are currently in force at the state level share common
characteristics and distinct differences, res_ulting in varying degrees of success in terms
of reducing the number of frivolous lawsuits. Despite their unique characteristics, state
certificate of merit laws can be divided into three categories: those requiring a certificate
drafted by an attorney, those reg_unmg an affidavit from a design professional, and those
requiring the resolution of the dispute by a screenln? panel. The general requirements
of the seven states which presently have certificate of merit laws are summarized below.

Arizona (Arizona Rerised Statuses, Title 12, Chapter 17)

Arizona’s certificate of merit law only applies to ‘registered professionals," which are

defined as engineers, architects, assayers. geologists, landscape anists. land surveyors

as well as contractors. The law requires that, in any action by a non-registered

professional alleging professional negligence on the pan of a registered professional, an

?gfidalw_it from a licensed member of the defendant’s profession must be submitted with
e claim.

The affidavit must state "the acts or omissions" and the "factual basis" underl){ing the
claim, as well as "how the acts or omissions" were responsible for causing? the plaintiffs
injury. If the statute of limitations for the claim would expire while an affidavit is being
obtained, the affidavit may be submitted forty-five days after the initial claim is filed.
Also, a plaintiff who obtains an affidavit before a claim is filed but fails to submit the
affidavit with the claim due to "excusable neglect or mistake" mag be given leave by a
judge to correct the error without penalty. Otherwise, failure to submit the affidavit with
the claim results in automatic dismissal of the claim.



the affidavit mag be submitted forty-five days after the complaint is filed. Non-
compliance can be grounds for a dismissal only if the defendant's initial responsive
pleading mentions the error,

Hawaii (Hamii Revised Statutes, Volume 13, Chapter 672)

Hawalii's certificate of merit/screening panel law applies to situations where a plaintiff
is seeking damages for acts of professional negligence committed by persons who arc
licensed Professional engineers, architects, surverors and landscape architects. Before
filing a formal complaint in court, the plaintiff must file a claim with the Design
Professional Conciliation Panel. This requirement is waived under certain circumstances
if the judge rules (upon a party's motion) that the subject matter of the claim is not
appropriate for the panel's review.

The plaintiff must submit a certificate of merit ("certificate of consultation”) at the same
time the claim s filed with the panel. If obtaining a certificate would create a statute of
limitations problem, the certificate may be submitted within thirty days of filing the claim
with the panel. The certificate must state that the attorney has consulted with a licensed
member of the defendant’s profession, and based upon that consultation, the attorney has
found enough merit to the claim to warrant further legal action. A certificate docs not
have to be obtained when an attorney has made three attempts to obtain a consultation
and was refused each time, or when an attorney's case is based upon a claim that the
defendant failed to disclose the ramifications of a procedure to the plaintiff.

The screening panel consists of a dispute resolution expert, a trial attorney, and a
member of the defendant’s profession; the panel's costs are divided equally among the
parties. The panel's deliberations are informal, and during a hearing the panel may
consider a wide variety of evidence. The panel may also encourage the parties to
voluntarily settle the case. Thirty days after the completion of a hearing, the panel
renders a non-binding decision which includes assignment of liability and any af_)pr_oprjate
award of damages (punitive damages may not be awarded). The statute of limitations
begins to run again after the panel has rendered its decision. If a party rejects the
panel's decision and pursues the matter in court, the panel's findings, statements, and
conclusions are inadmissible as evidence.

Kansas IKansas Statutes Annotated. Chapter 60. Article 35. Sections 60-3501 - 60-3509)

The Kansas statute provides for the establishment of screening panels, which review the
actions of engineers, architects, and other licensed individuals. The law applies in cases
where a plaintiff files a "professional liability malpractice action" alleging damages
caused by the "rendering or failure to render services" on the part of a licensed
professional. A tldge Fresiding over such an action will authorize the convening of a
screening panel, but only if one of the parties to the action makes such a request. The
four-person screening panel consists of a licensed professional chosen by the plainuff.
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have faced even greater difficulty such as Wyoming which had passed a certificate of
merit law only to have the Wyoming Supreme Court declare the statute unconstitutional.

Wyoming (Wyoming Statuses 8 9-2-1802)

The Wyomin% statute had established a screening procedure for professional malpractice
claims. In 1990, The Wyoming Supreme Court declared the statute unconstitutional on
equal protection grounds. Since the act was very broad and also covered health care
professionals, the court found that the statute treated medical malpractice victims
differently than persons injured by someone other than a health care professional since
the medical malpractice victims had no direct access to the courts, they first had to ?o
tiirough the screening procedure. The court gave ?reat deference to the general public
health and did not want an extra hurdle for medical malpractice victims. It is therefore
wise to limit the list of professionals covered in a certificate of merit act, although
experts do not foresee the Wyoming Supreme Court's holding to affect any of the
certificate of merit laws outside of Wyoming.

Political Realities

Rarely, if ever, has there been time when legal reform has been as popular as it is today.
From state houses to the halls of Congress, the issue of how to reiPn in crippling
Iitigation is near the top of the national agenda. However, in spite of the s|?n| icant
Pu lic opinion in favor of reform, significant obstacles still exist. The trial lawyer
obbying organizations have been successful in defeating past tort reform efforts --
including certificate of merit legislation. With that in mind, the following questions
should be asked before embarking on a legislative initiative to pass a certificate of merit
statute in your state:

»  Whether current political climate in your state is favorable for passage of
tort reform?

+  Whether your state has enacted a medical screening panel law wnich can
serve as a modei for a law covering design professionals?

J How strong is the trial lawyer lobby in your state?
J How involved is your organization in A/E and state tort reform coalitions?

+  Whether the proposed legislation should include all professionals or only
design professionals?

Keepin? these questions in mind and by reviewing the certificate of merit lav's that arc

currently enforced as well as those that failed, increases the chances of passing a
constitutionally sound certificate of mem law.
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§ 672-2.1

proceedings

CHAPTER 672

DESIGN PROFESSIONAL CONCILIATION PANEL

&c.

072-1. Dtfinitionj. .

672-2. Actioni against architecu, profes-
sional engineers, surveyors, and
landscapearchitects.

672-2.1 Determination of unsuitability.

672-2.5 Certificate of consultation.

672-3. Design professional conciliation panel;
g_orrposmon, selection, compensa-
ion.

Review by panel required; notice; pre-
sentation of clains; termination.

Same; persons attending hearings of

paneL

672-7. Same; decisions.

672-8. Subsequent Litigation; excluded evi-
dence.

672-9. Immltj)'riittgf of panel members from lia-
ility.

672-10. Statute of Limitations tolled.

672-IL Duty to cooperate; assessment of costs
and fees.

672-12. Annual report
672-13. Administration of chapter.
672-14. Retroactive application.

Desi%n professional conciliation d%anel
earing; fact-finding; evidence;
voluntary settlement.

_Cross refeiences. —As to professional en-
gineers. architects, surv%écl)rs and landscape
architects, see Chapter 464.

§ 672-1. Definitions.

For the purposes-of this chapter

"Design professional” means a professional engineer, architect, surveyor, or
landscape architect.

"Entities employing design professionals” means professional corporations
or other business structures under which design professionals may practice

and does not include nondesign professional entities. [L1981, c228, pt of § 1;
am L 1985, ¢ 36, § 2

§ 672-2. Actions against architects, professional engineers, surveyors,
and landscape architects.

In any action for damages arising out of the alleged professional negligence
of actions performed in the professional practice ofa person holding a license
as a professional engineer, architect, surveyor, or landscape architect under
chapter 464, before the time offiling the complaint, the aggrieved person shall
file a claim with the design professional conciliation panel[L 1981, ¢ 228, pt
of § 1, am L 1985, ¢ 36, § 3]

(8 672-2.1], Determination of unsuitability.

Any parv jr any person served with notice of a claim may file a motion
with the cucuit court in the judicial circuit in which the claim arose for a
determination that the subject matter of the dispute is unsuitable for review
by a panel under this chapter, provided that no such application may be filed

642



§ 672-3 CfVIL REMEDIES, DEFENSES. SPECIAL PROCEEDINGS § 672-3

Cb) Where an attorney intends to rely solely on a failure to inform of the
consequences ofa procedure, this section shall be inapplicable. The attorney
shall certify upon filing of the claim that the attorney is relying solely on the
failure to inform of the consequences of a procedure and for that reason is not
filing a certificate as required by this section.

(c) For the purposes of this section, the attorney shall not be required to
disclose the names of design professionals consulted to fulfill the requirements
of subsection (a).

(d) Unless a certificate is filed pursuant to subsection (a) or (b), the claim
shall not be received for filing by the department. [L 1985, ¢ 36, pt of § ]

8 672-3. Design professional conciliation panel; composition, selection,
compensation.

(a) There are established conciliation panels which shall review and render
findings and advisory opinions on the issues of liability and damages in tort
claims against professional architects, engineers, surveyors, and landscape
architects.

Cb) A design professional conciliation panel, hereafter called "the panel",
shall be formed for each claim filed pursuant to section 672-4 and after each
panel renders its decision or the claim is otherwise disposed of it shall be
disbanded. Each design professional conciliation panel shall consist of one
chairperson selected from among persons who are familiar with and experi-
enced in the tort claims settlement process, one attorney licensed to practice
in the courts ofthe State and experienced in trial practice, and one architect,
engineer, surveyor, or landsca™ e architect licensed to practice under chapter
464. The chairperson shall be appointed by the chiefjustice of the supreme
court of Hawaii. The attorney shall be appointed by the chairperson from a
list of not less than thirty-five attorneys experienced in trial practice submit-
ted annually by the supreme court. The architect, engineer, surveyor, or land-
scape architect shall be appointed by the chairperson from a list of not less
than thirty-five design professionals submitted annually by the board ofregis-
tration of professional engineers, architects, surveyors, and landscape archi-
tects. :

The chairperson shall preside at the meetings ofthe panel. The chairperson
and all panel members shall be compensated at the rate of S300 per claim
handled which will become payable when the decision of the panel is submit-
ted and shall be paid allowances for travel and living expenses which may be
incurred as a result of the performance of their duties and they shall be paid
by the department of commerce and consumer affairs from funds collected
from the claimant and defendant, to be shared equally. The claimant shall
deposit S450 with the department upon the filing of the claim and the failure
to do so shall result in the claim being rejected for filing. The design profes-
sional shall deposit 5450 with the department within twenty days of being
served with the claim and the failure to do so shall result in termination of
proceedings under this chapter allowing the claimant to proceed in accordance



§ 672-5 CIVIL REMEDIES, DEFENSES. SPECIAL PROCEEDINGS § 672-5

Ch) At any time, by mutual consent of the parties involved, the department
of commerce and consumer affairs, prior to the appointment of the chairper-
son, or the chair/erson after the chairperson's appointment, may terminate
the proceedings and the claimant may proceed in accordance with section
672-8. [L 1981, ¢ 228, ptof§ 1; am L 1982, ¢ 204, § 8; am L 1983, ¢ 138, § 1;
am imp L 1984, ¢ 90, § 1, am L 1985, ¢ 36, § 5]

§ 672-5. Design professional conciliation panel hearing; fact-finding;
evidence; voluntary settlement

Every claim of a tort shall be heard by the design professional conciliation
panel within thirty days after the date for filing a response. No persons other
than the panel, witnesses, and consultants called by the panel, and the per-
sons listed in section 672-6 shall be present except with the permission of the
chairperson. The panel may, in its discretion, conduct an inquiry ofa party,
witness, or consultant without the presence of any or all parties.

The hearmg shall be informal. The panel may require a stenographic record
ofall or part of its proceedings for the use of the panel, but such record shall
not be made available to the parties. The panel may receive any oral or
documentary evidence. Questioning of parties, witnesses, and consultants
may be conducted by the panel, and the panel may, in its discretion, permit
any party, or any counsel for a party to question other parties, W|tnesses or
consultants. The panel may designate who, among the parties, shall have the
burden of going forward with the evidence with respect to such issues as it
may consider, and unless otherwise designated by the panel, when design
professional’s records have been provided for the claimant's proper review,
such burden shall initially rest with the claimant at the commencement of the
hearing.

The panel shall have the power to require by subpoena the appearance and
testimony of witnesses and the production of documentary evidence. When
such subpoena power is utilized, notice shall be given to all parties. The
testimony of witnesses may be taken either orally before the panel or by
deposition. In cases of refusal to obey a subpoena issued by, the panel, the
panel may invoke the aid ofany circuit court in the State, which may issue an
orderrequiring compliance with the subpoena. Failure to obey such order may
be punished by the court as a contempt thereof. Any member of the panel, the
director of the department, or any person designated by the director of the
department may sign subpoenas. Any member of the panel may administer
oaths and affirmations, examine witnesses, and receive evidence. Notwith-
standing such powers, the panel shall attempt to secure the voluntary appear-
ance, testimony, and cooperation of parties, witnesses, and consultants 'with-
out coercion.

At the hearing of the panel and in arriving at its opinion the panel shail
consider, but not be limited to, statements or testimony of witnesses, construe
tion documents, inspection reports, calculations, and other records kept in the
usual course of the practice of the design professional without the necessity for
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(c) The advisory decision required by this section need not be filed if the
claim is settled or disposed of before the decision is written or filed. [L 1981, ¢
2:18, pt of § 1; am L 1982, ¢ 204, § 8 am L 1983, ¢ 124, § 17]

8 672-8. Subsequent litigation; excluded evidence.

The claimant may institute litigation based upon the claim in an appropri-
ate court onlﬁ after a party to the design professional conciliation panel hear-
ing rejects the decision of the panel.

No statement made in the course of the hearing of the design professional
conciliation panel shall be admissible in evidence either as an admission, to
impeach the credibility of a witness, or for any other purpose in any trial of
the action, provided that such statements may be admissible for the purpose of
section 672-11 hereof. No decision, conclusion, finding, or recommendation of
the design professional conciliation panel on the issue of liability or on the
issue of damages shall be admitted into evidence in any subsequent trial, nor
shall any party to the design professional conciliation panel hearing, or the
counsel or other representative of such party, refer or comment thereon in an
opening statement, an argument, or at any other time, to the court orjury,
provided that such decision, conclusion, finding, or recommendation may be
admissible for the purpose of section 672-11. [L 1981, ¢ 228, pt of § 1]

§672-9. Immunity of panel members from liability.

No member of a design professional conciliation panel shall be liable in
damages for libel, slander, or other defamation ofcharacter ofany party to the
design professional conciliation panel proceeding for any action taken or any
decision, conclusion, finding, or recommendation made by the member while

acting as a member of a design professional conciliation panel under this
chapter. [L 1981, ¢ 228, pt of § ]

§ 672-10. Statute of limitations tolled.

The filing of the claim with the design professional conciliation panel shall
toll any applicable statute of limitations, and any such statute of limitations
shall remain toiled until sixty days after the date the decision of the panel is
mailed or delivered to the parties; provided that in no case shall the applicable
statute of limitations be tolled for more than twelve months. If a decision by
the design professional conciliation panel is not reached within twelve
months, the statute of limitations shall resume running and the party filing
the claim may commence a suit based on the claim in any appropriate court of
this State. The panel shall notify in writing all parties of this provision. [L
1981, ¢ 228, pt of § 1, am L 1985, . 36, § 7]

§ 672-11. Duty to cooperate; assessment of costs and fees.

‘It shall be the duty ofevery person who files a claim with the design profes-
sional conciliation panel, every architect, engineer, surveyor, or landscape
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8 672-13. Administration of chapter.

The director of commerce and consumer affairs shall be responsible for the
implementation and administration of this chapter and shall adopt rules, in
conformity with chapter 91, necessary for the purposes of this chapter. [L
1981, ¢ 228, pt of 8 1, am L 1982, ¢ 204, §8; am L 1983, ¢ 124, § 171

§ 672-14. Retroactive application.

This chaptershall apply to any claim arising prior to June 22,1981, ifa suit
based on the claim has not been filed ina court of competentjurisdiction prior
to that date. [L 1983, ¢ 138, § 2; am L 1985, ¢ 36, § 9]
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CHAPTER 672

DESIGN PROFESSIONAL CONCILIATION PANEL

Sec. Sec.

672-2.L. Determination of unsuitability. 8«nt*iion of ciiimj; termination.

672-0. Design professional conciliation psnei; 672-6. Design professional conciliation panel
composition, selection, compensa- hearing; fact-finding; evidence;
tion. voluntary settlement.

672-4. Review by panel required; notice; pre- 672-7. Same; decisions.

§ 672-2. Actions againstarchitects, professionalengineers, surveyors,
and landscape architects.

CASE NOTES

Cited in Franks vCity of Honolulu. 74 Haw.
323, 843 P.2d 668 (1993).

§ 672-2.1. Determination of unsuitability.

Any party may file a motion with the circuit court in the judicial circuit in
which the claim arose for a determination that the subject matter of the
dispute is unsuitable forreview by a panelunder this chapter, provided that no
such application may be filed within ten days of the date on which the claim is
scheduled to be heard by a panel or after such a hearing has taken place.

In determining whether the subject matter of a dispute is unsuitable for
disposition pursuant to thin chapter, a court may consider

(1) The magnitude of the potential award, or any issue of broad public
concern raised by the subject matter underlying the dispute;

(2) Problems referred to the court where court regulated discovery is
necessary;

(3) The fact that the matter in dispute is a reasonable or necessary issue
to beresolved in pending litigation and involves other matters not covered by
or related to this chapter;

(4) The fact that the design professional’s involvement in the niatur is
distinctly secondary in importance to the involvementofparties not covered
by this chapter;

(5) The potential forunreasonable delays in reaching any resolution ofthe
matter by its referral to a panel pursuant to this chapter,

(6) The fact that there are too many perries,or issues involved to be
effectively handled by the informal processes fthis chapter, or

(7) The fact that one or more of the design professionals named in the
claim is no longer subject to the jurisdiction, of the panel, or refuses to
participate in the proceedings before the panel, to the detriment of the
remaining parries.

For the purpose of any such application there shall be a rebuttable
presumption that the subject matter is unsuitaole for review by a panel under
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§ 672-3 CRIL REMEDIES, DEFENSES, SPECIAL . AOCEEDINGS § 672-3
which will become payable when the decision of the panelis submitted. At the
discretion of the director of commerce and consumer affairs, the chairperson
and all panel members may be compensated at one-half of the amount of
compensation specified in this section, when and if the claim is disposed of by
any means prior to the hearing before the panel The chairperson and all panel
members shall also be paid allowances for travel and living expenses which
may beincurred asaresultofthe performance oftheir duties. These costs shall
be paid by the department of commerce and consumer affairs from funds
collected from the parties, to be shared, equally. The claimant shall deposit
$450 with the department upon the filing of the c1aim and the failure to do so
shall resultin the claim beingrejected forfiling. Each design professional shall
deposit $450 with the department within twenty days ofbeing served with the
claim and the failure to do so shall result in termination of proceedings under
this chapter, allowing the claimant to proceed in accordance with section 672-8.
1+ the claim is withdrawn, determined to be unsuitable for proceedings under
this chapter, or otherwise terminated without participation by a panel, the
department shall return all moneys collected to the respective parties. Any
moneys remaining after all costs have been paid shall be returned to the
respective parties on a pro rata basis.

The office and meeting space, secretarial and clerical assistance, office
equipment and office supplies for the panel shall be furnished by the depart-
ment of commerce and consumer affairs.

The board shall prepare a list of architects, engineers, surveyors, and
landscape architects along with their respective specialties who shall then be
considered consultants to the panel in theii respective fields. Panel members
may consult with other legal, technical, and insurance specialists. Any consul-
tant called by the panel to appear before the panel snan be paid an allowance
for travel and living expenses which may be incurred as a result of such
persons appearance before the panel Such costs shan be paid by the
department of commerce and consumer affairs. [L 1981, ¢ 228, ptof§ 1 am L
1982, ¢ 204, 8§ 8; am L 1985 ¢ 36, 8 4, am L 1992, ¢91, 8 2; am L 1993, c 6,
§ 26]
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§ 672-5. Design professional conciliation panel hearing; fact-finding;
evidence; voluntary settlement.

Every claim of i tort shall be heard by the d”ign professional conciliation
panel as soon as possible after the date for filing a response. No persons other
than the panel, witnesses, and consultants called by the panel, and the persons
listed in section 672-6 shall be present except with the permission of the
chairperson. The panel may, in its discretion, conduct an inquiry of a party,
witness, or consultant without the presence of any or all parties.

The hearing shall be informal. The panel may require a stenographic record
of all'or part of its proceedings for the use ofthe panel, but such record <hell
not be made available to the parties. The panel may receive any oral or
documentary evidence. Questioning of parties, witnesses, and consultants may
be conducted by the panel, and the panel may, in its discretion, permit any
party, or any counsel for a party to question other parties, witnesses, or
consultants. The panel may designate who, among the parties, *hnll have the
burden ofgoing forward with the evidence with respect to such issues as it may
consider, and unless otherwise designated by the panel, when a design
professional’s records have been provided for the claimant's proper review,
such burden shall initially rest with the claimant at the commencement of the
hearing.

The panel shad have the power to require by(suhpoena the appearance and
testimony of vimesses and the production of documentary evidence. When
sucn aubpccma power is utilized, notice shall be given to all parties. The
testimony of witnesses may be taken either orally before the panel or by
deposition. In cases ofrefuse! to obey a subpoena issued by the panel, the panel
may invoke the aid of any circuit court in the State, which may issue an order
requiring compliance with the subpoena. Failure to obey such order may be
punished by the court as a contempt thereof Any member of the panel, the
director of the department, or any person designated by the director of the
department may sign subpoenas. Any member of the panel may administer
oaths and affirmations, examine witnesses, and receive evidence. Notwith-
standing such powers, tha panel shall attempt to secure tha voluntary
appearance, testimony, and cooperation of parties, witnesses, and consultants
without coercion.

At die hearing of the panel and in arriving at its opinion, the panel shall
consider, butnot be limited to, statements or testimony of witnesses, construc-
tion documents, inspection reports, calculations, and other records kept in tha
usual course ofthe practice ofthe design professional without the necessity for
other identification or authentication, statements of fact, or opinion on a
subject contained in a published treatise, periodical, book, or pamphlet, or
statements of experts without the necessity .of the experts appearing at tha®
hearing. The panel may, upon the application of any party or upon its own-
demsion. appoint as a consultant, an impartial and qualified architect, engi-
neer. surveyor, or landscape architect or other professional person or expert to
testify before the panel or to conduct any necessary professional or exp®*.
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state; have particular r 'pertise in tha goneral area or specialty
involved in the action, as evidenced by board certification or by
devotion of the porson s practice substantially to the general
area or specialty involved in the action for a penod of at lout
five years 2(; and be actively engaged in the practice of his
profession or occupation, to which at least 80% of the person s
professional or occupational time shall be devoted or. tf on the
faculty of an accredited coilego. university or professional or
occupational school, to which at least 30% of the person s
professional or occupational time shall be devoted and at least
50% of the person s time shall be devoted to teaching, for a total
of at least 80%. and the) and be actively engaged in the
practice of his profession or occupation, to which at least 80% of
the person s professional or occupational time shall be devoted
or. if on the faculty of an accredited college, university nr
professional or occupational school, to which at least 30% of the
person s professional or occupational time shall be devoted and
at least 50% of the person s time shall be devoted to teaching,
for a total of at least fi0%3IF . The* person shall have no
financial interest in the -outcome of the- case under review, but
this prohibition shall not exclude the person from being an expert
witness in the case.

3. An affidavit shall not be required pursuant to section 2 of
this act if the plaintiff provides a sworn statement in lieu of the
affidavit setting forth that: the defendant has failed to provide
plaintiff with medical records or other records or information
having a substantial bearing on preparatiro of the affidavit: a
written request therefor along with, tf necessary, a signed
authorization by the plaintiff for release of the medical records
or other records or information requested, has been made by
certified mail or personal sennce: and at least 45 days have
elapsed since the defendant received the request.

4. If the plaintiff fails to provide an affidavit or a statement
in Lieu thereof, pursuant to section 2 or 3 of this act. it shall be
deemed a failure to state a causo of action.

5. This act shall take effect immediately and shall apply to
causes of action which occur on or after the effective date of
this act.

Requires affidavit for malpractice actions by a neutral licensed
person showing that treatment, practice or work was
unacceptable.



Proposed Model Act
With Regard to Suits or Claims
Against Design Professionals
[Design Professional Conciliation Panel Law]

t. Definitions. For the purposes of this chapter, "design professional® means a

professional engineer, architect, surveyor, or landscape architect licensed under
applicable state law.

. Actions Against Design Professionals. In any action for damages arising out of the
alleged violation of professional standards in the professional practice of a design
professional and before the time of Filing the complaint, the aggrieved person shall Fle
a claim with the design professional conciliation panel.

3. Design Professional Conciliation Panel; Composition, Selection, Compensation.

A design professional conciliation panel, hereafter called "the panel”, shall be formed
for each claim Filed pursuant to Section 4 and after each panel renders its decision or
the claim is otherwise disposed of it shall be disbanded. Each design professional
conciliation panel shall consist of one chairperson selected from among persons who
are familiar with and experienced in the tort claims settlement process, one attorney
licensed to practice in the courts of the State and experienced in trial practice, and one
architect, engineer, surveyor or landscape architect licensed to practice under
fApplicable State Law). The chairperson shall be appointed by the chief justice of the
(highest applicable state court). The attorney shall be appointed by the chairperson
from a list of not less than thirty-five (35) attorneys experienced in trial practice
submitted annually by the (highest applicable state court). The design professional shall
be appointed by the chairperson from a list of not less than thirty-five (35) design
professionals submined annually by the board of registration of professional engineers,
architects, and surveyors and landscape architects.

The chairperson shall preside at the meetings of the panel. The chairperson and all
panel members shall be compensated at the rate of S per claim handled which will
become payable when the decision of the panel is submined and shall be paid
allowances for travel and living expenses which may be incurred as a result of the
performance of their duries by the (Applicable State A»encv) from funds posted in
advance by the claimant and respondent, to be shared equally.
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of any or all parties.

The hearing shall be informal. The panel may require a stenographic record of all or
part of iu proceedings for the use of the panel, but such record shall not be available
to the parties nor shall it be admissible in any subsequent legal proceeding. The panel
may receive any oral or documentary evidence. Questioning of parties, witnesses, and
consultants may be conducted by the panel, and the panel may, in its discretion, permit
any party, or any counsel for a party to question other parties, witnesses or
consultants. The panel may designate who, among the parties, shall have the burden
of going forward with the evidence with respea to such issues as it may consider, and
unless otherwise designated by the panel, when the design professional’s records have
been provided to the claimant for the claimant’s proper review, such burden shall
initially rest with the claimant at the commencement of the hearing.

The panel shall have the power to require by subpoena the appearance and testimony
of witnesses and the production of documentary evidence. When such subpoena power
Is utilized, notice shall be given to all parties. The testimony of witnesses may be
taken either orally before the panel or by deposition. In cases of refusal to obey a
subpoena issued by the panel, the p: tl may invoke the aid of anv superior (circuit)
court in the State, which mav issue an order requiring compliance with the subpoena.
Failure to obey such order may be punished by the court as a contempt thereof. Any
member of the panel may sign subpoenas, administer oaths and affirmations, examine
witnesses, and receive evidence. Notwithstanding such powers, the panel shall attempt
to secure the voluntary appearance, testimony, and cooperation of parties, witnesses
and consultants without coercion.

In arriving at its advisory decision the panel shall consider, but not be limited to,
statements or testimony of witnesses, construction documents, inspection reports,
calculations and other records kept in the usual course of the practice of the design
professional without the necessity for other identification or authentication. The panel
mav also consider statements of fact or opinion on a subject contained in a published
treatise, periodical, book or pamphlet, or statements of experts without the necessity
of the experts appearing at the u™aring. The panel may upon the application of any
party or upon its own decision appoint as a consultant, an impartial and qualified
design professional or other professional person or expert to testify before the panel or
to conduct any necessary professional or expert examination of the claimant or relevant
evidentiary matter and to report to or testify as a witness thereto. Such a consultant
shall not be compensated or reimbursed except for travel and living expenses which
may be incurred as a result of such person’s appearance before the panel. Such
expenses shall be paid by the [Applicable State Entity] as provided in Section 3.
Discovery by the parties pursuant to the Code of Civil Procedure shall not be allowed.



D.  The advisory decision required by this section need not be filed if the claim is
settled or disposed of before the decision is written or filed.

Subsequent Litigation; Excluded Evidence. The claimant may institute litigation
based upon the claim in an appropriate court only after the panel has filed it advisory
decision with the (AgjdittblC-SffIC.EffIKyl-

No statement made in the course of the hearing of the panel shall be admissible in
evidence either as an admission, to impeach the credibility of a witness, or for any
other purpose in any trial of the action, provided that such statements shall be
admissible for the purpose of section 11 hereof. No decision, conclusion, finding or
recommendation of the panel on the issue of liability or on the issue of damages shall
be admitted into evidence in any subsequent trial, nor shall any party to the panel
hearing, or the counsel or other representative of such party, refer or commi:at thereon
in an opening statement, an argument, or at any other time, to the court or jury,
provided that such decision, conclusion, finding, or recommendation shall be admissible
for the purpose of section 11

Subsequent to the decision of the panel, and if the claimant rejects the decision of the
panel and chooses to institute litigation, the claimant shall be required to file an
affidavit to accompany any charge of professional negligence, malpractice or breach of
contract based on negligence or other violation of professional standards.

A. Inany action for damages alleging professional malpractice, negligence or breach
of contract based on negligence or other violation of professional standards, the
claimant shall be required to file with the complaint an affidavit of an expert
competent to testify, which affidavit shall set forth specifically at least one
negligent act or omission claimed to exist and the factual basis for each claim.

B. The contemporaneous filing requirement of subsection () of this Code section
shall not apply to any case in which the period of limitation will expire within
ten (10) days of the date of filing and, because of such time constraints, the
claimant has alleged that an affidavit of an expen could not be prepared. In
such cases, the plaintiff shall have 45 days after the filing of the complaint to
supplement the pleading with the affidavit. The rnal court may, on motion,

after hearing and for good causes extend such time as it shall determine justice
requires.

C. »» an affidavit is filed after the filing of a complaint, as allowed under
Subsection B of this section, the design professional shall not be required to file

an answer to the complaint and affidavit until 30 days after the filing of the
affidavit.



D.  The extent of the person's cooperation inCProviding the panel with documents
and testimony called for by the panel; an

E.  The reasons advanced by the person so charged for not fully cooperating or
negotiating.

12. Annual Report- The director of (Applicable State Entity! shall prepare and submit to
the legislature annually, twenty days prior to the convening of each regular session, a
report contamln? his or her evaluation to the operation and effect of this chaf)ter. The

report shall include a summary of the claims brought before the panel and the
disposition of those claims,

13 Administration of fcfapKr)- The [Applicable State Entit?;! shall be responsible for the
implementation and administration of this (chapter) and shall adopt rules in conformity
with chapter ( ), necessary for the purpose of this

NOTE

Each State will have to determine the means of providing secretarial and clerical assistance,
office equipment, space and supplies.
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Certificates of M trit and Review Panels:
Conditions Precedent to Civil Actionj Against
Design Professionals

In a limited number of jurisdictions, a person purportedly
damaged by the professional negligence of a design profes-
sional must obtain independent review of the ments of his
claim before pursuing a civil action against the design pro-
fessional. The statutory mandates vary in methodology.
Some stanites require the plaintiff to attach to the complaint
a certificate declaring that his attorney has consulted with a
qualified individual and (hat the attorney tor the expert) has
concluded that there is reasonable and meritorious cause for
the filing of the action. Other stanites require the claim to
be presented to an independent panel for an advisory, non-
binding opinion. Currently, only a handful of states have
enacted such legislation.1

Similar legislation has periodically been introduced in
other states without success.: Most of the statutes were
enacted in the 1980s as part of widespread ton reform in
response to a malpractice insurance cnsis affeenng many
professions. The Georgia statute, for example, was enacted
as pan of comprehensive legislative ton reform in response
to a perceived liability insurance cnsis and the increasing
social costs of ton litigation. The comprehensiveness of the
Georgia ton reform is illustrated by the fan that, although
the title of the Act is the “Medical Malpractice Reform Act
of 1987.“ the Act has been applied to claims arising out of
malpractice on the pan of other professionals, including
architects* and engineers."*

Types of Actions Affected

These statutes apply to actions against the design profes-
sional or. in some situations, any licensed professional for
damages ansing out of the defendant s "professional negli-
gence ' or "professional malpractice.” The California
statute, for example, applies to "eveTy action, including a
cross-complaint for damages or indemnity, ansing out of
the professional negligence of a person holding a valid
architect s certificate.”” Similarly, the Georgia statute
applies to "any acuon for damages alleging professional
muuracace.”*

All indications are that courts will broadly construe the
types of claims within the scope of these statutes and will
not be influenced by the plaintiff's formal designation of its
claim. The Colorado Supreme Court discussed the scope of
tne Colorado statute tn a case involving attorney malprac-
tice. This case is equally applicable to claims against design
crotessionais because the statute applies to all licensed prt>-

£jnnr « v*iir Thu column wa written ov Paul £. Oasis oi the
National Inunuie of Conitruction Law. Inc.. in Grrmsooro. North
Carolina, and t» cateo CH an article nut ortyitullv appeared in the
Fepman I **ye of the ComitnKtiu* Lj< Aattirr puhlnheu tn
Cart (Lurcman cJ latitan.
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fessionats. In this case. Marine: r. Badis.” the plaintiffs
brought three claims against their anomey: legal malprac-
tice. breach of fiduciary duty, and breach of contract. The
court held that the statute did not apply to the negligence
claims only. It applied to all claims "based upon1 alleged
professional negligence. The statutory language was suffi-
ciently broad to include every claim that required proof of
professional negligence is a predicate to recovery, whatever
the formal destgnauon of that claim might be. Georgia
appellate courts have similarly interpreted the Georgia
statute, finding the determinative factor to be whether expen
testimony is necessary to establish the appropriate standard
of care.* The Georgia statute applies to any action for pro-
fessional malpractice sounding in ton or breach of contract

The Georgia statute was found inapplicable in a case
involving a licensed professional because the plaintiff s
cause of action could be resolved without proof of the cus-
tomary practice tn the profession and did not. thererore.
constitute "professional malpractice.” In this case, the
defendant, a Qtle examiner, correctly examined a title but
was negligent in failing to attach to a report sent to the
plaintiff the last page of the title examination that showed
the existence of liens. The statute did not apply because
there /ere no allegations of negligence in the title examina-
tion itself. The failure to attach the last page was an act of
simple negligence, not an act of malpracuce.Where the
pliinnff can prove negligence or breach of contract without
proof of a customary practice in the profession and the vio-
lation thereof, the claim is not one of professional malprac-
tice within the scope of the statute.

Methodology

There are two types of pre-suit claim certification sys-
tems currently in use. The first, and less onerous, requires
the plainnff or the plaintiffs attorney to file with the court
i document (certificate or affidavit! stating primarily that
the anomey has consulted with a qualified individual who
finds the complaint not lacking ment or substantial jusufi-
canon.18The second system requires the plaintiff to submit
his claim to a review panel for an advisory, nonbinding
opinion on whether the design professional committed mal-
practice."”

Cenfxcaie ofMem

Stales that have enacted the certificate ot ment review
system specify the contents of the document to be filed,
who must file il and when it must be filed. The Colorado
statute, for example, requires me plaintiffs anomey to file
a “certificate or review”’within 60 days followin'* service
of the complaint. The certificate snail declare that the attor-
ney has consulted wuh a person who has expertise in tne
area ot the alleged negligent conduct and that me crotc*-
ttoiul who has been consulted has reviewed the tacts and
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ertificates of ment as a mandatory fint step tn dispute
resolution—proponents state that such a requirement
minimizes the filing of 'frivolous™ lawsuits, while
opponent! argue that the requirement unfairly manes valid
lawsuits tougher to file and is a covert way for defense
lawyers to figure out. sooner than they ordinarily would,
what expert witnesses and theories of negligence the
claimant plans to use.
What are certificates of ment and what about iftem is
causing such divergent opinions in the legal profession?

STATUTORY MEASURES

A certificate of ment stanite a largely intended to mini*
mtxe the filing of "frivolous" lawsuits by ncqomnf a poten-
tial claimant to consult a rtgutered and/or licensed design
professional on the mena of a design-related ctam u a pre-
condition to litigation.

Certificates of merit are required to California.'
Georgia.: and Colorado.* In addiuoa. Hawaii4 has suuito-
nly established a process in which claimants present

claims to a panel of industry expens for a oon-btnding
review*

The certificate of ment concept vaj originally intro-
duced in connecuon with litigation involving claims of
medical malpractice. Sines the mid-1980s at least 12 unii-i
have attempted to minimize the filiog of frivolous suns
against physicians. dentins and others by requiring a col-
league to voucs for the validity nf a malpractice suits

California was the flrst state to reqgiarc. by tonne. a cer-
tificate of ment tn cases ansing out of alleged design
de/ecu.” Section-u| 3S of the Caltfarua Code ot Cvil Pro-

VWK fr
rtfs: |

¢+ rrf

-CNUNG .
Pl o

ram* — e [f.
ls WPTRzl >"

cedure provides that tn every acuoa including a cou-ccav

plaint for damages or indemnity, ansing out of the profes-

sional neglr, .nee of a person bolding a valid architect's cer-

tificate. regtstraaoa as a profemunil engineer or a land sur-

veyor's license, the plamttfTs attorney tnaii file a certificate

executed by the attorney declaring ooe of the following:

> That the plimu/rs attorney has reviewed the facts of
the case aoo consulted with at lean one architect, pro-
fessional engineer or land surveyor licensed to practice
in the state tn die same discipline as the potential defen-
dant who is knowledgeable to the relevant issues
involved in the particular action and the auornev
has concluded based upoa his review and the constitu-
tion that there ts 'reasonanle and meritorious cause' for
the filing of such action.*

>" That the plaintiffs attorney was unable to obtain the
required consultation because a statute of limitations
would impair the action and the certificate requires
could not be obtained before the impairment of the
acton. If the attorney redes upon Secacn 4UJ3fbX2X
the cemficait required by foMI) shall be filed within 60
days after the filing of the Complaint.*

> The plaintiffs attorney may also file a certificate
which sates that the attorney was unable to otxxin tne
consuluiioo required by ibMt) because the attorney
had made three separate good faith attempts with three
separate architects, professional cnginem or land stir-
vevon and none of those contacted would agree to
such a consuluttoa

The failure to file a certificate in accordance with the tonne
u grounds for a demurrer or amotion to strike.u Addition-
ally. a violation of the statute may commute unprofessional

VIRGINIA LAWYER



The Conciliation Panel is made up of three individuals:
a chairperson selected from persons familiar with and
experienced in the ton claims settlement process, appointed
by the director of commerce and consumer affairs: an attor-
ney licensed to practice in the state and experienced tn trial
Sracuce. appointed by the chairperson from a list submitted

y the Hawaii Supreme Coun: and a design professional
licensed to practice in the same discipline as the design
professional against whom the datm is made, appointed by
the chairperson from a list submitted by the]Board of Reg-
istrauon of that profession.® Each party IU the claim is
required to pay S430 to bnng the action to the Panel.-* The
Panel may receive oral and documentary evidence and has
the power to subpoena witnesses and documents and hire
consultants.*7

After completion of a hearing, the Panel issues a wniten
advisory decision. The Panel decides the issue of liability
and the amount of damages, if any, which should be award-
ed. The Panel may not. however, recommend punitive
damages.!1 The claimant may institute litigation based
upon the claim only after a pany to the bearing rejects the
Panel decision. Neither statements made In the course of
the hearing nor any conclusion, finding, rtcommendauoo or
decision of the Panel Is admtxiible m evidence.!’

The tiling of aclaim wuh the Panel tolls any applicable
statute of limitations until 60 days afier die decision is deliv-
ered to the parties provided, however, that in no case >tull
the Itmiuuon penod be tolled for more than 12 months.JO

Interestingly, me siatute permits any panv io tile (in a
coun of competent junsdiciton) a motion for a dctermma-
uon that the subiect matter u( the dispute is unsuitable for
review by me Panel.-1 In determining whether the subject
mailer ot a dispute is unsuitable for Panel review, a coun
may consider

> The magnitude of me potential award, or any issue of
broad public concern raised by die suhicet thauer."!

> Problems reterrcd to me coun wnere coun regulated
discovery is necessary:'!

> Whether » . matter before » . Pane! ts a reasonable or
necessary issue to be resolved in pending litigation or
involves other matters nor related to the statute*.

> Whether » . design professional's involvement is sec-
ondary in importance to involvement ot panics not cov-
ered by me statute:'!

> Tlie potential for unreasonable delay in reaching a reso-
luuon by reteml to the Panel:'*

> Whemer mere arc too many panics or issues involved
to be effectively handled by the Panel process;™ or

> One or more of me design pmiesnonalji involved U no
longer subject to junsdictno of the Panel or rciuxs to
panictpate to me detnment Ot the renaming ponies.-*

These statutory requirements have been upheld in the
courts on me premise that gening a degign professional (ir
doctor in medical malpractice cased lUapprove the allega-
tions of a comptaint prior to the tiling of a lawsuit is no dif-
ferent from using an expert witness at inaL The expen sim-
ply offers an opinion a hide sooner.!” Indeed, u is mix very
feature which benefits the dispute rewluuon process.

CONTRACTUAL PROVISION

At present, no statutory provision similar tn iho»e
described has hern enacted in either Virginia Maryland nr
me Oistnct of Columbia. The absence ot such statutory
provisions should not. however, depnve the construction
industry in these jurisdictions from reaping thr benefits

afforded by such statutes. There is no reason why the cer-
uficate of ment cannot be injected into the dispute resolu-
tion process by way of a contractual agreement. The pre-
condition to the pursuit of a claim premised upon allegedly
defective design services would be enforceable, as would
any other valid contractual provision. Should a pany fail
fulfill the pre-condiuon as agreed, a Demurrer or Mouon
Dismiss would provide a means of asserting me premaiumv
of me litigation.

This approach is similar to me enforcement of a compul-
sory arbitration clause. Courts in Virginia*) Maryland4'
and ihe District of Columbia4! generally recognize and
enforce such contractual agreements which establish pre-
conditions and/or ban to liugauon. Indeed, it ts generally
accepted that, where me panics to a contract have specified
in me contract conditions upon which an acuon under the
contract may be maintained, such conditions must be com-
plied with before an acuon for breach of contract may be
insututcd.4! For example, in James Julian. Inc. v. State
Highway Administration .. » . Maryland Coun of Special
Appeals held that a term in a construction contract which
mandated resolution by the engineer of a contractor's
claims for additional compensauon and breach of contract
was a condiuon precedent to recovery of payment, and the
contractors failure to exhaust the contractual remedies pre-
cluded liugauon of those claims.

A clause similar to me following placed in me contract
between an owner and a design professional would reap me
benefits now only available tn those states witn statutory
programs in place.

Certificau of Merit Claus*

The Client shall nuke no claim (whemer direct-
ly. in the form of a third-parry claim, or for indemni-
ty) against me Design Professional unless the Client
shall have first provided me Design Professional with
a written certification executed by an independent
design professional licensed in (Virginia. Maryland or
the Domct of Columbia) to procure in the same disci-
pline as the Design Professional, specifying those acts
or omissions which the crrofler contends constitute a
violauon of the standard of care expected of a Design
Professional performing professional services under
similar circumstances and upon which me claim will
be premised. Such cnifkaaoo shall be provided to
the Design Professional thirty (30) days prior to the
presentation of. and shall be a precondition to any
such claim or the tniuoiuon of. any arhitrauoo or
judicial proceeding..

While similar in some asjrets to me staturory requirements
discussed above, mis clause provides several additional fea-
tures mended to streamline me dispute resoluucn process.

First the clause requires that me cenificauon be provid-
ed thirty (30) days prior to the presentation of the claim or
me institution of any arbitration or judicial proceeding
rather than being filed with me initial pleading tn court tor
as in Hawaii, with a panel). This will provide a penod o(
lime wnhtn which me design professional can assess me
claims which are about to be asserted against him/her.
rebut the mailers contained in me certification, and attempt
tn negonate a resolution. |If this occurs, ail panics would
be spared the tremendous expenditures of time and expense
normally associated with the arbitration or liugauoo ot
-uch claims.

VIRGINIA LAWYER
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California Coda Civil Procedure. Section 41133 (1973).
Official Coda ol Gaorjia Annotated. Section 9-11*9.1 (1992).
Colorado Revised Sutuae. Section 13-20-601 at M f (1992).
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CiL Code Gv. Proc. Section 41133(bX2).
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(1990) (Dumiiial of aclaim (or engineering trial practice for fail-
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casta applying this Codt taction to non-mcdicai malpractice
actions had not been decided until after tha complaint wu filed.)

O.C.GjA Stoion 9-11-9.1(a).

sarr v. JONNSON. (89 Ga. App. 136. 373 S.ESd 31. art. dtnttd.
189 Ga. App. 911. 373 S.E*2d 31 (1988); Homing Authority of
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H RS. Sacnoa 672-3.
H.RS. Section 672-7.
H.RS. Section 6724.
H.RS. Section 672-ia
H.RS. Sacnoa 672-2.1.
H.RS. Section 672-2.1(1).
H-RS.Secnon 672-2.1(2).
H RS. Section 672-2.1(3).
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H.RS. Secooo 672-11(3).

H.RS. Sacnoa 672-2.1(6).
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39.

41.

42.

43.

47

H.RS. Sacuon 672-2.f7).

Stt. Housing Authority of SovannnA v. Gilpin 4 Banmost/
Arehatcu 4 Planntrt. Inc. 191 Ga. App. 400. 381 S.ESd 330.
tppaai dismissed. 239 Ga. 433. 383 S.E.2d 167 (1989): in also.
Boigtgmm v. Cilbtn. 784 P 2d 849 (Colo. App. 1919)

40. ftland Corp. v. Ltagus Construction. 238 v x 187 (1989) (Coun

enforced srbursuoo clausa in contract and required trial coun to
way court proceedings pendtng arbitration.)

Jamtt Julian, Inc. v. Siati Highway Administration, 63 md.
App. 74.492 AS) 308 (1983).

Clifton D. Mayhtw. Inc. v, Mabro Construction. Inc.. 383 F
Supp. 192 (D.C. D.C. 1974) (Enforcing arbitnuon clausa as a
precondition to maintanaoca of an action.)

US. for Utt of E h R Const. Co, Inc. v. Guv H Jatnts Constr
Co.. 390 F. Supp. 1193 (D.C. Tann.) offd US. v. Guv H. Jamts
Constr. Co., 489 F.2d 756 (6th Cir. 1972); Vaughn Constr. Co
v. VirginianR. Co.. 82 W. Vx 638. 97 S.E. 278 (1918); Snudl v.
Morruon. 113N.C3T7.118 S.E. 12(1923).

63 Md. App. 74. 492 A.2d 308 (1983).

45. Cal. Coda Gv. Proc. Section <41133(b): C.R.S. Section 13-20-

602(1); H.RS. Sacuon 672-2.3(1).

46 Stt. O C.G.A. Sacuon 9-11-9.1ra) which requires an "affidavit

of an aapan competent to uiufy,"

Set. 0.C.GA. Secuoo 9-11-9.Hal which requires the expen affi-
davit to set forth specifically ai lean ona set or omission claimed
to exist and tha factual butt for each such claim.

Cal. Coda Civ Proc. Section 4U J5(bxl)i H.R.S. Section 672-
2S(axXl).

49. Colorado Reviled Statues 13-20-602/3X»Xn).
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Senator D ave Donley

ALASKA STATE LEGISLATURE

Sponsor Statement
CS for SB 197 S
Prohibiting Insurance Companies from Discriminating
Against V|ct|m32/01f4/Dggmest|c Violence

CS SB 197 amends SB 197 to add protection to vicums of domestic violence against
insurance company discrimination. SB 197 only protected domestic violence victims from
insurance premium increases. The Committee Substitute will additionally protect victims
from having insurance cancelled or from having claims denied. Additionally, it prohibits
insurers from using or disclosing records which reflect the insured as a victim of domestic
violence. It also requires insurers to disclose the reason insurance coverage or an
application was denied.

SB 197 was amended with the advise and support of the Division of Insurance.

CS SB 197 prohibits insurance companies from refusing to provide coverage, from
canceling a policy, and from increasing premiums only on the basis that the insured is a
victim of domestic violence.

These precautions are necessary to protect victims of domestic violence. An informal
survey by the Sub-Committee on Crime and Criminal Justice of the United States Judiciary
Committee shows that eight out of sixteen of the largest insurance companies use domestic
violence as a factor while rating insurance. Insurance companies should not use domestic
violence as a factor when determining coverage.

In 1995, seven states passed legislation similar to CS SB 197 including Florida.
Connecticut. lowa. Delaware, California, New Jersey, and Massachusetts. Legislation
similar to CS SB 197 passed California's legislature with only one opposing vote. There is
legislation similar to CS SB 197 pending in tour states and in Congress.

Currently, there is no protection for victims of domestic violence against insurance
premium increases, cancellation, or denial. CS SB 197 protects innocent victims of
domestic violence from being ur.fairly discriminated against by insurance companies.
While there arc no recorded occurrences of insurers discriminating against domestic
violence victims in Alaska, it has been a problem in other states.

CS SB 197 is a necessary step in protecting innocent victims from insurance premium
increases, cancelation, or denial.

If you have anv question regarding CS SB 197. please contact myself or Amber Ala of my
staff at 465-3892.

DD/aa

January-May: STATE CAPITOL «JUNEAU, AK »99801-1182 *1907) 465-3X92 « FAX: (907) 465-6595
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TONY KNOWLES, GOVERNOR

DEPARTMENT OF COMMERCE AND
ECONOMIC DEVELOPMENT

DIVISION OF INSURANCE
February 16, 1996

The Honorable Tim Kelly

Chairman _
Senate Lahor & Commerce Committee
State Capitol, Room 101

Juneau, AK 99801*1182

Dear Senator Kelly:
Re: CS for SB 197 (9-LS1218\C Ford 2/15/96)

Thank you for the opportunity to testify last Thursday on SB 197, relating
to insurance coverage for victims c¢f domestic violence. | am aware of the
kinds of responses that are occurring in other states to this issue.
Typically, these responses tend to create a special class of Rersons as a
means ofaddressmtg egregious action b)éa few insurers. Tne proposed
committee substitute bill Submitted by Senator Donley avoids this mistake

while directly addressing the issue in“a reasonable and workable manner.

This legislation makes the use of the fact that a person_is a victim of
domestic abuse, an unfair trade practice, while preserving the right, to
insurers to underwrite based on existing medical conditions. It avoids a
mandate of coverage Zet deals with the us_(f of inappropriate information,
The Division of Insurance supports this bill.

Sincerely,

8/|2f"" 2378.ins
|
cc:y&cnator Donley

\FHLM



FISCAL NOTE

STATE OF ALASKA BILL NO. C>SB 197 (L&C)
1996 LEGISLATIVE SESSION
Revision Dalo: Fobmary 20, 1996 Department: Commerco and Economic Dovolopmont
Title: Prohibit Increase in Ins. tor Domostic Vlolenco BRU: Insuranco
Component: Operations
Sponsor Senators Donley, Ellis, Salo
Roauestor  Senate L&C Committeo COMPONENT SERIAL NO. «354
Expendltures/Rovonues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FYOI FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT 1
LAND & STRUCTURES

GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 001 0.0 ©o oo 0.0 00

CAPITAL EXPENDITURES
CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts i

1006 GF/MHT1A

Olhor

TOTAL 0.0 00 001 001 0.0 0.0

Estimate of any currant year (FY 96) coat: S 00

POSITIONS

FULL-TIME 0 0 01 0 0 0
PART-TIME

TEMPORARY

ANALYSIS:  (Attach a separate page it necessary)
No fiscal impact.

Proparoo by: Joan Brown. AQmmistrative Officer -y /*m > Phono: 465-2597

Division: Insuranco Date:2/20/96
Approved by Commissioner William I Hensley IAY Date:1

Agency: Commerco and Etflnomic Development

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further oistnbution information, coll the Governor's Legislative Office
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SENATE HIIJ. NO. 119

IN TUI; LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE FIRST SESSION

in SliVV’OK |LKM\N

Inirmluc

td: <v9

Ki"Ifrrrd: X', o

A HILL
FOR \N ACT ENTITLED

\n \ct requiring conciliation panel review in a civil action against an architect.

engineer, or land surveyor: and providing for an effective date."
HE IT ENACTED HY THE LEGISLATURE OF THE STATE OF ALASKA:
Section I. \S 11955 is amended hy adding new sections to read:

\RTICLE 9 MALPRACTICE ACTION AGAINST DESIGN PROFESSIONAL.

Minim

Sec. 09.55.7(mN u a NDATORY CONCILIATION PANEL REVIEW, (ai A
person who ides a civil action“hunst a design professional seeking damages resulting
/» -J <

trom professional negligence shall ail*”*ihmit the dani®iolfe court tor review hy the

design protesstonal co?piliation paneLV"t"in”"O davs after an answer to the

If.. v
Complaint i> tiled. ihe-CHutLsltall . jerson expert advisory pane| to
review the claim, unless the parties waiving the panel review

required under itiis section
ihi Hie panel required muter tinv~ection shall consist oi one person, appointed

as chair./who is experienced in settling negligence claims, one person who is an)

rangf
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attorney licensed in ilus Male, and one person who is a design professional. The panel
may compel the attendance of witnesses, interview the parties, physically examine the
claimant if alive, consult with specialists if appropriate, and compel the production of
and examine all relevant records or materials relating to the claim. The panel may
meet in camera, hut shall maintain a record of any testimony or oral statements of
witnesses and shall Keep copies of all written statements it receives.
to Not more than .V) days after the panel is appointed, the panel shall hold a
hearing on the claim. The hearing shall be informal and shall be attended, either in
person or by teleconference, by each party, each party's legal counsel, witnesses, and
consultants called by tin panel. The panel may
ill record the hearing;
i2ireceive oral or documentary evidence:
t3) question witnesses, or allow examination of witnesses by a party;
t4i place a burden of proot or burden of going forward with evidence
on a party; and
(5) consider any relevant evidence.
(d) Within 15 days after the hearing, the panel shall file a written advisory’
decision with the court and mail copies to each party. Each member of the
shall sign the decision, and the decision may include concurring or dissenting opinion”
The decision must contain one or the following conclusions;
|~ <1* the evidence docs not indicatethat the design professional fade/
comply with the applicable standard of care:
i2ithe evidence does indicate that the design professional fa
comply with the applicable standard of care and that failure is the proximate ea
the alleged damages; Sf'l'-f
i5ithe evidence indicates that the design professional faded to
with the applicable standard of care, but the failure :s not a proximate cause of the
Jlcccd damages; or ~ I'l
I «4] the evidence indicates that there is a material issue ot tact, not
tyquinne an expert opinion, bearing on liability that should be considered hy a court

»irjury.

st 1



ic) If the decision of the panel is rejected by a pany. the action may proceed
in the appropriate court. Hie report ot the panel with any dissenting or concurring
opinion is not admissible in evidence, and a member of the panel may not In; called
In a party or cross-examined as to the contents ot the report or ot that member's
dissenting or concurring opinion.
it) A member of a panel is not civilly liable tor an act or omission occurring
when acting as a member of the panel unless the member acts with intentional
misconduct.
A ig) \ member of a panel serves without compensation, but is entitled to per
diem and travel expenses authorized by law for Iwards and commissions under
\S .sh.20.1XO tor all time spent 11 preparing us report.  All expenses incurred by die

panel shall Ik*paid bv the conn. However, in anv case rrfl-which die court determines

dial a pany has made a patcntlv fnvolous claim or N patcnh}l*\{] f<rri\y/<J)Iocu§*d<etniall* gcif
liability, it shall order that all costs of the expert advisory panel be home by the party
making that claim <r denial.
ih» In this section.

(1 design professional” means .in architect, engineer, or land surveyor
licensed m this state;

12) panel means die design professional conciliation panel;

I.h professional negligence means a negligent act or omission by a
design professional in providing protcssional services;

o4i  professional 'meervices’ means services provided by a design
proiessional that are widun the scope of the services fo* which the design professional
Is licensed. V u

*Sic. 2. Hus Act applies to causes of action that accrue on or alter the eifective date oi
this At -

Si4. H.B A it takes clfcct iuls 1.

sum iv\ s|l 1|V






AS 13.46.110(b)

Scci'.oq 13.46.110(b) has beer, needed to allow investments for custodians within the
custodial rdouou”hip where permiaod in the cuatcdUas disaeuon.

Section 13.60.060(b) Is similarly amended to expand Investments for custodians witliin the
custodial relationship.






FISCAL NOTE

STATE OK ALASKA HILL NO. SB 157
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SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
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MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL EXPENDITURES 0 0 0 0 0
CHANGE INREVENUES () 0 0 0 0 0 o 0
FUND SOURCE ffhousands ot Dollars)
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of current year (FY 95) cost: $.
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FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
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Approved by Commissioner:  ~am L Honslev " / OIO 5/ >)
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PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution inform*son call the Governor's Legistatrve Offico
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MAXIMU

M SERVICE CHARGES ALLOWED FOR
CONSUMER CREDIT

(Interest Rates on Consumer Loans)

CURRENT ANNUAL RATES IN ALL 15 WESTERN STATES

State

Arizona
California
Colorado
Hawaii

Idaho
Montana
Nevada

New Mexico
North Dakota
Oregon
South Dakota
Utah
Washington
Wyoming

Alaska:
Current Law
B 157 Proposal

Industry Request

In Effect in April 1995

Fixed Term Auto Loan
Assume S10.000 balance

Revolving Credit Loan
Assume S3.000 balance

24.0% or No Limit

No lim it No Limit
No lim it 19.2%
21.0% 16.4%
24.096 24.0%
No Limit No Limit
No Limit No lim it
No lim it No lim it
No Limit No Limit
No Limit No Limit
No Limit No Limit
No Limit No Limit
No Limit No Limit
No Limit (exp. 6-30-95) No lim it (exp. 6-30-95)
21.096 22.5%
12896 14.5%
18.016 18.0%

24.0% or No Limit

Maximum Sorvico Chnrgos for Credit

In U.S.
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financial ine, CA 9271J1MX.
Services. 714 333 1200

May 3,1995

The Honorable Tini Kelly _
Chairman, Labor and Commerce Committee
Alaska State Senate

Juneau, Alaska

Re- SB;]57
Dear Senator Kelly:

Avco Financial Services is located in Irvine, California but has an operating branch located in
Anchorage. Avco simorts SB-157, for the bill makes certain positive changes to the Alaskan
statute that affects small loans and retail installment transactions. SB-157 and similar legislation
could allow for the opening of branches and the expansion of the industry.

| want to thank you and your committee for considering this bill and would like to urge its
passage.

Sincerely,

H. Lee Rowell
Vice President
Government Affairs

HLR:ch



TIE CASE FOR LATE FEES FOR ALASKA RETAIL CREDIT GRANTORS

BACKGROUND FOR ALASKA SENATE PILb.N_Q. 1*7

A "lflte fee" or "delinquency charge" is n fee Imposed by a credit grantor on an overdue
account. Retail credit customers who fall to remit their monthly minimum paYment by the
agreed due date cause the retailer to Incur additional costs in attempting to collect the past
due accounts. These collection costs are in addition to the normal costs incurred in
extending credit nnd servicing the credit customer. The average of such costs Tor retailers
operating under Alaska law is approximately $7.80. These additional costs, if not recouped
by the credit grantor, may show up in higher merchandise prices, meaning that cash
customers nnd those who properly make their payments provide a subsidy to those who
don't adhere to agreed payment terms. Besides allowing the retailer to offset the additional
costs incurred, late payment fees also provide an incentive for the customer not to miss the

payment in the first place.

The best public policy response to this situation is to allow retailers to assess a late
payment fee on delinquent credit customers at an amount which encourages the customer
to make tlmeIK payment and enables the retailer to recover the additional costs which it
Incurs when the customer does not do so. Thus the Alaska Retail Installment Sales Act
(RISA) has, since its enactment in 1962, authorized reasonable late fees on retail
Installment contracts; that is, closcd-end (single purchase) credit contracts. However,
unlike the law in over thrce.qunrtcrs of the states in the country, the Alaska act is silent
with respect to the imposition of late fees on the now-prcvnlenl revolving credit accounts,

Under federal law, sonic credit grantors can and do charge late fees on retail charge
agreements. Such retailers extend credit through a federally-chartered "credit card hank"
or through a national or state bank located in another state under whose laws they can
legally impose late chargies on delinquent accounts In Alaska. Several such retailers are
currently imposing late fees on Alaska resident customers. This puLs retailers operating
ondcr the Alaska RISA at a competitive disadvantage because customers will first pay those
bills with a late fee. As a result, the bills from retailers operating under Alaska law go to
the bottom or the slack and those from out-of-statc creditors get paid first.

PROPOSED LEGISLATION - ALASKA SENATE BILL NO. 157

The proposed legislation, Senate Bill No. 157, would (in Section 10) correct the current
inequity in the Alaska Retail Installment Sales Act by allowing the Imposition of a
reasonable delinquency fee not only when a payment on a retail installment contract is late,
but also when aé).ayment on a retail charge agreement is late. Senate Bill No. 157 restores
fairess to creditors operating under Alaska’s low nnd the vast majority of credit
achcogntho{ders who pay their bills on time nnd should not be required to subsidize those
who do not.



RhTAIIER

Chevron

Firestone
l-utnonts

Frtd Meyer

Nordstrom

JC” cnncy

Radio Shack

Sears

Texaco

Znlcs

TIx Information In tbh chul b bavrd upon otdll application* cnUrcicd In IVH »nd [99S.

ALASKA RETAIL CREDIT GRANTORS

CURRENT SERVICE, DELINQUENCY AND DISHONORED CHECK CHARGES

STATE UW
GOVERNING
ACCOUNTS

Alir.ka

Ohio

Ohio

South Dakota

Colorado

Alaska

Tennessee

Arizona

Nebraska

Alaska

LEGAL SERVICE
CHARGE RATE

18% to $1,000;
10'/*% above

25%
25%

No statutory rale
limit

21%

18% to $1,000;
10'/j% above

24%

No statutory rule
limit
No statutory rate

lim it

18% to $1,000;
10yi% ubovc

SERVICE

CHARGE KATE

IN A1ASKA

18% to $1,005,
8% above

21.84%

19.8%

22.44%

18% to 51.000;
variable above

18% to $1,000;
732% ubovc

19.8%

21%

21%

18% lo $1,000;
8% above

DELINQUENCY
CHARGE
IN A1ASKA

0-
$10

Lesser of $10 or 5%
of missed payment

$10

$15

*0.

Lesser of $5 or 5% of
missed payment

*0.

DISHONORED
CHECK CHARGE
IN AUSKA

-0-
$10

$15

$10<

$10

$10

$10

$15

April 25, 1995



RETAIL REVOLVING CREDIT (2 PARTY)

STATES THAT AUTHORIZE LATE PAYMENT FEES/YEAR AUTHORIZED

State

Arizona

California
Colorado

Florida

Georgia
Hawaii
Idaho
Illinois
Indiana

Kansas

Louisiana

Maine
Maryland
Massachusetts
Michigan
Mississippi
Missouri
Montana
Nevada

New Hampshire
New Jersey
New York
North Carolina
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Texas

Utah

Virginia

Washington

West Virginia

Wisconsin

Ye.-y

1980/1995

1994
1993

1984

1991
1984
1993
1993
1994
1988/1994

1986/1990

2994
1986
1993
1993
1990
1994
1993
1993
1994
1995
1980
1991
1980
1993
1963
1994
1994
1992
1983
1967
1991
1987
1963/1993

1993
1994

Maximum l.ate Pa/menf.Fee Authorized

546 of monthly payment up to maximum of $10.00 [if late payment $2S or
less, $5.00; if late payment more than $25, S10.00 (effective 7/12(?)/95]
$10.00

$15.00

5% of monthly payment up to maximum of SS.O0; none allowed if 5% is
less than S1.00

$5.00 ($10.00, effective _/_/95]

5% of monthly payment up to maximum of $50.00
SS.00 or 5% of monthly payment if greater

$10.00 or 5% of monthly payment if greater
$14.S0

5% of monthly payment up to maximum of $25.00; alternatively,
if late payment $25 or less, SS.00; If late payment more than

$25, $10.00

59a of monthly payment up to maximum of SIS.OO/parity with fees
imposed on residents by out-of state banks

5% of monthly payment up to maximum of $10.00

No statutory limit

108S of monthly payment up to maximum of $10.00

$5.00

$10.00

$10.00 or $5.00 if delinquent installment less than $25.00

596 of monthly payment up to maximum of $15.00

No statutory limit

No statutory limit

($10.00; effective 6/5/95]

No statutory limit

$5.00

5% of monthly payment up to maximum of $3.00

$15.00 or 596 of monthly payment if greater

Reasonable

$12.00

$12.00

596 of monthly payment (minimum $4.60] up to maximum of $11.50
No statutory limit

546 of monthly payment up to maximum of $5.00

$20.00 or 5% of monthly i tyment if greater

No statutory limit

Reasonable; if less than 10 days late with balance of less than S100,104b
of balance with $2.00 minimum

54b of monthly payment up to maximum of $5.00

$1000 4/19/95



Alaska Small f.oan Art

Adopted into law in 1955: last significant amendment in 1982.

Principal changes:

1. Application fee increased from $S400 to S1,000 and
annual fee increased from S200 to S500; multiple office
license created with S2.000 annual fee for 10 offices.

2. liquid Asset and bond requirements increased to
S25,000 each from S20.000 and 55,000, respectively.

3. Standards for books and records made consistent with
modem data processing concepts.

4. Irregular repayments authorized for Alaskans with
seasonal income, e.g., fishermen or construction workers.

5. Loan agreements include cost of credit reports, S25
late payment fee and costs incurred in collections.

Alaska Retail Installment Sales Act ("ARISA")
Adopted into law in 1962; last significant amendment in 1980.
Principal changes:
1 Clarifies appropriate costs to be included in loans.
2. .Amends service charges for fLxed term and revolving

charge agreements to 1 1/2% per month or 18% per year,
simplifying the current complex rate structure.

Sponsor Stntecment






*yp 34 05 00:21 TPOA: 00T2(G42340 T0:410074653003150 PPGE:02

April 24, 1995

Labor and Commerce Committee
Alaska State Senate

State Capitol

Juneau, AK 9900M J02

Dear Senators,

On behalf of the Alaska Pharmaceutical Association and with the approval of the Alaska State Board

,hj,m4Cy. | am requeuing your favorable consideration of Senate Bill 15:. An Ad relating to
pharmacists and pharmacies’

This project was begun approximated four years ago when the pharmacy community recognued the
reed to revise and update antiquated, obsolete and inadequate statutes related to the praciice of
pharmacy in the state. The following problems were identified

1 Most statutes were very dated (IObU's, 1970’s) and did not reflect current practice of
pharmacy or the changing nature of the profession.

2. Many sratules were overly restrictive or specific in ureas which were more
appropriately addressed in regulation.

Lor example. AS 00 80 350 Technical Aids Required requires pharmacies to have reference
texts which arc no longer published. AS 00 80.300 requires records to be kept for five years
while federal law only requires two years. AS 00 80.040 discusses renewal of l.censes every
four years while centrali/ed licensing statutes require renewal of licenses every two years.

3 fxisting statutes have been introduced in a very piecemeal, fragmented approach
resulting in overlap, conflict, and ambiguity.

4, As evidenced in its annual reoort. the Board of Pharmacy has been recommending
specific statute revisions every yt*jr since 1904

5. There are mjjor omissions in the existing statutes, for example, nowhere in existing

itatutes is the praciice of pharmacy defined. The use of support personnel, pharmacy
technicians, is not addressed

6. The investigative personnel w.thm the Division of Occupational licensing have
continually experienced difticulty m investigating and processing comp aints against

hconsed personnel and facilities because of vjguc*. inadequate or non-c«<s:cnt language
regarding unprofessional conduct and disciplinary sanctions
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Senate Hill 130
An Ad Relating to Pharmacists and Pharmacies"
Page w®

At that time the Alaska Pharmaceutical Association formed a task lorce to draft proposed statutes. The
State Hoard of Pharmacy appointed two members to serve as liaison and represent the Board on this
task forte. Subsequently, using the Model State Pharmacy Act of the National Association of Boards
of Pharmacy as a template, the task force completed its draft of proposed statutory changes. This was
subsequently approved by the Association and the Board of Pharmacy.

Upon review by specific legislators and Legislative legal Serv,rcs, the proposed statutes were returned
to the Alaska Pharmaceutical Association with the recommendation that they be rewritten within the
existing framework of statutes, as opposed to a complete repeal and reenactment of the Pharmacy
Practice Art The Alaska Pharmaceutical Association asked myself, as an original draftor of the project,
to aclcomplish that task Senate Bill 150 represents years of effort and evaluation on the part of many
people.

This bill is necessary to keep the practice of pharmacy m Alaska m step with national standards and
to afford the public the safety and protection it deserves.

Thank you for your consideration

Chrij

President, Alaska State Board of Pharmacy
Member, Alaska Pharmaceutical Association
work ph 264-t 159



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 463-3S670r 465-2430

t"AX (9073 4f>3-1029 130Sennr<I1Streel, Suite 40"/

MiulSlop 3101 Juneau. Alada 99S01-2105

MJILM_(LRAJin_LLM April 24, 1905
SUBJECT:; Pharmacies and Pharmacists (SH 158)
T70: Senator Tim Kelly

Attn Sherman Hrnouf

FROM: Temi Lauterbach s\, .
Legislative Counsel  VYO-L--""

You have asked a number of questions relating to SB 158 I his memo will give the answer
| am best able to come up with, given the limitations o f my understanding of the technical
language used in the pharmacy profession | urge you to put these same questions to a
member of the Board of Pharmacy who would be more familiar with the technical language
of the profession and the cfTcct of the changes in SB 158

question ril What effect doci SB 158 have on an Advanced Burse Practitioner's ability
to "dispense” prescription drugsl

To my knowledge, an ANP can only Prescribe drugs and does not dispense them directly. |
don't see anything in SB 158 that aifects. n ANP's prescriptive authority If an ANP Cart
dispense dru?s directly, then it appears to me that see 25 of SB 158 might impose new
requirements for dispensing that may not line existed before, in terms of record keeping, etc

qufiilLeiti= What cfled does this till have on physician assistants not practicing in a
physicians clinicl

| would give this question the same answer as Question a |

Question «3  Hour will SB 158 affect rural and specialty clinics that dispeme drugsl

There are no new requttcmenls in SB 158 relating to clinics SB 158 does repeal the current
law relating to clinics. AS 08 80 390, which requires either a pharmacist or the prescribing
physician to disFense drugs at a clinic Under see 4 of SB 158, in AS 08 80 030(bK7).
requirements relating to dispensing of drugs at clinics would be left to regulations These
rcgu’nions may or may not be similar to current requirements so the effect of SB 158 on
clinics is not certain

MEMO TtoM I£ 6



Senator Tim Kelly
April 24, 1995
Page 2

Question HA\  V*es SB 158 require that physicians and other practitioners
dispensing"sample” dtu” maintain the same records as a pharmacy 7

It appears to me that the answer to this question is "yes" under see 25 of the bill | see no
exception for "sample" drugs.

These are the best answers | have to your qucrtions with the information currently available
to me Again, | suggest that the Board of Pharmacy be contacted about these issues. | would
be glad to work with them on any clarifying language that may be necessary to either ensure
the accuracy of the answers above or to clarify that the answers arc nol the intended result.

TML klb
95-290 kiIb



» PP24 95 00:21 FPOfi: 907202349 T0:919074C53003159 PAOE:O4

SENATE (JILL 158
"An Atl Relating to Pharmacists and Pharmacies."

SECTION ANAIY5IS AND COMMENTS
Prepared by:

Chris Courscy
President, Board of Pharmacy

Section 1:  AS 08.02.010(a)

Amended to change verbage from registered to licensed for consistency with balance
of statutes A license is a permission to act granted by competent authority as
opposed to register which indicates to enroll or record

The next two sections along with the definition of the Practice of Pharmacy (08.80.003,
08.80.005, 08.08 480(39)) set forth the foundation upon which the Act is constructed. It
clearly declares and acknowledges that safeguarding the public interest is the foremost
compelling mason for regulating the Practice of Pharmacy and the distribution of drugs and
related devices. It also circumscribes the activities included within the Practice of
Pharmacy.

Section 2: AS OB.ti0.003 Practice of Pharmacy as a Profession

Nesv. Pharmacy is a learned profession affecting public health and welfare and
should be declared as such. The P_racbccof Pharmacy, from time to time, has been
erroneously viewed as a commercial business rather than a profession. The status
of pharmacy as a profession has been, and will ccntmue to be, of particular
importance in litigation.

AS 08.B0.0QS Slatrmcnt of Purpose

New. The statement of purpose is designed to define the general scope of the
Phairnacy Act It provides for he control and regulation of the practice of pharmacy
and the licensure ol facilities engaged in the distribution of drugs and related devices.
It should be noted that distribution"” is defined as delivery of a drug or device other
than by administration or dispensing Therefore, practitioner’s offices and medical
chnics would not he subject to licensure by tno Board of Pharmacy.
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Fection 3: AS 08,80.010 Creation and Membership of Board

Amended to establish lerrn limits for officers elected by the Board. This is done to
prevent any one person from serving in an office for up to eight years and to promote
participation and leadership on a continuing basis.

Section |I: AS 08.80.030 Powers and Duties of the Board

Repealed and reenacted to empower the Board to make such regulations as arc
necessary to fully administer and implement the Act. The underlying philosophy of
this approach is the Statute should create goals, guidelines, and policies in general
areas, and permit the Hoard to provide the specifics in regulations. Tins approach
recognizes that it is impossible for the legislature to enact comprehensive provisions
regarding all matters with which the Board may he confronted or to anticipate the
npidly changing conditions of the p.ofessions and the delivery of health care. This
section clarifies the responsibilities of the Board in order to protect the pu’iic health
and welfare including licensure and renewal of licenses of personnel and facilities,
regulation ol pharmacists, interns, and technicians, the establishment of rules of
conduct, professional standards and standards for education and training. Redundant
language in the existing section is repealed.

Section 5: AS 08.80.04 7 Embargo Powers

New. This section piovides for the ability to and guidelines for embargoing
adulterated or misbranded drugs or related devices in order to protect the public
safety and welfare.

Section 6: AS 08.80.060 Meetings of the Board

Amended to specify at least three meetings annually. This conlo ms to current
praciice (no increase in expenses) and is necessary to cond ict the business of the
Board.

Section 7: AS 08.80.065 Executive Secretary of tlu* Board

New Allows the Department of Commerce and Economic Development to employ
an Executive Secretary of the Board if deemed necessary at some time. This position
may include duties as inspector and investigator

Section 8: AS 08.80.070 Quorum
Amended to change verbage from registration to licensure.
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Seclion 9: AS 08.80.105 Removal of Hoard Members

Repealed and reenacted to specify that Board members may he removed only for
cause.

Section 10: AS OB.fiO.JIO Qualifications for licensure by Examination

Repealed and reenacted to to change verbage from registration to licensure.
Removes the vague phrase 'freedom from addiction lo the use of drugs or alcoholic
liguors . Recognizes that applicants for licer,sure must pass multiple examinations
(national hoard and state law exam, currently) and recognizes the score transfer
process administered by the National Association of Boards of Pharmacy. Removes
specifics from the internship training clause, allowing that to he modified by
regulation as needed. Allows a mechanism for graduates of foreign colleges of
pharmacy to receive licensure upon meeting strict requirements of the National
Association of Boards of Pharmacy. Also anticipates naFTA requirements.

Section 11: AS 00.B0.116 Internship and Other Training Program>

Repealed and reenacted. Provides broad authority to establish internship and training
requirements. Specific requirements are repealed which will he addressed in
regulation.

Section 12: AS 0B.80.120 Grading and Content of Examination
Repealed and reenacted. Specific requirements jre repealed and will be addressed
in regulation. Allows the 8o.ud to affiliate with the National Association of Boards
of Pharmacy in using the national hoard examinations.

Section 13: AS 08.80.145 Reciprocity; License Transfer
New. Provides and clarifies guidelines for reciprocity of license from ariutner state.

AS 08.00.147 Renewal of licensure

New. Provides guidelines for renewal of licenses which have been lapsed for five
years or more.

Section 14: AS 08.80.150 lemporary license

Repealed and reenacted Grants the Board the authority to issue temporary licenses.
Reppals specific language winch can he modified as needed by regulation.
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Section IS: AS 08.80.155 Emergency Permit

Repealed and rponacted Cr.int5 the Board the authority to issue orTvrgcncy permits.
Repeals specific language which can be modified as needed by regulation.

Section Ib: AS 08.80.157 Licensing of Facilities

Repealed and reenacted. Grants and clarifies authority of the ~oard to license and
r-?new licenses of facilities involved in the practice of pharmacy or the manufacture,
sale, or distribution of drugs. Allows the Board to determine classifications and
criteria for licensure Specifies that each location must be licensed and that a license
is not transferable or assignable. Provides reporting requirements for licensed

facilities and grounds for denying a license or taking disciplinary' action against a
license.

Section 17: AS 08.00.1hO fees

Amended for changes in terminology.

Section 18: AS 08.80.1bS Continuing Education Requirements

New. Specifically grants the Board authority to establish continuing education
requirements for pharmacists.

Section 19: AS 08.80.261 Grounds for Imposition of Disciplinary Sanctions

Amended. At the heart of the Pharmacy Act is the enforcement power of the Hoard.
Ihe Board must have »hc authority to discipline and/or prohibit unfit practitioners
from continuing to threaten the public, if it is to fulfill its reponsibdities. The
grounds for disciplinary action are written to insure protection of the public, while
allowing the Board to adapt them to changing conditions as necessary. Board
regulations will make the grounds for disciplinary action specific, understandable and
reasonable. Also amended to clarify verbage.

Seclion 20: AS 08.80.26Kb) Grounds for Imposition of Disciplinary Sanctions
New Provides the Board with the ability to seal drugs during certain licensing

actions to prevent the unlawful distribution of prescription drugs m the ab'cecc of
d licensed pharmacist or valid pharmacy license
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Sectinn 21 AS 00.80.295 Substitution of Equivalent Drug Products

Repealed and reenarted to continue authority for substitution of equivalent drug
products while allowing the Hoard to address specific requirerne- ts in regulation.
An equivalent drug product is defined in AS 08.80.480,

Section 22: AS 08.80/315 Confidentiality ol Records

New. Clarities the confidentiality of certain records and information.

Section 23: AS08.80.330 licensed Pharmacist as Pharmacist in Charge

Amended to standardize terminology to Pharmacist in Charge instead of manager.
Also allows for owners who are pharmacists but not actively practicing to appoint a
Pharmacist in Charge.

Section 24 & 25:  AS 08.80.400 Practice of Medicine not Affected

Amended. 1lhis statute was written when medical doctors were the only practitioners
authorized to prescribe and dispense. Current federal laws including the Omnibus
Budge Reconciliation Act (OBRA), impose regm. nents on all practitioners who
dispense drugs to Medicaid patients. Most states have extended these requirements
to all patients to avoid different standards of care for non-Medicaid patients.

It is the position of the Board that a pharmacist is held to standards and requirements
in order to protect the public health and welfare.

If it is import int enough to require a pharmacist to label a bottle of prescription drugs
dispensed to a patient (with name of drug, directions for use. etc.), then it follows
that it shouM be important for any other health care provider who dispenses a
prescription drug to a patient.

If it important enough to require a pharmacist to keep a record of a drug dispensed
to a patient for a specific period of time, then it follows that it should he important
enougn for any other health care provider to maintain a record of a drug dispensed
to a patient.

The Board is concerned from the viewpoint of the drug being dispensed: the quality
of drug, the *ecurity and conditions of drug stotage, tin* labeling and recordkeeping
necessary fo the health and safety of the public The Boad o< Pharmacy should be
the entity responsible for establishing these standards. It is not the intent or the wish
of the Uojrd to altcct toe ctiuice or selection of drugs by a prescribing practitioner.



W'P-24 95 00:24 FPCM: 5072642349 T0O:915074653003159 PAGE:09

Section 26: AS 08.80.410 Use of Term "Pharmacist” Prohibited

Amended to change terminology from registered to licensed.

Section 27. AS 00.00.430 Use of Pharmacy bymbols Prohibited

Amended. The symbol 'Rx" is the universal characteristic pharmacy symbol. The
statute as written is archaic.

Section 28 *31:  AS08.80.480 Definitions

Amended to include new definitions for terms used in suggested amendments.
Includes repeal of definitions of terms no longer used as result of suggested statute
changes. Amended to update archaic language.

The definition ul the "Practice of Pharmacy" is one of the most important clauses in
the Act. The definition is purposely expressed in hroad terms to proviae latitude to
the Board of Pharmacy in the adoption of implementing regulations. Pharmacy has
been a very dynamic profession and a broad definition of the practice will permit the
Board to make necessary changes from time to time to meet the changing practice.
Such changes may be affected by new or amended regulations, which would be
promulgated pursuant to the Administrative Procedures Act, affording all interested
parties an opportunity to review and comment on any proposed regulations.

Included in the definition is the administration of drugs. This has been requested to
address the changing nature of pharmacy such as pharmacies specializing in home
health and infusion pharmacy in which the pharmacist may be required to connect
pumps or ch”ec software dosing parameters on infusion pumps. Other
circumstances ude requests for hospital pharmacists to assist in administering
drugs during cardiac arrest situations.

Section 32 Repealed.

AS 08.80.040 Duties of the Board

These duties would be specified in regulation based upon AS08.80 030. Powers and
Responsibilities of the Board

AS 08.80.130 Reexamination
Specific requirements will be addressed in regulation

AS 08.80.220 Prescription Department Required for Issuance of License
Specific standards to be addressed by regulation.

AS 08.80.230 Sanitary Conditions Required tor Issuance of license
Specific standards to be addressed by regulation.

AS 08 80 240 Form and Display of Registration Certificate and License
Specific standards to be addressed by regulation.
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AS 08.00.270 Report of Employee

Overly burdensome and unnecessary. Mc-c appropriately addressed in regulation
if needed.

AS 00.80.280 Responsibility for Goods Sold

Only addresses those drugs dispensed by the owner or manager *not other employee
pharmacists. Docs notaccount for manufacturing problems which may affect quality
and be unknown or uncontrollable by the owner or manager.

AS 08.80.290 Affixing of Label
More appropriately addressed in regulation.

AS 08.80.300 Record of Prescriptions
More appropriately addressed in regulation

AS 08.00.310 Record of Sales
More appropriately addressed in regulation.

AS 08.80.320 Pharmacist Required
Specific requirements addressed in regulation.

AS 08.80.340 Who May Prepare Prescriptions
Specific requirements addressed in regulation.

AS 08.80.350 technical Aids Required

More appropriately addressed in regulation. Existing statute specifies texts no longer
published.

AS 08.80.360 Sale of Dangerous Materials
More appropriately addressed in regulation.

AS 08.80.365 Partial Closure of Pharmacy
facility requirements addresser! in regulation to allow for modification as necessary.

AS 08.80.370 Vending Machine Sales Prohibited
Unnecessary. Powers of the board give the board the authority to prohibit tnis.

AS 08.80.390 Pharmacists Required in Hospital and Clinics
Specific facility requirements moie appropriately addressed in regulation.

AS 08.80.440 Denial of Examination or License.
Overly restrictive Current statutes and suggested amendents to licensing standards
replace this section.

Aj 08.80.47S Federal Facilities Not Affected.
Since federal facilities are not licensed by the Hoard this section is unnecessary
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April 17, 1995

Senator Mike Miller
Senate District Q

Stato Capitol, Room 125
Juneau, AK 99801-1182

RE: SB 158 ‘An Act relating to pharmacists and pharmacioa’
Dear Senator Miller:

I am writing to urge you to support SB 158, *An Act relating to pharmacists and
pharmacies.* This bill will revise and update the antiquated, obsolete and inadequate
statutes that currently govern the pradice of pharmacy in Alaska. Many of our current
statutes were enacted in a piecemeal fashion in the 1950's and 1960's and no longer
refled the current pradice of pharmacy nor the changing nature of our profession. This
has resulted in much overlap, ambiguity, vagueness, and omission, and there is often a
conflid with federal law or other state statutes that also govern parts ot our dairy pradice.
Because of vague, inadequate, or non-existent language regarding unprofessional condud
and disciplinary 3andions, the Alaska Board of Pharmacy's investigators in the Division of
Occupational Licensing have difficulty investigating and processing complaints against
licensed personnel and facilities.

When | served on the Alaska Board of Pharmacy from 1981-1989, we mado numerous
unsuccessful attempts to revise our statutes in response to Legislative Audit Committee
recommendations. Realizing the need to have the 3tatulP3 governing our profession movo
into tho 1990 and beyond, a ta3k forco from tho Alaska Board of Pharmacy and tho
Alaska Pharmaceutical Association was formed with this goal in mind. The ta3k force has
been working for tho last four years to draft these proposed statutory changes using the
Model State Pharmacy Ad of tho National Association of Boards of Pharmacy a3 a guide.
The membership of both groups have approved tho changes proposed by the task force.

As a pharmacist. | work every day to care for tho medication needs of my patients. |
havo worked in my chosen profession for 30 years and hope to work for 30 more.
Bocauso it is dynamic and «ver changing, the laws that govern pharmacy pradice need to
bo written to allow for chango while still protecting the public's health 1 beliovo this
revision of tho pharmacy statutes will accomplish this and urge you to support SB 158 in
its entirety.

Sincorefy yours.

LFVEH of SoPPoCT
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Senator Tim Kelly

Stale Capitol

Juneau, AK 99801-1182

FAX: 465-3756

April 23, 1995

Dear Senator Kelly:

The Alaska Pharmaceutical Association in conjunction with the Alaska Board of Pharmacy has presented a bill
this legislative session that will revise the current pharmac!l' statutes. Senator Miller has introduced this legislation

(SB 158), which is being co-sponsored by Senators Lehman and Taylor.

SB 158 is need for the following reasons.

1. The present statues do not reflect the current practice of pharmacy nor do they reflect the
changing nature of the profession. Most of the present statutes date from the 1950s and the
1970s.

2. Many of th*» present statutes are overly restrictive and are more appropriately addressed in
regulations.

3. Existing statutes have heen introduced in a very piecemeal, fragmented approach resulting in
overlap, conflict and ambiguity.

4 The Board of Pharmacy has been recommending specific statute tnangcs since 1984, as
evidenced in the Board’'s annual reports.

5. There ara major omissions in the existing statutes. For example, nowhere in the existing statutes

is the practice of pharmacy defined. The use of support personnel (ie: pharmacy technicians) is
not addressed.

6. Investigates personnel within the Division of Occupational Licensing hove experienced ongoing
difficulty in investigating and processing of complaints against licensed personnel and facilities
because of vague, inadequate or non existent language regarding unprofessional conduct and
disciplinary sanctions.

As a past president of the Alaska Pharmaceutical Association and one of your constituents. | urge yea to support
the passage of SB 158, importont legislation for Alaskans and for the profession and practice of pharmacy in
Alaso. If Ican provide you with further information regarding the urgent need for SB 158, please do not hositete
to contact me.

Sincerely,
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SPONSOR STATHMFENT
SB 158
"An Act Relating to Pharmacists and Pharmacies"

The passage of this legislation is necessary to keep the practice of
pharmacy in Alaska in step with national standards and to afford the
public the safety and protection it deserves.

Current statutes are antiquated and obsolete. For example,
investigative personnel within the Division of Occupational Licensing
have continually experienced difficulty in investigating and
processing complaints against licensed personnel and facilities
because of vague, inadequate or non-existent language regarding
unprofessional conduct and disciplinary sanctions. ~ Many of the
statutes are dated from the 1070's and do not reflect the current
practice of pharmacy or changing nature of the profession.

Using the Model State Pharmacy Act of the National Association of
Boards of Pharmacy as a template, this legislation reflects over four
years of work by the pharmacy community and is supported by the
Alaska Pharmaceutical Association and the Alaska Board of
Pharmacy.
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Section I~ Amends AS 08.02.010 a?_ 10 change verbage Irom registered to licensed tor
consistency with balance ol statutes. A license is'a permission to act granted bv competent
authority s opposed to register which indicates to enroll or record.

Section 22 Amends AS 08.80 b addln% new sections AS 08.80.003 “Practice of
Pharmacy as a Profession ‘and AS 08.80.005 "meStatement ol Purpose.” Phutmaoy is a
learned profession affecting, public health and welfare and should be declared as such. The
statement of Rurpose is designed to define the general scope of the Pharmacy Act. It
Pro_vjdes lor the control and Tegulation of the practice of pharmacy and the licenserof
acilities engaged in the distribution.of drugs and related devices,” Because “distnbuuon” is
defined as delivery' of a drug qr device other than by administration or d|spensm8,
B{%crumtgocr;/ers offices and medical clinics would not e subject to licenser by the Board of

Section3: ~ Amends AS 08.80.010 by adding a new subsection <b) which establishes
term [imns for officers elected by the Board.

Seclion4:  Repeals AS 08.80.030 and reenacted to empower the Board to makw such
regulations as are necessary-to fully administer and implement this Act. This section
clarifies the responsibiliucs of the Board in order to protect the public health and welfare
including licenser and renewal of licenses of personnel and facilities, regulation of
pharmacists, intems, and technicians, the estabjishment of rules of conduct, ﬁrofesslonal
standards and standards for education and training. Redundant language in the existing
section is repealed.

Sceuon 5. Amends AS 08.80.060 to specify at least three meetings annually, which is
current practice,

Sﬁgggge? Amends AS 08.80.070 technical cha~ge by replacing "registration” with

Sceuon 7. Repeals and reenacts AS 08,80.110 by changing verbage from rcgistrauon
to licenser. Recognized that applicants for licenser nust pass muluplctxaminaugns and
recognizes the score transfer process administered by the Nauonal Associauon of Boards of
Pharmacy, Removes specifics from the |nternsh|ﬁ training clause, allowing that to be
modified”by rcgulauonas needed. Allows a mechanism. for graduates of foreign colleges
of pha macy toreceive licenser upon mecung stnct requireménts of the Nauonal
Associauori of Boards of Pharmacy

Sceuon8;  Repeals and reenacts AS 08.80.116 b}/_ providing broad authority to
establish internship and training requirements. Spccitic requirements arc repealed which
will be addressed in rcgulauon:

Sceuon 9: Repeals and reenacts AS 08,80,120 slates the examinauon or examinauons
shall be prepared to measure the competence of the applicant to engage in the pracucc ot
pharmacy. They hoard may employ, cooperate, and contract with an organization or
consultant in thé preparation an dgradmgofan examinauon. The hoard shall retain sole
d|scr<;uotn and responsibility for determining which applicants have successfully passed the
examination.



Section 10: ~ Amends AS 08.80 by adding two new sections As 08.80.145. which
Browdes and clarifies guidelines forrccipro™  of license from another stale, and AS
I'8'e80'147 which provides guidelines for renewal of licenses which have been lapsed for
Ve years or more.

Section II: Repeals and reenacts AS 08.80.150 which giants the Board the authorit% to
|ssue| atteignnporary licenses. Repeals specific language whicii tan by modified as needed by
regulation.

Section 122 Repeals and rccn:iets AS 08,80.155 which grants the Board the authority to
|ssueI etmergency permits. Repeals spccitic language which can by modified as needed by
regulation.

Section 13 Repeals and reenacts AS 08.80.157 which ?|ants, and clarifies the authority
of the Board to license and renew licenses of facilities involved in jhc practice of pharmacy
or the manutacturc of drugs. Allows the Board to determine classifications and criteria for
licenser. Specifics that each location must be licensed and that a license is not transferable
or assignable. Provides, reporting requirements for licensed facilities and grounds for
denying a license or taking disciplinary action against a license.

Section 14 Amends AS 08.80.165 by changing the fees terminology.

Section 15: . Amend:- As 08.80 by adding a new section AS 08.80.165 granting the
Board authority to establish continuing cducauon requirements lor pharmacists.

Section 16:  Amends AS 08.80.261 by Qhanﬂingsgrounds for disciplinary action to
insure protection of the public, while allowing, the Board to adapt them to changing
condjtions as necessam{. Board regulations will make die grounds for disciplinary-acun
specific, understandable and reasonable.

Section 17 Adds a new sceuon AS 08.80.261(b1which gives the Board the ability to
seal dr_u%_s during certain licensing acugus to prevent the unlawful distnbuuon,of
proscription drugs in the absence of a licensed pharmacist or valid pharmacy license.

Sceuon 18:  Repeals and reenacts AS 08.80.295 which continues authority for
subsutuuon of equivalent drug products (as dchned in AS 08.80.480) while allowing the
Board to address specific requirements in regulation.

Section 19:  Adds a new section AS 08.80.315 which clarifies the confidcnuality of
certain records and information.

Section 20:  Amends AS 08.80,330 to standardize terminolog}y to Pharmacist in Charge
instead ol manager. Also allows for owners who arc pharmacists but not actively
pracucmg to appoint a Pharmacist in Charge.

Section 21:  Amends AS 08.80.400 to specify that this chapter does not affect the
practice ol medicine by a licensed medical doctor, and docs nat limjt a licensed medical
doctor, p,h¥5|(:|an assistant, advanced nurse practitioner, dentist, dispensing QPI_ICIan, or
oPtometrls m su,pp#mg a paucnt with any medicinal preparation or article within the scope
ol the person’s licenise.

Section 22;  Amends AS 08.80 410 by changing the word "registered" to "licensed."



Section 23:  Amends AS 08.80.430 (Prohi_bits the use of the symbol "Rx" unless the
business has a pharmacist licensed under this chapter.

Sections

24-27: Repeals and reenacts AS 0K.80.480f 11). 08.80.480( 14? and amends

AS 08.80.480. These are updated definitions for terms used in this bill. The definjtion of
the “Practice of Pharmacy” is ong of the most important clauses in the Act because it is
expressed in broad terms to provide latitude to the Board of Pharmacy in the adoption ol
Implementing regulations.

shec lon 28: . Repeals numerous sections that arc better addressed through rcgulauon by
the Board of Pharmacy.



FISCAL NOTE

STATE OF ALASKA BILL NO. SB 158
1995 LEGISLATIVE SESSION
Rovlslon Dato: April 21, 1995 Dopaitmont: Commcrco and Economic Development
Title: An Act relating to pharmacists and pharmacies DRU; Occupational Llconsing

Component. Operations
Sponsor: Senator Millor
Roquestor Senator Millor COMPONENT SERIAL#: 1044
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FVvo8 FY 99 FYOO FYy 01
PERSONAL SERVICES 56 5 565 56 5 56 5 56 5 56 5
TRAVEL 24 24 24 24 24 24
CONTRACTUAL 5.7 57 57 5.7 57 57
SUPPLIES 1.0 1.0 10 10 10 10
EQUIPMENT 80
LAND & STRUCTURES

GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATINO 736 65 6 656 656 651 656

CAPITAL EXPENDITURES
CHANGE IN REVENUES 736 65 6 65 6 65 6 656 656 |

FUND SOURCE (Thousands of Dollars)

1002 Federal Rjcoipls

1003 GF Match

1004 General Fund

1005 GF/Program Receipts 736 65 6 65.6 65 6 656 656
1006 GF/MHTIA

Other
TOTAL 736 65 6 65 6 65 6 656 C56

Estimate of any current year (FY 95) cost: * 00

POSITIONS

FULL-TIME 1 1 1 1 1 1
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

SB 158 is a rewrite of tho pharmacy statutes based on tho Model Stato Pharmacy Act of tho National
Association cf Boards of Pharmacy (NABP). Thoro aro significant changes in the bill upon which thfe
fiscal noto is based. Tho attached pages oxplain tho details of tho costs shown abovo.

Prepared by; Jennifer StncMcr. Adimn OfficerT= Phono 165-2144
Division: Occupational Licensing 1) I - Date 4f21f95
Approved by Commissioner William L Hensley C I I Date ti/l
Agency Commerce and Econom'C Development 3 H

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
Page
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 158
1995 LEGISLATIVE SESSION

ANALYSIS: (Continued)

DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
FISCAL NOTE CALCULATIONS FOR SB 158

PERSONAL SERVICES $56.5
Established by Section 7 of the bill:

Executive Secretary, Partially-Excmpt (XE), Range I8A,
permanent full-time position, located in Anchorage

TRAVEL: $2.4

Section 6 of the hill establishes a minimum of three hoard meetings each year. Funding of three
meetings is aIreadY included in the board’s annual budget allocation; therefore, no additional travel
funJs arc needed for this purpose.

The travel funds included in th.s fiscal note will provide the following:

Travel and per diem for the Exccutixc Secretary to attend two board meetings (assuming the thirc
meeting is held in Anchorage), and at least one trip to the division headquarters in Juneau for
administrative training Funding is based on $800 per trip x 3 tnps.

CONTRACIUALSERVICES $5.7

Section 20 authorizes the hoard to seal all drugs from a licensee at the time a license is suspended,
revoked, or denied renewal The procedure to "seal all dru%s" must be established in regulations.
|f the procedure is to include confiscation of drugs by the board, funding to store the drugs in a
secure location will be needed However, since the Procedure IS not addressed in statute, any cost
associated with this provision is not included in this fiscal note.

Advertising printing, postage, and other costs associated with adopting new reglatiarsunder the
bill arc estimated at $1.5.

Page 2 of 3



SB 158, continued

Printing of new statute and regulation books at S1.80 per book x 1,500 (minimum), $2.7.
Communication costs associated with the Executive Secretary position, $1.5.
SUPPLIES $L0
Daily operating supplies (paper, pens, etc ) for the Executive Secretary position.
EQUIPMENT: (one-time cost) $8.0

Office space and equipment costs to establish the Executive Secretary position.

Total Cost: S73.6

REVENUE

For the purposes of this fiscal note, general fund program receipt revenue equal to the costs arc
shown in each fiscal year since costs must be corned. At the start of FY 95, the Board of Pharmacy
reported 492 licensees Licenses arc due for renewal on June 30, 1996 and licensing fees will be
adjusted to cover costs associated with SB 158 prior to the license renewal period. Based on 492
licensees each licensee can be expected to pay a fee increase of approximately $283.00 (Biennial cost
0f$139 2 divided hv 492).

Under AS 08 01.065, licensing fees mu*t cover the full regulatory costs o f each occupation,

V
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