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Congress authorized in ;uty manner to delegate this power, in any form, to the
judicial branch of government; yet Congress gives its blessing to the judiciary’
to act on its behalf by an implied silent assent.

Another example. The courts are challenging the right of the military to
set rules and regulations by restricting homosexuals from serving in the armed
forces of the United States. o

On January 28, 1993 United States District Judge Terry J. Hatter, Jr.,
in the ease of Meinhold V. United States, otherwise known as the IXjEtX
Sailor's Case", held that the military's policy of excluding homosexuals was
"unconstitutional" claiming that it violated equal protection laws, but his
remarks indicated that it was he who was ignoring not only the Constitution
but factual testimony as well. For exampie, in paragraph 5 of his opinion
Judge Hatter stated, "In determining whether the policy is rationally related,
the Court cannot merely defer to the "military judgment” as the rationale for
the policy—the Court must consider the factual basis underlying the “military
judgment." 14. Still, when facts were presented Judge Hatter ignored them.
Judge Hatter also chose to ignore a 1953 Supreme Court opinion in the case
of Orloff V. Willoughby. In the Court’s opinion the justices noted that,
"(Jjudgcs arc not given the task of running the Army." 15. Judge Hatter also
chose to ignore the more recent 1983 Supreme Court ease of Chappel v

Wallace. Here the Supreme Court noted that, "Tlic complex, subtle, and
professional decisions as to me composition, training, equipping, and control
of a military force are esscntiallv professional military judgments, subject
always to civilian control of the Legislative and Exccuti.c Branches." 1s.
But that was then, and this is now. Congress should make it clear to the
judiciary that they have trespassed into Article 1 powers and that they are
directed to remove themselves forthwith. Unfortunately the silence from
Capitol Hill is deafening

In a letter to me Congressman Jim Talent, R-MO stated, "This
decision, Meinhold V United States, is only one of many in a growing
trend by the U S. court system to extend its power well beyond the intentions
of the framers of our Constitution." My question to Congressman Talent, and
all members of a laissez fairc Congress is, "You have recognized the
challenge. You have articulated the challenge. When will you exercise your
constitutional responsibilities and address this challenge?"

Today the Supreme Court of the United Stales and various inferior
courts throughout the land have invaded another political area which belongs
to the people alone. Lrefer to the principle espoused by the early colonists, to
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wit, there shall be no taxation without representation. In a commentary |
penned for the March 5, 1992 edition of the St. Louis Post Dispatch,
entitled "When Judges Subvert The Constitution”, | addressed the abuse of
judicial power in the area of court otdeied taxation. I pointed out then that,
"The framers of die Constitution specifically limited die power to tax and
vested such power to lay and collect taxes in the legislature...No exceptions
to this view were ever expressed” 17. or, | hasten to add, implied. Earlier |
quoted tncsc words of Bishop Hoadly, "(W)hoevcr hath an absolute authority
to interpret any written or spoken laws it is lie who is truly the lawgiver." |
would suggest lo you that whoever controls the purse strings ultimately
controls power, the ability of a government to function and the direction it
shall go. Alexander Hamilton put it another way in Federalist 79 when he
stated, "In the geicral course of human nature, a power over a man's
subsistence amounts to a power aver his will." Of the three sources of
political power to which | have referred, the power of the purse is the most
critical for die power to tax is not only the power to build, but m the wrong
hands it can be an instrument of destruction, and tin; power of total CONtrol.
When did the federal judiciary take upon itself the power tax? In
November 1982, Missouri voters approved a referendum (Proposition C)
which directed local school officials lo reduce their operating levies by an
amount equal to fifty percent of the revenues local school districts would
receive under a one-cent increase in the stale sales tax. 1s. On July 5, 1983
the federal district court enjoined the voter approved roll back of real estate

taxes. (Liddell v Board ofEduc., supra, 567F Supp at 1056) and directed
the Board of Education to use this money to fund the quality education
programs necessary to restore the St. Louis schools to their AAA status. Hie
U.S. Court of Appeals for the Eighth District sustained the district court’s
injunction of the roll back on what it termed "Equitable grounds". The court
claimed that it had "broad equitable powers to remedy...evils...(including)
a narrowly defined power to order increases in local tax levies on real
estate." 19. (emphasis mine) In a dissenting opinion Judge John K. Gibson
noted that, “The Court need not and should not go this far. Hie taxing power
of the states is primarily vested in their legislatures, deriving their authority
from the people.” 20. Judge Bowman concurred with Judge Gibson s opinion
and stated, "l join in Judge John R. Gibson's well-reasoned dissent....and the
singular mappropriatencss in om Constitutional system of a federal court's
ordering state and local taxing authorities to impose specific tax increases."
21. There arc those who choose not to call this example a tax increase, but it
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can be called nothing less when citizens arc denied monies they voted for
themselves. | was taught in school that taxation without representation as
ptacticcd in the late 1700s was wrong. The question is, if it was wrong then
why is it right today? And, If it is wrong, where arc our elected
representatives to right this wrong? There is more.

In September of 1987 Judge Russell G. Clark of the District Court
entered an order approving extensive Kansas City Missouri School District
capital improvement projects and a far-reaching magnet schools plan, in order
to fund this order Judge Clark ordered a surtax of 1.5% added to Missouri's
Slate Income Tax for all persons and entities receiving income for work done,
services rendered, and income received from activities within the KCMSD
and further ordered die tax levy for the KCMSD to be raised from $2.05 to
54.00 per $100 of assessed valuation 22. On appeal the Eighth Circuit
reversed die "Judicially imposed income tax surcharge, holding that the trial
court invaded the province of the legislature in ordering this
surcharge,(emphasis mine) and that the ortH (was) beyond the power of the
district court as outlined in Specified Supreme Court and Eighth Circuit
precedent”. 23. On the other hand the Court of Appeal: affirmed the District
Court's $1.95 levy increase m effect until the end of the 1991 - 92 fiscal
year,... ihcn authorized the Kansas City School Board to obtain from the trial
court each year ad infinitum, and without voter approval, a "reasonable ' levy
(lax) increase over and above the S1.95 levy (tax) to fund desegregation
expanses ordered by the courts." 24. In 1958 The United States Supreme
Couif upheld the lower federal conn's order imposing a property tax increase
claiming that the order did, "satisfy equitable and constitutional principles
governing the District Court's power." 25. (emphasis ming)

In a dissenting opinion, however, Supreme Coiut Justice Kennedy
stated that. "The premise of the Court's analysis is infirm." He continued
"[lie question is whether a district court possesses a power to tax under
federal law, either directly or through delegation." (emphasis mine) Justice
Kennedy points out that, The description of the judicial power nowhere
includes the word 'tax’ or anything that resembles it"; 2e. but this
constitutional fact did not deter the Supreme Court from upholding the lower
cruri’s order or “authorization" to increase property taxes in Kansas City,
Missouri.

Such power lo allocate or reallocate funds by an unaccountable
judiciary denies elected officials the necessary tools to properly and
responsibly represent and provide for those who have freely elected them. An
in elected and unaccountable judiciary, silting miles from the people affected,
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has no true interest in them, oniv subjective goals cloaked in robes of Trojan
Horse Icgalcsc. As Justice Kennedy notes in his dissenting opinion, "Perhaps
it is good educational poricy to provide a school district with the items
included in the KCMSD capital improvement plan....(B)ut these items arc
part of legitimate political debate over educational and spending priorities,
not the Constitution’s conunand of racial equity." 27.

This decision "authorizing" a tax increase represents “the first in which
a lower federal court has in fact upheld taxation to fund a remedial decree".
28. As Justice Kennedy noted, "..rules of taxation that override state
political strictures not themselves subject to any constitutional infirmity raise
serious question of federal authority." This decision, "a first" according to
Justice Kennedy, sets a stare decisis, 0r precedent, which will at some time
in the future affect all states, and the fact that Congress remains silent on this
issue lends credibility to the claim by the courts that they do m fact have die
power to tax. In his book, The Tempting ofAmerica, Judge Robert Bork
spelled out his view of the responsibilities of the legislative vis-a-vis the
judicial branch of government Me wrote, "Where the law stops, the legislator
may move on to create more; but where the law stops, the judge must stop."
29. Here let me add that the only change a court may make is to change the
period at the end of the law to an exclamation point!

In a column of October 18, 1993 columnist Charley Reese made this
observation about government, " (T)he men who signed the Declaration of
Independence and who wrote the Constitution recognized that government—
any govemment-was the potential enemy of individual freedom They held
high the value of governments with limited powers anti limited jurisdiction,
bound tightly by constitutions, which they viewed as contracts between the
people and their governments, (emphasis mine) Today", lie continues,
there is virtu-  zilch talk about freedom or principles of good government.
It's all about soual and economic issues." 30. Again Justice Kennedy, "This
assertion of judicial power is one of the most sensitive of policy areas,
that involving taxation, (it) begins a process that over time could
threaten fundamental alteration of the form of government our
Constitution embodies.” 31. (emphasis mine) In his farewell remarks to the
new nation President George Washington warned, "Let there be no change by
usurpation; for through tins, in one instance may be the instrument of good, it
is the customary weapon by which free governments are destroyed”. James
Madison also noted, "I believe there are more instances of the abridgment of
freedom of the people by gtadual and silent encroachments of those in power,



than bv violent and sudden usurpations." s2. In a recent commentary
columnist Thomas Sowell v/Tote, "History shows many great nations and
civilizations declining arid falling, but we may be the first to destroy ourselves
from within.", 33.

In 1982 Judge Robert T. Donnelly addressed the Missouri General
Assembly. In his remarks he stated. "History tells us that the Framers (of the
Constitution), in establishing a federal government, were influenced by the
teachings of Locke, Rousseau, and others, and by the social concept they
espoused. This concept would recognize a continuing right in the people to
call their agents, even the United States Supreme Court, to account. It would
assure that the people, and not an agency of government, will determine die
direction of their lives. If. in fact, the United States Supreme Court is
exercising powers without the consent of the governed - the people - then the
][ighas it purports to secure in their name arc counterfeit - its benevolence a
raud." 4.

Again let me pose the question. Where were our elected officials while
all this was taking place? Where arc they today? Do they even have an
opinion? In May of 1992 | traveled to Washington and visited with a number
of members of Congress, among them Congressman Henry' Hyde (R-IL). In
his office | discussed my concern; .us response, "While I'm sympathetic to
your concern, on this issue frankly Congress just doesn't give a damn." Today
we have a Congress that won't balance the budget, a Congress in which many
members were unable or unwilling lo balance their own personal checkbooks
until their irresponsible and culpable bchavtor was exposed and a Congress
which has shown a willingness to turn over to an un-elcctcd judiciary' the
most sacred of trusts, the authority to tax. So who is to rein in the judiciary if
not the legislative branch of government? The people? Think again!

Today the American people arc under the illusion that they are being
constitutionally governed, without even understanding what that means. Sure,
they and members of Congress will tell you that they have read the
Constitution, but without knowledge of prior intent they will never understand
Its true meaning. "Government”, writes columnist Walter Williams, "is about
coercion. Limiting government is the single most important instrument for
guaranteeing liberty. Were working oil the tinrd generation which has had
little in the way of education about what our Constitution means and why it
was written. Thus, they fall easy prey to chailatans, quacks and hustlers." 3s.

In 1982 Judge Donnelly attempted to persuade the General Assembly
to petition Congress lo rein in the federal judiciary. His admonishment to do
so fell upon deaf ears; but as lime passes we all sec things in a different light.



In 1993 the Missouri General Assembly passed a resolution calling upon
Congress to submit to the states an amendment to the Constitution which
would curb the taxing powers of the judiciary. It reads, "Neither the
Supreme Court nor any inferior court of the United States shall have the
power to instruct or order a state or political subdivision thereof, or an
official of such state or political subdivision, to levy or increase taxes.”
36. Credit for the success in passing this resolution is due primarily to die
tireless and persistent efforts of State Senator Walt Mueller tR-Kirkwood)
and those of Representative Bill Skaggs (D-Kansas City).

Gordon Crovitz, writing in The Wall Street Journal noted, "No
legal principal carves illegitimate rulings in stone." 37. If this be true, as |
believe it to be, then no unconstitutional tailing, opinion or declaration can be
wrapped in robes of declared constitutional legitimacy and become die law of
the land unless the misinformed, uninformed or those who know better do not
act to stop it. Inasmuch as Congress chooses to ignore die unconstitutional
actions of the Court, I believe it is now up to the state legislatures to call the
Supreme Court of The United States to account by calling for an amendment
to the United States Constitution which will rein m the federal judiciary's
usurpation of the taxing powers which belong to the people alone through
their elected representatives.

In November of 1993 Senator Mueller asked me to chair a erotio we
call The Madison Forum In that capacity Senator Mueller. Representative
Skaggs and | have contacted the majority and minority leaders in both the
upper and lower chambers of every state legislature seeking support for
passage in their stale of a resolution identical to the one which was passed by
the Missouri General Assembly m 1993. But the passing of this resolution in
Missouri isjust a first step on what will be a long and arduous journey. When
the legislatures of thirty three additional states pass this resolution it will
assume the form of a petition to Congress. Congress will then be forced to
submit to the states for consideration nn amendment to the United States
Constitution which will curb the power to tax which the judiciary has
assumed.

It has been said that Benjamin Franklin, coming out of the constitutional
convention, was approached by a woman who asked lum, "What kind of
Eovernment have you given us?” His reply, "A Republic, madam, if you can

eep itM

Senator Mueller, Representative Skaggs and | and others who feel as
we do will continue to work to see that the federal judiciary ami the Supreme



Couri are brought to account for their unconstitutional actions. It is our
intention to insure that this government will remain the Republic to whicli
Benjamin Franklin referred. A Republic for which thousands have given their
last gTcat measure of personal sacrifice. A Republic in which those
inseparable twins, liberty and freedom will not, 'ike sand, slip through our
fingers.

We intend to share with others these self evident truths which the
founding fathers embraced knowing full well tins is the only way to insure

that this Republic will remain a government of the people, by the people and
for the people. So help us God.

END
John R. S'.oenler - Chairman
The Madison Fotum
S-t7 l.abonnc Parkway
Manchester. MO 63021
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KARIMA JENKINS et ai.

495 US 33. 109 L Ed 2d 31. 110 S Ct 1651
;No. 88-1150]
Argued October 30. 1989. Decided April 18. 1990.

Decision: Federal District Court held (1) to have abused discretion m directly
imposing property tax increase to fund desegregation remedy, but i2) to
have authority to order Missouri school district to levy such trues.

SUMMARY

The Kansas City, Missouri. School District (KCMSD) ami a group of
KCMSD students tiled a complaint based on 42 USCS § 1983 in the United
States District Court for the Western District of Missouri. The compiaint al-
leged that several defendants, including the state of Missouri, had operated a
racially segregated public school system in the Kansas City area. In a series
0. decisions, the District Court (1) realigned the KCMSD as a party defendant;
(2) found that the KCMSD and the state had operated a segregated school
system within the KCMSD. and (3) issued an order as to (a) the remedies
deemed necessary to eliminate the vestiges of segregation, and (b) the
financing deemed necessary to implement those remedies. While the finding
of liability was eventually upheld, further litigation ensued on other matters,
including the appropriate remedy and its financing—Ilitigation which was
complicated by alleged problems concerning the limits, under several state
constitutional and statutory provisions, on the KCMSD's authority to tax. /Vs
the proceedings continued and as the District Court endorsed, as part of its
desegregation remedy, a multimillion-dollar expansion of a mognct-school
Program, t' District Court eventually, in 1987, (I) concluded that the
KCMSD hr exhausted all available means of raising additional revenue to
pay for the KCMSD's share of the cost of the remedy, and (2) among other
decisions, exercised what the court caller! its broad equitable powers and
ordered the KCMSD property tax levy raised—regardless of any state-law
limits—from $2 05 to 54 00 pe. $100 of assessed valuation through the 1991-
1992 fiscal yenr (672 F Supp 400). On appeal, the United States Court of

Rnefs of Counsel, p 806. infra.
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Appeals for the Eighth Circuit, in aturning in part and reversing in part on
August 19. 1988. (1) upheld the scope of the desegregation order and the
District Court's allocation of costs: (2) said that state-iaw limitations which
prevented the KCMSD from raising funas sumcient to implement the deseg-
regation remedy had to fail to the command of the Federal Constitution: and
3) ainrmed the actions that the District Court had taxen to that point wuh
respect to the property tax increase: but i4) ruled that, ur.aer the principles of
federal-state comity, the District Court, in the future, should not set the
property tax rate itself, but snouid (a) authorize the KCMSD to submit to the
state tax collection authorities a ievy adequate to fund the KCMSD's budget,
"d hi enjoin the operation of state laws that wouid limit or resuce the levy
ccrow that amount ,855 F2d 1295). Under 25 USCS 82101(c). a petition for
tertiorari in a civil case must be tiled within 90 days after the entry of the
.ucgme.it below. The state's petition for certiorari was died within 90 days
after an October 14. 1988 denial of rehearing by the Court of Appeals. The
United States Supreme Cour. Il) granted the state’s petition, limited to the
question as to the property tax increase, but (2) requested the parties to
address whether the petition was timely filed (490 US 1034. 104 L Ed 2d 402.
109 S Ct 1930).

On certiorari, the Supreme Cour. ammcd the judgment of the Cour. of
Aopcais insofar as it required the Disinc: Court to modify its funding order,
reversed the judgment of the Court of Appeals insofar as it allowed the tax
increase imposed by the Distr.ct Court io stand, and remanded the case for
further proceedings. In an opinion by White. J.. expressing the unanimous
view of the cour. as to holding 1 below, and joined by Brennan. M arshal:.
Blacxmun. and Stevens. J.J.. as to holdings 2-4 below, it was held that (1) the
state's petition for certiorari was timely filed: (2) the District Court abused its
equitable discretion in imposing the property tax increase itself, because, (a)
ejnaer the principles of comity, the District Court, before taking such a drastic
step, was obliged to assure itself that no permissible alternative would have
accomplished the required task, and ib) the alternative means existed of (i)
authorizing or requiring the KCMSD to levy property taxes at a rate adequate
to fund the remedy, and (ii) enjoining the operation of state laws that would
have prevented the KCMSD from exercising such a power. (3) the difference
between the two approaches was more than a matter of form; and (4)
accepting for purposes of decision, as a result of the limited grant of certiorari,
the Court of Appeals' conclusion that *hc District Court's desegregation
remedy was proper, the equitable and constitutional principles governing the
Distr.ct Court's power with respect to financing the remedy were satisfied by
the Court of Appeals' modifications as to what the District Court should do in
the future, because (aJ even though it isclaimed that the alleged excesmveneaa
of the remedy causes such funding to violate the principles of equity and
comity, such an argument is aimed at the scope of the remedy, rather than
the manner in which the remedy is to be funded, ib) under the circumstances,
st was not an abuse of discretion for the District Court to rale that the
KCMSD would be liable for funding its share of the cost of the remedy, instead
of miffing any funding in excess of the siau*-lnw limits to the jointly liable
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<is<. (ci :he KCMSD’ obligation :0 fund the desegregation remedy arose
from its operation of a segregated school system in violation of the Federal
Constitution, id) the Constitution's Tenth Amendment reservation of nondcl-
egated powers to the states is not implicated by a fericral-court judgment
enforcing the express prohibitions against unlawful state conduct enacted by
the Constitution's Fourteenth Amenament. iei a court order directing a local
government body to levy its own taxes is a judicial act withir the power of a
federal court, under Anicie Il of the Constitution, and (f) under the Consti-
tution's supremacy clause (Art VI. ¢! 2). the KCMSD may be ordered tr* levy
taxes, despite the state-iaw limitations, m order to compel th< discharge of an
ODiigation imposed on the scnooi district by the Fourteenth . mendment.

Kennedy. J.. joined by Pehnquist. Ch.J.. and O’Connor nd Scaij.* JJ..
concurring in part and concurring :r. the juegment. expresst i the view that
1) the Supreme Cour. had jurisdiction to decide the case; anu (2) the District
Cour. had exceeded its authority by attempting to impose a tax: but (3) any
purported distinction between the direct imposition of a tax by a federal court
and an order commanding the KCMSD to impose the tax was but a conve-
nient formalism, where the court's opinion was predicated on elimination o:
state-law limitations on the KCMSD’s taxing authority; (4) a federal cour. is
without power to order a tax levy mat goes cevond the taxing power granted
by state law to a local authority, where the state-law limitation was not a
subsequent enactment itself in violation of the Federal Constitution's clause
against impairing the ooligation of contracts IAr: I. $ 10. cl 1); (5) even if a
federal court might in some extreme case authorize such taxation, the case at
hand was not such a case, where, even though the limited grant of certiorari
required an assumption that the District Cour.’s choice of an expensive
magnct-school remedy was a permissible exercise of discretion, (a) a taxation
oracr ought not to be considered unless there has been a finding that, without
the particular remedy at issue, the constitutional violation would go unrem -
edied. and (b) there was no such snowing in the record of the case at hand: and
is ) the Supreme Court's opinion, by broad dictum, embraced an expansion of
judicial power beyond all precedent.

33
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October 27. 1987. order increasing
property taxes in the KCMSD
through the end of fiscal year 1991-
1992. The Distr.ct Court s January 3.
1989, order does not support, but re-
futes. the Cour.'s characterization.
The Distr.ct Court rejected a request
by the KCMSD to increase the prop-
erty tax rate using the method en-
dorsed by the Eignth Circuit from
$¢1.00 to 34.23 per S100 of assessed
valuation. The Distr.ct Cour rea-
soned that an increase in 1988 prop-
erty taxes wouid oe dimcult to admin-
ister and cause resentment among
taxpayers, and tr.at an increase in
1989 property taxes would be prema-
ture because it was not yet known
whether an increase would be neces-
sary to fund expenditures. Ac? 511-
512. In rejecting the KCMSD's re-
quest. the Distr.ct Court left in cnect
the 34 rate it had established in iu
October 27, 1967. order.

W hatever the Court thinks of the
Cour. of Appeals' opinion, the Dis-
tr.ct Court cn remand appears to
have thought :i was under no compul-
sion to disturb its existing order es-
tablishing the 54 property tax rate
through fiscal year 1991-1992 unless
and until it became necessary to raise
property taxes even higher. The
Court's discussion today, and its
stated approval of the "method for
flturc funding" found '’preferable”
b> the Court of Appeals, is unneces-
sary for the decision in this case. As
the Court chooses to discuss the ques-
tion cf future taxation, however. |
must state my respectiul disagree-
ment with its analysis and conclu-
sions on this vital question.

The premise of the Court's analy-
sis. I submit, is infirm. Any purported
distinction between direct imposition
of a tax

[as us frii
by the federal court and an
order commanding the school distr.ct

109 L Ed 2

to impose the tax is but a conveaien
formalism where the court's ncion i
predicated on elimination of stau
law limitations on the schcsl di
trict’s taxing authority. .As th « Com
describes it. the local KCMf D po:
sesses plenary taxing powers whic
allow it to impose any tax it chooses
not "hindered]" by the Missouri Cor
stitution ana state statutes. Ante.;
57. 109 L Ed 2d. at 53. This puts th
conclusion oefore the premise. Loc:
government boaies in Missouri, i
elsewhere, must derive their powi
from a sovereign, and that sovcrcic
is the State of Missouri. See V
Const. Art X. 51 (political subdiv
sions may exercise only "[taxj pow.
granted to them" by Missouri Ge
era] Assctnolyj. Under Missouri la’
the KCMSD has power to impose
limited property tax levy up to Sl.I
per S100 of assessed value. The pow.
to exact a higher rate of property u
remains with the people, a major
of whom must agree to empower t!
KCMSD to increase the lew up
S3.75 per 5100. and two-thirds
whom must agree for the lew* to
higher. Sec Mo Const. Art X. 88 IIf
<ci. The Missouri Constitution stat
that "(pjroperty taxes and other loc
taxes . . may not be increased abo
the limitations specified NCITIN wit
out direct vcter approval as provid
by this constitution.” Mo Const. »
X. 516.

For this reason. | reject the art
c.ai suggestion that the Drnr
Court may. by "preventfing). . o
rials from applying stale law tl
would interfere with the willing 1c
of properly taxo by KCMSD.” an
at 56. n 20. 109 L Ed 2d. at 57. cai
the KCMSD to exercise powrr ¢

der state law. State law*. mcl»
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in- taxation provisions legitimate
and constitutional in themseives. de-
fine the power of the KCMSD. Cf.
Washington v Washington Commer-
cial Passenger Fishing Vcssei Assn..
443 US 653. 695. 61 L Ed 2d 523.99 S
Ct 3055 11979) twneiher a state
agency "may be oroerec actually to
promulgate regulations having effect
as a matter of state law may well be
douotful"). Absent a cnange in state
law. r.0 increase tn property taxes
cauid take

[495 US 63)
place in the KCMSD
without a federal court oraer. I

makes no difference that t.ne KCMSD
stands "ready, willing, and . able"
to impose a tax not authontcd by
state law. Ante, a: 51. 109 L Ed 2d. at
54, Whatever taxing power the KC-
MSD may exercise outside the bound-
aries of state law would derive from
the federal court. The Cour. never
confronts the judicial authority to is-
sue an order for this purpose. Absent
a change in state law. the tax is im-
posed by federal authority under a
federal decree. The question is
whether a distr.ct court possesses a
power to tax under federal law. ci-
ther directly or through delegation to
the KCMSD.

N

Arttcle 111 of the Constitution
states that "ttjhe judicial Power of
the United States, shall be vested m
one Supreme Court, and in such infe-
rior Courts as the Congress may from
time to time ordain and establish'*
The description of the judicial power
nowhere includes the word "tax” or
anything that resembles it This re-
flects the Framers' understanding
that taxation was not a proper area
for judicial involvement. "The judi-
ciary . .hasno influence over either
the sword or the purse, no direction

gither of the strength or of the wealth
of the society, and car. take no active
resolution whatever." Tho Federalist
No. 78. p 523 W. Cooke id 1961) tA.
Hamilton).

Our cases throughout the years
icave no doubt that taxation is not a
judicial function. Last Term we re-
jected the invitation to cure an un-
constitutional tax scheme by broad-
ening the class of there taxed We
jatu tr.at sucn a remesy "couic be
construed as the cirec: :moosit:or. of
a state tax. a remcsy ceyor.c the
power of a fcaeral court" Dav-a v
Michigan Deo:, of Trca-urv, 489 US
803. S18. 103 L Ed 2d 591. 109 S Ct
1500 (1969). Our statement in Davis
rested on the explicit holding in Mo-
ses Lake Homes. Inc. v Grant County,
365 US 744.6 L Ed 2d 66. 91 S Ct 870
11961). in which we reversed a jucg-
mcr.t directing a Distr.ct Court to
decree a valid tax in place of an in-
valid one that the State had at-
tempted to enforce.

{<»s US «;

"The effect of the Court's remand
was to direct the Distr.ct Cour. to
uecree a valid tax for the invalid
one which the State had attempted
to exact. The Distr.ct Court bas no
power so lo decree Federal courts
may not assess or levy taxes. Only
the appropriate taxing officials of
Grant County may assess and levy
taxes on these leaseholds, and the
federal courts may determine,
within  their jurisdiction. only
whether the tax levied by those
officials is or is not a valid one " Id.
st 751 6 L Ed 2d 66. 31 S CI S70.

The nature of the District Court's
order here reveals ihst it is not a
proper exrrttse of the judicial power
The rtercse of judicial power in-
volves adjudication cf controversies

%J
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ana imposition of burdens on those
wno are parties before the Cour.. The
troe: at issue here is not of this cr.ar-
acter. It femes the broad class of all
KCMSD taxpayers
pose and direct effect of extracting
money from persons wno have nan no
presence or representation in the
suit. For this reason, the District
Court's cirect order imposing a tax
*as more than an aouse of discretion.
‘cr any attempt *o collect the taxes
from :nc citizens would have been a
hiatant denial of due process.

Taxation by a legislature raises no
cue process concerns, for the citizens'
rAnts axe protected m the only way
that they can be in a complex society,
by their power, immediate or remote,
over those »r.0 make the rule." Bi-
Metallic Co v Colorado Stale Bd of
Ecuaiuation. 239 US 441, 445 60 L
Ed 372. 36 S Ct 141 U91S). The at:-
tens who are taxed arc given notice
and a hearing through their repre-
sentatives. wr.ose power is a direct
manifestation of the citizens' consent
A true exercise of judicial power pro-
siota due procris of another sort

Where money 3 extracted from par-
ties oy a court's judgment, the adjudi-

cation itself provides the nonce and
opportunity to b« ".icrd that due pn>
«-* demands before a citizen may be
depnved cf property

The order here provides neither of

these protections Where a tax p im-

posed by a governmental body ether
than ]
«n USer|

the legislature, even an admin-
istrative agency v» which the legisla-

ture ha* aelegaud taxing authority.
due proreta requires notice to the
“turns "0 t* (aicd 42i: votr.e oppilf
'sunity to be heant See.e g .Londoner
« Denver. 210 US r3. 1A4.W>. i2 |
U 1103. 29 S Ct 70S (1906) The

It has the pur-

109 L Ed 2d

citizens whose tax bills would have
been douolcd under the District
Court's circc: tax order would not
have had these protections The taxes
were tmposea by a Distr.ct Court that
was not "representative" in anv
sense, and the inaivjdual citizens of
the KCMSD whose property (they
later lo.iroeci was at staxe were nei-
ihcr served with process nor heard in
court. The —cthoa of taxation er.-
conea by ivoay s cicta suffers the
tame flaw, for a distr.ct court orcer
that overr.des the citizens' state-iaw
orotccticn against taxation without
referenautn approval can in no sense
provide representational due piocess
No one suggests the KCMSD taxpay-
ers arc parties.

A judicial taxation order 3 but an
attempt to exercise a power that al-
ways has been though* legislative m
nature The location of the federal
taxing power sheds tight cn today t
attempt to approve judicial taxation
at ihe local level Arude 1.11. states
that 7 afll legislative Powers herein
8ranted snail be vested m a Congm.i
L the United States. wn»ch snail con-
sul of a Senate and House of Repre-
sentatives" (Emphasis added.) The
list of legulative powers in Article I.
16. cl 5. begins with the statement
that Itjbe Ccnfrm shall hate Power
To by and codect Taxes .. Aj»>
have said, "{taxation 3 a legislative
function, and Co ;mo 3 the sole
organ for levying taxes" National
Cable Tciensuin Aian. Inc v United
States. 41S US 336. 340. 39 1. Ed 2d
370. 94 S Ct 1146 (1974) (csung Art;
cl* L J# cl 1)

True, today’s oxmp % not an
ttance of one branch cf the Federal
iTovemmrni invaamg tbr petmnoe
of another St ;o .r.ttead iw that
brings the weight of fed#.ai‘authc4-
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v upon a locai government and a
State. Thia docs not detract. how.
-ver. from :hc fundamental point
that the Judiciary is not free to excr-
210 ai! feccrai power; ftsay exercuc
inly the

493 US 6)|

jucicial power Anc the
important ctfccts oi the taxation or-
ter Qiscussea here raise additional
federalism concerns that coume<
against tne Cour. s anaiyiis

In pcrr.aos the leaoir.e case con-
teminc desegregation remedies. Mil-
; , Vv Braaley. ;33 US 267. 53 L Ed
:d 745.97 5 Ct 2749 (19775. wc upneld
a prospective remedial pian. not a
'money judffatnl.” ante, at 54.109 L
Ed 2d. at 56 against a State s c.airn
that om.ciplcs of federalism had
teen icr.oreo m the pian » implemen-
tation in so dome the Court empna-
urrd mat the District Cour. had “nei-
ther attempted to restructure local
*overr.mrntai entities oor to man-
:ate a particular method or structure
istate or locai ir.ar.cu.c “ 433 US. at
291. 53 L Ed 2d 745.97 S Ci 2749 No
tucn xuurancrs emerge from today s
tecuion. which endorse* federal-
twit intrusion mto these precise
matun. Our statement us a cate de-
cided more than 100 yean ago should
apply h»»re

Thu pow*-' to imp»w« burdens and

raise money u the highest attri-

bute of wt»f»itoil. and it eter-
cued. tr»L to raise money fee pub-
lic purpoM onir. *cdL second, by
the jw r «f tetuiatiee authority
only It u a pow”r that has no<
teen ntendrd to the .nadsciajy E>
pnruily it it beyend the fwrwer cf
the Federal ;udic4xry to auume the
plat* of a State m the eservy* of
this authority at core so delicate
and so important. * H**w v C.ty of
Watertown.
22 1. Fd 72 4(19741

19 wall 107. 516 117. *S»nd«ftl

Tho condnemcnt of taxation tn the
legislative branches, both in our red-
oral and State Governments, was not
random. It reflected our ideai that
the power of taxation must be ur.cer
the control of those wno are taxed
This truth animated ail our colonial
sr.o revolutionary history

Your Memorialists conceive it to
be a fundamental Principle

vuhout wmcn Freedom can r.o
Where exist, that the People are
r.at suojcct to any Taxes but suer.
as are iaid on them by their own
Consent, or by those who are .e-
gaily appointed to represent them
Property must become too precari-
ous for the Genius of a free People

d*s USoi
which can be taken from them at
the Will of ethers. *ho cannot

know what Taxes such people can
tear, or the easiest Mode of raising
them: ana *bo are not under that
Restraint. which u the neatest Se-
curity against a burdensome Taxa-
tion. when the Representatives
themselves must be aiected by ev.
ery tax imposed on the Peop.r"
Virginia Petitions to King and Par-
;ament. r*ecember 1ft. 1764. rr-
pnnted in The .Stamp Act Cn»u 41
E Morgan ed 1952»

The iKrwrr of laaauco is one that
the Fxderal Judiciary does net ;**e
In our system “the legislative
department aim* has *ocr» to the
»«arta of the people." The Federalist
No 4ft. p 334 (J Cooke *d 1%1 J
Madiweil foe it is the lectshstur*
that is » countable la them and nrp
jfWRta Iljeir will The authority that
»-uid levy the tat at swwie her*
man* none of the** juahUev Our
F<deral Jodxiary. by doMgn. is wa
cepreetiUlis* or rvetwnnbi* ta the
p*opde us « political *nw . it is md*
Federal fudgW do t*4 aw
j*nd oa the popuhsr will for thesr

b
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ends of the spectrum one mother was freed from ﬂnson without having to
disclose the location of her daughter,” while tho other mother must reniain
in prison until she discloses the whereabouts of her son.**

_ though the outcome* were extremely different, both ense* cmpha.
sired the child* best interest and safety “as the primary concern. In
lluukmnht. tho Court feared Mauricc'a safety and believed hiis life would be
threatened if the mother uns not forced to reveal the location of her child in
contrast. Congress feared Morgan's daughter's safely ami welfare would be
threatened if Morgan u-0i fortrd to reveal tho location of her child "

The Court™"declnon in /fou*mgV Is significant bccaute it illustrates
the attitude prevalent in today™ society of protecting a child's safely ond

welfare at all coat* The Court went to great I_engfths_ In attempting to ascer-
tain the location of Maurice to protect him, including denying an individ-

ual her right to constitutional protection.
thlrjra 1. [/ruill
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CONS'11TUTIONAI, LAW— Principles o' Comity Prohibit Federal Courts
from Directly Imposing Stole Tux I-cvy Increases. Fcdciul Courts Have the
Authority, However, to Order School Districts lo Levy Tixcs in Kxccss of

Limits Set by Stale Low lo Fund Court-Ordered Desegregation Plans—
Afutoun v. Jenkini, 110 S. CI. 1Gfil (1090).

[. imitouur/rioN

Several students brought suit against the State of Missouri and the
Kansas City Missouri School District fKkCMSD'l alleging racially seg-
regative condition* m their school district.] The federal di strict couit found
the State and the KCMSD had failed to ;jiminato all vestiges of a previously
mandated dual school system and hclj both in violation or the Fourteenth
Amendment.!

Itoth defendants offered proposals to remedy the constitutional vio-
Istion I The district court adopted, in large part, the remedial plan proposed
by the KCMSD and ordered both defendants to finance the plan+ The re*
medial plan foeu-cd on compensatory educational programs rather than
mandatory busing * The scope and cost of the remedial plan were unprcccd*
enlcd * initially, it included programs 'otaling in excess of 1*7 million over
three years *
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Although thr KCMSD was cooperative, it was unable to implement the
desegregation plan because state lax Inws prevented the school district from
funding its share of the plan.* Consgquently, the district court enjoined np.
Pllcat_mn of the State's tax laws against the KCMSD for one year to ensure
ull financing of the plan,* On appeal the Eighth Circuit affirmed the scope
of the remedial order hut remanded on the issue of cost allocation.™
~In the meantime, the sco&e nnd costs of the desegregation plan ronttn-
tied to rise 1L To ensure the KCMSD could fund its Tising obligation, the
district court imposed a property tax increase in the school district 1L The

JenVIni v Missouri, *55 F 34 a! 1590 m2 Unties ef tubieejuenl lintflfl reuit ardent Py t#
time certiorari »at praMed. JmUce Kmnedy nntnl the allocatinue fnt the eapilat imrrr'mrnt
end mapnil yehnol plani alone had nan In mere than lir-0 million Mismuii » Jenlnni, 110
sn.imi.t«anwii

S Jenkins 'y Missouri, 639 1 Supp 19.4MW D Mo 19*31, tiffd os mo.fiZirrf, KOI F 54
r57 ISIS Cif 19M1, crrf rfroicd. t'l tJR *10 119*71 tfndrr Misruurl law. the KCMSD is
aothnrtrrd to lery property leirt at a rite rf $1 75 ,Eg; ||%a.Tliened value In np*Me and
maintain Ihe diitrirva erhooii Jenkloa © Mlirmirl. FLOI1 1315frllinf MO OIKSf ail
X, till Any Inrrras* In the laa le»y re*uim >eler epproial 11 Idling Mrs IJiiNST rrt X |
I1) AniIncreere up to || 99 par | too siimit-1 laloe rmjiilrrs the apprnsat »f a umpt* me/oeiiy.
an mcreeie ato*r I> 15 p»i 1100 aiie,'»d «slu* *mullet a I»» tinrds ma/milj hi fr'imf M>
CONST art X.| 111 School tend lisurs fit eapital Impcmrmenli and cnnylnictleu alio require
a Mn thirdi majority 1d Iciting MO ttrv STAT t l«H 151 119*411 AdditKmxlle. a ttatu” ry
rnllhirh ptoinron operate* to furthrr rrdure thrdi'trut *M 1 Iny I Idling MI> PIV STAT t
if.tonrSupr 19SM

i JrnVins *Missouri. 419 F Svrp all* |V dIUMtiw Il r'W Ilr iHrn inlie « M
district had cnnilitrnlly yejeried the schoe! board s prior stirmpts to injrene Ihr picprrty Us
Icty Id ; rrr aflo JenVini s MinouM. SIS F5d at 1915 Id'tcuitlog KCMSD s pretarai
attrmpts toincrrair ID Us lecyl

to J*nVMs» Ninm t H}FUtI? (NIMiC tr. 19%4*c»# dnled,4*1US 91lftr|*Mi
9b» Eighth Cirruit C-urt uf Appralt ivfgntrd thr e<*ds of |), drtrgtrgilirei plan si «>! «
equally dmdrd teMren li e Suie *n4 the KCMSD ) trying Millikrn » flradter. 139 US
2075791197711 On remind thr dittdCt rourt fnund th» Stair 7*.T at fault, thr KCMSD t',1 st
fault, and hrtd h*th p-mtlp and srrrrallp li«Mr JrnVins « Mitwurl, *f5 F 2d el tV**fp.t.ej
the dutrirt cc-urt'i unputdlihrd order ditet July 4, 19*9, t*pop at Its TXwStitrrt nnprl
W cflhrcsili f« t*srraiwi First, Ihr Stair rirstrd thr srtrrfstrd tch-irl sirt>sm [l The
KCMSD mrirlp Implrmeotrf thr sjstrm as frhulicd hy Munult law ld Ath.- {hwt fivd
todr-.rprrpi'r thr schorl sysirn aftrr I*e Rrvun driiimn In 1951. thr disteit caurt r»!i>*sllird
"thr prrton who starts thr fir* has pirr responsibility for thr Jrm ps csusrd than thr p« e«
who fills Input It out* Id fitting thr dutlKt rourt’'l unpobluhed rrdrr dyird July 4 IMT.i' p
»p st 131 VccM, tir KCMUIl «yinryl'ly Infinlrcr m«r itan J'.t ftit# fliy Id li.i-.pllr
il itnct rruit s unpulbshrd rrdrr dsted July *. 19*9, shyrp st | tl Allh- rph thr Suir a- 11V
KCJIWI wrrr hrtd yocntly and trrrrally bahtr. thr district <*urt IrfssH 14 psss Ihc K'."MsDs

find.eC thrrtfallU thr Stair Jrntl't + Missouri. (75 F S«rp tW .IIIIW || Mr rfCJ
in port. ) .
iwm.w i . .
» “Wlgfole <72 v st 1 7y b Lt
PJD« : @ pup«t*<W?  eofiilttm *nc*me
17 11 Bl 4131 Frrr#H) (11 iMFrai#. F treg| T
KCJ45D t# iiiu f fISO in (»fs(»| *>>-| o J

tfr «!»b» It #>J f*Ftitriid#fil» f'iiw i a.l*in IU
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court of nppenl* nffirmnl thr ropert¥ tnx incrense but cautioned the district
court to use less obtrusive methods in the future.”

.. The Stale, contesting the scope of the remedial pinn nnd the_power ofthe
district court to levy property lax Increases, petitioned for certiorari." The
%Jar)l(%grt]ajlles Supreme f'nurl grnnted certiorari limited to the issue ofjudicial

The Supreme Court held, reversed in part nnd nfTirmed in part.” The
Court _unanl_mous|¥ reversed the appellate court* decision regardl_n? the
direct imposilion of a properly tax " Hie Supreme Court held principle* of
comity prohibit federal district courts from directly imposing tax levy
increase*.'s  On the broader question concerning judicial taxation, a
divided Court held courts have the authority to ordersrhool district* to, levy
taxes in excess of limit* set by stale law in _osrijer fo remedy constitutional

' ' (ITCO)

violations ” Mmwium v Jtnkim. 110S CI. Ifi

Id 1" L.'fhlh I evtnil f'mul rd .Sppr,l« m].’IJ.O,—I th»* | SI Irvume !ee lurdiiip bh Bppssl
Jf*-tircr Xliumiti, *55 F 74 It |3|5
13 IJmVmii Miimhjvl, *55 F54 *1 1311 9hf cpurt of Bppcaty* diKunlyn irpynlipg
fil .rc Mixlinn hr<-im» > point of conlcntion within upreme Court Tin controicriy
on %0’[ €l the ippelDle rourt «itnnNion m-~)ir-H the dixtrict court * order or (<«
limply drritim Crrii/n| F*?t [l The lyinnn feydi
Wh.Ir we alTirm Il.>»> BMInni Ih*t ihe en.(Jt I... leten to Ihit pmnl. ++ we deal wllh »n
MI c-»nCrrmr-Ir »e Ihmk it oppfepyitle toennnder the proeedurrx whirh the ditinrl
rsurt iheyld tire in th# future 5Ve belie,e i preferable ineilird for future fundiop
>f KtM%b M- riim n under |h9dullut cevrt* deleter(allon orden If t< aulhnrne
Ih, *sih'r) he.nd In luhmt aj'rfeued leiy tn Ihe colteetlan Buthoritiei *4r~iuale In fund
belfl. irubehntrlaihire rf lhe <-ntnflhe deyepietiliMiyrncrrni ordered hy the
di*lri«t emirt Cmjoty and «|jte yirtferiliei iheuld then be enjoinrd from arphinf
lhme Muie,,i, rnnitilulmnat ard tutul«y limltttfoni that Uesild limit m fed rce lhe
leiy I, h , the emmrnl yiihmilledby the Khm 1 Irnrd
trrimi, Itiueuu.*55 F54 at 1311
11 Mrtmaotl* Jenimi, linf* Ct 14M. |r.59i|]900i

I* hi at tr//

« N Y%truer

17 ffylltejr.i

I* Id atIvT

I* 11 at IMA tth.le the 'i.tuer Cenrta decluru rintiof d»«n lhe diitnn rourt'i

ren n M [Mi »/ 1 111 leiy luirne eat irninim-.it. ill deeiiian afr.rmiet the c-u*t -f

7 M lifuilM i or»e peeriare.l m|»h eeiirieiniy  Fite Juitirri lupym.ted the
m sli'eilnnMdri + -deetingjud-i.,1 authility la e. *» leiylof el Inn. hit Im epjeued ,1 Id
o oI1* Juilueo tth,le. fle—i— ttiiihill, I'lvl-ua. i—d JUeteui rmpruel Ihe mryarlly

leityrei Kennedy, Ot**nerr. fud i, and 1’31111 Juitrre ghenxuul itoninH rn the
feTf—rf hit diaaf,t-| will, the mime,|y ! nlieeiate f.f
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Il DISTRICT COURT TAX INCREASE STRUCK DOWN ON I RINCII1.ES OK
COMITY

In striking down tho district court™ tux levy increase,” n unonimoui
Court accepted tho Stoic's argument that court imposed lux increases violated
principles of comity.ll Justice White reasoned the remedial powers of
federal courts arc limited by a duty to Ghow 'proper respect for the integrity
nnd function of local government institutions."2l He noted the district court
failed lo properly consider this duly and intruded into an area reserved to
local government by directly imposing an increase in the school district™
property tax levy.ll Tho district court order disregarded principles of
federal/stale comity because less obtrusive methods were available.ll The
Court concluded the district court abused its discretion and reversed 11

11 COURT OK APPEALS' “MODIFIED* OHUEK DEEMED CONSTITUTIONAL

Arguably, the case could have been concluded at this point, but Justice
White, writing fur the majority, went one step further, lie construed the
court of appeals' discussion concerning future taxation a* a 'modification*
to the district courts tax orderll and endorsed the modification as consti-
tutional 1! The court of appeals' order permitted the district court to Il)
uuthomt the KCMSD to increase ill lax levy to finance the desegregation
plan, and 121 enjoin the application of state laws that prevented the KCMSD
from raising adequate fundsll The majority implied the federal judiciary
bad the power to indirectly order a local government boJy, such as a school
lhiuiJ, to increase' lac levies in vsccsa of state law limitations

Justice White considered the distinction between the district court's
order and the court of appeals”'rnodifiCiifloti* crucial. The district cuuits
order was a tax imposed directly by the court, it was issued fur a specific
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amount over a specific period Il The court of appeals' modification, on the
otber hand, allowed the district court to autborirc the KCMSD to levy tax in-
creases in the futurn." In tho first instance, the taxing authority rests di-
rectly with the district court; in tho second instance, the school district im -
poses the increase. Justice White preferred tho court of appeals”approach
because it placed ‘responsibility for solutions to the problems of segregation
upon those who huvo themselves created the problems.”ll

Justice Kennedy, concurring, characterized the distinction ns a
‘convenient formalism.*ll He refused to construe the Eighth Circuit’s dis-
cussion on future taxation at a “modified* order and insisted the appellate
court’ discussion was dictum 1l He argued the appellate court's discussion
of future taxation merely outlined u "preferable* method to secure funding
for desegregation in the future.l

Deriving its taxing power from the stale, Justice Kennedy argued the
KCMSD rjuld only imposo tax levies that comport with state low." Tho court
of appeals’ 'modified” order, however, set aside slate luw limitations, thus
permitting the KCMSD to exact a higher tax Il In doing so, the federal court
expanded the school districts power to tax. Die tax, in essence, is 'imposed
by federal authority under a federal decree.'l” Justice Kennedy questioned a
courts authority lo impose such taxes and strongly disagreed with the
majority s assertion that federal courts have the power to nuthorilo school
districts to levy tuxes in excess of limits set by state law." Justice Kennedy
considered the assertion an unprecedented expansion of judicial authority
with little constitutional justification 1l

The opinions of Justices White and Kennedy present contrasting
views of the broader constitutional question: whether the federal judiciary
has the power to authorize tax increases lo remedy constitutional violations
Jo-tree While adopted the position the federal judiciary has the power to order
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local governments to levy tax increases to remedy constitutional violations'*
even if the tax increases exceed state law limitations." Justice Kennedy
argued the federal judiciary lacks the power to impose such tax increases,"

IV. JUDICIAL TAXING AUTHORITY

The State challenged the court's power to tax on three grounds: (I) it
violated Article |1l of the United States Constitution, (2) it violated the Tenth
Amendment, nnd (3) it violated principles of cghily nnd comity.”

A. Article HI

Article I11 of the United States Constitution makes no mention ofju-
dicial taxing nuthority,” The power to levy nnd collect taxes in assigned to
Congress in Article |, Section 8" The nbsenre of the word "tax” in Article
I11, coupled with its inclusion in Article I, indicates an intent by the Krnmcr*
of tho Constitution to exclude taxation frorn the functions of tho judiciary.”
This interpretation is consistent with political mnxims of the Colonial nnd
Revolutionary War periods nnd *rericct|s| our ideal that the power of tax-
ation must bo under the control of those who n*- tnxed *"

Justice Kennedy cited Davit v Michigan Department of Treasury"”
nnd Ifotri Isikc Domes u. Grant County" to further support the argument
ngninstjudici.il taxation. In Davis, the Supreme Court declined to correct
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‘an unconstitutional tax scheme by broadening the class of those taxed.™’
[The Court refused to replace the itvalid tax scheme with a valid ichorne
because the remedy “ could he construed ns the direct imposition of n stnte
jtar, n remedy beyond the power of n federal court "*'

Similarly, in Most* lake Domes, the Supreme Court reversed n judg-
Jmeat that directed a district court to replace an invalid tax with n vnlld tax "
jTLe Court acknowledged the judiciary had the power to determine whether a
;tax was valid, but the judiciary did not possess the power to nsscss or levy
‘taxes.** In Jenkins, Justice Kennedy noted other circuits facing funding
‘problems for remodinl decrees linvc refused to interfere with state nnd local
| financing ** The Eighth Circuit, however, is the only circuit upholding

'judicial taxation.**

Proponents of judicial taxation, including Justice White, rely on
1Griffin = County Schnot lloanl w In Griffin, county officials refused lo levy
Lues to operate the county's public schools.*" As a result, the county's schools
were closed * The United States Supreme Court found the closings were
designed (o avoid integration of the county's public school system™ nnd
ordered the schools reopened.** The Court in Griffm went on to stnte it could
‘require the Supervisors to exercise the power lhnt is their* in levy taxes to
raise funds adequate to reopen, operate, nnd maintain without racial
diicriminntinn n public school system
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Proponents osncrt Gnffln is consistent with a lino of cases supporting
judicial taxation.'l Justice White relied heavily on one case in paiticulnr—
Von Hoffman v. City of QuincyV According lu Justice While, Von Hoffman
stood for tho proposition that *n local government with taxing authority may
ho ordered to levy taxes in excess of tho limit set hy slate statute where there it
reason based iri the Constitution for not observing tho statutory limitation.*4
Tho majority in Jenkins held tho KCMSD had an obligation under the
Fourteenth Amendment to operate a unitary school district*-* Consequently,
the district court could order the KCMSD to increase its tax levy in excess of
(late law limitations lo fulfill its constitutional obligations.”

Justice Kennedy attacked the majority's reliance on Griffin. arguing
tho passage cited by Justice White was dictum and had no application to the
current ease *> According to Justice Kennedy, Ihe dictum in (inffir stood for
the proposition that federal courts have the power *to order the locul authority
lo exercise cutting nuthority lo tax.*" The modified order endorsed by tho
majority, however, went beyond the scope of Griffin by permitting a federal
court to authorize a local school district lo exercise its taxing authority in
excess of limit* established hy stale law."

Justice Kennedy also disagreed with Justice White's analysis of Von
Hoffman.? In Von Hoffman, Justice Kennedy noted a state's limitation on
tho city's power to tax had been held unconstitutionalll When thu invalid
limitation was removed, however, the city's original grant of taxing author-
ity remained Il Therefore, tho city could levy taxes within its prc existing
nuthority to meet its contractual obligations According to Justice Kennedy,
Von Hoffman did not suggest tho city could levy taxes beyond its original
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grant of authority.” Ho distinguished Vun Hoffman from Jenkins, noting
nothing suggested Missouri’s tax laws were unconstitutional "
Consequently, ho concluded there was no constitutional justification for
setting them aside."

After attaching Griffin and Von Hoffman, .Justice Kennedy cited a
lino of“more .Movant™ coses including Heine v. l.cvce Commissioners and
lInilcil Stales v. County of Macon * In Heme, bondholder* brought suit
against the levee commissioners for nonpayment of bond obligations " Thu
levee commissioners resigned llictr positions.” Consequently, the Court
was unable lo issue a writ of mandamus compelling an official to collect the
taxes to satisfy the I>ond obligations.” *|T|hc Court held that it bad no power
to impose a tax in order to prevent the (bondholders' rigbt|s| from going
without a remedy.*"

Similarly, in County of Macon, the petitioner sought a writ of man-
damus compelling the County to levy nnd collect taxes sufficient to pay a
judgment on delinquent bond payments * The County, however, was unnhlc
to levy and collect laxr> 'sufficient lo pay thu intcrcil annually accruing on
the hondV due lo state law limitations.” The Court held it locked the (xiwer to
order n higher levy not authorized hy state law "

Justice Kennedy concluded from these cases that u federal court lack*
the power to order lax increases that exceed state law limitations unless the
limitations ore subsequent enactments *iii violation of the contracts
clause Justice Kennedy conceded a limit on judicial power may. in some
circumstances, prevent .l court from providing a remedyll Such a
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possibility. however, is simply the iinttir.il and "necessary consequence of
nny limit on jndirinl power.”™

Il The Tenth Amendment

The State argued the court of appeals”modification violated the Tenth
Amendment* The Tenth Amendment tn the United States Constitution
reserves to the states nil power* not delegated to the federnl government or
prohibited by the Constitution."” The State argued the power to levy taxes to
operate public schools is a power reserved to the states.'”” Therefore, a federal
court order interfering with n state losing power violates the Tenth
Amendment »

The majority argued the Fourteenth Amendment permits the federal
courts to disestablish state institutions that deny equal protection of tho law.']
Justice White stated- "The Tenth Amendment’ reservation of non-
delegated powers to the States is net implicated hy n federal rourt judgment
enforcing the express prohibitions of unlawful sta’r rnnduct ennrted by the
Fourteenth Amendmrnt Missouri's lax limitations prevented the
KCMSD from complying with the Fourteenth Amendment's command to
operate a unitary school system.*” Consequently, the federal courts arc
permitted to enjoin the application of tax laws preventing the KCMSD from
correcting it* constitutional wrong**

This view is problematic because it permits n federal court to ret aside
constitutional state tax laws .Tuxtire Kennedy found the Missouri tax laws
limiting the taxing nuthority of its school districts valid; Ihe Inws violated
no specific provision of thr I Iniled Stales Constitute i”
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C. Equity nnd Comity

The Stale maintained tho district court's funding order was excessive
and therefore violated principles of equity.** Although the conts of the mag-
net school nnd capital improvement programs alone had risen in excess of
f |f>0 million,*> the majority refused to address the unprecedented cost of the
remedial order. Justice White interpreted the States argument as attacking
the scope of the desegregation plnn rather than the mnnnor of its funding nnd
concluded tho issue wan outside the Court's limited grant of certiorari.”

The State also argued the district court's interference with stnte tax
laws violated principles of comity.*” The district court held the Stale ond the
KCMSD jointly and severally liable *= Consequently, if the KCMSD could
not meet its financial obligations, the district court should have passed any
funding shortfalls to the Stale rather than enjoin the* application of
Missouri'* tax laws.?' The majority rejected this argument nnd concluded
the district court did not nhuse its discretion hy requiring the KCMSD to fund
its full portion of the rlrsegregation pinn."

Justice Kennedy found merit in tlio States arguments nnd concluded
the Court Jind a duty to review the district court’ clioice of remedy liefore it
addressed tlie issue of judicial taxation Ur maintained that if the lower
court choice of remedy had been addressed hy the Court, the constitutional
question of judicial taxation could have hern nvoided ** According to
Justice Kennedy, the district court operated under the assumption its remedy
was ‘the only possible cure for the violations it found *2* This assumption
was not necessarily true There was no indication the lower court con-
sidered less cosily remedies that wnnld have precluded thr need for judicial
laiatlun ™

Justice Kennedy insisted the majority failed to exercise the proper
degree of prudence normally practiced hy the Court when federal courts
i-trmle mto the affairs of loral government *” Prudence demands the
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iJiatrict court properly consider any remedy that would correct the conslj-
tulionol violation without causing u funding crisis.[¥ Justice Kennedy went
on to assert “that (if a federal court might order taxation in an extreme cate,
the unique nature of tho taxing power would demand that this remedy be used
an a last resort."19

Although the district court acknowledged other remedies were jiossihle,
the court failed to pr<, »rly consider them."* Instead of reviewing less ob-
trusive remedies, the district court pursued an intradistrict remedy un-
precedented in scope and cost."! In essence, tho remedy attempted to make
thu entire school district u magnet district.[,l Tho Supreme Court, however,
haa never endorsed a desegregation remedy of such magnitude

V. CONCLUSION

The Supreme Court in Drown v. Hoard of Education IDrown lit
directed federal district courts to use their equitable powers to dismantle scg
regaled school systems.”* Since Drown Il. the Supreme Court has been called
upon repeatedly to define Ihe permissible bounds of court action."* Mutouri
v. Jenkim reflects the Court's latest attempt to define those bounds
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icncumnfi  AuufJdinc lo Juslic* Kennedy. Ih* ditintl m il | »J Ihr sulhtnlj lo *lirm»|*
isnsl discrimination, il did net lias* t-* authnsity. hourut. la i>k|* td-xalional [*Ik) U «m
1676 <K*nn*dy. J . <vncuilin(l

112 13 *1 1677 iKenntdy, J . coocurnntl

lid 13 si 1676 iKcorcdf, J,concumrcl Jgilta Kir-r»rd;antluful If* Jut/Kl(wa i
im.«il| ann h-tit* ul/ iimdif |[«*»Ui 1J al 167? iKmntdy. J, cvnc.rnnjl  AK-rdiof is
Justice Kennidy, sir luiicstlsn |h* sluJdsnli* isnitilytxnsl n|hlt -ill (a ssilh-vut -sf-vly
units* I1* crtlil* Mlicl disinel mlutrwd it,U * iMp-It Julrut *iu((<ill thst Ih* isr.rJ.et
etriiinlinvar |*il lwhast Jih (li(>lim | easts st.uulj Inr U«n J>tt>; lend st iriiir«« ‘I
lo d«*l =ilh 11*inltlssi* I1J .Ksnnsd*. J, c*nc>iiiii.<i Juslit* Kua-idf -st an-illtif is
thsratliru* Ih* Ctuil's pail d«ts(it<alicn dsuiisr.t st iniafTmttil 13 (Ktontdr. J*
concurring!

11 llrt-n * Heard of Kduc . 31t tI1 & 2> [I>HH llrt-n 11

116 13 si 300

116 Stf.tf firt*I>» CvualrSthocdlld.391 US UJUVC4HIlall.r< courts ma» et*J-I|
irilt(TSlisn -her* sliaurtsli.fi tl finssl racial tsinsr* fail* I« sUinh istisli/ sdmlifiit**
ssh-ulsl, B-ana t CToilUlt H nllitlc g Ihl ti Mut, 177U S 1 113 J 1l thudding spurts s»*7
authcrur taim f rstisl I*Isn.iir< «>4 slinslicn cf clad slitndsnrt rm i torras-V " 1
ditctiiainslIsrr oits-nr, 1 'n.IsJ Sislts t Sdlond Nsik C>!f Oi »l fdti . 10? I i thllU't*

Conslilutioiuil lLaw 2X>

The decision is controvcrsiol bccau-i it pulls into conflict two basic
principles of our democratic society The first principle involves the notion
thst the power to tax must rest with the people through their elected repre-
sentatives The second involves the equal protection clause of the Fourteenth
Amendment. Pitted against each other, these two principles present a novel
constitutional question, which principle is preeminent? The majority con-
cludes the Fourteenth Amendment is preeminent "> A federal court, exer-
cising it« equitable powers pursuant to Drown Il, rnay order a school district
to levy taxes in excess of stale law limitations to ensure funding of its deseg-
regation plans."*

The Constitutiun. however, docs not include taxation as a function of
the judiciary A federal court decree setting aside state limitations on a
school district's power to tax removes the taxing power from the people nnd
vests it in tho unclectcd federal judiciary. In this regard, Mmoari o,
Jtnktnt disregards tho basic principle that the power to lax rests with tho peo-
ple through their elected representatives More importantly, tho decision
disregards the Constitution's balance of power among branches of govern-
ment Stale legislatures and the Congress have the power to levy taxes State
and federal courts do not A court may declare a legislature's taxing scheme
unconstitutional it may not. however, craft tax schemes to remedy every
state's violation of the United States Constitution.

The majority insists it merely aulhoriicd the School District to levy
Sstck sulficicnt to redress the wrong "* Yet the KCMSD had no authority to
levy lasts in excess cf limitations set by state law. The KCMSD's authority
fer su'.h a lax derived from the Court, not the state legislature. Was it really
necessary fur the Court to vc.t itself with such power?

The Supreme Court often has expressed the need for judicial restraint
In the past, the Court ha> refused lo address constitutional questions if some
ether method is available to dispose of a case The absence of judicial
restraint iri Missouri v. Jtnktnt is purtling Desegregation could have
teen achieved by other means, the Court did not have to reach the consti-
tutional question cf whether it had the power to order school districts lo levy

d courts rai; tnj~*n applnatssc* of list* Is— dttifrvsd lu rmp*d* d.imxr-Ilifif tl tm lir c
<-*UW i, uni Kflxs* SiSmltka.lllUS 1691I»7J|ilulJirx cults nq sulnsru*
4nms -6# upmJi i* eliminate U (ir(ilus u*flit tl« dnIrKI*. MiltiSsn » llradlty. 4iS
t3 717 W*11) iM-Hilm 11 t-SJ-nf cv.rU I=* m4 sedsf inUiJuliK | d*t*fir(*UM| fisrv I-
"741) r.(rq g iM/tJdaliHIdi|*I< u(ii(il-isi. MilliXin » Ursdlif. 433 US J67CIS77I

flrn )llli.tJi*j[ nulls ni) *rdar («n)<iiiiUi; at iiis liil mliKslisn |.]i(itni I*
itfiiliu tim il s.slsts-Ml

117 [liiM ni Jit Sin 110b Ct *11166

14 13

ID 1J

IM .« f/siu* t t'niisj Suits 110SCIl 4?).4Ull7)0i. ts* tlu aiUssJsi *

svsss Villry Xult-rilf. ?2S7UB U . JI7 IISMItUrsrJtn J n*u-.Ti*fl(*ll« Csuil ->11
*EM Ol <» *ri*lillwli -*1"usUsssi illfs-s Il sis*yststf 1Isbi ctUsl (it-ni tfs<l|
«>s**W r*S)U 4.ir*ssdsi*|
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taxes in excess of slate law limitation*. lloth the KCMSD nnd the State were
held jointly nnd severally linblc.M The Court could have avoided tho
question hy simply pnssing the KCMSD's funding shortfall to the Stale.

Furthermore, if n constitutional tax scheme must he set aside to rnnblo
funding of a desegregation pinn that is unprecedented in scope nnd cost,
pernnps the district court's choice of remedy should he questioned Tho
current plan calls for expenditure* of hundreds of millions of dollars to cure
the constitutional wrong—an amount for in excess of the State or the
KCMSD's funding ability. The logical effect of such a high-cost remedy is
an increase in white flight from the KCMSD to avoid unwarted increnses in
properly taxes ns well as nn overall reduction in stale services and pro-
grams.

The long term impact of the Court's decision is difficult to ne»rss
Could it mean, ns .lustier Kennedy suggested, thr door is open for the Court to
assert its newly-found taxing power to vindicate constitutional violations
'in cases involving prisons, hospitals, [nndl other public institutions? Or
is the Court only willing to exercise snrb an extraordinary remedy 'in the
compelling context of school deSegregntinn7*m

Kr.rl Tnut Oftea

121 i»]icc H
122 Mirnil « J»nsl«w. ItO Sri .< IStS <K»-nrSf. \] . re~<vf*.r|i
tlJ M <kt*r*4f. J, renntrni'fl

CRIMINAL LAW -Parents or Persons Standing In Loco Parrnli* ton
Child or Minor Victim Are Not licyond the Reach of the lowa Kidnnpping
Statute—SIntr e, Siemer, 45 N W 2d S+>7 (lowa 1990).

I. iINfltOnUCTION

'ino facts of Stair i» SiVwrr' are chilling Defendant Larry Siemer
was the live in boyfriend of Donna Simmons.” Donna's seven-year old
ion Tracey nnd tcn-yenr old dnughter April lived with the couple ”

In late 1987, Siemer began physically abusing Tracey.” After
Christmas, Siemer removed Tracey from the family living quarlois and
forced the child to live In a dark nnd dirty room in the basement of the
home * During the three months Trncey was confined to the basement, he
suffered various kinds of torture from Siemer on a regular basis.* Trncey
was handcuffed to his bed each weekday from Ihe time he arrived home
from school until 6 30 the next morning > On weekends he was locked to his
bed for the entire two day*.'

Ironically, Tracey saw his sister April daily under Sirmer¥ perverse
rulrs' April was allowed to give Tracey some food each day, nnd was
given the 'privilege* nf unlocking Trncey from his bed every weekday
morningT o secure the girl's cooperation. Siemer promised April a sim-
ilar file if vhr rver revealed Trarey’s plight *

At (tf.sl. Tracey testified Siemer routinely lwnt Inin, «u»prndrd him
from the cmling, cut him with a knife, scalded him with hot water, suh-
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Taxation and Desegregation: Pushing
the Limits of Federal Courts’ Remedial

Powers

Randall H. Warner

Federalecu/it murynot artets o' levy lajet.!
(Sltale policy mutt five way when it optratei la hinder vindication cffederal

Introduction

In the thirty-eight years since the United States Supreme Court held that
segregated schools violate the equal protection clause of the fourteenth
amendment/ the federal courts have been overseeing school desegregation.
During that ume. the Court has attempted to define the scope of federal judicial
power to effect desegregation.* Ni=mwEv. Sk =is the latest Supreme
Court pronouncement on the role of federal courts in the desegregation

process.

In Jer.ktns. the District Court for the Western District of Missouri
ordered the Kansas City. Missouri. School District (KCMSD) to desegregate.*
and further ordered the State of Missouri and KCMSD to split the cost of the
desegregation lemcdy.” The school district, however, lacked the funds to meet
its obligations under the desegregation order because of state law limitations on
its tax authority.* Thus, to raise the necessary funds, the district court ordered
aproperty tax increase within KCMSD.* The Court of Appejls for the Eighth
Circuit affirmed, but directed the district court to use a less obtrusive method

1. lake llsmo, Inc. v. Gran: Couniy, 365U S. 744.752.reh'r denied. 366
VS. 547 (1961)

2. Nirth CiicL-i Sate Bd. of EJuc. *. $«*««. 402 US 43. <5 (19*1).

3. Bio-n v. Bd. cf Edge.. )i7 US. 48) (195%).

*m  Set.if.. Gnffin v. County School Bd, 377US. 211 (1964). Swjnr. ».
Chul*i*.Vudi*r«n Bd cf Edge. 402 U.S. \. eth'g denied. *01 U.S. 912 (1971).5-..v..
<« US. 4). MdUktn v. Dudley 43) US 367 (1977).

5. DOS. CL 16)1 (19/0).

6. hrXin » Mittcun. 59) F. Sew UBS (W.D.Mo. 1984). 639 F. Sup? 19
f«'D Mo. \<Hi).*Jd>nri-i.tt*dmr*ri, 110S.C| 1651(1950).

7. JenLnt. 6)9 | J*P? n4)-W The it/rvrUy w*t * comptehc/Ui'C ptxn »r.cvd»! '{

Jfop*nu. *ddiiia»uj Unix-t to iccvrcuiTCftiprotrani. *%Jup>uJ un?/o»eme/iu Id

l. ienkini » Muvoun. 672 F. Supp. 400. 41J (W.D. Mo. 1587) The tniual
teKpejJiion p'an v.n ippio«f»S ty the dumei eoctt on June |4 .1915 JtnUnt. 6)9 F. S«p?
u 19 Il w»t notcnal rwo you lite *at W*dutmt coun pfatided funding itlit/. Jtnl.nt,
VJ F. Sup? ii 431.

9- Jtnhm 672 F. sup? at4]}
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of raising funds in the future.l) nstcad of directly imposing a increase, theV r' 3
district court was to authorize the school district to raise additional taxes, arid to *e \
enjoin the enforcement of state-imposed limitations on the school district’s tax
authority.ll J- .

The United Slates Supreme Court unanimously reversed the district
court's direct imposition of a property tax increase, holding it to be an abuse of
discretion.ll By a five to four majority, however, the Court held that die dis-
trict court could order the school district to levy taxes at a rate beyond the
limits of state law. and could enjoin the enforcement of state laws preventing
die school district from doing so.ll

Although die Jenkins majority viewed its decision as consistent with pist
precedent.J the dissent characterized the majority opinion as an unprecedented
approval of taxation by the judiciary.ll The purpose of this Note is to analyze
ihe. Jenkins ease and determine whedier it is. as the dissent says, "an expansion
of power in the federal judiciary beyond all precedent.”2*

This Note begins widi a discussion of past Supreme Court decisions
addressing the scope of the federal courts’ remedial powers in desegregation
cases, and the role of federal courts in die area of judicial taxation. This Note
then analyzes the Jenkins decision, and concludes that the premises underlying
the majority opinion arc unsound.ll Finally, diis Note offers a narrow inter-
prctation of Jenkins and concludes that Jenkins nect' not be read as an
endorsement of judicial taxation.

The Remedial Power ok Feder, I Courts in

Desegregation Cases

Hrown v. Board of Educmion

In Brown v. Board of Education (Brown f).1 the Supreme Court
declared dial segregation in public sc.iools viulaies die equal protection clause
of the fourteenth amendment.I’ In Brown v. Board of Education (Browr. //)»

10. Jenkiru r Missouri, 855 F2-3 1295, 1314 (8th Cir. 1981). offd in pari. nv'd in
pan. 110S.C| 1651 (1990).
Id.
1. Id *11655.
13. Id. at 1663-M.
Id. Id. it 1(45-66.
15. Id.H 1667 (Kennedy. J., disserting)

16. Id.
17. At least one commentate! has speed with die masonry's anrlysis Srt 0.sercie. 4
When the Prohibition on Judicial Tauxhon Inttrfrrn with an Rtnrdy ina StVvrfr

DrxefrtfuUrnCoir. Missouri ». Jenkins. 110S.Ct. 16ii (1990).2 6 1 WaTEXLRCV- '-

373 (1991).
18. 347 U.S. 4J) (195<h
19. Id. a: 495. The plaintiffs tr. Brown / *eit black ch.ildrcn “bo were denied -
admtsiton to n»hiu: schools under letally sanercoed sepegatnd XN » | systems in aanous talo
Id at 487-85. The Coat held dal Out effected a dtnui of equa) protection
We conclude that tn the fitld of public tdueanon die doetnnc of “separate bui
equal" has no place. Separate educational facilities are inherently unequal -
Therefore. we hold that the plaintiff! and ethers similarly situated ... are. by
icijoct of the sepczarion complained of. depmed of die equal prelection of tftr ~ «»
Is* s guaranicAf by the Fourteenth Amendment.
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TAXATION AND DESEGREGATION 1009

decided one year after Brown I, the Court considered the relief warranted by
that violation.3l

The Court diiccted the district courts in Brown 11 to Like steps necessary
to effect desegregation with "all deliberate speed."3 Thus, die Court’s decision
inBrown Il represented a compromise between the positions of those who
desired a Court decree admitting Negro children immediately to white
jihools.Dand diosc who originally opposed desegregation, but by that time had
retreated to advocating gradual changed} and local autonomyd in the
desegregation process.3

The varied nature of segregated school districts demanded flexible relief
rnd a knowledge of local conditions. Therefore, in Brown 1I. the Court
remanded the cases before it to the district courts to fashion equitable decrees.3
The district courts were instructed to look to equitable principles, and could
consider a wide variety of problems and interests.dl Although district courts
could consider the interest of local governments in avoiding disruptions of their
governmental functions, these considerations would ultimately have to yield to
toe demands of desegregation.3*

As a consequence of Browr, 11, federal courts became involved in the
affairs of local institutions to an unprecedented degree.d) Local school boards
erc first required to formulate desegregation plans. The plans would then be

M ii *95 The Court then directed that the question of appropriate remedies be argued liter that
ItTV Id.

20. 349 U.S 294 (1955).

21, Id.

22. Id. it 301. The Court stated: *'(T]he eases ate remarried to the District Coutti to
Uit iuch pnxerduogi and enter tuch orders and decrees consistent with this opinion as are
reecsvuy and proper to admit to public schools on anruJly ncndsscrsrrunatory bam with all
deliberate speed the parties to these caves ” Id

23. Set Brief tor Appellmt. Brown v. Bd, of Educ_99 L Ed. 1083,K?9 11955)

24. See Bnef far pensioners, id at 1091.

25. 5er Brief for Appellees, td at 1095.

26. Stt tent'olly P. BUM'STTtN A C. FERCUSOS. JR.DIdfGREG ATIOtf AM) TtfE
Uw 160-67 (1957); t). HI3IMAN, ITIS50 ORDERED 117-121 (19(6).

27. 349 at 301.

28. Tic Conn stated:

|T]he courts may consider problems related to administration, anting from the
physical condition of the school plant, the school transportation system,
personnel revision of school districts and aner.dance areas into compact utuu to
achieve a system of determining admission to the public schools on a ncnra-nal
basis, and revision of local laws and icgulation which may be necessary in
solving the foregoing problemi. They will also consider the adequacy of any
plans the defendants may propose to meet these problems and to effectuate a
transition lo a racutJy norxJueriminilory school system. Dunng this period of
transition, these courts will jearn jurisdiction of these coses.
U at 300 01.

29. The Court stated: "Courts of equity may propaly take into account iht public
atcrest in the elimination of such obstacles in a systematic and effective manner. But it should
Id without saying that the vitality of these constitutional principle* cannot be allowed 10 yield
limply because of disagreement with them" Id at 3CO

30. Stt Horowitz. P terttiif O'tanitaiiiwal CKinft: JudicialSupttvition cf BuShe
Uiniulioni, J981 DUKE | J. 1265. 12S0 (1983); Hanaon. t"iptctm t>o0i Ftdt-al Court
fJam i* Ktfcrm Stoit Iniutuieiu. 59 U. Coto. L. RKV. 2S9. U9 (1981). G. McD O wjxl.
»qurry and DECONSTmaios 93 94 (1982>
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submitted to the district court, which would determine their conformity with
the guidelines set out in Brown //.”

Shortly after Brown 11 was decided, it was predicted that "a generation of
litigation” would follow,” and this appears to have come true.” The
unwillingness of many local and state governments to voluntarily eliminate
segregation,’'d as well as outright resistance to desegregation.” required the
federal courts to formulate specific desegregation plans and to direct local
officials to implement those plans ” This would eventually force the Ccun to
confront two issues. Fust, what remedial measures may a district coun inciude
in its desegregation plan? Second, assuming these remedial measures are
appropriate, to what extent may a court remove legal or practical impediments
to thc implementation of those measures?”

Appropriate Benedial Measures

Although Bxcanxa Bmgave the district courts some guidelines to govern
their equitable discretion, it did little to define the limits of that discretion.
Clearly, laws establishing a scg-cgated school system were unconstitutional and
could be struck down ” However, until Swann v. Charlotte-Mecklenburi
Beard of Education (Swann /).” the Supreme Court remained silent atout what
specific remedial measures were permissible.

The district court, in swann /. approved a desegregation plan ordering
the assignment ar.d transportation of students irem primarily black schools to
primarily white schools, and rearranging attendance zones to achieve a greater

31. D. BRMANN. i«.-M roie 36.a: 121-Id.

32. P. BLVJSTO- & D. FEXGUSOV. R . tufta roie 26 at 173, (quounj 'he Brief cf
limy McMillan. Aconey GereraJ of North Carolina, rivet 1.3. 3an: a. Supreme Court ef
me Uruteai Sutea. Oct Term. 1954. p 19).

33. It hat beenunruled that between 1970 and 1975 f«ry to fJry aocheatea reached
(he rat ii>;e in federal ird iuie couru. Kalodner. Introduction. L'V.ttS Or JUSTICE (>I
Kalodnn A J Fishman eda 1978). Aa Jtnhm dluttntes. litigation la devepegare schocf
ccnunaca udiy. c»er thirty yon after Brcnl JtnLnj. |1t S.Ct 1651

34 Stt.t f .Griffin, 377 U.S. a: 231. where, lo a>cid detepegaor.g tu schoota. Ihe
Svpervitott of Prsree Fd*ard County. Virginia timulunecsitly doted the public achtola ant
tubtidiied prtute >epega<ed tcNoolt.

35. The moil farrwui mtunee of reiuur.ee wat Go»em« Orvilie Fautui'i effort ia
Little Rock. Arktrun lo eie the Askartat Nano-tal Guard to pr*<ent the entry cf rune bUek
children two Central High School. Set Olney. A Gewrwntru Li*ytr U>eii or L u *tfiotk.
Calif. L RfV. 516 (1957) Remuree lo deatpegation wu alto pieieri in vi-rst federal
(Jiisnci count  Stt. 11. Sietl v. SavannahOiathAm County Bd. cf Ldoe. 220 F. $77/5* 667.
678 (S D. Ga. 1963). retd. 33) F3d a5 (5m Cc. 19M). where Lhc dutnci court tr-erpnied
the Btifmn Court'i decmen at dependent on a finding of fact thu leprgauon netaE*ely
ihe irudenu in that cate; thut. brown | wii net binding pecedent Id a: 677*78 7f< duairt
court thencorniced Kter-ufi; icaamony mat Mack iruiemi were tntelleerutUy W (ner*>*“*
tttdenu (id as661.76). and foend "'on ihe unaiudablc facta. mat education 1! beai gi*tn tf
tejvarate tchooia adapted to (black and wh.tr students*] varying abilities™ 1J at 612

36. See.t r.Jen*nr. 639 F. Supp. at !6.

37. In addition 10 mete r*o uims, me Co«M hat teen conbonied with a t*u- uavc
What meat.tea may a coin take to compel local officials to carry cu tu ordert) Set.t g.
Spallooe v United Sutet, 49) U5. 265 (1990), Thut»op*e u. ho»c»». beyond L#t tc?f< 0L
the petent Note.

31 [tro+n 1. 349 U.S. at 298

39 402 US 1(19)1)
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1991) TAXATION and desegregation ion

ncia] balance througho.it the Charlotte-Mccklenburg school system.*d The
fourth Circuit Court of Appeals affirmed the plan with respect to secondary
schools, but reversed with respect to elementary schools on the ground that thc
plan unreasonably burdened elementary school pupils.4l

The Supreme Court reinstated the district court’s entire order. and

discussed thc scope of the district court's remedial powers4l Concluding that

m jvj hmiis of federal court power could not be defined by thc establishment of

fixed guidelines4l the Court reaffirmed the broad, flexible power of district
courts to formulate equitable remediesd

The Court then established two limits on die use of district courts*
J equitable powers. Fust, judges may exercise their equitable powers only when
local officials have defaulted in their affirmative obligation to eliminate
segregation.4d With respect to this criterion. :'ic Court held that the record
supported the finding that ihe school board defaulted in as affirmative duty to
desegregate 4? Second, the scope of the desegregation remedy must be limited
by the nature of thc constitutional violation.4* In S<*anr. I. the constitutional
, violation was thc operation of a segregated school system. Therefore, the
j remedy could only go as far as was necessary to eliminate the effects of past
discrimination in public schools; thc remedy could not seek to Ciimtnate ether
, causes or forms of discriminationdd The district court's order, the Court held.
: »as so limited w

The Court affirmed and elaborated upon these principles in Milhien v
Bradley." However, whereas 5w.vm / approved a remedy designed to ir.te-
prate schools by assigning students to schools on the basis of race, the icmedy
in Milhitr. went a step further. The district court, ui Mtlltken, ordered the
implementation of a number of remedial education programs as part of its

— e » =

J 40. tJ. <1 10

* 41 1J Thecouricfay?ea5i co'ulidtd thatthe plm f« junior and wmor hij*> school
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US (ciant Swann v. Chuiccte M«l!«flbJiE£ Bd cftdoe . 4)1 Fid 1)1 (4th Cu. 19*0). ti

' *f-v.sn/.31»F. s-jpp 716 (W.DN.C. 1970)>. The tXrr.trixry uteclptan. however. teqautiS
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> 45, U at 13
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dttepcgation order.” Thc Sixth Circuit Court of Appeals affirmed. findiar
that the propams wtrt necctsao' lo achieve thc goal of intepatioo ti The JUA
then appealed to thc Supreme Court. which affirmed thc dccttion »

The Supreme Court noted that federal couru muit focus on three fatten
in fashioning an appropriate remedy: fl) the remedy mutt be rela:ed to"tV
condition that offend! thc Constitution;” (7) the decree mutt be designed to
rcttore the victim! to thc position in which they would have tew abter.t
discriminatory conduct.*4 and f3) thc court mutt "take into account the interests
of state and local authorities in managing their own affair*.. ."»» In hght cf
these factors, the Court held that ordering remedial education prcpams wu
uithm the scope of thc distnc: court's authority.”

Doth S»ann / and \1lilhitn suggest that there are limits to the remedial
mearure; a federal court may order.’4 although neither caie prohitiu a court
from taking any partcular type of remedial action if sveh action is f.tceisory to
elimmaie the effects of past sepcgation. Moreover, the remedial meaulm
approved of in [ and Stilhkcn were potentially very eipcnstvt. These
cates, therefore, paved thc wry for distr.ct courts to order detepejauen
remedies thc cost of «*hich were beyond thc means of Ixal school &::ncu

FtsUral Cotei ro*tr lo Rtnote Imptdintnit lo rv ImpUtrtnsion cf
/lfiegrrganon Dttrttl

Only three yean after fitown IlI. the United States Supreme Court ccn*
fronted thc question of hOw to handle obstfuctions to detepegation t0...,..
v Aaron** thc Arkansas School Board petitioned the district court to postpone
the implementation of its desegregation plan for two and one half yean d.e to
public hostility to the plan” Thc district court panted the postponement but
the Eighth Circuit Court of Appeals reversed The court held that Ixal
rrmtancc to desegregatlon could no: constitute a legal basu for suspending the
detepegation plan ” Inage' curiam opinion, the Supreme Coirt affirmed the
court of appeals* decision ° Seventeen days later, the Court published a full

Id tI 771V . Stttilt dDﬂCtey MiBijfA, *02 r 5rpp 1096. lle M (TJ)
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remanded thc ease to the district court to determine thc proper level of tua-
tion”

The United States Supreme Court agreed that the tax was discriminatory,
but reversed thc court of appeals' decision ordering thc district court to reduce
the amount of taxes collectable.” The Court included that thc court of
appeals, in effect, directed thc district court to decree a valid tax in place of the
invalid one.” This, the Court held, was something the district court had no
power to do.” Rather, the appropriate remedy for an illegal tax is to invalidaic
thc entire tax.'*

In Davis V. Michigan Department of Treasury,'0> die Supreme Court
refused to extend a state tax exemption for state and local employees to federal
employees as a remedy to a discriminatory tax scheme. Relying on Moses Lake
Homes, the Court concluded that extending the tax exemption would direcdy
impose a state tax, end therefore would be “a remedy beyond the power of a
federal court."101

None of these cases involved judicial taxation in thc context of desegre-
gation. On dial basis, therefore, they arc arguabl distinguishable from
Jenkins. However. Heme, Moses Lr’r Homes, and Davis all stand for the
proposition that federal courts may not impose taxes. Thus, if Jenkins does
indeed endorse judicial taxation, then it is inconsistent with these precedents.
The remainder of this Note discusses whether Jenkins should be interpreted as
endorsing judicial taxation.

Missouri V. Jenkins

The United States Supreme Court heard Missouri v Jenkins after more
than a decade of litigation.” In 198*5. the Disuir: Court for the Western
District of Missouri held that both thc State of Missouri and the Kansas City.
Missouri. School District (KCMSD) operated a segregated school system.'0 In
June 19E5. the district court adopted a detailed descgrcgauon plan to remedy
this situation. Thc estimated cost of the plan was S87.732Jr*5-5 over three years,
and thc state and KCMSD were required to pay $67.592.072 and $20.150,d /2.
respectively.'0L The court's sated p,0al was the "elimination of all vestiges” of

96. Id. tl 155. .C

8% Moiei LU* Henti. 3a3U.S. it 7)2. -i
Id
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Couftittiltti JtrUtnlonArrJ I, 1990 Id_»i J
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Moto *6OF S J
105UI AP ‘ i *J U1 ]lgr Wirvi* ttet o s»utr heir |ht coil or o

epwpf|*uoo«Uft tott r» to»»cllethe tlr»tnvhlreot -wrt mutiuun. *)) - &’
lot i ducsuxo of Ihe feerviftit of fn'Circ tut« iftS tcexl [o*«rruij g_o/_vd u«en-J
Uble lot ihe fml of tfeiiftftioixt crCfrt. it* Nett. /eJ-ca! *PLiti'tr*-*"* Cart .
IJCCtUM LRIV, ))?.>*)-5(1919)



IVOL?33*'-

r level of Uxa.

r «f,1
s discriminatory,
court to reduce
tat the court of
x in place of the
ict court had no
X it to invalidite

Supreme Court
loyecs to federal
g on Moiti Lle
n would directly
1 the power cf a

ntexl of descgrt-
nguishable from
all stand for the
, it Jtniin.t does
these precedents,
te interpreted u

enbrj after taort
. for the W 'ttaa
the Kantat City,
ot00: system.I* b
m plan to remedy
Jover three yean,
and $20.1+R0<72,
of all vestiges™ of

f axes*

ii 1&5S. TheSsprtc*

.guuUy rdnl *®> u »
iRUI City v. j»w *

v ire <> el

, dju 3 :<h
U »ilvrtiZj
Ch*—

segregation in thc Kansas City, Missouri, School District.10* To that end, the
court's plan was directed primarily at improving the quality of education
throughout the school district. Thus, thc court ordered a scries of
programmatic improvements.,0' as well as S37 million worth of capital
improvements for thc first year. 4 In June. 1986, thc court approved the
expenditure of S12.972.727 for a magnet school program and an additional
512.877.330 for further capital improvements.1l0

In 1987, the court approved a S187.450.334 long-range capital
improvement plan that involved the expansion and renovation of existing facili-
ties and the construction of new facilities. ]Il A significant portion of these
improvements were attributed to thc mignet .chool program.ll By that time,
however, it hecame apparent to the com. ILjt KCMSD lacked thc resources to
finance its obligations under the desegregation order.11* Specifically, thc court
projected that, between 1986 and 1992. the school district would operate at a
total deficit of 5282.40!.915.11 ihe cour: determined that it would be
necessary to provide some sort cf funding relief if KCMSD was to continue
financing its share of be desegregation order.1b

At that ume. KCMSD levied taxes on properﬁ within the school district
at »rate of $2.05 per $100 of assessed valuation.ll4 a level the district court
found insufficient to meet KCMSD’s obligations under the desegregation
pIan.]J5 According to Missouri law, however, this rate of taxation could not be
mcreased without voter approval. Thc Missouri Constitution required approval
cf any new property Lax levy in KCMCD above S1.25 per S100 of assessed
valuation by a majority of the voters, and approval of any levy above S3.75 per
5100 by two-thirds of the voters.11* The district court concluded that it would
be fruitless to order KCMSD to submit a tax increase for voter approval, since
r.o such increase had been approved since 19 6 9 .The court itself, therefore,
ordered a property tax increase cf S1.95 per SICK) of assessed valuation.

ig JtnLl §9F Svpp. ii 23
! Z ﬁehecu' xpetdheaIJ p2r0*e«S tae alloca ée*'c hing:lo rnPro»euf nna. jiahut
C

Ud|U|][uI Ieag ert to redsce eachln(]J Hlt cUn xltu, to ef onaé
courseten. and to tmptemer.. a lcmnei Tchool rogram ay klnder?ar en;, early

Ctve vme ﬁ Bro?ra "In1 adue uhoo! catering program: 1d ‘at2

191 1) at 53 55. lhe 1915and 1916 order: are pMished together at 639 F. Svpp. ai

= B
N oo

JtnLiy. 672 F. 5up .
»en*nlajreulndutod;ﬁ% magr{gtdlz %% tgrolg%r%\”?é“gy Op£r0>>e<5 553 million in cipiul
19,2 S Fadh, o

1 i Ay éi%gm A
E%4§
MO

X.H U(h). 11(c).
[** Lr%cr)hé%tZ I%nS«pp »’[g-h). g

«m

D
ooo

S

Xz —
o
—

f—
(=5

O H—ISHUINO =S



ARIZONA LAW REVIEW [VOL.'3f

bringing Uic rate of property taxation in thc school district to S-.00 per

S100.'» the dtsscn
The district court’s taxation orders, as well as the sco the power
, pe of the desegre-
gation order, were appealed.'”” Thc Eighth Circuit Court of Appeals affirmed The Moi
die remedy itself, concluding that it was widiin thc scope of the district court's & Mojo
authority.” With respect to thc property tax increase, the Eighth Circuit - Th'
affirmed thc district court’s direct imposiuon of a tax increase, but then silion o f:
considered thc means of raising funds in die future.A preferable method of was an al
raising funds, die court concluded, would be to authorize the school district to court ha-
levy additional taxes and to enjoin die enforcement of state laws prohibiting it govemm
from doing so."” Thus, the court of appeals affirmed thc district court's direct the majc
imposition of a property tax increase, but remanded for "modifications" as school d
provided in the opinion.1” laws pt
rcspons:
The Supreme Court Decision in Jenkins directly
court's
The Supreme Court granted certiorari to consider the propriety of the an alter
properly tax imposed by die district court and the modifications made by the
court of appeals.13 The Court held unanimously diat the district court’s order T
: ; : ; : ; Missou
imposing a tax increase was an abuse of discretion, concluding that thc order :
contravened principles of federal/state comity.'"” By a five to four majority, so;nalh
however, the Court affirmed the modifications Ot the court of appeals. a tf] ¢
Althoug/i die district court could not decree a tax increase, the Court held, it gyt (.th
tOuld authorize KCMSD to levy addiuonal property taxes, and could enjoin the d!StF!C
enforcement of state laws preventing dus.'y This, the Court concluded, was Istie
consistent with Griffin.™ Justice Kennedy, joined by thic* other justices,
dissented from die Court’s endorsement of thc modificauons made by the coun City ¢
legist;
were
oblig
120. Id >4 413. The ducnc: tour: alio ordered * Jurat to Missouri's income ua cf of m
on income denvinj from activities within the ichool diitnet. 13 il 412-13. Thu. bond
however, w*i reversed bg the court of appeals. Jenliru. 855 F.2d 1295. 1315 (8th Ctr. 1958) -
JenLv. 855 FJd 1295,
122. 1J it 1318. The remedy itself* rden lo thoie preparm the coun deemed limit
necessary to eliminate sepejaecr.as duunctfroen thc property ux levy, which ihe court fcurd
neC(é'u.Y to finance §he temedy. -
123, id it 1314, . "1ty 13
124. Id. .. “noc
175. Id. it 1318. The Supreme Cour: referr to the method of raUin£ funds. whereby'; ‘u e
the district coun would order the school distr.ct to raise urea tnd would enjoin the enfontmer-
of jute Uwj preventing the tchool dutnct from dotn{ vo. as "the nvii/IroriOM to the Pistric] *'l I:
Court's ceder nude by the Court of Appeals' (110 5. Ct. it IW3-W (enphasit idded)) riree I
*he court of appeals preferred tha method. Thu Nole wtfj me the term "'the court of appeals' i
modifications when ducuumt thu meshed. [
126. Jtnkini. 110 S C1 it 1655. The Court did not review the icope cf the 1
desepejaaon remedy. The dutem. however, pointed out the immensity of the crder. li[. 1
1668. 1677 (Kenned). J, duse.-iong) I: included. fee caample. the tuikdinc of a techruKj i
mipvet school fejtuvij prupams in areasi.cn it coimirbo and rot*ltics; a25icrt firm an- ]
a 25 arte wildland axej; a 2000 aquue-foot planetarium; a Model United Ninon wued for (ti
lanfuaje translation; an an filler), radio and telem*vt irudios; movie and editir.j rtvwrd. tw ¢
3500 s*uarefooL dun-free d;tscl mechanic! room. 11 at 1661.1676-77. y*

127. Id. at JK3.
171 Id. it 166J-64.
129. Id. at 1665.
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TAXATION AND DESEGREGATION

of appeals.Jd) Ordering KCMSD to raise uxcs beyond the limits of state law,
thc dissent concluded, amounted to judicial taxation, and was therefore beyond
the power of a federal court. ol

The Mejority Cpinion

The majority avoided deciding whether thc district court’s direct impo-

sition of a ux increase was beyond its power, 1% instead holding that the decree
was an abuse of the court's equitable discretion.1b This was because the disuict
court had an alternative that more properly respected the integrity of local
governments, namely the alternative suggested by thc coun of appeals. B In
thc majority’s view, thc court of appeals’ "modifications" — directing the
school district to raise additional taxes and restraining the enforcement of state
laws preventing the school disuict from doing so — placed greater
responsibility for effecting desegregation on KCMSD than would an order
directly imposing a tax increase.lo Thc Court concluded that the district
court’s order violated principles of federal/state comity by failing to implement
an alternative less intrusive on local authority. 15

Turning to the court of appeals’ "modifications." thc Court rejected
Missouri's argument that the modifications authorized die disuict ourt to do
something beyond its power.15 Griffin. die Court noted, specifically held dial
a federal court has the power to order a local government to exercise tax
authority it already possesses. 15l The Court then considered whether die
district court could enjoin the enforcement of state law limitations on thc school
district’s ux authority.

In Von Hoffman v. City of Quincy, the State of Illinois authorized the
City of Quincy to levy a special ux to service honds that were issued.15 The
legislature, however, placed a limitation on die city's ux power after the bonds
were issued. The city was left widi insufficient funds to meet its bond
obligations. kb Von Hoffman, a holder of some of thc bonds, applied for a wm
of mandamus ordering the city to levy the taxes necessary to repay the
bonds.Jl

The Umird States Supreme Coun held that the enactment of the state law
limiting die city's tax power violated die conuact clause of die United States

130 t 1667 (K dut The duicnl al that isch
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Constitution.1& Thc Court found that thc state law disabled thc city from
meeting its contractual obligation to repay thc bonds, ¥ Thus, the city could be
ordered to levy taxes sufficient to repay the bonds. 144

Thc Jenkins majority interpreted Von Hoffman as allowing a coun to
strike down state laws limiting a local government’s power to tax "where there
is reason based in ihe Constitution for not observing die statutory limitation."!'*
Since thc Missouri limitations on KCMSD’s tax authority inhibited the
implementation of the district court’s desegregation order, those laws prevented
die school district from discharging a duty imposed on it by the Constitution.'4*
Furthermore, the court noted that Swann 11 specifically held dial state laws may
not impede the implementation of a desegregation order.J¥/ Conscejucndy, the
enforcement of those laws could be enjoined.14*

The Dissent

The dissent concurred in Part Il of the Court's opinion, which held the
district court’s imposition of a ux increase to be an abuse of discretion.'4 It
disagreed with the majority, however, on die validity of die court of appeals'
"modifications." Although the majority found the distinction between the dis-
trict court’s direct imposition of a tax increase and the court of appeals’
"modifications” to be dispositive, thc dissent dismissed this distinction as mere
formalism.100 According to the dissent, both the district court's order and the
court of appeals' "modifications” amounted to judicial uxation and were
beyond the power of a federal court.'s

The disagreement between the majority and dissent over the court of
appeals’ modifications reflects a disagreement about the nature of the school
district's ux power. According to the majority, the school district possesses
inherent tax authority which, in rum, is limited by die Missouri Constitution.1b
To die dlssenters however, this intcrprcution "put() the conclusion before the
premise."'D Justice Kennedy, writing for the dissent, argued that thc school
district has no inherent ux authority.”*4 Rather, it possesses ux authority only

% ufﬁ %tr}rsttsta%ed1 'Wltlee § Sute hXs aulthorlzed ji munlmgal corporation Ja
contPct and exermseh &owe éanon f exlent neees s¥ \ éJ
{e.lrl\r/\lltlrllcptu55t4egowert Us giver cannot Wlt rawn until the contract |ssat| ied" 7L U.

?9. J?;nllnt 110S. Ct. at 1(66 (emphasis added) i
, |

1, Id

ﬂg' d. at 1667 (Kennedy.J dissentin

lb st|? 6 %%er eo %Jrﬁ(«?hed%stm tion ter* ten direct |mposmon%|»

the fe tra Fourt and in %ed the SC oo g|str|ct f0 IMpose a %JX s Pt»
conv nient formalism where the Coers's actlon IS predicated on elimination of state faw
Lmiu&eni on the school district's taxing authority” 1d. at U5-10.

ll[he majority opinion r.cver expressly addresses thisissue. [t does,however,
uvJiote that the school district posseised ux authorttystcould eaercise once theLrcuucns cn i
were removed /d. at 1666.
igi '\fj at 1670(Kenr.ed).J dissenting).
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because sute law grants it.13 Therefore, a state statute limiting that ux
authority is not a limit on the school district's inherent power to Ux, but a
limited gTant of tax power.I3} Thus, if the district court enables the school
district to raise taxes beyond the limits of sute law, the court is granting
additional tax authority to thc school district. Because this additional tax
authority is not derived from the sute, it must be derived from the courts.
Therefore, the dissent concluded that this act constituted an net of judicial
taxation.I¥f Consequently, because taxation is not a function of thc judiciary,13*
hoth the district court's order and the couit of appeals' "modifications” were
beyond the scope of the federal court's power. 13

A Critical Analysis of Jenkins

The majority’s decision that die court of appeals' "modifications” were
within thc power of a fcdc-al court rests on two premises, hirst, if state law
limitations on thc school district's tax authority were removed, thc school dis-
trict woulJ possess tax authority that thc district court could order it to exer-
cise. 1) Second, die limitations on KCMSD's ux audiority actually prevented
thc implcmenution of die district court's desegregation remedy ard. therefore,
could be struck down.Xl This section will assess the validity of each of these
propositions.

The Source and Nature of the School Districts Tax A ushority

The significance of how KCMSD's tax authuriry is characterized

The Jenkins majority sutes that KCMSD, a government entity with tax
audionty, may be ordered to levy uxcs in excess of limiutions placed upon it
by the sute, if the laws are enjoined by a district court. Thus, once sute law
hmiutions were removed, die school district would possess tax audiority dut it
could be ordered to exercise.

By contrast, thc dissent argued dial the school district docs not possess
plenary tax audiority which would be unlimited if not for sute law’ limiu-
tions. M3 Lnsteal, die sute granted limited ux audiority to the school district. 13
Thus, any judicial action that enables the school district to levy uxcs at a rate
above the limits of sute law is a grant of additional ux authority by thc court.
Whether cnc interprets Jenkins as an endorsement of judicial taxation depends,
therefore, on how one conceptualises thc nature of KCMSD's tax authority.

155. Id.
156. Id.

Cd . .y )
i) 'd-aélfg?o'“ T0 rllJJ%pon thu pr_opouno%\t/ We Ctuent ciiu pi»*, *89 US,
1Oy MR Y05 (Y tpngt St 1o vt accompanyipontes 1-102

160. Id. at 1665-66.

161. Ids 11666.

162. Id. at 1669-70 (Kntfvrnir. J, duienunt).
16) Id
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A school district may levy uxcs on Missouri citizens only because it i$
granted that power by die State of Missouri.Il4 As the sovereign,1bihe Sute of
Missouri is the sole source of ux audiority widitn the sutc.IM Although a
sovereign sute has plenary tax power, political subdivisions do not. They only
exercise ux power hecause they have been granted that power by the sute.*1’
Thus, die dissenters arc correct: the school district docs not possess inherent
Ux authority, only ux authority delegated to il by the sute.

However, even if the dissent is correct that KCMSD's Ux authority is not
inherent, that audiority might nonedicless be plenary. The Sute of Missouri
might have primarily granted the school disuict whatever tax authority is
necessary to fulfill its duties, and only secondarily placed dollar limitations on
thc property tax rate. If this is the ease, then ar. injunction against the
enforcement of diosc limitations leaves thc school district wnh the tax authority
it needs to fulfill its mission. This ux audiority would ultimately be derived
from thc sute, not thc coun.

Whether enjoining the dollar limiutions on KCMSD's tax authority
constitutes judicial taxation, diercfore, depends on Missoun law. The relevant
inquiry is whedicr thc Sute of Missouri intended to grant KCMSD limited tax
authority, or intended the gran; of ux audionty to be independent of thc limiu-
lions placed upon it. This issue may be analyzed using the Supreme Court's
"doctrine of severability."

The doctrine of severability

According to thc "doctrine t. severability," a court passing on die valid-
ity of a surutc should not invalidate die entire statute if the objectionable por-
tion is severable from the rest of the sutute.'ll If the objectionable portion is
severable, only that portion will be invalidated.*** Whether part of a sutute is
severable is a matter of legislative intent: if it is shown that, absent die invalid
provision, the sutute will function in a manner inconsistent wnh thc intent of

1

See Humey ». Plttsburgh 207 U.S. 161,17k £1907 rMunlc» Xl corEcratsmU e
Bolmc il subdivisions of ihe sute....” The n mber, nature, dlsabc oft e pI»ITi con er[ d**
pon these corporatlons . tests snthe abso ute tsaeitaoncl the SUEE."

165. "lAjn institution maybe said to be sovereign if he ce u exercises authority... over V|
tvery other person or Institution in the legal system, there being no suthenry competent to ;
override hlmcr it" 7 Eh'CYOOrEUtA OF pHn/iiontY 501 (P, Fc-udioi 196

166, = Ex ePt of course, te Umt?d Sujta. However. ihe stnunt ma]cnty does not «
xiim that the distnctcoct may extra* federal ux suthority

J67. The Supreme Covirt has ttrognxn!. in other corams, that the ps»« tnusiiw y
attribute cf sovereignty. Dohb-Jtsv. CcTsmuiioners of Erie County. 4JU.S 4)5.447 (18-43).”
oierruieJ cn other [rounds. Crivea v. Hew York ti ret. O'Keefe. 306 VS. 4<6 (1939)
("Tuition it a sacred nght. essenuat to the eniter.ee of government, an incident of
sovereignty."). The Cour: hxt alio stated that local governments are hot sovereign Reynold*

v. Sutn, 3<7 US. 533.575 (1964) fT ciiaeil suhlitisions of States... never were and never
have heen cor:!mdared as sovereign crusts

a Aijtinea. Ire. v. Brock. 4«) U.S 67* 614 (1917 ough fleerl
sta{ute te octnp é_ (é%suic’t statutes as F)See Ifh B(%ock*** »

gn 16\;ked af ra ;
p%?& oe| Q0 J?S al 614



[Voi1.-33fj;

because it Li
u ihe Sute of
> Although i
3L They only
« the suteJ>
ssess inherent

mihority it net
te of Missouri
X authority it
limitations on

m against the
tc tax authonty
.cly be derived
[] *))n

; lax authority
» The relevant
1SD limited tax
nt of the limits-
jpremc Court’j

ng on the valid-
ijecuonablc poc-
iiiable portion it
artof a statute is
bicnt the invalid

nth the intent ¢/

i*Aj'

W JU flj;.

its tiilcoty = ~
thenty competent ®

Id 1967). .
It rruyonry ioa bx

herc«r:laui bj»
J5 *J5. 7 (1*®;
<6 US 0’*)
nent an ton*®**

ctir
never » «*l and{rvc*

71 Alih»«lh
See.e 1 - C

-lep ]
I_

O—"

TAXATION AND DESEGREGATION 1023

1991]

the legislature, then the statute is not severable and thc entire statute must be
invalidated.,Ja

Although this doctrine typically applies to the invalidation of part of a
statute, its rationale applies to Jenkins as well. The doctrine of severability
prohibits a court from striking down pan of a statute if tins action would leave
in effect a sutute that the legislature would never have enacted. If thc Missouri
legislature would not have granted the school district unlimited tax authority,
then thc Jenkins distnct court, by restraining the enforcement of limitations on
the school district’s ux authority, is leaving in operation a law thc legislature
would never have enacted It is giving KCMSD ux authonty thc sute did not
give it. Therefore, it must be asked whether, as a matter of Missouri law. thc
grant of tax authority to KCMSD is severable from the limiutrons placed cn it.

Missouri law

A thorough review of thc legislative history behind Missouri's delegation
of ux authority to local governments is beyond the scope of this Note 11 A
tnef review of Missouri law. however, mihutcs against severability.

Article x. section 1 of the Missouri constitution operates as a general
gran: to the sute legislature of both the power to ux and the power to delegate
ux authority.Missouri case law. however, indicates that thc legislature
possesses inherent tax power independent of the constitution.1ll although thc
amount of tax power that may be delegated by the legislature is limned by
article X. section 11 of the Missouri constirjtion.,5* Missouri statutory law.
which grants school districts and other municipalities the power to ux.
specifically sutcs that thc grant is subject to constitutional limiutrons ,5»

\n

170. /xn‘c ais. TRt/hoc* Courtgutterllngene rom liucUey *. VaJeo.42* US
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Missouri case law confirms that local governments tn Missouri may only
impose uses in ihe manner and to the extent presenbed by she sute 5«

Thc Missouri constitution of 1S75 is the source of both the general ux
power provision tn article X. section 1. and the limns on thc levels of municipal
ux power in article X. section I1.1" Thus, at least as far back ax 1873, me
Missouri legislature's ..ility to delegate ux authority has been tempered by
limitations on the amount of ux authority delegable. Although it is uncertain
whether tlic Missouri legislature would have panied KCMSD the {ower to tax
if that power were unlimited, thc coexistence of thc grant of tax authority to
municipalities and limiutrons on that authonty supports thc argument against
severability.

This brief survey of Missouri law tcr,u:i*cly indicate; that the pant of
tax power to the school district is rot severable from the limitations placed
upon it Consequently, thc hmiutions may rot be struck down while leaving
the pant mtacr. If they are. then the dif.net court, by ordering a ux increase
beyond the limit; of that grant, has berome a source of ux authority. In such a
ease, thr court has effectively given the schcol district p».twer that was not. and
wuuld not have t<cn. given to it by the suit, thr power to raise uxcs beyond
die limitations set out in article X. section Il of the Missouri constitution. If
the above analysts is conect. then the court has indeed approved
judicial uiation

The Stceiuty of F.n/oininc the f'.n/orcentrj ¢j Limitaiont on FCMSD'i Te:

Auhoritf

Thr second premise of the Court's opinion is that KCMSD's limited tax
authority prevented the implementation of die court's icrr.edial order,
AcccrdJig to 5*TE"in //. when a state law inhibits or precvrntt thr implementa-
tion of a desegregation remedy, that la* must yield to the demands of the
Constitution i’* Yet a state la* does not prevent the implementation of an
order if there is another mean; of imptemcnung the otdcr without sinking
do*n that law If ihrrc is such an alternative, th-n judicial taxation is unnec-
essary. and therefore unjuttificd

InJmhru. the district cour: had an alternative so enjoining the enforce-
ment ¢cf hmiutions on KCMSD’s ut authority Although it ordered the sute
and KCMSD to finar.ee 23f* and 75'. respectively. of ihr cost of the deaeg-
regatron order, the dittoes alio held the two defendants ytnrtiy xnd sev.
erally liable for the entue tclL,,, Thus, if KCMSD lacked the rcsoutte] ta
finance its portion of thc crier, the district cous could have ordered the Sute
of Missouri to finance what the school district could nos *
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The existence of ihis alternative distinguishes Jenkins from Von
Hoffman."** The Jenkins Coun interpreted Von Hoffman as allowing a coun to
jtnkc down state laws limiting a local government's power to tax "where there
ts reason based tn thc Constitution for not observing the statutory limiulion.,,","
In Von Hoffman, the Court held that thc statute itself was unconstitutional."*!
By contrast, the Missouri limitations were not unconstitutional; rather, their
application hindered one means of financing a desegregation order.

The Coun has consistently recognized the pnnciplc that when a sute law
conflicts with the command of the Constitution, the state law must yield.1"
Therefore, when a state law is unconstitutional, as in Von Hoffman, the statute
must be struck down in order to vindicate the Constitution."M In Jenkins,
however, sinking down thc limitations on KCMSD's ux authority was not
necessary to vindicate thc Constitution. By applying the doctnnc of joint and
levcrable liability, the district court could have ordered thc sute to finance
what thc school district could not. Therefore, the desegregation order could
have been implemented without resorting to thc restraint of Missouri laws.

The Jenkins majority rejected thc argument that the district court could
have adopted this alternative means of financing, on the ground that the sute
might have resisted paving more than its original allocated share.'"" Thc
Court, however, cues no cviden.c to indicate that the sute would icsist.
Although the sute had previous.v opposed an attempt by the district court to
impose the entire cos: of die order on it."* this occurred before it was nec-
essary for the court to enjoin sute law™* to enable the school district to finance
its share.Ir Moreover, the nsfc that the sute might resist paying was already a
possibility with tespeclto ihr portion of the remedy for which the state was
airead) financially responsible.'s* Nevertheless, it is a risk word: taking
compared to the gravity of striking down a sutute

TAXATION AND DESEGREGATION
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TJic majority's reliance on 5>vawi Il and Von Hoffman is therefore mis.
placed. Since there was an alternative means of financing the desegregation
order th-t involved neither striking down state laws nor an act of judicial Laxa.
lion, die court of appeals’ "modifications™ were not necessary. Thus, the Court
should have held diat method to be an abuse of discretion in this ease.

The Future of Judicial Taxation: A Limiting
Interpretation of Jenkins

A brief look at thc history of desegregation eases demonstrates the
significance of Jenkins. In Drown II. thc Court approved die exercise of a
district court's equitable power to formulate and to order thc implementation of
desegregation remedies.,w Griffin held that courts could order local gov.
cmmenis to exercise existing tax audiority if necessary to finance a desegre-
gation order.l'1l InJenkins, thc Court went a step beyond Griffin, holding that
a district court may order a local government to raise taxes at a rate higher
than that allowed by sute law.1*; Just how large a step this is will depend on
how Jenkins is interpreted. If Jenkins is interpreted, as die dissenters interpret
it. as an endorsement of judicial taxation.l5 it indeed represents an
unprecedented expansion of judicial power. Jenkins, however, can be read
more narrowly dian that.

The dissent interprets the court of appeals’ “modifications™” lo be a grant
of additional Lax authority because it viewed KCMSD as possessing limited tax
authonty. rather than inherent tax authority subject to limitations.14 The
majority opinion, however, shows no indication diat it intended to endorse
judicial taxation.15 Rather, it characterized thc court of appeals’
"modifications™ as ordering KCMSD to exercise its tax authority and removing
state laws preventing this.I'4 Thus, die majority opinion implies that KCMSD
had remaining tax power that the district court could order it to exercise if the
limitations on that power were removed.However, both federal and
Missouri authority indicate that a local goxemment’s power to tax exists only
by delegation from thc sovereign.Therefore, Jenkins should not be
interpreted as endorsing die proposition that a school district has inherent ux
power that is not derived from die sute. It should, instead, be interpreted as an
implicitl” conclusion that, according to Missouri law. the limitations on the
school district's ux power arc severable from the grant of ux power.

Court u called cn tx pefenn “ Rledjea v. Holden. 275 U.S. U2. U7.4S (193!) (Opinion cf
Holmes. J.).

190. 349 U.S. at 299-300.

191. 377 US. it 233,

192, 110S.Ct. it 1666.

193. Sir id 11 1667 (Kennedy.dirrtntrgj

194. Id. it 1670.

193.  ti. it 1665-66.

196 /in 1666

197. Id.

19 Stt tmpta noun 164-A7 L 172-77 v<sucotnpinyinj Cxi

199. The mitceiry nem explicitly ducuua the rtlicomhip terween Miaovri'i pviicf
ux ;w»er 1>KCMSt) aid the UmiUBora placed cn Cut power. Ruher. il [loim over ihe «>—*
of wf.rre the ichool durrut derived m additional ux authority. There are only Cute poU*@*
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Although the weight of Missouri authority favors a finding of non-sever-
ability,200 neither the majority nor the dissent indicates having considered such
authority. It would, however, be consistent with die doctrine of severability to
presume diat die two arc severable.20l Thus, absent any finding that severing
die limitations from the grant would operate in a manner inconsistent widt thc
purposes of die Missouri constitution, die Court could presume severability.202
This would lead to die conclusion diat, aldiougli KCMSD’s tax audiority is
derived from thc state, it nonetheless exists independent of. and is severable
from, state-imposed limitations on that authority. Thus, the limitations may be
removed while leaving the grant intact

Even if Jenkins is interpreted in this manner, die fact remains that thc
Jenkins Court allowed thc suspension of the limitations on KCMSD's tax
authority despite thc existence of an alternative means of financing. Because
die district court could have ordered die state to pay what KCMSD could not.
striking down die Missouri limitations was not absolutely necessary.201
However, while die Court would allow the district court to strike down state
laws when it was not necessary to do so, diis need not mean that district courts
can strike down such laws a.iy time they want.

A plausible interpretation of Jenkins, which finds at least some textual
support, is that striking dow-n thc Missouri limitations was, in a sense, neces-
sary. Arguably, because the district court's remedial order and the financing of
it were found not to be ar. abuse of discretion, bodi became "required" by die
Constitution.20* It could be argued dial neither the remedy nor die means of
financing it was "required" because there were less intrusive, yet
constitu onaily adequate, alternatives to hodi.2S) However, this would place
district courts in the impossible position of having to fashion a remedy that is
just broad enough to do the job, and no broader.204 Thc Jenkins majority,
apparendy wanting to avoid placing district courts in diis position, did not
require die district court to implement a less restrictive means of financing.

sources of that authority: the federal courts, the inherent power of a school district, and die Suic
of Missouri.

200 Ste discussion, supra, at notes 172-77 and accompanying text

201. See Brock. 480 U.S. at 684; CWAo0. 462 U.S. at 934.

202. This approach would also be consistent wiih the Court’ policy ofconstruing
statutes to avoid constitutional issues, because the Court avoided deciding whether judicial
uxauon is justifiable if necestirv to effect a desegregation order. See. e g.. United Sates v.
Clark. 445 U.S. 23. 27 (1980); St. Martin Evangelical Lutheran v. South Dakou, 451 U.S.
772.780(1981).

203. See supra text accompanying notes 179-89.

204. The majority does not explicitly sute this, but it may be fairly inferred from the
following statement "Even though a purticuUr rrmedy may not be tecuired in every case to
vindicate constitutional guarantees, where (xs hee) it has been found that a particular remedy is
required, the Sute cannot hinder the process by preventing a local government from
implementing that remedy.” 110S. Ct at 1666.

205. The dissent mikes this argument, li. at 1676-78.

206. "Hus is, of course, amuch larger ptcblem with regard to the remedy than itis to the
means of financing. There wilJ commonly be at endless array of remedial options and it will
rarely be clear exactly how much tsreeded j desegregate. By contrast, financing options are
few and it is relatively easy to determine whether they will be sufficient. It may. therefore, be
much easier to determine whether a financing method is the least intrusive than it is to make the
same determination for a remedy. The Jenktns Court, however, does r.ot appear to make thcs
distinction See supra note 201
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According to this interpretation, because neither the disL'ict coun*;
remedial order nor die order to split thc cost between the sute and KCMsd* *
was an abuse of d:,.,ction, those orders hecame constitutionally rcquirrd?"”
Thus, the limitation on KCMSD’s tax audiority prevented die implementation
ol a constitutionally required court order, and could, diercforc, be strucT**
down.207 Sgrtj

Conclusion

The desegregation decisions of die United Sutcs Supreme Court since J
Brown V. Board of Education make clear diat sute law will not be allowed io ]
prevent the process of desegregation. As Jenkins v. Missouri illustrates, the >
Cour. is not willing to retreat from dus principle. While Jenkins may represent' 1
an expansion of the power of federal courts to implement their desegregation' J
orders, however, it need not be interpreted as an endorsement of judicial ' j
taxation. Rather, Jenkins should be read as standing for the proposition duty" ..j
district court may enjoin sute law Hmiutions on a school district's tax authority/, i
when two conditions have been met: (1) a particular means of financing*?;,'»
desegregation decree is found to be appropriate, and (2) it has not been prova- |
diat thc state law limiutions on a school district's tax authority are severable' 1

from thc grant of tax authority. . |

Although diis intcrprcution of thc Jenkins opinion infers much diat isnc£'-
explicit in die majority opinion itself, it is the most plausible interpreution cf
an opinion that docs not squarely address several issues. It isalso an interpret®
tion w'hich alleviates the fears of thc dissent. Given this interpreution, dieV
number of instances in which district courts will do what thc Jenkins district?. :
court did will be rare. As discussed above, such instances will be limited'toL
cases in which there is no proof of inscvcrability. Moreover, such instanTer.-.*
will be furdicr limited to cases in which die cost of a desegregation ordcrt;. i
exceeds the tax audiority of the responsible defendant. In light of these factor*?-
what w3S an extraordinary judicial act in Jenkins should prove to be'an-j
infrequent one as well.
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