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Congress authorized in ;uiy manner to delegate this power, in any form, to the 
judicial branch of government; yet Congress gives its blessing to the judiciary' 
to act on its behalf by an implied silent assent.

Another example. The courts are challenging the right o f  the military to 
set rules and regulations by restricting homosexuals from serving in the armed
forces o f  the United States.

On January 28, 1993 United States District Judge Terry J. Hatter, Jr., 
in the ease o f  M einhold  v. United States, otherwise known as the IXijEtX 
Sailor’s Case", held that the military's policy o f excluding homosexuals was 
"unconstitutional" claiming that it violated equal protection laws, but his 
remarks indicated that it was he who was ignoring not only the Constitution 
but factual testimony as well. For exampie, in paragraph 5 o f  his opinion 
Judge Hatter stated, "In determining whether the policy is rationally related, 
the Court cannot merely defer to the "military judgment" as the rationale for 
the policy—the Court must consider the factual basis underlying the "military 
judgment." 14. Still, when facts were presented Judge Hatter ignored them. 
Judge Hatter also chose to ignore a 1953 Supreme Court opinion in the case 
o f  O rlo ff v. Willoughby. In the Court’s opinion the justices noted that, 
"(Jjudgcs arc not given the task of running the Army." 15. Judge Hatter also 
chose to ignore the more recent 1983 Supreme Court ease o f  Chappel v 
Wallace. Here the Supreme Court noted that, "Tlic complex, subtle, and 
professional decisions as to me composition, training, equipping, and control 
o f  a military force are esscntiallv professional military judgments, subject 
always to civilian control o f  the Legislative and Exccuti.c Branches." 16. 

But that was then, and this is now. Congress should make it clear to the 
judiciary that they have trespassed into Article 1 powers and that they are 
directed to remove themselves forthwith. Unfortunately the silence from 
Capitol Hill is deafening

In a letter to me Congressman Jim Talent, R -M O  stated, "This 
decision, M einhold  v United States, is only one o f many in a growing 
trend by the U  S. court system to extend its power well beyond the intentions 
o f  the framers o f  our Constitution." My question to Congressman Talent, and 
all members o f  a laissez fairc Congress is, "You have recognized the 
challenge. You have articulated the challenge. When will you exercise your 
constitutional responsibilities and address this challenge?"

Today the Supreme Court o f the United Stales and various inferior 
courts throughout the land have invaded another political area which belongs 
to the people alone. 1 refer to the principle espoused by the early colonists, to
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wit, there shall be no taxation without representation. In a commentary I 
penned for the March 5, 1992 edition of the St. Louis Post Dispatch, 
entitled "When Judges Subvert The Constitution", I addressed the abuse of 
judicial power in the area o f  court otdeied taxation. I pointed out then that, 
"The framers of die Constitution specifically limited die power to tax and 
vested such power to lay and collect taxes in the legislature...No exceptions 
to this view were ever expressed" 17. or, I hasten to add, implied. Earlier I 
quoted tncsc words o f Bishop Hoadly, "(W)hoevcr hath an absolute authority 
to interpret any written or spoken laws it is lie who is truly the lawgiver." I 
would suggest lo you that whoever controls the purse strings ultimately 
controls power, the ability of a government to function and the direction it 
shall go. Alexander Hamilton put it another way in Federalist 79 when he 
stated, "In the ge icral course o f  human nature, a  power over a man's 

subsistence amounts to a power aver his w ill."  O f the three sources of 
political power to which I have referred, the power o f the purse is the most 
critical for die power to tax is not only the power to build, but m the wrong 
hands it can be an instrument of destruction, and tin; p o w e r  o f  to ta l  control.

When did the federal judiciary take upon itself the power tax? In 
November 1982, Missouri voters approved a referendum (Proposition C ) 
which directed local school officials lo reduce their operating levies by an 
amount equal to fifty percent o f  the revenues local school districts would 
receive under a one-cent increase in the stale sales tax. IS . On July 5, 1983 
the federal district court enjoined the voter approved roll back of real estate 
taxes. (Liddell v Board o f  Educ., supra, 567F Supp at 1056) and directed 
the Board o f  Education to use this money to fund the quality education 
programs necessary to restore the St. Louis schools to their AAA  status. Hie 
U .S . Court o f  Appeals for the Eighth District sustained the district court’s 
injunction o f  the roll back on what it termed "Equitable grounds". The court 
claimed that it had " b r o a d  equitab le powers to remedy. . .ev i ls . . . ( inc lud ing ) 
a n a r r ow ly  defined power to o r d e r  increases in loca l tax levies on rea l 
estate ."  19. (emphasis mine) In a dissenting opinion Judge John K. Gibson 
noted that, "The Court need not and should not go this far. Hie taxing power 
o f the states is primarily vested in their legislatures, deriving their authority 
from the people.” 20. Judge Bowman concurred with Judge Gibson s opinion 
and stated, "I join in Judge John R. Gibson's well-reasoned dissent....and the 
singular mappropriatcncss in om Constitutional system of a federal court's 
ordering state and local taxing authorities to impose specific tax increases." 
21. There arc those who choose not to call this example a tax increase, but it
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can be called nothing less when citizens arc denied monies they voted for 
themselves. I was taught in school that taxation without representation as 
ptacticcd in the late 1700s was wrong. The question is, if it was wrong then 
why is it right today? And, if it is wrong, where arc our elected 
representatives to right this wrong? There is more.

In September o f 1987 Judge Russell G. Clark of the District Court 
entered an order approving extensive Kansas City Missouri School District 
capital improvement projects and a far-reaching magnet schools plan, in order 
to fund this order Judge Clark ordered a surtax of 1.5% added to Missouri’s 
Slate Income Tax for all persons and entities receiving income for work done, 
services rendered, and income received from activities within the KCM SD  
and further ordered die tax levy for the KCM SD  to be raised from $2.05 to 
S4.00 per $100 of assessed valuation 22. On appeal the Eighth Circuit 
reversed die "Judicially imposed income tax surcharge, holding that the trial 
court invaded the province of the legislature in ordering this 
surcharge,(emphasis mine) and that the ortH  (was) beyond the power of the 
district court as outlined in Specified Supreme Court and Eighth Circuit 
precedent". 23. On the other hand the Court of Appeal: affirmed the District 
Court's $1.95 levy increase m effect until the end of the 1991 - 92 fiscal 
year,... ihcn authorized the Kansas City School Board to obtain from the trial 
court each year ad infinitum, and without voter approval, a "reasonable ’ levy 
(lax) increase over and above the S I .95 levy (tax) to fund desegregation 
expanses ordered by the courts." 24. In I9S8 The United States Supreme 
Couif upheld the lower federal conn's order imposing a property tax increase 
claiming that the order did, "satisfy equitable and constitutional principles 
governing the District Court's power." 25. (emphasis mine)

In a dissenting opinion, however, Supreme Coiut Justice Kennedy 
stated that. "The premise of the Court's analysis is infirm." He continued , 
"Ilie question is whether a district court possesses a power to tax under 
federal law, either directly or through delegation." (emphasis mine) Justice 
Kennedy points out that, The description of the judicial power nowhere 
includes the word ’tax’ or anything that resembles it."; 26. but this
constitutional fact did not deter the Supreme Court from upholding the lower 
cruri’s order or "authorization" to increase property taxes in Kansas City, 
Missouri.

Such power lo allocate or reallocate funds by an unaccountable 
judiciary denies elected officials the necessary tools to properly and 
responsibly represent and provide for those who have freely elected them. An 
in elected and unaccountable judiciary, silting miles from the people affected,



has no true interest in them, oniv subjective goals cloaked in robes o f Trojan 
Horse Icgalcsc. As Justice Kennedy notes in his dissenting opinion, "Perhaps 
it is good educational p o l i c y  to provide a school district with the items 
included in the KC M SD  capital improvement plan....(B)ut these items arc 
part of legitimate political debate over educational and spending priorities, 
not the Constitution’s conunand o f  racial equity." 27.

This decision "authorizing" a tax increase represents "the first in which 
a lower federal court has in fact upheld taxation to fund a remedial decree".
28. As Justice Kennedv noted, "...rules of taxation that override state* '

political strictures not themselves subject to any constitutional infirmity raise 
serious question o f  federal authority." This decision, "a first" according to 
Justice Kennedy, sets a stare decisis , or precedent, which will at some time 
in the future affect all states, and the fact that Congress remains silent on this 
issue lends credibility to the claim by the courts that they do m fact have die 
power to tax. In his book, The Tempting o f  America, Judge Robert Bork 
spelled out his view of the responsibilities of the legislative vis-a-vis the 
judicial branch o f government Me wrote, "Where the law stops, the legislator 
may move on to create more; but where the law stops, the judge must stop."
29. Here let me add that the only change a court may make is to change the 
period at the end of the law to an exclamation point!

In a column of October 18, 1993 columnist Charley Reese made this 
observation about government, " (T)he men who signed the Declaration of 
Independence and who wrote the Constitution recognized that government— 
any govcmmcnt-was the potential enemy of individual freedom They held 
high the value of governments with limited powers anti limited jurisdiction, 
bound tightly by constitutions, which they viewed as contracts between the 
peop le and the i r  governments, (emphasis mine) Today", lie continues, 
there is virtu- zilch talk about freedom or principles o f good government. 

It’s all about soual and economic issues." 30. Again Justice Kennedy, "T h i s  
assertion o f  jud ic ia l  power  is one o f  the most sensitive o f  policy areas, 
that invo lv ing taxation, ( it ) begins a process that o v e r  t ime could 
th reaten fundamen ta l  a l te ra t ion  o f  the fo rm  o f  gove rnmen t  o u r  
Constitution em bodies." 31. (emphasis mine) In his farewell remarks to the 
new nation President George Washington warned, "Let there be no change by 
usurpation; for through tins, in one instance may be the instrument o f  good, it 
is the customary weapon by which free governments are destroyed". James 
Madison also noted, "I believe there are more instances o f the abridgment o f  
freedom of the people by gtadual and silent encroachments of those in power,



than bv violent and sudden usurpations." 52. In a recent commentary 
columnist Thomas Sowell v/To te , "History shows many great nations and 
civilizations declining arid falling, but wc may be the first to destroy ourselves 
from within.". 33.

In 1982 Judge Robert T. Donnelly addressed the Missouri General 
Assembly. In his remarks he stated. "History tells us that the Framers (o f  the 
Constitution), in establishing a federal government, were influenced by the 
teachings of Locke, Rousseau, and others, and by the social concept they 
espoused. This concept would recognize a continuing right in the people to 
call their agents, even the United States Supreme Court, to account. It would 
assure that the people, and not an agency of government, will determine die 
direction of their lives. If. in fact, the United States Supreme Court is 
exercising powers without the consent of the governed - the people - then the 
rights it purports to secure in their name arc counterfeit - its benevolence a 
fraud." 34.

Again let me pose the question. Where were our elected officials while 
all this was taking place? Where arc they today? Do they even have an 
opinion? In May of 1992 I traveled to Washington and visited with a number 
o f  members o f  Congress, among them Congressman Henry' Hyde (R -IL ). In 
his office I discussed my concern; .us response, "While I'm sympathetic to 
your concern, on this issue frankly Congress just doesn't give a damn." Today 
we have a Congress that won't balance the budget, a Congress in which many 
members were unable or unwilling lo balance their own personal checkbooks 
until their irresponsible and culpable bchavtor was exposed and a Congress 
which has shown a willingness to turn over to an un-elcctcd judiciary' the 
most sacred o f  trusts, the authority to tax. So who is to rein in the judiciary if 
not the legislative branch of government? The people? Think again!

Today the American people arc under the illusion that they are being 
constitutionally governed, without even understanding what that means. Sure, 
they and members o f Congress will tell you that they have read the 
Constitution, but without knowledge of prior intent they will never understand 
its true meaning. "Government", writes columnist Walter Williams, "is about 
coercion. Limiting government is the single most important instrument for 
guaranteeing liberty. W ere working oil the tlnrd generation which has had 
little in the way o f  education about what our Constitution means and why it 
was written. Thus, they fall easy prey to chailatans, quacks and hustlers." 35.

In 1982 Judge Donnelly attempted to persuade the General Assembly 
to petition Congress lo rein in the federal judiciary. His admonishment to do 
so fell upon deaf ears; but as lime passes we all sec things in a different light.



In 1993 the Missouri General Assembly passed a resolution calling upon 
Congress to submit to the states an amendment to the Constitution which 
would curb the taxing powers of the judiciary. It reads, "Neither the 
Supreme Court nor any inferior court of the United States shall have the 
power to instruct or order a state or political subdivision thereof, or an 
official of such state or political subdivision, to levy or increase taxes." 
36. Credit for the success in passing this resolution is due primarily to die 
tireless and persistent efforts of State Senator Walt Mueller tR-Kirkwood) 
and those o f Representative Bill Skaggs (D-Kansas City).

Gordon Crovitz, writing in The Wall Street Journal noted, "No 
legal principal carves illegitimate rulings in stone." 37. If this be true, as I 
believe it to be, then no unconstitutional tailing, opinion or declaration can be 
wrapped in robes o f  declared constitutional legitimacy and become die law of 
the land unless the misinformed, uninformed or those who know better do not 
act to stop it. Inasmuch as Congress chooses to ignore die unconstitutional 
actions of the Court, I believe it is now up to the state legislatures to call the 
Supreme Court o f The United States to account by calling for an amendment 
to the United States Constitution which will rein m the federal judiciary's 
usurpation of the taxing powers which belong to the people alone through 
their elected representatives.

In November of 1993 Senator Mueller asked me to chair a erotio we
•

call The Madison Forum In that capacity Senator Mueller. Representative 
Skaggs and I have contacted the majority and minority leaders in both the 
upper and lower chambers o f every state legislature seeking support for 
passage in their stale of a resolution identical to the one which was passed by 
the Missouri General Assembly m 1993. But the passing of this resolution in 
Missouri is just a first step on what will be a long and arduous journey. When 
the legislatures o f  thirty three additional states pass this resolution it will 
assume the form of a petition to Congress. Congress will then be forced to 
submit to the states for consideration nn amendment to the United States 
Constitution which will curb the power to tax which the judiciary has 
assumed.

It has been said that Benjamin Franklin, coming out o f the constitutional 
convention, was approached by a woman who asked lum, "What kind of 
government have you given us?” His reply, "A Republic, madam, if you can 
keep i tM

Senator Mueller, Representative Skaggs and I and others who feel as 
we do will continue to work to see that the federal judiciary ami the Supreme



Cou r i  are brought to account fo r  their unconstitutional actions. It is our 
intention to insure that this government w i l l  remain the Repub l ic  to whicl i 
Ben jam in  Frank l in  referred . A Repub l ic  fo r  which thousands have given their 
last gTcat measure o f  personal sacrif ice. A  Repub l ic  in which those 
inseparable twins, l iberty and f reedom wi l l  not, 'ike sand, s lip through our 
fingers.

W e  intend to share with others these s e l f  evident truths which the 
founding fathers embraced know ing  ful l we l l  tins is the on ly  way  to insure 
that this Repub l ic  w i l l  remain a government o f  the people ,  by the peop le  and 
fo r  the people . S o  he lp  us God .

END

John R. S'.oenler - Chairman 
The Madison Fotum  
S-t7 l.abonnc Parkway 
Manchester. M O 63021
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M ISSOURI, e t at.. P e tit io n e r

KARIM A JE N K IN S  e t  ai.

495 U S 33. 109 L Ed 2d 31. 110 S C t 1651 

;No. 88-1150]

A rg u ed  O ctober 30. 1989. D ecided A pril 18. 1990.

D ec is io n : F ed e ra l D is tr ic t C o u rt he ld  (1) to h av e  ab u sed  d iscre tio n  m  d irec tly  
im posing  p ro p e rty  tax  in c rease  to  fund d eseg reg a tio n  rem edy, bu t i2 ) to 
have a u th o r i ty  to  o rd e r M issouri school d is tr ic t to  levy such  tru e s .

S U M M A R Y

T he K a n sa s  C ity, M issouri. School D is tr ic t (KCM SD) am i a  g roup  of 
KCMSD s tu d e n ts  tiled a co m p la in t based  on 42 U SCS § 1983 in th e  U n ited  
S ta tes D is tr ic t C o u rt for th e  W este rn  D is tr ic t of M issou ri. T he co m p ia in t a l ­
leged th a t  se v e ra l d e fen d an ts , in c lu d in g  th e  s ta te  o f  M issouri, h ad  o p e ra ted  a 
rac ia lly  seg re g a te d  public school sy s tem  in th e  K an sas  C ity  a re a . In a se ries  
o. decisions, th e  D is tr ic t C o u rt ( 1 ) re a lig n e d  th e  KCM SD as a p a r ty  d e fen d an t;
(2) found th a t  th e  KCM SD an d  th e  s ta te  had  o p e ra te d  a seg reg a ted  school 
system  w ith in  th e  KCM SD. and  (3) issued an  o rd e r  as to  (a) th e  rem ed ies 
deem ed n e c e ssa ry  to  e lim in a te  th e  vestiges o f seg reg a tio n , an d  (b) th e  
financing  d eem ed  necessary  to  im p lem en t th o se  rem ed ies . W hile th e  finding 
of liab ility  w a s  e v e n tu a lly  u p h e ld , fu r th e r  litig a tio n  en su ed  on o th e r  m a tte rs , 
inc lud ing  th e  a p p ro p r ia te  rem edy  an d  its  f in an c in g — litig a tio n  w hich was 
com plica ted  by  a lleg ed  problem s co n ce rn in g  th e  lim its , u n d e r  severa l s ta te  
c o n s titu tio n a l a n d  s ta tu to ry  p rovisions, on th e  K C M SD 's a u th o r i ty  to tax . /Vs 
th e  p ro ceed in g s co n tin u e d  a n d  a s  th e  D is tr ic t C o u rt endo rsed , as  p a rt of its  
deseg reg a tio n  rem ed y , a  m u ltim illio n -d o lla r  ex p an sio n  o f a  m ognct-school 
P rog ram , t '  D is tr ic t C o u rt e v e n tu a lly , in  1987, (I) concluded  th a t  th e  
KCM SD hr e x h a u s te d  a ll a v a ila b le  m ean s  of ra is in g  a d d itio n a l rev en u e  to  
pay for th e  K C M SD 's sh a re  of th e  cost of th e  rem edy , an d  (2) am ong o th e r  
decisions, e x e rc ised  w h a t th e  c o u rt caller! its  b ro ad  e q u ita b le  pow ers an d  
o rdered  th e  K CM SD p ro p erty  tax  levy ra ise d — reg a rd le ss  of a n y  s ta te -law  
lim its— from  $2 05 to  54 00 pe. $100 of assessed  v a lu a tio n  th ro u g h  th e  1991- 
1992 fiscal y e n r (672 F  S upp  400). O n ap p ea l, th e  U n ited  S ta te s  C o u rt of

R nefs of C ounsel, p 806. in fra .
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A ppeals for th e  E ig h th  C ircu it, in  a tu r n in g  in p a r t  an d  reversing  in  p a r t on 
A ugust 19. 1988. (1) u p h e ld  th e  scope o f th e  d eseg reg a tio n  o rd e r an d  the  
D istric t C o u rt's  a llocation  o f costs: (2) sa id  th a t  s ta te -iaw  lim ita tio n s  w hich 
p reven ted  th e  KCM SD from  ra is in g  fu n as  su m c ie n t to  im p lem en t th e  deseg­
regation  rem edy  had  to fa il to th e  com m and  o f th e  F edera l C o n stitu tio n : and  
3) a in rm ed  th e  ac tions th a t  th e  D istric t C o u rt h ad  ta x e n  to  th a t  p o in t w uh  
respect to  th e  p ro p erty  tax  in c rease : b u t i4) ru led  th a t ,  u r.a e r th e  p rincip les of 
fed era l-s ta te  com ity , th e  D is tr ic t C ourt, in  th e  fu tu re , should  n o t se t the 
p roperty  tax  ra te  itself, b u t snou id  (a) a u th o riz e  th e  KCM SD to su b m it to the  
s ta te  tax  co llection  a u th o r it ie s  a i e v y  a d e q u a te  to  fund  the  KCM SD's budget, 

"d  ’h i en jo in  th e  o p era tio n  o f s ta te  law s th a t  w ouid lim it or re su ce  th e  levy 
ccrow th a t  a m o u n t ,855 F2d 1295). U n d e r 25 U SCS § 2101(c). a p e titio n  for 
te r t io ra r i  in  a civil case m u st be tiled w ith in  90 days a f te r  th e  e n try  of the 
.u c g m e .it below. T he s ta te 's  p e titio n  for c e r t io ra r i  w as died w ith in  90 days 
a fte r  an  O ctober 14. 1988 d e n ia l o f  re h e a r in g  by th e  C o u rt of A ppeals. The 
U nited  S ta te s  S u p rem e  C o u r. II) g ra n te d  th e  s t a te ’s pe titio n , lim ited  to th e  
question  as to th e  p ro p e rty  ta x  in crease , b u t (2 ) req u ested  th e  p a r tie s  to 
address w h e th e r  th e  p e titio n  w as tim e ly  filed (490 U S 1034. 104 L Ed 2d 402. 
109 S C t 1930).

On c e r tio ra r i, th e  S u p rem e  C o u r. a m m c d  th e  ju d g m e n t of the  C o u r. of 
A opcais in so fa r a s  it  req u ired  th e  D is in c : C o u rt to  m odify its  fun d in g  order, 
reversed  th e  ju d g m e n t of th e  C o u rt of A ppeals in so fa r  as it allow ed th e  tax 
increase  im posed by th e  D is tr .c t C o u rt io s ta n d , a n d  rem an d ed  th e  case for 
fu r th e r  p roceedings. In an  op in ion  by W h ite . J .. ex p ressin g  th e  u n an im o u s 
view  of th e  c o u r . as to h o ld ing  1 below , an d  jo in ed  by B r e n n a n .  M a r s h a l : .  
B la c x m u n . and  S te v e n s . J.J.. as to  ho ld ings 2-4 below , it was held  th a t  (1 ) the  
s ta te 's  p e titio n  fo r c e r tio ra r i w as tim e ly  filed: (2) th e  D istric t C o u rt abused  its 
equ itab le  d isc re tio n  in im posing  th e  p ro p e rty  tax  in crease  itse lf, because, (a) 
•jnaer th e  p rin c ip le s  of com ity , th e  D istric t C ourt, befo re  ta k in g  such  a  d rastic  
step , w as obliged to  a ssu re  its e lf  th a t  no p e rm iss ib le  a lte rn a tiv e  w ould have 
accom plished th e  req u ired  ta sk , a n d  ib) th e  a l te rn a tiv e  m eans ex isted  of (i) 
au th o riz in g  o r re q u ir in g  th e  K CM SD to levy  p ro p e r ty  ta x e s  a t  a  ra te  ad eq u a te  
to  fund th e  rem ed y , and  (ii) en jo in in g  th e  o p e ra tio n  o f  s ta te  law s th a t  would 
have p rev en ted  th e  KCM SD from  exerc is in g  su ch  a pow er. (3) th e  difference 
betw een  th e  tw o ap p ro ach es w as m ore  th a n  a  m a t te r  of form ; an d  (4) 
accep ting  fo r pu rposes of decision , as  a re su lt  o f th e  lim ited  g ra n t  of c e rtio ra ri, 
th e  C o u rt of A pp ea ls ' conclusion  th a t  *hc D is tr ic t C o u rt's  desegregation  
rem edy w as p ro p er, th e  e q u ita b le  a n d  c o n s titu tio n a l p rin c ip les  govern ing  the  
D istr.c t C o u rt 's  pow er w ith  re sp e c t to  finan c in g  th e  rem ed y  w ere  satisfied  by 
the  C o u rt o f  A p p ea ls ' m odifications as to  w h a t th e  D is tr ic t C o u rt shou ld  do in 
th e  fu tu re , b ecau se  (aJ even  th o u g h  it  is c la im ed  th a t  th e  a lleged  excesmveneaa 
o f th e  rem edy  causes such  fu n d in g  to  v io la te  th e  p rin c ip les  of eq u ity  and 
com ity, such  a n  a rg u m e n t is a im ed  a t  th e  scope o f th e  rem edy , r a th e r  th an  
th e  m a n n e r  in  w hich  th e  rem ed y  is to  be fu n d ed , ib) u n d e r  th e  c ircum stances , 
st was not an  a b u se  of d isc re tio n  for th e  D is tric t C o u rt to  ra le  th a t  the  
KCMSD w ould be liab le  for fu n d in g  its  s h a re  o f th e  cost of th e  rem edy , in stead  
of m iffin g  an y  fu n d in g  in excess o f th e  siau*-Inw lim its  to  th e  jo in tly  liable
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<is‘ .. (ci :h e  K CM SD ’s ob liga tion  :o fund the  d eseg reg a tio n  rem ed y  aro se  
from  its  o p e ra tio n  of a  seg reg a ted  school system  in v io la tio n  of th e  F ed e ra l 
C o n stitu tio n , id) th e  C o n s titu tio n 's  T en th  A m en d m en t re se rv a tio n  of nondcl- 
ega ted  pow ers to th e  s ta te s  is not im plica ted  by a feric ra l-cou rt ju d g m e n t 
en fo rc ing  th e  ex p ress  p ro h ib itio n s a g a in s t un law fu l s ta te  conduct e n a c te d  by 
th e  C o n s titu tio n 's  F o u r te e n th  A m en am en t. iei a co u rt o rd e r  d ire c tin g  a local 
g o v ern m en t body to levy its own taxes is a ju d ic ia l ac t w ith ir  th e  pow er of a 
fed e ra l co u rt, u n d e r  A n ic ie  III of th e  C o n stitu tio n , an d  (f) u n d e r  th e  C o n s ti­
tu tio n 's  su p rem acy  c lau se  (A rt VI. c! 2). th e  KCM SD m ay be o rd e red  tr* levy 
tax es , desp ite  th e  s ta te -iaw  lim ita tio n s , m  o rd er to  com pel th.< d isc h a rg e  of an  
ODiigation im posed on th e  scnooi d is tr ic t by th e  F o u r te e n th  . m e n d m e n t.

Ken n ed y . J ..  jo ined  by P.eh n q u ist. Ch. J .. and  O’C onnor nd Sc a i j .*. J J . .  
c o n cu rrin g  in p a r t  an d  co n cu rrin g  :r. th e  ju e g m e n t. ex p re ss t i th e  v iew  th a t  

1 ) th e  S u p rem e  C o u r. h a d  ju risd ic tio n  to decide th e  case; an u  (2) th e  D is tr ic t 
C o u r. h ad  exceeded its a u th o r i ty  by a tte m p tin g  to im pose a  tax : b u t  (3) an y  
p u rp o rte d  d is tin c tio n  betw een  th e  d ire c t im position  of a ta x  by a fe d e ra l c o u r t 
an d  a n  o rd e r co m m an d in g  th e  KCM SD to im pose th e  ta x  w as b u t  a  conve­
n ie n t fo rm alism , w h ere  th e  c o u r t 's  op in ion  was p red ica ted  on e lim in a tio n  o: 
s ta te -law  lim ita tio n s  on th e  KCM SD’s tax in g  a u th o r ity ; (4) a fed e ra l c o u r . is 
w ith o u t pow er to o rd e r  a  ta x  levy m a t  goes cevond th e  ta x in g  pow er g ra n te d  
by s ta te  law  to a local a u th o r ity , w h ere  th e  s ta te -la w  lim ita tio n  w as no t a 
su b se q u e n t e n a c tm e n t i ts e lf  in v io la tio n  of th e  F ed e ra l C o n s titu tio n 's  c lau se  
a g a in s t im p a irin g  th e  oo liga tion  o f  co n trac ts  lA r: I. $ 10. cl 1); (5) ev en  if  a 
fed e ra l c o u rt m ig h t in  som e e x tre m e  case au th o rize  su ch  ta x a tio n , th e  case a t  
h a n d  w as no t such  a  case, w h ere , even though  th e  lim ited  g ra n t  o f  c e r t io ra r i  
req u ired  an  a ssu m p tio n  th a t  th e  D istric t C o u r .’s choice of an  ex p en siv e  
m agnct-schoo l rem ed y  w as a  p e rm issib le  exerc ise  of d isc re tio n , (a) a ta x a tio n  
o ra c r  o u g h t n o t to  be co nsidered  un less th e re  h a s  been a find ing  th a t ,  w ith o u t 
th e  p a r t ic u la r  rem ed y  a t  issue, th e  c o n s titu tio n a l v io la tio n  w ould go u n re m ­
edied . an d  (b) th e re  w as no  such  snow ing  in  th e  record  of th e  case  a t  h a n d : an d  
i6 ) th e  S u p re m e  C o u r t 's  op in ion , by b road  d ic tum , em b raced  a n  e x p a n s io n  of 
ju d ic ia l pow er beyond  a ll p receden t.
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O ctober 27. 1987. o rd e r in creasin g  
p ro p e rty  taxes in  th e  KCMSD 
through the end of fiscal year 1991- 

1992. T he  D is tr .c t C ourt s J a n u a ry  3. 
1989, o rd e r does not su p p o rt, bu t re­
fu tes. th e  C o u r.'s  c h a rac te riza tio n . 
T he D is tr .c t C ourt re jected  a req u est 
by th e  KCM SD to increase th e  p rop­
e r ty  tax  ra te  using  the  m ethod  en ­
dorsed  by th e  E ign th  C ircu it from  
$•1.00 to 34.23 per S100 of assessed 
v a lu a tio n . T he D istr.c t C o u r  re a ­
soned th a t  an  increase  in  1988 p rop ­
e r ty  tax es  wouid oe d im cu lt to a d m in ­
is te r  and  cause  re se n tm e n t am ong 
ta x p a y e rs , and  tr .a t a n  in c rease  in 
1989 p ro p e rty  tax es  would be p re m a ­
tu re  because  it w as no t y e t know n 
w h e th e r  a n  increase  would be neces­
sa ry  to  fund  ex p en d itu res . A c?  511- 
512. In  re jec ting  th e  KCM SD's re­
q u es t. th e  D istr .c t C ourt left in cnect 
th e  34 ra te  it had  e s tab lish ed  in  iu  
O cto b er 27, 1967. o rder.

W h a te v e r th e  C ourt th in k s  o f th e  
C o u r. of A ppeals ' opin ion , th e  Dis­
t r .c t  C o u rt cn  rem an d  ap p e a rs  to  
h av e  th o u g h t : i  w as u n d e r no com pu l­
sion to  d is tu rb  its  ex is tin g  o rd e r e s ­
ta b lish in g  th e  54 p ro p erty  tax  ra te  
th ro u g h  fiscal y ear 1991-1992 u n less  
an d  u n til  i t  becam e necessary  to  raise 
p ro p e rty  tax es  even h ig h er. T he 
C o u rt 's  discussion today , an d  its 
s ta te d  ap p ro v a l o f  th e  "m eth o d  for 
f l tu r c  fu n d in g " found ' ’p re fe ra b le '’ 
b> th e  C o u rt of A ppeals, is u n n eces­
sa ry  for th e  decision in  th is  case. As 
th e  C o u rt chooses to  d iscuss th e  qu es­
tio n  c f  fu tu re  tax a tio n , how ever. I 
m u s t s ta te  m y resp ec tiu l d isag ree ­
m e n t w ith  its an a ly s is  an d  conclu ­
sions on th is  v ita l question .

T h e  p rem ise  o f th e  C o u rt's  a n a ly ­
sis. I su b m it, is infirm . Any p u rp o rted  
d is tin c tio n  betw een  d ire c t im position  
o f  a  tax

[as us fri i 
by th e  federa l co u rt an d  an  

o rd e r com m anding  th e  school d is tr .c t

to im pose the  tax  is b u t a conveaien  
fo rm alism  w h ere  th e  c o u r t 's  n c io n  i 
p red ica ted  on e lim in a tio n  of s ta u  
law  lim ita tio n s  on th e  schcsl d i  
t r ic t ’s tax in g  a u th o rity . .As th  • Com 
describes it. th e  local KCM f D po: 
sesses p len a ry  tax in g  pow ers whic 
allow  it to  im pose an y  tax  it chooses 
no t " h in d e re d ] "  by th e  M issouri Cor 
s t i tu t io n  an a  s ta te  s ta tu te s . A n te . ; 
57. 109 L Ed 2d. a t 53. T h is  pu ts th 
conclusion  oefore  th e  prem ise. Loc: 
g o v e rn m en t boaies in  M issouri, i 
e lsew h ere , m u st derive  th e ir  powi 
from  a  sovere ign , and  th a t  sovcrcic 
is th e  S ta te  of M issouri. See V 
C onst. A rt X. 5 1 (po litical subdiv 
sions m ay  exerc ise  on ly  "[tax j pow. 
g ra n te d  to  th e m "  by M issouri Ge 
era] A ssctnolyj. U n d e r M issouri la ’ 
th e  KCM SD h as pow er to  im pose 
lim ited  p ro p e rty  tax  levy u p  to SI.I 
per S10O of assessed va lue . T he pow. 
to  e x a c t a h ig h e r ra te  of p ro p erty  u  
re m a in s  w ith  th e  people, a m a jo r  
of w hom  m u st ag ree  to  em pow er t! 
KCM SD to in c rease  th e  le w  up 
S3.75 p e r 5100. an d  tw o-th irds 
whom  m u st ag ree  for th e  levy* to  
h ig h er. S ec  Mo C onst. A r t  X. §§ I l f  
<ci. T h e  M issouri C o n stitu tio n  s ta t 
th a t  " (p jro p e rty  taxes a n d  o th e r loc 
tax es  . . m ay  no t be increased  abo 
th e  l im ita tio n s  specified hcrrin wit 
o u t d ire c t v c te r  ap p ro v a l a s  provid 
by th is  c o n s titu tio n ."  Mo C onst. ^ 
X. 5 1 6 .

For th is  reaso n . I re jec t th e  a r t  
c .a i su ggestion  th a t  th e  D rn r  
C o u rt m ay . by " p re v e n tf in g ) . . o 
r ia ls  from  app ly ing  s ta le  law t l  
w ould in te r fe re  w ith  th e  w illing 1c 
o f p ro p e r ly  t a x o  by KCM SD.” an  
a t  56. n 20. 109 L Ed 2d. a t  57. cai 
th e  K CM SD  to  ex erc ise  pow rr •, 
d e r  state law . S ta te  law*. mcl»
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in  -j t a x a t i o n  p r o v i s io n s  l e g i t i m a t e  
a n d  c o n s t i t u t i o n a l  in  t h e m s e i v e s .  d e ­
f in e  t h e  p o w e r  o f  t h e  K C M S D . Cf. 
W a s h i n g t o n  v W a s h i n g t o n  C o m m e r ­
c i a l  P a s s e n g e r  F i s h i n g  V c s s e i  A ss n . .  
443  U S  653 .  6 95 .  61 L E d  2d 5 23 .  99  S 
C t  3 05 5  11979) t w n e i h e r  a  s t a t e  
a g e n c y  " m a y  b e  o r o e r e c  a c t u a l l y  to  
p r o m u l g a t e  r e g u l a t i o n s  h a v i n g  e ffec t  
a s  a  m a t t e r  o f  s t a t e  l a w  m a y  w e l l  b e  
d o u o t f u l " ) .  A b s e n t  a  c n a n g e  in  s t a t e  
la w .  r.o i n c r e a s e  tn  p r o p e r t y  t a x e s  
c a u i d  t a k e

[495 US 63)

p la c e  in  t h e  K C M S D  
w i t h o u t  a  f e d e r a l  c o u r t  o r a e r .  I: 
m a k e s  n o  d i f f e r e n c e  t h a t  t.ne K C M S D  
s t a n d s  " r e a d y ,  w i l l i n g ,  a n d  . a b l e "  
to  im p o s e  a  t a x  n o t  a u t h o n t c d  by  
s t a t e  la w .  A n t e ,  a :  5 1 .  109 L E d  2 d .  a t  
54. W h a t e v e r  t a x i n g  p o w e r  t h e  K C ­
M S D  m a y  e x e r c i s e  o u t s i d e  t h e  b o u n d ­
a r i e s  o f  s t a t e  l a w  w o u ld  d e r i v e  f r o m  
t h e  f e d e r a l  c o u r t .  T h e  C o u r .  n e v e r  
c o n f r o n t s  t h e  j u d i c i a l  a u t h o r i t y  to  is ­
s u e  a n  o r d e r  f o r  t h i s  p u r p o s e .  A b s e n t  
a  c h a n g e  in  s t a t e  l a w .  t h e  t a x  is i m ­
p o s e d  b y  f e d e r a l  a u t h o r i t y  u n d e r  a  
f e d e r a l  d e c r e e .  T h e  q u e s t i o n  is 
w h e t h e r  a  d i s t r . c t  c o u r t  p o s s e s s e s  a 
p o w e r  to  t a x  u n d e r  f e d e r a l  la w .  c i ­
t h e r  d i r e c t l y  o r  t h r o u g h  d e l e g a t i o n  to  
t h e  K C M S D .

n
A r t t c l e  I I I  o f  t h e  C o n s t i t u t i o n  

s t a t e s  t h a t  " t t j h e  j u d i c i a l  P o w e r  o f  
t h e  U n i t e d  S t a t e s ,  s h a l l  b e  v e s t e d  m  
o n e  S u p r e m e  C o u r t ,  a n d  in  s u c h  in fe ­
r i o r  C o u r t s  a s  t h e  C o n g r e s s  m a y  f r o m  
t i m e  t o  t i m e  o r d a i n  a n d  e s t a b l i s h '*  
T h e  d e s c r i p t i o n  o f  t h e  j u d i c i a l  p o w e r  
n o w h e r e  i n c l u d e s  t h e  w o r d  " t a x ”  o r  
a n y t h i n g  t h a t  r e s e m b l e s  i t  T h i s  r e ­
f le c ts  t h e  F r a m e r s '  u n d e r s t a n d i n g  
t h a t  t a x a t i o n  w a s  n o t  a  p r o p e r  a r e a  
fo r  j u d i c i a l  i n v o l v e m e n t .  " T h e  j u d i ­
c i a r y  . . h a s  n o  i n f lu e n c e  o v e r  e i t h e r
t h e  s w o r d  o r  t h e  p u r s e ,  n o  d i r e c t io n

e i t h e r  o f  t h e  s t r e n g t h  o r  o f  t h e  w e a l th  
o f  t h e  s o c ie ty ,  a n d  ca r .  t a k e  n o  a c t iv e  
r e s o lu t i o n  w h a t e v e r . "  T h o  F e d e r a l i s t  
No. 78. p 5 2 3  I J .  C o o k e  id  1961) tA. 
H a m i l t o n ) .

O u r  c a s e s  t h r o u g h o u t  t h e  y e a r s  
ic a v e  no  d o u b t  t h a t  t a x a t i o n  is n o t  a 
j u d i c i a l  f u n c t io n .  L a s t  T e r m  we r e ­
j e c t e d  t h e  i n v i t a t i o n  to  c u r e  a n  u n ­
c o n s t i t u t i o n a l  t a x  s c h e m e  b y  b r o a d ­
e n i n g  t h e  c la s s  o f  t h e r e  t a x e d  W e 
j a t u  t r . a t  s u c n  a  r e m e s y  " c o u ic  be 
c o n s t r u e d  a s  t h e  c i r e c :  :m o o s i t :o r .  of 
a  s t a t e  t a x .  a  r e m c s y  c e y o r .c  t h e  
p o w e r  o f  a  f c a e r a l  c o u r t  "  Dav-a v 
M ic h ig a n  D e o : ,  o f  T r c a - u r v ,  489  U S  
803. S18. 103 L E d  2d  591 .  109 S C t  
150 0  (1969). O u r  s t a t e m e n t  in  D av is  
r e s t e d  o n  t h e  e x p l ic i t  h o ld in g  in  M o ­
ses  L a k e  H o m e s .  Inc .  v G r a n t  C o u n tv ,  
3 6 5  U S  7 4 4 . 6  L E d  2d  66. 91 S  C t  870  
11961). in  w h ic h  w e  r e v e r s e d  a  ju c g -  
m c r . t  d i r e c t i n g  a  D i s t r . c t  C o u r t  to  
d e c r e e  a  v a l id  t a x  in  p la c e  o f  a n  i n ­
v a l id  o n e  t h a t  t h e  S t a t e  h a d  a t ­
t e m p t e d  to  e n fo rc e .

{<»s us «;
"The e f fe c t  o f  t h e  C o u r t ' s  r e m a n d  

w a s  to  d i r e c t  t h e  D i s t r . c t  C o u r .  to  
u e c r e e  a  v a l id  t a x  for t h e  in v a l id  
o n e  w h i c h  t h e  S t a t e  h a d  a t t e m p t e d  
to  e x a c t .  T h e  D i s t r . c t  C o u r t  b a s  n o  
p o w e r  s o  lo  d e c r e e  F e d e r a l  c o u r t s  
m a y  n o t  a s s e s s  o r  lev y  t a x e s .  O n ly  
t h e  a p p r o p r i a t e  t a x i n g  officia ls  o f  
G r a n t  C o u n t y  m a y  a s s e s s  a n d  levy  
t a x e s  o n  t h e s e  l e a s e h o ld s ,  a n d  t h e  
f e d e r a l  c o u r t s  m a y  d e t e r m i n e ,  
w i t h i n  t h e i r  j u r i s d i c t i o n .  o n ly  
w h e t h e r  t h e  t a x  le v ie d  by  th o s e  
offic ia ls  is  o r  is n o t  a  v a l id  o n e  ”  I d . 
s t  7 5 1  6  L  E d  2 d  6 6 .  31 S  C l  S70.

T h e  n a t u r e  of t h e  D i s t r i c t  C o u r t ' s  
o r d e r  h e r e  r e v e a l s  i h s t  i t  is n o t  a 
p r o p e r  e x r r t t s e  o f  t h e  j u d ic ia l  p o w e r  
T h e  r t e r c s e  o f  j u d i c i a l  p o w e r  i n ­
v o lve s  a d j u d i c a t i o n  c f  c o n t r o v e r s i e s

‘•J
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a n a  im p o s i t io n  o f  b u r d e n s  o n  th o s e  
w n o  a r e  p a r t i e s  b e f o r e  t h e  C o u r . .  T h e  
t r o e :  a t  i s s u e  h e r e  is n o t  o f  t h i s  c r .a r -  
a c te r .  It  fem es t h e  b ro a d  c l a s s  o f  al l  
K C M S D  t a x p a y e r s  It  h a s  t h e  p u r ­
pose a n d  d i r e c t  e f fec t  o f  e x t r a c t i n g  
m o n e y  f ro m  p e r s o n s  w n o  h a v e  n a n  no  
p re s e n c e  o r  r e p r e s e n t a t i o n  in  t h e  
su i t .  F o r  t h i s  r e a s o n ,  t h e  D i s t r i c t  
C o u r t ' s  c i r e c t  o r d e r  i m p o s in g  a  t a x  
* a s  m o re  t h a n  a n  a o u s e  o f  d i s c r e t i o n .  
:'cr a n y  a t t e m p t  *o c o l le c t  t h e  t a x e s  
f ro m  : n c  c i t i z e n s  w o u ld  h a v e  b e e n  a  
b i a t a n t  d e n i a l  o f  d u e  p ro c e s s .

T a x a t i o n  by  a  l e g i s l a t u r e  r a i s e s  no  
c u e  p ro c e s s  c o n c e r n s ,  for t h e  c i t i z e n s '  

r ^ n t s  a x e  p r o t e c t e d  m  t h e  o n l y  w a y  
t h a t  t h e y  c a n  b e  in  a  c o m p le x  so c ie ty ,  
by t h e i r  p o w e r ,  i m m e d i a t e  o r  r e m o t e ,  
o v e r  t h o s e  » r . o  m a k e  t h e  r u l e . "  Bi- 
M e ta l l ic  Co v  C o lo r a d o  S t a l e  Bd o f  
E c u a i u a t i o n .  2 39  U S  441 . 44.f>. 6 0  L 
E d  372 . 3 6  S  C t 141 U 9 1 S ) .  T h e  a t : -  
t e n s  w h o  a r e  t a x e d  a r c  g iv e n  n o t i c e  
a n d  a  h e a r i n g  t h r o u g h  t h e i r  r e p r e ­
s e n t a t iv e s .  w r .o se  p o w e r  is a  d i r e c t  
m a n i f e s t a t i o n  o f  t h e  c i t i z e n s '  c o n s e n t  
A t r u e  e x e r c i s e  o f  j u d i c i a l  p o w e r  p ro -  
• i o t a  d u e  p r o c r i s  o f  a n o t h e r  s o r t  
W h e r e  m o n e y  3  e x t r a c t e d  f r o m  p a r ­
t ie s  oy  a  c o u r t ' s  j u d g m e n t ,  t h e  a d j u d i ­
c a t io n  i t s e l f  p ro v id e s  t h e  n o n c e  a n d  
o p p o r t u n i t y  to  b«. " . i c r d  t h a t  d u e  p n >  
« - *  d e m a n d s  b e f o r e  a  c i t i z e n  m a y  b e  
d e p n v e d  c f  p r o p e r t y

T h e  o r d e r  h e r e  p r o v id e s  n e i t h e r  o f  
t h e s e  p r o t e c t i o n s  W h e r e  a  t a x  p  i m ­
p osed  by  a  g o v e r n m e n t a l  b o d y  e t h e r  
t h a n

:«n  US erj 
t h e  l e g i s l a t u r e ,  e v e n  a n  a d m i n ­

i s t r a t i v e  a g e n c y  v» w h i c h  t h e  l e g i s l a ­
t u r e  h a*  a e l e g a u d  t a x i n g  a u t h o r i t y .
d u e  p r o r e t a  r e q u i r e s  n o t i c e  t o  t h e  
' . t u r n s  '.0 t *  ( a i c d  4? i : votr.e oppi/f  

' •unity  to  b e  h e a n t  S e e .  e  g  . L o n d o n e r  
• D e n v e r .  2 10  U S  r 3 .  1A 4.W >. i 2  !.
U  1 103 . 2 9  S  C t 7 0 S  (1 9 0 6 )  T h e

c i t i z e n s  w h o s e  t a x  b i l l s  w o u ld  h a v e  
b e e n  d o u o lc d  u n d e r  t h e  D i s t r i c t  
C o u r t ' s  c i r c c :  t a x  o r d e r  w o u ld  n o t  
h a v e  h a d  th e s e  p r o t e c t i o n s  T h e  t a x e s  
w e r e  tm p o s e a  by  a D i s t r . c t  C o u r t  t h a t  
w a s  n o t  " r e p r e s e n t a t i v e "  in  a n v  
se n s e ,  a n d  t h e  i n a iv j d u a l  c i t i z e n s  of  
t h e  K C M S D  w h o s e  p r o p e r t y  ( t h e y  
l a t e r  l o . i r o e c i  w a s  a t  s t a x e  w e r e  ne i -  
i h c r  s e r v e d  w i t h  p ro c e s s  n o r  h e a r d  in  
c o u r t .  T h e  —. c t h o a  o f  t a x a t i o n  er.- 
c o n e a  b y  iv o a y  s c i c t a  su f f e r s  t h e  
t a m e  f law , fo r  a d i s t r . c t  c o u r t  o r c e r  
t h a t  o v e r r .d e s  t h e  c i t i z e n s '  s t a t e - i a w  
o r o t c c t i c n  a g a i n s t  t a x a t i o n  w i t h o u t  
r e f e r e n a u t n  a p p r o v a l  c a n  in  n o  s e n s e  
p ro v id e  r e p r e s e n t a t i o n a l  d u e  p io c e s s  
N o  o n e  s u g g e s t s  t h e  K C M S D  t a x p a y ­
e r s  a r c  p a r t ie s .

A ju d i c i a l  t a x a t i o n  o r d e r  3  b u t  a n  
a t t e m p t  to  e x e r c i s e  a  p o w e r  t h a t  a l ­
w a y s  h a s  b e e n  th o u g h *  l e g i s l a t iv e  m  
n a t u r e  T h e  lo c a t io n  o f  t h e  f e d e r a l  
t a x in g  p o w e r  s h e d s  t i g h t  c n  t o d a y  t  
a t t e m p t  to  a p p r o v e  ju d i c i a l  t a x a t i o n  
a t  i h e  loc a l  le v e l  A r u d e  1 . 1 1. s t a t e s  
t h a t  7 afll  l e g i s l a t iv e  P o w e r s  h e r e i n  
g r a n t e d  s n a i l  b e  v e s t e d  m  a  C o n g m . i  
01 t h e  U n i t e d  S t a t e s .  w n»ch  s n a i l  c o n ­
s u l  o f  a  S e n a t e  a n d  H o u s e  o f  R e p re ­
s e n t a t i v e s "  ( E m p h a s i s  a d d e d . )  T h e  
l i s t  o f  l e g u l a t i v e  p o w e r s  in  A r t i c l e  I.
1 6 .  c l  5. b e g in s  w i t h  t h e  s t a t e m e n t  
t h a t  I t j b e  C c n fr m  s h a l l  h a t e  P o w e r  
T o  b y  a n d  c o d e c t  T a x e s  . . A j  »*> 
h a v e  s a id ,  " { t a x a t i o n  3  a  l e g i s l a t iv e  
f u n c t i o n ,  a n d  C o  ; m o  . 3  t h e  so le  
o r g a n  for l e v y in g  t a x e s "  N a t i o n a l  
C a b le  T c i e n s u i n  A i a n . I n c  v  U n i t e d  
S t a t e s .  4 I S  U S  336. 3 4 0 .  39 1. E d  2d 
370. 9 4  S  C t  114 6  (1 9 7 4 )  ( c s u n g  A r t ;  
c l*  L  J # ,  cl 1)

T r u e ,  t o d a y ’s  cxmp .% n o t  a n  
t t a n c e  of o n e  b r a n c h  c f  t h e  F e d e r a l  
i T o v e m m r n i  i n v a a m g  t b r  petmnoe 
of a n o t h e r  St ;•  . r . t t e a d  i w  t h a t  
b r i n g s  t h e  w e ig h t  of f e d # . a i ‘ a u th c 4 -
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. t v  u p o n  a  lo c a i  g o v e r n m e n t  a n d  a 
S t a t e .  T h i a  d o c s  n o t  d e t r a c t .  h o w .  
- v c r .  f r o m  : h c  f u n d a m e n t a l  p o in t
that the Judiciary is not free to excr- 
:l'.o ai! feccrai power; it say exercuc
i n l y  t h e

•493 US 6) |
j u c i c i a l  p o w e r  A n c  t h e  

i m p o r t a n t  c t f c c t s  o i  t h e  t a x a t i o n  or- 
t e r  Q is c u s s e a  h e r e  r a i s e  a d d i t i o n a l  
f e d e r a l i s m  c o n c e r n s  t h a t  c o um e<  
a g a i n s t  t n e  C o u r .  s a n a i y i i s

In  p c r r . a o s  t h e  le a o i r .e  c a s e  con- 
t e m i n c  d e s e g r e g a t i o n  r e m e d i e s .  Mil- 
; ; v  B r a a l e y .  ; 3 3  U S  2 67 .  5 3  L E d  
: d  7 4 5 . 9 7  5  C t  274 9  (19775. w c  u p n e l d  
a p r o s p e c t i v e  r e m e d i a l  p i a n .  n o t  a 
’m o n e y  j u d f f a t n l . ”  a n t e ,  a t  5 4 . 1 0 9  L 
Ed  2d. a t  5 6  a g a i n s t  a  S t a t e  s c .a irn  
t h a t  o m . c i p l c s  o f  f e d e r a l i s m  h a d  
t e e n  i c r .o r e o  m  t h e  p ia n  » i m p l e m e n ­
t a t i o n  i n  s o  d o m e  t h e  C o u r t  e m p n a -  
u r r d  m a t  t h e  D i s t r i c t  C o u r .  h a d  “ n e i ­
t h e r  a t t e m p t e d  t o  r e s t r u c t u r e  local  
* o v e r r . m r n t a i  e n t i t i e s  o o r  t o  m a n -  
: a t e  a  p a r t i c u l a r  m e t h o d  o r  s t r u c t u r e  
i s t a t e  o r  lo c a i  i r . a r . c u . c  “  4 33  U S .  a t  

291 . 53 L  E d  2d  745 .  97  S  C i  2 7 4 9  N o  
t u c n  x u u r a n c r s  e m e r g e  f r o m  t o d a y  s 
t e c u i o n .  w h i c h  e n d o r s e *  f e d e ra l -  
t w i t  i n t r u s i o n  m t o  t h e s e  p re c i s e  
m a t u n .  O u r  s t a t e m e n t  us a  c a t e  d e ­
c id e d  m o r e  t h a n  100  y e a n  a g o  s h o u l d  
a p p l y  h»»re

T h u  pow *- '  t o  imp»w« b u r d e n s  a n d  
r a i s e  m o n e y  u  t h e  h i g h e s t  a t t r i ­
b u t e  o f  w t » f » i t o i 7 . a n d  i t  e t e r -  
c u e d .  t r » L  to  r a i s e  m o n e y  fee  p u b ­
lic  p u r p o M  onir. *cdL s e c o n d ,  by  
the j w r  «f t e t u i a t i e e  a u t h o r i t y  
only I t  u  a p o w ^ r  t h a t  h a s  no< 
t e e n  n t e n d r d  t o  t h e  .nadsc ia jy  E >  
p n r u i l y  i t  i t  b e y e n d  t h e  fwrwer c f  
t h e  F e d e r a l  ;u d ic 4 x ry  t o  a u u m e  t h e  
p l a t *  o f  a  S t a t e  m  t h e  e s e r v y *  of

T h o  c o n d n e m c n t  o f  t a x a t i o n  tn  t h e  
l e g i s l a t i v e  b r a n c h e s ,  b o t h  in  o u r  r e d -  
o ra l  a n d  S t a t e  G o v e r n m e n t s ,  w a s  n o t  
r a n d o m .  I t  r e f l e c t e d  o u r  i d e a i  t h a t  
t h e  p o w e r  o f  t a x a t i o n  m u s t  b e  u r . c e r  
t h e  c o n t r o l  o f  t h o s e  w n o  a r e  t a x e d  
T h i s  t r u t h  a n i m a t e d  a i l  o u r  c o lo n ia l  
s r .o  r e v o l u t i o n a r y  h i s t o r y

Y o u r  M e m o r i a l i s t s  c o n c e iv e  it to  
b e  a  f u n d a m e n t a l  P r i n c i p l e  
v u h o u t  w m c n  F r e e d o m  c a n  r.o 
W h e r e  e x i s t ,  t h a t  t h e  P e o p le  a r e  
r .a t  s u o jc c t  to  a n y  T a x e s  b u t  suer .  
as a r e  i a id  o n  t h e m  b y  t h e i r  o w n  
C o n s e n t ,  o r  b y  t h o s e  w h o  a r e  .e- 
g a i ly  a p p o i n t e d  to  r e p r e s e n t  t h e m  
P r o p e r t y  m u s t  b e c o m e  to o  p r e c a r i ­
o u s  fo r  t h e  G e n i u s  o f  a  f r e e  P e o p le  

: i*s  US o i  
w h ic h  c a n  b e  t a k e n  f r o m  t h e m  a t  
t h e  W i l l  o f  e t h e r s .  * h o  c a n n o t  
k n o w  w h a t  T a x e s  s u c h  p e o p le  c a n  
t e a r ,  o r  t h e  e a s i e s t  M o d e  o f  r a i s i n g  
t h e m :  a n a  * b o  a r e  n o t  u n d e r  t h a t  
R e s t r a i n t .  w h i c h  u  t h e  n e a t e s t  S e ­
c u r i t y  a g a i n s t  a  b u r d e n s o m e  T a x a ­
t i o n .  w h e n  t h e  R e p r e s e n t a t i v e s  
t h e m s e l v e s  m u s t  b e  a i e c t e d  b y  e v .  
e r y  t a x  im p o s e d  o n  t h e  P e o p . r  " 
V i r g i n i a  P e t i t i o n s  t o  K i n g  a n d  P a r -  
; a m e n t .  r* e c e m b e r  1ft. 1764. r r -  

p n n t e d  in  T h e  .S ta m p  A c t  C n » u  41 
E  M o r g a n  e d  1952»

T h e  iKrwrr o f  l a a a u c o  is o n e  t h a t  
t h e  F x d e r a J  J u d i c i a r y  d o e s  n e t  ;**• 

I n  o u r  s y s t e m  “ t h e  l e g is la t iv e  
d e p a r t m e n t  a i m *  h a s  * o c r »  to  t h e  
;»«  a r t a  o f  t h e  p e o p le . "  T h e  F e d e r a l i s t  
N o  4ft. p  334 ( J  C o o k e  * d  1%1 J  
M a d iw e i l  foe i t  is  t h e  l e c t s h s t u r *  
t h a t  is  » c o u n t a b l e  l a  t h e m  a n d  n r p  
j f W R ta  l l j e i r  w i l l  T h e  a u t h o r i t y  t h a t  
» - u i d  lev y  t h e  t a t  at swwie h e r *  
m a n *  n o n e  o f  th e * *  j u a h U e v  O u r  
F < d e ra J  J o d x i a r y .  b y  d o M g n .  is  w a

t h i s  a u t h o r i t y  a t  c o r e  so  d e l i c a t e  ; e p r « e t i U l i s *  o r  rv’e t w n n b i *  t a  t h e  
a n d  so  i m p o r t a n t .  * H**w v C . t y  of p*op4e  us •  p o l i t i c a l  * n w .  i t  is  m d *  
W a t e r t o w n .  19 W a l l  107 . 5 1 6  117. * S » n d « f t l  F e d e r a l  f u d g W  d o  t* 4  aw  
22 I .  F d  7 2  4(19741 j * n d  o a  t h e  p o p u h s r  w i l l  fo r  tb e s r

45
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ends o f the spectrum one mother was freed from prison without having to 
disclose the location o f her daughter," while tho other mother must remain 
in prison until she discloses the whereabouts o f her son.**

Although the outcome* were extremely different, both ense* cmpha. 
sired the child ’* best interest and safety as the primary concern. In 
lluukmnht. tho Court feared Mauricc’a safety and believed his life would be 
threatened if the mother uns not forced to reveal the location o f her child in 
contrast. Congress feared Morgan’s daughter's safely ami welfare would be 
threatened i f  Morgan u-oi fortrd to reveal tho location o f her child "

The Court’* declnon in /fou*m gV  Is significant bccaute it illustrates 
the attitude prevalent in today’* society o f protecting a child’s safely ond 
welfare at a ll coat* The Court went to great lengths In attempting to ascer­
tain the location o f Maurice to protect him , including denying an individ­
ual her right to constitutional protection.

thlrjra I. l/ r u i l l
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CONS'11TUTIONAI, LAW— Principles o' Comity Prohibit Federal Courts 
from Directly Imposing Stole Tux l-cvy Increases. Fcdciul Courts Have the 
Authority, However, to Order School Districts lo Levy Ti.xcs in Kxccss of 
Limits Set by Stale Low lo Fund Court-Ordered Desegregation Plans—
Afutoun v. J e n k i n i ,  110 S . C l. IGfil (1090 ).

✓I. imitouur/rioN
Several students brought suit against the State of Missouri and the 

Kansas City Missouri School District fK C M S D 'l a lleging racially seg­
regative condition* m their school district. 1 The federal di strict couit found 
the State and the KCMSD had failed to ;|im inato all vestiges of a previously 
mandated dual school system and h c lj both in violation or the Fourteenth 

Amendment.1
Itoth defendants offered proposals to remedy the constitutional vio- 

Istion 1 The district court adopted, in large part, the remedial plan proposed 
by the KCMSD and ordered both defendants to finance the plan •  The re* 

f* medial plan foeu-cd on compensatory educational programs rather than 
mandatory busing * The scope and cost of the remedial plan were unprcccd* 
enlcd * in it ia lly , it included programs 'otaling in  excess of 1*7 m illion over 
three years •

i J is tM , uns*,,.. s s ir  5«ip u i t i tv o  m o  t« n n .  t».« kcmsd »rv<t
si*S,*l> tiw(ll i, I t> n  posulti fltfine iMliU, *s,r.,«Ii tf irlrnil if Ikf K C M S O  ssid 

sc «&•»!» iiMitsfi /••>.,U st p»s)l4 i. II., 4  <II..I is, S , *s1>g,-,S I X U S I I  ss s c» dcftcvfinl 
rasatt C.l* UsMtwtsSstwU D»st s U iisstci, I U  i ' 3 *rs <11. I l l  IW l> Ms I9 l5 i 
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Although thr KCMSD was cooperative, it was unable to implement the 
desegregation plan because state lax Inws prevented the school district from 
funding its share o f the plan.* Consequently, the district court enjoined np. 
plication o f the State's tax laws against the KCMSD for one year to ensure 
fu ll financing o f the plan,* On appeal the Eighth Circuit affirmed the scope 
of the remedial order hut remanded on the issue o f cost allocation.'*

In the meantime, the scope nnd costs o f the desegregation plan ronttn- 
tied to rise 11 To ensure the KCMSD could fund its rising obligation, the 
district court imposed a property tax increase in the school district 11 The
JenVIni v Missouri, *55 F 34 a! 1590 m2 Unties ef tubieejuenl l in t f lf l reuit ardent Py t># 
time certiorari »at praMed. JmUce Kmnedy nntnl the alloc atinue fnt the e apilat im rrr ''m rn t 
end mapnil yehnol plani alone had n a n  In mere than llr-0 m illion M ismuii » Jenlnni, 1 10
s  n .  i m i . t « a n w i i

S Jenkins y Missouri, 639 1 Supp 19. 4M W  D Mo 19*31, tiff’d  os mo.fi/irrf, KOI F 54 
r.57 ISlS Cif I9 M 1 , c rrf r fro ic d . t ' l  tJ R *10 119*71 t fn d rr  Misruurl la w . the KCMSD is 

ao thn rtrrd  to le ry  property le i r t  at a rate r.f $1 75 per | | 0 0  a l ie n e d  v a lu e  In  n p ^ 'M e  and 

m a in ta in  Ihe  d iit r irV a  e rhoo ii Jenkloa * M lirm irl. *5* F 2d i I 13 l5 fr l l in f  MO O lK S f a i l  

X, t i l l  Any In rrras*  In the laa le»y r e ^ u im  >e|er e p p ro ia l 1,1 I d l in g  Mrs IJ iiNST rrt  X, I  
I I )  An Increere up to I I  99 par I  too s i im it - I la lo e  rm jiilr rs  the apprnsat »f a um pt*  me/oeiiy. 
an m cree ie ato*r l >  !5  p»i 1100 a iie ,'» d  «slu* •  m u l le t  a l»» tln rds  m a/ m ilj hi  f r ' lm f  M'> 
CONST a rt X. |  111 School tend  lis u rs  fit eapita l Im p c m rm e n li and cnny ln ic tleu  a lio  require 

a M n  thlrdi majority Id  Ic it in g  MO ttr.V STAT t l«H 151 119*411 AdditKmxIle. a ttatu’ ry 
rn l lh ir h  ptoinron operate* to furthrr rrdure  thr d i 't r u t  * M l I n  y ! • !  Id lin g  Ml> PI V STAT t 
if .to n rS u p r 19S9M

•i JrnVins •M is sou r i. 419 F Svrp a l l *  I V  d lU M t i w l l  r ' W  l l r  iH r n  in l i e  « M  
district had cnn ilitrn lly  yejeried the schoe! board s prior stlrmpts to in jrene  Ihr picprrty Us 
Icty Id  ; rrr aflo JenVini s M inouM . SIS F 5d at 1.915 Id 'tcu itlog KCMSD s pretarai 
attrmpts to incrrair I D  Us lecyl

to J*nVMs» N in m t ,H } F U t l? , ( N lM iC t r .  19*4*.c»r# d n le d ,4*1 U S  91ft r |*M i 
9b» Eighth Cirruit C-urt uf Appralt iv fg n t rd  thr e<*«ls of | ) „  drtrg trg ilire i plan si •«>! •« 
equally dm drd teM ren l i  e 5 u ie  *n4 the KCMSD I J  trying M illik rn  » flradter. 139 US 
207.579 II977 II On rem ind thr dittdCt rourt fnund th» Stair 7*.T at fault, thr KCMSD t',1  st 
fault, and hrtd h^th p-mtlp and srrrrallp li«Mr JrnVins •  M itw url, *f 5 F ?d el t V** fp.t.ej 
the dutrirt cc-urt'i unputdlihrd order dltet July 4, 19*9, t* p op at Its T X w S t it r .r t  n n p r l  
! W  c f lh rc s il i  f« t*s r r a iw i First, Ih r Stair rirstrd  thr srtrrfstrd tch-irl si rt»m I I  The 
KCMSD m rir lp  Implrmeotrf thr sjstrm as fr^ulicd hy M u n u lt  law Id  Atlh.- {h  W t  f i Vd 
to dr-.rprrpi'r thr schorl syslrn aftrr !*e Rrvun d r iiim n  In 1951. thr disteit caurt r»!i>*s1lird 
"thr prrton who starts thr fir* has p i r r  responsibility for thr J r m p s  csusrd than thr p« e« 
who fills  Input It out* Id fitting thr dutlK t rourt'l unpobluhed rrdrr dyird July 4 IM T .i ' p 
»p st 131 V ccM , t l r  KCMUIl «yi nryl'ly In f in lrc r m « r itan  J '.t  ft It#  f l i y  Id  l i . i- .p l l r  
i! itnct rru it s unpulbshrd rrdrr dsted July *. 19*9, shyrp st I t l Allh- rph thr S u ir  a- I I V  
KCJW I wrrr hrtd yocntly and trrrra lly bahtr. thr district <*urt IrfssH  1-i psss Ihc K'.’MsDs 
fjnd.eC th rrtfa llU  thr Stair J rn t l't  •  Missouri. (75 F S«rp t W . l l l l W I I  M r rfCJ

in port.
i w m w i
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court o f nppcnl* n ffirm nl th r property tnx incrense but cautioned the district 
court to use less obtrusive methods in the future.”

The Stale, contesting the scope o f the remedial plnn nnd the power o f the 
district court to levy property lax Increases, petitioned for ce rtio ra ri." The 
Unite Stales Supreme f'nurl grnnted certiorari limited to the issue o f judicial 
taxation.11

The Supreme Court held, reversed in part nnd nfTirmcd in part.”  The 
Court unanimously reversed the appellate court* decision regarding the 
direct imposilion o f a properly tax ”  H ie Supreme Court held principle* of 
comity prohibit federal district courts from directly imposing tax levy 
increase*.'• On the broader question concerning jud ic ia l taxation, a 
divided Court held courts have the authority to order srhool district* to levy 
taxes in excess of lim it* set by stale law in order to remedy constitutional 
violations ”  Mmwium v J tnk im . 110 S C l. I f i5 | (ITOO).

Id  I '  l . ' f h lh  I • v t nil f ’m u l  rd .Sppr, l« m 111.0 ,  -I tl»* |  S I  Irvume ! • •  l u r d i i i p  bh Bppssl 
Jf*-tir« r Xliumiti , *55 F 74 It  |3 |5

13 JmVmi i  MiimhjvI, *55 F 54 *1 1.311 9hf court of Bppcaty* d iK un ly n  irpyn lipg  
f i l  .rc M ix linn  hr<-im» > point of conlcntion w ithin «h» Supreme Court T in  controicriy 

on •bother the ippe lD le rourt «itn n N io n  m~)ir-H the dixtrlct court * order or •(«  
limply drrltim ,Crr ii/n | F*?t II I  The ly in n n  feydi

W h .lr  we alTirm ll.»  BM lnn i lh*t ih e  en.(|t  I . . .  le te n  to Ih lt  pm n l. • •  we dea l w l lh  »n 
Ml c-»nC rrm r- lr »e Ih m k  it oppfepy it le  toennnde r the proeedurrx w h lrh  the d i t ln r l  

rsurt ih e y ld  tire in  th# future 5Ve b e lie ,e  i  preferab le in e i l ir d  for fu ture  fund iop 

>f KCM5D ■ ' ' l- r i lm n  under Ihe d u l l u t  cev rt*  de le te r ( a l lo n  or d e n  If t«, a u lh n rn e  

Ih , • i h ' r )  h e .n d  In  lu h m t  a j'r fe u e d  le iy  tn Ihe  colteetlan Buthorit ie i *4r~iuale In  fund 

b e l f l .  ir u b e h n t  rla ih i r e  r f  Ihe <-nt nf Ih e  d e y e p ie t il iM i y r n c r r n i ordered hy the 

di*!ri«t emirt Cm joty and « |jte y irtfce r i l ie i  ih e u ld  then be en jo in  rd  from  a r p h in f  

Ihm e  M u ie , , i ,  rn n it i lu lm n a t  a rd  t u t u l« y  lim lt t t fo n i that Uesild lim it  m  fed  rce Ihe  

le iy  l , h ,  the emmrnl y iih m ille d b y  the K h m l Ir n r d  ,

t r r im i  ,  I t iu e u u .  *55 F 54 at 1311
11 Mrtmaotl* J e n lm i , lin f*  Ct 14M. |r.59i|9O0i 
I* hi at tr//l
:« n %t truer 
17 f f y l l t e j r . i
I* Id at IV T

I* I I  at IMA tth.le the ' i . t u e r  Cenrt’a decluru r ln t io f  d»«n Ihe d i it n n  rourt'i 
rrn ,n |M ,|M i » /  1 111 le iy l u i r n e  eat irn in im -.it. i l l  deeiiian afr.rm iet the c-u*t - f  

• 7 M l i f u i lM i  or•»♦• peeriare.I m.|»h e e iir ie in iy  F ite J u it ir r i lupym.ted the 
■ s li'e iln nM dri • -deeting jud-i.,1 auth ility la  e. *,» leiy I o f  el I n n .  h it  I m  epjeued ,1 Id  
• I  I* Juilueo tth ,le . f l,e—— i  — t t i i ih i l l ,  I ' l v l- u a .  i —d JUeteui rm p ru e l Ih e  mryarlly 

le ityrei Kennedy, Ot**nerr. f u d  i ,  and 1*31111 Juitrre ghenxuu l i t o n in H  rn the 
feTf—,r f  h it diaaf,,t-| w ill, the mime,|y 1 nlieeiate f.f
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II DISTRICT COURT TAX INCREASE STRUCK DOWN ON I’RINCII’I.ES OK
COMITY

In striking down tho district court’* tux levy increase," n unonimoui 
Court accepted tho Stoic's argument that court imposed lux increases violated 
principles of comity.11 Justice White reasoned the remedial powers of 
federal courts arc limited by a duty to 6how 'proper respect for the integrity 
nnd function of local government institutions."21 He noted the district court 
failed lo properly consider this duly and intruded into an area reserved to 
local government by directly imposing an increase in the school district’* 
property tax levy .11 Tho district court order disregarded principles of 
federal/stale comity because less obtrusive methods were available .11 The 
Court concluded the district court abused its discretion and reversed 11

I I I  COURT OK APPEALS' ‘MODIFIED* OHUEK DEEMED CONSTITUTIONAL

Arguably, the case could have been concluded at this point, but Justice 
White, writing fur the majority, went one step further, lie  construed the 
court of appeals' discussion concerning future taxation a* a 'modification* 
to the district court’s tax order11 and endorsed the modification as consti­
tutional 1! The court of appeals' order permitted the district court to II)  
uuthom t the KCMSD to increase ill lax levy to finance the desegregation 
plan, and 121 enjoin the application of state laws that prevented the KCMSD 
from raising adequate funds 11 The majority implied the federal judiciary 
bad the power to indirectly order a local government boJy, such as a school 
IhiuiJ, to increase' lac levies in vsccsa of state law limitations

Justice White considered the distinction between the district court's 
order and the court of appeals’ 'rnodiflCiifloti* crucial. The district cuuits 
order was a tax imposed directly by the court, it was issued fur a specific

VO I I  s i 1007

31 IJ »i lo o :  C l t v P . i l ;  tt-ju ir* t f r ia r , . )  c o v .lt  lo  akow *a r*o|*» f«r »u w
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amount over a specific period 11 The court of appeals' modification, on the 
otber hand, allowed the district court to autborirc the KCMSD to levy tax in ­
creases in the futurn." In  tho first instance, the taxing authority rests d i­
rectly with the district court; in tho second instance, the school district im ­
poses the increase. Justice White preferred tho court of appeals’ approach 
because it placed 'responsibility for solutions to the problems of segregation 
upon those who huvo themselves created the problems.”11

Justice Kennedy, concurring, characterized the distinction ns a 
'convenient formalism .*11 He refused to construe the Eighth Circuit’s dis­
cussion on future taxation at a ‘modified* order and insisted the appellate 
court’s discussion was dictum 11 He argued the appellate court's discussion 
of future taxation merely outlined u "preferable* method to secure funding 

for desegregation in the future.1'
Deriving its taxing power from the stale, Justice Kennedy argued the 

KCMSD rju ld  only imposo tax levies that comport with state low." Tho court 
of appeals' 'modified’ order, however, set aside slate luw limitations, thus 
permitting the KCMSD to exact a higher tax 11 In  doing so, the federal court 
expanded the school district’s power to tax. Die tax, in essence, is 'imposed 
by federal authority under a federal decree.'1’ Justice Kennedy questioned a 
court’s authority lo impose such taxes and strongly disagreed with the 
majority’s assertion that federal courts have the power to nuthorilo school 
districts to levy tuxes in excess of limits set by state law ." Justice Kennedy 
considered the assertion an unprecedented expansion of judicial authority 
with little constitutional justification 11

The opinions of Justices White and Kennedy present contrasting 
views of the broader constitutional question: whether the federal judiciary 
has the power to authorize tax increases lo remedy constitutional violations 
Jo-,tree While adopted the position the federal judiciary has the power to order

» u
30 IJ
31 IJ
32 IJ s | JSC) 70 lK < n n < d ;. J . c o ocu rnn fi 
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local governments to levy tax increases to remedy constitutional violations'* 
even if  the tax increases exceed state law lim itations." Justice Kennedy 
argued the federal judiciary lacks the power to impose such tax increases,"

IV. JUDICIAL TAXING AUTHORITY

The State challenged the court's power to tax on three grounds: ( I)  it 
violated Article I I I  of the United States Constitution, (2) it violated the Tenth 
Amendment, nnd (3) it violated principles of cqhily nnd comity."

A. Article HI

Article I I I  of the United States Constitution makes no mention of ju ­
dicial taxing nuthority," The power to levy nnd collect taxes in assigned to 
Congress in Article I, Section 8."  The nbsenre of the word "tax’ in Article 
I I I ,  coupled with its inclusion in Article I, indicates an intent by the Krnmcr* 
of tho Constitution to exclude taxation frorn the functions of tho judiciary." 
This interpretation is consistent with political mnxims of the Colonial nnd 
Revolutionary War periods nnd *rericct|s| our ideal that the power of tax­
ation must bo under the control of those who nr*- tnxed *"

Justice Kennedy cited Davit v Michigan Department of Treasury" 
nnd Ifo t r i Isikc Domes u. Grant County" to further support the argument 
ngn instjud ic i.il taxation. In Davis, the Supreme Court declined to correct

to u  «t toes
41 I  t at !f/VJ
42 IJ  a l 167S iKsenwty, J . fonxufMeRl ,
41 Id i l  1 0 5 2 0

I t  t j  a| 1070 IKmnedjr. J . teerufrie jl 
45 17 5 CONST art 1 .1* .e l I
45 M i iw i i i  « J rn l'n t , IIO S  Ct a l IW fl lK m ix 4 r , J . n--iriiiilr>{l 
47 1,1 al Ifi72 iKmrisity. J ,<eo tiiffin (l Juallre K*nn*-4y ma.!»- • i ^ . f . r  t*f***n*s In iSa 
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•an unconstitutional tax scheme by broadening the class of those taxed.’"’ 
[The Court refused to replace the it  valid tax scheme with a valid ichorne 
because the remedy “ could he construed ns the direct imposition of n stnte 

j tar, n remedy beyond the power of n federal court "*'
S im ilarly , in Most* lake Domes, the Supreme Court reversed n judg- 

J meat that directed a district court to replace an invalid tax with n vnlld tax " 
jTLe Court acknowledged the judiciary had the power to determine whether a 
; tax was valid , but the judic iary did not possess the power to nsscss or levy 
'taxes.** In Jenkins, Justice Kennedy noted other circuits facing funding 
'problems for remodinl decrees linvc refused to interfere with state nnd local 
| financing *' The Eighth Circuit, however, is the only circuit upholding

'judic ial taxation.**
Proponents of jud ic ia l taxation, including Justice W hite , rely on 

1 Griffin  r- County Schnot lloanl w In Griffin, county officials refused lo levy 
Lues to operate the county's public schools.*' As a result, the county's schools 
were closed *' The United States Supreme Court found the closings were 
designed (o avoid integration of the county's public school system'* nnd 
ordered the schools reopened.** The Court in Griffm went on to stnte it could 
•'require the Supervisors to exercise the power Ihnt is their*  in  levy taxes to 
raise funds adequate to reopen, operate, nnd maintain without racial 

diicrim inntinn n public school system
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Proponents osncrt Gnffln is consistent with a lino of cases supporting 
jud ic ial taxation . ' 1 Justice White relied heavily on one case in paiticulnr — 
Von Hoffman v. City of QuincyV According lu Justice W hile , Von Hoffman 
stood for tho proposition that *n local government with taxing authority may 
ho ordered to levy taxes in excess of tho lim it set hy slate statute where there it 
reason based iri the Constitution for not observing tho statutory lim itation .**4 
Tho majority in Jenkins held tho KCMSD had an obligation under the 
Fourteenth Amendment to operate a unitary school district.*-* Consequently, 
the district court could order the KCMSD to increase its tax levy in excess of 
(late law limitations lo fu lfill its constitutional obligations."

Justice Kennedy attacked the majority's reliance on Griffin. arguing 
tho passage cited by Justice White was dictum and had no application to the 
current ease *’ According to Justice Kennedy, Ihe dictum in (inffir stood for 
the proposition that federal courts have the power *to order the locul authority 
lo exercise cutting  nuthority lo tax.*" The modified order endorsed by tho 
majority, however, went beyond the scope of Griffin by permitting a federal 
court to authorize a local school district lo exercise its taxing authority in 
excess of lim it* established hy stale law ."

Justice Kennedy also disagreed with Justice White's analysis of Von 
Hoffman.1* In  Von Hoffman, Justice Kennedy noted a state's lim itation on 
tho city's power to tax had been held unconstitutional11 When thu invalid 
lim itation was removed, however, the city's original grant of taxing author­
ity remained 11 Therefore, tho city could levy taxes w ithin its prc existing 
nuthority to meet its contractual obligations According to Justice Kennedy, 
Von Hoffman did not suggest tho city could levy taxes beyond its original
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grant of authority ." Ho distinguished Vun Hoffman from Jenkins, noting 
nothing suggested M issouri’s tax laws were unconstitutional "  
Consequently, ho concluded there was no constitutional justification for

setting them aside."
After attaching Griffin and Von Hoffman, .Justice Kennedy cited a 

lino o f ‘more .Movant" coses including Heine v. l.cvce Commissioners and 
llnilcil Stales v. County of Macon '* In  Heme, bondholder* brought suit 
against the levee commissioners for nonpayment of bond obligations " Thu 
levee commissioners resigned llictr positions." Consequently, the Court 
was unable lo issue a writ of mandamus compelling an official to collect the 
taxes to satisfy the I>ond obligations." *|T|hc Court held that it bad no power 
to impose a tax in order to prevent the (bondholders'! rigbt|s| from going 

without a remedy.*"
S im ila rly , in  County of Macon, the petitioner sought a writ of man­

damus compelling the County to levy nnd collect taxes sufficient to pay a 
judgment on delinquent bond payments " The County, however, was unnhlc 
to levy and collect laxr> 'sufficient lo pay thu intcrc il annually accruing on 
the hond V due lo state law limitations." The Court held it locked the (xiwer to 

order n higher levy not authorized hy state law "
Justice Kennedy concluded from these cases that u federal court lack* 

the power to order lax increases that exceed state law limitations unless the 
lim itations ore subsequent enactments * iii violation of the contracts 
clause Justice Kennedy conceded a lim it on judicial power may. in some 
circumstances, prevent .1 court from prov id ing a rem edy 11 Such a
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possibility. however, is simply the iinttir.il and "necessary consequence of 
nny lim it on jnd irin l power.’"

II The Tenth Amendment

The State argued the court of appeals’ modification violated the Tenth 
Am endm ent*' The Tenth Amendment tn the United States Constitution 
reserves to the states nil power* not delegated to the federnl government or 
prohibited by the Constitution." The State argued the power to levy taxes to 
operate public schools is a power reserved to the states.'’ Therefore, a federal 
court order interfering w ith n state’s losing power violates the Tenth 
Amendment »•

The majority argued the Fourteenth Amendment permits the federal 
courts to disestablish state institutions that deny equal protection of tho law .’ 1 
.Justice White stated- "The  Tenth Amendment’s reservation of non- 
delegated powers to the States is net implicated hy n federal rourt judgment 
enforcing the express prohibitions of unlawful sta’r  rnnduct ennrted by the 
Fourteenth Amendmrnt Missouri's lax lim itations prevented the 
KCMSD from complying with the Fourteenth Amendment's command to 
operate a unitary school system.*’ Consequently, the federal courts arc 
permitted to enjoin the application of tax laws preventing the KCMSD from 
correcting it* constitutional wrong**

This view is problematic because it permits n federal court to ret aside 
constitutional state tax laws .Tuxtire Kennedy found the Missouri tax laws 
lim iting the taxing nuthority of its school districts valid; Ihe Inws violated 
no specific provision of thr I Iniled Stales Constitute i ”
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Constitutional I Jim

C. Equity nnd Comity

The Stale maintained tho district court's funding order was excessive 
and therefore violated principles of equity.** Although the conts of the mag­
net school nnd capital improvement programs alone had risen in excess of 
f  |f>0 m illion,*’ the majority refused to address the unprecedented cost of the 
remedial order. Justice White interpreted the State’s argument as attacking 
the scope of the desegregation plnn rather than the mnnnor of its funding nnd 
concluded tho issue wan outside the Court's lim ited grant of certiorari.”

The State also argued the district court's interference with stnte tax 
laws violated principles of comity.*’ The district court held the Stale ond the 
KCMSD jointly and severally liable '*° Consequently, if  the KCMSD could 
not meet its financial obligations, the district court should have passed any 
funding shortfalls to the Stale rather than enjoin the* application of 
Missouri'* tax laws.1*' The majority rejected this argument nnd concluded 
the district court did not nhuse its discretion hy requiring the KCMSD to fund 
its full portion of the rlrsegregation p lnn .'"

•Justice Kennedy found merit in tlio State’s arguments nnd concluded 
the Court Jind a duty to review the district court’s clioice of remedy liefore it 
addressed tlie issue of jud ic ia l taxation Ur maintained that if the lower 
court’s choice of remedy had been addressed hy the Court, the constitutional 
question of jud ic ia l taxation could have hern nvoided '** According to 
Justice Kennedy, the district court operated under the assumption its remedy 
was 'the only possible cure for the violations it found ’1** This assumption 

was not necessarily true There was no indication the lower court con­
sidered less co s ily  remedies that w n n ld  have precluded thr need for judicial
laiatlun ’'

Justice Kennedy insisted the majority failed to exercise the proper 
degree of prudence normally practiced hy the Court when federal courts 
i-trmle mto the affairs of loral government '*’ Prudence demands the
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iJiatrict court properly consider any remedy that would correct the conslj- 
tulionol violation without causing u funding crisis.1*4 Justice Kennedy went 
on to assert ‘that ( i f  a federal court might order taxation in an extreme cate, 
the unique nature of tho taxing power would demand that this remedy be used 
an a last resort."19’

Although the district court acknowledged other remedies were jiossihle, 
the court failed to pr<, »rly consider them."* Instead of reviewing less ob­
trusive remedies, the district court pursued an intradistrict remedy un­
precedented in scope and cost. " 1 In  essence, tho remedy attempted to make 
thu entire school district u magnet district.1,1 Tho Supreme Court, however, 
haa never endorsed a desegregation remedy of such magnitude

V. CONCLUSION

The Supreme Court in Drown v. Hoard of Education IDrown lit" ' 
directed federal district courts to use their equitable powers to dismantle scg 
regaled school systems."* Since Drown II. the Supreme Court has been called 
upon repeatedly to define Ihe permissible bounds of court action."* Mutouri 
v. Jcnkim  reflects the Court's latest attempt to define those bounds
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The decision is controvcrsiol bccau- i it pulls into conflict two basic 
principles of our democratic society The first principle involves the notion 
thst the power to tax must rest with the people through their elected repre­
sentatives The second involves the equal protection clause of the Fourteenth 
Amendment. Pitted against each other, these two principles present a novel 
constitutional question, which principle is preeminent? The majority con­
cludes the Fourteenth Amendment is preeminent " ’ A federal court, exer­
cising it« equitable powers pursuant to Drown II, rnay order a school district 
to levy taxes in excess of stale law limitations to ensure funding of its deseg­

regation plans."*
The Constitutiun. however, docs not include taxation as a function of 

the judiciary A federal court decree setting aside state lim itations on a 
school district's power to tax removes the taxing power from the people nnd 
vests it in tho unclectcd federal jud ic iary. In this regard, M m oari o, 
Jtnktnt disregards tho basic principle that the power to lax rests with tho peo­
ple through their elected representatives More importantly, tho decision 
disregards the Constitution's balance of power among branches of govern­
ment Stale legislatures and the Congress have the power to levy taxes State 
and federal courts do not A court may declare a legislature's taxing scheme 
unconstitutional it may not. however, craft tax schemes to remedy every 
state's violation of the United States Constitution.

The majority insists it merely aulhoriicd the School District to levy 
Sstck sulficicnt to redress the wrong "* Yet the KCMSD had no authority to 
levy lasts in excess cf lim itations set by state law. The KCMSD's authority 
fcr su'.h a lax derived from the Court, not the state legislature. Was it really 
necessary fur the Court to vc.t itself with such power?

The Supreme Court often has expressed the need for judicial restraint 
In the past, the Court ha> refused lo address constitutional questions if  some 
ether method is available to dispose of a case The absence of jud ic ial 
restraint iri Missouri v. J tnktn t is purtling  Desegregation could have 
teen achieved by other means, the Court did not have to reach the consti­
tutional question cf whether it had the power to order school districts lo levy

• courts r a i ; tnj~*n applnatssc* of lis t*  Is— dttifrvsd lu  rmp*d* d .im xr- llif if t l  t m l i r  c
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4 nms -.6# upm J i i* eliminate U ( i r ( i l u s  u* f l i t  t l  •  dn lrK l* . M iltiSsn » l lr a d lty . 4iS 
t- 3 717 11*11) iM -H ilm  I I  tl-SJ-nf c v .rU  I—** m4 sedsf in U iJ u l iK I  d* t* fir (*U M I flsrv I- 
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i t f i i l iU t im i l  s .s lsts-M l 

117 l l i i M n i  Jit S in  110b Ct *11166 
114 IJ 

ID  IJ
1M .«  f / s iu *  t t 'n iis j S u its 110 S C l 4 ? ) .4 U l l7 ) O i .  ts* t l u  a iU s s J s i  •  
svsss V illry  X u lt- r ilf . ?S7 U B  I U .  J I7  IIS M ltU rs r  J tn  J n * u - .T i* f l(* I I«  C su il ->11 

* * M i l  .;<»  * r i.* .il.lw li -'.*1 ̂ usUsssi i l l f s - s  II sis* yststf 1 I s b i  ctUsI ( i t - n i  tfs< l 

«>s**W r* S )U  4 .ir* s s d s i* l



Dmkr law  Rtvirw IVol. 41

taxes in excess of slate law limitation*. Iloth the KCMSD nnd the State were 
held jo in tly  nnd severally llnb lc .,M The Court could have avoided tho 
question hy simply pnssing the KCMSD's funding shortfall to the Stale.

Furthermore, if n constitutional tax scheme must he set aside to rnnblo 
funding of a desegregation plnn that is unprecedented in scope nnd cost, 
pernnps the district court's choice of remedy should he questioned Tho 
current plan calls for expenditure* of hundreds of m illions of dollars to cure 
the constitutional wrong— an amount for in  excess of the State or the 
KCMSD's funding ability. The logical effect of such a high-cost remedy is 
an increase in white flight from the KCMSD to avoid unwarted increnses in 
properly taxes ns well as nn overall reduction in stale services and pro­

gram s .
The long term impact of the Court's decision is difficult to ne»rss 

Could it mean, ns .lustier Kennedy suggested, thr door is open for the Court to 
assert its newly-found taxing power to vindicate constitutional violations 
'in  cases involving prisons, hospitals, |nndl other public institutions? Or 
is the Court only w illing  to exercise snrb an extraordinary remedy 'in  the 
compelling context of school de5egregntinn7*m

Kr.rl Tnut O ftea

121 i»|i« H
122 M i r n i l  « J»n»l«w. ItO S r i  .< IStS <K»-nrSf. J  . r«~<vf*.r|i
t !J  M  <Kt*r*4f. J , r e n n t rn i'f l
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CRIM INAL LAW -Parents or Persons Standing In Loco Parrnli* to n 
Child or M inor Victim Are Not llcyond the Reach of the Iowa Kidnnpping 
Statute—Slntr e, Siemer, 4!>1  N W 2d S-r>7 (Iowa 1990).

I. iNfltOnUCTION

'ino facts of Stair i». SiVwrr' are ch illing Defendant Larry Siemer 
was the live in boyfriend of Donna Simmons.’ Donna's seven-year old 
ion Tracey nnd tcn-yenr old dnughter April lived with the couple ’

In late 1987, Siemer began physically abusing Tracey.’ After 
Christmas, Siemer removed Tracey from the fam ily liv ing quarlo is and 
forced the child to live In a dark nnd dirty room in the basement of the 
home * During the three months Trncey was confined to the basement, he 
suffered various kinds of torture from Siemer on a regular basis.* Trncey 
was handcuffed to his bed each weekday from Ihe time he arrived home 
from school until 6 30 the next morning ’ On weekends he was locked to his 
bed for the entire two day*.'

Ironically, Tracey saw his sister April daily under S irmer’s perverse 
r u l r s '  April was allowed to give Tracey some food each day, nnd was 
given the 'privilege* nf unlocking Trncey from his bed every weekday 

m o r n in g T o  secure the girl's cooperation. Siemer promised April a s im ­
ilar file  if vhr rver revealed Trarey’s plight "

At (tf.sl. Tracey testified Siemer routinely Iwnt Inin, «u»prndrd him 
from the cmling, cut him  w ith a knife, scalded him  with hot water, suh-
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T a x a t i o n  a n d  D e s e g r e g a t i o n : P u s h i n g  
t h e  L i m i t s  o f  F e d e r a l  C o u r t s ’ R e m e d i a l  

P o w e r s

i Randall H. Warner

Federalecu/it rrury not artets o' levy lajet.1
(SI tale policy mutt five way when it optratei la hinder vindication cf federal 
eonjiiiutional gua/arteu5

I n t r o d u c t io n

In the th irty-eight years sin ce  the U nited  S tates Suprem e C ourt held that 
segregated  s c h o o ls  v io la te  the equal p r o tec tio n  c la u se  o f  the fourteenth  
a m e n d m e n t/ the federal courts h ave b een  o v er se e in g  sc h o o l d esegreg a tio n . 
During that u m e. the Court h as attempted to  d e fin e  the sco p e  o f  federal jud icial 
power to e ffe c t d esegregation .*  Missouri v. Jenkins* is  the la test Suprem e  
Court p ron o u n cem en t on the ro le  o f  fed era l cou rts in the d e se g r e g a tio n  
process.

In Jer.ktns. the D istr ic t C ourt for th e W estern  D istr ic t o f  M issouri 
ordered the K ansas C ity . M issouri. S ch oo l D istrict (K C M S D ) to desegregate.*  
and further ordered the State o f  M issouri and K C M S D  to  sp lit the cost o f  the 
desegregation  le m c d y .’ T h e sch o o l d istrict, h o w ev er , lacked  the fu n ds to m eet 
its ob ligation s under the desegregation  order b eca u se  o f  state law  lim ita tions on  
its tax authority.* T hus, to  raise the n ecessary  fu n ds, the d istrict court ordered  
a property tax increase w ith in  K CM SD.* T h e  Court o f  A p p e j ls  for the Eighth  
Circuit a ffirm ed , but directed the district court to  u se  a le s s  o b tru sive  m ethod

1. lake Ilsm o , Inc. v. Gran: Couniy, 365 U S. 744.752.reh'r denied. 366
VS. 547 (1961)

2. Nirth CiicL-i Sate Bd. of EJuc. *. $«*««. 402 US 43. <5 (19*1).
3. Bio-n v. Bd. cf Edge.. ) i7  US. 48) (195*).
*■ Set. i f . .  Gnffin v. County School B d , 377 US . 211 (1964). Swjnr. ».

C hu l* i* .V u4J*r.t>«n Bd cf Edge. 402 U.S. \. eth'g denied. *01 U.S. 912 (1971). 5- .:v .. 
<« US . 4). MdUktn v. Dudley 43) U S 367 (1977).

5. DOS. CL 16)1 (19/0).
6. hrX in  ». Mittcun. 59) F. Sew UBS (W .D . Mo. 1984). 639 F. Sup? 19

f«'D Mo. \<Hi).*Jd>nri-i.tt*dmr*ri, I IO S .C l 1651(1950).
7. JenLnt. 6)9 I J^P? n4)-W  The it/rvrUy w*t * comptehc/Ui'C ptxn »r.cvd»!_'.{ 
Jfop*nu. *ddiiia»uj Unix-t to iccvrcuiTCftiprotrani. *.-%J up>uJ un?/o»eme/iu Id
I .  ienkini ». Muvoun. 672 F. Supp. 400. 4 1J (W .D . Mo. 1587) The tniual 

teKpejJiion p'an v .n  ippio«f»S ty the dumei eoctt on June | 4 .1915 JtnUnt. 6)9 F. S«p? 
u 19 II w»t not cnal rwo y o u  l it e  l*at Uv* dutmt coun pfatided funding itlit/. Jtnl.nt, 
VJ F. Sup? i i  4J I.

9- Jtnhm  672 F. Sup? at 4 | }
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o f  raising funds in the fu tu re .10 nstcad o f  directly  im posing  a increase, th'eV r ' 3 
district court w as  to  au thorize  the school d is tr ict to raise additional taxes, arid to * • \
enjoin  the en fo rcem en t  o f  s ta te- im posed  l imitations on the school district’s tax 
a u th o r i ty .11 .j- .

T h e  U n ited  S la tes  S up rem e  C ourt  u n a n im o u s ly  rev e rsed  the district 
c o u r t 's  d irect  im posit ion  o f  a property  tax increase , holding it to be an abuse of 
d i s c r e t io n .11 By a five to four majority , how ev er ,  the C ourt  held that die dis­
trict court  c o u ld  o rder  the  schoo l  distr ict to  levy  taxes at a  rate beyond the 
lim its  of s ta te  law . and cou ld  enjoin  the en fo rce m en t  of s ta te  laws preventing 
die school distr ict from doing  so .11

A lthough  die Jenkins majority  v iewed its decision  as consis ten t  with p is t  
p re c e d e n t .14 the d issen t characterized  the m ajority  opinion a s  an  unprecedented 
approval o f  taxation by the ju d ic ia ry .11 T he  purpose  of this Note is to analyze 
ihe. Jenkins ease  and de term ine whedier it is. as the dissent says , " a n  e x p a n s i o n  
o f  p ow er  in the federal jud iciary  beyond  all p receden t .”1* i

This  N o te  b eg in s  widi a d iscuss ion  o f  past  S up rem e C o urt  decisions 
address ing  the scope  of  the federal c o u r ts ’ rem edia l  p ow ers  in desegregation 
cases ,  and the role o f  federal courts in die area  o f  judicial taxation. This Note 
then an a lyzes  the Jenkins decision , and concludes  that the p rem ises  underlying 
the m a jo r i ty  op in ion  arc u n s o u n d .11 F inally , diis Note o ffe rs  a narrow inter- I 
p rc ta t io n  o f  Jen kin s  and  co n c lu d e s  that Jen kin s  nect '  not be read as an 
endo rsem ent  o f  judicial taxation.

T h e  R e m e d ia l  Po w e r  o k  F e d e r , l  C o u r t s  in 
D e s e g r e g a t io n  C ases

Hr own v. Board o f Educmion . .

In Brown v. Board o f Education (Brown  f ) .1'  the  S u p re m e  Court 
declared  d ia l  segregation  in public sc.iools v iu laies die equal protection clause 
o f  the fourteen th  a m e n d m e n t .1’ In Brown v. Board o f Education (Browr. / / ) »

10. Jenkiru r Missouri, 855 F.2-3 1295. 1314 (8th Cir. 1981). off d in pari. nv'd in 
pan. 110 S. C l 1651 (1990).

11. Id.
12. Id *11655.
13. Id. at 1663-M.
Id . Id. it  1(45-66. ..
15. Id.H 1667 (Kennedy. J., disserting)
16. Id.
17. At least one commentate! has speed with die masonry's anrlysis Srt 0.sercie. 4

When the Prohibition on Judicial Tauxhon Inttrfrrn  with an Rtnrdy in a S fV v rfr
DrxefrtfuU rnCoir. Missouri ». Jenkins. 110S.Ct. I6 ii (1990).2 6 1 WaTEX LRCV- '- 
373 (1991).

18. 347 U.S. 4J) (195<h
19. Id. a: 495. The plaintiffs tr. Brown / *eit black ch.i!drcn ‘'bo were denied - 

admtsiton to n»hiu: schools under letally sanercoed sepegatnd xN» l systems in aanous taio .
Id at 487-85. The Coat held dal Out effected a dtnui of equa) protection **

We conclude that tn the fitld of public tdueanon die doetnnc of ''separate bui 
equal" has no place. Separate educational facilities are inherently unequal - 
Therefore. we hold that the plaintiff! and ethers similarly situated . . .  are. by 
icjjoct of the sepczarion complained of. depmed of die equal prelection of tftr •»
Is* s guaranicAf by the Fourteenth Amendment.
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decided one  year  after  Brown I, the C o u r t  cons idered  the  re lie f  w arran ted  by 
that v io la t ion .31

T h e  C ourt  d iicc ted  the d istrict courts  in Brown II to  Like s teps  necessary  
to effect desegregation  w ith  "all de libera te  speed ."33 T hus ,  die C o u r t ’s decision 
in Brown II  rep resen ted  a co m p ro m ise  be tw een  the p os i t ions  o f  those w ho  
desired a C o u r t  d ec re e  ad m i t t in g  N e g r o  c h i ld re n  im m e d ia te ly  to  w h i te  
j ih o o ls .35 and d iosc  who orig inally  opposed  desegrega tion , but by  that t ime had 
re treated  to  a d v o c a t in g  g ra d u a l  c h a n g e34 a n d  loca l  a u to n o m y 35 in the 
desegregation p ro c e s s .34

T h e  varied nature o f  segregated  schoo l d is tr icts  dem an de d  flexible re lief  
rnd a k n o w le d g e  o f  loca l  cond it ions .  T h e re fo re ,  in Brown II. the C o u r t  
remanded the cases  before it to the district courts to  fashion equitab le  dec rees .33 
The d is tr ic t  cour ts  were ins tructed  to look  to equ i tab le  p rinc ip les ,  and could  
consider a w ide  variety  o f  p rob lem s and  in teres ts .31 A l tho ug h  d is tric t courts  
could consider the  interest o f  local governm ents  in  avo id ing  d is rup tions  o f  their 
governmental functions, these considera tions  w ould  u lt im ate ly  have  to yield to 
toe dem ands  o f  desegrega tion .3*

A s  a c o nse qu enc e  o f  Browr, II, federal co u r ts  b ecam e  involved  in  the 
affairs o f  local ins titu tions to an unprecedented  d e g re e .30 Local  school boards  
»erc first required  to form ulate desegrega tion  plans. T h e  p lans w ould  then be

M i i  *95 
It.TV Id. 

20. 
2 1 . 
2 2 .

The Court then directed that the question of appropriate remedies be argued liter that

349 U.S 294 (1955).
Id.
Id. i t  301. The Court stated: *'(T]he eases ate remarried to the District Coutti to 

U it  iuch pnxerduogi and enter tuch orders and decrees consistent with this opinion as are 
reecsvuy and proper to admit to public schools on a n ruJ ly  ncndsscrsrrunatory bam  with all 
deliberate speed the parties to these caves ” Id

23. Set Brief tor Appellmt. Brown v. Bd, of Educ_ 99 L  Ed. 1083, K ?9  11955)
24. See Bnef fcrr pensioners, id at 1091.
25 . 5er Brief for Appellees, td at 1095.
26. S t t  te n t'o lly  P. BUM'STTtN A C . FERCUSOS. JR.. D ldfGREG ATiOtf AM ) TtfE

U w  160-67 (1957); t). H131 MAN, IT IS 50  ORDERED 117-121 (19(6 ).
27 . 349 at 301.
28. T ic  Conn stated:

|T]he courts may consider problems related to administration, anting from the 
physical condition of the school plant, the school transportation system, 
personnel revision of school districts and aner.dance areas into compact utuu to 
achieve a system of determining admission to the public schools on a ncnra-nal 
basis, and revision o f local laws and icgulation which may be necessary in 
solving the foregoing problem i. They w ill also consider the adequacy of any 
plans the defendants may propose to meet these problems and to effectuate a 
transition lo a racutJy no rxJueri m in i lory school system. Dunng this period of 
transition, these courts w il l j earn jurisdiction of these coses.

U  at 300 01.
29 . The Court stated: "Courts of equity may p ropa ly  take into account ih t public 

atcrest in the elimination of such obstacles in a systematic and effective manner. But it should 
Id without saying that the vitality of these constitutional principle* cannot be allowed 10 yield 
limply because of disagreement w ith them" Id  at 3CO

30. S t t  Horowitz. P te r t t i i f  O 'tanita iiiw al C K in ft: Judicia lSupttvition  c f  BuShe 
U in iu lion i, J981 DUKE I J . 1265. 12S0 (1983); Hanaon. t " i p t c t m t > o i  F td t-a l Court 
f  J a m  i* K tfcrm  S to it In iu tu ie iu . 59 U. C o to . L. RKV. 2S9. U 9  (1981). G . M c D O w jx l . 
»qurry a n d  D E C O N S T m a io s  93 94 (1982>
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subm itted  to the d istrict court, w h ich  w ou ld  d eterm ine their conform ity with 
the gu id elin es set ou t in Brown / / . ”

Shortly  after Brown II w as  decided, it was predicted that ”a generation of 
l i t ig a t i o n ” w ou ld  fo l l o w ,”  and  this ap p e a rs  to  have  c o m e  true.”  The 
unw il l ing ness  o f  m any  local and  s tate g ov e rn m e n ts  to vo lun tar i ly  eliminate 
s e g r e g a t io n ,’4 as well as ou tr igh t  res is tance  to d eseg rega t io n .”  required the 
federa l  courts  to form ulate  specif ic  d eseg rega tio n  p lans and to  direct local 
officia ls  to im plement those plans ”  This  would eventually  force the C cun  to 
confront tw o issues. Fust ,  w hat remedial m easures  m ay  a district c o u n  inciude 
in i ts  deseg rega tion  p lan?  S e c o n d ,  a ssu m in g  these  rem edia l  measures are 
appropria te ,  to what extent m ay  a cour t  rem ove  legal o r  practical impediments 
to thc implementation  of those m easu res?”

Appropriate Bene dial Measures

A lthough  Brown II gave the  d is tr ic t courts som e guide lines  to govern 
the ir  equitab le  d iscretion , it d id  little to def ine  the  limits o f  that discretion. 
C learly , laws establishing a scg-cgated  school system were unconstitutional and 
co u ld  be struck dow n  ”  H o w ev er ,  until S w an n  v. Charlotte-Mecklenburi 
Beard o f Education (Swann / ) . ”  the S uprem e Court rem ained  silent a to u t  what 
specific remedial measures were  permissible.

The  district court,  in S w a n n  / .  approved  a deseg rega tion  p lan  ordering 
the ass ignm ent  ar.d transportation  o f  s tudents  irem  prim arily  black schools to 
p rim arily  white schools, and  rearranging  attendance zones to  achieve a greater

31. D. BRMA.N. i«.-M roie 36 .a: 121-Id.
32. P. BLVJSTO- & D. FEXGUSOV. JR . tufta roie 26 at 173, (quoun j  'he Brief cf 

l im y  McMillan. Aconey GereraJ of North Carolina, rivet 1 .3. 3 an: a. Supreme Court ef 
me Uruteai Sutea. Oct Term. 1954. p 19).

33. It hat been unru led that between 1970 and 1975 f«ry to fJry aocheatea reached 
(he ra t  ii> ;e  in federal ird  iu ie  couru. Kalodner. Introduction. L'V.ttS Or JUSTICE (>l 
Kalodnn A J. Fishman eda 1978). Aa Jtnhm  dluttntes. litigation la devepegare schoc’j  
ccnunaca ud iy . c»er thirty y o n  after Brc^nl JtnLnj. I It  S.Ct 1651.

34 S t t . t  f  .Griffin, 377 U.S. a: 231. where, lo a>cid detepegaor.g tu schoota. Ihe 
Svpervitott of Prsr.ee Fd*ard County. Virginia timulunecsitly doted the public achtola ant 
tubtidiied prtute >epega<ed tcNoolt.

35. The moil farrwui mtunee of reiuur.ee wat Go»em« Orvilie Fautui'i effort ia 
Little Rock. Arktrun lo eie the Askartat Nano-tal Guard to pr*<ent the entry cf rune bUek 
children two Central High School. Set Olney. A Gewrwntru Li*ytr U>eii or L u ’-t fiotk. 
C a lif . L  RfV. 516 (1957) Remuree lo deatpegation w u  alto pieieri in vi-rst federal 
(Jiisnci count Stt. 1 1 .  Sietl v. SavannahOiathAm County Bd. cf Ldoe. 220 F. $775*. 667. 
678 (S D. Ga. 1963). retd . 33) F3d a5 (5m Cc. 19M). where Lhc dutnci court tr-erpnied 
the Btifmn Court'i dec men at dependent on a finding of fact thu leprgauon neta£*ely
ihe irudenu in that cate; thut. brown I w ii net binding pecedent Id a: 677*78 7f< duairt 
court then corniced Kter-ufi; icaamony mat Mack iruiemi were tntelleerutUy W (ner*>*“*  
tttdenu (id as 661.76). and foend "on ihe unaiudablc facta. mat education 11 beai gi*tn tf 
tejvarate tchooia a dapted to (black and wh.tr students*] varying abilities" IJ at 612

36. See. t  r . Jen*.nr. 639 F. Supp. at !6 .
37. In addition 10 mete r*o u im s, me Co«M hat teen conbonied with a t*u- uavc 

What meat .tea may a coin take to compel local officials to carry cu  tu ordert) Set. t g .  
Spallooe v United Sutet, 49) U 5 . 265 (1990), Tbut»op*e u . ho»c»». beyond L*it tc?f< 01 
the petent Note.

31 [tro+n II. 349 U.S. at 298
39 402 US 1(19)1)
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M ncia] ba lance  th rougho .i t  the  C h a r lo t te -M c c k le n b u rg  sch oo l  s y s te m .*5 The  
a  fourth  C ircu it  C o u r t  o f  A ppea ls  affirmed  the plan w ith  respect  to  secondary
• schools, but reversed  w ith  respect  to e lem entary  schoo ls  on the  g round  that thc 
) plan unreasonably  burdened  elem entary  school pup ils .41

T h c  S u p re m e  C o u r t  re insta ted  the d is tr ic t  c o u r t ’s e n t ir e  o r d e r .45 and  
discussed thc sc o p e  o f  the district co u r t 's  rem edial  p o w e r s41 C onc lu d ing  that 

■ jvj hm iis  of federal court  p ow er  could not be  defined  by thc es tab l ishm ent  o f  
fixed g u id e l in e s .41 the C ourt  reaffirm ed  the b road , f lexib le p ow er  o f  d istrict 
courts to  form ulate  equitable r e m e d ie s45

T he  C o u r t  then  es tab l ished  tw o  l im its  on d ie  use o f  d is tr ic t  courts* 
j equitable powers . F u s t ,  judges  may exercise their equitable  pow ers  o n ly  w hen  
; local o ff ic ia ls  have d e fa u l te d  in their  a f f i rm a t iv e  o b l ig a t io n  to  e l im in a te
• s e g re g a t io n .44 W ith  respect  to this c r i ter ion . :'ic C o u rt  he ld  that the  record  
| supported the f inding that ihe school board  defaulted  in a s  a f f i rm ative  duty to

(desegregate 4? Second, the scope of the desegregation  rem edy  m ust be  limited 
by the nature o f  thc consti tu tional v io la tion .4* In S<*anr. I. the co ns t i tu t iona l  
, violation w as  thc  ope ra t io n  o f  a seg regated  schoo l sy s tem . T h e re fo re ,  the 
j  remedy could  on ly  go  as far as was necessary  to  elim inate  the e f fec ts  o f  past 

|  d iscrimination in public  schools; thc rem edy  could  not seek to Ciimtnate e ther  
j  causes o r  form s o f  d is c r im in a t io n44 T he  district c o u r t 's  o rder ,  the C o urt  held . 
: »as so limited  w

T he  C o ur t  affirmed  and  elaborated  upon  these p rinc ip les  in  M ilhien  v 
Bradley." H o w e v e r ,  w hereas  5w.vm  /  approved  a rem edy  d e s ign ed  to ir.te- 
prate schools  by ass ign ing  students to  schools  on  the basis o f  race ,  the icm edy  
in Milhitr. w en t  a step  further. The distr ict court ,  ui Mtlltken, ord ered  the  
im p lem en ta t ion  o f  a num b er  o f  rem ed ia l  educa t ion  p ro g ra m s  a s  part  o f  its

J 40 . tJ. <1 10
* 4 1. IJ  Thecouricfay?ea5i c o 'u lid td  thatthe p lm  f«  junior and wmor hij*> school

vadenu " K 0»iiSt(dl 4 ttaionaMe way cf ciuTuraune a ll it p < (tu > n  m th u t  school* * t i  4! 
US (c iant Swann v. Chuiccte M«l!«flbJi£ Bd c ftd o e  . 4)1 F id  1)1 (4th C u . 19*0). t i

' *f-v.sn/.31»F. s-jpp 716 (W .D N .C . 1970)>. The t ’.trr .tr ix ry  u t e c lp t a n . however. teqautiS
• too much addiDcnai teutne The vc.»oci hoard. the cosn rated . ' iw v M  rwt te rn;c.rr.d in
. r v im ik f  tech et tr iune  additional t u u * j  io dochtrje iu  oW ijaoon vorstate a vr-rory ute«tt
| i j is rm “ IJ ai 147.

4 ) IJ  al 21.
44 The Costs stated- “No fued ct  e»e« lebttar.tuUy fixed ja r f e lm f i can te

. t jia b in te d  i t  u> l u  a c o a l can jo . te l is rrwtt te reecpuA j Cat C oe tie  Um»u “  IJ
> 4 5. U  at 13

46 The Court vutoJ that "jedicul po»o» may te t ie rc u o ! only on the tarn of a
ewaaM Scc.ilv io lation . Judicial st.ihcnty enter: only whenlocalaclhcnty de f is lu  * t i  j i  
16

47. h f a O t- J ) .
41 The Cosit iia ind that. *|a|» with any oquUy case the ratsre cf tte violation

determine! the w r je c f  the ren-edy " Id  at 16
49. The tours stated 'The eLnuratvon of ik iv J  dl«rvnm*<cn m  gvW c Khno’l  i l  a

lu |e  u u  and one Uat ite s ld  rot te rcutdn l by effortt lo  K h n t  Header p .-ryou i l j l * |  
■ W jcnd the c l  l i l w l  t u r o n in  * IJ  a: J i

50 IJ  ai )1
1 55 4 ) )  U S  J67 (I9 77 |
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d t t e p c g a t io n  o rd er .”  T h c  S ixth  C ircu it C ourt o f  A pp eals a ffirm ed . findiar  
that the p r o p a m s  w tr t  n e c c tsa o ' lo  ach iev e  thc goal o f in te p a t io o  ti The JU^  
then app ea led  to  thc Suprem e C ourt. w h ich  affirm ed thc d ccttio n  »*

T hc S u p rem e C ourt noted  that federal co u ru  m u it fo cu s o n  three fa t te n  
in fa sh io n in g  an appropriate rem ed y: f l )  the rem edy m u tt be rela:ed to"tV  
co n d itio n  that o ffe n d !  thc C o n stitu tio n ;”  (7) the decree m utt be designed to 
rcttore  the v ic t im !  to  thc p o s it io n  in w h ich  th ey  w ou ld  have t e w  abter.t 
d iscrim inatory  co n d u ct .*4 and f3 ) thc court m u tt "take in to  account the interests 
o f state and lo ca l au thorities in m a n ag in g  their o w n  a ffa ir* .. ."»» In hght c f  
th ese  factors, the C ourt h e ld  that ord erin g  rem ed ial ed ucation  p r cp a m s w u  
u ith m  the sco p e  o f  thc d istn c : co u rt's  authority .”

Doth S»ann  /  and \1 i lh i tn  su g gest that there are lim its to  the remedial 
m earure; a fed era l court m ay o rd er .’4 a lth ou gh  neither c a ie  p r o h it iu  a court 
from taking an y  partcu lar type o f  rem edial action  if  sveh action  is f.tceisory  to 
e lim m a ie  the e ffe c ts  o f  past s e p c g a t io n .  M oreover , the rem edial m e a u lm  
approved o f  in  /  and Stilhkcn  w ere potentially  very e ip c n s tv t .  T hese  
c a te s ,  th ere fo re , p av ed  thc w ry  for d istr .c t courts to  order d e te p e j a u e n  
rem ed ies thc c o st  o f  «*hich w ere beyon d  thc m eans o f  I x a l  sch ool & ::n c u

FtsUral Cotei ro * tr  lo R tno te Imptdintnlt lo rV  ImpUtrtnsion cf 
/Ifiegrrganon Dttrttl

O nly three y e a n  after fitown I I . the U nited  States Suprem e Court ccn* 
fronted thc q u estion  o f  how to  hand le ob stfuction s to  d e te p e g a t io n  to C c c p c r  

v Aaron** thc A rkansas S c h o o l B oard  p etitioned  the district court to postpone 
the im p lem en tation  o f  its d esegregation  plan for tw o  and o n e  half y e a n  d .e  to  
public h o stility  to  the p la n ”  T hc district court p a n te d  the p ostp on em en t but 
the E ighth  C ircu it C ourt o f  A p p e a ls  reversed  T he co u rt h eld  that I x a l  
rrm ta n cc  to  d esegregation  cou ld  n o: constitu te a lega l b asu  for suspending the 
d e te p e g a t io n  plan ”  In a g e '  curiam o p in io n , the Suprem e C o ir t affirm ed the 
court o f  appeals* d e c is io n  °  S e v en teen  d ays later, the C ourt published a full

SJ Id tl 771 V .  S tt t i l t  PfiCtey MiBiifA. *02 r 5 rpp 1096. 1 IW-M (TJ)
Mtfh 1975) P i  ierr. “ irnvoiul i C . u i n  g t p n *  rt/m  u  | « g i - . i  l o  p l  i c u rv r f f 
wC»<»acn ty  f ry imw-t  *hr ̂ uitrv c {  t * l . < u u  C o s m i  tm i C n  p t * :  mertlj *>
t l l t t i  i f *  auipunmi e i  t t u d t a a  t i  t l  J I  I - I )  C f  l » i v  I .  * 0 2  V S  J nC; 0*
t i t t p v r t n c t  tuuSenu)

5 ) . H . H . U *  4 )5 1 )3  M 771.79 (cM SM fodltyv M .U » r. -*?. J «  (««
C* <l976».

JI //«T77.
55 I d  it  ISO Thti foQoatd fron  m  .  j r . - ~ . t r ! « I * * * *  I  that l i t  w p  cS i i *  

I t & a r m s n S l }  H *  e u z a t c l  l i t  i c - n i i t t i t M i U i . i n i x n  I d  S t t  S •■am /. **S U 3
u l 6

56 a ? ) V S  i iJ IO
57. I d  i l J K H )
51 M .a U I I .
59 5 - * m / . 4 (8  U S  ai I t . IM l. i y . ,  O S U.S i t J IO IJ
tO 551 U S. I (1951). I «  i  <«v/*}w i> ii*'ii *w w m  t l  w  »>«« i « * - I  *? B

t i e  Otivry. w * t  r»o«  JJ
6 ) 0 ^ * 0 5 1 1 ) 5  i i  JJ J)
12 A a n » * .C « » p n .^ 7 f :d  J ) . J J I U 5  I tl«M )
6 )  Tb» f t '  i> > iM  og*n»m It u i  i>ti ** i f t  im j i i i  tJ  \#.» CV*n‘i MJ vf-f***

C t t f t t .  5)1 U 3  « 5  )tu*i»» in*'<uvj» i7 | J, C l ))>5< lvM |
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re m a n d e d  thc e a s e  to the distr ict cour t  to de te rm ine  thc proper  level o f  t u a -
t i o n ”

T h c  U nited  S tates  Suprem e C ourt  agreed that the tax was d iscriminatory, 
bu t  reversed  thc  cour t  o f  appea ls '  d ec is ion  o rder ing  thc d istrict court  to reduce 
the  a m o u n t  o f  ta x e s  c o l le c tab le .”  T h e  C o urt  i n c l u d e d  tha t  thc court o f  
appea ls ,  in e ffec t,  directed thc district cour t  to decree  a valid tax in place o f  the 
inval id  o n e .”  T h is ,  the C ourt  held, w as  so m eth in g  the d is tr ic t court  had no 
pow er  to  do.”  R a ther ,  the appropriate rem edy  for an illegal tax is to invalidaic 
thc entire  t a x . ' *

In Davis v. Michigan Department o f Treasury , ' 0> die S up rem e  Court 
refused to  ex tend  a state tax exem ption  for state and  local em ployees  to federal 
em p loy ees  as a rem edy  to a d iscr im inatory  tax schem e. Relying o n  Moses Lake 
Homes, the C o u r t  concluded that ex tend ing  the tax exem ption  w ould  d irecdy 
im pose  a state tax , end therefore w o u ld  be “ a rem edy  beyond  the pow er of a 
federal co u r t ."101

N one o f  these  cases involved judicial taxation  in thc contex t o f  desegre­
g a t ion .  O n  d ia l  basis , the re fo re ,  th e y  arc a rg u a b l  d is t in gu isha b le  from 
Jenkins. H o w ev er .  Heme, Moses L r ’r Homes, and Davis all stand for the 
propos i t ion  tha t  federal courts  may n o t  im pose taxes. T h u s ,  if Jenkins does 
indeed en d o rse  jud icia l  taxation, then  it is inconsis ten t  with these  precedents. 
The  rem ainder  o f  this Note d iscusses w hether Jenkins should  be interpreted as 
endors ing  judicial taxation.

M i s s o u r i v. J e n k in s
T he  U nited  States S uprem e C o u r t  heard  Missouri v Jenkins after more 

than  a d ecad e  o f  l i t ig a t ion . '”  In 198*5. the D i s u i r :  C ourt  for the  W estern  
District o f  M issou r i  held that both thc State o f  M issouri  and the Kansas City. 
M issouri .  S choo l  District (K C M S D ) operated  a segregated  school system .'04 In 
June 19E5. the district  court  adop ted  a  detailed d escg rcgauon  p lan  to  remedy 
this s ituation. T h c  estimated cost o f  the plan w as  S87.732Jr*5-5 over  three years, 
and thc state a n d  K C M S D  were req u ired  to pay S67 .592 .072  and  $20.150,d / 2. 
resp ec t iv e ly .'01 T h e  co u r t 's  s a t e d  p,oal was the "e lim ination  o f  all vestiges” o f

96. Id. t l  155. . C
97. Moiei LU* Hcnti. JAJ U.S. i t  7 )2 . - i
91 . Id _
99. 7>e Coun n iiaC ih ii ' l r ied tnJco is’j r u y  not i w i t c e  )e»y f t t u  ” Id

ioo id  ; :£ s  •
lo i .  a n u s .  10 ). i l l  (191?) v-ar
io:. id. • • • •
10). T>* '.omgUir.i » u  fins fdrd in 177*. J tU iv .  J 10S .C t  »t J655 The Sup***1*

Couftittiltti JtrUtni on ArrJ II .  1990 Id »i Jf5>. • * •
10» J c k m t .  J9 )  F Sup? MSS. T V  Kf*Ml dutncl hfcl en jm ill*  rd*'. t u t  »» » 

fUwitiff. b ii  w i i  i r j l i p e d  i t  t  gtrry iStfcrviixt. School D u t  of K in t i i  Cuy »• 9’
M otou i .  *60 F. Supp *2J . « 2 (W D Mo 1971)

105. Jtnk.m , 6)9 F. Sapp i i  *J~U Krqwirvi* ttet •  »utr heir iht coil or •
e p w p f |* u o o « U f t  tott r»1 to »»cli:e the tlr»tnvh ir-eot'.-wrt mUtlUUn. * ) )  - -■ • ’ 
lo t  i  d u c s u x o  of Ihe fcervtfttt of fn'Circ tu t« iftS tcexl |o*«rruij jo/vdy W  u « e n - J
Uble lot ihe f ml of tfeiiftftioixt crCfrt. it* Nett. /•J-ca! •* P t i t i ' t f * - * '*  Cart .
IJCCtUM L R IV . ) )? .> * )-*5 (1919)
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segregation in thc  K ansas  City, M issouri ,  School D is tr ic t .10* T o  that end, the 
cou r t 's  p lan  w as  d ire c ted  p rim arily  at im p rov in g  the qua l i ty  o f  educa t io n  
th ro u g h o u t  the  s c h o o l  d i s t r i c t .107 T h u s ,  thc  court  o rd e re d  a scr ies  o f  
p r o g r a m m a t i c  i m p r o v e m e n t s . ,0'  as w e l l  as S37 m il l ion  w orth  o f  cap i ta l  
im p rov em en ts  for thc  first  y e a r .104 In Ju ne .  1986, thc  cour t  a p p ro ved  the 
expenditu re  o f  S 12 .9 72 .72 7  for a m a g n e t  school p ro g ra m  and  an addit ional 
512 .877.330  for further capital im p ro v e m e n ts .110

In 198 7 ,  the  c o u r t  a p p ro v e d  a S 1 8 7 .4 5 0 .3 3 4  lo n g - r a n g e  cap i ta l  
improvem ent p lan  that involved the expans ion  and renovation  o f  existing  facil i­
ties and  the  c o n s t ru c t io n  o f  new  fa c i l i t ie s .111 A s ign if ican t portion  o f  these 
im provem ents  w ere  attr ibuted  to thc m igne t  .chool p ro g ra m .111 B y  that time, 
however, it b e c a m e  apparen t to the c o m .  l Lj t  K C M S D  lacked  thc resources  to 
finance its o b l iga t io ns  under  the desegrega tion  order .11* S pecif ica lly ,  thc court 
projected tha t,  b e tw e e n  1986 and 1992. the school d is tr ic t w ou ld  operate  at a 
total d e f ic i t  o f  5 2 8 2 .4 0 !  .9 15 .11 i h e  c o u r :  d e te rm in e d  that it w ou ld  be 
necessary to  p ro v id e  som e sort c f  fun d in g  relief if K C M S D  w as  to  continue 
financing its share  o f  b e  desegregation  o rd e r .115

At that u m e .  K C M S D  levied taxes on  property  w ith in  the school district 
at » rate o f  S2.05 pe r  $10 0  o f  assessed  v a lu a t io n .114 a level the d istrict court  
found in s u f f ic ie n t  to  m e e t  K C M S D ’s o b l ig a t io n s  und e r  the  deseg rega t io n  
p lan .115 A c c o rd in g  to  Missouri law, how ever ,  this rate o f  taxation  could  not be 
mcreased w i thou t  voter approval. Thc M issouri C onsti tu tion  required  approval 
cf  any  new p ro p e r ty  Lax levy in K C M C D  above S1.25 p e r  S 100 o f  assessed 
valuation by  a m ajo rity  o f  the voters, and  approval o f  any  levy above S3.75 per 
5100 by tw o -th i rd s  o f  the voters .11* T he  distr ict court conc luded  that it would 
be fruitless to o rder  K C M S D  to subm it  a tax increase for voter approval,  since 
r.o such increase  h ad  been approved  since 1 9 6 9 . T h e  court  i tself, therefore, 
ordered a  p ro p e r ty  tax increase  c f  S I . 95  per SICK) o f  a s s e s se d  va lua t ion .

106. J tn L iu .  639 F Svpp. i i  23
107. Id. at 24-26.
108. The ecu! xpeti/iealJy ip?ro*e«S the allocate*! c f hind: lo rnpro»e tifcnna. la hut

UdiUijful leachert to redsce teaching load: and deereate cUn x itu , to hue additional 
course ten. and to tmptemer.: a lcmnei ichool program, f-atl day kindergarten:, early chddhoc»S 
Ctvekvmeht program:, in i adue uhoo! catering program: Id at 26-3J.

109. Id t t41 .
110 I J  at 53-55. Ih e  1915and 1916 order: are pMished together at 639 F. S vpp. ai19.
U I .  J tn L iu .  672 F. 5upp.it 40!
112. I J .  Thu %»ai «n addition to i  pieviouity ippro»e<5 553 million in cip iu l

«mpeo»en*na reUind to the magnet Khool program Id a: *06 
U 3 . Id it  410-411.
114 Id. it 411. 41? Thu included Ihe following yearly deficits 562.509.653 for

1916-11, 353.6M.42-7 fee 19!! f9 . 319.140.203 fee 1919 » .  S42 .54 ).f)7  for 1990 91. ir»! 
» )  123.793 foe 199 1 92 / d u 4 1 ?

115 Id. at 4 ] ] .
116. Id. at 413.
117. Id.
11* MO. CONSt an. X. H  U (h ). 11(c).
119. /**Lm r.6?2 F S«pp.»t4|l.
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b r in g in g  Uic rate o f  property taxa tion  in th c s c h o o l d istr ict to S-i.OO per 
S 1 0 0 . '»

T hc district court’s  taxation orders, as w e ll  as the sco p e  o f  the desegre­
gation  order, w ere ap p ea led .'”  T hc E ighth C ircu it C ourt o f  A p p ea ls affirmed 
d ie rem edy itself, con clu d in g  that it w as w idiin  thc sco p e  o f the district court's 
a u th o r ity .'”  W ith  resp ect to  thc property tax in crease , the E ighth Circuit 
a ffirm ed  thc d istr ict c o u r t’s  d irect im p o s iu o n  o f  a tax in crea se , but then  
consid ered  thc m eans o f  raising funds in die f u t u r e . A  preferable method o f  
raising funds, d ie court con clu d ed , w ould  be to  authorize the sch o o l district to 
le v y  additional taxes and to en jo in  die en forcem ent o f state law s prohibiting it 
from  d o in g  s o .'”  T h us, the court o f  appeals affirm ed  thc district court's direct 
im p osition  o f  a property tax increase, but rem anded  for "m od ifications"  as 
provided  in the o p in io n .1”

T h e  S u p r e m e  C o u r t  D e c i s i o n  i n  J e n k i n s

T h e Suprem e C ourt granted certiorari to  co n sid er  the propriety o f  the 
properly tax im p osed  by die district court and the m o d ifica tio n s m ade by the 
court o f  ap p ea ls .134 T he C ourt held unan im ou sly  diat the d istrict court’s order 
im p osin g  a ta.x increase w as an abuse o f  d iscretion , con clu d in g  that thc order 
contraven ed  p rin cip les o f  federal/state c o m ity .'”  B y  a fiv e  to four majority, 
h o w e v e r , the C ourt a ffirm ed  the m o d if ic a t io n s  Ot the court o f  appeals. 
A lth ou g /i d ie d istrict court cou ld  not d ecree  a tax increase, the Court held, it 
tOuld authorize K C M SD  to  levy  addiuonal property taxes, and could enjoin the 
en forcem en t o f  state law s p reventing  d u s .'y  T h is , the Court conclu ded , was 
c o n s is ten t w ith  Griffin.™  Justice K en n ed y , jo in ed  by th ic*  other justices, 
d issented  from  die C ourt’s endorsem ent o f  thc m od ificau on s m ade by the coun

120. Id »! 413. The ducnc: tour: alio ordered * Jurat to Missouri's income ua cf 
on income denvinj from activities within the ichool diitnet. I J  i l  412-13. Thu.

however, w*i reversed by thc court of appeals. Jenliru. 855 F.2d 1295. 1315 (8th Ctr. 19S8) -
121. JenLv. 855 FJd 1295.
122. IJ it 1318. ‘The remedy itself" rd en  lo thoie preparm the coun deemed 

necessary to eliminate sepejaecr.as duunctfroen thc property ux levy, w hich ihe court fcurd 
neccju.7 to finance the temedy. -•

123. Id. it 1314. • " '1 'y
124. Id. . . .
175. Id. it 1318. The Supreme Cour: referr to the method of raUin£ funds. whereby'

the district coun would order the school distr.ct to raise urea tnd would enjoin the enfontmer- 
of jute Uwj preventing the tchool dutnct from dotn{ vo. as "the nvii/IroriOM to the PistricJ 
Court's ceder nude by the Court of Appeals' (110 5. Ct. it 1W3-W (enphasit idded)) rir-ee 
•he court of appeals preferred tha method. Thu Nole wtfj me the term "the court of appeals' 
modifications when ducuumt thu meshed.

126. Jtnkini. 110 S C l it  1655. The Court did not re v iew  the icope cf the
desepejaaon remedy. The dutem. however, pointed out the immensity of the crder. li[. 
1668. 1677 (Kenned). J , duse.-iong) I: included. fee caample. the tuikdinc of a techruKj 
mipvet school fe jtuv ij prupams in areas i.cn  i t  c o im ir b o  and rot*1 tics; a 25 icrt firm an- 
a 25 arte wildland axej; a 2000 aquue-foot planetarium; a Model United N inon  wued for 
lanfua je translation; an an fille r), radio and telem*vt irudios; movie and editir.j rtvvrJ. tw  •  
3500 s^uarefooL dun-free d;tscl mechanic! room. I J  at 1661.1676-77.

127. Id. at JK3.
171. Id. it  I66J-64.
129. Id. at 1665.
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of a p p e a ls .150 O rder ing  K C M S D  to raise u x c s  beyond the l im its  o f  state law, 
thc d issen t  concluded , am oun ted  to judicial taxation, and was therefore  beyond 
the p ow er  o f  a federal c o u r t .151
The Majority Opinion

T h e  m ajo rity  avo ided  deciding w hether  thc d is tr ic t  c o u r t ’s d irect im p o ­
sition o f  a u x  increase  was beyond its p ow er ,155 instead ho ld ing  that the decree 
was an  abuse of the c o u r t ' s  equitable d iscre t ion .155 This  was because  the d isuic t  
court had an a l te rna t ive  that m ore p rope r ly  respected  the  in teg r i ty  o f  local 
governm ents ,  nam ely  the  a l ternative suggested  by thc c o u n  o f  a p p e a ls .154 In 
thc m a jo r i ty ’s v iew , thc  cour t  o f  a p p e a ls ’ " m o d if ic a t io n s "  —  d irec t ing  the 
school distr ict to raise additional taxes and restra in ing  the en fo rce m en t  o f  state 
law s p re v e n t in g  the  sc h o o l  d i s u i c t  f rom  d o in g  so  —  p la c e d  g re a te r  
responsib i l i ty  for e f fe c t in g  desegrega tion  o n  K C M S D  than  w o u ld  an order  
d irectly  im p o s in g  a tax inc rease .155 T h c  C o ur t  conc lu de d  tha t  the d is tr ic t  
c o u r t ’s o rder  violated principles o f  federal/state comity  by failing  to implem ent 
an alternative  less intrusive on  local au thority .154

T u rn in g  to  the  cour t  o f  a p p e a ls ’ " m o d i f ic a t io n s ."  thc  C o u r t  re jected  
M isso u r i 's  a rgum ent  that the m odifications au thorized  die d is u ic t  o u r t  to  do 
som eth ing  beyond  its p o w e r .15’ Griffin. die C ourt  noted, specif ically  held dial 
a federa l  c o u r t  has  the  p o w e r  to o rd e r  a local gov e rnm en t  to exerc ise  tax 
au tho r ity  it a lread y  p o s s e s s e s .151 The  C o u r t  then c o n s id e re d  w h e th e r  die 
district court  could  enjoin  the enforcement o f  state law lim ita tions on  thc school 
d is tr ic t’s u x  authority .

In Von Hoffman v. City o f Quincy, the S tate o f  I l l inois  au thor ized  the 
City o f  Q u incy  to levy a special u x  to serv ice  bonds  that w ere  is su ed .15’ The 
legislature, how ever ,  p laced a limitation on die c i ty 's  u x  p ow er  after  the bonds 
w ere  issued .  T h e  c i ty  w as  left w idi in s u f f ic ie n t  fu n d s  to  m e e t  its bond  
o b l ig a t io n s . ,k5 Von H o ffm an ,  a holder o f  so m e o f  thc bonds, app lied  for a w m  
of m a n d a m u s  o rd e r in g  the city  to  levy the  taxes  n e c e ss a ry  to  repay  the 
b o n d s .141

T hc  U m ird  S tates  Suprem e C o u n  held that the enactm ent o f  the state law 
lim iting  die c i ty 's  tax p ow er  violated die c o n u a c t  c lause o f  d ie  United  States

130. l i .  at 1667 (Kennedy. dutenuni). The duicnl a lio argued that isch 
'■modification!" »ere dicta t i .  The dutcr.1 concluded ihti itnce no older o f u;e dumci 'our. 
was under ccni)deratjon by the cour. of appeal}, tho Supreme Cc-crt's dccuion afftmm j ihoie 
modification.! v is also die rum t i .  at 1669.

131. M. at 1671.
133. LI a t '643-63.
133. Id.
134. l i .  i l  1663.
135. l i .
134. l i.
137. M u  1645138. t i  li u  unclear whether Griffin intended lo Lnrt !«ch an order to the eicicue of

eimm£ tat authority under ltaie la». Set dtieuuwn ixprj note 78 The Court. howe*cr.
Ippean to ha*e concluded that thc school damsel possessed l i t  authority that i: could exercise, 
cnee the Lmit»t»oni on that authority w«e im vnd . Stt i*/m note 197 a^h accompany m i ten

139. 71 U.S. <4 Watt) 5)5. 5)5-36(1867).
140 l i .  at 536 37.
141. l i  ai 5 )6

«
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C o n s t i t u t i o n .142 T h c  C ourt  found that thc sta te  law d isab led  thc  city from 
m eeting its contractual obligation to repay thc b o n d s .145 T hu s ,  thc city could be 
ordered to levy taxes sufficient to repay the b on ds .144

Thc Jenkins m ajo rity  interpreted Von Hoffman as a l low in g  a c o u n  to 
strike dow n state laws limiting a local g ov e rnm en t’s pow er  to tax "w here  there 
is reason based in ihe Constitution for not observ ing  die s tatu tory  limitation."!'* 
S ince  thc M issou r i  l im ita t ions  on  K C M S D ’s tax a u th o r i ty  inh ibited  the 
implementation o f  the district court’s desegrega tion  order, those law s prevented 
die school district from discharging a duty imposed on it by the Consti tu tion . '4* 
Furthermore, the court noted that Swann II specifically  held dial state laws may 
not impede the im plementation o f  a desegrega tion  o rder .147 Conscejucndy, the 
enforcement o f  those laws could be en jo ine d .14*

The Dissent
T hc d issent concurred  in Part II o f  the C o u r t ' s  op in ion , w hich  held the 

district c o u r t ’s im posit ion  o f  a u x  increase  to be an abuse o f  d isc re t ion . '4’ It 
d isagreed with the majority , however, on  die valid ity  o f  die cour t  o f  appeals '  
"m odifica tions ."  A lthough the majority  found the distinction  betw een  the dis­
trict co u r t ’s d irec t  im posit ion  o f  a tax increase  and  the c o u r t  o f  appea ls’ 
"m odifica tions"  to be dispositive, thc d issent d ism issed  this dis tinction  as mere 
fo rm a l i sm .110 A ccord ing  to the dissent, both  the district c o u r t ' s  order and the 
cour t  o f  a p p e a ls '  "m od if ic a t io ns"  a m o u n te d  to jud ic ia l  u x a t i o n  and were 
beyond the p ow er  o f  a federal c o u r t . '5'

The d isag reem en t  between the m a jo r i ty  and  d issen t  o ve r  the court of 
appea ls '  m odif ications reflects a d isag reem en t  abou t the na ture  o f  the school 
d is tr ic t 's  u x  pow er.  According to the m ajority ,  the school d is tr ic t  possesses 
inherent tax au thority  which, in rum, is l imited by die M issouri Constitution .155 
T o  die dissenters, how ever, this in tc rp rcu t io n  ” put() the conclusion  before the 
p re m is e ." '55 Justice  K ennedy, writing for the d issen t, argued  that thc school 
district has no  inheren t u x  authority .'*4 Rather, it possesses u x  authority only

1*2. U.S. Const, in . 1 .410.
M3. The Court stated: ” lW ]tiee * Sute hxs authorized ji municipal corporation la 

contact and to exercise the power o f local taxanon lo the e»ient neeesuiy iu
enriftncnu. the power thus giver cannot be withdrawn until the contract is satisfied" 71 U.S. 
{•i w *il.)it 55-4-55.

1*4. Id.
1*5. Jtnlint, 110 S. Ct. at 1(66 (emphasis added) i
1*6. Id.
1*7. Id.
148. Id.
1*9, Id. at 1667 (Kennedy. J , dissenting).
1 JO. Justice Kervedy staled “Any purp«7rted distinction ter* ten direct imposition c l»

tax by the fedtral court and in order eommandir.g the school district to impose a ux ts but» 
convenient formalism where the ccers's action is predicated on elimination of state law 
Lmiu&eni on the school district's taxing authority”  Id. at U65-70.

151. Id. at 1670-71. .152 The majority opinion r.cver expressly addresses this issue. It does, however.
uvJiote that the school district posseised ux authority st could eaercise once the Lrcuucns cn i
were removed /d. at 1666.

153. M . at 1670(Kenr.ed).J ,dissenting).
1>* Id
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because  s u t e  law  g ran ts  i t .133 T h e re fo re ,  a  s ta te  sta tu te  l im iting  that u x  
au thority  is no t a  lim it  on  the school d is tr ic t 's  inheren t p ow er  to  U x, bu t a 
limited gTant o f  tax p o w e r .134 T hu s ,  if  the d is tr ic t  court  enab les  the schoo l  
d istrict to ra ise  taxes  beyond  the l im its  o f  s u t e  law, the  court  is g ran t ing  
additional tax au tho r ity  to thc schoo l  d is tr ict.  B ecause  this addit ional tax 
au thority  is n o t  derived  from the s u t e ,  it m u s t  be derived  from the  courts . 
Therefore , the  d is sen t  concluded  tha t  this a c t  cons t i tu ted  an net o f  jud ic ia l  
taxation .137 C onsequently ,  because taxation is not a function o f  thc jud ic ia ry ,13* 
both the d istrict c o u r t ' s  o rder  and the co u i t  o f  ap pea ls '  "m o d if ic a t io ns"  w ere  
beyond the scope  o f  the federal cour t 's  p ow er .139

A  C r i t i c a l  A n a l y s i s  o f  J e n k i n s

The m a jo r i ty ’s decision that die court  o f  appea ls '  "m o d if ic a t io ns"  were 
within thc p ow er  o f  a fcdc-al court rests on two prem ises ,  hirst, if  state law  
limitations on  thc school district 's  tax au thority  were rem oved , thc school d is ­
trict w ouIJ  possess  tax authority  that thc distr ict court  cou ld  order it to e x e r ­
cise .140 S econd , die limitations on K C M S D 's  u x  audiority  actually  prevented  
thc im p lc m e n u t io n  o f  die district c o u r t ' s  desegregation rem edy  a r d .  therefore, 
could be struck d o w n .141 This  section will assess the valid ity  of each  of these 
propositions.

The Source and Nature o f the School District’s Tax A ushority

The significance o f how KCMSD's tax authuriry is characterized

The Jenkins majority  s u te s  that K C M S D , a governm ent entity  with  tax 
aud ion ty ,  m ay  be ordered  to levy u x c s  in excess o f  l im iu t io n s  p laced  upon it 
by the  s u t e ,  i f  the laws are enjoined by a d istrict court. Thus,  once  s u t e  law  
h m iu t io n s  w ere  rem oved , die school d istrict w ould  possess tax audiority  d u t  it 
could be ordered  to exercise.

By contras t ,  thc dissent argued dial the school d is tr ic t docs not possess  
p lenary  tax au d io r i ty  which would be un lim ited  if  not for s u t e  law’ l i m i u ­
t ions .143 LnsteaJ, die s u t e  granted limited u x  audiority  to the school d is tric t.143 
Thus, any jud ic ia l  action  that enables the school district to levy u x c s  at a rate 
above the l im its  o f  s u t e  law is a grant of additional u x  au thority  by thc court. 
W hether  cnc  interprets  Jenkins as an  endorsem ent of jud icial taxation depends ,  
therefore, on how  one conceptualises thc nature of K C M S D 's  tax authority.

155. Id.
156. Id.
157. Id at 1670.
158. Id. at 1670-71 To ruppon thu propoiitioiv We Ctuent ciiu Di»*•». *89 U S. 

10). and Motet Lite lionet. W5 U.S. 7-W. Set itpto u it accompany ir>c notes 91-102.159. /eni.fu. 110S Ct a: 1670-71.
160. Id. at 1665-66.
161. Id s  11666.
162. Id. at 1669-70 (Kntfvrnlr. J , duienunt).
16) Id
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A sch oo l  distr ict m ay  levy u x c s  on M issouri citizens on ly  because it i$ 
g ranted  that p o w e r  by  die S tate o f  M issou r i .114 As the sovere ign ,115 ihe S u te  of 
M issou r i  is the  so le  source o f  u x  au d io r ity  w id itn  the s u t c . IM A lthough a 
sovere ign  s u t e  has p lenary  tax pow er,  political subdivisions do  not. They  only 
exercise  u x  p o w e r  because  they have  been  granted  that p ow er  by  the su te .*1’ 
T h u s ,  die d is sen te rs  a rc  correct:  the school d is tr ic t docs  not possess  inherent 
Ux authority , o n ly  u x  au thority  de lega ted  to il by the  s u te .

H o w ev er ,  even if  the d issent is correct that K C M S D 's  Ux au thority  is not 
inherent, that audio rity  m ight n on ed ic less  be plenary. T he  S u t e  o f  Missouri 
m ig h t  h a v e  p r im a r i ly  g ran ted  the sch oo l  d i s u ic t  w h a teve r  tax au thority  is 
necessary  to fulfill its duties, and  on ly  secondarily  p laced  dollar  limitations on 
thc p ro p e r ty  tax  ra te . If this is the  ease ,  then ar. in ju nc t io n  agains t  the 
en fo rcem en t  o f  diosc limitations leaves thc school district w n h  thc tax authority 
it needs to  fulfill its miss ion. T h is  u x  audiority  would u lt im ate ly  be derived 
from thc s u t e ,  not thc  coun .

W h e th e r  e n jo in in g  the do l lar  l im iu t io n s  on K C M S D 's  tax authority  
consti tu tes  jud ic ia l  taxation, diercfore, depends  on  M is s o u n  law. The relevant 
inquiry  is w h ed ic r  thc S u t e  o f  M issouri intended to  grant K C M S D  limited tax 
au thority , o r  intended the gran; o f  u x  a u d io n ty  to be independen t  of thc l im iu-  
lions p laced  u po n  it. T h is  issue m a y  be analyzed  us ing  the Sup rem e C ourt 's  
"doc tr ine  o f  severab i l i ty ."

The doctrine o f severability

A cc ord in g  to thc "doc tr ine  t .  severab il ity ,"  a court  pass ing  on die valid­
ity o f  a s u r u tc  shou ld  not invalidate d ie  entire statute if the objectionable  por­
tion is severab le  from the rest o f  the s u t u t e .'11 If the ob jec tionab le  portion is 
severab le ,  on ly  that port ion  w ill  be invalidated.*** W hether  part  o f  a su tu te  is 
severable is a m a tte r  o f  legisla tive intent: if it is show n that, absent die invalid 
provis ion , the s u t u t e  will function in a m anner inconsistent w n h  thc intent o f

.1

164. See Humer ». Pittsburgh. 207 U.S. 161 .17k (1907) rMunic»pxl corpcratsoiti ire 
political subdivisions of ihe sute.... The number, nature, and disabcn of the p i» rri conferred *'*' 
upon these corporations ... rests snlhe absolute t S a e i t a o n c l  the sute."). •' i.

165. " IA jn  institution maybe said to be sovereign if he ce u exercises authority. . .  over Vi 
tvery other person or Institution in  the legal system, there being no suthenry competent to ; 
override h im cr it"  7 Eh'CYOOrEUtA OF pH n/ iio n tY  501 (P. F c - u d i o i 1967).

166. Except, of course, the United Suita. However. ihe JtnU nt majcnty does not •
x iim  that the distnctcoct may ex tra *  federal ux suthority.

J67. The Supreme Covirt has t t ro g n xn !. in other coram s, that the ps»« tn u s  i i  w  y
attribute cf sovereignty. Dohb-Jtsv. CcTsmuiioners of Erie County. 4 J U.S 4 )5 .447  (18-43).’ 
oierruieJ cn other [rounds. Crivea v. Hew York ti ret. O'Keefe. 306 VS.  4<6 (1939) 
(" T u it io n  it a sacred nght. essenuat to the eniter.ee of government, an incident of 
sovereignty."). The Cour: hxt a lio  stated that local governments are hot sovereign Reynold* 
v. Sutn, 3<7 U S . 533 .575 (1964) fT c i ia e i l  suhlitis ions of States. . .  never were and never 
have been considered as sovereign crusts

16*. Alaska A ij tinea. Ire. v. Brock. 4« ) U.S 67*. 614 (1917) Although fleer I
involved a federal statute, the doctrine appLes to suit statutes as well. See. e f .  Brock*** »• 
Spokane Arcades, Inc.. 472 U.S. 49 ), 506 (1915).

169. /hoei. 4*0 U S. al 614
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the leg is la tu re , then the statute is not severable and thc entire statute m ust be 
invalidated .,Ja

A lth ou g h  th is doctrin e ty p ica lly  applies to the in va lid a tion  o f  part o f  a 
statute, its rationale a p p lies to  Jenkins  as w ell. T h e doctrin e o f  sev era b ility  
prohibits a court from  strik ing dow n pan  o f  a statute if  tins action  w ou ld  leave  
in e ffec t a su tu te  that the legislature w ould  never h ave en acted . If thc M issouri 
legislature w ou ld  not have granted the sch ool district unlim ited  tax authority , 
then thc Jenkins d is tn c t court, by restraining the en forcem en t o f  lim ita tions on  
the sc h o o l d is tr ic t’s  u x  authority , is leav in g  in operation  a law  thc leg isla tu re  
would never h ave enacted  It is g iv in g  K C M SD  u x  au th on ty  thc s u t e  did not 
give it. T h erefore, it m ust be asked whether, as a m atter o f  M issouri law . thc 
grant o f  tax authority  to K C M S D  is severable from the lim iu tro n s p laced  cn  it.

Missouri law

A  thorough rev iew  o f  thc leg isla tive  history behind M isso u ri's  d e legation  
of u x  authority to  lo ca l g o vern m ents is beyond  the sco p e  o f  th is N ote  1,1 A 
tn e f  rev iew  o f  M issouri la w . h ow ever , m ih u tc s  against severab ility .

A rtic le  X . sec tio n  1 o f the M issouri constitu tion  op erates a s a general 
gran: to  the s u te  leg isla tu re o f  both the pow er to u x  and the p ow er to  delegate  
u x  a u t h o r i t y . M i s s o u r i  c a se  la w . h o w ev er , in d ica tes that thc leg isla tu re  
p ossesses  inherent tax p ow er independent o f  the co n stitu tio n .111 a lthough thc 
am ount o f  tax p ow er  that m ay  be delegated  by  the leg isla tu re  is  lim n ed  by 
article X . se c t io n  11 o f  the M issouri co n stir jt io n .,5‘ M issouri statutory law . 

w hich  gran ts s c h o o l d is tr ic ts  and other m u n ic ip a lit ie s  the p ow er  to u x .  
sp e c if ic a lly  s u t c s  that thc grant is  subject to  co n stitu tio n a l lim iu tro n s  ,5 »

170. / /x i fc * a i5 . Tbt /hoc* Court gutter lingerie from liucUey *. VaJeo. 42* U S
1. 101 (1976). thu If j r . Ut.cn it p u v rv d  severable Language in other cater

that there u  a presumption of te*enbUiTy J  »hai rerurnr after u m u x r  u cpem»t t: 
a .  d e r .e / . IN - S . v Chadha. *62 U S. 919. 93* (191))

171. Such t review u tAely to be fruitful anyway. tint* it it wtfikety that ihe tamerr 
cf the Missouri comatutJCm ever tonidrred the c hence between piecing to nvr.ictpalistr aa 
trh.Tuiod ux power m l pxn&ng no ux p» e r ri all

172. T h e  tiling power may te etercued ty the general ammbty for sate psrpotu, 
and by coarser and other political ruSitniieni unia po»n panin! la them by the gtnail 
aurmbly for tour.ty. mumopal aoS other cctpctrte pcrpoaea." Mo CONST art X .S  1

173. Set Kant at Osy v. Frogge. 352 Mo 23). 2 * 0 .176S.W Jd 451. 501 (19*3)
174. Article X. rection 11(b) tu ie r  “ Any u t  imposed upon tech proper) by 

eearcipaliites. eogn&u or vctas! daaicu, f«  t v  j  st tpecsve purports. rhal) r>o; e n rn j the 
ftllswm j anneal rater....”  Article X. lecoon 11(c) po»»Sei eeceptmr id ihir Lmiascn ty 
fopular voce MO.CONST, u t  X. t l  U(b). 11(c) See e ^ a  rest accompanying r a j 11!

175. MO. ANN 5 T a T . I 137 035 ( \ ‘errv»n 1511) tuter; T he  (cltowm j ni/r-n! utet 
x*ail hereaiter te artertni. lenM anS coUecieS tn LV tetmJ coor.au U thu Itite. arii c<*Jy m 
thr m.inner, and not to exceed the tilex prucnboS by the cceuacsi^i arvS lawt o l that tuic. »u

the irarr let (urteni ctperviitstea lev ... tchcci dU8KU....“  dee wire MO ASH S’ AT i 
1)7 072 (Vnnon 1911). * lw h  ru-oa

It U the intern ol the terxral auembly that a political t.SJi*uurv i x U S i t f  a 
tehcol difJKL tr.jy i-neaie  hi Ut rate cr«Lr{ by a vote ol tea gotrrroit t«»Jy . 
pnmded ttach tncrrare .n u t  raiu Oou not racteii a rttt L-r.i sj^v if.e».l in tubru 
ci  the eonr&iwunnoe letelr prc«»o«i)y approml by vixen
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M issou r i  ca se  la w  c o n f i rm s  tha t  local g o v e rn m e n ts  tn M issou r i  m ay  only 
im pose  u s e s  in ihe m anner and to  the extent p re sen bed  by  she s u t e  l5«

T hc  M issou r i  consti tu tion  o f  IS75 is the source  o f  bo th  the genera l u x  
p ow er  p rov is ion  tn article X . sec tion  1. and  the l im ns  on  thc levels o f  municipal 
u x  p ow er  in ar t ic le  X .  sec tion I I . 1”  T hu s ,  at least as far back ax 1873, m e 
M issou r i  le g is la tu re 's  . . i l i t y  to  de lega te  u x  au thority  has been  tem pered  by 
l im ita tions  on  the am oun t  of u x  au thority  delegable . A lthough  it is uncertain  
w hether  tlic M issouri legisla ture w ould  have p a n i e d  K C M S D  the {ow er to tax 
if  that p ow er  w ere  un l im ited , thc  coexis tence  o f  thc grant o f  tax au thority  to 
m unic ipa l i t ie s  and  lim iu tro n s o n  that a u th o n ty  supports  thc argum ent against 
severability .

T his b rief su rvey  o f  M issouri law tcr ,u :i* c ly  in d ica te ; that the p a n t  o f  
tax pow er to the schoo l district is  r o t severab le  from  the lim ita tion s placed  
upon it C on seq u en tly , thc h m iu t io n s  m ay r o t be struck d ow n  w hile leaving  
the p a n t  mtacr. If they are. then the d if .n e t  court, by ordering  a u x  increase  
b eyon d  the lim it; of that grant, has b erom e a source o f  u x  authority. In such a 
ea se , thr court has e ffe c tiv e ly  g iv en  the sch co l district p».twer that w as not. and  
w uuld  not h ave t< c n . g iven  to  it by  the s u i t ,  thr pow er to  raise u x c s  beyond  
die lim ita tion s se t out in  article X. sec tio n  I I  o f  the M issouri constitu tion . If 
the a b o v e  a n a ly sts  is  c o n e c t .  th en  the court has ind eed  approved
jud icia l u ia t io n

The S tce iu ty  o f F.n/oininc the f'.n /orcentrj c j  L im itaiont on FCMSD'i Te:
A uh o rit f

7 h r  secon d  prem ise o f  the C ourt's opin ion  is that K C M S D 's  limited tax 
a u th o r ity  p r ev e n te d  the im p le m e n ta tio n  o f  die c o u r t 's  icrr.edial order, 
A c c cr d J ig  to 5»*T£"in / / .  w hen  a state law inh ib its or p rcvrn tt thr im p lem en ta­
tion  o f  a d eseg reg a tio n  rem ed y , that la *  m ust y ie ld  to  the dem ands o f  the 
C o n st itu tio n  i ’* Y et a state la *  d o es  not prevent the im p lem en tation  o f an 
order if  there is another m e a n ; o f  im p tem cn u n g  the o td cr w ithout s ink ing  
d o * n  that law If ihrrc is such  an a lternative, th -n  ju d ic ia l taxation  is  u nn ec­
essary . and therefore unjuttificd

In J m h r u .  thc district cour: had an alternative so  en jo in in g  the en force­
m ent c f  h m iu t io n s  on  K C M S D ’s u t  authority A lth ou gh  it ordered the su te  
and K C M S D  to  finar.ee 23f*  and 7 5 ‘i .  re sp ec tiv e ly . o f ihr c o st o f  the deaeg- • 
regatron o rd e r ,  the d itto e s  a l io  h eld  the tw o  d efen d a n ts ytnrtiy xnd sev. 
era lly  liable for the e n tu e  t c l L , , ,  T h us, if  K C M S D  la ck ed  thc rc so u t te .1 ta  
fin a n ce  its port ion  o f  thc  c r ie r , thc district c o u s  cou ld  have  ordered  the S u te  
o f  M issouri to  finance w hat the school district cou ld  nos . *

|7fc. Ste.e t - first N a il ( l i r a  e /J t Jowpn « iKifuninCcwray. IM 5 W.M '
7?4 (IW7| f  mafeCjatLuea la V„tto«*t frut on.'* If«y u > u o IM  r a w i  a*.J for Crf

h  Cvt i m  * .  I . i - .u i CtT) » / 1 C u t I r t u V i  M ii iu f  C o . ) ) 7  Mo r i l . W  F! 
W *a 19J. |W  U 7>51 (u o  t " * iO « i iU iM ( t t a n p r ' (M l mt'«e»n»^sf» ru t  IfO  xx>° 

only J  crx-<-.tf4 t v  trj C<t lU l f )  Stt Siaa tt  »tl C t"i«a Co**** * M A !t. J.
H Jt. f7 M-> JJA (JHI) («**<*•. ir* ixiir (cnlfitM w* tV t itituf of ox p3*tr
V*** tcvU .aont i- ijt l t« t.'JS tC  i» !a tt ? .r  u i  rruy !*  It •  »f«:j

1*7 IUt*orwjl*io*cnj*rwlt X, i l  I. t l.n M o A.hn J’ a ! (Vm nfiliM )
s : i  s-+*« ;/ .« •; ted m l
179. 110S Ct i i t i l 1 | i « ' |  /**!.*), (7} I jf }p  u iM j
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T h e e x is te n c e  o f  ih is  a ltern a tiv e  d is t in g u ish e s  Jenkins  from  V o n  
Hoffman.'** T h e Jenkins C o u n  interpreted Von Hoffman as a llo w in g  a c o u n  to  
jtnk c dow n  state law s lim itin g  a local govern m ent's pow er to  tax "w here there  
ts reason based tn thc C onstitu tion  for not observing the statutory l im iu lio n ., , ' , ' 
In Von Hoffman, the C ourt held  that thc statute itse lf  w as u n con stitu tion al.'* ! 
By con trast, the M issou ri lim ita tions w ere not u n constitu tion al; rather, their 
application  hindered o n e  m eans o f  fin ancing  a desegregation  order.

T he C o u n  has co n sisten tly  recogn ized  the p n n cip lc  that w hen  a s u te  law  
co n flic ts  w ith  the com m and  o f  the C on stitu tio n , the state law  m u st y ie ld .1"  
T herefore, w hen  a state law  is  u nconstitu tional, as in Von Hoffman, the statute  
must b e  struck d ow n  in order to  v in d ica te  the C o n stitu tio n .'M In Jenkins,  
h ow ever , s in k in g  d ow n  thc lim ita tion s on  K C M S D 's  u x  authority  w as n o t  
n ecessary  to  v ind icate  thc C on stitu tion . By app lyin g  the d o c tn n c  o f  joint and  
lev cra b lc  lia b ility , thc d istr ic t court cou ld  h ave ordered thc s u te  to  fin an ce  
what th c sch o o l d istrict co u ld  not. T h erefore , the d esegreg a tio n  order co u ld  
have b een  im plem ented  w ithout resorting to thc restraint o f  M issouri la w s.

T h e  Jenkins  m ajority  rejected  thc argum ent that the d istrict court co u ld  
have adopted  th is a lternative m eans o f  fin ancing , on  the ground that the s u te  
m ight h ave resisted  p a v in g  m ore than its or ig in a l a llo ca ted  s h a r e .'"  T h c  
C ourt, h o w e v e r , c u e s  n o  c v id e n .c  to  in d icate  that the s u t e  w ou ld  ic s is t . 
A lthough the s u t e  had p rev io u s .v  o p p osed  an attem pt by the d istrict court to  
im pose the entire c o s: o f  d ie order o n  i t ." ‘ th is occurred b efore  it w as n e c ­
essary for the court to  en jo in  s u te  law* to  enab le the sch oo l d istrict to  fin ance  
its sh a re.I r  M oreover , the nsfc that the s u te  m ight resist p ay in g  w as a lready a 
p o ssib ility  w ith  te s p e c 1 to  ih r  portion o f  the rem edy for w h ich  the state w as  
a iread ) f in a n c ia lly  r e s p o n s ib le .'•* N e v e r th e le ss , it is  a risk w ord: tak ing  
com pared to  the gravity  o f  strik ing d ow n  a su tu te

JJ.

110
u t .
i t : .

7| U5 (* Wall) 3)5.
/fAC ii. 110 5 Ct it IM 6
The tun ic  in »eo'jud the ccfimct clinic 71 U.S. (a W a ll)«  } }4 .

♦01

ID .  Stt. 1 1 . Mutury v. MaMcc.. 5 U S. (I Cranch) 137. 177 (ISO )) f fA ]n  act o f 
vV k |i tU n ;t .  t ry .ru n t  to the ccmatauon u » o * 0 . 5 to*.*. It. *01 U 5. a: *5 C is ju ie  
policy malt | | t «  - i j r  when i: cperatea Lo hinder vindication o f federal ccmuisuonal i m u c u  *).

114. In IVv tht very enactment cf the u u r  vi< an cncceuuiuaonal act.
kcacie ti weUird LV cor.TaCI clisie. 71 U 5 .'.4  W all)tiSS4-5J The only »ay w>"ando"a 
Lousbcoeul vkUsoa t f  Cat ryj* u to tcrAc do»n if*  jumse. TKu. unionj da»n the lucue 
ti wxeaury to nndxair the Ccci&taooa

ID  110 5 C l ai lW»t
116 /enl»v. Id M \3 4 a i6 t*  i ;
117 y#u>v. 673 f Z i  at *11.
I l l  Jt» .iiv f. 110 5 Ci ai 1664 Jutt u  i v  tu :e  might have rnu trd  fiAaneinj

KCMSD'a ahare ol t v  remedy. it rv |h : ha»e rttuied f^nd-nj ut e»n ihare c f the remedy by 
t t fa iir j lo allocate t v  revriu ry lonit If It had. the conn v c iU  have tew  forced to tale 
r.r .v ?  vnon  locormeI ccm- L-cr wvtouieetSm Thu andnatvdly have delayed the 
^ r w i & i n c !  ’-V  remedy 7 he Coin cur a no n d m e ,  fc « em . irdtcaunc ihai i‘« tuse 
* t» li mcee U e ly  to reaiu a t ix n  order ijttL rg  It to finance part cf KCMSD't ihiie ihxn wviftcing m  e»n ifurr.

119. fuiu:e Moimrj desmvd ihe tsi*in( downof a tutjie ai a dram: mr.ai.tt "fT)o 
<*clare an Ati c f Cerp m  cncewiitr-bo.vl... u iNr p i« ttt and mwi delieav dvi* tfui thu
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TJic m ajority 's reliance on  5>vawi II and Von Hoffman is therefore m is. 

p laced . S in ce  there w as an a lternative m eans o f  fin a n cin g  the desegregation  
order th -t in vo lved  neither strik ing  dow n state la w s nor an act o f  judicial Laxa. 
lion , die court o f  appeals' " m od ifications"  were not n ecessary . T hus, the Court 
should  have held diat m ethod to be an abu se o f  d iscretion  in this ease.

T h e  F u t u r e  o f  J u d i c i a l  T a x a t i o n :  A  L i m i t i n g  
I n t e r p r e t a t i o n  o f  J e n k i n s

A  b rief lo o k  at thc h istory  o f  d eseg reg a tio n  e a se s  d em onstrates the 
s ig n if ic a n c e  o f  Jenkins. In Drown II. thc Court approved  die ex erc ise  o f  a 
district court's equitable pow er to form ulate and to order thc im plem entation of 
d e se g r e g a tio n  r e m e d ie s .,w  Griffin  h e ld  that courts co u ld  order local gov . 
cm m cn is  to ex e rc ise  ex is tin g  tax audiority  if n ecessary  to finance a d esegre­
gation  order .1’ 1 In Jenkins, thc Court w ent a step  beyon d  Griffin, hold ing that 
a district court m ay order a lo ca l govern m ent to raise taxes at a rate higher 
than that a llow ed  by s u te  la w .1*: Just how  large a step  this is w ill depend on 
how  Jenkins is interpreted. If Jenkins is  interpreted, a s d ie d issenters interpret 
it . as an en d o rsem en t o f  ju d ic ia l ta x a tio n . 1,5 it in d eed  represen ts an 
unprecedented  exp an sion  o f  ju d ic ia l p ow er. Jenkins,  h o w ev er , can be read 
m ore narrowly dian that.

The d issent interprets the court o f  ap p ea ls’ “m od ifica tion s"  lo be a grant 
o f  additional Lax authority b eca u se  it v iew ed  K C M S D  as p ossessin g  lim ited tax 
a u th o n ty . rather than in h erent tax authority  su b ject to lim ita tio n s . 1,4 The 
m ajority o p in io n , h o w ev er , sh o w s  n o  in d ication  diat it intended  to endorse  
ju d ic ia l  ta x a t io n . 1,5 R a th er , it c h a r a c te r iz e d  thc co u rt o f  a p p ea ls ' 
"m odifications" as ordering K C M S D  to ex erc ise  its tax authority and rem oving  
state law s preventing th is .1’ 4 T h us, d ie  m ajority op in io n  im p lies that K CM SD  
had rem aining tax pow er that the d istrict court cou ld  order it to exercise if  the 
lim ita tio n s on  that p ow er  w ere  r e m o v e d . H o w e v e r ,  both  federal and 
M issouri authority ind icate that a loca l g o x e m m en t’s  pow er to  tax ex ists only  
by d e le g a tio n  from  thc s o v e r e i g n . T h e r e f o r e ,  Jenkins  should  not be 
interpreted as endorsing d ie p rop osition  that a sc h o o l d istrict has inherent u x  
pow er that is  not derived from  d ie s u te .  It shou ld , instead, be interpreted as an 
im p lic it1”  co n c lu sion  that, a ccord in g  to M issouri la w . the limitations on  the 
sch ool d istrict's u x  pow er arc severab le  from the grant o f  u x  pow er.

Court u called cn tx pefenn “ Rledjea v. Holden. 275 U.S. U2 . U7.4S (193!) (Opinion cf 
Holmes. J.).

190. 349 U.S. at 299-300.
191. 377 U.S. it 233.
192. 110 S.Ct. it 1666.
193. Sir id 1 1 1667 (K ennedy .d irrtn trg j
194. Id. it  1670.
193. ti. it  1665-66.
196 / i n  1666
197. Id.
19E Stt tmpta noun I64-A7 L  172-77 v<s ucotnpinyinj Cxi
199. The mitceiry nem  explicitly ducuua the rtlicomhip terween M iaovri'i p v iic f 

ux ;w»er u> KCMSt) aid the UmiUBora placed cn Cut power. Ruher. il | lo im  over ihe «>-* 
of wf.rre the ichool durrut derived m  additional ux authority. There are only Cute poU*6l*
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A lthough  the w eigh t o f  M issouri authority  favors  a f ind ing  o f  n o n -s e v e r ­
ab ili ty ,200 n e i ther  the m ajority  nor the d issent indicates h av in g  cons idered  such 
authority . It w ou ld ,  how ever ,  be consis tent with  die doc tr ine  o f  severab i l i ty  to 
p re sum e  dia t  die tw o arc  severab le .201 Thus, ab sen t  any  f ind ing  that sever ing  
die l im ita tions  from  the grant w ould  operate  in a m a nn er  inc on s is ten t  w id t thc 
p u rposes  o f  die M issour i  constitution, die C ourt  could  p re sum e  sev erab i l i ty .202 
T h is  w ould  lead  to die conclusion  diat, ald iougli K C M S D ’s tax au d io r i ty  is 
d e r ived  from thc s ta te ,  it nonetheless  exists  independen t  o f .  and is sev e rab le  
from , s ta te- im posed  limitations on that authority. T hu s ,  the  limita t ions m a y  be 
rem oved  while  leaving the grant intact

E ven  if Jenkins  is in terpreted  in this m anner ,  die fact  rem a ins  tha t  thc 
Jenkins  C o u r t  a l low ed  thc su spension  o f  the l im ita t ions  on  K C M S D 's  tax 
au thority  desp i te  thc ex is tence  of an a lternative m e ans  o f  f inancing . B ec ause  
die d is tr ict cour t  could  have  ordered  die s tate to pay  w hat  K C M S D  cou ld  not. 
s t r ik in g  d o w n  d ie  M issou r i  l im i ta t ion s  w as  no t a b s o lu te ly  n e c e s s a r y .201 
H ow ever ,  w h ile  d ie C ourt  would allow the distr ict cour t  to  s tr ike  d o w n  s tate 
laws w hen  it w as  not necessary  to d o  so, diis need not m ean  that dis trict courts  
can strike d ow n  such laws a.iy time they want.

A p laus ib le  interpretation  o f  Jenkins, w h ich  finds at least so m e tex tual  
support ,  is that str ik ing  dow-n thc M issouri l imitations was, in a sense ,  n e c e s ­
sary . A rguab ly , because the district cour t 's  remedial o rder  and  the f inancing  o f  
it w ere  found no t to  be ar. abuse o f  d iscretion, bodi b ecam e  " re q u ire d "  by die 
C o n s t i t u t i o n .20* It could  be argued  dial neither the re m e d y  nor die m e a n s  o f  
f in a n c in g  it w a s  " r e q u i r e d "  b e c a u s e  th e re  w e re  l e s s  i n t r u s iv e ,  ye t  
cons t i tu  ona i ly  ad equa te ,  a l te rna tives  to bodi.2SJ H o w ev er ,  this w ou ld  p lace 
d is tr ic t  courts  in the im possib le position  o f  hav ing  to fash ion  a rem edy  tha t  is 
ju s t  b road  en ou gh  to do  the job ,  and no b roader.204 T h c  Jenkins  m a jo r i ty ,  
a p p a re n d y  w an t ing  to avoid  p lac ing  d is tr ic t  courts  in d iis  pos i t ion ,  d id  not 
require  die district  court  to implem ent a less restrictive m e ans  o f  f inancing.

sources of that authority: the federal courts, the inherent power of a school district, and die Suic 
of Missouri.

200 Ste discussion, supra, at notes 172-77 and accompanying text
201. See Brock. 480 U.S. at 684; CWAo. 462 U.S. at 934.
202. This approach would also be consistent wiih the Court’s policy of construing

statutes to avoid constitutional issues, because the Court avoided deciding whether judicial 
uxauon is justifiable if necestirv to effect a desegregation order. See. e g.. United Sates v. 
Clark:. 445 U.S. 23. 27 (1980); St. Martin Evangelical Lutheran v. South Dakou, 451 U.S. 
772.780(1981).

203. See supra text accompanying notes 179-89.
204. The majority does not explicitly sute this, but it may be fairly inferred from the 

following statement "Even though a purticuUr rrmedy may not be tecuired in every case to 
vindicate constitutional guarantees, where (xs hee) it has been found that a particular remedy is 
required, the Sute cannot hinder the process by preventing a local government from 
implementing that remedy.” IIOS. Ct. at 1666.

205. The dissent mikes this argument, li. at 1676-78.
206. "Hus is, of course, a much larger ptcblem with regard to the remedy than it is to the

means of financing. There wilJ commonly be at endless array of remedial options and it will 
rarely be clear exactly how much ts reeded j  desegregate. By contrast, financing options are 
f e w  and it is relatively easy to determine whether they will be sufficient. It may. therefore, be 
much easier to determine whether a financing method is the least intrusive than it is to make the 
same determination for a remedy. The Jenktns Court, however, does r.ot appear to make thcs 
distinction See supra note 201
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A c c o rd in g  to this in te rp re ta t ion ,  b ec a u se  ne i th e r  the disL'ict coun*; 
rem ed ia l  o rder  nor  die o rder  to sp l i t  thc cost betw een  the s u t e  and KCMsd* ^  
w a s  an  ab use  o f  d : , . , c t io n ,  those  o rders  becam e  co ns t i tu t iona l ly  rcquirrd?"^ 
T hu s ,  thc l im i t a t i o n  on K C M S D ’s tax audiority  p revented  die implementation 
o l  a cons t i tu t iona l ly  requ ired  cour t  o rder ,  and  cou ld ,  d ie rc fo rc ,  be strucT*'* 
d o w n .207 . s g r ' . t j

C o n c l u s i o n

T h e  desegrega tion  decis ions  o f  d ie United  S u tc s  Sup rem e C ourt  since J  
Brown v. Board o f Education m ake c lea r  diat s u t e  law will not be allowed io ]
p reven t  the p rocess  o f  desegrega tion . As Jenkins v. Missouri i llustrates, the >
C our .  is not willing to retreat from dus principle. W hile Jenkins m ay  represent' 1
an expans ion  o f  the p ow er  o f  federal courts  to im plem ent their desegregation' J
o rd e rs ,  h ow ev er ,  it need  no t be in te rp re ted  as an e n do rsem e n t  o f  judicial ' j  
taxation. Rather, Jenkins should  be read as s tanding for the proposit ion  d u ty"  ..j 
d istrict court may enjoin s u t e  law H m iu tions  on a school d is tr ic t 's  tax authority/, i 
w hen  tw o  cond itions  have been met: (1) a part icular m eans o f  financing*?;,'^ 
deseg rega tion  decree is found to be appropriate, and (2) it has not been p ro v a -  i 
d ia t thc state law  l im iu t io n s  on a school d is tr ic t 's  tax authority  are severable' 1 
from  thc grant o f  tax authority . • '■

Although  diis in tc rp rcu tion  o f  thc Jenkins opinion infers m uch  diat i s n c £ ' -  
explic i t  in die majority  opinion  itself, it is the m ost plausible in te rp reu tion  cf 
an opinion  that docs not squarely  address several issues. It is also an in t e r p r e t^  
tion w'hich allev ia tes the fears o f  thc d issent. G iven  this in te rp re u t io n ,  dieV 
n um b er  o f  ins tances in w hich  district courts  will do  w hat thc Jenkins district?. : 
cour t  d id  will be rare. A s d iscussed  above , such instances will be limited'toL 
cases  in w hich there is no  p ro o f  o f  inscvcrability . M oreover ,  such  instanTer.-.* 
will  be fu rd icr  limited  to cases  in w hich  die cost  o f  a deseg rega tion  ordcrt;. i 
exceeds the tax audiority  o f  the responsible defendant. In light o f  these factor*?- 
w ha t  w3S an ex trao rd ina ry  jud ic ia l  act  in Jenkins  should  p rove  to b e 'a n - j  
infrequent one as well.
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