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HUasfUn ̂ )tntc legislature
Interim:
145 Main Street lam p #223 
Kcnai, Alaska 99611 
(907)283-7095  
(907) 283-5075 (fax)
(907) 262-7574 (h)

Representative Gary L. Davis

MEMORANDUM

To: Senator Robin Taylor, Chairman
Senate Judiciary Committee

j*Tom: Rep. Gary Davis ̂ > ^ X

Re: CSHB 479(JUD) NXtr Act relating to civil liability for
injuries or death resulting from equine activities."

Date: March 27, 1996

Please consider CSIIB 479(JUD) "An Act relating to civ il liability for 
injuries or death resulting from equine activities," to be heard in the 
Senate Judiciary Committee at your earliest convenience.

This legislation is intended to protect owners of equities and 
professionals in the equine industry from frivolous lawsuits. This is 
justified because equities are inherently dangerous animals. Thirty- 
five states have already passed similar equine liab ility laws.

Please contact me if you have any questions on this legislation.
Thank you for your consideration.

Session:
State Capitol 
Juneau, Alaska 99801 
(907) 465-2693 
(lax) (907) 465-3835

Kepiewnung I Inline District K 

Suldotna. Sterling, l unin Kocr. fimpci l auding Hope, Mtmse Pa". Seward



SUnsha ̂ >tatc HcgtsKntmc
Interim: Session:
145 Main Street Loop #223 State Capitol
Kenai, Alaska 9 9 6 1 1 Juneau. Alaska 9 9 8 0 1
(907) 283-7095 (907) 465-2693
1907) 283-3075 (fax) (fax; (907) 465-3835
(907)262-7574  (In

Representative Gary L. Davis

MEMORANDUM

To: Senator Robin Taylor. Chairman
Senate Judiciary Committee

From: Rep. Gary Davis

Re: HB 479. "An Act relating to civ il liability for injuries or
death result in jr~from equine activities."

Date: April 3. 1996

We recently discussed your concerns with IIB 479 which has been 
referred to the Senate Judiciary Committee. As per your request. I 
have asked members of the equine industry for /*'cumcnta,ion 
showing a need for this type of legislation. Enclosed, you w ill find a 
variety o f information describing situations o f distress that seem to 
plague people involved in equine activities.

Many professionals in the equine industry have professed ?o me that 
they are frustrated due to the fact that Alaska still has not passed 
legislation like HB 479. Most other States have already passed a 
similar law.

Thank you for your consideration. Please contact me if you have any 
further questions or requests.

. r f .  f  Ua ' “

H i t  ̂

Representing House District S 

Sohlotn.i. Sterling. I uihi) U i u at. Cooper Landing. Hope. Moose I ' . i s s .  Seward



man £
ca (n n hlghvp car cha»aI

»w u  fou nd  g un ty l l l f adnasday  > f * ‘ 
J ra t* charg»s,'Tho*M» P. >' 
| r : K i f  • »  driv ing, | «  *“ J  “
|lj>g with a ravofcad 
\n Bob Linton. Tha 
q acquitted Kulr** 
lit record*, Kuliar 
Jslammad Into anoi 
a. Kulrar had evsdod 
ccarao lfthe road

lolotlons ,*y  ii
rk i that ha was shocked at a 
>nda y against I ha club*b 
s $50,000 lawsuit agalnst'Spa 
■•'that the lac Uty'S Ow/Kil 

Nation ol stata and mw dclpat 
i tho Roll, In July 18M , Patton 
ckad whila standing ovw a 
t al 5437 East Nonham Lhjhta 
hock resulted from aharposod

••
abuse case 4
ad ball Tuosday for an 

vKN saiuatly abusing i  13ye«r-

nsa,
, which

hocalna

m hkla
lea lor

* t

old child. Juoga vn.iv* v«naw> ,
24, reteesod on $2,500 bell. Cross’ ball had previously basn 
sot at $5,000. Cross was Indlctod April 4 on chargos of 
seoond-dogree sexual abuse ol a minor. •

• i • i

Innocent plea entered In shooting
An Aneboraga man chargad with first-degree attamptad . 
murdar In tha shooting of anothar man In a barroom UgM 
waa arratgnad Tuesday In Suparlor Court. Scotl E. 
Kirkpatrick, 26, plaadad not guilty bafora Judga Victor 
Carlson. According to coun racords, tha Incident occurred 
during tha aarly avanlng hours ol March 21, whan tha 
victim, Tyraa McCray, and another man ware playing pool a l 
tha Tlkl Cove Lounge, 3001 Spenard Road. Tha two man 
allegedly g «Into an argument In the bar beforo moving to * 
an allay behind tha lounge where McCray waa late* found ' 
with a single gunshot wound lo the back ol hla neck. He t« 
currently titled In satisfactory condition at Providence 
Hospital. . ■

Calf roper sues arena owner - >
A men In) wed while roping a calf al a W li l l ls  arena Iliad 
suit Monday aga in ii the arena's owner. Wayne Taytar Wad 
suit against Charles W illis, asking tha oourl to award Mm 
$26,000 In compensatory damages. According to tha auk, 
Taytor was injured whan a horse ha waa riding tripped and 
fall while practicing calf roping at an arena located on 
W ills ’ property.
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)enali National Park : 
might open by May 1

if!

Denali Nations*! Park  and 
P r r* rv e  hopes to  open for 
campers by May I, according 
lo the National P ark  .Service.

The ro»d In the sta te ’s m o s t, 
popular nation*! park Is ex -' 
prctrd to  ba passable to the 
a irp g ro u n d  at T ek ian ik a , 

M t> 29, by the first of tho 
month — even thougu there 
ar* now Id foot snowdrifts 
blocking portions of it on the 
Tekianika Plots, said park 
-s >krswoman Jane  Anderson 

•A nderson  Is hopefu l the  
t.vid would be open to Toklat, 
' J i l e  53, by May 25, and to  
Wonder Lake by early June.

Campgrounds in the park 
v* i'J open as the  mad opens, 
arcordlrfg to Ar.dersan. The 
Riley C reek , S av ag e  an d  
June tu a ry  cam pgrounds, in 
addition (oTeklar.dc. are  ten 
•atively planned to open by 
b‘.ay 1, but acme m ay lack 
running w ater until la te  May 
or early June, she said

Private  .vehicles a re  per- 
J ’E ’ r j .  *

rn itted  on th e  park  road  
th rough  May 24.

O ther Denail visitors must 
take the free shuttle  bus from 
park headquarters near the 
George P arks Highway. The 
shuttle buses will s tart run ­
ning lit 6 a m. May 25 and 
rcmtinue through Sept. 15. ac­
cording lo Anderson

C am pground re g is tra tio n  
will be required starling May 
24 at K i n  i t  the R ile y  Creek 
In fo rm ation  C enter at th e  
park. Campground reg istra­
tion w ill continue at 8 a.m . 
du.ly through the summer, 
Ar.derson said

fn an effort to  avcid long 
hr.es of tourists w aiting to 
register for cam psites each 
morning — as sometimes hap­
pened last year -  Anderson 
said the p a rk  service w ill 
allow people to register for 
ram ping spares a d a /  in ad 
vance if all campgrounds are 
full and cam psites are  av a ila ­
ble the  next day.
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Classic Toys
*'Chiklren you love deserve Classic Toys"

Opening May 1 st!
We invite* you *o see our ankjur velrciJon of European and American 
"r —  5». HRe«» iv,iu bom Germany. Italy. France and Great Britan*
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F O L L O W I N G  L E T T E R  I S  I H  C O N S I D E R A T I O N  O F  J U U 1 C I A H Y  B I L L  H M 7 9 .
03-20-96

P )  WHOM I T  KAY C O N C E R N :
WE H A V E  R F F N  r i V O L V F O  P n O F F S S W L L Y  WJTH E Q U I H E S  AND  E Q 0 E S 7 R I A I I  A C T I V I T I E S  I H  T H E  S T A T E  
O F  A L A S K A  f O O  1 0  Y E A R S .  O UK  E Q U I N E  E X P E R I E N C E  I N C L U D E S  B U I  I S  NOT U N I T E D  1 0 - T R A I N I N G ,  
B R E E D I N G ,  B O A R D I N G ,  P R O M O T I O N S ,  F A R R I E R  S E R V I C E ,  P R I V A T E  L E S S O N S ,  4 - K  H O R S E  P ROGRA M 
L E A O E R S ,  H O R S E  S H O W I N G .  RODEO C O H P E T I T I C N  AND S P E C I A L  O L Y M P I C S  E Q U E S T R I A N  C O A C H I N G .
DUE  1 0  L I T I G A T I O N  C O N C E R N S .  AKA “ T| !f.  I N C R E A S E  Of  L A W S U I T  H A P P Y  P E O P L E ” WE H AV E P A R E D  Q l rR 
I H v O l  VEMENT I N  EQUINE A C T I V I T I E S  CONSIDERABLY. U F  NO I QN&FR O F F F R  RIOIUG L E S S O N S .  T R A I N  
O R P R O M O T E  A S  Wt F f A R  L A W S U I T S ,  H O T  f i u E  T O  A(Jv N E G I I G C n C E  O h  0U« P A r T  & U 1  B E C A U S E  S O  MAn v  
I N  O U R  S O C I E T Y  A R E  W I L L I N G  1 0  S U E  F O R  MON ETAR Y G A I H  WHEN T H E  D A M A G E ,  I F  ATIY T H A T  O C C U R S  
I S  H I N I K A I  O R  9 T F M S  FROM T H F  I M H E R R J R T  R I S K S  T H A T  E X I S T  ANY T I M E  Y O U  I N T E R A C T  W I T H  E Q U I N E  
Wf B O A R D  ON S H O R T  T E R M  O R  E M E R G E N C Y  BASIS O N * Y ,  H A V E  TERMINATED OUR 4 - H  L E A D E R S H I P  DUTIES 

A N D  H A V E  P L A C E D  S E V E R E D  R E S T R I C T I O N S  O N  O U R  H A N D I C A P P E D  R I D E R S  A ND  T l i r i f t  I 'A H l l I f S . A I L  
T H I S  S T E M S  F RO M T H E  L I A B I L I T I E S  S U R R O U N D I N G  E Q U I N E  A C T I V I T I E S .  L I A B I L I T I E S  THAT H A V E  
i n c r e a s e d  t e n  r o i o  o v r «  t i i f  y e a r s  r f c a u s f  u f  h a v e  a m b i t i o u s  a t i q r h f y s , g r f h i y  p e q h l t

A N D  N O T H I N G  I N  T l i r  S T A T E  S T A T U T E S  T O  P R O T E C T  T H O S E  I N V O L V E D  I N  E Q U I N E  A C T I V I T I E S .
H 6 4 7 9  I S  T H E  T Y P E  O F  P R O T E C T I O N  WE N E E D .
WE H A V E  B E E N  I h V l O V E D  P R O F E S S I O N A L L Y  I N  E Q U E S T R I A N  A C T I V I T I E S  I N  O R E G O N  A N D  C O L O P . A C O .  
C Of l J  O r  W H I C H  H A V E  S T A T U T E S  A D D R E S S I N G  I N M E R R A N T  R I S K S  I N V O L V L O  I K  E Q U I N E  A C T I V I T I E S .  
T H E S E  S T A T U T E S  <LLOV A COMFORT ?OMf FOR EQUINE PROFESSIUNAlS WHO A^F NOT N E G L I G E N T  IH 

T H E I R  DUTIES.
MUCH H O N E Y  1 3  G E N E R A T E D  BY A N D  T H R O U G H  I N D I V I D U A L S  I N V O L V E D  I N  E Q U I N E  A C T I V I T I E S  I N  T H E  
S T A T C  O r  A L A S K A .  I T  I S  A S T E A D I L Y  G R O W I N G  P A R T  O F  T H I S  S T A T E S  A G R I C U L T U R A L  E C O N O M Y .  
P L E A S E  C C N S K C R  A F F O R D I N G  T H O S E  I N V O L V E D  SOME "COMMON S E N S E "  P R O T E C T I O N .

A D D E N D U M ’ I N  I W )  I  WAS G I M M E .  l !> A KfoWFO  ERIU  TEAM P E R F O R M A N C E  AT A S T A T E  FAIR.

MY H C R S E  F i t *  O N  K l .  MY L E G  WAS F R A U W E C .  E I G H T  MON TH  1  E N C O R E ?  T R E A T M E N T .  T H E R A P Y .  
. O S S  O F  W A G E S .  M E N T A L  A K C  E H O T 1 0 H A L  A K G J I S H .  I f  I  H AO b L I N  A ” St»L F A P F Y *  I N D I V I D U A L  
. C O K I N G  T O R  V OMC TARY G A I N  A ND  N O T  U T l l I N G  T O  A C C E P T  P E S P C N S I B L I T Y  F O R  N> A C T I O N S  AND 
I N V L V T L M L H T  \H AN A C T I V I T Y  T H A T  H AS I N H U M A N !  R I S K S .  T H L  F A C T  THAT  I 'Q 4 ? 9  D I O  N C I  E X I S T  
T . O U K  H A V f  MFAMI  A L A W S U I T  A G A I N S T  T«E S T A T f .  I A C T U A L L Y  H A C  AH A T T C R N r r  AFPftGf l CK “ E AND
?p(im :tf h i s  "off?  p o c iT ' *  l a w s u i t  s c e n a r i o :  ° l e a s e  p a s s  a n d  e n a c t  w a r n .

T H A N Y - Y O U  I  OR l O L f i  C O N S I D E R A T I O N
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ST A T E  E Q U IN E  LAW S
STATE

1
IAN

PASSED
SIGNS
POSTED

— =:------------------
RELEASE

W/WARNING
SPECIAL

REQUIREMENTS
1 A1 aban.a Yes Yes Yes 1
1 A la s k a No

1

, A r i z o n a Yes No Yes
! A rk a n s a s Yes Yes No

7 a l i f c r n i a Pend ing
C o l o r a d o Yes Yes Yes
J o n n e  s c  i  c u e Yes No No
D e law a r e Yes 1

F l o r } d a Yes Yes Yes •

.i G e o r g i a Yes Yes Yes
1 '
l Hawa i i Yes No No
i I d a h o Yes No No

I l l i n o i s Yes Yes Yes
i

I n d i a n a Yes Yes Yes 1

Iowa No
K an s a s i  es Yes Yes
K e n tu c k y Fend ing r

- - - - -- j
L o u i s i a n a Yes Yes Yes
Ma ine ' es No Yes I

i| M a ry l a n d No fj
I

M a s s a c h u s e t t s Yes Yes Yes
'i M ich ig a n Yes Yes Yes i
r  ~ 

M in n e s o t a Yes Yes No
M i s s i s s i p p i Yes Yes Yes . ' i f . * : : : ! !

M i s s o u r i Yes Yes Yes
.! -
1 Montana Yes NO NO
i N eb ra s k a Fend ing
| Nevada NO j
, New Hampsh i re No I
1 New J e r s e y P end ing t

I

New M ex ic o Yes Yes No
New Y o rk Fendir . j
N o r t h  C a r o l i n a Pend ing



S T A T E  E Q U I N E  ZJKWS
.....  1

STATE LAW
PASSED

SIGNS
POSTED

RELEASE 
W/WARNING

SPECIAL
REQUIREMENTS

.Vorth Dakota Yes No No i

Oh io No
i Oklahoma P e n d in g •

Oregon Yes No Yes I n n u r j ^ i  iDQty :o 
PArtJOpJf'J

P e n n s y l v a n i a P e n d in g i

Rhode I s l a n d Yes Yes Yes
South C a r o l i n a Yes Yes Yes I

South Dakota Yes Yes no
| Tenne s se e Yes Yes Yes

Texas 'e s Yes Yes
1 7 tah Yes No No
, Vermont P e n d in g
| V ir g in ia Yes No Yes
j W ashington Yes No No
j West V ir g in ia Yes No •No r s i t l c i p j n t M  a u J t  : : : •

W is c o n s i n Yes No No
Wyoming Yes NO NO I

i

| TOTALS PASSED: 35 PENDING: 9  ' NO: 6
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To:

From:
Date:

Re:

A laska ;Statc IHi'qislnturi

J f i u t s i '  ( O f  H i ' p r r s c n t a t i l i c s

Senator Robin Taylor
Chairman, Senate Judiciary Committee

Representative Gene Therriau

March 25,1996

Hearing Request for House Bill 484

W hile  in SeMinti

S to ll) Cop ilot 
Jnnn.-iu, Alni.Kii 00(101 • 1 1(1.? 
(0 0 7 ) 465-i»797 

Fox (9 0 7 ) 465-30114

I lousn f 3i--.trmI 30

I would like to request a hearing for House Bill 484, "An Act relab ig to 
enforcement of restitution orders entered against minors."

This legislation is intended to make it easier for victims of juvenile crimes to 
collect damages by allowing a judge to convert a criminal restitution order 
into a civil judgment.

Attached to this request are:

1 . Sponsor statement
2. Sectional analysis
3. Fiscal notes
4. Department of Law position of support
5. Relevant court case6. Judiciary committee report

Probable supporters of the bill include the Fairbanks North Star Borough and 
the State Department of Law. I do not know of any opponents to the bill at 
this time.

I would like to request a teleconference site be scheduled at the Fairbanks 
Legislative Information Office.

I would appreciate consideration of this bill at the Committee’s earliest 
convenience. Thank you.
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H ouse Bill 484:

Sponsor:

Sponsor Statem ent

This legislation would allow the courts to convert a restitution order in a 
juvenile criminal case into a civil judgment. The bill is in response to a 
recent Alaska Court of Appeals case, R.1 v. State, which held that a Superior 
Court judge lacks statutory authority to treat a restitution order as if it were a 
civil judgment in a juvenile case. AS 12.55.051(d) grants the state such 
authority in adult cases.

A civil judgment is especially helpful when the offender fails or refuses to 
make restitution payments. A civil judgment would allow the victim in 
such cases to execute against the offender's assets, including his or her 
permanent fund dividend, in order lo enforce the restitution order without 
going to civil court and obtaining a civil judgment for the damages.
Currently, if a juvenile does not pay a restitution order by his or her 19th 
birthday, the court has no more jurisdiction over the juvenile and the 
restitution order is bas* illy moot. A victim must go to civil court, prove 
again that the juvenile \.as liable for the damages and obtain a civil judgment 
against the juvenile offender. This seems like an unnecessary and costly 
burden for the victim, who has already been hurt once.

S l a s U a  & t a t c  3 L c i j i s ! a i t i r c
I n t i ' m i f u n '  »«•

SI. ilc Cnpitol 
Jiirinou. A lankfl 

991101 • 1 I M2 
(9 0 / )  .K.O <1/9/

3 l ; o i i 5 c  O f  f t c p r c s c m a t i u c s

"An Act relating to enforcement of restitution 
orders entered against minors."

Representative Gene Therriae



Sectional Analysis

House Bill 484, "An Act relating to enforcement of restitution orders against 
minors."

Section 1 Adds a new section modeled after adult criminal procedure AS 
12.55.051(d) to give the court authority to convert a restitution 
order into a civil judgment. The last line clarifies 'hat the 
statute does not preclude the court from taking advantage of any 
other remedies that may be available.



FISCAL NOTE
STATE OF ALASKA HILL NO. HB 484

1996 LEGISLATIVE SESSION

Revirion D a to :___________________________________________Dept. Affected: Administration
Title. 'An Act relating to enforcement of restitution orders  BRU: Public Oofendcr Agency______
entered aaamst minors *___________________________________ Component: Public Oefcnder Agency
Spcrsor: Rep. Thomauit_________________________________ __________________________________
Requestor (H) JUD_______________________________________ COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES I 1
TRAVEL
CONTRACTUAL
S L r°L lE S
EQUIPMENT
(.AMD 1 STRUCTURES
GRANTS. CLAiMS
MISCELLANEOUS
TO’ AL OPERATING 00 00 0.0 0 0 0 0 0.0

CAPITAL EXPENDITURES

I CHANGE IN REVENUES f ) I 0 I 0 I 0 ! o I 0 I o !

FUND SOURCE: rThcusands of Dcllars)
10OS Federal Receipts I i 1 ■■ "  '1
100: GF Match
1CC- GF !
1005 GF/Program Receipts
1037 GF/Mental Health I
O T r=R 1
t o t a l _ _ j 0 0  I 0 0  I 0 0 0 0 0 0  1 00
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(  f TONY KNOWLES, GOVERNOR
PLEASE REPLY TO

DEPARTMENT Oh LAW

n  CRIMINAL DIVISIONCENTPAL 
OFFICE
P 0  BOX 110300 
JUNEAU. ALASKA M B l I .1300 
PRONE. iM7;<t65-3J?a 
FAX 190 /1 4(55-4 OJJ

CRIMINAL DIVISION a OFFICE OF SPECIAL PROSECU 7ICNS
AND APPEALS
310 K STREET SUITE30)
ANCRORAGE. ALASKA A950I-206J
PRONE  i! >0?)26'302S3
FAX >007i269-42ro

February 16, 1996

The Hon. Gene Therriault 
Alaska Stale Legislature 
State Capitol 
Juneau. AK 99801*1182

Re: HB 484

Dear Representative Therriault:

You have requested an analysis o f the referenced bill, entitled "An Act
relating to enforcement o f restitution orders entered against minors." The bill provides 
the statutory authority for courts to enforce an order under AS 47.10.080(b)(4) for a 
minor to pay restitution as a civil judgment enforceable by execution under AS 09.35. 
We believe that the bill corrects a "loophole" in existing law, and is necessary to fully 
protect the rights o f innocent victims o f crime.

The need for statutory authority arose from a recent decision by the Alaska
Court o f Appeals. In R I. v. Slate. 894 P.2d 083 (Alaska App. 1995), the court found 
that since there is no specific statutory authority in AS 47.10 to enter civil judgments in 
juvenile cases in favor of the restitution recipient, the court could not do so. This bill 
supplies the required authority. It is similar to the statutory authority which allow a court 
to enforce an order for restitution in a criminal case in adult court as a civil judgment 
under AS 09.35. AS 12.55.051(d).



(

The Hon. Gene Therriault February 16, 1996
Alaska State Legislature Page 2

If you have any questions or need further information, please feel free to 
call me. We arc happy to provide any assistance you need in seeking passage of this 
legislation.

Very truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Anne D. Carpencti 

Assistant Attorney General

ADC :jf



894 P.2d 683, R.I. v. Stale, (Alaska App. 1995) Page 1

R .I., A ppellan t,
v.

ST A T E  o f  A laska , A ppellee.

No. A -5130.
C ourt o f  A ppeals o f  A laska.

M ay  12. 1995.

A fte r ju v en ile  w as ad jud icated  d e lin qu en t and  
o rdered  to  m ake restitu tio n , the S up erio r C ourt, 
Fourth  Jud icia l D istric t, F a irbanks, M ary  E. G reene, 
J., la te r  revoked p roba tion  and  en tered  civrl 
ju d g m e n t in  am ou n t o f  u np a id  restitu tion . A ppeal 
was taken . T h e  C ourt o f  A ppeals, M an n h c im cr, J.. 
held th a t even  though  d e linquen t m inor could  evade 
restitu tion  o rder by w aiting  u n til he becam e "too  old" 
for co urt to take  action  ag a in s t h im , court lacked 
au tho rity  to issue civil ju d g m en t o rdering  paym ent o f 
restitu tion  in connection  w ith  delinquency  m atter.

R eversed.

/ .  C R IM IN A L  L A W  k !2 0 8 .4 (2 )110 —

110X X V I P un ishm ent o f  C rim e 
I J0 k I2 0 8  E xten t o f  P un ishm en t in  G eneral 
I I0 M 2 0 8 .4  Pow er to  Im pose P articu la r 

K inds o f  P un ishm ent 
110k 1 ""OR 4(2) R estitu tion

(See hcadnoie  tex t below )

I  IN F A N T S  k224
211 —

2 1 1 V III D ependen t, N eg lected , and  
D elinquent C h ild ren  

2 11 VJ1!(E) Judgm en t; D isposition  o f  C h ild  
21 lk 2 2 3  D elinquen ts  and  1 j w  V io la to rs 
21 Ik224  F ines an d  restitu tio n  o rd ers

A laska A pp 1995 
In b o th  c rim in a l cases an d  juven ile  delinquency  

cases, superio r court has au tho rity  to  o rder that 
defendan t pay restitu tion

C R IM IN A L  L A W  1912  5 (2)
no —
IIOXA'111 Judgm ent. S en tence, and  F inal 

C om m itm ent 
I I0k 98 2  P robation  and S uspension  o f  

S en tence 
1 I0K 93? 5 C ond itions

110k982.5(2) V alidity .

(See hcadnoie  text below)

2. C R IM IN A L  L A W  k l2 0 8 .4 (2 )
110 —
110X X V I P un ishm ent o f  C rim e 
110k 1208 E x ten t o f  P un ishm en t in G eneral 
110k 1208.4 Pow er to  Im pose P articu lar 

K inds o f  P un ishm ent 
110k 1208.4(2) R estitu tion.

A laska A pp. 1995.
S en tencing  court can  o rder convicted  defendan t to 

pay restitu tio n  eithe r as independen t com ponent o f 
sen ten ce  or as cond ition  o f  d efend an t's  p robation. 
.4S  12.55.045(h). 12.55.100(a)(2).

J. .N F A N T S  k.224 
211 —

2 11 VIII D ependen t, N eglected , and 
D elinquent C h ild ren  

211 V H I(E) Judgm ent; D isposition  o f  C h ild  
21 lk223  D elinquents an d  L aw  V iolators 
21 lk224  F ines and  restitu tion  o rders

A laska A pp. 1995.
In ju v en ile  delinquency  ease, superio r court a n  

o rder restitu tion  in  lieu  o f  o r in  addition  to  e th er 
au thorized  d ispositions. A S  47 J0.080(b)(l-3).

4. C R IM IN A L  LA W  k l2 0 8 .4 (2 )
110 —
110X X V I P un ishm ent o f  C rim e 
110k 1208 E xten t o f  P un ishm ent in G eneral 
I1 0 k !2 0 8  4 Pow er to  Im pose P articu lar

K inds o f  P un ishm ent 
1 10k 1208.4(2) R eso lu tion .

(See hcadnote  tex t below)

4 IN FA N T S K224
2 1 1  —
2 11 VIII D ependent. N eglected , and

D elinquent C h ild ren  
2 1 IV JIIfE ) Judgmen*; D isposition  o f  C hild  
2 1 lk2 23  D elinquents an d  L aw  V iolators 
2111224 F ines and  restitu tion  orders

A laska A pp. 1995.
S tatu tes allow ing  for im position  c f  restitu tion  for 

c rim in al m e *  an d  ju v en ile  delinquency  cases do  not

Copyright C West Publishing Co 1993 No claim to original!.’ S Govt woiks
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au tho rise  sen ten c ing  court to issue civil ju d g m en t in  
favor o f  c rim e v ic tim  for am ount o f  dam age or loss 
inflicted  by eithe r adult o r ju v e n ile  defendant. A S  
47.10.010 ct scq.

5. IN FA N T S k224 
211 —
2 1 1VIII D ependent, N eglected , an d

D elinquen t C h ild ren  
2 1 1 V III(E ) Judgm ent; D isposition  o f  C hild  
21 Ik223  D elinquents an d  L aw  V iolators 
211k224 Fines an d  restitu tion  orders.

A laska A pp. 1995.
S uperio r C ourt lacks au tho rity  to en te r civil 

jud gm en t in ju v en ile  ease in  favor o f  in tended  
recip ien t o f  restitu tion . /IS’ 4710.010ct scq.

6. C R IM IN A L  L A W  k 9 7 7 ( l)110 —
1 10XXIII Judgm ent. Sentence, and  F inal

C om m itm en t 
I I0k 97 7  Pow er and  D uty o f  C ourt in

G eneral 
1 1 0 k 9 ?7 (!)  In general.

A laska A pp. 1995.
L eg isla tion , and  not inh eren t jud ic ia l pow er is 

source o f  court's sen tencing  au tho rity .

7. C R IM IN A L  L A W  k9S2 5 (1 )110 —
II0X X II1  Judgm ent. Sentence, and  F inal

C om m itm ent 
1 IOW982 P robation  and  S uspension  o f

S entence 
1 10k982.5 C ond itions 
I !O k 9 8 2 .5 ( l)  In general.

A laska A p p  1995.
W hile  court has w ide d iscretion  in  se tting  

cond itio ns o f  d efendan t's  p ro ba tio n , court m ust have 
leg isla tive  au th o riza tio n  before im posing  cond itions 
tliat fun dam en ta lly  alter defendan t's  sta tus as
p roba tioner

5 INFANTS U23.’211 —
2 1 1VIII D ependent, N eglected , a t.d

D elinquent C h ild ren  
2 11 V lll tE )  Judgm ent. D isposition  o f  C hild

894 P.2d 683, R.I. \ .  State, (Alaska App. 1995)

21 llc223 D elinquen ts and  L aw  V iolators 
2111(223.1 In genera l.

A laska A pp. 1995.
In ju v en ile  delinquency  eases, su perio r court's  

au tho rity  to  im pose p a rticu la r types o f  d isposition  in  
juv en ile  ease  is g ran ted  by and  governed by 
leg isla tion .

9. IN FA N T S k223.1 211 — -
211V III D ependen t, N eglected , and  

D elinquent C h ild ren  
211 V III(E ) Judgm en t; D isposition  o f  C luld  
2 1 1k223 D elinquen ts and  L aw  V iolators 
2 1 1 k 2 2 3 .l In genera l.

A laska A pp. 1995.
S uperior court m ay not issue civ il ju d g m en t in  

favor o f  c rim e  v ic tim  as part o f  ju v e n ile  d isposition , 
desp ite  su perio r court's  b road , inh eren t pow er to  
fashion d ispositiona l o rders in ju v en ile  cases.

•684  J. John  F ran ich , A sst. P ub lic  A dvocate. 
F airbanks, an d  B ran t M cG ee, P ub lic  A dvocate. 
A nchorage, for appellan t.

D. R ebecca Snow , A sst. Atty. G en ., Fairbanks, 
and  B ruce M . B otclho, A tty. G en .. Juneau, for 
appellee.

3 cfo rc  B R Y N E R . C.J.. and  C O A T S  an d  
M A N N 1IEIM E R . JJ

OPINION

M A N N H E IM E R , Judge.

R.I. w as ad jud icated  a ju v en ile  d e lin qu en t under 
MS' 47 10 OSO(a). A s one o f  the co n d itio n s  o f  h is  
probation , he  w as ordered  to  m ake restitu tion  in  (he 
am ount o f  S 3 .018 .83 . L ite r , N rcausc o f  various 
v io la tions o f  h is  p robation  (inc lu d in g  fa ilu re  to  m ake 
restitu tio n ), the  superio r court revoked  R J . 's  
p robation  an d  institu tio na lized  him . In  addition , the 
co urt en tered  a civ il jud gem en t ag ain st R I .  (in  favor 
o f the  v ic tim s o f  h is  c rim es) for th e  am ou n t o f  th e  
u npaid  restitu tion

R.I ap pea ls  th is  last aspccl o f  the  su perio r court's 
d ispositiona l o rd er He contends tha t the  superior 
co u rt, by en te rin g  th e  civil ju d g e m en t against him . in

Copyright C West liiblishing Co 1995 No claim to original U S Govi works



894 P.2d 683, R.I. v. Suite, (Alaska App. 1995)
P.1RC 3

effect inc reased  the severity o f  h is  sen tence and  thu s 
vio lated  the double jeopardy  clauses o f  the federal 

'a n d  state constitu tions. We asked  th e  parties  to b rie f  
a related  issue; w hether the superio r court had the  
au thority  to  convert the unpaid  restitu tion  in to  a civil 
judgem ent. A fter consideration  o f  the  supp lem ental 
b riefing , we now  hold tha t the superio r court lacked 
au thority  to  convert the restitu tion  o rder in to  a civ il 
judgem en t.

T he su perio r court's decision  to issue a civ il 
jud gem en t against R.I. w as ap paren tly  p rom pted  by 
the fact tha t the  court's  ju risd ic tio n  over R.I. w as 
about to end. (FN1) T he *685 court w ished to  
ensure  tha t R.I. eventually  paid  the  restitu tion , even 
i f  paym ent d id  not occur until a fte r R T .'s re lease 
from  ju v en ile  supervision. H ow ever, in a ttem p ting  
to ach ieve th is  goal, the court acted beyond its legal 
powers.

fI] (2 ] (3) In both  crim in a l cases and juv en ile  
d elinquency  eases, the leg isla ture  h as  au tho rized  th e  
.u pcn o r court to o rd er a defendan t to  pay restitu tion . 
In c rim in a l p rosecutions, a sen tencing  court c an  
o rder a conv icted  defendant to pay restitu tio n  e ithe r 
as an  independen t com ponent o f  the d efend an t's  
scn tcnce,_scc A S  12.55.045(a), or as  a condition  o f  
the d efendan t's  probation, see A S  12.55.100(a)(2). 
A nd in ju v e n ile  eases, M i’ 47.10.080(b)(4) au tho rizes  
the su perio r court to order restitu tion  "in  lieu o f o r in  
addition  to" the d ispositions au tho rized  by A S  
4 7 10.0SO(b)fl)-(b)(3).

(4)15) T h e se  statu tes, how ever, do  not au tho rize  a 
sen tencing  co urt to is>ue a ctval jud gem en t in favor 
o f  a crim e v ic tim  for the am ount o f  dam age or loss 
inflicted  by an  adult o r ju v en ile  defendan t. (FN2) 
M ore specifically , no provision  o f  A S 47.10  gives the  
superio r court the au thority  to en ter civil ju d g e m en t 
in a ju v en ile  ease  in favor o f the in tended  recip ient o f  
restitu tion . T h is  lack  o f  sta tu to ry  au tho rity  
de te rm ines th e  outcom e o f  R. I ' s  appeal.

[6)17] In  the  realm  o f  crim in al law . th e  A laska 
Suprem e C ourt has repeatedly  held tha'. leg is la tion , 
not in h e ren t jud ic ia l pow er, is the source o f  a  co urt’s 
sen tencing  au thority . T he leg isla ture  sets the  
m axim um , m in im um , and  p resum ptive te rm s o f  
im prisonm en t for c n m cs  See  S ell  v. Slate. 642 
P. 2d 1361. 1368 (A laska A pp 1982). (c iting  several 
A laska cases "w hich  have explicitly  recogn ized  the

au tho rity  o f  th e  leg is la tu re  in  the  a rea  o f  fixing 
crim inal sen tences"). T h e  leg is la tu re  decrees 
w hether a d e fen d an t's  sen tence m ay be suspended  in  
w hole o r in  part. Pete v. Slate, 379 P.2d 625, 626 
(A laska 1963) (a co urt has no inheren t pow er to  
suspend  a  sen ten ce  o f  im prisonm en t an d  place a 
defendant on  p robation ; such  au tho rity  m ust be 
g ran ted  by th e  leg is la tu re). T he  leg isla ture  
determ ines w h a t length  o f  p roba tion  m ay be 
im posed. Gonzales v. State, 60S P.2d 23, 25-26 
(A laska 1980); Jackson v. State, 541 P. 2d 23, 25 
(A laska 1975) (w hen  a d efend an t's  sen tence o f  
im prisonm en t is suspended  an d  the  defendan t is 
placed on p ro ba tio n , the  d efend an t's  total period  o f  
p robation  m ay not exceed  the  5-vcar period specified  
in A S  12.55.090(c))\ Tiedeman v. State. 576 P.2J 
114, 116 n. 11 (A laska  1978) (because a  d ifferent 
statu te CIS 12.55.085(a)) governs p roba tion  w hen  a 
defendan t receives a suspended  im position  o f  
sen tence (S IS), the 5 -year lim ita tion  docs no t apply; 
ra ther, SIS p ro ba tio n  is lim ited  to  the  sam e num ber 
o f  years a s  th e  m ax im u m  sen tence o f  im prisonm ent 
for the crim e). A nd, w h ile  a  court lias w ide 
d iscretion  in  se tting  the cond itio ns o f  a d efendan t's  
probation, a co u rt m ust have leg is la tive  au tho riza tion  
before im p osin g  cond itions th a t fun dam en ta lly  a lte r 
a d efend an t's  s ta tu s as a  "probationer*  (tha t is. 
som eone w ho is  re leased  from  custody  upon  his or 
her p rom ise  to  ab ide by ce rta in  cond itions). 
llh ttlesey v. State. 626 P.2d 1066, 1067 (A laska 
1980); Boyne v. State. 5S6 P. 2d 1250. 1251 (A laska 
1978) (absen t exp lic it leg isla tive au tho riza tion , a 
court m ay not im pose im prisonm en t as a  cond ition  o f  
p robation) See Brown v. State. 559 P.2d 107, HO 
(A laska 1977) 'because  M r  12.55.100(a)(1) 
au thorizes a court to  im pose a  fine as a  cond ition  o f  
p robation, a sen ten c in g  court cun o rder a  defendan t 
to pay a  fine as  a  cond ition  o f  p robation  even  w hen 
the  u nd erly ing  c rim e is p u n is lu b lc  by im prisonm en t 
only).

(SJ In  ju v en ile  eases, th e  suprem e co u rt has 
follow ed d ie sam e rule; d ie  su perio r * (8 6  court's 
au thority  to  im pose p articu lar types o f  d isposition  in  
a  juv en ile  ease  is g ran ted  by  and  governed  by 
legisla tion. In re LM .D ., 490 P.2d 658 (A laska 
1971). In  E J f .D . th e  superio r court found a  m inor 
to  be a "ch ild  in  need  o f  supervision* und er form er 
A S 47 .10  2 90 (7 ) (a s ta tu s tha t is  now  term ed  "child  
in  need o f  a id "  under A S  47.10.010(a)(2)). B used on  
th is find ing , th e  su perio r court o rdered  E .M .D . to be
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in s titu tio n a lized  "in a  co rrectional o r deten tion  
fa c i l i ty ... un til released  therefrom  upon  a show ing  ... 
tha t Lite m in o r has com pleted  a  p rogram  o f 
reh ab ilita tion  and  lias been  am enable  thereto". 
EM .D.. 4?< P. 2d at 659.

T h e  m inor appealed , co n ten d in g  th a t the superio r 
court h ad  exceeded  its au th o rity  w hen  it o rdered  her 
to be in s titu tio na lized . E M .D . argued  th a t the 
leg is la tu re  had  au tho rized  ins titu tio na liza tio n  only  - J
for d e lin qu en t m inors, not for ch ild ren  in need o f  
superv ision . T h e  suprem e court agreed:

A lask a 's  pertin en t statu tory  p rovisions and 
p rocedura l ru les d istingu ish  betw een  categories o f  
ch ild ren ..,. O f  co n tro llin g  sign ificance here  is 
th a t each  class o r category  m andates d istinct 
d ifferences reg ard in g  the perm issib le  conten t o f  
any d ispositiona l o rder the tria l co urt can enter.

S tudy o f  our ch ild ren 's  law s leads to  the 
co nclu sion  tha t the leg is la tu re  has au thorized  
ins titu tio na liza tio n  only  w here  the  ch ild  is found 
to be a d e lin qu en t m inor.... (T jlic only instance 
u n d e r c u r  ch ild ren 's  law s au tho riz ing  
in s titu tio n a liza tio n  o r incarcera tio n  is w hen the 
ch ild  has v io la ted  the  law s i f  the s ta te (.| S ince 
the  runaw ay  ch ild  in  the ease  at b ar w as found to 
be a  ch ild  in need o f  superv ision , no t a  delinquen t 
m in o r, no legal basis cx isied  for h er incarceration .

EM.D., 490 P. 2d at 659-660.

A ttem p ting  to  avoid  th is  result, the S ta te  in 
EM .D. argued  that the superio r court w as not bound 
by the h lc ra l term s o f  A S 47.10. H ie  S tale 
con ten ded  th a t, "in  ligh t o f  the  leg isla tu re 's  broad 
policy  d ec la ra tio n  (that) p ro tec tion  o f  ch ild ren  is the 
p aram o u n t purpose  |o f  the) law s p erta in ing  to 
c h ild ren 's  courts" , the superio r court shou ld  be 
d eem ed  to en joy  broad  pow er to  fash ion  d ispositions 
d ifferen t from , o r in  ad d ition  to, the ones specifically  
listed  in  A S 47.IO.OSO. Id. at 660. T he  suprem e 
court rejected  th is  a rgum ent:

|W )c  recen tly  held that th e  benevolent social 
theory  supposedly  u nd erly ing  ch ild ren 's  court 
(leg isla tion! docs not fu rn ish  ju s tifica tio n  for 
d isp en sin g  w ith  constitu tio nal safeguards (c iting  
ft  L A . v. Slate. 457 P. 2d 27. 30-31 (A laska 1971)
(a ch ild  a lleged  to  be a d e lin qu en t m inor is

en titled  to a tria l by ju ry ) J. (In) the  ease a t bar, it 
is equally  ap p ro p ria te  to  no te  th a t no tions o f  
benevolent p ro tective p o lic ies  canno t be used to 
va lida te  departu res from  positive  law  re la ting  to 
the ad jud icative and  d ispositive  phases o f  
ch ild ren 's  p roceedings.

EM.D.. 490 P.2d at 660.

(9] R etu rn ing  to th e  p resen t ease, no  provision  o f  
AS 47 .10  au tho rizes th e  su perio r court to issue a 
civil ju d g e m en t in favor o f  a  c rim e  v ic tim  as p a rt o f  
a ju v en ile  d isposition . T he  S ta te  a ttem p ts to  deal 
w ith tliis lack o f  sta tu to ry  au tho rity  by a sse rtin g  tha t, 
in ch ild ren 's  eases, the su perio r court enjoys b road , 
inheren t pow er to  fash ion  d ispositiona l o rders. T he  
S tate reasons tha t the re  w as no n c c J  fo r the 
leg isla ture to specify th e  su perio r court's  pow er to 
convert a restitu tion  o rd er to  a  civil ju d g e m en t in 
ch ild ren ’s eases because the  superio r court has 
"broad d ispositional d iscretion" to  p u rsu e  any  m ode 
o f  enforcing  its judgem en t.

T h is  is essen tia lly  the  sam e a rg u m en t tha t the 
suprem e court rejected  in EM .D.. T h e  superio r 
court docs not have u nfc ttc icd  d ispositiona l pow er in 
ch ild ren 's  eases; ra ther, the  co u rt's  au tho rity  arises 
from , and  is lim ited  by, sta tu te . T h e  leg isla tion  
defin ing  the su perio r court's  au th o rity  in  ju v en ile  
eases docs not au tho rize  th e  court to  en te r civil 
jud gem en t in favor o f  a  c rim e v ic tim  or convert a  
p rev iously-entered  restitu tio n  o rder in to  a civil 
judgem enL  B ecause no  p rov is ion  o f  A S 47.10  
confers th is  pow er on  the su p e rio r court, w e hold 
tha t d ie superio r court lacked  d ie  au tho rity  to convert 
the  restitu tion  portion  o f  its d ispositiona l o rder in to  a 
civil jud gem en t against R.I..

T he S tate  con tends th a t, i f  the  superio r court lacks 
the pow er to  convert its  restitu tio n  o rd ers  to  civ il 
judgem en ts , th en  delinquen t *687 m inors m ight 
evade th e  court's  o rders "sim ply  by  w aiting  lo get too  
old* for the court to take ac tio n  ag a in s t them . 
N evertheless, as d ie  S ta te’s  b rie f in  EM .D. 
recognized , co u rts  m ust not exceed  d ic ir  g ran ted  
pow ers "even w here ... d ie  factual c ircu m stan ces cry- 
out for a d isposition  beyond th e  fingertips o f  the  
(sen tencing) court". EM.D., 490 P.2d at 660-61 n.
10

T he  contested  portion  o f  d ie  su perio r co u rt's
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ju d g e m e n t is R EV ER SED .
FN1. U nder A S  47.10.100(a), the superio r court's  
ju r isd ic tio n  over a juv en ile  ends w hen  the ju v e n ile  
reaches his o r her n ineteen th  b irthday  (or, w ith  the 
c h ild 's  consent, his o r h er tw en tie th  b irthdav). 
State v. T M . SCO P.2d 12S6. 1288 (A laska 
A pp. 1993).

FN2. W e note that, in c rim in al p rosecutions, the 
leg is la tu re  has au thorized  c rim e victim s lo pursue 
execu tion  upon  a restitu tion  o rder as i f  it w ere  a

civil ju d g e m en t in  th e ir  favor. Alaska Statute 
12.55.051(d) p rovides:

T he  sta te  m ay  enforce paym ent o f  a fine and  (a] 
restitu tio n  rec ip ien t m ay en fo rce  paym ent o f  a 
restitu tion  o rd e r ag ain st a  d efendan t u n d e r AS 
09.35  as  if  th e  o rd e r w ere a  civ il ju d g m en t 
enforceab le  by execu tion . T h is  subsection  docs 
not lim it the au th o rity  o f  the court to en force fines 
and  o rd ers  o f  restitu tio n  to v ic tim s.

Copyright C  West Publishing Co 1995 No claim to original U S. Govt, works



(7)
Date Referred to Committee: February 9, 1996 

Date of Committee Action:

r OUSE COMMITTEE REPO 7
FURTHER REFERRALS:

QajJ Ilo

Tlie fTJDICfARV Committee considered: HB W

HOUSE BILL NO. 4S4 ENFORCE RESTITUTION ORDER AGAINST MINOR

“ An Act relating to enforcement of restitution orders entered against minors.”

r e c o m m e n d s  it be rep laced
with the following committee substitute

[ | the same tide 
[ J a  new tide

[ ] additional referral to Com m ittee
[ 1 attached amcndm cnt(s) 

A D O P T S :________________ Letter o f  Intent

A T T A C H E S  N EW  FISCAL NOTE(s): lDfp„ A PPR O V ES PR EV IO U S:

[ 1 fiscal note(s) _________________________  [ ] fiscal note(s) ___________

<t>?CCuo

|$ f L S zcrr> fiscal notets) . [ 1 zero fiscal notcts)

SIGNING WITH RECOMMENDATIONS
1 / )  .

DP DNP NR i U  i

i ( /T ^ V ^ d '7 Pcrr-rsuA —

_ / /  / / \lSL7SL>[ ------

L  A j f  W ^ /U 4 J h : F. m 16Js+sj*)
----- .

O r /2 • L d O lT r

C ^ -------- -T 7 ( n f J i d
j ' T ] '  i  r  \ ^

v  r s  *  | - s  j  i A a j >

1 
^CD

A .  '  - “T c n k iL wT
r j

C H A IR ’S SIG N A TU R E

%    P o r t e d





FISCAL NOTE

.396 LEGISLATIVE SESSION
division Cats: 1 2 1 '  2 ' 3 6 __________________________________2sc:. A.'fscsc: A lasXa  C c u r  S '^ n s n _________________________________
* ::o: n cu es ta .  C c ron s r s .  - o s t  M crtams . ■sts. jRC : ~ n a i  C o u r t s ___________________________________________
__________________________________________________________________________C c n s c r o n : :   ___________ _________
i z r . r z z r .  - c u s e  F r a n c e ____________________________________
^ cu e s t c r :  - c u s e  F r a n c s ____________________________________ COMPONENT SERIAL nc ._________________ _________________________________

^ repc im rosypgvsnp^________________________________________________ T^cu'sanes ;f  Ccilan)_____________________________________________________
IPSFATiNG EKFE.’JC iTLPE ji :-7_____________ Id_________________ - /  35 I -  < 14_____________ : t  . \2
: F=SCNAL SERVICES '____________2=7.311____________237.in ___________ '237.311____________ 237. =i|____________ 237.311___________ 237 511
- A V E .  I I •
ic .n t r a c t j a l ____________________________________________________________________________________________________________________________________________
2 L F CL1E5 ■
=CL‘I=MEN7 .______________________________________ •________________________________________  ‘
_«NC i  5 T F LC TLFE 3  > ■
2PA.N73 i  C L A I M S ______________________________________________________________________________________________________________________
■llSCEl'-ANECL'S_________________________________;______________________________________ •____________________I___________________ |___________________
-C 7A L  CFERA71NG 237.511 237.31. '237 311 237 =1. ________ 257.311 237 31:

STATr CF ALASSA 3ELL NO. CSKB =20 .FiN)________

: a f i7 a l e <?e v c i7 u r e s  i

:,-:a n g e  :n reven ues  :■ • i i k

Fine Sourc9 “ licusanos zt Ccilan)

■ 3C2 r^corai Recstcis 1

:C3 Gr viarcn : i
'72“ 3 r  1 2S7.3H (237.311 ; 237.311 257 311 237.3)1 237 =1

* CCS •2F/P'c;.*3.h  -ecsicis i
227 GF/MantSI rfoacr.

Ciner i

*C7AU 2=7 : j l  .237 =11 '2S/.=1l 227.=>* 237.311 257 =1

Estimate of any current year ( F t' 35) cast: Vcr.o 

-isillcns
-•.il- .fra A.7D1 .* 7=li -*.7311 A 7=1* a ; r , i * 731i

= -Jt-7:ni9 9
. v rz c n rt

ANALYSIS: '.Attacn a tocarato saga r naceiiao)

This legislation Mil cansler coroner Cutiea :o Tie Cecartmert : i  Haaiw 4 Social Servc&s.

=.pca/eo sy; C. S. Chflatenvin III. Staff Counsel i  ^ --- - Plono: 2&t-a228

ACfric/: Alasxa Court System Caiai 32/12/96

Accrcveooy: Arthur H. Srcwden. II. Admmistrativ® Clrector / •  r 'A _______ Cain 33/12/96

•»;ercy: Alasxa Court System

PREPARER 70 PROVCE ALL CISnWillTICN COPES TO G0VEHNCFT3 LEGISLATIVE OFFICE
U «  tu

-ev f/96

FISCAL NOTE

P l ( l  1 51 1



Revision Oats: 03/07/90_________________________________________________________________________Sect. A ffe c te d : Health and Social Sem cm __________

~t :e : An art relating to death mtcstnpirionr n d ____________________________3RU; State Health Scrvicei___________________

STATE OF ALASKA B IL L  NO. CS11D 510 Tin)
1996 LEG ISLA T IV E  SESSION

nouesu. coroners. public admimsqaton . t ic .__________________________________Comccnent: Stale Medical Examiner
Soonsor House Finance COMPONENT SERIAL NO. 293

Requestor: House Finance See also fSN*):

E jtoenditure j/Revenuus: •Thousands of Dollars)

OPERATING EXPENDITURES FY97 FY93 FY99 i FYOO FY01 FY02

«RSCNAL SERVICES :* 9  3 2 2 5 .3  i 2 3 0 .3  1 2 3 6 .7  I 2 4 2 .3 2 4 8 .7

I TRAVEL 1 15 .0  1 1 5 .0  l 1 5 .0  1 1 5 .0  1 1 5 .0  l 1 5 .0

| CONTRACTUAL ia.o i ia.o i 1 8 .0  1 1 8 .0  1 * 3 .0  1 19 .0

| 3L'P°'_IES A 3 1 A 3 A .3 | A 3 1 A 3 * A 3

•CUIPMENT 3C 0 1

1 .AND i  STRUCTURES

SRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 297 5 . 263 .1 2 6 8 .7  i 2 7 4 .5 2 8 0 ,4 296  5

CAPITAL EXPENDITURES 1 1

CHANGES :N REVENUES

FUND SOURCE Thousands of Dcllanl

'C02 Cecetiu Aeceicts

:0 0 3  GF Matcn

IC04 GF 29T 5 263 .1  i 26a.7 1 274 5 i 2 9 0 .a i 236  s .

1CC5 Gr-P'ogram Reee’Ots

:C37 GF'Mentai h»«:n

1 C tre r ip iease scec:fv i

TO TA L 287 6 • 253 .1  i 2 6 8 .7  , 2 7 4 .5  i 2 9 0  A 226 5

Estimate of in y  rurwrt v a a r lhY90| cost: to.o

POSITIONS:

-ULL-TIME 51 Si 51 51 51 2 I

3art-t7me  !_________ I_________ !_________ !________ :
'E M P C H A R Y ________________________________________________________________________________________■________________________________I________________________________I________________________________ |________________________________ |_______________

ANALYSIS :______________________ Attach j  separate sace f necessaryi_______________________________________________________________________
Dus fiscal note s a ‘unding transfer Cotween trie Alas*a Court System and the Department of Health and Social Servn.es to 
accommodate  the transfer af responsibilities associated with HB 5 2 0 .

The Court System is transfernnq * 2 8 7 .6  GF for the following Lines:

L . e tQO • J 2 1 9 .9  in  Personal Services

Investigator I. range 14. PFT. GGU . Anchorage 
tnvesogator I. range 14, PFT. GGU . Anchorage 
Investigator I. range 14  PFT. GGU . Anchorage 
Investigator II. range 16. PFT, GGU , Anchorage 
Admimstraove Clerk II, range 8 .  PFT. GGU . Ar.ehorago

inflation factor of 2 . 5 %  * built m for FY98 and later years

PREPARE* TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further dlatnbuticr nformaoon. call 'die Govenor't Legislative Office

«*• a s« iM *n>kC *i Page I of 5n s r A i . s m  u  _____________________________________________________________________________________ ____________________



flavlslo/i Oat*: • 3/7/96 BUL NO. CSHB 520

iANALYSIS leant.) :

Ln e  2C 0  • J t 5 . 0  >s allotted >n tnvel for aeatn scene r.veitigationj. ana ‘or recrutitng anc :.* jrir .q  local m e  regicnai Mecicai 
Examiners and lav investigators.

Ln e  3CO • t i c  0  will 5e need n :!*« contractual for :r.e ease of :nree venides 'or use an :re ‘ aaa system 9  S6.0/ve.sr/venic!c.
i

Lne -SCO • I J  3 n general office supplies.

I Lne SCO • 5 3 0 . 0  will c« nceoea for 5 computers, software ano a LAN system, md arfice ‘urmtura.



P o s i t i o n  T i t l e t i n  t i l  I'ntllidin 1 ( j  111; c /  S 1 1 |  i l l . l l ) ; r f l l l l l l | ;  H u l l K i l l  t i n (  .*1(111 S i l l

I n v u & l i j t i l o r  1 3 H A ( H i l l

Time Su iu i 

I'FT
Stall M until t 

3 0  0

TYPE of KXPHNDnHHK
Sulmy
Heuefni

1‘ieinluni Pay
Oilier

Total I ’dtutml Seolcea
Tiavel
Omtiaeiual

(*um/u«Jnlei

Oilier

Total ( 'ml
FUN D IN G  SOUHCK ,..r  T O T A I. < (1ST 

11X17 PeJeral Kecelpn____________________________________

100) (IP  M au l.

1004 (ienenl Pund
100) (iP/Progmn Recelpo

1007 1/A Receipts
10)7 GP/M II

1061 CTF Htteipii
Other (

A M O IIN I

06.6
3 ! )  7

l j r >  3

11) o
til o
3 O

H i O

mo 3

1 8 0  3

I jK-ullim

. ) i i h m « i ( / A h i ; I i ( h u q i i / I  . i i i t i i t i O  .

Iiiitiiu .iiiuii

l - l c t  l l l . l l  l l l t l l f . l

I I k i  i n v u u l i i j t i l i i i  j t <i m 1 1' i n :» w ill  i : u i i i I i i i . I  i l u . i l l i  s i . im u  i i t v u s ln j i i l in ir i  in  | i I . i i . h  . . I  i l io  

c u ro n u f  I Ins  | i i ) s i l in i i  w i l l  b u i.m u  i l iu  i lu u i l i  s l u i i u ,  u w i I i i . i I i i  w l iu i l . u i  . h i  i i i i l u | is y  

s lm i i l i l  t iO .il | i l i i i .u  l l in s u  | ii i> H lii ii»  w i l l  l iu  ln i :u l i* i l Hi A m .In n . i i |u

REQUEST for 
NEW POSITION

A G l i N C Y .  H o a J l l i  a n i l  S o c i a l  5 u i v u . o »

OKI): S tato Hoo l l l i  S a iv lca*
COMPONENT. S ta in  Mail lca l taa iM na r

tin. u 'at:*oi (nisi



I'o lilluH  IllIC  

InvoH lQ ttto t II

1 tint Sialui

PH
S t ill Motlllit

17 0
T Y P K o f  F XTKNIHI1IHK
SaUiy

liene ln i

Pietmum I', 

( M .rr

Total I’ er tonal fx itlrra
T nve l

ConifauuaJ

Corn/nralmc t

P-qulprnera

Othet
Total ( 'o il

F irN li lN C S O I IK I K for I O f  A I . COST

IQHf I td e n l K oelpn
100) OP M a itli

IU04 ( ir ra r t l I W100) OP/Pnurtm Wta<[|ui
I0U7 I/A Receipt!
10)7 01 Mil
1061 CIP Ktc-tl.ai
Other f

Nil III I'lDllUIIIV I (.a 111* a / Si«|. 11.. 11;. 11111111; 1 lull

1 I l i A ( if it  1

1 aa.aH.iil 1 ’.lea.li<mi U n im  I

A m  j i i i i a y n

A M O U NT 

3 3  3

ID /

DO 0
2 7  21 0
I b  O

9 3  2

9 3  2

lull N.i ( 'M i l l  ) . ' i l

l .nll ll i  alii HI

I I l ls  f iu s i l in n  w i l l  s c iv u  u s  111u lc .n l  i l u i i l l i  m .u i io  m v u s ln j i i l i i t  l i  w i l l  i i l* n  lm  

l c ’j | l l in s l l i t u  lm  l l in  11 ailitli i(j n l  l . iy  In v u s l l i j i i l i i l u  in  l l i u  lu n .il i .n in i i i in i i l iu s

REQUEST for 
NEW POSITION

AGENCY, Haall lt •m l  In it ia l S i m l i i n  

IIHII. S la la  l la a l l l i  S a iv l ta s  
COMPONENT. h i at a Mai l l ta l I aamlnai

•  V j a

i l t n i o l  Mai*

4 <.l b

I ’V‘37

.*a* l i  I I  i d r a M i  a i  ( a i t i



Poiilion Title
Ailmini&trativo Cloik II
Time Staiui Sulf Mmuln 
PhT 12 .0
TYPE of KXPKNnmIRE AMOUNT
Salary 23 0
Bene All 1 1 6
Pic/nlum Pay
Oilier

Total feiaonal So tlcra 3*1 6
Tiavtl
Contractual
Com/nod li lei 1 0
Equip mem 5 n
Oiler

Total Coal •10 6
FUNDING SOURCE for TOTAL COST

1002 Federal Rceelpn
100} Oi> Maid,
1004 General Punl •10 6
100) OP/Pmiia/n Rceelpn
1007 1/A Rceelpn
10)7 OI7MII
1061 CIP Rceelpn
Oiler f )

No o f i'oitlimu 
J

I u c a i io n  

A i i l I h )h i (ju

I m t  i ftt.il ii hi

Nmi|;c/S(cp
UA

INrgaiiiiiii; (Ion 
nciu

l i l t t l i i i n  D l i l i l i  I

Ilill No rsnn s?o

1 I l i a  i i u s i t l i i i i  v a i l l u i v o  l I u i i u i i I  u i i | i | i u i l  I n  l l i u  l i n n  i i i o l u u . u h i n . i l  | i o u i l i i u i s  l i  w i l l  

n i l i i i i l j o  l i u v u l ,  t y p o  l o m i k .  i l u  11.11 i u i . i i ) i l n > i i  o l  l l i u  i l u u l l i  u t .u n u  i n v u u l i j i i l i i i i i  i u | i o i l u ,  

( t o r fo rm  I i I i i i i j  o m l  t j u m j i . i l  u l u m .u l  f u m . i i u i i u

REQUEST for 
NEW POSITION

AGENCY: I la a lll i and Socia l Saivlcaa

UK!!: S la la  I la a lll i Satwltaa b til ti
COMPONENT. S la l a  Madical t a a n m o r lUfllvJ lipla

i"i . 11 lliM ll« lill ( .li (ill)}



I

9-L S I673 'F  ^

US FOR MOUSE BILL NO. 520(FLN)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE FINANCE COMMITTEE
OfTfrtd:
Referred:

Spnruorts): HOUSE FINANCE COMMITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Ac! relating to death investigations and inquests, coroners, public

2 administrators, and medical examiners, including the state medical examiner:

3 relating to the jurisdiction of district court judges and magistrates in certain cases

4 involving death."

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 • Section 1. AS 09 55 is amended by adding new sccuons to read:

7 ARTICLE 2A. INQUESTS.

8 See. 09.55.062. DEATH INQUESTS. Upon petition by the state medical

9 examiner or a state prosecutor, a judicial officer shall conduct proceedings under

10 AS 09 55 062 • 09 55 069 to determine the cause and manner of a person's death. The

U prosecutor shall present the evidence in the death inquest and assist the court in

12 msiructing the jury and conducting the inquest only when the inquest is based on a

13 petition filed by the prosecutoi or when the prosecutor requests to participate in the

14 proceedings.

t
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See. 09.55.064. JURORS FOR INQUEST, (a) When a death inquest is to be 

held under AS 09.55.062 • 09.55.069. the judicial officer shall promptly summon six 

persons qualified by law to serve as jurors to appear before the court.

(b) When six jurors attend as required under (a) of this section, they shall be 

sworn by the court to

1 1) inquire into the identity of the deceased, and when, where, and h; 

what means the person died;

(2 )  inquire into the circumstances attending the death: and

(3) give a true verdict according to the evidence.

Sec. 09 55.066. SUBPOENA AND EXAM INATION OF W ITNESSES. Tne 

judicial officer or a prosecuting attorney may, when necessary- to determine the material 

facts relating to the death, subpoena and examine witnesses for a proceeding under 

AS 09 55.062 • 09.55.069.

See. 09.55.068. VERDICT OF INQUEST JURY. After hcanng the testimony, 

the jury or two thirds of its number shall give its written verdict, signed and setting out

(1) the name of the dcccxscd and when, where, and by what means the 

deceased died; and

(2) whether the deceased was killed or the death was occasioned by the 

act of another by criminal means.

See. 0955 .069  COMPENSATION AND EXPENSES ALLOW ED. The 

members of the jury and witnesses in an inquest under AS 09.55.062 * 09 55.069 are 

entitled to the same compensation as in civil actions in a district court, and die 

compensation and other incidental expenses shall be audited and allowed as in the case 

of other similar expenses. When the judicial officer has submitted the petition to a jury 

in compliance with AS 09 55 062 and there is no interested party or an estate from which 

the costs of the proceedings can be audited and allowed, then the costs shall be paid 

from the "relief fund* created by the laws dealing with lost persons, upon vouchers made 

out. s igned  and sworn to by the judicial officer.

• Sec. 2. AS 12 65 is amended by adding a new section to read:

See. 12.65.005. DUTY TO NOTIFY STATE M EDICAL EX AM INER, (a) 

Unless the person has reasonable grounds to believe that notice has already been given, 

a person who attends a death or has knowledge of a death, in addition to notifying a

CSH H  520< nN ) -2-
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peace officer, shall immediately notify the state medical examiner when the death 

appears to have

(1) been caused by unknown or criminal means, during the commission 

of a cnrnc. or by suicide, accident, or poisoning;

(2) occuncd under suspicious or unusual circumstances or occurred 

u d d cn ly  when the decedent was in apparent good health;

(3) been unattended by a practicing physician or occurred less than 24

hours after the deceased was admitted to a medical facility;

<a) been associated with a diagnostic or therapeutic procedure;

(5) resulted from a disease that constitutes a threat to public health;

(6) been caused by a disease, injury, or toxic agent resulting from

employment;

(7) occuncd in a jail or corrections facility owned or operated by the

mite or a political subdivision of the state or in a facility for the placement of persons

in the custody or under the supervision of the state;

(S) occuncd in a foster home;

(9) occurred in a mental institution or mental health treatment facility; or

(10) occurred while the deceased was in the custody of, or was being 

taken into the custody of. the state or a political subdivision of the state or a publtc 

officer or agent of the state or a political subdivision of the state.

«b) A person who attends a death or has knowledge of a death cccum ng  in 

circumstances other than those enumerated in (a) of this section may noufy the state 

medical examiners of the death if. in the person’s opinion, a death investigation under 

AS 12.65.020 • 12.65.025 may be appropriate.

(c) The body of a person whose death has been or should be reported to the state 

medical examiner under this section may not be moved or otherwise disturbed without 

the permission of the state medical examiner.

• Sec. 3. AS 12 65.015(a) is amended to read:

la) I h e  [IN ADDITION TO  APPOINTING MEDICAL EXAMINERS UNDER 

AS 12.65 010. THE] commissioner of health and social services shall a ppoin t a

[ESTABLISH LN THE DEPARTMENT OF HEALTH AN D SOCIAL SERVICES THE

POSITION OF] state medical examiner to perform  the d u tle i  set nut in AS 12.^5.015 •

. J .  C S H B  5 2 t h F I N )
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12.65.025. The commissionetLmav also appoint _a__deputv medical examiner and 

assistant medical examinen_tn__perfQrm nr assist the state medical examiner in 
performing these duties. _To hejdlgihle for the position of medical examiner, depiitv 

medical examiner, or_â sist_arit_medic:il examiner.,a pcrson_must be ..a physician 
licensed to practice in thjs_Mate_ort ifjhc physician is licensed.in another 

jurisdiction,Jhe_j?j)ysidan_must_be_em pi oyed hvthc state or hv an agencv of (he 
United States government within the state. The state medical examiner, deputy 

medical examiner, and assistant medical examiners are [ISj in the exempt service 

under AS 39.25.110.

" Sec. 4. AS 12.65.015 is amended by adding a new subsection to read:

(d) The state medical examiner may, through contracts for services, appoint

local, regional, and district medical examiners throughout the state to perform or assist 

in performing the duties assigned to the state medical examiner. To be eligible for 

appointment as a local, regional, or district medical examiner, a person must be a 

physician licensed to practice in this state or, if the physician is licensed in another 

jurisdiction, the physician must be employed by the state or by an agency of the United 

States government within the state. An appointment under this subsection may be for 

a term of up to two years.

• See. 5. AS 12.65.020 is repealed and reenacted to read:

Sec. 12.65.020. MEDICAL DEATH INVESTIGATIONS, (a) W hen a death 

is reported to the state medical examiner under AS 12.65.005. or when a person dies 

under circumstances that, in the opinion of the state medical examiner, warrant an 

investigation, the state medical examiner may perform a medical death investigation. In 

performing the investigation, the state medical examiner may

(1) order that the body of the person who has died not be moved or

otherwise disturbed without the permission of the medical examiner.

(2) request a peace officer to secure the scene and perform an on-scene

investigation;

(3) view the remains of the deceased person;

(4) order the remains of the deceased to be transported to another

location;

(5) perform a post mortem examination;

CSHB 52CNF1N) •4-
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(6) perform an autopsy:

(7) take possession of property considered necessary for the investigation;

(8) subpoena and examine a person or record necessary in the opinion 

of the medical examiner to determine the material facts relating to the death; and

(9) take other actions appropriate under the circumstances to determine 

the cause and manner of death.

(b) When the state medical examiner has completed an investigation or made the 

inquiry considered appropriate by the examiner, the examiner shall prepare a report of 

the examiner’s findings and conclusions. If the findings and conclusions indicate dial 

the death may have been caused by criminal means, the state medical examiner shall 

submit a copy of the report to the district attorney responsible for prosecutions in the 

location where the death occurred. The state medical examiner’s investigative report is 

a privileged and confidential document, not subject to public disclosure under AS 09.25. 

It may be disclosed to public officers and employees for a public purpose and. when 

doing so will not interfere with an ongoing investigation or prosecution, to a person who 

is related to the deceased or who has a financial or personal interest in the estate of the 

deceased person.

(c) The state medical examiner or a prosecuting attorney may petition the court 

to hoid a death inquest under AS 09.55.062 if the findings and conclusions of the state 

medical examiner, in the opinion of the state medical examiner or prosecuting attorney, 

warrant the inquest. Otherwise, the state medical examiner shall cause a certificate of 

death for the ccceascd person to be completed and filed as prescribed by law.

(d) The state medical examiner may direct die state registrar of vital statistics to 

amend a death certificate when, in the opinion of the state medical examiner, the death 

certificate is incomplete or inaccurate.

(e) The state medical examiner may enter into agreements for services to be 

performed by persons in the course of medical investigations and may call upon public 

employees, including a peace officer or a village public safety officer, to perform or 

assist in performing the duties specified in this section.

(0  The state medical examiner and individuals who perform or assist the state 

medical examiner in performing the duties of the state medical examiner under Uiis 

section are immune from civil liability based on uetermining the cause and manner of

" n  i r r l  [ B t l t T Z S  7 S X ?  3 M C K Z 7 Z D I
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a person’s death.

(g) The Dcpanmcnt of Heaith and Social Services shall adopt regulations to 

implement this section.

* Sec. 6. AS 12.65.025(a) is amended to read:

(a) The state  medical exam iner  (COMMISSIONER OF HEALTH AND 

SOCLAL SERVICES) shall designate the facilities at which post mortem examinations 

and autopsies ordered under this chapter may be performed. The Department of Health 

and Social Services shall pay die costs of

(1) post mortem examinations and autopsies ordered under this chapter:

(2) related transportation to  th e  lo c a tio n  v h e re  th e  post m o r te m  

e x a m in a t io n  is c o n d u c te d  a n d  th e n  to  the  c o m m u n ity  c lo se s t to  w h e re  th e  d e a th  

o c c u r r e d ,  e x c e p t th a t  t r a n s p o r ta t io n  co s ts  to  a n o th e r  re q u e s te d  lo c a tio n  m a v  h e  p a id  

to  th e  e x te n t  t h a t  th e  c o s ts  d o  n o t ex ceed  th e  c o s ts  o f  r e tu r n in g  th e  h o d v  to  th e  

c o m m u n i ty  c lo s e s t  to  w h e re  th e  d e a th  o c c u r r e d :

(3) embalming required by law; and

(4) cosmetology necessary to make the head, face, neck, and hands of 

the deceased presentable if those parts of the body arc aisfjgured by the post m ortem  

exam ination  [AUTOPSY].

' Sec. 7. AS 12.65.100 is amended to read:

Sec. 12.65.100. UNCLAIMED BODIES. When a person dies and no person 

appears to claim the body for ounal. and no provision is made for the body under 

AS 13.50. the [CORONER SHALL NOTIFY' THE] Department of Health and Social 

Services, u p o n  n o t i f ic a t io n .  [WHICH] shall r e q u e s t  a  c o u r t  o r d e r  a u th o r iz in g  

[CAUSE] the body to be plainly a n d  decently b u rie d  o r  cremated and the remains 

decently interred. A ju d ic ia l  o f f ic e r  s h a ll  issu e  th e  re q u e s te d  o r d e r  u n n n  th e  sw o rn  

te s t im o n y  o r  s ta te m e n t  o f  a r e p r e s e n ta t iv e  o f . t h e J r p a r tm c n t .o L H g a l th  an d _ S o c ia j 

Services t h a t  a  p e r s o n  h a s  n o t a p p e a r e d  to  c la im  th e  b o d y  f o r  b u r ia l  a n d  p ro v is io n  

is n o t  m ade f o r  th e  h o d v  u n d e r  AS 13.50.

' Sec. 8. AS 12.65 is amended by adding a new section to read:

Sec. 12.65.105. RELEASE OF PROPERTY TO TEMPORARY CUSTODIAN. 

A person having possession o f  tangible personal property of a decedent may release the 

property to a temporary custodian willing to take custody of and preserve the property

:.>» r e s :  : - r :  [ c s i r r s s  t e x t  o m c k t t e s j
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pending the appointment of a personal representative or other transfer under AS 13.16. 

Upon execution of an affidavit that meets the requirements of coun  rules adopted to 

implement this section, the person delivering possession of the property is discharged 

from further obligation as though the person had dealt with the personal representative 

of the estate, and the temporary custodian is answerable and accountable for the property 

to any personal representative of the estate or to another person having a superior right.

• Sec. 9. AS 12.65.1 iO is amended to read:

Sec. 12.65.110. INVENTORY AND DISPOSITION OF PROPERTY. If a body 

is unclaimed as described in AS 12.65.100 and money or other property belonging to the 

deceased is found, the public adm inistra tor [CORONER] shall inventory it [FOR THE 

C O R O N E R 'S  RECORDS] and take it into possession [. TH E C O R O N ER  SHALL. 

WITHIN 30 DAYS AFTER INTERMENT. TRANSMIT A CERTIFIED COPY O F THE 

INVENTORY AND THE MONEY OR PROPERTY TO THE PUBLIC 

ADM INISTRATOR OF THAT JUDICIAL DISTRICT] for disposition under AS 13.16 

(AS 22.15.320].

• Sec. 10. AS 18.50.230(d) is amended to read:

(d) When a death occurs without medical attendance, or when official inquiry 

is required, the department shall provide by regulation, in accordance with law. the 

responsibility for completing and signing the medical certification. This subsection is 

intended to include, among others, cases involving a medical exam iner [OR A 

CORONER.] and cases involving presumption of death.

• Sec. 11. AS 22.15.030(a) is amended to read:

(a) The district court has jurisdiction of civil cases, including foreign judgments 

filed under AS 09.30.200 and arbitration proceedings under AS 09.43.170. as follows:

(1) for the recovery of money or damages when the amount claimed 

exclusive of costs, interest, and attorney fees does not exceed $50,000:

(2) for the recovery of specific personal property, when the value of the 

property claimed and the damages for the detention do not exceed $50,000;

(3) foi the recovery of a penalty or forfeiture, whether given by statute 

or ansing out o f  contract, not exceeding S50.000;

<4) to give judgment without action upon the confession o f  the defendant 

for any of the cases specified in this section, except for a penalty or forfeiture imposed

•7- CSHIt 520(F!N)
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(5) for establishing the fact of death or cause and m an n e r  of death of

any person in the manner prescribed in AS 09.55.020 • 09.55.069 [AS 09.55.020 -
I

09.55.060);

(6) for the recovery of the possession of premises in the manner provided

under AS 09.45.070 - 09.45.160 when the value of the arrears and damage to the

property does not exceed S50.000;

(7) for the foreclosure of a lien when the amount in controversy docs not 

exceed S50.000;

(8) for the recovery of money or damages in motor vehicle tor. cases 

when the amount claimed exclusive of costs, interest, and attorney fees does not exceed 

S50.000:

(9) over civil actions for taking utility service and for damages to or 

interference with a utility line filed under AS 42.20.030;

(10) over cases involving injunctive relief for domestic violence under 

AS 25.35.010 and 25.35.020.

• Sec. 12. AS 22.15.100 is amended to read:

Sec. 22.15.100. FUNCTIONS AND POWERS OF DISTRICT JUDGE AND 

M AGISTRATE. Each district judge and magistrate has the power

(1) to issue writs of habeas corpus for the purpose of inquiring into the 

cause of restraint of liberty, returnable before a judge of the superior court, and the same 

proceedings shall be had on the wnt as if it had been granted by the superior court judge 

under the laws o f  the slate in such cases;

(2) of a notary public;

(3) to issue m am agc  licenses and to solemnize marriages;

(4) to issue warrants of arrest, summons, and search warrants according 

to manner and procedure prescribed by law and the supreme court;

(5) to act as an examining judge or magistrate in preliminary 

examinations in criminal proceedings; to set. receive, and forfeit bad and to order the 

release of defendants under bail;

(6) to act as a referee in matters and actions referred to the judge or 

magistrate by the superior court, with all powers conferred upon referees by laws;

r»TC ’-’r . t T l i r .x ' l  I S E lC T a  7TX7 SM CK VT rV J
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(7) of the superior court in all respects including but not limited to

contempts, attendance of witnesses, and bench warrants;

(8) to order the temporary detention of a minor, or take other acuon

authorized by law or rules of procedure, in eases arising under AS 47.10, when the

minor is in a condition or surrounding dangerous or injurious to the welfare of the minor 

or others that requires immediate action; the action may be continued in effect until
i

reviewed by the superior court in accordance with rules of procedure governing these

eases;

(9) to issue a temporary order for injunctive relief in cases involving 

domestic violence as provided in AS 25.35.010 and 25.35.020;

(10) to review an administrative revocation of a person's driver's license 

or nonresident privilege to drive, and an administrative refusal to issue an original
t

license, when designated as a hearing officer by the commissioner of public safety and 

with the consent of the administrative director of the state court system;

( l i t  In establish the fact of death o r  inquire  into the d ea th  of a 

person in the m a n n e r  p resc r ibed  u n d e r  AS 09.55.020 - 09.55.069,

See. 13. AS 22.15.110(a) is amended to read:

(a) Each district judge and magistrate shall

(1) (PERFORM THE DUTIES AND EXERCISE TH E AUTHORITY 

OF CORONER AS PRESCRIBED BY LAW;

(2)J record birth, death, and m am age certificates presented to them for 

record in the manner prescribed by law;

<21 au thorize  the burial o r  disposition of bodies u n d e r  AS 12.65.100;

an d

(3) upon application  bv an  ap p ro p r ia te  person, a ppo in t  the person 

to assum e tem p o ra ry  custody (TAKE CUSTODY AND CONTROL] of and preserve 

the property and estate of deceased persons until disposition of the  p ro p e r ty  is m ade
I

u n d e r  AS 13. 16 o r  fu r th e r  o rd e r  is m ade hv the cou rt  (A LEGAL CUSTODIAN IS 

APPOINTED;

(4) REPEALED).

See. 14. AS 22.15.310 is amended to mad-

Sec 22.15 310 APPOINTMENT. When authorized by the supreme court, die

CSHB 520<FIN)



presiding judge in each judicial district shall appoint a person to act as public 

administrator of the estates of deceased persons [AND AS CORONER],

* See. 15. AS 22.15.320 is amended to read:

See. 22.15.320. ADMINISTRATION OF DECEDENTS* ESTATES. When 

letters of administration arc issued to a public administrator by the superior court in the 

district, the public administrator is the legal custodian of and shall administer the estates 

of deceased persons who leave property within the district. Letters o f  administration 

shall be issued to the public administrator when (1) administration of a decedent’s estate 

is required by law. and (2) a period of 30 days has elapsed from the date o f  death w ith 

no letters testamentary or letters of administration having been applied for and issued to 

any other person entitled by law to administer the estate of the deceased person. Except 

as otherwise provided in AS 22.15310 - 22.15340 [AS 22.15.310 • 22.15.350], a public 

administrator shall administer estates as other administrators, and has all the rights and 

authority, and is subject to all the duties and liabilities of other administrators.

* Sec. 16. AS 36.30 850(b) is amended to read:

(b) This chapter applies to every expenditure of state money by the state, acting 

through an agency, under a contract, except that this chapter does not apply to

(1) grants;

(2) contracts for professional witnesses to provide for professional 

services or testimony relating to existing or probable lawsuits in which the state is or 

may become a party;

(3) contracts of the University of Alaska where the work is to be 

performed substantially by students enrolled in the university;

(4) contracts for medical doctors and dentists;

(5) acquisitions or disposals of real properly or interest in real property, 

except as provided in AS 36.30.080 and 36.30.085;

(6) disposals under AS 38.05;

(7) contracts for the preparation of ballots under AS 15.15.030;

(8) acquisitions or disposals of property and other contracts relating to 

airports under AS 02.15.070. 02.15.090. 02.15.091. and AS 44.88;

(9) disposals o f  obsolete property under AS 19.05.060;

(10) disposals of obsolete material or equipment under AS 35.20.060;

C S H B  520IF1N) -10-
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(11) agreements with providers of services under AS 44.47.250; 

AS 47.07; AS 47.08; AS 47.10; AS 47.17; AS 47.24; AS 47 25.195. and 47.25.310;

(12) contracts of the Department of Fish and Game for flights that 

involve specialized flying and piloting skills and arc not point-to-point;

(13) purchases of income-producing assets for the state treasury or a 

public corporation of the state;

(14) operation of the state boarding school established under AS 14.16 

[.] if the State Board of Education or the commissioner of education adopts regulations 

for use by the state boarding school in procurement and contracting;

(15) a contract that is a delegation, in whole or in pan, of investment 

powers held by the commissioner of revenue under AS 1440.400. AS 1442.200. J 

14.42.210. AS 18.56.095. AS 37.10.070, 37.10.071. or AS 37.14;

(16) a contract that is a delegation, in whole or in pan, of investment 

powers or fiduciary duties of

(A) the Board of Trustees of the Alaska Permanent Fund 

Corporation under AS 37.13;

(B) the Alaska Mental Health Trust Authority under 

AS 37.14.001 - 37.14.099;

(17) the purchase of books, book binding services, newspapers, 

periodicals, audio-visual materials, network information services access, approval plans, 

professional memberships, archival materials, objects of art. and items for museum or 

archival acquisition having cultural, historical, or archaeological significance; in this 

paragraph, I

(A) “approval plans" means book selection services in which 

current book titles meeting an agency's customized specifications are provided 

to the agency subject to the right of the agency to return those books that do not 

meet with the agency's approval;

(B) “archival materials" means the noncurrent records of an 

agency that arc preserved alter appraisal because of their value;

(C) "audio-visual materials" means nonbook prerecorded

materials, including records, tapes, slides, transparencies, films, filmstrips, 

cassettes, videos, compact discs, laser discs, and items that require the use of
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equipment to render them usable;

(D) "network information services* means a group of resources 

from which cataloging information, holdings records, inter-library loans, 

acquisitions information, and other reference resources can be obtained;

(18) contracts tor the purchase of standardized examinations for licensure

under AS 08;

(19) contracts for home health care provided under regulations adopted 

by the Department of Health and Social Services and for adult residential care services 

provided under regulations adopted by the Department of Health and Social Services or 

by the Department of Administration;

(20) contracts for supplies or services for research projects funded by 

money received from the federal government or private grants;

(21) guest speakers or performers for an educational or cultural activity;

(22) contracts of the Alaska Industrial Development and Export Authority 

for a clean coal technology demonstration project that

(A) is attempting to develop a coal-fired electric generation

project;

(B) uses technology that is capable of commercialization dunng 

the 1990's; and

(C) qualifies for federal financial participation under P.L. 99-190 ,

as amended;

(23) disposals of supplies acquired through foreclosure o f  loans issued 

under AS 03.10;

(24) purchases of curatorial and conservation services to maintain, 

preserve, and interpret

(A) objects of art; and

(B) items having cultural, historical, or archaeological significance

to the state;

(25) acquisition of confidential seismic sun  y data necessary for pre-sale 

oil and gas lease analyses under AS 38.05.180;

(26) contracts for village public safety officers;

(27) purchases of supplies and services to support the operations of the

C S I I B  520 (FIN ) -12-
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Alaska state troopers or the division of fish and wildlife protection if the procurement 

officer for the Department of Public Safety makes a written determination that publicity 

of the purchases would jeopardize the safety of personnel or the success of a covert 

operation;

(28) expenditures when rates arc set by law or ordinance:

(29) construction of new vessels by the Department of Transportadon and 

Public Facilities for the Alaska marine highway system;

(30; contracts entered into with a regional development organization: in 

this paragraph, "regional development organization" has the meaning given in 

AS 44.33.026;

(31) contracts that are to be performed in an area outside of the country 

and that require a knowledge of the customs, procedures, rules, or laws of the area; or

(32) contracts that are between the Department of Law and attorneys who 

arc not employed by the state and that are for the review or prosecution of possible 

violations of the criminal law of the state in situations where the attorney general 

concludes that an actual or potential conflict of interest makes it inappropriate for the 

Department of Law to review or prosecute the possible violations;

(33) contracts between the Department of Natural Resources and
l

contractors qualified to evaluate hydrocarbon development, production, transportation, 

and economics, to assist the commissioner of natural resources in evaluating applications 

for oil and gas royalty increases or decreases or other oil and gas royalty adjustments, 

and evaluating the related financial and technical data, entered into under 

AS 38 .05 .180(j)i

(34) contracts between the sta te  medical exam iner  and  a p rov ide r  of
I

medical services to perform  n r  assist in pe rfo rm ing  the duties a l i e n e d  to the  state 

m edical exam iner  in AS 12.65.020.

• Sec. 17. AS 39.25.110(13) is amended to read:

(13) the state medical examiner, deputy  m edical exam iner , and 

assistan t medical exam iners appointed under AS 12.65.015 and physicians licensed to 

practice in this state and employed by the division of mental health and developmental 

disabilities in the Department of Health and Social Services or by the Department of 

Corrections;
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• S e c .  18. AS 12.65.010. 12.65.030. 12.65.040. 12.65.050. 12.65.060, 12.65.070, 12.65.080. 

12.65.090; AS 22.15.120(a)( 10). and 22.15.350 arc repealed.
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Life A la  ska 7 Inc
T i s s u e  P i o e .u r c m c n t  S e r v i c e  

P .O . Box 230785 
Anchorage. A K  99523 

1907-562-5433 - 1-900-719*5433 
F ax  1907  562 5333

Senate Judiciary Committee March 29. 1996
Room 30, Capital 
Juneau, AK 99801

Dear Senator Taylor.

I am writing to  request your support o fC S I l  520, "an net relating to death investigations and 
inquests, coroners, public administrators, and medical examiners..." As a non-profit tissue donation nnd 
family support agency serving Alaska, Life Alaska internets with both the Alaska coroners and the state 
medical examiner for most o f  our tissue donations. Shifting the responsibility o f  receiving all death 
referrals to  the medical examiners'! office would simplify nnd speed up the investigation process. This 
change would help to ensure that more families could be given the option o f  tissue or organ donation It 
would also mean that decedents would sometimes be released to their loved ones a firll day earlier 1 
believe that 1113 520 will benefit the Alaska community in several ways with no negative effect!.

During 1995, Life Alaska was involved with 131 tissue donations in Alaska Over half o f  these 
deaths were under the jurisdiction o f  the coroner and medical examiner. While over 400 people in Alaska 
were able to receive tissue transplants (cornea, bone, tendon, or skin transplants) in 1995, Life Alaska 
was not able to  meet all the transplant needs Permission for donation must be obtained from the medical 
examiner for any death falling under the medical examiner/coroner's jurisdiction. The medical examiner 
must have all the relevant circumstances o f  a case before he or she can grant permission for donation 
Routing o f  information through the coroner adds time before the medical examiner can make a decision 
regarding donation or the need for an autopsy. This can delay a release for donation beyond medically 
acceptable time limits in spite o f  a family's wish for donation

The above mentioned delay has also occasionally resulted in a body being held through the entire 
tw o or three day weekend because o f  a few hours’ delay in communication between the police, coroner, 
and medical examiner when the death occurred Thursday night or Friday mourning This type o f  hardship 
to  the family could be greatly reduced by direct communication between the medical examiner and law 
enforcement personnel at the scene.

Finally, there will be n potential cost savings to both the state and to families by Life Alaska's 
involvement. When a family requests or consents to an anatomical gift, and the medical examiner permits 
the donation, Life Alaska can farilite both the donation and the autopsy by paying body transportation 
costs to  Anchorage and assisting with related facility costs

Thank you for your consideration o f  this important legislation Please fed  free to contact me for 
any fbtthcr information in Anchorage at 800-719-5433.

Jens Saakvitnc 
Director
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70: ‘I iic H o n o r  a b l e  R o b i n  T a y l o r

FR C M j W W G /N a k r .e k
DATE; 0 4 / 0 3 / 9 6
R g : S t a t e  M e d i c a l  E x a m i n e r  Bill

T h e  b o t t o m  l i n o  is that this la a g o o d  p i e c e  of l e g i s l a t i o n .

At t h e  p r e s e n t  time, t w o  m a n y  office*! are i n v o l v e d  r e s u l t i n g  in 
c o n f u s i o n ,  d e l a y  n n d  a d d i t i o n a l  expense. I h e r e  is t o o  nyuch 
c o n f u s i o n  as to just w h o  io r e s p o n s i b l e  for c o i n g  w h a t  a n d  w h  * 
tc p a y  f o r  it. Furthermore, the p r e s e n t  6ys».em has a p o t e n t i a l  
c o m p r o m i s i n g  the n e u t r a l i t y  of t h e  c o r o n e r / m a g i * t r o t c o .

M a v i n n  c r o a t o d  the o f f i c e  of the s t a t e  m e d i c a l  e x a m i n e r ,  t h a t  

o f f i c e  s h o u l d  hove oil t h o o o  d u t i e s  and r e s p o n s i b i l i t i e s  
w i t h  c o n d u c t i n g  e f f i c i e n t  a n d  cost e f f e c t i v e  d e a t h  i n v e s t i g a t i o n . , . 
T h i o  bi l l  o p p e a r o  to do just thAt whi l e  p r o p e r l y  r e s e r v i n g  for the 
c o u r t  s y s t e m  tho r e l a t e d  judicial functions, i.e., m q u e o t s ,  cco.

M o t  too b r i l l i a n t  a n  analysis; it *s. however, short. And, a n y w a y ,  

w h o t  c a n  y o u  e x p e c t  fr o m  the hush!



SPONSOR STATEMENT 

H B  5 2 0

H o u s e  B i l l  520 w i l l  c r e a t e  a  u n i f i e d  d e a t h  i n v e s t i g a t i o n  s y s t e m  u n d e r  d i e  
a u t h o r i t y  o t  t h e  S t a t e  M e d i c a l  E x a m i n e r  in t h e  D e p a r t m e n t  o f  H e a l t h  a n d  
S o c i a l  S e r v i c e s .  T h e  b i l l  w i l l  p o s i t i o n  t h e  S t a t e  t o  e n t e r  t h e  21 st c e n t u r y  
w i t h  a  p r o f e s s i o n a l  m e d i c a l  e x a m i n e r  s y s t e m  b e t t e r  a b l e  t o  b o t h  s u p p o r t  
t h e  c r im i n a l  j u s t i c e  s y s t e m  a n d  t o  i n v e s t i g a t e  d e a t h s  o f  c o n c e r n  t o  p u b l i c  
h e a l t h  o f f i c e r s .

T h e  b i l l  h a s  a  n e t  z e r o  c o s t  w i t h  f u n d s  t r a n s f e r r e d  f r o m  t h e  C o u r t  S v s t e m
w

t o  t h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v  i c e s  t o  r e f l e c t  d i e  t r a n s f e r  o f  
d e a t h  i n v e s t i g a t i o n  r e s p o n s i b i l i t i e s .

S p e c i f i c a l l y ,  t h e  b i l l

• E s t a b l i s h e s  a  u n i f i e d  s y s t e m  w i t h i n  t h e  e x e c u t i v e  b r a n c h  f o r  
d e t e r m i n i n g  d i e  c a u s e  a n d  m a n n e r  o f  d e a t h  in  s u s p i c i o u s  o r  u n u s u a l  
c i r c u m s t a n c e s ;

• B e t t e r  s u p p o r t s  l a w  e n f o r c e m e n t  a n d  p u b l i c  h e a l t h  e f f o r t s ;

• E l i m i n a t e s  d u p l i c a t i o n  a n d  i n e f f i c i e n c y  in  d e a t h  i n v e s t i g a t i o n s  b y  
a b o l i s h i n g  d i e  p o s i t i o n  o f  c o r o n e r  in  t h e  j u d i c i a l  b r a n c h  a n d  
t r a n s f e r r i n g  t h e  c o r o n e r ’s i n v e s t i g a t i v e  f u n c t i o n s  t o  t h e  s t a t e  m e d i c a l  
e x a m i n e r  in  d i e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t ;

• R e t a i n s  i n q u e s t s  a n d  o t h e r  j u d i c i a l  p r o c e s s e s  w i t h i n  t h e  j u d i c i a l  
b r a n c h  o f  g o v e r n m e n t ;  a n d

• P l a c e s  r e s p o n s i b i l i t y  a n d  m a n a g e m e n t  o f  m e d i c a l  d e a t h  i n v e s t i g a t i o n s  
is in  a  s i n g l e  a g e n c y  t o  b e t t e r  c o n t r o l  c o s t s .



S e c t i o n a l  A n a l y s i s  for d r a f t  CS for HB  5 2 0 (FIN) v e r s i o n  9- L31 67 B\ C

T his b ill e s t a b l i s h e s  a u n i f i e d  s t a t e m e d i c a l  e x a m i n e e  s y s t e m  in Al a s k a  and 

a bo l i s h e s t h e  p o s i t i o n  of coroners. A l a s k a  is on e o f  o n l y  18 states that 

still u t i l i z e s  b o t h  m e d i c a l  e x a m i n e r s  (in the e x e c u t i v e  branch) a n d  coroners 

(in the Judic i a ry )  for d e a t h  i n v e s t i g a ti o n s .  A  h y b r i d  s y s t e m  such as this can

r esult in a d u p l i c a t i o n  of e f f o r t s  and e x p e n s e  ar.d, in Alas k a ,  ha s  g e n erated 

some c o n f u s i o n  as to t h e  r e s p o n s i b i l i t i e s  a n d  a u t h o r i t y  of each.

S e c t i o n  1 of the b i l l  is e s s e n t i a l l y  a h o u s e k e e p i n g  m e a s u r e ,  renaming 

’'coroners' i n q u e s t s "  as " d e a t h  i n q u e s t s "  a n d  m o v i n g  th e a u t h o r i z i n g  statutes 

f rom At 1 2.55 to AS 0 9 . S5, w h e r e  the p r e s u m p t i v e  d e a t h  s t a t u t e s  are already 

located. A  d e a t h  i n q u e s t  can b e  i n i t i a t e d  at the r e q u e s t  of the medical 

e x a m i n e r  or a d i s t r i c t  attorney.

S e c t i o n  2 se t s  out t h e  c i r c u m s t a n c e s  in w h i c h  the s t a t e  m e d i c a l  i n v e s tigator 

m u s t  be  n o t i f i e d  of a death. T h e s e  are e s s e n t i a l l y  u n a n t i c i p a t e d  deaths 

c a u s e d  b y  o t h e r  t h a n  n a t u r a l  means. If the s tate m e d i c a l  e x a m i n e r  concludes 

t hat it is a p p r o p r i a t e  t o  do so, the e x a m i n e r  wil l  p e r f o r m  a m e d i c a l  death 

i n v e s t i g a t i o n  u n d e r  A S  12.65.029.

T h e  Cormnittee S u b s t i t u t e  c o n t a i n s an a m e n d m e n t  that r e q u i r e s  the s t a t e  medical 

e x a m i n e r  to b e  n o t i f i e d  w h e n  a p e r s o n  dies w h i l e  in the c u s t o d y  of a 

m u n i c i p a l i t y  or a m u n i c i p a l  employee, as well as w h e n  t h e  p e r s o n  die s in the 

c u s t o d y  of th e  s t a t e  o r  an agent of the state. T h e r e  is r.o r e a s o n  to limit 

the d u t y  of n o t i f i c a t i o n  to in s t a n c e s  w h e n  a d e a t h  o c c u r s  in state c u s t o d y  ar.d 

n o t  require n o t i f i c a t i o n  w h - n  a d e a t h  o c c u r s  w h i l e  a p e r s o n  is in the custody 

of a m u n i c i p a l i t y .
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S e c t i o n  3 amends the state medi c a l  e x a m i n e r  s t a t u t e  to a u t h o r i z e  the

c o m m i s s i o n e r  of H e a l t h  & So c i a l  S er vices to a p p o i n t  local, regional, or 

d i s t r i c t  m e d i c a l  e x aminers to assist in p e r f o r m i n g  the d u t i e s  ot the m e d i c a l  

ex a miner. The d e p u t y  and a s s i s t a nt  state medi c a l  e x a m i n e r s  ar e  in the e x e m p t  

service. This is a lso set out in section 17 of the bill.

S e c t i o n  •? gives the s tate m e d i c a l  e x a m i n e r  a u t h o r i t y  to c o n t r a c t  w i t h

p h y s i c i a n s  a r o u n d  the state for as s i s t a n c e  in p e r f o r m i n g  the d u t i e s  of his

office.

S e c t i o n  5, a m e n d i n g  AS 12.65.020, represents the c o r e  of t h i s  b ill. It 

t r a n s f e r s  j u r i s d i c t i o n  ove r  the bodies of those w h o  d i e  u n a t t e n d e d  b y  a 

p h y s i c i a n  f r o m  c o ro n e r s  to the state m e d i ca l  exa m i n er .  T h e  s t a t e  m e d i c a l

e x a m i n e r  is a u t h o r i z e d  to v i e w  the remains of the d e c e a s e d  p e r s o n ,  p e r f o r m  a 

p e s t  m o r t e m  e x a m i n a t i o n,  and take a n y  o t h e r  action n e c e s s a r y  to m a k e  a p r o p e r  

d e t e r m i n a t i o n  of the cause of death, i n cluding t a k i n g  p o s s e s s i o n  of an y 

p r o p e r t y  d e e m e d  n e c e s s a r y  to the investigation. Th e  s t a t e  m e d i c a l  e x a m i n e r  is 

a u t h o r i z e d  to call upo n  p u b l i c  employees, including p e a c e  o f f i c e r s  a n d  v i l l a g e  

p u b l i c  sa f e t y  officers, to p r o v i d e  a s s i s t a n c e  n e c e s s a r y  to c o m p l e t e  the 

m e d i o a l  d e a t h  i n v estigation. If the e x a mi n e r  c o n c l u d e s  tha t d e a t h  m a y  h a v e  

b e e n  c a u s e d  b y  c r i m i n a l  means, a copy of the report of t n c  m e d i c a l  e x a m i n e r ' s  

fi n dings ar.d c o n c l u s i o n s  is to be s u b m i t t e d  to the d i s t r i c t  a t t o r n e y ,  w h o  is 

a u t h o r i z e d  to i n i t i a t e  criminal proceedings.

A n  a m e n d m e n t  to the bill extends the m e d i c a l  e x a m i n e r ' s  i m m u n i t y  to t h o s e  who 

ass is t  h i a  in p e r f o r m i n g  the duties of office.



S e c t i o n  6 c l a r i f i e s  t h a t  the s t a t e  wil l  p a y  the c o s t s  of t r a n s p o r t i n g  a b o d y  

to the l o c a t i o n  w h e r e  a p o s t  m o r t e m  e x a m i n a t i o n  is to be c o n d u c t e d ,  a n d  t h e n  

th e  c o s t s  of r e t u r n i n g  the b o d y  to the c o m m u n i t y  w h e r e  the d e a t h  o c c u r r e d  or 

to s u c h  o t h e r  l o c a t i o n  as r e l a t i v e s  m a y  r e q u e s t  to t h e  e x t e n t  that the c o s t s  

of suc h  t r a n s p o r t a t i o n  do not e x c e e d  the coats of r e t u r n i n g  th e  b o d y  to th e  

p l a c e  of death.

S e c t i o n  7 a u t h o r i z e s  the D e p a r t m e n t  of H e a l t h  and S o c i a l  S e r v i c e s  to p r o v i d e  

b u r i a l  or c r e m a t i o n  s e r v i c e s  for u n c l a i m e d  bodies.

S e c t i o n s  9 a n d  13 r e l a t e  to t h e  t a n g i b l e  p r o p e r t y  of a d e c e d e n t .  T h i s  b i l l  

o r i g i n a l l y  t r a n s f e r r e d  the f u n c t i o n s  of p u b l i c  a d m i n i s t r a t o r s  f r c m  th e 

j u d i c i a r y  to t h e  D e p a r t m e n t  of H e a l t h  » Social S e r v i c e s .  It has b e e n  

d e t e r m i n e d ,  h o w e ve r ,  that th e  t r a n s f e r  of t h e s e  f u n c t i o n s  p r e s e n t s  

c o m p l i c a t i o n s  t h a t  w i l l  r e q u i r e  a d d i t i o n a l  time to resolve. A c c o r d i n g l y ,  

u n d e r  thi s  C o m m i t t e e  S ub s t i t u t e ,  the j u d i c i a r y  wil l  c o n t i n u e  t o  p r o v i d e  the 

f u n c t i o n s  of t h e  p u b l i c  a d m i n i s t r a t o r ,

C-

S e c t i o n  9 c o d i f i e s  the e x i s t i n g  p r a c t i c e s  of p e r s o n s  w h o  a c t  as t e m p o r a r y  

c u s t o d i a n s  of p r o p e r t y  b e f o r e  a p e r s o n a l  r e p r e s e n t a t i v e  is a p p o i n t e d .  A t  th e  

sam e time, it c l a r i f i e s  the l e g a l  o b l i g a t i o n s  of t h e  r e s p e c t i v e  p a r t i e s  to 

m i n i m i z e  i s s u e s  of l i a b i l i t y  in t h e s e  s i t u a t i o n s .  T h e  c ourt s y s t e m  

a n t i c i p a t e s  a d o p t i n g  a n d  molting a v a i l a b l e  rorms for t e m p o r a r y  p r o p e r t y  

c u s t o d i a n s  to use.

*

S e c t i o n  9 c h a n g e s  a r e f e r e n c e  f r o m  the c o r o n e r  to t he  p u b l i c  a d m i n i s t r a t o r .

3



S e c t i o n  13 a d d r e s s e s  l i a b i l i t y  concerns r a i s e d  by l a w  e n f o r c e m e n t  o f f i c i a l s  

r e g a r d i n g  t h e ir  release of p r o p e r t y  f o l l ow i n g  a p e r s o n ' s  death. This s e c t i o n  

a u t h o r i s e s  d i s t r i c t  c o u r t  judges and m a g i s t r a t e s  to a p p o i n t  a p e r s o n  to take

t e m p o r a r y  c u s t o d y  of some o r  all of a d e c e a s e d  p e r s o n ' s  p r o p e r t y .  A  p e r s o n

w h o  is s e e k i n g  the r e l e a s e  of p r o p e r t y  f r o m  a l a w  e n f o r c e m e n t  a g e n c y  can be  

r e q u i r e d  b y  the a g e n c y  to obtain this court o r d e r / a p p o i n t m e n t ;  la w  e n f o r c e m e n t  

a g e n c i e s  w i l l  then be imm u n e  for actions t a k e n  in re s p o n : e  to the c o u r t  order. 

T h e  j u d i c i a r y  expe c t s  to adept fotms that w i l l  m a k e  tnis p r o c e s s  e a s y  an d  

q u i c k  to use.

S e c t i o n  1G of the b i l l  exempts from the p r o c u r e m e n t  c ode c o n t r a c t s  e n t e r e d  

into b y  the m e d i c a l  e x a m i n e r  wit h  hea l t h  c a r e  p r o v i d e r s  to a s s i s t  in m e d i c a l  

e x a m i n e r  f u n c t i o ns  -- suc h  as a c o n t r a s t  w i t h  a p h y s i c i a n  or a h o s p i t a l  ;n an

a r e a  o u t s i d e  of A n c h o r a g e  to d e t e r m i n e  the c a u s e  of d e a t h  n c e r t a i n  cases

p u b l i c  a d m i n i s t r a t o r  w i t h  l a w  firms to h a n d l e  the p r o b a t e  p r o c e e d i n g s .  T h i s  

r e p laces a p r o v i s i o n  in the original h i l l  t n a t  r e l a t e d  to p u b l i c  

a d m i n i s t r a t o r s '  c o n t r a c t s  for legal services, whi, n is no l o n g e r  n e e d e d  in 

v i e w  of the j u d i c i a r y  r e t a i n i n g  the pu b li c  a d m i n i s t r a t o r  functions.

T h e  r e m a i n i n g  s e ctions of the bill —  9, 10, 11, 12, 14, 15, a n d  13 —  a m e n d  

s t a t ut e s  in the c ri m i n a l  a n d  judicial cedes to d e l e t e  r e f e r e n c e s  to c o r o n e r s  

t ha t  arc no longer n e ce s s a r y .
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A p r i l  2, 1 9 9 6

S e n a t o r  R o b i n  L. T a y l o r  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1

Re: H o u s e  B i l l  5 2 0  r e l a t i n g  t o  d e a t h  i n v e s t i g a t i o n s  a n d  o t h e r

m a t t e r s

D e a r  S e n a t o r  T a y l o r :

I w i l l  n o t  b e  a b l e  t o  a t t e n d  t h e  l e g i s l a t i v e  t e l e c o n f e r e n c e  

s c h e d u l e d  o n  t h i s  b i l l  A p r i l  2, 1 9 9 6  a n d  a m  t h e r e f o r e  s u b m i t t i n g  

t h e s e  w r i t t e n  c o m m e n t s .

I a m  e x t r e m e l y  c o n c e r n e d  a b o u t  t h e  f e a t u r e s  o f  t h i s  b i l l  
t h a t  e l i m i n a t e  s o m e  i m p o r t a n t  f u n c t i o n s  of t h e  e x i s t i n g  C o r o n e r ' s  
o f f i c e  w i t h o u t  t r a n s f e r r i n g  t h o s e  f u n c t i o n s  t o  a n o t h e r  o f f i c e .

I n  p a r t i c u l a r ,  t h e r e  is n o  o n e  r e s p o n s i b l e  f o r  l o c a t i n g  a n d  

n o t i f y i n g  n e x t  o f  k i n  o r  s e c u r i n g  p r o p e r t y  u n t i l  t h e  h e i r s  c a n  
t a k e  p o s s e s s i o n .  T h e  p r o p o s e d  s t a t u t e  h a s  r e t a i n e d  a p u b l i c  
a d m i n i s t r a t o r .  H o w e v e r ,  t h e  p u b l i c  a d m i n i s t r a t o r  h a s  n o  a u t h o r i ­
t y  t o  a c t  s o o n e r  t h a n  t h i r t y  d a y s  a n d  t h e n  o n l y  in t h e  c a s e  o f  a n  
u n c l a i m e d  b o d y .  W i t h  n o  o n e  r e s p o n s i b l e  f o r  l o c a t i n g  a n d  n o t i f y ­
ing  f a m i l y ,  n o  r e s p o n s i b l e  p e r s o n  m a y  l e a r n  o f  t h e  d e a t h  s o o n  
e n o u g h  t o  p r e v e n t  l o s s  of p r o p e r t y .  F u r t h e r m o r e ,  t h e r e  m a y  be 
m o r e  u n c l a i m e d  b o d i e s  t h a n  a t  p r e s e n t  b e c a u s e  of l a c k  of n o t i c e .

T h e  C o r o n e r ' s  o f f i c e  h a s  b e e n  v e r y  s u c c e s s f u l  in l o c a t i n g  
h a r d  t o  f i n d  f a m i l y  m e m b e r s .  W i l l  t h i s  n o w  b e c o m e  a d e  f a c t o  
d u t y  o f  t h e  p o l i c e ,  t h e  m e d i c a l  e x a m i n e r  o r  t h e  f u n e r a l  h o m e ?  
C a n  a l a n d l o r d  g o  t h r o u g h  t h e  d e c e a s e d ' s  t h i n g s  t o  t r y  t o  c o n t a c t  
soinOGne t o  t a k e  r e s p o n s i b i l i t y  f o r  t h e  p r o p e r t y  o r  t h e  r e n t ?

T h e  C o r o n e r  h a s  a l s o  h a d  t h e  a u t h o r i t y  t o  p l a c e  a s e a l  o n  
t h e  h o u s e  o r  a p a r t m e n t .  T h i s  a c t i o n  o f t e n  g i v e s  e n o u g h  p r o t e c -  
t ’on. T h e  C o r o n e r  h a s  a l s o  t a k e n  c u s t o d y  of v a l u a ) l e  p r o p e r t y  

f o r  safek c o j - i n g .

S o m e  a t t e m p t  t o  d e a l  wit.!* t h e  p r o p e r t y  i s s u e  h a s  b e e n  m a d e  
in t h e  p r o p o s e d  s t a t u t e  b y  a u t h o r i z i n g  t h e  c o u r t  t o  a p p o i n t  .1 
t e m p o r a r y  c u s t o d i a n .  H o w e v e r ,  t h e  s t a t u t e  d o e s  n o t  a d d r e s s  w h o

RECEM,c0 
APR 8 1996
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is a n  " a p p r o p r i a t e  p e r s o n "  to b e  a p p o i n t e d  n o r  d o e s  it s a y  w h a t  
t h e  r i g h t s  a n d  d u t i e s  of t h a t  p e r s o n  ar e .  A  j u d g e  o r  m a g i s t r a t e  
is n o t  in a p o s i t i o n  t o  e i t h e r  i n v e s t i g a t e  " a p p r o p r i a t e n e s s "  of 

t h e  a p p l i c a n t  o r  g i v e  n o t i c e  t o  t h e  h e i r s .  T h e  c o u r t  w i l l  o n l y  
h a v e  b e f o r e  it t h e  a p p l i c a t i o n  of t h e  p e r s o n  s e e k i n g  c o n t r o l  of 
t h e  p r o p e r t y .  T h e  a f f i d a v i t  p r o c e d u r e ,  w h i c h  r e q u i r e s  t h e  
d r a f t i n g  o f  f u t u r e  c o u r t  r u l e s ,  is e v e n  m o r e  f l a w e d .  T h e  s t a t u t e  
g i v e s  n o  g u i d a n c e  t o  p e r m i t  a d o p t i o n  o f  r u l e s .  I h a v e  s e r v e d  
f o r  s e v e r a l  y e a r s  o n  t h e  P r o b a t e  R u l e s  C o m m i t t e e .  T h e  c o n s e n s u s  
o f  t h a t  g r o u p  h a s  b e e n  t o  a d o p t  r u l e s  c o n f o r m i n g  t o  s t a t u t e ,  n o t  

t o  w r i t e  r u l e s  in p l a c e  o f  a s t a t u t e .

T h i s  b i l l  h a s  n e v e r  b e e n  p r e s e n t e d  t o  t h e  P r o b a t e  R u l e s  
C o m m i t t e e  f o r  c o m m e n t  or, s o  f a r  a s  I k n o w ,  t o  a n y  o t h e r  b a r  
c o m m i t t e e .  It h a s  b e e n  d r a f t e d  w i t h o u t  a d e q u a t e  r e v i e w  b y  t h e  

p e o p l e  w h o  d e a l  w i t h  t h e s e  p r o b l e m s  o n  a r e g u l a r  b a s i s .

T h e  l o s s  o f  t h e  n o t i f i c a t i o n  a n d  p r o p e r t y  p r e s e r v a t i o n  
f u n c t i o n s  o f  t h e  C o r o n e r ' s  o f f i c e  w i l l  c a u s e  p r o b l e m s  f o r  r i c h  
a n d  p o o r  a l i k e .  T h e  e s t a t e s  o f  s i n g l e  p e o p l e  o f  e v e r y  w a l k  in 
l i f e  w i l l  b e  a f f e c t e d .  T h e  S e n a t e  s h o u l d  d e f e r  a c t i o n  o n  t h i s  

b i l l  u n t i l  t h e  p r o b l e m s  h a v e  L e e n  p r o p e r l y  a d d r e s s e d .

S i n c e r e l y ,

a _

Arne W i l l i s  I v a n o v

c c . S e n a t o r  D a v e  D o n l e y
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DEPT. OK H E A L T H  AND SOCIAL SERVICES

D IV IS IO N  O F  P U B L IC  HEAL TH

TONY KNOWLES, GOVERNOR

P.O. BOX 110610 
JUNEAU. ALASKA 99811-0010 
PHONE: (907)405-3090
FAX: <907)536-1077

M  E M  O  R A N D II M
DATE: M arch 16, 1996

T O :  Susan Taylor
Budget Analyst 
Legislative Finance

FROM: Sharon K Lowe
Administrative Officer 
Division o f  Public Health

S U B J E C T :  Num ber o f  Autopsies Performed by the State Medical Examiner

You requested the number o f  autopsies performed by the State Medical Examiner and the 
Deputy  Medical Examiner since their date o f  hire

The State Medical Examiner was hired on March 16, 1994, and the deputy on December 
5, 1994. During FY95 the office kept track o f  the number o f  autopsies as a collective 
num ber and did not distinguish as to who performed the operation, Attached are graphs 
showing the number o f  autopsies versus inspections versus consultations for the periods o f  
July through December, 1994 and January through June, 1995. There w ere a total o f  839 
eases in FY 95 with 36S autopsies, 268 inspections and 203 consultations

T h e  breakout for workload among the physicians is as follows:

Autopsies Inspections Consults Total
Michael Propst, M D 77 125 125 327

N orm an 1 hompson, M D 81 36 100 217

Michael Stewart, M D 17 3 jQ z 20
Total 175 164 225 564

Dr. Stewart is a contract pathologist located in Ketchikan He performs those autopsies 
for deaths which occurs in Sitka or south and arc o f  a more general nature. Dr. 
T hom pson are assigned the more difficult cases, freeing the State Medical Examiner for 
the necessary administrative tasks that he must perform
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Program Expenditures 
FY 9G Budgeted

1200 -----------------------------------

□  Dollars In T housands

Autopsies Performed FY88 to FY95 
(FY 96 is Year to Date)

1000 -----------------------------------------------------

a  Autopsies

Autopsies arc  defined as opening any or all portions o f  the body, inspections arc external 
examinations only, and consultations arc cases where the medical cxamincr(s) consults 
with the co roner  to  determine if there is enough cause to  do an external examination o r  
autopsy. T he  State  Medical Examiner (SM E) is responsible for determining whether an 
autopsy o r  o ther  less intrusive post-m ortem  examination is required to  establish cause and 
m anner o f  death  in cases referred to  the Medical Examiner by coroners. The decision o f  
the  SM E  concerning the need for an autopsy is made on the basis o f  facts surrounding the 
death and the medical examiner’s professional medical judgment. If. based on the facts 
established in the death  investigation, cause and manner o f  death can be conclusively 
established without an autopsy, no autopsy will be performed.

Close coopera tion  between coroners, law enforcement personnel and the Medical 
Examiner is obviously critical to an effective death investigation system The Departments 
o f  Health & Social Services and Public Safety and the Alaska Court System have worked



Susan Taylor 
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closely together to  implement the new Medical Examiner system. Coroners arc 
encouraged to refer eases to the SM E for consultation, and general guidelines have 
developed along national models and practice to aid the coroners in working effectively 
with the Medical Examiner. These guidelines do not limit the types o f  eases which can  be 
r ferrcd to the Medical Examiner or limit the coroner’s consultation with the Medical 
.xamincr.

The largest controllable expenses in the SM E program are the transportation o f  human 
remains for examination and the mandated embalming and restoration costs associated 
with autopsies. The guidelines provide a means o f  ensuring that autopsies arc performed 
only when necessary to  satisiy public interests The arc not rigid criteria and arc used 
along with facts gained in the death investigation and consultation with coroners and law 
enforcement personnel to determine the need for an autopsy, but do provide screening 
criteria to  control program quality and costs.

The decision as to  where post-mortem examinations will be conducted is made, for the 
most part, on an economic basis. M ost autopsies are performed in Anchorage by the 
S ta te  Medical Examiner staff. For the first time in the history o f  the Post M ortem 
Exam ination/State Medical Examiner budget, we are projecting that it will not be 
necessary to  request a supplemental or RP in order for the component to  complete the 
year. This is due to  Dr. P ropst’s tightening o f  the requirements which lead to 
transporta tion o f  human remains and autopsy.

Gaining control over the  costs associated with post-mortem examinations was among the 
primary reasons for establishing the State Medical Examiner. Prior to September 1, 1993 
w hen  the Legislative amended AS 12 65 to establish the SM E, the decision as to whether 
a  post-m ortem  examination was required was made by the coroners. The guidelines used 
by the coroners for determining when an autopsy was required directed them to obtain an 
autop-.y in most eases. Coroners had no mechanism to obtain medical consultation to  help 
them  establish cause o f  death short o f  obtaining an autopsy. The coroners had no fiscal 
responsibility and no incentive to limit the number o f  autopsies performed Their 
responsibilities tend to  guide them to order autopsies as a precaution

Private pathologists w ho performed post-mortem examinations had no established 
mechanism to provide consultation to coroners outside the autopsy process. There w ere  
no standards for the  autopsies performed by the private pathologists and no financial o r  
legal incentives for them to limit the number o f  autopsies o r  to perform less intrusive and 
less costly examinations.

T he  Department o f  Health & Social Services had sole responsibility for paying the cos ts  o f  
post-m ortem  examinations as well as associated transportation, embalming and restoration 
costs. Hut DH SS had no decision-making authority, the department simply paid the 
vendors with little oversight
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Since his appointment as State Medical Examiner, Dr. Michael Propst has implemented a 
wide range o f  administrative measures to establish fiscal and program accountability. This 
has a llowed the program  to operate in FY 96 within the appropriation for the first time.
As the  S M E  program evolves, it is expected that local and regional phvsician Medical 
Exam iners and lay Medical Examiner investigators will be recruited and trained (in a 
curriculum  similar to  the program which has been developed in New Mexico). This 
developm ent will be aided by the passage o f  I IB 520 which would clearly establish the 
authority  for the SM E to  appoint regional medical examiners and further define Alaska’s 
death investigation system This bill would establish a unified death investigation system 
with the executive branch and eliminate the confusion and inefficiencies in our current 
system resulting from overlap in roles and rcspon...bilities and duplication o f  effort by the 
coroners  and the State Medical Examiner.

W e believe this bill would establish a medical death investigation system that will better 
support both  criminal justice and public health efforts. By placing investigative 
responsibility and authority in the SM E where the forensic expertise exists to establish the 
cause  and m anner o f  death, the bill would reduce the possibility o f  errors and oversights in 
death investigations which might otherwise jeopardize a criminal prosecution or fail to 
identify a public health threat. These changes would also further enhance our ability to 
control program  costs.

It is interesting to  note that FY 95 was the first year in which the costs from the 
D epartm ents  o f  Public Safety and Health & Social Services were combined. Prior to that 
time, the  costs  arc only those associated with the DIISS portion o f  the program The bill 
currently before the Legislature will combine the costs from the Court System to give us a 
m ore efficient system.

cc: Dr. Peter M Nakamura, Director
Janet Clarke, Director
Dr. Michael T. Propst, State Medical Examiner
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JACKSON CONSTRUCTION
2 4 1  A tp on  

SOLDOTNA . ALASKA 9 9 6 6 9  
PHONE  2 6 2 - 4 4 8 3

I r o s p o c t f u l l /  ank you do /ill you c a n  to d o f c n t  any m o v e m o n t  
or bill c a l l i n g  for a "CONFERENCE of THE S T A T E S " .

I b e l i o v e  t h i s  to bo a s u b v e r s i v e  o f f o r t  to o m o n d  the 

c o n s t i t u t i o n .

T h o  c o n s t i t u t i o n  of the U n i t o d  S t a t o u  is not f l a w e d  or in 
no o d  of any cha n g e s .

All th a t  is n o o d o d  for a b a l a n c e d  b u d g o t  is for our o l o c t e d  
r e p r o u o n t a t i v o n  to c o n f i n e  s p e n d i n g  a p p r o p r i a t i o n  to t h o s o  
p r o v i d o d  for in tho c o n s t i t u t i o n  as it is w r i t t o n .

T h o  o n c l o s o d  c l i p p i n g  is but o n o  of t h o u s a n d s  of e x a m p l e s  of 
g o v e r n m e n t  run amuck, c l e a r l y  i l l u s t r a t i n g  tho a b s u r d  a n d  
o b s c e n e  a c t i o n s  l e ading to national b a n k r u p t c y  as well 
c a u s i n g  a gut w r e n c h i n g  d i s t r u s t  for all g o v e r n m e n t  in 
g o n o r a l .

A s  tho a r t i c l e  p o i n t s  out, tho e;.t-Mated 8 2  b u l l i o n  a n n u a l  
c o o t  for this tho f t  is not i n c l u d i n g  tho a s s o c i a t e d  tax 
b r e a k s  that m o s t  likely a r e  of tho carr.o m a g n i t u d o  if not 
m o r e .

It w o u l d  not ta k e  a a i n  s u r g e o n  to f i g u r o  o u t  that 
e l i m i n a t i n g  on l y  throe or four s i milar p r o g r a m s  w o u l d  s u f f i c e  
t o  b a l l o n c e  tho b u d g e t .

R e s p e c t f u l l y  I m m .

L*
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SPONSOR STATEMENT

The purpose o f HJR-30 is to petition the Congress o f  the United states to 
prepare and present to the legislatures o f  all the states an amendment tc the 
Constitution o f  the United States. This amendment would prohibit the 
Supreme Court or any inferior court o f  the United States, from ordering a 
state or political subdi vision of a state to levy or increase taxes.
'fhc resolution comes about as the only means to address the problem o f  the 
courts mandating imposition of taxes by judicial edict. This effort was 
brought about by a court case in Missouri, whereby the Supreme Court 
mandated the city o f  Kansas City to charge a tax to fund desegregation 
expenses ordered by the courts.
Previous to that time the courts had addressed the power o f taxation in the 
following opinions.
In People v. Baltimore &  Ohio Southwestern Railway Co., 187 N .E .(1933):
Courts will not interfere with the excicise o f  sound business judgment on the 
part o f taxing authorities, but will intervene only to prevent a clear abuse by 
such office o f  their discretionary powers.
Marion anu M. Ry. Co. v. Alexander County, 64 P. 978 (1901)
The authority to levy taxes is an extraordinary' one. It is never left to 
implication, unless it is a necessary implication. Its warrant must be clearly 
found in the act o f  the legislature...when there is a reasonable doubt as to its 
(authority to levy taxes) existence the right must be denied.
Appeal o f  School District o f  City o f  Allentown, 87 A .2d 480 (1952 )
Neither municipalities nor school districts are sovereigns, and they have no 
original or fundamental power o f legislation or taxation, but have onl> the 
right and power to enact those legislative and tax ordinances or resolutions 
which arc authorized by the act o f  the legislature.

SPONSOR STATEMENT



Burris v. Wilkcrson, 310 F.Supp. 572 (W .D . Va. 1969) affirmed 397 U.S.
4 4 ,9 0  S.Ct. 8 1 2 (1 9 7 0 ) .
The courts have uoiiiiwr the knowledge, nor the means, nor the power to tailor 
the public moneys to fit .he varying needs.....
Missouri v. Jenkins, 110 S.Ct. 1651 (1990): is not a “ so what”  case as 
Representative Finklcstcin stated on the House floor. It is a case that 
reverses decisions o f  courts for two hundred years and allows the Supreme 
Court to legislate tax laws throughout misinterpretation o f  the Constitution.

Presently there arc ten states which have introduced a similar resolution.
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1 lie Case For A Constitutional Amendment 
To Limit The Power To Tax Which Has Been 

Assumed By The Federal Courts
J ] y  J o h n  R .  S l o c f f l c r

S U P P O R T IN G  D O C U M E N T S



E A G L E  E I I T E R  I S E S 0 0 0 0 0 0 2 P . 0 7

The Case For A Constitutional Amendment 
To Limit The Power To Tax Which Has Been 

Assumed By The Federal Courts
Hy J o h n  R. Stocfflcr

Alexander Bickcl in his book The Least Dangerous Branch 
makes the following observation regarding those who embrace what lie calls 
the utility o f  benevolent illusions and the justification for creating them. Such 
individuals, he wrote, believe that, " The people of a democracy must be 
mercifully soothed when they find themselves ruled, to whatever extent, by 
the nine (justices) o f  the Supreme Court. (They) know what the people 
imagine. (The people) imagine that they rule themselves, and they imagine 
Marbury v. Madison. To the extent that this is not so, some explanation 
perhaps may be found or even made up. It would be no sin. It has been done 
before.

"Rut", Mr. Bickcl notes, "this is very dangerous. What is even more 
ominous, (is) the illusion (thus created) may engulf its maker and breed, as it 
has occasionally done, (a ) free-ranging "activist'’ government by the judiciary. 
Such government is incompatible on principle with democratic institutions." 
1.

Hie United States Supreme Court and other federal courts do in fact 
pose a threat to representative government. All too often their rulings and 
decrees are attempts at judicial illusion; and all too often they succeed. 
Rulings and decrees from the courts today seem more often to reflect the 
social, economic and moral views of what the editorial board o f  the St. 
Louis Post Dispatch  and the American Civil Liberties Union believe 
America should be than the unequivocal and uncompromising guidelines for a 
democratic republic which were clearly spelled out by the founding fathers in 
the United States Constitution. Such rulings and decrees only enhance the 
political power ot the courts while diminishing those o f the people through 
their duly elected representatives in the legislative bianch o f  government.

As I see it there arc three souiccs o f power which control 
government; these arc the power to legislate, the power of the sword and the

t
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power o f  the purse. These are political powers. In any democratically elected 
government these political powers must remain in the hands o f that branch 
closest to the people, the legislative branch of government, if representative
government is to survive.

In addressing the Missouri General Assembly in 1782 Robert I. 
Donnelly, then Chief Justice stated, "1 profoundly respect the United States 
Supreme Court as an institution. However, even the United States Supreme 
Court should not be permitted to wield power it was never given. The greed 
for power has surfaced from time-to-timc in all civilizations. The luiiqucncss 
o f  our present concern is that the disease has cropped out among the judges, 
where one would least expect it." 2. T1 is power grab, if left unchallenged, 
can only lead to a substantial lessening of those ties which bind our 
republican form o f government, and the potential for the establishment o f  a 
judicial oligarchy which, despite any assurances to the contrary, will be 
anything but benign.

I stated earlier that there are three sources o f  political power which I 
believe control government, and while the subject of my talk deals with die 
power to tax which the federal courts have seized and what action needs to be 
done to address it, I feel it is also necessary to discuss ways in which the 
judiciary l.as reached into those two other areas of legislative power to 
support my contention that a pattern o f judicial activism and usurpation is not 
only alive, but a real and growing threat to representative government.

First let me discuss the usurpation o f  legislative power by die federal 
judiciary.

In 1717 Bishop Hoadly stated, "(W)hoever hath an absolute authority 
to interpret any written or spoken laws it is he who is truly the lawgiver, to all 
intents and purposes, and not the person who first wrote them " 3. Today, the 
federal judiciary has taken upon itself the power to legislate by interpretation. 
Justice Holmes noted this in his i 930 dissent in HaUhvm v». M issou ri, lie 
stated, "1 have not yet adequately expressed the more than anxiety that I feel 
at the ever incteasing scope given to the Fourteenth Amendment in cutting 
down what I believe to he die constitutional rights o f  the States...I cannot 
believe that the Amendment was intended to give us carte blanche to embody 
our economic and moral beliefs in its prohibitions.” 4. He could have been 
echoing the thoughts o f  Alexander Hamilton in F e d e ra lis t  7$  when lie 
wrote, "It can be o f  no weight to say that the courts, on the pretense o f  
repugnancy, may substitute their own pleasure to the constitutional intent o f  
the legislature." Courts today, however, make no pretense concerning their
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social or economic views and continue to claim the sole constitutional right to 
interpret the constitution in order to achieve such views and objectives. 
Alexander nickel's observations led him to write that the judiciary sees itself 
as having an intellect and judgment superior to elected officials. Elected 
officials, he claimed, are viewed as, "(S)pokesmen for the expedient short-run 
solutions while judges (have) a greater capacity to deal with principles o f  long 
run importance. Courts," he continues, "have certain capacities for dealing 
with matters o f  principle that legislatures and executives do not possess. 
Judges have, or should have, the leisure, the training and the insulation to 
follow the ways o f  the scholar in pursuing the cnd3 of government." 5. To  
support their claim to a constitutional right to make law they refer back to 
John Marshall's often cited opinion in the case o f  A7Cirbury v. Madison, 
however they neglect the fact that by John Marshall's own admission his 
"assertions o f judicial supremacy were mere arb ite r (beta, i.e. private 
expressions o f  opinion that did not form a part of the decision, the ratio 

JesciJcnJi, o f the case." 6. More recently the United States Supreme Court, 
in the 1958 case o f  Cooper v. Aaron, declared its decisions to be, "(T)hc 
supreme law o f  the land , and of binding effect upon (all) the States." 7. Such 
self-serving declaiations bring to mind these words o f  Abraham Lincoln from 
his first inaugural address, "If the policy o f  the government upon vital 
questions affecting the whole people, is to be irrevocably fixed by decisions 
o f  the Supreme Couit...thc people will have ceased to be their own nilcr, 
having to that extent practically resigned their government into the hands o f  
that eminent tribunal." 8.

"The Constitution", writes Joseph Sobran," was meant to assure us dial 
every act o f  the federal government would be clearly traceable to »i general 
heading: coining money, declaring war, providing postal s cm cc  and a few 
other broad yet well-defined powers. Ii didn't leave much room for 
discretionary authority." 9. Today, however, the courts make law b> judicial 
decree. Said Benjamin Cnrdozo in his book, The Nature of The Judicial 
T ro c a rs , "I take judge made law as one of the existing realities o f  life " 10. 

Judicial opinions then become the law of the land with no legislative input or 
stamp o f  approval from those who should be the guardians o f  our 
republic...the Congress o f  The United States Shouldn't we expect the 
Congress to step in and invoke their powet to reign in the federal judiciary's 
appellate powers as spelled out under Article III? I think we should But, 
based on the record, if we plan on counting on those piotiaslinaling and 
pontificating Pontious Pilatcs o f politics to stand up for us, we had better

3
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think again. Consider this observation by Federal Judge Arthur Stanley, Jr., 
"I've been called on to do tilings that 1 felt properly should have fallen within 
the legislative Field. 1 have a sneaking impression that Congress deliberately 
creates situations to avoid making decisions itself." 11.

At this point let me suggest to those who may be thinking that the 
solution to Congress’ inaction is to cleit a particular brand of politician or 
party to office. I wish it were that simple. Sure, we can change parties in the 
White House or in the United States Congress but political victories arc 
meaningless if an activist Court will nullify any law it deems to be 
"unconstitutional” with arguments which, however ingenious, have no relation 
to the Constitution.

To many, the most blatant example o f ongoing legislative activism by 
the federal judiciary is the ever increasing use by the courts o f  the Fourteenth 
Amendment to excise, the Dill o f Rights. It was the 1925 ease o f  G it lo w  v. 
The P e o p le  O f  N e w  Y ork  which, for many, stands as the landmark ease in 
which the Supreme Court accomplished this The Court stated, 
"(W)c...assume that freedom of speech and of the press—which arc protected 
by the First Amendment from abridgment by Congrcss-arc among t lr  
fundamental "liberties" protected by the Fourteenth Amendment” . 12. You 
may recall that the Bill o f  Rights as written was to apply to the federal 
gov . uncut not the states This is because the founding fathers had a deep 
and abiding tear o f a strong central government Although this may have been 
the founding fathers’ intent it has not inhibited the federal judicia y today as 
they continue, through subjective rulings and decrees, to amend the United 
States Constitution whenever they deem it necessary to contour, to (heir own 
economic or moral view of what they believe America should be.

One o f  the more notorious examples o f judicial legislating is the 
Court's insistence that the First Amendment's wording giants to the court the 
authority to declare that the term "separation o f  church and state” is a 
constitutional imperative. Using this logic the Courts have removed any 
vestige o f  G od  from the classroom You may agree with this or you nny not, 
but it is not the right o f  any court to use the Fourteenth Amendment to 
temporarily set aside any part o f the Dill o f  Rights in pursuit o f  a pragmatic 
philosophical objective The founding fathers provided a method for change, 
it is called the amendment process, a part o f  the Constitution the judiciary 
ignoics when it suits their purpose. And while all tins is taking place, 
members o f  Congress, who have sworn to protect and defend the Constitution 
from ail enemies foreign and domestic, sit upon thcii collective hands

*
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claiming that it is not their place to challenge the courts inasmuch as they 
view them as the ultimate arbiters o f  Constitutional intent. Oh, reully / They 
would do well to barken to the words of President Andrew Jackson, one 
known to not mince words when it came to the Court. On July 10, 1832 he 
stated, "Each public officer who takes an oath to support the Constitution 
swears that he will support it as he understands it, and not as it is understood 
by others. The (judiciary's) authority must not (be) permitted to control the 
Congress or the Executive when acting in their legislative capacities, but to 
have only such influence as the force of their reasoning may deserve." 13. 

(emphasis mine)
As to the power of the sword Article 1, Section 8 o f  the Constitution 

grants to Congress alone the authority, or power "to raise and support armies'; 
'to provide and maintain a Navy'; and 'To make Rules for the Government and 
Regulation of the land and naval forces '" In F e d e ra lis t  78 Alexander 
Hamilton addressed colonists' concerns over a strong federal judiciary. "The 
judiciary", he proclaimed, " has no influence over either the sword or the 
purse". Thai was the intent o f the Founding Fathers, but today, whatever the 
couits want is a constitutional imperative while everything they choose to 
oppose is unconstitutional.

Recently the federal judiciary has begun to take upon itself the 
responsibility for our nation's defense readiness. While nowhere under Article 
III will one find such power granted to the courts this has not deterred them 
for even a millisecond. Having taken unto themselves the power to legislate 
by decree they have now begun a quest to acquitc the political power o f  the 
sword to achieve subjective goals.

In an Associated Press report o f Tuesday, October 19, 1993 it was 
noted that the Supreme Court agreed to decide whether states and 
communities hard hit by cuts in defense spending may challenge military base 
closings in court. The justices indicated that they would review a federal 
appeals court ruling which let local officials and union members try to 
overturn the government's decision to close the Philadelphia Naval Shipyard. 
Lawsuits, ’he report continued, over individual base closings would upset the 
process Congress adopted for making such politically difficult decisions. 
While the loss o f  jobs is a tragedy it is not the responsibility o f the courts to 
interfere with political decisions made by Congress as they carry' out the 
responsibilities delegated to them under Article I, Section 8 o f  the 
Constitution. The responsibility for our nation's defense rests with the 
legislative branch o f  government alone, and nowhere i*> the Constitution is


