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STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Date:  _2/23/96

FISCAL NOTE

BILL NO: HB 392 am

..Community. St Regional Affairs

Title:  An Act relating to the reinstatement ol rliy BHU: none
solved Native village corporations... Component: none

Sponsor: Rep Ivan

Requestor:  Senate C&RA COMPONENT SERIAL NO.

EXPENDITURES/REVENUES: (Thouinnris of Dollnrs| (inflation not included)
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STATE OF ALASKA

19% LEGISLATIVE SESSION
Revision Late:
Title:

Sponsor:
Requestor:

Representative lvan

Expenditures/Revenues
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
JIAND &STRUCTURES
iGRANTS. CLAIMS
(MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES
CHANGE IN REVENUES

FUND SOURCE

Nativo Corp Oiroctor Classification

FY 97

FISCAL NOTE

BILL NO. MM }92 am

Department; Commerce and Economic Development
BRU: Banking. Secunlies and Corporations
Component: Banking. Secuntios and Corporations

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 98 FY 99 FYOO

oo

0.0 0.0 0.0 0.0

00 0.0 00 0.0

iThousands of Dollars)

1002 Federal Reccds
1003 GF Match

1004 Gonoral Fund

1005 GF.Program Receipts
j1006 GFMHTIA

10lhot

TOTAL

Estimate of any current year (FY 96) cost: S
POSITIONS

FULL-TIME

PART-TIME

| TEMPORARY

ANALYSIS:

Propared by:
Drvtwxv

Approved by Commissioner Wiliam L Heneieyy”/~/ /s
Commerce and Economic Development

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Agency

Wifca F. Kirkpatrick. Directs/
Banking, Socunitea and Corporationa

00 00 00 00

00

(Attach a separate pago if necessary)
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For furthor distribution information, cal the Governor's Legislative Office
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£C2SiU] Inlenm
Alaska Stale Capital P.0. Box 137
Juneau. Alaska 99801-1182 Aklak, Alaska 99552
Phone: (907) 465-4942 Phone: (907) 765-7526

Representative lvan M lvan

MEMORANDUM
TO: Representative Porter, Chair
and Mouse Judiciary Committee Members
FROM: Representative Ivan
DATE: Januaiy.'il, 1996
RE: HB 392

HR 31)2, relating to the aflinnative vote necessary to amend the articles of
incorporation ol'Native village corporations to authorize the classification of
directors, was heard in the House Judiciary Committee on Monday, January 21),

At the hearing, a question was raised in regards to why sec. 10, ch 166, SLA 1988
and sec. 57, ch. 50, SLA 1989 were not codified (as part of the permanent Alaska

Statutes).

Enclosed is a copy of a memorandum my ollice received from Theresa Bannister,
Legislative Counsel, that addresses the above issue.
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

007) 465-3067 or 465-24C0 STATE OF ALASKA
=AX (9071 465-2029 120 Sflward Street. Suite 409
Mail Stoo 3101 Juneau. Alaska 99801-2105
MEMNuA\ DIl M Januurv 30. 19%
SUBJECT: Coditication of sections amended in HB 392

(Work Order No. 9-f.S144.S O
TO: Representative Ivan lvan

FROM: rhercsa Bannister
Legislative Counsel

You have asked why sec. 10. ch 106. SLA 1988 and sec. 57. ch. 50. SLA 1989 weren't
codified (numbered os pan of the permanent Alaska Statutes) and whether they should be.
After a review of the sections it is not apparent why they were not coditied initially.

Tne two sections are transition sections between the old corporations code tAS 10.051ar.u
the new code (AS 10.061 Transition sections are usually temporary in nature and not
coditied. Section 10 requires existing corporations to continue with the former code's two-
thirds vote requirement to amend thetr articles of incorporation, unless the corporation elects
by the two-thirds vote to fall under the new code’s lower majority vote approval. ¢ ion 57
amem's sec. 10 to allow certain Native corpora'‘ions incorporated under the former code to
use a majority vote to amend their articles to add a provision about director liability.

As you can sec. these two sections arc not temporary in nature. They could continue to affect
corporations indefinitely. Therefore, it would be appropriate to codify them in permanent
law. Tins would not change their content or effect, but would merely place them with the
other permanent statutes.

This codification can be accomplished by the revisor of statutes without further action by the
legislature. Under AS 01.05.031, trie rcvisor of statutes has the authority to revise tor
consolidation into the Alaska Statutes all laws of a general and permanent nature and all laws
of a temporary or special nature enacted by the legislature. The rcvisor is authorized to
accomplish this by, jnong oilier things, renumbering sections, parts of sections, articles,

chapters, and titles.

The rcvisor is already aware that these two sections may need to be codified. 1fyou would
like her do so, you can contact her and suggest that it be done.



Representative Ivan Ivan
January 30. 1996
Page 2

You do not need to chant", your bill. 11B 392. at this time. It'your bill becomes law and the
revisor codities the two sections, she can codify your new provision as well.

If | may be of further assistance, please advise.

TLB :;1b
96-04“ kib
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Scasleu I
Alaska Stale Capital
.Juneau. Alaska 99801-1182
Phone: (007) 485-4942

Interim
P.O. Box 197
Aklak. Alaska 99552
Phone: (997) 765-7520

Representative Ivan M. lvan

MEMORANDUM

TO: Senator Robin Taylor, Chair
Senate Judiciary Committee

FROM: Representative lvan M. Ivan /
DATE: February 26, 1996
RE: Scheduling of Mouse Hill 692 am

Please consider this request to hear House Hill 31)2 am: An Act relating to the
reinstatement ol dissolved Native village corporations, and to the affirmative vote
necessary to amend the articles of incorporation of Native village corporations to

authorize the classification of directors.

Section lofthe lull allows Native village corporations that have been involuntarily
dissolved by the State to he reinstated under the law, one year after the effective
date of this act. In 199-1, HB 71 added a provision under AS 10.06.960 (i) offering a
one year opportunity for involuntarily dissolved village corporations to reinstate.
According to the Division of Hanking. Securities and Corporations, there remain five
Native village corporations that did not lake advantage of the reinstatement. Those
corporations are Oscarville Native Corporation. Tulkisarmute. Inc., Cully
Corporation. Ohog Incorporated, and Tho Crouse Creek Corporation.

Section 2 amends the Alaska Corporations Code to authorize ANCSA village
corporations to provide for Hoard of Director classification in their bylaws. If
enacted, House Hill 7192 would allow ANCSA village corporations to amend their
articles of incorporation to authorize a classified or staggered term hoard of
directors hv a majority vote of the shares represented at a meeting of shareholders.
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Under current law, for those villages which did not have classified hoards in place
by July 1, 1989, such an amendment requires a vote of two-thirds ofall outstanding
shares entitled to vote. This is often difficult for village corporations to achieve.
House Bill 692 rectifies that situation. Alaska Federation of Natives (AFN)

supports House Bill 692 am.

House Bill 692 am was heard and passed out of the Senate Community and
Regional Affairs Committee on Monday, February 20, 1990. Attached is a copy of
tlu* S (CRA) committee report.

Thank you for your consideration of my request. Backup material for this hill will
be provided to your aide, ifyou require further information or have any questions,
please contact myselfor my aide, Fat Walker.



SENATE COMMITTEE REPORT
First Committee of Referral

DATE: 2/13/96 FURTHER: Judiciary

DATE TURNED INTO OFFICE.

The Community S Regional Affairs Committee considered HOUSE BILL NO. 392 am

Relating to the reinstatement of dissolved Native village corporations, and tc the affirmative vote
necessary to amend the articles of incorporation cf Native village corporations to authorize the

classification of directors.

and recommends: Senate Bill:
(| same title
] be replaced with Cs [ j new title
House Bill:

[ ]same title

] adopt previous CS__
[ j technical title
] attached amcndmcnt(s) [ j new: SCR*
] adopt Letter of Intent by _ .Committee
] further referral to the Committee
NOTE(S): PREVIOUS FISCAL NOTE(S):*
Department

[ ]APPROPRIATION -no fiscal note eInclude fiscal notes accompanying Governor's bill



SENATE COMMITTEE REPORT
DATE: 2/28/96 DATE TURNED INTO OFFICE: _JLIIiE£ _I££
The Judiciary Committee considered HOUSE BILL NO. 392 am
Relating to the reinstatement of dissolved Native village corporations, and to the affirmative vote

necessary to amend the articles of incorporation of Native village corporations to authorize the
classification of directors.

and recommends: Senate Bill:
| ‘Sp&me title
| | Ik replaced with cs ( ) | inew tide
House Bill:
I | adopt previous CS f ) |<*-Hflnie title
j j technical change
I | attached amendment(s) j | new: SCR*
I | adopt Letter ol Intent by Committee
I | lunhcr referral to the Committee
NF.W FISCAL NOILISI: PREVIOUS FISCAL NOTEfS):*
Dc|Uflincnt Dale Zero  Frscal Depanmeni Date Zero Fiscal
1 for
m 1]
r-Arr9

I | APPROPRIATION < no fiscal note 'ilKludc riMiil niHrs tffrnmnanunr lium iw r a liill






FISCAL NOTE

STATE OF ALASKA BILL NO: HB 433
1996 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Public Safely

Title: Eavesdropping BRU: Alaska Slate Troopers
Component: Detachments & CfB

Sponsor: Rules Committee

Requestor: House Slate Affairs COMPONENT SERIAL NO. 0799 & O0H3Q

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 97 FY nrt FY 99 FYO0O0 FY 01
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING «0- . -o- *0- *0. -0-
[ capital 0* 0- m0.1 -0- 1 0-
CHANCE INREVEN UES( ) 0 0. 0 - -n. en.

flavanuaCoda |

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Proaram
1006 GF/MHTIA

Other
total -Nn. -n. n- HO.

Estimate of current year (FY 95) impact: S

FY 02

19*

POSITIONS:
FULL-TIME 0 0 o n 0 0
PART-TIME n 0 n 0 0 0
TEMPORARY 0 n n 0 n 9
ANALYSIS: (Attach a separate page if necessary.)
Thu bill docs not have a fiscal impact on the D.suion of Al.vka Slate Troopers.
Prepared By: I.t. Danl.owdcn Phone  46S-SS0S
Division: Alaska State Troopers Date: February 2. 1996
Approved by Commissioner: V ) .q AN T.s Date: J T 7C
Agency: Ronald I. Pile. Department of Public Safety
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For furlhr . . . '
ikhm FISCAL NO i Pagotcl t



STATE OF ALASKA

1996 LEGISLATIVE SESSION

Revision Dato
Title Eavesdropping
Sponsor: Rules Committee

Requestor:  Governor

FISCAL NOTE

Dept. Affected

Component

BIL.L
NO:

Public Safety
DPS Statewide Support
Commissioner's Office

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 97
PERSONAL SERV...ES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPE,IATING -0-
CAPITAL EXPENDITURES -0-

CHANGE IN REVENUES ( -0-
>

Ravanua
Coda

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1005 GF/MHTfA

Other

TOTAL 0

Estimate of current year (FY 95) impact S
POSITIONS

FULL-TIME 0
PART-TIME
TEMPORARY 0

ANALYSIS (Attach a separate page if necessary )

No fiscal impact is anticipated to the Department of Public Safety

Prepared B
P y Commissioner

Division Commissioner's Office
Approved by Commissioner sQ .r
Agency /</% Rcnatd |

COMPONENT SERIAL NO. 0523
FY 90 FY 99 FYOO FY 01

0 0 -0
-0- -0- -0-
-0- «0- -0-
o Q 0-
0 0
0
0 0 0

Phone *555-53”

Sandy Perry-Provcsf. Special Assistant to the

a

Date 1/3f96

I1j1 9c

-0-

FY 02

*0.

One Cepf of Pub”c Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call tho Governor s Lc{ s'ativo Office
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CSfor House Hill 433 (JUD)

“An Act relating to an exemption to the unauthorized publication or use ofcommunications
and the prohibition against eavesdroppingfor certain law enforcement activities”

» Authorized law enforcement officers to monitor a persons conversations in limited crisis situations

e Current law prohibits surreptitious eavesdropping on a private conversation without the consent of one of
the parties to the conversation. In an emergency (for example, where a suspect had barricaded with a
hostage), law enforcement officers need to communicate with the suspect and, if possible, monitor the

suspect’s communication with others. Monitoring such communications can give valuable information to
law enforcement officers to help defuse potentially dangerous situations.

Amends AS 42.20.320 (a) Exemptions. Adds intercepting, listening, or recording of communications of a
person who is barricaded an refusing to surrender, holding a hostage, or threatening to use an explosive by a
peace officer tot he list of exemptions to the eavesdropping statutes.

Ilouse Bill 433 was introduced by the Governor on behalf of law enforcement statewide

Anchorage Police Department is strong proponent of this legislation

HB 433 was heard in the House State Affairs Committee and moved out with individual recommendations
on February 9. 1996 (2 do pass; 2 no rcc)

HB 433 moved out of House Judiciary on February 28, 1996 with a Committee substitute and individual
recommendations (3 do pass; 3 no rec) and 5 zero fiscal notes

Finance referral was waived on March 20, 1996

SUPPORTING DOCUMENTS



Offered in the House By: Representative Porter

To: CSIIB 433 (JUD)

Page 2, line 17: after "officer" insert the following:

", in circumstances where there is an imminent risk of harm to life or property"






FISCAL NOTE ~ »e

STATE OF ALASKA Bill Version: HB M 6
1996 LEGISLATIVE SESSION (H) Piciisn Date: 2/9/96
Revision Date: Dept. Affected: Department of Law
Title: *An Act requiring nomt rule municipalities to Dring BRU: Civil Division
action for certain miunctive relief relating to nuisances * Component: General Legal Services
Sponsor: Representative RoRr&erq
Requester: Representative Roiceoero .COMPONENT SERIAL NO. 2087
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 00 0.0 0.0 0.0 0.0 0.0

CHTA_EXAENDTURES

[CHANGE in REVENUES

FUND SOURCE

1002 Federal Receipts r

1003 GF Match

1004 GF 1

1005 GFT”ggram Rece'Ots

1006 GF/MHT1A

0**0*

total 00! 0.0 0.0 0.0 0.0 0.0

Estimate ot any currant ytnr (FY96) cost: -« 00

POSITIONS

“"full-time 00! 0 01 00 0.01 00 30
PART TIME I j
TEMPOPARYV 1

AR YIS Attach a separate case it necessary)

This bill amends AS 09 50 180 to provide that a home rule municipality shall bring an acuon to enjoin a
nuisance, as dofmed under e»S09.50 170 * 09.50.240 (lewd housesi, if the nuisance > located in tho homo rule
municipality Currently, only the state or a cititon are allowed to bring such an action. Tho bill has the effect of
giving local government authority to act m an area that is of local concern. There will not be a fiscal impact for
the Department of Law.
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P’foared ay R 'eeJHfl | Prtjjes Duetto/ F‘Mr‘E 465-3672
Du.Siun A.-.mifnnrnive Services 7 Ay Oate] 2ra,96
Apoedty Gnmasv-r Qv MBfEho AHreyGrad Oate: 2i4'9S
AR/ Oepanmrrt o» law

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
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SENATE COMMITTEE REPORT
First Committee of Referral

DATE. 3/8/96 FURTHER:

DATE TURNED INTO OFFICE: 3/ 11 M (>

The Judiciary Committee considered HOUSE BILL NO. 446 am

'An Act allowing home rule municipalities to bring actions for certain injunctive relief relating to
nuisances."

and recommends: Senate Bill:

[ ]same title
( 1 be replaced with CS C ) [ jnew title

House Bill:

[ J adopt previous CS (: ) (/fsamc title

[ ] technical title
[ 1 attached amendments) [ Jnew: SCR*
( J adopt Letter of Intent by Committee
[ 1 further referral tothe Committee

( ) APPROPRIATION e no fiscal note *Include fUcaJ notn accompanying Governor's bill
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«ilh 4\ 4#]a a-inc*. (al ~—=Finlatc e-=pi#
li*<a a*a ittt'n| na*a lha cvrnit *f4 M
tMMMiata al lha *~tjal mi lha fr#m I(*]
1* al *1 inland#m] | * 'm(wa a «9t*nmal Mac
I»a «f lha 4#f#*»4«nt « H f#uad p « 11 »f
ovitlrn p tallf*# ft#t# cd*i«MadlKr#i
eAanac e-.eeUna -4 p*#4 an# iMnl I« JU
a*la a *n*#t in ila lutllwlHna la I»a
put ralhar lha#* lha *rixn«» al a*a» laid d
la# #d a traaatMr 4-iM Itll« a
11t M1 M %V» sAtavla l«AH

tM

e it(r*s(Mn Ihid* or (1.1l I'kim kih hi* I (> MI 1711

Her. WWMHW). I'rimrrullnn nn nonnppenrnnr#. If the ilefrn
ilnnl ilne* uni npjirnr nn (he ilny nrilereil hy (he cnnrl, the court may
nriler (he iliuh'ilnkiliK 1l he |irn*erille<l If (lie iimlert*king I* pmee
diterl, lhe riienmire nf ilnumRi'* i* the eilenl of the h*a or Iryury
auatniiieil hy the eRRnnveil parly hy ri'n*nn of the niianindurt for
whirh the wnrrnnt wna taaueil anil Iheroalanf the proceeding (} 10 Of.
rh 101 HILA [(HUI

‘Hera (>9Hi) (17(1. IW ftil OHI> I'ni/trrty mili/nt lo earheaf, enfiirre
men! of righto by alufe //fr/ieaM. | 14 rh 111 SIA 19(161

Src 0960 09) linmnutinl of /~neina/ property lo »fae IR0
jieafnf. 1 6 rh 70 SI.LA 19721

Soi« 0960 100 09 60 160 Kar/ie#( action*, r/aim*. and rrporto
/lir/xa/nf, | 14 rh 111 SI.A 1906 I

Article 2. Abatement nf I/eenl House*.

Hrrllnn NecUnn
170 At-*I*m*iil |-l *«iiwit fxf eeif«In 200 t',.i,I»»i pl [>inr*Mtin(
*(* 210 tlirf.i it «K4Uin*nl
17*i - Alm*Mt*iM) «*>tlirme In  [ini» 220 I'r—* |i rt nl*
niiiMhi* J>| (tel*** nl Inrann
t?\% ImnralK* 2<0 tin* (»= on I»(*(.) * li*n nn f,r'm
| 1,»n,1**«l eeke
t'mi return,f* In |*«nn'*i WllxExx | xxfRpReres 24 Amo Jut
*>.trinin* ntitnvti in gtntm| AM 2L Hinntnll HAuti 171 M
nut'./HI 'm+*. 711 ¥* 1 Jft. Nuimim**, 11 44, 77
[0/ itM

Srr (HHMM 701 Alinlcrtirttl nf plarra ti*ril for reilaln aria
*eo* A |»i**ni vkhu I'lol*. relahhnlic*. molinur*, maiiilaln*, u*e«.
amnn or Irenrn n luiiMmik. ninirtiiie. or nlhrr plare ii«i*r| for one of Ih*
ior elruiliire.or pluif. nr Ilir kimiioil iln Il in nrupon# huh nrtn any
pnil nl whtih tin* nillvily i* (nrnhirlr*l. pernnlinl.rarrtrrino. mn
linni'n nr r*i*In. innliln (nrmIme. ll«Inr*» uii'l nllirt rnnleota, rnn*ti
Inti* n oinnenre mnl may h* enjninrd and abated

We [Itind Hul *m.

. no ill.-ifiil nilrvtl) [iVnIvViOR « plarr nf prrxtitutinn. nr

I.11 nn illrgnl ntlivilt I(i»nl«i0|f

1At nlinlinlt* U .rinili-.,

ill. a rniilrnllcd mninlaiwe,

« t an iniitntinn tnolinlim| milmlanfe, or

«lif );nodilni|{ n* priuinilini; Rnltihliog
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1% M» | /£ Al ax** *

Niafi'll* 9mirni;r.

e In flu* *KInm. "illrgnl activity involving alrohnlir hrvrfngrii/9
*II1tf*] activity involving a controlled auhatanm,” "illegal «rtivity
involving gambling or pri‘innting gambling." "illegal activity involv-
ing ao imil*lion mnliollwl «»il»alance,”" "illegal iirl»wsty involving n
place of pcnatilutmn.”™ *ml "prostitution” have the meaning* given in
AS 14 ai 160 (I 2001 rh 101.SI.A 12tf2(»nt]] fl. !>ch 121 SLA 191141

Kffe<t nf amendmmta H»# 1904
«fWnirmM. efTertite Hefrfemtirt 7A 1904
Ify preaent n1*0o0nn le' to IK» IMr*d«M

I»t la*foafe _av'taitiite‘d oot =) I>>#NLrt
Ktoili (@ T
Ue M pfrst(Itjl»*ft O*

any Mher (fwrrvoal etiUhhilH ~ar
litllf* far ‘lewdnaae. iMi| niliAft, or |»tna
tHutm* * mad* minor attliatir <hin|N.
ervl a-VUt paragraph Ill1jl. and added
cula”ritnn Ih*

NOTF.M TO OKI IMIONM

flaadtWNia# aa eulaa* * A
la*ililv«ia» ia a mitaanr* ,*i a# and il ia
al*i a INjM * nuiaarv# e K*ller 4

Afaata 447 <|»I7’

A ha*4fkMa* la nH -+ "fcmia*~
+ llitla Ifc* aoaanInf r*f ih* Ik amend
n ™1 o the Or>«l**l fkim | *niltIMIna
I'mtad "*t*e*# « Atha'fih | Alaaka A4
ntill

1*fl» lill»a InU fil It.# «nt#n!»'-n rd
lla I*gi*laliir* aa dtarl #nl | * 1f ea aHt
»U .a* ta eMffd#wa hrg*** [#ol** o *
N | #*#MvIHn anl to |t*<#f»l 1**# n#
**». macMamie* *v tendt*ti*g a*»m»h
lee ittt olkrr at ih# pla** eher# th#>
eh # 7»teg maintained nr al ant eflhar
lla>a tk# b ol#ne*
aim Ir alal# lhr aytoanr* than r]ir(ir]
h rVa r>] »f Ih# tame (<r ‘hr |*n d nf
mr i»»* T*mlinet «d Alaala *
74 ? Ataala *11 i|tr/7«

liovnetaoai a]alnal =aalnfataleg anil
aanne and f»r alcaleraaet nf building

I»mh a 'mi»W»ahM» -4 |h*a #reel* *i

ia »|i'«i»n| thal 1l haa a l*nfd.f aft'Ixa
Ime, fiawrlf a p*r# nal Irywe'imn
again*! aatheg up maintaining nr mn
dueling a vnpaanra nf the ihara*ter d*
arrtimd lha Injunction *p*r*hng In
luta end lha aUlrmrnl nf lha budding
e h#f* |h# prrartiM eiMeenr* la I*In]
raivtnf nn Trtninr if Alaala a |l -iaa
Nn 74 7 Alaala All 1]t/7i

I oan haa no HI*rrrlir>a hul In laaua
Injwe*t]/»e nnd nrda« ahelament
Uhere Ih* evtdaarw ia rirar lhal a h- <i«<*
em maintained aa a etnaare# ih#«# ta nn
darr*tt-*i In Iha o*yf| unlri 1hi0 eifole
bril te ee*»* [ha ttyon'Im* and «!*» Innf
d#r Iha af>ataman| »f [h* eur*en<e |ac«|
Inr% d Ate*ta a IlI'mae ff# J4 7 Alarta
AM »IV/71

Trril»wfi] aain raputaUi»a of hnoaa

Teahnwtp that h-uaa had a repjfalmn
attah-i» ft (f« liluti*n ia n-4 auff**»anl
I'nrind “fi'rr « Mat If#le4 < 4la*fca 71

elt/*

S*r OPVM75 AdniiHHilnlily nf.%Idrnr. In firiit. nninnnr. In
nn mil m hrmtRhl ond.r ASifl Ml | <> In pm*, ih. rtml.nt. nfa

m jiM hi. Ill. mud nint snnmdrr
*le »tid.nrr nf rrpiil.Inui «ilhin

rnnnininily,

i/i .tid.rif. d.ritM 1 limn im .iilt nfih. murt. nflli. ninl. nr nf lh.
I'mlird Sinln ihnl i.lni. In pr.tinun rnmplmntn mnrrrninn nlligi-il
tminlinn* nf. nnd In (ffrtit (nr nr mntirlinrm nf ttninlmn* of, In»n
htwl 4n mlitii> nl mil in AS IN)Mi 170 i] 10 rh 121 SILA 100(1

270

« M1 I Mil | ">iiir (tvn I'n'n'KIM'n* < oil Ml vm

niiiniiiKr nn iliTinnl in AM DI Till 170 (10 fill 2(0 rimIn, llin nlinrnry
Ki‘iii-ml .hull, nt niih/Zrn mnv. liiinjj nil nrlinn lo |[>rr|M«liinlly riynin
I, §iuiM N (i< 1. (M=tnnii iiinintniiiinK it. unit Th. nwn.r, Irnn.., nr
nfinl nf Ih. IhiiMimk nr 8rnii|i tijxin whirh Ih. nuinnnr. ..inln
il 21102 th Mil MLA 10021

Mura rrfrrrm aa 7#if »#uii] mla nn

intoorlIMA™ fHiiarallt >#*t'lr 1l AA
NOtM tO MCnfllONR

laglalalUa anjnininf of nulaanra vl aan”a. allhmigh lha malntanaoa# 0 iara»f
nlaflng rrimInal atalula It la within may |* a violation of a criminal aiatiita
lha auUi'tftlr »f ihe Irgtalahif* to enlarge Tm ilny of Ataaka v llouaa No 74, 7
lha | *««ararfan a>]inlf riHirl try amfaiwar Alack* All 1]0771
mg « fit rn]nin llia itiamOnamr ft a mil

H.r, (NI (MLI(HL Hniiilnmil. If ih. rompUlInlin film! hy n cllitr.n, Ih.
nrlinn inny (> iliininn.(| nnlv upon npprnvnl nf th. nllom.v jf.n.rnl
ninl nfTninvil nf Ih. cnniplmnnnl nnd Ih. rmnplin.nl’hnlinrn.v Riv
itir (1. rnnnrm v.Lv 111, mill nhnultl I*, ilinminmxI| Th murt inny
rdun. In ilmminn 11.. mnl mnl mnv «lirrl Th. nll.rn.y g.n.m | In
prnarriil. (he mlinn ii 20(1.1 rh Idl MlA 10021

S.r (NMI2H> (‘unlriii]il [>rnrr.<lIinff I nn nv)nnrli»n Krnnl.il
mnlr Ih. prfivinimin nf AM INI M| 17(1 INI M1 210 in vinInl<*tl. Ih.
imill nm> niinnnniilv try nnd punmh (h. nd.nilrr A pnrty fmind
riiiltr id rnnirynpl iind.r Ih. pmvininnn id AS 0(1 M1 170  0(If>0 2(0
ih [iiiitndiid'l. hy n Tin. id mil mm. limn 1 1IMHIL (Ir hy iniprnmniii.nl
(nr ii"! L«« llinn llii«*. nmnllm nm nmf. ihnn nit mnnlhn, nr fiy Imlh
iC 20111 ih lot SLA [I'HiJdi

| «**aareference# |h lofilntiH It"
»Mfixta oxe 4lv M

S.r INIMI210 Ilril.r ol nlililLm .ht On Il Ill. rnilft findn .m
m Li" diiilriii.iil Hm | «iiiiinniu . rimIn, [li. cnuil nimll .n 1.f nn nrd.r
nl nlutlin.nl 11i. idiiilrr o Jdinl.ni.nl mutl firm!

oI* Lorimnnliiil id i, Ini*, m f.nInl ngir.in.nl. if nny. nn |h.
pit iniw « HiiliffH | fn lit. Hiilrr nfiilm Lni.nl, if I1l. t.nnnl mini orrupim

iind.r Th. L.n»r mi i.nInl ngif.in.nl Im» limn given nn||r. nf th.
plmrfdingH iiud.l AS IWM) 170 0060 2(0.

(V* I rrmnVnl limn [li. Innlding nr pint, nflh. flilin.n, fm nilui..
dii-I mnvnld. pi.|» ilt nwtlin Ili. nm*nnr. mnl lThnr «nl-in th. ninn
m | pintn* < fill ill. «*I. nf rlinll.M Hinf.r nrrtilinn.

ili ih.rli*ipg nflli. hiulduiK "r pInrr ngnin«l il« um*fnr nny pnr

lanr fn| n J»in»| nf nil. V.HI IMllinn m*nir frlimnl
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t 09 50 220 Aianna NtAtt'iM ( OilMI2111

ilii A jwiaod who lirrnkmiiinl rntar* or own n IhmMiiik. ulrtirliito. or
olhar plar* dirrrird lo ™ Hoard I>y nn ortlar antarrd undrr InMIl of
tin* metinn m guilty of rnnirmpl and ahull > puniahrd f»r rnntnnpt
+a provided In AS 09 5112IKI t| 2005 rh DM SI,A 1002, nrn | 11 rh
121 SI,A 10941

at *m*rwtm*r.t* ITh* W1 *.it*d "hy an r,rth»r *pl*r*d utitt*. t*M.O of
I-nmIMM *fl*nitc Hst<#tnl*t 7* IW( ‘hi. *"lt n* In ntwwtinn lid, an,l tnt.I*
eH,Ud lh« *..I.~ii,.n »r«l * K rhao(»

wnli-0*. »lUl |«it(iaph la* 11 In

Srr. 00 50.220 I'rnrrfili nf aal*. In) Th* prttrard* nf lin* anir nf
Ih* ronl*nU ahull I>* appliad aa follow*

HI In Iha payrornl of frra and rnala nf [ha ranmval nnd anlr,

121 lo |uiyinrnt of lhr nllowanrr* and rnala nf rlnatng and krrpmg
rtirwMI Thr huildiok=* nr platan,

111 lo Ihr {tavtnrnl tif pIninlill'a roala,

(41 In ihr payrnrnt id nny halanra ramainitig lo lha imnar of ihr
proprrly a d

(hi If Ihr prorrrd* do nnl fully diarhntK* nil Iha roala. frra, nnd
lllnaanrra, lha prrnnaaa rnay al*o I*a mid nndar rim ilom laanrtl
o|*m |h* ortlar nflhr rtmrl and Iha prorrrd* nf Ihr anlr applied in lIVr
roannrr linwavar, lhr hoilding tir rrally in which lha niiiaani* in
fondurtad nr raal ralalr on taliirh it alanda rnay no! t* auhjarl In a
lirn. pidgtnr.il. or rnala onlraa Ihr nwnrr. or nn ayrnl or rrpirarnin
livr of lha owner. ha* I>rrn thllv arrvrd » Ilh prntrn* in Ihr arliori rod
la-rn givan an op/|*irlunil> In »hnw got*! fmlh and lo iniinrtlialrlv
ahalr lha niilannra *4 20 00 ih 101 SI,A [IHV2I

Sat- 09 50 210 lirlra*r nf prr-mi*r* In owner. latlhr ioiiil
riav nrdrr prrniiM «ahnlrd under AS 09 MI 210 delivered lo lha owner
and rantrl Ihr onlrr id ahnlrilirlil if Thr owner of Ihr prenilae*

«I>haa lo'l I»rri guilty ill n mnlrnipl in lhr piiart-ding*,

*2' ap]» ara and pat* all root*. ter* and nllnwaror* Ihnl arr a Inn
nit ihr prrmimv and

<li filra a lanid with aiirrin* approvrti hy thr rmirl in nn nirionnl
ih Irrioinrtl hy thr itinrl In Thr rITrtl Ilial Thr ownrr will ahalr ihr
nnuinir lhal rll«l« al thr hudding or platr mol pravrnt Ihr nuianrnr
hum Innti a«tahli*hr«l within a pmt»| of nn* yrar Ihrrrnflrr

*hi Tlir Iran* of Ihr pro|<rtly d< * rvI rrirn*r it from a judguienl
lian. |wnallv, or lialnlilv In which il may I<r auhject hy law

<rt A ranrrllalion of Ihr ordar id ahalamanl doan nnl affari a larmi
lialn.n nfa lraar or irnlal agreement mail* niidrr AS 0*1M1210'nr ||
42007 rh 10] SI' A 190?. am | 12 rli 121 SI.A 19941

2/2

ttyi

4 09 51 240 I'nna nr Civil.

I'ftrt 1 of amendment* Th* J1XM
»m*ndm»nl. *(T*>0 « |I*.t*hil<*r 2d. IW4.,
In *nl«*«tlnn (al, *rtd*d Ih* t.ihaecllnn
«i,| |<*i*(i»p]i dengnallnn*. allol Ih* In
Irndnrinry Inigo**. Preceding "If,* and
m*d» leUled and t,|h*r mlr-v *Lrll*tlr
that,(>= In |>«e*gi»|>h trull, eutatllolad

I'nu'inoM 1 09 MI 240

"*n amminr for "lh* full »«lo* of Ih*
proiwrir ami il*I*I*d *, 11I* muti may
erthir Ih* pr*mI*** lo h* d»li«.ied lo th*
rmn*r »ml t*nt*l th* nu*»r of »h*t»m*nl*
el [h* *oil, *.M*d lh* *u.wartInn Ih) d**Ig
n*llen, and *.M*d *uh**rU«n Itl

Hoc. 09.80.240. Finn for conlrmpl ++ llan nn premUaa. A fine
irnpoapil aa punialmirnl for rontampl «g*m*| lha ownar la a llan upon
Ihr pramlara lo Ihr ritrnt of llia Inirrrat of ihal parann In lha pram
tar* anil ia Ptiforranhla and rollarlihla hy rireutinn laauad hy lha onlrr

id Thr rourl Il 20 OHth MM SIA

19021

Arllrir |1 4'litima Al(alnat Hlata.

Mwlinn

7f»0 AilomaliU ilalini again#! Ili# al#!#

7Hi af |D'flli'«ll agtalna! K«
eInl#

*

L C# Alda
trificddiil» Wi Pe/ml |/ 1Altika [WILi

<olltinal fffririurs 1/ Ain Juf

iM Slalva ai*| thitrvlarKIN,
11 %7 *i 19 I|»=

nlA  1*JN Nialf* 11 IM IH'I
I“LM 1AL

PH)H‘ f "il #<0*||»| il Mb¥#

a|«iiia] a‘alr

I tii ||I ailifi [if| If»l? aa tiff*ra* In

Itdlifiia I*4Nih C| ar*|>>!f#i| oo HtlIf]
ten#lll It* lit esed try mnliail, |
A N/ it

(Wtiial of inoifll (04 ilaoiafa | ||«
cif |l 1@ rif|[l»»vr -1 | >iF>PIx#f«lll

VB d* i I %Em mii0i1: o #OHH FPME
allf sinwwin «fa cor-wit /7 At 1] 1w

IKiU dalitff iala#l ««fli frajaifin nnato
|.J<c*vm*tl ritingxoisfM i aa ami -« (i 9%4
ofat# i AlIf.'I <IA

I cal*lal* fo« *[a»« | al Itla |-.ijaaalf

paal Uaf'ltlv hewatsr 7 A|>>4/.| pl
|f«*a-ari* n| i*t<atwaf M il#trn Ifa"'»4 *
v taiooaplal ticif Inila-htr >1
It" »**aa-1 c# ai| iraa #i#laalM %} *>»44»-n
/e Al11/1
Jretfat*«Halt | *4esmm * f-tt]* &a* lal tjn]
o4 *grit>a If*#1 lial % f-a tlar*.a]«l in
I -al in -J«ialin] | «f>*«l /% AL 1I/1 /' et,
J« AJIfITh o*«

R#rlinn
Jiclgm«hl  hr  pUInlIfT.  |ninHI»#
rlem*f*«
Alin 1 hr KIAfntr f#n#r«l
Tm ! tiahitie (1 folu t#
««illtn( fnwn id# inil *#rnun

(=(inn i*fafa]ia«i. Aallfaf I0AY

Tml liability in r4ifiaa]K»fi «1lh rf#

drmlctn e<eacti |1 Al fiz#1 13H*
>, ura
fiMm 4 AL
[ Ithalil* faaf Iry/ir> (/o irtHiilm

by +iM anianftl. AT Al M7H 7W

Maintainability nf ittmn ahat* ilala
rtanian uM ‘ioUlinl#r#«i in Al
Al

Lo*1ti»1* far# tabula am«t#nt nrrtitein(
UciM fl atritmullllwi r>f aiUi an
tirrrU QL A MMiTA

| (ability im IfMfamnMy Inft*#ant# »e»
tm | by |at#i9 m»M |1 yWt ee afTaalinf tm
pnimil* fINK [##t liabilify AA AIMM
HIT

| .ol «l.I* .1 «J*e#, n atttagantty -a le#*l
If#_i»«ti_In altil H im 1# mhkrh it i« a

AMVILTO

Layl*(11f* *4 1'l1# fa# J*r. tfaa la im
iaaaf.tig|anin|ifl «f ta'#1/*4 an ftilM in*#
A 4 AMith 45

M i I hIIEXN Ib# 11# wthin U
nf# «iln o] ritfmiMalil i itlf oo 2+
ajat1l ri #th *thett T A HA%A



I » M1 2'rfl Al F*x*
"» > »«oat oo > ihi,i A*
w4 ittnxm ili lion, tnrt

I..I.M, <r; allM im.

Might nf li« lit,Ini mlti Inlrial alala.
N Lnal [niMif |,,1, In lallar a iinrtmnilf
lomt lint liaMilr * Al MVI 1»/

Alinantt arota,air nt n#t|lol «« hhim
I't failing In fit* limalt Oulu* nl loll
flaim againal ilili m lotal gniatnmanlat
unit. U AIJIM Mn

Ho.aftign immunity dnrirma e# I't#
thading Mill +(enut 11111 ft* I# Inf tnli
loromitind o.IhIn In|llifl dal*. A] Al KM
17.1*

Hiatt nf munmopal lialil.t, Im inttMntl
mptttrt Al AIJIIH *A

I latnlitf >4 tt«in nt anitntfi|-alil, in tntl
++t ,Im damaga* anaing mil nl aala nl
irlnanaling I»jana |, aialn nt mumn
|*1f [fm iln| llifihf alnft nt natallial,
nmol «A AlJ, VI 174 |

Inmmnnilal lint lialnlil. Inf arijiainu
eeemd If nngtiganil, talnaan mdmd.ial
A ALt T1AA

HhiiiM o o> \V( VTl

Ailal null,* of In«*la.<gn 1., (nffin
nmnlal I..1, nfofflmf ol liyutf n, implant
rnaiilling in injury aa mnal,tilling in
eliiita<l ilain nf nntir* nl rlann Inf Ir\jiiiy

tomlfin alaliia. 7 Al lltlli HWVI

lialnlil, n] inl.aii tndarah.pmanl on
thniily nr nllift aia I# of nninu ipal aganry
of fntilf Inf injutlaa orfuiilng In raranl
Of aUmt-.fvad privity nnnnl |, go,Pm
manlal anlily 7 Al Hill, 1}V

Innalfurllnn anti application. tmdar
alala lan nlitnrirlna ol "aiwulit* pilii

IK AIHITh IP.ft

lJaliiltjo. In  molof talili In latalaai
raaaa nl (n>*mm#ntat fniilf Inf injiitf.
iltalli Of pfi*milf damaga taanlling linm
dafr.1 nf ni*Inift]iin In ah«tild»r nl al,**|
m highnay, IV Al.tMih MJ

lati'gul nl alala Of In#al gntainmanl
laa mallara 3] At IMIt. ATI

Ifgialallta imm.mtly nf alal# nfTniata
Itofo loIffal fIfll anil |nt Injim rtifr rail,l
hf—ial, p»ira<iaot In it I'Hf S| |[M1 AT
Al 1l »n] VII

Sop Oo SO2A4 Al liminlilr timmo aknliial Ihi> A |vrt«Mii| nf
inrfaifnimn hevnil( n timIfntl. <|itiAi fiinlinit. or tort rlnnti nicniict
nin alntn mnv I fiiif; mi nitinii iijiial nio i|g|r A 00111111 wiin mnv
lovonl Hir Liaiim uriilor AS 117 ? mnv mil ifiiiR nn ihliihi iimli-t linn
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fra«mdl# In# a Htatr A/a p (;oi
(Alaala )W7«i

Arllona againal atatr 4#hf»#alr4
17.a mimii «Wlih*atii th# Im-u </ M
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edrrgiow << planning ‘iwntional (*e(,
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acljre to Iha poltne* underlying diary*
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em reaffirmed in Rule a IAnan 479
I'M IM <Alaaka 19741

1'rvW Um planning operational I*a4 fof
Idling (ha dlerrylkmary art #vcaption
in puragraph Il f4 ihla aectkm (Ulai>ma
lhal rva* to lha Ural ndplanning n* jvdlcy
making am dlaryeUonary act#
which do rvA fira nee In t/*1 Il«al*illtp.
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mg lha diarralimary function »dute aa
cepiim I'erlann a Mala V** P/d PMI
*Alacka iv;t.

lha [»*r»f>aUlar> governmental ilia
limtk>n waa al'arvinnnl I * [hr a Jnine
r»*urt with raa]”Nil ke t-trie involving tha
atata >< ste apm m undai ihia arrtmn
lhr»**gh  AS iW f4»pal Umveraity nf
Alacka « Nitimal Ancrafl laaa>ng |i«f
Mr. I* /Zif 1/1 IAfacke 197M

lhatjr id taaainalda rara In perfnf
manca Ihrr d'arrtxm eerinom | to
urw4**take an adicil) a duty nl naan
aMa rara alla/haw m ita performance
Mata . At+arft. I'M | /) 71/ iAleala
1977

o*le#t the Uiw elee les*« % maintain
h'gh»a«a »n a *efe mxItli.ri Il.r* esght»it
»U nnOi ereached tha rt*l»--«il.| ex]
fa (i*»n fiki»|»na In rf. w- e>ajp t,tlt
Mala < Afda.ii 4**4 p /.f ||/ 'Alacka

le:/

SrAti>t«n I mi fid ‘/r»i

Once thr alala d#clda] to arita a irah
ve«we| foe [em-— mn nf underalead king
ftah, lha rtala aSould nnl U gt*en rliarra
Imn In r»ao negligently Miala a Stanley.
6ML PId 1244 <Alack a 19731

Failure In *iw Hm proper rara rfna«
t'u4 rUr in tha laral of gotrtitmmtal
H ~ T dwrtalema tn whirh lha diarTati<m>
arr funrUun Immunlir tull appllaa
Mala r BunUf. 60A V IA I2M (Alaaka
19731

lkaalm anla of Mrauaa of action for
oafllganra arat 11l A duly rwijtilring Ifa
art/if In mnhwTti U a ratfain aUndard nf
conduct, for lha nrotadion nf othara
agalnat unraaaonahla rlaka. |7t a failura
nn hla part In conform tO tha ilaridird ra
quirwf, 131 a raaannahla rlnay rauaal ran
nr<iton hrtwarn lha mndiKt and lha ra
stilling Ir\p»ry fproalmala catiar), 141 ar
Iwal Inaa or damaga raaulling tn lha InUr
a«la nf anr>4hwf fltcta r A lh I 494 p*q
717 <Alacka 1972)

“flul for"* Urt U Stair r AhU>||
40A P Id 712 lAlaaka 1977

“Muhrlanjal factor** Iryf s*r Mlala
r AWadl. 404 V2d 712 IAlaaka 1972»

Cnncurrrnt rauaalewi  fw Mala r
Ahhntl, 49A T2d 712 IAlaaka 1972)

I'mnf nf aipnrura lit unraamnabla
rick of harm In order for a plaintiff tn
ahnw Ihal lhr atata aifrwrd him In an un
rraannaMa nek rf harm, ha would bat# lo
drnmnalrala lhal Iha likahh«r«t a@* | gtar
lit «flha harot thraalanad ] wetflre| Iha
uliltly nf (ha alataa r* *d'ifl and lha heir
den on tha »ta<» f*r vatnonng lha dangar
Mata t AhS.tl 404 r 2d 717 lAlaaka
1972»

fffTldala anUldad lo Irnmunlly fu»m
I*al flalma Tha lihal aaraplton ia n#l
w* limited ihal a*it#faign immunity anal#
nvdy whan lihr114nr.mmillod | r high fatal
g«i«arnn*ar>| nfTlrtalt  Mi4 *ufrlasn t
Mlala 74A I'7d 441 IAlaaka [9A7i

Arluig dialnd athunay fall within lha
ratag»ry nf fntecmmrnt ofTinala anlitlwl
In mniwn law Immunity fr**m ddama
tmn clatma Mct'ul/hmn « Stair 71ft
1*/d 4A] iAlack a 194/1

hatlura lo a»rr lha ctifrrlor rnurt’a
jucla*tirtii*fy ovar lha atala «ee pc*vw
d«iial and harvofMa In nahua. amrr lha
ffewplainl mild Ir amrnd*d lo In*li»da
ih* ntatmn of tir junwdirii~nal alalula

A 11l Indue .Inc = Mala, AM J2d 9M
IAlack a |97A>

Hull not harrwd by falar Imprlann
manl rtreptdnn Mml agaioat lha

atata alleging ihal rtala empUyare m e
nrghgant In lading Joj i~ riU inherit a

i mi Mi ‘/mi (".nix nr 1ivii I'mik kihihk t (M1 /M

juilgr uf tha diarinaaal uf a (oiii]dalril
agalnat plaintiff and lhal jail paraonnal
wrra negllgan! In fall ng tn allow plaintiff
lo maka a plum# rail In oldaln hall -hen
ha waa arraatad harrd i*n lha dltmtaaad
(omplalttl. waa not harted hy lha fala# Im
pvtannmant atraplinn lo AlaaVa'a govatn
mrnl rtalmi Illlulc. but lhalaad ihould
hat# lwrn treated in lha aama manner aa
any olhar negligence raaa again*! lha
itala cinrr 1l waa negligent record keep
Inf, rather (ban falea Imprleonmanl.
which cauaad plainlifTa tr\Jurlaa 7erl*e v
Mlala. A74 t* 71 A97 | Alacka 19741, rehear
Ing drnlad. Ant I'7d 4]A iAlacka 1974).
nvarttilad nn other gynurufa. Htaphena v
Mlala, |kepl of Hevenue. 744 1'7d 9<l4
IAlaaka 19471

Dlamlaaala nf alal# emplnyaea did
ne»l bar ffndIng nf alate liability. In a
loci arltnn where dlamiecala uf all of Iha
Individual atata employer defendant#,
with ona reception, were hy tha aipfeaa
runarnl v (tie plaintiff and lhua did rvd
Involva an ai(judIf*1i*n cm lhe menu aa
lo (heir nrgllgenre of prrfenrnanre rf the
rtellonary funrlinna. diemUaal did nol bar
a fending nl liahitily cm th* pari of (he
Mlale Slate v Stanley. fiNl V7d 1274
i197.1i

Datuagea Srw Sui# % Al l-ill 4*4
I'/d 71/ IAlacka 197/1

Alloifyey’a fee# iWw.Slalr » AhU-II
494 J*2d 717 1Alack* 197/1

Miclnler Jirrlall«»n of law (imrin
enenfal imuiUflllV appbec In athiatlOfia in
wlin li a alate offnial rmaininpiela lhe
law ka»]h Muter* of kanhenka Inc =
Sial* 1.9 | |*/d /*! @lack* 19N«i

Il Hpedflr ft amplea

Appllc al»1ly i»f elalm* Junced<ire |u
IrgUtalUe branch AS 4177 apple*-*
Im ailimtc (it I*«rrch <1 *»«c*faw* 4 agatu*t
Ih* Alacka |#giclniura I*il lhe eihaua
Irtiii «f reineiliea tnpiirrmenl *n ealinl
«illt fegaid In a plamliff who wnighl com
I*it*«ti*n fit* |eifiiiniici] le~ialaliy# c»m
etdlallcHI Jw*au*w A9 44 77 bad h~I |*ce»i
Wpl] lean renc]#ise*] In »] ply Imnmi e*c<
ulna hcamli clau<»* Me plainliffe one
ye** tle]*y in ftling Ihr a*lorn « a* ie*l un
cerwmaMe given In* wopl».*n ihal lha
«I* lear *lalctle »f lunit*t fn* i-nli»i]
0] msie xcc a>ylu*l.le arti] n.e ilaimanl
hal c*] ilm m | lhe aduuntalrahce pen
»eo* enlirrU. Iml had ie*pie«ie-] |<ryniecil
from Il.e |Jrgi*l«i]ie | emmelt and had
n-iiglil yete»i*»d*e «I|»U rhrft I]«*l ilai*o
e >*jleiite>] Stale* [Ji<i]«t» «I*4]"«d] 9l

IAlaaka 19HA). modiflad on nlher ground*.
721 1'2d 4.14 |Alaaka 1947)1

Parolee auperyUlnn The atala haa
aduly lo aupefvl*a paroleea rareftilly. lhia
duty aalanda lo anyona f<reereahly an
dangared, arvl Ihla ae- (lon. llia aoyerelgn
Immunity alaluU, will i*y] ahUld Iha tiala
from lha conaecp*#rvcwa of lla hretrh of that
duly Dtvlalon of C-on y Naakok. 771
1*2d 1121 IAlaaka 1944)

Declalnnt regarding Inlaraecllon In
rated near achoolJ. — IU<laloni whalhar
oy not lo build ona or mnr* ovarpaaaea In
(ha area >fan Inlaraaelhn h«cal#«i aaveral
hundred feat from a aehool, whather nr rml
lu declgnate the iul~jacl Inlaraaclinn area
a* a *rh*«»l tone, and whelhar nr not lu
undertake any olhar aafaty meaaurea al
lha Ihter*e<tlon In iJUaal(on or al ether
areaa of a mad noi located adjacent u>lha
arhev>l, were governmeiilal daclalona
whirh hay# rightly hewn rhararlailawd a*
planning I*«el daclalnna, and lhua within
lhe amhlt id Iha atalutorily crealad diarre
turnery function etreplmn lo lha alataa
tort liability Janninga v State. AnA |*7d
1.104 IAlaaka 1Q771

The declabm whether In build <
road or railroad crwaalng la a planning
dertaton mtcdving a bacir |<olicy deriamn
enlruate*! le» a cnnnlinala branch of guv
ernmenl Ibtwever. once lha alale he*
made |ha decifion lo mnctnict a road and
cr*w«ing. chvrelUnary fundmn immunity
ri*we n«*( prtilecl t< from pneetble neglc
genre babibly in (he operational carrying
oiil td Ihe I»a*ic policy planning declaron lo
I |IM daflHH * Slate flirl |'7d 17
rAlack a |ow]|

Ilha alale la nnl an Inaurer of the
aafely nf mnluylata Mlalay I'Anaon, 4/9
1/1 149 iAlacka 19741

Maintenance nf highway* lille 19
provide- lhal (he Department of Ibglt
e aya tc rec]s>u*ihle foy highway malnte
oanre |bj] il faila b* a(wcrfy whal alan
dar,] a),all Iw u«#d lo tneaaure |Jwrf*r
rn*n>a nf lhal duty Stale a Ahwdl, 494
I*/d 71/ fAlaaka 197/1

lhe coje rf(he elate « duly lo mam
(alo hrghweta ahocild be defined by otdi
nary negtigenra principle* Slate v Ah
it 494 1* /d 717 tAlacka 197/1. State *
tAuwm A/9 p2d 144 iAlack a 1974)

Ibghway euthofrtiee have a duly In ea
etna# raaa-nahla care In keep (ha high
way in a **fe condition Slate * AMavlt
494 |*/d f] Alaaka 19)2). Mlala -
I Arwn r/9 p 71 |M IAlaaka 1971)

the appri'|*tal# atandatd d rara re
quire] of Ihe Slate *f Ala*ka and ita

[<le



Am “Ha Svaii'im OMUl\]hil

o##NU » H lo IV (VS*.-*I#11# ct(r In krep
in i safe condition for Ihr

reawvnahlt prudent traveler State y

Mnann A*U P ?2d IHM fAlsvk* 19741

Ihily nd fiff lhr rirlr owe# fo jt#>
e»ma udn| It Mgh»/N*» In frnrifl
e Milr * Ai »ll 49AP7d 71/«
1V7/>»

lhe duty lo maintain a highwav #*Ir for
travel irwb*.U# chM or I* Mduty to main
tain ihr itirfnr * the highway in amodi
Imn reaw fiaMy safe for travel hut al** a
dniv Nl warning lhr travelling poUtc of
an* nlhn nnvditmu whoh endsr>gmr-»
(ra*r| ah«ihrf raiim| k» a fnrr# of na
hiir aurh aa |fw>« or tie or IL* (he ail nf
third |»r»>o0« such at a <Sikft dug in tha
it/)««alh M roaH«ar nr an Mwfrurtion
I'r-rH (il«on il Slat# * Alt*Il 4MM f
*»ar 'Alaaka [97gl

Uhere Invar C#Uft found [ft* alala and
il* »o>ph*»»* negligent in failing In rear
naa oitm iU irara In maintain the curve
wf*«w th# scvidmt raturred th# supreme
rt-irl ronrhejed that the Inal rnurt aia
ctwv#v| m holding that anrfi maintenance
+aa f*4 ailhm |Ili* diwrrtmuar? function
ri» #|tiiai Stale a AM.Il 4um |'2d 7)7
‘Alaaka [«472»

Installation nf (iiantralt at highway
ait# Ila <p>eetivn 1 whether or n#l lo
‘ntlall a guardrail at a highway ait# is one
*J |*<liiy sod an affirmative derision |o go
+(eed ¢ ith the installation haa In I*
mad# al lI>r discretionary latrl in niffar In
+ Dance Ota rhain cf event# (n the «#ra
liroal stage Industrial I*,tain In a
S»a'a #*« |'Jd fii] 1Alaaka JUHIi

laaV»illl%r nf slate for nagliganl win
tar highway malnt#nanr# ‘W Hfate
o AM.rft VIA 712 (Alaska p#72»

Joa na nrciimataioaa ilia alala will t»
falf lialtr ('4 dangerous lorhwey comll
lI»at »a-**#d hf ire and arxta arinunjla
lion *M#le * AMalt 4'm .M 712
+Alaaka [972(

P i" ] »” Ua<tlilt till llia alala f-.r |Ja
nagliganl failure tn maintain Alaaka
hifl.aai* thimigh thr winter would n
pis'# an ‘imf*«ad>le burden’ im |ha atat#
Nil# « AM.al 49* pjd 712 ‘Alaaka

fn making a determination nl n*gli
g»n»w by the *4#t# *n maintaining high
mm  all *2 thr following laitr.ra a» iM 1*
ralr.aot Whetl»#« (hr alat# had M ur
I1* dangerous condition the [n>]t< t.f
ion# ib»# na and atmw had I##n *n It#
h*i’.aa» lha a«iila9*ililt *4 m*n an.l
evpt |#w#td arvf Ih<* aniH|iit *1 Cfaflo nn

lha highttap Slat# = AMaill I'M [*21
712 |Alaaka 10721

Marking an.l alrtplng a jMirtlnn nf
highway *lo not mvnlira hro«r] haair LijJry
il#.itiona winrh mrn# wilhin Ih# flan
mug ralrgory of .I#*imo*a athirli na ri
|>raatflv rntrualafl lo a fnordinal# Irantli
of gotrrnmant Slat# a | Ana**n fil* 211
IM lAlaaka 1074)

No armltng of th# ##paralmn nf | o»rti

nn# will r##iill from a ruling that ih#

fnrtftiona t4 marking ami atnpmg a high
way ara not within Ih# amhil of If# ilia
crrtionary function rleaptinn r.f Aliakaa
T<»t t laima Art J»Uta a |Anant*. h2ll
I’M IM lAlaaka P74l

Approving rrfnnrtrufllr.n plar a for
ri*ad arwl rallroaet rrnaalng |*#«ign
rtacia*on m*<4# |*f tha atata In apprnvini,
rreonatruction plana of a r<a<|] an*l rail
fo#4 tfnaaing war# nprrahonat Hmaiona
whiih marrlf implam#nir.|] Iha haair pot
ery formulation iWiimn to MnlJ an otar
lapgung rnaH an4 rrnaalng at that loratinn
Johnaon a | ltal#, AIA I*21 47 (Alaaka
IM 1)

lamp«irary rmfiirlion nf t]>##l limit
hy Ironpar.  Whar# a atat# frn*>par t#m
fananly r#Hur#.l ajw#] hmita In rwapoftM
In rc*a>l haiarrla anr| aul<a#rpi#ntl)r | Irkat#d
e tmrk drlvar fi*r #ir##*-ling th# radurwffl
limit. #.an if t# Inoyrr aifr«| r*l hia au
thnntv. hi* miatak# fit within (I*# diwt#
Inmarr funrtion #i.#plion and |.*Ih h#
end th# atata wara unmiina fn>m liability
Tarth Movara of Katrltanka Inc v Hlata
*91 T 2d 2”1 IAlaaka |9H4t

Ih# dralgn of an alrptan# tailway ia
r»f within th# d ari#**onafy function at
r#piion. and l|h#r#for# ih# atat# mar \+
h#h] hahla for n#ghgwnrw In th# il#aign of
euch a lanway Japan Air Im#ato v
Slat# *7* |*2d Ul4 fAlaaka IWM]I

N#gllg#nt d#algna Ih# atat# tuny
1# h#ld liAhla fo# inpinra whirli r##ult
fmm rrghgont Hraigoa Japan Air | »n#a
to a SUM A/A T 2d 014 (Ali*ka |SAl)

IrafTtr algna Th« difittu-f» whitth#r
*»i r*'| to prund# a trafTi# warning aigu (a
o] »rational and h*nt# n<{ Immun# John

vn v Mtal# I*2d 47 1Alaaka |[M]I
Ir «latlaUun nf Hacking llghla rathrr
than IrafHr algtial (Vcivion ha |W

p*ttm#nl rf Ttartf(rrUllon In Inatall
flaahmg »#d and f#llow lighla in h#il of a
atta|.i#ntial Iraffir signal rcM.alil*ita.] a
planning »%# .I#y|*»..n antitling ih# at#«a
to immunity fmm tiatuhtv ta<>l nn that
itroima  W«in*vi.]l a ddai# li[2 1*2d
1t.S (Alaaka IMn2»

N#gHg#nt | k#rfovmanc# nf In*p#c

2HI

t WMl ZMI I unit Or frivii. I'liiHKiinnx I (MIMI “'MI

linn, Although th# da#taton tn ni*pe| a
Pit# ia a di*. ritmnary art. Ih# n#ghg#iit
(wrfovntAttra of that )nap#ftmn ia a mint*
Irrial funrtion ami lhua not irmnuna Wal
Im# v ftlal#, 1121 117*1 'Alaaka
IW7fil

lhr atal# I* hahl# hn a Imlur# to rn
fun# safely regulation* our# it haa uml#r
lak#1" an lo«p#cllon Atid haa dlarnrar#*)
~afftty violattona In Ih# mura* of that tn
vaatigatlon Wallar# & Mlala, "7 T 2d
1170 (Alaak# IW7A)

for ra*# holding n#gllgrnt |>#rf<irmanra
«f Or# Intjwfttnn **f hotal o|*#ratlonal nr

Don ID mart# th# ststa imruitn# frnm tod
claim for cornp#u«atAry damage* I*aa#d nn
th# state'a failure In adopt suhiistem#
hrcrwo t«#ar hunting regulations Marty v
NUM. Hup 11 ftp No 407A (Kris No
H4AAI»it P 71 1191)4)

Personal Injuries Inflicted try Hear.

Tha Htata nf Alaska is not immuna
from llahllily for pararmal Ir\uri#a In
flidad hy a (war. whsn tha hear is at
(radad In th# site nf tha attack hy garbage
that had acrumuUlad nn Htata owned
prnf*#rty (‘arlaon y Nlala. ABM p 7d 9*11
tAlaska IP79)

mmiatrnal ad. and mn] immun# e I'rr aortal Injury erfstate employ aa on

Adaiua a Slat#, fififi I* 71 2.I™* IAlaaka
10/0)

Op#iatlon and malntrnani a of a#a-
plan# dock, A *Ir* I*mu concarning Oi#
manorv tn which a araplan# dfsrk should
P * *#rtrd and mainlainnl I* d#aily an
i.]«riatmnal d#dao*n, a# #ioh, it d**ra not
fall within lli# diw irtmoary function #i
capliuii  to gu #inm#nl (oil liability
lianrld* v Htatr MU 1'71 Hf.f* IAlaaka
1«M,A)

A iity and lh# stair wrrr not iinrnun#
ftoni liability nnd#v AH (HMIf*07<NdH2I
and thta *#dn*n in an adh.n alleging n#g
ligrnl I-rra.h of duty fo krrp a araptan#
<{Mk available to m#Uilw>fa of It*# public
who widial Ini*mk araptaor# I’'lannch v
fllat#, hut f*2d *Af. (AUaka [0mA

Negligent failure* In Inatltut¥# rfuat
control proc#*|iir#a Ih# state was
linrnun# from Im| D% *1d» und#t th# d's
rrstmnaiy funrtmti tmivinruly *y»rptn*n lo
lli# Toil ( lairna Art in an arlion haard on
neghg#nt failure lo institute Ju*t control
pteeedur#s on lhe flallon Highway tire
rnauv Slat#. 70M* 2d HIM "Alaska [OAf.I

H#lrur# of rrali vraart f.or poaartalon
«*funder aired king frati V. Minis *
Stanley. MWI V 2d 17*1 IAla.ka IB7.1l

An arllon It* enjoin a state ofTlrrr
from eiifoiftng a atafiit# or regulation
«ahirh ia alleged I»*I# unienatitutmoat ia
tod an action againal lira alala for th# pur

ol aoverngn imrnurol* f Ih#r#»lg# a
Mradley. 4MU I*2d 414 (Alaaka 197H

Htata regulation of hunting Hr#

diarrelionart fumim*m #*»rptmn «d 4ul#sr

slats fervy. lha sipreea entry of
Ataaka Inin tha common carriage nf paa
eengere nn navlgshle Hnltad Ntal## amt
inlernalional waters. Ita eiprees suhmls
eInn tn piisst guard rrgulalic.is and Juris
diflmn. Its mne#nt In suit for personal tn
July Iregsrtlleea of how linnlcd* taken In
gather, evidenced wslvsr nf 11th amend
menl nnmunlly for a suit tn federal court
for tha reenvary nf personal ir\Jun»« auf
f###il hy a ststa employe# nn a stale ferry,
haaed on unaaawnrthlneaa Ol# y Htata,
DOT A Pub Kartllllea, A7l K Hupp H D

Ala.Va 19A4)
firing state employ## for unrnnall
lullonal reason. When the stale fires

an employee for an unconstitutional »#a
eon. lhia aim*unta In unfair dealing aa <
matter of taw and gives rla# tn a contrail
claim which ran 1# brought under thie
erdum Stale v Haley, AA7 P2d .1if*
(Alaska 19*4)

Negligent prosecution of civil sr
lion PlalnlifTs claim Ihal this statute
create* an irrational dutinrtinn. in that it
hart suite against the slate for maltnmia
pi »ae<iitlnwy while allowing *ulta f*C negli
grot prnawcitttnn, falls, since Alaska de
rlinea tn rerogmt# the tort nf negligent
pfcwecullnn of a civil arlmn Htephena v
Ntate. Ikept of Revenue. 74A P?d Dim
(Alaska 19A7I

Consliniclive discharge and Inlen
tinnal Infliction of emotional dlsfrets
uphehl JW f'amernn y Heard. **4
P?d MM (Alaska 10Q1)

Al
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itorl imam

TAX 1JOT) ACS-ICAO

Representative Norman Rokeberg

SPONSOR STATEMENT

HB- 446 <An Act allowing home rule municipalities to bring actions for
certain injunctive relief relating to nuisances.””

HB 446 adds municipalities to the list of entities that are allowed to enjoin nuisances within
their jurisdiction when real property is being used for certain illegal activities such as drugs,
gambling, prostitution or other similar activities. The Municipality of Anchorage has
requested this authority in order to prevent and suppress nuisances and provide a
mechan.sm for civil abatement of the premises. This procedure may be the only way in
which to make a dent in those areas of crime and also get a landlord’s attention after

repeated notices from the municipality.

Current law requires the Attorney General's office to enjoin property 'where these types of
activities are taking place. However, the AG has either been unable because of lank of

funding or unwilling to enfcice this statute.

The existing statute enables a citizen to bring a civil action. However, the financial
resources and time commitment prohibit all but a few citizens from taking such action.

According to the Municipality of Anchorage they lack the power to act on nuisance claims
independent of the State of Alaska. In Anchorage the Municipal Attorney would be able to
pursue actions on a number of situations right now.

This bill will allow Home Rules Municipalities to close down crack houses and prevent
other objectionable uses. | urge your support ol this important tool for local nuisance
enforcement.

m'onsok -|VTLMIM
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P.O. BOX 111200
DEPARTMENT OF PUBLIC SAFETY TUNEALL ALASICA 09611-1200
PHONE ~ (907) *69-1322
OFFICE OF THE COMMISSIONER PR (o07) “cB.4062
February 20, 1996
The Honorable Norm Rokoberg
Alaska State Legislature
Capitol Building *1110
Juneau, AK 99901
Dear Representative Rckeberg:
I am anting to express my support frr passage of your
proposed legislation, HB d-?€§, which allows a home rule
municipality to seek injunctive relief against nuisances
*e V>p Fp>e ke . |
have also enclosed a letter from the Atter ley General to

the Anchorage Municipal
subject. The Department
legislation such as HS446 would be one of
recommend to address the crcblem.

Attorney's office

regarding
cf Law suggests m
two options

this
the letter that
they

*
* have tle

DPS also

pwernments wi ™ the au"hority to
appears to be a Ioglcal step

Rector. ® that ==B:e 00 wreMle.nt does r.
resources to addresf *his " Klem curren «*.,
supperts empoweri*r.g cal ¢
solve local prco «NE£. Ny ii

Sincerely,

Del Smith

Deputy Commissionei
Bnc.csure

POSITION PAPERS

A "»1 I »<..



ANCHORAGE POLICE DEPARTMENT r2oucf

4501 South Bragnw Street < .Vnchoragc, Alaska 99607-1599
Telephone (907) 786-8500

Nek Nifaifv,
"I(((for

February 5,1996

Representative Norman Rok*b«rg
Alaska Stat* Legiilature

Stats Capitol (MS3100)

Juneau, Alaska 99801-1182

Re: House BU 446—Civil Abatement

Dear Representative Rokebcrg:

The Anchorage Police Department fully supports passage of House Bill *46,
which would Allow municipalities to present cases for abatement to civil court.
The State of Alaska has neither the funds nor the personnel to adequately bring

these actions. Therefore, we would recommend approval for enforcement or. a
local level.

Duane S Udland
Deputy Chief of Police

SUPPORTING DOtTMIINTS



\nchonistf tin
Chamber of Commerce

Anchorage Clumber of Commerce
Criminal Justice System Reform
Resolution 95/96-5

WHEREAS the public u unsafe due tc *he Catch and Release of drug offenders who continue to operate after
arrest, and

WHEREAS Civil Abatement is a useful tool :n preventing illegal activities and ts avidable onJy to the Statr
and nor local municipalities; and

WHEREAS juvenile offenders axe becoming more dangerous and axe exempt from public censurt because cr
ecnnder.sality laws and

WHEREAS the sealing of the records of juvenile otfenders obscurvs the fad arter their 1Sth birthdav that thev
have a cr.rr.inaj history, and

WHEREAS the State has sole jurisdiction over juvenile cnme and municipalities axe barred horn addressing
juvenile crime. and

WHEREAS the best interest of the juvenile* standard conflicts with society sexpectation of accounrabur. =
axsd protection of the public and

WHEREAS the Municipality ot Anchorage has assumed costs 0f criminal justice services in excess of 55,535,00
those costs normally reserved to the state, and yet is burdened with inadequate numbers of correctional
facilities and magistrates;

NOW THEREFORE BE IT RESOLVED that the Anchorage Oumber of Commerce does hereby support the
Criminal Justice Proposals brought forward by the Municipality of Anchorage that propose mere stringent
conditions tor bail for repeat drug offenders, allow municipalities to utikxr Cm| Abatement procedures, revise
the cenndtntjahry laws concerrung juv«ul< offenders. give municipalities jurisdiction over less Vunocci
juvenile crimes, and provide for at least equal consideration of the fees* interest of the Public and the vjctims in
bail and sentencing procedures for juveniles, and

BE IT FURTHER RESOLVED that the .Anchorage Chamber of Commerce supports the Municipality of
Anchorage s initiative to call upon the state to recognv* the importance of increasing the number ot*
correctional facilities axsd magistrates serving Anchorage by railing thev pnorrty within the state budget; ard

BE n FURTHER RESOLVED that the Anchorage Chamber of Commerce urjes ail of its numbers to actively
support these proposals by encovrajmg their Serators axsd Representatives to support these measures

Approved December 15, 1995

fit V/A1

f441 Wee M AtBM, S * J0, Aacter’r, AMUW 1U»» (W 7)m4il  FAXAcrtv rriMin



MUNICIPALITY OF ANCHORAGE

MEMORANDUM
DATE: February 5,1996
TO: Rep. Norm Rokebcrg
FROM Tim Rogers. Legislative Program Coordinato
SUBJECT: H B 446

AS 09.50 ISO giants the State of .Alaska attorney general the ability to
perpetually enjoin the owner, lessee, or agent of a building which is being
used for certain illegal activities such as prostitution, gambling, use of
controlled substances, etc.

There are numerous cases within the Municipality of Anchorage in which
this statute could be used to stop illegal activity Several of these sites are
often the scenes of violence and there is concern for the safety of the
neighborhoods The State attorney general's office has been unable to
undertake any cases on behalf of the Municipality.

The existing statute also enables a citizen to bring civil action. However,
the financial resources and time commitment prohibit all but a few citizens
from taking such action.

The Municipality of Anchorage would like AS 09.50.180 amended to allow
it to pursue these actious. This would enable the Municipality to use this
important enforcement tool while relieving its citizens and/or the State of
the associated burdens.

If additional information is needed, please adv sc Thank you lor your
assistance.



Steven If. Schwcppc
CITY OF 1CETC1U)0\N, AL,\SK.\

KTTCMIU.*. ALASKA 99901
(907)223 3111, U T. 337
rartimlU (907) 347-31 1t

RECEIVED

February 2, 1996 FEB 6 1996
Ansd

Senator Robin Taylor
Mailstop 3100
Juneau, Alaska 99801*1182

Representative William Williams

Mailstop 3100
Juneau, Alaska 99801-1182

Re: House Bill No. m446

Dear Sirs:

We have received a copy of House Bill No. -46 which is entitled: "An Act requiring
home rule municipalities to bring actions for certain injunctive reliefrelating to nuisances."
City Manager Karl Amylon and | have reviewed this proposed legislation and desire to
inform you of our concern and opposition to it. As we understand it, the bill is designed
to require home rule municipalities to pursue nuisances actions against persons maintaining
houses of prostitution and places where illegal alcohol, gambling or controlled substances
are provided. We do not understand why this mandate is applied only to home rule
municipalities. If the problem is significant enough for the State to mandate municipal
action rhen it is important enough to impose the mandate on a!l municipalities.

While no one opposes actions to enjoin these illegal activities, the proposed
legislation does not significantly increase efforts to stop these activities. Rather, it simply
shifts the burden of prosecuting nuisance actions from the State to the municipalities. It
is an unfunded mandate sirruiar to those imposed by the federal government on the states.
Cities have the same difficulties as the State has in dealing with unfunded mandates. By
mandating that home rule municipalities pursue such nuisance actions, the State is
requiring home rule municipalities to place these litigation expenses at the top of their

priorities.

In Ketchikan prostitution, illegal alcohol, gambling and controlled substances

<



offenses are prosecuted by the State. It is not an efficient use of resources to divide efforts
to end these activities. Since the State already has the evidence of the crime it is in the
best position to also prosecute the related nuisance action. Future developments
concerning double jeopardy and forfeiture actions may require that the nuisance action be

brought as part of the State's criminal case.

Since statehood, Alaska has placed a high value on home rule for municipalities.
Unlike other states, home rule in Alaska is still a meaningful and important concept. Home
rule gives authority and responsibility to the government which is closest and most
responsible to the neople. W are concerned that legislation such as House Bill No. 446
subverts this important principle. Over time effective home rule can be lost through
repeated legislative mandates, all, or many, of which serve other useful public purposes.

House Bill No. 446 can be amended to serve a useful purpose while not
undermining home rule. Instead of providing that home rule municipalities shall prosecute
such actions, the bill couid provide that home rule municipalities may bring such actions.
This would clarify the ability of municipalities to pursue such actions while allowing local
governments to prioritize them with other local needs. With such a change the bill could
be expanded to include all municipalities regardless of their home rule status. Ifthe State’s
concern is cost, the same discretionary authority could be given to the Attorney General.

We do not knew the circumstances which gave rise to House Bill No. 446. Perhaps
a legislator’ constituents have been unable to get the State or a municipality to pursue
such nuisances. If so, we suggest that they resolve this problem through the usual
petitions to the city council and/cr through municipal elections. Either of these
alternatives can be as effective or more effective than the proposed legislation.

If you have any comments, questions, or additional Information concerning this
House Bill please feel free to contact me.

Yours very truly,

Steven H. SchweppC /A >~
Citv Attorney

cc: Karl 1. Amylon

re\mTi rut:
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February 9, 1996

VIA FACSIMILE 465-2041)
ORIGINAL SENT IIVMAIL

Representative Norman Rokebcrg

House of Representatives

Mail Stop 3101. Room 110

State Capitol ,
Juneau. AK 99801-1182

Re: House Bill No. 44<?

Dear Representative Rokebcrg:

Thank you for sending a copy of Steve Schwoppe*s letter dated February* 2. | appreciate Mr
Schwecppc's concern that HB 446 may '-e interpreted to require a home rule municipality to take
action when a public nuisance exists. Unlike the City of Ketchikan, these offenses in the
Municipality of Anchorage are not prosecuted by the state. Under the current statute, the
Municij ality does not have the authority to pursue nuisance actions against persons maintaining
houses of prostitution and places where illegal alcohol, gambling, or controlled substances are
provided. The Municipality wants so have the ability to pursue these jettons if it desires The
Municipality dees not oppose an amendment to HB 446 which presides that home rule
municipalities may bring such actions as »<¢posed to current language which states a home rule
municipality shall bnng such actions. This amendment would provide a home rule municipality with
the discretion to decide whether to pursue the abatement of these public nu.sanccs. | have spoken
with Mr. Schwcppc. He does not oppose HB 446 with that amendment. [fyou have any questions,

please feel free to contact me.

Sincerely.

Leslie K. Sebimiache*
Assistant Mur. cipal Attorney

<c Steven Schucppec
Senator Rohm N\»vior

Representative Witt-an
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SENATE COMMITTEE REPORT
First Committee of Refen al

DATE 2/23/96 FURTHER:
DATE TURNED INTO OFFICE: Z || | I @J
The Judiciary Committee considered CS FOR HOUSE BILL NO 459(JUD) am

Relating to the jurisdiction governing a trust, to challenges to trusts or property transfers in trust, to
the validity of trust interests, and to transfers of certain trust interests.

and recommends: S'cnatc Bill:
| ]same title
[ ) bereplaced with CS J [ j new title
House Bill:
adopt previous CS__ I~framc title
j technical title
| ] attached amcndmecnt(s) Jnew: SCR*
() adopt Letter of Intent by _ ,Committee
( | further referral tothe . Committee

SIGSISG DU PASS

UjCr-
CHAIR i . 7 x
NEW FISCAL Nogn%:/} PREVIOUS FISCAL NOTE(S):*
department Date  Zero Fiwal Department Date Fiical

JiL

1 1APPROPRIATION-no Bvcal note 'include fUerd note* i<comp»njing Governor** bill



Alaska State Legislature
House of Representatives

Stale Capitol
OrrWtil Juneau. Alaika 9B80M 182
(907) 483*37 18

House Majority Leader

SPONSOR STATEMENT

Alaska is in the unique position of having neither a state income tax nor a
state sales tax. This fact has made Alaska a very favorable venue for managers
of large investment portfolios, administrators of trusts and other investors who
want the security and protection of the United States Government and lhe
American banking system for their investments.

To attract these investments, certain changes have been suggested to the
statutes governing trusts in Alaska These changes when enacted, will open the
door to Alaska management of billions of dollars that are now fleeing to offshore
jurisdictions. According to the latest figures reported by Congress' Joint
Committee on Taxation. American families transferred over $460 billion off-shore
last year alone.

It is becoming increasingly obvious to policy-makers that this out-flow of
U.S. capital comes at a steep cost. U.S. citizens who transfer assets in trust off-
shore do not gain any tax advantages - indeed unless structured carefully, there
can be extortionate tax costs. Thus, there is no tax loss to U.S. jurisdictions.
But the out-flow results in much more. It reduces the capital base available for
other investment in the U.S., it increases the costs of capital and it reduces the
increased banking and legal work in the U.S. associated with creating and
administering Family Trusts And there is no indication that Americans of good
intention will stop seeking to use this very traditional method of preserving their
family's wealth and protecting it from adversity. Currently, only one American
state - Missouri - has enacted a statute to offset the tremendous capital out-
flow, but it suffers from defects and ambiguities that make many practitioners
uncomfortable recommending it as a viable option. Therefore, it cculd be a
great asset to Alaska, and the U S generally, to enact legislation that would
make it possible for Americans to create Family Trusts in the U S,

Passage of HB-459 will be the key to opening this great opportunity for
Alaska

SI'ONSOK STATfiMIINT



Alaska State Legislature

OfTiciul Hu>ini'tt SUIlf Capitol
Juneau, AK 99*0M 182

SPONSOR STATEMENT

THE FAMILY TRUST ACIi

Proposed Amendments to
Titles 13 and 34 of the Alaska Statutes

l. Purpose of tho Bill

Among the many traditional reasons for establishing trusts, one is
the preservation of assets for one's family. This very ancient and common form
of "asset protection" is not usually undertaken by one who is or who is about to
become insolvent If so. traditional rules will protect creditors who are harmed
by the creation of the trust. Quite the contrary, trusts such as these are more
typica ly created by individuals who are seeking to shelter a "nest egg" from the
attendant risks of modem economic life and provide a source of support for the
future Such a trust is usually irrevocable and gives the trustee full discretion to
accumulate income or to "sprinkle" income and principal among a class of
beneficiaries that can include the grantor (a "Family Trust") The key element for
Family Trusts is that no person, not even a family member, can invade the trust.

However, under the laws of many states a Family Trust is not an
effective shield against improvidence This is so because of relatively modern
innovations in trust law For example, traditionally a Family Trust would be safe

from the claims of tho grantor's creditors Under tho laws of many states today.

SPONSOR STAII AU S |



however, it is possible for the creditors of the grantor (and in some cases, even
creditors of the beneficiaries) to reach the assets of a Family Trust even though
neither tho grantor nor any beneficiary could do so. This result is often
predicated on the public policy that a person should not be able to put assets
beyond the reach of his creditors and yet retain their use. But in practice, the
rule operates contrariwise. It actually makes it possible for the grantor to do
indirectly what he otherwise cannot do directly. By racking up debts that he
cannot repay, for example, the grantor is indirectly able to withdraw assets from
the trust, to the detriment of tho family. In the typical Family Trust, however, the
grantor would not be able to withdraw the trust assets unilaterally.

It is clear that the rule in most jurisdictions makes sense when a
trust is in fraud of creditors, a sham or created solely for the benefit of the
grantor with the understanding that the grantor alone would continue to benefit
from a trust. In those cases, the rule operates to enforce the public policy
mentioned above. However, in respect to a traditional Family Trust, the rule
operates a hardship on families and makes perfectly respectable-and many
times important-family planning impossible.

In the face of this problem, and testament to their bona fides in
creating Family Trusts, many American families have turned to off-shore
jurisdictions such as the Cook Islands, Cayman Islands, Jersey, Bermuda and
many others for their trust needs. These jurisdictions have enacted statutes that
clarify the law and make it possible to create a Family Trust without the risk that
the grantor's creditors will attach trust assets, unless the transfer in trust was in
fraud of the transferor's creditors According to the latest figures reported by
Congress' Joint Committee on Taxation, American families transferred over $460

billion off-shore last year alone



It is becoming increasingly obvious to policy-makers that this out-
flow of U.S. capital comes at a steep cost. U.S. citizens who transfer assets in
trust off-shore do not gain any tax advantages - indeed unless structured
carefully, there can be extortionate tax costs. Thus, there is no tax loss to U.S.
jurisdictions. But the out-flow results in much more. It reduces the capital base
available for other investment in tho U.S., it increases the costs of capital and it
reduces the increased banking and legal work in the U.S. associated with
creating and administering Family Trusts And there is no indication that
Americans of good intention will stop seeking to use this very traditional method
of preserving their family’s wealth and protecting it from adversity. Currently,
only one American state - Missouri - has enacted a statute to offset the
tremendous capital out-flow. but it suffers from defects and ambiguities that
make many practitioners uncomfortable recommending it as a viable option.
Therefore, it could be a great asset to Alaska, and the U.S. generally, to enact
legislation that would make it possible for Americans to create Family Trusts in
the U.S.. This could be accomplished with little substantive change in the
substantive law of trusts in Alaska and without working to the detriment of
creditors. The proposed Bill therefore clarifies current law in Alaska by saying
that irrevocable transfers to a fully discretionary trust - even when one of the
potential beneficiaries is the transferor - are not liable to the claims of creditors

unless the transfer is otherwise in fraud of creditors under Alaska law.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

1907) 40S38A7 or 465 2430 STATE OF ALASKA
FAX (907) 463-2029 130 Scwnrd SU*«t. Sun® 400
Mail Stop 3101 Junaau Alaska 99A01-2105
M E M.Q.RAMILLLM December 26, 1995
SUBJECT: Sectional Summarv of bill draft relating to trusts (Work Order No.

9-LS1335\F)

TO: Representative Al Vczcy
Attn: Joe Ryan

FROM: Teresa Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill.

Aa a preliminary matter, note that a sectional summary’of a bill should not be considered on
authoritative interprctauon of the bill and the bill itselfis the best statement of its contents.

Section i. Modifies ihc statute that gives th superior court exclusive jurisdiction of certain
trust proceedings. Includes trusts described in sec. 2 of the bill and coordinates the
provisions of the statute with sec. 2. Makes a technical change by deleting "but are not
limited to.”

hecrion 2. Subsection (c ) states that a provision in atrust that this state's laws govern the
trust and that the trust is subject to this state's jurisdiction is valid, effective, and conclusive
if cither of two listed conditions is met. These conditions relate to the location of trust n\ct*?
and the relationship of the trust asset manager or trustee to this state.

Subsection (d) states that a trust's validity, construction, and adnunistrauon are determined
by this state’s laws, if the trust has a state jurisdiction provision. Identifies some of the
matters covered by this provision.

Section 3. Stales that this state's superior court will not, if a parry objects, handle a trust's
proceedings under AS 13.36.035 if the trust is registered or has its principal place of
administration in another state, unless certain conditions arc met. Among these conditions
is if the trust has a state jurisdiction provision and either (1) trust assets arc deposited in this
state or managed by a qualified person, or (2) the trustee is a qualified person

StfitiflILjL  AS 13.36.310 states that, except as provided in AS 34.40.110, a trust, or a
property tnmsicr in trust, that is governed by this state's laws isn't void, voidable, liable to

SECTIONAL ANALYSIS



Representative Al Vczcy
December 26, 1995
Page 2

be set aside, defective, or questionable as to the settlor's capacity, on the grounds described
in the section.

AS 13.36 390 defines "qualified person," "settlor,” and "state jurisdiction provision™ for AS
13.36.

Section 5. States that a nonvested property interest is invalid unless, among the other listed
reasons, the interest is in a trust and income ox principal of the trust is subject to discretionary
distribution by the trustee to a person living when the trust is created.

Section 6. Conforms this section to the amendment made in see. 5 of the hill.

Section 7. Coordinates this secuon with the new provisions in see. 8 of the bill.

Section 8, Subsection (a) allows a person who transfers property in trust and in writing to
provide that a trust beneficiary's interest may not be transferred before payment or delivery
of the interest to the beneficiary.

Subsection (b) states provides that the above transfer restriction prevents a creditor or other
person from using the beneficiary's trust interest to satisfyla claim unless certain listed
conditions are met.

Subsection (c) limits the part of a trust that may be used to satisfy a claim otherwise allowed
under (b).

Subsection (d) defines "settlor" for the secuon.

Section 9. Indicates that the bill's provisions only apply to trusts created on or afler the
effective date of bill.

If I may be of further aissistancc, please advise.

TLB:glc
95*474.glc



Alaska State Legislature

HISTORICAL BACKGROUND

Orfaiiil 1JuMfH’vs Slate Capitol
Juneau. AK 99801-1182

Tho practice of placing property in trust in order to preserve it for the use
of one's family is as old as the concept of the trust itself. In the 15th century, the
trust developed under the common law of England as a means, among other
things, to protect the property of the landed gentry as they did battle in Europe,
thus preserving their property for family members. The trust assured the
gentleman that rival nobles, the Church or others, could not rob his family of
their fortune while their protector was absent. Over the centuries, the use of
trusts has varied. Sometimes a trust was used to protect a family from the
claims of the Church, at others to protect a family from the claims of the Crown.
In more modern times, trusts have been used to protect the assets of Jews from
seizure by the Nazis. Over its long history, the trust has consistently been a
means of securing a family's wealth to its "natural" objects with minimal risks
from the claims of others. In its origin, a trust was very much a Family Trust.

As old as the Family Trust is. so too is the notion that an
irrevocable fully discretionary trust created solely for the benefit of the Settlor is
void. The rule is grounded in the very good reason that such a "self-settled"
trust is particularly prone to abuse and, more important, it violates a common
sense of fairness. An individual should not be able to put his assets beyond the
reach of his rightful creditors when the assets nevertheless remain available for
his use.

For example, statutes dating back to the 16th Century in England
have rendered void a trust created by a person primarily for his benefit.
American jurisdictions have continued this type of rule in effect. For example, in

New York, the Estates. Powers and Trusts Low provides:



A disposition in trust for tho use of the creator is void
as against the existing or subsequent creditors of the
creator.

And for well near 100 years, these statutes have been interpreted to mean that a
"self-settled" trust, whether discretionary or not. is void only if the Settlor is the
sole beneficiary. For example, cases in New York (until very recently) have
consistently held that an irrevocable discretionary trust created for the benefit of
a class that includes the grantor is not subject to the claims of the grantor's
creditors.

In recent times, however, many American jurisdictions have
expanded the basic "self-settled” trust rule and thus made it very difficult for a
person to create a Family trust. In large part, this development has been the
result of abusive (sometimes real, sometimes perceived) transactions. But in
reacting to these abuses, state legislatures and courts have gone too far and
effectively restricted the traditions and reasonable uses of Family Trusts.

In particular, state courts have begun to construe the "self-settled"
trust rule to mean that an irrevocable trust which includes the Settlor as a
permissible beneficiary, even if the Settlor has retained no powers over the trust
or the trustee, will be void as against the Settlor's creditors. In a recent New
York case, for example, the court found that such a trust (even though there was
no evidence to suggest that the trustee exercised his discretion in favor of the
Settlor alone) was void against the Settlor's creditors on public policy grounds
because it put the Settlor's assets beyond the reach of her creditors while
remaining available for her use. Vanderbilt.

Despite the intuitive appeal of this argument, the extension of the
"self-settled" trust rule is unwarranted. Consider, for instance, that an irrevocable
discretionary trust, by its nature, puts assets beyond the reach of a beneficiary's

creditors. Indeed, that's the difference between an outright gift and a gift in trust



Whore a trust includes the Settlor as a permissible beneficiary and where there
is nothing to suggest that the trust is primarily for the benefit of the Settlor or is a
sham, there is no policy reason to alter the basic rule. Under these
circumstances, the Settlor has no assurance that he will receive any of the
assets of the trust. They are beyond his reach, unless the trustee determines to
make a distribution. It does not offend notions of fairness, therefore, that the
assets also be beyond the reach of the Settlor’s creditors.

Indeed, fairness would require that the Settlor’s creditors in such a
case not be able to reach the assets of the trust. For example, if a family wishes
to safeguard its wealth against disaster and therefore, the matriarch irrevocably
creates a fully discretionary trust for the benefit of every member of the family,
naming a bank as trustee, the family rightly would assume that no one of them
(not even the Settlor) would be able to reach the assets of the trust. By allowing
the Settlor's creditors to reach the assets in a case such as this, state courts
make it possible for the Settlor to do indirectly what he is prohibited from doing
directly. It makes it possible for the Settlor to amass debt that he cannot repay,
knowing that the trust assets will be available to satisfy his creditors' claims.
This is the equivalent of allowing the Settlor to make mandatory withdrawals
from the trust.

Some jurisdictions have resisted the temptation of overreaching. In
places such as Cayman, Bermuda and other off-shore jurisdictions, for example,
statutes have been passed which adopt a rule that an irrevocable discretionary
trust for the benefit of a class that includes the Settlor, is immune from tne claims
of the Settlor (or his creditors) unless the transfer was in fraud of his creditors,

under local law. And in Missouri, the legislature recently enacted a similar

statute. It provides:



A provision restraining the voluntary or involuntary
transfer of beneficial interests in a trust will prevent
the Settlor's creditors from satisfying claims from the

trust assets except:

(1) Where the conveyance of assets to the
trust was intended to hinder, delay or defraud
creditors or purchasers, pursuant to section
428.020, RSMo; or

(2) To the extentof the Settlor's beneficial
interest in the trustassets, if at the time the
trust was established or amended:

(a) The Settlor was the sole beneficiary
of either the income or principal of the
trust or retained the power to revoke or
amend the trust; or

(b) The Settlor was one of a class of
beneficiaries or retained a right to

receive a specific portion of the income
or principal of the trust that was

determinable solely from the provisions
of the trust instrument.

Thus, as in the off-shore jurisdictions, it would appear that an irrevocable
discretionary trust established in Missouri for the benefit of the Settlor and his
family would appear not to be subject to the claims of the Settlor’'s creditors if the
trust so provides. Unfortunately, Section (2)(b) of the Missouri statute is
ambiguous and the conclusion is not as obvious as it could be. As a result, few
practitioners have sought to establish Family Trusts in Missouri.

These jurisdictions are not "asset protection” jurisdictions where
creditors can expect an unfriendly reception or whether unscrupulous Settlors
can defraud their creditors. Instead, these jurisdictions hava returned to the
traditional notion that, except where the Settlor has retained dominion and

control over the assets in a trust or where the Settlor is the sole beneficiary or



where the transfer was in fraud of the Settlor's creditors, an irrevocable
discretionary trust truly puts the trust assets beyond the reach of the Settlor and
therefore should also be protected from the reach of the Settlor's creditors.

This notion of the use of Family Trusts is not only consistent with
the tradition of the law of trusts but still rings true with property owners.
Evidence the fact that last year alone, over $460 billion dollars was transferred
to off-shore trusts such as the type described above. While it is possible, in
some cases, that these trusts are abusive, it is likely that most of them are not.
And for the likely majority that are not, American states with their over-reaching
rules are forcing people to transfer their assets off-shore in order to obtain
reasonable protection of their family’'s assets. This has the effect of transferring
out of the US. the earning power, capital base and local banking and legal work
that might otherwise be used here to promote local economies. And because
foreign jurisdictions might in some cases have animosity toward foreign
creditors, the result of the over-reaching rule is one that works to the collective
detriment of creditors, property owners and the U.S. economy.

The conditions are therefore ripe for Alaska to fill the breach and
provide a friendly jurisdiction to those who wish to establish Family Trusts By
the terms of the proposed legislation, only those trusts established with bona
fides will successfully bar creditors' claims. So, for example, an irrevocable
discretionary trust created for the bei efit of the Settlor and his family, where the
trustee is independent of the Settlor, makes distributions in response to the
needs of the family and not the direction of the Settlor, and where their transfer
does not leave the Settlor insolvent and is nc» motivated by a desire to avoid
specific creditors, will be immune from the claims of the Settlor's creditors.
Everything about such a trust suggests that the Settlor has parted with dominion

and control over the trust assets. Ho could not compel the trustee to distribute



any of the assets nor could he exercise any other control over the assets. In
such a case, it seems fair and reasonable to prohibit the Settlor from forcing a
distribution to himself by racking up debt he cannot afford to repay.

If, however, a trust is created primarily for the benefit of the Settlor
or if the Settlor retains powers over the trust or over the trustee (either explicit or
implicit), the proposed bill would not protect the trust from the claims of the
Settlor’s creditors. For example, a trust over which the Settlor retains a power to
revoke will remain liable to the claims of the Settlor's creditors. Or a trust which
is created with the understanding that the trustee would make distributions to the
Settlor any time he requested them, then that trust, too. would remain liable to
the claims of the Settlor's creditors. In both circumstances, the Settlor has.
either explicitly or implicitly, retained ownership of the trust assets and may force
their distribution to him. Fairness therefore dictates that the Settlor's creditors
have the same access to the trust assets as the Settlor.

The proposed Bill would provide generous flexibility for Family
Trusts that fall in between those two extremes. For example, if the Settlor could
not compel distribution but he could veto a proposed distribution by the trustee,
the proposed Bill would nevertheless protect the trust assets from the claims of
the Settlor's creditors. Likewise, if a Family Trust required that the Settlor
receive the income of the trust quarterly, under the proposed Bill, only the
income of the trust would be vulnerable to the claims of the Settlor's creditors.
The integrity of the trust would nevertheless remain secure. In the first case, the
power retained by the grantor enables him to preserve assets, not acquire them
for his use. Thus, it is equitable that his creditors not be able to convert such a
power into a power to distribute to the Settlor. In the second case, the creditors

would not be able to undo the security of the family in the trust simply because



the Settlor retained a partial interest. Equity would require that the Settlor's
creditors be able to recover exactly what the Settlor could demand, and no more.

By adopting the proposed Bill, Alaska will be returning to a more
conservative position on trusts. It will be doing no more than making it possible
for traditional Family Trusts to exist free from tho over-reaching claims of
creditors, where those claims against tho trust would fail if mado by the Settlor.
It would not be expanding tho ability of Settlors to evade creditors nor would it be
restricting creditors fair access to a debtor's assets Instead, Alaska would
return itself to the more balanced and substantive view of Family Trusts that
existed before the recent over-reaching.

And, collaterally, Alaska could bring to its economy a business
boom unprecedented in tho State since the oil boom. Even if only one-tenth of
the trust business that goes off-shore were to come to Alaska, it would see $4
billion of assets move into the state. That, in turn, will increase the capital base
in Alaska, and stimulate capital growth. This would give rise to banking and
legal business, and serve as a catalyst to the economic "mushrooming” that has
occurred in the off-shore jurisdictions that adopted such legislation.

It is notable that these off-shore jurisdictions, like Alaska, do not
have an income tax. It is true that a tax-friendly regime creates an added
incentive for property owners who wish to create Family Trusts. But it is often
not the motivating reason For example, Settlors will typically have to pay
federal income tax on all income of the trust because it will be a grantor trust for
federal income tax purposes. There is a temptation for states to reap a short-run
gain by levying income tax on Family Trusts located in its jurisdiction But
Alaska would bo well advised to avoid that temptation. For most families, an
income tax would make Alaska a less desirablo jurisdiction that Cayman or the

Cook lIslands. And In those jurisdictions that do not have an income tax. the



exponential effects of tho trus* business more than compensate for the loss of
potential income tax revenue.

It should be stressed again that tho proposed Bill is not a "device"
for unscrupulous debtors and. therefore, should not create animosity among
sister states. It does not make Alaska a "tax haven" or a jurisdiction unfriendly to
creditors' claims. Indeed, the proposed Bill affords creditors broad protection
when assets are transferred in fraud of their interests or when the Se'tlur retains
powers over the trust assets. Quite the contrary of being anti-creditor, the
proposed Bill is both creditor and family friendly. It rebalai jes the legal equities
between individuals and creditors so that when an individual permanently and
irrevocably parts with his property for the benefit of his family, he cannot

squander the family's wealth through the inadvisable accumulation of debts.

V. Budgetary Implications
There are no costs associated with this legislation Instead, it is
projected that there will be a dramatic increase in state revenue as banks

lawyers and other businesses benefit from the increased economic activity in

Alaska.
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MEMORANDUM

10. Senator Kohin Taylor. Chair
Senate judiciary Committee

| ROM Rep Brian Porter, Chair
llouse Judiciary Committee

SUBJECT: 1IB 42 Drunk Driving Evidence k Sentencing

DATE March 27. 19%

re:s:rrc-r-2-cisest'sa”esanBBEBSusseatr®*aBsitiBGiinsr: a2S3CL“::2 t-:::

I respectfully request a hearing for 11B 2 he scheduled in your committee .it your
earliest convenience.

In creating the felony driving while intoxicated and refusal offenses last session, the law
was inadvertently i hanged to require the court to automatically impose all suspended
time on felony offenses who fail to complete treatment (ch 80, SLA 1995) Ihis
automatic imposition of all suspended time for those offenders creates legal and
practical problems

h "gally. mandating licit all suspended time tv imposed for only one class of cnmmal
offenders may violate the constitutional guarantee of Equal Protection of the law
Practically, the ultimate goal is to curtai' tin* practice of drinking and driving Some
offenders require more than one exposure to o treatment program before it becomes
effeclive 1his is often accomplished by imposing a portion of i*>suspended jail time
followed by a forced return to treatment

Ihis bid aMends the law to give the sentencing court the discretion to decide how much
Of the suspended term the defendant should vrvo for failure to complete a treatment

program

Hunk you for your consideration
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HB 462. DrunK Driving: Evidence & Sentencing

The bill would change a part of the sentencing scheme for persons convicted
of felony driving while intoxicated or refusal to take a breath test. A
sentencing court may order a defendant convicted of DYVI or breath test
refusal to receive inpatient treatment as a condition of the sentence.

Normally, if the defendant fails to complete treatment the court may impose
some or all of the suspended (ail time. However, in creating the felony
driving while intoxicated and refusal offenses last session, the law was
inadvertently changed to require the court to automatically impose ail
suspended tune on felony offenders who fail to complete treatment ( ch 80.
SLA 1995). Thi<* automatic imposition of all suspended time for those
offenders creates legal and practical problems.

| egally, mandating that all suspended time be imposed for only one class of
criminal offenders may violate the constitutional guarantee of Equal
Protection of the Law Practically, the ultimate goal is to «.urtail the practice of
people drinking and driving Some offenders require more than one
exposure to a treatment program before it becomes effective Tins is often
accomplished by imposing a portion of the suspended fail time followed by a
forced return to treatment Thi*. bill amends the law to give the sentencing
court the discretion to decide how much of the suspended term the defendant
should serve for failure to complete a treatment program



The bill additionally amends Rule 6(r)(lI) of the Alaska Rules of Criminal
Procedure to allow prior convictions of driving while intoxicated and breath
test refusal to be presented at the grand jury proceedings by hearsay evidence.
Because grand |urv presentations must occur within 10 days after arrest, there
is not sufficient time to obtain certified judgments of prior convictions,
particularly if the convictions are from another jurisdiction. This court rule
amendment is necessary in order to ensure that repeat offenders from out of

state are not treated more lenientlv than Alaskans.

Finally, the bill amends Rule 32.1 of the Alaska Rules of Criminal Procedure
to provide that a presentence investigation by the Department of Corrections
is not required in most cases in which a person is convicted of felony driving
while intoxicated or breath test refusal. Offenders convicted of driving while
intoxicated and breath test refusal have been sentenced successfully for many
years without the benefit of a presentence investigation. The bill would

require that a presentence report be prepared for a repeat felony offender

convicted of driving while intoxicated or breath test refusal.
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
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Mail Slop 3101 Juneau. Alaika 99801-2105

MEMORA> PALM Fcbruarv 26. 1996

SUBJECT: Sectional Summary of MB 462.

TO: Representative Brian Porter

FROM: Michael F. Ford "

Legislative Counsel

You have requested a sectional summon of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of
circumstances, please adv ise.

Section 1. Allows a court to impose pan or all of the remaining portion of a suspended
sentence for driving while intoxicated, if the convicted person tails to meet required alcohol
rehabilitation treatment conditions.

Section 2. Allows a court to impose part or all of the remaining portion of a suspended
sentence for refusing to take a chemical breath test, if the convicted person fails to meet
required alcohol rehabilitation treatment conditions.

Section 3. Technical amendment to a.iow certain hearsay cvidcncc in a felony prosecution
to be presented to the grand jury.

Section 4. Allows hearsay cvidence of prior convictions to be presented to the grand jury,
in a felony prosecution for dm ing while intoxicated under AS 28 35.030(n) or refusal to take
a chemical breath test under AS 28 35 032<p).

Section 5. lethnical amendment regarding pre-sentence investigations by the Department
of Corrections

Section 6. Provides that unless the defendant is subject to a presumptive temi of
imprisonment, a pre-sentence invesugation by the Department of Corrections is not required
for a person convicted of felony driving while intoxicated or felony refusal to Like a chemical
breath test.



Representative Brian Porter
February 26. 1996
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Sis HoilL Applicability clause.

Section 8. Effective date.
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Rule 6

()) The presentment thill nol mention the names
of individual. TV presentment thill not be iled
with (he court, nor ihtll it be kept by the court
beyond the time that the grand jury n duchirged.

(4) When the presentment n mide the court thill
jive »uch instructions on the law u it considers
neceuiry.

(p) Deflate Witneises. Althoujh the grind jury
hit no duty to heir evidence on the behalf of the
defendint. it may do to.

(q) Sufficiency of Evidence. When the grind
jury hit reiton to believe (hit other ivnlible evi-
dence will ctpliin iwiy the chirge, it thill order
tuch evidence to be produced ind for that purpose
may require die prosecuting attorney to subpoena
witnesses. An indictment thill not be found nor i
preientmenl made upon the itilemeni of i grind
juror unlen such grind juror is sworn and etimmed
is i witness. The gTind jury shill find in indictment
when ill the evidence taken together, if unesplamed
or uncontridicted, would winint a conviction of the
defendint.

(r) Admissibility of Evidence.

(1) Evidence which would be legally admissible
it trill shill be admissible before the grind jury. In
ippropnile cases, however, witnesses miy be pre-
sented to (ummarire admissible evidence if the
admissible evidence will be available it trial. Etcept
as stated in subparagraphs (2) and (3). hearsay
evidence shall nol be presented to Die grand jury
absent compelling justification for its introduction. If
hearsay evidence is presented to the grand jury, the
reasons for ils use shall be stated on the record.

(2) In a prosecution for an offense under AS
11.41.410 — 11.41.440 or 11.41.455. hearsay evi-
dence of a statement related to the offense, not
otherwise admissible, made by a child who is the
victim of the offense may be admitted into evidence
before the grand jury if

(0 the circumstances of the statement indicate
its reliability".

(ti) the child is under 10 years of age when the
hearsay evidence is sought to be admitted.

(tii) additional evidence is introduced to corrobo-
rate the statement, and

(iv) the child testifies at the grand jury proceed-
ing or the child will be available to testify at tnal.

(3) Hearsay evidence related to the ofTense. not
otherwise admissible, may be admitted into evidence
before the grand jury if

(1) the individual presenting the hearsay evi-

dence is a peace officer involved in the investiga-
tion. and

ALASKA RULES OF COURT

(is) the hearsay evidence consists of the statement
and observations made by another peace officer in
the course of an investigation; and

(iii) additional evidence is introduced to corrobo
rate the statement.

4) If the testimony presented by a peace officer
under paragraph (3) of this section is inaccurate
because of intentional, grossly negligent, or negligent
misstatements or omissions, then the court shall
dismiss an indictment resulting from the testimony
if the defendant shows that the inaccuracy prejudices
substantial nghls of the defendint-

(® In this section “stalemenr means an ora] or
written assertion or nonvnbal conduct if the nonver
bal conduct is intended as an assertion

<s) Discharge and Excuse. A grand jury shall
serve until discharged by the presiding tupenor court
judge of the judicial district but no grind jury may
verve more thin 4 months, unless for good cause
such penod is extended. At iny time for cauv
shown the presiding judge may eacuse ajuror either
temporarily or permanently and may impanel ar
alternate juror in place of the juror excused. In ordei
to vote on the proposed bill, the alternate juror must
be present during the presentation of all evidence
related to that case.

(t) Delegation of Duties. Whenever a superiot
court is silling other than where the presiding judge
is sitting, or the presiding judge is unavailable, the
presiding judge may delegate duties under this rule
to another judicial officer. However, the presiding
judge may delegate duties under Criminal Rule 6.1
only to another superior court judge-

(L) Telephonic Testimony.

(1) A witness may participate telephonically m
grand jury proceedings if the witness is not a victim
and the witness:

(A) would be required to travel more than 5f
miles to the situs of the grand jury; or

(B) lives in a place from which people custom
inly travel by air to the situs of the grand jury.

(2) A witness who is not entitled to participate
telephonically undeT subparagraph (1) may pirtici
pate telephonically with approval of the presiding
judge of the judicial district, or the presiding judge's
designee. A motion to allow telephonic testimony
under this subparagraph may be ex parte and shall be
accompanied by an affidavit of the prosecuting
attorney that states the reason telephonic testimony
is requeued.

(3) If a witness participates telephonically in
grand jury proceedings, after the witness is svom
ihe prosecuting attorney shall require the witness tc

(A) state 'he location from which the witness is

testifying; ind



CRIMINAL RULES

" of il tun improper in drurminin| i irnUnct lo be
vned >(>inil 1v tuvw” B«rloMi * Slat*, Op No 1222.
' FTJ 1195 (Alaika J975).

TV tupmrw court'i (unction, in t tent/nee appeal. n In

mruin whether tV (ml court >u clearly mulaken in

suing the particular larKtKei Burte-ioa t. State, Op No
54J P2d 1195 (Alaika 1973)

Nentencini court muii unequivocally hnng htme lo
tnJarU that V haj right In milie a statement in hit own
*11 and lo peraent any infofmUjcwi in mnigalion of punith.
il Naiiraaa » Scale, Op No 1514, 554 P2d 599 (Alaika
"®ii

l.tuaJ conideration of police contact! will net invalidate
me* if Inrn the record oe by wtinnier teitimcny the
it aware of the circumrtancei and outcome of the
«ana IUtfcaaaa » Stx»tr. Op No. 2553, 561 P74 1197
«ika 1977)

‘enlencmg court may rely on piychiatnc repcei which
mhen eaplamed police contacta in reaching a diagnmu

. hanaa V. Scale, Op. No 1316. 56) P2J 1197 (Alaika
t

Slert awareneii by lenlencing court of caher police
irti »iD noe icrve in invalidate an othrnvue valid
rnce Radiaaaa *, Slate, Op No. 1316. 561 P2d 1197
atka 1977)

Sentencing judge may conudci imtancei of pan anti aocial
ivior, lubttaniiaied by lupporting informalion. even though

rridanl *a* oe* charged oe cceivicted Nakapigak » Stale,
No 1410. 562 P?d 697 (Alaika 1977)

Ouealion. Do you have anything you taant lo ia> hefore
jxvee aervtmeceT- »ai minimal compliance with allocution
.remetit of ihu rule, where defendant %ti aentenced foot
i tefocr Supreme Court im[voted more ttnngent Naltraii

Urd Capwefl » Stale, Op No. 14*2. 564 P2d 10 (Alatk a
‘hi

Inal court ! failure lo afford defendant the opportunity ©
*e a ilalemeni on hn own behalf at lenlencing hearing uai
‘larmleii error Media tr. Stale, Op No 17|9. 514 P2d 40
oka 1971)

1rvder Rule 32(a) the obligation n on the court to afford

Jrfendani the opportunity to tprak and nr* on the defen.

i to tequeii tuch an cppureunity. hence defendant! failure

inert activtly hn nght of allocution did not tonttitutr

.*Z[r Me** > Stale, Dp No 17|9. 584 f*2d *0 (Alaika
>

Defendant! contention that consideration of hn juvenile
id by the court impning lenience violated bit nght to
-acy wai rejecud Rena v. State, Op No 1774.58* P2J
* (Alaika 197%)

Despair the face that d.fendanl iputr at tome length under

eiammauon by hit coumel at the lenlencing branng.

* court'a failure lo inform him of hit nght of allocs*tat>

Jvred reaetneoctog Law ». Stale, Op No 2301, 624 P2d
¢l iAlaaka 191D

In order to eatahliih a claim rd racial hut in aentencng
mdar* muii show that the lenience »ai prrduN> h.jher
*-that which wtnald have been impnaed upn a defrnJanl of
sfferrnt race with a tke criminal hittory who commitied a
—i.lar offrrut Cadeuaaa *. Stale, Op No 2190.621 P2d 169

atka [9» |

Rule 32

Tnal court, in conducting a hearing punuant to thia rule lo
determine whether mitigating and aggravating facton have
been established, may consider evidence previcuily introduced
at the tnal Wolf v. State, Op No 99. 647 P2d 609 (Alaska
App 1912).

WVre defendant waj given a chance toeaereiie hn right
of allocation juit prior to imtrncing and did not eiercne that
nght on the ground that V needed mote ttn< lo prrparr,
failure of the tnal judge to give the defendant more time “ <>
nc* error Hasllap » State. Op No. 706, 736 P2d H57
(Alaika App 1917).

Denial of allocated may be harmleii where the defmdant
it lubject lo pretumptive lenlencing. no aggravating or
mitigating faclori are rilabtiivd. and the tcCality cf the
cireumiUncei would not warrant referral to a three->>dgt panel
few lenlencing Jodioaon » Stale, Op No 158. 762 P2d 49,
(Alaika App 198*1

Trial judge’i overeighl in denying defendant allocation wu
harmleii beyond a reaionablr doubt where the )udge had
already rejeclrd proposed mitigating factcns and potnbie
referral to a three-judge panel for aenlencing Johaaoa V.
SUte, Op No. 851, 762 Wd 493 (Alaika App 198*1

Rule 32.1.

Prrsentrnee Procedure for
Felony Sentencing*.

(i) Scheduling. At the lime guilt in i felony

cate is estiblisbed by verdict or plea, the judge shall
establish the date for a sentencing hearing and a
presenlencing heiring, if appropriate, and shall order
a presenlence investigation by the Department of
Corrections. If the judge elects lo schedule a single
hearing, all of the procedures for die presenlencing
and sentencing hearings shall be applicable at the
single hearing.
(b) Presentence Investigation and ReporL

<l) The Department of Corrections shall prepare
and deliver the report of the presenlence investiga-
tion nol less than 30 days before the presenlencing
hearing. The report shall contain any prior criminal
conviction and any finding of delinquency of the
defendant and such information about the de-
fendant's characteristics, financial condition, and the
circumstances affecting the defendant’s behavior as
may he helpful in impoung sentence or in granting
probation or in the correctional treatment of the
defendant, and such other information at may be
required by the judge. The presenlence report shall
comply with the Victims' Rights Act. AS 12.61.100
.150.

The report shall be submitted to the judge, the
state s attorney, and the attorney for the defendant:
the defense aitomey shall not be prohibited from
providing a full copy to the defendant unless the
judge enteri on the record findings why providing
specific portions of the report to the defendant would
prove detrimental to the rehabilitation of the defen-
dant or the safety of the public.

327



Rule 32.1

Unless otherwise ordcTtd. or except as tpccifical-
ly allowed by other provisions of law. further
disclosure of the report shall be limited to agents of
the stale's attorney or the defendant's attorney, any
reviewing courts, and the agencies having charge of
the defendant's rehabilitation.

(2) In the event the parlies request preparation of
a presentence report to aid them in reaching a plea
agreement, the judge may order such a report made
pnor to the time stated in tlus rule. If a report is
prepared pnor lo entry of a verdict or plea of guilty
or no contest, the rtpon shall be submitted only to
the parties and not to the judge.

(3) Notwithstanding subparagraph (b)(2). the
judge may use the presentence rejiort to determine
whether to accept a plea agreement under Criminal
Rule II.

(c) Notice of Aggravating and Mitigating
Factors, Extraordinary Circumstances, Prior
Convictions, and Other Information to be Relied
on at Sentencing. (1) Within ten days after receipt
of the presenlence report, each party shall file:

(A) notice of iny aggravating or mitigating
factors, pursuant to AS 12.55.155. or extraordinary
circumstances, pursuant to AS 12.55.165. on which
it intends to rely, supported by a wmten statement
outlining, as an offer of proof, the evidence that
counsel contends establishes each aggravating or
mitigating factor or extraordinary circumstance; and

(B) amemorandum giving notice of any evidence
which the party intends to rely on at sentencing
which was not previously presented at a pnor pro-
ceeding in the case, in the notice described m
(cMIXA). or in the presenlence report. If the parry
intends to present additional witnesses, the memoran-
dum shall include a list of these witnesses and a
bncf summary of their anticipated testimony The
memorandum need not give notice of matters to be
mentioned in a defendant's allocution or avictim's
oral statement.

2) Widun ten days afte* receipt of the proven-

ience report, the state shall file:

(A) notice of the pnor convictions, if any. on

which it intends lo rely for presumptive sentencing
purposes; and

(Bi notice of the amount of restitution, if any. it
intends to request, supported by a memorandum or
exhibits Out establish the basis for Die restitution
request.

(d) Disputing Aggravating and Mitigating
Factors. Extraordinary Circumstances, Prior
Cooslctkms, or Other Information. (!) Within ten
days after receipt of the notices required by para
graph (c). each parry shall hie:

fA) notice whether the party concedes or disputes
each aggravating or mitigating factor or extraordi-
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nary circumstance asserted by the opposing party,
and

(B) notice of objection lo any information in the
presenlence report or in any other material the judge
or opposing party has identified as a source of
information lo be relied on at sentencing on the
ground that such information is insufficiently veri-
fied or is inaccurate. For each item a party contests
as inaccurate, that party shall submit an affidavit
from the party or another witness with personal
knowledge outlining the testimony the witness is
prepared lo provide to refute or lo explain the
allegation, or a notice that the party has served or
attempted to serve a subpoena upon the person who
provided the contested information and intends to
examine the person at the presenlencing hearing.

2) Within ten days after receipt of the notices
required by paragraph (c). the defense shall file:

(A) nonce of any objection to any of the pnor
convictions relied on by the state and a statement of
the grounds for the objection as provided in AS
12.55.145(c). which shall be supported by affidavit
if the objection is based on facts outside the record;
and

(B) notice of any objection to any restitution
request and a statement of gmurids for the objection.

(e) Presenlencing Hearing. At the presenlencing
hearing, the judge shall review the notices filed
pursuant to paragraphs (c) and (d). The judge shall
enter findings as to undisputed facts. For each
allegation aparry contends is based on insufficiently
verified information, the judge shall determine
whether the allegation is sufficiently verified and
shall order stnckcn from the presentence report any
allegation the judge finds is not sufficiently verified
The judge shall provide an opportunity for argument
and then shall entcT conclusions on legal issues that
may be resolved wnhout an evidentiary hearing.
The judge shall clarify the material disputed facts, so
that the parties can be prepared to present witnesses
at the sentencing hearing.

(Added by SCO 157 effective February 15. 1973.
amended by SCO 218 effective January 15. 1976, by
SCO 536 effective October |. 1982; by SCO 643
effective September 15. 1985; repeated and reenacted
by SCO 1136 effective July 15. 1993)
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PHONE 1907)4(5-34:A
FAX 1907)465"043

CRIMINAL DIVISION O OFFICE OF SPEC'Al PROSE

February 27. 1996 AND APPEALS
310K STREET SUITE <>
ANCHORAGE ALASKA 9950,
PHONE  1907)X 9 6250
FAX 1907)269-6270

The Hon. Brian Porter. Chairman
House Judiciary Committee
House of Representatives

State Capitol. Room 118

Juneau. Alaska 99801

Re: House Bill 462

Dear Representative Porter:

This is in response to your request for a legal analysis of HB 462, an act
addressing driving while intoxicated offenses. Rules of Criminal Procedure, and providing for
an effective date.

HB 462amends the provisions of AS28.35.030and AS 28.35.032 as they relate
to the powers andduties of the court if aperson fails tocomplete a program of alcohol
rehabilitation authorized by the court, alter having been convicted of felony driving while
intoxicated or felony refusal to submit to a chemical test. Present law requires the court to
impose the entire remaining suspended sentence in these circumstances. Under HB 462. the
court would have the discretion to impose either a pan or all of the remaining sentence. This
discretion woulJ be very useful to the coun in encouraging a defendant to return to treatment
by having additional time to impose if the defendant again fails to finish the treatment program.

The bill also amends the Alaska Rules of Criminal Procedure to allow hearsay
evidence of prior convictions to be used before the grand jury in felony driving while intoxicated
and refusal to submit to a chemical test cases, This is particularly important in cases where
prior convictions have occurred in other states Although granJ juries must be conducted within
10 days of arrest, it is often very time consuming to obtain certified copies of judgments. The
use of criminal records to establish prior offenses would enable the cases to be brought to the

grand jury in a timely way.

Finally. HB 462 amends the Alaska Rules of Criminal Procedure to allow felony
driving while intoxicated and refusal to submit to a chemical test cases to proceed to sentencing
without a presenlence report, unless a presumptive sentence applies to the case. Defendants in
these cases have been fairly and efficiently sentenced without a presenlence report for many
years; the expense and time of preparing a presenlence report is not justified unless presumptive

sentencing applies.



The Hon. Brian Porter, Chairman February 27, 1996
House Judiciary Committee Page 2

The Department of Law strongly supports the passage of HB 462. We will be
pleased lo assist in its progress through the legislature in any way.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL
t

By: 7
Aruie D. Carpcncti
Assistant Attorney General

ADC: rew
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Sponsor: Representative Porter
Requester. House Transportation
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The impact of automatic imposition of a suspended sentence was not previously considered. The more permissive language
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Governor in 1995,

Rule 32.1(a) as amendod in Sec. 5 of this hill will require pre sentence investigations in 69 cases annually. 261 cases will be
subject to the discretion of the trial court judge. It is assumed the court will chose to order a pre sentence investigation in

50 percent of these cases. This will result ina projected decrease of 130 Pre-sentence investigations annually. Staff will be
reduced by two probation officers and personal scrvicos will bo reducod by $104.C.

2 PO 11X 52.0 annual salory « $104 0 (decrement)
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without this legislation

Prepared by:
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Office of the Commissioner
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AND APPEALS
310K STREET. SUITESC.'
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. L e PHONE 1907t069-e:sc
April 11, 1996 fax i907¢c~9-A2'c

The Hon. Robin Taylor
Alaska State Legislature
State Capitol, Room 30
Juneau. AK 99801-1182

Re: HB 462am - "An Act relating to the offense of driving while
intoxicated and refusal to submit to a chemical test of
breath or blood; amending Rules 6 and 32.1, Alaska
Rules of Criminal Procedure; and providing for an
effective date."

Dear Senator Taylor:

| spoke with your aide, Joe Ambrose, last week, who suggested that a
summary explanation of HB 462atn. which has been assigned to the Senate Judiciary
Committee, would be helpful to the committee.

HB 462am was introduced to make four relatively minor, but important,
changes to the felony driving while intoxicated and refusal to submit to a breathalyzer
offenses. These changes are in the nature of "clean up” changes, and address problems
that were not recognized last year when the felony offenses for DWI and refusal were

adopted.

First, the DWI and refusal statutes presently require a court sentencing a
person to refer the person to evaluation and treatment by an authorized alcohol
rehabilitation program. An inpatient treatment program may be ordered by the agency
if authorize J in the court’sjudgment. The felony provisions passed last year provide that
if a person does not complete the inpatient treatment, the court is then required to impose
the entire remaining suspended time of imprisonment. HB 462am allows the court the
discretion to impose a part or all of the remaining suspended jail time. This discretion
is important, as the automatic imposition of all remaining time does not allow the court
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to require the person to return to treatment. Experience shows that it often takes more
than one attempt at treatment for the treatment to be successful. Further, there may be
other factors present which would make the imposition of less than the entire remaining
time more appropriate.

Second, the bill clarifies an issue which is presently being litigated in district
court in Anchorage. Current law allows convictions in the 10 year period before the
current offence to be considered for sentencing purposes in DWI and refusal cases. The
felony provisions of both the DWI and refusal offenses provide that only convictions
occurring in the five years preceding the present offense may be considered in
determining whether the offense is a felony. It is being claimed that the legislature
intended, then, that only convictions occurring in the preceding five years may be
considered for sentencing purposes. The state’s position is that this clearly was not the
legislative intent, as the felony provisions reference the definition of "previously
convicted", which specifically refers to offenses occurring in the prior 10 years.
However, in case the court decides against the state, and to make the intent perfectly
clear, HB 462am amends the felony DWI and refusal provisions to provide that the
number of offenses in the prior 10 years dictate the sentence.

Third. Sections five and six of IIB 462am amend the Alaska Rules of
Criminal Procedure to allow that Alaska Public Safety Information Network (APSIN)
reports and other computerized criminal history records to be used at the grand jury to
establish the prior convictions for DWI and refusal for the felony offense. The reason
is to allow people with prior convictions of DWI or refusal from another state to be
treated the same as people with prior convictions in Alaska. A felony charge must be
brought before the grand jury within 10 days of arrest. This is not enough time to obtain
certified copies of judgments from prior offenses from other states. Thus the use of
APSIN and NCIC reports is important to establish the prior convictions.

Finally, the bill provides that a presenlence investigation is not required for
a person convicted of felony DWI or refusal, unless the person is subject to a
presumptive sentence. The rationale is that the expense of a presentence investigation is
not justified in these cases; people have been sentenced for these offenses for many years
without the benefit of a presenlence report, and the sentences are not sufficiently different
under the new felony provisions to justify them.
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If you have any questions about the bill, please call me any time.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By: if
Anne D. Carpencti
Assistant Attorney General

ADC:jf
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SPONSOR STATEMENT
HOUSE BILL 474

"An Act relating to civil violations of municipal ordinances, and to civil
penalties for violation of municipal ordinances by Juveniles."
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DEPARTMENT OF LAW

CRIMINAL DIVISION

March 28, 1996

The Hon. Cynthia Toohey
House of Representatives
Alaska State Legislature
State Capitol

Juneau. AK 99801-1182

Dear Representative Toohey:

TONY KNOWLES, GOVERNCR

PLEASE REPLY JO

J7
A

CRIMINAL DIVISION CENTRAL
OFFICE

PO BOX 110300.

JUNEAU, ALASKA 008110300
PHONE (907)465-3420

FAX (907)465 4043

OFFICE OF SPEC AL PROSECU HONS
ANDAPPEAIC

3I0KSTREET, SUITE300
ANCHORAGE. ALASKA 99501-2C64
PHONE (907)2696250

FAX (907)269 6270

lam writing in response to your request for an analysis of CSHB 474, An
Act relating to violations of municipal ordinances and regulations, and to civil penalties

for violation of municipal ordinances by juveniles.

The bill allows a municipality to bring an action for a civil penalty against
a minor for up to SI,000 for violation of a municipal ordinance. Such an action will be
heard in the district court, or may be assigned to a hearing officer if the municipality

provides by ordinance for such an assignment.

Notice of an action for civil penalties against a minor by a municipality must

be sent to the commissioner of health and social services.

The Department of Law supports this bill.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Laurie H. Otto

Deputy Attorney General

LHO
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Am’horngc. Alaska 99519-(iGoO

Telephone: (007) :»:)* M 4

AnChoraI Kick Mifstrnm. Mayor

UIIK Lor THE MIMI I'Al. MANAOIK
February 9. 19%6

Representative Cynthia Toohey
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Re: H. B. 474
Dear Representative Toohey:

Thank you for sponsoring H. B. 474, regarding the jurisdiction of
municipalities over certain juvenile infractions.

This bill offers an important reform to the way in which juvenile criminal
activity is addressed.

Attached is an issue summary supporting the need for the proposed change.

Thank you again for sponsoring this legislation. If we can offer further
information, please let me know.

«

Sincerely,

Tim Rogers
Legislative Program Coordinator



MUNICIPAL ITY OF ANCHORAGE
PUBLIC SAFETY PARTNERSHIP PROGRAM
LEGISLATIVE ISSUES

Allow municipalities to respond to less serious juvenile behavior by
expanding its jurisdiction to include the ability to subjectjuvenile
offenders to civil infractions and/or mediation

Early intervention has been proven an effective means of changing young
people’s attitudes and behaviors. Because the current juvenile justice
system is overwhelmed with serious offenses and offenders, many offenders
who begin with lower level or less dangerous conduct receive no
meaningful consequences until they graduate to the higher level.

According to the 1994 Anchorage Police Department Annual Report,
juvenile arrests have increased 66% since 1990. Juvenile offenders have
become increasingly dangerous and increasingly blatant regarding their
offenses in the knowledge that the system can do very little to them.

Recognizing this situation, the Municipality of Anchorage would like the
ability to respond to less serious juvenile behavior by expanding its
jurisdiction to include the ability to subjectjuvenile offenders to civil
infractions and/or mediation. This will allow the juvenile justice system to
focus on the more serious criminal activity while assuring thatjuvenile
offenders of less serious offenses receive more immediate consequences tor
their actions.

SUPPORT



Anchorage *5tarnj'Hr.Xurli
«Chamber of Commerce

February 28,1996

Members: Mouse Community U Regional Affairs Committee
Al Auslerm.m Ivan Ivan - Co-Chairs
Fax: 1-907 -165-4589

Dear Committee Members:

The Anchorage Chamber of Commerce Crime Prevention Committee has worked
with the Municipality of Anchorage on acriminal justice package. The chamber
has passed Resolution 95/96-5 supporting the Municipality's efforts on criminal

justice reform.

ItIsour understanding that 1B 474 and HB 475 address part of the criminal
Justice reform package. Wc would like to encourage passage of both bills.

We appreciate the spirit of cooperation between the Legislature and the
Municipality. The chamber applauds your work on reducing crime. Please let us

know if the chamber can be of any assistance.

Again, we encourage the passage of HB 474 and HB 475. Thank you for your
consideration.

Sincerely,

Carol Hcyman
President

co Representive Cynthia Toohey
Bob Bailey, chair, Anchorage Chamber Crime Prevention Committee
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Slaslur £Xtatc legislature

Interim: Session:

145 Main Street Loop #223 Stale Capitol

Kenai. Alaska 99611 Juneau. Alaska SOl
(907)2X3-7095 (907) 465-269.1
(907)283*3075 (fax) (fax) (907) 465-3855

(907) 262-7574 (It)
Representative Gary L. Davis

MEMORANDUM

To: Senator Robin Taylor, Chairman
Senate Judiciary Committee

From: Rep. Gary L. Davis
Re: HB 479
Date: April 10, 1996

Enclosed is some additional information to accompany your packet on
1B 479, "An Act relating to civil liability for injuries or death
resulting from equine activities."

| would appreciate your consideration to hear this bill in the Senate
Judiciary Committee at you earliest convenience.

Representing House District X
Solilotna. Sterling, | unn> Kiler. Cooper Landing. Hope. Moose PaSS. seu.ud



April 8, 19X

Re: HB 47)

The Honoi ible Robin Taylor

State Capi 11
Juneau, Al uska 99801

Dear Senator Taylor:

This lettc is in support of HB 479 which would limit liability for injuries or
death resufting from equine activities.

There are people who would like to Icam equestrian events such as jumping,
rodeo eve its like banel racing, team roping, calf roping, breakaway roping or to
just Icam to ride. Due to the nature of my business, | hear from people
frequently who want to lcam to rope or barrel race. | have taught a ground
roping da ,s at the community schools for the past three years. These individuals
want to t2 ce it further and put what they have learned to horseback but | ju>t can
not allow them to come to my home to Icam. My family and | have rodeoed for
many yea s in Alaska and have helped many people by providing a place for them
to learn ir the past wut in this day and age the risk is just too great.

Until 1981, | had allowed people to come to my home and helped them to learn
how to | arrcl race and/or team rope or to just provide a place for them to
practice. It is common knowledge that equcstnan/rodco related activities have an
element cf risk involved. | had always appreciated people helping me learn the
sport andjlclt | could also help others who had no place to go to learn. When an
acquaintance asked if he could come out to practice, | was glad to accommodate.
He cndec up being taken to the hospital when his own horse fell with him and he
sustained broken bones in the shoulder and leg. A few days later 1found out he
was suin ; me when an article appeared in the local paper. While it is true that
many pc< pie would never consider doing such a thing, it is the few who would,
and do, hat ruin it for everyone I, as a homeowner, can not afford the risk
anymotej My insurance company took care of the lawsuit and it was eventually
settled p ior to actual trial, but they dropped my coverage on the arena itself
ieaving cic no choice but to limit my facilities to my own use.



Willis to Senator Robin Taylor
Page 2

It is a vc { sad fact that there arc people who are out to get all they can at the
expense <f others wi*h no remorse of how they can get it and taking no personal
responsibility for their own actions. The proposed HB 479 would help
tremendo Isly for those of us who would like lo provide a place for people to
Icam.

If you hfcve any questions regarding this subject, feel free to contact me at
(007)376 2668.

al/
Willis
Owner/'s "*>r ator
CW Tac and Western Wear
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