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(7) whether any of the following (A DOMESTIC VIOLENCE 

COMPLAINT) has been filed during the marriage by o r  regard ing  c ither spouse us 

d e fendant, partic ipant, or respondent;

(A) a crim inal th a rg c  o f a crime invo lving dom estic

violence;

i11) a protective order 1 1n<hr.AS 18.66.100 - 18.66.1 SO;

(C) in in nctive relief under form er AS 25.35.010 or

25.35.020: o r

(P) a protective o rd e r issued in another jurisdiction and 

filed with the court in this state under AS 18.66.Ml) [A MEMBER OF THE 

HOUSEHOLD);

(8) whether cither petitioner has received the advice of legal counsel 

regarding a divorce or dissolution:

(9) other facts and circumstances that the petitioners believe should be

considered;

(10) that the petition constitutes the entire agreement between the 

petitioners; and

(11) any other relief sought by the petitioners 

• Sec. 49. AS 25 24.220(h) is amended Co read

(h) In us examination of a petitioner under Id) o f  this section, the court shall 

use a heightened level of scrutiny of agreements if

(1) one party is represented by counsel and the other is not.

(2) Cheer is evidence th a t a p arty committed a crime involving (A ) 

domestic violence du ring  th e m a r r iage o r  if a ny o f the following (COMPLAINT) 

has been issued .or filt j  during the marriage by o r  regarding e i ther  spouse as 

<Ivft n dg.nl* p a r t ic ipant. or respondon t :

(A) a crimina I c home of a crime into King domestic

violence:

(H) a protective ordrr up^cr AS 18.66,100 * 18.66.181);

LCl initmclKc. relief under former AS 25-35,0 or

25.35,020: o r
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(P) a protective order issued in ano ther  iiirisdic I ion and  

filed with the court in this stale under AS 18.66.140 [A MEMBER OF THE 

FAMILY OR THERE IS EVIDENCE OF DOMESTIC VIOLENCE DURING 

THE MARRIAGE);

(3) there is a minor child of the marriage; or

(4) there is a patently inequitable division of the marital estate.

• See. 50. AS 25 is amended by adding a new chapter to read:

CHAPTER 90. GENERAL PROVISIONS.

See. 25.90.010, DEFINITIONS. In this title, "domestic violence" and "crime 

involving domestic violence" have the meanings given in AS 18.66.990.

• See. 51. AS 33 16.120 is amended by adding a new subsection to read:

(g) A victim of a crime involving domestic violence shall be informed by the

board at least 30 days in advance of a scheduled hearing to review or consider

discretionary parole for a prisoner The board shall inform the victim of any decision

to grant or deny discretionary parole or to release the prisoner under AS 33.16 010(c) 

It the prisoner is to Ik  released, the victim shall Ik  notified of the expected date of the 

release, the geographic area in which the prisoner will reside, and uny other 

information concerning conditions of parole that may affect the victim. The victim 

shall also be informed of any change' in the conditions of parole that may affect the 

victim board shall send (he notice required to the last known address of the 

victim. A person may not bring a civil action for damages for a failure to comply 

with the provisions of this subsection.

• Sec. 52. AS 33.16.150 is amended I y adding a new subsection to read:

( 0  In addition to other conditions of parole imposed under this section, the

board may impose as a condition cf special medical, discretionary, or mandatory parole 

for a prisoner serving a term for j  crime involving domestic violence (I) any of the 

terms o f  protective orders under AS IS 66. lOO(c’t l )  ■ (7); (2) a requirement that, at 

the prisoner's expense, the prisoner participate in and complete, to the satisfaction of 

the board, a program for the rehabilitation of perpetrators of domestic violence that 

meets the standards set bv the department under AS 44 2S 020(b); and (3) any other 

condition necessary to tchabil’ta e the prisoner The bojrd shall establish procedures
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for the exchange of information concerning the parolee with the victim and for 

responding to reports of nonattendancc or noncompliancc by the parolee with 

conditions imposed under this subsection.

•  vSec. 53. AS 33.16.220(a) is amended to read:

(a) The board may revoke parole if the parolee

(1) engages in conduct in violation of AS 33.16.150(a), (OR) (b). o r

(Q; or

(2) has violated an order of the court to participate in or comply with 

the treatment plan of a rehabilitation program under AS 12.55.015(a)( 10).

• Sec. 54. AS 33.16.220(c) is amended to read:

(c) In determining whether a parole violator should be released pending a final 

revocation hearing, the board < dgncc shall consider

(1) the likelihood of the parolee’s appearance at a final revocation

hearing;

(2) the seriousness of the alleged violation;

(3) whether the parolee presents a danger to the community; (AND)

(4) whether the parolee is likely to further violate conditions of parole;

a n t i

(5> whether tin- parolee is on parole for a crime invnlvini: domestic 

violence; i f  tho violation of the condition of parole in volved an net of domestic 

violence, the paro lee mav not be released p e n d in g  the final revocation h ea r in g

• Sec. 55. AS 33.16.9(H) is amended by adding l new paragraph to read:

(13) "crime involving domestic violence" and "domestic violence" have 

the meanings given in AS 18 66.990.

• Sec. 56. AS 33.20 080(b) is amended to read

(b) If requested by the victim of a crime against a person, a crim e involving 

domestic violence, or arson in the first degree, the board shall send notice of an 

application for executive clemency submitted by the state prisoner who was convicted 

of that crime. The victim may comment in writing to the board on the application for 

executive clemency.

• Sec. 57. AS 33.20 080id) is amended by adding u new paragraph to read

SCS CSIllt 314( ) *40-
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1 (3) "crime involving domestic ‘iolcncc" has the meaning given in

2 AS 18.66.990.

3 * See. 58. AS 33.30.013(b) is amended to read:

4 (b) The commissioner is required to give notice of a change in the status of an

5 offender under this section only if the victim has requested notice of the change,

6 except that the commissioner is required to give notice, mailed to the last known

7 address of the victim, in cvorv case of a crim e involving domestic violence.

8 * Sec. 59. AS 33.30.101 is amended by adding a new subsection to read:

9 (c) The commissioner may release on furlough a prisoner convicted of a crime

10 involving domestic violence only under conditions that would protect the victim of

11 domestic violence or other household member.

12 * Sec. 60. AS 33.30.111(0 is amended to read:

13 (0 Kxcept as provided in fg) of this section, if (IF] the commissioner

14 considers a prisoner convicted of a crime against a person or arson in the first degree

15 for a prerelease furlough and the victim has requested notice under AS 33.30.013, the

16 commissioner shall send notice of intent to consider the prisoner for a prerelease

17 furlough to the victim. The victim may comment in writing on the commissioner’s

18 intent to release the prisoner on a prerelease furlough status. The commissioner shall

19 consider the victim's comments before making a i .1 decision to release a prisoner

20 on a prerelease furlough status. The commissioner shall mak * a reasonable effort to

21 notify the victim of an intent to release the prisoner on a prerelease furlough The

22 notice must contain the expected date of the prisoner's release, the geographic area in

23 which the prisoner will reside, and other pertinent information concerning the

24 prisoner’s release that may affect the victim.

25 * See. 61. AS 33.30.111 is amended bv adding a new subsection to read

26 (g) If the commissioner considers a prisoner convicted of a crime involving

27 domestic violence for a prerelease furlough, the commissioner shall send notice of

28 intent to consider the prisoner for prerelease furlough to the last known address of ihc

29 victim. The victim may comment in writing on the commissioner’s intention to release

30 the prisoner on a prerelease furlough The commissioner shall consider the victim'-*

31 comments before making a final decision to release the prisoner on a prerelease
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furlough. The commissioner shall make a reasonable effort to notify the victim of any 

decision to release the prisoner on the prerelease furlough. The notice n ' include 

the expected date of the furlough and any other information concerning the furlough 

that may affect the victim. A person may not bring a civil action for damages for a 

failure to comply with the provisions of this subsection.

* Sec. 62. AS 33.30.901 is amended by adding a new paragraph to read:

(15) "crime involving domestic violence" has the meaning given in

AS 18.66.990.

* S rc. 63. AS 43.23.065(b) is amended to read;

(b) An exemption is not available under this section for permanent fund 

dividends taken to satisfy

(1) child support obligations required by court order or decision of the 

child support enforcement agency under AS 25.27.140 - 25.27.220;

(2 ' court ordered restitution under AS 12.55.045 - 12.55.051, 12.55.100. 

or AS 47.10.080(b)(4);

(3) claims on defaulted scholarship loans under AS 43.23.067;

(4) court ordered fines;

(5) writs of execution under AS 09.35 of a judgment that is entered

(A) against a minor in a civil action to recover damages;

(B) under AS 34.50.020 against the parent, parents, or legal 

guardian of an unemancipatcd minor:

(6) a debt owed by an eligible individual to an agency of the state, 

unless the debt is contested and an appeal is pending, or the time limn for filing an 

appeal has net expired;

i7t a debt iv m l to a person for a p ro g ra m  for tin- rehabilita tion  of 

p c r p c t ra  to rs  o f  dom estic  violence r e q u i red u nder  AS 12.55.101,

AS 18.66.10(Uci(15i. AS 25.20.06113), o r  AS 33.16.1501(1(2)

* S rc . (>4. AS 44.21.410(a)(5) is amended to read:

(5) provide legal representation and guardian ad litem services under 

AS 25.24 310; in cases arising under AS 47.15 (Uniform Interstate Compact on 

Juveniles); in eases involving petitions to adopt a minor under AS 25.23.125(b) or
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petitions for the termination of parental rights on grounds set out in

1  2
AS 25.23.180(c)(3); in cases involving petitions to remove the disabilities of a minor

I  3 under AS 09.55.590; in children’s proceedings under AS 47.10.050(a); in cases

4 involving a p p o in tm e n ts  u n d e r  AS 18.66.100(a) in petitions for protective orders

1  5
on behalf  of a m inor; and in cases involving indigent persons who arc entitled to

I  6 representation under AS 18.85.100 and who cannot be represented by the public

1  7
defender agency because of a conflict of interests;

1  8 * Sec. 65. AS 44.28.020 is amended by adding a new subsection to read:

|  9 (b) The department shall, with the approval of the Col .cil on Domestic

I  1 0
Violence and Sexual Assault, adopt standards, by regulation, for rehabilitation

8  n programs for perpetrators of domestic violence as defined in AS 18.66.990. for

1  1 2
purposes of AS 12.55.101, AS 18.66.100(c), and AS 33.16.150(f), the department shall

1

8  1 3

dctcmvnc whether a program meets the standards.

1  14 * Sec. 66. AS 47.17.020(a) is amended to read: I

I  15
(a) The following persons who, in the performance of their occupational duties,

|  16 have reasonable cause to suspect that a child has suffered harm as a result of child

I  17 abuse or neglect shall immediately report the harm to the nearest office of the

1  1 8
department:

19 (1) practitioners of the healing arts;

( 20 (2) school teachers and school administrative staff members of public

? 2 1 and private schools;

22 (3) social workers;

23 (4) peace officers, and officers of the Department of Corrections;

i 24 (5) administrative officers of institutions;

l\ 25 (6) child care providers;

i\ 26 (7) paid employees of domestic violence and sexual assault programs.

27 and crisis intervention and prevention programs as dcfin*'* in AS 18.66.990

1 2 8 (AS 18.66 900);

<: 29 (8) paid employees of an organization that pi n id es  counseling or

| 30 treatment to individuals seeking to control their use of drugs or alu.bol

2 1
• Sec. 67. AS 47 17 is amended by adding a new section to read:

-13- SCS CSIIU 3141 )
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See. 47.17.035. DUTIES OF DEPARTMENT IN DOMESTIC VIOLENCE 

CASES, (a) In consultation with the Council on Domestic Violence and Sexual 

Assault, the department shall develop written procedures for screening reports of harm 

for abuse and neglect of a child to assess whether tucrc is domestic violence occurring 

within the family. The procedures must include the following factors:

(1) inquiry concerning the criminal records of the parents or of the 

alleged abusive or neglectful person or the alleged perpetrator if not the parent of the 

child; and

(2) inquiry concerning the existence ol protective orders issued or filed 

under AS 18.66.100 - 18.66.180 involving either parent as a petitioner or respondent.

(b) If the department determines in an investigation of abuse or neglect of a 

child that

(1) the child is in danger because of domestic violence or that the child 

needs protection as a result of the presence of domestic violence in the family, the 

department shall take appropriate steps for the protection of the child;

(2) a person is the victim of domestic violence, the department shall 

provide the victim with a written notice of the rig its of and services available to 

victims of domestic violence that is substantially similar to the notice provided to 

victims of domestic violence under AS 18.65.520.

(c) For purposes of obtaining access to information needed to conduct the 

inquiries required by (a)(1) and (2) of this section, the department is a criminal justice 

agency conducting a criminal justice activity.

(d) A person may not bring a civil action for damages for a failure to comply 

with the provisions of this section.

(c) In this section.

(1) "criminal justice activity" has the meaning given in AS 12.62.900.

(2) "criminal justice agency" has the meaning given in AS 12 62.900;

(3) "domestic violence" has the meaning given in AS 18 66.990.

• Sec. 68. Rule 3. Alaska Rules of Civil Procedure, is amended by adding a new 

subsection to read:

(h> A petition or request for a protective order on domestic violence under
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AS 18.66 may be filed in the judicial district

(1) where the petitioner currently or temporarily resides;

(2) where the respondent resides; or

(3) where the domestic violence occurred.

* See. 69. Rule 100(a), Alaska Rules of Civil Procedure, is amended to read:

(a) Application. At any time after a complaint is filed, a party may file a 

motion with the court requesting mediation for the purpose of achieving a mutually 

agreeable settlement. The motion must address how the mediation should be 

conducted as specified in paragraph (b), including the names of any acceptable 

mediators. If domestic violence has occurred between the parties and mediation 

LL re a u t s  te r l j  n a m atter  covered hv AS 25. i nedi at ion mnv nnlv he o rdered  when 

perm itted  under AS 25.20.080. AS 25.24.060. o r  25.24.140. In matters not covered 

hv AS 25. the (THE) court may order mediation in response to such a motion, or on 

its own motion, whenever it determines that mediation may result in an equitable 

settlement In making this determination, the court shall (MAY) consider whether 

there is a history of domestic violence between the parties which could he expected 

to affect the fairness of the mediation process or the physical safety of the domestic 

violence victim. Mediation may not be ordered between the parties to. or in, a case 

filed under AS 18.66.100 ♦ 18.66.180 (AS 25.35 010 OR 020 AND CONDUCT 

WHICH CONSTITUTES DOMESTIC VIOLENCE UNDER THESE STATUTES 

M AY NOT BE THE SUBJECT OP MEDIATION UNDER THIS RULE]

* See. 7ft. Rule 505(a)(2), Alaska Rules of Evidence, is amended to read:

(2) Exceptions. There is no privilege under this subdivisi' :

(A) In a civil proceeding brought by or on behalf of one spouse 

against the other spouse; or

(B) In a proceeding to commit or otherwise place his spouse, 

the property of his spouse, or both the spouse and the property of the spouse 

under the control of another because of the alleged mental or physical condition 

of the spouse; or

(Cl In a proceeding brought by or on behalf of a spouse to 

establish his competence, or

WORK DRAFT WORK DRAFT WORK DRAFT

•45-
( B t i tT tO  71 ICXJ

scs csim 3i4< i



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

23

24

25

26

27

28

2')

30

31

(D) In a proceeding in which one s p o u s e s  charged with:

(i) A crime against the person or the property of the 

other spouse or of a child of either, whether such crime was committed 

before or during marriage.

(ii) Bigamy, incest, adultery, pimping, or prostitution.

(iii) A crime related to abandonment of a child or 

nonsupport of a spouse or child.

(iv) A crime prior to the marriage.

tv) A crime involvinu domestic violence as defined in

AS 18.66.990.

(E) In a proceeding involving custody of a child.

(F) Evidence derived from or related to a business relationship 

involving the spouses.

* Sec. 71. AS 11.56.740(a)(2) is repealed,

* See. 72. AS 12.25.030(d): AS 12.61900(1); AS 18.65.520(c); AS 18.66.900; 

AS 25.35.010. 25.35.020, 25.35.030. 25.35.0-10. 25.35.050, and 25.35.200 arc repealed.

* Sec. 73. REVISOR’S CHANGES. The revisor of statutes is requested to remove 

AS 25.35.100 - 25 35.150 from AS 25 and place these provisions in AS IS. renumbered as 

AS 18.66.200 - 18.66.250, and as a whole described as "Article 3. Confidential 

Communications." The rcvisor <s also requested to revise all statutory cross-references to 

these statutes.

* See. 74. TRANSITION. EXISTING DOMESTIC VIOLENCE PROTECTIVE ORDERS. 

A domestic violence order issued under former AS 25.35.010 or 25.35.020 and in effect on 

the effective date of sec. 72 of (his Act remains in effect until it expires under the terms of 

the order and former AS 25.35.010 or 25.35.020 or is dissolved by the court, whichever occurs 

earlier.

* Sec. 75. TRANSITION: REGULATIONS. Notwithstanding sees. 81. 83. and 84 of this 

Act. the state agencies affected by this Act may proceed to adopt regulations necessary to 

implement changes affecting the state agency that arc enacted by this Act. The regulations 

take effect under AS 44 62 (Administrative Procedure Act), but not before the effective date 

of the changes in law in this Act.

SCS C S II I l 3141 ) -46.
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* See. 76. AS 18.66.150(d) and 18.66.160(c), added by sec. 3.3 of this Act, have the effect 

of amending Rules 9(b)( 11). 9(c)(3), and 9(e)(6), Alaska Rules of Administration, by 

eliminating filing fees and service of process fees in domestic violence actions for protective 

orders.

* See. 77. AS 18.66.160, added by see. 33 of this Act, has the effect of amending Rule 4, 

Alaska Rules of Civil Procedure, relating to service of process in domestic violence actions 

for protective orders.

* See. 78. AS 18.66.110 * 18.66.130, added by see. 33 of this Act, have the effect of 

amending Rule 65(b) - (d), Alaska Rules of Civil Procedure, relating to temporary restraining 

orders, the method of obtaining those orders, and the timing of those orders.

* Sec. 79. AS 12.61.127, added by see. 29 of this Act, has the effect of amending Rule 

613, Alaska Rules of Evidence, relating to impeachment of witnesses.

* See. 80. Sections 68 - 70 and 76 - 79 of this Act take effect only if sees. 68 - 70 and 76

- 79 of this Act receive the two-thirds majority vote of each house required by art. IV. sec. 15. 

Constitution of the State of Alaska.

* See. 81. If sees. 68 - 70 and 76 - 79 of this Act take effect under see. 80 of this Act. 

they take effect July 1. 1996.

* Sec. 82. Section 75 of this Act takes effect immediately under AS 01.10.070(c).

* Sec. 83. Except as provided in sees. SI. 82. and S4 of this Act. this Act takes effect 

July 1. 1996,

* Sec. 84. Section 71 of this Act takes effect 90 days after the effective date of see. 72 of 

this Act.
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Alaska Network on Domestic Violence and Sexual Assault

April 1996 Sum m ary 

DOMESTIC VIOLENCE PREVENTION ACT 1996

1. The Act is primarily based on the Model Code Qii.DQineslic.andf^mily_YiQjcncc developed by the 
National Council o f  Juvenile and Family Court Judges, and aligns current Alaska law with the code.

Definitions

2. The Act defines a crime involving domestic violence as one o f  the following offenses that is directed 
to a household member:

* crimes against a person under AS 11.41
* burglary under AS 11.46.300-11 46.310
* criminal trespass under AS 11.46.320*11.46-330
* arson or criminally negligent burning under AS 11 46.400-11.46.430
* criminal mischief under AS 11.46.480-11.46 486
* terroristic threatening under AS 11.56 810
* violating a protective order under AS 11.56.740
* harassment under AS11 6 1 .120(a)(2-4)
* or similar ordinances in other jurisdictions

3 '1 he Act defines "household member" as including adults or minors who currently or formerly were 
married, lived together, dated, or have engaged in a sexual relationship, adults or minors related by blood 
or adoption, current or former marriage, who have a child in common, and minor children o f  persons 
described above

Protect ive O rde rs

4. The Act provides the opportunity for victims to gain increased protection by expanding protective 
order provisions to include

* prohibiting the abuser from threatening to commit domestic violence
* prohibiting the abuser from harassing, telephoning, or contacting the victim
* directing the abuser to stay away from the residence, school, or place o f  employment of the

victim or any specified place frequented by the victim or any designated family member
* prohibiting the abuser from using or possessing a deadly weapon
* directing the abuser to surrender firearms owned or possessed by the abuser
* requesting a peace officer to accompany the victim to her residence to ensure the victim safely

obtains possession o f  the residence, vehicle, ot personal items
* prohibiting the abuser from consuming alcohol or controlled substances
* when considering arrangements for visitation of any minor child, the safety o f  the child and the

victim must be ensured

5 1 he Act provides for three types o f  protective orders that may be issued
* a protective order issued after notice to the respondent and a hearing
* an ex f  artc protective order
* an emergency protective ordci



A court may grant a protective order after notice and hearing if it finds by a preponderance o f  evidence 
that the abuser committed a crime involving domestic violence. A protective order issued after notice 
and hearing is effective until further order of the court for items 1,2,4,&5; and, for up to one year for the 
other provisions.

If the petition establishes probable cause that a crime involving domestic violence has occurred, and the 
court finds it necessary to protect the petitioner it shall, without notice or hearing, issue the order ex 
parte. An ex parte order may not order all protections available in a protective order; rather, the 
protections available focus on the immediate safety o f  the victim. An cx parte order expires 20 days after 
it is issued unless extended or dis olved by the court.

An e m e rg e n cy  protective o rder may be obtained by a peace officer with the victim’s consent. It may be 
obtained by a telephone call to a judicial officer, if there is probable cause to believe that a person is in 
imminent danger o f  domestic violence, based on the allegation o f  the recent commission o f  domestic 
violence toward the petitioner. The protections available in the order concern the immediate safety o f  the 
victim. It expires 72 hours after issuance.

6. The Act rewrites the crime of violating a protective order. In the Act it is a class A misdemeanor to 
know! 'jly violate a condition of a protective order which

* prohibits the abuser from committing further domestic violence
* prohibits the abuser from communicating with the victim
* removes the abuser from the home o f the victim
* orders the abuser to stay away from the home, school, job, or other place where the victim may

be found
* prohibits the abuser from entering a vehicle with the victim
* prohibits the abuser from possessing a deadly weapon
* requires the respondent to surrender a firearm

7 The Act creates a ccntial protective order registry The registry will assist both law enforcement and 
the court system in responding more effectively to violations of protective orders issued in the United 
States.

M andatory  Arrest

S. The Act provides for mandatory arrest if the violence has occurred within 12 hours o f  the call to law 
enforcement AST and APD. as well as other law enforcement agencies in the state, have mandatory 
a ac s t  protocols already ir place Placing mandator.’ arrest in statute provides for statewide consistency 
in responding to domestic violence

9 The Act prohibits a peace officer from threatening to arrest all the persons present in an incident of 
domestic violence The Act also clarifies who is to be arrcsted-thc primary aggressor, not n victim trying 
to defend herself A peace ofticcr who docs not make an arrest after a domestic violence incident, or 
who arrests more than one person from a single incident, must put in writing the reasons for the action

C ourts  ami Victim Safety

10 The Act adds domestic violence to the offenses where the court may decide that the threat to the 
victim prohibits the defendant when representing himself, from obtaining the address and telephone 
number o f  the victim
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11. The Act requires the court to consider the safety of the victim and the victim's family in addition to 
the safety o f  the public before releasing the defendant cither before trial, pending sentencing, and/or 
pending appeal.

12. The Act requires prosecutors to make a reasonable effort to confer with all victims o f  domestic 
violence before entering into a plea agreement in a case.

13. The Act requires the court to consider the safety of the victim before ordering probation for a 
domestic violence offender.

Corrections and Parole Board Responsibilities

1*1. The Act allows the Commissioner o f  Corrections to release a domestic violence offender on 
prerelease and shorl-duration furloughs only under conditions which protect the victim and the victim's 
family.

15 The Act requires the Commissioner of Corrections to notify the victim and to accept and consider 
comments by a victim o f  domestic violence before deciding to release the prisoner on prerelease furlough 
The victim must be notified o f  the decision to release the prisoner

16 The Act requires the Department o f  Corrections to adopt standards for rehabilitation programs for 
perpetrators o f  domestic violence. The department must determine if a program meets the standards 
before a court may order a person to participate in the program

17. The Act requires the Parole Hoard to inform a victim of domestic violence 30 days in advance o f  a 
hearing to consider discretionary' parole for a prisoner It also requires the board to inform the victim of 
its decision to grant or deny discretionary parole and to release the prisoner on mandatory parole The 
victim must be informed of the area a parolee will reside and conditions on the parole o f  a prisoner, and 
o f  any changes in these conditions

IS The Act addressees the factors which the Parole Board must consider in releasing the parolee from 
custody pending a decision on whether to revoke parole. It provides that if the person is on parole for a 
domestic violence crime, and the alleged violation is based on an act of domestic violence, the parolee 
may not be released pending the final revocation hearing

19 The Act amends the definition of serious offense in the Criminal Justice nformation Systems 
Security and Privacy Act by adding crimes involving domestic violence This has the effect o f  allowing 
information about past convictions o f  domestic violence to be released to an interested person, if the 
information is requested to help decide if a person should be given supervisory or disciplinary pi wcr over 
a child or dependent adult

Continuing Kducation

20 The Act requires public employees who arc required reporters of suspected child abuse or neglect to 
obtain continuing education in the dynamics of domestic violence which will include

* lethality assessments
* nature, cvtcut, ami causes o f  domestic violence
* procedures designed to promote the safety o f  victims of family members
* resources available to victims and perpetrators of domestic violence
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21. The Act amends the Alaska Police Standards Council statute on minimum standards for permanent 
appointment as a police officer to include at least 12 hours instruction in domestic violence issues.

22. The Act requires correctional, probation, and parole officers to be trained in domestic violence issues 
in order to be certified.

23. The Act requires the crurt system and the Department o f  Law to provide continuing education to 
their employees who come into contact with domestic violence victims and perpetrators.

24. The Act requires the Department o f  Health and Social Services to adopt standards and procedures 
for health care to victims.

Divorce, Child Custody, and  Visitation

25. Conditions which may be imposed on visitation where domestic violence o xurrcd are provided, 
including supervised visitation

.26. The Act prohibits mediation in child custody cases where a domestic violence protective order is in 
effect

27. The Act prohibits mediation in divorce actions if a protective order is in effect.

28. The Act allows mediation of child custody and divorce cases where domestic violence has occurred 
only when certain safeguards arc m c l- th c  victim requests mediation, the mediator is trained in domestic 
violence cases, and the victim is allowed a supporting person to attend the mediation sessions

29 The Act provides that a finding that domestic violence has occurred since the last child custody or 
visitation decision constitutes a change in circumstances This allows for the modification o f  custody and 
visitation orders

Dissolutions

30 The Act requires a petition for dissolution o f  marriage to state whether a criminal charge o f  domestic 
violence has been filed or whether a petition for a domestic violence protective order has been filed by a 
member o f  the household during the marriage In such cases, the court must give heightened scrutiny to 
the dissolution agreement to ensure it is fair to both parties The court must also give heightened scrutiny 
to a dissolution agreement if there is any evidence o f  domestic violence during the marriage

DFYS

31 The Act requires the Department o f  I Icalth and Social Services to develop procedures for screening 
reports o f  child abuse and neglect for the presence o f  domestic violence The procedures must include 
criminal record checks of the alleged abusive or neglectful person and inquiry into whether a domestic 
violence protective order has been issued to cither parent The department must take action to protect 
the child if it determines that the violence is endangering the child whether directly or hy exposure to 
domestic violence of another family member

32 If the department determines a person is a victim of domestic violence, the department is required to 
provide written notice o f  the rights o f  domestic violence victims and the services available to them to the 
person
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Prohibiting Surreptitious Taping

33. The Act requires a defendant or a person acting on his behalf to obtain consent prior to recording 
statements o f  a victim or witness of an offense for which the defendant is or could be charged

34. The Act requires the defendant or his representative to clearly inform the victim or witness o f  1) the 
person's identity and specific association with the defendant; 2) the victim does not have to talk to the 
person unless the victim wishes, 3) the victim may have a prosecuting attorney or othc person present 
during an interview; 4) the statement will be recorded if consent is given, and, 5) the victim or witness 
may obtain a transcript or ^ther copy of the recorded statement upon request

35. The Act requires the person making the recording to indicate in the recording that the victim or 
witness has been clearly informed of their rights regarding the recording, and further requires that the 
victim or witness state in the recording that their consent has been given to the recording

36 The Act prohibits the defendant accused of a sexual offense or anyone acting on his behalf to contact 
the victim or witness to the offense if the victim or witness has informed the defendant or hi.; counsel in 
writing or in person that the victim or witness docs not wish to be contacted by the defense

37 If a defendant or anyone acting on his behalf can contact the victim or witness of a sexual offense to 
obtain a statement, the Act requires written authorization for obtaining statements other than recorded 
statements which must have consent stated in the recording

38 The Act provides for referring violators of this section of the bill to the Disciplinary Hoard o f  the 
Alaska Bar Association as a grievance

39 The Act provides for a presumption of inadmissibility e statements obtained from a victim or 
witness in violation o f  this section

Court Rules and  Rules of A dministration

40. The Act amends Cou t Rules 3,4,65(b)*(d), 100(a). 505(a)(2), Rules o f  Administration >(b)( 11). 
9(c)(3), and 9(c)(6), and Alaska Rules o f  Evidence ol3
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LAW OFFICES OF 

FRIEDMAN, RUUIN Si WHITE

Rfchanl H. Friedman 
Jeffrey K. Rubin 
Jeffrey A. Friedman 
Michael N. Wlilla 
Los Gera
Jamej H, McComav, Of Coumcl 
H. Dee Taylor, Investigator

1227 West 9th Avenue, Second Floor 
Anchorage, Alaska 99501 
(907) 258-0704 
Telefaxi (907)278 6449

Date: A p r i l  12, 1996

To: S e n a t o r  Robin Taylor

From: Ri c k  Friedman

Re: HB 314

Robin, I understand thic bill hao a p r o v i s i o n  r e q u i r i n g  

defense investigators, when interviewing witnesses, to 

i d e n t i f y  w h o  they are, and indicate if the c o n v e r s a t i o n  is 

b e i n g  recorded. The investigator must also tell the w i t n e s s  

that he m a y  obtain a copy of the tape. None of these 

r e q u i r e m e n t s  apply to the police/prosecutors. In essence, 

this p r o v i s i o n  forbids an investigator from s e c r e t l y  

r e c o r d i n g  an interview with a witness.

Were y o u  aware thi3 issue was the subject of he a t e d  

d ebate be f o r e  the Bar Association Board of Gov e r n o r s ?  

N u merous w i t n e s s e s  testified: prosecutors, d e f ense

attorneys, investigators. The Board c o n c l u d e d  that d e f e n s a  

i nvest i g a t o r s  should be allowed to secretly record 

conversations, a3 long as they are accurately i d e n t i f y i n g  

w ho they are and w h y  they are interviewing a witness. I 

fear the D e p artment of Law, having lost tho de b a t e  bef o r e  

the B o a r d  of Governors, is trying to slip this issue 

through, att a c h a d  to a domestic violence bill, and t h e r e b y  

a v o i d  an o p e n  debate on the policy reasons a g a inst thin 

provision.

T i m e  dees not permit mo  to go into those reasons now.

I just h e a r d  about this provision today. lu there any 

chance of gott i n g  a hearing on this ioouc?

TOTAL P .02
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This bill will result sn some saving* for the PD in its personal s e m e n  Imc. Currently  the PD is only able to 
recru it iu fT  attorneys from amon* those individuals who are members of the Alaska Bar. Because of this sta te 's  
relatively tm all population, and the fact th a t there is no law school, the num ber of eligible applicant* for a given 
position is sometimes rjuile small. Passac* of th is bill will erpanJ the pool of applicanu. making recruitm ent much 
more competitive It i t  anticipate*! that with increased cumpetitio-i PD will tie able to aubfill positions on a regiiJar 
ba tia  while a t the sam e t n attracting espenenced lawyers for ita staff
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SENATE COMMITTEE REnr'UT 
First Committee of Referra*

DATE; 2/15/96 FURTHER;

DATE TURNED INTO OFFICE; ^  - I  
The Judiciary Committee considered HOUSE BILL NO. 333

Relating to licensure requirements for employees of the office of public advocacy and the Public 
Defender Agency.

Senate Bill: 
iaxrc title 

I j new title 
House Rill; 

i ^ a m c  title 
j technical title 
j new; SCR*___

( | adopt Letter of Intent b y ______________________Committee

( | further referral to the_________________________Committee

and recommends.

[ ] be replaced w i th  C S ______________________________(_________ )

| J adopt previous  C S ________________________________ (_________ )

[ ] attached amendments)

OTHER RECOMMESDA TIP VS

CHAIR CHAIR:

NEW  FISCAL NOTE(S):' 
Department Date Zero Fiieal

PREVIOUS FISCAL NOTEiS):*
Department Date Zero Fiscal

SIGNING DO PASS

' 4 - u L -  h t j ! . ,  . 1

( ) APPROPRIATION -  no fiscal note Mneluclr flicaJ note* accompanying Governor’* bill
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RIl'RESEST/VriVK 

SEAN R. PA R N ELL

HOUSE

SPONSOR STATEMENT 
H o u s e  H i l l  3 3 3

of public

D efender 
G eneral 's

o ff ice .  HB 333 would a llow  each of these agencies  lo hire a ttorneys before 
pass ing  the A laska  Bar and allow  them a ten month period to pass the Bar in 
A la s k a .

S ince  the Mate o f  A laska has no law schools and the cos t moving to Alaska 
w ithou t a jo b  can be prohibitive , a ten month window will help in recruiting 
c o m p e te n t  a t to rn e y s  and help reduce som e o f  the in itia l hiring cos t  o f  the 
respective a g e n c ie s .

"An act re la ting  to licensure requirem ents for em ployees  o f  the office 
advocacy  and  the Public Defender Agency."

MB 333 w ou ld  affo rd  the o ffice  o f  public advocacy  and the Public 
A gency  the sam e hiring priv ilege curren tly  en joyed  by the A ttorney

State legislature

OF REPRESENTATIVES

o n  c . i m  i  - i  m 
A N C H O R A O t M  

cv;i .’<• ■>!«M litl, lun. ci
>T.VTt ( M  IT . 'I  

II  M  A l' At A 'K  \  J ' - : :  I K  

u:;i 4i.i :+n

1 re sp ec tfu lly  request your support.
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A laska Public D efender A gency
000 West Fifth Avenuo, Sullo 200 •  Anchoffljjo. AK 00501 •  (907) 264-4400 •  tux (807) 2G9-5476

Senator Robin Toylor 
State Capitol 
Room 30
Juneau, Alaska 99801*1182 

RE: HD 333 

Dciu Senator Toylor:

Representative Parnell and I have been working on passage of the above-referenced bill, a  copy 
o f  which is attached for your review. I f  passed into law the bill would permit the Public 
Defender Agency and the Office o f  Public Advocacy to draw from a larger pool of attorney 
applicants. Currently we arc limited to individuals who arc already members of the Alaska Bar. 
(Compare the Department of Law, which is permitted to hire an attorney and send bira/hcr to 
court so long as that individual obtains a license to practice law within 10 months of 
commencement of employment).

As you arc probably aware, not every lawyer is interested in criminrl defense work. Without n 
law school in Alaska there arc limes when recruitment for Public Defender staff positions is 
problematic. If this bill passes the Public Defender will be able to recruit and offer positions to 
individuals who are not yet members of the Alaska Bar. This would put us iu a favorable 
position both with respect to hiring qualified individuals and negotiating favorable (to the agency) 
starling salaries.

Because this bill has no fiscal impact it is my understanding it can be fast tracked in terms o f  the 
committee process. I would ask that you consider calendaring this bill before your Senate 
Judiciary Committee to facilitate movement o f  the bill.

Please contact me if you have questions regarding this matter.

Very / J j^K ouxs,

John B>$ajemi 
Public Defender

March 7, 1996



MEMORANDUM STATE O F  ALASKA

DATE:

TO:

FROM:

January 18, 1996

Representative Sean Parnell/Rich Vitale

& * > / .

SUBJECT: HB 333/Putcntinl Civil Liability

John B. Saleini 
Public Defender

It is my understanding that you have questions about the ct'fcci o f  HB 333 in terms of potential 
increase of malpractice claims against PD staff lawyers.

It is highly unlikely the passage of HB 333 will increase the PD Agency’s exposure to such 
claims. Being a member of the Alaska Bar does not insulate lawyers from a malpractice suit. 
Conversely, lack o f  membership will not be a determinative factor in such claims. Furthermore, 
individuals who become members o f  the PD staff as a result of HB 333 will be subject to strict 
supervision until they become full members of the Alaska Bar Association.

JBS:sh





A M E N D M E N T  N O .

T O : C SH B  341, V en io n  Z

Amend by replacing Section 17. Transitional Provisions, with the following:

Sec. 17. TRANSITIONAL PROVISIONS. The remedies and procedures provided 
by this act apply to all revenue tax appeals in which a request for formal hearing has 
been filed with the Department o f  Revenue on or before the effective date o f  this Act.
A taxpayer who has filed a request for formal hearing on or before the effective date o f  
this act may elect within 45 days from the enactment o f  this act to use the remedies 
and piocedures existing prior to the enactment o f  this act.
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STATE OF ALASKA
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Titlo:

H I L L  N O .  CSI1B 341

Tax Court
Dept. Affected. Alaska Judicial Council

|BRU: ______________________________________

Components: ____________________ __________

Sponsor

Requestor; COMPONENT SERIAL NO. 0771

OPERATING EXPENDITURES FY 97 FY 88 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

MISCELLANEOUS

3.5

9.6
OB

TOTAL OPERATING 13.9

[CAPITAL EXPENDITURES

[CHANGE IN REVENUES ( ) T

FUND SOURCE (Thousands of Dollars)

1002 FedemJ Roceipts

1003 GF Mntch

1004 GF

1005 GF/Program Receipts 

100G GF/MHT1A

Other

•

13.9

TOTAL 13.9

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

0

0

0

Estimalo of current year (FY 86) cost: S Nono

ANALYSIS: (Attach n separate pago if necessary)

See attached memo to H o uv  Finance Committee from William T. Cotton, doted M .irth 19,1990, tv. CSHU34I.

Prepared by.
Agency:

Approved by: 

Agency:

W illiam  T. Cotton. Executive Director

A laska Judicial Council______________________________ "% T tu
Phone: 279-2526

Date: 4/17/96

W illiam  T. Cotton, Executrvo Director 

A laska Judicial Council Dntc: 4/17/90
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alaska judicial council
1 0 2 3  W . n i lrd A v a n u o . Suita 2 0 1 ,  A nchom no , A laska 9 9 5 0 1 - 1 9 0 1  ( 9 0 7 ) 2 7 9 - 2 5 2 6  FAX ( 9 0 7 )  2 7 6 - 5 0 4 6

Exm/nvE a rector 
w/iliom T. Cciton

TO:

FROM:

DATE:

RE:

M_LM.O_RA N D U  M

House Finance Committee 

William T. Cotton, Executive Director 

March 19,1996 

CSHE 341

NONfttlWNEY MEMBERS 
Oavld fl. Oopeflvleh 

Ja n ic e  Llonha-c 
Vicki A. O ko

ATTORNEY MEMBERS 
Mori< £, Aalitiurn 
T h o m n o  0 ,  N iw n  

C h risto p h o r E. Z lm m orm nn

o w r m a n . e x o f t ic o
Allen T. Com pton 

Oilier Ju s tic e  
S u p r s m t  C o u r t

I have set out below the costs of having the Judicial Council screen applicants for 
Administrative Tax Judges much as it docs for judicial applicants. I will submit a fiscal note -when 
appropriate. As I previously testified, the Council has not taken any position on this legislation.

The costs outlined below assume one selection (or Later, one evaluation) per year. They 
further assume that existing Council stiff will perform the professional work gathering and 
analyzing information on applicants. Council members are not paid for their rime (other than per 
diem).

After much thought, 1 believe a Bar Survey with comments would be highly advisable. 
While the response rate would be low, the information received -would be important.11 have kept 
costs low by having existing Council staff do the analysis at no charge.

For example, some judicial applicants arc rued by u t i l  over 500 respondents. However, even a response 
of Irss than 100 respondents is vrry useful. A recent applicant with a narrow bankruptcy practice w u  rated by 2J0 
respondents.
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House Finance Committee 
Mard) 19,1996 
Pag.f 2

.Costs

Travel
Travel and per diem for one 2-day Anchorage Council Meeting

Contractual
1. Advertising

Three small display ads in Anchorage, Juneau, Fairbanks 
requesting public comment

2. Temporary Secretary (30 hours/week for six weeks)
3. Mailing

a. Announcement letter (to attorneys, including Bar labels)
b. Survey (to attorneys, including Bar labels)
c. Miscellaneous (references, targeted su rv e y s)

4. Credit Checks

Supplies
Paper, envelopes for survey

Total

Please feel free to contact me with any further questions. 

WTC:sl

P.04/04

3.5

1.7

2.9

1.2
3.2

.1

.5

.8

13.9

TOT X. P.04
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alaska judicial council
H a n w n a M W M M M M H M B M a a a n M M M a a H H n M M n M M i
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D®amvc twecron
W illiam  T. C o tto n

Facsimile Transmittal

To: S e n a te  J u d i c i a r y  C o m m it te e

-L5-CC below)_________________

pgx f t ;  4 6 5 - 3 9 2 2  PLEASE D IS T R IB U T E  TO C0MM1TTKK DatC'. 4 / 1 8 / 9 6

Timo:_____________
Fro m :  T c r i  C a rn s  f o r  W l l l l a n  T .  C o t to n

fmArrorrcf wnatns 
(Javid A. D ipcovtch  

Ja n ic n  U a n h a r t  
Vicki A. O tto

ATTORNEY NtMCCHS 
T h o m a t 0 .  Nova 

R o b e r t  H . W o g j t a l f  
C h n * t o p b * r  E. Z im m e r m a n

outm f^A N . ex  o r r o o
Allen T. Com pton 

Chief Ju i t ic n  
S up rem o  C ourt

N u m b e r  of p a g e s  (including this cover shoot).

If y o u  h a v e  a n y  problems or questions, pleaso contact Josc fn
at (907) 279-2526.

C o m m e n t s :

F i s c a l  X o t c  f o r  A d m i n i s t r a t i v e  J u d g e s  I c R l n l a t l o n . ____________________________

T o :  S e n a t e  J u d i c i a r y  C o m m it te e

S e n a t o r  R o b in  T a v lo r ___________________________________________________________________________________________________

S e n a t o r  L y r in  G re e n

S e n a t o r  Mlk*» M i l l e r  

S e n a t o r  J o h n n y  F . l l i j

S e n a t o r  A3 A d a e a
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FISCAL NOTE
STATE OF ALASKA
1996 LEGISLATIVE SESSION
noviaicn Dato: 04/22/96

Till#: An Act ostouiishing a tax coutf.

BILL NO. SC 3  CSHB 341 (JUD)

Dept. Affected: Alaska Court Svsiem_______________________________________

BRU: Trial Court*___________________________________________________

Ccmpcnont: ____________________________________________________________________

S icn n r: Rep. G iuen
Requestor Houso RflROurces COMPONENT SERIAL NO. 703

OPERATING EXPENDITURES FY 97 FY 98 FY 09 FY 00 FY 01 FY 02

PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES

EOUIPMENT

LAND & STRUCTURES

GRANTS I  CLAIMS

MISCELLANEOUS
TOTAL OPERATING • • 4

* *

| CAPITAL EXPENDITURES

(CHANGE IN REVENUES ~

t002Foaerai Receipts

1003 GF Match

1004 GF

1005 GF/Prcyan fieca pis 

1C37GF/Monial Health 
Other

I ~ • ”  * * • •

TOTAL * • A * •

Esslmate of any current year (FY 90) cosf: 5 

POSfllONS

None

FULL-TIME 

PAR” nwE 
TEMPORARY ................
ANALYSIS: (Attach a soparat# page II nocussary) 

Sea attached fiscal anaiyw

( M Y 'Prepared ty- C. S . Christensen 111. Staff Counsel 

Agency: Alaska Court Systom

Approved by: Arthur H. Snowdon. II. AdmlntalfoDvo Diroctor V? / M
Agency: Alaska Coun System__________________________________________________________

Phene:

Dale.

Date:

264-8223

04/22/96

04/22/96
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A!aska_Court System 
Fiscal Analysis 
SCS CSHB 341 (JUD)

SCS CSHB 341 (JUD) amends the current method of administrative adjudication and 
judicial appeals relating to tax cases. It establishes the office of tax appeals as a 
quasi-judicial agencv in the Department of Administration, and under certain 
conditions, gives taxpayers the right to go diroctly to court to challenge tax 
assessments in a trial de novo, father than an on-the-record appeal.

The Department of Revenue has advised that the .ircumstances under which a 
taxpayer would be entitled to go directly to court are very limited, and that even under 
existing law, it would normally use its discretion to allow a taxpayer to go directly to 
court on those issues. Accordingly, this note does not attempt to estimate the 
amount of judicial and clerical time which might be spent on direct appeals authorized 
by this legislation.

According to the Department of Revenue, there are approximately 24 tax cases per 
year to which SCS CSHB 341 (JUD) would apply: 20 in the Income and Excise Audit 
Division, and 4 in the Oil and Tax Audit Division. These cases vary in size and 
complexity, with the largest cases requiring a substantial commitment of judicial and 
clerical time, if they come directly to court for a trial de novo.
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A M E N D M E N T

OFFERED IN THE SENATE 

TO: CSHB 341 (FIN)

I Page 16, line 31. lo page 17, line 4:

2 Delete all material and insert.

3 "See. 43.05.244. PAYMENT ON DIRECT* JUDICIAL APPEAL (a) In a

4 judicial appeal directly from an informal conference decision t r.der AS 43.05.242. the

5 amount, if any. of additional ta,\. interest, and penalty determined to be owed by the

6 taxpayer in the informal conference decision shall be deposited ir.to the registry of the

7 court no later than the day when the taxpayer files the appeal in tire superior court

3 The taxpayer's failure to deposit thss amount into the court registry when it is due is

9 grounds for dismissal of the taxpayer's appeal.

10 (b) A deposit into the court registry under (a) of this section tolls the accrual

11 of further interest a: the rate prescribed in AS 43 05.225 during the period when the

12 money is in the court registry, and only the actual earnings on that deposit while it

13 is in the court registry, less the administration fee under (c) of this section, shall

I,: accrue during that period ar.d be payable lo whoever is ultimately determined to be

entitled to the money deposited into the court registry. If part of the deposit into the 

10 court registry is ultimately refunded to the taxpayer and part is transferred to the state.

I7 the earnings earned while the money was in the court registry shall be divided

IS between the taxpayer and the state in proportion to the amount of ihc deposit that

19 each tccctvcs.

20 (c) Money deposited into Ihc court registry under (a) of this section and the

21 earnings on that mo»i«* are held m trust for the benefit of whoever is ultimately

22 determined to lu: entitled to and no expenditure or appropriation may be made from

23 the funds held in the couit registry, except that the court may annually deduct and

24 withhold from the earnings on money on deposit in the court registry an

administration fee equal to the lesser of

• J



1 (1) onc-half of one percent |)cr year of the amount originally deposited

2 into the court registry under (a) of this section; or

3 (2) onc-half of the earnings actually earned on the money, including

4 the earnings from prior years, held in the court registry during the year.

5 (d) Upon the final adjudication or settlement of the judicial appeal, the

6 amount deposited into the registry of the court, and all earnings on that deposit after

7 deducting the administration fee under (c) of this section, shall be paid from the

8 registry of the court to whoever is entitled to receive them. Payment under this

9 subsection must be made no later than 30 days after the final judgment or settlement

10 is entered. A judgment or settlement is final when a further appeal may not be taken

11 from it."
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SENATK CS FOR CS FOR HOUSE BILL NO. 341 (JUI))

IN THE LEGISLATURE OF THE STATE OF ALASKA

N ’NETEENTH LEGISLATURE - SECOND SESSION

HV THE SENATE JUDICIARY COMMITTEE

O ffered :
Referred:

Sponsor!*): REPRESENTATIVE OKKKN. James

A BILL

FOR AN ACT ENTITLED

"A n Act relating lo adm inistrative adjudication and  judicial appeals and to the
II

2 in form al resolution of certain factual d isputes between taxpayers  and  the

3 D epartm ent nf Revenue; establishing the office of tax appeals as  a <|iiasi*judicial

4 agency in the Departm ent o f  Administration; revising the procedures for hearing

5 ce rta in  tax appeals, including appeals regard ing  seafood m arke ting  assessments;

6 re la ting  to  consideration an d  determ ination by  the superior cou rt  of disputes

7 involving certa in  taxes and  penalties due, and  am ending provisions relating to

X the assessment, levy, an d  collection of taxes and  penalties by the  stale and  to

9 the lax liability of taxpayers; providing for the release o f  ugencv records

10 relating to formal adm inistrative tax appeals; relating to litigation disclosure of

11 public records; clarifying adm ini-tralivc subpoena power in certa in  tax m atters;

12 and  provid ing  for an e lec tiv e  da le ."

•1* SCS CSIIIt 34|fJlJH
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BE IT  E N A C T E D  BY T H E  LE G ISLA TU R E O F  T H E  ST A TE O F  ALASKA:

* Section 1. AS 43.05 is amended by adding new sections to read:

ARTICLE 4. OFFICE OF TAX APPEALS.

See. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED. The office of 

tax appeals is established within the department.

See. 43.05.405. JURISDICTION. The office of tax apjieals has original 

jurisdiction to hear formal appeals from .nfomial conference decisions of the 

Department of Revenue under AS 43.05.240 Appeal to the office may be taken only 

from an informal conference decision under AS 43.05.240. Jurisdiction of the office 

is limited to. and AS 43.05.400 • 43.05.499 applies to and governs, an administrative 

appeal regarding

(1) electric and telephone cooperative taxes under AS 10 25;

(2) a seafood p.arkcting assessment under AS 16.51:

(3) all taxes levied under AS 43. except the property tax assessed under

AS 43.56. and

(4) any other taxes administered by the Department of Revenue.

See. 43.05.410 APPOINTMENT; TERM: REAPPOINTMENT <a) The

governor shall appoint a chief administrative law judge of the office o f  tax appeals 

from among two or more persons nominated as most qualified for that position by the 

Alaska Judicial Council. If one or more additional administrative law judges arc 

established in the office of tax appeals, the governor shall appoint additional 

administrative law judges from among two or more persons nominated as most 

qualified for each position by the judicial council.

(b) The initial term for an administrative law judge, including the chief 

administrative law juJge. is two vcarv The governor may reappoint a person appointed 

to serve as an administrative law judge, including the chief administrative law judge, 

to subsequent terms of four years each.

<c> A reappointment of a person appointed to serve as an administrative law 

judge, including the chief administrative law judge, shall be made as follows

(I)  if an administrative law |uds;e seeks reappointment, the governor



shall notify the judicial council of the impending end of the administrative law judge’s 

term at least 120 days before the end of the term:

(2) in reviewing the performance of the administrative law judge, the 

judicial council shall collect and review sufficient information to thoroughly evaluate 

the administrative law judge; the review by the judicial council must include a 

published notice requesting written comments on the administrative law judge whose 

performance is being evaluated;

(3) the judicial council shall review the performance of the 

administrative law judge and submit by a: least 30 days before the vacancy a 

recommendation to the governor on whether the administrative law judge should be 

rcappoip'cJ;

(4) the governor has discretion to reappoint or not reappoint an 

ad iiiiii. trativc law judge whom the judicial council recommends for reappointment, but 

the governor may not reappoint a person as administrative law judge if the judicial 

council recommends against that reappointment.

(d) Nominations made by the Alaska Judicial Council under (a) of this section 

shall be made after the judicial council has reviewed the qualifications of applicants 

for administrative law judges. The judicial council shall collect and review sufficient 

information to thoroughly evaluate each applicant. The review bv the judicial council 

must include a published notice requesting written comments on the list of applicarts 

for an administrative law judge opening.

(c) In reviews by the Alaska Judicial Council under (c) and id) of this section,

(1) comments, references, or survey responses that request 

confidentiality, or for which the judicial council promises confidentiality, shall he kept 

confidential, but the judicial council shall provide the applicant for administrative law 

judge or administrative law judges seeking reappointment a summary of the concerns 

raised in the comments, references, and survey responses that arc kept confidential:

(2) the judicial council lus  authority to review confidential Alaska Bar 

Association files, including bar complaint tiles, on applicants for administrative law- 
judge and on administrative law judges seeking reappointment whose applications or 

icappointmcnt evaluations arc under review, the judicial council shall maintain the
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confidentiality of these files; and

(3) the judicial council shall send to the governor with its nominees or 

reappointment recommendations '.II nonconfidcntial materials that it gathers on 

applicants for administrative lav.- judge and administrative law judges seeking 

reappointment whose applications or reappointment evaluations arc under review, and 

shall provide the governor with summaries of concerns raised in the comments, 

-dcrcnccs, and survey responses that arc kept confidential.

See. 43.05.415. REMOVAL, (a) The chief administrative law judge may be 

disciplined or removed from office by the commissioner only for good cause.

(b) An administrative law judge other than the chief administrative law judge 

may be disciplined or removed from office by the chief administrative law judge only 

for good cause.

(c) In this section, "good cause" includes

(1) violation o f  the Alaska code of judicial conduct adopted by the 

Alaska Supreme Court;

(2) conviction of a crime of moral turpitude;

(3) unjustified failure to handle the caseload assigned or similar 

nonfeasance of office;

(4) failure to meet the requirements of AS 43.05.425 relating to 

qualification for office; and

(5) unreasonable failure to comply with the statutes or regulations 

regarding the confidentiality of taxpayer information.

See. 43.05.420. ADMINISTRATION, (a) The chief administrative law judge

(1) shall exercise general supervision of the office; and

t2) may select and hire staff for the office.

(b) An administrative law judge, including the chief administrative law judge, 

may preside over a proceeding and c a r ry  out any procedures authorized under 

AS 43 05.400 . 43.05.499.

(c) Ihc d u e l  administrative law judge may adopt regulations implementing or 

interpreting AS 43 05 400 • 43 05 499. including rule:* of procedure and evidence for 

proceedings before the office
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See. 43.05.425. QUALIFICATIONS; CODE OF CONDUCT, (a) An 

administrative law judge, including the chief administrative law judge, at the titnc of 

appointment, must

(1) be licensed to practice law in this state or another state; and

(2) have experience in the field of tax law or tax administration.

(b) A person appointed as an administrative law judge under AS 43.05.410 

who is not licensed to practice law in this state at the time o f  appointment must 

become licensed lo practice law in this state within 12 months after appointment or 

shall cease to hold office.

(c) An administrative law judge, including the chief administrative law judge, 

shall comply with the Alaska code of judicial conduct and, except as provided in (b) 

of this section, shall be and remain licensed to practice law in this state.

Sec. 43.05.430. NOTICE OF APPEAL FROM INFORMAL CONFERENCE 

DECISION. An appeal under the jurisdiction of the office is initiated by filing with 

the office, and serving upon the commissioner of revenue, a notice of appeal from an 

informal conference decision of the Department of Revenue under AS 43.05.240. A 

notice of appeal from the informal conference decision may be filed or amended after 

the time for filing has expired only if good cause is shown.

See. 43.05.435. SCOPE AND STANDARDS FOR DECISION. The 

administrative law judge shall hear all questions de novo under AS 43.05 400 •

43.05.499. The administrative law judge shall

(I)  resolve a question of fact by a preponderance of the evidence or, 

if a different standard of proof has been set by law for a particular question, by that 

standard of proof;

(21 resolve a question of law in the exercise o f  the independent 

judgment of the administrative law judge;

(3) defer to the Department of Revenue as to a matter for which 

discretion is legally vested in the Department of Revenue, unless not supported by a 

reasonable basis.

See 43 05.440. SERVICE OF DOCUMENTS Service o f  documents required 

under AS 43 05.400 • 43.05 499 may be accomplished in any manner authorized under

-5- SCS C'Slllt 34liJUD)
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the Alaska Rules of Civil Procedure. If service is done only by mail, the date of 

service is determined by Ihc date of mailing, if service is done by both mail and hand 

delivery, the date of service is determined by the earlier of the date of mailing or 

actual receipt of the documents.

See. 43.05.445. DISCOVERY, (a) In an appeal under AS 43.05.405, 

discovery may take place only under a plan for discovery approved by the 

administrative law judge. The administrative law judge shall approve a plan for 

discovery to the extent consistent with the efficient, just, and speedy conduct of the 

appeal. The plan may limit or set conditions on discovery and must include provisions 

for stipula,;ons of fact by the Department of Revenue and the taxpayer. Discovery 

shall be limited to information that is relevant to the determination of the correct tax 

or penalty, unless the Department of Revenue or the taxpayer makes a showing that 

the discovery is reasonably calculated to lead to admissible information.

(b) Requests by the taxpayer for disclosure of public records relating to the 

appeal arc governed by. and the records arc disclosed only in accordance with, the plan 

approved under this section.

(c) Legislative history, reported court decisions, statutes, regulations, or similar 

documents available for public inspection at a library or the office of the lieutenant 

governor or through a publicly accessible database must be obtained through those 

means and may not be sought through discovery.

Sec. 43.05.450. SUBPOENAS. An administrative law judge may issue a 

subpoena to compel attendance of a witness or the production of a do . ent or thine.

A subpoena may compel attendance o f  a witness or production of a document or thing, 

located either inside or outside the state, lo the maximum extent permitted by law. A 

subpoena may I c used for the purpose of discovery or for the purpose of presenting 

evidence at a formal hearing. A subpoena shall issue upon request of a party, subject 

to reasonable limitation or conditions set in the subpoena. A subpoena may be 

enforced by petition to or other appropriate legal proceeding brought in a court ot this 

slate or another jurisdiction.

See. 43 05.455. PORMAL HEARING, (a) At or before the formal hearing, 

a party may present argument and evidence relevant to the amount of the tax or

WORK DRA FT WORK DRAFT WORK DRAFT
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penalty. The administrative law judge shall administer oaths and permit inquiry

necessary to determine the proper amount of the tax or penalty.

(h' Each party and witness shall be present during the formal hearing, except

that

(1) with the consent of the taxpayer, the administrative law judge may 

conduct all or part of the hearing by telephone, audio or video teleconference, or other 

electronic medium; and

(2) with the consent of the parties and the administrative law judge, all 

or part of the hearing may be conducted through correspondence.

(c) The taxpayer bears the burden of proof on questions of fact by a 

preponderance of the evidence unless a different standard of proof has been set by law 

for a particular question.

(d) The formal hearing before the administrative law judge is not required to 

be conducted with strict adherence to the Alaska Rules of Evidence. Relevant 

evidence must be admitted if it is probative of a material fact in controversy. 

Irrelevant and unduly repetitious evidence shall be excluded. Hearsay evidence is 

admissible if it is the kind of evidence on which responsible persons are accustomed 

to rely in the conduct of serious affairs, regardless of the existence of a common law 

or statutory rule that makes improper the admission of the evidence over objection in 

a civil action. Oral evidence may be taken only on oath or affirmation. The rules of 

privilege are effective to the same extent that they arc recognized in a civil action in 

the courts of this state, except that relevant documents and other material items that 

are public records under AS 09.25.100 - 09 25.220 shall be admissible.

(e) The administrative law judge shall make a record of the proceedings of the 

appeal, including recordation of the proceedings of a formal hearing by electronic or 

stenographic means.

( 0  The administrative law jLdgc may gran: exceptions to the requirements of 

this section in the interest of justice.

See 43 05.460. ENFORCEMENT, (a) The administrative law judge and each 

party is responsible for the efficient, just, and speedy conduct of the formal hearing. 

The administrative law judge may impose sanctions on the parties for failure to comply

*7* SCS CSIIIt 34HJLt)|
/ r r . ' . r r r r  rr.vr brazxeteoi

WORK DRA FT WORK DRAFT WORK DRAFT



I

2

3

4

5

6

7

H

9

10

11
12

13

14

15

16

17

IS

19

20
21

M M

23

24

25

26

27

2S

29

30

31

with a subpoena, an order respecting discovery, and any other matter regarding conduct 

of the appeal. In imposing sanctions, the administrative law judge shall he guided by 

the practices of the courts of this state in imposing sanctions for similar offenses in 

civil proceedings.

(b) The administrative law judge may

(1) remand the matter for consideration of material new information or 

material information withheld by a party;

(2) prohibit a party from introducing information previously withheld 

without good cause, and any other evidence dependent upon the information;

(3) enter an order, upon a showing of good cause.

(A) barring a designated claim or defense;

(B) striking part or all of a pleading of a party; or

(C) dismissing part or all of the appeal; or

(4) grant any other relief that the administrative law judge considers

appropriate.

(c) In addition to the remedies of (a) and (b) of this section, a party may seek 

enforcement of a subpoena or other order of an administrative law judge by the 

superior court under AS 44.62.590.

See. 43.05.465. DECISION; RECONSIDERATION: FINALITY, (a) Within 

ISO days after the record on the appeal is closed, the administrative law judge shall 

issue a decision in writing. The decision must contain a concise statement of reasons 

for the decision, including findings of fact and conclusions of law. In the decision, the 

administrative law judge may grant relief, provide remedies, and issue any order that 

is appropriate. The administrative law judge shall serve each party in the ease with

a copy of the decision. Unless reconsideration is ordered under fc) of this section, the

d 1 cision under this subsection .s the final administrative decision.

(b) A party may request reconsideration of a decision issued under (a) of this 

section within 30 days alter the dale of service shown in the certificate of service of 

the decision. The request must state specific grounds for reconsideration. 

Reconsideration may be granted if. in reaching the decision, the administrative law 

judge has

CS CSIII1 34KJUD) .8.
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(1) overlooked, misapplied, or failed to consider a statute, regulation, 

court or administrative decision, or legal principle directly controlling;

(2) overlooked or misconceived some material fact or proposition of

law;

(3) misconceived a material question in the case; or

(4) applied law in the ailing that has subsequently changed.

(c) The administrative law judge may issue an order for reconsideration of all 

or pan of the decision upon request of a party. Reconsideration is based on the record, 

unless the administrative law judge allows additional evidence and argument. A 

hearing on reconsideration at which additional evidence or argument is offered or 

received is subject to the procedures applicable to a hearing under AS 43.05.455.

(d) The power to order reconsideration expires 60 days after the date of 

service, as shown on the certificate of service, of a decision issued under (a) of this 

section. If the administrative law judge does not issue an order for reconsideration 

within the time allowed for ordering reconsideration, a motion for reconsideration is 

considered denied.

(e) Within 60 days after the close of the record on reconsideration, the 

administrative law judge shall issue a written decision upon reconsideration. The 

administrative law judge shall serve each party in the case with a copy of the decision 

upon reconsideration. The decision upon reconsideration is the final administrative 

decision.

(f) A final administrative decision becomes final either on the date

(1) 60 days after die date of service of a decision issued under (a) of 

this section if an order for reconsideration is not issued; or

(2) the decision upon reconsideration is served, as shown by the 

certificate of service executed by the administrative law judge under (e) of this section.

Sec. 43.05.470. PUBLIC PROCEEDINGS AND RECORDS, (a) Records, 

proceedings, and decisions under AS 43.05.400 • 43.05.499 arc confidential, except 

that the records, proceedings, and decisions become public records and open to the 

public when the final administrative decision is issued and becomes final.

(b) Upon a showing of good cause, an administrative law judge shall issue a

•9- SCS CSII1I 34KJID)
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protective order requiring that specified parts of the records, proceeding, or decision 

shall be kept confidential in a particular appeal. If a protective order is issued, the 

final administrative decision shall be made public after redacting by deletion or 

substitution of information as required by the protective order,

(c) The department, in consultation with the chief administrative law judge, 

shall maintain, index, and make available for public inspection the final administrative 

decisions, proceedings, and records of the office made public under this section.

Sec. 43.05.475. CONSISTENCY OF DECISIONS, (a) As to questions of 

law, a final administrative decision issued under AS 43.05.400 - 43.05.499, unless 

reversed or overruled, has the force of legal precedent.

(b) To promote consistency among legal determinations issued under 

AS 43.05.400 - 43.05.499, the chief administrative law judge may review and circulate 

among the other administrative law judges the drafts of formal decisions, decisions 

upon reconsideration, and other legal opinions of the other administrative law judges 

in the office. The drafts are confidential documents and arc not subject to disclosure 

under AS 09.25.100 - 09.25.220 or this chapter.

Sec. 43.05.480. JUDICIAL REVIEW, (a) Judicial review by the superior 

court of a final administrative decision may be had by a party to the appeal under 

AS 43.05.400 • 43.05.499 by filing a notice of appeal in accordance with the 

applicable rules of court governing appeals to that court in civil matters. The notice 

of appeal shall be filed within 30 days after an administrative decision becomes final 

under AS 43.05.465. The right to judicial review under this subsection is not affected 

by the failure to see* reconsideration before the administrative law judge.

(b) The amount due must be paid or refunded within 30 days after the date 

that the final administrative decision becomes final under AS 43.05.465. In place of 

payment of the amount due. a taxpayer who has appealed a final administrative 

decision may file a bond with the court or otherwise obtain relief from payment in 

accordance with the Alaska Rules of Appellate Procedure.

(c) Appeals under this section arc reviewed under AS 44 62.560 and 44.62.570. 

td) It. after the appeal is heard, it appears that the final administrative decision

was correct, the court shall affirm the decision. If the final administrative decision is
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incorrect, the court shall determine the amount due. If the taxpayer is entitled to a 

refund, the court shall order the repayment and the Department of Revenue shall pay 

the amount due and attach a certified copy of the judgment to the payment. If the 

court determines that the taxpayer owes an additional amount, the court shall order the 

payment and the taxpayer shall pay the amount due and attach a certified copy of the 

judgment to the payment. Any payment required under this subsection shall be paid 

by the 30th day following the expiration of the time within which an appeal from the 

superior coun decision may be filed, unless the pany appealing files a bond or 

otherwise obtains relief from payment in accordance with the Alaska Rules of 

Appellate Procedure.

See. 43.05.499. DEFINITIONS. In AS 43.05.400 - 43.05.499, unless the 

context otherwise requires,

(1) "administrative law judge" means an administrative law judge 

appointed under AS 43.05.410;

(2) "commissioner" means the commissioner of administration;

(3) "department" means the Department of Administration;

(4) "discovery" means the use of subpoenas, subpoenas duces tecum, 

interrogatories, requests for production, requests for admission, depositions, and other 

methods of civil procedure by which one party to an action may discover information 

within the knowledge and control o f  another person;

(5) "legislative history" means the documents of the legislature 

recording the background and events, including draft bills, correspondence and 

memoranda, committee reports, tapes and transcripts of hearings, and tapes and 

transcripts of floor debate concerning consideration of a bill;

(6) "office" means office of tax appeals in the department;

(7) "party" means the Department of Revenue or the taxpayer;

(S) ' proceeding" means only a proceeding under the jurisdiction of the

office;

(9) "subpoena" means a command to appear at a certain time and place 

to testify, or to appear at a certain time and place to produce books, papers, and other 

things, and testify;
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(10) "tax" means a tax described in AS 43.05.405, including a seafood 

marketing assessment under AS 16.51;

(11) "taxpayer" means a person required to pay a tax, including a 

person required to pay a seafood marketing assessment under AS 16.51.

* See. 2. AS 09.25.100 is amended to read:

See. 09.25.100. DISPOSITION OF TAX INFORMATION. Information in the 

possession of the Department of Revenue that discloses the particulars of the business 

or affairs of a taxpayer or other person is not a matter of public record, except for 

purposes of investigation and law enforcement. The information shall be kept 

confidential except when its production is required in an official investigation, 

a d m i n i s t r a t i v e  a d jud ic a t ion  u n d e r  AS 43.05.41)0 - 43.05.499, or court proceeding 

These restrictions do not prohibit the publication of statistics presented in a manner 

that prevents the identification of particular reports and items, fOR) prohibit the 

publication of tax lists showing the names o f  taxpayers who are delinquent and 

relevant information that may assist in the collection of delinquent taxes, or  p rohibi t  

t h e  pub l ica t ion  of records ,  proceedings,  an d  decis ions u n d e r  AS 43.05.40t) •

43.05.499.

* See. 3. AS 09.25.122 is amended to read:

See. 09.25.122. LITIGATION DISCLOSURE. A public record that is subject 

to disclosure and copying under AS 09.25.110 - 09.25.120 remains a public record 

subject to disclosure and copying even if the record is used for, included in. or relevant 

to litigation, including law enforcement proceedings, involving a public agency, except 

that with respect to a person involved in litigation, the records sought shall be 

disclosed in accordance with the  rules  of p r o c e d u r e  applicable in_a court or  an  

a d m i n i s t ra t ive  ad judicat ion  [RULES]. In this section, "involved in litigation" means 

a party to litigation or representing a party to litigation, including obtaining public 

records for the party.

* Sec. 4. AS 22.10.020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed to it from a 

subordinate court, or administrative agency when appeal is provided by law. The 

hearings on appeal from a final order or judgment

ICS CSHII 34I(.|IJI» .12-
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1 LU of a subordinate court [OR ADMINISTRATIVE AGENCY] shall

2 be 011 the record unless the superior court, in its discretion, grants a trial de novo, in

3 whole or in part;

4 (2) of the D epartm ent of Revenue in matters relating to fixint? the

5 am oun t of, or imnosimi a penalty on. a tax levied nnd collected l>v the state when

6 anneal is taken under AS 43.05.242 shall he heard  as a trial de novo as a matte r

7 of rinht;

K (3) of an adm inistrative am ncv . extent for a m a tte r  described in

9 (2) of this .subsection, shall be on the record unless the superio r  court, in its

10 discretion, urants  a trial de novo, in whole or in p a r t .

11 * Sec. 5. AS 37.10.410 is amended to read:

12 Sec. 37.10.410. "ADMINISTRATIVE PROCEEDINGS INVOLVING TAXES"

13 DEFINED, (a) The following money received by the state is considered to be

14 received as a result of the termination of an administrative proceeding for purposes of

15 | applying art. IX, sec. 17(a), Constitution of the State of Alaska:

lb  (1) past due taxes that are received by the state for each tax year for

17 which a request for an informal conference under AS 43.05.240 [AS 43.05.240(a)] is

IS made to the Department of Revenue, together with penalties and interest on the taxes:

19 (2) past due taxes that are received by the state after a request for a

20 formal hearing under AS 43.05.241 [AS 43.05.240(b)(1)] is made to the Department

21 of Revenue, together with penalties and interest on the taxes.

22 (b) Money received by the state under the following conditions is not

23 considered to be received as the result of the termination of an administrative

24 proceeding for purposes of applying art. IX. see. 17(a), Constitution of the State of

25 Alaska:

26 (1) taxes that are not due at the time the request for the proceeding was

27 made under AS 43.65.24t). 43.05.241. o r  43.05.242 [AS 43.05.240(a) or ( b ) ( l )];

2S (2) taxes set out in a return not audited by the Department of Revenue

29 at the date of collection: or

30 (3) taxes collected for a tax year for which the taxpayer did no! g i\e

31 notice of appeal of an assessment made by the Department of Revenue.

WORK DRAFT WORK DRAFT WORK DRAFT
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* Sec. 6. AS 39.25.110 is amended by adding a new paragraph lo read:

(31) the chief administrative law judge and any other administrative law 

judges appointed to the office of tax appeals of the Department of Administration under 

AS 43.05.400 - 43.05.499.

* Sec. 7. AS 43.05.010 is amended to read:

S"c, 43.05.010. DUTIES OF COMMISSIONER. The commissioner of revenue

shall

(1) exercise general supervision and direct the activities of the 

Department of Revenue;

(2) supervise the fiscal affairs and responsibilities of the department;

(3) prescribe uniform rules for investigations and hearings;

(4) keep a record of all departmental proceedings, record and file all 

bonds, and assume custody of returns, reports, papers, and documents of the department;

(5) (REPEALED

(6)) adopt a seal and affix it to each order, process, or certificate issued 

by the commissioner;

(6) [(7)] keep a record of each oider, process, and certificate issued by 

the commissioner, and keep the record open to public inspection at all reasonable times;

(7) ((S)] hold hearings and investigations nece sary for the administration 

of state tax and revenue laws;

(S) e x ce p t as p ro v id e d  in AS 43.1)5.400 - 43.05.499. ((9)] hear and 

determine appeals o f  a m a tte r  w ith in  the ju r isd ic t io n  o f  the  D e p a r tm ent o f K i u r i u e  

[INVOLVING INCOME. EXCISE. LICENSE, OR OTHER TAXES LEVIED UNDER 

STATE LAWS] and enter orders on the appeals that are final unless reversed or 

modified by the courts;

( 9 ) issue subpoenas to  [(10)] require the attendance of witnesses and the 

production of necessary books, papers, documents, correspondence, and other t h ings 

(EVIDENCE AT HEARINGS];

(10) [ ( I D] order the taking of dcp isiiions before a person competent to 

administer oaths;

(11) [(12)) administer oaths and take acknowledgments;

LL?) [(13)] request the attorney general for rulings on the interpretation

SCS CSIIII J4HJUD) -14*
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of the tax and revenue laws administered by the department;

(13) [ ( 1 4 ) ]  call upon the attorney general lo institute actions for recovery 

of unpaid taxes, fees, excises, additions to tax, penalties, and interest;

(14) [(15)] issue warrants for the collection of unpaid tax penalties and 

interest and take all steps necessary and proper to enforce full and complete compliance 

with the tax, license, excise, and other revenue laws of the state;

(J5) [(16)] audit reports, payments, and payments due relating to royalty 

and net profits under oil and gas contracts, agreements, or leases under AS 38.05 [;

(17) REPEALED].

* Sec. 8. AS 43.05.040 is amended to read:

Sec. 43.05.040. INSPECTION O F RECORDS OR PREMISES AND 

ISSUANCE OF- SUBPOENAS, (a) The department may examine the books, papers, 

records, or memoranda of any person to ascertain the correctness of a return filed or to 

determine whether a tax or a payment for oil or gas royalty or net protits shares under 

a contract, agreement, or lease under AS 38.05 is due, or in an investigation or 

inspection in connection with tax matters or matters relating to oil anti gas royalty or net 

profits under contracts, agreements, or leases under AS 38.05. The records and the 

premises where a business is conducted shall be open at all reasonable times for official 

inspection, and the department may subpoena any person to appear and produce books, 

records, papers, or memoranda bearing upon tax matters or matters relating to oil and gas 

royalty or net profits under contracts, agreements, or leases under AS 38.05. and to give 

testimony or answer interrogatories under oath respecting tax matters or matters related 

to oil and gas royalty or net profits under contracts, agreements, or leases under 

AS 38.05, and the department may administer oaths to persons who arc so subpoenaed. 

A su b p o e n a  issued u n d e r  this section m av  compel a t t endance  of a witness o r  

nroduct ioi i  of  a document  (ir th inu. located ei ther  inside or  outside the state, to t h e 

m a x i m u m  extent  pe rm i t t ed  !>v law.

(b) A subpoena may be served by the commissioner of public safety or a peace 

officer designated by the commissioner of public safely, [OR] by a person designated by 

the Department of Revenue, or  as otherwise p rov ided In law. A s u b poena mav also 

be served hv re gistcrec I nr cer t  ilied mail for < leliverv rest r k m  <1 on Iv to t lie per son 

s u b p o e n a ed.  T h e  r e t u r n  delivery receipt  must  he addressed  so that  the rcccint  is

•15- SCS CSHB 341(JL'D)
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re tu rn ed  to (lie deportm ent.

If a person who is subpoenaed neglects or refuses to obey the subpoena 

issued as provided in this section, the department may report the fact to the superior 

court or the appropriate court of another jurisdiction, and mav seek an order from 

the court  compelling obedience to the snhnoonn. The [AND THU] court, to the 

maximum extent permitted hv law, may compel obedience to the subpoena to the same 

extent as witnesses may be compelled to obey the subpoenas of the court.

* Sec. 9. AS 43.05.230(a) is amended to read:

(a) It is unlawful for a current or former officer, employee, or agent of the state 

to divulge the amount of income or the particulars set out or disclosed in a report or 

return made under this title, except

(1) in connection with official investigations or proceedings of the 

department, whether judicial or administrative, involving taxes due under this title;

(2) in connection with official investigations or proceedings of the child 

suppon enforcement agency, whether judicial or administrative, involving child support 

obligations imposed or imposable under AS 25 or AS 47;

(3) as provided in AS 38.05.036 pertaining to audit functions; [AND]

(4) as provided in AS 43.05.400 - 43.05.499; and

(5) as otherwise provided in this section.

* See. 10. AS 43.05.240 is repealed and reenacted to read:

Sec. 43.05.240. TAXPAYER REMEDIES, (a) A taxpayer aggrieved by the 

action of the department in fixing the amount of a tax or penalty may apply to the 

department within 60 days after the date of mailing of the notice required to be given 

to the taxpayer by the department, giving notice of the grievance, and requesting an 

informal conference to be scheduled with an appeals officer. The taxpayer shall be given 

access to the taxpayer's file in the department in the matter for preparation for the 

informal conference. At the informal conference, the taxpayer may present to the 

appeals officer arguments and evidence relevant to the amount of tax or penalty due the 

state. If the department determines that a correction is warranted, the department shall 

make the correction.

(b) A party who believes that the appeals officer is unduly delaying a hearing 

process n u v  notify the commissioner in writing. Within 30 days after being notified by

SCS CSIIH 34KJLD) -If,.
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a party, the commissioner may issue an order prescribing a schedule for the appeals

officer to complete the informal conference or setting a meeting at which that schedule 

will be discussed and prescribed. The schedule may be subsequently modified by 

consent of the parties. If the commissioner fails to issue an order within 30 days after 

receiving notice of a party’s belief of undue delay, the department's action in fixing the 

amount of tax or penalty shall be considered to have been summarily affirmed by the 

appeals officer the same as if an informal conference decision to that effect were issued 

on Ihc last day of that 30-day period.

* See. 11. AS 43.05 is amended by adding new sections to read:

See. 43.05.241. FORMAL APPEAL. For a matter within the jurisdiction of the 

office ot tax appeals under AS 43.05.405. the taxpayer aggrieved by an informal 

conference decision entered under a S 43.05.240 may file with the office of tax appeals 

a notice of appeal for formal hearing, as provided in AS 43.05.430. no later than 60 days 

after service of the decision resulting from an informal conference.

See. 43.05.242. JI DICIAL APPEAL, (a) Within 60 days after decision

resulting from the informal conference, a person aggrieved by the action of the 

department under AS 43.05.240 in fixing the amount of a tax or in imposing a pcnaltv 

may appeal to the superior court.

(b) The superior coun. silting without a jury', shall hear all questions de novo 

As used in this section, "de novo" has the same meaning as in AS 43 05.400 - 43 05 499. 

The court shall

(1) resolve a question of fact by a preponderance of the evidence or. if 

a different standard of proof has been set by law for a particular question, by that 

standard of proof;

(2) resolve a question of law in the exercise of the independent judgment 

of the superior court judge;

(3) defer to the Department of Revenue as to a matter fo. which 

discretion is legally vested in the Department of Revenue, unless not supported by a 

reasonable basis.

(c) When an appeal is taken under this section,

(I)  the taxpayer shall be given access to the file of the department m the 

matter for preparation of the appeal;
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(2) if. after the appeal is heard,

(A) it appears that the tax was concct. the toutt shall confirm the

tax;

(B) it appears that the tax was inconcct, the court shall determine 

the amount of the tax; if the person aggrieved is entitled to recover the tax or 

part of it. the court shall order the repayment, and the department shall 

immediately pay the amount due and attach a certified copy of the judgment to 

the payment.

See. 43.05.244. PAYMENT ON DIRECT JUDICIAL APPEAL, (a) In a 

judicial appeal directly from an informal conference decision under AS 43.05.242. the 

amount, if any. of additional tax. interest, and penalty determined to he owed by the 

taxpayer in the informal conference decision shall be deposited into the registry of the 

court no later than the day when the taxpayer files the appeal in the superior court. 

The taxpayer's failure to deposit this amount into the court registry when it is due :s 

grounds for dismissal of the taxpayer’s appeal

(h) A deposit into the court registry under (a) of this section tolls the accrual 

of further interest at the rate prescribed in AS 43 05.225 during the period when the 

money is in the court registry, and only the actual earnings on that deposit while it is 

in the court registry, less the administration fee under (c) of this section, shall accrue 

during that period and be payable to whoever is ultimately determined to be entitled 

to the money deposited into the court registry If part of the deposit into the court 

registry is ultimately refunded to the taxpayer and part is transferred to the state, the 

earnings earned while the money was in the court registry shall be divided between the 

taxpayer and the state in proportion lo the amount of the deposit that each receives.

(c> Money deposited into ihc court registry under fa) of this section and the 

earnings on that money are held in trust for the benefit of whoever is ultimately 

determined to be entitled to it. and no expenditure or appropriation may be made from 

the funds held in the court registry, except that Ihc court may annually deduct and 

w ithhold from the earnings oil money on deposit in the coun registry an administration 

fee equal to the lesser of

(I I one-half of one percent per sear of the amount originally deposited 

into the court registry under ».a) of this section; or
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(2) onc-half of the earnings actually earned on the money, including

the earnings from prior years, held in the court registry during the year.

(d) Upon the final adjudication or settlement of the judicial appeal, the amount 

deposited into the registry of the court, and all earnings on that deposit after deducting 

the administration fee under (c) of this section, shall be paid from the registry of the 

court to whoever is entitled to receive them. Payment under this subsection must be 

made no later than 30 days after the final judgment or settlement is entered. A 

judgment or settlement is final when a funhcr appeal may not be taken from it.

• See. 12. AS 43.05.2-15 is amended to read:

AND INTEREST. If a taxpayer fails to file a return or report required by this title in 

the time required by law or regulation, or makes an erroneous or fraudulent return, the 

department shall proceed to assess the license fees. tax. penalties, or interest and make 

a return from information that (WHICH] it obtains. A return made and subscribed by 

the department in accordance with this section is presumed sufficient for all legal

purposes However, nothing prevents a taxpayer from presenting evidence or other 

information on an informal conference (APPEAL) under AS 43.05.240 or in an anneal 

under  AS 43 .05.341 nr 43.05.242 in order to rebut the presumed sufficiency of a return 

made and subscribed by the department, nor docs rhc presumption of sufficiency alter 

the parties' respective burdens of proof once the taxpayer has presented esidcncc or other 

material information to rebut that presumption. The assessment of license fees. tax. 

penalties, or interest under this section occurs when the department issues a notice and 

demand tor payment of the license fees. lax. penalties, oi interest. The notice and 

demand lor payment is issued when the notice and demand is delivered to the taxpayer 

in person or placed in the United Stales mail, addressed to the last known address of the 

taxpayer Penalties and interest assessed under this title shall be collected in the same 

manner as provided in this title for the collection of tax or license fees 

• Sec. 13. AS 43 20 270<a) is amended to read

(a) The department rnav collect taxes, with interest, penalties, and other 

additional amounts permitted by law. by distraint and sale, in the manner provided in this 

section, of the property of a person liable to pay the taxes, interest, penalties, or other 

additional amounts, who neglects or refuses to pay them within 10 »Liss from the mailing

St S ( S l l l l  JU l i j LD )
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of notice and demand for payment of them, and who has not appealed from the 

assessment of the taxes, interest, penalties, and other additional amounts determined
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under AS 43.05.240 o r  following a nneal taken under , \S 43.05.241 or  43.05.242.

• See. 14. AS 43.55.013(g) is amended to read:

(g) The monthly production at the economic limit for a lease or property is

presumed to be 3,000 Mcf times the number of well days for the lease or property during 

that month for which the tax is to be paid. The taxpayer may rebut this presumption 

(AT A FORMAL HEARING UNDER AS 43.05.240) by providing clear and convincing 

evidence of a different monthly production rate at the economic limit for the lease or 

property. Hie hearing shall be held before February 15 of the year or within six months 

after commencement of gas production for a lease or property. The monthly production 

rate at the economic h nit for the lease or property based upon the clear and convincing 

evidence of the taxpayer shall be calculated by dividing the value determined under (i) 

of this section into the average monthly direct operating cost determined under <li) of this 

section.

• See. 15. AS 43.55.040 is amended to read:

See. 43.55.040. POWERS OF DEPARTMENT OF* REVENUE. Except as

I H provided in AS 43.05.400 - 43.05.499. the (THE) department may

19  || ( I )  require a person engaged in p roduc tion and the agent or employee o f
20 the person, and the purchaser of oil or gas. or the owner of a royalty interest in oil or

21 gas to furnish additional information that is considered by the department as necessary

22 II to compute the amount of the tax;

23 | (2) examine the books, records, and files of such a person;

24 I (3) conduct hearings and compel the attendance of witnesses and the

25 I production of books, records, and papers of any person, and

2<» (4) make an investigation or hold an inquiry that is considered necessary

27 j to a disclosure of the facts as to

28 1 (At the amount of production from any oil or gas location, or of

29 a company or other producer of oil or gas; (.) and

j (Bt the rendition ot the oil and gas for taxing purposes

31 • Sec. 16. EFFECT* ON EXISTING REMEDIES AND PROCEDURES This Act docs not

32 ! affect the remedies and procedures

.Vf* re«; I'nl-Tlir*! ISlLCTta rtV..' r'.'* . .
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(1) specified in AS 04.11, including AS 04.11.560; AS 05.15, including 

AS 05.15.610; AS 42.05. including AS 42.05.551; or AS 43.56, including AS 43.56.120 and 

43.56,130; or

(2) adopted by regulation by the Department of Revenue governing appeal of a 

decision o f  the Department of Revenue regarding

(A) a game of chance or skill made under AS 05.15;

(B) a permanent fund dividend under AS 43.23;

(C) a coin-operated device or punchboard under AS 43.35; or

(D) a child support obligation under AS 25.27.

* See. 17. TRANSITIONAL PROVISIONS, (a) The remedies and procedures provided 

by this Act apply to all revenue tax appeals in which, under AS 43.05.240(b). a person has 

applied to the Department of Revenue and requested a formal hearing before the effective dale 

of this Act. However, a person who has applied to the Department of Revenue and requested 

a formal hearing before the effective date of this Act may elect by giving written notice to the 

commissioner within 45 days from the enactment of this Act to use the remedies and 

procedures existing immediately before the enactment of this Act.

(b) Notwithstanding AS 43.05.405. enacted by see. 1 ot this Act. unless the office of

tax appeals has a full caseload, and with the approval of the chief administrative law judge, the

chief administrative law judge or any other administrative law judge of the office of tax appeals 

may be appointed by the governor, by the commissioner of administration, or by the 

commissioner ot another department to serve as a special hearing officer or special 

administrative law judge on another matter outside the scope of this Act and ansing from another 

department ot the executive branch. Appointment under this subsection may not interfere with 

the pnmary mission of the office of tax appeals under this Act of the expeditious resolution of 

administrative tax appeals under its jurisdiction.

(c) Until 15 AAC 05.30' • i5 AAC 05.320 and other Department of Revenue 

regulations in cl feet on the effective date of rhis Act arc revised as necessary, those regulations 

continue to govern an administrative appeal of a Department of Revenue decision not within the 

jurisdiction of the office of tax appeals, including a decision regarding a

(1) game of chance or skill under AS 05.15;

(2) permanent fund dividend under AS 43 23. and

(3) coin-operated device or punchboard under AS 43 35.
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(d) In this section,

(1) "chief administrative law judge" means the chief administrative law judge 

of the office of tax appeals appointed under AS 43.05.410, enacted by see. I of this Act;

(2) "office of tax appeals” means the office established in AS 43.05.400, enacted 

by see. I of this Act.

• Sec. 18. RETROSPECTIVE EFFECT, (a) ’ Tic provisions of see. 17(a) of this Act apply 

to persons who, under AS 43.05.240(b), have applied before the effective date of this Act to 

the Department of Revenue and requested * formal hearing to resolve a challenge to the action 

of the Department of Revenue in fixing the amount of a tax or in imposing a penalty.

(b) This section is set out to meet the requirements of AS 01.10.090.

* Sec. 19. This Act takes effect July I, 1996.

:s csim  .u k j  t'in .22.
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(907) 465-3867 or 465-2450 

FAX (907) 465-2029 
Mail Slop 3101

DIVISION  O F  L E G A L  A N D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F  A L A S K A
130 Soward Slrool, Suilo 409 
Juneau, Alaska 99801-2105

M E M  O R A N D  II M April 21. 1996

SUBJECT: SCS CSHB 341(JIJD); Office o f  Tax Appeals

TO: Senator Robin Taylor, Chair 
Senate Judiciary Committee 
Attn: Chuck Achbcrgcr

FROM:
-—

Pamela Finley • - — '  
Revisor o f  Statutes

In revising the referenced bill. I noticed the following, which I wanted to bring to your 
attention to make sure these were deliberate choices:

1. AS 43.05.242 (bill see. I I )  refers to tax statutes and tax regulations, while 
AS 43.05.275(c) (bill see. 13) refers to tax statutes only.

2. AS 43.05.242(b) (bill see. 11) docs not include a claim that a tax regulation is 
inconsistent with a tax statute. Because this is a question o f  law. I expected to see it listed 
in (b) and want to make sure the omission was intentional. ( If AS 43.05.275(c) should also 
include regulations, see #1 above, then the same comment applies to AS 43.05.275(c).)

3. Under AS 43.05.242(c) (bill see. 11) the direct appeal to the Superior Court is 
"exclusive." However, under AS 43.05.242(i). if  the taxpayer loses in the direct appeal, the 
case is sent back to the office o f  tax appeals. I can understand why the ease would be sent 
back to the office i f  a were improperly filed in the superior court, or if  the superior court’s 
decision on the law (no matter who prevails on the legal question) makes additional factual 
findings necessary before the ease can be finally decided. I lowcvcr. I do not understand whv 
a taxpayer who loses on a purely legal question, where there arc no remaining factual issues, 
should have the case relumed to the office for further proceedings.

4. Also. I gather from the "without prejudice" language in AS 43.05.242(i) that you 
want a taxpayer to be able to go directly to court if  the taxpayer is challenging the assessment 
on grounds listed in AS 43.05.242(b) and other grounds, although the court would not be 
allowed to consider the other grounds. However, AS 43.05.242(c)(4) says that the direct 
appeal may not be used if  the taxpaver challenges the assessment on other grounds. It would 
be clearer if  (c)(4) were deleted and the rules were slated in a separate subsection for eases 
where the taxpayer challenges an i assessment on both the grounds listed in AS 43.05.242(b)



Senator Robin Taylor. Chair 
April 21. 1996 
Page 2

and other grounds. Also, if  the "other" grounds involve a dispute o f  material fact, would the 
direct appeal be precluded under AS 43.05.242(c)(1)';

I will be out o f  the office Monday April 22 with knee surgery, but you can discuss any o f  the 
above with Jack Chcnowcth. the drafter assigned to this bill.

PF.glc
96-239.gIc
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A M  E K JP M-XJITC

OFFERED IN THE SENATE BY SENATOR__________
TO: CSHB 341(FIN), Wort: draft D (Apr. 16. 1996)

1 Page 19. line 10 - 16:

2 Delete all material and iiacn:

3 ‘‘•See. 17. TRANSITIONAL PROVISIONS, (a) The remedies and procedures provided

4 by this Art apply to all revenue UX appeals In which a request for formal hearing is filed

5 with the Department of Revenue on or after the eflTreuvc date of tfcii Act The renrrdios aad

6 procsdurr* existing before the effective date of thia Art apply to all revenue ox appeals in

7 which a request for fcrnwl haring wjs Hied wnh the Department of Revenue before the

? effective date of this Act unless all of the parties to an appeal agree in writing to the

9 reraedi«s and procedures esablishcd by this Act."

10 Page 22. lines 6T0:

11 Delete nil material cod renumber remaining «cticm accordingly.

1



1 (d) An appeal of the informal conference decision under this section is

2 exclusive, and the taxpayer electing to appeal under this section may not pursue an

3 appeal under AS 43.05.241 or pursue any other action under another statute,

4  (c) When an appeal is taken under this section, the taxpayer shall he given

5 access to the file of the department in the matter for preparation of the appeal. i iP

6 (f) In an appeal under this section, the amount due shall be paid witlui|j^)day6

7 after the date of the service of the infotmal conference decision. In place of payment

8 of the amount due, the taxpayer may file a bond with tits coun or otherwise obtain

9 relief from payment in accordance with the Alaska Rules of Appellate Ihocedure.

10 (g) Venue for an appeal filed under this section shall be set under rules

11 adopted by the supreme court.

1? (h) If it is determined that appeal was improperly filed unde: this section, or it

13 the court rules against the taxpayer, the appeal shall be transferred to the office of tax

14 appeals for further proceedings under AS 43.05.400 - 43.05 499 without prejudice to

15 any claims or defeases of the taxpayer that were baned from being raised in court by

16 (b)(4J of  this section."

17 Page 19, lines 14-21:

18 Delete:

19 “A return made and subscribed by die dcparuuenl in accordance with this

20 section is presumed sufficient for all lega. purposes. However, nothing

21 prevents a taxpayer from presenting evidence or oilier information on intformnl

22 rnnfercncf [APITALl unchi AS 43.05.240 or in nn m penl under AS

n r i v  1 0  s u  n r s  i*u i_  t t  U M a  m o o i i  P , 5 / 3 l

3



1 43.05.241 or 43.05.242 in order to rebut the presumed sufficiency of a ictum

2 made *nd subscribed by Uic department, nor does the presumption of

3 sufficiency alter tire panics’ respective burdens of proof once the taxpayer has

4 presented evidence or other material information to rebut that presumption."

5 Insert:

6 “An assessment or [A] return [MADE AND] subscribed by the department in

7 accordance with this section is presumed sufficient for all legal purposes,

g However, nothing prevents a taxpayer from presenting evidence or other

n information in ION] an informal conference [APPEAL] under AS 43.05.240

10 gr in an appeal under AS 43.05.241 in order to rebut die presumed

j j sufficiency of a return or assessment [MADE AND] subscribed by die

12 department, nor dots die presumption of sufficiency alter the parties’

13 respective burden? of proof once the taxpayer has presented evidence or other

14 material information to rebut that presumption."

15 Page 19. line 28:

16 Insert:

17  u 'Sec.  13. AS 43.03.275 is amended by adding new subsections:

1H (c) A taxpayer who has filed a return, paid the full amount due on the

19 return, and made a claim under this section may. w-ithout exhausting

20 administrative remedies, file an action in suj>cxior court to recover on the

21 claim if the sole ground tor appeal is that a tax statute is:

22 (11 violative of the United States Constitution;

f)pp 10 '96 0l!4dHM HK u i l  a u m s  na»i ** • •

4
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1 (2) violative of the Alaska Constitution;

2 (3) preempted by federal statute, regulation or treaty.

3 (d) An action under (c) may not be brought if

4 (1) there is a dispute of material fact;

5 (2) a factual record is necessary to decide the appeal;

6 (3) development of a factual record will render it unnecessary to

7 reach a question of constitutional law or federal preemption; or

8 (4) the taxpayer challenges tire assessment of the t*ix cn a

9 ground other than one listed in (c)."

5
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A M E N D M V . N T

OFFERED IN THE SENATE 

TO: CSHB 3 4 1 (FIN)

1 Page 19. lines 6 - 22:

2 Delete all material and insert:

3 "* See. 17. TRANSITIONAL PROVISIONS, (a) The remedies and procedures provided

•I by this Act apply to all revenue tax appeals in which, under AS 43.05.240(b), a person has

5 applied to the Department of Revenue and requested a formal hearing before the effective

6 date of this Act. However, a person who has applied to the Department of Revenue and

7 requested a formal hearing before the effective date of this Act may elect by giving written

S notice to the commissioner within 45 days from the enactment of this Act to use the remedies

9 and procedures existing immediately before the enactment of this Act."

10 Rclcttcr the following subsections accordingly.

11 Page 20, following line 11:

12 Insert a new bill section to read;

13 " + Sec. IS. RETROSPECTIVE EFFECT, (a) The provisions of see. 17(a) of this Act

14 apply to persons who, under AS 43.05.240(b), have applied before the effective date of this

15 Act to the Department of Revenue and requested a formal hearing lo resolve a challenge to

16 the action of the Department of Revenue in fixing the amount of a tax or in imposing a

17 penalty.

IS (b) This section is set out to meet the requirements of AS 01.10.090(c)."

19 Renumber the following bill section accordingly
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4/15/96

A M E N D M E N T

OFFERED IN THE SENATE 

TO: CSHB 341 (FIN)

Page 2, lines 4 - 9:

Delete all material and insert:

"See. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED. The office 

of tax appeals is established within the department."

Page 2, lines 21 - 29:

Delete all material and insert:

"See. 43.05.410. APPOINTMENT; TERM; REAPPOINTMENT, (a) The 

governor shall appoint a chief administrative law judge of the office of tax appeals 

from among two or more persons nominated as most qualified for that position by the 

Alaska Judicial Council. If one or more additional administrative law judges are 

established in the office of tax appeals, the governor shall appoint additional 

administrative law judges from among two or more persons nominated as most 

qualified for each position by the judicial council.

(b) The initial term for an administrative law judge, including the chief 

administrative law judge, is two years. The governor may reappoint a person 

appointed to serve as an administrative law judge, including the chief administrative 

law judge, to subsequent terms of four years each.

(c) A reappointment of a person appointed to serve as an administrative law 

judge, including the chief administrative law judge, shall be made as follows:

(1) if an administrative law judge seeks reappointment, the governor 

shall notify the judicial council of the impending end of the administrative law judge's 

term at least 120 days before the end of the term;

(2) in revi wing the performance of the administrative law judge, the 

judicial council shall col’f .t and review sufficient information to thoroughly evaluate

•I*



the administrative law judge; the review by the judicial council must include a 

published notice requesting written comments on the administrative law judge whose 

performance is being evaluated;

(3) the judicial council shall review the performance of the 

administrative law judge and submit by at least 30 days before the vacancy a 

recommendation to the governor on whether the administrative law judge should be 

reappointed;

(4) the governor has discretion to reappoint or not reappoint an 

administrative law judge whom the judicial council recommends for reappointment, 

but the governor may not reappoint a person as administrative law judge if the judicial 

council recommends against that reappointment.

(d) Nominations made by the Alaska Judicial Council under (a) of this section 

shall be made after the judicial council has reviewed the qualifications of applicants 

for administrative law judges. The judicial council shall collect and review sufficient 

information to thoroughly evaluate each applicant. The review by the judicial council 

must include a published notice requesting written comments on the list of applicants 

for an administrative law judge opening.

(e) In reviews by the Alaska Judicial Council under (c) and (d) of this section.

(1) comments, references, or survey responses that request 

confidentiality, or for which the judicial council promises confidentiality, shall be kept 

confidential, but the judicial council shall provide the applicant for administrative law 

judge or administrative law judges seeking reappointment a summary of the concerns 

raised in the comments, references, and survey responses that arc kept confidential;

(2) the judicial council has authority to review confidential Alaska liar 

Association files, including bar complaint files, on applicants for administrative la w  

judge and on administrative law judges seeking reappointment whose applications or 

reappointment evaluations arc under review; the judicial council shall maintain the 

confidentiality of these files; and

(3) the judicial council shall send to the governor with its nominees 

or reappointment recommendations all noncotifidcniial materials that it gathers on 

applicants for administrative law judge and administrative law judges seeking 

reappointment whose applications or reappointment evaluations arc under review, and

9 -L S I I29\Z.5



1 shall provide the governor with summaries of concerns raised in the comments,

2 references, and survey responses that arc kept confidential."

3 Page 3, line 20:

4 Delete "board"

5 Insert "chief administrative law judge"

6 Page 7. line 16:

7 Delete "by the full board"

8 Page 7, line 29:

9 Delete "board"

10 Insert "administrative law judge"

11 Page 7, line 31:

12 Delete "board"

13 Insert "administrative law judge"

14 Page S, line 5:

15 Delete "board"

16 Insert "administrative law judge"

17 Page 8. line 7:

18 Delete "board"

19 Insert "administrative law judge"

20 Page S. line S:

21 Delete "board"

22 Insert "administrative law judge"

23 Page 8, line 15:

24 Delete "board"

9-LSI I29VZ.5
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I Insert "administrative law judge"

9-LS1129\Z.5

2 Page 10, lines 4 and 5:

3 Delete all material.

4 Renumber the following paragraphs accordingly.

• 4.
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Message.

Kick and Kent:

I tried to leach you guys a couple of times in Juneau this afternoon, but you were obs’iouslv 
busy influencing legislation!

I've read HB 341 and it appears that the Legislature is trying to further formalize the Formal 
Heating process -  perhaps in light of Knowles laying off all the hearing officers immediately 
upon taking office??? The process probably works as well as can be expected with hearing 
officers being "appointed" by one of th r  parties to  the dispute It would he nice if we could 
get some of the more egregious problems with tlu current system addressed in this legislation 
There are two that I can think of:

1. There shouid be a provision to have the Administrative Law Judge, who appointed by 
the governor, also approved by the people at a general election after his/her first two-year 
term and each subsequent four-year term -  similar to  what’s done with Superior Court Judges.

It would alio be nice if the private icctor, could have iomo influence over who gets appointed
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Page 2.

xs Administrative I.aw Judges

2. I strongly feel that a provision MUST be included to allow waiver of interest against the 
taxpayers when the State or the Administrative Law Judge are shown to be at fault for 
unnecessarily or negligently prolonging the Informal and Formal hearing proces>. As you 
both know, UCM  currently has two issues at the Formal blearing level that are seriously 
beyond the statutory limitation for rendering decisions and have been, in our opinion, 
completely bungled by the State. Still, the State continues to only adopt the portions of the 
IRC that it finds useful and refuses to consider abatement of interest assessed against the 
taxpayer in such circumstances. This is ludicrous and seriously needs addressing.

I also called Mike Stone at KPMG to gei his input, hut he hadn't even heard about this 
legislation until I called him.

Rick, I’ll give you a call on Thursday morning to discuss this further.

Regards,
Donna

T p.o?.
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Junoau. Alaska 99001-2105

M J L U U J L A I S  1 L L L M April 13, 1996

SHIM ICC T: Amendment Z.3 lo C S ll l l  341 (Finance) 
(Work Order No. 9-I.SI I29V/.3)

TO:

FROM : Jack C'licnow 
Legislative ( '

Senator Robi 
Senate Judici

To the enclosed amendment

I’ve redrafted what was provided from your ofllcc to make use o f  the terms that appear in 
AS 43.05.240(b), the source o f  the current authority to seek and obtain a formal hearing

It seems to me that this revision o f  the transitional provision may have retroactive effect 111 
that it certainly changes the procedures that arc to he followed by. and may affect rights of. 
an aggrieved taxpayer, especially one who fails to opt to protect those rights under current 
law by doing something within 45 days. Against that possibility, the committee may wish 
to add something along the lines of:

* See. IH. RHTROSPFCT1V1: E F IT C I (a) I lie provisions o f  sec.
17 of this Act apply to persons who. under AS 43 05.240(b). have applied 
before the effective date of this Act to the Department of Revenue and 
requested a formal hearing to resolve a challenge to the action o f  the 
Department o f  Revenue in fixing the amount of a lax or in imposing a 
penalty.

(h) I his section is set out to meet the requirements o f  
AS 01 10.090(c).

In addition, I have these questions

1 How may a person elect within 45 days to use the old remedies and procedures? Ihc 
amendment doesn't indicate what the person is to do.

2 On the amendment's second line shat is a "revenue tax appeal"? I am aware that the 
term comes down to you from the I louse-passed hill, hui I don't know wheiher it is intended



Senator Robin Taylor 
April 13, 1996 
Page 2

to differentiate among kinds o f  appeals for some rca; m. li seems lo me that it would be 
clearer to draft this having reference to the language oi ’he comparable statute, "to all 
challenges to the action by the Dcpaitmcnt o f  Revenue in fixing the amount of a tax or in 
imposing a penalty" so that the transitional provision more closely parallels current law and 
leaves no question as to whether it is or is not applicable to a particular matter.

3. Do you understand that, as this amendment is presented, the provisions o f  current sec. 
17(c), explicitly authorizing the interim use o f  administrative law judges appointed for 
revenue appeals to consider other kinds of administrative adjudications, will be removed 
from the hill? Yon may want to do that, but I don't want the committee to reach that end by 
oversight

JMCMmb
96-()7‘Umb

Enclosure
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STATIC A IT ICAL P K O C K b U R K S

STATES WHERE TAX AUTHORITIES 
O i m i L C X T A J L A F T  C A T S '

State or Tax 
Jurisdiction

Taxpayer Must 
Use 'Fax Forum :

Taxpayer May 
Skip Tax Forum- 
Taxpayer Must 

Prepay All 'Faxes3

Taxpayer May 
Skip Tax Forum* 
No Prepayment; 

May Reciuire 
Bond

California (Sales and 
Use)

XI

Idaho (larger eases)4 X

Mississippi X

Nevada X

Oklahoma X

South Carolina X

Utah X

Alabama X

Alaska X
Arkansas X

( 'olorado X

Honda X

Georgia X

Illinois X

Maine X

Nebraska X

New Mexico X

North Dakota X

K n m v .  I V ( u i c l l i < « n  I t l  A J w i i t i i t -11 ' V *  I* *  A |<pr»l N w - w "  I " I



Tabic I (Continued)

Slate or 'l ax 
Jurisdiction

Taxpayer Must 
Use Tax Forum2

Taxpayer May 
Skip Tax Forum- 
Taxpayer Must 

Prepay All Taxes1

....
Taxpayer May 

Skip Tax Forum- 
No Prepayment; 

May Require 
Rond

Rhode Island X

South Dakota X

Tennessee X

Texas X

Vermont X

Virginia X

West Virginia X

Total 
25 Jurisdictions 10 II 4

I . lrulu>V-» i l t f r i  in  w tiu h  m » ? w  u  u n J i k t n l  in  l» «  (>«T im itiM «ii w i  in  1*1 IV p i i t i ’i iil*

2 . t u | u ) i i  mu«t tn itw lint Ih? il-npui<J fmum hrl««r ijtva lu if V «ik iu i.' i p- niiV  I •< a i m « J  ./«• am o  trul at 4i>-ih?f lo c i of 

aivral

3 .  'U i.> italfi lluJ |vmi« ilnixt i/c n . ' .o m ir a  in in u t d . urntl when the Ui;v>)?r |uv i in la\ an llhrn * -ih;n l!w 4{ptu.»l«t? lttfut?1>| 

!»ni«ali*m io n  a irfin.1 .VMitmiiJIt .the I I riwx I I I  fun rv< (v irn d tf t l  a lvntfir tat atnli .fm tin  m un i tr. iiw u m m l afarnit the Lii|U)Cf

4 .  In Mil*- all law  i  lint arr t». ant tv( if  Uk- lit ih i I at f itnm m i «i, within Ot? tUIr tat iLpu liikrit t 't>n inti-ltinf J J '.n iiu i lo t  nu ) iftv .il 

loth? |ilih> It .» iiJ | ) at A ||V il i |w r ? l l ir i ih jrtl I *Jfri tawrt ITI JII t f t v il Jr.-ill) ton ail

la |\4/'mi«a .•< K n n u r  l*ir|'a. .1 li »w I o lriwt ■« of I n  A i- w in l i i l i t r ' ia .  l i t  A f tn l S> item" I'/ol



Table 2
STATE APPEAL PROCEDURES 

S T A T E S  W ITH INDEPENOEMTIlO&UMS!

State or 'I'ax 
Jurisdiction

Taxpayer Must 
Use l ux Forum*

'taxpayer Muy 
Skip Tax Forum* 
Taxpayer Must 

Prepay All Taxes3

Taxpayer May 
Skip 'Fax Forum* 
No Prepayment; 

Mav Require 
Bond

Arizona X

Hawaii X

Indiana X

New Jersey X

Oregon X

Connecticut X

District of Columbia X

Maryland X

Minnesota X

Michigan X

New York State X

New York City X

California (Income 
and Excise)

X

Delaware X

Idaho (Less than 
S25.fHKl»

X

Iowa X

Kansas X

Kentucky X

Louisiana' X
/ ItqufTmffVoi Kr%ro.i i*irfw<\Jfr I v isttu -oof U« A*i* MW*4.*n* Sutr Ui A|x̂ al N>am“ iwl



Tabic 2 (Continued)

Slate or Tax 
Jurisdiction

'taxpayer Must 
Use Tax ForumJ

Taxpayer May 
Skip Tax Forum- 
Taxpayer Must 

Prepay All Taxes3

Taxpayer May 
Skip Tax Forum- 
No Prepayment; 

May Require 
Bond

Massachusetts X

Missouri (Income) X

Missouri (Sales and 
Use)

X

Montana X

New Hampshire X

North Carolina X

Ohio X

Pennsylvania X

Washington X

Wisconsin X

Wyoming X

Total 
30 Jurisdictions 21 7 *■

Alaska: CSHB .341
(Without X
Amendment)

1 .  "IfkJrtwifcknl h 'ru m i-  irw ltxk T n  l'« m »  in J  T*» In N a u U  u iihn i th .-iu Ju i*J  lim i t  h, ju  u r l l  *» L u m ln t  I lm e n  C'<4jn», 7 nt v a u lt  »i>l 
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T E ST IM O N Y  O F T H E  

A LASK A O IL  AND C A S A SSO C IA T IO N  

T O  T H E  SE N A T E  JU D IC IA R Y  C O M M IT T E E  

R E G A R D IN G  H O U SE B IL L  N O . 341

April 12. 1906

Good afternoon. Mr. Chairman and Members of the Judiciary Committee. My name is 
Dan Seekers, and I am the chairman of the Tax Committee of the Alaska Oil and Gas Asso­
ciation (“AOGA"). AOGA is  a trade association whose 19 member companies account for 
the majority of oil and gas exploration, production, transportation, refining and marketing 
activities in Alaska. We are grateful for this opportunity to offer our comments, which re­
lied  the unanimous consensus o f the Tax Committee.

The present tax appeals process is. we believe, seriously flawed in practice and denies tax­
payers the opportunity to have their tax appeals heard and decided by a truly independent 
and impartial tribunal. House Bill 341 as passed by the House would significantly reform 
this process by establishing a forum outside the Department of Revenue, and independent 
o f it. where taxpayers' appeals would be heard, tried and decided. The Bill would also 
clarify the standards to he used in reviewing the claims and positions asserted by the De­
partment against taxpayers, while ensuring that the Department's judgment will not be 
overturned in matters where discretion has been legally vested in it. so long as it has acted 
reasonably in the exercise of that discretion. The Bill would promote greater efficiency and 
speed in tax appeals by providing for greater control over the "discovery" process, which 
has been an area o f abuse in the past.

The great majority of the provisions in CSHB 341 (Finance) reflects consensus not only 
w ithin the industry, but also between the industry and the Department of Revenue. How ­
ever. there arc two significant areas in the Bill which the Department is still opposing and 
which we support — namely, legislative confirmation of the administrative law judges who 
would hear tax appeals, and the option for taxpayers to proceed directly to Superior Coun 
instead of the administrative law judges. Let me address both these areas

1 . Legislative confirmation o f the administrative law Judgcs.

AOGA supports legislative confirmation of the administrative law judges. These people 
may decide eases involving tens or even hundreds of millions of dollars in tax claims, and 
their decisions could affect all Alaskan taxpayers. So it is essential that they be qualified, 
capable and fair.

To achieve this. AOGA believes there are three essential elements in the process by which 
these administrative law' judges will be appointed. First, there must be an opportunity for 
taxpayers and others to comment on the qualifications of a potential appointee before his or 
her appointment becomes final. Without this, someone could be named by the governor 
w ithout know ing that the person is biased or otherwise ill-suited for the position, until the 
appointment has already been made. Second, the process o f appointing the administrative 
law judges must fx.* a public and open process. And third, there must be some independent 
body or entity in the process to act as a check on the Executive Branch’s otherwise unlimit-



ed di.N*.»,:’'on ’* ....iking Ihcsc appointments. Having such a an improper in­
fluence that the Executive Branch might otherwise have over an administrative law judge it 
it could hold out the lure of appointment or reappointment to that person. We are not say­
ing that this has ever happened, nor that we believe it is likely to happen. But the point is. 
it could happen. By having an independent body involved, even the possibility of this hap­
pening is removed, since the Executive Branch would no longer be able to “deliver" on 
such a deal on its own.

Legislative confirmation provides all three of these essential elements in the appointment 
process, and therefore AOGA supports it.

When the Bill was before the House Finance Committee, the Department of Revenue pro­
posed an alternative to legislative confirmation, which would run the appointments through 
the Alaska Judicial Council in a manner similar to that used in appointing judges to the state 
courts. A revised, more explicit proposal was presented as an amendment to the Bill on be­
half of the IX’partment by Representative Kay Brown during the Finance Committee’s last 
hearing on HB 341.

At the time the Judicial Council approach was considered in the House, the individual 
members of the AOGA Tax Committee had not had sufficient time to review and consider 
it, However, we do have an AOGA position on it now.

AOGA believes that, properly framed, the Judicial Council approach can be a reasonable 
alternative to legislative confirmation. We have developed an amendment to HB 341 em ­
bodying this alternative approach, and a copy of it is attached to the written copies of this 
testimony. We offer this amendment to you as a possible compromise o f the issue, should 
you find i' compromise to be desirable.

Our amendment follows very closely the one that Representative Brown offered on behalf 
o f the Department of Revenue in the House Finance Committee. In fact, there are only two 
differences between them. The first —  in lines 9-12 on pa~ f the attachment —  is’real­
ly only a technical amendment in the second sentence in prop.,..* J  AS 43.05.410(a). clari­
fying that there is no requirement to create additional administrative law judge positions be­
sides the chief, but if additional positions arc created, then the governor must choose each 
of them from a slate o f nominees presented by the Judicial Council, the same as he must do 
in choosing the chief administrative law judge under the first sentence of that subsection.

The second difference is also technical in nature. Proposed AS 43.05.410(c)(4) in Repre­
sentative Brown’s version said, "the governor has the discretion to accept or reject the judi­
cial council’s recommendation on the administrative law judge’s reappointment." Our con­
cern over this particular language relates to the situation where the Judicial Council recom­
mends against the reappointment o f an incumbent administrative law judge. On the face of 
it. Representative Brown's language allows for the possibility that a governor might reject 
the Council’s negative recommendation and reapp 'int the administrative law judge anyway. 
We do not believe this was intended, and our language (p. 2. lines 11-14 of the attachment) 
makes it clear that a person cannot be reappointed if the Judicial Council recommends 
against it.

W e endorse this alternative approach because it. loo. would provide for I ) an opportunity 
to com ment before the appointment becomes final. 2) an open and public process, and 3) 
an independent body to act as a check on the Executive Branch — w hich arc the three ele­
ments of the appointment process that we believe .ire essential if it is to work properly.
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Let me make clear what our current endorsement of the Judicial Council approach means. 
For one thing, it does not mean we arc withdrawing our endorsement of the legislative con­
firmation approach. Rather, it means that the legislative confirmation language currently in 
the Bill is just as acceptable to us as the alternative language we arc offering this Committee 
in the attached amendment. Either one will satisfy our concerns, and we have no prefer­
ence which one you choose, so long as this legislation is not jeopardized as a result. Al­
though Governor Knowles himself has not said he would veto this Bill over the issue o f 
legislative confirmation, you know the Department o f Revenue is opposed to it. which 
means the possibility o f a veto over this issue cannot Ik* totally ignored. Yet on the other 
hand, it is very understandable to us that the Legislature might want to keep legislative con­
firmation in this Bill, instead of using the Judicial Council. Since we want tax-appeal re­
form this year and can accept either alternative as currently drafted, we defer to the judg­
ment of you in the Legislature as to which approach should be in this Bill.

2. Option of goimi directly to court.

The second provision opposed by the Department o f Revenue in the Bill as passed by the 
House is the one providing for the option of proceeding directly to Supeiior Court instead 
ol to the new administrative law judges.

This option was not something that AOGA proposed; however, we have found merit in this 
proposal and accordingly endorse it.

Although we agree with the Administration that most taxpayers will prefer the tax expertise 
and procedural rules of the new system of administrative law judges, there may be times 
when it would Ik  more efficient and expedient to proceed directly to coun. For example, 
when it is clear that a particular issue will likely be appealed to the Superior Court and be­
yond, the taxpayer may prefer to proceed directly to court to avoid the time and expense of 
going first to an administrative law judge and then to court.

Or. if a dispute involves issues that an administrative law judge cannot rule on. such as 
constitutional issues, it would make much more sense to allow a direct appeal to the forum 
where those issues can Ik  dealt with. Otherwise, they could well end up having to be liti­
gated twice —  once before the administrative law judge anyway, in order to preserve the 
right to argue those issues later in the appeal, and then later a second time in court.

On February 29. Mr. Paul Frankel. a general recognized expert in the area o f state tax d is­
pute resolution procedures, appeared before a joint hearing o f the House Judiciary and Fi­
nance Committees. As Mr. Frankel mentioned in his testimony dunng that joint hearing, 
the federal system offers taxpayers a choice of forums. In addition, more than one half of 
the states provide such an option.

Superior Court judges are competent professionals who have responsibility for hearing 
very complex cases, such as royalty and commercial litigation. In addition, under current 
law. Superior Court judges review the formal hearing decisions o f the Department of 
Revenue and. under this Bill, would review the decisions o f the administrative law judges.

The option would also not cost the state additional money and may in fact result in reduced 
expenditures in some instances since an election to go directly to Superior Court would 
eliminate review o f an administrative law judge’s decision by the Superior Court. This Bill 
also clarifies that the standards o f review to be used by Superior Court judges under this 
option would be the same as under the administrative law judge system.



By making tins option available in Alaska, the State is saying to taxpayers that it is com­
mitted to ensuring that the tax appeals process is fair. If any taxpayer has a residual con­
cern about the independence of the administrative law judges, the taxpayer has the other 
option. This check and balance safeguards the fairness and independence of the process.

But I would repeat that we expect the option of going directly to court to be one that is used 
only on an exceptional basis. I laving a choice to go either to an administrative law judge or 
to court will provide a balance between the two forums and will aid each other in arriving at 
fair, impartial decisions. One with technical expertise and the other with judicial wisdom.

While confirmation and the option to go directly to Superior Court are the only major unre­
solved issues in the Bill, we continue to have some concerns over the transition provisions 
in it. Both AOGA and the Department of Revenue agree in principle that taxpayers who arc 
still in the preliminary stages of the old formal hearing process should be allowed to use the 
new procedures, provided that doing so would not entail an undue amount of wasted or 
duplicative time and effort. Although we have been unable to reach agreement with the De­
partment on the precise wording of such a rule, we will continue to vork on various op­
tions for an appropriate transitioi rule.

In conclusion, let me emphasize that this is at excellent Bill. Our focus in this testimony 
on the few remaining areas of disagreement must not detract from the fact that there is a* 
great deal more consensus and compromise in the Bill than controversy. It embodies a fair 
and balanced approach toward the process o f adjudicating tax appeals, and promi.:rts to be 
faster and more efficient than the present system. CSHB 341 (Finance) truly is refoim 
legislation, and its enactment will lay the foundation for Alaska’s competitive investment 
climate in the future for economic development.

On behalf of the members of AOGA. thank you again for this opportunity to testify.



AOGA DRAFT AMENDMENT TO CSHB 341 (FIN)
ALTERNATIVE TO LEGISLATIVE CONFIRMATION
OF TAX-APPEAL ADMINISTRATIVE LAW JUDGES

A M E N D M E N T

OFFERED IN THE SEN A TE__________ COMMITTEE BY SEN ATOR.__________

TO: CSHB 3 4 1 (FIN)

1 Page 2, lines 4 - 9

2 Delete all material and insert:

3 "See. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED. The office o f  tax

4 appeals is established within the department."

5 Page 2. lines 21 - 29

6 Delete all material and insert:

7 ’Sec. 43.05.410. APPOINTMENT. TERM, REAPPOINTMENT, (a) The governor

8 shall appoint a chief administrative law judge of the office of tax appeals from among two or

9 more persons nominated as most qualified for that position by the Alaska Judicial Council. In

10 the event one or more additional administrative law judge positions arc established in the office

11 o f tax appeals, the governor shall appoint additional administrative law judges from among two

12 or more persons nominated as most qualified for each position by the judicial council.

13 "(b) The initial term for an administrative law judge, including the chief administrative

14 law judge, is two years. The governor may reappoint a person appointed to serve as an

15 administrative law judge, including the chief administrative law judge, to subsequent terms of

16 four years each.

17 "(c) A reappointment of a person a.rpointcd to serve as an administrative law judge,

18 including the chief administrative law judge, shall be made as follows:



AOGA DRAFT AMENDMENT TO CSHB 341(FIN)
ALTERNATIVE TO LEGISLATIVE CONFIRMATION
OF TAX-APPEAL ADMINISTRATIVE LAW JUDGES

1 " ( 1 ) if an administrative law judge seeks reappointment, the governor shall notify

2 Lie judicn.’ council of the impending end of the administrative law judge’s term at least 120

3 days before the end of the term;

4 “(2) in reviewing the performance of the administrative law judge, the judicial

5 council shall collect and review sufficient information to thoroughly evaluate the administrative

6 law judge; the review by the judicial council must include a published notice requesting written

7 comments on the administrative law judge whose performance is being evaluated;

8 "(3) the judicial council shall review the performance o f the administrative law

9 judge and submit by at least 30 days before the vacancy a recommendation to the governor on

10 whether the administrative law judge should be reappointed;

11 “(4) the governor has the discretion to reappoint or not reappoint an administrative

12  law judge whom the judicial council recommends for reappointment, but if the judicial council

13 recommends against the reappointment of an administrative law judge, that person shall not be

14 reappointed.

15 "(d) Nominations made by the Alaska Judicial Council under (a) of this section shall be

16 made after the judicial council has reviewed the qualifications of applicants for administrative

17 law judges. The judicial council shall collect and review sufficient information to thoroughly

18 evaluate each applicant. The review by the judicial council must include a published notice

19 requesting written comments on the list of applicants for an administrative law judge opening.

20 "(e) In reviews by the Alaska Judicial Council under (c) and (d) of this section,

21  " ( 1 ) comments, referent cs, or survey responses that request confidentiality, or for

22  which the judicial council promises confidentiality, shall be kept confidential, but the judicial

23 council shall provide the applicant for administrative law judge or administrative law judges
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AOGA DRAFT AMENDMENT TO CSHB 341(FIN)
ALTERNATIVE TO LEGISLATIVE CONFIRMATION
OF TAX-APPEAL ADMINISTRATIVE LAW JUDGES

1 seeking reappointment a summary of the concerns raised in the comments, references, and

2 survey responses that arc kept confidential;

3 "(2) the judicial council has authority to review confidential Alaska Bar

4 Association files, including bar complaint files, on applicants for administrative law judge and

5 on administrative law judges seeking reappointment whose applications or reappointment

6 evaluations are under review; the judicial council shall maintain the confidentiality of these files;

7 and

8 “(3) the judicial council shall send to the governor with its nominees or

9 reappointment recommendations all nonconfidcntial materials that it gathers on applicants for

10 administrative law judge and administrative law judges seeking reappointment whose

1 1  applications or reappointment evaJuatic as arc under review, and shall provide the governor

12  with summaries o f concerns raised in the comments, references, and survey responses that arc

13 kept confidential.”

14 Page 3, line 20

15 Delete "board” and insert “chief administrative law judge”

16 Page 7, line 16

17 Delete "board" and insert "administrative law judge”

18 Page 7, line 29

19 Delete "board" and insert "administrative law judge"

20 Page 7, line 31

21 Delete "board” and insert "administrative law judge”

22 Page 8, line 5
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1 Delete “board" and insert "administrative law judge"

2 Page 8, line 7

3 Delete "board" and insert "administrative law judge"

4 Page 8, line 8
5 Delete “board” and insert "administrative law judge"

6 Page 8, line 15

7 Delete "board" and insert “administrative law judge"

8 Page 8, line 5

9 Delete "board" and insert “administrative law judge”

10 Page 8, line 5

11 Delete “board" and insert "administrative law judge"

12 Page 8, line 5

13 Delete ’‘board" and insert "administrative law judge"

14 Page 8, line 5

15 Delete “board" and insert "administrative law judge"

16 Page 8. line 5

17 Delete “board" and insert ‘ administrative law judge"

18 Page 8 . line 5

19 Delete "board” and insert "administrative law judge"

20 Page 10. lines 4 - 5

21 Delete all material and renumber the remaining paragraphs in lines 6 - 26 accordingly

AOGA DRAFT AMENDMENT TO CSHB 341(FIN)
ALTERNATIVE TO LEGISLATIVE CONFIRMATION
OF TAX-APPEAL ADMINISTRATIVE LAW JUDGES
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DEPARTMENT OF REVENUE 
EXPLANATION FOR PROPOSED MODIFICATIONS OF CSHB 341

(April 11, 1996)

The Department of Revcnuo, working with the Department of Law, has 
provided two suggested amendments to CSHB 341 (Fin) (March 20, 1996).

1. D ele tion  o f d ire c t a p p e a l to  su p e rio r c o u rt

An essential feature for the resolution of tax disputes is that the person who 
hears the taxpayer's de novo appeal should have tax expertise. Tax laws can be 
complex and arcane; tax disputes can be extremely document-intensive and time- 
consuming to try. We know that tax decisions of this state will be vastly superior if 
cases are tried first by administrative law judges with tax expertise, and then 
appealed on an administrative record to a superior court judge. Superior court judges 
have many demands upon their time, not the least of which is a burgeoning criminal 
caseload. We cannot expect that superior court judges will bo able in every case to 
provide the attention and expertise that can be achieved by requiring that de novo 
hearings of tax appeals take place before ALJs familiar with the law and issues.

2. Ap p o in tm e n t of A L Js u p o n  n o m in a tio n by  th e  Ju d ic ia l C ouncil

We believe it is better for ALJs to be appointed by the governor from a list of 
nominees provided by the Alaska Judicial Council, rather than the current proposal of 
a Board of Tax Appeals subject to confirmation. The Judicial Council is well-suited to 
this task, and can help ensure the expertise, independence and objectivity that both 
the taxpayers and the administration want to sec in the new Office of Tax Appeals. 
The council consists of seven members: the chief justice of the Alaska Supreme 
Court, three non-attorneys confirmed by the Legislature, and three attorneys 
appointed by the Alaska Bar Association.

We think that legislative confirmation could inject unnecessary controversy into 
the selection of ALJs, and that the fiscal impact of creating a new board is both 
unnecessary and avoidable. Under the approach we recommend, taxpayers will have 
input in the appointment and reappointment process through comments submitted to 
the Judicial Council.



O FFERED  IN TH E SENATE

A M K N I) M E N T

TO: CSHB 341(I IN)

1 Page 11, line 19, through page 12, line 1:

2 Delete all material.

3 Renum ber the following bill sections accordingly.

4 Page 12, line 18:

5 Delete "AS 43.05.240. 43.05.241. o r  43 .05 .242”

6 Insert "AS 43 .05.240 n r AS 43 .05 .241”

7 Page 15, line 31:

8 Delete “new sections”

9 Insert “a new section”

10 Page 16, line 5, through page 17. line 4:

11 Delete all material.

12 Page 17. line 14:

13 Delete "o r  43 .05 .242”

14 Page 17, line 31:

15 Delete "o r  43.05.242"

16 Page 19, line 17:

17 Delete “see. 10"

18 Insert "see. 9"

BY SENATOR
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A M K N I) M K N T

OFFERED  IN THE SEN ATE BY SENATOR
TO: CSIIB 341(FIN)

1 Page 2, lines 4 - 9 :

2 Delete all material and insert:

3 “See. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED. The

4 office o f  tax appeals is established within the departm ent.”

5 Page 2, lines 21-29:

6 Delete all material and insert:

7 “See. 43.05.410. APPOINTMENT: TERM ; REAPPOINTM ENT, (a)

8 The governor shall appoint a chief administrative law judge of the office o f  tax

9 appeals from among two or more persons nominated as r ir >t qualified for that

10 position by the Alaska Judicial Council. The governor may appoint additional

11 administrative law judges from among two or more persons nominated as most

12 qualified for each position by the judicial council

13 (b) The initial term for an administrative law judge, including the chief

14 adm inistrative law judge, is two years. 'I hc governor may reappoint a person

15 appointed to serve as an administrative law judge, including the chief

16 adm inistrative law judge, to subsequent terms o f four years each

17 (cj A reappointment of a person appointed to serve as an administrative

18 law judge, including the chief administrative law judge, shall be nude  as follows.

W ( I )  it an administrative law judge seeks reappointment, the

I



1 governor shall notify the judicial council of the impending end o f the

2 adm inistrative law judge’s term at least 120 days before the end of the term;

3 (2) in reviewing the performance o f the administrative law judge,

4 die judicial council shall collect and review sufficient information to thoroughly

5 evaluate the administrative law judge; the review by the judicial council must

6 include a published notice requesting written comments on the administrative law

7 judge whose performance is being evaluated;

8 (3) the judicial council shall review the performance of the

9 adm inistrative law judge and submit by at least 30 days before the vacancy a

10 recommendation to the governor on whether the administrative law judge should

11 be reappointed;

12 (4) the governor has the discretion to accept or reject the judicial

13 council's jeeommendation on the administrative law judge’s reappointment.

14 (d) Nominations made by the Alaska Judicial Council under (a) of this

15 section shall be made alter the judicial council has reviewed the qualifications ot

16 applicants for administrative law judges. The judicial council shall collect and

17 review sufficient information to thoroughly evaluate each applicant The review

iH o f the judicial council must include a published notice requesting written

19 com m ents on the list o f applicants for an administrative law judge opening.

20 (c) In reviews by the Alaska Judicial Council under (c) and (d) o f this

21  section,

22 ( 1 ) comments, references, or survey responses that request


