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r e s p o n s i b l e  for tho c o n d u c t  of d i s c i p l i n a r y  a c t i o n s  a g a i n s t  
a t t o m e y s - a t -  lav/.

SEC. 9. I N J U N C T I V E  RELIEF.

W h e n e v e r  a n y  p e r s o n  h a s  e n g a g e d  o r  is about to e n g a g e  in any 

conduct in v i o l a t i o n  of t his Act:, tho appropriate; court may, uj>or: 

a p p l i c a t i o n  of an i n t e r e s t e d  party, issue an i n j u n c t i o n  or o t h e r  
a p p r o p r i a t e  o r d e r  r e s t r a i n i n g  su c h  conduct.
SEC. 10. P REEMPTION.

(a) In Ge ne ra l: T h e  p r e c e d i n g  p r o v i s i o n s  of this Act s u p e r s e d e  

a n y  S t a t e  l a w  o n l y  to t h e  extent tha t S t a t e  law

(1 ) p e r m i t s  t h e  r e c o v e r y  of a g r e a t e r  amount of d a m a g e s  liy 
c la imant;

(2) p e r m i t s  th e collect ion of a g r e a t e r  amount o f  attor ne ys ' 
fees liy a claimant 's attorney; or

(3) e s t a b l i s h e s  a longer jx?rifxl d u r i n g  w h i c h  a medical 

m a l p r a c t i c e  l iability c l a i m  m a y  b e  initiated.

(b) Eff e c t  o n  S o v e r e i g n  Ir rmmity a n d  C h o i c e  of b i w  ot Venue: 
N o t h i n g  in s u b s e c t i o n  (a) shall b e  c o n s t r u e d  t o­

ll) w a i v e  or affect a n y  d e f e n s e  of s o v e r e i g n  intninity
a s s e r t e d  I/y a n y  Stat e u n d e r  a n y  p r c v i s b  n f law;

(2) w a i v e  r affect a n y  d e f e n s e  f S'veja tn iimtunity 

a s s e r t e d  I7  the u n i t e d  States;

(3) affect t he  a p p l i c a b i l i t y  of a n y  pr v i s b v r  of the  F o r e i g n  
S o v e r e i g n  Iirmunit ies Ac t of 197ti;

(4) prcen pt  S t a t e  c h o i c e - o f - l a w  rules w i t h  respect to c l a i m s  
b r  ught liy a f o rei gn  count 17  : a c i t i z e n  • f a f o r e i g n  country; 
or

C j) a ff e c t  t h e  right of an y court ? • t ra n s f e r  v e n u e  - r t

a p p l y  t h e  law f a  f o r e i g n  c o u n t r y  or t d i s m i s s  a c l a i m  ! ,1
f o r e i g n  c o u n t r y  or of a c i t i z e n  <d ,i f or eig n n a t i o n  :i the 
g r o u n d  of inconvenient f rum.

SB'. 11. P E R M I T T I N G  .STATE PR.FE.SSI' NAI. S O C I E T I E S  T O  P A R T  I T P A T K  IN

D I S C I P L I N A R Y  A C T I V IT IES .

(a) R o l e  of p* fessi rial S c i e t i e s :  N o t w i t h s t a n d i n g  a n y  o th er  

p r o v i s i o n  of S t a t e  r Federa l law. a S t a t e  a g e n c y  r e s p o n s i b l e  i 1
the  c n d u c t  of d i s c i p l i n a r y  a c t i o n s  for a tyjx* f h e a l t h  c a i e
p r a c t i t i o n e r  tray enter int .1 rreements w i t h  S t a t e  or c y 
pi' fes si on al s o c i e t i e s  of s u c h  tyjx- of h e a l t h  c a r e  p r a c t i t i o n e r  to 

permit s u c h  s o c i e t i e s  to p a r t i c i p a t e  in the  l i c e n s i n g  f s u c h  

heft I li c a r e  p r a r t’ti ner. a n d  t r e v i e w  a n y  h e a l t h  c a r e  ma lp r a c i  ice 
act pin. h e a l t h  sire m l  p r a c t i c e  c l a i m  r allepat: n, : ther

informati 11 c o n c e r n i n g  t h e  1 tact ice p a t t e r n s  t a n y  sue); h e a l t h  

c a r e  p r a c t i l i  ner. A n y  s u c h  agreement shall c r p l y  w i t h  sul s e c t i m i
( b ) .

4b) R e q u i r e m e n t s  i A gr e e m e n t s :  A n y  agieervnt e n t e r e d  :nt« under 

s u b s e c t i o n  (ft) b  r li censing a c t i v i t i e s  >r ’ •• r e v i e w  "f a n y  h e a l t h  
m a l p r a c t  1 e act 1 n, h e a l t h  c a r e  nvilprac: :<•,« c l a i m  < : 

alb-jat : n ,  r :);<•: tnf lira: i- n <• n c e i m r . g  th e jr »ct ice ;.at tern: 

of 1 h e a l t h  c a r e  p r a ‘t it 1 net shall ;r vid<* that

(1 ) t h e  h e a l t h  c a t e  pt fessi nal s v c i e t y  c r.lucts s u c h  
a c t i v i t i e s  r r e v i e w  as e x p e d i t i o u s l y  as p o s s ib le ;

(2 ) after th e • tip leti n  t s u c h  review* su c h  s o c i e t y  shall 
r e p  rt its fir. iu.gs t the S t a t e  a g e n c y  wit)i w i n c h  st e n t e r e d  
intt s u c h  a i n’O ' i i ! ;

( 1 ) th<’ c iKluct •! s u c h  a c t i v i t i e s  t r e v i e w  a n d  the 

»••porting f s u c h  findings tv  c o n d u c t e d  in a maruiet w h i c h  
issutes tin* 1 reservat 1 n • t c n f l d e n t i a l i t y  ! h e a l t h  »:•*
int rmati'ti a n d  t t h e  r.-view p r o c e s s ;  a n d

< J ) tv i n d i v i d u a l  a t  f 1 1 i a t « T d  w i t h  s u c h  S O C l e t y  »» l i a b l e  t r 
a n y  lo n v s g e s  r i n m r y  l i r e i * :  l y  c a u s e d  b y  t h e  i n  l i v i d . u l  *:<
a c t  i  m i  : n  • t v l i c t m i  s u e ) ; a t i v i t i e s  t r e v i e w .

i c )  A m i  m e r i t .< i i : K a n  f i t  r y :  N t h i n g  i n  t h i s  S e * t ;  n r . i y  1 .

Ii»»t !’*m



c o n s t r u e d  to r e q u i r e  .1 S t a t e  to e n t e r  i nto a g r e e m e n t s  w i t h  

s o c i e t i e s  d e s c r i b e d  in s u b s e c t i o n  (a) to conduct the a c t i v i t i e s  
d e s c r i b e d  in s u c h  subsecti on .

(d) E f f e c t i v e  Date: T h i s  secti on shall tak*' of feet 2 y e a r s  aftei 
the d a t e  o f  t he e n a c t m e n t  of this Act.
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1st S e s s i o n
T o  p r o v i d e  g r e a t e r  a c c e s s  to civil justice by  r e d u c i n g  c o s t s  a n d  
delay, a n d  for o t h e r  purposes.

IN T H E  S E N A T E  OF T H E  U N I T E D  S T A T E S  

.January 19 (leg is la tiv e day, J a n u a r y  10), 1995 

Hr. G r a s s l e y  i n t r o d u c e d  the  following bill; w h i c h  w a s  r e a d  t w i c e  
a n d  r e f e r r e d  to the  C o m n i t t e e  on the J u d i c i a r y

A  B I L L

Tr p r o v i d e  g r e a t e r  a c c e s s  to civil justi ce lr/ r e d u c i n g  c o s t s  a n d  

delay, a n d  for o t h e r  pur poses.
Be it e n a c t e d  b y  t h e  S e n a t e  a n d  Ho use  of R e p r e s e n t  at: ives of the 

U n i t e d  S t a t e s  of A m e r i c a  in C o n g r e s s  assembled,
S E C T I O N  1. S H O R T  TITLE.

T h i s  Act m a y  b e  c i t e d  as the ‘Civil J u s t i c e  R e f o r m  Ac t of 1 9 9 5’. 
S i . 2. D I V E R S I T Y  O F  C I T I Z E N S H I P  J U R I S D I C T I O N ;  A W A R D  O F  A T T O R N E Y S’

FE E S  T O  P R E V A I L I N G  PARTY.
(a) A w s r d  of  Fees: S e c t i o n  1332 of t itl e 28, U n i t e d  S t a t e s  O  le, 

is a m e n d e d  liy i n s e r t i n g  after s u b s e c t i o n  (e) the f o l l o w i n g  n e w  

subsection:
(f)(1) T h e  p r e v a i l i n g  p a r t y  in an  ac t i o n  u n d e r  th i s  s e c t i o n  

shall b e  e n t i t l e d  t o  a t t o r n e y s’ fees o n l y  to  the  ex te nt  that s u c h  

p a r t y  p r e v a i l s  on  a n y  posit ion o r  c l a i m  a d v a n c e d  d u r i n g  t h e  action. 
Att rneys' fees u nde r this p a r a g r a p h  shall b e  * j i d  liy the 
n n p r o v a i  1 ing p a r t y  but shall n o t  e x c e e d  t h e  am o u n t  of the 

a t t o r n e y s’ fees cl th e n o n p r e v a i l i n g  p a r t y  w i t h  r e g a r d  to s u c h  

p o s i t i o n  or claim. If the n c n p r e v a i l i n g  p a r t y  r e c e i v e s  s e r v i c e s  
ur.ier a con ti n g e n t  fee agreement, th e a mo u n t  f a t t o r n e y s’ fees 

under th i s  p a r a g r a p h  s hall not e x c e e d  t h e  r c a s o t a b l e  v a l u e  ot t h o s e  

sc:vices.
(2) In o r d e r  t r e c e i v e  a t t o r n e y s’ fees u n d e r  p a r a g r a p h  (i), 

c u n s e l  of r e c o r d  in a n y  art ions u n d e r  thi s s e c t i o n  s hall m a i n t a i n  

accurate, cottplote r e c or ds  of h o u r s  w o r k e d  o n  t h e  m a t t e r  r e g a r d l e s s

f t h e  fee a r r a n g e m e n t  w i t h  h i s  or her  client.
(3) T h e  C 'lirr ray. in its discretion, limit t h e  fee s r e c o v e r e d  

ur.der p a r a g r a p h  ( 1 ) t'> th e extent that t h e  court f i n d s  sjxjcial

**.r c u m s t o n c e s  that m a k e  payment f-t su c h  f e e s  unju st .
(4) T h i s  subsecti--n shall not a p p l y  to a n y  a c t i o n  tern v e d  f i - m  a 

S t a t e  court u n d e r  s e c t i o n  1441 of this title, o: t o  a n y  a c t i o n  in 

w h i c h  t h e  U n i t e d  States, a n y  State, : a n y  agen cy , o ffi ce r,  -a
•t ; 1- y e e  ot t h e  U n i t e d  S t a t e s  o r  a n y  S t a t e  is a party.

i‘>: As  u s e d  in this subsecti n. the t e r n  p r e v a i l i n g  party* 

it. ins a H i r t y  to a n  a c t i o n  wti o b t a i n s  a f a v o r a b l e  final judgment 

I *he: t l u m  liy settltsnent), e x c l u s i v e  i f interest, o n  all o r  a 
I :tu'n , .f * h e  c l a i m s  assett«*d in the a c t i o n .’.

(b) S t u d y  a n d  Hip- tt: (1> T h e  Direct- i --f t h e  A dm i n ,  st rat ive 
■ffice i t h e  U n i t e !  S t a l e s  E m i t s  shall conduct a s’u-.ly r e g a t d i n g

the effect --I tin* iw|uir».tnenl s • >f s u b s e c t i o n  (f* of s e c t i o n  1332 of 
t it le  28, U n i’e d  S t a t e s  Code, as a d d e d  b y  suhsect s n  (a) t this 

section, on  t h e  easel a d  of a c t i o n s  br. ught utxlet sui’h sect i- n,



W h i c h  s t u d y  shall include--

(A) d a t a  on tho n u m b e r  of actions, w i t h i n  e a c h  judicial 

dist ri ct,  in w h i c h  the n o n p r e v a i l i n g  p a r t y  w a s  r e q u i r e d  to pa y 

th e atto rne ys ' fees of the p r e v a i l i n g  party; a n d

(B) a n  a s s e s s m e n t  of the d e t e r r e n t  e f f e c t  o f  th e r e q u i r e m e n t s  

on  f r i v o l o u s  o r  m e r i t  less actions.

(2) N o  later than '1 y e a r s  a f t e r  th e d a t e  of on a tmenl of this 

Act, the D i r e c t o r  of th e A d m i n i s t r a t i v e  O f f i c e  of  th e U n i t e d  Sta t e s  
C o u r t s  sh al l submit a report to the a p p r o p r i a t e  c o m m i t t e e s  of 
C o n g r e s s  containing--*

(A) the r e s ult s ot the s t u d y  d e s c r i b e d  in p a r a g r a p h  (1); and

(B) r e c o m m e n d a t i o n s  r e g a r d i n g  w h e t h e r  th e r e q u i r e m e n t s  sh ou l d  
be c o n t i n u e d  or a p p l i e d  w i t h  respect to a d d i t i o n a l  actions.

(c) Hepeal: N o  later than 5 y e a r s  a f t e r  the d a t e  of e n a c t m e n t  of 

this Act, th i s  s e c t i o n  a n d  the a m e n d m e n t  m a d e  l y  thi s s e c t i o n  shall 

b e  repealed.

SEC. 3. O F F E K  O F  .TU ^M EN T.

(a) In Gener al : fart V  of title 28, U n i t e d  S t a t e s  Code, is 
a m e n d e d  b y  in s e r t i n g  a f te r c h a p t e r  113 the f o l l o w i n g  n e w  c ha pter:

C H A P T E R  1 1 4 - - P R E T R I A L  P R O V I S I O N S
S e c .

1721. O f f e r  of ju dgment.

'Sec. 1721. Offer of judgment

' (a)(1) In a n y  c i vil  a c t i o n  f i l e d  in a d i s t r i c t  court, a n y  p a r t y  
m a y  s e r v e  u p o n  a n y  a d v e r s e  p a r t y  a w r i t t e n  offer to  a l l o w  judgment 
to be  e n t e r e d  for t h e  m o n e y  or p r o p e r t y  s p e c i f i e d  in the offer.

(2) If w i t h i n  1*1 d a y s  af te r s e r v i c e  of th e offer, the a d v e r s e  

p a r t y  s e r v e s  w r i t t e n  n o t i c e  that t he  o f f e r  is ac cepted, e i t h e r  
p a r t y  m a y  file  t.ho o f f e r  a n d  u r ice of a c c e p t a n c e  a n d  the c l e r k  
shall e n t e r  judgmen..

(3) A n  o f f e r  not a c c e p t e d  w i t h i n  s M - d a y  p e r i o d  shall !>.- 
icemed w i t h d r a w n  a n d  e v i d e n c e  thereof is not a dmi ss ib le , ex c e p t  in 

a p r o c e e d i n g  to  d e t e r m i n e  r e a s o n a b l e  a t t o r n e y  fees.
(•J) If th e final judgment o b t a i n e d  b y  the o f f e r e e  is not  m o r e  

fa v o r a b l e  t h a n  th e o f f e r  m a d e  u n d e r  p a r a g r a p h  (V* w h i c h  w a s  not 

a c c e p t e d  b y  the off eree, the o f f e r e e  shall p a y  t h e  offe: r ’s 

r e a s o n a b l e  a t t o r n e y  tees incurred a f t e r  the e x p i r a t i o n  of t he  tim e 
tor a c c e p t i n g  t h e  of^er, to the ext en t n e c e s s a r y  to nake th e 

o f fer or  whole.

’ (S) In r.o c a s e  shall a n  a w a r d  of a t t o r n e y  fees u n d e r  this 

sect ion e x c e e d  the amo un t > f the judgment obt ai ned . T h e  c urt m.iy 

re d u c e  t h e  a w a r d  of c o s t s  a n d  a t t o r n e y  fees to a v o i d  the i mposition 
of u n d u e  h a r d s h i p  n a  party.

(6) T h e  fact that a n  o ff er is n u d e  u nd er  tni s s e c t i c n  shall n t

p r e c l u d e  a sub se q u e n t  offer.
( 7 ) (A) S u b j e c t  t o  t h e  p r o v i s i o n s  of s u b p a r a g r a p h  (P). w h e n  the

lia bi li ty of 1 p a r t y  h a s  fcven d e t e r m i n e d  l y  verdict, rder. r

l Ud g m e n t , but  t h e  amount or extent of th e li ability r er a ins to  lx* 

d “tfimifuxl b y  furth er p i "re ad in gs , a n y  p a t t y  r a y  m a k e  a n  ffer 5 
judgment, wliich s h a l l  h a v e  th e s a m e  effect ...; a n  offer m a d e  b o b  re 

t r i a l .

(B) T h e  c o u r t  r a y  s h o r t e n  t h e  per i- i f t i m e  a n  o f f e r e e  r a y  h a v e  

t acce pt  a n  o f f e r  u n d e r  sui p a r a g r a p h  (A). but in rv* c a s e  s ha ll  
s u c h  jieriod b e  less t h a n  7 clays.

(b) A  p a r t y  n u k i n g  a n  ffer shall n t 1>» d e p r i v e d  { t h e  
b e n e f i t s  of a n  ffer it nvtkes l y  a n  a d v e r s e  p a r t y ' s  subsequent

ffer, u n l e s s  the  s u b s e q u e n t  o f f e r  is m o r e  f a v o r a b l e  than  the 
judgment ebtairnxl.

' (c; If t h e  judgm ent  o b t a i n e d  includes n  r m n e t a r y  relief, a 
d e t e r m i n a t i o n  that it is m  :e fav -ruble t>> t h e  offeret th a n  w a s  th e 

ffer shall b»* mid-* > n l y  w h e n  t)ie t e rm s f t he  o f f e r  i nc lu de d .ill 
s u c h  n'-nro n o t a r y  relief.



' (cl) Th is  s e c t i o n  s h a l l  not  apply t o  c l a s s  o r  d e r i v a t i v e  o n i o n s  
under r u l e s  23, 23.1 and 23.2 of  the  Federa l  Rules o f  C iv i l  
Procedure.

(e)(1) Except as  p rov ided  under paragraph  (2), th e  p r o v i s io n s  of 
t h i s  s e c t i o n  s h a l l  not be cons t rued  to  p r o h i b i t  an award or  reduce 
the amount of  an award a p a r t y  may re c e iv e  under a s t a t u t e  which 
provides  f o r  th e  payment o f  a t t o r n e y ' s  fees  by ano the r  p a r ty .

' (2 )  The amount a p a r t y  may r e c e iv e  under t h i s  s e c t i o n  may be s e t  
off  a g a in s t  t h e  amount of  an award .nade under a s t a t u t e  d e sc r ib e d  
in paragraph ( 1 ) . ' .

(b) Technica l  and Conforming Amendment: The t a b l e  o f  c h ap te r s  fo r  
p a r t  IV of t i t l e  2C, United  S t a t e s  Code, i s  amended by i n s e r t i n g  
a f t e r  th e  i tem r e l a t i n g  to  chap te r  113 the  fo llowing:
SEC. 4. PRIOR NOTICE AS A PREREQUISITE OF FILING A CIVIL ACTION IN

THE UNITED STATES DISTRICT COURT.
(a) In General:  Chapter 23 of  t i t l e  2R, United S t a t e s  Code, is  

amended by adding a t  t h e  end the  fo llowing:
'Sec.  483. P r io r  n o t i c e  of c i v i l  a c t i o n

(a)(1) No l e s s  than 30 days b e fo re  f i l i n g  a c i v i l  a c t i o n  in a 
•ourt o f  th e  United S t a t e s  th e  c la imant in tend ing  t o  f i l e  such 

a c t io n  s h a l l  t r ansm i t  w r i t t e n  n o t i c e  to  any in tended defendant of  
the  s p e c i f i c  c la ims involved,  inc lud ing  the  amount of a c tu a l  
damages and expenses  i n c u r re d  and expec ted  to  be incu r red .  The 
c laimant s h a l l  t ransm i t  such n o t i c e  t o  any incended defendant a t  an 
address reasonab ly  • xpected t o  p rov ide  a c tu a l  n o t i c e .

(2) Fo’* purposes  of t h i s  s e c t io n ,  the  term ' t r a n s m i t '  means to
mail by f i r s t  o l a s s - m a i l ,  pos tage  p repa id ,  or c o n t r a c t  fo r  d e l i v e r y  
by any company which p h y s i c a l l y  d e l i v e r s  correspondence  as  a 
c mr-Teial  s e r v i c e  t o  t h e  p u b l i c  in i t s  t e g u la r  cou rse  f b u s in e s s .

(i)  The c la imant s h a l l  a t  t h e  t ime of f i l i n g  a  c i v i l  a c t i o n ,
f i l e  in t h e  co u r t  a c e r t i f i c a t e  of s e r v i c e  ev idenc ing  o :q i i a n c e  
witn t h i s  su b se c t io n .

(hi If  th e  a p p l i c a b l e  s t a t u t e  of l i m i t a t i o n s  f o r  such a c t i o n  
would e x p i r e  du r ing  th e  p e r io d  of n o t i c e  r e q u i re d  l?y sub sec t io n
(a),  th e  s t a t u t e  of  l i m i t a t i o n s  s h a l l  e x p i r e  on t h e  t h i r t i e t h  day 
a f t e r  t h e  d a t e  on which w r i t t e n  n o t i c e  i s  t r a n s m i t t e d  t o  th e  
intended defendan t  o r  de fendan ts  under s u b sec t io n  (a ) .  The p a r t i e s  
may by w r i t t e n  agreement ex tend  t h a t  30-day p e r io d  for an 
a d d i t i o n a l  p e r io d  of  not t o  exc« -d .'0 days .

(c) The requirements  of t h i s  s e c t i o n  s h a l l  not app ly - -
( 1 ) in any a c t i o n  to  s e in e  or f o r f e i t  a s s e t s  s u b jec t  to

f r feitur** or  in any bankruptcy,  insolvency , r e c e iv e r s h ip ,
c n s e r v a t c r s h ip ,  vz licjuiilat icn proceeding;

(2 ) i t  t h e  a s s e t s  t h a t  a r e  t h e  su b jec t  o f  th e  a c t i  n or
w u ld  s a t i s f y  a judgment a r e  s u b je c t  t o  f l i g h t ,  d i s s i p a t i o n ,  o r  
d e s t r u c t i o n ,  or i f  th e  defendant i s  su b jec t  t o  f l i g h t ;

(3) i f  a  w r i t t e n  n c t i r e  p r i o r  t o  f i l i n g  an a c t i o n  :s  
th e rw ise  r e q u i t e d  I7  law, ■ r che c la imant has  made a p r io r

a t t* 3̂ pt in  w r i t i n g  to  s e t t l e  the  c la im with  t h e  defendant;
(4) m  pr reedings t enf r<v » c i v i l  i n v e s t i g a t i v e  iemand 

r  an ackninis trar  ive  su n r rn s ;
' (M in any a c t i o n  t fo rec  1 sc* a l ien? or
‘ (<•) in any a c t i o n  1 c t t a i n i n i  t- a t e n p o ra iy  r e s t r a i n i n g

refer, p r e l im in a ry  in ju n c t iv e  r e l i e f ,  or t h e  f raudulent 
• nveyance f p ro jxT ty ,  oi' 1:1 any o th e r  tyj*.* of act  t n 
invo lv ing  ex igen t  c i rcumstances  th a t  c mp**I ixnnediaTe r e s o r t  t < 
t h e  c o u r t s .

(d) If t h e  d i s t r i c t  court  f in d s  th a t  the  r e | u i r * w n t s  f 
nthsection (a) have not Iven met l y  t h e  c la im an t ,  and su-* fcrfect 
is a s s e r t e d  Iry th<‘ defendant w i th in  60 days  aft*** s e r v i c e  ! the

inrrns  1 c r<q>laini ufxn suefi defendant ,  th e  c la im  s h a l l  he 
i i sm isse i  w i th  ut p r e j u d i c e  find th e  c S ts  f such a c t i o n ,  inc lud ing
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a t t o r n e y s ’ fe e s ,  s h a l l  be imposed upon the  c la im an t .  Whenever an 
a c t i o n  i s  d ism issed  under t h i s  subsec t ion ,  the  claimant may r e f i l e  
such c la im w i th in  60 days a f t e r  d i sm is sa l  r e g a rd l e s s  of  any 
s t a t u t o r y  l i m i t a t i o n s  p e r io d  i f - -

(l)  du r ing  the  >0 days a f t e r  d i sm is sa l ,  n o t i c e  is  
t r a n s m i t t e d  under su b sec t io n  (a);  and

' ( 2 ) th e  o r i g i n a l  a c t i o n  was t imely  f i l e d  in accordance with 
subsec t ion  ( b ) . 1.

(b) Conforming Amendment: The t a b l e  of s e c t io n s  a t  t h e  beginning 
o f  ch ap te r  23 of t i t l e  28, Uni ted S t a t e s  Code, i s  amended by adding 
a t  the  end th e  following:
‘483. P r io r  n o t i c e  of c i v i l  a c t i o n . ’ .
SEC. 5. CIVIL RIGHTS OF INSTITUTIONALIZED PERSONS ACT.

(a) Exhaustion of A dm in is t ra t ive  Remedies: Sec t ion  7 of the  C iv i l  
R ights  o f  I n s t i t u t i o n a l i z e d  Persons Act (42 U.S.C. 1997e) i s  
amended—

( 1 ) by amending su b se c t io n  (a) to  read a s  fo llows:
' (a) In any a c t i o n  brought pursuan t  to  s e c t io n  1979 of the  

Revised S t a t u t e s  of the  United S t a t e s ,  by any a d u l t  r n v ic te d  if .1 
crime conf ined  in any j a i l ,  p r i so n ,  or  o th e r  c o r r e c t i o n a l  f a c i l i t y ,  
th e  cour t  s h a l l  con t inue  such case  fo r  a p e r io d  not t o  exceed 180 
days in o rd e r  t o  r e q u i r e  exhaus t ion  of such p l a i n ,  speedy, and 
e f f e c t i v e  a d m i n i s t r a t i v e  remedies as  a r e  a v a i l a b l e . * ;  and

(2 ) in sub sec t io n  (b ) - -
(A) fiy r e d es ig n a t in g  paragraphs  (11 and (2) a s  pa ragraphs  

(2J and (3), r e s p e c t i v e l y ;  and
(B) by i n s e r t i n g  im ned ia te ly  a f t e r  ( b ) • the  fo l lowing:

(1) Upon th e  reques t  of a S t a t e  or loca l  c o r r e c t i o n s  agency, the
Attorney General  of th e  United S t a t e s  s h a l l  p rov ide  he agency with  
t e c h n i c a l  adv ice  and a s s i s t a n c e  i n  e s t a b l i s h i n g  p l a i n ,  speedy, and 
e f f e c t i v e  a d m i n i s t r a t i v e  remedies for inmate g r i e v a n c e s . ’ .

(b) Proceedings in Forma Pauper is :  Sec t ion  1915(d) of t i t ! . *  28, 
United ' " t a te s  Cede, i s  amended t o  read as  fo llows:

‘ (d) The co u r t  may reques t  an a t t o r n e y  t o  rep re sen t  any such 
person unab le  to employ counsel and may d ism iss  th e  case  if  th e  
a l l e g a t i o n  o f  pover ty  i s  un true ,  or  if  s a t i s f i e d  th a t  th e  a c t  i n  
f a i l s  t j  s t a t e 1 a c la im  upon which r e l i e f  can l>e g ra n te d  or i s  
f r i v o l . u s  o r  m a l i c i o u s . ’ .

(c) E f f e c t i v e  Date: The amendments made liy su b se c t io n s  (a) and
(b) s h a l l  t a k e  e f f e c t  on the  d a t e  < I th e  enactment <f t h i s  Act.
SBC. 6 . EXPERT WITNESSES.

(a) In General:  Chapter 119 of t i t l e  28. United S t a t e s  Code, i:- 
•intended Iry i n s e r t i n g  a f t e r  s e c t i o n  1818 t h e  i l b  wing new >v : n:

S^c. 1829. M u l t ip le  expert  w i tnesses
"In any c i v i l  a c t i o n  f i l e d  in  a d i s t r i c t  co u r t ,  t h e  court  s h a l l  

net  permit  op in ion  evidence  cn th e  same issue  from m: re  than 1 
export  w i tn e s s  f : each p a r ty ,  except upon a showing ot g si cause ."

(b) Technica l  and Conforming Anvndment: The t a b l e  ‘ s e c t i m s  for 
chapter 119 < f t i t l e  28, United s t a t e s  Code, : s  attended by 
i n s e r t i n g  a f t e r  th*- :t*m r e l a t i n g  t  s e c t i o n  1828 tl..- : 1 1  wing new 
s e c t :  r.:
‘ 1829. M u l t ip le  exper t  w i t n e s s e s . " .
SB2. 7. SEVERABILITY.

If any p r o v i s i  n f t h i s  Act ■ r  t h e  a rv m h v n is  made l y  t h s s  Act 
cr th e  apj l i c a t i o n  f any p ro v i s io n  <i amembient t < any person  r 
c i rcumstance  I s  h e ’d in v a l id ,  t h e  remain i<*r of  t h i s  Act and such 
amendments and th e  a p p l i c a t i o n  f such pt v i s b  n and omen hvnt s • 
any o th e r  pe rson  or c ircumstance  s h a l l  n t K* a f f e c t e d  l y  that  
lnval iclit ion.
SBC. ?. EFFECTIVE PATE.

Excer* a s  ex j r ress ly  p  v idod the rwrse ,  t h i s  Act a n t  th e  
amh-ndo-nts m.» I** i y  t h i s  A'*» s h a l l  ber»cv* . f f ee t  ive * lays »;•*•-!



t h e  d a t e  o f  t h e  e n a c t m e n t  o f  t h i s  A c t .  T h i s  Aot s h a l l  n o t  a p p l y  t o  
a n y  a c t i o n  o r  p r o c e e d i n g  c o m m e n c e d  b e f o r e  s u c h  e f f e c t i v e  d a t e .
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To provide  t h a t  the  p r e v a i l i n g  p a r ty  in a t o r t  a c t i o n  i s  e n t i t l e d  
to  recover  a t t o r n e y s '  fees  from the  nonpreva i l ing  p a r ty .

IN THE HOUSE OF REPRESENTATIVES 
January  4, 1995

Mr. Sensenbrennei in t roduced  the  f o i l '  wing b i l l ;  which was r e f e r r e d  
to  the  Coinnittee on th e  J u d i c i a r y

A B IL L
To provide  that  the  p r e v a i l i n g  p a r t y  in a t o r t  a c t i o n  i s  e n t i t l e d  
to  recover  a t t o r n e y s '  fees  from th e  nonpreva i l ing  p a r ty .

Be i t  enac ted  by the  Senate  and House of R ep re se n ta t i v e s  of the  
United S t a t e s  o f  America in Congress assembled,
SECTION 1. AWARD OF ATTORNEYS' FEES.

The p r e v a i l i n g  p a r t y  in any c i v i l  a c t i o n  brought in a S t a t e  or 
Federal  court fo r  money damages fo r  i n ju r y  o r  lo s s  o f  p r o p e r ty  o r  
pe rsona l  i n ju r y  or dea th  caused Ijy a neg l igen t  a c t  o r  omission 
Shall  tx* e n t i t l e d  to  recover  from the  nonpreva i 1 ing p a r t y  a 
reasonable  a t t o r n e y ' s  fee*. If  sought by th e  p r e v a i l i n g  p a r ty ,  the  
court  s h a l l  award an a t t o r n e y ’s  fee  under t h i s  s e c t i o n ,  whether  the  
p r e v a i l i n g  p a r t y  i s  a p l a i n t i f f  o r  defendan t ,  u n le s s  the  c o u r t  
f inds  s p e c i a l  c i rcum stances  tha t  would render  such an award u n j u s t .  
SEC. 2. DEFINITION.

For purposes  of t h i s  Art ,  the  term S t a t e '  inc ludes  the  D i s t r i c t  
of Columbia.
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1 0 4 t h  C O N G R E S S  
1s t  S e s s i o n

T o  a w a r d  g r a n t s  t o  S t a l e s  t o  p r o m o t e  t h e  d e v e l o p m e n t  o f  a l t e r n a t i v e  
d i s p u t e  r e s o l u t i o n  s y s t e m s  f o r  m e d i c a l  m a l p r a c t i c e  c l a i m s ,  t o  
g e n e r a t e  k n o w l e d g e  a h o u l  s u c h  s y s t e m s  t h r o u g h  e x p e r t  d a t a  g a t h e r i n g  
a n d  a s s e s s m e n t  a c t i v i t i e s ,  t o  p r o m o t e  u n i f o r m i t y  a n d  t o  c u r b  
' ' x e e s s e s  i n  S t a t e  l i a b i l i t y  s y s t e m s  t h r o u g h  f e d e r a l l y - m a n d a t e d  
l i a b i l i t y  r e f o r m s ,  a n d  f o r  o t h e r  p u r p o s e s .

I N  T f  I E  S E N A T E  O F  T l  I E  U N I T E D  S T A T E S  
J a n u a r y  4 ,  1 9 9 5

M r .  K y i  i n t r o d u c e d  t h e  f o l l o w i n g  b i l l :  w h i c h  w a s  r e a d  t w i c e  a n d  
r e f e r r e d  t o  t h e  C o m m i t t e e  o n  t h e  J u d i c i a r y  

A  B I L E
T o  a w a r d  g r a n t s  t o  S t a t e s  t o  p r o m o t e  t h e  d e v e l o p m e n t  o f  a l t e r n a t i v e  
d i s p u t e  r e s o l u t i o n  s y s t e m s  f o r  m e d i c a l  m a l p r a c t i c e  c l a i m s ,  t o  
g e n e r a t e  k n o w l e d g e  a b o u t  s u c h  s y s t e m s  t h r o u g h  e x p e r t  d a t a  g a t h e r i n g  
a n d  a s s e s s m e n t  a c t i v i t i e s ,  t o  p r o m o t e  u n i f o r m i t y  a n d  t o  c u r b  
e x c e s s e s  i n  S t a t e  l i a b i l i t y  s y s t e m s  t h r o u g h  f e d e r a l l y - m a n d a t e d  
l i a b i l i t y  r e f o r m s ,  a n d  f o r  o t h e r  p u r p o s e s .

B e  it e n a c t e d  b y  t h e  S e n a t e  a n i l  I l o u s e  o f  R e p r e s e n t a -  l i v e s  o l  t h e  
U n i t e d  S t a t e s  o f  A m e r i c a  in  C o n g r e s s  a s s e m b l e d .
S E C T I O N  I .  S H O R T  T I T L E .

I l i i s  A c t  m a y  h e  c i t e d  a s  t h e  ' M e d i c a l  C a r e  I n j u r y  C o m p e n s a t i o n  
R e f o r m  A c t  o f  1 9 9 5 ' .
S E C .  2 .  F I N D I N G S :  P U R P O S E .
( a )  F i n d i n g s :  C o n g r e s s  f i n d s  t h a t —

( 1  > t h e  h e a l t h  c a r e  a n d  i n s u r a n c e  i n d u s t r i e s  a r e  i n d u s t r i e s  
a f f e c t i n g  i n t e r s t a t e  c o m m e r c e  a n d  t h e  m e d i c a l  m a l p r a c t i c e  
l i t i g a t i o n  s y s t e m s  e x i s t i n g  t h r o u g h o u t  t h e  U n i t e d  S l a t e s  a f f e c t  
i n t e r s t a t e  c o m m e r c e  b y  c o n t r i b u t i n g  t o  t h e  h i g h  c o s t  o f  h e a l t h  
c a r e  a n d  p r e m i u m s  f o r  m a l p r a c t i c e  i n s u r a n c e  p u r c h a s e d  b y  h e a l t h  
c a r e  p r o v i d e r s ;

( 2 )  t h e  F e d e r a l  G o v e r n m e n t  h a s  a  m a j o r  i n t e r e s t  i n  h e a l t h  
c a r e  a s  a  d i r e c t  p r o v i d e r  o l  h e a l t h  c a r e  t h r o u g h  t h e  P u b l i c
I l e a l t h  S e r v i c e ,  a s  a  s o u r c e  o f  p a y m e n t  f o r  h e a l t h  c a r e  t h r o u g h  
M e d i c a r e .  M e d i c a i d ,  a n d  o t h e r  p r o g r a m s ,  a n d  h a s  a  d e m o n s t r a t e d  
i n t e r e s t  i n  a s s e s s i n g  t h e  q u a l i t y  o l  c a r e ,  a c c e s s  t o  c a t e ,  a n d  
t h e  c o s t s  o f  c a r e  t h r o u g h  t h e  e v a l u a t i v e  a c t i v i t i e s  o f  s e v e r a l  
F e d e r a l  a g e n c i e s :
( 3 )  t h e n ;  i s  i n c r e a s i n g  c o n c e r n  t h a t  h e a l t h  c a r e  l i a b i l i t y  

c l a i m s  h a v e  s i g n i f i c a n t  n e g a t i v e  e f f e c t s  o n  t h e  h e a l t h  c a r e  
s y s t e m ,  i n c l u d i n g - -

( A )  i n c r e a s i n g  c o s t s  a t t r i b u t a b l e  t o  d e f e n s i v e  m e d i c a l  
p r a c t i c e s ,  i n c l u d i n g  t h e  r i s i n g  c o s t  o l  m e d i c a l  l i a b i l i t y  
i n s u r a n c e  a n d  c o s t s  a t t r i b u t a b l e  t o  I h e  i n e f f i c i e n c i e s  in  
t h e  c i v i l  j u s t i c e  s y s t e m ;

( B )  a d v e r s e  e f f e c t s  o n  t h e  q u a l i t y  o l  h e a l t h  c a r e  t h r o u g h  
t h e  e n c o u r a g e m e n t  o l  d e f e n s i v e  h e a l t h  c a r e  p r a c t i c e s  
i n c l u d i n g  u n n e c e s s a r y  t e s t s  a n d  p r o c e d u r e s :  a n d
( O  a d v e r s e  e f f e c t s  o n  p a t i e n t  a c c e s s  t o  c a r e  b e c a u s e  t h e  

l e a r  o f  l i a b i l i t y  d i s c o u r a g e s  h e a l t h  c a r e  p r o f e s s i o n a l s  
f r o n t  c o n t i n u i n g  t o  p r a c t i c e  i n  h i g h  t i s k  s p e c i a l t i e s  a n d  
c e r t a i n  g e o g r a p h i c  l e g i o n s  o l  t h e  c o u n t r y :



( 4 )  it h a s  b e e n  d e m o n s t r a t e d  t h a t  t h e  c i v i l  j u s t i c e  s y s t e m  is
a  c o s i l y ,  i n e f f i c i e n t ,  a n d  i n e q u i t a b l e  m e c h a n i s m  f o r  r e s o l v i n g  
c l a i m s  a g a i n s t  h e a l t h  c a r e  p r o v i d e r s  a n d  p r o d u c e r s ;

( 5 )  a  d i s p r o p o r t i o n a t e l y  l a r g e  p e r c e n t a g e  o f  f u n d s  e x p e n d e d  
t o  c o m p e n s a t e  p a t i e n t s  w h o  s u f f e r  h e a l t h  c a r e  in  j u r i e s  is 
d i s t r i b u t e d  t o  a  f e w  i n d i v i d u a l s ,  w h i l e  o t h e r s  a r e  d e n i e d  
a d e q u a t e  c o m p e n s a t i o n ;

( 6 )  a n  e x o r b i t a n t  p o r t i o n  o f  a w a r d s  i n  m e d i c a l  m a l p r a c t i c e  
a c t i o n s  g o e s  t o w a r d s  p a y i n g  t h e  t r a n s a c t i o n  c o s t s  o f  t h e  
j u d i c i a l  s y s t e m  r a t h e r  t h a n  c o m p e n s a t i n g  i n d i v i d u a l s  f o r  h e a l t h  
c a r e  i n j u r i e s :  a n d

( 7 )  t h e r e  i s  o p t i m i s m  t h a t  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  
s y s t e m s  h a v e  t h e  p o t e n t i a l  t o  s i g n i f i c a n t l y  i m p r o v e  t h e  a d v e r s e  
e f f e c t s  o f  t h e  m e d i c a l  l i a b i l i t y  e n v i r o n m e n t :  h o w e v e r ,  m o r e  
d a t a  a n d  a n a l y s i s  i s  n e c e s s a r y  t o  f u l l y  u n d e r s t a n d  t h e  b e n e f i t s  
o f  v a r i o u s  p r o c e d u r a l  d e v i c e s .

( b )  P u r p o s e :  T h e  p u r p o s e s  o f  t h i s  A c t  a r e  l o - -
( 1 ) p r o v i d e  i n c e n t i v e s  t o  S t a l e s  t o  d e v e l o p  a l t e r n a t i v e  

d i s p u t e  r e s o l u t i o n  p r o c e d u r e s  t o  a t t a i n  a  m o r e  e f f i c i e n t ,  
e x p e d i t i o u s ,  a n d  e q u i t a b l e  r e s o l u t i o n  o f  h e a l t h  c a r e  
m a l p r a c t i c e  d i s p u t e s ;

( 2 )  e n h a n c e  g e n e r a l  k n o w l e d g e  c o n c e r n i n g  t h e  b e n e f i t s  o f  
d i f f e r e n t  f o r m s  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  m e c h a n i s m s ;  a n d

( 3 )  e s t a b l i s h  u n i f o r m i t y  a n d  c u r b  e x c e s s e s  i n  t h e  S t a t e - b a s e d  
m e d i c a l  l i a b i l i t y  s y s t e m s  t h r o u g h  f e d e r a l l y - m a n d a t e d  r e f o r m s

S E C .  3 .  D E F I N I T I O N S .
A s  u s e d  i n  t h i s  A c t :

( 1 )  A l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  s y s t e m :  I h e  t e r m  
‘ a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  s y s t e m '  m e a n s  a  s y s t e m  th a t  is 
e n a c t e d  o r  a d o p t e d  b y  a  S t a l e  t o  r e s o l v e  m e d i c a l  m a l p r a c t i c e  
c l a i m s  o r  m e d i c a l  p r o d u c t  l i a b i l i t y  c l a i m s  i n s t e a d  o f  r e s o r t i n g  
t o  a  j u d i c i a l  p r o c e e d i n g  i n  a  S t a t e  c o u r t .

( 2 )  C l a i m a n t :  T h e  t e r m  ‘ c l a i m a n t '  m e a n s  a n y  p e r s o n  w h o  b r i n g s  
a  h e a l t h  c a r e  l i a b i l i t y  a c t i o n  a n d .  i n  t h e  e a s e  o f  a n
i n d i v i d u a l  w h o  i s  d e c e a s e d ,  i n c o m p e t e n t ,  o r a  m i n o r . l i r e  p e r s o n  
o n  w h o s e  b e h a l f  s u c h  a n  a c t i o n  i s  b r o u g h t .
( 3 )  C l e a r  a n d  c o n v i n c i n g  e v i d e n c e ;  I l i c  t e r m  ‘ c l e a r  a n d  

c o n v i n c i n g  e v i d e n c e ’ i s  t h a t  m e a s u r e  o r  d e g r e e  o f  p r o o f  t h a t  
w i l l  p r o d u c e  in  t h e  m i n d  o f  t h e  t r i e r  o f  f a c t  a  f i r m  b e l i e f  o r  
c o n v i c t i o n  a s  t o  t h e  t r u t h  o f  t h e  a l l e g a t i o n s  s o u g h t  t o  b e  
e s t a b l i s h e d ,  e x c e p t  t h a t  s u c h  m e a s u r e  o r  d e g r e e  o f  p i o o f  is  
m o r e  t h a n  t h a t  r e q u i r e d  u n d e r  p r e p o n d e r a n c e  o f  t h e  c v i d e n e e ,  
l u i l  l e s s  t h a n  t h a t  r e q u i r e d  l o r  p r o o f  I v y o i n l  a  r e a s o n a b l e  d o u b t

( 4 )  E c o n o m i c  l o s s e s :  T h e  t e r m  ‘ e c o n o m i c  l o s s e s '  m e a n s  l o s s e s  
f o r  h o s p i t a l  a n d  o t h e r  m e d i c a l  e x p e n s e s ,  l o s t  w a g e s ,  lost 
e m p l o y m e n t ,  a n d  o t h e r  p e c u n i a r y  l o s s e s .
( 5 ) 1  l e a l t h  c a r e  l i a b i l i t y  a c t i o n :  l i r e  t e r m  h e a l t h  c a r e  

l i a b i l i t y  a c t i o n '  m e a n s  a n y  c i v i l  a c t i o n  b r o u g h t  p u r s u a n t  t o  
S t a t e  l a w  i n  w h i c h  a  p l a i n l i l l  a l l e g e s  a  m e d i c a l  m a l p r a c t i c e  
c l a i m  a g a i n s t  a  h e a l t h  c a r e  p r o v i d e r ,  h e a l t h  c a r e  p r o f e s s i o n a l ,  
o r  m e d i c a l  p r o d u c t  p r o d u c e r .

( 6 )  I l e a l t h  c a r e  p r o f e s s i o n a l :  H i e  t e r m  ‘ h e a l t h  c a r e  
p r o f e s s i o n a l '  m e a n s  a n y  i n d i v i d u a l  w h o  p r o v i d e s  h e a l t h  c a r e  
s e r v i c e s  i n  a  S t a t e  a n d  w h o  i s  r e q u i r e d  b y  S l a t e  l a w  o r



r e g u l a t i o n  t o  h e  l i c e n s e d  o r  c e r t i f i e d  b y  t h e  S t a t e  l o  p r o v  i d e  
s u c h  s e r v i c e s  in  t h e  S t a t e .

( 7 )  I l e a l t h  c a r e  p r o v i d e r :  T h e  t e r m  ' h e a l t h  c a r e  p r o v i d e r '  
m e a n s  a n y  o r g a n i z a t i o n  o r  i n s t i t u t i o n  t h a t  i s  e n g a g e d  in  t h e  
d e l i v e r y  o f  h e a l t h  c a r e  s e r v i c e s  in  a  S t a t e  t h a t  i s  r e q u i r e d  b y  
S t a t e  l a w  o r  r e g u l a t i o n  t o  b e  l i c e n s e d  o r  c e r t i f i e d  b y  t h e  
S t a t e  t o  e n g a g e  in  t h e  d e l i v e r y  o f  s u c h  s e r v i c e s  in  I h e  S t a t e .

( X )  I n j u r y :  T h e  t e r m  ' i n j u r y '  m e a n s  a n y  i l l n e s s ,  d i s e a s e ,  m  
o t h e r  h a r m  t h a t  is  t h e  s u b j e c t  o f  a  m e d i c a l  m a l p r a c t i c e  c l a i m  
o r  a  m e d i c a l  p r o d u c t  l i a b i l i t y  c l a i m .
( 9 )  M e d i c a l  m a l p r a c t i c e  c l a i m :  T h e  t e rm  ' m e d i c a l  m a l p r a c t i c e  

c l a i m ’ m e a n s  a n y  c l a i m  r e l a t i n g  t o  t h e  p r o v i s i o n  o f  ( o r  t h e  
f a i l u r e  t o  p r o v i d e )  h e a l t h  c a r e  s e r v i c e s  w i t h o u t  r e g a r d  t o  t h e  
t h e o r y  o f  l i a b i l i t y  a s s e r t e d ,  a n d  i n c l u d e s  a n y  t h i r d - p a r t y  
c l a i m ,  c r o s s - c l a i m ,  c o u n t e r c l a i m ,  o r  c o n t r i b u t i o n  c l a i m  in  a  
h e a l t h  c a r e  l i a b i l i t y  a c t i o n .

( 1 0 )  M e d i c a l  p r o d u c t :  T h e  t e rm  ' m e d i c a l  p r o d u c t ’ m e a n s  a  
d e v i c e  ( a s  d e f  i n e d  in  s e c t i o n  2 0 1 ( h )  o f  t h e  F e d e r a l  F o o d .  D r u g ,  
a n d  C o s m e t i c  A c t )  o r  a  d r u g  ( a s  d e f i n e d  in  s e c t i o n  2 ( ) l t g ) (  I ) o |  
t h e  F e d e r a l  F o o d ,  D r u g ,  a n d  C o s m e t i c  A c t ) .
( 1 1 )  M e d i c a l  p r o d u c t  l i a b i l i t y  c l a i m :  T h e  t e r m  ' m e d i c a l  

p r o d u c t  l i a b i l i t y  c l a i m ’ m e a n s  a n y  c l a i m  in  w h i c h  a  c l a i m a n t  
a l l e g e s  a n  i n j u r y  a r i s i n g  f r o m  o r  r e l a t i n g  t o  t h e  u s e  o f  a  
m e d i c a l  p r o d u c t .
( 1 2 )  M e d i c a l  p r o d u c t  p r o d u c e r :  H i e  t e r m  ' m e d i c a l  p r o d u c t  

p r o d u c e r ’ m e a n s  a n y  e n t i t y  t h a t  is t h e  d e s i g n e r ,  m a n u f a c t u r e r ,  
p r o d u c e r ,  o r  s e l l e r  o f  a  m e d i c a l  p r o d u c t  t h a t  i s  t h e  s u b j e c t  o f
a  m e d i c a l  p r o d u c t  l i a b i l i t y  c l a i m .

( 1 3 )  N o n e c o n o m i c  l o s s e s :  T h e  t e r m  ' n o n e c o n o m i c  l o s s e s ’ m e a n s  
l o s s e s  f o r  p h y s i c a l  a n d  e m o t i o n a l  p a i n ,  s u f f e r i n g ,  
i n c o n v e n i e n c e ,  p h y s i c a l  i m p a i r m e n t ,  m e n t a l  a n g u i s h ,  
d i s f i g u r e  m e  n t .  l o s s  o f  e n j o y m e n t  o f  l i f e ,  l o s s  o l  c o n s o r t i u m .
a n d  o t h e r  n o n p e c u n i a r y  l o s s e s .

( 1 4 )  S e c r e t a r y :  T h e  t e r m  S e c r e t a r y ’ m e a n s  t h e  S e c r e t a r y  o l  
H e a l t h  a n d  H u m a n  S e r v i c e s .
( 1 5 )  S t a t e :  T h e  t e r m  S t a t e ’ m e a n s  e a c h  o f  t h e  s e v e r a l  

S t a l e s ,  t h e  D i s t r i c t  o f  C o l u m b i a ,  t h e  C o m m o n w e a l t h  o f  P u e r t o  
R i c o ,  t h e  V i r g i n  I s l a n d s ,  a n d  G u a m .

r r r u i  i -g r a n t s  t o  s t a t u s  f o r  a u i u . r n a t i v h  d i s p u  i f :  r h s o m  i i o n
S Y S T E M S

S B C .  1 0 1 .  G R A N T S  T O  S T A T U S .
( a )  I n  G e n e r a l :  H i e  S e c r e t a r y  s h a l l  m a k e  g r a n t s  t o  S t a t e s  l o r  t h e  

i m p l e m e n t a t i o n  a n d  e v a l u a t i o n  o l  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  
s y s t e m s .
(h >  l e g i b i l i t y :  A  S t a t e  is  e l i g i b l e  t o  r e c e i v e  a  g r a n t  u n d e r  

t h i s  s e c t i o n  i f  t h e  S t a t e  s u b m i t s  t o  t h e  S e c r e t a r y  a n  a p p l i c a t i o n  
a t  s u c h  t i m e ,  i n  s u c h  f o r m ,  a n d  c o n t a i n i n g  s u c h  i n f o r m a t i o n  a n d  
a s s u r a n c e s  ; i s  t h e  S e c r e t a r y  m a y  r e q u i r e ,  i n c l u d i n g - - 

( D a  d e s c r i p t i o n  o l  t h e  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  
s y s t e m  t h a t  t h e  S t a t e  i n t e n d s  to i m p l e m e n t  w i t h  a m o u n t s  
r e c e i v e d  u n d e r  t h e  g r a n t :

( 2 )  a s s u r a n c e s  t h a t  t h e  S t a t e  w i l l  c o m p l y  w i t h  a l l  d a t a  
g a t h e r i n g  r e q u i r e m e n t s  p r o m u l g a t e d  b y  t h e  S e c r e t a r y  u n d e r  
s e c t i o n  1 0 2 ( a ) :  a n d



( 3 )  a n y  i n f o r m a t i o n  a n i l  a s s u r a n c e s  n e c e s s a r y  t o  e n a b l e  t h e  
S e c r e t a r y  t o  d e t e r m i n e  w h e t h e r  t h e  S t a l e ' s  a l t e r n a t i v e  d i s p u t e  
r e s o l u t i o n  s y s t e m  m e e t s  t h e  q u a l i f i c a t i o n  s t a n d a r d s  f o r  s u c h  
s y s t e m s  d e v e l o p e d  b y  t h e  S e c r e t a r y  u n d e r  s e c t i o n  1 0 2 ( a ) .
(c) Number o f Grants:

( 1 )  I n  g e n e r a l :  E x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h  ( 2 ) ,  t h e  
S e c r e t a r y  s h a l l  a w a r d  n o t  l e s s  t h a n  1 0  g r a n t s  e a c h  f i s c a l  y e a r  
u n d e r  t h i s  s e c t i o n .

( 2 )  E x c e p t i o n :  N o t w i t h s t a n d i n g  p a r a g r a p h  ( I ) ,  t h e  S e c r e t a r y  
m a y  a w a r d  l e s s  t h a n  1 0  g r a n t s  u n d e r  t h i s  s e c t i o n  in  a  f i s c a l  
y e a r  i f  t h e  S e c r e t a r y  d e t e r m i n e s  t h a t  t h e r e  a r e  a n  i n a d e q u a t e  
n u m b e r  o f  a p p l i c a t i o n s  s u b m i t t e d  t h a t  m e e t  t h e  e l i g i b i l i t y  a n d  
a p p r o v a l  r e q u i r e m e n t s  o f  t h i s  s e c t i o n  in  s u c h  f i s c a l  y e a r .

( d )  D e s i g n a t i o n  o f  M o d e l  S l a t e s :
( 1 )  I n  g e n e r a l :  T h e  S e c r e t a r y  s h a l l  d e s i g n a t e  e a c h  S t a t e  

r e c e i v i n g  a  g r a n t  u n d e r  t h i s  s e c t i o n  a s  a  m o d e l  a l t e r n a t i v e  
d i s p u t e  r e s o l u t i o n  S t a l e .

( 2 )  E x t e n s i o n  o f  p e r i o d  o f  g r a n t :  U p o n  a p p l i c a t i o n  t u  t h e  
S e c r e t a r y ,  a  S t a t e  d e s i g n a t e d  u n d e r  p a r a g r a p h  ( 1 )  s h a l l  h e  
e l i g i b l e  f o r  a  2 - y e a r  e x t e n s i o n  o f  t h e  g r a n t  r e c e i v e d  u n d e r  
t h i s  s e c t i o n .
( 3 )  D i s s e m i n a t i o n  o l  i n f o r m a t i o n  l o  o t h e r  s t a t e s :  ’ H i e  

S e c r e t a r y  s h a l l  d i s s e m i n a t e  i n f o r m a t i o n  o n  t h e  a l t e r n a t i v e  
d i s p u t e  r e s o l u t i o n  s y s t e m s  i m p l e m e n t e d  b y  t h e  S t a t e s  d e s i g n a t e d  
u n d e r  p a r a g r a p h  ( I )  l o  o t h e r  S t a t e s ,  h e a l t h  c a r e  p r o f e s s i o n a l s ,  
h e a l t h  c a t e  p r o v i d e r s ,  a n d  o t h e r  i n t e r e s t e d  p a r t i e s .

S E C .  1 0 2  A D M I N I S T R A T I O N .
( a )  S t a n d a r d s  a n d  R e g u l a t i o n s  l o r  A l t e r n a t i v e  D i s p u t e  R e s o l u t i o n  

G r a n t  P r o g r a m :
( 1 )  I n  g e n e r a l :  I n  c o n s u l t a t i o n  w i t h  t h e  D i r e c t o r  o f  t h e  

A g e n c y  f o r  H e a l t h  C a r e  P o l i c y  a n d  R e s e a r c h ,  t h e  S e c r e t a r y  s h a l l  
d e v e l o p  a n d  p r o m u l g a t e  s t a n d a r d s  a n d  r e g u l a t i o n s  n e c e s s a r y  t o  
c a r r y  o u t  t h e  g r a n t  p r o g r a m  e s t a b l i s h e d  u n d e r  s e c t i o n  1 0 1 .  
i n c l u d i n g -

( A )  q u a l i f i c a t i o n  s t a n d a r d s  f o r  a l t e r n a t i v e  d i s p u t e  
r e s o l u t i o n  s y s t e m s  t h a t  S l a t e s  m u s t  m e e t  i n  o r d e r  t o  
r e c e i v e  g r a n t s  u n d e r  s u c h  s e c t i o n :  a n d

( B )  r e g u l a t i o n s  e s t a b l i s h i n g  d a t a  g a t h e r i n g  r e q u i r e m e n t s  
f o r  S t a t e s  r e c e i v i n g  g r a n t s  u n d e r  s u c h  s e c t i o n

( 2 )  C r i t e r i a  l o r  p r o g r a m s :  I n  d e v e l o p i n g  q u a l i f i c a t i o n  
s t a n d a r d s  l o r  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  s y s t e m s  u n d e r  
p a r a g r a p h  ( I ) ( A ) ,  t h e  S e c r e t a r y  s h a l l  l a k e  i n t o  a c c o u n t  t h e  
e f f e c t i v e n e s s  o f  s u c h  s y s t e m s  i n -

( A )  s u p p o r t i n g  a c c e s s  t o  h e a l t h  c a r e ;
( B )  e n c o u r a g i n g  i m p r o v e m e n t s  m  t h e  q u a l i t y  o l  h e a l l l u . n o :  
( C t  e n h a n c i n g  a n d  n o t  i m p a i r i n g  t h e  p h y s i c i a n  p a t i e n t
re lationship:

( D )  e n c o u r a g i n g  i n n o v a t i o n  t h a t  leads t o  a n  i m p r o v e d  
l e v e l  o f  h e a l t h  c a r e ;
(E ) compensating lo r avoidable medical m iury due to

1 ‘ ' a n d  n o t  c o m p e n s a t i n g  l o r  u q u i y  w h i c h  i s
u n a v o i d a b l e  b y  s t a n d a r d  m e d i c a l  p r a c t i c e .  

t l : i r e s o l v i n g  c l a i m s  p r o m p t l y  a n d  m  a m o u n t s  p r o p o r t i o n a l  
t o  t h e  i n j u r y ;
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( G )  p r o v i d i n g  p r e d i c t a b l e  o u t c o m e s ;  a n d  
( I  I )  o p e r a t i n g  e f f i c i e n t l y  i n  t e r m s  o f  f i n a n c i a l  c o s t s ,  

p r o f e s s i o n a l  e n e r g i e s ,  a n d  g o v e r n m e n t a l  p r o c e s s e s .
( b )  T e c h n i c a l  A s s i s t a n c e :  T h e  S e c r e t a r y  s h a l l  p r o v i d e  S t a l e s  w i t h  

t e c h n i c a l  a s s i s t a n c e  l o  e n a b l e  S t a t e s  l o  s u b m i t  a p p l i c a t i o n s  f o r  
g r a n t s  u n d e r  s e c t i o n  1 0 1 .  i n c l u d i n g  i n f o r m a t i o n  o n  t h e  
e s t a b l i s h m e n t  a n d  o p e r a t i o n  o f  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  
s y s t e m s .
( c )  E v a l u a t i o n  o f  A l t e r n a t i v e  D i s p u t e  R e s o l u t i o n  S y s t e m s :  N o t  

l a t e r  t h a n  4  y e a r s  a f t e r  a w a r d i n g  t h e  f i r s t  g r a n t  t o  a  S t a t e  u n d e r  
s e c t i o n  1 0 1 ,  t h e  S e c r e t a r y  s h a l l  p r e p a r e  a n d  s u b m i t  t o  C o n g r e s s  a  
r e p o r t  d e s c r i b i n g  a n d  e v a l u a t i n g  t h e  a l t e r n a t i v e  d i s p u t e  r e s o l u t i o n  
s y s t e m s  i m p l e m e n t e d  b y  S ' a t e s  w i t h  f u n d s  p r o v i d e d  u n d e r  s u c h  
g r a n t s ,  a n d  s h a l l  i n c l u d e  in  t h e  r c p n r t -

( 1 ) i n f o r m a t i o n  o n -
( A )  t h e  e f f e c t  o f  s u c h  s v  . t e r n s  o n  t h e  c o s t  o f  h e a l t h  r a t e  

w i t h i n  t h e  S t a t e .
( B )  the impact o f such systems on the access o f 
individuals to health emc w ith in the S t a l e ,  and

( C )  t h e  e f f e c t  o f  s u c h  s y s t e m s  o n  t h e  q u a l i t y  o f  h e a l t h  
c a r e  p r o v i d e d  w i t h i n  s u c h  S t a l e :  a n d
(2) an analysis of the feas ib ility and desirability o f 
establishing a national alternative dispute resolution system.

T I T L E  I I  U N I F O R M  S T A N D A R D S  F O R  M A L P R A C T I C E  C L A I M S  
S E C  2 0 1 .  A P P L I C A B I L I T Y .
Except as provided in section 209. this title shall apply to any 
health care lia b ility action brought in a Federal or State court 
and to any medical malpractice claim or medical product liab ility 
claim subject to an alternative dispute resolution system.
S E C .  2 0 2 .  C A L C U L A T I O N  A N D  P A Y M E N T  O F  D A M A G E S .

( a )  P e r i o d i c  P a y m e n t s  f o r  F u t u r e  L o s s e s :  N o  p e r s o n  m a y  b e  
r e q u i r e d  t o  p a y  m o r e  i h a n  S  1 0 0 . 0 0 0  i n  a  s i n g l e  p a y m e n t  i n  d a m a g e s  
( w h e t h e r  l o r  e c o n o m i c  o r  n o n e c o n o m i c  l o s s e s )  f o r  e x p e n s e s  t o  b e  
i n c u r r e d  m  t h e  f u t u r e ,  b u t  s h a l l  b e  p e r m i t t e d  t o  m a k e  s u c h  
p a y m e n t s  o n  a  p e r i o d i c  b a s i s .  D i e  p e r i o d s  l o r  s u c h  p a y m e n t s  s h a l l  

d e t e r m i n e d  b y  t h e  c o u r t ,  b a s e d  u p o n  p r o j e c t i o n s  o t  w h e n  s u c h  
e x p e n s e s  a r e  l i k e l y  t o  b e  i n c u r r e d .

( h i  L i m i t a t i o n  o n  N o n e c o n o m i c  L o s s e s :  H i e  t o t a l  a m o u n t  o l  d a m a g e s  
t h a t  m a y  b e  a w a r d e d  t o  a n  i n d i v i d u a l  a n d  t h e  l a r m l y  m e m b e r s  o l  s u c h  
i n d i v i d u a l  l o r  n o n e c o n o m i c  l o s s e s  r e s u l t i n g  f r o m  a n  i n j u r y  w h i c h  i s  
t h e  s u b j e c t  o f  a n  a c t i o n  o r  c l a i m  m a y  n o t  e x c e e d  5 2 5 0 . 0 0 0 .  
r e g a r d l e s s  o f  t h e  n u m b e r  o l  h e a l t h  c a r e  p r o f e s s i o n a l s ,  h e a l t h  c a r e  
p r o v i d e r s ,  a n d  h e a l t h  c a r e  p r o d u c e r *  a g a i n s t  w h o m  t h e  a c t i o n  o r  
c l a i m  is  b r o u g h t  o r  t h e  n u m b e r  o l  a c t i o n s  o r  c l a i m s  b r o u g h t  w i t h  
r e s p e c t  t o  t h e  i n j u r y .

t c )  M a n d a t o r y  O f f s e t s  l o r  D a m a g e s  P a i d  b y  a  C o l l a t e r a l  S o u r c e :
( 1 ) I n  g e n e r a l :  T h e  t o t a l  a m o u n t  o f  d a m a g e s  r e c e i v e d  b y  a n  

i n d i v i d u a l  s h a l l  h e  r e d u c e d  ( m  a c c o r d a n c e  w i t h  p a r a g r a p h  ( 2 1 )  
b y  a n y  o t h e r  p a y m e n t  t h a t  Ii .ls b e e n  n r  w  i l l  b e  m a d e  t o  t h e  
i n d i v i d u a l  t o  c o m p e n s a t e  t h e  i n d i v i d u a l  l o r  t h e  i n j u r y  t h a t  w a s  
t h e  s u b j e c t  o l  t h e  a c t i o n  o r  c l a i m

( 2 )  A m o u n t  o t  r e d u c t i o n ;  T h e  a m o u n t  b \  w h i c h  a n  a w a r d  o l  
d a m a g e s  t o  a n  i n d i v i d u a l  s h a l l  h e  r e d u c e d  u n d e r  p a r a g r a p h  ( I > 
s h a l l  h e -



( A )  t h e  t o t a l  a m o u n t  o f  a n y  p a y m e n t s  ( o t h e r  t h a n  s u c h  
a w a r d )  t h a t  h a v e  b e e n  m a d e  o r  t h a t  w i l l  h e  m a d e  l o  t h e  
i n d i v i d u a l  t o  c o m p e n s a t e  t h e  i n d i v i d u a l  f o r  t h e  i n j u r y  t h a t  
w a s  t h e  s u b j e c t  o f  t h e  a c t i o n  o r  c l a i m ;  m i n u s

( B )  t h e  a m o u n t  p a i d  b y  t h e  i n d i v i d u a l  ( o r  b y  t h e  s p o u s e ,  
p a r e n t ,  o r  l e g a l  g u a r d i a n  o f  t h e  i n d i v i d u a l )  l o  s e c u r e  th e  
p a y m e n t s  d e s c r i b e d  in  s u b p a r a g r a p h  ( A ) .

( d )  A t t o r n e y ’s  F e e s :  A  c l a i m a n t ' s  a t t o r n e y ' s  f e e s  m a y  n o t  c x c c c d -
( 1 ) 2 5  p e r c e n t  o f  t h e  f i r s t  $  15 0 . 0 0 0  o f  a n y  a w a r d  o r  

s e t t l e m e n t  p a i d  t o  t h e  c l a i m a n t ;  o r
( 2 )  1 5  p e r c e n t  o f  a n y  a d d i t i o n a l  a m o u n t s  p a i d  t o  t h e  c l a i m a n t

( e )  L i m i t a t i o n  o n  P u n i t i v e  D a m a g e s :  T h e  t o t a l  a m o u n t  o f  p u n i t i v e  
d a m a g e s  t h a t  m a y  h e  a s s e s s e d  w i t h  r e s p e c t  t o  a n  a c t i o n  o r  c l a i m  m a y  
n o t  e x c e e d  t w i c e  t h e  t o t a l  a m o u n t  o l  t h e  d a m a g e s  a w a r d e d  t o  
c o m p e n s a t e  t h e  c l a i m a n t  f o r  l o s s e s  r e s u l t i n g  f r o m  t h e  i n j u r y  w h i c h
is  t h e  s u b j e c t  o f  t h e  c l a i m  o r  a c t i o n ,  r e g a r d l e s s  o l  t h e  n u m b e r  o f  
h e a l t h  c a r e  p r o f e s s i o n a l s ,  h e a l t h  c a r e  p r o v i d e r s ,  a n d  h e a l t h  c a r e  
p r o d u c e r s  a g a i n s t  w h o m  t h e  a c t i o n  o r  c l a i m  i s  b r o u g h t  o r  t h e  n u m b e r  
o l  a c t i o n s  o r  c l a i m s  b r o u g h t  w i t h  r e s p e c t  t o  t h e  i n j u r y .
S I X ’ . 2 0 3 .  J O I N T  A N D  S E V E R A L  L I A B I L I T Y  F O R  N O N E C O N O M I C  L O S S E S .

T h e  l i a b i l i t y  o f  e a c h  d e f e n d a n t  f o r  n o n e c o n o m i c  l o s s e s  s h a l l  h e  
s e v e r a l  o n l y  a n d  s h a l l  n o t  b e  j o i n t ,  a n d  e a c h  d e f e n d a n t  s h a l l  b e  
l i a b l e  o n l y  f o r  t h e  a m o u n t  o f  n o n e c o n o m i c  l o s s e s  a l l o c a t e d  t o  t h e  
d e f e n d a n t  i n  d i r e c t  p r o p o r t i o n  t o  t h e  d e f e n d a n t ' s  p e r c e n t a g e  o f  
r e s p o n s i b i l i t y  ( a s  d e t e r m i n e d  b y  t h e  t r i e r  o f  f a c t ) .
S E C .  2 0 4 .  U N I F O R M  S T A T U T E  O F  L I M I T A T I O N S .
( a )  I n  G e n e r a l :  N o  m e d i c a l  m a l p r a c t i c e  c l a i m  o r  m e d i c a l  p r o d u c t  

l i a b i l i t y  c l a i m  m a y  Ix* i n i t i a t e d  a f t  *r t h e  e x p i r a t i o n  o f  t h e  2 - y e a r  
p e r i o d  t h a t  b e g i n s  o n  t h e  e a r l i e r  o f  t h e  d a t e  w h i c h  t h e  a l l e g e d  
i n j u r y  t h a t  i s  t h e  s u b j e c t  o f  s u c h  a c t i o n  w a s  d i s c o v e r e d  o r  t h e  
d a t e  o n  w h i c h  s u c h  i n j u r y  s h o u l d  r e a s o n a b l y  h a v e  b e e n  d i s c o v e r e d ,  
b u t  i n  n o  e v e n t  a l t e r  t h e  e x p i r a t i o n  o f  t h e  4 - y e a r  p e r i o d  t h a t  
b e g i n s  o n  t h e  d a l e  t h e  a l l e g e d  i n j u r y  o c c u r r e d .

(b >  E x c e p t i o n  l o r  M i n o r s :  I n  t h e  c ;lsc o f  a n  a l l e g e d  i n j u r y  
s u f f e r e d  b y  a  m i n o r  w h o  h a s  n o t  a t t a i n e d  6  y e a r s  o f  a g e .  n o  m e d i c a l  
m a l p r a c t i c e  l i a b i l i t y  c l a i m  o r  m e d i c a l  p n x l u c t  l i a b i l i t y  c l a i m  m a y  
b e  b r o u g h t  a l t e r  t h e  e x p i r a t i o n  o l  t h e  2 - y e a r  p e r i o d  t h a t  b e g i n s  o n  
t h e  d a t e  t h e  a l l e g e d  i n j u r y  t h a t  i s  t h e  s u b j e c t  o l  t h e  a c t i o n  
s h o u l d  r e a s o n a b l y  h a v e  b e e n  d i s c o v e r e d ,  b u t  i n  n o  e v e n t  a l t e r  t h e  
d a t e  o n  w h i c h  t h e  m i n o r  a t t a i n s  I t )  y e a r s  o t  a g e .
S E C  2 0 5 .  S P E C I A L  P R O V I S I O N  ! O R  C E R T A I N  O B S T E T R I C  S E R V I C E S
( . 0  I n  G e n e r a l :  I n  t h e  c a s e  o f  u  m e d i c a l  m a l p r a c t i c e  c l a i m  o r  

m e d i c a l  p r o d u c t  l i a b i l i t y  c l a i m  r e l a t i n g  t o  s e r v i c e s  p r o v i d e d  
d u r i n g  l u h i  r  o r  I h e  d e l i v e r y  o l  a  b a b y ,  i f  t h e  d e f e n d a n t  h e a l t h  
c a r e  p r o f e s s i o n a l  d i d  n o t  p r e v i o u s l y  t r e a t  t h e  p l a i n l i l l  f o r  t h e  
p r e g n a n c y ,  t h e  t r i e r  o l  t a c t  m a y  n o t  f i n d  t h a t  t h e  d e f e n d a n t  
c o m m i t t e d  m a l p r a c t i c e  a n d  m a y  n o t  a s s e s s  d a m a g e s  a g a i n s t  t h e  
d e f e n d a n t  u n l e s s  t h e  m a l p r a c t i c e  i s  p r o v e n  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e

( h )  A p p l i c a b i l i t y  t o  G r o u p  P r a c t i c e s  o r  A g r e e m e n t s  A m o n g  
P r o v i d e r s :  F o r  p u r p o s e s  o l  s u b s e c t i o n  l a ) ,  a  h e a l t h  c a r e  
p r o f e s s i o n a l  s h a l l  b e  c o n s i d e r e d  t o  h a v e  p r e v i o u s l y  t r e a t e d  a n  
i n d i v i d u a l  f o r  a p r e g n a n c y  it  t h e  p r o f e s s i o n a l  i s  a m e m b e r  o l  a 
g r o u p  p r a c t i c e  w h o s e  m e m b e r s  p r e v i o u s l y  t r e a t e d  t h e  i n d i v i d u a l  l o r



t h e  p r e g n a n c y  o r  i s  p r o v i d i n g  s e r v i c e s  t o  t h o  i n d i v i d u a l  d u r i n g  
l a b o r  o r  t h e  d e l i v e r y  o f  a  b a b y  p u r s u a n t  t o  a n  a g r e e m e n t  w i t h  
a n o t h e r  p r o f e s s i o n a l .
S E C .  2 0 6 .  U N I F O R M  S T A N D A R D  F O R  D E T E R M I N I N G  N E G L I G H N C I

( a )  S t a n d a r d  o l  R e a s o n a b l e n e s s :  E x c e p t  a s  p r o v i d e d  in  s u b s e c t i o n
( b ) ,  a  d e f e n d a n t  n a y  n o t  b e  f o u n d  t o  h a v e  c o m m i t t e d  m a l p r a c t i c e  
u n l e s s  t h e  d e f e n d a n t ' s  c o n d u c t  a t  t h e  t i m e  o f  p r o v i d i n g  t h e  h e a l t h  
c a r e  s e r v i c e s  t h a t  a r e  t h e  s u b j e c t  o f  t h e  a c t i o n  w a s  n o t  r e a s o n a b l e .

( b )  A c t i o n s  B r o u g h t  U n d e r  S t r i c t  L i a b i l i t y :  S u b s e c t i o n  ( a )  s h a l l  
n o t  a p p l y  t o  a n y  a c t i o n  in  w h i c h  t h e  c l a i m a n t  a s s e r t s  t h a t  t h e  
d e f e n d a n t  i s  l i a b l e  u n d e r  a  t h e o r y  o f  s t r i c t  l i a b i l i t y .
S E C .  2 0 7 .  R E S T R I C T I O N S  O N  P U N I T I V E  D A M A G E S  R E L A T I N G  T O  

DICAL
P R O D U C E  L I A B I L I T Y  C L A I M S .

( a )  R e s t r i c t i o n s  f o r  A p p r o v e d  P r o d u c t s  o r  D e v i c e s :
( 1 )  I n  g e n e r a l :  P u n i t i v e  d a m a g e s  o t h e r w i s e  p e r m i t t e d  b y  

a p p l i c a b l e  l a w  s h a l l  n o t  b e  a w a r d e d  w i t h  r e s p e c t  t o  a n y  m e d i c a l  
p r o d u c t  l i a b i l i t y  c l a i m  a l l e g e d  a g a i n s t  a  m e d i c a l  p r o d u c t  
p r o d u c e r  i f -

( A )  t h e  d t u g  o r  d e v i c e  t h a t  i s  t h e  s u b j e c t  o f  s u c h  c l a i m —
( i )  w a s  s u b j e c t  t o  a p p r o v a l  u n d e r  s e c t i o n  5 0 5  o r  

p r e m a r k e t  a p p r o v a l  u n d e r  s e c t i o n  5 1 5  o f  t h e  F e d e r a l  
F o o d .  D r u g ,  a n d  C o s m e t i c  A c t  b y  t h e  F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  w i t h  r e s p e c t  l o ­

t i )  t h e  s a f e t y  o f  t h e  f o r m u l a t i o n  o r  p e r f o r m a n c e  o f  t h e  a s p e c .  o l
t h e  d r u g  o r  d e v i c e ;  o r

( I I )  t h e  a d e q u a c y  o f  t h e  p a c k a g i n g  o r  l a b e l i n g  o l  t h e  d r u g  o r  
d e v i c e ,  a n d

( i i )  w a s  a p p r o v e d  b y  t h e  F o o d  a n d  ' u g  
A d m i n i s t r a t i o n ;  o r

( B )  t h e  d r u g  o r  d e v i c e  i s  g e n e r a l l y  r e c o g n i z e d  a s  s a l e  
a n d  e f f e c t i v e  p u r s u a n t  t o  c o n d i t i o n s  e s t a b l i s h e d  b y  t h e  
F o o d  a n d  D n i g  A d m i n i s t r a t i o n  a n d  a p p l i c a b l e  r e g u l a t i o n s ,  
i n c l u d i n g  p a c k a g i n g  a n d  l a b e l i n g  r e g u l a t i o n s

( 2 )  E x c i  M io n  in  c a s e  o f  w i t h h e l d  i n f o r m a t i o n ,  
m i s r e p r e s e n t a t i o n ,  o r  i l l e g a l  p a y m e n t :  T h e  p r o v i s i o n s  o l  
p a r a g r a p h  ( I ) s h a l l  n o t  a p p l y  i f  it i s  d e t e r m i n e d  o n  t h e  b a s i s  
o f  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e  m e d i c a l  p i  . d u c t  
p r o d u c e r —

t A )  w  i t h h e l d  f r o m  o r  m i s r e p r e s e n t e d  t o  t h e  F o o d  a n d  D r u g  
A d m i n i s t r a t i o n  i n f o r m a t i o n  c o n c e r n i n g  s u c h  d r u g  o r  d e v  i c e  
t h a t  i s  r e q u i r e d  t o  b e  s u b m i t t e d  u n d e r  t h e  F e d e r a l  F o o d .
D r u g ,  a n d  C o s m e t i c  A c t  o r  s e c t i o n  3 5 2  o f  t h e  P u b l i c  H e a l t h  
S e r v i c e  A c t  t h a t  i s  m a t e r i a l  a n d  r e l e v a n t  t o  t h e  a c t i o n ;  o r  

( I D  m a d e  a n  i l l e g a l  p a y m e n t  t o  a n  o f f i c i a l  o t  t h e  F o o d  
a n d  D r u g  A d m i n i s t r a t i o n  f o r  t h e  

p u r p o s e  o f  s e c u r i n g  a p p r o v a l  o f  t h e  d r u g  o r  d e v i c e  
t b )  S e p a r a t e  P r o c e e d i n g  T o  D e t e r m i n e  P u n i t i v e  D a m a g e s :

( I  i C o n s i d e r a t i o n s :  A t  t h e  r e q u e s t  o f  a  m e d i c a l  p r i n t  n e t  
p r o d u c e r  i n  a  h e a l t h  c a r e  l i a b i l i t y  a c t i o n  in  w h i c h  a  m e d i c a l  
p r o d u c t  l i a b i l i t y  c l a i m  i s  a l l e g e d  a g a i n s t  t h e  p r o d u c e r ,  t h e  
t r i e r  o f  l u c t  s h a l l  c o n s i d e r  i n  a  s e p a r a t e  p t o c e e d m g -

( A |  w h e t h e r  p u n i t i v e  d a m a g e s  a r e  t o  h e  a w a r d e d  a n d  t h e  
a m o u n t  o f  t h e  a w a r d ;  o i



( B )  i h c  a m o u n t  o f  p u n i t i v e  d a m a g e s  f o l l o w i n g  a  
d e t e r m i n a t i o n  o f  p u n i t i v e  l i a b i l i t y .

( 2 )  E v i d e n c e :  I f  a  s e p a r a t e  p r o c e e d i n g  i s  r e q u e s t e d  in  
a c c o r d a n c e  w i t h  p a r a g r a p h  ( 1 ) .  e v i d e n c e  r e l e v a n t  o n l y  t o  t h e  
c l a i m  o f  p u n i t i v e  d a m a g e s  ( a s  d e t e r m i n e d  b y  a p p l i c a b l e  S t a t e  
l a w )  s h a l l  b e  i n a d m i s s i b l e  i n  a n y  p r o c e e d i n g  t o  d e t e r m i n e  
w h e t h e r  c o m p e n s a t o r y  d a m a g e s  a r e  t o  b e  a w a r d e d  t o  t h e  c l a i m a n t .

( c )  C r i t e r i a  l o r  D e t e r m i n i n g  A m o u n t  o l  P u n i t i v e  D a m a g e s :  S u b j e c t  
l o  t h e  l i m i t a t i o n  o n  p u n i t i v e  d a m a g e s  p r o v i d e d  in  s e c t i o n  2 0 2 ( e ) .  
a l l  r e l e v a n t  e v i d e n c e  s h a l l  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  a m o u n t  
o f  p u n i t i v e  d a m a g e s  a s s e s s e d  w i t h  r e s p e c t  t o  a  m e d i c a l  p r o d u c t  
l i a b i l i t y  c l a i m ,  i n c l u d i n g - *

( 1 ) t h e  f i n a n c i a l  c o n d i t i o n  n l  t h e  m e d i c a l  p r o d u c t  p r o d u c e r ;
( 2 )  t h e  s e v e r i t y  o f  t h e  h a r m  c a u s e d  b y  t h e  c o n d u c t  o f  t h e  

m e d i c a l  p r o d u c t  p r o d u c e r ;
( 3 )  t h e  d u r a t i o n  o l  t h e  c o n d u c t  o r  a n y  c o n c e a lm e n t  o f  t h e  

c o n d u c t  b y  t h e  m e d i c a l  p r o d u c t  p r o d u c e r ;
( 4 )  t h e  p r o f i t a b i l i t y  n l  t h e  c o n d u c t  t o  t h e  n  e d i c a l  p r o d u c t  

p r o d u c e r ;
( 5 )  t h e  n u m b e r  o f  p r o d u c t s  s o l d  b y  t h e  m e d i c a l  p r o d u c t  

p r o d u c e r  o l  t h e  k i n d  c a u s i n g  t h e  h a r m  c o m p l a i n e d  o l  b y  t h e  
c l a i m a n t ;

( h )  a w a r d s  o f  p u n i t i v e  o r  e x e m p l a r y  d a m a g e s  t o  p e r s o n s  
s i m i l a r l y  s i t u a t e d  l o  t h e  c l a i m a n t ;

( 7 )  p r o s p e c t i v e  a w a r d s  o l  c o m p e n s a t o r y  d a m a g e s  l o  p e r s o n s  
s i m i l a r l y  s i t u a t e d  t o  t h e  c l a i m a n t ;

( X )  a n y  c r i m i n a l  p e n a l t i e s  i m p o s e d  o n  t h e  m e d i c a l  p r o d u c t  
p r o d u c e r  a s  a  r e s u l t  o f  t h e  c o n d u c t  c o m p l a i n e d  o l  b y  t h e  
c l a i m a n t ;  a n d

( ‘ >r t h e  a m o u n t  o f  a n y  c i v i l  f i n e s  a s s e s s e d  a g a i n s t  t h e  
d e f e n d a n t  a s  a  r e s u l t  o l  t h e  c o n d u c t  c o m p l a i n e d  o f  b y  t h e  
c l a i m a n t .

S i r .  2 0 X. J U R I S D I C T I O N  ( ) ! • ' M - D I - K A I .  C O I  R  I S .
T h e  d i s t r i c t  c o u r t s  o f  t h e  I  n i t e d  S l a t e s  s h a l l  n o t  h a v e  

j u r i s d i c t i o n  o f  a n y  h e a l t h  c a r e  l i a b i l i t y  a c t i o n  b a s e d  o n  s e c t i o n s  
1 3 3 1  o r  1 3 3 7  o f  t i t l e  2 X .  U n i t e d  S t a t e s  C o d e  
S i r .  2 < W .  I ’ R I T M I T I O N
t a t  I n  G e n e r a l :  T h i s  t i t l e  s u p e r s e d e s  a n y  S t a t e  l a w  o n l y  l o  t h e  

e x t e n t  t h a t  t h e  S t a t e  l a w  p e r m i t s  t h e  r e c o v e r y  b y  a  c l a i m a n t  o r  t h e  
a s s e s s m e n t  a g a i n s t  a  d e f e n d a n t  o l  a  g r e a t e r  a m o u n t  o l  d a m a g e s ,  
p e r m i t s  t h e  a w a r d i n g  o l  a  g r e a t e r  a m o u n t  o f  a t t o r n e y  s' l e e s ,  
e s t a b l i s h e s  a  l o n g e r  p e r i o d  d u r i n g  w h i c h  a  m e d i c a l  m a l p r a c t i c e  
c l a i m  o r  m e d i c a l  p r o d u c t  l i a b i l i t y  c l a i m  m a y  h e  i n i t i a t e d ,  o r  
e s t a b l i s h e s  a  l e s s  s t r i c t  s t a n d a r d  o l  p r o o f  l o r  d e t e r m i n i n g  w h e t h e r  
a  d e f e n d a n t  h a s  c o m m i t t e d  m a l p r a c t i c e ,  t h a n  t h e  p r o v i s i o n s  o l  i l u s  
t i t l e .

l b )  K f f e c i  o n  S o v e r e i g n  I m m u n i t y  a n d  C h o i c e  o f  I . a w  o r  V e n u e  
N o t h i n g  in  t h i s  t i t l e  s h a l l  b e  c o n s t r u e d  t o - *

( I ) w a i v e  o r  a l l e c t  a n y  d e f e n s e  o f  s o v e r e i g n  i m m u n i t y  
a s s o r t e d  b y  a n y  S t a l e  u n d e r  a n y  p r o v i s i o n  o f  l a w ;
1 2> w a i v e  o r  a l l e c t  a n y  d e f e n s e  o f  s o v e r e i g n  i m m u n i t y  

a s s e r t e d  b v  t h e  U n i t e d  S t a l e s ;
( 3 )  a f f e c t  t h e  a p p l i c a b i l i t y  o l  a n y  p r o v i s i o n  o l  t h e  f o r e i g n  

S o v e r e i g n  I m m u n i t i e s  A c t  o l  l ‘ >7(».



( 4 )  p r e e m p t  S t a t e  c h o i c e - o f - l a w  r u l e s  w i t h  r e s p e c t  t o  c l a i m s  
b r o u g h t  b y  a  f o r e i g n  n a t i o n  o r  a  c i t i z e n  o f  a  f o r e i g n  n a t i o n ;  o r

( 5 )  a f f e c t  t h e  r i g h t  o f  a n y  c o u r t  t o  t r a n s f e r  v e n u e  o r  t o  
a p p l y  t h e  l a w  o f  a  f o r e i g n  n a t i o n  o r  t o  d i s m i s s  a  c l a i m  o f  a  
f o r e i g n  n a t i o n  o t  o f  a  c i t i z e n  o l  a  f o r e i g n  n a t i o n  o n  t h e  
g r o u n d  i n  i n c o n v e n i e n t  f o r u m .
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F O R M  19 (0 / B 9 )

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

P l a i n t i f f  (fi),

M.D. atxi 
'TtANA HOSPITAL AJASitt, INC.,

Defendant, (y) .

Cann No. 3AN-9)-Gf.99______   C i v i l .

N O T I C E  O F  T H E  F I L I N G  OF  
E X P E R T  A D V I S O R Y  P A N E L ' S  

RE P O R T ( S )

TO: A t t o r n e y s / p a r t i e s  of r e c o r d

d e c e i v e d

PE8 2 /' 15SP 
LIBBEY a s u d d o c k

Y o u  a r c  h c r o b y  n o t i f i e d  that, tho E x p o r t  A d v i s o r y  P a nel 
h a s  f i l e d  i t s  Roport. (s) i n  t.he a b o v o - c a p t i o n e d  a c t i o n ,  p u r s u a n t  
- o  A.;' ..  0 9 . S S . 5 3 6 .  A c o p y  of t h e  p a n e l ' s  R e p o r t  ( s )  a c c o m p a n i e s

".Lis N o t i c e .

C a s s e t t e  t a p e ( s )  o r  w r i t t e n  s t a t e m e n t ( s )  s u b m i t t e d  by  
" h * panel w i t h  t h *  R o p o r t ( s )  w i l l  bo  h e l d  I n  t h o  c o u r t  - i l c  f o r  

r r e v i e w  u p o n  r e q u e s t .

T h i s  medical m a l p r a c t i c e  a c t i o n  w i l l  n o  l o n g e r  b e  h e l d  

• <i irate f r o m  t h e  o t h e r  c i v i l  c a r .*  tiles.

D A T E D  thi*24th_ day o f  February__________. 1922____•

1 C L E R K  O F  C O U R T

By
' . n c l o n u r e n :  R e p o r t  ( s )

'>oscr 1 p t i o n  o f  C a s s e t t e  (r.) / S t a t e m e n t  ( n ) : 

n : ro-(Mr r o t  t o o f  in t e r v iews with £T*:
i ricTIIa Reeves# R.N.
T h i s  i s  t:o c e r t i f y  t h a t  on  . • ? a  
c o p y  o f  t h i n  N o t i c e  was  s e n t  t o  t h o  
i t l - o r n e y o / p a r t i o s  o f  r e c o r d :
^L.  • -
a n d  p r o f ’e s H i o r w i l  a s s o c i a t i o n :

( A x ,  < *--------
D e p u t y  C l o t h

D e p u t y  Ciorlr



3 1 -1 9 9 5  I t . : 33 FROM TO 19075-661035 F.U. 
r v r m  t .•

0 ' O R T P Y  T H E  E X P E R T  A P V l S U R_.lA»Nli

t Ji*I), and Hirtvinn lioroita 1 A1 ruir.a#* inc.

C i v i l  

M.D.

C A S E  N A ME:

C A S K  N U M B E R :  * 3AN-91-6G39 

«# •' C
R E P O R T  O N  D E F E N D A N T :

T h e  export: a d v i s o r y  p a n e l  in the a b o v e - r e f e r e n c e d  cane# b o i n y  d u l y  
a p p o i n t e d #  has. r e v i e w e d  all the m e d i c a l  r o c o r d n  a n d  e x h i b i t s  p r o v i d e d  
b y  t h e  p a r t i e s  a n d  m u k e y  the f o l l o w i n g  r e p o r t  o n  the a b o v e - n a m e d  

d e f e n d a n t #  p u r s u a n t  to A l a s k a  S t a t u t e  0 9 . 5 5 . 5 3 6 .

Q U E S T I O N :

A N S W E R :

W h a t  w a n  tho d i s o r d e r  f o r  w h i c h  the p l a i n t i f f  ca.'.c 

to m e d i c a l  c a r e ?

Painful right knee - possibly uucondary to the patella j/.^r.cy 

rft:n to a torn meniscus.

Q U E S T I O N :  W h a t  w o u l d  h a v e  b c u n  the p r o b a b l e  o u t c o m e  with:.at

m e d i c a l  c a r e ?

Probable continued painful r»yht r.r.eo.



jH ll- .ii- iiW  id> jo  rr.uri 
.Oif’REk’OKl-, ravjo 
•jr C A S K  N U M B E R :  _ 3 M ^ 9 ^ 6 8 ^  

D E F E N D A N T :

Q U E S T I O N : 

A N S W E R :  - •* tf

W as t h o  

Y e a .

t r e a t m e n t  J.elucte.1 appropriate; lot che case;

Q U E S T I O N : 

A N S WER:

Bid a n  I n j u r y  a r i s e  f r o m  t h e  m e d i c a l  c u r e ?

You.
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• REPORT, P a g e  t h r r ^
C A S E  H U M B E R :  3AN-« j a - 6 6 8 9  _  C i v i l
D E F E N D A N T : M K f r  M . D._____ .

«
Q U E S T I O N :  _ I f  a n  i n j u r y  did a r i s e  f r o m  the mudica.l care,

** " v* w h a t  is the n a t u r e  . a n d - e x t e n t  o f  the m e d i c a l  inju*

A N S W E R :  The incorrect knee was operated upon. This caused the pci11•
surgical pain and secondary weakness in that, log requiring 
rehabilitation. It would be anticipatod that the fvtlicnt. 
r.lfould rocover tram this surgical procedure.

Q U E S T I O N :  If a n  inj u r y  d i d  a r i s e  trom t h o  m e d ical care,
w h a t  s p e c i f i c a l l y  c a u s e d  the m o d i c a l  i n j u r y ?

A N S W E R :  Surgical proc.v<duro was performed cn the incorrect leg.



A U '- jr r r u i i
• <■'.&? report, P a g e  tour.

C A G E  N U M B E R :  3A^ 1 - G 6 8 9  Civil

D E F E N D A N T :  - x a t m ^ t t S M P r

I o 1 ?U I '. o t -»0 ■ . I *(

Q U E S T I O N j  .• c 

A ilGW ER *

If a n  i n j u r y  d i d  a r i s e  f r o m  thu medical, care, 
tar. t h e  m e d i c a l  i n j u r y  c a u s e d  b y  u n s k i l l f u l  care?

No.

Q U E S T I O N :

A N S W E R :

If a  m o d i c a l  i n j u r y  h a d  n o t  o c c u r r e d ,  h o w  w o u ld  
tho p l a i n t i f f s  c o n d i t i o n  d i f f e r  f r o m  the 
p l a i n t i f f s  p r e s e n t  c o n d i t i o n ?

This ifi untoown sine* the pr coper at ive condition of tiu:* 
left, to ec a;xi leg is not known and cannot be c o l o r e d  with 
the present testing information.

D A T E D January /±Q ,y \  {j92

n o l  M o m b n r

i l U U _________________
p a n e l  Member

/Panel

• • A L L  P A N E L  M E M H E R S  M U S T  S I G N  T H E  R E P O R T ,  U N L E S S  DISSENTING 
R E P O R T S  A R E  F I L E D .

• • • C O M P L E T I O N  O F  A T T A C H M E N T  MA" IS M A N D A T O R * .



KfiPORT, P a g e  s i x . ^
C A S K  N U M B E R :  3AN-9X-o689^  ̂ C.ivj.1

D E F E N D A N T :  M.D-____

' ■ a l l  e x h i b i t s  e x a m i n e d  by p a n e l  t h a t  
v •• V- Xr e  n o t  r e p r o d u c i b l e  on PAPER, SUCH 

AS X-R A Y S , SLIDES, M O D E L S E T C . _____



I 6 ! 4 u  hPCll'l lu 1 -uJ . i..

^-\ A T T A C H M E N T  "A"“ —» ■ ■ I .»• ■ ■ ■■■»•
R E P O R T ,  Fa<je L'lve.
CASK NUMBER : 3AN-91-6689 
D E F E N D A N T :

C i v i l
M .D .

P E R S O N S I N T E R V I E W E D  B Y  E X  P g R T P A N El.

R E M I N D E R : ,  Yo.u m u s t  m a i n t a i n  a r e c o r d i n g  of a n y  t e s t i m o n y  or 
s t a t e m e n t s  oJJ w i t n e s s  a n d  you m u s t  f i l e  c o p i n u  of all Lai 
e t a t o m a n t u  w i t h  y o u r  report.

X .
2 .

M.D. - January 29,1992 

Priscilla Rouvcu R.N. January 29, 1992

4.

5.

6. 

7.

0. 

9. 

1 0  .

1.

2 .

3.

A L L  T R E A T I S E S  O H  M E D I C A L  L I T E R A T U R E  
R E F E R E N C E D B Y  T H E * E X P E RT  A D V I S O R Y  P A N E L

Modical Records provided by M r . John Sixidixrk 

t-todical Records provided by Mr. Sigurd E. Murphy 

Medical Records provided by Ti.voLhy J. I«nl»

G,

7.

U<

9

10
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KcCEIVED MAR 1 7 1995

G r c c l i n g s ,  A I . E C  m e m b e r :

I n  t h i s  p a c k e t ,  y o u  w i l l  f i n d  r e c e n t  p u b l i c a t i o n s  o n  i s s u e s  r a n g i n g  f r o m  p r i s o n  o v e r c r o w d i n g  t o  
t e l e c o m m u n i c a t i o n s  r e g u l a t i o n .  W e  h a v e  a l s o  i n c l u d e d  r e m a r k s  m a d e  b y  U . S .  S p e a k e r  o t  t h e  
H o u s e  N e w t  G i n g r i c h  ( R - G a . )  d u r i n g  t h e  o r i e n t a t i o n  f o r  f r e s h m e n  R e p u b l i c a n  c o n g r e s s m e n .  
Y o u  w i l l  n o t e  i n  t h e  s p e e c h  n u m e r o u s  r e f e r e n c e s  t o  d e c e n t r a l i z e d  g o v e r n m e n t ,  f r e e  e n t e r p r i s e  
a n d  e m p o w e r m e n t .  T h e  n e w  S p e a k e r  p r o v i d e s  c r i t i c a l  i n s i g h t s  i n t o  t h e  n e w  c o n g r e s s i o n a l  
l e a d e r s h i p  a n d  t h e  p o l i c i e s ,  m a n y  o f  w h i c h  a r c  p a n  o f  t h e  A  L H C  a g e n d a ,  w h i c h  t h e y  a r c  
a d v o c a t i n g .

I n  t h e  S t a t e  F a c t o r  e n t i t l e d  C o n d i t i o n a l  E a r l y  R e l e a s e ,  A L F . C  r e s e a r c h e r s  s h o w  t h e r e  i s  a  
w o r k a b l e  s o l u t i o n  t o  t w o  p r o b l e m s  w h o s e  a n s w e r s  s e e m  t o  b e  in  o p p o s i t i o n .  T h e y  d e m o n s t r a t e  
t h a t  t h e r e  i s  i n d e e d  a w a y  t o  e a s e  p r i s o n  a n d  j a i l  o v e r c r o w d i n g  w h i l e  k e e p i n g  v i o l e n t  c r i m i n a l s  
o f f  i h c  s t r e e t s .

I n  T h e  S t a t e  F a c t o r ,  T h e  I m p a c t  o f  C o m p e t i t i o n  o n  U n i v e r s a l  S e r v i c e  i n  t h e  L o c a l  

T e l e c o m m u n i c a t i o n s  M a r k e t p l a c e ,  s o n  w i l l  l e a r n  w h y  g o v e r n m e n t s  s h o u l d  a l l o w  t h e  
i n d u s t r y  t o  d e v e l o p  a n d  c o m p e t e  i n  o p e n  m a r k e t s ,  w h e r e  it f l o u r i s h e s .  H u t  t o  a c c o m p l i s h  t h i s ,  
c h a n g e  i s  r e q u i r e d  i n  t h e  r e g u l a t o r y  s t r u c t u r e .

R o u g h l y  3 0  s t a t e s  h a v e  e n a c t e d  l a w s  r e q u i r i n g  s t u d e n t s  i n  c e r t i f i e d  p u b l i c  a c c o u n t a n t  p r o g r a m s  
t o  t a k e  im  a d d i t i o n a l  3 0  h o u r s  o f  c o l l e g e  c r e d i t  in  o r d e r  t o  g r a d u a t e .  I n  T h e  S t a t e  F a c t o r ,  T h e  

1 5 0  H o u r  l . a w ,  A L E C  i l l u s t r a t e s  h o w  t h e  l a w  h u r t s  s t u d e n t s ,  a c c o u n t i n g  f i r m s ,  t a x p a y e r s ,  
a n d  e v e n t u a l l y  c o n s u m e r s .

A L E C  P r o c e e d i n g s  f e a t u r e s  s p e e c h e s  m a d e  a t  t h e  1 9 9 3  A n n u a l  M e e t i n g  i n  T r a v e r s e  C i t y ,  
M i c h i g a n ,  t h e  1 9 9 3  N a t i o n a l  O r i e n t a t i o n  C o n f e r e n c e  a m i  t h e  1 9 9 4  N a t i o n a l  l e a d e r s h i p  S u m m i t  
o n  E c o n o m i c  G r o w  th  i n  S a n  A n t o n i o .  T e x a s .

A s  u s u a l .  I a m  c o n f i d e n t  y o u  w i l l  f i n d  a l l  t h e  i n f o r m a t i o n  u s e f u l  i n  f u l f i l l i n g  y o u r  l e g i s l a t i v e  
d u t i e s .
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The world is in a period of transilion of historic proportions. Across the planet middle class voters are shaking 
governments with their outspoken discontent and unhappiness. Voter dissatisfaction is translating into political 
unpopularity and then political unpopularity is translating into defeat, even collapse ol governments. From tho fall 
ol the Soviet empire to the replacement ol tho Italian postwar political system, tho anmhalation of tho French 
Socialists, the virtual elimination ot tho Canadian governing party, (which fell from 153 seals to two seats in the 
1993 election), to the replacement of tho LDP as the governing parry of Japan after a 38 year monopoly of power, 
again and again tho working .mddlo class is displaying ns> anger and dissatisfaction by punishing governments
Hero in tho United States Ihe same kind ot voter dissatisfaction powers the term limits movement (77% public 
support) Iho Untied We Sland effort and the Ross Perot presidential candidacy (19%. one of tho highest third part 
votes in ovor a century), tho election of Republicans tho the Now York. Los Angotos, and Jersey City mayoralties 
and tho rebellion against governmen* interference in the West and against property tax mcreasos in tho Midwest 
and East
The challenge to political leaders is to find solutions that actually give voters some hope that their lives will 
improve Promises based on madcquato or wrong analysis oro not solutions They are merely campaign slogans 
bound to fail and thus increase cynicism and alienation
Tho failuro of politicians in America and across tho planet has not been a failure of money or courage. II has been 
an intellectual failure of the postwar political system that is now obsolete and incapable of regenerating itself.
The current failuro of governments is nol inevitable and it need not be long lasting Tho voters do not need to 
adjust to malaise, or become dramatically more pationt. or lowor thoir standards and expectations (all pleas from 
political elites who have failed and would like to lower tho curve for measuring Iho success ol government, asking 
the voters to behave like the SAT board and pretend that incompetence and nonpcrformanco should bo scored 
higher because, “times have changed*)
Wo need a generation ol leadership that recognises our current problems ore largely intellectual and that wc nood 
now ideas Even moro importantly, we neod a new framework for Iheso ideas, (what Thomas Kuhn called a 
Paradigm Shift in The Sfruclure.of Scientific Revolutions)
An easy way to contrast tho timidity ol tho failed potitir-a' oiitos and tho boldness and comprehensiveness of 
thought noodod for successful teadersh.p in our generation is (no difference between the words reform and 
replace

The esoigod ofitos ol the old order want to reform the* failing governments These futilo reform efforts invanably 
»nvo vo b*gger bureaucracies and higher taxes They inevitably load to poorer services at a fvghor cost and 
cioai a voter discontent
New leadership recognizes that tho obsolete, failing, current system needs lo bo replaced, nol reformed New 
leadership recognizes that the current wotfaro state structure of government is built on an industrial ora model 
withm a nation state economy on social workor assumptions that havo cleaiiy failed Raising taxes to try to 
improve Ihe obsolcle is simply throwing money a* ay. increasing tf»e ngony and lengthening the political financial 
burden on thoso who work more to earn loss



homo pay and tho greatest range of options wo will have to bo very market-oriented, very ontreprenurial, vory 
focused on tho requirements of tho competition. This will require rethinking litigation, regulation, taxation, educa­
tion, and tho dolivory systems and buroaucrac'os ol government to roshapo oach so it contributes to, rather than 
undorminos, our ability to compete in a world market.
3 Tho welfare state has tailed. It is impossible to maintain civilization with twelve-year-olds having babies, 
fifteen-year-olds killing each othor, soventoen-year-olds-dying of AIDS and eighteen-year-olds receiving diplo­
mas they cannot road. A'l these things are happening in America today and Amorican civilization is decaying 
Tho Great Society experiment in replacing families with social workers, the work ethic with government pay 
ments, tho neighborhood with a public housing bureaucracy and police with social workers has simply failed. We 
must replace the welfare state with an opportunity society dodicatcd to rebuilding personal strength, tho family 
structure, tho fabric of community, and tho energetic pursuit of happiness which is at tho core of American 
civilization.
4 The combination ot Iho third wave information revolution, iho oconomic pressures of tho emerging world 
market, the failures and dangers of tho collapsing welfare slate, and Ihe bankrutcy of Iho post-intellectual elite of 
the old order have led to a level of citizen alienation that may be deeper than anything America has seen since tho 
American revolution From term limits to ratings of Congress to virtually universal cynicism and contempt for both 
the process of self government and tho people who participate in it, tho simple fact is that Americans feol alien­
ated, unrepresented, and in many ways betrayed by those to whom they have loanod power Inventing tho third 
wave of information revolution self government system that rebounds tho voter to thoso entrusted with public 
office may bo one of the most important and most difficult challenges of our time
5 We must find a now path to replace tho welfare state with an opportunity society and »o replace the 
centralized government approach with a dramatically, even radically decentralized approach that relies on oach 
and every cilizen and each community to provide leadership and creativity This requires a deqree of devolving 
power out of Washington that virtually no one has thought through at this point Furthermore, this devolution of 
power cannot |ust be to shift responsibility and resources between Washington and tho State Capitals. It is not 
enough |ust to return powor to stato and local government. We must think through Iho process of returning power 
to local citizens, local voluntary associations, pnvato businesses, and only then to local, slate, and finally federal 
govornmonts
America is now facing a sories of chnngos so profound that only an aroused, informed citizenry will be able to 
think through decido and implement enough changes on a largo enough scale and with enough understanding of 
local conditions and local realities
It is impossible lor a small group of politicians or bureaucrats to understand a country this vast and a people so 
drverso and numerous Only a boldly decemtralized system will bo able to work through the many changes that 
tho third wave information ago and tho world market will make necessary in the next few years
Yet a decentralized system that rolios on citizen leadership and on voluntary activities actually requires a more 
thorough approach to developing principles, tools, habits and values A decentralized system has to have some 
core boiiofs and core principles which are widely understood and agreed to it it is to be effective
Decentralization only works it peopto havo a clear sense of their general direction and the principles, values, 
framework and habits which mark that direction In a very real sense, freedom actually requires more learning, 
more knowledge than slavery As a slavo. you simply do what you are to'd As a freo person, you must havo some 
core framework of thought which onablos you to function offoctively in a freo society
White a core set of idoas is impotant for a free person, iho concept of a core sol of ideas is more important for a 
hoe nation Dotming tho rules of lhr> game Outlining what it means to bo an American Creating a framework of 
expectations so peopto will know what thoir ctvJi/alion expects of them and what rewards they will get if fhey meet 
tho expectations (What Yankelovich called a giving and gottmg contract) Each of these core concepts has to be 
outlined and dearly understood if America is fo work as a society
Precis-Ty because wo want our central government to bo limited in its powers and authority and we want our 
bureaucrats fo stay out ol our life and our neighborhood, it is vital that wo bind our solves by intellectual principles
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Tho world is in a period ot transition of historic proportions. Across the planet middle class voters are shaking 
governments with their outspoken discontent and unhappiness. Voter dissatisfaction is translating into political 
unpopularity and then political unpopularity is translating into defeat, oven collapse of governments. From tho fall 
of the Soviet empire to the replacement of the Italian postwar political system, tho annihalation of the French 
Socialists, the virtual elimination of the Canadian governing party, (which fell from 153 seats to two seats in the 
1993 election), to tho replacement of the LDP as the governing party of Japan after a 38 year monopoly oi power, 
again and again the working middle class is displaying its anger and dissatisfaction by punishing governments.
Here in the United States tho same kind of voter dissatisfaction powers the term limits movement (77% public 
support) the United We Stand effort and the Ross Perot presidential candidacy (19%. one of tho highest third-part 
votes in over a century), the election of Republicans tho the New York, LosAngeles, and Jersey City mayoralties 
and the rebellion against government interference in the West and against property tax increases in the Midwest 
and East.
Tho challenge to political leaders is to find solutions that actually give voters some hopo that their lives will 
improve. Promises based on inadequate or wrong analysis are not solutions. They are merely campaign slogans 
bound to fail and thus increase cynicism and alienation
Tho failuro of politicians inAmerica and across the planet has not been a failuro of money or courage It has been 
an intellectual failuro of the postwar political system that is now obsoloto and incapable of regenerating itself.
The current failure o’ governments is not inevitable and it need nol be long lasting The voters do not need to 
adjust to malaise, or become dramatically more patient, or lower their standards and expectations, (all pleas from 
political elites who have failed and would like to lower tho curvo for measuring tho success of government, asking 
tho voters to behavo like tho SAT board and protend that incompetence and non-performance should be scored 
higher because, *timos havo changed").
Wo need a generation of leadership that recognizes our current problems are largoly intellectual and that wo need 
new ideas. Even more importantly, wo need a new framework for these ideas, (what Thomas Kuhn called a 
Paradigm Shift in The Structure of Scientific Revolutions)
An easy way to contrast tho timidity of Ihe failed political elites and the boldness and comprehensiveness of 
thought needed for successful leadership in our generation is the difference between the words reform and 
repiiico
The beseiged elites of tho old order want to reform their failing governments. Those futile reform efforts invariably 
mvolvo bigger bureaucracies and higher taxes They inevitably lead to poorer services at a higher cost and 
create voter discontent
New leadership recognizes that tho obsoloto, failing, current system needs to bo replaced, not reformed Now 
leadership recognizes that tho curront welforo state structure of government is built on an industnal-ora model 
withm a nation-stato oconomy on social workor assumptions that havo clearly failed Raising taxes lo try to 
improvo the obsoloto is simply throwing money away, increasing the agony and longthomng tho political financial 
burden on those who work moro to earn less



Now leadership must build a now team around new assumptions that are designed to replace rather than reform 
tho wolfaro state. This now framework must take into account the objective realities of the information revolution 
(Tofller's third wave of change), the emerging world market, and tho basic lessons of American civilization that 
havo worked for over 300 years and need to be restudied and reapplied to the emerging new global economic and 
technological realities.
This new intellectual framework has been omerging over tho last quarter century in widely scattered efforts at 
explaining the modern world. Peter Drucker's Tho Age of Discontinuities (1969), Kenneth Boulding’s The MeaO: 
ing of the Twentieth Century (1964), and Alvin and Heidi Toffler's Future Shock (1970), The Third Wave 11980), 
and War and Anti-War (1993), Gcorgo Gilder's Microcosm (1989), Edwards Deming's Out of the Crisis (1982), 
have all outlined the scale of chango we are living through. No one who reads theso works could believe tho 
entire technological and economic framework of our lives can change while somehow tho structuro of govern­
ment can remain the same.
Our job as leaders is to understand this new third wave, information revolution, and the need to compete within a 
pervasive global market and develop a replacement for the welfare state. By combining technological potential 
and economic realities with the classic strengths of American civilization it is possible to develop u new model of 
a successful America that will be dramatically more prosperous, more powerful, and more desirable
Thoro is ovory reason to believe 'hat Americans could livo safely in tho healthiest, most prosperous society on the 
planet with tho highest quality of life, tho best standard of living, and Iho greatest range of choicos.
There is every reason to believe that the next generation could have a greater opportunity to pursue happiness 
than any generation in American history,
Tho economic opportunities and technological opportunity will be available if wo can stop obsolete political elites 
and an obsolete welfare state from blocking tho future and protecting tho past.
This paper is an initial irntroduction to the ideas necessary to replace the welfare state with an opportunity society. 
It is designed for elected officials and would-be elected officials as an introduction to leadership in an age of 
extraordinary chango.
The changes that are coming are so great that no one knows tho answers. That includes this paper. Consider 
this a work in progress open for critique and improvement, and feel free lo send me your ideas and your sugges­
tions
This challenge is so groat that only a team effort can bring about tho franstormation that is needed It is to that 
teamwork and the rewards of that transformation that this paper is dedicated.

I. An analysis, planning, decision and implementation model

Vision
Strategies
Projects (a definable, delegalable achievement)
Tactics (Daily behavior)

II. The five great truths o f our generation.

t Tho information revolution is so powerful that it is the third great wave of change in human history Only
the nso of agnculturo and the rise of industry aro comparable. Atvm Tofller's The Third Wave describes tho 
pervasivo ways in which overy aspect ol life will bo transformed by this revolution Wo m in! rethink society and 
government within tho challenge cl this enormous chango
2 The world market is real and will shape our lives Our childron will compote wiih workers in other coun­
tries the way our parents competed with workers in other American states South China will sot tho price of labor 
for Iho noxt two generations II we want our children to havo tho highest standard of living with tho highost tako-



homo pay and the greatest range ot options we will have to be very market-oriented, very ontreprenurial, very 
focused on the requirements of tho competition, This will require rethinking I ligation, regulation, taxation, educa­
tion, and the delivery systems and bureaucracies of government to reshape each so it contributes to, rather than 
undermines, our ability to compete in a world market.
3. The welfare state has failed. It is impossible to maintain civilization with twelve-year-olds having babies, 
fiftocn-year-olds killing each other, seventeen-yoar-olds-dying of AIDS and oightoon-yoar-olds receiving diplo­
mas they cannot rend All those things are happening in America today and Amoncan civilization is decaying 
Tho Great Society experiment in replacing families with social workers, the work ethic with government p a y ­
ments, the neighborhood with a public housing bureaucracy and police with social v/orkers has simply failed. We 
must replace the welfaro state with an opportunity society dedicated lo rebuilding personal strength, the family 
structure, tho fabric of community, and the energetic pursuit of happiness which is at the core of American 
civilization.
4. Tho combination of the third wave information revolution, the economic pressures of the emerging world 
market, the failures and dangers of tho collapsing welfare state, and the bankrutcy of the post-intellectual elite of 
the old order havo led to a level of citizen alienation that may be deeper than anything America has seen since the 
American revolution. From term limits to ratings of Congress to virtually universal cynicism and contempt for both 
the process of self govcinmcnt and tho people who participate in it, tho simple fact is that Americans feel alien­
ated, unrepresented, and in many ways bctiayed by those to whom they havo loaned power. Inventing tho third 
wave of information revolution self government system that rebounds the voter to those entrusted with public 
office may bo one of the most important and most difficult challenges of our time
5. We must find a now path to replace the welfare state with an opportunity society and to replace tho 
centralized government approach with a dramatically, even radically decentralized approach that relies on each 
and every citizen and oach community to provide leadership and creativity. This requires a degree of devolving 
power out of Washington that virtually no one has thought thiough at this point Furthermore, this devolution of 
power cannot just be to shift responsibility and resources between Washington and tho State Capitals It is not 
enough just to return power to state and local government. We must think through the prncess of returning power 
to local citizens, local voluntary associations, private businesses, and onl'’ then to local, state, and finally federal 
governments,
America is now facing a series ot changes so profound that only an aroused, informed citizenry will bo able lo 
think through, decide and implement enough changes on a large enough scale and with enough understanding of 
local conditions and local realities.
It is impossible for a small group of politicians or bureaucrats to understand a country this vast and a people so 
diverse and numerous. Only a boldly decerntralized system will bo able to work through the many changes that 
the third wave, information age and the world market will mako necessary in the next fow years.
Vet a decentralized system that relies on citizen leadeiship and on voluntary activities actually requires a more 
thorough approach to developing principles, toots, habits and values A decentralized system has to have some 
coro beliefs and core principles which are widely understood and agreed to if it is to bo effective
Decentralization only works if people havo a clear sense of their general direction and the principles, values, 
framework and habits which mark that direction In a very real sense, freedom actually requires more learning, 
moro knowledge than slavery. As a slave, you sin.ply do what you are told As a free persor. you must have some 
coro framework of thought which enables you to function effectively in a free society
Whilo a coro sol of ideas is impotant for a freo person. Iho concept of a coro set of ideas is moro important for a 
freo nation. Defining tho rules of tho game. Outlining what it means io bo an American Creating a framework of 
expectations so people will know what their civilization expects of them and what rewards thoy will got if they moot 
tho expectations (What Yankoiovich called a giving and getting contract) Each of those coro concepts has to bo 
outlined and clearly understood if America is to work as a socioty
Precisely because wo want our central government to bo limited in its powers and authority and we want our 
bureaucrats to stay out of our Mo and our ncighjorhood. it is vital that we bind ourcolvcs by intellectual pr.nciples



III. Vision

Wo must build a prosperous safe America in which every American has a sense of personal strength and unlim­
ited opportunity and in which tho pursuit of happiness has led the American people to create an American nation 
economically, militarily, and morally able to holp tho cntiro human race achieve self government, safely, and 
prosperity. We must build an America in which tho combination of tho opportunities created by tho third wave 
information revolution and the changes requires to be the most productive, competitive nation in the world has 
created an opportunity society with the best health, the best loarning, (ho greatest safety, the highest standard of 
living, the best quality of life, and an empowerment of citizens which has led to the greatest range of personal, 
family, community, and business opportunities in the world.
IV. Leadership for America's 21st Century.

1. Listen-Learn-Helo-Lend is our four step process necessary for leadership in a third wave information 
revolution in America. There will bo no singular leaders directing from abovo. This Icader-team will be tho key 
model and leaders will always begin by listening and learning, then helping and only leading as the fourth step in 
the process.
2. The elected leader has multiple roles of descending importance and they are often the opposite in impor­
tance from the traditional pattern of the welfare state. In order of power and impact they are:
A Visionary definer, agenda setter, and value articulator for tho community Tho leader in the bully pulpit" of
Theodore Roosevelt's phrase
D. Symbol of community power and standing Going to key events sends the signal of status and legitimacy 
Use your office to honor, empower, and strengthen those who are doing what you believe is important
C Recruiter of talent and onorgy and gatherer of community resources to achieve goals you believe in
D Administrator and manager of government Note that in the welfare state managing the government has
crowded out the three most important roles of community leadership Remember that the urgent drives out the 
important. Leadership is forcing the important ahead of the urgent The best book to help you distinguish 
between the urgent and to teach you to delegate the less important so you focus on the more important is Peter 
Drucker's The Effective Execut'VP. You should buy a copy, read it, and reeread it every five years
3. The Jeffersonian model of a free society is the key to understanding why leaders must focus first on 
leading tho community and last on managing the government. In a free society tho vast bulk of ihc energy and 
resources are outside go /ernment, Focusing on managing the bureaucracy actually limits the leader and reduces 
his or her resources The Jeffersonian model deliberately limits government so the other aspects of a free society 
can flourish Jefferson understood that a deliberately limited but effective government could sustain and encour­
age freedom and prosperity but a largo. pervasive government would inevitably crowd out tho elements that are 
vital to a free people Gordc n Woods. a leading intellectual historian of the American Revolution and the Found­
ing Fathers helped me understand this very sophisticated Jeffersonian model ol freedom which is tho basis of tho 
country Alexis Do Tocqueville described in Democracy jn America The Jeffersonian model has four components 
and if any one crowds out or squeezes down the others, the entne process of freedom, prosperity, and safety 
suffers

rather than governmental rules.

1
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Tho loader's job is lo draw upon each ol Iho four sectors as appropriate and to weave them together in a syner­
gistic whole. Only by seeing yourseli as Ihe leader of all four components can you truly draw on all Iho resources 
and strengths of a free society. By overemphasizing the rote of government, the Great Society experiment 
undormined the other three. Somel mes conservatives so ignore the role cf 'irnitod effective government that 
thoy weaken tho potential synergism Economic conservatives often overstate the importance of section three 
while social conservatives '-“nd to focus on one and two.
4. Liston to your community You have in your community peopto and institutions in all four sectors who are 
busy inventing the tools of the third wave information revolution, learning to compote in tho world market and 
seeking to replace the failed welfare state with more effective approaches, listen to them and learn from them. 
Offer to help them in each of your four roles as community leader. Then recruit them to herlp you lead by helping 
you develop the vision, strategies, projects and tactics you need to transform your community fiom the welfare 
state into an opportunity society for all your citizens.
V. T h e  fiv e  b u ild in g  b lo c k s  o l A m e r ic a n  c iv iliz a tio n .

1. Personal Strength Without personal strength it is impossible to maintain a free society. Every policy 
should be examined to see if it increases personal responsibility, productivity, safety, and self-reliance or if it 
undermines them.
2. Entreprenurial Freo Enterprise. The application of personal strength to the pursuit of hupincss by foster­
ing a spitit of "can do" enthusiasm and determination to get tho job done
3. The spirit of innovation and discovery The zest for new ideas, new inventions and new learning, which 
made Benjamin Franklin, Thomas Edison, the Wright brothers . Henry Ford and in our times Bill Gates, Steven 
Spielberg, and Jack Horner are good examples of tho spirit of learning inventing and discovering

A. The system and culture of quality and profound knowledge as developed by Edward Deming 
Deming's systemization of a culture of productivity and teamwork provides a framework for extraordinary break­
through in productivity by virtualy any system in virtually any endeavor. Popularized first in Japan it is in fact 
based in tho Classic American virlues of tho period. *910-1940 (hard work, integrity, committment to achieve­
ment. etc.) Joseph Juran and Phil Cosby aro important contributors to this movement emphasizing somewhat 
different approaches than Deming
5. The lessons of American history American has liberated, empowered, and liberated to pursue happi­
ness more people from more ethnic religious, racial and cultural backgrounds than any other civilization in history 
Yet America's elites insist on seeking answers in European socialism, academic theories, and any other source 
which avoids tho habits and practices of America For over three hundred years America has been successful in 
creating unique opportunities for peopto As a general principle it is useful to begin seeking a solution or thinking 
through a problem by asking how other Americans in othor eras havo solved similar problems or met similar 
challenges.
VI. F u r th e r  s t e p s  to w a rd  r e n e w in g  A m e r ic a n  c iv iliz a tio n .

Since this is dearly a very brief mtroduction to an extraordinarily complex topic you might find it useful to look at 
some of the steps that are being taken to develop these ideas further
1 RenewmgAmoncan civiiiz. Jon Atwcnty hour course taught each Winter at Rhmnhart College in Waleska. 
Georgia The current course >s available on videotape every Wednesday from 1 to 3 PM eastern time on 
National Empowerment Television ( a now satellito cabio channe') The audio and videotape versions are also 
available by calling 1 -800 TO RENEW A now version will be taught in January. 1995 and will be available in 
Washington Congressman Pete Hoekstra } (teaches tho course at Hopo College in Michigan)
2 Tho Tiogross Report A television call in show hosted by Newt Gingrich and Heather Higgins and
Produced by the Progress and Freedom Foundation It is on Irom 10 to 11 PM evi?ry Tuesday evening and 
focuses on new ideas, new inventions, and breakthroughs that make progress possible



3. GOPAC (202-484-2282) a Republican campaign organization that dovclops training tapos, sominars 
and conference calls dedicated to sharing now solutions, new proposals, and now lossons that will help transform 
Ihe welfare state nto an opportunity society.
4. The Congressional Institute (202-547-4600) a nonprolit foundation open to all citizens wtio want to help 
develop the process of self government in the third wave of tho information ago. Every slate and local community 
should consider developing a similar nonprofit (and thcroforo much moro independent, innovative, inexpensive, 
and floxiblo than a government system would bo) institution to work with entrcpronurial activists and inventors to 
dovelop experiments from which will grow the self government and citizon involvomont of the futuro. Jerry Klimer, 
tho head of tho Institute would be glad to share his experiences and insight with both Democratic and Republican 
Legislators.
5- American Civilization a new monthly newspaper that will bo reporting on tho mvontions, ideas solutions
and experiments that will help America make the transition to a third wave information ago country capable of 
competing s iccesfully in the world market with an opportunity society that oilers every citizen full participation in 
tho pursuit of happiness and responsibility of citizenship. Frank Gregorsky. tho cdi'or is looking for both roaders 
and good success stories, you can roach him by phone (202-484-2312), fax. (202-484-9326) or e-mail (PFF ©  
AOL COM).

6 The Progress and Freedom Foundation
7. The American Legislative Exchange Council (ALEC)
8. The Heritage Foundation
9. Project for the Republican Futuro 
10 Americans for Tax Reform

VII. Z o n e s  o f  In v e n tio n  a n d  C re a tiv ity

1. Health
2. Jobs
3. Public Safety
4. Learning
5. The culture and system*- of poverty and violence
6 The patterns of government and bureaucracy
7. Litigation
6. Bureaucracy, regulation and the spirit of speed limits
9 Taxation in tho world market in tho third wavo information ago

VIII L a s t  T h o u g h ts

'Our generation has a rendezvous with destiny' When President Franklin Roosevelt said those words America 
was on tho verge of world War II and our continued freedom required defeating Nazi Germany. Fascist Italy, and 
Imperial Japan Our parents and grandparents rose to tho challenge
After World War II our destiny required us to contain tho Soviet Empire for 45 years until it collapsed Wo rose to 
thochallongo.
Today our destiny is to bo found hero al home Wo cannof aford another generation of decay, violence, and 
dospair. Our generation must roplaco tho welfare state with an opportunity society if Amoncan civilization is to bo 
renowed and the American dream restored
No one knows how to complete the ransformation from an industrial second wavo society to an information third 
wavo society No one truly knows wh M wo have to do to bo the most productive and most competitive country in 
‘.ho world No one has invented a new rnodul ol self government that reestablishes public accountability and 
public faith in elected officials and Ihe government msturmonis necessary for a freo society
Wo aro ail in this quest together This is our generation s rendezvous Wo need your involvement and help 
Together wo can give our children and grandchildren tho freedom safety and prosperity wo want for them



Together wo can create tho renewal of Amorica which will allow us to load tho human race to the rulo of law, 
private property, self government, and safoty.
On tho one hand are tho barbarism, violence and brutality of Bosnia. Rwanda, Haiti and all too many ot our own 
streets nnd neighborhoods On mo other hand there is the decency, safety and opportunity to pursue happiness 
inherent in Iho founding fathers dream of America.
Wo will decido by our commitments, our courage, nnd our creativity which path our children and grandchildren 
(and their country) will bo on.
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l'<> litis • Am I i i i i il;!'. A l. is h . i ’ I'l.MH
( )l||i r . ,r»If) "1/ S lice !. Sutlc 'JttWt • Am liomue. AK *I '!.">()I 

I'M(7) jr .h  10 10 • I AS I0D7J S.7H VlK'i

F e b r u a r y  10, 1995

S e n a t o r  T a y l o r  
S t a t e  C a p i t o l ,  R o o m  30 
Ju n eau, A l a s k a  9 9801

H A N D  D E L I V E R E D

D e a r  S e n a t o r  Taylor,

E a r l i e r  t h i s  w e e k  I d r o p p e d  o f f  a c o p y  o f  H B  158, the o m n i b u s  tort 
" r e f o r m "  bill a l o n g  w i t h  an e x o c u t i v o  s e c t i o n a l  review. The 
s e c t i o n a l  r e v i e w  c o n t a i n e d  a m i s s t a t e m e n t  as to  s e c t i o n  2, e i g h t  
y e a r  s t a t u t e  of rcposo. T h i s  s e c t i o n  d o o s  not p e r t a i n  to p r o d u c t  
l i a b i l i t y ,  o n l y  l i a b i l i t y  for n e g l i g e n t  c o n s t r u c t i o n  and design.

I ha v e  a t t a c h e d  a c o r r e c t e d  s e c t i o n a l  s u m m a r y .  A  d e t a i l e d  
s e c t i o n a l  a n a l y s i s  s h o u l d  bo a v a i l a b l e  for d i s t r i b u t i o n  t h e  e n d  of 
n e x t  w e ek. I wi l l  f o r w a r d  t h a t  s u m m a r y  t o  you as s o o n  as I ha v e  
c o m p l e t e d  it. I ora s o r r y  for a n y  c o n f u s i o n  c a u s e d  by the m i s t a k e n  
a n a l y s i s  of s e c t i o n  2 e a r l i e r  this weok.

S i n c e r e l y ,

D e b r a  C. G r n v o  
E x e c u t i v e  D i r e c t o r  
d c h / o n c l .



E X E C U T I V E  S E C T I O N A L  S U M M A R Y  
P r e p a r e d  by A l a s k a  A c t i o n  T r u s t

HB 158, "An A c t  r e l a t i n g  to c i v i l  a c t i o n s ;  n m o n d i n g  A l a s k a  R u l e s  of 
C i v i l  P r o c e d u r e  49, 68, and 95; atnonding A l a s k a  R u l o  of E v i d o n c o  
702; nnd p r o v i d i n g  for an e f f e c t i v e  d a t e . "

I n t r o d u c e d  F e b r u a r y  6, 1995

S p o n s o r ( s ) :  R e p r e s e n t a t i v e s  P o r t o r  a n d  T o o h o y

R e f e r r a l s :  H o u s e  J u d i c i a r y  and F i n a n c e

S e c t i o n  2:

S e c t i o n  4: 

5ectlon_5_L

S e c t i o n  6:

S e c t i o n  7:

S e c t i o n  8:

F i n d i n g s  and Pur p o s o .

S t a t u t e  of  r e p o s e  o f  o i g h t  y e a r s ;  e l i m i n a t e s  
l i a b i l i t y  for n e g l i g e n t  c o n s t r u c t i o n  a n d  d e s i g n  
a f t e r  o i g h t  years.

A m i n o r  has u n t i l  t h o i r  8th b i r t h d a y  to suo a 
h e a l t h  c a r e  p r a c t i t i o n e r  for m a l p r a c t i c e ;  d o c r o a s o s  
a m o u n t  of ti m e  to a d d r e s s  i n j u r i o s  s u s t a i n e d  by 
c h i l d r e n .

2 - y e a r  s t a t u t e  of l i m i t a t i o n s  for torts.

2 - y o a r  s t a t u t e  of l i m i t a t i o n s  for p o r s o n a l  o r  
p r o p e r t y  injury.

N o n e c o n o m i c  d a m a g e s  c a p p e d  at $ 3 0 0 , 0 0 0  o x c o p t  for 
m o s t  s c v o r o l y  i n j u r e d ,  c a p  at $ 5 0 0 , 0 0 0 ;  l i m i t s  
a m o u n t  t h a t  c a n  bo  r e c o v e r e d  in c a s e s  of 
c a t a s t r o p h i c  injury.

P u n i t i v e  d a m a g e  s t a n d a r d  of  p r o o f  r a i s e d  to " c l e a r  
and c o n v i n c i n g  o v i d o n c o  of rcalico o r  c o n s c i o u s  a c t s  
s h o w i n g  d e l i b e r a t e  d i s r o g a r d  of a n o t h e r  p o r s o n  by 
tho p e r s o n  fr o m  w h o m  tho p u n i t i v o  d a m a g e s  are 
so u g h t " ;  m a k e s  it p r a c t i c a l l y  i m p o s s i b l e  to p u n i s h  
w i l l f u l  o f f o n d o r s .

P u n i t i v o  d a m a g o s  a r e  c a p p e d  at t h r e o  t i m e s  
c o m p e n s a t o r y  o r  $ 3 0 0 , 0 0 0  w h i c h o v o r  is g r e a t e r  and 
h a l f  of t h o  a w a r d  g o e s  to g o n o r a l  fund of stato.

S o c t i o n  9: E c o n o m i c  d a m a g e s  w i l l  be r o d u c o d  by f o d o r a l  and



S e c t i o n  10_:

S e c t i o n 11;

S e c t i o n 12;

S e c t i o n 13;

S o c t i o n 14-15;

S e c t ion 1 7 : 

Section. 18i

Sfl£ti9JL_15Ll

Sectien  
S e c t i o n  23:

S e c t i o n  2 4;

& e c t i o n _ 2 5 ;  

S e c t i o n  26;

s t a t o  i n c o m e  tax; c a s e s  f i n a n c i a l  r e s p o n s i b i l i t y  of 
w r o n g d o e r s .

P e r i o d i c  p a y m e n t s  aro a v a i l a b l e  at tho d e f e n d a n t ' s  
r e q u e s t  for a w a r d s  o v e r  $ 1 0 0 , 0 0 0 ;  t a k e s  a w a y  
i n j u r e d  p a r t y ' s  r i g h t  to c h o o s e  h o w  j u d g m e n t  wi l l  
be paid.

If j u d g m e n t  is p a i d  by p o r i o d i c  p a y m e n t s ,  tho c o u r t  
r e q u i r e s  a s e c u r i t y  be p o s t e d  e x c e p t  if o n t i t y  is 
s t a t e  o r  a u t h o i i z c d  insurer.

P a y m e n t  of future d a m a g e s  by p e r i o d i c  p a y m e n t  wi l l  
i n c l u d e  i n c r e a s e s  in f u t u r e  p a y m e n t s  for 
a n t i c i p a t e d  inf l a t i o n .

C h a n g e s  c o l l a t e r a l  b e n e f i t  rules; a f f o c t s  i n j u r e d  
p a r t y ' s  a b i l i t y  to  be r e i m b u r s e d  for i n s u r a n c o  
c o s t s  and a b i l i t y  to  c h o o s o  a doctor.

C h a n g e s  a p p o r t i o n m e n t  of f a u l t  s t a t u t e ;  s h i f t s  
r e s p o n s i b i l i t y  for w r o n g d o i n g  to p a r t i o s  w h o  are 
m i s s i n g  o r  im m u n e  f r o m  p r o s e c u t i o n .

R e l e a s e s .

O f f e r s  of judgment.

I n t e r e s t  on j u d g m o n t s  is 3% a b o v e  F e d e r a l  R e s e r v e  
r a t o .

P r c j u d g m c n t  i n t e r e s t  is n o t  a w a r d e d  for fut u r o  
e c o n o m i c  d a mages, f u t u r o  n o n e c o n o m i c  d a m a g e s  and 
p u n i t i v o  d a m a g e s ;  a l l o w s  w r o n g d o e r s  to p r o f i t  fr o m  
d o l a y i n g  tho s e t t l e m e n t  p r o c o s s .

U n i f o r m  A r b i t r a t i o n  Act.

M o d i c a l  o x p e r t  w i t n e s s  q u a l i f i c a t i o n .

C o n t i n g e n t  fees a r e  to be c a l c u l a t e d  a f t o r  tho 
p o r t i o n  of tho p u n i t i v o  d a m a g o  a w a r d  w h i c h  goes to 
the s t a t e  is d e d u c t e d .

O v o r r u l o s  J a c k s o n  v P o w e r s : o l i m i n n t o s  h o s p i t a l s '  
r e s p o n s i b i l i t y  for n o g l i g o n t  acta c a u s e d  by 
c o n t r a c t  c m o r g e n c y  r o o m  h e a l t h  c a r o  p r o v i d e r s .

N o  d a m a g e s  for p e r s o n a l  i n j u r y  by a n y o n e  o n g n g o d  in 
f o l o n y .

S i g n i n g  of p l e a d i n g  and s a n c t i o n s .



C i v i l  R u l o  49 is amondod.

S o c t l o n  2 7 :  0 9 . 5 5 . 5 4 8  i s  r c p o a l o d .

S e c t i o n 28:

S o c t i o n 29-30:

S e c t i o n 31-32:

S e c t i o n 33:

S e c t i o n 34:

S e c t i o n 35:

S e c t i o n 36:

C i v i l  R u l o  95 is a m ended. 

S e v e r a b i l i t y  c l a use. 

A p p l i c a b i l i t y  c l a uso.

E f f e c t i v e  date: J u l y  1, 1995.
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then lost, a ju ry  ■ ve rd ic t 
last ycar,>hds pa id more 
thnn $4.25 m illio n to settle 
out o f;cod rt the case of n 
permanently ' disabled N l- 
ld sk i youth.

* - r , ~ r .  ■ —

furor* intin*' t / L a w y e r s  f o r  b o t h  s i d e s  \  B e c a u s e  K e v i n  T # n n n r „ n M „ . A  t rt Sn v  o x n c t l v  h o w  !» m i n o r ,  t h e  m o n e j
Tay lo r is

..•■mull. j . Nvv 7 ' “ “ *w  J a m ino r, the money w il l go
Ju ro rs Appa ren tly -cJ i ^ fe fu s c d  to say exactly how j ^ Q formai tru s t nnd be

eluded tho company ,tofis JT*.c» * . J? irt ’.adm inistered by a comm it-
not responsible fo r a difc; A l l I can te ll you is tha t It ^ oo ,.tn ^ rn v ld e  fo r his 

k i s k i  you tn .v . ,i sign defecfI The gun was \  ls l ° t |‘1n] orc,
K ev in^Tay lo r.w as 11 In manufactured by Snvage '* ,̂ci l * ^ u l )1! ! c ? 0 . i  1

1989 whenMne. r if le  ho was A rm s Corp., w h ich has , V? i jWC rc . t 1
p la y ln g f iw lth ; fe l l apa rt, since gone;in to bankrup t- JecVfi^- Moody/said^ .< ; ?)ki
dlsrhnrinVir .. 99.,-nVn.............. —" •• • — *■ •• ^ng n .2 2 -ca libe r 

5?nls bra in . A fte r

I-

dlscharg..., 
j bu lle t into%..„ 
more than , six operations 

. and yerirsfo f rehab ilita tive 
1 tre a tm en t; Taylo r, now 17, 
is en te ring 'h is senior year 
at N ik ls k l.h lg h school nnd 
must use^aHvheclchair. said 
his attorneV.I M ike Moody.
The Tay lo r fam ily had 

no health ' Insurance and 
has incurred about $500,000 
in m c d ltn b 'b i l ls  so fa r, 
Moody sa id / And Kev in 
w i l l re q u ire spec ia lized 
care fo r the rest o f his life .
The cr.fce.cnme to pub lic 

notice in 'M arch 1994 when 
n Kenal jd ry Concluded the 
Taylors w e re ; not en title d

m m  ■

cy, and was sold by West­
ern Auto. '
The fact tha t Tay lo r's 

father bought the r if le  sec­
ond-hand fu rthe r com p li­
cated the issues.
But Western Auto 's p lea­

sure at the outcome was 
short-lived. In November, 
K ena i S u p e r io r C o u r t 
Judge Jona than L in k  
threw out the ju ry  verd ict 
and ordered a new tr ia l. In 
an unusually harsh op in ­
ion, L in k accused Western 
a tto rn e ys and the ju r y  
fo rewom an o f im p ro p e r 
conduct. L in k also ruled 
that the rifle was in fact 
defective in design.

ft lo* • m n U|hV n '"tho '.^ ^  " lo  p ro v id e fo r his fi lo t more *han...thc .»a£ctj s o^ pr ^ js l i fe t im e , ' /
Moody .s a id . ; . " I t ’s rea lly 

-  MnnffolenM ' t lCC  4 tha t I t Worked OUt
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fo r Western* sald nls c lien t ’ • 
paid o ff dtVP i t 0 a bo llc f * 
tha t the j u t e ' s  ru lin g s 
were revcrs lb le i ° n appeal. ,
So, why settle i f ^ t ' s  so? «
" I t takes tim e, ItVt& tfs 7» 

money; nnd the In ju r ie s 
were very serious," Powell 
said.
"A n d no th ing Is ever 

ce rta in ."
Western could not appeal 

L in k 's ru lings u n til a fte r 
the second tr ia l. And even 
i f the appeals courts agreed 
w ith  them , a ll W estern 
could get is a th ird  tr ia l, he 
said.
The Tav lo rs o r ig in a lly
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DATE: AUGUST 1 4 , 1 9 9 5
TO: T H E  H O N O R A D L K  R O B I N  TAY L O R

C H A I R M A N ,  J U D I C I A R Y  C O M M I T T E E

FROM: C A T H Y  C R A W F O R D  »L a .
A S O O C X A T R  BROKER (*/<- 7

FIIONE: 7 8 9 -5 0 9 9
PAX:

HE:

7 8 9 - 0 0 5 4

I'UM.IO H E A R I N G S  O N  T O R T  REFORM, IID 158

rood the hill, 
a g r e e  that wo

T h i n  m o n o  i3 nignrllnij tho above H B  JOO. l have not 
but h , w u  heard fionO o f  tho input. I c e r t a i n l y  do 
nnud to hnvc c h a r g o n  wade.

r, personaI l y , a m  in d a n g e r  of having my real c n t a t u  license 
s u s p e n d e d  for t h ree months. T h n  reason w a n  t h o  lending i n s t i t u t i o n  
rel led on an e n g i n e e r s  p h ono col l r e g a r d i n g  ci report he ma d e  to her 
o nd turned d o w n  a loan; tho Buyer re) tod on t.hn lending 
i n s titution's suggest.ion. H O N e v r r , vhon wo g a v o  t o a t i n o n y  the 
e ngineer testified that ho did not like the C o l l o r  and w a n t e d  to 
oour the deal no he lied to tho lending Institution.

O u r  a t t o r n e y  hart the e n g i n e e r #a otutomentr; t aped in h i w  d e p o s i t i o n  
and n 1 no wh e n  ho wan testifying at the hearing. Wliun the 
c o m w i s n i o n  wot., those fact.n were disregarded, and a l t h o u g h  1 was 
t r y i n g  t.o conhuir.nato t.his transaction in a h a p p y  unuuicj, this is 

w h a t  T am facing.

T h i s  i t *  t h o  sort, of thing that h a p pens to real e s t a t e  people. T h e  
G o o d  Lord k n o w s  that t h ere are enough thtngu that c a n  g o  wrong, and 
wu c e r t a i n l y  d o  not ne e d  any he l p  from o t her people. As M r  an i 
an c o n c e r n e d ,  thin war. a frivolous law-nulto and s h o u l d  n ever havo 
e v e n  been b r o u g h t  to  a hearing w h e n  the Real Estate. Cormniusion knew 
i n  a d v a n c e  that the E n g i n e e r  l i e d  to m u k o  tho deal foil through.

rf you are interested In learning more about this rase, 1 will be 
g l a d  t o  talk wi t h  you. T h o s e  r.orta of t h i n g s  g o  or. o n  all the tine, 
but it r.oerv; t h a t  t h e m  in nothing that real e s t a t e  p o o p l o  c u n  do 
to p r o t e c t  nurse)vos. If wo do s o m o t h i n g  wrong, t h o n  wo should 
nnr.wor for it . But the frivolity, v„r,dict tvnor.n ot p e r s o n a  s u r e l y  
d o e s  m a k e  it. a h a r d s h i p  for us.

I t h e r e f o r e  an u r g i n g  thin HD 158 to be passed. Even if it cannot 
pr o t e c t  n c , it c u r d y  will pro! net. o t her small buslnojin.

T h a n k  you Jot- let ting mo speak m y  mind.

cc: T h y c u  Jlhiiub, Rt ate Director
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JUSTICK OtV^HOft delivered 0 *  opinion td tho Court
Rules of tho Florida liar prohibit personal injury 

lawyers from escuiing Urfivtod direct mall solicitations to 
victim* tod  thalr relatives for 80 days following an  
accident or disaster. ThJi com  aaka ua to erwisider 
whether *uch rule* violate the F irst and Fourteenth 
Amendment* of tho Constitution. We hold th a t tn the 
circumstance* presented her*, they do not,

I
lo  1099, tho Florida Bar ootapleCtd a 2-year atudy of 

the effnd* of lawyer advertising on public opinion. After 
conducting hearing*, O ttro iJslonioK  aurveya, and 
reviewing extensive public commentary, tha  I tar deter­
mined tha t several changes to its advertising rules were 
ir. order. In lato 1990, the Florida Supreme Court 
adopted the Bar a proposed am endm ents with some 
modifications T ht Florida Bar: I'rtillon U> Am end the 
K utn  Regulating the Florida flan--Adorrtuing h tu t t ,  
671 So, 2d 451 (FI*. 1990). Two of these amendment* 
am a t itaua in this caae. Rule 4-7.4<bKl) provides that 
'la ] la w y ^  shall not send, or knowingly permit lo be 
w ot, . . a written communication to a  prospective 
client for the purpose of obtaining professional employ­
ment If (A) the written communication concerns an 
action foe parannal Injury or wrongful death  or otlirrwiae 
relates to an jieeldrr.t or dlsnster involving tha person to 
whom the communication !* addressed or a relative of 
O ut peiaoa, unlaai the accident or disaster occurred 
mcra than 20  days prior to the mailing of th r communi­
cation * Rale 4-7.6(a) states th a t f a ]  lawyer shall not 
accept referral* from a  lawyer referral service u l.c c i tho 
service ( I) engages in no communication with the public 
and In no direct contact with prospective d ian ts in a 
manner that would violate th* Rule* of Profeeutnal 
Conduct if the communication or contact were made by 
tha lawyer* Tbgetlier, these rules create a brief 90-day 
blackout period after an accident during which lawyers 
may not, directly or Indirectly, single out accident 
victims or tbelr relauvre ;o order to  solicit Lhair 
buei.teaa

In March 1992. O. Stewart McHenry and b b  wholl.. 
owned lawyrr referral aervloe. Went For It, In c , tie d  
this action for dacJaratovy and injunctive relief in the 
United State* District Court far the Middle District of 
Florida challenging Rules 4 7-4(6X1) and 4.7-6  as 
violative of tha First and Fourteenth Amendments La Dr* 
Constitution. McHenry alleged that H* routinely sent 
targeted solicitations to acodeat victims o* their survi­
vor* within 90 days after sends nt* and th a t he wished 
to conlUius duiug to  in  iha fui.tre. W ert For It. Inc 
repreacotsd th a t it wished to contact ecd d e-t v ic tiie  or 
tbelr survivors within iO daya of accidents and to refer 
potential chant* to p a r t i  I paling Flu* id a lawyers In 
October 1992, McHenry was disbarred for r s s a x u  
unrelated Vt. this suit, TKt Florida Oat v K d /m iy , 606 
So. 2d 453 fFla 1992;. Another H onda lawyer, John T. 
hlalrt'.y. wai substituted in hi* stead

The B uttle ' Court rafarrad tha parties' cocipduig 
suniaaary Judgment motion* to a M agistrate Judge, who 
concluded that tha Flor.da Bar had substantial govern 
merit interests, predicated an a cuccaru far professional 
itra. both In protecting (he personal privacy and tran ­

quility of recent accident victims and their relatives iu>d 
In ensuring tha t these individuals do not fall prey to 
undue Influence or overreaching. Citing Die Florid# 
Bar's extenaiee study, th* M agistral* Judge found t in t  
tha m laa directly serve those Interests and sweep no 
further Ihan reaaanahly necessary. The Magistrate 
recommended tha t tha District C ourt grant the Florida 
flnr'a motion fnr summary judgm ent on the gTound th a t 
the rule* p as t com titutonal m uster

The D litrtct Court rejected the M agistrate Judge's 
report nod recommendation* and entered eutnmary 
judgment for the plaJotiffs, 608 F. Supp 1643 (MU Fla. 
1992), relying on Sate* v. Sta te Bar of Aruona, 43J 
U. S. 360 (IW77), and eubsequant caaen The Eleventh 
Circuit affirmed on similar grounds, 21 F. 3d 1038
(1994). Ttie panel noted, in it* conclusion, tltal it was 
'd istu rbed  th a t Boles and ita progeny require the 
decision" th a t It reached, 21 F. 3d, a t  1045 We grauted 
crrtiorarl. 312 U 8 . ___ (1994), and cow reverse.

K

A
Constitutional protection for attorney advertising, arrt 

for commercial speech generally, ia o f recent vintage. 
Until Iho mid-1970s, wr adhered to the broad rule laid 
cut in Valentine v Chrtittn-xn. 316 U. S. 62. 54 (1942), 
that, while Die First Amendment g u ild s  against govern- 
n s n t restriction of speech in most contests, *tke Coosti- 
tut ion imposes no such restra in t on government aa 
respect* purely commercial advertising* In 1976, the 
Court changed course In Virginia Stale Bd. of F h m m  
aey v. Virginia Cifisen* Consumer Council, Inc., 425 U. 3  
748, we invalidated a slate sta tu te  barring pharmacists 
from advertising prescription d rug  prices. At Issue was 
speech th a t involved tha ides th a t *( will sell you the X 
prescription drug a t th* V price." Id ., a t 781. Striking 
tha ban as unconstitutional, we rejected the argument 
tha t such speech *la an removed from 'any exposition of 
ideas,’ and from 'tru th , erienc*, morality, and arts in 
general, lo its difhuler. of liberal sentiments on th* 
adm inistration of Government,' th a t it lacks all protec­
tion* Id., a t 762 (citations omitted).

In Virginia State Board, the Court C rated its holding 
to advertising by pharmacist*, noting th a t *(pjhy*lei*a* 
and lawyer* . . do not dispense etandasdised product*-,
(hey render professional t t iu ic e i  of alm cst InSnite 
variety and nature, with tl>« consequent enhanced 
possibility for confusion and deception if  they were Lo 
undertake certain kind* o f advertising * Id., a l 773, 
n. 25 O re year l*Uf, hcw*ver. the Court applied Iha 
Virginia State Board principles to invalidate a  sta te  rule 
prohibiting lawyers from advertising ia newspapers and 
other tntdi*. tn  Haiti v State Bar o f Arltono, nipro, 
t h e  Coat* struck a han an price advertising Ire what it 
deemed Vaulina* legal services: ‘ the  unccnlasted divorce, 
tho simple adoptiosi. the utw inieslnJ personal bankrupt 
ey, Ihe change of naira, sod t i e  Uka.* I d . ,  a t  373 
E i p n u n i  ear.fideoca that legal adve iuneg  would only 
bo practicable for such simple, standardised ScndCM, the 
Ccsirt leiectsd tho S ta tes proffered justifications for 
regulation.

Nearly tw i droadrr. <■/ case* haeo built upon th* 
fjuodatscn laid by 0»r#i It is now well e itabhihed  that 
lawyer adewrtlsing (a coc m errisl speech aod. a* each, is 
accorded a maaaun* of Fust Amendment protection See, 
r g . j'hopero v Keniuc*y liar A uru. 466 U B 466, 473 
(19881; louder**  v Office of th ec l^ tn a ry  C o u n t* I of
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Supreme Court of Ohio, <71 U. 3 626, 637 (1986); In re 
R. U  J  , 455 If. 8 . 191. 199(1982). Such P in t  Amend- 
m eet protection, cr course, Is not absolute. We have 
always been cartful to distinguish commercial speech 
from spooch a t the Ptrst AmandmenlVi cora. “ tCJoin- 
merrisJ speech (sqloysl a limited measure of protection, 
commcnsursLa with Its subordinate position In the ecaJe 
of F irst Amendment value*,' and I* subject to “modes of 
regulation tha t might be (inpnrmiulbls in the realm of 
noncommercial mprcftrioo'* Beard o f 'Hueten o f Stale 
UniuertUy o f  It. Y. r. For. 492 U 8 . 469, 477 (t0t)9), 
quoting Ohrolih v. Ohio Stole Bar Assn., 456 V. 8 . 447, 
466 (1978). W# have observed that ” tt]o  require a 
parity of constitutional protection for commercial and 
noncommercial speech alike could inrite dilution, simply 
hy a leveling proceis, of th e  force of tho Amendment** 
guarantee with respect to tha letter kind of speech.'* 
492 U 0.. a t 481, quoting OhrctU, supra, a t 456

Mindful of three concerns, we engage In 'intermediate* 
scrutiny of restrictions on commercial speech, analysing 
them under tho framework se t forth in Central Nudeon 
C at A  Electric Corp. v Public Service Ccmm'n o f N  Y., 
4*7 I). S 567 (i960). Under Central Hadton, the 
government may freely regulate commercial speech th a t 
concerns unlawful activity or is misleading I d , at 
863-304. Commercial epaech tha t falls into neither of 
those categories, Uk* the advertising at issue hare, may 
be regulated If the government satisftae a test consisting 
of (a tm  related prongs: first, th* government must 
ntsert a substantial interest in support of its regulation, 
second, Die government m ust demonstrate th a t the 
restriction on commercial speech directly and materially 
advance* that interest; and third, the regulation m ust te  
'•narrowly drawn,'* icf.. a t 6G4-.VW

B
'U nlike rational basis review, tha Central Huduin 

standard doe* not permit u s  to supplant the precise 
Interests jait forward by tire State with other supposi­
tions,* Edenfield v. Fane. 607 U 3    ___ (1993) (allp
o p , a t 6 ). The Florida Bar asserts that it has a 
substan tia l Intacast tn protecting th e  privacy and 
tranquility of parsons! injury victim# and their loved 
ones against intrusive, unsolicited o n  tact hy lawyer*. 
Sea B rie f  for P a titio n er 8 . 26 -27 , 21 F. 3d. a t  
1043-10*4 ' This inteetet obviously factors into the 
Bar's paramount (and repeatedly professed) objectsv* of 
curbing activities the t 'negatively affecft) tha adm lnt-t-.- 
UUU (11 JQILlfl. I lit fU uida Bar: Petition to Amend the 
Rult* Regulating the Florida B a r -  Advertiiing I ttu e t,  
571 So 2d, a t 455; see also Brief for Fetitioaer 7, 14, 
24; 21 Y. 3d, a t  1649 (describing Bar's effort 'to  preserve 
the integrity of the legal profeastoa*}. Because direct 
mail aohcitatiens In the w*ke cf a carte nU are parcelled 
by t)>e poblie at intruriva, (ho Bar argues, the reputa­
tion U  tha legal profession in th e  eyes e l Floridians has

*At peite tint”  «f (Ms fulfil**. Ow Bss MMtW* * dUhnw* 
Wtrtsl, «n itM lso u  ihtl u p i  ns*. In f n la l i*  p**T‘i spe .rt 
iiJ m  U h rs is  u 4  s n m u t iq  tU* r t  t  K. at Klt-IM V <S Skmrrr, V S. Vac Am ft . IM U. 1 IU, 4U-47# UWI,
OAxdte V ffaus Am Asia. CO tl S. 4«7. *41 I ISIS: IVmssm (be 
War ( « |  Ml fnt* U.14 isins* M an  vs - •  4* mi ansatsr W Of 
■ HIM, sw  yni»«mu 4s M  rwj.irft (Sm Iter Is p its  la men Oua 
«JM iMrml la rrsea l at L-» »  ( i t  rssuutaso, • r-«W faSMamial 
liuarsst is SftffliHwt la i i i i t  j cVsccsi HmJim'l lr*  p « t |  3 n
SftMs • Cftscft S n u q  fa . SIS V I      UtWl (aUe W - ••
M l ttaanliy —Vy m  at Da isnrK M Sa (n S m i lalanM

suffered commensurately. Be* Fet. for Cert. 14-15, Brief 
for Prtitlonar 28-29. The regulation, then, i* art effort 
to protect the flagging reputations cf Florida lawyers by 
preventing them from engaging (u conduct that, th e  Bar 
maintains, “ ia universally regarded as deplorable and 
beneath coramcn decency because of Its Intrusion upon 
tha special vulnerability and private grief of victims or 
their families.'* Brief for Petitioner 28, quoting In re 
Ante, 126 N J . 448, 468, 699 A. 2d 1205. 1270 (1992).

We have little trouble crediting the Bar's inte-vst aa 
substantial. On various occasions we have accepted Die 
nmprvlUon that 'S ta le s  have a compelling in terest in 
the practice of professions within their boundaries, and 
. . .  os part of thair power te protect tha public health, 
safety, and other valid Interests they have broad power 
tn establish standards for licensing practitioners and 
regulating the practice of professions.* GoIdfarb v 
Virginia State Bar, 121 U. S. 773, 792 (1975); see also 
dknalik, tupra, a t 460; Cohen v. Hurley, 966 U S. 117, 
124 (1961) Our precedents also lsava no room for doubt 
th a t ‘the protection of potential clients' privacy is a
substantial state In terest.' See Edenfield, tupra, a t __
(ellp op., e t 7). In other contests, we have consistently 
rrtvgnued th a t TtPvo S um 's Intercet in  protecting the 
well being, tranquility, and privacy of the home is 
certainly o f the highest order in a  free and civilised 
society.* Carey v. Broun, 447 U. S. 455, 471 (1980). 
Indeed, we have noted tha t 'a  special benefit of Die 
privacy all d t  sens enjoy within their own walla, which 
the S u m  may legislate to protect, ia an  ability to  avoid 
In tusiona*  Fritby v. Schulte. 487 U S. 474, 4B4-485 
(1968).

Under Central Hudyon't second prong. Die S tate  must 
demon it/a le  that the challenged regulation 'advances 
th* Government's in terest *ln a direct and m aterial
way'* Rubin v Coot* Brewing C o , 514 U. S  __,___
(1995) (slip op . a t  10), qunUag Edenfield, tupra, a t  .
Thai burden, wo have erpUInnd, *‘ia not satisfied by 
mara speculation and conjecture; rather, a  govrm ir.tiiU l 
body reeking to sustain a restriction on commercial 
speech must dem onstrate '.'a*, the liartna It red  tee are 
real and th a t Its restriction will in fact alleviate them to
a m ateria l dagTee." 614 U. S ., a t     quoting
Edenfield. tupra, a t   In Edenfield. the Court
Invalidated a Florida bau oa  in-parson solidtetion by 
certified public aceocnUnts (CPAs). W* observed that 
the State Hoard of Accountancy had 'prcsentled] no 
■ta J  •* '< « . . !  ytiasuul Aj.iutauuu Ut plillJMlltO
buboes* clients by CPAs creates th* dangers of fraud, 
overreaching, or compromised independence th a t the
Board claim* to fear.* Edenfield. tupra. a t  (slip cp„
a t 9). Moreover. *(t!he record [did] nol disclose any 
anecdotal evidence, cither from Florida or another S tate, 
that valiuateld] the Board's suppositions * Ibid. tn  fact, 
w* concluded Lh«t D>e ocly erider.ee in th* record tended 
to *rootradic{t| rstlier than straogthefn] th* Board'*
aubmissiuuiu' I d .  a t __  (Dip o p , a t 10) P .ndir*
rvr'.Mng In the reco il !» u U u i i l i i t *  ir.« SUU'a •II*** 
U » i  of harm, ws invalidated the regulation.

Th* direct-mail solicitation regulation before u* does 
not suffer from eueb ia&tmiUM The Flunda Bar 
submitted a 106-pagr sum m ary of its J-yrei study of 
lawyer advertising and sclieitetson to the District Court. 
T7iat summary contains d a u —both aU tts tlea l and 
anecdotal—supporting D.a Bar's oonteollent tha t tbs 
Florida public views direct m all eolidUUnna In tha 
immediate wake of accident* a* an Intrusion oo privacy 
tha t rcflecU poorly upon the profession. Aa of June
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1989, lawyers mailed 700,000 direct solicitations la 
Florida annually, 40% ot which were aim«<J a t  accident 
victims or thalc survivors. Summary of the Record In 
No 74, 967 (Fla.) on Patltiob to Amend th# Rule* 
Regulating Lawyer Advertising (LerelnnlW  Summary of 
Record), App. H, p. 2 . A anrvey of Florida adults 
coenxnhuioned by the Bar Indicated th a t Floridians *haro 
negative feelings about tl-.oae attorneys who uac direct 
mail advertising* M ajid Associatca, A ttrtudas ft 
Opinions Toward Direct Mail Advartiring by Atiortvaya 
(Dec. 1987), Summary of Record. App. C(4), p. 0. Fifty- 
four percent of tha general population surveyed arid th a t 
contacting persons concerning acridenta or similar events 
Li a violation of privacy. Id., a t 7. A random sampling 
of persons who received diraet-mail advertising from 
lawyer# In 1987 revealed that 46% believed tlm t direct- 
mall solicitation Is "dnsignnd tn  take advantage of 
gullible or unstable people'; 34% found such tactics 
’annoying or Irritating’ ; 26% found it  *an invasion of 
your privacy*; and 24% reported th a t it ’made you 
angry.’ Ibid. Significantly, 27% of direct mall radpteotr 
reported th a t Lhtlr regard for the legal profession and 
for tbs Judicial process as n whole waa ’lower* as a 
result of receiving Die direct mail Ibid.

Tl»* anecdotal raoord mustered by the Bar la notewcr- 
thy for its breadth and detail. With titles like "Scaven- 
gar Lawyers" (The Miami Harold, Sept. 29, 1987) and 
’Solicitors Oul of Bounds* (S t Petersburg TSmec, O t  
26, 1987), newspaper editorial page* In FIct Ida have 
burgeoned with criticism of Florida lawyers who send 
targeted direct mail to victims shortly after accident*. 
8m  Summary of Ranoed, App. B, pp t -8  tcscsrpt* from 
Articles); see also P elu . Legal Advertising—Opening 
Feodora's Boa, 19 Sietson L  Rev. 43, 116 (1989) (listing 
Florida editorials critical of diroct-inaii solicitation of 
accident victim* in 1987, aevartl of which are referenced 
In Iha record). The study summary also Includes page 
upon page of etcvrpt* from complaints of dlrwet-mail 
recipients For csampla, a  Florida d tire n  described bow 
ha was ’ 'appallwl and angered by the hrasoo attem pt'* 
of a law firm lo solicit him by laUrr shortly after be 
was InJu-ed and Ma fiancee was killed in aa  auto 
accident. Summary of Record, App. 1(1), p  Z  Another 
found it "despicable nnd Inexcusable”  tha t a Fenaaoola 
lawyer wrote to h it mother throe days aflae his father'* 
fun tr o t  IbuL Another described how she was " a s ­
tounded”  and the# ’ Vary angry”  whan the received a 
solicitation following a minor acridmL I d ,  a t 3. .Still 
another described as ’ beyond comprehension”  a let tax 
his nephew's family received the day of the nephew's 
funeral Ibid. One citixen wrote, " I  ronaider the 
unsolicited contact from you after ray child's accident to 
be of tha rankest form of ambulance chasing sod la 
Incredibly peer taste  . . .  I cannot begin to express 
with my limited vocabulary tha utter contempt in which 
1 hold you and f u r  kind.”  Ibid.

In light of this showing—which respondents a t no time 
r/lu ted , save by the condusory assertion that the rule 
lacked ’ any factual heals,* FlainUffk’ Motion for Sum ­
mary Judgm ent and Supplementary Memorandum ol 
Law in No. M-OTO-Civ. (MD Fla ), p. 5—we conclude* that 
the Bor b a t satisfied tire second prong of the Central 
Hud ten leaC In dlasent, JUVTlCIt KlRNlU'T ccmplaint 
th a t are have before us few indications of the sample 
l i l t  or selection procedures employed Ly Magld As loci 
ate* (a nationally renowned consulting firm) arid nn 
copies of Uk* actual survey* employed See pott. at 6 
Aa stated, we believe the evidence adduced by the Baa

ia sufficien t te  m eat tha  s ta n d a rd  e labo ra ted  in  
Edenfield, tupra. lo  any event, we do not road our case 
law to requlro tha t empirical d a ta  come to  uc accompa­
nied by a surfeit of background information. Indeed, in 
other F irst Amendment, contexts, we h a w  permitted 
litigant* to Justify speech restriction* by reference to 
studies and anncdotea pertaining to different locales 
altogether, ace City o f Renton v. Playtime Theatre*. fn c , 
478 U. S. 41. 60-51 (1986); Barnet v. Uten Theatre. Inc.. 
601 U 8 . 660. 684-665 (1991) (SOUTE*. J ., concurring in 
Die Judgment), or even, in a  cam applying strict scru­
tiny to justify restrictions based solely on history, consen­
sus, and ’simple common arrje ,*  B utton  v. Freeman, 604 
U 8 . 191, 2)1 (1992). Nothing In Edenfield, tupra, a 
care in which Die S tate offered no evidence or anecdotes 
In support of its restriction, require* more. After 
scouring the record, wo are satisfied th a t  th* hno on 
dircct-mai) solicitation In the immediate afterm ath of 
accidents, unlike th* rule a t  issue in Edenfield, target* 
a concrete, noospeculative harm.

In reaching a contrary conclusion, the Court of 
Appeals determined Drat this case was governed aquaroiy 
by Shopero v. Kentucky Bor Assn., 486 U S. 468 
(1968). Making no mention of Die Bar's study, th* coart 
concluded th a t " a  targeted letter [does not] invade the 
recipient's privacy any me re than does n substantively 
Identical letter mriled a t large. The Invasion, ii any, 
<crura when th# lawyer diacoeers Die recipient's legal 
affairs, not when he confronts the recipient with the 
discovery.”  21 F. 3d, at 1944, quoting Shopero, tupra. 
a t 470 In many roses, the Court of Appeals explained, 
’ this invasion of privacy wilt involve no mot* than 
reading Die ocwipapar* 21 F. 3d, a t 1C44 

While tome of SAoperok language might be read to 
support tha Court of Appeals' io te rp rrta tirn . Shapiro  
differs in several fundamental respects from the case 
before us. F lrtl and foremost. Shaperv't treatm ent of 
privacy w is casual Contrary lo Dm dhiwntV suggvs 
lions, pro , at 3, tha S tate in  Shopero  did not seek to 
justlfv < i regulation as a m easure undertaken to 
provent lawyers' Invasion* of privacy interests. See 
gvxisrally Brief fur Reepoodent In Shape no v Kenturhy 
Bar Assn., O. T. 1967. No. 87-16 RaDier, Dvo State 
focused exclusively on the special dangers of ov*n«ach 
icg inhering ia  targeted sohciUtiun*. Ibid. Second, in 
contrast to this case, Skepero dealt with a  broad ban on 
nil direct maJl eolkitetiens. whatever the lima f r i s u  and 
whoever th# recipient Finally, the S tate tn Shopero 
assembled no evidence attem pting to  demons Irate aay 
actual barm  roused by targeted direct mall The Court 
rejected she State'* effect la justify a prophylactic ban or 
the baals of blanket, untested suertlun#  of undue 
influence and overreaching. 486 U. S., a t  475 Because 
tha S tele did not make a privacy-baa«d argument a t all. 
its empirical showing on lh.it. Issue was similarly infirm 

VrV fled the Court'* perfunctory treatm ent cf privacy 
In Shopero te  be of little utility In assessing this ban cm 
targetrd aoUrilelion cf victims In th* Immediate after- 
raa'J. of ecc idec j. White it. is undoubtedly true Uta: 
many people flod the usage of lawyers sifting through 
accident sad  poll:* rep o ts  tr. pursuit of proiprctivc 
clients usipalslabls and invasive, this ease t*rgei* a 
different kind of intrusion. The F iends Bar has argued, 
and the record reflects, that a principal purpose of th* 
ban is "protecting th* personal privacy and Iraaqu lllt/ 
cf (Florida'*) eiliians from crass eom rtrrdal intrusion by 
attorney* upon D.eir personal g rief In time* of traum a * 
Bnaf foe Fetilioner h, cf Summary cf K««o>rd. App F I)
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(cJtisen commentary describing outrage a t  lawyer*' 
timing in lending aoliciUtion letter*). The Intrusion 
tnryrtrii Ly t)io liar's regulation uteri* not from tho furl 
th a t a lawyer ha* learned about an accident or d isaster 
(aa the Court of Appeals notes, In many instances a 
lawyer need only read tha  newspaper to glean this 
information), but from thn Lawyer's confrontation of 
victim* or relative* w ith such information, while wound* 
a n  *till open, in order to  solicit their buainsc*. In thta 
re*pect, n.i untargated le tte r mailed la  society r.t large 
ia different in kind from a targeted solicitation; tha 
untargated letter Involves no willful or knowing affront 
to or invasion of the tranquility of bereaved nr injured 
Individual* and ainiply doet Dot cause the same kind of 
reputations! harm to the profusion unearthed by tha 
Florida Oar's study.

Hot do we And Bolder v. Votings Drug Prodaclt Corp., 
♦63 U. 6 . 60 (1063), di*po«itiv« of the uxue, daspila any 
superficial resemblance. In B olftr, m  rejected the 
Federal Covssnmont** paternalistic effort tn  ban poten­
tially 'offerslrv" and 'intrusive* direct-mail advertise 
m arts for contraceptive*. Mlnlmhlng thn Government’* 
allegation* of harm, » r  rcaaoncd th a t *lrlecipienta of 
objectionable mailing* . . . m ay 'effectively avoid further 
bombardment of their aeaslbilitiM ainiply by averting 
the ir ayes.'* Id., a t 72. quoting CoAca v. California, <03 
U S 15, 31 (1971). We found th a t the ''* h c rt. though 
regular, journey from mail box to trash can . . .  i t  an  
acceptable burden, a t least so far as the Constitution ia 
concerned.'* <63 U. S., o t  72 fel!lp>*a in original), 
quoting Lomotil v. C om nlu lon tr o f Motor M hicltt, 269 
V 8 11pp. A AO, A83 (SDKY), summarily aff’d, 366 F. 'id 
449 (CA2 1907). Concluding tha t atisana have a t  llisir 
disposal ample moans of averting any substantial Injury 
inhering in Uve delivery of objcctior.able contraceptive 
m aterial, we deemed tho b'Ule's intercession unnecessary 
and unduly restrictive 

Here, in contrast, the harm  Urgotad by the Florida 
Oar cannot be eliminated by a brief journey to the trash  
can. The purpose of the 36-day targeted direct-mail ban 
it  to {eretlali the outrage and Irritation with th r  sta te  
licensed legal profession th a t the p rattler oT direct 
solicitation only days after accidents has engendered 
The Bar la concerned not with citizens *cffeu« ' io the 
abstract, see port, a t  4-3, but with the demonstrable 
detrim ental effect* th a t such ‘offense* baa on the 
profession It regulates Be# Brief for Petitioner 7, J t .  
24, 20 1 Moreover, the harm  posited by the Bar is as 
much a function of simple receipt of Lsrgated solicit* 
lions within day* of acridont* s i  it i t  a (Unction of the 
tatters' reaWnt*. Throwing th i  latter away shortly after 
opening It may minimise Iha la tter intrusion, bu t it does 
little lo combat th* former. We see no basis in Holgtr, 
nor in  th* clhar, sim ilar cases cited by tha dissent, peer, 
a t  4-5, for dismissing tha Florida Bar’s assertion* e f  
Karat, particularly given the unrefined cn p tn cs l and 
anarvtntal hails for th* Bar'# oenchtstoaa

Passing tn Central Hudson'* third proeg, » f  r t s n u c t  
the rvlaUcnshtp between th* Florida Bar's interests and 
the means chosen to serve them  Be* Board c f  TVsitrre

'MUstog thti iwtan slwamktr. th* 4win! smmU •*»<*:rytWaU? 
t>sl ** art *wrw«u4*«*l IteStae Pint AaM.v4.wtlt tn o in l a , '  pml. 
•I I. * 4  W S m  <vk Ikii* TW« „  *t Uitlss) SC Innn 
fcvtwesa sitaatiwM la iba nsvarvuMWt l/vl I* m  u u ,
••**. w en U kJf , /  sssuvi u rscsittss. *nj Mltttleaa In nS<rh 
Us O m m m i is im lit ir i  | n n u J |  hj (WUrtAlwn 1 1  ■ > w , 
ilW  S# l i t  r.,M it pmt. at a a. Pali •# ttM til 1. r slv.1 alias.

o f  State University of AT. Y. v Fo*. 492 U. 8 ,  a t  480 
With reaped  tn thia prong, the difference* batween 
commercial speech arid nonconttnerclal speech are 
manifest, tn  Fox, w- mad* d*ar tha t the le a s t  restric­
tive moans* test has no ml* in  the commercial speech 
contest. Ibid. *kVh»t our decision* require,* Instead, *la 
a  'fit' between the legislature's ends and the means 
chosen to nccompbah those ends,' a  fit that ia not 
necessarily perfect, but reasonable; th a t represents not 
necessarily th* single best disposition but one whose 
scope it  *in proportion to th* Interest **rv*d,' th a t 
employs not ore or airily  the least restrictive m eins but 
. . .  a means narrowly tailored to achieve Ute desired 
objective " Ibid. (citation* omitUd). Of course, we do 
not equate this test with tho less rigorous obetnclr* of 
rations) basis review; in Cincinnati v. Dixcvvery Net-
wo**. Inc., 507 U. B. _  . __ _ n. 13 (1993) (slip op , a t
7, it. 13), for nvamp)#, we observed that the existence of 
•numerous attd obvious less burdensome alter unlive* to 
the restriction on commercial speech . . .  Is certainly a 
relevant consideration in determining whether the f i t ' 
between ends and mean* is reasonable.*

Respondent* levy a great deal of criticism, acho*d in 
the dissent, post, a t  f t-10, a t th* scope or the Bar'* 
restriction on targeted mail. '[BJy prohibiting written 
communications to all people, whatever their sta te  of 
mind,* respondents charge, the rule ‘ keeps useful 
information from thoee accident victim* who arc ready, 
willing and able to utilise a lawyer's advice.* Brief for 
Respondents 14. Thia criticism may be parsed Into (wo 
component* First, th* ru le  doe* not d istinguish  
between victim* tn term s of the severity of their in ju ­
ries. According to respondent*, the rule ie unconsti­
tutionally overindusiv* insofar as It bans targeted 
mailings rvnn U> citissns whose Injuries or grief are 
relatively minor Id., et 15 Second, the rule may 
prevent ritiscos from lim ning about their legal options, 
particularly at a time when other actors—opposing 
counsel and insurance adjuster*— may be clamoring for 
victims' attentions. Any benefit arising from the Bar's 
regulation, respondent* Implicitly contend, is outweighed 
by these costa.

Wa are not perwuaiied by respondents’ allegations of 
constitutional infirmity. We find little deficiency in the 
ban’s failure te distinguish among injured Floridian* by 
the severity of their pain or the intensity of their grief. 
Indeed, II Is hard to imagine the contours of a  regula­
tion th a t might satisfy respondent* on th is  score 
Bather than drawing difficult Lots on tha beria that 
aomt Injuries arc ‘severe* end tome situations approprv 
a ta  (and others, presumably, inappropriate) for grief, 
angvr. or emotion, ths Florida lia r ha* crafted a ban 
applicable to all pcsUcriAcni or diaastsr solLcltaUoaa for 
a brief 39-day period Unlike respondents, w* do not 
see ‘numerous and obvious leas burdensome alternatives’ 
to  Florida’s short temporal ban. Cincinnati, tupra, at
   a- 13 (slip -v . a t  7, n. IA). The Bar's rule is
reasonably wtU-laihxed to tta stated objective of elimi­
nating targeted mailings whnoc type and Um.ttg are a 
source c f  distress to F ieriduns, dlstrsee th a t h as  caused 
reany of them to lose rs i;» c t for the legal prcfetsion.

Respondent*' oooend prin t would have fore* if tho 
Bar’s rut* ware not limited lo a hetsf (wrtod and if thsro 
woro not many other w tyt foe injured Floridians to 
learn about the availability of legal representation 
during that litis. Our lawyer advertising cases have 
ofTnsricd lawyers a give I deal of leeway to  devise 
(oncv itlw  ways to  a ttract new Lusk net*. VUutd*
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permits lawyers lo  adVMllae on prim* (lot* television 
and radio as wall aa in newspaper* and othor madia. 
Thsjr may ran t spaca on billboard*, Tliey may send 
un targe ted letters to tha general population, or to 
dUcr«U segment* thereof. There are, of course, pages 
upon pages devoted to lawyers in the Yellow Pages of 
Florida telephone directories. These llsUugs arc orgs 
niied alphabetirnlly and by area of specialty See 
generally Hula 4 7.2(a), Bulls Regulating Tbc Florida 
Tier (*(A) lawyer may advertiae services through public 
madia, such as n tolephcne directory, legal directory, 
newspaper or other periodica], billboards and other 
sign*, radio, television, and rccocdod messages the public 
may access by dialing a  telephone number, or thru ugh 
written communication not Involving solicitation as 
defined in rule 4-7.4 /; The Florida Bar: Petition to 
Amend the Rules P.tgulaUng The Florida Bar Advertis­
ing Issues. 571 So. 2d. a t 461. Those amp!* oltarnaUve 
channels for receipt of information about the availability 
ot Isgal representation during th# 39-day period follow­
ing accident* may captain why, despite the amplo 
evidence, testimony, and commentary submitted by thn** 
favoring (as wall aa opposing) unrestricted direct rosil 
solicitation, respondent* have not pointed to—and we 
have not (odepeadentJy found—s singU oiam ple of an 
individual ca*e in which immediate solicitation helped to 
avoid, or failure to solicit within 90 days brought about, 
th# harms th a t concern th# distant, see poet, a t 9. In 
fad , tha record contain* corxid&rablc empirical survey 
inform ation suggesting tha t F lo rid ians have littla  
difficulty finding Lawyers vrhnn thay need an a  B e e .  
e. g , Summary of Record, App. C(4). p. 7; id., App. C<6), 
p. H Finding no basia to question the coinraonscast 
conclusion th a t  tha  many a lternative  channels for 
communicating necessary information about Attorneys 
am sufficient, we aeo no d*twt in Florida'* regulation

111
Speech by prefeaaionais obviously has many diman- 

•ions. Thera am  dreum sU ncrs in which wa will aoccrd 
a pooch by attcraeys an  public issues and m atters of legal 
representation the strongest protection our Constitution 
h a t to offar. See, e. g ,  Gentile e. State liar of Nr.'ada, 
691 V  8. 1030 (1931), In n  Primus, 43S V. &  412 
(1976). This case, however, concerns pure commercial 
advertising, for which wa have always raaerrad a  lesser 
degree of protection under th# F ira t Amendment. 
Particularly taceuaa tha standards and conduct of state, 
licensed lawyers have traditionally been subject to 
exUnsiv* regulation by the States, It ia all th* more 
appropriate th a t » r  lim it our scrutiny of sta te  regula­
tions tc a level commensurate with the •'aubordinate 
position'* of commercial speech in the scale of F irst 
A m cndnsot values Fox, 432 U. S., at 477, quoting 
OAnUh. 436 U & , a t 456

Ws believe th a t lb# Florida Bar's 30-day restriction on 
targeted direct-mad solicitation of accident victims and 
their relative* withstands scrutiny under the three-part 
Central Hudson test that we have devised for this 
contest. The Bar ha* substantial interact both in 
protecting injured Floridians from Invasive conduct by 
iawyevs and in preventing the erosion of confidence in 
th* profession th a t such repeated invasions have 
engendered The P ar's proffered study, unrebutted by 
respondents below, provides evidence indicating that tha 
harms It largeU are far from Illusory Th* palliative 
derived by the Bar co address these harms la narrow 
Ivth in wvpe and In duration. Tbs Constitution, in our

vlaw, require* to llin g  more 
Th* judgm ent of lb* Court of Appeals, accordingly, it 

reverted.

JU6TTCH KtMNSOY. with whom dVSTlCT. 8TEVXWI, 
J u s t ic e  80UTKR, and JURT1CK GlhSOUna join, dissenting

Attorneys who communicate their willingness tn assist 
potential clients are engaged in speach protected by the 
F ira t and Fourteenth Amendments. T hat principle has 
been understood aiaca Bate* v State Bar o f Arizona, 433 
U. S. 350 (1977) The Court today undercuts this 
guaran tee In so  Important den* nf cases and unsettles 
leading First Amendment precedents, a t  the expense of 
those victims moat tn need of legal assistance. With all 
revprct for the Court, In my view its solicitude for the 
privacy of victims and its concern for our profession are 
in i«placed and self-defeating, erven upon the Court's own 
prem ises

1 take It to be uccontroverted th a t when an accident 
results in desth or injury, i t  is often urgent a t once to 
Investigate the occurrence, identify w itnesses, nnd 
preserve evidence. Vital inlerosle in  speech and expres­
sion are, lharaforo, at slake when by Law an attorney 
cannot direct a letter to tho victim or ihe family rsplaii 
lng thia aimpt* fact and offering competent legal aatir- 
tauoa. Meanwhile, represented and better informed 
parties, or purtiae who have been solicited in ways more 
aophlsticatnd and indirect, may be a t work. Indeed, 
throe parties, either themseleos or by their attnrnrya, 
invw tigctors, and adjusters, are free to contact the 
unrepresented  persona In gather evidence or offer 
acttl»m eat This echetne make* IrUtc senna. As is often 
tru e  wlien Urn law rnakeo little sen**, it Is not first 
principles but their Interpretation and application that 
hava gone awry.

Although I agree with tha Court th a t the rasa can be 
resolved by following tha th ree part inquiry wv have 
Identified to assets restrictions on commercial epeach. 
Central Hudson Gae A Electric Corp. v. Public Service 
Comm'n o f  N.Y.. 447 U. 8. 667, MG (1960), a prelimi­
nary  obvorration U In order. Speech lisa tha capacity to 
convey com pie* aubetance, yielding various inrights and 
interpretation* depending upon th e  Identity cf the 
listener or th* reader and tha context of its transmit* 
sioo. I t would oversimplify to t ty  th a t w hat we con­
sider hera is commercial speech and nothing more, for 
in m any Instances tha banned onmtminicatJuna may be 
vital to Ihe recipients’ right to petition the courts far 
redress of grievance*. The complex nalu ie o f expression 
ia one reason why even so-called commercial speech has 
hscomu an euentia l p a rt o f th* public discourse tbs 
F irs t Amendment sweuret See, eg ., Edenfield v Fane,
607 U. S  . _  £113 5 Cl. 1732. 17981 (1993). If our
rcmmarriaJ speech rulse are to control this case, then, 
i t  i t  Imperative to apply them  with exacting care and 
fidelity to our procadenu, for what is a t stake is the 
suppression uf information and knowledge th a t tran ­
scends the  financial aelf-lntarerta of th* speaker

I
As the Court notes, tha first of the Central Hudson 

factors t b« considered a  whether the interest the Stale 
pursues In easctlng tbe speech restriction ia a aubetac 
liaj one. Ante, a t 5 Tha S tate aaya two different 
in terests meet thia standard The to s t ia the in trrra t
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"In protecting t)<e poreonal privacy and tranquility* of 
the victim and his ot her family Ilrief for Petitioner M. 
As tha Court notes, t in t  Interest has recognition ia  oar 
decisions s s  a genera! m atter, hut It does not follow th a t 
the privacy icvsrest in tha cases tin  majority rites is 
applicable here Tha problem the Court confronts, and 
cannot overcome, Is our recent decision in Shopero v 
Kentucky liar  Assn., 466 U. & 400 (1080) In assessing 
the Importance of the Interest In that solicitation casa, 
we mad* an explicit distinction between ditact In-person 
solicitation! and direct mail solicitations, Shapein, like 
this cats, involved n direct mall solicitation, and thnra 
tha State recited its  fears of ’overreaching and tindun 
Influence" Id., a t  475. We found, however, no such 
dangara preaeoted by direct mail advertising. We 
reasoned th a t fa ]  latter, hka a printed ndvertiirm ent 
(but untlka a lawyer), can readily be put In a  draw er to 
bo considered later. Ignored, or discarded* I d , a t  
0 5 -4 7 6  We pointed out th a t "[tjhc relevant inquiry is 
nol w hether th e re  ex is t po ten tia l c lie n ts  whose 
‘condition' makes tham susceptible to unduo Influence, 
but whether the mode of communication poses a serious 
danger (hat lawyers will exploit any such susceptibility’ 
Id., a t 474. Id eaaeexlng tha substantiality of the evils 
la be prevented, we concluded that "the mode of commu­
nication makes alt the difference." Id., a t 475. The 
direct mail in Shops ro did not present tho justification 
for regulation of speech prseented in OHsulih v OAio 
6‘b>(e B o' A n n ., 436 U. 8. 447 (1978) (a lawyer's direct, 
In-person to llaU tinn nr perron el Iqjury business may be 
prohibited hy tha Ktate) See also Hdsnfistd, tupra, (an 
accountants direct, iu person felicitation of accounting 
business did Implicate a  privacy interest, though not ooc 
pcrmiUIng state suppression cf speech whoa oilier 
factors were, considered).

Th avoid the controlling effect of Shopero in the case 
befors us, the Court seeks to declare tha t a different 
privacy in terest Is implicated As it secs tbs matter, the 
substantial concern is th a t victims cr their families will 
be offended by receiving a solicitation dtm ng the ir grief 
and t /a u a u  But we do not alk ie restrictions on tpecch 
to Lj ju t tilted on the ground tha t tha esprsssion might 
nffnud tlio listener. On the coatrary, wo have said th a t 
these "see clsemoalty not juat.f.catioas validating the 
•irppreesion of erpreattect protected by the F irst Amend­
ment.* Carry v. reputation Ssnnctt International, 431 
U S. 679, 701 (1677). And in Zaudtrer v. C/floe of 
Ihtciplinary Counsel c f Soprtrri Court o f Ohio, 471 
U. S 626 (1986), where era struek down a ban on 
attorney advertising, we hold thut *U.< more poestbilily 
(hat soma members of the  populstioo might find adver­
tising . . . offensive cannot juxti"y suppressing i t  The 
same m ust hold true for advertising th a t tome members 
of the bar might find beneath th rir dignity* I d ,  a t G4A.

We h ive applied this principle to direct mail caace aa 
well aa with respect to general rdvrrtising, noting th r l  
the right to iiae tha mails is protected by tha First 
Arran time n t See Hdger v lo iisj I  Drug FmduCtt C a r p  , 
451 U. S 60, 76 (1063) fRgloOtiUTT, J  , concurring)
• u -  ,i m - M rint u . u. t lU I I J J l ) ,  I llf lU fj^ , 
we held th a t a statute designed lo 'sb id fd )  roripmot* of 
mail fiom m ateiials tha t tlwy ate likely to Cot. often- 
slvs* fim hertd  an interest o f l i t l e  weight,* noting tha t 
•ws have coneisUotiy hald th a t the fact tha t protected 
apevch laay bo offcneive te  soma does not justify lie 
tupprvMion 463 U. M., a t 71 (tiling C any, tupra, e t 
751) It is only where an audknoa ia captive th a t we 
will exsura iu  protection from .seme offensive speech

Bee Consolidated Edison Vo o f N.Y, v. riddle Servlet 
Cnmm’n o f  N.Y., 447 U. 8. 530. 542 (1030). Outeldc 
tha t contest, *we hnve never held th a t tlio Government 
(Uelf can sh u t off tlio flow of mailings to protect those 
recipients who rrlght potentially be offended.* flolgtr, 
tupra, a t  72 Tlio occupants of a hounehnld receiving 
mailings art) not a  captive aud ito rs, ibid., and tho 
asserted Interest in preventing their offense should he 
no more controlling here than in our prior esses AH 
th* recipient of objections] mailings need do ia to take 
"the 'short, though regular, journey from mall box to 
traah can.'* I hid  (citation omitted). Aa we have 
obtorved, tins io *an acceptable burden, e t  least to  far 
aa tha Constitution is concerned.* Ibid. II O u s t cases 
forbidding restrictions on speech th a t m ight bo offensive 
aro lo be overruled, the Court should say so.

In  the face of theae difficulties of logic and precedent, 
the. Gtate and tho opinion of tha Court tu rn  to a second 
interest' protecting the reputation and dignity of tho 
legal profession The argument is, i t  aroma fair te say, 
lha t all are demeaned by the crass behavior c f  a few. 
Ih a  argum ent take* a further step in the amicus brief 
filed by tho Association of Trial Lawyers nf America 
There it ia said th a t disrespect fot the profession from 
this sort of solicitation (but presumably from no ©the* 
■urt of solicitation) results In lower ju ry  verdicts. In a 
laosa, of course, theae arguments aro circular. White 
disrespect will arise Iron  an unethical or improper 
practice, tho m ajority begs a most critical question by 
assuming th a t direct mail solicitations constitute such a 
practice The fact ia, however, th a t direct solicitation 
may serve vita) purposes and promote the administration 
uf justice, and to the extent tha bar sacks to  protect 
lawyers' reputations by preventing them from engaging 
in speech some derm offsntivc, tha S tate  (a doing 
nothing m ore (a t amicus the Association of Trial 
Lawyers of America ia at lesst candid enough to admit) 
than manipulating thn publk't opinion by suppressing 
speech tim t informs us how the legal system works. 
Th» rtisrsepect argument Uses proceeds from tha very 
assumption it  tries to prove, which is to  say th a t 
solicits lions within 30 days serve do legitim ate purpose. 
Tills, of course, is censorship pure and simple, and 
caneorahtp is antithetical to tlio firat principles of free 
•iptfuslon.

II
Even were the Interests aestrted  substantia), tha 

regulation here foils ths second pru t of t l *  Central 
Hudson teat, which requires lh a t tha dangers the S tate 
seeks to til rein s ir  he rra) and lh a t a  speech restriction 
or ban advance lha t asserted S tate Interest Ir* a direct 
and m aterial way. Rdrnfistd, 607 U. 8 ,  a t _  (113 S. 
C t . a t  1900j I h e  burden of dem onstrating the reality 
of the asserted harm rests on the  B tate /bsdl S lirh t 
evidence in th is  regard does not mean there Is sufTk in', 
evidence to support the claims- Hero, what the tils te  
baa offered fails wall abort of dnoonstrating  th a t tbe 
harms it ia trying to redress are real, 1st alone lhat the
>emulation rtinectiv -.<>-) nWw l»11v l l .
Interest*. *01* parties and the Gotirt have used the 
tent* "Summary of Itecord* to describe a document 
prepared by th e  H onda liar, one of Die adverse parties, 
and atibmiriad te  the District Court lo this case Se* 
ante, a t  9 This document includes no aciua] surveys, 
few inllcsuoo* uf sample alia nr selection procedures, no 
rsplaiijstiotis of methodology, and no discussion of 
escludod results There ia eo description uf tho statist! 
cal universe or scientific framework th a t penr.lta any
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productive use of the Information tiin so-called 3 mummy 
of Record contain*. The majority describe* th is  anec­
dotal innttsr as ’noteworthy for It* breadth and detail,* 
a n u .  a t  it, but when examined, it U noteworthy for iU 
tnccrapcteoce. Tbe selective synopses of (invalidated 
studies daal, for the roost part, with television advertis­
ing and phone book listings, arid not direct rnali solicit* 
tiona. Although there may be Issue* common to various 
kinds of attorney advertising and solicitation, i t  ia not 
clear w hat would follow from th a t limited premise, 
unless the Court maana by its decision to rail into 
question all fern's of attorney advertising. The most 
generous reading of this document permits Identification 
of 34 pages on which direct mall solicitation U arguably 
discussed Of theae, only two are rre n  a synopsis cf a 
s tudy  of the attitudes of Floridinnn tow ards such 
solicitations. Ih *  built of the remaining pages include 
comments by lawyers about direct mail (soma of them 
favorable), excerpt* ftrctn cituan  complaints about such 
solicitation, and a few excerpts frou. newspaper articles 
no the topic Our cases require something more then a 
few pages of self serving ar il unsupported statamenta by 
the S tate to dem onstrate tha t a regulation directly and 
materially advances th* elimination of a real harm  when 
tha tits Is scski to suppress truthful and nondecsptlve 
speech. See, eg ., KrUa/l'ld, 607 U. S., a t _  1113 3. Cl., 
a t 1800-1801]

I t lr  telling th a t th* essential th ru s t of si] thv 
m ateriel adduced to  justify  tha 8t* t*’s ln tsrse t Is 
devoted to tbe reputational concerns ol Ihe liar. It Is 
not a t  all clear th a t this regulation advance* tho 
Interest of protecting person* who are suffering traum a 
and grief, and we are cited lo no m s Leri a I in tho record 
for th a t daim  Indeed, when asked at oral argument 
whnt a  ‘ typical Injured plaintiff get(s) in tbe mail,* the 
Bar's lawyer replied "Thst's not in the record. . and I 
don't know tha answsr to th a t question * Tr. of Oral 
Afg . 36. Having declared that the privacy in terest Ix 
one both substantial and served by the regulation, the 
C ourt ought not to be excused from justifying Its
COtttJUf IOO

III
The Insufficiency of the regulation to advance Ihc 

S ta te 's  in terest is reinforced by th* th ird  Inquiry 
necessary in this analysis. Were tt app-opriate to reach 
the third pert of the Caa/rai H u d tv  «**<, i» would be 
cisar 0 .a t thr relationship between >ie Bar's interests 
and tho means ehoscn to serve them a  not a reasonable 
At. Tbe B ars rale  (xsstas s flat ban th a t prohibit* far 
more speech than necessary to serve tbe purported state 
in te res t Even easumlog tha t interest were legitimate, 
there Is a wild disproportion between the harm  supposed 
and the speech ban enforced It is a  disproportion the 
C ourt ilose not bother to discus*, bu t our speech ju ris ­
prudence requires th a t ft do so GrafraJ f/ucfaw, 447 
U fl , i t  5W -J7I; Board o f T ru ittn  o f  S ta ll Unloerrity 
o f N Y  Fat, 492 U. 3  468. 4*6 (1889).

Th begin with, th* ban applies w-.th rwepec’ to all 
accidental Injuriea, whatever thalr gravity The Court'* 
purported Justification for *!>• excess of regulation in this 
respect I* the difficulty r. drawing lines between severe 
end less serious Injunrr, see onto, a t 14, but making 
such distiacticc* is ro t loipetlant ui this analysis. Evan 
were It significant, the Court's assertion is unconvincing 
After all, tb s  crim inal law routinely distinguishes 
degrees of bodily harm, ses, eg .. Ihsited Slats* Ssnt*-ve 
ing Cemir.issica, Guidelines Manual |I H I  I. com ment, 
t> IfbX 0 0 , (j) (Nov 1994), and If th a t dalineaUon is
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psnnitslblu and workable in the criminal context, it 
should not be *hard tn imagine tho contours of a 
regulation’ th a t satisfice the reasonable fit trquiremocit 
Ante, a t  14

There Is, moreover, simply no justification for assum ­
ing tha t in all or most cases a a  attorney’s advice would 
ha unwelcome or unnecessary when Ills survivors ot tho 
victim must a t onco begin assessing their legal and 
financial position in a rational manner. With regard to 
lesser injuries, there la little chance th a t for any period, 
much Ices 30 days, th r victims will beooms distraught 
upon hoarir.g from *n attorney. It Is, In fact, tnorr 
likely a real risk th a t some victims might think no 
attorney will be Interest'd enough to help them It is 
a t this prodno tlrr.r tha t sound legal advic* may be 
aoocrsary and most urgent.

Even os to more em eus inpine*, the S tate’* argum ent 
falls, since It must be conceded th a t prompt leva] 
representation is essential where death or tr\jury results 
from accidents. The only seeming justification for tho 
State's restriction 1* the one t)»e Court, itxsdf offers, 
which la th a t attorney* tan  and do resort to  oUiar ways 
of communicating important legal information to poten­
tial cheats Quite aside from tbe latent protectionism 
for the established bar th s t the argum ent discloses, It 
fetls for th* more fundamental reason th a t it concedes 
th* necessity for th r very representation the attorneys 
solicit and the S tats seeks to ban Tbc accident victims 
who ire  prejudiced to vindicate the S tate’s purported 
desire for nuns dignity In th* legs! profession will be 
thn very persona who most need legal advice, for they 
are the victim/ who, because they lack education, 
linguistic ability, or familiarity with tho Isgal system, 
e ra  onehln to seek out legal service* Cf, 7)oin m m  v. 
Virginia t* rrl. Virginia State Bar. 377 U 8. 1, 3-4 
( l!>64).

The reasonableness of tho S tate 's chosen rr.ethoJa for 
redressing perceived evils ran  be evaluated, in part, by 
a coRimonseneo conridtralicn of other possible means of 
regulation that have not been tried. Here, Hie Court 
neglects the fact that thia problem i t  largely self- 
policing-. V’otenttal clients will not hire lawyers who 
offend them. And e-rcn if a  person enters into a 
contract with an atlcrnsy end la ter regret* It, Florid*. 
Ilk* tutuo other States, allows clients to rescind certain 
contracts with attorney! within a  stated time after th ry  
aro u e ru tsd . See, eg .. Rules Regulating the Florida 
liar. Rule *-1.5 (Statement c f  Client's Rights) (effective 
Jau . ), 1993), The Stats'* restriction deprives accident 
victims of Information which may be critical to their 
right tn  make <a claim for fnmpsoeaUon fur injuries. 
The telephone book sod general edvertisssBtnts may 
serve th is  purpose in part; bu t the direct solicits lion ban 
will fth  cm thoco who most need legsJ representation fur 
those with minor lqjurlSs. tbe vie Lens too 11) informed to  
know an attorney may be Interested tn their rase*! fcr 
those with serious trjuriss, th* victims too Ill-Informed 
to know th a t tune Is of the asssnce if  counsel Is to 
assemble evidence and warn them not to en ter Into 
settlem ent negotiation* or rrtden tla ry  discus «u>o* with 
InvestigaUxs for opposing parties On* survey reports 
(h a t over a racer.t 5-yeat  period, 68% of th* American 
population consult**! a lawyer. N. Y Tirrvrv, June  11, 
1995. section 3, p 1, col. 1. The u te  of modern 
communication method* in a Umsty w*y ts essential tf 
elmtit* who make up this vast demand are to be advtsed 
and lufcnucd of all of their rhuires anJ riglita in *• lect­
in* an attoresy Tho very fact th s t  soma 380.000 direct
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in Ail solicitations are a«nt to accident victim* acd  their 
luivivur* In Florid* each year I* some Indication of tbe 
efficacy of thia dsvla* Nothing in th* Court’* opinion 
demonstrate* th« t th sto  effort* do not serve cornc 
beneficial role. A solicitation letter 1* not a contract 
N othin; In the reran) abowa lha t theae communication* 
do not a t  tho least aervr. Oia purpose of informing the 
prospective client th a t he or the haa a number of 
different attorneys from whom to choose, so th a t tho 
dedrioo to select counsel, after an Interview with cn* or 
wore interested attorneyr, can be deliberate and In 
fonnrd. And if these communications reveal tha aoeial 
cost* of the to rt system ■■ a  whole, then effort* can bo 
directed to reforming the operation of th a t trystem, not 
to tuppeesaing infcrtne.ion about how the system works 
The Court'ii approach, however, does not seem lo bo 
tbe proper w«y to begin elevating Use honor cf the 
prcfaaalon

IV
It I* most trank  th a t, for the first tim e since DaU* v 

Stale B ar of Artrana. the Court now order* a major 
retreat from the constitutional guarantee* for commercial 
speech in order to ahlcld it* own p.-ofaealon frorn public 
criticism Obecurlog the financial aspect of tbe legal 
profession from public disco sal on through direct mad 
solicitation, at the expense or tha least sophisticated 
member* cf society, i t  not a laudable constitutional goal- 
There ia no authority for the proposition th a t th* 
Constitution permits tha Ctat* to promote tho public 
unage of Ihe legal profession by suppressing information 
about tha prafeaaion'a business aspects If public respect 
for the profession acoda* because aolicitatson distort* the 
id«s of the law as moat lawytTo see it, i t  must be 
remsm brred tha t raal progress begins srith more rational

speech, not lesa. I agree th a t if th is amounts to mere 
‘ se rm o n is in g ,"  see  S h a p tro ,  486  U. y .,  a t  490 
(CFCONNOR, J ., dissenting), tha attem pt m ay be futile 
Tha guiding principle, however, la th a t full and rational 
d^cusslon furthers sound regulation and rwceaaary 
reform. The linage of th* profession cannot ho enhanced 
without Improving toe substance of i u  practice The 
objective of the profession ia to ensure th a t ‘ the ethical 
standards of lawyers are linked to  tlio service and 
protection c f  client*.* CMrulit, 496 U. 3 ,  a t  461.

Tbda/e opinion la a serious departure, not only from 
our prior decisions Involving attorney ad vru Using, but 
alao from the priuriple* th a t govern th* tr  an amission of 
commercial speech The Court's cpLnion reflects a  new. 
fouod And illegitimate confidence th a t It. along with the 
bupram* Court of Florida, knows w hat ia best for tha 
Bar and It* clients. Self assurance has alwayt been the 
hallm ark of a cvnnor. That is why under (h« First 
Amendment the public, i.ot tha S tate, has tha right aod 
tbe power to  decide what ideas and information are 
deserving of their adherence. TT]h* general rule ia lha t 
tha speaker and the audience, not the government, 
a isa sa  th e  v a lue  of th e  in fo rtn a tio n  p resen ted .*  
FiU nfitld, 607 U. S.. a t _  t i n  S  C t ,  a t 17061. By 
validating Florida's role, tc d s /s  majority Is ceiapUot in 
th a  llar'a censorship. For thasa reason*. 1 d issect from 
the opinion of tha  Court and from III Judgment.

HARRY SCO IT RIUCA*0. TiBiSjuic. Its. (GRriNRLRO, 
TRAGRtG. HOI I'M AN. LtFOIF, ROSEN A QOKHTCI. FA , 
WltLtAM E. BILW3. an! IOHN A DKVAVt.T lll.cn the tx»M 
fo* «iu<m«t. BRUCE 5  ROGOW. Ten tsedcrrfsk. TIs 
(BEVERLY A FOUL HOWEIi- L f  LKGUSON. sad I.ANOTRT 
4  PAF5ONS.C0 IS* b-kfi) fo* infondtsN.
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by T e rre n te

McNally.
Four of the five performers in 

"Indiscretions" were nominated 
for acting awards.
Eileen Atkins, the love >taruJ 

spinster of "lin lise rc tb ins ." it* 
reived a nomination for l e t  or 
treas an l wdl cjr.ipiMe attain l 
Mary Alice cf " I I .ving Our Say.”  
IT.crrv J o n rro f ’ T '•!(• r  s '* ; . tl 
. <n Mirren f " A  Mo'tth in thr* 
Gauntry.”  A tk irV e<' at .«r. Iw !*’ 
lecn Turner, was iv’t r.< mu :it< •' 
Ralph F icnrrv tin* sta -;: I? m- 

le t," was norr.utate.i for Is 't . i n* 
ami face* Reger llcea of ’ Ini'. wrc- 
tiu n i. ”  Brian Bedford of "Tbc 
Mollerc Comedies" nnd Jw  Scar* 
of **A Tuna Christmas."
The 7 4 ' . 'v j mi!Mt.4tns " . i t  *

niadi by . 17 in tin i ' r : *1 •
th e a te r  | i»i f» •» *11.4 tit.'
will l.-c aor ure« d J'll.v •
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T h n  N o w  Y o r k  T i m o s
WASHINGTON— Republican:; in 

the Senate failed again on Monday 
lo act cn a measure intended to re 
duee the number civil lawsuits, 
even though Sen. Bob Dole, the 
majority leader, had scaled back 
the proposal drastically to attract 
the needed votes.
Ati effort to shut off debate on thn 

legislation, which the Senate has 
been considering for three weeks, 
ro t only failed to win the needed 
t.vn thirds majority, but fell short 
of even a slr-vuiv majority, with -lit 
in favor c;ipd5eab>
As n result, scnn'c leaders arc 

planning to lake a scalpel to the bill 
on Tuesday morning to pare it even 
further. The measure that is ex 
pected to emerge would set limits 
on damages only in lawsuits involv­
ing faulty products. Tiiat would 
mai-.e it similar to the original Sen­
ate bill, which Dole. It Kan., had 
sought to expand lo bring it closer 
to tiic sweeping version passed by 
the House lest month.
Sen. Slade Gorton. R-Wash., pro 

(iu ted that the bill, thus amended, 
was likely to pass. Sen. John I). 
KockcfcH. r IV. D-W.Va., who with 
Gorton has bc 't: pressing fo r 
national s tm d .ird s in product 
liability lawsuits, said he thought 
the measure would attract enough 
Democrats to !.o approved on 
Tuesday.
I f the Senate passes even a 

scaled-back version of the lail. u 
. tuitl s till hava to be negotiated 
with the House rn-as’ire lo come up 
with a I inn! version 
Tlie past tv.ii weeks of healed de­

bate and negotiation over this issue 
have provided a stark demonstra­
tion of how* the Senates majority 
Republicans arc a far less patent 
fori ? in their chamber than is the 
Republican n'-'-j iriiy in the Ibmse 
'Hie Senate Repu’dici'ti*. and < ■ lie 
cially Dole, have been fm drab Im 
their efforts r« rnove quickly with 
the kind " f major l-.glslaiion that 
their Republican rnut.Urpari ■ in 
the I f f ise Im *. c !•*• "> able to | ass 
Dole.Whoi t l i; t 'v  Itcplibll

canyc.aVnp .ilg ’n r.itio i. tnoka 
gambit* on > n ..it.r:;: Fit? Senate 
n on*arc ta i I h e  ll'itc-e Vi r 
aion He app. r»*i t-'v i! 1 n1*1 haw u 
clear Mm of tin* u« p’Ji of ills > ip 
port, however, a miscalculation 
that I* the equivalent of u tria l 
lawyer's asking a question of a wit 
n •••- without 5 rnwp g the answer 
“ IK did i t ic. lly 1 u«itt how nan; 
•»te* we.*i- tin 11*. .i si itior S< o, ir 
staff oi > ii I "He Jini MufiUd to

fe:;t Hie waters.”
The House last month passed 

bills that would set lim its on puni­
tive damages in all civil lawsuits in 
both federal and stiitc courts.
But the more lawyer-friendly 

Senate was expected to balk at such 
sweeping changes, and it began 
considering a more modest propos­
al. That hill, sponsored by Gorton 
and Rockefeller, would have set 
limits on punitive damages only in 
lawsuits involving faulty products, 
for items as diverse as ice-cream 
makers to artificial limbs. Dole, 
however, expanded the measure to 
match much of the House legisla­
tion.
Last Thursday, as President 

Clinton accused the Senate of plan­
ning toTiiact a measure that, woulj 
nroTc-ct ronists. drunkm drivers 
and child abusers, yrn.-itnrs- refused 
to  no'alum; withPole's swooping 
changes. Do! *’s effort lo halt dc- 
Lal ' then also failed to attract even 
a simple majority.
On Friday, Dole and other Re­

publicans scaled hack the measure 
to limit punitive damage awards in* 
product liability lawsuits: hutH vy 
added l~angu.n i' that would lim it 
ifaiiiag.es m all civil lawsuits in­
volving sr all companies and indi­
vidual , wliTr~nt 1 worth did iv.u cx- 
ect-'i 5.vhi.i<sI.
II • as this treasure thateoiildnot, 

atiraci eiiom.li yntes~fo~cin' the tie• 
bate again on Mond y.
~T!cforc blonday's vote, Dole had 
given bis approval to scale back the 
lull further, conceding lhat tbe ver­
sion he produced Friday would not 
win.
The bill to lie considered on Tues­

day would limit iiumHvrdanyigcs 
jury may aw.u jLsnmcom* in a pn 
dim ttatiditv lewMiit to.whichcv^ r 
[%' g ic .iicr. S.*vi.n *'i or twice tip* 
amount of damages Tor lost wages

tm cilic .il e r ii 'u r c .  and "D am  j t i  
suffering’^rDniirve il.iiiiagc. u. >y 
I-** cwariieil by ytrlcs in especially 
uuliageou. i i»u.Tstanci s l l t r |.|!1 
would .dsn .dlnw a nidge to rm.ove 
iTuTTinnl timiiT c e r ta in iun'utu»t- 
antes meluilui!* ta i' e In w hich tb"*
~ . i i i i i t nl tl. m .i.m tfltjurrr w..s
••>11 4 l.lllV tll-l.llJLVr
li i ! rt lira i bin. a !< hhyist h r 

>i ver»lroa>umrr gro u>r.,saldthv: 
i he pm vision w. krgcly me .nnng 
less hecnu*i* URtfcr H e bill a com 

io a judge** re­
moving the lim it rould demand and 
be gr: >tro a new tria l Brandon
S.ilit 1 <t n»i »U4*C4**j f i l l p’ n e tiH
UiiuM want (>• r.-k o an I trial 
jg.i*n»t a large compinv



RECEIVED HAY i 0 1995

H O G A N .  M E C H A M .  R I C H A R D S O N  and C O M P A N Y
CcMTiriEP P ub lic  A c c o u n ta n t1,.

PilMW'fS 
I Polo Hot|lin, CPA 
T'lA'.'ird B Mochmn, C'PA 
S O irk  Rh tu ifc lso n . C P A

1 73*1 TONC.ASS AVENUE 
K.I TCHIKAN. ALASKA 99901 

(907) 229 9088 
fAX 1907) 229 9087 A Mo(TTl)*:f nl ilin 

AiCPA Piiwnln 
Cnmp.iny Pwcltco 
Sncilon

M a y  8 ,  1 9 9 5

S e n a t o r  R o b i n  T a y l o r  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  C a p i t a l  
J u n e a u ,  A K  9 9 8 0 1

D e a r  S e n a t o r  T a y l o r :

I a m  w r i t in g  in  r e g a r d  t o  H o u s e  B ill 1 5 8  w h i c h  w o u l d  r e v i s e  t h e  C iv il  L ia b i l i ty  
s t a t u t e s  o f  t h e  S t a t e  o f  A l a s k a .  I u n d e r s t a n d  t h a t  H B 1 5 8  i s  p r e s e n t l y  b e i n g  
r e v i e w e d  b y  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  I r e q u e s t  t h a t  y o u  s e n d  t h e  b ill t o  
t h e  f l o o r  o f  t h e  S e n a t e  f o r  p r o m p t  a c t i o n .  I f u r t h e r  a s k  t h a t  if a n y  a m e n d m e n t s  
a r e  p r o p o s e d  to  t h e  b ill, y o u  d o  w h a t e v e r  y o u  c a n  to  r e t a i n  S e c t i o n  1 2  o f  t h e  b ill 
i n t a c t .  T h a t  S e c t i o n  is  d e s i g n e d  t o  b r i n g  f a i r n e s s  t o  t h e  i m p o s i t i o n  o f  l ia b i l i ty  
a g a i n s t  p a r t i e s  w h o  h a v e  h a d  o n ly  a  s m a l l  p a r t  ir a n  a c t i o n  r e s u l t i n g  in  a w a r d e d  
d a m a g e s .  M a n y  o t h e r  s t a t e s  h a v e  r e c o g n i z e d  t h e  n e e d  f o r  s u c h  f a i r n e s s  a n d  
h a v e  r e v i s e d  t h e i r  s t a t u t e s  t o  p r o v i d e  t h a t  f a i r n e s s .  I a m  a s k i n g  t h a t  y o u  h e l p  
y o u r  c o l l e a g u e s  in  t h e  S e n a t e  p a s s  t h i s  b ill a n d  p r o v i d e  A l a s k a n s  w i th  f a i r n e s s  
a l s o .

S i n c e r e l y ,

E d w a r d  B . M e c h a m ,  C .P .A .  
P a r t n e r
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M a y  8 .  1 9 9 5

S e n a t o r  R o b i n  T a y l o r  
S e n a t e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  S t a t e  C a p i t a l  
J u n e a u ,  A K  9 9 8 0 1

D e a r  S e n a t o r  T a y l o r :

I a m  w r i t i n g  in  r e g a r d  t o  H o u s e  B ill 1 5 8  w h i c h  w o u l d  r e v i s e  t h e  C iv il  L ia b i l i ty  
s t a t u t e s  o f  t h e  S t a t e  o t  A l a s k a .  I u n d e r s t a n d  t h a t  H B 1 5 8  i s  p r e s e n t l y  b e i n g  
r e v i e w e d  b y  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e .  I r e q u e s t  t h a t  y o u  s e n d  t h e  b ill to  
t h e  f lo o r  o f  t h e  S e n a t e  f o r  p r o m p t  a c t i o n .  I f u r t h e r  a s k  t h a t  if a n y  a m e n d m e n t s  
a r e  p r o p o s e d  t o  t h e  b ill , y o u  d o  w h a t e v e r  y o u  c a n  to  r e t a i n  S e c t i o n  1 2  o f  t h e  b ill 
i n t a c t .  T h a t  S e c t i o n  i s  d e s i g n e d  t o  b r i n g  f a i r n e s s  to  t h e  i m p o s i t i o n  o f  l ia b i l i ty  
a g a i n s t  p a r t i e s  w h o  h a v e  h a d  o n ly  a  s m a l l  p a r t  in  a n  a c t i o n  r e s u l t i n g  in  a w a r d e d  
d a m a g e s .  M a n y  o t h e r  s t a t e s  h a v e  r e c o g n i z e d  t h e  n e e d  f o r  s u c h  f a i r n e s s  a n d  
h a v e  r e v i s e d  t h e i r  s t a t u t e s  t o  p r o v i d e  t h a t  f a i r n e s s .  I a m  a s k i n g  t h a t  y o u  h e l p  
y o u r  c o l l e a g u e s  in  t h e  S e n a t e  p a s s  t h i s  b ill a n d  p r o v i d e  A l a s k a n s  w i th  f a i r n e s s  
a l s o .

Sincerely. , >

S .  D irk  R i c h a r d s o n ,  C P A  
P a r t n e r
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May 11, 1995

S e n a t o r  R o bin Taylor 
Senate Judic i a r y  Committee 

Ala s k a  State Capital 

Juneau, A l a o k a  99801
p a

V T A  FAX (907) 465-3922

D e a r  S e n ator Taylor,

I r e s p e c t f u l l y  request your support* of CSHB 158. 1 feel

legisl a t i o n  in in tho bent interest of tho State of Alaoka,

the

It I recall correctly, you were an active s u p p o r t e r  of l i n i t o d  

l iabilit y / t o r t  reform for tho Forest Product* ind u a t r y  ao it 
relatoa to E P A  violations. CSHB 158 will havo a far g r o aler impact 

o n  b usiness and individual righto than what y o u  s u p p o r t e d  in the 

pant.

I urge you to Inform tho constituents of our District. T h i a  is 

v e r y  important legislation and most Silkan'n are r.ot aware o f  y o u r  

preoent p o oition or the nignificant changes p r o p o s e d  for A l a s k a  

S t ate Law.

Tort Re f o r m  hao been a national prio»-ty for yearo. I a m  a m e m b e r  

off the A l a s k a  State B o a r d  of Public Accountancy. S i g n i f i c a n t  
nu m bern of Alaska firms are waiting tor A l a s k a  limited l i a b i l i t y  

legislation. Ma n y  of the National Firms pra c t i c i n g  in A l a o k a  have 

a l r e a d y  o r g a n i s e d  under difforent State law for limited l i a b i l i t y  

protection.

Sincerely,

Bradflo^#. Sha f f f ^ ^  C P A

SWAPPER 6 H A R R I N G T O N  

Certified Public Accou n t o n t s

*
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p r i c e )  H.C. PRICE CO.

301 W .  N o r t h e r n  L i g h t s  U l v d , S u i t o  3 0 0

A n c h o r a g e .  A la s k a  9 9 5 0 3

(9 0 7 ' 2 78  4<500 • F a x  (9 0 7 ) 2 7 8  3 2 5 5

Mav H. 1995 V i a  F a x :  4 6 5 - 3 9 2 2

A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  ( M S  3 1 0 0 )  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

Attn: S e n a t o r  R o b i n  T a y l o r

S u b j e c t :  H B  1 5 8  T o r t  ( L i a b i l i t y )  R e f o r m

D e a r  S e n a t o r  R o b i n  T a y l o r ;

I s t r o n g l y  s u p p o r t  t h e  p a s s a g e  o f  t o r t  r e f o r m  a s  r e p r e s e n t e d  i n  H B  1 5 8 .  T h i s  b i l l  a d d r e s s e s  t h e  
n e e d  t o  r e d u c e  c o s t s  a s s o c i a t e d  w i t h  t h e  C i v i l  J u s t i c e  s y s t e m ,  m a t c h  l o s s e s  w i t h  c o m p e n s a t i o n ,  
a n d  c r e a t e  e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  c o s t  a n d  r i s k  o f  i n j u r y .

T l i e s c  a n d  o t h e r  c h a n g e s  c o n t a i n e d  i n  H B  1 5 8  w i l l  b e g i n  t h e  p r o c e s s  o f  r e d u c i n g  o u t - o f - c o n t r o l  
a n d  u n n e c e s s a r y  c o s t s  a s s o c i a t e d  w i t h  b u s i n e s s  l i a b i l i t y .

P l e a s e  s u p p o r t  t h i s  i m p o r t a n t  l e g i s l a t i o n  b y  v o t i n g  f o r  p a s s a g e  o f  H B  1 5 8 .

V e r y  t r u l y  y o u r s ,

H  C  P r i c e  C o

W e s l e y  P .  N a s o n  
V i c e  P r e s i d e n t

W P N / K L L / r d / 2 9 4



M a y  9 ,  1 9 9 5

S e n  R o b i n  T a y l o r  
R o o m  3 0
A l a s k a  S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  S e n  T a y l o r ,

I a m  w r i t i n g  t o  y o u  i n  y o u r  r o l e  a s  t h e  C h a i r m a n  o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e  t o  
i n f o r m  y o u  o f  m y  s t r o n g  s u p p o r t  f o r  H o u s e  B i l l  1 5 8 ,  a  b i l l  a i m e d  a t  t o r t  r e f o r m  T h i s  b i l l  
w o u l d  r e d u c e  c o s t s  a s s o c i a t e d  w i t h  t h e  c i v i l  j u s t i c e  s y s t e m ,  m a t c h  l o s s e s  w i t h  
c o m p e n s a t i o n  a n d  c r e a t e  e q u i t a b l e  d i s t r i b u t i o n  o f  t h e  c o s t  a n d  r i s k  o f  i n j u r y ,  a s  w e l l  a s  
f o c u s  o n  o t h e r  n e c e s s a r y  a r e a s  o f  r e f o r m

I a m  s u r e  y o u  a r c  v e r y -  f a m i l i a r  w i t h  t h i s  b i l l ,  a n d  i n s t e a d  o f  r e i t e r a t i n g  i t s  d e t a i l s .  I  w o u l d  
l i k e  t o  b r i e f l y  d e s c r i b e  m y  c o n c e r n s  a b o u t  o u r  l e g a l  s y s t e m  T o  b e  c a n d i d ,  i t ’ s  o u t  o f  
c o n t r o l  I s p e a k  a s  a n  e n t r e p r e n e u r  w h o  h a s  b u i l t  a  v e r y  s m a l l  b u s i n e s s  i n t o  o n e  o f  
A l a s k a ' s  l a r g e r  b u s i n e s s e s  I t a k e  c o n s i d e r a b l e  p r i d e  in  t h e  s e r v i c e  w e  p r o v i d e  a n d  t h e  f a c t  
t h a t  I h a v e  b e e n  i n v o l v e d  o n l y  o n c e  in  3 5  y e a r s  o f  b u s i n e s s  a s  a  d e f e n d a n t  i n  a  l a w s u i t  
W e ' r e  f a r  f r o m  f i n i s h e d  W h e n  w  e  c o m p l e t e  t h e  p u r c h a s e  o f  W h i t e  P a s s  f a c i l i t i e s  in  
S o u t h e a s t  A l a s k a  a n d  t h e  Y u k o n  T e r r i t o r y ,  o u r  a n n u a l  r e v e n u e s  a r c  e x p e c t e d  t o  t o p  S 2 0 0  
m i l l i o n  a  y e a r

O u r  c o m p a n y ,  a n d  m a n y  o t h e r s  l i k e  u s .  h o w e v e r ,  f a c e  n u m e r o u s  c h a l l e n g e s  a n d  a m o n g  t h e  
m o s t  o n e r o u s  i s  a  l e g a l  s y s t e m  t h a t  s e e m s  t o  m a k e  v i c t i m s  o u t  o f  i n n o c e n t  p a n i c s  w  h o  
m a y  j u s t  h a p p e n  t o  b e  t h e  t a r g e t  o f  s p u r i o u s  l a w s u i t s  W e  s e e m  t o  h a v e  t h r o w n  o u t  t h e  
i d e a  o f  m o r a l  r i g h t  a n d  w t o n g  i n  f a v o r  o f  a  s y s t e m  t h a t  r e w a r d s  t h o s e  w h o  e n d l e s s l y  m a k e  
t h e  m o s t  o u t r a g e o u s  d e m a n d s

10 In )|t • W< iWito tlltl w * * iw / n ? n w  • te. ito /i m  j w
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I a m  c e r t a i n l y  n o t  in  f a v o r  o f  a  s y s t e m  w i t h o u t  r e a s o n a b l e  c o n t r o l s  a n d  i n  w h i c h  " a n y t h i n g  
g o e s "  I n  f a c t ,  w e  n e e d  p r o t e c t i o n  f r o m  t h o s e  w i t h  a  l i t i g i o u s  m e n t a l i t y  a s  m u c h  a s  t h e  
n e x t  p e r s o n  I  s t r o n g l y  s u p p o r t  b r i n g i n g  s o m e  r e a l i s m  b a c k  i n t o  t h e  l e g a l  s y s t e m  a n d  
d o i n g  w h a t e v e r  i s  a p p r o p r i a t e  t o  r e d u c e  t h e  n u m b e r  o f  f r i v o l o u s  l a w s u i t s  f i l e d  b y  
i r r e s p o n s i b l e  p l a i n t i f f s

I  l o u s e  H i l l  1 5 8  w i l l  n o t  s o l v e  a l l  t h e s e  p r o b l e m s  I t  i s  r e l a t i v e l y  n a r r o w  in  t h a t  i t  g e n e r a l l y  
w o u l d  b e g i n  t h e  p r o c e s s  o f  l i m i t i n g  c e r t a i n  d a m a g e s ,  a s  w e l l  a s  a t t o r n e y  f e e s  P a r t  o f  t h e  
r e a s o n  I  s o  s t r o n g l y  s u p p o r t  it i s  l h a t  it  h a s  t a k e n  u s  s o  m a n y  y e a r s  j u s t  t o  g e t  t o  t h i s  p o i n t  
I f  p a s s e d ,  t h i s  b i l l  w o u l d  s e n d  a  c l e a r  m e s s a g e  t o  t h e  l e g a l  s y s t e m  t h a t  w e  a l l  m u s t  b e  h e l d  
m o r e  a c c o u n t a b l e  f o r  e x e r c i s i n g  p o o r  j u d g m e n t  F o r  e x a m p l e ,  b y  e n s u r i n g  t h a t  in  s u i t s  
i n v o l v i n g  t h e  f a u l t  o f  m o r e  t h a n  o n e  p e r s o n  a w a r d s  w o u l d  b e  a l l o c a t e d  in  a c c o r d a n c e  w i t h  
t h e i r  f a u l t ,  w e  w o u l d  t a k e  a  s i g n i f i c a n t  s t e p  f o r w a r d  b y  c u r t a i l i n g  t h e  f e e d i n g  f r e n z y  t h a t  
r e s u l t s  H o r n  a t t o r n e y s  s e e k i n g  o u t  a l l  t h e  " d e e p  p o c k e t s "  t h e y  c a n  f i n d

T h a t  i s  j u s t  o n e  e x a m p l e ,  a n d  a s  I s a i d ,  t h e r e  i s  n o  n e e d  t o  g „  o v e r  t h e  e n t i r e  b i l l  b e c a u s e  I 
a m  c o n f i d e n t  y o u  a r c  f a m i l i a r  w i t h  it I n s t e a d ,  I w i l l  s i m p l y  a n d  r e s p e c t f u l l y  u r g e  y o u r  
s u p p o r t  f o r  I l o u s e  H i l l  1 5 8  1 a p p r e c i a t e  y o u r  t i m e  a n d  c o n s i d e r a t i o n  o n  t h i s  i m p o r t a n t  
m a t t e r

S i n c e r e l y ,

P r e s i d e n t  &  C H O

PETRO MARINE SERVICES



Oregon Health Plan faces threat
■ The governor says cuts In Medicaid 
proposed by the GOP might kill Iho stale's innovative program
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By RICHARD L. HILL 
ol Tho Orogonlon tUft

Tliu u rcgon  Health I’lan probably 
w ouldn 't survive the amputation of 
M edicaid funds proposed by emigres- 
s lonal Hep'lbllcans.

G ov.'JohnJiilzhnbcr m ade that prog- 
. nosis W ednesday In responso |o  n bill 
by Flo use GOP/lcadcrs lhat aim* to  cut 
JIB2 billion from Mcdlcald by 2002.

Passage of the bill would resu lt in  sn  
liprqcdlatc 15  percent cu t from [the 
s ta to 's  M edicaid services, he said, and 
"v irtu a lly  ensure  lhat the Oregon 
H ealth P lan  will not continue.''

The p lan , which provides health care 
to the poor, would lose S230 million in

funding in thu next two years and 
m ore than $2 6 billion In the seven- 
year time fram e of the proposal, said 
Kllzhabcr. who was th e  p lan 's m ain a r ­
chitect when he was sta te Senate urcsl- 
dent.

At 0 press conference. Kitzhabcr 
said that 130 000 poor O regonlahs now 
havo prim ary tyu lc health  Ct1 10  wbu 
d idn 't have It {wo'yeara ugo; before tho 
hcnljh  plan wot\( Into cfTect.

Ho And othei* supporters said lhat by 
providing, basic care  to more people, 
Ihc health' plan h as  helped shrink  wel­
fare rolls and reduced costly hospital 
em ergency room care.

Tho health  plan, passed hy the 1989 
Legislature and launched in 199-1, is

tho sta te 's  answ er to rising medical 
costs and shrinking acccs3 to tre a t­
ment About 400,000 Oregonians a re  on 
Medicaid rolls, an  Increase of about SO 
percent, from before the plan was fully 
in place th is year.

M embers of O regon's congressional 
delegation vowed W ednesday to seek 
changes in  the bill, which is being con­
sidered this week by the House Com ­
m erce Com mittee

Rep. gflQ-Wyxicn, D Ore., who sits  on 
tho com mittee, said he would propose 
an  am endm ent Thursday lo  protect O r­
egon and a few o ther sta tes that have 
Innovative  M edicaid p rog ram s In 
place.

"Tills bill tc a is  Ihc heart and soul

out of Oregon's Initiative," Wyden 
said. "But we’re  in  a very, very uphill 
battle in the com m ittee."

Wyden said he would encourage 
President Clinton to veto any hill that 
th reatens the Oregon Health Plan.

Rep. dim  Ilium, R O r e , said the bill 
would be "a d isaste r" for Oregon in Its 
cu rren t form. Uunn said he would 
olTcr an  am endm ent to help protect the 
Oregon Health Plan when the bill 
reaches the House floor in early  Octo­
ber.

"I'm  working with the leadership on 
Ibis," Uunn said “They have to under

P le o so  tu rn  to  
HEALTH, P a g o

H e a l t h :  B u n n  v o w s  t o  d e f e n d  O r e g o n  p l a n
■ Conlinuod Irom Pago Cl
stand Oregon's situation lhat we 
Itave already through 1 III1 icnry cut 
costs drastically As tl stands, this 
plan would punish Oiegon for lead 
ing ihe way in reforming health 
care "
Medicaid Is a federal slate health 

progiain fin tti m illion |M<or Amen 
call:. The federal government pays 
82 p c ite ill of the lost, while Ihe 
state pays .IU percent
Because (lie Medicaid program 111 

vol.es fcdcia l luiids. tl must meet 
certain Icdeial itnm l.iids SoOn-gon 
li.nl In .ic i|tllrc federal waivers 11 mu 
Medicaid regulations Iwfoic Its p io 
gram could begin
The House f.Ol* pi.111 would allow 

Oregon In m iitinu c with its i- i |n i i 
im ill w 11I 1 managed care. Inn with 
less money The pio|nisal. vvliltli Is 
aimed at slowing Ihe national rate of 
Medicaid's annual growth lim n 
about tu p.-| eclll to I |n |iV llt. Would 
np la .e M n lii. i l. l with lilm k giants 
In stairs

-lean 1 Thorne, Oregon's Medicaid 
director, said the prulilem w ith Ihc 
Republican plan is it involves a ho 
inula Hint uses Medicaid 1 nsl figures 
Irom liscal year I wit Oct I. l!i!M 
IllS i-pt .'Ml. loot In-line the Oleguii 
Health IHnii was lu lly implemented

" III llscal ISWTr, w.- I1.11I a one Inin*. 
27 pciren t growth 111 Mciln aid costs 
tn-cause llia i 1 when we In ought in 
LlillXXi thegm ilaus." Thu ilie said 
"Then we're ex|ns 1 nig aiiu llier !< 
IH'icenl increase in lisc.il in. so 
dia l's a .«»iR ic n il 11111 c.isi*"
The Iti publican pl.iu would give 

the stale .timid a 11|» m  nl tin lease 
ho list at P.KNinVi 1 Ii ■« at I 'M

I think We Wnlllil lie Ion I Worse 
Ih.Ill any slate In • II I .I III III. g l.iwd l
lli.it we had 111 0111 om >1 .11 stall
up '" I  hoi lie s.ilil

K it/li.iln 1 said. "P. iliaps ilit- itti.a 
Milling) tins aspect ol tin pi..p ..s il is 
llia l it p.u.ily/i-s Ili-y o n lns.uisc ol 
01 > III) Om y

Ih- iMiiiitcd util that Oregon's pci 
capita Medicaid costs are among the 
lowest in the nation at ii.HiXi, "well 
In-low the 11.1l i 1n1.1l average ol 

" Oregon ranks .Midi iu im li 
v iilil.il Molicaid spending

"H ill stales like New Yoik that 
s|N-ml in excess ol VOhxi per capita 
w ill actually lie lewanled for their 
uieUti icm y ami (or the ir unwilling 
Hess lo address this problem," III- 
Silill.

K itzhaU r .said lie woulil have tu 
> .ill .1 special session nl the la-glsla 
till)- to deal w ith lit)' A2-MI m illion (hi 
In itia l loss to III)' si.iti* || the Utilise 
hill gels lliioug li Congress Senate 
Ihp iih llia lls s lill aie vvoikliig oil 
llic li Mull) alii p i.01

III.- I In gun lh a llh  I'I.iii l is l l l ln l 
in lln- state's well.im lo lls iN-tiig m l 
II |n it n il la ,I v•-.ii anil .uiolhei IJ 
|N’|ee||l H )|il)ll»U Is •mil) ipated In 
l in 'i 'i j  hmh.ilN 1 ..lot

In lit) lus t ( j in),nil* • et ih)' M> >'i

caul plan's t<X|u)llslon. Oiegnii's lots 
pitals also reported a III |m*icent tie 
cliu i' 111 rli.it iiy cure, lie added

K lldmhcr said Couglcss slnmlil 
lake into consideration Oregon's 
population growth rate, which is 
forecast to he 8 1 pet rent lor 
PW.V20U) tin* loth highest 111 the 
nation lie said Oregon ulso ranks
I lll i in die percentage ol Us |K)pulu 
Hun age 65 ami older, imople most 
likely to need Medicaid liim lcd long 
term care

K ii/liuhc i idanned to travel soon 
In Washington. DC to nige Con 
giess to change the Repiilillcatl pro 
|M>sal '" Ihep rim a ry elToil Will !»• to 
Clisisl oil liy lllt , to get an exemption 
hir those states that have Imtii 
granted M» tin .ml waivers" lor their 
programs. lie said

Dr .lames K I-at e. a N.ilutl pr-rlia
II ’> I.III. M ill iin-ndn is ol the Olegoll 
Po ll.ill I) S)« lely aii)l do- IlM'goii 
M> >lna) Association WH>- "ih > ply
ill-tin Is d liv d u -e  i , |h.- . i | in is
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Y OU have rti hand it to Senate 
Republican* It iloein't item jsmsible that anyone could talc 

on high-priced tnal lawyer* in a political fight and love, but they maiwged it.The political fight in c|uetuoti i.% ovct 
tort retonn, aiul tlie frustration i* that a popular cntvietvaiis* relorm can find no support. Michael | \j 
Uuiowiu is a veteran of . Washington’* war*—he 
srtsed a* 1‘renJciit 
Reagan'S first rem OMR 
General (VhuucI and also cochaitrd hoCabinet Council's work­
ing gtuup on legal tc form. Now a cctnor fellow at 
thr Mutton Ir.*t:runr, Ik !ia> a plan that deliver* on a key p'.anlc ol die Oxitract 
with America, it would cut the income of Will Clinton'* favorite tnal lawver ciniMiiticncv hv 50 |>cr cent and vlaih auro insurant e premiums hv 320 bil­lion. It * intelligent, populnt conser­vatism, and it'* rvcn bipartisan Horowitz'* titek-s* promotion cl 
"Qmsumci Payoff Tort Reform" lev ted to ertdoncmcnrs tanging from 
Robert Botk to fonr.cr ACI.U Prrsiden: Noonan Doiscn, from the 
Wall Strut Jvnma! to Anthony Lewi* 
Big-ci:*' mayor*. consumer ginup*. and the Nl'JR all support ;r Unfortunately, 
not enough Republican* m Congrc-s* 
do.Here'* »Ik  -caudal. Latntn pocket an rutmatrd oO cent* of even dollar 
spent in the tor mtem Horowire has two proposals to deliver a far Uiger 
share ol tort award* m injured partK* than to i‘Kir lawyers I odrr i Ik  liist, 
the erUK.Im:ciit of lawyer* vsTto drag out litigation would Ik  eliminated hy 
encouraging defendant* to make early vettlement offer*. Should an oiler Ik accepted, tlK plaintiff* lawyer’* frc svrnild be limned m tapped hciurlv chatgev; if rejected, contingency fee* 
could be charged only against recover- tc* in eaccsi of the offer. BotJ* side* 
would thus reduce their cott*. and lawyrt* no longer profit out of all pro­portion to the ink they mump; thev

would be compmiated only for the 
value they add. "Simple and mge- niou*," dccLirr* Derek Rnk, a fonrcr 
dean of (lie Harvard Law School,The second proposed trfotm 
! lorowtrz i* only too happy tu creilit to its otiginal 198* sponsor—Dick Cicphaid: (who now oppose* tort reform). Suppose dcfen dams agtee early on to re­imburse i laimarm. for 

all the unirtsurctl 
economic cost* of their claims—paat and 

future. If the olfer is at- 
ccptrd. the transaction ctrns in these iiiKli'piitr J cavc» wuu.il be effectively eliminated; if te jested, plaintiffs would face 

higher burden of proof lor -tonreu 
nom:c lamagea (pain and suffering, etc.) I i-c overall cilect would be to tc ducc malpractice, auto, and co-rpaia hit iinjiancc rates In .in estimated 2f» tn -ft) |Kt se;it. AimI because- pain md 
suifctirg award* ate gcr.cra.lv figured to Ik triple the economic damages, die 
(icpnatdt plan would s.utph reduce the incentive tu inakc inrtumciablc 
diKtor'* siiitt tr» order :«> strive awards up. Tilts is not tnsial Fit! Director Lout* Freeh ircentlv ruiimtcc that 
American houscfiuM* pav over SvOt) anmuLv in higher health-insurancc 
premiuxo* owing to tort-related health 
cate fraud And mow of iIk  tnoncv goes eventually to pay legal fee* Hotowitz would also pe-tnif inti 
lotist* to ilir>p coverage for pain and 
suffering, thereby cutting their auto in­surance rates hy a third Accoot-rg to a Rand Corporation study. (jldumu 
driven alone could cn us S3.6 btlimn 
annua ly ui premium savings.

Betrer yet, iIksc refotm* split the bbetal coalition bv clearlv ftvoong in 
juted plaintiff* at tlie eipcmc not uf defendant* but uf their lawyer* fhiv is a wedge ituic — and a sweet one 11:e 
tort bar’* political contribution* .yelped 
elect BtU Hinton. And the fiat that fw  *a* not long in commg ho 
health carr propoul lait sear would have prrmitreci Lawyrt* m continue re

rriving windfall profits from pro­tracted malpractice litigation If 
Republican* can now fortr him to 
clwote -eitlKr itrfend grreriy lawyer* 
or enrage hi* most generous support 
ere—he will be in a nice lie.

Citeedy lawyer* wrtr not the nrgct 
when tort reform vas debated inside 
i Ik  Brltway. Lati March, Horowitz 
watched dispiritedly as the tort trform debate deseiopetl into thr -.tsital media 
psychodtaitia: the Republicans taking 
riglit* twav from injured con turner* try capping damage award* »o that their big business huddle* could maun on tfK cheap svlnle Derr os rat* looked our 
for the interests of the little guy.liven so. with the help of some Democratic defections, the Home passed both prudiu t liability rtlotn 
and a broad ton-reform measure cov­ering medical malpractice claims Hut 
•Ik product liability reform that passed 
tlK .Senate was mote modest, and gcu 
cral tort reform languished altogether 
tlictc Now, the expectation is that while both Houses is ill agree on a product liability bill uf some l-iid, rfir 
present wasteful vid costs ton system will remain largely intact—unless rlv-te 
is a iksv approach rhar change* the terms uf debate.Thr basi* political ptohlem. Horo­witz Iclieves, o thn tlie cap on p*m ami suffering awards .which tfv Sennr 
refused :ti adopt1 s too s'.ut!* caina tints! i» taking njthrs awjs item con svarticr* with no visih.V pavolf 
hicslunan 'senator Fred Ilmmpsoii o! rctUKtstc said iha: lie wouldn't— nrd 
svouldn'f —esplain «.scti a limit us tin parents of i ceserelv injures! shiUI,

horrunatdv. a few Republic an* c.:ii teurguizc a goof thing wlKn dies «cr 
one rhc Horace ire “carl* n»f*-r* re­form* srvl his auto-insurance "con­sumer cfio.ee" plan i all of which states c-n ispi out of) have beco combined in 
* hill vo-spomom: bv Seniinr* .Mitch 
MiCorneh and SjKncer Abraham. In 
UK Hume. Clin* (a>* and Idaiiu McIntosh arc promoting the same ic 
lor.n*. If 'twv can f<rcc-_»ue :licit sol leagues uf their ircnt*. rscrv imured 
Amctican could receive a 'litigation tat" break, courtesy of the r.cw Republican maioriry, licforr ne*: scar’s elcctiufia.Bill Clinton wusild then tsavr s major right cn his sands wnh tfK ton bar. If 
■ K can’t stop tutt letorm, mas he rim .1 sue. It'* an open-and-shut case of hrrach o f promise —Kso O'Bmvr

si n i . v m  k .* . i« f* rt a ; i o s a t t i v u w  w
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Oregon Health Plan faces threat
■The governor says cuts in Medicaid proposed hy Ihe GOP might kill Iho stale's innovative program
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By RICHARD L. HILL
ol Iha Oregonian slalt

Thu u regon  Health Plan probably 
w ouldn 't su rv ive  tin: am putation ol 
M edicaid funds pioposcd by congres­
sional Republicans.

(>ov.'Joli£LKlizhabcr mado tha t prog­
nosis W ednesday In response to a bill 
by H ouse GOP,leaders that alraS to cut 
$IU2 billion from  Medicaid by 2002.

Passage of tbc  bill would fcatyR in an 
lipnjcdlato 15 percent cut from  ,the 
s ta to 's  M edicaid services, ho said, and 
"v irtu a lly  ensu re  th a t the Oregon 
H ealth P lan will not continue."

The plan, w hich provides health care 
to Ihc poor, would lose $230 million In

funding in the next two years and 
moro than $2 6 billion In the seven- 
year tim e fram e of the proposal, said 
Kitzhabcr, who was th e  plan's m ain a r ­
chitect when he was sta te Senate uresi 
dent.

At a press conference, KlUhabcr 
said th a t 130,000 poor O rcgoniahs now 
havo prim ary  basic h ealth ^ re who 
didn 't have It (wo years ago; before tho 
health’ plan woi\( Into effect.

Ilo and othej* supporters said that by 
providing baste care tq 'm o rc  people, 
tlio health' plan fias helped sh rink  wel­
fare ro lls and reduced costly hospital 
em ergency room care.

The health  plan, passed by the 1989 
le g is la tu re  and launched in 199-1, is

the sta te 's  answ er to rising medical 
costs and shrinking access to tre a t­
ment About 400,000 O regonians a re  on 
Medicaid rolls, an Increase of about 50 
percent, from before the plan was fully 
In place this year.

M embers of Oregon's congressional 
delegation vowed W ednesday to seek 
changes in the bill, which Is being co n ­
side red 'th is  week by The House Com ­
m erce Committee

Hep. Ron Wvilcn. D Ore., who sits on 
the com mittee, said he would propose 
an am endm ent Thursday to protect Or 
cgon and a few other states tha t have 
innovative  M edicaid p rog ram s in  
place.

"This hill tears the heart and soul

out of Oregon's Initiative,” Wyden 
said. “ But we’re  In a very, very uphill 
battle In the com m ittee."

W yden said he woidd e n c o u rg c  
President C linton to vclo any  hill that 
th reatens the Oregon Health Plan.

Rep. Jim  Dunn, R Ore., said  the bill 
would be "a d isaste r"  for Oregon in its 
cu rren t form. Dunn said he woulo 
offer an  am endm ent to help protect the 
Oregon H ealth Plan when tho hill 
reaches the House door In ea rly  Octo­
ber.

"I'm  w orking with the leadership on 
this," Dunn said. "They have to under-

P le a a o  tu rn  lo  
H EALTH, PagoC jT

H e a l t h :  B u n n  v o w s  t o  d e f e n d  O r e g o n  p l a n
■  C o n tin u e d  from  P a g e  Cl
stand Oregon’s situation that we 
have already through cfllcicm y rut 
costs drastically. As II stands. Ibis 
plan would punish Oregon for lead­
ing the way In reforming health 
care "
Medicaid is a federal stale health 

progiam for 3i> m illion jmMir Aiueri 
cans The federal government pays 
ti'2 |M-rcenl of the rust, while the 
state pays 3U percent
I localise Ihe Mcdtcanl piogiaui in 

voices In i t ia l funds, il must meet 
certain lerieial si.m il.m is So (begun 
had lo ,u ipure federal waivers Irom 
Mi'dleaul regulations befuie Us pro 
gram im ild begin
The House OOP pi,m would allow 

(begun lo rou llm ie Willi lls expel I 
im-nl w iili managed care. but with 
less money The proposal, which is 
annul at slowing the national rate of 
Medie.ml's annual growth lim n 
atmul III |M'ieeiil to i jienen l. would 
replace Mnllen lil with blot k grants 
lo stales

.lean I Thorne, Oregon's Medicaid 
director, said the problem with the 
Republican plan is il involves a Im 
im ila that uses Medir.ud t nst figures 
from I1se.il year 1991 Oi l t. m i . 
to Sept ;tl», 1991 liefore the Oiegou 
Health Plan was lo lly implemented

"III liseal P.KIf). We liad a one lime. 
27 pem-nl growth n> Mrdn anl costs 
because that's when we brought m 
Mb urn (begonialls.’ Thome, -.aid 
•Then we'ic ex|M-cling aimlher !l 
|h-i «i-ui increase in I1si.il '!»i mi 
that's a Hi iieii'L'iit iik lease "
Tlie Itep iililiran plan would give 

llie stale about a 11 p u n u l nil lease 
Ini list .ll IlfNioVl'l I l .t at I'lOl

" I limits we would In- I ii ii I wol si- 
Ilian any stale In ra n .i o| ilu g iow lli 
Ibal we li.ul III m il om Vi .ii sl.nl 
up Tlm i in* s.iul

Iv il/liaU i said. "P.-ihaps iIn on.-a 
m iliag is iitsas iM ii ol Ilu pio|niNil is 
111. ■ I il paialy/es t i l - ’goo b, i.iiim- ol 
m il i tin lent y "

Ih pointed out that Oregon's |k i 
capita Medicaid costs are among the 
lowest m Ilu* nalioit al $-1,1(00. "well 
lielow I In* national average of 
$l,3iXI" Oregon ranks Jfilli m Hull 
vulu.it Medicaid s|M.*ndiug

"D ili slates like New Yolk llia l 
spend m excess ol $11000 per capita 
wilt actually In- n-wanlcd for their 
uieflii ienry and for their unwilling 
ness lo address llils proldein." lie 
said

Ivit/li.ib i i s ili l Iu* would have to 
• all a special session of till- Iw'glsla 
lin e to deal with tin- $2,111 m illion po 
le titl.il hiss to Ihe slate II Ihe House 
liil l gets lluo iigh f'o llg lvss Senate 
Repidiln .ms si ill a ie wmkuig on 
llu i i M. dn aid plan

Hie tin  gun Health Pl.ill ii-slllted 
m tin- stale's well.ue mll> bring m l 
II peli eol last veal anil .motliei 12 
|ie|eenl iil l l le llo ll Is anticipated tin 
h r ii 'U  IsI I / I i.i Ih-i s.iul

til Ilu Id.>1 1*2 in. till I i . ol the Mi di

raid plan's expansion, Oregon's bus 
pitals also reported a 30 percent tie 
( line in charily rare, he added

KlUhuhcr said Congress should 
lake into consideration Oregon's 
population growth rale, which is 
tureiast to he 8 4 percent lor 
19*3521KX) tlie Pilli highest in Ihc 
nation Hu said Oregon also ranks 
l l l l i in the percentage ol its popula 
linn age 65 and older, |ieople must 
likely lo n ii.ll Medicaid limited lung 
term care*

KiHhaliei planned to travel soon 
to Washington, l>C, to luge Con 
giess to change the Repulilicaii pro 
liosal " Ih e  prim ary  c llm t wi l l lie to 
ruseil oil trying tu gel an exemption 
bn (hose sta lls that have lueit 
granted Medicaid waivers" lo r llie lr 
programs, lie saul

Hr James K L ire , a Salem pi ilia 
Im lan. said uiciiihcts ol Hie Oregon 
IV riio liii Sin iely and ilu- Oiegou 
Mi do at Asmm i.ii ii hi w. ie *’i !• • | y 
ill Im Im l to Hie piupoM'd i ills "



Insurance
firms seek 
large rate 
increases
Hv Kr.HY Murakami 
Sfiittlt Ttmrs Olm pui burtau

OLYMPIA -  Ju s t m onths 
after health-care reform  died in 
the sta te  leg is la tu re . insurance 
com panies a re  requesting  double- 
digit rate  increases -  and rev iv ­
ing the  debate over how, or 
w hether, to  control spiraling 
costs.

P ierce County M edical is a sk ­
ing for a 34 percent prem ium  
increase for policies bought by 
individuals. Blue C ross of W ash­
ington & Alaska has asked for a ly  
licrcent increase for individual po­
licyholders.

S tate Insurance Com m ission- 
cr Deborah Senn has already ap ­
proved a 22 percent ra te  increase 
for Medical Services Corp. in 
E astern W ashington and a 14.2 
percent boost for King County 
Medical -  both for individuals.

S upporters of th e  Legisla­
tu re 's  1993 H ealth Care -R eform 
Act say they w ere right earlier 
this year w hen th ey  predicted 
large rate  increases if tlie reform s 
w ere  repealed.

But som e conservatives blame 
the few parts  of the 1993 act that 
survived, such as requiring in su r­
ance com panies to  insure people 
with pre-existing '■onditions.

T hey say the ra te  increases 
show reform  should be scaled 
back further,

"B efore, com panies tu rned  the 
sickest people aw ay." said Julie 
Pisto. P ierce County Medical 
spokesw om an. "Suddenly, the 
doors arc being opened, and peo­
ple arc  com ing on with sen o u s  
conditions."

Pisto said the  company e s t i ­
m ates it will lose 59 million this 
year liecause it is paying out m ore 
claims.

Because many group plans 
w ere already open to people with 
pre existing conditions, it is the 
individual insurance buyers with 
serious problem s who a re  driving 
up costs , she said.

Senn said ratc-increase appli­
cations from insurance com panies 
show  a num ber of o th e r factors 
are driving up costs, including 
"som e bad invest- icnts by som e 
of the com panies."

She and Dem ocratic legisla­
tors. am ong them  Senate Health 
C o m m itte e  C h a irm an  K evin  
Quigley of Lake S tevens, said 
regard less of th e  reasons for ris ­
ing ra tes, several health-care r e ­
forms th e  Legislature killed this 
year would have kept the in ­
creases m odest.

T h e  re fo rm s  w ould  have 
lumped people in the sam e age 
groups toge ther when setting  in­
surance rates, spreading the cost 
of those with pre-existing condi­
tions am ong a large group of 
people.

When that idea died. Quigley

PLEASE SEE Hate ON [I 2
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and o ther legislators tried to  lump individual 
policyholders toge ther with small businesses 
to  spread the  costs.

But small businesses balked, and House 
Republicans and Gov. Mike Lowry negotiat­
ed a deal that put individuals in the ir own 
pool.

T lie Legislature also removed a provision 
of th e  1993 reform s that limited how much 
insurance ra tes  could rise. Small businesses 
and such Republican opponents of the  1993 
reform s as  Rep. Philip Dyer. R-Issaquah. 
called the prem ium  cap "governm ent-im ­
posed price fixing." Dyer, who chaired the 
H ouse H ealth C are Com mittee, business 
groups, and the insurance industry said 
m arket com petition would keep ra tes down

Insurance com panies, for Ihe m ost pan.

did not ask for large rate  increases th e  past 
two years.

But Quigley and Senn say it w as the 
p ressu re  of th e  health-care reform s that kept 
rates low and that now. with the p ressu re  
lifted, insurance rates arc skyrocketing.

"T h e  insurance industry w as working to  
defeat th e  reform s, saying let th e  free m arket 
work. Now they turn  around and give people 
the w ham m y." said Sen. Rosa Franklin, D- 
Tacoma. w hose district encom passes many 
of th e  20,000 people affected by Pierce 
County M edical’s ra te  increase. Franklin 
w ants insurance com panies to  explain them ­
selves Friday at a m eeting of tlie Senate 
Health and Long-term  Care Com m ittee.

Dyer, though, said the rate  increases are 
the cost of opening insurance to  m ore people. 
Spreading the cost to small businesses would 
discourage them  from insuring their em ploy­
ees. h e  uW

I I
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Y OU have to hanii it to Senate Republicans Ii doesn't teem 
possible that anyone could take on high-paced trial Uwycrs in a political I fight a id lose, hut they managed it.Ihe political fight in epjcstioc is over 

ton reform, md the frustririun is that a popular conservative reform can Imd no support. Michael |. f)  /  
I foto*it/ is a veteran of . ^  U 
Washington’s wars—he " f tserved as PrcstJem \  I \ 
Kejgan’s lint term OMR /
(•metal Counsel and wd

. also co chaired his y [
I Cabinet CtHineil’s svoik- f f  Ains» group on legal re j  fOkfJ Inrm. Now a senior ‘el low at t v  

thr Hi.dvxi Ir.ttirjfr, lie lias a plan that delivers oil a key p'.anlt of the Contract 
| with America, it wou!J cot the ir.cnneuf Bill Clinton's favor te trial lawver I i onsntueitcv by Ml per cent and slashauto-insurance premiums tiv 520 bil­lion. It's intelligent, populist conser­vatism, and it’a even bipartisan 
i Horowitz's tireless promotion ol'Consinnci Payoff l'on Reform’’ lies 
I led to endorsements ranging from

Robert Botk m former ACIX" 
President Norman Doiscn, Irntr the I Vail S i tu  I Juurnal to Anthony Ixwis 
Big city mavun, consumer groups, ami the Nl IB all support tt L'rdomitutels. 
not enough Republicans ;t» Congress 
do.Here's the scandal. Lawyers pocket 
an estimated f>0 cents o f every dollar 
spent us the rnrt system Horowitz Isas two proposals to deliver a far (atger share e>f tot: awards to injured parties 
than to theii lawyers L'tider tire fust, the enrichment of lawyers wlio drag 

| out litigation would be eliminated by 
encouraging defendants to make early settlement ofien. Should an oiler lie accepted, the plaintiff's lawyer's fee would b e  limited to capped hourly charges; if rttected, contingency- fees 
could be charged cnlv against recover- I ic» in ciccas of the offer. Both sidesi would dtus rrcli.ee iheu cotrs, and lawyers no longer profit out of all pro­portion to the tick they assume: thrv

would be compensated only for the value they add. “Simple and inge­
nious,’' tledarea Derek link, a fourer dean of the I larva nl law School.The second proposed reform 
Horowitz is only ttxt happy to credit to its orginal 16H4 sponsor—Dick Gcphaid: (who now oppose* tort ipvV ^  rctonn). Suppose dcfen y  |Af f f  dams agree early on to re­imburse c laimants for 

all the uninsured 
economic i ms of 

their claims—put -ltd furutc. If tlie olfer is jc 
O a  ccptrd, rise transaction costs m these undt'pittrJ cases would be ellectivcly climuiatcd; if re jetted, plaintiffs would face a 
higher burden o f proof lor noneeo 
notn.c damages (pain and suffering, etc.) Ihe overall cllcct woukl lie to re duce malpractice, auto, and cotnpara hie mi.name utes by ,sn estimated 20 to 40 per cent. And because pain and suifetu'g awards arc gct-.crady figured 
to be tTiple the economic damages, the 
tlepnardt plan would sharpie reduce 
the incentive tu make innumerable doctor's \-isits in order to drive awards up. Tins is not trivial. FBI Dinrctor Louis Freeh trcentlv esaitutcd that 
American households pay river S2Q0 annually in higher heihh-insurancc 
premiums owing co tmt-related health 
caie fraud. And most of the mo nee goes eventually lo pay legal Ices Horowitz would also permit mo 
tiMtsts to dtrip coverage fur pain end 
stilfctmg, thereby cutting their auro in­surance rates hy a third, According to a 
Rand Corporation study, California clnscrs akme could cnos $3.6 billion 
annua ly tu premium savings.

Better yrt, these reforms split the liberal ciulition by clearly favoring in 
jurea plainnfrs at the eipcnse nor ol defendants bin of their lawyer*. fhis ic a wedge issue-and a sweet one. 11:c 
tort bar's political contnbutiom .wiped elect B.ll Clinton And the tfuU tor thir was not long in coming. Jus 
health carr proposal last year would luve prrnttted lawyers :o continue ir-

reiving windfitll profits Irom pto- tracted malpractice litigation If 
Republicans can now forte him to 
choose—eitltcr defend greedy lawyers or enrage hr. most generous support­
ers— he will he in a nice Ft*.

Greedy lawyers svete not the target 
when tort reform was debated inside 
the Beltway. I.ist March, Horowitz watched dispiritedly as the tort-tefomi 
debate developed into the usual media psychodrama; the Republicans taking 
rights away from injured consumers Ivy capping ilaittage awards so that their big-business buddies could maim on 
the cheap while Democrats looked out 
for the interests uf the little guy.Even so, with the help of <one Democratic delcctionx, the Hutisc 
na.urd both product-liability relotm | and j  bmad tort relotm measure cuv- ' 
crttig medical malpractice claims. Rut 
tlie product-liability reform that passed 
tin. .Scnarc was mote modest, a;wl gen­
eral tort reform languished altogether dictc Now, the expectation is that while l*ub Hooves will agree on a j
product liibility bill ol some L nd, the 
promt wasteful m l uxitlv ion system will tcmatn largcy intact —unless tlwrc 
is a iscw approach rlur changes the terms of debateThe basic political problem, Horo­witz I'elicves, is that the cm on pun and suffering awsrrlc iwhirh the Srrurr 
refused to adopt is too cv.sik .ainu !
tuicd as taking lights jwjs from con .szmcrs with no visible pjvolf 
freshman Senator Fred tlioffiptuii u! 
Tennessee said ilia; lie couldn't—utd 
wouldn't—csplain .jch a littnr id the parents o f i veserriv injured child.

frmtnatcly, a tew Republicans ten rcvognuc a good thing wlien dies we 
one. Idle- Horowitz “c-atli otfct" rr- fonr.s and his auto-imiirance \on- sunier thence’' plan (all o f winch states 
can opt out of) have bc-n combined in •» bill .o-spciuored hv S»-na;e>it Mitch 
McOorncl; and Spcncet Abralum. In ri>c lluute. Chns Cox and DaviU 
McIntosh arc promoting the same it- form I. II they can persuade -liar ml 
leagurs of tlrir tretifs, cscrr insured Amciican could tccrisc * ‘ litigation , 
tat" brcrk, courtesv ol :hc rcw Republican tna|oiiiy, litlore neit sear’s 
election*.Bill Clinton would then haw a mijor right cn his hands with the ton bar. If 
.« can’t stop luit rcJortn, mas he tlicv'.l 
sue. It’s an opm and-chut case of | breach o f promise —Kstr ORitxvr

s f  I*Tf Mbf  it ( s .  i r e t  ;< a ; 11>,v s i r v i t  v  z*»
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AllCJUSt 25, 1 9 9 5

M r .  J o e  A m b r o s e

C h i e l  of S t a f f ,  S e n .  R o b i n  T a y l o r  

J 5 2  F r o n t  S t r e e t  

K e t c h ’ kan, A K  9 9 9 0 1

Re: T h o  N a r r o w s  A l a s k a  S u p r e n  C o u r t  B r i e f

E n c l o s e d  a r e  t h e  1 i r s t  5 8  p a g e s  of t h e  c a p t i o n e d  s u b j e c t  

b e i n g  s e n t  t o  y o u  a s  in a c c o r d a n c e  w i t h  M i .  C l a r k ' s  

i n s t r u c t i o n s .

V e r y  t r u l y  y o u r s ,

L A W  O F F I C E S  O F  MtJRt'HY L. C L A R K

N a n c y  K o r l i n g
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S U B J E C T :  Punitive damage awards (W o r k  O rde r No . 9 - L S 1 2 5 6 )

TO: Senato r R ob in  T a y lo r
Attn : Joe

,r/y

FROM: Michae l F. Fo rd  , 1 ' /  *
Leg is la t ive Counse l

Y ou  have asked fo r  a rev iew  o f  A la ska  Supreme Cou rt op in ions in which the court has 
exam ined punitive damage awards. The  fo l low  ing are those eases since the S trum . R uger 
& (  o . decision in which the court has reviewed this issue. In general, the low e r court awards 
o f  pun itive damages have been upheld.

1. C la ry  Ins. Agcy. v. D oy le  - 6 2 0  P.2d 194 (A K  1 980 ) .  In this case an award o f  $ 1 9 0 ,0 0 0  
in pun it ive damages was upheld . There were no  compensatory damages, but the p la in t i f f  
was successfu l in requir ing the defendant to act us insurer f o r  the p la in t i f f  in a w o rke r ’s 
compensat ion case.

2. Ben l .ontond . Inc. v. C ampbe l l - 691 P.2d 1042  (A K  1984 ) . In this case the p la in t i f f  was 
awarded $ 1 3 ,0 0 0  in compensato ry  damages and $ 5 0 ,0 0 0  in punitive damages. The court 
upheld both awards and spec if ica l ly  mentioned that the ratio between punitive and 
compensato ry  damages o f  2 .38 :1  was reasonable.

.1 . A K .  V i l lage. Inc. v. Sm a l le y  - 7 2 0  l \ 2 d  9 4 5  (A K  I98(»). In this case the court uphe ld 
awards o f  $ 2 3 5 ,0 0 0  in compensatory and $ 5 5 0 ,0 0 0  in punitive damages. Again the court 
found that a reasonab le re la t ionsh ip  existed between the two awards.

4 . P le tn ik o l l  v. Johnson - 7 65  P .2d  9 73  (A K  I 9 8 8 ) .  In th iscase the court reversed an award 
o f  S I  . 0 0 0 .0 0 0  in punitive damages. I he reversa l was required because the Sup rem e Cou rt 
a lso reversed on  the underlying issue o f  l ia b i l i ty . In reversing the low e r court the Sup rem e 
Court concluded that because the issue o f  punitive damages was intertwined with the issue 
o f  liab i li ty , reversa l on the punitive damage award was a lso  required.



Senator Robin Taylor 
September 11, 1995 
I ’ age 2

I hese are the o n ly  cases I found in which the issue o f  the award o f  punitive damages was an 
issue. A s  you are probab ly aware, there m ay be quite a few  more cases in which the award 
o f  punitive damages is reduced by the trial judge and not by the appellate court.

Please contact me if you have further questions.

MI-TMmb 
95-254. Imb
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L A T E : A U G U S T  1 4 ,  1 9 9 5

T O : T1IK H O N O R A B L E  R O B I N  T A Y T O R  
C H A I R M A N ,  J U D I C I A R Y  C O M M I T T E E

1 K O M : C A T H Y  C R A W F O R D  A y  ,, V  /  
A S S O C I A T E  B R O K E R  £

P H O N E :
0

7 8 9 - 5 0 9 9

P A X l 7 8 9 - 0 0 5 4

KF.: P U B L I C  H E A R I N G S  O N  T O R T  R E F O R M ,  H B  1 5 8

T h i n  itinco i s  r e g a r d i n g  t h o  a b o v e  H H  1 5 8 .  I h a v e  n o t  r o a d  t h o  b i l l ,  
b u t  h a v e  h o a r d  n o n ©  o f  t h o  i n p u t .  T c e r t a i n l y  d o  a g r e e  t h a t  w o  

need t o  h a v e  changes nrnde.

I, p e r s o n a l l y ,  o n  i n  d a n g e r  o f  h a v i n g  * y  r e a l  c a t a t o  l i c e n s e  

c u n p e n d n d  f o r  t h r o e  m o n t h s .  T h «  r e a s o n  w a s  t h o  l e n d i n g  i n s t i t u t i o n  

r e l i e d  o n  n n  e n g i n e e r n  p h o n e  c a l l  r e g a r d i n g  a  r e p o r t  h e  m a d e  t o  h e r  

a n d  t u r n e d  d o w n  o l o a n ;  L h u  B u y e r  r e l i e d  o n  t h o  l e n d i n g  

i n s t i t u t i o n ' s  u u g g e o t i o n .  H O W E V E R ,  w h e n  w e  g a v e  t e s t i m o n y  t h e  

e n g i n e e r  t e s t i f i e d  t h a t  h e  d i d  n o t  l i k e  t h e  S e l l e r  a n d  w a n t e d  t o  

s o u r  t h e  d e a l  s o  h e  l i e d  t o  t h e  l e n d i n g  i n o t i t u t i o n .

O u r  a t t o r n e y  h a s  t h e  e n g i n e e r ' s  s t a t e m e n t s  t a p o d  i n  h i s  d e p o s i t i o n  

a n d  a I r o  w h e n  h e  w a s  t e s t i f y i n g  a t  t h e  h e a r i n g .  W h e n  t h e  

c o j a a l s r i o n  n o t ,  t h o s e  f a c t G  w e r e  d i s r e g a r d e d ,  a n d  a l t h o u q h  1 w a s  

t r y i n g  t o  c o n n u i r a a t e  t h i s  t r a n s a c t i o n  i n  a h a p p y  e n d i n g ,  t h i s  i c  

w h a t  I a n  f a c i n g .

T h i n  i a  t h e  s o r t  o f  t h i n ,  t h a t  h a p p e n s  t o  r e a l  e s t a t e  p e o p l e .  T h e  

G o o d  L o r d  k n o w s  t h a t  t h e r o  a r e  e n o u g h  t h i n g s  t h a t  c a n  g o  w r o n g ,  a n d  

v o  c e r t e i n l y  d o  n o t  n o o d  a n y  h o l p  f r o m  o t h e r  p e o p l e .  A s  f a r  a s  I 

a m  c o n c e r n e d ,  t h i c  w * u  a  f r i v o l o u s  l a w - s u i t e  a n d  s h o u l d  n n w r  h a v e  

e v e n  b e e n  b r o u q h t  t o  a  h e d i  i n g  w h e n  t h e  P e a l  E s t a t e  C o m m i s s i o n  k n e w  

i n  a d v a n c e  t h a t  t h o  E n g i n e e r  l i e d  t o  m a k e  t h e  d o » l  f e l l  t h r o u g h .

T t  y o u  a r e  l n t n r e s t o d  i n  l e a r n i n g  m o r e  a b o u t  t h i s  c a s e ,  I w i l l  b e  

g l a d  t o  t a l k  w i t h  y o u .  T h e s e  s o r t s  o f  t h i n g s  g o e s  o n  a l l  t h e  t i a u ,  

b u t  i t  s e e n w  t h a t  t h t x e  i u  n o t h i n g  t h a t  r e a l  e s t a t e  p o o p l o  c a n  d o  

t o  p r o t e c t  o u r s e l v e s .  I f  w e  d o  s o m e t h i n g  w r o n g ,  t h e n  w e  o h o u l d  

a n s w e r  r o r  it.. B u t  t h e  f r i v o l i t y ,  v o n d i c t i v n n r . s  o f  p e r s o n a  s u r e l y  

d o M «  maker i t  a  h a r d s h i p  f o r  u u .

I t h e r e f o r e  a n  u r g i n g  t h i s  H B  i s s  t o  b e  p a s s e d .  E v e n  if 1 t  c a n n o t  

p r o t e c t  n o ,  it  s u r e l y  w i l l  p r o t e c t  o t h e r  s n a i l  b u s i n e s s .

T h a n k  y o u  f o r  l e t t i n g  n o  s p e a k  m y  w i n d .

c c :  r h y e a  S h a u b ,  S t a t e  o l r e c t o r

TOT*. P  oi



r.r I 'OL TEL: ;'Cr-r46-35S5 Ti.lll 1 T . /I 0 ' 1 I Uu 1 F .01

—{ - $ f t w w s f c “  - J t K U  .. '
YOHH TlML S OP-ED T t M A R f r k ' A  •»:
wwwu- w— — w lu —  .>WM>

I n  P r a i s e  o f  G r e e d y  L a w y e r s

ii
I!
it1
iL

II. lM>
• nnC(i"*'|l 
'• liln-' •.idl 

• n<y )r i l.*‘t  
••if -| i "I pi II i • r.tl;

„ mi «
. ,!ii i.miii ..ii<«4 u.it'ijir, 

.• •' ' •* A-Vl • i t ‘
. il̂  Hit.. rii».M.ni'i • •
i •! .Y'iIhIi >J in »U Vv

I I 1.1|, II llltf.IMIU ITH »•! Ill
r Kit'* i f !  f'lllilflifil .
II 11 l |.'VI‘t (Milt lll|l I . Ii • •

' * wlh.•!*»ti fU  lt*» inn ii t lr f .o iy  
lilt lli.’ l fllfliOM »*rin»i.viv 

, . , < « «  m r f^ i i i i r  >l(|(riij,Milw — 
• ••/I d»-i.imjii ili* |il3|ti|iff luiV 
V I l'llMlI lf III! I m  ll|l f■ Oil* RlllKf!

. . I l l  lls' (tollXlht .IM* tllfll I'll fl-
( . ♦ r u i l  itiiiri»i

I i*i t |! iK t »n'*'«S»»i#« Tvj* m  
vi»i iliwi iKry )i«ir li.»( Im*i» dtf1 
1*1 <?llfti fcn(,itllA!it nl I vriy Aiml

• • igihl lo • cUv In cngif Tfiry

\  T  'k ir r -« k»  i — l  I  ---------~ ■> « •
|lMH' • 1

I'll •( J .iI i1 I i'\Vi l » lilfli l
l|i* 11,|l| * i \«4;n Y (Mil i >••

li;il nl ill .r-i'.r i v o*i*I »* •< ••
In f . mi«- iii ii|i linn •

•ii Ii .'I lr 1 t i|.i• 1'iTiiil Ii . 
ll.t' f  <|. I**.al.l * iu 

Hup 'll »* ImJ ii j * I |

>1 * • I | | a , | l  |  . I ,

t»vl „■> . ): r - .
In 'ii>'. ■ ,a ' i

I 4 ■■* ,<* I I , , .  , I,.I
••l.ll l • I *' I .
ii" >!.*•,ii‘.i|i|| i r> liti fti i i

Hi

\\?KI 'IK'I llfH.ll ll *1 III i.J*11 .\i.i
Oiiiii iiiiiliu iffi11' n ii ill 1 r ii 
>1 ll 111 I > fllll If Ut III"** 11*1 I I'll i >i*l
• *t I' •»• l» fli *
•| 1 liin. . . •
iDvtll 11 If Ifi ,rjl'' , 'I • • i 

'Vl|l| A|l|( I II •• v<ll‘ I III *• .»(•' !' I I |I • |l' I •• HI ,’a>4 ' 1 ( I l/i I!
N‘l » IV Al « I illlipt*'* ' •  . I ■«• a 'Vl|| • I ill 'III v “
a >• ||'I fit l>a fl.lstl I ' l.lll 111 I • 11* I 
ii .-ii. fif thr Jlirnai I. it ‘•HI i ’i I l! I

if Mil II I I , || k • • II nil
. fiffi 'inis iniiy i • (<■ *»ki i lifV
•iVt|il(H' Mlikr if.i • i • • i i»fiif
iilfi'r* i f iUii ln*nt>in i ifii/fii
Ir11| III |( lllrmlarl 111 a| n«!| ala'f
• l*lll» Ilf 11* )llttlllllafl|l '« • , I.I.*
Willi t* ulH'lf lilt (‘llllll nMI.f ll '
11 fill’• Ilf it

llaroHiy rlWI limn tUfik irjiit* II J jV  I *
►mini Kind' *1.1 Vui'inm- liwn |l |  t l f i | S | i r  f i  
i»(if tm r ly  a |u u  in ih r  i nl | J 1 I I I  I  I I  I [



N .• i <i,ioc M c W n o r lc r
tl
f
i

i

Lk
H

• • .
t •

»i n  i>«i 
i , hi i'

.< ntllylng 
Republican

• I

has hit 
i • »cHpr(P"tt wdh 

• liil'i, 'y IllniS .fppe.ll 
, •>: w ucy fee law 

i.m evil r,t n iir 
!.«»» i %>.\h Ruined 

.from ,• iM roun iiilillitv
i . -t ■ af >1.1 • •«'/;.v* i I-..'I

,i f  i \  Ha* Mouse Ilu* iiiuuth. 'Ilu* 
. : MO 1; 'fh rd lllo d  1(1 t'Ofllll flcb.1l' 

I,if) i . M iii, u ln U .I b lll i  iiovi week 
m ai i 'ii key provision — V.i.’ch 

< ,*1: the losing party lu  pay '.hum:
• I tiic other's legal fee* In a cnicgory 
•. ’His Hint n lnlort ••x rlin r tv 

in i' . on rftrpnm tft drlrndanti. — 
ton ! I devastate Ihe p laintiff tu d e  
fy  Ittliln lilng th r David* from  Riiliif* 
o i ir i  ilic  Goliath* laid llie ir  high, 
poweicil ruut'sel.

I.i.m'a give ihe (imhiiltince tlmaerv 
hell ilm>. 1 hoy have long been iho 
u*l dllch jpuiid lfiiM  ol evety Auk i l  
•o il i ijth l In a duy In cmur They 
• 'he lin e  voire of tho prm-siont*, 

•• I . Iieh i < In I meil n* tho pi I vote 
, , i t / o i  h> t i i  and Old Party

i  i .*. * i i "  i i i tu t  .S iip innr t oiiM
Juatlie I f  . Iliack. On top of the 
hotter Km . ■ dlsgroce of l>ciii|{ a 
o iir ilu ie  : ,. iiiIk  i of Ihe Ku KlttJi 
Kino, In- v».»s h lio  tho (jmnlessentlal 
damage soli lawyer. Ihe jtopulist 
iv iiip a ih lfs  Hint u ltim ate ly made 
}.ir.’. om* uf die r o i i i t ’t  tiitw i deter 
i. o io ildn im pn iin  ol the Individual'*
■ Vii.ii- piOfcsflOlinll tooled tn 
oi i • u lu e a ro |> o im iia . in ju ry  t>pe 
ri.tlf*.* 1 O in liigha iii before 1^ IcJi 
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* a iitSt’c itrn  ln iliiM rla l Ain
• ii*. * iho j ia l i i l l f f t ’ lawyer wu% 
v.nn ’ inin „  me only Ihlng Him rtnod 
I. 'tw e e n r llM it  nnd virtua l bondage 
to t!r. oo ii and ( o il  M'.nkUHtcv who 
iiii'ii.1 ilu  mlnpliarri hecmife thcie
v.t re im union* to Governincni

who hml hii|:,;htl vyl'li Mm in  Al.'i 
hainii t(»iii ii'oom* now mouolf .1 ran 
MiluliOllnl tefcl CUV'N liwd i:ilit'i' oti 
t»r i it* ih ' f’1 *« i * “  1

-  lilt iK 'I ’ llO ftOOM'Vl'li'' m ) pi I ,.1 ■ ai •
Today, Ihc Jlejtul'liciin O in l.m l 

WHIi Ahh i ira  vovvr in  sra/e h u I. ll.e 
N. w Dcnl'* complete vi,.lii|) ,,f Guv 
r iu i i i i  nl in hasle i i i i iu i  i.il M'liat'," 
,t* on:.' iif Ihe IIuum' U H !*tlK .* tulod 
And wh.lt Ih t  rr.irtnh  vmi no tint- 
iiiiliU ' Mill*, inoy iii'oio like a long 
overdue move v a i e i  i n trenv' 
a h u irs til Ih n r  fieedon •>, i i \  inipot 
lant in rcm cinlio i that iiia!ldi;t!»)e 
riychlv have hm lo iiud ly  h* ■'•it i tin', 
saiue where the p to flt motive u  
i’Omi oi ntd 

T lie only client Hiiko tll.u k  irp ie - 
3vno.il hvfoie Ilu- Snpiemi' (n u n  
wn* sinely n pest in Hit eve* nl 
io r le iy : an m in e d  hf. ck to n v n l la 
li,,io r,Ir.iM 'd h v  lh> f ln l '* l lV i- ih ii l le ' 
lo p ilva tc  coa lm in ing  fijv ti.illon i 
liu i lhat i nve inded up piom 'V lliij’ 
Hie future landuU'ik l**ueof an hull 
pen! potion ’* right to  toimr.cl

mu* M in k 's  day, pci* 
aoii.il in ju iy  law hit* 
evolved from a labor 
v p 'iln lty  to a middle 
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I N T R O D U C T I O N

In 4.laska. certain groups recognize that they would pront ir our |urv system or damages 

rorc’A :1 wrongs (torts) were significantly limited. Their solution is two pronged Keep victims 

out or court, by locking the courtroom doors or by making claims too risky, Handout: the mry 

so that it cannot award mil compensation. Naturally, it is necessary to lustity this solution in 

noble sounding policy goals

House Siil 155 begins with a statement or high sounding coals, and then slashes awav 

at the ;ur\ s\ -tern E*. erv section takes trom the victim, and to the wrongdoer, in :hi- 

^ense House ?i!l 155 could be termed the ’Wrongdoer s Reiie: Act or I00?'

T his report will briefly examine the erroneous premises behind the legislative findings 

anu goals :n rection One or the bill. Then, each infringement on our jury system will be anaivzed 

in pijin English. so thar the proposed transter or rights, power and monev :rom the victims 

to the wrongdoers can be more cleariv seen tor what it is



SECTION 1 
LEGISLATIVE FINDINGS

A. THE JURY SYSTEM AND VICTIMS NEED STILL MORE OF THE LEGISLATIVE 

LASH, FOR THE GOOD OF SOCIETY.

Implicit throughout this 'findings and purposes section-’ is the premise that the transfer 

at pou er trom victims to those accused or wrongdoing which has- occurred in Alaska over the 

past im e rf. rive ’.’ears does not co tar enough. What rollow? is a svnorsis ot tort reform* Vi '■* » «

already on the books

1 Doctors accused or medical malpractice are entitled to an immediate -lav ot discov erv 
again ' *hem i iiey proceec. to a hearing before their professional colleagues. The opinion or 
these colleagues :s admissible in evidence at trial. A.S 0° 55 536 There :s no requirement or 
impartiality; members ot the panel may be rabidly opposed to injury claims indeed, one 
panel recently refused to tind an orthopedic surgeon guilty or medical malpractice tor 
oerrorming a surgerv on his ra tien ts  wrong knee

- In medicai malpractice litigation, the court may order periodic pavment ot the 
udgment A.S 0U55 54S

’ nvsuits may not be brought tor injury, death, or property damage caused bv 
construction detects more than tirteen years oid. A.S. 09 10.055

Punitive damages may only be awarded upon proof bv dear and convincing 
e\ idence. a higher than normal standard. 0° 1" 020

Wrongdoers m Alaska ire not jointly liable A.i. 0° 17.080. This is a very
insdictions 

risk ot
insolvency bv one of several wrongdoers on the victim aione

 ■ -  OB'. • « » MU • ft . •* . V/ ft . UWW. I I 11 w I « 4J
'ignincant change in the taw which puts Alaska in a distinct minority ot American tunsdu 
.his law ended what is poouiarlv known as "deep pocket* liability, and puts the r

n Non-economic damages art limited toS300.0C0. except in cases ot disngurement 
3r severe physical impairment. A.5 0° 17010

Damage awards are reduced by collateral benents not subiect to subrogation 
pavback to the victim s insurer). A.5 0^ 17 010

Municipalities are not liable tor negligent failure in conducting saretv inspections
A S  09  b3 070



0 Social host? are never liable tor turnishing liquor to other aduiH A.S 04.21.020

3ar and liquor 'tore owners are not liable tor sales to minor? made in good faith 
reliance on identification, criminal negligence must be shown. A.S 04.21 020. 052.

11 Bars and liquor stores are not liable tor selling to drunks or allowing them to 
remain on premises, unless criminal negligence is proven. A.S. 04.16.050

12 Ski merators are not liable for ski accidents caused bv the inherent risk: ot 
?kiinc A.S 5̂ 45 0*10.

13 The State is not liable tor its oil spill response absent gro?? negligence. A.S
08 I"d

• 4 'ii ? p 111 c o n t ra c to r?  a re  n o t  l i a b le  t o r  p r o p e r : ’, d a m a g e  a b -e n t  g ro s s  n eg l ig en ce ,

No damages car. be awarded to a person iniured while in the commission <5t a 
telonv A S 0U ->5 210

lo An iwner is not liable tor death or iniurv occurring on unimproved iand
)*> n5 200

;. Real estate agents are not liable for mistaken information they innocently pass 
on to buyers A.S 09 o5 230

IS Members or non-pront boards are immune tor their torts. .A.S 0Q.o5 170.

19 A person rendering emergency aid cannot be sued. A S 09 65 90.

unsatisfied with these special protections tor negligent actors, the dratters ot House Bill 

158 'eek tu rn e r  erosion ot our jury system.

3. THE SKY IS FALLING: INSURANCE.

Also tmpiicst in the legislative nndings is the notion that society races an intolerable 

insurance crisis .nsurance .s now generally available and well priced. 'Deborah Ballen. Vice 

Bresiaent. American Insurance Association, testimony before L S. Senate Subcommittee. April• r
a. ; he real cause ot the ‘insurance crisis ot the !9S0‘s was the insurance industry's

reliance on flawed investment strategies based on the high interest rates or the late 1°70’>



See The Manufactured Cnsi> Liability insurance Companies Have Created a Cn>i> and 

Dumped It On You \  T.T,-nmev Repm't- August lu-Sn). \ ,  tably, the State ot Alaska |otned 

nineteen other states in an antitrust case against various insurance companies tor manipulating 

the market to artificially restrict coverage in select areas.

The maior insurance probiem acing Alaskans is the high price or insurance coverage 

tor obstetrical practitioners in rural communities This problem can oniv be solved bv 

addressing it head on it cannot be solved by tinkering witn the tort svstem in general, and 

hoping that :ne effects •• •. ill eventually trickle down to bush doctors who deliver babies To 

date, the medical community and the legislature have shou u no interest in specific solutions 

proposed by euner consumer groups or trial lawvers

C. THE SKY IS FALLING: MEDICAL MALPRACTICE

Also implicit in the legislative findings is the belief that so c ie ty h ea l th  tare concerns 

can be resolved by restricting medical malpractice lawsuits ?a::e.ots ha\ e rights that politicians 

should not restrict. It the legislature truly had the interests u uatsents and doctors at heart, it 

would work to reduce medical iniurie through well proven risk management principles, 

rather than reducing compensation.

Every year, medical negligence iniures hundreds ot thousands or Americans. A recent 

Harvard University study round that in New York alone, medical negligence causes rrom 

seven thousand to twenty nine thousand deaths annually. New England foumai or Medicine. 

Vol. 325. No 4. uly 25. i00l. A Rar.d Corporation study round that between twelve to twe.ntv 

seven per cent or patient deaths cotiki have been prevented absent sub-standard medical 

care VnnaN internal Medicine Vol. 10°. No. 7. October 1. i°8S.

Notwitnstandinu this pubiic health epidemic, tew malpractice victims sue. and rewer 

-till recover. ..te Ha ream studv concluded that fewer than two rercent r medtcai malpractice
• » r

victims tlie -uit Most or *hose claimants do not succeed. A comprehensive I°°4 study ot 

medical malpractice turv verdicts reveals that patients win rewer than one third or the cases 

which go to trui USA Today, citing Jurv Verdict Research 5tudv. 4 4 Q4 The rate or medical



malpractice claims has 'Nteadily declined ' since 1 °S5 Consumer Reports lulv l lK,2. 'The 

price or medical malpractice and prore?*ional liability [insurance] coverage tor health care 

organizations remains stable and capacity is plentiful" Business Insurance. 3 28. 94.

Incredibly, Alaska does not require that doctors be insured. Providence Hospital in 

Anchorage is one or the tew maior hospttais in the United States which permit physicians to 

practice without insurance

In Alaska, itines are extraordinarily solicitous ot phvsicians It the case is not -o 

overpowering that it settles out or court, :c will almost certatnlv be lost before the jurv. Alaskan 

juries hcH e round tor the claimant and against a doctor fewer than a dozen times in the thir:\ 

five years since statehood.

A recent Duke University study or 2.000 medical maipractice cases m North Carolina 

reveals a median award or onlv S3b,500 The Atlanta Constitution. 2 I 93. A studv bv the 

American College of Physicians round that unjustified maipractice awards are 'uncommon 

AnnaN .n internal Medicine, \ol. 117, No A 1992.

The total elimination or ail medical malpractice claims would save Americans less 

than one per cent ot health care costs. Department of Health and Human Services, Ottice ot 

the . *uary On average. per-physictan premiums are less than cour per cent or practice 

receipts. Meoian Economics November 4. 1991. The average cost per maipractice claim 'tor 

most health care organizations' has decreased in recent years Business Insurance. 3 2S 94 

When Alaskan phvsietans sold MICA, thetrown insurance company, several vears ago. each 

member received a substantial payment rased on MICA's surplus.

In 1°°4 the Congressional Office or Technology Assessment released a study or 

'defensive medicine' It reveaied that a small percentage at procedures are ordered sole!’, 

due to physician concern for malpractice exposure. The study concluded that 'most 

malpractice* reforms are unlikely to hav e much effect on defensive medicine ’ OTA. Study 

7 21. 94.

Caps on damage awards have ao discernible effect on health care costs or ductor s



m>ura.ice premium- Indiana - 3750.000 cap on damages, or California s 3250,000 cap on 

non-economic damages, have not reduced health care costs in those state- Indiana's health 

care cost ranking has remained identical before and arter the cap, Calirorma's has gotten 

worse Families USA Foundation. 1990. In twelve years following California's enactment ot 

tlie cap. medical malpractice premiums in that state rose 191%.

State medical associations are notoriously lax ir. policing their own profession to 

-ancrion or remove repetitively negligent physicians. Because or the tort svstem, Alaskans 

receiv e better medical care "It is sad but true that many physicians practice more carerullv 

than they did in the past because they have on eye on the potential litigant...lr the courts and 

insurance companies and the tear or malpractice become the most important iiscipiinarv 

wearon m medicine—distasteful as the idea mav be to piwsicians—so be i t ' Derbvshire.• r r • •

Maipractice. Medical Discipline and the Public ', 1° hU-cntal Practice 10° 216 (1984). See 

abo Schwartz and Komesar, "Doctors, Damages and Deterrence: An Economic View or Medical 

Maipractice 2°S V-u- Fneiand fournai or Medicine 12S2 1978).

l.OCKING THE COURTHOUSE DOORS 
SECTIONS 2-3 

HOUSE BILL 158

House Biii 158 locks the courthouse door to many innocent victims ot wrongful conduct, 

betore they ever have a chance to rile a claim. For example, if j  homeowner builds a deck 

without a railing, and a child tails orf more than eight years later, the child cannot sue. Ir the 

root or \nchcrage'* Performing Arts Center collapsed during a perrormance. the age of that 

buiiding would immunize ail architect, and contractors A. high voltage line installed contrary 

to standards: abandoned blasting caps or dynamite at a mine: a will negligently dratted bv a 

lawyer: such negligence will go unpunished ir it escapes discovery or does not cause harm 

within eight years \  lottery would control the nehts ot Alaskans: the losers .vouid be locked 

out or the courtroom. The Alaska Supreme Court says, "it is profoundly unrair to deprive a 

litigant or his right to bring a lawsuit before he has anv reasonable opportunity to do so ' 

Knnebuth v BelLHeiicnpter International. 0^4 P2d 143. 147 (Ak. 1°H4). During the Hickei



uiministiation, the Office or the Attorney General studied tho predecessor to House Bill 15<\ 

and conceded, 'Tine Alaska Mipreme Court tvould probablv find tho proposed statute or 

repose invalid under ?everal alternative provisions ot the Alaska Constitution...we believe 

that tlie proposed statute ot repose establishes distinctions between classes ot people :n a wav 

that is nor :ustifiable under the equal protection clause ”

Section 5 or the bill locks children out or the courthouse \'ow. the statute ot limitations 

does nor commence until children turn eighteen. House Bill i5S eliminates that protection. 

Section 5 provides special discriminatory treatment or babies and toddlers, it a doctor is at 

:au It.

HANDCUFFING THE IURV: DAMAGE CAPS 
SECTION

Iur.es are the conscience ot our community The tvpical jurv includes engineers, 

accountants, teachers, business people, housewives, government emplovees, and workers 

furies tend :o be quite conservative, and to hold victims to a high stanuard or proot. A 

prominent aerense lawyer who advises the 'tort reform ' 'group privatelv savs that the defense 

lawyer who waives jury trial ;s a tool. Insurance defense lawyers always insist on a iurv trial. 

The notion that Alaskan iunes are incompetent and unreliable is nonsense

Large verdicts are not routine. A Rand Corporation study proves that in the past quarter 

century, |ur*. \erdicts have only kept pace with inflation The L S. General Accounting C ..g<» 

has determined that large verdicts are not arbitrar.iv awarded, but rather reflect the . nty 

or iniurv ana the high cost or medical care.

Ignoring all this, the biil slap' Alaskan juries in the face, decreeing they can t be trusted 

to render :a:r verdicts. ,t does this by arbitrarily 'capping * the amounts juries can award. 

With few exceptions, verdicts tor pain, suffering, and lost eniovment or life are limited to 

5300.000. 7 iralyzed and severely brain injured victims are limited to $300,000.

A quadriplegic can . move his body below his neck, has lost ail bowei and bladder 

control, all sexual response, and requires round the clock attendant care. It his nose itches, he
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can t scratch. He can t parent hi- kids. work, travel, piay sports turn a page, or hunt. Suicuu» 

thought'* are common Damages for these "non-economic' imuries to him and his family are 

limited to $500,000.

Mote that the victim only gets a portion or this money, perhaps halt, because it must be 

shared with others in the family who have claims for loss of consortium. The actual 

quadriplegic - award tor pain and suffering, spread out over his lifetime, could easily amount 

to only $5,000 ;or each year spent ;n a wretched condition.

This cap only targets those who are so seriously injured they have pain and suffering 

claim? beyond $300,000. Persons suffering mild to moderate miuries are allowed full 

compensation. !t is Alaskans with amputated limbs, gruesome burns, blindness, paralysis, 

and debilitating brain amage who will be affected bv this harsh rule.

The cap will not lower insurance rates. Caps affect a any percentage of total insurance 

oavout Most cases settle tor less than $25,000. Cases with pain and suffering damages 

exceeding 5500.000 are extremely rare. Legislation which arrects only a tew innocent, 

catastrophically injured Alaskans per year will bring down the rates of most people a few 

pennies a year, at most. What's happening here is truly shamerul; the neediest victims are 

sacrificed, without any corresponding benefit to Alaskans as a whole.

HANDCUFFING THE IURV: PUNITIVE DAMAGES 
SECTIONS "-8. 23

Occasionally the conduct of a defendant is so repugnant that a jure assesses punitive 

damages Under existing law. the conduct must be outrageous, and it must be proven by 

clear and convincing evidence. Punitive damages are rarely awarded.

When iur:es 5peak. corporate America listens. That's why defectively designed cribs 

no longer strangle infants Trucks have back-up alarms. Once harmful medical devices have 

been redesigned. Auto :uel systems have been strengthened. Cancer causing asbestos no 

longer poisons homes, schools and workplaces Farm machinery has safety guards.

Punitive damage cases are very uncommon A comprehensive stud1' of punitive dam­



ages in products liability cases round only 355 punitive awards between l°n? and 1990. One 

quarter v\ ere asbestos cases. Eighty per cent or the time, the manufacturer enacted a sate tv 

measure arter the verdict. In the much maligned MacDonald s coffee spill case, two things 

happened. The judge lowered the punitive damage award to 5450,000; and MacDonald's 

finally turned down the temperature or its corfee, something that 750 prior accidents and 

complaint.- had not been able to accomplish. The bill lets criminals off the hook. Now, a 

driver who is high on drugs and kills meets the ''outrageous'’ test, due to his reckkss indiffer­

ence to sarety. ! he bill would require prooi ot "conscious acts" bv a drunk driver, who will 

claim he did not know what he was domew
The biil insults jury intelligence by capping the punitive award at the greater of 5300.000 

or three :ime< compensatory damages. Some corporations protit rrom systematic small thetts 

over manv thousands ot transactions Limiting punitive damages to an arbitrarv level under­

cuts their deterrent value, since reck-ess or malicious defendants might find it more cost ef­

fective to continue their bad behavior. This is precisely the decision making empioved bv the 

Ford Motor Company regarding its Pmto automobile. The company determined that it avould 

be cheaper to sell the defectively designed car. and risk paving damage awards to iniured 

consumers, than it would be to make the car significantly safer it a cost ot 511 per car.

The conservative United States Supreme Court recently upheld a substantial punitive 

award, in the millions, where the compensatory damages were 519.000 but heavv deterrence 

was needed. Few other states limit punitive damages. Why should Alaskan lunes raced with 

overwhelming evidence at outrageous conduct be handcuffed?

l ne bill allocates one half ot the punitive damage award to the state, with no fee thereon 

to the lawyer . ms creates a disincentive to rhe plaintiff and the lawver to pursue such a case, 

particularly when the compensatory damage - ire modest. It an insurance company swindles 

its insurea out ot 520.000, the most the client could recover tn punitive damages would be 

5150,000 That is simply not enough to justify the nsk and expense the lawyer and diet t must 

bear to pursue such a case over the course or several vears
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U ln  would the legislature want to limit the power or the jury to correct the conduct • r 

corporations which arc pnn en guilty by clear and convincing evidence ot intentionallv mali­

cious behavior’ At a time when the legislature is raising criminal penalties to hold individu­

als accountable tor their behavior, why is reducing penalties for the malicious conduct or 

roreign corporations a high priority’

INCOME TAXES 
SECTION 9

I his section commands that ive take the income taxes wh.ch a viu.im would have paid 

,n »,ie iiiture ir uniniured. and credit them to the wrongdoer. Congress gives iniurv victims a 

break by not taxing their recoveries. The bill strips victims or this tax break, and hands it over 

to wrongdoers

Most states do not deduct taxes from tuture lost income awarded bv a jurv. Figuring* ’ # 3  S
out tuture taxes is highly speculative. The tax code changes, as d^es the victim's tax status. 

V\iil he or she marry' When' How many children’ Own a home’ Have an IRA’ All these 

unknowns atrect tax liability. The |urv is in effect asked to till out twentv or thirty tuture tax 

returns by gazing in a crystal ball.

At a time when everyone is concerned with the expense and delay of lawsuits, does it 

make sense to add more c mpiexity, caurt time, and jurv aggravation.’

AN ADMINISTRATIVE NIGHTMARE: PPRfQDlC PAYMENTS
SECTIONS 10-12

Cnee a lawsuit is over, it's over. The judgment is paid in a lump sum. Future lost 

wages have been adjusted downward to reflect their early payment. In order to preserve the 

value of his lost income award, the victim must immediate!1/ invest this monev, so interest 

Aiil augment .t and permit regular withdrawal to match what his salary would have been. 

Similarly, .he iur\' has decided on the correct amount to pav the victim tor ruture pain and 

aurfenng. The case is closed.



Rather th.ir. th* straightforward system. House Bill 158 would allou the wrongdoer 

to pay the victim - tuture to--e- on the installment plan Victim and wrongdoer would be 

loined tor life by ongoing payment obligations Such pavments will be expensive to adminis­

ter. and they won't accomplish anything beyond enriching outside insurance companies.

To set the payment level, the judge will guess the average inflation over the remaining 

ite or the victim If the |udge guesses low, the \ ictim w :il lose, because the wrongdoer will 

eventually be ible to pay the victim in cheap dollars. A wrong guess could never be fixed, 

and could wipe a victim out.

The flexibility and discretion a v.ctim currently possesses is eliminated. If the victim 

has in expensive medical crisis, the timing and amount >r payments can t be adjusted. The 

bill mechanistically assumes the victim > needs are the same at age twelve and age seventy 

Insurance companies are not required to post security tor their tuture payments. In­

surance companies become insolvent each year \s  ot 1AS7, Executive Life had assets in the 

billions and the highest possible rating Now it a bankrupt, with a trail or broken dreams 

behind it. One hurricane through New Orleans, one California earthquake, could devastate 

an insurance company. Why leave an \laskan jccident victim dependent tor life on the sol­

vency ot one company’

Who is the big winner here? Out of state insurance companies get to control the victim s 

monev Thev get to invest it anv wav rhev want. It's like an interest tree lo .1 .* # W m m *

COLLATERAL BENEFITS 
SECTION 14

Collateral benerits are automatic payments to ar. iniured person rrom sources such a; 

medical insurance, state medicaid, or workers compensation benerits. When an iniured per­

son sues, he or she makes claim tor medical biils or los: wages which might have alrejdv 

been partially paid by insurers If the ;ury awards these damages, the insurers or the state ot 

Alaska get paid back, so there is no double recovery by the victim This is called subrogation 

Subrogation rights are included in virtually ail health insurance policies Reimbursements ot



worker-' compensation .ind medicam payments .ire required by Alaska statutes. The state 

hire? an accounting rtrm to monitor its medicaiu liens

riie bill would cancel these repayments to insurers and the state, and instead reduce 

the damages payable by wrongdoers. To provide .1 benefit to proven wrongdoers, the bill 

penalizes every health and workers compensation insurance carrier dome business in Alaska, 

plus raids the state treasury.

1 his ?ecfion tell? the iury about the victim's insurance, but net the wrongdoer's it w.il 

increase the cost nr health and worker's compensation insurance, it -5 a misgu'ded. flagrantly 

unfair imposition on riie innocent in tavor or the guilty.

TURNING A TRIAL INTO A CIRCUS 
SECTIONS 14-1=;

The boring, technical language or :he?e sections conceals a revolution ;n how iury tri­

al? mil work. Under Current nsies, the parties to a lawsuit each have a lawver. The iurv
• 4

!i?ten? to e\ eryone. and assigns percentages of rault to the piaintms and the defendants. This 

legislation totally changes that, by permitting the jury to assurn tault to "empty chairs ’ per­

rons u ho have not been sued, have not defended, and are not present tn the courtroom. The 

emptv chairs pay nothing, but their tault decreases the award to the victim.

: his rule change degrade? the fairness or our jury trials. For example:

v ictim is heavily burned in a LP-gas explosion causes bv Derendan*. She 
would have survived, except ?he is a drinker and a smoker. With weakened 
liver, heart and lungs, she doesn't have a chance. Victim’s husband and 
.cds sue Defendant Defendant has a smart lawyer, who consumes two 
momhs or court time presenting evidence against the tobacco and liquor 
industries tor failure to warn victim ot health hazards. Those emptv chairs 
or course do not right back. Although such cases have never prevailed tn 
the U nited States when detended, the jury buys the argument End result 
Defendant -0‘ 0. Marlboro 30CT; Johnnie Walker jU'V Onlv Defendant pays; 
scotch and cigarette don t. because they were never sued. Victim loses 
oOLv or her damages



i lie nil give? defendant? e\ ery incentive to accuse peripherally involved people Repu­

tation? mil be smeared in court bv defendants, w ith rio chance for the person behind the

empty chair to respond. The aver age duration or jury trial? will increase, as the truth rind.ng 

aualitv or those triai> degrades.• w

Alaskan workers will be especially disadvantaged by this change. .Vow, the workers’ 

compensation law gives employ :rs immunity from civil suit, and no rault can be allocated to 

them i he bill maintains employer immunity, but burdens the worker with the employer s 

rault. In •' ery ca?e w here a u orker is hurt, the defense will criticize the employer :n absentia, 

alleging inadequate ?areti rules, insufficient procedural manuals, lack ot inspection and su- 

perciMon, raiiure to buy modern equipment, to train employees, and the like. The employer 

w lil h.ne no reason to defend :t? conduct since the employer is immune and is not obligated 

to pay its -hare or the rauit. Yet. every bit or rault the jury ascribes to the absent and 

unrepresented employer will directly diminish the iniured worker’s verdict.

i :ie?e provision? are the real sleepers ot the bill Wrapped in dry. technical prose is a 

.auicai t.anrtormation or jury trtal?, so th a t . jch  or the trial is about people and companies 

.'•hi' are net present :n the courtroom Not only victims will be hurt; taxpayers will pay tor 

longer trial? .ndiuuuai? and companies will be publicly pilloried and defamed without a 

'.hance to respond Much of the rairr.es? built into our system as we have known it since 

statehood wij, abandoned.

A REWARD FOR STALLING 
SECTION 16

Section lo oeais with a partial settlement or a case between a victim and one ot several 

wrongdoers ;t is poorly dratted. It tt is interpreted to mean that a partial settlement :s 

deducteu from the :urv award, and that the remaining defendant's percentage ot rault :s then 

applied to that reduce.: number. :t becomes mathemati.allv impossible :or the piaintirr to 

nilly recover, unless the urv rinds the remaining dejendat t IOÔ e at rauit

Under current law. a defendant who goes :o tria1 pays his percentage ot the rault as



round bv the iurv It mav be riut the muddled drafting or this section seeks to change that bvw •

*.rediting to such a defendant any overpayment bv a -ettiinc defendant. Such a provision 

allocates to victims all or the risks, and none or the benerits. or pretrial settlements. A victim 

can only break even or lose by a parttai pretriai settlement. A defendant can onlv break even 

nr win bv taiiiny to settle Settlement is discouraged, no stalling is encouraged. This pro- 

po- il will increase tlie cost ot .nutation by discouraging pretrial settlement.

CONFISCATION OF THE HOMES 
AND SAVINGS OF VICTIMS 

SECTION i :

; he current ‘Ctter ot 'udgment raie is a procedural device to encourage pretrial settle­

ment by gr -ng a moderate reward to one who makes an otter, and atter reiection does better 

u trial. House 3ill 15 S raises the staKe- exponentially by increasing the price ot mis|udgment 

to ir. intolerable level, tull ccsts :nd attorney tees to the person making the otter

This provision :s oreathtaking in its scope and rerocttv. Not oniy wsil the v ictim v\ho 

loses at trial pay the defender 's  entire attorney tee and ill costs. Mso. the victim who wins 

jj trial, but guesses wrong about the sice or tr.e verdict, will pay ;ust as it he had lost The 

victim pay? u he loses, the victim pav? u he wins

Suppose an accident victim sorters a broken back, is in the hospital a long time, and 

has one hundred thousand dollars in medical bills His lawyer researches other jurv verdicts, 

and concludes the case is worth two hundred nttv thousand dollars The dcrendant made an 

eariv otter or udgrr.ent or Silr.OOO. oniv twenty rive thousand above the medical bills The 

urv awards 5120.000 Now the victim must pav attorney tees and costs, which Could easilv 

wipe out the entire luugment . he defendant, sreven cuiltv betore a iury, gees ?cott tree The 

accuent victim is stuck with 5100.000 in medical bills he can r pav Doctors, hospitals and the• • r
Mate it Alaska will therefore have to subsidise this benefit to the wrongdoer.

This -‘sample is a simple one \  case may have multiple defendants, each making an 

arrer or judgment It ihe p'amtut gues?es wrong on jny  ot the otters, he can be wiped out.



even ir he win? the case Or the defendants may suddenly accuse a nor-party ot rault. and 

im alldate the assumption- on w Inch a plaintitr earlier rejected an otter ot judgment.

5uch a system would further erode personal responsibility in Alaska, because it would

rorce iniured citizens to back down rrom holding wrongdoers fullv accountable Victims

would choose between accepting a low otter and the risk ot financial rum Winning a trial'S

never guaranteed, much le?- recovering a particular sum rrom a particular defendant out of

many defendants and non-party piayers This section cives excessive leverage to insurance

companies ro undercompensate iniured Maskans The result: middle clas- plaintirts will be

forced ro accept an insurance company - lowball otter. Who among us would his home

and lire saving* betting on a lawyer - prescience regarding the exact size or a ury award rrom

each defendant and each emptv chair' This is one or rhe most anti-victim sections or House• «

Bill 155

MORE REWARD FOR STALLING 
SECTIONS 13-19

Currently a wrongdoer pays 10 5 re annual interest rrom the rime he receives notice ot 

-uir. until rhe iurv decides rhe case This is :air. because rhe wrongdoer has held money due 

rhe victim tor several years, and has been abie to invest it

The bill would eliminate most or rhis duty to pav interest. First, it would exempt most 

ot the •udgment. the future part, mom any interest at all. Secondly, it would cut the remaining 

interest ro rhe federal discount rate pius 3T Insurance companies are businesses who play 

hardball *r *hev can make monev bv delavine settlement, thev will do so This section sives• • i * 7  • W

them ever.* incentive to delay

The State ot Alaska charges tax deadbeats a mimmum or 11 * When rhe prcjudgment 

interest rate is eliminated tor some damages and lowered tor other damages .nsurance com­

panies are .n ettect given a low interest loan tor as lone as they can ?tall the proceedings It 
?nouldn : be allowed


