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responsible for tho conduct of disciplinary actions against
attomeys-at- lav/.
SEC. 9. INJUNCTIVE RELIEF.

Whenever any person has engaged or 1is about to engage in any
conduct in violation of this Act:, tho appropriate; court may, uj>or:
application of an interested party, issue an injunction or other
appropriate order restraining such conduct.

SEC. 10. PREEMPTION.
(@) In General: The preceding provisions of this Act supersede
any State law only to the extent that State law
(1) permits the recovery of a greater amount of damages liy
claimant;
(@ permits the collect ion of a greater amount of attorneys”
fees liy a claimant "s attorney; or
(3) establishes a longer jJx?rifxl during which a medical
malpractice liability claim may be initiated.

(b) Effect on Sovereign Irrmmity and Choice of biw ot Venue:
Nothing 1in subsection (a) shall be construed to—

I1) waive or affect any defense of sovereign intninity
asserted I/y any State under any prcvisb n f law;

(@ waive r affect any defense f S"veja tn iimtunity
asserted I/ the united States;

(3) affect the applicability of any pr visbvr of the Foreign
Sovereign lirmunit ies Act of 197ti;

(4) prcenpt State choice-of-law rules with respect to claims

br ught liy a foreign countl/ : a citizen f a foreign country;
or

Cj) affect the right of any court ?e transfer venue -r t
apply the law f a foreign country or t dismiss a claim ! J

foreign country or of a citizen <d ,i foreign nation i the
ground of inconvenient T rum.
SB". 11. PERMITTING .STATE PR.FE.SSI® NAI. SOCIETIES TO PARTI TPATK IN
DISCIPLINARY ACTIVITIES.

(€)) Role of p* fessi rial Scieties: Notwithstanding any other
provision of State r Federal law. a State agency responsible il
the cnduct of disciplinary actions for a tyjx* f health caie
practitioner tray enter int lrreements with State or c y
pi® fessional societies of such tyjx- of health care practitioner to
permit such societies to participate in the licensing f such
heftl li care prart ™ @i ner. and t review any health care malpraci ice
act pin. health sire ml practice claim r allepat: n, :  ther
informati 1l concerning the | tact ice patterns t any sue); health
care practili ner. Any such agreement shall crply with sul sectimi
(b)

4b) Requirements i Agreements: Any agieervnt entered :nt« under
subsection (ft) b r licensing activities > ’ e review "f any health

malpractl e act | n, health care nvilprac: e« claim <:
alb-jat :n, r ;<e: tnf lira: i-n < nceimr.g the jr »ct ice ;.attern:
of 1 health care pra tit!l net shall :r vid<* that

(1) the health cate pt fessi nal svciety c r.lucts such
activities r review as expeditiously as possible;

(2) after the etipleti n t such review* such society shall
rep rt 1its fir. iu.gs t the State agency wit)i winch st entered
intt such ain®"ii!;

(1) th<”c iKluct < such activities t review and the
»eeporting f such findings tv conducted 1in a maruiet which
issutes tin* lreservatl n <t ¢ nfldentiality I health »e*
int rmati“ti and t the r.-view process; and

<J) tv individual atf lliat«Td with such SOClety »» liable t r

any lonvsges r inmry lirei*: ly caused by thein livid .ul *<
act i mi :n -g_vlictmi sue); a tivities t review.
ic) Am imerit < Il : Kan fit ry: N thing in this Se*t; nr.iy 1.



construed to require .| State to enter into agreements with
societies described in subsection (a) to conduct the activities
described in such subsection.

() Effective Date: This section shall
the date of the enactment of this Act.

tak*" of feet 2 years aftei
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104th CONGRESS
1st Session
To provide greater access to civil justice by reducing costs and
delay, and for other purposes.
IN THE SENATE OF THE UNITED STATES
.January 19 (legislative day, January 10), 1995
Hr. Grassley introduced the following bill; which was read twice
and referred to the Comnittee on the Judiciary
A BILL
Tr provide greater access to civil justice Ir/ reducing costs and
delay, and for other purposes.

Be it enacted by the Senate and House of Representat:ives of the

United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the <Tivil Justice Reform Act of 1995~

S i . 2. DIVERSITY OF CITIZENSHIP JURISDICTION; AWARD OF ATTORNEYS ~
FEES TO PREVAILING PARTY.

(@ Awsrd of Fees: Section 1332 of title 28, United States 0 le,
is amended liy inserting after subsection (e) the following new
subsection:

(f)(1) The prevailing party 1in an action under this section
shall be entitled to attorneys ™ fees only to the extent that such
party prevails on any position or claim advanced during the action.
Att rneys®" fees under this paragraph shall be *jid liy the
nnprovai 1ing party but shall not exceed the amount of the
attorneys ” fees cl the nonprevailing party with regard to such
position or claim. |If the ncnprevailing party receives services
ur.ier a contingent fee agreement, the amount f attorneys ” fees
under this paragraph shall not exceed the rcasotable value ot those
sc:vices.

(2) In order t receive attorneys ™ fees under paragraph (i),
cunsel of record in any artions under this section shall maintain
accurate, cottplote records of hours worked on the matter regardless

f the fee arrangement with his or her client.

(3) The C "lirr ray. in its discretion, limit the fees recovered
ur.der paragraph (1) t*> the extent that the court finds sjxjcial
*rcumstonces that make payment f-t such fees unjust.

(4) This subsecti--n shall not apply to any action ternved fi-m a
State court under section 1441 of this title, o: to any action in
which the United States, any State, : any agency, officer, -a
t; I-yee ot the United States or any State is a party.

i5 As used 1in this subsecti n. the tern prevailing party*
it. ins a Hirty to an action wti obtains a favorable final judgment
I *he: tlum liy settltsnent), exclusive 1f interest, on all or a
I :tu*n ,.f *he claims assett«*d in the action. ~

(b) Study and Hip- tt: (1> The Direct- i —f the Admin, st rat ive
mffice i the Unite! Stales Emits shall conduct a s ™u-.ly regatding
the effect —l tin* iw|uir».tnenl s «f subsection (f* of section 1332 of
title 28, Uni "ed States Code, as added by suhsect s n (Q) t this
section, on the easel ad of actions br. ught utxlet suifi sect i-n,



Which study shall include--

(A) data on tho number of actions, within each judicial
district, 1in which the nonprevailing party was required to pay
the attorneys®™ fees of the prevailing party; and

(B) an assessment of the deterrent effect of the requirements
on frivolous or merit less actions.

(@) No later than ' years after the date of ona tmenl of this
Act, the Director of the Administrative Office of the United States
Courts shall submit a report to the appropriate committees of
Congress containing--*

(A) the results ot the study described in paragraph (1); and

(B) recommendations regarding whether the requirements should
be continued or applied with respect to additional actions.

©) Hepeal: No later than 5 years after the date of enactment of
this Act, this section and the amendment made ly this section shall
be repealed.

SEC. 3. OFFEK OF _.TUAMMENT.
(@) In General: fart V of title 28, United States Code, 1is
amended by inserting after chapter 113 the following new chapter:
CHAPTER 114--PRETRIAL PROVISIONS
Sec.
1721. Offer of judgment.
"Sec. 1721. Offer of judgment

"(a)(1) In any civil action filed in a district court, any party
may serve upon any adverse party a written offer to allow judgment
to be entered for the money or property specified in the offer.

(2) If within 11 days after service of the offer, the adverse
party serves written notice that the offer is accepted, either
party may file t.ho offer and u rice of acceptance and the clerk
shall enter judgmen..

(3 An offer not accepted within s M-day period shall -

icemed withdrawn and evidence thereof 1is not admissible, except 1in
a proceeding to determine reasonable attorney fees.

(=) If the final judgment obtained by the offeree 1is not more
favorable than the offer made under paragraph (V* which was not
accepted by the offeree, the offeree shall pay the offe: r %
reasonable attorney tees incurred after the expiration of the time
tor accepting the of”er, to the extent necessary to nake the
offeror whole.

”(S) In r.o case shall an award of attorney fees under this
sect ion exceed the amount >f the judgment obtained. The c urt m.iy
reduce the award of costs and attorney fees to avoid the imposition
of undue hardship n a party.

(6) The fact that an offer 1is nude under tnis secticn shalln t
preclude a subsequent offer.

(7)(A) Subject to the provisions of subparagraph (P). when the
liability of | party has fcven determined ly verdict,rder. r
IUdgment, but the amount or extent of the liability rerains to Ix*
d“tfimifuxl by further pi"readings, any patty ray make an ffer 5

judgment, wliich shall have the same effect ...; an offer made bob re
trial.
®) The court ray shorten the per i- 1 f time an offeree ray have

t accept an offer under suiparagraph (A). but in rv* case shall
such jieriod be less than 7 clays.
(b) A party nuking an ffer shall n t 1>» deprived { the
benefits of an ffer it nvtkes ly an adverse party"s subsequent
ffer, unless the subsequent offer 1is more favorable than the
judgment ebtairnxl.

"(c; If the judgment obtained includes n rmnetary relief, a
determination that it is m :e fav -ruble ©> the offeret than was the
ffer shall b»* mid-* >nly when t)ie terms Ff the offer included .ill

such n"-nronotary relief.



"(cl) This section shall not apply to class or derivative onions
under rules 23, 23.1 and 23.2 of the Federal Rules of Civil
Procedure.

(e)(1) Except as provided under paragraph (2), the provisions of
this section shall not be construed to prohibit an award or reduce
the amount of an award a party may receive under a statute which
provides for the payment of attorney's fees by another party.

'(2) The amount a party may receive under this section may be set
off against the amount of an award .nade under a statute described
in paragraph (1).".

(b) Technical and Conforming Amendment: The table of chapters for
part IV of title 2C, United States Code, is amended by inserting
after the item relating to chapter 113 the following:

SEC. 4. PRIOR NOTICE AS A PREREQUISITE OF FILING A CIVIL ACTION IN
THE UNITED STATES DISTRICT COURT.

(a) In General: Chapter 23 of title 2R, United States Code, is
amended by adding at the end the following:
'‘Sec. 483. Prior notice of civil action

(a)(1) No less than 30 days before filing a civil action in a
eourt of the United States the claimant intending to file such
action shall transmit written notice to any intended defendant of
the specific claims involved, including the amount of actual
damages and expenses incurred and expected to be incurred. The
claimant shall transmit such notice to any incended defendant at an
address reasonably expected to provide actual notice.

(2) Fo™* purposes of this section, the term ‘transmit’ means to
mail by first olass-mail, postage prepaid, or contract for delivery
by any company which physically delivers correspondence as a
c mr-Teial service to the public in its tegularcourse f business.

(i) The claimant shall at the time of filinga civil action,
file in the court a certificate of service evidencing o :qiiance
witn this subsection.

(hi If the applicable statute of limitations for such action
would expire during the period of notice required I?y subsection
(a), the statute of limitations shall expire on the thirtieth day
after the date on which written notice is transmitted to the
intended defendant or defendants under subsection (a). The parties
may by written agreement extend that 30-day period for an
additional period of not to exc« -d .'0 days.

(c) The requirements of this section shall not apply--

(1) inany action to seine or forfeit assets subject to
f rfeitur** or in any bankruptcy, insolvency, receivership,

c nservatcrship, vz licjuiilaticn proceeding;

(2) it the assets that are the subject of the acti n or
w uld satisfy a judgment are subject to flight, dissipation, or
destruction, or if the defendant is subject to flight;

(3) if a written nctire prior to filing an action :s
therwise requited 17 law, mr che claimant has made a prior
att*3'pt in writing to settle the claim with the defendant;

(4) m pr reedings t enf r<v »civil investigative iemand
r an ackninistrar ive sunrrns;

(M inany actiont forecl sc* a lien? or

‘(<) inany action lcttainini t- a tenporaiy restraining
refer, preliminary injunctive relief, or the fraudulent
* nveyance f projxTty, oi' 1l any other tyj** of actt n
involving exigent circumstances that c np**l ixnnediaTe resort t<
the courts.

(d) If the district court finds that the re|uir*wnts f
nthsection (a) have not Iven met ly the claimant, and su-* fcrfect
is asserted Iry th<® defendant within 60 days aft*** service ! the

inrrns 1 cr<g>laini ufxn suefi defendant, the claim shall he
iismissei with ut prejudice find the ¢ Sts f such action, including

Tp«l Hum



attorneys’ fees, shall be imposed upon the claimant. Whenever an
action is dismissed under this subsection, the claimant may refile
such claim within 60 days after dismissal regardless of any
statutory limitations period if--
Q) during the >0 days after dismissal, notice is
transmitted under subsection (a); and
"(2) the original action was timely filed in accordance with
subsection (b). 1.

(b) Conforming Amendment: The table of sections at the beginning
of chapter 23 of title 28, United States Code, is amended by adding
at the end the following:

‘483. Prior notice of civil action.’.
SEC. 5. CIVIL RIGHTS OF INSTITUTIONALIZED PERSONS ACT.

(@) Exhaustion of Administrative Remedies: Section 7 of the Civil
Rights of Institutionalized Persons Act (42 U.S.C. 1997e) is
amended—

(1) by amending subsection (a) to read as follows:

"(a) In any action brought pursuant to section 1979 of the
Revised Statutes of the United States, by any adult r nvicted if .
crime confined in any jail, prison, or other correctional facility,
the court shall continue such case for a period not to exceed 180
days in order to require exhaustion of such plain, speedy, and
effective administrative remedies as are available.*; and

(2) in subsection (b)--
(A) fiy redesignating paragraphs (11 and (2) as paragraphs
(20 and (3), respectively; and
(B) by inserting imnediately after (b)e the following:

(1) Upon the request of a State or local corrections agency, the
Attorney General of the United States shall provide he agency with
technical advice and assistance in establishing plain, speedy, and
effective administrative remedies for inmate grievances.’.

(b) Proceedings in Forma Pauperis: Section 1915(d) of tit!.* 28,
United '"tates Cede, is amended to read as follows:

‘(d) The court may request an attorney to represent any such
person unable to employ counsel and may dismiss the case if the
allegation of poverty is untrue, or if satisfied that the actin
fails tj statel a claim upon which relief can I> granted or is
frivol.us or malicious.’.

(c) Effective Date: The amendments made liy subsections (a) and
(b) shall take effect on the date <l the enactment <f this Act.
SBC. 6. EXPERT WITNESSES.

(@) In General: Chapter 119 of title 28. United States Code, i-
eintended Iry inserting after section 1818 the i Ib wing new > : n:
S~c. 1829. Multiple expert witnesses

"In any civil action filed in a district court, the court shall
net permit opinion evidence cn the same issue from mre than |
export witness f : each party, except upon a showing ot g si cause.

(b) Technical and Conforming Anvndment: The table * sectims for
chapter 119 <f title 28, United states Code, :s attended by
inserting after th* :t*m relating t section 1828 tl..- : 1l wing new
sect: r.:

*1829. Multiple expert witnesses.".
SB2. 7. SEVERABILITY.

If any provisi n f this Act mr the arvmhvnis made ly thss Act
cr the apj lication f any provision <i amembient t< any person r
circumstance Is he’d invalid, the remain i<r of this Act and such
amendments and the application f such pt visb n and omen hvnts e
any other person or circumstance shall n t K* affected ly that
Inval iclit ion.

SBC. ?. EFFECTIVE PATE.

Excer* as exjrressly p vidod therwrse, this Act ant the

amh-ndo-nts m» P* iy this A* shall ber»cv* . ffeet ive * lays »js*el



the date of the enactment of this Act. This Aot shall not apply to
any action or proceeding commenced before such effective date.



Subject:
From:  sledtoslod.ninska.edu (SLED Login) nt CC2MHSL 2/27/95 11:33 AM
To: Terry Olnoss at JNU CAPITOL

cc:Mail for: Terry Otness

h93.ih.FTP

FILE h93.ih

Tell tt«m

104th CONGRESS
1st Session
To provide that the prevailing party in a tort action is entitled
to recover attorneys' fees from the nonprevailing party.
IN THE HOUSE OF REPRESENTATIVES
January 4, 1995

Mr. Sensenbrennei introduced the foil' wing bill; which was referred

to the Coinnittee on the Judiciary

A BILL

To provide that the prevailing party in a tort action is entitled
to recover attorneys' fees from the nonprevailing party.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. AAARD OF ATTORNEYS' FEES.

The prevailing party in any civil action brought in a State or
Federal court for money damages for injury or loss of property or
personal injury or death caused ljy a negligent act or omission
Shall tx* entitled to recover from the nonprevailing party a
reasonable attorney's fee*. If sought by the prevailing party, the
court shall award an attorney’s fee under this section, whether the
prevailing party is a plaintiff or defendant, unless the court
finds special circumstances that would render such an award unjust.
SEC. 2. DEFINITION.

For purposes of this Art, the term State' includes the District
of Columbia.



104th CONGRESS

Ist Session
To award grants to Stales to promote the development of alternative
dispute resolution systems for medical malpractice claims, to
generate knowledge ahoul such systems through expert data gathering
and assessment activities, to promote uniformity and to curb
""xeesses in State liability systems through federally-mandated
liability reforms, and for other purposes.

IN TfIESENATE OF TIIE UNITED STATES
January 4, 1995

Mr. Kyi introduced the following bill: which was read twice and

referred to the Committee on the Judiciary

A BILE

To award grants to States to promote the development of alternative
dispute resolution systems for medical malpractice claims, to
generate knowledge about such systems through expert data gathering
and assessment activities, to promote uniformity and to curb
excesses in State liabhility systems through federally-mandated
liability reforms, and for other purposes.

Be itenacted by the Senate anil Ilouse of Representa- lives ol the
United States of America in Congress assembled.
SECTION I. SHORT TITLE.

[liis Act may he cited as the ‘Medical Care Injury Compensation
Reform Act of 1995',
SEC. 2. FINDINGS: PURPOSE.

(a) Findings: Congress finds that—

(1 >the health care and insurance industries are industries
affecting interstate commerce and the medical malpractice
litigation systems existing throughout the United Slates affect
interstate commerce by contributing to the high cost of health
care and premiums for malpractice insurance purchased by health
care providers;

(2) the Federal Government has a major interest in health
care as adirect provider ol health care through the Public
Ilealth Service, as a source of payment for health care through
Medicare. Medicaid, and other programs, and has a demonstrated
interest in assessing the quality ol care, access to cate, and
the costs of care through the evaluative activities of several
Federal agencies:

(3) then; is increasing concern that health care liability
claims have significant negative effects on the health care
system, including--

(A) increasing costs attributable to defensive medical
practices, including the rising cost ol medical liability
insurance and costs attributable to Ihe inefficiencies in
the civil justice system;

(B) adverse effects on the quality ol health care through
the encouragement ol defensive health care practices
including unnecessary tests and procedures: and

(O adverse effects on patient access to care because the
lear of liability discourages health care professionals
front continuing to practice in high tisk specialties and
certain geographic legions ol the country:



(4) it has been demonstrated that the civil justice system is
acosily, inefficient, and inequitable mechanism for resolving
claims against health care providers and producers;

(5) adisproportionately large percentage of funds expended
to compensate patients who suffer health care injuries is
distributed to a few individuals, while others are denied
adequate compensation;

(6) an exorbitant portion of awards in medical malpractice
actions goes towards paying the transaction costs of the
judicial system rather than compensating individuals for health
care injuries: and

(7) there isoptimism that alternative dispute resolution
systems have the potential to significantly improve the adverse
effects of the medical liability environment: however, more
data and analysis is necessary to fully understand the benefits
of various procedural devices.

(b) Purpose: The purposes of this Act are lo--

(1)provide incentives to Stales to develop alternative
dispute resolution procedures to attain a more efficient,
expeditious, and equitable resolution of health care
malpractice disputes;

(2) enhance general knowledge concerning the benefits of
different forms of alternative dispute resolution mechanisms; and

(3) establish uniformity and curb excesses in the State-based
medical liability systems through federally-mandated reforms

SEC. 3. DEFINITIONS.
As used in this Act:

(1) Alternative dispute resolution system: Ihe term
‘alternative dispute resolution system' means a system that is
enacted or adopted by a Stale to resolve medical malpractice
claims or medical product liability claims instead of resorting
to a judicial proceeding in a State court.

(2) Claimant: The term ‘claimant' means any person who brings
a health care liability action and. in the ease of an
individual who is deceased, incompetent, ora minor. lire person
onwhose behalfsuch an action is brought.

(3) Clear and convincing evidence; Ilic term ‘clear and
convincing evidence'is that measure or degree of proof that
will produce in the mind of the trierof fact a firm beliefor
conviction as to the truth of the allegations sought to be
established, except that such measure or degree of pioofis
more than that required under preponderance of the cvidenee,
luil less than that required lor prooflvyoinl a reasonable doubt

(4) Economic losses: The term "economic losses' means losses
for hospital and other medical expenses, lost wages, |ost
employment, and other pecuniary losses.

(5)1 lealth care liability action: lire term health care
liability action' means any civil action brought pursuant to
State law in which a plainlill alleges a medical malpractice
claim against a health care provider, health care professional,
or medical product producer.

(6) I'lealth care professional: Hie term "health care
professional' means any individual who provides health care
services in a State and who isrequired by Slate law or



regulation to he licensed or certified by the State lo prov ide
such services in the State.

(7) Ilealth care provider: The term 'health care provider’
means any organization or institution that is engaged in the
delivery of health care services in a State that is required by
State law or regulation to be licensed or certified by the
State to engage in the delivery of such services in Ihe State.

(X) Injury: The term "injury" means any illness, disease, m
other harm that is the subject of a medical malpractice claim
oramedical product liability claim.

(9) Medical malpractice claim: The term "'medical malpractice
claim’means any claim relating to the provision of (or the
failure to provide) health care services without regard to the
theory of liability asserted, and includes any third-party
claim, cross-claim, counterclaim, or contribution claim in a
health care liability action.

(10) Medical product: The term 'medical product’' means a
device (as defined in section 201(h) of the Federal Food. Drug,
and Cosmetic Act)oradrug (as defined in section 2()Itg)( 1)o|
the Federal Food, Drug, and Cosmetic Act).

(L1) Medical product liability claim: The term 'medical
product liability claim'means any claim in which a claimant
alleges an injury arising from or relating to the use of a
medical product.

(12) Medical product producer; Hie term 'medical product
producer ' means any entity that is the designer, manufacturer,
producer, or sellerofa medical product that is the subject of
amedical product liability claim,

(13) Noneconomic losses: The term 'noneconomic losses' means
losses for physical and emotional pain, suffering,
inconvenience, physical impairment, mental anguish,
disfigurement. loss of enjoyment of life, loss ol consortium.
and othernonpecuniary losses.

(14) Secretary: The term Secretary’ means the Secretary ol
Health and Human Services.

(15) State: The term State'means each of the several
Stales, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, and Guam .

rrruii-grants to status for auiu.rnativh dispu if:rhsom iion

SYSTEMS

SBC. 101. GRANTS TO STATUS.

(a) In General: Hie Secretary shall make grants to States lor the
implementation and evaluation ol alternative dispute resolution
systems.

(h>legibility: A State is eligible to receive a grant under
this section if the State submits to the Secretary an application
at such time, in such form, and containing such information and
assurances ;is the Secretary may require, including--

(D a description ol the alternative dispute resolution
system that the State intends 10 implement with amounts
received under the grant:

(2) assurances that the State will comply with all data
gathering requirements promulgated by the Secretary under
section 102(a): and



(3) any information anil assurances necessary to enable the
Secretary to determine whether the Stale's alternative dispute
resolution system meets the qualification standards for such
systems developed by the Secretary under section 102(a).

(c) Number of Grants:

(1) In general: Except as provided in paragraph (2), the
Secretary shall award not less than 10 grants each fiscal year
under this section.

(2) Exception: Notwithstanding paragraph (1), the Secretary
may award less than 10 grants under this section in a fiscal
year if the Secretary determines that there are an inadequate
numberofapplications submitted that meet the eligibility and
approval requirements of this section in such fiscal year.

(d) Designation of Model Slates:

(1) In general: The Secretary shall designate each State
receiving a grant under this section as a model alternative
dispute resolution Stale.

(2) Extension of period of grant: Upon application tu the
Secretary, a State designated under paragraph (1) shall he
eligible fora 2-yearextension of the grant received under
this section.

(3) Dissemination ol information lo other states: 'Hie
Secretary shall disseminate information on the alternative
dispute resolution systems implemented by the States designated
under paragraph (I)lo other States, health care professionals,
health cate providers, and other interested parties.

SEC. 102 ADMINISTRATION.
(a) Standards and Regulations lor Alternative Dispute Resolution
Grant Program:

(1) In general: In consultation with the Director of the
Agency for Health Care Policy and Research, the Secretary shall
develop and promulgate standards and regulations necessary to
carry out the grant program established under section 101.
including-

(A) qualification standards for alternative dispute
resolution systems that Slates must meet in order to
receive grants under such section: and

(B) regulations establishing data gathering requirements
for States receiving grants under such section

(2) Criteria lor programs: In developing qualification
standards lor alternative dispute resolution systems under
paragraph (1)(A), the Secretary shall lake into account the
effectiveness of such systems in -

(A) supporting access to health care;

(B)encouraging improvements m the quality ol healllu.no:

(Ctenhancing and not impairing the physician patient
relationship:

(D)encouraging innovation that leads to an improved
level of health care;

(E) compensating lor avoidable medical miury due to
11283741 * ' and not compensating lor uquiy which is
unavoidable by standard medical practice.

tl:iresolving claims promptly and m amounts proportional
to the injury;



(G) providing predictable outcomes; and
(I') operating efficiently in terms of financial costs,
professional energies, and governmental processes.

(b) Technical Assistance: The Secretary shall provide Stales with
technical assistance lo enable States lo submit applications for
grants undersection 101. including information on the
gstablishment and operation of alternative dispute resolution
systems.

(c) Evaluation of Alternative Dispute Resolution Systems: Not
later than 4 years after awarding the first grant to a State under
section 101, the Secretary shall prepare and submit to Congress a
report describing and evaluating the alternative dispute resolution
systems implemented by S'ates with funds provided under such
grants, and shall include in the rcpnrt-

(1) information on -
(A) the effect of such sv .terns on the cost of health rate
within the State.
(B) the impact of such systems on the access of
individuals to health emc within the Stale, and
(C) the effect of such systems on the quality of health
care provided within such Stale: and
(2) an analysis of the feasibility and desirability of

establishing a national alternative dispute resolution system.

TITLE Il UNIFORM STANDARDS FOR MALPRACTICECLAIMS

SEC 201. APPLICABILITY.

Except as provided in section 209. this title shall apply to any
health care liability action brought in a Federal or State court
and to any medical malpractice claim or medical product liability
claim subject to an alternative dispute resolution system.
SEC.202. CALCULATION AND PAYMENT OF DAMAGES.

(a) Periodic Payments for Future Losses: No person may be
required to pay more ihan S$100.000 in a single payment in damages
(whether loreconomic or noneconomic losses) forexpenses to be
incurred m the future, but shall be permitted to make such
payments on a periodic basis. Die periods lor such payments shall

determined by the court, based upon projections ot when such
expenses are likely to be incurred.

(hi Limitation on Noneconomic Losses: Hie total amount ol damages
that may be awarded to an individual and the larmly members ol such
individual lor noneconomic losses resulting from an injury which is
the subject of an action or claim may not exceed 5250.000.
regardless of the number ol health care professionals, health care
providers, and health care producer* against whom the action or
claim is brought or the number ol actions or claims brought with
respect to the injury.

tc) Mandatory Offsets lor Damages Paid by a Collateral Source:

(1) In general: The total amount of damages received by an

individual shall he reduced (m accordance with paragraph (21)

by any other payment that tiasbeen nr will be made to the

individual to compensate the individual lor the injury that was
the subject ol the action or claim

(2) Amount ot reduction; The amount b\ which an award ol
damages to an individual shall he reduced under paragraph (1>
shall he-



(A) the total amount of any payments (other than such
award) that have been made or that will he made lo the
individual to compensate the individual for the injury that
was the subject of the action or claim; minus

(B) the amount paid by the individual (or by the spouse,
parent, or legal guardian of the individual) lo secure the
payments described in subparagraph (A).

(d) Attorney's Fees: A claimant's attorney's fees may notcxcccd-

(1) 25 percent of the first $150.000 of any award or
settlement paid to the claimant; or
(2) 15 percent of any additional amounts paid to the claimant

(e) Limitation on Punitive Damages: The total amount of punitive
damages that may he assessed with respect to an action or claim may
not exceed twice the total amount ol the damages awarded to
compensate the claimant for losses resulting from the injury which
is the subject of the claim or action, regardless ol the number of
health care professionals, health care providers, and health care
producers against whom the action or claim is brought or the number
ol actions orclaims brought with respect to the injury.

SIX'.203. JOINT AND SEVERAL LIABILITY FOR NONECONOMIC LOSSES.

The liability of each defendant for noneconomic losses shall he
several only and shall not be joint, and each defendant shall be
liable only for the amount of noneconomic losses allocated to the
defendant in direct proportion to the defendant's percentage of
responsibility (as determined by the trier of fact).

SEC. 204. UNIFORM STATUTE OF LIMITATIONS.

(@) In General: No medical malpractice claim or medical product
liability claim may Ix* initiated aft *r the expiration of the 2-year
period that begins on the earlier of the date which the alleged
injury that is the subject of such action was discovered or the
date on which such injury should reasonably have been discovered,
but in no event alter the expiration of the 4-year period that
begins on the dale the alleged injury occurred.

(b> Exception lor Minors: In the ciisc0f an alleged injury
suffered by a minor who has not attained 6 years of age. no medical
malpractice liability claim or medical pnxluct liability claim may
be brought alter the expiration ol the 2-year period that begins on
the date the alleged injury that is the subject ol the action
should reasonably have been discovered, but in no event alter the
date on which the minor attains It) years ot age.

SEC 205. SPECIAL PROVISION 'OR CERTAIN OBSTETRIC SERVICES

(.0 In General: In the case of umedical malpractice claim or
medical product liability claim relating to services provided
during luhi ror Ihe delivery ol a baby, if the defendant health
care professional did not previously treat the plainlill for the
pregnancy, the trier ol tact may not find that the defendant
committed malpractice and may not assessdamages against the
defendant unless the malpractice is proven by clearand convincing
evidence

(h) Applicability to Group Practices or Agreements Among
Providers: For purposes ol subsection la), a health care
professional shall be considered to have previously treated an
individual for apregnancy it the professional isamember ol a
group practice whose members previously treated the individual lor



the pregnancy or is providing services to tho individual during

labor or the delivery of a baby pursuant to an agreement with

another professional.

SEC. 206. UNIFORM STANDARD FOR DETERMINING NEGLIGHNCI
(a) Standard ol Reasonableness: Except as provided in subsection

(b), a defendant nay not be found to have committed malpractice

unless the defendant's conduct at the time of providing the health

care services that are the subject of the action was not reasonable.
(b) Actions Brought Under Strict Liability: Subsection (a) shall

not apply to any action in which the claimant asserts that the

defendant is liable under a theory of strict liability.

DI&EA.ZOY. RESTRICTIONS ON PUNITIVE DAMAGES RELATING TO
PRODUCE LIABILITY CLAIMS.

(a) Restrictions for Approved Products or Devices:

(1) In general: Punitive damages otherwise permitted by
applicable law shall not be awarded with respect to any medical
product liability claim alleged against a medical product
producer if-

(A) the dtug or device that is the subject of such claim—
(i) was subject to approval under section 505 or
premarket approval under section 515 of the Federal
Food. Drug, and Cosmetic Act by the Food and Drug
Administration with respect lo-
ti) the safety of the formulation or performance of the aspec. ol
the drug or device; or
(1) the adequacy of the packaging or labeling ol the drug or
device, and
(ii) was approved by the Food and " ug
Administration: or
(B) the drug or device is generally recognized as sale
and effective pursuant to conditions established by the
Food and Dnig Administration and applicable regulations,
including packaging and labeling regulations

(2) Exci Mion incase of withheld information,
misrepresentation, or illegal payment: The provisions ol
paragraph (I)shall notapply if it isdetermined on the basis
of clear and convincing evidence that the medical pi.duct
producer—

tA) withheld from or misrepresented to the Food and Drug
Administration information concerning such drug or device
that is required to be submitted under the Federal Food.
Drug, and Cosmetic Act or section 352 of the Public Health
Service Act that is material and relevant to the action; or
(ID made an illegal payment to an official ot the Food
and Drug Administration for the
purpose of securing approval of the drug or device
th) Separate Proceeding To Determine Punitive Damages:

(I'iConsiderations: At the request of a medical printnet
producer in a health care liability action in which a medical
product liability claim is alleged against the producer, the
trier of luct shall consider in a separate ptoceedmyg-

(A|whether punitive damages are to he awarded and the
amountof the award; oi



(B) ihc amountof punitive damages following a
determination of punitive liability.

(2) Evidence: If aseparate proceeding is requested in
accordance with paragraph (L1). evidence relevant only to the
claim of punitive damages (as determined by applicable State
law) shall be inadmissible in any proceeding to determine
whethercompensatory damages are to be awarded to the claimant.

(c) Criteria lor Determining Amount ol Punitive Damages: Subject
lo the limitation on punitive damages provided in section 202(e).

all relevant evidence shall be considered in determining the amount
of punitive damages assessed with respect to a medical product
liability claim, including-*

(1) the financial condition nl the medical product producer;

(2) the severity of the harm caused by the conduct of the
medical product producer;

(3) the duration ol the conduct or any concealment of the
conduct by the medical product producer;

(4) the profitability nl the conduct to the n edical product
producer;

(5) the numberof products sold by the medical product
producer ol the kind causing the harm complained ol by the
claimant:

(h)awards of punitive or exemplary damages to persons
similarly situated lo the claimant;

(1) prospective awards ol compensatory damages lo persons
similarly situated to the claimant;

(X) any criminal penalties imposed on the medical product
producer as a result of the conduct complained ol by the
claimant; and

(‘> the amount of any civil fines assessed against the
defendant as a result ol the conduct complained of by the
claimant.

Sir. 20X, JURISDICTION ()!*'M-DI-KAI.COI R IS.

The district courts of the I nited Slates shall not have
jurisdiction of any health care liability action based on sections
1331 or 1337 of title 2X. United States Code

Sir. 2<W. I'RITMITION

tat In General: This title supersedes any State law only lo the
extent that the State law permits the recovery by aclaimant or the
assessment against a defendant ol a greater amount ol damages,
permits the awarding ol a greater amount of attorney s’ lees,
establishes a longer period during which a medical malpractice
claim or medical product liability claim may he initiated, or
establishes a less strict standard ol prooflor determining whether
adefendant hascommitted malpractice, than the provisions ol ilus
title.

Ib) Kffeci on Sovereign Immunity and Choice of I.aw or Venue
Nothing in this title shall be construed to-*

(I)waive or allect any defense of sovereign immunity
assorted by any Stale underany provision of law;

12>waive or allect any defense of sovereign immunity
asserted bv the United Stales:

(3) affect the applicability ol any provision ol the foreign
Sovereign Immunities Act ol 1'>7(»



(4) preempt State choice-of-law rules with respect to claims
brought by a foreign nation or a citizen of a foreign nation; or
(5) affect the right of any court to transfer venue or to

apply the law of a foreign nation or to dismiss a claim of a
foreign nation ot of a citizen ol a foreign nation on the
ground in inconvenient forum.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

Plaintiff (fi), NOTICE OF THE FILING OF
EXPERT ADVISORY PANEL"S
M.D. atxi REPORT(S)

"TtANA HOSPITAL AJASitt, INC.,
TO: Attorneys/parties of record

Defendant, (y) . deceived

PE8 2/' 158P

Cann No. 3AN-9)-Gf.99 Civil. LIBBEY a suddock

You arc hcroby notified that, tho Export Advisory Panel
has filed its Roport. (s) in t.he abovo-captioned action, pursuant
-0 A.;'.. 09.5SS.536. A copy of the panel®s Report (s) accompanies
".LiS Notice.

Cassette tape(s) or written statement(s) submitted by
"h* panel with th* Roport(s) will bo held In tho court -ilc for
r review upon request.

This medical malpractice action will no longer be held
«<i irate from the other civil car.* tiles.

DATED thi*24th_ day of February . 1922 .
1 CLERK OF COURT
By o

‘.nclonuren: Report (s) (AD)ébLTty Cloth

'>oscr Iption of Cassette (r.)/Statement (n):

ir;_i:é;i_-l(ll\érfotto ngi.Nerviews with £T*:

This is tio certify that on . « ? a
copy of thin Notice was sent to tho
itl-orneyo/partios of record:

N

and profesHiorwil association:

Deputy Ciorlr



31-1995 It.: 33 FROM TO 19075-661035 F.U.
rvrm t.e

O"ORTPY THE EXPERT APVISUR_.IA»NII

tJi*l), and Hirtvinn lioroital Al ruir.a#* inc.
CASE NAME:

CASK NUMBER: * 3AN-91-6G39 Civil

& & C

REPORT ON DEFENDANT: M-D.

The export: advisory panel in the above-referenced cane# boiny duly
appointed# has. reviewed all the medical rocordn and exhibits provided
by the parties and mukey the following report on the above-named

defendant# pursuant to Alaska Statute 09.55.536.
What wan tho disorder for which the plaintiff ca.".c

UESTION:

¢ to medical care?

ANSWER - Painful right knee - possibly uucondary to the patella j/."r.cy
rftn to a torn meniscus.

QUESTION: What would have bcun the probable outcome with:.at

medical care?

Probable continued painful r»yht r.reo.



jHI-.ii-iiW  id>jo_ rr.uri
0if REK BKI-, ravjo
ejr CASK NUMBER: _3M"9768~"

DEFENDANT:
treatment J.elucte.l appropriate; lot che case;
QUESTION: Was tho
ANSWER: - & tf yegq.
Bid an Injury arise from the medical cure?
QUESTION:

ANSWER: You.



-1-1995 16:38 FROM

TO 1907566 10 " h, <
*REPORT, Page thrr”
CASE HUMBER: 3AN-«ja-6689 _ Civil
DEFENDANT: M K fr M.D.
«
QUESTION: _ |f an injury did arise from the mudica.l care,

* " ¢ what is the nature .and-extent of the medical inju*

ANSWER : The incorrect knee was operated upon. This caused the pcille
surgical pain and secondary weakness in that, log requiring
rehabilitation. It would be anticipatod that the fvtlicnt.
r.Ifould rocover tram this surgical procedure.

QUESTION: If an injury did arise trom tho medical care,
what specifically caused the modical injury?

ANSWER: Surgical proc.v<duro was performed cn the incorrect leg.



AU rruld lo 172U 1" 0t-»0 L

- <m".8? report, Page tour.
CAGE NUMBER: 3AM"1-G689 Civil
DEFENDANT: -XxatmM"ttSMPr

QUESTIONj = ¢ If an injury did arise from thu medical, care,
tar. the medical injury caused by unskillful care?

AIIGWER* No.

QUESTION: If a modical injury had not occurred, how would
tho plaintiffs condition differ from the

plaintiffs present condition?

ANSWER :
This ifi untoown sine* the prcoperative condition of tiu*
left, toec a;xi leg is not known and cannot be colored with

the present testing information.

DATED January/iQ,y\{QZ

i | U U

nol Mombnr panel Member

/Panel
eeALL PANEL MEMHERS MUST SIGN THE REPORT,

REPORTS ARE FILED.

UNLESS DISSENTING

ee«COMPLETION OF ATTACHMENT MA™ 1S MANDATOR™*.



KFiPORT, Page six."
CASK NUMBER: 3AN-9X-0689~ A~ C.ivj.1

DEFENDANT: M.D-

mill exhibits examined by panel that
v « V¥V Xre not reproducible on PAPER, SUCH
AS X-RAYS, SLIDES, MODELSETC.



1614 u hPCII'l lu 1-uld. i..

A\ ATTACH Gl A"

REPORT, Fa<je L"lve. o
CASK NUMBER: 3AN-91-6689 &Igll

DEFENDANT:

PERSONS INTERVIEWED BY EXPgRT PANEIL.

REMINDER:, Yo.u must maintain a recording of any testimony or
statements 0JJ witness and you must file copinu of all Lai

etatomantu with your report.
X. M.D. - January 29,1992

2. Priscilla Rouvcu R.N. January 29, 1992

~N O O N

o

ALL TREATISES OH MEDICAL LITERATURE
REFERENCED BY THE*EXPERT ADVISORY PANEL

1. Modical Records provided by Mr. John Sixidixrk
2. t-todical Records provided by Mr. Sigurd E. Murphy

3. Medical Records provided by Ti.voLhy J. l«nl»
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Grecelings, ALLEC member:

In this packet, you will find recent publications on issues ranging from prison overcrowding to
telecommunications regulation. We have also included remarks made by U.S. Speaker ot the
House Newt Gingrich (R-Ga.) during the orientation for freshmen Republican congressmen.
You will note in the speech numerous references to decentralized government, free enterprise
and empowerment. The new Speaker provides critical insights into the new congressional
leadership and the policies, many of which arc pan of the ALHC agenda, which they arc
advocating.

In the State Factor entitled conditional Early Release, ALF.C researchers show there is a

workable solution to two problems whose answers seem to be inopposition. They demonstrate
that there is indeed a way to ease prison and jail overcrowding while keeping violent criminals

off ihc streets.

In The State Factor, The Impact of Competition on Universal Service in the Local
Telecommunications M arketplace, son will learn Why governments should allow the
industry to develop and compete inopen markets, where it flourishes. Hut to accomplish this,
change isrequired in the regulatory structure.

Roughly 30 states have enacted laws requiring students in certified public accountant programs
to take im additional 30 hours ofcollege credit inorder to graduate. In The State Factor, tne
150 Hour law, ALEC illustrates how the law hurts students, accounting firms, taxpayers,

and eventually consumers.

ALEC Proceedings features speeches made at the 1993 Annual Meeting in Traverse City,
Michigan, the 1993 National Orientation Conference ami the 1994 National leadership Summit
on Economic Grow th in San Antonio. Texas.

As usual. lam confident you will find all the information useful in fulfilling your legislative
duties.

Sincerely.

Samuel A. Fninelli
I-xccutive Director

Vimimii %1 i. 1.1, 1Hf | vtitM.i | immii ® » [#]VMnu\W . m [tllli|le> m 0*4ilnj,*<»u.IM . a a iIMMU UMi



The world is in a period of transilion, of historic proportions. Across the planet middle class voters are sha_kjnq
governments with their outspoken discontent and unhappiness, Voter dissatisfaction is translating into politica
unPopulan_ty and then political unpopularity is translating into defeat, even collapse ol governments.” From tho fall
ol the Soviét empire to the replacement ol tho Italian postwar political system, tho anmhalation of tho French
Socialists, the virtual elimination ot tho Canadian governing par& (which'fell from 153 seals to two seats in the
1993 election), to the replacement of tho LDP as thie governing parry of Japan after a 38 year monopoly of power,
again and again tho working .mddlo class is displaying re>anger and dissatisfaction by punishing governments

Hero in tho United States Ihe same kind ot voter dissatisfaction. powers the term limits movement (77% public
suPpo_rt) Ino Untied We Sland effort and the Ross Perot presidential candidacy (19%. one of tho highest third part
votes in ovor a century), tho election of Republicans tho the Now York. LosArigotos, and Jersey City mayoralties
gﬂg tEl?S{ebelllon against governmen* interference in the West and against property tax mereaSos in tho Micwest

The challenge to political leaders is to find solutions that actually qive voters some hope that their lives will
improve Promises based on madcquato or qun% analysis 0ro not'solutions They are merely campaign slogans
bound to fail and thus increase cynicism and alienation

Tho failuro of Poljticians inAmericaand across tho planet has not been a failure of money or courage. Il has been
an intellectual failure of the postwar political system that is now obsolete and incapable of regenerating itself.

The current failuro of governments is nol inevitable and it need not be long lasting  Tho voters do not need to
ad,_ust to malaise, or become dramatically more pationt. or lowor thoir standards and expectations (all pleas from
PO itical elites who haye failed and would'Tike to lower tho curve for measuring 1ho success ol government, askmg
he voters to behave like the SAT board and pretend that incompetence and nonpcrformanco should bo score
higher because, “times have changed?*)

Wo need a generation ol leadership that recognises our current Eroblems ore largely intellectual and that wc nood
now ideas "Even moro importantly, we neod a new framework for Iheso ideaS, (what Thomas Kuhn called a

Paradigm Shift in The Sfruclure.ofyécientific Revolutions)

An easy way to contrast tho timiciity ol tho failed potitir-a’ oiitos and tho boldness and comprehensiveness of
thought noodod for successful teadersh.p in our generation is (no difference between the words reform and

replace

The esoigod ofitos ol the old order want to reform the* failingi overnments These futilo reform efforts invanably
E%ivgvgtg%ristégﬁglrjltcrames and higher taxes  They inevitably load to poorer services at a fvghor cost and

New leadership recognizes that tho obsolete, failing, current system needs lo, bo [E0Ia0Ed, nol rEfomMed New
leadership recognizes that the current wotfaro staté structure of government is built on an industrial ora model
withm a nation State economy on social workor assumptions that havo cIeany failed  Raising taxes to try to
improve Ihe obsolcle is simply throwm? money a* ay. increasing the ngony and fengthening the political finaricial

burden on thoso who work miore to earn loss



homo pay and tho greatest range of options wo will have to bo very market-oriented, very ontreprenurial, vory
focused on tho requirements of tho competition. This will require rethinking litigation, reguldtion, taxation, educa-
tion, and tho dolivry systems and buroaucrac'os ol government to roshapo oach so it Contributes to, rather than
undorminos, our ability to compete ina world market.

3 Tho welfare state has tailed. It is impossible to maintain civilization with twelve-year-olds having babies,
fifteen-year-olds killing each othor, soventoen-year-olds-dying of AIDS and eighteen-year-olds receiving diplo-
mas they canngt road. Al these thmPs are happening inAmerica today and Amorican civilization is decaying
Tho Great Society experiment in replacing families viith social workers, the work ethic with government pa
ments, tho neightiorhood with a public housm? bureaucracy and police with social workers has simply failed.  We
must replace the welfare state withan o ?or unity society dogicated to rebuilding personal strength, tho family
s,trulctutr_e, tho fabric of community, andl tho energetic pursuit of happiness which is at tho coré of American
civilization.

4 The combination ot Iho third wave information revolution, iho oconomic pressures of tho emerging world
market, the failures and dangers of tho collapsing welfare slate, and Ihe bankrutcy of |ho post-intellectual elite of
the old order have led toa level of citizen alignation that may be deeper than anything America has seen since tho
American revolution From term limits to ratln?s of Congress to v;rtuaIIK universal cynicism and contempt for hoth
the process of self government and tho people who participate in it, tho simple fact is that Americans feol alien-
ated, unrepresented, and in many ways betrayed by those to whom the¥ have loanod power Inventing tho third
wave of information revolution Self I_%;overnment syStem that rebounds tho voter to thoso entrusted viath public
office may bo one of the most important and most difficult challenges of our time

5 We must finda now path to replace tho welfare state with an oppor_tunlty society and »o replace the
centralized q,overnment aﬂproach with a dramatically, even radically decentralized approach that relies on pach
and every cilizen and each community to provide leadership and creativity This requires a deqree of devolvmg
power ouit of Washington that virtually no one has thought through at this point - Furthermore, this devolution 0
power cannot |ust be'to shift responsibility and resources between Washington and tho State Capitals. It is not
enough |ust to returm powor to stato and |ocal government. We must think thiough Iho process of returning power
to local C|t|ztens, local voluntary associations, pnvato businesses, and only ther'to local, slate, and finallyfederal
govornmonts

America is now facing a sories of chnngos so profound that only an aroused, informed citizenry will be able to
think throu,%,h decido and implement endugh changes on a largo énough scale and with enough understanding of
local conditions and local realities

It is impossible lor a small Proup of politicians or hureaucrats to understand a country this vast and a people so
drverso and numerous Only a bold%decemtrahzed system will bo able to work through the many changes that
tho third wave information dgo and tho world market viill make necessary inthe next f&w years

Yet a decentralized system that roligs on citizen leadership and on voluntary activities actuaIIK re(%uires amore
thorough approach to deve_Iong principles, tools, habits and values Adecéntralized system has {0 have some
core hoiiofs and core principles which are widely understood and agreed to it it is to be effective

Decentralization on,I%/ works it peopto havo a clear sense of their general direction and the principles, values,
framework and habits which mark that direction In a very real sense, freedom actually requires more leaming;
more knowled%e than slavery As a slavo. you simply do what you are to'd Asa freo perSon, you must havo sonie
core framework of thought vihich onablos'you to fuiction offoCtively ina freo society

White a core Set of idoas is impotant for a free person, iho concept of a core sol of ideas is more important for @
hoe nation Dotming tho rules of Ihp?ame Qutlining what it means to bo an American Creatm%aframework of
expectations so p%c\)})to will know what thoir ctvJi/alion expects of them and what rewards they will get if fhey meet
tho expectations (What Yankelovich called a qwmg and gottmg contract) Each of these coré concepts has to be
outlined and dearly understood if America isTo work as a society

Precis-Ty because wo want our central government to bo limited in its gowers and authoritr and we want our
bureaucrats fo stay out ol our life and our neighborhood, it is vital that wo bind our solves by intellectual principles
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House 0O0OP Freshman Orienmiqgn

Leadership forAmericag 21lst.Ceftiuiy ti
o ,V' ! -.éonorahl’\N’\MGingrich

Speaker, U.S. Hiouse otRepresentatlves

K Lu§IVED MAR 1 7 VJrw

Tho world is in a period ot transition of historic proportions. Across the planet middle class voters are sha_k,mq
governments with their outspoken discontent and unhappiness, Voter dissatisfaction is translating into politica
unE)opularl_ty and then political unpopularity is translating into defeat, oven collapse of governments.” From tho fall
of the Soviet empire to the replacement of the Italian postwar political system, tho annihalation of the French
Socialists, the virtual elimination of the Canadian governing par& (which'fell from 153 seats to two seats in the
1993 election), totho replacement of the LDP as the governing party of Japan after a 38 year monopoly of power,
again and again the working middle class is displaying its anger and dissatisfaction by punishing governments.

Here in the United States tho same kind of voter dissatisfaction powers the term limits movement (77%, public
suPpo_rt) the United We Stand effort and the Ross Perot presidential candidacy (19%. one of tho highest thwd-P_art
votes inover a century), the election of Republicans tho the New York, LosArigeles, and Jersey City mayoralties
gﬂg té]gs{ebelhon against government interference in the West and against property tax increases in the Midwest

Tho challenge to political leaders is to find solutions that actually giive voters some hopo that their lives will
improve. Promises based on inadequate or qunﬁ analysis are not'solutions. They are merely campaign slogans
bound to fail and thus increase cynicism and alieniation

Tho failuro of [ool_iticians inAmerica and across the planet has not been a failuro of money or courage It has been
an intellectual failuro of the postwar political system that is now obsoloto and incapable of regenerating itself.

The current failure o governments is not inevitable and it need nol be long Iastmg The voters do not need to
adjust to malaise, or become dramatically more patient, or lower their standards and expectations, (all pleas from
PO itical elites who have failed and wouldlike to lower tho curvo for measuring tho success of government, askmg
ho voters to behavo like tho SAT board and protend that incompetence and non-performance should be score
higher because, *timos havo changed")

Wo need a generation of leadership that recognizes our current Eroblems are Jargoly intellectual and that wo need
new ideas. Even more importantly, wo need a new framework for these iceas, K/vhat Thomas Kuhn called a
Paradigm Shift in The Structure of Scientific Revolutions)

An easy way to contrast tho timidity of lhe failed political elites and the boldness and comprehensiveness of
thought needed for successful leadership in our generation is the difference between the words reform and

repiiico

The beseiged elites of tho old order want to reform their failing governments. Those futile reform efforts invariably
Q\églt\éo B{%%r_stégrrﬁaugraues and higher taxes  They inevitably lead to poorer services at a higher cost and
Voter disconten

New leadership recognizes that tho obsoloto, failing, current system needs to bo replaced, not reformed  Now
leadership recognizes that tho curront welforo staté structure of government is built on an industnal-ora model
withm a nation-Stato oconomy on social workor assymptions that havo clearly failed Raising taxes lo try to
improvo the obsoloto is simply throwing money away, increasing the agony and fongthomng tho political financial
burden on those who work frioro to earn less



Now leadership must build a now team around new assumptions that are designed to replace rather than reform
tho wolfaro state. This now framework must take into account the objective realities of the information revolution
F]Tofller's third wave of change), the emer?mg world market, and tho basic lessons of American civilization that

avo worked for over 300 years and need fo be restudied and reapplied to the emerging new global economic and

technological realities.

This new intellectual framework has been omerging over tho last quarter century in widely scattered efforts at
explaining the modern world. Peter Drucker's Tho Ige,o_f Discontinuities g1969), Kenneth Boulding's The MeaO:
ing of the Twentieth Century (1964), and Alvin and Heidi Toffler's Future Shock (1970), The Third Wave 11980),
and War and Anti-War (1993), Georgo Gilder's Microcosm (1989), Edwards Deming's Out of the Crisis (1982),
have all outlined the scale 0 chanqo we are living through. No one who reads théso works could believe tho
entire technological and economic tramewaork of our lives can change while somehow tho structuro of govern-
ment can remain the same.

Our job as leaders is to understand this new third wave, information revolution, and the need to compete within a
pervasive global market and develop a replacement for the welfare state, By combining technological potential
and economic realities with the classic strengths of American civilization it is possible to'develop unew model of
a successful America that will be dramatically more prosperous, more powerful, and more desirable

Thoro is ovory reason to believe 'hat Americans could livo safely intho healthiest, most prosperous society on the
planet with tho highest quality of life, tho best standard of living, and ho greatest range of Choicos.

There is every reason to beligve that the next generation could have a greater opportunity to pursue happiness
than any generation in American nistory,

Tho economic opporfunities and technological opportunity will be available ifwo can stop obsolete political elites
and an obsolete welfare state from blocking tho future and protecting tho past.

This paper is an initial imtrodyction to the ideas necessary tq replace the welfare state with an oppartunity society.
It is designed for elected officials and would-be elected officials as an introduction to leadership in dn age of
extraordinary chango.

The change,s that are comin? are S0 great that no one knows tho answers. That includes this paper. Consider
%h|sawor Inprogress open Yor critique and improvement, and feel free lo send me your ideas and your sugges-
lons

This challenge is so groat that only a team effort can bring about tho franstormation that is needed It is to that
teamwork and the rewards of that transformation that this paper is dedicated.

l. An analysis, planning, decision and implementation model

Vision

Strategles , _
Projects [ga definable, delegalable achievement)
Tactics (Daily behavior)

I. The five great truths of our generation.

t  Thoinformation revolution is so powerful that itis the third Rreat wave of change in human hlsto_rg Only
the nso of agnculturo and the rise of industry aro comparable. Atvm Tofller's The Third Wave describes tho
pervasivo ways in which overy aspect ol life vall bo transformed by this revolution Wo min! rethink society and
government within tho challenige c1 this enormous chango

2. The world market is real and will shape our lives  Our childron will compate wiih workers in other coun-
tries the way our parents competed with workers inother American states South China will sot tho R_rlce of [abor
for 1ho noxt two generations 1l we want our children to havo tho highest standard of living with tho highost tako-



homo pay and the greatest ran%ne ot options we will have to be very market-oriented, very ontreprenurial, very
focused on the requirements of tho competition, This will require rethinking | ligation, regulation, taxation, educé-
tion, and the dehver}f_systems and bureaucracies of ?overnment to reshape each so it contributes to, rather than
undermines, our ability to compete in a world market.

3. The welfare state has failed. It isimpossible to maintain civilization with twelve-year-olds having babies,
fiftocn-year-olds kllllrég each other, seventeen-yoar-olds-dying of AIDS and oghtoon-yoa,r-p_lds receiving diplo-
mas they canngt rend™ All those thmPs are happening inAmierica today and Amoncan civilization is decaying
Tho Great Society experiment in replacing families vitth social workers, the work ethic with government pay-
ments, the neighborhood witha public housm? bureaucracy angd police with sacial v/orkers has simply failed. We
must replace the welfaro state with an o E)or unity society dedicated lo rebuilding personal strength, the family
structure, tho fabric of community, and’ the energetic pursuit of happiness which is at the coré of American

civilization.

4. Tho combination of the third wave information revolution, the economic pressures of the emerging world
market, the failures and dangers of tho collapsing welfare state, and the bankrutcy of the post-intellecttial'elite of
the old order havg led toa level of citizen alienation that may be deeper than anything America has seen since the
American revolution. From term limits to ratln%;s of Congress t0 v;rtuaIIK universal cynicism and contempt for both
the process of self govcmmcnt and tho people who participate in it, tho simple fact is that Americans feel alien-
atea, unrepresented, and in many ways betiayed by those to whom the;{ havo loaned power. Inventing tho third
wave of information, revolution, self ([;overnment syStem that rebounds the voter to those entrusted with public
office may ho one of the most important and most difficult challenges of our time

5. We must find a now path to replace the welfare state with an opPor_tumty society and to replace tho
centralized government aRproach with a dramatically, even radically decentralized approach that relies on each
and every citizen and oach community to provide leadership and creativity. This requires a degree of devolvin
power ouit of Washington that virtually no one has thought thiough at this_point  Furthermore, this devolution 0
gower cannot just be'to shift resgonsmllny and resources between Washmrgton and tho State Capitals It is not

nough just toreturn power to state and |ocal government. We must think thiough the prncess of retuming power
to local rﬁgﬁztgns local voluntary associations, private businesses, and onl" therito local, state, and finally federal
governments,

America is now facing a series ot changes so profound that only an aroused, informed citizenry will bo able lo
think throu?h, decide and implement endugh changes on a large énough scale and with enough uinderstanding of

local conditions and local realities.

It is impossible for a small Proup of politicians or bureaucrats to understand a country this vast and a peaple o
diverse and numerous..Only a boIdl%decerntrahzed system will bo able to work through the many changes that
the third wave, information dge and the world market \iill mako necessary inthe next fow years.

Vet a decentralized system that relies on citizen leadeiship and on voluntary activities actuaIIK re(%uires amore
thorough approach to deve_lo’omg principles, toots, habits and values Adecentralized system has to have some
coro béliefs and core principles Which are widely understood and agreed to if it is to bo effective

Decentralization on_|¥ works if peo?le havo a clear sense of their general direction and the principles, values,
framework and habits which mark that direction Ina very real senge, freedom actually requires more learning,
moro knowled?(e than slavery. As a slave, you sm.{oly do wihat you are fold Asa free persor. you must have some
coro framework of thought which enables’you to function effectively ina free society

Whilo a coro sol of ideas is impotant for a freo person. |ho concept of a coro set of ideas is moro important for a
freo nation. Defining tho rules of tho ?ame. Qutlining what it means io bo an American Creatmgﬂ a framework of
expectations so pe\%le will know what their civilization expects of them and what rewards thoy will got if they moot
tho expectations (What Yankoiovich called a %Mng and getting contract) Each of those cord conCepts has to bo
outlined and clearly understood if America isto work as a socioty

Precisely because wo want our central government to bo limited in its powers and authoritr and we want our
bureaucrats to stay out of our Moand our'ncighjorhood. it is vital that we bind ourcolvcs by intellectual pr.nciples



rather than governmental rules.

1. Vision

Wo must build a prosperous safe America in which every American has a sense of Personal strength and unlim-
ited opportunity and inwhich tho pursuit of happiness has led the American people to create an American nation
economically, mllltar||¥), and morally able to holp tho cntiro human race achieve self government, safely, and
prosperity. We must build an America in which tho combination of tho opportunities created by tho third wave
Information revolution and the changes re(%uwes to be the most productive, competitive nation In the world has
created an opportunity society with the best health, the best loarning, (ho greatest safety, the highest standard of
I|vm,?, the best quality of life, and an empowerment of citizens which has led to the greatest range of personal,
family, community, and business opportunities in the world.

IV. Leadership for America's 21st Century.

L Listen-Learn-Helo-Lend is our four step process necessary for leadership in a third wave information

revolution in America, There will bo no singular leaders directing from abovo. This Icader-team will be tho key

model and leaders will always begin by listéning and learning, thén helping and only leading as the fourth step in
& rocess.

2. Theelected leader has multiple roles of descending importance and they are often the opposite inimpor-
tance from the traditional pattern of the welfare state. In ofder of power and impact they are:

A Visionary definer, agenda setter, and value articulator for tho community Tho leader inthe bully pulpit" of
Theodore Roosévelt's phrase

D. Symbol of community power and standing Going to key events sends the signal of status and legitimacy
Use your office to honor, empower, and strengthén those who are doing what you believe is important

C  Recruiter of talent and onorgy and gatherer of community resources to achieve goals you believe in

D Administrator and manager of government Note that in the welfare state managing the government has
crowded out the three mosf important Toles of community leadership Remember thatthé urqent drives out the
|mPV3rtant. Leadership is forcing the important ahead of the urgent  The best book to help you d|st_|n3U|sh
between the urgent and to teach’you to deIe?ate the less important so you focys on the more important is Peter
Drucker's The Effective Execut'VP. You should buy a copy, read it, and reeread itevery five years

3. The Jeffersonian model of a free society is the key to understanding why leaders must focus first on
leading tho community and last on managing thé governmeént. Ina free sociéty tho vast bulk of jhc energy and
[eSouUrces are outside go/erment, Focusmq on _managmgf_the bureaucracy actually limits the leader and réduces
his or her resources The Jeffersonian model deliberately Timits government so the other aspects of a free societ
can flourish Jefferson understood that a deliberately limited but effective government could sustain and encour-
aqe freedom and prosgenty buta largo. pervasive 9overnment would inevitably crowd out tho elements that are
vital toa free people  Gordc nWo0d3. a leading infellectual historian of the American Revolytion and the Found-
ing Fathers helped me understand this ve%sop isticated Jeffersonian model ol freedom which is tho basis of tho
country Alexis Do Tocqueville described in emocracK jnAmerica The Jeffersonian model has four components
anf(% if any one crowds out or squeezes down the others, the entne process of freedom, prosperity, and safety
suffers

American (ivili/ution and Culture. the

1 1 tree Markets, private Iproperlx, the rule
habits and practicesol | Inc society nl law ineentives. the pursurt of happine

SS

Jlivic Kesponsibility. personal responsi- ¢ Lunited tun ctuvlive government
bility, Joint! your ituiv It* society



Tho loader's job is lo draw upon each ol ho four sectors as appropriate and to weave them together ina syner-
gistic whole, OnIY by seeing yourseli as Ihe leader of all four components can you truly draw on'all Iho resogirces
and strengths of a'free sometsy. BY overemphasizing the rote of government, the Great Society experiment
undorminéd the other three. Somel mes conservatives so ignore the role cf 'imitod effective govérnment  that
thoy weaken tho potential synergism  Economic conservatives often overstate the importance of section three

wh?{e social conservatives *-nd fo focus on one and two.

4. Liston toyour communlt}/f You have inyour community peopto and institutions inall four sectors who are
bus&/, mventln% the tools of the third wave information revolution, learning to com?ote in tho world market and
seeking to replace the failed welfare state with more effective approaches, listen to them and learn from them,
Offer to help them in each of your four roles as community leader, Then recruit them to herlp you lead by heIng
you develop the vision, stratégies, projects and tactics you need to transform your community fiom the welfare
State into an opportunity sociéty for all'your citizens.

V. The five building blocks ol American civilization.

1 Personal Strength Without personal stren(.ith it is impossible to maintain a free society. Every policy.
sh%uld be ext%mmed t0 see if it increases personal responsibility, productivity, safety, and self-reliance or if it
undermines them.

2. Entreprenurial Freo Enterprise, The application of personal strength to the pursuit of hupincss by foster-
Ing a spitit of “can do" enthusiasm and determination to get tho job doné

3 The spirit of innovation and discovery The zest for new ideas, new inventions and new learning, which
made Benjamin Franklin, Thomas Edison, the Wright brothers . Henry Ford and in our times Bill Gates, Steven
Spielberg, and Jack Horner are good examples of tho spirit of learning inventing and discovering

. A Thesystemand culture of quality and profound knowledge as developed by Edward Demin
Demmﬁ's systemization of a culture of productivity and teamwork provides a framework for extraordinary break-
through In productl_wEX by virtualy any srstem In V|rtuall¥ ang endeavor, Popularized first in Japan itis in fact
based in tho Classic American virlues of tho period. *910-1940 (hard work, integrity, committment to achieve-
ment. etc.) Joseph Juran and Phil Coshy aro important contributors to this movémént emphasizing somewhat
different approaches than Deming

5. Thelessons of American history.  American has liberated, empowered, and liberated to pursue happi-
ness more people from more ethnic religious, racial and cultural backgrounds than any other civilization inhistory
Yet America's elites insist on seeking answers in European socialism, academic theories, and any other source
which avoids tho habits and practices of America For over three hundred Years America has been successful in
creating unicque opportunities for peopto As a general principle itis useful to begin seeking a solution or thinking
trﬂ]roﬁjgh a problem by asking how other Ameficans in othor eras havo solved™similar problems or met similar
challenges.

VI. Further steps toward renewing American civilization.

Since this is dearly a very brief mtroduction to an extraordinarily complex topic you might find it useful to ook at
some of the steps that are being taken to develop these ideas further

1 RenewmgAmoncan civiiiz. Jon Atwenty hour course taught each Winter at Rhmnhart College inWaleska.
Georgia _ The current course s available on' videotape every Wednesday from 1t03 PM eastern time on
National Empowerment Television (a now satellito cabio channe’) The audio and videotape versions are also
available by calling 1-800 TO RENEW A now version will be tau?ht in January. 1995 and will be available in
Washington Congressman Pete Hoekstra } (teaches tho course at Hopo College in Michigan)

2 Tho Tiogross Report A television call in show hosted by Newt Gingrich and Heather Higgins and
Produced by thé Progress and Freedom Foundation [tison Irom 10to 11 PM evi?ry Tuesday evéning and
focuses on new ideas, new inventions, and breakthroughs that make progress possible



3. GOPAC (202-484-22822 a Republican campaign organization that dovclops trainin(t; ta[)os sominars
and conference calls dedicated to sharing now solutions, new proposals, and now lossons thaf will help transform
Ine welfare state nto an opportunity sociéty.

4. The Congressional Institute (202-547-4600) a nonProht_ foundatjon open toall citizens wtio want to help

develop the process of self government inthe third wave of tho mformatlon_ago. Every slate and local community
should consider developing'a similar nonprofit (and theroforo much moro indlependent, innovative, inexpensive,
and floxiblo than a tt;overnment system would bo? institution to work with e,ntrcPronunal activists and inventors to
dovelop experiments from which wil grow the self government and citizon involvomont of the futuro. Jerry Klimer,
tho head of tho Institute would be glad to share hisexperiences and insight with both Democratic and Republican

Legislators.

5 American Civilization a new monthly newspaper that will bo_reporting on tho mvontions, ideas solutions
and experiments that will help America make the transition to a third wave_ Information ago country capable of
competing s iccesfully in the world market with an oppartunity society that oilers every citizen full participation in
tho pursuit of happinéss and respon3|blllt¥]_of citizenship. Frank Gregorsk)(. tho cdi'or'is looking for both roaders
aArgngé)g?w sjuccess stories, you can roach him by phone (202-484-2312), fax. (202-484-9326) or e-mail (PFF ©

6 The Progress and Freedom Foundation

/. The American Legislative Exchange Council (ALEC)
8. The Heritage Foundation

9. Project for'the Republican Futuro

10 Americans for Tax Reform

VILI. Zones of Invention and Creativity

Health

Jobs

Public Safety

LearnmP ,

The culture and system*- of poverty and violence

me gt?(t)}]erns of government and hireaucracy

Burgea_ucracy, regulation and the spirit of speed limits
Taxation intho World market in tho third wavo information ago

VIl Last Thoughts

'Our generation has a rendezvous with destiny' When President Franklin Roosevelt said those words America
was on tho verge of world War I and our continued freedom required defeating Nazi Germany. Fascist Italy, and
Imperial Japan™ Our parents and grandparents rose to tho challenge

ﬁ]f(t)%rhvgll?orlndg\éVar Il our destiny required us to contain tho Soviet Empire for 45 years until itcollapsed Wo rose to

Today our destiny is.to bo found hero al home Wo cannof aford another generation of decay, violence, and
dospair. Our generation must roplaco tho welfare state with an opportunity saciety ifAmoncan civilization isto bo
renowed and the American dream restored

No one knows how to complete the ransformation from an industrial second wavo souet¥ toan information third
wavo society No one tryly knows wh Mwo have to do to bo the most productive and most competitive country in
‘ho world - No one has invented a new rnodul ol self government that reestablishes public accountability and
public faith in elected officials and Ihe government msturmonis necessary for a freo society

Wo aro ail in this quest together This is our generation s rendezvous Wo need your involvement and help
Together wo can give our children and grandchildren tho freedom safety and prosperity wo want for them



Together wo can create tho renewal of Amorica which will allow us to load tho human race to the rulo of law,
private property, self government, and safoty.

On tho one hand are tho barbarism, violence and brutality of Bosnia. Rwanda, Haiti and all too many ot our own

streets nnd nei?hbor,hoods On mo other hand there is the decency, safety and opportunity to pursue happiness
Inherent in tho founding fathers dream of America

Wo will decido by our commitments, our courage, nnd our creativity which path our children and grandchildren
(and their country) will bo on.
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February 10, 1995

Senator Taylor
State Capitol, Room 30
Juneau, Alaska 99801

HAND DELIVERED

Dear Senator Taylor,

Earlier this week 1 dropped off a copy of HB 158, the omnibus tort
"reform" bill along with an exocutivo sectional review. The
sectional review contained a misstatement as to section 2, eight
year statute of rcposo. This section doos not pertain to product
liability, only liability for negligent construction and design.

I have attached a corrected sectional summary. A detailed
sectional analysis should bo available for distribution the end of
next week. I will forward that summary to you as soon as | have
completed 1it. I ora sorry for any confusion caused by the mistaken
analysis of section 2 earlier this weok.

Sincerely,

Debra C. Grnvo
Executive Director
dch/oncl.



EXECUTIVE SECTIONAL SUMMARY
Prepared by Alaska Action Trust

HB 158, "An Act relating to civil actions; nmonding Alaska Rules of
Civil Procedure 49, 68, and 95; atnonding Alaska Rulo of Evidonco
702; nnd providing for an effective date."

Introduced February 6, 1995

Sponsor(s):

Referrals:

Section 2:

Section 4:

5ectlon_5_L

Section 6:

Section 7:

Section 8:

Soction 9:

Representatives Portor and Toohoy

House Judiciary and Finance

Findings and Purposo.

Statute of repose of oight vyears; eliminates
liability for negligent construction and design

after oight years.

A minor has wuntil thoir 8th birthday to suo a
health care practitioner for malpractice; docroasos
amount of time to address injurios sustained by
children.

2-year statute of limitations for torts.

2-yoar statute of limitations for porsonal or
property injury.

Noneconomic damages capped at $300,000 oxcopt for
most scvoroly injured, cap at $500,000; limits
amount that can bo recovered in cases of
catastrophic injury.

Punitive damage standard of proof raised to "clear
and convincing ovidonco of rcalico or conscious acts
showing deliberate disrogard of another porson by
tho person from whom tho punitivo damages are
sought”; makes it practically impossible to punish
willful offondors.

Punitivo damagos are capped at threo times
compensatory or $300,000 whichovor 1is greater and
half of tho award goes to gonoral fund of stato.

Economic damages will be roducod by fodoral and



Section

Section

Section

Section

Soction

Section

Section.

SFIEi9IL_

Sectien

Section

Section

10 :

11;

12;

13;

14-15;

17:

18i

15L1

23:

24;

&ection_25;

Section

26;

stato income tax; cases financial responsibility of
wrongdoers.

Periodic payments aro available at tho defendant®"s
request for awards over $100,000; takes away
injured party"s right to choose how judgment will
be paid.

If judgment is paid by poriodic payments, tho court
requires a security be posted except if ontity 1is
state or authoiizcd insurer.

Payment of future damages by periodic payment will
include increases in future payments for
anticipated inflation.

Changes collateral benefit rules; affocts injured
party®"s ability to be vreimbursed for insuranco
costs and ability to chooso a doctor.

Changes apportionment of fault statute; shifts
responsibility for wrongdoing to partios who are
missing or immune from prosecution.

Releases.

Offers of judgment.

Interest on judgmonts is 3% above Federal Reserve
rato.

Prcjudgmcnt interest 1is not awarded for futuro
economic damages, futuro noneconomic damages and
punitivo damages; allows wrongdoers to profit from
dolaying tho settlement procoss.

Uniform Arbitration Act.
Modical oxpert witness qualification.

Contingent fees are to be <calculated aftor tho
portion of tho punitivo damago award which goes to
the state is deducted.

Ovorrulos Jackson v Powers: oliminntos hospitals”

responsibility for nogligont acta caused by
contract cmorgency room health caro providers.

No damages for personal injury by anyone ongngod in
folony.

Signing of pleading and sanctions.



Soctlon

Section

Soction

Section

Section

Section

Section

Section

27:

28:

29-30:

31-32:

33:

34:

35:

36:

09.55.548 is rcpoalod.

Civil Rulo 49 1is amondod.

Civil Rulo 95 is amended.

Severability clause.
Applicability clauso.

Effective date: July 1,

1995.
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father bought the rifle sec-
ond-hand further compli-
cated the issues.

But Western Auto's plea-
sure at the outcome was

short-lived. In November,
Kenai Superior Court
Judge Jonathan Link
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rtlJG-17-05 Till) 11:3* SEN TAYLOR FAX NO, 00746530;? P. 01/01

DATE: AUGUST 14, 1995

TO: THE HONORADLK ROBIN TAYLOR
CHAIRMAN, JUDICIARY COMMITTEE

FROM: CATHY CRAWFORD »L a.
ASOOCXATR BROKER /<- 7

FIIONE:  789-5099

PAX: 789-0054
HE - I"UM.10 HEARINGS ON TORT REFORM, 1ID 158

Thin mono i3 nignrllnij tho above HB J0O. 1 have not Yood the hill,
but h,wu heard fion0 of tho input. | certainly do agree that wo

nnud to hnvc chargon wade.

r, personal ly, am in danger of having my vreal cntatu license
suspended for three months. Thn reason wan tho lending institution
rel led on an engineers phono col I regarding d report he made to her
ond turned down a loan; tho Buyer re) tod on t.hn lending
institution®s suggest.ion. HONevrr, vhon wo gavo toatinony the
engineer testified that ho did not like the Collor and wanted to
oour the deal no he lied to tho lending Institution.

Our attorney hart the engineer#a otutomentr; taped in hiw deposition
and nlno when ho wan testifying at the hearing. Wliun the
comwisnion wot., those fact.n were disregarded, and although 1 was
trying t.o conhuir.nato t.his transaction in a happy unuuicj, this 1is

what T am facing.

This it~ tho sort, of thing that happens to real estate people. The
Good Lord knows that there are enough thtngu that can go wrong, and
wu certainly do not need any help from other people. As Mr an i
an concerned, thin war. a frivolous law-nulto and should never havo
even been brought to a hearing when the Real Estate. Cormniusion knew
in advance that the Engineer lied to muko tho deal foil through.

rf you are interested In learning more about this rase, 1 will be
glad to talk with you. Those r.orta of things goor. on all the tine,
but it r.oerv; that them in nothing that real estate pooplo cun do
to protect nurse)vos. If wo do somothing wrong, thon wo should
nnr.wor for 1it. But the frivolity, v,r,dicttvnor.n ot persona surely
does make it. a hardship for us.

I therefore an urging thin HD 158 to be passed. Even 1if it cannot
protect nc, it curdy will pro! net. other small buslnojin.

Thank you Jot- let ting mo speak my mind.

cc: Thycu Jlhiiub, Rt ate Director
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7vu Supreme CjHirt decided:
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JUSTICK OtVAHOft delivered 0* opinion td tho Court

Rules of tho Florida liar prohibit personal injury
lawyers from escuiing Urfivtod direct mall solicitations to
victim* tod thalr relatives for 80 days following an
accident or disaster. ThJi COM aaka ua to erwisider
whether *uch rule* violate the First and Fourteenth
Amendment* of tho Constitution. We hold that tn the
circumstance* presented her*, they do not,

lo 1099, tho Florida Bar ootapleCtd a 2-year atudy of
the effnd* of lawyer advertising on public opinion. After
conducting hearing*, OttroiJslonioK aurveya, and
reviewing extensive public commentary, tha Itar deter-
mined that several changes to its advertising rules were
ir. order. In lato 1990, the Florida Supreme Court
adopted the Bara proposed amendments with some
modifications Tht Florida Bar: I'rtillon U>Amend the
Kutn Regulating the Florida flan--Adorrtuing htutt,
671 So, 2d 451 (FI*. 1990). Two of these amendment*
am at itaua in this caae. Rule 4-7.4<bKl) provides that
'la] lawy” shall not send, or knowingly permit lo be
wot, . a written communication to a prospective
client for the purpose of obtaining professional employ-
ment If (A) the written communication concerns an
action foe parannal Injury or wrongful death or otlirrwiae
relates to an jieeldrr.t or dlsnster involving tha person to
whom the communication '™ addressed or a relative of
Out peiaoa, unlaai the accident or disaster occurred
mcra than 20 days prior to the mailing of thr communi-
cation * Rale 4-7.6(a) states that fa] lawyer shall not
accept referral* from a lawyer referral service ul.cci tho
service (1) engages in no communication with the public
and In no direct contact with prospective diants in a
manner that would violate th* Rule* of Profeeutnal
Conduct if the communication or contact were made by
tha lawyer* Thbgetlier, these rules create a brief 90-day
blackout period after an accident during which lawyers
may not, directly or Indirectly, single out accident
victims or tbelr relauvre ;o0 order to solicit Lhair
buei.teaa

In March 1992. O. Stewart McHenry and bb wholl..
owned lawyrr referral aervioe. Went For It, Inc, tied
this action for dacJaratovy and injunctive relief in the
United State* District Court far the Middle District of
Florida challenging Rules 4 7-4(6X1) and 4.7-6 as
violative of tha First and Fourteenth Amendments La Dr*
Constitution. McHenry alleged that H* routinely sent
targeted solicitations to acodeat victims o* their survi-
vor* within 90 days after sendsnt* and that he wished
to conlUius duiug to in iha fui.tre. Wert For It. Inc
repreacotsd that it wished to contact ecdde-t victiie or
thelr survivors within iO daya of accidents and to refer
potential chant* to partilpaling Flu*idd lawyers In
October 1992, McHenry was disbarred for rssaxu
unrelated M this suit, TKt Florida Oat v Kd/miy, 606
So. 2d 453 fFla 1992;. Another Honda lawyer, John T.
hlalrt.y. wai substituted in hi* stead

The Buttle' Court rafarrad tha parties' cocipduig
suniaaary Judgment motion* to a Magistrate Judge, who
concluded that tha Flor.da Bar had substantial govern
merit interests, predicated an @ cuccaru far professional
itra. both In protecting (he personal privacy and tran-

77.* United State*l-AW WKKK
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quility of recent accident victims and their relatives iu>d
In ensuring that these individuals do not fall prey to
undue Influence or overreaching. Citing Die Florid#
Bar's extenaiee study, th* Magistral* Judge found tint
tha mlaa directly serve those Interests and sweep no
further lhan reaaanahly necessary. The Magistrate
recommended that tha District Court grant the Florida
flnr'a motion fnr summary judgment on the gTound that
the rule* past comtitutonal muster

The Dlitrtct Court rejected the Magistrate Judge's
report nod recommendation* and entered eutnmary
judgment for the plaJotiffs, 608 F. Supp 1643 (MU Fla.
1992), relying on Sate* v. State Bar of Aruona, 43J
U. S. 360 (IW77), and eubsequant caaen The Eleventh
Circuit affirmed on similar grounds, 21 F. 3d 1038
(1994). Ttie panel noted, in it* conclusion, tltal it was
'disturbed that Boles and ita progeny require the
decision” that It reached, 21 F. 3d, at 1045 We grauted
crrtiorarl. 312 U 8. _ (1994), and cow reverse.

K

A

Constitutional protection for attorney advertising, arrt
for commercial speech generally, ia of recent vintage.
Until Tho mid-1970s, wr adhered to the broad rule laid
cut in Valentine v Chrtittn-xn. 316 U. S. 62. 54 (1942),
that, while Die First Amendment guilds against govern-
nsnt restriction of speech in most contests, *tke Coosti-
tution imposes no such restraint on government aa
respect* purely commercial advertising* In 1976, the
Court changed course In Virginia Stale Bd. Of Fhm m
aey v. Virginia Cifisen* Consumer Council, Inc., 425 U. 3
748, we invalidated a slate statute barring pharmacists
from advertising prescription drug prices. At Issue was
speech that involved tha ides that *( will sell you the X
prescription drug at th* V price." Id., at 781. Striking
tha ban as unconstitutional, we rejected the argument
that such speech *la an removed from 'any exposition of
ideas,” and from 'truth, erienc*, morality, and arts in
general, lo its difhuler. of liberal sentiments on th*
administration of Government,' that it lacks all protec-
tion* Id., at 762 (citations omitted).

In Virginia State Board, the Court Crated its holding
to advertising by pharmacist*, noting that *(pjhy*lei*a*
and lawyer* . . do not dispense etandasdised product*-,
(hey render professional ttiuicei of almcst InSnite
variety and nature, with tI>« consequent enhanced
possibility for confusion and deception if they were Lo
undertake certain kind* of advertising * Id., al 773,
n. 25 Ore year I*Uf, hcw*ver. the Court applied lha
Virginia State Board principles to invalidate a state rule
prohibiting lawyers from advertising ia newspapers and
other tntdi*. tn Haiti v State Bar of Arltono, nipro,
the Coat* struck a han an price advertising Ire what it
deemed Vaulina* legal services: ‘the unccnlasted divorce,
tho simple adoptiosi. the utwiniesInJ personal bankrupt
ey, lhe change of naira, sod tie Uka* Id., at 373
Eipnuni ear.fideoca that legal adveiuneg would only
bo practicable for such simple, standardised ScndCM, the
Ccsirt leiectsd tho States proffered justifications for
regulation.

Nearly twi droadrr. < case* haeo built upon th*
fjuodatscn laid by O»r#i It is now well eitabhihed that
lawyer adewrtlsing (a coc merrisl speech aod. a* each, is
accorded a maaaun* of Fust Amendment protection See,
r g.j'hopero v Keniuc*y liar Auru. 466 U B 466, 473
(19881; louder** v Office of thecl*tnary count*l of
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Supreme Court of Ohio, <71 U. 3 626, 637 (1986); In re
R. U J, 455 If 8.191. 199(1982). Such Pint Amend-
meet protection, cr course, Is not absolute. We have
always been cartful to distinguish commercial speech
from spooch at the Ptrst AmandmenlVi cora. “tCJloin-
merrisJ speech (sqloysl a limited measure of protection,
commcnsursLa with Its subordinate position In the ecale
of First Amendment value*,' and I* subject to ‘modes of
regulation that might be (inpnrmiulbls in the realm of
noncommercial mprcftrioo'* Beard of 'Hueten of Stale
UniuertUy of It. Y. r. For. 492 U 8. 469, 477 (10t)9),
quoting Ohrolih v. Ohio Stole Bar Assn., 456 V. 8. 447,
466 (1978). WH# have observed that "tt]Jo require a
parity of constitutional protection for commercial and
noncommercial speech alike could inrite dilution, simply
hy a leveling proceis, of the force of tho Amendment**
guarantee with respect to tha letter kind of speech.'*
492 U 0.. at 481, quoting OhrctU, supra, at 456

Mindful of three concerns, we engage In 'intermediate*
scrutiny of restrictions on commercial speech, analysing
them under tho framework set forth in Central Nudeon
Cat A Electric Corp. v Public Service Ccmm'n of N Y,
4*7 1). S 567 (i960). Under Central Hadton, the
government may freely regulate commercial speech that
concerns unlawful activity or is misleading 1d, at
863-304. Commercial epaech that falls into neither of
those categories, Uk* the advertising at issue hare, may
be regulated If the government satisftae a test consisting
of (atm related prongs: first, th* government must
ntsert a substantial interest in support of its regulation,
second, Die government must demonstrate that the
restriction on commercial speech directly and materially
advance* that interest; and third, the regulation must te
‘enarrowly drawn,"™ icf.. at 6G4-.VW

B

'Unlike rational basis review, tha Central Huduin
standard doe* not permit us to supplant the precise
Interests jait forward by tire State with other supposi-
tions,* Edenfield v. Fane. 607 U 3 _(1993) (allp
op, at 6). The Florida Bar asserts that it has a
substantial Intacast tn protecting the privacy and
tranquility of parsons! injury victim# and their loved
ones against intrusive, unsolicited on tact hy lawyer*.
Sea Brief for Patitioner 8. 26-27, 21 F. 3d. at
1043-10*4 ' This inteetet obviously factors into the
Bar's paramount (and repeatedly professed) objectsv* of
curbing activities the t 'negatively affecft) tha adm Int-t-.-
UWU (W JQILIfl.  Tlit fUuida Bar: Petition to Amend the
Rult* Regulating the Florida Bar-Advertiiing Ittuet,
571 So 2d, at 455; see also Brief for Fetitioaer 7, 14,
24; 21 Y. 3d, at 1649 (describing Bar's effort 'to preserve
the integrity of the legal profeastoa*}. Because direct
mail aohcitatiens In the w*ke cf acartenU are parcelled
by t)>e poblie at intruriva, (ho Bar argues, the reputa-
tion U tha legal profession in the eyes el Floridians has

*At peite tint” «f (Ms fulfil**. Ow Bss MMtW* * dUhnw*
Witrtsl, «caitMlIso u ihtl upi ns*. Infnlali* p™Ti spe.rt
gﬁlﬂ Uhrsisu4 snmutig tUrrt t K. at KIt-IMV <S

I, v S Vec Arit. IM U. 1 IU, 4U-A47%# UWI,
OAxdte V ffaus Am Asia. CO tl S. 4«7. *41 1ISIS:  IVmssm (be
Wi (« | MI fnt* U4 isins* Man vs -+ 4* mi ansatsr W Of
mHIM, sw yni»«mu 4s M rwj.irft (Smlter Is pits la men Oua
«MiMrmllarrseal at L»» eit rssuutaso, ¢ r-«W faSMamial
livarsst is SftffliHat la iiiitj cvsccsi HmJim'l Ir* p«t| 3n
SftMs  Cliscft Snuq fa. SISV | UtWI (aUe W - e
M ttaanliy - m at Da isnrKMSa (nSmi lalanM
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suffered commensurately. Be* Fet. for Cert. 14-15, Brief
for Prtitlonar 28-29. The regulation, then, i* art effort
to protect the flagging reputations cf Florida lawyers by
preventing them from engaging (u conduct that, the Bar
maintains, “ia universally regarded as deplorable and
beneath coramcn decency because of Its Intrusion upon
tha special vulnerability and private grief of victims or
their families.” Brief for Petitioner 28, quoting In re
Ante, 126 N J. 448, 468, 699 A. 2d 1205. 1270 (1992).

We have little trouble crediting the Bar's inte-vst aa
substantial. On various occasions we have accepted Die
nmprvlUon that 'Stales have a compelling interest in
the practice of professions within their boundaries, and

. 0s part of thair power te protect tha public health,
safety, and other valid Interests they have broad power
tn establish standards for licensing practitioners and
regulating the practice of professions.* Goldfarb v
Virginia State Bar, 121 U. S. 773, 792 (1975); see also
dknalik, tupra, at 460; Cohen v. Hurley, 966 U S. 117,
124 (1961) Our precedents also Isava no room for doubt
that ‘the protection of potential clients' privacy is a
substantial state Interest.' See Edenfield, tupra, at___
(ellp op., et 7). In other contests, we have consistently
rrtvgnued that TtPvo Sum's Intercet in protecting the
well being, tranquility, and privacy of the home is
certainly of the highest order in a free and civilised
society.* Carey v. Broun, 447 U. S. 455, 471 (1980).
Indeed, we have noted that 'a special benefit of Die
privacy all dt sens enjoy within their own walla, which
the Sum may legislate to protect, ia an ability to avoid
Intusiona* Fritby v. Schulte. 487 U S. 474, 4B4-485
(1968).

Under Central Hudyon't second prong. Die State must
demonit/ale that the challenged regulation 'advances
th* Government's interest *In a direct and material
way'* Rubin v Coot* Brewing Co, 514 U. S _ ,
(1995) (slip op . at 10), qunUag Edenfield, tupra, at
Thai burden, wo have erpUinnd, *ia not satisfied by
mara speculation and conjecture; rather, a govrmir.tiiUl
body reeking to sustain a restriction on commercial
speech must demonstrate ''a*, the liartna It redtee are
real and that Its restriction will in fact alleviate them to
a material dagTee." 614 U. S., at quoting
Edenfield. tupra, at In Edenfield. the Court
Invalidated a Florida bau oa in-parson solidtetion by
certified public aceocnUnts (CPAs). W=* observed that
the State Hoard of Accountancy had ‘'prcsentled] no
mal o* '<«..! ytiasuul Aj.iutauuu W plillIMI1ItO
buboes* clients by CPAs creates th* dangers of fraud,
overreaching, or compromised independence that the
Board claim* to fear.* Edenfield. tupra. at (slip cp,,
at 9). Moreover. *(t'he record [did] nol disclose any
anecdotal evidence, cither from Florida or another State,
that valiuateld] the Board's suppositions * Ibid. tn fact,
w* concluded Lh«t D> ocly erider.ee in th* record tended
to *rootradic{t| rstlier than straogthefn] th* Board™*
aubmissiuuiu' 1d. at __ (Dip op, at 10) P.ndir*
rvr.Mng In the recoil » uU uiiliit* ir« SUU'a ellI***
U »i of harm, ws invalidated the regulation.

Th* direct-mail solicitation regulation before u* does
not suffer from eueb ia&tmiUM  The Flunda Bar
submitted a 106-pagr summary of its J-yrei study of
lawyer advertising and sclieitetson to the District Court.
T7iat summary contains dau—both aUttstleal and
anecdotal—supporting D.a Bar's oonteollent that tbs
Florida public views direct mall eolidUUnna In tha
immediate wake of accident* a* an Intrusion oo privacy
that rcflecU poorly upon the profession. Aa of June
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1989, lawyers mailed 700,000 direct solicitations la
Florida annually, 40% ot which were aim«<J at accident
victims or thalc survivors. Summary of the Record In
No 74, 967 (Fla.) on Patltiob to Amend th# Rule*
Regulating Lawyer Advertising (LerelnnlW Summary of
Record), App. H, p. 2. A anrvey of Florida adults
coenxnhuioned by the Bar Indicated that Floridians *haro
negative feelings about tl-.oae attorneys who uac direct
mail advertising® Majid Associatca, Attrtudas ft
Opinions Toward Direct Mail Advartiring by Atiortvaya
(Dec. 1987), Summary of Record. App. C(4), p. 0. Fifty-
four percent of tha general population surveyed arid that
contacting persons concerning acridenta or similar events
Li a violation of privacy. Id., at 7. A random sampling
of persons who received diraet-mail advertising from
lawyer# In 1987 revealed that 46% believed tImt direct-
mall solicitation Is "dnsignnd tn take advantage of
gullible or unstable people'; 34% found such tactics
’annoying or Irritating’; 26% found it *an invasion of
your privacy*; and 24% reported that it made you
angry.” lbid. Significantly, 27% of direct mall radpteotr
reported that Lhtlr regard for the legal profession and
for tbs Judicial process as n whole waa ’lower* as a
result of receiving Die direct mail Ibid.

Tl»* anecdotal raoord mustered by the Bar la notewcr-
thy for its breadth and detail. With titles like "Scaven-
gar Lawyers" (The Miami Harold, Sept. 29, 1987) and
’Solicitors Oul of Bounds* (St Petersburg TSmec, O t
26, 1987), newspaper editorial page* In Flctlda have
burgeoned with criticism of Florida lawyers who send
targeted direct mail to victims shortly after accident™.
8m Summary of Ranoed, App. B, pp t-8 tcscsrpt* from
Articles); see also Pelu. Legal Advertising—Opening
Feodora's Boa, 19 Sietson L Rev. 43, 116 (1989) (listing
Florida editorials critical of diroct-inaii solicitation of
accident victim* in 1987, aevartl of which are referenced
In lha record). The study summary also Includes page
upon page of etcvrpt* from complaints of dlrwet-mail
recipients For csampla, d Florida dtiren described bow
ha was ’'appallwl and angered by the hrasoo attempt'*
of a law firm lo solicit him by laUrr shortly after be
was InJu-ed and Ma fiancee was killed in aa auto
accident. Summary of Record, App. 1(1), p Z Another
found it "despicable nnd Inexcusable” that a Fenaaoola
lawyer wrote to hit mother throe days aflae his father'*
funtrot IbuL Another described how she was "as-
tounded” and the# ’Vary angry” whan the received a
solicitation following a minor acridmL Id, at 3. .Still
another described as ’beyond comprehension” a lettax
his nephew's family received the day of the nephew's
funeral Ibid. One citixen wrote, "I ronaider the
unsolicited contact from you after ray child's accident to
be of tha rankest form of ambulance chasing sod la
Incredibly peer taste I cannot begin to express
with my limited vocabulary tha utter contempt in which
1 hold you and fur kind.” Ibid.

In light of this showing—which respondents at no time
r/luted, save by the condusory assertion that the rule
lacked ’any factual heals,* FlainUffk’ Motion for Sum-
mary Judgment and Supplementary Memorandum ol
Law in No. M-OTO-Civ. (MD Fla ), p. 5—we conclude* that
the Bor bat satisfied tire second prong of the Central
Hudten leaC In dlasent, JUVTICIt KIRNIU'T ccmplaint
that are have before us few indications of the sample
lilt or selection procedures employed Ly Magld Asloci
ate* (a nationally renowned consulting firm) arid nn
copies of Uk* actual survey* employed See pott. at 6
Aa stated, we believe the evidence adduced by the Baa
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ia sufficient te meat tha standard elaborated in
Edenfield, tupra. lo any event, we do not road our case
law to requlro that empirical data come to uc accompa-
nied by a surfeit of background information. Indeed, in
other First Amendment, contexts, we haw permitted
litigant* to Justify speech restriction* by reference to
studies and anncdotea pertaining to different locales
altogether, ace City of Renton v. Playtime Theatre*. fnc,
478 U. S. 41. 60-51 (1986); Barnet v. Uten Theatre. Inc..
601 U 8.660. 684-665 (1991) (SOUTE*. J., concurring in
Die Judgment), or even, in a cam applying strict scru-
tiny tojustify restrictions based solely on history, consen-
sus, and simple common arrje,* Button v. Freeman, 604
U 8. 191, 2)1 (1992). Nothing In Edenfield, tupra, a
care in which Die State offered no evidence or anecdotes
In support of its restriction, require* more. After
scouring the record, wo are satisfied that th* hno on
dircct-mai) solicitation In the immediate aftermath of
accidents, unlike th* rule at issue in Edenfield, target*
a concrete, noospeculative harm.

In reaching a contrary conclusion, the Court of
Appeals determined Drat this case was governed aquaroiy
by Shopero v. Kentucky Bor Assn., 486 U S. 468
(1968). Making no mention of Die Bar's study, th* coart
concluded that "a targeted letter [does not] invade the
recipient's privacy any mere than does n substantively
Identical letter mriled at large. The Invasion, ii any,
<crura when th# lawyer diacoeers Die recipient's legal
affairs, not when he confronts the recipient with the
discovery.” 21 F. 3d, at 1944, quoting Shopero, tupra.
at 470 In many roses, the Court of Appeals explained,
this invasion of privacy wilt involve no mot* than
reading Die ocwipapar* 21 F. 3d, at 1C44

While tome of SAoperok language might be read to
support tha Court of Appeals' ioterprrtatirn. Shapiro
differs in several fundamental respects from the case
before us. FlIrtl and foremost. Shaperv't treatment of
privacy wis casual Contrary lo Dm dhiwntV suggvs
lions, pro , at 3, tha State in Shopero did not seek to
justlfv <i regulation as a measure undertaken to
provent lawyers' Invasion* of privacy interests. See
gvxisrally Brief fur Reepoodent In Shapeno v Kenturhy
Bar Assn., O. T. 1967. No. 87-16 RaDier, Dvo State
focused exclusively on the special dangers of ov*n«ach
icg inhering ia targeted sohciUtiun*. Ibid. Second, in
contrast to this case, Skepero dealt with a broad ban on
nil direct maJl eolkitetiens. whatever the lima frisu and
whoever th# recipient Finally, the State tn Shopero
assembled no evidence attempting to demonslrate aay
actual barm roused by targeted direct mall The Court
rejected she State'* effect la justify a prophylactic ban or
the baals of blanket, untested suertlun# of undue
influence and overreaching. 486 U. S., at 475 Because
tha Stele did not make a privacy-baa«d argument at all.
its empirical showing on Ih.it. Issue was similarly infirm

WV fled the Court™ perfunctory treatment cf privacy
In Shopero te be of little utility In assessing this ban cm
targetrd aoUrilelion cf victims In th* Immediate after-
raa'J. of eccidecj. White it. is undoubtedly true Uta:
many people flod the usage of lawyers sifting through
accident sad poll:* repots tr. pursuit of proiprctivc
clients usipalslabls and invasive, this ease t*rgei* a
different kind of intrusion. The Fiends Bar has argued,
and the record reflects, that a principal purpose of th*
ban is "protecting th* personal privacy and lraaqulllt/
cf (Florida™*) eiliians from crass eomrtrrdal intrusion by
attorney* upon D.eir personal grief In time* of trauma *
Bnaf foe Fetilioner h, cf Summary cf K«o>rd. App Fl)
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(cJtisen commentary describing outrage at lawyer*'
timing in lending aoliciUtion letter*). The Intrusion
tnryrtrii Ly t)io liar's regulation uteri* not from tho furl
that a lawyer ha* learned about an accident or disaster
(aa the Court of Appeals notes, In many instances a
lawyer need only read tha newspaper to glean this
information), but from thn Lawyer's confrontation of
victim* or relative* with such information, while wound*
an *till open, in order to solicit their buainsc*. In thta
re*pect, n.i untargated letter mailed la society r.t large
ia different in kind from a targeted solicitation; tha
untargated letter Involves no willful or knowing affront
to or invasion of the tranquility of bereaved nr injured
Individual* and ainiply doet Dot cause the same kind of
reputations! harm to the profusion unearthed by tha
Florida Oar's study.

Hot do we And Bolder v. Votings Drug Prodaclt Corp.,
63 U. 6. 60 (1063), di*po«itiv« of the uxue, daspila any
superficial resemblance. In Bolftr, m rejected the
Federal Covssnmont** paternalistic effort tn ban poten-
tially 'offerslrv" and 'intrusive* direct-mail advertise
marts for contraceptive*. MInlmhing thn Government™
allegation* of harm, »r rcaaoncd that *Irlecipienta of
objectionable mailing* . may ‘effectively avoid further
bombardment of their aeaslbilitiM ainiply by averting
their ayes.”™ 1d., at 72. quoting CoAca v. California, <03
U S 15, 31 (1971). We found that the "*hcrt. though
regular, journey from mail box to trash can ... it an
acceptable burden, at least so far as the Constitution ia
concerned.” <63 U. S., ot 72 felllp¥a in original),
quoting Lomotil v. Comnlulontr of Motor Mhicltt, 269
V 8lipp. AAD, A83 (SDKY), summarily affd, 366 F. 'id
449 (CA2 1907). Concluding that atisana have at llisir
disposal ample moans of averting any substantial Injury
inhering in Uwve delivery of objcctior.able contraceptive
material, we deemed tho b'Ule's intercession unnecessary
and unduly restrictive

Here, in contrast, the harm Urgotad by the Florida
Oar cannot be eliminated by a briefjourney to the trash
can. The purpose of the 36-day targeted direct-mail ban
it to {eretlali the outrage and Irritation with thr state
licensed legal profession that the prattler oT direct
solicitation only days after accidents has engendered
The Bar la concerned not with citizens *cffeu«' io the
abstract, see port, at 4-3, but with the demonstrable
detrimental effect* that such ‘offense* baa on the
profession It regulates Be# Brief for Petitioner 7, Jt.
24, 201 Moreover, the harm posited by the Bar is as
much a function of simple receipt of Lsrgated solicit*
lions within day* of acridont* si it it a (Unction of the
tatters' reaWnt*. Throwing thi latter away shortly after
opening It may minimise lha latter intrusion, but it does
little lo combat th* former. We see no basis in Holgtr,
nor in th* clhar, similar cases cited by tha dissent, peer,
at 4-5, for dismissing tha Florida Bars assertion* ef
Karat, particularly given the unrefined cnptncsl and
anarvtntal hails for th* Bar'# oenchtstoaa

Passing tn Central Hudson' third proeg, » f rtsnuct
the rvlaUcnshtp between th* Florida Bar's interests and
the means chosen to serve them Be* Board cf TVsitrre

'‘MUstog thti iwtan slwamktr. th* 4win! smmU e*»<*: rytwau?
t>sl ** art *wwad*H IteStae Pint AaMvawtlttnoinla,' pml.
el I.*4 W Sm <vk Ikii* TW« ,, *t Uitlss) sClnnn
foviwesa sitaatiwM la iba nsvarvuMWt I/vl I* m uu,

e* W en UKJf,/ sssuvi u rscsmss *nj Mltttleaa In nS<rh
UsOmmm||5|mI|t|r||nnuJ SVJU wn 1l m>w,
ilW St#lit r.,,Mit pmt. at a a. Pali « tilL. r slvlalias.
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of State University of AT Y. v Fo*. 492 U. 8, at 480
With reaped tn thia prong, the difference* batween
commercial speech arid nonconttnerclal speech are
manifest, tn Fox, w mad* d*ar that the least restric-
tive moans* test has no ml* in the commercial speech
contest. Ibid. *kVh»t our decision* require,* Instead, *la
a 'fit' between the legislature's ends and the means
chosen to nccompbah those ends,’ a fit that ia not
necessarily perfect, but reasonable; that represents not
necessarily th* single best disposition but one whose
scope it *in proportion to th* Interest **rv*d, that
employs not oreorairily the least restrictive meins but

.. a means narrowly tailored to achieve Ute desired
objective " Ibid. (citation* omitUd). Of course, we do
not equate this test with tho less rigorous obetnclr* of
rations) basis review; in Cincinnati v. Dixcvvery Net-
wo**, Inc., 507 U. B. _ . ___n. 13 (1993) (slip op, at
7, it. 13), for nvamp)#, we observed that the existence of
enumerous attd obvious less burdensome alter unlive* to
the restriction on commercial speech ... Is certainly a
relevant consideration in determining whether the fit'
between ends and mean* is reasonable.*

Respondent* levy a great deal of criticism, acho*d in
the dissent, post, at ft-10, at th* scope or the Bar™
restriction on targeted mail. '[BJy prohibiting written
communications to all people, whatever their state of
mind,* respondents charge, the rule ‘keeps useful
information from thoee accident victim* who arc ready,
willing and able to utilise a lawyer's advice.* Brief for
Respondents 14. Thia criticism may be parsed Into (wo
component* First, th* rule doe* not distinguish
between victim* tn terms of the severity of their inju-
ries. According to respondent*, the rule ie unconsti-
tutionally overindusiv* insofar as It bans targeted
mailings rvnn U citissns whose Injuries or grief are
relatively minor 1d., et 15 Second, the rule may
prevent ritiscos from limning about their legal options,
particularly at a time when other actors—opposing
counsel and insurance adjuster*—may be clamoring for
victims' attentions. Any benefit arising from the Bar's
regulation, respondent* Implicitly contend, is outweighed
by these costa.

Wa are not perwuaiied by respondents’ allegations of
constitutional infirmity. We find little deficiency in the
ban’ failure te distinguish among injured Floridian* by
the severity of their pain or the intensity of their grief.
Indeed, Il Is hard to imagine the contours of a regula-
tion that might satisfy respondent* on this score
Bather than drawing difficult Lots on tha beria that
aomt Injuries arc ‘severe* end tome situations approprv
ata (and others, presumably, inappropriate) for grief,
angvr. or emotion, ths Florida liar ha* crafted a ban
applicable to all pcsUcriAcni or diaastsr solLcltaUoaa for
a brief 39-day period Unlike respondents, w* do not
see ‘numerous and obvious leas burdensome alternatives’
to Florida’s short temporal ban. Cincinnati, tupra, at

a- 13 (slip -v . at 7, n. IA). The Bar's rule is
reasonably wtU-laihxed to tta stated objective of elimi-
nating targeted mailings whnoc type and Um.ttg are a
source cfdistress to Fieriduns, dlstrsee that has caused
reany of them to lose rsi;»ct for the legal prcfetsion.

Respondent*' oooend print would have fore* if tho
Bar’s rut* ware not limited lo a hetsf (wrtod and if thsro
woro not many other wtyt foe injured Floridians to
learn about the availability of legal representation
during that litis. Our lawyer advertising cases have
ofTnsricd lawyers a givel deal of leeway to devise
(oncvitlw ways to attract new Lusknet*. VUutd*
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permits lawyers lo adVMllae on prim* (lot* television
and radio as wall aa in newspaper* and othor madia.
Thsjr may rant spaca on billboard*, Tliey may send
untargeted letters to tha general population, or to
dUcr«U segment* thereof. There are, of course, pages
upon pages devoted to lawyers in the Yellow Pages of
Florida telephone directories. These llsUugs arc orgs
niied alphabetirnlly and by area of specialty See
generally Hula 4 7.2(a), Bulls Regulating Thc Florida
Tier (*(A) lawyer may advertiae services through public
madia, such as n tolephcne directory, legal directory,
newspaper or other periodica], billboards and other
sign*, radio, television, and rccocdod messages the public
may access by dialing a telephone number, or thruugh
written communication not Involving solicitation as
defined in rule 4-7.4 /; The Florida Bar: Petition to
Amend the Rules P.tgulaUng The Florida Bar Advertis-
ing Issues. 571 So. 2d. at 461. Those amp!* oltarnaUve
channels for receipt of information about the availability
ot Isgal representation during th# 39-day period follow-
ing accident* may captain why, despite the amplo
evidence, testimony, and commentary submitted by thn**
favoring (as wall aa opposing) unrestricted direct rosil
solicitation, respondent* have not pointed to—and we
have not (odepeadently found—s singU oiample of an
individual ca*e in which immediate solicitation helped to
avoid, or failure to solicit within 90 days brought about,
th# harms that concern th# distant, see poet, at 9. In
fad, tha record contain* corxid&rablc empirical survey
information suggesting that Floridians have littla
difficulty finding Lawyers vrhnn thay need ana Bee.
e. g, Summary of Record, App. C(4). p. 7; id., App. C<6),
p. H Finding no basia to question the coinraonscast
conclusion that tha many alternative channels for
communicating necessary information about Attorneys
am sufficient, we aeo no d*twt in Florida™ regulation

m

Speech by prefeaaionais obviously has many diman-
eions. Thera am dreumsUncrs in which wa will aoccrd
apooch by attcraeys an public issues and matters of legal
representation the strongest protection our Constitution
hat to offar. See, e. g, Gentile e. State liar of Nr.'ada,
691 V 8. 1030 (1931), In n Primus, 43S V. & 412
(1976). This case, however, concerns pure commercial
advertising, for which wa have always raaerrad a lesser
degree of protection under th# Firat Amendment.
Particularly taceuaa tha standards and conduct of state,
licensed lawyers have traditionally been subject to
exUnsiv* regulation by the States, It ia all th* more
appropriate that »r limit our scrutiny of state regula-
tions tc a level commensurate with the <'aubordinate
position* of commercial speech in the scale of First
Amcndnsot values Fox, 432 U. S., at 477, quoting
OAnUh. 436 U &, at 456

Ws believe that Ib# Florida Bar's 30-day restriction on
targeted direct-mad solicitation of accident victims and
their relative* withstands scrutiny under the three-part
Central Hudson test that we have devised for this
contest. The Bar ha* substantial interact both in
protecting injured Floridians from Invasive conduct by
iawyevs and in preventing the erosion of confidence in
th* profession that such repeated invasions have
engendered The Par's proffered study, unrebutted by
respondents below, provides evidence indicating that tha
harms It largeU are far from Illusory Th* palliative
derived by the Bar co address these harms la narrow
Ivth in wvpe and In duration. Ths Constitution, in our
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vlaw, require* tolling more
Th* judgment of Ib* Court of Appeals, accordingly, it
reverted.

JUBTTCH KtMNSOY. with whom dVSTICT. 8TEVXWI,
Justice 80UTKR, and JURTICK GlhSOUnajoin, dissenting

Attorneys who communicate their willingness tn assist
potential clients are engaged in speach protected by the
Firat and Fourteenth Amendments. That principle has
been understood aiaca Bate* v State Bar of Arizona, 433
U. S. 350 (1977) The Court today undercuts this
guarantee In so Important den* nf cases and unsettles
leading First Amendment precedents, at the expense of
those victims moat tn need of legal assistance. With all
revprct for the Court, In my view its solicitude for the
privacy of victims and its concern for our profession are
ini«placed and self-defeating, erven upon the Court's own
premises

1 take It to be uccontroverted that when an accident
results in desth or injury, it is often urgent at once to
Investigate the occurrence, identify witnesses, nnd
preserve evidence. Vital inlerosle in speech and expres-
sion are, lharaforo, at slake when by Law an attorney
cannot direct a letter to tho victim or ihe family rsplaii
Ing thia aimpt* fact and offering competent legal aatir-
tauoa. Meanwhile, represented and better informed
parties, or purtiae who have been solicited in ways more
aophlsticatnd and indirect, may be at work. Indeed,
throe parties, either themseleos or by their attnrnrya,
invwtigctors, and adjusters, are free to contact the
unrepresented persona In gather evidence or offer
acttl»meat This echetne make* IrUtc senna. As is often
true wlien Urn law rnakeo little sen**, it Is not first
principles but their Interpretation and application that
hava gone awry.

Although I agree with tha Court that the rasa can be
resolved by following tha three part inquiry wv have
Identified to assets restrictions on commercial epeach.
Central Hudson Gae A Electric Corp. v. Public Service
Comm'n of N.Y.. 447 U. 8. 667, MG (1960), a prelimi-
nary obvorration U In order. Speech lisa tha capacity to
convey compie* aubetance, yielding various inrights and
interpretation* depending upon the Identity cf the
listener or th* reader and tha context of its transmit*
sioo. It would oversimplify to tty that what we con-
sider hera is commercial speech and nothing more, for
in many Instances tha banned onmtminicatluna may be
vital to lhe recipients’ right to petition the courts far
redress of grievance*. The complex naluie ofexpression
ia one reason why even so-called commercial speech has
hscomu an euential part of th* public discourse tbs
First Amendment sweuret See, eg., Edenfield v Fane,
607 U. S _ £113 5 CI. 1732. 17981 (1993). If our
rcmmarrial speech rulse are to control this case, then,
it it Imperative to apply them with exacting care and
fidelity to our procadenu, for what is at stake is the
suppression uf information and knowledge that tran-
scends the financial aelf-Intarerta of th* speaker

|

As the Court notes, tha first of the Central Hudson
factors t b« considered a whether the interest the Stale
pursues In easctlng tbe speech restriction ia a aubetac
liaj one. Ante, at 5 Tha State aaya two different
interests meet thia standard The tost ia the intrrrat
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"In protecting t)<e poreonal privacy and tranquility* of
the victim and his ot her family [llrief for Petitioner M
As tha Court notes, tint Interest has recognition ia oar
decisions ss a genera! matter, hut It does not follow that
the privacy icvsrest in tha cases tin majority rites is
applicable here Tha problem the Court confronts, and
cannot overcome, Is our recent decision in Shopero v
Kentucky liar Assn., 466 U. & 400 (1080) In assessing
the Importance of the Interest In that solicitation casa,
we mad* an explicit distinction between ditact In-person
solicitation! and direct mail solicitations, Shapein, like
this cats, involved n direct mall solicitation, and thnra
tha State recited its fears of ’overreaching and tindun
Influence" 1d., at 475. We found, however, no such
dangara preaeoted by direct mail advertising. We
reasoned that fa] latter, hka a printed ndvertiirment
(but untlka a lawyer), can readily be put In a drawer to
bo considered later. Ignored, or discarded* Id, at
05-476 We pointed out that "[tjhc relevant inquiry is
nol whether there exist potential clients whose
‘condition' makes tham susceptible to unduo Influence,
but whether the mode of communication poses a serious
danger (hat lawyers will exploit any such susceptibility’
Id., at 474. Id eaaeexIng tha substantiality of the evils
la be prevented, we concluded that "the mode of commu-
nication makes alt the difference.” 1d., at 475. The
direct mail in Shopsro did not present tho justification
for regulation of speech prseented in OHsulih v OAio
6b>e Bo' Ann., 436 U. 8. 447 (1978) (a lawyer's direct,
In-person tollaUtinn nr perronel Igjury business may be
prohibited hy tha Ktate) See also Hdsnfistd, tupra, (an
accountants direct, iu person felicitation of accounting
business did Implicate a privacy interest, though not ooc
pcrmiUlng state suppression cf speech whoa oilier
factors were, considered).

Th avoid the controlling effect of Shopero in the case
befors us, the Court seeks to declare that a different
privacy interest Is implicated As it secs tbs matter, the
substantial concern is that victims cr their families will
be offended by receiving a solicitation dtmng their grief
and t/auau But we do not alkie restrictions on tpecch
to Lj juttilted on the ground that tha esprsssion might
nffnud tlio listener. On the coatrary, wo have said that
these "see clsemoalty not juat.f.catioas validating the
eirppreesion of erpreattect protected by the First Amend-
ment.* Carry v. reputation Ssnnctt International, 431
U S. 679, 701 (1677). And in Zaudtrer v. C/floe of
Ihtciplinary Counsel cf Soprtrri Court of Ohio, 471
U. S 626 (1986), where era struek down a ban on
attorney advertising, we hold thut *U< more poestbilily
(hat soma members of the populstioo might find adver-
tising . . . offensive cannot juxti"y suppressing it The
same must hold true for advertising that tome members
of the bar might find beneath thrir dignity* 1d, at 4A

We hive applied this principle to direct mail caace aa
well aa with respect to general rdvrrtising, noting thrl
the right to iiae tha mails is protected by tha First
Arrantiment See Hdger v loiisj| Drug FmduCtt carp ,

451 U. S 60, 76 (1063) fRgloOtiUTT, J , concurring)
. u - gm -Mrint u”u tIU 113J1),  HIFIU i~

we held that a statute designed lo'sbidfd) roripmot* of
mail fiom mateiials that tlwy ate likely to Cot. often-
slvs* fimhertd an interest oflitle weight,* noting that
*ws have coneisUotiy hald that the fact that protected
apevch laay bo offcneive te soma does not justify lie
tupprvMion 463 U. M, at 71 (tiling Cany, tupra, et
751) It is only where an audknoa ia captive that we
will exsura iu protection from .seme offensive speech
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Bee Consolidated Edison Vo of N.Y, v. riddle Servlet
Cnmmhn of N.Y., 447 U. 8. 530. 542 (1030). Outeldc
that contest, *we hnve never held that tlio Government
(Uelf can shut off tlio flow of mailings to protect those
recipients who rright potentially be offended.* flolgtr,
tupra, at 72 Tlio occupants of a hounehnld receiving
mailings art) not a captive auditors, ibid., and tho
asserted Interest in preventing their offense should he
no more controlling here than in our prior esses AH
th* recipient of objections] mailings need do ia to take
"the 'short, though regular, journey from mall box to
traah can.”™ lhid (citation omitted). Aa we have
obtorved, tins io *an acceptable burden, et least to far
aa tha Constitution is concerned.* Ibid. Il Oust cases
forbidding restrictions on speech that might bo offensive
aro lo be overruled, the Court should say so.

In the face of theae difficulties of logic and precedent,
the. Gtate and tho opinion of tha Court turn to a second
interest' protecting the reputation and dignity of tho
legal profession The argument is, it aroma fair te say,
lhat all are demeaned by the crass behavior cf a few.
lha argument take* a further step in the amicus brief
filed by tho Association of Trial Lawyers nf America
There it ia said that disrespect fot the profession from
this sort of solicitation (but presumably from no ©the*
murt of solicitation) results In lower jury verdicts. In a
laosa, of course, theae arguments aro circular. White
disrespect will arise lron an unethical or improper
practice, tho majority begs a most critical question by
assuming that direct mail solicitations constitute such a
practice The fact ia, however, that direct solicitation
may serve vita) purposes and promote the administration
uf justice, and to the extent tha bar sacks to protect
lawyers' reputations by preventing them from engaging
in speech some derm offsntivc, tha State (a doing
nothing more (at amicus the Association of Trial
Lawyers of America ia at lesst candid enough to admit)
than manipulating thn publk't opinion by suppressing
speech timt informs us how the legal system works.
Th» rtisrsepect argument Uses proceeds from tha very
assumption it tries to prove, which is to say that
solicitslions within 30 days serve do legitimate purpose.
Tills, of course, is censorship pure and simple, and
caneorahtp is antithetical to tlio firat principles of free
eiptfuslon.

1l

Even were the Interests aestrted substantia), tha
regulation here foils ths second prut of tl* Central
Hudson teat, which requires Ihat tha dangers the State
seeks to tilreinsir he rra) and Ihat @ speech restriction
or ban advance lhat asserted State Interest Ir* a direct
and material way. Rdrnfistd, 607 U. 8, at _ (113 S.
Ct. at 1900j Ihe burden of demonstrating the reality
of the asserted harm rests on the Btate /bsdl Slirht
evidence in this regard does not mean there Is sufTk in',
evidence to support the claims- Hero, what the tilste
baa offered fails wall abort of dnoonstrating that tbe
harms it ia trying to redress are real, 1st alone Ihat the
>emulation rtinectiv -<) nWwl»11v .
Interest*. *01* parties and the Gotirt have used the
tent* "Summary of Itecord* to describe a document
prepared by the Honda liar, one of Die adverse parties,
and atibmiriad te the District Court lo this case Se*
ante, at 9 This document includes no aciua] surveys,
few inllcsuoo* uf sample alia nr selection procedures, no
rsplaiijstiotis of methodology, and no discussion of
escludod results There ia eo description uf tho statist!
cal universe or scientific framework that penr.lta any

Ffw,mho 9
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productive use of the Information tiin so-called 3mummy
of Record contain*. The majority describe* this anec-
dotal innttsr as ’noteworthy for It* breadth and detail,*
anu. at it, but when examined, it U noteworthy for iU
tnccrapcteoce. The selective synopses of (invalidated
studies daal, for the roost part, with television advertis-
ing and phone book listings, arid not direct rnali solicit*
tiona. Although there may be Issue* common to various
kinds of attorney advertising and solicitation, it ia not
clear what would follow from that limited premise,
unless the Court maana by its decision to rail into
question all fern's of attorney advertising. The most
generous reading of this document permits ldentification
of 34 pages on which direct mall solicitation U arguably
discussed Of theae, only two are rren a synopsis cf a
study of the attitudes of Floridinnn towards such
solicitations. Th* built of the remaining pages include
comments by lawyers about direct mail (soma of them
favorable), excerpt* ftrctn cituan complaints about such
solicitation, and a few excerpts frou. newspaper articles
no the topic Our cases require something more then a
few pages of self serving ar il unsupported statamenta by
the State to demonstrate that a regulation directly and
materially advances th* elimination of a real harm when
tha titsls scski to suppress truthful and nondecsptlve
speech. See, eg., KrUa/l'ld, 607 U. S., at _ 1113 3. ClI,,
at 1800-1801]

It Ir telling that th* essential thrust of si] thv
materiel adduced to justify tha 8t*t*’s Intsrset Is
devoted to tbe reputational concerns ol Ihe liar. It Is
not at all clear that this regulation advance* tho
Interest of protecting person* who are suffering trauma
and grief, and we are cited lo no msLerial in tho record
for that daim Indeed, when asked at oral argument
whnt a “typical Injured plaintiff get(s) in tbe mail,* the
Bar's lawyer replied "Thst's not in the record. . and |
don't know tha answsr to that question * Tr. of Oral
Afg. 36. Having declared that the privacy interest Ix
one both substantial and served by the regulation, the
E%bf?&ght not to be excused from justifying Its

The Insufficiency of the regulation to advance lhc
State's interest is reinforced by th* third Inquiry
necessary in this analysis. Were tt app-opriate to reach
the third pert of the Caal/rai Hudtv «*< i» would be
cisar 0.at thr relationship between >ie Bar's interests
and tho means ehoscn to serve them a not a reasonable
At. The Bars rale (xsstas s flat ban that prohibit* far
more speech than necessary to serve the purported state
interest Even easumlog that interest were legitimate,
there Is a wild disproportion between the harm supposed
and the speech ban enforced It is a disproportion the
Court ilose not bother to discus*, but our speech juris-
prudence requires that ft do so GrafralJ f/lucfaw, 447
U fl,it 5W-J71; Board of Truittn of Stall Unloerrity
of NY Fat, 492 U. 3 468. 4*6 (1889).

Th begin with, th* ban applies w-.th rwepec’ to all
accidental Injuriea, whatever thalr gravity The Court™
purported Justification for *I> excess of regulation in this
respect I* the difficulty r. drawing lines between severe
end less serious Injunrr, see onto, at 14, but making
such distiacticc* is rot loipetlant ui this analysis. Evan
were It significant, the Court's assertion is unconvincing
After all, tbs criminal law routinely distinguishes
degrees of bodily harm, ses, eg.. lhsited Slats* Ssnt*-ve
ing Cemir.issica, Guidelines Manual [IH1 I. comment,
t IfbX 00, (j) (Nov 1994), and If that dalineaUon is
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psnnitslblu and workable in the criminal context, it
should not be *hard tn imagine tho contours of a
regulation” that satisfice the reasonable fit trquiremocit
Ante, at 14

There Is, moreover, simply no justification for assum-
ing that in all or most cases aa attorney’s advice would
ha unwelcome or unnecessary when Ills survivors ot tho
victim must at onco begin assessing their legal and
financial position in a rational manner. With regard to
lesser injuries, there la little chance that for any period,
much Ices 30 days, thr victims will beooms distraught
upon hoarir.g from *n attorney. It Is, In fact, tnorr
likely a real risk that some victims might think no
attorney will be Interest'd enough to help them It is
at this prodno tlrr.r that sound legal advic* may be
aoocrsary and most urgent.

Even os to more emeus inpine*, the State™ argument
falls, since It must be conceded that prompt leva]
representation is essential where death or tr\jury results
from accidents. The only seeming justification for tho
State's restriction 1* the one t)»e Court, itxsdf offers,
which la that attorney* tan and do resort to oUiar ways
of communicating important legal information to poten-
tial cheats Quite aside from tbe latent protectionism
for the established bar thst the argument discloses, It
fetls for th* more fundamental reason that it concedes
th* necessity for thr very representation the attorneys
solicit and the Stats seeks to ban Tbc accident victims
who ire prejudiced to vindicate the State’s purported
desire for nuns dignity In th* legs! profession will be
thn very persona who most need legal advice, for they
are the victim/ who, because they lack education,
linguistic ability, or familiarity with tho Isgal system,
era onehln to seek out legal service* Cf, 7)oinmm v.
Virginia t* rrl. Virginia State Bar. 377 U 8. 1, 3-4
(1'>64).

The reasonableness of tho State's chosen rr.ethoJa for
redressing perceived evils ran be evaluated, in part, by
a coRimonseneo conridtralicn of other possible means of
regulation that have not been tried. Here, Hie Court
neglects the fact that thia problem it largely self-
policing-. Votenttal clients will not hire lawyers who
offend them. And e-rcn if a person enters into a
contract with an atlcrnsy end later regret* It, Florid*.
Ilk* tutuo other States, allows clients to rescind certain
contracts with attorney! within a stated time after thry
aro uerutsd. See, eg.. Rules Regulating the Florida
liar. Rule *-1.5 (Statement cf Client's Rights) (effective
Jau. ), 1993), The Stats'™ restriction deprives accident
victims of Information which may be critical to their
right tn make <a claim for fnmpsoeaUon fur injuries.
The telephone book sod general edvertisssBtnts may
serve this purpose in part; but the direct solicitslion ban
will fth cm thoco who most need legsJ representation fur
those with minor IqgjurlSs. tbe vieLens too 11) informed to
know an attorney may be Interested tn their rase*! fcr
those with serious trjuriss, th* victims too Ill-Informed
to know that tune Is of the asssnce if counsel Is to
assemble evidence and warn them not to enter Into
settlement negotiation* or rrtdentlary discus«u>0* with
InvestigaUxs for opposing parties On* survey reports
(hat over a racer.t 5-yeat period, 68% of th* American
population consult**! a lawyer. N. Y Tirrvrv, June 11,
1995. section 3, p 1, col. 1. The ute of modern
communication method* in a Umsty w*y ts essential tf
elmtit* who make up this vast demand are to be advtsed
and lufcnucd of all of their rhuires anJ riglita in *elect-
in* an attoresy Tho very fact thst soma 380.000 direct
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inAil solicitations are a«nt to accident victim* acd their
luivivur* In Florid* each year I* some Indication of the
efficacy of thia dsvla* Nothing in th* Court® opinion
demonstrate* th«t thsto effort* do not serve cornc
beneficial role. A solicitation letter 1* not a contract
Nothin; In the reran) abowa lhat theae communication*
do not at tho least aervr. Oia purpose of informing the
prospective client that he or the haa a number of
different attorneys from whom to choose, so that tho
dedrioo to select counsel, after an Interview with cn* or
wore interested attorneyr, can be deliberate and In
fonnrd. And if these communications reveal tha aoeial
cost* of the tort system mm a whole, then effort* can bo
directed to reforming the operation of that trystem, not
to tuppeesaing infcrtne.ion about how the system works
The Court'ii approach, however, does not seem lo bo
tbe proper w«y to begin elevating Use honor cf the
prcfaaalon

v

It I* most trank that, for the first time since DaU* v
Stale Bar of Artrana. the Court now order* a major
retreat from the constitutional guarantee* for commercial
speech in order to ahlcld it* own p.-ofaealon frorn public
criticism  Obecurlog the financial aspect of the legal
profession from public discosalon through direct mad
solicitation, at the expense or tha least sophisticated
member* cf society, it not a laudable constitutional goal-
There ia no authority for the proposition that th*
Constitution permits tha Ctat* to promote tho public
unage of Ihe legal profession by suppressing information
about tha prafeaaion'a business aspects If public respect
for the profession acoda* because aolicitatson distort* the
id«s of the law as moat lawytTo see it, it must be
remsmbrred that raal progress begins srith more rational

7A* Unltrd Stnlma LAW W FIK
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speech, not lesa. | agree that if this amounts to mere
‘sermonising,” see Shaptro, 486 U. y., at 490
(CFCONNOR, J., dissenting), tha attempt may be futile
Tha guiding principle, however, la that full and rational
d~cusslon furthers sound regulation and rwceaaary
reform. The linage of th* profession cannot ho enhanced
without Improving toe substance of iu practice The
objective of the profession ia to ensure that ‘the ethical
standards of lawyers are linked to tlio service and
protection cf client*.* CMrulit, 496 U. 3, at 461.

Thda/e opinion la a serious departure, not only from
our prior decisions Involving attorney advruUsing, but
alao from the priuriple* that govern th* tranamission of
commercial speech The Court's cpLnion reflects a new.
fouod And illegitimate confidence that It. along with the
bupram* Court of Florida, knows what ia best for tha
Bar and It* clients. Self assurance has alwayt been the
hallmark of a cvnnor. That is why under (h« First
Amendment the public, i.ot tha State, has tha right aod
tbe power to decide what ideas and information are
deserving of their adherence. TT]h* general rule ia lhat
tha speaker and the audience, not the government,
aisasa the value of the infortnation presented.*
FiUnfitld, 607 U. S.. at _ tin S Ct, at 17061. By
validating Florida's role, tcds/s majority Is ceiapUot in
tha Ilar'a censorship. For thasa reason*. 1 dissect from
the opinion of tha Court and from 11l Judgment.

HARRY SCOIT RIUCA*0. TiBiSjuic. Its. (GRriNRLRO,
TRAGRIG. HOI I'MAN. LtFOIF, ROSEN A QOKHTCI. FA,
WItLtAM E BILW3. an! IOHN A DKVAWLT lll.cn the tx»M
for «iu<m«t. BRUCE 5 ROGOW. Ten tsedcrrfsk. Tls
(BEVERLY A FOUL HOWEIi- L f LKGUSON. sad . ANOTRT
4 PAF50NS.CO IS* b-kfi) fo* infondtsN.
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-Pablo Picasso’s rare blue period portrait of

iend. Ar

2l Fernandez de Soto. sold for $23

'day ot. othpoy' auction ;n New York.
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"Show Bo.it.

v.ho plays Norma
‘unset 3ojli vartl."
re.th.ukcrc fShrw
award for t.c.-l ac-
al

fcrick. is i youajt
lung the certiorate
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ntender* for Lvst
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bout a dysfunction
%o received nine
chidtnjbeatplay.lIt
W adia" bv Tow
* v 0..r Say” by
. 14ve* Valour*

by Terrente

inations

McNally.

Four of the five performers in
"Indiscretions" were nominated
for acting awards.

Eileen Atkins, the love >tarulJ
spinster of "linliserctbins.” it*
reived a nomination for let or
treas anl wdl cjr.ipiMe attain |
Mary Alice cf "Il .ving Our Say.”
IT.crrvJonrrof' T 'el(er  s'™;. 1l

<n Mirren f"A Mo"tth in thr*
Gauntry.” AtkirV e< at.«r. lw!*
lecn Turner, was iv't r<mu :it<'

Ralph Ficnrrv tin*sta-;: I? m-
let," was norr.utate.i for Is '_t' e
ami face* Reger licea of * INl'. wrc-
tiuni.” Brian Bedford of "Tbc
Mollerc Comedies" nnd Jw Scar*
of *A Tuna Christmas."

The 74'.'v j milMt.4tns ".it *
niadi by . 17intini' r : .
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Senate G O

again on

Thn Now York Timos

WASHINGTON- Republican:; in
the Senate failed again on Monday
lo act cn a measure intended to re
duee the number civil lawsuits,
even though Sen. Bob Dole, the
majority leader, had scaled back
the proposal drastically to attract
the needed votes.

Ati effort to shut off debate on thn
legislation, which the Senate has
been considering for three weeks,
rot only failed to win the needed
t.vn thirds majority, but fell short
of even a slr-vuiv majority, with it
in favor c;ipd5eab>

As n result, scnn'c leaders arc
planning to lake a scalpel to the bill
on Tuesday morning to pare it even
further. The measure that is ex
pected to emerge would set limits
on damages only in lawsuits involv-
ing faulty products. Tiiat would
mai-.e it similar to the original Sen-
ate bill, which Dole. It Kan., had
sought to expand lo bring it closer
to tiic sweeping version passed by
the House lest month.

Sen. Slade Gorton. R-Wash., pro
(iu ted that the bill, thus amended,
was likely to pass. Sen. John I).
KockcfcH. r IV. D-W.Va., who with
Gorton has bc't: pressing for
national stmd.irds in product
liability lawsuits, said he thought
the measure would attract enough
Democrats to .o approved on
Tuesday.

If the Senate passes even a
scaled-back version of the lail. u
. tuitl still hava to be negotiated
with the House rn-as’irelo come up
with a linn! version

Tlie past tv.ii weeks of healed de-
bate and negotiation over this issue
have provided a stark demonstra-
tion of how* the Senates majority
Republicans arc a far less patent
fori ?in their chamber than is the
Republican n-'-j iriiy in the Ibmse
'Hie Senate Repu’'dici'ti*. and <mlie
cially Dole, have beenfm drab Im
their efforts r« rnove quickly with
the kind "f major I-.glslaiion that
their Republican rnut.Urpari min
the Iff ise Im*c I¢% "> able to | ass

Dole.Whoi tl i t'v Iteplibll
canyc.aVnp.ilg ’'nr.itioi. tnoka
gambit* on >n  ..it.r:;;: Fit? Senate
non*arctai | h e |Ilitc-e Vir
aion He app. n*it-'vil In¥lhaw u
clear Mm of tin* wp’'Ji of ills >ip
port, however, a miscalculation
that I* the equivalent of u trial
lawyer's asking a question of awit
n ee- without 5rnwp g the answer

“IK did itic. Ily lu«itt how nan;

»te* we.ki- tin 1% .i siitior <o, ir
staff oi  >ii | "He Jini Mufiud to

tort

1/
-11>% % w

P fails

reform

fe:;t Hie waters.”

The House last month passed
bills that would set limits on puni-
tive damages in all civil lawsuits in
both federal and stiitc courts.

But the more lawyer-friendly
Senate was expected to balk at such
sweeping changes, and it began
considering a more modest propos-
al. That hill, sponsored by Gorton
and Rockefeller, would have set
limits on punitive damages only in
lawsuits involving faulty products,
for items as diverse as ice-cream
makers to artificial limbs. Dole,
however, expanded the measure to
match much of the House legisla-
tion.

Last Thursday, as President
Clinton accused the Senate of plan-
ning toTiiact a measure that, woulj
nroTc-ct ronists. drunkm drivers
and child abusers, ymn.-itnrs- refused
to no'alum; withPole's swooping
changes. Do! *s effort lo halt dc-
Lal' then also failed to attract even
a simple majority.

On Friday, Dole and other Re-
publicans scaled hack the measure
to limit punitive damage awards in*
product liability lawsuits: hutH vy
added l~angu.n i’ that would limit
ifaiiiag.es m all civil lawsuits in-
volving sr all companies and indi-
vidual , wliTr~nt 1worth did iv.u cx-
ect-'i 5.vhi.i<sl.

Il » asthis treasurethateoiildnot,
atiraci eiiom.li yntes~fo~cin' the tiee
bate again on Mond y.
~T!cforc blonday's vote, Dole had
given bis approval to scale back the
lull further, conceding Ihat tbe ver-
sion he produced Friday would not
win.

The bill to lie considered on Tues-
day would limit iiumHvrdanyigcs
jury may aw.u jLsnmcom* in apn
dim ttatiditv lewMiit to.whichcv” r
[96 gic.iicr. S*vi.n*i or twice tip*
amount of damages Tor lost wages
mcilic.il erii'urc. and "Dam jtit
I+ cwariieil by ytrlcs in especially
uuliageou. ii»u.Tstancis [1tr].Jl1
would .dsn .dinw a nidge to rm.ove
iTUTTinnl timiiT certain iun'utuxt-
antes meluilui'* ta i' e In which tb™

""" m.i.mtfltjurrr w..s
«>114L1IV tI-LILVY

lii ! rt lirai bin. a hhyist hr
> ver»lroa>umrr gro v, saldthv:
ihe pmvisionw. krgcly me.nnng
less hecnu*i* URtfcr H e bill a com

io a judge** re-
moving the limit rould demand and
be gr: >tro a new trial Brandon
S.ilit 1 < n»i »UFCH*jfill p’netiH
UiiuM want (> r.-k o an | trial
jg.i*n»t a large compinv
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HOGAN. MECHAM. RICHARDSON anaCOMPANY

CcMTiriEP Public Accountantl

1731 TONC.ASS AVENUE
KI TCHIKAN. ALASKA 99901

. (907) 229 9088 -

I Polo Hot|lin, CPA AICPA PiiwnIn

TIA''ird B Mochmn, CPA Cnmp.iny Pwcltco
Sncilon

S 0irk Rhtuifclson. CPA

May 8, 1995

Senator Robin Taylor
Senate Judiciary Com m ittee
Alaska State Capital
Juneau, AK 99801

Dear Senator Taylor:

I am writing in regard to House Bill 158 which would revise the Civil Liability

statutes of the State of Alaska. |l understand that HB158 is presently being
reviewed by the Senate Judiciary Committee. |l request that you send the bill to
the floor of the Senate for prompt action. | further ask that if any amendments

are proposed to the bill, you do whatever you can to retain Section 12 of the bill
intact. That Section is designed to bring fairness to the imposition of liability
against parties who have had only a small part ir an action resulting in awarded
damages. Many other states have recognized the need for such fairness and
have revised their statutes to provide that fairness. | am asking that you help
your colleagues in the Senate pass this bill and provide Alaskans with fairness

also.

Sincerely,

Edward B. Mecham, C.P.A.
Partner
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May 8. 1995

Senator Robin Taylor
Senate Judiciary Com m ittee
Alaska State Capital
Juneau, AK 99801

Dear Senator Taylor:

I am writing in regard to House Bill 158 which would revise the Civil Liability

statutes of the State ot Alaska. | understand that HB158 is presently being
reviewed by the Senate Judiciary Committee. Ilrequest that you send the bill to
the floor of the Senate for prompt action. | further ask that if any amendments

are proposed to the bill, you do whatever you can to retain Section 12 of the bill
intact. That Section is designed to bring fairness to the imposition of liability
against parties who have had only a small part in an action resulting in awarded
damages. Many other states have recognized the need for such fairness and
have revised their statutes to provide that fairness. | am asking that you help
your colleagues in the Senate pass this bill and provide Alaskans with fairness

also.

Sincerely. ,

S. Dirk Richardson, CPA
Partner

Iy
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SHAJPJPHR & HARRINGTON

Certified I'uLli* Accountant*

479 Kadian fArred, 6uitr> Tliptt  SuU, Al«U 99835  (907) 747-6984 P « (907) 747-5988

May 11, 1995

Senator Robin Taylor
Senate Judiciary Committee
Alaska State Capital

Juneau, Alaoka 99801 Pe

VTA FAX (907) 465-3922

Dear Senator Taylor,

I respectfully request your support* of CSHB 158. 1 feel the

legislation in in tho bent interest of tho State of Alaoka,

It | recall correctly, you were an active supporter of linitod
liability/tort reform for tho Forest Product* induatry ao it
relatoa to EPA violations. CSHB 158 will havo a far groaler impact
on business and individual righto than what you supported in the
pant.

I urge you to Inform tho constituents of our District. Thia 1is
very important legislation and most Silkan"n are r.ot aware of your
preoent pooition or the nignificant changes proposed for Alaska

State Law.

Tort Reform hao been a national prio»-ty for yearo. I am a member
off the Alaska State Board of Public Accountancy. Significant
numbern of Alaska firms are waiting tor Alaska limited liability

legislation. Many of the National Firms practicing in Alaoka have
already organised under difforent State law for limited liability

protection.

Sincerely,

Bradflo”#. Shafff~™ CPA

SWAPPER 6 HARRINGTON
Certified Public Accountonts
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»rice) HC. PRICE CO.

301 W. Northern Lights Ulvd, Suito 300
Anchorage. Alaska 99503
(907" 278 4<500 « Fax (907) 278 3255

Mav H 19% Via Fax: 465-3922

Alaska State Legislature

State Capitol (MS 3100)

Juneau, AK 99801-1182

Attn: Senator Robin Taylor

Subject: HB 158 Tort (Liability) Reform

Dear Senator Robin Taylor;

| strongly support the passage of tort reform as represented in HB 158. This bill addresses the
need to reduce costs associated with the Civil Justice system, match losses with compensation,

and create equitable distribution of the cost and risk of injury.

Tliesc and other changes contained in HB 158 will begin the process of reducing out-of-control
and unnecessary costs associated with business liability.

Please support this important legislation by voting for passage of HB 158.
Very truly yours,

H C Price Co

Wesley P. Nason
Vice President

WPN/KLL/rd/294



May 9, 1995

Sen Robin Taylor

Room 30

Alaska State Capitol
Juneau, Alaska 99801-1182

Dear Sen Taylor,

'am writing to you in your role as the Chairman of the Senate Judiciary Committee to
inform you of my strong support for House Bill 158, a bill aimed at tort reform  This bill
would reduce costs associated with the civil justice system, match losses with
compensation and create equitable distribution ofthe cost and risk of injury, as well as
focus on other necessary areas of reform

am sure you arc very- familiar with this bill, and instead o f reiterating its details. | would
like to briefly describe my concerns about our legal system To be candid, it'sout of
control | speak as an entrepreneur who has built a very small business into one of
Alaska's larger businesses |take considerable pride in the service we provide and the fact
that | have been involved only once in 35 years ofhusiness as a defendant in a lawsuit
We're far from finished When we complete the purchase of White Pass facilities in
Southeast Alaska and the Yukon Territory, our annual revenues arc expected to top S200
million a year

Ourcompany, and many others like us. however, face numerous challenges and among the
most onerous is a legal system that seems to make victims out ofinnocent panics who
may just happen to be the target of spurious lawsuits We seem to have thrown out the
idea of moral right and wtong in favor ofa system that rewards those who endlessly make

the most outrageous demands

1 1In)|t « W< iVitotlltl w**iw /n?nw e te.ito/iM jw

AHIUKMINtRPMUS COWwv*



[ 'am certainly not in favor ofa system without reasonable controls and in which "anything
goes" In fact, we need protection from those with a litigious mentality as much as the
next person | strongly support bringing some realism back into the legal system and
doing whatever is appropriate to reduce the number of frivolous lawsuits filed by
irresponsible plaintiffs

I[louse Hill 158 will not solve all these problems It is relatively narrow in that it generally
would begin the process of limiting certain damages, as well as attorney fees Part of the
reason | so strongly support it is [hat it has taken us so many yearsjust to get to this point
Ifpassed, this bill would send a clear message to the legal system that we all must be held
more accountable for exercising poorjudgment Forexample, by ensuring that in suits
involving the fault of more than one person awards would be allocated inaccordance with
their fault, we would take a significant step forward by curtailing the feeding frenzy that
results Horn attorneys seeking out all the "deep pockets" they can find

That isjust one example, and as | said, there is no need to g, over the entire hill because |
am confident you arc familiar with it Instead, | will simply and respectfully urge your
support for Ilouse Hill 158 lappreciate your time and consideration on this important

matter

Sincerely,

President & CHO

PETRO MARINE SERVICES



Oregon Health Plan faces threat
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By RICHARD L. HILL
ol Tho Orogonlon tUft

Tliu urcgon Health I'lan probably
wouldn't survive the amputation of
Medicaid funds proposed by emigres-
slonal Hep'lbllcans.

Gov.'JohnlJiilzhnbcr made that prog-
.nosis Wednesday In responso |0 n bill
by Flouse GOP/Icadcrs Ihat aim* to cut
JIB2 billion from McdlIcald by 2002.

Passage of the bill would result in sn
liprqcdlatc 15 percent cut from [the
stato's Medicaid services, he said, and
"virtually ensure lhat the Oregon
Health Plan will not continue."

The plan, which provides health care
to the poor, would lose S230 million in

"

Health:

Bunn vow § to

funding in thu next two years and
more than $26 billion In the seven-
year time frame of the proposal, said
Kllzhabcr. who was the plan's main ar-
chitect when he was state Senate urcsl-
dent.

At 0 press conference. Kitzhabcr
said that 130000 poor Oregonlahs now
havo primary tyulc health Q10 wbu
didn't have It {wo'yeara ugo; before tho
hcnljh plan wot\( Into cfTect.

Ho And othei* supporters said Ihat by
providing, basic care to more people,
Ihc health' plan has helped shrink wel-
fare rolls and reduced costly hospital
emergency room care.

Tho health plan, passed hy the 1989
Legislature and launched in 1991 is

tho state's answer to rising medical
costs and shrinking acccs3 to treat-
ment About 400,000 Oregonians are on
Medicaid rolls, an Increase of about SO
percent, from before the plan was fully
in place this year.

Members of Oregon's congressional
delegation vowed Wednesday to seek
changes in the bill, which is being con-
sidered this week by the House Com-
merce Committee

Rep. gflQ-Wyxicn, D Ore., who sits on
tho committee, said he would propose
an amendment Thursday lo protect Or-
egon and a few other states that have
Innovative Medicaid programs In
place.

"Tills bill tcais lhc heart and soul

defend Oregon

out of Oregon's Initiative,” Wyden
said. "But we’re in a very, very uphill
battle in the committee."

Wyden said he would encourage
President Clinton to veto any hill that
threatens the Oregon Health Plan.

Rep. dim Ilium, R Ore, said the bill
would be "a disaster" for Oregon in Its
current form. Uunn said he would
olTcr an amendment to help protect the
Oregon Health Plan when the bill
reaches the House floor in early Octo-
ber.

"I'm working with the leadership on
Ibis," Uunn said “They have to under

Pleoso turn to
HEALTH, Pago

plan

‘On“nUOd Irom Pago Cl

stand Oregon's situation lhat we
Itave already through 1llltlicnry cut
costs drastically As tl stands, this
plan would punish Oiegon for lead
ing ihe way in reforming health
care "

Medicaid Is a federal slate health
progiain fin tti million |M<or Amen
call:. The federal government pays
82 pciteill of the lost, while lhe
state pays .IlU percent

Because (lie Medicaid program 111
vol.es fcdcial luiids. tI must meet
certain Icdeial itnml.iids SoOn-gon
li.nl In .ici|tllrc federal waivers Iimu
Medicaid regulations lwfoic Its pio
gram could begin

The House f.Ol* pi.ul would allow
Oregon In miitinuc with its i-i|nii
im ill wiilt managed care. Inn with
less money The piolnisal. vvliltli Is
aimed at slowing lhe national rate of
Medicaid's annual growth Ilimn
about tu p.-|eclll to | [n]iVIIt. Would
npla.e Mnlii.il.l with lilmk giants
In stairs

-lean 1 Thorne, Oregon's Medicaid
director, said the prulilem with lhc
Republican plan is it involves a ho
inula Hint uses Medicaid 1nsl figures
Irom liscal year Iwit Oct I. lli'M
HISi-pt ‘M. loot In-line the Oleguii
Health IHnii was lully implemented

"111 llscal ISAM, w.- 1111l a one Inin*.
27 pcirent growth 111 Mciln aid costs
tn-cause lliai 1 when we Inought in
LIilIXXi thegmilaus." Thuilie said
"Then we're ex|ns1lnig aiiullier k
IH'icenl increase in lisc.il in. S0
dial's a .«»iRicnil 11111c.isi*"

The Iti publican pl.iu would give
the stale .timid a 11|» m nl tin lease
ho list at P.KNinVi 1 li kat I'M

I think We Whnlllil lie lon | Worse
Ih.lll any slate Ine [IL.1 1 1. gl.iwdl
Ili.it we had 11 o111 om >1.11 stall
up "1 hoilie s.ilil

Kit/li.iln 1 said. "P. iliaps ilit- itti.a
Milling) tins aspect ol tin pi..p..sil is
llial it p.u.ily/i-s lli-yon Ins.uisc ol
oL >lll)Omy

Ih- iMiiiitcd util that Oregon's pci
capita Medicaid costs are among the
lowest in the nation at ii.HiXi, "well

In-low the 1Lilitnt.1l average ol

' Oregon ranks .Midi iu imli
viilil.il Molicaid spending

"Hill stales like New Yoik that

sIN-ml in excess ol VOhxi per capita
will actually lie lewanled for their
uieUti icm y ami (or their unwilling
Hess lo address this problem," llI-
Silill.

KitzhaUr .said lie woulil have tu
>.ill .1 special session nl the la-glsla
till)- to deal with lit)' A2M million (hi
Initial loss to Ill)" si.iti* || the Utilise
hill gels lliiougli Congress Senate
Ilhpiihllialls slill aie wvvoikliig oil
llicli Mull) alii pi.ot

.- In gun Thallh I'Liii lisllinl
in lIn- state's well.im lolls iN-tig m|
Il [nitnil la,l ve-iii anil .uiolhei 1J
IN'lee|[l H)[iDII»U Is emil) ipated In
lin'i'ij hmh.iIN 1 ..lot

In lit) lust (j in),nil* eet ih)" M>>'

caul plan's t<X]|u)llslon. Oiegnii's lots
pitals also reported a Ill |m*icent tie
cliui' 11 rli.it iiy cure, lie added

Klldmhcr said Couglcss slnmlil
lake into consideration Oregon's
population growth rate, which is
forecast to he 8 1 petrent lor
PW.V20U) tin* loth highest 111 the
nation lie said Oregon ulso ranks
Illi in die percentage ol Us |K)pulu
Hun age 65 ami older, imople most
likely to need Medicaid liimlcd long
term care

Kii/liuhci idanned to travel soon
In Washington. DC to nige Con
giess to change the Repiilillcatl pro
IM>sal ™lheprimary elToil Will I»e to
Clisisl oil liylllt, to get an exemption
hir those states that have Imtii
granted M»tin .ml waivers" lor their
programs. lie said

Dr .lames K l-ate. a N.ilutl pr-rlia
11’>1L11. Mill iin-ndn is ol the Olegoll

Poll.illl) S)«lely aii)l do- IIM'goii
M>>lna) Association WH>- "ih >ply
ill-tin Isd liv du-e i,|h.-.i|inis
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Oregon Health Plan faces threat
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By RICHARD L. HILL
ol Iha Oregonian slaft

Thu uregon Health Plan probably
wouldn't survive tin: amputation ol
Medicaid funds pioposcd by congres-
sional Republicans.

(>ov.Joli£LKlizhabcr mado that prog-
nosis Wednesday In response to a bill
by House GOP,leaders that alraS to cut
$1U2 billion from Medicaid by 2002.

Passage of tbc bill would fcatyR in an
lipnjcdlato 15 percent cut from ,the
stato's Medicaid services, ho said, and
"virtually ensure that the Oregon
Health Plan will not continue."

The plan, which provides health care
to Ihc poor, would lose $230 million In

Health:

funding in the next two years and
moro than $2 6 billion In the seven-
year time frame of the proposal, said
Kitzhabcr, who was the plan's main ar-
chitect when he was state Senate uresi

dent.

At a press conference, KlUhabcr
said that 130,000 poor Orcgoniahs now
havo primary basic health * re who
didn't have It (wo years ago; before tho
health’plan woi\( Into effect.

Ilo and othej* supporters said that by
providing baste care tg'morc people,
tlio health' plan fias helped shrink wel-
fare rolls and reduced costly hospital
emergency room care.

The health plan, passed by the 1989
legislature and launched in 1991, is

the state's answer to rising medical
costs and shrinking access to treat-
ment About 400,000 Oregonians are on
Medicaid rolls, an Increase of about 50
percent, from before the plan was fully
In place this year.

Members of Oregon's congressional
delegation vowed Wednesday to seek
changes in the bill, which Is being con-
sidered'this week by The House Com-
merce Committee

Hep. Ron Wvilcn. D Ore., who sits on
the committee, said he would propose
an amendment Thursday to protect Or
cgon and a few other states that have
innovative Medicaid programs in
place.

"This hill tears the heart and soul

Bunn vow sto defend Oregon

out of Oregon's Initiative,” Wyden
said. “But we’re In a very, very uphill
battle In the committee.”

Wyden said he woidd encourgc
President Clinton to vclo any hill that
threatens the Oregon Health Plan.

Rep. Jim Dunn, R Ore., said the bill
would be "a disaster" for Oregon in its
current form. Dunn said he woulo
offer an amendment to help protect the
Oregon Health Plan when tho hill
reaches the House door In early Octo-
ber.

"I'm working with the leadership on
this," Dunn said. "They have to under-

Pleaao turn lo
HEALTH, PagoCjT

plan

m Continued from Page CI

stand Oregon’s situation that we
have already through cflicicm y rut
costs drastically. As Il stands. lbis
plan would punish Oregon for lead-
ing the way In reforming health
care "

Medicaid is a federal stale health
progiam for 3> million jmMr Aiueri
cans The federal government pays
t'2 |M-rcenl of the rust, while the
state pays 3U percent

llocalise lhe Mcdtcanl piogiaui in
voices Initial funds, il must meet
certain lerieial si.mil.mis So (begun
had lo ,uipure federal waivers Irom
Mi'dleaul regulations befuie Us pro
gram imild begin

The House OOP pi,m would allow
(begun lo roullmie Willi lls expell
im-nl wiili managed care. but with
less money The proposal, which is
annul at slowing the national rate of
Medie.ml's annual growth Ilimn
atmul Il |[M'ieeiil to i jienenl. would
replace Mnllenlil with blot k grants
lo stales

lean | Thorne, Oregon's Medicaid
director, said the problem with the
Republican plan is il involves a Im
imila that uses Medir.ud tnst figures
from Ilse.il year 1991 Oil t. mi.
to Sept t», 191  liefore the Oiegou
Health Plan was lolly implemented

"Il liseal PKIf).. We liad a one lime.
27 pem-nl growth n> Mrdn anl costs
because that's when we brought m
Mb urn (begonialls.” Thome, -.aid
*Then we'ic ex|M-cling aimlher !l
|h-i «i-ui increase in I1si.il 'I»i mi
that's a Hiieii'L'iit iik lease "

Tlie Itepiililiran plan would give
llie stale about a L punul nil lease
Ini list .1l IfNioVI'l 11 tat IOl

"l limits we would In- liiii | wol si-
llian any stale Inran.i o] ilu giowlli
Ibal we li.ul Il mil om M .ii sl.nl

up Tlmiin*s.iul

lvil/liaU i said. "P.-ihaps iln on.-a
miliagisiitsasiMii ol llu pio|niNil is
1u.s il paialy/es til-'goo b, i.iiim- ol
mil itin lenty "

Ih pointed out that Oregon's |ki
capita Medicaid costs are among the
lowest m llu* nalioit al $1,2(00. "well
lielow lIn* national average of
$1,3iX1" Oregon ranks Jfilli m Hull
vulu.it Medicaid s|M.*ndiug

"Dili slates like New Yolk llial
spend m excess ol $11000 per capita
wilt actually In- n-wanlcd for their
uieflii ienry and for their unwilling
ness lo address llils proldein.” lie
said

lvit/li.ibi i silil lu* would have to
«all a special session of till- Iw'glsla
line to deal with tin- 2111 million po
letitl.il hiss to Ihe slate Il lhe House
liill gets lluoiigh f'ollglvss Senate
Repidiln .ms siill aie wmkuig on
lluii M. dn aid plan

Hie tin gun Health PLill ii-sllited
m tin- stale's well.ue mll> bring m|
Il peli eol last veal anil .motliei 12
lieleenl iillllelloll Is anticipated tin
hrii'U Isll/li.ilh4 s.iul

til Hlu 1d.>1 22in.tillli. ol the Mi di

raid plan's expansion, Oregon's bus
pitals also reported a 30 percent tie
(line in charily rare, he added

KlUhuhcr said Congress should
lake into consideration Oregon's
population growth rale, which is
tureiast to he 84 percent lor
19:3521KX) tlie Pilli highest in Ihc
nation Hu said Oregon also ranks
I11li in the percentage ol its popula
linn age 65 and older, |ieople must
likely lo n iill Medicaid limited lung
term care*

KiHhaliei planned to travel soon
to Washington, I>C, to luge Con
giess to change the Repulilicaii pro
liosal "lhe primary climt will lie to
ruseil oil trying tu gel an exemption
bn (hose stalls that have lueit
granted Medicaid waivers" lor llielr
programs, lie saul

Hr James K Lire, a Salem piilia
Im lan. said uiciiihcts ol Hie Oregon
IVriiolill Siniely and ilu- Oiegou
Mido at Asmm iiiiihi w.ie *ile| y
ill Im Iml to Hie piupoM'diills "



Insurance
firms seek
large rate
INncreases

Hv Kr.HY Murakami
Sfiittlt Ttmrs Olmpui burtau

OLYMPIA - Just months
after health-care reform died in
the state legislature. insurance
companies are requesting double-
digit rate increases - and reviv-
ing the debate over how, or
whether, to control spiraling
costs.

Pierce County Medical is ask-
ing for a 34 percent premium
increase for policies bought by
individuals. Blue Cross of Wash-
ington & Alaska has asked fora ly
licrcent increase for individual po-
licyholders.

State Insurance Commission-
cr Deborah Senn has already ap-
proved a 22 percent rate increase
for Medical Services Corp. in
Eastern Washington and a 14.2
percent boost for King County
Medical - both for individuals.

Supporters of the Legisla-
ture's 1993 Health Care-Reform
Act say they were right earlier
this year when they predicted
large rate increases if tlie reforms
were repealed.

But some conservatives blame
the few parts of the 1993 act that
survived, such as requiring insur-
ance companies to insure people
with pre-existing 'monditions.

They say the rate increases
show reform should be scaled
back further,

"Before, companies turned the
sickest people away." said Julie
Pisto. Pierce County Medical
spokeswoman. "Suddenly, the
doors arc being opened, and peo-
ple arc coming on with senous
conditions."

Pisto said the company esti-
mates it will lose 59 million this
year liecause it is paying out more
claims.

Because many group plans
were already open to people with
pre existing conditions, it is the
individual insurance buyers with
serious problems who are driving
up costs, she said.

Senn said ratc-increase appli-
cations from insurance companies
show a number of other factors
are driving up costs, including
"some bad invest- icnts by some
of the companies."”

She and Democratic legisla-
tors. among them Senate Health
Committee Chairman Kevin
Quigley of Lake Stevens, said
regardless of the reasons for ris-
ing rates, several health-care re-
forms the Legislature killed this
year would have kept the in-
creases modest.

The reforms would have
lumped people in the same age
groups together when setting in-
surance rates, spreading the cost
of those with pre-existing condi-
tions among a large group of
people.

When that idea died. Quigley

PLEASE SEE Hate ongi 2

Insurers seeking double-digit rate increases;

critics say demise ofhealth refomi

H ate
CONTINUED FROM B 1

and other legislators tried to lump individual
policyholders together with small businesses
to spread the costs.

But small businesses balked, and House
Republicans and Gov. Mike Lowry negotiat-
ed a deal that put individuals in their own
pool.

Tlie Legislature also removed a provision
of the 1993 reforms that limited how much
insurance rates could rise. Small businesses
and such Republican opponents of the 1993
reforms as Rep. Philip Dyer. R-Issaquah.
called the premium cap "government-im-
posed price fixing." Dyer, who chaired the
House Health Care Committee, business
groups, and the insurance industry said
market competition would keep rates down

Insurance companies, for lhe most pan.

istoblame

did not ask for large rate increases the past
two years.

But Quigley and Senn say it was the
pressure of the health-care reforms that kept
rates low and that now. with the pressure
lifted, insurance rates arc skyrocketing.

"The insurance industry was working to
defeat the reforms, saying let the free market
work. Now they turn around and give people
the whammy." said Sen. Rosa Franklin, D-
Tacoma. whose district encompasses many
of the 20,000 people affected by Pierce
County Medical’s rate increase. Franklin
wants insurance companies to explain them-
selves Friday at a meeting of tlie Senate
Health and Long-term Care Committee.

Dyer, though, said the rate increases are
the cost ofopening insurance to more people.
Spreading the cost to small businesses would
discourage them from insuring their employ-
ees. he uwW
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MURPHY L. CLARK

2Mi5i)l-.NALL sum: 24 IM. : (907) 274-0057
AN( HIOKACi:. AK 9950.1 "AX: (907) 274 -1wl9

ATICJUSt 25, 1995

Mr. Joe Ambrose

Chiel of Staff, Sen. Robin Taylor
J52 Front Street

Ketch "kan, AK 99901

Re: Tho Narrows Alaska Supren Court Brief
Enclosed are the 1lirst 58 pages of the captioned subject
being sent to you as in accordance with Mi. Clark"s

instructions.

Very truly yours,
LAW OFFICES OF MtJRt"HY L. CLARK

Nancy Korling



DIMISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-Jf>? or

FAX CM)?),1AS-202V 1311SeunnlStreet. Suite VHV
Mull Stun 3101 B Junt mi. Alaska 99NOI-211IS

M KMOKANI)UM September 11.1095

SUBJECT: Punitive damage awards (Work Order No. 9-LS1256)

TO: Senator Robin Taylor

Attn: Joe
r/y
FROM: Michael F. Ford , 1 '/ *

Legislative Counsel

You have asked for a review of Alaska Supreme Court opinions in which the court has
examined punitive damage awards. The follow ing are those eases since the Strum. Ruger
& ( 0. decision in which the court has reviewed this issue. In general, the lower court awards
of punitive damages have been upheld.

L Clary Ins. Agcy. v. Doyle - 620 P.2d 194 (AK 1980). In this case an award of $190,000
in punitive damages was upheld. There were no compensatory damages, but the plaintiff
was successful in requiring the defendant to act us insurer for the plaintiff in a worker's
compensation case.

2. Ben l.ontond. Inc. v. Campbell - 691 P.2d 1042 (AK 1984). In this case the plaintiffwas
awarded $13,000 in compensatory damages and $50,000 in punitive damages. The court
upheld both awards and specifically mentioned that the ratio between punitive and
compensatory damages of 2.38:1 was reasonable.

1. AK. Village. Inc. v. Smalley - 720 \2d 945 (AK 198(»). In this case the court upheld
awards of $235,000 in compensatory and $550,000 in punitive damages. Again the court
found that a reasonable relationship existed between the two awards.

4. Pletnikoll v. Johnson - 765 P.2d 973 (AK 1988). In thiscase the court reversed an award
0fS1.000.000 in punitive damages. |he reversal was required because the Supreme Court
also reversed on the underlying issue of liability. In reversing the lower court the Supreme
Court concluded that because the issue o f punitive damages was intertwined with the issue
of liability, reversal on the punitive damage award was also required.



Senator Robin Taylor
September 11, 1995
I'age 2

I hese are the only cases | found in which the issue of the award of punitive damages was an
issue. As you are probably aware, there may be quite a few more cases in which the award
of punitive damages is reduced by the trial judge and not by the appellate court.

Please contact me if you have further questions.

MI-TMmb
95-254.1mb



08-17-1995 12:10PM FPOT1 POBIN L. TAYLOP TO joe PMT

LATE: AUGUST 14, 1995

TO: T1IK HONORABLE ROBIN TAYTOR
CHAIRMAN, JUDICIARY COMMITTEE

1KOM: CATHY CRAWFORD Ay s V /

ASSOCIATE BROKER £

0

PHONE : 789-5099
PAXI 789-0054
KE. - PUBLIC HEARINGS ON TORT REFORM, HB 158
Thin itinco is regarding tho above HH 158. I have not road tho bill,
but have hoard non® of tho 1input. T certainly do agree that wo
need to have changes nrnde.
I, personally, on in danger of having *y real <catato license
cunpendnd for throe months. Th« reason was tho lending institution
relied on nn engineern phone call regarding a report he made to her
and turned down 0 loan; Lhu Buyer relied on tho lending
institution®s wuuggeotion. HOWEVER, when we gave testimony the

engineer testified that he did not like the Seller and wanted to
sour the deal so he lied to the lending inotitution.

Our attorney has the engineer"s statements tapod 1in his deposition
and alro when he was testifying at the hearing. When the
cojaalsrion not, those factG were disregarded, and although 1 was
trying to connuiraate this transaction 1in a happy ending, this ic
what 1 an facing.

Thin ia the sort of thin, that happens to real estate people. The
Good Lord knows that thero are enough things that can go wrong, and
vo certeinly do not nood any holp from other people. As far as |1

am concerned, thic w*u a frivolous law-suite and should nnwr have
even been brought to a hedi ing when the Peal Estate Commission knew
in advance that tho Engineer lied to make the do»l fell through.

Tt you are Intnrestod 1in learning more about this case, | will be
glad to talk with you. These sorts of things goes on all the tiau,
but it seenw that thtxe 1iu nothing that real estate pooplo can do
to protect ourselves. If we do something wrong, then we ohould
answer ror it.. But the frivolity, vondictivnnr.s of persona surely
doM« maker it a hardship for uu.

I therefore an urging this HB iss to be passed. Even if 1t cannot
protect no, it surely will protect other snail business.

Thank you for letting no speak my wind.

cc: rhyea Shaub, State olrector

TOT*. P oi
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INTRODUCTION

In 4laska. certain groups recognize that they would pront ir our |urv system or damages
rorcA:lwrongs (torts) were significantly limited. Their solution istwo pronged Keep victims
out or court, by locking the courtroom doors or by making claims too risky, Handout: the mry

so that it cannot award mil compensation. Naturally, it is necessary to lustity this solution in

noble sounding policy goals

House Siil 155 begins with a statement or high sounding coals, and then slashes awav
at the ;ur\ s\ -tern Eterv section takes trom the victim, and to the wrongdoer, in :hi-
~ense House ?i!l 155 could be termed the *Wrongdoer s Reiie: Act or 1007

This report will briefly examine the erroneous premises behind the legislative findings
anu goals :n rection One or the bill. Then, each infringement on our jury system will be anaivzed
in pijin English. so thar the proposed transter or rights, power and monev :rom the victims

to the wrongdoers can be more cleariv seen tor what it is



SECTION 1
LEGISLATIVE FINDINGS

A THE JURY SYSTEM AND VICTIMS NEED STILL MORE OF THE LEGISLATIVE
LASH, FOR THE GOOD OF SOCIETY.

Implicit throughout this 'findings and purposes section- is the premise that the transfer

at pou er trom victims to those accused or wrongdoing which has- occurred in Alaska over the

past imerf. rive j’ears does not ¢o tar enough. What rollow? is a synoysis ot tort reform

already on the books

1 Doctors accused or medical malpractice are entitled to an immediate -lav ot discov erv
again '*hem iiiey proceec. to a hearing before their professional colleagues. The opinion or
these colleagues :s admissible in evidence at trial. A.S 0° 55536 There :s no requirement or
impartiality; members ot the panel may be rabidly opposed to injury claims indeed, one
panel recently refused to tind an orthopedic surgeon guilty or medical malpractice tor
oerrorming a surgerv on his ratients wrong knee

- In medicai malpractice litigation, the court may order periodic pavment ot the
udgment A.S 0U55 54S

’ nvsuits may not be brought tor injury, death, or property damage caused bv
construction detects more than tirteen years oid. A.S. 09 10.055

Punitive damages may only be awarded upon proof bv dear and convincing
e\ idence. a higher than normal standard. 0° 1" 020

Wromgdoers m Alaska @& #ot jointly lledle ££.¢.07 £7.080¥V Thiisvls 4 very
‘ignincant change in the taw which puts Alaska in a distinct minority ot American tynsdittions
.his law ended what is poouiarlv known as "deep pocket* liability, and puts the Fisk ot
insolvency bv one of several wrongdoers on the victim aione

n Non-economic damages art limited toS300.0CO. except in cases ot disngurement
3r severe physical impairment. A5 0° 17010

Damage awards are reduced by collateral benents not subiect to subrogation
pavback to the victim s insurer). A5 0~ 17010

Municipalities are not liable tor negligent failure in conducting saretv inspections

AS 09 b3 070



0 Social host? are never liable tor turnishing liquor to other aduiH A.S 04.21.020

3ar and liquor 'tore owners are not liable tor sales to minor? made in good faith
reliance on identification, criminal negligence must be shown. A.S 04.21 020. 052.

1 Bars and liquor stores are not liable tor selling to drunks or allowing them to
remain on premises, unless criminal negligence is proven. A.S. 04.16.050

12 Ski merators are not liable for ski accidents caused bv the inherent risk: ot
?kiinc  AS 7545 0X0.

13 The State is not liable tor its oil spill response absent gro?? negligence. AS
08 I"d

o4 Il )p1llcontractor? are not liable tor proper:’, damage ab-ent gross negligence,

No damages car. be awarded to a person iniured while in the commission & a
telonv A'S 0U-5210

lo An iwner is not liable tor death or iniurv occurring on unimproved iand
¥>n5 200

;. Real estate agents are not liable for mistaken information they innocently pass
on to buyers AS 09 05 230

IS Members or non-pront boards are immune tor their torts. .AS 0Qo5 170.

19 Aperson rendering emergency aid cannot be sued. AS 09 65 90.

unsatisfied with these special protections tor negligent actors, the dratters ot House Bill
158 'eek turner erosion ot our jury system.

3. THE SKY IS FALLING: INSURANCE.

Also tmpiicst in the legislative nndings is the notion that society races an intolerable
insurance crisis .nsurance .s now generally available and well priced. 'Deborah Ballen. Vice
Bresiaent. American Insurance Association, testimony before L S. Senate Subcommittee. April
a ;he real cause ot the ‘insurance crisis ot the '9S0‘s was the insurance industry's

reliance on flawed investment strategies based on the high interest rates or the late 1°70°>



See The Manufactured Cnsi> Liability insurance Companies Have Created a Cn>i> and
Dumped It On You\ T.T,-nmev Repm't- August lu-Sv). \, tably, the State ot Alaska |otned
nineteen other states in an antitrust case against various insurance companies tor manipulating
the market to artificially restrict coverage in select areas.

The maior insurance probiem acing Alaskans is the high price or insurance coverage
tor obstetrical practitioners in rural communities This problem can oniv be solved bv
addressing it head on it cannot be solved by tinkering witn the tort svstem in general, and
hoping that :ne effects =ill eventually trickle down to bush doctors who deliver babies To
date, the medical community and the legislature have shou u no interest in specific solutions
proposed by euner consumer groups or trial lawvers

C. THE SKY IS FALLING: MEDICAL MALPRACTICE

Also implicit in the legislative findings is the belief that societyhealth tare concerns
can be resolved by restricting medical malpractice lawsuits ?a::e.ots ha\ e rights that politicians
should not restrict. It the legislature truly had the interests u uatsents and doctors at heart, it
would work to reduce medical iniurie through well proven risk management principles,

rather than reducing compensation.

Every year, medical negligence iniures hundreds ot thousands or Americans. A recent
Harvard University study round that in New York alone, medical negligence causes rrom
seven thousand to twenty nine thousand deaths annually. New England foumai or Medicine.
Vol. 325. No 4. uly 25. i00l. ARar.d Corporation study round that between twelve to twe.ntv
seven per cent or patient deaths cotiki have been prevented absent sub-standard medical
care  VnnaN internal Medicine Vol. 10°. No. 7. October 1 i°8S.

Notwitnstandinu this pubiic health epidemic, tew malpractice victims sue. and rewer
-till recover. ..te Haream study concluded that fewer than two rercent rmedtcai malpractice
victims tlie -uit Most or *hose claimants do not succeed. Acomprehensive 1°°4 study ot
medical malpractice turv verdicts reveals that patients win rewer than one third or the cases

which goto trui USA Today, citing Jurv Verdict Research 5tudv. 4 4 @ The rate or medical



malpractice claims has 'Nteadily declined ' since 1°S5 Consumer Reports lulv 1IK2. 'The
price or medical malpractice and prore?*ional liability [insurance] coverage tor health care
organizations remains stable and capacity is plentiful” Business Insurance.3 28. 94.

Incredibly, Alaska does not require that doctors be insured. Providence Hospital in
Anchorage is one or the tew maior hospttais in the United States which permit physicians to
practice without insurance

In Alaska, itines are extraordinarily solicitous ot phvsicians It the case is not -0
overpowering that it settles out or court, :cwill almost certatnlv be lost before the jurv. Alaskan
juries hcHe round tor the claimant and against a doctor fewer than a dozen times in the thir:\
five years since statehood.

A recent Duke University study or 2.000 medical maipractice cases m North Carolina
reveals a median award or onlv S3b,500 The Atlanta Constitution. 2 | 93. Astudv bv the
American College of Physicians round that unjustified maipractice awards are ‘'uncommon
AnnaN .n internal Medicine, \ol. 117, No A 1992.

The total elimination or ail medical malpractice claims would save Americans less
than one per cent ot health care costs. Department of Health and Human Services, Ottice ot
the . *uary On average. per-physictan premiums are less than cour per cent or practice
receipts. Meoian Economics November 4. 1991. The average cost per maipractice claim 'tor
most health care organizations' has decreased in recent years Business Insurance.3 2S %4
When Alaskan phvsietans sold MICA, thetrown insurance company, several vears ago. each
member received a substantial payment rased on MICA's surplus.

In 1°°4 the Congressional Office or Technology Assessment released a study or
‘defensive medicine' It reveaied that a small percentage at procedures are ordered sole!’,
due to physician concern for malpractice exposure. The study concluded that 'most
malpractice* reforms are unlikely to hav e much effect on defensive medicine > OTA Study
7 21 9.

Caps on damage awards have ao discernible effect on health care costs or ductor s



m>ura.ice premium- Indiana - 3750.000 cap on damages, or California s 3250,000 cap on
non-economic damages, have not reduced health care costs in those state- Indiana's health
care cost ranking has remained identical before and arter the cap, Calirorma's has gotten
worse Families USA Foundation. 1990. IN twelve years following California's enactment ot
tlie cap. medical malpractice premiums in that state rose 191%.

State medical associations are notoriously lax ir. policing their own profession to
-ancrion or remove repetitively negligent physicians. Because or the tort svstem, Alaskans
receiv e better medical care "It is sad but true that many physicians practice more carerullv
than they did in the past because they have on eye on the potential litigant...Ir the courts and
insurance companies and the tear or malpractice become the most important iiscipiinarv
weayon m medicine—distasteful as the idea may be to piwsicians—so be it' Derbyshire.
Maipractice. Medical Discipline and the Public', 1° hU-cntal Practice 10° 216 (1984). See
abo Schwartz and Komesar, "Doctors, Damages and Deterrence: An Economic View or Medical
Maipractice 2°S V-u- Fneiand fournai or Medicine 12S2 1978).

.OCKING THE COURTHOUSE DOORS
SECTIONS 2-3
HOUSE BILL 158

House Biii 158 locks the courthouse door to many innocent victims ot wrongful conduct,
betore they ever have a chance to rile a claim. For example, if j homeowner builds a deck
without a railing, and a child tails orf more than eight years later, the child cannot sue. Ir the
root or \nchcrage'* Performing Arts Center collapsed during a perrormance. the age of that
buiiding would immunize ail architect, and contractors Ahigh voltage line installed contrary
to standards: abandoned blasting caps or dynamite at a mine: a will negligently dratted bv a
lawyer: such negligence will go unpunished ir it escapes discovery or does not cause harm
within eight years \ lottery would control the nehts ot Alaskans: the losers .vouid be locked
out or the courtroom. The Alaska Supreme Court says, "it is profoundly unrair to deprive a
litigant or his right to bring a lawsuit before he has anv reasonable opportunity to do so’

Knnebuth v BelLHeiicnpter International. 0" P2d 143. 147 (Ak. 1°H4). During the Hickei



uiministiation, the Office or the Attorney General studied tho predecessor to House Bill 15
and conceded, 'Tine Alaska Mipreme Court tvould probablv find tho proposed statute or
repose invalid under ?everal alternative provisions ot the Alaska Constitution...we believe
that tlie proposed statute ot repose establishes distinctions between classes ot people :n a wav
that is nor :ustifiable under the equal protection clause ”

Section 5 or the bill locks children out or the courthouse \'ow. the statute ot limitations
does nor commence until children turn eighteen. House Bill i5S eliminates that protection.
Section 5 provides special discriminatory treatment or babies and toddlers, it a doctor is at

au lt.
HANDCUFFING THE IURV: DAMAGE CAPS
SECTION

lur.es are the conscience ot our community The tvpical jurv includes engineers,
accountants, teachers, business people, housewives, government emplovees, and workers
furies tend :0 be quite conservative, and to hold victims to a high stanuard or proot. A
prominent aerense lawyer who advises the 'tort reform ' 'group privatelv savs that the defense
lawyer who waives jury trial ;satool. Insurance defense lawyers always insist on a iurv trial.
The notion that Alaskan iunes are incompetent and unreliable is nonsense

Large verdicts are not routine. ARand Corporation study proves that in the past quarter
century, |ur*. \erdicts have only kept pace with inflation The L S. General Accounting C .g»
has determined that large verdicts are not arbitrar.iv awarded, but rather reflect the .  nty
or iniurv ana the high cost or medical care.

Ignoring all this, the biil slap’ Alaskan juries in the face, decreeing they can t be trusted
to render :a:r verdicts. ,t does this by arbitrarily ‘capping *the amounts juries can award.
With few exceptions, verdicts tor pain, suffering, and lost eniovment or life are limited to
5300.000. 7iralyzed and severely brain injured victims are limited to $300,000.

A quadriplegic can . move his body below his neck, has lost ail bowei and bladder

control, all sexual response, and requires round the clock attendant care. It his nose itches, he



can tscratch. He can tparent hi- kids. work, travel, piay sports turn a page, or hunt. Suicuu»
thought'* are common Damages for these "non-economic' imuries to him and his family are
limited to $500,000.

Mote that the victim only gets a portion or this money, perhaps halt, because it must be
shared with others in the family who have claims for loss of consortium. The actual
quadriplegic - award tor pain and suffering, spread out over his lifetime, could easily amount
to only $5,000 ;or each year spent ;n a wretched condition.

This cap only targets those who are so seriously injured they have pain and suffering
claim? beyond $300,000. Persons suffering mild to moderate miuries are allowed full
compensation. !t is Alaskans with amputated limbs, gruesome burns, blindness, paralysis,
and debilitating brain amage who will be affected bv this harsh rule.

The cap will not lower insurance rates. Caps affect a any percentage of total insurance
oavout Most cases settle tor less than $25,000. Cases with pain and suffering damages
exceeding 5500.000 are extremely rare. Legislation which arrects only a tew innocent,
catastrophically injured Alaskans per year will bring down the rates of most people a few
pennies a year, at most. What's happening here is truly shamerul; the neediest victims are
sacrificed, without any corresponding benefit to Alaskans as a whole.

HANDCUFFING THE IURV: PUNITIVE DAMAGES
SECTIONS "-8. 23

Occasionally the conduct of a defendant is so repugnant that a jure assesses punitive
damages Under existing law. the conduct must be outrageous, and it must be proven by
clear and convincing evidence. Punitive damages are rarely awarded.

When iur:es Speak. corporate America listens. That's why defectively designed cribs
no longer strangle infants Trucks have back-up alarms. Once harmful medical devices have
been redesigned. Auto :uel systems have been strengthened. Cancer causing asbestos no
longer poisons homes, schools and workplaces Farm machinery has safety guards.

Punitive damage cases are very uncommon Acomprehensive stud® of punitive dam-



ages in products liability cases round only 355 punitive awards between 1°n? and 1990. One
quarter Were asbestos cases. Eighty per cent or the time, the manufacturer enacted a satetv
measure arter the verdict. In the much maligned MacDonald s coffee spill case, two things
happened. The judge lowered the punitive damage award to 5450,000; and MacDonald's
finally turned down the temperature or its corfee, something that 750 prior accidents and
complaint.- had not been able to accomplish.  The bill lets criminals off the hook. Now, a
driver who is high on drugs and kills meets the "outrageous'’ test, due to his reckkss indiffer-
ence to sarety. 'he bill would require prooi ot "conscious acts" bv a drunk driver, who will
claim he did not know what he was domg

The biil insults jury intelligence by capping the punitive award at the greater of 5300.000
or three :ime< compensatory damages. Some corporations protit rrom systematic small thetts
over manv thousands ot transactions Limiting punitive damages to an arbitrarv level under-
cuts their deterrent value, since reck-ess or malicious defendants might find it more cost ef-
fective to continue their bad behavior. This is precisely the decision making empioved bv the
Ford Motor Company regarding its Pmto automobile. The company determined that it avould
be cheaper to sell the defectively designed car. and risk paving damage awards to iniured
consumers, than it would be to make the car significantly safer it a cost ot 511 per car.

The conservative United States Supreme Court recently upheld a substantial punitive
award, in the millions, where the compensatory damages were 519.000 but heavv deterrence
was needed. Few other states limit punitive damages. Why should Alaskan lunes raced with
overwhelming evidence at outrageous conduct be handcuffed?

Ine bill allocates one half ot the punitive damage award to the state, with no fee thereon
to the lawyer .ms creates adisincentive to rhe plaintiff and the lawver to pursue such a case,
particularly when the compensatory damage - ire modest. Itan insurance company swindles
its insurea out ot 520.000, the most the client could recover tn punitive damages would be
5150,000 That issimply not enough to justify the nsk and expense the lawyer and diet t must

bear to pursue such a case over the course or several vears

-10-



Uln would the legislature want to limit the power or the jury to correct the conduct e r
corporations which arc pnn en guilty by clear and convincing evidence ot intentionallv mali-
cious behavior’ At a time when the legislature is raising criminal penalties to hold individu-
als accountable tor their behavior, why is reducing penalties for the malicious conduct or
roreign corporations a high priority’

INCOME TAXES
SECTION 9

I'his section commands that ive take the income taxes wh.ch a viu.im would have paid
,n »ie iiiture ir uniniured. and credit them to the wrongdoer. Congress gives iniurv victims a
break by not taxing their recoveries. The bill strips victims or this tax break, and hands it over
to wrongdoers

Most states do not deduct taxes from tuture lost income awarded by a jurg. Figuring
out tuture taxes is highly speculative. The tax code changes, as d”es the victim's tax status.
Wil he or she marry' When' How many children” Own a home’ Have an IRA’ All these
unknowns atrect tax liability. The |urv is in effect asked to till out twentv or thirty tuture tax
returns by gazing in a crystal ball.

At a time when everyone is concerned with the expense and delay of lawsuits, does it
make sense to add more ¢ mpiexity, caurt time, and jurv aggravation.’

AN ADMINISTRATIVE NIGHTMARE: PPRfQDIC PAYMENTS
SECTIONS 10-12

Cnee a lawsuit is over, it's over. The judgment is paid in a lump sum. Future lost
wages have been adjusted downward to reflect their early payment. In order to preserve the
value of his lost income award, the victim must immediate!1 invest this monev, so interest
Aiil augment .t and permit regular withdrawal to match what his salary would have been.
Similarly, .he iur\' has decided on the correct amount to pav the victim tor ruture pain and

aurfenng. The case is closed.



Rather th.ir. th* straightforward system. House Bill 158 would allou the wrongdoer
to pay the victim - tuture to--e- on the installment plan Victim and wrongdoer would be
loined tor life by ongoing payment obligations Such pavments will be expensive to adminis-
ter. and they won't accomplish anything beyond enriching outside insurance companies.

To set the payment level, the judge will guess the average inflation over the remaining
ite or the victim If the [udge guesses low, the \ictim w:il lose, because the wrongdoer will
eventually be ible to pay the victim in cheap dollars. Awrong guess could never be fixed,
and could wipe a victim out.

The flexibility and discretion a v.ctim currently possesses is eliminated. If the victim
has in expensive medical crisis, the timing and amount > payments can t be adjusted. The
bill mechanistically assumes the victim >needs are the same at age twelve and age seventy

Insurance companies are not required to post security tor their tuture payments. In-
surance companies become insolvent each year \s ot 1AS7, Executive Life had assets in the
billions and the highest possible rating Now it a bankrupt, with a trail or broken dreams
behind it. One hurricane through New Orleans, one California earthquake, could devastate
an insurance company. Why leave an \laskan jccident victim dependent tor life on the sol-
vency ot one company’

Who is the big winner here? Out of state insurance companies get to control the victim s
monev They get to invest it any wav rhev want. It's like an interest tree lo ..

COLLATERAL BENEFITS
SECTION 14

Collateral benerits are automatic payments to ar. iniured person rrom sources such a;
medical insurance, state medicaid, or workers compensation benerits. When an iniured per-
son sues, he or she makes claim tor medical biils or los: wages which might have alrejdv
been partially paid by insurers If the ;ury awards these damages, the insurers or the state ot
Alaska get paid back, so there is no double recovery by the victim This is called subrogation

Subrogation rights are included in virtually ail health insurance policies Reimbursements ot



worker-' compensation .ind medicam payments .ire required by Alaska statutes. The state
hire? an accounting rtrm to monitor its medicaiu liens

MI€ bill would cancel these repayments to insurers and the state, and instead reduce
the damages payable by wrongdoers. To provide .l benefit to proven wrongdoers, the bill
penalizes every health and workers compensation insurance carrier dome business in Alaska,
plus raids the state treasury.

Lhis ?ecfion tell? the iury about the victim's insurance, but net the wrongdoer's it w.il
increase the cost nr health and worker's compensation insurance, it-5a misgu'ded. flagrantly
unfair imposition on riie innocent in tavor or the guilty.

TURNING A TRIAL INTO ACIRCUS
SECTIONS 14-1=

The boring, technical language or :he?e sections conceals a revolution ;n how iury tri-
al? mil work. Under Current nsies, the parties to a lawsuit each have a lawver. The iurX
li?ten? to e\ eryone. and assigns percentages of rault to the piaintms and the defendants. This
legislation totally changes that, by permitting the jury to assurn tault to "empty chairs ’ per-
rons u ho have not been sued, have not defended, and are not present tn the courtroom. The
emptv chairs pay nothing, but their tault decreases the award to the victim.

-his rule change degrade? the fairness or our jury trials. For example:

victim is heavily burned in a LP-gas explosion causes bv Derendan*. She
would have survived, except ?he isa drinker and a smoker. With weakened
liver, heart and lungs, she doesn't have a chance. Victim’s husband and
.cds sue Defendant Defendant has a smart lawyer, who consumes two
momhs or court time presenting evidence against the tobacco and liquor
industries tor failure to warn victim ot health hazards. Those emptv chairs
or course do not right back. Although such cases have never prevailed tn
the United States when detended, the jury buys the argument End result
Defendant -0“0. Marlboro 30Q; Johnnie Walker jU'V Onlv Defendant pays;
scotch and cigarette don t. because they were never sued. Victim loses
oOlv or her damages



i lie nil give? defendant? e\ ery incentive to accuse peripherally involved people Repu-
tation? mil be smeared in court bv defendants, with rio chance for the person behind the
empty chair to respond. The average duration or jury trial? will increase, as the truth rind.ng
auality or those triai> degrades.

Alaskan workers will be especially disadvantaged by this change. .Vow, the workers’
compensation law gives employ :rs immunity from civil suit, and no rault can be allocated to
them ihe bill maintains employer immunity, but burdens the worker with the employer s
rault. In ¢ ery ca?e where a u orker is hurt, the defense will criticize the employer :n absentia,
alleging inadequate ?areti rules, insufficient procedural manuals, lack ot inspection and su-
perciMon, raiiure to buy modern equipment, to train employees, and the like. The employer
wlil h.ne no reason to defend :t? conduct since the employer is immune and is not obligated
to pay its -hare or the rauit. Yet. every bit or rault the jury ascribes to the absent and
unrepresented employer will directly diminish the iniured worker’s verdict.

I :ie?e provision? are the real sleepers ot the bill Wrapped in dry. technical prose is a
.auicai t.anrtormation or jury trtal?, so that. jch or the trial is about people and companies
Jehi' are net present :n the courtroom Not only victims will be hurt; taxpayers will pay tor
longer trial? .ndiuuuai? and companies will be publicly pilloried and defamed without a
".hance to respond Much of the rairr.es? built into our system as we have known it since

statehood wij,  abandoned.

A REWARD FOR STALLING
SECTION 16

Section lo oeais with a partial settlement or a case between avictim and one ot several

wrongdoers ;t is poorly dratted. It tt is interpreted to mean that a partial settlement :s

deducteu from the :urv award, and that the remaining defendant's percentage ot rault :s then
applied to that reduce.: number. :t becomes mathemati.allv impossible :or the piaintirr to

nilly recover, unless the urv rinds the remaining dejendat t 100 at rauit

Under current law. a defendant who goes :0 trialpays his percentage ot the rault as



round bv the iurv It mav be riut the muddled drafting or this section seeks to change that by
*.rediting to such a defendant any overpayment bv a -ettiinc defendant. Such a provision
allocates to victims all or the risks, and none or the benerits. or pretrial settlements. Avictim
can only break even or lose by a parttai pretriai settlement. A defendant can onlv break even
nr win bv taiiiny to settle Settlement is discouraged, no stalling is encouraged. This pro-
po- il will increase tlie cost ot .nutation by discouraging pretrial settlement.

CONFISCATION OF THE HOMES
AND SAVINGS OF VICTIMS
SECTION i:

;he current ‘Ctter ot 'udgment raie isaprocedural device to encourage pretrial settle-
ment by gr -ng a moderate reward to one who makes an otter, and atter reiection does better
u trial. House 3ill 15Sraises the staKe- exponentially by increasing the price ot misjudgment
to ir. intolerable level, tull ccsts :nd attorney tees to the person making the otter

This provision :s oreathtaking in its scope and rerocttv. Not oniy wsil the victim v\ho
loses at trial pay the defender's entire attorney tee and ill costs. Mso. the victim who wins
jj trial, but guesses wrong about the sice or tr.e verdict, will pay ;ust as it he had lost The
victim pay? u he loses, the victim pav? u he wins

Suppose an accident victim sorters a broken back, is in the hospital a long time, and
has one hundred thousand dollars in medical bills His lawyer researches other jurv verdicts,
and concludes the case is worth two hundred nttv thousand dollars The dcrendant made an
eariv otter or udgrr.ent or Silr.O00. oniv twenty rive thousand above the medical bills The
urv awards 5120.000 Now the victim must pav attorney tees and costs, which Could easilv
wipe out the entire luugment .he defendant, sreven cuiltv betore aiury, gees ?cott tree The
accuent victim is stuck with 5100.000 in medical bills he can rpay Doctors, hospitals and the
Mate it Alaska will therefore have to subsidise this benefit to the wrongdoer.

This “sample is a simple one \ case may have multiple defendants, each making an

arrer or judgment It ihe p'amtut gues?es wrong on jny ot the otters, he can be wiped out.



even ir he win? the case Or the defendants may suddenly accuse a nor-party ot rault. and
im alldate the assumption- on winch a plaintitr earlier rejected an otter ot judgment.

5uch a system would further erode personal responsibility in Alaska, because it would
rorce iniured citizens to back down rrom holding wrongdoers fullv accountable Victims
would choose between accepting a low otter and the risk ot financial rum Winning a trial'S
never guaranteed, much le?- recovering a particular sum rrom a particular defendant out of
many defendants and non-party piayers This section cives excessive leverage to insurance
companies ro undercompensate iniured Maskans The result: middle clas- plaintirts will be
forced ro accept an insurance company - lowball otter. Who among us would his home
and lire saving™* betting on a lawyer - prescience regarding the exact size or a ury award rrom

each defendant and each emptv chair' This is one or rhe most anti-victim sections or House

Bill 155

MORE REWARD FOR STALLING
SECTIONS 13-19

Currently a wrongdoer pays 105re annual interest rrom the rime he receives notice ot
-uir. until rhe iurv decides rhe case This is :air. because rhe wrongdoer has held money due
rhe victim tor several years, and has been abie to invest it

The bill would eliminate most or rhis duty to pav interest. First, it would exempt most

ot the eudgment. the future part, mom any interest at all. Secondly, itwould cut the remaining

interest ro rhe federal discount rate pius 3T Insurance companies are businesses who play

hardball * *hey can make money by delavine settlement, they will do so This section gjives
them ever.* incentive to delay

The State ot Alaska charges tax deadbeats a mimmum or 11 * When rhe prcjudgment
interest rate is eliminated tor some damages and lowered tor other damages .nsurance com-
panies are .n ettect given a low interest loan tor as lone as they can ?tall the proceedings It

?nouldn : be allowed



