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A M E N D M E N T  

S e c t i o n  2 .  S t a t u t e  o f  R e p o s e  

P a g o  4 ,  l i n o  3 a f t e r  " i n t o n d o d " :

I n s e r t  " u n l e s s  o t h e r w i s e  p r o v i d o d  b y  c o n t r a c t "

repose.5



A M E N D M E N T

B o c t i o n  4 .  O t a t u t o  o f  L i m i t a t i o n s  

P a g o  4 ,  a f t e r  l i n o  2 0 :

A d d  a  n o w  s u b s e c t i o n :

" ( c )  W i t h  r e s p e c t  t o  a c t i o n s  f o r  p e r s o n a l  i n j u r y  s u f f e r o d  b y  
a c h i l d ,  t h i s  s t a t u t e  s h a l l  b o  t o l l e d  d u r i n g  t h o  p e r i o d  o f  
m i n o r i t y  d e s c r i b e d  i n  A B  0 9 . 1 0 . 1 4 0 ( a ) . "

s t a t u t e . 1



A M E N D M E N T  

S e c t i o n  4. S t a t u t e  o f  L i m i t a t i o n s  

P a g e  4 ,  l i n e  2 0 :

F o l l o w i n g  " l a w "

I n s e r t  " o r  t o  a  c l a i m  a g a i n s t  a  t h i r d - p a r t y  d e f e n d a n t  t o  
a s s e s s  a  p e r c e n t a g e  o f  f a u l t . "

s t a t u t e . 2



S e c t i o n  4 .  S t a t u t e  o f  

P a g o  4 ,  l i n e  1 9 :  

D e l e t e  " s h o r t e r "  

I n s e r t  " l o n g e r "

s t a t u t e . 3

L i m i t a t i o n s

A M E N D M E N T



A M E N D M E N  

S e c t i o n  4 .  S t a t u t e  o f  L i m i t a t i o n s  

P a g e  4 ,  l i n e s  1 9  t h r o u g h  2 0 :

D e l e t e  a l l  m a t e r i a l .

s t a t u t e . 4



A M E N D M E N T

S e c t i o n  5 .  N o n e c o n o m i c  D a m a g e s

p a g e  5 ,  l i n e  2 5  f o l l o w i n g  " s e c t i o n " :

I n s e r t  " ^ u n l e s s  a s  a  r e s u l t  o f  o n o  o r  m o r e  o f  t h o  m u l t i p l e  
i n j u r i e s  t h o  c l a i m a n t ,  o v e r  t i m e ,  i s  i n j u r e d  t o  t h e  e x t e n t  
d e s c r i b e d  i n  ( c ) ,  ( A ) ,  ( B ) ,  ( C ) ,  ( D ) ,  o r  ( E ) . "

n o n e c o n o m i c . 1



S e c t i o n  5 .  N o n e c o n o m i c  D a m a g e s  

P a g e  A ,  l i n e  3 0 :

D e l e t e  $ 3 0 0 , 0 0 0  

I n s e r t  $ 1 , 0 0 0 , 0 0 0  

P a g o  5 ,  l i n e  1 :

D e l e t e  $ 5 0 0 , 0 0 0  

I n s e r t  $ 5 , o o o , o o o  

noneconomic.2

A M E N



A M E N D M E N T

S e c t i o n s  6 a n d  7 .  P u n i t i v e  D a m a g e s

P a g e  6 ,  l i n e  12  a f t e r  " d a m a g e s 11:

I n s e r t  " I t  i s  t h o  i n t e n t i o n  o f  t h e  l e g i s l a t u r e  t h a t  r e v e n u e  
r e c e i v e d  b y  t h e  s t a t e  u n d e r  t h i f  s e c t i o n  b e  a p p r o p r i a t e d  f o r  
t h e  p u r p o s e  o f  c o n s u m e r  p r o t e c t i o n . "

p u n i t i v e . 1



A M E N D M E N T

S e c t i o n s  6 a n d  7 .  P u n i t i v e  D a m a g e s  

P a g e  6 ,  a f t e r  l i n e  8

I n s e r t  a  n e w  s u b s e c t i o n  t o  r e a d :

" ( d )  T h e  l i m i t  u n d e r  ( b )  o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  
p u n i t i v e  d a m a g e s  a w a r d e d  b y  a  c o u r t  o r  j u r y  a g a i n s t  a  
c o r p o r a t i o n  w h i c h ,  w h e n  t h e  o u t r a g e o u s  c o n d u c t  o c c u r r e d ,  p a i d  
t h e  c h i e f  e x e c u t i v e  o f f i c e r  m o r e  t h a n  o n e  m i l l i o n  d o l l a r s  p e r  
y e a r  i n  s a l a r y . "

p u n i t i v e . 2



A  M  E  N  D  H  E  

S e c t i o n s  6 a n d  7 .  P u n i t i v e  D a m a g e s  

P a g e  6 ,  l i n e  9 :

D e l e t e  a l l  o f  s u b s e c t i o n  ( d ) .  

p u n i t i v e . 3



A M E N D M E N T

S e c t i o n s  6 a n d  7 .  P u n i t i v e  D a m a g e s  

P a g e  6 ,  a f t e r  l i n e  12

A d d  a  n e w  s u b s e c t i o n :

"  ( e )  T h e  l i m i t  u n d e r  ( b )  o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  
p u n i t i v e  d a m a g e s  a w a r d e d  a g a i n s t  a  p e r s o n  w h o  p r o f i t e d  
f i n a n c i a l l y  f r o m  t h e  b a d  a c t s  d e s c r i b e d  i n  A S  0 9 . 1 7 . 0 2 0 ?  i n  
w h i c h  c a s e ,  p u n i t i v e  d a m a g e s  s h a l l  n o t  e x c e e d  t h r e e  t i m e 3  t h e  
a m o u n t  o f  t h e  p r o f i t  m a d e  o r  r e a s o n a b l y  e s t i m a t e d  t o  b e  m a d e  
f r o m  t h e  b a d  a c t s ,  o r  $ 3 0 0 , 0 0 0 0  w h i c h e v e r  i s  g r e a t e r . "

p u n i t i v e . 4



A M E N D M E N T

S e c t i o n s  6 a n d  7 .  " u n i t i v e  D a m a g e s  

P a g e  6 ,  a f t e r  l i n e  12

I n s e r t  a  n e w  s u b s e c t i o n  t o  r e a d :

M ( o )  T h e  l i m i t  u n d e r  ( b )  o f  t h i s  s e c t i o n  d o e s  n o t  a p p l y  t o  
p u n i t i v e  d a m a g e s  a w a r d e d  b y  a  c o u r t  o r  j u r y  a g a i n s t  a  
d e f e n d a n t  i f  t h e  c o u r t  o r  j u r y  d e t e r m i n e s  t h a t  t h e  o u t r a g e o u s  
c o n d u c t  i n v o l v e d  a n  o b v i o u s l y  h i g h  r i s k  o f  s e r i o u s  b o d i l y  
i n j u r y  t o  a  p e r s o n . "

p u n i t i v e . 5



A M E N D M E N T

S e c t i o n s  6 a n d  7 .  P u n i t i v o  D a m a g e s  

P a g e  6 ,  l i n e s  9 t h r o u g h  12 

D e l e t e  a l l  m a t e r i a l .

I n s e r t :  " I n  a  c i v i l  a c t i o n  i n  w h i c h  p u n i t i v e  d a m a g e s  a r e
p l e a d ,  t h e  c l a i m a n t  3 h a l l  f i l e  w i t h  t h e  c o u r t  a n d  s e r v o  o n  t h o  
A t t o r n e y  G e n e r a l ,  w i t h i n  6 0  d a y s ,  a  N o t i c e  o f  C l a i m  o f  
P u n i t i v e  D a m a g e s .  T h e  A t t o r n e y  G e n e r a l  s h a l l  f i l e  a  n o t i c o  o f  
e l e c t i o n  o r  r e j e c t i o n  t o  j o i n  t h e  p u n i t i v o  d a m a g e  c l a i m  w i t h i n  
1 2 0  d a y 3 .  I f  t h e  S t a t e  j o i n s  t h e  c l a i m  t h o  c o u r t  3 h a l l  
r e q u i r e  t h a t  o n e - h a l f  o f  a n y  p u n i t i v e  d a m a g e s  a w a r d  b o  
d e p o s i t e d  i n t o  t h o  g e n e r a l  f u n d  o f  t h e  S t a t e .  I f  t h o  S t a t e  
j o i n s  t h e  p u n i t i v e  d a m a g e s  c l a i m ,  a n d  t h o  c l a i m a n t  i s  n o t  t h o  
p r e v a i l i n g  p a r t y ,  t h e n  t h o  S t a t e  s h a l l  p a y  o n e - h a l f  o f  t h e  
c o s t s  a n d  a t t o r n e y  f e e s  a w a r d e d  a g a i n s t  t h e  c l a i m a n t . "

p u n i t i v e . 6



A M E N D M E N T  

S e c t i o n s  6 a n d  7 .  P u n i t i v e  D a m a g e s  

P a g e  6 ,  l i n e  6

D e l e t e  " f e l o n y "

I n s e r t  " c r i m e "  

p u n i t i v e . 7



A M E N D M E N T

S e c t i o n s  6 a n d  7 .  P u n i t i v e  D a m a g e s  

P a g e  6 ,  l i n e s  1 t h r o u g h  3

D e l e t e  a l l  o f  s u b s e c t i o n  ( b ) .

I n s e r t  a  n e w  s u b s e c t i o n  t o  r o a d :

" ( b )  T h e  a m o u n t  o f  p u n i t i v e  d a m a g e s  a w a r d e d  b y  a  c o u r t  o r  
j u r y  u n d e r  ( a )  o f  t n i s  s e c t i o n  s h a l l  b e  b a s e d  o n  t h o  
i n d i v i d u a l  f a c t s  a n d  e v i d e n c e  p r e s e n t e d  t o  t h o  c o u r t  a n d  s h a l l  
b e  s u f f i c i e n t  t o  d e t e r  w r o n g d o i n g  a n d  t o  p r o t e c t  t h o  p u b l i c  
i n t e r e s t . "

p u n i t i v e . 3



A M E N D M E N T  

S e c t i o n  1 3 .  O f f e r s  o f  J u d g m o n t  

P a g e  8 ,  l i n o  3 1  a f t e r  " J U D G M E N T " :

I n s e r t  " ( a ) "

P a g e  9 ,  f o l l o w i n g  l i n e  2 0 :

I n s o r t  a  n e w  s u b s e c t i o n  t o  r e a d :

" ( b )  T h i s  s e c t i o n  d o o s  n o t  a p p l y  i f  t h o  o f f e r e e  o r  t h o  r e a l  
p a r t y  i n  i n t e r e s t  i s  a  m i n o r . "

o f f e r . 1



A M E N D M E N T  

S e c t i o n  1 3 .  O f f e r a  o f  J u d g m o n t  

P a g e  0 ,  l i n e  3 1  a f t e r  " J U D G M E N T "

I n s e r t  " ( a ) "

P a g e  9 ,  l i n o  1 3 ,  i n s e r t  a  n e w  s u b s e c t i o n  t o  r o a d :

" ( b )  T h i s  s e c t i o n  d o e 3  n o t  a p p l y  i f  t h e  o f f e r e e  i s  s i x t y  f i v o  
o r  o v o r ,  a n d  a p p l i c a t i o n  o f  t h o  o f f e r  o f  j u d g m o n t  r u l o  w o u l d  
b a n k r u p t  t h e  o f f o r o o . "

o f f e r . 2



A M E N D M E N T  

S e c t i o n  1 3 .  O f f e r s  o f  J u d g m o n t  

P a g o  9 ,  f o l l o w i n g  l i n o  2 0

I n s o r t  a  n o w  s u b s e c t i o n  t o  r e a d :

" (  ) T h i s  s e c t i o n  d o e s  n o t  a p p l y  i f  t h o  a t t o r n e y  f e e s  o f  t h e  
o f f e r o r  a r c  b e i n g  p a i d  b y  a n  i n s u r a n c e  c o m p a n y . "

offer.3



A M E N D M E N T  

S o c t i o n  1 3 .  O f f o r s  o f  J u d g m o n t  

P a g e  8 ,  f o l l o w i n g  " J U D G M E N T " :

I n s o r t  a  n o w  s u b s e c t i o n :

" ( a ) "

P a g o  9 ,  f o l l o w i n g  l i n o  2 0 :

I n s e r t  a  n o w  s u b s e c t i o n :

" ( b )  A  p a r t y ' s  p r i n c i p a l  r e s i d e n c e  i s  e x e m p t  f r o m  e x e c u t i o n  
u n d o r  a  j u d g m o n t  f o r  c o s t s  a n d  a t t o r n e y ' s  f e e s  i s s u e d  u n d e r  
t h i s  s o c t i o n . "

offer.4



A M E N D M E N T

S e c t i o n  1 3 .  O f f e r s  o f  J u d g m o n t  

P a g o  9 ,  l i n o  13

I n s e r t  " T h i s  p r o v i s i o n  s h a l l  n o t  a p p l y  i n  t h o  o v o n t  t h a t  t h e  
c o u r t  r u l o s  t h a t  t h o  r o j o c t i o n  o f  t h o  o f f e r  w a s  r e a s o n a b l e ,  
g i v e n  t h e  i n f o r m a t i o n  a v a i l a b l e  t o  t h e  r e j e c t i n g  p a r t y  a t  t h e  
t i m e  o f  t h e  r o j o c t i o n . "

o f f o r .5



A M E N D M E N T  

S o c t i o n  1 3 .  O f f e r s  o f  J u d g m o n t  

P a g o  9 ,  l i n e  10

d o l o t o  " a t  l e a s t  f i v e  p e r c e n t  l o s s "  

i n s e r t  " n o t  s u b s t a n t i a l l y  m o r e "  

o f  f o r . 6



3 e c t i o n  1 3 .  O f f e r s  o f  J u d g m e n t

P a g e  9 ,  l i n e  10

d e l e t e  " a t  l e a s t  f i v e  p e r c e n t  l e s 3 "

i n s e r t  " n o t  s u b s t a n t i a l l y  m o r e "

P a g e  9 ,  l i n e  1 3 ,  a f t e r  " m a d e "

i n s e r t  " I n  t h i s  s o c t i o n  " s u b s t a n t i a l l y "  m e a n s  a n  a m o u n t  n o t  
l e s 3  t h a n  2 0 %  o f  t h e  o f f e r  n o t  a c c e p t e d . "

A M E N D M E N T

o f f e r . 7
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A t e s J u u & w r i  S y s i o m  
Fiscal Analysis

CSHB 158 (Fin) am proposes numerous changes to that portion of tho civil justice systom which deals 
with personal injury and property damage. These changes aro primarily intendod to redistribute costs 
and risks associated with personal injury and property damage.

Tho Alaska Court System provides tho primary forum in this state for tho resolution of tort claims. Tho 
fiscal impact of tho majority of theso changes will bo noutral or is impossible to reasonably predict. 
Howovor, at least one of tho proposed changes will havo tho offect of increasing tho costs to tho state 
of administering tho tort system.

CSHB 158 (Fm) am repeals and reenacts AS 09.17.070, relating to collateral benefits. This amendment 
essentially provides that the amount which a defendant owes to a plaintiff will bo reduced by whatever 
insurance benefits or other benefits the plaintiff has already received as compensation. Implementation 
will require extra trial time, in ordor for the jury to hear testimony regarding the types of coverage which 
might bo involved, tho amounts paid, and determining which paymonts may be offset. Tho current 
statute relating to collateral benefits is substantially less complex. Moreover, at tho present time only 
the judgo hears tho testimony, and then only if the jury has returned a verdict for tho plaintiff. Tho 
proposed system is thus less officient and results in longer trials and more jury costs.

CSHB 158 (Fin) am can bo oxpoctcd to save some judicial costs by reducing the motion practico 
currently engaged in on issues which were not clearly resolved the last time tort laws were amended. 
The amount of savings is speculative, and this note assumes that it is offset by the longer trials and 
increased appeals that will result until tho supreme court resolves issues created by the procedural and 
substantive changes mado by CSHB 158 (Fin) am. In this regard, note that several of the pro tort 
reform attorneys who testified in favor of HB 292 last session conceded that that bill would result in 
increased litigation for a period of years, until all the legal issues were resolved by appeals to the 
supremo court. One of these attornuys estimated tho poriod of increased litigation at five to seven 
years.

This fiscal noto makes the following assumptions:

In suporior court in FY 94, there were 875 tort cases filed. Approximately 38 tort trials were hold, with 
approximately 50 percent returning a verdict for plaintiff: there wero approximately 47 tort cases 
decided by summary judgment, with all returning a verdict for the defendant: and there were
approximately 38 default judgments entered, with all entered for the plaintiff. Determining collateral 
benefits will average one-half day of court time, including jury time. Time spent is discounted b" two- 
thirds in default cases.

In district court in FY 94, there were 532 tort cases filed (other than small claims). Approximately 21 
tort trials wero held: approximately 26 tort cases wero decided by summary judgment; and 
approximately 71 default judgmonts wero entered. Because of tho lower dollar value of cases, not as 
much timo wnl bo invested by litigants m determining collateral benefits; it is assumed that onohalf as 
much court time will bo used. District court jury costs aro also lets, because half as many jurors are 
used.

Pago 2 of  3



Alaska Court Svstom 
Fiscal Analysis 
CSHB 158 (FIN) AM

Personal Services
Position Salary Benofils Total

Pro Tem Judge, fully vested. Anchorage, PPT, 1 month S2.013 $1,028 $3,041

Contractual Services

Jury Foes 7,925
Superior Court-

38 -  1/2 day length collateral benefit hearings with 13
jurors at $12.50 a hall day (from trials) 6,175

District Court-
20 -  1/2 day length collateral benefit hearings wiih 7
jurors at $12.50 a half day (from trials) 1.750

Estimated Total Cost $10,966

Pago 3 ot 3



Memo

T o : Leg i s l ators
F rom : Alaskans for Liability Reform
D a t e :  A p r i l  9 , 1 9 9 6

Enclosed is a copy of a report we received <>n Punitive 
Damages.

I ' l  I | t . ,  _V|l/.">

('/I?! V.l IhVi
VO IV/. I <t

r e c f i v f o  

APR 15  1996
flns'd__



Pa c t  ̂
RESEARCH 

INSTITUTE'
x TOR PUBLIC POLIO'

Tlie Role of Punitive Damages in C iv il 
Litigation: New Evidence from Lawsuit Filings

By Steven Hayward*

HIGHLIGHTS:

• This study offers new data on the frequency and the 
effects of punitive damages, based on a detailed review 
of more than 1000 lawsuits filed and concluded in San 
Francisco County Superior Court.

• Punitive damages are demanded in 27 percent of all 
cases where they are conceivably recoverable.

• Lawsuit filing data show  that business and 
government defendants arc four times as likfcly as an 
individual defendant to face a lawsuit that demands 
punitive damages.

• Lawsuits that include punitive damage demands 
take one-third longer to resolve than suits without 
these demands. Tire average lawsuit in our 1000 case 
sample took 15 months to resolve; cases with punitive 
damage demands took an average of 21 months to 
resolve.

* Sloven H ayw ard  is vice president,  rese arch lor the 
Pacific Research Institute William S. Loughman, an 
attorney an d  senior fellow in legal studies for tho Pacific 
Research Institute, conducted the research into lawsuit 
filings



• Punitive dam age demands play a significant role in the out-of-court 
settlem ent process, where the vast majority of lawsuits are settled. 
Punitive dam age demands tilt the playing field in favor of dem anding  
parties, and  increase out-of-court settlement amounts.

• S tudies of punitive damage jury verdicts have been in terpreted lo 
suggest that the risk of receiving an adverse punitive dam age 
judgm ent is remote. Closer scrutiny of the data, wc argue, will show 
that the probability  of punitive damage awards is vastly understated  by 
these studies , in part because the data have been im properly  qualified.

Introduction

The controversy over punitive damages in civil litigation has centered 
around the number of punitive damage awards, and the dollar amounts of 
such awards. Comprehensive data on this issue are scarce because there is no 
complete statistical database of trial verdicts. However, we believe that 
the focus of research on the number of punitive damage verdicts is misplaced 
to some extent. Focusing only on trial verdicts understates the scope and 
nature of the problem because the overwhelming majority of all lawsuits are 
resolved out of court. According to surveys of lawsuits, less than 2 percent of 
all cases go to trial. Looking only at the 2 percent of cases that reach a jury is 
like looking only at the visible tip of a large iceberg: it ignores the larger 
unseen part below the water line that may do more harm. Thus, to argue that 
punitive damage awards arc rare is to miss an obvious point: ju r y  verd ic ts  o f  
a n y  k in d  are rare. No one would say, however, that because jury verdicts are 
rare, lawsuits themselves are insignificant or costless. Yet this is the inference 
that has been drawn from various punitive damage studies that focus only on 
trial verdicts.1
The right question to ask about the civil litigation process is: w hat is o ccu rrin g  
in  the  o ther 98 percen t o f  cases that are resolved ou t-o f-court? Because 98 
percent of cases are resolved out of court, it is important for researchers and 
for public policy makers to understand what is going on in these cases, and 
how the legal rules, including the relative probability of punitive damages, 
affect the outcomes of the negotiation process for out-of-court settlements.
A large proportion of lawsuits today include punitive damage demands.
Because 98 percent of lawsuits are resolved out-of-court, an important 
threshold question to answer is: Do p u n itiv e  dam age dem ands in la w su it  

f i l i n g s have a s ig n ific a n t e ffect on the ou t-o f-co u rt s e ttle m e n t process?

1 For example, the recent federal Department of JuMice estimates of civil suit verdicts in  state 
Court*. diMU - ett bclmv. generated numerous newspaper headline* to the effect that "punitive 
d.im.i£ 0  .ire r.itelv a w ard ed  "



In an attempt to shed light on this question, the Pacific Research Institute 
conducted a detailed examination of more than 1000 lawsuit filings in San 
Francisco County Superior Court. We conclude that punitive damages arc 
used as a weapon to generate more favorable out-of-court settlements, 
especially against business and government defendants.

What Lawsuit Filings Data Tell Us

Most punitive damage studies focus on verdicts in the handful of cases that 
proceed to trial. There are no empirical studies that examine how often, and 
against whom, punitive damage demands are employed.
In an attempt to shed light on these issues, we have scrutinized a month's 
worth of lawsuits filed between January 2,1991 and February 1,1991 in the 
Civil Division of the California Superior Court for the County of San 
Francisco. There were 1,024 lawsuits filed in this venue during this time 
period. Our analysis seeks to determine what patterns exist with respect to 
the distribution of claims for punitive damages and statutorily mandated 
multiple damages. We reviewed each case to determine the type of case, the 
principal cause of action claimed, whether punitive damages were demanded, 
how the case was resolved, and how long it took to resolve. We picked cases 
from 1991 because over 98 percent of cases from this time period had been 
resolved, either by trial, settlement, or dismissal, so most could be traced out 
to their conclusion. (A complete description of the methodology used in 
surveying and classifying these cases is available upon request.)
The highlights of the analysis of these cases include:

'/

• 78 percent of all punitive damage demands were filed against a 
business defendant. (See Figure 1 below.)

• Government defendants face punitive demands in more than one- 
third of lawsuits filed against government agencies. (See Table 1 
below.)

• Lawsuits that include punitive damage demands take about six 
months longer to resolve than lawsuits that do not include punitive 
damage demands.

• Tlu* probability of a punitive damage award if a case proceeds to trial 
is 14 percent or higher. For business defendants, the probability is more 
than 20 percent.
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TKLĈ wONi; <007} JJ7-9JO«

LAW otnccs

o o c t *m* »t w c c t ,  a u ir c  t o *  
ANCHOMAGC. ALASKA 09501

801

FAC3IMILE COVER SHEET

T 0 : _  < ? n * ' f e r  l a y / o r ____________

F IR M :____________________________________________ ________

D A T E : S r f ^ h ^

FAX: V  k S T '  3  Cf  P H O N E :.

RE:_______  ____________________________

r

CLIENT NAME:_____________________________  CLIENT N0._

COMMENT S:________________________________ __

TOTAL NO. OF PACES (INCLUDING COVER SHEET):__________/_____________

Contact Karolynn at 277-9306 if all pages are not received.



0 5 - 0 * 1 - 1 9 9 5  0 3 = 42PM SCHNE I D B M ) ITTNAM/KELL 1 9 0 7  2TA 8 2 0 1  P . 0 3

Section 

C O LLA T EPA L  B E N E F IT S

History and Currant Law Regarding tho Collateral Source P.ule

The "Collateral Source Rulo" prevents introducing evidence about 
the injured plaintiff's right to workers' compensation banafits 
or other insurance proceeds paid for by tho injured party before 
the injury. Thu rulo was based on the principal that a wrongdoor 
is not entitled to have their liability reduced merely because 
the injured victim was fortunate enough to have received 
compensation for their injuries or expenses from a "collateral 
source" such as workers' compensation or private insurance. It 
was further assumed that the jury, if it woro to find out about 
such recoipts, would be improperly influenced in evaluating both 
liability and damages. The collateral source rule in this form 
was applied in Alaska courts 3ince before statehood, but was 
formally adopted by the Alaska supreme Court thirty years ago in 
Ridgeway, v, North star Terminal and Stevedoring _go^, 378 P.2d 647 
(Alaska 1963). The 1976 legislature changed the collateral 
source rule as applied in medical malpractice cases. Syio AS 
09.55.548. Ten years later, in 1986, the legislature adopted AS 
09.17.070 regarding collateral benefits. That bill made it 
virtually impossible for an injured victim to ever "collect 
twice" by allowing the defendant to present evidenco of 
collateral benefits rccoivod by the plaintiff that the plaintiff 
did not have to repay because of a subrogation clause. The 
plaintiff's award would be reduced if these collateral source 
benefits exceeded plaintiff's attorney's foes and costs in 
bringing the action. This statute was applicable to all cases 
other than malpractice cases and is tho current law.

How the Current Law 7Torfc3
No cases have been found whoro a plaintiff's award has been 
reduced under current law bccauso plaintiffs virtually never 
receive a "double recovery." They almost always must repay their 
insurance carriers because of "subrogation clauses" in their 
insurance contracts. Tho litigation process is almost never a 
"broak even" experience for injured victims. In a rare instance 
whoro a plaintiff obtains a double recovery, tho current law 
would make such a recovory impossible by allowing the court to 
reduce tho danago aunrd.

This legislation interferes with the riqht to contract (most 
particularly between insurance consumers and insurance companies) 
by eliminating subrogation rights.1 It places upon an injured 
victim who has e::hibitad the social responsibility and 
forethought to acquire insurance against catastrophic loos tho

The Proposed Law: Section ,$ 4 ^ 'lZ
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burden of funding the litigation, while at the same tine 
depriving the plaintiff and plaintiff's insurer of damages 
actually suffered as a result of the injury. Juries will be 
prejudiced and confused by this information. The court system 
will pay the price of prolonging virtually every trial because of 
this bill.

Hypothetical Case

John Reckless owns a semi tractor and operates it as the 
owner/operator. John has a drinking problem. John gets into his 
semi truck, gets drunk, and crashes into a vehicle operated by 
Joe Plaintiff. Joe Plaintiff i3 seriously injured and 
permanently disabled. Joe I 0 3 0 S  his job, loses h.is house because 
of his inability to make houso payments, and can no longer work 
at his occupation. Joe has, however, had the foresight to 
acquire disability and medical insurance. Joe's medical bills 
are $150,000.00, and he is receiving a disability income check as 
ho retrains for future employment.

He and his attorney will have to fight over the amount of 
probable future benefits from both the medical policy and the 
disability policy. See Subsection (a). The jury will hear that 
Joe has received a good deal of money and may thus be confused 
about whether or not he is entitled to more and the extent and 
nature of his injuries. Unfairly, the jury won't hear about_the 
extent of Reckless' Insurance coverage.

Joe's insurance companies aren't very happy either. While they 
assumed a certain risk in insuring Joe, they have now parted with 
$150,000.00 in medical bills and th-'..sands of dollars of 
disability payments. Thoy hava no subrogation claim against 
Joo's recovery under subsection (d) of this bill.

Because tho collateral benefits are no longer recoverable, the 
potential benefit to Joo and his attorney are dramatically 
reduced. In cases where liability i3 difficult, or other aspects 
of the case make it problematic, Joo may be without recourse 
against this wrongdoer. The vrongdoer and tho wrongdoer's 
insurance company have recoived the benefit of Joe's forethought 
and cxpenso in procuring insurance whilo the public pays for a 
longer, more confusing, more expensive t r i a l .

Conclusion

The current law on collateral benefits is much more restrictive 
than rules in other atntos and completely eliminates the 
possibility of any "double recovery" by the plaintiff. Furthor 
invasions of victims' rights benefit only wrongdoers and their 
insurance companies. Thu bill is bad public policy. It injures 
innocent insurance concorns just as it harms plaintiffs. 
c:\docs\socl4.poa
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law Of n e ts

T a y l o r  a  H a n l o n , P .C . KncdamiTiglor
j i r  c a s t  tw tn t iu i/n c . su ite * »  • A n o io ru o t, a i a s m  w sw * TtttPNO fit iW7)778«?i»• fax t«or» ?>♦ii>« Jsmo. 1 I Inn lnn

May 4, 1995
Sonator Robin Taylor  
By fax : 405-3922

nDear Senator Taylor :
I j u 3 t  reviewed the c o s t  rocont t o r t  "reforra" b i l l ,  i . e .  CS FOR HOUSE BILL HO. 158 (KIN). I have boon fo l low ing i t ,  and I remain dooply concerned.
I  an a reg is te red  Republican. I ran fo r  the House in 1980 and now p r a c t i c e  low. About 1/3 o f  ny p r a c t i c o  i s  p l a i n t i f f s '  work, while tho r e s t  i s  l i t i g a t i o n  o r ion tcd .
I an oickomid to sou tha t  the t o r t  "reform” b i l l  s t i l l  inc ludes p rov is ion s  apportioning f a u l t  t o  n on -p a r t i e s .  (S e c t ion s  11 and 1 2 ) .  I be l ieve thcso sec t ion s  w i l l  cnuso p l a i n t i f f s  t o  drag 

noro people in to  cour t  so tha t  dofenso counsel cannot po in t  t o  onpty c h a i r s .
I t  i s  t rue  th a t  i f  Sect ions 11 and 12 remain in tho t o r t  "roforn" b i l l ,  l i f e  w i l l  bo noro d i f f i c u l t  fo r  p l a i n t i f f s '  lawyers. That i s  the goal o f  thu businoos in te re s t s  th a t  oupport i t .  But 

Se c t i ons 13 ft..12 vi l l  Bflhg. l i fe  »or«> d i f f i c u l t  f o r  Alaskans such as flagtPUL. onoiQgjaxgi._flnd_Qthcr working p o q p I q .

Let me givo you an oxaople o f  an acc iden t  I witnessed . A r e ck le s s  d r iv e r  in a pick up truck ooned the can to r  l in o  o f  tho 
Seward Highway and crashed head-on in to a van drivon by a nan, h i s  wife ,  and two young boys. Tho wonan died in s t an t ly  and tho two young boya survived . The veh ic le  was opened with tho "jaws o f  death" ,  and the xan ex trac ted ,  n t i i l  a l i v o .  Tho nan was kept a l i v o  f o r  severa l  hours through tho h e ro ic  o f f o r t u  o f  the roacuo workers, passing n o t o r i o t o ,  including a doc to r  "good Sanart ton" , and va r iou s  doctorn a t  Huitana. Tho can eventual ly died a t  Hunana H o sp i t a l ,  with tho insod ia to  cause being ( I  bo l iovo )  accunulatod blood with in  
h i s  chea t  c a v i ty .  A r isky  procedure involv ing punching a ho le  in h i s  ches t  at the accident s i t e  night have navod h i s  l i f e ,  but was not a t t c a p t od .

The d r iv e r  of tho p ick -up truck walked away uninsured. I saw 
t h a t ,  r assuno tha t  ho had l i a b i l i t y  insurance, and th a t  a c l a l n  wan ovon tua l ly  sade by the two orphaned boyn.

Under pror.ont low, the auto insurance lawyor represent ing the  p ick -up  d r iv o r  w i l l  need t o  sue tho do c to ro ,  and roacuo workers and
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br ing them in to  tho caco i f  ho/oho i c  t o  blamu tho d o c to r s  and rescue workers f o r  "malpract ice" . The auto insurance lawyor w i l l  not do g o ,  however, uinco tho cla im aga inot  tho do c to r s  and rescue  workers i9  t r i v i l o u o .
I f  S o c t ion c  11 and 12 arc enactod, the auto I n G u r a n c c  lawyor 

w i l l  not neod to  bring tho doctoro and rescue workers in to  the  cnco 
In order t o  blame them. Tho auto insurance lawyer can blame whoovor hc/ohe wishes without them being th e re .

That i s  good for auto insurance lawyers and auto insurance companies. Out, i t  i s  bad for  doc to rs  and o rd inary A laskans , i t  i s  bad because p l a i n t i f f s  w i l l  have no cho i c e  but t o  sue d o c t o r s  and o th e r  r e l a t i v e l y  innocent persons every timo a defense lawyer in d i c a te s  in an in to rrogatory response th a t  the defendant i s  blaming someone o l s c  f o r  an acciden The p l a i n t i f f  w i l l  have no cho i c o  because tho p l a i n t i f f  w i l l  neod tho d o c to r  ( o r  o ther  
innocent) in cou r t  to  explain to  tho Jury th a t  the auto insurance  lawyer i s  wrong.

I was a t  the accident scone descr ibed above, and I heard the c r i o s  o f  the two orphaned boys. I t  in very d i s t r e s s in g  to  me th a t  a a a r j o r i t y  o f  our Log io la tu ro  (not you, thank Cod) f e e l s  th a t  tho system i s  t o o  harsh to tho d r ive r  o f  the pickup who orphaned the  two boys. I f  I had been e le c ted  t o  tho L e g i s l a tu r e ,  I would support a v a r i o ty  o f  measures t o  make tho system compel g rea te r  
r e s p o n s i b i l i t y  (and/or punishment) f o r  peoplo who k i l l  on our highways.

But I accep t  the p o l i t i c a l  r o a l i t y ,  which 1s th a t  a m a jo r i ty  in tho L cg is lau re  wants to  be core  len ien t  t o  those who neg l ig en t ly  k i l l  and main. I  accept i t  bocauso I understand tho r a t i o n a l e ;  namely th a t  there i s  a vidosproad b e l i e f  t h a t  thero  i s  much f r i v o l o u s  l i t i g a t i o n .
But what I do not accept is  tho idea th a t  in tho name o f  t o r t  "roform" tho Leg is la tu re  i s  about t o  s t imu la te  tho f i l i n g  of  

f r i v l l o u s  c la im s .  And th a t  i s  what s e c t i o n s  11 and 12 w i l l  do .
In conc lus ion .  I s trongly urge /ou t o  cock amendment o f  the b i l l  th a t  w i l l  remove ttiu p rov is ions  o f  S ec t ion s  11 and 12 which al low  j u r i e s  to  apportion f a u l t  t o  n on -p a r t i e s .  I f  not amended, tho L eg is la tu r e  w i l l  have created procedura l nightmares in numerous ca se s ,  which w i l l  s t imulate l i t i g a t i o n ,  innurnnco c o s t s ,  o t c .
F in a l ly ,  I want to  thank you in advanco f o r  your support fo r  

sens ib le  l o q ln l a t i o n  in t h i s  aroa . 1 a l s o  want t o  thank you fo r  
ho ld ing hoorings which I have boon t o ld  w i l l  be f a i r .
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A K P I R G
ALASKAPUBLIC IN TER EST RESEARCH  GROUP

Post Office Box 101093 I Anchorage, Alaska 99510-1093  
(907) 278*3661 FAX (907) 278-9300

To: S t a t e  S e n a t o r  Robin T a ylor 
From: S t e p h o n  Conn. E x o c u t i v e  D i r e c t o r  

S u b j e c t : T o r t  bill SB 158 
M a y  3, 1995

A k P i R G  s u p p o r t s  your docis^r". to so e k  a d d i t i o n a l  t e s t i m o n y  and 
r e v i e w  of SB 1S8 d u r i n g  the i n t o r i m  and not to ru s h  to judgment. 
T h e  p u b l i c  has been s u b j e c t e d  to a d e b a t e  by a n e c d o t e  w h i c h  in no 
wny d e a l s  u i t h  the i m p l i c a t i o n s  of d e s t r o y i n g  the p r i v a t i z e d  
p o l i c i n g  of our m a r k e t  p ’-’ce w i t h o u t  c o n s i d e r a t i o n  o. the 
al t c r n a t l v o s : no p o l i c i n g  or s o c i a l i s a t i o n  of tho pro c e s s .  It takes 
c o u r a g e  to s t a n d  f i r m  against tho p r e s s u r e s  to d e s t r o y  the s y s t e m  
w i t h o u t  c r e a t i n g  an a l t e r n a t i v e  to the tort system.

In p r e v i o u s  t e s t i m o n y  b e fore H o u s e  and S e n a t e  c o m m i t t e e s ,  * h a ^ c  
n o t e d  that p r o p o n e n t s  of tort r e f o r m  h a v e  not m a d e  t n e i r  case 
e i t h e r  for p r e v i o u s  r e forms or the n o w  round or p r o p o s e d  ch a n g e s .  
I s u g g e s t e d  that the task bo d e l e g a t e d  to the A l a s k a  J u dicia. 
C o u n c i l ,  an a c a d e m i c  think tank or to a l e g i s l a t i v e  task torce.

In w h a t  1 3 the first a n a l y s i s  of a p u b l i c  p o l i c y  i s s u e  ever 
p e r f o r m e d , this m o n t h ' s  issue of C o n s u m e r  R e p o r t s  d e a l s  w i t h  
l a w s u i t  reform. I hop® you will s h a r e  this u n b i a s e d  r e po.* u i v.. 
your c o l l e a g u e s .  Many A l a s k a n s  look to C o n s u m e r  R e p o r t s  as a 

v a l u a b l e  g u i d e  to the m a r k e t  plnco.

I



INewsWatch

8 n February 190?. 73yeJr<!d SteDa 
Uebeck of Albuquerque spilled xalding 
coffee in her lap alter leaving the take- 

out window at McDonald'*. She sued the 
fost-lood chain. and » jury awarded her 
$2.7-million in punitive damages 
The liebeck case has been calf d again 

and again in the current legislative batUe 
over ton reform. rT o r t* is a legal »rrin 
covcruie claims for pemftnal injtny. medical 
malpractice. and defective products)
As part of the Contrart With Ameiica. 
Republican lawmaker, have advanced a 
series of bills that would cap punitive 
da jnae« . diixouragc 'frivo lous' lawsuits, 
and protect dreg companies from suits 
involving .approved drugs.
A t f  r i t glance these seem tike laudable 

goals But. as a closer look at the Liefccck 
case makes clear, thr. issue ts more 
complicated.
What to rt reform advocates don't point 

out is that lir b c r k  was hoip ltah ird for 
eight days with thrrddegrte bums over 
fi percent of her body They don't reveal 
tlia l at the time Lac beck was burned. 
McDonald's already faced mom than 
700 claims from people also scalded by 
ccCee there. Nor do they mention that 
McDonald * served its roffce a! 180* io 
190* P. considerably hotter than other 
fasr-food restaurants.
Lieheck tm d to settle her claim Inr 

570.009. but McDonald's refused After 
the initia l mulUinililorHJonarjury award, 
the trial court reduced the punitive award 
to $480,000. L irbeck ended up accepting 
a settlement fee an undisclosed sum.
As of th is w riting Congress i t 

considering several legislative proposals 
to change the American avd yuore 
syMem. In the «rr» of gaodud DabCify. 
many of the proposed c lu f . jrs  under 
consideration wwJd tip the Kales of 
jusfic t ag am ir consumers Here u e 
Km c of Ihore proposals 
D  I 'u n it jv r drwnnjy raps. A key 

prevjuoo o f a te rm  form biff that carved 
the House of Reprerentatree* is March 
would rap punitrec damages at $250,000. 
o r friree tames the amount awarded th r 
ptatnuff for economic injury, whichever 
is g rta ttr , (Kronnmic ir./ury tnrludes 
Ic*-’ wages and m cdm l r>;*rr.scs) 
fo r ail the fuss about punitive 

itamarc n ra id i. i i - tb  awards are very 
i r r r  NiUoriWide. punitive damage* were

air

Starting this montl), we will be reporting in 
th lt space on the many new initiatives— in 
the courts, in the states, and In Congress—  
that may have major impacts on the 
American consumer. We begin w ith tort

awarded in producMiability cases only 
3SS times dunng the 25-year period 
from 1%5 to 1990— o r an average of Id 
a year. That's even though consumer 
products, not including automobiles, are 
responsible for an estimated 29.000 deaths 
and 30 million injuries each year. Nor 
are product liabiluy cases 'clogging the 
courts.* as some allege. Tort filings 
i f  present only 9 percent o f the courts’ 
cml caws, and only 4 percent o f that 
number are product-liability cares.
Punitive damages are intended to 

punish egregious corporate wrongdoing 
and to deter fu rth rr consumer Injuries, 
indeed, there is evidence that punitive 
damages do make products safer in 
near!) 80 p o te n t of product-liability cases 
that resulted in punittve damages, the 
manufacturer* subsequently took safety 
measures to prevent additional lawsuits 
In one case, for cum p lc , a company that 
continued to sell a step ladder with braces 
it knew to lie inadequate redesigned liie 
ladder only after losing a product-liability 
suit and incurring punitive damages. The 
rap on punitive damages would, in effect, 
allow manufaruirprs simply to budget for 
future fines as a cost of doing business, 
significantly reducing the law's previous 
incentives lor them to make 
products u fe r.
□  Fain-and suffe ring 

caps. A related provision in 
the biU that passed the House 
would cap p a in v  I -aiffertng 
awards in lawsuits involving 
doctor*, hospitals, medical 
devices. an J drugs at 
$259.000— an amount that 
would vasty ursderccmperjure 
consumers injured by medical 
nejthg rn tr re unreasonably 
dangerous dregs,
D  “ Loser pays" 

provis ions, la the name 
of discouraging frivolous 
lawsuits. Rcpubhcan 
lawmakers i&iasJJy pet-pared 
a 'lover pays’  system that 
would Iwne required tl»c knag 
parry to pay the winner's legal 
tee*. That prevluon was later 
mnddird to what ruuld be 
called an ‘ even if you win. you 
ta x ’ prcviuon The modified 
woman that passed the House

reform, an emotionally charged issue that, 
as the Wall Street Journal recently oh 
* mcd. hat degenerated loto * 'due l ut 
Xwrvrng pells, studies and 'horror u .i 

rics' that aren't always what they scum *

of Representatives stipulates, fo r examuit 
that J  an injured consumer chooses to 
go to trial rather than accept a w ttlem rm  
offer, he or she could be forced to pay 
the defendant's attorney's fees and costs i 
the ju ry ultimately swards > aunt less Him 
the settlemert offer.
Obviously, many injured consumers 

would r.ot be w illing to accept the fin an a; 
risk of going to trial under such a rule. 
Only the very poor, who would have nothin 
to lore, and the very rich, who could alior- 
to lose, would be like ly to pre w  their 
cases. Tho huge majority of Americans 
would, in effect, bo gambling the ir life 
savings If Ihey chose to pursue a care afti- 
being offered a low-ball settlement 
0  The FDA defense. Under proposri 

legislation, manufacturers o f defective 
or unreasonably dangerous dregs and 
medical devices would be shielded from 
punitive damage* if their products had 
been approved by tho U S. Food and 
Dreg Administration. Though the FDA 
has boon vigilant in protecting the 
American consumer's interests in reccm 
years, the data it reviews before a dreg m 
device is marketed don l always show 
every problem. Some approved drugs run 
devices ultimately have proved dangerim 
such as the Dclkcn Skidd intrauterine 
device and Vtnfd, a sedative.
The irony, o f courw , is that the very 

political forees that want drug and
m ed ioM crico makers off 
the hock once the ir produc 
receive FDA approval have 
also been seeking to make 
more difficu lt fo r the a jtw i 
to police the roarketplao 
The likely result d this 
Jeg.t’ation become* !*w 
would be a double blow 
fee American c cnw rr. fr ' 
weaker oversight by if*
FDA and Lttle legal f t w u  
if a dreg o r medical dw n v 
barms them.
Though the tort-cefonn 

debate appears to be 
about fnvolou t lawsuits, 
wfcat it's itaDy about I? 
corporate respoonbtlity 
In the end. the m o il 
important question w ill I* 
who— i f anyone— can br- 
held Accountable when 
American consumer* 
are kiEed. injured, or 
defrauded through no 
b u ll of th ru  own.

•0

i s  la w s w ifr  r e f o r m  g o o d  f o r  c o n s u m e r s ?

A closer look at 
the now .fam ous 
cose of the 
woman who sued 
M cD onald's over 
scalding coffee 
show j the Lmuc 
of to ri reform  is 
not w hat some 
law m akers would 
have you believe.

CONSUMER REBOOTS Ma y
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Telephone 
(907)452-1181 
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M ay 4. 1995

To: Senators

F rom - Richard J. Gregory
Picsidcnt of: Sourdough Express, Inc

Borealis Moving & Storage. Inc.
Gicatland Leasing, Inc.
Sourdough Properties. Inc.

Kc: HB 158 T o n  (Liability) Reform

Please support 'HB 153. l i t is  bill would reduce the costs associated with the civil justice 
system, match losses with compensation, create equitable distribution o f  the cost and n ik  

o f  injur.- and m uch m ore necessary areas ot reform.

Sincerely.

Richard J Gregory

Alaika Transportation Since 1898 
• General Commodities • BuU Conurocm a • Household Goode •Electronic
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May 5,1995

Senator Robin Taylor, Chairman 
Senate Judiciary Committee 
State Capitol 
Juneau, AK 99801-1182

H B  158

I am opposed to HB 158 especially punitive damages, noneconomic damages, and pened

A noneconomic damage cap of $300,000 would not deter Ford. Exxon, or McDonald's to make 
Changes. The few corporations that are responsible lor wrongdoing or personal injury need an 
incentive to keep the products they make and the services they offer sate.

Punitive damages ntav not be awarded unless the judge rules there is clear and convincing 
evidence the wrongdoer has acted outrageously.
• Judges rarely rule for punitive damages. In Alaska, punitive damages have been awatiled 

less than once each year since statehood. (Attorney Tim Dooley, Anchorage—279-7327.)
• Alaska pcisonal injury verdicts currently average 8.1*2? below national verdict values 

(Personal Injury' Verdict Survey, Alaska Edition 1991)
• Tiic jury listens to all the facts then decides the pcn.;..y. The jury consists of 12 Alaskans 

who make a fair and iinpoinut decision Utul will deter the wrongdoer from outrageous acts in 
theftituie.

• A S300.0CO punitive damage cap will not deter tho few companies who arc wrong Jccis to
maintain safety in the goods they produce and services they offer.

Periodic Payments benefit the wrongdoer only.
• When a victim has taken the time, money, and physical and mental effort to take a wrongdoer 

to couit. when the case is over, it should be over. Prolonging a relationship with the ; 
wrongdoer of the tragedy is unfair to the victim.

• Victims usually spend a great deal of money and time during the court process. They often 
need to pay large debts when the ease is over. Pettodic payments may nurt the victim even 
moic financially.

I have been a victim. My son died while skiing at Scibu Cotporaticn’s Alyeska Resort 
December 8. 1991. The ski resort had no written missing person procedures. A ski liability bill, 
whose majoi sponsor was Scibu Corporation, was introduced in 1992 and passed in 1994. This 
bill mandates written missing person procedures in iho Operating Plans of all Alaska ski resorts. 
However. Seibti’s 1994-95 Operating Plans DO NOT contain these procedures and other 
icouiremcnts of the new law. This is the situation where a $300,000 penalty will not promote 
safety.

I
Most companies in Alaska pioduce safe goods and services. But the few who arc guilty of 
outrageous acts need to be punished. Why is the legislature trying to pmtcct these wiongdoere?

payments.

Please vote no on HB 158.

Patti Rizer • 55:   ...ichorugc, AK 99516
345-1743 iphone) • 345-5212 (fax)
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l i t s  b i l l  h i t s  s n a g  i n  T a y l o r ’ s  c o m m i t t e e ;  s e n a t o r  p r o m i s e s  h e a r i n g s
nagc claims, 
or

kill the kill I professionals, at the ex- T h e  time-limit provl- to hold m o r e  hearings be-
‘ Porter-and his support- P^nse of Uieir victims. sic..s in Porter's Mil do not iore the leg
ers argue the sUte's exist- U n d e r  Porter's bill, con- apply to defective prod- journs this monJh. H e  ski­
ing liability laws are ud- tractors w h o  construct de- ucts. he also p*ans to hold sever-

— fafr"and*leave“doctors*ai3d * fectlve-buildings-would-be---- OUiers-prowsions_of_the al hearings a r o u n d  the
^  saielded f r o m  d a m a g e  bill would: . state during the s o m m e r ~

ciaims after eight years. * In most cases, limit to and fall.
$300,000 the amount a jury Taylor refused

that they 
lean u p  their act." 
r is pushing the 
utlity reform —  or 
jrm —  legislation 
If’of u broad *co all- 
professionals rang- 
i doctors and archi-

businesses under the con­
stant threat of expensive 
and often frivolous law­
suits. Such suits, they con­
tend. clog the courts and 
help drive up the cost/of 
liability in.Uranee. >

During.. W e d n e s d a y ’s 
hearing. Loper said plain­
tiffs are frequently wer- 
c ompensated b y  juries. 
W h e n  Taylor asked fo:(&la;

Likewise, doctors w h o  
cause injuries or misdiag­
nose diseases couldn’t be 
sued if the error goes u n­
discovered for eight years. 

People could m a k e  a

car awa r d  in "non-econom- 
ic damages’’ to compensate 
for pain and suffering.

• Limit punitive d a m ­
ages to $300,000. or three

Ustics ^owing_JLkatf sheN error had been covered 
f faid she would'have to" get/ up 
\hack to h i m ^ -'T"

Taylor and other tort re- 
o—  engineers— a n d — forin-foes-say- Porte^s-bill 
ors. Trial lawyers would tilt the justice sys- 
ling the effort to tem in favor of negligent

claim b e y o n d  the eight - times what was a w a r d e d  in
years only if they could economic damages, which-
prove there w a s  gross neg- ever is greater. Kalf of any
ligence or fraud, or that such awards would have to

to say 
whether he would let the 
bill out of his committee, 
but he pointed out that the 
other 11 Republicans in the 
Senate majority could pull 
the .bill.away, from h i m  at 
any time.

Even if the bill clears 
the Senate next year, it 
would still have to get past

Current law gives a vic­
tim 15 years to file a law- 
m j i t_J i\_cpnstrucrion_cas^ 
but there.are~uo t i m e l i m­
its for other types of cases.

„ _______  be given to the state and-
_____________could -0 niy. be .collectedif Democratic Go v .  T o n y

the plaintiff proves there Knowles. T h e  governor's
w a s  “outrageous conduct, chief lobbyist said last
including acts done wt*Jh w e e k  the administration
malice-or' badTnottves^*----- ^firmly-opposed— the-raea:

Taylor said he w o u l d  try sure.

M
N

1fJ



T O R T :  L i a b i l i t y  l i m i t s  I

• onllnued from Pago B-1
o u t of h is  c o m m itte e  n ex t 
yea r. . . _ __________

R ep . B r in r i  P o r t e r ,  
H ouse B ill 158’s  ch ie f sp o n ­
sor, sa id  h e  w o u ld  ra th e r  
have  seen  it  go to  som e 
o th e r c o m m itte e . "B u t you 
do w h a t y o u  h a v e  to  d o ,"  
sa id  P o r te r .  R -A nchoragc.

T ay lo r h e ld  a n  in itia l  
h ea rin g  W ed n esd ay  to  r e ­
view  th e  b il l .  F o r m ore  
th a n  tw o  h o u r s ,  T n y lo r  
g rilled  P o r te r  a id e  Dnnicl- 
Ia L o n er on n e a r ly  ev ery  
one of th e  m e a s u re 's  p ro v i­
sions. T a y lo r , who" sa id  "he 
has fo u g h t n u m e ro u s  m edi- 
c n l m a l p r a c t i c e  c a s e s ,  

-seen ied  p a r t ic u la r ly  a g i ta t ­
ed ab o u t se c tio n s  p ro tec t- 
big d o c to rs  a n d  h o sp ita ls

fro m  d am ag e  cl: 
T n y l o r  

sa id  a f te r ­
w a r d  th a t

's u . n r
c l a i m s  
h a v e  b ee n  
" t h e  o n ly  
t h in g  th a t  
e v e r  g o t 
th e  a t t e n ­
tio n  o f th e  

. tn e. d  J c a  J 
c o m m u n i ty  t! 
s h o u ld  c lean  up  

P o r t e r  is p r  
c iv il  l ia b i l i ty  r< 
to r t  re fo rm  — 
b n 'b e h a l f  oT"a 1 
t io n  o f p ro fess i' 
in g  fro m  doctor* 

— te r n s —t o — e n g il  
c o n tra c to rs .  T ri 
a r e  le a d in g  th>

Ta>
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DILLON & FINDLEY, P.O. 
510 "L" Street. Suite 603 
Anchorage, AK 99501 
Phone: (907) 277-5400 
Fax: (907) 277-9896

Date: 5/5/95 
Telecopy #.-265-3922-

A ’oS  $0i
Client:

F A C S I M I L E
City Called: Juneau
Time SenL* 2:26
Case #:
Our#:

PLEASE DELIVER TO: Senator Robin Taylor
Oocument(s): Letter from Ray R. Brown ro: comments on HB 158, section 17 & 13 
Message:

This Telecopy is being sent by: Ray R. Brown 
Number of pages being sent (including cover sheet): 3

IF YOU DO NOT RECEIVE THE NUMBER OF PAGES 
LISTED ABOVE, PLEASE CALL US IMMEDIATELY

Erikia
Operator

Hard Copy to Follow: No
NOTE: THIS TRANSMITTAL IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR 
ENTITY TO WHICH IT IS ADDRESSED, AND MAY CONTAIN INFORMATION THAT IS 
PRIVILEGED. CONFIDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLICABLE 
LAW. IF THE READER OF THIS TRANSMITTAL IS NOT THE INTENDED RECIPIENT, YOU 
ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF 
THIS COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED This 
COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE. AND 
RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE U.S. 
POSTAL SERVICE. T H A N K  YOU.
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LAW OFFlCbS

D I L L O N  &  F I N D L E Y
A PROFESSIONAL CORPORATION

Ornnii C. Ddilvr 
“j» R. Bmwn 
Caroline Crcnni 
Paul L. Dtllon

9/. f in J Ifv  
M.iL'fl I/ing 
Richard D. Monl m in 
Arthur H. Pcicuon 
rttcr K. Turner

510 L Scrccr, Suite 603 
AnchunrRc. Almka 99501 
Ttlfphonf 19071277-5400 
hoimtlr (907) 277-9896

Jun<au. A Lulu 99RCI 
Telephone (907) 116-4000 
Ficjimile (907) 586-5777

J50 Nurth franllin Srreet
IUNLAU.

May 5, 1995

VM  P M  ^ 465 -3922
Senator Robin Taylor, Chairman
Senate Judiciary
State Capitol
Juneau, AK 99301-1132

Ro: Comments on HB 158, Sections 17 & 18

Dear Senator Taylor:

It is my understanding that you had some concerns or questions 
regarding sections 17 and 13 of HB 158. Although much of the 
grossly offensive language was deleted by amendment, problems still 
remain.

First, section 17 effectively amends ARE 702 (a) by establishing 
limited and specific foundational requirements for expert witnesses 
in the area of medical malpractice. Since the trial court would be 
precluded from allowing an otherwise well qualified expert to 
testify under this provision, the rule of evidence (in these 
limited cases) has been usurped. I don't believe that this 
particular section (as amended) passed by the requisite two-thirds 
majority so it is probably void ab initio.

Even assuming that the section as amended does not change or usurp 
A R E  702 (a), it is still somewhat problematic.

First, it eliminates certain hea.th care practitionors from 
testifying in cases where board certification is unnecessary. That 
is, many well qualified medical doctors are not board certified in 
any particular area. Under this provision, a General Practitioner 
who routinely sets broken bones could not testify against an 
O r t h o p e d i c  Surgeon no matter how bad he or she bungled a routine 
procedure. Taken to its logical extreme, an argument could be made 
u nder this section to procludo a Neurologist from testifying 
a g a i n s t  an Orthopedic Surgeon even though the issue in question 
dealt with neurological damage caused by an orthopedic procedure. 
While tho neurologist could testify as to the neurological damage, 
ho or she could not testify as to the standard of care regardless 
of the dagrce of deviation.



•’  M A Y -0 5 -1 9 9 5  1 3= 3 5  FROM DILLCN 4  F INDLEY AMCH TO 1 9 0 7 4 6 5 3 9 2 2  P . 0 3

Senator Robin Taylor 
May 5, 1995 
Page ?.
What the drafters are trying to do is to force a match-up of 
Orthopedists to Orthopedists and Cynecologisto to Gynecologists. 
This is an effective way to significantly limit the pool of 
available experts due to inter-disciplinary loyalty.

I have always been concerned with section 18, but much of the 
language was gutted from the originally proposed statute by 
amendment. Nonetheless, I remain skeptical of this new definition 
of "professional negligence". First, there is no reason to 
redefine "professional negligence" for health care providers. 
Second, it limits professional negligence to health care providers 
who are rendering "professional services". This could effectively 
eliminate those health care providers who are used and paid as 
consultants such as on-call specialists or other persons who are 
not directly rendering the health care.

Regarding "professional services" 7. remain skeptical as to the 
purpose for the inclusion of this definition. Under the original 
section, it was included in language immunising doctors (or other 
health care providers) if they operated outside the scope of their 
licensing requirements. Fortunately, it was so blatantly offensive 
that it was amended out by stipulation. There is no purpose to 
leave this definition in the section a3 amended other than to 
further underscore the legislative intent to overrule Jackson v. 
Rowerr. under section 19.

I hope that this answers any questions which you might have 
r egarding these two sections. I would be more than happy to 
address other problematic sections under this bill and will make 
ra^elf available at your convenience. In the meantime, thank you 

: your continued fight against such bad public policy. Your help 
greatly appreciated.

very truly,

Ray R. Brown 

R R B : eh

TOTAL P . 0 3
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FRIEDMAN, RUBIN & WHITE

Rlctord H. Friedman 
Jetfrty K. Flubln 
Jeffrey A. F iin iim n 
Michael N. White 
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Jimci H. McCcnus, Of Counwf

Robin Taylor 
State Capitol 
Juneau,! AK 99301-1184

I
Bj} FAX to: 465-3922

RE: Tort Reform

May 9, 1995

1227 West 9th A w v c , Suite 201 I 
Anchorage, Alaska 99501 
(907) 258-0704 
Telefax (907) 278-6449

D e a r  S e n a t o r  T a y i o r : ;
♦

For e v e r y  frxvolou3 lawsuit filed b y  a g r e e d y  
plaintiff, there isj at least one frivolous d e f e n s e  to a 
m e r i t o r i o u s  lawsuit. Accordingly, I w o uld like to suggest, 
the f o l l o w i n g  amendment to the current tort reform bill
u n d e r  consideration:

1
1. If a defendant is found to have raised frivolous 

d e f e n s e s  to a lawsuit, the defendant shall p a y  an amount 
e q u a l  to its defense! coots, one-'nalf of which shall be pa i d  
to t h e i p l a i n c i f f , a n d  one-half of w h i c h  shall be paid to the 
state.

2. There shall be a rebuttable presum p t i o n  that a 
d e f e n s e  was frivolous if the plain t i f f  prevails in the 
l a w s u i t .

J A F :msi

A. Fri e d m a n

i
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S enator Robin Taylor
Chairm an o f  the Senate Judiary Com m ittee
S tate  H ouse
Juneau, Alaska FA X  465-3922 

D ear Senator:

RE: House Dill 153

I discovered that die Russians really d o n ’t have a w ord  for “insurance." Thus, th ey  use 
a Russian word which translates into the English w ord "fear."  T he hackers o f  H B 158 
are fear-m ongcring once again w ith half-truths and m istruths to the public.

IN SU R A N C E C O M PA N Y  PRO PA G A N D A :

•  The high cost o f  malpractice insurance is linked  to the high volum e o f  m edical 
malpractice suits.

FA CTS:

•  Less than one dozen ju r y  verdicts have been won bv p la in tiffs  in  m edical 
malpractice suits since Statehood!

• Less than  ten m edical malpractice cases are tried  each year in A la ska  
(C ourt System)

•  The A laska M edical Association refers JO or less cases to m edical m alpractice  
panels each year. (A laska M edical Association)

Besides doctors, the insurance industry is holding o ther professionals, con tracto rs, and 
businesses hostage w idi high ra tes that arc w arranted mainly by the industry’s greed, 
rather than the true risks. W hat rip -o ff artists! T he real culprits in ra te  escalation are 
the insurance companies, not catastrophically injured people who arc trying :o  collect 
their ju s t due.
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Senator Robin Taylor 
May 8, 1995 
Page - 2 -

HB 158 does not address the avarice of tiie insurance industry. It ciiooses to pick on 
the little guys instead of making insurance companies accountable for their high 
profits, fancy offices, executive salaries, and perks.

PLEASE VOTE AGAINST THIS “INSURANCE COMPANY BABY”, HOUSE 
BILL 158!

Y ours truly,
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A L - A S ^ A  T e I e c o m ,  I f M C
P.O. Box 110541 
Anchorage. Alaska 99511 
(907) 344-1223 
(907) 344-1612 (Fax) Charge Codo:

Facsimile) Cover Shoot
Dote: May 4 ,1995 Pages Following: 0
To: Senator Robin Taylor 
Fax Number 465-3922 
From: Lloyd Morris 
Subject: HB15B

I wish to voice my support for HB 158 Tort Reform.

Alaskan Bu3inQ3s and Citizens need laws that put in better balance the intents of our legal 
system and abolish the anuses. I believe HB 158 is working in this direction.
I urge ycu to support this Bill.

LVM:bmh



V -  r - 9 3  S U N  1 3 : 3 < 1  -TE- M S  E MCAROL JENSEN 
4800 E. 112th Avncuc 

Anchorage, Alaska 99516-1612 
(907) 346-3321

May 7, 1995
To: Senate Judiciary Committee
RE: HB 158

I ara opposed to this bill, but my messages to legistors have apparently been ignored. I'm 
sure I am not alone in ray opposition.
This is a strong anti-consumer, anti-public bill. It pi >'ccts the guilt) while further punishing 
the innocent victims. I agree that some lawsuits arc frivilous. However, these could be 
eliminated by passing legislation to the effect that "a reasonable degree of negligence or error 
must be shown before a damage lawsuit can be initiated" and caps put on damage awards. 
This would go a long way toward reforming the system and eliminate the "spilled hot coffee 
at MacDonalds" type of lawsuits.
On the other hand, a great many lawsuits, especially involving death and dimcmbermcnt due 
to a negligent or poor quality doctor, or poorly designed building, toy etc. are legitimate and 
victims should be compensated for loss of wages, medical costs and punitive damages for 
themselves and their families. Otherwise, you have an open invitation for professionals that 
are trusted by the public to be negligent and careless, knowing that the law protects their 
actions. They may end up hurting scores of innocent people. Ill effects of exposure to 
certain procedures or chccimcals are not always known until many years later. The guilty 
party or parties should be held accountable no matter how long it takes the effects to surface.
The Congress is already hard at work to pass legislation similar to Rep. Porter’s. I don't 
think the State Legislature should waste anymore time on this.
Thank you,
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April 4, 1995

G o v e r n o r  T o n y  K n o w l e s  a n d  M e m b e r s  of the L e g i s l a t u r e  
S t a t e  C a p i t o l  
Juneau, A l a s k a  99801

Re: HB  158 - T h e  S o - C a l l e d  “To r t  R e f o r m "  Bill.

D e a r  G o v e r n o r  Knowles, a n d  M e m b e r s  of the L e g i s l a t u r e :

I h a v e  r e v i e w e d  H o u s e  3ill 158 at the r e q uest of the A l a s k a  
P u b l i c  I n t e r e s t  R e s e a r c h  Group. T h e  p r o v i s i o n s  of this bill are 
n o t h i n g  s h o r t  of radical. T h e i r  e f f e c t  w i l l  be  to u n j u s t i f i a b l y  
p u n i s h  o r d i n a r y  citizens. T h e  b i l l ' s  p r o v i s i o n s ,  w h a t e v e r  t h e i r  
i n t e n t i o n s ,  in fact a r e  h a r m f u l  to c i t i z e n s  w h o  h a v e  b e e n  v i c t i m s  
of i n j u s t i c e .  Th a t  is, the bill p u n i s h e s  p e o p l e  w h o  fi l e  just 
a n d  v a l i d  lawsuits; it p u n i s h e s  p e o p l e  w h o  h a v e  p l a y e d  b y  the 
rules, a n d  w h o  h a v e  p u r s u e d  o n l y  l e g i t i m a t e  g r i e v a n c e s .  At the 
s a m e  time, if b e n e f i t s  w r o n g d o e r s ,  i n s u r a n c e  c o m p a n i e s  w h o  do not 
w i s h  to p a y  v a l i d  claims, a n d  the a t t o r n e y s  w h o  r e p r e s e n t  t h e s e  
s p e c i a l  a n d  u s u a l l y  w e a l t h y  interests. F o r  example, che p u n i t i v e  
d a m a g e s  p r o v i s i o n  s u b s i d i z e s  a n d  p r o t e c t s  w r o n g d o e r s  w h o  not o n l y  
c a u s e  injury, but w h o  do  so “ma l i c i o u s l y " .  Th i s  b i l l  is 
i l l - a d v i s e d .  B y  s u b s i d i z i n g  w r o n g d o e r s  at che e x p e n s e  of  che 
inn o c e n t  public, HB 158 w i l l  e n s u r e  that c i t i z e n s  live in a less 
;usc, less safe, a n d  less d e s i r a b l e  s o ciety.

T h e  p l a y i n g  f i e l d  in this n a t i o n ' s  s t a t e  a n d  f e d e r a l  c o u r t s  is 
a l r e a d y  t i l t e d  in f a v o r  of w e a l t h y  d e f e n d a n t s .  HB 158, if 
enacted, w i l l  o n l y  m a k e  the p r o c e s s  for t h o s e  w h o  s e e k  justice, 
but a r e  of  a v e r a g e  a n d  lew incomes, m o r e  h a z a r d o u s  a n d  d i f f i c u l t  
t h a n  it a l r e a d y  is. A l a s k a  has a p r o u d  t r a d i t i o n  of p r o t e c t i n g  
its c i t i z e n s .  It h a s  p a s s e d  c o m p r e h e n s i v e  h a z a r d o u s  s u b s t a n c e  
laws, a n d  h a s  e n a c t e d  l a u d a b l e  c i v i l  r i g h t s  laws. HB  153 d e p a r t s  
f r o m  th i s  tra d i t i o n .  I h a v e  r e v i e w e d  this b i l l  in detail, a n d  
s u m m a r i z e  some, but not all, of m y  c o n c e r n s  in the a t t a c h e d  
m e m o r a n d u m .

I u r g e  that y o u  o p p o s e  p a s s a g e  of this bill. I w o u l d  a s k  that 
y o u  w o r k  i n s t e a d  o n  m e a s u r e s  that: 1) p r o v i d e  for e q u a l  a c c e s s  to 
c h e  c o u r t s  for A l a s k a n s  of a v e r a g e  a n d  l o w  incomes, and, 2) 
p r o t e c t  t h e  p u b l i c ' s  h e a l t h  a n d  safety. H B  158 u n d e r m i n e s  b o t h  
of t h o s e  goals.

S i n c e r e l y ,

(jL jijT fX .

R a l p h  M a d e r  
P.O. B o x  19312 
W a s h i n g t o n ,  DC  2 0036 
202-187-303.1___________________________



Memorandum

To: Governor Knowles and Members oi the Alaska State Senate and House of
Representatives.

From: Ralph Nader

Re: Summary of Concerns About HB 15H.
Date: Apnl 4. 1995.

I have reviewed HB 158. and highlighted some of my concerns about this hill below.
1. IMMUNITY FROM SLIT AFTER EIGHT YEARS: Section 2 oi HB 158 would 
lexk the courthouse doors to innocent citizens w ho have been hurt by the carelessness of others. 
It does so by preventing them from seeking justice by a date in advance of the time they suffer 
pain, or should have learned that they have suffered injury. Section 2 proposes an eight-year 
'statute of repose." The statute would allow some wrongdoers full immunity from suit provided 
that their misconduct and errors do not cause discoverable injuries within the urst eight years oi 
their conduct. Thus, children rendered sterile by a physician s malpractice: movte-goers injured 
by a negligently-designed roof that collapses eight years and one month alter the theater was 
constructed, and families forced to Itugatc against aggressive outsiders because j  lawyer 
negligently drafted a will ten years previously would have absolutely no recourse against the 
people that were paid good money for their bad work in pnor years. Examples of injuries thai 
are not discovered, or which do not develop within eight years of a defendant's misconduct 
include cancers, birth defects, and other scnous maladies.

HB I58's radical eight-year cutoff puts all Alaskans at nsk that they w ill be seriously 
injured and have no rights to seek compensation from those whose misconduct caused their 
plight by letting wrongdoers off the hook alter eight years. The law currently provides a 
deterrent effect that causes people to j c i  responsibly, jnd with the interest of public safety in 
mind. Section 2 will encourage wrongdoers, by immunizing them for their misconduct, to 
increasingly act without regard to the public interest, and :he public s health and safety.
2. RENDERING THOSE WITH THE MOST POWER IMMUNE FROM 
PUNISHMENT: Sections f> and 7 would limit punitive damages to S300.000 or three times 
compensatory damages. Currently punitive damages are allowed only to punish people found, 
by 'clear and convincing' evidence. :o have engaged in outrageous or malicious conduct, either 
intentionally or recklessly. Such people and businesses are not deserving of a state subsidy. It is 
outrageous that the Legislature would pxss a law to protect these people.

The arbitrary cap on punitive damages effectively renders the wealthiest individual and 
corporate actors immune from meaningful punishment Under the proposed law. any entity that
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can afford to occasionally pay i when and it' it gets caughtt $300.1)00 or three times 
compensatory damages, can attord to behave recklessly toward or to intentionally hurt Alaskans, 
litis section, like others, immunizes those least deserving of protection tor their gross 
misconduct, and invites them to increasingly a :t without regard to the public interest, and the 
public s health and safety.
3. SH ITTING THE COLRTHOL'SE DOORS TO ALL BUT THE WEALTHIEST 
ALASKANS: Section 14 ot HB 158 makes a small, but significant change to an existing rule 
that would make t iling suit too financially risky tor any hut the most affluent Alaskans. The 
current "Offer of Judgment' rule allows a person who makes a reasonable settlement offer a 
moderate award if he or she does better at trial than the amount of his or her offer. Section 14 
would allow the person offering settlement their full costs and attorney fees if they managed at 
trial to beat, even by one Jollar. their offer. Given that corporate attorneys charge in the range 
of SI60 - $225 per hour for their work, this provision will result in attorney fee awards of 
hundreds of thousands of Jollars to wrongdoers.

The proposed change would turn litigation, already expensive and risky, into a game of 
"Russian Roulette.' Most litigation lasts well over one year: often two or three years elapse 
between the tiling of the complaint and trial. An Alaskan of mode -ate income cannot atford to 
pay an insurance company s lawyer or lawyers for three years of litigation hills if his or her 
lawyer guesses wrong about what the jury will do with the damages portion of the case.

For example, consider j  person whose back is badly injured by a toxic and defective 
product, or in a car wreck that was not his fault. Prior to the injury, the person had started a new 
job as a maintenance mechanic and had worked there for two w eeks. He has three children jnd 
equity in a home. He files suit against the person who caused his mjurv. The savvy insurance 
company makes an offer of judgment of $30,000. which, by rule, is open for 10 days. The 
injured worker docs not yet know how long he will be off work or if his new job will t*. waiting 
for him when the doctor releases him to work. He does not know what his medical bills will be 
or what his long-term prognosis will be. He is afraid that S30.000 will not cover his damages. 
However, his lawyer tells him that if he goes to trial and gets one penny less than 530.000. he 
will now be liable to pay an attorney s fee that could well exceed $100,000. If he is of ordinary 
means, he cannot afford to expose his family to the risk of that kind of liability. He is forced to 
accept the insurance company s offer.

It is the rule rather than the exception that damages cannot be fixed wuh certainty. Given 
this. Section 14 will in ihc broad run of cases force people to settle for pennies on the dollar for 
their injuries. This will :n almost all eases ensure that citizens recover much less than lull 
compensation for their injuries. It will, again, eradicate the current deterrent effect of the law- 
such that wrongdoers will see it :n their financial interest io cut comen. and act irresponsibly.
4. NO GRACE PERIOD FOR CHILDREN: Currently. Alaska law protects children 
Irom having to file a lawsuit until alter they reach the age of 18. Section 4 of HB 158 would 
require children to become litigants within two years of suifenng an injury, or be forever barred



from bringing suit. Section 4 would expose already injured children to the rigors of 
cross-examination and trial. It would put the parents or guardians of these children under 
enormous pressure to avoid asserting their child's nghis to avoid further traumatizing their child.
5. VRBITRARY LIMITS FOR THE MOST SERIOUSLY INJURED: Section 5 of HB 
158 would cap damages for pain, suffering, inconvenience, physical impairment, loss of 
enjoyment of life ai.d loss of consortium to $300,000. The cap would he raised to S500.000 lor 
quadriplegics, or those suffering permanent loss of a limb or permanent loss of cognitive ability.

This bill hurts the most gravely injured Alaskans. It hits hard at those who need the right 
to seek justice the most. This section damages only the most seriously injured - and only the 
people who have suffered the most injustice. Again, it acts as a subsidy to wrongdoers, and 
encourages conduct that places the public s health and safety at risk. An example illustrates the 
inequities of this section. Consider a teenage girl who suffers a broken leg in a bad car accident. 
She will likely receive full and fair compensation for her minor pain and suffering. loss of time 
from sports and school, etc. However, her friend and fellow passenger sutlers a mutilated face, 
j  crushed pelvis (rendering her an unlikely candidate for childbirth), and severely impaired and 
lacerated hands in the same accident. This mend, whose entire life has been horribly altered, is 
arbitrarily limited to $300,000 in damages (minus court deposition costs, witness costs, exhibit 
costs, and attorney s fees) for pain and suffering, physical impairment and loss of enjoyment of 
life that will last throughout her lifetime.

Limiting loss of consortium to $300,000 is grossly unfair to the survivors of deceased 
family members who worked inside the home or who lived a rural subsistence lifestyle. The two 
children of a doctor who is killed in an accident will bo handsomely compensated for a large lost 
stream of income. The six children of a stay-at-home mom or a subsistence provider will be 
limited by an arbitrary, and often inadequate cap on damages, as these deceased parents, under 
HB 158. were producing no 'traditional' monetary income.

CONCLUSION: The changes proposed by HB 158 arbitrarily benefit the wealthiest 
entities at tho expense of smaller Alaskan businesses and hard-working citizens. This 
memorandum highlights some of the more drastic of these proposals: the one that protects those 
who maliciously, intentionally or recklessly hurt Alaskans; the one that caps recovery for the 
most severely injured Alaskans: the one that offers immunity to those wrongdoers lucky enough 
to have their errors go undetected for eight years: the one that requires Alaskan children to 
become litigants; and the one that would force any Alaskan of average or above-average means 
to accept cjrlv low-ball settlement offers from insurance companies to as.tid the risk cl 
bankruptcy.

HB 158 cloaks dangerous, harmful policies with misleading rhetoric. The real goals of ton 
deform, ore not fairness, predictability, and equal access to the coun system. Instead the civil 
justice system in Alaska could be seriously damaged by the cruel measures proposed in HB 158 
by the deter.Janus' lobby. I urge you to help expose these dangers in HB 158 and to work to 
defeat it.
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■ i i i i i

CAUSE  AT A GLANCE

it  -‘. a . — u l t w  . 1  J—  ' M . - . a a . .

VBfrua Hraru and nundi of Indiana 
iPKlilaton and public 

MOTACOMtm Frank, (ktmellui. deceaaiMl.
Todd Comellu*. nrophyl« lobbyiti 

jT a k ii fjiionr-rrBM l; Further ion rrform
initiatitpt in the Mate

iTAKH uoho-f ium i Federal ton reform 
legulation and platnulla' accent tn the 
courts

itiMMAHY Entvrtul* ion reformer Frank 
fJorneilus u injured, ius ireaiment lead 
to • ronyrrtion Mr Girnelius tumt into 
a plaintifft' adyocat* but diet. HU ton 

_  laawaau■■■■ - - t ~rr -

P a r t in g  S h o t
Hot th* *»act rni* of Mr lu im rnu t in nripcr./ 

rnact the law h» ram* to loathe w at ratJrd into 
dupyoon by h it formrr *ntpfoypr thr Imuran-* 
Im utute of Indiana H i* g m u p t pr*tidpr.t 
Stppitpfi tyifkamt. *aid Mr i lo n v n u t  lootMrd lor 

.  <hr tttociauon but ihp mtutulP did not h t i*  tr. ] arum  rot* in that lOPttflc legttiatnrdrba ir 
2 Tlirt it  no nrgaut* rmleciion on grant, va-u 
|  Mr ty illitm t T h a i  n  inp wav t h ln o  w .iftrd  ba. t 
• thrn ’ IIp tddPd that hp ootKPd ' I f  U itnpuuy 
;  cuimcti Op had a tpy rnt* n paytage <u thp m w  
I  leal maipraciic* act 'H ia t t  nm true .' h* *a*d 

idd ing  that it w at mo«» of a warn Ptfort
Mr vyUUamt went on to tav h* rouid not in* 

iit lc  <mi Mr i.xm * uu t wup m outet in  o n  rani' 
a tifh  agamtt tort reform 

’ odd ' /.rnriiut t a d  pt*rv ttai* rpprrt«ntati** h* 
hat tfn te n  to to far rpm*mb*r*d tut lauvrr t  rot* n 
1. bbttng for ih* bell *tl* did hat* a let u ifc i  with t 
tacd Hi* lounger Mr i^orrwiiui. noting he rt not tur- 
pnted  the inturanc* mdutirv it  .uua iM ing  it*«U 'U ig  
buttnru  tayt wtttl it good for them and w ill make them 
a  * good •

The trig] lawyert Mr Dorman acknowledged .t ma> 
t*  true no one roll* letnembert who did what 70 «etr> 
ago etcepi lot anecdotal fecofiecuont. Pul that It brt*d* 
the po.ni

'tt it highly runic that a guy who w .x ted  ut that on 
. . i t l  the time got injured taler and then phUotcipA.
• aDa twtirhed ' .a<d Mr H u m a n  *lrana changed hrt 
U ' le f  beraute rt what hapfwhed -o him perwMiaify ’  

n on* of h it  guetc cocumnt Mr i .erw uut ittued t 
, tfting Mot Ut the injuMtr* he taed he both helped cr* 
cir and tulle red from 'ifed iraf o*gtif»nc» r in iM  1*  
i" lu r e d  wmpft Py r e tu v u n g  egal ftghu  ' h* va n
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Tragedy Alters Lobbyist’s Views

Far AO die You M ik e *

Damages capped for tort reformer injured by malpractice

W
hile a lobbyist for tho insur­
ance i . Justry, Frank Cornelius 
helped push through legislation 
th a t rewrote tort law in Indiana. 
The medical m al­

practice legislation 
tha t was passed in 
1975 came at the 
dawn of the tort re­
form movement, and 
included a cap on 

i damages associated
with several such

i laws.
Cornelius. 49. 

has hved to rue his 
role in th a t legisla­
tion, speaking out 
through op ed pieces 
and interviews.

‘I think tort re­
form as we know it 
is totally bad,* he Frank Comelios 
said. “We have a ju ­
dicial system that 1 found quite ad- 
equa’e if allowed to function its 
own way."

Knee Surgery Gon» Awry
What changed Cornelius’ mind 

on tort reform was a series of n ight­
m arish incidents beginning in Feb- 

I ruary  1989 when he underw ent 
1 arthroscopic surgery on his knee

After returning home h i began 
experiencing pain and m ade sever­
al calls to his doctor who. he re­
ports. told him to gel a bedpan and 
then left on a skiing tnp . The pain 
did not subside, and consultation 
with another doctor showed he was 
suffering from a degenerative nerve 
disorder often caused by trnum a or 
infection resulting from surgery

This was only the beginning. 
During physical therapy his condi­
tion was complicated by receiving 
an electric shock when a therapist 
misread instructions on a medical 
device. In August 1990. a doctor 
using the wrong instrum ent left 
holes in tr.e mam vein of Cornelius 
leg Still another doctor punctured 

| Cornelius' left lung while trying to 
save his lifr

As a result. Cornelius uses a 
wheelchair and needs a respirator 
to breathe. He has been told he has 
about two years to live. He claims 
his medical costs and tost wages 
amount to more than  $5 million

Cornelius sued the hospital 
and physical therapist, settling for 
$500,000, which wus the to tal 
am ount of damages allowable f ir  

a single malpractice 
incident under legis­
lation he helped got 
passed. The limit has 
since been raised to 
$750,000

He also has s e t­
tled a product liabil­
ity ju it for $100,000 
and receives workers 
compensation. After 
subtracting attorney 
fees. Cornelius esti­
mates he has netted 
close to $400,000 in 
damages

He acknowledges 
there is an aspect of 
poetic justice in his 
fate But he adds "If 

there is a God. and I believe there 
is. what happened to me has a p u r­
pose. It changed my way of th in k ­
ing *.id looking at things "

It obviously has changed his 
way of thinking on tort reform In 
an Oct. 7 article in The Seiu York 
Times, Cornelius writes: “Medical 
negligence cannot be reduced sim ­
ply by restricting consumers' legal 
rights. T hat will happen only when 
the medical industry begins to ef­
fectively police its own "

Sherm an Joyce, president of 
tho American Tort Reform Associa­
tion :ATRA>. said of C ornelius 's itu ­
ation: “Obviously this is very unfor­
tunate. I suspect it is not typical.* 

He said Indiana made a “good 
faith* effort to deal *-ith rising m ed­
ical costs in the . ale by placing 
limits on liability

*In defense of tins sta tu te  it 
im portant that one single incident 
not bo used to dem onstrate its u n ­
fairness.* Joyce said. “You can prob­
ably find a single incident under 
any circumstances *

Nonetheless, tho reforms pushed 
by ATRA are not as harsh a* Indi­
ana 's early legislation The gi 'up  
doesn't suppor a limit on econom.- 
datnnges but uoes support caps on 
noneconomic dam ages like pain 
and suffering “We just w ant bal­
an c 'd  und fair rules.* Joyce said

—H tnr\ J  Reskt
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TO : Members o f the

FROM : Senator Robin L

DATE : April 27. 1995

RE: Tort Reform

P rod u c t L ia b il i ty  Su its b rough t by griev ing m em bers o f
fam ilie s  le f t  b eh ind  have en co u ra g e d  th is  type  o f
responsib le behav ior by com panies like B crn zom atic . IN 33
Y EA R S  O V E R  40 C A R BO N  M O N O X ID E  PO ISO N IN G  D EA TH S
HAVE BEEN  ASSOC IATED  W ITH  TH E  U SE  OF  TH IS  H EA TER .

S A F E T Y  W A R N I N G
Bom .om atic Porubt* Maaiar Recall 
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SErxzOmuiC
W ithou t P roduct L iab ility  Su its 
com pan ies to take responsib le  
killing o f innocent people .

there will 
action  to

be no reason for 
stop the care less

Art* y o u  s u r e  you  u n d e r s t a n d  T O R T  R E F O R M ?



Tim  a n d  B a rb  D ooley  
643 " 0 "  S t r e u t  
A n c h o ra g e ,  A la sk a  

99501 
(9 0 7 ) 274-7068

DEAR SE N A T O R :

S U B JE C T : PLEA SE V O TE A G A IN ST TH E T O R T  "REFORM " B ILL

WE A RE LIFELO N G  R E PU B L IC A N S , B L ’J  WE ARE ASHAMED TH A T TH E 

R EPU B LIC A N  PA R T Y  IS  PU SH IN G  TH E T O R T  "REFO RM " B IL L . WHY WOULD 

YOU WANT T O  LIM IT P U N IT IV E  DAMAGES TO  ONLY $ 3 0 0 ,0 0 0  A G A IN ST 

SOMEONE WHOM A JU R Y  HAS FOUND HAS A C T E D  IN T E N T IO N A L L Y , 

M A LIC IO U SLY , AND OU TRA G EO U SLY ? R E P . PO R T E R  SA Y S T H IS  BILL 

P R O T E C T S  B U S IN E S S . A RE YOU REALLY P R O T E C T IN G  B U S IN E S S ? SMALL 

B U S IN E S S? WHY DO YOU WANT A B U SIN E SS O PER A TIN G  T H A T  A  JU R Y  HAS 

FOUND HAS A C TED  IN T E N T IO N A L L Y . M A LIC IO U SLY , AND O U TR A G EO U SLY ? 

WHY WOULD T H IS  BE GOOD FOR A LA SK A N S?

IF  A  C IV IL  LAW SUIT WAS B R O U G H T A G A IN ST TH E OKLAHOMA 

T E R R O R IS T S , T H IS  BILL WOULD LIM IT T H E  P U N IT IV E  DAMAGES A G A IN ST  

THEM  T O  ONLY $ 3 0 0 ,0 0 0 . (O R  R EQ U IR E JT D IV ID U A L  LAW SUITS BY SEV ER A L 

HUNDRED P L A IN T IF F S  AND TH U S CLOG T H E  C O U R T S .)  T IC S  IS  AN ID IO T ’S  

B IL L . PLEA SE V O T E  A G A IN S T  T H IS  B1LL1
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D e a r  Robin:

I t h o u g h t  I w o u l d  g i v e  y o u  m y  t h o u g h t s  a b o u t  the t o r t  r e f o r m  
l e g i s l a t i o n .

F i r s t  off, f o r  m y s e l f  a n d  t h e  r e s t  of the K e t c h i k a n  B a r  
A s s o c i a t i o n ,  w e  w o u l d  li k e  to t h a n k  y o u  for y o u r  e f f o r t s  t o  
f o r e s t a l l  t h e  e f f o r t  t o  p a s s  th i s  l e g i s l a t i o n .

S e c o n d l y ,  I u n d e r s t a n d  th a t  y o u  a r e  u n d e r  a g r e a t  d e a l  of 
p r e s s u r e  f r o m  y o u r  R e p u b l i c a n  c o l l e a g u e s  to n o t  b l o c k  the b i l l s  
t h i s  t i m e  a r o u n d .  I a l s o  u n d e r s t a n d  h o w  you m i g h t  feel a l o n e  in 
y o u r  e f f o r t s  a n d  y o u  m i g h t  w o n d e r  if the e f f o r t  is w o r t h  it.

A s  y o u  know, I a m  c o n s e r v a t i v e  a n d  so a r e  m a n y  of t h e  o t h e r  
m e m b e r s  of t h e  K.B.A. H o w e v e r ,  I k n o w  of no n e  of the m e m b e r s  w h o  
s u p p o r t  t h i s  e f f o r t  for c h a n g e .  T h e  r e a s o n s  for t h i s  a r e  
n u m e r o u s  b u t  some are a p p a r e n t .  T h e  l o w e r  p a r t  of S o u t h e a s t  
A l a s k a  is a b l u e - c o l l a r  c o m m u n i t y .  It is c o m p o s e d  of loggers, 
f i s h e r m e n ,  c o n s t r u c t i o n  w o r k e r s  a n d  miners, the v e r y  p o p u l a t i o n  
b a s e  that w o u l d  be m o s t  h u r t  a n d  a f f e c t e d  b y  th i s  l e g i s l a t i o n .  
T h e s e  a r e  t h e  p e o p l e  w h o  h a v e  d a n g e r o u s  jobs a n d  o c c u p a t i o n s .  
T h e s e  a r e  a l s o  y o u r  c o n s t i t u e n t s .  Y o u  h a v e  a c o n s e r v a t i v e  b a s e  
but it is b l u e - c o l l a r  c o n s e r v a t i s m ,  not fat c a t  A n c h o r a g e  
c o n s e r v a t i s m .  In a d d i t i o n ,  m o s t  of the K.B.A. m e m b e r s  a n d  
y o u r s e l f  h a v e  e x p e r i e n c e  w i t h  c l a i m s  a n d  h a v e  d e a l t  w i t h  
i n s u r a n c e  c o m p a n i e s .  If w e  b e l i e v e  that this l e g i s l a t i o n  w i l l  
b e n e f i t  a n y o n e  or a n y t h i n g  o t h e r  th a n  t h e i r  r e s p e c t i v e  p o c k e t  
books, I h a v e  so m e  e x t r a  s w a m p l a n d  in F l o r i d a  to sell the folks 
of A l a s k a .

O n e  last p u r e l y  p o l i t i c a l  o b s e r v a t i o n .  Y o u  w i l l  n e v e r  be 
d e f e a t e d  b y  a D e m o c r a t  b e c a u s e  y o u  v o t e d  a g a i n s t  a n d  s t o p p e d  th i s  
f r o m  h a p p e n i n g  to the g o o d  p e o p l e  of Alaska.



CLIFFORD II. SMITH
A l ’ro fc«im iiil Corporulimt

S e n a t o r  R o b i n  T a y l o r  
M a r c h  16, 1995 
P a g e  2

Keep up the good work and you are not '’1f »e 

R e m e mber Cliff Taro supported Campbell.

Yours truly,

cc: Rick Friedman
Debra Gr avo
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Second error 
at hospital 
leads to death
The Associated Press 

T A M PA . F la . — T he sa m e  h o sp ita l 
w h e re  a su rg e o n  a m p u ta t e d  th e  
w rong  leg o f a p a t ie n t  is a c k n o w le d g ­
ing a n o th e r  m is ta k e  — tw o  w eek s 
la te r  — th a t  led  to  th e  d e a th  of a 
77-year-old m an.

Leo A lfonso  d ie d  M arch  3 a f te r  a  
re s p ira to ry  tech n ic ia n  a t  U n iv e rs ity  
C o m m u n ity  H o sp ita l m is ta k e n ly  re ­
m oved h is  v e n tila to r .

A lfo n so  d ied  less  th a n  an  h o u r  
la te r , th o u g h  h e a lth  c a re  w o rk e rs  
tr ie d  fo r 30 m in u te s  to  re v iv e  h im .

The em p lo y ee  sh o u ld  h a v e  ch eck ed  
th e  p a t ie n t ’s id e n t i ty  v isu a lly , b y  
sp ea k in g  to  h im . b y  re a d in g  h is  c h a r t  
and by  ch eck in g  h is  id e n tif ic a tio n .

T he h o sp ita l sa id  th e  w o rk e r , w h o  
has been  em p lo y ed  fo r 2 lh  y e a rs , h as  
a c lean  record . S h e  w a s  su sp en d ed , 

O n F eb . 20. a su rg e o n  a t  th e  
h o sp ita l a m p u ta te d  a d ia b e t ic  m a n ’s 
left leg b e lo w  th e  k n ee , th o u g h  i t  
w as h is  r ig h t leg th a t  w a s  su p p o sed  
to  h av e  b ee n  rem o v ed .

U n iv e r s i ty  C o m m u n ity  H o s p i ta l  
b lam ed  th e  a m p u ta tio n  m is ta k e  on a 
c o m m u n ic a tio n  b r e a k d o w n .
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Crushed by My Own Reform
By Frank Cornelius

I■ A t  i

C a r m e l ,  Ind. 
n 1975, I helped persuade (he 
Indiana- Legislature to pass 
what was acclaimed os a pio­
neering reform of the medic.-.1 
malpractice laws: a 5500,000 
cap on damage awards, and 

elimination of all damages for pain 
and suffering. I argued successfully 
that such limits would reduce health 
care costs and and encourage physi­
cians to stay in Indiana —  the same 
sort of arguments that now underpin 
the medical industry’s call for na­
tional malpractice reform.
Today, from my wheelchair, I rue 

that accomplishment. Here is my 
story.
On Feb. 22,1989.1 underwent rou­

tine arthroscopic surgery after in­
juring my left knee in a fall. The day 
I loft the hospital. 1 experienced a 
great deal of pain and called the 
surgeon several times. He called 
back the next day and told my wife 
io get me a bedpan. He then left on a 
skiing trip. I sought out another sur­
geon, who immediately diagnosed 
my condition as reflex sympathetic 
dystrophy —  a degenerative ner;ous 
disorder brought on by trauma or 
infection, often during surgery.
A few months later, when a physi­

cal therapist improperly read the 
instructions on a medical device, f 
received a tremendous current of 
electricity through my left leg. This 
seriously complicated my condition.
In August 1990, another physician 

proposed a medical procedure, out 
used the wrong instrument; that left 
mo with several holes in the vena 
cava, the main vein from the legs to 
the heart. I would have bled to death 
tn my room if my wife had not come 
to see me that evening and called for 
help. As another physician tried to 
save my life, he punctured my left 
Jung.
The cost of tilts cascading series of 

medical debacles Is painful to tally:
•  1 am confined to a wheelchair 

and need a respirator to keep breatil­
ing. I have not bcon able to work.
•  I have continuous physical pain

'Frank Cornelius is a former lobbyist 
whose clients included the Insurance> 
Institute of Indiana.

in my legs.and feet, prompting my 
doctor to hook me up to an apparatus 
that drips morphine. My pain used to 
rote a 10 on a scale of 1 to 10. Nowit's 
about a 4.
• Twice. I httvo received last rites 

from my church,
• My marriage Is ending, and ihc 

emotional fallout on our five children 
has been difficult to witness, to say 
the least
•  At the age of 49.! am told that I 

have less than two years to live.
My med'cal expenses and lost 

wages, projected to retlromcnt age if 
I should live that Jong, come to more 
than 55 million. Cloims against ihc 
hospital and physical therapist have 
been settled for a total of $500,000 —  
the lim it on damages for a single 
incident of malpractice. The Legisla­
ture has since raised that cap to 
$750,000, and I may be able to collect 
some extra damages if I can sue

I lobbied for 
limits on 

malpractice suits. 
Now I’m sorry.

those responsible for the August-1990 
incident that nearly killed me. But 
apparently because of bureaucratic 
inertia, the state medical review 
panel that certifies such claims has 
yet to act on mine.
Tho kicker, of course, is that I 

fought to enact the very law that 
limits my compensation. All my suf­
fering might havo been worthwhile, 
on some cosmic scale, if the law had 
accomplished its stated purpose. But 
tt hasn’t.
Indiana’s health care costs in­

creased 139.4 percent from 1980 to 
1990 —  just about the national aver 
age. The state ranked 32d In per 
capita health care spending ,n 1990 
—  (he same as tn 1980.
It's understandable that the dam­

age cap has done nothing tv curb 
health care spending; the two have 
almost nothing to do with each other. 
In 1992. the Congressional Budget

HEALTH CARE
S E C O N D  O P IN IO N S
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Office reported lhai medical mal­
practice litigation accounted foi less 
than 1 pcrconl of total health care 
spending. 1 doubt that the percent­
age in Indiana is much different.
Proponents of I diana's damage 

cap argue that doctors hero pay less 
for malpractice insurance ihan their 
colleagues in other states. What thoy 
don't say is that malpractice premi­
ums arc* artificially low because in­
surers need to offer cnlv $190,000 of 
coverage. Negligently iniured pa­
tients who are entitled to more ihan 
5100,000 must look to Indiana’s state- 
run excess compensation fund.
Because that fund is supported by 

a surcharge on doctors, the true cost 
of malpractice Insurance in Indiana 
can be calculated only by adding 
premiums and surcharges together 
And the surcharge for the compen­
sation fund has ballooned.
Doctors and insurers have speni 

millions propagating the myth thai 
America is awosh in unjustified mal­
practice suits and crazy jury ver­
dicts. And apparently they have cap­
tured the attention oDrhe President 
and Congress: malpractice damage 
caps were part of many health care 
measures in Congress ihis year, ar.d 
they are sure to be back when the 
issue resurfaces in the next session 
The prospect that these '’ ro- 

forms” will be enacted is frighion- 
ing. Make no mistake, damage caps 
are arbitrary, wholly disregarding 
the nature of the injury and ihe pain 
experienced by the plaintiff. They 
make it harder to seek and recover 
compensation for medical injuries; 
extend unwarranted special protec­
tion to the medical industry; and 
remove the only effective deterrent 
to negligent medical csre. since the 
medical profession has never done 
an effective job of disciplining negli­
gent doctors.
.Medical negligence cannot be re­

duced simply by restricting consum­
ers' legal rights. That will happen 
only when the medical industry be­
gins to effectively police ii.> own. I 
don't expect to live to sec that day.l >



Juries Are Just Saying No
By Kusscl! F. Moran

<

HAST I GUI', 1..I.

T ho Common Sonso l,e- 
p.nl lloform hill, soon 
to ho considered by 
Conp.ress, Is the ning- 
num opuG of the tort 
reform mnvomont. 

This Horn In tho "Contract With 
Amorlcn" would moke major 
changes In Pcdornl civ il litigation, 
cspcclnlly concerning product Habit* 
Ity suits and punttlvo dnmngcG, nil In 
icsponso to n porcclvcd groundawoll 
of dubious lawsuits.
Hut there Is a problem: It's too 

late.
The tort reform movement has 

nlrendy been heard, loud and clenr. 
by Its inrget nudlonco: tho Jury. Ju­
rors have listened attentively to the 
argument thru American business, 
staggering under tho burden of giant 
verdicts, Is losing Its competitive­
ness. If you nro n doctor or n home- 

jLwnor, tho reformoro have argued 
(or years, Insurance premiums w ill 
keep skyrocketing because greedy 
trial lawyers dim their clients are 
out to got you.
Well, tho ju ry Is In, and the vordlcl 

I* for tho dofendont —  and Itls Insur­
ance company. Civil Juries nrc find­
ing for tho defendant as novor be­

fore. In New York (whoro litigation 
Is so Intense It could usa a musical 
; 'ore), there Is a clenr pntlern, and 
It Is most dramatic In product liabil­
ity lawsuits. From 1D81 (o 10B7, 01 
percent of the verdicts In these ease* 
were tn favor of tho defendant. In tho 
next acvcii-ycar period, 1088 to 1004, 
that rnto rose to 02 percent. Tho 
trend la mirrored nationally, and it 
flics In the fnco of the conventional 
wisdom that product liab ility vor- 
dicta nro strangling American Indus­
try.
’Die trend Is olso clear In tho num­

ber of cases Hied. From 1005 to lOPt. 
tho number ol product liability cases 
(excluding nsbesios claims) In tlio 
Federal courts decreased by (0 per-

'loo late for tort 
reform. W e have 

it already.

| Russell F. Moron, a lawyer, Is
i publisher of The Now Yoih Jury 
j Vordfcf /te/jorfor.

cent. Not only nro product liability 
vordlcte • going for defendants, but 
dofciiiJnnls' odds of winning nro Im­
proving In negligence cases In gen­
eral, Including ordinary motor-void- 
clo mid bllp-nmMnll lawsuits. In New 
York, defendants nro now winning 44 
percent, compared to -41 percent sev­
en yenrs age.

And bow goes the medical mal­
practice "crisis'*? Here, too, New 
York Juries have bccii tilling toward 
tho defendant. Verdicts for physi­
cian# In mnlpractlco eases increased 
from CO percent In 1081-87 to 03 per­
cent In 1088 04. A recent national 
study showed that doctors win 71 
porcont of tho Hmo —  this despite a 
Harvard Medical School finding that 
In one recent year la Now York Slate 
alone, 23,000 to 31,000 pnllonls suf­
fered Injuries while hospitalized, 
lending lo as many ns 7,000 deaths. 
(Theso are medical, not legal, ntnils- 
tlcs.)
Contrary to tho ranting# ol tho 

American Medical Association, only 
about 2 porcont of people Injured by 
n physician's negllRcnco ever file 
suit, according to The New England 
Journal of Medicine. And those who 
do sue hardly cleg the courts, only 
0.8 percent of medical tnnlprnrllco 
cane# go to trial, and only 5 percent 
go nil tho way to verdict.
While doctor# nro undorslnndnbly 

upset over huge mnlpractlco premi­
ums, they should turn their Ire to­
ward tho folk# who coiled them. 
According to the National Associa­
tion of Insurance Commissioner#, 
medical malpractice Insurance Is 
tho most profitable lino of business.
There fa strong evidence lliaf 

there was novor n problem to bogln 
with. A General Accounting Office 
study questioning tho existence of u 
"litigation explosion" noted that 
only 10 porcont of the seven million

CLINTON &
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coses filed In 
state : courts 
It cross tho roun* 
try ,»rc tort 
rase# o f . any 
kind. This Is not 
surprising In 
llgh l of a Hand 
Corporation' 
study that of nil 
accident vic­
tims, only 7 per­

cent receive compensation through 
ilia court system.
Just na the licullh caio debate led 

lo massive adjustments In the health 
system, ro has the legal reform de­
bate resulted In n new Industry of
nrbliration and mediation known as 
nlloroullvodispute resolution. An en­
tire shadow Jusllce system 19 sprout: 
lug before om eyes. Reform Is he rd 
Hut the lefuriheis still clamor for 
more.
The tort system has grown with 

tlio accumulated wisdom of centu­
ries ol common law. Just as tho 
crim inal Justlco system la socloly's 
v/njv of expressing disapproval of 
certain behavior, iho civil Justlco 
Bvstcm Is society’s way of righting if 
wrong by compensating tlio victim . 
To die exieni Hint we tamper with 
iho right to a dny In court, wo risk 
leaving that vld lm wltbnothing hut 
nngor nnd feollngs of revenge, emo­
tions that our society nlrendy hns In 
superabundance. . n

'{OejuO ' 1 u y \ * o
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STEVE SIMS
1769 Wickersham Drive 
Anchorage AK 99507 
Phone: 563-7281

M arch  6 ,  1 9 9 5

Senator Drue Pearce
Alaska State Senate President
State Capitol
Juneau, AK 99801-1182

Representative Gail Phillips 
Speaker of the House 
State Capitol 
Juneau, AK 99801-1182

Re: Tort Reform

Dear Senator Pearce and Representative Phillips:

I was disappoi nted to read in the Anchorage Daily News on 
February 20, 1995 that like most everyone else, some of our
legislators were persuaded by a three sentence sound bite in the 
case of McDonald's continual serving of scalding hot  coffee. Even 
Dear Abby backed off on this one and admitted she made a mistake in 
criticizing the jury verdict after she received a letter from the 
attorney who won the case. (Enclosed summary)

Enclosed are two other fuller explanations of what happened in 
that case.

If you were  to check with the Anchorage Natural C-as com.-any 
you w o u l d  find out that hot water is not supposed to be set at r ^re 
than 130 degrees and preferably, not more than 120 degrees. For 
every 10 degrees you increase temperature, there is a substantial 
and large increase in the degree of burn and the quickness of the 
burn. At 190 degrees it is a scalding and an instantaneous burn 
through all layers of skin.

I know a bout hot coffee from a personal experien ce having once 
bought a cup of coffee from McDonald's on Dimond Boulevard about 10 
years ago, which left me with a blister on my lip when I tried to 
blow on it a nd take a small, quick sip. I have never gotten an 
actual blister on my lip sipping hot coffee elsewhere. The coffee 
was still not drinkable when it was time to leave the restaurant 
and I had already finished my meal. After all, this is a "fast 
food service" type of restaurant. The jury did not fail to 
understa nd that a business that sells "fast food" will not have any 
coffee refills if they leave their coffee at 40 to 50 degrees 
h otter than the normal standard coffee maker that Deople are used 
to d e aling with. No refills means increased profit.

I respectfully  submit that changing Alaska law will make no 
d iffe rence on what occurs to McDonald's in New Mexico anyway.



S e n a t o r  Pearce/Representative Phillips 
M arch 6, 1995 
Page 2

Th e r e  is virtually no such thing as an outrageous verdict that 
is u p hel d in civil law. If a jury renders too high a verdict in a 
civil case, the judge reduces it as they did in the McDonald's 
case.

You might note that the Exxon-Valdez 5 billion verdict was- ' 
e x t e n s i v e l y  criticized outside by corporate America and the Wall 
S t r e e t  Journal. Which of the Alaska senators and representatives 
are g o i n g  to say that that verdict was too high? But then you, 
like jurors, k n o w  the facts of the case a bit better than the press 
o u tside with their corporate advertisers demanding and getting 
e d i t o r i a l s  favorable to their position in the guise of news 
stories.

No tort attorney wants to take a ridiculous lawsuit because it 
will lose. He or she will not be paid. They will also have a 
d i s s a t i s f i e d  client.

COURT AWARDED ATTORNEY FEES SHOULD BE ABOLISHED

When you preclude people from having their disagreements 
a d j u d i c a t e d — w h i c h  are inevitable in any s o c i e t y — you basi cally 
send the m e s s a g e  that one should arm themselves and settle their 
d i f f e r e n c e s  on the freeway as we see happening too often nowadays.

In a tribal society, if you have a problem with your neighbor, 
you c a n  take it to the chief and the chief will sort it out without 
ch a r g i n g  the subjects for his opinion. The same system exists in 
v i r t u a l l y  all societies with different sophisticated levels and 
procedures. In Alaska, the Court system has already made it so no 
mi d d l e  class person with assets of more than $50,000 can go to 
court without possibly being wrong and incurring a huge judgment 
for cost s and attorney fees against them because they guess wrong 
as to what the law is on close questions.

N o  other state in the union punishes people for litigating 
grey a reas of the law or highly disputed factual situations like 
Alaska  has since 1959. A few institutional corporate d efe ndants 
like that law because it stops people from questioning what they 
do. T h e  p l a i n t i f f  trial lawyers like that law because it adds 10 
to 20 percent to any judgment they get and they keep one-third of 
it. N o b o d y  e v e r  speaks out on behalf of the middle class and 
m o d e r a t e l y  m o n i e d  people who cannot have their problems adjudicated 
w i t h o u t  s u f f e r i n g  the threat of bankruptcy. It seems the 
l egislative  members are either bought by the large corporations on 
the o n e  hand or bought by the "liberals" on the other hand, and 
nobody stands up for the vast majority of people who are somewhere 
in the middle. God forbid they should ever have to settle a 
d i s p u t e  in court  in Alaska.



Se nator Pearcc/Represc ntative Phillips 
March 6, 1995 
Page 3

CAPS OH AWARDS

With regards to the proposed caps on d a m a g e s  that tort reform 
proposes, I suggest you check how much it costs to raise your 
liability limits from $100,000 to $1,000,000 by the simple 
expedien cy of buying an umbrella policy for less than $200. This"* 
Umbrella covers yourself and protects your family if you are hit by 
an unins ured d r un ken driver as well as a f f o r d i n g  you additional 
liability coverage. The amount of insurance that can be procured 
for very little extra money is one million dollars.

If any legislator were put in a w h e e l c h a i r  for life or brain 
d a mag ed by a drunken driver, I do not suspect that they w o u l d  think 
that half a million dollars was sufficient compensati on when the 
lifetime costs of care alone would far exceed one million dollars.

Un f o r t u n a t e l y  all the proposed caps do is encourage insurance 
companies to never settle for the full amount of the cap because 
they can never be charged more than the cap. So when you place a 
$300,000 cap on something, you really place a $200,000 cap unless 
someone is willing  to go all the way through the court s y st em and 
incur the large costs and anxiety of doing so.

With the capo tort reform proposes, the Oil C o m p anies could 
pollute and take their cases to Alaska State Court where their 
liability will be limited.

I would like this letter to become part of the record of 
testimony of any committees that consider bills in so called "tort 
r e f o r m " .

We are all subject to manipulation and m i s i n f o r m a t i o n  with 
sound bytes from this information age in which we live. This 
McDona ld's case is just the latest example. It sounded outlandi sh 
to me until I tried Paul Harvey's diction, "And now you know the 
rest of the story."

Bc3t regards,

STEVE M. SIMS
nls
MC/L5
Enclosure

cc: R e p r esent ative Brian Porter
S e n a t o r  Robin Taylor
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J u r y  a w a r d s  p u n i t i v e  d a m a g e s  a g a in s t  
M c D o n a l d ’s f o r  e x c e ss iv e l y  h o t  c o f f e e .

Litbttk i' McDonald's Reitanmntt, N.M., Bernalillo Coun­
ty 2d Jud. Dot. Cf., No. CV-93-024I9. Sept. 14,1994.

Stella Lcbcck. a79-v ear-old rcuree, bought a 49-ccnr cup 
ot cotfce .*1001 a McDonald's Restaurant dnvc-through ui 
Albuquerque, New Mexico. Lebeds’* grandson jtopped 
the car so I jcbedt could add cream and sugar As she placed 
the stvrot'oam cup between her knees and tncd to remove 
die lid, the ennre contents spilled in her lap.

Lcbcck suffered third-degree scalding bums to her in­
ner thighs, penneum, and buttocks. She was hospitalized 
for eight d a w  and despite debndcmcnt and skin grafong, 
she suffered permanent scamng. Lcbeek’s tniuncs disaalcd 
her tor m o  scars Her medical bills totaled about S 10,000.

Lcbcck called on ATLA members Kenneth R. Wagner 
o f  A lbuquerque and S. Reed M organ and Jerry R. 
McKcnnev of Houston to represent her in a suit against 
McDonald’s Corporation and tne local franchisee.

Suit alleged the coffee bad been defective because of 
• 11 its excessive heat and (2) inadequate svamings. Plain­
tiff also asserted breacn o f warranties o f  fitness for a par­
ticular purpose and o f merchantability us that the extreme 
temperature made the coffee unfit for consumpoon. Plain­
tiff sought pumnve damages for McDonald's corneous in­
difference to its customers' satiny, claiming it knew the cof­
fee was dangerous but sold it anvway.

The franchisee was dismissed after McDonald’s stipu­
lated it had had control over the cotfcc, cup. and lid.

Morgan knew he faced an upfuil battle in convmcng the 
jury to  find for his client, let alone award punitive dam­
ages. .As me jurv foreman later noted. “[! ] wasn't n u t wny 
I needed to be there to  set tie a coffee spill. *

Plainuif presented evidence that in the 10 years betore 
the accident detendant had received at least 700 compiamts 
o f coffee burn*. At trial, counsel elicited testimony that 
McDonald's requires franchisees to serve cotfce at 180 to 
190 degrees Fahrenheit, while coffee brewed at home is 
usually between 135 and 140 degrees.

Charles Baxter o f Dallas, Texas, served as ptixnnfTs bum 
specaliit. He testified that 190-degree coffee causes full 
mickness bums—third-degree bums to  the rr.usde/fanv 
tissue layer—in leas than three seconds. Coffee served at 
160 degrees, however, would have to contact the dun for 
atxxir 20 seconds before causing a thud-degree bum.

:n LWV REPORTER 33

Baxter also pointed out that a liquid above 140 degrees 
cannot be consumed and that as its temperature increases, 
die rate at which it bums tissue increases cxponcnuaijv He 
testified that the fast food industry had failed to react to 
published warnings from die Shnncr's Burn Insurute in 
Cincinnati. Ohio, that the industry was causing serious 
scald bums bv serving beverages above 140 dcgiccs 

Plaintiff s warnings expert, Lia Latix of Denver. Col­
orado, told the jury that although people know coifcc is 
hot, they do not know how severe bums can be. She said 
McDonald’s should have had warnings indicating die se­
vere nsk of bums. Mechanical engineer Kcnnedi Diller of 
Austin, Texas, testified that '-onsidenng the painful nature 
of bum injur.es, die risk of harm was unacceptable.

Some of the most damaging evidence came from 
McDonald's own executives and consultants Plaintiff; 
counsel elicited tcsnmonv that defendant (1) knew of the 
nik of severe bums from its cotfce, (2) deeded not to wam 
customers about the nsk despite knowing most consumers 
would not recogwie it. (3) knew its cotfce was not fit for 
consumpoon as served, and (4) did not intend to cnangc 
its polices m lignt of the evidence at mal.

Dunng closing argument, plaintiffs oHinscl pointed out 
diat McDonald's has laboratories and a school. “Ham ­
burger University," devoted to the studv o f selling food 
and dnnk; vet despite 700 bum complairts over a 10-year 
penod. it had never consulted a bum specialist or a the:- 
modynamicst. Counsel estimated defendant's daily gross 
cotfce sales were over S1.3 million and suggested punitive 
damages equal to rwo days ofcotfee sales would send a 
message to McDonald's and others in the industry.

The jury lwarded 5200,000 compensatory damages and 
52.7 million puruove damages. The compensatory award 
was reduced to 5160,000 for plainnfTs 20 percent com­
parative negligence, for a total of"about 52.9 million.

The rnai court then reduced the punitive award to 
5480,000. or three tim u  the compensatory award _  

The pared have now- reportedly reached a confidential 
senkment.

Morgan wrote shortly alter the succesaul verdict, "The 
evidence established that a consumer—through no fault of 
his or h o  own. ot following a momentary inadvertence or 
itusnke—can wind ur> with an cxoiKsaongty painlu’. dis­
figuring, expensive, and possibly life threatening in- 
jury . . .  Wkv did the company ignore wtut it knew* \Vhv 
had it not studied the ruk'"

rw
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D e a r  A n n  L a n d e r s . . .

Advice columnist Ann Landers included a lerxcr in 
her January ! 6th column defending the famous ju ry 
verdict in favor o f a woman who spilled a cup o f hot 
McDonald 's coffee in her lap. The lerter was a result o f 
an earlier column in which Landers wrote. “ The once 
noble profession o f law Has sunk to a new low .*

In response, p la in tiffs attorney S. Reed Morgan o f 
Houston wrote that rise ju ry considered the seventy o f 
hu clien t’s injuries, which required skiri grafts and kept 
her in the hospital eight days. He also cited the high 
number o f McDonald 's bum cases that preceded this 
one and the fact that no effort was made to change 

, corporate operations. _

T h e  civ il justice system worked the way it is 
supposed to —  to protect individuals from corporate 
indifference." Morgan wrote.

'A n d it is not just some lawyers doing that, it is a 
iu ry o f 12 fellow citizens. Tha t is the beauty o f the 
.American court system.* be concluded.

T h a n k  you for reducing the heat and adding a 
little mote ligh t." Landers replied. *And now I th in k 
we should cool it.*

I  |
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   FoitLJM / Ll TITERS ,_______
McDonald’s coffee suit wasn’t a travesty

Everyone expects cotfoo to bo hot; people 
expect a showor to be hot. But they don't 
expect to bo hospitalized by a cup of coffee or 
the shower.

I ly  J U D Y  A l l  PH
M y  m o lhc t was b u rn ed  severe- 

ly  b y  ■ cup  o f  M c D o n a ld '*  coffee 
w h ile  sealed In  • p e rk e d  car In  e 
M c D o n a ld '*  p e r k in g  lo l  In  A lb u ­
querque  three year* ago S h e  w a t 
tr y in g  to a d d  ciearn a n d  sugar to 
the coffee

W h a t she d id  no t k n o w  I t  llia t 
M c D o n a ld '* , b y  corporate p o lic y , 
k e p t  It* coffee be tw e e n  180 190 
degree* T h a i m eant th a t It  the 
s p ille d  It. It  w o u ld  cause life  
Ib te a lr n ln g  th ird  d e g ir a  b u r n t  In 
tw o  lo  te v e ii K a u n a s

E v e ry o n e  ta p e d *  coffee to  L« 
h o t ; peop le  eapect a »hower to  ba 
hot U u t th e y  d o n 't  e xpect to  be 
h o tp lla llr c d  b y  a c u p  o t coffee  or 
the  shower.

M y  m other tp e n l e ig h t day*  in 
Ih e  h o s p ita l. received t k lu  graft* 
a n d  lo o k  m are th a n  tw o  year* to 
recover her h e a lth  o f  to d a y  T h e  
p a in  w a t  e a c tu c ia tln g  'n it r e  I* 
perm anent tcarrlng  over 10  per- 
rent o f  hat bo d y

M c D o n a ld '*  k n e w  these fact* 
Y e t ,  M c D o n a IJ ' i  w a tt le d  I h l t  
cat* lo  go to  tr ia l a n d  w o u ld  not 
ta tt le

A t  tr ia l, M c D o n a ld '*  o w n  **- 
pert w itness** v e r if ie d  w h a t our 
a * pert witncs*** sa id  

T h e y  a d m it te d  lb *  p ro d u c t 
w as ly y  but for c o n s u m p tio n  
w h e n  M id  '

T h e y  d id  not contest the fact 
that It to o k  25 m inu te s  to  coo l to 
a d r in k a b le  tem perature .

T h e  q u a lit y  assurance m anager 
from  M c D o n a ld 's  (hen  sa id , un  
drr o a th , that they  h a d  an a d m it 
le d ly  Incom ple te  lis t o f  more 
th a n  700 b u m  cases In  fact, he 
w as surprised th a t the num ber 
w asn 't m uch  larger T h e  num ber 
Is n o w  m ore th a n  1,000.

O ur  a tto rney  p o in te d  ou t that 
be b a d  ((iicstloncd th is  m an  sev 
rral year* earlier for a c lien t 
w ltb  a s im ila r  severe bu rn  Th u * . 
Ib is  e xe c u tive  a d m itte d  he w as 
p ersona lly  aw are  o f  the nature  o f 
the burns Ib a l com e from  the 
sca ld ing  h o t  product

T h e  m a n a g e r  a l t o  t a l  l h i 
k n e w  custom ers w ere not a w a ie  
o t the danger o f  th ird  degree 
burns from  the  product l ie  ad 
m ilte d  In  Ih o  past H e  year* he 
had  dona n o th in g  lo  m a ke  the  
product safer. H e  had  net con 
lu l le d  a n y  b u m  expert I I*  H a t ­
ed he had  n o  In tc n lln n  o f  tu rn in g  
d o w n  the h ta t ,  desp ite  the fact 
m a n y  m o te  p e o p le  w o u ld  be 
burned

fu r th e r . M c D o n a ld 's  h a d  spent 
m o n ey  o n  a s ta tis tic ian  to  say  In  
court that m y  m other and  a l l  the 
o ther b u m  cases were statist si 
l y  In s ig n if ic a n t , and  thus , there 
w as n o  reason for Ih *  corpora

t lu n  !c- d o  a n y th in g
O u r  case p o in te d  out that lo t  

every  degree o f li-m pcrature In 
cicasc over M O  degrees, b u m s  
occur e x p o n e n t ia l ly  taster T h e  
reasonable  fu ry  to ld  th is ca llous  
a n d  Ir r e s p o n s ib le  c o r p o r a tio n  
th a t Its b e h a v io r  w as unacxept 
ab le  T h e  lu r y  u n a n im o u s ly  fined  
p u n it iv e  dam ages o f tw o  days  of 
coffer  sales, w h ic h  turned  nu t to 
be 12  7 m il l io n

J u d g e  S c o l l  s a id  o f  
M c D o n a ld 's  

" I  t h in k  that there w as  e v i­
d e n c e  a n d  a r g u m e n t  a b o u t  
M c D o n a ld ’s k n o w le d g e  ilta l Ih*  
c o ffe e  c o u ld  c au se  s e r lu u s  
th ird  degree fu l l  tissue b u m s  

" I  t h in k  the  dem eanor o f  Ihc  
w itnesses te s t ify in g  as w e ll as 
th e  s u b je c t o f  th r  te s t im o n y  
c le ar ly  in d ica te s  Ih s t  M c D o n a ld 's  
k n e w  lu s t  th* co ffee , at the  tim e  
It w as served, w as  lo o  ho t for 
liu m s n  co n s u m ptio n

“ I heard  n o  e v iden ce  o f any  
present in te n t io n  to  c u r le d  m at

ter* b y  s im p ly  tu r n in g  d o w n  the 
m a n u a l Ih e n n u s tn is  on  Ih e  coffer 
brewer* f i n a l l y  M c D o n a ld '*  c o n ­
sciously m ade n o  serious effort 
to w arn  Its consum er* "

H o w e ve r . Judge b r o il  m im e d  
the p u n it iv e  dam ages to  three 
lim e s  com pensatory dam ages .

T h e  system  w o ik e d  because 
Ih e  I n i t i a l  p u n i t i v e  a w a r d  
brought p u b lic  a tte n t io n  tu  th is  
Issue.

tt m y  m other d id  not w a n t to 
accept the  reduced a w a r d , site 
w a t g iv e n  the o p t io n  o f re try in g  
H it  case She  chute a c o n f id e n t ia l 
settlem ent, d e ta ils  o f  w h ic h  we 
at* nut p r iv ile g e d  lo  k n o w  

W hat d id  M c D o n a ld 's  d o  w ith  
the m o n ey  It p r o b a b ly  d id  net 
have  to  p s y  to  m y  m o th e r 1 D id  II  
spend It a t  a respons ib le  corpora­
t io n  s h o u ld . In  f in d in g  w a y s  lo  
m ake  its  product sa fe :

M c D o n a ld 's  has spent m o n ey  
utt an  a d ve r tis in g  carni fu  
m ake  m y  m other lo o k  . . i ls h  
a n d  say she d id n 't  ta ke  lespons l-

of justice
b l l l l y  for her actions

W hereas M cDona ld '* , s till It  
n o l ta k in g  re s p o ns ib ility  for Its 
Actions . S te lla  l . lr b r tk  d id  M i*  
tr ied  to  h e lp  fu ture  M c D o n a ld 's  
custom ers from  o ld  lo  young  be 
la fc .

D id  y u u  k n o w  lire Consum er 
Product S a fe ty  C o m m iss io n  In  
IU77 a d v ise d  A rn e ilc a n t In  turn  
d o w n  our w ater heaters to I M  
deerccs to  reduce the 200 t) S  
c h ild  fa ta lit ie s  per year due  to 
s c a ld in g 1  T h e  S h r ln c r 's  H u m  
C enter in  IDJt w a n te d  a ll n-slau 
ra ids  lo  stop  serv ing  hu t d u n k s  
above  H I  degrees

P le a s e  u n d e r s ta n d  th a t lb *  
system  w o rke d  as it w a t  s u p ­
posed to T h e  ju d g e  currently  has 
the c a p a b ility  to  reduce r a c e tilv r  
Judgm ents. I f  h r  SO drrtns l l  It 
so o b v io u s  Ib a l law su its  l ik e  th is 
b r in g  a tte n t io n  to  dangerous d e ­
fective  products

Because the governm ent does 
not w is h  lo  regulate Ih e  aal* o f 
a l l  p r o d u c lt . Is It appropriate  to 
rem uve a n y  redress f iu m  those 
w h o  w o u ld  be In jure d  b y  corpo 
rations  lh a t k n o w in g ly  a n d  c a l­
lo u s ly  se ll de fective  products ’

11 b t i f  Alien I* n  * d#»gM*i o l Slalt*
I Is t.xk , Ik* women • ’■<) non a 
laasuil against McOonatd a tu* t« iurg 
cod e*  dial caused n*i saiiou* k vm
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House passes oil royalty break!
The House last week, after prolonged debate, passed CSHB-207, legislation that will allow the 

Commissioner o f Natural Resources to adjust the stale royalty rates on new fields determined to be 
marginal and older fields that have become marginal or shut-i.i. Most such fields would also come 
under the state’s economic limit factor applied to severance taxes on small oil fields and wells. This 
would mean most fields qualifying for royally reduction would also pay no severance taxes. In terms 
of imposed state cost, this would mean most suite revenue burden would be substantially lifted.

The heavily amended version o f the bill passed the House April 18, but reports arc the Senate is 
likely to delay action final until the last days of the session (and maybe final hours), using 'he bill as 
trading stock with the House and Gov. Knowles. The bill is a priority for both House Republicans and 
the Knowles Administration.

/

The Senate may use the bill to exact commit­
ments for their priorities. I lowever. Senate Resources 
chairman Sen. Loren Leman is committed to prompt 
action, scheduling the bill for almost immediate hear- 
ing (Saturday, April 22 )___________ C on,im ud page S

T h e  t o r t  re fo rm  bill  b a c k  to  H o u se  

floo r, a n d  is n o w  e x p e c te d  to  p a ss

-------------------------------------------------
I n s i d e  t h i s  v  i s k i

SB -16: University lands bill 
alive in the House....................... Page 8
Senate budget............................... . Page 3
Ixtoking for construction work? 
Watch University AHFC bills .Page 3

J

V

The tort reform bill was scheduled back on the House floor Monday, April 23. am this time the 
bill is expected to pass. C SH B -158 ran into trouble on the House Boor March 28th, and was puUcd 
back off the floor. The bill is slated for floor action Monday, April 24th, with backers saying they now 
have the votes. The House bill seeks to put in place a two-tier system for economic and ncn-economic 
damages, capped at $300,000 and $500,000. Punitive damages are left open ended, but with half of 
punitive awards accruing to the general fund. The logic regarding punitive damages is that the punitive 
award is a penalty, and is awarded without regard to personal loss by the plaintiff Advocates claim 
that the penalty should not act as a magnet for plaintiff lawyers to pursue litigation for monetary gain. 
House backers also say they have the needed votes in the Senate, and say that the bill willcmcrgcfror 
Sen. Robin Taylor’s Judiciary Committee* a critic of the tort bill.

'V H o  5 M a  7



. . .  S c h o o l s /

School fund ing  rem ains  unc lea r ?
Both I louses have passed what might be called "half 

funding," leaving out education. House Chair Mark 
I lanlcy is trying to sell two years of "flat-funding" for 
schools, forcing schools to cat enrollment growth. Wc 
arc told right now the odds arc about 50-50 between 
flat funding, and funding enrollment growth.

The Tenure etc. bills; The House bill (HB-217) 
has moved out of Judiciary to House Labor and 
Commerce, while the Senate’s SB -132, will be back 
before Senate finance this week.

••Sec our "local supplement" for the inside 
on tenure bills and school funding —

Rural/nonprofit insurance pools: This bill 
(IIB-223) is apparently dead in House Community 
and Regional Affairs wncrc it went through a scries of 
hearings. The expectation was many of the rural/ 
nonprofit pools would join the larger municipal league 
pool. The bill was opposed by the State Division of 
Insurance, which questioned the w hether such organi­
zations had the fiscal depth to pay claims. The Senate 
version of the bill (SB -104) is "on hold" in Senate 
Labor and Commerce.

As expected: Shared  
revenue cuts 5%  to 10%

As expected, reductions for the state's revenue it 
shares with local government in two programs, mu­
nicipal assistance and revenue sharing, is now firmly 
framed between (he House and Senate cuts. The 
Senate proposes a 5% cut fr mi FY-95 (current), the 
House a 10% cut.

•It should be noted that very small communities 
qualifying for the $25,0u0 minimum under" revenue 
sharing" will not be reduced. Their allocation is fixed 
in statute at $25,000. Under municipal assistance 
major commercial communities, such as Fairbanks, 
Anchorage, and a few others, also have a floor not 
subject to reduction. This amount relates to receipts 
major commercial communities formerly received as 
a share of the old gross business tax. This tax was 
repealed, and its local revenue contribution replaced, 
when the municipal assistance program was enacted 
shortly after beginning pipeline oil flow.

. o c a l  G o v ' t . . .

llD -185;Scnlor/locnH axexem D tion:This
bill is in House Finance and is expected to move on to 
the floor. Basically the problem is that the exemption 
program is a mandate imposed on local governments 
requiring them to give up tax base, i.e., granting tax 
exemptions to senior citizens. HB-185 The bill re­
duces die mandatory exemption from $150,000 to 
$75,000. The average value, orcxcmption currently is 
roughly $87,300.

E lflL laaim M llk  of passage; HB-86 is in Senate 
Finance one step short of the Senate floor and passage. 
This bill allows municipalities to apply some kind of 
flat tax to various classes of personal property (wing 
span, boat length, etc.), instead of trying to establish 
actual value. Note: Finance referral h aived4120. HB' 
H6 now ir Senate Rules.

M Q tP r^ .<M cJocaU lL \C 5 i HB-272 attempts 
to shift more flexible taxation of motor vehicles to 
local initiative. Basically the tax is local, but the most 
efficient place to collect the tax is at the point of 
vehicle registration, a state function. The rates arc 
fixed in statute, subject to change from time to time. 
Now in House Finance committee, the concept is 
resisted by commercial transport interests who fear 
higher classes and rates for their vehicles.

IlB -122;.S iiaring marine fuel, taxes; Now in
House Finance, this bill could find a future --perhaps 
next year. The idea is to relate shared marine fuel taxes 
to the need to maintain local harbor facilities that must 
support watercraft.

UB^SiJi.clippLai:acttns.jira:ssiQiLl)illL^i^
bill has passed the I louse has a single Senate commit­
tee referral -Judiciary. This bill makes stale law 
conform to federal requirements regarding possession 
of weapons on, or near schools, and at school events.

l lB :i l5 L lr f  PUndLlgOdlMLsUSPCmiPIi: This
bill expands grounds for suspension when a student is 
a threat to the welfare, safely and morals of other 
pupils. The bill would add suspension due to threat to 
u threat lo persons employed or volunteering at school.

The bill passed the House on a 37 to 0 vote, and as 
w* wrnr to passed the Senate 19 to 0.

Note: Many bills arc now being "short referred" in 
each House, meaning sent to only one committee, as 
ihc session nears its finale.
2
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A l a s k a n s  F o r  L i a b i l i t y  R e f o r m

To: All House Representatives
From: Alaskans for Liability Reform
Date: April 6,1995
Subject: HB150

Attached is a response form Norcal Mutual Insurance C orrec tin g tne  
Inform ation provided by the Division of Insurance per a distribution from 
S e n a to r  Robin T a y lo r , dated March 22,1995.

Our question is, Do you support the public or the Plaintiff Atto rney  Lobby?

P.O. Box 2016M 
Anchor***, A lu la  99520-1660 
P h o n r 361-0230
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fNORCAL
ir M iiuailnaunnoa Company
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A pr il  6 , 1 9 0 5

D e p t ,  of  C o m m e r c e  &  E c o n o m i c  D e v e l o p m e n t  

D i v i s i o n  o f  I n s u r a n c e  

P. O .  B o x  1 1 0 8 0 6  

J u n e a u ,  A K  9 9 8 1 1 - 0 8 0 5

A T T N :  M a r i a n n e  K .  B u r k e ,  D i r e c t o r

R E :  N O R C A L  v  M I C A  R a t e  Di f F e r o n c e 9

D e a r  Di rector B u r k e :

I rec ei ve d a  c o p y  o f  y o u r  M a r c h  24, 1 9 9 5  letter to S e n a t o r  R o b i n  T a y l o r  in 

w h i c h  y o u  state t h a t  since 1 9 9 0  t h e r e  h a s  b e e n  a n  a p p r o x i m a t e  6 0 %  rate 

d e c r e a s e  for p h y s i c i a n s / s u r g e o n s  c o v e r a g e  i n  t h e  M I C A / N O R C A L  rate 

co nf iguration. Y o u  also i n d i c a t e d  a n  a p p r o x i m a t e  1 5 %  rate d e c r e a s r  in 

hospital rates.

T h e  p u r p o s e  of  this letter is to point o u t  t h a t  y o u r  c o m m e n t s  a r e  i n a c c u r a t e  

r e g a r d i n g  t h e  p e r c e n t a g e s  o f  r e d u c t i o n  in p h y s i c i a n’s p r e m i u m s  b u t  I c a n  

ce rtainly u n d e r s t a n d  a n d  e x p l a i n  h o w  t h e  e r r o n e o u s  c o n c l u s i o n s  w e r e  

r e a c h e d .

W h a t  h a s  n o t  b e e n  t a k e n  into a c c o u n t  is t h e  R a t o  C l a s s  c h a n g e s  t h a t  

N O R C A L  instituted u p o n  its a s s u m p t i o n  o f  M I C A ' s  assets a n d  liabilities in 

J a n u a r y  1991.

I a m  e n c l osi ng  a  c o p y  o f  M I C A ' s  1 9 9 0  race c a r d  w h i c h  reflecte R a t e  C l a s s e s  

in effect at  t h a t  t i m e  a n d  also N O R C A L ’s 1 9 9 5  R a t e  C a r d  p r o v i d i n g  its R a t e  

C l a s s e s  a s  well. Y o u  will n o t e  t h a t  t h e r e  is a  c o n s i d e r a b l e  difference 

b e t w e e n  t h o  t w o  w h i c h  is e v e n  m o r e  clearly d e l i n e a t e d  i n  t he  e n c l o s e d  R a t a  

C l a s s  C o m p a r i s o n  C h a r t  (see E x h i b i t  A).

L e t  m e  gi v e  y o u  a  v e r y  s i m p l e  e x a m p l e  o f  h o w  y o u r  letter a n d  rata 

c o m p a r i s o n  i n  pa rti c u l a r  is e x t r e m e l y  m i s l e a d i n g .  Y o u r  letter to S e n a t o r  

T a y l o r  indicates E m e r g e n c y  R o o m  P ra c t i c e  p h y s i c i a n s  a r e  C l a s s  5. U n d e r  

N O R C A L ’6 c u r r e n t  R a t e  Class, E m e r g e n c y  D e p a r t m e n t  P h y s i c i a n *  a r e  

i n d e e d  C l a s s  5  b u t  u n d e r  M I C A ' b  R a t e  C l a s s  s y s t e m  t h e y  w e r e  C l a s s  2*A. 

T h u 3, to l e g i t i m a t e l y  c o m p a r e  1 9 9 0  to 1 9 9 6  ratss, y o u  m u s t  c o m p a r e  

p r e m i u m  for t h e  c u r r e n t  C l a s s  5  w i t h  M I C A ’s 1 9 9 0  C l a s s  2 - A .  Y o u r  

c o m p a r i s o n  a ctu a l l y  reflects t h e  difference ( u n d e r  t h e  C l a s s  6  c a t e g o r y )



fo: Rep. Brian Portri fru»: rt. | , < B 15 1:]6p* p. ] of

b e t w e e n  N O R C A L ' s  c u r re nt Claas 5  (the m i d d l e  of 11 R a t i n g  ClaeBos) a n d  

M I C A ’s C l u a a  5  w h i c h  w a s  tho m o a t  costly R a t e  C l a s s  r o s o r v e d  for s u c h  

hig h  n s k  spocialitiea as neurosurgery.

W h e n  y o u  m a k e  the compariflon b e t w e e n  tho correct rates (see E x h i b i t  B )  at 

the $ 1 M / $ 2 M  limit of liability for E m e r g e n c y  D e p a r t m e n t  P h y a i d a n s ,  y o u  

will note that thera w a s  actually only a n  1 8 %  reduction ($25,537.00 n o w  as 

c o m p a r e d  to $31,0 20. 00  in 1990) rather t h a n  t h e  7 4 %  de crease at  indicated 

o n  y o u r  chart. Indeed, w h e n  c o m p a r i n g  rate differences for t h e  5  d a i s e s  

y o u  h a v e  outline in y o u r  letter, I orrive at a n  a v e r a g e  reduction f r o m  1 9 9 0  to 

1 9 9 5  of  1 4 . 4 % .  Y o u  c a n  easily calculate o t h e r  iperialty r e d u c t i o n *  b y  

utilizing t h e  p r e m i u m  schedules I a m  o n d o s l n g  for y o a r s  1 9 9 0  a n d  1 9 9 5  

(Exhibits C  a n d  D). I ' m  s u r e  you'll find a b s o l u t e l y  n o  s u p p o r t  for 

co ncluding rates h a v e  decreased b y  6 0 %  a n d  m o r e  likely in the r a n g e  o f  1 5 %

It s h o u l d  al60 b e  n o t o d  that N O R C A L ' s  ability to institute overall rate 

decreases is u  reflection of its c a p a d t y  a n d  e c o n o m y  of size w h i c h  allows for 

a m u c h  greater s p r e a d  of risk a n d  a l o w e r  administrative charge. W h e r e a s  

M I C A  c o v e r e d  on l y  a  f e w  h u n d r e d  p h y s i d o n s ,  N O R C A L  i n s u r e s  o ve r  

1 0 , 0 0 0  a n d  M I C A ' s  w r i t t e n  p r e m i u m  o f  a p p r o x i m a t e l y  $ 5 M  c a n  bo  

c o m p a r e d  to N O R C A L ’s of a p p r o x i m a t e l y  S 1 0 0 M .

I w o u l d  b e  m o r o  t h a n  h a p p y  to discuss t h e s e  rates w i t h  y o u  if y o u  h a v e  a n y  

additional questions. W e  w o u l d  ve r y  m u c h  a p p r e d a t o  a  letter f r o m  y o u  after 

y o u  h a v e  h u d  a  c h a n c e  to r e v i e w  t h e  e n c l o s e d  m a t e r i a l  r e g a r d i n g  the 

relative c h a n g e  b e t w e e n  M I C A ’s 1 9 9 0  rates a n d  N O R C A . . 1 9 9 5  rates.

V e r y  truly yours,

U n d e r w r i t i n g  M a n a g e r  

E n c l o s u r e s

CC: Senator Rubin L. Taylor
Represe nt at ive  B r i a n  Porter 

R o g e r  H o l m e s ,  Esq.



D E P A R T M E N T  O F  C O M M E R C E  AND  
E C O N O M IC  D E V E L O P M E N T

DIVISION OF INSURANCE 
March 24, 1995

TONY KNOWLES, GOVERNOR

P.O. POX 110805 
JUNEAU, ALASKA 99811-0805 
PHONE (907) 485-2515

The Honorable Robin L. Tnylor 
Alaska State Senate 
State Capitol 
Juneau, AK 99801-1182
Dear Senator Taylor:
As you requested March 22,1995, we have gathered information regarding the 
relationship between Medical Indemnity Corporation of Alaska (MICA) and 
NORCAL Mutual Insurance Company medical malpractice rates.
We have compared two limits of liability, $500,000 per accident/.? 1,000.000 aggregate 
limit (500/1M) and $1 million per accidcnt/$2,000,000 aggregate limit (1M/2M), for 
physician/surgeon rates and hospital rates. The physician/surgeon rates have also 
been compared by physician classification. NORCAL has revised some of the class 
definitions by moving some specialities to lower classifications and by 
increasing the number of classes since 1990. The following list gives definitions for 
the classes that are common to both MICA and NORCAL.

Class 1 Pathology, Psychiatry
Class 2 Internal Medicinp-Except Left Hart Cath, Neurology, Dermatology 
Class 3 Ophthalmology 
Class 4 Neonatology
Class 5 Emergency Room Practice, Therapeutic Radiology’

The average change for physician/surgeon rates is a decrease of approximately 60 
percent, while the hospital average change is a decrease of approximately 15 
percent. The mature clnims-made premiums for the two limits of liability for each 
physician/surgeon class, along with the percentage change by class, are given on the 
attached exhibit. The hospital mature daims-made premiums for the two limits of 
liability and the corresponding percent change are also on the attached exhibit.
You also requested information regarding the Alaska Municipal League’s Joint 
Insurance Arrangement (JIA) Pool Surplus. The division has no oversight authority 
of the JIA and does not i eceive any information regarding the entity. They report 
directly to the Legislature.
Please let me know if we can be of any further assistance.

Sincerely,

Marianne K. Hurke/
Director

MKR/cw(>22.ins



500/1M 1M/2M
1995 1 9 9 0 1995 1990

NORCAL MICA Porcont NORCAL MICA Porcont
Class Rato Rato Chango Rato Rato Chango

1 5 6 9 6 9 9 7 0 ....•43% ..... 73 9 6 1 3 1 0 3 -'• '4 4 %
2 8 8 0 7 1 6 1 1 6 •45% 11640 2 1 4 6 4 -46%
3 11478 3 0 1 6 2 •62% 15284 4 0 5 7 6 •62%
4 12851 3 9 5 8 2 •68% 1 7157 5 3 3 9 3 -68%
5 1 8995 7 1 4 3 3 -73% 2 5 5 3 9 9 6 7 2 9 -74%

A cuto Caro H ospitals

M ature Promium

1995 1 9 9 0
Limit of NORCAL MICA Porcont
Liability Rato Rato Chango
5 0 0 /1 M 4 3 / 6 5 1 3 0 -15%
1M/2M 0 3 1 0 7551 -16%

Paae 1



TONY KNOWLES, GOVERNOR

D EPA R TM EN T  O F  C O M M E R C E  AND  
E C O N O M IC  D E V E L O P M E N T

DIVISION OF INSURANCE
n  o, p o x  1 ionor>
JUNEAU, ALASKA 90011-0005 
PHONE (907) -165-2515

April 10, 1 9 9 5

M r .  A r t  St anford 

U n d e r w r i t i n g  M a n a g e r  

N O R C A L  M u t u a l  I n s u r a n c e  C o m p a n y  

4 0 0 0  O l d  S e w a r d  H i g h w a y ,  S ui te  2 0 3  

A n c h o r a g e ,  A K  9 9 5 0 3 - G 0 6 8

D e a r  M r .  Stanford:

T h a n k  y o u  for y o u r  letter of April 5, 1995, clarifying t h e  rate class 

c h a n g e s  that w e r e  instituted b y  N O R C A L  after a s s u m p t i o n  of 

M I C A ’s assets a n d  liabilities.

T h e  rate c o m p a r i s o n s  m a d e  in the letter to S e n a t o r  T a y l o r  w e r e  

b a s e d  u p o n  the i n f o r m a t i o n  that w a s  available to u s  f r o m  the 

a r c h i v e d  M I C A  files. Y o u r  i n f o r m a t i o n  a p p e a r s  to b e  m o r e  

c o m p l e t e  t h a n  the i n f o r m a t i o n  that w e  w e r e  able  to find r e g a r d i n g  

th e rat e class definitions.

W i t h  y o u r  additional information, w e  c o n c u r  w i t h  y o u r  conclusion 

tha t  t h e  rate c h a n g e s  for physi ci an s a n d  s u r g e o n s  is a p p r o x i m a t e l y  

a  1 5 %  decrease.

Re: NORCAL vs. MICA Rates

Sincerely,

M a r i a n n e  K .  B u r k e  

Director

cc: ̂ S e n a t o r  R o b i n  T a y l  or

M K B / g o 8 1 G . i n s

0 4 1 0 9 5 a

R e p r e s e n t a t i v e  B r i a n  Por te r

R o g e r  H o l m e s ,  Esq.
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TCV
ATTN: CynthlR

FROM; A rt Suni'onl

David McGuire. M.D. PAX *<907)3638524: 

DATE: -1/1/95

RE. Rate CompAritoni: Alaska versus California

Wo luvo tw o diQe/eiU rates io CAlii’om ia(nortiiem  rod  southern ccurlies) 
with the ao u th an  area being d *  h ith e r premium. I will only give you »be 
southern rates. A ll o f the figures will be at the SIM/S3M lim its o f  liability 
uiid at tbc 5lh or mature year of the 5 year daim s.m ade ey d e .

OU/GYN $38892. (Calif.) ■ 561510. (Ah.). Orthcpcdlc Surgery 331816 
/C a lif )  and 5S56703.(A k). Family Practice (no sutgeiy-no O.B.)
S 7012.(Calif.) u u l *lW38.(Ak.).

As wu hove said m any times before, we believe C«lifoiiiI*» r a io  are a 
direct reflection o f iri rott reform IcgisU f n  known as Uw Medical 
Indemnity Com pensation Reform Act (MlCRA).

Iteir FMru tflibf-w3»i504'/5«ieT»ii«t,tl»/Tf.^^.W)»|ii«30vof th»ci.
■^spape *rJ be i«1rineil»»*cocw«i4tw f»:ird

r*« fvceni* iry in»W fli wlrnNtf •gr-n* w»> <v !*• *4vX«T«) «i «nt y lo -I ■ me An i rt.
«ni •#* covtid !dl«tr*1yi :hv  >» csn'feortid c« cr;wc-«J V/r ^ t . u j  r irWai epytuPc
uw ri/v  *44CP8<'i rcrKiiS3»^eor.S4in(er<l«a «tip.»fif.ei ih» onjio/t* c/ ej»m &Cmhwrq n'tr̂ MC rocbw n l f*. ;r» :» 'e t*  n o - T .i i|i»l *nf -tttn~imai>on,
eciiiy.m  j  euvf «̂ i»cy, ri;*,»Dr> % e'Oy vahiilii I- vtwivi**** lhi on'wos**.-*' v*
MID- (luM njYy )> IHTldiVV ty Vtejjl'inofcaliil. I n»r»u»n) 8 iJ n ‘; i .  l |  o '^  -ij' (c:!*"*-/
■ > .» a: lv» it««« t i c  t i t  v » t t U S  PoiTsl b’t-.CN r>iwi. .« j
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"I'd give it all up to 
get these legs back"

O n N ovem ber 2, :1989, D on M u rray  
becam e a paraplegic d u e  to  u n sa fe  

w o rk  conditions. D on w as 
com pensa ted  for his in juries, b u t rig h t 

n o w  th ere  is a bill in th e  A lasl . 
Legislature th a t w ould  allow  

w rongdoers to  avoid co m p en sa tin g  
victims.

WTiv are legislators even  
considering changes th a t w ould  
fa vor insurance com panies over  

A la ska n  victim s? Do they believe 

th a t A laskans get seriously  in ju red  
ju s t to get a settlem ent?

T h i s  l e g i s l a t i o n  i s  
b a d  f o r  A l a s k a n s .

Call R epresentative Jerry  M ackie , 
today, a t 

1-907-465-4925.

A a k b h n  t o

Vote NO on
HB158

• s
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A pr 1 1 / .  1995

O e o r S n n o to r s

An y o u  k n o u .  tl<* l* » u o  o f  T o r t  R e fo rm  m ay b e  p r o o o n c e d  t o  y o u .

P l e M e  n o t e  t h *  FM  fro m  b o r e a l .  W h ile  I t  I*  tro t*  th *  l n * u r a n c o  
r.oot.n h a v e  r f c c r « 0 *e<). t lu ia ti  a r e  n e v a r th e lQ a f t  q u i t e  b l q h .  h l q h a r  
t-*»an t h e y  no  i  d  Co b o .

T l  y o u  u a n t  t o  lo>Jor Clio c o e t c  o f  h e a l t h  c o r e ,  o n e  p l a c e  t o  e t e r t  
In  w l t i t  the* c o « t  o f  ( n e u r e n c o .  T b e a e  c o r . tn  e r e  a  d i r e c t  
r e f l e c t i o n  o f  o u r  T o r t  l a v * .

Pieate eupport UB-J58.

Grtvld A. rtcGulrv. H P-

ll
u



cc:Mail for: Terry O tn ess

S ub je c t: h229.ih.FTP

From : sledfesle aska.odu (SLED Login) at CC2MHS1 2/27/95 11:46 AM

To: Terry Omess at JNU_CAPITOL

F I L E  h 2 2 9 . ih
104th CONGRESS 
1st Session
To impose certain requirements on medical malpractice liability 
claims.

IN THE HOUSE OF REPRESENTATIVES 
January 4, 1995

Mr. Dornan introduced the following bill; which was referred to 
the Corrmittee on the .Judiciary and, in addition, to the 
Committee on Connierce, for a period to be subsequently 
determined ly the Speaker, in each case for consideration of 
such provisions as rail within the jurisdiction of the 
corrmittee concerned

A  B I L L

To inpose certain requirements on medical malpractice liability 
claims.

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled,
SECTION 1. SHOP.T TITLE.

This Act may be cited as the 'Medical Injury Corpensation Reform 
Act of 1995'.
SEC. 2. G E N E R A L  PROVISIONS.

(a) Congressional Findings:
(1) Effect on interstate comnerce: The Congress finds dat 

the health care and insurance industries are industries 
affecting interstate cormerce and the nedical malpractice 
litigation systems existing throughout the United States affect 
interstate corrmerce by contributing to the high cost of health 
care and premiums for malpractice insurance purchased by health 
care providers.

(2) Effect on federal spending: The Congress finds that the 
medical malpractice litigation systems existing thrr yhout the 
United States have a significant effect on the amount, 
distribution, and use of Federal funds because of--

(A) the large numl>^r of individuals who receive health 
care benefits under programs operated or financec ly the 
Federal Government;

(B) the large number of individuals who benefit because 
of the exclusion from Federal taxes of the amounts spent ly 
their employers to provide them with health insurance 
benefits;

(C) the large number of health care providers and health 
care professionals who provide items or services for which 
th Federal Government makes payments; and

(D) the large number of such providers and professionals 
who have received direct or indirect financial assistance
frcm the Federal Government because of their status as such
professionals or providers.

(b) Applicability: This Act shall ajply with respect to any
medical malpractice liability claim and to any medical malpractice
liability action brought in .my State or Federal court, except that 
this Act shall not apply to--

Toxl Horn 1



(1 ) a c l a i m  or a c t i o n  for d a m a g e s  a r i s i n g  fr o m  a 

vaccirie-r< lated injury or d e a t h  to the e x t e n t  that ti tl e XXI ot 

the Pu bli c H ea l t h  S e r v i c e  A c t  a p p l i e s  to th e c l a i m  o r  action; o r

(2) a c l a i m  or a c t i o n  in w h i c h  th e c l a i m a n t ' s  s o l e  a l l e g a t i o n  
is an a l l e g a t i o n  of a n  injury a r i s i n g  fr o m  th e u s e  of a m e d i c a l  
p r o d u c t .

(c) P r e e m p t i o n  of S t a t e  Law: S u b j e c t  to s e c t i o n  10, thi s Act 
s u p e r s e d e s  S t a t e  law o n l y  to the e xt e n t  that S t a t e  l aw d i f f e r s  from 

a n y  p r o v i s i o n  of lav/ e s t a b l i s h e d  b y  o r  u n d e r  th i s  Act. A n y  issue 

that is not g o v e r n e d  b y  a n y  p r o v i s i o n  of law e s t a b l i s h e d  b y  or 
under this A ct  shall be  g o v e r n e d  ) y  o t h e r w i s e  a p p l i c a b l e  S t a t e  or 
Federal law.

(d) Fede ra l Court J u r i s d i c t i o n  Not E s t a b l i s h e d  o n  F e d e r a l  
Q u e s t i o n  Grounds: N o t h i n g  in this A c t  shall b e  c ons t nr e d  to 

e s t a b l i s h  a ny  j u r i s d i c t i o n  in the d i s t r i c t  c o u r t s  of th e U n i t e d  

St at e s  o v e r  m e di ca l m a l p r a c t i c e  l i a b i l i t y  a c t i o n s  o n  t h e  b a s i s  ol 
s e c t i o n  1331 o r  1337 of t i t l e  28, U n i t e d  S t a t e s  Code.

SEC, 3. DEFINITIONS.
As u s e d  in this Act:

(1) Claimant: T h e  t e r m  'claimant' m e a n s  a n y  p e r s o n  w h o  

a l l e g e s  a m e d i c a l  m a l p r a c t i c e  l i a b i l i t y  c l a i m  or, in the ca s e  

of  a n  i nd iv i d u a l  w h o  is deceased, i n c o m p e t e n t , o r  a minor, the 
p e r s o n  o n  w h o s e  b e h a l f  su c h  a c l a i m  is alleged.

(2) E c o n o m i c  damages: T h e  t e r m  e c o n o m i c  dam ages' m e a n s  
d a m a g e s  p a i d  to c o m p e n s a t e  an indiv idu al  for l o s s e s  for 
h o s p i t a l  a n d  o t h e r  m e d i c a l  e xpenses, lost wages, lost 
employment, a n d  o t h e r  p e c u n i a r y  losses.

(3) H e a l t h  c a r e  p r o f e s s i o n a l :  T h e  ter m  ‘h e a l t h  c a r e  
pr of e s s i o n a l '  m e a n s  a n y  in dividual w h o  p r o v i d e s  h e a l t h  c a r e  

s e r v i c e s  in a S t a t e  a n d  w h o  is r e q u i r e d  b y  S t a t e  l aw  or 
r e g u l a t i o n  to b e  l i c e n s e d  or  c e r t i f i e d  l y  the S t a t e  to p r o v i d e  
s u c h  s e r v i c e s  in the State.

M )  H e a l t h  c ar e  p rovider: T h e  t e r m  h e a l t h  c a r e  p r o v i d e r '  

m e a n s  a ny  o r g a n i z a t i o n  or  i n s t i t u t i o n  that is e n g a g e d  in the 
d e l i v e r y  of h e a l t h  c a r e  s e r v i c e s  in a S t a t e  a n d  that, is 

r e q u i r e d  b y  S t a t e  lav/ or r e g u l a t i o n  to b e  l i c e n s e d  or  c e r t i f i e d  
b y  the S t a t e  to e n g a g e  in the d e l i v e r y  of s u c h  s e r v i c e s  in the 
State.

(5) Injury: T h e  t e r m  'injury' m e a n s  a n y  illness, disease, or 

o t h e r  h a r m  that is the s u b jec t of  a m e d i c a l  m/ilpractice 
li a b i l i t y  a c t i o n  or  claim.

(6) M e d i c a l  m a l p r a c t i c e  l i a bi li ty  action: T h e  t e r m  'medical 

m a l p r a c t i c e  l i a b i l i t y  action' m e a n s  a c i v i l  a c t i o n  (other tha n 
a n  a c t i o n  in w h i c h  the c l a i m a n t ' s  s o l e  a l l e g a t i o n  is an 
a l l e g a t i o n  of an  intentional tort) b r o ug ht in a S t a t e  or 

Federal c ourt against a h e a l t h  c a n *  p r o v i d e r  o r  h e a l t h  c a r e  

p r o f e s s i o n a l  ( regardless of t h e  t h e o r y  of l i a b i l i t y  o n  w h i c h  

the  a c t i o n  is based) in w h i c h  t he c l a i m a n t  a l l e g e s  a m e d i c a l  
m a l p r a c t i c e  l i a bi li ty  claim.

(7) Medical m a l p r a c t i c e  l i a b ili ty  claim: T h e  t e r m  ‘medical 

m a l p r a c t i c e  l i a bi li ty  claim' m e a n s  a c l a i m  in w h i c h  the 

claimant a l l e g e s  that injury w a s  c a u s e d  l y  t h e  p r o v i s i o n  of (or 
th e f a i l u r e  t o  pr ovide) h e a l t h  c a r e  ser vi ce s.

(S) Me d i c a l  p ro du ct : T h e  t e r m  m e d i c a l  pro d u c t '  m e a n s  a 

d e v i c e  (as d e f i n e d  in s e c t i o n  201(h) of t h e  F e d e r a l  Food. Drug, 
a n d  '‘os m e t i c  Act) o r  a d r u g  (as d e f i n e d  in s e c t i o n  201(g)(1) of 
the  Fede ra l Food, Drug, a n d  C o s m e t i c  Act).

(9) N o n e c o n o m i c  damages: T h e  t e r m  'n o n e c o n o m i c  damag es * m e a n s  

d a m a g e s  j>aid to c « q > e n s a t e  a n  i ndividual for l os s e s  for 

p h y s i c a l  a n d  e m o t i o n a l  pain, suffering, inc on ven ie nc e,  phy si ca l 
inpairment, m e n t a l  anguish, di s f i g u r e m e n t ,  loss of e n j o y m e n t  ot 
life, loss of  consortium, a n d  o t h e r  n o n p e c u n i a r y  losses, bur
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d o e s  not incl ud e p u n i t i v e  damages.

(10) Se cretary: T h e  t e r m  'Secretory' m e a n s  t h e  S e c r e t a r y  of 
H e a l t h  a n d  H u m a n  Services.

(11) State: T h e  t e r m  'State' m e a n s  ea c h  of the several 

States, the D i s t r i c t  of Columbia, the CotnnonwealLh of P u e r t o  

Rico, a n d  a n y  o t h e r  t e r r i t o r y  o r  p o s s e s s i o n  of the U n i t e d  States.

SBC. 4. E F F E C T I V E  DATE.
(a) In General: Ex c e p t  as p r o v i d e d  in s u b s e c t i o n  (b) a n d  se c t i o n  

11, t h i s  A c t  s h a l l  a p p l y  w i t h  respect to c l a i m s  a c c r u i n g  o» a c t i o n s  

b r o u g h t  o n  o r  a f t e r  the e x p i r a t i o n  o f th e 3-yea: p e r i o d  that b e g i n s  
on  the  d a t e  of t h e  e n a c t m e n t  of t h i s  Act.

(b) E x c e p t i o n  tor S t a t e s  R e q u e s t i n g  E a r l i e r  Im pl em e n t a t i o n  of 
R e f o r m s :

(1) Applit it ion: A  St at e m a y  submit an a p p l i c a t i o n  to t ln_- 

S e c r e t a r y  r e q u e s t i n g  the e a r l y  in p l e m e n t a t i o n  of thi s act wi t h  
r e s p e c t  to c l a i m s  o r  a c t i o n s  b r o u g h t  in the State.

(2) D e c i s i o n  b y  secretary: T h e  S e c r e t a r y  shall i ss ue  a 

r e s p o n s e  to a S t a t e ' s  a p p l i c a t i o n  u n d e r  p a r a g r a p h  (1) not later 
th a n  90 d a y s  a f t e r  r e c e i v i n g  t h e  app li cation. If t he S e c r e t a r y  
d e t e r m i n e s  that the S t a t e  m e e t s  the r e q u i r e m e n t s  of th i s  Act at 

t h e  t i m e  ol s u b m i t t i n g  its app li cation, th e S e c r e t a r y  shall 

a p p r o v e  the S t a t e ' s  a pp li cation, a n d  th:s Act shall a p p l y  w i t h
r es pe ct  to a c t i o n s  brou gh t in t h e  S t a t e  o n  or a f t e r  the

e x p i r a t i o n  of  th e 90 - d a y  p e r i o d  that b e g i n s  o n  the d a t e  th e 

S e c r e t a r y  issues th e response. If the S e c r e t a r y  d e n i e s  t h e  
S t a t e ' s  a p p l i c a t i o n ,  t h e  S e c r e t a r y  shall p r o v i d e  th o S t a t e  w i t h  
a w r i t t e n  e x p l a n a t i o n  ot the g r o u n d s  b u  t h e  decision.

SEC. 5. S T A T U T E  O F  LIMI TA TIO NS .

(a) In Ge ne ra l: N o  m e d i c a l  m a l p r a c t i c e  liability c l a i m  m a y  b e  
b r o u g h t  a f t e r  t h e  e x p i r a t i o n  of t h e  2-year p e r i o d  that b e g i n s  o n  

t Ik* d a t e  th e a l l e g e d  in ju ry  that is the s ubj ec t of the a c t i o n  
s h o u l d  r e a s o n a b l y  h a v e  lx*en discove red , but iri n • event a f t e r  the

e x p i r a t i o n  ct t h e  4 - y e a r  p e r i o d  that b e g i n s  o n  the dat»* t h e  a l l e g e  I
injury o cc urred.

(b) E x c e p t i o n  for Minors: In th e c as e  of a n  a ’leged injury 

s u f f e r e d  b y  a  m i n o r  w h o  has  not a t t a i n e d  6 y e a r s  of age, n o  medic al  
m a l p r a c t i c e  li a b i l i t y  c l a i m  n a y  b e  broug ht a f t e r  the  e x p i r a t i o n  of 
t h e  2- y e a r  p e r i o d  that b e g i n s  or: t h e  d a t e  the a l l e g e d  injury that 
is the s u b j e c t  of  th e a c t i o n  s h o u l d  r e a s o n a b l y  h a v e  b e e n  

d i s c o v e r e d ,  tut in n o  event a f t e r  t h e  d a t e  o n  w h i c h  t h e  minor 
a t t a i n s  10 y e a r s  of age.
SEC. fc. A TT OR N E Y S '  FEES.

(a) L i m i t a t i o n  on  C o n t i n g e n c y  Foes: A n  a t t o r n e y  s hall not
r >ntract for or  c o l l e c t  a c o n t i n g e n c y  fee for r e p r e s e n t i n g  a 

c l a i m a n t  in a m e d i c a l  m a l p r a c t i c e  lia bi li ty act i n in e x c e s s  of the 

following:
(1) 4 0  p e r c e n t  o f  the first $ 5 0, 000  (or p  i t i n  thereof) f 

.he anr un t r e c o v e r e d  by t h e  cl aimant.

(2) 33\l/3\ perc en t of th e ne x t  $50,0 00  (or p o r t i o n  t h e r e  4 ) 
of t h e  amount, r e c o v e r e d  b y  t he claimant.

(3) 25  p e r c e n t  of the next $5 0 0  r2Q (or j>ort i n thereof) of 
t h e  amount r e c o v e r e d  l y  t h e  cl aicant.

(4) 15 p e r c e n t  of a n y  a m o u n t s  r e c o v e r e d  b y  t h e  claimant in 

e x c e s s  of $600,000.
T h i s  s u b s e c t i o n  a p p l i e s  w h e t h e r  the  i tcovoiy is b y  settlement, 
arb it r a t i o n ,  o r  judgment.

(b) C a l c u l a t i o n  of P e r i o d i c  Payments: If j>oriodio p a y n v n t s  are  
a w a r d e d  t o  the  c l a i m a n t  pursuant t o  s e c t i o n  7(b), t h e  court shall 

p l a c e  a total v a l u e  on t h e s e  p a y m e n t s  l a s e d  u p o n  the p r o j e c t e d  life 
e x p e c t a n c y  of th e c l a i m a n t  a n d  i n c l u d e  t hi s  amount in c o n f u t i n g  tfie 

total a w a r d  f r o m  w h i c h  attorn eys ' fees a r e  c a l c u l a t e d  under 

s u b s e c t i o n  (a).
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(c) Eff e c t  of F a i l u r e  T o  Comply: F a i l u r e  t o  c o m p l y  w i t h  this 
s e c t i o n  b y  a n  a t t o r n e y  at law shall b e  g r o u n d s  for p r o f e s s i o n a l  

d i s c i p l i n e  b y  the a p p r o p r i a t e  S t a t e  a g e n c y  r e s p o n s i b l e  for the 

c o nd uc t of d i s c i p l i n a r y  a c t i o n s  a g a i n s t  a t t o r n e y s - a t - l a w .
(d) De fi n i t i o n s :  F o r  p u r p o s e s  of this  s ec li on -

(1 ) t h e  t e r m  ' c o n t i n g e n c y  fee' n v ^ n a  a n y  fee for p r o f e s s i o n a l  
legal s e r v i c e s  w h i c h  is in w h ^ l e  or  in p a r t  contingent, u p o n  the 

r e c o v e r y  of a n y  a m o u n t  t . t  damages, w h e t h e r  t h r o u g h  ju dgm en t or 
s et tl ement; a n d

(2 ) t h e  t e r m  'recovered' m e a n s  t h e  net s u m  r e c o v e r e d  a f t e r  

d e d u c t i n g  a n y  d i s b u r s e m e n t s  or  c o s t s  in curred in c o n n e c t i o n  
w i t h  p r o s e c u t i o n  o r  settlement of the claim, ex ce pt  that c ost s 

of m e d i c a l  c a r e  i nc u r r e d  b y  t h e  c l a i m a n t  a n d  t he  a t t o r n e y ' s  
o f f i c e  o v e r h e a d  c o s t s  or c h a r t s  s h al l not b e  d e d u c t i b l e  
d i s b u r s e m e n t s  u n d e r  this p a rag ra ph .

SKC. 7. C A L C U L A T I O N  A N D  P A Y M E N T  O F  DAMAGES.

(a) L i m i t a t i o n  o n  N o n e c o n o m i c  D am ages: T h e  total am o u n t  of 

n o n e c o n o m i c  d a m a g e s  that m a y  b e  a w a r d e d  to a cl aim an t for losses 
r e s u l t i n g  fr ^ m  th e i nj u r y  w h i c h  is t he  subject o f  a m e d i c a l
m a . p r a c t i c e  l i a b i l i t y  a c t i o n  nviy not e x c e e d  $250,000, r e g a r d l e s s  of 
th e n u m b e r  of p a r t i e s  against w h o m  t h e  a c t i o n  is b r o u g h t  or th e 

nuirlxu of a c t i o n s  brought w i t h  respect to  t h e  injury.

(b) P e r i o d i c  P a y m e n t s  for F u t u r e  Losses: If m o r e  than $ 5 0 , 0 0 0  in 

d a m a g e s  for e x p e n s e s  t o  b e  in curred in th e fut ur e is a w a r d e d  to the 
clairront in a m e d i c a l  m a l p r a c t i c e  l i a b i l i t y  action, the c o u r t  
shall, at the request of e i t h e r  party, e n t e r  a judvmx.n. o r d e r i n g  
suc h d a m a g e s  to lx? p a i d  on  a p e r i o d i c  b a s i s  d e t e r m i n e d  a p p r o p r i a t o  

b y  the  co ur t (based u p o n  project ions of w h e n  s u c h  e x p e n s e s  a r e  
likely r o  b e  incurred).

(c) M - n d a t o t  f O f f s e t s  for D a m a g e s  P a i d  b y  a C o l l a t e r a l  S urce:
T h e  total amount of d a m a g e s  r e c e i v e d  l y  a c la im ant  in a medical 
m a l p r a c t i c e  l i a b i l i t y  a c t i o n  shall b e  r e d u c e d  l y  a n y  o t h e r  payment 

that h a s  b e e n  o r  w i l l  b e  m a d e  to t h e  i n div id ua l to c o m p e n s a t e  the 
c la imant for th e inj u r y  that w a s  t h e  s u b j e c t  of t h e  action, 
inc lu di ng p a y m e n t  u n d e r - -

( U  F e d e r a l  or S t a t e  d i s a b i l i t y  o r  s i c k n e s s  pro gr am s;

(2) Federal, State, ot p r i v a t e  h e a l t h  i n s u r a n c e  pr ograms;
(3) p r i v a t e  d i s a b i l i t y  i n s ur anc e pr o g r a m s ;

(<J) e m p l o y e r  w a g e  c o n t i n u a t i o n  p r o g ram s;  a n d

(5) a n y  o t h e r  s o u r c e  of jviynv nt i n t e n d e d  to  c o m p e n s a t e  the 
c l a i m a n t  for s u c h  injuzy.

SEC. 6. N O T I C E  O F  ACTION.

(a) N?tice Requirement:
(1) In gen e r a l :  N o  radical m a l p r a c t i c e  l i a b i l i t y  a c t i o n  m a y  

b e  c o m m e n c e d  t c u e s s  th e d e f e n d a n t  h a s  b e e n  g i v e n  at least 90 

d a y s  n o t i ' e  >f the  i n t e n t i o n  t o  c o m m e n c e  t h e  action.
i?.) C o n t e n t s  ol native: Tlie r. g  ice u n d e r  p a r a g r a p h  (1) s hall 

i n c l u d e  t h e  legal b a s i s  oi t h e  m e d i c a l  m a l p r a c t i c e  l i a b i l i t y  

c l a i m  o n  w h i c h  t he  acti( n is b a s e d  a n d  t h e  tyjx* of Liss 
sustain ed , i n c l udi ng  t h e  s p e c i f i c  n a t u r e  of  t h e  injuries 

suf fered.

(b) E f f e c t  o n  S t a t u t e  of L im it a t i o n s :  If t h e  n o t i c e  u n d e r  
p a r a g r a p h  (1) s e r v e d  w i t h i n  90 d a y s  b e f o r e  t h e  e x p  i rat ion of the 

s t a t u t e  of l i m ; a t i o n s  f> r fiiir.u t he  r a d i c a l  m a l p r a c t i c e  li a b i l i t y  

action, t h e  tit*? for cofltttncuvt the  a c t i o n  shall e x t e n d  for 90 d a y s  
after t h e  not: e  u n d e r  p a r a g r a p h  (!) is served.

(c) Ef fe ct f F a i l u r e  T o  Comply: F a i l u r e  to  c o m p l y  w i t h  this 
sect i n  sliall not i n v a l i d a t e  a n y  court p r o c e e d i n g s  in t h e  r a d i c a l  

m a l p r a c t i c e  l i a b i l i t y  a c t i o n  involved, a n d  shall not affect the  

j u r i s d i c t i o n  jf t h e  court to rendoi a judiirant in t h e  action, l*it a 
f ai lu re  t o  t .rply w i t h  this s e c t i o n  ty  .»n a t t o r n e y  at law snail be 
g r o u n d s  for p r o f c s s i  nul d i s c i p l i n e  l y  t h e  a p p r o p r i a t e  s t a t e  a g e n c y

b u t (tom a


