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P a g e  2

L a s t  y e a r  A l a s k a  r e c e i v e d  a  $ 5 0 , 0 0 0  p l a n n i n g  g r a n t  f o r  b o o t  

c a m p s .  A s  i t  a p p e a r s  b e f o r e  u s ,  t h i s  b i l l  w o u l d  a l l o w  f o r  r e c e i p t  a n d  

e x p e n d i t u r e  o f  f e d e r a l  f u n d s .  T h e  p r o g r a m  i t s e l f  i s  d e p e n d e n t  j n  

f e d e r a l  f u n d i n g .  A  s u n s e t  p r o v i s i o n  f o r  S e p t e m b e r  1 9 9 8  h a s  b e e n  

i n c l u d e d  i n  t h e  b i l l .  I t  i s  f e l t  t h a t  t h i s  w i l l  g i v e  t h e  D e p a r t m e n t  

e n o u g h  t i m e  t o  g e t  a  b o o t  c a m p  p r o g r a m  r u n n i n g  f o r  t w o  f e d e r a l  

f i s c a l  y e a r s  a n d  w i l l  g i v e  u s  i n f o r m a t i o n  a s  t o  t h e  s u c c e s s  o f  t h e  

p r o g r a m ,  w h e r e  t h e  p r o g r a m  n e e d s  t o  b e  r e v i s e d ,  o r  i f  t h e  p r o g r a m  

s h o u l d  b e  t e r m i n a t e d .  A d d i t i o n a l l y ,  m o r e  i n f o r m a t i o n  w i l l  b e c o m e  

a v a i l a b l e  a b o u t  t h e  f e d e r a l  f u n d i n g  l e v e l .

I n f o r m a t i o n  I h a v e  i n d i c a t e s  t h a t  s a v i n g s  f r o m  t h i s  l e g i s l a t i o n  

c o u l d  b e  s e e n  w i t h i n  t w o  t o  t h r e e  y e a r s .  T h e  p r o g r a m ,  a s  w i t h  a n y  

h i g h l y  s t r u c t u r e d  p r o g r a m ,  i n v o l v e s  i n t e n s i v e  s t a f f  t i m e  a n d  f o l l o w -  

u p  t h r o u g h  p a r o l e  a n d  p r o b a t i o n .  I t h i n k  t h a t  i n  t h e  e n d  t h e  

e x p e n d i t u r e s  a r e  w o r t h  i t  i f  w e  c a n  t e a c h  o f f e n d e r s  h o w  t o  s t r u c t u r e  

t h e i r  l i v e s  s o  a s  t o  n o t  b e c o m e  r e p e a t  o f f e n d e r s .

I b e l i e v e  t h a t  a  b o o t  c a m p  p r o g r a m  c o u l d  h e l p  u s  a d d r e s s  m a n y  

p r o b l e m s  f r o m  p r i s o n  o v e r c r o w d i n g  t o  r e c i d i v i s m  r a t e s .  A  b o o t  

c a m p  p r o g r a m  h a s  t h e  p o t e n t i a l  o f  p r o v i d i n g  u s  w i t h  m a n y  l o n g ­

t e r m  b e n e f i t s .  I w o u l d  u r g e  p o s i t i v e  c o n s i d e r a t i o n  o f  t h i s  b i l l .
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S U B J E C T : Sec tional S u m m a ry  o f  C S H B  2(FTN)
(W o rk  O rd e r  N o. 9 -L S 0 0 1 6 \R )

T O :  R ep re sen ta t iv e  Ed W il l is
A ttn :  Jane t  Seitz

F R O M :  G era ld  P. L u ck h a u p t
L eg is la t ive  C ounse l

Y ou h a v e  reques ted  a sec tional s u m m a ry  o f  the jbovc-describcd  bill. A s  a  p re lim inary  
m a t te r ,  no te  that a  sec tiona l su m m a ry  o f  a  bill should  not be  co n s id e red  an au thorita tive  
in te rp re ta t io n  o f  the bill - the  bill i t s e l f  is the bes t  s ta tem ent o f  its conten ts .

.Sec t ion  I o f  th e  h i ll p rov ides  in u n co d if icd  law  that the co m m iss io n e r  o f  correc tions  m ay  
e s tab l ish  a  boo t cam p  p ro g ram  as an  a l te rna t ive  correc tional facility  o f  the s ta te  from Ju lv
1. 1996 until Septem ber 30, 199S. con tingen t u p o n  die receipt o f  federal funds to fully fund 
an d  o p e ra te  the program .

S u b se c t io n  (a) cs tao lishcs  the p ro g ram . S u b sec t io n  (b) d esc r ib es  w h a t  the boo t  c a m p  
p rogram  involves  (rnili.urily-styled d isc ip l in e  an d  physical  tra in ing , educa tion ,  counse ling ,  
t ra in ing ) .  S u b sec tio n  (c) req u ire s  die boo t  c a m p  p ro g ram  to be d es ig n ed  so as  to  be 
c o m p le te d  w ith in  150 days. S u b sec t io n  (d) req u ires  p r iso n e rs  w h o  fail the p ro g ram  to be 
r e a s s ig n ed  to o ther  co rrec tional  ins titu tions . S u b sec t io n  (c) requ ires  the co m m iss io n e r  to 
a d o p t  reg u la t ions ,  inc lu d in g  ch a rg in g  p r iso n e rs  a  po rtion  o f  the cost  o f  the program . 
S u b s e c t io n  ( 0  a l low s the c o m m is s io n e r  to  co n tra c t  for a n  a l te rn a t iv e  boo t c a m p  program . 
S u b sec tio n  (g) requires the co m m is s io n e r  to  rep o r t  to the legislature. S u b sec t io n  (h ) l im its  
the  p r iso n e rs  e l ig ib le  for a s s ig n m e n t  to the b o o t  cam p  p ro g ram  to th o se  p risoners  w ho  arc 
u n d e r  3 0  y ea rs  o f  age, arc se lec ted  by  the c o m m iss io n e r ,  w h o  arc sen ten ced  to  a te rm  o f
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im p r is o n m e n t  o f  at least 150 day s ,  have not p rev io u s ly  p ar t ic ip a te d  in a boot c a m p  
program ,and  w h o  did  not violate A S  11.41,*' A S  1 1.4 6 . .3 0 0 / A S  11.4 6 .4 0 0 , ’'A S  11 .56 .300 ,"  
A S  1 1 . 5 6 . 8 1 0 / A S  1 1 . 6 1 . 1 0 0 / A S  1 1 . 6 1 . 1 9 0 / A S  1 1 . 6 1 . 1 9 5 / or 
A S  1 1 .6 1 .2 4 0 /

S u b se c t io n s  (i) and  j )  c rea te  a boo t  c a m p  ad v iso ry  board . S u b sec t io n  (k) p ro v id es  that a 
p r iso n e r  w h o  success fu l ly  co m p le te s  the bo o t  c a m p  is e l ig ib le  for  discretionary- paro le  
no tw ith s tan d in g  any  o ther statu te  that might restrict the prisoner 's  e lig ib il i ty .  S u b sec t io n  (1) 
provides  that a  prisoner w h o  is eligible for d iscre tionary  paro le  under  su b sec t io n  (k) m ay  be 
re leased  on  p a ro le  w h en  the p r isoner  su ccess fu l ly  co m p le te s  the boot c a m p  prog ram . 
S ubsec tion  (m ) prov ides  that a p risoner w ho  successfu lly  co m p le te s  the boot c a m p  is elig ible  
for a p re -re lease  furlough. S u b sec t io n  (n) p ro v id e s  def in i t ions .

G P L :k lb  
9 6 -2 8 3 ,k l ’o

u C r im es  ag a in s t  p e rsons,  inc lud ing ,  «. e  .m urder ,  m a n s la u g h te r ,  assau lt ,  sexual 
assau lt ,  an d  sex u a l  abuse .

* B u rg la ry  in the first degree .

A rso n  in  the fu s t  degree .

"  E sc a p e  in the fu s t  degree . 

v  T erro ris t ic  th rea ten ing

*  Riot.

7 M isco n d u c t  in v o lv in g  "  rapons in the  fu s t  deg ree .  

v  M isco n d u c t  in v o lv in g  w e a p o n s  in  the seco n d  deg ree

* C rim in a l  p o ssess io n  o f  exp los ives .
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T O . R ep re sen ta t iv e  Ed W illis

F R O M : P a tr ic ia  Y o u n g  \ p M J 
L eg is la t iv e  A na lys t

R E ; B o o t  C a m p s  fo r  Y o u n g  O f f e n d e r s  
R esea rch  R eq u es t  9 3 .1 0 0

Y o u  ash e d  for in fo rm a t io n  abou t bo o t  cam p s  fo r y o u n g  o ffenders .  Specif ica l ly ,  you  w ished  
to k n o w  th e  ag e  o f  p a r tic ipan ts ,  th<* . pc  o f  c r im e s  represen ted ,  the leng th  o f  sen tence, and  
the n u m b e r  o f  o f fen d e rs  ty p ica l ly  in the p ro g ram s.  You w e re  particu la r ly  in terested  in boo t  
c a m p  p ro g ra m s  m n n in g  in V irg in ia ,  M assachuse t ts ,  and  C u y ah o g a  C oun ty ,  O hio .

A c c o rd in g  to  a S ta te  L eg is la r.v e  R ep o rt ,  "P rison  B o o t  C am p s:  P o licy  C o n s id e ra t io n s  an d  
O p tions ,"  (D e n v e r :  N a tio n a l  C o n fe ren ce  o f  S ta te  L eg is la tu res ,  M arch  1991; a t tach ed )  b o o t  
c a m p s  a r c  g e n e r a l ly  m i l i t a r y - s ty le  p r o g r a m s  r e q u i r i n g  te a m  c o o p e r a t i o n  fo r  h ig h ly  
d i s c ip l in e d  d r i l l s ,  m a r c h i n g ,  a n d  la b o r .  M o s t  s u c h  p r o g r a m s  a r c  d e s ig n e d  fo r  n o n ­
v io le n t  f i r s t - t im e  fe lo n y  o f f e n d e r s  w i th  r e la t iv e ly  s h o r t  s e n te n c e s .  T y p ic a l ly  th ey  a r c  
d e s ig n e d  f o r  y o u n g  a d u l t s  b e tw e e n  th e  ag es  o f  17 a n d  25 , r e q u i r e  a  c e r t a in  d e g re e  o f  
p h y s ic a l  a n d  m e n t a l  f i tn e s s ,  las t  f r o m  60 to  ISO d a y s ,  a n d  r e p r e s e n t  a n  a l t e r n a t iv e  to 
i n c a r c e r a t i o n .  A l th o u g h  fe w  data  ex is t to eva lua te  the e f fec tiv en ess  o f  boo t c a m p  p rog ram s, 
pa rr icu ia r ly  the ir  lo n g - te rm  e ffec tiveness ,  they  a rc  popu lar :  at least 24  states curren tly
op e ra te  s u c h  prograa»s.

D esp ite  th e ir  s im ilar i t ies ,  boo t c a m p  p ro g ram s  vary  in smucture and  focus. A  b r ie f  
c o m p a r iso n  o f  the  p ro g ram s  in  V irg in ia ,  M assachuse t ts ,  and  C u y a h o g a  C o u n ty ,  O hio , 
i l lu s tra te  s o m e  o f  th e  d iffe rences .

T h e  V i rg in ia  P r o g r a m

T h e  V irg in ia  p ro g ra m  ap p e a rs  to be the  m ost s tan d a rd  a m o n g  the three. A t its i n c e p u o n -  
m id -A p n l  o f  19 9 1 - e l i g i b i l i t y  w as l im ited  to  n o n v io len t ,  m a le  fe lony  o ffen d ers  b e tw e en  the 
ages  o f  18 an d  24  y ea rs  a t  'die t im e  o f  sen tencing . fL as t  yea r  the  age  re s tr ic t io n  w a s  ch an g ed

S I T P O R T I N O  D O C U M E N T S
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to 24 years  or u n d e r  at the t im e  o f  conviction , w ith  no m in im u m  age limit.) M isd em ean a n ts  
a rc  inelig ib le ,  as arc fe lons c o n v ic te d  o f  m urder ,  m ans laugh te r ,  k idnapp ing ,  sexual assault,  
m a l ic io u s  w o u n d in g ,  robbery ,  o r  any  attem pt to co m m it  any  or these  crim es. C a m p  capacity  
is 100 partic ipan ts ,  and  p la to o n s  o f  30 to 45 ind iv idua ls  en te r  each  m onth . T o  date ,  522 
p a r t ic ip a n ts  have gone  th ro u g h  the V irg in ia  p rog ram .

T h e  p ro g ram  is vo lun tary ,  lasts 90 days, and rep resen ts  a con d it io n  o f  superv ised  p ro b a tio n  
in lieu  o f  a pen iten tia ry  sen tence .  The p r im ary  em phasis  is on discipline. C o rrec t io n s  
o f f ic e rs  invo lved  in the boot c a m p  p rogram  rece ive  U.S. M ar in e  C orps  tra in in g as drill 
o ff ice rs ,  and an o f f e n d e r ’s so le  con tac t  for the firs: two w e ek s  o f  the p roc ram  is w ith  the 
drill o f f e r  .

F o l lo w in g  the tw o -w e ek  o r ien ta t io n  com e p ro g ra m  c o m p o n en ts  invo lv ing  labor,  general  
ed u ca t io n ,  subs tance  abuse  ed u ca tio n ,  life sk ills  dev e lo p m en t,  voca tional assessm en t,  and  
s o m e  social education . ' A l th o u g h  partic ipan ts  arc  not taught v o ca tio n  skills as such , m anua l  
lab o r  is be lieved  to hcip  them  d e v e lo p  a w ork  ethic. T he  ca m p  is located  on  a 2 ,6 0 0 -a c ic  
fa rm , so  o ffen d e rs  are em p lo y ed  as farm  laborers. L ab o r  for c o m m u n i ty  pro jec ts ,  such  as 
p a in tm g  schoo ls  and  c lean in g  s ta te  parks,  is also required. .All par tic ipan ts  arc ev a lu a ted  as 
to  th e ir  level o f  education : th o se  w ho  test at b e lo w  g rade  12.9 arc  enrolled  in the A dult  
B as ic  E d u ca t io n  (A B E )  o r  G en era l  Education  D e v e lo p m e n t  (G E D )  p rog ram , reg a rd le ss  o f  
w h e th e r  they  have h igh  school d ip lo m as ;  those w h o  test at or ab o v e  g rade  12.9 arc u sed  as 
tu tors .  U pon  c o m p le t io n  o f  the entire  boot c a m p  p ro g ram , p ar tic ip an ts  m ay  inv ite  fam ily  
a n d  fr ien d s  to a  full g rad u a t io n  ce rem ony . Partic ipan ts  arc on  p robation  fo l lo w in g  
g ra d u a t io n  for at leas: one  year,  the first 90 d ay s  o f  w h ich  arc  in tensive  superv is ion .

A c c o rd in g  to  D re w  M alloy ,  p ro g ra m  director, V i rg in ia ’s boot c a m p  p ro g ram  is a f iv c -v car  
p ilo t  p ro g ra m  fu n d ed  by the s ta te  legislature. Results  have  so  far been positive , w ith  a 
re c id iv ism  rate o f  15 p e rcen t  fo r  the firs: 38 m o n th s .  A d m it ted ly ,  how ever ,  th is  is a v e ry  
sh o r t  tim e to accu ra te ly  g au g e  the  e ffec tiveness  o f  a p ro g ram , and the rec id iv ism  rate is 
ex p e c te d  to increase  over time. N everthe less ,  Mr. M allo y  an tic ipa tes  fund ing  fo r  the 
p ro g ra m  b ey o n d  th e  d em o n s tra t io n  p c n o d .

T h e  M a s s a c h u s e t t s  P r o g r a m

T h e  M assach u se t ts  bo o t  c a m p  progr~*u, w hich  b eg a n  opera t io n  in A u g u s t  o f  1992, is for 
m a le  o f fen d e rs  u n d e r  the a c e  o f  40 . T ed  O ’D o n n e ll ,  D ep a r tm en t  o f  C orrec t ions  p ro jec t  
an a ly s t  w ith  the p ro g ram ,  d esc r ib es  it as o r ig in a l ly  d es ig n ed  fo r ind iv idua ls  c o n v ic te d  o f  
m is d e m e a n o r s  and  less ser ious  fe lon ies  as a short,  in tense - J ie r ra t iv e  to jail o r  p ro b a tio n ,  
r e q u i r in g  a h igh  level o f  o f fen d e r  in v o lv e m e n t  i t  is a fa u r -m o n th  p ro g ram  with a cap ac i ty  
o f  2 5 6  p ar tic ip an ts .  A p p ro x im a te ly  50 o ffenders  hav e  g raduated  from  the p ro g ram  to da  c
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E l ig ib i l i ty  c r ite ria  lo r  the M assachusetts  boot c a m p  p ro g ra m  inc iudc  that a  p a r t ic ip a n t  1) 
m u s t  be under 40  years o f  age; 2) m ay  have prior co n v ic t io n s  i f  his h is to ry  is non-v io len t;  
3) m ust have  a sen tence that is for no m ere  than  18 m on ths ;  4) m ust  not hav e  rece iv ed  a 
m a n d a to r /  sen tence  for v iolation o f  a drug law; 5) m ust  no t have been  c o n v ic te d  o f  a cr im e 
aga ins t  a p e rson  (w ith  the excep tion  o f  assau lt  and  battery);  6) m ust be m e d ic a l ly  and 
p sy ch o lo g ica lly  fit to participate; 7) must have no  h is tory  o f  escape from  a secu re  p a ram e te r  
nor any  escapes  w ith in  the past three years; and  8) m u s t  v o lu n teer  for the p ro g ram .

A cco rd in g  to M r. O ’D onnell,  because  the p ro g ram  cap ac ity  has ye t  to be fil led , the orig inal 
cr ite rion  o f  "no h istory  o f  escape"  was re lax ed  to its c u n c n t  fo rm . .Another p ro p o sed  
a m e n d m e n t  w o u ld  e lim inate  the criterion co n c e rn in g  p r io r  co n v ic t io n s  and  sh if t  the focus 
m o re  to the p resen t conviction.

T he  p ro g ram , described  by M r. O ’Donnell as  h a  r ing  a "m arine  drill c a m p  a tm o sp h e re ,"  
includes educat ion ,  w ork , counse ling , life skills, and  team  bu ild ing  co m p o n en ts .  F o llo w in g  
g radua tion ,  par tic ipan ts  arc in paro le  status for  an  a m o u n t  o f  tim e based  on  the d u ra t io n  o f  
the o rig inal sen tence .  .Aftercare paro le  req u irem en ts  m a y  inc iudc  c o m p o n e n ts  such  as 
con tac t ing  paro le  officers, m ain ta in ing  jobs, a n d  a t ten d in g  co u n se lin g  sessions.

T h e  O h io  P r o g r r a i n - C u v a b o g a  C o u n tv

U nlike  the boot c a m p  pro c a m s  in V irginia  and M assach u se t ts ,  C u y a h o g a  C o u n ty ’s p ro g ram  
is fo r ju v e n i le s  be tw een  the ag es  o f  14 and 17 w h o  hav e  b een  co n v ic ted  o f  fe lo n ie s  and 
sen tenced  to s u r e  institu tions for ap p ro x im a te ly  6 to 12 m on ths .  P a r t ic ip an ts  m u s t  be 
m en ta l ly  and  physica l ly  capable and have not b een  co n v ic ted  o f  ag g rav a ted  m u rd e r ,  m urder ,  
rape, m an s lau g h te r ,  k id rap p in g ,  sexual assault,  a g g rav a ted  arson, c r im inal en t ic e m e n t ,  o r  
co r ru p t io n  o f  a m inor.

7"his is a n o n v o lun ta ry ,  90-day residentia l  p ro g ra m  fo l lo w ed  by  six to  n ine  m o n th s  o f  h ig h ly  
sm ucturcd a f te ica rc .  P um cipan ts  are random ly  se lec ted  bu t g en e ra l ly  w il l in g  to  par tic ipa te .  
T e n  arc ad m itted  a t the beg inn ing  o f  each m o n th ,  and  ten  arc  re leased  at the en d  o f  each  
m on th .  T h e  m a x im u m  capacity  is 30  partic ipan ts  at an y  g iv en  tim e. T o  da te ,  1 11 you th  
h av e  en te red  the p rogram . A lthough  disc ip line  is a part  o f  the p r o g r a m 's  s t ruc tu re ,  it is 
based  m o re  on the O utw ard  Bound, cha llenge  ed u ca tio n  m o d e l  than  a m i l i ta ry  one. 
F u r th e rm o re ,  the p ro g ra m ’s substance is p r im ari ly  t rea tm en t  fo r  the  ju v e n i l e  an d  reu n if ic a t io n  
w iin  the fam ily  and  com m unity .  O ther co m p o n en ts  in c lu d e  su b s tan ce  ab u se  ed u ca t io n ,  
general educa tion ,  life skills d ev e lo p m en t,  and  bas te  jo b  acq u is i t io n  and  re te n t io n  skills .



R ep re sen ta t iv e  W illis  
F e b ru a ry  11, 1993 
P a n e  4

T h e  O liio  p ro g ram  began  in A pril o f  1992 with a federal g ran t  from  the U.S. Justice 
D e p a r tm e n t  fo r  an 18-m onth  p ro jec t  to be eva lua ted  by the N a tio n a l  Institu te  o f  Justice. 
R ec id iv ism  d a ta  w ill not be ava iiab lc  until 1994. A cco rd in g  to T im  H ow ard ,  project 
d irec to r ,  the u n u su a l ly  s trong  em phas is  on  the af te rcare  c o m p o n e n t  should  result  in low  
re c id iv ism  rates.

M o re  d e ta i led  in fo rm atio n  on ea ch  o f  these p ro g ram s  is being  sen t  and  will be fo rw arded  
to y o u  u p o n  arrival.  I h ope  this in fo rm ation  is useful. I f  you  h a v e  aucstions, p lease  let me 
k n o w .

A t ta c h m e n t





F I S C A L  N O T E

Revision Date: 4 /1 6 /9 6 _________________________________________
Title: *A n A c t amending the s ta tu te of lim ita tions app li­
cable to c iv il actions hrounht anainst peace o ffice rs and coroners *
Sponsor: Representa tive Therrinult_________________________
Requester:

STATE OF ALASKA
1996 LEG ISLA TIV E SESSION

BILL NO. HB 18

Dept. A ffe c ted : 
BRU:
.C om p o n e n t:__

Department of Law
Civil Divison
General Legal Services

Senate Jud ic ia ry Comm ittee

Exponditures/Rovcnues

.COMPONENT SERIAL NO. 

(Thousands of Dollars)

2087

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL „
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES

'CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars!
1002 Federal Receipts
1003 GF M a tch
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA

! TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimoto o f any curront yoar (FY96) cost: $ 0 .0

POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 0 0 0 0 .0
PART-TIME
TEMPORARY

'ANALYSIS : (A tta ch a separate page if necessary)

This bill am en d s  AS 0 9 .1 0  to  roduce the  time in which a civil action m ay be brought aga inst  a peace  officer or 
coroner, from three y ea rs  to  tw o  years, for a liability incurred by the doing of an ac t  in an official capacity or by 
the omission of an official dutv. This change in the  s ta tu te  of limitations for peaco officers and  coronors is 
consistent with the general s ta tu te  of limitations of tw o  years for m ost other persons. The bill will not have a 
fiscal impact.

Prepared by: 
Division '

R ichard I. Pcnues. Oirecter
A dm in is tra tive Services

Approved by Commissioner- 
Agency: ________

/ / 5 / C
Bruce M Botelho. A tto /nev Genera;
n in i l lm i . n l a I I L

Rhone:
D ate /

Date:

46 5 -3 6 7 ?
4 /1 6 /9 6
4 /1 6 /9 6

Pep .v rment of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For fu r th e r  d is tr ib u tio n  in fo rm a tio n , co 'l th e  G o v e rn o r's  le g i t fa tw e  O ffice

4»v 10,'94) 96fisno.ils/t)9R p»8e | 0t 1



FISCAL NOTE
STATE OF ALASKA

1995 LEG ISLATIVE SESSION

No. 2
Bill Version: hb 18
(H ) P u b lis h  D a te : 2 / 8 / 9 5

Rovision D ale:____________________________________
Title: 'An Act Amending tho Statuto of Limitation? Applicable
lo Civil Actions Brought Aoainst Peaco Officers....* _______
Sponsor: Thorriaull  ___________________
Requestor:________________________________________

Department Affected: Administration 
DRU: Risk Management___________
Component: Risk Management

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. _H

(Thousands cf Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 90 FY 99 FYOO FY 01

PERSONAL SERVICES ,
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
G.TANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 00 00 00 0.0 0.0

CAPITAL EXPENDITURES 0 1 0 0 0 1 0 0

. CHANGE lNJtEVENUES. 1 . . J o I

1002 Federal Receipts
1003 GF Match 
too-: GF
100:5 GF/Prcgram Receipts 
1006 GF/MHTIA 
OTHER
TOTAL 0.0 9.9 0 0 00 0.0 9.0

Estimate of any current year (FY 95) cost: S -0- 
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS : (Attach a soparato page if necessary,) 

There is no fiscal impact toihe D ivis ion o f Risk Manage en t.

—
1

Prepared by: Brad Thompson 
D(Vivon: Risk Management

Prwnc: AC-5-21fiO 
D a to :____________

A p p r o v e d  b y  C o m m i s s i o n e r :  M a r k  B c y o r

Agency jD j3 fia !lESnLcLAdT !t£ llU ilL :iL

_  _  .  P R P P A R £ R  T O  P R O *

C O M M I T T E E  C O P Y tun I i s c a l  n o n :
P«v 01 <55

"LATtVE OFFICE 
:o

Page i cf



F I S C A L  N O T E

n  * _ i _
L. '/ersion: hb 18

STATE OF ALASKA 
1995 LEGISLATIVE SESSION 
Revision Date: ___________________
T itle : "A n A c t amending the sta tu te o f lim itations ig l[
cable to civil actions brought against peace o ffice rs and coroners.
Sponsor: Representative Thorriau lt____________________
Requester: Representative Therriault____________________

Expenditures/Revenues

(H ) P u b lis h  D a te : 2 / 8 / 9 5

Dept. A ffe c te d : 
BRU: _
Component: ___

Department o f Law
Legal Services
Operations

.COMPONENT SERIAL NO. 

(Thousands of Dollars)

0093

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0 .0 0 .0 0 .0 0.0 0.0

| CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dcllarsl
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
O lhgr
TOTAL 0.0 0 .0 0 .0 0 .0 0.0 0 .0

Estimate of any current year IFY95) cost: « 0 .0

POSITIONS
FULL-TIME 0.0 0 .0 0 .0 0 .0 0.0 0 .0
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separate page if necessary)

This bill amends AS 09.10 to rcduco the timo in which a civil action may be brought against a peace officer or 
coroner, from three years to two years, for a liability incurred by the doing of an act in an official capacity or by 
the omission of an official duty. This change in the statute of limitations for peace officers and coroners is 
consistent with the general statute of limitations of two years for most other persons. The bill will not have a 
fiscal impact.

Prepared by: 
Division:

Richard I. Pequcs. Q irc c tjr .

Approved by Comm issioner' 
Agency.

Richard I. Hcqucs. Director 
Administrative Srrv^b&CiyJsion /  i )  

i '  CT7< • I
Bruce M. BoteFfo, A tfom ey General

Phone:
Date:.

Date:

•565*3672
1/30/95

1/30/95
Department o« Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
C O M M I T T E E  C O P Y '  d**lfcbvilit:n in / ;im « ti :n . c » l tf>« G o v« in o i*«  L v g n lt r i v *  Gtf<c«

l<r»v 1 0 /9 4 1  3 5 fn n n  t l t /O C R  1 g | 1



S U a s h a  £ > t a t c  l e g i s l a t u r e
REPRESENTATIVE

G E N E  T H E R R IA U L T S t.ito  C o p i lo l 

J u r iU iiu ,  A ln r .k nP O Bo* 5532G
North Polo Alaska 90705 

(007) .108-0862
9 9 8 0 1 -1  1 82 

( 9 0 7 )  .1 6 5 -4 7 9 7

H o u s e  D is t r ic t  3 3

l o u s e  O f  T U ' p r e s e n t a t i b e s

T o :  S e n a t o r  R o b i n  T a y l o r
C h a i r m a n ,  S e n a t e  J u d i c i a r y  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  G e n e  T h e r r i a

D a te :  J a n u a r y  3 1 , 1 9 9 6

T h i s  m e m o  is  i n  r e s p o n s e  to  y o u r  r e q u e s t  o f  J a n u a r y  2 5 , 1 9 9 6 ,  s e e k i n g  
c l a r i f i c a t i o n  o n  t h e  n e e d  f o r  H o u s e  Bill 18, h o w  t h e  s y s t e m  w o u l d  b e  
i m p r o v e d  a n d  w h o  w o u l d  b e n e f i t .

H o u s e  Bill 18  is  i n t e n d e d  to  u p d a t e  a  s e c t io n  o f  t h e  s t a t e ' s  s t a t u t e  o f  
l i m i t a t i o n s  l a w  t h a t ,  t h r o u g h  o v e r s i g h t ,  w a s  n o t  a m e n d e d  in  c o n f o r m i t y  w i t h  
o t h e r  s t a t u t e s  o f  l i m i t a t i o n s  w h e n  t h e  l a w  w a s  e n a c t e d  fo r  A l a s k a  b y  
C o n g r e s s  i n  1900. T h e  b i l l  w o u l d  b e n e f i t  p o l i c e  o f f ic e r s  a n d  c o r o n e r s  b y  
r e d u c i n g  t h e  a m o u n t  o f  t i m e  a  p e r s o n  c a n  f i le  a c iv i l  a c t i o n  a g a i n s t  t h e m  fo r  
a c t i o n s  p e r f o r m e d  in  t h e i r  o f f ic ia l  c a p a c i ty ,  f r o m  t h r e e  y e a r s  t o  t w o .  T h e  
s t a t u t e  o f  l i m i t a t i o n s  fo r  c iv i l  s u i t s  a g a i n s t  p o l i c e  o f f ic e r s  w a s  o r i g i n a l l y  s e t  
s h o r t e r  t h a n  f o r  t h o s e  a g a i n s t  a  p r i v a t e  c i t i z e n  a s  a  p r o t e c t i o n  f o r  p o l i c e  
o f f ic e r s .  I n  l a t e r  y e a r s ,  h o w e v e r ,  w h e n  th e  l e g i s l a t u r e  r e d u c e d  th e  s t a t u t e  o f  
l i m i t a t i o n s  a g a i n s t  p r i v a t e  p e r s o n s ,  it  f a i le d  to  d o  s o  f o r  t h o s e  a g a i n s t  p o l i c e  
o f f i c e r s  e v e n  t h o u g h  t h e  o r i g i n a l  i n t e n t  o f  t h e  d i f f e r e n t i a t i o n  h a d  b e e n  t o  
m a k e  t h e  t i m e  s h o r t e r  f o r  s u i t s  a g a i n s t  p o l i c e  o f f ic e r s .  O u r  b i l l  w o u l d  r e c t i f y  
t h a t  s i t u a t i o n  a n d  b r i n g  t h e  s t a t u t e  o f  l im ita t i -  a s  u p  to  d a t e .

T o  p r o v i d e  b a c k g r o u n d ,  A l a s k a ’s  s t a t u t e  o f  l i m i t a t i o n s  w e r e  t a k e n  f r o m  
O r e g o n  s t a t u t e s ,  w h i c h  w e r e  i n  t u r n  t a k e n  f r o m  N e w  Y o rk  s t a t u t e s  t h a t  d a t e  
b a c k  to  1829. T h e  o r i g i n a l  N e w  Y o rk  l a w  s e t  t h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  
f i l i n g  s u i t s  a g a i n s t  p o l i c e  o f f ic e r s  a t  t h r e e  y e a r s  a n d  t h e  s t a t u t e  o f  l i m i t a t i o n s  
a g a i n s t  a  p r i v a t e  p e r s o n  a t  s ix  y e a r s .  T h i s  w a s  to  p r o t e c t  p o l i c e  o f f i c e r s  b e c a u s e  
it  w a s  r e c o g n i z e d  t h a t  t h e y  n e e d  to  b e  f r e e  f r o m  e x c e s s iv e  h a r a s s m e n t  to  c a r r y  
o u t  t h e i r  d u t i e s .  In  l a t e r  y e a r s ,  h o w e v e r ,  O r e g o n  s h o r t e n e d  t h e  s t a t u t e  o f  
l i m i t a t i o n s  f o r  f i l i n g  a  s u i t  a g a i n s t  a p r i v a t e  e r s o n  to  t w o  y e a r s ,  b u t  f a i l e d  to  
c o r r e s p o n d i n g l y  s h o r t e n  t h e  l i m i t a t i o n  a^ u - .  s t  p o l i c e  o f f i c e r s ,  e v e n  t h o u g h  it 
h a d  o r i g i n a l l y  b e e n  i n t e n d e d  t h a t  th e  s t a t u t e  o f  l i m i t a t i o n s  f o r  p o l i c e  o f f i c e r s  
b e  s h o r t e r .  T h i s  w a s  h o w  t h e  O r e g o n  l a w  s t o o d  w h e n  C o n g r e s s  e n a c t e d  it fo r

SPONSOR STATEMENT



A l a s k a ,  a n d  i t  h a s  n o t  b e e n  c h a n g e d .  H o u s e  Bill 18 w o u l d  s e r v e  a  t w o f o l d  
p u r p o s e  o f  a f f o r d i n g  p o l i c e  o f f ic e r s  t h e  s a m e  p r o t e c t i o n  a s  is p r o v i d e d  to  t h e  
g e n e r a l  p u b l i c  a n d  b r i n g i n g  a n  a n t i q u a t e d  s t a t u t e  i n t o  c o n f o r m i t y  w i t h  m o r e  
r e c e n t  l a v  . I t  h a s  b e e n  i d e n t i f i e d  b y  t h e  A la s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n  a s  
o n e  o f  i t s  p r i o r i t y  p i e c e s  o f  l e g i s l a t io n .  S ee  l e t t e r  a t t a c h e d .



A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n

S ta te  A PO A  O ll lc e  •  P O  B ox 2 4 0 1 0 6  •  A n c h o r a g e .  A la s k a  9 9 5 2 4  0 1 0 6  •  ( 9 0 7 ) 2 7 7  0515

F e b r u a r y  8, 1995

EXECUTIVE DIRECTOR
Josoch E Young 

Arcnorage

BOARD OF DIRECTORS
W'cnaol Corkiii. Pfcs'flort 

Far»anks
Oun Ol'U. Vice Pros 

Ha nos
l.' i s  Gnmos. Pas! Pres 

Archorage
Sle.o Kal*afa. Vomoof 

Juneau
J o n r  V y c is ,  v e m o o r 

Fa 'canks
R.c- Harnngion. Veneer 

Pa rr.or
Frco Kamp’er. Ve^Ger 

Arjnorogo

HAPTERS
Arcntfago

Jc-n CnarBonnciu
C n  j  

J a ro s  See
Fa car* i
j y n  Vy«*s

Kera
R^* SekJen 

Juneau 
£>»« Ka'^ara 

K e e n a n  
Leroy U (tU t 

Pa r e r  
Jo^Giais 

VaWe;
G 'f j  V/ocj

Luso

R e p r e s e n t a t i v e  G e n e  T h e r r i a u l t
C a p i t o l  B u i l d i n g
J u n e a u ,  A l a s k a  9 9 8 0 1 -1 1 8 2

D e a r  R e p r e s e n t a t i v e  T h e r r i a u l t ,

I a m  t h e  S t a t e - w i d e  p r e s i d e n t  o f  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n .  
O u r  o r g a n i z a t i o n  r e p r e s e n t s  o v e r  1200 l a w  e n f o r c e m e n t  o f f i c e r s  f r o m  
o v e r  8 0  lo c a l ,  s t a t e  a n d  f e d e r a l  a g e n c i e s .  O n  J a n u a r y  3 1 ,  1995 , t h e  S ta te  
B o a r d  m e t  a n d  d i s c u s s e d  p e n d i n g  l e g i s l a t i o n  d e a l i n g  w i t h  p e a c e  
o f f ic e r s .

W e  h i.  'e  c h o s e n  H o u s e  B ill  18 a s  o n e  o f  o u r  p r i o r i t y  p i e c e s  o f  
l e g i s l a t i o n .  W e  d o n ’t u n d e r s t a n d  w h y  c iv i l  s u i t s  a g a i n s t  p e a c e  o f f ic e r s  
a n d  c o r o n e r s  s h o u l d  h a v e  a n  e x t r a  y e a r  in  t h e  s t a t u t e  o f  l i m i t a t i o n s  
t h a n  o t h e r  c iv i l  s u i t s .  T h i s  is  o n e  m o r e  y e a r  f o r  m e m o r i e s  t o  f a d e  a n d  
w i t n e s s e s  to  d r i f t  a w a y .  W e  fee l  p e a c e  o f f ic e r s  a n d  c o r o n e r s  d e s e r v e  th e  
s a m e  r i g h t s  a s  o t h e r  p e o p l e  w h e n  it c o m e s  to  c iv i l  a c t i o n s  a g a i n s t  u s .

If  t h e r e  is a n y t h i n g  t h i s  o r g a n i z a t i o n  c a n  d o  t o  a s s i s t  y o u r  e f f o r t  in  
p a s s i n g  t h i s  l e g i s l a t i o n  p l e a s e  c o n t a c t  m e  (4 5 1 -5 3 1 6 )  o r  o u r  E x e c u t iv e  
D i r e c t o r ,  J o s e p h  Y o u n g  ( 2 7 7 - 0 5 1 5 ) ,  o r  A l y c e  H a n l e y  (2 4 3 -7 5 7 4 ) .  O n  
b e h a l f  o f  t h e  A l a s k a  P e a c e  O f f i c e r s  A s s o c i a t i o n ,  1 w a n t  to  t h a n k  y o u  fo r  
p r o p o s i n g  t h i s  l e g i s l a t i o n  a n d  w i s h  y o u  t h e  b e s t  in  t h i s  l e g i s l a t i v e  
s e s s i o n .

R e s p e c t f u l ly  y o u r s ,

M i c h a e l  C o r k i l l  
S t a t e w i d e  P r e s i d e n t

PUBLIC COMMENT





STATE OF ALASKA

1995 LEGISLATIVE SESSION

FISCAL NOTE
N o . 2

B ill V e rs io n : 19________

(H ) P u b lis h  D a te : 2 / 8 / 9 5

Revision Dato: _____________________________
Titlo: ‘An AcrRc'at'no to Ihe Definition of 'Fault'-....*

Sponsor: Therriault__________________________
Requestor:________________________________

Department Affected: Administration 
BRU: Bisiftlanacfiffleol__________
Component: Risk Management

COMPONENT SERIAL NO. 71

EXPENDITURES/REVENUES:
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY no FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LANDS STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 00 00 0 0 0 0 0 0

1 CAPITAL EXPENDITURES o 0 0 0 0 c !

CHANGEJH REVENUES ? t 0 0 o 0 0 o I

FUND SOURCE: fThousands of Dottarsi
fOC2 Federal Rc:o p:s
to :3 GF Match
tODA GF
»CCS GFrPrcgram Rc-co ots
JCC*j GF/MHTIA
other
TOTAL n n *> r> n n n n M
Estimate of any current year (FY 95) cost: 5 -0- 
POSITIONS:
FULL-TIME 0 I 0 c 0 0 0
PART-TIME 0 i 0 c 0 ! 0 c
-rvPOOASv 0 I 3 9 ! 0 0

ANALYSIS: (Ara:*i a roo.varo cage if nocossary )
There ti r o  fiscal :mpar. totfte D iva jtono f P h Sc Marjpemcr.:

Prone
Date __________

Dale

c o m m i t t e e  c o p y ; .(*•; • a: VO C't* CP
ATiVH 0=" :£

M *. 01/JJ C'



F I S C A L  N O T E
STATE OF ALASKA
1995 LEGISLATIVE SESSION

B ill V e rs io n :___________________

(H ) P u c iis n  D a te : 2 / 8/95

hb 19

Dept. Affected:Revision Date: ________________________________________________
Title; ’ .. .relrfinq to the definition of ‘ fault*...determining BRU:
the liabilities of parties in civil actions...*________________________________Component:

Department of Law
Lcoal Services
Operations

Sponsor:
R e q u e s te r :

Representative Therriault
Representative Therriault COMPONENT SERIAL NO. 

(Thousands of Dollars)

0 0 9 3

OPERATING EXPENDITURES FY 96 FY 97 FY 90 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 0 0 .0 0 .0 0 .0 0 0 0 .0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES I

FUND SOURCE (Thousands of Dollars)
‘>002 Federal Receipts
1003 GF Mat:**
1004 GF
1005 GFiPrcc’ jm  Rece ip t; 
1005 GF/MHTTA
O f f * '

! I
I

!•_ • !
i i
! j
i !

TOTAL 0 0 0 .0 0 .0 0 .0 1 O.C 1 0 .0

Estimate ol any current year IFY95 I cost: s 0 0

POSITIONS
f u l l -t im e C 01 0 .0 0 0 0 .0 ! 0 0 1 0 0
PART-TIME * . ITEMPORARY i

ANALYSIS: tArtacn a separate pa je  if necessary)
This bill amends the definition of fault, m AS 0 3 .1 7 .9 0 0  (Civil Dam ages and Apportionment of Fault) to inciudc 
intentional acts. Current s ta te  law  defines fault as  ac ts  or omissions that arc in any m easure  negligent or 
recHcss toward the person  or property of the actor or others , or that subjects a person  to strict to n  liability. 
Tncrc have been recent instances  where persons  have a ttem pted  to avoid Lability for their ac ts ,  where a court 
apportions fault rn a personal injury sun. by claiming that  their contributory acts  were intentional and not 
negligent or reckless and should therefore be excluded from apportionment. This bill will cure this problem and 
reduce litigation co s ts  for the time and effort tha t  m ust now  be expended to overcome this line of defense . The 
bill will not have a fiscal impact
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H o u s e  J u d ic ia ry  C o m m i t t e e

Slntc Copitol, Room 120 
Juncnu, Alnskn 99801 1182 

(907) 465-4990

LETTER  OF IN T EN T

In a d d i n g  " i n t e n t i o n a l "  t o  t h e  d e f i n i t i o n  of fault in 

t h i s  c h a p t e r ,  the c o m m i t t e e  i n t e n d s  to ma k e  it c l e a r  that p a r t i e s  

w h o s e  a c t i o n s  w e r e  a r g u a b l y  i n t e n t i o n a l  m a y  be named or  joined in 

t h e  l i t i g a t i o n ,  as w e l l  as t h o s e  w h o  w e r e  a l l e g e d l y  n e g l i g e n t  or 

r e c k l e s s .  T h e  i n c l u s i o n  of i n t e n t i o n a l  t o r t f e a s o r s  d o e s  not 

p r e c l u d e  c o n s i d e r a t i o n  of w h e t h e r  the i- cnt i o n a l  t o r t f e a s o r ' s  acts 

r e l i e v e  u n i n t e n t i o n a l  t o r t f e a s o r s  of liability.

R e p r e s e n t a t i v e  B r i a n  Porter, C h a i r m a n Date

House adopiai -5 / (/ 9  5



Alaska State Legislature
S«n Robin In*Inr. ( hnirmnti 
S»n. I *d< l.rrcn . Viu< ( hnirmnn 
s<n. M ik r M iller 
S*n. Al Xdim*
Sen, Jnhnn* F ill*

Sl«l» Capitol 
Juncdu. \la*k« WHOM IH2 

(907M6S-37I7 
F»\: (907) 465-1912

Senate Judiciary Committee

M E M O R A N D U M

TO: Represen ta t ive  Gene Ther r iau l t
a l V 'FROM: Senator  Robin L. Taylor ,  Chai rman I

Senate  Jud ic ia ry  Commit tee

DATE: 1 / 2 5 / 9 6
REF: Hearing Reques t s

I apo l og i z e  fo r  the de lay in r e spond ing  to the r eques t s  you
submitted for hear ings on HB 1 8  and HB 1 9 .
Regarding HB 1 8 , I would apprec ia te  c lar i f icat ion on how you 
feel the system would be improved by this change. Who is hurt 
by the cur rent  law and who wou ld  benef i t  by the p roposed  
ch ang e ?
Regard ing HB 1 9 , p lease  cite any case In which a court  has 
upheld this bizurre argument .  Un le s s  such a rul ing exis*s, I fail
to see the need for  a l egis lat ive fix to a s i tuat ion the court
seems  to have under  cont ro l .  An expans ion on your  statement 
re fer r ing to " c o s t l y  cour t  p r o ceed ings "  might help c la r i fy  the
i s s u e s .
I would be happy to d iscuss  these bi l ls with you at any time.
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DEPARTMENT OF LAW

O FFICE  O F  TH E A TTO R N EY  G EN ERAL

TONY KNOWLES, GOVERNOR 

P LE A SE  R E P LY  TO

rtiONC 
f a x

( 9 0 7 ) 0 0 9 a w  (tONare-MOf
{ /  K E Y  B A H *  B U ILD IN G10(1 CUSHMAN ST.. SI_ SU IT E  4 0 0

FAIRBANKS, Al ASKA 90701 *079 
PH O N E  (9 0 7 )4 5 1 -2 9 1 1  
F A X  (9 0 7 )4 5  l-^OAO

p O BOX 110*30 DlMONQ COURT HOU6L JUNEAU. ALASKA 00911-0300 
PHONE (007)465-3600 
FAX (907)4654735F e b r u a r y  2,  1996

Hon. Gene Therriault 

Al a s k a  S tate Legisl a t u r e  

S l ate Capitol, Room 421 

Juneau, AK 99601-1182

Ro: Cages involving apport i o n m e n t  of fault

with intentional tortfeasors.

You have a s k e d  about actual cases in w h ich there is rec i o t a n c o  to 

ha v i n g  intentional tortfeasors receive a percentage of fault u n d e r  

AS 09.17 . 9 0 0  and its a p plication to a s  09.i7.080.

Tn Kerr v. S t a t e . 3AN-93-60J1 the sur v i v o r  of a bo m b  

blast has m a d e  the argument. T h e  family members of c o n v j c t e d  

murdorers crafted a mail bomb and sent it to the chief w i t neBo for 

the prosecution. A  claim was later made that the nogliganco of the 

Department of Corrections caused the injuries. Tne state a d d e d  the 

bo m b e r s  t o  Che suit, and asked that the b o m b e r s  be a p p o r t i o n e d  a 

o i g n i f i c a n t  m e a s u r e  of fault for tho injuries. The plain t i f f  

opposed, and has argued that the explicit terms of AC 09.17.900 

e x c l u d e s  intentional tortfoaooro from her e u i t . T h e  jury 

u l t i m a t e l y  found the 3tate 12V at fault, with the b o m b i n g  

c o n s p i r a t o r s  88\ responsible. The d i f f e r e n c e  botwoon c o l l e c t i n g  

from the state and not col l e c t i n g  from the bombers is over 

$14,000,000.00. Tne time has not yet run for appeal, but 

p l a i n t i f f s  have d e c l a r e d  there will be an appeal.

In a ddition to the Ke r r  cane, w h i c h  went to trial in 

D e c e m b e r  1995, the state has other p e n d i n g  nuits w h i c h  invol 'o 

criminal a c t i o n o  where the state io alleged to have seme fault 

b e c a u s e  of  its negligence. In Noblott v. Sta ; c h ildren w h o  were 

a b u s e d  b y  a parent have sued the stato'c Department of H e a l t h  and 

Social Services, alleging its neqligcnco permitted the abuse. The 

state has a s k e d  for the parent to al s o  bo a r  a p o r contage of the 

fault, and tho plainrtffo have o p p o s e d  including the parent, 

p o i n t i n g  to the cxprecs words of Afl 09.17.900.

IKKH
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Hon. G e n e  Therriau lt  
Re: Intentional to rtfeasors

February  2 , 1996 
P age  2

T h e  p o s s i b i l i t y  o£ the a r g u m e n t  e x c l u d i n g  i n t e n t i o n a l

t o r t f e a s o r s  io not m e r e l y  t h e o r e t i c a l .  A  c l a r i f i c a t i o n  t h a t  the 

r u l i n g  b y  t h e  trial c o u r t  in the K e r r  c a s e  is not a change, but 

c o d i f i c a t i o n  of wh a t  wae a l w a y s  intended, w o u l d  c e r t a i n l y  r e s o l v e  

a lot of a r g u m e n t s  as w e l l  as h e l p  the S u p r e m e  C o u r t  r e s o l v e  the 

i s s u e  w h e n  an i n e v i t a b l e  a p p e a l  r c a c h e o  it.

B R U C E  B U T E b H O  

A T T O R N E Y  C E N E R A L

J  * *4 .

A a s i c t a n t  A t t o r n e y  G e n e r a l  

R H O / j a c

c; S u s a n  C o x

C h r y s t a l  S m i t h



TONY KNOWLES. GOVERNOR

DEPARTMENT OF LAW
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PHONE. (907)4650600  
FAX: (907) 465-2075

A p r i l  2 9 ,  1 9 9 6

T h e  H o n o r a b l e  D m e  P e a r c e  

P r e s i d e n t  o f  th e  S e n a te  

S ta te  C a p i t o l .  R o o m  1 11 

J u n e a u ,  A l a s k a  9 9 8 0 1

T h e  H o n o r a b l e  G a i l  P h i l l ip s  

S p e a k e r  o f  th e  H o u s e  

S ta te  C a p i t o l ,  R o o m  2 0 8  

J u n e a u ,  A la s k a  9 9 8 0 1

R e: K e r r  v. S ta te  o f  A la s k a , et a l . ,
C a s e  N o .  3 A N - 9 3 - 6 5 3 1  C iv i l

D e a r  S e n a t o r  P e a r c e  a n d  R e p r e s e n t a t i v e  P h i l l ip s :

T h i s  w il l  r e s p o n d  to  y o u r  l e t t e r ,  d e l i v e r e d  to  m y  o f f i c e  o n  A p r i l  2 5 ,  

r e q u e s t in g  m o r e  i n f o r m a t i o n  a b o u t  th e  K e r r  c a s e .  A s  y o u  a r e  a w a r e ,  w e  p a r t i c ip a te d  in 

a  s e t t l e m e n t  c o n f e r e n c e  w i t h  S u p e r i o r  C o u r t  J u d g e  B r ia n  S h o r t e l l  o n  F r i d a y .  A p r i l  19. 

1 9 9 6 ,  a n d  a g r e e d  o n  a  final se t t le m e n t  o f  the  c a s e  i r  th e  a m o u n t  o f  S 2 . 6 0 0 , 0 0 0 .  T h e  c o u r t  

a p p r o v e d  o f  th e  s e t t l e m e n t  b y  a n  o r d e r  e n t e r e d  o n  A p r i l  19. W e  a r e  p l e a s e d  to  r e s p o n d  

to  y o u r  q u e s t i o n s  a b o u t  th i s  c a s e  a n d  th e  s e t t l e m e n t .

/ .  G e n e r a l  B a c k g r o u n d

T h e  K e r r  c a s e  s t e m m e d  f r o m  a  c r im i n a l  c o n s p i r a c y  b e t w e e n  in m a te s  

in c a r c e r a te d  in  s ta te  D e p a r t m e n t  o f  C o r r e c t i o n s  fa c i l i t i e s  a n d  in m a te  f a m i ly  m e m b e r s .  In  

v i s i t s  a n d  p h o n e  c a l l s ,  th e  in m a te s  in s t ru c te d  th e i r  c o - c o n s p i r a t o r s  h o w  to  o b ta in  b o m b  

m a t e r i a l s  a n d  h o w  to  c o n s t r u c t  a  m a i l  b o m b .  T h e  ta rg e t  o f  th e  b o m b  w a s  a  w i tn e s s  in a
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m u r d e r  p ro s e c u t io n  ag a in s t  th e  in m ates .  H o w e v e r ,  th e  ta rg e t  w a s  o u t  o f  s ta te  w h e n  th e  b o m b  

w a s  d e l iv e red ,  a n d  in h is  a b s e n c e  h is  p a re n ts  o p e n e d  d ie  p a c k a g e .  T h e  b o m b  in s ta n t ly  k i l le d  
D a v id  K e r r  a n d  s e r io u s ly  in ju re d  h is  w i fe ,  M ic h e l l e  K e r r .  T h e  e x t e n t  o f  M s .  K e r r ’s in ju r ie s  
w a s  e x t re m e .  M o s t  o f  h e r  fa ce  w a s  d e s t r o y e d .  D o c to r s  t e s t i f i e d  th a t  s h e  w a s  s t ru c k  b y  2 0 0 0  
to  3 0 0 0  p r o j e c t i l e s .  B i ts  o f  h e r  h u s b a n d  w e re  ta k e n  f r o m  h e r  b o d y .  S h e  n e a r ly  d ie d  m a n y  
t im e s  o v e r  th e  n e x t  s e v e ra l  m o n th s .

T h e  c o -c o n s p i ra to rs  w e re  c r im in a l ly  p ro se c u te d  in  f e d e ra l  c o u r t .  T h e  c r im in a l  

p r o s e c u t i o n  c o n s i s t e d  in  p a r t  o f  th e  s t a t e m e n t s  o f  o t h e r  in m a te s ,  w h o  w e r e  e n th u s i a s t i c  in 
t h e i r  w i l l i n g n e s s  to  g iv e  e v i d e n c e  in  re tu rn  fo r  l e n i e n c y  o n  th e i r  o w n  c a s e s .  T h e s e  o th e r  
in m a te s  re c o u n te d  see in g  the  c o n s p i r a to r  in m a te s ,  R .D .  C h e e l y  a n d  D o u g  G u s ta f s o n ,  h a v in g  
d i s c u s s i o n s  in  p r i s o n  h a l l w a y s  w h i l e  w a i t i n g  fo r  v is i to r s ,  c o n v e r s i n g  to g e th e r  a t  re l ig io u s  
s e r v i c e s ,  s p e a k in g  th r o u g h  a i r  v e n t s  w h e n  in a d j o i n i n g  in m a te  h o u s i n g  u n i ts ,  a n d  a l s o  
a s s is t in g  th e m  p ass  n o te s  to  e a c h  o ther.  T h e  federa l  p ro s e c u to r s  a l s o  p r e s e n te d  e v id e n c e  th a t  
th e se  in m a te s  re c e iv e d  v is i to rs  a n d  m a d e  p h o n e  ca lls  to c o -c o n s p i r a to r s  in  v io la t io n  o f  p r i s o n  

p o l ic ie s .

G u s t a f s o n  c o n f e s s e d ,  o n  c o n d i t i o n  h is  s i s te r  a n d  b r o t h e r  r e c e iv e  le n ie n t  

s e n t e n c e s  a n d  h e  w o u l d  n o t  h a v e  to  te s t i fy  a g a in s t  C h i c l y .  T h e  s i s te r  a n d  b r o th e r  a l s o  
c o n f e s s e d ,  a n d  te s t i f i e d  a t th e  c r im in a l  t r ia l  o f  C h e e l y  a n d  J o e  R y a n .  J o e  R y a n  w a s  th e  
i n d i v i d u a l  C h e e l y  o r d e r e d  to  d e l i v e r  e x p lo s iv e s  to  G u s t a f s o n ’s s is te r .  R y a n  w a s  o n ly  
c o n v i c t e d  o f  th e  t r a n s p o r ta t io n  o f  e x p lo s iv e s  in  v io la t io n  o f  f e d e ra l  la w .  C h e e l y  w a s  

c o n v i c t e d  o f  c o n s p i r in g  to  c o m m i t  m u r d e r  a n d  a t t e m p t e d  m u r d e r  t h r o u g h  th e  m a i ls .

M i c h e l l e  K e r r  b r o u g h t  a  c iv i l  su i t  a g a in s t  th e  S ta te  o f  A la s k a  o n  b e h a l f  o f  

h e r s e l f  a n d  the  e s ta te  o f  h e r  m u r d e r e d  h u s b a n d .  T h e  s t a t e  b ro u g h t  th e  b o m b i n g  c o n s p i r a to r s  
in to  th e  l i t ig a t io n  s o  th a t  t h e i r  r e s p o n s ib i l i ty '  c o u l d  b e  c o n s i d e r e d  in  a p p o r t i o n m e n t  o f  fa u l t  

u n d e r  A S  0 9 .1 7 .0 8 0 .  K e r r  o p p o s e d  in c lu s io n  o f  th e  b o m b i n g  c o n s p i r a to r s  as  p a r t i e s  to  th e  

civ il  su it ,  a n d  o p p o s e d  a n y  a p p o r t i o n m e n t  o f  fa u lt  to  t h e  c o n s p i r a to r s .  K e r r  m a in t a in e d  th a t  
th e  s t a t e ’s d u ty  w a s  to  p r e v e n t  h a r m  b y  th e  i n m a te s ,  a n d  th a t  th e  s ta te  s h o u ld  n o t  b e  
p e rm i t te d  to  sh ift  re sp o n s ib i l i ty  fo r  b re a c h  o f  that du ty ' to  th e  c r im in a l s .  In a d d i t i o n  to  c l a im s  

o f  n e g l ig e n t  su p e rv is io n ,  K e rr  a l leg ed  tha t  the  s ta te  w a s  n eg l ig en t  in i ts  s e c u r i ty  c l a s s i f i c a t io n  
p ro c e d u re s ,  in te rna l  sea rch  p ro c e d u r e s ,  a n d  t e l e p h o n e  m o n i to r in g  p r o c e d u r e s  T h e  s ta te ,  fo r  

its pa r t ,  a rg u e d  tha t  th e  in d e p e n d e n t  c r im in a l  a c t io n s  o f  th e  fam ily  m e m b e r s  o u t s id e  th e  w a l l s  
o f  th e  p r i s o n  w e r e  b e y o n d  th e  s t a t e ’s  c o n t ro l ,  a n d  tha* i t  s h o u ld  n o t  b e  h e l d  l ia b le  fo r  th e  

c r im e  a t  all. T h e  c o u r t  r e j e c t e d  th e  s t a t e ’s a r g u m e n t ,  b u t  a l l o w e d  th e  j u r v  to  a p p o r t i o n  fa u l t  

to  th e  c r im in a l s .
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I m m e d i a t e l y  b e f o r e  t r ia l  th e  p a r t i e s  a t t e m p te d  to  n e g o t i a t e  a  s e t t l e m e n t  o f  
c l a i m s  a g a in s t  t h e  s ta te ,  b u t  c o u l d  n o t  r e a c h  a n  a g r e e m e n t .  A t to r n e y s  f o r  K e r r  o p e n e d  a t  
S7 ,0 0 0 ,0 0 0 ,  w h i le  th e  s ta te  o p e n e d  a t  S 5 0 0 ,0 0 0 .  K e r r  r e f u s e d  to  m o v e  w i t h o u t  a  s ig n i f i c a n t  

m o v e  b y  th e  s ta te .  T h e  s ta te  w e n t  to  5 1 ,0 0 0 ,0 0 0 ,  a n d  l a t e r  1 ,2 5 0 ,0 0 0  a s  a  s h o w  o f  
w i l l i n g n e s s  to  n e g o t i a t e .  K e r r  r e f u s e d  to  m a k e  a  c o u n t e r  o f f e r  a t  th a t  t im e  a n d  th e  

n eg o t ia t io n  se s s io n  c o n c lu d e d  w i th  p l a in t i f f  s t i l l  a t  5 7  m i l l io n  a n d  th e  s t a t e  a t  S I . 2 5  m i l l io n .  
T h e  s e t t le m e n t  j u d g e  ad v ised  th a t  h e  fe lt  the  c a s e  sh o u ld  se t t le  b e tw e e n  5 2 .5  m i l l i o n  a n d  5 3 .5  

m i l l i o n .  H e  a ls o  o p in e d  th a t  th e  s t a t e  c o u ld  b e  h e ld  f o r  up  to  5 0 %  o f  t h e  f a u l t  a t  tria l.  
W i th o u t  a  se t t lem en t ,  a trial w a s  n e c e s sa ry  to  d e t e r m in e  th e  a m o u n t  o f  d a m a g e s  a n d  re la t iv e  

p e r c e n ta g e s  o f  fau lt .

A t  th e  trial th e  s ta te  d e m o n s t r a te d  th a t  th e  f e d e ra l  tr ia l  e v i d e n c e  c r i t i c a l  o f  th e  

s ta te  p r iso n  o p e ra t io n s  w a s  g e n e ra l ly  n o t  c red ib le .  T h e  c h i e f  p o s ta l  s e r v ic e  b o m b  in v e s t ig a to r  
te s t i f ied  tha t  h e  h a d  not lo o k ed  a t  all t h e  d o c u m e n t s  r e la t e d  to  v i s i to r  r e c o r d s ,  a n d  th a t  s o m e  

federa l  trial e x h ib i ts  w e re  n o t  a c cu ra te .  It w a s  d e m o n s t r a t e d  c o n c lu s iv e ly  t h a t  v is i ts  w e r e  n o t  
h e l d  in  v io la t io n  o f  p r i s o n  r e g u la t io n s .  C h a r t s  a n d  d r a w in g s  s h o w e d  th e  i n m a t e s  w e r e  n o t  
h o u s e d  in  s u c h  a  m a n n e r  a s  to  p e r m i t  c o m m u n i c a t i o n  th r o u g h  a i r  v e n ts ,  t h e y  d id  n o t  h a v e  
o p p o r tu n i ty  to  c o m m u n ic a te  in  h a l lw a y s ,  th e  o p p o m i n i t y  to  c o m m u n i c a t e  w h i l e  o n e  in m a te  
w a s  in  a n  e x e r c i s e  y a r d  w a s  l im i te d  ' o  a  to ta l  o f  6  h o u r s ,  a n d  th a t  p r i s o n  o p e r a t i o n s  w e re  
g e n e ra l ly  w e ll  w i th in  the  s ta n d a rd s  o f  d ie  p r is o n  industry .  O n e  w itn e ss  t e s t i f i e d  th a t  h e  h e a rd  

o t h e r  i n m a te s  c o m p a r i n g  in f o r m a t io n  a n d  m a k i n g  u p  s to r ie s  f o r  the  f e d e ra l  p r o s e c u t o r s  to  

m a k e  d i c m s e lv e s  m o re  a t t r a c t iv e  as  f e d e ra l  w i tn e s s e s .

C o n v e rs a t io n s  w i th  the j u r o r s  f o l lo w in g  th e  tr ia l  r e v e a l e d  th a t  t h e y  r e j e c t e d  o r  

fo u n d  in c o n c lu s iv e  n e a r ly  a ll  o f  th e  c la im s  o f  n e g l ig e n c e  a d v a n c e d  b y  K e r r .  H o w e v e r ,  th e  
ju r o r s  c o n c lu d e d  th a t  the s ta te  w a s  n e g l ig e n t  in  o n e  r e s p e c t ,  a n d  th a t  w a s  w h e n  G u s t a f s o n ’s 
s is te r  b ro u g h t  in to  a  s e c u r e d  v i s i t  a t  t h e  p r i s o n  a  m ic r o - s w i t c h ,  a n d  G u s t a f s o n  e x p l a i n e d  to  
h e r  h o w  to  w i r e  th e  b o m b  w i th  th e  s w i tc h .  T e s t s  s h o w e d  th a t  th e  s w i t c h  w a s  n e a r ly  

c o m p le te ly  p las tic ,  an d  w o u ld  n o t  set o f f  d ie  h ig h ly  s e n s i t iv e  m e ta l  d e te c to r s .  H o w e v e r ,  th e  
s i s te r ’s te s t im o n y  w a s  th a t  s h e  c a r r i e d  th e  s w i t c h  in to  th e  p r i s o n  w id i  h e r  c a r  k e y s ,  a n d  d ie  

s ta te  h ad  n o  w a y  to  re fu te  h e r  c la im . P e rm it t in g  c a r  k e y s  to  r e m a in  w i th  a  v i s i to r ,  e v e n  w h e n  

the  v is i ts  a r e  b y  te le p h o n e  th ro u g h  a  w in d o w  w i th  n o  co n tac t ,  is a  v io la t io n  o f  p r i s o n  p o l ic ie s  

an d  p ro c e d u re s .  T h e  in m a tes  w e re  in ca rce ra ted  fo r  18 m o n th s  b e fo re  the  b o m b in g .  T h e  s i s te r  
n e v e r  s p e c i f ie d  th e  d a te  o f  t h e  v is i t ,  w h ic h  m a d e  it im p o s s ib le  f o r  th e  D e p a r t m e n t  o f  

C o r r e c t i o n s  to  fu l ly  c h a l l e n g e  h e r  c l a im .  T h i s  v a g u e n e s s  a lso  l e f t  C o r r e c t i o n s  w i t h o u t  a n y  
id e n t i f i e d  p e r s o n n e l  to d i s c ip l in e ,  i f  th a t  w e r e  w a r r a n t e d .  T h e  j u r y  c o n c l u d e d  t h a t  fo r  th is  

b r e a c h  d ie  s t a t e ’s r e s p o n s ib i l i ty  fo r  th e  b o m b i n g  s h o u ld  b e  se t  a t  12% .
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D a m a g e s  to  b o th  v ic t im s  w e re  s e t  b y  th e  j u r y  a t  S I  1 ,8 6 4 ,6 9 0 .7 2 .  W i th  t r ia l  

c o s t s  a n d  fe e s  a s  o f  th e  d a te  o f  t h e  v e rd ic t .  D e c e m b e r  15, 1995, th e  j u d g m e n t  a g a in s t  th e  
s t a t e  w a s  w o r th  a p p r o x im a te ly  S 1 ,8 0 0 ,0 0 0 .  In te r e s t  o n  th is  a m o u n t  h a s  b e e n  a c c r u i n g  a t  a  

r a te  o f  a p p r o x im a te ly  5 1 3 ,0 0 0  p e r  m o n th .

S ig n i f ic a n t  p o s t - t r ia l  m o t io n s  w e r e  f i l e d  b y  p la in t i f f s  to  th e  e n d  th a t  t h e  s ta te  
s h o u ld  still b e  h e ld  1 0 0 %  r e s p o n s i b l e  f o r  all h a r m .  I f  K e r r  w e re  to  w i n  th e s e  m o t io n s  in th e  
t r ia l  c o u r t  o r  p r e v a i l  o n  a p p e a l ,  th e  r e s u l t in g  to ta l  j u d g m e n t  a g a in s t  th e  s t a t e  w o u l d  b e  

a p p r o x im a te ly  5 2 0 ,0 0 0 ,0 0 0 .

A l th o u g h  the s t a t e ’s a s s e s s m e n t  o f  th e  r isk  w a s  v in d ic a te d  b y  th e  j u r y  v e r d ic t ,  

w e  a n t i c ip a t e d  s o m e  s ig n i f i c a n t  r i s k s  o n  a p p e a l .  F i r s t ,  th e  s u p r e m e  c o u r t  c o u l d  h o ld  th e  

s ta te  100%  a t  fau lt  f o r  in ju r ies  c o m m i t t e d  b y  in m a t e s .  S e c o n d ,  m a n y  c lo s e  q u e s t i o n s  w e r e  

d e c i d e d  in  th e  s t a t e ' s  f a v o r  b y  th e  t r ia l  c o u r t ,  a n d  th e r e  w a s  n o  g u a r a n t e e  th o s e  ru l in g s  

w o u ld  b e  a f f i rm e d  o n  ap p ea l .  T h e  trial las ted  five  w e e k s .  W i th  a  t r ia l  o f  th a t  l e n g th ,  th e r e  

is o f t e n  a  p o s s ib i l i t y  o f  a r e v e r s a l  o n  a p p e a l ,  b a s e d  o n  e r r o r  in  th e  t r ia l  c o u r t ’s e v i d e n c e  

ru l in g s .  I f  a  rc - t r ia l  w e re  o r d e r e d  th e re  w a s  a  s i g n i f i c a n t  p o s s ib i l i t y  th e  s ta te  w o u l d  n o t  d o  

a s  w e ll  a s  in th e  f irs t  trial. In a  rc - t r ia l ,  th e  e v i d e n c e  w h ic h  h a d  e a r l i e r  b e e n  e x c l u d e d ,  b u t  

b e c a u s e  o f  re v e rsa l  w o u ld  th e n  b e  a d m i t te d ,  c o u ld  r e s u l t  in  a  m u c h  h i g h e r  v e r d i c t  a g a in s t  

th e  s ta te .  F u r th e r ,  th e  j u r y  w h ic h  h e a r d  the c iv i l  c a s e  w a s  u n u s u a l ly  a b l e  to  p u t  s y m p a t h y  

a s id e  a n d  ru le  d isp a s s io n a te ly  o n  the  e v id e n c e  ( th e i r  r e s p o n s e  to  M i c h e l l e  K e r r ’s t e s t im o n y  

w a s  in  m a r k e d  c o n t r a s t  to  th e  w e e p i n g  r e s p o n s e  o f  th e  f e d e ra l  c r im i n a l  t r i a l  j u r o r s ) .  In  a  

r e t r i a l ,  a  d i f f e r e n t  j u r y  p a n e l  c o u ld  w e l l  b e  le s s  f a v o r a b l e  to  th e  s ta te .

I I .  R e a s o n s  S u p p o r t in g  th e  S e t t le m e n t F ig u re

F o l l o w i n g  th e  tr ia l .  K e r r ’s a t t o r n e y s  c o m m u n i c a t e d  a  d e s i r e  to  c o n c lu d e  th e  

l i t i g a t i o n  w i th o u t  a n  a p p e a l ,  i f  th e  s ta te  w o u l d  p a y  s o m e t h i n g  a b o v e  th e  j u r y  d e c r e e  to  
c o m p e n s a te  fo r  th e  r isks  f a c e d  b y  th e  s ta te  o n  a p p e a l .  W i th  th e  a s s i s t a n c e  o f  t h e  tr ia l  j u d g e .  
Ju d g e  Shorte l l .  the  p a r t ie s  r e a c h e d  th e  s e t t le m e n t  o f  S 2 .6 0 0 .0 0 0 .  T h i s  is S 8 0 0 ,0 0 0  m o r e  th an  

th e  v a lu e  o f  d ie  v e rd ic t  a m o u n t ,  p lu s  c o s t s ,  fees ,  a n d  in te re s t ,  a s  o f  D e c e m b e r  15, 1995. O f  
th is  a m o u n t ,  a p p r o x im a te ly  S I  0 0 ,0 0 0  r e p re s e n t s  in te r e s t  o n  th e  j u r y  a w a r d  f r o m  th e  v e rd ic t  

d a t e  u n t i l  J u l y  1. T h e  r e m a i n in g  a m o u n t  o v e r  th e  v a lu e  o f  th e  j u r y  a w a r d  — $ 7 0 0 ,0 0 0  - -  
re p re se n ts  less  th an  4 %  o f  w h a t  th e  p la in tif fs  c o u ld  o b ta in  i f  th ey  w e r e  to  w i n  o n  a p p e a l .  T h e  

s e t t le m e n t  a m o u n t  c a n  a lso  b e  c o n s i d e r e d  th e  e q u iv a l e n t  o f  th e  j u r y  f in d in g  t h e  s t a t e ’s fa u lt  
to  b e  1 7 %  in s te a d  o f  12%. M o r e o v e r ,  a f te r  d i s c o u n t i n g  fo r  th e  in te r e s t  o n  t h e  a w a r d  s in c e  
th e  j u r y  verd ic t ,  the  final s e t t l e m e n t  a m o u n t  is le s s  t h a n  w h a t  the  s e t t l e m e n t  j u d g e  p ro je c te d  

th e  c l a im  to  b e  w o r th .
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T h e  s e t t l e m e n t  a l s o  fu l ly  r e s o lv e s  a ll  l i a b i l i ty  th e  s ta te  h a s  w i t h  r e s p e c t  to  

K e r r ’s h e a l th  c a r e  p r o v id e r s  a n d  in s u re r .  K e r r  is r e s p o n s i b l e  fo r  s a t i s f y i n g  a l l  l i e n s  a n d  
o u t s t a n d i n g  i s s u e s  w i th  h e r  i n s u re r .

I I I .  C o r r e c t iv e  M e a s u re s

A s  in d ica ted  a b o v e ,  n o  n e g l ig e n t  D O C  e m p l o y e e  w a s  i d e n t i f i e d ,  e i t h e r  in  o u r  
b a c k g r o u n d  in v e s t ig a t io n  o r  a t  t r ia l .  T h e  d e p a r t m e n t  h a s  t a k e n  m e a s u r e s  to  a s s u r e  t h a t  its 

p o l ic ie s  a n d  p r o c e d u r e s  a i c  r e v i e w e d  a n d  fo l lo w e d .  H o w e v e r ,  m a n y  o f  K e r r ’s  c l a i m s  w e re  

e x p l a i n e d  a w a y  as  i n h e r e n t  in a  p r i s o n  s e t t in g  th a t  c o m p l i e s  w i th  U n i t e d  S ta t e s  S u p r e m e  
C o u r t  a n d  A la s k a  co u r t  o rde rs .  F o r  ins tance ,  th e  p r i s o n e r s  h a v e  r ig h ts  to  w o r s h i p ,  a n d  u n le s s  
t h e  p r i s o n  h a s  r e a s o n  to  r e s t r i c t  a c c e s s  to  r e l ig io u s  s e r v ic e s ,  a n d  c a n  b a c k  u p  i ts  r e a s o n s  in 

a  g r i e v a n c e  h e a r in g ,  in m a te s  m u s t  b e  p e r m i t t e d  to  a t t e n d  r e l ig io u s  s e r v ic e s .  V is i ta t io n  
r e s t r i c t io n s  c a n  o n l y  b e  i m p o s e d  u p o n  a  s h o w i n g  th a t  th e  v i s i t  is d e t r i m e n t a l  to  th e  
r e h a b i l i t a t i o n  o f  th e  in m a te  o r  a  d a n g e r  to  th e  p u b l ic .  G u s t a f s o n ' s  s i s te r  w a s  p r e g n a n t  a n d  
b r o u g h t  h e r  5 - y e a r - o l d  c h i ld  to  p r i s o n  v is i ts .  S h e  h a d  n o  p r i o r  c r im in a l  h i s to r y .  T h e r e  w a s  

n o  re a so n  to  re s tr ic t  h e r  v is i ts .  C h e e l y  a n d  G u s t a f s o n  w e r e  i n c a r c e r a t e d  a s  I 9 - y c a r - o l d s  fo r  

t h e i r  f i r s t  c r im in a l  c o n v ic t i o n s .  T h e y  d id  n o t  w a r r a n t  s p e c ia l  s e c u r i ty  m e a s u r e s .

IV .  A  I t e r  n a t iv e  C o u r s e s  o f  A  c t io n

T h e  o n l y  a l t e r n a t iv e  to  s e t t l e m e n t  w o u l d  b e  to  p r o c e s s  a n  a p p e a l .  T h e r e  
a p p e a r e d  to  b e  n o  c h a n c e  o f  th e  s ta te  o b t a in in g  a  r e v e r s a l  a n d  b e in g  e x c u s e d  f r o m  all 
l iability .  O n  a p p e a l  th e  c o u r t  w o u l d  v ie w  th e  e v i d e n c e  in  a  w a y  to  s u p p o r t  t h e  j u r y  v e rd ic . .  

A l th o u g h  in c o n v e rs a t io n s  w i th  th e  ju r y  t h e  j u r y  d e c la r e d  th a t  it o n ly  f o u n d  th e  o n e  in s ta n c e  
o f  n e g l ig e n c e ,  a t  t r ia l  K e r r  p r e s e n t e d  e x p e r t  w i t n e s s e s  a n d  o t h e r  t e s t i m o n y  w h i c h  c l a im e d  

th a t  th e  s ta te  w a s  n e g l ig e n t  in  m u l t i p l e  w a y s .  O n  t h o s e  f a c t s  th e  s ta te  w o u l d  n o t  b e  a b le  to  

a v o i d  s o m e  fau lt .  T h e  s ta te  w a s  th en ,  a t  a  m in im u m ,  o b l i g a t e d  to  th e  e x t e n t  o f  t h e  j u r y  
v e r d ic t .  T h e  s e t t l e m e n t  p r e v e n t s  th e  r i s k s  o f  a  m u c h  g r e a t e r  o b l i g a t io n  o n  a p p e a l ,  o r  b y  

fo l lo w in g  a  n e w  trial. It a ls o  a v o i d s  th e  a t t o r n e y  c o s t s  a s s o c i a t e d  w i th  th e  a p p e a l  a n d  a  n e w  

tr ia l ,  s h o u l d  o n e  b e  o rd e r e d .

V. A s s e s sm e n t . i f  P l a i n t i f f ’s  C h a n c e  o f  S u c c e s s  o n  A p p e a l

W e  b e l i e v e  K e r r ’s  c h a n c e s  o n  a p p e a l  a rc  a l s o  n o t  g o o d ,  a l t h o u g h  p o s s ib ly  
s o m e w h a t  b e t t e r  t h a n  th e  s t a t e ’s. T h e  id e a  th a t ,  w h e n  th e  s ta te  h a s  a  d u t y  to  p ro te c t  its 

c i t i z e n s  f r o m  in m a te s ,  it s h o u l d  n o t  b e  a l l o w e d  to  b l a m e  th e  in m a te s  w h e n  it b r e a c h e s  th a t  

d u ty  h as  s o m e  s u p p o r t  in c o u r t  d e c is io n s  from  o th e r  states. E v e n  i f  K e r r ’s  c h a n c e s  o n  a p p e a l  
w e re  o n ly  10%, at s ta k e  w a s  th e  d i f fe re n c e  b e tw e e n  th e  j u r y  v e rd ic t  ( S I S  m i l l i o n )  a n d  1 0 0 %
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( $ 2 0  m i l l io n ) .  T h e  s e t t l e m e n t  n e g o t i a t e d  is le s s  t h a n  5 %  o f  w h a t  K e r r  w o u l d  s t a n d  to  g a in  
i f  h e r  a p p e a l  w e r e  s u c c e s s fu l .

V I. L e n g th  o f  A p p e a l

T h e  t i m e  fo r  r e c e iv in g  a  d e c is io n  o n  a n  a p p e a l  is a  m a t t e r  c o m p l e t e l y  in  the 
h a n d s  o f  th e  c o u r t .  It w o u ld  n o t  b e  u n c o m m o n  fo r  th e  c a s e  to  t a k e  tw o  to  t h r e e  y e a r s  for 
p re p a ra t io n  o f  th e  re co rd ,  b rief ing , o ra l  a rg u m e n t ,  a n d  d e c is io n .  E v e n  i f  th e  A l a s k a  S u p r e m e  

C o u r t  a f f i rm ed  th e  trial c o u r t  o u tc o m e ,  p o s t - ju d g m e n t  in te r e s t  w o u l d  a c c r u e  o n  th e  j u d g m e n t  

a t  t h e  ra te  o f  1 0 .5 %  p e r  y e a r  u n t i l  p a id .

P le a s e  let m e  k n o w  i f  w e  c a n  b e  o f  f u r th e r  a s s i s t a n c e  o n  th i s  m a t te r .

A t to r n e y  G e n e r a l

B M B : S D C : p c h

cc :  T h e o d o r e  W .  P o p e ly ,  C h i e f  C o u n s e l

W i l l ia m  M .  B a n k s to n .  E sq .

N a n c y  S la g le ,  B u d g e t  D i r e c to r

I WTCjnED'mXMEM
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S p o n s o r :

"A n a c t  a m e n d i n g  t h e  d e f in i t io n  o f  ' f a u l t '  a s  t h a t  t e r m  
is  u s e d  f o r  t h e  p u r p o s e s  o f  d e t e r m i n i n g  t h e  l iab i l i t ie s  
o f  p a r t i e s  in civil a c t i o n s ;  a m e n d i n g  t h e  d e f in i t io n  of 
' fa u l t '  a s  it r e l a t e s  to  s e t t i n g  l im i t a t i o n s  o n  civil 
liability; a n d  a m e n d i n g  t h e  d e f in i t io n  o f  'fau lt '  a s  it 
r e l a t e s  t o  a u t h o r i z i n g  t h e  a w a r d ,  in c o n f o r m a n c e  
w ith  a p p l i c a b l e  c o u r t  ru le ,  of a t t o r n e y  f e e s  in civil 
a c t i o n s . "

R e p r e s e n t a t i v e  G e n e  T h e r r i a u l t

S p o n s o r  S t a t e m e n t :

T h i s  l e g i s l a t i o n  i s  i n t e n d e d  to  c la r ify  a  g r a y  a r e a  o f  s t a t e  c iv i1 liability  
l a w  t h a t  a l l o w s  in d i v id u a l s  t o  a r g u e  t h a t  p a r t i e s  w h o  a c t e d  in t e n t i o n a l ly  
a r e  n o t  l i a b le  f o r  d a m a g e s .  T h e  n e e d  a r i s e s  f ro m  A l a s k a  c o u r t  c a s e s  
in  w h i c h  t h e  a r g u m e n t  h a s  b e e n  m a d e  th a t ,  b e c a u s e  t h e  l a w  r e f e r s  
o n l y  to  a c t s  t h a t  a r e  " n e g l i g e n t  o r  r e c k l e s s "  a n d  n o t  s p e c i f i c a l l y  to  a c t s  
t h a t  a r e  " in te n t io n a l ,"  it d o e s  n o t  a l lo w  fo r  t h e  a p p o r t i o n m e n t  o f  f a u l t  to  
t h o s e  w h o  h a v e  c o m m i t t e d  o f f e n s e s  in t e n t io n a l ly .  P a r t i c u l a r l y  in 
c a s e s  in w h i c h  m o r e  t h a n  o n e  p e r s o n  c o n t r i b u t e s  t o  t h e  in ju r i e s  o r  
c o u l d  b e  s u e d ,  t h e  l a w  is  u n c l e a r  a s  t o  w h e t h e r  o r  n o t  t h e  p e r s o n  w h o  
c o m m i t t e d  a n  o f f e n s e  in t e n t i o n a l ly  c a n  b e  h e l d  r e s p o n s i b l e  f o r  a n y  of 
t h e  f a u l t .  In t h e  c a s e s  t h a t  h a v e  b e e n  h e a r d  s o  f a r ,  t h e  j u d g e  h a s  
f o u n d  t h e  a r g u m e n t  fo  b e  w i th o u t  m e r i t ,  h o w e v e r ,  t i g h t e n i n g  t h e  l a w  
w o u l d  e l i m i n a t e  t h e  r u e d  f o r  t h e s e  c o s t l y  c o u r t  p r o c e e d i n a s .

SPOfJSOH STATEMENT
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S T E V E N  IB. G K L L E T T

P o s t  O f f i c e  U o x  9 1180 
A n c h o r a g e ,  A l a s k a  99 .IJ»9  
T e l e p h o n e  907 / 545 -85I 9

M a r c h  19, 19 9 5

R E P R E S E N T A T I V E  G E N E  T H E R R I A U L T  

A l a s k a  S t a t e  L e g i s l a t u r e  

S t a t e  C a p i t o l  
Juneau, A l a s k a  9 9 8 0 1 - 1 1 8 2

RE: HB 19 —  D E F I N I T I O N  O F  " F A U L T "  FOR C I V I L  L I A B I L I T Y

REF: H o u s e  J u d i c i a r y  C o m m i t t e e  L e t t e r  o f  Intent;

H o u s e  J o u r n a l  P a g e  266;
H o u s e  J u d i c i a r y  C o m m i t t e e  H e a r i n g  M i n u t e s ,  Feb. 1, 1995

D e a r  R e p r e s e n t a t i v e  T h e r r i a u l t *

I h a v e  b e e n  f o l l o w i n g  H B  19, w i t h  i n t e r e s t  a n d  

w i t h  the g r a c i o u s  a s s i s t a n c e  of Ms, W h i t a k e r ,  in o r d e r  to 

h e l p  i n s u r e  th a t  the c u r r e n t  l a w  is r e v i s e d  w i t h o u t  the 

c r e a t i o n  of  u n i n t e n d e d  c o n s e q u e n c e s .  It is w i t h  that 

p u r p o s e  that I o f f e r  a s u b s t i t u t e  for t h e  c u r r e n t  H o u s e  

J u d i c i a r y  C o m m i t t e e  L e t t e r  of Intent.

T h e  c u r r e n t  L e t t e r  of I n t e n t  a t t e m p t s  to a d d r e s s  

the s t a t e d  c o n c e r n s  o f  Mr. W i n t e r s  a n d  Rep. F i n k e l s t e i n ,  

th.it the r e v i s e d  s t a t u t e  m a y  b e  r e a d  in i m p l i e d  d e r o g a t i o n  

of the c o m m o n  l a w  th u s  p r e s c r i b i n g  that an i n t e n t i o n a l  

t o r t f e a s o r  e s c a p e  w i t h  less th a n  full l i a b i l i t y  for a 

t c . t i o u s  e v e n t .  T h e  c u r r e n t  L e t t e r  e n c o m p a s s e s  the issue,

S U P P O R T IN G  D O C U M E N T S



but do e s  not e x p r e s s l y  p r e c l u d e  the f e a r e d  p r e d i c a m e n t  fr o m  

c o m i n g  about.

C l e a r l y  Mr. W i n t e r s  a n d  Rep. F i n k e l s t e i n  a r e  n o t  

c o n c e r n e d  w i t h  the c o n s i d e r a t i o n  o f  i n t e n t i o n a l  f a u l t  u n d e r  

the r e v i s e d  s t a t u t e  s i n c e  that is the v e r y  e s s e n c e  o f  the 

r e v i s i o n .  W h a t  d o e s  c o n c e r n  t h e m  is the p o t e n t i a l  i s s u a n c e  

o f  a j u r y  i n s t r u c t i o n  i n c o r r e c t l y  p r e s c r i b i n g  the n a t u r e  of 

th a t  c o n s i d e r a t i o n ;  namely, " m e m b e r s  o f  the jury, 

A S  0 9 . 1 7 . 0 8 0  r e q u i r e s  that f ault b e  a p p o r t i o n e d  a m o n g  the 

p a rties, t h e r e f o r e  y o u  m a y  not a p p o r t i o n  1 0 0 %  o f  the total 

to the i n t e n t i o n a l  t o r t f e a s o r . "

To e f f e c t i v e l y  p r e c l u d e  t h i s  p o s s i b i l i t y  I

r e c o m m e n d  th a t  the f o l l o w i n g  L e t t e r  of  I n t e n t  be  s u b s t i t u t e d

d u r i n g  the u p c o m i n g  S e n a t e  J u d i c i a r y  C o m m i t t e e  h e a r i n g s :

In a d d i n g  " i n t e n t i o n a l "  c o n d u c t  to t h e  d e f i n i t i o n  o f  

fault in this c h apter, the c o m m i t t e e  i n t e n d s  to m a k e  it 
c l e a r  th a t  a n  a l l e g e d  t o r t f e a s o r  w h o s e  a c t i o n s  w e r e  

a r g u a b l y  i n t e n t i o n a l  m a y  be j o i n e d  as  a p a r t y  to a 
l i t i g a t i o n  a l r e a d y  c o m p r i s i n g  a l l e g e d  t o r t f e a s o r s  w h o s e  
c o n d u c t  w a s  a r g u a b l y  n e g l i g e n t  o r  r e c k l e s s ,  in o r d e r  to 
p r o p e r l y  a p p o r t i o n  the total fault a m o n g  all a l l e g e d  

t o r t f e a s o r s  i n v o l v e d  in the t o r t i o u s  e v e n t .  B y  the 
i n c l u s i o n  of " i n t e n t i o n a l "  c o n d u c t  w i t h i n  t h i s  ch a p t e r ,  

the c o m m i t t e e  d o e s  not h o w e v e r  i n t e n d  t h a t  it b e  
p r e s c r i b e d  tha*. the i n t e n t i o n a l  t o r t f e a s o r  b e  
a p p o r t i o n e d  less than 100% of the total fault m e r e l y  

b e c a u s e  a l l e g e d  u n i n t e n t i o n a l  t o r t f e a s o r s  a r e  p a r t i e s  

to t h e  l i t i g a t i o n .  On  the o t h e r  h a n d ,  the c o m m i t t e e  

do e s  not i n t e n d  that such a m u l t i l a t e r a l  a p p o r t i o n m e n t  
be p r e c l u d e d. A p p o r t i o n m e n t  c o n t i n u e s  to be  a q u e s t i o n  

for the t rier of fact.



If y o u  h a v e  a n y  q u e s t i o n s  o r  c o m m e n t  c o n c e r n i n g  m y  

o f f e r  of t h i s  s u b s t i t u t e ,  d o  not h e s i t a t e  to c o n t a c t  me.

cc: Rep. F i n k e l s t e i n
Rep. B r i a n  Porter, Chmn. H o u s e  Jud. Comm. 
Sen. R o b i n  Taylor, Chmn. S e n a t e  Jud. Comm.



FEB-02-96 FRI 12:14 * OK ATTY GENL OFC FBX FAX NO. 9074512846 ' P. 01/02

D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL

F eb r u a r y  2, 1996

lion. Gene T h e rriault 

Alaska State Legisl a t u r e  

State Capitol, R o o m  421 

Juneau. AK 99801-1182

Re: Cases involving apportionment of fault

w i t h  intentional tortfeasors.

You have a sked about actual cases in which there is r c c iotanco to 

havine intentional tortteasore receive a percentage of fault under 

a s  09.17.900 and its application to AS 09.i7.080.

Tn Korr v. S t a t e . 3A N - 93 -6‘j JI the survivor of a bomb 

blast has made the argument. The family m e m bers of convicted 

murderers crafted a mail bomb and sent it to the chief w i t ness for 

the prosecution. A  claim wu» leitcr made that the negligence of tho 

Department of Corrections caused the injuries. Tne state added the 

bombers to the suit, and asked that the bombcro be a p p o r t i o n e d  a 

signi f i c a n t  meas u r e  of fault for the injuries. The plaintiff 

opposed, and has argued that the explicit terms of AD 09.17.900 

e x c l u d e s  intentional tortfeicoro from her suit. The jury 

u l t i m a t e l y  found the state 12% at fault, with the b o m bing 

c o n s p i r a t o r s  88% responsible. The d i f ference between col l e c t i n g  

from the state and not collecting from the b o m bers is over 

S14.000.000.UU. Tne time has r.ot yet run for appeal, but 

p l a intiffs have d e clared there will be an appeal.

In add i t i o n  to the Kerr case, which went to trial in 

D e cember 1995, the state has othei pending r.uits w h ich involve 

criminal a c t ions where th* state is alleged to have some fault 

o c e ans? of its negligence. In Nohlott v. s tate c h i l d r e n  w h o  were 

abused by a parent have sued the state'c Department of H e a l t h  and 

Social Services, alleging its neqliaenco permitted ths abuae. The 

state has a sked for chm parent to nlr.o bear a p e r c e n t a g e  of tho 

fault, ar.d tho plaintiffs have o p p osed including the parent, 

p o i n t i n g  to the cxprer.r words of AS 09.17.900.

pi ease reply to 

° phone, iw riM vsioo 
pax.

t/  KEY BANK PUILPING
ion CUSHMAN ST.. SUITE 400 
FAIRBANKS, ALASKA 99701 6079 
PHONE (9071 AS 12011 FAX (907J4ili'tf4 f

O  PO. BOX 110200-PIMONP COUR T ROUGE 
JUNEAU. ALASKA 00911-0200 
PHONE (907)AAS 3600
PAX- (907)465-S73S

T O N Y  K N O W L E S .  G O V E R N O R

OXXH S U P P O R T IN G  D O C U M E N T S
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Hon. G ene T herriau lt  February  2 .  19 %
Re: In tentional to rtfeasors ~

T h e  p o s s i b i l i t y  of the a r g u m e n t  e x c l u d i n g  i n t e n t i o n a l  

t o r t f e a s o r s  io not m e r e l y  thoorotical. A  c l a r i f i c a t i o n  that the 

r u l i n g  b y  the trial c o urt in the jisrx c a s e  is not a change, but 

c o d i f i c a t i o n  o f  w h n t  wao al w a y o  intendod, w o uld c e r t a i n l y  r e s o l v e  

a lot of argument, as well as h e l p  the S u p r e m e  C o urt r e s o l v e  the 

issue w h e n  an i n e v i t a b l e  ap p e a l  reachec it.

BRUCE BOTELiHO 
ATTORNEY GENERAL

R a n d y T’TT
A s s i s t a n t  A t t o r n e y  General 

R M O / j a e

c: S u s a n  Co:-:

C h r y s t a i  S m i t h
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rule "An Aci revising Rule 16. AK Rules of BRU DPS Statewide
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Crimin.il Procedure, relating to discovery 
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Serial * 523

EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02

P e r s o n a l  S e r v i c e s 00 00 0 0 0 0 0 0 0 0
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C o n t r a c t u a l 0 0 0 0 0 0 0 0 o n 0 0
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Revision Dato: 1 /23/96___________________________________________
Title: *...iovi5ing Alaska Ru1 - of Criminal Procedure 16.
relating to discovery end inspection in criminal proceedings...*________
Sponsor: Representative P.vnoM_____________________________
Requester: Representative Parnell_____________________________

STATE OF ALASKA
1996 LEG ISLATIVE ESSION

NO. 7
S ill V e rs io n : c s h b 2 5 ( f t n ) 

(H ) P u b iis n  D a te : 1 / 2 6 / 9 6

Dept. AHcctod: 
[bRU: _ _
Component:

Department ot ta w
Crim inal D ivision
Crim inal D ivision

E x p e n d i tu r c s /R e v e n u o s

_ COMPONENT SERIAL NO. 

(Thousands of Dollars)

2 0 8 5

OPEPATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 
TRAVEL
c o n t r a c t u a l

SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS
TOTAL OPERATING 0 0 0 .0 0 .0 0 .0 0 .0 0 .0

I CAPfTAL EXPENDITURES'

[c h a n g e  in revenuesT

FUND SOURCE (Thousands of Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF
1 0 0 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Qjbcr
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0  0
Eitknata o f any currant yaer IFY96 I cost: » 0 .0
POSITIONS
FULLTIME 0 0 0 0 0 0 0 . 0 0  0 CO
PART-TIME
TEMPORARY
ANALYSIS : (A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )

This bill imposos a duty on bo th  tho prosecution and tho defense  for making full and  fair disclosure of 
information in criminal ca ses .  This version of the bill differs from provious vorsions in that  it is loss burdensom e 
on tho defense .  As w e advised m our original fiscal analysis, of 1 /23/95, the departm ent beliovcs that tho bill 
will rosult in fairer verdicts and. in som e cases ,  may avoid trials w hen the prosecution is givon early notice of a 
viable dofonso. Consequently, tho bill v/ill not have a fiscal impact.

Pictured by: 
Division. A d m in i s t r a t i v e  S e r v i c e

A p p r o v e d  b y  C o m m i t s  in n e r 
A g e n c y  ___________

7 »
Rrucr M Botetho, Attorney General

r*n * r
i i x i l

- .—vV* «-

R h o n e :  _ 
D a t e :

4 6 5  3 6 7 2
1 /23 /96

Oate 1 /23 /96

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
tbt fu i lN * *  d ' t t n b u b o n  in l» rm « t> on . cad  i s *  C t v a m o i ' i  I 0 * f i c *
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FISCAL NOTE
STATE OF ALASKA

1996 LEG ISLATIVE SESSION

N o . 6

S ill V e rs io n : c s h b  J 5 ( F I N )  

(H ) P u b lis n  D a te : 1 / 2 6 / 9 h

Revision Date 1 / 2 2 / 9 6 Dept Affected Administration
Title: ‘An Act revising Alaska Rule of.Criminal Procedure.16. 
relating to discovery and inspection in criminal proceedings.. 
Sponsor. Rep Parnell____________________________

BRU: Public Defender Agency
Component Public Defender Aaencv

Requestor: fHl Fin

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 1631 

(Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIED
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 00 00 00 00 00

j CAPITAL EXPENDITURES "o T H Z J Z I
I CHANGE IN REVENUES ( ) ~ ~ T m T T T 3 T T

H I

H U

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
OTHER
t o t a l 00

oO

00 00 CP . ___ PH-
Estimate of any current year (FY 96) cost: S -O- 
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary ) 
There i> no fiscal impact to the Public Defender Agency

Picparcdby John Satemi. P'rccto* 
Drvipon  Pubbc Defender Aoencv_

Phone 264-4400 
Date _________

Approved by Commissioner Man Bovot
Agency ,PcMflgtt.nl ClAftBlSattJL'aiL

Z
Oate

1NORSIPREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For further d 'S tnbu ten information, call the Governor's Legislative Office

Rev 12/95
re CVOJS
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C O M M I T T E E  C O P Y



FISCAL NOTE
STATE OF ALASKA

1996 LEG ISLAT IVE SESSION

*0. 5
d i l l V e rs io n : CSHB 25(FIN)
(H) Publish Dele: l /26/9(>

Revision Date:  ___________________________________
Title: "An Act reyisina Alaska Rule of Criminal Procedure.!^ 
rotating to discovery and inspection In cnmina! proceedings. 
Sponsor: Rod. Parnell_______________________________

Dept. Affected: Administration.
BRU: Office Qf Public AdYOMKL
Component: Office of Public Advocacy

Requestor (H) Fin

EXPENDITURES/REVENUES:

COMPONENT SERIAL NO.

(Thousands ot Oollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 0.0 00 0.0 00 00

[ CAPITAL EXPENDITURES o 0 j 0 J o J 0 I o I

I CHANGE IN REVENUES ( 1 .1 . 9. . 1. JEJ. m u T H 1l 3

1002 Fede ra l Rece ip ts
1003 GF M a tch
1004 GF
1005 G F fP rog ram  Rece ip ts 
1037 G F /M en la l Health 
OTHER
TOTAL .

oo

.0.9

oo

9 .9 . .. . 9 9 0.0

Estimate of any current year (FY 96) cost: $ -0-

FULL-TIME
PART-TIME
TEMPORARY

ANALYS IS : (A ttach a separate page if necessa ry )

There is no fiscal impact to the Office of ihiblic Advocacy.

Prepared by Brant McGee. Pub''C Advocate 
Division Office of PuUjc Advocacy_____

Phone 274-1664 
D a t e __________

Approved by Commissioner Mart; Bover
Agency Department pf Adm»nMfltiOn. Date
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S E N A T E  C O M M I T T E E  R E P O R T  

F i r s t  C o m m i t t e e  o f  R e f e r r a l

D A T E :  2/15/96 F U R T H E R :

T h e  J u d i c i a r y

D A T E  T U R N E D  IN T O  O F F I C E :  $  (p

C o m m i t t e e  c o n s i d e r e d  C S  F O R  H O U S E  BILL N O . 2 5 (F IN )

R e v i s in g  R u l e  16 ,  A l a s k a  R u l e s  of C r im in a l  P r o c e d u r e ,  r e la t in g  to  d i s c o v e r y  a n d  i n s p e c t i o n  in 
c r im in a l  p r o c e e d i n g s .

an d  re co m m en d s :

] b e  r e p l a c e d  w i t h  CS

] ad o p t  p r e v i o u s  C S __

] a t ta c h ed  am cn d m cn t(s )

] adopt Letter o f  Intent by _  

J further referral to th e ____

S e n a te  Hill:
[ 1 sam e  title 
[ j new  title 

R o u s e  Bill: 
P " f s a m c  title 
( 1 technical title 
( J new: SCR*____

.Committee

Committee

SIGNING DQ  PASS A DP OTHER RECOMMENDATIONS NR DNP AM

• % /, h a ______________

Cl!A I f t i  IS /V s r ^ CHAIR:

M IS C A L  NOTE(S):
Department Date Zero Fiscal

PR E V IO U S F IS C A L  NOTE(S):*
Date Zero Fiscal
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( J A PPR O PR IA T IO N  •• no fiscal note 'include fiscal notes accompan)lng Governor’s bill
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S P O N S O R  S T A T E M E N T  

H o u s e  H i l l  2 5

" A n  a e l  r e v i s i n g  R u le  16. A l a s k a  R u le s  o f  C r i m in a l  P r o c e d u r e ,  r e l a t i n g  to 
d i s c o v e r y  a n d  in s p e c t io n  in c r im i n a l  p r o c e e d in g s ."

1113 25  c h a n g e s  A l a s k a  R u le s  o f  C r im in a l  P r o c e d u r e  to  a l l o w  fo r  r e c ip ro c a l  
d i s c o v e r y  b e t w e e n  th e  p r o s e c u t io n  a n d  the d e f e n s e ,  a s y s t e m  u s e d  in m an y  
o t h e r  j u r i s d i c t i o n s .

T h e  A l a s k a  S u p r e m e  C o u r t 's  S c o t t  v. S ta te  d e c is io n  (N o . 1968),  h an d e d  d o w n  20 
y e a r s  a g o .  c r e a t e d  th e  m o s t  e x t r e m e  d i s c o v e ry  s y s te m  in all 5 0  s t a t e s  an d  the 
o n l y  s y s t e m  th a t  d e n i e d  v i r t u a l l y  a l l  d i s c o v e r y  to  p r o t e c t  a p e r s o n s  
c o n s t i t u t i o n a l  r ig h t  a g a in s t  " s e l f - in c r im in a t io n ."  T h i s  u se  o f  S e c t io n  9  (A la s k a  
C o n s t i t u t i o n ' s  " s e l f - i n c r i m i n a t i o n "  c l a u s e  m o d e le d  a l m o s t  w o rd  fo r  w o rd  a f te r  
A r t i c l e  V o f  th e  U S  C o n s t i t u t i o n )  to  p r e v e n t  d i s c o v e r y  o f  n o n - d e f e n d a n t  
s t a t e m e n t s  is c o m p l e t e l y  o u t  o f  s t e p  w ith  f e d e r a l  a n d  o t h e r  s t a t e  j u d i c i a l  
p r a c t i c e .

T h e  S c o t t  d e c i s i o n  w a s  a " s n a p s h o t "  in t im e  t h a t  p e r m a n e n t l y  f r o z e  the  
ju d i c i a l  b e l i e f s  o f  the  7 0 ’s in to  A la s k a  law, U n fo r tu n a te ly  th is  w a s  a t a t im e  o f  
e x t r e m e s  a n d  n o t  h e f o r e  o r  s i n c e  h a s  an y  c o u r t  c o m e  r e m o t e ly  c lo s e  to  th is  
ty p e  o f  o p i n i o n  on  " s e l f - i n c r im i n a t i o n "  and  d i s c o v e r y .  G iv e n  th a t  th e  fed e ra l  
c o u r t s  h a v e  o n l y  h e ld  " s e l f - i n c r i m i n a t i o n "  to  p r o t e c t  d e f e n d a n t  s t a t e m e n t s  
a n d  n o t  e x p e r t  o r  a l ib i  w i tn e s s  n a m e s  an d  a d d r e s s e s ,  a n d  g i v e n  th a t  A la s k a  
m o d e l e d  i t s  l a n g u a g e  a f t e r  th e  f e d e ra l  " s e l f - i n c r im i n a t i o n "  c l a u s e ,  it is  no t  
u n r e a s o n a b l e  to  i n t e r p r e t  s im i l a r ly  fo r  A la s k a ’s d i s c o v e r y  law s .

T h e  " s e l f - i n c r i m i n a t i o n "  c l a u s e  w a s  d e s i g n e d  to  p r o t e c t  d e f e n d a n t s  f r o m  
c o e r c e d  c o n f e s s i o n s  b y  u n s c r u p u l o u s  p r o s e c u t o r i a l  p o w e r s .  R e c i p r o c a l  
d i s c o v e r y  d o c s  n o t  c o e r c e  a d e f e n d a n t ’s s t a t e m e n t ,  b u t  s im p ly  r e q u i r e s  th a t  i f  
e i t h e r  th e  p r o s e c u t io n  o r  d e f e n s e  is l ik e ly  to  u s e  p a r t i c u la r  in f o r m a t io n  in th e ir  
c a s e ,  a p a r t  f r o m  d e f e n d a n t s  s t a t e m e n t s ,  th a t  t h e y  d i s c l o s e  it b e f o r e h a n d  to

Mil'HfcSLNTATIVK
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e n c o u r a g e  t i m e ly  a n d  fa i r  j u s t i c e .  T h i s  a c c e l e r a t e d  d i s c o v e r y  n o t io n  h a s  b e e n  
a r t i c u l a t e d  in  m a n y  c o u r t s  w h e r e  s o m e  fo rm  o f  r e c ip ro c a l  d i s c o v e r y  is u sed .

In p r a c t i c e ,  A l a s k a 's  c u r r e n t  R u le  16 d o e s  n o t  r e q u i r e  th e  d e f e n s e  to  d i v u l g e  
v i r t u a l l y  a n y  i n f o r m a t i o n  to  th e  p r o s e c u t i o n ,  b u t  a l l o w s  f o r  o n e - s i d e d
d i s c o v e r y  b y  th e  d e f e n s e ,  a m o s t  i n e q u i t a b l e  r e s u ' t .  A l a s k a 's  r u l e  e n a b l e s
d e f e n s e  a t t o r n e y s  to  a m b u s h  th e  p r o s e c u t i o n  m i d - t r i a l  w i t h  p r e v i o u s l y  
u n d i s c l o s e d  e v i d e n c e ,  w h ic h  c a u s e s  c o s t l y  c o n t i n u a n c e s  o f  t r i a l s  w h i l e  th e  
p r o s e c u t i o n  t r i e s  d e s p e r a t e l y  to  p r e p a r e  fo r  th is  new- e v id e n c e .  T h e s e  d e l a y s  
c a n  r e s u l t  in a fa i le d  c a s e ,  n o t  b e c a u s e  o f  th e  in n o c e n c e  o f  th e  a c c u s e d ,  bu t 
b e c a u s e  th e  p r o s e c u t i o n  l a c k e d  th e  t im e  to  a d e q u a t e l y  p r e p a r e  f o r  th i s  n e w  
e v i d e n c e .

T h e  A l a s k a  S u p r e m e  C o u r t  r e c e n t l y  a d o p te d  a n e w  ru le  16 ( e f f e c t i v e  7 /9 5 ) .  
w h ic h  w o u l d  e s t a b l i s h  p a r t ia l  r e c ip r o c a l  d i s c o v e r y  fo r  a l ib i  d e f e n s e  a n d  e x p e r t  
w i t n e s s e s ,  s a y i n g  th a t  i f  y o u  a r e  l ik e ly  to u se  th is  e v i d e n c e  th a n  y o u  s h o u ld
d i s c l o s e  it b e f o r e  t r i a l  in th e  i n t e r e s t  o f  fa i r  a n d  s p e e d y  j u s t i c e .  H o w e v e r ,  
d i s c o v e r y  i s s u e s  p r o t e c t e d  a t th e  h e a r t  o f  A la s k a  S u p r e m e  C o u r t ' s  S c o t t  d e c i s i o n  
d id  n o t  c h a n g e ,  an d  c o u ld  n o t  be  c h a n g e d  by  a s i m p le  c o u r t  ru le  c h a n g e .  I f
th e  A l a s k a  S u p r e m e  c o u r t  w a n te d  to  o v e r tu r n  th e  S c o t t  d e c i s i o n  t h e y  w o u ld
n e e d  a c o u r t  c a s e  in w h ic h  S c o t t  w a s  v io la te d .  T h is  w ill  n e v e r  h a p p e n  u n le s s  
th e  c o u r t  r u le s  a r e  c h a n g e d  b y  la w  to  a l lo w  fo r  c o m p le t e  r e c ip r o c a l  d i s c o v e r y .
S in c e  th e  A l a s k a  S u p r e m e  C o u r t  h as  a d o p te d  r e c ip ro c a l  d i s c o v e r y ,  w h e r e  it d id
n o t  v i o l a t e  S c o t t ,  it s e e m s  a p p r o p r i a t e  to  a l l o w  the  c o u r t s  th e  o p p o r t u n i t y  to  
c o m p l e t e  th e  r e c i p r o c a l  d i s c o v e r y  p a c k a g e .

H B  25  is m o t iv a t e d  by  th e  p h i l o s o p h y  th a t  j u s t i c e  is  b e t te r  s e r v e d  w h e n  b o th  
s i d e s  h a v e  fu l l  a n d  f r e e  d i s c o v e r y  in  a t im e ly  a n d  c o s t  e f f e c t i v e  m a n n e r .  1
r e s p e c t f u l l y  r e q u e s t  y o u r  s u p p o r t .



Prosecution Obligation

CSHB 25 (JUD): Who Provides What

Defense Obligation

C rim in a l Rule 16(b l W hen Crim ina l Rule 16 (cl W hen

11) L is t o f a ll known  w itne sse s , 
p lus w r i t te n  or reco rded 
s ta te m e n ts

Im m ed ia te ly 11) Lis t o f w itn e sse s like ly to be 
used a t tr ia l, p lus w r it te n  or 
reco rded s ta tem en ts

10 days a fte r 
s ta te prov ides 
item s 1 th ru 8

(2) S ta tem e n ts by de fe ndan t Im m ed ia te ly

12) S ta tem e n ts by co -de fe ndan t Im m ed ia te ly

|4 ) D o cum en ts , pho to s or o the r 
o b je c ts lik e ly to be used as 
ev id e n ce

Imm ed ia te ly (21 D ocum en ts , pho tos or o the r 
ob jec ts like ly to be used as 
evidence

10 days a fte r 
s ta te prov ides 
item s 1 th ru 8

15) Rap shee ts fo r de fe ndan t and 
any v ic t im s  or w itn e sse s like ly to 
te s t i fy  fo r state

Im m ed ia te ly

(6) In fo rm a tio n  abou t line -ups or 
o th e r id e n t if ic a t io n  procedu res

Im m ed ia te ly

(7) A n y ev idence tend in g to 
ne ga te g u ilt or reduce the 
d e fe n d a n t 's  pun ishm en t

Im m ed ia te ly

(8) In fo rm a tio n  p ro v ided by an 
in fo rm a n t or by e le c tro n ic 
su rve illa n ce

Im m ed ia te ly

(9) A g re em e n ts w ith  w itne sse s or 
in d u c em e n ts to w itn e sse s

Upon agreement 
o r cou rt order

(4) A g reem en ts w ith  w i.ne sse s 
or in du cem en ts to w itne sse s

Upon ag reem en t 
or cou rt order

(10 ) In fo rm a tio n  abou t searches 
and a c q u is it io n o f s ta tem en ts

Upon agreement 
or co u r t order

111) C h a ra c te r ev idence the 
p ro s e c u tio n  is like ly to uso against 
tho defendant

Upon agreement 
or c o u r t order

(3) Charac te r ev idence the 
de fense is l ik o ly to uso against 
victims and witnesses

Upon ag reem en t 
or cou rt order

112) R epo rts prepa red by any 
expert co n su lte d , and tho op in ions 
o f e x p e r ts like ly to  bo usod a t tria l

4 5 days bofore 
tr ia l

(G) Exports likely to bo used ot 
trio), and thoir opinions

3 0 days be fo re 
tria l

113) A n y o th e r re le van t and 
adm iss ib lo ev idence as ordered by 
tho c o u r t

U pon cou rt 
orde r

(9) A ny o tho r ro lo van t and 
adm iss ib lo ev idence as ordorod 
by tho cou rt

Upon co u r t order

(5) Notico of nlibi, duress, 
entrapment or othor statutory

30 days bo fc ro 
fe lo ny tr ia l;

HQ 25 also c rea tes a new  p rocodu ro to 
a llo w  de fe ndan ts to ob ta in co n fid e n tia l

defenses 10 days bo fo re 
m isd tr ia l

in fo rm a tio n  th a t is not m the possession ot 
tho prosecution, and sots s tanda rds fo r (7) Notico of mental ditooco or 

defect
As requ ired by 
AS 12 ,4 7

* H *
(8) Physical ovidonco hold by 
dofonso counsel

Im m ed ia te ly

Shaded areas show tho in fo rm a tio n n o w  requ ired to he 
d isc losed by tho do fenso undor p resen t C rim .na l Rule 16.



Prosecution Obligation

CSHB 25 (JUD): Derivation

Defense Obligation

Criminal Rule 16(b) Derivation Criminal Rule 16 Icl Derivation

(1) List of a ll know n  witnesses, 
plus written or recorded 
statements

Rule 16(b)( 1 )(A)(i) 
ABA 11 -2.1 (o)(ii)

(1) List of witnesses likely to be 
used at trial, plus written or 
recorded statements

ABA 1 1-2.2(al(i)

(2) Statements by dofendaru
(3) Statements by co-defendant

Rule 16lb)|1)(A)(ii- 
rii)
ABA 11.2.1|a)li)

141 Documents, photos or other 
objects likely to be used as 
evidence

Rule 16(b)(1)IA)|iv| 
ABA 11-2.1 (a)(v)

12) Documents, photos or other 
objects likely to be used as 
evidence

ABA 11-2.2(a)|iii)

(5) Rap sheets for defendant and 
any victims or witnesses likely to 
testify lor state

Rule 16(b)! IIIAl(v) 
ABA 11-2.1 (ahvr)

(6) Information about line-ups or 
other identification procedures

ABA 11-2.1 (al(vii)

(7) Any evidence tending to 
negate guilt or reduce the 
defendant’s punishment

Rule 16(b)(3)
ABA 11-2.1(a)|viii|

(8) Information provided by an 
informant or by electronic 
surveillance

Rule 16(b)(2) 
ABA 11-2.1(c)

19) Agreemr with witnesses 
or mduceme.... to witnesses

Rule 16(b) (6)(iii) 
ABA 11 -2.1 (a)liii)

(4) Agreements with witnesses 
or inducements to witnesses

Same obligation as 
for prosecution

(10) Information about searches 
and acquisition of statements

Rule 16lb)(6)(ii/iii) 
ABA 11-2.1(a)li)/(d)

111) Character ovidence tho 
prosecution is likely to use 
aga in st the de fendan t

ABA 11-2.Kb) (3) Character evidence tho 
defenso is likely to uso against 
victims and  w itnesses

ABA 11 -2.2(b)

(12) Reports prepared by any  
expe rt consulted, and the 
opinions of oxpcrts likely to bo 
used at trial

Rulo 16(b)(1)(G) 
ABA 11-2.1(a)liv)

(61 Exports likely to ba used at 
tnol, and their opinions

Rule 16(c)(4) 
ABA 11-2.2(a)li)

(13) Any other relevant and 
admissible ovidence as ordered 
by tho court

Rulo 16lbl(7) (91 Any other relevant and 
admissiblo evidence os ordered 
by tho court

Same obligation as 
for prosecution

15) Notico of alibi, duress, 
ontrapmonl or othor statutory 
defenses

Rulo 16(c)(5)

171 Notico of montal disease or 
dcfoct

Rulo 16(c)l5) 
AS 12.47

(8) Physical ovidonco hold by 
defonso counsel

Rulo 16(c)(6)



DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
TAX (907) 465-2029 130 Seward Street, Suilo 409
Mail Stop 3101 Juneau. Alaska 99801-2105

LEGAL SERVICES

M  K M O R A N D U  M F ebruary  1 1, 1996

S U B J E C T : Sectional S u m m ary  o f  C Si IB 25 (F IN ) (W ork O rder No. 9LS0146NP)

T O :  R epresen ta tive  S can  Parnell
Attn: R ichard  Vitale

F R O M :  G erald  P. L uckhaup t
Leg is la tive  C ounsel

Y ou  have  reques ted  a sectional su m m ary  o f  the above-described  bill.

A s  a  p re l im in a ry  m atter,  p lease  no te  that a  sectional su m m ary  o f  a bill shou ld  not be 
co n s id e red  an  au tho ri ta t ive  in terpre ta tion  o f  the bill - the bill i tse lf  is the best s ta tem en t o f  
its con ten ts .

S ec t io n  1 o f  th e  hill am en d s  Rule 16 o f  the A laska Rules o f  Crim inal P rocedure, re la ting  to 
pretrial d iscovery  in criminal cases. T he bill maintains, revises, and adds burdens concern ing  
d isc lo su re  o f  in fo rm ation  be tw een  the parties in a cr im inal case in an a ttem pt to equa lize  
th o se  burdens.

S e c t ion 2 o f  th e  hill p rov ides  that the p rovis ions o f  the bill are not severab le  desp ite  the 
gene ra l  seve rab il i ty  c lause  prov ided  in A S  01 .10.030.

■Section 3 o f  th e  bill p rovides that the provisions o f  the bill are  retroactive and  ap p licab le  to 
all c r im ina l  ca ses  on  o r  ar is ing  after the effec tive  date.

S e c t io n  4 o f  th e  h ill  p rov ides  that the p rov is ions  o f  the bill supersede  R ule  16, A .R .C r.P . .  
an d  any  in te rv en in g  am endm en ts .

S e c t io n S o f  t h e  h ill  p rov ides  a n  e ffec tive  date.

O P I J m h  
9 6 -0 4 3 .Im b



C fiiu  Intervention
i

Shot: ind Lonp Tcnn 
Kmoticnal Support

Grief Educaton

Victim Advocacy

A i i S ' j U  S u p p o r t  

G r o u p

H o m i c id e  S u r v i v o r c  

S u p p o r t  G r o u p

Court Accompaniment

C o u t t W a i c h  P ro g ra m

Annual Victims Riglitv 
WeeV. Observance

Member • National 
Association of Victim 
Advocacy

Member • National 
O rg jm u tio n Victim 
Assistance

V i c t i m s  f o r  J u s t i c e
619  East F if th  Avenue, A nchorage, AK 99501 
P hone: (907)278-0977  FAX: (907)258-0740

J a n u a r y  1 9 ,  1 9 9 6

JAN 2 4  1996

R e p r e s e n t a t i v e  S e a n  R .  P a r n e l l  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  P a r n e l l ,

I  am  w r i t i n g  a  l e t t e r  i n  s u p p o r t  o f  HD 2 5 .  T h e  t h e m e  o f  
v i c t i m s  g r o u p s  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  i s  " e q u a l  
j u s t i c e  f o r  a l l  e v e n  t h e  v i c t i m . . . " .  T h e  i n e q u i t a b l e  
d i s c o v e r y  l a w s  t h a t  t h e  S t a t e  o f  A l a s k a  p a s s e d  y e a r s  a g o  
d o e s  n o t  p r o v i d e  t h e  s a m e  e q u a l i t y  f o r  t h e  p r o s e c u t o r s  
a s  i t  d o e s  f o r  t h e  d e f e n s e  a t t o r n e y s .  T h e s e  l a w s  o f t e n  
c r e a t e  r e a s o n s  f o r  m o r e  c o s t l y  c o n t i n u a n c e s  a n d  
d e f i n i t e l y  g i v e s  t h e  d e f e n s e  m o r e  p o w e r  i n  t h e  c r i m i n a l  
j u s t i c e  s y s t e m .  I t  i s  m u c h  m o r e  d i f f i c u l t  f o r  t h e  
p r o s e c u t o r s  t o  e s t a b l i s h  a  p r o o f  o f  g u i l t  w h e n  t h e  l a w s  
a r e  l o p s i d e d  f o r  t h e  d e f e n s e .  T h e  t r a g e d y  i s  t h i s  i s  
r e a l  l i f e  c a s e s ,  c r i m i n a l s  s h o u l d  n o t  h a v e  t h e  e d g e .  I t  
i s  n e c e s s a r y  t o  r e s t o r e  a  BALANCE o f  j u s t i c e .  HB 2 5  
p r o v i d e s  t h i s  b a l a n c e  f o r  j u s t i c e  t o  b e  b e t t e r  s e r v e d .  
T h a n k  y o u  f o r  t a k i n g  t h e  t i n e  t o  p r e s e n t  a  b i l l  t h a t  
b e t t e r  s e r v e s  t h e  c r i m i n a l  j u s t i c e  p r o c e s s  a n d  p r o v i d e s  
j u s t i c e  f o r  a l l  e v e n  t h e  v i c t i m .

S i n c e r e l y ,

J a n i c e  L i e n h a r t

S e n  rnp u c tin u  o f  violent crim es nnd the fiim ihet and  friend  t  o f  murder i ieiim i
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JAN 25 1996
J a n u a r y  2 2 ,  19 9 6 V I A  F A X

R e p r e s e n t a t i v e  S e a n  P a r n e l l  

S t a t e  C a p i t o l ,  R o o m  5 15 

J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  P a r n e l l :

I a m  w r i t i n g  o n  b e h a l f  o f  t h e  A l a s k a  W o m e n ’s  R e s o u r c e  C e n t e r  t o  e x p r e s s  o u r  

s u p p o n  o f  M o u s e  B ill  N o .  2 5 .

F o r  a l l  c i t i z e n s  o f  th e  S t a t e  o f  A l a s k a  to  e n  j o y  a  h e a l t h y  a n d  s a f e  c o m m u n i t y  in  

w h i c h  to  l iv e ,  l a w s  m u s t  b e  e n f o r c e d  in  a  t h o r o u g h  a n d  t i m e ly  m a n n e r .  H o u s e  B i l l  

N o .  2 5  a d d r e s s e s  t h e  s h a r i n g  o f  i n f o r m a t i o n  a n d  e v i d e n c e  fo r  th e  p u r p o s e  o f  

p r o m o t i n g  a  f a i r  a n d  e x p e d i t i o u s  d i s p o s i t i o n  o f  t h e  c h a r g e s .  T h i s  w i l l  n o t  o n l y  

f a c i l i t a t e  t h e  t r ia l  p r o c e s s ,  b u t  it w i l l  a l s o  a s s u r e  v i c t i m s  a n d  n o n - v i c t i m s  in  t h e  

c o m m u n i t y  t h a t  p e r p e t r a t o r s  w i l l  b e  h e l d  a c c o u n t a b l e  fo r  t h e i r  a c t i o n s .

T h e  A l a s k a  W o m e n ' s  R e s o u r c e  C e n t e r  f a v o r s  1 l o u s e  B ill  N o .  2 5  a s  a  m e a n s  o f  

p r o m o t i n g  fu l ly  i n f o r m e d  a n d  t i m e l y  l a w  e n f o r c e m e n t  fo r  t h e  p r o t e c t i o n  o f  t h e  

c i t i z e n s  o f  A l a s k a .

S i n c e r e l y ,

D i a n e  J .  H e a r d  

E x e c u t i v e  D i r e c t o r
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C o m m e n t s  o n  I I B 2 5 :  D i s c o v e r y

T h e  A l a s k a  N e t w o r k  o n  D o m e s t i c  V i o l e n c e  a n d  S e x u a l  A s s a u l t  ( N e t w o r k )  is  th e  

s t a t e w i d e  c o a l i t i o n  o f  c o m m u n i t y  d o m e s t i c  v i o l e n c e  a n d  s e x u a l  a s s a u l t  

i n t e r v e n t i o n  p r o g r a m s  f o r  A l a s k a .  T w e n t y - o n e  full m e m b e r  .and f iv e  s u p p o r t i n g  

m e m b e r  p r o g r a m s  p r o v i d e  s h e l t e r ,  a d v o c a c y ,  c r i s i s  i n t e r v e n t i o n ,  a n d ,  i n f o r m a t i o n  

a n d  rc f c r r a l  s e r v i c e s  t o  v i c t i m s  s e e k i n g  a s s i s t a n c e  in e n d i n g  t h e  v i o l e n c e  b e i n g  

p e r p e t r a t e d  a g a i n s t  t h e m .  T h e  N e t w o r k  w o r k s  t o  p r o m o t e  i n s t i t u t i o n a l  a n d  

s y s t e m i c  c h a n g e  n e c e s s a r y  to  e n d  v i o l e n c e  a g a in s t  w o m e n .

T h e  N e t w o r k  s u p p o r t s  r e c i p r o c a l  d i s c o v e r ) ' .  H a v i n g  e a c h  s i d e  a w a r e  o f  all  t h e  

p e r t i n e n t  f a c t s  p r i o r  to  t r i a l  w i l l  a l l o w  fo r  m o r e  t h o r o u g h  p r e p a r a t i o n  a n d  l e s s  

l e n g t h y  t r i a l s .  R e c i p r o c a l  d i s c o v e r y '  a l s o  a l l o w s  v i c t i m s  o f  v i o l e n t  c r i m e s  to  

k n o w  p r i o r  t o  t h e  t i m e  t h e y  a r e  r e q u i r e d  to  t e s t i f y  w h a t  a p p r o a c h  t h e  d e f e n s e  w il l  

b e  t a k i n g  w i t h  t h e m .  T h e y  w i l l  b e  b e t t e r  a b l e  t o  r e s p o n d  to  q u e s t i o n i n g  a n d  n o t  

b e  t a k e n  b y  s u r p r i s e .  T r i a l s  s h o u l d  b e  a b o u t  f a c t - f i n d i n g ,  n o t  a b o u t  b l i n d - s i d in g .

T h e  N e t w o r k  is  h o w e v e r ,  c o n c e r n e d  o v e r  a  v i c t im 's  r ig h t  t o  c o n f i d e n t i a l i t y .  In 

19 9 2 ,  t h e  l e g i s l a t u r e  p a s s e d  a  l a w  p r o v i d i n g  fo r  p r i v i l e g e d  c o m m u n i c a t i o n  

b e t w e e n  t h e  v i c t i m  o f  d o m e s t i c  v i o l e n c e  o r  s e x u a l  a s s a u l t ,  a n d  a  v i c t i m  

c o u n s e l o r .  A p p r o x i m a t e l y  t e n  s t a t e s  t h a t  h a v e  e s t a b l i s h e d  p r i v i l e g e  fo r  d o m e s t i c  

v i o l e n c e  a n d  s e x u a l  a s s a u l t  v i c t i m s  h a v e  a b s o l u t e  p r iv i l e g e .

A l a s k a  is  o n e  o f  s e v e r a l  s t a t e s  th a t  h a s  e s t a b l i s h e d  p r i v i l e g e  w i t h  e x c e p t i o n s .

T h e  e x c e p t i o n s  p r i m a r i l y  a d d r e s s  s u s p e c t e d  c h i ld  a b u s e  a n d  c h i ! d - in - n e c d * o f - a i d  

c a s e s ;  e x c i t e d  u t t e r a n c e s ;  a n d ,  c i r c u m s t a n c e s  in  w h i c h  th e  v i c t im  m a y  h a v e  

c o m m i t t e d  a  c r i m e

O n l y  t w o  s t a t e s  r e q u i r e  a n  i n - c a m e r a  h e a r i n g  u p o n  d e f e n s e  s u b m i s s i o n  o f  a  

p r e t r i a l  d i s c o v e r y  m o t i o n .  I I B 2 5  a d d s  A l a s k a  to  t h i s  l i s t .  W e  h o p e  e n o u g h  

s a f e g u a r d s  s u r r o u n d  t h e  o p p o r t u n i t y  f o r  i n - c a m e r a  r e v i e w  s o  th a t  t h e  p r i v i l e g e  

r e m a i n s  v i a b l e  a n d  v i c t i m s  w i l l  c o n t i n u e  t o  c o m e  f o r w a r d  t o  s e e k  h e l p  in  e n d i n g  

th e  v i o l e n c e  b e i n g  p e r p e t r a t e d  a g a in s t  t h e m
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January 19,1996

Representative Scan Parnell 
716 W. 4 th
Anchorage. AK 99501-2133 

Dear Representative Parnell:

We support the passage of House Bill No. 25. This bill addresses the sharing of 
information and evidence for the purpose o f promoting a fair and expeditious disposition 
o f the charges.

As an agency that works for and with victims of sexual assault, we must cmphaslrc how 
important it is to have a system that supports and protects victims as well as defendants. 
The sharing o f information would facilitate a more help reduce the risk o f a "surprise 
attack" where victims tnay feel like they are being revictimircd After an assault where a 
victim was denied a voice ar.d made powerless. it is an important part o f the healing 
process for the victim to be able to be well informed.

We strongly support Representative Parnell's efforts to ensure that victims arc kept aware 
and well informed so that the chance of being taken by surprise is greatly reduced or 
eliminated

T hjnk  you.

Sincerely.

Trisha Gentle
Executive Director
Standing Together Against Rape

STANDING TOGETHER AGAINST RAPE
•OS’ W  | . f r » r r J  Sw.tr J | 0  •  C u b  9 9 S 0 J
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F e b r u a r y  5, 1996

R e p r e s e n t a t i v e  Se a n  P a r nell 
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l  (MS 3100)
J u n e a u  A K  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  Parnell,

On  b e h a l f  of the A l a s k a  P e a c e  O f f i c e r s  
A s s o c i a t i o n ,  I w o u l d  like to  t h a n k  you for 
i n t r o d u c i n g  H o u s e  Bill 25 r e l a t i n g  to t h e  R u l e s  of 
D i s c o v e r y .  At  a r e c e n t  m e e t i n g  of t h e  A P O A  S t a t e  
Board, w e  u n a n i m o u s l y  d e c i d e d  to s u p p o r t  this 
p i e c e  o f  l e g i s l a t i o n .  W e  a g r e e  t h a t  A l a s k a ' s  
C o u r t  R u l e s  on  d i s c o v e r y  a r e  o u t  of s t e p  w i t h  the 
r e s t  of the c o u n t r y  and th e y  d o  not f o s t e r  a level 
p l a y i n g  f i e l d  for the p r o s e c u t i o n  a n d  t h e  d efense.

We e n c o u r a g e  you to call on us w h e n  t h e r e  are 
t e l e c o n f e r e n c e  hearings, s o  t h a t  w e  m a y  t e s t i f y  
a b o u t  t h e  n e e d  for th i s  l e g i s l a t i o n .  If y o u  need 
a s s i s t a n c e  a s  y o u  s h e p h e r d  t h i s  bill t h r o u g h  the 
l e g i s l a t i v e  process, p l e a s e  c a l l  me at  451-5316, 
or o u r  b u s i n e s s  manager, J o s e p h  Y o u n g  at 277-0 5 1 5 .

S i n c e r e l y

M i c h a e l  C o r k i l l  
S t a t e  P r e s i d e n t
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January 31, 19%

Representative Sean R. Pamell 
Alaska State Legislature 
State Capitol (MS 3000)
Juneau, Alaska 99801-1182

Dear Representative Parnell,

We support your efforts on three 1 louse Dills that vou have introduced. Tnev are 
House Bills 25,314, and 376.

House Bill 25 would allow reciprocal discovery between the prosecution and the 
defense in criminal matters. Under current law the defense enjoys an unfair 
advantage because they don't have to divulge information to the prosecution that 
may be critical at trial. The public and the defendant both deserve a fair trial, and 
your bill would help level the playing field.

House Bill 314 would strengthen our domestic violence laws by affording victims 
more protection under the law when a Temporary Restraining Order is issued by a 
court. We need the additional specificity contained in House Bill 314.

1 louse Bill 326 would reverse what we think was a nustako on the part of the Bar 
Association when they adopted a rule that allows for surreptitious taping without a 
person's notice or consent. Victims should not be subjected to this type of taped 
recording.

We thank you for introducing these bills. If we can be of any assistance, please 
contact my office.

DuaneS. Udland 
Deputy Chief



City and Borough of Sitka
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February 2, 1996

Representative Scan Parnell
House of Representatives
State Capitol, Juneau, AK 99801-1182

Representative Parnell,

I support HB 25 and encourage tho legislature to enact this bill Into law.

Wo are all well aware of tho crowded court dockets and frequent dolays in 
proceedings which ultimately thwart in interest of justice. It seems 
reasonable and appropriate that sim ilar, if not the same, rules apply to 
both prosecution and defense.

It is my view that passage of HB25 w ill increase the timely resolution of 
issues in crim inal cases, rcduco the courts time, and allow prosecution 
and defonso opportunity to satisfactorily carry out their respective 
responsibilities.
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T h e  C R I M I N A L  
L A V K R E P O R T E R T e x t  N o .  1

E BUREAU OF NATIONAL AFFAIRS. INC. Volume 56. No. 1

NDARDS FOR CRIMINAL JUSTICE: DISCOVERY (THIRD EDITION)
black letter American D a ' Asso- 

: fo r Crim inal Justice concerning Dis- 
were approved by the ADA 's House o f  

August 1991 
l‘i Crim inal Justice Standards Committee. 

c h a iK d  by William H  Jetjress J r .  o f  Washington, 
t )  C . and the Discovery Standards Task Force, chaired 
be Justice  Den F  Overton o f  the Florida Supreme 
Court, v ill be reviewing the proposed commentary to 
these Standards over the next year The commentary is 
being prepared by S ik i  Kuckes o f Miller. C a t Side. 
La rro ca  A Ltw in in Washington. D  C  and by Professor 
G erald  Dennett o f  the University o f  Florida l.aw Schoo l 
Upon completion these Standards and supporting Com ­
mentary will be published in soft-cover by the A D A  as 
part o f  the Third Fdm on  A D A  Standards fo r Crim inal 
Ju s tice

The Standards are copyrighted by the American Dor 
Association c rd  are reprinted here by permission o f  the 
A D A

CONTESTS
Part I Geneial principle}

I M l Objectives of pretti:! procedure*
I I  I I  Applicability
11*13 Definition of "statement”

Part It Discovery obligation* of the prosecution and
defense .....................

11*3 1 Prosecutorial disclosure
11*23 Defeme disclosure . .  . . . .  . .
11*2 3 The per ton of tKe defender.!

Part I I I  Spec i l  discovery procedures
I I * )  I Ofcmmng noniesnmemat information f ton  

third partita
11*3 I  Preservation of evidence and retting or evalua­

tion by etperta 
Part IV  Tinung j r d  manner of disclosure 

11*4 I Timely pe*forirar.ce of disclosure 
11-42 Manner of performing ditefesute 
11-4 )  OhligJlicn to obtam discoverable material 

Part V pepoiitiont
11*5 I Depositions to perpetuate teslitrseny 
I I* ) 2 DiKCvCry dcpi-tiM.m 

Part V | General provisions governing discovery 
11-& I Rcitt. .Irani on disclosure 
t l- f i ? Failure o! a p i - •, • • • »r i  vr'rst** — sicnai at 
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Slandaid 11*1.1 Objective* o f pretrial procedure!
(a ) Procedures prio r to tr ia l should, consistent 11h 

the constitu tiona l r ig h t! o f the defendant
(i) promote a fa ir and expeditious disposition o f the 

charges, whether by diversion, plea, or tr ia l.
(i t) provide the defendant wi t h suffic ien t in fo rm a ­

tion to make an in fo rm ed pica:
( in ) perm it thorough preparation for tr ia l and m ini* 

m ire surprise at tr ia l.
i t v) reduce in te rrup tions and complications during 

tr ia l and avoid unnecessary and repetitious tria ls by 
iden tify ing and resolving prior to tr ia l any procedural. 
coLaiera l. or constitu tiona l issues:
(v) mm irm rc the procedural and substantive inequ i­

ties among s im ila rly situated de fendan t;:
( * i) effect economies in tim e, money, ju d ic ia l re 

sources, and professional skills by m im m m ng paper­
work. avoiding repetitious assertions o f issues, and 
reducing the n um t* r o f separate hearings: and
(v ii) m in im ize the burden upon vic tim s and 

witnesses
(b ) These needs can be served by
( i) fu ll and free exchange o f appropria te discovery, 
(u ) simpler and mere effic ient procedures, and 
(in ) procedural pretsures for exped iting the process­

ing o f cases

Standard 11*1.2. Applicability
These standards ihsu ld te applied in all c rim ina l 

cases Discovery prc- edures may be more lim ned thar 
those described in Mete standard* in case* involving 
min.'1* offenses, provided the procedures are suffic ient to 
perm .i the partv adequately to investigate and prepare 
the cate

Standard 11*1.3. DeFinnt sis o f "s ta iem rn i
(a i When used in these s tjn d a rd i a ' * n t t f n  state 
•.'t * o l a person sh ill include

Section 2 C:ev*^* •: ' t l U i  '*< *•♦*<»* t v  >iu( tic*
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( i )  any statement in writing that is made, signed or 
adopted by that person: and

( ii ) the substance o f a statement o f  any kind made 
by that person that is embodied or summarized in any 
writing or recording, whether or not specifically 
signed or adopted by that person. The term is intended 
to include statcmenls contained in police or investiga­
tive reports, but docs not include attorney work 
product.
(b )  When used in these standards, an "ora l state­

ment" o f  a person shall mean the substance o f  any 
statement o f any kind by that person, whether or not 
reflected in any existing writing or recording.

PART II. DISCOVERY OBLIGATIONS Oh 
THE PROSECUTION AND DEFENSE

Standard 1 1-2.1. Prosecutorial disclosure
(a) The prosecution should, within a specified and 

reasonable time prior to trial, disclose to the defense the 
following information and material ar.d permit inspec­
tion. copying, testing and photographing of disclosed 
documents or tangible objects'

(i) All wruten and all oral statements of the defend­
ant or of any codefendant mat Jte within the posses­
sion or control of the prosecution jr.d that relate to the 
subject matter of the otlensc charged, and any docu­
ments relating to the acquisincn of such statements 

(it) The names and addresser of all persons nown 
to the prosecution to have information concer. .ng the 
offense charged, together with all written statements 
of any such p-erson that are withm the possession or 
control of the prosecution and that relate to the 
subject matter of the offense charged The prosecution 
should also identify the persons it intends to call as 
witnesses at trial.

(iii) The relationship, if any. between the prosecu­
tion and any witness it intend* to ca’I at trial, includ­
ing the nature and circumstances of :ny agreement, 
understanding or representation between the prosecu­
tion and the witness that constitutes an inducement 
for the cooperation or testimony of the witness

(iv) Any reports or written statements of experts 
made in connection wi*h the case, including results of 
physical or mental exammat’jns  ar d of scientific tests, 
experiments, or comparisons With respect to each 
expert whom the prosecution intends to call as a 
witness at trial, the prosecutor should also furnish to 
the defense a u r r  cuiur.t vitae and a written descrip­
tion of the substance of the proposed testimony of the 
expert, the expert’s opinion, and the underlying bans 
of that opinion

(v) Any tangible objects, including books, papers, 
dxum ents. photographs, buildings, places, cr anv oth­
er objects, which pertain to the case or whicn were 
obtained from or belong to the defendant The pros- 
ecution should also identify which of these tangiolc 
objects i: intends to offer as evidence at trial

(vi) Any record of prior criminal convctions. pend­
ing charges, or probationary status of the defendant or 
of any codtfcrdant. and. insofar as known to the 
prosecution any record of convictions, pend r.f 
chaiges. or probationary status that may ce used or

impeachment o f  any witness to be called by cither 
party at trial.

(vu) Any material, documents or information relat­
ing to lineups, showups. and picture or voice identifi­
cations in relation to (he case.

(viii) Any material or information wiihin the pros­
ecutor's possession or control which tends to negate 
the guilt o f the defendant as to the offense charged or 
which would tend to reduce the punishment o f  the 
defendant.
(b) If (he prosecution intends to use character, reputa­

tion or other act evidence, the prosecution should notify 
the defense of that intention and of the substance of the 
evidence to be used.

(c) If the defendant's conversations or premises have 
been subjected to electronic surveillance (including wire­
tapping) in connection with the investigation or prosecu­
tion of the case, the prosecution shouid inform the 
defense of that fact

(d) If any tangible object which the prosecutor intends 
to offer at trial was obtained through a search and 
seizure, the prosecution should disclose to the defense 
any information, documents or other material relating to 
the acquisition of such objects

Standard 11-2.2. Defense disclosure
(a) The defense should, within a specified and reason­

able time prior to trial, disclose to the prosecution the 
following information and material and permit inspec­
tion. copying, testing and photographing of disclosed 
documents and tangible objects

(i) The names and addresses of all witnesses (other 
than the defendant) whom the defense intends to call 
at trial, together with all written statements of any 
such witness that are within the possession cr control 
of the defense ar.d that relate to the subject matter of 
the testimony of the witness Disclosure of the identity 
ard statements of a person who will be called for the 
sole purpose of impeaching a prosecution witness 
should not be required until after the prosecution 

‘ness has testified at trial.
(u) Any reports or written statements made in 

connection with the case by experts whom the defense 
intends to call at trial, including the results of physical 
or mental examinations ard of scientific tests, experi­
ments. or comparisons that (h: defendant intends to 
offer as evidence at trial. For each such expert wit- 
ness, the defense should also furnish to the prosecution 
a curriculum vtue  and a written description of the 
tubitar.ee of the proposed testimony of the expert, the 
expert's opinion, and the underlying bas<s of that 
opinion.

(m) Any tangible objects, mcludirg books, papers, 
documents, photographs, buildings, places, or any oth­
er objects, which the defense intends to introduce as 
evidence at trial
(b) If the defense intends to use character, reputation 

or other act evidence not relating to the defendant, the 
defense should notify the prosecution of that intention 
and of the subtlancc of the evider.ee to be used

tc) If the defense intends to ?etv upon a defense of 
alibi or insanity. the defense should notify the pirsecu-
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tion o f th.it ntcnt and o f the names o f the witnesses who 
may be called in support o f that defense.
Standard 11-2.3. The person of the defendant

(a )  After the initiation of judicial proceedings, the 
defendant should be required, upon the prosecution's 
request, to appear within a time specified for the purpose 
o f  permitting the prosecution to obtain fingerprints, 
photographs, handwriting exemplars, or voice exemplars 
from the defendant, or for the purpose o f  having the 
defendant appear, move, or speak for identification in a 
lineup or try on clothing or other articles. Whenever the 
personal appearance o f  the defendant is required for the 
foregoing purposes, reasonable notice of the time and 
place o f  such appearance should be given by the pros­
ecuting attorney to «>ae defendant and the defendant's 
counsel.

(b l  Upon motion by the prosecution, with reasonable 
notice to defendant and defendant's counsel, the court 
should upon an appropriate showing order the defendant 
to appear for the fcllowmc purposes

( i )  to permit the taking of specimens o f blood, urine, 
saliva, breath, hair, nails, and m - .ena l under the 
nails:

( i i )  to permit the taking o f samples o f  other mater i­
als o f  the body:

( i i i )  to submit to a reasonable physical or medical 
inspection o f  the body, or

(iv ) to participate in ether rcasonaolc and appropri­
ate procedures
tc ) The motion and order pursuant to paragraph (b )  

above should specif;, the following information where 
appropriate the authorised procedure, the scope o f  th- 
defendant’s participation, the name cr job title o f  tl 
person who is to ccnduct the procedure, and the time, 
duration, place, and other conditions under which the 
procedure is to be conducted

(d )  The court should issue the crder sought pursuant 
to paragraph (b ) above if it finds that

f i )  the appearance o f the defendant for the proce­
dure specified may be material to :he determination ot 
the issues in the case, and 

( it ) the procedure is rcascnable and will be conduct­
ed in a manner which dees not involve an unreason­
able intrusion o f  the body or ar. unreasonable afTront 
to the dignity o f the individual, and 

( in )  the request is reasonable
(e )  Defense counsel may be present at any o f  the 

foregoing procedures unless. *nh  respect to a psychiatric 
examination, it is otherwise crdered by the court

P A R T  I I I .  S P E C IA L  D ISCOVER V P R O C E D U R E S
Standard 11-3.1. Obtau.mg nonleslimonial information 
from third partirs

( a )  Upon motion by either party, if the court finds 
(hat there is food cause to believe that the evidence 
sought may be ma ’ ena l to the determination o f  the 
issues m the case, the court shojld in advance o;' trial 
ivsue compulsory process for the following purposes

( i )  To onm n dccumems ana other tangible objects 
in the pestestion f tenons not parties to the cate

( i i )  To allow the entry upon property owned or 
controlled by persons not parties to the case. Such 
process should be issued if the court finds that the 
party requesting entry has met the standard that the 
government would be required to meet to obtain ac­
cess to the property at issue

(ii i ) To obtain from a third party fingerprints, 
photographs, handwriting exemplars, or voice exem­
plars. or to compel a third party to appear, move or 
speak for identification in a lineup, to try on clothing 
or other articles, to permit the taking o f specimens o f 
blood, urine, saliva, breath, hair, nails, or other mate­
rials o f the body, to submit to a reasonable physical or 
medical inspection o f the body, or to participate in 
other reasonable and appropriate procedures Such 
process should be issued if the court finds that;

(1 )  the procedure is reasonable ar.d will be con­
ducted in a manner which docs not involve an 
unreasonable intrusion o f  the body or an unreason­
able allront to the dignity o f the individual the 
individual, and

(2 ) the request is reasonable
(b )  The motion and the order should specify the 

following information where appropriate: the authorued 
procedure, the scop: o f  participation o f the third party, 
the name or job title o f the person who is to conduct the 
procedure; and the time, duration, place and other condi­
tions under which the procedure is to be conducted.

(c ) A person whcsc interests would be affected by the 
compulsory process sought should have the right and a 
reasonable opportunity to move to quash the process on 
the ground that compliance would subject the person to 
an undue burden, or would require the disclosure o f 
material that is privileged or othcrwuc p'otccted from 
disclosure, or would otherwise be unreasonable

S tandard 11-3.2 Preservation o f evidcner and testing or 
evaluation by experts

( a )  I f  cither party intends to destroy or transfer out o f 
its possession any cbjec'.s or information otherwise dis­
coverable under these standards, the party should give 
notice to the other party sufficiently in advance to afford 
that party an opportunity to object or take other appro­
priate Jt/ion

(b )  Upon motion, either party should be permitted to 
conduct evaluations or tests o f  physical evidence in the 
possession or control o f  the other party which is subject 
to disclosure The motion should specify the nature o f 
the test or evaluation to be conducted, the names and 
qualifications o f  the experts designated to conduct evalu­
ations ot tests, and the material upon which such test 
will be conducted The court may make such orders as 
are necessary to make the material to be tested or 
examined available to the designated expert

( i )  The court should condition its order so as to 
preserve the integrity o f  the material to be tetied or 
evaluated

( i i )  I f  the material it contraband material or a 
controlled substance, the entity having custody o f  the 
material n.»v elect to have a representative pretent 
dutvng the testing of the material
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PA R T  IV . T IM IN G  AND M AN NER  
OF D ISC LOSURE

Standard 1 1-4.1. Timely performance of disclosure
(a )  Each jurisdiction should develop time limits within 

which discovery should be performed. The time limits 
should be such that discovery is initiated as early as 
practicable in the process The time limit for completion 
o f discovery should be sutTicienlly early in the process 
that each party has sufficient lime to use the disclosed 
information adequately to prepare for trial.

(b )  The lime limits adopted by each jurisdiction 
should pr ..»dc that, in the general discovery sequence, 
disclosure should first be made by the prosecution to the 
defense. The defense should then be required to make its 
correlative disclosure within a specified time after pros­
ecution disclosure has been made.

tc ) Each party should be under a continuing obliga­
tion to produce discoverable material to the other side 
If. subsequent to compliance with these standards or 
orders pursuant thereto, a party discovers additional 
material o r information which is subject to disclosure, 
the ether party should promptly be notified o f  the 
existence o f  such additional material. I r the additional 
materia l or information is discovered ..uring or after 
tr ial, the court should also be notified

Standard 11-4.2. Manner o f performing disclosure
Disclosure may be accomplished in any manner mutu­

a l ly  agreeable to the parties Absent agreement, the 
party having the burden o f production should.

( a )  notify opposing counsel that material and informa­
tion. described in general terms, may be inspected, 
obtained, tested, copied, or photographed during speci­
fied reasonable times; and

(b )  make available to opposing counsel at the time 
specified such material and information and suitable 
facilities or other arrangements for inspection, testing, 
copying, and photographing o f such material ar.d 
information

Standard 11-4.3. Obligation to obtain discoverable 
material

( a )  The obligations o f  the prosecuting attorney and o f 
:he defense attorney under these standards ettend to 
materia l and information in the possession or ccntrol o f 
members o f  the attorney's staffi and o f any others who 
either regu larly report to or. with reference to the 
particular case, have reported to the attorney's office.

( b )  The prosecutor should make reasonable efforts to 
ensure that material and information relevant to the 
defendant and the offense charged is provided by investi­
gative personnel to the prosecutor’ s office

(c )  I f  the prosecution is aware that information which 
would be discoverable if ir. the possession c f  the prosecu­
tion is in the possession or control o f  a government 
agency not reporting directly to the prosecution, the 
prosecution should disclose the fact o f the esittence of 
such information to the defense

( d > Upon a party’s request for. and designation of. 
materia l or information which would be discoverable if 
in the possession or ccntrol o f  the other parts and which

is in the possession or control o f  others, the party from 
whom the material ir. requested should use diligent good 
faith efforts to cause such material to be made avail ‘ le 
to the opposing party. I f  the party’s efforts are unsuc­
cessful and such material or others are subject to the 
jurisdiction o f  the court, the court should issue suitable 
subpoenas or orders to cause such material to be made 
available to the party making the request.

(c ) Upon a showing that items not covered in the 
foregoing standards arc material to the preparation o f  
the case, the court may order disclosure o f the specified 
material or information

p a r t  v . d e p o s i t i o n s

Stand rd 11-5.1. Depositions to perpetuate testimony
(a )  After an indictment or information upon which a 

defendant is to be tried is filed, upon motion of the 
defense or the prosecution, the court m jy  order a deposi­
tion taken to perpetuate tne testimony o f  a prospective 
material witness if the court finds that there is reason to 
believe that the witness will be unable to be present and 
to testify at trial because o f serious tilness or other 
comparably serious reason, and that it is necessary to 
take the witness’s deposition to prevent a failure o f  
justice The motion should be verified cr the grounds for 
the motion supported by affidavit.

(b ) In the order for the deposition, the court may also 
require that any designated books, papers, documents or 
tangible objects, not privileged, be produced at the time 
and place o f the deposition

(c) The court should make provision for the defendant 
to be present at the taking of the deposition ar.d should 
n’ uke such other provisions - .  re necessary to preserve 
the defendant’s right to ccnfroi .ation o f witnesses.

( d > A deposition so taken and any evidentiary materi­
al produced at such deposition may be introduced in 
evid . : e at trial subject to applicable rules o f  evidence 
However, no dr:«* «tton taken under this section should 
be used or t e a j  in evic ncr when the attendance o f the 
deposed witness can be procured, eecept for the purpose 
o f contradicting or impeaching the testimony o f the 
deponent.
Standard 11-5.2. Discovery depositions

(a )  On motion o f either the prosecution«r the defense, 
the court should order the taking o f  ? deposition upon 
oral evamination o f any person other than the defendant 
concerning information relevant to the olTense charged, 
but only upon a showing that

( i )  the name o f  the person sought to be deposed has 
been disclosed to the movant by the opposng party 
through the euhange of names and addresses o f 
witnesses or has been d scovered dut.ng the movant’ s 
investigation of the rase, ar.d

(h j  no writing, lu i . n s i r i im f the relevant knowledge 
o f the perscn sought to be deposed, adequate to 
prevent surprise at trial, has been furnished ro the 
movant, and

(m l the movant has taker- reasonable steps to obtain 
a volwntaiy oral or -m ie n  statement from the witness, 
but the witness has refused to cooperate in f iv t ru  a 
voluniai> statement and
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( i v) the in k ing o f a deposition is necessary in the
interests o f justice,
(b ) The defendant may not oe present at the deposi­

tion unless the cou*t orders otherwise for good cause 
shown.

(c) The procedure for taking a discovery deposition, 
including the scope o f the examination, should be in 
accordance wiih express rules to be written for deposi­
tions in criminal proceedings.

(d ) Un lc js  otherwise stipulated by the parties, a dis­
covery deposition should be admissible at a trial or 
hearing only for the purpose o f  contradicting or im­
peaching the testimony o f the deponent as a witness.

(c ) A person whose deposition is sought should have 
the right to move to quash on the ground that compli­
ance would subject the person to an undue burden, or 
would require the disclosure o f material that is privi­
leged or otherwise protected from disclosure, or would 
otherwise be unreasonable

PART V I. GENERAL PROVISIONS 
GOVERNING DISCOVERY

Standard I l-r».l. Restrictions on disclosure
(a )  Disclosure should not be required o f legal research 

or o f records, correspondence, reports, or memoranda to 
the extent that they contain the opinions, theories, or 
conclusions o f the prosecuting attorney or the defense 
attorney, vr members o f the attorney’s legal staff.

(b ) Disclosure o f  an informant’ s identity should not be 
required where such identity is a prosecution secret and 
where a failure to disclose will not infringe the constitu­
tional rights o f  the defendant Disclosure should no' be 
denied o f  the identity o f witnesses to be produced at a 
hearing • trial

(c ) Disclosure should not be required where it involves 
a substantial risk o f  grave prejudice to national security 
and where a failure to disclose will not infringe the 
constitutional rights o f the defendant. Disclosure should 
not be denied regarding wnr.esscs or material to be 
produced at a hearing or '.rial.

(d ) Disclosure should net be required from the defense 
o f  anv communications o f  the defendant, or o f  any other 
materials which arc protected from disclosure by the 
state or federal constitutions, statutes or other law.

(c ) The court should have the authority to deny, delay, 
o r otherwise condition disclosure authoriecd by these 
standards if it finds that there is substantial risk to any 
person o f  physical harm, intimidation, or bribery result­
ing from such disclosure wh’eh outweighs any usefulness 
o f  the disclosure.
Standard 11-6.2. Failure of a party to use d'v-Ioscd 
material at trial

The fact that a party has indicated during the discov­
ery process an intention to offer specified evidence or io 
call a specffifd witness is not aomusible in evidence ai a 
hearing or trial
Standard 11-6.3- Imestigatinns nut to impeded

Neither the cou-sel for the parties nor oiher prosecu­
tion or defense personnel should advise pet ons (other 
than the defendant! who have relevant material or in fo r ­

mation to re fra in from discussing the case w ith opposing 
counsel o r showing opposing counsel any relevant mate­
r ia l. nor should they otherwise impede opposing coun­
se l’s investigation o f the case.

Standard 11-6.4. Custody of materials
Any materia ls furnished to an attorney pursuant to 

these standards should be used on ly fo r the purposes o f 
prepara tion and tr ia l o f the case, and should be subject 
to such other terms and conditions as the court may 
provide.

Standard 11-6.5. Protective orders
Upon a showing o f cause, the court may at any time 

order that specified disclosures be restricted, conditioned 
upon compliance with protective measures, or deferred, 
or make such other order as is appropriate, provided that 
a l l materia l and information to which a party is entitled 
is disclosed in sufficient time to permit counsel to make 
beneficial use o f the disclosure.
Standard 1 1-6.6. Excision

When some parts of material or information arc 
discoverable under these standards ar.d other parts are 
not discoverable, the discover able parts should be dis­
closed. The disclosing party should give notice that 
nondiscovcrable parts have been withheld and the non- 
discoverable parts should be sealed, preserved in the 
records o f  the court, and made available to the appellate 
court m the event o f an appeal
Standard 11-6.7. In camera proceedings

Upon request o f any person, the court may permit any 
showing o f  cause for denial or regulation o f  disclosures, 
or any portion o f such showing, to be made in camera A 
record should be made o f both in court and in camera 
proceedings Upon the entry o f an order granting relief 
following a ‘ howmg in camera, all confidential portions 
o f  the in camera portion o f the showing should be sealed, 
preserved in the records o f the court, and made available 
to the appellate court in the event o f  an appeal.

PART V |t .  SANCT IONS
Standard 1 1-7.1. Sanctions

(a )  I f  an applicable discovery rule or an order issued 
pursuant the rno  is not promptly implemented, the court 
should do one or n ore o f the following:

( i )  order the noncomplying party to permit the 
discovery o f the mater I ar.d information r.ot pre­
viously disclosed;

( i i ) grant a continuance.
4in) prohibit the patty from ca"ing a witness or 

introducing into evidence the material not disclosed, 
subject to the defendant's right to present a defense 
ar.d provided that the exclusion does not work an 
injustice either to the prosecution cr the defense, or

(iv) enter such other order as it deems just under 
the circumstances
(b ) The court may subject counsel to appropriate 

sanctions including a finding i f contempt, upon a find­
ing that counsel willfully violated a discovery rule or 
order
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in it in c e  o f a defendant over the objection o f any 
oih«f defendant.

, (Ado|ite<) by SCO 4  O d o trc r 4 , 195V. amended by 
SCO 157 effective Fehm aiy 15. IV7J; by SCO 610 
effective M ay 30, 1985; amended by SCO 157 
effective February 15. 1973; and by  SCO 1153 
effective fu ly  15. 1994)
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Ufnlal o fm w i-n  lo  lake iV |» iu»m ) ot w iineuei who I.a t 
unified before (h i |ran 4  jury war no error where apfwllanu 
had not made a 'Sowing auffinenl urvtrr due rule M rrr li l r. 
Stale , Op No )9 J . 4 7 )  F?d t.U. (A le r t . 1967).

Where Ihe d irrtl fwnajfy foe t u i r i t l r r i  ot an olfente may 
he rneartcralrun, ton o f  a valuable lu rrne , o r a tine heavy 
enuufh lo  indicitr enmrnalily, iu«h o ffrn ie It a *tennvi 
( im r "  within Ihe {v lt ic  defender alaiuie A drfrnJaru who II 
rhargrJ wnh any lud i m iidrm ranor anJ wtn> (annul afford lo 
hue hit own lawyer u e lifib le  l .r rrp re irm alim  by a |mbt< 
•Irlerider A ir i i n j r r  v. e 'lr j o f Anchor n r ,  Qy No 7 )1 . 400 
I'Jit 910 ( Alaih a 1 9 )1 )

f.apaniinn o f fitcoeery twyond pcuvrtnurt ctmUinr.l in 
ceuefl rule a ii moil appreiprialrly i lm r Ihuugti amendment o f 
ra illing rule* ftfi/r Ihmovgh eluJy llu ihanan v. Mate, Of* 
Nn 1 )16 . 561 F.'J 199 ) (A laika IV 7 )|

Where etaicmenii o f y n rm lr  ecalefenjanit wrre lakrn m 
lu rrm lr [.rewardingf. Inn |uvemlea Iriiih rd  at inat and lUie* 
mrnii were me minuJm r J, nn vmleimn r f  d.r n jS i 1 1 mftn’e 
ed t  deposition octuretJ l.lh d rn  *. Stale, Op No 190), 591 
P M 9« )fA la ik a  I9 )V )

Ihe  admiincei o f a w .in ru ' preinal «idrou|wd de[umi>cn 
ai trial wai rerernhle erierr where the itaie tailed In lotgwwna 
the wiineii deiprie advance knowledge of her pirn lo le  out 
o f ll«  Hale dunrig ihe Ina l M am  a. Sealile , Op No J } ) ? .  
675 n d l »  (A laika 19411

Tnal (oun did rue err in denying defame im cun lo  admit 
video deponlion o f ripen witneii where defrn4rnl faded lo 
drmonnraie e ider that Ihe wnneil w n  t* ,i» .J  iKe pm idKimn 
nf Ihe court oe Ihel due diligence wet clcrciaeJ in anrm jam f 
loaecvir her appearance llunha r a. Stale, Op Nn ) • ) .  6 )1  
R d  117) (A laika Af^a |9 l< |

In le iu a l a ta teca ie , me) court J ■ J n .i ahcaie if a dncreinwi 
an refuting lo  allow defendant in Jejune hit mm . who had 

.  giren iiaiememi lo  He (•due and unified Iwfoae ihe giard 
[way, Iml I d  new with lo  le  aniemeweJ further, w le rr cat 
•Ijw a l Ihe deleme d. I nee aigiw aurprue II the c lu ljien 'i ina l 
leatunrwiy tan .mtrad argued, withcuit funher amplificaiinn, 
ikaa the denial o f diiccwfry impaired ait a l.lu y  in edr^uaiefy 

‘  par pa re foe Inal S ta le a. Cdvlftglwn, Op N«a 5 )7 .7 1 1  I'ld  
I I I )  lAtaaaa App | 9 * ) |

R u l e  1 6 .  O lico ke ry .

( * )  Scope o f D lte o t r r y .  In  o lder to provide 
id e q u iie  in form ation  for in form ed p ick), c ip cd iie 
tna l. m iru m itc  tu rp fite . r l fo id  opportum iy for e ffe c ­
tive  cross e lim in a t io n , k u i  meet the requirem ent) o f 
due p to c e tt. d iK o v e ry  p tio t to  tria l should l>e at fu ll 
and free At p o ttib lc  co n tin e n t w ith  prolecnon o f

p c rto n t. effective law en fu tc rm enl, and llie advrr- ' 
ta ty  ly t ic tn . , . i.

(la) D isclosure lo  llie  A ccu ted .

( I )  Information within P o n e tt io n  n r  Con tro l i f  V 
Prosecuting Attorney (A )  f ia c rp i a : i t  otherwise * 
ptovided a t lo  m a ite it not tu b je c l to d itc lo im c  and 1 
protective o ide rt. the prosecuting attorney tha ll .4 
d itc ln te  llie fo llo w in g  lllfo rm a lion  w ilb in  the p io tg . . j 
curing attorney** p o ttc tt io n  or control to defence y 
crunnel am) m ale  available fo r in tp cc lio n  and I  
copying : f

( i )  The nantet and a d d te ttc t of p c rto n t known T 
by ihe government lo  have knowledge o f relevant 5  
fa c tt and their w ritten or recorded ita te m cn li or "J 
tum rnarie t o f tta tem cn it; ’*

( i i )  A ny  w ritten or recorded gtatem enit and f 
tum rnarie t o f t l ite m c n tt and ihe tub ttancc  o f any '  
o ia l t lg lc m c n li made by the accuted;

( i i i )  A ny  w titten  or recorded t i t ic m e n it  and • 
lu m n iin c t  o f tta tcm enti and the tub ttancc  o f any 1 
ora l tta tem cnit made by a co-dcfcndant.

( iv )  A ny  bookt, papcit, docum ent), p lio to g rif h i 
or tangible objects. w hich the p to iccu tn ig  attorney 
in tend) lo  ute m the heating or tria l or w hich were 
obtained from  or belong lo the accutcd, and

(v ) A ny  lecord n f prior c rim ina l conv ic tion ) o f 
the defendant and n f persons whom  the protcculm g 
attorney intend) lo ca ll a t w im c t)c )  at the hearing or 
tria l.

I l l )  K )( 'r r l  W itn n te i. U n lc t)  a d iffe rent dale i t 
te l by die court, a t toon a t know n and no  later than 
45 dayt p rior lo  Ina l, the p to tecutor th a ll in form  die 
defendant o f the name) and a d d rc tic t o f any r t j x r l 
w itn e t ic i performing, ark in  connection w nh die . 
c a ie  ot whom  Ihe p ro tccu lo t i t  like ly  lo  ca ll at tna l. 
The p io tccu to r d u l l  a lio  make available lot m tpcc- 
im n  and copying any le p o m  or w n tien  statements o f 
ihete e ip e rit. W nh respect in  c ic h  e ip e rt whom  the 
protecuiiori i t  like ly  to call al tria l, the p io ic t u i " 
th a ll a lto  fu rn ith  lo  die defendant a cu rricu lum  vnae 
and a w n tie n  dc tcnp liu n  o f die tub ttancc  o f the 
pro|»oted ic itim o n y  o f the capert, the e tp c n 't  o p in ­
ion, and the underlying tu r n  o f dial op in ion . Failure 
to  provide tim ely ih tc lo iu re  under t in t  rule th a ll 
rn in lc  ihe defendant to a continuance. I f  die court 
l in d i that a continuance i t  not an adequate remedy 
under t lx  circum stance* i f  ihe Cate, die (o u it  may 
in .po tc  o ilier tanc tion t. including proh ib iting  die 
protecuior from  ca lling  the o p e d  at tn a l or d e ­
c laring  a m ittn a l.

(J )  Information P ro m ln l by Informant —  P lec- 
iron ic Surveillance  The p ro tccu lm g a lio rn cy t th a ll 
in fo rm  defentc counsel:

( i )  o f any relevant m ateria l or in form ation 
re in in g  to Ihe gudt o f innocence o f d ie defendant 
w hich  h a t been provided by an in form ant, and
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(ii) o l  any electronic tu rve illancc, including 
wiretapping, of

(ga) conversation! to w hich the accuted or die 
tccuted 't Attorney w a t a patty,

(lib ) p re m itc t o f the accuted or the ic c u tc d 't 
gitomcy.

(3 ) Information Tending to (legate (iu ill o r  
ftrduce Pum ihm tn l. The prosecuting attorney tha ll 
ditclote to defentc conntel any material or in form a­
tion w ith in  the p totecuting a tlo m e y 'i p o ttc tt io n  o f 
control w h ich  tem li to negate die gu ilt o f  the ac- 
tu ie d  at lo  the o ffen te  or w ould  tend to reduce the 
tccu ted 't pum th inen t therefor.

(4) Information Within P o l tm io n  o r  Con tro l o f  
Other M embers o f  Prosecuting A llo rn ry 'j Staff D ie 
ptotecuting a tto rney') o b lig it io n t e tlcnd  lo  n i t tm t l 
tnd in form ation in the p o tte it io n  or contro l of

( i)  m em bcrt o f the pfo teeuiing  a tto rney') staff, 
and

(n) any o lhert w ho have participated in the 
investigation or evaluation o f the cate and who 
either te g u lir ly  repoit ot w nh  reference lo the 
particular cate have reported to the pro iccuting 
atlom ey'i o ffice .

(5) Availability o f  Information lo Defense Coun - 
te l W henever defentc counte l d e iig n a ic i and ic - 
q u etlt production o f malcrial o f in form ation  w hn.li 
i t  not in the p o ttc t t io n  nr control of the pro iccuting 
aitomey but would l>c dncovcrahle i f  in  the pottes- 
tion  or contto l o f the protcculm g attorney, the court 
tha ll it tu c  tu itkb le  tubpocnat or o id e rt lo cautc 
tucb m ateria l to tie made available lo  defentc 
countel.

(6 ) infoe motion Regarding Searches andSeitu res 
—  Statement! From  the Accused  —  He lotion ship o f  
Witnesses to  Peoiecu ling  Attorney  E ice p t at other- 
wite ptovided Ihe p totecuting attorney tha ll. wpon 
tequcit o f defentc counte l. d itc lo te  and perm it 
in 'jiee iion . le ttin g , copying and photographing o f 
any relevant m aterial arid in form ation regarding:

( i)  Specified learchet and te ifu re t;

( i i ) The acqu itd ion  o( specified tia te m cn li from 
the accuted; and

(n i l  The te la lion tlu p . i f  any. o f tpec ified  w d r.c tt- 
( t  to the p ro tccu lm g authority.

(7 ) O ilier Information  Upon a teaionaWe requcU 
ihow ing m ateria lity  lo  tiie preparation o f  the defentc. 
the court in  t i t  d u cre iio n  m ay require d u c lo tu rc  to 
defentc coun te l o f relevant material and inform ation 
not covered by tu b te c tion t lb )  ( I ) ,  (b ) (2 ). (b) (J ) . 
and (b ) (6 ).

(8) L e g a l M e iean h  anJ R eccrJ t o f  r ,M e a n in g  
Attorney D ix lo tu re  th a ll not be required o f legal 
te x a r th  o r o f record), corteipondence. reporti c r

memoranda lo  the e tten l that they contain the op in ­
ion ), ih con e t ot conclusion) o f the ptotecuting 
aitom ey or member) o f the pro iccu ting  attom ey't 
legal t la ff,

(c ) D lie liitu re  lo  the I 'r o t r c u l ln g  A t to r n r j .

( I )  U o n - l e l ’im onialIdentification P rocedu re !-  
Authority. Upon application o f  Die prosecuting 
aitomey, the coutt by order m ay direct any person to 
participate in  one or m ote o f the procedure) ipeci 
lied in tu h te c lio n  (c) (2 ) n f th it  rule if  a ffidavit nr 
tc ilim o n y  th o w t probable caute to believe that:

(1) A n offente  ha t been com m itted  by  one of 
several p c rto n t com prising a narrow  focal group that 
includes the tub jecl person;

( i i )  The evidence tough l m ay be o f material aid 
in  iden tify ing  who com m itted  the o lfc tu e ; and

( i i i )  The evidence toughl cannot practicably t* 
obtained fro m  other tou rcet.

(2 ) Non-Teiliinon ial Identification Peoctdw et — 
Scope . An  order n tu e d  under tub tee iion  (c ) ( I )  ol 
th i t  rule m ay diteet the person to  do or submit t " 
any and all o f the fo llo w in g ;

(■) Appear in a line-up;

(n ) Speak w ord i, ph ra te t or te n lc n e tt relevant rn 
Ihe cate fo r identification by w iin e tte t,

( in ) lie  fingerprinted:

( iv )  I ’o te  lo t  photograph) not invo lv ing  tccnail 
men! o f a scene,

(v ) T ry  on articles o f c lo th ing .

(v i)  Perm it the taking o f specimens o f  material 
under the p e n n n 't fingernails;

(v ii)  Perm it the taking o f ta m p le t o f  blood, ban 
and other materials o f the person’ ) body which 
involve no unreasonable in trusion thereof;

(v in ) I'rov idc  specimen) o f the p c rto n 't h ind 
w n im g :

(■■) S ubm it lo a reasonable physical c-r medical 
in tpcc lion  o f the p c r to n 't  body.

(J )  H i t 1'1 C oun te l W hen ittu m g  an o n ic 
under tubseenon (c ) ( I )  o f t in t  ru le, the coun t in !  | 
a lto  order that the pe rion  Ire represented by countt 
or waive the right to he represented by ecum- 
before being required to appear in a lineup, give 
specimen o f handw riting, or speak for iden tifie ilnu 
by witnesses lo  an o ffen te .

(4 ) C ipeel Witnestee. U n lc it  a d iffe rent date i 
te l by  the court, no later than 30 days p rio r to o u t 
ihe defendant shall in fo rm  the p to tecutor o f tt. 
namet »nd ad d ie tte t o f  any e tp c ti w itn e tt r t  ll> 
defendant i t  likely to  Cull at m a t. The defervln 
th a ll a lto  m a le  available for inspection and cppym i I 
any re p o itt or w ritten  tu te m e n li o f these o p e n - 
For each such e tper) w itn e it.  the defendant shr
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* 1(0 furnish lo  Ihe prosecutor a cu rricu lum  v in e  and 
a w ritten description o f live subsum e o f Ihe p ro ­
posed testimony o f die expert, (he o p e n 's  opin ion, 
and (he underlying b is ts  o f d ial op in ion. Failure lo 
provide tim ely ifttclosure  under this ru le  s h ill entitle 
the prosecutor lo  • continuance. I f  the cou it finds 
that a continuance is not an adequate remedy under 
Ihe circumstances o f the case, ihe court m ay impose 
other sanctions, includ ing  proh ib iting  the defendant 
from  ca lling  the eapert at t r i l l .  In form ation  obtained 

'  by the prosecutor under th is rule m ay Ik  used on ly 
for cross-examination or rebuttal o f defense lestm io 
ny.

(5) Notice o fP e f e n tn .  Unless a d iffe rent date is 
set by the court, no later Ilian  10 days p rio r lo  Iria l, 
the defendant shall in fo rm  Ihe prosecutor o f Ihe 
defendant's in tention  lo  re ly  upon a defense o f a lib i, 
justification, duress, rn lr ip m e n l, or other statutory or 
affirm ative defense. Failure lo  provide lu nc ly  notice 
under this rule shall en title  live prosecutor to a 
Continuance I f  the court finds that a continuance is 
not an adequate rem edy under the circumstances of 
Ihe case, the court may impose other sanctions, 
including proh ib iting  die defendant from  asserting 
ihe designated defense. The defendant shall give 
notiee o f an insanity defense or a defense o f d im in ­
ished capacity due to m ental disease or defect in 
compliance w ith  AS 12 47.

(6 ) Phyiual/.'vn/encY, Defense counsel tha ll turn 
over to die prosecutor any physical evidence o f the 
olfense received by  counsel. I f  the physical evidence 
is received from  the client or ihe c lien t's  agent or 
acquired as a d irect te tu ll o f  in form ation  com m u­
nicated by the c lien t, defense coun te l m ay not le  
compelled lo  provide any in fo rm ation  concerning the 
source o f the evidence or the manner m  w h ich  it was 
obtained. In such cates. Ihe psoseculor may not 
rec ta l the source o f  Ihe evidence lo  tlie  jury. I f  die 
physical evidence is not received fio m  she clien t or 
the c lient's  agent or acquired as a d irect result o f 
in form ation communicated by  If s c lien t, dclense 
counsel shall reveal die manner in w h ich  the p h ys i­
ca l evidence was obtained unless that in fo rm ation  is 
otherwise privileged.

(d ) R egu la tion  n f  D iscovery.

(1 ) A dn ce  lo  Refrain F rom  O n ru it in g  C o l t  
Escept as is otherwise p rovided  as lo  matters not 
subject to  disclosure arvJ protective outers, neither 
counsel fo r  the parlies nee o ilie r prosecution or 
defense personnel shall advise persons (escept the 
accused) having relevant m ateria l or in form ation  lo 
refrain from  discussing the case w n h  opposing 
counsel or showing opposing counsel any relevant 
material, nor shall (hey otherwise impede opposing 
counsel's investigation o f Ihe case.

(2 ) Additional c r  Nemty P n e o r e r r J  Information  
I f ,  subsequent to  com pliance w ith  these tu lcs ot 
orders issued pursuant ih c rtto . a pa rly  discovers

*%
additional m aterial o r in fo rm ation  w h ich  is subject to 
disclosure, that party shall m o m p lly  n o tify  die other * 
parly or the other patty 's  counsel o f its esiiience. I f  ' 
the additional m aterial or in fo rm ation  is discovered 
during tria l, the court shall also lie notified.

( I )  M aie ria lt lo  Remain in F.ti lus ire  Cutlody o f  A 
Attorney  •’

(A )  M aterials furnished lo  an a itom ey pursuant to \  
these rules shall remain in  Ihe attorney's etclusive I. 
custody, shall t«  used o n ly  fo r die purposes of 
conducting the ease, ami shall tie subject lo  other 
terms and conditions that the court m ay provide if 
the in lnrm a liun  is

( i)  a crim ina l h istory record o f a v ic tim  or 
witness;

(n ) a m edical, psychiatric, psychological, or 
counseling rccurd o f  a v ic t im  or witness;

( i i i )  an adopliun record,

( iv )  a record that is confidentia l under AS 
47.10.090 or a s im ila r law  in  another ju risd ic tion ;

(v )  a report o f a ptesenlcnce investigation o f a 
v ic tim  cr witness prepared pursuant to  C rim ina l Rule 
J2 or a sim ilar law m another ju risd ic tion :

(v i)  a record o f  die Departm ent o f  Collections • 
other than incident report re lating to the crim e with 
w inch the defendant iv charged; or

(v ii)  any other record that the court orders tc 
kept m  the exclusive custody o f Ihe attorney.

( I I )  A n  attorney shall not disclose lo  a defendant 
the residence o r business address or lelcphonc 
number o f a v ic tim  or witness, obtained from  in fo r­
m ation provided under th is  rule, even i f  llie  defen­
dant is acting as co-counsel. I f  the address and 
telephone num ber* o f all v ic tim s  and witnesses have 
been obliterated, materials that lu d  contained the 
address or lelcphonc num ber o f a v ic tim  or witness 
m ay \<  provided lo  a defendant pioceedm g without 
counsel o n ly  as allowed hy AS 12.61.120,

(C ) Notw ithstanding a defendant's status as co- 
counsel, materials covered b y  subsection (d ) ()R A ) 
shall rem ain in  the esclusive custody o f  the 
defendant's attorney.

(D ) I f  a defendant is proceeding w ithou t com sel. 
materials coveted by subsection (d ) (3 )(A )  m ay 
provided to  the defendant. I f  materials are provided 
to  an unrepresented defendant under th is paragraph, 
the court th a ll o itfc r that the materials remain in the 
defendant's d e lu s iv e  custody, tie used on ly  foe 
purposes o f  conducting the cate, and he tub jec l to 
other te rm s.conditions, anal restrictions that die court 
m ay provide. The to u i i  th a ll also in fo rm  the defen 
dsnl that v io la tion  o f an order issued under dm 
paragraph t i  punishable a t a contem pt o f  court
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(4 ) R etlr lc tion  o r  P r / r r r o l  o f  P itc lo tu re  o f  
Information U pon a showing o f cause, Ihe court 
n tiy  at any lim e Older that specified disclosure be 
restricted or deferred, or make such other order at i t 
appropriate, provided th ti all m aterial and in fo rm a­
tion lo  w hich a party  is entitled shall he disclosed in 
lime In perm it the party's counsel to make beneficial 
use thereof.

(5 ) M ater ia l P a ilia lly  P itc cv e rab le . When some 
parts o f certain material are discoverable under these 
rules and other parts ate not discoverable, as much 
of die material shall tie disclosed a t i t  consistent 
wit*" this rule, (i ■« if  ion o f certain m ile ru l and 
disclosure o f the balance shall tie preferred lo  w ith ­
holding o f the whole. M aterial excited  pursuant lo 
court order shall lie  ica l.'d  and preserved In the re ­
cords o f the court, and shall tie mads available to  die 
cour( o f appeals and the supreme court in Ihe event 
of an appeal.

(6 ) P en ia l o r  Regulation o f  P ’n c h iu re  —  
D itc la iu re  lo  C o u n  in C am era  —  Record  o f  P ro - 
c trJ in g i. Upon request o f any party, ihe court may 
permit.

( i)  any show ing o f  cause fo r denial or regulation 
of disclosure, or

( t i)  any po rtion  o f any showing o f cause for 
denial or regulation o f disclosure lo  be made to die 
court in  camera e> parte. A  record shall be made of 
tuch proceedings. I f  the court enters an order grant­
ing te lie f fo llo w in g  such a showing, the entire record 
of the proceedings shall t<e sealed and preserved in 
ihe records o f the court, to be made available to  the 
court o f appeals and die supreme court in the event 
of an appeal.

(e) Sanctions.

(1 ) Failu re ta  Comply wiih p n e a v try  Rule o r  
Order I f  at any lim e  during the course o f the p ro ­
ceedings it is tenught to  die attention o f die court 
that a party  has fa iled  lo  com ply w ith  an applicable 
discovery rule or an order issued pursuant thereto, 
■he court shall order such party lo  perm it the d iscov­
ery o f m aterial and inform ation not pteviously 
ditclosed or enter such od ier order as it deems just 
under die circumstances.

(2 ) Willful T iola iion i. W illfu l vio lation by 
countel o f an applicable d iscovery rule or an order 
issued pursuant thereto m ay tub jec l counsel lo 
ip p to p n ttr  sanctions by Ihe court.

( ( j  O m n ib u s  H earing .

( I )  Time f o r  Hearing  —  When Set. I f  the defen­
dant i t  charged w a ll a felony, die court shall tc t a 
tune fo r  an om nibus heanng when a plea o f not 
guilty  is entered. The om rubut heating shall be 
scheduled for a tunc when die briefing o f pret/ia l 
motions should he complete.

The om nibus hearing m ay be cancelled by die 
courl o n ly  upon die stipulation o f counsel that diem 
are no m otions w hich  tequire  hearing and d m  
d itc o ve i/  i t  compleie. C ounte l shall also provide die 
in fo rm ation  outlined in section ( f )(2 )(D ).

The court may tel an omnibus hearing in a 
misdemeanor case.

(2 ) O u tle t o f  Tria l C ou r l a t H earing. A t the 
omnibus heating the court shall:

( A )  ensure that d iscovery under this rule is 
complete;

( I I )  ru le  on any pending m otions w hich  arc ripe 
fo r decision;

(C ) schedule any necessary evidentiary hearings, 
am)

(D ) obtain case m inagenicnt inform ation from  the 
parties, includ ing  die expected length o f tris l, Un­
like lihood o f ir ia l, and any anticipated scheduling 
difficulties.
(Adopted hy SCO 4 October 4 , 1959; amended b> 
SCO 157 effective February 15. 1973; by SCO 211 
effective July 15. 1975; by  SCO 212 effective July 
15. 1975: by SCO 329 effective January 1 . 1979. b> 
SCO 331 effective January I .  1979, b y  SCO's 64i> 
and 6 4 )  effective September 15. 1985; by SCO lOSr. 
effective Ju ly 15, 1992; by  SCO 1092 effective July 
15. 1992: by SCO 1126 effective July 15. 199 V I 
SCO 1153 effective Ju ly 15. 1994; and by SCO 
1191 e ffective  July 15. 1995)

N ote: A S  12.61.120, aJdcd by ch. 57 . )  13. SLA 
1991. amended C rim ina l Rule 16 by  restricting 
discovery available lo  c rim in a l defendants.

Annotations
C a m

t Genrrxl 
It Oitclnm rt <o A tcvlfd
III f l.K lc iiu fv  lo  Pmmviiion
I. In ( I r n i r a l

D m  rule illc .rd i limited iliicovery in cm w n l can 
M artinet v. Male. Op No J I9 , 4 2 ) M  700 (A l.is a  19'.

W hen a de(|fb)anl'a lubilanlive ngtni a ir ncd effected I 
in# inimdoction mio evidence o f a reference to prigr-. 
evidrnce wbiib bad been negligently demoyed by she g.4.< 
me eJm iitnio o f lb# testimony n  noe *plem enoe * Taeret 
Male, O f  No 1 0 1 7 . 519 P2J 7 f l  lA laiaa 19711

f  m im e  of ih il rule g u n  notice t o  stale that e . ,J f- 
itiigni t*  ihe object o f d.icovery and shovild b# petierce 
Lauderdale v. S late , Op N o 1254, 341 1*24 )? f. (A lan 
1976)

D m  rule ii dei.gned so fuisbee discovery n  aider 
eliminate gotk eying foe lac tnal a J n n u je  and met I y avrpcv 
t in  Jacd ln l i M ile , Op N« 1245. 351 PJJ I I I  (A lin  
I97A)
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W'hrie there n • violation o f thia rule nut ot toftltilutional 
•rmmicni the "hamilcia error" UK will (< •|f»lieJ. I ) n  
ardlaa t . State, Op No. 1245. 551 IV J 111 (A laika 1976).
• r**m where violation! o f th il rule di<J »iH prrjuJicc 
fendiM, waiter would l>e remanded lo  Inal courl for h rano i 
< tamtiunt thal night be impoieJ on pruieculor under Rule 
- f ) (2 )  D ra Ja rd ln t e. Slate. Op No 1245. 551 F2J I I I  
M u lt  1976).

I ipanticn of diicovery l<y<*id pmvitioni contained in 
urt ruler it m oil i|qiropnalely done through ameminent o f 
ittfing rule* a tu t thorough iiudy liurhanan v. M alr, Op.
0 1)16. 561 IVd 1197 (A laika 1977).

rara jia jiti (<1) id thia rule, doc I n<4 ju itify  cwdutling an
1 pane m camera heanng to (ontider evidence in conjunction 
Vn a bail reduction proceeding. Carm an v, Slate, Op. No. 
121. UA P2d 361 (A laika 1977)

Order denying mniiui for ducovrry it a final order ar I 
a/ be aj^iraled even i f  motmn ta not renewed. H ilton  v. 
tale. Op. No 1416. 561 P2d 973 (A laika 1977)

Failure to on lrr d .tco'ery o f relevant material * a i  ncd 
vrrtiblc enoe where the material auught to diicovered 
lu ld  have l<en merely Cumulative, (Iraharn v, Mate, Op.
.» 1322.571 F id  6 )1  (A laika 1977)

Superior court *1 in camera riam inanon nf kidnap victim’a 
-rmai did nol deprive defendant o f ‘ effective confrontation"
* nf acceia lo  evidence which w*» fw en lia lly  helpful In hia 
•Itn le where that portion o f journal pertaining to defendant 
at turned over to defentc and where defrme could rfiton *t have auuined that the remainder ot ihe journal Outlined
• reference I to the defrnJanl oe ihe alJegeJ come. M ftrrr ll 
Male, Op No 1577, 575 P2d 1200 (A laika 1971).
Where confeilion o f  codefendant v i i  ditcfoted hy 

uecuhnn fo r the fu ll lime after the Inal l<egan. but cut o f 
f  preiener o f  the jury. Ihe trial court ailed properly rn 
•ny«n| a motion by the other defendant! fo r a noiinal. in 
■anting a continuance, and m refuting to allow ihe proiecu 
■i to uie the con/eaunn al Inal Hawley ». Stale , Op. No 
>37.614 P2d 1 )49  (A la ika 1910)

I he remedy of eacluiion o f l<|nificant eviJence for a 
•lalKn cd tne ducovery rolet thould t< impoird only »o rare 

fuaimrti. and abient lub ilan iial f«r/jJice lo the rvorvdfembng 
irry.the appropriate rrm ed ifi are the granting o f conlmuanc* 

imposition o f monetary u n c tio n , or the cicmae o f 
«iirmp4 pnwen by the court State ». 1 ,4 *  It, Op Nol 35,
•2 P2J 547 (A laika A |y  1911)

In the abrcnce o f a luncly gvrtrial objection. hearuy 
nnwvty peerented tn anJ considered by a f t  and jur y ihoulJ 
* regarded in  appeal ar tonilrtuitftf admiltible and fu lly  
•*p»lrr»l evidcrwf C a iw ll ». State, Op No 91. 645 FJJ 
> tAlatka App. 1VI2)
Fact that ndiivuera cha iir J d rlen Ja/j *»th theft of npper 

rth but did nci allege a »pecif*c theory o f theft did nor deny 
rfendana due peocen KAce liberal d.icove ry rotei permit an 
i* ird  to o tra n  adequate ducovery o f the Male's cate and to 

•i adequate nonce o f the iu ie ‘a theory or th rone i o f peorecu 
«  VMuU m i f .  Slate . Op No 106. 641 IV J 601 (Alaska
<r i t in

Defend m l • mrtion to Itnke telephone record evidence 
. . r  J « [m  hn conii«ivtiunal iifh t c l pn*acy after the u i'c  
• i  a im * /  irrrc d v rr f much of the evidence v n  p c p i l j r  
r a*e# c*. IW  f  nnmd that JrfrnJam  had waived the ob jro ion

by not making the motun at the ommhui hearmg prior In tnal 
llohm an v. Mate, Op. No. 290. (//) IVJ 1 )16  (A laika App 
19 )1 )

Motion to diim iii grand jury indictment <*t llie ground ihrt 
MMprnj'er infnmialnvi war prviented In the grand jury war 
prrqurly denied n  untimely, imce ll.e motion war nol railed 
until during or after jury lelection, and liecaui? the other 
evidence pmented w n  $o ilnmg that thr grand ju ry ‘a deeiiinn 
tn indict wai dearly m i a lfrded by the allegedly impioj*r 
infnmiatinn. rr llc h a rd  v. Stale , <>j». Nn. 319, 6 7 )  IVd 29 | 
(A la ika App. 191 ))

Where motion in auppma evidence wat filed late but prior 
to tnaJ, it wai i lu ia  o f ditcretion fo r die Inal coun tn deny 
the motion a i untimely where defendant wai not |< rovia lly 
rripon tib lr fo r the late filing and hit aitomey did not act m 
bad faith for U -• jurpnie o f delay. K o i v. Stale , Op. No. 394, 
6 )5  IVd 1267 (Alaika App 19)4).

Where charge of betrg a felon in p o iim io n  o f a fi*e*rm 
wai properly ynnrd to kidnapping and other chargei. diereby 
allowing the piry to I#  informed o f defendant*! prioe felony 
conviction, which would not have been the caic had the 
firearm (v i i f in o n  ihvrge Ixen levered, tr il l judge d*d me 
abote hit ditcrebon in refuung ai untimely defendants 
teverance moticn made on the morning of trial. Wortham v. 
M ale . Op No. 4 |4 . 6 ) 9  IVd I D )  (A la ika App 19 )4 )

A party intending I j rely u|k»o a lutitutence defrme to 
charge! o l violating hunting l t » i  m u ll mike a preliminary 
ihowmg at a reatonablr time Iwfnrr tnal. failure to give notice 
o f the defence Iwfore tnal nr m the manner preicnl^d m a 
pretrial order may. unleti e icu ir J for g«a*J caute. m u ll in the 
forfeiture o f die defenie. S late v. F lu ik a , Op. No 456, 6 9 )  
P2d 174 (A laika A |p  1 9 )3 )

Argument that tearch warrtnta were imprrprrly broad an i 
premature wa» not made lo  trial court and would not therefore 
l<  CtrfitiJered on appeal Stuart v. S«ate. Op No 4f»4. 69$ 
IV J  121) (A la ika App 19 )5 )

The broad nghu to ducovrry granted a criminal defendant 
under the Alaika rulet wd) render a bill o f particuliri unnccet* 
tary in motl c a lf I Covington v. S ta le , Op. No. 491, 7 0 ) IVd 
4 )6  (A laika App. 19)3 )

W here the tnal coun pcrmiti an untimely juetriilchallenge 
to the indictment and rulet on die me h it o f that challenge, the 
challenge will not t« deemed fnrfntcd on appeal Abrutka v 
S la te , Op No 302 .703  IV J  1261 (A la ika  App. 1 9 )5 )

An in earner a eiammation o f material tulvmiied by the 
pruaecutor m u ll involve morv than a cunoey deienuinaticvi 
thai i l*  material u  n>4 JacoveraMe; where there n a auggea* 
lion that the protecutoe baa not tubnullrd at! the rrqueued 
material, the court ahoubl inquire further Itraaten v. Sta le . 
Op No 504. 703 P2J D l l  (A laika App 19 )3 )

Where defendant's ditcmery rrqueit wat fur evidente 
which the Mate * t t  urvier obligation lo  provide ar-J defemlani 
did not requeit attion o f the court regarding the rtqu fit and r.o 
court action wat Liken, defendant ! diicovery (rq*eit » n  not 
a Jiicovery rm^ton; acccMdmgly. Ina l court erred m eiduding 
the period during which the requeit wai pending from ihe 
t fc rd y  Inal civnfMation M ille r r. SLale, Op Nn 311, 706 
P2d ) ) 6  (A latka App. 1913).

Vndaiion »>f the a ffinna livt duty tn colled anJ pi«irr*e 
material evidence require! re venal un appeal only where 0 *  
defendant it denied due p rm en  at a re lu ll o f the violation, 
due procctt it violated only if the evidence, if collected an iW
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prtterved, crnild p>inbly affect the outcome. K lumb v. S tile , 
Op No 375. 712 IVd 9W (A laika A jv  1916)

Failure to preierve tittue tim p lr i from the area o f the 
victim*! vnuii.li did not violate defendant a due p roem  nghu 
w ferr |d>*4 ngrap«ii o f the woundt and Ihe paiholugin'i reponi 
prr/vided d*e neceiiary evidence Klurnh v. Stale , Op. No 
575. 712 IVd 909 (A latka App 1916).

Although defendant had a right lo  he prtient at
hearing, hit ahiencr fn.«n the heaiing wat held 

hannleti beyond a reatnnable dmdit detpite hit claim that 
attendance wtcild have alerted him to the nerd to peremptorily 
challenge th- tnal judge and lo  affirmatively protect hit iprcdy 
tnal ngt* Trudeau v. Stale, Op. No. 5 )1 , 714 P7d 362 
(Alatk * ,5 1 , 1916)

Fit urt »o ra in  an ob^ciicet at tnal to the ttate't reliance 
on tcitimony o f a te iua l atiaull victim*! phytician re lulled in 
' irfciture o f the oli^ctinn ll l lb u rn  v. Stale , Op. No $00,765 
2d 1)12 (A laika App 1911).

DeTrndant forfeited his argument tha‘ the pmtecutoe, who 
had participated in • videotaped interrogation o f defendant, 
thould !< recuted. (7 fading 10 make s motion lo  that effect 
ai ihr cinndiui hearing pnor in trial Kanulfe v, State, Op. No. 
1070. 796 IVd 144 (A laika App 1990)

Thir role require td .ic ln iu rr o f * rebuttal" wttneim . Iloctlc 
v. Stale. Op Nn 3659. )0 5  P2d 344 (A laika 1991$

Contiiruiioni) challenge tn iiaiyte under which defendant 
n  indicted reed rwvc tw rsiied before tnal Oudmundton v. 
Stale. Op No )7<0. )22  IVd 1 )2 )  (A laika 1991)

Argument that thu role preclude* tnal joJge frc«n ordering 
drfemlant to lutmiil to mdrprnJent ptychiatnc eiaminaiion 
unlen defendant mtervii toraite mian-iy defrme wai reacted 
N a Ivon v. Slate , Op Nn 1146. 174 IVd 2 9 ) (Alaika App 
1994).
I I .  D lv tovu re  to  Accuted

The tnal cuurt ihotdd requirr Ihe Mate to product for in 
camera e lim ination poLcc report 1 id nral iiatemcMi made to 
them by • witnen called by the itate v hoha i lettifigd. at well 
11 any rrp->rti «>• tumminei that may e in t  o f pretnal slate 
menti made by luch wanen, when denianJ ii mide by ihe 
de frn ijN . Mahle v. Slate. t)j». No. 14. ) 7 |  IV J 21 (Alaika 
1962).

The proircutKvrv hai in affirmative duty to diicloie to an 
eccuieJ any mformalHvi wnhm Ml control which tenda lo 
negate ihe delrndant i guilt Scu ll v. S late , Oji. No IO>4. 519 
PJd 774 (A laika 1974)

Generally, rebuttal wiineitea do ro t come within ihe 
frqutrrmenl that the proucuiinn furnnh a b it o f wtinctiei to 
the defenie, to  lung ar the rebuttal 11 true retu tu l and not an 
atum|« to p'tient ihe nalf'a cair in<h>ef in the rrlHitijl. 
M cCurrg v. Slate, Op No 117 ). 5 )1  P2d ICC lA tnka 1975)

Where ihe Main produce* a rebuttal w iu ifit whoie name 
hat ncu been included on w iineii b it. the court 11 bound rn  
rTK*ivn 10  grant a continuance to allow the defenie to inveMc 
gaie t v  wiinen* background M cCu re j v. Slate, Op No. 
117). 5 )1  P2d IOO (Alatka 1975).

Dutncl court fvopedy c ira ite d  ditcretion in rrqumng 
pruductNuv 0 /  anq^ira vied »n brenhatyeer leaf Lawderdiir 
* Slate, Op No 1254. 341 fVd 376 (A le ika 1976)

Where faJur? 1 0  dm lo ie  oral tiaienvemi o l defend#’'* wai 
hamden and »mr*•Jw4i.cn o f iialemem wai not c4>/rcteJ in by

defenie. convntion would not be rvvenrd no* would beanng 
l<  had nn unctioni under Rule 16<cX7) K r lt llc h  v. Stale, 
Op. No 1264. 550 IVd 796 (A laika 1976).

Th*»a role impmei a duty cwt ihe prcnecunr lo  dncKiie ihe 
informalnvi liMed in tubiection (b ) and other irifomtahon at 
ihe Ccairt may order Dee Ja/dlna v. Slate, Op No 1243 ,3 )1  
IVd 111 (A laika 1976).

Pfvteculof hat an obligation to dudoie evidence which 
lend* to negate guiti. mitigate die degree o f the o ffrm e o r  

reJuce juniihnient Dea Jardlna v, Stale , Op No 1243,351 
IV J I I I  (A laika 1976)

W iinen teitifying in rtbotiai need not Ur placed cn 
prmrcution'i witnen b i t  O n  Jar dim  v. S ta le , Op No. 1 2 4 ) , 
331 IVd I I I  (A laika 1976)

When proiecution fail* to duc lo ie  evidence it 11 ffqu irfd  
to provide until ju i l fiefort it plan* to uie it, trial court thould 
grant a continuance to allow defrme adequate lime to prepare 
O n  Ja rd ln t v. S ta ir, Op. No 1243, 331 IVd I I )  (Alatka 
1976).

rroiecutor it c/diged to uie diligent good faith effort 1 in 
mike ducovfrabte material available to defeme countel Dm 
Jard ln t v. Stale , Op. No 1243. 551 IVd 111 (A laika 1976)

Wherr defrme countel wai not funmhrd diicov fiahk 
p.'bce reporii u rn l m  tlayi l-*fore leilim ooy wai taken, but 
after proceeding! bad ccvnmenced. defrme wai not entitled I - 
J inn iiia l. Scharvte v. Si le. Oj» N'n 1 )97 . 561 FVJ »<• 
(A laika 1977),

Thil role require! only ducio iu rr o f infomntnwi n> 
proterutiort*! pm ienksn. State %. C la rk , Op No 1497. V> 
IVd 406 (A lu ka  1977).

Fipeme log* ihowmg amounii o f money and giftt fiv ro  
lo  defendant* hy undercover officer* were relevant to defrnm 
r.f emripment and denial o f Jiicovery wai improper fiatu-* 
v S ta ir, O j.. No |4$6 . 5 6 ) P24 9 7 )  (A laika 1977)

If  material o f which diicovery ii toughl il rel'van! 
defenie. it muii d iid o te j even if J itc lo iur? would t» 
ip.contuieni w.di law en/ofcemem or protection ot person« 
unleu proiecuticui it abandoned lln h a m  v, S ta ir, Oj*. N 
1322. 371 IV J  6 )1  (A laika 1977)

I f  claim thal ducloturt c.f material toughl 1 0 dtico«rrr 
wcftjld tw mconoMrnt wtdi law enforcement or protection « 
purioni fails, material muii be ducloied to defenie counit 
and iitu r o f rrle*an<* decided in aJvenary comcif tlrahaii 
•. S ta ir. Op. Nn. 1522. 371 IVd 6 )1  (A laika 1977)

Defeme motion to p<e«rni e iirn tia l proiecution w.inr 
from tetJifym f t<cautr o f proiecution'i failure locmnply w.i 
court order 1 0  turn ihe wMneii* pericnal file over to deft* 
wai proprrly den.ed in thr ahtence of a ihowmg o f prrjuJ** 
t 9  defrndani t f  tuch a nature at like ly 10 have a lubilam- 
effect on thr outcome of ihr catr. lim e failure o f coumri ' 
comply with diicovery orJrr thould nca be uuberd ■ 1 a !••• 
for Uitmiite dupoution o f litigation Johnton v. State. O 
No 1596. 377 IVd 2 )0  (A latka 1971)

Statc'i failure 10  prrtrrve and produce the (v iition  t 
d i r r c i K * i  ot hngerprmii fuund on lamp ai acene of crime J  

not violate Criminal Rule 16(b )(7) where ih< materiality o f •> 
evidence w** marginal a it<n  and there wai no hint oe tug#^ 
Ii.m cd baJ f* .ih "O thr gnvfrrwner.t'i part W h ite* Stale, ‘ 
No 1(4)5. 377 PJd 1056 (A latka 1971)

Trial court J J not tn in not ditrmtiirvg ihe charge w' 
the Half (it le J  to proviJe tmmejiatr tliKOwffy, t.nee luhti*
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h il rtghii of defendant wcrt r><»« impinged ( ’hrltlla v. S tilt , 
Op No 1144, 310 P24 MO (AUtk* 1974)

failure of pmtrcuiioo to ilitcloic police report which 
gontauud tsformaiiort u if J on cruss-e lamination by protecu* 
lion In impeach defendant's alib- witnrtiei draily contravened 
the polKtci which underlie ( fiminal Role If. Morns %. 
Slate, Op No 1631,312 IVd 621 (Alaska 1971)

Failure of p rot ro il ion lo discloi* police report which il 
uicd m  cross ̂ lamination ctviililulrd prejudicial error amce
• I crnilJ rtci fsilly I# Mid thal Die emu did »*H •|>g*rrc• sNIy 
• Ifn i ihe /or y i «vrdKt Sir rent v. Jilair, Ojr No. 163*. 5*2 
IVJ 671 (Alnka 19)4)

If • rebuQal witness i i i  (yriw» known by ihe proiecution 
lo have knowledge of relevant f id i ,  ihen hia name. addreti 
and any statement he h«i given must N diidoted in defenie 
( i i im r l Mow* v. Slate, Oj> No 1710, 349 IVJ 471 (Alatka 
1979)

N<n disclosure of the naioea of rebuttal wiinciiea whole 
knowledge u rratonaNy rue thought to l<  germine lo ihe 
*ase, until a pool ton taken try (hr detente during trial make* 
n lo, ia /imbed lla«*( *. Slate, Op No 1740, 549 fr2d 471 
(Alaika 1979)

The slate s failure to prttrrve and nuke available |o the 
defendant ihe physical iiema fn«n which fingerprint evidence 
w ii taken d.J nri violate the defendant'* statutory rtghl of 
diicovery. W /fltk  v. .Stale, Op. No 1790. 590 IVd 46 
(Alatka.1979)

Where peoaecwlim failed lo pn.vJuce Js-«unifnti j«jftuant 
lo sequeil for d*t:o*cry. but violation wai »n gr««J faith. and
• here defendant <J.J noa requeil a continuance, it wai me error 
in adinil drxwrnrmi William* v. Slate. CJp No IV)V. 6(1) 
IVd 741 (Alatka 1979).

Stale had a responsibility to disclose to defenie the fact 
ihat reward for witness flitted , thal itaie’i w,ir»fti had twrn 
'••Id early on thal he wai pjlfntia l rrop>fnt. that witnrai had 
rfquett/d money when he fital *(g>roj«bed ihe j»>lne, and ihe 
' *« I that witness wai paid money after he |a*c U.r an • t * a I 
(element. Carman v. Male, Op. No 1994. 604 IVJ 1076 
Alaika 1979)

I're ina] request for a piychtainc repnn to which Ihe taste 
jJ  acceia ecncemmg ihe suit's key witness wat pn^erly 

tented whrre the report would noe haw comnUitrJ m a 
••earungful way lo a more elfetiive cross-eiimmiiHMi of the 
atilkfia. Cunsrrsd *. State, Op. No 2 t» l, 611 IVd 69 
Alaika 1940)

Protecution's failurelodistlot* oral tU'rmcmof defenJuti
• hoh destroyed defense theory did nee require new tnal where 
•e theory was twe reasonably cred.Me Hampton v, Stile, Op 
•o 721). 62) IVJ 311 (Alaska I9 1 |)

.Where, on the morning of Inal. Ihe prosecutor presented 
*frndari'a aitomey for ihe ftnl imve w.ih a newly discovert J 
*L<e report conuinirg the name and aJdrris of an apparent 
•tncia IO (he tilfgrd cnme, ti wa« teum for (he courl lo deny 
Jefenie m om* few continuance, bus ihe error wai harmless. 
utwU s. M siktpaU lf of Anchorage, Op S o  14. 6?6 IVJ 
•6 (Alaska A j? 19*1}

The im prtii*** of i  and > on a foe (he Hate's fa-lure lo make 
iJrniiary maim*) available lo ihr defendant d rp n j» kpw 
t drgrre of cwlpatsbiy at (o (he auie wfghcJ agnnii c r  
•/rd»cf lo (he fefcrvJwa |\*lnina v .S u te . Op No 2*31.
9 IV d ) )  (Alatka 1911)

A lap* which die prosecution inadvertently faded to 
ditclote |n ihe defendant p rw  to Will ia admits.Me if (hr 
defendant d<*a nol auffer aubilantial pi«|oJice horn in 
admission Helds *. Slate, Op No, 2)60, 679 IVJ 46 (Alatka 
1911)

Destruction nf taped evidence whiih ih«uld pceservrj 
under thia rule d-r a nol deny drlendani due proccn when ihe 
evidence merely would hs*e been cumulative of ocher rvi* 
drnce on trial. William* v. Stale, Op No. 2366, 629 IVd 34 
(Alatka 1911).

Tnal court's failure tn mture that proiecution wiinen, 
rad.ee than the date. cpputeJ disclosure of (hr w iln fll* 
mcJicaJ and psychiatric rtcordi was enor. but the error wai 
hsrmlett where there wi» mahlng tn thote recocdi beanrg on 
her credibility and competency thal wai me cumulative to her 
Inal leitimon/ and where lbn»« recordt were not incutintrni 
wnh her leitimceiy. Spencer v. Stale, Ojt. No 40. M 2 )’2d 
1)71 (Alatka App 1942).

I adurr of dffcnJanl at bn 6n l tr ill to requrit ditdoiurr 
of evidencr taken from d*e victim, which evidence w*i 
detiroyed after the tnal, waived any right he may have haJ to 
Ihe evidence at hii arconJ Inal nn ilie tame charge, revert *1 of 
hit 6ril conviction not having revived ducovrry lighti which 
had already lapied, contrqucntl;, the protccutiivi had no duty 
in preserve d>f evidence in queilion unleil it wai to clrarly 
etculpatory that the prosecutor wai obligated lo preserve it 
absent a etquest Carman v. Stair, Op. No 206.65* IVd 131 
(Alatka App 1913).

Whfrr dcfrndsnt was charged wnh obtaining or attempting 
to cdiam money by deception frt^st an ehkrly male friend, to il 
court's order that the State dnduse all financial recordt u(«n 
wf.ith it intended lo rely, rather than orJrnng pnwiuction of all 
bank record* of Ihe victim ffcNtt May 19x0 through Mauh 
19*1 at requeued hy drfrndant. w*s proper l.lnn* v. Stair, 
Op No 324.674 r ; j  1)4) (Alatka |9«)>

Altf caigh tnal court ahcajlJ h i** allowed ducovery of a 
police report concerning rsjie vu tim 'l activittfi during the 
jwmvj thr defendant claimed he met her, thr emir wai harm* 
lets, since the f» ln* report m rlf d<d not contain any eaculpa* 
lory matpnal. nor wa* ih rrr any reaton in t<heve that any 
ocher iiaiemenli takrn by ihr jw>!#<e in connection wnh the 
rrfnrt ditclote J riculpnory tnfonnation. Ilraatrn v, Male. 
Op No 504.70) IVd nil (Alatka App. 19*3)

Although the prusrcuiiort ahould have given drunk dnvmg 
defendant pretnal nuTur of h i intent lu call an eapen wiinen 
to tetlify cteterm.ng an analyna of defendanl'a bl<w>) uken 
following hn  an fil, it wai noa an aNote of discretion for Inal 
court to pemul the wiinen to tratify Ruvtrll v. M unlclpalit; 
uf Anchorage,Op No. 314.706IVd 6S7 (Alatka App. 1913)

Tnal cnurTi decision nor toctvnpel disdoiure uf infocma 
|.V<1 rrlat.ng to iSr rase obtained by (xjhcf ihimsgh calls to (he 
%iin\* i(rqvp<r»* program, a program which aohcila »nforma 
l»or| fnvit ihr publ.c concemuig cnntei um>r invrsligation.d>J 
ma luhstantialff impair the fiiorvfti of defendanrt Inal, or 
osherwite smpermiss.bl  ̂ tnfnnge upon hii cunsiituticK.aliy 
pcoiesird tnal eighit. Oalenllne v. Siafr, Op. No. 33*. 7C* 
RVJ 922 (Alaska App |9 I3 )

Assuming w.dtoui deciding ihat the Sme had a dwt t > 
prrterse (wdice dupauh tape, the State met t i l  burden **i 
rstaMishmg that she denructitn of tajx was done sn grx«J 
fanh and that ih f dcfrnJam wat f t *  jvc/jJicrd by the drttruc- 
iion. thut trial ecurt J.J no* afiuse tis ditcreiMus in refusaif hi 
UndKtn the S'l'e by ditmitung the indictmem ignnsl defen*
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CRIM INAL RULES Rule 10

aa/ti. Abdulbirjul V. stale. Op. No. 6)9. 721 P2d 1711 
(Alatka App 1916).

failure of the pratccutn* to provide agipropriai ; retrial 
ducovrry did no4 requirr prtduiinrs of disputed i«jltmony 
since the continuance offered by the trial court would have 
iur*d any prejudice ilcnutting (n ils tf»e diicovery violation, 
however, the lack nf pn Lee was purely fortutlout: in future 
cam apfvllale cnurti v mu* to acrutinlye pmircutorial 
conduct m this area, *• \<A hetitale to reverse where il
appears ihat the defend* -ecn prr/udiced by aucb action.
Hurtle *. Stair, C)ji. Ni *<72 T2d 1019 (Alaska Ajq> 
1919)

Where defendant made no I bowing that he was significant*
|y disadvantaged by the intmductiors without prior nciice of 
utiimony regarding a statement he made to the police, the irial 
(ourt'a offer nf a continuance war the pcuj^r remedy for ihr 
violation nf this rule. I.ongley v. Slate, Op. No. 940. 776 IVd 
3)9 (Alaska App 1949).

Whcrr prosecution violates thil rule by not disclosing to 
drfeftte countrl a witneit it (mends to call, the proiecution has 
thr hurJrrs ol shnwmg litii Die defendant has not twrn preju­
diced in she manner he specifically daunt, tf Dus burden is nut 
met in rtgard to a violation of this rule which surface* during 
tnal. and the prosecution dcrms Die evidence loo important lo 
p r« f ed without il. ihr proper remedy it a mistrial rather Dun 
a continuance Hurtle v, State, Op No 36)9. 105 T2J 344 
(Alaika 1991).

A prosecutor should d.tc' te lo ihe defense, upon request, 
cnrmnal records of jd lon , at Iratl in cates where the protrcu- 
lir«i intends to rely on (hem Tagil* v. S U lf, Op No 2134. 
112 IVd NH (Alaska Aj<p. 1991)

In drug cate where an niue was whedter the |«obce invests* 
g*i»on was the pr\«!uct of an illegal search hy police trsfor* 
mams, and the stair atirrled ita pnvdrgr not to identify Die 
informants, uprrt which the judge cm Jurtfd an m camera 
hrarvng «n which hr qurilioned the m/omtami uung questions 
tulartiiied hy the drfrndanl and lh« state and concluded that 
the identify of informants did not havr to be rrtealrJ, she 
Jrfrndarvi was rntolrd to are Ihe tranunpt of Ihe in camera 
hr*nng with all snfonnalires deleted that might identify (he 
a/vforrr.srwa f f l l f I M  V, Male. Op K i  11)9. S I) IVJ 615 
(Alatka A f f  1991).

III. Dlaclunrre (o IVdsecsrllon
The mere fad that a «<*jri order* an accuteJ to submit 

pcetnal mfomtaiion which is nol *peci6catly included in this 
rule does not etiabiiih (hat (he court has abuted n i discretion 
ScuCI ». .Stale, Op No |C04. 319 IVd 774 (Alaika 1974).

An order requiring an accused to prrvjuee inform at ion nol 
espm ily proviJrd for in (bcic rules for criminal procedure 
d'<* firt ccrttnrute an impru|rtr pnvnulfatites ol a new rule of 
crumnal pmcedurv Sc oil v. .State, Op No l(>>4. 519 IVJ 774 
(Alaika 1974).

The privilege agiinit compelled te lf incnmmatian under
the AJaikiCcrtititutionprubib«rieatrniivepr«inaIpmieculon- 
aJ ducovery m criminal pniceedingi Seotl t .  State, Op. No 
1031.519 P2d 774 (Alatka 1971).

The furtJamental ngM m< lo inen nnate one's self applies 
at every suge of a criminal inquiry cr pnxrrJing* regardless 
cl any /sdgc maJ* eaclutMUiary or eviJeraiiry rules Scsll *. 
State. Op So  ICOI. 119 P2d 774 (AUtka 1974)

A pretrial order requiring an accuird to disclose (he name* 
and addresses of witneitei, to produce for inspection and 
copying all written or recorded statements of prospecliv* 
dcfrnse or government w itnrsiri which Die accuted posieitr* 
anJ to produce aJvance notice of the alibi dcfrnte logeihn 
wnh in/onitaimn indicating any place or places he claims !• 
hs«e been, violates thr accuted*! pftvdegr agaunt ic l/ incroin 
nation under (he state Consiituiiius. Scull v. Slate, Op N" 
!Ca)4, 319 IVd 774 (Alaika 1974).

A pretrial discovery order requiring an aciuied In fumnt 
nnaice of the ahhi defense d«*a n<a violate an accuted - 
privtleje aglinil self incnnnnaimn under ihe state Conttmi 
lioas. Scott v. Slate. No 1(704. 519 IVd 774 (Alatk 
1974)

Where Dine was nn indication (hat defendant ever mienJc • 
10 uie the rrp»is of • Artarmi eipert at trial, it was cm * f- 1 
the Court to compel its disclosure in the state. Cilpson e, Stall 
Op No. 2066.609 P7d 10)1 (Alaska 1910)

Criminal Rule 16(c)(1) ha* no relevance when s perm* 
whose fingerpnnts are sought conirnti to give them. Ilertry ♦ 
State, Op. No. 71*1.621 IVJ I (Alatka 1910).

Ih ti rule, at it penaint in c*btainmg identificatioes f  vtdesti 
lUCh as Angeqtnma, doe* not apply to (<rions lawfully i 
cuticvJy. Liston v. .State, Oj; No 219, 658 FVd 1346 (Alart 
Alv  19*3)

Tnal court did not eir in siting tn tuppirtt evidence * 
palm print taken frrwn defer lam without s warrant wh. 
drfcniint was lawfully in cu tcviy Lists.- v. Slate, Op N 
219. 651 IVd 1346 (Alatka App 1913)

Itlilc 17, Sub|)ijriu.
( * )  r » r  A i i f i id i i iu c  o f V V i i r m m — I'o rm - 

l t t u > n « .
(1 ) S u b p o n u t i l t i l l  in o c )  (<y the d t i l  uml

ihe t e i l  o f ilie courl. u n i t h i l l  be n g ne il and *c*l>
but o thcrw ite  in  b!xrik. The puny ie .|ue tiinp  t  *ul 
poena shall f i l l  in  the hlarJcs before llie  subpoena ■ 

served.

(2 ) A  subpoena tha l!

( i )  stale the n in ir  o f the court and the title , 
any, o f the proceeding, and

( i i )  state whether the witness is  lo  testify  • 
behalf o f the state, a m unicipa lity , r i l y  or borouy! 
and order any witness testify ing  on  behalf o f II 
stale, a m unic ipa lity , c ity  or borough, to appc 
without the prepayment o f any witness fee, and

( i f )  com m and each person lo w nom  the subpot i 
is d irected lo  attend and give testim ony at the Im 
and place specified therein.

(.1) Magistrates m ay issue subpoenas in  ai 
proceeding before them.

(h ) D efendants Unable lo  I'a y . A subpoti 
shall be issued by Die c lerk  as provided in te t l i . 
la ) fo r a defendant financia lly  unable to pay the fi 
o f the witness. The determ ination o f  financial inahi'
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SENATE CS FOR HOUSE BIEL NO. 57(TRA) 

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE TRANSPORTATION COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES GREEN. Bunde, Toolicy

A Iin.L 

FOR AN ACT ENTITLED
<

'An Act relating to d river’s licensing; and providing for an effective date." I
i

IE IT ENACTED BY THE LEGISLATOR OF THE STATE OF ALASKA:

* Section 1. AS 28.15.031(a) is amended to read:

(a) The department may not issue a driver's license to a person

£1) who is under die age of 16 years, except that die department may ! 

issue a permit under AS 28.15.051 or a restricted license under AS 28.15.121; or

(2) w ho is at least 16 vcars of age hut not vet 21 years o f ape unless 
the person meets the requirements of AS 2S.15.057.

• Sec. 2. AS 28.15.051(a) is amended to read:

(a) Except as provided in (b) of this section, a person who is at least 14 years: 

o f age may apply to the department for an instruction permit. The department may, 

after die applicant has successfully passed all parts of die examination under 

AS 28.15.0S1 other than the driving test, issue to the applicant an instruction permit. 

The permit allows a person, while having the permit in the person’s immediate 

possession, to drive a specified type or class of motor vehicle on a highway or

•I*
«.>w  T c y C  U n r j i ' r l  in trd tOElCTVD TO T D?ACX£TEOI

SCS H II 57<TRA)
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vehicular way or area for a period not to exceed two years, l l ie  permittee must be 

accompanied by a person at least 25 [19] years of age who has been licensed at least !I
one year to drive the type or class of vehicle being used, who is capable of exercising ' 

control over the vehicle and who occupies a scat beside die driver, or who 

accompanies and immediately supervises the driver when the permittee drives a 

motorcycle. An instruction permit may be renewed.

* See. 3. AS 28.15 is amended by adding new sections to read:

See. 28.15.055. PROVISIONAL DRIVER'S LICENSE. Upon application, the '
i

department may issue a provisional driver’s license to a person who is at least

(1) 16 years of age but not yet 18 years of age if the person has been 

licensed under an instruction permit issued under AS 28.15.051 or under the law of ! 

another state with substantially similar requirements, for at least six months; or

(2) 18 years of age but not yet 21 years of age.

See. 28.15.057. RESTRICTIONS ON DRIVER'S LICENSE ISSUED TO A 

PERSON UNDER 21. (a) Except as provided under AS 28.15.051 or 28.15.055, a
»

person who is at least 16 years of age but not yet IS years of age may not be issued 

a driver's license unless the person has been licensed under an instruction permit 

issued under AS 28.15.051 for at least six months and has held a valid provisional 

driver’s license issued under AS 28.15.055 for at least one year.

(b) Except as provided under AS 28.15.055, a person who is at least 18 years 

of age but not yet 21 years of age may not be issued a driver's license unless the 

person has held a valid provisional license issued under AS 28.15.055 for a period of 

at least one year.

(c) A person authorized to drive a motor vehicle under an instruction permit 

issued under AS 28.15.051 or a provisional driver’s license issued under AS 28.15.055 

may not drive a motor vehicle on a highway or vehicular way or area between the 

hours of 1:00 am . and 5:00 am . each day. This paragraph docs not apply to a person ! 

authorized to drive under a provisional driver's license who is driving from the 

person’s place of residence to the person's place of employment or from die person’s 

place of employment to the person's residence and who is driving along the most 

direct highway, vehicular way or area available between the residence and the place

CS III! S7(TKA>
;-vy_rg<tt /rrr.rrro t l x t  b x a c x l t s d i
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(b) The regulations adopted under (a) of this section must [SHALL] include 

a designated level of point accumulation that [WHICH] identifies drivers who arc 

habitually reckless or negligent or who arc habitual or frequent violators of traffic 

laws, so as to show a disrespect for traffic laws and a disregard for die safety of other 

pcisons. In formulating die point system authorized by diis section, the commissioner 

shall, in the interest of interstate uniformity, provide for suspension, revocation or
I

denial of a driver's license, privilege to drive, or privilege to obtain a license for an 

accumulation of 12 or more points as a result of offenses committed during any 

consccuti\c 12*monih period or 18 or more points as a result of offenses committed 

during any 24-month period, except for a person licensed under nn instruction 

perm it or provisional license. A person licensed nnd rr  an instruction permit o r  

provisional license shall have the nerson’s license suspended, revoked, or denied 

for an accumulation of eight or more points as a result of offenses committed 

durini; nnv consecutive 12-month period.

• Sec. 5. AS 28.40.100(a)(8) is amended to read:

(8) "driver s license" or "license." when used in relation to driver ’
I

licensing, means a license..provisional license, or permit to drive a motor vehicle, or 

the privilege to drive or to obtain a license to drive a motor vehicle, under the laws

of employment.
I

* See. 4. AS 28.15.221(b) is amended to read:

of this state [,] whether or not a person holds a valid license issued in this or another 

jurisdiction;

• See. 6. This Act takes effect January I. 1997.

I
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Fiscal Noto Analysis
Pago 2

HB 57 February 28, 1996

In 1993, tho National Highway Traffic Safely Administration (NHTSA) offered to states direct grants to assist In the implementation 
and evaluation of a graduated liccnso system In 1994, Alasko and North Carolina were tho only two states to bo awarded thoso 
grants Alaska's grant was In tho amount of 577 1

Traffic crashos are the number one cause of death for youth nationwide. Alaska statistics arc no different than the national 
statistics

Tho impact this bill has on the Division of Motor Vehicles is the issuance of the full driver's license after the provisional license 
period is over This bill requires tho person be re issued a driver's license without tho provisional license restriction The porson 
will be required to pay n duplicate liccnso foo of 510 The division issued approximately 10.000 driver's licenses in 1994 to 
individual's in this age group This will generate approximately 5100 .0  in new general fund program receipts

A person of this age group will have their driver’s license suspended for accumulation of points at the 8 point level instead of 12 
points in a 12 month period. In 1994, 1,205 warning notices were sent to Individual s in this ago group. It is anticipated, this bill, 
will cause a deterrent effect on this ago group and approximately 500 of these individuals will not reach the 8 point accumulation 
This will result In approximately 700 additional point suspensions yearly Since tho point suspension notices are automated, the 
cost tho Oivision will Incur is for the postage to mail the suspension notices to the individual The law requires these notices to be 
mailed by certified mail return recent Postage rate for certified mail is 52 52 each

It is estimated, 90  percent of all persons whose license is suspended will reinstate their driver's license A 5100  CD reinstatement 
fee is charged anytime a person has had their license suspended This will generate approximately SG3 0 in now general fund 
program receipts rcvonuc The total omount of additional new general fund program receipt revenue generated by this bill is 
S I6 3  0

The fo llowing is a cost breakdown associated with Alaska's graduated license implementation grant

Pe rsonne l Se rv ices  5 4 .5 {Cvertrr.e cost associated witn the g*an! administration )
Travel.....................................5 5 6
Contractua l.........................SCO 5
Equipment...........................S 6.5
TOTAL................................... 577.1

th e  following analysis is an estimate ot the operational cost the O-vision ot Motor Vehicle* ant.cipatcs w lh  the passage of tn *. b '»

FV 97 FV 98
PERSONA! SERVICE.;
1 MciorVehicfeRepresentative (Anchorage) l / 2 y e a r F Y 9 7  516 <s 536 7

Federal Grant Receipts 5 4 5
TRAVEL

Federal G ra *-1 Rece pts 5 5 6
CONTRACTUAL
Postage 700 notices (ccrtif.ed mail) Q  52 52 each 5 I B  S 1 6
Computer (Mamf/amp Connection) yearly costs 5 0 5  5 0 5

Fede»a'Gran* Recc pis 550 5
59 0 Oata Processing Fees
530 0 Computer Programming
56 6 Pubic Serv.ce Announcements a rd  L»ro; Vjres
513 0 Pub’ tc Op nron Survey
51 3 Tu ben Naticnal Jud'COl Ccd'eqc for Hearing Otfcer T r j . r  n j

su pple s
Routine office Supplies 5 0  5 5 0  5

EQUIPMENT
1 Complete Computer Workstation 5tOG
One time costs

Fedffa' Gran! Accepts $ 0 5
LfpjraCe cf Computer equipment ar.d software

to ta l 5108 3 5)9 5
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tho State shall nt a minimum suspend, cancel, or 
rot oka tho poraon'o CDL or his/her pending applica­
tion, or disqualify tha person from operating a com­
mercial motor vchiclo for a period of at least 60 
consecutive doys.
(h)/?rc/oroc((y. A State shall allow niiy poraon who 

has o valid CDL which ia not suspended, revoked, or 
cancoled, and who la not disqualified from operating 
a commercial motor vehicle, to oporatu n commorciol 
motor vohlclo In the State.
(11 Alternative procedure*. A Stnto may Implement 

altemalivn procedures to the certification require 
menu of |383.71(aKli, (4). and (6), provided thosu 
procoduros ensure that tho driver meets the require­
ments of those paragraphs.
1983.75 Third party testing.
(a» Third party tests. A State may authorise a 

person (including another State, nn employer, a pri­
vate driver training facility or other private institu­
tion. or a department, agency or instrumentality of 
a local government) to adminUtcr the skills tests s* 
specified in Subpans 0 and I i of this part, If the 
following conditions are met:
(1) Tho tesla given by the third party are the same 

n i thoso which would otherwise bo given by the Slate; 
and
(2) Tho third party bos nn agreement with the 

State containing, nt a minimum, provisions that:
(i) Allow th» FHWA, or iu  representative, and the 

State to conduct random examinations, inipoctions 
and audits without prior noti.e;
Iii) Require tho SUte lo conduct onsite inipoctions 

st loast annually;
(in) Require that all third party examiners meet 

the samo qualification and training standanls as 
State examiners, lo tho extent necessary to conduct 
skills tests In complionce with Subparts O and II;
I iv ) Require that, at least on an annual basis, State 

cmpioyeis toko the tests actually administered by the 
third party as i f Uie State employee were o l« t 
applicant, or that States test a sample of drivers wbo 
were examined by tho third party to compare pass/ 
fail remits; and
(•) Reiervo unto thoState the right lo lake prompt 

and appropriate remedial action against tho third- 
party testers in the ev#nl that tho third-party fail* to 
comply with State or Federal standards for the CDL 
(citing program, or with any othsr terms of the third- 
party centre : t
(b> Proof c f testing by a third party. A driver 

applicant who take* and posits driving tests admin­
istered by an sutboriscn third party shall provide 
evidence lo thoState licensing agency that ho/she hoi 
suceeiifUlly passed the driving tests administered by 
the third party.

1353.7< Substitute fur driving skills tests.
At the discretion of a Ststr. the dm-ng skill test 

s i specified In 1393.119 msy be waived for • CMV 
operator who Is currently licensed at the time of hia' 
her application fur ■ CDL, and substituted with 
either sn applicants dm  mg record and previous 
putiag» of an acceptable skill* test, or on applicant's 
driving record in combination with certain driving 
experience. The State shall Impose conditions and 
•Imitations to restrict the opphcanta from whom i  
State may accept alternative requirement* for the

skills test described in {383.113. Such conditions 
must require- nt least Die following;
(a) An applicant must certify that, during the two- 

vear period ImrnodloU-ly prior to applying for n CDL, 
he/sho:
i l l  Has not had niorr than one license (except in 

the instances specified in {383.21(b));
(2l Has not hud any licento suspended, revoked, or 

canceled;
(3) Hus not had any convictions for any typo of 

motor vehicle for the disqualifying offenses contained 
in -.61(bt(2l;
141 Has not hud more than one conviction for any 

type of motor vehicle for senous tx .lfilc violations; and 
(5> Has not had any conviction for a violation of 

State or locul law relating to motor vehicle traffic 
control (other than n parking violation) arising in 
connection with any traffic occidont, and has no 
record of an accident in which hw’she was at fault; and 
lb) An applicant must provide evidence and cortify 

that;
111 lie/she is regularly employed In a job requiring 

operation of o CMV, and that either:
12) IfWahe Ini6 previously taken and passedo skills 

tost given by a Stale with a classified licensing and 
testing system, and that tho test wirn behind-thc- 
-•vhool in a representative vehicle for that applicant's 
dr.ver’s hcanto classification; or
(3 1 Hcv'sho hus operated, for at least 2 years imme­

diate!) preceding application for a CDL, a vehicle 
representative of the commercial motor vehicle tho 
dnvcr applicant operates or expect* to operate.

sub part f -  vehicle croups and
ENDORSEMENTS

1383.01 Commercial motor vehicle groups.
(a) Vehicle grvup description*. Each driver appli­

cant must
posse i and  bo tested on h ltf ie r knowledge and 

skill*, de.cribcd in Subpnrt J of this part, for the 
commercial motor vehicle group'.*) for which ho'shc 
disire* a CDL The commercial motor vehicle grt, ips 
are ss fallows,
(1) Ccmhinotion Vt/ncte (Group AJ Any combi­

nation of vshlcle* with a Gross Combination Weight 
Rating (GCWR) of 26.001 or more pounds provided 
the GVWK of the vehicles) being towed Is in rscesi 
of 10.000 pounds.
12)ltc<svyStruighlVcKtcUiGrc>upD)-~ Any single 

vehicle with n GVWRcf26,0C/lcr nure pounds, or any 
such vehicle lowing s vehicle not In excess of 10,000 
pounds GVWit
OiSma/f VehicleIGmup Cl —  Any single vehicle, 

or combination c. Siclts. that meets neither the 
definition o! Group A -.or that of Group D os contained 
in this section, hut that either is designed to transport 
1C or more passenger* including the d ritrr , cr is used 
In the transportation cf material* found lo be hatard- 
cus for the purpc,.** cf the HsranJoui Material* 
Transportation Art and which require the motor 
velude to !•* placarded under thr HatanJous Mate* 
ria l* Regulations (49 CPR Part 17.’ , Hubpart F).
(b) lltp rcun leher vehicle. Fcr purpose* of taking 

the driving test in accordance with 1383.113, a rep­
resentative vrlild f ir a given vehicle group ccn-
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SENATE CS FOR MOUSE HILL NO. 57(JUI))

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE
Offered:
Referred:

Sponsor/*): REPRESENTATIVES GREEN, Runde. Toohey
A BILL

FOR AN ACT ENTITLED 

"An Act relating to d river’s licensing; and providing for an effective date."

BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.15.031(a) is amended to read:

(a) The department may not issue a driver’s license to a person

(1) who is under the age of 16 years, except that t^e department may 

issue a permit under AS 28.15.051 or a restricted license under AS 28.15.121: or

(2) who is nt least 16 years of age hut not vet 18 years of age unless 

Lhe_i)e£s«;n meets the .requirements of AS 281 x057

• See. 2. AS 28.15.051(a) is amended to read:

(a) Except as provided in (b) of this section, a person who is at least 1*1 years 

of age may apply to the department for an instruction permit. The department may. 

after the applicant has successfully passed all parts of the examination under 

AS 28.15.081 other than the driving test, issue to the applicant an instruction permit. 

The permit allows a person, while having the permit in the person's immediate 

possession, to drive a specified type or class of motor vehicle on a highway or

• I*
;;»w m d r r i i n * 1  IVELE7ED TEXT BHACKE7EPJ
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vehicular way or area for a period not to exceed two years. The permittee must be 

accompanied by a person at least 2§ [19] years of age who has been licensed at least 

one year to drive the type or class of vehicle being used, who is capable of exercising 

control over the vehicle and who occupies a scat beside the ''river, or who 

accompanies and immediately supervises the driver when the permittee drives a 

motorcycle. An instruction permit may be renewed.

* See. 3. AS 28.15 is amended by adding new sections to read:

See. 28.15.055. PROVISIONAL DRIVER’S LICENSE. Upon application, the 

department may issue a provisional d r ie r 's  license to a person who is at least 16 years 

of age but not yet 18 years of age if the person has been licensed under an instruction 

permit issued under AS 28.15.051 or under the law of another state with substantially 

similar requirements, for at least six months.

See. 28.15.057. RESTRICTIONS ON DRIVER’S LICENSE ISSUED TO A 

PERSON UNDER 18. (a) Except as provided under AS 28.15.051 or 28.15.055, a 

person who is at least 16 years of age but not yet 18 years of age may not be issued 

a driver’s license unless the person has been licensed under an instruction permit 

issued under AS 28.15.051 for at least six months and has held a valid provisional 

driver’s license issued under AS 28.15.055 for at least one year.

(b) A person authorized to drive a motor vehicle under an instruction permit 

issued under AS 28.15.051 or a provisional driver’s license issued under AS 28.15.055 

may not drive a motor vehicle on a highway or vehicular way or area between the 

hours of 1:00 a.m. and 5:00 a m. each day. This paragraph docs not apply to a person 

authorized to drive under a provisional driver’s license who is driving from the 

person's place of residence to the person’s place of employment or from the person’s 

place of employment to the person’s residence and who is driving along the most 

direct highway, vehicular way or area available between the residence and the place 

of employment.

• Sec. 4. AS 2S. 15.221(b) is amended to read:

(b) The regulations adopted under (a) of this section must (SHALL) include 

a designated level of point accumulation that (WHICH) identifies drivers who arc 

habitually reckless or negligent or who arc habitual or frequent violators of traffic

SCS lilt 57<JUD)
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laws, so as to show a disrespect for traffic laws and a disregard for the safely of other 

persons. In formulating the point system authorized by this section, the commissioner 

shall, in the interest of interstate uniformity, provide for suspension, revocation or 

denial of a driver’s license, privilege to drive, or privilege to obtain a license for an 

accumulation of 12 or more points as a result of offenses committed during any 

consecutive 12-month period or 18 or more points as a result of offenses committed 

during any 24-month period, except for a person licensed under an instruction 

permit or provisional license. A person licensed under nn instruction permit or 

provisional lie 'nse shall have the person’s license suspended, revoked, or denied 

for nn accumulation of eight o r  more points as a restilt of offenses committed 

during nnv consecutive 12-month period.

* Sec. 5. AS 28.40.1 00(t)(8) is amended to read:

(8) "driver’s license" or "license," when used in relation to driver 

licensing, means a license, provisional license, or permit to drive a motor vehicle, or 

the privilege to drive or to obtain a license to drive a motor vehicle, under the laws 

of this state [,] whether or not a person holds a valid license issued in this or another 

jurisdiction;

* Sec. 6. This Act takes effect January 1, 1997.

WORK DRAFT WORK DRAFT WORK DRAFT
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G r a d u a t e d  L ic e n s in g  In 
T h e  U n i t e d  S t a t e s

The American Association of Motor Vehide Administrators 
(AAMVA) and the National Highway Traffic Safety 
Administration (NFfTSA) encourage states to implement a 
graduated driver licensing (GDI) system. A GDL system eases 
young drivers into the driving environment under safer 
conditions prior to full unrestricted licensure. This system 
consists of three stages, named by the type of license 
possessed at each stage: learner's permit intermediate 
(provisional) license, and full unrestricted license. Young 
drivers are required to demonstrate responsible driving 
behavior in each stage of licensing before advancing to the 
next.
Although licensing practices vary from state to state and no 
state has a comprehensive GDL system, several states have 
components of a system. Eight (8) states have three stages of 
licensing: California, Colorado, Maryland, Massachusetts, New 
York, Pennsylvania, West Virginia, and Wisconsin. These states 
require a learner's permit and have an intermediate license 
(e.g., provisional or junior license), prior to a full unrestricted 
license.
Four (4) states require a two-tiered licensing system and have 
several components of graduated licensing: Illinois, New 
Jersey, Oregon, and Vermont. Illinois and New Jersey require a 
permit prior to full unrestricted licensure. Oregon and Vermont 
do not require a permit but do have an intermediate license 
prior to full unrestricted licensure.
Four (4) additional states. Idaho. Louisiana, South Carolina, and 
South Dakota, do not have graduated licensing systems but do 
have one of the highly recommended components of such a 
system- nighttime driving restriction.
This booklet contains a table showing the recommended 
components of a GDL system, a map of states with GDL stages, 
and tables showing the components of licensing in states 
having three stages of licensing and two stages, one being an 
intermediate license.
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1993 YOUTH DRIVERS INVOLVED IN 
INJURY AND FATAL CRASHES 

{AGES: 16 -20 }

6:00-7:59 p.m. 
12 V.

12:00. 1:59 p.m. 
11%

•1:00-5:59 p.m. 
15% 2.00-3:59 p.m. 

15%

-► 3 2 %

8:00-9:59 p.m. 
10%

0:00 p.m. - 6:00 a.m.

10:00-11:59 p.m. J
9% =

10:00. 11:59 a.m. 
7%

DATA R EPRESENTED ^ 
Percentage of 1,138 

injury and fatal crash 
drivers, ages 1fi |r> 20, 

grouped by time o f day, 
in 2-hour intervals.

gj.00- 01:59 a.m. 
7%

02:00 - 03:59 .tm, 4%
•04:00-05:59 a.m. 2%

05:00-07:59 a.m. 4%
08:00-09:59 a.m. 3%

32 percent of youth crash drivers were involved in crashes which resulted in injuries 
and/or fatalities between the hours of 0:00 p.m. and G:00 a.m.

J
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1994 YOUTH DRIVERS INVOLVED IN 
INJURY AND FATAL CRASHES 

{AGES: 16 -20 }
 ^
DATA REPRESENTED

0:00 p.m. • 0 00 a.m.

3 2  %

Percentage of 1,199 
injury anti fatal crash 
drivers, ages 1G to 20, 

grouped by time of day, in 
2-hour intervals,

10:00-11:59 p.m. 00:00- 01:59 am.
7% 02:00-03:59 a.m.* 4%

OjJW - 05:59 a.m. 2%
06:00 - 07:59 a.m. 4%

03:00 -09:59 a m. IV.

10:00 - 11:59 am. 
7%

4:00-5:59 p.m. 
15% 2:00-3 59 p.m. 

15%

12:00- 1:5a p.m. 
11%

More than half (53V») of all youth 
crash drivers were involved in 

crashes which resulted In injuries 
and/or fatalities during the b-hour 
period between Noon and 8:00 p.m.

32 percent of youth crash drivers were involved in 
crashe*' which resulted in injuries and/or fatalities 
between tho hours of 0:00 p.m. and 0:00 a.m.



1993 HUMAN ERRORS KNOWN TO HAVE CONTRIBUTED TO 
INJURY AND FATAL TRAFFIC CRASHES 

INVOLVING YOUTH DRIVERS {AGES 10-20}

Alcohol
Suspected

^  OAT A REPRESENTED 
Percentage of 61A 
known human errors 
contributing to injury 

arc! fatal crashes which 
involved a youth driver, 

age 1G-20.

Other Known Factors 

here wore an additional 1*15 contributing (actors other than human cr or. Of those 
other factors, 83 Involved roadway conditions. 'Slippery pavement' was cited in 71*.i 
(59 of 83) of roadway fact r j . SPECIAt NOTE: ‘u n s a fe  s p r c d 'w a s  dfCCf in  
c o m b in a tio n  w ith  ’s l ip p e r y  p a v e m e n t '  68%  o f  th e  l im e  (4 0  o f  5 9  o c c u r r e n c e s ) .



1994 HUMAN ERRORS KNOWN TO HAVE CONTRIBUTED TO 
INJURY AND FATAL TRAFFIC CRASHES 

INVOLVING YOUTH DRIVERS {AGES 16-20)

Other Known Factors

There were an additional 202 contributing factors other than human error. Of those 
other factors. 12G invoiced roadway conditions. ’Slippery pavement' was cited In 87V. 
(110 of 120) of roadway factors



TEEN A G ER S
Q & A :  G R A D U A T E D  L I C E N S I N G

Graduated licensing systems are designed to phase in young beginning drivers to full 
d riv ing privileges as they mature and develop their driv ing skills, ensuring that initial 
experience is accumulated under lowcr-risk conditions. Graduated licensing systems 
exist in New Zealand; Victoria. Australia; and in Ontario and Nova Scotia, Canada. 
Each is different, but all have in common three stages —  a required length o f time in a 
learners period w ith supervised d riv ing practice allowed under certain conditions, a 
restricted license for a set period o f time w ith unsupervised driv ing allowed in some 
circumstances but not others: and then a fu ll, unrestricted license provided the driver 
has remained free o f vio la tions or crashes. Restrictions may include n igh t d riv ing 
curfews, lim its on the number and ages o f passengers transported, and a low or zero 
blood alcohol concentration.

Laws m I ' S states include elements o f graduated licensing systems For example, nine 
states have night driv ing curfews However, in mo >t states unrestricted licenses can be 
obtained at an early age. requirements for the pre-licensure period arc often minimal, 
and fu ll d riv ing privileges are typ ica lly bestowed upon initia l licensure. The resulting 
high crash rate Ibr the youngest drivers (the crash rate per m illion miles driven for 16 
year-olds is eight times as high as it is for older drivers) has led states to consider 
adopting graduated licensing This Q&A addresses some common arguments against 
graduated licensing sys***ms

I Are graduated licensing systems discrim inatory? Graduated licensing is basicalh a 
system fo r introducing beginners in to the driv ing popu la tion in a low -risk manner, 
protecting Ixxh them and others they meet on the roads Graduated licensing systems 
cou ld app ly to all first-lim e drivers, no t just the youngest, as they do outside the 
I  m icd States In the United States, however, young people make up the majority o f 
beg inn ing drivers, and graduated licensing systems now being considered in some 
states wot;! I focus on these drivers. It should be noted that young people ate subject 
to a variets o f legal restrictions This is the case w ith voting, alcohol purchases, and 
financial obligations such as signing contracts

The rationale for special policies fo r young drivers is that their crash ri<k is particularly 
high Teenage drivers h iv e the highest crash rate o f all 20 reported crashes per m illion 
m iles driven, compared w ith a rate o f *3 per m illion miles for all other ages combined. 
However, the rate for 16 year-olds is by far the highest t-i3). fo llowed by P  year-olds

The Insurance InvWutr Mr Highway Safety ■* an independent nanprofii, tocniitic and educational 
on-eni/ahon It iv dedi(jrcd to rrducimt the losses —  deaths m|urir». a- t property damage —

i high watt I Ihe Ir ihtutc -v supiM'tcd by the American 
Insuranse fl^tusas Saieh Association, the American Insurers llighssay SaVly Alti-mee. (hr- National 
Association t Independent Insurers Safety AttO<*ilion, jn J j  number ot individual intuunce 
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