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COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT OFFICEAD RE>SS 400 WHITTIERST.

April 2. 1996

Senator Robin Taylor
Capitol Room 30
Juneau. AK 99801-1182

Dear Senator Taylor:

liach year the Council on Domestic Violence and Sexual Assault sponsors a public
hearing on a domestic violence or sexual assault issue. At our December Xmeeting,
the Council chose the Governor's Domestic Violence Prevention Act of 1996 to be thi®
year’s topic The Council felt it was vitally important that this far reaching piece ot
legislation be heard in order to increase the effectiveness of our response to domestic
violence.

Last week the Council co-sponsored the hearing with the Governor's olficc. Over
forty people from throughout Alaska took the time lo express their thoughts on the
areas of domestic violence, and the impact tins legislation could have on making
Alaskans* safer. Over 90" support the passage of this bill.

On bchall of the Council. | am enclosing a copy of the transcript ol this hearing, along
with the written comments that wc received. It is our sincercst hope that you will read
this transcript, and hear the need lor Alaska to strengthen its approach to domestic
violence crimes.

Simci'rrk

Jayne li. Andreen
lixecutivc Director

line.

cc Council Members
Liurcc llugonin. Alaska Network on Domestic Violence A Sexual Assault



COUNCIL ON DOMESTIC VIOLENCE AM) SEXUAL ASSAULT
MARCH 27-2S, 199
JUNEAU. ALASKA

WEDNESDAY, MARCH 27, 199
Alaska Stale Capitol - Governor’s Conference Room

The meeting was called to order at 10:05 a.m. by Persenia Whittern.

Council members present: Persenia Whittern. Chair, public member: Hvie Smith, public member;
Del Smith. Department of Public Safety; Yvonne Chase. Department of Health and Social Services;
Laurie Otto, Department of Law; Barbara Thompson. Department of Education; Mary Pete, public
member.

Council staff prevnt; Jayne Andrcen. Executive Director: Marcia McKenzie. Program Coordinator;
Errol I;. Atnatid. Secretary.

Others present in Juneau: I'yrnee Orme; Sandra M. Stone: Judy Steffel: Kan Robinson: Heather
Elynn: John leque: Cindy Smith: Odette Poster: Val Revard: Annette Coggins; Amber Ala:
Stephanie Morris.

leleconterence sites included Anchorage. P.urbanks. Harrow. Bethel. Cordova. Delta Junction.
Dillingham. EKluma. Glenallen. Homer. Kenai. Ketchikan. Kodiak. Kotzebue. Mat-Su. Metlakatla.
Nome. Petersburg. Point Hope. Seward. Sitka. Tok. Valdez. Wrangell, and Unalaska

Iltem: STAL1EWIDE TELECC)M 1RKNCE < THEME: GOVERNOR’S DOMESTIC
VIOLENCE PREVENTION ACT OF 1996

Whittern introduced the Governor's Domestic Violence Prevention Act of 19% and indicated the
Council decided to sponsor this bill because it will provide a number o] new avenues to increase the
safety of \ictmis and make offenders accountable. She read an excerpt of a letter from the Cordova
family Resource Center suportmg the Domestic Violence Prevention Act..

|'i Governor I ran | liner She believes this is an important issue, although she wishes the bill, die
Council, and the conversation about domestic violence were not necessary We have a very long
way to go before we are truly a civilized s»»eiely It is important to change the pir'jre of what is
acceptable behavior inour society  Hus is not a problem unique to Alaska, and the bill comes

a result of work done by many people i»oilier states: it is a mod*." code that has been recommended
to the states tor adoption, and Is a reflection ot the best thinking on how to make a difference tor
victims and the con ..unities ni which we live She cited State and national statistics. The National
Council ot Juvenile and family Couri Justices formed a task forte to evaluate the status ot the laws
on douestic violence and to consider what kind of legislation should Iv passed to try to deal with
the problem, diis gave rise to the model code. i addresses law enlon. .mem. prosecution, the Court
System, and the iX'pariueril ot Corrections law enforcement will be able to take possession of
deadly \ capons used or possessed by a detemlini during the commission of the domestic violence
act  Peace officers will tv required to give victims more information about domestic violence,
including their rights, what legal opiums are .nailable to them, and wliat resources arc available.



whereas tile victims don't. AVV encourages that the Domestic Violence Prevention Actof 1 he
looked at very seriously because it closes the loopholes and provides great safety for women and
children.

Val Revard: She is Executive Director of Sitkans Against Family Violence. She has worked in this
lield for most of her adult life, but never chose it as a career option. She feels it chose her when,
at 4-1/2 years old she watched a man she loved very much strangle a woman she loved very much
until the woman passed out. Since that time she has seen many women with strangulation marks and
bruises on their necks, and she has seen more black eyes than anyone should have to. Over the
years, great strides have been made in legislation and we have laws to protect victims in many ways.
But enforcement is spotty from community to community. The courts treat things slightly
differently. She believes this legislation is important because it will help standardize and follow the
national model to work with these difficult situations. She believes the changes to the orders for
protection are extremely important and will he extremely valuable in moving forward.

Kari Robinson: She is a family law attorney practicing in Juneau. This new legislation is
desperately needed in Alaska to ensure that women and children’s safely needs are being met. Four
million women in the U.S. are beaten every year, yet we still lack adequate policies and resources
to effectively respond to domestic violence. Domestic violence often results in the woman's death.
At least 7()rr ot men who batter their wives also sexually or physically ; ise their children. In Inns
the AWARE Shelter provided crisis intervention to 1J)')7 victims of domestic violence and 202
victims ot sexual assault The Act provides much needed revisions to domestic violence laws. One
ot the most important factors in deterring domestic violence and protecting women and children’s
safety is when the justice system coordinates us cltorts between the police, prosecutors, magistrates,
judges, attorneys. probation officers, parole officers, and battered women's advocates. The Act
would ensure a comprehensive and coordinated response to domestic violence by expanding the
existing protection order provisions, creating a central protective order registry which is important
in ci suring a coordinated and effective response to domestic violence, providing for mandator, arrest
whic™ is .in important first step in curbing repeated abuse, clarifying who is to be arrested (the
primary aggressor, not the victim trying to defend herselfi. and prohibiting mediation m child
«.Stodv and divorce cases where a domestic violence order is in effect. She urges the | egislature
to pass tins legislation quickly and provide the necessary protection for women and children.

Annette Coggins: She is the Director of AWARE in Juneau. She lias spent about fifteen years
working m the field of domestic violence and sexual assault, working with perpetrators of domestic
violence as well as with victims. Batterers perpetrate because they can: our system allows them to
get away with it. and they know they can get away with it. and ihey continue their behavior because
ot tins. She asked that the Legislature bear this bill, it's a bill that would bring Alaska in line with
model codes ih.it have been found to be (lie most ctlcciive means ot curbing domestic violence and
that give a strong message to offenders that we're not going to tolerate tins m our communities. In
Alaska, where be have a higher rate ot domestic violence Ilian other states, it's very important that
we give a strong message that this is not going to Iv tolerated

Niber Ala  She is representing Senator Donelly. who supports the Domestic Violence Prevention
Act  Senator Donelly has submitted Senate Bill |'»7 to protect victims of domestic violence It



THE FOLLOWING DOCUMENT(S)
HAVE BEEN REFILMED TO
ASSURE LEGIBILITY OR PAGINATION

CVrtrml Microfilm Scbxkei
1Vptfumrnl 04 tdue *1>-«)
SuUttcf AL

Ro fov*



COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT
MARCH 27-28, 1996
JUNEAU, ALASKA

WEDNESDAY, MARCH 27, 1996
Alaska State Capitol - Governor's Conference Room

The meeting was called to order at 10:05 a.m. by Persenia Whittern.

Council members present. Persenia Whittern. Chair, public member: Evic Smith. p..blic member;
Del Smith. Department of Public Safety: Yvonne Chase. Department of Health and Social Services:
Laurie Otto. Department of Law; Barbara Thompson. Department of Education; Mary Pete, public
member.

Council stall present: Jayne Andreen. Executive Director; Marcia McKcn/.ie. Program Coordinator;
Errol E. Arnaud. Secretary.

Others present in Juneau: Tyrnce Orme: Sandra M. Stone: Judy Stcffel; Kari Robinson: Heather
Elynn: John l.cque: Cindy Smith: Odette Poster: Yal Revard: Annette Coggins: Amber Ala;

Stephanie Morris.

I'elecontcrence sites included Anchorage. Fairbanks. Barrow. Bethel. Cordova. Delta Junction.
Dillingham. Eklutna. Glenallcn. Homei. Kenai. Ketchikan. Kodiak. Kotzebue. Mat Su. Mctl.ik.itla.
Nome. Petersburg. Point Hope Seward. Sitka, fok. Valdez. Wrangell, and Unalaska.

Item: STATEWIDE TELECONFERENCE - THEME: GOVERNOR'S DOMESTIC
VIOLENCE PREVENTION ACT OF 19%

Whittern introduced the Governor's Domestic Violence Prevention Act ot IWh and indicated the
Council decided to sponsor this hill because it will provide a number ol new avenues to increase the
safety of victims and make offenders accountable. She read an excerpt of a letter Irom the Cordova
Family Resource Center suporting die Domestic Violence Prevention Act

I't Governor Emu Ulmer: She believes this is an important issue, although she wishes the bill, die
Council, and the conversation about domestic violence were not necessary We have a very long
wav to go before we are truly a civili/cd society It is u portaitl to change the picture ot wh.u is
acceptable behavior in our society This is not a problem unique to Alaska, and the hill comes as
a result of work done by many people in other slates: it is a mode! code that has been recommended
lo the slates tor adoption, and is a rellection ot tlie best dunking on how to make a difference tor
victims and the communities in which we live She cited Stale a,id national statistics |he National
Council ol Juvenile and Family Court Justices lorttied a task force to evaluate the status ol the laws
on domestic violence and to consider what kind ot legislation should Iv passed lo iry to deal with
the problem: this gave rise to die model code It addresses law enforcement, prosecution, die Court
System, and die Department of Corrections Law enforcement will be able to take possession ol
de.'Jly weapons used or possessed by a defendant during the commission of the domestic violence
act  Peace olficcrs will be required to give victims more information about domestic violence,
including their rights, what legal options are available to them, and what resources are available



Peace officers are also required to look at the long-term situation, including past complaints and
arrests.  Prosecutors will he required to make reasonable efforts to notify the victim when the
offender is released from ustody, and they will he required to consult with the victim before a plea
agreement is entered into. After an arrest, the defendant must talk to a judge or magistrate before
being released from jail, which ensures that each situation will receive some degree of scrutiny. The
court will have to consider the safety of the victim and the family, in addition to the safety of the
public, when considering the release of an offender. Additional conditions of release will he
available to be imposed upon the defendant. In child custody cases, the court is required to consider
the safety and well-being of the child and the parent who is a victim of domestic violence: it will be
required that they consider the perpetrator's history of causing physical harm, bodily injury, assault,
or reasonable tear of harm or injury. The Department of Corrections must notify the victim of any
change in the status of the prisoner (e.qg.. possibility of release, different custody level, or different
location). The Parole Board will be able to add conditions of parole, ard will he required to revoke
parole if the offender violates the conditions. The Department ot Corrections, with the approval of
the Council on Domestic Violence, will develop a statewide standard for batterer intervention
programs. The Department of Public Safety is to develop and maintain a central registry of all
domestic violence restraining orders, which will allow the courts and police officers to look up the
current and past st.tius of a case.

The following people testified from Anchorage:

Janet IMen (iambic: She is the past chair of the Older Alaskan Commission. She |sted the people
present in Anchorage: Diana Heard. AVVRC; Brandon Camion. BIG; Jacqueline <Jgleshy. a survivor
of child sexual abuse and domestic violence: Dr. Mark Peterson: Candice Miller. AWAIC: Knn
Adelia Leif: Regina Manteufel. victim.

Candice Miller: She lias been Program Director tor AWAIC for approximately two years. Prior
to that she was employed by the Alaska Women's Resource Center in their domestic violence
recovery program for ten years List year AWAIC provided 13.7(>(i safe nights to (>5f> women and
72') children. Tliev responded to 11.5(H) calls on their crisis line and provided services tor 554
women who were lion-residential clients, fins lull is of great importance in protecting the survivors
and victims of violence. The significant importance of the domestic violence prevention act portion
is that it provides a registry which will provide crucial information about prior acts ol violence
commuted by offenders. Another crucial component is the mandatory training of all professionals
who deal with domestic violence, which ensure that all p.iris of the system who come in contact with
a victim will he giving them the same consistent message "You are the victim nl a crime It is not
vour fault, md vou have a rieht to Iv safe '

Ihe following people testified from Juneau

Sandra Stone: She spoke on behalf of Advocates for Victims ol Vm.cnce m Valdez. Many ol her
comments were already covered by It Governor | Inter. As ashelter program, day m and day out.
they see Ihe system working against battered women and their children  Often victims believe (hat
they have backup within the system and then tuul the system is not there. Many victims return into
abusive situations because they feel the system is working against them. Recently they have noticed
that more and more batterers understand the me and outs ol the laws and know all die loopholes.



whereas the victims don't. AVV encourages that the Domestic Violence Prevention Act of 19% be
looked at very seriously because it closes the loopholes and provides great safety for women and
children.

Val Revartl: She is Executive Director of Silkans Against family Violence. She has worked in this
field for most of her adult life, but never chose it as a career option. She feels it chose her when,
at 4-1/2 years old she watched a man she loved very much strangle a woman she loved very much
until the woman passed out. Since that time she has seen many women with strangulation marks and
bruises on their necks, and she has seen more black eyes than anyone should have to. Over the
years, great strides have been made in legislation and we have laws to protect victims in many ways.
But enforcement is spotty from community to community. Ihe courts treat things slightly
differently. She believes this legislation is important because it wil help standardize and follow the
national model to work with these difficult situations. She believes the changes to the orders for
protection are extremely important and will be extremely valuable m moving forward.

Kari Robinson: She a family law attorney practicing in Juneau. This new legislation is
desperately needed in Alaska to ensure that women and children's safety needs are being met. Pour
million women in the P.S. are beaten every year, yet we still lack adequate policies and resources
to effectively respond to domestic violence. Domestic violence often results in the woman's death.
At least 7(if; of men who batter their wives also sexually or physically abuse their children. In 1995
the AWARE Shelter provided crisis intervention to 1.097 victims of domestic violence and 202
victims of sexual assault. The Act provides much needed revisions to domestic violence laws. One
of the most important factors in deterring domestic violence and protecting women and children's
safety is when the justice system coordinates its efforts between the police, prosecutors, magistrates,
judges, attorneys, probation officers, parole officers, and battered women's advocates. The Act
would ensure a comprehensive and coordinated response to domestic violence by expanding the
existing prot. ;iion order provisions, creating a central protective order registry which is important
m ensuring a coordinated and effective response to domestic vlolence. providing for mandatory arrest
which is an important hrst step in curbing repeated abuse, clarifying who is to be arrested (die
primary aggressor, mu the victim trying to defend hcrselft. and prohibiting mediation hi child
custody and divorce cases where a domestic violence order is in effect She urges die Legislature
to pass ibis legislation quickly and provide the necessary protection for women and children

Annette (‘origins: She is the Director ot AWARE in Juneau. She has spent about litteen years
working in the field of domestic violence and sexual assault, working with perpetrators of domestic
violence as well ns widi victims. Batterers perpetrate because tliev can. our system allows them to
get away with it. ami they know they can get away with it. and they continue their Ivitavior because
ol tins. She usked tli.it die Legislature hear this hill: it's a bill dial would bring Alaska m line with
model codes dial have been found to tv die most effective means ot curbing domestic violence and
that give a strong message to ol lenders that we’re not going to tolerate tin- m our communities. In
Alaska, where lie have a higher rate ot domestic violence than other states, u's very important that
we give a strong message dial this ©%not going to tv tolerated

Amber Ala. She is representing Senator Donelly. who supports the Domestic Violence Prevention
Act  Senator Doivlly has submitted Senate Bill 157 to piorect victims ot domestic violence It



prohibits insurance companies from discriminating against victims of domestic violence. SB 197 has
a hearing today: it has received strong opposition from insurance companies.

Stephanie Morris: Site is a counselor with a background in family therapy. She believes this is a
very important bill. She is particularly concerned about arrangements tegarding visitation for minor
children and the safety of children and victims. The children need to have protection and monitoring
m these kind of situations and this bill seems to address that very well. She supports the bill.

Testifying from Anchorage:

Regina Manieufel: She is from Tairvicw in Anchorage, which is considered to be one of the poor
neighborhoods with violence due to the high poverty rate. On June TSshe was a victim of domestic
violence. Police officers tend to not listen. They did not look at the beer cans to see that the
perpetrator was drunk. The officers left. The offender caught Iter and her arm was dislocated and
she received a black eye. If the police officers had done their job. she would not have been hurt.
She was unable to obtain a copy of the police report. At the emergency room, a police officer
denied her ice for her eye and told the doctor he could not come in. She is the Women’s State
Boxing Champion, undefeated, and is quite able to defend herself. It is hard for her to say that she
has been hurt, but if she does not stand up tor herself, this will go on and on. She was stalked: it
was reported 15 times and a stalking report was never put out on the perpetrator.

Testifying from Fairbanks:

Karen Simon: She is a survivor ot domestic abuse. She was married for 22 years. 17 of which she
endured mental, emotional, and physical abuse They had two children and her son was abused by
his father. When her son was 13, she discovered that her husband had been abused as a child, and
both of Ins parents came from families that .vhcre domestic abuse had existed. Her daughter was
married a year ago and she has watched her go through domestic violence. Her son is how married
with a child, and knows where Ins reactions come from. When she was married and police officers
were called, they told her that they had no sympathy for her because she could get out ot ti.e
situation any time she wanted. They went through years of counseling. 1.veryone. including the
counselors, had the altitude that this was a means of communication that needed work. She was
kicked out on the street on Christmas live 19X7. When her daughter was tirst abused as an infant,
nothing was done: the paperwork had dropp'd through the cracks. [I’ntil people understand why
women stay in abusive situations, they can never help them get out of them.

David Tvler lie i* the I ire Cliiel of the dtena GoMstre.ini | ire Department He supports this Act
Being part of an emergency response orgam/.mon. they have the need to respond to these type ot
situations We need to give the tools necessary to approach this problem to the police and victims
to try and stop this. Ibis legislation is not going to eliminate domestic violence, but it will gnc a
Isetter handle to the people who are iry mg to control i' Domestic violence is preventable. It we can
stop domestic violence, n will lessen die impact on emergency services and police, and will reduce
Ute risks to people responding

Testifying trout Barrow:



Jeanne Cross: She a the Executive Director at the Arctic Women in Crisis Prowram in Barrow.
She has also worked at the police department and court system. She thinks the bill has some good
things in it. She believes training police officers is important; many times a victim does not seek
help again because the officer doesn’t immediately see a bruise. She thinks advising the victim of
her rights is a wonderful idea especially the way it is written. In Harrow they have one Assistant
District Attorney: last week he had to prosecute a case where a woman was Killed as a result of
domestic violence, and there was a conviction. However, there are two Public Defenders, numerous
Office of Public Advocacy attorneys, and numerous private attorneys. The cases are screened from
Fairbanks. If there are going to be mandatory requirements, they have to have the tools to work
with. AWIC is constantly overwhelmed and the DA’s office is overwhelmed. Without prosecution
in the early stages of domestic violence, they will get nowhere. The judges must have training. As
a victim’s advocate, she sees victims in the emergency room and cares for their injuries. They have
to have judges and magistrates who don’t close their eyes to the seriousness of these matters. There
has to be a DA to prosecute. It is a wonderful plan, and we have to have the resources to implement
it.

Testifying from Bethel:

Generosa Tall: She is a survivor of domestic violence. She supports the expansion of protective
orders. Hus bill would help a lot ot victims be protected. She sees a lot of women who are
protected for a total ot 110 days, but alter the Domestic Violence Injunction is over the women and
children are left again with no protection. We also need to have officers take the DVI seriously: too
many times victims are left unprotected. She believes it is important that perpetrators be registered
when a victim calls tor a DVI. She has heard perpetrators say. "Who cares it you’ve tiled a DVI?
Who is going to stop me from beating you?"

Helen Sorenson: She is a survivor of domestic violence and is now an advocate. She believe
training is important in the field of domestic violence, because domestic violence affects all of us.
She supports the training provision of the bill. She supports the Council overseeing the content of
what will be required for training, because it will be able to make it more thorough i1 helping
victims. She supports training lor teachers, hospital works, prosecutors and nidges, because they
will be more aware of what to look for and rccogni/e signs of domestic violence so they can make
referrals to the providers or shelters. She supports prosecutors talking to victims about plea
agreements prior to entering agreements, so the victims can have a say in regard to the perpetrator's
conviction. She supports the Department of Corrections and Parole Hoard giving expanded notice
to victims when someone is being released from custody, so the victim will be able to be more
protected from being hurt. She supports the officers telling the victims where they can get help.

Testifying tro.n Sitka:

Annie Barber: She is a victim ol sexual assault. She supports this legislation, especially with regard
to restraining orders. She feels this bill will do a lot tor victims, especially victims who are not

related to the perpetrator.

Testifying from Valdez:



Katherine Vaara: She works for AVV in Valdez. She supports this bill. It makes offenders
responsible for their actions. It puts pressure on law enforcement to make arrests, and it gives law
enforcement the tools to help the victims. Having offenders past records in court provides a better
understanding of the danger the victims are in. She agrees with the previous speaker who said this
is a very good bill, but we need the resources to follow through. We need domestic violence
education within all agencies and departments that deal with the issue.

The following people testified from Ketchikan:

Robert Neswick: He is a member ol the WISH Board, a retired State Trooper, and a former Police
Chief for the Annette Island Reserve. He wholeheartedly supports this Act. He has worked
throughout the State for the past 22 years. He believes the mandatory arrest policy is definitely
needed for uniformity. A lot of times die victims beg the police officers not to make arrests. This
is not a problem that is going to go away, and until a person gets into the system they won’t stop
even though they say they will. The Act will let law enforcement and the criminal justice agencies
work together for a better life for victims of domestic violence and sexual assault.

Patrick Toy: He is employed in human service work. He strongly supports the bill. He agrees with
Mr. Neswick that this is not a problem that will go away and it is something that will take a never-
ending amount of work. He feels that domestic violence orders are sometimes used as . tool in
lighting for custody of children. He has filed for divorce and would like custody of his children (two
hoys), but the minute he filed for divorce there was a domestic violence restraining order tiled on
him. alter he had already given Ins wife the house and everything but his clothes, Asking for the
kids for a period of time seemed to upset his wife, lie suggested that a study be done regarding the
misuse of domestic violence orders.

Testifying from Palmer:

Pam S.mdvik: She is Executive Director of the Valley Women's Resource Center. Domestic
violence isn't just a private family member: it alfccts (lie safety ot the whole community 11l which
it occurs. None ol us want our children to go play at the houses where we know domestic violence
occurs. Wc don’t feel safe when we live next door to a family where we think a gun might go off.
She strongly supports House Ml 454 and Senate Bill 240 relating to domestic violence. Domestic
violence is addressed at a number of levels in both bills, which is mandatory for any kind of effective
intervention. The victims shelters and services can't do this job alone. 1he comprehensive base of
this legislation is exactly the kind of approach that is needed to eradicate domestic violence in our
communities. She supports some ol the specific training mentioned for various people, such as
educators, health and social service providers, and police. Site's not sure it is enough, but it is much
better. She supports die idea for .1 clearinghouse lor protective orders Although somewhat vague,
the continued education lor court system employees is essential It is especially important 11t Mat-Su,
where they have tried to engage the judiciary in receiving education, which lias been declined for
many years. She is concerned this legislation will Iv lost because of partisan politics that arc
happi mg She urged the llouse and Senate majorities to set aside partisan issues and battles; the
next oman to Iv murdered might Iv your daughter or your sister or your mother She urged that
tins crucial legislation Iv passed. We can no longer tall back on the old question, why divsn't she

(1



leave? We know that 75% of the women who are murdered by their intimate partners are murdered
at the time or after she leaves.

Testifying from Tok:

Rose Isaac: She is Director for Tatiana Chiefs Conference. She strongly supports House Bill 454
and Senate Hill 24b. She agrees that all the legislators should put their differences aside and pass
this bill. She has seen many domestic violence cases. She feels the current laws are not very strong.
The judges are very lenient, and merely slap the perpetrators hands and let hint walk the streets.
She was recently directly involved with a client: the client was asked to file a restraining order, and
she stated: "Why should 1? It’s not going to help me anyway. All they're going to do is put him
away for one night, lie'll br back on the streets and I'll be running for my life more so than ever."”
She believes the current law needs to be strengthened to help the victims. Victims need to be
educated to rights at the time the violence occurs. There seems to be a great deal of shame
regarding domestic violence, and nobody wants to talk about it. She would like to see these bills

pass.
I'he following people testified from Homer:

Walter Gauthier: lie has nothing but sympathy tor victims of domestic violence, but lie believes the
entire bureaucracy is over-funded now and out of control, lie quoted from an October 18 Anchorage
Daily News article regarding Jennifer Hell Davis being sentenced tor the embezzlement of money
from the AWARI! Shelter in Juneau. He objected to the proceedings of the Council: die Legislature
created the Council on Domestic Violence to oversee and administrate programs lor women who are
abused. They did not create the Council to lobby for specific legislation. He stated that he intends
to file complaints and requests for investigation with the Internal Revenue Service against every
women's shelter grantee of the Council who has testified today: all of their charters specifically
forbid them from advocating or influencing any particular legislation or lobbying.

I.amentia Cltamhlce: She has worked with victims of domestic violence for over 12 years. She has
kno. n women who never felt safe die rest of their lives, tearing for their lives. She has known of
over 13 cases where fetuses were aborted because of domestic violence, and no charges were ever
brought. It is important that this bill is supported and passed. She supports the bill in its entirety.

Testifying from Cordova:

Can | Peckliam: She is with the Cordova Pain'ily Resource Center. She supports the Governor's
Act She believes that increasing the length ot restraining orders from JO days to indefinitely will
make a difference in the victims* willingness to obtain an order. She believes that requiring the
Department ot |*ubltc Safety to maintain a central registry of all orders will make a difference in how
the courts proceed in cases. She flunks it is very necessary to require prosecutors to consult with
victims before a plea agreement is entered into. Prosecutors need to Iv in closer contact with die
victims throughout the entire process. In Cordova, they have one visiting prosecutor whose work
load covers Cordova. Palmer. Whsilla, and other towns, that one person can't possibly l«vus on each
case in the manner that is needed. Money needs to go into this area More prosecutors arc needed,
or at least more help tor the prosecutors.



The following people testified from Kenai:

Brenda WietTcriim: She is Executive Director of the Women’s Resource and Crisis Center in Kenai.
She thanked Governor Knowles, Lt. Governor Ulmer, Senator Salo and the Council for supporting
these important improvements to Alaska law. We need more effective intervention for crimes of
domestic violence and sexual assault, and increased safety for victims. They recently had a domestic
violence related death in their community; that is not acceptable. She wonders if that death could
have been prevented if this legislation had been in place. She echoed Ram Sandvik's comments.
She is disappointed in the Legislature and thinks they need to hear these bills, because safety is much
more important than partisan politics.

Jodv Johnston: She has been involved in social services for over 17 years. This bill changes the
focus of our problem and question from "Why isn't she leaving and why isn’t she doing something?"
to understanding domestic violence and sexual assault is a crime, focusing on the offenders, and
supporting the system that holds them accountable for those :rimes. She told of a method of killing
a wolf in the Arctic. She hopes that we can re-establish our nride and go forth supporting victims

of domestic violence by passing this bill
Testifying from Sitka:

Bridiret Gaticv: She strongly supports this bill and believes it makes a lot of the gray areas much
more black and white tor the victims. It doesn’t blame the victim; it makes the agencies work
together to make that victim safer. She agrees with police officers documenting in writing why an
arrest is not made. In small communities, the police officers may know the perpetrator or victim
and excuses are a lot harder if they have to be documented in writing There is a lot of gray area
in child custody cases, and this bill requires the court to consider the safety and well-being of the
child and the parent who is the victim of domestic violence. She thinks the statewide standards for
batterers intervention programs will be good: the standards the Council already has are great and it
would be good to put that into legislation.

Testifying from Anchorage:

Dr. Mark Peterson: He is a family physician from Juneau. He feels that I.t. Governor Ulmer stated
the problem very adequately. He was particularly moved by her description of the feeling of
powerlessness that women have. Many times he has dealt with battered women and advised them
of their options, and they respond numbly saying. “He said he’d find me. He's done it before; he
do it again. | don’t have any place | can hide." The proposed legislation improves the woman's
chance for safety and protection. It decreases some of the sense of powerlessness that many of the
women have Domestic violence is a very complex problem and requires a multi-disciplinary
approach lor solutions. He sees this legislation as one component ot an ultimate solution, but it ts
a very important component that will lead to some solutions for domestic violence. He echoed the
prior sentiments about setting aside partisan politics to address this bill tor the gotnl of all Alaskans.

Testily mg from | atrbunks:



Sandy Samanieuo: She is the hxecutive Director of the Women in Crisis Counseling Assistance
Program. She spoke in favor of these bills. Domestic violence is no less a problem in Fairbanks
than anywhere else in Alaska. In the last fiscal year, their shelter provided almost 7,000 shelter
nights to over 800 women and over 400 children. She doesn't know whether the problem is growing
or people are just becoming more aware. Laws reflect what society will and will not tolera e and
accept. She believes the majority of our society accepts domestic violence as acceptable act,. We
need to let abusers know we will not tolerate their abusive behavior and that there vill be
consequences. Passage of this bill would relate that message better than any one thing th. *Nis been
done in the past. Fnactmeni of this bill will save lives, and the sooner it is enacted, the more lives
will be saved. The message needs to get to the Legislative that this bill must at least be heard.

Stella Hamilton: She works for Tatiana Chiefs Council in Fairbanks as Coordinator for Domestic
Violence and Sexual Assault. She will be training family and youth specialists from the villages and
the village public safety officers who are in direct contact with domestic violence in the villages.
She has 43 villages that she will be working for. She supports House Hill 454 and Senate Hill 246.
She will also be working with the State Troopers. She is a survivor of domestic violence and used
her education as a vehicle to get out ot that situation.

Testifying from Metlakatla:

I-lovd Guthrie: He is Family Services Director, lie has clients tor mental health purposes. What
lie has found to be most effective has to do wig184332 '  officers. They have one police officer
who is very sensitive to victims' pain and because of that they're able to be more focused and
discharge a lot of the feelings they have inside, lie is hoping that will be clarified that police
officers cannot be insensitive to the victims. Another issue is that safe homes are a real need: in
Metlakatla they have some families that are willing to lake someone in if need be. In remote
villages, everybody knows everybody's business so it is very important to protect the families who
provide safe homes. They have one victim who was severely beaten, and the guy got away with just
20 davs m jail and is now back in the community. Fortunately, the police officers are familiar with
the case and are protecting the victim. He supports this bill.

testifying from Unalaska:

Desiree Harris: She works with 1'nalasfcar.s Against Sexual Assault and Family Violence. She
supports the Governor's Domestic Violence Act. They recently opened a shelter in Unalaska serving
the Aleutian Prmiloff region. They projected 100 safe nights for fiscal year |0%; they have already
met those 100 sate nights in 'tc tirst quarter. Historically, victims have not been supported or even
believed Comprehensive victim assistance nas been long overdue.

I orrame Sweeney: She is a survivor of domestic violence and is supportive of the Governor's bill
because it will provide greater projections for victims of ibis crime.

festitying from Ketchikan:

Oigi Pilcher: She is Executive Director ol Women in Sale Homes in Ketchikan She became
involved with WISH at the beginning in 1077 and has been working with victims of domestic
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violence and sexual assault for almost I() years. Her interest started because she has had three
family members who were murdered in domestic violence situations. Since becoming involved with
the program in Ketchikan, she has known several people who have been murdered as a direct result
of domestic violence: Darlene. Diane. Linda. Lisa, Lila. Justin, and Police Officer llogard. She
believes this Act will do a great deal to address what is going on in all of our communities with
domestic violence, and especially how it affects children. A lot of the kids in youth detention
centers, who drop out of school, that become pregnant, or are in treatment centers for other
problems have come from fair lies where there has been a great deal of domestic violence. She
believes the costs of domestic violence to children who are our future should far outweigh anything
else. She urged both the House and Senate to support this Act.

Testifying from Rethcl:

Connie Tromble: She is a Legal Advocate at the Tundra Women's Coalition in Hcthel. She strongly
supports this bill. She believes it is a comprehensive approach to protect victims of domestic
violence. She thinks many times we believe that once the woman leaves the home she is safe from
the violence, but in child custody issues especially the victimization can continue. Many ot the
problems written run into when they're trying to obtain custody is that male control comes through
intimidation and subtle gestures which threaten a won an. especially in the court room. This bill \v:}|
help judges and other people involved in the child custody process to realize that these are clement

of domestic violence, and that the woman ii not unstable even though she may appear so in court,
but that there are other subtle issues going on beneath the surface. She has worked with two women
m the past year where domestic violence has been an issue in child custody, and both women have
run into problems of judges and guardian ad litems who refused to listen to the elements of domestic
violence going on in the relationships; they are being threaten-' > with having their children taken
away. She believes this bill will go a long way in protecting those women.

The following people testified from Anchorage:

Tonv Cosantv  He feels this bill needs a lot of study You never know what goes *>n between a man
and woman, especially when iicy re married. He realizes that a lot of women b.ive been battered.
He was a paralegal for Alaska Legal Services for two and a half years and he interviewed many
people who had domestic violence problems. In a lot of cases, a man reacts with violence in
response to a woman's actions of humiliation. The Legislature has got to begin getting to the root
problem. There are a lot of men in the State who are not too sophisticated and cannot lake a lot of
verbal and emotional abuse, and they react with violence. The legislation is trying to be
comprehensive. He doesn't think the Legislature is addressing the causes ot some of tins violence.
It takes a lot more study and a lot more protection on both sides He discussed times when a woman
calls her husband and invites lum home even when there is a protective order because she misses
him. A lot of men are too easily manipulated by their wives and girlfriends lie doesn't see any
protection for any men

Jacqueline Oglcsbv: She asked what she does it her 13 year old son crosses paths with her ex
husband who broke her neck Her son says he wants to kill her ex husband, and she tells him that
he's not worth killing She doesn't know what to do. She is a surv ivor of nine years of child sexu.il
abuse and five years ol domestic violence. lhe State of Alaska let her step-father, the child
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molester, adopt her son. She has since married her son’s real lather and got her son back. Her ex-
husband tried to kill her a lot of times because ol her CIUI stock. She is still scared lo go out and
do anything, such as attend GUI meetings, because he is a stockholder and might be there. She is
afraid to go out of her house, seven years after the divorce. She had a seizure on March Ib and is
trying to find out the cause, and is wondering if it is from the beatings she got.

Vitcinia Allen: She spoke in support of opening the dialogue lor the Governor’s bills, The
emotional testimony has been hard to take. She really resents the majority holding the Governor’s
package hostage and turning domestic violence into a political issue.

Janet Helen Gamble: She stated that there are 14 people in the Anchorage office and all seem to be
in support of House Ifill 454 and Senate Ifill 24b. She will be attending the Healthy futures Project

in Anchorage which begins on Friday.
The following people testified from Fairbanks:

Inlie Smith: She is a family law attorney in Fairbanks. She believes it would be hard for anyone
not to support heightened protection for victims of domestic violence anywhere in the world. She
thinks it is imperative that, it we're going to look at legislation that does as much as this legislation
does, we also need to look at the likely outcomes of that legislation. Her primary concern is in the
area ot child custody. She is concerned with the statutory presumption in the legislation which
would say that any finding of domestic violcnce against a person at am point in the past would create
a presumption that that parent not share legal custody or sole physical custody ot a child. She has
gone through many domestic violence hearings and has li.nl many clients who would be called
perpetrators of domestic violence, as well as many clients who are the victims ol domestic violence
It appears to her that there are many levels of domestic violence A push or a shove or a slap in a
moment of anger is domestic violence. In some families, that's all there is and a domestic violence
order resulted from that allegation. In her opinion, children will not benefit from being deprived ol
access to a parent who. in a moment of anger, shoved or pushed their par er. She is concerned that
this legislation will significantly increase the cost of domestic violence actions and child custody
actions. If the legislation passes, she. as an attorney, would be responsible for ensuring thai her
client had a full hearing in a court of law on domestic violence actions At this time. 1)V actions
might consist of a 15 minute hearing to an hour long hearing on average. She also believes the
judges who are listening to the hearings will require a higher standard of proof on the person alleging
domestic violence because die judge will know that a finding ol domestic violence will create a
presumption in a custody case, and will be unwilling to create that presumption unless they're pretty
Mire that n hap|>encd. In Fairbanks at this time it is t.urly easy to gel a domestic violence order.
I'sii.illy there isn’t a lot ot proof that domestic violence occurred because there are usually no
witnesses In some ways, the legislation may hurt the victims ol domestic violence, and u will
certainly hurt the people who have isolated incidents ol minor violence against ilieir partners

Mike Corhill lie is the statewide President ol the Maska Peace Officers Association and a law
enforcement officer with over Ib years ol experience hi the State of Alaska, ihe Alaska Peace
Officers Association is comprised ol over 1,100 federal, stale, and municipal peace officers from
throughout the State. They unanimously support all language in the bill as u applies to peace
officers. A great deal ol the police departments and State agencies already have mandatory arrest



as pail of their policies and procedures. He also instructs peace officers on domestic violence at the
Academy and local levels. The current mandate of lour hours minimum training is not sufficient to
address the problem, but the language in the bill of 12 hours will adequately address this for officers
and should be maintained through the Alaska Police Standards Council records.

Jennifer Schmidt: She is a public health nurse at the Fairbanks Regional Public Health Center. They
provide a number of services to clients in the clinic, and have two home visiting teams, one which
works with families with chronically ill adults and children, and another that follows families lor
matcrnal/cliild concerns. About 10 months ago. two of the nurses at the health center decided to do
a survey on the rate of domestic violence within the community. It was an anonymous survey which
was handed to people as they registered tor any services. In two and a half weeks, over TOO people
filled out the survey: no one refused to do ii. The preliminary results show that 50% of the people
who filled out the survey had experienced violence sometime in ilicir life: 20% were experiencing
it now. Two tilings appear to be trends: there was a higher educational level than they thought; there
were people who checked up to eight abuse indicators who did not feel they were being abused. She
believes there needs lo be a tremendous amount ot public education, both m the media and the
schools, about what abuse is Abuse starts really early in the schools with just general harassment,
pushing and shoving, and nobody saying that type ol behavior is not appropriate. We also need
professional education. She believes dating behavior among teens is pretty abusive.

v m l.cvemtood: He is an attorney in Fairbanks who handles a lot of family law cases, including
domestic violence. Most of the cases involve custody actions. I.c understands there is a directive
that precludes judicial officers and persons within the judicial system from commenting or testifying
concerning this legislation. He suggested that newspapers contact these people and ask their opinion
on (his legislation, lie has been contacted In a number ol judicial employees who indicated
opposition to this legislation. Ihe opposition is because of the presumptions and the violation of the
constitutional rights and the ultimate clogging ot the court system that would result from enactment
of this legislation as written. It violates the constitutional rights of children and parents by expanding
tbe definition of domestic violence to include, among other things, all levels of assault, trespass, and
harassment, lie has been involved in cases where a 1)V order was issued based on a phone call
which allegedly put the complainant in fear. The person who placed the DV order would be able
to take possession of the dwelling, regardless ot whose house it is. have the person the order is
issued against pay for their house and ira”*poriaiion. and the person who the order is issued against
would be required to suirender any and all deadly weapons, which are undefined, but could possibly
include vehicles, kitchen knives, etc.. and be required to surrender any firearms, regardless of their
occupation  This legislation needs much work More ii deserves legislative action

Testifying Irom Manokotak:

l.oumy Haut.ig. He is with the Manokotak Police Department, lie agrees with statements made by
Tony Cosauty and Lynn Lcvcngood. He asked how much ot the 67% ol homicides related lo
domestic violence cases come trom rural areas lu his two and a halt months of work in his
position, he has had cases where a wite tiled charges against In-r husband and the next day dropped
the charges iK'cause site wanted bun back



Atulreen explained dial the information was dial 67w «t all homicides investigated by the Alaska
State Troopers in 1995 were domestic violence related. They have to assume some of those were
rural cases, as the Troopers do not as a rule cover the municipalities.

Testifying from Juneau:

Judy Steffel: She is a Sergeant with the Juneau Police Department, a member ot the Hoard of
Directors for AWARF. a member of the Hoard at Tongass Community Counting Center, and on
the Domestic Violence Task Force. This legislation wouldn't change anything it. the assault laws.
Fourth degree assault encompasses putting someone in fear of imminent bodily injury already, and
n is a ready covered under domestic violence laws. Deadly weapons are defined under Alaska law,
and it doesn't include kitchen knives or automobiles; those are defined as dangerous instruments.
She was asked to attend this hearing by her Chi.’f. who supports this legislation. He is concerned
about the Fiscal side of this legislation: it is going to cost more money. Juneau already has a
mandatory airest policy and has had it for at least three years. As Training Coordinator at the
Juneau Police Department, she stated that if they are short on funds the First place the money comes

from is training.
Testifying from Anchorage:

Virginia Allen: She noted that Senate Hill 197 i>also a domestic violence bill that people should be
aware of. It is Senator Donelly*s bill on assuring that insurance companies do not discriminate
against domestic violence victims because they are "accident prone".

Deora Sherman: She is Irom the Alaska Women’s Resource Center. She strongly supports this bill.
She works directly with victims. It is very difficult to convince victims that they do have rights
when they cannot get follow-up with the police department or the courts. A lot of court people and
others who come in contact with victims are not traced app'oprlately, which sometimes revictimizes
the victim and keeps her continually victimized. She believes people need to be held responsible for
their behavior and that domestic violent treated like any other crime. If 67\" of the murders
m 1995 were domestic violence retried, that is obvioush where we need to do a lot of work.

Whittern thanked the 44 people testifying for tlicir comments. Ihe teleconference was adjourned at
12:20 p.m.
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Ccrdova Family Rosourco Center

P.O. Box €63
Cordova. AK 99574

Dear Members of tho Council:

Wo want to urge you to support lhe Governor's M)). HB454. tho Domestic Violence
Prevention Acl of 1996

Tho dll goes a long way toward placing tno txirden of responsibility fcr crtmos
Involving domestic violence on tno perpetrator instead of the victim Tho dlIl requires
training regarding domestic violence for those who respond lo Iho calls from victims,
and education for those mcst likofy to ccmo Into contact with victims  The dll winder,
polico officers to amost the perpotTator based on protnblu cause, without having to
adually see the cnmo in progress. If also allows polico officers to remove deadly
wcapcn3 from tho scer.o. and requires perpetrators to sec a judge befoco being
released frorn jail The judge must consider the satoty ol victims first, before allowing

tho perpetrator s release from |ail

tn short this dll takes many steps to decrease domestic victor,co, de-cocalatc scenes
involving domosUc violence, protect vidims. and educate tho puetlc regarding this

crtme.

As thn economy in Alaska, and in Cordova, a fishing community, gees through yet
another downturn, wo are exporting that tho hard times may bo sadly rdeded In our
dwnt load in 1995 our center served /2 diems, a *0 jwoont increase over tho
number served in 1994 Wo dunk senstblo, king needed dlls such as the oro. could

help keep tho statistics down

Thnnk you,

ton*. p.m
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SenatorJudith E. Sato

Alaska State Legislature

MEMORANDUM
TO: Senator Robin Taylor, Chair
Senate Judiciary
FROM: Senator Judith E. Saky

DATE: March 11,1996

SUBJECT: Senate Bill 246

I am respectfully requesting a hearing on Senate Bill 246, The Domestic Violence
Prevention Act of 1996. | am very interested in this legislation and hope you will
consider it for a hearing very soon.

A considerable amoun t of work has gone into the rewrite of the statutes relating to
Domestic Violence - a more workable law in this area can be the result of this work and

that done in the committee process.

| became interested in this subject by attending a workshop in Kenai sponsored by law
enforcement and the Council on Domestic Violence and Sexual Assault. At that
workshop a prosecuter from San Diego convinced me and others that wo could and
should improve our handling of domestic violence cases.

Again, | urge your consideration of hearing this bill, and | would be willing to help in any
way possible when you do work on it.

South Am horage + Lower Hillside « Ocean View « Kttttl « Ketiui « Xikiski « Kalifornsky Beach

3 During Session: State Capitol «Juneau, AK 99801 g90”) 9(>S;1970 « (907) 4>SN"t>t< FAS
J Interim Anchorage: 7IF W 4th, Suite 450 * Anchorage, AK 49501 *(90?) Z5S-St83 « (90?) 258-5571 I AS
J Interim Kenai: Maimtrect Loop * Kenai. AK 99012+ (907?) 28i~?990



SenatorJudith E. Salo

Alaska State Legislature

MEMORANDUM
TO: Senator Robin Taylor,Chair
Senate Judiciary
/
FROM: Senator Judith E. Salo ,,-(

DATE: March 19, 1996

SUBJECT: Senate Bill 246

| am again respectfully requesting a hearing on Senate Bill 246, The Domestic
Violence Prevention Act of 1996. | am very interested in this legislation and hope you
will consiciar it for a hearing very soon.

There have recently boon two very serious domestic violonco cases in Alaska that
have resulted in the murdor of two women allegedly by their abusers. Both cases had
a history of domestic violence and in at least one case the woman had done
everything in her legal power to protect herself, and tho system failed hor. | believe
that SB 246 would add some additional tools to help provide a better public safety net
for domestic violence victims.

Please consider this legislation for a hearing. It truly is a matter of life and death for
some people. | have attached two articles from today’s paper. Please lot me know
what your intentions are for Senate Bill 246.

Smith Anchorage « Lower Ihllsule « On,in View ¢ Klalt « Kenai ¢ Siliski « Kalifnrtnky Heath

J During Seninn: Slate Capitol « luneau, AK 9'IHOt + (VO?) ahi-9940 + (407) a0S'3700 M .\
J Interim Anchorage: 710 W jth, Suite jiO + Anchorage, AK V'fSOt ¢(907) 2SN-N 1S3 « (et07) l.
J Interim Kenai: 14> Mainttreel Loop * Kenai. AK Wott « f/0") 21I>TW



Sterling
man pleads
not guilty
to murder

By jAniu LAWLEY *1 (.
Pcrurijuia Canon

A Sterling man accused of
killing Susan Michele Overheck on
March 5 plead not guilty Friday tn
Kenai Supcnor Court.

Alan R. Burton. 39, was
arraigned in courton Ftiday and lus
attorney, Public Defender Br.an
Easton. entered the nof-jjmlty plea
and requested a jury trial. Judge
Jonathan H. Link scheduled the
tnal for early June.

Earlier on Friday. Burton was
tndtcted on acharge of fust degree
murder by a grind jury.

Alaska State Troopers arrrsred
Burton on March Sand charged him
with first degree murder in
Ovrrbeck’s death. Troopers were
called to the residence of Burton
and Overbeck shortly Iftcr mid-
night on that day. The caller, who
identified himself as “Al.” told
troopers that he needed someone to
coma out and get him and that he
hid just killed SO " and was
going to 1dU himself too.

When uoopets arrived at the
home. Cvexbeck was found scvac-
ly injured on the floor of the home.
A 12-gauge shotgun w u found on
the porch. Trooper investigators
described Ovcihcck't wounds.
They said (Jiat she was shot tn the

See Pi.fa. bock pao

...Plea

Continued htwn page 1

side of the face. The bullet then
eiited her thmat area, entered her
upper body and exited again from
die side of her chest, damaging her
arm.

The charging document stated
that Bunon told a rocpcr upon has
arrival on the scene +at Ovctbcck
had shot herself. A trooper investi-
gator examined Overbcck. He sard
that there was no indication that
Overbcck had been holding a
firearm and that the injury was ran-
siiteni with her arm bcinr ;
side at die unc of the sho«u:.;.

Crews from Central Emergency
Services provided medical aid to
Overbcck. but she died at the Aene.

Burton is being held at
Wildwood Pretrul Facility or
S100.000 cash-only bar.

Fust degree murder is an unclas-
sified felony If convicted. Burton
faces a S75.000 fine and 20 10 v >
years in priicn.
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Stabbingy
death g oes
to the Jury

By UZ RUSKIN 3 -'1
Caly News reccrer

Jan Piccard attended nearly every day
of the trial, sitting behind the prosecu-
tor:. sometimes weeping quietiy for her
niece. Willa Jean Pritchard, who was
stabbed to death by her husband last
September.

She was there to learn the details of
how Willa was killed, hard as they were
for her to hear.

"I’a  here for Wailla." Piccard said,
outside the courtroom. She was there, too.
fcr Willa's 5-year-oid son. Someday. Pic-
card said, the little boy will ask how his
mother died, and she will have to be
ready with the answers.

On Monday, a Superior Court jury
began deliberating the first-degree mur-
der case against Leo Pritchard. 34.

In closing arguments. Assistant District
Attorney Kevin 3rady recounted how
Willa Pritchard had tried to protect her-
self from the ‘violent man she'd been
married to for three months. A week
before she was killed, she went to court
for a restraining order to keep him away.

?lease see Page D-3, DEATH
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STATE OF ALASKA
1996 LEGISLATIVE SESSION

Rovision Dale:

FISCAL NOTE
BILL NO. SB 257

Depl.AltectcdFishnnd

Title: Taking Fish or Game for Public Safety BRU: W ildlife Conservation

Component: Wildlife Conservation

Sponsor. Senator Zharoff

Requestor Senate Resources

Expenditures/Revenues
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING

1CAPITAL EXPENDITURES
CHANGE IN REVENUES ( 10M )

FUND SOURCE

JCO2 Federal Receipts
1C03GF Match

1004 GF

IC05 GF/Program Receipts
1037 GF/Mental Health

COMPONENT SERIAL NO. 473

(Thousands of Dollars)

FY 97 FY 98 FY 99 FYOO FY 01
00 0.0 0.0 0.0 0.0
0.0, 0.0 0.0 j 0.0 | 0.0 j
ool 0.01 0.0 | 0.0 j 0.0!

(Thousands ol Dollars)

Qjher

TOTAL 00 0.0 0.0 0.0 0.0
Estimate of any current year (FY9G) cost: S 0.0

POSITIONS

FULL-TIME 0 0 0 0 0
PART-TIME 0 G 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate paqo if necessary)

This bill clarifies stnlutory authority for existing departl enl and board of game practices.
Passage will not result in any increased costs.

Phil Ktw-hl. Wild ty Biologist Phono:
0'V'Sicn; Witdtitn Con-.erv.rii.'vo Dato:
Approved fcy Cnmrnnc onnr C IN-VrLCvC* Date: a\
Agency. Orpidment ol r *hand Game L

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

For fo«tf

i««. ii/wt scr.wv) »JvHHR
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Senator Fred F Zharoff
Alaska Stair Legislature
In Kodiak: P.0. Ikex 40S, Kodiak. Alaska 99615 (907) 4s6-3259 (lax also)

In Juneau: Slate Capitol. Room 121, Juneau. Alaska 99801*1182
Phono (907)465*5473 « Fax: (907) 463*3043

—  Slate Senile District C ~
Kodiak Island ft Rural Snulhrasl Alaska

Sponsor Statement
SB 257

"An Act relating to the taking of game or fish for public safety
purposes"

| have introduced SB 257 to clarify the powers of the Department of
Fish and Game anti the Alaska Board of Game with regard to matters
of public safety. The need for this legislation arose from meetings
with ADF&G and the Board of Game regarding chronic bear/human
conflicts in communities throughout my district.

Section | provides the commissioner of fish and game with the
power to authorize the taking of fish and game for public safety
purposes. This provides a mechanism for the department to woik
with remote communities on dealing with true “problem"” wildlife
that are causing unacccpatablc threats to public safety. With this
authority, the department can work with the Village Public Safety
Officer program and others to establish procedures for resolving
serious conflicts.

Section 2 provides clarity to the Board of Game with regard to their
powers to adopt regulations regarding public safely and welfare

The Department of Law has informed the board (hat they currently
lack clear authority in this area, and asked them to defer the
adoption of further regulations until the statututcs are unintended
Many current regulations are also in question with this

interpretation by the Department of Law. These tcgitlations range
from authon/ing the taking of wildlife in defense of life and propctty
to the requirement of hunter safety training for juveniles prior to
hunting in certain game refuges.

The passage of SB 257 will provide necessary tools to the Department
of I'lsli and Game and the Board of Game to aid in public safely and

welfare

SPONSOR SIAt 1 MINT



TONVKNOwies. oovehnor

departmkntoffish andcame po box:itut
/ JUR'CAU, ALASKA
PHONt (907) 4 H -4100
omen OF THF COMMISSIONED fACSMUL (907) 4*6f) V

January 16,1996

The Honorable Fred Zharoff
Alaska State Senate

Stale Capitol, Room 121
Juneau, AK 99801-1182

Dear Senator Zharoff:

At the fall Board of Game meeting, you asked the board to consider how wildlife/human
interactions, and particularly bear/human conflicts, could be belter rtcolved in those communities
aud areas of the state wheTe department personnel are unavailoble As a first step in addressing
this problem. Lhave invited Commissioner Otte of Public Safely to discuss ways of authorizing
Village Public Safety Officers and other enforcement personnel U>handle wildlife problems
within theirjurisdictions

As was discussed al lie board meeting, the department and board may lark statutory authority to
issue permits (or otherwise delegate authority) on matters related to public safety. At the fall
1994 board meeting, the board adopted a regulation authorising the department lo issue “permits
to control nuisance wildlife." The purpose of the regulation was to clarify the department’s
authority to issue permits for such purposes as controlling nuisance heavers and taking migratory
birds at aiiports to safeguard arriving and departing aircraft. The board also adopted a regulation
that would require commercial wildlife exhibitors to cany liability insurance. The Department of
Law questioned the authority of tho board to regulate solely on th basis of public safety, and
recommended that those regulations be deferred and reconsidered.

The authority for other public safety requlations has also been questioned. Those rcgulabons
include the requirement for persons unde/ 16 lo have hunter safety training before hunting
without an adult on the Mendenhall State Gome Refuge, the taking of wildlife in defense of life
or properry, and provisions for taking nuisance beavers under a permit. The department alsu
Issues “dcpredsiioo” permits to airports around the state. The need to take buds and other game
atauports to ensure public safety was underscored by the tragic lost of an AWACS plane at
FJmendorf AFB last fall.

| agree with the board that statutory clarification is preferable to inventing a rationale on which to
base public safety regulations that deal with wildlife. Notonly would a statutory amendment
support our eauting public safety/propeny damage regulations, but it could piovidc ilte basts fcr
empowering VPSOs to help irtolve human/wildlife conflicts tn remote communities

S M*dl f<r,M fl] awes | f



The Honorable Fred Zharoff 2 January 16. 1996

At the fall board meeting you offered to help with (hit matter. A comprehensive statutory
solution would be to amend three statutes, as follows. Amend AS 16.05.255(a) (Regulations of
tbe Board of Game) by inserting: ‘The Board of Game may adopt regulations it considers
advisable in accordance with AS 44.62 for... (3) establishing the means and methods employed
in the pursuit, capture, and trampon of game, including regulations, consistent with public
Mfelv and wvlfore. and tcsource conservation and development goals.. * and by adding.
“(11) Caking tame to ensure publicfifty ;" Amend AS 16.05.050(6) (Power* and duties of the
commissioner) by inserting: “(6) to takr. capture, propagate, transport, buy, sell, or exchange
(I»hor game or eggs for propagating, scientific, (OR) stocking, or pubik safety purposes * We
have discussed (his wording with the Department of Law and believe these amendments would
provide concrete authority for existing regulations and activities. The department and the board
would support this or some similar clarification of statutory authority. If wc can provide any
assistance in this matter, please letne know.

Sincerely,

Pra. k Rue
Commissioner

cc.  Pot Pourchot. legislative Director. Governor's Office
Wayne Kegelin, Director of Wildlife Conservation
Kevin Soxby, Assistant Attorney General






FISCAL NOTE

STATE OF ALASKA BILL NO. SB 261
1996 LEGISLATIVE SESSION

Revision Onto: Department Allocted: Labor

Title: Unemployment Compensation BRU: Employment Security
Component: Employment/Unemployment
Services

Sponsor: Senate Labor & Commerce
Requestor: Senate Labor & Commerce COMPONENT SERIAL NO. 18 Q7

EXPENDITURES/REVENUES: (Thousands ol oo !5
OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE
FUND SOURCE -

FUNDING: (Thousands ot Doilarsi

IC02 Federal Receipts | |
1003 GF Match 1

100A GF

1C05 GF/Program Rocoist 1
tOOG GFrMHTtA

Other i
TOTAL 0.0 0.0 1 0.0 0.0 00 0.0

POSITIONS:
FULL-TIME
PART-TIME |
TEMPORARY 1 i

Esfimato cf curront year (FY96) impact: S None

ANALYSIS: (Attach a soparato page it nocossary)

Tho pill makes several changos to the unemployment insurance previsions in tne Alaska Employment Sorvico
Act. in addition to several tocnr.ical amendments, tho bill addrossos tooeral incomo tax withholding,
confidentiality ot records, contributions and collections, benefit overpayments, finality ot determinations and
appeals Tho tax withholding provision is a todoral ccnlormity requirement which will allow voluntary
witnnoidmg ot benefits to cover a claimants' todoral income taxes Tho ether changes clarity amb guitios in the
aw ana increase tho omconcy and accuracy ot claim adiudc.if.on and collection ol amounts duo to tho
unemployment cemponsaton fund Tho costs associated witn those changos will bo acco.mmod.Vod within

oml'ng oxponctmo r>u'hon?aton

Prepared by Rebecca Nance. Olrcctor Phone: -JG5-2712

D.vison Employment Security Date : 2/12/66
?2£-7>/

Approved by Commissioner ~ Tom Cavhen. Commissioner

Agency Department of Labor Date: 2/12/66

PREPARER TO PROVIDE ALL DISTRIBUTION CAn,cc Tr>rn "c""On SLEGISLATI 'E OFFICE
; | ¢ |.IsrA] NOrT  Vi#OMWhce
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SHNATE COVMIT

DATE TURNED INTO OFFICE:

DATE: 3/8/96

> -
The Judiciary Committee considered SB 261
Relating to employment security records.
and recommends: Senate Hill:
_ | -'f'same title
I \k replaced with (O ) | ] new title
: House Hill:
It"Kadopt previous Cs =) | 1same title
j technical change
| | attached amcndmentf.s) I | new: SCR*
| | adopl Leller ol Imcm hy Commillec
| | further aTernil lo ihc Coimnillce
LALCI'S!
| | APPROPRIATION e no fiscal note

‘include fiscal notes accompany Inc litorrnur's liill



ALASKA STATE LEGISLATURE

STATE CAPITOL, SUITE 101
JUNEAU. ALASKA 99801-1182
Phone (907)465-3822

Senator Tim Kelly, Chair
Senator John Torgerson, Vice Chair

Senator Mike Viller ,
Senator Jim Duncan FAX: (907)465-3756
%nator JudySalo 716 W.4TH, SUITE 400
SENATE LABOR ANI) COMMERCE PHoNE, Goryesotse
COMMITTEE FAX: (907)258-4524

Sponsor Statement

SI* 261
"An Act relating to the release of emplorment security records;
relating to an injunction or an employer's security for
delinquent unemployment insurance ‘contributions..."

SIJ 261 was requested by the Department of 1”abor and makes several changes to the
Employment Security Act in six major areas: (1) federal income tax withholding; (2)
confidentiality of records; (3) contributions and collection; (4) benefit overpayments; (5)
finality of determinations; (6) appeals. SB 261 also contains a few minor cleanup
provisions and technical amendments.

"flic six major changes arc outlined here:

Income Tax Withholding. One important change brings the Employment Security Act
into conformity with a new federal provision that requires states to allow claimants to have
income withheld from their benefits to cover their federal income tax liability.

Confidentiality of Records. Proposed changes to current law would allow the
Department of Labor to provide additional specific unemployment insurance information to
other entities under strict disclosure guidelines. This information exchange will support
and enhance the department's own programs, as well as assisting other state programs.
The information would be used only to protect the unemployment compensation fund,
enhance employment, training, anil labor market information programs, and assist state
eligibility verification and collection functions. These changes do not rescind public
disclosure prohibitions already in statute. They are intended only to increase efficiency of
state government while retaining current privacy safeguards.

Contributions and Collections. Two provisions would provide important tools for
collecting delinquent contributions. Eirst, the department would be authorized to require a
deposit or bond from an employer who is at least two quarters delinquent in making
contibutions to the unemployment compensation fund. SB 261 would also allow the
Department to enjoin a delinquent employer from operating. Additionally, the bill allows
the Department to notify employing units of their contractor's or subcontractor's liability
for contributions to the unemployment compensation fund. This information will help
employers to meet their obligation to require contribution bonds of their subcontractors
before making contract payments.

Sponsor Statement



Benefit Overpayments. The standard for waiving unemployment insurance
overpayments would be changed from "great hardship™ to "equity and good conscience."
The new standard would allow the Department to consider other factors, such as the degree
of good faith in claiming benefits. The bill would also permit the Department to write off
uncollectible overpayments after two years. Practice has shown that most recoverable
ovcgiayincnts arc collected within two years.

Finality of Determinations. The Department would be given authority to correct any
determination during the benefit year of an unemployment claim. This change will increase
the accuracy of claim adjudication.

Appeals. A proposed amendment would provide a uniform 30-day time period for filing
appeals from any determination made by the department. The current 15-day period
probably impacts niral parties unfairly and may not allow enough time to review and
consider an appeal. A longer period will still allow for prompt disposition of claims and
assessments.

The hill would clarify the legal effect of appeal decisions. It would make it clear that
findings of fact and conclusions of law in unemployment hearings arc not binding in
another proceeding. This change to current law will prevent excessive litigation by parties
based on the effects of the Departments rulings in later civil litigation. This change should
keep unemployment hearings speedy, informal, and inexpensive.

Both the 30-day appeal period and the provision restricting the scope of department
decisions address concerns of a recent legislative audit of the unemployment insurance
appeals process.

Other Minor Chanties. Additional changes would allow an insured worker to continue
receiving unemployment while attending the funeral of an immediate family member;
rcquiic a worker to file a compensable claim for the week immediately before jury duty or
attendance at a funeral in order to receive an eligibility exemption for those reasons; exempt
extended benefit claimants from the work search requirement while attending an approved
training course; correct the definition of "waiting week™ in the Employment Security Act;
and clarify the treatment of "cafeteria plan™ payments under the wage definition in the Act.



SECTION BY SECTION ANALYSIS
SENATE BILL NO. 261

Section 1 amends AS 23.20.110(a) in the following tv/o areas:

a. Employer access to information. A clarifying amendment
gives employing units access to confidential information
necessary to protect their rights under the Employment
Security Act. This change would make it clear that both
claimants and employing units have the right to information

necessary to present or contest any claim or determination

under the Act.

b. Information shared with AHRIC-snonsored programs. The
Alaska human Resource Investment Council now has
responsibility for coordinating all state employment and
training programs under AS 44.19. This amendment would
allow sharing of employment security information necessary

to carry out the council®s mandate.

Sec. 2 amends AS 23.20.110(d) to allow the department to charge
persons Tfor the cost of providing information. This change is
consistent with an amendment proposed in section 3 of the bill

which allows sharing of confidential information with authorized

persons and agencies.

Sec. 3 amends AS 23.20.110 by adding subsections (I)-(n) to allow
the department to provide unemployment insurance information to
other persons and entities under strict disclosure guidelines.

The information would be used only to protect the unemployment
compensation fund and assist state eligibility verification and
collection functions. These changes do not rescind the public

disclosure prohibitions in AS 23.20.110; they would increase

Sectional Analysis



efficiency of state government while retaining current privacy

safeguards. Specific changes:

a. Eligibility verification and collection. New AS
23.20.110(1) would allow the department to share information
as necessary to verify the eligibility of applicants for
state benefits, assist in the collection of fines and
judgements, and collect money owed the unemployment

compensation fund.

Proposed paragraph (1) would allow the department to release
information for purposes such as verifying permanent fund
dividend applications or determining public defender
eligibility of criminal defendants. Under current lav/, the
department must deny requests from the court system and
other state agencies for residency, wage, and other

information in departmental record”-

Paragraph (2) would allow the department to release
information to the Department of Law to verify the location
and income of obligors. There is currently a large backlog
of uncollected judgements, and this information would help
the Department of Lav/ determine probability of collection

and focus collection efforts appropriately.

Paragraph (3) would allow the department to release
information on persons or employing units that are
delinquent 1in paying contributions or repaying benefit
overpayments. Release v/ould be restricted to information
necessary for collection of the amounts due. The
restriction v/ould apply to the kind and amount of
information released, as well as to the agencies or persons
to whom the information would be released. Permitting
disclosure would improve the department®s ability to collect

money owed the fund. The department is currently



prohibited, for example, from releasing the identity of even

fraudulently overpaid,claimants to a collection agency.

b. Information release agreement. New AS 23.20.110 (in) would
require an information release agreement between the
department and the requestor prior to any release of
information. The agreement would confirm the purposes for
the information and the procedures for transmission, use,
and safeguarding of the information. The statute already
requires verification of a requestor®s safeguarding
procedures under federally-mandated disclosure provisions.
This amendment would extend these requirements to any
information release, and it would provide more consistent
procedures for maintaining the confidentiality of the

information.

C. Statistical reports. New AS 23.20.110(n) would allow the
department to include firm name, address, 1industrial
classification code, census code, and staff information 1in
the department®s labor market information reports. This
would increase the usefulness of the reports, without

revealing payroll or wage data.

Sec. 4 adds two new sections t;o the Employment Security Act,
dealing with delinquent contributions. New AS 23.20.247 would
give the department authority to require a bond or security fronm
an employer whose contributions to the unemployment fund are more
than two quarters delinquent. New AS 23.20.248 would allow the
department to seek an injunction against a delinquent employer
who refuses to post the bond. The injunction would not be sought
until the employer had been given 30 days to post the bond or
security. The department would have authority to waive the bond

lequirement after the delinquency was satisfied



The above provisions would be used when other collection remedies
in the Act were not effective. For example, the delinquent
account of an employer who operates on leased equipment and has
no attachable assets 1is larqgely uncollectible using current
procedures. In the past two years, the department has declared
uncollectible 180 accounts, totalling $454,213. About half these
accounts had significant delinquent balances, and many were not

collectible using currently available collection remedies.

Sec. 5 amends AS 23.20.265 to allow the department to notify
employing units oftheir subcontractors® liabilityfor
contributions to tho fund. Under current lavw/ an employing unit
is liable for the fund obligations of its contractors or
subcontractors, itit makes payment to them before they post a
bond sufficient tocover contributions, penalties, and interest
owed to the fund. Providing employing units with information on

subcontractor liability will allow them verify compliance.

Sec. 6-9 amend the current appeal provisions to provide a uniform
30-day time- period in v/hich an employing unit may file an appeal
from rate determinations and assessments made by the department.
The current 15-day time period 1is unnecessarily short,

considering the complexity of some of these cases. The 30-day

appeal period was a recent legislative audit recommendation.

Sec. 10 allows the department to redetermine monetary or non-—
monetary unemployment 1insurance determinations within one year
from the department®s initial determination. The current
provision allows the department to correct only a monetary
determination. The amendment would allow the department to
correct any determination resulting from inaccurate information
or an error in computation, 1identity, or application of law.
This change will 1improve the accuracy and fairness of the

department®s claim adjudication.



Soc. 11 amends AS 23.20.340(e) to provide a uniform 30-dayappeal
period for all benefit determinations under the Employment
Security Act. The 30-day appeal period was a recommendation of a
recently-completed legislative audit of the department®s
employment security appeals function. The current time period
for filing appeals is 15 days from the date the department®s
decision is mailed to a claimant or other interested party. The
15-day period probably impacts rural parties- disparately, due to
mail delays, and it may not allow enough time to review and
consider an appeal. A longer period would reduce this impact and

still allow for prompt disposition of claims.

Sec. 12 amends the availability for work provision in AS
23.20.378 to allow an insured worker to receive benefits while
attending the funeral of an immediate family member for a period
no longer than seven days. Benefits v/ould be paid only if the
worker filed a compensable claim for the v/eek before the funeral
attendance. The proposed amendment would also extend this
compensable claim requirement to any claimant seeking an

availability exemption under AS 23.20.378.

Sec. 13 changes the standard for waiving unemployment 1insurance
overpayments under AS 23.20.390(b) from the current "great
hardship” standard to one of "equity and good conscience™. The
new standard would allow the department to consider other

factors, such as the degree of good faith in claiming benefits,
the exact cause of the overpayment, whether the claimant received
only normal benefits or a duplicate payment, and the extent of
Che claimant®"s detrimental reliance on the award of benefits, in
addition to financial hardship. The equity and good conscience
standard is well-established in other jurisdictions, both federal

and state, so there 1is ample precedent to guide the department in

applying the standard.



Sec. 14 allows the department to declare uncollectible an
overpayment that has not been repaid within tv/o years and to
remove it from the department®s books. The current statute
requires the department to carry overpayments for six years

before they may be declared uncollectible.

Sec. 15 increases the appeal period for overpayment liability
determinations to 30 days. This 1is consistent with the other

appeal period changes made 1in the bill.

Sec. 16 adds a new section to the Employment Security Act to
allow voluntary 1income taxwithholding on unemployment insurance
benefits. This change 1is necessary to bring the Act into
conformity with Public Lawl103-465, which requires states to
allow claimants the option of withholding from their benefits to

cover their federal 1income tax liability on those benefits.

Sec. exempts extended benefit claimants from the work search
requirement while attending an approved training course. These
claimants are already exempted under federal law; this change

simply brings the Act into full agreement with federal extended

benefit law.

Sec. 18-19 amend the appeal provisions in AS 23.20.430-435 to
provide a 30-day time period for filing an appeal from a decision
of the appeal tribunal and to allow the department 30 days to
initiate review of a decision of the appeal tribunal. These
changes are consistent with the 30-day appeal period for tax and

benefit determinations elsewhere in the bill.

Sec. 2* amends AS 23.20.455 to clarify the scope of the
department®s rulings in unemployment insurance cases. It
restricts the scope of the department®s declaration of legal

principles to only those cases decided inder the Employment



Security Act. This change is consistent with the amendment

proposed in sec. 21 of the bill.

Sec. 21 adds a new section to the Employment Security Act to
clarify the legal effect of appeal decisions. Under this
provision, findings of fact and conclusions of lavw/ only have
preclusive effect in proceedings before the department, and are
not binding in another forum or proceeding. < The purpose of the
amendment is to prevent parties from excessively litigating
issues based on the effect the department®s rulings may have on
later civil litigation. For example, under this provision a
finding of fact or conclusion of lavw/ made by the department
regarding whether an employee was terminated for misconduct could
not be given preclusive effect in a subsequent civil lawsuit for
wrongful discharge. The change 1is intended to help keep

unemployment 1insurance hearings speedy, informal, and

inexpensive.

Sec. 22 is a technical amendment that corrects the “faiting week"”
definition in AS 23.20.520(20). It simply adds another provision
to the current incomplete list of disqualifying provisions which

would disqualify a v/eek for use as a "waiting week."

Sec. 23 amends the list of employee compensation payments in AS
23.20.530(b)which are not deemed "wages““and are therefore not
subject to employment security contributions. It specifies that
"cafeteria plan" payments are not considered wages so long as the
payments v/ould not be otherwise treated as wages under AS
23.20.530. For example, payments made to a cafeteria plan for
retirement or medical expenses v/ould not be considered wages,
because those payments are excluded elsewhere in the definition
of wages. On the other hand, payments made under the plan that
an employee elects to take in the form of cash would still be
considered wages. Cafeteria plans have been treated this way for

some time for federal withholding and payroll tax purposes. The

-7-



Federal Unemployment Tax Act (FUTA) was amended in 1986 (Public
Law 99-514) to make it clear that the cafeteria plan exemption
applied to both FUTA and Federal Insurance Contributions Act
(FICA) taxes. This change will bring Alaska and federal law into

harmony on this point.

Sec. 24 provides an effective date of vJuly 1, 1996.
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CHARR Position Paper

Senate Bill 263

Music Licensing Reform

CHARR Urntints' SU £
Ut

orts SB 263 which will place limitations on the wav
RUt \SCAP, and

SAC conduct business in nur state.

o ] SB 26.* will.SOI- o
do nviy With licensingfees, lower them or eliminate your obligations to
pay for the public performance of music.

SB 261 WILL

prevent music licensing agenciesfrom harassing, threatening, or setting
arbitraryfees on business.

To affect this Ie%islation_, the Legislantre must hear from citizens impacted
by the proposed legislation.

the louder the voice, the more likely - Will win this piece of legislation.

If'on 7 you fake a moment to voiceyour opinion anti be heard?

Send it letter...
afax, call vour local Legislative Information office and send a
Public Opinion Message...

TELL YOUR SEX 1TOR IXP REPRESEXTA HUE TH IT
YOU SUPPORT SB263!!!



Amendments to CSSB 263 (JUD)

Amendment #1

Pg. I. Section 1 Line9.

Replace [seven days) with seventy two hours

Amendment "2

Page 2. Section I. Line 4-8 is amended to read:

(3) in the case of a Performing Rights Society, notice that the most recent n\ailable list of the
members or affiliates represented by the Performing Rights Society and the most recent auiilablc
list of the copyrighted musical works in the Performing Rights Society’s repertoire will be
available on electronic media through the State Restaurant Association (CHARR) at the expense
of lilt. Performing Rights Society.

Amendment "3

Page3. Section *15.45.540 Line 10-22 is deleted.

Amendment *4

Page m Line 5. is amended to read:

Amendment 5

Page 4 , Section 2. Line 28-30 is deleted.
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CS FOR SENATE BILL NO. 263(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to copyright licensing and royalties; and providing* for an

effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 45.45 is amended by adding new sections lo read:
ARTICLE 7A. COPYRIGHT ROYALTIES AND LICENSING.
Sec. 45.45.500. NOTICE REQUIRED BEFORE CONTRACT. A copyright
owner or a performing rights society may not enter into, or offer to enter into, a
contract for the payment of royalties by a business proprietor unless at the time of the
offer, or within seven days before entering into ihc contract, the copyright owner or
performing rights society provides to the business proprietor a notice containing
Q) the rates and terms of the royalties under the contract, including an\
sliding scale, discounts, or reductions in rales on any basis, for which the business
proprietor may be eligible, and any scheduled increases or decreases in rates during
the tc~» of ihc contract;
cssii r.J<jili»
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(2) in the ease of a performing rights .society, a toll free number from
which the business proprietor may obtain answers to inquiries concerning musical
works and copyright owners represented by the performing rights society; and

(3) in the ease of a performing rights society, how a business proprietor
can obtain on request at the expense of the performing rights society the most recent
available list of the members or affiliates represented by the performing rights society
and the most recent available list of the copyrighted musical works in the performing
rights society’s repertoire.

See. 45.45.510. MINIMUM CONTENTS OF ROYALTIES CONTRACTS,
(@ A royalties contract entered into, issued, or renewed in this state must be in
writing and signed by the parties. The contract must include at least the

(1) business proprietor's name and business address, and the name and
location of each place of business of the business proprietor to which the contract
applies;

(2) duration of the contract; and

(3) terms for the collection of the royalties and a rate schedule for the
royalties, including any sliding scale, discount, or schedule for an increase or decrease
of the rates during the term of the contract.

(h) A contract for the payment of royalties entered into, issued, or renewed in

this state may not exceed one year at a tune, unless the contract is under the terms of

a national agreement. When each year of the contract ends, the contract is
automatically renewed on the same terms and conditions unless either party to the
contract provides the other party with written notice of the parly's desire io terminate
the contract or to change the terms and conditions. The notice must be given at least
30 days before the termination of the current term.

See. 45.45.520. COLLECTION OF ROYALTIES. A copyright owner, a
performing rights society, or an agent or employee of a copyright owner or performing
rights society may not collect or attempt to collect a payment or another fee under a
royalties contract between the copyright owner or performing tights society and a
business proprietor unless the contract complies with AS 45,45.500 « 45.45.590.

See. 45.45.530. PROHIBITED PRACTICES, (a) A performing rights society.

CSSIt 2ft.VJUI» 2
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or an agent or employee of a performing rights society, may not collect or attempt to
collect a royalty payment or another fee from a business proprietor licensed by the
performing rights society, unless the collection or collection attempt is made under a
contract entered into in accordance with AS 45.45,500 - 45.45.590.

(b) An agent or employee of a performing rights society may not enter a
business proprietor's premises to discuss a contract for the performance of copyrighted
works or payment of royalties unless the agent or employee immediately discloses the
purpose of the discussion and 'hat the agent or employee? is an agent or employee of
a performing rights society.

Sec. 45.45.540. NOTICE REQUIRED. A performing rights society whose
agent or employee enters a proprietor's business to investigate the possible
performance, broadcasting, or transmission of musical works shall, not later than seven
days after entering the proprietor's business, provide the proprietor with written notice
that the performing rights society's agent or employee entered the premises for the
purposes of investigation. The notice must include

(1) the name of the performing rights society;

(2) the date when the agent or employee visited the proprietor's
business;

(?) that the purpose of the visit was investigation; and

(4) the name of each copyrighted musical work in the performing rights
society's repertoire that was performed at the proprietor's business during the
investigation.

Sec. 45.45.550. PRIVATE ACTION. A person who suffers a loss as a result
of another person knowingly engaging in conduct that violates AS 45.45.500 -
45.45.590may bring a civil action to recover actual damages and reasonable attorney
fees, to enjoin the violation, and to seek any other remedy available at law or equity
for the violation. In this section, "knowingly" has the meaning given in AS 11.81.900.

See. 45.45.560. EXEMPTIONS. The provisions of AS 45.45.500 - 45.45.590
do not apply to

(1) a royalties contract between copyright owners, or performing rights

societies, and

*v cssn :f..iijui»
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(A) broadcasters licensed by the Federal Communications

Commission; or

(B) a cable television operator, a cable television programmer.
or another transmission service;

(2) an investigation by a law enforcement agency.

See. 45.45.570. CONSTRUCTION. AS 45.45.500 - 45.45.590 may not be
construed to prevent a performing rights society from informing a business proprietor
of the business proprietor’s obligations under 17 U.S.C. (federal copyright law) or
from exercising any exclusive rights preempted under 17 U.S.C. 301(a).

See. 45.45.590. DEFINITIONS. In AS 45.45.500 - 45.45.590.

(1) "business proprietor" means a person who owns a place of business
in which the public may assemble and in which copyrighted musical works may be
performed, broadcasted, or otherwise transmitted; in this paragraph, "place of business"
includes a store, professional office, sports facility, entertainment facilitv, restaurant,
hotel, or an alcoholic beverage establishment licensed under AS 04.11;

(2) "copyright owner" means the owner of a copyright of a musical
work if the copyright is recognized and enforceable under 17 U.S.C.; "copyright
owner" docs not include the owner of a copyright in all or part of a motion picture or
an audiovisual work;

(3) "musical work" means a nondramatic musical or similar work;

(4) "performing rights society” means an association or corporation that
licenses the public performance of musical works on behalf of copyright owners, and
includes Broadcast Music, Inc., SESAC, Inc.,, and The American Society of
Composers. Authors, and Publishers;

(5) royalties” means the fees payable to a copyright owner or a
performing rights society for the public performance of a musical work;

(6) "royalties contract” means a contract for the payment of royalties.

e Sec. 2. AS 45.50.471(b) is amended by adding a new paragraph to read,;

(41) violating AS 45.45.500 < 45.45.590 (copyright royalties and

licensing).

* See. 3. AS 45.45.500 - 45 45.530, enacted by see. 1 of this Act. do not apply to a
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contract entered into, issued, or renewed before the effective date of this Act.

* Sec. 4. SEVERABILITY. If aprovision of AS 45.45.500 - 45.45.590 or its application
to a person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of this Act that can be given effect without the invalid provision or application
and. to this end, the provisions of this Act aic declared to be severable.

* Sec. 5. This Act takes effect July 1, 1996.
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OFFICE OF THE GOVERNOR

NEWS RELEASE

CN-001 TRENTON, N.J. 08625
Contact: CML Release: innecdiate

609-777-2205 APRIL 27, 1995

Gov. Christie Whitman today exercised her power of
conditional veto over legislation to regulata practices and
agrcementc concerning the licencing of nondruoatic musical works
copyrighted under Federal law.

The legislation, A-1610, was sponsored by Assemblyman
Waiter Kavanaugh, R-Somerset.

The Governor said she had been advised by the Attorney
General that the bill "impermissibly intrudes upon the ability of
copyright ownere to enforce an d enjoy their copyrighted works by
imposing restrictions beyond those intended by CongrosE."

The Governor submitted proposed amendments to tho bill
for legislative consideration.

A COPY OF THE CONDITIONAL VETO MESSAGE IS ATTACHED



STATEMENT OF BROADCAST MUSIC, INC.
BEFORE THE NEW JERSEY ASSEMBLY COMMITTEE ON COMMERCE ANI)
REGULATED PROFESSIONS IN OPPOSITION TO A. 1610

AUGUST 26, 1994

Mr. Chairman and members of the Committee, my name 1is
Marvin Derenson and I am Senior Vice President and General Counsel
for Droadcast Music, Inc. (DMI), a United States performing rights
organization that represents approximately 100,000 U.S. songwriters
and composers and 50,000 U.S. publishers. DMI collects licens
fees on behalf of those American creators it represents, as well i
for the thousands of creators from around the world who have chost
DMI for U.S. representation. The license fees collected by DMI f
the "public performances"™ of DMI"s repertoire of approximate
2,500,000 compositions are then distributed as royalties to t
writers and copyright holders DMI represents and include radio
airplay, broadc ;st and cable television carriage, and live and
recorded performances by all other users of music.

DMI i3 headquartered in New York, with offices in

Nashville, Los Angeles, Red Dank, Phoenix, San Juan, Middleboro

(MA) and London. It was created in 1939 to provide a competitive
source of music licensing in the Unitod states. A not-for-profit-
making <corporation, DMl openoc. tho door to performing rights

representation for songwriters and composers of all types of music,



many of whom were not eligible under the membership guidelines of
tho older Amorican performing rights organizations.

DMI grants legal access to its roportoiro through blanket
license agreements. A blanket license agreement allows music users
to mako unlimited use of the works in DMI"s repertoire during tho
yoar for one annual fee. DMI®"s blanket licenses cover all classes
and categories of music users, including major television networks
using millions of copyrighted music performances per yoar, radio
and television broadcast stations, and cable networks as well as
hotels, restaurants, universities, and many other venues. DMl logs
500,000 hours annually of airplay performances on radio and
conducts a census of performances on television through the mo3t
comprehensive and advanced techniques. Our most performed work,
"Yesterday" by Paul McCartney and John Lonnon, jJust surpassed tho
6 million performance mark.

DMI writers have won numerous Grammys, American Music
Awards, Oscars, Emmys, Tonys, Pulitzer Prizes, MTV and CMA Awards.
DMI®"s roster 1includes such notable songwriters and composers as
Alan Menken, John Williams, Lionel Hampton, Duddy Holly, Sandy
Patti, John Lonnon, Ray Charles, Eric Clapton, Paul Simon, Elvis
Presley, Miles Davis, David Foster, Carole Dayer Sager, Bee Gees,
Deach Boy3, Willie Nelson, Tholonious Monk, Dolly Parton, Gloria
Estefan, Nirvana, R.E.M., Michael Dolton, Mariah Carey, Lou Reed,

Vince Gill, Carole King, Aretha Franklin and Chet Atkins.



Public Performances Under D.8. Copyright Lav (Title 17, U.S. Code)

Pursuant to the u.s. Copyright Law# if a person desires
to publicly perform a copyrighted musical composition# tho porson
must obtain permission from tho creator of the musical composition.
DMI enters into affiliation agreements with the writers, composers
and publishers of musical compositions. Those agreements grant to
DMI a non-exclusive right of public performance. DMI# in turn#
licenses to users of music tho right of public performance to tho
musical compositions contained in its repertoire. As stated above#
DMI is operated on a not for profit basis# and all fees received#
less administrative expenses and cortain reserves# are distributed
to its affiliates.

Music 1is pervasive in tho American lifestyle. It is so
readily available that peoplo tend to think it"s free# and they
believe they have tho right to use music as they please. It"s not
scrambled like HDO on cable TV. It isn"t something like Coca-Cola
where the formula i3 secret. Music 1is not so protected. You can
buy music 1in one form and then U3e it frr other purposes. For
example# you can buy tapes for use in your home and then play them
over and ovor again in your restaurant so your customers can botter
enjoy the restaurant®s ambience and thU3 enjoy their dinner.
Duying that record meant that you paid for that right to listen to
tho musical works in your home# but not porform them in public for
your commercial benefit or advantage.

Without an organization such as DMI# a music user would

bo compelled to seek out every copyright owner whoso music the user



i3 publicly performing to obtain permission for such performances.
Tho availability of a DMI blanket license saves the user time and
money 1in obtaining the nocossary rights. Without DMI*s efforts,
tho creations that we can hoar with the push of a button would
otherwise go uncompensated. If that wore to happen, the incontivo
for a <composer to <continue at his or her Jlivelihood would
disappear, leaving society all the poorer.

Since 1its inception more than 50 years ago, DMI and 1its
business of music licensing has been periodically examined 1in
various contexts by the U.S. Congress, the courts and the U.S.
Department of Justice, with the result that has been reaffirmed
time and time again, namely, that a performing rights organization
is the mo3t effective and practical means to protect the rights to

copyrighted music.

DMI*s Licensing Practices

Decause A. 1610 seeks to put limits on BMI®"s licensing
practices, let me give you a brief summary of our standard
operating procedures 1in this area so you can see that most of what
you seek to accomplish is already in effect, making legislation
unnecessary and, in the long run, detrimental to both creators and
music users.

In 1990, DMI developed new mothods of communications to
businesses using music in order to increase public awareness of tho
nood to obtain permission to publicly porforn copyrighted music.

Such efforts have been in the form of direct mail and telemarketing



in addition to telephone and in person contacts made by our
Licensing Executives. BMI also utilizes advertising in industry
publications on a rogional and national basis in an effort to build
awareness and establish credibility about BMI and music licensing
and to convey a user-friendly image. Tho objective 1is also to
promote the use of music and its benefits to current and potential
music users.

BMI"s communication efforts focus on providing education
and information to both potential music users and known music
users.

The heart of the matter is that performing rights
organizations are 1implementing the law, and it 1is difficult to
explain our function without referring to the Copyright Law. The
fact is that no "fenco" can be put around tho public performance of
our music. Given this reality, BMI does its best to explain tho
music user®"s need to comply with the obligations of the Copyright
Law. At some point we may have to advise the wuser that the
possibility of litigation is in fact the only recourse we have to
prevent our product from being illegally taken from U3. It seems
to us inevitable that some music users will interpret these
explanations as threats or intimidation. They are not 30 intended,
and BMI constantly reviews its materials and presentations to find
the best ways of convoying the information.

BMI uses every tool of communication that it can to
support tho Licensing Executive and propare an establishment for a

visit from the Licensing Executive. It would, we suppose, be our



fondest dream that businesses wouid contact BMI for a license
before they begin using music as the law roquiros, that visits were
not needed, that our direct mail and telemarketing wero totally
successful in explaining the need for permission to publicly
perform music, and we received all licenses through the mail. Such
is not the case, and visits are sometimes necessary. When they are
made, we have made every reasonable effort possible to notify tho
establishment, and we do not appear out of nowhere and domand a
license and a fee. Most pieces of our literature suggest to users
that they consult an attorney if they have any questions, and our
Licensing Executives do the same.

When our efforts to license music using establishments do
not succeed, BMI brings copyright infringement actions.
Approximately 300-400 such actions aro brought throughout tho
Unitod States each year. This represents, howover, only a small
fraction of the 15,000 licenses we receive each year, and an ovon
smaller fraction of the number of establishments we aro contacting
during a year for license agreements.

Our foo in a restaurant, nightclub or similar
establishment with occupancy of up to 75 and using only rocordod
music iIs $195 a year. IfT tho establishment has between 226 and 300
occupancy, the foe is $360 a year, which is about average. If,

however, multiple television 3ets are wused, their foo 1is 35%

higher. Our foo in a rotail storo or other commercial
establishment is based upon square footage: $60 a year for up to
1,500 square foot? $480 a year for ovor 5,000 square foot. Foos



for audiovisual uses aro somewhat higher. Thus, a user has accoss
to all of tho over 2,500,000 songs created by DMI"s affiliates, and
can use this music to onhance and make more profitable his or her
business, for about 50C a day in a small restaurant and 15C a day
in a store. This i3 truly a modest sura for music which onhanccs
one"s businoss.

In an effort to reduce tho cost of liconsing and thoroby
to reduce the amount of foes which users would bo responsible for,
BMI  will nogotiato group license agreements with a business
association. Such an agreement is administered by tho association
for tho bonefit of 1its membors and will usually provido for a
reduced rate. Recently, DMI had a series of discussions with tho
Now Jorsoy Restaurant Association. Whilo DMI and tho Association
did not reach an agreement, DMI bolioves tho negotiations showed
that both partios rocognizcd the value of music and the benofits a
group liconsa can confer. Unfortunatoly, instoad of pursuing tho
best arrangoment thoy could for their members, the NJRA has instead
sought to look to legislation to oithor tie tho hands of DMI and
similar organizations to onforco Tfederal rights or to sook
exemptions from payment altogothor. Noithor approach 1is at all
fair to tho legitimate intorosts of creators of music from Now

Jersoy or tho rost of tho country.

Shy- Al 1419-1 OMIXJiad4lLJl*E£xjLwentaX
This bill virtually would prevont DMI or 1its affiliatod

songwriters and music publishers from restraining unauthorised use



of their music in New Jersey. It would therefore give free roin to
theso who chooso to take that proporty without tnying for it and
tho fraodom to benefit from another®s labors froe of charge.

Much of A. 1610 constitutes unnecessary legislation, inasmuch
a3 it attempts to codify longstanding DMI business practices and it
interferes with tho implementation of DMI®s Consent Docrco.
Moreover, by putting obstacles in tho way of effective enforcement
of federally-granted rights, it ossentially undermines those
rights.

DMI has operated under a Consent Decree with the Department of
Justice since 1966 which requires it to treat music users of the
same kind alike. The relevant provision states that "[DMI) shall
not enter into, recognize as valid or perform any performing rights
licon3ing agroomont which 3hall result in discriminating in rates
or terms between licensees similarly 3ituatod.. . As a result, our
liconso agreements aro standardized for uniform national treatment.
That annual foo | montionod for a rostaurant with a 75 person
maximum occupancy that only uses recorded music is $195 whether tho
ostablishmont is located in Now Jersey or Nobraska and, by tho same
tokon, wnothor the Now Jersey locale 1is Toms River, Sayrcvillc,
Pennsauken or Westwood. No spocial deals aro or can bo made.
Thus, ovory rostaurant proprietor in Now Jorsoy is paying no moro
for music than competitors across the stroot or across the country.

Cortain foes, however, aro calculated wupon the basis of
information providod to us Ly tho liconsoo. DMI®*s foo for livo

music, Ffor oxanplo, doponds wupon tho 1liconsoo"s vrango of livo



entertainment expanses. If two restaurants which aro spending tho

same amount oach yoar for live music and have no other music are

paying two different fees, it i3 because one of them i3 not
accurately reporting o us. Similarly, 1if a restaurant submits a
license through the mail, it reports its occupancy. DMI cannot in

every instance be certain of tho numbers, although we do try to
ascertain accuracy. Unfortunatoly, wo do not havo tho staff to
verify this kind of information from every establishment, so we
must roly on random audits, as the licensu agreement permits, to do
our best to make 3ure that no user in a class 1is getting a log up
on his competitors by being dishonest.

AlIl DMI agreements aro in writing, specifying tho parties,
duration and rate schedules, so that both DMI and tho licensee know
cloarly oach other"s rights and obligations. To do otherwise would
create 3uch chaos that DMI could not do business. Since tho
royalties DMl pays out to 1its writors, composers and publishers
comes from the universe of license feos wo collect, wo must be
cognizant at all times of tho foes wo can expect to recoivo from
our licensees. The only way wo can monitor that would bo to havo
prociso, writton agreements, which aro tho only kind of licenses wo
grant.

The requirement of A. 1610 that DMI attach a list of its
repertoire and affiliatos to ovory contract would be of little
practical use to tho user, with a ropertoiro of ovor 2.5 million
songs owned by 150,000 people and ontitios which change on a daily

basis, as soon as a document of that sizo was printed it would be



outdated and unreliable, to say nothing of tho fact that it would
be many thousands of pages long. Also, it would be very expensive
to print the list and the cost would bo passed along to tho users
as higher license fees. Furthermore, DMI answers phone or mail
inquiries as to whether particular songs are licensed by us. We
are also exploring the possibility of making our title data baso
available on-line to licensees and prospective licensees.

Also very troubling about tho bill is tha prohibition against
one"s ontoring a premises to investigate unauthorized music uso
without identifying himself or herself to the owners or cmployoos.
Certainly, DMI licensing executives make themselves known when they
first approach a prospective licensee; not to do so would negate
tho purpose of their visit. But once a known unlicensed music user
has boon identified, educated, written to, visited, telephoned and
urged to comply with federal law, DMl 1is duty bound to uphold the
copyrights entrusted to it by instituting litigation, tho basis for
which aro specific DMI songs performed at that location, 33
witnessed by an investigator who visited the establishment on a
random ovoning. This bill would compel by law tho investigator to
identify himsolf or herself and stato tho reason for the visit to
a proprietor who has been contactod repeatedly about the need to be
licensed, has refusod to become licensed and has continued to uso
music, now Fface-to-face with someone who announces that ho 1is
gathoring proof of that wunauthorised use for a lawsuit. This
Committee could well imagino tho sort of physical jeopardy in which

tho investigator would be placed. Furthormoro, tho proprietor could

10



oasily stop tho music until the 1investigator left. Under either
scenario/ tho bill would mako tho wupholder of federal law a
lawbreaker in Now Jersey. Without the ability to acquire evidence
of unauthorized U30/ federal remedies could not be enforced, making
free music uso the order of the day. That would soon bring an end
to new music.

Moreover, threatening to bring litigation if one does not
license is a matter of perspective. DMI tolls evory licensee that

if they play music without a license they will bo in violation of

federal law. That i3 rot a threat; it 1is simply a statement of
fact. To outlaw that would be to hide tho fact that there i3 a
penalty attachod to one"s 1illegal conduct. Is it not fairer to

toll someone how they can avoid being in violation of law rather
than to keep quiot about it and merely present them with a lawsuit?

Finally, tho provisions allowing a three-day cancellation
period or the voiding of a contract will hurt ra,.hor than help the
licensee. DMI®"s contracts already provide that if one discontinues
music the contract 1is cancolable. IT a licensee seeks to cancel or
void a contract yet 3till uses music, the moment the contract 1in
ended the licensee 1is in violation of copyright law for using music
without a license, subjecting him to serious damages. Therefore,
nothing would bo accomplished by this provision. There 1is no
reason to legislate matters the parties as a natter of course havo
already agreed among thomseives.

Tho only pooplu in New Jeuey who have anything to gain by

this bill aro thoso who use music without paying for it. Looked at

1n



frum the creator®s perspective, this legislation is the equivalent
of creating an atmosphere which would legally allow a songwriter to
go into a restaurant, eat a meal and leave without paying the
check. in order for tho more than 2000 DMI songwriters and
composers from Now Jersey, as well as those from tho rest of tho
country, to have the incentive to continuo to create tho music all
of us enjoy, they need to know that there will be compensation for
their creations, and that those who would use their music without
paying for it will not be rewarded. Since the U.S. Copyright Law
creates, and our Consent Decree controls, the mechanism for DMI to
koop that knowledge secure, | urge you to reject this bill so that
the destruction of effective licensing and enforcement of

copyrights 1is prevented in New Jersey.
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AN ACT concerning copyright royalty collection.

Be 1t enacted by the People of the State of lllinois,
represented In the General Assembly:

flection 1. Short title. Thio Act may be cited ao the

Copyright Royalty Collection Act.

8ection 5. Definition!. Ac uied 1in thii Act:

"Area" moans a circular geographical region having a
25-1ai le rodiui surrounding the businoes location of a
proprietor. In tho case of a propriotor with more than ono

bniincon location, there shall bo a anparate area for oach
location for the purposes of this Act.

"Copyright owner" means the owner of a copyright of a
nondramatic musical or similar work recognised and
enforceable under the copyright laws of tho United fltates
pursuant to Title 17 of the United StatesCodo, Pub. L.
94-553 (17 U.S.C. 101 et seq.).

"Performing rights society"” means an association or
corporation that licenses the public performance of
nondramatic musical works on behalf of copyright owners, such

as the American flocioty of Composers, Authors and Publishers

(AfICAP), Broadcast Mnsic, |Inc. (BMI). and8E3AC. Inc.
"Propriotor" means the ownor ot a retail establishment,

restaurant. inn, bar. tavern, sports or entortainraent

facility, or any other oimilar pUco of business or

professional office locatod m this Stato m which the public
may assemble and in which nondramatic musical works or
nmtlar copyrighted works may to performed, broadcast, or
otherwiso transmitted tor Lhe enjoyment of tho members of tho
public there assembled.

"Royalty" means the fees payable to a copyright owner or

performing rights socioty for the public performance of
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nondramatic musical or other similar work.

Section 10. Contract provisions. No copyright owner or
performing rights society shall ontor into, or offer to enter
into, a contract for tho payment of royalties by a propriotor
unloss at the time of tho offer, or any timo thereafter, but
no later than 72 hours prior to tho execution of that
contract, it provided to the proprietor, in writing, all of
the following:

(¢D) A schedule ot the rates and terms of royalties
under the contract.

(2) A schedule of the rates and torms of royalties
under agreements executed by the copyright owner or
performing rights socioty and proprietors of comparable
businesses in tho area.

(3) In the case of a performing rights society, the
copyright owners represented by that society and tbe
works licensed undor the contract.

4) Notice, in a form prescribe * by tho Attorney
General, that the proprietor is cntmed to the
information <contained in paragraphs (L. (), (3), of
this flection, and that tho failure of the copyright ownor
or performing rights socioty to provide that information
is a violation of, and may render a contraot

unenforceable undor. the provisions of this Act.

flection 15. Contract torms. Every contract for the
payment of royalties executed in this State shall:
(D Be in writing; and
(2) Be signed by the parties, and
3) Not exceed ono year; and
(€)) include at 1loast the following information-
(A) The proprietor"s name and business addroas and

tho name and location of eaah place of business to which
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1 the contract applies; and

2 <D) The name and addionu of the copyright ownor and

3 any performing rights society authorized by him to act on
4 his bohalf; and

5 (C)The copyrighted works licensed under the

6 con- .-act; and

7 (D) The duration ol the contract; and

8 (BE) The schedule of rates and terms of the
9 royalties tobe collected under the contract, including
10 any sliding scaleor schedulefor any increase or
11 decrease of those rates for the duration of that
12 contract.
13 flection 20. Prohib ted acts. No copyright owner or
14 performing rights society or any agent or employee thereof
15 shall do any of the following:
16 (D) Enter onto the premises of a proprietor™s business
17 for the purpose of 1investigating as to the use of copyrighted
18 works by that proprietor without first identifying himself to
19 the proprietor or his employees and making known to them the
20 purpose of the investigation.
21 (2) Collect or attempt to collect a royalty payment or
22 any other fee except as providod 1in a contract executed undor
23 the provisions of this Act.
24 (3) Use or attempt to use or practice in negotiating
25 with a proprietor, or in retaliation for a proprietor”s
26 failure or refusal to negotiate, with respect to a «contract
27 for the payment of royalties, including, but not Ilimited to
28 any of the following:
29 (A) Threatening to commence legal proceedings in
30 connection with an allogod copyright violation with the
31 intent of coercing the proprietor to negotiate or enter
32 into a contract for the payment of royalties.
33 (5) Charging or <collecting a royalty that is

142

144

146
148
149

150

153
155

157
158
159
160

162
163

165
166
167
168

170

171

172

174



NHK-J-IVIO  IOKK

10
11
12
13
14
15
16
17
1S

19
20
21
22
23
24
25

26

27
28
29
30

w 9 SB 813

-4- LRB8904929FNshb

unruasonaDle in comparison to th* royalties for similar

licenses in tho cam* area.

3ection 25. Fines. A  person who violates any oi the
provisions of thi6 Act commits a business offense and shall
bo fic*d not moro than $7,500 ior a first offense and not

more than $15,000 for a second and each subsequent offense.

Oection 30. A proprietor may bring an action or assert a
counterclaim, 1in a court ot competent jJurisdiction, against a
copyright owner or performino rights society, or both, to
enjoin any violation of this Act and to recover any damages
sustained by the proprietor as a reaalt oi a violation of
this Act. The proprietor may petition the court to terminate
a contract that violates tho provisions of this Act, and tbhe
court in its discretion may void the contract. If
successful, the proprietor shall be entitled to recover
threefold the damages sustained by him. together with
reasonable attorney"s fees, filing fees, and reasonable costs

in addition to any other legal or equitable relief.

Oection 35. Additional rights, romediea, and
prohibitions. The rights. remedios, and prohibitions
accorded by tho provisions oi this Act shall be in addition
to and cumulative of any other right, remedy, or prohibiting
accorded by corcnon law. federal law, or tho statutoa of thié6
State, and nothing <contained herein snail be construed to
deny, abrogate, or impair any such coascon law or ntatutory

right, remedy, or prohibition.

Dection 40. Federal Communicat tons Commission licensees.
This Act shall not apply to contracts between copyright
owners or performing rights societies and broadcasters

licensed by <che Fe.-eral Corrmcn-cat ions Comission, except
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shall apply to contracts betwoen
performing rights society anda

provided herein.

Section 99. Effective dato.
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that copyright
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A BILL
FOR AN ACT ENTITLED

“An Act relating to copyright licensing and royalties: and providing for
iin effective date.”

BE IT ENACTED BY THE LEGISLATURE OP THE STAIE OF ALASKA:

" Section I. AS 45.45 is amended by addmv S

Article 7A COPYRIGHT ROYALTIES AND LICI.SINC»
See 45 45 500. NOTICE REQUIRED BEFORE CONTRACT fa) A copyiight owner
a performing rights society may not entci into, or offer t' enter into, ft contract for the
payment of royalties by a business proprietor unioss at the time of the offer, m with n
seven days before entering into the contract, the copyright owner or pcrfoimmg rights
society provides to the business proprietor a wittcn notice tor.tnmT.g
(1) the rates and terms of royalties under the contract, including any sliding scale,
discounts, or reductions in fees on any basis for which tho business proprietor mav
be eligible, and any scheduled increases or decreases ir. fees dining the term of the
contract,
(2) in the case of a performing rights sr>c;cts i toll free n nnhci from winch the
business proprietor may obtain answers to inquiries concerning musical woiks and
copyright owners represented by the per forming rights society.
(3) in the case of a performing rights society, the procedure wherein a business
proprietor may obtain upon request at the expense of the performing rights society,
the most recent available list of the menders or affiliates represented by the
performing rights society and the mod re. cnt available list r “ the  -pvrightc i
musical works in the performing rights rocic';. s report.
(4) in the case of a performing rights society, a statement that it is m compliance
with state and federal law, and orders ot courts having jurisdiction over rates and
terms of royalties and the licensing lor public performance of copyrighted
nondramatic musical works
Sec 45 45 510 MINIMUM fONITMS of POYAI M scoN IRAC iIs
(a) A royalties contract entered into, issuei or eroded :n Shivs’tie iruv lie mwriting
and signed by the parties and may not exceed one scat, except if the contract :s under the
terms of a national agreement The contract must include at least the
(1) business proprietor’s name and msircss address, and the name ami location of
each place of business of the business pi.'pnet «to which the contract applies
(2) name and address ol the copyi.Jtt r sncr rm; any pci'mining rglvs socuts
authorised by the copyright owner o act r:t the . tpsnglv mewr.cr's hcltitlf,
(J) duration of the contract, and



(<) terms for the collection of the royalties and a rate schedule for the royalties,
including any sliding scale, discount, or schedule fu an increase or decrease of rates
during the term of the contract
(b) A contract for the payment of royalties el teicd into, issued, or renewed in this state
may not exceed one year at a time, except if the contract is under the terms of n national
agreement When each year of the contract ends, the contract is automatically renewed on
the same terms and conditions unless either party to the contract provides the other party
with written notice of the party’s desire to terminate the contract or to change the terms
and conditions The notice must he given at 'cast 1? davs before termination each year
St\ -is as 5)0 COLLECTION OF ROYALTIES Vcopyright owner, performing rights
society, or an agent or employee of a copyright owner or a performing rights society may
not collect or attempt to collect a payment or another fee under a royalties contract
between the copyright owner or performing rights society nnrl a business proprietor unless
ihc contrail complies with AS 45 45 500 « 45 j< sga
See 45 45 540 PROHIBITED NI'(jf>1 I\ 1|ON AND RETAI IATION PR \r !'ICES
fn) Aperforming rights society or nn agent o( employee a ret forming riuhts society
shall not

(1) except under provisions of a contract executed in accordance with the

provisions of this act, collect or attempt to collect a royalty payment or anothci fee

from a business proprietor licensed In ihc performing rights society.

(2) enter a business proprietor’s premises to discuss a contract for the performance

ot copyrighted works or payment ol royalties without lirvi disclosing the pin pose

of the, discussion and that the individual is nr agent or employee of a performing
rights society.
(b) A performing rights society whose agent or employee enter ~a proprietor’s business to
investigate the possible performance, broadcasting n transmission of nondramatic
musical works shall, not later than seven davs af'c; entering the proprietor's business,
pros ide written notice to the business proprietor that the performing rights society's agent
<t employee entered the premises for the purpose of investigation The notice must
include the following:

(1) The name of the performing rights society

r2) T e date on which the agent or employee \is:tcJ the proprietor's business.

(5) That the purpose of the visit w .s investigation.

_14) The mime of each copyrighted work in the per! mm ng rights waietv’s
A repertory that was performed at the proprietor’s business during ihe investigation
I (Clothing in this act shall be construed 10 prevent ihe performing rights society from
Informing the business proprietor of bis obligations under the federal copyright Inw. Title
1 ’tbe Umted States Code, or from cxcrcis ng nm evcliisive rights preempted under
section 301*n) of Title 17 of the t:nucd $iuie.s (.ode. .
Sec 45 45.550 fMIiNAITT .Tperson who knowinvlv violate' \ pros ision of Ab
45 45 500 - 45 45 590 commits a class A misdemeanor
See 4545 560 PRIVATE ACTION A person who suffers a loss as a result of a
violation of this article may bring a civil action to recover actual damages and attorney's
fees to enjoin a violation of AS 45 45 500 .<9> and to seek anv other remedy available at
Inw or equity



Sec 45.45.570 EXEMPTION Tin* provisions of AS 1545 500 « 15 4< 5qo do not app’
to a royalties contract between copyright owners o; performing tights societies and h
broadenstor licensed by the Federal Commnnicniions Commission, a cable television
operator or programmer, or another transmission service The provisions of AS
45 45 500 - 45 45 590 nlso do not apply to nn investigation by a law enforcement agency
Sec 45.45.590 DEFINITIONS In AS 1545 500 - .15 .j* 590
(1) "business proprietor means a person who owns a place nfhnvness including a
store, ofcssional office, sports Ol entertainment facility non-pri fit organization,
restfti — nt, inn, hotel, or licensed beverage establishment in which the public mav
assemble and in which nondramatic musical works or similar copsrigutcd woiks
may be performed, broadcast, or otlierwisc transmitted
(2) "copyright ownor" means the ow ner of a copyright, recognized and cmfoiccnble
under 17 13 SC 101 el scq . of a nondramatic musical or similar woil ~ The term
does not include the owner of a copvncju in a motion pic'i.ie. an mcliovisunl
work, or in part of a motion picture 0: an audiovisual work
(3) "performing rights society” means an association or a corporation that licenses
the public performances of nondramatic musical or similar woiks on behalf of
copyright owners Examples of perfuming rights societies include The American
Society of Composers. Authors, and Publishers (ASCAPi, Broad '>t Music, Inc
(BMI). and The Society of European S’age Vutkors and ( n:: iscrs. Inc
(SI-SAC)
(4) "royalty" or "royalties" means a fee or fees payable to a copyright owner or a
performing rights society for the public performance of nondramatic musical or
other similar work
(5) "royalties contract™ means a contra: t for the payment of rosaries
» See.2. AS 45 50.471(b) is mended by adding a new paragraph to read
(3B) violating AS 45 45 500 *45 45 590 (copyright royalties and licensing)
"See. 3. AS 45 45 500 - 45 45.510and 4< 45 5to. enacted bv See | of this Act. do not
applv to a contract entered into, irsucd. or renewed before the effective dntew of this Act
""Sec" 4. Ifar.s provision of AS 45 45 50n . 45 4< or its application to any person or
circumstance is held invalid, the invalidity does not affect other piosisions ot applications
of this Act that can be given effect without the invalid provision ' appli n. ami to tin
end the provisions of this ACT are deeded to tie severable
*See. 5. This Act takes effect immediately under AS 01 10 070tc)
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Sponsor Statement

SB 263
"An Act relating to copyright licensing and royalties; and
providing for an effective date"

SB 185 was introduced in response to growing outrage amongst Alaskan
restaurateurs at the heavy handed enforcement and arbitrary pricing of the national music
licensing giants. SB 185 would level the playing field between small businesses and the
large multi-billion dollar music licensing giants such as the American Society of Composer.
Authors and Publishers (ASCAP), Broadcast Music, Inc. (BMI) and SESAC.

As required under Federal Copyright Law, a restaurant, retailer, or other
establishment which plays music must pay for the music it uses. Under current federal
copyright law. restaurants are liable even for the music played during TV commercials and
spons programs. ASCAP, BMI, SESAC and other companies authorized to cc.lcet
licensing fees arc often ove(zealous in the enforcement of their copyrights. Local Alaskan
restaurateurs have become increasingly alarmed by abusive collection practices,
discriminatory enforcement, and random pricing by these organizations. SB 263 seeks to
remedy these concerns by leveling the playing field in the contractual relationships between
the licensing giants and the local restaurateur.

Specifically. SB 263 requires a copyright owner to provide notice before entering
into a contract with a business proprietor, This notice must be received at the time of the
offeror within 72 hours of entering into the contract. Hie notice must contain the rates and
terms of the contract, the rates and terms of similar contracts executed by the copyright
owner with other business proprietors similarly situated, a list of the copyright owners and
their works, a list of commission rates, the amounts and terms of any discounts, and a

SPONSOR STATEMENT



statement, on a form established by the Department of Law, that the business proprietor is
entitled to the above information and that failure to provide such information is a
misdemeanor and may render the contract unenforceable.

Further, SB 263 sets a mandatory minimum level of contents for royalties
contracts. A royalties contract must be in writing and signed by the parties. It must be
completed in one year. The contract should also include: (1) the business proprietors
name, address, .ind location to which the contract applies, (2) the name and address of the
copyright owner and any society authorized to act on the owner’s behalf, (3) a list of works
authorized, (4) the duration of the contract, and (5) the terms for royally collection and a
rate schedule for royalties. Collection of royalties will not lie permissible if the contract
docs not meet the enumerated minimum standards.

SB 263 also requires a copyright owner or society to disclose to a business
proprietor or the business proprietor’s employees the name of the copyright owner or
society before discussing a contract or the use of copyrighted works. Additionally, a
copyright owner or society may not: (1) threaten court action to coerce a business
proprietor to enter into a contract, or (2) charge or collect royalties which arc unreasonable
in comparison to royalties for similar licenses. A knowingly violation of these provisions
would constitute a class A misdemeanor.

Under SB 263, a business proprietor can br ng acivil action against a copyright
owner or society for the violation of any of the above requirements. | bis civil action could
be in the form of an injunction, an action seeking damages for a violation, or and action to
terminate the contract. Treble damages shall be awarded to a business proprietor who
prevails in an action.

SB 263 would level the playing field between large music licensing groups and
small business owners, at least on a contractual level. It lays significant ground rules for
the dealings between the parties. At Icasi 20 states arc working on similar legislation to
protect the interests of local business against the power and dominance of huge licensing
firms.
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MEMORANDUM rN OPPOSITION TO ALASKA SENATE BILL 263

The Motion Picture Association of America, Inc. (I\/IPAA% |
respectfully submits tins memo in opposition to Alaska SB 263 which
would permit the State to requlate the business practices and
agreements concerning the licensing of certain federally copyrighted
works. MPAA ieprcscnts the leading producers, distributors and
copyright owners* of motion pictures in the U.S. released in theatres,
home Video, and pay and broadcast television.

‘This legislation is overbroad and ambiguous, and would have
unfair and adverse consequences on MPAA member companies as
well as all copyright owners of motion Encture, home video and
television properties. Moreover, all states arc pre-empted by federal
law from enacting their own copyright statutes. Therefore, if this
statute were enacted it would he subject to an immediate federal
gﬁmc%%aellﬁtnge and would likely be permanently enjoined from

Although intended to address the licensing, investigation, and
enforcement of licenses of public performances of "nondramatic
musical works" (NMWsJ to restaurants, inns, bars, and taverns, SB
263 applies to copyrighted works “similar’ to nondramatic musical
works performed at retail establishments and other places of
business. Moreover, the provision apghes to any such establishment
where NMWs and similar works may be "performed, broadcast, or
otherwise transmitted”as a public performance. Thus, by its terms,
the provision encompasses virtually all retail establishments, whether
or not a nondramaticmusical work has ever been performed at the

location.

MPAA members include. Duma Vista Pictures Distribution. Inc.
ED|sn,ey); Mctio Goldwyn-Mayer Inc.. Paramount Pictures Corp.; Sony
innies Entertainment. *E° Inrun Pirtutes; TwmliHli Century FoX
Film Corp.. Universal Oily Studios, tn. ...md Warner Tiros



