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(9) communicates in person with another in violation of AS 11.56.740 

and, during the communication, possesses on the person a defensive weapon or a deadly 

weapon, other than an ordinary pockctknifc;

(10) resides in a dwelling knowing that there is a firearm capable of 

being conccaicd on one's person or a prohibited weapon in the dwelling if the person has 

been convicted of a felony by a court of this state, a court ol ,e United States, or a 

court of another state or territory, unless the person has written authorization to live in 

a dwelling in which there is a conccalablc weapon described in this paragraph from a 

court of competent jurisdiction or from the head of the law enforcement agency of the 

community in which the dwelling is located; or

(11) discharges a firearm from a propelled vehicle while the vehicle is 

being operated in circumstances other than described in AS 11.61.190(a)(2).

* See. 5. AS 11.81.900(b) is amended by adding a new paragraph to read:

(59) "criminal street gang" means a group of three or more persons

(A) who have in common a name or identifying sign, symbol, 

tattoo or other physical marking, style of dress, or use of hand signs; and

(B) who. individually, jointly, or in combination, have committed 

or attempted to commit, within the preceding three years, for the benefit of. at 

the direction of, or in association with the group, two or more offenses under any 

of, or any combination of, the following:

(i) AS 11.41; or

(ii) a felony offense.

• See. 6. AS 12.45 is amended by adding a new section to read:

See. 12.45.037. ADMISSIBILITY OF EXPERT TESTIMONY RELATING TO 

CRIM INAL STREET GANG ACTIV ITY, (a) m a criminal prosecution, expert 

testimony is admissible to show, in regard to a specific criminal street gang or criminal 

street gangs whose conduct is relevant to the prosecution.

(1) common character sties of persons who arc members of the criminal

street gang or criminal street gangs;

(2) rivalries between specific criminal street gangs;

(3) common practices and operations of the criminal street gang or

criminal street gangs and the members of thusc gangs;
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(4) social customs and behavior of members of the criminal street gang 

or the criminal street gangs;

(5) terminology used by members of the criminal street gang or the 

criminal strccf gangs;

(<) codes of conduct of the particular criminal street gang or criminal 

street gangs; and

(7) the types of crimes that arc likely to be committed by the particular 

criminal street gang.

(b) In this section, "criminal street gang" has the meaning given in 

AS 11.81.900(b).

• See. 7. AS 12.55.015(a) is amended to read:

(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing 

sentence on a defendant convicted of an offense, may singly or in combination

(ly impose a

(A) fine when authorized by law and as provided in 

AS 12.55.035; or

(B) (A) day fine when authorized by law and as provided in 

AS 12.55 036, if the court docs not impose a term of periodic or continuous 

imprisonment or place the defendant on probation;

(2) order the defendant to be placed on probation under conditions 

specified by the court that may include provision for active supervision;

(3) impose a definite term of periodic imprisonment;

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to cany out a continuous or periodic program of 

community work under AS 12.55.055;

(7) suspend execution of all or a poruon of die sentence imposed under

AS 12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(9) order the forfeiture to die commissioner of public safety o' a deadly 

weapon that was in the actual possession of or used by the defendant dunng the 

commission of an offense described in AS 11.41, AS I i .46, AS 11.56, or AS 11.61;
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(10) order the defendant, while incarcerated, to participate in or comply 

with the treatment plan of a rehabilitation program that is related to the defendant’s 

offense or to the defendant’s rehabilitation if the program is made available to the 

defendant by the Department of Corrections;

(11) order the forfeiture to the state of n motor vehicle, weapon, 

electronic communication device, or money or other valuables, used in or obtained 

through an offense that was committed for the benefit of. at the direction of, or in 

association with a criminal street gang.

* Sec. 8. AS 12.55 is amended by adding a new section to read:

See. 12.55.137. PENALTIES FOR GANG ACTIV ITIES PUNISHABLE AS 

MISDEMEANORS, (a) If a person commits an offense that would be a class B

misdem anor and the person committed the offense for the benefit of. at the direction of,

or in association with a criminal street gang, the offense is a class A misdemeanor.

(b) If a person commits an offense that would be a class A misdemeanor and the 

person committed the offense for the benefit of, at the direction of, or in association with 

a criminal street gang, the offense is a class C felony.

# See. 9. AS 12.55.155(c) is amended by adding a new paragraph to read:

(29) the defendant committed the offense for the benefit of, at the 

direction of, in association with a criminal street gang.

* See. 10. AS 12.55.185 is amended by adding a new paragraph to read:

(14) "criminal street gang" has the meaning given in AS 11.81.f  >0(b).

• See. 11. AS 12.45.037, added by see. 6 of this Act. has the effect of amending Rule 702(a), 

Alaska Rules of Evidence, to allow the admissibility of expert testimony to show criminal gang 

characteristics, activity, and practices by a person having that specialized knowledge based on 

the person’s knowledge, skill, experience, training, or education.

# See. 12. APPLICABILITY. This Act applies to an act that occurs on or after the effective 

date of this Act, except that references lo previous offenses refer to acts occurring before, on. 

or after the effective date of this Act.

• See. 13. This Act takes effect September I, 1996.
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CS FOR SENATE BILL NO. 194(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

I1Y THE SENATE JUDICIARY COMMITTEE

i Offered:
Referred:

Spomorlsi: SENATORS KELLY , Phillips, Leman, Pearce, Green, Donley
A BILL 

FOR AN ACT ENTITLED 

”An Act relating to offenses associated with criminal street gangs, and to 

sentencing for those offenses: relating to the offenses of murder in the second 

degree, an unclassified felony, misconduct involving weapons in the first degree, 

a class A felony, and misconduct involving weapons in the third degree, a class 

C felony; and amending Rule 702(a), Alaska Rules or Evidence; and providing for 

an effective date."

BE IT ENACTED BY TIIE LEGISLATURE OF THE STATE OF ALASKA:

• Section 1. AS 11.41.110(a) is amended to read:

(a) A person commits the cnmc of murder in the second degree if

(1) with intent to cause serious physical injury to another person or 

knowing that the conduct is substantially certain to cause death or serious physical injury 

to another person, the person causes the death of any person;

(2) the person knowingly engages in conduct that results in Ihe death of
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another person under circumstances manifesting an extreme indifference to die value of 

human life; [OR]

(3) acting either alone or with one or more persons, the person commits 

or attempts to commit arson in the first degree, kidnapping, sexual assault in the first 

degree, sexual assault in the second degree, burglary in the first degree, escape in the 

first or second degree, [OR] robbery in any degree, or misconduct involving a 

controlled substance under AS 11.71.010(a). 11.71.020i:i), 11.71.030(:iHI) or (2). or 

.11.71.040(a)(1) or (2) and. in the course of or in furtherance of that crime, or in 

immediate flight from that crime, any person causes the death of a person other than one 

of the participants; or

(4> acting with a criminal street gang, the person commits or 

attempts to commit a crime that is n felony nnd. in the course of or in furtherance 

of that crime or in immediate flight from that crime, anv person causes the dealh 

of a person other than one of the participants.

1 Sec. 2. AS 11.61 is amended by adding new sections to article 1 to read;

See. 11.61.160. RECRUITING A GANG MEMBER IN THE FIRST DEGREE,

(a) A person commits the crime of recruiting a gang mcmbct in the first degree if the 

person uses or threatens the use of force against a person or property to induce a person 

to participate in a criminal street gang or to commit a cnmc on behalf of a criminal street 

gang.

(b) Recnuting a gang member in the first degree is a class C felony.

Sec. 11.61.165. RECRUITING A GANG MEMBER IN T IIE  SECOND 

DEGREE, (a) A person commits the crime of recruiting a gang member in the second 

degree if the person is 18 years of age or older and. without force or the threat of force, 

encourages or recruits a person who is under 18 years of age and at least three years 

younger than the offender to participate in a criminal street gang.

(b) Recruiting a gang member in the second degree is a class A misdemeanor 

Sec. 3. AS 11.61.190(a) is amended to read;

(a) A person commits the crime of misconduct involving weapons in the first 

degree if the person

HI uses or attempts to use a firearm during the commission of an offense 

under AS 11.71 010 • 11.71.040; or
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Sec. 4. AS 11.61.200(a) is amended to read:

(a) A person commits the crime of misconduct involving weapons in the third 

degree if the person

(1) knowingly possesses a firearm capable of being concealed on one's 

person after having been convicted of a felony or adjudicated a delinquent minor for 

conduct that would constitute a felony if committed by an adult by a court of this state, 

a court of the United States, or a court of another state or territory;

(2) knowingly sells or transfers a firearm capable of being concealed on 

one's person to a person who has been convicted of a felony by a court of this state, a 

court of the United States, or a court of another slate or territory;

(3) manufactures, possesses, transports, sells, or transfers a prohibited

weapon;

(4) knowingly sells or transfers a firearm to another whose physical or 

mental condition is substantially impaired as a result of the introduction of an 

intoxicating liquor or controlled substance into that other person's body;

(5) removes, covers, alters, or destroys the manufacturer's serial number 

on a firearm with intent to render the firearm untraccablc;

(6) possesses a firearm on which the manufacturer’s serial number has 

been removed, covered, altered, or destroyed, knowing that the serial number has been 

removed, covered, altered, or destroyed with the intent of rendering the firearm 

untraceablc;

(7) violates AS 11.46.320 and. during the violation, possesses on the 

person a firearm when the person's physical or mental condition is impaired as a result 

of the introduction of an intoxicating liquor or controlled substance into the person's 

body;

(8) violates AS 11.46.320 or 11.46.330 by entering or remaining 

unlawfully on premises or in a propelled vehicle in violation of a provision of an order 

issued under AS 25.35.010(b) or 25.35.020 and, dunng the violation, possesses on the 

person a defensive weapon or a deadly weapon, other than an ordinary pockctknifc;
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(9) communicates in person with another in violation of AS 11.56.740 

and, during the communication, possesses on the person a defensive weapon or a deadly 

weapon, other than an ordinary pockctknifc;

(10) resides in a dwelling knowing that there is a firearm capable of 

being concealed on one's person or a prohibited weapon in the dwelling if the person has 

been convicted of a felony by a court of this state, a court of the United States, or a 

court of another state or territory, unless the person has written authorization to live in 

a dwelling in which there is a conccalablc weapon described in this paragraph from a 

court of competent jurisdiction or from the head of the law enforcement agency of the 

community in which the dwelling is located; or

(11) discharges a firearm from a propelled vehicle while the vehicle i.s 

being operated in circumstances other than described in AS 11.61.190(a)(2).

* Sec. 5. AS 11.81.900(b) is amended by adding a new paragraph to read:

(59) "criminal street gang” means a group of three or more persons

(A) who have in common a name or identifying sign, symbol, 

tattoo or other physical marking, style of dress, or use of hand signs; and

(B) who. individually, jointly, or in combination, have committed 

or attempted to commit, within the preceding three years, for the benefit of. at 

the direction of, or in association with the group, two or more offenses under any 

of. or any combination of. the following:

(i) AS 11.41;

(ii) AS 11.46; or

(iii) a felony offense.

• See. 6. AS 12.45 is amended by adding a new section to read:

See. 12.45.037. ADMISSIBILITY OF EXPERT TESTIMONY RELATING TO

CRIM INAL STREET GANG ACTIVITY, (a) In a criminal prosecution, expert 

testimony is admissible to show, in regard to a specific criminal street gang or criminal 

street gangs svhosc conduct is relevant to the ease.

(1) common characteristics of persons who ate members of the criminal 

street gang or criminal street gangs;

(2) rivalries between specific criminal street gangs;

(3) common practices and operations of the criminal street gang or
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T»»r " r  i o r l t n f  l  [ C t l C r r ?  T t X ?  D K A C rC T C B I



criminal street gangs and the members of those gangs;

(4) social customs and behavior of members of the criminal street gang 

or the criminal street gangs;

(5) terminology used by members of the criminal street gang or the 

criminal street gangs;

(6) codes of conduct of the particular criminal street gang or criminal 

street gangs; and

(7) the types of crimes that arc likely to be committed by the particular 

criminal street gang.

(b) In this section, "criminal street gang" has the meaning given in 

AS 11.81.900(b).

See. 7. AS 12.55.015(a) is amended to read:

(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing 

sentence on a defendant convicted of an offense, may singly or in combination

(1) impose a

(A) fine when authorized by law and as provided in 

AS 12.55.035; or

(B) (AJ day fine when authorized by law and as provided in 

AS 12.55.036, if the court docs not impose a term of periodic or continuous 

imprisonment or place the defendant on probation;

(2) order the defendant to be placed on probation under conditions 

.specified by the court that may include provision for active supervision;

(3) impose a definite term of periodic imprisonment;

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to cany out a continuous or periodic program of 

community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentence imposed undei

AS 12.55.080;

(8) suspend imposition of sentence under AS I2.55.0S5;

(9) order the forfeiture to the commissioner of public safety of a deadly 

weapon that was in the actual possession of or used by the defendant during the
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commission of an offense described in AS 11.41, AS 11.46, AS 11.56, or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or comply 

with the treatment plan of a rehabilitation program that is related to the defendant's 

offense or to the defendant’s rehabilitation if the program is made available to the 

defendant by the Department of Corrections;

(1 1 )  o r d e r  th e  f o r f e i t u r e  to  th e  s ta te  o f  n m o to r  v e h ic le , w e a p o n , 

e le c t r o n ic  c o m m u n ic a t io n  d e v ic e , o r  m o n e y  o r  o th e r  v a lu a b le s , used  in  o r  o b ta in e d 

t h r o u g h  a n  o ffe n s e  th n t  w as  c o m m it te d  f o r  th e  b e n e fit  o f .  n t the  d ir e c t io n  o f ,  o r  in 

a s s o c ia t io n  w ith  ;i c r im in a l  s tre e t g n im .

* Sec. 8. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.137. PENALTIES FOR GANG ACTIVITIES PUNISHABLE AS 

MISDEMEANORS, (a) If a person commits an offense that would be a class B

misdemeanor and the person committed the offense for the benefit of, at the direction of,

or in association with a criminal street gang, the offense is a class A misdemeanor.
I

(l>) If a person commits an offense that would be a class A misdemeanor and the 

person committed the offense for the benefit of, at the direction of, or in association with 

a criminal street gang, the offense is a class C felony.

* Sec. 9. AS 12.55.155(c) is amended by adding a new paragraph to read:

(29) the defendant committed the offense for the benefit of, at the 

direction of, or in association with a criminal street gang.

* Sec. 10. AS 12.55.185 is amended by adding a new paragraph to read:

(14) "criminal street gang" has the meaning given in AS 11.81.900(b).

* Sec. 11. AS 12.45.037, added by sec. 6 of this Act. has die effect of amending Rule 702(a), 

Alaska Rules of Evidence, to allow the admissibility of expert testimony to show criminal gang
■

characteristics, activity, and practices by a person having that specialized knowledge based on 

the person’s knowledge, skill, experience, training, or education.

* See. 12. APPLICABILITY. This Act applies to an act that occurs on or after the effective 

date of this Act, except that references to previous offenses refer to acts occumng before, on. 

or after the effective date of this Act.

* Sec. 13. This Act takes effect September I. 1996.
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CCSB 194

" A n  A ct r e la t in g  to  o ffenses  assoc ia ted  w ith  c r im in a l  s t r e e t  gangs ,  
a n d  to  s e n te n c in g  fo r  those  offenses; r e la t in g  to th e  o ffenses  of 

m u r d e r  in  th e  seco n d  d eg ree ,  an  unc lass if ied  fe lony , m isc o n d u c t  
in v o lv in g  w eap o n s  in  the  f ir s t  d eg ree ,  a c lass  A fe lony , a n d  

m isc o n d u c t  in v o lv in g  w eapons  in the  th i rd  d e g re e ,  a c lass  C fe lony; 
a n d  a m e n d in g  R ule  702(a), A laska  R ules  o f E v id en c e ;  a n d  p ro v id in g

fo r  a n  effective d a te . "

SB 194 w a s  introduced in response 10 the rapid escalation of violent gang related crwic in 

Anchorage and throughout Alaska In 1995. more than four gang-related murders were committed 

in Anchorage as well as numerous gang-related hold-ups and drive by shoorings. Presently there 

arc over 463 identified gang members in Anchorage alone. The central purpose behind the 

introduction of SB 19* is to give law enforcement and prosecutors the tools necessary to deal 

effectively with tho increased picscnce of gangs tn Akska. The committee substitute now before 

you - p̂resents consensus language reached after many discussions with the Attorney General's 

Office.

Specifically, CSSB 194 would:

* Amend the cnmc of murder in the second degree to include a "felony murder” provision 

for a death resulting from a drug offense or a gang related shooting. Under cunrnt law . if a 

bystander is shot in a shoot-out between drug-dcalcn attempting to complete a drug deal or in a 

crime committed by a gang or gangs, the shooter can claim lie was firing in self defense Tins 

provision would eliminate a claim of self-defense when an innocent bystander is injured and would 

hold drug-dcalcrs and gang members accountable for then violent and dangerous behavior.

• Make it a cnmc to recruit a gang member if the person uses or threatens to use lorcc 

against a person or property to induce a person to participate in a criminal street gang or to commit 

a crime on behalf of a street gang This crime would constitute aclassC felony This cnmc of
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recruiting would also be extended to recruitment without force by a person >8 years or older who 

encourages a person under the age of 18 to participate in a gang. Recruitment in the second degree 

would constitute a class A mis- ncanor.

■ hlcvatcs the crime of weapons misconduct-applicable to drivc-by shootings- to a class 

A felony. (5 to 10 years).

• Allows for expert testimony relating to criminal street gang activity such that in a criminal 

prosecution, expert testimony is admissible to show gang affiliation, custom, rivalry, and other 

characteristics of gangs This section will give prosecutors the ability to introduce evidence of 

gang affiliation.

* Provides for the forfeiture to the state of a motor vehicle, weapon, electronic 

communication device, or money or other valuables, used in or obtained through an offense that 

was committed for the benefit of, at the direction of. or in association with a criminal street gang

♦ Allows for gang membership to be considered as an aggravator for sentencing purposes 

in tclomcs. Further. SB 194 would elevate misdemeanors committed for the benefit of. at the 

direction ot. or in association with a criminal street gang. For example, a B misdemeanor 

committed for the benefit of, at the direction of, or in association with a criminal street gang would 

be elevated to an A misdemeanor. Similarly, u class A misdemeanor would be elevated to a class C 

felony

The CS for SB 194 now before this Committee is the result of much negotiation and 

dcldiciation between the Atiomey General’s Office und my office. The CS represents a consensus 

approach to dealing with the menace of gangs and gang-related violence in Alaska. I ask for your 
support of this legislation so we can move forward in sending the message that gang violence will 

not he tolerated in this stuie
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Sponsor Statcment 
SB 194

"An Act rela ting to offenses associated with criminal street gangs, 
and to sentencing for those offenses; and amending Rule 702(a), 

Alaska Rules of Evidence."

SB l()-l was introduced in response to the rapid escalation of violent gang-related crime in 

Anchorage and throughout Alaska. In 1995, more than four gang-related murders were committed 

in Anchorage as well as numerous gang-related hold-ups and drive by shootings. Presently there 

are over 463 identified gang members in Anchorage alone. The central purpose behind the 

introduction of SB 194 is to give law enforcers the tools necessary to deal effectively with the 

increased presence of gangs in Alaska.

Specifically, SB 194 would:

* Amend the crime of murder in the second degree to include a "felony murder" provision 

for a death resulting from a gang related shooting, and set the minimum sentence lo 7 years, with a 

99 year maximum. Under current law. if a bystander is shot in a shoot-out between gangs, the 

shooter can claim he was firing in self defense. This provision would eliminate a claim ol self- 

defense when an innocent bystander is injured and would hold gang members accountable for theii 

violent and dangerous behavior.



* Allow police lo arrcsl all identified members of a gang involved in a drive by shooting for 

a Class A misdemeanor for remaining in the car after the shooting. Currently, when police 

apprehend a vehicle identified in a drive by shooting if they cannot identify the person who pulled 

the trigger they cannot arrest or detain the passengers in the car. ’I his provision will allow the 

police ti> detain all persons in the car while investigating to determine who was the triggerman.

* Elevate the crime of drive-by shooting committed by a gang member from a Class C 

Felony (0 to 5 years) to a Class B Felony (5 to 10 years).

4 Create as a new crime participation in a "criminal street gang," as modeled after the 

California Penal Code punishable as a Class C felony, and provide for forfeiture of gang properly 

upon conviction of a gang-related crime.
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IT): Senator Robin Taylor, Chair
Senate  Jud ic iary  C om m ittee

I •'ROM: Senator AI Adams

RK: Hearing Request lor SB 200

I would appreciate it if you would schedule a hearing for SB 200, a 
bill which would amend the Alaska Statehood Act regarding the 
revenue split should ANWR be opened.

I believe there is still a chance for the 104th Congress to approve the 
opening o f  ANWR to oil and gas development. We have been told 
repeatedly that there is no chance for this option unless and until the 
revenue split, as proposed in the Budget Reconciliation Act, is 
approved by the Legislature.

Throughout this past year, our state leaders including the G overnor, 
the President o f  the Senate, the Speaker o f the Mouse, o ther high 
ranking officials of this Administration as well as many business 
leaders have testified in support of this revenue sharing agreem ent. 
This bill accom plishes that goal.

SB 200 says that the State will assent to any division of oil and gas 
revenues from ANWR so long as the percentage received by the State 
is no less than that retained by the United States. It further states 
that wc will only agree to this changed allocation o f revenues from 
ANWR if this issue is acted upon during the I04ih Congress.

Thank you for your attention to this matter. I look forward to 
discussing this issue with you in the Senate Judiciary Com m ittee.

WHII.I: IN' SESSION
Stale Capitol 

Juneau, ALl'kil *»H0l 11*2 
W714i'i W7 
Fax •K>M‘*‘7

OIT OF SESSION 
a 4 isi\ m 

Kot;cKk’, Al.i'L.i ’**742 
l‘V7l 442



S e n a t o r  D a v e  D o n l e y

A L A S K A  S T A T E  L E G IS L A T U R E

M EM ORAN DUM

To:

From:

Re: Hearing Request fur Senate Bill 209 (Crime of Kidnapping)

Date: February 6 , 199ft

1 request that you schedule Senate Bill 209, relating to the crime of kidnapping,
for a hearing in your committee.

Senate Bill 209 w ould require that persons convicted of an unclassified felony of 
kidnapping be sentenced to a mandatory term of 99 years if the court, at the time 
of the sentencing, does not know the whereabouts of the victim of the 
kidnapping.

Senate Bill 209 also specifies that Jefendents sentenced under this law would not 
be eligible for discretionary parole for their entire term in prison. However, 
persons convicted under this proposed law may apply for a modification or 
reduction of their sentence under the Alaska Rules of Criminal Procedure after 
serving one-half of their mandatory 99 year term.

If you have any questions, please contact myself or James Armstrong of my staff 
465-3892.

Previous requests: 1 /1 0 /9 6 ,1 /1 9 /9 6

JamiaiyMay: STATE CAPIH >L • JUNEAU. AK • WHOI-l 182 • 4c»5-3HV2 • FAX: <907
Jimc-Diveuihcr 7W. \V 4TH AVE • STE 4.<() • ANCHORAGE, AK • WS0I • tW7) 258-8181 • FAX <W7i 258 1648

Senator Robin Taylor
Chair, Senate Judiciary Committee

Senator Dave Donley f-\

Sft MlU.H: Senate Finance Committee • Senate State At \ Committee
r% 14̂—*]





TONY KNOW I MS, GOVERNOR
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FAX (W/)465AI56

February 2. 1996

Hie Honorable Robin Taylor 
Chair, Senate Judiciary Committee 
Alaska State legislature 
State Capitol 
Juneau. AK 99X01 11X2

Dear Senator Taylor:

I respectf ully request that you schedule Senate Hill 204 tor a hearing in the Senate Judiciary 
Committee pending referral.

As you know. SH 204 is the product of a committee consisting of parents, school board 
members, teachers, and administrators who were asked to formulate a compromise piece of 
legislation in response to the Governor’s veto of last session’s HB 217. SB 204 lengthi ns the 
probationary period for teachers; supports professional competence as a basis for granting and 
maintaining “continuing employment status"; focuses on a strong supervision and evaluation 
process, providing special support for teachers ness to the profession: eliminates "trial de novu 
provides lor the development of locally determined procedures to address teacher layoff and 
recall: and increases public infonnation in the collective bargaining process. A packet of 
back-up information is enclosed.

‘Hiank sou for your consideration.

Sincerely

- , / I

Shirley J. Holloway. Ph. I). 
Commissioner

cc: Senator Lyda Green. Vice Chair
Senator Mike Miller 
Senator Johnny Hllis 
Senator Al Adams

Inclosures
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January 8. 1996

The Honorable Drue Pearce 
President o f  the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear President Pearce:

Under the authority o f  art. Ill, sec. 18. of the Alaska Constitution, I am transmitting a 
bill that addresses a number o f  issues related to promoting professional excellence in 
education.

Last summer I vetoed similar legislation that was divisive and did not adequately 
address the real problems that face our educational system. With my veto, I promised 
an opportunity to seek a compromise with which the Alaska educational family would 
agree. A committee met and provided me with a proposal that addresses all o f  the 
issues contained in the vetoed legislation and that additionally highlights the 
importance o f  the evaluation process. This legislation lengthens the probationary 
period for teachers; supports professional competence as a basis for achieving and 
maintaining "continuing employment status"; focuses or a strong supervision and 
evaluation process that provides special support for teachers new to the profession; 
revises appeal procedures regarding dismissal and nonrctcntion decisions; provides for 
the development o f  locally determined procedures to address teacher layoff and recall; 
and increases public access to information on the collective bargaining process.

This legislation is the product o f  the efforts o f  parents, school board members, 
teachers, administrators. Department o f  Education employees, and others. While these 
groups often voice different views and perspectives, in this instance they worked 
together and produced a bill that I believe begins to improve education in this state

The bill requires each school district to adopt a professional assessment system to be 
used to evaluate that district’s teachers. (Under existing law, "teacher" includes



administrators and others). The assessment systems will be developed with input from 
parents, students, community members, classroom teachers, and administrators ar.d will 
focus on improving the performance of the professional staff. The assessment systems 
w ill contain provisions specifically designed to assist teachers new to the profession.

The bill replaces the current statutory term "tenure" with the phrase "continuing 
employment status" and increases from two to three the number of years that a teacher 
must be continuously employed with a district before acquiring continuing employment 
status. Although tenured teachers have always been subject to dismissal or 
nonrctenticn for unsatisfactory performance, tenure nevertheless connotes to many a 
right to lifelong employment in a school district. Under this bill, a teacher earns a 
right to continuing employment status in a district by receiving a satisfactory 
evaluation in a third year o f continuous employment with the district, among other 
requirements. The bill also clarifies that, before acquiring continuing employment 
status, a teacher is on probationary status. Several statutes arc amended in the bill 
without substantive change in order to replace "tenure" with "continuing employment 
status" or to add the term "probationary." 1 believe that use of the new phrase to 
describe the right to continued employment, coupled with the important substantive 
changes made by this bill, signals a healthy shift in focus in the area of teacher 
employment.

The bill permits school districts to place continuing employment status teachers on 
layoff status as a result of financial emergency or a decrease in enrollment. Before 
such teachers arc placed on layoff status, however, all probationary teachers must first 
be nonrctained (unless there is no qualified continuing employment status teacher to 
replace a probationary teacher). Local districts w ill adopt reduction-in-force plans that 
identify procedures related to layoff and rehirc. The bill also identifies several routes 
for review of a local board’s decision to dismiss or nonrctain a teacher and gives the 
public more access to collective bargaining information.

A  sectional description of the bill is available from the Department of Educa :rn.

I urge your prompt consideration and passage of this important bill.

The Honorable Drue Pearce
January 8, 1996
Page 2
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SB 204 & HB 398

S E C T I O N A L  A N A L Y S I S  _ Q F _ B I L L  
R E L A T I N G  T O  P R O F E S S I O N A L  E X C E L L E N C E  IN E D U C A T I O N

S e c t i o n  o n e  of t h e  b i l l  s e t s  f o r t h  f i n d i n g s  a n d  p u r p o s e s  
r e l a t e d  to  t h e  l e g i s l a t i o n .  S e c t i o n s  2, 3, 4, 5, 7, 12, 13, 19, 
a n d  20 a m e n d  e x i s t i n g  s e c t i o n s  o f  law e i t h e r  b y  s u b s t i t u t i n g  the 
p h r a s e  " c o n t i n u i n g  e m p l o y m e n t  s t a t u s "  for t h e  w o r d  " t e n u r e "  or 
" p r o b a t i o n a r y "  for a t e a c h e r  w h o  h a s  n o t  a c q u i r e d  c o n t i n u i n g  
e m p l o y m e n t  s t a t u s .

S e c t i o n  s i x  o f  t h e  b i l l  c l a r i f i e s  e x i s t i n g  l a w  w i t h  
r e s p e c t  to  a t e a c h e r ' s  r i g h t  t o  r e e m p l o y m e n t  in a d i s t r i c t  if the 
t e a c h e r  is n o t  n o t i f i e d  t i m e l y  of n o n r e t e n t i o n .  It i n c l u d e s  r i g h t  
t o  r e e m p l o y m e n t  if a d i s t r i c t  f a i l s  t o  n o t i f y  a t e a c h e r  o f  l a y o f f  
a c c o r d i n g  t o  t h e  d i s t r i c t ' s  r e d u c t i o n - i n - f o r c e  p lan.

S e c t i o n  e i g h t  o f  t h e  b i l l  a d d s  a n e w  s e c t i o n  r e q u i r i n g  
l o cal s c h o o l  b o a r d s  t o  a d o p t  a p r o f e s s i o n a l  a s s e s s m e n t  s y s t e m  t o  be 
u s e d  for e v a l u a t i n g  t e a c h e r s  o t h e r  t h a n  t h e  d i s t r i c t  
s u p e r i n t e n d e n t .  T h e  a s s e s s m e n t  s y s t e m  is t o  b e  d e v e l o p e d  a t  the 
l o c a l  l e v e l  w i t h  i n p u t  f r o m  s t u d e n t s ,  p a r e n t s ,  c o m m u n i t y  m e m b e r s ,  
t e a c h e r s  a n d  a d m i n i s t r a t o r s .  T h e  s y s t e m  nust p r o v i d e  for m u l t i p l e  
o b s e r v a t i o n s  a n d  a p p r o p r i a t e  i n t e r v e n t i o n  s t r a t e g i e s  f o r  t e a c h e r s  
n e w  t o  t h e  p r o f e s s i o n ,  a n d  at l e a s t  a n n u a l  o b s e r v a t i o n  and 
e v a l u a t i o n  f o r  o t h e r  t h a n  f i r s t  y e a r  t e a c h e r s .  S t a f f  w i l l  be 
t r a i n e d  in t h e  u s e  o f  t h e  p r o f e s s i o n a l  a s s e s s m e n t  s y s t e m  p r i o r  to 
c o n d u c t i n g  a n  e v a l u a t i o n  a n d  p r i o r  to be b e i n g  e v a l u a t e d .

S e c t i o n  n i n e  of t h e  bi l l  p r o v i d e s  t h a t  a t e a c h e r  a c q u i r e s  
c o n t i n u i n g  e m p l o y m e n t  s t a t u s  a f t e r  b e i n g  a p r o b a t i o n a r y  t e a c h e r  for 
t h r e e  full y e a r s  in a d i s t r i c t ,  r e c e i v i n g  a s a t i s f a c t o r y  e v a l u a t i o n  
in t h e  t h i r d  y e a r  o f  e m p l o y m e n t ,  a n d  t e a c h i n g  a d a y  o f  a f o u r t h  
c o n s e c u t i v e  y e a r  in t h a t  d i s t r i c t .  T h i s  s e c t i o n  a l s o  d e f i n e s  a 
full y e a r  o f  e m p l o y m e n t  for p u r p o s e s  o f  a c q u i r i n g  c o n t i n u i n g  
e n p l o y m o n t  s t a t u s .

S e c t i o n  t e n  of t h e  b i l l  c h a n g e s  t h e  w o r d  " t e n u r e "  t o  the 
p h r a s e  " c o n t i n u i n g  e m p l o y m e n t  s t a t u s . "  It a l s o  p r o v i d e s  t h a t  a 
t e a c h e r  w h o  d o e s  n o t  s i g n  a n d  r e t u r n  a c o n t r a c t  w i t h i n  30 d a y s  
a f t e r  the d a t e  o n  w h i c h  t h e  t e a c h e r  r e c e i v e s  the c o n t r a c t  l o s e s  the 
r i g h t  t o  c o n t i n u e d  e m p l o y m e n t  in t h e  d i s t r i c t .

S e c t i o n  11 of t h e  b i l l  a l s o  r e p l a c e s  t h e  e x i s t i n g  t e n u r e  
l a n g u a g e ,  a n d  p r o v i d e s  t h a t  a t e a c h e r  o n  l a y o f f  s t a t u s  d o e s  not 
l o s e  c o n t i n u i n g  e m p l o y m e n t  s t a t u s  d u r i n g  a p o r i o d  o f  l a y off.

S e c t i o n  14 of t h e  b i l l  r e p l a c e s  t h e  t e n u r e  l a n g u a g e .  It 
a l s o  r e m o v e s  as a r e a s o n  for n o n r e t e n t i o n  a n e c e s s a r y  r e d u c t i o n  of 
s t a f f  o c c a s i o n e d  b y  a d e c r e a s e  in s c h o o l  a t t e n d a n c e .  U n d e r  t h i s  
bill, a d e c r e a s e  in s c h o o l  a t t e n d a n c e  is g r o u n d s  for p l a c i n g  a 

c o n t in u in g  employment s t a t u s  t e a c h e r  on l a y o f f  s t a t u s ,  r a t h e r  than
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S e c t i o n  15 c r e a t e s  a n e w  s e c t i o n  p r o v i d i n g  t h a t  a 
d i s t r i c t  m a y  p l a c e  a t e a c h e r  on  l a y o f f  s t a t u s  d u e  t o  a d e c r e a s e  in 
s c h o o l  a t t e n d a n c e  or  as a r e s u l t  of a f i n a n c i a l  e m e r g e n c y .  T h e  
d i s t r i c t  m u s t  n o n r e t a i n  all p r o b a t i o n a r y  t e a c h e r s  b e f o r e  p l a c i n g  a 
c o n t i n u i n g  e m p l o y m e n t  s t a t u s  t e a c h e r  o n  l a y o f f  s t a tus, u n l e s s  t h e r e  
is n o  q u a l i f i e d  c o n t i n u i n g  e m p l o y m e n t  s t a t u s  t e a c h e r  t o  r e p l a c e  t h o  
p r o b a t i o n a r y  t e a c h e r .  S c h o o l  d i s t r i c t s  m u s t  a d o p t  p l a n s  t h a t  
p r o v i d e  p r o c e d u r e s  for l a y o f f  a n d  r e c a l l  a n d  f o r  d e t e r m i n i n g  w h o  is 
a q u a l i f i e d  t e a c h e r  for p u r p o r e s  of l a y o f f  a n d  recall.

S e c t i o n  16 p r o v i d e s  t h a t  all t e a c h e r s  m u s t  r e c e i v e  a p r e­
t e r m i n a t i o n  h e a r i n g  t h a t  m e e t s  the m i n i m u m  r e q u i r e m e n t s  of d u e  
p r o c e s s  b e f o r e  d i s m i s s a l .  A d d i t i o n a l l y ,  a c o n t i n u i n g  e m p l o y m e n t  
s t a t u s  t e a c h e r  is e n t i t l e d  t o  a p r e t e r m i n a t i o n  h e a r i n g  b e f o r e  
n o n r e t e n t i o n .  A  d i s m i s s e d  t e a c h e r  and a n o n r e t a i n e d  c o n t i n u i n g  
e m p l o y m e n t  s t a t u s  t e a c h e r  m a y  r e q u e s t  a p o s t - t e r m i n a t i o n  h e a r i n g  
b e f o r e  t h e  s c h o o l  board. T h e  p r o c e d u r e s  g o v e r n i n g  s u c h  a h e a r i n g  
ar e  t h e  s a m e  as  t h e  p r o c e d u r e s  s e t  o u t  in e x i s t i n g  law for a b o a r d  
h e a r i n g  o n  a t e a c h e r  d i s m i s s a l .  A t e a c h e r  m a y  a p p e a l  t h e  b o a r d ' s  
d e c i s i o n  t o  t h e  s u p e r i o r  for a r e v i e w  on the reco r d .  A  c o n t i n u i n g  
e m p l o y m e n t  s t a t u s  t e a c h e r  w h o  is d i s m i s s e d  o r  n o n r e t a i n e d  m a y  e l e c t  
to f o r e g o  t h e  b o a r d  h e a r i n g  a n d  i n s t e a d  c h o o s e  e i t h e r  t o  f i l e  an 
o r i g i n a l  a c t i o n  in s u p e r i o r  c o u r t  or, if t h e  t e a c h e r  a n d  s c h o o l  
b o a r d  agree, t o  f o l l o w  the g r i e v a n c e  p r o c e d u r e s  c o n t a i n e d  in t h a t  
d i s t r i c t ' s  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t .

S e c t i o n  17 a u t h o r i z e s  a s c h o o l  b o a r d  t o  a d o p t  b y l a w s  o r  
the d e p a r t m e n t  t o  a d o p t  r e g u l a t i o n s  t h a t  r e l a t e  to  c o n t i n u i n g  
e m p l o y m e n t  s t a t u s  s o  l o n g  as  t h e y  d o  not c o n f l i c t  w i t h  s t a t e  law.

S e c t i o n  18 o f  t h e  b i l l  d e f i n e s  " f i n a n c i a l  e m e r g e n c y "  as 
a s i g n i f i c a n t  d e m o n s t r a t e d  r e d u c t i o n  in p e r - p u p i l  e x p e n d i t u r e s  d u e  
to a d e c r e a s e  in r e v e n u e  f r o m  o n e  y e a r  t o  t h e  next, a n d  d e f i n e s  a
" p r o b a t i o n a r y  t e a c h e r "  as a t e a c h e r  w h o  h a s  n o t  a c q u i r e d  c o n t i n u i n g
e m p l o y m e n t  s t a t u s  w i t h  a d i s t r i c t  a n d  w h o  is p r o v i d i n g  e d u c a t i o n a l  
s e r v i c e s  u n d e r  c o n t r a c t  w i t h  t h e  d i s t r i c t .

S e c t i o n  21 r e q u i r e s  s c h o o l  b o a r d s  t o  p r o v i d e  
o p p o r t u n i t i e s  for p u b l i c  i n p u t  o n  i s s u e s  t o  be  a d d r e s s e d  in t h e  
c o l l e c t i v e  b a r g a i n i n g  p r o c e s s .  It a l s o  p r o v i d e s  t h a t  i n i t i a l  
p r o p o s a l s ,  l a s t - b e s t - o f f o r  p r o p o s a l s ,  t e n t a t i v e  a g r e e m e n t s  b e f o r e  
r a t i f i c a t i o n  a n d  final a g r e e m e n t s  a r e  p u b l i c  r e c o r d s .

S e c t i o n  22 o f  t h e  b i l l  r e p e a l s  A S  1 4 . 1 6 . 0 5 0 ( b ) ,  w h i c h  is 
a t r a n s i t i o n  m e a s u r e  r e g a r d i n g  t e a c h e r  e m p l o y m e n t  at Mt. E d g e c u m b o  
H i g h  S c h o o l .  It is n o  l o n g  n e c e s s a r y ,  a s  t h o s e  t e a c h e r s  a r o
c o v e r e d  b y  t e a c h e r  e m p l o y m e n t  s t a t u t e s  u n d e r  AS 1 4 . 1 6 . 0 5 0 ( a ) ( 3 ) .  
T h i s  s e c t i o n  r e p e a l s  A S  1 4 . 2 0 . 1 4 7  (b) a n d  (c), as t h e  s t a t e  no
l o n g e r  h a s  s c h o o l s  o p e r a t e d  b y  f e d e r a l  a g e n c i e s .  It a l s o  r e p e a l s  
AS 1 4 . 2 0 . 2 0 5 ,  d e a l i n g  w i t h  j u d i c i a l  r e v i e w .  U n d e r  t h i s  bill,

a b a s i s  f o r  n o n r e t e n t i o n .
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S e c t i o n  23 of t h e  b i l l  is a t r a n s i t i o n  m e a s u r e  t h a t  
p e r m i t s  t h e  d e p a r t m e n t  t o  b e g i n  p r o m u l g a t i n g  r e g u l a t i o n s  t h a t  m a y  
b e  n e c e s s a r y  t o  c a r r y  o u t  t h e  p r o v i s i o n s  of  t h e  b i l l  p r i o r  t o  t h e  
b i l l ' s  e n a c t m e n t .  N o  r e g u l a t i o n s  w o u l d  b e c o m e  e f f e c t i v e ,  h o w e v e r ,  
u n t i l  t h e  e f f e c t i v e  d a t e  of t h e  Act.

S e c t i o n  24 of t h e  b i l l  p r o v i d e s  t h a t  t h e  n e w  p r o v i s i o n s  
of  a c q u i r i n g  c o n t i n u i n g  e m p l o y m e n t  s t a t u s  a p p l y  t o  t e a c h e r s  f i r s t  
h i r e d  b y  a d i s t r i c t  a f t e r  t h e  e f f e c t i v e  d a t e  of  t h e  A c t  a n d  to  
t e a c h e r s  r e h i r e d  b y  a d i s t r i c t  f o l l o w i n g  a n  i n t e r r u p t i o n  in 
c o n t i n u o u s  s e r v i c e .

S e c t i o n  25 of t h e  b i l l  p r o v i d e s  t h a t  t h e  A c t  d o e s  n o t  
a f f e c t  c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  p r e s e n t l y  in e f f e c t .

S e c t i o n  26 of t h e  b i l l  e x p l a i n s  t h a t  e x i s t i n g  c a s e  l a w  on 
t o n u r o  w i l l  a p p l y  t o  c o n t i n u i n g  e m p l o y m e n t  s t a t u s  cases, t o  t h e  
e x t e n t  t h a t  t h e  c a s e s  a d d r e s s  t h e  n a t u r e  a n d  i m p o r t a n c e  of a 
t e a c h e r ' s  r i g h t  t o  c o n t i n u i n g  e m p l o y m e n t  in a d i s t r i c t .

S e c t i o n s  27 a n d  28 of t h e  bi l l  p r o v i d e  e f f e c t i v e  d a t e s .

j u d i c i a l  r e v i e w  o f  b o a r d  d e c i s i o n s  i s  a d d r e s s e d  i n  AS 1 4 . 2 0 . 1 8 0 .
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FISCAL NOTE
STATE OF ALASKA

1996 LEGISLATIVE SESSION BILL NO. 2Q4
Revision Date. November 21.1995______________________  Department Affected: Education__________________
Title: Professional Excsllsncs in Education--------------  BRU: .Executive Administration___________________
----------------------------------------------------------  Component: Commissioner's Office______________
Sponsor: fluies CommitiQfl by Rsflusa___________  ______ _______________________
Requester: _GQYflmQf.KnQW]flS--------------------------  COMPONENT SERIAL NO. 185
Expendltures/Revenues:    (Thousands of Dollars)
noCDATlUC CV OT CV QQ CVOO T ru  runr OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 00 0.0 00 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUES

FUND SOURCE:______________   (Thousands of Dollars)
1002 Federal Receipts
1003 GF M atch 
100* GF
1005 GF/Program Receipts
I006GF/MHTIA
Other
TOTAL 0.0 0.0 00 0.0 0.0 00

POSITIONS:
FULL-TIME
OART-TIME
TEMPORARY
Estimate of current year (FY96) impact: $ Q.Q

ANALYSIS: (Attach a separate page if necessary.)
This legislation lengthons the probationary ponod for teachers, supports professional compotonco as a basis for granting 
and maintaining continuing employment status; focuses on a strong supervision and evaluation process, providing 
special suppon lor toachera new to tho profession, eliminates tnal do novo; providos for the development of locally 
determined procedures to address toachor layoff and recall, and increases public mformatibn in tho coHoctrvo bargaining
procesa._____________________________________________________________________________

Prepared by: Kimherfr Homme Special Assistant_______________  Phone: .  465:2803_______________________
Division: Cnmmi**lnnftr<« Offic*/__________ y / ____________ Dale:  Mfflgmbflf 21-1995______________
Approvod by Commissioner: _____________ Richard S. Cross. Deputy Commissioner
Agency: Education /  _______________________  Date:  Nflyfimbfll 2L1995______________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE
For AjrTxw OmTMon irVdfm**cn C*l M  Governor I logNIMVV Offlca 

R#» 1*9 Pogo I or



S t a t e m e n t s  o f  S u p p o r t  f o r  

t h e  P r o f e s s i o n a l  E x c e l l e n c e  i n  E d u c a t i o n  B i l l

A s s o c i a t i o n  o f  A l a s k a  S c h o o l  B o a r d s  

A l a s k a  A s s o c i a t i o n  o f  E l e m e n t a r y  S c h o o l  P r i n c i p a l s  

A l a s k a  A s s o c i a t i o n  o f  S e c o n d a r y  S c h o o l  P r i n c i p a l s  

A l a s k a  A s s o c i a t i o n  o f  S c h o o l  A d m i n i s t r a t o r s  

A l a s k a  P a r e n t  T e a c h e r  A s s o c i a t i o n  

A l a s k a  S t a t e  B o a r d  o f  E d u c a t i o n  

N a t i o n a l  E d u c a t i o n  A s s o c i a t i o n - A l a s k a  

O t h e r  R e s o l u t i o n s



A A S B
A S S O C IA T IO N  O F  A LA S K A  S C H O O L B O A R D S

SUBJECT AREA: PERSONNEL
9 6 - 3 0
PROFESSIONAL EXCELLENCE
W H E R E A S , fo llow ing  iho  d em ise  of H B 217  a fter the last leg is la tive  session. G o ve rn o r K now les a pp o in ted  a task 

fo rce  to  devise  a com prom ise  bill that w ould  address the  m ost im portan t ob jectives of teachers , 
p are n ts , s tuden ts , schoo l boa rd  m em bers and adm in istra tors: and 

W H E R E A S , the  resulting  p roposa l fo r p ro fess iona l excellence  addresses m any c o n ce rn s  h isto rica lly  expressed 
by the  A sso c ia tio n  of A laska  S choo l B eards, inc lud ing:
• the  le n g th  of tim e  required fo r a teacher to obta in  "continu ing  e m p lo ym e n t stntus;"
• 'c o n tin u in g  e m p lo ym e n t s ta tu s ' is p red ica ted  upon satis factory p e rfo rm an ce  as d em o n stra te d  by an

eva lua tion  m echan ism  grounded  in com m un ity -based  s tan d ard s  and va lues  a nd  involving 
stud e n ts , paren ts , and  o th e r co m m u n ity  input.

• re finem en t of tea ch er layoff and  rehire  rights;
• o pe n ing  the  n eg o tia tion  p ro ce ss  to a degree  of pub lic  scrutiny and invo lvem en t: and
• e lim ina tion  o l cos tly  and cu m be rso m e  trial de novo provisions m curren t law ; and

W H E R E A S . A A S B  w a n ts  to w ork w ith  o th e r educational stakeholders  to gam  co n s e n s u s  on the se  co nce rn s  and 
to pu t th e se  d ev is ivo  issues to  rest.

N O W  T H E R E F O R E  B E  IT R E S O LV E D , tha t the A ssocia tion  of A laska  S choo l B oard  d oe s  hereby e n d o rs e  the 
c o n c e p ts  o u tlin e d  in the  task fo rce  p roposa l fo r P ro fessiona l E xce llence.

Passoc} by tho General Membership 
Association of Alaska School Boards 

Nov. 14, 1995



ALASKA ASSOCIATION OF ELEMENTARY SCHOOL PRINCIPALS

RESOLUTION 95-9

SUPPORT OF THE GOVERNORS BILL FOR PROFESSIONAL EXCELLENCE
WHEREAS. House Bill 217 wns an attempt to deal with the issues relating to tenure, 
layoff and appeal procedures for school employees; and
WHEREAS, the Governor of Alaska vetoed HB2I7 and requested the education 
community to reach consensus on ways to enhance Professional Excellence for educators; 
and
WHEREAS, a legislative proposal has been developed by a broad group of parents, 
teachers, school administrators, and school board members; and the consensus legislation 
will address the issues in ways that benefit all students and local communities; and
WHEREAS, the proposal changes the concept of (enure' to professional competence as a 
basis for granting and maintaining continuing employment; and
WHEREAS, the proposal focuses on strong supervision and evaluation developed with 
input from parents, students, and the community; and
WHEREAS, the amended legislation

• increases the ume a teacher remains on probationary status from two to three 
years; and

• provides, in general for more public information and involvement in 
collective bargaining; and

• provides for the development of locally determined procedures to addresj 
Icey issues such as. layoff, recall and dismissal: it provides for several 
mechanisms through which dismissed and non retained teachers can be 
beard.

WHEREAS, tbe compromise belps ensure that a quality teaching su fl is provided to meet 
the needs o f Alaska’s public school students; so
THEREFORE BE IT RESOLVED that Alaska Association of Elementary School Principals 
strongly supports the Governor's Bill for Professional Excellence and urges the Leg.slature 
to pass this important legislation.
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A laska A ssociation  Secondary School Principals 
Educational Leadership for Alaska’s Future 

1720 Otter Street • Anchorage, Alaska 99504-2634 
(907) 333-9613 • Fax (907) 333-3060

R E S O L U T IO N  #95 -2 : S U P P O R T  F O R  R E V I S E D  H B  2 1 7  

S U B M IT T E D  B Y : A laska Association o f  Secondary Schoo l Principals

W H E R E A S  the G ove rn o r o f  the State o f  A la ska  vetoed H B  217  fo llow ing  its passage in the 
1995 session o f  the state leg is la ture, and

W H E R E A S  the G ove rn o r appointed a task force to come up with a comprom ise b i ll which 
w ou ld  meet the m ost important ob jec tives o f  a ll parties and that task fo ice included the president o f  
A A SSP  as w e ll as members o f  lo ca l schoo l boards, the State School Board , teachers, parents, and o ther 
administrators' organizations; and

W H E R E A S  the com prom ise b ill speaks to  improvement o f  education fo r students through 
increasing the time o f  probationary status o f  teachers from  two to three years, requires im proved teacher 
and adm in istrator eva luation, district ab ility  to reduce the number o f  teachers in the ev ent o f  a financia l 
c risis o r when en ro llm ent is reduced significan tly  based on program  needs, not seniority o r tenure status; 
p rovides fo r  m ore public in fom u n on  and invo lvem ent in co llec tive bargaining, and other item s; and

W H E R E A S  passage o f  th is com prom ise b i ll w ou ld a llow  the su te  to  move fo rw ard  on  other 
im portant issues dealing with education;

T H E R E F O R E  B E  IT  R E S O L V E D  that the A laska Association o f  Secondary Schoo l 
P rinc ipa ls supports the com prom ise Rev ised  House B i l l 217 , urges the state legislature to pass it. and 
urges the g o ve rn o r to sign it in to  law .

.APPROVED: 10-17-95

Affiliated with National Association of Secondary School Principals and Alaska Council of School A d m in is tra to rs



ALASKA .ASSOCIATION OF SCHOOL ADMINISTRATORS
Ml 40* • Jutimu. AkMfea WW1-1101 • (W) MO-T7C* . ftkX '•CT) BMW

Alaska As*>datJra o f  School Administrator* 
Standing Resofat jos as of November, 1995

H-5. HB 217: Tho Association supports ti*. compromise language far 
HB 217. (1995)



L e g i s l a t i v e  P r i o r i t i e s  

f r o m  I s s u e s  C o n f e r e n c e  

N o v e m b e r ,  1 9 9 5

Alaska Parent Teacher Association

" P T A  m e m b e r s  s u p p o r t  l e g i s l a t i o n ,  r e g u l a t i o n s  a n d  
r e s o u r c e s  d e d i c a t e d  t o  b u i l d i n g  p a r t n e r s h i p s  b e t w e e n  

f a m i l i e s  a n d  s c h o o l .  A l a s k a  P T A  s u p p o r t s  r e f o r m  e f f o r t s  
t o  i n c r e a s e  t o  3  y e a r s  t h e  p r o b a t i o n a r y  t i m e  b e f o r e  a  

t e a c h e r  a t t a i n s  c o n t i n u i n g  e m p l o y m e n t  s t a t u s  ( t e n u r e )  

a n d  t o  p r o v i d e  f o r  p u b l i c  i n v o l v e m e n t  i n  t h e  c o l l e c t i v e  

b a r g a i n i n g  p r o c e s s .  "

Excerpted from the PTA "Legislative Priorities." a one page document published in November. 1995.



R E S O L U T I O N
A LASK A STATE BOARD OF E D U C A T IO N

WHEREAS, House Bill 217 wns nn attempt to deni with the issues relating to tenure, layoff nnd appeal procedures for school employees; nnd
WHEREAS, the Governor ot Alaska vetoed HB 217 nnd requested the education community to reach consensus on ways to enhance Professional Excellence for educators; and
WHEREAS, a legislative proposal has been developed by a broad group of parents, teachers, school administrators, and school board members; and the consensus legislation will address the issues in ways that benefit all students and local communities; and
WHEREAS, the proposal changes the concept of "tenure" to professional competence as a basis for granting and maintaining continuing employment; and
WHEREAS, the proposal focuses on strong supervision and evaluation based on the Alaska Teacher Standards and developed with input from parents, students, and the community; and
WHEREAS, the amended legislation• increases the time a teacher remains on probationary status from two to three years; and• provides, in general, for more public information and involvement in collective bargaining; and• provides for the development of locally determined procedures to address key issues such as. layoff, recall and dismissal; it provides for several mechanisms through which dismissed and nonretained teachers can be heard.
WHEREAS, the compromise helps ensure that a quality teaching staff is provided to meet the needs of Alaska's public school students; so
THEREFORE BE IT RESOLVED that Alaska State Board of Education strongly supports the Governor's Bill for Professional Excellence and urges the Legislature to pass this important legislation.

Ociccor 25. 1995



N E A - A l a s k a
Affiliated Kiri; tht Sattsn&l EJveanen A/ueuttwt

February 2. 1996

Governor Tony Knowles 
State o f Alaska 
P. 0 . Box 110001 
Juneau. AK 99811-0001
Dear Governor Knowles:
N E A -A la s k a  delegates adopted the following new business Item at our 1996 Delegate A s s e m b ly :

M oved  to  A D O P T  N B 1 ft2 fi-7 ( L J h c  G ove rn or's B i l l  fo r  P ro fe s s io n a l E x c e lle n ce in E d u c a t ion : 
N E A -A lo ih a  sh a ll lo b b y  the leg is la tu re  to  support SB  2 0 4 /R B  3 9 8  as subm itted b y  the G o v e rn o r  
as in troduced  o a  January  8 .1 9 9 6

On behalf o f NEA-Alaska, I thank you for your leadership and your support in working to 
improve the quality o f education in Alaska. IIB 389 and SB 204, "The Governor’ s BUI for 
Professional Excellence in Education," represents the efforts and hard work o f many Alaskans. 
We appreciate your efforts to reach a resolution to a very complicated and complex issue. NEA- 
Alaska is ready and willing to offer our assistance in the passage o f this legislation.

We look forward to working with you and your administration during Uie legislative session. We 
will stand behind our commitmcr* to support the compromise bUl that was developed.

Again, thank you.

<
President

ANCHORAGE REGIONAL OFFICE • IMuJ ?„*»« ((mt.*** lC)*.WMnfc.Aiuutf1 'S • *V.*i :*♦ 0SW • FAX. 'V07] 
Jl’.VEAt: flFTICI • t!4 mot • <VU*>M6 I'WO • TAX WT'Jtei***

F.MIUIANKS REGIONAL OmCJt • till C.ATun Swr • (Liwn, W701 • (V07) • FAX ‘*V) :;59



3 1996 A N C H O R A G E  S C H O O L  D IS T R IC T
LEG ISLA T IV E P R IO R IT IE S  "

2nd Session 19th Alaska State Legislature

SCHOOL BOARD PASSES 1996 LEGISLATIVE PRIORITIES
The 1996 Anchorage School District Legislative Priorities for the 2nd Session 
of the 19th Alaska State Legislature were passed by the School Board on 
October 30, 1995 (Attachment).

LEGISLATIVE CH ANG ES TO LAWS A N D  R EGU LATIO NS

.Suppor t  legislative actions in pursuit of professional tcaciving 
excellence

Th e  Anchorage School Board supports Legislative actions in  p u rsu it of p rofessional 
teach ing  excellence as show n by the fo llow ing, and discussed in  the G overnor's p roposed 
leg isla tio n :

L  Require reg u la r teacher evaluations based on adopted professional teaching  
standards. U se  an assessment system  developed and review ed w ith  parent, 
student and com m unity input. Provide staff tra in in g  to adequately m eet 

these goals.

2. Increase the tan * for a teacher to acquire 'continu ing  em ploym ent sta tu s' to 
three fu ll school years.

3. Provide school d istricts w ith increased fle x ib ility  dunng  changing 
condition*. D istricts should have the ab ility as la yo ff teachers w ho h ave  
acquired co ntinu ing  employment status when faced w ith  declin ing  
enrollm ent o r financia l emergency.

• i Elim inate the costly and dup licative tnal de novo p ro v tccn s.

5 . Institute requirem ents for public involvem ent in  school d a m e : nego tiatio ns, 
to provide opportunities for public input and to m ake availab le  a ll in it ia l 
proposal*. Last-best-offer proposals, tentative agreem ents p rio r ro ra tifica tio n  
and fin a l agreem ents readied by the parties at the tim e they are m ade.

Mote: t h i s  document i s  pa r t  of  a 5 poge docu"icnt
produced by the Anch. School d i s t r i c t .  ,0/30/



.*<**

C IT Y  A N D  B O R O U G H  O F JU N EA U  
B O A R D  O F ED U C A T IO N  

R E S O LU T IO N  4-96

A R E S O LU T IO N  S U P P O R T IN G  THE G O V ER N O R 'S  PR O PO SA L  FO R  
PRO FESS IO N A L  EXCELLENCE

W H E R E A S , the rev ised  leg isla tive p roposa l changes the concept o f  
"tenure" to p ro fe ss ion a l competence as a basis fo r g ran ting  and m ain ta in ing  
con tinu ing  em p lo ym en t status; and

W H E R E A S , the p ro p o sa l focuses on  a strong supe rv is ion  and 
eva lua tion  p rocess w h ich  p rov id es fo r  inpu t from  parents , students , and 
com m un ity ; and

W H E R E A S , the p ro p o sa l increases the time a teacher rem ains on  
p roba tiona ry  status from  tw o years to three years and requ ires that teachers, 
regard less o f  the leng th  o f  the ir experience, be system atica lly  eva lua ted  under 
w ritten  eva lu a tio n  p lans d eve loped  th rough  pub lic  pa rtic ipa tion  and  then 
adopted  at the lo ca l le ve l; and

W H E R E A S , the p ro p o sa l p rov id es , in  genera l, fo r  m ore  pub lic  
in fo rm a tion  and  in v o lv em en t in  co llective barga in ing ; and

W H E R E A S , the p rop o sa l p rov id es fo r  the d eve lopm en t o f lo c a lly  
de term ined , ap p rop ria te  and  stream lined  p rocedures to add ress key issues 
such as la y o ff , reca ll, and d ism issa l;

N O W  T H E R E F O R E  BE IT  R E S O LV E D  that the Juneau Schoo l D istric t 
B oard  o f  E duca tion  suppo rts  the G ove rn o r ’s le g isL a v e  p ro p o sa l fo r  
p ro fe ss ion a l exce llence .

A D O P T E D  in reg u la r session h e ld  this 17th day  o f  O ctober, 1995.

A ttest:

C le rk





RovtsJon Dolo: _____________________
Title Ctoan Wat or Fund Oonds

STATE OF ALASKA
1996 LEGISLATIVE SESSION

«

F ISCAL NOTE Bill Vcrsior: C S . (& ■$ )

(S )  I ’ u b lis l D a le :
Dopf. Affoctod: Rovonuo___________________ "  ----

_W)U
Component:

Povonoo Opofotions
Treosury

Spofuor Rules C<xr,m<tieo
Requestor: Govotnof C O M P O N E N T  SERIAL NO. 121 i

Eipundituroi/Rovonuoi: (thousands of Dolan)

OPERATING EXPENDITURES FY97 FY98 FY W FY03 FY0I FY0?

PERSONAL SERVICES

IRAVEL

CONTRACTUAL

SUF’PVIES

EOU-.Pf.ttNT

L A W  A STRUCTURES

GRANTS. CLAIMS

M 3 C E U A N E O U S

TOTAI OPERATING 00 00 00 00 00 00

| CAPITAL EXPENDITURES I 1
1

| C H A N G E  IN REVENUES ( > 1 i
FUND SOURCE (Thousands of Do:an)

ICO? FotXual Roct*<jis

ICOJ GF f.'o?ch

ICCMGf

IOOS GE/P>0 0 'Om Rocopfs

103/ GF/f.vn’ai H o a m

Other

TOTAL 00 00 00 00 00 00 1
Ett»fT>a?ootonycuf>onlv(K3'UT9ft)coit S 00
POSITIONS

• ULl TiVi

PARTTJ.ft

Mf.V’OQAJJV
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STATE OF ALASKA

1996 LEGISLATIVE SESSION

FISCAL NOTE No. 3

BILL NO. Bil1 Vfr*i(,n:- C £ .
(C) Publish Date: %  '  (p

Revision Date: 
Tule:

Sponsor:
Requestor:

Department Affected: Environmental
Conservation

BRU: Facility Construction & Operation
Component: Facility Construction & Operation

Expenditures/Revenues:
C O M P O N E N T  S E R IA L  N O .

(Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 1)1 FY 02
PERSONAL SERVICES 0.0 0 0 0.0 0 0 0 0 0 0
TRAVEL 0 0 0.0 0.0 0 0 0 0 0 0
CONTRACT UAL 0 0 0 0 0 0 0.0 0 0 o n
SUPPLY.S 0 0 0 0 0.0 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0.0 0.0 0 0 0 0
LANDASTRUCTURES 0 0 o n 1)0 0 0 o n 0 0
GRANTS.CLAIMS 0 0 0 0 0 0 0 0 0 0 0.0
MISCELLANEOUS 0 0 0 0 0 0 | 0.0 0 0 0 0
TOTAL OPERATING 0.0 0.0 ll.ol O.tl 0.0 11.0

CAPITAL EXPENDITURES 0 0 o o j n o t o o 0 01 001

jtltANGU IN RKVI NI ESr 0 0 r o 0 0 o n 0 0 0 0

>1 NDSOURCE
ICO? ft3tHI Mcccirii Ot) 0 0 0 0 0 0 0.0 0 0
ICO) CF Mucn 0 0 0 0 0 0 o n 0 0| 0 0
t w a 0 0 0 0 0 0 0 0 001 0 0
IMS CF/Pujfiifl ltrwfir« 0 0 0 0 o o 0 0 U0| 0 0
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T! ; proceeds from the sale of bonds is to supplement available loan funds. Therefore, bonds will 
only be sold if the demand for construction loans exceeds the amount available in the Alaska 
Clean Water Fund (ACWF). However, the sale will have to be timed to allow a certain amoun: 
of the ACWF to be held as collateral for the bonds sold. Further considerations in the timing of 
the sale of bonds includes several financial issues such as rebate as it applies to selling bonds.

The department is working closely with the State Bond Committee, the Bond Committee's bond 
counsel and financial advisors to ensure all of these concerns arc adequately addressed and that a 
bond sale only occurs when it is advantageous to the state. Consequently, the costs related to the 
sale of the bonds is unknown at this time. Finally, costs associated with the sale of bonds are 
usually paid from the proceeds of the bond sale.

Alaska Clean Water Fund * Bono Sales / Reasons why costs can no? be determined:
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Alaska Clean Water Fund • Bond Sales Reasons why costs can not be determined:

I he proceeds from the sale of bonds is to supplement available loan funds. Therefore, bonds will 

only be sold if the demand for construction loans exceeds (he amount available in the Alaska 

(. lean Water l und ( A C W  F). However, the sale will have to be timed to allow a certain amount 

of the A C W F  to be held as collateral for the bonds sold. Further considerations in the timing of 

the sale of bonds includes several linancial issues such as rebate as it applies to selling bor v .

flic department is working closely with the State Bond Committee, the Bond Committee's bond 

counsel and Financial ad\ isors to ensure all ol these concerns arc adequately addressed and that a 

bond sale only occurs when it is advantageous to the state. Consequently, the costs related to the 

>ale of the bonds is unknown .it this lime. Finally, costs associated with the sale of bonds are 

U s u a lly  paid front the proceeds of the bond sale.
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P R E S T O N  G A T E S  & E L L I S
» r r •» n % » vs

Jan u ary  18, 1996

Ms Michele Brown 
Acting Commissioner
Department o f Environmental Conservation 
State o f Alaska

The State Bond Committee 
c/o Mr Forrest Browne. Debt Manager 
Treasury Division. Department o f Revenue 
State o f Alaska

Re Leveraging the Clean Water Act Revolving Fund Loan Program 

Dear Ms Brow n and Members o f the Committee

We have been requested to evaluate the Alaska Clean Water Fund ("ACWF") revolving 
fund loan program for the purpose o f making recommendations as to how the program can be 
structured to accommodate and provide for the sale o f honds ("Bonds'’ ), the proceeds o f which 
would be reinvested in the program In so doing, wc have been asked to consider the legal issues 
such a program may raise and to analyze the different options available for achieving such a 
program We have also been requested to confirm that any format wc propose complies with 
federal law requirements for the issuance o f bonds the interest on which may be excluded from 
federal income tax Concern has also been expressed that it comply with federal law relating to 
the federal Clean Water Act.

Finally, wc were asked to assist in drafting necessary implementing legislation Such 
legislation has been prepared through the cftbrts o f the Department o f Law, the Department o f 
Environmental Conservation, the staff o f  the State Bond Committee, the tinancial advisor to the 
State Bond Committee and this tirm This legislation has been introduced in the Legislature as 
Senate Bill No. 1107 and House Bill No 401 (herein together, the "Bill").

In undertaking this task, we have reviewed the constitution and statutes o f the State o f 
Alaska relating to the ACWF (a state revolving fund or "SRF" under federal law) and have 
reviewed federal law relating to tax exemption o f state and local governmental obligations and the 
Clean Water Act Wc have reviewed relevant court decisions and opinions o f  the attorney general 
o f  the state, information relating to the operation o f the revolving loan program and have met and
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had discussions with staff members of the State Bond Committee, the Department of 
Environmental Conservation ("DEC") and the Department o f  Law

Wc respond as follows:

SUMMARY OF CONCLUSIONS

We believe that the Bonds may be issued by the State Bond Committee as p.ovidcd in the 
Bill, without violation o f  Article IX. Section 8. of the State Constitution requiring an election 
approving the issuance o f  bonds Wc also believe that under the Bill the program can be 
structured to allow leveraging o f the ACWF by the issuance of Bonds, with the commitment of 
funds necessary to such a structure without violation of Article IX, Section 7. o f  the State 
Constitution restricting the dedication o f revenues o f  the state Finally, under the Bill, such a 
financing program can be structured to allow the Bonds to be issued on a tax-exempt basis 
These conclusions arc. o f  course, dependent on the final language o f the legislation adopted, and 
the ultimate terms and provisions of the financing plan as adopted by the State Bond Committee

LEGAL ANALYSIS

Regardless o f  the administrative structure chosen to implement a program o f  leveraging 
the ACWF by the issuance o f  bonds, there are two fundamental legal issues which must be 
addressed. They are the questions of (1) whether or not a vote o f the people is required for the 
issuance o f  such bonds and (2) whether or not the issuance of such bonds can be structured in 
such a way as to comply with the constitutional prohibition against dedication or earmarking o f 
revenues of the State

One important point should be made before discussing the legal issues. In order for a 
bond counsel to be able to give an opinion approving an issue o f  bonds, he or she must be able to 
say that no reasonable argument can be made against the validity o f  such bonds This is a strict 
standard and is sometimes difficult to meet even if one thinks that a court would be likelv to 
uphold validity on a particular issue The following discussion is the result of our effort to 
evaluate each issue in the light o f  the "no reasonable argument" standard

Issuing State Bonds Without an Election 

Article IX. Section S. o f  the State Constitution provides as follows

"No state debt shall be contracted unless authorized by law for capital 
improvements and ratified by a majority of the qualified voters of the State 
who vote on the question "
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Section 11 o f Article IX provides:

"The restrictions on contracting debt do not apply to debt incurred through 
the issuance of revenue bonds by a public enterprise or public corporation.. . . 
when the only security is the revenues of the enterprise or corporation "

Thus. Article IX, Section 8, requires that State bonds be issued only for capital purposes 
and only with an approving vote o f  the electorate These restrictions are removed with respect to 
the issuance o f  revenue bonds issued by "a public enterprise or public corporation o f  the State 
when the only security is the revenues of the enterprise or corporation." Although the Bill 
proceeds would not be used for capital facilities belonging to the state and no election is 
contemplated, these restrictions do not apply if one of the above exceptions can be invoked.

One approach would be to create or use a separate public corporation for the purpose of 
leveraging the revolving fund program The Bonds can also be issued directly by the State, as 
contemplated by the Bill, through the State Bond Committee which now administers the issuance 
of other State debt, if to do so constitutes "the issuance of revenue bonds by a public 
enterprise of the State , when the only security is the revenues o f  the enterprise 
There is little law on the subject of whether or not such a loan program can constitute a "public 
enterprise" for purposes of meeting the revenue bond exception to public vote requirements 
Many cases recognize the validity o f issuing such bonds for a public improvement, such as a utility 
system or an airport which generates revenue sufficient to secure the bonds. There is authority 
that the issuance o f  bonds primarily for reinvestment to make a profit (arbitrage bonds) is not a 
valid public purpose. See State v Citv o f  Orlando. 576 So. 2d 1315, 1317 (Fla. 1991). Such 
arbitrage schemes arc, however, quite different from the program contemplated here-the loaning 
of money to municipalities for clean water related public improvements. Under present federal 
law and DEC practice, such loans cannot bear interest at a rate greater than the Bonds so it is 
unlikely a profit could be made We believe that the leveraging o f  the revolving fund program 
through the issuance of Bonds should be considered by the courts to be a public enterprise. While 
there seems to have been little litigation on this point, the existence o f  other similar State 
revolving fund programs financed in part by the issuance o f  revenue bonds, as well as the 
existence of a number o f  general purpose bond banks and industrial development authorities in 
Alaska and nationally, gives credence to the "public enterprise" characterization o f  such a 
program as being within the custcm and practice nationally in municipal finance

The proceedings of the Alaska Constitutional Convention further support the 
characterization of the Bonds as the revenue bonds o f a public enterprise of the State The 
minutes o f  the convention record the following exchange

"HELLENTHAL In Section 11 where the Committee deals with the 
non-applicability of the restrictions on debt, in the case o f  revenue bonds issued by 
public corporations of the state, first, public enterprises o f  the state, second, and



Ms. Michele Brown 
The State Bond Committee 
January 18. 1996 
Page 4

thirdly, any political subdivision. Docs the committee mean by that language that 
any political subdivision can issue revenue bonds either through a public 
corporation or through a public enterprise, or directly, like the City o f Anchorage 
did with its Eklutna project; and in the event that they choose to issue them 
directly without employing the device o f the public corporation, with those bonds 
being exempt from the restrictions applicable to debt?

NERLAND: That was the intention o f the Committee, Mr. Hcllenthal."

This language makes clear the intent o f the drafters that bonds to fund a public enterprise 
may be issued directly by the State without employing the device o f a public corporation

Case law defines "enterprise" broadly. "Enterprise" is not restricted to a scheme for 
making money but includes any object that is consistent with the interests o f society and may 
engage the attention o f men and invite their cooperation." under the holding in Maxwell vs Akin. 
89 F 178. 180 C.C.C.D Ore. 1898 Case law interpreting "enterprise," as it appears in federal 
statutes, does so very broadly. See Marshall v McAlester Corp.. 438 F. Supp. 1005, 1012 (E D 
Okla. 1977) ("enterp ' c" under the Fair Labor Standards Act).

Based on the foregoing, it appears that characterizing the revolving loan program as a 
public enterprise o f the State should successfully bring into play the exceptions o f Article IX. 
Section 11 Care should still be taken however in actually implementing the legislation to avoid 
the implication that the Bonds are. in any way. secured by the general funds or revenue o f the 
State. To this end, it may be necessary to segregate in separate accounts the money paid into the 
fund out o f general State funds and other ACWF moneys such as grants or loan repayments, to 
make clear that only federal grants, loan repayments and earnings thereon secure the Bonds, to 
create reserves that secure the Bonds only out o f "revenues o f the enterprise" and to make 
whatever other provisions are necessary to clarify' the applicability o f the revenue bond concept.

Dedicated Funds

In order to structure, in conjunction with the ACWF. a revenue bond financing vehicle, it 
is necessary to provide for. or authorize the issuing agency to provide for, the pledging or 
dedication o f the revenue stream and other moneys which are to secure and pay the Bonds The 
Bill does this. This is usually not a problem for a state or municipality. However. Alaska is 
subject to the requirements o f  Article IX. Section 7. o f the State Constitution which provides:

"The proceeds o f any state tax or license shall not be dedicated to any 
special purpose, except when required by the federal government for state 
participation in federal programs "
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The following questions arc raised: May the State dedicate loan repayments (principal and
interest) under the ACWF revolving fund program to be deposited in the ACWF? May the State 
pledge to the payment and security o f the Bonds the loan repayments (principal and interest), 
federal grants received. State matching money and interest earned on ACWF money? May 
reserve funds or accounts be created out o f funds other than revenue o f the revolving fund loan 
program and pledged to secure and pay Bonds?

Dedications Required Bv Federal Law

In order to continue to qualify for participation in the federal funding program established 
by the Clean Water Act implementing state legislation must be consistent with the Clean Water 
Act and relevant federal regulations The proceeds o f state bonds secured by the state revolving 
fund (the ACWF) are required to be paid into such fund. (33 U.S.C.A. Section 1383 (d)(4)) 
Repayment o f loans out o f a SRF must also be paid into the fund (33 U.S.C.A. Section 
1383(d )(1)(D )) Federal capitalization grants and state matching moneys arc also required to be 
paid into the SRF (33 U.S.C.A. Section 1382 (b) (1), (2 )) Although there does not appear to be 
federal legislation specifically mandating the retention o f interest earnings in the SRF. the 
regulations state that "SRF balances must be available in perpetuity and must be used solely to 
provide loans and other authorized forms o f financial assistance" to assist communities in 
maintaining water quality. 40 CFR Section 35.3115 (1994) The Initial Guidance for State 
Revolving Funds contains similar language referring to "All funds within the SRF." as does 
33 U.S.C.A. Section 1383 (c).

Thus it appears that federal legislation mandates that all o f the major sources o f money in 
the ACWF be deposited in that Fund and that moneys in the Fund may not be withdrawn except 
to be applied to provide financial assistance to local governments or state agencies for the 
purposes specified in the Act. One o f the methods o f giving financial assistance is to use such 
moneys to pay and secure bonds issued to provide funds for the same purposes While federal 
law does not mandate that moneys in the SRF be used only for so securing bonds, as opposed to 
other authorized means o f assisting communities, the discretion that .Article IX, Section 7. 
intended to permanently vest in the legislature with respect to state revenues is almost totally 
eclipsed by these requirements o f federal law which are "required for state participation in" 
this federal program. .Also, the case o f State v Alex. 646 P 2d 203, 209 (Alaska 1982) indicates 
that once moneys are in a given fund. Art IX. Section 7. docs not preclude their dedication to 
secure revenue bonds to which they relate Thus, we believe that, as authorized by the Bill, the 
dedication o f revenue sources in the Alaska Clean Water Act to the ACWF and the proposed 
dedication o f money in the ACWF (other than state matching money or. possibly, the portion o f 
loan repayments representing the loan o f state matching money) to pay and secure bonds meet the 
requirements o f .Article IX, Section 7
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Tax Analysis

Under the Bill, a program may be structured in which tax-exempt bonds arc issued by the 
State to acquire tax-exempt obligations o f local governmental units. The debt obligations issued 
by the local governmental units must be tax-exempt governmental obligations and may not be tax- 
exempt private activity bonds. Care must be taken to ensure that the underlying projects do not 
have private business users in excess o f that permitted by the Internal Revenue Code (the "Code") 
and that any private business management contracts for the facility meet the IRS guidelines in 
effect at the time the State bonds are issued

The Code generally treats bonds as taxable "arbitrage bonds" if the bond proceeds are 
used to acquire "investment property" that has a yield that is materially higher than the bond yield 
The term "investment property" includes securities (such as the obligations issued by local 
governmental units) but excludes from this treatment tax-exempt obligations that are not private 
activity bonds. Also, it is unlikely that any o f the local obligations acquired would bear interest at 
a higher rate than the Bonds.

It is important that there be more projects to be financed than the non-bond resources 
available from the State and the federal government. Internal Revenue Service regulations 
generally prohibit the State from issuing more bonds, issuing bonds earlier, or allowing them to 
remain outstanding longer than is otherwise reasonably necessary to accomplish the governmental 
purposes for which the bonds are issued. A review o f the DEC projection in this regard indicates 
that this issue should not pose a problem. The State's goal in the program is to leverage 
additional borrowed money into more project financing. It is important to demonstrate that 
additional prujects may be financed (and financed sooner) than could be financed if the State were 
just to use the state and federal resources available to demonstrate that the State is not issuing 
more bonds than arc necessary or issuing them earlier than necessary

Programs such as this usually require that debt service reserves be established to secure 
the bonds. I f  money derived from the State funds or from the federal government are pledged to 
secure the State bonds, that money will be subject to the Code rules relating to bonds and may be 
subject to the arbitrage rebate requirements i f  invested in excess o f the bond yield

The bond proceeds generally may be invested at yields in excess o f the bond yield for a 
period o f three years by the local governmental units. While the bond proceeds arc held by the 
State and before they arc used to acquire the local governmental unit obligations, the IRS 
regulations allow for a six-month investment period for State bond proceeds This six-month 
temporary period is subtracted from the three-year period available to the local governmental 
units. In addition, there is a three-month temporary investment period for repayments that are 
expected to be recycled into purchase o f new local obligations



Ms. Michele Brown 
The State Bond Committee 
January 18, 1996 
Page 7

The Code also contains specific requirements for "pooled financing bonds." In general, 
the State must reasonably expect that as o f the close o f the three-year temporary investment 
period, at least 95% o f the net bond proceeds will have been used to acquire the local 
governmental unit obligations. In addition, the payment o f legal and underwriting costs 
associated with the issuance o f the bonds may not be contingent and at least 95% o f such costs 
must be paid not later than 180 days after the State bond issuance.

We hope that the forgoing is o f assistance Please call with any questions or comments

FWW wp
cc. Ms Marie Sansone 

Mr. Butch White 
Mr Chester Johnson 
Mr Mike Bums 
Mr Lee Sharp 
Mr Bill Mantle 
Ms. Cynthia Weed

Very truly yours.

P r e s t o n  G a t f .s  &  E l l i s

By
Forrest W  Walls
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L E V E R A G IN G  T H E  C L E A N  W A T E R  F U N D

The upper part o f the accompanying chart demonstrates how the Alaska Clean Water 
Fund (ACW F) currently operates:

Federal capitalization grants State appropriations <20% o f  federal grant amount) are 
deposited into the ACWF

ADEC admintstcrs the ACWF. providing loans to tund sanitation projects.

Repayment o f loan principal and interest :s deposited into the ACWF to provide the basis 
for timdiny more community projects.

Department o f Revenue maintains the ACWF account and invests the unobligated 
balance, with the earnings also deposited into the ACWF

The bottom portion o f the chart illustrates the effects o f leveraging on management o f the 
ACW F:

riie ACWF balance will be pledged as collateral for revenue bonds. Costs o f bond 
issuance are moved from the ACWF to the 3ond Redemption Fund \ BRF .

The BRF will pass these funds to the Slate Bond Committee SBC) who will then issue 
the bonds and sell them to investors.

Bond proceeds from investors will be deposited into the ACWF The proceeds w ill fund 
additional loans for piojccts. The loan repayments w ill produce the bond principle ar.c 
interest payments.

The SBC and the Trustee will make bond principle and interest payments tirom the 
ACWF and the BRF
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This bill will authorize the State Bond Committee to issue and sell State revenue bonds to 
provide funds for the Department o f  Environmental Conservation (DEC) to offer low-intercst 
loans to municipalities. The municipalities would use these funds to finance the construction <>i 
public wastewater treatment systems, solid waste management systems, nonpoint source water 
pollution control projects and estuary conservation and management projects. DEC already 
operates the Alaska clean water fund, a revolving loan program that is funded by federal grants 
and State appropriations. The demand tor these subsidized loans has been growing with the 
increase in federal requirements placed upon the local communities and the concurrent reduction 
in State revenues in the last few years. It is estimated that the demand for loans will exhaust the 
available supply o f funds by the summer o f  1998.

One solution to this problem is to leverage the Alaska clean water fund, that is. to inciease the 
amount o f  money available to finance water pollution control projects by using the fund as 
collateral to secure State-issued revenue bonds. Programs similar to this proposal are currently 
in place in 21 states. Communities collect user fees fo. their sewerage and solid waste projects to 
provide the money to make their annual loan payments to the Department. Under this leveraging 
concept, the annual loan repayments would be used to pay back the bond investors. Nationwide, 
in ihe six years o f operation of the clean water loan funds, there has never been a loan default. 
With such an excellent repayment history, the program risk is very small. A sizable corpus of 
money n the fund would provide extra security for the bonds and would also result in lower 
program costs which could be passed onto the municipalities. If this bill could be enacted this 
session, an adequate amount would be available in the corpus to accomplish this. Delays in 
passage will reduce the amount available to leverage and minimize the effectiveness o f  the 
legislation.

Tins type o f  bond sales program has been previously authorized to ihe Slate bond committee. In 
fact, this legislation is patterned after the statute created for the International Auport bond sales 
done by the committee for the Department of Transportation. The State bond committee has the 
expertise to properly conduct a bond sales issue. DEC has the expertise to properly run the clean 
water fund program. Tins legislation provides a simple, efficient method to assist the 
incorporated communities o f  the State by ensuring that low-cost loans for essential projects will 
be available well into the future, while reducing the demand for general-funded capital projects.

DEPARTMENT OF ENV IRONMENTAL CONSERVATION B IL L SUMMARY



L O A N  S P E C IF I C  IN F O R M A T IO N

Community Project Agrcumunl Interest Amortization
Served Project Name Numbur Loan Amount D ale Hulu Period

madu during FY 00
Anchoragu Euglo Hivur 127011 $ 7 ,7 5 9 ,3 6 0 10/31/09 4 65% 20  yours
Humor S I P •109011 $ 4 ,7 5 0 ,0 0 0 9 /5 /89 4 00% 20 y u a rs
K achum ukC ily  S I P •151011 $ 4 5 0 ,0 0 0 7/25/09 4 54% 20 y u ars

madu during FY 91
A n ch o rag e C am pbell C rook 12702 $ 2 ,2 3 0 ,6 0 7 12/1//UO 4 04% 20 y u a is
H om o S I P 027011 $700,421 •1/19/91 4 56% 20 y e a rs

madu during FY 92
A nchorage E aylo  Hivur Inc 127011 $ 3 ,0 0 0 ,0 0 0 9/6/91 4 65% 20  y u a rs
C ordova S ow er H uliab 201011 $7 3 5 ,3 1 0 9/24/91 4 42% 20 y u a rs
A nchoragu C am pbell C reek  II 127031 $453,1 11 6/30/92 4 31% 20 y u a rs
D om e Icy View 6 2 /0 2 1 $ 2 ,0 0 0 ,0 0 0 6 /30 /92 4 31% 20 y u a rs
S ew ard 1 owull Poml 760011 $ 9 2 4 ,0 0 0 6/30/92 4 31% 20 y u a is

madu during FY 93
S ew ard Dairy Hill 7 0 0 0 2 1 $ 4 0 ,0 0 0 11/23/92 4 /5 % 20  y u a rs
Ju n u a u Hull F i u m •115011 $255,501 10/9/92 4 64% 15 y u a is
Ju n u au Ha«.k 1 oo p  h o  wot •I 15021 $ 1 ,620 ,500 2 /2 /93 4 5b% 10 y u a is
A nciioragu PI W o ro ru o l 127041 $ 2 ,4 4 3 ,1 2 0 4 /26/93 4 24% 2 0  y u a rs
Ju n o a u C h an n u l Duvu •145031 $ 5 3 6 ,0 0 0 6 /7 /93 4 23% 10 y o a rs

madu during FY 94
Silka l&l 703011 $ 2 ,0 0 0 ,0 0 0 0 /17/93 4 04% 20  y u a rs
Ju n u a u Ciual 1 (ill •115041 $1 0 6 ,0 0 0 12/23/93 4 05% 10 y e a rs
Hfislol Hay 1 u ad u l C iuuk 103011 $2,235 ,321 3/1/94 4 11% 20  y u a rs

madu during FY 9b
C iaig VVastuwului 205011 $ 1 ,0 0 0 ,0 0 0 9/14/94 4 45% 2 0  y e a rs
Anchor ag o H ugiuiial 1 andlill 12 /051 $ 1 0 ,0 0 2 ,0 0 0 12/2/94 4 /4 % <20 y u a rs
A nchoiuyu ( nidkVOod W usluW ulel 12/001 $ 2 ,5 0 0 ,0 0 0 4 /24/95 4 1 /% 20  y u ars

madu during FY 06
fium u Solid W uslu 6 2 /0 3 1 $ 2 ,0 0 0 ,0 0 0 7/19/95 3 99% 2 0  y u a rs
A nchuiuyo t agio IIIvui HD 1 2 /0 /1 $ 2 ,5 0 0 ,0 0 0 10/ JO/95 3  00% 20  y ea rs
Artcltoiiigu M ist ullaiiuw us P io ju c b 127061 $ 3 ,0 1 5 ,0 0 0 1/12/96 3 74% 2 0  y u a rs



Alaska Clean Water Fund 
Pro ject L is t
July 6, 199b

Municipality  Project Tillo Scoro Amount C u m u l a t i v e

Projects lo be Funded from Existing EPA Capitalization Grant

Slatowido Planning and Design $614,287 $614,287
Anchorage Merrill Field l eachate Collection System $4,8/5,000 $5,489,287
Yakulat Waslowalor Treatment Plant 95 $200,000 $5,689,287
Bristol Bay King Salmon, Phase II 57 $4,769,413 $10,458,700
Klawock STP Upgrade and Int. '16 $1,500,000 $11,958,700

Alaska Clean Water Fund 
Pro ject L is t

July 6, 1995
Municipality Project Title Score Amount Cumulative

Projects S e e k i n g  Funding from FFY 96/97 Capitalization G r a n l

DEC Administrative Costs $578,240 $578,240
Juneau Goat Hill Sewer Phase II 73 $770,000 $1,348,240
Kodiak Wastewater Treatment Plant Project 70 $4,880,500 $6,228,740
Bristol Hay Borough Borough l.andlill Expansion 69 $285,000 $6,513,740
Homer East Tiunk-STP to l ake Street 67 $626,000 $7,139,740
Bristol Bay Borough King Salmon Sewer P h a s e  III 67 $1,5/6,265 $8,716,005
Anchorage Middlo Fish Creek trunk 65 $3,000,000 $11,716,005

>



Alaska Clean Water Fund
Pro jec t P lann ing Lis t

July 6, 1995

Municipality Project Title Score Amount Cumulative

Craig Wastewater Plant Reconstruction 66 $4,000,000 $4,000,000
Unalaska Solid Waste Facility, Phase 1 66 $3,500,000 $7,500,000
Anchorage C-5-7 Trunk H&H 65 $3,000,000 $10,500,000
Nome Joint Utility Wooden Ulilldor Upgrade 63 $2,000,000 $12,500,000
Valdez Robe River Subdivision Sower Interceptor 54 $5,024,900 $17,524,900
Petersburg Scow Bay Sower Extension, Final Phase 54 $2,064,000 $19,588,900
Petersburg Sludge De-watoiing Facility 53 $1,115,000 $20,703,900
Fairbanks Wastewater Sludge Disposal 47 $9,500,000 $30,203,900
North Slope Anakluvuk Pass Sewer 47 $3,000,000 $33,203,900
North Slope Point 1 lope Sewer Project 47 $3,000,000 $36,203,900
North Slope Point I ay Sewer Project 47 $3,000,000 $39,203,900
North Slope Wainwright Sewer Project 47 $3,000,000 $42,203,900
Fairbanks Ft Wamwiight Interceptor Rehabilitation 47 $600,000 $43,003,900
Unalaska Waslewater Secondary Treatment 46 $9,000,000 $52,003,900
Unalaska Primary Wastewater Treatment Facility 46 $7,500,000 $59,503,900
Anchorage Pt. Woroniol Incinerator 42 $6,000,000 $65,503,900
Dillingham Northeastern Townsile Sewer 37 $898,976 $66,402,876
Dillingham Area 5 Phase 1 & II 37 $1,390,505 $67,793,381
Dillingham Area 4 Phase 1 &II 34 $2,011,280 $69,804,661
Sand Point liaihor Sewer Extension 34 $300,000 $70,104,661
Fairbanks Van Mom & South Cushman Sewer 33 $900,000 $71,004,661
North Pole Highway Park/Badger Hurst Sower 29 $2,850,000 $73,854,661
Fairbanks International Industual Avu Sowei, Ext 29 $850,000 $74,704,661
Fairbanks L M Jones Sewer Extension, Phase 1 29 $2,600,000 $77,304,661
Fairbanks Industual Park Sewer Ext 29 $850,000 $78,154,661
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SENATE B IL L  2 0 7
SEC T IO NAL AN A LY S IS

(R e f l e c t s  c h a n g e s  made b y  S e n a te  C&RA C om m ittee)

In&LQdu££_isi}
S e n a t e  B i l l  207 w i l l  a u t h o r i z e  t h e  s t a t e  bond  c o m m i t t e e  

( c o m m i t t e e s , wh i ch  c o n s i s t s  o f  t h e  c o m m i s s i o n e r s  of  t h e  
D e p a r t m e n t s  o f  A d m i n i s t r a t i o n ,  Commerce cind Economic  D e v e l o p m e n t ,  
and  R e ve n u e ,  t o  i s s u e  an d  s e l l  s t a t e  r e v e n u e  b o n d s  t o  f u n d  p u b l i c  
w a s t e w a t e r  t r e a t m e n t  s y s t e m s ,  s o l i d  / a n t e  management  s y s t e m s ,  
n o n p o i n t  s o u r c e  w a t e r  p o l l u t i o n  p r o j e c t s ,  a n d  e s t u a r y  
c o n s e r v a t i o n  management  p r o j e c t s .  The b i l l  a u t h o r i z e s  t h e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) t o  u s e  t h e  A l a a k a  
c l e a n  w a t e r  f u n d  ( f u n d ) ,  a r e v o l v i n g  l o a n  f u n d ,  a s  s e c u r i t y  f o r  
t h e  p ay men t  o f  t h e  p r i n c i p a l  a n d  i n t e r e s t  o n  t h e  b o n d s ,  p r o v i d e d  
t h e  bond  p r o c e e d s  a r e  d e p o s i t e d  i n  t h e  f u n d .

The A l a s k a  c l e a n  w a t e r  f u n d  a nd  t h e  p r o p o s e d  be nd  
p r o g r a m  a r e  d e s i g n e d  t o  compl y  w i t h  r e q u i r e m e n t s  f o r  
p a r t i c i p a t i o n  i n  a f e d e r a l  m a t c h i n g  g r a n t  p r o g r a m  u n d e r  t h e  C l e a n  
W a t e r  Act  a n d ,  t h e r e f o r e ,  do n o t  p r e s e n t  a n y  p r o b l e m  u n d e r  t h e  
d e d i c a t e d  f u n d s  p r o h i b i t i o n  o f  t h e  S t a t e  C o n s t i t u t i o n .

By u s i n g  t h e  A l a s k a  c l e a n  w a t e r  f u nd  a s  s e c u r i t v  f o r  
t h e  b o n d s ,  t h e  s t a t e  w i l l  be a b l e  t o  l e v e r a g e  o r  i n c r e a s e  t h e  
amount  <t money i n  t h e  f u n d  t h a t  i s  a v a i l a b l e  t o  m u n i c i p a l i t i e s  
a n d  o t h e r  q u a l i f i e d  e n t i t i e s  f o r  w a t e r  p o l l u t i o n  c o n t r o l  
p r o j e c t s .

S e c t i o n  1 . S e c t i o n  1 o f  t h e  b i l l  r e c o g n i z e s  t h a t  t h e  p r o p o s e d  
bond  p r o g r a m  i s  an  a p p r o p r i a t e  u s e  o f  t h e  p u b l i c  c r e d i t ,  and  t h a t  
i t  w i l l  s e r v e  a p u b l i c  p u r p o s e  by a l l o w i n g  p u b l i c  w a t e r  p o l l u t i o n  
c o n t r o l  p r o j e c t s  t o  be  f i n a n c e d  a n d  c o n s t r u c t e d  much s o o n e r  t h a n  
w ou l d  o t h e r w i s e  be  p o s s i b l e .  T h i n  s t a t e m e n t  o f  t h e  p o l i c i e s  an d  
p u r p o s e s  u n d e r l y i n g  t h e  b i l l  w i l l  a l s o  r e f l e c t  t h e  l e g i s l a t u r e ' s  
i n t e n t  t h a t  t h e  b o n ds  t o  be  i s s u e d  a r e  r e v e n u e  b o n d s .

I



S e c t i o n _ 2 .

T h i s  s e c t i o n  o f  t h e  b i l l  w i l l  c r e a t e  a new a r t i c l e ,  
a r t i c l e  3A, i n  T i t l e  37,  t h e  p u b l i c  f i n a n c e  t i t l e  o f  t h e  A l a s k a  
S t a t u t e s .

Seg-i_3.?_ilfLi 5.6Q . _BONP -AUIHQEIZAXLQN - A u t h o r i  z e s  t h e  
s t a t e  bond  c o m m i t t e e  t o  i s s u e  an d  s e l l  r e v e n u e  b o n ds  t o  r a i s e  
money t o  be  d e p o s i t e d  i n  t h e  A l a s k a  c l e a n  w a t e r  f u n d .  T h i s  
s e c t i o n  c h a r a c t e r i z e s  t h e  A l a s k a  c l e a n  w a t e r  f u n d  a s  a p u b l i c  
e n t e r p r i s e  o f  t h e  s t a t e  a n d  t h e  p r o p o s e d  b o n d s  a s  r e v e n u e  b o n d s .  
Unde r  t h e  A l a s k a  C o n s t i t u t i o n ,  s t a t e - i s s u e d  r e v e n u e  b on ds  do  n o t  
r e q u i r e  v o t e r  a p p r o v a l .  T h i s  s e c t i o n  a u t h o r i z e s  t h e  c o m m i t t e e  t o  
e n t e r  i n t o  a g r e e m e n t s  a nd  p e r f o r m  t h o s e  f u n c t i o n s  t h a t  a r e  
n o r m a l l y  r e q u i r e d  t o  a c c o m p l i s h  t h e  t a s k  o f  i s s u i n g  a n d  s e l l i n g  
b o n d s .  The c o m m i t t e e  may n o t  i s s u e  more t h a n  $ 1 5 , 0 0 0 , 0 0 0  in  
r e v e n u e  b o n d s  d u r i n g  a  f i s c a l  y e a r ,  e x c l u d i n g  r e f u n d i n g  b o n d s .
The t o t a l  amount  o f  r e v e n u e  b o n d s  o u t s t a n d i n g  a t  an y  one  t i m e  may 
n o t  e x c e e d  $ 1 5 0 , 0 0 0 , 0 0 0 ,  i n c l u d i n g  p r i n c i p a l  and  i n t e r e s t  owed on 
t h e  b o n d s .

 B O N D  R E D E M P T I O N . E V N D  - A bond

r e d e m p t i o n  f u n d  i s  e s t a b l i s h e d .  T h i s  i s  a s t a n d a r d  f i n a n c i n g  
t e c h n i q u e  f o r  mak i ng  i t  e a s i e r  a n d  more a c c o u n t a b l e  t o  p e r f o r m  
t h e  many f u n c t i o n s  n e c e s s a r y  i n  t h e  bond i s s u a n c e  and  s a l e s  
p r o c e s s .  And a l s o ,  t o  p r o v i d e  a c c o u n t a b i l i t y  f o r  a ny  f u t u r e  
p r i n c i p a l  a n d  i n t e r e s t  p a y m e n t s  a nd  a ny  premium r e d e m p t i o n s  on 
t h e  b o n d s .  The s t a t e  bond  c o m m i t t e e  w i l l  be  r e s p o n s i b l e  f o r  
a d m i n i s t e r i n g  t h e  bond  r e d e m p t i o n  f u n d ,  a nd  may i n v e s t  t h e  
p r o c e e d s  o f  t h e  bond  r e d e m p t i o n  f u n d  a c c o r d i n g  t o  t h e  ‘p r u d e n t  
i n v e s t o r '  s t a n d a r d s  e s t a b l i s h e d  i n  AS 3 7 . 1 0 . 0 7 0 ,  p r o v i d i n g  t h e  
e a r n i n g s  on t h e s e  i n v e s t m e n t s  a r e  r e t a i n e d  i n  t h e  bond r e d e m p t i o n  
f u n d .

s e c .  3 7 . 1 5 . 5 7 0 .  BOND TE).MS - The s t a t e  bond commit tee-  
may i s s u e ,  s e l l ,  o r  r e d e e m t h e  b o n d s  s  a s  t o  a c h i e v e  t h e  
g r e a t e s t  a d v a n t a g e  f o r  t h e  S t a t e .  The o m m i t t e e  c a n  make 
d e c i s i o n s  b a s e d  upon t h e  m a r k e t  c o n d i t i o n s ,  a n d  d o e s  n o t  r e q u i r e  
a p p r o v a l  o f  a n o t h e r  a g e n c y  t o  e x e c u t e  t h e s e  d e c i s i o n s .  The 
c o m m i t t e e  w i l l  d e c i d e  t h e  l e v e l  o f  s e c u r i t y  r e q u i r e d  f rom t h e  
A l a s k a  c l e a n  w a t e r  f u n d  a n d  t h e  p o r t i o n  o f  t h e  f u n d  t h a t  w i l l



p r o v i d e  t h i s  c o l l a t e r a l  s e c u r i t y .  The c o m m i t t e e  may a p p o i n t  a 
t r u s t e e  t o  p e r f o r m  a l l  n e c e s s a r y  f u n c t i o n s .  The c o m m i t t e e  must  
g i v e  due  r e g a r d  t o  t h e  c o n t i n u e d  f u n d i n g  o f  p r o j e c t s  u n d e r  t h e  
A l a s k a  c l e a n  w a t e r  f u n d ,  i n c l u d i n g  a p p l i c a b l e  s t a t e  and  f e d e r a l  
r e q u i r e m e n t s .  Any s u c h  d e c i s i o n s  made by t h e  c o m m i t t e e  and  
e x p r e s s e d  i n  a bond  r e s o l u t i o n  a r e  c o n c l u s i v e l y  deemed t o  c omply  
w i t h  t h e  r e q u i r e m e n t s  o f  t h e  l e g i s l a t i o n  p e r t a i n i n g  t o  t h e  bond 
p r o g r a m .

EfiSL, 3.7.«15.i.5-?-3-« BPNP-BESQIiUTIgM - The c o m m i t t e e  mus t
a d o p t  a bond r e s o l u t i o n  t o  i s s u e  b o n d s .  The r e s o l u t i o n  w i l l  
c o n t a i n  t h o s e  t e r m s  an d  c o n d i t i o n s  n e c e s s a r y  t o  i d e n t i f y  an d  
d e f i n e  t h e  b o n d s  an d  t h e  bon d  s a l e s  p r o c e s s .

SfiSL,__3 7 , 15,  5.7.5 , . STATE-AIP.-INTERCEPT - T h i s  s e c t i o n
d e f i n e s  t h e  p r o c e d u r e  f o r  a l l o w i n g  t h e  S t a t e  t o  i n t e r c e p t  o r  
g a r n i s h  o t h e r  l e g i t i m a t e  s o u r c e s  o f  S t a t e  a i d  s h o u l d  a communi ty  
d e f a u l t  on a l o a n  f rom t h i s  f u n d .  T h i s  p a r a g r a p h  i s  i n c l u d e d  i n  
t h e  l e g i s l a t i o n  t o  e n h a n c e  i n v e s t o r  c o n f i d e n c e  i n  t h e  p r o g r a m ,  
i m pr ov e  t h e  bond  r a t i n g ,  a n d  u l t i m a t e l y ,  l o w e r  p r o g r a m  c o s t s .

S e c .  3 7 . 1 5 . 5 8 0 . ___ PLEDGE_OE_THE-STAT£ - Th i s  p r o v i s i o n
r e c o g n i z e s  t h a t  t h e  s t a t e  may n o t  a l t e r  t h e  t e r m s  and  c o n d i t i o n s
o f  a  bond  r e s o l u t i o n  by  s u b s e q u e n t  e x e c u t i v e  o r  l e g i s l a t i v e  
a c t  i o n .

SiLSL,__ 3 7 . 1 5 . 5 8 3 . ___ ENFQRCEMENT_3£.BQMBQMMER To r e s o l v e
an y  d i s a g r e e m e n t s  b e t w e e n  t h e  b o n d o w n e r s  and  t h e  c o m m i t t e e ,  10 
p e r c e n t  o r  more  o f  t h e  b o n d o w n e r s  o f  an y  s e r i e s  o r  i s s u e  c a n  
b r i n g  s u i t  i n  s t a t e  s u p e r i o r  c o u r t  i n  J u n e a u .  The t e n  p e r c e n t  
t h r e s h o l d  was s e l e c t e d  t o  d i s c o u r a g e  f r i v o l o u s  l i t i g a t i o n .

S e c .  3 7 . 1 5 . 5 8 5 .  AMOUNTS REQUIRED FOR PAYMENTS - Each
y e a r  t h e  c o m m i t t e e  w i l l  i n f o r m  t h e  c o m m i s s i o n e r s  o f  t h e  
d e p a r t m e n t s  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  a n d  Revenue  o f  t h e  
a moun t s  n e e d e d  t o  pay  f o r  t h e  b o n d s .  The n o t i c e  w i l l  be  g i v e n  a t  
t h i s  t i m e  s o  t h a t  t h e  d e p a r t m e n t s  w i l l  b e  a b l e  t o  i n c o r p o r a t e  
t h e s e  numb er s  i n t o  t h e i r  f i n a n c i a l  p l a n n i n g  f o r  t h e  c u r r e n t  and  
n e x t  f i s c a l  y e a r s .

Sue., 3 J .J £ ,-5 & L , PURPOSES AMP SUFFICIENCY OF REVENUE
Rond p r o c e e d s  w i l l  be  u i e d  t o  b u i l d  p r o j e c t s  t h a t  a r e  e l i g i b l e



u n d e r  t h e  c l e a n  w a t e r  f u n d  p r o g r a m .  The c o m m i t t e e  w i l l  n o t  i s s u e  
b o n d s  u n l e s s  t h e r e  i s  e n o u gh  s e c u r i t y  a v a i l a b l e  i n  t h e  f u n d  t o  
make i t  p r u d e n t  t o  i s s u e  t h e  b o n d s .

S.&S-.___3-7., 15.,.59.Q-i REEIOffilHS - I f  i t  i s  i n  t h e  b e s t
i n t e r e s t s  o f  t h e  S t a t e ,  t h e  c o m m i t t e e  may r e f u n d  a l l  o r  some o f  
t h e  b o n d s .  The c o m m i t t e e  w i l l  f o l l o w  t h e  d e f i n e d  p r o c e d u r e s  t o  
c o n d u c t  t h e  r e f u n d i n g  p r o c e s s .  The c o m m i t t e e  rnay a p p o i n t  a 
t r u s t e e  t o  c o n d u c t  t h i s  p r o c e s s .  The t r u s t e e  may i n v e s t  f u n d s  i n  
s h o r t - t e r m  f e d e r a l  i n s t r u m e n t s  u n t i l  t h e  r e f u n d i n g  p r o c e e d s  a r e  
n e e d e d .

S5C-,___3.7-..15...59.5., B.QMPS^ftS_L£gAL_INY££TliENT9. - The
b o n d s  a r e  l e g a l  i n v e s t m e n t s  and  c a n  be  t r a d e d  a n d  3 o l d  b e t w e e n  
i n s t i t u t i o n s  an d  p e r s o n s .  The S t a t e  may a c c e p t  them a s  s e c u r i t y  
f o r  t h e  S t a t e  a n d  M u n i c i p a l  d e b t s .

S e c .  3 7 . 1 5 . 6 0 3 .  REGULATIONS - The c o m m i t t e e  c a n  a d o p t  
r e g u l a t i o n s  t o  i mp l eme n t  t h i s  p r o g r a m .

S e c .  3 7 . 1 5 . 6 0 5 .  D e f i n i t i o n s - T h i s  s e c t i o n  c o n t a i n s  t h e  
d e f i n i t i o n s  a p p l i c a b l e  t o  t h e  bond p r o g r a m .

S e c t i o n  3 - 1 2 . S e c t i o n s  3 - 12 o f  t h e  b i l l  amend AS 4 6 . 0 3 . 0 3 2 ,  
t h e  s t a t u t e  t h a t  e s t a b l i s h e s  t h e  A l a s k a  c l e a n  w a t e r  f u n d .

S e c t i o n  3.  AS 4 6 . 0 3 . 0 3 2 ( a )  - The A l a s k a  c l e a n  w a t e r  f u n d  s t a t u t e  
i s  amended t o  a l l o w  t h e  f u n d  t o  r e c e i v e  money f rom t h e  s a l e  o f  
b o n d s  and  t h i s  money may be p l a c e d  i n  a s p e c i a l  a c c o u n t  o f  t h e  
f u n d .

S e c t i o n  4.  AS 4 6 . 0 3 . 0 3 2 ( b )  - The DEC w i l l  a d m i n i s t e r  t h e  f u nd  
c o n s i s t e n t  w i t h  t h e  s t a t e  and  f e d e r a l  r e q u i r e m e n t s  a p p l i c a b l e  t o  
t h e  f u n d  an d  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  bond  l e g i s l a t i o n .

S e c t i o n  5.  AS 4 6 . 0 3 . 0 3 2 ( c )  - T h i s  s e c t i o n  makes  a  t e c h n i c a l  
c o r r e c t i o n  i n  t h o  c i t a t i o n  o f  t h e  C l e a n  W a t e r  A c t ,  t o  f o l l o w  t h e  
p r o p e r  c i t a t i o n  form and  t o  r e f e r  t o  t h e  C l e a n  W a t e r  Act  a s
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amended.

S e c t i o n  6.  AS 4 6 . 0 3 . 0 3 2 ( d )  - T h i s  s e c t i o n  r e o r g a n i z e s  t h e  
e x i s t i n g  s t a t u t e  i n t o  a more u n d e r s t a n d a b l e  f o r m.  I t  a l s o  
a u t h o r i z e s  u s e  o f  t h e  f u n d  t o  s e c u r e  s t a t e - i s s u e d  b o n d s ,  and
a u t h o r i z e d  u s e  o f  t h e  f u n d  t o  pay  t h e  p r i n c i p a l  an d  i n t e r e s t  on
t h e  b o n d s  a n d  t h e  c o s t s  o f  i s s u i n g  and  a d m i n i s t e r i n g  t h e  b o n d s .  
The p r o c e e d s  o f  t h e  bond s a l e  mus t  be d e p o s i t e d  i n t o  t h e  f u n d .

S e c t i o n  7 ,__ AS.. 4§.i.Q3 ,.Q .22W . - T h i s  s e c t i o n  a l s o  r e o r g a n i z e s  t h e
e x i s t i n g  s t a t u t e  i n t o  a more l o g i c a l  f o r m a t  and  a l l o w s  DEC t o  
s p e n d  t h e  money f rom t h e  f u n d  co c a r r y  o u t  t h e  bond  p r o g r a m .

S e c t i o n  8.  AS 4 6 . 0 3 . 0 3 2 ( g )  - The e x i s t i n g  s t a t u t e  i s  amended t o  
a l l o w  o t h e r  q u a l i f i e d  e n t i t i e s  t o  r e c e i v e  l o a n s  f rom t h e  f u n d .  
C u r r e n t l y ,  o n l y  m u n i c i p a l i t i e s  may do t h i s .  A l l o w i n g  DEC t o  make 
l o a n s  t o  o t h e r  q u a l i f i e d  e n t i t i e s  w i l l  p r o v i d e  a t o o l  t o  e n a b l e  
t h e s e  o r g a n i z a t i o n s  t o  c o o p e r a t i v e l y  a d d r e s s  e n v i r o n m e n t a l  
p r o b l e m s .  A l s o ,  t h e  s e c t i o n  i s  amended t o  make i t  c l e a r  t h a t  t h e  
p o t e n t i a l  b o r r o w e r s  w i l l  d e m o n s t r a t e  t h e i r  c r e d i t - w o r t h i n e s s  
p r i o r  t o  l o a n  c ommi t men t .

Sect iQn_JL,  AS_4S_,-Q.3 - T h i s  s e c t i o n  amends  t h e  e x i s t i n g
s t a t u t e  t o  a ccommoda t e  t h e  r e f e r e n c e s  t o  t h e  bond  i s s u a n c e  
p r o g r a m .  Some t e c h n i c a l  c h a n g e s  a r e  a l s o  made t o  r e f e r e n c e  AS 
4 6 . 0 6 . 0 2 1 ,  t h e  s o l i d  w a s t e  s t a t u t e  t h a t  e s t a b l i s h e s  p r o j e c t  
p r i o r i t i e s ,  r a t h e r  t h a n  r e p e a t  them i n  f u l l  i n  t h e  A l a s k a  c l e a n  
w a t e r  f u n d  s t a t u t e .

S e c t i o n  10 ,  AS 4 6 ,  03 ,.Q32 (k). - In  a d d i t i o n  t o  t h e  r e p o r t s  t h e
d e p a r t m e n t  a l r e a d y  p r e p a r e s  f o -  t h e  p r o g r a m ,  DEC w i l l  p r e p a r e  
r e p o r t s  n e c e s s a r y  f o r  t h e  c o m m i t t e e .

S e c t i o n  11 .  AS 4 6 . 0 3 . 0 3 2 ( o )  - The d e f i n i t i o n s  s e c t i o n  i n c l u d e s  
o n e  t e c h n i c a l  c h a n g e  i n  t h e  t e r m i n o l o g y  u s e d  t o  r e f e r  t o  s o l i d  
w a s t e  management  p r o j e c t s  and  a d d s  a  new d e f i n i t i o n  f o r  t h e  t e r m
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"other q u a l i f i e d  e n t i t y . "

S e c t i o n  12, AS 4 6 ..Q3 .-Q.32 (jRj. - T h i s  new s u b s e c t i o n  p r o v i d e s  t h a t
a ny  i n c o n s i s t e n c i e s  b e t w e e n  a ny  r e g u l a t i o n s  a d o p t e d  by t h e  s t a t e  
bond c o m m i t t e e  u n d e r  T i t l e  37 a n d  t h o s e  a d o p t e d  by  DEC u n d e r  
T i t l e  46 i n v o l v i n g  t h e  A l a s k a  c l e a n  w a t e r  f un d  p r o g r a m  w i l l  be  
r e s o l v e d  i n  f a v o r  o f  t h e  T i t l e  37 r e g u l a t i o n s .

S e c t i o n  1 3 . C l a r i f i e s  t h a t  t h e  p o r t i o n  o f  t h i s  l e g i s l a t i o n  t h a t  
i s  e n t i t l e d  ENFORCEMENT BY BONDOWNER would  a f f e c t  a  c h a n g e  i n  
C i v i l  P r o c e d u r e  3 and  r e q u i r e  a l l  a c t i o n s  t o  be  f i l e d  i n  S u p e r i o r  
C o u r t  i n  J u n e a u .

S e c t i o n  1 4 . R e c o g n i z e s  t h a t  i n  o r d e r  f o r  a l l  a c t i o n s  t o  be  f i l e d  
i n  S u p e r i o r  C o u r t  i n  J u n e a u ,  t h e  s e c o n d  p a r t  o f  t h e  p a r a g r a p h  
t h a t  i s  e n t i t l e d  ENFORCEMENT BY BONDOWNER mus t  r e c e i v e  a  two-  
t h i r d s  m a j o r i t y  v o t e  o f  e a c h  h o u s e ;  o t h e r w i s e  t h a t  p o r t i o n  w i l l  
n o t  t a k e  e f f e c t .

<»
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Government Finance Associates, Inc.

January 19, 1996

TO: M IKE BURNS
BUTCH WHITE 
MARIE SANSONE 
FORREST BROWNE

FROM. GOVERNMENT FINANCE .ASSOCIATES, INC.

SU3JECT. ELIMINATION CF STATE INTERCEPT. EFFECT ON
.ALASKA'S PROPOSED SRF FINANCING ?RCGR-aM

We have been asked :o evaluate the impact cf removing the state intercept mem the 
proposed SRF leveraging ind bor.cing strucrurc. In this connection, it is necessary to 
review the effects on both the underlying credit features and the projected nnar.ctng tests 
for the program. In order to appropriately respond to this subject, background natertai 
shouid be presented, as follows.

DESIRED RATING: Generally speaking, as a result prtmaniv ot (i) the large cash 
infusions from the Federal and state governments, (ii) provisions of the locai loan 
repayment arrangements, and (iii) the state creation and oversight. SRF*a have been highly 
rated. For example, as indicated in the attachment, of the ZS active leveraged stare SRFs. 
sixteen are raiec ioucie-A or better, -without taking into account bend insurance. The 
other ,-ur.e are rated single-A, or they are assigned insured ratmgs. Because of the high 
credit star, a in g of these junctures, oniy 1 few have chosen to be insured, since any rating 
in the dcubie-A or higher categones makes bend insurance unnecessary La most cases, 
insured bonds trade no better than a -weak doubic-A. Additionally, double-A ratings, or. 
or. uninsured basis, give a borrower substannailv greater flexibility, as a resuit of the lower 
cost of oanitai that the rating affords and the reduced number of restrictions that aepiy to 
uninsured debt. Taxmg these factors into consideration, combined -with the inherent 
strengths of the Aiaska SRF. -we recommend that the State establish 1 goal of achieving no 
less than an uninsured rating of dcuble-.-A

USE OF STATE INTERCEPT. .As shown in the attachment, of the sixteen acrivc 
leveraged SRFs rated double-A or better, half of them use the state intercept of local aid 
to provide unceriying sccunty. The state intercept mechanism has been empioyed for 
numerous purposes over the years. In the 1570’s, for example, states that created bond 
banka to reduce the cost of capital for localities orten applied the state intercept to help 
secure the bonds that were sold by the respecuve sure bond banks. .As a policy nuner, 
the rating agencies have concerns about the pooling of local credits, with disparate credit
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standing, in the absence o f  some generic, extra credit support. State intercepts have often 
been used :o address these rating agency misgivings about local credit pools and to 
"homogenize” the various credits within the pools. On occasion, stare "moral obligation” 
pledges have been invoked for this purpose, but Moody’ s, in particular, gives little weight 
to the concept after "moral obligation” agencies in New York State had very scr.ous credit 
problems in the \970 ’ s, including a default on certain notes by one “moral obligation” 
agency. The state intercept i3 a well-established and favorably accepted credit device.

DIFFERENCE IN COST OF CAPITAL BETWEEN "A”  AND DOUBLE “ A”  SRFS:
In our opinion, if the State does not make spec.ai arrangements, is discussed din her 
bclcw, to compensate for the loss o f the state intercept, it :3 highiy likciy that a raung o f  
singie-A viil be 'given to the State’ s SRF, as opposed to the mere desirable double-A. I f  
this development occurs, then the Alaska SRF wiil experience a more costly interest 
expense on the bonds it scils in the credit markets. We estimate that the current inference 
in interest costs between a singie- A and double-A credit, over twenty years, on 510 
million is equal to :>Z71,C00 in gross dollars. Compounding this difference over several 
yean o f  SRF issuances, fo r S1C0 million, it would amount to S2.3 miiJion over twenty 
yean.

It shcuid be noted that we are currently experiencing low merest rates. In a higher 
interest rate environment, this difference between hngie-.A and doucle-A credits could be 
(and has been) as great as 50 basis points. In that situation, the difference in capital costs 
between a single A and double A couJd aggregate as much as S7 0 miilion over twenty 
years. One could argue that the difference cuuid be reduced through bond insurance, 
which is correct, but it :s relevant to emphasize the following in this respect. First, bend 
insurance is rather expensive, often as mu-h as one-naif o f one percent o f  total dent 
service. Second, bond insurers frequently require programmatic restrictions that even the 
rating ager.ces do not mandate.

ALTERNATIVES TO STATE INTERCEPT. .As discussed above and as mere fuily 
exhibited in the enclosures, there ire options for .Alaska in achieving l  dcubie-A raring for 
the leveraged SRF over and above the use o f the note intercept. The aitcimanvcs tenc to 
fad into three categories. First, as demonstrated by the Arkansas. Colorado, and 
Minnesota programs, a supplemental reserve could be created that further secures ± e  cash 
dow through excess revenues and unreieased fund balance. Second, ovcrcoilateraiizacon 
o f nnancco loans could also ce accomplished through lower ratios o f  SRF debt to the 
program’s fund balance and other unreserved monies; Missouri, Pennsylvania and Texas 
have followed this course. Tuird, other programs, such as .Arizona end Nevada, have 
applied high general obligation bond ratings :c  secure the SRF debt; .Arizona apparently 
issues uninsured debt oniv for high rated ’ccaiiries. such is Phoenix, md Nevada SRF debt 
is turthcr secured by the State’ s general obligation pledge. 3ased on our understanding o f 
die desire fo r flexibility in the Alaska program, wc do not think that the third cpncn is 
realistic for the .Alaska context.

JPN -1.9-1996 14: ZS GFA 212 309 6317 P .03
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CONCLUSION: The state intercept mechanism is a common feature for many, highly 
rated SRF structures. I f  the State wishes to eliminate the state intercept but still achieve a 
doubie-A rating, on an uninsured basis, fo r its leveraged SRF program, it will be 
necessary for operational adjustments to be made by the State. These adjustments could 
include, but wculd not necessarily be limited to, the establishment o f supplemental reserve 
mr.ds and significant overcollateralization o f assets (lower debt to equity ratios). In etfec:, 
the Alaska program would be required to limit its flexibility in certain respects. The State 
will need to balance these additional restrictions and cfFcct on the SRF's rliture 
programmatic flexibility against any perceived disadvantages o f the use o f a state 
intercept.

As a final comment, wc would like to emcnasize that :n the absence o f  iubsxandai reasons 
to the contrary, the use o f the state intercept, as a result o f its rfequem use for other states 
tha: have received a jouble-A ranng, wifi .aciiitare discussions with rating agcnc:e3 and 
will be met with an historically tavorable acceptance by the credit markets. These factors 
shcuid result in a lower cost o f caoitai for the Alaska SRF Wc suggest that if Alaska 
ccsires to eliminate the state intercept, we should first discuss its eiimr ation with the 
raung agencies to determine the replacement security feature that the agencies would 
possibly require in order for Alaska to achieve a doucic- A rating. C f course, if Alaska is 
sausfied vim the singie-A rating, then it becomes a matter o f the additional cost o f  capital 
that wcuid be incurred through the elimination o f  the state intercept.

-3-



STATE REVOLVING FUNDS

Is s u e r

R A T IN G S S ta te

M o o d y 's s a p F itc h In te rce p t

Alabama Water Pollution Control Authority NR NR NR No

Wastewater Management Authonty of Aruona Aa AA* NR NO

Ariansa* Ceveiooment Financo Authonty NR AA NR NO

Cotoraco Water Resources ana Power Ceveiopment Authority Aa AAMA* NR NO

Gtate of Connecticut Aa AA* AA Yes

Indiana Bond 3anK NR A NR Yes

Iowa Pnanco Authority NR A NR No

Kansas Ceveiooment Finance Authonty A lt <\A* NR Yes

Kentucky Infrastmcaire Authonty A A NR No

Mame Municipal 3ona 3 an* NR A* NR No

Maryland Water Quality Financing Administration Aa AA AA* Yes

Massachusetts Water Pollution Abatement Ttust Aat/Aa AAA/AA-.A* AA»iAA Yes

Michigan Municipal Bond Authonty Aa AA NR Yes

Minnesota Public Facilities Authority Aa AAA NR No

Missoun Gtate Environmental Imorovemenr And Resources Authonfy Aat/Aa NR NR NO

New Jersey Wastcwator Treatment Trust Aa AA NR Ves

State of Nevaca Aa AA NR NO

New VorK Gtate Environmental Facilities Corporation Aaa/Aa AAA/A/A. AAA/AA Yes

North Cakcta Mumcpal Bond Bank At NR NR No

Chio Water Ceveiooment AuUlonty A A NR NO

Pennsytvama infrastructure Investment Authonty NR AA NR No

Rhooe Island C.’ean W ater Finance Agency NR NR NR No

South Cakcta Conservancy Ctitnct A NR NR NO

Texas Water Ceveiooment 3card Aa AAA NR No

State of Wisconsin Aa AA AA* Yes



JPN -19-199S 14 :3 7 GrA 212 309 S317 P. 36

S T A T E S  T H A T  H A V E NO S T A T E  IN T E R C E P T

Alabama No uninsured ratings.

.Anzona Uninsured ratings are only for Phoenix, whose doubie-A general 
obligation ratings flow to the raungs on Arizona's SRF bonds.

Arkansas Double-A Standard and Poor’ s rating: ’without stare intercept. State is 
required to use supplemental reserve fund, which ;s utilized i f  earnings 
fail below required coverage.

i C o lorado
1

Dcucie-A irom both Mood’ s Investors Ser/tce ind Standard 3c Poor’ s; 
without atate intercept. State is required to use supplemental reser/e 
fund, whicn is utilized i f  earnings fall below required coverage.

l Iowa
|

Rated omy single-A by Stancara 3c. Poor's.

Kentuckv
11

Rated only single-A by both Mccdy’ s Investors Service and Standard 3c. Poor’ 3.
i

Maine1
Rated only “ A - ”  by Standard 3c Poor’ s; enjoys state mcrai obligation.

M innesota Similar to both .\rkansas ana Coicrado. Minnesota has a supplemental 
reser/e. but the deot is also secured by mcrx. obiigaticn pledge.

1 M issouri

1

Reser/e rand equals o f outstanding leans, as oppcs 1 to lower: 
conventional rcser/e find levels for most other programs.

NevadaIi
3acxcd by State's general ociicaucn pledge. •

North Dakota Rated “A l"  oy Mcocy s Investors Ser.ee:.
4

Ohio Rated only single-A by both Money's Investors Semes and Standard; 3c Poor’ s.
i

Pennsylvania Doucie-A Standard d: Poor's raur.g; overcollateralization with over' 
one-naif o f  the program rands coming trom the State o f ?  tansy ivarax

Rhode Island No uninsured ratings. 1
South Dakota Rated only single-A by Moody's investors Service.

Texas Sucsxantiai ovcrcoilarcralizaucn; expectation that deot ser/ice coverage: 
on peel will rise to over S.O times dunr.g the life o f  the banns.



£MORANDUM State of Alaska
Department of Law

date A p r i l  19,  1989

pile no 6 6 1 - 8 9 - 0 3 9 2

TEL NO 2 7 6 - 3 5 5 0

subject P e r m i t t e d  u s e s  o f  
t h e  IARF

You h a ve  r e q u e s t e d  a d v i c e  f rom t h i s  o f f i c e  r e g a r d i n g  
use  a n d  a u t h o r i t y  t o  a p p r o p r i a t e  f rom t h e  I n t e r n a t i o n a l  A i r p o r t s  
Revenue  Fund ( I AR F ) .  The s p e c i f i c  q u e s t i o n s  we a n s w e r  a r e :

1. Does t h e  b o nd  r e s o l u t i o n  p r o h i b i t  u s e  o f  t h e  IARF f o r  g e n e r a l  
g o v e r n m e n t  p u r p o s e s ,  i n c l u d i n g

a )  i n t e r n a t i o n a l  t o u r i s m  p r o m o t i o n ?
b )  r u r a l  a i r p o r t s ?
c )  o t h e r  g e n e r a l  g o v e r n m e n t  p u r p o s e s ?

2.  I f  t h e  bo nd  r e s o l u t i o n  o r  t h e  a i r p o r t  o p e r a t i n g  a g r e e m e n t  
p r o h i b i t  u s e  o f  IARF mogey f o r  a n y  o f  t h e  a b o v e  p u r p o s e s ,  do t h e y  
u n c o n s t i t u t i o n a l l y  r e s t r i c t  t h e  a u t h o r i t y  o f  t h e  e x e c u t i v e  t o  
p r e p a r e  a b u d g e t  a n d  o f  t h e  l e g i s l a t u r e  t o  a p p r o p r i a t e  f u n d s ?

A. SUMMARY

The c o n c l u s i o n  we r e a c h  i s  t h a t  p r e s e n t l y  p e r m i s s i b l e  
u s e s  o f  t h e  IARF a r e  l i m i t e d  t o  c o s t s  d i r e c t l y  r e l a t i n g  t o  t h e  
F a i r b a n k s  and  A n c h o r a g e  I n t e r n a t i o n a l  A i r p o r t s ,  a c a t e g o r y  w h i c h  
we b e l i e v e  c o u l d  i n c l u d e  some t o u r i s t  p r o m o t i o n  a c t i v i t i e s  g e a r e d  
t o  p r o d u c e  d i r e c t  r e v e n u e  b e n e f i t s  f o r  t h e s e  a i r p o r t s ,  b u t  
p r o b a b l y  n o t  a g e n e r a l  t o u r i s t  p r o m o t i o n  a p p r o p r i a t i o n ,  o r  
e x p e n d i t u r e s  f o r  r u r a l  a i r p o r t s  o r  g e n e r a l  g o v e r n m e n t .  The bond 
r e s o l u t i o n  i t s e l f  may l e a v e  t h e  d o o r  o p e n  f o r  s t a t u t o r y  
amendment s  t h a t  w o u l d  p e r m i t  a d d i t i o n a l  u s e s  by s p e c i f i c  
a p p r o p r i a t i o n ,  b u t  a n y  s u c h  amendment  c o u l d  v i o l a t e  f e d e r a l  g r a n t  
c o n d i t i o n s ,  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o h i b i t i o n  on d e d i c a t e d  
f u n d s ,  and  t h e  c u r r e n t  a i r l i n e  o p e r a t i n g  a g r e e m e n t s ,  and  c o u l d  be  
d e t r i m e n t a l  t o  bond  r a t i n g s .

We a l s o  c o n c l u d e  t h a t  bond  r e s o l u t i o n  r e s t r i c t i o n s  on 
u s e s  o f  t h e  IARF a r e  n o t  u n c o n s t i t u t i o n a l  r e s t r i c t i o n s  on t h e  
b u d g e t i n g  and  a p p r o p r i a t i o n  p o w e r s .  The o p e r a t i n g  a g r e e m e n t  
p r o v i s i o n s ,  s t a n d i n g  a l o n e ,  m i g h t  i m p r o p e r l y  r e s t r i c t  t h e
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l e g i s l a t u r e ' s  a u t h o r i t y .  However ,  a s  p a r t  o r  a r e v e n u e  *y 3e 
s t r u c t u r e  c o n s i s t e n t  w i t h  AS 3 7 . 1 5 . 4 3 0  an d  t h e  bond r e s o l u t i o n  
we b e l i e v e  t h e  IARF u s e s  r e q u i r e d  i n  t h e  o p e r a t i n g  a g r e e m e n t s  are 
n o t  i n v a l i d .

B. LEGAL RESTRICTIONS ON IARF USE

I n  p r o v i d i n g  a n  a n s w e r  t o  t h i s  q u e s t i o n ,  we c o n s i d e r  
v a r i o u s  l e g a l  r e s t r i c t i o n s  a p p l i c a b l e  t o  u s e  o f  IARF funds .  
T h e s e  r e s t r i c t i o n s  i n c l u d e  t h e  a u t h o r i z i n g  s t a t u t e  and 
c o n s t i t u t i o n a l  r e s t r i c t i o n s ,  c o n t r a c t u a l  o b l i g a t i o n s  i n  t h e  bond 
r e s o l u t i o n  and  t h e  o p e r a t i n g  a g r e e m e n t s ,  and  f e d e r a l  a i r p o r t  
g r a n t  c o n d i t i o n s .

The IARF was  c r e a t e d  a s  p a r t  o f  l e g i s l a t i o n  p e r m i t t i n g  
t h e  a i r p o r t s  1 /  t o  i s s u e  r e v e n u e  b o n d s .  AS 3 7 . 1 5 . 4 1 0  -
3 7 . 1 5 . 5 5 0 .  AS J 7 . 1 5 . 4 3 0  e s t a b l i s h e d  t h e  IARF a s  an  e n t e r p r i s e  
f u n d ,  and  a l s o  s p e c i f i e s  s i x  p u r p o s e s  2 /  f o r  w h i c h  money in  the 
f u n d  may be  u s e d .

1 /  " A i r p o r t s "  i s  d e f i n e d  a s  t h e  A n c h o r a g e  and  F a i r b a n k s  
I n t e r n a t i o n a l  A i r p o r t s  i n  b o t h  t h e  s t a t u t e  (AS 3 7 . 1 5 . 5 5 0 ( 1 ) )  and 
t h e  bon d  r e s o l u t i o n  ( S e c t i o n  1 . 0 1 ( o ) ) .

2 /  AS 3 7 . 1 5 . 4 3 0  p r o v i d e s :

Reve nu e  F un d .  ( a )  T h e r e  i s  e s t a b l i s h e d  an 
e n t e r p r i s e  f u n d  known a s  t h e  " I n t e r n a t i o n a l  
A i r p o r t s  Reve nue  F u n d , "  i n t o  w h i c h  s h a l l  be p a i d  
a l l  r e v e n u e ,  f e e s ,  c h a r g e s ,  and  r e n t a l s  d e r i v e d  by 
t h e  s t a t e  f rom  t h e  o w n e r s h i p ,  l e a s e ,  u s e ,  and 
o p e r a t i o n  o f  t h e  a i r p o r t s  a n d  a l l  o f  t h e  
f a c i l i t i e s  an d  i m p r o v e m e n t s  o f  them a n d  f a c i l i t i e s  
and  i m p r o v e m e n t s  u s e d  i n  c o n n e c t i o n  w i t h  them.
The r e v e n u e ,  c h a r g e s ,  f e e s ,  and  r e n t a l s  may n o t  
I n c l u d e  t h e  p r o c e e d s  o f  a ny  s t a t e  t a x  o r  l i c e n s e .
The money i n  t h e  r e v e n u e  f u n d  may o n l y  be  u s e d  f o r  
t h e  p u r p o s e  o f

( 1 )  p a y i n g  o r  s e c u r i n g  t h e  pa vm en t  o f  t h e  
p r i n c i p a l  o f  a n d  i n t e r e s t  on t h e  b o n ds  a nd  o f  and 
on a n y  o t h e r  r e v e n u e  b o n ds  i s s u e d  by a u t h o r i z a t i o n  
o f  t h e  l e g i s l a t u r e  t o  p r o v i d e  money t o  a c q u i r e ,  
e q u i p ,  c o n s t r u c t ,  and  i n s t a l l  a d d i t i o n s  and 
i m p r o v e m e n t s  t o ,  a n d  e x t e n s i o n s  o f  f a c i l i t i e s  f o r ,

( f o o t n o t e  c o n t i n u e d )
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In  a p r e v i o u s  o p i n i o n ,  t h i s  o f f i c e  e x a m i n e d  t h e  
q u e s t i o n  o f  w h e t h e r  t h e  IARF m i g h t  be an  u n c o n s t i t u t i o n a l  
d e d i c a t e d  f u n d  i n  v i o l a t i o n  o f  a r t i c l e  IX,  s e c t i o n  7,  o f  t h e  
Alaska C o n s t i t u t i o n .  1982 Op. A t t ' y  Gen.  No. 13 (Nov.  3 0 ) .  T h a t  
o p i n i o n  c o n c l u d e d  t h a t  t h e  IARF was n o t  i n  v i o l a t i o n  o f  t h e  
d e d i c a t e d  f u n d s  p r o h i b i t i o n  b e c a u s e  t h e r e  i s  an  i m p l i e d  e x c e p t i o n

f o r  r e v e n u e  d e r i v e d  f rom bond  i s s u e s  and  f o r  
r e v e n u e  d e r i v e d  f rom f a c i l i t i e s  c o n s t r u c t e d  w i t h  
b on d  p r o c e e d s  a t  l e a s t  t o  t h e  e x t e n t  t h a t  i t  i s  
n e c e s s a r y  t o  s a t i s f y  t h e  d e b t  o b l i g a t i o n  o r  
m a i n t a i n  t h e  f a c i l i t y  s o  t h a t  i t  c o n t i n u e s  t o  
g e n e r a t e  r e v e n u e s  f o r  t h a t  p u r p o s e .  To t h e  e x t e n t  
t h a t  r e v e n u e s  a r e  d e d i c a t e d  f o r  p u r p o s e s  wh i c h  a r e  
n o t  r e l a t e d  t o  s a t i s f y i n g  t h e  d e b t  o r  m a i n t a i n i n g
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( f o o t n o t e  c o n t i n u e d )
t h e  a i r p o r t s ,  a n d  t o  be  p a y a b l e  o u t  o f  t h e  r e v e n u e  
f u n d ;

( 2 )  p a y i n g  t h e  n o r m a l  an d  n e c e s s a r y  c o s t s  o f  
m a i n t a i n i n g  and o p e r a t i n g  t h e  a i r p o r t s  and a l l  o f  
t h e  i m p r o v e m e n t s  and  f a c i l i t i e s  o r  them;

( 3 )  p a y i n g  t h e  c o s t s  o f  r e n e w a l s ,  
r e p l a c e m e n t s ,  a n d  e x t r a o r d i n a r y  r e p a i r  t o  t h e  
a i r p o r t s  a n d  a l l  o f  t h e  i m p r o v e m e n t s  and  
f a c i l i t i e s  o f  them;

( 4 )  r e d e e m i n g  b e f o r e  t h e i r  f i x e d  m a t u r i t i e s  
a n y  and a l l  r e v e n u e  b o nd s  i s s u e d  f o r  t h e  p u r p o s e s  
o f  t h e  a i r p o r t s ;

( 5 )  p r o v i d i n g  money t o  a c q u i r e ,  c o n s t r u c t  
a n d  i n s t a l l  n e c e s s a r y  a d d i t i o n s  a n d  i m p r o v e m e n t s  
t o  and  e x t e n s i o n s  o f  a n d  f a c i l i t i e s  f o r  t h e  
a i r p o r t s  a nd  a l l  o f  t h e i r  f a c i l i t i e s ;  and

( 6 )  p r o v i d i n g  money ».o p a y  a n y  an d  a l l  o t h e r  
c o s t s  r e l a t i n g  t o  t h e  ownership*,  u s e  an d  o p e r a t i o n  
o f  t h e  a i r p o r t s .

( b )  The i n v e s t m e n t  o f  money i n  t h e  r e v e n u e  
f u n d  may be  made in  t h e  manne r  t h a t  t h e  c o m m i t t e e  
may d e t e r m i n e .  The i n t e r e s t  e a r n e d  upon  o r  any  
p r o f i t s  d e r i v e d  f rom t h e  s a l e  o f  t h i s  i n v e s t m e n t  
s h a l l  be  d e p o s i t e d  i n  a n d  become a p a r t  o f  t h e  
r e v e n u e  f u n d .
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Che f a c i l i t y ,  we b e l i e v e  t h a t  d e d i c a t i o n  would  
v i o l a t e  [ t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n ) .

I d .  a t  2 5 - 2 6 .

The a i r p o r t  r e v e n u e  b o n d s  a r e  i s s u e d  u n d e r  the
a u t h o r i t y  o f  t h e  S t a t e  Bond C o mm i t t e e  f o r  t h e  S t a t e  o f  Al aska ,
Bond R e s o l u t i o n  6 8 - 4  and  s u p p l e m e n t s .  A r t i c l e  V o f  R e s o l u t i o n
6 8 - 4  3 /  p l e d g e s  r e v e n u e s ,  r e q u i r e s  t h e i r  s e g r e g a t i o n  in  the

3 /  S e c t i o n  5 p r o v i d e s  i n  p e r t i n e n t  p a r t :

S e c t i o n  5 . 0 1 .  P l e d g e  o f  R e v e n u e s :  Revenue
F un d .  A l l  o f  t h e  Re ve nue s  a r e  h e r e b y  i r r e v o c a b l y  
p l e d g e d  t o  t h e  p u n c t u a l  o a ' T i e n t  o f  t h e  p r i n c i p a l  
o f  a n d  i n t e r e s t  on t h e  n d s ,  an d  R ev e n u e s  s h a l l  
n o t  b e  u s e d  f o r  an y  o c h e r  p u r p o s e  w h i l e  an y  o f  t h e  
Bonds r e m a i n  o u t s t a n d i n g ;  e x c e p t  t h a t  o u t  o f  
R e v e n u e s  t h e r e  may be a p p o r t i o n e d  s u c h  sums ,  f o r  
s u c h  p u r p o s e s ,  a s  a r e  e x p r e s s l y  p e r m i t t e d  by 
S e c t i o n  5 . 0 2 .  S a i d  p l e d g e  s h a l l  c o n s t i t u t e  a 
f i r s t  l i e n  on t h e  R e ve n ue s  f o r  t h e  p a y m e n t  o f  t h e  
Bonds i n  a c c o r d a n c e  w i t h  t h e  t e r m s  t h e r e o f .  .

A l l  r e v e n u e s  s h a l l  be  d e p o s i t e d  i n  t h e  
s p e c i a l  f u n d  c r e a t e d  by t h e  Ac t  a n d  known a s  t h e  
" I n t e r n a t i o n a l  A i r p o r t s  Revenue  Fund"  ( h e r e i n  
c a l l e d  t h e  " R e v en ue  F u n d " ) ,  w h i c h  s h a l l  be 
c o m p l e t e l y  s e g r e g a t e d  and  s e t  a p a r t  f ro m a l l  o t h e r  
f u n d s  o f  t h e  S t a t e  and  s h a l l  be m a i n t a i n e d  by t h e  
S t a t e  s o  l o n g  a s  a n y  o f  t h e  Bonds a r c  o u t s t a n d i n g .
A i l  monevs  a t  any  t i m e  d e p o s i t e d  i n  Che Revenue  
Fund s h a l l  be  h e l d  i n  t r u s t  f o r  t h e  b e n e f i t  o f  t h e
h o l d e r s  f ro m t i m e  t o  t i m e  o f  Bonds a nd  t h e  c ou p o n s  
a D D e r t a i n i n g  t h e r e t o ,  a n d  s h a l l  b e  d i s b u r s e d ,  
a l l o c a t e d  and  a p p l i e d  s o l e l y  f o r  t h e  u s e s  and 
p u r p o s e s  s e t  f o r t h  i n  S e c t i o n  5 . 0 2 .

S e c t i o n  5 . 0 2 .  A l l o c a t i o n  o f  Moneys i n  
Reve nue  Fund .  ( T h i s  s e c t i o n  f i r s t  p r o v i d e s  t h a t  
moneys  i n  t h e  r e v e n u e  f u n d  s h a l l  b e  a p p l i e d  i n  
o r d e r  t o  a )  t h e  I n t e r n a t i o n a l  A i r p o r t  Revenue  Bond
R e d e m p t i o n  Fund ,  I n c l u d i n g  a c c o u n t s  d e s i g n a t e d  a s  

I nt h e  i n t e r e s t  Fund,  t h e  R e t i r e m e n t  F u n d ,  and  t h e  
Bond R e s e r v e  Fund ,  and  b)  t h e  R e p a i r  and

( f o o t n o t e  c o n t i n u e d )
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IAR1*, and  s e t s  o u t  t h e  o r d e r  o f  a p p l i c a t i o n  a n d  p u r p o s e s  * f o r  
which  IARF f u n d s  may be  u s e d .  The bond  r e s o l u t i o n  and  
s u p p l e m e n t s  c r e a t e  a c o n t r a c t u a l  o b l i g a t i o n  b e t w e e n  t h e  s t a t e  and 
t h e  h o l d e r s  o f  t h e  b o n d s ,  and  c o u r t 3  h a v e  h e l d  t h a t  s t a t e s  may 
n o t  l i m i t  o r  a l t e r  t h e  r i g h t s  o f  t h e  b o n d h o l d e r s  u n t i l  t h e  b onds  
a r e  p a i d .  81A C . J . S .  S t a t e s  § 262 ( 1 9 7 7 ) ;  U. S .  T r u s t  Co.  v .  New 
J e r s e y , 431 U . S .  I ,  97 5 :  "C t. 1505 ( 1 9 7 7 ) .

( f o o t n o t e  c o n t i n u e d )
R e p l a c e m e n t  R e s e r v e  A c c o u n t .  The s e c t i o n  t h e n  
s e t s  o u t  s p e c i f i c  p u r p o s e s  f o r  s u r p l u s  f u n d s . ]

c )  S u r p l u s  R e v e n u e s ;  Any moneys  r e m a i n i n g
i n  t h e  Revenue  Fund on t h e  f i f t h  b u s i n e s s  d ay  or  
a n y  m o n t h ,  a f t e r  t h e  r e q u i r e m e n t s  o f  t h e  f o r e g o i n g  
s u b s e c t i o n s  a )  and  b)  havo  b e e n  s a t i s f i e d ,  may be 
u s e d  f o r  a n y  o f  t h e  f o l l o w i n g  p u r p o s e s - -

1) t o  p a y  t h e  n o r m a l  an d  n e c e s s a r y  c o s t s  o f  
m a i n t a i n i n g  an d  o p e r a t i n g  t h e  A i r p o r t s  a n d  a l l  o f  
t h e  i m p r o v e m e n t s  and  f a c i l i t i e s  t h e r e o f ;

2) t o  p a y  t h e  c o s t s  o f  r e n e w a l s ,
r e p l a c e m e n t s  an d  e x t r a o r d i n a r y  r e p a i r s  t o  t h e  
A i r p o r t s  an d  an y  o f  t h e  i m p r o v e m e n t s  and
f a c i l i t i e s  t h e r e o f ;

3)  t o  r e d e e m  b o nd s  p r i o r  t o  m a t u r i t y  i n  
a c c o r d a n c e  w i t h  A r t i c l e  IV ;

4)  t o  p u r c h a s e  Bonds a t  p r i c e s  n o t  e x c e e d i n g  
t h e i r  p a r  v a l u e  o r  t h e n  c u r r e n t  r e d e m p t i o n  p r i c e ,  
w h i c h e v e r  i s  g r e a t e r ,  p l u s  a c c r u e d  i n t e r e s t ,  w h i c h  
Bonds s h a l l  be  c a n c e l l e d ;

5)  co a c q u i r e ,  c o n s t r u c t  o r  i n s t a l l
n e c e s s a r y  a d d i t i o n s  o r  i m p r o v e m e n t s  c o ,  e x t e n s i o n s  
o f  o r  f a c i l i t i e s  f o r  t h e  A i r p o r t s ;

6)  t o  p a y  a n y  and  a l l  o c h e r  c o s t s  r e l a t i n g  
t o  t h e  owner sh ip , *  u s e  an d  o p e r a t i o n  o f  t h e
A i r p o r t s ,  o r

7) f o r  a n y  o t h e r  p u r p o s e  p e r m i t t e d  by t h e
A c t  a s  i t  i s  t h e n  i n  e f f e c t ,  i n c l u d i n g  any
amendment s  t h e r e t o  w h i c h  n a y  h e r e a f t e r  be  a d o p t e d .
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The a i r p o r t  h a s  a l s o  e n t e r e d  c o n t r a c t s  known as  ' the  
A i r l i n e  O p e r a t i n g  A g r e e m e n t  and  T e r m i n a l  B u i l d i n g  L e a s e ,
o p e r a t i n g  a g r e e m e n t s  co nr -^ t  t h e  s t a t e  t o  a  m e t h o d o l o g y  f or 
c o m p u t i n g  c h a r g e s  i n c l u d i n g  t e r m i n a l  f e e s  an d  l a n d i n g  f e e s  a t  the 
a i r p o r t s .  P a r t  o f  t h e  c ommi tment  i s  t o  a p p l y  IARF money to 
v a r i o u s  m a n d a t o r y  a c c o u n t s ,  an d  t h e n  t o  a p p l y  a n y  s u r p l u s  to
r e d u c e  t h e  c o s t - b a s e d  f e e s  c h a r g e d  t o  a i r l i n e s .  T h i s  o b l i g a t i o n  
i s  s e t  o u t  i n  S e c t i o n  8 . 0 2 ( 7 ) .  4 /

F i n a l l y ,  f e d e r a l  a i r p o r t  g r a n t  c o n d i t i o n s  a r e  an
i m p o r t a n t  c o n s i d e r a t i o n  i n  a n s w e r i n g  y o u r  q u e s t i o n s .  49 U.S.C.A.  
§ 2210 ( 1 9 8 9 )  5 /  r e q u i r e s ,  a s  a c o n d i t i o n  o f  r e c e i v i n g  f e d e r a i

4 /  S e c t i o n  8 . 0 2 ( 7 )  p r o v i d e s :

a .  To a  P r e p a i d  A i r l i n e  Revenue  A c c o u n t ,  an 
a n n u a l  minimum d e p o s i t  o f  $1 m i l l i o n  an d  any 
a moun t  r e m a i n i n g  i n  t h e  Revenue  A c c o u n t  a t  t h e  end 
o f  t h e  F i s c a l  Y e a r  a f t e r  a i l  a m o u n t s  h a v e  been  
d e p o s i t e d  i n t o  a l l  o f  t h e  f u n d s  an d  a c c o u n t s  
d e s c r i b e d  i n  t h i s  S e c t i o n .

b .  The P r e p a i d  A i r l i n e  Revenue  A c c o u n t  i s  
t h e  a c c o u n t  i n t o  w h i c h  a n n u a l  A i r p o r t  S ys t em 
r e v e n u e  i s  r e c o r d e J  a f t e r  a l l  o t h e r  r e q u i r e d  fund 
o r  a c c o u n t  b a l a n c e s  a r e  s a t i s f i e d .  U n l e s s  67 
p e r c e n t  o f  t h e  S i g n a t o r y  A i r l i n e s  a g r e e  t o  an 
a l t e r n a t e  u s e  f o r  t h e  a c c o u n t ,  t h e  amou nt  i n  t h e  
P r e p a i d  A i r l i n e  R ev enue  A c c o u n t  a t  t h e  b e g i n n i n g  
o f  e a c h  F i s c a l  Y e a r  m u s t  be  t r a n s f e r r e d  t o  Che 
R eve nue  A c c o u n t  an d  u s e d  t o  c a l c u l a t e  t h e  A i r p o r t  
S y s t e m  l a n d i n g  f e e  r e q u i r e m e n t  i n  t h e  s u c c e e d i n g  
F i s c a l  Y e a r  a s  d e s c r i b e d  i n  S e c t i o n  7 . 0 3 . C . 4 .

5 /  The p e r t i n e n t  p a r t  o f  49 U . S . C . A .  5 2210 (1989)
p r o v i d e s :

( a )  S p o n s o r s h i p

As a  c o n d i t i o n  p r e c e d e n t  t o  a p p r o v a l  o f  an 
a i r p o r t  d e v e l o p m e n t  p r o j e c t  c o n t a i n e d  i n  a  p r o j e c t  
g r a n t  a p p l i c a t i o n  s u b m i t t e d  u n d e r  t h i s  c h a p t e r ,  
t h e  S e c r e t a r y  s h a l l  r e c e i v e  a s s u r a n c e s ,  i n  
w r i t i n g ,  s a t i s f a c t o r y  t o  t h e  S e c r e t a r y ,  t h a t  - -
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a i r p o r t  i m p r o ve me n t  g r a n t s ,  t h a t  t h e  s p o n s o r  o f  a  g r a n t
a p p l i c a t i o n  make a s s u r a n c e s  t o  t h e  S e c r e t a r y  ( o f  t h e  U n i t e d  
S t a t e s  D e p a r t m e n t  o f  T r a n s p o r t a t i o n )  t h a t  a l l  a i r p o r t  r e v e n u e s  
w i l l  be  u s e d  f o r  c a p i t a l  o r  o p e r a t i n g  c o s t s  o f  t h e  a i r p o r t  o r  
f a c i l i t i e s  d i r e c t l y  and  s u b s t a n t i a l l y  r e l a t e d  t o  a i r  
t r a n s p o r t a t i o n .  S ee ' I n d i a n a p o l i s  A i r p o r t  v .  A m e r i c a n  Ai r l i n e s .  
I n c . ,  733 F.  2d 1262 "(7th C i r .  198 A) , i n  w h i c h  t h e  c o u r t  d i s c u s s e s  
How” a i r p o r t  f e e s  m u s t  be s e t ,  b u t  t a k e s  f o r  g r a n t e d  t h a t  a l l
a i r p o r t  r e v e n u e s  m us t  be  u s e d  f o r  a i r p o r t  p u r p o s e s .

C. DISCUSSION

a .  P e r m i s s i b l e  Uses

B e c a u s e  t h e  f i r s t  f i v e  IARF u s e s  s p e c i f i e d  i n  t h e  
s t a t u t e  and  t h e  bond  r e s o l u t i o n  a r e  n e a r l y  * l e n t i c a l  a nd  v e r y  
s p e c i f i c ,  t h e  s i x t h  u s e  an d  s u b s e c t i o n  ( c ) ( 7 )  o f  t h e  bond
r e s o l u t i o n  a r e  t h e  k e y s  t o  an  e x a m i n a t i o n  o f  w h a t  t h e  IARF may be 
us ed  f o r .

The s i x t h  u s e ,  s e t  o u t  i n  s u b s e c t i o n  ( c ) ( 6 )  o f  t h e  bond 
r e s o l u t i o n  a nd  AS 3 7 . 1 5 . 4 3 0 ( a ) ( 6 ) ,  a l l o w s  u s e  o f  t h e  IARF f o r
c o s t s  " r e l a t i n g  t o  t h e  o w n e r s h i p ,  u s e  a n d  o p e r a t i o n  o f  t h e  
A i r p o r t s . "  T h i s  c a t c h a l l  l a n g u a g e  i s  o p e n  co i n t e r p r e t a t i o n ,  and  
we h a ve  f o u n d  no a u t h o r i t i e s  t o  g u i d e  t h e  p r e c i s e  d r a w i n g  o f  t h e  
l i n e .  However ,  we c o n c l u d e  t h a t  g e n e r a l  g o v e r n m e n t  c o s t s ,  e x c e p t  
t o  t h e  e x t e n t  t h e y  may r e p r e s e n t  c o s t s  o f  s e r v i c e s  p r o v i d e d  t o  
t he  a i r p o r t s ,  w ou l d  n o t  be  i n c l u d e d  w i t h i n  c h a t  d e s c r i p t i o n .  The 
same i s  t r u e  f o r  c o s t s  o f  o t h e r  a i r p o r t s  i n  t h e  s t a t e .

P r o m o t i o n  o f  i n t e r n a t i o n a l  t o u r i s m  c o u l d  be  a l l o w e d  by 
s u b s e c t i o n  ( c ) ( 6 ) ,  d e p e n d i n g  on t h e  p a r t i c u l a r  n a t u r e  o f  t h e  
p r o m o t i o n  a c t i v i t i e s .  F o r  e x a m p l e ,  we w ou l d  thi . i i c  t h a t  a ny  f u n d s

( f o o t n o t e  c o n t i n u e d )
• a •

( 1 2 )  a l l  r e v e n u e s  g e n e r a t e d  by t h e  a i r p o r t ,  
i f  i t  i s  a p u b l i c  a i r p o r t ,  and  an y  l o c a l  t a x e s  on 
a v i a t i o n  f u e l  ( o t h e r  t h a n  t a x e s  i n  e f f e c t  on 
December  3 0 ,  1 9 8 7 ) ,  w i l l  be  e x p e n d e d  f o r  t h e
c a p i t a l  o r  o p e r a t i n g  c o s t s  o f  t h e  a i r p o r t ,  t h e  
l o c a l  a i r p o r t  s y s t e m ,  o r  o t h e r  l o c a l  f a c i l i t i e s  
w h i c h  a r e  owned o r  o p e r a t e d  by t h e  owner  o r  
o p e r a t o r  o f  t h e  a i r p o r t  an d  d i r e c t l y  an d  
s u b s t a n t i a l l y  r e l a t e d  t o  t h e  a c t u a l  a i r  
t r a n s p o r t a t i o n  o f  p a s s e n g e r s  o r  p r o p e r t y }  . . .
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e x p e n d e d  i n  p a r t i c u l a r  e f f o r t s  t o  a t t r a c t  a d d i t i o n a l  a i r l i n e s  or  
e x p a n d  s e r v i c e s  o f  p r e s e n t  c a r r i e r s  t o  t h e  F a i r b a n k s  and 
A n c h o r a g e  a i r p o r t s  by p r o m o t i n g  t o u r i s m  w ou ld  b e  c o n s i d e r e d  
r e l a t e d .  G e n e r a l  a d v e r t i s i n g  o f  t h e  s t a t e ' s  a t t r a c t i o n s ,  w i t h o u t  
some r a t i o n a l  c o n n e c t i o n  and  b e n e f i t  t o  t h e  a i r p o r t s  however ,  
wo u ld  p r o b a b l y  b e  an i m p e r m i s s i b l e  d i v e r s i o n  o f  t h e  IARF.

S u b s e c t i o n  ( c ) ( 7 )  o f  t h e  bon d  r e s o l u t i o n  a p p a r e n t l y  
o p e n s  t h e  d o o r  t o  a l l o w  t h e  l e g i s l a t u r e  t o  add  p e r m i s s i b l e  
p u r p o s e s  by  a m e n d i n g  AS 3 7 . 1 5 . 4 3 0 .  T h i s  p r o v i s i o n  a d o p t s  by 
r e f e r e n c e  an y  o t h e r  p u r p o s e  s e t  o u t  o r  a d o p t e d  i n  t h e  f u t u r e  by 
s t a t u t e .  A l t h o u g h  t h e r e  a r e  c u r r e n t l y  no o t h e r  p u r p o s e s  s t a t e d  
i n  t h e  s t a t u t e ,  an a p p r o p r i a t i o n  f rom  t h e  IARF f o r  an y  p ur po se  
m i g h t  t h e o r e t i c a l l y  be made i f  t h e  l e g i s l a t u r e  f i r s t  amended 
AS 3 7 . 1 5 . 4 3 0  t o  ad d  t h a t  p u r p o s e .

Bu t  an  amendment  a d d i n g  o t h e r  p u r p o s e s  t o  AS 3 7 . 1 5 . 4 3 0  
c o u l d  h a v e  v e r y  p r o b l e m a t i c  c o n s e q u e n c e s .  B o n d h o l d e r s  might  
c h a l l e n g e  t h e  amendment  a s  an i m p a i r m e n t  o f  t h e i r  s e c u r i t y  under  
U . S .  T r u s t  Co.  v .  New J e r s e y  and r e l a t e d  c a s e l a w .  ( I n  l i g h t  of  
t h e  bo nd  r e s o l u t i o n ' s s p e c i f i c  a c k n o w l e d g e m e n t  t h a t  o t h e r  
p u r p o s e s  c o u l d  be  a d d e d  t o  t h e  s t a t u t e ,  we t h i n k  s u c h  a c h a l l e n g e  
wo ul d  f a i l ,  b u t  t h e  r a t i n g  o f  t h e  b o nd s  c o u l d  be  a f f e c t e d . )  
A n o t h e r  p o t e n t i a l  p r o b l e m  i s  t h a t  an  amendment  t o  AS 3 7 . 1 5 . 4 3 0  
p e r m i t t i n g  a u s e  o f . t h e  f u n d  n o t  r e l a t e d  t o  s a t i s f y i n g  t h e  deb t  
o r  m a i n t a i n i n g  t h e  f a c i l i t y  c o u l d  r a i s e  l e g a l  q u e s t i o n s  
c o n c e r n i n g  t h e  v a l i d i t y  o f  t h e  s e g r e g a t i o n  o f  t h e  IARF f rom o t h e r  
a s s e t s  o f  t h e  s t a t e  t r e a s u r y .  See  p .  3 ,  s u p r a .

Ye t  a n o t h e r  s e r i o u s  c o n c e r n  i s  t h e  l i k e l i h o o d  t h a t  
a u t h o r i z i n g  u s e  o f  t h e  IARF f o r  p u r p o s e s  o c h e r  t h a n  t h o s e  r e l a t e d  
t o  t h e  a i r p o r t  w o u l d  v i o l a t e  t h e  c o n d i t i o n s  o f  f e d e r a l  g r a n t s  
u n d e r  49 U . S . C . A .  5 2210  ( 1 9 8 8 ) .

I t  may a l s o  b e  h e l p f u l  t o  compar e  t h e s e  c o n c l u s i o n s  
w i t h  a d v i c e  t h i s  o f f i c e  h a s  p r e v i o u s l y  p r o v i d e d  co the  
l e g i s l a t u r e  on a  s i m i l a r  q u e s t i o n  a b o u t  a d i f f e r e n t  f u n d .  1985 
I n f .  Op.  A t c ' y  Gen.  ( A p r .  24 ;  3 6 6 - 4 6 3 - 8 5 ) .  T h e r e  we a n s w e r e d  the  
i n q u i r y  o f  House  F i n a n c e  C h a i r m a n  A1 Adams r e g a r d i n g  the  
l e g i s l a t u r e ’ s a b i l i t y  t o  a p p r o p r i a t e  AHFC's f u n d s .  Our  a d v i c e  
was t h a t  t h e  l e g i s l a t u r e  c o u l d  a p p r o p r i a t e  u n s p e n t  p o r t i o n s  of

i n  t h e  AHFC f u n d .  - t - - -
a p p r o p r i a t e d
o b l i g a t i o n s

We a l s o  a d v i s e d  
i n  t h e  a b s e n c e  o f  

t o  t h i r d  p a r t i e s  t o

t h a t  
any 

u s e  or

p r e v i o u s  a p p r o p r i a t i o n s  
o t h e r  f u n d s  c o u l d  be  
c o n t r a c t u a l  p r o m i s e s  o r  o b l i g e
s e g r e g a t e  t h e  f u n d s .  We b e l i e v e  t h a t  j u s t  s u c h  c o n t r a c t u a l  o 
t h i r d  p a r t y  o b l i g a t i o n s ,  i n c l u d i n g  t h e  o b l i g a t i o n s  o f  t h e  bond 
r e s o l u t i o n ,  t h e  o p e r a t i n g  a g r e e m e n t s ,  a nd  t h e  f e d e r a l  g r a n t  
c o n d i t i o n s ,  w o u l d  p r e v e n t  a p p r o p r i a t i o n s  o f  IARF f u n d s .

Ms
Cc
6 f
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b .  R e s t r a i n t  on  C o n s t i t u t i o n a l  A u t h o r i t y

I n  a n s w e r  t o  y o u r  s e c o n d  q u e s t i o n ,  we c o n c l u d e  t h a t  t h e  
bond r e s o l u t i o n  an d  t h e  o p e r a t i n g  a g r e e m e n t  a r e  n o t  
u n c o n s t i t u t i o n a l  i n  t h a t  t h e y  l i m i t  t h e  d i s c r e t i o n  o f  t h e  
g o v e r n o r  a n d  t h e  l e g i s l a t u r e  i n  b u d g e t i n g  a n d  a p p r o p r i a t i n g  f u n d s  
o f  t h e  IARF.

As d i s c u s s e d  s u p r a , p .  3 ,  we b e l i e v e  t h a t  bo nd  p r o c e e d s  
and t h e  r e v e n u e  d e r i v e d  f rom f a c i l i t i e s  c o n s t r u c t e d  f ro m t h o s e  
f u n d s  a r e  ex em pt  f r o m  t h e  p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  f u n d s .  
In  a d d i t i o n ,  a r t i c l e  IX,  s e c t i o n  11,  o f  t h e  A l a s k a  C o n s t i t u t i o n  
6 /  makes  i t  c l e a r  t h a t  r e v e n u e  bond  f i n a n c i n g  o f  s t a t e  
f a c i l i t i e s  i s  i n t e n d e d  t o  be  u s e d  i n  t h e  s t a t e .  We t h i n k  t h a t  
t h e  r e a s o n i n g  f n  t h e  o p i n i o n  c i t e d  a b o v e  a nd  t h e  c o n s t i t u t i o n a l  
r e c o g n i t i o n  o f  r e v e n u e  bonds  i s  s u f f i c i e n t  b a s i s  t o  c o n c l u d e  t h a t  
che bond  r e s o l u t i o n ' s  r e s t r i c t i o n s  t h a t  l i m i t  d i s c r e t i o n  i n  
b u d g e t i n g  a nd  a p p r o p r i a t i o n  o f  t h e  IARF a r e  c o n s t i t u t i o n a l .

To t h e  e x t e n t  t h a t  t h e  o p e r a t i n g  a g r e e m e n t s  r e s t r i c t  
b u d g e t i n g  o r  a p p r o p r i a t i o n  o f  IARF money by c o n t r a c t u a l l y  
a g r e e i n g  t o  o t h e r  u s e s ,  s u c h  p r o v i s i o n s  may h a v e  a " t e n d e n c y "  t o  
l i m i t  t h e  l e g i s l a t u r e ' s  d i s c r e t i o n .  On t h i s  b a s i s ,  w i t h o u t  much 
e x p l a n a t i o n ,  t h e  A l a s k a  Supreme C o u r t  h e l d  i n  A l a s k a  E n e rg y  
C e n t e r  v .  Z e r b e t z ,  708 P . 2d 1270 ( A l a s k a  1 9 8 5 ) ,  t h a t  c o n t r a c t  
p r o v i s i o n s  l i m i t i n g  t h e  l e g i s l a t u r e ' s  c o n t r o l  w e r e  i n v a l i d .  We 
i n t e r p r e t  Z e r b e t z  t o  mean t h a t  a  r e v e n u e  b o n d i n g  a u t h o r i t y  c a n n o t  
a r b i t r a r i l y  c o n t r a c t  t o  remove  a s s e t s  a n d  r e v e n u e  f rom t h e  
l e g i s l a t u r e ' s  r e a c h .  Any a c t i v i t y  o f  t h a t  n a t u r e  w o u l d  u p s e t  t h e  
s ou  id p u b l i c  p o l i c y  e n v i s i o n e d  by  t h e  f r a m e r s  o f  t h e  
C o n s t i t u t i o n ,  a n d  t h e  r e s u l t i n g  c o n t r a c t  w o u l d  be  v o i d .

6 /  S e c t i o n  11 p r o v i d e s :

E x c e p t i o n s .  The r e s t r i c t i o n s  on  c o n t r a c t i n g  
d e b t  do n o t  a p p l y  t o  d e b t  i n c u r r e d  t h r o u g h  t h e  
i s s u a n c e  o f  r e v e n u e  b o n d s  by  a p u b l i c  e n t e r p r i s e  
o r  p u b l i c  c o r p o r a t i o n  o f  t h e  S t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n ,  when che  o n l y  s e c u r i t y  i s  t h e  
r e v e n u e s  o f  t h e  e n t e r p r i s e  o r  c o r p o r a t i o n .  The 
r e s t r i c t i o n s  do n o t  a p p l y  t o  i n d e b t e d n e s s  t o  be 
p a i d  f ro m s p e c i a l  a s s e s s m e n t s  o n  t h e  b e n e f i c t e d  
p r o p e r t y ,  n o t  do t h e y  a p p l y  t o  r e f u n d i n g  
i n d e b t e d n e s s  o f  t h e  S t a t e  o r  i t s  p o l i t i c a l  
s u b d i v i s i o n s .
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C o m m i s s i o n e r  Page In
6 6 1 - 8 9 - 0 3 9 2

Mark Hickey A p r i l  19, 1989

We t h i n k ,  t h e r e f o r e ,  t h a t  t h e  o p e r a t i n g  a g r e e m e n t s ,  i f  * 
t h e y  s t o o d  a l o n e ,  m i g h t  be q u e s t i o n a b l e .  However ,  s i n c e  the  
o p e r a t i n g  a g r e e m e n t s  a p p a r e n t l y  comply  w i t h  f e d e r a l  r e q u i r e m e n t s ,  
commit  f u n d s  t o  p u r p o s e s  a l l o w a b l e  u n d e r  t h e  o t h e r  l e g a l  
r e s t r i c t i o n s  d i s c u s s e d  h e r e ,  a nd  c a r r y  o u t  a i r p o r t  management  
a u t h o r i t y  u n d e r  AS 0 2 . 1 5 . 0 2 0  an d  AS 0 2 . 1 5 . 0 9 0 ,  we b e l i e v e  t h e y  do 
n o t  u n c o n s t i t u t i o n a l l y  r e s t r i c t  t h e  b u d g e t i n g  o r  a p p r o p r i a t i o n  
a u t h o r i t y .
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LEGAL SERVICES
DIVISION  O F L E G A L  AND R E S E A R C H  S E R V IC E S  

L E G IS L A T IV E  A F F A IR S  A G E N C Y
(907) 465-3887 or 465-2450 S T A T E  O F A L A S K A
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaslra 99801-2105

M K M O R A N  P  U M March 9, 1996

S l'B JECT : Revenue bonds for wastewater systems (SB 207)

TO : Senator Robin Taylor
Senate Judiciary Committee

FROM : T amara Brandt Cook . ,
Director f)

Senate Bill 207 introduced by the Governor has been referred to your committee. T he bill 
authorizes the slate bond committee to issue revenue bonds as pari o f "the Alaska clean water 
fund revolving loan fund program (AS -16.03.032), a public enterprise o f the state." (See bill 
section 2) 1 have a concern that, despite this recitation, the court might find that this bill 
violates Art. IX, see. 8 o f the state constitution. That section provides in full:

STATE DEBT. No slate debt shall be contracted unless authorized by law 
for capital improvements or unless authorized by law for housing loans for 
veterans, and ratified by a majority o f the qualified voters o f the State who 
vote on the question. The State may, as provided by law and without 
ratification, contract debt for the purpose o f  repelling invasion, suppressing 
insurrection, defending the State in war, meeting natural disasters, or 
redeeming ir.dcbtcdncss outstanding at the time this constitution becomes 
effective.

There is a constitutional basis for the formation o f  a public corporation with the power to 
issue bonds. Article IX, see. 11 o f the state constitution states in part, "The restrictions on 
contracting debt do not apply to debt incurred through the issuance o f revenue bonds by a 
public enterprise or public corporation o f the State or a political subdivision, when the only 
security is the revenues o f the enterprise or corporation." The Alaska Supreme Court has 
specifically recognized that the bonds o f public corporations fall under this provision and are 
not debts o f  the state. ( Walker v Alaska State Meg. Ass'n. A15 P.2d 215 (Alaska 1966),

Obviously, the state bond committee i.s not a public corporation, so the question presented 
in this bill is whether the court will agree that a state fund is a "public enterprise" or whether 
the court will find that the phrase refers to something with an independent legal existence 
from the state, in the nature o f a public corporation or authority.



T he attorney genera! has expressed the position that the prohibition on the contracting o f 
state debt applies only to indebtedness secured by the full faith and credit o f the state, but the 
court has not specifically held that it applies only to general obligation as opposed to revenue 
and other bonds. The court has considered the scope o f Art. IX, sec. 9, which contains 
language very similar to see. 8, but applies to municipalities rather than to the state. 
(Chefomak v. Hooper Bav Construction Co.. 758 P.2d 1266 (Alaska 1988)) T hat case left 
open the question o f what types o f debt, in addition to general obligation bonds, might be 
subject to the constitutional restriction in incurring debt. The court stated:

Thus, we think it clear that the framers o f our constitution intended section 
9 to restrict a municipality's ability to voluntarily borrow funds or issue 
bonds. (Page 1269, emphasis added)

We conclude that the restrictions on contracting debt contained in article IX, 
sec. 9 arc applicable only where a political subdivision has endeavored to 
borrow money via the issuance o f bonds or other paper indebtedness. (Page 
1270, emphasis rddcd)

It is possible that the court would find that revenue bonds as well as general obligation bonds 
are prohibited debts o f the state under Art. IX, see. 8. I f  so, it i.s at least open to question 
whether the court will agree that a public fund is a "public enterprise" o f the state with the 
authority to issue revenue bonds under Art. IX, sec. 11.

Senator Robin Taylor
Man h 9, 1996
Page 2

T BC:glc:lmb 
96*060.1 mb



1

2

3

4

5

6

7

8

9
10
11
12
13

I

9-GS20l4\F

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION 
BY THE SENATE JUDICIARY COMMITTEE 

J Offered:
Referred:

Spoiworfs): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR
A B IL L

FOR AN ACT ENTITLED

"An Act authorizing the issuance and sale o f revenue bonds to fund public|]
wastewater systems, nonpoint source water pollution control projects, includingI
solid waste management systems, and estuary conservation and management•I

tl
projects; authorizing the use o f the Alaska clean water fund to pay and secure 

the bonds and to pay costs related to issuance and administration of the bonds;
|l

authorizing certain measures to secure payment o f the bonds; and amending
'I Rule 3, Alaska Rules o f Civil Procedure."

BE  IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section I. POLICY AND PURPOSES. The legislature finds that the expenditures, 

transfers, and applications of money, and the use of the public credit through the issuance of 

revenue bonds, as authorized by this Act. will serve a public purpose by allowing the 

financing of needed public water quality improvements substantially sooner than would 

otherwise be possible. It is the intent of the legislature in enacting this Act to establish a

CS FOR SENATE BILL NO. 207(JUD)
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public enterprise o f the State of Alaska, as permitted by art. IX. see. 11, Constitution o f the 
State o f Alaska, for the contracting of debt through the issuance of revenue bonds secured by 
the revenues o f the enterprise.

* See. 2. AS 37.15 i.s amended by adding new sections to read:
ARTICLE 3A. ALASKA CLEAN WATER FUND BONDS.
Sec. 37.15.560. BOND AUTHORIZATION, (a) For purposes o f providing 

part o f the money to be used to provide financial assistance to municipalities and other 
qualified entities for the purposes stated in AS 46.03.032(d), including the costs of 
bond issuance and administration, the issuance and sale of revenue bonds o f the state 
is authorized, subject to (b) of this section. The bonds arc to be issued by the state 
bond committee, as provided in AS 37.10.560 - 37.15.605, as part o f the Alaska clean 
water fund revolving loan fund program (AS 46.03.032), a public enterprise o f the 
state. The net proceeds of the sale o f the bonds, remaining after any payment of costs 
o f issuance and administration, shall be paid into the Alaska clean water fund. 
Accrued interest paid on the bonds shall be paid into the Alaska clean water fund for 
transfer to the Alaska clean water fund revenue bond redemption fund (AS 37.15.565).

(b) The state bond committee may not issue more than $15,000,000 in revenue 
bonds during a fiscal year, excluding refunding bonds. The total amount o f revenue 
bonds outstanding at any one time may not vXcccd S150,000,000, including principal 
and interest owed on the bonds.

(c) The bonds do not constitute a general obligation o f the state. Authorization 
by the voters o f the state or the legislature is not required.

(d) The state bond committee may enter into agreements with other state 
agencies as necessary or convenient to implement AS 37.15.560 - 37.15.605.

(e) The state bond committee may contract for the services of underwriters, 
paying agents, trustees, bond printers, rating agencies, bond insurance, credit 
enhancement providers, accountants, financial advisors, and bond counsel, and other 
services as arc necessary to accomplish the bond issuance and sale.

See. 37.15.565. BOND REDEMPTION FUND, (a) There is established 
special fund o f the state, known as the "Alaska clean water tund revenue bond 
redemption fund." which is a trust fund for paying and securing the payment o f the
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principal of and interest and redemption premium, if any, on the bonds and which shall 
be at all times completely segregated and set apart from all other funds o f the state. 
The committee, on behalf o f the state, may obligate and bind the state to set aside and 
pay into the bond redemption fund, on a monthly or other periodic basis, any part or 
parts of, or all of, or a fixed proportion of, or a fixed amount o f the money in the 
Alaska clean water fund (AS 46.03.032) sufficient to pay the principal o f and interest 
and redemption premium, if any, on the bonds and, if it considers it necessary, to set 
aside and maintain reserves for this purpose. The bond redemption fund shall be 
drawn upon only for the purpose of paying the principal o f and interest and redemption 
premium, if any, on the bonds, together with related trustee fees, if any.

(b) Money in the bond redemption fund may be invested in the same manner 
and on the samc conditions as permitted for investment o f money belonging to the. 
state or held in the treasury under AS 37.10.070; however, the committee may agree 
with the bondholders to further limit these investments. Hamings on investments must 
be retained in the bond redemption fund.

(c) Separate accounts may be created in the bond redemption fund for the 
purposes o f paying and securing the bonds. The accounts may be combined tor 
purposes of investment.

See. 37.15.570. BOND TERMS, (a) The bonds may be issued and sold at 
public or negotiated sale in the manner, in the amounts or series, and at the time or 
times that the committee determines. The bonds, or each series of them, shall be sold 
at the price and upon the terms, conditions, and covenants set by the committee after 
considering market conditions. Interest rates may be fixed or variable.

I(b) The bonds mature at the time or times fixed by the committee. The bonds 
may be subject to redemption before their fixed maturities, as determined by the 
committee, with or without a premium or premiums. The bonds may be in 
denominations determined by the committee; may be issued in fully ur partially 
registered form; must be pavable as to principal and interest at the place or places 
determined by the committee; must be signed on behalf of the state in the manner 
provided by the committee: must Ik  issued under rnd subject to the terms, conditions,, 
covenants, and protective features safeguarding payment of the bonds and relating to
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(lie funding o f projects as found necessary by the committee, including covenants 
requiring the setting aside and maintenance of certain reserves to secure the payment 
o f principal and interest, all under regulations and conditions o f the committee.

(c) The committee may pledge to the payment of me principal o f and interest 
on bonds issued by the committee part or all o f the legally available money or othc 
assets on hand in the Alaska clean water fund (AS 46.03.032); part or all o f tl 
revenue of the Alaska clean water fund, including federal capitalization grants, the 
proceeds o f loaa repayments, and interest on money in the fund; the proceeds of the 
sale o f bonds; and money on hand in the bond redemption fund. Revenue o f the 
Alaska clean water fund, if so pledged, must be paid into the Alaska clean water fund. 
The committee may provide for the issuance of additional bonds, secured by a pledge 
o f money and revenue, ranking junior to, senior to, or on a parity with, outstanding 
bonds, upon conditions prescribed in the bond resolution. A pledge of loan 
repayments securing bonds may be made applicable to specific loans from the Alaska 
clean water fund or, on a pooled basis, to all loan repayments received.

(d) If the committee finds it reasonably necessary, the committee may select 
a trustee or trustees for the holders of the bonds, or any series o f them, for the 
safeguarding and disbursement of any of the money in the bond redemption fund 
created by AS 37.'*5.565, or for duties with respect to the enforcement, authentication, 
delivery, payment, and registration of the bonds as the committee may determine. The 
committee shall fix the rights, duties, powers, and obligations of the trustee or trustees.

(e) In its determination of all matters and questions relating to the issuance and 
sale o f the bonds and the fixing of their maturities, terms, conditions, and covenants 
as provided in (a) - (d) of this section, the decisions o f the committee shall be those 
that arc reasonably necessary for the best interests o f the state and its inhabitants and 
that will accomplish the most advantageous sale o f the bonds, with due regard, 
however, for the continued funding under AS 46.03.032 o f the categories o f projects 
identified in AS 46.03.032(d). Decisions of the committee, as expressed in a bond 
resolution, are final and arc conclusively considered to comply with the requirements 
of AS 37.15.560 - 37.15.605 and AS 46.03.032.

(f) A bond resolution may provide that the bonds issued must contain a recital

CSSB 207(JIJD)
H rw  7 * x t  I M r r l i n r i  [D E L E T E D  T E X T  0 M C K E 7 E D /



that they arc issued under AS 37.15.560 - 37.15.605 and AS 46.03.032, and a bond 
containing th recital is conclusively considered to be valid and to have been issued 
in conformity with AS 37.15.560 - 37.15.605 and AS 46.03.032.

See. 37.15.573. DOND RESOLUTION. The committee shall authorize the 
issuance of bonds by adopting a resolution and shall prepare all other documents and 
proceedings necessary for the issuance, sale, and delivery o f the bonds or any part or 
series o f them. The bond resolution must fix the principal amount, denominations, 
date, maturities, manner o f sale, place or places o f payment, rights of redemption, if 
any, terms, form, conditions, and covenants o f the bonds or each series o f them. A 
bond resolution may state terms, conditions, amounts, and other limitations on loans 
to be made from the Alaska clean water fund (AS 46.03.032) from the relevant bond 
proceeds.

See. 37.15.575. STATE AID INTERCEPT If a municipality is in default on 
the payment of principal or interest on a loan from the Alaska clean water fund 
(AS 46.03.032), the committee may provide written notice o f default to the state 
agency that is the custodian o f money that is payable to the municipality. If the 
committee determines to provide notice, a separate written notice shall be given in 
each instance of default. Notwithstanding any other provision o f law, at any time after 
receipt o f written notice ol default, the agency head shall withhold payment cf the 
money from the municipality. The agency head shall pay over the withheld money to 
the committee for deposit in the Alaska clean water fund for the purpose o f paying or 
securing the principal and interest on the loan.

See. 37.15.580. PLEDGE OF THE STATE. The state pledges to anJ agrees 
with the holders o f bonds issued by the committee under AS 37.15.560 - 37.15.605 
and AS 46.03.032 that the state will not limit or alter the rights and powers vested in 
the committee by AS 37.15.560 - 37.15.605 and AS 46.03.032 to fu lfill the terms of 
any contract made by tl.c committee with the holders, or in any way impair the rights 
and remedies o f the holders until the principal amount of the bonds, together with the 
interest on them with interest on unpaid installments o f interest, are fully met and 
discharged. The committee may include this pledge and agreement of the state in a 
contract with the holders
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See. 37.15.583. ENFORCEMENT BY BONDOWNER. (a) The owner or 

owners of not less than 10 percent of the aggregate principal amount of any series or 

issue of bonds or the trustee for the owners of the bonds or any series of them may, 

by appropriate proceedings in state court, require and compel the transfer, setting aside, 

and payment of money and the enforcement of all of the terms, conditions, and 

covenants as required and provided in AS 37.15.560 - 37.15.605, AS 46.03.032, and 

the bond resolution.

(b) A proceeding under (a) of this section may be commenced and conducted 

only in the Superior Court for the State of Alaska, First Judicial District at Juneau.

See. 37.15.585. AMOUNTS REQUIRED FOR PAYMENTS. The committee 1I
shall, before June 30 of each year or from time to time within the year, as appropriate, 

commencing with the year in which the bonds are issued, certify to the commissioners 

of revenue and environmental conservation the amounts required in the current fiscal 

year and the next ensuing fiscal year by the bond resolution or resolutions to be paid 

out of the Alaska clean water fund into the bond redemption fund and to be paid into 

and maintained in any reserve fund or account or other fund or account created by the 

bond resolt :lon or resolutions, and shall also certify to the commissioners the last date 

or dates upon which payments may be made.

Sec. 37.15.587. PURPOSES AND SUFFICIENCY OF REVENUE. The 

proceeds of bonds may be used for the purposes described in AS 46.03.032(d). Bonds 

may not be issued unless the committee first finds that revenue to be derived from 

repayment of loans from the Alaska clean water fund will be sufficient, together with 

other available money, to comply with all the covenants of the bond resolutions.

See. 37.15.590. REFUNDING, (a) The committee may refund the bonds or 

any part of them at or before their maturities or redemption dates by the issuance of 

refunding icvcnuc bonds of the state if. in the opinion of the committee, refunding is 

advantageous to and in the best interests of the state and its inhabitants.

(b) The issuance of refunding bonds need not be authorized by the voters of 

the state or by an act of the legislature. The committee shall adopt the resolution or 

resolutions and prepare all other documents and proceedings necessary for the 

issuance, exchange or sale, and delivery of the refunding. All provisions of
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AS 37.15.560 - 37.15.605 and AS 46.03.032 applicable to revenue bonds are applicable 

to the refunding bonds and to the issuance, sale, or exchange of them, except as 

otherwise provided in this section.

(c) Refunding bonds may be issued in a principal amount sufficient to provide 

money for the advance or current refunding of all bonds to be refunded and interest 

on the refunded bonds and, in addition, for the payment of all costs of issuance and 

administration of the refunding bonds, These expenses also include the difference in 

amount between the par value of the refunding bonds and any amount less than par for 

which the refunding bonds arc sold; the premium, if any, necessary to be paid in order 

to call or retire the outstanding bonds and the interest accruing on them to date of the 

call or retirement; and other such costs. The committee i.s authorized to incur such 

expenses.

(d) The committee may contract with a refunding trustee to hold the proceeds 

of refunding bonds in trust until the proceeds, together with earnings on the proceeds, 

arc applied to pay the ptincipal of. premium, if any, and interest on the bonds to be 

refunded. Until the refunding bond proceeds are applied, the proceeds may be invested 

in direct obligations of. or obligations guaranteed by, the United States or an agency 

or corporation of the United States whose obligations constitute direct obligations of. 

or obligations guaranteed by, the United States.

See. 37.15.595. BONDS AS LEG A L INVESTMENTS. The bonds are legal 

invt tmcnts for all banks, trust companies, savings banks, savings and loan 

associations, and other persons carrying on a banking business, all insurance companies 

and other persons carry ing on an insurance business, and all executors, administrators, 

'rustccs, and other fiduciaries. The bonds may be accepted as security for deposits of 

alt money of the state and its political subdivisions.

See. 37.15.603. REGULATIONS. Ihe committee s.iay adopt regulations 

necessary to implement the provisions of AS 37.15 560 - 37.15.605.

See. 37.15.605. DEFINITIONS. In AS 37.15.560 - 37.15.605.

(1) "bond redemption fund” means the Alaska clean water fund revenue 

bond redemption fund established in AS 37.15.565;

(2) "bond i .'.solution" means the resolution oi resolutions adopted by
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1 the committee under AS 17.15.573 authorizing the issuance of bonds;

2 (3) "bonds" means the Alaska clean water fund revenue bonds

3 authorized in AS 37.15.560 - 37.15.605;

4 (4) "commissioner of revenue" means the principal executive officer

5 of the Department of Revenue as provided in AS 44.25.010. or a successor;

6 (5) "commissioner of environmental conservation" means the principal

7 executive officer of the Department of Environmental Conservation as provided in

8 AS 44.46.010, or a successor;

9 (6) "committee" mean: the state bond committee created in

10 AS 37.15.110 or any other committee, body, department, or officer of the state that

11 succeeds to the rights, powers, duties, and obligations of the state bond committee by

12 lawful act of the legislature;

13 (7) "costs of issuance and administration" means all costs associated

14 with issuance and administration of Alaska clean water fund revenue bonds and

15 refunding bonds, including costs of bond printing, official s'.’tements. financial

16 advisors, travel costs, rating agencies, bond insuiance. letters and lines of credit for

17 credit enhancement, underwriters, legal services, paying agents, bond registrars, bond

18 and escrow trustees, arbitrage rebate, and all other costs, including administrative costs.

19 both direct and indirect.

20 * Sec. 3. AS 46.03.032(at is amended to read:

21 (a) There is established as a separate fund the Alaska clean water fund, which

22 is distinct from any other money or fund in the treasury, and which consists of money

23 appropriated by the legislature to meet federal matching requirements, federal

24 capitalization grants, loan repayments, interest received from loan repayments, (AND)

25 interest received from investment of money in the Alaska clean water fund, and the

26 proceeds and accrued interest received front the sale of rcven.ic bonds issued

27 under AS 37.15,560 - 37,15.605 and secured b\ the Alaska rlean water fund.

28 Separate.ncconnhs may be created in the Alaska clean water fund. The accounts

29 may be combined for purposes of investment.

30 • See. 4. AS 46 03.032(b) is amended to read:

31 (b) The department shall administer the Alaska clean water fund cor .(stent
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m l i u i i c x m l ' i r c m c n t s  Of  this section a n d  AS 37,15.560 - 37.15.605.
* See. 5. A S  46.03.032(c) is amended to read:

(c) The department may accept and make use of all capitalization grants 
provided by the federal government under 33 U.S.C. 1251 - 1387 (the federal Clean 
Water Act), as amended [BY P.L. I00-4J.

* See. 6. AS 46.03.032(d) is repealed and reenacted to read:
(d) Except as otherwise limited by federal law, the Alaska clean water fund 

may be used
(1 ) for '.he following categories ol projects:

(A ) planning, designing, building, constructing, and 
rehabilitating a public wastewater collection, treatment, or discharge system;

(B ) implementing a management program for controlling water 
pollution from nonpoint sources under 33 U.S.C. 1329, including planning, 
designing, building, constructing, and rehabilitating a solid waste management 
system; and

(C ) developing and implementing an estuary conservation and 
management program under 33 U.S.C. 1330;

(2 ) to provide the following types o f financial assistance for the 
categories o f projects listed in ( I )  of this subsection:

(A ) making loans to municipalities and other qualified entities;
(B ) buying or refinancing the debt obligations of a municipality 

or other qualified cntitv;
(C ) providing collateral security for or purchasing insurance for 

a municipal or other qualified entity debt obligation; and
(3 ) to pay and secure the payment of the principal o f and interest on 

revenue bonds issued by the state and to pay the costs o f issuance and administration 
o f the bonds, so long as the proceeds of ihe bond sale arc deposited in the Alaska 
clean water fund.

* See. 7. AS 46.03.032(f) is repealed and reenacted to read;
(f ) The department

( I )  may spend money from the Alaska clean water fund to pay the

• 9 . C S S I I  : 0 7 ( J t lD )
.SVw rvxt Vn - t r r  l i n e d  I  C U E  7 CD TEXT DPACXCTCDI


