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Executive Summary

This paper examines henefits and drawbacks of the use of videotechnology in
the investigation and prosecution of child abuse and neglect. Selective use of
videotaped interviews and depositions has been promoted since the 1970s as a
method for protecting child victims and witnesses by reducing the number of
times a child must be interviewed and by sparing the child the trauma of
testifying in open court. Moi? recently, there has been movement to require
the videotaping of all investigative interviews as a mechanism for ensuring
accountability of public child welfare agencies. It i in this approach that
Alaska's current proposed legislation, H.B. 348, "An Act to Require Taping of
All Official Interviews with Children Who Are Alleged to Have Been Abused

or Neglected," has its roots.
A. The National Perspective

Currently, no states have legislation that requires the videotaping of all
investigative interviews with alleged child victims of abuse or neglect. At
least three states—New Hampshire, Minnesota, and Ohio— have more
limited statutes that require that videotaping occur under specific
circumstances and/or for cases involving specific types of abuse.

Numerous states have legislation that allows for videotaped depositions or
interviews to be admitted as evidence in court in criminal cases. There have
been a number of challenges to such statutes under the 6th Amendment
Confrontation Clause and the 14th Amendment Due Process Clause. Recent
decisions indicate the Supreme Court prefers to allow the use of videotaped
depositions or interviews on a case-hy-case basis when the court deems that
the protection of the child victim or witness outweighs the defendant's right
to confrontation. The Supreme Court has also found that videotaping is not
necessary to determine the reliability of a child's out-of-court's statements.

Experts disagree on the impact of videotaping on the legal, policy and practice
aspects of child abuse investigation. In the legal arena, opponents argue that
the use of videotaped statements in court shifts the focus of the trial away
from the child's answers and onto the interview's technique; the proceedings
may then revolve around the technicalities of the interview and taping
process rather than on whether or not abuse actually occurred. Proponents,
on the other hand, argue that the use of videotape can support the
nonsuggestive nature of the interview by showing the questions asked and
the child's responses.

The mandate to videotape all interviews also engenders debate in several
areas relating to policy. Most professionals agree that child victims need to be
treated differently that adult victims in some respects. However, some argue
that it is unfair to require videotaping of child victims when videotaping of



B. Impact uf Alaska's Proposed Legislation

An analysis of Alaska's proposed legislation indicates that its sweeping scope
leaves it open to challenge in a number of areas. Areas not addressed by the
legislation include: intent, definitions of key terms, limitations of scope,
access to tapes, consent by child and/or family, admissibility of tapes in court,
penalties for failure to comply, and exceptions.

Staff of Alaska's Division of Family and Youth Services (DFYS) can identify
both positive and negative aspects of mandatory videotaping; however, they
believe that the drawbacks far outweigh the potential benefits. Videotaping of
interviews, they believe, may be helpful in that they can document proper
interviewing when ii occurs, thus relieving the public's concerns about poor
technique. It can also serve as a therapeutic tool for families and as a training
tool for staff. supervisors could review tapes with their staff as part of
ongoing staff development activities.

On the other hand, staff expressed significant concern over the disruptive
influence of introducing videotaping or audiotaping equipment during
highly emotional moments when a child discloses abuse. They noted that
children often disclose abuse at times when they feel safe, such as driving in a
car, and that taping would be impossible at those moments. The
oblrusiveness of introducing video equipment is particularly a concern, they
believe, when they conduct interviews in Native villages, where they strive
to be as respectful of the family and the culture as possible.

Staff also expressed concern that the inability to tape an interview or an
equipment malfunction may prevent them from taking necessary protective
action under the proposed mandate. This would result in children being left
in unsafe situations where they might be re-victimized. They also expressed
concern that the funds required to buy and maintain equipment, to provide
training on its usage, and to catalog and store hundred of thousands of tapes
would drain resources that could be better used to serve children and

families.

A cost analysis, presented in this paper, estimates that the financial impact of
Alaska's proposed legislation would be over $3.5 million per year

In response to the above, the paper presents the following conclusions:
» A mandate to videotape all investigative interviews with victims of child
abuse will contribute neither to protecting Alaska's vulnerable children nor
to ensuring fair and accurate fact-finding by Alaska's courts of law.

« A mandate to videotape all investigative interviews is likely to impair
services to children and families by draining limited human and fiscal



I. Introduction
A. A Brief History

In the past several years the increasing accessibility of videotechnology has exerted a
dramatic impact upon many areas of our society. Whether this impact is positive or
negative, however, is a subject of controversy in many professional fields.

In the field of child welfare, the impetus to use videotechnology to support the
investigation and prosecution of child abuse grew out of a growing piofessional
awareness that children were sometimes traumatized by the system that was

inter ded protect them. Since the 1970Cs, it has been argued that use of carefully
conducted, videotaped interviews can reduce system-induced stress on child victims
by eliminating the need for them to tell their story over and over again to an array
of strangers. The selective use of videotaped statements or depositions in court has
also been exploied as a technique for freeing children from the stressful experience

of testifying in open court.

More recently, use of videotechnology has been proposed as a method for ensuring
accountability of child protection agencies. Spurred by concerns about children's
suggestibility, proponents have argued that use of videotechnology can assure an
accurate record of what children are asked and how they respond. This approach to
the use of videotechnology supports mandatory videotaping of interviews as a
component of a system of checks and balances designed to protect families from
abuse of power by governmental agencies.

It is in the latter approach that Alaska's current proposed legislation, H.B. 348, has its
roots. The legislation grew out of concerns raised in 1993 regarding the
interviewing of a preschool child who was reported to be the victim of sexual abuse.
As a result, the Office of the Ombudsman conducted an extensive investigation into
the manner in which the Division of Family and Youth Services (DFYS)
investigated the report. The Ombudsman released his findings in June, 1995,
including a recommendation that DFYS conduct a feasibility study regarding the
videotaping or audiotaping of interviews with alleged victims of child abuse and
neglect. The Division agreed to do so.

B. Purpose of this Paper

In response to the Ombudsman's recommendation, this paper will explore the issue
of mandatory videotaping of interviews with children who are alleged to be victims
of abuse or neglect. It will attempt to provide a balanced discussion of both the
benefits and drawbacks of the use of videotape technology in child abuse cases.
Specifically, this paper will:

* review the professional literature relating to the use of videotaping
from the perspective of law, policy and practice;



Finally, the State of Ohio is currently beginning implementation of a pilot project in
one county that would mandate the videotaping of all interviews with alleged child
victims of sexual abuse. The American Bar Association is Eroviding extensive
trainin? for both county social services personnel and members of the judiciary. It is
too early to determine the impact of the pilot project. [Baker, 1995]

In addition, at least four other states— Alaska, California, Colorado, and
Washington—have considered similar legislation in the past several years. In each
of these instances, the proposed legislation was unsuccessful.

While no states have legislation that requires videotaping in every case, many states
do have legislation that allows videotapes to be entered into evidence in court.
Because videotapes are generally considered to be hearsay evidence, they— like other
out-of-court statements—are inadmissible in court unless statutory authority
outlines conditions for their admissibility. Statutes addressing the use of videotapes
in court generally fall into two categories:

+ those allowing for the use of videotaped depositions or testimony, and
+ those allowing for the use of videotaped interviews or statements.

As of December 31, 1994, 35 states had enacted legislation which specifies criteria for
the admissibility of videotaped depositions or testimony in criminal child abuse
cases. [National Center for Prosecution of Child Abuse, 1995a] However, significant
variation exists among these state laws.

Thirteen states specifically allow for the videotaping of a child's deposition. (When
depositions are videotaped, the child victim is under oath and attorneys conduct the
questioning, generally in an out-of-court setting.) Other state statutes allow for the
videotaping of testimony presented at a preliminary hearing for use at a later
hearing; still others specify that testimony may be taped to present to the grand jury.

Nineteen states require that the state must make a showing as to the need for use of
videotaped rather than live testimony. These statutes generally require a findin?
that the child is "medically or otherwise unavailable" to testify and/or that testifying
will result in emotional harm to the child.

Finally, many state statutes specify the whereabouts of the defendant while the child
victim is testifying: In 13 states, statutes specify that the defendant must be able to
see and hear the child and communicate with his/her attorney while the child
testifies, but that the child should not be able to see and hear the defendant; in four
other states, statutes require a finding of harm to the child before he/she is allowed
to testify without seeing or hearing the defendant. [Toth, Whalen and
Dinsmore,1989]



defendants: The 6th Amendment states that a person accused of a crime shall have
the right "to be confronted with the witnesses against him;" the 14th Amendment
guarantees that citizens shall not be deprived of life, liberty or property without due

process of law.

Challenges under the 6th Amendment Confrontation Clause have focused not only
on videotaping, but also on a range of other techniques that block face-to-face
testimonj'. These include the use of closed circuit television and the use of one-way
screens to shield victims from defendants. Case law is evolving quickly in this area,
and a full discussion of all relevant cases is beyond the scope of this paper.

However, the following cases illustrate some of the recent decisions that may have
bearing on the use videotape technology in the prosecution of child abuse cases:

e coy v. lowa: In this 1988 case, the U.S. Supreme Court considered the case of
an lowa man accused of sexually assaulting two thirteen-year-old girls.
During the trial, the girls testified from behind a one-way screen, which
allowed the defendant to see and hear the girls but did not allow the victims
to see him. Coy was convicted, but argued that his rights under the
Confrontation Clause had been violated because he could not confront his
accusers. The Supreme Court agreed that use of the screen was
unconstitutional, and the conviction was overturned.

Writing for the majority, Justice Scalia stated, "We have never doubted...that
the Confrontation Clause guarantees the defendant a face-to-face meeting
with witnesses appearing before the trier of fact” This argument would
appear to bring into question the use of either videotaped interviews or

depositions at trial.

However, observers note that the court left some room for further
consideration of the issue. In his opinion, Justice Scalia added that, "We
leave for another day..the question whether any exceptions exist."[Coy v.
lowa, 56 USLW 4931, (US, June 29, 1988), cited in Appelbaum, 1989

Similarly, in her concurring opinion, Justice O'Connor notes,

"...[N]Jothing in today's decision necessarily dooms such efforts by state
legislatures to protect child witnesses...| would permit use of a
particular trial procedure that called for something other than face-to-
face confrontation if that procedure was necessary to further an
important public policy. The protection of child witnesses is, in my
view..just such a policy..."! Coy v. lowa, 56 USLW 4931 (US, June 29,
1988), cited in Toth, Whalen and Dinsmore, 1989]

e Maryland v. craig: In this case, a Maryland day care operator was convicted of
sexualiy abusing a six-year-old child based upon the testimony presented by
four young children via closed-circuit television. The trial judge allowed the



admission of such statements at trial. The procedural requirements
identified by thedlldaho Supreme] court.. to the extent regarded as
conditions precedent to the admission of child hearsay statements in
child sexual abuse cases, may in many instances be inappropriate or
unnecessary to a determination whether a given statement is
sufficiently trustworthy for Confrontation Clause purposes..We,
therefore, decline to endorse a mechanical test for determining
'‘particularized guarantees of trustworthiness' under the Clause."
[Idaho v. Wright, 110 Supreme Court 3139 (1990)]

Thus, it would appear that the preference of the Sugreme Court is to allow the use
of videotaped interviews in court on a case-hy-case basis when the need to protect a
child victim outweighs the defendant's right to face-to-face confrontation,
However, the Court has also ruled that while videotaping may be allowable under
certain circumstances it is not a necessary prerequisite for determining a child's
statement to be reliable. It is equally important to note that the Constitutional status
of state statutes that allow for the use of videotapes in court is still a volatile issue,
and it is likely Supreme Court will continue to address this issue in the future.

It should be noted that the above-mentioned case law has developed from and
applies to criminal cases only. Many child abuse cases, however, are tried in civil
court, which may be less formal that criminal court. It is generally held that the 6th
Amendment Confrontation Clause does not apply to dvil proceedings, but the 14th
Amendment Due Process Clause does apply. However, some judges have
interpreted "Due Process” to include the right to confrontation—so the status of the
use of videotaped interviews in civil court is, at present, unclear. [Baker, 1995]

3. Impact of Videotaped Interviews on Court Proceedings

Notwithstanding the Constitutional questions surrounding the use of videotaped
statements in court, a variety of concerns exist regarding the impact such statements
have upon the nature of the court process. Three main arguments arise; these are
summarized below:

(1) The use of videotaped statements in court shifts the focus of the trial away from
the child's answers and onto the interviewer's questions and the videotaping
process. Many prosecutors and clinicians believe that when videotaped statements
are used, the focus of the trial changes dramatically. Rather than focus on fact-
finding, attorneys argue the merits, or lack thereof, of the videotape. [Berliner, 1992;
Bulkely, 1992; Hindman, 1992; Ratterman, 1992; Stern, 1992c; Toth, 1992]

For example, while leading questions are clearly not best practice, experts agree that
in some cases "when young children fail to respond to generic, open-ended
questions, more directive questioning may be necessary..." [APSAC, 1989] The use of
a leading question, however, may enable the defense to disallow or discredit an



(2) The use of videotape can unfairly influence a judge and jury. Like all media,
videotape can be used to distort reality, either by design or by accident. The
Supreme Court of Colorado addressed this issue in People v. Neivbrough. (803 P.2d
155, 1990) Here the Court reversed the conviction of a woman accused of sexually
abusing a six year old child, based on a finding that the trial court had improperly
admitted into evidence a videotaped interview with the child conducted by a
therapist. In reversing Neivbrough, the court indicated significant concerns about
the impact of videotaped interviews:

"A videotaped interview of a child victim is undoubtedly more powerful,
and thus potentially more prejudicial, than testimony of a witness about what
the child said..Without the proper safequards, a videotaped interview can
also be used to present slanted or distorted testimony..Camera angles and
lighting can affect the jurors' impressions of a witness' demeanor, and the
use of videotape or closed-circuit television may enhance the credibility of a
witness..." [People v. Newbrough (803 P.2d 155, 1990)]

Proponents, on the other hand, argue that videotaped interviews with child victims
were never meant to be presented as the sole disclosure at trial. Rather, they must
be presented along with information regarding other spontaneous declarations of
the child to teachers, parents, friends, physicians and others. [Stephenson, 1992b]
Further, they argue, a videotaped interview, conducted by a supportive individual
in an informal atmosphere, may elicit a more complete account of the child's
victimization than could be presented by a young child in a formal court hearing.
[Bernstein and Claman, 1986]

(3) Use of videotape can increase the number of guilty pleas and decrease the need
for trials. Some proponents argue that confronting a perpetrator with a compelling
videotape will increase the likelihood of his/her entering a guilty plea, thus
reducing the need to go to trial. Bernstein and Claman (1986) write:

"When a defendant has committed an offense and only the child is a witness,
viewing the tape may encourage a confession or ease the defendant toward a
plea bargain. The evidence on the tape is permanent and potentially
devastating. The child can neither forget, nor can he or she be intimidated or
influenced. A plea of guilty might then be the common sense approach for
the defendant.”

However, opponents note that there are no published studies which document an
increase in the number of pleas. Stern (1992c? concludes, "There is as yet an
insufficient number of cases where a guilty plea was obtained only through a
videotaped statement to justify routine videotaping of all investigative interviews."
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Opponents argue that it is unfair to require videotaping of all interviews with child
victims when there is no similar requirement to videotape adult victims. Such
requirements, they believe, are discriminatory in that they assume that child
victims are inherently unreliable. Stern (1992c) writes, "It is inappropriate to create
a separate class of citizens that law enforcement can talk with only if a video camera

is on."
Similarly, Toth (1992) states:

"We treat child victims differently than adults. There's an implicit suggestion
that children are so unreliable that interviewers will plant ideas in their head
to get them to believe they were abused...”

Hindman (1992) concurs, "l think we should mandate videotaping of all children
right after we mandate videotaping of all adults.”

2. Privacy and Consent Issues

Mandatory videotaping of interviews with child victims also raises issues regarding
the child's right to privacy and the issue of consent. Among these questions are:

(@) Must the child be informed that he/she is to be videotaped?  Many practitioners
agree that, ethically, children must be informed that they are being taped. [Burt,
1992; Ratterman, 1992; Seitz; 1992] Ratterman notes that legally the child's right to
privacy is a "gray area,” but cautions that legislation which does not address the
issue of informing the child raises serious privacy rights concerns and would, most
likely, be challenged.

(b) What happens if the child refuses to be videotaped or a parent refuses
permission to videotape his or her child? What if a camera malfuyxctions?
Ratterman and Burt also note that sound legislation requiring videotaping must
address the sticky issue of consent: Can a child refuse to be videotaped or can a
child be videotaped over a parent's objection? If so, under what circumstances?
What is the status of information obtained in interviews that are not taped? Would
there be a consequence for not videotaping interviews? If so, what?

Further, some experts argue that a requirement to videotape all interviews might
result in dismissal of charges on technical grounds when there is an otherwise
sound case. Addressing this issue, Stern (1992b) notes:

"Surely, a videotape camera will sometimes malfunction...Sometimes, voices
will be too soft and not audible on tape. Sometimes, the camera will be
completely out of focus or shoot blackness. Sometimes, a tape will be
accidentally erased or lost. The risk of dismissal of charges if any of these
occurs is too great a risk to warrant routine videotaping."”



While both supporters and opponents of videotaping agree that the requirement to
videotape all interviews will not solve the problem of lack of trust in the system,
perceptions differ on its impact on the more specific problem of poor or misleading

Interviews.
On this issue, Stephenson (1992b) writes:

"If in your jurisdiction you have interviewers who are inarticulate,
overbearing, intimidating, manipulative or insensitive, then | suggest you
have the courage to do somethlng about that. Get rid of them or StOB using
them. Please remember, though, that as prosecutors we cannot put blinders
on and pretend that because they are not videotaped, the bad interviews are
not hanenlng Vldeotaplng can be your best tool in ensuring consistently
skillful interviews."

On the other hand, Stern (1992c) contends:

"Perhaps the most significant disadvantage to videotaping is that it does not
fix any of the problems of bad interviewing...Poor, unprofessional
interviewing of children needs to be addressed and corrected. Videotaping
does not serve that function. If all the money that is poured into the
lourchase of video cameras, tapes, storage facilities, securlty of the tapes, and so
orth was used instead to hire and properly train professional interviewers of
children, we would accomplish more in terms of enhancing the quality of
interviews than videotaping ever could."

C. Practice Considerations
Finally, in evaluating the mandatory videotaping of interviews with victims of
child abuse, one must evaluate several practice considerations. These issues can
generally be broken down into arguments relating to:
* minimizing intrusiveness into the child's life,
+ eliciting and preserving accurate information concerning the abuse, and
 operational and logistical issues.
1 Minimizing Intrusiveness into the Child's Life
Both proponents and opponents of videotaping agree that child victims should not
be re-victimized by the system that is designed to protect them. Accordingly,
supporters of videotaping argue that the use of videotape can save an abused child
from the need to tell his or her story repeatedly to a variety of strangers.

Practitioners agree that a well-done videotape can be viewed by attorneys, social
workers, law enforcement, and expert witnesses, all of whom would otherwise want

13
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"Overall, studies have not converged on a simple relation between age and
suggestibility. It is clear, however, that children are not always more
suggestible than adults. When and if a person (child or adult) is suggestible
depends on cognitive, social, emotional and situational factors such as level
of interest or salience of an event."

Sorensen and Snow's findings further weaken the argument for mandatory
videotaping of a child’s early statements about his/her abuse. Sorensen and Snow
studied the cases of 116 children in which findings of sexual abuse were confirmed
either by a confession, a conviction in criminal court, or medical evidence highly
consistent with sexual abuse. They found that in 79% of the cases, children moved
through a process of denial and tentative disclosure before they reached active
disclosure—the point at which they could give a "detailed, coherent, first-person
account of the abuse.”

Furthermore, only 11% of the children in the Sorensen and Snow study were in
active disclosure at the time of their initial interview. Thus, a mandate to videotape
all interviews would, in the vast majority of cases, produce hours of tapes of
children who either deny or are tentative, ambiguous or "fuzzy" regarding the
details of their abuse. These tapes could then be used to discredit later tapes of the
same children in active disclosure.

According to Sorensen and Snow,

"...[Vjirtually all investigative protocols are designed to respond to only those
children in active disclosure. Issues of child suggestibility, contamination and
false allegations have increasingly restricted the amount of support that
clinical, protective, and investigative systems have made available to assist
children through the disclosure process...

"An illustration of this concern is the videotaping of child disclosures during
the initial clinical or investigative interviews. Disclosure as a process
suggests that denial and tentative features may be prominent on early
interview tapes, which may then serve to impeach a child who is later capable
of providing credible court testimony. An acquittal of the defendant may
place the child again at risk but with fewer resources."”

3. Operational and logistical issues

The one point that virtually all of the experts contacted for this study agree upon is
that the mandate to videotape all investigative interviews would place an
enormous and unworkable administrative and fiscal burden on the agency.

Because the impact of videotaped interviews is potentially so great—they may be
used as a tool to substantiate or invalidate a report of child abuse or, in court, to
determine guilt or innocence in a criminal matter—tapes must consistently be of
the highest quality. For this reason, sending a social worker to the field with a hand-



highiy controlled environment, using specially trained interviewers. The cost
to taxpayers was approxim ater §300 per interview. According to the San
Diego County District Attorney's Office, the cost of taping all investigative
interviews would be "simply prohibitive." [Stephenson, 1992¢]

While these figures are not, of course, directly applicable to Alaska, they begin to
illustrate the implications of a requirement to videotape all investigative
interviews. In reflecting on the financial and administrative burden of a mandate to
videotape all investigative interviews, one state child welfare director concluded,
"The disadvantages of such a proposal far outweigh the advantages. I'm afraid (the
mandate) would take on an overwhelming life of its own." [Wilson, 1992]

Costs specific to Alaska's proposed legislation are discussed below. (See Cost
Analysis)

[11. Impact Analysis

From the review of the literature presented above, it is clear that no overriding
professional consensus exists regarding the potential benefits and/or drawhacks of
videotaping interviews in cases of child abuse and neglect. For this reason, it is
important to examine specifically how the ’oroposed statute may affect Alaska's
children and families as well as how it will impact upon DFYS and other
professionals who service children and families. Therefore, this section will:

+ analyze the contents of the proposed legislation;
« examine its likely impact upon children and families;

» examine its likely impact upon DFYS and other professionals.

A. The Proposed Legislation: An Analysis

H.B. 348, "An Act Requiring Taping of All Official Interviews with Children Who
Are Alleged to Have Been Abused or Neglected," states that:

"Upon receiving areport that a child has been abused or neglected, an officer,
employee, or agent of the department, a local government health or social
services agency, a law enforcement agency, or another state orlocal
government agency or unit may not interview the child concerning the
alleged abuse or neglect unless the initial interview and each subsequent
interview is videotaped. If videotaping of the initial or a subsequent
interview is impractical, the interview shall be audiotaped.”

The bill is virtually the same as H.B. 350, defeated during the 1994 legislative
session, except for the reference to audiotaping.

17



abuse or neglect; however, it does not specify when the mandate to
videotape ends. For example, does it apply only to interviews during
the investigative phase of the case or throughout the life of the case?
What is the status of further disclosures of abuse that may occur after a
child has?been adjudicated arid is receiving ongoing services from the
Division?

» Access: The legislation does not specify who may see the tapes and
under what circumstances, nor does it discuss whether court orders arc:

necessary to release the tapes.

+ Consent: The legislation does not specify whether children must give
consent to be taped nor whether parents must give consent to have
their children taped. It also does not address the Division's options if

consent is withheld.

» Admissibility: The legislation does not address the circumstances
under which videotaped interviews may be admissible in court.

+ Failure to comply: The legislation does not address the effect of failure
to comply with the requirement. For example, can the Division take
protective action based upon an interview that was not taped? If so,
what is the consequence? Does a disclosure made when a tape is not
running or when a camera malfunctions "count"?

+ Exceptions: The legislation does not address emergency situations or
any other conditions in which the mandate dons not apply.

It is informative to contrast H.B. 348 with the model Child Witness Code developed
by McGeorge School of Law Professor John Myers. Tne model Code is a
comprehensive statute intended to protect the interests of children in the legal
system while also ensuring fairness to individuals alleged to have maltreated them.
While the Code strongly supports the use of videotape in the investigation and
prosecution of child abuse, it also contains numerous protections that are absent in
Alaska's proposed legislation. For example, the model Code addresses:

» who may have access to video or audiotapes,

the requirement of a protective court order to access the tapes;
» apenalty for unauthorized release,

» when and how tapes may be destroyed,

multidisciplinary interviewing and training of interviewers,



21

order to provide concrete feedback on interviewing technique as part of their
ongoing staff training responsibilities.

Finally, staff agreed that if videotaping is done cooperatively with law enforcement,
It can decrease the number of interviews which the child must undergo. In order
for this reduction to occur, staff noted, both law enforcement and child protective
personnel must be cross-trained to ensure that the interviewer asks questions
necessary for both the law enforcement and child protective aspects of the

investigation.
(@ Negative Aspects

DFYS staff also indicated a number of areas in which they believe a mandate to
videotape or audiotape all interviews would negatively impact the children and
families they serve. First, they noted, the use of videotape or audiotape equipment
Increases the intrusiveness of DFYS intervention into families: As noted above,
producing a high-quality videotape of a young child (who is not likely to sit still nor
to speak clearly) requires more than a single worker with a hand-held camera. It
requires, at a minimum, a camera mounted on a tripod, operated by another
worker. Depending on conditions, it may also require use of additional lighting and
special microphones to ensure clarity. And if the tape is to be used in court, it also
requires a number of special (and sometimes awkward) conditions: an on-camera
clock (if the camera doesn't have a date-and-time setting); identification of all voices
on the tape prior to the beginning of questioning; and positioning of the camera to
ensure that both the worker and child are always in view.

While such conditions can be attained in specialized facilities designed for
interviewing (for example, facilities with two-way mirrors, built in microphones,
wall-mounted cameras, and specially-designed lighting), DFYS staff noted that they
cannot be readily achieved in the field. Interviews are routinely conducted in
dimly-lit family homes, in cramped school offices, and in local law enforcement or
DFYS offices that were not built with videotaping in mind.

Substituting audiolaping is not a panacea either, staff noted: even under the best
conditions background noise or low voice levels can interfere with the clarity of a
taped interview; add to the equation a sobbing child or a pre-schooler who squirms,
leaves the table or plays with the equipment and the result is far worse. Further,
staff indicated, while audiotaping may appear to be less cumbersome than
videotaping, it is often harder to interpret. without important cues from facial
expression and body language, listeners may misinterpret taped statements. The
outcome of either mandated videotaping or audiotaping, staff fear, will be that
interviews will become more cumbersome to conduct and still yield a tape that is
too poor in gquality to accomplish its goal.

Of particular concern, staff reported, is the impact of the mandate to videotape on
their relationships with the State's 254 Native villages. Staff noted that they try to be
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separate children who were telling the truth from children who were lying only
58% of the time.) [Davies and Wescott, 1997]

In addition, staff noted that the proposed legislation would create significant
logistical concerns lur the agency, which might, in turn, drain resources that could
better be used to protect children. As one staff member noted, "If it's a logistical
problem anywhere else, it's a nightmare in Alaska." Among the concerns identified

were:
 the likelihood of camera malfunction in extreme temperatures,

 the need for additional staff to film interviews (particularly a problem
for Alaska's 18 one-person DFYS offices),

« the need for additional office space to catalog and securely store the
tapes necessary to film tens of thousands of interviews per year,

o the difficulty of maintaining confidentiality of tapes, particularly in
rural areas where "everyone knows everyone,"

« the cost of translating tapes that are in Native languages, and

the cost of transcribing tapes for records and reports.

Fiscal impact of the proposed legislation is discussed in greater detail, below.
C Impact on Other Professionals

The proposed legislation would impose the mandate to videotape or audiotape on
all professionals who conduct investigations of child abuse and neglect. In addition
to DFYS, this would include law enforcement, the military, and tribal social service
organizations. Thus, each of these entities would have to purchase appropriate
equipment and train their staff in its usage as well. Further, each entity would have
to develop a system to catalog and store its own tapes as well as protocols for sharing
tapes between and among agencies.

The status of other professionals is not as clear in the proposed legislation.
Depending on how the law is interpreted, it is possible that physicians, teachers and
contract providers who work for programs funded with government funds may also
be affected. In this case, these systems, too, would be share in the requirements cited

above.

Finally, it is likely that the Attorney General's Office would be profoundly affected by
this legislation. First, a mandate to videotape all interviews would, undoubtedly,
result in the more frequent use of tapes in court and the resultant shift in court
focus, as described above. As prosecutors, they may find themselves at a



lhem
A. Equipment:
Initial Outlay

Videocameras

Carrying Cases

Tripods

Tape recorders

VCRs
Monitors

Total Initial
Equipment
Outlay

B. Equipment:
Ongoing costs
Videotapes

Audiotapes
Batteries

Cost Analysis

Calculation Basis Cost

50

50

50

34

34

34

x $750

x $300

x $75

x $50

x $300

x $350

10,467 x $5

5,233 x%$2.50
34 x 13 weeks x $5

$37,500

$15,C00

$7,500

$1,700

$1 0,200
$1 1,900

$83,800

$52,335

$13,063
$2,210

Explanation

50 cameras is a rounded
estimate, based on the
assumption of one camera
for every two interviewers
in the same office.
Specialized "Polar Bear
Cases" recommended for
usaqe in cold climates.
Based on the assumption of
one tripod per camera.

34 tape recorders is an
estimate, based on the
assumption of one per office.
Price is for a portable
"micro” recorder.

Based on the assumption of
one per office.

18 inch, color monitors for
reviewing tapes.

Based on 15,700 reports of
harm received by DFYS in
FY '95. Assuming that 2/3
of the cases are videotaped
and 1/3 are audiotaped. Also
assuming 1 tape per case.
(While some reports may
not require a full tape, many
will require more. Each
case would require a
separate tape, since putting
more than one case on a tape
could result in breaches of
confidentiality.)

See above.

Assuming 34 tape
recorders, which require
new batteries every 4
weeks.
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Slaff travel

Training for Other
Professionals
Trainer costs

Trainer travel

Community
Orientations

Total Initial
Training Costs

E. Training
Costs: Ongoing
DFYS

Staff travel

Other professionals

Trainer travel

Total Ongoing
Training Costs

Cost Summary
Initial (1-Time)
Costs

Ongoing Costs
(Annual)

Total First Year

Subsequent Years

Travel to Juneau—
$5,459

Travel to
Anchorage—$9,637
Travel lo
Fairbanks—

$1 8,351

2 trainers x 2 days
training x 3
locations (Juneau,
Anchorage,
Fairbanks) x
$1,000/day

2 trainers x $1500
X 3 trips
75 sites x $'*nj

1 trainer x 2 days x
1site x 2 times a
year x $1,000/day
$33,447 x 15%

1 trainer x 1 day x
3 locations x
$1,000/day

3 x $1500

B +C+E

$33,447

$1 2,000

$9,000

$22,500

$103,947

$4,000

$5,017

$3,000

$4,500

$16,517

$187,747
$3,645,155

53,832,902
$3,645,1 55
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Includes air fare, per diem
expenses, he!"1»nrj 10%
Alaska Airlines discount for
a total of 78 DFYS staff
members.

Training for judges,
attorneys, and others who
will be affected by this
mandate. Does not assume
training of all law
enforcement, military or
tribal social services
personnel, who also must
comply with the mandate.
Includes air fare and per
diem expenses.
Community meetings to
introduce the new mandate lo
interested community
members. Includes room,
audiovisual, handouts

Semi-annual training
sessions for new staff
members

Assumes 15% new staff per
year.

Annual training for other
professionals who did not
participate In the Initial
tralning.

Assuming DFYS and other
professional training are
coordinated to save air fare.



Further, I would make the following recommendation":

* DFYS should take concrete steps to address the issues of trust that
underlie the proposed mandate for V|deotap|ng The agency should
build upon and strengthen existing efforts to be an active partner with
other community agencies that serve families. For example, since early
1994 the agency has been collaborating with tribal organizations, other
state and non-profit a é;enmes and representatlve of local communities
(including parents and_consumers of service) in planning and
iImplementing federal Family Preservation and Family Support
legislation. These forums began at the state level and have expanded
toinclude more local and regional planning. Continued local forums
are an excellent vehicle for the agency to receive ongoing community
input on improving the child piotection system and to address the
issues of trust that underlie the proposed legislation.

Similarly, many communities have locai multi-disciplinary child
protection teams or provider groups that ensure collaboration among
entities to meet clients' needs. Where they exist, DFYS should continue
to take an active role in the activities of these teams: in areas where no
tﬁams exist, the agency should take a leadership role in developing
them

The agency should also examine and enhance its communication
program to ensure that the public receives accurate information about
the agency's mission and activities.

* DFYS, with the consultation of outside professionals, should evaluate
the effectiveness of its existing accountability mechanisms. When
dealing with sensitive and emotion-laden issues, such as child abuse, a
climate of open, healthy professional debate is often the best method
for ensuring that what is best and fairest will prevail. Because child
protection Is, ultimately, a community responsibility, all communities
should have a system of checks and balances to assure that critical
decisions affecting children and families are never made in a vacuum.

While mandatory videotaping has been proposed as a vehicle for
encouraging accountability of the child protection system, there are
several mechanisms already in place that should be examined and
strengthened before introducing a new, cumbersome and untested
mandate. The courts, for example, are an entity that has the power to
provide strong oversight of the actions of DFYS. However, in many
states, judges and attorneys lack the comprehensive training and
support to effectively fulfill that role. To address the effectiveness of
the court system, Alaska has recently undertaken a Court



e DFYS should be adequately funded .to provide reqular, comprehensive
training to all staff who work with children and families. Protecting
children while respectl_n?_ the rights of families is, undeniably, one of
the most critical and difficult jobs an individual can undertdke— and,
certalnl%, the crux of the concérns that led to the proposed. legislation.
Doing the job well takes a special individual who is sensifive; astute,
courageous—and hlgfhly trained. Yet when budgets are tight, training
dollars are often the Tirst to be cut.

While an analysis of DFYS' existing staff development_pro%ram IS
outside the scope of this paper, the' importance of continued,
comprehensive training cannot be understated. As in many fields/the
state of the art in childprotection is changing, and even experienced
staff need assistance in mcorRoratlng new principles, in learning new
techniques and in adopting the newcollaborative role that the
community expects them to fulfill. 1t is critical that the Division
examine ifs initial and ongoing training pro?ram for staff, using
national standards as a guide, and that'it be Tunded to ensure an
adequately trained, professional staff.

Implementations of these strategies, | believe, will enable the agency to achieve the
intent of the proposed Ieglslatmn—ensurl_ng that DFYS respects the’rights of
families while protecting the safety of children—without creating an Unnecessary
burden for Alaska's citizens.
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SUMMARY OF THE COMPLAINT
ar ethel fr ld ffrce of the Divisjon of Famil an You S
%%rgrﬁ%s%&ggé%%ﬁv?% tiep one C%use ereaft rB rgi)erro l C?]r replod harm

OrXS P e P e rte(re brae orteﬁ
R e e ol
eporrngych\fd e © P ook’ e f y arding

Two social workers interviewed the child r reschool to ves ate the, re ort
of harm on ?%rua ]E)Sé result o W?t ehe c |Id dﬂ% said in hat
mterv ew, the socia wor er stop the. % |ew 0 emerrger}]cly
custo 1o er o D offices, and sat in was |n ervrewed aﬁar

sa tate rooper, A era xrmat mrnt#]teI S E tervr

fjme by an e Secon
e tr o ined Mr. X’s. wrist ph)a tou 8 tp ott

urrn
cc denta ter having been in emergency custody for approximat t rs téh/e
rI Was 1 urnedﬂ erp entsrJ home. '?he dt% cd ewasp(ﬁose aserhde

al he hole ex ne Ce Was extreme upsetti ecra for the chrlds
mother &i H d i pan(tr d Irv arph IEFY return o
xt an 0 arne to the dsm]a Ice On u
at rntervrewrn te &h d and lgtemer nc custo herwsunre so
rtecrrcgmstancs srstant dsman”Emily Rea resg r\d]ej ¥ Lg
ency to conduct an internal nvesti atron Into rtf gc ons. l0na msg
r% Neubauer. ¢on ucted the revrg a] ‘%ﬁt ude gn a letter to
a |c atrn&y i%réron pe Olsonnel acted wit scope of the law and In accordance wrt

vrsro pol proceqlure
Mr, X t satisf thi d returned to the Qmaudsman for
further re\aew E allq'gggd%ﬁ f nﬁhe slrs)c%lsvwvre)rrk%?s arc% urrlr}? (a tgd vr?ith? B%@ polrfcy
and procedure in'this case, then the policy and procedures sho echange
SpecrfrcaIIy Mr. X alleged that:

. % ort of harm the agency received concerning the child déd not ju hh
% Fg on an, investigatior’, eanglo 1Z6S to§ ice proce urfe
probable” cause” 15 necessary to obta 4 Sedlt warrant for mIrre

rnvestrgatrons ncontrasygg*grgffISHBmMBBM K
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The evidence the social workers had in this case did not justify taking the
C#Ifd Info emergency custody™ Mr Xbetﬁeves e Ty taking

%ethel DF\'@S% |¥e took emerge ciy cu’s_tg(#' 8% cszﬁﬁjcir%en r%%sm%?%hds %patest%
the two and a % year é)rIO[ thIs Incidert, 'X?t on}/ 3 ew court orgered
custody actions have taken place In the same time period.

B i%“b‘v'dlhg ‘R%VF BNy sy of e i
Interviewed the child.

b T P 98

Lﬁxport of this alleiation M

. ILPA:YSi not required.to audio or video record its init(ijal !Jnter(\!iews with
children, the agen at,on .of fa Pg emer.gency custody hased on those
Interviews 1S urtreasonably shielded from revigw.

.. Rephrased  to .fit within the Ombudsman's statutory framework this office
mvestlgatépJ] the %Ilowmg aillvegatlon: y

Jhe. Division of.Fami% Tnd Yquthhﬁgrvices abuseq it%discr.eﬁion b

ciding to imterview complainant's child based on an insubstantial repo
833!70%{9% ang %y thereafter téﬁqng comptfalnant‘s C |P Into emerggncy

Regional Director, then Assistar}t Ombpds an, Bea Haaep _investiﬁgted this

gl :
it I et be G5 e el s, o i
Mr. X, complainant
Trooper Terry Asberry, Alaska State Troopers, Bethel
Elsie Francis, former DFYS caseworker, Bethel
Mercedes Jewett, DFYS caseworker, Bethel
Georgina Kacyon, DFYS Intake Supervisor, Bethel

Gary Neubauer, DFYS Northern Regional Program Auditor, Fairbanks
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. Wa rl% E}/\(l;rr]]ters Program Manager, Chiid Protective Services, Olympia,

"Susan", |ntake Scresner %,nl ren's Services Division, Department of
uman’ Resources, Portland, Oregon

Vickie Koehler, Acting Intake Supervisor, DFYS, Fairbanks
e David Herringshaw, former Bethel DFYS Social Services Associate
e Ron Parker, former DFYS Nonhem Regional Administrator

e  Eva Kopacz, Assistant Professor, University of Alaska, Fairbanks, social
mW%% y

e Steve Emerson, Social Worker IV, DFYS StaffTraining Center, Fairbanks
e Julie Miller, pre-school teacher, Bethel

e Kathy Tibbies, DFYS Social Services Program Officer, Juneau

e Cathleen Connolly, pre-school board member, Bethel

Barbara Cotting, Aide to Representative Jeannette James

EDITING OF THIS REPORT
Ombudsman in ors had a ces to stajutoril co fidential DF S
deposeH o |nte |ewe(}/ e&% pers nne out con{ Jjent | ormatlon
mbu s CCess da aﬁtlm S t0 recor eveR/ stéxte a ency,
recor grow es %at the ombu Sman {W ot scIo con t|a
reoor taln from an gency ca se UMerous ain nts

slators an
ralse unlic, polic of ijet er % Interviews with ¢ j\ ﬁn sould
%Iseoetgged gr audlgtape%I the Ombu sman deciced to release an edite pUﬁIC Version 0

qnfidenti mformatl V\1h|ch the om udsman invest gator had access wag

included n a.prelimina con e rmation from DFY
[eC r§s and i terwev(\isrytht Wou ide t{z t%e én (? %;olvea or tnat IS o]thergwse

confi not net reIevant 0] es ra tions
Hgi ofth re ort 0
gouse

emove IS Version report. as the
ar |sr erreé s hec Ide %[ne com F nant |5| ent IF a snf
Wi of the final pu creport sot { the

I3
agency ‘could rewew \ttorcorti entlamy prior to 1 ) Telease.

BACKGROUND

. TheXfamlj consists ofb% ﬁarents the 3 ild andaflbh 0g Pe child was five
etlmeo he Incident at Issue arents een employed” protessionals In Bethe
or several years prior to the events at ISSue.

On Monﬂay F%brug ?th% [%%%Sat 12F40 |o¢m social worker Elsie. Fra CIS received

a teleﬁ]hone ca rom a IJoerson \nﬁ] she to remain
anonymous (hereafter ienti as “reporter”). The reporter gave Nis or er name to
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Francis an stﬁtedha] non-familial Iatlonsh J?] t%sthe child. The reporter apparently last had

contact wit dapprOX|mateyS|x manths earlier.
Aha ten nar atl on a standard DFEYS form entitled, "Family_Service Repo
?nf p():e?%aecr%&n and s{gne by V. Frangs descr}cbegl %e aﬁegatlFons y e report %a{(s

ki
B%}frﬂs&ﬂ%ﬂa ltJS%]St Mgrt% 0enr \éee&ﬁeporter] a hooklet on reporting

ot “§ Ch(é?éfamwe e Bl S ki g s ot o1
proportion to he fuation. -

-Child is seductive. "Don't I look pretty" Reporter feels uncomfortable.
~Father always has his daughter w/him when he's not at work.

-TheyVe had her thru 5diff. providers inthe last 5yrs. [portion deleted],
-Child is interested in sexual things.

-Child hates boys to the pt. of strange.

~child is a manipulative liar

farﬂgtrhe_r Is very passive -[Reporter] questions whether mother is afraid of

~Other child: [portion deleted] victim of family dog bit[e], .
;Ch|,|d aJ swants to look e She wouyl trapless
[(E?loﬂiren ih atgs her [sib m&] ante de 0 7aduf ot \%9 WR

LRe e%rltreé]tggelcsom%rp%rents took child from [care provider] when child

-Child.cannot remember simple things. She tells parents what to do -role
reversal.

[ﬁﬁﬁ?ﬂ]bués“& seL#a(I:lY LP@ﬁ%'VG Displays neivous behavior - neurosis.
th ld I t "H | ’?"
e m i BB
%%ﬁBear verything \/Nas puss to er ugr}%er g?\/lgt er from ar?other
-[Reporter] was apologetic -felt bad.

On the basis of this .intake informatio rancis called the Alaska State
Troopers to et Up an fmvestlgatflion plan, %[he spoke WIﬁ] CProoper Rosemary%ecker
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V. Francrs next suIted Wrth Intake Su ervrsr eorgina Kacyon Franc later
wrote on he orm roo er j reeé]f I rght etter or the
Troopers to an esrtuatron rat er th nthe | |ce

rvreTpne%IHi Hrdp &h trsdTerPrn) neerdteCk?\J ﬁ?fg |stoat (rjro o P m% erkgy

orme h d| aften sschool at eted| & 1 wou con uct rntervre

On, Fricay, Februa Zﬁ t 11:00 am., M. Franm and another 3ocral Worger
l\/lercedes Jewett went to the |I reschool here. the child rjya%rn qhas uring the
Wr to Interviewing the chrt ocr wor ersl\)lntel\r)(rﬁwe éec 'S teacher, Julle
lller. " In pertinent part, the enotes Indicate that Ms. Miller sai

A B
E j ) ot s(eegn P/ grob[enﬁ)s re Intrng 0 malie cmgren and
plays w/male an maecrldr

\nred Both

Mr. and M Wereb ofified that the child would be intervi
Parents ca etci e scho (Mr rB( estrlenedrr the soc\rlgt) nquaf cations, to

Hvesrtrﬁate e allegations, ut neverthelesagree that the socia WorLers coulé Interview

ett and Ms. Francis interv child alone in a “cloakroom” at the
\Ahﬁater sioned notes tot B\%tpe anchs mmarize th |ntervrewrgrth
er preschodl. V. Jewetts typewritten notes about the interview stat
During this intetview [the child] staed her father t
rrvate a g sometrmas oh atur(H & at//v hF chr Hentrth
e\rea ?j B a/agrna and her pottomon the n outline prcture o
f 8 When asked what her reaction to this occurrence Was
stated, 'l said no.
VS Jew‘etts har]dwntten notes srﬁnedb hoth W%rkers and also transcribed at
some later time Trom earlier notes, stated Iff pertirent part about the interview:
Fhe chrId|] was informed by Wgrke]r Elsie Francis that she w ulﬁi bg gsked

0 anSwer, Some UEﬁthﬂS and she could ask questrons not
understand an StO Interview at anytime.

Child stat er brrthd |s Eel ted]. %qud stateét e
un erstoo§ a{v erence Dbetween t 85 dstate
a erence Fetvv e[td 00 touch bad touch & secret totrc

gl

pertingn pa

(trn esgrgoteq:he a ete touche her "private parts_ a
school8at eto her mot er. idﬂ ]also stated eorﬁ IMeES IOm Dac!
fouches my private parts on Saturday or Sunday -accidentaly- [sic].

1The word "accidentaly™ (sicj was crossed oui in the noies and initialed by Ms. Francis. A separate
typewritten note in the file signed by Ms. Jewett and Ms. Francis states, "Point of Clarification in regard
to the notes of the interview with (the child) on 2726/93 at 11:25 at the (preschool] with Elsie Francis and
Mercedes Jewett. The word “accidently™ (sic) was included on the report as the notes from the above
interview were being transferred to an Abuse/Neglect Investigation Sheet while (the child] was talking to
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The transferred interview notes go on;

Cgisldmst e%tthe I? ettL | rgjo ear;eS vg/alsn "Saf rdaS While her mot%e
W gwa%/ %Lp sgald hriggent%g

g TouC
cHeize. Dt el

a
r}eoas%Jhe&I\éa magﬁ sta)ltet mo

touche e W, shan
ey (VB SOV AR (oL M
ﬁg roPrtate un rﬂt ed the Alaska FOOErs as sh

e clreumstance rancl
Iz d%ceearer\%]o%%%e\’\tll!ttgt csrer)c(ttcj) eerlbltj)seg%(t) {(tdmgl atitee contingency t at tﬁe mter\}J lew woulg

terV|eW ma ar}{: Irst gtless%ap ohfed tl\t/l i arr]t(tjerMeS cx iy é’tﬂtnth turtﬂ%rrﬁ?\%tsstl %]tlgr]te
ﬂte soclal wor iers ﬁten togkctt m the?) \)/Solﬁtce J getion.

er errg/ en came to the DFYS offjce to conduct an?ther Interview
with tt]ec econ erwew Was tapfe eCorced, the qourse of the |nterv|eV\i
t}e d Indicate that |t n.p Wg hat her at touche er rvate arts As a res
t oo er |nterv|ew rkers returne gﬁt%

{0 er ar nts at home anJ
about two hours a add begun. P

roppe th emergency custoay

Under section 2214 of the DFYS child protective seryices. 0|Iﬁ al an
¥aI|d ase 1S one, "where itere are n fa 1S 10 SU %ortt allegati nt%tac d has
SU redauseorrn lect.” This % q 5t ade at econcusmnot
Investigation.” The assessme tec case was that the allegation was invali
INVESTIGATION

I\(]Vaésntlgﬁf tﬁgorttnl%l at%re?p?g?csttt%%%al enough in this case to justify the decision to

Alaska Statute 7]] 030 provides that DFYS must “investigate” each report of
harm to some degree. The law sayg

%Ahe department shall, fo[a eacttrt]a{eﬁ]ort received, mvest ate anz

accardance with be nepessar
arm 0#[}] [g or {0 ensure tne proper%are antf prot Cthﬂ 0

?%Ne auer, DFY% Re]t\;/ Cgi Pro%ram A itor in Fa'”fgg{(% r%rétlttﬁg that all

[enor m alle |n 0ssib sexual abuse or ne cated t
Egare screene% |odetermt the nee IVISIon mterve% SaI(Jah ﬂ

screenings do not result in Investl at ons or resuttm Interviews, q he intake su rV| or

decides gtat ttl)e e td es POt ttty Intervent] Oit qt 'ﬁ not as?] ned t0 a case ol?ﬁ ?
Investigation ut| t ere erence to help evaluate other reports which mig tbe
made outthesame |I or aml

the state trooper. Dunng the interview with the state trooper (the child) did state, "my dad touches my
private parts. . . accidently” (sic). However dunng the earlier interview she did not use the word
"accidcntly."(sic|
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DFY. eneral policies and procedures. for sus cted child sexual abuse case
which Werea og%ed In a%cord W?tha% ﬁ%é {r? Sex Use g%gegnents ner?s
i_he overglo vﬁ? agreﬁ (e:nt staes that t Ba[tments of Health lal Servjces,
a orrections must deVelop general policies” and” procedures

concernrng mteract N Detween agencles.

Accorcrng Q Section. E-l of t JI olicy, ¢ ernrng Intra-Family Child Sexual
t orcero nvestigation sho H (%oo th E g/houl ﬁ
oA IVEIaq I S u| rn ormatron asvrlssavar ablrl eWor ers r

1@1 . are apﬁroprrate 0 C tacthasbef

tha\referg)r} ejrerr:%(”ate gek srt
Eﬁ ar/r at any previqus recoras.

IS a
orker (mme con ot t enforce ta ncy to rnJS velon a
r c AW He m Ogﬁ 1[ &/"ﬂe fp

rrate
Pnan Qf mvei atr Trs erg ?Drﬁe %)t tes, "I t Srrrerg]owu Cases, H

terviewed First. acc(? oint mlr]ervre S,"
roce ure }Povr hatt orker /% gn orc nt Wi J
on act wit Ie chr "and |n erview t rird and Secyre a statement regar

Inappropriate Sexual activity —also expected family reaction....
Mr. Neubauer not that. the cr drbrl the repor era d history of false repons
ould b consrrg) ed in A cision vt\)bet er 1o |[assiga ecaeYor Investi Ft)ron
\ﬁhe wor% consider he vrora wgﬂcators at sexual abuse ha ﬁccurrea aﬂan of
overa art" ot hehaviora

srs anual Appendix N-2 contains a “‘summary ¢
In rcatorso sexual aEuse Iv\_rsted aep Y

Unwilling to Participate in Certain Physical Activities

Withdrawal, Fantasy or Unusually Infantile Behavior

Bizarre, Sophisticated, or Unusual Sexual Behavior or Knowledge

Poor Peer Relationships

Reports of Sexual Assault by Caretaker

The DFYS_Child Protective Services oIrc ma aI CPS 2.14, Prigrity Ratin
esta e§ tEac ase cce Iedi,qr mves atr nvvr aﬁs&;n aprrorrt}/e [atin %

ror Priorit ro |t contin ton the severity”of the repor drrs
harm oy hé child. y Y J P

Y laned ther ort of ocrnrn this chi rjonty. 3." Sectro
140P éh 5 grot ctrv eﬁv anua Hng IS as olll%ws rlorit Three
easr ne ose erra ICh.In rcatﬁ fga a elay Inassessing the situation will not
resutr srgn Ificant a |t|ona arm to the chi

eubauer sald a priprity rating of 3 for the re ort about the child was
[0 rrat ecaus the rnfornﬁ)atrony rovr'r]i%d by the re orte ot | efrcate tfrat th
S In Imm rate anger, or su ect] tog Inent (bysrca Q or ha
ere Serjous srca | urya]s abuse or ect In. neg |b
attentlon He ern srzedt %It ouqht erepotm de aI aI CPnst at in caﬁé1 possible
sex aé)use al t mi % de the 're er[g the In guestion dnot yet
drsc 0sed sexual abuse she e report would have been rated'as a priority

Under procedures in the. CPS  man tervrew ith the child must b
conducted teor Ron emergency prro%ty IUs]vrlrJrebrna% ours of the report. prroﬁ
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interview must ew?hhn 12 hour? and a priority 3 interview should take place within
Seven calendar days ot the report of harm.
Kathy Tibbies, DFYS Social Service ram. Officer, said that when a report of
harmallege y aweoraPlndlcatorsa ?sexua an(? %mohona' a0Use, |ts OL\J/Yd [ g 371
rlorlﬁ OWeVer, she said, ’iwe ph rty system ﬁsu tfose _ fterthe
erview, a case coulel become a ﬁn %v %c nic norl oesnt mattecs
[}(ﬁ Rtasafra e Lresponset J e said that theﬁrlo system |s met
dlmg CAse oag W

orkl ad ets too hi oc IS usu
Vest ephontz( reports ntq tﬂere are t lgee rB gabouttes efamlyor chqg
Ut, s autioned t

At Bver i policy would be a filid one,
Qnce.a local su§ep/|§or determines thatareferral %r renport of harm), .is apPro rtate

for Division interventign and It IS given a priori ake referral’is asslgned for
Investigation. - Under Pg é ﬂtmtmu stana/ar%]t nce an mvesttgatton IS ungertaken
a. One face to face contact with the child.

are;
b. One face to face contact with the parent/caretaker.
¢. All siblings who live in the same household should be interviewed.
IIateraI eontactsasneceﬁsatg tor ach deC|S|on the reg ot. A

ollatera contactt an pe%sonw |r esﬂuH
&hmay have S n| ica (J rmatonw |c ! etermlnmgw ther
the report 1s suoStantiated, uncon |rmed or |nvaI|
xceptions to the minimum standards require review and approval
y’t%‘é/ supeh)nsor | a

(]n other words, once the report of harm aﬁout he chlldwsas ne a priority. and
RﬁSIgﬁ an Investigator, an |Hte&|ew was technically requwe un the "supervisor,
acyon in this Gase, decided otherwise.

To 08 elln urhnvolved rofessignal vhewgolgts about whether the re aboet the
child Husttﬂe aunchl 9an | vestl atlop udsman investjoator read. the re erra
report In this case to various professionals, exclu Ing names and otrer identitying materia

Vlckle Koehler, Acting “h take Supervisor for the F lrbank% DFYS office sﬁud "l
would strtt over that.one. ere a ear 1o he somet mgs of concern, ere. is
notnin ﬁ She co tmued bea rl rlt Vs, Koehler’ sal that the
Fairoanks o |ce mi ht % : co a contac areason t0 e suspicigus, of
the reﬁort For exag en weca eschoo to see the3/ Ve concerns 1o, She
sald that the_existence of rlor reports h orta t 0. the decision about w, ethef to
Invest Hate She salqama Erobl or her the act th the re ort}was atle so ongi
after the re Prters ast contact with, QI| at ssue Wee she sai tat sexua
anuse gets a lot more attention, even in Fairbanks, tan other inds of reports of harm.

At M, X stlo he. ombudsma vstl aor interviewed  Davi
Herringsnaw. M s errln% n tﬁJXXsperson%1 riend, ebtgﬁf edeln tﬂ ethe?

FYS office ur an one ears, At the, time o ? |ntﬁ
erringshaw, was a Social Serwces ﬁtate a attton omewa OWer.int \wtﬁrarc
than @ Social Worker.  Mr. Herringshaw stated he has a cegree in Hea
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mrstratron six to seven years packground working wit sed or waywa
chr [en. H sareP Oha o e a goo socranoﬂ@r one hast ntiLLeacopw h
sensitivity o apastor

that, in general, he b Ire that, "all. e rts fharm in Bethel |

r}]gompetentﬁa an er?gn the' ethe \?e Lle Jp f Ot Just tn >§ ase al
0 tersot f coptro econtrnued ou meh]hon sexual apuse In that office la{rrj
Bhﬁ Irlwind -an e reme gross reaction.  1Tyou want to estroy someone's life in
ethel, you turn them in tor child Sexual abuse.

r Herringshaw o ned that the child, "probably made some innocenj comment,”
durrn mtg dﬂ Whéh |srnerpretr§) )ieH] {0 the fa |hg { emergency
custo ded, “These peop now ow to ask non-leading questions.”

Mr Herringshaw said that. after Ms. Francis received the report
congerning the CW p)ut before the Intervi wt oK aPce the report came a%rp (h rfesql
In the CO(%rSﬁ ,ob dutes. Ete tor]t t] mbudsman rveatrg,a\rltoir orr nﬁP
understand, these people were in'my house all t etrme Irntrmate a

id he went F d.told her, "I knqw th | know th
srtuatron It eWgnchtr Sher%QCr;rS)taerr] vrcOJ eFhrs 5 2 ogUs 0 ‘)eopkeo neeq 10,00

%gt?

do some rese Ith the r orte M rrrn shaw sal rargjcrs t at

co tra atthere or thec dwas staltt] |r at Io ed to dr
rm e \/\P aér %gessrv ittle [chila], not a w |mperrng |tt

|ng aS anythrng rowbeate

M, Herrr shaw gmehow this ot ushit to th orn’ Elsie had to

rnve te." M. errrns wsar Jhat ranhrs rma attended to Jicensing 1Ssues

She, " h ever 0 Int es nt 10 o he ntﬁrvre He

s%r Sie 15 a. on utb IS hot treet smart She would have made a
enomenal socia Wor er equrt ecause oft |s Case.

Caremsrge bseavéc)ireco[lilaterlgl I%ont cts qirr?umHehas\a? b%eg Ihrﬁde vgrth)e trhet chrldrs cgrrre
3 u

would Pave ta er(tj the Infor atron reporter offere rrn ere (e 5‘

avea e va é e Wi hve crrcumspect ntacte ehetefd ca_le
wor g ave foun er orter onrwj
woul esard Frn out more thanw at rporter ouI nd outw at [the
reporter] has seen.

Frnall .he said_pe didn't think the report . harm in the_chilgf c e had erhoulﬂ
hnformatron to Ust| anrntervew He said, sr S SU ervr or acyon] sho
ave reco%rnrze eak report an required some oI ow pbe ore ecrdrng t0 rocee
with an Interview."

NVs. Francis told the ogbuds investigator, “"We drd this case by the book. |
consulted with my supervisor, Georgina rt acyon? at every step.

M. Francrs sajd .thaf, in thef I Bethel office, eve O[ker %ot a tum as
e it S Tor o
sarlci qhﬁl%tats yIdrr?rgt go out rrg?tt away.
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Nk, Francis. said she remembers about the intake report with
M. I-rerrrn shaw dtsh sheekn ﬁfl ?—Ierrrrr\;/I Was%‘1 hs fr:en 0 ever she
t ergrnsa with V. Kg 0 W%rg

scus onversation with
ﬁ abPutt |nta rnrirs ga]r s 8 ot nowh/l
aw, reo IS [employment posrtron In Bet e also did not know the reporter.

fegmbudsman investigator asked Ms, Fran |s |fr rn er opinion, th report of

harm | ustr e rn%ont INterview E abd % N enou o ﬁn

Inte re Ie er fegll uncomforia e about It. | as |dntwant ke
rancis sal Jrﬁst al magle her nc eW re t ha

Sa W |te sar she, knew from

n rvrew] G
a former R%essrona worker
talking with Georgina [Kacyon] they could tun aroun an

e said, "In hingsight, 1 would have wanted totIk oth reporter some more,
and Iworh]ldhave Wwanteq togsee the %oo that [t ereporter? rererre top

VK. Francis said she wonders now fjow rnar\n\l/ intak caIIE in Bethel wer tagg 50
the interview stage he suspects that a ere rancis said, the
mtervrews come 0f eve alleﬁ lon ot Sexual apuse.. . lj think the gractrce rs EX0essIve
at times. . . . Any sex ablise aflegation in'that office is treaed as an emergency

he_said that she.now believes the screeni cess in Bethel isn't done properly.
he s dS th ro ﬁem IS ?)ow thes stem IS set ur? pﬁre system IS wrong In Beﬁr P-he

wentjl out an ntervrewed on anything.
Ms. Frapcis 0 |negachata tthoet screenrn9 prog%s gul be\chan%t , Ihecause norrv

Ssi@éé‘ltescfgﬁ? OJE )9 hgre Ob orérjer pe%ﬁt she sar the scr ehHS ﬁigﬁ\e/ﬁ\/\shga?é !nta !
etr eo thec Y

acyor] as a
supervisor at t dsrnte e s still nrn\% erjon.” Ms. Francis
gn] estdtat fo |m ve (h sstem sou ave Peop n 0on oneio

sar the scr s I eparate fro erne %a ﬁndt at the scréener an
supervisor sh ket ecrsr nto mtervrewac ter'they conduct more research
Into the comp arnt | necessary

In spite of th i VK. id that, "l think I was agti
rofessdornaﬁgaet th)e trImeeSQ prowee/ners she 3a|F atrr]r(altst Sealcase aas "one ?th Ireasonsqgs%
P working at etheID dS n s t]g%cttf e Xs. They
Very upset." She continue eaterm orr €. Ife t horrible.’

The investi a]tor asked Ms. Francis Wh she called tne Al skaS te Troqpers
rather than the Bet Eolrce 0 th épanr Vesti atr%n ah She salq t cF Was a rH
%rjcr eng She had only rememoered a the time that she ha w&rg before with t

tate Troopers on such Investigations, o she ca ed the Alaska State Troopers.

oversee | rntak supervisor, and a }S]ocral Wrirke{)D/ it W € mgr%m(? Kag ons ioh 10

e mh e nd to revrew t e referrals  (reports ass| m Fr f%
Investigation ena negt 3 Kacyon d Hlﬁ g(gectron ield for
years prior to this incl en he had been orkrng In Bet srnceOto

Ms Ka cyon said that she knew Mr. X nIyasaHof%(sronaI a uar tance Sh
hg osition of erpé) Qyment She said s f<new s rofes tus
% eq it he[ g ssrB Ynsru érons simila tbe one | vovrn

She sal legation about t Was aw ard ecause "I was ensrtrve to you

that the a ou
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h h high that this would b
Gt g s e, SR St G et e repo.
Ms. Kacyon went on to say:

| r embr er [Ms. Francis| saying tha eporter was. g [job status
r? qr [ a pres tat ong n c rt LPse andvh 3%& |venl
ooket b}/ ne oftetr % us pce some
ehavior indi cator that |I as ex aue her t8
Sus ectta the chi sexa use an ?(he ha
rea ont eIrever ?]the ath mem er thatv¥ 1d falk ahout
rneW er there was enou o assign 1t for Investigation,
trt did [warrant an mvestrga on

Ms. Kacyon said that th ela Ese of time since the reporter observed the behavior
did not make 4 di ere luation about w et er assr n,the report for
Investigation. 3 g rnvestrgate reports that rHa}/ ave ad years one hg
since someaqne had.pbserve |t and they're 4 st coming forward 1o report It. ; Wou
Investigate It even if it occurred several years ago.

In_this Ghﬁi case, Ms. Kacyon sard the basis of her. scree rnq decision to
investi ate WS re or er use] o] . observatrons fnat there m
s}omfe%xua apuse ot t ase ehavior. other {a {0rs 0 ow
ather treate er an er siblin 8 %smore than jUSt ‘the sexUal abuse. There
Wwas some mental injury there atn ded to he addressed.”

The omb dsman |ve atr a|o .contacted chrlr% tpr)tectron workers in
Wa hin ton and re on, wrn% comments after being reﬁd Ver atrm -
xc urt] 0 hames oroherr entr |ng materral hat Ms. Francis wrote'on her ROC torm
rom Intake Interview,

Richard  Winter., Progra“n Man er Chrld Protective Services, in, Qlympi |a
Washrnﬁton said,, "This feport calls for co aterar contact grror t0 an Interview." He A
It 1S erso 's opini ﬁ) and observatrons h d a more recent ontacta

ey need
secon n efoeca Ing In the trpops vt/as rn onte
re or 1 Lé rP N oesnpt gut It, 3eda g WA | V\}%urltd hope
enr:yiS 't rnt W w |s report Wit col cont ct
rtrn an exa he In co Ia ral co tact shou een

he grtdcontactrn the present a care provi er or orn ack round ¢ ec on
(he allege uger p Yl J 4 I8

orenqonTSE%“b“%tt”g Qn'”tgéh o sWéte“rv.%Esahvr’.‘oh”tatth%” eé%%hh'éht%t
an R esourc% an Said “that the rep%rt about t rfhlh \gsa bordﬁ rline. case
@ gge(r)rﬁh %] rh\tNg (r)cretlt e'rcr?v é%r Supervisor might be consulted, the decision to Investigate in

vyeve&n Susan s%d that in gero inion, he report woulgl have calle L

follg e, "would have nee ed more |n on than [the report o

decr 0 0n a mtervrenf he said she Wou ve 85 gmore Uestions o t
rter cause example, "What .one person thinks IS sequctive n and of itself,
tnot eenough to Justify an Interview].
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She said she would sk strons re rdrn the re orter motr e for mak
re o emr t. 1;0 tac srcen ycaeprovr er an see therorovr
ar co cern I the da care oVl er orce
ort mr tnot have ves Igated. esar that If th ﬁ asnt Invest] at
pro ave written "a letter to the amilly informing the
conce ns outt errch een reported.

. The omb smr |nvest| ator also read the re ortotharm exct Hrn confidential
rn{ormatrn -1 opacz, dn.assistant poressor on { %:ut nive }2 of
alr an eavroral cren)ces and. Huma Sengces rtm nt opa ﬁ

es a "lasses - how ocral Wor cang ernrv I
ers or experrencefas ICense |caI socra Worker also has %ars In
nca act|ce as a socjal worker, rncu \% CFx§errence 2 an |ntake screener states
ervrces to

3, asvve asex erjence pr Inpatient and outpatient é)s){c ologica
vrctrms sexua ahuse. Investigator asked Ms. Kopacz 1o evaluate
the report as | She were t e screener.

She said, "l wouldn't feel like this. [report] was enough far an interview, .| probabl
étnt oan,nveg atron eavo%p P nhny ossr[)lal tjactors thrsBTt ry
cou be norma sargrthat]shewu ave filed ereo {t and walted 0 see | ere
were other. complaints. ave done some Tollow up questioning of the

reporter defore deciding to do an |nt lew.

She said, " entrallyg ed on what's written in ereRort thﬁ]rs no distinction
b een ohserved avrorﬁ emeanrn s]cn ed.to the be a]vro][ e report 15 empty
serVﬁtrons and cafa. There arB no fac ers no ctual In rmatron In It that
te Is'you how to come to a reasonable conclusion. [ would have a million questions.
For example, she said that some of the behaviors entroned such as the chrI
tender odreésJ ou?d e meanrn fO ]( 8 ?rerae ve adgﬁss UP
U ntattn ute aqult at €S an children. es ds e}rvo]ul

ﬁar esr(]o t] ?
@ve wante to now more oar wae nature o”f e child's Inter ctron with her

0 You can i In almost an an exa
esarotJ ﬁr r\p 6 went do na chec warnrng srgnsar}? ogepen%ency Xaﬂ]rﬁ)os
everyone wou e codepen

Ms Ko aczs at aft neanng tae report fharm from M. ﬁrancrs notes, hia
recom erba] wou e 0" aqvise Infa eworkers that t elr note so
gfs]orr e vior dat er than the worker's or_ the [0 eporter’s conc ﬁrons a out

enavior,  She said, "I have seen reports with a lot more than this that werent
Investigated.

Vs, Kopacz. said, "[The report about the child is] .full owerfully loaded
conc,usrons pﬁt IS e Yoro[ qsoiery ohservi uons gsol dt erJrs no aat on WHC to%
G, e o Kt e e el §
tht?p fl rar re/port ehe ow want Yhe reporter to ;P IB?us is why fet that the

child's be avror was seductive.

k.. Kopac so a| that Ms, Francis' report 8onta|ned %ts of | argon but ng
st M et i e R e inet, e og
be[havrorngxrlhworker shomg 9 ’ﬂ IS my Impression that Qﬂ Jntshe Impression Is
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baseg upon. .. .." The orker should clearly differentiate the source of the report, such
erreport of the mother. .

. However, Ms. K ac adoed "Often, trrre decision to rthstr ate. 1 a hased on fo
Jsuu derr?elr\r/teca Eressrons rat er than factual data. There isa place In [su ecision for

0 an inves or also read the report. of har to Stephe
Emerson, gocrn]%jorﬂer 1V, § rai |n Center, %D rarr%s”)th mer oan
j to trarn ca ewor ers ona nca/ rc? and roce ure. eresa ottere
% at re or oul é% §

someone tot kto echrlﬁ eﬁause 0
S| m&) us tat \Was eno or exam Ie fhe a
calle use ren stuiy Ina tro

g Sal the ort con arne? aggﬁll?o]ntgo

ags or S€ e Cited, 10/ >?am (s { common 'J] Mes In SGXU& e are that

ar nt shast e child with that care rvrdesarec an requent
3 |s opinion tere or dnot sound Inor rnate esar
eg tron thrsr taI’on ﬁ texf may not res i nervrew |
Wasthe nLmber and the overa avor healega ons i Justr s ConCe

He sarq that even }f an investigation |s are toward  sexual du but S th
%sult of g ne eeﬁ report, for u&ztanﬁe e has rt est t0 asktec out sexa
abuse In.the mifial irfterview. edsnsar a he oun ertech %
reater the cﬁances thatt ere T wou eassrm] orr est gation. Hea ta
riaseol 15 repotr wou ant 10 no there had heen” other rePorts outt
saeyoraecha\g a SUpervisor| Is on the fence, assign. 1t is better to efron't esrde of

Did the interview)justify the emergency custody decision?

The only available evidence about what transpired in the_chid's interview
Frlgm the two Xcral workers Pho were present and thelr transcrrberJ notes In t?t E)\;g

CPS Manual Policy and P Irrifedure 225 Investr ation. Child/\Victim, rnclu es
urdelr es for sqcial workers to. follow when mtervrewr chrI ren ere are a
re ensiv rnte ern\g} \/9“' e nes( ICES ntrv w ?%r ra
Wes In IVIeW! oung use Vc fim with t 0
Ire, each asewor er acc m a re rvrce rlentation t roug drvrsron
|cres and procedures in the form o ase stu V qui eand test,

N therrfrrstm ths of hire, all child protective service workers receive what
is calle t#f trar our increments. ‘tvr tﬁeu auer said tﬁ \fvrst tehree Increments

relate to ¢ dsexua a se
The _frrstr crement, CORE Trar rn 100 lasts three days *S

1mours and

onsrstso %rret ofto rnc %Introduct lon to Sex

ect rum mrcs se, and [ndicators o exu use
esecon ment C R asstrve das hours

consrsts
a varle o to ICS rncludrng ara errstrcs 0 reW
ntervrew Strjg |es Their rarheeS s in

gy Bur |n

ntervre her rramrcs 0 % |cat or the
o ots by T, ST e
ngr tonn dp daters, plFhe rE#ecg

hts ah ts of A use ah Neg ect on
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[en ts of A use and Neglect on “the Development oOf

E} ﬁhool ﬁbrld Ee#ecThe Effects of Abuse and Ne%lrect on ?chool Age
olescents.

V. Fra crs told the o bu an |vestr ator sh had .conducte aguesle
mtervre ith |Idren prrortotec s Sesar rtrcrpated n FS
trainin eure the mtervrew and she had been Wrth out two and a half years
prior t0 this incident.

sFran IS sa ewenttjpthe mtervrﬁ E eutral 8? ectrve 1] dion't
kno if sexual a use nL?pen or not.” She sai ats e was celiberate nP q?t
t0,as 0yes and no" questio b eadrn%u]estronﬁ urrng e Interview.
oth r soclal \Ab//l%rklg resent In the room witn the chil ent during the mtervrew but
t00K Notes. rancis did not take any notes.

Francis. sardt t during the | |ew the child . "sh wed where she
touche'rYle orntrng catronsgu aerrb She aI ||ntedt artah of ?n ol
|ct re ofar rncrs sal atassoon ast hld!ﬂk/@ er therﬁ

e her |na rra H sto ed the mteB/rew right edr a crf sal
twn any questrons ecause sShe aidn't want the child to have
to escribe t erncr

Vs, Francis sarci that whe Jr Vs, Jewett (rtrn her notes of the m reschoo(!
tervrew she mistaken Anse ed the word, "accl enta vt/ ecause fhe chr dnt sal
btat tbe touc mg 35 actjdental until the secon |ntervre the one with Trooper Asberry.

rancls e noticed the error when she read Ms. Jewett's transcription, S0 she
crossed out the maccurate Wor P]rtrahe the change, and the two soclal workers made a
separate memorandum explaining the change.

ﬁra crss id she doesn' Elemember What vbﬁg\rjgne:{wrth Ms, Jewett's or ginal

5,
R}fste?:ra\r’r’\\/lchrIscse’v?S It Was ﬁ\u%Sa Méereer Sr())ra\é\tlrreteerto(rgwrrte not 3 %rt eﬁle %g i!cttwaos rTrﬁrt
uncommon r)ancrs sarﬂ ﬂaot keep the OE rawing she tsed during t

Interview in the file because the child had made'no marks upon It

NE Jewett said that alt ou%b she has a bachelor's degree in sob lal work and had
een.wor megrI obs conneﬁ? Wi socl)al services since 1986, the chf? Interview u\/(ag

er first e ewrth chilg protection because she had on jep ed, wit
Eor about ourFq revous §ehad no y?t ?rad SOEEtarn rbut ha
Levreweﬂ at\/ls e went WI'[Q rancrst serve the |ntervre as part 0
er on-the-job trarnrng rancls asked her to take notes.

s Jew tt rem mberst at |nte ookiba%e ki do lke a. , . cloak
r00 eex Hgs tg r \r now'h erence Rrveen
od, touc angq jtou te faat dte In truth an &

5. ewtsar chil |dhe adt ed her rrvte i c
hseems e Sne iraves somet h| %greallg p%r Her nga
that,” or sometni aq She was not Pdpe 8“0@(] interview a % She Was rea
You know, just talking matter-of-factly, and cidn't seem upset at all.”

e L R S S

Wt it et tﬂatswﬁat e s, st s el
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Ms. Jewett remembers takn notes on a ROC form during the interview, She
memher %)rn the notes over, ’s that they wouldcbe readaul W ghe said she Is sure
eorrgrna tes’ were thrown away.

Ms. Jewett alsq rem bers Wntrn ace ental nerror on other transcribe
notswhrch ﬁgr (f ﬁed é | re embe that gﬁ] (1
(Sesw she Was ta kr to EIsre ran]crs te Iaso to knotes wh%
echr \Was { |ng etr oper now W 8s takrn totetroopers 3
enta nd then utt at Inon t rong et ecause as It tumne

out ntnee 0 take notes whens e talked to the trooper tall.

Jewett said she ed N addendum to the file explaining the error on the
C rather than si qy rewiting the notes accurately%ecausepWerr?aJ already given It
the P.OC containing the error to he troopers.”

Ms Jewett said that the troo rrntervrew a 'longer” tt]an Ms. Francis', She

You know you. ontwa}ntI g] them Lthg chw’fanne £ss ¥ rnce it Was knogvn
tatétft]eryoutal he ¢ ensmedo tota 0 the he
e h‘“tr'”te T T e . "“?eat'a“iess h In ttﬁi
a%rYt things. A lot o l¥|ds—lguess not gt em —Dut now, that Kind of stan

Concern\rlgethe \ntervrew th Trooper \sb r% Ms ewett said, "I remember him

emonst {in c at Was etermrne
ap#]e edaa %]Aﬂ sth ands on hottom.

Ve
gv 8d het U ‘<e\r(r Z‘%
rr remem er hrmd monstratrn that to er, and she was say'.q
uknow Ike

IsDFYS uf rcentl cco atl))le orwhattrans re in rnd Hn erviews with children dﬁ
who aret ESP rreo 0 ch s invest atron houl db ge recordorvr €0
t]aéaersrnrtra tervielvs vvrthc drenw 0 are Intervioved as the result of reports of

Ms.. Kacyon f(ard that there is no office oI|c¥ about Whether to keep a social
E% rrTr]rna orking. notes. In the. file or to throw them away arter they are rewritten
s Sesar that It IS routine to throwt em away.

After Mr. onsulted ttorne about the incident con ernrn the chil
M]g Ka %/on f rware co etter rom that athor 18y torn ener
office nchorage by, f e tran mrttaI on Marc . ewote on
if ns[)nrtta cover Sheet, rJeconE etrn foueroou entation of qur |nvest| attr
e orwar | Og% ulle Gar or rts vrew en. the o sman
mvsrg tora% W Hrmentatron was .bein comP eted t that time, Ms. Kacyon
I"think Isrewas completing her nvestigation. Writing up er Investigation."

ﬁen e ombudsman in str%tor gornte th that the facsimile was dated Imost
three weeks ajter the Incigent acyon said she remem ers remrndrn e N ({ar}ors

sev fimes" that sne needed to get’her Investigation wrjtten U
?irr ncIS Was ?sot r‘rcen%% {? (T rnt %?Fce an hd rPther responsrbrlrtres
then when the office was also sho That Wast e reason,” she said.

CPS. Policy and Pracedure Manual, Section 15 deals with "case. recording."
states in pertinent Part that the "purpose and Intent” of proper record keeping IS to ovrd
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"a clear account of fhe need for service and the Divjsions' response.”  Proper record
58& |enrg ﬂ userve sj to megt tﬁ f)rvrsronas responsibility to be gccountabr e for services

The mar} ual provrdesr "The ase (flrs the basic: tool requrred 0 prerf re and
resent acase or court he er s ou rem mber that eve case of ¢ ablfse
E orn &t has the potential 0 om to court. omplete andp per recor scanaso
ean B se In awsurts aga stt e agen yand/or e policy s.for C
recor lng ei Intained on t e Redp Contact sheets othing In 1 e
manua g{ess ether the ord notes, are' to e orl rnaI notes. Or notes
transcribed from original notes. ot ing |nt manual addresses kee Ing original notes.

CPS 15 Case Recording, provides in pertinent part;

d  The record should be specific on who, what, when, where, why and

how
Examples:
A \g/o] |save]%ﬁrrsqt utaerr]gr? boy." Frightened how? About

B. "He Wgs abusive to his child." Abusive how, when, to what

C "M N sags shtmrr]r r]o longer cope.” Says to whom? No

longer cope w
D. her mother h ication problem.” A
\A/E%uanqgatreornno?ob%ma\y\ﬁtﬁ whom? Communicaing

G. Sub,gcgve Worgs such. as “the house was filthy" should be
avoide escriptive observation sucn as” "dirt drshes
re Ied a rteco ntei andt le, there werg severa
drr% thing on t o nd there were old scraps

e oor roug outt |tchen and living room.

Assrst tProfesso Ko{oacz said, "One of the purposes of notes is to be able.to
substantiate t ereasons or intervention.”  She said"It is common for social seryice
gencre t0 destr |aq daah n%tes because Othe[wise, such notes can pe su poer]ae In
t OWever, s es (eve[s ou 3pproprrate 0. say fhat O[ ng)na noteé
shoudbe kept un acaser cIose she, said, " In"my opinion, |twu € 3000
|dea to keg orrgrna crrtrca otes inat and n a rote tive se |n Wer

taping an Intervjew, | would keep my original notes, ea ons of a counarlr se
potegtron and tor dorngagoog gb yImr t want o' Ioo ac at my origina notgl

d why DFYS does not aydio record it i tervre ith chilgren as do
the Alas\ﬁ/h %tatekg'rooap s, K/I t\?euebauer sarg It as Deen rscr,r se W within tﬂe agency
Hawever, he said that one reason against stich recording Is "the Interview process s
Intimidating enough
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Jewett, remembers tht the tape recoder was Iocateéi on th defh durlp]
Tr00 er ber mterwew dtat Its B[snce 0 no feem 0 |strattef

said see W It WO \% p-oblem to record socia Jkers
nterwews 3|m|t aa%g ﬁoe s, Idon’t see how it would be a problem, and it would be a

ot easler than tes.

acyon said th reh been som discussion” about taping initial
nterwews Wﬁ] e/hlldreqti1 4 een som re uct nce to do tﬁ hi) %g F
avdng alrg nte IVISIon. know@w ﬁ]the police l% etramm
A A dwztergt 0 e SR, 6 el e e .n%’rrv@&vtaa K
It was s dlntﬁe our’ja 8 ﬁ\/ls Kaac on said {hat sﬁe% E)eeﬁ tola that " trammg IS an
ISsue. "You now ifferent atto ney representl so very time Weg ane
att rp%terﬁ ad ren(s opinion 100 . fPeen to attereycan be some lega
problerns wit Ttapln and ["ejust been given different explanatlons

Appendix (}ﬁ to the CP% mang cerns lnterwewmegS ehchn uesf rlncest cases
hen int |ew1nﬁ eV|ct|m aoe 8 of that sectlon Prowd ent |nerV|e
ma es a tran t| In the merwe from enera uest(% 0 more irect %JQ t|

IS some %erlngdvo or 'S that person In your family,” the |nterV|e

taped)." |EMPNASIS d

é t}] srecond session of the Ei Htee

House |II which would have re ture ICI

[e alleged {0 ve been abused or ne ected e vide (ﬁ? eblls rme sp HSO[WF

el;?]restentatlﬁe elanne%e es and sg sore epresentat eGene erriault
uced t

o |ntr éuce§ a. g(tJmOPan roug" Qgrr]gt%n%lhue%

laska Le slature fail edt consider
oﬁ h swlt ch| dren who

enato |ke [er o ort\ﬁlaioi]tro

or ing_to Re resentative James' aide ttin "died" e House

mar E{‘wqhmmlgee thellrtco Ittee towmh |twsre erred: SB 323 led In the
enate palth, Education & Soclal Services Committee.

ot toId the ombuds n investigatar, " thouaht this bill would be easy to

et throush ﬁ( enmeswe épln ar% ab t|tg She co tlnu qed neve
een an | ot mce s,sta CE, the. roun ense an
what. It ou t] renw owere rea e sal aFf (fly
at It "Got complete res| 8 e from a st enmes twoul ave e

e said the resistance ng ude cmmentst at taping |n|t|a Interviews wou e an
Invasion of the privacy of the children at Issug.

DFYS the reasons. it opposed HB 350 in its bill analysis for the Office of
the Governor. &Ff] B}II anay3|ss said mpertsinent part; y

Il woul D deptape all int ith
chl\%irgh (I)#Cg t eq%?ﬂr%z ofe natrltrp?ﬁttert\(/)le\\f\lls c? arigt %calg]relmﬁws I

e0

the De artm 00 taln cameras and. hire additiona st#
gigwn the requirement thataﬁ te |ews be videota 3 ,n

InVesti atlo(bs Wﬁhe comﬁ [E ases, more th

one nterw IS._congljcte
Interviews that Tomprise

P hus this oiff would r methFat
Ches mvestlgaHons would Wave to %% vEdeotape

Inteyviews with children oceur in schools, hospitals,. the homes of friends,
or the chll(}?/enhs Homes gﬁey may% conducted'in tehe same Setting as

C
a(§1‘ore tﬂ Investigation . |s
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i)ther children or adults WEO ma vY he LrJhJ set by the rPr%ceedr nas. . The
lgrstrcs of.arranging to take a deoca era aton these Interviews
en sometimes the are arra ed 8ns ort or no ntice, wo |d complic [e
h(v stigations. considerab ddition, tact., sens rvrgy gorgr era
skill are require onte t of Interviewers | (p% de ¥
e ect Investigations re ore, It w uI e unre rs
IntErviewer to srmu[tane r¥ gond ct the interview an
eedrn neea:(%re) eed to eavar auwe to operate t ecrneras

ey Wou trcr te In Ine process wrt sensitivi
anr} X)tectron tot echrdsanri amr )93 confl ehjt y

Social. Workers and oIrce oﬁrcers are rntrmrﬂatrn to children when
Investiations are ern§ con te ameras Wi h r[)roce S even
ore mtymidatin are ct se mﬂ% dren 0 reguse to

ISCUSS ahmse ot Heole twhr f timate Investigat
tﬁg threatenin ature% Ee Vi eotaprng j] lﬁ?t
S

wax é gate

odel o 1Ces with one-way. Mirrors (an hidden cameras [re OfTice.
OWeVer, { e osts of renovation would also be § Ir nIficant. fion, 10
remove a child to an office ra mtervrew would require the VISIon to

S e G el s, | O B

0

%th% r.solytions mi Ifrtbtter dress the concerns raised by the sg)?(nsor of
this b rrnrn po ceo ICers an o mvestrgatrn% social warkers are

mportant eeme s . ntervrew? (s lp Ice a%e (fres cgn duct with
aII ged perpetrators are, to our knowledge, routinely audiotape

This bill could have some negative.unintended conse uences One Is that
chlr\?ren coug be at. ris nfe?nt [VIEWS \vere dC ?X lr]e 0 Iae of, or
tral that chi'dren be

malfunctioning, ment IS offen esse
Htervreweg qur%m as possrb‘e 0 take appropriate action to protect

Another co cern I that PFYS woul have rntarn chain of evrdence
§éadp Int rvrew It Were t? euse aw enforcemen ﬂ‘h
FYS does r}ot a]vet e sta facr ties or expertise tq ajeauatc FC

S AT T Al
used b%/ tSe r? fenseema%g grroesaesontetg rgrop thee tr?aes a?togenﬁ 4 taprna col

KathﬁlTrbbresHEF:%g S craiW Servrc%s Progr Officer in Juneau, sarg that in sarte

of its oppaosition 1o ISion ag g cy agarnst tape réco An or video
recorrI*J |n|trﬂ inervie va]r ren £ 15 a recommended practice In
sexal atiuse allegations, but there 1s no policy to 050."

She said that a enc workers need room to appl etion. about whether
ecord an Interview, gﬂ rtant reason t?re aﬂenrcsﬁl 0 IDIOQledd \-Ig &FE rsB fause | wou8
ave r{urr% videot rn? Interviews ah ﬁ ﬁtron of professionals would have
een P e said that nma repor] arm which lead to’ Interviews Ildren,

sexual abuse. However, even repons o neg ect are

the a egatron 0es not Involv
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agﬂggle of provoking interviews which might lead to disclosures by the child of sexual

her states also have resisted, tapina interviews at the initial, stages. Mr. \Winters
thh Cé v\/as Ington EardE \t fnat In \?i/agnrngt? \/\/a have ) orr? %qudeo and audio

% hrtra Interviews witn children like. the pa e, sald fhere Were ?marn
asos ort grenc¥ pq(rtron rsﬁ_lhavr aP sron Q tages selt<s U rfneb
re ur rement tor 8 dkeeping. cte this record keeping Wou e
zﬁl st[]atrvexbur ensome or reas ns 0 c { sace ﬁn security. ecoh]d he said that

attﬁrn ey eneral's office. decided that the ex st taPes set the

stage ense nﬁsw Ich "avol ere ISSUe, |sw ether 0 nottere

was abuse. H ﬁrcated at potential questions by defénse attorne about Inferviewin
C%C%P ﬂue an Hrasrng or er?e contactoI e‘open i agency up to Aitional elemerts o

, However, he sad that ersor)fa he has aIwaXs een in favo r of tapi n(g mrtrat
rvrews éor’t\% Or reas %WCX account brltg but for the protection o
dren He sai trnfrequenty ac cants a |rst Closure.”

P/tr Winters. sarﬂ aftWashrn ton ca eworkef
notes .of Interviews in their Tiles Acsewor er uslua g{( will trar&s e a narrative 0
Interview Into thelr computer and may not necessarily take notes during an interview.

Ssan the. Erntake screener fons Itedb he ombudsman investigator,
said tha] 0N socra ﬁrs wark so closely with Taw norcementt ata oliceperson
would 3 een present aé Initial. interview. However, t ﬁe O‘nrtral Intenviews are no(t
arPe] rdled. usan 3 that In reeqon IB erviews with children a[g not Videota
f (ater a_court ecr es th'grerls %asona e cause” fo take a chila into protec ve
custo rt/ e continued, eqp% ave o trust w re oing our jobs reﬁ
3 q tabilit ISt Interviews ne sald fhat casle orkers have'no mofive to miake u
Isclosures o sexua abuse, and that they are neutra ODSErvers.

t#s ses vellow pads on which to record her orrgr}] r(tjotﬁs from.interviews. She
then transters the notes as a narrative to agency Torms, and shreds her original notes.

M hat th th
iy P TS P D e e
protect the amily and providing safety orc dren."

are, not re ul)red to keeP orrg Hal

al more SSI nals are he Irst.In ervrew Wlt

h
érrldsisecrsrﬂlcal and shoul onin be one n¥ everxs Rg L% atp trcu ar
qr or S Wit Mﬁ ren %enote e

She. arﬂ that inac |Id rotectr n case, "the on a>?( wa to revewacase IS t0 tape
he said, 'It.IS S0 easgl %sug est and reirtforce th
redports alleging sexudl abus attles between separatrng

e becoming commont'in cust

gp 0z said th t a video taﬁ]e IS g)muc&better sour e or revre than an audio
tage She sal tat rese rrh mdlAcates g% a‘f sondt
visual or non-v at whenever there IS a con |ctthe eenv i %)a

e S e e e

%% nothing, cover the entire room. € Conciu ut aualio taping IS better
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%ulﬁ the child's regchool teacher have been present during the child's intervie>v
with the social workers:

AS 47.17.027 provides in pertinent part;
If(]he dep tment... rovrd% written certrfrcatron 0 t]hec%h

$ school
e R
Iterylewe Hﬁ recervrn ?ermrssron (0 [ ﬁ
o) QI S T TG A e A T (Eaer‘#hﬁéé
@a n P % gofthe scﬂoo 0 |craI vvrvill Interfere with ghe vestigation,

he coullglrox Ileﬂedbthat the so lal w rkers never to IE) hrgs pre hool teacher that

e reaent erntervre casM em[ttarn a copy
a form ocument sré)ne XK/h Frr]ancrs whr%was Iven to Ms. h)tﬁ
case or[;ers arriye estho e name oft {e choo| rs handwrrtten rna la

(
o e e e LG

f rnte vrew £ssa
ete mrneweﬁ rabuseor ect has occurre neselr) r]fe reags, nteognro f
jvision, t resence o strrct representative. Wi hot e’ deriment ?
f] lew. h assa ded. at entence Wwas not modified by Ms. Francis to clarl

ther or ?é rvrsron ade a decision a outteproprreyo a teacher's presenc
durrng the child's Interview.

Ms. Miller told th o budsman investigator that when the two social Worker
came rn the pres ooI (a){ onfnh Yn ergflew Rﬁ Ib t L okdp nd acte
uncom ortah rll%rsar hat she, newNIs Fr rs an fater hou Francrs
ort eerthr ecauese was com|q arnt

hﬁfﬁ”ﬂ”@crfh.dﬁt 1 hrrkée Ll i i ﬁdl 'T%aar}“é

f
at the soclal Wi % are ts own' or ca
her ume R/B Rﬁ erto 5 t(hem thats ad noto ed beh |or hat
Vs, Miller saj

he sked the soc al workers, rfI eede to e with them Whe
theg talked 0 theclvf:d§ esahdo eo Wor£ers dri ern ervr ﬁ
eprrvae IIers attescra workers did not | ornt out]to attere
was a.statute WhICh sard e teac erﬁoud e at. ernte lew unless there was a
determination the teacher’s presence would Interfere with nvestigation.

V. Mrler saiq that h§ rssrr 0f whet erateagher shoulld be %reﬁent dtg % FYS

tervrewsh e%n % since the child's intenview,  Cathlcen g/

ormer pr sc r es| ent who 1S aloa attorr& Wit Aas ake al Servrcsrn
Bethel, 't o dsman invest atortatseun stoo hla wae some
Ba Secrhg(t) er t at was an agreement wit anot er schoo drstrrc not our

Ehe schrl)vlf Fr(incrs file notes state fhaﬁ she discussed Wltm Pr?r chrld]shteearc]EteerSthgf ggtt %H%"t
8yse the S
J etore the Interview

10 eXing Olstrn ﬁ)rotoco [rntervrewrn
p0 protog It el el tatt € caspuriers contactt
ep%emf\/l ot M. Ezancis nom Jewett's notes
i rca]t iat % e them permission o rntervrew the child when he arrived at the
preschool prior to the’ Interview.
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AIetter from ssrst t]A éfrne General JuIre zant daed arch Z%elg%tto

XS atorneX ent rese &%sc with roper
ertrfrcatron fo | tervrevY] hr rn cat However that tat te
snot mandate.a sc Oﬁ (sj t ur qthe interview." tt went
ore the Interview with the c d was oh tS were infor

N
9ave his erIn ﬁmn for the mtervrew to ta% 0,ulace ?t { point, basectn on t?tn
permrss on, a school official’s presence was not needed to conductt e Investigation.”

s the Bethel DF Y5 office fo0 aggressive in taking emergency custody or conductin
sexual agusemvestrgatrons & g eMErgency custody !

Mr. X O[alleiged that a secr tar Bet el J F%(Da Curda(told him that In the 2
Xﬁ perro Pti or t? IS com am eBe eI % Ice ta0k nUMerous. emergenc

cst l6s, J e custo |es were or bP/ e court In the same i 10
S Indica S mus eam 00 man eme custo crns
This Indlicat tbt t

e reasoned that | the emergency cust actron w erea g(ssarg more
urther, to tﬁe court ordereg gtagey ané (hey court wou SUppo t ction.
Under CINA stﬁ ]}900 DFYS tak

u(ses al AS 4710142 ar}%t AS
emergency custody of ¢ bren 'upon discovering" that 3 child een seu use
or 1I5"In Imminent ‘and su stantraI anger of bemn sexua use thec é)a ent.
owever, those e eru ncy Cus dp es ma¥ nevel be scrutinized In court rocee
han hec
ér In nee
ﬂ IS assume

t] e fvr es this must be done within
ere %rfea report’ {rsvrI ﬁseegourt Wit
tﬂe cffild was ta tﬁ?n Into emergency custorJ1

ma%wm
within 12 hours th a% r}/r\n,\%st
lease of custody, explainirig

In this & Ids ase a ri t” asf gwrthth ourt in the form of an affidavit o
EIsreFanch havrtI tere ort of harm was gletermine
mv% Wheé Was ]%USSUOH? e Alaska State Jo% rs. The afficavit was
dated March about 10days after the emergency custody Was termmated

ot tat it 'r“%rg o thrau o i

¥ #he%a‘%%mhre & petton wih 18 Gout ehﬁé” hat (e ol ts°apE§
1o Eergen custoé%r
ours of re

e eﬁmro amr entere Frvrces Rromotes a
reluc ance of soclal Workers not to ta term cu h % ren When It can he
avol eI Instead, so |11 worke tte urn ch to thelr parents as soon &
possible, or to place children Wrt ose amryre ations.

Mr. Neubauer. said he suspects that ost often, emergency custody actions are
taken, then droE Wrthqutac?urp Fearm ﬁnﬁocreﬁ wor ergJ R]e cerve cthdren to eat
rlrk hut rt)aret n voluntari ey allow their chi th tRI a relative temporaril

fsrtua lon W(i not requir |acourt etition.  Mr. Neu au rsard this srienarro would
r}rbe ﬂartrcu ar f&‘% e er% thereafr en many relatives. In e
th rda ou ethtt e out o the omeoh] tmorarrI
ud omewentesrua ont Ce
IS as ‘open. rntake whic be m orma

or a, wee t] oandte WO
é)rker wau eé]ard
momtore which would not require court participation.

To explore Mr. X5 allegation  th eth DFYS takes t an(y emer
cusfodies, the om &%s Investivator Ioo tatrs ICS.. FYS fices %%g
therrstatrstrcs on acom uterrze a base ose statistics mdrcate or
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that he Bethel |strrct had mtakes for famrlr s aIIe varrous rms includi n

sexua abuse ne ect a san ehta those ilies, 50ha childre ta
eme c ust LLS tn] rc ht Barrow Eta es for 6Pa

\f)\gFCT ome(hc’ Chl ren aken Into, %2}4 CUS tt/en a%R é)ggtat?[&m%

am |es takes |nvo elr chl
ercent tzebue,

aml Igs hha(ri rr?t er eéivfcu tr(e) hag E %pr le?htoe ergenc tor? anprox
ercent). Accor a{n etnel 0 |ce neither Ph yhr estyn%rJO ph in ?(
?Ptua néagree as)f emergenc custody actions per Intake among t e fou presumaby similar

%FYS tistics mdrcff that tatewide |n 3 there were 22 referra§ for
sexua 4

se amounte erc nt 0 es of reports of harm
U S A o et 08

In FY93, Bethel inyestigate exuaI e referrals, or 425 percent
Barr W mvestraqat de % P 58 F Use re rals< g%s Ir)ercent Nome |Pve|[s)tr ate
35 sexu referra er percent.  Kofzebue invest ated
a user errals, or rcent These's at trc inqicate that co pae wrth ree
ot er 0 |ceé the % |%e§tr ate owest percen e o It sexu use
re erraIs and far fewer than the reent |hvest|gated statewr

sz e investi ated sexual . abuse re er In Bethel, fr e Rgrcent ere Jour]d
Invalid, 4 gs ercent were fou nc%[t Irmed. In

ercent ere UbS antia

Barrow 10 percent Were oun Igf ercen re SUbSt |at(1 ercent
re UHCOH m 0me, erce Were IﬂV& ercen

SU stantlateq an % percent Were uhconfi me OtZQ UE, ercent were oun
ﬁ%ﬂtl €q an ercent were uncon rrmed qg Wide, sIX Percent were_foun

Invall ercent were found. upsupst . gerce £ were unconfirme

ntiate
These statrstr% Pdrcate that etheP socraﬂ WorEers cond fewest substantiated
allegations In the tour areas.

ANALYSIS AND PROPOSED FINDLNGS

believes es workers, embarked on therrrnvestr% tlon as dsumrn g,that h
was IIt ausr 1S I-Cl e helieves tnrs atti D[ude Was unfair and was, directe
pers a arnst e stat t at |t |s IS un erst]an that eve{r Rohce nee
g ? se" fo obtiun a Search warrant. P Hf e sald, practic ldence
| aﬁ FP y needed to Taunch an investigation for child abuse an so Interfere in a ramily’s

DIV

und S

NoB f the three social vlr\/%rkg rnvolvet(i] In this mcrdth kngw Mr. X more than

ryrsté]grlrse (hat it acggrtt]asfalo ekl the child IR thrvre\rv

oo er Improper place, it
)(]Nsplbee ccrdenta an Icated that n eoapthe |[s)o WOrkers

s EP\AEIS re ln\é(sugaé%%% it everthers hel?ﬂ(?ep%%v%ncﬁﬁg

Iyscral rtre e dp?]rt more
%% IS requrre to Investigate each report of har as much as “necessary” o protect the

For thle ost pan, the wor srr[tthrs case follrfwed roFe%ure Afier she took the
telephone cal e Teporter, rancis properly consulted her inta esupervrsor
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on who decided the_ allegations arranted an inyestigation. She assigned the
mvestl on to V. Fant; ecag B atlons were aseg onq)ehawor? ﬁﬁqlcators

serve SGXU& e reBort Was gIven %pl(/lorl hough

agies WOU ar ua dVve .ass the report a priority Weu el g g

PR iy Oa’;t. e o B
aftety?we report Whlm IS |th|n proce ra? timelines.

Lhe rima |ssue [ XS ers ective are: 1) did the initial re oL)t ob
justi terwe tEe dnerw W [ustify th eme(ﬁena/ uso

emp ee are vestedb Wit ISCr tlon 0 make t cult eC| ns.

se (5 rrelbu mbudsman ust etermine whether an abuse of t toeeurre

ISCretio
man 0|IC rocedures manual states that to ma eaL Hlng buse of
scret|ont eeV| usts ow that, In the exercise of Its judgment, the agency:

(A) did not proceed according to law;

(B) based its decision on an erroneous choice of standards or principles;
(C) based its decision on consicerations not supported by evidence;

(D) hased its decision on considerations that are not relevant; or

8 madeade Ision é IS Clea rIXc ntrary to the reasonable inferences or
uctions to e made romt Vidence.

The Decision to Assngn and Interview

ile the re or fhar was. primarily cqnclusor nature rather than factual, it
dmv 033| pr 'Eorc |%IrBuseaslndmatea/ a[ﬁ \?g] ual summa

S el i fo (e
t d wore S ae grownsa I id, "Dont ook rett mase uctlve
Ewnar:ﬁro r %Oco ze % tg as el antasy™ or somtlest c(astE% usual sexua
0e 1o SP& Y)Vutt% inference drawn by D

S|m|Ia d]y the fact that t?e reporter salel the child " ates boys t(f the Pomt of
e i K i o it e °”%ﬁﬁ’ U
E B i j Ia%use pé\ﬁ/t_}ethgr tﬁ ortedgfl\]/%

careta ers reguep Xcan €asign 0 ongomq SEXU
caretakers Over years was ‘accurate™or f's0, constitutes requent Cfanges, are

Separate questions.

a. result, the decision to asN|gn the report of harm and condluct the ratervl W
s clearly in accor anﬁe with Ia r were the standards or principles applied or the
|n erences drawn from the eV|dence clearly erroneous.

owever, the most reasonable inferences are onl agood as the eV|den fro
whi CP { eP/ are ‘drawn.  Likewise, c rrect standards a r faa]l ty facts yle
e C jee that v‘Jylelt that

results. At the extreme, | aregé) ﬁf SJI{”H% qs Were al there witho é

g %USG WaS 0CCurting, or §
?')f(erlng supporting ?&C’[S conc US?O% hat dn a USe mvestlga lon was warranted WOU

other |nte Eregat Oni arebﬂe

le an maX even
YS IS plausi g

and supported by agency
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not b? %B orhed br{)thee den&e Put anotherv\@/ the fact that beh voraI drcators of
sexua a een alleged does not mean that the existence of t ern cators was
Bupf ? X ?evant evi ene .0r that contrary evidence can be ignored. The same can
aid Tor red flags of mental injury.
As a result, analysis must stil] determine whether DFYS’ conclusion that inglicators
of abuse were Pesentyz 5 %onsro’eratrons e erenced In 8m% dcsman stanéar ss
supported by evicence

V. FrancrsI Intake ges rgemorralrzrn he re ort of harm do not conform to the
case, recording po rc?/ at equirin gvhere , and how
Specifics In tre ‘record. ﬁ moS g rancr no es scribe epqrﬁers
conclusjons anout ‘re chilg s a %g bhavror rather t an the ghﬁ)lrror rtsel ?
%oncu lons were filtered through” the reporter's Imagination and Ms. Francis’ menta

ranslation.

The mtefke notes Ireft unanszered fundamental questions about the basis for the
reporter’s conclusions. For example

what behavior indicated ritat the child was "seductive?"

Here did the stra gless gown come from and what was the context in
Ich It was worn’

what "sexual things" was the child “interested" in?

h hink it ive that Mr. X "[had] hi
W%r?r“\jrv een rﬁé)grggrg r\rlrvorrkguggestrvet at Mr. X "[had] his daughter

how did the child indicate hatred of boys?

n What,)context did Mr. X call his children “stupid?” who else was
present’

who were the alleged five different day care providers?

If Ms. Francis did eLcrt mﬁre specrfi) acts from the reporter, she could not remember
he? when she spoke with the” ombudsman  Investigator and” her case notes were not

pful.
o S PO (o, W e PV S 2

arm sborderlrne an in specific factual’ observations whi
Back up tﬁe Jargon Used onglrre rntake not eg P

Further rtr drsturbrn aﬁco atera| contacts were not used. i[r the decision

makrn e5ﬁ '%&f éﬁﬁe%l co ateral contacts prior to the dnrtra Interview are
? er% d % buse Agreement and were name rrr ortant sﬂeps

E) t of spart;fcularr eport.0 y Washington and Oregon caseworkers as we

y an assistant professor of socia Wor

"collateral. contacts" in fact occurred and could have been considered in
deciding wﬁ ether to assign the report o?%arm or go aﬁead wrt!r the Interview.
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rst, Mr. Herringshaw, aDFYSe ee, knew the X fa |I na ersonl asrs
a OI\(rjvhlajtS hgr rrr]%%lta : ttethee grrrtnISh(r)j na%c cheﬁFed Ortj tthcurtrne hrse% @%?vlttron rh
?errfc)rreerr Wwere not timid an that V. wa not the browgeatena person” hintec! at by the

However, Kacyon, the a decrso -maker, .was not aware of
ernngshaws orma!on because rgfl%%/ran M nof menti n It to (her fhe fact

thet the regort was asigned & prior owst oy dd o regtard it as
ren Erancrs shou acyog ortunity "t use
erri as aW's information” 0 provo it er Inquiry before she made“a decision b

INnvestigate.

Eyen absent that infor atrnn iven the or erIr nature of the rn]atron and
ggeste ﬁ%enc Procedure ac;g r] ar ua X have Instructe W [ancis 10
rnves%(atron re oteraswellasother collateral cOntacts prior to assigning the report for

. The second collateral contact Was wrth éhe chrlg] reschool teacher aé the tim (eof
tn e jnterview. However, she was not cor] acted unfyf t vestr ator§ arrive to con
tfrntervrew Nev Less the teacher also cogtra rgt the {glp rte SOBF ations.
tald casewo kerst tt Jarent did not Plh own the ¢ Was soci |

Ine, a at she '(?QO Seem to Ve Ie}m Iatb to maec rI ren Presurna
shewou have | rovre esae ormation g rlor t
edecrsront vestr ate.  Bot co atera ontacts

repor rancrs uld have conveyed them. to
regonsrder the rnvestrgatron decision even%t that point.

hI (fPS 2.2.3 states that an investigation "requires" gface to face contacé
with thec ta 0 staes, . an excegtrons to The. minimu stan ards require review

a proval by the supervisor."  This seems to | rcate at once a case IS assr ne or
vestrg tion, It IS nof necessarr an |rrever ror:ess aC o
[econs " her decision to Stnﬁ te a rnMYIrew the chi wt of
errr WS crgmm nts about t yan § comments that the child Was
sociall rrg  on target.

It. mvst he f]emembered that the .first question here s whether}te agenc
rnalppro Hate launched an (fchoo Inerview to (etermine whether abuse ha ?cc rred,
hterteagenc reache |naﬁp dprt)rr fe conc usrorﬁ aftfr Investigation. arv
|nvest| at|ve g eng nnot e requlre emonstrate ataleﬂatron are true be ean
hnvestr ation 1§ undertaken. Yet even Investigative effort % (Jrg IP eonreratron
rm tfose yn r| Vest] atrog a result, sor %mrnrmalt fTactual support for
unggrtg1 st ou e required before stepsw may Cause harm or embarrassment are

ontacted. b
£ss nerithe credibili th intake
acyon and Iowed her 10

Ie the re ortersrnrtéal allegations djd conclusoril rnvchepossrble indjc tors
of chil Ee they coptaingd few “Specyric facts %eppor Ing the . existence 0 ose
rnd ators ven those ew act WerR/lsre Ute rt/(ht Qbservers, inclu nng an. ag X
i and a current 36‘ re teac Kacyo cotion. -maker, Was rot
ngo tun toc Ik re rmatr nin makrng ecision to interview e
herse ave or ere urt er collateral contdcts.
fne
i

Although it is.a close call, the. con ns (behavior |ndr ators) cite
agency to ge# %la Its decision to mtervrew ﬁtll were not su |crentysur?porteg B?
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evidence. While thei ﬂ drd not bm its decrs non urele}rang % éfarled t0 consiger
FIS vant and materia f (ﬁr Ion aval E Aaaresu ﬁ mbyasman proposed to
i Xes gﬂeg “z%% d“ﬁé'on ) | repr[))rlt:o?harrlrjrse its discretion when It decided to thterview

77k Decision to Take Custody

io aIIe[%ed that the evigenc the craI WO ker found upon jnvesti atrrin
1‘dr(t)r\)/t/ ]tStI { er ency custoay thec dandtat IS, Case IS'a prime ex Be

esa loose cannon In general, Investigating to0 many sexta
abuse aIIegatrons an% taking emergency custody to eflrequéntp L y

The ombudsman i rnves tor com'oared DFYS atrstrcal info matron hout reporta
%f child se al a%rs% gr atlon areas om ar d t0 Kotzebue an

[TOW OIfICES e t% ﬁost conserva eas otenum ero exal dbuse
E%stﬁasa'c“tteﬁé' o e etumber idkes ‘tﬁsu et ies 8%.8&‘95 i
ug (r)es 6% tewerghtpof rtre evrdence rst at t B]eﬂ‘?e gttfrce IS not "out 0

COHUO
dite a'rteetht ¢ Staé'es i Cooamly o Oter DES (s s sn%te(f
lﬂars Hdl%&l’[eSE at tbere S 8EFC gtIOH EVEN among Some soora WOikaB fessiona
(% he US

ice IS nOt properly screening Tepons of sexual abuse, DFYg
statrstrcs refute the J legation. property gTep

owever Invest] Jegation raised an additional question: as a
Zma B, IS % eing eId sutql! \ agle? i ﬁs

account or Its actions In
ustody decisio XS Com Iarntriustr tes tﬁe ISsUes: does the DFY %aﬁ?r

broad é) 15
gs case” contain enou'vtt in ormat on so that the caseworﬁers actions are

i e g

FEVI ewa’?]

Mr. X beL \/ES tha] t because the aﬂenca/ es not r%utrnﬂ taﬁe record its initial
interviews th §I ep e emergency ctistody decisions based On those Interviews are
unreasonab y shielded from review.

AIthouqh the agency mi ttt)t argue that the state interest in l\Aarotectrn childre
overco €S an er st In acCoun (H) %ttgﬁrnrtrfa mtervrewAeveI . X.1as sfa%
gorn oint as supported by the the ombudsman Investigator faced in
ttempting to e ectrveyrevr w the di cretronary iston-making In this case;

. The. child's file rp]ot fcontarn orr% notes S0 nothing but otent ﬁrllg %lf-
servng testimony an a er—t t transcribed notes frﬁ]m tr%e % SDW %se refion
was CEHESI on (e%avarla ie as a review tool. %et YS's interest In

t| e child wou ainly overcome arents r t 10 nonrnterferenceb
E)IQ\? tMie agency action s ouﬁrt noly be 50 shie deg tr m scrutiny. y

The Degevgegt of Health and Social ServroeSf Bill Analysis for HB 350 gave
man ons Id not suggort vrdeotaprng Initia |nte lews.  Among these Were
man ressrn aolmrnstratrve enience examEI e agency does not want 1o
wor out trackin arns of orsorrn tape t 0es”not want éo trarn |ts
\(r)vth ers to use vide cfa era C)é oes twar(rjt e expense 0 e}oc

ther reason Included that ¢ rIdrenm e Intimidated by the camerg, an tat ense
lawyers woud have more to questron court cases | ta es exist. On the ot
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M. Tibbies told the ombudsman investigator that DFYS is not necessarily adverse to
taping some |n|t|aI Interviews, rBut amp? \%ants to retain discretion in t ?te mat%r

ocial. Worker ues |0ned the ogtbud an mvesttﬂator however, ettherSﬁ

that qud ota (\Jv a problem an mtg eea3|ertan note taking, or said t A

a Vdeotape oI est o reV|e a, Case. Winters even Sai thgtata e

|n|t Interview m tca turea ich mi ht ﬁtherW|se cante (1 ag

Chl ren fre uent| recant d asecon |nterv|ew even D f 0 (JQ an
procedure manual”provides t at Interviews concerntng Incest cases “should be ta

The OLnbttdsman finds that, as oI cg matter, administative %onventence does

ency accountad sensitjve area, From t er‘%tec Ve 0

not Justify
?fte ttvec prote lon; the aq%ume or Vi ot Ing, or at least audio ta n% initia
mtengews areas 0 eerI as those a% Inst it Further “a enc arqument that "tral

nin

wou xcessv Lt]ensome e aq (a 10 0r VICRO SCeNdtio 15 anonw cmﬁq

|st no ogtca en even It year olds rin recor |n evices and many famflies

rea&/ r ar% ere VI €0 an ge tec?r er?1 Ht ight_ have

I%l at no te g me likely cannqt be said ilarén of the
eV| eo cameras are admttte Y expensive, audiotape recorders are not

In this case, |fg he child's Hre ch%al ol teacher had beenrﬁresent dHng thB Interview,
at least some accounta ﬁ ey W?H js ﬁeen resent.  There would hdve been a non-
agency witness to wnat the child sai urtngt Interview.

PR T S i
[aNCIS S OU ave reg [€ hat a SC 00 Oﬁ\g %a\%t%eenthgetrﬁl;[ﬁg\r/&%

\tn less there Was som [eason a sc oo, lh sence Wou
nstead, the social wor ers actively excluded the teac

ssistant Attorney General Julie ant arﬂ/tlted that in a echntcallz le at Sense
Ms. Millers res nce was not_n ceSﬁary use ave rtor permissioft for tne
INerview. mbudsman ftn ether or not the ass stant attorne%/ eneral’s

Interpretation tt e statute Is correctt enc cedures were improper because the
teacher was to(fd she coug not attend WI ut n%iaé) pa: tba5|sforptﬁ excfusm j
ortant] chec

5. Miller had been t] alance upon ttae Caseworker’s
lle e |n estﬁator |d ltOt research

Hte S n%\tgc |pttguepr§:e@n}c]ﬁtvde rbmg 4 IOacr?d sent” language In
Ag 4?%8 7, the ppam language Is there ang1 Ettogltgrt\t/ave een one et? 1
The Omhudsman concludes that Franu fa|I re 10 include Mlllﬁr % a

witness o thg dtntervtew Was. an rror eerr [ Was fact that. th
caseworke[) Id nt memor aI|z |n erwew rort |na notes at transcribe
itotesc N euanh e IS, Clear. acs of t scase e.0. Ms. Jewett’s Insertion an
ater redaction ofthe word “acci ntay In her transcription.

Unfor unatej] due to this combination of circ mstanﬁes F]twas !(mpos%ble dn this
complaint Inaependenily to C[ewew the critical ISSl(J:F whether the workers abused their
discretion by taking the child into emergency custody.

Therefore, the Ombudsman proposed to find this portion of Mr. X’s allegation
Indeterminate,.
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Proposed Overall Finding

Under Ombudsman regplatrops eré e aIIe at portron t ereof 1S found
rndetermrnate and zi\notner is™found Just 31 %atron artra
JMSU ed. As a result, the Ombudsman proposed to fi partr Justifie eaI egatio

e Division of FamrI nd Youth ? rvices. abused rtsb drscrepon bp{
|d|r[rﬁto r(rj)t%rv arnantsch tiased ona p stantia rep
cuso an yterea er taking complainant's child into” emergency
PROPOSED RECOMMENDATIONS

The Ombud to.find part of this. allegation indeterminate because
ae‘no}/ rﬁreactrjg]esu S?%% p{tﬁ? OS?Fe a)troln] |Pr%a 0bIe rI)Sf aa gqulgtne Ir}nvestrgat‘rﬂon a.ph
butsman proposed the following’ recommeniations:

1% Casew rkers Sh(ﬁld never dispose of their original file notes, but should
retain thern as pan o the case file at Isse.

(rzgon DFYS should ar%ftapolrcaj?that mtg&vrﬁwswrth chilarep, urrr]% hich no

other are present ency employees terviewee(
recorolgg en osrbe Such Intervie y?ro ?d be videotaped, Fre agenc |8
consp t with the A

a State Troopers to learn how similar interviews are rgecorr/ted3 8 a
reqular practice of Bt agency.

@ The divisi nshould consult wrtththe Department f Law, in particular the
ssista ttorney enera 3] ned 8“ d then revi wwr 1 VIsion (pcral worﬁers
rneelrv I%V\I,égatron u der 17,027 1 ave a school official present auring schoo

DFYS oIrc ‘makers and trarners sh ulﬂ work to eher with . Bethel
caseworkers to ti ht uip xrstrn ocedures hﬁ[%et el office s at rep kee rng
d a avrsto thecurt re fi

1S accom hedt e 3/ apt orle te
screenin ecrs ons are soclal wor ers

crrt on w om {
contact re made aware orpaheerr rrgnts a/nd resp rlﬁres concerning ¢ Wd proteotron
AGENCY RESPONSE TO OMBUDSMAN'S PRELIMINARY REPORT

Under AS 24.55.180, "Before ano rnron r ecommendatron that s critical
fan a ency or person teom% dpsma s'naﬂl J’Q'(t“ 4

twrt ency Oﬁ erson,” This IS
one Ve th ch ortun to te eOmbu ce If the repga[
contarns rorso d rovr response [)WS est erncd In the
report. The agency espon IS pre rm ary report etter dated Apnil 28, 19%.

The. Commrsshoneb stated Afr evr wrn vegtr ative re ort It s .the
e artment a‘\ces t nogt) roprr te

eneral 0
et SR

ave .con dpche f research or made C0 at raI contacts re socra wor ers
Interviewed t
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However, the Gommissigner also wrote, “In general, we conglude that a thorpugh
getarledﬁvcyobée five Investi atr n aS cgnr!uctedg n other Worcf %e agencyrE du %
ISpute the facts found In the mansrnvestrgatron

Regardless of what the Om udsm N nd eaeér;J couldfrthera eo ustrfx

‘t ré’pt%s “ttt)%'ttsn% ncivichialized Teme e” he O mt’tkt{s ertated tto y efstt
amr Eac |scret|onar |sron e DFY socra Wore te
ut e must e on ItS .own merr ven IT the e c e ee WI
Ombudsman’ |n In this ¢ e f |ntervrew Wrt een
he o na n

conducted. repo rm ultimate etermined. |nvaI| vestr |on 1 not
ln 1 em)erateﬁ/a Use ?terr Iscretion. J

find that the social workers
Therefore,. because he aﬂen Mgc resiotrrt]sle oﬁerslarrto(thrng tr\]r\éhrcp grgaae
that t ep ﬁecrsron 0 mtenrrerF/)v ?Ps child srﬂ rl%

udsrp\a ron re ar In tg(o
stan sman [ees
on't ebasrs epartrcu report ofharm Was an error.
Becatﬁe ofthe paur:f( of 8varlable objective evrdence the Ombudsman Was Fna le
%vaduate the sacial 'wor ecision o takeh enﬁ o¥1 Hsto As a result, the
ugsman was forced to nd Indeterminae teﬁ atlon that te agency aused |ts
Iscretion by taking emergency custody based upon the Interview at the prescho

%Publrc polg Xmatter an mdet) erminate frndr unacceptab when it is hased
on an |qu clenc ﬁenc accoynta tX ‘Accor g fy %N Ombuasman’s
proposed recommendatio sa resse accountability Issues for t future

The fr tpro 0 dr mmendation was that ca eworkers should neve rspose of
therron naI ouI re ain them parto the case fife at Issue. eagje \?
ﬁ ? reque ugdsman moi the recommendation to re
train sta ectrve ngestrgatrve ote an record entries o t \trca
rmatron Boper recor Htcase ency director Wroe " believe
or eq % knowing what n ormatron S ou 0"into notes makes the work
moré account

. cy’s proposed modj frcatron 1S ncce table becauise, n the Omboudsman
grnron (;} %I?eyenﬁ ggqres esteac untub? ssle. Wt ouren}%rt?tera
ntinue ata trarnrnr{rsa al able oa tis oes of ade uateyreso ve the point oft
recgmrtrlen ation Whlti 15,10 ssbrre at soclal workers orqgrna Impress ons re retajne €§

Nt ccord mgn fhe udsman retains its Proposed recommen ation as the fin
recommendciation on tns 1SSue.

The se\cond rogosed recomdmenHatron was that ntbal DFYS mtervrews with

b aliesen Fojizer ‘aler ah il a?ndﬁe%et s 0 ot Bnbitkans
FeC mmendation, t 9enc ETOQ(% the re omfﬁ ation be modified to rovrde POT
rther research on the 1ss 3/ rsts reconsrderatron 0T ItS present

te I|\é¥ar rotection mtervrews genergP“Cg

allowin g%etronarey audio recor

Eromrs to 00 mor researc Wou rl)ot have een co vrn |n But, the

ommrtte to concl drn suc a stuay ythe tr re conv nes
ecagse as enc% ates not oroup tl s eenc m et% dto ana

the Issue and ifs ecs Broteg B/e Services In this state,” t moou sman

modity the recommencdiation as requested by the agency.
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he Ombudsm n’s rrd sed recommendatio, d that ail social wo er
he sgecr dcal rtl retr]arn In t err atrons undﬂ er Xg it} tohvea h
resent school Interviews. en(%/ res ebe v at t e soc
%rkers ntrs ase acted appr%p at eto e act hat the at er came to
scho nterview rven his permi sron Qr the rnervrew o
cﬁ)nduc tate otherwise, the a enc continue toc act r|zde aS a eIrberate Ong,
the social workers’ decision not to ha e ateacher present at t S Interview.

me Ombudsman's .investigation rndrcatd ho eve that rft e so jal workers
knew qf the statuf r¥hre uiremen toCLEve j( ooI 0 cra resent yn ; Sfss t at res

Id rnter ere vestr on, t not ex resst at know
WIr er, the resc oo tac er, 0 EM Ir r% not know

hose wit ness ssa],
tJte Ieq remeht an ere rFt rnform ition, there was no

[ at t e scene

evidence te] clal workers had an asrs ? re(}/P ‘eac er's rese ce mrgn
rnter ere with the Interview. nvestr’%rtrg CPdnot efinitive tergtﬁew ether the
soclal workers new of the requiremerit, decided not to mentronr or had Torgotten It

However, the Ombydsman’s read AS 47.17027 Is that FYS SOﬁ %eworkers
ahould mterRret the statute to ea ex c ys aschool Icial sha preslent
r g an interview at the. sc oo obje ts ep rment or \r\]/
ehdr ementaehc et rmines £ at enﬁ)resenceo e'scho rnter ere Wit
i rnvea lation. IS Was not_gone rntec uHtervrew and the

1S ad g
ge}nw not satisfac odjlS exp arn]the er sion. Therefore, the Sman contrnues
td' belleve the agency erred In this respect in this case.

reg remen OTAL@SH}%S 0890 O(Sfedv ereCO m nd tronge%rtC¥U§r% t'S‘F‘”eYS“ eStth awastocr{aj
WOTKErs. é% 0C0 ae {0 tattr]tes an

le(t]g ncy re on e
h uatronB shou ecIe overedr our 8 nrn components.” I this case,
Owever, oth socia Wor ad comp eted the R trar ng components.

The agency su est in r0p0Sed rec mmendation b rncludrn
hrnrcomr% d%tro#% Ich djc;?é P It erFtrarnrn[? socraq worE y &
§v97 FYS &as retraine rts socra WOrKers | %e ehonsr rtres
req&gsoez Therefore, the Ombu Sman agreed to modl tjy the  recommen atron as

Pecrfraal ?Aala)( retttrgrn?nrgbhdsr%eﬂt I %wgegﬁi?ecocrgnmceehgartronseng n\b%rthzelr Vr\s%sueg I(r\/]hgﬁg
complaipt. T eaenr;g res on ed at In summer

e ool e
Eh § %r %e Bet etr % Ti gervrces o

ehre)se etr 9 \rlgeStI gtluaq a_r rt of_agenc
Broce Ures. h ect?r ngqorgrt \}\)ﬁﬁg aTr r]
an Wa esh tsummﬁr folldwing a.Ju
teve rarnrn uring. this visit In rvrv
rarnrn ssessm nts wer com ac stalf memoer R
Was_estab megt those . ra nees as htr urrn@ 6e ast sJx (o) montns
the Bethe o ice has received 69 hours ot training rnclu Ing training..."

Inc
ge rngt rs rtu ron t a%encghe rsnugsCtade rgggg
comme f r% cco rngy the smanvvrl modi
requeste y the agency.

N co clusron whrI not admrtt] aSglan errors ongw tgﬁet élthea I%(S&B&tgel sgh%ﬁ
man's o 0se
ky rts ina recommendsﬁrro 48
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FINAL FINDING
The %mbu sman finds that DFYS 329|al rkers in Bethel abuse he|r di cretlon

IS case when em ng to Intepvi s child based upon a rtlcu re ort
o%arm Ithout consl an aval[gb?g cgﬁ terql Inform tlonpln c]oda tlon é% udsEvan
vgxs unal% e to reach a conclusion. indepen ent}/regar Ing the aI |onb the worker

used their discretion. when £ éiklﬂ? the child nto emerdency cu ecause the |n|t|a
mterwew Wa not audio or Vi ded nd or| Inal”notes 0 mt |wwere ncﬁ
efg&r&e% | Yha e agency. There ore, teOm udsm Inds partially jUStI ed the overa

. The Dlvlsmn of ?]mll%and Youth Services abl]Jsed its dﬁ]cretlon B%deﬁidin to
m&erwewco amentﬁf |dbased on an insub tant|a report otharm and'by theredter
taking complainants child into emergency custody

FINAL RECOMMENDATIONS
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 11, 19%
SUBJECT: Sectional Summary of SB183 (Work Order No. 9-LS1225\C)
T0: Senator Mike Miller
Attn: Sharon
FROM: Gerald P. Luckhaupt
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, please note that a sectional summary of a hill should not be
considered an auithoritative interpretation of the bill -the bill itselfis the best statement of
its contents.

Section 1of the hill amends AS 47.17.010 by providing legislative intent.

Section 2 of the bill amends AS 47.17.025(a) by providing that the Department of Health
and Social Services may not proceed with an investigation of reported child abuse unless
each interview with the child Is videotaped.

Section 3of the hill amends AS 47.17.027(a) to require that interviews be videotaped with
children who are believed to have been abused or neglected that are conducted by law
enforcement officials at the child's school.

Section 4 of the bill amends AS 47.17 by adding a new section that provides that law
enforcement and government officials who feceive reports of child abuse or neﬁlect may not
Investigate those reports by interviewing the child unless the interview with the child is

videotaped.

GPL:Imb
96-044.1inh

- SECTIONAL SUMMARY



by Scott Trafford Caldei.

A POSITION-PAPER ON THE PROPOSAL TO MANDATE
THE VIDEO RECORDING OF INTERVIEWS HITH CHILDREN,
IN EVERY CASE OF AN ACCUSATION OF ABUSE HAVING BEEN MADE

Abuse, Neglect, and Sexual Abuse of a Minor is everyone's
business. No person is unaffected by the poor treatment of any
child in his or her community. Healthful conditions for every
child is a cultural priority, the most basic form of compelling
government interest, a political yardstick, by which all other
public interests may bhe measured.

The enforcement and promulgation of culturally defined and
consistent expectations for the protection, nurture and education
of children, is the natural, logical and appropriate function of
the parents of children. It is within a family group that the
child becomes a citizen, and learns to then become a parent, or
elder, within the culture. Society can not function, nor can
it exist, without natural, functional, biological families.

For these and other reasons, parents have an affirmative
duty to guard, and to guide, their children. Before government
and life itself, each child is born from two parents, and has two
parents. Just as important as the possibility of abuse, neglect,
and sexual abuse of a minor, along with the need to address that,
Is the possibility of incorrectly creating a destructive intrusion
into a child's natural, logical, appropriate support group, based
upon a false reason. In the absence of a substantial reason to
act, possible threats to the families of children are threats to
children. Any investigation based upon a false report, necessarily
strips the child of his or her support group, the family, a means
to be protected.  Approximately four, out of five, investigations
of this type are themselves the primary source of danger to many
children. Even a legitimate investigation may be more harmful,
-than helpful.

No reason exists to reject the superior empirical means for
documenting the manner, content, and method, of an interview with
a child, during the investigation of possible abuse, following a
credible report of such harm: a videotaped record of both child
and interviewer. One record, not five or eleven; Every linguistic

feature and item, not an expert's opinion or feeling; The thing in
and of itself, not a substitute, is evidence. Why not real truth?
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Abuse allegations nightmare for parents

A person accused of robbery is
assumed innocent until he is chained, tried,
and found guilty. Then he's sentenced. My
husband and 1 find ourselves in a worse
position- guilty until proved innocent —
because we're suspected of child abuse.

Our Fairbanks pediatrician,
Richard Recurs, said to take our sons, 8
months old, to Seattle for an operation on a
birth defect in the sinus of one son The
doctor there found a cracked rib, a blood
clot and tissue tear in the sinus. He also
saw a bruise that even the social worker
couldn’t see. He said die injuries were
“"consistent with" child abuse. He didn't
say there was child abuse. Dr. Reems was
astonished at the allegation.

Asocial worker inour home-
town ot Delta says diere's absolutely no
change against us, But we must have tests
and commute 80 miles to classes and
support groups. And a trooper is asking
around town about us.

Taping at
child abuse

interviews

Legislation to require tire tap-
ing of all official interviews with chil-
dren allegedly abused or neglected, was
discussed this week in the House State
Affairs Committee.

HB 343, sponsored by Repre-
sentativejeannettejames (R-Fairbanks),
proposes to begin recording official in-
terviews with abused children upon
commencing tire interview, lo record
'theentire interview and ail subsequent
interviews.

"When dealing with emotion-
laden situations, add ts' perceptions and
memories are not necessarily reliable,
videotaping of interviews in alleged
child abuse cases can establish credibil-
ity for the child as well as the inter-
viewer," said Representative Jeannette
James.

There have been a number of
recent cases in Alaska and the U.S.

Sacial Services gave our babies
to foster parents, even though the great
grandmother, Mabel Olmstcad, had
immediately asked for custody, and she's
an ideal person.

To add insult to injury, some
people in Delta arc copying DFYS by
skipping the steps between suspicion and
turning us off.

We are innocent. But even if we
had abused our twins, shouldn't we be
treated as innocent until we are charged,
properly tried, and found guilty?

We thank our friends for being
steady, and Concerned Parents for Reform
in North Pole (488-0334) for their sense of
America Justice as we look for an end to
this nightmare.

Tammy and Carl Dedmond
Delta, AK
Jan. 18,1996

N o restroom s

Dear Legislator,

There are no Public Restrooms
functioning at the Yakutat Aupon. | was
forced to piss in the parking lo1 How long
will this policy remain in effect? Are there
some legal repercussions? Will you
respond soon, please?

Sincerely,

George Ogle

where decisions have been made fordr.-
position of children which leaves the par-
ents vexed and believing they have been
wronged,"” said Rep. James

James noted that children can
be influenced torespond in certain ways
based on the way the question is asked

"We need to balance this issuc-
in a way that will meet the needs of the
people of Alaska We are working seri-
ously with the involved agencies to find
nn answer that will work in urban aswell
as bush areas. Our goal must be to find a
way to increase agency accountability'
while maintaining the integrity of
Alaska's families and the safety of
Alaska's children," said James
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ANCIIOIIAGE—The slate
.agency in charge of investi-
gating child abuse will consider
videotaping its initial inter-
views with alleged victims fol-
lowing an ombudsman review.

The Department of Family
and Youth Services planned lo
complete Its study In time for
the next legislative session in

January. A bill requiring re-
corded interviews has been
filed for consideration next
year.

Bca Hagen, an ombudsman
investigator in Fairbanks, said
Thursday that the issue arose
when a Bethel man complained
that his 5-year-old daughter was
taken into emergency custody
for two hours based on abuse
charges that turned out lo be
false.

Hagen said the ombudsman
accepted the case when it
turned out Hint agency policies
had been followed and there
was no requirement Tor video or
audio recordings of initial inter-
views with children.

Anse Intenviens

Hagen snid there also wns no
policy requiring case workers (o
keep original notes made
during the childrens’ Inter-
views. Alaska Is among stales
where notes may be recons-
tructed later nnd originals may
be destroyed.

The department ims agreed
to study whether Interviews
should be recorded. It lias re-
jected a recommendation that
Initial Interview notes be re-
tained, Hagen snld.

The ombudsman said that
falling lo record the interviews
and permitting original notes lo
be discarded made it Impossible
lo retrace steps leading up lo
emergency custody.

"The father wns very upset,”
said Hagen, who snld confiden-
tiality rules barred her from
identifying Ilie family. "He
wnntcd to know why original
notes weren't kept”

lIngcn said the 1U03 case
raised policy Issues about how
to hold the department more ac-
countable for onc-on-onc Inter-
views with children.

The ombudsman's office said
the department had acted le-
gally In the Bethel case. Tele-
phone messages left witli a
DFYS supervisor in Fairbanks
were not Immediately returned
Thursday.

Hagen said the case began
when DFYS officials received a
hot-line report claiming the 5-
ycar-old asked if she was
"pretty” and acting In a "seduc-
tive" way.

The report also said the child
appeared lo hale boys and was
always witli her father when lie
wns not at work.

Hagen said that taken alone,
the behavior seemed "fairly be-
nign." But siic said she could
see how a professional could In-
terpret the girl’'s actions as
symptoms of abuse.

"Tliis vague, social service
jargon was used to Justify Inter-
viewing the child nt her pres-
chool,” llngcn said. Stale law
permits authorities to approaclt
at child, without a parent's
knowledge, If a report of harm
appears worth Investigating.

Fairbanks Raily Nows-Mi

r, Friday, June 23,19

But llngcn snid the dcpnrl-
nicnl had erred by falling lo
check with others before going
ahead with an interview. Among
sources available was another
social worker who knew the
family v/cll, Hagen said.

The ombudsman said the
child was taken into protective
custody and stale troopers wore
called when she made dis-
turbing statements during the
initial Interview.

lingen said llint alter ques-
tioning that same day by a
trooper, the social workers con-
cluded llint the child’s bottom
had been touched during inno-
cent play. She was released lo
her parents and remains with
them today, lIngcn said.

The department lias resisted
recording initial Interviews be-
cause It would be expensive, re-
quire staff training and may
Intimidate a child.



Danger lurks In suggestive interviews

In January, 1989, a parent
charged Bob Kelly of sexually
abusing her son at the Little
Rascals Day Ca.e Center in.
North Carolina. Panic swept the
town as the police, parents, and-
therapists relentlessly ques-
tioned the preschoolers. Ailer
months of repeated questions,
90 children made charges not
only against Bob . Kelly but
against dozens of people In the
town. The charges included
rape, sodomy, and fellatio.

Some children said that pins
and magic markers were put
into their vaginal and anal
openings. Others claimed Bob
burned a cat with a candle and
murdered babies.

Some children said they
were taken away on a boat and
thrown into a sea of circling
sharks.

The jury convicted Bob Kelly
and all the other defendants.
Bob Kelly was sentenced to
serve 12 consecutive life terms.
Last May, his conviction was
overturned on appeal.

In their new book, Jeopardy
in the Courtroom: A Scientific
Analysis of Children’s Testi-
mony (Washington, D.C.. Ame-
rican Psychological Association,
1995), psychologists Stephen
Ceci of Cornell University and
Maggie Bruck of McGill Univer-
sity examine what goes wrong
in such cases.

Their conclusions arc the

Judith
Klelnfeld

more convincing because they
refuse to cash in on their exper-
tise. They have declined
hundreds of requests to serve as
expert witnesses. In the five
cases where they did testify, so-
metimes for .the prosecution
and sometimes for the defense,
they refused any fees. Preschool
children are able to provide ac-
curate testimony about sexual
abuse, Ceci and Bruck con-
clude, but they are also suggest-
ible.

Aggressive interviewing
about events that never hap-
pened can distort their memo-
ries to the point where the truth
may be buried forever.

Rcsenrchecrs have devised
clever experiments lo examine
how children react to false sug-
gestions about being touched.

One fascinating set of studies
examined children’s memories
of ordinary visits to the doctor.
The researchers knew what had
happened at the doctor’'s of-
fice—a routine examination.
But what would children sny If

adults asked them leading ques-
tions with a sexual whiff, such
os 'Did the nurse lick your
knee?”

The 7-yenr-old children stuck
to the truth 90 percent of the
time. The 3-ycnr-old children
were far less reliable, especi-
ally when asked about the doc-
tor's visit three months later.
The researchers discovered a
valuable clue lo the truth of
children’s testimony. When the
event never happened, many
children at first laughed at the
question. This happened in the
Little Rascals case. As a mother
testified: .

Mother: 7 asked him has Mr.
Bob ever touched your pec-

bug...

Attorney: And what were his
responses?

Mother: He thought it was

Hinny. lie was laughing at me...

If wc want accurate testi-
mony, say Ccci and Bruck, wc
should watcli for such clues.

Woc also need to watch out for
the powerful impact of inter-
viewer bins where parents or in-
vestigators think they know
what lias happened and attempt,
lo gel the child to confirm it.

In a dramatic experiment,
Ccci and his colleagues asked
preschool children to play a
game a lot like "Simon Says."
The children touched their sto-
machs and other children’'s
noses.

A month later trained social
workers Interviewed them
about the game. Some of the so-
cial workers were told the truth.
Others were misled. They were
told, for example, that the chil-
dren’s knees hnd been licked.

What the social worker be-
lieved to be true had an asto-
nishing impact on what the
children ending up saying.
When the social worker knew
the truth, the preschool chil-
dren gave accurate reports 95
percent of the lime.

When Hie social worker had
wrong information, more than a
third of the children confirmed
these false beliefs. At first the
children appeared hesitant
when they agreed that someone
had done something like licking
their knees. But their confi-
dence increased as the inter-
view went on. When these social
workers passed on their notes
lo oilier social workers, who in-
terviewed the children again
two months later, the children
stuck lo their errors with even
greater confidence.

Ccci and Bruck do not deny
the reality »r sexual abuse. But
they provide convincing evi-
dence Hint suggestive ques-
tioning during investigation can
provide confident child wit-
nesses testifying to things that
never happened.

Judith Klelnfeld Is a professor of
psychology et the University of Alaska
Fairbanks.



Reasons for taping
Dinar* of judge frank Oubofiky in the Colorado Court of
Apjxnb cue. Peopler. hshoa 843 P.2d 44 (App. 1992).

Tha cue mvofrad tncemopoon of a rtnor child, who wai
aruipaa n acrrrvt Should k aho apply co mttrropoon of
a mew child who a suspected of being a vewn of child
abuief Intha cue. the poke said the minor child admoed
he *“shoe"” the wctm. The mmor child said chat was wrong

he only “shot at” the vicdm. and had told that to pofco.

I N MY VIEW, the Due Process Clause of the Colorado
Constitution requires that if. as here, a suspect is
detained and questioned at a police station or similar

detention place, then an electronic recording (or other

comparably accurate recording process) of the conversa-
tion must be made or else the confession is inadmissible.

In reaching this conclusion, I reiy primarily on the reason-

ing of the Alaska 5upranc Court in Stephan o. State. 711

P2d 1156 (Alaska 1985).

The failure of the State to record and preserve a con-
fession frequently results in losing essential parts thereof.

/

Mizanda v. Arizona. 384 U.S. 436, 86 S.Ct 1602, 16~7

LEd2d6947T965). Erarx few hours afteFheanng a con-
versaoon.it is difficult for a person to present precise and
accurate testimony about those recent statements.
Therefore, testimony about confessions/interrogatories
made in court iveeks or months afterwards in inevitably
incomplete and at ieast partially inaccurate. See Stephan v.
Slate, supn. This inevitable fallibility of human memory
can be rectified by a contemporaneous recording of the
confession and related interrogation.

The evidence indicates that small, portable, and accu-
rate recording devices are being increasingly used by law
enforcement officers when statements are taken from wit-
nesses and suspects. Set Stephen v. State, supn. The pre-
sent technology exists to record readily and accurately by
both video and sound tapes the statements of witnesses
and suspects. Indeed, when it is to the advantage of the
police to record the actions or statements of suspects or
witnesses, this isoften done. See Stephan v. State,supn.

The courts are therefore presented with a situation in
which the State, with only a minimal expenditure of effort
and money, has the technical capability to preserve vital

interview s

w ith children

tional rights were violated. Certainly, such a recording
will help the trial and appellate courts determine the truth
and thus make more just decisions.

The primary argument against requiring law enforce-
ment officers to record advisements and interroga-
tions/confessions of defendants is that use of such
devices may deter the suspect from making a statement
Since, under both the state and federal constitutions, an
accused has a constitutional right to remain silent and he
must be informed of that right pnor to a custodial interro-
gation. this argument is not persuasive. If the suspect
refused to make a statement because he learned it was to
be electronically recorded, this would probably indicate
he mistakenly did not understand that non-recorded oral
statements could be used against him. Furthermore, the
State's interest in ascertaining the truth in order to do jusr
hoc also answers this argument

The absence of an electronic recording of a disputed
confession gives an unfair advantage to the prosecution.
The courts and furies are far more apt to accept a pobce
officer's account ofan interrogation than a conflicting one
provided bv a defendant See H arris v. Stale. 678 P2d 377
(Alaska Ct App. 1984) (SingtffBrvT/ concurring and dis-
serifmgl " _

In addition to the Alaska Supreme Court in Stephan v.
Stale, supra, other* have also recognized the importance of
recording custodial interrogations. $ee_Hen~zich_o
Swenson, 456 F.2d 503 fgth Clr. 1972) (suggesting that

of interrogations protected derendmtt's rights
and are a step forward in the search for truth); Srmih v .I
State.548 So02d 673 (Fla. Dist CL App. 1987) (holding that"4
the Due Process clause of the Florida Constitution
requires a recording of custodial interviews); RagatutL.
State. 642 S.W.2d 489 (Tex. Crim. App. 1982); Tex. Code
Crim. Proc. Ann. art 3822 § 3 (Vemon 1979) (requiring
that oral statements of the ggcysed must be recorded in
order to be admissible); A WCode of Pre-arraignment
Procedure § 130.4 (Official Draft 1975) (requiring sound
recordings of custodial interviews). See generally Kamisar,
Foreword: Brewerv. W illam s— A Hard Look ata Discom fiting

Record.66 Geo. LJ. 209 (1977).
relevant part, 10 Uniform Laws, Annot., Model

testimony and yetas hae, itchooses not to do so.

The major objective of our criminal justice system —
should be to arrive at the truth so that justice is done. As L
our supreme court so poignantly stated in carcw 0.J

J97Col0.38. 589 P.2d 924 (1979), a criminal mg occurs at a place ofdetrition.
case is not a gameot foxesand hounds in which the state -mw'A'jhe courts have recognized that Due Process requires"”)
attempts to outwitand trap a quarry. ] the State to preserve essential evidence so that it can be

Furthermore, by confirming the content, legality, and  examined, analyzed, and used by the defendant. See L
voluntanness of a confession, a recording will, in many Califomw v. Trombetta, 467 U.S. 479, 104 S.Ct. 2528, 81 |
cases, actually aid law enforcement officers. In many situ- | Fq. 2d 413 (1984); People v. Greathouse. 742 P.2d 3 3 A A
ations, a recorded confession and ad visement and waiver \ (Colo.1987). Furthermore, the court system is enotled to
of consntuoonal rights will deter a defendant from chang-  “receive the best evidence available in order to resolve the
ing his testimony or making false claims that his consatu-  serious criminal matters which come before it. A logical

Penal Code §243 (1974), states: —\
The information of rights, any waiver thereof, and any
questioning shall be recorded upon a sound recording
device whenever feasible and in any case where question-_____

C,—aA VOCAL/Colorado
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Dear Senator Taylor

gn hehalf AIa ka Peace Of?icers
SSOCIaIOH l'ﬁ% fo go¥ of our
?SHIO é H 8. At a rec % me elng
B the % We uqa/ ouﬂY eC|Qe N
og 0se. this IS alon W1e video taping
INTErViews . h er| and s 0 Qe ncour?ged
requiring it s P Pra0|c |n IT" areas. o tné
stgte ecl? ph requirin i e
vide t? ﬁ It the equipment W@ not available,
or |? 't’ madlfunctioned %IS would cause 0 erwnie
V|1b e abuse cas es {g lost or unnecessarily
delayed.
Please con act at -531 | have
g)ur?silons about .the J)o fr)l n tGHe A{Ias& Peace
Icers Assoclation has on h|B 1SS
Sincerely
ichael car
fate re3|J(
Ipi Adpl<
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Fax (907) 272-5355
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City and Borough of Sitka

POLICE DEPARTMENT

304 Lake Street, Room 102 * Sitka, Alaska 99835

John H. Newell Business 747-3245
Chief of Police Fax 747-1075

February 2,1996

Senators Taylor and Miller
Nineteenth Legislature
Second Session

RE: SB 188

With all respect for Senators Taylor and Miller, who | believe are
committed to good law enforcement and healthy family units, Icannot
support SB 188 init’s current form.

Itis not ciear to me who will be served by the changes being proposed in
SB 188, but I'have concern that it will not b©the children who are
subjected to abuse.

The investigation of child abuse, whether it is by neglect, physical abuse
or sexual abuse, is difficult to investigate. Itrequires training, sensitivity
to the Individual child, deveIOﬁment of trust to allow the child to talk about
what has happened, and a lack of distractions. Itis my experience that
interviews with children regardin% suspected abuse are now routinely
videotaped. On the other hand, there may be times when the training and
judgement of the investigators lead them to a decision not to tape a
particular interview. There may be other times when it is just not practical.

As written, SB 188 would prohibit an investi%ation from proceeding If
videotaping equipment was not available. The law would require
videotaping even in situations where the trained investigator viewed the
taping as an interference and detriment to the investigation,

la.mit Idon’t understand the need or desirability of the changes proposed
in 0B 188. Without understanding the good thatwould be accomglished,
and seeing what Ibelieve to be detriments to the interest of our children
and law enforcement, Iam opposed to SB 188.

c. Commissioner of Public Safety
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FISCAL NOTE

STATE OF ALASKA BILLNO. csse 191fSTA-)

1996 LEGISLATIVE SESSION

Revision Date:

Financing And LobbyistslCampaign Activities...'
Sponsor: Senator Kelly

Requestor: (S) Judiciary. Finance COMPONENT SERIAL NO. 70
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 fy nn
PERSONAL SERVICES ifS iliittl 146.3 1729 190.7
TRAVEL 0 m & ism ?5 0
CONTRACTUAL 90 01 32 0
SUPPLIEIS n n n n
EQUIPMENT 17.7 0 n n
LAND & STRUCTURES 0 0 n n
GRANTS, CLAIMS 0 n n n
7ISO#TAMFQO'.jS 9 n n n
TOTAL OPERATING 98 7 156 4 1228 .10Qz
CAPITAL EXPENDITURES . Q 0 0 n
CHANGE IMRFVENIIFR ( ) n n n n
FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts 0 0 0 0
1003 GF Match 0 0 0
1004 GF -OIF 129 R 100.7
1005 GF/Program Receipts 0 0 0 9
1037 GF/Menlal Health ¢ 0 (i 0
OTHFR 0 0 0 0
THITAI C on 7 1.2 190 R mo 7
Estimate of any current year (FY 96) cost: $ 0
POSITIONS:
FULL-TIME 3 3 2 2
PART-TIME
TFMPORARY
ANALYSIS: (Attach a separale page if necessary.)
SEE ATTACHED.
Prepared by: Karen Boorman Phone: 276-4176
Division: Public Offices Commission Date:

Approved by Commissioner: Mark Bover
Agency: Department ol Administration

Department Affected: Administration

Title: 'An Act Regulating Campaigns. Campaign BRU: Public Offices Commission
Component: Public Offices Commission

FY 01

25
12
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PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call Ihe Governor's Legislative Office
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FISCALNOTE

STATE OF ALASKA BILLNO. CSSB 191fSTA1
1996 LEGISLATIVE SESSION

ANALYSIS: (continued)

1. Assumption

This expenditure detail is based upon the assumption that SB 191 will take effect midway through FY 97. The first elections to
which the new law would apply are the FY 97 Anchorage municipal election including mayoral in April and municipal elections

in the fall.
2. Program Summary

This bill would require extensive education of all candidates and contributors of the new limits on conlribulions, expenditures
and behavior. New manuals and forms would be necessary to provide immediate help. Regulations, civil penalty
assessments, advisory opinions and adjudication of complaints would provide long term guidance. The computer tracking
system would have to be significantly upgraded to accommodate the increased number of reports as well as the new civil

penalty structure.
a. Positions
Positions would not be established until January 1, 1997.

1. An investigator lll/associate coordinator would write advisory opinions, handle complex civil penally assessments and
inquiries from the public, train candidates and contributors and investigate complaints.

2. An administrative clerk Ill v/ould be responsible for processing filed reports, statements and registrations as well as accurate
and prompt input of data about contributors' and candidates' registering and reporting. This position v/ould assign work to and
supervise an existing administrative clerk Il; ansv/er inquiries from the public about APOC’s expanded databases; and compose

reports of contribution, expenditure and candidate activity.

3. A regulations specialist Il v/ould draft regulations interpreting this bill's new provisions for consideration by the commission
and the Department of Law. This position would also draft new forms and manuals, This is a two year position and would end

six months into FY 99.

b. Other expenditures

Travel costs in FY 99 and FY 01 cover training in Fairbanks, Barrow, Kenai and Ketchikan as well as an additional commission
teleconference to approve new manuals and forms. Contractual costs in FY 97 cover printing and mailing new manuals and
forms, additional office space for 1 1/2 years, and reprogramming the current computer tracking system in FY 98. Equipment
costs in FY 97 cover computer equipment for the new positions as well as an improved backup and storage system. Funds in
two election years, FY 99 and FY 01 for newspaper ads in six communities would tell the public of the new limitations.

c. Funding

Undesignated revenue to the general fund from civil penalties is likely to increase, but the amount of any increase is
speculative. Any increased revenue would go to the general fund, not APOC.



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 191fSTA)
1996 LEGISLATIVE SESSION

Department Affected: Administration
BRU: Public Offices Commission
Component: Public Offices Commission.

Revision Date:
Title: *An Act Regulating Campaigns, Campaign
Financing And Lobbyists' Campaign Activities...*
Sponsor: Senator Kelly
Requestor: 1S) Judiciary, Finance

COMPONENT SERIAL NO. 70_

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO Fy 01 FY 02
PERSONAL SERVICES 72. 146.3 123.9 100.7 103.5 106.7
TRAVEL 0 0 25 0 25 0
CONTRACTUAL 9.0 101 3.2 0 12 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 17.7 0 0 0 0 0
LAND 6 STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OFERATING 98.7 156.4 129,6 100.7 107.2 106.7
CAPrTAL EXPENDmMJRES 0 0 0 0 1 0 0
CHANGE IN REVENUES ( ) 0 0 | 0 C P... 1 0 0
FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0] 0 0 0 0
1004 GF 98.7 156.4 129.6 100.7 107.2 106.7
1005 GF/Progrcm Receipts 0 0 0 0 0 0
1037 GF/Mental Health o J 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 98.7 156.4 129.6 100.7 107.2 106.7
Estimate of any current year (FY 96) cost: $ 0.
POSITIONS:
FULL-TIME 3 3 2 2 2 2
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary.)
SEE ATTACHED.

Prepared by: Karen Boorman Phone: 276-4176

Division: Public Offices Commission Date:

Approved by Commissioner: Mark Boyer

Agency: Department of Administration Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Rev 11/95 Pago 1 of_2
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FISCAL NOTE

STATE OF ALASKA . BILL NO. CSSB 193(STA) A
1996 LEGISLATIVE SESSION

ANALYSIS: (continued)

1 Assumption

This expenditure detail is based upon the assumption that SB 191 will lake effect midway through FY 97. The first
elections to which the new law would apply are the FY 97 Anchorage municipal election including mayoral in April

and municipal elections in the fall.

2. Program Summary

'ihis bill would require extensive education of all candidates and contributors of the new limits on contributions,
expenditures and behavior. New manuals and forms would be necessary to provide immediate help. Regulations,
civil penalty assessments, advisory opinions and adjudication of complaints would provide long term guidance. The
computer tracking system would have to be significantly upgraded to accommodate the increased number of reports

as well as the new civil penalty structure.

a. Positions
Positions would not be established until January 1, 1997.

1 An investigator lll/associate coordinator would write advisory opinions, handle complex civil penalty assessments
and inquiries from the public, train candidates and contributors and investigate complaints.

2. An administrative clerk lll would be responsible for processing filed reports, statements and registrations as well as
accurate and prompt input of data about contributors' and candidates’ registering and reporting. This position would
assign work to and supervise an existing administrative clerk Il; answer inquiries from the public about APOC's
expanded databases; and compose reports of contribution, expenditure and candidate activity.

3. A regulations specialist Il would draft regulations interpreting this bill's new provisions for consideration by the
commission and the Department of Law. This position would also draft new forms and manuals. This is a two year

position and would end six months into FY 99.

b. Other expenditures

Travel costs in FY 99 and FY 01 cover training in Fairbanks, Barrow, Kenai and Ketchikan as well as an additional
commission teleconference to approve new manuals and forms. Contractual costs in FY 97 cover printing and mailing
new manuals and forms, additional office space for 1 1/2 years, and reprogramming the current computer tracking
system in FY 98. Equipment costs in FY 97 cover computer equipment for the new positions as well as an improved
backup and storage system. Funds in two election years, FY 99 and FY 01 for newspaper ads in six communities

would tell the public of the new limitations.

c. Funding

Undesignated revenue to the general fund from civil penalties is likely to increase, but the amount of any increase is
speculative. Any increased revenue would go to the general fund, not APOC,

Page 2 0f2
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FISCAL NOTE No.

STATE OF ALASKA Bill Version: ¢ ssg/tins/yf)
1996 LEGISLATIVE SESSION () Pubdlish Dete:

Revision Date: Departmont Affoctod: Administration

Title: “An Acl Regulating Campaigns. Campaign BRU: Public Offices Commission

Financing And Lobbyists' Campaign Activities...* Component: Public Offices Commission.

Sponsor. Senator Kelly

Requestor: (S) Judiciary, Finance COMPONENT SERIAL NO. 70

OPERATING FXPFNnntRFR FY 97 . FYnn FY 99 FY D FY 01 FY no

PERSONAL SERVICES 72 MF."_ 1?39 100.7 1030 10fi 7
TRAVEL 0 0 25 0 25 0
CONTRACTUAL 90 101 3.2 0 1? 0
SUPPLIES 0 0 0 0 o 0
EQUIPMENT i77 0 0 0 o n
LAND & STRUCTURES 0 0 0 0... 0 n
GRANTS, CLAIMS Q _ 0 0 .0 0 0
MIROF! 1ANFOIJR n . 0 0 0 0
TOTAI OPERATING 6.7 ]%4 129 fi 100 7 1072 1067

1CAPITAI FXPFNOfTURES 0 1 o .! o ! . n 1 o 1 0

10OHANOF IN OFVFMHFG ( ) n 1 n 1 n 1 n ! n 1 )
FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts O] 0 0 0 n
1003 GF Match (0] 0 0 0 0
1004 GF R7 56 4 129.6. 100 7 107.2 106.7.
1005 GF/Program Receipts 0 o) 0 0 0 0
1037 GF/Menta! Health 0 0 0 o__ 0 0
OTHFR 0 0 o . . 0 . - 0
TOTAI onv 166 A 129 fi .100 7 1072 106 7
Estimate of any current year (FY 96) cost: S 0.
EfiSmC.N.Si
FULL-TIME 3 3 ? 2 ? 2
PART-TIME

ANALYSIS: (Attach a separate page if necessary.)

SEE ATTACHED
Prepared by: Karen Boorman Phone: 276-4176
Division:  Public Offices Commission Date:
Approved by Commissioner: Mark Bover AZlO Sdtvl ~-L.al
Agoncy DepartmentofAdministration )| Dabete:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Far further distribulion information, call the Governor's Legislative Office
Rev 11/95 Page_|_of 2_
IT.EG96/.KP/1
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FISCALNOTE

STATE OF ALASKA BILLNO. CSSB1QIfsra )
199 LEGISLATIVE SESSION

ANALYSIS: (continued)

1. Assumption

This expenditure detail is based upon the assumption that SB 191 will take effect midway through FY 97. The first elections to
which the new law would apply are the FY 97 Anchorage municipal election including mayoral in AprO and municipal elections
in the fall.

2. Program Summary

This bill would require extensive education of all candidates and contributors of the new limits on contributions, expenditures
and behavior. New manuals and forms would be necessary to provide immediate help. Regulations, crvil penalty
assessments, advisory opinions and adjudication of complaints would provide long term guidance. The computer tracking
system would have to be significantly upgraded to accommodate the increased number of reports as well as the new civil

penalty structure.
a. Positions
Positions would not be established until January 1,1997.

1. An investigator lll/associate coordinator would write advisory opinions, handle complex civil penalty assessments and
inquiries from the public, train candidates and contributors and investigate complaints.

2. An administrative clerk Ill would be responsible for processing filed reports, statements and registrations as well as accurate
and prompt input of data about contributors' and candidates’ registering and reporting. This position would assign work to and
supervise an existing administrative clerk Il; answer inquiries from the public about APOC’s expanded databases; and compose

reports of contribution, expenditure and candidate activity.

3. A regulations specialist Il would draft regulations interpreting this bill's new provisions for consideration by the commission
and the Department of Law. This position would also draft new lorms and manuals. This is a two year position and would end
six months into FY 99.

b. Other expenditures

Travel costs in FY 99 and FY 01 cover training in Fairbanks, Barrow, Kenai and Ketchikan as well as an additional commission
teleconference to approve new manuals and forms. Contractual costs in FY 97 cover printing and mailing new manuals and
forms, additional office space for 1 1/2 years, and reprogramming the current computer tracking system'm FY 98. Equipment
costs in FY 97 cover computer equipment for the new positions as well as an improved backup and storage system. Funds in
two election years, FY 99 and FY 01 for newspaper ads in six communities would tell the public of the new limitations.

c¢. Funding

Undesignated revenue to the general fund from civil penalties is likely to increase, but the amount of any increase is
speculative. Any increased revenue v/ould go to the general fund, not APOC.

Page 2 of 2
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FISCAL NOTE

Bill Version: £ C Sfif
STATE OF ALASKA )
1996 LEGISLATIVE SESSION (S) Publish Date: 3 " 5 '

Revision Date: 3/21/96 Dept. Affected” Department ot Law

Title: '...election campaigns, election campaion "BRU: _ Civil Division

financing, the oversight and regulation of election campaigns..." Component: General Leoal Services
Sponsor: Senator Kelly

Requester: Senate State Affairs Committee COMPONENT SERIAL NO. 2087
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES 34.5 23.0 23.0

TRAVEL 2.6 26 26

CONTRACTUAL 9.1 7.7 7.7

SUPPLIES 1.0 0.6 0.6

EQUIPMENT 0.3 0.2 0.2

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 47.5 34.1 34.1 0.0 0.0 0.0
CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 47.5 34.1 34,1

1005 GF/Program Receipts

1006 GF/MHTIA

Qrher

TOTAL 47.5 34.1 34.1 0.0 0.0 0.0
Estimato of any current year (FY96) cost: $ 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY
ANALYSIS: (Attach a separate page if necessary)

CSSB 191 (STA) is an extensive revision of Alaska campaign finance law with new reporting requirements
for political contributions and expenditures, revised civil penalties and criminal sanctions, and many other
changes directly affecting the Alaska Public Offices Commission (APOC).

Section 19 of CSSB 191 (STA) repeals AS 15.13.120(d) and r renacts the statute to allow a person to file a
superior court action relating to a violation of AS 15.13 under certain circumstances (under current law, a
person may only file a complaint with APOC). The person must still rile an administrative complaint with APOC.
If APOC does net complete a report of a preliminary investigation within 60 days following the filing of the
administrative complaint, the person may file a superior court action. The civil action could seek an injunction or
civil penaltier. Section 19 requires the person to serve the attorney general and APOC with a copy or the
summons and m'omplaint. The impact on the Department of Law is that APOC could intervene as a matter of
right in the superior court action, which wi.i mean that APOC would require more attorney resources. Because

B? » . <
Prepared by: Richard I. Peoues, ~vector Phone: 465-3672
Division: Administrative ServicesrPivisinn Date: 3/21/96
Approved by Commissioner: Date: 3/21/96

Agency:
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

(Rev 10/94) 96fisno.xIs/IDBR Poge 1 ol 2



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 191 (STA)
1996 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

the bill deletes the current version of AS 15.13.120(d), APOC would no longer refer violations of AS 15.13 to
the attorney general for possible criminal prosecution under that statute.

Section 20 repeals AS 15.13.120(e) and reenacts it to allow a person to file a complaint with APOC relating
to a violation of AS 15.13 (similar to the current version of AS 15.13.120(d). The revision notes that APOC
would not have exclusive jurisdiction over such violations. The impact on the Department of Law should not be
significant because APOC processes administrative complaints under current law, except that the department's
attorney representing APOC would also be required to monitor or intervene in a separate court action relating to
the same violation as noted above for Section 19.

Section 24 of CSSB 191 (STA) expands and amends the criminal sanctions in AS 15.56 relating to
campaign finance contributions, expenditures and reporting violations, which will not impact the Department of
Law.

If it is enacted, CSSB 191 (STA) very likely will prompt litigation concerning the constitutionality or legal
validity of restrictions on various contributions and expenditures (for example, SB 191 limits the amount of
contributions which certain Alaska politicians are able to receive in the aggregate from non-Alaskans), which will
require the department to defend such lawsuits.

Last, because of the bill’s extensive revision of Alaska campaign finance law, all of APOC's regulations will
have to be rewritten, which will require substantial assistance from the Department of Law. It is our estimate
that about 30 percent of additional attorney time will be required in the first year after the bill is in effect (10
percent for regulations and 20 percent for increased representation). This will decrease to 20 percent in the
following two years. Although this increase in workload is not sufficient to warrant a new position, the increase
does warrant fiscal note costs. This is because the department's civil division budget has been severely
reduced and the division faces increasing workloads in non-discretionary work in child protection and labor
relations litigation. Consequently, assuming other additional workload is problematic at best. Therefore the
addition of fiscal note funds to reduce position vacancy, currently near the maximum permitted, will allow the
department to handle the CSSB 191 (STA) workload increase by proportionately increasing attorney staff time.
The amounts shown on the fiscal note represent 30 percent of the annual cost of an Attorney 1V, including
associated support costs, in conformance with the department's cost allocation plan and attorney rate
methodology. In addition, $7,500 is also included for out-of-pocket litigation costs.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA ... Bill Version: C.S SJ) itfU SV )
1996 LEGISLATIVE SESSION (S) PublishDatc; 3 ~ 6 '7
Revision Date: Department Affected: Legislative Affairs Agency

Title: "An Act relating to election campaigns. BRU: All

election campaign financing, the oversight and....

Sponsor: Senator Kelly Component: _All

Requestor: Senate State Affairs

COMPONENT SERIAL NO: |

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE FUND SOURCE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND

FEDERAL FUNDS

OTHER FUND SOURCE

TOTAL
POSITIONS:
FULL-TIME 0 0 0] 0] 0 0
PART-TIME 0 0 0] 0] 0 0
TEMPORARY 0 0 0] 0] 0 0

Estimate of current year impact:
ANALYSIS; (Attach a separate page if necessary)

Zero fiscal impact.

Prepared By: Karla Schofield. Deputy Director J . S ii_ Phone: 465-3852
Divisien: Administrative Séfvices Date: 2la 11
Approved By: Pamela A. Varni, Executive Director
Agency: Legislative Affairs Agency Date: ~

Distribution (by preparer): Leg. Finance. Legislative Sponsor, Requestor. OMB, Gov . & Impacted Agency(ies).
Page l1lof 1



FISCAL NOTE nm versions 'S rt
STATE OF ALASKA

1996 LEGISLATIVE SESSION (S) Publish Date: 3 ~cXfi'

Revision Date: 1/23/96 Dept. Affected” Office of the Governor
Title: An Act relating to election campaigns, election BRU: Elective Operations
campaign financing.... Component: Elections
Sponsor: Senators Kelly and Phillips
Requester: Senate State Affairs COMPONENT SERIAL NO. 21
Expenditures/Revenues (Thousanc s of Dollars)
OPERATING EXPENDITURES Fy 97 FYy 98 FY 09 FY 100 Fy 01 FY 02
PERSONAL SERVICES 0.0
TRAVEL 0.0
CONTRACTUAL 0.0
SUPPLIES 0.0
EQUIPMENT 0.0
LAND & STRUCTURES 0.0
GRANTS, CLAIMS 0.0
MISCELLANEOUS 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUES ( ) .o , ,
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF 0.0

1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (PY96) cost: $ | 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

SB 191 does not have a fiscal impact on the Division of Elections.

Prepared by Dana LaTour Phone:  465-5347
Division: Division of Elections Date: 1/23/96
Approved by

Commissioner: Lt. Governor Fran Ulmer JL-un, Date. 1/23/96
Agency Office of the Lt. Governor® //

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’'S LEGISLATIVE OFFICE
For further distiibution information, call the Governor's Legis ve Office

(Rev 1t/95) SClisnot xIs/[DBR Page 1 of 1
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES

%}?S@S%ﬁé&gzm Lﬁ@lSﬁAﬁ@Em@BENCY

Wsonara sueqgpoty
MEMORANDUM April 8,199

SUBJECT: Effect of Initiative % CFPOand  relatedpending legislation on
election campaign fundralsmgawllcable tothe April 1997
Anchorage mayoral campaign. (Work Order No. 9-LS1846)

TO: Senator Tim Kelly
ATH\(Ij: Bill Miles
an
Representative Jeannette James

FROM: Jack Chenoweth
Legislative Counsel

Your AP_rI| 3memo notes the April, 1997, Anchorage ma){ora_l election and inquires as to the
implications for election campal_%n fundral_sm(t;_ for that election under the pendln? election
ca_mp_alqn financing_reform initiative, Initiative % CFPO, and under each of the two
Brlnmpa measures-CSHB 368(JU_D? or CSSB 19(STA)--that are now under consideration

y the legislature. - Of particular interest to you is the probable effect of the Initiative and
the two measures on election campaign funds "already raised and those currently being
raised" for that municipal mayoral election. -

- Unless the voters in a municipality have voted to exempt the municipality,
then for municipalities witli a population of more than_ 1000 peaple, the procedures,
standards, and other requirements of AS 15.13 are minimum requirements. Both the
Initiative and each of the two bills would require that municipal election campaigns
in those municipalities be conducted at least in accordance with the requirements of

AS 1513

- Inalmost all cases, it a%pears that the Anchorage municipal election will
be conducted under revisions to AS 15.13and other provisions made by the Initiative
or by one or the other of two legislative measures.

~ The effective date ofan initiative is determined with reference to article XI,
section 6, that is, it becomes effective 90 day{s after certification of the results of the
election at which it was approved. Typically, the results ofa general( eletqtlondar§

continued...



Senator Tim Kelly
Representative Jeannette James
Aprii 8, 19%

Page 2

As a general rule, whether with reference to the Initiative or to either of the principal
measures now receiving legislative consideration, statutes are presumed to operate
prospectlvely_onIF, and will not be applied to matters arising before their enactment unless
a contrary legislative intent appears, either e>épressl or by necessary implication. Hood v.
State. Workmen's Compensation Board. 574 P.2d 811,813-814 (Alaska 19783 Pan Alaska
Trucking. Inc. v. Crouch. 773 P.2d 947,949 (Alaska 1989). 1L However, Proce ural changes
in the law that do not affect substantive rights may be applied retroactively. Matanuska
Maid. Inc. ;. State. 620 P.2d 182, 186- 18/ (Alaska ]98(5

Under either the Initiative or one or the other of the two pending measures, more stringent
limitations, restrictions, and constraints to be imposed on election campaign financing are
clearly substantive, They wouid come into effect on the effective date of the vehicle-the
Initiafive or the legislative bill-imposing the limitation or constraint. Until the appropriate
effective date of a chan%e in the law, candidates for municipal office are subject to current
|aw. Consequentlﬁl, candidates now are free to conduct election cami)algn financing efforts
in ways that, on the appropriate effective date, would become illegal.

So, for example, under current law, the maximum contribution that an individual may make
to amunicipal candidate is $1000; within limits not here relevant, corporations, partnrships
associations, and organizations are free to make contributions to the candidates; and
candidates may obtain contributions from nonresidents of the state. However, after the
effective date of the Initiative, for example, the ceiling on individual contributions to a
municipal candidate drops to $500; corporations, ~partnerships, associations, and
organizations, among others, are barred from making election campalqn contributions at all;
and nonresidents' contributions may not be accepted. Nothing in the Initiative may be said

(...continued? _ . o .
certified about December lfoIIowmlg the election. So, Initiative 9% CFPO, if left cn

the November general election hallot and approved, would have approximately a
March 1, 1997, effective date.

Each ofthe two prmcgjal legislative measures now [ecelvm% consideration,
CSH8368(Jud|C|ary2 and CSSB 191 (State Affairs), sPeuﬁcaII Sefs ou a January
1, 1997, effective date. However, if, under the two hills, the effective date section
IS not approved by a two-thirds majority, then the measures' provisions would take
effect 90 days after becomlnﬁ_ law, or approximately late September or early October
of this year, that is, before this year's general election.

11 In addition, in a provision that reflects the general rule, AS 01.10.090
L(jl?tes that statutes enacted are not retrospective unless expressly so declared in the
ct.



Senator Tim Kelly
Representative Jeannette James
April 8, 199%

Page 3

to (é)gggel someone Who s a candidate - lor mayor to refrain from raising amounts in excess
of $600 (but not in excess of the current maximum of $1000) from individual contributors
until the date the law changes and reduces the maximum ?er_mlssmle contribution to a
municipal campaign. Nothing compels that candidate from refusing to accept contributions
from corporations, partnerships, associations, and organizations, or from nonresidents of the
state until the date that the law changes and bars those contributions entirely.

More tc the point of your inquiry, nothing compels a candidate, who, having raised these
amounts and tapped these sources, to have to make refunds to contributors whose
contributions, once legal, have, by operation of the Initiative or one or the other of the
legislative measures subsequently exceeded the reduced maximums or otherwise have
become illegal. To so require, it seems to me, would be to be contrary to the reasonable
expectations of the candidate and the candidate’s contributors.

Your inquiry also implicates the status of election cam al%n finance contributions and other
assets held by a candidate as of the day before the effective date of the Initiative or of an
election campaign finance reform meastre enacted into law. Neither the Initiative nor either
ofthe two measures in their current form explicitly addresses the handlln% ofamounts raised
and held by a candidate before the taking effect of the changes made by the Initiative or

measure.

Again, I do not read either the Initiative or the legislation as necessarily |mpk/|n? that the
election camﬁalgn finance reforms are to be given retros?ectlve effect. Applying the
Brlnmples of the cases cited, it would be myjud%ment that, as to maney raised by a candidate

efore a change in the law and being held by the candidate as of the effective date of the
change in law, unless to do so would be to give retrospective effect to a substantive chan%e
In law that defeated the reasonable exloectatlons of the parties, the changes in law apply to
thereafter require that the campaign balance on hand be subsequently handled in accordance

with the law as it is amended.

What that means, in my view, is this:

- If, on the day before the effective date of the chan?e in law, a candidate has money
on hand that, on and"after the effective date, the candidate could not otherwise properly
accept and use as a campalgn contribution, the candidate is not comPeIIed to offer refunds;
however, on and after that date ofthe change in law, to the extent that more restrictive, more
stringent limitations attach to the expenditure or use of campaign funds on hand, those more

= | here use the term "candidate” to include not only formally declared
candidates but also anyone who, bY filing with the Alaska Public Offices
Commission under the appropriate regulation, Indicates an intention to raise money
in order to campaign as a candidate for the mayoral office.
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restrictive, more stringent provisions apply and the amounts on hand become subject to those
provisions;

- if, on or before the day before the effective date of the change in law, a candidate
borrowed money pledging _campalglr] contributions as a source of loan repayment
notwithstanding new pranibitions and limitations on use ofcamPalgn contributions |mposed
on and after that date of the change in law, it seems to me that the application of the case
decisions may allow the candidate to use excess contributions to meet the debt obligation,
See Norton V. Alcoholic Beverage Control Board, 695 P.2d 1090, 1093 (Alaska 1985)
(superseded statute under which, while it was in effect, parties to a hquor license transfer
provided security for debt payment remained applicable to retransfer of liguor license to
avoid giving substantive retroSpective effect of the later enactment).

Two cautions:

First, to all who expect to campaign in the Anchorage mayoral campaign, keep complete
records. . Those records should be kept in a way that there is no ambiguity as to when
contributions were received, obligations incurred, and expenditures paid or accrued. Since
the Municipality's mayoral election campaign period will inall likelihood overlap the change
in law, the completeness and accuracy of the records may be critical to a definitive
determination as to whether a transaction required to be recorded and reported was consistent

with applicable law.

Second, although I am the legislative attorney assigned responsibility for drafting HB 368
and SB 191, | cannot provide you with a definitive opinion on the question. To obtain
conclusive guidance concerning the interplay between the Initiative, or either of the hills, and
current law that you may fully rely on, candidates considering the Anchorage mayoral race
would be well aavised to check with the Executive Directc of the Alaska Public Offices
Commission, Karen Boomian (inconsultation with the De?a. of Law) and, because the

uestion involves election campaign financing in the context 0. a municipal election, from
tne Office of the Anchorage Municipal Attorney, Mary Hughes.

JBC:glc
96-212glc
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AMENDMENT

TO: SCS CSHB 34L(JUD). Work draft D (Apr. 16, 19%)
1 Page 12, line 28 [o Page 13 line 10
Delete all material and inert;
* Sec, 4. AS 22.10020(d) is amended to read:

(d) The superior court has jurisdiction in all matters appealed to it from a
subordinate court, or administrative agency when appeal is provided by law. The
hearings on appeal from a final order or judgment of a subordinate court or
administrative agency, except in an appeal under AS 43.05.242, shall be on the
record unless the superior court, in its discretion, grants a trial de novo, in whole or
inpart. The hearings on appeal from a final order or judgment under AS
43,05.242 shall be on the record."

Page 17, line 10:
Delete “FORMAL APPEAL”
Insert “ADMINISTRATIVE APPEAL"
Page 17. line 15t Page 19, line 8
Delete all material and ingert:
“Sec. 43.05.242. JUDICIAL APPEAL CHALLENGED VALIDITY OF

TAX. (@) Within 60 days after a decision resulting from the informal conference, a
peraon aggrieved by the action of the department under AS 43,05.240 on a ground

B R E B o o uguo o~ w o
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1 specified in this section may appeal to the superior court. Anappeal under this

2 section may be taken from an informal conference decision onlyupon the ground that

3 a tax statute or tax rcgulauon is
4 (1) violative of the United States Constitution;

5 (2) violative of the Alaska Constitution; or

6 (3) preempted by federal statute, regulation or treaty.

7 (b) An appeal under this section may not be taken if

8 (1) there is a dispute of material fact;

9 (2) a factual record is necessary to decide the question of law raised,;
10 (3) developmem of a factual record will render itunnecessary to re.’ch
1 the question of law raised; or
12 (4) the taxpayer challenges the assessment of the tax on a ground other
13 than one listed in (a).

14 (c) No issue may be presented to the superior court unless it first has been

15 presented in writing to the department at or before the informal conference. The

16 department shall prepare a record of that portion of the informal conference relevant
17 to the issue on appeal. The court shall

18 (1) resolve a question of law in the exercise of the independent

19 judgment of the superior court judge;

20 (2) defer to the Department of Revenue on a question of law for which
21 discretion is legally vested in the Department of Revenue, unless not supported by a
22 reasonable basis.

TOTPL P.02
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10

12

13

14

16

17

18

19

20

21

22

(d) An appeal of the informal conference decision under this section is
exclusive, and the taxpayer electing to appeal under this section may not pursue an
appeal under AS 43.05.241 or pursue any other action under another statute.

(e) When an appeal is taken under this section, the taxpayer shall be given
access to the file of the department in the matter for preparation of the appeal, io”n

() Luan appeal under this section, the amount due shall be paid whhii/3"day6
after the date of the service of the informal conference decision. In place of payment
of .the amount due, the taxpayer may file a bond with the court or otherwise obtain
relief from payment in accordance with the Alaska Rules of Appellate Procedure.

(g) Venue for an appeal filed under this section shall be set under rules
adopted by the supreme court.

(h) If it is determined that appeal was improperly filed under this section, or if
the court rules against the taxpayer, the appeal shall be transferred to the office of tax
appeals for further proceedings under AS 43.05.400 - 43.05.499 without prejudice to

any claims or defenses of the taxpayer that were barred from being raised in court by

(b)(4) of this section.”

Page 19, lines 14-7.1:

Delete:

“A return made and subscribed by the department in accordance with this
section is presumed sufficient for all legal purposes. However, nothing
prevents a taxpayer from presenting evidence or other information on informal

conference [APPEAL] under AS 43.05.240 or in an appeal under AS
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1 43,05.241 or 43.05,242 in order to rebut the presumed sufficiency of a return
2 made and subscribed by the department, nor docs the presumption of

3 sufficiency alter the parties’ respective burdens of proof once the taxpayer has
4 presented evidence or oilier material information to rebut that presumption.”
5 Insert:

6 “An assessment or [A] return [MADE AND] subscribed by the department in
7 accordance with this section is presumed sufficient for all legal purposes.

8 However, nothing prevents a taxpayer from presenting evidence or otker

9 information m [ON] an informal conference [APPEAL] under AS 43.05.240
10 or in an appeal under AS 43.05.241 in order to rebut the presumed
11 sufficiency of a return or assessment [MADE AND] subscribed by the
12 department, nor does the presumption of sufficiency alter the parties’
13 respective burdens of proof once the taxpayer has presented evidence or other
14 material information to rebut that presumption.”

15 Page 19, line 28:

16 Insert:

17 u*Sec. 13. AS 43.05.275 is amended by adding new subsections:

18 (c) A taxpayer who has filed a return, paid the full amount due on the
19 return, and made a claim under this section may, without exhausting

20 administrative remedies, file an action in superior court to recover on the

21 claim if the sole ground for appeal is that a tax statute is:

22 (1) violative of the United States Constitution;



APRJB. "7S_.01J.43fln AK OIL ii GAS HobN~ P.7/31

1 (2) violative of the Alaska Constitution;

2 (3) preempted by federal statute, regulation or treaty.

3 (d) An action under (c) may not be brought if

4 (1) there is a dispute of material fact;

5 (2) a factual record is necessary to decide the appeal;

6 (3) development of a factual record will render it unnecessary to
7 reach a question of constitutio’ al law or federal preemption; or

S (4) the taxpayer challenges the assessment of the tax on a

9 ground other than one listed in (c)."
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AMENDMENT
OFFERED IN THE SENATE BY SENATOR
TO: CSHB 34ICFIN), Wo* draft D.(Apr. 16,1996)
Page 19, lines 10 - 16:
Delete all material and insen:

MSec. 17. TRANSITIONAL PROVISIONS, (a) The remedies and procedures provided
by this Act apply to all revenue tax appeals in which a request for formal hearing is filed
-with the Department of Revenue on or after the effective date af. tins Act. Tha ramedbs and
procedures existing before tho effective date of this Act apply to all revenue tec appeals in

which a request for formal hearing was filed with the Department of Revenuebefore the
effective date of this Act, unless all of the parties toan appeal agree in writing to the
remedies and procedures established by this Act.’

Page 22. lines 6-10:

Ddctc all material and renumber remaining section accordingly.
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February 12, 1996

Senator Tim Kelly
Chairman, Legislative Council

Alaska State Legislature

Room 101, State Capitol

Juneau, AK 99801-1132

Re: Campaign Financing Initiative
Dear Senator Kelly:

You have asked us to review the pending Campaign Financing
Initiative and advise you as to whether there are significant
constitutional problems with any of its provisions. We have done
that review and in our opinion there are a number of sections in
the Initiative that raise serious constitutional issues. We will
review the provisions®we have identified, and for each provision
we will give you our opinion as to the likelihood of its being
held unconstitutional and a brief discussion of the basis for our
opinion.

1. $500 Limit on Individual Contributions to Candidates
(Proposed AS 15.13.070(a), Sec. 5 at page 2).

The Initiative pronoses to reduce the maximum amount that
individuals may contribute to candidates each year from the
existing $1,000 limit to $500. We believe that a Ilimit of $500

would probably withstand a constitutional challenge on First

Amendment grounds, although it is a fairly close question.
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In Buckley v. Valeo. 424 U.S. 1 (1976), the United States

Supreme Court upheld a Ilimit of $1,000 for contributions to

candidates for federal office. The Court prefaced its analysis

by recognizing that any limits on campaign contributions restrict

a person's right of free political association. 1/ As a result,

contribution limits can be justified only by demonstrating that

the limits promote an "important" governmental interest and that

the limits are "closely drawn to avoid unnecessary abridgment of
association freedoms.”" 2/ In other words, the Ilimits on what a
person may spend to further his or her political ideas by
contributing to a candidates who shares those ideas may be no
lower than reasonably necessary to further legitimate and
competent governmental interests.

Although various governmental interests were asserted in
Buckley to justify the $1,000 limit at issue in the case, the
Court recognized only one as being sufficiently important to
justify infringement of associational rights — the government's

interest in preventing corruption and the appearance of

1/ The Court stated:

Making a contribution, like joining a
political party, serves to affiliate a person
with a candidate. In addition, it enables

like-minded persons to pool their resources
in furtherance of common political goals.

Buckley v. Valeo. 424 U.S. at 22.
2) Buckley w. Valeo, 424 U.S. at 25.
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corruption that may result from the "real or imagined coercive
influence of large financial contributions on candidates’
positions and on their actions if elected to office." 3/
Throughout its analysis, tne Court emphasized that it was only
"large" contributions that tended to suggest corruption or the
appearance of corruption — the perception that "large
contributions are given to secure political quid pro quo's from
current and potential office holders.” 4/ In deciding that the
$1,000 amount was "closely drawn" to achieve the goal of
preven .ing corruption, the Court gave substantial deference to
Congress in setting the precise amount. The Court, for instance,
viewed the distinction between a Ilimit of $1,000 and a lim it of
$2,000 as simply one of degree, but went on to caution that at
some point differences of degree may become "differences in
kind." »

It was just such "differences in kind" that caused the
United States Court of Appeals for the Eighth Circuit to

invalidate extremely low campaigh contribution limits to

candidates adopted by initiative in Missouri. Carver v. Nixon.

3/ Buckley v. Valeo. 424 U.S. at 25. The Court in Buckjey
specifically rejected the argument that contribution limits of
any amount could be justified on the basis of two other interests
— (1) that of equalizing the relative abilities of the rich and
the poor to affect the outcome of elections and (2) reducing what
the Court described even in 1976 as "the skyrocketing cost of
political campaigns.”

4/ Buckley v. Valeo. 424 U.S. at 26.
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64 U.S.L.W. 2407 (8th Cir., December 19, 1995). The contribution
limits at issue in Carver were set at $100 and $200 (depending on
the population of the election district) for legislative and
local races, and $300 for statewide candidates. While
acknowledging the importance of the state's interest in
preventing corruption and the appearance of corruption associated
with large contributions, the Court found that the limits were
not closely drawn (or in the Court's v/ords "narrowly taijJored")
to promote that interest. The Court found that the State had not
demonstrated any necessity for such low contribution limits,
noting that the $100 to $300 limits amounted, after adjusting for
inflation, to only a very small percentage of the $1,000 Ilimit
approved in Buckley in 1976 as being sufficient to avoid the
appearance of corruption. 5/ The Court also found it significant
that the $100 to $300 limits would affect a large number of
contributors, since statistics from recent Missouri elections
showed that, depending on the particular race, between 19.5 and
35.6 percent of contributors had given more than the Ilimits at
issue.

We believe that courts would analyze the Initiative's

proposed $500 limitation on contributions to candidates in the

5/ The Court cited to a prior decision, Day v. Holohan. 34
F.3d 1356 (8th Cir. 1994), in which the Court invalidated a $100

limit on contributions to oolitical committees. The Court in Day
observed that a $100 contribution in 1976 would have a value of
$40.60 in 1994 dollars -- approximately 4 percent of the $1,000

lim it approved in Buckley.



