ALASKA LEGISLATURE COMMITTEE FILES 199b-1996 8672
8889 SENATJ JUDICIARY




mL
»S.V'V;



FISCAL NOTE

STATE OF ALASKA
1995 LEGISLATIVE SESSION

Revision Date:

Title: *»e.i Act revising Rule 16. Alaska Rules ot
Criminal Procedure. ..discovery...*

Sponsor: Senator Lsman

Requester: Senator Leman

Expenditures/Revenues
OPERATING EXPENDITURES

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

S5CUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING

FY 96 FY 97

0.0 0.0

CAPITAL EXPENDITURES
C hange in revenues i

PUND SOURCE

’CC2 Federal Receipts 1
1C03 GF Match i
1004 GF i
1C05 GF/Prcgram Receipts

1CCC GF/MHTIA r

Other t
0.0

TOTAL 0.0

Ea’ note of any current year (FY95) cost: 0.0

POSITIONS
FULL-TIME
part-time
TEMPORARY

0.0 0.0

ANALYSIS: (Attach a separate page X necessary)

BILL NO. SB 10
Dept. Affected: Department of Law
|L‘ﬁ3J Prosecution
Component: _ Al
COMPONENT SERIAL NO. 0085-0090
(Thousands of Dollars)
FY 98 FY 99 FY 00 Fy 01
0.0 0.0 0.0 0.0
(Thousands of Oollarsl
1
1
0.0 0.0 1 0.0 0.0
0.0 0.01 0.0 0.0
_1 1

This bill revises Rule 16. Alaska Rules of Criminal Procedure, rolatmo to discovery and inspection of evidence in
criminal proceedings and. in so doing, adopts the comparable federal rule. The bill will havo tho effect of

providing full and fair discovory to both sides <n a criminal proceeding, as opposed to the exiting rule which
allows only tne defenso to discover cvidenco hold by the prosecution.

Consequently, the department believes

that the bill will result in fairer verdicts and, m somo cases, may avoid trials when the prosecution is given early

notice of a viable defense.

A

Richard | Pequey P'ns?c
Adm.nistrvjve S.o.cryOA.n"

Presared by;
Oivition: j "
Approved by Commissioner

Agency- Department ot Law

brucc M flotelho Atjorwy General

_ Phoney -165-3672
f] Oate:;,  1/23r95
Oate: 1/23/95
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FISCAL NOTE

STATEOF ALASKA BILLNO. SB 10

1995 LEGISLATIVE SESSION

Revision Dato: D*pt. Affocted: Alaska Court Systom
Title: An Act rovtsing Rulo 16, Alaska Pulps of BRU: Trial Courts
Criminal Proooduro, relating to dlacovory Componintr
f onsor: Son. Loman

Requestor: COMPONENT SERIAL NO. 766

EXPENDITURES/REVENUES (Thousanda of Dollars)
OPERATING EXPENOfTURES FY 96 FY&7 FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES
TRAVEL ,
CONTRACTUAL 0.8
iJPPLIES 0.2
EQUIPMENT
LAND ASTRUCTURES
QRANT9 4 CLAIMS
TOTAL OPERATING 10 0.0 n.o 0.0 0.0 0.0

CAPTAL EXPEND(TURES | |
[CHANOE INREVENUES () | | [

FUNO SOURCE (Thou»nda ot Delia's)
1002 Fedorai Receipts
1003 GF Milch
1004 GF 1.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Piogrem Receipt!
1005 GF/MHTIA
OtMf
TOTAL 1.0 0.0 0.0 0.0 0.0 0.0

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

Eatirut* ot currentyw (FY 95) coat: S Nona

ANALYSIS: (Attach a separata page if necessary)

Soo Attached analysis

Propnrod by: C. S. Christonsen lll, Staff Counsol “ 7 § T J L Pnono; 284-A22S
Agency: Alaska Court Systum Dote: 02/01/95
Approved by:  Arthur H. Snowdon, Il, \dmin/strntlvo Diroctor K? ( C /

Agency: Alaska Court System Data: 02/01/95
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A laska Court System
Fiscal Analysis

SSIFl |
|

This legislation will roqulro revision of Criminal Rule 18 of tho Alask i Rules of Court. It Is anticipated that the rule
will bo drafted by tha court rulos attorney and circulated to all Bar mombora.

SMirmL.*!

Postage to mall tho rovié0d Criminal Rule to 2,600 members of tho Bar $832
Suppt'oa

Printing supplies: copier papor, envolopos, por pago coplor malntononco charges, etc. 182

Total $1,014

Pago 2 of 2



FISCAL NOTE

STATE OF ALASKA LL NO: SB 10
1995 LEGISLATIVE SESSION

novision Dato: Dopt. Affocted:  Pnhlin Safnty
Titlo: _"An act revising Rule. IG.-rtlaaka Rules ol BRU: . DPS Stntnwidw
mCmninal Pmccdliic  to adoot camiwnhlti federal fuln." Componunt: -Commissioner’;! Offir.n
Sponsor  ..ScnfllQi-Jxman
Roquestor:  (S) Judiciary COMPONENT SERIAL NO, 0523

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 98 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL EXPENDITURES -0- -0- 0 -0- -0 0
chance m ravtrer.s t > -0- -0 o -0* -0 «0*
D nrna Codm
FUNDING: (Thousands of Dollars)
1002 Fedoral Receipts
1003 GF Match
1004 GF
1005 GF/Program Recoipts
1008 GF/MHTIA
Other
TOTAL -0- *0. -0- 4). 0- -0-
Estimate of current vent <FY 95) impact: $ -0-
POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach d separate page if necosaary.)
No significant impact is anticipated.
Prepared By: <en flisehntf Phono: 485 4338
Division: Administrative Serves Date: Q1. 2fl<IS
Approved by Commissioner: -2 Oate: /1 Jcl 2~
Agency ftnrtald I Oltn Dent, if PnMir Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

. For further distribution information call tho Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA MILL NO. SB 10
1995 LEGISLATIVE SESSION

Revision Dato: Department Affected: Adminlatrotlon
Title; rAn-Ad rwtelno Rulo 16. Alaska Ruleaof Criminal Proooduro
rflletinn tQ.dltcovcrv and IntPKrtionin criminal proceedings* BRU; »”t?tlc_Pofendrr Aaoncv

- Component: Public Defender Aasnov

Sponoor: Senator iomnn
Roqueator: Scnotor lemon . COMPONENT SERIAL NO, 1031

rXPENDITURES/REVENUES: (Thouatinda of Dollar*)
GTOWNrra WF>feNI5r»URK" «Tvstt -FTGT TV 96 £7T9 PVTIO '  fY 01

TfeRSOKIAI SERVICES m .7 + 366.7" .57 414.a 433.0

TRAVEL als *i 6 0.6T 6.0 6.6

CONTRACTUAL

SUPPLIES r

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS )
TOTAL OPERATING 370.? 356.7 403.4 420.8 433.0 458.0

rgTPTTAnmwsfYum™

"CTIANOC ITTRCVINOES T

FUND SOURCE: (Thousand! of Dollars)

1002 federal Receipts

1003 GF Match

1004 GF 37017 JSg.7 403.4 479.8 439.0 458 0
1C05 GF/Prooram Receipt*

1000 GF/MMTIA

OTHER
T6TAL 320.7 3R0.7' 403.4 420.6“ 439.0 "399.0
rulmate of any currant yaar (FY 96) coaU ¢ 0
0S) : )
nLﬁ%E "t jo ' “fIS' ~IT 0.0 0.0 0.0
PART-TIME
TTMPORARY

PREPARER TO PROVIOC ALL DISTRIBUTION COPIES 70 OOVOVfOIVR LCOISLATFVI OFFICE
Foi furthat attribution Information, call tha Governor's legislative Office
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ANALYSIS: (continued)
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I'PiUion Title
linwipioin

Tune Statin Staff Monthi
PET

TYPE OP nXIRNLIrUAK
SWy
Bemfin
I'rcmnot Piy
°orr
Total Periooal Serricta

Trml
Coitnctnal
Coounodkiei
E<fjipman
Ohrr

Total CMt

FUNDING. SOURCE FOR TOTAL COST

Fedritl Kecript 1007

GF. Mmili 100)
Ccaml putik] o
IA Reuipii 1007
CIT R«#;po 01
O itf

Request For
New Position

No. of Poailiotu Range / Step Bup Unit

6 14A GGU
Location Electing D ut/kt 1
ERA ARA, LAA, CAA. 10,2, 37,4, 37,37
MEA.DAA
AMOUNT JuitiOdlioo
47404 Thr* 6wvtitigocr poiitinm will b crassary 10 net the inorwd drmvuvh for defrtaa bre*tj(uion
107274 vhm the iWimura hei “opted outt thfec r.rfir.ico\c/tl duccrmy _pIorwora “!0 thae* EUT the defertc
which would ordinarily be ujrd (0 prepare and WWuate thr ilrenflh of the proieaitioo'i air. Inuid,
the dr/rrae attomey will hrve to rely on drfeair iuH inratitaoti to interview witnuitt m1 pthn
4471 other factual infonnttion conceming the cast. Eacrpt for the Anchorage poiition, then new powtiom
£000 ere 101 1u ouKci wane unit n m utTenjgwor ponoHi
BUDGET ANALYSIS:
6 Invmigaror |1
sls
30471 Shvi SIS
Konrbue 710
Kndul 3)7
Bwro* 7.0 m
M Oilbnthrra 240
370471 47
Pictorial Service* 3447
r1 _£2.
TOTAL 3707
AGENCY ..ABMINSntVrON
MU  rUMIC D3ENDEA AGENCY
OOWONUfT ITIimCDgEfOPIACgfCY P-r » .3
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STATE OF ALASKA
1995 LEGISLATIVE SESSION

Revision Dalo:

Title: 'An Act revising Rule 16. AlasKa Rules of Criminal. _
Procedure relating to discovery and inspoction in criminal

procagdious]

Sponsor: Senator Leman
Requestor: Senator Leman

FY 96
364 7
6U

OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 3707

CAPITAL EXPENDITURES o

CHANGE IN REVENUES ( ) a
FUND SOURCE:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Rocoipts
1006 GF/MHTIA

OTHER

TOTAL

Estimate ot any current year (EY 95) -:ost: S O

3707

FULL-TIME 60
PART-TIME
TEMPftHAfiY

PREPARER TO PROVIDE ALL DISTRIBUTION COPI
For lurirw r rji&ttciution rfilormstcn, can

Rev Otiw
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FISCAL NOTE

HILL NO. Sit 10

Department Allocted: Admimst ation

BRU: Public. Defender Agency
Component: Public DetontigLAg»ncy_

COMPONENT SERIAL NO. 1631

FY 97 FY 98 FY 99 Fy 00
380.7 397.4 414 8 433.0
60 6.0 60 6.0
386.7 403.4 420.8 439.0

0 0 o o

0
(Thousands of Dollars)

386 7 403 4 420 8 4390
-403.4 420.B 439.0
60 60 60 60

Govorno'e LogutaK o Office

S TO GOVERNOR'S LEGISLATIVE OFFICE

Paae

FY 01
452.0
60

458.0

4580

42BQ .

60
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FISCAL NOTE

STATE OF ALASKA KILL NO. SK 10
1995 LEIJLSI.ATI VE SESSION

ANALYSIS: (continuod)

This hill proposes a profound chance in the way criminal cases arc litigated in Alaska. Under current court, rule, lhr;
defense is entitled to all relevant materials concerning a case which is in the possession or control of the
police/prosecutor. Under this proposal, a defendant will receive full discovery only if he or she agrees to turn over
information to the prosecution concerning the defense case.

The State of Alaska has long had a plea bargaining ban. Additionally, Alaska has strict sentencing provisions as regards
mandatory sentences and enhanced sentences for repeat offenders. Parole release is restricted in many instances and
good time deductions are not as liberal as in other jurisdictions. Ordinarily, the combination of these factors would
create more litigation of criminal matters. Fortunately, Alaska’s full discovery provisions under Criminal Rule Hi
provide the defense with an opportunity to review and evaluate the prosecution's case. .Specifically, a defendant and
his/her lawyer can make a knowing determination as to the propriety of pleading guilty versus exercising trial rights
because of the full fund of information which is reipiired to be provided under the current rule. As a result, more than 90
percent of Public Defender (PD) clients plead guilty or no contest.

Ifthe rule is changed, some percentage of criminal defendants will choose not to participate in reciprocal discovery. The
effects will be as follows:

Fewer dispositions at thn felony intake stage;

More pretrial hearings, including evidentiary hearings tn "discover” facts;

More discovery disputes, involving lawyer and court time;

More gamesmanship, generally with respect to criminal litigation; and

More trials (the moat labor-intensive and costly component of criminal litigation).

P —WN

It is difficult to determine to what extent individuals will opt out of the receipt of discovery from the prosecution, Until
there is an experiential basis for making such a determination, the PD takes n very conservative approach to fiscal
impact. No additional lawyers or clerical support are being requested. At the minimum, however, each of the 13 PD
offices will need investigative support. Currently there are five offices which have no investigator positions. Therefore,
five investigators will he added to accommodate these offices. Additionally, the Anchorage I'D office will require one
additional investigator, given the high volume caseload in that office location.

FISCAL ANALYSIS

6 Investigators Il

Anchorage $ 515

Sitka 51.5
Kotzebue 71.0

Kodiak 39.7
Harrow 71.0
Dillingham 1H.0

3G4.7

al Services 364.7

Travel .. livu
TOTAL § 370.7

1.frtibtotn KO Pc 2 ol V
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CSFCRSENATE BILLNQ 10 )
INT” ELEGISLATURE CF THE STATE CE ALASKA
NINETEENTH LEGISLATURE - AIRST SESION

BV

Offered:
Referred:

Sponsorls): SENATORS LKMAN, Kelly, Halford, Orcen

A BILL
FCR AN ACT ENTITLED
"An At revising Rile 16 Alaska Ries of Cnimiral Procedure, relating to
discovery ad ingpection in criminel  prooesdings.”
BE IT ENACTED BY THE LEGISLATURE CF THE STATE OF ALASKA

e Section |I. Rule 16. Alaska Rules of Criminal Procedure, is amended to read:
Rule 16. Discovery.
(@) Soope of Disoowery.

(JJ  In order to provide adequate informatton for informed pleas,
expedite trial, minimize surprise, afford opportunity for effective cross-examination,
and meet the requirements of due process, discovery prior to trial should be as full and
free as possible consistent with protection of persons, effective law enforcement, and
the adversary system. The following discovery shall he nrovidcd:

i) Disdosure tothe Aooused. The prosecuting allomgy.shail
dhcipve iiuttfvnsy-muQscl

taal awv naena o _inforralion wijhin Lig;

ol* CSSB 14 )
ISKIETTD 'EXT WAO'ETEDI
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prosectHinn attorney's possession or control that tends to neme the
jylilt of tho accused as lo lhe offense or would tend to reduce the

accused's punishment therefor;

(o) upon request. uraitd inrv meterials as proviced
uncer Oiminal Rule fifire

(ec) disclosure reuuired, nnd in the manner provided,
bv AS 1245060 » 124508

(dd) anv books. Dimers, documents, photographs or
tangible objects, which the prosecuting attorney intends to use in
Ilhe hcarinti or trial which were obtained from or belong to the

accused.

(i) Disdosure to the Proseouting Attormey. The defenclant

tan) unless a different date is set bv the court, no
later than 10 davs before trial, inform the prosecutor if the
defendant mav relv upon a defense of alibi, justification, duress,
heat of nassion. entrapment, or other statutory or affirmative
defense: failure to provide timely notice shall entitle ihe H[B&l,ltor

to a continuance; if the court finds th a continuance is not an
adequate remedy under the circumsta.ices of the case, the court
mav impose other sanctions, including prohibition the defendant

from asserting the dcsilLnatedjlefepse;

() give notice of an insanity defense or a deferse
of dimnished capecity de to nmental diseese or defect in
conpliance with AS 1247,

(cc) participate in non-testimonial identification
procedures when ordered bv the court under < of this rule;

tod) disdose to the pnciHing attormey disclosure
required and in the mamer provided, v AS 1245060« 1245012

ice) tum over to the prosecutor any physical evidence
of ihe offense received v deferse counsdl; if Ihc physical evidence

LI ,-rirrw  m r ipacketez!
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Is received, from the attormey's dient or acquired us a direct result
jOnformal.ion communicated DY tit'}.:IknlUJe ferse counsdl nmav mt
hc compeked to provice anv informration concermini! the source of
the evidence or (he marer inwhich il wes dbtained: in such cases,
the prosccutor.nmynot reveal the source of the evidonce to (he
iurv; if the physical evidence is not received from the dlient or
acquired as a direct.result of informetion communicated hy Ihe
dient, deferse coursel srell revedl the manrer in which the physical
evidence wes dotained unless thet  informmation i otherwise
privileged,

@ Within 10 davs of arraiannent. a defencant shell file a written

notice, personally executed hv the defencant, staling whether the defenclnt elects
lo participate in additional discovery tinder <) and (g of this rde. I the
defenclnt fails to file a notice or if the defendant elects ot to participate .in
additional discovery under this rule. (1)) and () of Ihihrule do.not apply, THE
filing of a natice to participete in the additional discovery process uncer this njle
shall he deered a waiver of the defendant’s privilege agairst self-incrimination
&s 1o the information and meterials thet the defendant is required to disclmyJfl
the prosscution under <) of this rule.  If anv defendant knowingly shares jn
additional discovery dotained hv a codefendant uncer this rukvihg_ defendant
shell he deened to hale elected to participate in the additional discovery process
as proviced in this rule,
(b Additional Disclosure to the Acoused
() Informration within Possession or Gortrdl of Proseouting Attornrey,
Exoept as i 6< mwisc proviced as to vatters ot sulgject to disclosure ard protective
orchrs, the proseouting attormey Sdll disclose te following information within the
prosecuting attormey’s possession or cortrdl to deferse coursd ad ke availadle for
Ingpection ad copying:
) The rares ad addressss of persos koan by tre
govermment to hae knowledie of rdevart facts ad their wntten or recorced
Staterrents or sunaries of statenens:

-J. CSSB I(X >
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(i) Any written or recorded statements and summaries of
statements and the substance of any oral statements made by the accused;

(il)  Any written or recorded statements and summaries of
statements and the substance of any oral statements made by a co-defendant;

(iv) Unless n different date is set bv Iho nwrVas soon.as
known and no later than 45 davs before trial, the orooeutor shall inform
the defendant of the names and addresses of anv expert witnesses
nerforminn work in connection "ith the cave; the prosecutor shall also
make available for inspection and copying anv reports or written
statements of these experts; failure to provide timely notice under this cole
shall entitle the defendant to a continuance; if the court finds that a
continuance is not an adequate remedy nndcrJhe circumstances of the
case, the court mav impose other sanctions, including prohibitin*thg
orosecnlor from calling the expert at trial |ANY REPORTS OR
STATEMENTS OF EXPERTS. MADE IN CONNECTION WITH THE
PARTICULAR CASE. INCLUDING RESULTS OF PHYSICAL OR MENTAL
EXAMINATIONS OF AND SCIENTIFIC TESTS. EXPERIMENTS OR
COMPARISONS!;

(v) Any books, papers, documents, photographs or tangible
objects, which the prosecuting attorney intends to use in the hearing or trial
and which are not otherwise disclosed under <a)(l)(t)(aa) of this rule
|WHICH WERE OBTAINED FROM OR BELONG TO THE ACCUSED!; and

(vi) Any record of prior cnminal convictions of the defendant
and of persons whom the prosecuting attorney intends to call as witnesses at
the hcanng or tnal.

(2) Information Provided by Informant-Electronic Surveillance. The

prosecuting attorneys shall inform defense counsel:

cssi 10t )

(1) of any relevant matcnal or information relating to the guilt

or innocence of the defendant which has been provided by an informant, and
(if) of any electronic surveillance, including wiretapping, of

(aa) convcrsauons to which the accused or the accused™

*

e rorrfa JOXF at/.aetsi
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attorney was a party,

(bb) premises of the accused or the accused’s attorney.

(3) [INFORMATION TENDING TO NEGATE GUILT OR K DUCE
PUNISHMENT. THE PROSECUTING ATTORNEY SHALL DISCLt E TO
DEFENSE COUNSEL ANY MATERIAL OR INFORMATION WITHIN THE
PROSECUTING ATTORNEY'S POSSESSION OR CONTROL WHICH TENDS TO
NEGATE THE GUILT OF THE ACCUSED AS TO THE OFFENSE OR WOULD
TEND TO REDUCE THE ACCUSED'S PUNISHMENT THEREFOR.

(4)J  Information Within Possession or Control of Other Members of
Prosecuting Attorney's Staff. 'Hie prosecuting attorney’s obligations extend to material
and information in the possession or control of

(i) members of the prosecuting attorney’s staff, and

(if) any others who have participated in the investigation or
evaluation of the ease and who either regularly report or with reference to the
particular case have reported to the prosecuting attorney's office.

(4) |(5)] Availability of Information to Defense Counsel. Whenever
defense counsel designates and requests production of material or information which
IS not in the possession or control of the prosecuting attorney but would be
discoverable if in the possession or control of the prosecuting attorney, the court shall
issue suitable subpoenas or orders to cause such material to be made available to
defense con -I.

(5) |(6)] Information Regarding Searches and Scizures-Statcments
From the Accused-Relationship ot Witnesses to Prosecuting Attorney. Except as
otherwise provided the prosecuting attorney shall, upon request of defense counsel,
disclose and permit inspection, testing, copying and photographing of any relevant
matena) and information regarding:

(7) Specified searches and seizures:
(ii) The acquisition of specified statements from the accused:

and
(hi) The relationship, if any. of specified witnesses to the

prosecuting authority.

a* CSSB KX |
-ZtICTFD 7ZX7 HPACIKIZ.
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i6] |(7)| Olher Information. Upon . reasonable request showing
materiality to the preparation of the defense, the court in its discretion may require
disclosure to defense counsel of relevant material and information not covered by
ISUBSECTIONS] (0b)(1). (b)(2). |(b)(3).| and (b)(5) of this rule |(b)(6)].

(7) |(S)] Legal Research and Records of Prosecuting Attorney.

Disclosure shall not be required of legal research or those portions of records,
correspondence, reports or memoranda [TO THE EXTENT| that [THEY| contain the
opinions, theories or conclusions of the prosecuting attorney or members of the
prosecuting attorney s legal staff.
(c) Addrtional Disclosure to the Prosecuting Attorney.

(I) Bqoert Witnesses. Unless ;i diifferenUdatc is st hv IMIJEH-
o later then 30 davs before trial, the defendant shall inform the nrosecutpr of
the nanus and addresses of anv expert witnesses thet are performin'.: work in
conrection with the case for the defencant. The defenclnt shell also neke
available for inspection and agovin® anv reports or witten statenents of these
experts. Failure to provicke tindv notice under this rule Sl entitle the prosector
toacontinuance.  If the court finck thet a continuance is ot an adequiate reedy
uncer the drcunrstances of the case, the court ey inpose other sanctions,
inclucing prohibiting the defendant from calling the.experUalinal

12) Legdl Research and Reoords of Deferse Gournsel.  Disclosure

sell mt he .eouired of lezd ressarch or those portions of recordk,

correspondence’™ rgports o meroorand3 that.conlaindhg-opinions. theoneSQC
conclusions of the dieferse coursel or menroers of the deferse counsel's legal Steff.

3 Cther Information. Unless a different date is set by the court,

no later than in doss before tria the defendant shell fumish the statv willi The
folloning,material within the defendant™? possession or control!

(1) The rames and addresses of peryns the defendant ey
call as witnesses and their written or recorcked staterments or summaries of
MaKmmto

(i) N record of priPfDcriminalcorsidlions kQUMURQUQ
defendant relating to the potential defense witnesses; and

CSSB Ix > 6
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[HiLATY i>wKst.Diipvre, riwwnKiii®liuipgniph™tjjr-lanKibte
qliicels. Ire (lefersyjnay uscjis thadvogjrJoHnACTA TN »t 6 hearing
or Irixl_ciidAGILaLiri votTHhyrwisvjlisdoeod yndyr Giilllii)(v) of this
e  (NONTESTIMONIAL  IDENTIHCATION PROCEDURES-
AUTHCRITY. URON ARPLICATION CF THE PRCEEQUTING
ATTCR\EY. THE COLRT BY CRCER VAY DIRECT AXlY PERION TO
PARTIAAPATE INONE (R MORE (- HE PROCHDURES SPEOHED IN
SUBECTION Q) CF MB RULE IF AFADAMT CR TESTIMONY
SHOAS PRCBABLE CALSE TO BHLIBVE THAT:

() AN CFFENSE HAS BEEN COVMITTED BY ONE CF
SEVERAL PERSONS GOVPRISING A NARROW FOCAL GROLP THAT
INCLUDES THE SUBIECT PEHRON

(i) THE EVIDENCE SOUGHT MAY BE GF MATERAL AD
IN IDENTIFYING VWHO COVMITTED THE CHHENSE AND

(iii) THE EVIDENCE SOUGHT CANNOT PRACTICARLY
BE CBTAINED FROM OTHER SOURCES

@ NONTESTIMONIAL. IDENTIFICATION  PROCEDURES-

SOOPE AN CROER ISSUED UNDER SUBSECTION (O)(1) OF THIS RULE MAY
DIRECT THE FERSON TO DO CR SUBMIT TO A\Y AND ALL. CF THJ
FOLLONING
() APPEAR INALINELP,
i) SFEAK WORS PHRASSS (R SENTENCES
RELEVANT TO THE CASE FOR IDENTIFICATION BY WITNESSES;
(iii) BE ANCERPRINTED:
() POE FOR PHOTOGRARHS NOT INVOLMING
REENACTVENT CF ASCENE
() TRY ONARTIALES OFALOTHING
(Vi) PERVIT THE TAKING CF SPEQIVENS OF MATERIAL
UNDER THE PERSON'S fINGERNAILS;
(Vi) PERMIT THE TAKING CF SAVPLES OF BLOCD
HAIR AND OTHER MATERIALS CF THE PERSON'S BODY WHICH

7, CSSB 1X )
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INVOLMVE NO UNREASONABLE INTRUSION THERECE,
(vii) PROVCE SPEAVENS OF THE PERONS
HANDARITING
<Y SBMT TO A REASONABLE PHYSICAL (R
MEDICAL INSPECTION G- THE PERSON'S BCDY.

(3 RIGHT TOCOUNSHE. WHEN ISSUING AN CROER UNDER
SUBSECTION <)) GFTHS RULE THE QOURT SHALL. ALSOCRCER THAT
THE PEHRSON BE REPRESENTED BY GCOUNSH.CRVWAMVE IHERIGHT TOBE
REPRESENTED BY COUNSHL. BHFCRE BHNG REQUIRED TO AFFEAR INA
LINP. G\VeE A SFSEOMVEN G- HANDARITING (R SFEAK KR
IDENTIHCATION BY WITNESSES TO AN CHENSE

@ RECRIS R STATEVENTS CF EAPERIS  HE TRIAL
CORT MAY REQUIRE THAT THE PRCEEGUTING ATTCRNEY BE INFCRVED
G- AND PERMTTED TO INSPFECT AND TO GCPY CR PHOTOGRAPH ANY
RERCRTS (R STATBVENTS G- EXPERTS MACE INCONNECTIONWTHTHE
PARTIOULAR CASE INCLLDING RESLLTS CF PHYSICAL CR VENTAL
EXAMINATIONS AND (F SOENTIHC TESIS EAPERIMENIS (R
COMPARISONS VWHCH ARE INTENDED BY THE DEFENDANT TO BE USED
Al TRAL INFCRVATION CBTAINED BY THE STATE UNDER THE
PROVISIONS CF THS SECTION SHALL. BE USED NLY KR CRCSS
EXAMINATION GR REBUTTAL CF DEENSE TESTIMONY,

(5 NOTCE CGF INTENT TO RAISE INSANITY DEHHENSE
FOLLOANNG SUBSTANTIAL COVPLIANCE BY THE STATE WITH SECTION
< G- THS RULE A DEFENDANT VAHO INTENCS TO CHHER EMICENCE CF
ADCEHENSE G- INSANITY SHALL. INFORMTHE STATE G- SUCH INTENTION
Al THE TIME G- ALEA (R AT SUCH OTHRR TIME AS VAY BE
DESIGNATED BY THE TRIAL GOLRT. THE GOLPT MAY CREER THE
DEHENDANT TO SIBMIT TO A PSYCHATRIC EXAMINATION BY A
PSYCHATRIST CR PSYCHOLOGST SH ECTHD BY THE GOLRT. AND TH=
RERCRT SHALL. BE MACE AVAILABLE TO BOTH PARTIES  NOTICE CF
INTENT TO RAISE A DEHFENSE G- INSANITY SHALL. NOT BE COMVENTED

CBKH » 5
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! ON BY THE PRCEECUTION AT TRIAL.
(@ Reguation of Disovery.

(D) Advice to Rfrain From Disoussing Gese. Bot &5 is atherwise
proviced as to nratters ot suigject to disdosure and protective orckys, reither counsel
for the panics o ather prossaution ar cefense persoel el acMise persons (exoeat
the aooused) having relevent ratordl o informration to refrain framdisoussing te ease
with goposing coursel or showing oPosing coursdl arny rlevarnt naterial, ror Sl
they atherwise inpeck ggposing coursel's investigation of the ease.

(@ Addtioal or Newly Disoovered Information I, subsequent
10 conpliance with these rdes or ardrs issled pusLat thereto, a party discovers
" additiordl netordl or information which is sugedt to disdlosure, thet party Sl
pronpty notify the other party or tre ather party’s coursdl of Ls existence.  If the
additiod nretcrel or informration is discovered dunng tral. the court shell also ke
notified

O B~ W

O © g O

G RBER

13 Matordls o Rerain in Edusive Qustody of Attorrey.
16 A Vitorels fumished to an attormey pusLat o thee rales
sl ravan in tre attomey's exclusive austody, sl ke ussd only for tre
purposss of conducting the ease, ad 9l ke sugedt to ather temrs ad
conciitiors thet the coun nay provick |IFTHE INFCRIVATION IS
() ACRIMNAL HSTCRY RECCRDCF AMCTIM
RWTNESS
() AMEDICAL PSYCHATRIC PSYCHOLOACAL
(R COUNEELING REGCRD GF AMCTIMCR WITNESS,
() AN ADCPTION RECCRD,
(v ARECCRDTHAT IS CONAIDENTIAL UNDER
AS 47.10090 (RASIMLAR LANIN ANOTHER JURISDICTION
) A RRRT - A PRESENTENCE
INVESTIGATION CF A MCTIM (R WITNESS PREPARED
PURSUANT TOCRIMNAL RLE 2 (R ASIMLAR LAW N
ANOTHER LRISDICTION
M) A RECORD F THE DEPARTVENT CF

RE8BBNBEBHNREaPR BBBR
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QORRECTIONS OTHER THAN  INCIDENT REPCRT RALATING
TO THE CRIME WITHWHCH THE DEFENDANT IS CHARGED,
R

(vi> ANY OTHER REQCRD THAT THE GOURT
CROERS BE KEPT IN THE EXCLLBIVE ASTCDY CF THE
ATTCR\EY.

(B) Anatomrey 9l not disdose to a cefedarnt the resiceoe
or business aodress or teleaore nuneer of avidimor witrness, dotaired fram
information proviced unckr this rue, even if the defendarnt is adting as oo
coursel.  If tre address ad telgphore nuners of dl vidtins and witnesses
heve leen ddliterated, nraterials tret hed contained tre address or telephore
nuber of a vicim ar witness nray te proviced 1o a defendant proceeding
without coursel only as alloned by AS 1261120,

O Nowithstanding a cefencht’s statis as co-counsel,
metcrels covered by [SBSECTION td)(3)(Ai of this rule Sl renain intre
exclusive custody of the cefenclant’s attormey,

<D I addendat is prooseding withouk coursel, matorals
covered by (SUBSECT.QN) (d)3)(A of (his rue ey e proaded to the
cefercat. I nratorels arc provded to an unrgresented defencant unckr this
paraggdh tre coun sl orcer tret the retorals revain in the cefendant's
exclusive custiody, Ioe used only for punposss of condlcting tre case, ad ke
subyject to ather tems, conaitions, ard restnooors tret te coun ey provick,
TFe coun gl also inform tre cefencnt thet vidlation of an order issLed
unckr this paragrgah is punisheldle as a contenyat of coun

@ Retridion ar Deferrd of Disdosure of Infomation Upon a

showing of cause, the coun nay & ay tine ackyr et specified disclosure ke
restnctod or deferred, or rake such othey orckr &s is gprgaretc proviced thet Al
metcrel and informration to which a panty is entitled sl ke disclosed in tine to
permit the pany’s counsel to nake berefical Le theredl.

(5 Micd Pandly Disooverdde. Wen sore pars of certain

meterdl ac discoverade uthr tree rues, and ather pars arc ot discoveradle, as

CSSB 10<

)

«10*
<« j tetizrto rrrr ou*crt3>



WORK DRAFT ‘WORK DRAFT WORK DRAFT

much of the material shall Ik disclosed as is consistent with this rule. Excision of
certain material and disclosure of the balance shall be preferred to withholding of the
whole. Matcnal excised pursuant to coun order shall be sealed and preserved in the
records of the coun. and shall be made available to the coun of appeals and the
supreme coun in the event of an appeal.
(6) Denial or Regulation of Disclosure--Disclosure to Coun in Camera-
Record of Proceedings. Upon request of any party, the coun may permit:
(i) any showing of cause for denial or regulation of disclosure.
or
(i) any portion of any showing of cause for denial or regulation
of disclosure to be made to the coun in camera ex pane. A record shall be
made of such proceedings. If the court enters an order granting relief
following such a showing, the entire record of the proceedings shall be scaled
and preserved in the records of the court, to be made available to the court of
appeals and the supreme court in the event of an appeal.

(e) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. If at any time
dunng the course of the proceedings i is brought to the attention of the court that a
party has failed to comply with an applicable discovery rule or an order issued
pursuant thereto, the court may order such party to permit the discovery of matcnal
and information not previously disclosed or enter such other order as it deems just
under the circumstances.

(2) Willful Violations. Willful violauon by counsel of an applicable
discovery rule or an order issued pursuant thereto may subject counsel to appmpnatc
sanctions by the court.

(0 Onmibus Heting

)] Time for Hcanng-Whcn Set. If the defendant is charged with a
felony, the court shall set a time for an omnibus hcanng when a plea of not guilty is
entered. The omnibus hearing shall be schcdulcJ for a time when the briefing of
prctnal motions should be complete.

The omnibus bearing may be cancelled by the court only upon the stipulation

. CSB KM )
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| of coursdl tlia trere at no notiars wWhich require hearing ad thet disoowery is

2 conplete. Coursdl gl dso provick the informration outlired in [SECTION (DD
3 dfJhjs.ru.LQ.
4 The court may st anonmilows hearing ina misceneanor ease.
5 (2 Duties of Trid Gurt & Haring A the onmibus hearing the aourt
6 JHll:
7 (A ersure thet discovery uncer this rde is conplete;
S (B rde on any peding notions Which arc ripe for dedision;
9 (O sdedue ay recessary evickrtiary heanings; ad
10 (D ddan e naregeet infomation from the panics,
I induding tre eqoected leth of tnd, tre likelinood of tnd, ad ay
12 antidpeted scheduling difficulties.
13 (L) I\bnT"timoniiij IdcPtificptiQP Pr<K<;fltjrgs»
14 (D) Authority, loon application of (he prosecutingjittornev.thc
15 court hy order mav. direct av person, to narlicipriteljl-onc or.morg-Qfliie
16 procedures-specified in (QJI2). QX this rute jf affldavjj or testinony shows proUMe
17 cause to believe that;
18 Il An offernse hes been committed hv one orseye.raijKOflia
19 comprising a narrow fo~al croup thet includkthe syfrigel DersQQi
20 (i) The evidence sought mav be of naterial aid in
21 identifyingjvhiLCpm.m!lletiibs. oilensgLand
22 (i) The evidence soughLcannot prjclicalbb h<L-ai”taingd
23 from other sources,
24 () Scope Anorderissucd undT (ni( 1Lof this rule may dircrt-lhe
5 person to do or submit to anv and all of the folloning;
26 Li). Appeardna line-up;
27 (1) Speak words phrases or sentences relevant 10 Ihe tax
2 for.jdtntintaiigiiJ?3La:iincsK5i
) liii) Dc fingerprinted,
g0 () Pose for photographs not inv>jne reenactment oLa
3]- sane;
CSSB X ) 12-
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(M Try on articles of dathing;

Permit the taking of specinens of meterial under the
persons fingermalls;

(i) Permit the taking of sanmples of blood, hair and other
metenals of the person's Badv which involve no unrreasonable intrusion
Iheredf;

tviii).Providg-Spyyiimliyns-PLIhg-PiS9n. :sJiandy.r"tinu;

(1X) Suomit lo a ressonable physical or medical inspection
of the personS-hody,

() Rgt lo Gounsal. When issuing an order tinder (n)(1) of (his
rule. 1he court shall also order (et 1he person k= represented hv counsel or waive
Ihe nght lo he represented hv coursel before M required (0 appearin a lineup
give a soccien of handwriting, or speak for identification.hv witnesses to an
Offerse.

13, CSSB ICH )
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FEB-21-95 TUE 16:19

ACA SECOND D1ST FAX NO. 9072640797

IN TI E SUPREME COURT OP THE STATE OP ALASKA
ORDER NO. 1191
Amending Criminal Rule 16

concerning discovery in
criminal cases.

IT rS ORDERED:

1.

Criminal Rule 16 is amended to read as follows:

(@ Scope of Discovery. In order to
provide adequate infcrnaeion for informed
pleas, expedite trial, minimize curprice,
afford opportunity for effective
cross-examination, and meet the requirements
of due process, discovery prior to trial
should be as full and free aB possible
consistent with protection of peraor.3,
effective law enforcement, and the adversary
system.

(A) Except as
is otherwise provideé matters not
subject to disclosure and protective orders,
the prosecuting attorney shall, disclose the .
following 1information within the prosecuting
attorney"s possession or control to defense

counsel and make available for inspection nnd

copying:

(iv) Any books, papers, documento,
photographs or tangible objects, which the
prosecuting attorney 1intenda to use in tha
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ACA SECCND DIST FAX NO. 9072640797

Supreme Court: Order Wo. 1191
Effective Date: July 15. 1995
Page 2

hearing or trial cr which were obtained from

or belong to the accused; and

w) Any record of prior cr
convictions of the defendant and of persona
whom the prosecuting attorney intends to call

aa witnesses at the hearing or trial.

(3) Expert witnesses. Unless a
different date 13 30t by the court, as soon as
known anc no later than 45 days prior to
trial, the prosecutor shall Inform the
defendant of the names ar.d addresses of any
expert witnesses performing work in connection
with the case or whom the prosecutor is likely
to call at trial. The prosecutor shall also
make available for inspection and copying any
reports or written statements of these
experts. With respect to each expert whom the
prosecution is likely to call at trial, the
prosecutor shall also furnish to the defendant
a curriculum vitae and a written description
of the subctance of the proposed testimony of
the expert, the expert®"s opinion, and the
underlying basis of that opinion. Failure to
provide timely disclosure under this rule
shall entitle the defendant to a continuance.
IT the court finde that a continuance in not
an adequate remedy under the circumstances of
the case, tne court may impose other
aar.ctionj, including prohibiting the
prosecutor from calling the expert at trial or

declaring a miotnal.

P. 03



FEB-21-95 TUE 16:20 ACA SECOND DIST FAX NO. 9072640797

Supreme Court Order No. 1191
Effective Date: July 15, 1995
Page 3
(c) Diacloauro to tho Prosecuting
Attorney.
(4) Expert Witnesses. Unless a

different date is set by the court, no later
than 30 days prior to trial, the defendant
shall 1inform the prosecutor of the names and
addresses of any expert witnesses tne
defendant 1is likely to call at trial. The
defendant shall also make available lor
inspection and copying any reports or written
statements of these exports. For each such
expert witness, the defendant ohal- also
furnish to the prosecutor a curriculum vitae
and a written description of the substance cf
the proposed testimony cf the expert, the
expert®s opinion, and the underlying basis of
that opinion. Failure to provide timely
disclosure under this rule shall entitle the
prosecutor to a continuance. IfT the court
finds that a continuance 19 not an adequate
remedy under the circumstances of the case,
the court m»y impose other sanctions,
including prohlbitir.g the defendant from
calling the export at trial. information
obtained by the prosecutor under this rule may
be used only for cross-examination cr rebuttal

of defense testimony.

(5! Notice of Defenses. Unleoo a
different date i* set by the court, nc loter
than 10 days prior to trial, the defendant
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Supreme Court Order Wo. 1191
Effective Cate: July 15. 3.995
Page 4

shall inform the prosecutor of the defendant®"s
intention to roly upon a defense of alibi,
justification, duress, entrapment, or other
statutory cr affirmative defence. Failure to
provide timely notice under this rule shall
entitle the prosecutor to a continuance,

the court finds that a continuance 1is not an
adequate remedy under the circumstances of the
case, the court may 1impose other canctions,
including prohibiting the defendant fronm
asserting the designated defense. The
defendant shall give notice of an insanity
defense or a defense ct diminished capacity
due to mental diseaso or defect in conpliance
with AS 12.47.

(6) Physical Evidence. Defense counsel
shall turn over to the prosecutor any physical
evidence of the offense received by counsel.
If the physical evidence 1is received irom the
client or the client"s agent or acquired as a
direct result of information communicated by
the client, defense counsel nay not be
compelled to provide any information
concerning the source of tho evidence or the -
manner in which it was obtained. In such
cases, the prosecutor nay not revsal the
source of the evidence to the jury. If the
physical evidence is not received from the
client or the client"s agent or acquired as a
direct reoult of information communicated by
tho client, defence counsel shall reveal the
manner in which the physical evidence was
obtained unions that information is otherwise

privileged.
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Effective
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DATED:

EFFECTIVE

ACA SECOND DI1ST FAX NO. 9072640797
urt Order No. 1191
Date: July 15. 1995

< * e

to

If at an ime during th
course of the proceedings it is brought to the
attention cf the court that a party has failed
to comply with an applicable discover/ rule or
an order 1issued pursuant thereto, the court
shall order such party to permit the discovery
of material and information not previously
disclosed or enter such other order as it

deems ;ust under the circumstances.

February

DATS:
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CS FCRSENATE BILL NO 1G0UD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Cford

Referred:

Sjx>nsor<s):  SENATORS LEMAN. Kelly, Halford. Green

ABILL
FCR AN ACT ENTITLED
"An At revising RUe 16 Alaska Rules of Qrimirel Procedure, relating to discovery
and inspection in criminal proceedings.”
BE IT BENACTED BY THE LEGIS* ATURE CF THE STATE OF ALASKA

» Section 1. Rule 16. Alaska Rules of Criminal Procedure, is repealed and reenacted to read:
Rule 16. Discovery.
(a) Scope of Discovery.

(1> Inorder to provide adequate information for informed pleas, expedite
trial, minimize surprise, afford opportunity for effective cross-examination, and meet the
requirements of due process, discovery prior to trial should be as full and free as possible
consistent with protection of persons, effective law enforcement, die constitutional rights
of crime victims, the right of privacy of witnesses, and the adversary system. The
following discovery shall be provided:

(i) Disclosure to the Accused. The prosecuting attorney shall
disclose to defense counsel

CSSII 10ULDI
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(aa) any material or information within the prosecuting
attorney's possession or control that tends to negate the quilt of the accused
as to the offense or would tend to reduce the accused's punishment
trerefor:

(bb) upon request, grand jury materials as provided under
Criminal Rule 6(m);

(cc) disclosure required, and in the manner provided, by
AS 12.45.050- 12.45.082;

(dd) any books, papers, documents, photographs or
tangible objects, which the prosecuting attorney is likely to use as evidence
in the hearing or trial which were obtained from or belong to die accused,

(1) Disclosure to the Prosecuting Attorney. The defendant shall

(aa) unless a different date is set by the coun, no later than
10 days before trial, infonn the prosecutor if the defendant is likely to rely
upon a defense of alibi, justification, duress, entrapment, or other statutory
or affirmative defense: failure to provide timely notice shall entidc the
prosecutor to a continuance: if the coun finds that a continuance is not an
adequate remedy under the circumstances of the case, the coun may
impose other sanctions, including prohibiting the defendant from asserting
the designated defense:

(bb) give notice of an insanity defense or a defense of
diminished capacity due to mental disease or defect in compliance with
AS 1247,

(cc) participate in non-testimonial identification procedures
when ordered by the court under (g) of this rule;

(dd) disclose to the prosecuting attorney statements of
defense witnesses to the same extent and in the same manner as is required
of the prosecuting attorney under AS 12.45.050 - 12.45.082:

(ce) turn over to the prosecutor any physical evidence of
the offense received by defense counsel; if the physical evidence is
received from the anrney's client or the client's agent or acquired as a
direct result of information communicated by the client, defense counsel

%
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may not be compelled to provide any information concerning the source
of the evidence or the manner in which it was obtained: in such cases, the
prosecutor may not reveal the source of the evidence to the jury; if the
physical evidence is not received Irom the client or the client's agent or
acquired as a direct result of information communicated by the client,
defense counsel shall reveal the manner in which the physical evidence
was obtained unless that information is otherwise privileged,

(2) Within 10 days of arraignment, a defendant shall file a written notice,
personally executed by the defendant, stating whether the defendant elects to participate
in additional discovery under (b) and (c) of this rule. If the defendant fails to file a notice
or if the def~.iuant elects not to participate in additional discovery under this rule, (b) and
(c) of thi» rule do not apply. The tiling of a notice to participate in the additional
discovery process under this rule shall be deemed a waiver of the defendant's privilege
against self-incrimination as to the information and materials that the defendant is required
to disclose to the prosecution under (c) of this rule. If any defendant knowingly shares in
additional discovery obtained by a codefendant under this rule, the defendant shall be
deemed to have elected to participate in the additional discovery process as provided in
this rule.

(b> Additional Disclosure to the Accused.

(1) Information within Possession or Control of Prosecuting Attorney.
Except as is otherwise provided as to matters not subject to disclosure and protective
orders, the prosecuting attorney shall disclose the following information within the
prosecuting attorney's possession or control to defense counsel and make available for
inspection and copying:

(i) the names and addresses of persons known by the government
to have knowledge of relevant facts and their written or recorded statements:

(i) any written or recorded statements and summaries of statements
and the substance of any oral statements made by the accused:

(iii) any written or recorded statements and summaries of
statements and the substance of any oral statements made by a co-dcfcndant;

(iv) unless a different date is set by the coun. as soon as know n and

no later than 45 days before trial, the prosecutor shall inform the defendant of the

oJ. CSSDI0OdtDi
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names and addresses of any expen witnesses performing work in connection with
the case and shall provide a curriculum vitae and a written report by each expen
witness of the expert's opinion and the underlying basis of that opinion: failure to
provide timely disclosure under this rule shall entitle the defendant to a
continuance: if the coun finds that a continuance is not an adequate remedy under
the circumstances of the case, the court may impose other sanctions, including
prohibiting the prosecutor from calling the expert at trial or declaring a mistrial:

(v) any books, papers, documents, photographs or tangible objects,
which the prosecuting attorney is likely to use as evidence in the hearing or trial
and which arc not otherwise disclosed under (a)( 1)(i)(aa) of this rule: and

(vi) any record of prior criminal convictions of the defendant and
of persons whom the prosecuting attorney is likely to call as witnesses at the
hearing or trial.

(2) Information Provided by Informant-Electronic Surveillance. The
prosecuting attorneys shall inform defense counsel:

(i) of any relevant material or information relating to the gui.t or
innocence of the defendant which has been provided by an informant, and
(ii) of any electronic surveillance, including wiretapping, of
(aa) conversations to which the accused or the accused's
attorney was a party,
(bb) premises of the accused or the accused’s attorney.

(3) Availability of Information to Defense Counsel. Whenever defense
counsel designates and requests production of material or information which is not in the
pos”ssion or control of the prosecuting attorney, other than confidential records under (h)
of this rule, but would be discoverable if in the possession or control of the prosecutir
attorney, the court shall issue suitable subpoenas or orders to cause such material to be
made available to defense counsel.

(4) Information Regarding Searches and Seizures-Statements From the
Accuscd-Rclationship of Witnesses to Prosecuting Attorney. Except as otherwise
provided the prosecuting attorney shall, upon request of defense counsel, disclose and
permit inspection, testing, copying and photographing of any relevant matcnal and

information regarding:

CSSB 10(JID1
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(i) specified searches and seizures;
(ii) the acquisition of specified statements from the accused; and
(iii)  the relationship, if any, of specified witnesses to the

prosecuting authority.

(5) Other Information. Upon a reasonable request showing materiality to

the preparation of the defense, the court in its discretion may require disclosure to defense
counsel of relevant material and information not covered by (b)( 1) « (4) of this rule.
(c) Additional Disclosure to the Prosecuting Attorney.

(1) Expert Witnesses. Unless a different date is set by the court, as soon
as known and no later than 30 days before trial, the defendant shall inform the prosecutor
of the names and addresses of any expert witnesses that arc likely to be called at trial by
the defendant and shall provide a curriculum vitae and a written report by each expert
witness of the expert's opinion and the underlying basis of that opinion. Failure to provide
timely disclosure under this rule shall entitle the prosector to a continuance. If the court
finds that a continuance is not an adequate remedy under the circumstances ot the ease, the
court may impose other sanctions, including prohibiting the defendant from calling the
expert at trial.

(2) Other Information. Unless a different date is set by the court, no later
than 10 days before trial the defendant shall furnish the state with the following material
within the defendant's possession or control:

(i) the names and addresses of persons the defendant is likely to
call as witnesses and their written or recorded statements:

(if) any record of prior criminal convictions known to the
defendant relating to the potential defense witnesses: and

(iii) any books, papers, documents, photographs, or tangible
objects the defense is likely to use as evidence at a hearing or trial and which arc
not otherwise disclosed under (a)( 1)(ii)(cc) of this rule.

(d) Regulation of Discovery.

(1) Advice to Refrain From Discussing Case. Except as is otherwise

provided as to matters not subject to disclosure and protective orders, neither counsel for
the parties nor other prosecution or defense personnel shall advise persons (except the

accused) having telcvant material or information to refrain from discussing the ease with

&3 CSSB 10(JL'D)
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opposing counsel or showing opposing counsel any relevant material, n shall they
otherwise impede opposing counsel's investigation of the ease.

(2) Additional or Newly Discovered Information. If. subsequent to
compliance with these rules or orders issued pursuant thereto, a party discovers additional
material or information which is subject to disclosure, that party shall promptly notify the
other party or the other party’s counsel of its existence. If the additional material or
information is discovered during trial, the court shall also be notified.

(3) Materials to Remain in Exclusive Custody of Attorney.

(i; Materials furnished to an attorney pursuant to these rules shall
remain in the attorney’s exclusive custody, shall be used only for the purposes of
conducting the case, and shall be subject to other terms and conditions that the
court may provide.

<ii) An attorney shall not disclose to a defendant the residence or
business address or telephone number of a victim or witness, obtained from
information provided under this rule, even if the defendant is acting as co-counsel.
If the address and telephone numbers of all victims and witnesses have been
obliterated, materials that had contained the address or telephone number of a
victim or witness may be provided to a defendant proceeding without counsel only
as allowed by AS 12.61.120.

(1) Notwithstanding a defendant's status as co-counsel, materials
covered by td)(3)(i) of this rule shall remain in the exclusive custody of the
defendant’s attorney.

(iv) Ifadefendxit is proceeding without counsel, materials covered
by (dX3>(i) of this rule may be provided to the defendant. If materials are provided
to an unrepresented defendant under this paragraph, the court shall order that the
materials remain in the defendant's exclusive custody, be used only for purposes
ot conducting the case, and be subject to other terms, conditions, and restrictions
that the court mav provide. The court shall also inform the defendant that violation
of an order issued under this paragraph is punishable as a contempt of court.

(4) Restriction or Defcnal of Disclosure of Information. Upon a showing
of cause, the coun may at an> time order that specified disclosure be restricted or deferred,
or make such other order as is appropnatc, provided that all matenal and information to

GDiaa’ .
D . mm -----ea Ii%LI TfD TVXT BPAZnZZZ!
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which u party is entitled shall be disclosed in time to permit the party's counsel to make
beneficial use thereof.

(5) Material Partially Discoverable. When some parts of certain matcnal
arc discoverable under these rules, and other parts arc not discoverable, as much of the
material shall be disclosed as is consistent with this rule. Excision of certain material and
disclosure of the balance shall be preferred :n withholding of the whole. Material excised
pursuant tocnu.t order shall be scaled and preserved in the records of the court, and shall
be made available to the coun of appeals and the supreme coun in the event of an appeal.

(6) Denial or Regulation of Disclosurc-Disclosure to Court in Camera-
Record of Proceedings. Upon request of any party, the court may permit:

(i) any showing of cause for denial or regulation of disclosure; or

(ii) any portion of any showing of cause for denial or regulation of
disclosure to be made to the court in camera ex parte; a record shall be made of
such proceedings; il the court enters an order granting relief following such a
showing, the entire record of the proceedings shall be sealed and preserved in the
records of the court, to be made available to the court of appeals and the supreme
court in the event of an appeal.

(7) Information Wnhin Possession or Control of Other Members of
Prosecuting Attorney's or Defense Counsel's Staff. The prosecuting attorney's or defense
counsel sobligations under this rule extend to material and information in the possession
or control of

(i) members of the prosecuting attorney sor defense counsel's staff,
respectively: and

(ii) any others who have participated tn the investigation or
evaluation of the ease and who either regularly report or with reference to the
particular ease have reported to the prosecuting attorney's office or defense
counsel, respectively.

(8) Legal Research and Records of Prosecuting Attorney or Defense
Counsel. Disclosure shall not he required of legal research or thost portions of records,
correspondence, reports or memoranda that contain the opinions, theories, or conclusions

of the

() proseouting attormey ar renroers of the prosecuting atorey/s

A. CSSB KXJL'D)
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legal staff; or
(i) defense counsel or members of the defense counsel's legal staff.

(c) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. If at any time
during the course of the proceedings it is brought to the attention of the coun that a party
has failed to comply with an applicable discovery mlc or an order issued pursuant thereto,
the court shall order such party to permit the discovery of material and information not
previously disclosed or enter such other order as it deems just under the circumstances.

(2) Willful Violations. Willful violation by counsel of an applicable
discovery rule or an order issued pursuant thereto may subject counsel to appropriate
sanctions by the com:.

(0 Omnibus Hcanng.

(1) Time for Hearing-VVhen Set. If the defendant is charged with a
felony, the court shall set a time for an omnibus hearing when a plea of not guilty is
entered. The omnibus hcanng ,«hall be scheduled for a time when the bncting of pretrial
motions should be complete.

The omnibus hcanng may be cancelled by the coun only upon the stipulation of
counsel that there arc no motions which require hcanng and that discovery is complete.
Counsel shall also provide the information outlined in (f)(2)(iv) of this rule.

The coun may set an omnibus hearing in a misdemeanor ease.

(2) Duties of Trial Court at Hearing. At the omnibus hearing the court
shall:

(i) ensure that discovery under this rule is complete:

(i) rule on any pending motions which are ripe for decision:

(iii) schedule any necessary evidentiary hearings; and

(iv) obtain ease management information from the panics,
including the expected length of trial, the likelihood of trial, and any anticipated
scheduling difficulties.

(g) Non-Testimonial Identification Procedures.

(1) Authority. Upon application of the prosecuting attorney, the court by

order may direct any person to participate in one or more of the procedures specified in

(9)(2) of this rule if affidavit or testimony shows probable cause to believe that:

CSSB IGJID i
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(i) an offense lias been committed by one of several persons
comprising a narrow focal group that includes the subject person:

(i) the evidence sought may be of material aid in identifying who
commuted the offense: and

(ili) the evidence sought cannot practicably be obtained from other
sources.

(2) Scope. An order issued under (g)(1) of this rule may direct the
person to do or submit to any and ail of the follow ing;

(i) appear ina line-up:

(i1) speak words, phrases or sentences relevant to the ease for
identification by witnesses:

(i) be fingerprinted:

(iv) pose for photographs not involving reenactment of a scene:

(v) tryonarticle: of clothing:

(vi) permit the taking of specimens of material under the person s
fingernails:

(vii) permit the taking of samples of blood, hair and other
materials of the person's body which involve no unreasonable intrusion thereof;

(viii) provide specimens of the person's handwriting;

(ix) submit to a reasonable physical or medical inspection of the
person's body.

(3) Right to Counsel. When issuing anorder under (g)(1) of this rule, the
coun shall also order that the person be represented by counsel or waive the nght to be
represented by counsel before being required to appear in a lineup, give a specimen of
handwriting. or speak for identification by witnesses to an offense.

Vvh) Gonfickential Records;  if adefercant rakes a particulanred shoning thet
conficential recorcs ot inte possession of the prosecuting attormey arc likely to aontain
relevant informration thet would negete quilt, redlee tre defercant’s punisment o
estalish iss ontre penof awitress, tre court nay arcer disdosure of thet portionof te
recorc only after conducting anincarrera review of the recorcs Uoon pror notice o the
parsnwho is tre sulgject of the recorcs and the agenoy kegping the recorck. I the court
cetermines dunng its incanera reviewti et Such infomationexdsts, tre court shell provice
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both parties with thet information and enter anarclr tret nheaning ke held boefore the
informration vy ke introcLced Lssd, ar entianed during angpen coun proceeding. The
hcanng conolcted by the court will e autsice tre presance of te jury in oty o
cetermine whether tre grounds for admissibility of the evidence arc autweighed by an
unnaraitadinesionof privecy of die sugect of the recorcs ar an unnarrantsd henpering
of tre dality of tre agency tocollect recarck. Tre Fearing todeternire admissibility sl
ke conducted incanreraif there is adanger of unvar.antod invesion of privecy.
(1) As usd inthis rue, " Written or recorcsd Statenet’” nears
(A a witten statenet neck by the witness ad signed o
otherwise adopted or gaoroved by the witness; or
(B) astenographic, nechenical, electrical, or ather recording or
atransoription of the statenent et is asustantially vortedm reatd of anardl
Statenet meck by the witnes © an aget of the party ad recorckd
contenporaneausly with the neking of tre ardl statonat.

.
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As « former nml nn n lawyer, | urge you to carefully consider tho ramifications of SD 10.

I would appreciate il il yon would slime this letter with the other members of the Senate Judiciary
Committee.
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NINETEENTH LEISLATURE » HRSTSESSION
H/ THE ENATE JOAARY CMMITTEE’

Offered:
Referred:

Soorearts: SHNATGRS LEVAN Kdly, Hitfiad Qan
ABILL

FCR AN ACT ENTITLED
"An At revising Rie 16 Alaska Rues of Qrimiral Procedure, relating lo discovery
and inspection in criminal proceedings.
BE IT ENACTED BV THE LEASLATURE CF THE STATE OF ALASKA

Section 1. Rule 16 Alaska Rules of Qriminal Procecbrg, is avenced to reect
Rue 16 Disoowvery.
(&) Soope of Disowery.

LL Inorder to provce ackoLete informvation for informred pless, expedite
nal. mininize sunnise, afford ggoortunity for effective cross-examination, ad nreet the
recuirenenis of due process, disoovery pror totrel should e as full and free s possible
corsistent with protection of persars, cffoone law enforcerent. Ut A dilUiflim
rights of crimes icliimaliiLnghljpl DavacL UK ttilmelVai ad tre adversary system
IntLfolitrmng-discrorAiANll e provided:

iii.Dbdtfturc lu Hie Accused*. | hc.pru”cailing”iLiQriicx”liiil]

diM luM Lto defense counsel
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ual—any -matcrial ur_information within  the
CDAUUhILUL; NN mYYvoa, or j:uliitrollimt tends to neggete te
imiLuf tlie.accuscd.as.to the™Meiisejar-jmildJemLtU-roouce the
accusal™ pimiadurenUlieieljBe;

(bb) upuNn request,.;jandjuixmalcjrial; Las-prpyidcd
under-CriminalL Kukidiiii;

lecijdittdasmiLttuuM mer-proviced
bv AS 12.45.080- 12.45082;

(ild)..any-bupke, .papeni. docurrents. phatoampis-or
tangible objects. which the rosceutina aHunieyJsJikely-IQHisg-as

evidence in the hearing or trialAvJikh_\vcrc-PbluiiigdJLPiiLoiLbidpm!
(i) Disclosure to the ProscoutiniL Altormey™\JOigjdcfgndan

laal uiilcsailiflergillLolg isset by the court, no.laler
then 10das before Inal. infoimihe pripsccutor.ifJlic.dckiidaiiLmey
rely upon a deferse of alibi. justifieatiun,-durcsb.Jicat of pession,
entrapment, or other statutory or affinretive defense; failurelQ
provick tirely noticeshall entitle the prosecutor to a continuance; if
the court finds thet a continuance is not an adequiate remedv.inder
Iliecircji. dances of the case, the court memiinose other sanctiors,
including prohibiting the dcfendant fronLasserinii_tlic_ dosimetgd
deferss;

(bb) give notice of aiLinsanitv deferse ur a deferse of
diminished capacity due to ineutal diseasejjr_defocLiil.cunmlianEC

() partitipate_in.nundcstimonial  identification
procedures when ordeied-bv GIGAIMI under (it) of this rule:
UidLdbdtfeciiatiiuinrflailimiatLujiieyjtUsenienia of
defense witnesses 1o the sae extent and in the same manner as is
el

I.-.S] X7 bpacketco
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rammjuliliLDn&@ulinLattormev under AS 12.45050- 1245082
IreUura.mTJiilhc. DrosccutCfany physical evidence
iinreyjilinejlooch:od laxderaiise.t:uunsdLif.the. Dlivsical evidence is
rcedved. ffonUlicattoniCY'sdictit.or.acuuirod as a direct result of
indchual i cormruiikalod}. Y. tic.diontNcforsc_ counist. mav not he
comelled.to.provide anv informmation concerming the source of He
evidence or the manner.in.which it wes obtained; insuch cases, the
prosacutor, mav not reveal.the.source.of the.evidence tuHte itirytif
tlicjtokalj”“d"Niceis.noLcceclvedicmit tlie.dknti}jiacauiicd.a™a
direct resuit of information.cummuniculocHov-the client, defense
aansfidLdidl reveal incjnanncr innliiclLihe-piiysical evidonoe-wes
oblaincdjmlcssJ halinformalion is-Qlhemscjiriitocd.

12) within 10 0B\S of arraignment. a.dcfondatiUshall file a mitten
notice. personalhiexectiLed bv.thedlefeiidant.stalinmMicther the defendant, dectt
ttuiarliapalgjnjulditiuiial discovery udfddaiidlLd of this rule. If.Hedcfencant
fails 1O file a notice or If the defendant-gkcts iiot liLJiailkiCatc. iii.additional
disoovery unckr this rule, (1l ad (d of this rule do noLapplv.-1hc filinc of a notice
to participete inthe additional discovery processundeUnhHIKJiliall e deenreda
waiver of the defencant’s priviletieaitairsLsetfMiicriniiiiatioa asl o.tlie.itifofratiuii
and nratenials thet the defencant is required lo disdose, to Ihe PECaoaiun uncker Ic)
ofthis rde. Ifam defendant knowingly shares inadditional dsoweryobtalned bv
a cockefendant under this rule, the defendant shall ke deered to.have.clected t
parikipalULin the additional, discovery process. as.ponided.inlhisjulc.

(b) Additional Disclosure to tre Acoused

@) Informration within Rossession or Gontrdl of Prosecuting Attorey,

Exoept as is otherwise provickd as to natters not sulgject to disclosure and protective
orders, tre prossouting attormey Sl disclose te following information within e
prosecuting attormey's possession or contrdl to ckeferse coursdl ad neke availadle for
Inspection and copying:

) Tre renesand acbressess of persars known by the govermrent

y CSBIALD
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to have knowlede of rdlevart facts and theirwritten or recorcked statenrents or
sumarnies of statenents;

(i) Ay witten or recorced staenents ad sumarnies of
staterrents and the substance of any ard statenents reck by the aooused];

(i) Ay wntten or recorcd stateents ad sunmanies of
Staterrents ard the sulstance of any ord statenrents nack by aco-cefercart;

(iv) ljilessji-diffcrcaLdalC-iiLscLby.Llie®uurl®m~twiLaa
known and o later tiiail 45 dai”efarcimiaiieLimmutuiJdud iiifuniillic
iklendiillt of the nares and addresses of anv exgert witnesses, ttcruiniillji
work inconnection with the ease atKLslialLmovidgjiwntiaeDort bY-OLdi
expert witrness of the tests conducted, if-any”™ndJhe.coiidusioBS):cadligdJii
the expart witness; failure to provice.tinely.nutice.mider-lhis-niltLshall
entitle the cerencantlQ a-Qunlinuance; ifihc cuntfindt> trel.a COntinugjiee
IS not M adequate remedy under the circunrstances.ofdheAesCrhiLQdtud
mav inpose other sanctions”indmlini: Druhibitiiiilihe. Dro™eeutwr. fr.uni
milinn the expart a tra (ANY REFCRTS CRSTATEVIENTS CF EXPERTS
MADE INCONNECTIONWITHTHE PARTIAULAR CASE. INCLLDING
RESULTS GF PHYSICAL (R MENTAL EXAMINATIONS CGF AND
SAENTIHCTESTS. EXPERIVENTS CRCOVPARISONS;

() Any books, pecers, doouents, photogrgds or tangible
dgedts, which the prosscuting attomey is likely |INTEND S ! to Use aaevidence
intre heanngar trel and which are not athervise disdosed uncker lalllViHeal
of this rule (WHICH WERE OBTAINED FROM OR BELONG TO THE
ACOED; ad

(M) Ay recordof riaranimirdl convidtians of tre defendant and
of persos whom tie prosecuting attomey is likely (INTENDS! to call as
WItNCsscs &t the hcanng o tridl.

@ Inforretion Provickd by Informrant—Hedtranic Suneillance. Tre

prosecuting attormeys shell informdeferse cournsd!:

CSSB 14UD)

(1) of any revart netordl or infanretion relating to the quilt or

innocence of the defencant which hes been provickd by an inforant, and
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(if) of anyelectronic sunillance, induding wiretaping, of
(28) conversations towhich tre aooused or the aooused's
attomey wes aparty.
(do) premisss of the acoused or the acoused's attormey,

3 (INFCRVATION TENDING TONEGATEGUILT CRREDUCE
PUNISHVENT. THE PRCBEQUTING ATTCR\EY SHALL. DISOLCEE TO
DEFENSE QOUNSHL ANY VATERIAL (R INFCRVATICN WITHN THE
PRCEECUTING ATTCRNEY'S PCESESSION CRAONTROLVWHCHTENDS TO
NEGATE THE GUILT GF THE ACOUSED AS TOTHE CHFHENSEE (RWOULD
TEND TO REDUCE THE ACOUSED'S PUNISHVENT THERECR

(4)| Informration VAithin Rossession or Grirdl of Ciher Menroars of
Prosecuting Attomey’s Staff. The prosecuting attormey/’s doligations extend to nretendl
and informration in the possession or contrd of

() nerers of the prosecuting attorrey's staff, ad

(i) any athers who have partiapated in the investigetion or
evaluation of the ease .ind who eitier regularty rgoort or with reference to tre
particuar case have repo©ted to the prosecuting attomey's office.

@ |(5)| Awailaaility of Information t Deferse Coursdl. Wherever
deferse coursdl designates and requests procLction of mexnal or informration which is
ot inthe possession ar contral of the prosecuting attomey bt would ke discoveradle if
in the possession or contrdl of the prossouting attormey, the coun sl issLe suitadle
Ssubypoenes or orckys to cause such nratenia to ke ek avallable to deferse counsdl.

) |(6)| Infomation Repprding Seard es ad Seizures—Statoos Ham
the Accuscd-Relationship of VAitnesses to Prosecuting Attomey. Bxogpt as othernise
proviced te prosecuting atormey shell, uoon request of deferse counsel, disclose ad
jpert inspection; testing, copying ard photographing of ary relevart natenal ad
informration regarding

(1) Specified seardes ad sEzEs,
(i) Treaoguisitionof specified statarents fromtre acoused; adl
(i) The relatiorship, if ay. of sedified witnessss to the
[oroseouting authority.
oo* CSSB 10iJUD)
He* Tsxt mJ-ierll-a)J ICHUTES TEaT B.1AIKETISI



WORK DRAFT WORK DRAFT WORK DRAFT

| IfiJ 1(7)] ~ Other Information. Upon a reasonable request showing

2 materiality to the preparation of the defense, the court in its discretion may require

3 disclosure to defense counsel of relevant material and information not covered by

4 [SUBSECTIONS] <b)(1). (0)(2), [(b)(3),| and (b)(5) of litis rule |(b)(6)].

5 co |(8)] Legal Research and Records of Prosecuting Attorney.

6 Disclosure shall not be required of legal research or those portions of records,

1 correspondence, reports or memoranda [TO THE EXTENT] that [THEY| contain the

8 opinions, theories or conclusions of the prosecuting attorney or members of the

9 prosecuting attorney s legal staff.
10 (C) Adaitionar Disclosure to the Prosecuting Attorney.

| (1), Expert Witnesses. Unless ad ifferciitdateixiiCt-bYJliecuurL as
2 soon as known and no later than 30 davs befurelriaLtliejldididiiDtJilialLinlorjiLInc
13 prosecutor ofthcjuniesandJiddressgioLanv expert witnesses that are likely to be
14 called at trial bv the defendant and shall Droyide”Yjrittgn.reporLjjoacli.expert
15 witness of the tests conducted, if anv. and the condusiunx_reaclicd_bV-the exnerl
16 witness. Failure to provide timely notice undcfthis.ruliLshall.entitlc.tlie. Drux€ctur
17 to a continuance. Ifthe court finds that a continuaMeixJioLanjidcuuattLttiinedy
8 under the circumstances.of the case.-tlie court may.impose other.saflctioiis.
19 including prohibitiniLlic_dcfeiidant from.calling.lhe expert aL.trial.
) 12) Legal Researchandikcoidxofikfcnsclrunxd,Jlixeluxurern
21 not be required of Iceal research or those Dortionx-oLrccurds™curresDondencc
n reports or memoranda that contain thc_oomions,Jhcoric3_OjLConcluMonx.of the
23 defense counsel or niemberx_uLthtLdefenxe counsel's Icnai Muff.
24 (3) Other Infonnation. Unless a different date is set bv_the*court, no
25 later than 10 davs before trial the defendant shall furnish the state with the
26 fullumnuJTiat riaL itliinitie-defendant'a possessionpm m trul:
21 (1) The names and addresses of personsHie_dcfendanLisiikely
28 to call as witnesses and their written or JccurdetLstalementx or summaries
29
30 fii) Any.recoid-oLDilur-criminal cunyktionx-knuwilLtQ-tlic

CSSB 10(JUD) - \CIWEC 7CX7 OPACHTHS!
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witnesses; and

LuiL AnxVijkMjupvo ™ unimi~aliuLumpli~iLianiuhic
ulUtste-llic-dtfcnscisJikd~JiLUN'jirdtUi:t_aLiLliirriiiibuxJrialand which
arc not otliemisc_disduscd-iind it_(@)(DGi)(ce) of this rue (NON
TESTIMONIAL IDENTIHCATION PROCEDURES-AUTHORITY. LPON
APPLICATION GF THE PRCEECUTING ATTORNEY, THE GOURT BY
CROER VAY DIRECT ANY PEHRION TO PARTIAPATE IN ONE CR
MCRE OF THE PROCEDURES SFEOIAED INSLBSECTION (0/(2) CFTHS
RULE IF AHFHDAMT CRTESTIMONY SHOAS PROBABLE CALISE TO
BHIBVETHAT:

(i) AN CFFENEE HES BEEN GOVMITTED BY ONE OF
SFVERAL PHRIONS CAVPRISING A NARROW FOCAL GROUP THAT
INCLUDES THE SUBJECT PHRSON

(i) THEEVICENCE SOUGHT VAY BECF MATERIAL AID
IN IDENTIFYINGV\HOGCOVMITTED THECHENEE, AND

(iif) THE EVIDENCE SOUGHT CANNOT PRACTICABLY BE
CBTAINED FROMOTHER SOURCES

@ NONFTESTIMONIAL IDENTIACATION PROCEDURES SOCPE
ANCROER ISSUED UNDER SUBSECTION (0)(1) CF THIS RULE MAY DIRECT
THE PHRBON TODO CRSUBMIT TOANY AND ALL GF THE FOLLOMING

(i) APPEAR INALINELP:

(i) SPEAKV\ORCS PHRASES CRSENTENCES RELEVANT
TOTHE CASE KCR IDENTIHCATION BY WITNESSES,

(iii) BEANGERPRINTED,

(V) POE FOR PHOTOGRAPHS NOT INVOLMING
REENACTVENTCFACENE

(\) TRY ONARTICLES CFALOTHING

(V) PERMT THETAKINGCOF SPECIVENS CF MATERIAL
UNDER THE PERSONS HNGERNALLS,

(vii) PERMITTHE TAKING CFSAVPLES CF BLOCD HAIR
AND OTHER MATERIALS G- THE PHRSONS BCDY VAHCH INVOLVE

7 CSSB 10(L'D)
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NOUNREASCNABLE INTRUSION THERECE:

(i) PROVDE SEOIMENS CF THE PERIONS
HANDARITING

(%) SUBMITTOAREASONARLEPHYSICAL CRIVEDICAL
INSPECTION OF THE PERSONS BCDY,

(3 RGHTTOCOLNSEL. WHEN ISSUING AN CRDER UNDER
SUBSECTION () ) OF THIS RULE. THE GOURT SHALL ALSO CROER THAT
IHE PERSON BE REFRESENTED BY COUNSEL CRWAIVE THE RIGHT TO BE
REPRESENTED BY GOLNSEL. BEFORE BAING REQURD TO APPEAR INA
LINEP. GVE A FECIMEN CF HAADARTING (R $EAK RCR
IDENTIFICATION BY VWITNESSES TO AN CFFENSE

(4 REPORTS CR STATEVENTS CF EFERTS  THE TRIAL

COURT MAY REQUIRE THAT THEPROSEQUTING ATTCRA\EY EE INFORVED
OF AND PERMITTED TO INSPECT AND TO QCPY CR PHOTOGRAPH ANY
REFCRTS CRSTATEVENTS CF EXPERTS MACE INCONNECTIONWITHTHE
PARTIOULAR CASE INCLLDING RESLLTS CF PHYSICAL GR MENTAL
17 EXAMINATIONS AND OF SOENTIAC TESTS BEXPERIVENTS (R
IS COVPARISONS WHOHARE INTENDED BY THE CEFENDANT TOBE USED AT
9 TRAL INFCRVATIONCBTAINED BY THE STATE UNDER THE PROVISIONS
2 OF THIS SECTION SHALL BE USED ONLY FCR CROSSEXAMINATION (R
yil REBUTTAL CF DEFENSE TESTIMONY,
- (5 NOTCE CF INTENT TO RAISE INSANITY DEFENSE
2 FOLLOAING SUBSTANTIAL GOMPLIANCE BY THESTATEWITHSECTION ()
2% OF THIS RULE A DEFENDANT WHD INTENDS TO GFTER EVIDENCE CF A
25 DEFENSE COF INSANITY SHALL INFCRVITHE STATEGFSUCH INTENTION AT
2% THETIVECF PLEACRAT SUTHOTHER TIVE AS VY BE DESIGNATED BY
27 THETRALQOLRT, THEGOLRT VAY GROER THE DEFENDANT TOSUBMIT
28 TOAPSYCHATRICEXAMINATION BY APSYCHATRISTCRPSYGHOLOGIST
2 SH.ECTED BY THEQOLRT, AND THE RERORT SHALL BEMADE AVAILABLE
c0 TOBOTHPARTIES NOTICECF INTENT TORAISE A DEFENSE OF INSANITY
3 SHALL NOT BE GOVIVENTED ON BY THE PROSEQUTION AT TRIAL).
K,

(d) Regulationof Discovery.
CSSB 0(JLID)
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(1) Advice to Retrain FamDisoussing G2 Bogt &6 is otherwise

provickd as to natiers ot sulgedt todisdosure and protective arckrs, reither counsel for

the panics nor ather prossoution or deferse persod Sl advise persars (et the

aooused) heving rlevarnt natenid or informvation to refrain frandiscussing the ease with

opposing counsel or showing gaposing coursdl ary rlevant natordl. o Sl they
otherwise inpeck goposing coursal's investigation of tre ease.

() Addtiod or Nely Disoovered Inforretion I, subseqLent to
corrpliance with these rules or arcirs issued pursLart treretn, aparty disoovers achitiordl
naterid or inomationwhich issugiect todisdosure, et pany Sl pronptly notify the
other pany or tre ather party's coursdl of its existece. I tre additiodl natenid or
informretion is discovered duning trid, tre court Srall also ke natified

(3 Matenads to Rerain in Exdlusive Qustody of Attorrey.

A Miterials fumided toanatorey puaLat to thee rules sl
reain intre attomey/sexclusive austody, shall e ussd only for tre purposes of
conaucting tre esse, ad Sl e suigect to ather terms and conditions tet the
coun ey provick [IF THE INFCRVATION IS

() ACRIMNAL HSTCRY RECCRDGF AMCTIM

CRWITNESS

() AMEDICAL PSYCHATRIC PSYCHOLOGCAL
CR QOUNEELING RECCRD GF AMCTIMCRWITNESS:

(i) ANADCPTION RECCRD,

(iv) ARECCRDTHAT IS CONHDENTIAL UNDER

AS47.10.0900 (RASIMLAR LANINANOTHER JRISDICTION

V) A RRCRT G A PRESENTENCE

INVESTIGATION GF A MCTIM (R WITNESS PREPARED

PURSUANT TOCRMINAL RLE 2 (RA SIMLAR LAWIN

ANOTHER JRISDICTION

M) A REOORD OF THE DEPARTIVENT CF
CRECTIONSOTHERTHAN  INQIDENT RERCRTRELATING TO
THE CRIME WITHVHCH THE DEFENDANT ISCHARGED: (R

(vii) ANY OTHER RECCRD  THAT THE GORT
CROERS  BEKEPT IN THE EXCLLBIVE ASTCDY G- THE

o, csss 10(JL'D)
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ATTCRN\EY],

(B Anattomey sl ot disclose toadsfedarnt the resicence or
business address ar telephone nuneer of a vidimor witrness, datained from
informration provckd uncky this rue, even if tre defendant is adting &s co-
coursd. I theadbiess and telephone nunroers of Al vidtin's and witnesses have
leen ddliterated, natends thet hed contained the acoress or telephore nuner of
avicimor witrness ay te provickd to acefercant procseding without coursdl
only as alloned by AS 1261120,

(O Nowithstanding ackfercart’s stats as co-coursel, natorels
covered by [SLBSECTION (d)(3)(A) of this rule sl renain in tre exclusive
custody of the ceferclarnt’s attormey,

(D If acefedant is prooseding without counsel, nreteridls
covered by [SUBSECTION ()(3)/(A oLHiJLiuk nay e proickd o tre
Cefenclnt.  If natends are provickd to an unrgaresantsd defencant uncky this
paragrgah tre coun sl arder thet tre netorals reain in tre defedant’s
exclusive custiody, e ussd only for punposss of condudting tre case, ad (e
SUgjedt to ather tes. conditions, ad restrictiars tret the coun ey provice.
Trecoun sl also informitie defenclant thet Vidlation of an orckyr issued unckr
this paragrgah is punishedle s acontenyat of coun

@) Restrationar Deferrd of Disdosure of Infomation: Upon ashoning

of cause, the coun nay & any tine orckr tret specified disdosure e restricted or
deferred, or neke such atrer orchr &s is goargoreic. provickd thet dl natend ad
informration to which a pany is entitled shall ke disdosed intinre to permit the party's
coursdl toake berefical use theredf.

(5 Miod Patidly Dsowerade. Wen sone pars of conain natenidl

are discoveradle unckr these rules, ad ather pars arc ot discoverabdle, as muchof the
natend ddl edsdossd asiscorsistert with thisrue. Excision of conain retorel and
dsdosure of the belance Sl e preferred towithrolding of the whole. Vitendl excised
pursLant tocoun arclr Srell ke seled and presenved in'the recordss of the coun. ad sl
ke meck availale to the coun of gpedls ad tre suprene court tntire event of angaedl.

CSSI1 10(Jt D)
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Record of Proceedings. Upon request of any pany, the court may permit:
(i) any showing of cause for denial or regulation of disclosure, or
(ii) any portion of any showing of cause for denial or regulation
of disclosure to be made to the coun in camera ex parte. A record shall be made
of such proceedings. If the coun enters an order granting relief following such

a showing, the entire record of the proceedings shall be scaled and preserved in

the records of the coun, to be made available to the coun of appeals and the

supreme coun in the event of an appeal.

(e) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. If at any time
during the course of the proceedings it is brought to the attention of the court that a pany
has failed to comply with an applicable discovery nilc or an order issued pursuant thereto,
the coun may order such pany to pennit the discovery of material and information not
previously disclosed or enter such other order as it deems just under the circumstances.

(2) Willful Violations. Waillful violation by counsel of an applicable
discovery rule or an order issued pursuant thereto may subject counsel to appropriate
sanctions by the coun.

(f) Omnibus Hcanng.

(1) Time for Hearing-AVhen Set. If the defendant is charged with a
felony, the court shall set a time for an omnibus hearing when a plea of not guilty is
entered. The omnibus hcanng shall be scheduled for a time when the briefing of pretrial
motions should be complete.

The omnibus hcanng may be cancelled by the coutt only upon the stipulation of
counsel that there arc no motions which require hcanng and that discovery is complete.
Counsel shall also provide the information outlined in (SECTION]| (f)(2)(D) yf.lhis.rill£-

The coun may set an omnibus hearing in a misdemeanor ease.

(2) Duties of Trial Court at Hearing. At the omnibus hearing the coun
shall:

(A) ensure that discovery under this rule is complete:
(B) rule on any pending motions which arc ripe for decision:
(C) schedule any necessary evidentiary hearings; and

(D) obtain case management information from the panics,

oll, CSSB tO(JUD)
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including ihe expected length of trial, the likelihood of trial, and any anticipated

scheduling difficulties.

court by order may direct any__pcrsnn_tO-uarticiDalc_in-one or more of the
procedures specified ill (mi2) of this rule ifaffidaritJir-lestimnniLshnws probable
cause tp.bclieieihat:
(i) Ait offense hasbeen.eommilted by one ofseveral persons
comprising a narrow focal group thatincludes thejaubiecLpersori;
(i) The evidence sought mav bC-oLimtcriaLaidiindentiM iii!
(ii) The cvidenec”uidit.cannoLDracticablv. be obtained from

uiliensuuices,

(2) Scope. An order issued-undejLtiililLollhis rule niay.dirccLthe

person to do or submit to anv.andalLuf-the following;

(ii Appear in aline-uo;

(i) Speak words, phrases or sentences relevant to the casefor

identification bv_witnesses;

liiii_lk.fingerprinted;

(iv> Pose for photographs not involvimL_rcenactmenLof.a
scene:

(v) Trv nn articles of dolhintz;

(vi) Permit the taking of.specimens of material linden the
person's finiiernails;

(vii) Permit the takini? of samolesjjLbiood. hair and oilier
materials of the ocrson's body which involve no unreasonableJntmsion

thereof;

Iviii| Provide specimens of the person's handwriting:

(ix) Submit to a reasonable DhvsicaLorjnedical inspection of

the persoals-tiutb,

CSSB 10(JUO -12-
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(iLifiuhLloL'mmsd,.. W hin imiimian order under (>»)(1) of this rule.

[HHC-CUUiljaid I1JiIM LOi~cilllialilitlmjriid)cxeDmentgd_bY _couiihcl ur waive the
ridiUiLbcji'px”~iidJ*by.counM ;Uicfm\IKimLmuiLttLtwjio]iciiiLii]jUinuup*jdw:
arOjxim(LLuEiiamltYriling> or.apeak fuiiulciilincatiunJ®nmifcsJLaim jjilcn”"
Lb]~ididenbalRecurd3.Jfrefe[idanUnakcs.iLpurtkularkedjdm”i£jJhal
cutilMuUulJcci:aftbJoLirLIhtLOii%iMioiLtbLIbutfAfccuUni:atlQmecjLaic.likcbLlo
cuntiim-cdt*unt information.lhaL.miuld”i:aLiLj*dL-mluce-.Uie- defendant
jmnbhnienLur tatahlklLbiasjiiLtluLparL pLaj*iimaStihiLCourim ayjirdix disclosure
xeview of ihiLfccords

mipon prior notice to the person who-is. Hie.subieclJoLIlhiLJxcui*LandJlifLnm uii®
ki-oping the records. If Hie courLdeterniincs duriniLitsjnjeamcra_mitw that such
information exists, the court shall provide.bulh-Datiics-«ilh-lhat information and

outer an order that a hearimibchddiHJorc.Qic.inromiitininnaibrLintinducid*Jised«

will 1k- ouLsidc the presence of Hiejury in ordcri0O-dclcuninc tthellicr-lhe grouild3.fQ£

:ditimi»ihiiiiv of the evidence arc uulttcighedby-ailunttarranled invasiun uf privacy

of the subject of tlierccords or an unttarranicd hampering oLUicjibilitt-oLihelagciic*

to collect records. The hearinglQ-detcrmme-adinissihilitt.shall bg-Conducled. in
I

camera if r is Adanger of unwarranted invasion of privacy.

<i) Asused in this rule, "statement” lias the meaning given in AS12J5JMLL

13- cssB 10(JUDt
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CS FOR SENATE BILL NO. 10( )

LNTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE «FIRST SESSION

uy

Offaad:

Referred:

Spoiuorfs): SENATORS LEMAN, Kelly, Halford, Green

A BILL

FOR AN ACT ENTITLED

WORK DRAFT

9-LSO013tf\F /
Luckhaupt

2/4/195

"An Act revising Rule 16, Alaska Rules of Criminal Procedure, relating to discovery

and inspection in criminal proceedings,”

BE %IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

e Section |I. Rule 16. Alaska Rules of Criminal Procedure, is amended to read:

Rule 16. Discovery.

(a) Scope of Discovery.

LD Inorder to provide adequate information for informed pleas, expedite

trial, minimize surprise, afford opportunity for effective cross-examination, and meet the

requirements of due process, discovery pnor to trial should he as full and free as possible

consistent with protection of persons, effective law enforcement, and the adversary

system. The M uttini: discovery shall be provided:

liLDixluairclolhe Accused. |hc pnftgeutiniuiiQin0-"hall

disclose to dclense counse

uig) any material..ur . infurmaitwi—niUiiii. the

of.
Jiem Tell -J.-.iesh-e) 10LU7Z3 T7£X7T BXXCXZTEO!
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prusccufiuiullPrne®uottessm pramlrol thaL tends to negate the
uuilLpLthe.accuscd as to UuLflfTcme-ur-Wuald tend lo reduce the

aciuiscd.s.puflbbmeuL lherefoc

ibbJMpuii.mmesl®erandJurt materials as provided
under Criminal Rule 6(m):

[ccLdbdifturcj:cquircd. and in the manner provided.
br"YS IZASAMAUASM Z:

LddL.any.bfluks» paprn._docum mbuihotugraphs.ur
tangiblrjobjcclsuvhkh.thc_piflscculinguttorncy..intcnds to use iiUhr
hcarinu or trial which were obtained from or bcloni? to the accused.

* LiiLilisclpsurc LotheJdrpsccutimuM urne®JGhejlcfendant

(aa) unless a different date isset byJhe court, no later

LEb_upjliLa_dd¢®iis;,ur_alibiUu”~lificaliunl.durjuxi._licaL'jLpa”™iun.
cnlrapmcnL-UC-ulhciLMaiuma.or. affirmative defeme;.failure lo
pruvideiimdy noticeshall cnfitlgihejm ?setuior to a continuanceiif
Ihr_courl finds that a conlinuanecjsjmLaiiJideuuatejiemcd” Limder
the rircumstanccs of the ease, the court mav impose other sanctions.
including prohibiting the defendant from averting the designated
defense;

(bb) give notice of an insanity defense or a defense of

diminbhed.gpadb .duenuncnnl dbcasiLucjdrfrcl in cumpliancc

(cc) participate in non-testimonial identification
procedures when ordered bv the court under (g) of this rule;

LddLdbdteKLIluihcjnaecutingjiHuinc~tatcmcnULpf
defense .Hitnosca.tp the same cxtcntjuui in the same manner aa is
rcuuimluLlhtLpP M aiant; attorney nndcr.A3JL2Jfd)i0ON12ASM I:

tcd.lum ovcLtQihiLprmcemur any physical evidence

V»» 'StLtTt0  n*7 A:ft 7101
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pfJhC-PfleiiaLrgcciYcd by dcfensc.cuunsel; if the physical evidence is
n~cimLfamLIlic.attorncv's client or acquired as a direct result of
infoimuimmmeiiimnl~cdJi*llic clit:iitLdi:fcni>C-Coiiii5cl_mav not be
compelled IQ.PEOYidc.aniLiiifuimalkia.concEini ig the source of the
evidence or the mannenin which it was obtained; in such eases, the
prosecutor mav.JiotreveaUhg”ourcc.uf.thc.evidcncc tO-thc jury; if
the.physicalcvidenciLisjmLreceiYedimm.Lhe-clienl.or..ucmiircdasji
dirccLresulL of.information communicated. by. lhe.dienL-defense
counselJLihall reveal.thejnanneiLin-Vvhich the.physical.eYidence_was
ohtained-unless-tliaUn£ormatiunjsjitlier>yise.priv:iiegcd.

(2t Within 10 days of arraitmmenL a-defendantiJ>haHfiie.a vvritten
notice™ personally e.\ecutedJ}y_the.defcndant~stating whether the defendant.elects
tQLpanicipateinadditional discovery under (bl and (cl of this.rule.Jllhe.dcfendanl
fails to file a notice or if the defendant _clects -noL-1Q_narticinate in .additional
discovery.under this rule. Ib) and to of this rule do not apply,.Thc-filimLoLLnoticc
to.panidpalcin theadditional discQvcry..proccss.under.this.mlejshall.b.e-deemctLa
waiver of the defendant's privilege againstielfdncdmination.as to.theinformation
andjnateriah that thejdeficndanLisjEqtiired to.disclose to the prosecution under.lc)

anv defendant knowingly shares in additionaLdiscoverv nbtaincd_bv
a.codcfendanLunder this rule* the defendanLshali. be deemed..tQJiav.e-elecicdJo
panidpaliLinihiLadditiunal.discoiery.procesias.providedJiLtiiisjnle,

(b) Additional Disclosure to the Accused.

(1) Information within Possession or Control of Prosecuting Attorney.
Except as is otherwise provided as to matters not subject to disclosure and protective
orders, the prosecuting attorney shall disclose the following information within the

prosecuting attorney’s possession or control to defense counsel and make available for

inspection and copying:

() The names and addresses of persons known by the government

to have knowledge of relevant facts and their wnttcn or recorded statements or

summaries of statements;

oJ* CSSB 14 >
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(ii)  Any written or recorded statements and summaries of
statements and the substance of any oral statements made by the accused,;

(iti)  Any written or recorded statements and summaries of
statements and the substance of any oral statements made by a co-defendant;

(iv) Unless.a different date is_seLbv_Ilhe court, as soon as
knuwn-iind noiatcrJhiin 45 davs before trial, tlie prosecutor shall inform the
defendant of llie.mmics_and_addi:esscs-i Lany eApcrl.ttitnesses-neifocniing
work in connection with the case and shall provide a written report by each
expeiLmtncss.of.tlie testsjCflndnetedJf.anyJand.tlie.cQnelusiuns.reaelied-by
the expert witness; the prosecutor shall also make available for insoectlon
and copying any other reports or written statenients of these_eaperls;.failure
tO-pruvidc..tiinely_nQliec_nadcrlliis®mle.shall entitle-tlic-defendant-io-a
cmitinuancc;.if.the cnunJindsJM acontinuanccJsLnfltJinjidegnatiLxemedy
under the circumstances of the case, the court mav im pose other sanctions,
inviudiim.ninliihitim:Jtlie.pLoscentoiLfEfIm.eallin2 the expert.at.trial (ANY
REPORTS OR STATEMENTS OF EXPERTS, MADE IN CONNECTION
WITH THE PARTICULAR CASE. INCLUDING RESULTS OF PHYSICAL
OR MENTAL EXAMINATIONS OF AND SCIENTIFIC TESTS.

EXPERIMENTS OR COMPARISONS);

(v) Any books, papers, documents, photographs or tangible
objects, which the prosecuting attorney intends to use in the hearing or trial and
wiiieh-ate.noLPther»isc.disclPScd under (a)tl)(i)(aa) of this rule (WHICH

WERE OBTAINED FROM OR BELONG TO THE ACCUSED); and

(vi) Any record of prior criminal convictions of the defendant and
of persons whom the prosecuting attorney intends to call as witnesses at the

hearing or trial.

(2) Information Provided by Informant-Electronic Surveillance.

prosecuting attorneys shall inform defense counsel:

CSSB 1ot )

(i) of any relevant material or information relating to the guilt or
innocence of the defendant which has been provided by an informant, and

(ii) of any electronic surveillance, including wiretapping, of

4,
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(aa) conversations to which the accused or the accused's
attorney was a party,
(bb) premises of the accused or the accused’ attorney.

(3) [INFORMATION TENDING TO NEGATE GUILT OR REDUCE
PUNISHMENT. THE PROSECUTING ATTORNEY SHALL DISCLOSE TO
DEFENSE COUNSEL ANY MATERIAL OR INFORMATION WITHIN THE
PROSECUTING ATTORNEY'S POSSESSION OR CONTROL WHICH TENDS TO
NEGATE THE GUILT OF THE ACCUSED AS TO THE OFFENSE OR WOULD
TEND TO REDUCE THE ACCUSED'S PUNISHMENT THEREFOR.

(4)) Information Within Possession or Control of Other Members of
Prosecuting Attorney’s Staff. The prosecuting attorney's obligations extend to material
and information in the possession or control of

(i) members of the prosecuting attorney's staff, and

(ii) any others who have participated in the investigation or
evaluation of the ease and who either regularly report or with reference to the
particular ease have reported to the prosecuting attorney's office.

14) [(5)J Awvailability of Information to Defense Counsel. Whenever
defense counsel designates and requests production of material or information which is
not in the possession or control of the prosecuting attorney but would be discoverable if
in the possession or control of the prosecuting attorney, the coun shall issue suitable
subpoenas or orders to cause such material to be made available ro defense counsel.

(fj [(6)] Information Regarding Searches and Scuurcs-Siatcmcnis From
the Accused-Relationship of Witnesses to Prosecuting Attorney. Except as otherwise
provided the prosecuting attorney shall, upon request of defense counsel, disclose and
permit inspection. "»sting, copying and photographing of any relevant material and
information regarding:

(i) Specified searches and seizures;

(if) The acquisition of specified statements from the accused; and

(iti) The relationship, if any, of specified witnesses to the
prosecuting authority.

(6) [(7)] Other Information. Upon a reasonable request showing

CSSB IOt )
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materiality to the preparation of the defense, the coun in its discretion may require
disclosure to defense counsel of relevant material and information not covered by
[SUBSECTIONS1 (b)(1), (b)(2), ((b)(3),) and thJi5J.uf.thia rule ((b)(6)).

il) ((8)] Legal Research and Records of Prosecuting Attorney.
Disclosure shall not be required of legal research or tliOSC-POCiions of records,
correspondence, rcpons or memoranda (TO THE EXTENT) that (THEY) contain the
opinions, theories or conclusions of the prosecuting attorney or members of the

prosecuting attorney's legal staff.

(c) Additional Disclosure tn the Prosecuting Attorney.

(1) Eapert.Wilnesses.. Unless a.differentdak isseLby the comLjio
latcr_thaiLiQjlays-bcforc-triaLthc_defcndanLshalJLitiror.iii-thg-prosceutQr-oLilie
names.and..addresses_ulLan”usiigrL-witnesscs -.that_nrg_peijdrinmg._wufk-in
connectinnjvith.thc.cascior thejkM danLandjJialLprnyide.a-writtcnj-cotorLby
eachjem*iJ-witncss.of.lheJestsjamduclcd”iLanyt.and thg-Cpnclnsions.£eachgd_by
the_experi Jtitncss®JThg-defendant shall also.maRc.availablc foLinsneetion.and
copying any.olhcijreporls.Qr_vvritten sidements of these eApgrla.JEailurgiQ.pEP’ide
timely.nolictmndelL Ibis.pile shall entitkihe-pmceiui_Ilp a-continuance. 11 (lie
cuurtlindsJhala continuance i:<not an adcqiiatc_remcdv nnHr - the circumstances
oLthc-easet-the_cptitl->: u”iL'.-use other sanctions, including pmhibiting-thc
defendant from calling the expert at trial.

12) -Legal Research and Records of Defense Counsel. Disclosure shall
nut be required of legal research or those portionsJjJLmoilds®"CQIT£511ondcnte.
reports or memoranda that contain the opinions, theories or conclusions of the
defense.counsel oLinembcrs of.the defense counsclls legal, slaCT.

L3) Other Information. Lnlcssa different dateis seLby_lhej:uuikJio

M owing malcriaLmthiiLihtLdcfcndanL's possession or control;

0] The names and addressesnLpgt5onsihe.delmdanunay.eall

as. witnesses and their written.or rceorded statements or summaries uf

statements;
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iiiiLAnxM jk*papm~liKumcnt5LtilujlouityJi5.ArjLundbk
QjcaisHic.acfcDbc.may.usc as.cvidence or fojdmpcaclimMiULndncariDiLar
trial. antljvdiicii are.nut otlienyisgjlkcloseiLundr.. (HILHIHc). uf.liis.ruic

[NON-TESTIMONIAL IDENTIFICATION PROCEDURES-AUTHORITY.
UPON APPLICATION OF THE PROSECUTING ATTORNEY, THE COURT
BY ORDER MAY DIRECT ANY PERSON TO PARTICIPATE IN ONE OR
MORE OF THE PROCEDURES SPECIFIED IN SUBSECTION (c)(2) OF THIS

RULE IF AFFIDAVIT OR TESTIMONY SHOWS PROBABLE CAUSE TO

BELIEVE THAT:
(i) AN OFFENSE HAS BEEN COMMITTED BY ONE OF

SEVERAL PERSONS COMPRISING A NARROW FOCAL GROUP THAT

INCLUDES THE SUBJECT PERSON;
(i) THE EVIDENCE SOUGHT MAY BE OF MATERIAL AID
IN IDENTIFYING WHO COMMITTED THE OFFENSE; AND
(ili) THE EVIDENCE SOUGHT CANNOT PRACTICABLY BE
OBTAINED FROM OTHER SOURCES.
(2) NON-TESTIMONIAL IDENTIFICATION PROCEDURES--SCOPE.
\' AN ORDER ISSUED UNDER SUBSECTION (c)(1) OF THIS RULE MAY DIRECT
THE PERSON TO DO OR SUBMIT TO ANY AND ALL OF THE FOLLOWING:
(i) APPEAR IN A LINE-UP;
(i) SPEAK WORDS. PHRASES OR SENTENCES RELEVANT
TOTHE CASE FOR IDENTIFICATION BY WITNESSES.
(iii) BE FINGERPRINTED;
(iv) POSE FOR PHOTOGRAPHS NOT INVOLVING
REENACTMENT OF A SCENE;
(v) TRY ON ARTICLES OF CLOTHING;
(vi) PERMITTHE TAKING OF SPECIMENS OF MATERIAL

UNDER THE PERSON S FINGERNAILS;
(vii) PERMITIHE TAKING OF SAMPLES OF BLOOD. HAIR

. CSSB KH )
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AND OTHER MATERIALS OF THE PERSON'S BODY WHICH INVOLVE
NO UNREASONABLE INTRUSION THEREOF,;

(viii) PROVIDE SPECIMENS OF THE PERSON'S
HANDWRITING;

(ix) SUBMIT TO A REASONABLE PHYSICAL OR MEDICAL
INSPECTION OF THE PERSON'S BODY.

(3) RIGHT TO COUNSEL. WHEN ISSUING AN ORDER UNDER
SUBSECTION (c)(1) OF THIS RULE. THE COURT SHALL ALSO ORDER THAT
THE PERSON BE REPRESENTED BY COUNSEL OR WAIVE THE RIGHT TO BE
REPRESENTED BY COUNSEL BEFORE BEING REQUIRED TO APPEAR IN A
LINEUP. GIVE A SPECIMEN OF HANDWRITING. OR SPEAK FOR
IDENTIFICATION BY WITNESSES TO AN OFFENSE.

(4) REPORTS OR STATEMENTS OF EXPERTS. THE TRIAL
COURT MAY REQUIRE THAT THE PROSECUTING ATTORNEY BE INFORMED
OF AND PERMITTED rO INSPECT AND TO COPY OR PHOTOGRAPH ANY
REPORTS OR STATEMENTS OF EXPERTS MADE IN CONNECTION WIIFHTHE
PARTICULAR CASE. INCLUDING RESULTS OF PHYSICAL OR MENTAL
EXAMINATIONS AND OF SCIENTIFIC TESTS, EXPERIMENTS OR
COMPARISONS WHICH ARE INTENDED BY THE DEFENDANT TO BE USED AT
TRIAL. INFORMATION OBTAINED BY THE STATE UNDER THE PROVISIONS
OF THIS SECTION SHALL BE USED ONLY FOR CROSS-EXAMINATION OR
REBUTTAL OF DEFENSE TESTIMONY .

(5) NOTICE OF INTENT TO RAISE INSANITY DEFENSE.
FOLLOWING SUBSTANTIAL COMPLIANCE BY THE STATE WITH SECTION (b)
OF THIS RULE A DEFENDANT WHO INTENDS TO OFFER EVIDENCE OF A
DEFENSE OF INSANITY SHALL INFORM THE STATE OF SUCH INTENTION AT
THE TIME OF PLEA OR AT SUCH OTHER TIME AS MAY BE DESIGNATED BY
THE TRIAL COURT. TOE COURT MAY ORDER THE DEFENDANT TO SUBMIT
TO APSYCHIATRIC EXAMINATION BY A PSYCHIATRIST OR PSYCHOLOGIST
SELECTED BY IHE COURT. AND THE REPORT SHALL BE MADE AVAILABLE
TO BOTH PARTIES. NOTICE OF INTENT TO RAISE A DEFENSE OF INSANITY

SHALL NOT BE COMMENTED ON BY THE PROSECUTION AT TRIALJ.

w ICtLZTfio rex? bpacxz’E
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(d) Regulation of Discovery.

(1) Advice to Refrain From Discussing Case. Except as is otherwise
provided as to matters not subject to disclosure and protective orders, neither counsel for
the panics nor other prosecution or defense personnel shall advise persons (except the
accused) having relevant material or information to refrain from discussing the cjlc with
opposing counsel or showing opposing counsel any relevant material, nor shall they
otherwise impede opposing counsel's investigation of the ease.

(2) Additional or Newly Discovered Information. If. subsequent to
compliance with these rules or orders issued pursuant tlrrcto, a pany discovers additional
material or infonnation which is subject to disclosure, that party shall promptly notify the
other pany or the other pany's counsel of its existence. If the additional material or
information is discovered during trial, the coun shall also be notified.

(3) Materials to Remain in Exclusive Custody of Attorney.

(A) Materials furnished to an attorney pursuant to these rules shall

remain in the attorney's exclusive custody, shall be used only for the purposes of
conducting the ease, and shall be subject to other terms and conditions that the
coun may provide (IF THE INFORMATION IS
(i) ACRIMINAL HISTORY RECORD OF A VICTIM
OR WITNESS;
(i) AMEDICAL, PSYCHIATRIC PSYCHOLOGICAL.
OR COUNSELING RECORD OF A VICTIM OR WITNESS;
(iii) AN ADOPTION RECORD;
(iv) A RECORD THAT IS CONFIDENTIAL UNDER
AS 47.10.090 OR ASIMILAR LAW IN ANOTHER JURISDICTION;
(V) A REPORT OF A PRESENTENCE
INVESTIGATION OF A VICTIM OR WITNESS PREPARED
PURSUANT TO CRIMINAL RULE 32 OR A SIMILAR LAW IN
ANOTHER JURISDICTION;
(vi) A RECORD OF THE DEPARTMENT OF
CORRECTIONS OTHER THAN INCIDENT REPORT RELATING TO
THE CRIME WITH WHICH THE DEFENDANT IS CHARGED; OR
(vii) ANY OTHER RECORD THAT THE COURT

O- CSSB 1x )
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ORDERS BE KEPT IN THE EXCLUSIVE CUSTODY OF THE

ATTORNEY].

(B) An attorney shall not disclose to a defendant the residence or

business address or telephone number of a victim or witness, obtained from
infonnation provided under this rule, even if the defendant is acting as co-
counscl. If the address and telephone numbers of all victims and witnesses have
been obliterated, materials that had contained the address or telephone number of
a victim or witness may be provided to a defendant proceeding without counsel
only as allowed by AS 12.61.120.

(Q Notwithstanding a defendant's status as co-counsel, materials

covered by [SUBSECTION] (d)(3)(A) of this rule shall remain in the exclusive

custody of the defendant's attorney.

(D) If a defendant 1, proceeding without counsel, m

covered by [SUBSECTION] (d)(3)(A) of this rule may be provided to the
defendant. If materials arc provided to an unrepresented defendant under this
paragraph, the coun shall order that the materials remain in the defendant's
exclusive custody, be used only for purposes of conducting the case, and be
subject to other terms, conditions, and restrictions that the court may provide.
The court shall also inform the defendant that violation of an order issued under
this paragraph is punishable as a contempt of court.

(4) Restriction or Deferral of Disclosure of Information. Upon a showing
of cause, the court may at any time order that s|>ccificd disclosure be restricted or
deferred, or make such other order as is appropriate, provided that all material and
information to which a party is entitled shall be disclosed in time to permit the party’s
counsel to make beneficial use thereof.

(5) Material Partially Discoverable. When some parts of certain material
ore discoverable under these tulcs, and other parts are not discoverable, as much of the
material shall be disclosed as is consistent with this rule. Excision of certain material and
disclosure of the balance shall be preferred to withholding of the whole. Material excised
pursuant to coun order shall be scaled and preserved in the records of the coun, and shall

be made available to the coun of appeals and the supreme coun in the event of an appeal.

cssn iw ) -i0-
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(6) Denial or Regulation of Disclosure-Disclosure to Court in Carncra-

Rccord of Proceedings. Upon request of any pany, die coun may permit:
(i) any showing of cause for denial or regulation of disclosure, or
(if) any portion of any showing of cause for denial or regulation
of disclosure to be made to the coun in camera ex pane. A record shall be made
of such proceedings. If the coun enters an order granting relief following such
a showing, the entire record of die proceedings shall be sealed and preserved in
the records of the court, to be made available to the coun of appeals and the
supreme coun in the event of an appeal.

(e) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. If at any time
during the course of the proceedings it is brought to the attention of the court that a parry
has failed to comply widi an applicable discovery rule or an order issued pursuant thereto,
the court may order such party to permit the discovery of material and information not
previously disclosed or enter such other order as it deems just under the circumstances.

(2) Willful Violations. Willful violation by counsel of an applicable
discovery rule or an order issued pursuant thereto may subject counsel to appropriate
sanctions by the court.

(0 Omnibus Hearing.
(1) Time for Hearing-Whcn Set. If the defendant is charged with a

felony, the court shall set a time for an omnibus hearing when a plea of not guilty is
entered. The omnibus hearing shall be scheduled for a time when the briefing of pretrial
motions should be complete.

The omnibus hearing may be cancelled by the court only upon the stipulation of
counsel that there are no motions which require hearing and that discovery is complete.
Counsel shall also provide the information outlined in (SECTION] (f)(2)(D) of this rule.

The court may set an omnibus hearing in a misdemeanor case.

(2) Duties of Trial Court at Hearing. At the omnibus hearing the court
shall:
(A) ensure that discovery under this rule is complete;
(B) rule on any pending motions which arc ripe for decision;
(C) schedule any necessary evidentiary hearings; and

_ -11. CSSB 10( )
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(D) obtain case management infonnation from the panics,

including the expected length of trial, the likelihood of trial, and any anticipated
scheduling difficulties.
(gjj&(on--TEStimmiiaiddciilificaliQiii'lrocedures«

(1),Anthority. Upon application.QLthg.prosecuting_attQmecy,.tlic
cpurtJ)y.Qrdcr_may _direcLaDy-persQii.tQ_patticipatc..in one..or .mQEc.of. the
pnKEdures.specifiedjiL(g)(2)..QLthi5jaitejLaffidayit.Qr.tcstimony.shnmpr.obable
cause,to believe that;:

(i)..An pffenselJias-beeilcomniilted by one.of.sey.eral persons
comprising.a.narrQ.w _fQcalgrQiip.tliaLiniiiidesJhejmJbjecl.per.

(if) The evidence s9Quglit.niay. bc.Qf matcrialaid-ip identifying
Amho-CQinmitted-llie-Qffenseiand

(iii) The evidence sought cannot practicably be obtained Ironi
other-suurces.

(2) Scope. An orderissued under (e)(1) of this rule rm direct the
person lo do or submit to anv and all of the following:

(i) Appear in aline-up;

(ii) Speak words, phrases Nrsentences relevant to_the caseior

% identification byjyilnesses;

(iii) Be fingerprinted;

(iv) Pose for photographs not involving reenactment of a
scene;

(v) Trv on articles of clothing;

(vi) Permit the taking .ofspecimens of matcrialiindcjltiic
person’'s,fingernails;

fyii) Permit.the takingjilLsanipies-oLbiood. hair and ether
materials of the person's bodv_which invalve-no-unreasonablc-intrusion
thereof;

hiiii Provide specimens of the.person’'s handw riting;

(bO.Submilto aicasonable physical or medical inspection”

:SSB 10( ) 12 -
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Hit,person's body.

12) Right to.Counscl. When issuing atLOideimnderJg)fl)j?f. this rule.

the court shall.also-ordcr that.thc-person be represented.byicuuiisel.QL-waiyc the

dghao.be_repr.esentcd-by_comnelbefQre_being required to appear in alineinngm.!
aspecimen of.handw riting.or.sp<nikJhinidentincatioiiJ?y-ttitnesscs.to.ani}ffense.
«1J. CSSB 10( )
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Proposed Amendments to SBJD -

Page 1, line 10: following the word "enforcement,”
add "the constitutional rights of crime victims, the right of

privacy of witnesses"

Page 2, line 9: delete "intends to use"
insert "is likely to use as evidence"

Page 4, lines 10-11: delete "the prosecutor shall also make available forinspection
and copying any other reports or written statements of these experts:"

Page 4, line 21: delete "intends to use"
insert "is likely to use as evidence"

Page 6. line 10: before the word "no", insert "as soon as knownand"

Page 6, lines 12-13: delete  "performing work in connection with the ease”
insert "are likely to be called at trial"

Page 6, lines 15-16: delete "The defendant shall also make available forinspection
and copying any other reports or writtten statements of these experts.”

Page 6, line 28: delete "may"
insert "is likely to"

Page 7, line 4-5; delete: "may use as evidence or for impeachment"

insert; "is likely to use as evidence"

Page 13: Add a new subsection.
(h) As used in this rule, "statement” has the meaning given in AS 12.45.082.

Page 6, line 3 or as a new subsection at the end of the bill: Add

If a defendant makes a particularized showing that confidential records not
in the possession of the prosecuting attorney are likely to contain relevant
information that would negate guilt, reduce the defendant's punishment or
establish bias on the part of a witness, the court may order disclosure of
that portion of the records only after conducting an in CAMera review of the
records upon prior notice to the person who is the subject of the records

and the agency keeping the records. If the court determines during its

1



camera review that such information exists, the court shall provide both
parties with that information and enter an order that a hearing be held
before the information may be introduced, used or mentioned during an
open court proceeding. The hearing conducted by the court will be outside
the presence of the jury in order to determine whether the grounds for
admissibility of the evidence are outweighed by an unwarranted invasion of
privacy of the subject of the records or an unwarranted hampering of the
ability of the agency to collect records. The hearing to determine
admissibility shall be conducted in camera if there is a danger of
unwarranted invasion of privacy.



TO: Supreme Court

FROM: Criminal Rules Committee(majority report)

RE: Consideration of theDepartmentof Laws opt-in/fopt-out reciprocal
discovery proposal

PREPARED BY: Marcia E. Holland

DATE: December 12,1994

ERQP.QSAL:

Tlie Depanmcnt of Law submitted a proposal to the Criminal Rules
Committee requesting that Criminal Rule 16 (which governs -discovery in
criminal prosecutions) be amended to provide for reciprocal discovery. The
current rule places an obligation on the state to provide pretrial discovery to the
defense, but only in limited circumstances must the defense provide pretrial
discovery to the state. The Depanment of Law recognized that because of the
decision in Scottv. State. 519 P.2d 744 (Alaska 1974), wherein the supreme court
held that the Alaska constitutional privilege against self-incrimination prohibits
prosecutorial discovery in criminal proceedings, the state would be able
implement a reciprocal discovery rule only if the defendant waived his/her
privilege against self-incrimination and opted into such a procedure.

If a defendant so chose, then under the stare's proposal the current
Criminal Rule 16 would govern disclosure by the state to the defense and
proposed amendments to the rule wotll govern disclosure by the defendant to the
State. Under the proposed amendments, a defendant would then be obligated to
inform the state of all defenses to be used at hearings or trial, to provide the
names and addresses of all witnesses which the defendant may call at trial or
hearings as well as their written or recorded statements or summaries cf
statements, and provide any documents and tangible objects which the defense
may use at trial.

If a defendant chose not to waive his/her privilege, then discovery would
be governed solely by the Little Jcncks Act, A.S. 12.45.050-.080. The state would
also be obligated to provide any exculpatory discover/. Bradv v. Mar/land. 373
U.S. S3. 10 L.3d. 2d 215 (1963).

SUMMARY OF DISCUSSION:

The committee discussed the viability of recommending an cpc-in/opt-out
reciprocal discovery rule as a proposed rule change to Criminal Rule 16, bu; a
majority of the committee recommended against doing so.

The committee first concluded that no incentive existed for a defendant to

choose to opt into such a discovery process generally. A majority of criminal



defense attorneys contacted by committee members indicated that they would
prefer operating under an opt-out procedure if given the choice between an opt-
in or opt-out procedure. Little incentive existed under the state’s proposal for a
defendant to choose to waive his/her privilege against self-incrimination and opt
into the reciprocal discovery process.

A discussion of the problems which arise when the criminal justice system
operates solely or primarily on discovery provided by the state under the
provisions of the Little Jcncks Act, A.S. 12.45.050-.080, resulted in the
committee concluding that the opt-in/fopt-out procedure would be unworkable in
state couns in Alaska.

The concerns as to the viability/efficiency of such an opt-out framework
(where the defendant is entitled only to Little Jcncks Act materials), Included a
discussion of how the current federal system works. The concerns were as
follows.

First, more unreliable results may occur at trial—i.e.. more innocent people
may be convicted because of the varying abilities of and resources available to
defense counsel to independently investigate the case and to evaluate the discovery
received mid-trial. A corollary to this result is that two additional matters are
likely to result. The number of claims of ineffective assistance against attorneys
who have cither less resources to prepare for trial or less skill to deal vith the
trial by surprise approach will increase and will have to be litigated. /Uso, post-
conviction litigation about the reliability of the jury's verdict will increase (e.g,,
cither through motions for new trial based on newly discovered evidence or
based on other claims such as violations by the state of disclosure of Brady
m aterials).

Second, the opt-out procedure fails to consider how to identify conflicts of
interest in representation prior to trial. The procedure does not allow a defense
attorney to identify conflicts of interest involving dual representation by the
defense counsel (and his/her firm or agency) of state’s trial witnesses and the
defendant at an early stage of the process. Therefore, the system does nor allow
for conflict counsel to be appointed without disrupting the scheduled proceedings
and trials (since the federal system does not have the high volume caseload,
especially at the misdemeanor level, conflict issues involving potential
witnesses/defendants rarely arise).

Third, mid-trial delays would become the norm-the delays necessitated by
mid-trial resolution of what are now pretrial issues, the delays necessitated to
afford defense counsel an adequate period of time to review the Little Jencxs Ac:
m aterials, delays necessitated by the appointment of conflict counsel, and the
delays necessitated to conduct any necessary investigation and/or testing of any
physical evidence or investigation/review of the testing performed by sate expert



witnesses or independent retesting. Criminal defense practitioners in federal
court indicated that it was not unusual to have week-long mid-trial continuances
to deal with Jencks Act materials. These practitioners also pointed out that there
are very few federal misdemeanor offenses prosecuted and that the types of
federal felony offenses prosecuted are much more limited in scope than the types
and varieties of state felony offenses prosecuted. Therefore, it is much easier to
anticipate the nature of the government’s case and prepare for trial with no
pretrial discovery in federal prosecutions than it would be to do so in state

prosecutions.
Discussion also focused on mid-trial continuances to allow the defense

adequate time to deal with state expert witnesses-for example, at the
misdemeanor level (e.g., with DW 1 intoximetcr testing), the result could be that a
two day trial would be delayed mid-trial for a substantial period of time to allow
the defense to independently test any blood samples concerning which a state’s
witness is testifying. This problem is exacerbated by die reality that in Alaska
testing facilities available to criminal defense attorneys often are located only in
Anchorage or out of state (which adds lengthier mid-trial delay).

Additionally, resolution of issues concerning constitutional and statutory
violations currently occurs prior to trial and with no disruption to the orderly
adm inistration of criminal justice. Moreover, the parties now have the option of
avoiding a trial and taking an appeal directly to litigate a ruling on a dispositive
issue in the case. See Cooksev v. .State. 524 P.2d 1251 (Alaska 1974) and Ovcson
v. Anchorage. 574 P.2d $01 (Alaska 1978). It would likely become necessary to
resolve such issues mid-trial (and with the jury on hold) under the opt-out
procedures, making it unlikely that dispositive legal issues could be appealed
without the expense of a trial.

M oreover, there is incentive for the Department of Law :0 ignore the
mandatory language concerning timing of discovery found in the Little Jencks
Ac: and to continue to provide pretrial discovery notwithstanding the proposed
change. Criminal defense attorneys who practice in federal court indicated that
the assistant U.S. Attorneys often violate the literal language of the Jencks A a
which prohibits the government from turning over the discoverable materials
until after the witness has testified cn direct examination. The government will
frequently provide discover/ pretrial in those cases tha: the government wants to
resolve short of triaL

The probability that the state would ignore the same mandatory language
found in the Alaska Little Jencks Act, A.S. 12.45.050, and supply discovery
prior to trial in those cases which the state would like to resolve without the
necessity of a trial is strong statewide and is especially strong in Anchorage given
the longstanding institutionalized pre-indictment procedures established there.



Thus, the comm ittee recognized that a proposed rule change to an opt-infopt-out
reciprocal procedure may be ignored in a'large number of criminal’eases if the
pre-indictment procedures are to have continued viability.

Similarly, the incentive in the high volume area of misdemeanors to
resolve cases short of trial would lead the state to ignore the prohibition against
pretrial discovery provided to the defendant in misdemeanor cases. As to
misdemeanors generally, the committee discussed the application of the opt-out
procedures to the high volume misdemeanor caseload in state courts and came to
the conclusion that in this area the opt-out procedure would be close to
unworkable. The committee discussed but rejected a reciprocal discovery rule
which treated misdemeanor cases differently than felony cases or excluded
misdemeanors from the proposed ciiangcs.

The committee discussed at length the broader impact of the opt-out
procedure on the smooth functioning cf a cru inal justice system. The
committee concluded that the procedure would have a significant adverse effect
on the coun system.

First, the committee discussed the role which pretrial discovery plays in
client control concerning a defendant’s decision to go to trial or not. W ithout the
ability to know what the evidence against the defendant is, the defendant lacks the
perspective to make an informed decision to either go to trial or not and the
defense attorney lacks the evidence to back up an explanation to a client
concerning the client’s chances for an acquittal at hial (e.g., a DW I client may be
far more inclined to plead to the charge if he/she has had the opportunity to
review the video-tape at the police station which makes it very clear just now
intoxicated the client was, where otherwise the client’s memory is of only having
three beers and of being fire).

Additionally, by allowing the defendant and defense counsel to review the
state’s evidence, the defense attorney is able to use the discovery process as a tool
to negotiate resolutions to cases with the state without the necessity of trial.
Thus, by taking away this tool, the criminal justice system suffers because more
cases which could be resolved pretrial would therefore go to trial. The court
system would be required to accomodate more jury trials.

Second, the mid-trial delays to deal with issues new dealt with prior to trial
may result in more continuances which lead to mistrials and potentially result in
criminal charges being dismissed if it becomes difficult to keep a jury assembled
when the trial has been recessed for a month (c,g., to allow for testing of physical
evidence). One judge indicated that in the judge’s experience, it is very difficult
to be able to hold on to a jury when a mid-trial delay of six weeks or more
occurs. Given the presence of the double jeopardy clause (not at issue in civil
cases), the ouroome may be that the opt-out provisions would result in the



eventual dismissal of eases which most likely would have resulted in criminal
convictions under the current system.

Third, the impact on jury service is adverse in a system where jurors are
not able to be advised at the beginning of the trial about the likely length ofjury
service and where jury service may require that jurors ser/e in a piecemeal
fashion. Similarly, witnesses for the state, including victims of crimes, and
witnesses for the defense may find that they am being required to remain under
subpoena for extended periods of rime because of the uncertainty of the manner
in which the trial will proceed.

Fourth, there will be little incentive for a defendant who is in custody to
waive time for a preliminary hearing; the hearing will become a discovery tool as
it was prior to the adoption of current Criminal Rule 16. Thus, the prosecutor is
faced with the choice between presenting a case to a grand jury within ten days of
the defendant’s initial appearance in court or making arrangements for a
prclimmary hearing within those ten days.

Depending on the volume of felony cases in a particular jurisdiction and
on how frequently the grand jury is convened to consider cases, the possible
results include sloppy grand jury presentments and an increase in time, money,
judicial resources, and professional skills at the preliminary hearing.
Additionally, in some judicial districts, Bush preliminary hearings are set for the
trial site of misdemeanor trials, rather than the trial site for felonies, and will
recMire parties, defendant and witnesses to travel to the preliminary hearing site
ir. the Bush.

M oreover, because of the lack of any pretrial discovery, defendants could
choose to utilize the same tools used in the federal system - an increase b pretrial
motion practice cf identify the names of the witnesses against the defendant and
the narnre of their testimony (where the information obtained at evidentiary
hearings substitutes for pretrial discovery). Thus, the system is burdened by
additional proceedings which are currently not being held.

CONCLUSION:
The opt-infopt‘Out reciprocal discovery procedures could result in

disruptive pretrial and trial practice and in burdening the system with more
trials, more preliminary hearings and more pretrial evidentiary hearings.
According to the ABA Standards for Criminal Justice Discovery, pretrial
discovery procedures are blended to promote the orderly functioning of any
criminal justice system. Among the objectives of pretrial discovery procedures
identified by the ABA are to provide the defendant with sufficient information to
make an informed plea; to reduce interruptions and complications during trial



and avoid unnecessary and repetitious trials by identifying and resolving pric to
trial any procedural, collateral or constitutional issues; to effect eccuoiUics in
time, money, judicial resources, and professional skills by minimizing the
number of separate hearings; and to minimize the burden of victims and
witnesses. These goals would not be furthered by the adoption of the proposed
opc-infopc-out reciprocal discovery rule.

A majority of the committee voted against adoption of the proposed opt-
infopt-out reciprocal discovery rule.



MEMORANDUM State of Alaska

Department of Law
Criminal Division

To:  ChriSu-r.fi Johnson Dati: December 8, 1994

Court Rules Attorney
FHteNo:

THime  259-6250

from: Cynxthia M. Korae//]- Shet= Minority Report on Amend-
Asst. Attorney General ing Criminal Rule 15
CS?A - Ar.chcrage

Alaska®s Criminal Rule 16 governing diaccvery wag adopted
in the mid-70 3. It wag modeled after the American Bar Associa—
tions Standards which favored broad disclosure by the government to
the defendant, but only limited disclosure from the defendant to

the government. The new proposed ABA Standards embrace a more
balanced discovery procedure commonly referred to as "Reciprocal
Discovery." The federal courts and various state courts aro

currently operating under reciprocal discovery provisions.

Alaska®s current rule 1is not working. The government
(the State of Alaska and various municipalities) gets sandbagged on
a regular bat .s. The defendant who knows all of the cards in the
prosecutor®s hand can call witnesses whose names the prosecutor hac
not heard until the witnesses are called to the stand. Trial
judges may grant a continuance to allow che state the opportunity
to obtain information which could be .used for meaningful cross-
examination. Most cf Che time these continuances aro too short to
do more than run a criminal records check. Although Criminal Rule
16(d)(4) requires the defenaanc give advance notice to the
government cf the defendant®s 1intent to call an expert, many
defense attorneys claim, they did net form the "intent”™ to call the
expert until the night before or che morning the expert is called

to the stand. Tho r.cnocutor again generally does not get a
continuance of sufficient length to prepare a meaningful cross-
examination . This 1is particularly true 1in the bush whore the

prosecucor®a otaff ia small.

Many states have mandator/ reciprocal discover/ previ—
sions. Such provisions are desirable because neither side ia
ambushed at trial. Such a provision cannot be adopted in Alaska,
however, without overruling Scott v. State. 519 P.2d 774 (Alaska
1974). Tho Alaska supreme court in Scott considered the ccnocitu-
tionality of a trial court order requiring the defendant to provide
discover/ maconalo not currently listed in Criminal Rule 16(c).-
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The court held that the Alaska constitutional privilege against
aalf-incrimination prohibits extensive prosecutorial discover/ 1in

criminal proceedings.

The proposed "Cpt-in" version cf reciprocal discovery
complies with Scott. Tndar this proposal, a defendant would have
the option of participating in the broad discovery currently
allowed by Criminal Rule 1S. If the defendant elected to partici-
pate in the Rule IS discover/ process, the defendant would file a
notice of intent to participate in discovery, which would be deemed
a waiver of his constitutional privileges against self-incrimina-
tion to tha extent ha would u required to produce to the state
noticea of defenses, names and addresses or witnesses, .statements
of witnesses, and reports of experts. Discover/ In a case in which
the defendant elects not to participate will be governed by AS
12.4S.050-.C80 “Alaska"s Little Jencks Act).

A minority of tha members cf the Criminal Rules Committee
believe that tho "Cpt-in"* proposal is workable in Alaska and will
r.oc result in a significant iIncrease in the number of trials. A
similar provision i1a working ir. the federal courts and tha number
of trials vo. pleas is net unmanageable. Mcroover, the number of
trials might actually decrease because defendants®™ chances of
winning at trial by ambush are removed.

The proposal will r.ot rciult in mere collateral attacks
cn convictions and more allegations of ineffective assistance of
counsel. A large percentage of convicted defendants already file
applications for poit-conviction relief under the current rule.
Seme even inform the court they want to allege ineffective
assistance cf trial counsel before sentence is pronounced. This is
due to the fact indigent defendants are automatically entitled to
court-appointed counsel. A change in Criminal Rule 16 may change
the specific complaints about a trial attorney®s performance, but
it will r.oc have any impact on the number of pose-conviction relief

applications filed.

Lengthy mid-trial continuances will not bocome the norm.
They do net occur in federal court, and they do r.ot occur now in
the Alaska courts when the state finds out about a witness cr
export as the defense counsel calls ths person to the stand.

The public is demanding a fair trial for both tho accused
ar.d the government. Reciprocal discovery allows for the exchance
of information and will result in trials with more reliable results
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—— 1.e. the guilty will r.ot go free because the accused sandbagged
the prosecution. Given tha constraints imposed by the Scott
decision, a reciprocal discovery provision in Alaska must contain
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MEMORANDUM

TO: Senator Robin Taylor
PROM: John Salemt
RE: SD10 (Critn.Diocovory)
DATE: 2-H-95
wii»iwcesss33®,n«N» **fMm~rssnnc™*- ,r<*r,rl, ,MWrt HH e

During the 2-6-95 Sonnto Judiciary hearing ro: the above bill,
you ashed that send you, in written form, the suggestions | made

during my testimony. Here gonn:

Tintroduction ) )
The current proposal oubntitutes "opt in/opt out"™ for the present

system whore an accused person receives full discovery from the
prosecution. Tho present system works well in that it
facilitates oarly resolutions of cases, reduces the number of
cases which must bo presented to a grand jury and minimizes pre-

trial and trial litigation.

The original "fix" would havo been an adoption of the Federal
Rule, which permits the government to "hide the ball™ from the
defense. Through discussions with prosecution, it appears tho
legislators who aro considering this bill in committee recognized
this profound change was i1ll-concc4vod.

Tha current proposal 10 supported aa a way oi* minimizing surprise
at trial. 1 believe we can reduce/eliminate the "surprise”
element without fundamentally changing the way we engage in
criminal litigation. | think it is desirable to maintain our
present full and fair discovery rule, with the following changes:

1) Defonsa Expert Witnconec-
I suggest wo amend Rule 1G along these linen:
(c)Discloourc to the prosecuting attorney..

(DNotice of Use of Expert Witnesses.

Unless a different date ic*’ljct by the court, no Irter
than 30 days before trial, the defendant shall provide notice to
tho prouocutor of Ll.c names and addresses of ar.y expert
witness(os) who the defendant intends to call nn n witncsn at
trial. Additionally, defendant is required, at that time, «&?
provide the prosecution with any report which wan prepared in
conjunction wilh the case by said expert(e). If no report has
boon prepared, defendant must prepare and provide prosecution
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with a concinc nummary of the proposed trial testimony of said
export () ."

This eliminates tha biggoat issue regarding prosecution claims of
"trial by ambush™.

2) Notice of Dofenoeo-

Whilc 1 haven™t had time to draft language, 1 propose that the
dofenao be required to give notice, pre-trial (30 days in advance
in felony cases) of affirmative nnd statutory defenses, including
alibi. TIirfl would include, celf-dcfensc, necessity, mistake,
coercion, defense of property, entrapment, etc. n"ce generally,
A3 11.U1.300 at soq.

3) Names and other info, re alibi witnesses-

Agnin | propose no specific language (duo to time constraints
only) . 1 suggest that "alibi witnesses"™ be noticed up by name
nnd nddreon/ph. numbor.

conclusion rc

Reciprocal Discovery nn nn opt in/out process isn"t going to work
well 1n a jurisdiction with a long history of a pica bargaining
ban and stiff mandatory sentencing, especially since the
defendant w/il” have to give up a constitutional right (waive 5th
Amendment) in jrdar to opt in. There in no need to make this
change i1f tho nbove suggestions are ndoptori. Reciprocal
discovery will only increase the gamesmanship of criminal
litigation, and will result in more trials nnd fewer early
dispositions of cases. Cases will linger on court calendars
longer, creating problems tor judges and lawyors alike.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

1907) 465-3H670r 465-2450
I'. LViV07) 465-2029 130 Seu/ard Street, Suite 409
Mail Stop J 101 Juneau Ala.da 99801-2105
>1E MQRAN IHU M February6, 1995
SUBJECT: Criminal Rule 16 and CSSB 10( ), "F" version
(Work Order No 9-LSOI38\F)
TO: Senator Robin Taylor
Attn Laura
FROM : Gerald P Luckhaupt®&”™i

Legislative Counsel

You have asked for a comparison of current Criminal Rule 16 anu the rule as it is amended
in CSSB 10( ), "F" version CSSB 10( ) has been drafted in the "amended to read" format
so that the current language of Criminal Rule 10, if it is being retained, is in regular type, and
ifit is being deleted it is bracketed and capitalized All new language is underlined and bold
Ibis comparison will refer to each subsection of Criminal Rule 16 as it is amended in
CSSB 10( )

Subsection (a) retains the current language of Criminal Rub 16(a) without change and adds
to it various paragraphs and subparagraphs The additioi s clarify what discovery must be
provided by each side in every criminal case Subparagraph (a)( I Hi) lists the discovery that
must be made by the prosecution to the accused (aa) - is the discovery of exculpatory
materials, so called Brady materials, disclosure of which is currently provided for in Criminal
Rule 16(bX3). (bb) *is the disclosure of grand jury materials, disclosure of which is required
under Criminal Rule 6(m), Criminal Rule 16 currently does not refer to this disclosure, (cc) -
is disclosure of witness statements by the prosecution required under Alaska's version of the
Jenck's Act. Criminal Rule 16 currently docs not refer to these materials, (dd) - is disclosure
ofbooks, papers, etc , that the state is goipp to use which were obtained from or belong to
the accused. Criminal Rule 16 currently requires the state to disclose these materials under
subparagraph (b)(1)(v) Subparagraph (a)( I)(ii) lists the discovery that the defense must
make to the prosecution in every crinvnal case (aa) - is disclosure of defenses the defendant
may rely upon at trial. Criminal Rule 16 currently docsnot rcquircjhc*dcfcndant tojjive the
state notice of these defenses, (bb) - is disclosure of an insanity or diminished capacity
defense, Cnminal Rule 16 currently requires disclosure of insanity defenses in paragraph
(€)(5), (cc) «is a requirement that the defendant participate in nont*Mimonial identification
procedures under subscction(g) of the CS( ), Criminal Rule 16 currently requires the
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February 6, 1995
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defendant to participate in these procedures under paragraphs (c)( 1) - (3); (dd) - is disclosure
of statements of defense witnesses to the same extent as the state is required to provide
disclosure under Alaska's version of the Jcnck's Act under (a)( 1)(cc) above, Criminal Rule 16
currently does not require this disclosure: (ec) - is a requirement that defense counsel turn
over to the prosecution any physical evidence. Criminal Rule 16 currently does not contain
this requirement althouuh the rcxnnrcmcenLor®omcthinu similar to it is probably required
uMQLeourt decisions Paragraph (a)(2) provides a waiver procedure for the defendant to
obtain discovery from the state that is in addition to that provided in Paragraph (a)( 1) Ifthe
defendant agrees to this additional discovery the defendant will receive the disclosures
provided for in subsection (b) but will have to provide the state with the disclosure provided

for in subsection <c) This provision and this procedure does not exist in current Criminal
Rule-1/)

Subsection (I>) details the additional discovery the state must provide to the defendant if the
defendant opts for the additional discovery under paragraph (a)(2) Subparagraphs (b)( 1)(i) -
(iii) and (iv) are unchanged in language from current Criminal Rule 16 but the current rule
requires their disclosure to the defendant in every case not just when the defendant opts to
participate in the additional discovery under the CS( ) Subparagraph (iv) relates to
disclosure of expert witnesses by the state to the defense, this language is changed from the
current provision relating to expcit witnesses so that the CS( ) requires disclosure of not just
expert witness statements and rcpojls (as under the current rule) hut also ;hcir names,
addresses, and a wnttcn repocLby”aclucxpcrtthai.disdnses the tests Ihcy-havc-conducted
and lheifjconcluuons,, Subparagraph (v) requires the disclosure of books, papers, etc., that
the prosecution will use and which were not obtained from or belong to the defendant,
current Criminal Rule 16 does not have this disclosure requirement Paragraph (b)(2) - (7)
arc unchanged from current Criminal Rule 16 other than disclosure is now contingent upon
the defendant’s agreeing to participate in additional discovery

Subsection (c) details the additional discovery that the defendant must make to the
prosecution if the defendant chooses to participate in the additional discovery process
outlined in (a)(2) ofthe CS( ) Paragraph (c)( 1) relates to disclosure of expert witnesses the
defense has performing work in connection with the case and mirrors the requirements of
prosecution expert witnesses discussed in reference to subparagraph (I>)(1)(iv) above Under
current Criminal Rule 16 defense disclosure of expert witness statements and reports was
mandatory in all criminal eases but under the CS () would be conditioned on the defendant's
decision to participate in additional disclosure Paragraph (c)(2) provides that defense
counsel work product is not discoverable and minors the protection provided for prosecution
work product Current Criminal Rule 16 while providing protection for prosecution work
product in current paragraph (b)(8) docs not mention defense work product Paragraph
CPU) requires the defense to make other disclosures concerning their witnesses and evidence
»hat minor additional disclosure requirements of the prosecution in (b)(1) of the CS( )
Current Criminal Rule 16 does not contain a requirement for these disclosures by the defense

-
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Subsection (d) is for the most part unchanged from current Criminal Rule 16. The only
material change is in regard to the materials that must remain in the defense counsel's sole
possession under (d)(3). Current Criminal Rule 16 provides a list of the items that must
remain in the possession ofthe attorney and the CS( ) eliminates the list.

Subsections (e) and (0 are essentially unchanged irom current Criminal Rule 16
Subsection (g) is merely the provisions ofcurrent Criminal Rule 16(c)(1) - (3) that have been

moved and renumbered without any material change.

GPL piglc
95-028 pirn



SENATOR LOREN LEM AN Northwest Anchorage
716 W -Jili Ave, Sic 540, Anchorage AK 99501  258-8189  Scwlon: State Capitol, Juneau AK 99801  465-2095

SPONSOR STATEMENT

SENATE BILL 10
"An Act revising Rule 16. Alaska Rules of Criminal Procedure, relating to
depositions, to adopt the comparable federal rule.”

ESE R o o b S R A A O S R o o

Alaska's Rule 16. as well as Federal Rule 16 concern "discovery" -- the
rules under which evidence is shared by the prosecution and the defense in a

criminal case.

Unlike die Federal Rule 16. which is used in all 50 states and applies to
Alaskans who are prosecuted in a federal case. Alaska Rule 16 was written
by and heavily biased in favor of the criminal defense bar. Alaska Rule 16
provides for one-way discovery in which the prosecution must virtually
open it files to the defense. In practice, virtually none of the evidence in the
defense's possession is provided to the prosecution until they are surprised at

trial.

Senate Bill 10 strikes the current version of the Alaska Rule 16 and
substitutes Federal Rule 16, which is already in use in criminal trials in
Alaska's federal courts and has been constitutionally tested all the way up the
United States Supreme Court.

SPONSOR STATEMENT



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2-150
FAX (907) 465-2029 1JO Seward Street, Suite 409
Mail Slop 3101 Juneau. Alaska 99801-2105
January 23, 1995
SUBJECT: Sectional Summary of SB 10
TO: Senator Loren Leman
Attn: Mary
FROM: Gerald P. Luckhaupt</|®

Legislative Counsel

You have requested a sectional summary of the above-dcscnbed bill. As a preliminary matter,
please note that a sectional summary of a bill should not be considered an authoritative
interpretation of the bill - the bill itselfis the best statement of its contents.

Section 1 of the bill repeals the current version of .Alaska Rule of Criminal Procedure 16,
dealing with discovery in criminal cases, and adopts in its place, as the Alaska rule. Federal

Rule of Criminal Procedure 16.

GPL.pl
95-010.pIm

SECTIONAL ANALYSIS



Rule 15

\(d) Use. At the trial or upon any hearing, a part
or\Il"of a deposition, so far & othefwise admissible
undVr die rules of evidence, may be used by, sUFuIa-
tion\/ die parties or if the wiuiess Is unavailable, as
defined in_ section (e) of diis rule, or if the witness
gives VV.-timony at die trial or hearing inconsistent
with tge W;tnes?' dgposmon. If only a part of a
deposition Is offered” in evidence by a party, an
advene \arty may require the offering of all"of it
which is \elévant "to the part offered and any pany
may offerVther pans.

(c) Unavailabjlity. A witness is “unavailable"
when the witness is;

(1) Excmmcd by ruling of the judge on die
ground of meIt-%e from testifying concerning the
Subject matter of the witness' statement: or

(2) Persistcr.V in refusing to testify despite an
order of the judgl to do so; or

(3) Unable to q: present or testify at the hearinq
because of death oryicn existing physical or mentd
ilness or infirmity:

.4 Absent fromXhe hearing and beyond the
Jur|3tf|ct|0n of die court to compel a Rearance and
the proponent of the witness' statement has exercised
reasonable dlllgence bu\has been unable to procure
‘e witness' attendance.

(f) . Objections to Ac_ liss|billty. Objections to
receiving in evidence a de |OS_I'[I_?n or part thereof,
may be made as provided  civil actions.

Cg Deposition by A?reement Not Precluded.
Nothing in this rule ‘shall preclude the taking of a
degosmon, orally or upon wnuen Questions, or the
use of a deposition, by agreement of the parties with
the consent of die coun.

(h) ~ Joint Defendants. Whcre™crsons arc jointly

tried, the court fc good cause shdWn may refuse to
permit the use at thé trial of a deposition taken at the
Instance of a defendant over die objection of any
other defendant.

(SAdopted by SCO * October 4. 195\ amended bg
CO 157 efrective February 15. 1973:t» SCO 63
effective May 30. 1985 "amended bV SCO 157
effec:ive February 15. 1973: and by <6CO 115
effective July 15.71994)

Annotation!

3

Cases

Denial of motion to uke depositions of wiinesses M o had
testified before the grand jury w*t no error wtiere .prelJants
had not made a snowing sufficient under dm r le. M ti\i!l ».

State. Op. No. 392, 423 72d 6% (Alaska 1967).

Where the direct penally for conviction of an offense i
® incarceration, loss of a valuable license, or a fine hea\
mouth U> indicate cnminaliiy. such offense u a *scno
crime* within the public defender statute. A defendant who il
cnarted with sny tuch misdemeanor and who cannot afford to\

214

ALASKA RULES OF COURT

hire his own”awyer u eligible for representation by a
defender. Alexander v. City of Anchorage. Op. No. 738
P2d 910 (Alas\a 1971).
%

Expansion ol discovery beyond provisions contained «
court roles is moll appropriately done though amendment <
existing roles afteV thorough study. Buchanan v. Slate <v
No. 1316. 561 P2d\997 (Alaska 1977).

Where statrmenwrf juvenile codefendants were ukr
juvenile proccedingsAbui juveniles tesnfird at in>
itaiemenis were not introduced. no violation of the ngi« *
notice of a deposition Arcuned. Linden v. State, Op. K*
1905. 598 P2d 960 (AlatVp 1979).

The admission of awnAts' pretrial videotaped deposit**
at tnal was reversible error Ahere the sute failed lo tutct*”
the witness despite advance knowledge of her plan to be a*
of lhe ttate during the tnal. Swrej v. Seattle, Op. No. 2252,
625 P2d 820 (Ala ka 1981).

Tnal court did not err in den>Vig defense motion lo adnu
video depotiiion of expert wnnei\l wherr defendant failed *1
demonsiraie either that the imeis \ts beyond the jumdic!**
of lIhe coutt or that due diligence wAj-aerated in Jllicmpsut
to secure her appearance. Dunbar v.ljtaie. Op. No. 347. 577
»2d 1275 (Alaska App. 1984).

In sexual abuse case. Inal court did rfct abuse its discretion
in refuting lo allow defendant to depot\ his sons, who Hal
given statements to ihe police and testified before the grand
jury, but did not wish to be interviewed Vurther, where «
appeal the defense fid not argue surpnse at t\e children's tnal
testimony bul instead argued, without furthV amplification,
that the denial of discovery impaired iu ab.iil\ to adequaichr
prepare for mat. Stair v, Covington, Op. SO\S7. 711 Pxd
1183 (Alaska App. 1985),

Rule 16.  Discovery.

a) Scope of Discovery, In oqrder to provide
ade(qaate, |,rPformat|on for |¥form 8 ?eas, e,g edite
t?1a|. _minimize sur?rlse, afford o PO tunity for
effective cross-examination, and meet the re unF-
ents of due ?rocess,

e as f%JIA and

ree as oslglckg)l\éeégnp |rs|(t)erntt0 le Sr %lécd
tion of persons, ef?eftlve law en?orcement, gng the
adversary system.

(b) Disclosure to the Accused.

(1) Information within Possession or Control of
Prosecuting Attorney. EXCept as IS otherwise provid-
ed as to matt%rs not subdect to disclosur apd OFrotec-
thve rders, the. prosecdting attorney shall disclose
the follqwing information” within h? rosecutin
attorney's possession or_control to defense couns
and make available for inspection and copying:

(t|% The names and addresses ?f ersons known
by the government to have knowledge of relevant
facts and their wntten or recorded “statements or
summancs of statements:

ngirirq Any written or recorded statements and
summancs’ of statements and the S(I]J stance of any
oral statements made ov Die accused:

(iij;Any written or re
-piniaries of state eBts a
ftl statements made by a

. (Iv) Anyreports or sfate:
Jan5|e)ct_|onywn% the parlicu
0 [physu:al 0r mental exan
ui S, eXperiments or comp

V) Any haoks, papers,
kg
obtgllned ?rom or beqong tr

up%QfeﬁHXn{eacﬁédo?})&Eé
{Hglmcy Intends to call as

(2) Information Provn
uvme Syryeillance. TNe P
inform defense counsel.

’reigit 0tfo ?r? {ﬁllfvgrn t'n

vawH%as beengprovide(!
(i) of any electron!

wiretapping, of

: Eiag _conversations fc
icclised's attorney was a

(bb) premises of the
attomey.

(3) Information Tern
_edlllce Pun'sFment. The
lIsclose to %ense coun;
tion within the [pro ecutl
control which tends to
cused as to the offense ¢
accused's punishment th-

(4) Information Withl
Other Mtem betrts of Plroset
rosecuting qrorney s 0
gnd mFormgatlon |nythep

Ji) member of the r
an

_ (i), any others who
investi atmq ?r cvalua:
either %egu arly repor;
particular” ease’ have .
attorney’'s office.

(5{NAvailabilit ofln
stl. Whenever | efepse
re%uests pﬁo uction ot rr
IS not mgeposs sion ¢
attorney out V\fou be di
sjon or°control of the prc
shall Issue _sHutabe sue
such material to be r
counsel.

(6) Information Req:
— Statements From the
Witnesses to Prosecuttn
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< nénes of statements an stance of any
al statement made by a co-defendant;

Iv) Any reports orstate[nentsof_ex erts, made in
connection”with the particular case, including results
of Physmal .0r mental examinations and of scientific
tests, ‘experiments or comparisons;

v) Any books, papers, documents, photographs
or {aﬁgmlgyo%jects, |?/vﬁgch the prose_cTtI% % orﬁe
Inten t? use In d,e canng or trial which wer
obtained from or belong to the accused: an

(vi) Ang record ?fgrior criminal convictions, of
the defendant and of persons whom the grosecutm
?rti%olrney Intends to call as witnesses at the hcanng 0

(2, Information Provided by [nformant — Ehe -
tronic Suyryeillance. The prosecuting attorneys s a(il
Inform defense counsel:

i) of any relevant matcnal or information
reLa(t?ngnto ﬂ@/ gm’t or dnnocence 0? the dclcpdant
which nas been “provided by an informant, an

glg of anoy electronic surveillance, including
wiretapping, of

aag conversations to which the accused or the
accused's attorney was a party.

premises of the accused or the accused's

Ui) Any written or recorded statements and
( y dt%%e su%

(bb)
attorney
(3) Information nding to Negate Guilt o
edyce Punjspment. ThE ﬁ)rosecutm _zﬁttorne shall
_|scTos_e to detense counse an}/ mate lal or Intorma-
tion Wthlni(t: el}gro ecuting at orﬂeys ﬁOSS?S 1on or

control w 5 t0 negate the qullt of the ac-
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accused's punishment therefor.

cuse 35 to the ofrense or oul

(4) Information Within Possession or Control of
Oilier Members of P'rosBT,uting Attorney's Staff. T ﬁ
prosecytlng a_ttorney SO |gat|o_ns extend to macna
and Information inthe possession or control of

and(i) members of the prosecuting attorney's staff,

_ giig_ any others who_ have participated in the
Investigation ?r evaluation of ‘the case and who
either “reqularly report or with reference to the

|
articular” case” have reported to the prosecutin
gttorney’s oﬁlce. P P !

f 5 vailability o f Information to Defense Coun-
se|.(A{Nﬁ\enever_(¥efense counsel designates and
requests production ot material or |n[fohmat|on which
IS not In e poss gsmn qr control 0 f e phosecutln
attorney but would be discoverable it in ‘the posses-
sjon or-control.0 fhe prosecuting attorpey, the court

e suﬁPo(fnas or %rdes to ?ause

a a

shall I1ssue _Sl[lltab
such material to be e avallable to defense
counsel.

(6) Information Regarding Searc hes and Secures

— Statements From the Accused — Relationship of
Witnesses to Prosecuting Attornev. EXCept as other-
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wise provided the prosecuting attorney shall, upon
request. of defense counsel,” disclose” and permit
inspection, testing, copying and photographing of
any relevant material and infonnation régarding:

(i) Specified searches and seizures;

(ii) The acquisition of specified statements from
the ‘accused: and

(iiig The relationship, if any, of specified witness-
es {0 the prosecuting authority.

(7)  oilier Information. Upon a reasonable request
showing matcnality to die preparation of the defense,
the coun in its discretion may require disclosure, to
defense counsel of relevant material and information
not covered by subsections (b) (1), (b) (2), (b) (3).
and (b) (6).

3) Leval Research and lecords, of Prosecuting
Attorney. Disclosure shall ..ot be required of legal
research or of records, conespondence. repons or
memoranda to. the extent that theK confain the
oplnlons, theories or conclusions of the prosecuting
atornegfor members of the prosecuting Ittomey’s

a

legal staff.
(c) Disclosure to the Prosecuting Attorney.

(l) Non-Testimonial Identification Procedures —
Authority. Upon application of the prosecuting
attorney, the court by order may direct any person to
Fartlclpate In one of more cf ihe procedures speci-
led_in subsection (cL(Z? of this rule if affidavit or
testimony shows probable cause :0 believe thau

(1) An offense has been committed by one of
several persons comprising a narrow focal group that
includes the -"bject person;

_(1i) The evidence sought may be of material aid
in identifying who committed the offense: and

(ii1) The evidence sough: cannot practicably be
obtained from other sources.

(2) Non-Testimonial Identification Procedures—
Scope. An order issued under subsection (c) (L) of
this rule may direct the person to do or submit to
any and ail of the followtng:

(i) Appear in a line-up:

. (ii) SocaV words, phrases or sentences relevant to
the case for .Jentification by witnesses:

(i) Be fingerprinted;

(iv) Pose for photographs not involving reenact-
ment of a scene:

(v) Try on articles of clothing:

Jvi) Permit the taking of specimens of material
under die person's fingernails:

(viig Permit the taking of samples of blood, hair
and’ other matcnals of "the person's body wnich
involve no unreasonable intrusion thereof;

_&yiii) Provide ipedmens of the person's hand-

Writing:
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(ix) ~ Subrr't to a reasonable physical or medical

inspection ot the person’s body.

(3) Right to Counsel. When issuing an order
under subsection (c) (1) of this rule, the court shall
also order that the person be represented by counsel
or waive the right to be represented by counsel
before beln? required to appear in a linelp, give a
specimen of handwriting, or speak for identification
by witnesses to an offense.

(4) Reports or Statements of Experts. The trial
court may require that the prosecuting attorney be
informed of and permitted to inspect and to copy or
photograph any reports or statements of experts
mauc In connection with the particular case, includ-
ing results of physical or mental examinations and of
scientific tests, experiments or comparisons which
are intended by the defendant to be used at trial.
Information obtained by the state under the provi-
sions of this section shall be used only for
cross-examination or rebuttal of defense testimony.

5) Notice of Intent to Raise Insanity Defense.
Fol owmg substantial compliance by the state with
section (b) of (his rule a defendant who intends to
offer evidence of a defense of insanity shall inform
thb state of such intention at the time of plea or at
such other time as may be designated by the trial
court. The coun may order the defendant to submit
to a psychiatric examination by a psychiatrist or
psychologist selected by the court, and the report
shall be made available to both parties. Notice of
intent to raise a defense of insanity shall not be
commented on by the prosecution at trial.

fd) Regullation of Discovery.

(1) Advice to Refrain From Discussing Case.
Except as is otherwise provided as to matters no'
subject to disclosure and protective orders, neither
counsel for the parties nor other prosecution or
defense personnel shall advise persons (except the
accused) havmg_ relevant material or information to
refrain from discussing the case with opposing
counsel or showing opposing counsel any relevant
material, nor shall they otherwise impede opposing
counsel’s investigation of the case.

(2) Additional or Newly Discovered Information.
If. subsequent to compliance with these rules or
orders issued pursuant thereto, a pany discovers
additional material or information which Is subject to
disclosure, that party shall promptly notify the other
Party or the oilier party's counsel of its existence. If
he additional matcnal or information is discovered
dunng tnal, the coun shall also be notified.

(31 Materials to Remain in Exclusive Custody of
Attorney.

(A)  Materials furnished to an attorney pursuant to

these rules shall remain in the attorney's exclusive
custody, shall be used only for the purposes of

216

ALASKA RULES OF COURT

conducting the case, and snall be subject to other
terms and conditions that the court may provide if
the information is

1) a aimin.il history record of a victim
witness:

fif) a medical, psychiatric, psychological, or
counseling record of a victim or witness;

(iii) an adoption record:

Siv) a record that is confidential under AS
47.10.090 or a similar law in another jurisdiction:

~(v) areport of a prcsentence investigation of a
victim or witness prepared pursuant to Criminal Rule
32 or a similar law in another jurisdiction:

(vi) a record of the Department of Corrections
other than incident report relating to the cnmc with
which the defendant Is charged: or

(vii) any other record that thi. court orders be
kept in the exclusive custody of die attorney.

(B) An attorney shall not disclose to a defendant
the residence or  business address or telephone
number of a victim or witness, obtained from infor-
mation provided under this rule, even if the defen-
dant is acting as co-counsel. If die address and
telephone numbers of all victims and witnesses have
been obliterated, materials that had contained the
address or telephone number of a victim or witness
may be provided to a defendant froceedlng without
counsel only as allowed by AS 1161.120.

(C) Notwithstanding a defendant’s status as co-
counsel, materials covered by subsection (d)(3)(A)
shall remain in the exclusive custody of die
defendant’s attorney.

(D) If adefendant is proceeding without counsel,
materials covered by subsection Ezd)(S)(A) may be
provided to the defendant. If materials are provided
to an unrepresented defendant under this paragraph,
the-court shall order that the materials remain in the
defendant's exclusive custody, be used only for
purposes of conducting ihe case, and be subject to
other terms, conditions, and restrictions that the court
may provide. The court shall also inform the defen-
dant dial violation of an order issued under this
paragraph is punishable as a contempt of court.

(4) Restriction or Deferral of Disclosure of
Information. Upon a showing of cause, the court
may al any time order that specified disclosure be
restricted or deferred, or make such other order as *s
appropriate, provided that all material and informa-
tion to which aﬁarty is entitled shall be disclosed in
time to permit the pany's counsel to make beneficial
use thereof.

(5) Material Partially Discoverable. When seme
parts of ccnain material are discoverable under these
rules, and other parts arc not discoverable, as much

or
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of the matcnal shall be disclosed as is consistent
with this rule. Excision of ccnain material and
disclosure of die balance shall be preferred to
withholding of the whole. Material excised pursuant
to court order shall be sealed and preserved in the
records of the court, and shall be made available to
the court of appeals and the supreme court in die
event of an appeal.

(6)  Denial or Regulation of Disclosure —
Disclosure to Court in Camera — Record of Pro-
ceedings. Upon request of any party, the court may
permit;

(i) any showing of cause for denial or regulation
of disclosure, or

(ii) any portion of any showmgb of cause for
denial or regulation of disclosure to be made to the
court in camera ex Par_te. A record shall be made of
such proceedings. It die court enters an order grant*
mg relief following such a showing, the entire record
of the proceedings shall be sealed and preserved in
the records of the comi. to be made available to the
court of appeals ana the supreme court in die event

of an appeal.
(e) Sanctions.

(1) Failure to Comply with Discovery Rule or
Order. If at an% time gunng the course of the
Proceedmgs it is brought to the attention of the court
hat a party has failed to comply with an applicable
discovery rule or an order issued pursuant thereto,
the court may order such Farty to permit the discov-
er/ of mateiia) and information not previously
disclosed or enter such other order as it deems just
under die circumstances.

(2) willful Violations. Willful violation by
counsel of an applicable discovery rule or an order
issued pursuant thereto may subject counsel to
appropnatc sanctions by the court.

(0 Omnibus ({taring.
" .gwrtr.f

(!) Timefor Hearing — When Set. If the defen-
dant is charged with a felony, the coun shad set a
time for an omnibus hearing when a plea of not
guilty is entered. The omnibus hearing shall be
scheduled for a time when the bhering of pretrial
motions should be complete.

The omnibus hearing may be cancelled by die
court only, upon the S_tlﬁu|&'[l0r] of counsel that there
ve no motions which require hearing and that
discovery is complete. Counsel shall also provide the
information outlined in section (fX2)(D).

“The court may set an omnibus hearing in a
misdemeanor case.

(22) Duties of Trial Court at Hearing. At the
omnibus hearing the court shall:

Rule 16

(A) ensure that discovery under this rule is
complete:

(B) rule on iny pending motions which are ripe
for decision:

d(C) schedule any necessary evidentiary hearings;
an

(D) obtain case management information from the
|o_art|_es, including die expected length of tnal. the
ikelihood of trial, and any anticipated scheduling
difficulties.

gAdopted be SCO 4 October 4. 1959; amended b}/
CO 157 effective February 15. 1973; by SCO 21!
effective July 15. 1975; by SCO 212 effective July
15. 1975; bY SCO 329 effective January 1. 1979; bg
SCO 331 etfective January I, 1979; by SCO's 64
and 641 effective September 15, 1985: P/SC'O 1086
effective July 15, 1992; by SCO 1092 effective July
15. 1992: bg SCO 1126 effective July 15. 1993: and
by SCO 1153 effective July 15. 1994)

Note: AS 12.61.120. added by ch. J7. } 13. SLA 1991.
amended Cnminal Rule 16 by rettncltng ditcovery available
lo cnminal defendants.

\ Annotation*
Cain  \
GceneHd
0. Disclunire io Accused

DiicioiJre to Prosecution
1 1i General \

This role affovn limned discovery in criminal cues.
Mariinrr v. State, Vp. No. 319. 423 P2d TOO (Alaita 1967).

Where a defendants substantive nghtt s/e not affected by
the introduction mlo \vidence of a reference us physical
evidence which had bee\ negligently destroyed by the police,
the admittion of the lestiVooy it no< "plain error.” Torrre e.
Slate. Op. No. 1017, 519 V2d 716 {Alaska 1974).

Existence of this rule (Vet nonce to stale tfui evidence
might be the object of JiscAery and should be preserved.
Lauderdale v. Slate. Op. Nok 1254. 5X8 P2d 376 (Alaska
1976V \

This role it designed io further discovery m order to
eliminate jockeying for tactical adwtuge and inaf by turpnsc.
Ore JardIni *. Slate, Op. No. 12V. 551 P2d 111 (Alaska

1976k \

Where there is e violation of Urn roe no* of conttuuoonal
dimensirett (he "harmless error" lets ViU bn applied. Ore
JardIns v. Stale. Op. No. 1245. 551 P2AIlll IAlaita 1976V

Even where vioLnoni of ihu rule V.J not prejiediae
defendant, matter would be remanded us tn A court for hearing
on sanction* that might be imposed on prouy.lor under Rule
16tex2V Dre JardIns v. Slate. Op. No. 12*V 551 P2J 111
fAlaska 1976). \

£ipantion ak discovery beyond provinces! Vrw.Lu-ed m
court Piles is most appropriately done through acftndmrnt Ol
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