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F I S C A L  N O T E

Revision Date:____ ________________
Title:

STATE OF ALASKA
1995 LEGISLATIVE SESSION

Criminal Procedure. ..discovery...*
*»•.i Act revising Rule 16. Alaska Rules ot

Dept. Affected:__________ Department of Law
IbRU: _____
Component: ________

B IL L  NO . SB 10________

Prosecution
All

Sponsor:
Requester:

Senator Lsman
Senator Leman

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

0085-0090

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
5CUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

C hange in revenues i

PUND SOURCE (Thousands of Oollarsl
’CC2 Federal Receipts 1 1
1C03 GF Match i
1004 GF i
1C05 GF/Prcgram Receipts
1CCC GF/MHTIA r  " 1
Other t
TOTAL 0 .0 0 .0 0 .0 0 .0  1 0 .0 0.0

Ea’ note of any current year (FY95) cost: 0.0
POSITIONS
FULL-TIME 0.0 0 .0 0.0 0.01 0.0 0.0
part-time 1 1
TEMPORARY i i i

ANALYSIS: (Attach a separate page >( necessary)
This bill revises Rule 16. Alaska Rules of Criminal Procedure, rolatmo to discovery and inspection of evidence in 
criminal proceedings and. in so doing, adopts the comparable federal rule. The bill will havo tho effect of 
providing full and fair discovory to both sides <n a criminal proceeding, as opposed to the exiting rule which 
allows only tne defenso to discover cvidenco hold by the prosecution. Consequently, the department believes 
that the bill will result in fairer verdicts and, m somo cases, may avoid trials when the prosecution is given early 
notice of a viable defense.

A
Richard I Pequey P'ns?cPresared by;

Oivition:

Approved by Commissioner
Agency- _________

Adm.nistrvjve S .o .cryO A .n^ j ^  f  j

Adomey
Department ot Law
brucc M flotelho Atjo»rv»y General

Phoney 
Oate:,
Oate:

•165-3672
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1/23/95
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FISCAL NOTE
S T A T E  O F  A L A S K A  B I L L  N O .  S B  1 0
1995 L E G I S L A T I V E  S E S S I O N
Revision Dato: ________________________________________________D*pt. Affocted: Alaska Court Systom
Title: An Act rovtslng Rulo 16, Alaska Pulps of BRU: Trial Courts
Criminal Proooduro, relating to dlacovory___________________ Componintr __________________________
f  onsor: Son. Loman
Requestor:________________ ____________________________  COMPONENT SERIAL NO. 766

EXPENDITURES/REVENUES________________(Thousanda of Dollars)
OPERATING EXPENOfTURES FY 96 FY&7 FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
iJPPLIES
EQUIPMENT
LAND A STRUCTURES
QRANT9 4 CLAIMS

,
0.8
0.2

TOTAL OPERATING 1.0 0.0 n.o 0.0 0.0 0.0

CAPfTAL EXPEN D(TU RES | |

[CHANOE IN REVENUES ( ) |  | [

FUNO SOURCE__________________________ (Thou»nda ot Delia's)
1002 Fedorai Receipts '

1003 GF Milch
1004 GF 1.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Piogrem Receipt!
1005 GF/MHTIA
OtMf
TOTAL 1.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Eatirut* ot current y w  (FY 95) coat: S Nona

ANALYSIS: (Attach a separata page if necessary) 

Soo Attached analysis

Propnrod by: C. S. Christonsen III, Staff Counsol “ 7 5 T J L Pnono; 2&4-A22S
Agency: Alaska Court Systum Dote: 02/01/95

Approved by: Arthur H. Snowdon, II, \dmln/strntlvo Dlroctor K? ( 'C /
Agency: Alaska Court System Data: 02/01/95
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A laska Court System 

Fiscal Analysis 

SSJfl
'i

This legislation will roqulro revision of Criminal Rule 18 of tho Alask i  Rules of Court. It Is anticipated that the rule 
will bo drafted by tha court rulos attorney and circulated to all Bar mombora.

SMirmL.*!

Postage to mall tho rovi60d Criminal Rule to 2,600 members of tho Bar $832

Suppt'oa

Printing supplies: copier papor, envolopos, por pago coplor malntononco charges, etc. 182

Total $1,014
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FISCAL NOTE
S T A T E  O F  A L A S K A  LL NO: S B  10

1 9 9 5  L EGISL A T I V E  S E S S I O N

novision Dato:________________________________  Dopt. Affocted: Pnhlin Safnty__________

Titlo: _"An act revising Rule. lG.-rtlaaka Rules ol  BRU: . DPS Stntnwidw_____________

■Cmninal Pmccdliic to adoot camiwnhlti federal fuln." Componunt: -Commissioner';! Offir.n
Sponsor ..ScnfllQi-Jxman______________________ ______________________
Roquestor: (S) Judiciary________________________ COMPONENT SERIAL NO, 0523

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 98 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL

CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

C A P I T A L  E X P E N D IT U R E S -0 - -0- -0- -0- -0 - -0-

c h a n c e  m  ra v t r e r .  s  t >

D n r n a  Codm

-0- -0- -o- -0* -0- •0*

FUNDING: (Thousands of Dollars)

1002 Fedoral Receipts
1003 GF Match
1004 GF
1005 GF/Program Recoipts
1008 GF/MHTIA
Other
TOTAL -0- •o. -0- 4). 0- -0-

Estimate of current vent <FY 95) impact: $ _____ -0-
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necosaary.) 
No significant impact is anticipated.

Prepared By: <en flisehntf_______________________________________ Phono: 485 4338_______________
Division: Administrative S e rv es______________________________ Date: Q1.'2fl;<lS________________

Approved by Commissioner:  - 2  • J  ^  __________  Oate: /  /  J c /  ? ~
Agency  ftnrtald 1 Oltn Dent, if PnMir Safety______

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call tho Governor's Legislative Office 
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F I S C A L  N O T E

STATE O F ALASKA
1995 LEGISLATIVE SESSION

MILL NO. SB 10

Department Affected: Ad min la trot IonRevision Dato: _______
Title; rAn-Ad rwtelno Rulo 16. Alaska Ruleaof Criminal Proooduro 
rflletinn tQ.dltcovcrv and IntPKrtionin criminal proceedings* BRU; » t̂?tlc_Pofendrr Aaoncv
 -----------------------  - _ Component: Public Defender Aasnov
Sponoor: Senator iomnn ____________________________________________
Roqueator: Scnotor lemon___________________________

rXPENDITURES/REVENUES:

_  C O M P O N E N T  S E R I A L  N O , 1 0 3 1  

(Thouatinda of Dollar*)
GTOWNrra Wf>feNl5r»URK" “ TVS ft -FTGT TV 96 f7 T 9 PVTJO ' fY 01

TfeRSOKiAl SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS 
MISCELLANEOUS

m . 7 ' 366.7" • 57 . •: 414.a 433.0
a is *i 6 o .6 T 6.0 6.6

r

TOTAL OPERATING 370.? “356.7 403.4 420.8 433.0 458.0

rgTPTTAnm wsfYum "

"cTiANOC ITTRCVtN'OES T

F U N D  S O U R C E : ( T h o u s a n d !  o f  D o lla r s )

1002 federal Receipts
1003 GF Match
1004 GF
1C05 GF/Prooram Receipt* 
1000 GF/MMTIA 
OTHER

37017' JS g.7 403.4 479.8 439.0 458 0

T6TAL 3?0.7 3R0.7' 403.4 420.6“ 439.0 "399.0

rulm ate of any currant yaar (FY 96) coaU ♦ 0 
posrnoNS:
ftiriTTOE ' ' •j.o ' “ fTS" ~Z7T 0.0 0.0 0.0
P A R T - T IM E

TTMPORARY

fUv: 01/96

PREPARER TO PROVIOC ALL DISTRIBUTION COPIES 70 OOVOVfOIVR LCOISLATfVI OFFICE
Foi furthat attribution Information, call tha Governor's legislative Office
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FISCAL NOTE

STATE OF ALASKA 
1995 LEGISLATIVE SESSION

BILL NO. SB 10

ANALYSIS: (continued)

Thu biU proposes a profound change in the way criminal caies ore litigated in Alaska. Under current coutt rule, the defentc it 
entitled to all relevant materials concerning a can which i* in the possession or control of the police/prosecutor. Under this 
proposal a defendant will receive full discovery only if ho or the agree* to turn over information to the prosecution concerning 
the defense case.
The State of Alaska has long had a plea baigaining ban. Additionally, Alaska has strict sentencing provision* as regards 
mandatory sentences and enhanced sentences for repeat offenders. Parole release is restricted in many instances and good time 
deduction* aro not as liberal as in other jurisdictions. Ordinarily tho combination of these factors would create more litigation oi 
cnminal matters. Fortunately, Alaska’s full discovery provisions under Criminal Rule 16 provide the defense with an 
opportunity to teview and evaluate the prosecution’s case. SpedficaBfl, a defandom and his/her lawyer can nuke a knowing 
determination as to the propriety of pleading guilty versus eaexcismg trial rights because of the full fund of information which is 
required to be provided under the current rule. At a result, more than 90% of Public Defender client* plead guilty or no contest.
If the rule it changed some percentage of criminal defendants will choose not to participate in teciprocal discovery. The effect* 
will be a* follow*!
1. Fewer dispositions at the felony intake itagc;
2. More pretrial hearings, including evidentiary hearings to 'discover* fact*,
3. More discovery disputes, involving lawyer and coutt time;
4. More gamesmanship generally with rripea to criminal litigauoni and
3. More trials (the most Ubor-iateotire and costly component of criminal litigation).
It is difficult to determine to what extent individuals will opt uut of the receipt of discovery from the prosecution. Until there it 
an experiential basis for making suds a determination, the PD takes a very conservative approach to fiscal impact. No additional 
lawyers or clerical support are being requested- At the minimum, however, each of the 13 PD offices will need investigative 
support. Currently there are 5 offices which have no investigator position. Therefore, 3 investigators will be added to 
accommodate these offices. Additionally, the Anchorage PD office will require 1 additional investigator given the high volume 
caseload in tb«t office location.

FISCAL ANALYSIS
6 Investigator D
Anchorage 
Sitka 
Kotzebue 
Kodiak Barrow
Dillingham

Personal Services 364.7 
Travel 6.0

TOTAL 3707

31.3
Sid)
71.0 
3 97
71 .0
BA.

364.7

r**eJL-«JL
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I'PiUion Title
linw ipioi n

No. of Poailiotu
6

Range / Step 
14A

Bup Unit
GGU

Tune Statin
PET

Staff Monthi
72

Location
ERA, ARA, LA A, CAA.

MEA.DAA

Electing Dut/kt 1 

10-21, 2, 37, 4, 37, 37

TYPE OP nXl'RNLrrUAK AMOUNT JuitiOdlioo
SWuy 747,404 Thr* 6 wvtitigocr poiitinm will b« crassary 10 m̂ et the inorwd drnvuvh for defrtaa bre*tj(uion
Bemfin 107,274 vhm the iWimura hei “opted out the rrdpcoctl diiccrmy proruiora. Io thae* cun the defcrtc

t- .fc .- l_  v ......... —1............... J 1 .
|  I'rcmnot Piy which would ordinarily be ujrd (0 prepare and trWuate thr ilrenflh of the proieaitioo'i air. Inuid, 

the dr/rrae attorney will hrve to rely on drfeair iuH inratitaoti to interview witnuitt m l pthnI ° '1"
Total Periooal Serricta 344,471 other factual infonnttion concerning the cast. Eacrpt for the Anchorage poiition, then new powtiom

Trm l £000 ere 101 1u ouKci wane unit n m utTenjgwor ponoHi
Coitnctnal BUDGET ANALYSIS:
Coounodkiei

6 lnvmigaror IIE<fjip man
Ohrr Anchorage Sl.S

Total CMt 370.471 ShVi S1.S 
Konrbue 71.0 
Kndul 3)7FUNDING. SOURCE FOR TOTAL COST

Fedrttl Kecript 1007 Bwro* 71.0 m

GF. M miIi 100) M Oilbnthrra 44.0
CcamI putkJ 1004 370.471 3447
IA Reuipii 1007
CIT R«#;po 1041 Pictorial Service* 3447
O itf r __ 1 _£2.

TOTAL 3707

Request For 
N ew  Position

AGENCY ..ABMINSntVrON
I FY 96 I

MU rUMJC D3ENDEA AGENCY

OOWONUfT IT imCDgEfOPlACgfCY P -r » - J . . .
1 Rnuad Dmm
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F I S C A L  N O T E

STATE OF ALASKA
1995 LEGISLATIVE SESSION

HILL NO. Sit 10

Revision Dalo: ____________________________________________
Title: 'An Act revising Rule 16. AlasKa Rules of Criminal. _ 
Procedure relating to discovery and inspoction in criminal 
procagdiousJ______________________________________________
Sponsor: Senator Leman
Requestor: Senator Leman

Department Allocted: Admimst ation

BRU: Public. Defender Agency
Component: Public DetontigLAg»ncy_

COMPONENT SERIAL NO. 1631

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 0 0 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

364 7 380.7 397.4 414 8 433.0 452.0
6 U 6 0 6.0 6 0 6.0 6 0

TOTAL OPERATING 3707 386.7 403.4 420.8 439.0 458.0

I CAPITAL EXPENDITURES o 0 0 o o _

I CHANGE IN REVENUES ( ) a 0 o !

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 370 7 386 7 403 4 420 8 439 0 4580
1005 GF/Program Rocoipts
1006 GF/MHTIA
OTHER
TOTAL _____ . -403.4 420.B 439.0 -42B.Q .
Estimate ot any current year (EY 95) -:ost: S 0

FULL-TIME 6 0 60 60 60 60 60
PART-TIME
TEMPftHAfiY

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For lurirw r rji&ttciution rfilormstcn, can the Govorno'e LogutaK o Office 
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FISCAL NOTE

STATE OF ALASKA KILL NO. SK 10
1995 LEI J LSI .ATI VE SESSION

ANALYSIS: (continuod)

This hill proposes a profound chance in the way criminal cases arc litigated in Alaska. Under current court, rule, l hr; 
defense is entitled to all relevant materials concerning a case which is in the possession or control of the 
police/prosecutor. Under this proposal, a defendant will receive full discovery only if he or she agrees to turn over 
information to the prosecution concerning the defense case.

The State of Alaska has long had a plea bargaining ban. Additionally, Alaska has s trict sentencing provisions as regards 
mandatory sentences and enhanced sentences for repeat offenders. Parole release is restricted in many instances and 
good time deductions are not as liberal as in other jurisdictions. Ordinarily, the combination of these factors would 
create more litigation of criminal matters. Fortunately, Alaska’s full discovery provisions under Criminal Rule Hi 
provide the defense with an opportunity to review and evaluate the prosecution's case. .Specifically, a defendant and 
his/her lawyer can make a knowing determination as to the propriety of pleading guilty versus exercising trial rights 
because of the full fund of information which is reipiired to be provided under the current rule. As a result, more than 90 
percent of Public Defender (PD) clients plead guilty or no contest.

If the rule is changed, some percentage of criminal defendants will choose not to participate in reciprocal discovery. The 
effects will be as follows:

1. Fewer dispositions a t  thn felony intake stage;
2. More pretrial hearings, including evidentiary hearings tn "discover" facts;
3. More discovery disputes, involving lawyer and court time;
I More gamesmanship, generally with respect to criminal litigation; and
a. More trials (the moat labor-intensive and costly component of criminal litigation).

It is difficult to determine to what extent individuals will opt out of the receipt of discovery from the prosecution, Until 
there is an experiential basis for making such a determination, the PD takes n very conservative approach to fiscal 
impact. No additional lawyers or clerical support are being requested. At the minimum, however, each of the 13 PD 
offices will need investigative support. Currently there are five offices which have no investigator positions. Therefore, 
five investigators will he added to accommodate these offices. Additionally, the Anchorage I'D office will require one 
additional investigator, given the high volume caseload in that office location.

FISCAL ANALYSIS

6 Investigators II

Travel

Anchorage $ 51,5
Sitka 51.5
Kotzebue 71.0
Kodiak 39.7
Harrow 71.0
Dillingham 1H.0

3G4.7

al Services 364.7

. . .li.U

TOTAL § 370.7
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CS FOR SENATE BILL NO. I0( )

IN T”E LEGISLATURE OF THE STATE OE ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSION
BV

Offered:
Referred:

Sponsorls): SENATORS LKMAN, Kelly, Halford, Orcen

A BILL 

FOR AN ACT ENTITLED 

"An Act revising Rule 16, Alaska Rules of Criminal Procedure, relating to 

discovery and inspection in criminal proceedings."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

• Section I. Rule 16. Alaska Rules of Criminal Procedure, is amended to read:

Rule 16. Discovery.

(a) Scope of Discovery.
(JJ In order to provide adequate informatton for informed pleas, 

expedite trial, minimize surprise, afford opportunity for effective cross-examination, 

and meet the requirements of due process, discovery prior to trial should be as full and 

free as possible consistent with protection of persons, effective law enforcement, and 

the adversary system. The following discovery shall he nrovidcd:

ii) Disclosure to the Accused. The prosecuting allorngy.shail
dhcipve iiuttfvnsy-muQscl

taai anv material or__infor?nalion wi|hin_Lhj;

•I*
- ISKIETTD 'EXT WAO'ETEDI

CSSB 104 )
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prosectHinn attorney's possession or control that tends to n e m e  the 

jy lilt o f tho accused as lo Ihe offense or would tend to reduce the 

accused's punishment therefor;

(bb) upon request. urattd inrv materials as provided 
under Oiminal Rule fifmc

(ec) disclosure reuuired, nnd in the manner provided, 

bv AS 12.45.050 • 12.45.082;
(dd) anv books. Dimers, documents, photographs or 

tangible objects, which the prosecuting attorney intends to use in 

Ihe hcarinti or tria l which were obtained from  or belong to the 

accused.

(ii) Disclosure to the Prosecuting Attorney. The defendant
shall

tan) unless a different date is set bv the court, no 

later than 10 davs before tria l, inform  the prosecutor i f  the 

defendant mav relv upon a defense of a lib i, justification, d u re ss , 

heat of nassion. entrapment, or other statutory or a ffirm a tive 

defense: failure to provide timely notice shall entitle ihe prosecutor 
to a continuance; i f  the court finds th ‘ a continuance is not an 

adequate remedy under the circumsta.ices o f the case, the court 

mav impose other sanctions, including proh ib ition  the defendant 

from  asserting the dcsilLnatedjlefepse;

(bb) give notice of an insanity defense or a defense 
of diminished capacity due to mental disease or defect in 
compliance with AS 12.47;

(cc) participate in non-testimonial identification 

procedures when ordered bv the court under <n> o f this ru le ;

tdd) disclose to the pnmciHing attorney disclosure 
required, and in the manner provided, bv AS 12,45,05.0 • l2,45,Qji.2;

ice) turn over to the prosecutor any physical evidence 
of ihe offense received bv defense counsel; if lhc physical evidence

c s s b lo t >
•  .........   , - r i r r w  m r  ipacketez!
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is received, from the attorney's client or acquired us a direct result 
tjOnformal.ion communicated !)Y_tlit'j.:lknU!e_fense counsel mav not 
hc_compe|k»d_to provide anv information concernini! the source of 
the evidence or (he manner in which il was obtained: in such cases, 
the prosccutor.mnynot reveal the_source_of_the_evidcnce to (he 
iurv; if the physical evidence is not received from the client or 
acquired as a direct .result of information communicated hy Ihe 
client, defense counsel shall reveal the manner in which the physical 
evidence was obtained unless that information is otherwise 
privileged,
(2) Within 10 davs of arraianment. a defendant shall file a written 

notice, personally executed hv the defendant, staling whether the defendant elects
lo participate in additional discovery tinder <h) and (cj of this rule. If the
defendant fails to file a notice or if the defendant elects not to participate .in 
additional discovery under this rule. (1)) and (c) of Ihih.rule do.not apply,._Th£ 
filing of a notice to participate in the additional discovery process under this_nj|e 
shall he deemed a waiver of the defendant’s privilege against self-incrimination 
as to the information and materials that the defendant is required to disclmgJfl 
the prosecution under <c) of this rule. If anv defendant knowingly shares jn 
additional discovery obtained hv a codefendant under this rukvlhg_ defendant 
shall he deemed to ha\e elected to participate in the additional discovery process 
as provided in this rule,

(b) Additional Disclosure to the Accused.
(I) Information within Possession or Control of Prosecuting Attorney.

Except as is o< rrwisc provided as to matters not subject to disclosure and protective 
orders, the prosecuting attorney shall disclose the following information within the 
prosecuting attorney's possession or control to defense counsel and make available for 
inspection and copying:

.) The names and addresses of persons known by the 
government to have knowledge of relevant facts and their wntten or recorded 
statements or summaries of statements:

-J.
■ - j'v* ; DFIETFZ TEXT UP AC Pi TED f
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(ii) Any written or recorded statements and summaries o f 
statements and the substance o f any oral statements made by the accused;

(iii) Any written or recorded statements and summaries o f 
statements and the substance of any oral statements made by a co-defendant;

(iv) Unless n different date is set bv Iho nw rV a s  soon.as 
known and no later than 45 davs before trial, the o r o oeutor shall inform  
the defendant of the names and addresses of anv expert witnesses 
nerforminn work in connection "ith the cave; the prosecutor shall also 
make available for inspection and copying anv reports or written 
statements of these experts; failure to provide timely notice under this cole 
shall entitle the defendant to a continuance; if the court finds that a 
continuance is not an adequate remedy nndcrJhe circumstances of the 
case, the court mav impose other sanctions, including proh ib itin^ thg  
orosecnlor from calling the expert at trial |A N Y  REPORTS OR 
STATEM ENTS OF EXPERTS. MADE IN CONNECTION  W ITH THE  
PARTICULAR CASE. INCLUDING RESULTS OF PHYSICAL OR MENTAL  
EXAM INATIONS OF AND SCIENTIFIC TESTS. EXPERIM ENTS OR  
COMPARISONS!;

(v) Any books, papers, documents, photographs or tangible 
objects, which the prosecuting attorney intends to use in the hearing or trial 
and which are not otherwise disclosed under <a)(I)(t)(aa) of this rule
| WHICH WERE OBTAINED FROM OR BELONG TO THE ACCUSED!; and

(vi) Any record of prior cnminal convictions of the defendant 
and o f persons whom the prosecuting attorney intends to call as witnesses at 
the hcanng or tnal.

(2 ) Information Provided by Informant-Electronic Surveillance. The 
prosecuting attorneys shall inform defense counsel:

(i) o f any relevant matcnal or information relating to the guilt 
or innocence of the defendant which has been provided by an informant, and

(ii) of any electronic surveillance, including wiretapping, o f
(aa) convcrsauons to which the accused or the accused'*

I

DRAFT WORK DRAFT WORK DRAFT

lOt ) *4*
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attorney was a party,
(bb) premises of the accused or the accused’s attorney.

(3) | INFORMATION TENDING TO  NEGATE G U ILT  OR K DUCE  
PUN ISHM ENT. TH E  PROSECUTING ATTORNEY SH A LL  DISCLt E TO  
DEFENSE CO UN SEL ANY MATERIAL OR INFORMATION W ITHIN  THE  
PROSECUTING ATTORNEY'S POSSESSION OR CONTROL WHICH TENDS TO  
NEGATE THE G U ILT  OF THE ACCUSED  AS TO  THE OFFENSE OR W OULD  
TEND  TO  REDUCE THE ACCUSED ’S PUN ISHMENT THEREFOR .

(4)J Information Within Possession or Control o f  Other Members o f 
Prosecuting Attorney's Staff. 'Hie prosecuting attorney’s obligations extend to material 
and information in the possession or control of

(i) members o f the prosecuting attorney’s staff, and
(ii) any others who have participated in the investigation or 

evaluation o f the ease and who either regularly report or with reference to the 
particular case have reported to the prosecuting attorney's office.

(4) |( 5 ) | Availability o f  Information to Defense Counsel. Whenever 
defense counsel designates and requests production of material or information which 
is not in the possession or control o f the prosecuting attorney but would be 
discoverable if in the possession or control of the prosecuting attorney, the court shall 
issue suitable subpoenas or orders to cause such material to be made available to 
defense con -I.

(5 ) |( 6 ) | Information Regarding Searches and Scizures-Statcmcnts 
From the Accused-Relationship ot Witnesses to Prosecuting Attorney. Except as 
otherwise provided the prosecuting attorney shall, upon request o f  defense counsel, 
disclose and permit inspection, testing, copying and photographing of any relevant 
matena) and information regarding:

(?) Specified searches and seizures:
(ii) The acquisition of specified statements from the accused:

and
(hi) The relationship, if any. of specified witnesses to the 

prosecuting authority.

•5*
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i6 ] |( 7 ) | Olher Information. Upon .1 reasonable request showing 
materiality to the preparation o f the defense, the court in its discretion may require 
disclosure to defense counsel of relevant material and information not covered by 
|S U B SEC T lO N S | (b )(1 ). (b)(2). |(b )(3 ).| and (b )(5 ) of this rule |(b )(6 ) |.

(7) | (S ) | Legal Research and Records o f Prosecuting Attorney. 
Disclosure shall not be required of legal research or those portions o f records, 
correspondence, reports or memoranda |TO  THE EXTENT | that |T H E Y | contain the 
opinions, theories or conclusions of the prosecuting attorney or members o f the 
prosecuting attorney s legal staff.

(c ) Additional Disclosure to the Prosecuting Attorney.
(I) Expert Witnesses. Unless ;i differenUdatc is set h_v IhfiJCQUEL 

no later than 30 davs before trial, the defendant shall inform the nrosecutpr_of 
the nanus and addresses of anv expert witnesses that are performin'.: work in 
connection with the case for the defendant. The defendant shall also_makc 
available for inspection and copvim? anv reports or written statements of these 
experts. Failure to provide timclv notice under this rule shall entitle the prosector 
to a continuance. If the court finds that a continuance is not an adequate remedy 
under the circumstances of the case, the court may impose other sanctions, 
including prohibiting the defendant from calling the.experUaLtnaL

12) Legal Research and Records of Defense Counsel. Disclosure 
shall not he .eouired of leizal research or those portions of records, 
correspondencê  rcports_or_meroorand3 that.conlainJhg-opinions. theorieS-QC 
conclusions of the defense counsel or members of the defense counsel's legal staff.

(3) Other Information. Unless a different date is set bv the court, 
no later than in doss before trial the defendant shall furnish the statv_wjlli_lhe 
following,material within the defendant*? possession or control!

(i) The names and addresses of peryms the defendant may 
call as witnesses and their written or recorded statements or summaries of
M aK m m to

(ii) Nnv record of priPfDcriminaLcon>iclions knQVMUQ-Ulg 
defendant relating to the potential defense witnesses; and

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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l i i i L A i i Y  i>wKst.Diipvrc, r iw w n K i i i^ l iu ip g n ip h ^ t j jr - la n K ib t e
<jIii cels. I he_(I e fensyjnay uscjis tfyidvngcjjrJ'or-imflCTchmcni »t ti hearing 
or lri»l_oiidAvJiLduiri.vnotJ}lhyrvyjsvjliscl05cd_yndyr (;iilI)lii)(vc) of this 
rule (NON-TESTIMONIAL IDENTIFICATION PROCEDURES-- 
AUTHORITY. UPON APPLICATION OF THE PROSECUTING 
ATTORNEY. THE COURT BY ORDER MAY DIRECT A >JY PERSON TO 
PARTICIPATE IN ONE OR MORE OF- HIE PROCEDURES SPECIFIED IN 
SUBSECTION (c)(2) OF ITUS RULE IF AFFIDAVIT OR TESTIMONY 
SHOWS PROBABLE CAUSE TO BELIEVE THAT:

(i) AN OFFENSE HAS BEEN COMMITTED BY ONE OF 
SEVERAL PERSONS COMPRISING A NARROW FOCAL GROUP THAT 
INCLUDES THE SUBJECT PERSON:

(ii) THE EVIDENCE SOUGHT MAY BE OF MATERIAL AID 
IN IDENTIFYING WHO COMMITTED THE OFFENSE: AND

(iii) THE EVIDENCE SOUGHT CANNOT PRACTICABLY 
BE OBTAINED FROM OTHER SOURCES.

(2) NON-TESTIMONIAL IDENTIFICATION PROCEDURES-- 
SCOPE. AN ORDER ISSUED UNDER SUBSECTION (c)(1) OF THIS RULE MAY 
DIRECT THE PERSON TO DO OR SUBMIT TO ANY AND ALL OF THJ 
FOLLOWING:

(i) APPEAR IN A LINE-UP:
(ii) SPEAK WORDS. PHRASES OR SENTENCES 

RELEVANT TO THE CASE FOR IDENTIFICATION BY WITNESSES;
(iii) BE FINGERPRINTED:
(iv) POSE FOR PHOTOGRAPHS NOT INVOLVING 

REENACTMENT OF A SCENE;
(v) TRY ON ARTICLES OF CLOTHING:
(vi) PERMIT THE TAKING OF SPECIMENS OF MATERIAL 

UNDER THE PERSON S fINGERNAILS;
(vii) PERMIT THE TAKING OF SAMPLES OF BLOOD. 

HAIR AND OTHER MATERIALS OF THE PERSON'S BODY WHICH

-7 . C S S B  1(X )
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B 1 INVOLVE NO UNREASONABLE INTRUSION THEREOF;
I (viii) PROVIDE SPECIMENS OF THE PERSON’S

1 HANDWRITING;

E 4 <ix) SUBMIT TO A REASONABLE PHYSICAL OR
i MEDICAL INSPECTION OF THE PERSON’S BODY.

1 6 (3) RIGHT TO COUNSEL. WHEN ISSUING AN ORDER UNDER
■ SUBSECTION <c)( 1) OF THIS RULE. THE COURT SHALL ALSO ORDER THAT

i  s THE PERSON BE REPRESENTED BY COUNSEL OR WAIVE IHE RIGHT TO BE

1 REPRESENTED BY COUNSEL BEFORE BEING REQUIRED TO APPEAR IN A I

i  10
LINEUP. GIVE A SPECIMEN OF HANDWRITING. OR SPEAK FOR

1 11 IDENTIFICATION BY WITNESSES TO AN OFFENSE.

1 (4) REPORTS OR STATEMENTS OF EXPERTS. HIE TRIAL

1 COURT MAY REQUIRE THAT THE PROSECUTING ATTORNEY BE INFORMED

y n OF AND PERMITTED TO INSPECT AND TO COPY OR PHOTOGRAPH ANY

E 15
REPORTS OR STATEMENTS OF EXPERTS MADE IN CONNECTION WITH THE

16 PARTICULAR CASE. INCLUDING RESULTS OF PHYSICAL OR MENTAL

? 17 EXAMINATIONS AND OF SCIENTIFIC TESTS. EXPERIMENTS OR
18 COMPARISONS WHICH ARE INTENDED BY THE DEFENDANT TO BE USED
19 AT TRIAL. INFORMATION OBTAINED BY THE STATE UNDER THE

1 20 PROVISIONS OF THIS SECTION SHALL BE USED NLY FOR CROSS-

s 21 EXAMINATION OR REBUTTAL OF DEFENSE TESTIMONY.
fi 0m •* (5) NOTICE OF INTENT TO RAISE INSANITY DEFENSE.

23 FOLLOWING SUBSTANTIAL COMPLIANCE BY THE STATE WITH SECTION

« <b) OF THIS RULE A DEFENDANT WHO INTENDS TO OFFER EVIDENCE OF

5* A DEFENSE OF INSANITY SHALL INFORM THE STATE OF SUCH INTENTION
26 AT THE TIME OF PLEA OR AT SUCH OTHER TIME AS MAY BE

A 27 DESIGNATED BY THE TRIAL COURT. THE COUP.T MAY ORDER THE
fr' 28 DEFENDANT TO SUBMIT TO A PSYCHIATRIC EXAMINATION BY A

29 PSYCHIATRIST OR PSYCHOLOGIST SELECTED BY THE COURT. AND THE I
30 REPORT SHALL BE MADE AVAILABLE TO BOTH PARTIES. NOTICE OF
31 INTENT TO RAISE A DEFENSE OF INSANITY SHALL NOT BE COMMENTED

CSSB KH » -8-•:** 1  r r :E r r c  text spacxetee i
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ON BY THE PROSECUTION AT TRIAL|.
(d) Regulation of Discovery.

(1) Advice to Refrain From Discussing Case. Except as is otherwise 
provided as to matters not subject to disclosure and protective orders, neither counsel 
for the panics nor other prosecution or defense personnel shall advise persons (except 
the accused) having relevant matcnal or information to refrain from discussing the ease 
with opposing counsel or showing opposing counsel any relevant material, nor shall 
they otherwise impede opposing counsel's investigation of the ease.

(2) Additional or Newly Discovered Information. If. subsequent to 
compliance with these roles or orders issued pursuant thereto, a party discovers 
additional matcnal or information which is subject to disclosure, that party shall 
promptly notify the other party or the other party’s counsel of us existence. If the 
additional matcnal or information is discovered dunng tnal. the court shall also be 
notified.

13) Matcnals to Remain in Exclusive Custody of Attorney.
(A) Matcnals furnished to an attorney pursuant to these roles 

shall remain in the attorney's exclusive custody, shall be used only for the 
purposes of conducting the ease, and shall be subject to other terms and 
conditions that the coun may provide |IFTHE INFORMATION IS

(i) A CRIMINAL HISTORY RECORD OF A VICTIM 
OR WITNESS:

(ii) A MEDICAL. PSYCHIATRIC. PSYCHOLOGICAL. 
OR COUNSELING RECORD OF A VICTIM OR WITNESS;

(iii) AN ADOPTION RECORD;
(iv) A RECORD THAT IS CONFIDENTIAL UNDER 

AS 47.10090 OR A SIMILAR LAW IN ANOTHER JURISDICTION;
(v) A REPORT OF A PRESENTENCE 

INVESTIGATION OF A VICTIM OR WITNESS PREPARED 
PURSUANT TO CRIMINAL RULE 32 OR A SIMILAR LAW IN' 
ANOTHER JURISDICTION;

(vi) A RECORD OF THE DEPARTMENT OF

WORK DPAFT WORK DRAFT WORK DRAFT
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CORRECTIONS OTHER THAN INCIDENT REPORT RELATING 
TO THE CRIME WITH WHICH THE DEFENDANT IS CHARGED; 
OR

(vii> ANY OTHER RECORD THAT THE COURT 
ORDERS BE KEPT IN THE EXCLUSIVE CUSTODY OF THE 
ATTORNEY |.

(B) An attorney shall not disclose to a defendant the residence 
or business address or telephone number of a victim or witness, obtained from 
information provided under this rule, even if the defendant is acting as co- 
counsel. If the address and telephone numbers of all victims and witnesses 
have been obliterated, materials that had contained the address or telephone 
number of a victim or witness may be provided to a defendant proceeding 
without counsel only as allowed by AS 12.61.120.

(C) Notwithstanding a defendant's status as co-counsel, 
matcnals covered by |SL'BSECTION| td)(3)(Ai of this rule shall remain in the 
exclusive custody of the defendant's attorney.

<D) If a defendant is proceeding without counsel, matcnals 
covered by (SUBSECT.ON) (d)(3)(A) of (his rule may be provided to the 
defendant. If matcnals arc provided to an unrepresented defendant under this 
paragraph, the coun shall order that the matcnals remain in the defendant's 
exclusive custody, be used only for purposes of conducting the case, and be 
subject to other terms, conditions, and rcstncoons that the coun may provide. 
TFe coun shall also inform the defendant that violation of an order issued 
under this paragraph is punishable as a contempt of coun.

(4) Restriction or Deferral of Disclosure of Information. Upon a 
showing of cause, the coun may at any time order that specified disclosure be 
rcstnctcd or deferred, or make such other order as is appropnatc provided that all 
matcnal and information to which a parry is entitled shall be disclosed in time to 
permit the pany’s counsel to make beneficial use thereol.

(5) Matcnal Panially Discoverable. When some pans of certain 
rnatenal arc discoverable under these rules, and other pans arc not discoverable, as

C S S B  I0< ) • 10*
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much o f  the material shall Ik  disclosed as is consistent with this rule. Excision of 

certain material and disclosure of the balance shall be preferred to withholding o f  the 

whole. Matcnal excised pursuant to coun order shall be sealed and preserved in the 

records o f  the coun. and shall be made available to the coun  of appeals and the 

supreme coun in the event of an appeal.

(6) Denial or Regulation of Disclosure--Disclosure to Coun in Cam era- 

Record o f  Proceedings. Upon request of any party, the coun may permit:

(i) any showing of cause for denial or regulation of disclosure.

or

(ii) any portion of any showing of cause for denial or regulation 

of disclosure to be made to the coun in camera ex pane. A record shall be 

made of such proceedings. If the court enters an order granting relief 

following such a showing, the entire record of the proceedings shall be scaled 

and preserved in the records of the court, to be made available to the court of 

appeals and the supreme court in the event o f  an appeal.

(e) Sanctions.

(1) Failure to Comply with Discovery Rule or Order. If at any time 

dunng  the course o f  the proceedings i is brought to the attention o f  the court that a 

party has failed to comply with an applicable discovery rule or an order issued 

pursuant thereto, the court may order such party to permit the discovery of matcnal 

and information not previously disclosed or enter such other order as it deems just 

under the circumstances.

(2) Willful Violations. Willful violauon by counsel of an applicable 

discovery rule or an order issued pursuant thereto may subject counsel to appmpnatc 

sanctions by the court.

(0 Omnibus Heating.
( I)  Time for H canng-W hcn Set. If the defendant is charged with a 

felony, the court shall set a time for an omnibus hcanng when a plea of not guilty is 

entered. The omnibus hearing shall be schcdulcJ for a time when the briefing of 

prctnal motions should be complete.

The omnibus bearing may be cancelled by the court only upon the stipulation

WORK DRAFT 'WORK DRAFT WORK DRAFT
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of counsel tliai there arc no motions which require hearing and that discovery is 
complete. Counsel shall also provide the information outlined in |SECTION| (f)(2)(D) 
dfJhjs.ru.LQ.

The court may set an omnibus hearing in a misdemeanor ease.
(2) Duties of Trial Court at Hearing. At the omnibus hearing the court

shall:
(A) ensure that discovery under this rule is complete:
(B) rule on any pending motions which arc ripe for decision;
(C) schedule any necessary evidentiary hearings; and
(D) obtain ease management information from the panics, 

including the expected length of trial, the likelihood of trial, and any 
anticipated scheduling difficulties.
(U). Non-T̂ timoniiij ldcPtificptiQP Pr<K<;fltjrgs»

(1) Authority, loon application of (he prosecutingjittornev.thc 
court hy order mav. direct anv person, to narJicipriteJjl-onc or.morg-QfJiie 
procedures-specified in (gJl2).Qf this rute.jf affldavjj or testimony shows proUMe 
cause to believe that;

iii An offense has been committed hv one orseye.raijKOflia 
comprising a narrow fo~al croup that includ«.the_syfrigcLDersQ-Oi

(ii) The evidence sought mav be of material aid in 
ident ify ingjvhiLCpm.m!lle tiibs. oilensg Land

(iii) The evidence soughLcannot prjclicabb_h<L-ai?taingd 
from other sources,

(2) Scope. An orderissucd undT (ni( 11 of this rule may dircrt-lhe 
person to do or submit to anv and all of the following;

Li). AppearJn.a line-up;
(ii) Speak words phrases or sentences relevant 10 Ihe tax 

fo r.jd tn tin ta iig iiJ?3La:ilncsK5i

liii) Dc fingerprinted,
(jy) Pose for photographs not invQt>jne reenactment oLa

sane;

DRAFT WORK DRAFT WORK DRAFT
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(vj Try on articles of clothing;
Permit the taking of specimens of material under the 

persons fingernails;
(vji)_ Permit the taking of samples of blood, hair and other 

materials of the person's l>odv which involve no unreasonable intrusion 
I hereof;

tviii). Providg-SpyyiiTiyns-PLlhg-P^iS9n.:sJiandy.r'tinu;

(ix) Submit lo a reasonable physical or medical inspection 
of the personS-hodv,

(}) Right lo Counsel. When issuing an order tinder ( h ) ( 1 )  of (his 
rule. Ihe court shall also order (hat Ihe person Ik * represented hv counsel or waive 
Ihe right lo he represented hv counsel before Mm* required (o appear.in a lineup, 
give a soccimen of handwriting, or speak for identification.hv witnesses to an 
offense.

WORK DRAFT WORK DRAFT WORK DRAFT
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FEB-21-95 TUE 16:19 ACA SECOND D1ST FAX NO. 9072640797

IN TI E SUPREME COURT OP THE STATE OP A L A S K A

ORDER NO. 1191

A mending Criminal Rule 16 
c o n c e r n i n g  d i s c o v e r y  in 
criminal cases.

IT rS ORDERED:

1. C riminal Rule 16 is amended to read as follows:

(a) Scope of Discovery. In order to 

p r o v i d e  adequate infcrnaeion for informed 

pleas, expedite trial, minimize curprice, 

a f f o r d  o p p o r t u n i t y  f o r  e f f e c t i v e  

cross-examination, and meet the requirements 

of due process, discovery p r i o r  to trial 

sh o u l d  be as full and free aB possible 

con s i s t e n t  wi t h  protection of peraor.3, 

e f f e c t i v e  law enforcement, and the adver s a r y  

system.

(b) Disclosure to the Acousod.

(1) Information within Possession or Control of Frosecucing Attorney. (A) Except as 

is o t h e rwise provided as to matters not 

subject to disclosure and protective orders, 

the prosec u t i n g  attorney shall, disclose the . 

following information within the p rosecuting 

at t o r n e y ' s  possession o r  control to defense 

counsel and make available for inspection nnd 

copying:

(iv) Any books, papers, documento, 

photo g r a p h s  or tangible objects, which the 

p r o s e c u t i n g  attorney intenda to use in tha
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Su p reme Court: O r d e r  Wo. 1191 
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Page 2

h e a r i n g  or trial cr which were obt a i n e d  from 

or be l o n g  to the accused; and

(v) A n y  record of prior criminal 

c o n v i c t i o n s  of the defendant and of persona 

w h o m  the p r o s e c u t i n g  attorney intends to call 

aa w i t n e s s e s  at the hearing or  trial.

(3) Expert witnesses. Unless a

d i f f e r e n t  date i3 30t by  the court, as soon as 

k nown anc no later than 45 days prior to 

trial, the prosecutor shall Inform the

d e f e n d a n t  of the names ar.d addresses of any

exp e r t  w i t n e s s e s  performing work in connection 

wi t h  the case or wh o m  the prosecutor is likely 

to ca l l  at trial. The prosecutor shall also 

ma k e  a v a i l a b l e  for inspection and copying any 

r e p o r t s  or written statements of these

experts. W i t h  respect to each expert w h o m  the 

p r o s e c u t i o n  is likely to call at trial, the 

p r o s e c u t o r  shall also furnish to the defendant 

a c u r r i c u l u m  vitae and a written descr i p t i o n  

of the s u b c t a n c e  of the proposed testimony of 

the expert, the expert's opinion, and the

u n d e r l y i n g  basis of that opinion. Failure to 

p r o v i d e  t i m e l y  disclosure under this rule 

shall entitle the defendant to a continuance. 

If the court finde that a continuance in not 

an a d e q u a t e  remedy under the circumstances of 

the case, tne court may impose other 

aar.ctionj, including prohibiting the 

p r o s e c u t o r  from calling the expert at trial or 

d e c l a r i n g  a m i o t n a l .
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(c) D i a c loauro to tho Prosecuting 

Attorney.

(4) Expert W i t n e s s e s . Unless a

d iffe r e n t  date is set by the court, no later 

than 30 days prior to trial, the defendant 

shall inform the prosecutor of the names and 

a ddresses of any expert witnesses tne 

d efendant is likely to call at trial. The 

d efen d a n t  shall also make available lor 

inspection and copying any reports or w r i tten 

statements of these exports. For each such 

expert witness, the defendant ohal- also 

f u r nish to the prosecutor a curriculum vitae 

and a w r i t t e n  description of the substance cf 

the p r o p o s e d  testimony cf the expert, the 

e xpert's opinion, and the underlying basis of 

that opinion. Failure to provide timely 

d i s c l o s u r e  under this rule shall entitle the 

p r o s e c u t o r  to a continuance. If the court 

finds that a continuance i9 not an adequate 

r e m e d y  u nder the circumstances of the case, 

the court m » y  impose o t h e r  sanctions, 

i n c l uding prohlbitir.q the defendant from 

c a l l i n g  the export at trial. information 

o b t a i n e d  by the prosecutor under this rule may 

b e  used o n l y  for cross-examination cr rebuttal 

of defense testimony.

(5! Not i c e  of Defenses. Unleoo a 

d ifferent date i* set by the court, nc loter 

than 10 days prior to trial, the defendant
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shall inform the pro s e c u t o r  of the defendant's 

i n t e n t i o n  to roly upon a defense of alibi, 

justification, duress, entrapment, or other 

s t a t u t o r y  cr a f firmative defence. Failure to 

p r o v i d e  timely notice under this rule shall 

e n t i t l e  the p r o s e c u t o r  to a continuance, 

the court finds that a continuance is not an 

ad e q u a t e  remedy u nder the circumstances of the 

case, the court m a y  impose other canctions, 

inclu d i n g  p r o h i b i t i n g  the defendant from 

a s s e r t i n g  the designated defense. The 

d e f e n d a n t  shall give notice of an insanity 

de f ense or a defense ct diminished capacity 

due to mental diseaso or defect in conpliance 

w i t h  AS 12.47.

(6) Physical Evidence. Defense counsel 

shall turn ov e r  to the p r o secutor any physical 

e v idence of the offense received by counsel. 

If the phy s i c a l  evidence is received irom the 

c lient or the client's agent or acquired as a 

d irect result of information c o m m u nicated by 

the client, defense counsel nay not be 

c o m p e l l e d  to provide any information 

c o n c e r n i n g  the source of tho evidence or the - 

m a n n e r  in w h i c h  it was obtained. In such 

cases, the p r o s e c u t o r  n a y  not rev sal the 

s ource of the evidence to the jury. If the 

physical e v idence is not received from the 

client or  the client's agent or acquired as a 

direct reoult of information communicated by 

tho client, defence counsel shall reveal the 

m a n n e r  in w h i c h  the physical evidence was 

o b t a i n e d  unions that information is otherwise 

privileged.
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(e) Sanctions.

(1) Failure to Comply with Dlocovery Rule or Order. If at any time during the 

c o u r s e  of the proceedings it is brought to the 

a t t e n t i o n  cf the court that a party has failed 

to c o m p l y  with a n  applicable discover/ rule or 

a n  order issued pursuant thereto, the court 

shall order such p a rty to permit the d i s c o v e r y  

of material a n d  information not pre v i o u s l y  

d i s c l o s e d  or enter such o ther order as it 

d eems ;ust u n d e r  the circumstances.
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CS FOR SENATE BILL NO. 1 Of JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE SENATE JUDICIARY COMMITTEE

Offcrrd:
Referred:

Sjx>nsor<s): SENATORS LEMAN. Kelly, Halford. Green

A BILL 

FOR AN ACT ENTITLED 

"An Act revising Rule 16. Alaska Rules of Criminal Procedure, relating to discovery 

and inspection in criminal proceedings."

BE IT ENACTED BY THE LEG1S* ATURE OF THE STATE OF ALASKA:

• Section 1. Rule 16. Alaska Rules of Criminal Procedure, is repealed and reenacted to read: 
Rule 16. Discovery.
(a) Scope of Discovery.

(1 > In order to provide adequate information for informed pleas, expedite 
trial, minimize surprise, afford opportunity for effective cross-examination, and meet the 
requirements of due process, discovery prior to trial should be as full and free as possible 
consistent with protection of persons, effective law enforcement, die constitutional rights 
of crime victims, the right of privacy of witnesses, and the adversary system. The 
following discovery shall be provided:

(i) Disclosure to the Accused. The prosecuting attorney shall 
disclose to defense counsel

{S U IT S 3  TLX7 BFACfZTZSI
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(aa) any material or information within the prosecuting 
attorney's possession or control that tends to negate the guilt of the accused 
as to the offense or would tend to reduce the accused's punishment 
therefor:

(bb) upon request, grand jury materials as provided under 
Criminal Rule 6(m);

(cc) disclosure required, and in the manner provided, by 
AS 12.45.050- 12.45.082:

(dd) any books, papers, documents, photographs or 
tangible objects, which the prosecuting attorney is likely to use as evidence 
in the hearing or trial which were obtained from or belong to die accused,

(ii) Disclosure to the Prosecuting Attorney. The defendant shall 
(aa) unless a different date is set by the coun, no later than 

10 days before trial, infonn the prosecutor if the defendant is likely to rely 
upon a defense of alibi, justification, duress, entrapment, or other statutory 
or affirmative defense: failure to provide timely notice shall entidc the 
prosecutor to a continuance: if the coun finds that a continuance is not an 
adequate remedy under the circumstances of the case, the coun may 
impose other sanctions, including prohibiting the defendant from asserting 
the designated defense:

(bb) give notice of an insanity defense or a defense of 
diminished capacity due to mental disease or defect in compliance with 
AS 12.47;

(cc) participate in non-testimonial identification procedures 
when ordered by the court under (g) of this rule;

(dd) disclose to the prosecuting attorney statements of 
defense witnesses to the same extent and in the same manner as is required 
of the prosecuting attorney under AS 12.45.050 - 12.45.082:

(ce) turn over to the prosecutor any physical evidence of 
the offense received by defense counsel; if the physical evidence is 
received from the anrney's client or the client's agent or acquired as a 
direct result of information communicated by the client, defense counsel
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may not be compelled to provide any information concerning the source 

of the evidence or the manner in which it was obtained: in such cases, the 

prosecutor may not reveal the source of the evidence to the jury; if the 

physical evidence is not received Irom the client or the client's agent or 

acquired as a direct result of information communicated by the client, 

defense counsel shall reveal the manner in which the physical evidence 

was obtained unless that information is otherwise privileged,

(2) Within 10 days of arraignment, a defendant shall file a written notice, 

personally executed by the defendant, stating whether the defendant elects to participate 

in additional discovery under (b) and (c) of this rule. If the defendant fails to file a notice 

or if the def^.iuant elects not to participate in additional discovery under this rule, (b) and

(c) o f  thi» rule do not apply. The tiling of a notice to participate in the additional 

discovery process under this rule shall be deemed a waiver of the defendant's privilege 

against self-incrimination as to the information and materials that the defendant is required 

to disclose to the prosecution under (c) o f  this rule. If any defendant knowingly shares in 

additional discovery obtained by a codefendant under this rule, the defendant shall be 

deemed to have elected to participate in the additional discovery process as provided in 

this rule.

(b> Additional Disclosure to the Accused.

(1) Information within Possession or Control of Prosecuting Attorney. 

Except as is otherwise provided as to matters not subject to disclosure and protective 

orders , the prosecuting attorney shall disclose the following information within the 

prosecuting attorney's possession or control to defense counsel and make available for 

inspection and copying:

(i) the names and addresses of persons known by the government 

to have knowledge of relevant facts and their written or recorded statements:

(ii) any written or recorded statements and summaries o f  statements 

and the substance of any oral statements made by the accused:

(iii) any written or recorded statements and summaries of 

statements and the substance o f  any oral statements made by a co-dcfcndant;

(iv) unless a different date is set by the coun. as soon as know n and 

no later than 45 days before trial, the prosecutor shall inform the defendant o f  the
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names and addresses of any expen witnesses performing work in connection with 

the case and shall provide a curriculum vitae and a written report by each expen  

witness of the expert's opinion and the underlying basis o f  that opinion: failure to 

provide timely disclosure under this rule shall entitle the defendant to a 

continuance: if the coun finds that a continuance is not an adequate remedy under 

the circumstances of the case, the court may impose other sanctions, including 

prohibiting the prosecutor from calling the expert at trial or declaring a mistrial:

(v) any books, papers, documents, photographs or tangible objects, 

which the prosecuting attorney is likely to use as evidence in the hearing or trial 

and which arc not otherwise disclosed under (a)( 1 )(i)(aa) of this rule: and

(vi) any record o f  prior criminal convictions of the defendant and 

of persons whom the prosecuting attorney is likely to call as witnesses at the 

hearing or trial.

(2) Information Provided by Informant-Electronic Surveillance. The 

prosecuting attorneys shall inform defense counsel:

(i) o f  any relevant material or information relating to the gui.t  or 

innocence o f  the defendant which has been provided by an informant, and

(ii) of  any electronic surveillance, including wiretapping, of

(aa) conversations to which the accused or the accused's

attorney was a party,

(bb) premises o f the accused or the accused’s attorney.

(3) Availability o f  Information to Defense Counsel. W henever defense 

counsel designates and requests production of material or information which is not in the 

pos^ssion or control of the prosecuting attorney, other than confidential records under (h) 

of this rule, but would be discoverable if in the possession or control o f  the prosecutir 

a ttorney, the court shall issue suitable subpoenas or orders to cause such material to be 

made available to defense counsel.

(4) Information Regarding Searches and Seizures-S tatem ents From the 

A ccuscd-R cla tionsh ip  of Witnesses to Prosecuting Attorney. Except as otherwise 

provided the prosecuting attorney shall, upon request o f defense counsel, disclose and 

perm it inspection, testing, copying and photographing of any relevant m atcnal and 

information regarding:
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(i) specified searches and seizures;

(ii) the acquisition o f  specified statements from the accused; and

(iii) the relationship, if any, of specified witnesses to the 

prosecuting authority.

(5) Other Information. Upon a reasonable request showing materiality to 

the preparation of the defense, the court in its discretion may require disclosure to defense 

counsel o f  relevant material and information not covered by (b)( I) • (4) o f  this rule.

(c) Additional Disclosure to the Prosecuting Attorney.

( 1) Expert Witnesses. Unless a different date is set by the court, as soon 

as known and no later than 30 days before trial, the defendant shall inform the prosecutor 

o f  the names and addresses o f  any expert witnesses that arc likely to be called at trial by 

the defendant and shall provide a curriculum vitae and a written report by each expert 

witness of the expert's opinion and the underlying basis o f  that opinion. Failure to provide 

timely disclosure under this rule shall entitle the prosector to a continuance. If the court 

finds that a continuance is not an adequate remedy under the circumstances ot the ease, the 

court  m ay impose other sanctions, including prohibiting the defendant from calling the 

expert at trial.

(2) Other Information. Unless a different date is set by the court, no later 

than 10 days before trial the defendant shall furnish the state with the following material 

within the defendant's possession or control:

(i) the names and addresses of persons the defendant is likely to 

call as witnesses and their written or recorded statements:

(ii) any record of prior criminal convictions known to the 

defendant relating to the potential defense witnesses: and

(iii) any books, papers, documents, photographs, or tangible 

objects the defense is likely to use as evidence at a hearing o r trial and which arc 

not otherwise disclosed under (a)( l)(ii)(cc) of this rule.

(d) Regulation of Discovery.

(1) Advice to Refrain From Discussing Case. Except as is otherwise 

provided as to matters not subject to disclosure and protective orders, neither counsel for 

the parties nor other prosecution or defense personnel shall advise persons (except the 

accused) having telcvant material o r information to refrain from discussing the ease with
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opposing counsel or showing opposing counsel any relevant material, n »r shall they 
otherwise impede opposing counsel's investigation of the ease.

(2) Additional or Newly Discovered Information. If. subsequent to 
compliance with these rules or orders issued pursuant thereto, a party discovers additional 
material or information which is subject to disclosure, that party shall promptly notify the 
other party or the other party’s counsel of its existence. If the additional material or 
information is discovered during trial, the court shall also be notified.

(3 ) Materials to Remain in Exclusive Custody o f Attorney.
(i; Materials furnished to an attorney pursuant to these rules shall 

remain in the attorney’s exclusive custody, shall be used only for the purposes of 
conducting the case, and shall be subject to other terms and conditions that the 
court may provide.

<ii) An attorney shall not disclose to a defendant the residence or 
business address or telephone number of a victim or witness, obtained from 
information provided under this rule, even if the defendant is acting as co-counsel. 
If the address and telephone numbers of all victims and witnesses have been 
obliterated, materials that had contained the address or telephone number of a 
victim or witness may be provided to a defendant proceeding without counsel only 
as allowed by AS 12 .6 1. 120.

(iii) Notwithstanding a defendant's status as co-counsel, materials 
covered by td)(3)(i) of this rule shall remain in the exclusive custody of the 
defendant’s attorney.

(iv) If a defcndxit is proceeding without counsel, materials covered 
by (dX3>(i) of this rule may be provided to the defendant. If materials are provided 
to an unrepresented defendant under this paragraph, the court shall order that the 
materials remain in the defendant's exclusive custody, be used only for purposes 
ot conducting the case, and be subject to other terms, conditions, and restrictions 
that the court mav provide. The court shall also inform the defendant that violation 
of an order issued under this paragraph is punishable as a contempt o f court.

(4) Restriction or Defcnal of Disclosure of Information. Upon a showing 
o f cause, the coun may at an> time order that specified disclosure be restricted or deferred, 
or make such other order as is appropnatc, provided that all matenal and information to
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which u party is entitled shall be disclosed in time to permit the party's counsel to make 

beneficial use thereof.

(5) Material Partially Discoverable. When some parts of certain matcnal 

arc discoverable under these rules, and other parts arc not discoverable, as much of the 

material shall be disclosed as is consistent w ith this rule. Excision of certain material and 

disclosure of the balance shall be preferred :n w ithholding o f the whole. Material excised 

pursuant tocnu.t order shall be scaled and preserved in the records o f the court, and shall 

be made available to the coun of appeals and the supreme coun in the event o f an appeal.

(6) Denial or Regulation of Disclosurc-Disclosure to Court in Camera- 

Record o f Proceedings. Upon request of any party, the court may permit:

(i) any showing o f cause for denial or regulation o f disclosure; or

(ii) any portion o f any showing of cause for denial or regulation of 

disclosure to be made to the court in camera ex parte; a record shall be made of 

such proceedings; il the court enters an order granting relief following such a 

showing, the entire record o f the proceedings shall be sealed and preserved in the 

records of the court, to be made available to the court of appeals and the supreme 

court in the event of an appeal.

(7) Information Wnhin Possession or Control o f Other Members of 

Prosecuting Attorney's or Defense Counsel's Staff. The prosecuting attorney's or defense 

counsel s obligations under this rule extend to material and information in the possession 

or control of

(i) members of the prosecuting attorney s or defense counsel's staff, 

respectively: and

( i i)  any others who have participated tn the investigation or 

evaluation of the ease and who either regularly report or with reference to the 

particular ease have reported to the prosecuting attorney's office or defense 

counsel, respectively.

(8) Legal Research and Records o f Prosecuting Attorney or Defense 

Counsel. Disclosure shall not he required of legal research or thost portions o f records, 

correspondence, reports or memoranda that contain the opinions, theories, or conclusions 

o f the

(i) prosecuting attorney or members of the prosecuting attorney's
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legal staff; or

(ii) defense counsel or members of the defense counsel's legal staff.

(c) Sanctions.
(1) Failure to Comply with Discovery Rule or Order. If at any time 

during the course of the proceedings it is brought to the attention of the coun that a party 

has failed to comply w ith an applicable discovery mlc or an order issued pursuant thereto, 

the court shall order such party to permit the discovery of material and information not 

previously disclosed or enter such other order as it deems just under the circumstances.

(2) Willful Violations. Willful violation by counsel of an applicable 

discovery rule or an order issued pursuant thereto may subject counsel to appropriate 

sanctions by the com:.

(0  Omnibus Hcanng.

(1) Time for Hearing-VVhen Set. If the defendant is charged with a 

felony, the court shall set a time for an omnibus hearing when a plea of not guilty is 

entered. The omnibus hcanng ,«hall be scheduled for a time when the bncting of pretrial 

motions should be complete.

The omnibus hcanng may be cancelled by the coun only upon the stipulation of 

counsel that there arc no motions which require hcanng and that discovery is complete. 

Counsel shall also provide the information outlined in (f)(2)(iv) o f  this rule.

The coun may set an omnibus hearing in a misdemeanor ease.

(2) Duties of Trial Court at Hearing. At the omnibus hearing the court

shall:

(i) ensure that discovery under this rule is complete:

(ii) rule on any pending motions which are ripe for decision:

(iii) schedule any necessary evidentiary hearings; and

(iv) obtain ease management information from the panics, 

including the expected length o f  trial, the likelihood of trial, and any anticipated 

scheduling difficulties.

(g) Non-Testimonial Identification Procedures.

(1) Authority. Upon application of the prosecuting attorney, the court by 

order may direct any person to participate in one or more of the procedures specified in 

(g)(2) of this rule if affidavit or testimony shows probable cause to believe that:
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(i ) an offense lias been committed by one o f several persons 
comprising a narrow focal group that includes the subject person:

(ii) the evidence sought may be of material aid in identifying who 
commuted the offense: and

(iii) the evidence sought cannot practicably be obtained from other
sources.

(2 ) Scope. An order issued under (g )(1 ) o f this rule may direct the 
person to do or submit to any and ail o f the follow ing:

(i) appear in a line-up:
(ii) speak words, phrases or sentences relevant to the ease for 

identification by witnesses:
(iii) be fingerprinted:
(iv) pose for photographs not involving reenactment o f a scene:
(v ) try on article: o f clothing:
(vi) permit the taking of specimens of material under the person s

f ingernails :
(v ii) permit the taking of samples o f blood, hair and other 

materials of the person's body which involve no unreasonable intrusion thereof:
(viii) provide specimens of the person's handwriting;
(ix) submit to a reasonable physical or medical inspection o f the

person's body.
(3) Right to Counsel. When issuing an order under (g )(1 ) o f this rule, the 

coun shall also order that the person be represented by counsel or waive the nght to be 
represented by counsel before being required to appear in a lineup, give a specimen o f 
handwriting. or speak for identification by witnesses to an offense.

vh) Confidential Records, if a defendant makes a particulanred showing that 
confidential records not in the possession of the prosecuting attorney arc likely to contain 
relevant information that would negate guilt, reduce the defendant's punishment or 
establish bias on the pan of a witness, the court may order disclosure of that portion of the 
records only after conducting an in camera review of the records upon pnor notice to the 
person who is the subject of the records and the agency keeping the records. If the court 
determines dunng its in camera review that such information exists, the court shall provide
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both parties with that information and enter an order that n hearing be held before the 
information may be introduced, used, or mentioned during an open coun proceeding. The 
hcanng conducted by the court will be outside the presence of the jury in order to 
determine whether the grounds for admissibility of the evidence arc outweighed by an 
unwarranted invasion of privacy of die subject of the records or an unwarranted hampering 
of the ability of the agency to collect records. The hearing to determine admissibility shall 
be conducted in camera if there is a danger of unwar.antcd invasion of privacy.

(i) As used in this rule, "written or recorded statement" means
(A) a written statement made by the witness and signed or 

otherwise adopted or approved by the witness; or
(B) a stenographic, mechanical, electrical, or other recording, or 

a transcription of the statement that is a substantially vcrbadm recital of an oral 
statement made by the witness to an agent of the party and recorded 
contemporaneously with the making of the oral statcn.cnt.
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ALASKA PUBLIC DEFENDER AGENCY

February 27, 1995

900 West Fifth Avenue, Suite 200 
Anchorage, Alnsku 99501 

(907) 264-4400/269-5476 FAX

Senator Robin Toylor 
State Capitol 
Room 30
Juneau, Alaska 9 9 8 0 1 - 1 182

RE: SU 10 (Reciprocal Discovery in Criminal Cases)

Dear Senator Tnylor:
As you .uc aware, tin. Alaska Supreme Court recently amended Alaska Criminal Rule 16 
regarding dir regulation of discovery in criminal coses. It is my belief that die changes made by 
the Supreme Court obviate the need for legislation in this nrca. 'lire amctnlmcnts resolve die 
issues which arc at the coic of the "discovery" debate.

Expert Witnesses, the Supreme Coutt has established specific rules to deal with this nrca of 
controversy. Expert witnesses now nerd to be properly noticed up at least 30 days in advance 
of the trial dale. Reports of experts must be provided to the opposing party ruang with a 
s u m m a r y  of the expert's opinion nnd proposed testimony. iliis rule change will eliminate claims 
of surprise, expedite trial matters nnd facilitate dispositions short or trial.
Notice nf Affirmative and Sfitttftoiy Defenses. This considerably expands the number of nr d kind 
of defenses which must be "notice*! up" prior to trial. This change also will work to eliminate 
.•rutprisc during trials (although it is rare for a prosecutor no! to know what defense is Gong to 
be proposed prior to liial). Under this amendment self defense, defense of others, duress, 
coercion, compulsion, defense of property, diminished capacity nnd other claims of defense can 
culy bo presented with propc' notification to opposing counsel and die court.

As I mentioned in my testimony before your conunittcc, approximately 95 percent of criminal 
matters in Alaska result in p|r-»s of no contest or guilty. With our history vf no plea bargaining 
and ptcsunipUvc sentencing • no would expect a much higher trial rate. Our current rules of 
discovery promote disposition of cases short of trial. Moving to reciprocal discovery, with the 
nttcndanl lapiiicnicnt that n defendant waive hi&Aicr Fifth Amendment privilege in order to 
icccivc full discover >•, will lil.elj usher in n more contentious processing of criminal matters. I’m 
nut one fur cliches, bill I iliii1 Hie old saw "if it ain't broke, don’t fix il" nppliet here.
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As « former nml nn n lawyer, I urge you to carefully consider tho ramifications o f  SD 10.

I would appreciate il il y on would slime this letter with the other members o f  the Senate Judiciary 
Committee.
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CS FOR SENATE BILL NO. lO(JLID)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE • FIRST SESSION
HV THE SENATE JUDICIARY COMMITTEE ’
Offered:
Referred:

Sponsortsi: SENATORS LEMAN. Kelly, Halford. Orcrn
A BILL

FOR AN ACT ENTITLED

"An Act revising Rule 16, Alaska Rules of Criminal Procedure, relating lo discovery

and inspection in criminal proceedings."

BE IT ENACTED BV THE LEGISLATURE OF THE STATE OF ALASKA:

Section I. Rule 16. Alaska Rules of Criminal Procedure, is amended to read:
Rule 16. Discovery.
(a) Scope of Discovery.

LL In order to provide adequate information for informed pleas, expedite 
mai. minimize surprise, afford opportunity for effective cross-examination, and meet the 
requirements of due process, discovery pnor to tnal should be as full and free as possible 
consistent with protection of persons, cffccuvc law enforcement. UitLXumlilUlifliml 
rights of crimes icIiimaliiLnghLjpLDavacLUf ttilmaMai and the adversary system. 
IhtLfolitnving-discmcrAiAhall be. provided:

i i i . Dbdtfturc lu  Hie Accused*. I  hc.pru^cailing^iLiQriicx^liiil] 

diM luM Lto defense counsel
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(ii) Disclosure to the ProsccutiniLAltorneŷ JOiajdcfgndanl
shall

laal_uiilc>s.ailifIergiiLdalg is set by the court, no.laler 
than 10 davs before lriai. infoimlhe prpsccutor.ifJlic.dckiidaiiLmay 
rely upon a defense of alibi. justifieatiun,-durcs5.Jicat of passion, 
entrapment, or other statutory or affirmative defense; failure.lQ 
provide timely notice shall entitle the prosecutor to a continuance; if 
the court finds that a continuance is not an adequate remedv.imder 
lliecircji. dances of the case, the court maviimpose other sanctions, 
including prohibiting the dcfendant_fronLasserlinii_tlic_dgsimatgd 
defense;

(bb) give notice of aiLinsanitv defense ur a defense of 
diminished capacity due to ineutal diseasejjr_defccLiii.cunmlian£C

(cc) partitipate_in .nundcstimonial identification 
procedures when ordeied-bv_tiiC-£uml under (it) of this rule:

UidLdbdtfcciiaiiiuinrfflailimiatLujiieyjtUaenienia of 
defense witnesses to the same extent and in the same manner as is
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IreUura.mTJiilhc.DrosccutQf.any physical evidence 

9iimcjjili‘mcjlccch:cd bxdcrciisc.t:uunsdLif.thc.Dlivsical evidence is 
rccdvcd.ffonUlic.attoriiCY's.clictit.or.acuuircd as a direct result of 
inJdnuaUo[i commuiikaLcdJ}.Y.tlic.dicnt̂ lcfcnsc_couiist.l mav not he 
compelled.to.provide anv information concerning the source of Hie 
evidence or the manner.in .which it was obtained; in such cases, the 
prosecutor, mav not reveal.the.source.of.the.evidence.tu-the itirytif 
tlicjtokalĵ d̂ iceis.noLccccLvcdicmit tlie.dknti}jiacauiicd.â a 
direct result of information .cummuniculcd-bv-thc client, defense 
coimsfiJLsliall reveal ihcjnanncr in.nliiclLlhe-piiysical evidcnce-vvas 
oblaincd jmlcssJ haLinformalion is-Qlhemscjiriitocd.
1 2 ) w i th in  10 davs of arraignment. a.dcfcndatUshall file a mitten 

notice. personalhiexectiLed bv.the4lefeiidant.staiinmvlicther the defendant, dectt 
ttuiarliapalgjnjulditiuiial discovery undcfJlblaiidLLci of this rule. If.Hie.dcfendant 
fails to file a notice o r  if the defendant-gkcts_iiot_liLJiailkiDatc.iii.additional 
discovery under this rule, (bl and (cl of this rule do noLapplv.-Ihc.filinc of a notice 
to participate in the additional discovery processundeUhh-lllkJiliall be deemed a 
waiver of the defendant's privileiieaitainsLselfMticriniiiiatioa aslo.tlie.itifofmatiuii 
a n d materials that the defendant is required lo disclose, to lhe.PEQaccmiun under Ic) 
of this rule. If am defendant knowingly shares in additional discovery obtained bv 
a codefendant under this rule, the defendant shall be deemed to.have.clectcd.tfl 
parikipaULin the additional, discovery process. as.ponidcd.inlhisjulc.

(b) Additional Disclosure to the Accused.
(1) Information within Possession or Control of Prosecuting Attorney. 

Except as is otherwise provided as to matters not subject to disclosure and protective 
orders, the prosecuting attorney shall disclose the following information within the 
prosecuting attorney's possession or control to defense counsel and make available for 
inspection and copying:

i) The names and addresses of persons known by the government
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to have knowledge of relevant facts and their written or recorded statements or 
summaries of statements;

(ii) Any written or recorded statements and summaries of 
statements and the substance of any oral statements made by the accused;

(iii) Any written or recorded statements and summaries of 
statements and the substance of any oral statements made by a co-defendant;

( iv) Ijilcssji-d iffcrcaLdalC -iiLscLby.L lie^uurl^m ^tw iLaa 

known and no later tiiaiL45 daî efarcimiaiieLimm:utuiJdudl iiifuniiIlic 
iklcndiillt of the names and addresses of anv expert witnesses, ttcrluiniillji 
work in connection with the ease atKLslialLmovidcji.writlcnxeDort.bY-CUcli 
expert witness of the tests conducted, if-anŷ ;mdJhe.coiidusioBSj:cacligdJii 
the expert witness; failure to provide.timely.nutice.mider-lhis-niltLshall 
entitle the derendantlQ_a-Cunlinuancc; if.ihc_cumt.find:>. thaLa_CDntinuajiee 
is not nn adequate remedy under the circumstances.ofJheAasCxIhiLOJturl 
mav impose other sanctionŝ indmlini: DruhibitiiiiLlhe. Drô ceutur..fr.uni 
mllinn the expert at trial (ANY REPORTS OR STATEMENTS OF EXPERTS. 
MADE IN CONNECTION WITH THE PARTICULAR CASE. INCLUDING 
RESULTS OF PHYSICAL OR MENTAL EXAMINATIONS OF AND 
SCIENTIFIC TESTS. EXPERIMENTS OR COMPARISONS!;

(v) Any books, papers, documents, photographs or tangible 
objects, which the prosecuting attorney is likely |I N T E N D S !  to use aa evidence 
in the hearing or tnal and which are not othenvise disclosed under lalllMiHaal 
o f this rule  ( W H I C H  W E R E  O B T A I N E D  F R O M  O R  B E L O N G  T O  T H E

ACCUSED!; and
(vi) Any record of prior criminal convictions of the defendant and 

of persons whom the prosecuting attorney is likely (INTENDS! to call as 
w itncsscs at the hcanng or trial.

(2) Infonnation Provided by Informant--Electronic Surveillance. The 
prosecuting attorneys shall inform defense counsel:

(i) of any relevant matcnal or infonnation relating to the guilt or 
innocence of the defendant which has been provided by an infonnant, and
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(ii) of any electronic surveillance, including wiretapping, of
(aa) conversations to which the accused or the accused's

attorney was a party.
(bb) premises of the accused or the accused's attorney.

(3) (INFORMATION TENDING TO NEGATE GUILT OR REDUCE 
PUNISHMENT. THE PROSECUTING ATTORNEY SHALL DISCLOSE TO 
DEFENSE COUNSEL ANY MATERIAL OR INFORMATION WITHIN THE 
PROSECUTING ATTORNEY'S POSSESSION OR CONTROL WHICH TENDS TO 
NEGATE THE GUILT OF THE ACCUSED AS TO THE OFFENSE OR WOULD 
TEND TO REDUCE THE ACCUSED'S PUNISHMENT THEREFOR.

(4)| Information Within Possession or Control of Other Members of 
Prosecuting Attorney's Staff. The prosecuting attorney's obligations extend to material 
and information in the possession or control of

(i) members of the prosecuting attorney's staff, and
(ii) any others who have participated in the investigation or 

evaluation of the ease .ind who either regularly report or with reference to the 
particular case have reported to the prosecuting attorney's office.

(4) |(5)| Availability of Information to Defense Counsel. Whenever 
defense counsel designates and requests production of maxnal or information which is 
not in the possession or control of the prosecuting attorney but would be discoverable if 
in the possession or control of the prosecuting attorney, the coun shall issue suitable 
subpoenas or orders to cause such material to be made available to defense counsel.

(5) |(6)| Information Regarding Searches and Seizures--Statcmcms From 
the Accuscd-Rclationship of Witnesses to Prosecuting Attorney. Except as otherwise 
provided the prosecuting attorney shall, upon request of defense counsel, disclose and 
permit inspection, testing, copying and photographing of any relevant material and 
information regarding:

(i) Specified searches and seizure*;
(ii) The acquisition of specified statements from the accused; and
(iii) The relationship, if any. of specified witnesses to the 

prosecuting authority.
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IfiJ 1(7)] Other Information. Upon a reasonable request showing
materiality to the preparation of the defense, the court in its discretion may require
disclosure to defense counsel of relevant material and information not covered by 
[SUBSECT IONS ] <b)( I ). (b )(2), [(b )(3 ),| and (b )(5 ) of litis ru le |(b )(6 )] .

CD  | (8 ) | Legal Research and Records of Prosecuting Attorney.
Disclosure shall not be required o f legal research or those portions o f records,
correspondence, reports or memoranda |TO  THE EXTENT] that [TH EY | contain the 
opinions, theories or conclusions of the prosecuting attorney or members of the 
prosecuting attorney s legal staff.

(c ) A dditional Disclosure to the Prosecuting Attorney.
(1 ), Expert W itnesses. Unless a d ifferciitdateixiiCt-bYJliecuurL as 

soon as known and no later than 30 davs befurelriaLtliejldididiiD tJilialLinlorjiLlhc 
prosecutor o f t h c ju niesandJiddrcssgioLanv expert witnesses that are likely to be 
called at trial bv the defendant and shall D roy ide^Y jrittgn .reporL jjoacli.expert 
witness o f the tests conducted, if anv. and the condusiunx_reaclicd_bV-the_exnerl 
witness. Failure to provide timely notice undcfth is .ru liLshall.entitlc.tlie.Drux€ctur 
to a continuance. I f the court finds that a continuaMeixJioLanjidcuuattLttiinedy 
under the circumstance s .of the case .-tlie court may .impose other.saflctioiis. 
including prohib itiniLlIic_dcfeiidant from .calling.lhe expert aL. trial.

12) Legal R esearch  a n d i k c o i d x o f i k f c n s c l ^ u n x d , J l i x e l u x u r e ^ ^  

n o t be re q u ire d  of Iceal re sea rch  o r those D o rtio n x -o L rccu rd s^cu rr e s D ondencc. 

r e p o r ts  o r  m em o ra n d a  th a t  c o n ta in  th c_oom ions,Jhcoric3_OjLConcluM onx.of th e  

d efense  co u n se l o r  niem berx_uLthtLdefenxe co u n se l's  Icnai Muff.

(3) Other Infonnation. Unless a different date is set bv_the^court, no 
later than 10 davs before trial the defendant shall furnish the state with the 
fu llu m n u JT ia t^ r ia L ^ itliin itie -d e fe n d a n t'a  possession  p m m t r u l :

(i) The names and addresses of personsHie_dcfendanLisiikely  
to call as witnesses and their written or JccurdetLstalementx or summaries

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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w itnesses ; and

LuiLAnxMjkMjupvô vuniml̂ aliuLumplî uiLianiuhic 
ulU tste-llic-d tfcnscisJikd^JiLU ^'ji^d tU i:t_aLiL lii^rii iiLuxJriaLand w hich 

arc not o tl i e m isc _ d is d u s c d - i i  nd it_ (a)(1)(i i)(ce) of this rule (NON 
TESTIMONIAL IDENTIFICATION PROCEDURES-AUTHORITY. UPON 
APPLICATION OF THE PROSECUTING ATTORNEY, THE COURT BY 
ORDER MAY DIRECT ANY PERSON TO PARTICIPATE IN ONE OR 
MORE OF THE PROCEDURES SPECIFIED IN SUBSECTION (c)(2) OF THIS 
RULE IF AFFIDAVIT OR TESTIMONY SHOWS PROBABLE CAUSE TO 
BELIEVE THAT:

(i) AN OFFENSE HAS BEEN COMMITTED BY ONE OF 
SEVERAL PERSONS COMPRISING A NARROW FOCAL GROUP THAT 
INCLUDES THE SUBJECT PERSON:

(ii) THE EVIDENCE SOUGHT MAY BE OF MATERIAL AID 
IN IDENTIFYING WHO COMMITTED THE OFFENSE; AND

(iii) THE EVIDENCE SOUGHT CANNOT PRACTICABLY BE 
OBTAINED FROM OTHER SOURCES.

(2) NON-TESTIMONIAL IDENTIFICATION PROCEDURES-SCOPE. 
AN ORDER ISSUED UNDER SUBSECTION (c)(1) OF THIS RULE MAY DIRECT 
THE PERSON TO DO OR SUBMIT TO ANY AND ALL OF THE FOLLOWING:

(i) APPEAR IN A LINE-UP:
(ii) SPEAK WORDS. PHRASES OR SENTENCES RELEVANT 

TO THE CASE FOR IDENTIFICATION BY WITNESSES;
(iii) BE FINGERPRINTED;
(iv) POSE FOR PHOTOGRAPHS NOT INVOLVING 

REENACTMENT OF A SCENE;
(v) TRY ON ARTICLES OF CLOTHING:
(vi) PERMIT THE TAKING OF SPECIMENS OF MATERIAL 

UNDER THE PERSON S FINGERNAILS;
(vii) PERMIT THE TAKING OF SAMPLES OF BLOOD. HAIR 

AND OTHER MATERIALS OF THE PERSON S BODY WHICH INVOLVE
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NO UNREASONABLE INTRUSION THEREOF;
(viii) PROVIDE SPECIMENS OF THE PERSON'S 

HANDWRITING;
(ix) SUBMIT TO A REASONABLE PHYSICAL OR MEDICAL 

INSPECTION OF THE PERSON S BODY.
(3) RIGHT TO COUNSEL. WHEN ISSUING AN ORDER UNDER 

SUBSECTION (c)( 1) OF THIS RULE. THE COURT SHALL ALSO ORDER THAT 
IHE PERSON BE REPRESENTED BY COUNSEL OR WAIVE THE RIGHT TO BE 
REPRESENTED BY COUNSEL BEFORE BEING REQUIRED TO APPEAR IN A 
LINEUP. GIVE A SPECIMEN OF HANDWRITING. OR SPEAK FOR 
IDENTIFICATION BY WITNESSES TO AN OFFENSE.

(4) REPORTS OR STATEMENTS OF EXPERTS. THE TRIAL 
COURT MAY REQUIRE THAT THE PROSECUTING ATTORNEY BE INFORMED 
OF AND PERMITTED TO INSPECT AND TO COPY OR PHOTOGRAPH ANY 
REPORTS OR STATEMENTS OF EXPERTS MADE IN CONNECTION WITH THE 
PARTICULAR CASE. INCLUDING RESULTS OF PHYSICAL OR MENTAL 
EXAMINATIONS AND OF SCIENTIFIC TESTS. EXPERIMENTS OR 
COMPARISONS WHICH ARE INTENDED BY THE DEFENDANT TO BE USED AT 
TRIAL. INFORMATION OBTAINED BY THE STATE UNDER THE PROVISIONS 
OF THIS SECTION SHALL BE USED ONLY FOR CROSS-EXAMINATION OR 
REBUTTAL OF DEFENSE TESTIMONY.

(5) NOTICE OF INTENT TO RAISE INSANITY DEFENSE. 
FOLLOWING SUBSTANTIAL COMPLIANCE BY THE STATE WITH SECTION (b) 
OF THIS RULE A DEFENDANT WHO INTENDS TO OFTER EVIDENCE OF A 
DEFENSE OF INSANITY SHALL INFORM THE STATE OF SUCH INTENTION AT 
THE TIME OF PLEA OR AT SUCH OTHER TIME AS MAY BE DESIGNATED BY 
THE TRIAL COURT. THE COURT MAY ORDER THE DEFENDANT TO SUBMIT 
TO A PSYCHIATRIC EXAMINATION BY A PSYCHIATRIST OR PSYCHOLOGIST 
SELECTED BY THE COURT. AND THE REPORT SHALL BE MADE AVAILABLE 
TO BOTH PARTIES. NOTICE OF INTENT TO RAISE A DEFENSE OF INSANITY 
SHALL NOT BE COMMENTED ON BY THE PROSECUTION AT TRIAL).

(d) Regulation of Discovery.
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(1) Advice to Retrain From Discussing Case. Except as is otherwise 
provided as to matters not subject to disclosure and protective orders, neither counsel for 
the panics nor other prosecution or defense personnel shall advise persons (except the 
accused) having relevant material or information to refrain from discussing the ease with 
opposing counsel or showing opposing counsel any relevant matcnal. nor shall they 
otherwise impede opposing counsel's investigation of the ease.

(2) Additional or Newly Discovered Infonnation. If. subsequent to 
compliance with these rules or orders issued pursuant thereto, a party discovers additional 
material or information which is subject to disclosure, that pany shall promptly notify the 
other pany or the other party's counsel of its existence. If the additional material or 
information is discovered during trial, the court shall also be notified.

(3) Materials to Remain in Exclusive Custody of Attorney.
(A) Materials furnished to an attorney pursuant to these rules shall 

remain in the attorney's exclusive custody, shall be used only for the purposes of 
conducting the ease, and shall be subject to other terms and conditions that the 
coun may provide [IF THE INFORMATION IS

(i) A CRIMINAL HISTORY RECORD OF A VICTIM 
OR WITNESS:

(ii) A MEDICAL. PSYCHIATRIC. PSYCHOLOGICAL. 
OR COUNSELING RECORD OF A VICTIM OR WITNESS:

(iii) AN ADOPTION RECORD:
(iv) A RECORD THAT IS CONFIDENTIAL UNDER 

AS 47.10.090 OR A SIMILAR LAW IN ANOTHER JURISDICTION:
(v) A REPORT OF A PRESENTENCE 

INVESTIGATION OF A VICTIM OR WITNESS PREPARED 
PURSUANT TO CRIMINAL RULE 32 OR A SIMILAR LAW IN 
ANOTHER JURISDICTION:

(vi) A RECORD OF THE DEPARTMENT OF 
CORRECT IONS OTHER THAN INCIDENT REPORT RELATING TO 
THE CRIME WITH WHICH THE DEFENDANT IS CHARGED: OR

(vii) ANY OTHER RECORD THAT THE COURT
ORDERS BE KEPT IN THE EXCLUSIVE CUSTODY OF THE
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ATTORNEY],
(B) An attorney shall not disclose to a defendant the residence or 

business address or telephone number of a victim or witness, obtained from 
information provided under this rule, even if the defendant is acting as co­
counsel. If the address and telephone numbers of all victims and witnesses have 
been obliterated, materials that had contained the address or telephone number of 
a victim or witness may be provided to a defendant proceeding without counsel 
only as allowed by AS 12.61.120.

(C) Notwithstanding a defendant's status as co-counsel, matcnals 
covered by |SUBSECTIONj (d)(3)(A) of this rule shall remain in the exclusive 
custody of the defendant's attorney.

(D) If a defendant is proceeding without counsel, materials 
covered by |SUBSECTION| (d)(3)(A) oLHiiJLiuk may be provided to the 
defendant. If materials are provided to an unrepresented defendant under this 
paragraph, the coun shall order that the matcnals remain in the defendant's 
exclusive custody, be used only for purposes of conducting the case, and be 
subject to other temis. conditions, and restrictions that the coun may provide. 
The coun shall also inform the defendant that violation of an order issued under 
this paragraph is punishable as a contempt of coun.

(4) Restnction or Deferral of Disclosure of Information. Upon a showing 
of cause, the coun may at any time order that specified disclosure be restricted or 
deferred, or make such other order as is appropnatc. provided that all material and 
information to which a pany is entitled shall be disclosed in time to permit the party's 
counsel to make beneficial use thereof.

(5) Matcnal Partially Discoverable. When some pans of ccnain material 
are discoverable under these rules, and other pans arc not discoverable, as much of the 
material shall be disclosed as is consistent with this rule. Excision of ccnain matcnal and 
disclosure of the balance shall be preferred to withholding of the whole. Material excised 
pursuant to coun order shall be sealed and preserved in the records of the coun. and shall 
be made available to the coun of appeals and the supreme court tn the event of an appeal.

(6) Denial or Regulation of Disdosure-Disclosurc to Coun in Camera-
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Record o f Proceedings. Upon request o f  any pany , the court may permit:

(i) any showing o f cause for denial or regulation o f  d isclosure , or

( ii) any portion o f  any showing o f  cause for denial o r regulation 

o f disclosure to be made to the coun  in cam era ex parte. A record shall be m ade 

o f such proceedings. If the co u n  enters an order granting relief follow ing such 

a show ing, the entire record o f the proceedings shall be scaled and preserved in 

the records o f  the coun , to be m ade available to the coun  o f appeals and the 

suprem e coun  in the event o f an appeal.

(e) Sanctions.

(1) Failu re  to Com ply with Discovery Rule or Order. If at any tim e 

during the course of the proceedings it is brought to the attention o f the court that a pany  

has failed to comply with an applicable discovery nilc or an order issued pursuant thereto, 

the co u n  m ay order such pany  to pennit the discovery o f material and inform ation not 

previously disclosed o r enter such other order as it deem s ju st under the circum stances.

(2) W illfu l Violations. W illful violation by counsel o f  an applicable 

d iscovery rule o r an o rder issued pursuant thereto may subject counsel to appropriate 

sanctions by the coun .

(f) O m nibus H canng.

(1) T im e for Hearing-AVhen Set. If the defendant is charged w ith a 

fe lo n y , the court shall set a tim e for an om nibus hearing when a plea o f not guilty is 

entered. The om nibus hcanng shall be scheduled for a tim e when the briefing o f  pretrial 

m otions should be com plete.

The om nibus hcanng m ay be cancelled by the coutt only upon the stipulation o f 

counsel that there arc no m otions which require hcanng and that d iscovery is com plete. 

Counsel shall also provide the information outlined in (SEC T IO N | (f)(2)(D ) yf.lh is.rill£ - 

The c o u n  m ay set an om nibus hearing in a m isdem eanor ease.

(2) D uties o f Trial Court at Hearing. At the om nibus hearing the co u n

shall:

(A) ensure that discovery under this rule is com plete:

(B) rule on any pending m otions which arc ripe for decision:

(C) schedule any necessary evidentiary hearings; and

(D) obtain case m anagem ent inform ation from  the pan ics,
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including ihe expected length of trial, the likelihood o f trial, and any an tic ipated  

scheduling difficulties.

cou rt by o rder may d ire c t any__pcrsnn _tO -ua rtic iDalc_in-one o r m ore o f the 

procedures specified i l l (m i2) o f th is ru le i f a ffid a r itJ ir- le s tim nniLshnws probable 

c a u s e  tp .b c lie ie ih a t:

(i) A it offense hasbeen.eommilted by one o f several persons 

compris ing a narrow focal group tha t includes thejaubiecLpersori;

(ii) The evidence sought mav bC -o L im tc r ia L a id iin d e n tiM iii! 

who comm itted the -o ffe iisc iiiiid

(iii) The cvidenec^uidit.cannoLDracticablv. be obta ined from

uiliensuu ices,

(2) Scope. An or der issued-und e jL t i i l i lL o llh is  ru le n iay.d irccL the 

person to do o r subm it to anv .andalLuf-the fo llow ing ;

( ii Appear in a lin e-uo;

(ii) Speak words, phrases or sentences re levant to the casefo r 

iden tifica tion bv_witnesses;

liii i_ Ik .f in g e rp r in te d ;

(iv> Pose for photographs not involvimL_rcenactmenLof.a

scene:

(v) T rv nn articles of dolh in tz;

(vi ) Pe rm it the tak ing of.specimens of m a te ria l linden the 

person's fin iierna ils ;

( vi i ) Perm it the takini? o f samolesjjL b io o d . h a ir and o ilie r 

materia ls o f the ocrson's body which involve no unreasonab leJn tm sion 

thereo f;

Ivi i i l Provide specimens o f the person's handw ritin g :

(ix) Subm it to a reasonable DhvsicaLo rjned ica l inspection o f 

the persoals-tiutb,
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( i L i i i u h L l o L ' m m s d , . .  W h i n  i m i i m i a n  o r d e r  u n d e r  (>»)( 1 )  o f  t h i s  r u l e .

l l i C - C U U i l j a i 4 l l J i l M L 0 i ^ c i L l l i a L i l i t L m j ^ i i J ) c x c D m c n t g d _ b Y _ c o u i i h c l  u r  w a i v e  t h e

r id iU iL b c ji 'p x ^ iiJ ^ b y .c o u n M ;U ic fm \lK im L m u iL ttL tw jio ] ic i iiL ii] jU in u u p * jd w : 

a^O jxim (LLu£iiam ltYriling> or. apeak fu i iu lc i i l in c a t iu n J ^ n m i^ c s J L a im j j i lc n ^  

L b ] ^ id id e n b a lR e c u rd 3 .J f ^ e f e [ id a n U n a k c s . iL p u r tk u la rk e d jd m ^ i£ jJ h a l  

c u tilM u U u lJc c i:a f tb Jo L irL lh tL O ii^ i^ io iL tb L lb u tf^ c c u U n i:a tlQ m c jL a ic .lik c b L lo  

cu n tiim -c d t^u n t in fo rm a tion . lh a L .m iu ld ^ i:a L iL j^ d L -m lu c e - .U ie - d e fe n d a n t 

jmnbhnienLur tatah lklLbiasjiiL tluLparL pLa j*iim aS tih iLCo ur im a y j i r d ix  disclosure

■ipon p r io r notice to the person who-is. H ie .sub iec lJoL lh iLJxcu i^LandJ lifLnm u ii^ 

ki-op ing the records. I f Hie courLdeterniincs du r in iL its jn je am c ra _m itw  tha t such 

in fo rm a tion e x i s t s , the court shall p rov ide .bu lh -Da tiics -« ilh -lha t in fo rm a tion and 

outer an order that a hearim i bchdd iH Jo rc .Q ic .in rom iitin inna ib rL in tinduc id *J ised«

will Ik- ouLsidc the presence o f Hie j u r y  i n  o r d c r i O - d c l c u n i n c  t t h e l l i c r - l h e  g r o u i l d 3 . f Q £  

:itim i» ih iiiiv  o f  t h e  evidence a rc  u u l t t c i g h e d b y - a i L u n t t a r r a n l e d  i n v a s i u n  u f  p r i v a c y  

of the sub jec t of t l i e r c c o r d s  o r  a n  u n t t a r r a n l c d  h a m p e r i n g  o L U i c j i b i l i t t - o L i h e L a g c i i c *  

to  co llec t rec o rd s . T h e  h e a r i n g l Q - d e t c r m m e - a d i n i s s i h i l i t t . s h a l l  b g - C o n d u c L e d .  i n  

c a m e ra  if Ihrr*"is A danger o f u n w a rra n te d  invasion  o f p rivacy .

<i) As used in this ru le , ''s ta te m e n t” lias th e  m ean ing  g iven  in  A S 12J5JM L L

xeview of ih iL fccords

•13-
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CS FO R  SE N A T E  B IL L  NO. 10( )

LN THE LEGISLATURE O F TH E STATE OF ALA SK A  

NINETEENTH LEG ISLATU RE • FIRST SESSIO N

U Y

OfTcrcd:
R e fe r r e d :

S p o iu o r f s ) : S E N A T O R S  L E M A N , K e l ly , H a l fo r d , G re e n

A B IL L

F O R  AN A C T  E N T IT L E D

"A n  Act revising Rule 16, A laska  Rules o f  C rim in a l P ro c ed u re , re la tin g  to  d iscovery

an d  inspection  in  c rim in a l p roceed ings,"

BE IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A LA SK A :%

• S ec tio n  I. Rule 16. Alaska R ules o f  Crim inal Procedure, is am ended  to read:

Rule 16. D iscovery.

(a) Scope o f D iscovery.

LD In order to provide adequate information for inform ed pleas, expedite 

trial, m inimize surprise, afford opportunity for effective cross-exam ination , and m eet the 

requirem ents o f due process, discovery pnor to trial should he as full and free as possible 

consisten t with protection o f  persons, effective law enforcem ent, and the adversary 

system . T h e  M u t t  in i: d isco v ery  sh a ll  b e  p ro v id e d :

liLDixluairc lolhe Accused. _Ihc_pnftgcu t i niuiiQinO-^hall 
disclose to dclcnse counsel

uiaj any material.. ur . infurmaiiwi—niUiiii. the
•t. CSSB l(K )
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1 p r u s c c u f i u i u l l P r n e ^ u o t t e s s m  p r a m l r o l  thaL  te n ds to n e g a te  t he

2 u u ilL p L th e .a c c u sc d  as  to  U uLflfTcm e-ur-W uald ten d  lo  r e d uce th e

3 aciuiscd.’s .p u f lb b m e u L lh e re fo c

4 ib b J ^ p u i i .m m e s l ^ e r a n d J u r t  m a te r ia ls  as  p ro v id e d

5 u n d e r  C r im in a l R u le  6 (m ):

6 [c c L d b d if tu rc j:c q u irc d . a n d  in  th e  m a n n e r  p ro v id e d .

7 b ^ Y S  I Z A S A M ^ U A S M Z :

8 L ddL .any.bfluks» p a p r n ._ d o c u m m b u ih o tu g r a p h s .u r

9  tan g ib lr jo b jcc lsu v h k h .th c_ p iflsccu lin g u tto rn cy ..in tcn d s  to use  i iU h r

10 I h ca rin u  o r  t r ia l  w hich  w e re  o b ta in e d f ro m  o r  bcloni? to  the  a ccused .

11 * L iiL ilisc lp su rc  Lo t h e J r p s c c u t im u M u r n e ^  J G h e j lc f e n d a n t

1 2  I s h a l l

13 (aa) unless a  d ifferen t da te  is  s e t b y J h e  c o u rt , n o la te r

14

15 || L £ b_up jJ iL a_dd ‘e iis ;„u r_ a lib iU u ^ lifica liu n l.d u rju x i._ lic aL 'jL p a ^ iu n .

16 c n lra p m c n L -U C -u lh c iL M a iu m a .o r . a ff irm a tiv e  d e fe m e ;.f a i lu re  lo

17 p ru v id e iim d y  notice sh a ll  c n f i t lg ih e jm ? s e tu io r  to  a  c o n tin u a n c e i if

18 lh r_ c o u rl f in d s  th a t  a  c o n lin u a n e c js jm L a iiJ id e u u a te jie m c d ^ L im d e r

19 | the  r irc u m stan c cs of th e  ea se , th e co u rt m av  im pose  o th e r  s a n c tio n s .

20 ' in c lu d in g  p ro h ib itin g th e  d e fen d an t f ro m  a v e r tin g  th e  d e s ig n a ted

21 defense ;

22 (b b) g ive no tice  o f an  in sa n ity  d efense o r  a  de fen se  o f

23 | d im in b h e d . q p a d b  .d u e  n u n c n n l  d b c a s iL u c jd rf rc l in  cu m p lia n c c

25 (cc) p a r t ic ip a te  in n o n -te s tim o nial id e n tif ica tio n

26 p ro c e d u re s  w hen  o rd e re d  bv the c o u rt u n d e r  (g) o f  th is  ru le ;

27 L d d L d b d te K L lu ih c jn a e c u tin g j iH u in c ^ ta tc m c n U L p f

28 d e fen se  .H itn o sc a .tp  th e s a m e  cx tc n t ju u i  in  th e  sa m e  m a n n e r  aa  is

29 rc u u im lu L lh tL p P M a ia n t;  a tto rn e y  n n d c r .  A 3 J L 2 J fd ) i  0 ^ 1 2  A S  M l :

30 t c d . l u m  o v cL tQ ih iL p rm cem u r a n y  p h y sica l ev id en ce

WORK DRAFT WORK DRAFT WORK DRAFT
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pfJhC-PfleiiaLrgcciYcd by  dcfen sc .cu u n se l; if  th e physical ev idence is 

n ^ c im L f a m L l l ic .a t to r n c v's c lien t o r  a c q u ire d  as  a  d ire c t re su lt  o f 

in f o im u im m m ii im n l^ c d J i^ l l i c  clit:iitLdi:fcni>C-Coiiii5cl_mav n o t be 

co m p e lled  lQ .P£O Y idc.aniL iiifuim alkia.concE ini ig  the  so u rc e  o f  the 

evidence o r  the  m a n n e n in  w hich  it w as o b ta in e d ; in su ch  eases, th e 

p ro se c u to r  m a v .J io tre v e a U h g ^ o u rc c .u f .th c .e v id c n c c  tO-thc ju r y ;  if  

the .physicaIcv idenc iL is jm L rece iY ed im m .L he-c lien l.o r..ucm iircdasji 

d irc c L re su lL  of. in fo rm a tio n  co m m u n ic a ted . by. lh e .d ie n L -d e fe n se  

counseJLihall reveal.thejnanneiL in-V vhich  the.physical.eY idence_w as 

o h ta ined -un less-tliaU n£orm atiun js jitlie r> y ise .p riv :iiegcd .

(2 t W ith in  10 days o f a rra itm m e n L  a-d efen d an tJ> h aH fiie .a  vvritten 

notice^ p e rso nally  e .\ecu tedJ}y_ the .defcndan t^sta ting  w h e th e r  th e  d e fen d an t.e lec ts

tQ L pan ic ipa te inadd itiona l discovery u n d e r (b l an d  (cl o f th is  .ru le . J l lh e .d c f e n d a n l

fa ils  to  file  a notice o r  if the  d e fe n d ant_clects_-noL-lQ_narticina te  in  .a d d itio n a l

discovery.u n d e r  this ru le. lb) an d  t o  o f this ru le  do n o t a p p ly ,.T h c -filim L o L L n o ticc 

to .p a n id p a lc in  th e a d d itio n a l  d iscQ vcry ..p roccss.under.th is.m lejshall.b .e-deem ctL a

w aiver of the  defendan t 's  p riv ilege a g a in s t  ie l f d n c d m in a t io n .a s  to  .the  in fo rm a tio n

a n d jn a te r ia h  that thejdefjcndanL isj£q tiired  to .d isc lose  to th e  p ro se c u tio n  u n d e r.lc )

anv defen d an t know ingly  s h a re s  in  a d d itio n aL d iscoverv  n b ta in cd_bv 

a .c o d c fe n d a n L u n d e r  th is  rule* th e  d e fen d an L sh a li. be  deem ed ..tQ Jiav .e-e lecicdJo

p a n id p a l iL in ih iL a d d it iu n a l .d is c o ie ry .p ro c e s ia s .p ro v id e d J iL ti i is jn le ,

(b) A d d itio n a l D isclosure to the Accused.

(1) Inform ation w ithin Possession or C ontrol o f  Prosecuting A ttorney. 

E xcept as is otherw ise provided as to m atters not subject to disclosure and protective 

o rd ers , the prosecuting attorney shall disclose the fo llow ing inform ation w ithin the 

prosecuting  attorney’s possession o r control to defense counsel and m ake available for 

inspection and copying:

(i) The names and addresses o f persons known by the governm ent 

to have knowledge o f relevant facts and their w n ttcn  o r recorded statem ents or 

sum m aries o f statements;

•J*
■ «. f c r i r r r o  ’£*~

CSSB 104 >



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

i i

23

24

25

26

27

28

29

3 0

31

(ii) Any written o r recorded statem ents and sum m aries o f 

statem ents and the substance o f  any oral statem ents m ade by the accused;

(iii) Any written o r recorded statem ents and sum m aries o f 

statem ents and the substance o f  any  oral statem ents m ade by a co-defendant;

(iv) U n less.a  d iffe re n t d a te  is_seL bv_lhe c o u rt , as  soon as 

knuw n-iind n o ia tc rJ h i in  45 davs before tria l, tlie  p rosecu to r  sh a ll in fo rm  the  

d e fe n d a n t  o f llie.m m ics_and_addi:esscs-i L any  eA p crl.ttitn esses-n e ifo cn iin g  

w ork  in  connection w ith  the  case  a n d  sh a ll p ro v id e  a  w ritte n  re p o r t  by each  

expeiL m tncss.o f.tlie  te s ts jC fln d n eted Jf.an y J.and .tlie .cQ nelu siuns.reae lied -by  

th e  ex p e rt w itness; th e  p ro se c u to r  sh a ll  also m a k e  a v a ila b le  fo r  in s oectlon  

a n d  copying an y  o th er rep o rts  o r  w ritten  s ta te n ie n ts  o f th ese_ eap erls ;.fa ilu re  

tO -p ru v id c ..tiin e ly _ n Q liec_ n ad c rJ liis^ m le .sh a ll e n ti tle - t l ic -d e fe n d a n t- io -a  

cm itinuancc;.if.the  c n u n J ln d s J M a c o n tin u a n c c Js L n f ltJ in jid e q n a tiL x e m e d y  

u n d e r  the c irc u m stan c e s  o f th e  case, th e  c o u rt m av  im pose o th e r  sa n c tio n s , 

inv iudiim .n in liih itim :Jtlie .pL oscento iL fE flm .eallin2  th e  ex p e r t .a t . t r ia l  (ANY 

REPO RTS OR STA TEM EN TS O F  E X PE R T S, M A D E IN C O N N EC TIO N  

W IT H  THE PA R TIC U LA R  C A SE. IN CLU D IN G  R ESU LTS O F PH Y SICA L 

O R  M EN TA L EX A M IN A TIO N S O F A N D  SC IE N T IFIC  TESTS. 

EX PER IM EN TS OR C O M PA R ISO N S);

(v) A ny books, papers, docum ents, photographs o r tangible 

objects, which the prosecuting attorney  intends to  use in the hearing o r trial an d  

w iiieh -a te .n o L P th e r» isc .d isc lP S c d  u n d e r  (a ) t l) ( i) (a a )  o f th is  ru le  (W HICH 

W ER E O B TA IN ED  FROM  OR B ELO N G  TO  T H E  A C C U SED ); and

(vi) Any record o f prior criminal convictions o f the defendant and 

o f  persons whom  the prosecuting attorney intends to call as w itnesses at the 

hearing  or trial.

(2) Inform ation Provided by In fo rm an t-E lec tron ic  Surveillance. The 

p rosecuting attorneys shall inform  defense counsel:

(i) o f any relevant m aterial or inform ation relating to the guilt or 

innocence o f the defendant w hich has been provided by an inform ant, and

(ii) o f  any electronic surveillance, including w iretapping, o f

CSSB lOt ) -4.
-is '. o*acket£oi
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(aa) conversations to which the accused o r the accused 's

attorney was a party,

(bb) prem ises o f the accused o r the accused’s attorney.

(3) [IN FO R M A TIO N  TEN D IN G  T O  N EG A TE G U IL T  OR RED U C E 

PU N ISH M E N T . T H E  PR O SECU TIN G  A TTO R N EY  SH A L L  D ISC LO SE TO  

D E FE N S E  C O U N SEL ANY M A TERIA L OR IN FO R M A TIO N  W IT H IN  TH E 

PR O SEC U TIN G  ATTO RN EY 'S PO SSESSIO N  OR C O N T R O L  W HICH  TEN D S T O  

N E G A T E  T H E G U IL T OF T H E  ACCU SED  AS TO T H E  O FFE N SE  OR W O U LD  

T EN D  T O  REDUCE TH E A CCU SED 'S PU N ISH M EN T TH E R E FO R .

(4)) Inform ation W ithin Possession or Control o f  O ther M em bers o f 

Prosecuting A ttorney’s Staff. The prosecuting attorney's ob liga tions extend to m aterial 

and inform ation in the possession or control o f

(i) m em bers o f the prosecuting attorney 's staff, and

(ii)  any others who have participated in the investigation o r 

eva lua tion  o f the ease and who either regularly report o r  with reference to the 

particular ease have reported to the prosecuting attorney 's office.

14) [(5)J A vailability o f  Inform ation to D efense Counsel. W henever 

defense counsel designates and requests production o f  m aterial o r  inform ation which is 

not in the possession or control o f  the prosecuting attorney but w ould  be d iscoverable if  

in the possession or control o f  the prosecuting attorney, the c o u n  shall issue suitable 

subpoenas or orders to cause such m aterial to be m ade available ro defense counsel.

( f j  [(6)] Information Regarding Searches and S c u u rc s -S ia tc m c n is  From  

the A ccused-R ela tionsh ip  o f W itnesses to Prosecuting A ttorney. Except as o therw ise 

p ro v id ed  the prosecuting attorney shall, upon request o f defense counsel, disclose and 

perm it inspection. "»sting, copying and photographing o f  any relevant m aterial and 

inform ation regarding:

(i) Specified searches and seizures;

(ii) The acquisition o f specified statem ents from  the accused; and

(iii)  T he  relationship, if any, o f  specified  w itnesses to  the 

prosecuting authority.

(6) [(7)] O ther Inform ation. Upon a reasonable request show ing

WORK DRAFT WORK DRAFT WORK DRAFT
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m ateria lity  to the preparation o f  the defense, the coun  in its discretion m ay require 

d isc lo su re  to defense counsel o f  relevant m aterial and inform ation not covered by 

[SU BSECTIO N S1 (b)(1), (b)(2), ((b)(3),) and tbJi5J.uf.th ia ru le  ((b)(6)).

i l )  ((8)] Legal Research and Records o f  Prosecuting A ttorney. 

D isclosure  shall not be required o f  legal research or tliOSC-POCiions o f records, 

correspondence, rcpons o r m em oranda (TO  TH E EX TEN T) that (TH EY ) contain the 

op in ions, theories or conclusions o f  the prosecuting attorney o r m em bers o f  the 

prosecuting attorney's legal staff.

(c) A d d itio n a l Disclosure tn the Prosecuting A ttorney.

( I )  E ap ert.W iln esses .. Un less  a. d if fe re n t d a k  is se L b y  th e  c o m L jio  

la tc r_ th a iL iQ jla y s-b c fo rc -triaL th c_ d e fcn d an L sh aJL itiro r.iii- th g -p ro sceu tQ r-o L ilie  

n a m e s .  a n d ..a d d re s s e s _ u L a n ^ u s iig rL -w itn e s s c s  - .th a t_ n rg _ p e ijd rin m g ._ w u £ k - in 

c o n n e c t in n jvi th .th c .c a s c io r  th e jk M d a n L a n d jJ ia lL p rn y id e .a -w r i t tc n j- c o to rL b y  

e a c h je m * iJ -w itn c ss .o f .lh e Je s ts ja m d u c lc d ^ iL a n y t.a n d  thg-C pnclnsions.£eachgd_by 

th e_ ex p eri J ti tn c s s^ JT h g -d e fe n d a n t sha ll a lso .m a R c .a va ila b lc  fo L in s n e e tio n .a n d  

copy ing  any.olhcijreporls.Q r_vvritten si d e m e n ts  o f these eA pgrla .JE ailu rg iQ .pE P ’ id e  

tim ely  .n o  l ic tm n d e L  lb is .p i le  s h a l l  en  ti t k i h e - p m c e i u i _ l p  a -c o n tin u a n c e . I I  (lie 

c u u r t l in d s J h a L a  co n tin u an ce  i:<n o t a n  a d c q iiatc_rem cdv n n Hr - th e  c irc u m s tances 

o L th c - e a s e t-the_cp titl-> : u ^ iL '.-u s e  o th e r  san c tio n s, in c lu d in g  p m h ib i t in g - th c■%
d e fe n d a n t fro m  ca lling  the  ex p e rt a t  tr ia l.

12) -Legal R esearch  a n d  R ecords of Defense C ounsel. D isc losu re  sha ll 

n u t b e r e q u ired  o f legal re se a rc h o r  those  port ions JjJLm oilds^CQ IT£511ondcnte. 

r e p o r ts  o r  m em o ra n d a  th a t co n ta in  th e  o p in ions, th eo rie s  o r  conc lu sions o f  the  

defen se .co u n se l o L in e m b c rs  of. the  d efense  counsclls legal, slaCT.

L3) O th e r  In fo rm ation . L n lc s s a  d iffe ren t d a te  is  s e L b y _ lh e j:u u ik J io

M o w in g  m a lc ria L m th iiL ih tL d c fc n d an L's possession  o r  c o n tro l;

(i) The nam es a n d  a d d re sse sn L p g t5 o n s ih e .d e Im d a n u n a y .e a ll 

as. w itnesses a n d  th e ir  w r i t te n .o r  rce o rd e d  s ta te m e n ts  o r  s u m m a rie s  u f 

s ta te m e n ts ;
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(iiL.Aiiy record of prior criminal con v ktiuii^MuyyiUU-tlic 
M^mLmLi^ulmuiallic-iiolciiliuLdcrcn^c wiincascsLaml

i i i iL A n x M jk ^ p a p m ^ l iK u m c n t5 Ltilu jlo u i^ y J i5 .^ r jL u n d b k  

Qbjccls.tlic.dcfcD5c.may.usc as.cvidcnce or fpjJmpcaclimMiULnJhcariDiLar 
trial. antljvJiicii are.nut otlienyisgjlkcloseiLunder.. (aHJLHiiHcc). uf.tliis.ruic 
[N O N -TESTIM O N IA L ID E N T IFIC A T IO N  P R O C E D U R E S -A U T H O R IT Y . 

UPON APPLICATION OF TH E PR O SE C U T IN G  A T T O R N E Y , T H E C O U R T  

BY O R D ER M AY D IR E C T A N Y PERSO N  T O  PA R T IC IPA T E  IN O N E OR 

M ORE OF TH E PROCEDURES SPECIFIED  IN SU BSEC TIO N  (c)(2) OF THIS 

R U L E  IF A FFID A V IT  OR TE ST IM O N Y  SH O W S PR O B A B LE C A U SE  T O  

B E L IE V E  TH A T:

(i) AN O FFEN SE HAS BEEN  C O M M IT T E D  BY ON E O F 

SE V E R A L  PER SO N S C O M PRISIN G  A N A R R O W  FO C A L G R O U P T H A T  

IN CLU D ES TH E SU B JEC T PER SO N ;

(ii) TH E EV ID ENCE SO U G H T M AY BE O F M A TE R IA L AID  

IN ID EN TIFY IN G  W H O  C O M M ITTE D  TH E O FFEN SE; A N D

(iii) TH E EV ID EN CE SO U G H T CA N N O T PRACTICABLY BE 

O B TA IN E D  FROM  O TH ER SO U RC ES.

(2) NON-TESTIM ONIAL IDEN TIFICATION PRO CEDURES--SCO PE.

\  A N  ORDER ISSUED UNDER SU B SEC TIO N  (c)(1) O F  T H IS RU LE M AY D IR E C T  

T H E  PER SO N  T O  D O  OR SU B M IT T O  A N Y A N D  A L L  O F  TH E  FO L L O W IN G :

(i) A PPEA R  IN A LIN E-U P;

(ii) SPEAK W ORDS. PHRASES OR SEN TEN CES RELEV A N T 

TO T H E  C A SE FOR ID EN TIFIC A TIO N  BY W IT N E SS E S.

(iii) BE FIN G ER PR IN TED ;

(iv ) PO SE FO R PH O T O G R A PH S N O T IN V O LV IN G  

R E E N A C T M E N T  O F  A  SC EN E;

(v) TR Y  O N  A R TIC LES O F  C L O TH IN G ;

(vi) PERM IT TH E TA K IN G  O F SPE C IM E N S O F M A T E R IA L  

U N D ER  T H E PER SO N  S FIN G ER N A ILS;

(vii) PERM IT I H E  TA K IN G  OF SA M PLES O F BLOOD. HAIR
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AN D OTHER M A TERIA LS OF T H E  PERSON'S BO DY W H IC H  IN V O LV E 

NO U N R EA SO N A B LE IN TR U SIO N  TH EREO F;

(v iii)  PRO V ID E SPECIM EN S O F  TH E  PERSON 'S 

H A N D W RITIN G ;

(ix) SUBM IT TO A REASONABLE PH YSICA L OR M EDICAL 

IN SPECTIO N  O F T H E PERSON'S BO DY .

(3) R IG H T T O  CO U N SEL. W H EN  ISSU IN G  AN O R D ER UNDER 

SU B SE C T IO N  (c)( 1) O F TH IS RULE. T H E  C O U R T SH A L L  A L SO  O R D ER  TH A T 

TH E PERSON BE REPRESENTED BY C O U N SE L  OR W A IV E  TH E  R IG H T  TO  BE 

R E PR ESEN TE D  BY C O U N SEL BEFORE BEIN G REQ U IR ED  T O  A PPEA R IN A 

L IN E U P . G IV E A SPEC IM EN  O F H A N D W R ITIN G . O R SPE A K  FOR 

ID EN TIFIC A TIO N  BY W ITN ESSES TO AN OFFEN SE.

(4) R E PO R TS OR STA TEM EN TS OF EX PER T S. T H E TR IA L 

CO U R T MAY REQUIRE TH A T TH E PROSECUTING A T T O R N E Y  BE IN FO RM ED  

O F  A N D  PER M ITTED  r O INSPECT A N D  T O  COPY OR PH O TO G R A PH  ANY 

REPORTS OR STATEM ENTS OF EXPERTS M AD E IN C O N N E C T IO N  W I I*H TH E 

PA R T IC U L A R  CA SE. INCLUDIN G R ESU LTS OF PH Y SIC A L  OR M EN TA L 

EX A M IN A TIO N S A N D  OF SC IE N T IFIC  TESTS, E X PER IM EN T S OR 

COM PARISONS W HICH ARE INTENDED BY TH E D EFEND AN T T O  BE USED AT 

TRIA L. INFORM ATION OBTAINED BY TH E  STATE U N D ER  T H E PRO V ISIO N S 

O F  T H IS  SEC TIO N  SH A LL BE USED O N LY  FOR C R O SS-E X A M IN A T IO N  OR 

R E B U T T A L  O F D EFEN SE TESTIM O N Y .

(5) N O TIC E OF IN T E N T  T O  RAISE IN SA N ITY  D EFEN SE. 

FO LLOW ING SUBSTA NTIA L COM PLIANCE BY THE STA TE W ITH SECTION (b) 

O F TH IS RU LE A D E FEN D A N T W HO IN TEN D S TO O F FE R  E V ID E N C E  OF A 

D EFEN SE O F INSANITY SHALL INFORM TH E STATE OF SU CH  INTENTION A T 

T H E T IM E OF PLEA OR AT SUCH O TH ER TIM E AS M A Y  BE D ESIG N A TED  BY 

TH E TRIA L COURT. TO E COURT MAY ORD ER THE D E F E N D A N T  T O  SU B M IT 

T O  A PSYCHIATRIC EXAM INATION BY A PSYCHIATRIST OR PSY CH O LO G IST 

SELECTED  BY IH E  CO URT. AND THE REPO R T SHALL BE M ADE A V A ILA B LE 

T O  BOTH PARTIES. NOTICE OF INTENT TO  RAISE A D E FE N SE  O F IN SA N ITY  

SH A LL N O T  BE C O M M EN TED  ON BY T H E PR O SEC U TIO N  A T  TR IA LJ.

.w   iCtLZTfio rex? bpacxz?E!>I
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(d) Regulation o f  Discovery.

(1) A dvice to Refrain From  Discussing Case. Except as is o therw ise 

provided as to matters not subject to d isclosure  and protective orders, neither counsel for 

the p a n ic s  nor other prosecution or defense  personnel shall advise persons (except the 

accused) having relevant material or inform ation to refrain from  d iscussing  the cjlc with 

o pposing  counsel or show ing opposing counsel any relevant m aterial, nor shall they 

o therw ise impede opposing counsel's investigation o f the ease.

(2) A dditional or N ew ly D iscovered Inform ation. If. subsequent to 

com pliance with these rules or orders issued pursuant tlrrc to , a p an y  discovers additional 

material o r infonnation which is subject to disclosure, that party  shall prom ptly notify the 

o th e r p an y  o r the o ther pany 's counsel o f  its existence. If  the additional m aterial o r 

in form ation  is discovered during trial, the c o u n  shall also be notified.

(3) M aterials to Rem ain in Exclusive C ustody o f  A ttorney.

(A) Materials furnished to an attorney pursuant to these ru les shall 

remain in the attorney's exclusive custody , shall be used on ly  for the purposes o f  

conducting  the ease, and shall be subject to other term s and conditions that the 

c o u n  m ay provide (IF T H E IN FO R M A T IO N  IS

(i) A C R IM IN A L  H ISTO RY  R ECO R D  O F A V ICTIM  

OR W ITN ESS;

(ii) A M ED ICA L, PSY C H IA TR IC  PSY C H O LO G IC A L. 

OR C O U N SELIN G  R E C O R D  O F A V ICTIM  OR W ITN ESS;

(iii) AN A D O PT IO N  RECO RD ;

(iv ) A R E C O R D  TH A T IS C O N FID E N T IA L  U N D ER 

AS 47.10.090 O R  A SIM IL A R  LAW  IN A N O T H E R  JU R ISD IC T IO N ;

(v ) A R EPO R T O F  A PR E SE N T E N C E  

IN V E STIG A TIO N  O F  A VICTIM  OR W IT N ESS PR EPA R ED  

PU R SU A N T  T O  C R IM IN A L  RU LE 32 O R  A SIM IL A R  LA W  IN 

A N O TH ER JU R ISD IC TIO N ;

(vi) A R EC O R D  O F T H E D E PA R T M E N T  O F  

CORRECTIONS OTHER TH A N  INCIDENT REPORT RELA TIN G  TO  

TH E CR IM E W ITH W H IC H  T H E D E FEN D A N T IS C H A R G E D ; OR

(vii) A N Y  O TH ER RECO RD  T H A T  T H E  C O U R T

•9- CSSB 10< )
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ORDERS BE KEPT IN TH E EX CLU SIV E C U ST O D Y  O F TH E 

A TTO R N EY ].

(B) An attorney shall not disclose to a defendant the residence or 

business address o r  telephone num ber o f a victim  o r w itness, obtained from  

in fonnation  provided under this rule, even if the defendant is acting as co- 

counscl. If the address and telephone num bers o f  all victim s and w itnesses have 

been obliterated, materials that had contained the address or telephone num ber o f 

a victim  or w itness m ay be provided to a defendant proceeding w ithout counsel 

only as allow ed by AS 12.61.120.

( Q  Notwithstanding a defendant's status as co-counsel, m aterials 

covered by [SUBSECTION] (d)(3)(A ) o f th is ru le  shall rem ain in the exclusive 

custody  o f the defendant's attorney.

(D) If a defendant l, proceeding w ithout counsel, m aterials 

covered  by [SU B SECTIO N ] (d)(3)(A ) o f th is ru le  m ay be provided to the 

defendan t. If m aterials arc provided to an unrepresented defendant under this 

parag raph , the c o u n  shall order that the m aterials rem ain in the defendant's 

exclusive custody, be used only for purposes o f  conducting the case, and be 

subject to o ther term s, conditions, and restrictions that the court m ay  provide. 

The court shall also inform  the defendant that violation o f  an o rder issued under 

< this paragraph is punishable as a contem pt o f court.

(4) Restriction or Deferral o f  Disclosure o f Information. Upon a show ing 

o f  cause , the court m ay at any time order that s|>ccificd d isclosure  be restric ted  or 

d e fe rred , or m ake such o ther order as is appropriate, provided that all m aterial and 

in fo rm ation  to which a party is entitled shall be disclosed in tim e to perm it the party’s 

counsel to m ake beneficial use thereof.

(5) Material Partially Discoverable. W hen som e parts o f  certain  m aterial 

ore d iscoverable under these tu lcs, and o ther parts are not d iscoverable , as m uch o f  the 

material shall be disclosed as is consistent with this rule. Excision o f  certain  m aterial and 

disclosure o f the balance shall be preferred to withholding o f  the whole. M aterial excised  

pursuant to coun  order shall be scaled and preserved in the records o f  the c o u n , and shall 

be m ade available to the coun  o f appeals and the supreme coun  in the event o f  an appeal.
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(6) Denial or Regulation o f  D isc lo su re-D isc lo su re  to C ourt in C arn cra - 

Rccord o f  Proceedings. Upon request o f  any pan y , die coun  m ay perm it:

(i) any showing o f cause for denial o r regulation o f  disclosure, or

(ii) any portion o f any show ing o f  cause fo r denial or regulation 

o f disclosure to be made to the co u n  in cam era ex pane. A record shall be m ade 

o f  such proceedings. If  the co u n  enters an o rder granting re lie f  follow ing such 

a showing, the entire record o f die proceedings shall be sealed and preserved in 

the records o f  the court, to be m ade available to the c o u n  o f  appeals and the 

suprem e coun  in the event o f  an appeal.

(e) Sanctions.

(1) Failure to Com ply with D iscovery Rule or O rder. If at any time 

during the course o f the proceedings it is brought to the attention o f  the court that a parry 

has failed to comply widi an applicable discovery rule or an order issued pursuant thereto, 

the court may order such party to perm it the d iscovery o f  m aterial and inform ation not 

previously disclosed o r enter such o ther o rder as it deem s ju st under the circum stances.

(2) W illful V iolations. W illful violation by counsel o f  an applicable 

d iscovery  rule o r an o rder issued pursuant thereto m ay subject counsel to appropriate 

sanctions by the court.

( 0  Om nibus Hearing.

(1) T im e for H earin g -W h cn  Set. If the defendant is charged with a 

fe lony , the court shall set a tim e for an om nibus hearing when a  plea o f  not guilty is 

entered. The omnibus hearing shall be scheduled for a tim e when the briefing o f  pretrial 

m otions should be com plete.

The omnibus hearing m ay be cancelled  by the court only upon the stipulation o f 

counsel that there are no m otions which require hearing and that d iscovery  is com plete. 

Counsel shall also provide the information outlined in (SECTIO N ] (f)(2)(D ) o f  th is  ru le . 

T he court m ay set an om nibus hearing in a m isdem eanor case.

(2) D uties o f Trial Court at H earing. A t the om nibus hearing the court

shall:

(A ) ensure that d iscovery under this rule is com plete;

(B) rule on any pending m otions which arc ripe for decision;

(C) schedule any necessary evidentiary hearings; and
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(D ) obtain case m anagem ent in fonnation  from  the panics, 

including the expected length o f  trial, the likelihood o f  trial, and any  anticipated 

scheduling difficulties.

( g j j & ( o n - - T £ S t i m m i i a i J d c i i l i f i c a l i Q i i i ! r o c e d u r e s «

( 1 ) „ A n t h o r i t y . _ U p o n  a p p l i c a t i o n .  Q L t h g . p r o s e c u t i n g _ a t t Q m c y , . t l i c  

c p u r t J ) y . Q r d c r _ m a y _ d i r e c L a D y - p e r s Q i i . t Q _ p a t t i c i p a t c . . i n  o n e . . o r  . m Q E c . o f .  t h e  

p n K £ d u r e s . s p e c i f i e d j i L ( g ) ( 2 ) . . Q L t h i 5 j a i t e j L a f f i d a y i t . Q r . t c s t i m o n y . s h n m p r . o b a b l e  

c a u s e ,  t o  b e l i e v e  t h a t :

( i ) . .  A n  p f f e n s e J i a s - b e e i L c o m n i i l t e d  b y  o n e . o f . s e y . e r a l  p e r s o n s  

c o m  p  r i s  i n  g . a  . n a r  r Q . w _ f Q c a L g r Q i i p . t l i a L i  n i i i i  d e s J h e j m J b j e c  1  . p e r .

( i i )  T h e  e v i d e n c e  s 9 u g l i t . n i a y .  b c . Q f  m a t c r i a L a i d - i p  i d e n t i f y i n g  

^ ■ h o - C Q i n m i t t e d - l l i e - Q f f e n s e i a n d

(iii) The evidence sought cannot practicab ly be ob tained Iro n i

o t h e r - s u u r c e s .

(2) Scope. An o rd e r issued under (e)(1) o f this ru le rm direct the 

person lo do o r subm it to anv and a ll o f the follow ing:

(i) Appear in a line -up ;

( i i )  S p e a k  w o r d s ,  p h r a s e s  nr s e n t e n c e s  r e l e v a n t  t o _ t h e  c a s e i o r  

i d e n t i f i c a t i o n  b y j y i l n e s s e s ;%
( iii) Be f inger p rin ted ;

(iv) Pose fo r photog raphs not invo lv ing reenactment o f a

s c e n e ;

(v) T rv on artic les o f c lo th ing;

( v i )  P e r m i t  t h e  t a k i n g  . o f  s p e c i m e n s  o f  m a t c r i a L i i n d c j L t i i c  

p e r s o n ’ s ,  f i n g e r n a i l s ;

f y i i )  . P e r m i t . t h e  t a k i n g j i L s a n i p i e s - o L b i o o d .  h a i r  a n d  e t h e r  

m a t e r i a l s  o f  t h e  p e r s o n ' s  b o d v _  w h i c h  i n v a l v e - n o - u n r e a s o n a b l c - i n t r u s i o n  

t h e r e o f ;

h i  i i i  P r o v i d e  s p e c i m e n s  o f  t h e . p e r s o n ’ s  h a n d w r i t i n g ;  

( b O . S u b m i L t o  a i c a s o n a b l e  p h y s i c a l  o r  m e d i c a l  i n s p e c t i o n ^
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1  H i t ,  p e r s o n ' s  b o d y .

2 1 2 ) R igh t to .C ounscl. W hen  issuing a tL O id e im n d erJg )fl)j? f. th is ru le .

3  t h e  c o u r t  s h a l l  . a l s o - o r d c r  t h a t . t h c - p e r s o n  b e  r e p r e s e n t e d . b y i c u u i i s e l . Q L - w a i y c  t h e

4  d g h a o . b e _ r e p r . e s e n t c d - b y _ c o m n e L b e f Q r e _ b e i n g  r e q u i r e d  t o  a p p e a r  i n  a  l i n e i n n g m . 1

5  a s p e c i m e n  o f . h a n d w r i t i n g . o r . s p < n i k J h i n i d e n t i n c a t i o i i J ? y - t t i t n e s s c s . t o . a n i } f f e n s e .
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P a g e  1 ,  l i n e  1 0 :  f o l l o w i n g  t h e  w o r d  " e n f o r c e m e n t , "
a d d  " t h e  c o n s t i t u t i o n a l  r i g h t s  o f  c r i m e  v i c t i m s ,  t h e  r i g h t  o f

p r iv a c y  o f  w itn e sse s"

P a g e  2 ,  l i n e  9 :  d e l e t e  " i n t e n d s  t o  u s e "
i n s e r t  " i s  l i k e l y  t o  u s e  a s  e v i d e n c e "

P a g e  4 ,  l i n e s  1 0 - 1 1 :  d e l e t e  " t h e  p r o s e c u t o r  s h a l l  a l s o  m a k e  a v a i l a b l e  f o r  i n s p e c t i o n
a n d  c o p y i n g  a n y  o t h e r  r e p o r t s  o r  w r i t t e n  s t a t e m e n t s  o f  t h e s e  e x p e r t s : "

P a g e  4 ,  l i n e  2 1 :  d e l e t e  " i n t e n d s  t o  u s e "
i n s e r t  " i s  l i k e l y  t o  u s e  a s  e v i d e n c e "

P a g e  6 .  l i n e  1 0 :  b e f o r e  t h e  w o r d  " n o " ,  i n s e r t  " a s  s o o n  a s  k n o w n  a n d "

P a g e  6 ,  l i n e s  1 2 - 1 3 :  d e l e t e  " p e r f o r m i n g  w o r k  i n  c o n n e c t i o n  w i t h  t h e  e a s e "
i n s e r t  " a r e  l i k e l y  t o  b e  c a l l e d  a t  t r i a l "

P a g e  6 ,  l i n e s  1 5 - 1 6 :  d e l e t e  " T h e  d e f e n d a n t  s h a l l  a l s o  m a k e  a v a i l a b l e  f o r  i n s p e c t i o n
a n d  c o p y i n g  a n y  o t h e r  r e p o r t s  o r  w r i t t t e n  s t a t e m e n t s  o f  t h e s e  e x p e r t s . "

P a g e  6 ,  l i n e  2 8 :  d e l e t e  " m a y "
i n s e r t  " i s  l i k e l y  t o "

P a g e  7 ,  l i n e  4 - 5 :  d e l e t e :  " m a y  u s e  a s  e v i d e n c e  o r  f o r  i m p e a c h m e n t "
i n s e r t :  " i s  l i k e l y  t o  u s e  a s  e v i d e n c e "

P a g e  1 3 :  A d d  a  n e w  s u b s e c t i o n .
( h )  A s  u s e d  i n  t h i s  r u l e ,  " s t a t e m e n t "  h a s  t h e  m e a n i n g  g i v e n  i n  A S  1 2 . 4 5 . 0 8 2 .

P a g e  6 ,  l i n e  3  o r  a s  a  n e w  s u b s e c t i o n  a t  t h e  e n d  o f  t h e  b i l l :  A d d

I f  a  d e f e n d a n t  m a k e s  a  p a r t i c u l a r i z e d  s h o w i n g  t h a t  c o n f i d e n t i a l  r e c o r d s  n o t  
i n  t h e  p o s s e s s i o n  o f  t h e  p r o s e c u t i n g  a t t o r n e y  a r e  l i k e l y  t o  c o n t a i n  r e l e v a n t  
i n f o r m a t i o n  t h a t  w o u l d  n e g a t e  g u i l t ,  r e d u c e  t h e  d e f e n d a n t ’ s  p u n i s h m e n t  o r  
e s t a b l i s h  b i a s  o n  t h e  p a r t  o f  a  w i t n e s s ,  t h e  c o u r t  m a y  o r d e r  d i s c l o s u r e  o f  
t h a t  p o r t i o n  o f  t h e  r e c o r d s  o n l y  a f t e r  c o n d u c t i n g  a n  in camera  r e v i e w  o f  t h e  
r e c o r d s  u p o n  p r i o r  n o t i c e  t o  t h e  p e r s o n  w h o  i s  t h e  s u b j e c t  o f  t h e  r e c o r d s  
a n d  t h e  a g e n c y  k e e p i n g  t h e  r e c o r d s .  I f  t h e  c o u r t  d e t e r m i n e s  d u r i n g  i t s  in

P ro p o s e d  A m e n d m e n ts  to S B J D -
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cam era  re v ie w  that su ch  in fo rm a tio n  e x is ts , the  c o u rt sh a ll p ro v id e  b o th  
p a rtie s  w ith  that in fo rm a tio n  and e n te r  an  o rd e r  th a t a h e a rin g  be he ld  
b e fo re  the  in fo rm a tio n  m ay be in tro d u c e d , used  o r  m en tio n ed  d u r in g  an  
o p e n  c o u rt p ro c e e d in g . T h e  h e a rin g  co n d u c te d  by  the c o u rt w ill be  o u ts id e  
the  p re se n c e  o f  the ju r y  in  o rd e r  to  d e te rm in e  w h e th e r  the g ro u n d s  fo r  
a d m iss ib ili ty  o f  the  e v id e n c e  a re  o u tw e ig h e d  by  an u n w a rra n te d  in v a s io n  o f  
p r iv a c y  o f  the su b je c t o f  the  rec o rd s  o r  an  u n w a rra n te d  h a m p e rin g  o f  the  
a b ility  o f  the a g e n c y  to c o lle c t re c o rd s . T h e  h e a rin g  to  d e te rm in e  
a d m iss ib ili ty  sh a ll b e  co n d u c te d  in cam era  i f  th e re  is a  d a n g e r  o f  
u n w a rra n te d  in v as io n  o f  p riv a c y .
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T O : S u p re m e  C o u r t
F R O M : C r im in a l  R u le s  C o m m itte e  (m a jo rity  re p o rt)
R E : C o n s id e ra t io n  o f  th e  D e p a r tm e n t o f  L a w ’s o p t- in /o p t-o u t  r e c ip ro c a l

d isc o v e ry  p ro p o s a l  
P R E P A R E D  B Y : M a rc ia  E . H o lla n d  
D A T E :  D e c e m b e r  1 2 ,1 9 9 4

ERQP.QSAL:
T lie  D e p a n m c n t  o f  L a w  s u b m it te d  a  p ro p o s a l  to  th e  C r im in a l  R u le s  

C o m m i t t e e  r e q u e s t in g  th a t  C r im in a l  R u le  16 ( w h ic h  g o v e r n s  -d is c o v e ry  in  
c r im in a l  p r o s e c u t io n s )  be a m e n d e d  to  p ro v id e  f o r  r e c ip ro c a l  d i s c o v e r y .  T h e  
c u r r e n t  r u le  p la c e s  a n  o b lig a tio n  o n  the  s ta te  to  p ro v id e  p re t r ia l  d is c o v e r y  to  th e  
d e f e n s e ,  b u t  o n ly  in  l im ite d  c ir c u m s ta n c e s  m u s t  th e  d e fe n s e  p r o v id e  p r e t r ia l  
d i s c o v e r y  to  th e  s ta te . T h e  D e p a n m e n t  o f  L a w  re c o g n iz e d  th a t  b e c a u s e  o f  th e  
d e c is io n  in  S c o t t  v . S ta te . 519  P .2 d  7 4 4  (A lask a  1 974 ), w h e re in  th e  s u p re m e  c o u rt  
h e ld  th a t  th e  A la s k a  c o n s ti tu tio n a l  p r iv ile g e  a g a in s t  s e l f - in c r im in a t io n  p r o h ib i ts  
p r o s e c u t o r i a l  d i s c o v e r y  in  c r im in a l  p r o c e e d in g s ,  th e  s ta t e  w o u ld  b e  a b le  
im p le m e n t  a  r e c ip r o c a l  d is c o v e ry  ru le  o n ly  i f  th e  d e fe n d a n t  w a iv e d  h i s /h e r  
p r iv i le g e  a g a in s t  s e lf - in c r im in a tio n  a n d  o p te d  in to  su c h  a  p ro c e d u re .

I f  a  d e f e n d a n t  s o  c h o s e ,  th e n  u n d e r  th e  s ta r e 's  p r o p o s a l  t h e  c u r r e n t  
C r im in a l  R u le  16  w o u ld  g o v e rn  d is c lo s u re  b y  th e  s ta te  to  th e  d e f e n s e  a n d  
p r o p o s e d  a m e n d m e n ts  to  the ru le  w o t 11 g o v e rn  d isc lo s u re  b y  th e  d e fe n d a n t  to  th e  
S ta te . U n d e r  th e  p ro p o se d  a m e n d m e n ts , a d e fe n d a n t w o u ld  th e n  b e  o b l ig a te d  to  
in fo r m  th e  s ta te  o f  a l l  d e fe n s e s  to  b e  u s e d  a t  h e a r in g s  o r  t r ia l ,  to  p r o v id e  th e  
n a m e s  a n d  a d d re s s e s  o f  a ll w i tn e s s e s  w h ic h  th e  d e fe n d a n t  m a y  c a l l  a t  t r i a l  o r  
h e a r i n g s  a s  w e l l  a s  th e ir  w r i t te n  o r  r e c o rd e d  s ta te m e n ts  o r  s u m m a r ie s  c f  
s ta t e m e n ts ,  a n d  p ro v id e  a n y  d o c u m e n ts  an d  ta n g ib le  o b je c ts  w h ic h  th e  d e fe n s e  
m a y  u s e  a t  t r ia l .

I f  a  d e fe n d a n t  c h o s e  n o t  to  w a iv e  h is /h e r  p r iv i le g e , th e n  d i s c o v e r y  w o u ld  
b e  g o v e r n e d  s o le ly  b y  th e  L ittle  J c n c k s  A c t, A .S . 1 2 .4 5 .0 5 0 - .0 8 0 . T h e  s ta te  w o u ld  
a ls o  b e  o b l ig a te d  to  p ro v id e  a n y  e x c u lp a to ry  d i s c o v e r / .  B ra d v  v . M a r / l a n d . 3 7 3  
U .S . S 3 . 1 0  L .3 d . 2 d  2 1 5  (1 9 6 3 ).

S U M M A R Y  O F  D IS C U S S IO N :
T h e  c o m m it te e  d isc u s s e d  th e  v ia b i l i ty  o f  re c o m m e n d in g  a n  c p c - in /o p t-o u t  

r e c ip r o c a l  d is c o v e r y  ru le  as a  p ro p o s e d  ru le  c h a n g e  to  C r im in a l  R u le  16 , b u ;  a  
m a jo r i ty  o f  th e  c o m m itte e  re c o m m e n d e d  a g a in s t d o in g  so .

T h e  c o m m it te e  f ir s t  c o n c lu d e d  th a t  no  in c e n tiv e  e x is te d  f o r  a d e fe n d a n t  to  
c h o o s e  to  o p t  in to  s u c h  a  d is c o v e ry  p ro c e s s  g e n e ra lly . A  m a jo r i ty  o f  c r im in a l



d e fe n s e  a t to r n e y s  c o n ta c te d  b y  c o m m itte e  m e m b e r s  in d ic a te d  th a t  th e y  w o u ld  
p r e f e r  o p e ra t in g  u n d e r  a n  o p t-o u t p ro c e d u re  i f  g iv e n  th e  c h o ic e  b e tw e e n  a n  o p t-  
in  o r  o p t - o u t  p ro c e d u re . L itt le  in c e n tiv e  e x is te d  u n d e r  th e  s ta te ’s p ro p o s a l  f o r  a  
d e f e n d a n t  to  c h o o s e  to w a iv e  h is /h e r  p r iv i le g e  a g a in s t  s e lf - in c r im in a t io n  a n d  o p t  
in to  th e  r e c ip ro c a l  d is c o v e ry  p ro ce ss .

A  d is c u s s io n  o f  th e  p ro b le m s  w h ic h  a r is e  w h e n  the  c r im in a l  ju s t ic e  s y s te m  
o p e r a te s  s o le ly  o r  p r im a r i ly  o n  d is c o v e r y  p r o v id e d  b y  th e  s ta t e  u n d e r  th e  
p r o v i s i o n s  o f  th e  L i t t le  J c n c k s  A c t ,  A  .S . 1 2 .4 5 .0 5 0 - .0 8 0 ,  r e s u l t e d  in  th e  
c o m m it te e  c o n c lu d in g  th a t  th e  o p t- in /o p t-o u t p ro c e d u re  w o u ld  b e  u n w o rk a b le  in  
s ta te  c o u n s  in  A la sk a .

T h e  c o n c e rn s  as to  th e  v ia b i l i ty /e f f ic ie n c y  o f  su c h  a n  o p t - o u t  f ra m e w o rk  
(w h e re  th e  d e fe n d a n t  is  e n ti t le d  o n ly  to  L itt le  J c n c k s  A c t m a te r ia ls ) ,  In c lu d e d  a  
d i s c u s s io n  o f  h o w  th e  c u r r e n t  fe d e ra l  s y s te m  w o rk s .  T h e  c o n c e r n s  w e re  as 
fo l lo w s .

F i r s t ,  m o re  u n re lia b le  resu lts  m a y  o c c u r  a t  t r ia l—i.e .. m o re  in n o c e n t  p e o p le  
m a y  b e  c o n v ic te d  b e c a u s e  o f  the  v a ry in g  a b il i t ie s  o f  an d  r e s o u rc e s  a v a i la b le  to  
d e fe n s e  c o u n s e l  to  in d e p e n d e n tly  in v e s tig a te  th e  c a se  a n d  to  e v a lu a te  th e  d is c o v e ry  
r e c e iv e d  m id - t r ia l .  A  c o ro lla ry  to  th is  re s u l t  is  th a t  tw o  a d d i t io n a l  m a tte r s  a re  
l ik e ly  to  r e s u l t .  T h e  n u m b e r  o f  c la im s  o f  in e f fe c tiv e  a s s is ta n c e  a g a in s t  a tto rn e y s  
w h o  h a v e  c i th e r  le s s  r e s o u rc e s  to p re p a re  f o r  t r ia l  o r  le ss  s k i l l  to  d e a l  v i t h  th e  
t r ia l  b y  s u rp r is e  a p p ro a c h  w il l  in c re ase  a n d  w ill  h a v e  to  be  l i t ig a te d .  /U s o , p o s t-  
c o n v ic t io n  l i t ig a t io n  a b o u t  th e  re lia b ili ty  o f  th e  ju ry 's  v e rd ic t  w il l  in c re a s e  ( e .g „  
c i th e r  t h r o u g h  m o tio n s  f o r  n e w  tr ia l  b a s e d  o n  n e w ly  d is c o v e r e d  e v id e n c e  o r  
b a s e d  o n  o t h e r  c la im s  s u c h  as  v io la tio n s  b y  th e  s ta te  o f  d i s c lo s u r e  o f  B r a d y  
m a te r ia ls ) .

S e c o n d , th e  o p t-o u t  p ro c e d u re  fa ils  to  c o n s id e r  h o w  to  id e n t ify  c o n flic ts  o f  
in te r e s t  in  r e p r e s e n ta t io n  p r io r  to  tria l. T h e  p ro c e d u re  d o e s  n o t  a l lo w  a  d e fe n s e  
a t to r n e y  to  id e n t i f y  c o n f l ic ts  o f  in te re s t  in v o lv in g  d u a l  r e p r e s e n ta t io n  b y  th e  
d e fe n s e  c o u n s e l  ( a n d  h is /h e r  f irm  o r  a g e n c y )  o f  s ta t e ’s t r i a l  w i tn e s s e s  a n d  th e  
d e fe n d a n t  a t  a n  e a r ly  s ta g e  o f  the  p ro c e s s . T h e re fo re , the s y s te m  d o e s  n o r  a llo w  
f o r  c o n f l i c t  c o u n s e l  to  b e  a p p o in te d  w ith o u t  d is ru p tin g  the  s c h e d u le d  p ro c e e d in g s  
a n d  t r ia ls  ( s in c e  th e  f e d e ra l  sy s te m  d o e s  n o t  h a v e  the  h ig h  v o lu m e  c a s e lo a d , 
e s p e c i a l l y  a t  th e  m is d e m e a n o r  le v e l ,  c o n f l i c t  i s s u e s  i n v o lv i n g  p o te n t i a l  
w i tn e s s e s /d e fe n d a n ts  ra re ly  a rise ).

T h i rd ,  m id - tr ia l  d e la y s  w o u ld  b e c o m e  th e  n o r m - th e  d e la y s  n e c e s s i ta te d  b y  
m id - t r ia l  r e s o lu t io n  o f  w h a t  a re  n o w  p r e t r ia l  is s u e s , the  d e la y s  n e c e s s i ta te d  to  
a f f o r d  d e fe n s e  c o u n s e l  a n  a d e q u a te  p e rio d  o f  tim e  to  re v ie w  th e  L i t t le  J e n c x s  A c : 
m a te r ia ls ,  d e la y s  n e c e s s i ta te d  b y  th e  a p p o in tm e n t  o f  c o n f l ic t  c o u n s e l ,  a n d  th e  
d e la y s  n e c e s s i ta te d  to  c o n d u c t a n y  n e c e s s a ry  in v e s t ig a t io n  a n d /o r  te s t in g  o f  a n y  
p h y s ic a l  e v id e n c e  o r  in v e s tig a tio n /re v ie w  o f  th e  te s t in g  p e r f o r m e d  b y  s a t e  e x p e r t
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w itn e s s e s  o r  in d e p e n d e n t  re te s tin g . C r im in a l  d e fe n s e  p r a c t i t io n e r s  in  f e d e r a l  
c o u r t  in d ic a te d  th a t  it  w a s  n o t u n u su a l to  h a v e  w e e k - lo n g  m id - tr ia l  c o n tin u a n c e s  
to  d e a l  w i th  J e n c k s  A c t  m a te r ia ls . T h ese  p ra c t i t io n e r s  a ls o  p o in te d  o u t  th a t  th e re  
a re  v e ry  f e w  f e d e r a l  m is d e m e a n o r  o f fe n s e s  p r o s e c u te d  a n d  th a t  th e  ty p e s  o f  
f e d e ra l  f e lo n y  o f fe n s e s  p ro s e c u te d  a re  m u ch  m o re  l im ite d  in  s c o p e  th a n  th e  ty p e s  
a n d  v a r ie t ie s  o f  s ta te  f e lo n y  o ffe n se s  p ro se c u te d . T h e re fo re ,  i t  is  m u c h  e a s ie r  to  
a n t ic ip a te  th e  n a tu r e  o f  th e  g o v e rn m e n t’s c a s e  a n d  p r e p a r e  fo r  t r ia l  w ith  n o  
p r e t r i a l  d i s c o v e r y  in  f e d e r a l  p ro se c u tio n s  th a n  it w o u ld  b e  to  d o  so  in  s ta te  
p ro s e c u t io n s .

D is c u s s io n  a ls o  fo c u s e d  on m id - tr ia l  c o n t in u a n c e s  to  a l lo w  th e  d e fe n s e  
a d e q u a te  t im e  to  d e a l  w i th  s ta te  e x p e r t  w i t n e s s e s - f o r  e x a m p le ,  a t  th e  
m is d e m e a n o r  le v e l  (e .g ., w ith  D W I in to x im e tc r  te s t in g ) ,  th e  r e s u l t  c o u ld  b e  th a t  a  
tw o  d a y  t r i a l  w o u ld  b e  d e la y e d  m id -tr ia l fo r  a  s u b s ta n t ia l  p e r io d  o f  t im e  to  a llo w  
th e  d e fe n s e  to  in d e p e n d e n tly  te s t  an y  b lo o d  s a m p le s  c o n c e r n in g  w h ic h  a  s ta te ’s 
w i tn e s s  is  te s t i f y in g .  T h is  p ro b le m  is  e x a c e rb a te d  b y  d ie  r e a l i ty  th a t  in  A la s k a  
te s t in g  f a c i l i t ie s  a v a ila b le  to  c r im in a l d e fe n se  a tto rn e y s  o f te n  a re  lo c a te d  o n ly  in  
A n c h o ra g e  o r  o u t  o f  s ta te  (w h ic h  adds le n g th ie r  m id - tr ia l  d e la y ) .

A d d i t io n a l ly ,  r e s o lu t io n  o f  issu e s  c o n c e rn in g  c o n s t i tu t io n a l  a n d  s ta tu to ry  
v io la t io n s  c u r r e n t ly  o c c u rs  p r io r  to  tria l a n d  w ith  n o  d is r u p t io n  to  th e  o rd e r ly  
a d m in is t r a t io n  o f  c r im in a l  ju s t ic e . M o re o v e r , th e  p a r t ie s  n o w  h a v e  th e  o p tio n  o f  
a v o id in g  a  t r ia l  a n d  ta k in g  a n  a p p e a l d ire c tly  to  l i t ig a te  a  r u l in g  o n  a  d is p o s i tiv e  
is s u e  in  th e  c a se . S e e  C o o k s e v  v. .State. 524  P .2 d  1251 (A la s k a  1 9 7 4 ) an d  O v c s o n  
v . A n c h o ra g e . 5 7 4  P .2 d  $ 0 1  (A lask a  1978). I t  w o u ld  l ik e ly  b e c o m e  n e c e s s a ry  to  
r e s o lv e  s u c h  i s s u e s  m id - t r ia l  (a n d  w ith  th e  ju r y  o n  h o ld )  u n d e r  th e  o p t -o u t  
p r o c e d u r e s ,  m a k in g  i t  u n l ik e ly  th a t d is p o s i tiv e  le g a l  is s u e s  c o u ld  b e  a p p e a le d  
w ith o u t  th e  e x p e n s e  o f  a tr ia l.

M o r e o v e r ,  th e r e  is  in c e n t iv e  fo r  th e  D e p a r tm e n t  o f  L a w  :o  ig n o re  th e  
m a n d a to r y  la n g u a g e  c o n c e rn in g  tim in g  o f  d is c o v e ry  fo u n d  in  th e  L i t t le  J e n c k s  
A c :  a n d  to  c o n tin u e  to  p ro v id e  p re tr ia l d is c o v e ry  n o tw i th s ta n d in g  th e  p ro p o s e d  
c h a n g e . C r im in a l  d e fe n s e  a tto rn e y s  w ho  p ra c t ic e  in  f e d e r a l  c o u r t  in d ic a te d  th a t  
th e  a s s i s ta n t  U .S . A t to rn e y s  o f te n  v io la te  th e  l i te ra l  la n g u a g e  o f  th e  J e n c k s  A a  
w h ic h  p r o h ib i t s  th e  g o v e rn m e n t  f ro m  tu rn in g  o v e r  th e  d i s c o v e r a b le  m a te r ia ls  
u n t i l  a f te r  th e  w itn e s s  h a s  te s t if ie d  c n  d ire c t  e x a m in a t io n . T h e  g o v e rn m e n t  w i l l  
f r e q u e n tly  p ro v id e  d i s c o v e r /  p re tr ia l  in  th o se  c a se s  th a :  th e  g o v e rn m e n t  w a n ts  to  
r e s o lv e  s h o r t  o f  triaL

T h e  p r o b a b i l i ty  th a t  th e  s ta te  w o u ld  ig n o re  th e  s a m e  m a n d a to ry  la n g u a g e  
fo u n d  in  th e  A la s k a  L i t t le  J e n c k s  A c t, A .S . 1 2 .4 5 .0 5 0 , a n d  s u p p ly  d is c o v e ry  
p r io r  to  t r i a l  in  th o s e  c a s e s  w h ic h  th e  s ta te  w o u ld  l ik e  to  r e s o lv e  w i th o u t  th e  
n e c e s s i ty  o f  a  tr ia l  is  s tro n g  s ta te w id e  an d  is e s p e c ia l ly  s tro n g  in  A n c h o ra g e  g iv e n  
th e  lo n g s ta n d in g  in s t i tu t io n a l iz e d  p re - in d ic tm e n t  p r o c e d u r e s  e s ta b l is h e d  th e re .
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T h u s ,  th e  c o m m it te e  r e c o g n iz e d  th a t  a  p ro p o se d  ru le  c h a n g e  to  a n  o p t- in /o p t-o u t  
r e c ip ro c a l  p r o c e d u r e  m a y  b e  ig n o re d  in  a 'la r g e  n u m b e r  o f  c r im in a l ’ e a s e s  i f  th e  
p r e - in d ic tm e n t  p ro c e d u re s  a re  to  h a v e  c o n tin u e d  v ia b i l i ty .

S i m i la r ly ,  th e  in c e n t iv e  in  th e  h ig h  v o lu m e  a re a  o f  m is d e m e a n o r s  to  
r e s o lv e  c a s e s  s h o r t  o f  t r ia l  w o u ld  le a d  th e  s ta te  to  ig n o re  th e  p r o h ib i t io n  a g a in s t  
p r e t r i a l  d i s c o v e r y  p r o v id e d  to  th e  d e fe n d a n t  in  m is d e m e a n o r  c a s e s .  A s  to  
m is d e m e a n o r s  g e n e ra lly ,  the  c o m m itte e  d isc u s s e d  th e  a p p lic a t io n  o f  th e  o p t-o u t  
p ro c e d u r e s  to  th e  h ig h  v o lu m e  m is d e m e a n o r  c a s e lo a d  in  s ta te  c o u r ts  a n d  c a m e  to  
th e  c o n c lu s i o n  th a t  in  th is  a re a  th e  o p t-o u t  p r o c e d u r e  w o u ld  b e  c lo s e  to  
u n w o r k a b le .  T h e  c o m m itte e  d is c u s s e d  b u t re je c te d  a  r e c ip ro c a l  d is c o v e r y  ru le  
w h ic h  t r e a te d  m is d e m e a n o r  c a s e s  d i f f e re n t ly  th a n  f e lo n y  c a s e s  o r  e x c lu d e d  
m is d e m e a n o r s  f ro m  th e  p ro p o s e d  c iian g cs .

T h e  c o m m it te e  d i s c u s s e d  a t  le n g th  th e  b r o a d e r  im p a c t  o f  th e  o p t -o u t  
p r o c e d u r e  o n  th e  s m o o th  f u n c t io n in g  c f  a  c r u  i n a l  j u s t i c e  s y s te m .  T h e  
c o m m it te e  c o n c lu d e d  th a t  th e  p ro c e d u re  w o u ld  h a v e  a  s ig n i f ic a n t  a d v e rs e  e f fe c t  
o n  th e  c o u n  s y s te m .

F ir s t ,  th e  c o m m itte e  d is c u s s e d  the  ro le  w h ic h  p r e t r ia l  d is c o v e r y  p la y s  in 
c l ie n t  c o n t r o l  c o n c e rn in g  a  d e fe n d a n t’s d e c is io n  to  g o  to  t r ia l  o r  n o t .  W ith o u t  th e  
a b il i ty  to  k n o w  w h a t  th e  e v id e n c e  a g a in s t the d e fe n d a n t  is, th e  d e fe n d a n t  la c k s  the  
p e r s p e c t iv e  to  m a k e  a n  in fo rm e d  d e c is io n  to  e i t h e r  g o  to  t r i a l  o r  n o t  an d  th e  
d e f e n s e  a t t o r n e y  l a c k s  th e  e v id e n c e  to  b a c k  u p  a n  e x p la n a t io n  to  a  c l ie n t  
c o n c e r n in g  th e  c l ie n t ’s c h a n c e s  f o r  a n  a c q u itta l a t h i a l  (e .g ., a  D W I  c l ie n t  m a y  b e  
f a r  m o re  in c l in e d  to  p le a d  to  th e  c h a rg e  i f  h e /s h e  h a s  h a d  th e  o p p o r tu n i ty  to  
r e v ie w  th e  v id e o - ta p e  a t  th e  p o l ic e  s ta t io n  w h ic h  m a k e s  i t  v e ry  c le a r  j u s t  n o w  
in to x ic a te d  th e  c l ie n t  w a s ,  w h e re  o th e rw ise  the c l ie n t’s m e m o ry  is  o f  o n ly  h a v in g  
th re e  b e e r s  a n d  o f  b e in g  f i r e ) .

A d d i t io n a l ly ,  b y  a l lo w in g  the  d e fe n d a n t a n d  d e fe n s e  c o u n s e l  to  re v ie w  th e  
s ta te ’s  e v id e n c e ,  th e  d e fe n s e  a tto rn e y  is  ab le  to  u se  th e  d is c o v e ry  p r o c e s s  as  a to o l 
to  n e g o t i a te  r e s o lu t io n s  to  c a s e s  w ith  th e  s ta te  w i th o u t  th e  n e c e s s i ty  o f  t r ia l . 
T h u s , b y  ta k in g  a w a y  th is  to o l, the  c r im in a l ju s t ic e  s y s te m  s u f f e r s  b e c a u s e  m o re  
c a s e s  w h i c h  c o u ld  b e  r e s o lv e d  p re t r ia l  w o u ld  th e r e fo r e  g o  to  t r i a l .  T h e  c o u r t  
s y s te m  w o u ld  be  re q u ire d  to  a c c o m o d a te  m ore  ju r y  tr ia ls .

S e c o n d ,  th e  m id - tr ia l  d e la y s  to  d e a l w ith  is su e s  n e w  d e a l t  w i th  p r io r  to  tr ia l  
m a y  r e s u l t  in  m o re  c o n tin u a n c e s  w h ic h  lea d  to  m is tr ia ls  a n d  p o te n t ia l ly  re su lt in  
c r im in a l  c h a rg e s  b e in g  d is m is s e d  i f  it  b e c o m e s  d i f f ic u l t  to  k e e p  a  j u r y  a s se m b le d  
w h e n  th e  t r i a l  h a s  b e e n  r e c e s s e d  fo r  a  m o n th  (c ,g ., to  a llo w  f o r  t e s t in g  o f  p h y s ic a l  
e v id e n c e ) .  O n e  ju d g e  in d ic a te d  th a t in  the  ju d g e ’s e x p e r ie n c e ,  it  is  v e ry  d if f ic u l t  
to  b e  a b le  to  h o ld  o n  to  a  j u r y  w h e n  a m id - tr ia l  d e la y  o f  s ix  w e e k s  o r  m o re  
o c c u rs .  G iv e n  th e  p re s e n c e  o f  the  d o u b le  je o p a rd y  c la u s e  ( n o t  a t  is s u e  in  c iv i l  
c a s e s ) ,  t h e  o u ro o m e  m a y  b e  th a t  th e  o p t-o u t  p r o v is io n s  w o u ld  r e s u l t  in  th e
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e v e n tu a l  d i s m is s a l  o f  e a se s  w h ic h  m o s t  l ik e ly  w o u ld  h a v e  r e s u l te d  in  c r im in a l 
c o n v ic t io n s  u n d e r  th e  c u rre n t sy s te m .

T h i r d ,  th e  im p a c t o n  ju r y  se rv ic e  is a d v e rs e  in  a  s y s te m  w h e r e  j u r o r s  a re  
n o t  a b le  to  b e  a d v is e d  a t  th e  b e g in n in g  o f  th e  tr ia l  a b o u t  the  l ik e ly  le n g th  o f  ju ry  
s e r v ic e  a n d  w h e r e  ju ry  s e rv ic e  m a y  r e q u ir e  th a t  ju r o r s  s e r / e  in  a  p ie c e m e a l  
f a s h io n .  S im i la r ly ,  w itn e s s e s  f o r  th e  s ta te , in c lu d in g  v ic t im s  o f  c r im e s ,  a n d  
w i tn e s s e s  f o r  th e  d e fe n se  m a y  f in d  th a t  th e y  a m  b e in g  r e q u ir e d  to  r e m a in  u n d e r  
s u b p o e n a  f o r  e x te n d e d  p e r io d s  o f  rim e  b e c a u se  o f  th e  u n c e r ta in ty  o f  th e  m a n n e r  
in  w h ic h  th e  t r i a l  w ill p ro c e e d .

F o u r th ,  th e re  w ill  b e  l i t t le  in c e n tiv e  f o r  a  d e fe n d a n t  w h o  is  in  c u s to d y  to  
w a iv e  t im e  f o r  a  p re lim in a ry  h e a rin g ; th e  h e a r in g  w ill  b e c o m e  a  d is c o v e ry  to o l  as 
i t  w a s  p r io r  to  th e  a d o p tio n  o f  c u rre n t C r im in a l R u le  16. T h u s , th e  p r o s e c u to r  is 
f a c e d  w i th  th e  c h o ic e  b e tw e e n  p re se n tin g  a c a s e  to  a  g ra n d  ju ry  w ith in  te n  d a y s  o f  
th e  d e f e n d a n t ’s in i t ia l  a p p e a r a n c e  in  c o u r t  o r  m a k in g  a r r a n g e m e n ts  f o r  a 
p r c l im m a r y  h e a r in g  w ith in  th o se  ten  d ay s .

D e p e n d in g  on  th e  v o lu m e  o f  f e lo n y  c a se s  in  a p a r t ic u la r  j u r i s d ic t i o n  a n d  
o n  how f r e q u e n t ly  th e  g ra n d  ju r y  is c o n v e n e d  to  c o n s id e r  c a s e s ,  th e  p o s s ib le  
r e s u l ts  i n c lu d e  s lo p p y  g ra n d  ju ry  p re s e n tm e n ts  a n d  an  in c re a s e  in  t im e ,  m o n e y , 
j u d i c i a l  r e s o u r c e s ,  a n d  p r o f e s s io n a l  s k i l l s  a t  th e  p r e l i m i n a r y  h e a r i n g .  
A d d i t io n a l ly ,  in  so m e  ju d ic ia l  d is tr ic ts , B u s h  p re l im in a ry  h e a r in g s  a re  s e t  fo r  th e  
t r ia l  s i t e  o f  m is d e m e a n o r  t r i a ls ,  ra th e r  th a n  th e  tr ia l  s ite  f o r  f e lo n ie s ,  a n d  w il l  
recM ire  p a r t i e s ,  d e fe n d a n t a n d  w itn e sse s  to  tra v e l  to  th e  p r e l im in a r y  h e a r in g  s ite  
ir. th e  B u s h .

M o r e o v e r ,  b e c a u se  o f  th e  la c k  o f  a n y  p re tr ia l  d is c o v e ry , d e fe n d a n ts  c o u ld  
c h o o s e  to  u t i l i z e  th e  sa m e  to o ls  u se d  in  th e  fe d e ra l  sy s te m  - a n  in c re a s e  b  p re tr ia l  
m o tio n  p r a c t ic e  c f  id e n tify  th e  n a m e s  o f  th e  w itn e s s e s  a g a in s t  th e  d e f e n d a n t  a n d  
th e  n a r n r e  o f  th e i r  te s t im o n y  (w h e re  th e  in fo rm a t io n  o b ta in e d  a t  e v id e n t ia r y  
h e a r in g s  s u b s t i tu te s  fo r  p r e t r ia l  d is c o v e ry ) . T h u s , th e  s y s te m  is  b u r d e n e d  b y  
a d d it io n a l  p ro c e e d in g s  w h ic h  a re  c u rre n tly  n o t  b e in g  h e ld .

C O N C L U S IO N :
T h e  o p t - i n /o p t ‘O ut r e c ip r o c a l  d is c o v e r y  p r o c e d u r e s  c o u l d  r e s u l t  in  

d i s r u p t iv e  p r e t r ia l  a n d  t r ia l  p ra c t ic e  a n d  in  b u rd e n in g  th e  s y s te m  w i th  m o re  
t r i a l s ,  m o r e  p r e l im in a r y  h e a r in g s  a n d  m o re  p r e t r ia l  e v id e n t i a r y  h e a r in g s .  
A c c o r d in g  to  th e  A B A  S ta n d a r d s  f o r  C r im in a l  J u s t ic e  D i s c o v e r y ,  p r e t r ia l  
d i s c o v e r y  p r o c e d u r e s  a re  b l e n d e d  to  p ro m o te  th e  o rd e r ly  f u n c t io n in g  o f  a n y  
c r im in a l  j u s t i c e  sy s te m . A m o n g  the  o b je c tiv e s  o f  p re t r ia l  d is c o v e r y  p r o c e d u re s  
id e n t if ie d  b y  th e  A B A  a re  to  p ro v id e  th e  d e fe n d a n t w ith  s u ff ic ie n t  in fo r m a t io n  to  
m a k e  a n  in f o r m e d  p le a ; to  r e d u c e  in te r ru p tio n s  a n d  c o m p l ic a t io n s  d u r in g  tr ia l
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a n d  a v o id  u n n e c e s s a ry  a n d  re p e titio u s  t r ia ls  b y  id e n tify in g  a n d  re s o lv in g  p r i c  to 
t r i a l  a n y  p r o c e d u r a l ,  c o l la te r a l  o r  c o n s t i tu t io n a l  is s u e s ;  to  e f f e c t  e c c u o iU ic s  in  
t im e ,  m o n e y ,  j u d ic ia l  r e s o u rc e s ,  a n d  p r o f e s s io n a l  s k i l l s  b y  m in im iz in g  th e  
n u m b e r  o f  s e p a r a te  h e a r in g s ;  a n d  to  m in im iz e  th e  b u r d e n  o f  v ic t im s  a n d  
w i tn e s s e s .  T h e s e  g o a ls  w o u ld  n o t  b e  fu r th e re d  b y  th e  a d o p tio n  o f  th e  p r o p o s e d  
o p c - in /o p c -o u t  r e c ip ro c a l  d isc o v e ry  ru le .

A  m a jo r i ty  o f  th e  c o m m itte e  v o te d  a g a in s t  a d o p tio n  o f  th e  p r o p o s e d  o p t -  

in /o p t - o u t  r e c ip ro c a l  d is c o v e ry  ru le .
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D e p a r tm e n t  o f  L aw  
Crim inal Division

S ta te  o f  A la s k a

Dati: December 8, 1994

Filt No:

Trlrpbont: 259-6250

Subject: Minority Report on Amend­
ing Criminal Rule 15

Alaska's Criminal Rule 16 governing diaccvery wag adopted 
in the m i d - 7 0’3. It wag modeled after the American Bar Associa­
tions Standards which favored broad disclosure by the government to 
the defendant, but only limited disclosure from the defendant to 
the government. The new proposed ABA Standards embrace a more 
balanced discovery procedure commonly referred to as "Reciprocal 
Discovery." The federal courts and various state courts aro 
currently operating under reciprocal discovery provisions.

Alaska's current rule is not working. The government 
(the State of Alaska and various municipalities) gets sandbagged on 
a regular bat .s. The defendant who knows all of the cards in the 
prosecutor's hand can call witnesses whose names the prosecutor hac 
not h eard until the witnesses are called to the stand. Trial 
judges m a y  grant a continuance to allow che state the opportunity 
to obtain information which could be .used for meaningful cross- 
examination. Most cf Che time these continuances aro too short to 
do more than run a criminal records check. Although Criminal Rule 
16(d)(4) requires the defenaanc give advance notice to the 
government cf the defendant's intent to call an expert, many 
defense attorneys claim, they did net form the "intent" to call the 
expert until the night before or che morning the expert is called 
to the stand. Tho r.cnocutor again generally does not get a
continuance of sufficient length to prepare a meaningful cross- 
examination . This is particularly true in the bush whore the 
prosecucor'a otaff ia small.

Many states have mandator/ reciprocal discover/ previ­
sions. Such provisions are desirable because neither side ia 
ambushed at trial. Such a provision cannot be adopted in Alaska, 
however, without overruling Scott v. S t a t e . 519 P.2d 774 (Alaska 
1974). Tho Alaska supreme court in Scott considered the ccnocitu- 
tionality of a trial court order requiring the defendant to provide 
discover/ m a c o n a l o  not currently listed in Criminal Rule 16(c).

M E M O R A N D U M

To: ChriSu-r.fi Johnson
Court Rules Attorney

e /1xthia M. KoraV/from: Cynt
Asst. Att orney General 
C S ? A  - Ar.chcrage



Minoricv Retort - 2
12/9/94*

The court held that the Alaska constitutional privilege against 
aalf-incrimination prohibits extensive prosecutorial discover/ in 
criminal proceedings.

The proposed "Cpt-in" version cf reciprocal discovery 
complies with Scott. Tndar this proposal, a defendant would have 
the option of participating in the broad discovery currently 
allowed by Criminal Rule IS. If the defendant elected to partici­
pate in the Rule IS discover/ process, the defendant would file a 
notice of intent to participate in discovery, which would be deemed 
a waiver of his constitutional privileges against self-incrimina­
tion to tha extent ha would u required to produce to the state 
noticea of defenses, names and addresses or witnesses, .statements 
of witnesses, and reports of experts. Discover/ In a case in which 
the defendant elects not to participate will be governed by AS 
12.4S.050-.C80 'Alaska's Little Jencks Act).

A minority of tha members cf the Criminal Rules Committee 
believe that tho "Cpt-in'* proposal is workable in Alaska and will 
r.oc result in a significant increase in the number of trials. A 
similar provision ia working ir. the federal courts and tha number 
of trials vo. pleas is net unmanageable. Mcroover, the number of 
trials might actually decrease because defendants' chances of 
winning at trial by ambush are removed.

The proposal will r.ot rciult in mere collateral attacks 
cn convictions and more allegations of ineffective assistance of 
counsel. A large percentage of convicted defendants already file 
applications for poit-conviction relief under the current rule. 
Seme even inform the court they want to allege ineffective 
assistance cf trial counsel before sentence is pronounced. This is 
due to the fact indigent defendants are automatically entitled to 
court-appointed counsel. A change in Criminal Rule 16 may change 
the specific complaints about a trial attorney's performance, but 
it will r.oc have any impact on the number of pose-conviction relief 
applications filed.

Lengthy mid-trial continuances will not bocome the norm. 
They do net occur in federal court, and they do r.ot occur now in 
the Alaska courts when the state finds out about a witness cr 
export as the defense counsel calls ths person to the stand.

The public is demanding a fair trial for both tho accused 
ar.d the government. Reciprocal discovery allows for the exchance 
of information and will result in trials with more reliable results
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-- i.e. the guilty will r.ot go free because the accused sandbagged 
the prosecution. Given tha constraints imposed by the Scott 
decision, a reciprocal discovery provision in Alaska must contain
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M E M O R A N D U M

TO: Senator Robin Taylor

PROM: John Salemt

RE: SD10 (C’ritn. Diocovory)

DATE: 2-H-95

wii»iwccsss33®,n«N»,*,*,fm~rssnnc'*-,r*,*r,r1,,MMMrt *“ ** — «—•
During the 2-6-95 Sonnto Judiciary hearing ro: the above bill, 
you ashed that send you, in written form, the suggestions I made 
during my testimony. Here gonn:

T introduction
The current proposal oubntitutes "opt in/opt out" for the present 
system whore an accused person receives full discovery from the 
prosecution. Tho present system works well in that it 
facilitates oarly resolutions of cases, reduces the number of 
cases which must bo presented to a grand jury and minimizes pre­
trial and trial litigation.

The original "fix" would havo been an adoption of the Federal 
Rule, which permits the government to "hide the ball" from the 
defense. Through discussions with prosecution, it appears tho 
legislators who aro considering this bill in committee recognized 
this profound change was ill-concc4vod.

Tha current proposal io supported aa a way oi' minimizing surprise 
at trial. I believe we can reduce/eliminate the "surprise" 
element without fundamentally changing the way we engage in 
criminal litigation. I think it is desirable to maintain our 
present full and fair discovery rule, with the following changes:

1) Defonsa Expert Witnconec-

I suggest wo amend Rule 1G along these linen:

(c)Discloourc to the prosecuting attorney.. .

(4)Notice of Use of Expert Witnesses.
Unless a different date ic*’!jct by the court, no lrter 

than 30 days before trial, the defendant shall provide notice to 
tho prouocutor of Ll.c names and addresses of ar.y expert 
witness(os) who the defendant intends to call nn n witncsn at 
trial. Additionally, defendant is required, at that time, tc? 
provide the prosecution with any report which wan prepared in 
conjunction wilh the case by said expert(e). If no report has 
boon prepared, defendant must prepare and provide prosecution
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with a concinc nummary of the proposed trial testimony of said 
export (n) . "

This eliminates tha biggoat issue regarding prosecution claims of 
"trial b y  ambush".

2) Notice of Dofenoeo-

Whilc 1 haven't had time to draft language, I propose that the 
dofenao be required to give notice, pre-trial (30 days in advance 
in felony cases) of affirmative nnd statutory defenses, including 
alibi. Tliifl would include, celf-dcfensc, necessity, mistake, 
coercion, defense of property, entrapment, etc. n'ce generally,
A3 11.U1.300 at soq.
3) Names and other info, re alibi witnesses-

Agnin I propose no specific language (duo to time constraints 
only) . I suggest that "alibi witnesses" be noticed up by name 
nnd nddreon/ph. numbor.

conclusion rc

Reciprocal Discovery nn nn opt in/out process isn't going to work 
well in a jurisdiction with a long history of a pica bargaining 
ban and stiff mandatory sentencing, especially since the 
defendant v/il’ have to give up a constitutional right (waive 5th 
Amendment) in jrdar to opt in. There in no need to make this 
change if tho nbove suggestions are ndoptori. Reciprocal 
discovery will only increase the gamesmanship of criminal 
litigation, and will result in more trials nnd fewer early 
dispositions of cases. Cases will linger on court calendars 
longer, creating problems tor judges and lawyors alike.
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DIVISION OF LEGAL SERVICES

>1 E M Q R A N  l ) U M F eb ru ary 6, 1995

S U B JE C T : Criminal Rule 16 and CSSB I0( ), "F" version
(W ork O rder No 9-LSO I38\F)

T O : Senator Robin Taylor
Attn Laura

F R O M :  G erald P L u c k h a u p t^ & ^ i
Legislative Counsel

You have asked for a com parison o f  current Criminal Rule 16 anu the rule as it is amended 
in CSSB 10( ), "F" version CSSB 10( ) has been drafted in the "am ended to  read" form at 
so that the current language o f  Criminal Rule 10, if  it is being retained, is in regular type, and 
if it is being deleted it is bracketed and capitalized All new  language is underlined and bold 
Ib is  com parison will refer to  each subsection o f  Criminal Rule 16 as it is am ended in 

C SSB  I0( )

Subsection (a) retains the current language o f  Criminal Rub 16(a) w ithout change and adds 
to  it various paragraphs and subparagraphs The additioi s clarify w hat discovery must be 
provided by each side in every criminal case Subparagraph (a)( I Hi) lists the discovery that 
m ust be m ade by the prosecution to  the accused (aa) - is the discovery o f  exculpatory 
materials, so called Brady materials, disclosure o f  which is currently provided for in Criminal 
Rule l6(bX3). (bb) * is the disclosure o f  grand jury  materials, disclosure o f  which is required 
under Criminal Rule 6(m), Criminal Rule 16 currently does not refer to  this disclosure, (cc) - 
is disclosure o f  witness statem ents by the prosecution required under Alaska's version o f  the 
Jcnck's Act. Criminal Rule 16 currently docs not refer to  these m aterials, (dd ) - is disclosure 
o f  books, papers, etc , that the state is goipp to use which w ere obtained from  or belong to  
the accused. Criminal Rule 16 currently requires the state to  disclose these m aterials under 
subparag raph  (b )(I)(v ) Subparagraph (a)( l)(ii) lists the discovery that the defense must 
make to  the prosecution in every crinvnal case (aa) - is d isclosure o f  defenses the defendant 
may rely upon at trial. Criminal Rule 16 currently doc s n o t rcquircjhc^dcfcndant to  jjive  the 
s ta te  no tice  o f  these defenses, (bb) - is disclosure o f  an insanity o r  diminished capacity 
defense, C nm inal Rule 16 currently requires disclosure o f  insanity defenses in paragraph
(c)(5), (cc) • is a requirem ent that the defendant participate in nont^Mimonial identification 
p ro ced u res  under subscction(g) o f  the CS( ), Criminal Rule 16 currently  requires the
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defendant to  participate in these procedures under paragraphs (c)( I ) - (3); (dd) - is disclosure 
o f  s ta tem en ts o f  defense w itnesses to the same extent as the state is required to  provide 
disclosure under Alaska's version o f  the Jcnck's Act under (a)( I )(cc) above, Criminal Rule 16 
curren tly  does not require this disclosure: (ec) - is a requirem ent that defense counsel turn 
over to  the prosecution any physical evidence. C riminal Rule 16 currently does not contain 
this requirem ent althouuh  the rcxnnrcm cnLor^om cthinu similar to  it is probably required 
uM Q L eourt decisions Paragraph (a)(2) provides a waiver procedure for the defendant to 
obtain discovery from the state that is in addition to  that provided in Paragraph (a)( 1) If  the 
defendant agrees to  this additional discovery the defendant will receive the disclosures 
provided for in subsection (b) but will have to provide the state with the disclosure provided 
for in subsection <c) This provision and this procedure does not exist in current Criminal 
Rule-1/)

Subsection (l>) details the additional discovery the state must provide to  the defendant if  the 
defendant opts for the additional discovery under paragraph (a)(2) Subparagraphs (b)( 1 )(i) -
(iii) and (iv) are unchanged in language from current Criminal Rule 16 but the current rule 
requires their disclosure to  the defendant in every case not just when the defendant op ts  to 
participate in the additional discovery under the CS( ) Subparagraph (iv) relates to 
disclosure o f  expert w itnesses by the state to  the defense, this language is changed from the 
current provision relating to expci t witnesses so that the CS( ) requires disclosure o f  not just 
expert w itness statem ents and rcpo jls (as under the current rule) hut also ;hcir nam es, 
addresses, and a w n ttcn  repocL by^aclucxpcrt th a i.d isd n ses th e  tests lhcy-havc-conducted 
and lhei£jconc lu u o n s„  Subparagraph (v) requires the disclosure o f  books, papers, etc ., that 
the p ro secu tion  will use and which were not obtained from or belong to  the defendant, 
current Criminal Rule 16 does not have this disclosure requirem ent Paragraph (b)(2) - (7) 
arc unchanged from  current Criminal Rule 16 other than disclosure is now  contingent upon 
the defendant’s agreeing to  participate in additional discovery

S u b se c tio n  (c) details the additional discovery that the defendant must m ake to  the 
prosecu tion  if the defendant chooses to  participate in the additional discovery process 
outlined in (a)(2) o f  the CS( ) Paragraph (c)( 1) relates to disclosure o f  expert w itnesses the 
defense  has perform ing w ork in connection with the case and m irrors the requirem ents o f  
prosecution expert witnesses discussed in reference to  subparagraph (l>)( 1 )(iv) above Under 
cu rren t Criminal Rule 16 defense disclosure o f  expert w itness statem ents and reports was 
m andatory in all criminal eases but under the CS ( ) would be conditioned on the defendant's 
decision to  participate in additional disclosure Paragraph (c)(2) provides that defense 
counsel work product is not discoverable and m inors the protection provided for prosecution 
w ork product C urren t Criminal Rule 16 while providing protection for prosecution w ork 
p roduct in current paragraph (b)(8) docs not mention defense w ork product Paragraph 
CPU) requires the defense to make other disclosures concerning their w itnesses and evidence 
»hat m in o r additional disclosure requirem ents o f  the prosecution in (b)(1) o f  the C S( ) 
Current Criminal Rule 16 does not contain a  requirement for these disclosures by the defense
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S u b se c tio n  (d ) is for the most part unchanged from  current Criminal Rule 16. The only 
m aterial change is in regard to  the materials that m ust remain in the defense counsel's sole 
possession  under (d)(3). Current Criminal Rule 16 provides a list o f  the item s that must 
rem ain in the possession o f  the attorney and the C S( ) eliminates the list.

S u b sec tio n s  (e) a n d  ( 0  are essentially unchanged irom  current Criminal Rule 16

Subsection  (g) is merely the provisions o f  current Criminal Rule 16(c)( 1) - (3) that have been 
m oved and renum bered without any material change.

G P L  pi glc 
95-028 pirn
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S E N A T O R  L O R E N  L E M A N  Northwest Anchorage
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S P O N S O R  S T A T E M E N T  

S E N A T E  B I L L  1 0

" A n  A c t r e v i s in g  R u le  16. A la s k a  R u le s  o f  C r im in a l  P r o c e d u r e ,  r e l a t in g  to  
d e p o s i t io n s ,  to  a d o p t  th e  c o m p a r a b le  f e d e ra l  ru le ."

* * * * * * * * * * * * * * * * * * * * *

A la s k a 's  R u le  16. a s  w e l l  a s  F e d e ra l  R u le  16 c o n c e r n  " d is c o v e r y "  -- th e  
ru le s  u n d e r  w h ic h  e v id e n c e  is s h a r e d  b y  th e  p r o s e c u t io n  a n d  th e  d e f e n s e  in  a 
c r im in a l  c a s e .

U n l ik e  d ie  F e d e r a l  R u le  16. w h ic h  is  u s e d  in  a ll  5 0  s ta te s  a n d  a p p l i e s  to  
A la s k a n s  w h o  a re  p r o s e c u te d  in  a f e d e ra l  c a s e .  A la s k a  R u le  16 w a s  w r i t t e n  
b y  a n d  h e a v i ly  b ia s e d  in  f a v o r  o f  th e  c r im in a l  d e f e n s e  b a r. A la s k a  R u le  16 
p r o v id e s  f o r  o n e - w a y  d i s c o v e r y  in  w h ic h  th e  p r o s e c u t io n  m u s t  v i r t u a l ly  
o p e n  it f i le s  to  th e  d e fe n s e .  In  p r a c t ic e ,  v i r tu a l ly  n o n e  o f  th e  e v id e n c e  in  th e  
d e f e n s e 's  p o s s e s s io n  is  p r o v id e d  to  th e  p r o s e c u t io n  u n t i l  th e y  a re  s u r p r i s e d  a t 
t r i a l .

S e n a t e  B ill  1 0  s t r i k e s  th e  c u r r e n t  v e r s io n  o f  th e  A la s k a  R u le  16  a n d  
s u b s t i tu t e s  F e d e r a l  R u le  16, w h ic h  is  a l r e a d y  in  u s e  in  c r i m in a l  t r i a l s  in  
A la s k a 's  f e d e r a l  c o u r t s  a n d  h a s  b e e n  c o n s t i tu t io n a l ly  te s te d  a ll  th e  w a y  u p  th e  
U n i te d  S ta te s  S u p r e m e  C o u r t .

SPONSOR STATEMENT



L E G I S L A T I V E  A F F A I R S  A G E N C Y  
S T A T E  O F  A L A S K A

(907) 465-3867 or 465-2-150
FAX (907) 465-2029 I JO Seward Street, Suite 409
Mail Slop 3101 Juneau. Alaska 99801-2105

DIVISION OF LEGAL SERVICES

January 23, 1995

S U B JE C T : Sectional Summary o f  SB 10

T O : Senator Loren Leman
Attn: M ary

F R O M : Gerald P. L uckhaup t< ^ |^
Legislative Counsel

You have requested a sectional summary o f  the above-dcscnbed bill. As  a preliminary m atter, 
please no te  that a sectional summary o f  a bill should not be considered an authoritative 
interpretation o f  the bill - the bill itself is the best statement o f  its contents.

S e c t i o n  1 o f  t h e  b i l l  repeals the current version o f  .Alaska Rule o f  Criminal Procedure 16, 
dealing with discovery in criminal cases, and adopts in its place, as the Alaska rule. Federal 
Rule o f  Criminal Procedure 16.

GPL.pl
95-OIO.plm

SECTIONAL ANALYSIS



Rule 15 ALASKA RU LES OF COURT
\(d) Use. At the trial or upon any hearing, a part 

o r \ l l  o f a deposition, so far as otherwise admissible 
undVr die rules o f evidence, may be used by stipula­
tion V  die parties or if the wiuiess is unavailable, as 
defined in section (e ) o f diis rule, or if the witness 
gives V.-.timony at die trial or hearing inconsistent 
with tqe witness' deposition. If only a part o f a 
deposition is offered in evidence by a party, an 
advene \a rty  may require the offering o f all o f it 
which is \elevant to the part offered and any pany 
may offerVther pans.

(c) Unavailability. A witness is “ unavailable" 
when the witness is:

(1 ) Excmmcd by ruling o f the judge on die 
ground o f pmXlt-ge from testifying concerning the 
subject matter o f the witness’ statement: or

(2 ) Pcrsistcr.V in refusing to testify despite an 
order o f the ju d g l to do so; or

(3 ) Unable to q : present or testify at the hearing 
because o f death o ry icn  existing physical or mental 
illness or infirmity:

(4) Absent fromXhe hearing and beyond the 
jurisdiction o f die court to compel appearance and 
the proponent o f the witness' statement has exercised 
reasonable diligence bu\has been unable to procure 
:he witness’ attendance.

( f) Objections to Ac 
receiving in evidence a de 
may be made as provided

lisslbillty. Objections to 
losition or part thereof, 
civil actions.

Cg) Deposition by Agreement Not Precluded.
Nothing in this rule shall preclude the taking o f a 
deposition, orally or upon wnuen Questions, or the 
use o f a deposition, by agreement o f the parties with 
the consent o f die coun.

(h) Joint Defendants. Whcrc^crsons arc jointly 
tried, the court fc good cause shdWn may refuse to 
permit the use at the trial o f a deposition taken at the 
instance o f  a defendant over die objection o f any 
other defendant.
(Adopted by SCO *1 October 4. 195^\ amended by 
SCO 157 effective February 15. I973 :t >v SCO 639 
effective May 30. 1985: amended bV SCO 157 
effec:ive February 15. 1973: and by <6CO 1153 
effective July 15. 1994)

Annotation!

Cases

Denial of motion to uke depositions of wiinesses M o  had 
testified before the grand jury w *t no error wtiere .prelJants 
had not made a snowing sufficient under dm r  le. M t i \ i ! l  ». 
State. Op. No. 392.  423 ?2d 6 %  (Alaska 1967).

Where the direct penally for conviction of an offense i 
■e incarceration, loss of a valuable license, or a fine hea\ 

mouth U> indicate cnminaliiy. such offense u a *scno 
crime * within the public defender statute. A defendant who i l 
cnarted with sny tuch misdemeanor and who cannot afford to \

hire his own^awyer u eligible for representation by a 
defender. Alexander v. City of Anchorage. Op. No. 738 
P2d 910 (Alas\a 1971). &

%
Expansion o l discovery beyond provisions contained « 

court roles is moll appropriately done though amendment < 
existing roles afteV thorough study. Buchanan v. Slate <v 
No. 1316. 561 P2d\997 (Alaska 1977). C

Where statrmenwrf juvenile codefendants were ukr 
juvenile proccedingsAbui juveniles tesnfird at in> j 
itaiemenis were not introduced. no violation of the ngi« *  
notice of a deposition Arcuned. Linden v. State, Op. K* 
1905. 598 P2d 960 (AlatVp 1979).

The admission of a w n A ts ' pretrial videotaped deposit** 
at tnal was reversible error Ahere the sute failed lo tu tc t*^ 
the witness despite advance knowledge of her plan to be a* 
of Ihe ttate during the tnal. S w re j v. Seattle, Op. No. 2252. 
625 P2d 820 (Ala ka 1981).

Tnal court did not err in den>Vig defense motion lo adnu 
video depotiiion of expert w n ne i\ wherr defendant failed •n 
demonsiraie either that the imeis \ t s  beyond the jumdic!** 
of Ihe coutt or that due diligence wAj-aerated in Jllcmpsut 
to secure her appearance. Dunbar v.ljta ie . Op. No. 347. 577 
f»2d 1275 (Alaska App. 1984).

In sexual abuse case. Inal court did rfct abuse its discretion 
in refuting lo allow defendant to depot\ his sons, who Hal 
given statements to ihe police and testified before the grand 
jury, but did not wish to be interviewed Vurther, where « 
appeal the defense fid not argue surpnse at t\e children's tnal 
testimony bul instead argued, without furthV amplification, 
that the denial of discovery impaired iu  ab.iil\ to adequaichr 
prepare for mat. Stair v, Covington, Op. So\S7. 711 P2d 
1183 (Alaska App. 1985),

R u le  16. Discovery.
(a ) Scope o f  Discovery. In order to provide 

adequate information fo r informed pleas, expedite 
tnal. minimize surprise, afford opportunity for 
effective cross-examination, and meet the require­
ments o f due process, discovery prior to tnal should 
be as full and free as possible consistent with protec­
tion o f persons, effective iaw enforcement, and the 
adversary system.

(b ) Disclosure to the Accused.
(1 ) Information within Possession or Control of 

Prosecuting Attorney. Except as is otherwise provid­
ed as to matters not subject to disclosure and protec­
tive orders, the prosecuting attorney shall disclose 
the following information within the prosecuting 
attorney's possession or control to defense counsel 
and make available for inspection and copying:

(i) The names and addresses o f persons known 
by the government to have knowledge o f relevant 
facts and their wntten or recorded statements or 
summancs o f statements;

(ii) Any written or recorded statements and 
summancs o f statements and the substance o f any 
oral statements made ov Die accused:

(iii) Any written or re 
-piniaries o f statements a. 
f t l  statements made by a

(iv) Any reports or state: 
janjiection with the parlicu 
o( physical or mental exan 
ujts, experiments or comp

(v) Any books, papers, 
or tangible objects, which 
fltends to use tn the hca 
obtained from or belong tr

(vi) Any record o f pnt 
the defendant and o f perse 
iiiomcy intends to call as ' 
trial.

(2) Information Provn 
uvmc Surveillance. The p 
inform defense counsel:

(i) o f any relevant
’  relating to the guilt or in 
which has been provided

(ii) o f any electron! 
wiretapping, o f

(aa) conversations tc 
iccused's attorney was a

(bb) premises o f the 
attorney.

(3) Information Tern 
Reduce Punishment. The 
disclose to defense coun: 
tion within the prosecuti 
control which tends to 
cused as to the offense c 
accused’s punishment th-

(4 ) Information Withi 
Other M embers o f  Prose 
prosecuting attorney's ot 
and information in the p

(i) member o f  the r  
and

(ii) any others who 
investigation or cvaiua: 
either regularly repor; 
particular ease have r : 
attorney’s office.

(5 ) Availability o f  In 
stl. Whenever defense 
requests production o f rr 
is not in the possession c 
attorney but would be di 
sion or control o f the prc 
shall issue suitable sue 
such material to be r  
counsel.

(6 ) Information Req: 
—  Statements From the 
Witnesses to Prosecuttn
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CRIM INAL RULES Rule 16
“ on by a public 
7p. No. 738. 490

n« contained in 
h amendment of 
n r. Slat*, Op.

U were taken in 
tf it  tnal and 

of the right to 
Sure. Op. No.

taped deposition 
Jed to tubpoera 
t  plan to be out 
- Op. No. 2252.

notion to admit 
enuant failed to 
tbe jurisdiction 

tn attempting 
p. No. 347. 677
«d

*e 'U discretion 
sons, who had 
ore (he grand 

nher. where on 
t  children's inai 
r amplification, 
v vj adequately 

-*57. 711 ?2d

r  'o provide 
eis. expedite 
aminity (or 
the require- 

o tnal should 
t with protec- 
Ttent, and die

| j r  Control o f  
Irwise provid- 
re  and proicc- 
p a i l  disclose 

prosecuting 
Tense counsel 
spying:

irscns known 
o f relevant 

.tatements or

tcments and 
tance o f any

(Ui) Any written or recorded statements and 
< naries o f statements and the substance o f any

al statement made by a co-defendant;
(iv ) Any reports or statements o f experts, made in 

connection with the particular case, including results 
o f physical or mental examinations and o f scientific 
tests, experiments or comparisons;

(v ) Any books, papers, documents, photographs 
or tangible objects, which the prosecuting attorney 
intends to use in die hcanng or trial which were 
obtained from or belong to the accused: and

(v i) Any record o f prior criminal convictions o f 
the defendant and o f persons whom the prosecuting 
attorney intends to call as witnesses at the hcanng or 
trial.

(2 , Information Provided by Informant —  Elec­
tronic Surveillance. The prosecuting attorneys shall 
inform defense counsel:

(i) o f any relevant matcnal or information 
relating to the guilt or innocence o f the dclcndant 
which has been provided by an informant, and

(ii) o f any electronic surveillance, including 
wiretapping, o f

(aa) conversations to which the accused or the 
accused’s attorney was a party.

(bb) premises o f the accused or the accused's 
attorney.

(3 ) Information Tending to Negate Guilt or 
Reduce Punishment. The prosecuting attorney shall 
disclose to defense counsel any material or informa­
tion within the prosecuting attorney’s possession or 
control which tends to negate the guilt o f the ac­
cused as to the offense or would tend to reduce the 
accused's punishment therefor.

(4 ) Information Within Possession or Control o f  
Oilier M embers o f  Prosecuting Attorney's Staff. The 
prosecuting attorney's obligations extend to matcnal 
and information in the possession or control o f

(i ) members o f the prosecuting attorney's staff, 
and

(ii) any others who have participated in the 
investigation or evaluation o f the case and who 
either regularly report or with reference to the 
particular case have reported to the prosecuting 
attorney’s office.
f  (5 ) Availability o f  Information to Defense Coun- 
se l.^  Whenever defense counsel designates and 
requests production o f  material o r information which 
is not in die possession or control o f the prosecuting 
attorney but would be discoverable if in the posses­
sion or control o f the prosecuting attorney, the court 
shall issue suitable subpoenas or orders to cause 
such material to be made available to defense 
counsel.

(6 ) Information Regarding Searc hes and Secures 
—  Statements From the Accused —  Relationship o f  
Witnesses to Prosecuting Attornev. Except as other­

wise provided the prosecuting attorney shall, upon 
request o f  defense counsel, disclose and permit 
inspection, testing, copying and photographing o f 
any relevant material and in fonnation regarding:

( i )  Specified searches and seizures;
( i i )  The acquisition o f  specified statements from 

the accused: and
(i i i )  The relationship, i f  any, o f  specified witness­

es to the prosecuting authority.
(7 )  Oilier Information. Upon a reasonable request 

showing matcnality to die preparation o f  the defense, 
the coun in its discretion may require disclosure to 
defense counsel o f  relevant materia l and information 
not covered by subsections (b ) ( 1 ) ,  (b )  (2 ) ,  (b )  (3 ) . 
and (b ) (6 ) .

( 3 )  Leval Research and lecords o f Prosecuting 
Attorney. Disclosure shall ..ot be required o f  legal 
research or o f  records, conespondence. repons or 
memoranda to the extent that they contain the 
opinions, theories or conclusions o f  the prosecuting 
attorney or members o f  the prosecuting ittomey ’s 
legal staff.

(c ) D isclosure to the P rosecut ing  Attorney.
( 1 )  Non-Testimonial Identification Procedures —  

Authority. Upon application o f  the prosecuting 
attorney, the court by order may direct any person to 
participate in one or more c f  ihe procedures speci­
fied in subsection (c ) ( 2 )  o f  this rule i f  affidavit or 
testimony shows probable cause :o believe thau

(1) An offense has been committed by one o f 
several persons comprising a narrow focal group that 
includes the -"b ject person;

( i i )  The evidence sought may be o f  material aid 
in identifying who committed the offense: and

(i i i )  The evidence sough: cannot practicably be 
obtained from  other sources.

(2 )  Non-Testimonial Identification Procedures—  
Scope. An order issued under subsection (c )  ( 1 )  o f  
this rule may direct the person to do or submit to 
any and ail o f  the fo l lowtng:

( i )  Appear in a line-up:
. ( i i )  SocaV words, phrases o r  sentences relevant to 

the case fo r  .Jentification by witnesses:
( i i i )  Be fingerprinted;
( iv )  Pose fo r photographs not invo lv ing reenact­

ment o f  a scene:
(v )  T ry on articles o f  clothing:
(v i )  Permit the taking o f  specimens o f  material 

under die person's fingernails:
(v i i ) Permit the taking o f  samples o f  b lood , hair 

and other matcnals o f  the person's body wnich 
involve no unreasonable intrusion thereof;

(v i i i )  Provide ip edmens o f  the person's hand­
writing:
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Rule 16 A LA SKA  RULES OF COURT
( ix ) Subrr ' t to a reasonable physical o r medical 

inspection ot the pe rson ’s body.
(3 )  Right to Counsel. When issuing an order 

under subsection (c )  (1 )  o f  this rule, the court shall 
a lso order that the person be represented by counsel 
o r  waive the right to be represented by counsel 
before being required to appear in a lineup, give a 
specimen o f  handwriting, or speak fo r identification 
by witnesses to an offense.

(4 )  Reports or Statements o f Experts. The trial 
court may require that the prosecuting attorney be 
informed of and permitted to inspect and to copy or 
photograph any reports or statements o f  experts 
mauc in connection with the particular case, includ­
ing results o f  physical or mental examinations and o f  
scientific tests, experiments o r comparisons which 
are intended by the defendant to be used at trial. 
In formation obtained by the state under the provi­
sions o f  this section shall be used on ly  fo r 
cross-examination or rebuttal o f  defense testimony.

( 5 )  Notice o f Intent to Raise Insanity Defense. 
Fo l low ing substantial compliance by the state with 
section (b ) o f  (his ru le a defendant who intends to 
o f fe r  evidence o f  a defense o f  insanity shall in fo rm  
thb state o f  such intention at the time o f  plea o r  at 
such other time as may be designated by the trial 
court. The coun may order the defendant to submit 
to a psychiatric examination by a psychiatrist or 
psychologist selected by the court, and the report 
shall be made availab le to both parties. Notice o f  
intent to raise a defense o f  insanity shall not be 
commented on by the prosecution at trial.

fd ) Regulation of Discovery.
( 1 )  Advice to Refrain From Discussing Case. 

Except as is otherwise provided as to matters no' 
subject to disclosure and protective orders, neither 
counsel fo r the parties nor other prosecution or 
defense personnel shall advise persons (except the 
accused) having relevant material or in formation to 
refrain from  discussing the case with opposing 
counsel o r showing opposing counsel any relevant 
materia l, no r shall they otherwise impede opposing 
counsel ’s investigation o f  the case.

(2 )  Additional or Newly Discovered Information. 
I f . subsequent to compliance with these rules o r  
orders issued pursuant thereto, a pany discovers 
additional materia l or in formation which is subject to 
disclosure, that party sha ll promptly notify the other 
party o r the o i lier party's counsel o f  its existence. I f  
the additional matcnal o r  in formation is discovered 
dunng tna l, the coun sha ll also be notified.

( 3 i  Materials to Remain in Exclusive Custody o f  
Attorney.

(A )  Materia ls furnished to an attorney pursuant to 
these rules shall remain in the attorney's exclusive 
custody, shall be used on ly  fo r the purposes o f

conducting the case, and snaJI be subject to other 
terms and conditions that the court may provide i f  
the information is

( i )  a a im in . i l  history record o f  a victim or 
witness:

f i i )  a medical, psychiatric, psychologica l, or 
counseling record o f  a victim or witness;

( i i i )  an adoption record:
( i v )  a record that is confidential under AS 

4 7 .1 0 .0 9 0  o r  a similar law in another jurisdiction:
(v )  a report o f  a prcsentence investigation o f  a 

victim o r  witness prepared pursuant to Crimina l Rule 
32  o r a similar law in another jurisdiction:

( v i )  a record o f  the Department o f  Corrections 
other than incident report relating to the cnmc with 
which the defendant is charged: or

(v i i )  any other record that thi. court orders be 
kept in the exclusive custody o f  die attorney.

( B )  An attorney shall not disclose to a defendant 
the residence o r business address o r telephone 
number o f  a victim o r  witness, obtained from in fo r­
mation provided under this rule, even i f  the defen­
dant is acting as co-counsel. I f  die address and 
telephone numbers o f  all victims and witnesses have 
been obliterated, materia ls that had contained the 
address o r telephone number o f  a victim o r witness 
may be provided to a defendant proceeding without 
counsel on ly  as a l lowed by AS 1 1 6 1 .1 2 0 .

(C )  Notwithstanding a defendant’s status as co- 
counsel, materials covered by subsection (d ) ( 3 ) (A )  
shall remain in the exclusive custody o f  die 
defendant's attorney.

(D )  I f  a defendant is proceeding without counsel, 
materia ls covered by subsection (d ) ( 3 ) (A )  may be 
provided to the defendant. I f  materia ls are provided 
to an unrepresented defendant under this paragraph, 
the-court shall o rder that the materia ls remain in the 
defendant's exclusive custody, be used on ly  for 
purposes o f  conducting ihe case, and be subject to 
other terms, conditions, and restrictions that the court 
may provide. The court shall a lso in fo rm  the defen­
dant dial v io lation o f  an order issued under this 
paragraph is punishable as a contempt o f  court.

( 4 )  Restriction or Deferral o f  Disclosure of 
Information. Upon a showing o f  cause, the court 
may al any time order that specified disclosure be 
restricted o r  deferred, o r  make such other order as *s 
appropriate, provided that all materia l and in forma­
tion to which a party is entitled shall be disclosed in 
time to permit the pany 's  counsel to make beneficial 
use thereof.

( 5 )  Material Partially Discoverable. When seme 
parts o f  ccnain materia l are discoverable under these 
rules, and other parts arc not discoverable , as much
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o f  the matcnal shall be disclosed as is consistent 
with this rule. Excision o f  ccnain material and 
disclosure o f  die balance shall be preferred to 
withholding o f  the whole. Materia l excised pursuant 
to court order shall be sealed and preserved in the 
records o f  the court, and shall be made available to 
the court o f  appeals and the supreme court in die 
event o f  an appeal.

( 6 )  Denial or Regulation o f Disclosure —  
Disclosure to Court in Camera —  Record o f Pro­
ceedings. Upon request o f  any party, the court may 
permit:

( i )  any showing o f  cause fo r denial o r  regulation 
o f  disclosure, or

( i i )  any portion o f  any showing o f  cause fo r 
denial or regulation o f  disclosure to be made to the 
court in camera ex parte. A record shall be made o f  
such proceedings. I f  die court enters an order grant* 
mg re l ie f fo l low ing such a showing, the entire record 
o f  the proceedings shall be sealed and preserved in 
the records o f  the com i. to be made available to the 
court o f  appeals ana the supreme court in die event 
o f  an appeal.

(e ) Sanctions.
( 1 )  Failure to Comply with Discovery Rule or 

Order. I f  at any time dunng the course o f  the 
proceedings it is brought to the attention o f  the court 
that a party has fai led to comply with an applicable 
discovery ru le or an order issued pursuant thereto, 
the court may order such party to permit the discov­
e r /  o f  mateiiaJ and information not previously 
disclosed o r enter such other order as it deems just 
under die circumstances.

(2 )  Willful Violations. W i l l fu l  violation by 
counsel o f  an applicable discovery rule or an order 
issued pursuant thereto may subject counsel to 
appropnatc sanctions by the court.

( 0  Om n ibu s  ( { ta r in g .
" *  .g w rtr .f

( ! )  Time fo r  Hearing —  When Set. I f  the defen­
dant is charged with a fe lony, the coun shad set a 
time for an omnibus hearing when a plea o f  not 
guilty is entered. The omnibus hearing shall be 
scheduled fo r a time when the bhering o f  pretrial 
motions should be complete.

The omnibus hearing may be cancelled by die 
court only, upon the stipulation o f  counsel that there 
v e  no motions which require hearing and that 
discovery is complete. Counsel shall a lso provide the 
information outlined in section ( fX 2 ) (D ) .

The court may set an omnibus hearing in a 
misdemeanor case.

( 2 )  Duties o f Trial Court at Hearing. At the 
omnibus hearing the court shall:

(A )  ensure that discovery under this rule is 
complete:

(B )  ru le on iny pending motions which are ripe 
fo r  decision:

(C ) schedule any necessary evidentiary hearings; 
and

(D )  obtain case management information from the 
parties, including die expected length o f  tnal. the 
l ike lihood o f  trial, and any anticipated scheduling 
diff icult ies.
(Adopted by SCO 4  October 4. 1959; amended by 
SCO 157 effective February 15. 1973; by SCO 21! 
effective July 15. 1975 ; by SCO 212 effective July 
15. 1975 ; by SCO 329  effective January 1. 1979; by 
SCO 331 effective January I. 1979; by SCO's 640 
and 641 effective September 15. 1985 : by SCO 1086 
effective July 15. 1992; by SCO 1092 effective July 
15. 1992 : by SCO 1126 effective July 15. 1993: and 
by SCO 1153 effective July 15. 1994 )
Note: AS 12.61.120. added by ch. J7. } 13. SLA 1991. 
amended Cnminal Rule 16 by rettncltng ditcovery available 
lo cnminal defendants.

\  Anno ta tion *

Ca in  \
GcneHd

0. Disclunire io Accused
111. D iicioiJre to Prosecution

1. I i  G eneral \

This role affoVn limned discovery in criminal cues. 
M ariin rr v. S tate, Vp. No. 319. 423 P2d TOO (A laita  1967).

Where a defendants substantive nghtt s/e not affected by 
the introduction mlo \v id en ce  of a reference us physical 
evidence which had b e e \ negligently destroyed by the police, 
the adm ittion of the lestiVooy it no< "plain error." T orrre e. 
Slate. Op. No. 1017, 519 V2d 716 {Alaska 1974).

Existence of this rule (V e t nonce to stale tfui evidence 
might be the object of JiscA ery and should be preserved. 
Lauderdale v. Slate. Op. Nok 1254. 5X8 P2d 376 (Alaska
I976V \

This role it designed io further discovery m order to 
eliminate jockeying for tactical a d w tu g e  and inaf by turpnsc. 
Ore J a rd ln i *. Slate, Op. No. 12V . 5S1 P2d 111 (Alaska
1976k \

Where there is e violation of Urn ro e  no* of conttuuoonaJ 
dimensirett (he "harmless error" lets ViU bn applied. Ore 
Ja rd ln s v. S tale. Op. No. 1245. 551 P 2 A III  I A laita 1976V

Even where vioLnoni of ih u  rule V .J  not prejiediae 
defendant, matter would be remanded us tn A  court for hearing 
on sanction* that might be imposed on p ro u y .lo r  under Rule 
16tex2V Dre Jard lns v. Slate. Op. No. 12*V 551 P2J I I I  
f Alaska 1976). \

£ i pan tion at discovery beyond provinces! Vrw.Lu-ed m 
court Piles is most appropriately done through acftndmrnt ol
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