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The Grantee shall state, in all solicitationsor advertisements forcmployccs to work on state funded 
projects, that it isan equal opportunity employer (EEO)and that all qualified applicants w ill receive 
consideration for employment without regard to race, religion, color, national origin, age. pliy sical 
handicap, sex, marital status, changes in marital status, pregnancy or parenthood.

The Grantee shall include the provisions of this ECO article in every contract relating to this Grant 
Agreement and shall require the inclusion of these provisions i 'very agreement entered into by 
any of its contractors, so lhat those provisions will be binding upon each contractor and 
subcontractor.

Article 31. Public Purposes

¥ r

Ihe Grantee agrees that the project to which this Grant Agreement relates *hall be dedicated lo 
public purposes for its useful life The benefits of the project sball be made available without regard 
to race, religion, color, national origin, age. physical handicap, sex. marital status, changes in 
marital status, pregnancy or parenthood

If the Grantee is a non-municipal entity and if monies appropriated under this grant constitute the 
sole or principal funding source for the acquisition of equipment or facilities, the Grantee agrees 
that in the event a municipal corporation is formed which possesses the power and jurisdiction to 
provide for such equipment or facilities, the Grantee shall offer, without compensation, totranstcr 
ownership of such equipment or facilities to the municipal corporation

If the Grantee is a non profit corporation that disseises, the assets and liabilities from the grant 
project arc to be distributed according to statutory lass. AS 10 20 290 • 10 20.d>2

Article 32. Operation and Maintenance

Throughout the useful lifr of the project, the Grantee shall be responsible for the operation and 
maintenance of any facility, equipment, or other items acquired under this grant

Article 33. Assurance

Ihe Grantee shall spenJ monies awarded under this grant only for the purposes specified in this 
Grant Agreement

Article 34. Current Prevailing Rates of Wage and Employment Preference

Certain grant projccliareconttraincd by the ptoviiioniof AS 36 PUBI.IC CON TRAC IS  loihe 
esbnl that such provisions apply to the project which is the subject of this Gram Agreement, the 
Grantee shall pay the current pres ailing rates of wage to employees as required by AS 36 0$ 010 
I he Grantee sHa’I also require any contractor to pay ihccuncnt pres ailing ratcsol wage as required 
by AS 3t> 05 010 I utthcr. in accordance with AS 36 10 010. ninety-five percent (95%)ol the work 
force employed in the completion of ihis project shall be residents where they ate available and 
qualified lftct»( I0)or fewer per sons are employed, then ninety percent (90*. '*)ot ihe project work 
force shall be residents sslicrc they ate available and qualified

V



A rtic le 35.

Article 36.

Article 37.

*
Article 38.

Article 39.

I f any provision under this Grant Agreement or itsapplication to any person or circumstance is held 
invalid by any court of rightful jurisdiction, this invalidity docs not affect other provisions of the 
contract agreement which can be given effect without the invalid provision.

Performance

Ihe Department's failure to insist upon the strict performance of any provision of this Grant 
Agreement or tocxcrcisc any right based upon breach thcrcofcr the acccptnnccof any performance 
during such breach, shall not constitute a waiver of any rights under this Grant Agreement

Sovereign Immunity

It the Grantee is an entity which possessessov crcign immunity, it is a requirement ot (his grant that 
the Grantee irrevocably waive its sovereign immunity with respect to stale enforcement of this 
Cirant Agreement. The waiver of sovereign immunity, effected by a resolution of the entity's 
governing boily. is hereby incorporated into this Grant Agreement

Audit Requirements

I he Grantee shall comply with the audit requirements established by 02 AAC -15 010. set forth in 
Appendix A of this Grant Agreement

Close-Out

Ihe Department will advise the Grantee to initiate close-out procedures when the Department 
determines, in consultation with the Grantee, that there are no impediments to close-out and that 
the follow ing criteria have been met or soon will be met

A All costs to be paid with grant funds have been incurred w ith the exception of close-out costs
and any unsettled third-party claims against the Grantee Costs arc incurred when goods and 
services arc received or contract work is performed

it ihe Iasi required performance report has been submitted The Grantee's failure to submit
a report w ill not prcc ludc the Department from effecting close-out if it is deemed to be in tbe 
Slate’s interest Any excess grant amount thjt may be in the Grantee's possession shall be 
returned by the Grantee in tne cscnt of the Grantrc’s failure lo finish or update the report

t • tthcr responsibilities of the (iraritcc under this contract agreement and any close-out
agreement and applicable laws and regulations appear to have been earned out satisfactorily 
or there tv no further state interest m keeping the grant open tor the purpose ot securing 
performance

Severability

V
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VIII. R E SO L U T IO N  OF TRIBAL ENTITIES

RESOLUTION NUMBER

A RESOLUTION of the ,*
accepting a State legislative grant in the amount of S___________________ 2 for
 anil providing for waiver of sovereign
immunity from legal prosecution by the State for claims which may arise from the 
utilization of said grant.

WHEREAS, th e________________________________________________________________1 wishes to provide
the above described equipment for use in the community; and

WHEREAS, the Department requires as a condition of the grant that an Alaska Native 
Village or IRA governing body waive sovereign immunity from legal prosecution for 
claims by the State which may arise from its activities under the grant.

NOW THEREFORE BE IT RESOLVED THAT ______________________________________________ _4 is
hereby authorized to negotiate, execute, and administer any and all documents and
contracts required for granting funds to the _________________________________________________ and
managing funds on behalf of this e n t it y .   4 is
also authorized to execute any subsequent amendments to said contract to provide for 
adjustments to the project within the scope of services or tasks, based upon the needs of 
the project.

BE IT FURTHER RESOLVED THAT: this Alaska Native Village, acting through its
 1 hereby grants to the State of Alaska its irrevocable
consent to be sued in the name of the Native Village for any unlawful act arising out of 
any contractual obligation entered into as a result of this resolution, and hereby waives 
immunity from execution of judgments obtained pursuant to the above against any 
property whether real or personal, including money, provided that such execution of
judgment not exceed S__________ *

PASSED AND APPROVED BY THE
on___________________ 19.

IN WITNESS THERETO:

By :  4 ___
signature utle

Attest :
signature title

*Namc of Organization ‘ Amount of Grant

'^Description of Equipment 

Chief Administrative Officer (Chief. President)
Governing Body (Council. Board of Directors)
Date Clerk or Secretary of the Organization

I 5
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Article 18. Changes. Any changes which have been agreed to by both parties will be attached and 
made a part o f this grant agreement by use o f an Amendment. Any such Amendment must be dated and 
must be signed by botli parties before the change is considered officia l and approved.
A r t ic le  19 . Public Purposes. The Grantee agrees that die project to which this grant agreement relates 
shall be dedicated to public purposes for its useful life, 'rite benefits o f the project shall be made available 
without regard to race, religion, color, national origin, age, physical handicap, sex. marital status, 
changes in marital status, pregnancy or parenthood.
I f  the Grantee is a non-municipal entity and if monies appropriated under this grant constitute the sole 
or principal funding source fo r the acquisition o f equipment or facilities, the Grantee agrees that in the 
event a municipal corporation is formed which possesses the power and jurisdiction to provide for such 
equipment or facilities, the Grantee shall offer, without compensation, to transfer ownership o f such 
equipment or facilities to the municipal corporation.
I f  the Grantee is a non-profit corporation that dissolves, the assets and liabilities from the grant project 
are to be distributed according to statutory law, AS 10.20.290 - 10.20.452.
A r t ic le  2 0 . Site Control. I f  the grant project involves occupancy and use o f real property, die grantee 
shall acquire the legal right to occupy and use such real property fo r the purposes o f the grant, and further 
that there is legal access to such property.
A r t ic le  2 1 . Operation and Maintenance. Throughout die useful life o f the project, the Grantee shall 
be responsible for the operation and maintenance o f any facility, equipment, or other items acquired 
under this grant.
A r t ic le  2 2 . Assurance. The Grantee shall spend monies appropriated under diis grant only for the 
purposes specified in this grant agreement.
A r t ic le  2 3 . Remission. The Grantee shall return all unexpended grant monies to the Slate widiin 90 
days o f the project completion.
A r t ic le  2 4 . Reporting Requirements. The Grantee shall submit progress reports to the Department 
according to the schedule established in Attachment B o f this grant agreement. The Department shall 
provide forms and instructions necessary for the preparation o f  such reports.
A r t ic le  2 5 . Right to Withhold funds. The Department may withhold payments under this grant 
agreement for any violation o f the provisions o f this grant agreement.
A r t ic le  2 6 . Sovereign Immunity. I f  the Grantee is an entity which possesses sovereign immunity, it 
is a requirement o f this grant that the Grantee irrevocably waive its sovereign immunity with respect to 
Slate enforcement o f this grant agreement. The waiver o f sovereign immunity, effected by a resolution 
o f  the entity’s governing body, is hereby incorporated into this grant agreement.
A r t ic le  2 7 . Audit Requirements The Grantee shall comply with the audit requirements established 
by 02 AAC 45.010. set forth in Appendix A o f this grant agreement.
A r t ic le  2 8 . f ederal Requirements For those grant projects involving federal funds, the grantee 
shallcomply w uh all applicable federal laws, regulation and requirements, including but not limited to: 
USOM B Circular A -87. Cost Principals for State and Local Governments; USOMB Circular A -102. 
Uniform Requirements for Assistance to State and l.ocal Governments; USOM B Circular A -110; 
Grants and Other Agreements wiih Institutions o f Higher Education. Hospitals, and other Non profit 
Organizations; USOM B Circular A-122. Cost Principals for Non-profit O rgan izations; USOMB 
Circular A -128, Audits o f Stare and Local Governments
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STATE OF ALASKA 
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

GEJERAL MAIIAGEENT ORDER

Procedure No. Paqe

1/1
E f fe c t iv e

June 1, 1982
SUBJECT:

When to  Use IRA Counci Is 
f o r  S a fe  Water P ro je c ts

R e fe re n c e :
AS 4 6 .0 7 .0 1 0 -0 8 0 , A tto rney 
G en e ra l's  O p in ion , F 1 le  
Number 3 6 6 -6 5 4 -8 2 , May 11 , 1982, 
A r t ic le  1, S ec tion  3 , Alaska 
C on s - itu t inn

Issued by :
----------C M jip llp r

D ep a rtm en^ con ta c t i s :
Vi 1 lage S a fe  Water

This o rd e r s p e c i f ie s  c on d it io n s  under which the Department o f  E n v iron ­
mental C onserva tion  may c on tra c t w ith o r make g rants to  an IRA counc il 
to  c a rry  out p ro v is io n s  o f  the  VSW Act, in sm a ll, u n in co rp o ra ted  commu­
n i t i e s .
I t  is p rope r f o r  the Department to  con tra c t o r make a g ra n t w ith  an 
IRA counc il under the fo llow in g  c on d it io n s :
1. The IRA counc il must rep resen t the community and the  c o l le c t i v e

views o f re s id e n ts  o f the community. The Commissioner w i l l  
determ ine i f  an IRA t r u ly  rep re sen ts  the community as a w ho le .
This d e te rm in a tion  w i l l be based on an a n a ly s is  o f the demographic
and p o l i t i c a l  s i t u a t io n  o f the community.

2 . The IRA Council must agree to  waive sovere ign  immunity f o r  the
purpose o f the g ra n t . This w a ive r w i l l  n o rm a lly  be con ta in ed  in 
the grant o f f e r .  The A tto rney G en e ra l's  o f f i c e  w i l l  d r a f t  
language upon re q u e s t .

3 . The IRA Council must p la n , d es ign , b u i ld , o p e ra te , and m a in ta in
th e  S ta te  funded VSW f a c i l i t y  in  a n on -d is c r im m a to ry  manner. A
c le a r  statem ent o f n o n -d isc rim in a tio n  must be Inc luded  in any 
grant agreements o r  c o n tra c ts  awarded by the Departm ent.

4 . I f  and when the v i l l a g e  becomes an inco rp o ra ted  m u n ic ip a li t y ,
th e  IRA counc il must tu rn  ove r i t s  powers and d u tie s  a s so c ia te d
w ith  the S ta te  funded VSW p ro je c t  to  the municipal government.

. I
Under the  above c o n d it io n s , i t  is  p rope r f o r  the Department to  c o n t ra c t  
w ith  o r  make a g ran t to  an IRA counc il f o r  c on s tru c tio n  o f  a VSW p r o je c t .  
However, th e  Department is  under no o b lig a t io n  to  do s o .
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•FACILITY CONSTRUCTION AND OPERATION .i 
410 WILLOUGHBY AVE., #105
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Dear

Grant Offer
Id n C u u ^ - ^

As provided by the Village Safe Water (VSW) Act (AS 46.07), Governor tests! and the 
Department of Environmental Conservation (Department) offer the
 _ _  (Grantee) a grar.tras**®®) of State funds not
to exceed 5_______________________________ . This grant will be applied toward financing

This offer is expressly conditioned upon the torms and limitations contained herein and

• i-^^i-iv'StMconslaictlon managomGnt of the V S W  improvomonts.^Tho representative 

\<!iSSSwSSSŝ fî l P rovld5.j?dviro,an.d assistance to tho Grantoo on administrative a n d ^  
'tochmcal matteirs relating’ii t T b i i ^ g i ^ t T " ^ K,K

...yW M -  *̂  v- kS. _ »

fit,
$ 3



3. The Grantee shall expend grant funds and project account interest only 
for tho purpose(s) described above. . .

«• iiyi. • i..j• ) 1V.1S ; i .
4. ‘t?'..Plans and specifications must be approved by the Department before • * —

. • ‘ v proceeding with the start of construction..
J , • » . . . • % •  * w • • . • • • • , * I % i I
• . . -I.-* .*• * '• -'f • •. • ' .

5. On behalf of the Grantee, the Department will procure the services of an >
^accounting firm which shall provide record and bookkeeping services associated V 

-Twith the administration of the proposed sanitation improvements, including '
. ; federal and State payroll taxes and reports! writing checks’," and maintaining 
'• check rogisters. •

■ • '

 'I f

> 1

The Grantee (accounting firm) shall be responsible, where applicable, for 
payment of all payroll and other taxes, general liability insurance, and Worker's 
Compensation.

The Grantee agrees to allow, at any reasonable time, Department 
inspection of all project work, including related records and data, and to 
maintain project accounts and records to verify project expenditures. 
These accounts and records shall be kept apart from other records.

8. The Grantee shall hold and save the Department, its officers, agents, 
and employees harmless from liability of any kind, including costs and 
expenses, for or on account of any and all suits or damages of any 
nature, sustained by any person or persons or property, by virtue of 
performance of the Grantee, or any person or entity acting in place of or 
for the Grantee for this project.

9. Upon completion of the project, Ihe Grantee shall adopt a resolution 
stating tho project has been constructed and completed, thereby 
roloasing the Department from further liability.

f

10 The Grantee agrees to accept ownership and the responsibility for 
/. operation and maintenance of this project, assess user fees to ensure

No
he Grantee agrees to operate the 'acility in a nondiscriminatdry"manne>V',.0:i'*:x*-:(,
n  n n r r n n  c n n l l  h n  n n n m r l  l i r a  f  f h i c  f  i f w  H i i a  I a  * r n l i m ^ n  /«n o r  «• 1-Zyr

-'A.
[national origi

' "TA Ll2 '^ kThe
Lmado ■

Grantee’must certify that project and sorvicos provided under this qrant aro »;<?t ~r ~ * • r-t • -r • 3 . iiiV
® availablejq the general public in compliance with the Americans with : r  v;

D isabilities Act o f 1990.
rfrr* •• •«1)1 • -O' • . *

■5a
V :i „ - .1



13. The Grantee agrees to return all funds not utilized in tho design and , v ' 
construction of this project to the Department’ ?. 'T : : !' ‘ ' ’

•• ••• ■ ■ ■1 ’** rT :
14. The Grantee acknowledges the right of the Department to rescind t h i s t

. ^rant and seek recovery_of_payments already made if the Grantee has ' \  '
’ ■ provided incorrect or.rnisleading information to’ the^"Department or if a

The Grantee agrees that it shall be subject to suit for 
actions arising out of activities performed under this 
grant in the same manner, and to the same extent, as 
anv person and shall not be immune nor e xempt from any 
administrative or judicial process, sanction or judgement.

No payments can be made until this grant offer is signed by the Grantee and returned 
to the Department. Nothing in this offer, whether or not accepted, may be deemed to 
constitute a contractual obligation on the part of the Department until the grant 
acceptance has been received.

The Department is pleased to provide improved sanitation facilities for the people of

Sincerely,

Keith Kelton 
Director

KK/sb (fooVd«nca/»flr»nt3'j

Enclosure: 2 AAC 45.010

T jL'.Cv.. •
. . . '*• ,* T e ./ vT. £



g j r ■ -T . . .

•**V • ... • •<! * • s -  y   ̂ • • - •> V 4. .
* ; : '&:* V ^ - ; . «*• V•,•:;•:*.•

Si *

. •*
" . . .  Mayor ;•; ? S  •/*'../v**.-'- . • • ». • • • . • . . •  , . . .

- •V-’ . / ••• v • .»»••.' • -
. • ■'. ,r ; . v r ; . . ,  - ,

• '• •

Date
/ - ,

*' Council Member ■■
*,"f,*‘ f *'• /:V* • 1 '*■'* * '•»** «• v / .*1 »* ' f • •• •• ** * ! *.* ** y* *’ - t • ;

.

Date • • i *■

^ j l

Council Member Date
../V.

.. i,<yr. v . #

Council Member Date •>!
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f-HLED

N O V  2  8 1995

n !TED STATES DISTRICT COl 
DISTRICT OF ALVSK

a m

I N  T H E  U N I T E D  S T A T E S  D I S T R I C T  C O U R T  

F O R  T H E  D I S T R I C T  O F  A L A S K A

A L Y E S K A  P I P E L I N E  S E R V I C E  C O M P A N Y ,  
e t  a l . .

P l a i n t i f f s ,

S T A T E  O F  A L A S K A ,

I n t e r v e n o r - P l a i n t i f f s ,  

v s .

K L U T I  K A A H  N A T I V E  V I L L A G E  O F  
C O P P E R  C E N T E R ,  e t  a l . .

D e f e n d a n t s .

F I N D I N G S  O F  F A C T .  C O N C L U S I O N S  O F  L A W  A N D  D E C I S I O N

D E C E I V E D
NOV 2 9 1995

Attorney G * " * * 0 * 0*
Junaau

N o .  A 8 7 - 0 2 0 1  C V  ( H R K )

T h i s  o p i n i o n  c o n s t i t u t e s  t h e  c o u r t ' s  s e c o n d  d e c i s i o n  o n  

t h e  s u b j e c t  o f  w h e t h e r  I n d i a n  C o u n t r y  e x i s t s  w i t h i n  t h e  b o u n d a r i e s  

o f  t h e  S t a t e  o f  A l a s k a . :

T h i s  c o u r t ' s  e a r l i e r  d e c i s i o n  o n  t h i s  s u b j e c t  i s  f o u n d  i n  
£ £ a t e  v f  A l a s k a .  e t  a l .  v .  N a t i v e  V i l l a g e  o f  V e n e t i e .  F 8 7 - 0 0 5 1  C V ,  
C l e r k ’ s  D o c k e t  N o .  1 5 4 ,  A u g u s t  2 ,  1 9 9 5 .  T h i s  d e c i s i o n  i s  h e r e i n ­
a f t e r  r e f e r r e d  t o  a s  " t h o  V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n " .  1 9 9 5  
W . L .  4 6 2 2 3 2  ( D .  A l a s k a ) .

ORDER Page 1



P l a i n t i f f s  a r e  t h e  o p e r a t o r  ( A l y e s k a  P i p e l i n e  S e r v i c e  

C o m p a n y ,  h e r e i n  " A l y e s k a " )  a n d  t h e  o w n e r s  ( A m e r a d a  H e s s  P i p e l i n e  

C  r p o r a t i o n ,  e t  a l . ) o f  t h e  T r a n s A l a s k a  P i p e l i n e  b y  w h i c h  o i l  

p r o d u c e d  i n  t h e  P r u d h o e  B a y  o i l  f i e l d s  n o r t h  o f  t h e  B r o o k s  R a n g e  o f  

A l a s k a  i s  d e l i v e r e d  t o  t i d e w a t e r  f o r  s h i p m e n t  t o  m a r k e t .  T h e  S t a t e  

o f  A l a s k a  h a j  i n t e r v e n e d  i n  t h i s  c a s e  a s  a  p l a i n t i f f .

T h e  l e a d  d e f e n d a n t ,  K l u t i  K a a h  N a t i v e  V i l l a g e  o f  C o p p e r  

C e n t e r  ( h e r e i n  s o m e t i m e s  " t h e  t r i b e " ) ,  i s  n o  l o n g e r  a  p a r t y  t o  t h i s  

l i t i g a t i o n  h a v i n g  b e e n  d i s m i s s e d  u p o n  t h e i r  m o t i o n  f o r  p a r t i a l  

s u m m a r y  j u d g m e n t  o n  t h e  i s s u e  o f  t r i b a l  s t a t u s .  P l a i n t i f f s  a n d  

i n t e r v e n o r  c o n c e d e d  t h a t ,  b y  r e a s o n  o f  a n  E x e c u t i v e  B r a n c h  

d e c l a r a t i o n ,  t h e  K l u t i  K a a h  N a t i v e  V i l l a g e  o f  C o p p e r  C e n t e r  i s  a n  

I n d i a n  t r i b e .  5 8  F e d .  R e g .  5 4 , 3 6 4  ( O c t .  2 1 ,  1 9 9 3 ) .  T h e  l i t i g a t i o n  

c o n t i n u e d ,  h o w e v e r ,  a g a i n s t  , n e  C o p p e r  C e n t e r  V i l l a g e  C o u n c i l  a n d  

i n d i v i d u a l s  i n c l u d i n g  t h e  V i l l a g e  T a x  C o m m i s s i o n .  T h e  d e f e n d a n t s  

s e e k  t o  i m p o s e  a n d  c o l l e c t  a  b u s i n e s s  a c t i v i t y  t a x  u p o n  t h o s e  

p o r t i o n s  o f  t h e  T r a n s A l a s k a  P i p e l i n e  w h i c h  c r o s s  l a n d s  w h i c h  t h e  

t r i b e  c l a i m s  t o  c o n s t i t u t e  I n d i a n  C o u n t r y .

B y  i t s  a m e n d e d  c o m p l a i n t , ;  p l a i n t i f f s  s o u g h t  t o  e n j o i n  t h e  

e n f o r c e m e n t  o f  t h e  b u s i n e s s  a c t i v i t i e s  t a x  o r  a n y  s i m i l a r  a s s e r t i o n  

o f  j u r i s d i c t i o n  o v e r  p l a i n t i f f s .  T h e y  a l s o  s o u g h t  a  d e c l a r a t i o n

I n t r o d u c t io n

C l e r k ' s  D o c k e t  N o .  2 3 .  

O R D E F  P a g e  2



t h a t  t h e  t a x  i s  i n v a l i d  a n d  t h a t  t h e  t r i b e  d o e s  n o t  h a v e  t e r r i t o r i a l  

j u r i s d i c t i o n  t o  i m p o s e  s u c h  a  t a x .

T h e  c o u r t  g r a n t e d  a  t e m p o r a r y  r e s t r a i n i n g  o r d e r J o n  

M a y  1 3 ,  1 9 8 7 .  B y  a g r e e m e n t  o f  t h e  p a r t i e s ,  t h a t  t e m p o r a r y

r e s t r a i n i n g  o r d e r  h a s  r e m a i n e d  i n  e f f e c t  t h r o u g h o u t  t h e  c o u r s e  o f  

t h i s  l i t i g a t i o n .

T h i s  c a s e  w a s  t r i e d  t o  t h e  c o u r t  c o m m e n c i n g  o n  J a n u a r y  1 8 ,  

1 9 9 4 .  T h e  s o l e  i s s u e  f o r  t r i a l  w a s :  d o c s  t h e  R e s o l u t i o n  A r e a 4

c o n s t i t u t e  I n d i a n  C o u n t r y ?  B y  t h e  a g r e e m e n t  o f  t h e  p a r t i e s ,  t h e  

c o u r t  r e c e i v e d  w r i t t e n  n a r r a t i v e  s t a t e m e n t s  f r o m  m a n y  o f  t h e  t r i a l  

w i t n e s s e s .  T h e s e  w e r e  a d o p t e d  a s  a  p a r t  o f  t h e  w i t n e s s '  d i r e c t  

e x a m i n a t i o n  w h i c h  w a s  i n  m a  i y  i n s t a n c e s  s u p p l e m e n t e d  a n d  t h e n  

s u b j e c t e d  t o  c r o s s - e x a m i n a t i o n .  T h e  c o u r t  h a s  r e c e i v e d  a  

s i g n i f i c a n t  n u m b e r  o f  e x h i b i t s  i n  s u p p o r t  o f  t h e  t e s t i m o n y  o f  t h e  

w i t n e s s e s  o f  e a c h  o f  p l a i n t i f f s ,  i n t e r v e n o r ,  a n d  d e f e n d a n t s .  A t  t h e  

c o n c l u s i o n  o f  t h e  t r i a l ,  i t  w a s  a g r e e d  t h a t  w r i t t e n  b r i e f s  w o u l d  b e  

s u b m i t t e d  i n  l i e u  o f  c l o s i n g  a r g u m e n t s ;  a n d  i n  d u e  c o u r s e  t h e s e  

b r i e f s  w e r e  f i l e d .

A s  a  p a r t  o f  t h e  f i n a l  p r e - t r i a l  p r o c e s s ,  t h e  c o u r t  c a l l e d  

u p o n  t h e  p a r t i e s  t o  s u b m i t  i n  w r i t i n g  t h e i r  a g r e e m e n t s  a s  t o  f a c t s

’  C l e r k ' s  D o c k e t  N o .  l i .

J o i n t  S t a t e m e n t  o f  I s s u e s  f o r  T r i a l ,  C l e r k ’ s  D o c k e t  
N o .  1 9 7  a t  2 .  B y  " R e s o l u t i o n  A r e a " ,  t h e  p a r t i e s  h a d  r e f e r e n c e  t o  
t w o  t o w n s h i p s  ( 7 2  s q u a r e  m i l e s )  w i t h i n  w h i c h  d e f e n d a n t s  c l a i m  a  
r i g h t  t o  a s s e r t  t h e i r  b u s i n e s s  a c t i v i t y  t a x .  S e e  d e f e n d a n t s '  
E x h i b i t  3 4 9 .
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w h i c h  w e r e  n o t  i n  d i s p u t e .  T h e  p a r t i e s  r e s p o n d e d  w i t h  a  4 6  p a g e  

J o i n t  S t a t e m e n t  o f  U n c o n t e s t e d  F a c t s . 5 T h e  n a r r a t i v e  s t a t e m e n t s ,  

t r i a l  t e s t i m o n y ,  a n d  e x h i b i t s  h a v e  s e r v e d  t o  r e i t e r a t e  a n d  t o  s o m e  

d e g r e e  e x p a n d  u p o n  t h a t  t o  w h i c h  t h e  p a r t i e s  a g r e e d .  I n  f a c t ,  

h o w e v e r ,  t h e r e  i s  p r e c i o u s  l i t t l e  d i s p u t e  a s  t o  t h e  f a c t s  o f  t h i s  

c a s e . ®  R a t h e r ,  t h e  d i s a g r e e m e n t s  w h i c h  a r e  p o i n t e d  o u t  b y  t h e  

b r i e f i n g  h a v e  t o  d o  w i t h  h o w  a p p l i c a b l e  l a w  w i l l  t r e a t  t h e  l a r g e l y  

a g r e e d  f a c t s  o f  t h i s  c a s e .

T h e  c o u r t  a d o p t s  a s  i t s  i n i t i a l  f i n d i n g s  o f  f a c t  t h e  

e n t i r e t y  o f  t h e  J o i n t  S t a t e m e n t  o f  U n c o n t e s t e d  F a c t s  p r e s e n t e d  b y  

t h e  p a r t i e s ,  a n d  t h a t  s t a t e m e n t  o f  u n c o n t e s t e d  f a c t s  s h a l l  h e  d e e m e d  

i n c o r p o r a t e d  i n t o  t h i s  d e c i s i o n  b y  r e f e r e n c e .  A s  i s  a p p r o p r i a t e  t o  

t h e  a r g u m e n t s  o f  t h e  p a r t i e s  h e r e i n a f t e r  d i s c u s s e d ,  t h e  c o u r t  w i l l  

r e i t e r a t e  s o m e  o f  t h e  m o r e  i m p o r t a n t  o f  t h e s e  f i n d i n g s  a n d  w i l l  

s u p p l e m e n t  t h e m  a s  n e c e s s a r y .

H a v i n g  f u l l y  c o n s i d e r e d  a l l  o f  t h e  e v i d e n c e  a n d  t h e  

a r g u m e n t s  o f  c o u n s e l ,  a n d  b a s e d  u p o n  t h e  c o u r t ' s  f i n d i n g s ,  t h e  c o u r t  

c o n c l u d e s  t h a t  t h e  R e s o l u t i o n  A r e a  d e s c r i b e d  b y  t h e  t r i b e ' s  B u s i n e s s  

A c t i v i t y  T a x  R e s o l u t i o n 7 d o e s  n o t  c o n s t i t u t e  I n d i a n  C o u n t r y .

C l e r k ' s  D o c k e t  N o .  1 9 6 .

" T h e r e  i s  n o  l o n g e r  a n y  r e a l  d i s p u t e  o v e r  t h e  f a c t s ,  o n l y
o v e r  a p p l i c a t i o n  o f  t h e  l a w  t o  t h e  a g r e e d  u p o n  f a c t s . "  D e f e n d a n t s '
P o s t - T r i a l  B r i e f ,  C l e r k ' s  D o c k e t  N o .  2 3 8  a t  1 .

P l a i n t i f f s '  E x h i b i t  I  a t  4 ;  T o w n s h i p  “  N o r t h ,  R a n g e  1  W e s t
a n d  T o w n s h i p  2  N o r t h ,  R a n g e  1  E a s t ,  C o p p e r  R i  r  M e r i d i a n .

ORDER Page 4



I n  t h e  V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n ,  t h e  c o u r t  t r a c e d

t h e  l o n g  a n d  i n t e r e s t i n g  h i s t o r y  o f  t h e  d e v e l o p m e n t  o f  I n d i a n

C o u n t r y  c a s e  l a w . 1 I t  w i l l  ' s u f f i c e  h e r e  t o  o b s e r v e  t h a t  m o d e r n

I n d i a n  C o u n t r y  c a s e  l a w  h i s  i t s  r o o t s  i n  t h r e e  d e c i s i o n s  o f  t h e

U n i t e d  S t a t e s  S u p r e m e  C o u r t :  D o n n e l l y  v .  U n i t e d  S t a t e s .  2 2 8  U . S .

2 4 3  ( 1 9 1 3 )  ( l a n d  s e t  a p a r t  f r o m  p u b l i c  d o m a i n  a s  a n  I n d i a n

r e s e r v a t i o n  i s  I n d i a n  C o u n t r y ) ;  U n i t e d  L  a t e s  v .  S a n i o v a l .  2 3 1  U . S .

2 8  ( 1 9 1 3 )  ( f e e  l a n d s  o f  P u e b l o  I n d i a n s  w h o m  t h e  L e g i s l a t i v e  a n d

E x e c u t i v e  B r a n c h e s  o f  g o v e r n m e n t  t r e a t  a s  d e p e n d e n t  c o m m u n i t i e s  a r e

I n d i a n  C o u n t r y ) ; 1  a n d  U n i t e d  S t a t e s  v .  P e l i c a n .  2 3 2  U . S .  4 4 2  ( 1 9 1 4 )

( t r u s t  l a n d s  v a l i d l y  s e t  a p a r t  f o r  u s e  o f  I n d i a n s  a s  s u c h ,  u n d e r  t h e

s u p e r i n t e n d e n c e  o f  t h e  g o v e r n m e n t ,  a r e  I n d i a n  C o u n t r y ) .  I n  1 9 4 8 ,

C o n g r e s s  c o d i f i e d  t h e s e  t h r e e  d e c i s i o n s  i n  1 8  U . S . C .  5  1 1 5 1  w h i c h

d e f i n e s  t h e  t e r m  " I n d i a n  C o u n t r y "  a s :

( a )  a l l  l a n d  w i t h i n  <•. l i m i t s  o f  a n y  I n d i a n  
r e s e r v a t i o n  u n d e r  the j u r i s d i c t i o n  o f  t h e  
U n i t e d  S t a t e s  G o v e r n m e n t ,  n o t w i t h s t a n d i n g  t h e  
i s s u a n c e  o f  a n y  p a t e n t ,  a n d ,  i n c l u d i n g  r i g h t s -  
o f - w a y  r u n n i n g  t h r o u g h  t h e  r e s e r v a t i o n ,  ( b )  a l l  
d e p e n d e n t  I n d i a n  c o m m u n i t i e s  w i t h i n  t h e  b o r d e r s  
o f  t h e  U n i t e d  S t a t e s  w h e t h e r  w i t h i n  t h e  o r i g i ­
n a l  o r  s u b s e q u e n t l y  a c q u i r e d  t e r r i t o r y  t h e r e o f ,  
a n d  w h e t h e r  w i t h i n  o r  w i t h o u t  t h e  l i m i t s  o f  a

A p p l ic a b le  Law

1  V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n ,  C l e r k ' s  D o c k e t  N o .  1 5 4  
a t  4 - 2 5 .

T h i s  b r i e f  c o m m e n t  o n  S a n d o v a l  r e a l l y  d o e s  n o t  d o  t h a t  
c a s e  n o r  i t s  m e a n i n g  j u s t i c e .  F o r  a  f u l l e r  d i s c u s s i o n  o f  S a n d o v a 1 .  
s e e  t h e  V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n ,  C l e r k ’ s  D o c k e t  N o .  1 5 4  
a t  9 - 1 4 .
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s t a t e ,  a n d  ( c )  a l l  I n d i a n  a l l o t m e n t s ,  t h e  I n d i ­
a n  t i t l e s  t o  w h i c h  h a v e  n o t  b e e n  e x t i n g u i s h e d ,  
i n c l u d i n g  r i g h t s - o f - w a y  r u n n i n g  t h r o u g h  t h e  
s a m e .

18 U.S.C. S 1151.'°

A p r o p o s  o f  i t s  c o m m o n  l a w  h e r i t a g e ,  t h e  c o n c e p t  o f  I n d i a n

C o u n t r y  h a s  c o n t i n u e d  t o  d e v e l o p  i n  c o u r t s  o f  a p p e a l s  a n d  i n  t h e

U n i t e d  S t a t e s  S u p r e m e  C o u r t  s i n c e  t h e  1 9 4 8  c o d i f i c a t i o n  o f  t h o  t e r m .

W h a t  e m e r g e s  f i r s t ,  a n d  f r o m  t h o  c o u r t s  o f  a p p e a l s ,  i s  a  f a c t

o r i e n t e d  m o t h o d o l o g y  f o r  e v a l u a t i o n  o f  c i a i m s  o f  I n d i a n  C o u n t r y .

S e c o n d l y ,  a n d  c o n i n g  f r o m  t h e  U n i t e d  S t a t e s  S u p r e m o  C o u r t  d e c i s i o n s ,

w e  s e e  a  d r a m a t i c  f o c u s i n g  u p o n  t h e  q u e s t i o n  o f  w h e t h e r  l a n d  h a s

b o o n  v a l i d l y  s e t  a p a r t  f o r  t h e  u s e  o f  I n d i a n s  a s  s u c h ,  u n d e r

s u p e r i n t e n d e n c e  o f  t h e  g o v e r n m e n t .

T w o  c i r c u i t  c o u r t  d e c i s i o n s ,  U n i t e d  S t a t e s  v .  M a r t i n o .  4 4 2

F . 2 d  1 0 2 2  ( 1 0 t h  c i r .  1 9 7 1 ) ,  a n d  U n i t c d - S t a t e s  v .  S o u t h . D a k o t a .  6 6 5

F . 2 d  8 3 7  ( 8 t h  C i r .  1 9 8 1 ) ,  c e r t ,  d e n i e d .  4 5 9  U . S .  8 2 3  ( 1 9 B 2 ) ,  a p p e a r

t o  l e a d  t h e  w a y  i n  s h a p i n g  t h e  l a w  o f  I n d i a n  C o u n t r y  s u b s e q u e n t  t o

t h e  e n a c t m e n t  o f  1 8  U . S . C .  5  1 1 5 1 .  I t  i s  t h e s e  t w o  c a s e s  w h i c h  t h o

N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  d r e w  u p o n  f o r  i t s  a n a l y s i s  o f  t h o

m e r i t s  o f  t h e  I n d i a n  C o u n t r y  i s s u e  b e f o r e  i t  o n  i n t e r l o c u t o r y  a p p e a l

f r o m  t h i s  c o u r t ' s  d e c i s i o n  g r a n t i n g  a  p r o l i m n a r y  i n j u n c t i o n  i n

S e e  R e v i s o r ' s  n o t e .  1 9 4 8  A c t ,  T i t l e  1 9  U . S . C . A .  a t  8 6  
( W e s t  1 9 8 6 ) .  A l t h o u g h  c o d i f i e d  i n  T i t l e  1 3  o f  t h e  U n i t e d  S t a t e s  

C o d e  w h i c h  c o v e r s  c r i m e s ,  t h e r e  i s  n o  q u e s t i o n  b u t  w h a t  t h o  
s t a t u t o r y  d e f i n i t i o n  o f  I n d i a n  C o u n t r y  h a s  a p p l i c a t i o n  i n  c i v i l  l a w  
a s  w e l l  a s  c r i n i n a l  l a w .  C a l i f o r n i a  v ,  C a b a z o n  B a n d  o f  M i s s i o nIndiana, *ao u.s. 2 0 2 , 2 0 7  n.5 (1987).
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V i l l a g e  o f  V e n e t i e .  8 5 6  F . 2 d  1 3 8 4  ( 9 t h  C i r .  1 9 8 8 ) .  E a c h  o f  M a r t i n o

a n d  S o u t h  D a k o t a  s e t  o u t  a  m u l t i - f a c t o r e d  s c h e m e  o f  a n a l y s i s  f o r  a  

d e t e r m i n a t i o n  o f  t h e  " q u i t e  f a c t u a l l y  d e p e n d e n t "  I n d i a n  C o u n t r y  

i s s u e .  I d j .  a t  1 3 9 1 .

I n  i t s  V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n ,  t h i s  c o u r t  

d i s c u s s e d  M a r t l n e  a n d  S o u t h  D a k o t a 1 1  a n d  f o r  r e a s o n s  e x p l a i n e d  

t h e r e , ' ’  t h o  c o u r t  h a s  r e f o r m e d  t h o  s i x  f a c t o r s  d i s c u s s e d  b y  t h o  

N i n t h  C i r c u i t  C o u r t  o f  A p p e a l s  i n  i t s  V e n e t i e  d e c i s i o n * 1  a s  f o l l o w s :

( 1 )  t h e  n a t u r e  o f  t h o  a r e a ;

( 2 )  t h e  r e l a t i o n s h i p  o f  t h e  a r e a  i n h a b i t a n t s  
t o  o n e  a n o t h e r ,  t o  I n d i a n  t r i b e s ,  a n d  t h o  
f e d e r a l  g o v e r n m e n t ;

( 3 )  t h e  e x t e n t  t o  w h i c h  t h e  i n h a b i t a n t s  a n d
I n d i a n  t r i b e s  o f  t h e  a r e a  a r e  u n d e r  t h e
s u p e r i n t e n d e n c e  o f  t h e  f e d e r a l  g o v e r n m e n t ;  
a n d

( 4 )  t h e  o x t c n t  t o  w h i c h  t h o  a r e a  w a s  s o t  a s i d e  
f o r  t h e  u s e  a n d  o c c u p a n c y  o f  I n d i a n s  a s  
s u c h .

P r i o r  t o  t h e  E i g h t h  C i r c u i t  d e c i s i o n  i n  S o u t h  D a k o t a ,  t h e  

U n i t e d  S t a t e s  S u p r o m e  C o u r t  d e c i d e d  U n i t e d  S t a t e s  v .  J o h n .  4 3 7  U . S .

f a v o r o f th e S ta te  o f A laska in  tho V ene t ie case . A laska v. N a t iv e

V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n .  C l e r k ' s  D o c k e t  N o .  1 5 4
a t  1 6 - 1 8 .

V o n o t i e  I n d i a n  C o u n t r y  d e c i s i o n .  C l e r k ' s  D o c k e t  N o .  1 5 4
a t  2 5 - 2 7 .

° V e n e t i e . 356 F.2d at 1391.
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6 3 4  ( 1 9 7 3 ) . 14 T h o  c a s e  s e e m s  n o t  c o  h a v e  a t t r a c t e d  a s  m u c h

a t t e n t i o n  i n  I n d i a n  l a w  c a s e s  a 3  o n e  m i g h t  h a v e  e x p e c t e d .  J o h n  i s  

b r i e f l y  m e n t i o n e d  i n  S o u t h  D a k o t a  f o r  t h e  p r o p o s i t i o n  t h a t  a  s t a t e  

a s s e r t i o n  o f  j u r i s d i c t i o n  o v e r  l a n d  d o e s  n o t  n e c e s s a r i l y  d e f e a t  a  

f i n d i n g  o f  a  d o p e n d o n t  I n d i a n  c o m m u n i t y .

I n  J o h n ,  t h o  S u p r e m e  C o u r t  d e a l t  w i t h  C h o c t a w  I n d i a n  l a n d s  

w h i c h  t h e  g o v e r n m e n t  h a d  p u r c h a s e d  f o r  t h e  M i s s i s s i p p i  C h o c t a w s  a n d  

w h i c h  C o n g r e s s  h a d  d e c l a r e d  t o  b e  t r u s t  l a n d s .  S u b s e q u e n t l y ,  t h e  

D e p a r t m e n t  o f  t h e  I n t o r i o r  p r o c l a i m e d  t h e s e  s a m e  l a n d s  t o  b e  a  

r e s e r v a t i o n .

T h e  d e f e n d a n t ,  J o h n ,  w a s  i n d i c t e d  b y  a  f e d e r a l  g r a n d  j u r y .  

H e  w a s  t r i e d  a n d  c o n v i c t e d  o f  s i m p l e  a s s a u l t .  O n  a p p e a l ,  t h o  F i f t h  

C i r c u i t  h e l d  t h a t  t h e  l a n d s  i n  q u e s t i o n  w e r e  n o t  I n d i a n  C o u n t r y  a n d  

f o r  t h i s  r e a s o n ,  J o h n  c o u l d  n o t  b e  p r o s e c u t e d  u n d e r  f e d e r a l  l a w .  

S e e  1 8  U . S . C .  5  1 1 5 3 .  W h i l e  t h e  f e d o r a l  a p p e a l  w a s  u n d e r w a y ,  J o h n  

w a s  i n d i c t e d  b y  a  s t a t o  g r a n d  j u r y  i n  c o n n e c t i o n  w i t h  t h o  s a m e  

i n c i d e n t  g i v i n g  r i s e  t o  t h o  f e d e r a l  p r o s e c u t i o n .  J o h n  w a s  c o n v i c t e d  

o f  a  m o r e  s e r i o u s  o f f e n s e  a f t e r  a  - > t a t e  c o u r t  t r i a l .  H e  a p p e a l e d ,  

a n d  t h o  M i s s i s s i p p i  S u p r e m o  C o u r t  a f f i r m e d ,  h o l d i n g  t h a t  t h o  f e d e r a l  

c o u r t  d i d  n o t  h a v e  j u r i s d i c t i o n .

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e j e c t e d  t h e  c o n c l u s i o n  

o f  t h e  F i f t h  C i r c u i t  a n d  t h e  M i s s i s s i p p i  S u p r e m o  C o u r t  o n  t h o  I n d i a n

T h e  c o u r t  h e r e  r e p e a t s  a t  n o s e  l e n g t h  i t s  d e c i s i o n  o f  t h e  
m o s t  r e c e n t  U n i t e d  S t a t o s  S u p r o m e  C o u r t  I n d i a n  C o u n t r y  c a s e s  b e c a u s o  
o f  t h e i r  c r i t i c a l  r o l e  i n  t h i s  d o c i s i o n .
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C o u n t r y  i s s u e .  A f t e r  e x p r e s s l y  t a k i n g  n o t i c e  o f .  t h e  t h r e e  

c a t e g o r i e s  o f  l a n d  w h i c h  C o n g r e s s  d e f i n e d  a s  I n d i a n  C o u n t r y ,  i t  

h e l d ,  d r a w i n g  u p o n  t h e  a u t h o r i t y  o f  M c G o w a n  a n d  P e l i c a n ,  t h a t  t h e  

t e s t  f o r  t h e  e x i s t e n c e  o f  I n d i a n  C o u n t r y  i s ,  " w h e t h e r  t h e  l a n d  i n  

q u e s t i o n  ' h a d  b e e n  v a l i d l y  s e t  a p a r t  f o r  t h e  u s e  o f  t h o  I n d i a n s  a s  

s u c h ,  u n d e r  t h e  s u p e r i n t e n d e n c e  o f  t h o  G o v e r n m e n t .  J o h n .  4 3 7  U . S .  

a t  6 4 9  ( q u o t i n g  U n i t e d  S t a t e s  v .  P e l i c a n .  2 3 2  U . S .  4 4 2 ,  4 4 9  ( 1 9 1 4 ) ,  

a n d  U n i t e d  S t a t C S _ v .  M c G o w a n .  3 0 2  U . S .  5 3 5 ,  5 3 9  (  1 9 3 8 ) ) .  T h e  C o u r t  

h e l d  t h a t  t h e  l a n d s  p u r c h a s e d  f o r  t h e  C h o c t a w s  b y  t h o  g o v e r n m e n t ,  

d e c l a r e d  b y  C o n g r e s s  t o  b e  t r u s t  l a n d s  a n d  b y  t h o  E x e c u t i v e  t o  b e  

a  r e s e r v a t i o n ,  c o n s t i t u t e d  a  s o t - a s i d o  o f  l a n d  f o r  t h e  u s e  o f  

I n d i a n s  a s  s u c h .  T h e  C o u r t  o b s e r v e d  t h a t  " ( t ] h c  M i s s i s s i p p i  l a n d s  

i n  q u e s t i o n  h e r e  w e r e  d e c l a r e d  b y  C o n g r e s s  t o  b o  h e l d  i n  t r u s t  b y  

t h e  F e d e r a l  G o v e r n m e n t  f o r  t h o  b e n e f i t  o f  t h e  M i s s i s s i p p i  C h o c t a w  

I n d i a n s  w h o  w e r e  a t  c h a t  t i m e  u n d e r  f e d e r a l  s u p e r v i s i o n . "  J o h n  4 3 7  

U . S .  a t  6 4 9 .  T h i s  c o u r t  t a k e s  t h e  f o r e g o i n g  s t a t e m e n t  t o  r e i n f o r c e  

a  p o i n t  t h a t  i s  e a s i l y  o v e r l o o k e d :  i t  i s  n o t  l a n d  b u t  I n d i a n s  w n i c h

m u s t  b o  u n d e r  t h o  s u p e r i n t e n d e n c e  o f  t h e  g o v e r n m e n t  i n  t h e  

P e l i c a n / J o h n  t e s t  f o r  I n d i a n  C o u n t r y .

T h o  C o u r t  r e j e c t e d  M i s s i s s i p p i ' s  c o n t e n t i o n  t h a t  t h e  

C h o c t a w ' s  h a d  t e e n  a s s i m i l a t e d  a n d  w e r e  n o  l o n g e r  s u b j e - r t  t o  f e d e r a l  

g o v e r n m e n t  s u p e r v i s i o n .  A s  r e g a r d s  s u p e r i n t e n d e n c e ,  J o h n  c o n t a i n s  

s e v e r a l  s i g n i f i c a n t  h o l d i n g s .  F i r s t l y ,  t h e  f a c t  t h a t  t h e  

M i s s i s s i p p i  C h o c t a w s  w o r e  a  " r e m n a n t "  o f  a  l a r g e r  t r i b e  w h i c h  h a d
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b e e n  f o r c e d  o u t  o f  M i s s i s s i p p i  d i d  n o t  d e f o a t  " f e d e r a l  p o w e r  t o  d e a l  

w i t h  ( t h e  r e m n a n t ) . "  J o h n .  4 3 7  U . S .  a t  6 5 3 .  S e c o n d l y ,  t h e  f a c t  

t h a t  f e d e r a l  s u p e r v i s i o n  o f  t h e  M i s s i s s i p p i  c h o c t a w s  w a s  n o t  

c o n t i n u o u s  d i d  n o t  d e f e a t  " f e d e r a l  p o w e r  t o  d e a l  w i t h  t h e n . "  I d .  

T h i r d l y ,  c i t i z e n s h i p  s t a t u s  d i d  n o t  d e f e a t  t h e  p o w e r  o f  C o n g r e s s  t o  

l e g i s l a t e  f o r  t h e  M i s s i s s i p p i  C h o c t a w s .  J

I n  1 9 9 1 ,  i n  a  c a s e  s o m e w h a t  m o r e  a n a l o g o u s  t o  t h a t  b e f o r e  

t h i 3  c o u r t ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a g a i n  r e t u r n e d  t o  t h e  

I n d i a n  C o u n t r y  q u e s t i o n  i n  O k l a h o m a  . T a x  C o m m ' n  v .  c i t i z e n  B a n d  

E o t f l w a t o n i  I n d i a n  T r i b e  o f  O k l a h o m a .  4 9 8  U . S .  5 0 5  ( 1 9 9 1 ) .  I n

P o t a w a t o m i .  t h e  I n d i a n  t r i b e  s o l d  c i g a r e t t e s  w i t h o u t  c o l l e c t i n g  

s t a t e  s a l e s  t a x e s  f r o m  a  s t o r e  l o c a t e d  u p o n  l a n d  h e l d  i n  t r u s t  f o r  

t h e  t r i b e  b y  t h e  f e d e r a l  g o v e r n m e n t .  O k l a h o m a  s o u g h t  t o  c o l l e c t  t h e  

t a x e s .  T h e  t r i b e  s u e d  t o  e n j o i n  t h e  c o l l e c t i o n  o f  t a x e s  a n d  

O k l a h o m a  c o u n t e r c l a i m e d  s e e k i n g  b o t h  t o  c o l l e c t  t h e  t a x e s  p a s t  d u e  

a n d  t o  e n j o i n  t h e  t r i b e  f r o m  f u r t h e r  s a l e s  w i t h o u t  c o l l e c t i n g  

a p p l i c a b l e  s t a t e  t a x e s .  T h e  b u l k  o f  t h e  d i s c u s s i o n  i n  P o t a w a t o m  

h a s  t o  d o  w i t h  i s s u e s  o f  j u r i s d i c t i o n  a n d  s o v e r e i g n t y .  T h e  c a s e  i s  

o f  v a l u e  h e r o ,  h o w e v e r ,  b e c a u s e  u n l i k e  J o h n  w h i c h  d e a l t  w i t h  

r e s e r v a t i o n  l a n d s ,  t h o  l a n d  i n  P o t a w a t o n i  w a s  n o t  i n  a  r e s e r v a t i o n  

a l t h o u g h  i t  w a s ,  a s  i n d i c a t e d  a b o v e ,  h e l d  b y  t h o  f e d e r a l  g o v e r n m e n t  

i n  t r u s t  f o r  t h o  t r i b e .

ORDER Pago 10



l a n d  a s  t r i b a l  t r u s t  l a n d s  a n d  r e s e r v a t i o n s  w a s  n o t  s i g n i f i c a n t .

S p e a k i n g  f o r  t h e  C o u r t ,  t h e  C h i e f  J u s t i c e  w r o t e :

I n  U n i t e d  S t a t e s  v .  J o h n .  4 3 7  U . S .  6 3 4  ( 1 9 7 8 ) ,  
w e  s t a t e d  t h a t  t h e  t e s t  f o r  d e t e r m i n i n g  w h e t h e r  
l a n d  i s  I n d i a n  c o u n t r y  d o e s  n o t  t u r n  u p o n  
w h e t h e r  t h a t  l a n d  i s  d e n o m i n a t e d  " t r u s t  l a n d "  
o r  " r e s e r v a t i o n " .  R a t h e r ,  w e  a s k  w h e t h e r  t h e  
a r e a  h a s  b e e n  " ' v a l i d l y  s e t  a p a r t  f o r  t h e  u s e  
o f  t h e  I n d i a n s  a s  s u c h ,  u n d e r  t h e
s u p e r i n t e n d e n c e  o f  t h e  G o v e r n m e n t . ' "  I d . .  a t  
6 4 8 - 4 9 ;  s e e  a l s o  U n i t e d  S t a t e s  v .  M c G o w a n .  3 0 2  
U . S .  5 3 5 ,  5 3 9  ( 1 9 3 8 ) .

P o t a w a t o n i .  4 9 8  U . S .  a t  5 1 1 .

O n e  f i n a l  c i r c u i t  l e v e i  c a s e  m e r i t s  m e n t i o n  a t  t h e

c o n c l u s i o n  o f  t h i s  r e v i e w  o f  I n d i a n  C o u n t r y  c a s e  l a w .  I n  B u z z a r d

v .  O k l a h o m a  T a x  C o m m ' n ,  9 9 2  F . 2 d  1 0 7 3  ( 1 0 t h  C i r . ) ,  c e r t ,  d e n i e d ,  1 1 4

S .  C t .  5 5 5  ( 1 9 9 3 ) ,  t h e  T e n t h  C i r c u i t  r e v i s i t e d  t h e  I n d i a n  C o u n t r y

i s s u e .  I n  B u z z a r d .  a  b a n d  o f  C h e r o k e e  I n d i a n s  w h o  w e r e  o r g a n i z e d

a s  a  t r i b e  p u r c h a s e d  f e e  l a n d .  U n d e r  t h e  t r i b a l  c h a r t e r ,  t h e  t r i b e

c o u l d  n o t  s e l l  t h e  l a n d  w i t h o u t  f e d e r a l  a p p r o v a l .  I t  w a s  c o n t e n d e d

t h a t  s u c h  a p p r o v a l  c o n s t i t u t e d  s u f f i c i e n t  f e d e r a l  g o v e r n m e n t

i n v o l v e m e n t  f o r  t h e  l a n d  t o  h a v e  b e e n  v a l i d l y  s e t  a p a r t  f o r  I n d i a n s

a s  s u c h .  T h e  d i s t r i c t  c o u r t  h e l d  t h a t  f e d e r a l  a p p r o v a l  o f  a  s a l e

w a s  n o t  t h e  e q u i v a l e n t  o f  a  f e d e r a l  s e t - a s i d e  o f  l a n d  f o r  t h e  t r i b e .

T h e  d i s t r i c t  c o u r t  c o n c l u d e d  t h a t  t h e  l a n d  i n  q u e s t i o n  w a s  n o t

The Cou r t he ld in  Potawaton i th a t the c h a r a c - e r i z a t i o n  o f
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I n d i a n  C o u n t r y ,  w i t h  n a r y  a  m e n t i o n  o f  i t s  d e c i s i o n  i n  M a r * i n e  s o m e

t w e n t y  y e a r s  p r e v i o u s ,  t h e  T e n t h  C i r c u i t  a f f i r m e d . 15

I n  E & s g a c d ,  t h e  c i r c u i t  c o u r t  e x p r e s s l y  r e c i t e d  t h e  I n d i a n

C o u n t r y  d e f i n i t i o n  o f  s e c t i o n  1 1 5 1  n o t i n g  t h a t :

I n  a d d i t i o n  t h e  S u p r e m e  C o u r t  h a s  h e l d  t h a t  
I n d i a n  c o u n t r y  i n c l u d e s  l a n d  " ' v a l i d l y  s e t  
a p a r t  f o r  t h e  u s e  o f  t h e  I n d i a n s  a s  s u c h ,  u n d e r  
t h e  s u p e r i n t e n d e n c e  o f  t h e  G o v e r n m e n t . ' "
E a t a w a t o m i  I n d i a n  T r i b e .  ( 4 9 8  U . S .  a t  5 1 1
( q u o t i n g  J o h n .  4 3 7  U . S .  a t  6 4 9 ) ] .

B u z z a r d .  9 9 2  F . 2 d  a t  1 0 7 6 .  T h e r e a f t e r ,  a n d  w i t h o u t  r e f e r e n c e  t o  t h e

c o n c e p t  o f  a  d e p e n d e n t  I n d i a n  c o m m u n i t y ,  t h e  c i r c u i t  c o u r t  p r o c e e d e d

t o  a n a l y z e  t h e  s e t - a s i d e  i s s u e  w h i c h  c o n f r o n t e d  i t .  P e r t i n e n t  t o

a  f u l l e r  u n d e r s t a n d i n g  o f  t h e  c o n c e p t  o f  a  s e t - a s i d e ,  t h e  T e n t h

C i r c u i t  o b s e r v e d ,  " l a n d  i s  ' v a l i d l y  s e t  a p a r t  f o r  t h e  u s e  o f  I n d i a n s

a s  s u c h ' ,  o n l y  i f  t h e  f e d e r a l  g o v e r n m e n t  t a k e s  s o m e  a c t i o n

i n d i c a t i n g  t h a t  t h e  l a n d  i s  d e s i g n a t e d  f o r  u s e  b y  I n d i a n s . "  I d .

S i m i l a r l y ,  t h o  T e n t h  C i r c u i t  o b s e r v e d  t h a t  " ( s ] u p c r i n t e n d e n c y  o v e r

t h e  l a n d  r e q u i r e s  t h o  a c t i v e  i n v o l v e m e n t  o f  t h o  f e d e r a l  g o v e r n m e n t . "

I d ,  T h e  c o u r t  c o n c l u d e d  t h a t  h o l d i n g  l a n d  i n  t r u s t  s h o w s  t h a t  t h e

g o v e r n m e n t  m e a n s  t o  e x e r t  j u r i s d i c t i o n  o v o r  t h o  l a n d .  A p p l y i n g

t h e s e  v i e w s ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  t r i b a l  l a n d  i n  q u e s t i o n

h a d  n o t  b e e n  v a l i d l y  s e t  a p a r t  f o r  t h e  t r i b e ' s  u s e  b y  t h e  f e d e r a l

A s  d i s c u s s e d  a b o v e ,  t h o  T e n t h  C i r c u i t  i n  M a r t i n o  h e l d  t h a t  
f e e  l a n d  p u r c h a s e d  b y  l  t r i b e  w a s  I n d i a n  C o u n t r y .  M o t  s u r p r i s i n g l y  
b e c a u s e  i t  p r e c e d e d  J o h n .  M a r t i n o ,  w h i l e  i n c l u d i n g  a s  a  f a c t o r  t o  
b e  c o n s i d e r e d  t h e  e s t a b l i s h e d  p r a c t i c e  o f  g o v e r n n o n t  a g e n c i e s  t o w a r d  
t h o  a r e a ,  d o c s  n o t  f o c u s  t h e  a t t e n t i o n  u p o n  l a n d  b a i n g  s o t  a s i d e  f o r  
t h o  u s e  o f  I n d i a n  p e o p l e  a s  d o e s  S o u t h  D a k o t a ,  a n d  P o t a w a t o n i .
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g o v e r n m e n t  e v e n  t h o u g h  S e c r e t a r i a l  a p p r o v a l  o f  a n y  s a l e  w a s  r e q u i r e d  

u n d e r  t h e  t r i b e ' s  c h a r t e r .  T h e  l a n d  w a s  a c q u i r e d  b y  t h e  t r i b e  

u n i l a t e r a l l y .  T h e  c o u r t  e m p h a s i z e d  t h a t  t h e  l a n d  i n  q u e s t i o n  w a s  

a c q u i r e d  j u s t  a s  a n y  o t h e r  p e r s o n  m i g h t  d o ,  a n  a p p a r e n t  r e f e r e n c e  

t o  t h e  r e q u i r e m e n t  t h a t  l a n d  b e  s e t  a s i d e  f o r  I n d i a n s  a s  s u c h . 11* 

A f t e r  d i s c u s s i n g  h o w  c e r t a i n  c o n s e q u e n c e s ' 7 o f  f i n d i n g  I n d i a n  

C o u n t r y  s u p p o r t e d  t h e  c o n c l u s i o n  t h a t  t h e  t r i b a l  l a n d s  i n  B u z z a r d  

w e r e  n o t  I n d i a n  C o u n t r y ,  t h e  c o u r t  c o n c l u d e d  w i t h  t h e  o b s e r v a t i o n  

t h a t ,  " ( n ) o t h i n g  i n  M c G o w a n  o r  t h e  c a s e s  c o n c e r n i n g  t r u s t  l a n d  

i n d i c a t e s  t h a t  t h e  S u p r e m e  C o u r t  i n t e n d e d  f o r  I n d i a n  t r i b e s  t o  h a v e  

. . .  u n i l a t e r a l  p o w e r  t o  c r e a t e  I n d i a n  c o u n t r y . "  I d .  a t  1 0 7 7 .

T h i s  c o u r t  c o n c l u d e s  t h a t  B u z z a r d  a n d  t h e  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  c a s e s  u p o n  w h i c h  i t  i s  f o u n d e d  o v e r t u r n  M a r t i n e  t o  t h e  

e x t e n t  t h a t  t h e  l a t t e r  c a s e  s u g g e s t s  t h a t  a  t r i b e  m a y  a d d  t o  I n d i a n  

C o u n t r y  b y  s i m p l y  p u r c h a s i n g  f e e  t i t l e  t o  p r o p e r t y  f r o m  a  p r i v a t e ,  

t h i r d  p a r t y .  S a n d o v a l .  h o w e v e r ,  s t a n d s  u n a f f e c t e d  b y  J o h n  a n d  

P o t a w a t o m i  o w i n g  t o  t h e  f a c t  t h a t  C o n g r e s s  d e c l a r e d  t h e  P u e b l o  l a n d s

I n  B u z z a r d ,  t h e  T e n t h  C i r c u i t  c o n t i n u e d  w i t h  a  d i s c u s s i o n  
o f  w h e t h e r  o r  n o t  t h e  s u b j e c t  " l a n d  r i s ) s u p e r i n t e n d e d  b y  t h e  f e d e r ­
a l  g o v e r n m e n t . "  B u z z a r d .  9 9 2  F . 2 d  a t  1 0 7 6 .  A s  d i s c u s s e d  a b o v e  i n  
c o n n e c t i o n  w i t h  J o h n ,  t h i s  d i s c u s s i o n  a p p e a r s  m i s d i r e c t e d ;  f o r  t h e  
U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  s a i d  t h a t  t h e  q u e s t i o n  o f  l a n d  b e i n g  
s e t  a s i d e  f o r  I n d i a n s  a s  s u c h  i s  o n e  f a c t o r  a n d  t h e  s u p e r i n t e n d e n c e  
o f  I n d i a n s ,  n o t  l a n d ,  i s  a n o t h e r  f a c t o r .

T h e  c o u r t  d i s c u s s e d  a s  f l o w i n g  f r o m  a n  I n d i a n  C o u n t r y  
d e t e r m i n a t i o n  t h e  l i m i t a t i o n  o f  s t a t o  c r i m i n a l  j u r i s d i c t i o n  ( w h i c h  
i s  n o t  a  f a c t o r  i n  t h e  i n s t a n t  c a s e )  a n d  t h e  i m p a c t  o f  a n  I n d i a n  
C o u n t r y  d e t e r m i n a t i o n  o n  t a x i n g  p o w e r s  o f  s t a t e s .
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t o  b e  I n d i a n  C o u n t r y  a s  a  m a t t e r  o f  f e d e r a l  l a w  e v e n  t h o u g h  t h e  

P u e b l o  l a n d s  w e r e  n o t  s e t  a s i d e  b y  t h e  f e d e r a l  g o v e r n m e n t .

T h i s  c o u r t  c o n c l u d e s ,  b a s e d  u p o n  P o t a w a t o m i .  t h a t  i t  d o e s  

n o t  m a t t e r  a s  r e g a r d s  t h e  I n d i a n  C o u n t r y  i s s u e  w h e t h e r  t h e  t r i b e  

d o e s  o r  d o e s  n o t  h a v e  a  r e s e r v a t i o n .  R e a d i n g  J o h n  a n d  P o t a w a t o m i  

t o g e t h e r ,  w h a t  d o e s  m a t t e r  i s  w h e t h e r ,  a s  a  m a t t  . - r  o f  f a c t ,  t h e  

t r i b e  o c c u p i e s  l a n d  s e t  a s i d e  f o r  n a t i v e  A l a s k a n s ,  a s  s u c h ,  u n d e r  

t h e  s u p e r i n t e n d e n c e  o f  t h e  g o v e r n m e n t .

T h i s  c o u r t  c o n c l u d e s ,  o n  t h e  b a s i s  o f  J o h n  a n d  P o t a w a t o m i  

t h a t  I n d i a n  C o u n t r y  c a n n o t  e x i s t  a t  a l l  w i t h o u t  p r o o f  o f  t h r e e  

e l e m e n t s ,  o n e  o f  w h i c h  h a s  a l m o s t  n e v e r  b e e n  i n  c o n t e s t  i n  t h e  

I n d . . -  C o u n t r y  c a s e  l a w  a n d  t h e r e f o r e  r e c e i v e s  l i t t l e  o r  n o  m e n t i o n .  

A s  i s  e x p l i c i t  i n  t h e  N i n t h  C i r c u i t  C o u r t ' s  i n t e r l o c u t o r y  d e c i s i o n  

i n  V e n e t i e .  l a n d  c l a i m e d  t o  b e  I n d i a n  C o u n t r y  m u s t  b e  i n h a b i t e d  b y  

a n  I n d i a n  t r i b e .  V e n e t : e .  8 5 6  F . 2 d  a t  1 3 9 1 .  S e c o n d l y ,  t h e  t r i b e  

m u s t  b e  u n d e r  t h e  a c t i v e  s u p e r i n t e n d e n c e  o f  t h e  f e d e r a l  g o v e r n m e n t .  

T h i r d l y ,  t h e  t r i b e  m u s t  h a v e  h a d  l a n d  s e t  a s i d e  b y  t h e  f e d e r a l  

g o v e r n m e n t  f o r  i t s  p e o p l e  a s  N a t i v e s .  I f  t h e  p r o o f  o f  t h e  c l a i m a n t s  

t o  I n d i a n  C o u n t r y  f a i l s  a s  t o  a n y  o n e  o f  t h e s e  e l e m e n t s ,  t h e n  t h e  

c l a i m  o f  I n d i a n  C o u n t r y  f a i l s .  T h e  o t h e r  f a c t o r s  h a v i n g  t o  d o  w i t h  

t h e  a r e a  a n d  i t s  i n h a b i t a n t s  a n d  t h e i r  r e l a t i o n s h i p s  t o  o n e  a n o t h e r ,  

t h e  t r i b e  a n d  t h e  g o v e r n m e n t  f o c u s  p r i n c i p a l l y  o n  g e o g r a p h i c  a n d  

d e m o g r a p h i c  c o n s i d e r a t i o n s  w h i c h  h a v e  r e l e v a n c e  p r i n c i p a l l y  w h e r e
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t h e r e  i s  s o m e  s i g n i f i c a n t  d i s a g r e e m e n t  a s  t o  t h e  e x t e n t  o f  I n d i a n  

C o u n t r y  a s  d i s t i n g u i s h e d  f r o m  i t s  e x i s t e n c e  p e r  s e . "

T h e  c o u r t  p r o c e e d s  n o w  w i t h  t h e  d i s c u s s i o n  o f  w h e t h e r  o r  

n o t  t h e  d e f e n d a n t s  h a v e  e s t a b l i s h e d  b y  a  p r e p o n d e r a n c e  o f  t h e  

e v i d e n c e  t h a t  t h e  R e s o l u t i o n  A r e a  c o n s t i t u t e s  I n d i a n  C o u n t r y .

Discussion

A s  a  c o n s e q u e n c e  o f  m o t i o n  p r a c t i c e  i n i t i a t e d  b y  d e f e n d a n t  

K l u t i  K a a h  N a t i v e  V i l l a g e  o f  C o p p e r  C e n t e r ,  t h e  c o u r t  h a s  d e t e r m i n e d  

t h a t  t h e  K l u t i  K a a h ,  i n c l u d i n g  r e s i d e n t s  o f  t h e  N a t i v e  V i l l a g e  o f  

C o p p e r  C e n t e r ,  a r e  a n  I n d i a n  t r i b e . ”  A l t h o u g h  d e f e n d a n t  K l u t i  K a a h  

N a t i v e  V i l l a g e  o f  C o p p e r  C e n t e r  ( t h e  t r i b e )  h a s  b e e n  d i s m i s s e d  f r o m  

t h i s  c a s e  w i t h  t h e  c o n c u r r e n c e  o f  t h e  p l a i n t i f f s ,  t h e  r e m a i n i n g  

d e f e n d a n t s  a r e  t h e  p r o p o n e n t s  o f  t h e  t r i b a l  t a x  w h i c h  t h e  p l a i n t i f f s

I n  t h i s  r e g a r d ,  t h o  c o u r t  r e c o g n i z e s  t h a t  t h e r e  i s  s t i l l  
s o m e  o v e r l a p  b e t w e e n  i t s  f a c t o r  2  a s  r e g a r d s  t h e  r e l a t i o n s h i p  o f  
a r e a  r e s i d e n t s  t o  t h e  f e d e r a l  g o v e r n m e n t  a n d  f a c t o r  3  h a v i n g  t o  d o  
w i t h  s u p e r i n t e n d e n c e  o f  I n d i a n  t r i b e s  b y  t h e  f e d e r a l  g o v e r n m e n t .  
S e e  p a g e  7 ,  s u p r a .  A l t h o u g h  t h e  s a m e  f a c t s  m a y  w e l l  b e  r e l e v a n t  a s  
t o  b o t h  f a c t o r s ,  t h e  f o c u s  i s  d i f f e r e n t .  T h e  l o c a t i o n  o f  d e a l i n g s  
b e t w e e n  i n h a b i t a n t s  a n d  f e d e r a l  a g e n c i e s  m a y  w e l l  h e l p  d e f i n e  t h e  
g e o g r a p h i c  e x t e n t  o f  I n d i a n  C o u n t r y  w h e r e  t h a t  i s  a t  i s s u e .  W h e r e ,  
a s  h e r e ,  a  p r i n c i p a l  i s s u e  i s  t h *  e x t e n t  o f  s u p e r i n t e n d e n c e ,  t h e  
f o c u s  i s  u p o n  f e d e r a l  a c t i v i t y  p e r  s e —  w h a t  h a v e  C o n g r e s s  a n d  t h e  
E x e c u t i v e  a g e n c i e s  d o n e  i n  r e l a t i n g  t o  N a t i v e  p e o p l e  a s  
d i s t i n g u i s h e d  f r o m  w h e r e  t h e  a c t i v i t y  h a s  e f f e c t .

O r d e r  o f  D e c e m b e r  2 2 ,  1 9 9 3 ,  C l e r k ’ s  D o c k e t  N o .  2 0 3  a t  2 .  
S e e  a l s o .  O r d e r  o f  S e p t e m b e r  2 0 ,  1 9 9 5 ,  C l e r k ' s  D o c k e t  N o .  1 6 6  i n  
N a t i v e  V i l l a g e  o f  V e n e t i e ,  e t  a l .  v .  S t a t e  o f  A l a s k a .  F 6 6 - 0 0 7 5  C V ,  
w i t h  r e s p e c t  t o  t h e  e f f e c t  o f  5 8  F e d .  R e g .  5 1 , 3 6 4  ( O c t .  2 1 ,  1 9 9 3 ) ,  
a  n o t i c e  e n t i t l e d :  I n d i a n  E n t i t i e s  R e c o g n i z e d  a n d  E l i g i b l e  T o
R e c e i v e  S e r v i c e s  F r o n  t h e  U n i t e d  S t a t e s  B u r e a u  o f  I n d i a n  A f f a i r s .
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c h a l l e n g e ;  a n d  t h e  c o u r t  c o n c l u d e s  t h a t  t h e s e  r e m a i n i n g  d e f e n d a n t s  

a r e  p r o p e r  p a r t i e s  t o  d e f e n d  t h a t  t a x  a n d  a s s e r t  t h e  e x i s t e n c e  o f  

I n d i a n  C o u n t r y  o n  b e h a l f  o f  t h e  t r i b e  a s  a  j u r i s d i c t i o n a l  b a s i s  f o r  

t h e  t a x .

A s  t o  t h e  s e c o n d  ( s u p e r i n t e n d e n c e )  a n d  t h i r d  ( s e t  a s i d e )  

e l e m e n t s  o f  t h i s  c a s e ,  t h e  c o u r t  w i l l  h e r e  a s  i t  d i d  i n  t h e  V e n e t i e  

I n d i a n  C o u n t r y  d e c i s i o n  a n a l y z e  t h e  e v i d e n c e  p r o d u c e d  a s  t o  a l l  f o u r  

V e n e t  i  o  f a c t o r s  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  w h e t h e r  t h e  

R e s o l u t i o n  A r e a  i s  a  d e p e n d e n t  I n d i a n  c o m m u n i t y  a n d  t h e r e f o r e  I n d i a n  

C o u n t r y .  A s  i n  V e n e t i e .  t h i s  c o u r t  c o n c l u d e s  t h a t  a  d e p e n d e n t  

I n d i a n  c o m m u n i t y  e x i s t s  a s  t o  A l a s k a  N a t i v e  t r i b e s  w h e n  t h e r e  i s  t h e  

r e q u i s i t e  d e g r e e  o f  p o l i t i c a l  s u p e r i n t e n d e n c e 20 b y  t h e  f e d e r a l  

g o v e r n m e n t  o f  a  t r i b e  o c c u p y i n g  l a n d s  s e t  a s i d e  f o r  A l a s k a  N a t i v e s  

a s  s u c h . ' 1 T h a t  r e q u i s i t e  d e g r e e  o f  s u p e r i n t e n d e n c e  e x i s t s  w h e r e  

t h e  d e g r e e  o f  c o n g r e s s i o n a l  a n d  E x e c u t i v e  a g e n c y  c o n t r o l  o v e r  t h e  

A l a s k a  N a t i v e  t r i b e  i s  s o  p e r v a s i v e  a s  t o  e v i d e n c e  a n  i n t e n t i o n  t h a t

T h e  s t a t u t o r y  u s e  o f  t h e  t e r m  " d e p e n d e n t ”  t o  m o d i f y  I n d i a n  
C o u n t r y  t e n d s  t o  s u g g e s t  t h a t  t h e  f o c u s  i s  u p o n  t h e  s t a t e  o f  t h e  
t r i b e  c l a i m i n g  t o  o c c u p y  I n d i a n  C o u n t r y .  T h i s  f o c u s  t o o  e a s i l y  
l e a d s  t o  a  d i s c u s s i o n  o f  o n l y  e c o n o m i c s .  C u r r e n t  S u p r e m e  C o u r t  c a s e  
l a w  a s  h e r e i n a f t e r  d i s c u s s e d  l a r g e l y  a v o i d s  t h e  t e r m  " d e p e n d e n t ”  i n  
f a v o r  o f  t h e  t e r m s  " s u p e r i n t e n d e n c e "  o r  " f e d e r a l  s u p e r v i s i o n ”  w h i c h  
t e n d  t o  b r o a d e n  a n d  s h i f t  t h e  f o c u s  o f  a t t e n t i o n  t o  t h e  e n t i r e t y  o f  
t h e  r e l a t i o n s h i p  o f  t h e  f e d e r a l  g o v e r n m e n t  t o  t h e  t r i b e .  U n i t e d  
S t a t e s  v .  J o h n .  4 3 7  U . S .  6 3 4 ,  6 4 9  ( 1 9 7 8 ) .

: i  V e n e t i e  I n d i a n  C o u n t r y  d e c i s i o n ,  C l e r k ' s  D o c k e t  N o .  1 5 4  
a t  4 ,  2 7 .
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t h e  f e d e r a l  g o v e r n m e n t ,  n o t  t h e  s t a t e ,  b e  t h e  d o m i n a n t  p o l i t i c a l  

i n s t i t u t i o n  i n  t h e  a r e a .

N a t u r e  o f  t h e  A r e a 22 

T h e  a r e a  i n  w h i c h  t h e  d e f e n d a n t s '  b u s i n e s s  a c t i v i t y  t a x  

w o u l d  a p p l y  ( R e s o l u t i o n  A r e a )  c o n s i s t s  o f  t w o  t o w n s h i p s 23 ( 7 2  s q u a r e  

m i l e s ) ,  i s  l o c a t e d  i n  t h e  c e n t e r  o f  a  b r o a d  r i v e r  v a l l e y ,  a n d  

s t r a d d l e s  n o t  o n l y  t h e  C o p p e r  R i v e r  b u t  a l s o  t h e  T r a n s A l a s k a  

P i p e l i n e ,  a  m a j o r  e l e c t r i c  p o w e r  t r a n s m i s s i o n  l i n e ,  a n d  t h e  

R i c h a r d s o n  H i g h w a y ,  a  p r i n c i p a l  ( a n d  t h e  o r i g i n a l )  r o a d w a y  

c o n n e c t i n g  t i d e w a t e r  V a l d e z ,  A l a s k a  t o  F a i r b a n k s  i n  t h e  i n t e r i o r  o f  

A l a s k a . 24 T h a t  p o r t i o n  c f  t h e  R e s o l u t i o n  A r e a  e a s t  o f  t h e  C o p p e r  

R i v e r  i s  o w n e d  b y  t h e  f e d e r a l  g o v e r n m e n t  a n d  h a s  b e e n  s e t  a s i d e  a s

A l t h o u g h  n o t  c a s e  d i s p o s i t i v e ,  t h e  c o u r t  h a s  d e t e r m i n e d  
t o  e v a l u a t e  f a c t o r s  1  a n d  2 ,  n a t u r e  o f  t h e  a r e a ,  a n d  r e l a t i o n s h i p s  
o f  t h e  a r e a  i n h a b i t a n t s ,  b e c a u s e  t h e y  i n v o l v e  i n f o r m a t i v e  b a c k g r o u n d  
m a t e r i a l  w h i c h  w i l l  s e r v e  t o  e s t a b l i s h  a  c o n t e x t  f o r  t h e  d i s c u s s i o n  
o f  o t h e r  f a c t o r s  w h i c h  a r e  d i s p o s i t i v e  o f  t h e  c a s e .

n  S e e  n o t e  7 ,  s u p r a .

24 D e f e n d a n t s '  E x h i b i t  3 2 1 .  S e e  a l s o  d e f e n d a n t s '  E x h i b i t  3 4 9 .
S e e  a l s o  a t t a c h m e n t  1  t o  S e c o n d  B r e l s f o r d  A f f i d a v i t  o f  M a y  2 9 ,  1 9 8 7 ,  
C l e r k ' s  D o c k e t  N o .  1 2 4 .  P l a i n t i f f s '  E x h i b i t  2  i s  a  p h o t o c o p y  o f  t h e  
B r e l s f o r d  A f f i d a v i t  a t t a c h m e n t ;  b u t  t h e  f o r m e r  d o e s  n o t  a d e q u a t e l y  
d e p i c t  t h e  l a t t e r  f o r  l a c k  o f  c o l o r  a n d  l a c k  o f  a n  a c r y l i c  o v e r l a y  
w h i c h  d e p i c t s  t h e  l o c a t i o n  o f  t h e  u t i l i t y  a n d  t r a n s p o r t a t i o n  c o r r i ­
d o r  w i t h d r a w a l  ( P u b l i c  L a n d  O r d e r  5 1 5 0 )  d i s c u s s e d  i n  t h e  U n c o n t e s t e d  
S t a t e m e n t  o f  F a c t s .  P l a i n t i f f s '  E x h i b i t  2 1  i s  a n  e n l a r g e m e n t  o f  t h e  
c e n t r a l  a n d  m o s t  c r i t i c a l  p o r t i o n  o f  t h e  R e s o l u t i o n  A r e a —  s h o w i n g  
i n  d e t a i l  t h e  l o c a t i o n  o f  t h e  t o w n  o f  C o p p e r  C e n t e r ,  t h e  A h t n a  s u b ­

d i v i s i o n  w h e r e  t r i b a l  m e m b e r s  r e s i d e  w i t h i n  t h e  R e s o l u t i o n  A r e a ,  t h e  
p i p e l i n e  c o r r i d o r  a n d  s o  f o r t h .

ORDER Page 17



t h e  W r a n g e l l - S t .  E l i a s  N a t i o n a l  P a r k  a n d  P r e s e r v e . 23 A t  t h e  v e r y  

c e n t e r  o f  t h e  R e s o l u t i o n  A r e a ,  s e c t i o n  1 3 ,  T 2 N ,  R 1 W ,  a n d  s e c t i o n  1 8 ,  

T 2 N ,  R 1 E ,  s t r a d d l e  t h e  C o p p e r  R i v e r  m e r i d i a n ,  o n e  o f  t w o  c a r d i n a l  

l i n e s  f r o m  w h i c h  a l l  l a n d  i n  t h e  C o p p e r  R i v e r  v a l l e y  h a s  b e e n  

s u r v e y e d . 24 T h i s  t w o - s q u a r e  m i l e  a r e a  i s ,  a s  a  p r a c t i c a l  m a t t e r ,  

t h e  " c h o k e  p o i n t "  o f  t h e  R e s o l u t i o n  A r e a  f o r  t h r o u g h  t h i s  t w o - s q u a r e  

m i l e  i r e a  p a s s e s  t h e  p o w e r  t r a n s m i s s i o n  l i n e ,  t h e  T r a n s A l a s k a  

P i p e l i n e ,  t h e  C o p p e r  a n d  K l u r . i n a  R i v e r s ,  a n d  t h e  R i c h a r d s o n  H i g h w a y  

( b o t h  n e w  a n d  o l d )  .  T h e  a r m y  t e l e g r a p h  l i n e  u s e d  t o  p a s s  t h r o u g h  

t h i s  a r e a .  T h e  C o p p e r  C e n t e r  l a n d i n g  s t r i p  i s  j u s t  o u t s i d e  o f  t h i s

t w o - s q u a r e  m i l e  a r e a .  T h e  n o n - N a t i v e  t o w n  o f  C o p p e r  C e n t e r  h a s  b e e n

i n  e x i s t e n c e  a t  t h e  c o n f l u e n c e  o f  t h e  l . i u t i r a  a n d  C o p p e r  R i v e r s  

s i n c e  t h e  t u r n  o f  t h e  c e n t u r y .  E x c e p t  a s  o t h e r w i s e  n o t e d  b e l o w ,  

t h i s  t w o - s q u a r e  m i l e  a r e a  ( p l u s  t h e  a i r f i e l d  l a n d  i m m e d i a t e l y  t o  t h e  

n o r t h  o f  i t )  i s  n o w  a n d  h a s  s i n c e  t h e  t u r n  o f  t h e  c e n t u r y  b e e n  t h e  

f o c a l  p o i n t  o f  a l l  h u m a n  e n d e a v o r  i n  t h e  R e s o l u t i o n  A r e a .

S e c t i o n s  1 3  a n d  1 3  ( a n d  a  s m a l l  a m o u n t  o f  a d j a c e n t  l a n d  i n c l u d i n g  

t h e  a i r s t r i p  a r e a )  a r e  a l l  o w n e d  b y  e i t h e r  p r i v a t e  i n d i v i d u a l s  o r  

t h e  S t a t e  o f  A l a s k a .  T h i s  l a n d  i s  s u b j e c t  t o  t h e  T r a n s A l a s k a  

P i p e l i n e  r i g h t - o f - w a y .

W i t h  t h e  e x c e p t i o n  o f  a  l i t t l e  o v e r  f o u r  s q u a r e  m i l e s  o f  

l a n d  l o c a t e d  o n  t h e  s o u t h  s i d e  o f  t h e  w e s t  o n e - h a l f  o f  t h e

D e f e n d a n t s '  E x h i b i t  3 2 1 .

D e f e n d a n t s '  E x h i b i t  3 4 9 .
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R e s o l u t i o n  A r e a ,  t h e  r e m a i n d e r  ( r o u g h l y  t h e  w e s t e r l y  o n e - h a l f )  o f  

t h e  R e s o l u t i o n  A r e a  i s  o w n e d  b y  A h t n a ,  I n c . 27 A h t n a ,  I n c .  i s  a n  

A l a s k a  b u s i n e s s  c o r p o r a t i o n  f o r m e d  t o  m e e t  t h e  r e q u i r e m e n t s  o f  t h e  

A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t ,  4 3  U . S . C .  §  1 6 0 1 ,  e t  s e c .  A s  

a  c o n s e q u e n c e  o f  A N C S A ,  A h t n a ,  I n c .  b e c a m e  e n t i t l e d  t o  s e l e c t  a n d  

r e c e i v e d  p a t e n t  t o  s i g n i f i c a n t  l a n d s  i n  t h e  C o p p e r  R i v e r  v a l l e y ,  

i n c l u d i n g  l a n d s  i n  t h e  R e s o l u t i o n  A r e a . 2'  K l u t i  K a a h  C o r p o r a t i o n ,  

a l s o  a n  A l a s k a  b u s i n e s s  c o r p o r a t i o n  f o r m e d  b y  m e m b e r s  o f  t h e  t r i b e  

p u r s u a n t  t o  A N C S A  a l s o  r e c e i v e d  t i t l e  t o  t h e  s u r f a c e  o f  s i g n i f i c a n t  

l a n d s  i n  t h e  R e s o l u t i o n  A r e a . 29 B y  a n  a g r e e m e n t  a n d  p l a n  o f  m e r g e r  

e n t e r e d  i n t o  b y  A h t n a ,  I n c .  a n d  v a r i o u s  A h t n a  r e g i o n  v i l l a g e  

c o r p o r a t i o n s  i n c l u d i n g  K l u t i  K a a h  C o r p o r a t i o n ,  t h e  v i l l a g e  

c o r p o r a t i o n s  m e r g e d  i n t o  A h t n a ,  I n c .  a n d  a l l  o f  t h e i r  p r o p e r t y

D e f e n d a n t s '  E x h i b i t  3 4 9 .

P l a i n t i f f s '  E x h i b i t  1 9 .  I t  i s  w o r t h  n o t i n g  i n  p a s s i n g
t h a t  a p p r o x i m a t e l y  h a l f  o f  t h e  A h t n a  l a n d  h o l d i n g s  i n  t h e  R e s o l u t i o n  
A r e a  w e r e  a v a i l a b l e  f o r  s e l e c t i o n  b y  s e t t l e m e n t  a c t  c o r p o r a t i o n s  
b e c a u s e  o f  t h e  r e v o c a t i o n  o f  P u b l i c  L a n d  O r d e r  5 1 5 0  w h i c h  h a d  
w i t h d r a w n  a  u t i l i t y  a n d  t r a n s p o r t a t i o n  c o r r i d o r  f o r  t h e  T r a n s A l a s k a  
P i p e l i n e  a s  a u t h o r i z e d  b y  A N C S A .  4 3  U . S . C .  5  1 6 1 6 ( c ) .  T h i s  
w i t h d r a w a l  w o u l d  h a v e  p r e v e n t e d  A N C S A  c o r p o r a t i o n s  f r o m  s e l e c t i n g  
t h e  l a n d s  w h i c h  a r e  p r e s e n t l y  c r o s s e d  b y  t h e  T r a n s A l a s k a  P i p e l i n e  
w i t n i n  t h e  R e s o l u t i o n  A r e a .  I n  o r d e r  t o  s o l v e  t h i s  l a n d  s e l e c t i o n  
p r o b l e m ,  A h t n a ,  I n c .  a n d ,  a m o n g  o t h e r s ,  t h e  K l u t i  K a a h  C o r p o r a t i o n ,  
a n d  A l y e s k a  e n t e r e d  i n t o  a  p r i v a t e  a g r e e m e n t  w h e r e b y  A l y e s k a  v o u l ^  
p r o v i d e  c e r t a i n  e m p l o y m e n t  f o r  A h t n a  N a t i v e s  a n d  w o u l d  n o t  o b j e c t  
t o  r e v o c a t i o n  o f  P u b l i c  L a n d  O r d e r  5 1 5 0 ,  t h e r e b y  m a k i n g  t h e s e  l a n d s  
a v a i l a b l e  f o r  s e l e c t i o n .

29 P l a i n t i f f s '  E x h ib i t 18.
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r i g h t s  w e r e  g i v e n  o v e r  t o  t h e  s u c c e s s o r  c o r p o r a t i o n ,  A h t n a ,  I n c . JU 

T h e  n e t  r e s u l t  i s  t h a t  n e i t h e r  t h e  t r i b e  n o r  i t s  v i l l a g e  c o r p o r a t i o n  

o w n s  a n y  l a n d  i n  t h e  R e s o l u t i o n  A r e a .  T h e  U n i t e d  S t a t e s  G o v e r n m e n t  

d o e s  n o t  h o l d  i n  t r u s t  f o r  t h e  t r i b e  a n y  l a n d  i n  t h e  R e s o l u t i o n  

A r e a .  I n d i v i d u a l  m e m b e r s  o f  t h e  t r i b e  h o l d  l e a s e r ,  o r  l a n d  u s e  

p e r m i t s  a u t h o r i z i n g  t h e i r  o c c u p a n c y  o f  h o m e s i t e  l o t s  i n  t h e  A h t n a  

s u b d i v i s i o n  l o c a t e d  b e t w e e n  t h e  n e w  a n d  o l d  R i c h a r d s o n  H i g h w a y s  i n  

s e c t i o n s  1  a n d  2  o f  t h e  w e s t e r n  h a l f  o f  t h e  R e s o l u t i o n  A r e a . ”  T h i s  

s u b d i v i s i o n  i s  a p p r o x i m a t e l y  t w o  m i l e s  a l o n g  t h e  o l d  R i c h a r d s o n  

H i g h w a y  f r o m  t h e  n o n - N a t i v e  t o w n  o f  C o p p e r  C e n t e r .  A l t h o u g h  t h e r e  

a r e  a  f e w  o t h e r  a m e n i t i e s  s u c h  a s  a  c o m m u n i t y  h a l l  a d j a c e n t  t o  t h e  

A h t n a  s u b d i v i s i o n ,  t h e  l a t t e r  i s  e s s e n t i a l l y  a  r e s i d e n t i a l  a r e a .  

C o m m e r c i a l  a c t i v i t y  i s  f o c u s e d  i n  t h e  n o n - N a t i v e  t o w n  o f  C o p p e r  

C e n t e r .

T h e  R e s o l u t i o n  A r e a  a n d  s u r r o u n d i n g  C o p p e r  R i v e r  v a l l e y  

w a s  o c c u p i e d  b y  p e r h a p s  t h r e e  h u n d r e d  N a t i v e s  p r i o r  t o  t h e  t u r n  o f  

t h e  c e n t u r y .  I n  1 8 9 8 ,  a s  a  p a r t  o f  t h e  r u s h  f o r  g o l d  i n  t h e  Y u k o n  

T e r r i t o r y ,  s t a m p e d e r s  h e a d i n g  f o r  t h e  i n t e r i o r  o f  A l a s k a  a n d  t h e  

Y u k o n  T e r r i t o r y  c a m e  d o w n  t h e  K l u t i r . a  R i v e r  t o  i t s  c o n f l u e n c e  w i t h  

t h e  C o p p e r  R i v e r ;  a n d  a  c o m m u n i t y  d e v e l o p e d  t h e r e .  A t  t h e  t i n e  

t h e r e  w a s  n o  N a t i v e  c o m m u n i t y  a t  t h i s  s i t e ,  a l t h o u g h  t h e r e  w e r e  

s m a l l  N a t i v e  s e t t l e m e n t s  n o r t h ,  s o u t h  a n d  a c r o s s  t h e  C o p p e r  R i v e r

D e f e n d a n t s '  E x h i b i t  1 8 0 .

P l a i n t i f f s '  E x h i b i t  2 1 .
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f r o m  t h e  m i n e r s '  c o m m u n i t y .  A l t h o u g h  t h e  m a j o r i t y  o f  t h e  m i n e r s  

s o o n  p a s s e d  o n ,  a  f e w  r e m a i n e d ;  a n d  t h e  c o u r t  f i n d s  f r o m  t h e  s t i p u ­

l a t e d  f a c t s  a n d  o t h e r  e v i d e n c e  b e f o r e  i t  t h a t  w i t h i n  t h e  R e s o l u t i o n  

A r e a ,  t h e r e  h a s  a l w a y s  b e e n  a  m a j o r i t y  o f  n o n - N a t i v e  p e o p l e .

R e l a t i o n s h i p  o f  A r e a  I n h a b i t a n t s  t o  O n e  A n o t h e r ,  
t o . I n d i a n  T r i b e s , . . a n d  t o  t h e  F e d e r a l  G o v e r n m e n t

M e m b e r s  o f  t h e  t r i b e  a n d  n o n - N a t i v e s  h a v e  l i v e d  i n  v e r y

c l o s e  p r o x i m i t y  t o  o n e  a n o t h e r  i n  a n  a r e a  c o m p r i s i n g  l e s s  t h a n  t h r e e

s q u a r e  m i l e s 32 f o r  v e r y  n e a r l y  a  h u n d r e d  y e a r s .

P e r h a p s  r e a l i z i n g  t h a t  t h e  c l a i m  t h a t  t h e  e n t i r e

R e s o l u t i o n  A r e a  w a s  I n d i a n  C o u n t r y  w o u l d  n e c e s s a r i l y  c a u s e  t h e  c o u r t

t o  e x a m i n e  t h e  r e l a t i o n s h i p s  b e t w e e n  r e s i d e n t s  o f  t h a t  e n t i r e  a r e a

f o r  p u r p o s e s  o f  e v a l u a t i n g  t h e  c o h e s i v e n e s s  o f  t h e  r e s i d e n t s —

w h e t h e r  t h e y  c o n s t i t u t e d  a  s i n g l e  c o m m u n i t y  o r  n o t ,  c o u n s e l  a t  t h e

o u t s e t  o f  t h e  t r i a l  i n  h i s  o p e n i n g  s t a t e m e n t  o n  b e h a l f  o f  t h e

d e f e n d a n t s  t o o k  t h e  p o s i t i o n  t h a t :

T h e  a r e a  * t  i s s u e  i s  n o t  t h e  e n t i r e  r e s o l u t i o n  
a r e a ,  e v e n  t h o u g h  t h e  t a x  p u r p o r t s  t o  a s s e r t

3* T h e  c o u r t  h a s  r e f e r e n c e  h e r e  t o  s e c t i o n s  1  a n d  1 2  i n  t h e  
w e s t e r n  o n e - h a l f  o f  t h e  R e s o l u t i o n  A r e a  ( T 2 N ,  R 1 W ,  C . R . M . )  a n d  
s e c t i o n  1 8  i n  t h e  e a s t e r n  h a l f  o f  t h e  R e s o l u t i o n  A r e a  ( T 2 N ,  R 1 E ,  
C . R . M . ) .  P l a i n t i f f s '  E x h i b i t  2 1  a n d  d e f e n d a n t s ' E x h i b i t  3 4 9 .  T h i s  
a p p e a r s  t o  i m p l y  a  g a p  o f  o n e  o r  t w o  m i l e s  b e t w e e n  t w o  c o m m u n i t i e s .  
T h a t  i s  r e a l l y  n o t  a n  a c c u r a t e  p i c t u r e  o f  t h o  s i t u a t i o n ;  f o r  t h e  
r e a l i t y  i s  t h a t  t h e  e n t i r e  C o p p e r  C e n t e r  c o m m u n i t y  ( m e a n i n g  b o t h  t h e  
N a t i v e  a n d  n o n - N a t i v e  c o m m u n i t y )  i s  s t r u n g  o u t  a l o n g  a  t h r e e - m i l e  
s t r e t c h  o f  t h e  o l d  R i c h a r d s o n  H i g h w a y  b e t w e e n  t h e  A h t n a  s u b d i v i s i o n  
o n  t h e  n o r t h  i n  s e c t i o n s  1  a n d  2  a n d  t h o  f o r m e r  9 1 i x  h o m e s t e a d  
p r o p e r t y  i n  t h o  s o u t h  l o c a t e d  i n  s e c t i o n  1 8 .  T h o  a i r p o r t  a n d  t h o  
o l d  s c h o o l  f o r  t h e  c o m m u n i t y  a r e  l o c a t e d  i n  b e t w e e n .
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j u r i s d i c t i o n  over  the res ol ut io n area. The
area at issue, and the only area at issue, is 
the are a u n d e r l i n i n g  [sic) tho -- A ly esk a
p i p e l i n e ........

(T)he tribe d oe s not  c o n t e n d  that the non- 
N a t i v e  c o m m u n i t y  of C op p e r  Ce nt e r  is a part  of 
t h e i r  d e p e n d e n t  Indian comm uni ty.  All the 
t rib e c o n t e n d s  is t ha t their former Kl uti  Kaah 
C o r p o r a t i o n  la n ds (,J) are Indian Countr y.

T r i a l  Tr a n s c r i p t ,  Vol. I at 9. In substance, d e f e n d a n t s  now c o n t e n d

t h a t  o n l y  the are a o u t l i n e d  in red w i t h i n  the  R e s o l u t i o n  Ar e a on

d e f e n d a n t s '  e x h i b i t s  is Indian C o u n t r y .”

Th e  co urt  c a n n o t  force the d e f e n d a n t s  to c la im  as Indian

C o u n t r y  an area as to w h i c h  they d e s i r e  to a b a n d o n  that claim. The

d e f e n d a n t s  cannot, however, by so d o i ng  force the  c o u r t  to d i s r e g a r d

the r e l e v a n t  c o m m u n i t y  and the re le v a n t  r e l a t i o n s h i p s  of area

in h ab i t a n t s .  C o n s i d e r i n g  all of the evidence, i nc lu din g the J o in t

S t a t e m e n t  of U n c o n t c s t c d  Facts, the c our t finds, as s u m m a r i z e d

below, that for p u r p o s e s  of de fen da nt s'  c l a i m  of Ind-an C o u n t r y  in

t h i s  case, the r o l e va nt  c o m m u n i t y  e xt en ds  f r o m  tho f or m e r  Rlix

h o m e s t e a d  p r o p e r t y  in se c t i o n  18 to the A htn a s u b d i v i s i o n  p r o p e r t y

in s e c t i o n s  1 and 2 as wel l as the  in ter ve n in g lands a d j a c e n t  to the

o l d  R i c h a r d s o n  H i g h w a y  and oa s t of the new R i c h a r d s o n  H i g h w a y  as

As set out above, Ahtna, Inc. s u c c e e d e d  to o w n e r s h i p  of 
m o s t  of the W e s t e r n  half of the R e s o l u t i o n  Ar e a u p o n  me rg e r  of Kluti 
K a a h  C o r p o r a t i o n  into Ahtna, Inc.

u D e f e n d a n t s ' E x h i b i t  3 4 9 .
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the y  c ro ss  s e c t i o n s  12, 13 (T2N, R1W, C.R.M.), a n d  the s o u t h w e s t  

c o r n e r  of s e c t i o n  7 (T2N, R1E, C . R . M . ) .’5

T h e  Ahtna lived and hu nte d and fis he d in the v i c i n i t y  of 

the are a a b o v e - d e s c r i b e d  including in the R e s o l u t i o n  A r e a  and b e y o n d  

si nc e b e f o r e  the first cont<ict w.th Eu ropeans. T h e  A ht na  I n d i a n s  

of th e g e n e r a l  area met Russi an  e x p l o r e r s  wi t h fo rce  and  a p p a r e n t l y  

m a s s a c r e d  them. A mu ch  d if fe re nt  r e l a t i o n s h i p  d e v e l o p e d  v e r y  

r a p i d l y  b e t w e e n  United States Army  p e r s o n n e l  w h o  c a m e  into the area  

f o l l o w i n g  t h e  g o l d  rush in the 1890s. T h e r e  is no e v i d e n c e  of 

h o s t i l i t y  b e t w e e n  the miners or a r m y  p e r s o n n e l  and the Ahtna. 

Indeed, it a p p e a r s  that the Ahtna w e n t  ou t of t h e i r  w a y  to be of 

a s s i s t a n c e .  T h e po pu l a t i o n  e xp l o s i o n  put a s e v e r e  s t r a i n  o n local 

re s o u r c e s ;  and  it is c l e a r  that the A h t n a  b e c a m e  d e p e n d e n t  u p o n  the 

a r m y  for s u s t e n a n c e  for many years. T h e  a r m y  wa s  f o l l o w e d  by 

g o v e r n m e n t  s c h o o l  t ea che rs  who in r e t r o s p e c t  p r o b a b l y  d i d  the A h t n a  

m o r e  h a r m  th a n  g o o d  by luring them a w a y  from  t h e i r  t r a d i t i o n a l  w a y s  

and  m o r e  p a r t i c u l a r l y  by e n c o u r a g i n g  th em  to s e t t l e  ne ar  C o p p e r  

C e n t e r  a r o u n d  the school w hic h was lo ca te d in w h a t  ha s n ow  bee n  

s u r v e y e d  as se c t i o n  12 on the we st  side  of the ol d R i c h a r d s o n  

H i g h w a y .” A f t e r  e na ct me nt  of ANCSA, the N a t i v e  r e s i d e n t i a l  area  

m o v e d  n o r t h  s l i g h t l y  into the Ahtna s u b d i v i s i o n  on A h t n a  lands in

Pl ain ti ff s'  Exhibit 21. B o t h  N a t i v e  an d  n o n - N a t i v e  r e s i­
d e n t s  of this  c o m m u n i t y  have, of course, u s e d  a m u c h  larger a r e a  for 
s u b s i s t e n c e  h u n t i n g  and fishing.

P l a i n t i f f s '  E x h i b i t  2 1 .
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s e c t i o n s  1 a n d  2. T h e  non-Native r e s i d e n t i a l  and b u s i n e s s  area 

r e m ai ne d at its o r i g i n a l  site on the Blix  h o m e s t e a d  in s e c t i o n  18. 

All of th es e p e o p l a  h a ve  lived, hunted, fished an d w o r k e d  together, 

in tho same  a re a right dow n to the present.

As d e t a i l e d  in the Joint S ta te m e n t  of U n c o n t e s t e d  Facts, 

t h er e is a long hi s t o r y  of Ahtna people p e r f o r m i n g  n o n - t r a d i t i o n a l  

w o r k  in the ar ea  in cluding cutting fi row ocd  for sale, o p e r a t i n g  

ferries, p e r f o r m i n g  labor on tho c o n s t r u c t i o n  of the army road w h i c h  

w a s  the p r e d e c e s s o r  to tho R i c ha rd so n  H ig hwa y,  the g o v e r n m e n t  

t e l e g r a p h  line and for non-Native m in o r s  in the area. Moot  

recently, Aht na,  Inc., on behalf of m e m b e r s  of the tribe, has 

s e c u r e d  c o m m i t m e n t s  fro m Alyeska for s u b s t a n t i a l  m a i n t e n a n c e  

c o n t r a c t s  a n d  thus Nat iv e  em pl oy men t in c o n n e c t i o n  w i t h  the 

o p e r a t i o n  of t h o  T r a n s A l a s k a  Pipeline. T h e r e  is a v e r y  long h i s t o r y  

of a c o m m u n i t y  of inturcst between all r e s i d e n t s  of the R e s o l u t i o n  

Area  as r e g a r d s  e m p l o y m e n t  for wages.

W i t h i n  tho R e s ol u ti on  Area, Na ti v e a nd  n o n - N a t i v e s  res id e  

in a s e g r e g a t e d  f a sh io n as a goncral p r o p o s i t i o n .  Th a t said, 

however , it is al s o  a fact that the S ta te  of A l a s k a  has o p e r a t e d  the 

o n l y  s c h o o l s  in the area  since the 1960s; an d t h o r e  must t h e r e f o r e  

bo a v e r y  d o f i n i t e  c o m m u n i t y  of interost b e t w e e n  all r e s i d e n t s  of 

th e area as r e g a r d s  education. The onl y  c o m m e r c i a l  a c t i v i t y  in the 

R e s o l u t i o n  A r e a  is located in section 18. T h e r e  is, for exampl o, 

no tribal s t o r e  in the Ahtna subdivision.
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Un til tho A h t n a  lands wore clo se d to n o n - n e m b e r 3 ,  Nat ive s 

and  n o n - N a t i v o s  all h u n t e d  and fished the sa me  areas, they all 

w o r k e d  together, they  all went  to the sane sc ho ol , and they all 

s h o p p e d  in the same c o m m e r c i a l  areas. Except s o c i a l l y  and  in the 

lo c at io n of re sidences, there is a d i s t in ct  c o m m u n i t y  of interest 

a m o n g s t  all w h o  re s id e in tho last m e n t i o n e d  area. Th e  facts 

p o i n t i n g  to a c o h e s i v c n c s s  botveen all of tho r e s i d e n t s  of the area 

s i g n i f i c a n t l y  o u t n u a b o r  those facts s u g g e s t i n g  s e p a r a t i o n  b et we en  

the N a t i v e  and n o n - N a t i v e  communities.

T h e  d e f e n d a n t s  refer to the tr i b e ' s  A N C S A  lands w h i ch  

Ahtna, inc. no w owns as the relevant Na ti ve  c o m m u n i t y .  Th a t  area 

is not now and ne ver has bee n a c om mu ni t y u n t o  itself. As sot out 

above, the c o u r t  has found that the r e l e v a n t  c o m m u n i t y  from a 

g e o g r a p h i c  p r o s p e c t i v e  e nc o m p a s s e s  both the N a t i v e  an d the non- 

N a t i v e  c o m m u n i t y  of C o p p e r  Contor. The best t h a t  c a n  be said from 

the de fe nd an t s'  p oin t of view is that t h e r e  ar e  two very  

i n t e r d e p e n d e n t  c o m m u n i t i e s  of people re si di ng  in t h e  r e l e v a n t  area. 

T h e r e  is not on e c o h e s i v e  Native community.

T h e  c o ur t n o w  tu rn s from the su b j e c t  of the r e l a t i o n s h i p s  

of area i nh ab it an ts  to the subject of r e l a t i o n s h i p s  b e t w e e n  area 

^ h a b i t a n t s  and tho tribe. Nativ es  w h o  r o s i d o  in tho R e s o l u t i o n  

A r e a  aro m e m b e r s  of tho tribe. N o n - N a ti vo s a r e  of c o u r s e  e x c l ud ed  

f r o m  tribal ac tivity. N o n - N a t i v o s  have  had l it t l e  or no kn ow l e d g e  

of the tribe per so and vi rt ua ll y no c o n t a c t  w i t h  it as a legal

ORDER Pago 25



entity. T h e fact that n o n - N a t i v e  residents of the ar ea  had little 

or no k n o w l e d g e  of the ex is te nc e of a t r i b e  is not at all 

in s tr uc ti ve  ab out w h e t h e r  the tribe occupi es I n d i a n  Country.

Finally, the R e s o l u t i o n  Area has long b e e n  the focus of 

s i g n i f i c a n t  c o n ta ct s b et w e e n  area r e si de n ts  a n d  the federal 

go v er nm en t.  T h e  United Sta t es  A rm y assisted N a t i v e s  an d n o n - N a t i v e s  

a l ik e as m i n e r s  passed th r o u g h  the Resol ut ion  Ar ea  on th eir  w a y to 

tho g o l d  fields in c e n t r a l  Al a sk a and the Y u k o n  Te r r i t o r y .  T h e  

federal g o v e r n m e n t  p r o v i d e d  sc h ool s for the N a t i v e  r e s i d e n t s  of the 

a re a do w n to 1960 whe n the S t a t e  of Alaska t o o k  o v e r  the e d u c a t i o n  

function. From  the turn of the century, fede ra l g o v e r n m e n t  a g e n t s  

a s s i s t e d  w i t h  the he a lt h and ge ne ra l welfare n e e d s  of  Na t i v e s  in the 

area. T h e  federal g o v e r n m e n t  enc ouraged n o n - N a t i v e s  to s e t t l e  in 

the area t h r o u g h  ho me s t e a d  laws and the s h o r t - t e r m  p r e s e n c e  of an 

a g r i c u l t u r a l  e x p e r i m e n t  station. The federal g o v e r n m e n t  bu ilt  the 

o r i g i n a l  R i c h a r d s o n  H i g h w a y  through the a r e a  a n d  u n d o u b t e d l y  

s u b s i d i z e d  the r e c o n s t r u c t i o n  of the road w h e n  th e  new R i c h a r d s o n  

H i g h w a y  wa s bu ilt  to the ea s t  of the original h i g h w a y .  The federal 

g o v e r n m e n t  ma de  a v a i l a b l e  mu ch  of the r i g h t - o f - w a y  for the 

T r a n s A l a s k a  Pipeline.

N a t i v e  res ide nt s of the R e s o l u t i o n  A r e a  c o n t i n u e  to 

re c e i v e  si g n i f i c a n t  s e r v i c e s  and benefits, e i t h e r  d i r e c t l y  from 

v a r i o u s  federal agenci es such  as the BIA a n d  the  In dia n H e a l t h  

S e r v i c e  or in directly t h ro ug h tho Copper R iv er  N a t i v e  As s o ci at io n.
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V a r i o u s  m e d i c a l  and o t h e r  simi lar  so ci a l  s e r v i c e s  are provided. 

P r o g r a m s  a l s o  e x is t in the fields of educ ation, housing, and v i l la ge  

g o v e r n m e n t . 17

In a d d i t i o n  to c u r r e n t l y  p r o v i d i n g  the school for the 

area, the S t a t e  of Al a sk a has, since s t a t e h o o d  in 1959, p r o v i d e d  a 

w i d e  r an ge of g o v e r n m e n t a l  services. The S t a t e  of Al as ka  has 

e x e r c i s e d  c i v i l  and c ri m i n a l  j u r i s d i c t i o n  t h r o u g h o u t  the R e s o l u t i o n  

A r e a  an d s u r r o u n d i n g  t e r r i t o r y  in clu di ng a c t i v i t i e s  by the Al as k a  

D e p a r t m e n t  of Pub li c Safety, State T r o o p e r s  and  D iv is i o n  of Fish  and 

w i l d l i f e  Prote cti on,  D i v i s i o n  of Fire P r o t e c t i o n  and D i v i s i o n  of 

M o t o r  V e h i c l e s .” T h e  Alaska D e p a r t m e n t  of E n v i r on me nt al  

C o n s e r v a t i o n ,” the A l a s k a  D e p a rt me nt  of T r a n s p o r t a t i o n  and Pu bl ic  

F a c i l i t i e s , 40 the Al as k a  D e p a rt m en t of Fish & G a m e , 41 a nd  the 

D i v i s i o n  of F o r e s t r y  of the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s 42 have 

a l l be en  i n v o l v e d  in t h e i r  r e s pe ct iv e ar ea s w i t h  respect to the 

C o p p e r  R i v e r  v a l l e y . 4’ Th e  St at e of Al a sk a c o m m e n c e d  e x e r c i s i n g

J o i n t  S t a t e m e n t  of U n c o n t o s t e d  Facts, Cl er k 's  Docket  
at 39-40, U  115-16.

C l e r k ' s  D oc k e t  No. 201, B u r t o n  t e s t i m o n y  at 1-5.

C l e r k ' s  Do cke t No. 233a, S a n d o r  t e s t i m o n y  at 1-4.

C l e r k ' s  Doc ke t No. 201, C a m p b e l l  t e s t i m o n y  at 1-2.

C l e r k ' s  Doc ke t No. 201, T o b e y  t e s t i m o n y  at 1-3.

C l o r k ' s  Do cke t No. 201, M a r i c l c  t e s t i m o n y  at 1-3.

Se e  Campi si testimony, T R  1-109-10.
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taxi ng  j u r i s d i c t i o n  for the entire length of the T r a n s A l a s k a  

Pipeline, i n c l u d i n g  the R es o l u t i o n  Area, s i n c e  the i nc ep t i o n  of 

p i p e l i n e  o p e r a t i o n s . 11

Finally, the c o u r t  takes note of the fact that p r i o r  to 

e n a c t m e n t  of the tribal bu si ne ss  a c t i v i t y  tax, the K l u ti  Kaah 

v i l l a g e  c o u n s e l  had not a t t e m p t e d  to e x e r t  g o v e r n m e n t a l  a u t h o r i t y  

o v e r  no n- Na ti ve s.  Cole, T R  2-83-34.

D e f e n d a n t s  c l a i m  that the D e p a r t m e n t  of the I n t e r i o r  ha s  

t r e a t e d  the ar ea  as Indian Country. T h e y  a r g u e  that h a v i n g  be e n  

d e c l a r e d  a tribe, the Kluti Kaah must  be a c om m u n i t y .  C o m m u n i t y  

r e s i d e n c e  is a par t of the c om m o n  law c o n c e p t  of tribal s ta tus . 

M o n t o v a  v. U n i t e d  S t a t e s . 180 U.S. 261, 266 (1901).

T h e  D e p a r t m e n t  of the Interior has in d ee d  d e c l a r e d  that  

the Kluti K a a h  ar e a tribe, but that d e c i s i o n  w a s  an e x e r c i s e  of 

Executive, p o l i t i c a l  power. Th e e x e r c i s e  of t h a t  p o w e r  r e q u i r e s  no 

s p e c i a l  fact find ing  and is su bj ec t to a t t a c k  o n l y  for a r b i t r a r i­

ness. U n i t e d  Sta te s v. S a n d o v a l . 231 U.S. 28, 46 (1913). T h e  

E x e c u t i v e  d e c i s i o n  to c o n s t i t u t e  the Kl uti  K a a h  as a tribe d o e s  not 

p r o v e  that t h e r e  is a d i s t i n c t l y  Native, c o h e s i v e  c o m m u n i t y  in the 

R e s o l u t i o n  Area. In addition, just p r i or  to the t r i al  of this case, 

the S o l i c i t o r  for the D e p a r t m e n t  of the In te r i o r  o p i n e d  that " N a t i v e

u J o i n t  S ta t e m e n t  of U n c o n t e s t e d  Facts, C l e rk 's  D o c k e t  
No, 196 at 6, 1 10.
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C o r p o r a t i o n  lands in Al as ka  do not q u a l i f y  as Indian c o u n t r y . " 45 

The  U n i t e d  S t a t e s  g o v e r n m e n t  has not tr e a t e d  the R e s o l u t i o n  Ar e a  as 

Ind i an  Country.

T h e  d e f e n d a n t s  argue that the federal g o v e r n m e n t  e x e r c i s e s  

c o n t r o l  ov e r the tr ibe and point to a n um b e r  of p r o v i s i o n s  of A N C S A  

to s u p p o r t  this co nte n ti on : limits upon a l i e n a b i l i t y  of c o r p o r a t i o n

stock, s e c t i o n  1606(h)(1), tax exemptions, s e c t i o n  1620, s e c u r i t y  

law e x e m p ti on s,  s e c t i o n  1625, cor por at e o p t i o n s  with  r e s p e c t  to 

c o r p o r a t e  stock, s e c t i o n  1 6 0 6 ( 1 ) (B) and (C) . D e f e n d a n t s  also p oi nt  

to p r o v i s i o n s  for a land bank, section 1636. Und eni ab l y,  C o n g r e s s  

ha s c o n t i n u e d  s pe ci a l pr o vis ion s for N a t i v e s  as regards their  

o p e r a t i o n  of A N C S A  corp ora tio ns . C o n g re ss  has s o u g h t  to ease th ese  

e n t i t i e s  into the b u s i n e s s  world rather than  turn them out all at 

once. As d i s c u s s e d  furth er  hereinafter, t he se  p r o v i s i o n s  do  not, 

h o wev er , a m o u n t  to a c t i v e  s u p e r i n t e n d e n c e  of the tribe. T h e s e  

p r o t e c t i o n s  ar e p a s s i v e  pro vi si o ns  w h ic h e i t h e r  are s e l f - e x e c u t i n g  

or ar e  op tio nal , the co nt ro l being wi t h the c o r p o ra ti on s,  not the 

fe d e r a l  g ov e rn me nt . For example, whet her  land is d e v e l o p e d  so as 

to b e c o m e  t a x a b l e  is up to the corp or ati ons . W h e t h e r  land sh ou l d  

bo p l a c e d  in the s pe c ia l pro te cte d st a t u s  of the land bank is 

e n t i r e l y  up to the corporation. How the N a t i v e  c o r p o r a t i o n s  and

45 Op. Solic. De p' t Interior, M - 3 6 9 7 5  (Jan. 12, 1993) at 132,

1 5 .
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t h e i r  lands sh ou ld  g r o w  a n d  d ev e l o p  is left a l m o s t  e n t i r e l y  to the 

d e c i s i o n  of the  corpo ra tio ns .

T h e  d e f e n d a n t s  co nt en d that the fe d e r a l  g o v e r n m e n t ' s  

a d m i n i s t r a t i o n  of the p i p e l i n e  r i g h t- of -w ay  u n d e r  43 U.S.C. 5 1651, 

et sea, a m o u n t s  to o v e r s i g h t  or co nt ro l over the tribe. D e f e n d a n t s  

ar e  wrong. It is the p r i v a t e  plaintiffs, not the tribe, w h i c h  are 

s u b j e c t  to o v e r s i g h t  and r e g ul at io n u n de r the T r a n s A l a s k a  P i p e l i n e  

A u t h o r i z a t i o n  Act.

D e f e n d a n t s  s u g g e s t  that an Indian c o m m u n i t y  w h i c h  is a 

t r i b e  is b y d e f i n i t i o n  de pendent. Thi s a r g u m e n t  begs the very 

q u e s t i o n  w h i c h  this ca s e presents. To  pr ev ail  in this c a s e  the 

d e f e n d a n t s  m u s t  be a tr ibe  (which is c o n c e d e d ) , t h e y  must  p r o v e  that 

th e  t r i b e  o c c u p i e s  land se t apart for Alaska N a t i v e s  as such, and 

t h e y  m u s t  p r o v e  that the tribe is u n d e r  the a c t i v e  s u p e r i n t e n d e n c e  

of the  f e de ra l gov ern me nt . For p u r p o s e s  of t hi s case, the c u r r e n t  

d i s c u s s i o n  of r e l a t i o n s h i p s  be tw een  area inh abitants, the t r i b e  and 

t h e  f e d e r a l  g o v e r n m e n t  p r o v i d e s  us eful ba ck g r o u n d  i n f o r m a t i o n  as to 

t h e  d i s p o s i t i v e  issues of land be ing  set  a s i d e  and a ct i v e  

s u p e r i n t e n d e n c e .

T h i s  in fo rm at io n also  shows that the r o l e  of the federal  

g o v e r n m e n t  v i s - a - v i s  the area, its residents, a n d  the t r i b e  has 

s i g n i f i c a n t l y  c ha ng ed  a n d  d i m i n i s h e d  in re la ti on  to  the role of the 

S t a t e  of A l a s k a  over  the years. Wo a r c  a very lon g way a w a y  from
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the d a y s  of Ind ia n ag e nt s whose re po rt s are s u m m a r i z e d  in 

e x c r u c i a t i n g  d e t a i l  in the S a n d o v a 1 decision.

Fe d era l S u p e r i n t e n d e n c e  of R e s o l u t i o n  Area 

In o r d e r  to es ta b l i s h  their c la im  that the tribe o c c u p i e s  

In dia n C oun tr y, the d e f e n d a n t s  mus t pr ove  by a p r e p o n d e r a n c e  of the  

e v i d e n c e  t h a t  the tribe is under s u p e r i n t e n d e n c e  of the f e de ra l  

go v e r n m e n t .  T h i s  co n c e p t  brings into pl ay  the "de pe n de nt " c o m p o n e n t  

of the s e c o n d  form of Indian Cou ntr y d ef in ed  by 18 U.S.C. 'j 1151(b) . 

It is in this  area  that the case law d e v e l o p e d  a b ov e be c o m e s  m o s t  

important.

T h e  c o n c e p t  of de pe nd enc e as re g a r d s  A m e r i c a n  I n d i a n  

t r i b e s  in fact p r e - d a t e s  S a n d o v a l . In the co ur se  of f o r m u l a t i n g  the 

r e l a t i o n s h i p  w h i c h  wo uld  exist betw een  the Un i t e d  St at es  and I n d i a n  

tribes, C h i e f  J u s t i c e  M ars hal l in C h e ro k ee  Mat ion v. G e o r g i a . 30 

U.S. l, 17 (1831), ch ar a c t e r i z e d  Indian tr i b e s  as " d o m e s t i c

d e p e n d e n t  n a t i o n s . "  In Cherokee Nat ion  as we ll  as W o r c e s t e r  v. 

G e o r g  i a . 31 U.S. 515 (1832), Chief J u s t i c e  M a r s h a l l  u s e d  m u c h

l a n gu ag e w h i c h  is fa mi li a r to us even t oda y as rega ds Indian tr i b e s  

an d t h e i r  r e l a t i o n s h i p  to the federal g o v e r nm en t.  As d i s c u s s e d  in 

d e t a i l  above, th e Su p r e m e  Co urt sp oke again of d e p e n d e n t  In di an  

c o m m u n i t i e s  in S a n d o v a 1 . 231 U.S. at  46; and h e r e  also  the f o cu s of 

the d i s c u s s i o n  was  the re la t io ns hi p b et wee n d i s t i n c t i v e l y  I n d i a n

S a n d o v a 1 . 231 U.S. at 40-44. 
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c o m m u n i t i e s  a n d  the federal government, in p a r t i c u l a r  Congress, 

w h i c h  has th e  p r i m a r y  o b l i g a t i o n  of d e t e r m i n i n g  for wh at  p e r i o d  of 

time  and to w h a t  e x t e n t  Indian tri be s s hal l r e m a i n  u n d er  the 

g u a r d i a n s h i p  a n d  p r o t e c t i o n  of the U n i t e d  States. I d . In J o h n  and 

P o t a w a t o m i . th e S up re m e C ou rt  has use d d i f f e r e n t  w o r d s —  s p e a k i n g  

of s u p e r i n t e n d e n c e  of Indian tribes by the U n i t e d  States, but the 

s u b s t a n c e  of t h e  co n c e p t  is the same.

In b r i e f i n g  this issue for the court, the  d e f e n d a n t s  have 

s u g g e s t e d  t h a t  tri bal  d e p e n d e n c e  is a p o l i t i c a l l y  o r i e n t e d  issue; 

a n d the p l a i n t i f f s  do  not disagree. Th e f o r e g o i n g  a u t h o r i t i e s  

(e s p e c i a l l y  S a n d o v a 1 an d J o h n ) show that  the fo cus  sh o ul d in d ee d be 

pol i ti ca l.  A s  the d o m i n a n t  sov er e ig n entity, it is for the federal 

g o v e r n m e n t  to d e t e r m i n e  for what time and to w h a t  e x t e n t  tr ib es  w il l  

be s u p e r v i s e d .  T h a t  is a pol itical c o n s i d e r a t i o n .  Th e c o u r t  does 

not s u g g e s t  t h a t  the e c o n o m i c  r e l a t i o n s h i p  b e t w e e n  the federal 

g o v e r n m e n t  a n d  a tribe is irrelevant. B e n e f i t s  p r o v i d e d  to tribes 

by the f e d e r a l  g o v e r n m e n t  are some e v i d e n c e  of a c o n g r e s s i o n a l  

d e t e r m i n a t i o n  to c o n t i n u e  su pe ri nte nd enc e. Ou r  inqui ry  is the 

b r o a d e r  on e of the t o t al i ty  of the i n t e r a c t i o n  (the p o l i t i c a l  

re l at i o n s h i p )  b e t w e e n  the federal g o v e r n m e n t  and th e tr ibe w h e r e i n  

t h e  focus is u p o n  how the federal g o v e r n m e n t  c o n d u c t s  itself to w ar d 

the tribe, n o t  the reverse. S u p e r i n t e n d e n c e  by the federal 

gov er nm en t,  a n d  the c o n s e q u e n t i a l  p o l i t i c a l  d e p e n d e n c e  on th e part  

of the tribe, exi st s for p urp ose s of s e c t i o n  1151(b) w h e r e  the
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d e g r e e  of c o n g r e s s i o n a l  and e xe cu t i v e  c on tr ol  o v e r  the  tr ibe  is so 

p e r v a s i v e  as to e v i d e n c e  an int ent io n that the  feder al  gover nme nt , 

no t the state, be the d o m i n a n t  pol itical i n s t i t u t i o n  in the a r e a . 47

T h e  c o u r t  n o w  an al y z e s  the q u e s t i o n  of w h e t h e r  the federal 

g o v e r n m e n t  p r e s e n t l y  e x e r c i s e s  act ive  s u p e r i n t e n d e n c e  o v e r  the Kluti 

K a a h  tribe. In d o i n g  so, the court re i t e r a t e s  its a d o p t i o n  of the 

J o i n t  S t a t e m e n t  of U n c o n t e s t e d  Facts and c o n t i n u e s  its c o n s i d e r a t i o n  

of o t h e r  fact fi nd in gs  ma d e herein. To the foreg oi ng,  the c o u rt  now 

a d d s  its e v a l u a t i o n  of the impact of A NCS A u p o n  the q u e s t i o n  of 

w h e t h e r  the f e de ra l g o v e r n m e n t  has c on ti n u e d  its p o l i t i c a l  d o m i n a n c e  

of th e  tr ibe  b e y o n d  1971.

T h e  t ri be n e v e r  p et i t i o n e d  for a n d  do es  not ha v e any 

formal, p o l i t i c a l  r e l a t i o n s h i p  with  the BIA as w o u l d  be the ca s e had 

it p e t i t i o n e d  for such  un de r the Indian R e o r g a n i z a t i o n  Ac t  ( I R A ) , 

25 U.S.C. § 461, et seg. Similarly, there is no s ta te  ch ar t e r e d

"( T ] h e  In dia n c o u n t r y  c l a s s i f i c a t i o n  is the b e n c h m a r k  for 
a p p r o a c h i n g  the a l l o c a t i o n  of federal, tribal, an d s t a t e  a u t h o r i t y  
w i t h  r e s p e c t  to In d i a n s  and Indian lands." I n d i a n  Country. U.S.A.. 
Inc. v. O k l a h o m a  T a x  C o m m ' n , 829 F.2d 967, 973  (10th Cir. 1987), 
cert, d e n i e d . 487 U.S. 1218 (1988). The  f o r e g o i n g  q u o t a t i o n  is 
f o l l o w e d  by a li ta ny  of au t h o r i t i e s  i n c l u d i n g  F e l ix  S. Cohen, 
H a n d b o o k  of Federal Indian Law 5-8 (1942) ("Indian co un try "
g e n e r a l l y  d e t e r m i n e s  a l l o c a t i o n  of tribal, federal, an d state  
a u t h o r i t y ) .  See al s o Op. Solic. De p't Interior, M - 3 6 9 7 5  (Jan. 12, 
1993) at 116, w h e r e  the  S o l i r i t o r  op ine s that:

[W]e r e p e a t  the g u i d i n g  p ri n c i p l e  th at  I n d i a n  c o u n t r y  
c o m p r i s e s  those lands that Con gr es s int en de d,  as a 
g e n e r a l  matter, to  be bey on d the j u r i s d i c t i o n a l  r ea ch  of 
the s t a t e  a n d su b j e c t  to the p ri mar y j u r i s d i c t i o n  of the 
Feder al  G o v e r n m e n t  and tribes, even t h o u g h  t h os e lands 
are g e o g r a p h i c a l l y  w i t h i n  the bo u n d a r i e s  of a state.
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m u n i c i p a l  e n t i t y  s e r v i n g  the re si den ts of the R e s o l u t i o n  Area. 

Rather, the e nt i r e  g a m b i t  of state g o v e r n m e n t a l  s e r v i c e s  for the 

area are p r o v i d e d  th r o u g h  tho pol it ica l b r a n c h e s  of the s ta te 

gov er nm en t.

D e s p i t e  the foregoing, until 1971 t h e r e  was room for a 

fair a r g u m e n t  that the tribe had been trea te d by C o n g r e s s  and  the 

E x e c u t i v e  a g e n c i e s  of the federal g o v e r n m e n t  as b e i ng  s u b j e c t  to 

a c t i v e  s u p e r i n t e n d e n c e  to such a de g r e e  as to a m o u n t  to a d e p e n d e n t  

I nd i a n  c o m m u n i t y  for p u r p o s e s  of 18 U.S.C. § 1151(b). Until 1971, 

the N a t i v e  r e s i d e n t s  of the Re s o l u t i o n  Area by and large lived 

w i t h i n  the b o u n d a r i e s  of the sch oo l r es er ve  se t  a si de  by the 

E x e c u t i v e  Br anc h for a Na t iv e school in 1905.41

In 1971, as a part of the s e t t l e m e n t  of c l a i m s  to 

a b o r i g i n a l  t i t l e  to land and hun tin g an d f i s h i n g  rights, C o n g r e s s  

e n a c t e d  the A l a s k a  Na t iv e Claims S e t tl em en t Act, *13 U.S.C. § 1601, 

et seg. ( A N C S A ) , and th er eby  ef fe c t e d  a s i g n i f i c a n t  c h a n g e  in 

r e l a t i o n s h i p  as b et we en  the federal g o v e r n m e n t  and Al a s k a  Natives. 

T h e  legal and factual hi s t o r y  of Al a s k a  N a t i v e  land c la i m s  was 

d i s c u s s e d  e x t e n s i v e l y  an d was p ub l is he d by J u d g e  F i t z g e r a l d  of this 

c o u r t  in U n i t e d  Sta te s v. Atlant ic Ri ch fie ld  Co. . 435 F. Supp. 1009,

It is a r g u a b l e  that this r e se r ve  was  p u r e l y  for school  
p u r p o s e s  and not for Na t iv e occupancy; h owe ve r, the e v i d e n c e  
d i s c l o s e s  that E x e c u t i v e  Branch e m pl oy ee s in fa ct  e n c o u r a g e d  Na ti ve  
o c c u p a n c y  of the land and, as indicated in the text, Na t i v e s  have 
in fact o c c u p i e d  the area from s h or tl y a ft e r d e s i g n a t i o n  of the 
s ch o o l  r e se rv e right do wn  to recent years.
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1014 (D. A l a s k a  1977), aff'd on appeal 612 F.2d 1132, cert, d e n i e d . 

499 U.S. 888 (1980).

In d e c l a r i n g  a set tl em en t wi t h A l a s k a  Natives, C o n g r e s s  

e x p r e s s l y  p r o v i d e d  that all prior c o n v e y a n c e s  of pu b l i c  lands, 

i n c l u d i n g  t e n t a t i v e  a p p r o v a l s  of lands un de r th e  A l a s k a  S t a t e h o o d  

Act, c o n s t i t u t e d  an e x t i n g u i s h m e n t  of a b o r i g i n a l  title. 43 U.S.C. 

§ 1603(a). C o n g r e s s  a b o l i s h e d  all o th er  a b o r i g i n a l  land titles  

i n c l u d i n g  t h o s e  with  resp ect  to s ub me r g e d  la nds as wel l as 

a b o r i g i n a l  h u n t i n g  and fishing rights. 43 U.S.C. 5 1603(b). 

Final ly,  in e x t r e m e l y  br oad language, C o n g r e s s  e x t i n g u i s h e d  all 

c l a i m s  b a se d on  cl ai ms  of ab or igi na l title or  b a s e d  on any s t a t u t e  

or  t r e a t y  of t h e  Un it ed  St a te s r e l a ti ng  to N a t i v e  us e and o c c u p a n c y  

of land. 43 U.S.C. S 1603(c).

In e x c h a n g e  for all of the a b r o g a t e d  righ ts,  C o n g r e s s  m ad e  

p r o v i s i o n  for land g r a n t s  t ot a l l i n g  44 m il li on  a c r e s  and the p a y m e n t  

of o v e r  962 m i l l i o n  dollars. 43 U.S.C. 5§ 1613, 1605, 1608 (g). The 

land g r a n t s  w e n t  to n e i t h e r  ind ividual Natives, tribes, n o r  o t h e r  

N a t i v e  o r g a n i z a t i o n s  su c h as Indian R e o r g a n i z a t i o n  Act en tit ie s.  

Rath er,  C o n g r e s s  r e q ui re d the f or ma ti on  of r e g i o n a l  and village, 

s t a t e  law, " b u s i n e s s  for pr of it " c o r p o r a t i o n s  w h i c h  w o u l d  take title 

to land  an d  r e c e i v e  the s e t t l e m e n t  funds. 43 U.S.C. §3 1606(d), 

1 6 0 7 (a).4* S o m e w h a t  ove rs im pl if ie d,  the re gi o n a l  c o r p o r a t i o n s  took

V i l l a g e s  we re  p e r m i t t e d  to c h o o s e  b e t w e e n  " b u s i n e s s  for 
p r o f i t  or n o n p r o f i t "  state law incorporation. 43 U.S.C. 5 1607(a).
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fee title to the bulk  of the land and o w n e r s h i p  of the s u b s u r f a c e  

of vi l l a g e  lands. V i l l a g e  c or po r a t i o n s  took s u r f a c e  title o n l y  to 

the lands i m m e d i a t e l y  s u r r o u n d i n g  the village.

A l s o  as a pa rt  of the st at u t o r y  r e o r g a n i z a t i o n  of the 

r e l a t i o n s h i p  b et w e e n  the federal g o v e r n m e n t  and Al a sk a Natives, 

C o n g r e s s  r e v o k e d  all r es er v a t i o n s  in Alaska, w h e t h e r  c r e a t e d  by 

C o n g r e s s  or the E x e c u t i v e  Branch with  the e x c e p t i o n  of that on 

A n n e t t e  Is l a n d  for the M e tl ak at la  Indian co mm un ity . 43 U.S.C. 

§ 1 6 1 8 ( a ) . 50 A N C S A  does, however, co n t a i n  a s pe ci a l p r o v i s i o n  

a p p l i c a b l e  to A la s k a  Na t i v e s  whose r e s e r v a t i o n s  we re  revoked. By 

s e c t i o n  1618(b) , A N C S A  p e r m i t t e d  memb ers  or s t o c k h o l d e r s  of v i l l a g e  

c o r p o r a t i o n s  w h i c h  p r e v i o u s l y  had the b e ne fi t of a r e s e r v a t i o n  to 

vo t e that t h e i r  c o r p o r a t i o n  take fee ti tle to the fo rm er r e s e r v a t i o n  

lands. As d i s c u s s e d  in s o m e w h a t  more det ail  in a f ol lo w i n g  s e c t i o n  

of this d ec is io n,  the t r i b e’s v i ll ag e  cor po ra t io n,  Kluti Kaah 

Cor p or at io n,  did not e n d e a v o r  to cl aim the sc hoo l r e s e r v e  as a ba sis 

for ta kin g fee ti tle to those lands p u r s u a n t  to s e c t i o n  1618(b) of 

ANCSA. Rather, Kl uti Kaa h C or po ra ti on  made s e l e c t i o n s  and br i e f l y  

took  t it le  to them, inc lu d in g lands in the R e s o l u t i o n  Area.

T h i s  f or eg oi n g c o r p o r a t e  mo del for a r e s o l u t i o n  of N a t i v e  

land cl ai m s  was, of course, a d r a m at ic  d e p a r t u r e  from p r io r Ind ian  

s e t t l e m e n t s  a p p r o v e d  by Congress. A l t h o u g h  s o m e  have  a p p a r e n t l y

In a p a r al le l  provision, 43 U.S.C. § 1617(a), the I nd i a n  
A l l o t m e n t  Act  was  re pe a l e d  as to M a s k a ,  e x c e p t  as to p e n d i n g  
a l l o t m e n t  ap pl ic at io ns .
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vi e w e d  A N C S A  as a t e r m i n a t i o n  act, the co urt s h a r e s  tho  view of the 

S e c r e t a r y  of the D e p a r t m e n t  of the I nt er ior  w h o  has op ine d that 

A N C S A  is not "a t e r m i n a t i o n  statute that f o r e c l o s e s  the exe rc is e  of 

all g o v e r n m e n t a l  p o w e r s  by Native v i l l a g e s . " 11 Rather, A N CS A is a 

n e w  N a t i v e  s e l f - d e t e r m i n a t i o n  act. W he r e a s  a p r i o r  te rm i na ti on  

e f f o r t  s o u g h t  to s c a t t e r  Indians and In dia n land h o l di n gs  by 

a l l o t t i n g  o u t r e s e r v a t i o n s  to individuals, the c o r p o r a t e  set tl em e nt  

m o d e l  le ave s A l a s k a  N a t i v e s  with c ol lec ti ve c o n t r o l  of th eir lands 

and wh a t s h o u l d  be d o n e  w i t h  then. Th a t c o n t r o l  is by and large in 

the h a nd s of a bo ard  of directors, a m a n a g e m e n t  g r o u p  made  up from 

the N a t i v e  c o m m u n i t i e s  thems elv es  who must  e x e r c i s e  c o l le ct iv e  

j u d g m e n t  as to ho w to de al  with  the land g r a n t s  and money. The 

f e de ra l g o v e r n m e n t  no lon ger  has any right or r e s p o n s i b i l i t y  for the 

a c t i v e  s u p e r v i s i o n  of A l a s k a  Natives wit h r e s p e c t  to the lands which 

they  o c c u p i e d  a f t e r  e x t i n g u i s h m e n t  of a b o r i g i n a l  titles. The  court 

finds that t h i s  c o r p o r a t e  model effects a s i g n i f i c a n t  d i m i n u t i o n  of 

the p ow er  of C o n g r e s s  an d the Executive a g e n c i e s  o v e r  A la s k a  Na tive 

t r i b e s

In a d d i t i o n  to s et ti ng  up a s t r u c t u r e  w h i c h  la rg el y freed 

A l a s k a  N a t i v e s  from c o n g r e s s i o n a l  and E x e c u t i v e  a g e n c y  d o m i n a n c e  as 

r e g a r d s  land and  money, C o n g r e s s  was q u it e e x p l i c i t  in st a t i n g  its

Op. Solic. D e p ' t  Interior, M -3 697 5 (Jan. 12, 1993) at 101;
1 0 4 .
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p o l i c y  r e a s o n s  for c h o o s i n g  the mo d e of s e t t l e m e n t  w h i c h  was 

ef f ec t e d .  In ANCSA, C o n g r e s s  has found and d e c l a r e d  that:

[T]he s e t t l e m e n t  sho ul d be a c c o m p l i s h e d  
rapidly, w i t h  certainty, in c o n f o r m i t y  w i t h  the 
real e c o n o m i c  and social needs of N at iv es,  
w i t h o u t  litigation, with m a x i m u m  p a r t i c i p a t i o n  
by N a t i v e s  in d e c i s i o n s  af fe c t i n g  t h e i r  r ig h t s  
an d property, w i t h o u t  e s t a b l i s h i n g  a n y  p e r m a­
nen t r a c i a l l y  d e f i n e d  institutions, rights, 
priv il eg es , or ob ligations, wi t h o u t  c r e a t i n g  a 
r e s e r v a t i o n  s y s t e m  or lengthy w a r d s h i p  or 
tr us te es hi p,  an d w it ho ut  ad d i n g  to the c a t e g o­
ries of p r o p e r t y  and in st i tu ti on s e n j o y i n g  
s p e c i a l  tax p r i v i l e g e s  or to the l e g i s l a t i o n  
e s t a b l i s h i n g  sp e c i a l  r e l a t i on sh ip s b e t w e e n  the 
U n i t e d  St at es  G ov e r n m e n t  and the S t a t e  of 
A l a s k a .

43 U.S.C. § 1601(b).

S e v e r a l  a s p e c t s  of the fo regoing p o l i c y  d e c l a r a t i o n  are

m o s t  p e r t i n e n t  to this c o u r t ' s  an aly si s of the r e l a t i o n s h i p  b e t w e e n

t h e  f ed er al g o v e r n m e n t  (Congress in pa rticular) an d A l a s k a  Na ti ve

tribe s.  Firstly, C o n g r e s s  sought to m a x i m i z e  the p a r t i c i p a t i o n  of

N a t i v e s  in d e c i s i o n s  a f f e c t i n g  their rights a n d  p ro pe rt y.  Th is

s t r o n g l y  s u g g e s t s  a s h i f t  from g o v er nm en t s u p e r i n t e n d e n c e  to self

r e g u l a t i o n .  Th i s d e c l a r a t i o n  of p o l i c y  s u g g e s t s  tr iba l

i n d e p e n d e n c e ,  not de p e n d e n c e .  Secondly, C o n g r e s s  n e g a t e d  the

e s t a b l i s h m e n t  of pe rm ane nt,  ra ci al ly  d e f i n e d  i n s t i t u t i o n s .  This,

too, b e s p e a k s  the intent of C ong re ss to d r a w  b a c k  from its h i s t o r i c

r o l e  of a d o p t i n g  s u b s t a n t i a l  leg islation u n d e r  th e  I nd i a n  C o m m e r c e

C l au se . U.S. Const, art. I, 5 8, cl. 3. A s  a legal e n t i t y  or

per so n, c o r p o r a t i o n s  ar e race  neutral. T r i b e s  a r e  by d e f i n i t i o n
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ra c e o r i e n t e d .” Third ly,  the p o l i c y  de cl a ra ti on  d i s o w n s  the 

r e s e r v a t i o n  s y s t e m  w h i c h  had be e n the ce n t e r p i e c e  of the 

r e l a t i o n s h i p  b e t w e e n  C o n g r e s s  and In di a n tribes since the m i d d l e  of 

t h e  19th c e n t ur y.  Finally, and pe r h a p s  most notable, C o n g r e s s  

e x p r e s s l y  d e c l a r e d  its int en t io n not to have an o ng oi ng " w a r d s h i p  

or t r u s t e e s h i p "  r e l a t i o n s h i p  with A l a s k a  Na tive tribes. In ve ry  

s i m p l e  terms, a "ward" is, "(a) person, esp e ci al ly  a child, or 

i n c o m p e t e n t ,  p l a c e d  by the c ou rt u n d e r  the care of a g u a r d i a n . "  

B l a c k ' s  La w D i c t i o n a r y  1420 (5th ed. 1979). In terms of Indian law-, 

I n d i a n  p e o p l e  a n d  trib es  we r e long c o n s i d e r e d  i nc om pet en t to m a n a g e  

t h e i r  o w n  a f f a i r s  and p r o p e r t y  w i t h o u t  the s u p e r i n t e n d e n c e  of 

C o n g r e s s  and E xe c u t i v e  Bra nch  agencies. By the f or eg o i n g  

d e c l a r a t i o n  of policy, C o n g r e s s  has c l e a r l y  said, no more! C o n g r e s s  

n o w  m e a n s  for A l a s k a  N a t i v e s  to have "maxim um  p a r t i c i p a t i o n  ... in 

d e c i s i o n s  a f f e c t i n g  t he ir  ri ght s and pro pe rt y ... w i t h o u t  ... (a) 

w a r d s h i p  or t r u s t e e s h i p . "  43 U.S.C. § 1601(b).

A l s o  c o n s i s t e n t  wi th  the v i e w  that Con gr es s m e a n t  to 

e s t a b l i s h  an e n t i r e l y  n e w  cou rs e or d i r e c t i o n  for Indian s e l f-  

d e t e r m i n a t i o n ,  C o n g r e s s  r e q u i r e d  that vi ll ag e c o r p o r a t i o n s  r e c e i v i n g  

l an d g r a n t s  u n d er  A N C 5 A  mu st  c o n v e y  1280 a cre s of v i l l a g e  

c o r p o r a t i o n  land to any m u n i c i p a l  c o r p o r a t i o n  in the village, and

” T h e  c l a s s i c  d e f i n i t i o n  of an Indian tribe is c o n t a i n e d  in 
M o n t o v a  v. U n i t e d  S t a t e s . 180 U.S. 261, 266 (1901): "(a] b o d y  of
I n d i a n s  of the  sane or a s i m i l a r  race, united in a c o m m u n i t y  u n d e r  
o n e  l e a d e r s h i p  or go ve rn me n t,  and inhab it ing  a p ar t i c u l a r  t ho u g h  
s o m e t i m e s  i l l - d e f i n e d  t e r r i t o r y . . . . "
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if t he re w e r e  none, such  land must be c o n v e y e d  "to the S t a te  in 

t r u s t  for a n y  M u n i c i p a l  Corpo rat io n e s t a b l i s h e d  in the N at i v e  

v i l l a g e  in t h e  f u t u r e " 43 U.S.C. § 1613(c)(3). Th e c o u r t  v i e ws  

t hi s p u r p o s e f u l  i nc lu si on  of and pr ov isi on  for s t a t e  law m u n i c i p a l  

e n t i t i e s  to be both p r a c t i c a l l y  and p o l i t i c a l l y  (although not 

legally) i n c o n s i s t e n t  w:.th the g re ate r de gr e e  of state e x c l u s i o n  

w h i c h  n e c e s s a r i l y  flows from a finding of I n d i a n  Country. T h e  

r e c o r d  in t h i s  case  d o e s  not reflect whether, there b ein g no 

m u n i c i p a l i t y  in the R e s o l u t i o n  Area, lands ha ve  been c o n v e y e d  in 

t r u s t  to the  S t at e of Al ask a for m u n i c i p a l  p u r po se s in the 

R e s o l u t i o n  Ar ea. Be th is  as it may, the p o t e n t i a l  for such an 

o b l i g a t i o n  e x i s t s  and the c o n g r e ss i on al  p u r p o s e  of fa ci li t a t i n g  the 

d e v e l o p m e n t  of s t at e law mu nic ip al en ti ti es  as d i s t i n g u i s h e d  from 

t r a d i t i o n a l ,  N a t i v e  e n t i t i e s  is cl ear and c o n s i s t e n t  w i t h  the 

p h i l o s o p h y  of A N C S A  that the s e tt lem ent  w i t h  A l a s k a  N a t i v e s  be 

e f f e c t e d  w i t h o u t  the e s t a b l i s h m e n t  of pe rmanent, r ac ia lly  d e f i n e d  

i n s t i t u t i o n s .  IRA i n s t i t u t i o n s  are ra ci al ly  oriented. M u n i c i p a l  

e n t i t i e s  ar e  n ot  r a c i a l l y  oriented.

As  e n a c t e d  in 1971, ANCSA dees  not o n c e  m en ti on  the term  

" I n d i a n  C o u n t r y " .  The  c o u r t  supposes, but do es  not kn o w b ec au se  the 

l e g i s l a t i v e  h i s t o r y  of A N C S A  is u n i ns tr uc ti ve , that C o n g r e s s  

d e l i b e r a t e l y ,  a n d  no d o u b t  for politi cal  reasons, left u n r e s o l v e d  

the  Ind ia n C o u n t r y  q u e s t i o n  wh ich this c o u r t  r ul ed  upon in its 

V e n e t i e  I n d i a n  C o u n t r y  decision. T h a t  the In di a n  C ou nt ry  issue was
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not e x p r e s s l y  r e s o l v e d  by ANCSA does not d e tr ac t  from the fact tnat 

A N C S A  u n m i s t a k a b l y  a f f e c t s  the balance of p o w e r  (the d e g r e e  of 

d e p e n d e n c e  and  s up er i n t e n d e n c e )  in the r e l a t i o n s h i p  b e t w e e n  the 

fed e ra l g o v e r n m e n t  and N at i v e  tribes; and C o n g r e s s  is p r e s u m e d  to 

h a v e  kn own  th at  it was a f f e c t i n g  that r e l a t i o n s h i p  by the a d o p t i o n  

of A N C S A . 5’

It is a p p r o p r i a t e  to here ob se rve  that  w h e n  C o n g r e s s  r e­
vi s i t e d  the S e t t l e m e n t  A c t  for purposes of the A l a s k a  N at i v e  cl ai m s  
S e t t l e m e n t  A c t  a m e n d m e n t s  of 1987, Pub. L. No. 100-241, Feb. 3, 
1988, 100 Stat. 1788, it e xe rc is ed  gr ea t care to ma ke  it c l e a r  that 
the a m e n d a t o r y  act  was  not to tilt the scale on e  w a y  or th e other  
as r eg a rd s the Indian C o u n t r y  issue. Section 17 of the a m e n d m e n t s  
a c t  p r o v i d e d  that:

(a) No p r o v i s i o n  of this Act (the Alaska N a t i v e  C la i m s  
S e t t l e m e n t  A c t  A m e n d m e n t s  of 1987) ... shall be c o n s t r u e d  
to v a l i d a t e  or i nv a l i d a t e  or in any wa y a f f e c t  —

( 1 )  . . .

(2) a n y a s s e r t i o n  that Indian coun try  (as de f i n e d  by 
18 U.S.C. 1151 or a n y  o the r authority) e x i s t s  or doe s not 
e x i s t  w i t h i n  the b o u n d a r i e s  of the State of Alaska.

Pub. L. No. 100-241, <» 17(a), Feb. 3, 1938, 101 Stat. 1814. The 
p u b l i s h e d  l e g i s l at iv e h i s t o r y  on the a m e n d m e n t s  of 1987 furt her  
u n d e r s c o r e  the intent of C o n g re ss  that, "(t)his is an issue w h ic h  
s h o u l d  be left to the c o u r t s  in in te rpr et ing  a p p l i c a b l e  law an d  that 
t h e s e  a m e n d m e n t s  s h o u l d  pl a y no s ub st ant iv e or p r o c e d u r a l  ro l e in 
s u c h  c o u r t  d e c i s i o n s . "  S. Rep. No. 201, 100th Cong., 1st Sess. 23 
(1987), r e p r i n t e d  in 1987 U.S.C.C.A.N. 3269, 3274. Si mi la rl y,  the 
H o u s e  of R e p r e s e n t a t i v e s '  e xp la na to r y s tat em ent  w i t h  r e sp e ct  to the 
a m e n d m e n t s  of 1987 in di c a t e  an intention that the a m e n d m e n t s  "should 
be s c r u p u l o u s l y  n e u tr al " on the qu es ti on  of t r i b a l  p o w e r s  or self 
g o v e r n m e n t .  H.R. E x p l a n a t o r y  Statement, 100th Cong., 1st Sess. 1 
(1987), re pr i n t e d  in 1987 U.S.C.C.A.N. 3269, 3299.

Clearly, C o n g r e s s  u n d e r s t o o d  that .*his c o ur t w o u l d  in the  first 
i n s t a n c e  d e c i d e  the I nd i a n  Co un tr y issue based o n  all of the p e r t i­
nent facts and law. T h i s  co urt  is not, rowever, to be influ enc ed  
in that d e c i s i o n  by r e a s o n  of Congre ss  having a m e n d e d  ANCSA.
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O t h e r  c o n g r e s s i o n a l  a c t s ,  b o t h  p r e - d a t i n g  and p o s t - d a t i n g

ANC SA , h a v e  r e l e v a n c e  to the c o ur t' s ap pr ais al  of the d e g r e e  of 

d e p e n d e n c e  a n d / o r  s u p e r i n t e n d e n c e  w h ic h exists n o w  as b e t w e e n  the 

f e d e r a l  g o v e r n m e n t  an d  A l a s k a  Na tiv e tribes.

Firstly, as to A l a s k a  and a re la ti v el y few o t h e r  states, 

C o n g r e s s  h a s  m a d e  s p e c i a l  p r o v i s i o n  for state c i v i l  and c r i m i n a l  

j u r i s d i c t i o n  w i t h  r e s p e c t  to Indians. In 1958, the T e r r i t o r y  of 

A l a s k a  was  a d d e d  to C al if or ni a,  Minnesota, Ne br as ka , O r e g o n  and 

W i s c o n s i n  as j u r i s d i c t i o n s  in wh ic h 28 U.S.C. 5 1360* w o u l d  have 

a p p l i c a t i o n .  U nd er  s e c t i o n  1360(a),

E ac h of tho S t a t e s  listed in the f o l l o w i n g  
t a bl e (which in cl ud es  Alaska) shall h a v e  j u r i s­
d i c t i o n  ov er  c i v i l  cau ses  of ac tio n b e t w e e n  
I n d i a n s  or to w h i c h  Indians are p a r t i e s  w h i c h  
a r i s e  in the a r e a s  of In di an c ou nt ry  listed 
o p p o s i t e  the  n a m e  of the State to th e  same  
e x t e n t  that s u c h  State has j u r i s d i c t i o n  over  
o t h e r  civil c a u s e s  of action, and t h o s e  c iv il  
laws of such S t a t e  that are of general a p p l i c a­
tion to p r i v a t e  p er son s or priv ate  p r o p e r t y  
s h a l l  havo the sa m e force and of f e c t  w i t h i n  
su c h Indian c o u n t r y  as they have e l s e w h e r e  
w i t h i n  tho State.

S i m i l a r l y ,  18 U.S.C. 5 1162(a) p r o vi d es  in p e r t i n e n t  part:

E ac h of tho S t a t e s  or T e r r i t o r i e s  li s te d in 
the fol lo w i ng  t a bl e (which again i n c l ud ed  
A l a s k a  as of 1958] shall h a v e  j u r i s d i c t i o n  ov e r  
o f f e n s e s  c o m m i t t e d  by or a g a i n s t  Indians in the 
a r e a s  of I nd i a n  coun try  listed o p p o s i t e  tho 
na n o of the S t a t o  or T e r r i t o r y  to the same 
e x t e n t  that s u c h  Stato or T o r r i t o r y  has 
j u r i s d i c t i o n  o v e r  o f f e n s e s  co m m i t t e d  e l s e w h e r e

* O f t e n  re fe rr ed  to in both cas e law and legal li to rat ur o  
as P u b l i c  Law  280.
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w i t h i n  the State or Territory, and tho cr im i n a l  
laws of such State or T e r r i t o r y  sh all  ha ve  the 
sa me  force and off ect  w i t h i n  su c h Indian 
c o u n t r y  as they have e l s e w h e r e  w i t h i n  the State 
or  T e r ri to ry .

Thus, e v e n  if thi s court were to c o n c l u d e  that the R e s o l u t i o n  Area  

or part  of it w a s  Indian Country, C o n g r e s s  ha d long b e f o r e  the 

a d o p t i o n  of A N C S A  de te r m i n e d  that thore was no need  to p r o t e c t  

A l a s k a  N a t i v e s  fr o m the imp osition of state c i v i l  a n d  c r i m i n a l  law. 

T h e  e v i d e n c e  s h o w s  that the Al as k a  S tat e T r o o p e r s  an d State F i s h  and 

C a n e  of fi c e r s ,  not  federal a ut ho rit ie s, p r o v i d e  law e n f o r c e m e n t  in 

the R e s o l u t i o n  Area. In Alaska, there is not and, since 1958, has 

no t be en  tho e x c l u s i v i t y  of p r o t e c t i o n  for A l a s k a  N at i v e s  u n d e r  the 

j u r i s d i c t i o n  of fcdoral a u t h o r it i es  that p r e v i o u s l y  e x i s t e d  and 

s t il l e x i s t s  in m a n y  of the w es t e r n  sta te s  as t o I n d i a n s .”

In 1980, Co n gr es s adop ted  the A l a s k a  Na t io na l I n t e re st  

L a n d s  C o n s e r v a t i o n  Act, 16 U.S.C. $ 3101. ( " A N I L C A " ) *  P e r t i n e n t  

to the m a t t e r  bef or e this court, title VIII of ANILCA, 16 U.S.C. 

S 3111, m a d e  e x t e n s i v e  p ro vi s i o n  for s u b s i s t e n c e  h u n t i n g  and  f is hi ng

D e f e n d a n t s  c on te nd  that this d i s c u s s i o n  of Pu bl ic La w  280 
p r o v e s  to o m u c h  si nc e it only ap pl io s in In dia n C o u nt ry . D e f e n d a n t s  
m i s s  the point. Pub li c Law 280 d e m o n s t r a t e s  a s i g n i f i c a n t  d i m i n u­
ti o n  of f e d e r a l  s u p e r i n t e n d e n c e  of Al a s k a  N a t i v e s  to the e x t e n t  that 
I nd i a n  C o u n t r y  o xi s t s  in Al a sk a at the p r e s e n t  time; for example, 
tho M e t l a k a t l a  Indian R e s e r v a t i o n  on A n n e t t e  Is l an d in s o u t h e a s t  
Alaska.

A N C S A  c o n t e m p l a t e d  that th er e w o u l d  bo a n  Al ask a lands 
act, tho m a t t e r  som et im es  being r o f c rr cd  to as t h e  "D2" legislation. 
43 U.S.C. S 1616( d)( 2) . C o n gr os s w or k e d  on the D2 l e g i s l a t i o n  a l­
most  c o n t i n u o u s l y  iron the e n a c t m e n t  of A N C S A  u n t i l  the l e g i s l a t i o n  
w a s  c o m p l e t e d  in 1980.
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ri g ht s in Alaska. In e nac ti ng ANILCA, C o n g r e s s  invoked both its 

" c o n s t i t u t i o n a l  a u t h o r i t y  over  Nat iv e a f f a i r s "  as well as its 

" c o n s t i t u t i o n a l  a u t h o r i t y  under the p r o p e r t y  c l a u s e  and the c o m m e r c e  

c l a u s e  to p r o t e c t  and provide the o p p o r t u n i t y  for c o n t i n u e d  

s u b s i s t e n c e  u s e s  on p ub l i c  lands by Nat ive an d non -N a ti ve  rural 

r e s i d e n t s "  of Alaska. 16 U.S.C. 5 3111(4). T h e  co urt  e m p h a s i z e s  

he r e that the  s u b s i s t e n c e  hunting and f is h i n g  r i g h t s  were e n a c t e d  

in a fa s h i o n  true to the dec la re d  p o l i c y  of A N C S A  that C o n g r e s s  

w o u l d  in the  future avoid tho c r e a t i o n  of ra cia ll y d e f i n e d  

i n st it ut io n s.  AN IL C A  was enact ed  for the b e n e f i t  of all rural

Ala skans, not just Na t iv e A l a s k a n s . 57

I a j c d  upon the Jo int  St at e m e n t  of U n c o n t e s t e d  Facts, the 

e v i d e n c e  p r o d u c e d  at the trial of this case, a nd  the d i s c u s s i o n  of 

both h e r e i n a b o v e ,  this court now finds t ha t  the tribe is not  a 

d e p e n d e n t  I n d i a n  community. By 1971, the f e d e r a l  g o v er nm en t e nd e d  

its ac ti ve  s u p e r i n t e n d e n c e  of the Kl uti  K a a h  Tribe. The federal

T h e  c o ur t do e s not mean to s u g g e s t  t ha t Co ng re ss  has, 
s i n c e  the a d o p t i o n  of ANCSA, e v i d e n c e d  a n  i n t e n t i o n  to a b a n d o n  
t o t a l l y  its A r t i c l e  I, S e ct io n 8 c o n s t i t u t i o n a l  p o w e r  to leg isl at e 
w i t h  r e s p e c t  to Al as ka  Natives. S u b s e q u e n t  to the en act me nt  of 
ANCSA, C o n g r e s s  has al so  had o c c a s i o n  to a d o p t  or amend o t h e r  
fedt ra l laws for the b en efi t of Indians and h a s  e x t e n d e d  those laws 
to A la s k a  N a t iv es . For example, the In d i a n  C h i l d  A bus e and Fam il y 
V i o l e n c e  P r e v e n t i o n  Act, 25 U.S.C. S 3201, et s e a . , is made 
a p p l i c a b l e  in Al as ka  by e xp an si on  of the d e f i n i t i o n  of the torn  
" I n d i a n  R e s e r v a t i o n "  for purpos es  of this A c t  to i nc lu de  among o t h e r  
entities, " v i l l a g e  c o r p o r a t i o n s  under the p r o v i s i o n s  of the Al as k a  
N a t i v e  C l a i m s  S e t t l e m e n t  A ct .. .."  25 U.S.C. S 3202(9). By
con trast, th e  Indian Land C o n s o l i d a t i o n  Act, 25 U.S.C. S 2201, 
ct s e g . . u n m i s t a k a b l y  on it s AN CSA c o r p o r a t i o n  lands from that Act. 
25 U.S.C. S 2201.
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g o v e r n m e n t  is no longer the d o m i n a n t  p ol i t i c a l  i n s t i t u t i o n  in the 

R e s o l u t i o n  Ar ea  to the e x c l u s i o n  of the state.

E xt e n t  to W h i c h  R e s o l u t i o n  Area was S e t  A s i d e  
for the Use an d O c c u p a n c y  of A la s k a  N a t i v e s

A s a l r e a d y  ind icated, memb er s of the t r i b e  h a v e  i n ha bi t ed  

s m a l l  p o r t i o n s  of the R e s o l u t i o n  Ar ea  as w e l l  as lands a d j a c e n t  

t h e r e t o  and have  hu nt ed  and  fished ov er  all of the R e s o l u t i o n  lands 

a n d  ..djacent lands s i n c e  p r i or  to the first c o n t a c t  w i t h  Eu ropeans.  

In 1905, a s c h o o l  r es erv e was set aside by the E x e c u t i v e  B ra n c h  and 

t r i b a l  m e m b e r s  w e r e  e n c o u r a g e d  to settle on the s c h o o l  r e s e r v e  w hi ch  

w a s  o r i g i n a l l y  1043 a c r e s  and was  s u b s e q u e n t l y  a u g m e n t e d  by a cc e s s  

to the fo rm e r  a g r i c u l t u r a l  e x p e r i m e n t  s t at io n w h i c h  a d d e d  a n o t h e r  

775 a c r e s . 5* W h a t  r e m a i n e d  of the sc hool r e s e r v e  as of 1971 was 

r e v o k e d  by ANCSA. 43 U.S.C. 5 161 B (a ). 5’

A s s u m i n g  for the sake  of d i s c u s s i o n  th a t the school 

r e s e r v e  c o n s t i t u t e d  a set a s i de  of land by the  fede ral  g o v e r n m e n t  

for the use  an d o c c u p a n c y  of Natives, that land w a s  in e s s e n c e  r e­

c l a i m e d  by the  federal g o v e r n m e n t  free of the r e s e r v a t i o n .  T h e  same 

l a nd s and o t h e r s  were in d u e  cou rse  c o n ve ye d a w a y  n o t  to o n In dia n 

tribe, not to  an IPA, an d  not to individual m e m b e r s  of the tribe.

11 T h e  e n t i r e t y  of lands set a sid e for a n  a g r i c u l t u r e  e x p e r i­
m e n t  s t a t i o n  wa s w i t h d r a w n  by 1941. J o i n t  S t a t e m e n t  of U n c o n t o s t c d  
Facts, C l e r k ' s  Doc ket  No. 196 at 15, 11 45, 46.

J o i n t  S t a t e m e n t  of U n c o n t e s t e d  Facts, C l e r k ' s  Do cke t  
No. 196 at 16, 1 49.
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Rather, t h r o u g h  ANCSA, C on gr ess  requi red  that the Na t iv e p e o p l e  of 

the a r e a  form a r egi on al c o r p o r a t i o n  and s ev er al  v i l l a g e  

c o r p o r a t i o n s ;  and it wa s a regional c o r po r at io n,  Ahtna, Inc., and 

a v i l l a g e  co rpo rat io n, Kluti Kaah Co rp or at ion , to w h i c h  tho 

R e s o l u t i o n  l an d s now c l ai me d  by the d e f e n d a n t s  to be Ind ia n c o u n t r y  

w e r e  c o n v e y e d .  Kluti Kaah C o r p o r a t i o n  r e c ei ve d  title to its A N C S A  

lands by p a t e n t  on July  18, 1980. E ff ec t iv e S e p t e m b e r  30, 1980, and 

by r e a s o n  of the m er g e r  a gr ee m en t b et we en  Ahtna, Inc. and the 

v i l l a g e  c o r p o r a t i o n s  in cluding Kluti Kaah C o r p o r a t i o n ,  the lands of 

the la t te r w e r e  t r a n s f er re d to Ahtna, Inc .1,0 T h i s  deci. ion to 

a b a n d o n  the  v il l a g e  co r p o r a t i o n  was the p r i v a t e  d e c i s i o n  of the 

tr i ba l m e m b e r - s t o c k  ho ld er s of Kluti Kaah C o r p o r a t i o n  a n d  Ahtna, 

Inc. It is true that federal law p e r m i t t e d  such  a m e r g e r .” 

However, the federal g o v e r n m e n t  did  not  r e q u i r e  an y such d e c i s i o n  

of e i t h e r  Ahtna, Inc. or Kl uti Kaa h C o r p o r a t i o n  as an act of a 

d o m i n a n t  s o v e r e i g n  entity. Rather, the a v a i l a b i l i t y  of th e  o p t i o n  

of a m e r g e r  w a s  c on s i s t e n t  w i t h  the p o l i c y  d e c l a r a t i o n  of A N C S A  that 

A l a s k a  N a t i v e s  have m a x i m u m  p a r t i c i p a t i o n  "in d e c i s i o n s  a f f e c t i n g  

t h e i r  r i q h t s  and p r o p e r ty .. .. " 43 U.S.C. 5 1601(b).

T h e  net result of the m e r g e r  of K l u t i  Kaa h C o r p o r a t i o n  

into Ahtna, Inc. is that the latter ca me  into o w n e r s h i p  of

J o i n t  St ate m en t of U nc o n t e s t e d  Facts, C l e r k ' s  Do c ke t  
No. 196 at  22, 1 68; and at 37-38, 1 111.

11 43 U .S .C . 5 1627.
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u n r e s t r i c t e d  fee title to those p o r t io ns  of the lands which are now 

c l a i m e d  by  the d e f e n d a n t s  to be Indian Country. T h e s e  lands ar e not 

s u b j e c t  to a n y  t r u s t  a r r a n g e m e n t  for the b e n e f i t  of Alaska N at iv es.  

T h e  f e d e r a l  g o v e r n m e n t  has no o w n e r s h i p  i n t e r e s t  w h a t ev er  in the 

lands i n a s m u c h  as Pu bl ic  Land O r d er  5150 has  b e e n  revoked as to the 

R e s o l u t i o n  A r e a  and the lands a b s o l u t e l y  c o n v e y e d  away to A N C S A  

c o r p o r a t i o n s  s u b j e c t  o n l y  to the p i p e l i n e  r i g h t - o f - w a y . 41

In the  intere st  of both a c c u r a c y  a n d  precisen ess , it 

s h o u l d  be o b s e r v e d  at this point that, in a v e r y  p ra ct ic al  way, 

A N C S A  d o e s  set  a s i d e  land for the be n e f i t  of N a t i v e  Alaskans. In 

d o i n g  so, h o w e v e r ,  C o n g r e s s  has u n m i s t a k a b l y  n e g a t e d  the r e q u i r e m e n t  

of J o h n . P o t a w a t o m i . an d Buzz ar d91 that land not only be ret  a s i d e  

for I n d i a n s  b u t  that the land be set a s i d e  for Indians as s u c h . 

C o n g r e s s  p l a i n l y  in ten de d and u n d e r s t o o d  th at  A N C S A  c o r p o r a t i o n s  

w o u l d  act a s  o r d i n a r y  p ri vat e bu si ne ss  c o r p o r a t i o n s —  like o r d i n a r y  

U n i t e d  S t a t e s  cit iz ens , not Indians.

S u m m i n g  up the foregoing, the c o u r t  finds th a t by 

c o n v e y i n g  u n r e s t r i c t e d  fee title to A N C S A  lands to Ahtna, Inc. and 

K l u t i  K a a h  C o r p o r a t i o n ,  the federal g o v e r n m e n t  i nt end ed  and in fact 

d i d  e s c h e w  all fu rt he r involv em ent  :.n t ho se  c o r p o r a t e  lands. By

®: It is of co ur se  true that A l y e s k a  has  a priv ate  a g r e e m e n t
w i t h  Ahtna, Inc. u n de r w h ic h the p r i v a t e  p l a i n t i f f s  are e n t i t l e d  to 
a d d i t i o n a l  a c c e s s  to Ah tna lands for p u r p o s e s  of the p i p e l i n e  if 
n e ed ed . T h i s  is a pu r el y p ri vat e a r r a n g e m e n t .  The f e de ra l  
g o v e r n m e n t  is n o t  involved.

*3 See p a g e s 1 2 - 1 3 , s u p r a .
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i n s t i t ut i ng  a c o r p o r a t e  model for the set tl e me nt , an d by ins is t in g  

t h a t  A N CS A c o r p o r a t i o n s  m ak e land a v a i l a b l e  to s t a t e  law m u n i c i p a l  

c o r p o r a t i o n s  in the v i l l a g e  areas, C o n g r e s s  c h o s e  b o t h  a r a c i al ly  

n e u t r a l  form of land o w n e r s h i p  and a r a c i a l l y  n e u t r a l  form of 

p o l i t i c a l  g o v e r n a n c e .  T h i s  court finds that th e c o n v e y a n c e  of land 

by the federal g o v e r n m e n t  to re gi on al  a n d  v i l l a g e  b u s i n e s s  

c o r p o r a t i o n s  w a s  not intend ed  to be and in fa ct  w a s  not a set aside 

of lands "for t h e  us e of the Indians as s u c h ...." J o h n . 437 U.S. 

at 649 (emphasis a d d e d ) . Th e  court is not a w a r e  of any  c ou rt  ha vi n g  

e v e r  held th a t a g o v e r n m e n t  patent c o n v e y i n g  fee t i tl e to a 

c o r p o r a t e  e n t i t y  (even on e con tro ll ed by Indians) c o n s t i t u t e d  a se t  

a s i d e  for I n d i a n s  as s u c h . M

W h a t  is p a r t i c u l a r l y  si gn if ic an t a b o u t  th is  case  is the 

fact  that, in a d d i t i o n  to the federal g o v e r n m e n t  no t ow ing or 

h o l d i n g  any r e l e v a n t  land in trust for Na ti ve s,  t h e tribe itself 

o w n s  no land. T h e r e  is no land c o n tr ol le d by the  t r i b e  to w h i c h  its 

c l a i m s  to In di an  C o u n t r y  po wer  or j u r i s d i c t i o n  m a y attach. Indeed, 

th e only c o n n e c t i o n s  b et w e e n  the tribe an d a n y  la nd  to w h i c h  the 

d e f e n d a n t s  c an  p o i n t  are the right of i n d i v i d u a l  t r i b a l  m e m b e r s  to 

o b t a i n  from A ht n a ,  Inc. leases or land us e p e r m i t s  for up to five

M W h i l e  t h i s  c o u r t  thinks the T e n t h  C i r c u i t  w o u l d  d ec i d e  
M ar t i n e  d i f f e r e n t l y  today, even that ca se  i n v o l v e d  a tr ibe  a c q u i r i n g  
fee land from t h i r d  p a r t i e s  wh ich  was a d j a c e n t  to I nd i a n  C o u n t r y —  
an e xt a n t  r e s e r v a t i o n .  T h e  Kluti Kaah  tr ibe  in o u r  ca s e o c c u p i e s  
no Indian C o u n t r y  w h a t s o e v e r  if the land it o b t a i n e d  from the f e d­
er al g o v e r n m e n t  an d  c o n v e y e d  to Ahtna, Inc.; is no t In d ia n Country.
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a c r e s  a n d  the ri ght  of the tribe to h a v e  some say in the d e v e l o p m e n t  

of th e f o r m e r  vi ll ag e c o r p o r a t i o n  la nds by Ahtna, Inc. Some tr ia al  

m e m b e r s  h a v e  t ake n a d v a n t a g e  of the former opportun ity . T h e s e  are 

p u r e l y  p r i v a t e  a rr a n g e m e n t s .  T h e y  d o  not am o u n t  to a set a s i d e  of 

land by the federal g o v e r n m e n t  for the use and o c c u p a n c y  of N a t i v e s  

as such.

T h e  de fe n da nt s'  re s p on se  to all of the for egoing is in 

s u b s t a n c e :  t h er e is no legal r e q u i r e m e n t  that land be "set ap a r t"

for N a t i v e s  in o r de r to e s t a b l i s h  Indian C o u n t r y / 5 By r e f e r e n c e  

to B a t e s  v. C l a r k . 95 U.S. 204, 208 (1377), the de f e n d a n t s  c o n t e n d  

th a t no g o v e r n m e n t a l  a c t i o n  is re q u i r e d  to e s t a b l i s h  Indian C o u n t r y  

w h i c h  f lo ws from a b o r i g i n a l  title. D e f e n d a n t s  m i s c o n s t r u e  both  

B a t e s  a n d  J o h n . Bates s ta n d s  for the p r o p o s i t i o n  that a b o r i g i n a l  

I n d i a n  la nds ar e In dia n C o u n t r y  as long as I n d i a n s  hold t it l e to 

t h e m  b u t  that as soon as th e y part w i t h  a b o r i g i n a l  title it c e a s e s  

to be I n d i a n  Country, w i t h o u t  f ur the r act of Congress. B a t e s . 95 

U.S. at 208-9. 3y ANCSA, C o n g r e s s  itself e x p r e s s l y  e x t i n g u i s h e d  

"all  a b o r i g i n a l  titles, if any, and cl ai ms  of ab or i g i n a l  t i tl e in 

A l a s k a  b a s e d  on  us e and  o c c u p a n c y . . . . "  43 U.S.C. 5 1603(b). As a 

c o n s e q u e n c e ,  d e f e n d a n t s  can  m a k e  no c l a i m  that In di an  Co un try  e x i s t s  

in A l a s k a  b a s e d  upon a b o r i g i n a l  title. As for J o h n , the d e f e n d a n t s  

s i m p l y  d e f y  J o h n  and th e o t h e r  S u p r e m e  Court d e c i s i o n s  up o n w h i c h

*5 De fen dan ts ' p o s t - t r i a l  brief, C l e r k ' s  Docket No. 238 

at 31.
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it is founded, all of w h i c h  stand for the p r o p o s i t i o n  that the test 

for the e x i s t e n c e  of Indian C o u n t r y  is, " w h e t h e r  the land in 

q u e s t i o n  'has b e e n  v a l i d l y  set ap art for the use  of Indians as such, 

u n d e r  th e s u p e r i n t e n d e n c e  of the G o v e r n m e n t " J o h n . 437 U.S.

at 649 ( q u o t i n g  Un it e d  St a t e s  v. P e l i c a n . 232 U.S. 442, 449 (1914), 

and U n i t e d  S t a t e s  v. M c G o w a n . 302 U.S. 535, 539 (1938)). In J o h n , 

the S u p r e m e  C o u r t  held that a g o v e r n m e n t  p u r c h a s e  of land for 

N a t i v e s  and  s u b s e q u e n t l y  d e c l a r e d  to be trust lands by C o n g r e s s  and 

a r e s e r v a t i o n  by the E xe c u t i v e  co ‘ituted a set  aside. D e f e n d a n t s  

in e s s e n c e  a p p e a r  to a r gu e that w h e r e v e r  a tr ibe  resides, th at  is 

I n d i a n  C o u n t r y .  Suc h is s i m p l y  not the law.

T h e  Ahtna, Inc. lands located w it h i n  the R e s o l u t i o n  Area 

do  n o t  m e e t  th e  s e t - a s i d e  factor n e c e s s a r y  to s u p p o r t  a f i n d i n g  that 

the K l u t i  K a a h  o cc u p y  In dia n Country.

C o n c l u s i o n

In summar y, this  c ou rt  finds that  the lands of Ahtna, Inc. 

h a v e  not b e e n  se t a s i d e  for Al as ka  N at ive s as such  u n d e r  the 

s u p e r i n t e n d e n c e  of the fe de ra l g ove rnm en t. This  c o u r t  f ur the r finds 

t h a t  no la nds  h a v e  be e n set a s id e for the K l u t i  Ka a h as a t r ib e 

u n d e r  the s u p e r i n t e n d e n c e  of the federal g o v e r n m e n t ;  and the  r i g h t s  

w h i c h  the K l ut i K a a h  h a v e  and  ex e rc is e as b e t w e e n  itself a n d  Ahtna, 

Inc. are no t the  e q u i v a l e n t  of a s e t  a s id e un der the s u p e r i n t e n d e n c e  

of t h e f e d e r a l  g o v e r nm en t.  Tho c ou rt  fi nds t h a t  tho K lu ti  Kaah,
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a l t h o u g h  a tribe, are not a d ep e n d e n t  Indian c o m m u n i t y  for p u r p o s e s  

of 18 U.S.C. S 1 1 5 1 ( b ) .

B a s e d  upon the J oi n t S t at e m e n t  of U n c o n t e s t e d  Fa cts as 

a u g m e n t e d  by this  decision, this co ur t c on c l u d e s  t h a t  the lands of 

Ahtna, Inc. ar e not Ind ia n Country, the Kl ut i K aa h do not o c c u p y  

I n d i a n  Co un try , and, therefore, the Kluti Kaah t r i b e  do es  not  have  

th e p ow er  to impose a tax upo n n o n - m e mb er s of the tribe s u c h  as 

A l y e s k a  or t h e  own ers  of the T r a n s A l a s k a  Pipeline.

D A T E D  at Anchorage, Alaska, this d a y  of Novembej

1995.
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This bill makes several changes in state laws regarding alcoholic beverages, driving while intoxicated, 
driving whilo license suspended, and refusal to submit to a chemical test.

First, the bill amends AS 12.25.0301b) to make it clear that a peaco officer may arrest a person under 21 
years of age without a warrant when the peace officer has reasonable cause to believo that tho person 
knowingly possessed, consumed or controlled alcoholic beverages in violation of AS 04 .16 .050 . This provision 
overrules a recent court decision, and restores past practico. Therefore, this change will not have a fiscal 
imoact.

Second, tho bill incroasos tho penalty for a third or subsequent driving whilo intoxicated conviction from 
a class A misdomeanor to a class C felony, except that only convictions occurring within five years proceeding 
the date of tho prosent offense mayjjjr i icludod. A court would be required to impose a minimum sentence of
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FISC A L NOTE

ANALYSIS CONTINUATION:

imprisonment of 360 days and a fine of ot less than 51.000. A court would not be permitted to suspend 
execution of sentence or grant probation except on the condition that a person serve the minimum sentence of 
360 days of imprisonment. And. ? court would not be permitted to suspend imposition of sentence.

Currently, a third conviction results in a minimum sentence of sixty days imprisonment and a fine of not 
less than 31,000. A fourth conviction results in a minimum period of imprisonment of 120 days and a fine of 
not less than 32,000. A fifth conviction results in a minimum of 240 days imprisonment and a fine of not less 
than 53.000. And a sixth conviction results in not less than 360 davs of imprisonment and a fine of not less 
than 54,000. The crimo of driving while intoxicated, whatever the number of offenses, is a class A 
misdemeanor under existing law, and the counting of offenses for purposes of increasing tne sentence covers a 
ten year span.

Third, the bill raises the penalty for a third nr subsequent refusal to submit to a chemical test from a 
class A misdemeanor to a class C felony, under the identical circumstances (three or more convictions within 
five years), and imposes identical minimum sentences.

Finally, the bill would also make it a class C felony if a person drives a motor vehicle while their license 
was revoked as a result of a felony conviction for driving whilo intoxicated or refusal to submit to a chemical 
test. The minimum sentence would bo imprisonment for not less than 30 days and a fine of not less than 
51.000. Under current law, driving while a license is suspended or revoked is a class A misdemeanor. We noto 
that the felony DWLS provision is triggered by a prior felony. The state's presumptive sentencing laws roquire a 
sentence of two years of imprisonment upon a second felony conviction.

During tho past three years an average of 330 defendants have been convicted of three or more 
DWI/Refusal violations within five years. Based upon tho department's DWI/Refusal conviction rate, 
approximately 400 additional felony level DWI/Refusal cases will be referred to tho department for prosecution. 
Of this number, about 380 cases will bo taken to the grand jury for indictment. Tho department currently 
handles about 4 ,000 felonies annually. Thus, raising this large a number of misdemeanor offonsos to felony 
offenses represents a substantial increase in our workload, because of the additional effort required to process a 
felony case. This includes grand jury proceedings, motion practice, pre-sentence reports. 12-person juries, and 
sentencing hearings. None of thoso additional processes arc required for tho prosocution of misdemeanors. We 
also note, that although these cases are to be processed as felonies, the sentencing provisions are still those 
that attend misdomoanor offenses. Moreover, the six-fold increase in jail time (nearly 80% or 260 of 330 
convictions are for third-time offenders) is bound to result in tougher defenses and more defendants going to 
trial, rather than ploading guilty. This will bo of particular concern to felony dofondants because of the 
consequences of presumptive sentencing.

Therefore, because of tho largo increase in felony processing, tho department will havo to add three 
Attorney III positions, onu each in Anchorage, Fairbanks,and Palmor where tho largest number of offonsos 
occur. Additionally, because of the higher level of activity ono Legal Secretary I position will havo to bo added 
at both Anchorage and Palmer.
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F I S C A L  N O T E
No.

Revision Oato; ___________________
r it!e: A n  A c t r c a t i n o  to

S TA TE  OF A LA S K A
1995 l e g i s l a t i v e  s e s s io n

U Pill Version: ■ ^  *M

<S) Publish Date:. ?  ~2l 2  ~ ^

_Ceot. Atfacted^
9RU: statewide oroararns

Corrections

intoxicated or ‘ailufc to suomit to a cnemicai test Component: CC Cif s office CRCa
Sponsor: Sen ’ ivior
Reguostcr: COMPONENT SERIAL NO. *382

ExDenditurc3/Revenue3 (Thousands of Dollarsi
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FV 99 *Y 00 FY 01

personal services 303.3 1 314 7 326 5 I 338 8 1 J51 5 | 364 7
TRAVEL ! ! 1 1 1
contractual 2 406 3 1 3.406 3 1 3 4C8 3 1 3 406 3 1 3.406 3 1 3 406 3
SUPPLIES 1 1 1 ! 1 I
EQUIPMENT 25.0 1
LAND i  STRUCTURES
GRANTS. CLAIMS • 1 i I l j
MISCELLANEOUS
total operating 3.734 6 1 3.721.0 1 3.732.8 1 3.746.1 | 3.757 8 1 3.771 0

! CAPITAL EXPENDITURES

CHANGE IN REVENUES I 1

FUND SOURCE 'Thousands or Collars i
IC02 : *aerai Rece'Ot* ! 1 1 1 !1003 GF Matcn 1 1 ! 1 ! 1
10C4 OF 3 734 6 | 3.721 0 3.732 8 ' 3 745 1 I 3 757 8 1 3.771 0 I
1CC5 OF Program Receiots 1 1 I 1 I 1
ICOfl OF MHTIA
Other 1
TOTAL 1 3.734 8 1 3.721 0 3.732.8 | 3.745.1 | 3.757 8 | 3.771 0 1

Estimate of any current v*a/ (FY95I cost: S 00
POSITIONS
FULL-TIME ll t tj 1! ti
part-time i i 1
"EMPCRARV

ANALYSIS. Attacn a seoarat* cage il -tcessarvi
This Silt would ma«a tno third or subscauant CAM or failure to tuOrr.it to a chem cai test a c a ts  C Feiony and 
set a minimum tentence. 330 individuals annuailv would oe convicted and sentenced uncer m e language of 
this Ml. The 'oiiowmg formulas reflect me >moect on OCC. ( 'added  days to serve’ a>iows for statutory 
goodtimo calculations!

offenders added days to serve cost o«r ddav annual cost
3rd offense 261 X 200 X S57 i 2 975 4
4tn offense 53 X 160 X 157 1 483 .4
5th or more to X 0 X 157 S 0

total 330 S 3 .450  0

CONTINUE NEXT PAGE.

P i f o t i t d  Dv'  j s h v  i N y w   > t*o o*  a d a o
O'v«t>on Comm»t»«on*f s Off'C*

Approved Or uamm»ss<on*f • 
Agene v u t  w.Lu Olii 2 15*8

P R I P A R f R  T O  P R O V I D E  A U  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R  3  L E G I S L A T I V E  O F W C E
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With rare exception this class o t‘offenders would serve their sentences in a treatment or C R l

facilitv A total o f  0 O.6 8 O annual bed davs would be served ana  167 new CRC beds would be • •

required.

60 .680  X $57 = $5.458.8

file  Departm ent s contracting 't f ice r  is already working beyond a sustainable capacity and >.nc 
additional s taff  person would be needed to impw ncnt and administer the new contracts. That 
cost has been separated from the $3,458.8 and shown m the personal services line. The balance 
s shown in the contractual line.

Recent experience shows that atter the second offense coheres  by this bill, the abtiitv to collect 
either trom the individual or to attach their permanent fund to offset these costs rails 
n rcc irttousiy  and no program receipts arc expected.

As a tclony. each  conviction would require a pre-sentence investigation and report prepared by a 
probatton officer, as well as additional time in c ,,ft  The departments stand- 4 tor tms process is 
! 8 hours per prc-scntencc report. 330 individuals would be convicted  o f  a tclony under *his bill, 
even though some would  not receive a longer sentence.

330 PSIs X 18 hours 3  5.940 total hours.

Allowing for vacation and sick leave we can expect a probation officer position to devote  1.875 
hours to pre-sentence investigations annually.

5.940 / 1.875 ■ 3 2 position equivalents

Four probation officer positions and one clerical person have been included to support the 
required investigation and report function and a one time cost o f  equipm ent a S5.900 per stall 
person has a lso  been included



S T A T E  OF A L A S K A

1995 L E G IS L A T IV E  SESS IO N

FISCAL MOTE
8,L L ,‘v-': Bill Version:

l.St I'tihlish D.ne: 2  —2 l  ~2. - <~1 ^

Revision Oato: _________  __________________________

' i d o : ; .\n  A c . ' i n a i i f l a . i a . j t i c s t t . l a r  s B is c a s ia n .a t

_______ n&snal-ind.i.' .  na-Atiilg-mQaiLJica.'____
Soonsor: , Ienatflt..a.fltiin,'avlur____________________

Dcdi. Affected: 

3RU:

Component:

u a iu i . id im x .
ilaska State .L'anaers

-gLat^jnent.-

Reuuestor: (St S7A COMPONENT SERIAL NO.

EXPENDITURES/REVENUES. (Thousands of Oollarsl lindation not included)

0799

OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 | FY 01

PERSONAL SERVICES 59.4 59.4 59.4 59.4 59.4 59.4

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND i  STRUCTURES

GRANTS. CLAIMS ""1

MISCELLANEOUS

TOTAL OPERATING 59.4 59.4 | 59.4 59.4 | 59.4 59.4

CAPITAL EXPENDITURES 0- 0- 0-

CHANGE W RE VENUES I 1
TWwenue Cart*

■0- -0- 0- -0- •0* -0*

FUNDING: 'Thousands of Oollarsl

1002 Federal Receiots

1C03 GF Match

1004 GF 59.4 59 4 59.4 59 4 59.4 59.4

1005 Gr Program Recoiots I 1
1C00 GF MHTIA

Other 1
TOTAL 59.4 59.4 59.4 59.4 59.4 59.4

Ssti.tiato of current year iFY 951 impact: * 0-
POSITIONS.

FULL-TIME 9 3 0 3 0 0 1
PART- .IME 0 0 0 0 0 0

TEMPORARY 0 3 3 0 0 3

ANALYSIS. lAttocn s jeparate page •< necessary I 
S«a attached analysis.

Prepared By:

^  Oivisioh:
r :.UM;a  ̂ Allan

n lam  i u i r  7:r.c.u::

Phone: . :£ 2£ fl2 1  

Date:  T-'tS-aS

A p p ro ve d  by C o m m is s io n e r :  

A g e n c y

jg_.
Rnnairt . Ittr. Qeg; .if •i-.dwr

Date:
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F ISCAL ANALYS IS
SSS34

T h i s  l e g i s l a t i o n  w i l l  al lo w for the a r r e s t  of m i n o r s  for 
v i o l a t i o n s  o f  l i q u o r  laws, establisr.es C ia s3  D f e l o n i e s  for t h i r d  
ti m e o f f e n d e r s  of D r i v i n g  W h i l e  I n t o x i c a t e d  'DWI) or  3 r e a t h  T e s t  
R e f u s a l  an d f o r  D r i v i n g  W i t h  l i c e n s e  R e v o k e d  <DWLR! if th e  l i c e n s e  
was  r e v o k e d  as a result of a f e l o n y  DWI or 3 r e a t n  T e s t  R e f u s a l  
C o n v i c t i o n .  T h i s  fiscal note is i n t e n d e d  to p r o v i d e  s u f f i c i e n t  
S t a t e  T r o o p e r  and c l e r i c a l  s u p p o r t  tim e to m e e t  the i n c r e a s e d  
d e m a n d s  r e s u l t i n g  from  th is  bill.

S e c t i o n  1 of the bil l a l l o w i n g  for the w a r r a n t l e s s  a rr e s t  of 
m i n e r s  for a l c o h o l  v i o l a t i o n s  a d d r e s s e s  the im pa c t  of r e c e n t  c o u r t  
i n t e r p r e t a t i o n s  that r u l e d  that law  e n f o r c e m e n t  o f f i c e r s  must 
o b t a i n  a n a r r e s t  w a r r a n t  b e f o r e  an a rr e s t  ci t m s  t y p e  c a n  be made. 
T h i s  s t a t u t e  c h a n g e  wi ll  „ ' lo w th e p o l i c e  to c o n t i n u e  pa s t  
p r a c t i c e s  ir. e n f o r c e m e n t  cf the alccr.cl laws as t h e y  p e r t a i n  to 
m i ne rs . T h e r e f o r e  t hi s is ch a n g e  w i l l  h a v e  no f i n a n c i a l  impact.

S e c t i o n s  5. 7 an d 10 r e l a t i n g  to the e s t a b l i s h m e n t  of C l a s s  C 
f e l o n i e s  fo r t h i r d  time DWI. B r e a t h  Tes t R e f u s a l  an d or  c e r t a i n  
D W L R  c o n v i c t i o n s  w i l l  f i n a n c i a l l y  impact the A l a s k a  S t a t e  T r o o p e r s .

A l t h o u g h  p r e c i s e  s t a t i s t i c s  can  net be m a d e  a v a i l a b l e  w i t h i n  
the t i m e  f r am e n e c e s s a r y  for thi s fi sca l n o t e  re spo ns e,  
a p p r o x i m a t e l y  4C0 DWI ar r e s t s  p e r  y e a r  are b e l i e v e d  to be  m a d e  for 
t h i r d  time  o f f e n d e r s .  Off  t h e s e  280 go to g r a n d  j u r y  a n d  
a p p r o x i m a t e l y  o n e - t h i r d  or I D” of the g r a n d  j u r y  c as es  i n v o l v e  the 
S t a t e  T r o o p e r s .

The a s s u m p t i o n s  u p o n  w h i c h  this fi s c a .  n o t e  are b a s e d  ar e  d i s c u s s e d  
b e l o w :

1) It is estimate'.' that  a p p r o x i m a t e l y  127 c a se s of t h i s  type 
pe r  y e a r  will be i n v e s t i g a t e d  b y  the A l a s k a  S t a t e  T r o o p e r s .

2) F e l o n y  c a s e s  r e q u i r e  e v i d e n t i a r y  h e a r i n g s  and  g r a n d  j u r y  
h e a r i n g s  t h a t  are not r e q u i r e d  h a d  the c as es  b e e n  m i s d e m e a n o r s . 
V i r t u a l l y  all DWI a r r e s t 3  tak e p l a c e  or. s wi ng  or g r a v e  y a r d  shifts, 
but all  e v i d e n t i a r y  and g r a n d  ; u r y  h e a r i n g s  t a k e  p l a c e  d u r i n g  the 
fay. c a u s i n g  T r c c p e r  time to be e i t h e r  o v e r t i m e  a n d / o r  or. c a l l  cut.

3) F e l o n y  c a s e s  a v e r a g e  the f o l l o w i n g  a d d i t i o n a l  e f f o r t :

4 to a h o u r s  for g ra nd  ru ry  a n d / o r  h e a r i n g s
2 to 3 h o u r s  of c l e r i c a l  s u p p o r t  time i t r a n s c r i p t i o n s ,  etc.)
10 to 20* of f e l on ie s go to t r i a l  - IS to 24 h o u r s
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F ISCAL ANALYS IS
S3S34

This bill contains a provision that w o u l d  create a felony offense 
cf D r i vi ng w i t h  a Revoked License (DWP.L) , if the revocation was for 
a felony c onvic t i o n  of DWI. While a statistical analysis ac this 
time is net available, it is possible that in the future this 
p r o v i s i o n  of the bill could have a fiscal impact on the Alaska 
State Troopers.

Currently, Troopers arrest about 2,000 persons per year for DWLR 
and rel ated offenses. If a significant number of these became 
felony offenses, increased trccper costs for grand jury and ocher 
related activities could impact the D i v i s i o n  in the future. These 
costs are net included in this fiscal note since no firm basis 
exists or. w h i c h  to make a projection.

Costs ocher than personal services are not material and are net 
i n c l uded m  this fiscal note.

3-



Division of A l a s k a  State T r o o p e r s  

A n a l y s i s

S p o n s o r  Subst itu te  for S e n a t e  Bill 4

FV96 FVU/ FV9B FVU9 FYOO

L'uiiunul S uivIluu:

A) Grand Jury/Huarlnys
127 cusos x 6 ham average x $46.75 p j  35,624

0) Clerical Support
127 cases x 2 5 hour average x 518 9b < vr 6,026

C) Trials
19 cases x 20 hour i-vorayo x $46 75 CD 17,765

TO TAL PERSO N AL SERV IC ES  59,415 59 4 59 4 59 4 59 4

FY01

59 4

*1 • Ovuilime houily utsl lur a Slulu hooper, Hauyu 76. Step U/L (Sue PACS Scenario ll I, PCN 13/1 I 

V  ■ Hourly cosl lor art Administrative Clerk II, Range 6, Slop A • (See PACS Scenario HI. PCN 1444 )



F I S C A L  N O T E

1995 L E G IS L A T IV E  SESSIO N
Rovuion Dato: _______________________
Ti!l«:

STATE OF ALASKA HILL NO. S S S B 4

An Act relatinq to DWI laws
Depi. Aiiocted: Alaska Court System
BRU: Trial Courts___________
Componoms:

Sponsor:
Roquostor:

Sen. Taylor
COMPONENT SER IA L NO. 768

EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 F Y 9 7 FY  98 FY  99 FYOO FY  01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND 4 STRUCTURES
GRANTS 4 CLAIMS

59.6 59.6 59.6 59.6 59.6 59.6

68.0 68.0 68.0 68.0 68.0 68.0
1.0 1.0 1.0 1.0 1.0 1.0
3.0

TOTAL OPERATING 131.6 128.6 128.6 128.6 128.6 128.6

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
10C5 GF/Program Recoipts
1005GF/MHTIA
Other

131.6 128.6 128.6 128.6 128.6 128.6

TOTAL 131.6 128.6 128.G 128.6 128.6 128.6

POSfTIONS
FULL-TIME
PART-TIME 2.0 2.0 2.0 2.0 2.0 2.0
TEMPORARY 1.0 1.0 1.0 1.0 1.0 1.0

Estimate ol current year (FY 95) cest: S Nono

ANALYSIS: (Attach a separate page if necessary) 

See attached analysis.

Prepared by: C . S . Christensen III. Staff Counsel
Alaska Court SystemAgency: ________________________________________________________________

Approved by: Arthur H. Snowdon. II. Administrative Director / y / /
Agency: Alaska Court System

Phono:
Date:

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

264-8228
02/27/95

R ev 1/95

02/27/95
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Alaaka-Court System
Fiscal Analysis 
SS S B  4

SSSB 4 incroasos the classification of a third or subsequent conviction for driving whilo intoxicated or 
refusing to submit to a chemical test from a class A misdemeanor to a class C folony, if tho offenses 
occurred within a five year period. A person would receive a minimum 360 days in jail for a third or 
subsequent conviction within a five year period.

The bill also allows a person under the age of 21 to be arrested without a warrant for tho illogal 
possession, consumption or control of alcoholic beverages.

At the present timo, approximately 380 persons aro charged oach year with a third or subsequent D W I 

or refusal within a fivo year period. Handling these as folony cases rather than misdemeanor cases will 
substantially increase the court costs associated with tho offenses. An average third or subsequent 
misdemeanor DWI trial can be expected to last one day and is tried before a six member jury. A folony 
DWI trial can be expected to average 3 days in length and will be tried before a 12 member jury. Tho 
oxtra trial time results from the more serious consequences of a felony conviction: attorneys for both 
sides spend more time on matters such as jury selection, examination of witnesses, and motion 
practice.

Because of the more serious consuquenccs of a felony conviction, the trial rates can bo expected to 
increase substantially. Because there is no prosecutorial discretion with respect to charge or 
recommended sentonco as there is in most other folony casos, tho trial rate for this crime will very likely 
bo higher than it is for more serious felonies. This note assumes that the trial rate will increase from 
approximately five percent to approximately 15 percent.

Unliko misdemeanor cases, folony cases require presentrr ant to a grand jury. SSSB 4 will increase the 
numbor of cases prosonted to grand juries each year approximately 14 percent, with a corresponding 
increase in juror costs.

Pago 2 of 3



Alaska Court System
Fiscal Analysis 
SSSB 4

Personal Services
Salary Benefits

Superior Court Judge. 50% vested pro tern. Anchorage. PPT. 7 months $23,884 $13,903
In-Court Clerk, range 12A, Anchorage, PPT, 7 months 15.813 6,801
Bailiff, range 6A, NPP, 7 months 11,137 1,002

New position costs

Offset of new position costs by reduction in District Court time

Net ne ■ position costs

Contractual 

Petit jury fees:
38 new trials from increased trial rate (3 days, 13 jurors, at $25 a day)
19 existing trials increased from i to 3 days (2 days. 7 more jurors at $25 a day)
19 existing trials -  add alternate juror (1 day. 1 more juror at S25 a day)

Grand jury tees:
38C new felonies presented to grand jury (increase costs by 14%)

Total contractual costs

Supplies

Estimated supply costs for now employees and from increased workload 

Equipment (one-time cost)

Equipment for new permanent part-time positions

Total estimated costs

Total

$37,787
22,614
12,139

72.540

(12.900)

59.640

37,050
6.650

475

23.800

67.975

1.000

3.000

$131,615

Pago 3 of 3



Alaska State Legislature
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/.it 'inti .if,,

S e n a t o r  R o b i n  L .  T a v l o r

S p o n s o r  S t a t e m e n t

S E N A T E  B I L L  4

B e f o r e  the S e n a t e  Judiciary C o m m i t t e e  

M a r c h  1, 1 9 9 5

S e n a t e  Bill 4 w o u l d  m a k e  d r u n k  driving a felony o n  the third 

o f f e n s e  within a five y e a r  p e r i o d  a n d  r e q ui re s a m i n i m u m

s e n t e n c e  of 3 6 0  d a y s  a n d  a $ 1 0 0 0  fine u p o n  conviction. It w o u l d  

also require a s e n t e n c e  of not less t h a n  10 d a y s  a n d  a $ 1 0 0 0

fine if a p e r s o n  c o n v i c t e d  of felony D W I  later drives a vehicle 

while that p e i s o n’s license is s u s p e n d e d  or revoked.

It also gives the court the option of ordering a p e r s o n  to take 

a n t a b u s e  or a similar d r u g  a s  a condition of parole or probation. 

T h e s e  d r u g s  are i n t e n de d to prevent the c o n s u m p t i o n  of alcohol. 

T h e  court m a y  also o r d e r  forfeiture cf the vehicle or aircraft 

involved, subject to r e m i s s i o n  u n d e r  existing law.

T h e  n e e d  for S B 4  is clear. In 1994, A n c h o r a g e  h a d  m a d e  351 

D W I  arrests b y  A u g u s t  24. O f  that total, it w a s  the s e c o n d

of f e n s e  for 1 0 2  of the drivers a n d  the third or m o r e  for 4 8  of 

t h e m .  T h e  breath alcohol c o u n t s  of m o s t  of t h e s e  of fe n d e . s  is 

staggering. O n e  driver, w h o  already h a d  s e v e n  D W I s  o n  record,

h a d  a B A C  of .267 .

W e  are all a w a r e  of the hi gh  profile c a s e s .  T h e  g u y  with 

multiple D W I  c o n v i c ti on s w h o  w i p e s  out a family. E v e r y  o n e  of 

the repeat off end er s S B 4  w o u l d  get off o u r  streets a n d  h i g h w a y s  

h a s  the potential of b e c o m i n g  a killer.

UiUct • krKhilun « S P O N S O R  S T A T E M E N T n • vi»j • Hnn<t,!



S p o n s o r  S t a t e m e n t  - S B 4  

P a o e  T w o

T h e  goal of S B 4  is to get t h e s e  p e o p l e  off the road. T h e y  kill, 

t h e y  m a i m  a n d  t h e y  d e s t r o y  property. T h e  I m p a i r e d  Driving 

A s s e s s m e n t  c o n d u c t e d  b y  a technical a s s i s t a n c e  t e a m  of the 

Natio na l H i g h w a y  Traffic Safety A d m i n i s t r a t i o n  in A l a s k a  this 

fall r e v e a l e d  that al co ho l related m o t o r  vehic les  c r a s h e s  carry 

a n  a n n u a l  price tag of nearly $ 3 2  million dollars. T h e  h u m a n

cost, the grief, the de struction of families, is i m p o s s i b l e  to 

c a l c u l a t e .

Sec t io n o n e  of the bill a d d r e s s e s  only a c h a n g e  n e e d e d  in state 

l a w  to o v e r  c o m e  a court ruling that a m i n o r  c a n n o t  b e  arrested 

for c o n s u m i n g  alco hol  u n l e s s  th e police actually w i t n e s s  fh®

c o n s u m p t i o n .  T h a t  ruling is currently in effect in the First 

Judicial District. S e c t i o n  o n e  of this bill w o u l d  a d d  m i n o r  

c o n s u m i n g  to the list of offen ces  for w h i c h  a n  officer m a y  m a k e  

a w a r r a n t l e s s  arrest.

T h e  r e m a i n d e r  of S B 4  d e al s strictly with w h a t  is n e e d e d  to

m a k e  it a felony to repeatedly drive drunk. It w o u l d  give A l a s k a

o n e  of the t o u g h e s t  d r u n k  driving statutes in the nation a n d  s e n d  

a clear m e s s a g e  that will n o  lo n ge r tolerate t h o s e  w h o  c a n n o t  

or will not s t o p  this behavior.
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D e a r  S e n a to r  T a y lo r ,

1 a m  th e  S t a te - w id e  p r e s i d e n t  o f  th e  A la s k a  P e a c e  O f f ic e rs  A s s o c ia t io n .  
O u r  o r g a n i z a t i o n  r e p r e s e n t s  o v e r  1200 law  e n f o r c e m e n t  o f f i c e r s  f ro m  
o v e r  80 loca l ,  s ta t e  a n d  f e d e r a l  a g e n c ie s .  O n  J a n u a r y  .31, 1995, t h e  S ta te  
B o a r d  m e t  a n d  d i s c u s s e d  p e n d i n g  l e g i s l a t i o n  d e a l i n g  w i t h  p e a c e  
o f f ice rs .

W e  h a v e  c h o s e n  S e n a t e  Bill 4 a s  o n e  o f  o u r  p r i o r i t y  p i e c e s  o f  
l e g i s la t io n .  W e  s t r o n g ly  fee l  th is  le g is la t io n  w i l l  e n h a n c e  p u b l i c  s a f e ty  
a c ro s s  t h e  s ta te .  D r u n k  d r iv i n g  c la im s  too  m a n y  l iv e s  in  th is  s ta t e .  T h e  
r e p e a t  o f f e n d e r s  n e e d  to  b e  d e a l t  w i th  s t r o n g ly  t h r o u g h  g r e a t e r  c r im in a l  
s a n c t i o n s  to r  r e p e a t  o f fe n d e rs .

If t h e r e  is a n y t h i n g  th is  o r g a n i z a t i o n  c a n  d o  to  a s s i s t  y o u r  e f f o r t  in 
p a s s i n g  th is  le g i s la t io n  p l e a s e  c o n ta c t  m e  (451-5316) o r  o u r  E x e c u t iv e  
D i r e c to r ,  J o s e p h  Y o u n g  (277-0515), o r  A ly c e  H a n l e y  (243 -7574 ) .  O n  
b e h a l f  o f  th e  A la s k a  P e a c e  O ff ic e rs  A s s o c ia t io n ,  1 w a n t  to  t h a n k  y o u  fo r  
p r o p o s i n g  th i s  l e g i s l a t io n  a n d  w i s h  y o u  t h e  b e s t  in  t h i s  l e g i s l a t i v e  
s e s s ' j n .

R e s p e c t fu l ly  y o u r s ,

F e b ru a ry  8, 1995

vawc.*
Gfffl vVooa

Statewide President
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FREDERICK D 9 4 0 0 0 3 7 5 5 9489863 ly ' )40 601

I  man ADELBERT P ° 4 0 0 0 J9 6 S 9 4 9 7 6 )6 199 4061 )

FRANK L 9 4 0 0 0 4 1 ! 94100429 19940617
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E S PICHARD D 940000B75 9 4 2 0 )9 6 19940206
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BRIAN E 940003805 9491780 19940604

I a l SH ELLEY P 940002044 9 4 4 7 7 2 ) 199 40 )26
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ROLAND 940002207 9 4 5 1 5 9 ) 19940401
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94 0 0 0 1 0 1 ) • J O o

2
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94 0 0 0 1 0 1 ) .2 0 0 01

94 0 0 0 )96 1 2 ) 2 01

94 0004141 .251 01

94 0002262 .0 0 0 01

94 0004086 .2 96 01

94 0002189 .0 0 0 01

94 0000645 .2 8 2 01

94 0002152 265 01

94 0 0 0 0 )6 2 .2 1 4 0 )

9 ) 0009066 .0 7 9 01

94 0005064 SUP t>S

44 0002097 .1 2 4 03
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RONNELIi J 940000964 9419972

KENNY V 040001093 9118752

NICK A 940001149 9426102

EARNEST a 040000911 9419664

D KU lERT A 0 4 0 0 0 )1 0 9 9478670

CI.1RP0RD c 040001293 9 4 )0 2 0 0

ROUERT a 9 4 0 0 0 0 0 4 J 946097

STEVEN j 040004020 9496281

RICHARD .1 940001406 9 4 )1 6 6 5

MARVIN R 040002040 9449802

jr'
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10940310 94 0001872 .9 0 0 01
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19940205 94 0000986 .2 ) 0 01

19940514 94 0001698 .216 01

19940224 94 0001469 000 01

199401 12 94 0000264 019 01

19940611 94 0004124 . 248 01

199 40 )02 94 0001632 .2 36 03

19940)26 94 0002266 237 01
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)K BRUCE W 9 4 0 0 0 ) 8 9 6 9 4 9 ) 6 2 0 1 9 9 4 0 6 0 7

)K LAURA L 9 4 0 0 0 2 9 5 0 9 4 6 7 6 1 0 1 9 9 4 0 4 2 6

Jt.F.Y M IC H A E L T 9 4 0 0 0 1 4 7 9 9 4 ) 5 5 8 2 1 9 9 4 0 ) 0 5

( B E I L OORDON C 9 4 0 0 0 ) 1 0 4 9 4 7 7 1 5 6 1 9 9 4 0 5 1 2

[ d o v a S T E V E A 9 4 0 0 0 1 ) J ) 9 4 ) 1 ) 7 8 1 9 9 4 0 2 2 6

Ls ART RO BERT M 9 ) 0 0 0 0 2 1 5 9 ) 1 8 9 ) 6 2 1 9 9 ) 1 1 2 4

IsAN V IC TO R 9 4 0 0 i  <645 9 4 8 8 4 2 5 6 1 9 9 4 0 5 1 0

I u g i i k h JAM ES M 9 4 0 0 0 0 ) 4 5 9 4 7 1 6 4 1 9 940 1  14

12 FORTUNATO A 9 4 0 0 0 2 9 4 9 9 4 0 7 7 J 0 1 9 9 4 0 4 2 8
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[ i d MARE C 9 4 0 0 0 ) 9 2 7 9 4 9 4 8 0 5 1 9 9 4 0 6 0 9
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|/SOH LUDENK s 9 4 0 0 0 ) 0 8 8 9 4 2 5 0 2 2 1 9 9 4 0 2 1 4

,11)10 M IC H A E L B 9 4 0 0 0 5 0 2 ) 9 4 1 2 7 0 1 1 1994 0 72 4

rLE D EN N IS 0 9 4 0 0 0 2 2 1 0 9 4 5 2 ) 5 ) 1 7 9 4 0 4 0 2

ITERDAY P A T R IC K L 9 4 0 0 0 5 2 7 9 9 4 1 ) 4 5 2 5 1 7 9 4 0 8 0 4

jj J E F F R E Y 9 4 0 0 0 5 4 5 2 9 4 1 4 0 0 ) 1 1 9 9 4 0 8 1  )

,ISOM ROBERT 1. 9 1 0 0 0 0 8 1 9 9 ) 2 0 5 9 ) ) 1 9 9 ) 1 2 2 5

)3 L E Y RO BERT V 9 4 0 0 0 2 5 2 9 * 4 5 8 8 4 9 1 9 9 4 0 4 1  1

; L INGER. JON II 9 4 0 0 0 0 5 5 6 9 4 1 ) 8 2 4 1 9 9 4 0 1 2 5

CPJ4ELHA B I L L Y J 9 4 0 0 0 0 2 6 9 9 4 8  )C4 1 9 9 4 0 1 1 5

L i s GREGORY c 9 ) 0 0 0 0 ) 1 4 9 1 1 9 2 7 4 5 1 9 9 ) 1 2 0 1

I s GREGORY c 9 1 0 0 0 0 1 0 9 9 ) 1 8 5 ) 0 1 1 9 9 ) 1  116
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DC t>C BA R I ’T

YR NBR RES OFF-

• • • • 4 fe 1 . . .

94 0004212 000 r> i

94 0001145 227 01

94 0 0 0 1 7 )4 151 1)2

94 0 0 0 ) 5 ) 7 167 01

94 0 0 0 1 5 )7 1?2 02

9 ) 0 0 0 8 0 )8 070 01

94 0004005 142 02

94 0 0 0 0 )1 8 1D5 02

94 u o o m v 000 01

94 0 0 0 2 8 )5 149 01

94 0004279 220 01

94 00(74877 14) 02

94 00008 5 I IMS 01

74 0000744 171 0 )

94 OOOJ731 1 )9 01

94 nooi 1 1 6 191 01

94 0000115 .0 0 0 0 )

94 0001759 H i 02

91 0008690 OOu □ 1
94 0000192 000 02

94 0001257 259 02

74 OOQ54.4 000 01

94 2418 159 HI
94 0005727 220 01

94 0005919 ITS m
00 0000000 145 0 )

94 0002 715 275 01

94 000064 l D O 01

94 000 0 )8 2 118 01

9 ) ”'CG»7«3 197 01

9) 00086 |7 142 01

44 0001790 247 92

54 0005549 156 01

94 0004566 .0 0 0 0 )

74 0 0 0 )9 8 8 261 01

94 0002291 000 01

94 0000987 000 0)
94 0004624 . 2 5 5 01
94 0 0 0 5 4 1  1 160 02

94 0 0 0 0 4 5 0 .000 0)
94 0001768 . i M 0 2

94 0002077 .1 4 6 0)



j o s m i II 9 4 0 0 0 04 6 9411)010 19940706

MARTHA 9)0000149 9 1192974 .99 )1112

rt.Awi) M 910000114 9 ) !0 )8 4 4 199)1114

ftALI' ll K 94000X6 0 9440019 19940)12

TBD D 940004900 94124801 19940721

HR YAH S 940002106 9401044 19940401

KKHIIKTII II 94000499) 94126141 1994072)

DUSTIN 1. 9 10000 j 'IJ 9414499 19940127

RAM. r 940000960 9470160 19940206

JOHN c 94000)994 9499099 1 *>94 06 11

14 000492) .000 0)

9 ) 0008920 .212 01

9 1 0008976 .174 01

94 00019 I ) 296 02

94 00091)2 211 01

94 0002116 .197 01

94 0009191 .248 01

94 0000677 2)8 02

94 0001011 168 0)

94 0004 1 1 1 .000 02


