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Article 31.

Article 32.

Article 33.

Article 34.

The Grantee shall state, inall solicitationsor advertisements forcmployccs towork on state funded
projects, that it isan equal opportunity employer (EEO)and that all qualified applicants will receive
consideration for employment without regard torace, religion, color, national origin, age. pliysical
handicap, sex, marital status, changes in marital status, pregnancy or parenthood.

The Grantee shall include the provisions of this ECO article in every contract relating to this Grant
Agreement and shall require the inclusion of these provisions i ‘very agreement entered into by
any of its contractors, so lhat those provisions will be binding upon each contractor and
subcontractor.

Public Purposes

Ihe Grantee agrees that the project to which this Grant Agreement relates *hall be dedicated lo
public purposes for its useful life The benefits of the project sball be made available without regard
to race, religion, color, national origin, age. physical handicap, sex. marital status, changes in
marital status, pregnancy or parenthood

If the Grantee is a non-municipal entity and if monies appropriated under this grant constitute the
sole or principal funding source for the acquisition of equipment or facilities, the Grantee agrees
that in the event a municipal corporation is formed which possesses the power and jurisdiction to
provide for such equipment or facilities, the Grantee shall offer, without compensation, totranstcr
ownership of such equipment or facilities to the municipal corporation

If the Grantee is a non profit corporation that disseises, the assets and liabilities from the grant
project arc to be distributed according to statutory lass. AS 10 20 290 « 10 20.d>2

Operation and Maintenance

Throughout the useful lifr of the project, the Grantee shall be responsible for the operation and
maintenance of any facility, equipment, or other items acquired under this grant

Assurance

Ihe Grantee shall spenJ monies awarded under this grant only for the purposes specified in this

Grant Agreement
Current Prevailing Rates of Wage and Employment Preference

Certain grant projccliareconttraincd by the ptoviiioniofAS 36 PUBI.IC CON TRAC IS loihe
esbnl that such provisions apply to the project which is the subject of this Gram Agreement, the
Grantee shall pay the current presailing rates of wage to employees as required by AS 36 0$ 010
| he Grantee sHa’ | also require any contractor topay ihccuncnt pres ailing ratcsol wage as required
by AS 3>05 010 | utthcr. inaccordance with AS 36 10010. ninety-five percent (95%)ol the work
force employed in the completion of ihis project shall be residents where they ate available and
qualified Iftct»( 10)or fewer persons are employed, then ninety percent (90*."*)ot ihe project work
force shall be residents sslicrc they ate available and qualified



Article 35.

Article 36.

Article 37.

*

Article 38.

Article 39.

Severability

Ifany provision under this Grant Agreement or itsapplication toany person or circumstance is held
invalid by any court of rightful jurisdiction, this invalidity docs not affect other provisions of the
contract agreement which can be given effect without the invalid provision.

Performance

Ihe Department's failure to insist upon the strict performance of any provision of this Grant
Agreement or tocxcrcisc any right based upon breach thercofcr the acceptnnccofany performance
during such breach, shall not constitute a waiver of any rights under this Grant Agreement

Sovereign Immunity

It the Grantee is anentity which possessessov crcign immunity, it is a requirement ot (his grant that
the Grantee irrevocably waive its sovereign immunity with respect to stale enforcement of this
Cirant Agreement. The waiver of sovereign immunity, effected by a resolution of the entity's
governing boily. is hereby incorporated into this Grant Agreement

Audit Requirements

| he Grantee shall comply with the audit requirements established by 02 AAC -15010. set forth in
Appendix A of this Grant Agreement

Close-Out

Ihe Department will advise the Grantee to initiate close-out procedures when the Department
determines, in consultation with the Grantee, that there are no impediments to close-out and that
the follow ing criteria have been met or soon will be met

A All costs tobe paid with grant funds have been incurred with the exception of close-out costs
and any unsettled third-party claims against the Grantee Costs arc incurred when goods and
services arc received or contract work is performed

it  ihe lasi required performance report has been submitted The Grantee's failure to submit
areport will not prcc ludc the Department from effecting close-out if it is deemed tobe in the
Slate’s interest Any excess grant amount thjt may be in the Grantee's possession shall be
returned by the Grantee in tne cscnt of the Grantrc’s failure lo finish or update the report

t etther responsibilities of the (iraritcc under this contract agreement and any close-out
agreement and applicable laws and regulations appear to have beenearned out satisfactorily
or there tvno further state interest m keeping the grant open tor the purpose ot securing
performance
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VIII. RESOLUTION OF TRIBAL ENTITIES

RESOLUTION NUVMBER

*

A RESOLUTION of the ,
accepting a State legislative grant in the amount of S 2 for

anil providing for waiver of sovereign
immunity from legal prosecution by the State for claims which may arise from the
utilization of said grant.

WHEREAS, the 1 wishes to provide
the above described equipment for use in the community, and

WHEREAS, the Department requires as a condition of the grant that an Alaska Native
Village or IRA governing body waive sovereign immunity from legal prosecution for
claims by the State which may arise from its activities under the grant

NOW THEREFORE BE IT RESOLVED THAT 4is
hereby authorized to negotiate, execute, and administer any and all documents and
contracts required for granting funds to the and
managing funds on behalf of this entity. 4 is

also authorized to execute any subsequent amendments to said contract to provide for
adjustments to the project within the scope of services or tasks, based upon the needs of
the project.

BE IT FURTHER RESOLVED THAT: this Alaska Native Village, acting through its

1 hereby grants to the State of Alaska its irrevocable
consent to be sued in the name of the Native Village for any unlawful act arising out of
any contractual obligation entered into as a result of this resolution, and hereby waives
immunity from execution of judgments obtained pursuant to the above against any
property whether real or personal, including money, provided that such execution of

judgment not exceed S *
PASSED AND APPROVED BY THE
on 19.
IN WITNESS THERETO:
By : 4
signature utle
Attest : . .
signature title
*Namc of Organization “ Amount of Grant

‘Description of Equipment
Chief Administrative Officer (Chief. President)
Governing Body (Council. Board of Directors)

Date Clerk or Secretary of the Organization
I 5



ATTACHMENT A -standard provisions Page 2o0f4

Article 18 Changes. Any chan%es which have been agreed to by both parties will be attached and
made a part of this giant agréement by use of an Amendment. Any stich Amendment must be dated and
must be signed by Dotli parties before the change is considered official and approved.

Article 19. Public Pur’ooses. The Grantee agrees that die project to which this grant agreement relates
shall be dedicated to public [pu,rposes for its usetul life, 'rite benéfits of the ijeptshall hé made available
without regard to race, religion, color, national origin, age, physical handicap, sex. marital status,
changes in‘marital status, pregnancy or parenthood.

|f the Grantee is a non-municipal entity and if monies appropriated under this grant constitute the sole
or principal funding source for the acquisition of equipment or facilities, the Grantee agrees that in the
event a municipal corporation is formed which possesses the power and jurisdiction to provide for such
equipment or facilities, the Grantee shall offer, without compensation, to transfer ownership of such
equipment or facilities to the municipal corporation.

|f the Grantee. is a non-profit corporation that dissolves, the assets and liahilities from the grant project
are to be distributed according to statutory law, AS 10.20.290 - 10.20.452.

Article 20. Site Control. If the grant project involves occupancy and use of real Property, die grantee
shall acquire the legal right to occuipy and use such real property for the purposes of the grant, and Turther
that there is legal access to such property.

Article 21. Operation and Maintenance. Throughout die useful life of the project, the Grantee shall
be O{es;%ﬁ_nsmletor the operation and maintenance of any facility, equipment, or other items acquired
under this grant,

Article 22. Assurance. The Grantee shall spend monies appropriated under diis grant only for the
purposes specified in this grant agreement.

Article 23. Remission, The Grantee shall return all unexpended grant monies to the Slate widiin 90
days of the project completion.

Article 24. Reportinq Requirements. The Grantee shall submit progress reports to the Department
acco_rdqu to the schedule established in Attachment B of this g?rant agreement. The Department shall
provide forms and instructions necessary for the preparation ot such reports.

Article 25. Right to Withhold funds. The Department may withhold payments under this grant
agreement for any violation of the provisions of this grant agreément,

Article 26. Sovereign Immunity. If the Grantee is an entity which possesses sovereign immunity, it
is a requirement of this grant that the Grantee irrevocably waive its sovereign immunity with respect to
Slate enforcement of this grant agreement, The waiver ¢f sovereign immunity, effected by a resolution
of the entity's governing body, is hereby incorporated into this grant agreement,

Article 27. Audit Requirements The Grantee shall comply with the audit requirements established
by 02 AAC 45.010. set forth in Appendix A of this grant agreement.

Article 28. federal Requirements For those grant projects.involving federal funds, the grantee
shallcomply wuh all applicable federal laws, requlation and requirements, including but not limited to:
USOMB Circular A-87. Cost Principals for State and Local Governments; USOMB Circular A-102.
Uniform Requirements for Assistance to State and |.ocal Governments; USOMB Circular A-110;
Grants and Other Agreements wiih Institutions of Higher Education. Hospitals, and other Non profit
Organizations: USOMB Circular A-122, Cost Principals for Non-profit Organizations; USOMB
Circular A-128, Audits of Stare and Local Governments
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STATE OF ALASKA
DEPARTMENT OF ENVIRONMENTAL CONSERVATION Procedure No. Page

111
GEJERAL MAIIAGEENT ORDER Effective
SUBJECT: | June 1, 1982
When to Use IRA Councils Issued by:
for Safe Water Projects N
Reference: e C Mjipllpr
AS 46.07.010-080, Attorney
ﬁenﬁraléseso 5'?'39’ Kﬂﬂell 1982
umber 366-654-82, May 11, , A is:
Article 1, Section 3,yA|aska Departmen contact 1s
Cons-itut inn Village Safe Water

This order specifies conditions under which the Department of Environ-
mental Conservation. may contract with or make grants to an IRA council
to_t_carry out provisions of the VOV Act, in smadll, unincorporated commu-
nities.

It is proper for the Department to contract or make a grant with an
IRA council under the following conditions:

1. ThelRA council must represent the community and the collective
views of residents of the community. The Commissioner will
determine if an_ IRA truly represents the communlt)( as a whole.
This determination will "be based on an_analysis ot the demographic
and political situation of the community.

2. The IRA Council must agree to waive sovereign immunity for the
Purpose of the grant. This waiver will normally be contained in
he grant offer” The Attorney General's office” will draft
language upon request.

3. The IRA Council must Plan_des,lgn,bund,_ operate, and maintain
the State funded VOW facility in anon-discrimmatory manner.
clear statement of non-discrimination must be Included in any
grant agreements or contracts awarded by the Department.

4, If and when thevillage becomes an incorporated municipality,
the IRA council must turn over its powers and. duties associated
with the State fundtlad VOW project to the municipal government.

Under the above conditions, it is pro_Per for the Department to contract
with or make a grant to an IRA counci] for construction of a VAW project.
However, the Department iIs under no obligation to do so.
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Dear
Gat Offer

IdnCuun™-n

As provided by the Village Safe Water (VSW) Act (AS 46.07), Governor tests! and the

Department of Environmental Conservation (Department) offer the
(Grantee) a grar.tras**®®) of State funds not

This grant will be applied toward financing

to exceed 5

This offer is expressly conditioned upon the torms and limitations contained herein and

e I-™"i-i1v"StMconslaictlon managomGnt of the VS W improvomonts.”~Tho representative

\<! im\ﬁ/\l Provld5.j?dviroan.d assistance to tho Grantoo on administrative and”
. i I H EAY B A A
tochm(_:_(?ly’v ’W{ittelrs rel,g\tvlpg Ti tTl%l-_l»gl tT""K,K

fit,
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3. The Grantee shall expend grant funds and project account interest only
for tho purpose(s) described above.
. lyi.  «.jo )M1S i
4. ‘t?'..Plans and specifications must be approved by the Department before - —
. =, ..vprocegding with the start of construction.. .

7 o R S
5. On behalf of the Grantee, the Department will procure the services of an >

~accounting firm which shall provide record and bookkeeping services associated V

-Twith the administration of the proposed sanitation improvements, including '
;federal and State payroll taxes and reports! writing checks'’/'and maintaining

‘s check rogisters. .

| f

The Grantee (accounting firm) shall be responsible, where applicable, for
payment of all payroll and other taxes, general liability insurance, and Worker's

Compensation.

The Grantee agrees to allow, at any reasonable time, Department
inspection of all project work, including related records and data, and to
maintain project accounts and records to verify project expenditures.
These accounts and records shall be kept apart from other records.

8. The Grantee shall hold and save the Department, its officers, agents,
and employees harmless from liability of any kind, including costs and
expenses, for or on account of any and all suits or damages of any
nature, sustained by any person or persons or property, by virtue of
performance of the Grantee, or any person or entity acting in place of or
for the Grantee for this project.

9. Upon completion of the project, Ihe Grantee shall adopt a resolution
stating tho project has been constructed and completed, thereby
roloasing the Department from further liability.

10 The Grantee agrees to accept ownership and the responsibility for
/. operation and maintenance of this project, assess user fees to ensure

he Grantee agrees to operate the 'acility in a nondiscriminatdry"manne=>V',.0:i"*x*,
NG nnrran cnnll hn nnnmrl lira ffhic £ ifw Hiia la rnlimAn - J«n or @ LZyr

[national origi
="A.
A LI2'~kThe Grantee’must certify that_project and sorvicos pgoyided under this grant aro »<y
Lmad@®@awailablejq the general public in compliance gith the#/(\mericans with :r v;
Disabilities Act of 1990. 0" -



13. The Grantee agrees to return all funds not utilized in tho design and ,v
construction of this project to the Department’ 2T @ r Cor
oo - m > rT:
14. The Grantee acknowledges the right of the Department to rescind t h i st
~rant and seek recovery_of payments already made if the Grantee has '\
'm  provided incorrect or.rnisleading information to’ the™"Department or if a

The Grantee agrees that it shall be subject to suit for
actions arising out of activities performed under this
grant in the same manner, and to the same extent, as

anv person and shall not be immune nor exempt from any
administrative or judicial process, sanction or judgement.

No payments can be made until this grant offer is signed by the Grantee and returned
to the Department. Nothing in this offer, whether or not accepted, may be deemed to
constitute a contractual obligation on the part of the Department until the grant
acceptance has been received.

The Department is pleased to provide improved sanitation facilities for the people of

Sincerely,

Keith Kelton
Director

KK/sb (fooVd«nca/»flrsnt3'] TiL'.c
JL'.Cv..

Enclosure: 2 AAC 45.010 e T e / VILE
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APPENDIX F

Federal District Court Decision
in Kluti Kaah Indian Country Case,

November 28, 1995



f-HLED

NOV 28 1995

n I'MED STATESDISTRICTCOl
DISTRICT OF ALVSK

am

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ALASKA

ALYESKA PIPELINE SERVICE COMPANY, D E C E |V E D
o ND/ 29155

Plaintiffs,
Attorney G * " ** Q* O*

STATE OF ALASKA, Junaau
Intervenor-Plaintiffs,
VS.
KLUTI KAAH NATIVE VILLAGE OF
COPPER CENTER, et al..
Defendants. No. A87-0201 CV (HRK)

FINDINGS OF FACT. CONCLUSIONS OF LAW AND DECISION
This opinion constitutes the court's second decision on
the subject of whether Indian Country exists within the boundaries

of the State of Alaska.:

This court's earlier decision on this subject is found in

tfate vf Alaska. et al. v. Native Village of Venetie. F87-0051 CV,
Clerk's Docket No. 154, August 2, 1995, This decision is herein-
after referred to as "tho Venetie Indian Country decision". 1995

W.L. 462232 (D. Alaska).

ORDER Page 1



Introduction

Plaintiffs are the operator (Alyeska Pipeline Service

Company, herein "Alyeska") and the owners (Amerada Hess Pipeline
C rporation, et al.) of the TransAlaska Pipeline by which ol
produced in the Prudhoe Bay oil fields north of the Brooks Range of
Alaska is delivered to tidewater for shipment to market. The State

of Alaska haj intervened in this case as a plaintiff.
The lead defendant, Kluti Kaah Native Village of Copper
Center (herein sometimes "the tribe"), is no longer a party to this

litigation having been dismissed wupon their motion for partial

summary judgment on the issue of tribal status. Plaintiffs and
intervenor conceded that, by reason of an Executive Branch
declaration, the Kluti Kaah Native Village of Copper Center is an
Indian tribe. 58 Fed. Reg. 54,364 (Oct. 21, 1993). The litigation
continued, however, against ,N€ Copper Center Village Council and
individuals including the Village Tax Commission. The defendants
seek to impose and <collect a business activity tax upon those
portions of the TransAlaska Pipeline which cross Jlands which the

tribe claims to constitute Indian Country.
By its amended complaint,; plaintiffs sought to enjoin the
enforcement of the business activities tax or any similar assertion

of jurisdiction over plaintiffs. They also sought a declaration

Clerk's Docket No. 23.

ORDEF Page 2



that the tax is invalid and that the tribe does not have territorial
jurisdiction to impose such a tax.

The court granted a temporary restraining orderJ on
May 13, 1987. By agreement of the parties, that temporary
restraining order has remained in effect throughout the course of
this Jlitigation.

This case was tried to the court commencing on January 18,
1994, The sole issue for trial was: docs the Resolution Aread
constitute Indian Country? By the agreement of the parties, the

court received written narrative statements from many of the trial

witnesses. These were adopted as a part of the witness' direct
examination which was in ma iy instances supplemented and then
subjected to cross-examination. The court has received a

significant number of exhibits in support of the testimony of the

witnesses of each of plaintiffs, intervenor, and defendants. At the
conclusion of the trial, it was agreed that written briefs would be
submitted in lieu of closing arguments; and in due course these

briefs were filed.

As a part of the final pre-trial process, the court called

upon the parties to submit in writing their agreements as to facts

' Clerk's Docket No. [Ii.

Joint Statement of Issues for Trial, Clerk's Docket
No. 197 at 2. By "Resolution Area", the parties had reference to
two townships (72 square miles) within which defendants <claim a
right to assert their business activity tax. See defendants'

Exhibit 349.
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which were not in dispute. The parties responded with a 46 page
Joint Statement of Uncontested Facts.5 The narrative statements,

trial testimony, and exhibits have served to reiterate and to some

degree expand wupon that to which the parties agreed. In fact,
however, there is precious little dispute as to the facts of ¢this
case.0® Rather, the disagreements which are pointed out by the
briefing have to do with how applicable law will treat the largely

agreed facts of this case.

The court adopts as its initial findings of fact the
entirety of the Joint Statement of Uncontested Facts presented by
the parties, and that statement of uncontested facts shall he deemed
incorporated into this decision by reference. As is appropriate to
the arguments of the parties hereinafter discussed, the court will
reiterate some of the more important of these findings and will
supplement them as necessary.

Having fully considered all of the evidence and the
arguments of counsel, and based upon the court's findings, the court
concludes that the Resolution Area described by the tribe's Business

Activity Tax Resolution?7 does not constitute Indian Country.

Clerk's Docket No. 196.
"There is no longer any real dispute over the facts, only
over application of the law tothe agreed upon facts." Defendants'

Post-Trial Brief, Clerk's Docket No. 238 at !

Plaintiffs"' Exhibit | at 4; Township “ North, Range 1! West
and Township 2 North, Range 1 East, Copper Rir Meridian.,

ORDER Page 4



Applicable Law

In the Venetie Indian Country decision, the court traced
the long and interesting history of the development of Indian
Country case law .1 It will "suffice here to observe that modern
Indian Country case law his its roots in three decisions of the
United States Supreme Court: Donnelly v. United States. 228 U.S.
243 (1913) (land set apart from public domain as an Indian
reservation is Indian Country); United L ates v. Sanioval. 231 U.S.

28  (1913) (fee lands of Pueblo Indians whom the Legislative and
Executive Branches of government treat as dependent communities are
Indian Country);l and United States v. Pelican. 232 U.S. 442 (1914)
(trust lands validly set apart for use of Indians as such, under the
superintendence of the government, are Indian Country). In 1948,
Congress codified these three decisions in 18 U.S.C. 5 1151 which
defines the term "Indian Country" as:

(a) all land within s |limits of any Indian

reservation under tFE jurisdiction of the

United States Government, notwithstanding the

issuance of any patent, and, including rights-

of-way running through the reservation, (b) all

dependent Indian communities within the borders

of the United States whether within the origi-
nal or subsequently acquired territory thereof,

and whether within or without the Iimits of a
1 Venetie Indian Country decision, Clerk's Docket No. 154
at 4-25
This brief comment on Sandoval really does not do that
case nor its meaning justice. For a fuller discussion of Sandoval.
see the Venetie Indian Country decision, Clerk's Docket No. 154
at 9-14.
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state, and (c) all Indian allotments, the Indi-
an titles to which have not been extinguished,
including rights-of-way running through the
same.

18 U.S.C. S 1151.°<

Apropos of its common law heritage, the concept of Indian
Country has continued to develop in courts of appeals and in the
United States Supreme Court since the 1948 codification of tho term.
What emerges first, and from tho <courts of appeals, is a fact
oriented mothodology for evaluation of ciaims of Indian Country.
Secondly, and coning from the United States Supremo Court decisions,
we see a dramatic focusing wupon the question of whether land has
boon wvalidly set apart for the wuse of Indians as such, under
superintendence of the government.

Two circuit court decisions, United States v. Martino. 442
F.2d 1022 (10th cir. 1971), and Unitcd-States v. South.Dakota. 665
F.2d 837 (8th Cir. 1981), cert, denied. 459 U.S. 823 (19B2), appear
to lead the way in shaping the law of Indian Country subsequent to
the enactment of 18 U.S.C. 5 1151, It is these two cases which tho
Ninth Circuit Court of Appeals drew upon for its analysis of tho
merits of the Indian Country issue before it on interlocutory appeal

from this <court's decision granting a prolimnary injunction in

See Revisor's note. 1948 Act, Title 19 U.S.C.A. at 86

(West 1986). Although codified in Title 13 of the United States
Code w hich covers crimes, there is no question but what tho
statutory definition of Indian Country has application in civil law

1ﬁdivaenlal’ a_%aocruilnsi.nazlozl,awz.07 hlaSif(Imlm Cabazon Band of Mission
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favor of the State of Alaska in tho Venetie case. Alaskav. Native

Village of Venetie. 856 F.2d 1384 (9th Cir. 1988). Each of Martino
and South Dakota set out a multi-factored scheme of analysis for a
determination of the "quite factually dependent™ Indian Country
issue. ldj. at 1391,

I'n its Venetie Indian Country decision, this court
discussed Martline and South Dakotall and for reasons explained
there,"" tho court has reformed tho six factors discussed by tho
Ninth Circuit Court of Appeals in its Venetie decision*1 as follows:

(1) the nature of tho area;

(2) the relationship of the area inhabitants

to one another, to Indian tribes, and tho
federal government;

(3) the extent to which the inhabitants and

Indian tribes of the area are under the
superintendence of the federal government;

and

(4) the oxtcnt to which tho area was sot aside
for the wuse and occupancy of Indians as
such.

Prior to the Eighth Circuit decision in South Dakota, the

United States Suprome Court decided United States v. John. 437 U.S.

Venetie Indian Country decision. Clerk's Docket No. 154
at 16-18.

Vonotie Indian Country decision. Clerk's Docket No. 154
at 25-27.

< Venetie. 356 F.2d at 1391.
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634 (1973).14 Tho case seems not co have attracted as much
attention in Indian law cases a3 one might have expected. John s
briefly mentioned in South Dakota for the proposition that a state
assertion of jurisdiction over land does not necessarily defeat a
finding of a dopendont Indian community.

In John, tho Supreme Court dealt with Choctaw Indian lands
which the government had purchased for the Mississippi Choctaws and
which Congress had declared to be trust lands. Subsequently, the
Department of the Intorior proclaimed these same lands to be a
reservation

The defendant, John, was indicted by a federal grand jury.
He was tried and convicted of simple assault. On appeal, tho Fifth
Circuit held that the lands in question were not Indian Country and
for this reason, John could not be prosecuted under federal law,

See 18 U.S.C. 5 1153, While the fedoral appeal was underway, John

was indicted by a stato grand jury in connection with tho same
incident giving rise to tho federal prosecution. John was convicted
of a more serious offense after a ->tate court trial. He appealed,

and tho Mississippi Supremo Court affirmed, holding that tho federal

court did not have jurisdiction.

The United States Supreme Court rejected the conclusion

of the Fifth Circuit and the Mississippi Supremo Court on tho Indian

The court here repeats at nose length its decision of the
most recent United Statos Suprome Court Indian Country cases becauso
of their critical role in this docision.
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Country issue. After expressly taking notice of. the three

categories of land which Congress defined as Indian Country, it
held, drawing wupon the authority of McGowan and Pelican, that the
test for the existence of Indian Country is, "whether the land in
guestion 'had been validly set apart for the use of tho Indians as
such, under the superintendence of tho Government. John. 437 U.S.

at 649 (quoting United States v. Pelican. 232 U.S. 442, 449 (1914),
and United StatCS_v. McGowan. 302 U.S. 535, 539 (1938)). The Court
held that the lands purchased for the Choctaws by tho government,
declared by Congress to be trust lands and by tho Executive to be
a reservation, constituted a sot-asido of land for the use of
Indians as such. The Court observed that " (t]hc Mississippi lands
in question here were declared by Congress to bo held in trust by

the Federal Government for tho benefit of the Mississippi Choctaw

Indians who were at chat time under federal supervision." John 437
U.s. at 649. This court takes the foregoing statement to reinforce
a point that is easily overlooked: it is not land but Indians wnich
must bo under tho superintendence of the government in the

Pelican/John test for Indian Country.
Tho Court rejected Mississippi's contention that the

s had teen assimilated and were no longer subje-rt to federal

Choctaw'
government supervision. As regards superintendence, John contains
several significant holdings. Firstly, the fact that the

Mississippi Choctaws wore a "remnant" of a larger tribe which had

ORDER Page 9



been forced out of Mississippi did not defoat "federal power to deal

with (the remnant)." John. 437 U.S. at 653. Secondly, the fact
that federal supervision of the Mississippi choctaws was not
continuous did not defeat "federal power to deal with then." Id.

Thirdly, citizenship status did not defeat the power of Congress to

legislate for the Mississippi Choctaws. J

In 1991, in a case somewhat more analogous to that before
thi3 court, the United States Supreme Court again returned to the
Indian Country question in Oklahoma .Tax Comm'n v. citizen Band
Eotflwatoni Indian Tribe of Oklahoma. 498 U.S. 505 (1991). I'n
Potawatomi. the Indian tribe sold cigarettes without collecting

state sales taxes from a store located upon Jland held in trust for
the tribe by the federal government. Oklahoma sought to collect the
taxes. The tribe sued to enjoin the collection of taxes and
Oklahoma counterclaimed seeking both to collect the taxes past due

and to enjoin the tribe from further sales without collecting

applicable state taxes. The bulk of the discussion in Potawatom
has to do with issues of jurisdiction and sovereignty. The case is
of value hero, however, because unlike John w hich dealt with

reservation lands, tho land in Potawatoni was not in a reservation

although it was, as indicated above, held by tho federal government

in trust for tho tribe.
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The Court held in Potawatoni that the charac-erization of
land as tribal trust lands and reservations was not significant.
Speaking for the Court, the Chief Justice wrote:

In United States v. John. 437 U.S. 634 (1978),
we stated that the test for determining whether

land is Indian country does not turn upon
whether that land is denominated "trust Jland"
or "reservation". Rather, we ask whether the
area has been "'validly set apart for the use
of the Indians as such, under the
superintendence of the Government."" ld.. at

648-49; see also United States v. McGowan. 302
Uu.s. 535, 539 (1938).

Potawatoni. 498 U.S. at 511.

One final circuit levei casemerits mention at the
conclusion of this review of Indian Country caselaw. I'n Buzzard
v. Oklahoma Tax Comm'n, 992 F.2d 1073 (10th Cir.), cert, denied, 114

S. Ct. 555 (1993), the Tenth Circuit revisited the Indian Country

issue. In Buzzard. a band of Cherokee Indians who were organized
as a tribe purchased fee land. Under the tribal charter, the tribe
could not sell the land without federal approval. It was contended
that such approval constituted sufficient federal government

involvement for the land to have been validly set apart for Indians
as such. The district court held that federal approval of a sale
was not the equivalent of a federal set-aside of land for the tribe.

The district court concluded that the land in question was not
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Indian Country, with nary a mention of its decision in Mar*ine some
twenty years previous, the Tenth Circuit affirmed.15

In E&sgacd, the circuit court expressly recited the Indian
Country definition of section 1151 noting that:

I'n addition the Supreme Court has held that

Indian country includes land "tvalidly set
apart for the use of the Indians as such, wunder
the superintendence of the Government.""
Eatawatomi Indian Tribe. (498 Uu.s. at 511

(quoting John. 437 U.S. at 649)].
Buzzard. 992 F.2d at 1076. Thereafter, and without reference to the

concept of a dependent Indian community, the circuit court proceeded

to analyze the set-aside issue which confronted it. Pertinent to
a fuller wunderstanding of the concept of a set-aside, the Tenth
Circuit observed, "land is ‘'validly set apart for the use of Indians
as such?', only i f the federal government takes some action
indicating that the land is designated for wuse by Indians." Id.
Similarly, tho Tenth Circuit observed that " (s]Jupcrintendency over

the land requires tho active involvement of tho federal government."

ld, The court concluded that holding Jland in trust shows that the
government means to exert jurisdiction ovor tho land. Applying
these views, the court concluded that the tribal land in question

had not been validly set apart for the tribe's wuse by the federal

As discussed above, tho Tenth Circuit in Martino held that
fee land purchased by I tribe was Indian Country. Mot surprisingly
because it preceded John. Martino, while including as a factor to
be considered the established practice of governnont agencies toward
tho area, docs not focus the attention upon land baing sot aside for
tho use of Indian people as does South Dakota, and Potawatoni.
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government even though Secretarial approval of any sale was required

under the tribe's charter. The land was acquired by the tribe
unilaterally. The court emphasized that the land in question was
acquired just as any other person might do, an apparent reference
to the requirement that Jland be set aside for Indians as such . U*
After discussing how certain consequences'7 of finding Indian
Country supported the conclusion that the tribal lands in Buzzard
were not Indian Country, the court concluded with the observation
that, "(n)othing in McGowan or the cases concerning trust land

indicates that the Supreme Court intended for Indian tribes to have
unilateral power to create Indian country." ld. at 1077,

This court concludes that Buzzard and the United States

Supreme Court cases upon which it is founded overturn Martine to the

extent that the latter case suggests that a tribe may add to Indian

Country by simply purchasing fee title to property from a private,

third party. Sandoval. however, stands unaffected by John and

Potawatomi owing to the fact that Congress declared the Pueblo lands

In Buzzard, the Tenth Circuit continued with a discussion

of whether or not the subject "land ris) superintended by the feder-
al government." Buzzard. 992 F.2d at 1076. As discussed above in
connection with John, this discussion appears misdirected; for the

United States Supreme Court has said that the question of land being
set aside for Indians as such is one factor and the superintendence

of Indians, not land, is another factor.
The court discussed as flowing from an Indian Country
determination the Ilimitation of stato criminal jurisdiction (which

is not a factor in the instant case) and the impact of an Indian
Country determination on taxing powers of states.
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to be Indian Country as a matter of federal law even though the
Pueblo lands were not set aside by the federal government.
This court concludes, based upon Potawatomi. that it does

not matter as regards the Indian Country issue whether the tribe

does or does not have a reservation. Reading John and Potawatomi
together, what does matter is whether, as a matt ..-r of fact, the
tribe occupies land set aside for native Alaskans, as such, wunder

the superintendence of the government.

This court concludes, on the basis of John and Potawatomi

that Indian Country <cannot exist at all without proof of three
elements, one of which has almost never bheen in contest in the
Ind..- Country case law and therefore receives |little or no mention.

As is explicit in the Ninth Circuit Court's interlocutory decision
in Venetie. land claimed to be Indian Country must be inhabited by
an Indian tribe. Venet:e. 856 F.2d at 1391. Secondly, the tribe

must be under the active superintendence of the federal government,

Thirdly, the tribe must have had land set aside by the federal
government for its people as Natives. If the proof of the claimants
to Indian Country fails as to any one of these elements, then the
claim of Indian Country fails. The other factors having to do with

the area and its inhabitants and their relationships to one another,
the tribe and the government focus principally on geographic and

demographic considerations which have relevance principally where
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there is some significant disagreement as to the extent of Indian
Country as distinguished from its existence per se."

The court proceeds NOW with the discussion of whether or
not the defendants have established by a opreponderance of the

evidence that the Resolution Area constitutes Indian Country.

Discussion

As a consequence of motion practice initiated by defendant

Kluti Kaah Native Village of Copper Center, the court has determined
that the Kluti Kaah, including residents of the Native Village of
Copper Center, are an Indian tribe.” Although defendant Kluti Kaah
Native Village of Copper Center (the tribe) has been dismissed from
this ~case with the concurrence of the plaintiffs, the remaining

defendants are the proponents of the tribal tax which the plaintiffs

In this regard, tho court recognizes that there is s till
some overlap between its factor 2 as regards the relationship of
area residents to the federal government and factor 3 having to do

with superintendence of Indian tribes by the federal government,
See page 7, supra. Although the same facts may well be relevant as
to both factors, the focus is different. The location of dealings
between inhabitants and federal agencies may well help define the
geographic extent of Indian Country where that is at issue. Where,
as here, a principal issue is th* extent of superintendence, the
focus is wupon federal activity per se—- what have Congress and the
Executive agencies done in relating to Native people as

distinguished from where the activity has effect.

Order of December 22, 1993, Clerk's Docket No. 203 at 2.
See also. Order of September 20, 1995, Clerk's Docket No. 166 in

Native Village of Venetie, et al. v. State of Alaska. F66-0075 CV,
with respect to the effect of 58 Fed. Reg. 51,364 (0ct. 21, 1993),
a notice entitled: Indian Entities Recognized and Eligible To

Receive Services Fron the United States Bureau of Indian Affairs.
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challenge; and the court concludes that these remaining defendants
are proper parties to defend that tax and assert the existence of

Indian Country on behalf of the tribe as a jurisdictional basis for

the tax.

As to the second (superintendence) and third (set aside)
elements of this case, the court will here as it did in the Venetie
Indian Country decision analyze the evidence produced as to all four

Venet io factors for the purpose of determining whether the
Resolution Area is a dependent Indian community and therefore Indian
Country. As in Venetie. this <court concludes that a dependent
Indian community exists as to Alaska Native tribes when there is the
requisite degree of political superintendence2 by the federal
government of a tribe occupying lands set aside for Alaska Natives
as such.'l That requisite degree of superintendence exists where
the degree of congressional and Executive agency control over the

Alaska Native tribe is so pervasive as to evidence an intention that

The statutory use of the term "dependent” to modify Indian
Country tends to suggest that the focus is upon the state of the

tribe claiming to occupy Indian Country. This focus too easily
leads to a discussion of only economics. Current Supreme Court case
law as hereinafter discussed largely avoids the term "dependent” in

favor of the terms "superintendence" or "federal supervision” which
tend to broaden and shift the focus of attention to the entirety of
the relationship of the federal government to the tribe. United
States v. John. 437 U.S. 634, 649 (1978).

i Venetie Indian Country decision, Clerk's Docket No. 154
at 4, 27,
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the federal government, not the state, be the dominant political

institution in the area.

Nature of the Area2
The area in which the defendants' business activity tax
would apply (Resolution Area) consists of two townships2d (72 square

miles), is located in the center of a broad river wvalley, and

straddles not only the Copper River but also the TransAlaska

Pipeline, a major electric power transmission line, and the

Richardson Highway, a principal (and the original) roadway

connecting tidewater Valdez, Alaska to Fairbanks in the interior of
Alaska.24 That portion c¢f the Resolution Area east of the Copper

River is owned by the federal government and has been set aside as

Although not case dispositive, the court has determined
to evaluate factors 1 and 2, nature of the area, and relationships
of the area inhabitants, because they involve informative background
material which will serve to establish a context for the discussion
of other factors which are dispositive of the case.

n See note 7, supra.

24 Defendants' Exhibit 321. See also defendants' Exhibit 349.
See also attachment | to Second Brelsford Affidavit of May 29, 1987,
Clerk's Docket No. 124, Plaintiffs"' Exhibit 2 is a photocopy of the
Brelsford Affidavit attachment; but the former does not adequately
depict the latter for lack of color and lack of an acrylic overlay

which depicts the location of the utility and transportation corri-
dor withdrawal (Public Land Order 5150) discussed in the Uncontested
Statement of Facts. Plaintiffs' Exhibit 21 is an enlargement of the
central and most critical portion of the Resolution Area- showing
in detail the location of the town of Copper Center, the Ahtna sub-

division where tribal members reside within the Resolution Area, the

pipeline corridor and so forth.
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the Wrangell-St. Elias National Park and Preserve.23 At the wvery
center of the Resolution Area, section 13, T2N, RIW, and section 18,
T2N, RIE, straddle the Copper River meridian, one of two cardina
[ines from which all land in the Copper River valley has been
surveyed.24 This two-square mile area is, as a practical matter,
the "choke point" of the Resolution Area for through this two-square
mile irea passes the power transmission [ine, the TransAlaska

Pipeline, the Copper and Klur.ina Rivers, and the Richardson Highway

(both new and old) . The army telegraph line used to pass through
this area. The Copper Centerlanding strip is just outside of this
two-square mile area. The non-Native town of Copper Center hasbeen
in existence at the <confluence of the I|.iutira and Copper Rivers
since the turn of the century. Except as otherwise noted below,

this two-square mile area (plus the airfield land immediately to the

north of it) is now and has since the turn of the century been the
focal point of all human endeavor inthe Resolution Area.

Sections 13 and 13 (and a small amount of adjacent land including
the airstrip area) are all owned by either private individuals or
the State of Alaska. This land is subject to the TransAlaska

Pipeline right-of-way.
With the exception of a little over four square miles of

land located on the south side of the west one-half of the

Defendants' Exhibit 321.
Defendants' Exhibit 349.
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Resolution Area, the remainder (roughly the westerly one-half) of
the Resolution Area is owned by Ahtna, Inc .27 Ahtna, Inc. is an

Alaska business corporation formed to meet the requirements of the

Alaska Native Claims Settlement Act, 43 U.S.C. § 1601, et sec. As
a consequence of ANCSA, Ahtna, Inc. became entitled to select and
received patent to significant Jlands in the Copper River valley,
including lands in the Resolution Area.2 Kluti Kaah Corporation,

also an Alaska business corporation formed by members of the tribe
pursuant to ANCSA also received title to the surface of significant

lands in the Resolution Area.29 By an agreement and plan of merger

entered into by Ahtna, Inc. and various Ahtna region village
corporations including Kluti Kaah Corporation, the village
corporations merged into Ahtna, Inc. and all of their property

Defendants' Exhibit 349.

Plaintiffs' Exhibit 19. It is worth noting in passing
that approximately half of the Ahtna land holdings in the Resolution
Area were available for selection by settlement act corporations
because of the revocation of Public Land Order 5150 which had
withdrawn a utility and transportation corridor for the TransAlaska
Pipeline as authorized by ANCSA. 43 U .S .C. 5 1616 (c). This
withdrawal would have prevented ANCSA corporations from selecting
the lands which are presently crossed by the TransAlaska Pipeline
witnin the Resolution Area. In order to solve this land selection
problem, Ahtna, Inc. and, among others, the Kluti Kaah Corporation,
and Alyeska entered into a private agreement whereby Alyeska voul”n
provide certain employment for Ahtna Natives and would not object
to revocation of Public Land Order 5150, thereby making these lands
available for selection.

L) Plaintiffs' Exhibit 18.
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rights were given over to the successor corporation, Ahtna, Inc.J

The net result is that neither the tribe nor its village corporation
owns any Jland in the Resolution Area. The United States Government
does not hold in trust for the tribe any Jland in the Resolution
Area. Individual members of the tribe hold leaser, or land wuse

permits authorizing their occupancy of homesite lots in the Ahtna

subdivision located between the new and old Richardson Highways in

sections 1 and 2 of the western half of the Resolution Area.” This
subdivision is approximately two miles along the old Richardson
Highway from the non-Native town of Copper Center. Although there
are a few other amenities such as a community hall adjacent to the
Ahtna subdivision, the latter is essentially a residential area.
Commercial activity is focused in the non-Native town of Copper
Center.

The Resolution Area and surrounding Copper River valley
was occupied by perhaps three hundred Natives prior to the turn of
the century. In 1898, as a part of the rush for gold in the Yukon
Territory, stampeders heading for the interior of Alaska and the

Yukon Territory came down the Klutir.a River to its confluence with

the Copper River; and a community developed there. At the tine
there was no Native community at this site, although there were
small Native settlements north, south and across the Copper River
X Defendants' Exhibit 180.
n

Plaintiffs' Exhibit 21.
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from the miners' community. Although the majority of the miners
soon passed on, a few remained; and the court finds from the stipu-
lated facts and other evidence before it that within the Resolution
Area, there has always been a majority of non-Native people.

Relationship of Area Inhabitants to One Another,

to.Indian Tribes,..and to the Federal Government

Members of the tribe and non-Natives have lived in very
close proximity to one another in an area comprising less than three
square miles3 for very nearly a hundred years.

Perhaps realizing that the claim that the entire
Resolution Area was Indian Country would necessarily cause the court
to examine the relationships between residents of that entire area
for purposes of evaluating the cohesiveness of the residents—
whether they constituted a single community or not, counsel at the

outset of the trial in his opening statement on behalf of the

defendants took the position that:

The area *t issue is not the entire resolution
area, even though the tax purports to assert

3* The court has reference here to sections 1 and 12 in the
western one-half of the Resolution Area (T2N, RIW, C.R.M.) and
section 18 in the eastern half of the Resolution Area (T2N, RIE,
C.R.M.). Plaintiffs' Exhibit 21 and defendants' Exhibit 349, This
appears to imply a gap of one or two miles between two communities.
That is really not an accurate picture of tho situation; for the
reality is that the entire Copper Center community (meaning both the
Native and non-Native community) is strung out along a three-mile
stretch of the old Richardson Highway between the Ahtna subdivision
on the north in sections 1 and 2 and tho former 91ix homestead
property in tho south Jlocated in section 18. Tho airport and tho
old school for the community are Jlocated in between.
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jurisdiction over the resolution area. The

area at issue, and the only area at 1issue, is

the area underlining [sic) tho -- Alyeska

pipeline........

(T)he tribe does not contend that the non-

Native community of Copper Center is a part of

their dependent Indian community. All the

tribe contends is that their former Kluti Kaah

Corporation lands(,J) are Indian Country.
Trial Transcript, Vol. I at 9. |In substance, defendants now contend
that only the area outlined in red within the Resolution Area on
defendants®™ exhibits 1is Indian Country.”’

The court cannot force the defendants to claim as Indian
Country an area as to which they desire to abandon that claim. The
defendants cannot, however, by so doing force the court to disregard
therelevant community and the relevant relationships of area
inhabitants. Considering all of the evidence, 1including the Joint
Statement of Uncontcstcd Facts, the court finds, as summarized
below, that for purposes of defendants® claim of Ind-an Country in
this case, the rolevant community extends from tho former RIlix
homestead property 1in section 18 to the Ahtna subdivision property

in sections 1 and 2 as well as the intervening lands adjacent to the

old Richardson Highway and oast of the new Richardson Highway as

As set out above, Ahtna, Inc. succeeded to ownership of
most of the Western half of the Resolution Area upon merger of Kluti
Kaah Corporation into Ahtna, Inc.

u Defendants' Exhibit 349.
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they cross sections 12, 13 (T2N, R1W, C.R.M.), and the southwest
corner of section 7 (T2N, R1E, C.R.M.). 3

The Ahtna lived and hunted and fished in the vicinity of
the area above-described including in the Resolution Area and beyond
since before the first cont<ict w.th Europeans. The Ahtna Indians
of the general area met Russian explorers with force and apparently
massacred them. A much different relationship developed very
rapidly between United States Army personnel who came into the area
following the gold rush in the 1890s. There 1is no evidence of
hostility between the miners or army personnel and the Ahtna.
Indeed, it appears that the Ahtna went out of their way to be of
assistance. The population explosion put a severe strain on local
resources; and it is clear that the Ahtna became dependent upon the
army for sustenance for many years. The army was followed by
government school teachers who in retrospect probably did the Ahtna
more harm than good by luring them away from their traditional ways
and more particularly by encouraging them to settle near Copper
Center around the school which was Jlocated in what has now been
surveyed as section 12 on the west side of the old Richardson
Highway.”~” After enactment of ANCSA, the Native residential area

moved north slightly into the Ahtna subdivision on Ahtna lands in

Plaintiffs® Exhibit 21. Both Native and non-Native resi—
dents of this community have, of course, used a much larger area for
subsistence hunting and Tfishing.

Plaintiffs' Exhibit 21.
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sections 1 and 2. The non-Native residential and business area
remained at its original site on the Blix homestead 1in section 18.
All of these peopla have lived, hunted, fished and worked together,
in tho same area right down to the present.

As detailed in the Joint Statement of Uncontested Facts,
there is a long history of Ahtna people performing non-traditional
work in the area including cutting firowocd for sale, operating
ferries, performing labor on tho construction of the army road which
was the predecessor to tho Richardson Highway, the government
telegraph line and for non-Native minors in the area. Moot
recently, Ahtna, Inc., on behalf of members of the tribe, has
secured commitments from Alyeska for substantial maintenance
contracts and thus Native employment in connection with the
operation of tho TransAlaska Pipeline. There is a very long history
of a community of inturcst between all residents of the Resolution
Area as regards employment for wages.

Within tho Resolution Area, Native and non-Natives reside
in a segregated fashion as a goncral proposition. That said,
however, it is also a fact that the State of Alaska has operated the
only schools in the area since the 1960s; and thore must therefore
bo a very dofinite community of interost between all residents of
the area as regards education. The only commercial activity in the
Resolution Area is located in section 18. There 1is, for examplo,

no tribal store in the Ahtna subdivision.
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Until tho Ahtna lands wore closed to non-nember3, Natives
and non-Nativos all hunted and fished the same areas, they all
worked together, they all went to the sane school, and they all
shopped 1in the same commercial areas. Except socially and in the
location of residences, there is a distinct community of interest
amongst all who reside in tho last mentioned area. The facts
pointing to a cohesivcncss botveen all of tho residents of the area
significantly outnuabor those facts suggesting separation between
the Native and non-Native communities.

The defendants refer to the tribe"s ANCSA lands which
Ahtna, 1inc. now owns as the relevant Native community. That area
is not now and never has been a community unto itself. As sot out
above, the court has found that the relevant community from a
geographic prospective encompasses both the Native and the non-
Native community of Copper Contor. The best that can be said fronm
the defendants” point of view 1is that there are two very
interdependent communities of people residing in the relevant area.
There 1is not one cohesive Native community.

The court now turns from the subject of the relationships
of area inhabitants to the subject of relationships between area
“habitants and tho tribe. Natives who rosido 1in tho Resolution
Area aro members of tho tribe. Non-Nativos are of course excluded
from tribal activity. Non-Nativos have had little or no knowledge

of the tribe per so and virtually no contact with it as a legal
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entity. The fact that non-Native residents of the area had little
or no knowledge of the existence of a tribe 1is not at all
instructive about whether the tribe occupies Indian Country.

Finally, the Resolution Area has long been the focus of
significant contacts between area residents and the federal
government. The United States Army assisted Natives and non-Natives
alike as miners passed through the Resolution Area on their way to
tho gold fields in central Alaska and the Yukon Territory. The
federal government provided schools for the Native residents of the
area down to 1960 when the State of Alaska took over the education
function. From the turn of the century, federal government agents
assisted with the health and general welfare needs of Natives in the
area. The federal government encouraged non-Natives to settle in
the area through homestead laws and the short-term presence of an
agricultural experiment station. The federal government built the
original Richardson Highway through the area and wundoubtedly
subsidized the reconstruction of the road when the new Richardson
Highway was built to the east of the original highway. The federal
government made available much of the right-of-way for the
TransAlaska Pipeline.

Native residents of the Resolution Area continue to
receive significant services and benefits, either directly fronm
various federal agencies such as the BIA and the |Indian Health

Service or indirectly through tho Copper River Native Association.
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Various medical and other similar social services are provided.
Programs also exist in the fields of education, housing, and village
government. I

In addition to currently providing the school for the
area, the State of Alaska has, since statehood in 1959, provided a
wide range of governmental services. The State of Alaska has
exercised civil and criminal jurisdiction throughout the Resolution
Area and surrounding territory including activities by the Alaska
Department of Public Safety, State Troopers and Division of Fish and
wildlife Protection, Division of Fire Protection and Division of
Motor Vehicles.”” The Alaska Department of Environmental
Conservation,”” the Alaska Department of Transportation and Public
Facilities,40 the Alaska Department of Fish & Game,4 and the
Division of Forestry of the Department of Natural Resources® have
all been involved 1in their respective areas with respect to the

Copper River valley.4” The State of Alaska commenced exercising

v Joint Statement of Uncontosted Facts, Clerk®"s Docket
No. 196 at 39-40, U 115-16.

A Clerk®"s Docket No. 201, Burton testimony at 1-5.

i Clerk®"s Docket No. 233a, Sandor testimony at 1-4.

40 Clerk"s Docket No. 201, Campbell testimony at 1-2.
a Clerk"s Docket No. 201, Tobey testimony at 1-3.

4} Clork®"s Docket No. 201, Mariclc testimony at 1-3.
4 See Campisi testimony, TR 1-109-10.
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taxing jJurisdiction for the entire length of the TransAlaska
Pipeline, including the Resolution Area, since the inception of
pipeline operations.ll

Finally, the court takes note of the fact that prior to
enactment of the tribal business activity tax, the Kluti Kaah
village counsel had not attempted to exert governmental authority
over non-Natives. Cole, TR 2-83-34.

Defendants claim that the Department of the Interior has
treated the area as Indian Country. They argue that having been
declared a tribe, the Kluti Kaah must be a community. Community
residence is a part of the common law concept of tribal status.
Montova v. United States. 180 U.S. 261, 266 (1901).

The Department of the Interior has indeed declared that
the Kluti Kaah are a tribe, but that decision was an exercise of
Executive, political power. The exercise of that power requires no
special fact finding and is subject to attack only for arbitrari—
ness. United States v. Sandoval. 231 U.S. 28, 46 (1913). The
Executive decision to constitute the Kluti Kaah as a tribe does not
prove that there is a distinctly Native, cohesive community in the
Resolution Area. In addition, just prior to the trial of this case,

the Solicitor for the Department of the Interior opined that "Native

u Joint Statement of Uncontested Facts, Clerk"s Docket
No, 196 at 6, 1 10.
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Corporation lands in Alaska do not qualify as Indian country."4
The United States government has not treated the Resolution Area as
Indian Country.

The defendants argue that the federal government exercises
control over the tribe and point to a number of provisions of ANCSA
to support this contention: [limits upon alienability of corporation
stock, section 1606(h)(1), tax exemptions, section 1620, security
law exemptions, section 1625, corporate options with respect to
corporate stock, section 1606(1)(B) and (C) . Defendants also point
to provisions for a land bank, section 1636. Undeniably, Congress
has continued special provisions for Natives as regards their
operation of ANCSA corporations. Congress has sought to ease these
entities into the business world rather than turn them out all at
once. As discussed further hereinafter, these provisions do not,
however, amount to active superintendence of the tribe. These
protections are passive provisions which either are self-executing
or are optional, the control being with the corporations, not the
federal government. For example, whether land 1is developed so as
to become taxable 1is up to the corporations. Whether land should
bo placed 1in the special protected status of the Jland bank is

entirely up to the corporation. How the Native corporations and

vi3) Op. Solic. Dep"t Interior, M-36975 (Jan. 12, 1993) at 132,
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their lands should grow and develop is left almost entirely to the
decision of the corporations.

The defendants contend that the federal government®s
administration of the pipeline right-of-way under 43 U.S.C. 5 1651,
et sea, amounts to oversight or control over the tribe. Defendants
are wrong. It is the private plaintiffs, not the tribe, which are
subject to oversight and regulation under the TransAlaska Pipeline
Authorization Act.

Defendants suggest that an Indian community which is a
tribe 1is by definition dependent. This argument begs the very
question which this case presents. To prevail in this case the
defendants must be a tribe (which is conceded), they must prove that
the tribe occupies land set apart for Alaska Natives as such, and
they must prove that the tribe is under the active superintendence
of the federal government. For purposes of this case, the current
discussion of relationships between area inhabitants, the tribe and
the federal government provides useful background information as to
the dispositive issues of land being set aside and active
superintendence.

This information also shows that the role of the federal
government vis-a-vis the area, 1its residents, and the tribe has
significantly changed and diminished in relation to the role of the

State of Alaska over the years. Wo arc a very long way away Tfrom
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the days of Indian agents whose vreports are summarized in

excruciating detail in the Sandoval decision.

Federal Superintendence of Resolution Area
In order to establish their claim that the tribe occupies
Indian Country, the defendants must prove by a preponderance of the
evidence that the tribe 1is under superintendence of the federal

government. This concept brings into play the "dependent” component

of the second form of Indian Country defined by 18 U.S.C. 7 1151(b) .

It is in this area that the case law developed above becomes most
important.

The concept of dependence as regards American Indian
tribes in fact pre-dates Sandoval. In the course of formulating the
relationship which would exist between the United States and Indian
tribes, Chief Justice Marshall in Cherokee Mation v. Georgia. 30
U.S. I, 17 (1831), <characterized Indian tribes as "domestic
dependent nations."” In Cherokee Nation as well as Worcester wv.
Georgia. 31 U.S. 515 (1832), Chief Justice Marshall used much
language which is familiar to us even today as rega ds Indian tribes
and their relationship to the federal government. As discussed 1in
detail above, the Supreme Court spoke again of dependent Indian
communities 1in Sandoval. 231 U.S. at 46; and here also the focus of

the discussion was the relationship between distinctively Indian

Sandoval. 231 U.S. at 40-44.
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communities and the federal government, in particular Congress,
which has the primary obligation of determining for what period of
time and to what extent Indian tribes shall remain under the
guardianship and protection of the United States. Id. In John and
Potawatomi. the Supreme Court has used different words- speaking
of superintendence of Indian tribes by the United States, but the
substance of the concept is the sanme.

In briefing this issue for the court, the defendants have
suggested that tribal dependence is a politically oriented issue;
and the plaintiffs do not disagree. The foregoing authorities
(especially Sandoval and John) show that the focus should indeed be
political. As the dominant sovereign entity, it is for the federal
government to determine for what time and to what extent tribes will
be supervised. That is a political consideration. The court does
not suggest that the economic relationship between the federal
government and a tribe is irrelevant. Benefits provided to tribes
by the federal government are some evidence of a congressional
determination to continue superintendence. Our inquiry 1is the
broader one of the totality of the interaction (the political
relationship) between the federal government and the tribe wherein
the focus is upon how the federal government conducts itself toward
the tribe, not the reverse. Superintendence by the federal
government, and the consequential political dependence on the part

of the tribe, exists for purposes of section 1151(b) where the
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degree of congressional and executive control over the tribe 1is so
pervasive as to evidence an intention that the federal government,
not the state, be the dominant political institution in the area.#

The court now analyzes the question of whether the federal
government presently exercises active superintendence over the Kluti
Kaah tribe. In doing so, the court reiterates its adoption of the
Joint Statement of Uncontested Facts and continues its consideration
of other fact findings made herein. To the foregoing, the court now
adds 1its evaluation of the impact of ANCSA upon the question of
whether the federal government has continued its political dominance
of the tribe beyond 1971.

The tribe never petitioned for and does not have any
formal, political relationship with the BIA as would be the case had
it petitioned for such under the Indian Reorganization Act (IRA),

25 U.S.C. 8461, et seg. Similarly, there is no state chartered

"(T]he Indian country classification is the benchmark for
approaching the allocation of federal, tribal, and state authority
with respect to Indians and Indian lands." Indian Country. U.S.A..
Inc. v. Oklahoma Tax Comm®n, 829 F.2d 967, 973 (10th Cir. 1987),
cert, denied. 487 U.S. 1218 (1988). The foregoing quotation is
followed by a litany of authorities 1including Felix S. Cohen,
Handbook of Federal Indian Law 5-8 (1942) ("Indian country"
generally determines allocation of tribal, federal, and state
authority). See also Op. Solic. Dep"t Interior, M-36975 (Jan. 12,
1993) at 116, where the Soliritor opines that:

[W]e repeat the guiding principle that |Indian country
comprises those lands that Congress intended, as a
general matter, to be beyond the jurisdictional reach of
the state and subject to the primary jurisdiction of the
Federal Government and tribes, even though those lands
are geographically within the boundaries of a state.
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municipal entity serving the residents of the Resolution Area.
Rather, the entire gambit of state governmental services for the
area are provided through tho political branches of the state
government.

Despite the foregoing, until 1971 there was room for a
fair argument that the tribe had been treated by Congress and the
Executive agencies of the federal government as being subject to
active superintendence to such a degree as to amount to a dependent
Indian community for purposes of 18 U.S.C. & 1151(b). Until 1971,
the Native residents of the Resolution Area by and large lived
within the boundaries of the school reserve set aside by the
Executive Branch for a Native school in 1905.4

In 1971, as a part of the settlement of claims to
aboriginal title to land and hunting and fishing rights, Congress
enacted the Alaska Native Claims Settlement Act, *I13 U.S.C. 8 1601,
et seg. (ANCSA), and thereby effected a significant change in
relationship as between the federal government and Alaska Natives.
The legal and factual history of Alaska Native land claims was
discussed extensively and was published by Judge Fitzgerald of this

court in United States v. Atlantic Richfield Co. . 435 F. Supp. 1009,

It is arguable that this reserve was purely for school
purposes and not for Native occupancy; however, the evidence
discloses that Executive Branch employees in fact encouraged Native
occupancy of the land and, as indicated in the text, Natives have
in fact occupied the area from shortly after designation of the

school reserve right down to recent years.
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1014 (D. Alaska 1977), aff"d on appeal 612 F.2d 1132, cert, denied.

499 U.S. 888 (1980).

In declaring a settlement with Alaska Natives, Congress
expressly provided that all prior conveyances of public lands,
including tentative approvals of lands under the Alaska Statehood

Act, constituted an extinguishment of aboriginal title. 43 U.S.C.

8 1603(a)- Congress abolished all other aboriginal 1land titles
including those with respect to submerged lands as well as
aboriginal hunting and fishing rights. 43 U.S.C. 5 1603(b).

Finally, in extremely broad language, Congress extinguished all
claims based on claims of aboriginal title or based on any statute
or treaty of the United States relating to Native use and occupancy
of land. 43 U.S.C. S 1603(c).

In exchange for all of the abrogated rights, Congress made
provision for land grants totalling 44 million acres and the payment
of over 962 million dollars. 43 U.S.C. 58 1613, 1605, 1608 (g)- The
land grants went to neither individual Natives, tribes, nor other
Native organizations such as Indian Reorganization Act entities.
Rather, Congress required the formation of regional and village,
state law, "business for profit" corporations which would take title
to land and receive the settlement funds. 43 U.S.C. & 1606(d),

1607 (a).4 Somewhat oversimplified, the regional corporations took

Villages were permitted to choose between "business for
profit or nonprofit” state law incorporation. 43 U.S.C. 5 1607(a).

ORDER Page 35



fee title to the bulk of the land and ownership of the subsurface
of village lands. Village corporations took surface title only to
the lands immediately surrounding the village.

Also as a part of the statutory reorganization of the
relationship between the federal government and Alaska Natives,
Congress revoked all reservations 1in Alaska, whether created by
Congress or the Executive Branch with the exception of that on
Annette Island for the Metlakatla Indian community. 43 U.S.C.
8 1618(a). o ANCSA does, however, contain a special provision
applicable to Alaska Natives whose reservations were revoked. By
section 1618(b) , ANCSA permitted members or stockholders of village
corporations which previously had the benefit of a reservation to
vote that their corporation take fee title to the former reservation
lands. As discussed in somewhat more detail in a following section
of this decision, the tribe™ village corporation, Kluti Kaah
Corporation, did not endeavor to claim the school reserve as a basis
for taking fee title to those lands pursuant to section 1618(b) of
ANCSA. Rather, Kluti Kaah Corporation made selections and briefly
took title to them, including lands in the Resolution Area.

This foregoing corporate model for a resolution of Native
land claims was, of course, a dramatic departure from prior Indian

settlements approved by Congress. Although some have apparently

In a parallel provision, 43 U.S.C. & 1617(a), the Indian
Allotment Act was repealed as to Maska, except as to pending
allotment applications.
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viewed ANCSA as a termination act, the court shares tho view of the
Secretary of the Department of the Interior who has opined that
ANCSA 1is not "a termination statute that forecloses the exercise of
all governmental powers by Native villages."ll Rather, ANCSA is a
new Native self-determination act. Whereas a prior termination
effort sought to scatter Indians and Indian Jland holdings by
allotting out reservations to individuals, the corporate settlement
model leaves Alaska Natives with collective control of their lands
and what should be done with then. That control is by and large in
the hands of a board of directors, a management group made up from
the Native communities themselves who must exercise collective
judgment as to how to deal with the land grants and money. The
federal government no longer has any right or responsibility for the
active supervision of Alaska Natives with respect to the lands which
they occupied after extinguishment of aboriginal titles. The court
finds that this corporate model effects a significant diminution of
the power of Congress and the Executive agencies over Alaska Native
tribes

In addition to setting up a structure which largely freed
Alaska Natives from congressional and Executive agency dominance as

regards land and money, Congress was quite explicit in stating its

Op. Solic. Dep"t Interior, M-36975 (Jan. 12, 1993) at 101;
104.
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policy reasons for choosing the mode of settlement which was
effected. In ANCSA, Congress has found and declared that:

[T]he settlement should be accomplished
rapidly, with certainty, in conformity with the
real economic and social needs of Natives,
without litigation, with maximum participation
by Natives 1in decisions affecting their rights
and property, without establishing any perma—
nent racially defined 1institutions, rights,
privileges, or obligations, without creating a
reservation system or lengthy wardship or
trusteeship, and without adding to the catego—
ries of property and institutions enjoying
special tax privileges or to the legislation
establishing special relationships between the
United States Government and the State of

Alaska.

43 U.S.C. 8 1601(b).

Several aspects of the foregoing policy declaration are
most pertinent to this court®"s analysis of the relationship between
the federal government (Congress in particular) and Alaska Native
tribes. Firstly, Congress sought to maximize the participation of
Natives in decisions affecting their rights and property. This

strongly suggests a shift from government superintendence to self

regulation. This declaration of policy suggests tribal
independence, not dependence. Secondly, Congress negated the
establishment of permanent, racially defined institutions. This,

too, bespeaks the intent of Congress to draw back from its historic
role of adopting substantial legislation under the Indian Commerce
Clause. Uu.Ss. Const, art. I, 58, cl. 3. As a legal entity or

person, corporations are race neutral. Tribes are by definition
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race oriented.”” Thirdly, the policy declaration disowns the
reservation system which had been the centerpiece of the
relationship between Congress and Indian tribes since the middle of
the 19th century. Finally, and perhaps most notable, Congress
expressly declared its intention not to have an ongoing "wardship
or trusteeship” relationship with Alaska Native tribes. In very
simple terms, a "ward" 1is, "(a) person, especially a child, or
incompetent, placed by the court under the care of a guardian.”
Black®"s Law Dictionary 1420 (5th ed. 1979). In terms of Indian law-,
Indian people and tribes were long considered incompetent to manage
their own affairs and property without the superintendence of
Congress and Executive Branch agencies. By the foregoing

declaration of policy, Congress has clearly said, no more! Congress

now means Tfor Alaska Natives to have "maximum participation ... 1in
decisions affecting their rights and property ... without ... (@)
wardship or trusteeship.” 43 U.S.C. 8 1601(b).

Also consistent with the view that Congress meant to
establish an entirely new course or direction for Indian self-
determination, Congress required that village corporations receiving
land grants under ANC5A must convey 1280 acres of village

corporation land to any municipal corporation in the village, and

i The classic definition of an Indian tribe is contained in
Montova v. United States. 180 U.S. 261, 266 (1901): "(a] body of
Indians of the sane or a similar race, united in a community under
one leadership or government, and 1inhabiting a particular though
sometimes ill-defined territory...."
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if there were none, such land must be conveyed "to the State in
trust for any Municipal Corporation established in the Native
village in the future"™ 43 U.S.C. 8 1613(c)(3). The court views
this purposeful inclusion of and provision for state law municipal
entities to be both practically and politically (although not
legally) inconsistent w:.th the greater degree of state exclusion
which necessarily flows from a finding of Indian Country. The
record 1in this case does not reflect whether, there being no
municipality in the Resolution Area, lands have been conveyed in
trust to the State of Alaska for municipal purposes 1in the
Resolution Area. Be this as it may, the potential for such an
obligation exists and the congressional purpose of facilitating the
development of state law municipal entities as distinguished from
traditional, Native entities is clear and consistent with the
philosophy of ANCSA that the settlement with Alaska Natives be
effected without the establishment of permanent, racially defined
institutions. IRA institutions are racially oriented. Municipal
entities are not racially oriented.

As enacted 1in 1971, ANCSA dees not once mention the term
"Indian Country”. The court supposes, but does not know because the
legislative history of ANCSA is wuninstructive, that Congress
deliberately, and no doubt for political reasons, left unresolved
the |Indian Country question which this court ruled upon in its

Venetie Indian Country decision. That the Indian Country 1issue was
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not expressly resolved by ANCSA does not detract from the fact tnat
ANCSA unmistakably affects the balance of power (the degree of
dependence and superintendence) in the relationship between the
federal government and Native tribes; and Congress 1is presumed to

have known that it was affecting that relationship by the adoption

of ANCSA.5~

It is appropriate to here observe that when Congress re—
visited the Settlement Act for purposes of the Alaska Native claims
Settlement Act amendments of 1987, Pub. L. No. 100-241, Feb. 3,
1988, 100 Stat. 1788, it exercised great care to make it clear that
the amendatory act was not to tilt the scale one way or the other
as regards the Indian Country issue. Section 17 of the amendments

act provided that:

(@) No provision of this Act (the Alaska Native Claims
Settlement Act Amendments of 1987) ... shall be construed
to validate or invalidate or in any way affect -

(1)

(2) any assertion that Indian country (as defined by
18 U.S.C. 1151 or any other authority) exists or does not
exist within the boundaries of the State of Alaska.

Pub. L. No. 100-241, < 17(a), Feb. 3, 1938, 101 Stat. 1814. The
published legislative history on the amendments of 1987 further
underscore the intent of Congress that, "(t)his 1is an issue which
should be left to the courts in interpreting applicable law and that
these amendments should play no substantive or procedural role in
such court decisions.”™ S. Rep. No. 201, 100th Cong., 1st Sess. 23
(1987), reprinted in 1987 U.S.C.C.A_N. 3269, 3274. Similarly, the
House of Representatives®" explanatory statement with respect to the
amendments of 1987 indicate an intention that the amendments "should
be scrupulously neutral™ on the question of tribal powers or self
government. H.R. Explanatory Statement, 100th Cong., 1st Sess. 1
(1987), reprinted in 1987 U.S.C.C.A.N. 3269, 3299.

Clearly, Congress understood that .*his court would in the first
instance decide the Indian Country issue based on all of the perti—
nent facts and law. This court 1is not, rowever, to be influenced
in that decision by reason of Congress having amended ANCSA.
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Other congressional acts, both pre-dating and post-dating
ANCSA, have relevance to the court®"s appraisal of the degree of
dependence and/or superintendence which exists now as between the

federal government and Alaska Native tribes.

Firstly, as to Alaska and a relatively few other states,
Congress has made special provision for state civil and criminal
jurisdiction with respect to Indians. In 1958, the Territory of
Alaska was added to California, Minnesota, Nebraska, Oregon and

Wisconsin as jurisdictions in which 28 U.S.C. 5 1360* would have

application. Under section 1360(a),

Each of tho States listed in the following
table (which includes Alaska) shall have juris—
diction over civil causes of action between
Indians or to which Indians are parties which
arise 1in the areas of Indian country listed
opposite the name of the State to the same
extent that such State has jJurisdiction over
other civil causes of action, and those civil
laws of such State that are of general applica—
tion to private persons or private property
shall havo the same force and offect within
such Indian country as they have elsewhere
within tho State.

Similarly, 18 U.S.C. 5 1162(a) provides in pertinent part:

Each of tho States or Territories listed in
the following table (which again included
Alaska as of 1958] shall have jurisdiction over
offenses committed by or against Indians in the
areas of Indian country listed opposite tho
nano of the Stato or Territory to the same
extent that such Stato or Torritory has
jurisdiction over offenses committed elsewhere

* Often referred to in both case law and legal litoraturo
as Public Law 280.
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within the State or Territory, and tho criminal
laws of such State or Territory shall have the
same force and offect within such Indian
country as they have elsewhere within the State
or Territory.

Thus, even if this court were to conclude that the Resolution Area
or part of it was |Indian Country, Congress had 1long before the
adoption of ANCSA determined that thore was no need to protect
Alaska Natives from the imposition of state civil and criminal law.
The evidence shows that the Alaska State Troopers and State Fish and
Cane officers, not federal authorities, provide law enforcement 1in
the Resolution Area. In Alaska, there 1is not and, since 1958, has
not been tho exclusivity of protection for Alaska Natives under the
jurisdiction of fcdoral authorities that previously existed and
still exists in many of the western states as to Indians.”’

In 1980, Congress adopted the Alaska National Interest
Lands Conservation Act, 16 U.S.C. $ 3101. ("ANILCA™)* Pertinent
to the matter before this court, title VIII of ANILCA, 16 U.S.C.

S 3111, made extensive provision for subsistence hunting and fishing

Defendants contend that this discussion of Public Law 280
proves too much since it only applios in Indian Country. Defendants
miss the point. Public Law 280 demonstrates a significant diminu—
tion of federal superintendence of Alaska Natives to the extent that
Indian Country oxists in Alaska at the present time; for example,
tho Metlakatla Indian Reservation on Annette Island in southeast

Alaska.

ANCSA contemplated that there would bo an Alaska lands
act, tho matter sometimes being rofcrrcd to as the "D2" legislation.
43 U.S.C. S 1616(d)(2). Congross worked on the D2 legislation al—
most continuously iron the enactment of ANCSA until the legislation

was completed in 1980.

3RDER Page 43



rights in Alaska. In enacting ANILCA, Congress invoked both 1its
"constitutional authority over Native affairs”™ as well as its
"constitutional authority under the property clause and the commerce
clause to protect and provide the opportunity for continued
subsistence uses on public lands by Nat ive and non-Native rural
residents” of Alaska. 16 U.S.C. 5 3111(4). The court emphasizes
here that the subsistence hunting and fishing rights were enacted
in a fashion true to the declared policy of ANCSA that Congress
would in the future avoid tho <creation of racially defined
institutions. ANILCA was enacted for the benefit of all rural
Alaskans, not just Native Alaskans.

lajcd upon the Joint Statement of Uncontested Facts, the
evidence produced at the trial of this case, and the discussion of
both hereinabove, this court now finds that the tribe is not a
dependent Indian community. By 1971, the federal government ended

its active superintendence of the Kluti Kaah Tribe. The federal

The court does not mean to suggest that Congress has,
since the adoption of ANCSA, evidenced an 1intention to abandon
totally its Article I, Section 8 constitutional power to legislate
with respect to Alaska Natives. Subsequent to the enactment of
ANCSA, Congress has also had occasion to adopt or amend other
fedtral laws for the benefit of Indians and has extended those laws
to Alaska Natives. For example, the Indian Child Abuse and Family
Violence Prevention Act, 25 U.S.C. S 3201, et sea., 1is made
applicable in Alaska by expansion of the definition of the torn
"Indian Reservation" for purposes of this Act to include among other
entities, "village corporations under the provisions of the Alaska
Native Claims Settlement Act.._." 25 U.S.C. S 3202(9). By
contrast, the Indian Land Consolidation Act, 25 U.S.C. S 2201,
ct seg.. unmistakably onits ANCSA corporation lands from that Act.

25 U.S.C. S 2201.
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government 1is no longer the dominant political institution in the

Resolution Area to the exclusion of the state.

Extent to Which Resolution Area was Set Aside
for the Use and Occupancy of Alaska Natives

As already indicated, members of the tribe have inhabited
small portions of the Resolution Area as well as lands adjacent
thereto and have hunted and fished over all of the Resolution lands
and ..djacent lands since prior to the first contact with Europeans.
In 1905, a school reserve was set aside by the Executive Branch and
tribal members were encouraged to settle on the school reserve which
was originally 1043 acres and was subsequently augmented by access
to the former agricultural experiment station which added another
775 acres.5 What remained of the school reserve as of 1971 was
revoked by ANCSA. 43 U.S.C. 5 161B(a).5~

Assuming for the sake of discussion that the school
reserve constituted a set aside of land by the federal government
for the use and occupancy of Natives, that land was in essence re—
claimed by the federal government free of the reservation. The same
lands and others were in due course conveyed away not to on Indian

tribe, not to an IPA, and not to individual members of the tribe.

n The entirety of lands set aside for an agriculture experi—
ment station was withdrawn by 1941. Joint Statement of Uncontostcd
Facts, Clerk®"s Docket No. 196 at 15, 11 45, 46.

Joint Statement of Uncontested Facts, Clerk®"s Docket
No. 196 at 16, 1 49.
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Rather, through ANCSA, Congress required that the Native people of
the area form a vregional corporation and several village
corporations; and it was a regional corporation, Ahtna, Inc., and
a village corporation, Kluti Kaah Corporation, to which tho
Resolution lands now claimed by the defendants to be Indian country
were conveyed. Kluti Kaah Corporation received title to its ANCSA
lands by patent on July 18, 1980. Effective September 30, 1980, and
by reason of the merger agreement between Ahtna, 1Inc. and the
village corporations including Kluti Kaah Corporation, the lands of
the latter were transferred to Ahtna, 1Inc.10 This deci. ion to
abandon the village corporation was the private decision of the
tribal member-stock holders of Kluti Kaah Corporation and Ahtna,
Inc. It is true that federal law permitted such a merger.”’
However, the federal government did not require any such decision
of either Ahtna, 1Inc. or Kluti Kaah Corporation as an act of a
dominant sovereign entity. Rather, the availability of the option
of a merger was consistent with the policy declaration of ANCSA that
Alaska Natives have maximum participation "in decisions affecting
their rights and property...." 43 U.S.C. 5 1601(b).

The net result of the merger of Kluti Kaah Corporation

into Ahtna, Inc. is that the latter came into ownership of

Joint Statement of Uncontested Facts, Clerk"s Docket
No. 196 at 22, 1 68; and at 37-38, 1 111.

1 43 U.S.C. 5 1627.
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unrestricted fee title to those portions of the lands which are now
claimed by the defendants to be Indian Country. These lands are not
subject to any trust arrangement for the benefit of Alaska Natives.
The federal government has no ownership 1interest whatever 1in the
lands inasmuch as Public Land Order 5150 has been revoked as to the
Resolution Area and the lands absolutely conveyed away to ANCSA
corporations subject only to the pipeline right-of-way.4

In the interest of both accuracy and preciseness, it
should be observed at this point that, in a very practical way,
ANCSA does set aside land for the benefit of Native Alaskans. In
doing so, however, Congress has unmistakably negated the requirement
of John. Potawatomi. and Buzzard9 that land not only be ret aside
for Indians but that the Iland be set aside for |Indians as such.
Congress plainly intended and understood that ANCSA corporations
would act as ordinary private business corporations— like ordinary
United States citizens, not Indians.

Summing up the foregoing, the court finds that by
conveying unrestricted fee title to ANCSA lands to Ahtna, Inc. and
Kluti Kaah Corporation, the federal government intended and in fact

did eschew all further involvement :n those corporate lands. By

® It is of course true that Alyeska has a private agreement
with Ahtna, |Inc. under which the private plaintiffs are entitled to
additional access to Ahtna lands for purposes of the pipeline if
needed. This is a purely private arrangement. The federal

government is not involved.

*3 See pages 12-13, supra.
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instituting a corporate model for the settlement, and by insisting
that ANCSA corporations make land available to state law municipal
corporations in the village areas, Congress chose both a racially
neutral form of land ownership and a racially neutral form of
political governance. This court finds that the conveyance of land
by the federal government to vregional and village business
corporations was not intended to be and in fact was not a set aside
of lands "for the use of the Indians as such...." John. 437 U.S.
at 649 (emphasis added). The court is not aware of any court having
ever held that a government patent conveying fee title to a
corporate entity (even one controlled by Indians) constituted a set
aside for Indians as such.M

What 1is particularly significant about this case 1is the
fact that, in addition to the federal government not owing or
holding any relevant land in trust for Natives, the tribe itself
owns no land. There is no land controlled by the tribe to which its
claims to Indian Country power or jurisdiction may attach. Indeed,
the only connections between the tribe and any land to which the
defendants can point are the right of individual tribal members to

obtain from Ahtna, Inc. leases or land use permits for up to five

M While this court thinks the Tenth Circuit would decide
Martine differently today, even that case involved a tribe acquiring
fee land from third parties which was adjacent to Indian Country-
an extant reservation. The Kluti Kaah tribe 1iIn our case occupies
no Indian Country whatsoever if the land it obtained from the fed-—
eral government and conveyed to Ahtna, Inc.; 1is not Indian Country.
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acres and the right of the tribe to have some say in the development
of the former village corporation lands by Ahtna, Inc. Some triaal
members have taken advantage of the former opportunity. These are
purely private arrangements. They do not amount to a set aside of
land by the federal government for the use and occupancy of Natives
as such.

The defendants®"™ response to all of the foregoing is 1in
substance: there 1is no legal requirement that land be "set apart"”
for Natives in order to establish Indian Country/5 By reference
to Bates v. Clark. 95 U.S. 204, 208 (1377), the defendants contend
that no governmental action is required to establish Indian Country
which flows from aboriginal title. Defendants misconstrue both
Bates and John. Bates stands for the proposition that aboriginal
Indian lands are Indian Country as long as Indians hold title to
them but that as soon as they part with aboriginal title it ceases
to be Indian Country, without further act of Congress. Bates. 95
U.S. at 208-9. 3y ANCSA, Congress itself expressly extinguished
"all aboriginal titles, 1if any, and claims of aboriginal title in
Alaska based on use and occupancy....”™ 43 U.S.C. 5 1603(b). As a
consequence, defendants can make no claim that Indian Country exists
in Alaska based upon aboriginal title. As for John, the defendants

simply defy John and the other Supreme Court decisions upon which

*5 Defendants® post-trial brief, Clerk"s Docket No. 238
at 31.
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it is founded, all of which stand for the proposition that the test
for the existence of Indian Country 1is, "whether the Jland in
question "has been validly set apart for the use of Indians as such,
under the superintendence of the Government” John. 437 U.S.
at 649 (quoting United States v. Pelican. 232 U.S. 442, 449 (1914),
and United States v. McGowan. 302 U.S. 535, 539 (1938)). In John,
the Supreme Court held that a government purchase of land for
Natives and subsequently declared to be trust lands by Congress and
a reservation by the Executive co “Ituted a set aside. Defendants
in essence appear to argue that wherever a tribe resides, that is
Indian Country. Such is simply not the law.

The Ahtna, Inc. lands located within the Resolution Area

do not meet the set-aside factor necessary to support a finding that

the Kluti Kaah occupy Indian Country.

Conclusion

In summary, this court finds that the lands of Ahtna, Inc.
have not been set aside for Alaska Natives as such under the
superintendence of the federal government. This court further finds
that no lands have been set aside for the Kluti Kaah as a tribe
under the superintendence of the federal government; and the rights
which the Kluti Kaah have and exercise as between itself and Ahtna,
Inc. are not the equivalent of a set aside under the superintendence

of the federal government. Tho court finds that tho Kluti Kaah,

ORDER Page 50



although a tribe, are not a dependent Indian community for purposes
of 18 U.S.C. S 1151(b).

Based upon the Joint Statement of Uncontested Facts as
augmented by this decision, this court concludes that the lands of
Ahtna, 1Inc. are not Indian Country, the Kluti Kaah do not occupy
Indian Country, and, therefore, the Kluti Kaah tribe does not have
the power to 1impose a tax upon non-members of the tribe such as
Alyeska or the owners of the TransAlaska Pipeline.

DATED at Anchorage, Alaska, this day of Novembsir,

1995.

United States district Judge
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”002 Federal Receipts
1003 GF Match

1GOA GF 396.7 360.2 360.2 360.2 360.2 360.2
1005 GF/Program Receipts

10C6 GF/MHTIA

Orhpr

TOTAL I 396.7 360.2 360.2 360.2 360.2 i 360

Estimate of any current year IFY95) cost: 5 0.0

FULL-TIME 5.0 501 5.0 50 5.0 5.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page f necessaryi

This bill makes several changes in state laws regarding alcoholic beverages, driving while intoxicated,
driving whilo license suspended, and refusal to submit to a chemical test.

First, the bill amends AS 12.25.0301b) to make it clear that a peaco officer may arrest a person under 21
years of age without a warrant when the peace officer has reasonable cause to believo that tho person
knowingly possessed, consumed or controlled alcoholic beverages in violation of AS 04.16.050. This provision

overrules a recent court decision, and restores past practico. Therefore, this change will not have a fiscal
imoact.

Second, tho bill incroasos tho penalty for a third or subsequent driving whilo intoxicated conviction from
a class A misdomeanor to a class C felony, except that only convictions occurring within five years proceeding
the date of tho prosent offense mayijjjr iicludod. A court would be required to impose a minimum sentence of

fJugC™™-
Prepared by: Richard f. Peaues. Dire&t Phone:, A65-3672
Division: Administrative Services-Cfivmgn a4 D:te:, 2/14/95
Approved by Commissioner: gruce M. Botclho, Attwnev General Date: 2/14/95
Agency: mei
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ANALYSIS CONTINUATION:

imprisonment of 360 days and a fine of ot less than 51.000. A court would not be permitted to suspend
execution of sentence or grant probation except on the condition that a person serve the minimum sentence of
360 days of imprisonment. And. ? court would not be permitted to suspend imposition of sentence.

Currently, a third conviction results in a minimum sentence of sixty days imprisonment and a fine of not
less than 31,000. A fourth conviction results in a minimum period of imprisonment of 120 days and a fine of
not less than 32,000. A fifth conviction results in a minimum of 240 days imprisonment and a fine of not less
than 53.000. And a sixth conviction results in not less than 360 davs of imprisonment and a fine of not less
than 54,000. The crimo of driving while intoxicated, whatever the number of offenses, is a class A
misdemeanor under existing law, and the counting of offenses for purposes of increasing tne sentence covers a
ten year span.

Third, the bill raises the penalty for a third nr subsequent refusal to submit to a chemical test from a
class A misdemeanor to a class C felony, under the identical circumstances (three or more convictions within
five years), and imposes identical minimum sentences.

Finally, the bill would also make it a class C felony if a person drives a motor vehicle while their license
was revoked as a result of a felony conviction for driving whilo intoxicated or refusal to submit to a chemical
test. The minimum sentence would bo imprisonment for not less than 30 days and a fine of not less than
51.000. Under current law, driving while a license is suspended or revoked is a class A misdemeanor. We noto
that the felony DWLS provision is triggered by a prior felony. The state's presumptive sentencing laws roquire a
sentence of two years of imprisonment upon a second felony conviction.

During tho past three years an average of 330 defendants have been convicted of three or more
DWI/Refusal violations within five years. Based upon tho department's DWI/Refusal conviction rate,
approximately 400 additional felony level DWI/Refusal cases will be referred to tho department for prosecution.
Of this number, about 380 cases will bo taken to the grand jury for indictment. Tho department currently
handles about 4,000 felonies annually. Thus, raising this large a number of misdemeanor offonsos to felony
offenses represents a substantial increase in our workload, because of the additional effort required to process a
felony case. This includes grand jury proceedings, motion practice, pre-sentence reports. 12-person juries, and
sentencing hearings. None of thoso additional processes arc required for tho prosocution of misdemeanors. We
also note, that although these cases are to be processed as felonies, the sentencing provisions are still those
that attend misdomoanor offenses. Maoreover, the six-fold increase in jail time (nearly 80% or 260 of 330
convictions are for third-time offenders) is bound to result in tougher defenses and more defendants going to
trial, rather than ploading guilty. This will bo of particular concern to felony dofondants because of the
consequences of presumptive sentencing.

Therefore, because of tho largo increase in felony processing, tho department will havo to add three
Attorney lll positions, onu each in Anchorage, Fairbanks,and Palmor where tho largest number of offonsos
occur. Additionally, because of the higher level of activity ono Legal Secretary | position will havo to bo added
at both Anchorage and Palmer.

Page 2 of n
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Revision Oato;

ritle: An Act rcatino to

intoxicated or ‘ailufc to suomit to a cnemicai test
Sponsor: Sen ’ivior

Reguostcr:

_Ceot. Atfacted™ Corrections
9RU: statewide oroararns
Component: CC Gf s office CRCa

COMPONENT SERIAL NO. *382

ExDenditurc3/Revenue3

OPERATING EXPENDITURES FY 96
personal services 303.3 1
TRAVEL 1
contractual 2406 31
SUPPLIES 1
EQUIPMENT 25.01
LAND i STRUCTURES
GRANTS. CLAIMS - 1 i | |
MISCELLANEOUS

total operating

(Thousands of Dollarsi
FY 98 Fv 99 *Y 00
326 5 1 33881 J51 5|

1 1 1
34C831 340631 340631

1 ! 1

FY 97
314 7

!
3.406 31
1

3.73461 3.721.01 3.732.81 3.746.1 | 3.75781

TCAPITAL EXPENDITURES
CHANGE IN REVENUES 1

FUND SOURCE
1C02 :*aerai Rece'Ot*

'"Thousands or Collarsi

<S) Publish Date:.? ~212 ~»

Fy 01
364 7

3406 3

3.771 0

1003 GF Matcn
10C4 OF

37346

1
1
3.721 0

-

3.7328 "

3745 1

!
375781

3.771 0

I

1

1

I

1CC5 OF Program Receiots 1
ICOfl OF MHTIA

Other
TOTAL 1

1

3.73481 3.7210

00

3.732.8| 3.745.1 | 3.7578 |

Estimate of any aurrent vva/ (FY951 aosstz S

POSITIONS
FULL-TIME 1
part-time i

i
""EMPCRARV
ANALYSIS. Attacn a seoarat™ cage il -toessarvi
This Silt would ma«a tno third or subscauant CAM or failure to tuOrr.it to a chemcai test a ¢ ats C Feiony and
set a minimum tentence. 330 individuals annuailv would oe convicted and sentenced uncer me language of

this MI. The 'oiiowmg formulas reflect me >moect on OCC. (‘added days to serve’ a>iows for statutory
goodtimo calculations!

offenders added days to serve cost o«r ddav annual cost

3rd offense 261 X 200 X S57 i 2975 4
4tn offense 53 X 160 X 157 1 483.4
5th or more to X 0 X 157 S 0

total 330 $3.450 0
CONTINUE NEXT PAGE.
Pifotitd Dv' jshv iNyw >t*00* adao
Ow>on Commbxon*f s OffC*
Approved Or uanmmss<orfe ut W. I_u Olii 2 15*8
Agenev
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With rare exception this class ot‘offenders would serve their sentences in a treatment or CR1
facility A total of 00.680annual bed days would be served ana 167 new CRC beds would be
required.

60.680 X $57 = $5.458.8

file Department s contracting 'tficer is already working beyond a sustainable capacity and >.nc
additional staff person would be needed to impw ncnt and administer the Nnew contracts. That
cost has been separated from the $3,458.8 and shown m the personal services line. The balance
Sshown in the contractual line.

Recent experience shows that atter the second offense coheres by this bill, the abtiitv to collect
either trom the individual or to attach their permanent fund to offset these costs rails
nrccirttousiy and no program receipts arc expected.

As a tclony. each conviction would require a pre-sentence investigation and report prepared by a
probatton officer, as well as additional time inc ,ft The departments stand- 4 tor tms process is
18 hours per prc-scntencc report. 330 individuals would be convicted of a tclony under *his bill,
even though some would not receive a longer sentence.

330 PSIs X 18 hours 3 5.940 total hours.

Allowing for vacation and sick leave we can expect a probation officer position to devote 1.875
hours to pre-sentence investigations annually.

5.940 / 1.875 m 3 2 position equivalents
Four probation officer positions and one clerical person have been included to support the

required investigation and report function and a one time cost of equipment a S5.900 per stall
person has also been included
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STATE OF ALASKA , | .
8,LL,v" Bill \Version:
1995 LEGISLATIVE SESSION -
.St I'tihlish D.ne: 2 —21 ~2 -<17
Revision Oato: Dcdi. Affected: uaiui.idimx.
'ido: ;\n Ac.inaiifla.ia.jticstt.lar sBiscasian.at 3RU: ilaska State .L'anaers
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EXPENDITURES/REVENUES. (Thousands of Oollarsl lindation not included)

OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 | FY 01
PERSONAL SERVICES 59.4 594 594 594 594 594
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND i STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 59.4 594 | 594 594 | 59.4 594

CAPITAL EXPENDITURES 0- 0- 0-

CHANCE WRBVENLES | 1 - 0 0- 0 «0* o
TWhene Cart*

FUNDING: “Thousands of Collarsl

1002 Federal Receiots

1C03 GF Match

1004 GF 594 59 4 59.4 59 4 594 59.4
1005 Gr Program Recoiots 1 1

1C00 GF MHTIA

Other 1
TOTAL 594 594 59.4 59.4 59.4 59.4

Ssti.tiato of current year iFY 951 impact: * 0-
POSITIONS.

FULL-TIME 9 3 0 3 0 0 1
PART- .IME 0
TEMPORARY 0 3 3 0 0

ANALYSIS. IAttocn s jeparate page <necessary |
S«a attached analysis.

Prepared By: r.UMa ™ Allan Phone: . :£2£fl21
Oivisioh: nlam iuir 7:rrc.u: Date: T-'tS-aS
Approved by Commissioner: jg_. Date:

Agency Rnnairt . Ittr. Qeg; Af oi-dwr
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FISCAL ANALYSIS
SSS34

This legislation will allow for the arrest of wminors for
violations of liquor laws, establisr.es Cias3 D felonies for third
time offenders of Driving While Intoxicated "DWI) or 3reath Test
Refusal and for Driving With license Revoked <DWLR! 1if the license
was revoked as a result of a felony DWI or 3reatn Test Refusal
Conviction. This Tfiscal note 1is intended to provide sufficient
State Trooper and clerical support time to meet the 1increased
demands resulting from this bill.

Section 1 of the bill allowing for the warrantless arrest of
miners for alcohol violations addresses the impact of recent court
interpretations that ruled that 1law enforcement officers must
obtain an arrest warrant before an arrest ci tms type can be made.

This statute change will ,"low the ©police to continue past
practices ir. enforcement cf the alccr.cl laws as they pertain to
miners. Therefore this 1is change will have no financial impact.

Sections 5. 7 and 10 relating to the establishment of Class C
felonies for third time DWI. Breath Test Refusal and or certain
DWLR convictions will financially impact the Alaska State Troopers.

Although precise statistics can net be made available within
the time frame necessary for this fiscal note response,
approximately 4C0 DWI arrests per year are believed to be made for
third time offenders. Off these 280 go to grand jury and
approximately one-third or ID>>0of the grand jury cases involve the

State Troopers.

The assumptions upon which this fisca. note are based are discussed
below:

1) It 1is estimate"." that approximately 127 cases of this type
per year will be investigated by the Alaska State Troopers.

2) Felony cases require evidentiary hearings and grand jury
hearings that are not required had the cases been misdemeanors.
Virtually all DWI arrest3 take place or. swing or grave yard shifts,
but all evidentiary and grand ;ury hearings take place during the
fay. causing Trccper time to be either overtime and/or or. call cut.

3) Felony cases average the following additional effort:
4 to a hours Tfor grand rury and/or hearings

2 to 3 hours of clerical support time 1itranscriptions, etc.)
10 to 20* of felonies go to trial - IS to 24 hours
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FISCAL ANALYSIS
S3S34

This bill contains a provision that would create a felony offense
cf Driving with a Revoked License (DWP.L) , if the revocation was for
a felony conviction of DWI. While a statistical analysis ac this
time 1is net available, it is possible that 1in the future this
provision of the bill could have a fiscal impact on the Alaska
State Troopers.

Currently, Troopers arrest about 2,000 persons per year for DWLR
and related offenses. If a significant number of these became
felony offenses, 1increased trccper costs for grand jury and ocher
related activities could impact the Division in the future. These
costs are net included in this fiscal note since no firm basis
exists or. which to make a projection.

Costs ocher than personal services are not material and are net
included m this fiscal note.



Division of Alaska State Troopers
Analysis
Sponsor Substitute for Senate Bill 4

FV96 Fvu/ FV9B FVU9 FYOO FYyol
L'uiiunul Suivliuu:
A) Grand Jury/Huarlnys
127 cusos x 6 ham average x $46.75 p j 35,624
0) Clerical Support
127 cases x 2 5 hour average x 518 9b <wr 6,026
C) Trials
19 cases x 20 hour i-vorayo x $46 75 CD 17,765
TOTAL PERSONAL SERVICES 59,415 594 59 4 59 4 59 4 59 4

*1 «Ovuilime houily utsl lur a Slulu hooper, Hauyu 76. Step U/L (Sue PACS Scenario Ill, PCN 13/1 |

V mHourly cosl lor art Administrative Clerk Il, Range 6, Slop A «(See PACS Scenario HI. PCN 1444 )



STATE OF ALASKA HILL NO. SSSB4
1995 LEGISLATIVE SESSION
Rovuion Dato: Depi. Aiiocted: Alaska Court System
Till: An Act relating to DWI laws BRU: Trial Courts

Componoms:
Sponsor: Sen. Taylor
Roquostor: COMPONENT SERIAL NO. 768
EXPENDITURES/REVENUES (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FYo7 FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES 59.6 59.6 59.6 59.6 59.6 59.6
TRAVEL
CONTRACTUAL 68.0 68.0 68.0 68.0 68.0 68.0
SUPPLIES 1.0 1.0 1.0 1.0 1.0 10
EQUIPMENT 3.0

LAND 4 STRUCTURES
GRANTS 4 CLAIMS
TOTAL OPERATING 131.6 128.6 128.6 128.6 128.6 128.6

CAPITAL EXPENDITURES
CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 131.6 128.6 128.6 128.6 128.6 128.6
10C5 GF/Program Recoipts
1005GF/MHTIA
Other
TOTAL 131.6 128.6 128.G 128.6 128.6 128.6

POSfTIONS

FULL-TIME

PART-TIME 2.0 2.0 2.0 2.0 2.0 2.0
TEMPORARY 1.0 1.0 1.0 1.0 1.0 1.0

Estimate ol current year (FY 95) cest: S Nono

ANALYSIS: (Attach a separate page if necessary)

See attached analysis.

Prepared by: C. S. Christensen Ill. Staff Counsel Phono: 264-8228
Agency: Alaska Court System Date: 02/27/95
Approved by: Arthur H. Snowdon. Il. Administrative Director /1y l/

Agency: Alaska Court System Date: 02/27/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

Rev 1/95 Pago 1 of 3



Alaaka-Court System

Fiscal Analysis
SSSB 4

SSSB 4 incroasos the classification of a third or subsequent conviction for driving whilo intoxicated or
refusing to submit to a chemical test from a class A misdemeanor to a class C folony, if tho offenses
occurred within a five year period. A person would receive a minimum 360 days in jail for a third or
subsequent conviction within a five year period.

The bill also allows a person under the age of 21 to be arrested without a warrant for tho illogal
possession, consumption or control of alcoholic beverages.

At the present timo, approximately 380 persons aro charged oach year with a third or subsequent pw |
or refusal within a fivo year period. Handling these as folony cases rather than misdemeanor cases will
substantially increase the court costs associated with tho offenses. An average third or subsequent
misdemeanor DWI trial can be expected to last one day and is tried before a six member jury. A folony
DWI trial can be expected to average 3 days in length and will be tried before a 12 member jury. Tho
oxtra trial time results from the more serious consequences of a felony conviction: attorneys for both
sides spend more time on matters such as jury selection, examination of witnesses, and motion
practice.

Because of the more serious consuquenccs of a felony conviction, the trial rates can bo expected to
increase substantially. Because there is no prosecutorial discretion with respect to charge or
recommended sentonco as there is in most other folony casos, tho trial rate for this crime will very likely
bo higher than it is for more serious felonies. This note assumes that the trial rate will increase from
approximately five percent to approximately 15 percent.

Unliko misdemeanor cases, folony cases require presentrr ant to a grand jury. SSSB 4 will increase the

numbor of cases prosonted to grand juries each year approximately 14 percent, with a corresponding
increase in juror costs.

Pago 2 of 3



Alaska Court System
Fiscal Analysis

SSSB 4

Personal Services

Salary
Superior Court Judge. 50% vested pro tern. Anchorage. PPT. 7 months $23,884
In-Court Clerk, range 12A, Anchorage, PPT, 7 months 15.813
Bailiff, range 6A, NPP, 7 months 11,137

New position costs

Offset of new position costs by reduction in District Court time

Net ne mposition costs

Contractual
Petit jury fees:

38 new trials from increased trial rate (3 days, 13 jurors, at $25 a day)

19 existing trials increased from i to 3 days (2 days. 7 more jurors at $25 a day)

19 existing trials - add alternate juror (1 day. 1 more juror at S25 a day)
Grand jury tees:

38C new felonies presented to grand jury (increase costs by 14%)

Total contractual costs

Supplies
Estimated supply costs for now employees and from increased workload
Equipment (one-time cost)

Equipment for new permanent part-time positions

Total estimated costs

Benefits Total
$13,903 $37,787
6,801 22,614
1,002 12,139
72.540

(12.900)

59.640

37,050
6.650
475
23.800

67.975

1.000

3.000

$131,615

Pago 3 of 3
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Senator Robin L. Tavlor

Sponsor Statement

SENATE BILL 4

Before the Senate Judiciary Committee
March 1, 1995

Senate Bill 4 would make drunk driving a felony on the third
offense within a five year periodand requires a minimunm
sentence of 360 days and a $1000 fine upon conviction. It would
also require a sentence of not less than 10 days and a $1000
fine if a person convicted of felony DWI later drives a vehicle
while that peison3 license 1is suspended or revoked.

It also gives the court the option of ordering a person to take
antabuse or a similar drug as a condition of parole or probation.
These drugs are 1intended to prevent the consumption of alcohol.
The court may also order forfeiture cf the vehicle or aircraft

involved, subject to remission under existing law.
The need for SB4 is clear. In 1994, Anchorage had made 351
DWI arrests by August 24. O0f that total, it was the second

offense for 102 of the drivers and the third or more for 48 of
them. The breath alcohol counts of most of these offende.s 1is
staggering. One driver, who already hadseven DWIs on record,
had a BAC of .267

We are all aware of the high profile <cases. The guy with
multiple DWI convictions who wipes out a family. Every one of
the repeat offenders SB4 would get off our streets and highways
has the potential of becoming a Killer.

SPONSOR STATEMENT

Ut = krikhillun « n e vi»j ¢ Hin<t,!



Sponsor Statement - SB4
Paoe Two

The goal of SB4 is to get these people off the road. They kill,
they mainm and they destroy property. The Impaired Driving
Assessment conducted by a technical assistance team of the
National Highway Traffic Safety Administration in Alaska this
fall revealed that alcohol related motor vehicles <crashes carry
an annual price tag of nearly $32 million dollars.The human
cost, the grief, the destruction of families, 1is impossible to
calculate.

Section one of the bill addresses only a change needed in state
law to over come a court ruling that a minor cannot be arrested
for consuming alcohol wunless the police actuallywitness fh®
consumption. That ruling 1is currently in effect in the First
Judicial District. Section one of this bill would add minor
consuming to the list of offences for which an officer may make
a warrantless arrest.

The remainder of SB4 deals strictly withwhat 1is needed to
make 1t a felony to repeatedly drive drunk. I wouldgive Alaska
one of the toughest drunk driving statutes in the nation and send
a clear message that will no Jlonger tolerate those who cannot
or will not stop this behavior.
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Stale APOAOlllce » PO Box 240106 < Anchorage. Alaska 99524 0106

February 8, 1995

Senator Robin Taylor
Capitol Building
Juneau, Alaska 99801-1182

Dear Senator Taylor,

lam the State-wide president of the Alaska Peace Officers Association.
Our organization represents over 1200 law enforcement officers from
over 80 local, state and federal agencies. On January .31, 1995, the State
Board met and discussed pending legislation dealing with peace
officers.

We have chosen Senate Bill 4 as one of our priority pieces of
legislation. We strongly feel this legislation will enhance public safety
across the state. Drunk driving claims too many lives in this state. The
repeat offenders need to be dealt with strongly through greater criminal

sanctions tor repeat offenders.

If there is anything this organization can do to assist your effort in
passing this legislation please contact me (451-5316) or our Executive
Director, Joseph Young (277-0515), or Alyce Hanley (243-7574). On
behalf of the Alaska Peace Officers Association, 1want to thank you for
proposing this legislation and wish you the best in this legislative
sess'jn.

Respectfully yours,

Statewice Presicent

SUPPORTING DOCUMENTS

O

n

(907) 277 0515



fviJ
p o

AST NAME

I man

[o

piAK
= SON
BISON

otV

‘HOLOMEW
H

[ON

MAN

|
CREN

lard

I tte

| hford

p

is
ES

I nder

I al

ker

PA & k*

first name

FREDERICK
ADELBERT
FRANK
ANDREW
MICHELLE
MATTHEW
aht
RONALD
KERRY
ANNE
CHARLES
DOUGLAS
WADE
Nt.*.
MICHAEL
SCOTT
JOHN
JOHN
SARAH
MARY
MAUREEN
AUGUST
THOMAS
MARY

IAN
JOHNNY
STEVEN
ROBERT
JOEL
RICKARD
PICHARD
WILLIS
BRIAN
SHELLEY
JOHNNIE
ROLAND
ROLAND
JULIE
JAMES
NICHOLAS
PAUL
MITCHELL

L

w m - wé,—v o

o

>

DWI

CASE
KEY

940003755
°4000J96S
9400041!
940005251
940002525
940002791
940005126
9100001B9
9400G50B6
930000797
9400032)9
940000615
940005063
940001596
940004580
930000549
940004586
94000334)
9400004)5
940003231
>40000267
940005624
940000436
940001591
940003964
940002413
940002827
940001979
940000362
940000943
940000B75
940003658
940003805
940002044
940003774
940002207
940000540
940002152
940000)70
930000405
940004628
940001826

WI/RKPE/r

aj: of obl24/94

REPORT
NUMBER

9489863
94976)6
94100429
9413373)
9458601
9465728
94129940
93107572
04129276
9)205768
9475939
94011708
94128239
94)8875
94115095
9)197663
94115137
9478015
93869460
9475761
947760
94146071
931996)0
94)88)9
9496012
9456119
9464522
0446253
949662
9420396
9420)96
948695)
9491780
944772)
9490405
945159)
941)909
9427984
94007750
9)195)29
94116851
0444156

OFFENDER

ZERO

OFFENSE
DATE

1y')40601
1994061)
19940617
19940801
1994041)
19940424
19940729
19931121
19940728
199 1225
19940511
19940122
19940726
19940)10
19940707
19931210
19940707
19940514
19931119
19940510
19940115
19940822
19931215
19940)10
19940610
19940409
19940422
19940123
19940118
19940206
19940206
19940528
19940604
19940)26
19940602
19940401
19940126
19940219
19940115
199)1206
19940710
19940119

DC
YR

94
94
94
94
94
94
94
9)

94

94
94
R4
94
94
93
94
94

94
94
94
9)
94
94
95
94
94
94
94
94
94
94
94
94
94
94
94
94
9)
94
44

DC
NDR

0004058
0004 172
0004470
0003607
00027U0
000)043
0005529
0O00B7GO
U005504
0009583
000)505
0000551
0005465
0001RBO
0004985
000)198
0004906
000)575
0008694
0003499
0000)66
0006158
0009274
0001875
0004318
0002594
0002986
0002191
0000428
000101)
000101)
000)961
0004141
0002262
0004086
0002189
0000645
0002152
0000)62
0009066
0005064
0002097

171
us
3)5
246
221
. 336
206
242
170
000
157
172
116
=190
364

..230

241
. 184
.142
.078
215
.200
oo
.200
2)2
.251
.000
.296
.000
.282
265
.214
.079

SUP
124

02
n1
01
02
03
02
02
01
61
07
01
02
0)
02
02
01
01
01
01
02
01
01
07
01
03
02
02
02
01

01
01
01
01
01
01
01
01
0)
01

03



jr

*IKOFK
R
j
JAEN
JIKOFT
05
iWCH

RONNELIi
KENNY
NICK
EARNEST
DKUIERT
CI.1RPORD
ROUERT
STEVEN
RICHARD
MARVIN

> P> <«

940000964
040001093
940001149
040000911
04000)109
040001293
940000041
040004020
940001406
040002040

9419972
9118752
9426102
9419664
9478670
94)0200
946097

9496281
94)1665
9449802

19940201
10940310
19940217
19940205
19940514
19940224
199401 12
19940611
19940)02
19940)26

94
94
94
94
94
94
94
94
94
94

(TUOOH51
0001872
0001326
0000986
0001698
0001469
0000264
0004124
0001632
0002266

.000
.900

196

.2)0
216

000
019

.248
.236

237

01
01
01
01
01
01
01
01
03
01



UST MAME

)K
)K
JL.FY
(BEIL
[dova
Ls ART
IsAN
lugiikh
12
[minus
[id
JID
jfIDSON
s

1S
4SON
LKETTIE
/OE
<BRE
fARMGN
|/SOH
111)10
rLE
ITERDAY
i

LISOM
)3LEY
;LINGER.
CPJ4ELHA
Lis

I's

mEH
lyiitis
S .on
K)

w

1 .HER
~aNORN

SLER

FIRST NAME

BRUCE
LAURA
MICHAEL
OORDON
STEVE
ROBERT
VICTOR
JAMES
FORTUNATO
ERIC
MARE
SHELBY
DOUOIIVS
RICARDO
ROBERT
SUSAII
GERALD
LESLIE
JEFFREY
RICHARD
LUDENK
MICHAEL
DENNIS
PATRICK
JEFFREY
ROBERT
ROBERT
JON
BILLY
GREGORY
GREGORY
POOIt ®tr.
PAPAL
TIMOTHY
CHAD
BARBARA
CHARLES
ROBERT
MICHAEL
FRANK
KEVIN
ERNEST

-

Z »>» o -4

%)

ow

o

—

> » =

[

DWI

CASE
KEY

94000)896
940002950
940001479
94000)104
940001)J)
9)0000215
9400i <645
940000)45
940002949
940002728
94000)927
940004479
94000077)
94000071)
94000)519
94000114)
940000245
94000)501
9400004)9
940000147
94000)088
94000502)
940002210
940005279
940005452
910000819
940002529
940000556
940000269
9)0000)14
910000109
940Q014 78
940005152
940005154
94000)65)
940002051
940000*76
940004)09
940004957
940000)82
940001472
940001904

W/RKPEAT OFFENDER

A5 OP 08/24/94

HKPORT
NUMBER

949)620
9467610
94)5582
9477156
94)1)78
9)189)62
94884256
947164
9407710
9461020
9494805
94111606
9417787
94015600
'18)070
9426292
94002752
948)272
9)186)19
944446
9425022
94127011
9452)5)
941)4525
941400)1
9)2059))
*458849
941)824
948 )c4
91192745
9)185)01
94 15554
941)1974
941 10862
9487704
9448627
9419580
94105196
94126597
9410)17
94)6622
944)65)

» ZERO

OFFENSE
DATE

19940607
19940426
19940)05
19940512
19940226
199)1124
19940510
199401 14
19940428
19940417
19940609
19940791
19940201
19940129
19940523
19940217
15940105
19940521
19911118
19940108
19940214
19940724
17940402
17940804
1994081 )
199)1225
1994041 1
19940125
19940115
199)1201
199)1 116
19940)05
199407)1
179407)0
19940527
19940)27
19940205
19940624
19940724
19940119
19)40)06
19940)18

DC
YR

94
94
94
94
94

94
94
94
94
94
94
94
74
94
94
94
94
91
94
94
74
94
94
94
00
94
94
94
9)
9)
44
54
94
74
94
94
94
94
94
94
94

NBR
0004212
0001145
00017)4
000)5)7
00015)7
00080)8
0004005
0000)18
uoomyv
00028)5
0004279
00(74877
00008 51
0000744
0001731
nooi 116
0000115
0001759
0008690
0000192
0001257
00Q54.4

2418
0005727
0005919
0000000
0002 715
000064 |
0000)82
"CG»7«3
00086 |7
0001790
0005549
0004566
000)988
0002291
0000987
0004624
000541 1
0000450
0001768
0002077

BA
RES
e4fel
000
227
151
167
122
070
142
1D5
000
149
220
14)
IMS
171
1)9
191
.000
Hi
OQu
000
259
000
159
220
ITS
145
275
DO
118
197

247
156
.000
261
000
000
.255
160

.000

AM

.146

RI'T
OFF-

01
HI

01

0)
01
01
01
01
01
92
01
0)
01
01
0)
01
02
0)
02

0)



josmii
MARTHA
rt.Awi)
ftALI'll
TBD
HRYAH
KKHITKTII
DUSTIN
RAM.
JOHN

94000046
9)0000149
910000114
94000X6 0
940004900
940002106
94000499)
910000 j'1J
940000960
94000)994

9411)010
91192974
9)10)844
9440019
94124801
9401044
94126141
9414499
9470160
9499099

19940706
.99)1112
199)1114
19940)12
19940721
19940401
1994072)
19940127
19940206
1*>9406 11

14
9)
91
94
94
94
94
94
94
94

000492)
0008920
0008976
00019 1)
00091)2
0002116
0009191
0000677
0001011
0004 111

.000
.212
174

296

.197
.248

2)8
168

.000

0)
01
01
02
01
01
01
02
0)
02



