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units the percentage of the adult Native population with degrees.
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N'Z he lick of adequate sanitation and water
facilities ia the villages has been cued as the pri-
mary cause of many health problems and the
rampant amount of disease found in the villages;
the villages in southwestern Alaska have the
highest incidences of hcpauus B and other com-

municable diseases.

J)a 1950, heart d-.eratr was the cause of death for only one of every 20 Alaska. ' uivesi today

every sixth Alaska Native dies from this cause

7~ Luka Natives are more vulnerable to saious injury’ and infectious diseases than non-Naavcs.

T though mom than 51J billion has been spent building water and sewer systems in rural

Alaska, many villages have ooiy rudimentary water and sewer utilities.

~ 0 r many yean, Alaska Natives experienced cancer rates that were well below the rest of

the nauon, but that situation has deady changed.

A?rom 1985 to 1989, the rate of diabetesfor Alaska N-iuves rose from 15.7 ro 18.2 per ,0GO
population,- tuberculosis is ur from eradicated even though the frightening statistics from 40

to 50 yean ago arc no longer prevalent.

T~rtenticn needs to be focused on the severe health and substance abuse problems in vil-
lages and the need to create functional communities at very banc levels.

4
S?The prevalence of tobacco smoking among all Alaskan adults is 26 percent, as compared to



39 perceanii‘gong Alaska Nauves(some Native villages have ratcjii high as 60 percent

UG

Suicide
C £ hc Native suicide rate baa continued its upward climb m recent yean, reaching nearly 69
per 100,000 population in 1989; death from suicide oi an Alaska Native occurred once every

10 days, on average, during the 19S0'», and preltmir.arv figures from 1990-1993 Indicate that
the Alaska Nati7r suicide rate Is continuing to d»nb

At)h U e about onein (our of non-Native suicides in Alaska are committed by 15* to 24-
year-olds, vim ully hall in the Native commumtv arc committed by this age group.

Q"he steep, iteady n»e in the Naave suicide rate biting the 1930s conuoues an upward
trend that dates back to the mid-1950s; tn 'he quiner /nmr-- between 1964 and 1959, the
rate of Alajka Native suicides increased 500 ;. * rnii

'Touring the 1930s, males accounted for 36 , exctnt cf Native suicide ricums; the suicide
rate for the latter pan of the 1980s for malts igvd 13 :0 24 v«an was in excess of 30 dmes the
national rate for all age poops combined.

[\Tative avucides occur more frequently in ratal Alaska, while 61 percent of Alaska
Natives live us village Alaska, over two thud* .1 Native suicide deaths occurred in this geo-
graphic area during the 1988-89 period

Alcohol: .
Deat%s and Disorders

da the decade of the 1980s. 305 Alaska Natives1'3 /sales, 132 females] were killed by
alcoholand drup. Put another way, between PsO and .939. once every 12 <i*y* *n Alaska
Native died frotn alcohoL In contrast, dur.ng 'hi*, same tune pened alcohol killed 478 non-
Native Alaskans (341 malea, 137 females ¢ ».ier.ng that AJaaka Natives made cp rough-
ly 16 percent of the autc'a population throughout the 1930s. the aleobcl mortality rate of
Natives wa* three and one-half tunes that of rnvNanvea (4 1/10,000 Natives, and
1.2/10,000 non Natives!.
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N[-or the pcnod 1980*89, it is estimated that the cumulative YPLL (Yean of Potential Life
Lost: the number of years that a person died puor to his or her 65th birthday) attributable to
alcohol was 6,607 among Alaska's non-Native population; an almost equal number of years
(6,323) of potential life was lost within the Alaska Native community as a oircct result of alco-
hol during that same time period, despite the fact that there are five non*Nativcs in Alaska for
every' Native

<Zhc rate at which alcohol is an underlying or a contributing cause of injury death among
Alaska Natives is nearly tnpic ilut among non Natives.

ut one-half of fire deaths, which occur roughly twice as often, per capita, in the Native
community than the non-Native community, were attributable to alcohol in 1987.

<5>cventy*ninc percent o: all Native suicide nctims have detectable levels of blood alcohci

N'ZMhereis aclear connection between the abuse of alcohol and the commisslo.i of criminal
offenses in Alaska; this alcohol connection is particularly strong in rural areas, an*among
Alaska Natives wherever situated.
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-J L= his section of Volume [ includes all recom -
mendations made by the Alaska Natives
Commission and its task forces and not otherwise
contained in Part D.of this volum e. Severalofthefollowingrec-
ommendations do, however, relate closely aod at timci overljp recommendations made In
Part n. Each of :l.cce recommendations can be found m Volume n of the Final Report of the
Alaska Native* Commission. That volume also contains substantive discussions and analy-
seson each of the listed recommendations.
"OrUAIN
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Ea>ploymtznt

*t o Institute Native preference for all federal employment in or misted to rural Alaska, ata
minimum, every agency of the federal government that ts available for contracting under P.L.
93-633 should have a Native hire requirement similar to that which is in place with the
Indian Health Service and the Bureau cf Indian Affairs.

+ Establish veteran' preference fot service in the Alaska National Guard by changing
the ch'il service employment procedures in order that those who have served m the Alaska

National Guard receive veteran's preference.



8 6

A+ Davis Bacon (i.e. the

federal Davis Bacon Act and the
Alaska "Mini-Davi* Bacon"!
requirements should be applied
effectively and rationally for
vtlisge/ruriil caplul ptoiccts by
following the sututoty rule cf
the "local prevaikr.g wage."

* Eliminate HUD
requirement* that prohibit
local design and construction,
enabling village councils, vil-
lage corporations and .ANSCA

regional ccxporauon* to become directly involved in bousing construction with provisions in
place that will both ensure substantial Native hue, unproved housing ar.d contract stability
for participating Native turns.

« Facilitate contracting of land conveyance surveys, especially tn rural areas of the
suie, and employ more Nanvcs in the surveying field.

& + The sute anu ‘ederal governments should reorient training programs, vnth support
from the fob Training Pa.’sen,hip Act, to develop and implement dedicated programs to pre-
pare young Alaska Natives to participate fully in the burgeoning Information Age employ-
ment and service* opportunities.

A« The Commission recommends that all Alaska Native cotporatiom and organisations
aggressively pursue employ ment and education opportunities lhat will soon be available
through the new AmenCor?»(e g.lhe Nauonal Service Corps).

+ Esublish a Sute Otiicc oi Alaska Native Recruitment within the Governor's Ofiice to
develop and implement procedures within all departments to ensure more equitable Alaska
Native hut pracoces



Village Economjes
and Cottage Industry

- Congress should create an Alaska Native Economic Development Trust, the principal
ot the trust to be used in the development of feasible, locally initiated economic projects In
predominantly Native areas of the state that create real local employment and training oppor-
tunities for rural residents.

7 0 . Thefederal government should improve outcomes for village planning and training
ineconomic development by evaluating the Administration for Native Americans and the
extent to which its social and economic development strategies are actually accomplishing
stated goals tn Alaska) programs should be restructured if it is found that more effective
means are available to effect economic growth in Alaska Native villages.

I |+ All Alaska Regional Development Orginications (ARDORs) should expand their sup-
port for Native businesses and review their policies and procedures to ensure that Alaska
Natives are receiving their share of assistance, earning and support

1 2 « Covemmem should increase support for Native tourism and ecotounsm by pro-
moting and assisting in the acquisition of capital investment by Alaska Native Individuals,
village councils and Native firms that wish to become involved in this growing industry.

) « Itisrecommended that the Community Development Quota (CDQ) program be
expanded to include at leastone other extraction industry, as a demonstration project, to be
studied and further developed if its benefits resemble those that have already been *ealized
from the CDQ tor the pollock fishery.

1 4 . Astanding Bulk Fuel Task Force should be established by the Sute of Alaska to
operate during the moratorium that the Coast Guard Las given before forcing the ccsaauoo of
fuel delivery to 75 villages that have unsafe storage facilities] and the Legislature, Congress
snd the private sector should set remediation of the bulk fuel storage problem as a high prion*
ry for future allocation of funds.

« 5 - The Department of Housingand Urban Development shoutd fund an Alaska



Native Housing Authority that: a) designs, manuiactutcs and constructs houses for villages,
with the participation of village residents) and b] has the long-term goal of substantially
increasing rural local hire and other economic benefits to localities and regions in which
major HUD construction activities arc taking place.

Fish and Game Resources

1 6 « The Sute of Ala<»a should convene a special task force, with strong representation
of Aliska Native communities, to study the problems created for Alaska Natives by the
Limited Entry system and to pnpose ways in which the program can either be expanded to
allow additrooal permits to be Iequncicr, alternatively, replaced with a program that accom-
plishes more effectively tic p.-o.vam soriginal objectives.

1 7 « TheCDQ program should fce codified tn the Magnuson Act through ita inclusion
by the North Pacific Fisheries Management Council In Its tinal comprehensive rationalization
plan; the percentage should cr ;u”cd trom @0 percent to 15.0 percentof the pollock fishery
and the CDQ should be exp.*.".fed to other fisheries In the future.

1 8 « Both the federal anl *uie governments should develop leng range plans in order to
cliect subduaucn of the tear, leer industry, along with development of outside markets, to
accomplish the Reindeer Industry Act t goal of aself ruauunng economy for Alaska Natives;



specifically, existing state sgencics dedicated to developing and promoting markets for other
Alaska products should assist in the expansion of reindccT markets.

1 9 . The federal and state governments should become more active in establishing train-
ing programs related specifically to reindeer herding, animal husbandry, product preparation,
business skills, marketing and other issues related to this industry.

2 O « The growing shellfish mariculture industry in many Alaska Native villages
should be fully supported by federal and state government agcnaca through increased training
and redirected economic development funding.

2 1 « The Sute should reconsider its ban on fir, fish tarmmg and establish an Alaska
Native demonstration project, oversight for the program ibould be federal, with support and
technical assistance provided by the Alaska Department of Community and Regional Affairs
and the F.R.ED. Division of the Alaska Department of Fish and Came.

cxiic.Uxi and
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General

[+ The Village Public Safety O thcm should: fa' receive significantly more professional
training in law enforcement} (b| be given greater compensation for their workj (c) enforce local
ordinances; (d) be empowertd to make arrests |in addition to 'dozens" arrest**); (e) wear a dis-
tinctive, standaid uniform throughout the state- f have the option of carrying anoo-lethil
weapon (such asa nightstick or sap] or be armed, with appropriate training provided by the
Sute Troopers, and, (gj be sought out as the first source oi recruitment for positions in the
Sute Troopers when vacancies occur.

2+ Village Public Safety Officers should enforce nllagc ordinances at well u sute statutes

« The Sute of Alaska should empower locr* councils to: |i; pass their own ordinances)
(bl enforce local ordinances, (c) apprehend those who fail to cbey ordinances, and, |d! ps» on



to locally established dispute resolution or judicial bodies those who are so apprehended (see
Later recommendations).

« The State of Alaska shotld enter into formal agreements with ejch village court [i.e.
tubal councils or courts, or other dispute resolution body or individual established by consen-
sus of the village residents) to dctermine which Infractions or which classes of infractions will
be the domain of the local lurudi non and which will be the domain of the State.

A+ The Sute of Alaska should convene a task force composed of representatives of the
different Alaska Native groups involved ui the judicial system and ail three branches of sute
government to devise a structure of parameters within which village (and Native community)
court systems can be given due respect by the Sute.

fa + The Sute of Alaska must evaluate its entire [udicul rystem, from the District Court
to the Supreme Court, relative to its incorporation of Alaska Native law ways and ethics, it
must aUo pursue options and Alternatives to the current system, returning dispute resolution
and decision making authority to Alaska Native villages and the Native communities that
exist in the state's larger municipalities.

+ Village Councils should be encouraged to establish dispute resolution bodies and pro-
cedures that are consistent with the predominant tradition and culture of the village, and the
sute and federal governments should provide training and technical assistance to further this
establishment the Tribal Court in Minto should be looked at as an exemplary model for local
dispute resolution bodies

Correctional System Issues

& * The legislative and executive branches of sute government need to revue perspectives
retarding its correctional system and the ways ui which its three purposes .punishment, rehaba-
nation and protection of society earvfee met. punishment can, as recommended by the Alaska
Sentencing Comnusuon, be achieved tiuough the uk of aiternatives to incarceration, and incar-
ceration can be accomplished closerto home4if approptute means are provided regionally.

* The sute and federal go. crauicnu should develop alternative pumshmcuu comment



with the ethics and culture of the village or region in which they are to be implemented, such
alternatives must also be integrated with alternative forms of dispute resolution.

1 O The Indian Health Service, Bureau of Indian Attain, Alaska Department of Health
and Social Services and the Department of Corrections must combine their resources and sup-
port the development and maintenance of half-way houses and other transitional and support-
ive living arrangements for Native offenders who can receive rehabilitative treatment at least
regionally, if not in theirown communities, and for incarcerated Natives who are in the
process of returning home.

11 - The Alaska Department of Corrections should increase opportunities for Native
Inmates to participate in substance abuse counseling and to begin that participation earlier in
their stay in corrections.

1 2 .. ThbeAlaska Departmentof Corrections should waive academic requirements for
hiring Alaska Native counselors to enable th* hiring of more Natives who have extensive life
experience and a demonstrated ability to assist in the healing and spiritual strengthening that
is needed for those inmates who have substance abuse and addiction problems

The Alaska Department of Corrections should: (a) review all cases of Native individ-
uals now incarcerated who are in correctional facilities merely because of a violation of proba-
tion or parole and release back to theirhome villages any individuals who arc not dangerous to
themselves or others, (b) establish a means by which probacon and parole can be carried out in
the home village of the offender, uulmng the cultural and soda] structure of the community
beda to support ~ oooitor the individual, in the spint of rehabilitation and community heal-
ing, (c) eliminate the rcqutremcnt that Alaska Natives from rural areas who are on probation
and parole must relocate to and remain in an urban area, thereby allowing them to return to
their home villages, and, (d| report all the changes made and their impact on probation/parole
violations and iediiutm to the Alaska Judicial Counnlno later than |uly 1994,

7~ - . Consistent with the recommended decentralization of the judicial and correctional
systems, village dispute resolution bodies should have tbe authonty to establish monitoring
and assistance teams that will supervise a parolee or probationer in the vil'age.
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* 5 An Office of Alaska Native Recruitment should be established within the
Governors Office to develop and implement ptoceduics within other departments to ensure a
more aggressive campaign of recruiting Natives into ail levels of positions related to law
enforcement, the judiciary and corrections.

JA00C
PLocgp)Yc3dstoss

Sclf-Govcraancc Issues

|+ The state and federal governments and
their respective agencies should give full and
complete recognition to whatever governmen-
tal entity that acommunity his chosen,
whether it he a traditional council, an IRA
council or a sute chartered municipality.

+ Existing programs for assistance to
local governments available through the sute
and federal governments should be reviewed
and thcix use be monitored to dctcnmece their
effectiveness in strengthening the governance
si-'Lis oi the community and. to the extent nec-
essary, such programs should be augmented to
accomplish effective self-govemance.

+ Native organizations, such as regional non profit corporations, the Native American
Rights Fund, and similar msutuuoS which have the financial aod technical capabilities to do so,
should, in addition to pressing for resolution of cnbal governance powers questions, examine the
existing governmental entities used by Native communities in order to identify ways In which
such entities can be used more effectively to achieve the goals of the communities.



An evaluation of bureau of Indian Affairs programs and fund utilization should be
completed and, unless there is compelling evidence that would convincingly argue against it,
the 103(a) giant program should be reinstated to provide stable financial support for tribal
administrations in Alaska.

A% Using the training funds now incorporated into the BL\ Areir'i administra.ion, a coor-

dinated program of decentralized training and assistance should be ottered by the Btreau at
the village level to accompany the re-instatcracDi of the 103(al grant program; and, the
Administration for Native Americans, which also has a goal of strengthening tnb.'l govern-
ments and which invests approximately $600,000.1-ear m pursuit of that goal in i\laska,
should direct its funding into this statewide training and technical assistance effort.

« Alaska Native regional non-profit corporat! :is should be duectcd — as a requirement
of their contracting with the Bureau of Indian Allans and the Indian Health Scrvic *— to
increase technical assistance to village tnbaJ governments in their respective teg i, and
consideration should be given to establishing a matching grant program underwhich regional
non profit corporations distribute portions of their administrative funds to tribal governments
that become involved in the redesigned Section IC-3:a* and 103fb' grant programs.

7* The Alaska Native regional noc-protit corporations, including health corporations,
should work with member tnbal governments t* review significant shifts in programs and
services from the regional to the village level, baLncing community and tribal empowerment
needs with the realities of providing cost-effective, nigh quality services throughout the state.

& + Federal and state departments that prov.dr jjr.ts and contracts to Alaska Native non-
profit corporations should be directed to evaluate "be programs and fund utilization of the cor-
porations for the purpose of limiting adm inistrate costa and striving to move moie of the
funds, functions and services to village governments

+ Congress should appropriate and spcciiirailv duea a minimum of $10 million annual-
ly for five yean for use by Alaska Native tribes :r. solving ALuka Native sociii problems in
culturally appropriate ways.



ocalResource
anagement Issues

1 0 . The Governor and die Sute Legislature should reconfigure the board of fisheries
and Board of Cime to enable Alaska Native; to regain more local control over subsistence
resources, harvests and traditional uses, and the federal government should augment the
authority of the ANILCA (ALuka National Interest Lands Conscr uion Act) regional councils.

11 * Each ANILCA regional board should have veto power over the application ol hunting
and tishrng regulations impacting subsistence, and an oversight group, composed of represen-
tatives elected by the regional hoards, should review subsistence policies and regulations no

less often than annually.

1 2 « The Sute of Alaska should establish a special task force — with strong representa-
tion of Alaska Native communities — to study the original intent of, and present problems
with, the Limited Entry pcogram and propose ways in which the program can cither be
expanded to allow additional permits to be acqginrcd or, alternatively, replaced with a program
that accomplishes more effectively ;hc program's original objective while honoring Alaska

Natives' traditions and needs.
' -
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- The .Alaska Department of Education should continue or take acuoa necessary to create
a three-component R-12 education system of Alaska Natives that includes home community
K-1? schooling t. tis the right or every .Amencon child, distance education delivery that
elfecuvely redresses the Limitations inherent In small rural schools, regional academic and
vocational schools that effectively redress the limitations of small rural schools that cannot
be overcome by internal improvements and distance education delivery, and vocational
schools that adapt cumec regional and local needs.

2 » The Sute of Alaska should esublish total local control of schools by recasting adviso-
ry beards as policymaking boards, and increasing Native administrators and teachers through
affirmative hiring and alternative tcruiicaucn.



A« The Sute of Alaska should establish a
model curricula that meet the ne dsof Alaska
Native students by engaging Native scholars and
educators in developing: model K-12 curricula
differentiated on aregionil basis; model post*
secondary programs that will aid Native stu-
dents in tire transition from high school to col-
lege or vocational education,- and model pro-
grams that will aid Natr/e students in becoming
proficient In the skills necessary to continue the
subsistence tradition and economy. =V -

The Sute of Alaska and local school
districts should substantially increase efforts to
recruit and tram educational stiff, including
local Native professionals, to meet the special
needs cf Alaska Native students by, among other
means, providing: incentives to Native college
students to become teachers. Incentives for
Native teacher aides to become certified, alter-
native certification avenues to encourage quili-  [+**
bed Native professionals to enter the field of
education; and Incentives to Native teachers to
become school administrators.

AN

« The Congress and tbe Sute of Alaika — in a concerted effort to make real improve-

menu in the social and oilrunl linkages between schools and the villages — should encour-
age paxtnu and community leaden to become and suy involved with the education of
Native children by, among other means: initialing a program to develop parent and village
government involvement in rural school district* and using, where appropriate, culturally
relevant methods and materials, anJ creating in Alaska Native Heritage Trust, the funds from
which to be (panted to Alaska Nsqvc mbe* fur use in schools and its the community for

enhancing Natives languages and cultures.



(3 + The Sute of Alaska should commit to nuking measurable improver tents in the per*
centagc of Native teachers and other employees In schools with predominantly Native stu-
dent populations by ensuring that requirements for measuring teacher competency are bal-
anced with local Native needs

f? « The Sute of Alaska should ensure a competent, stable work force of teachers in vil-
lage schools to enhance student learning and to maintain stability in school programs by
amending See. 14.20 15012) of the Alaska Administrative Code (AAC| to extend years neces-
sary to qualify for teacher tenure from two years (current) to five years (desirable), and tnsn-
mting remedies mainly through increasing the local Native teacher work force outlined
above, to decrease teacher Turnover in village schools.

* The federal government and the Sute of Alaska should address options for manage-
ment and funding of schools in village Alaska and other funding Issues by, in addition to other
means: enabling, over a five-year period, the Regional Educational Attendance Area system to
delegate authority for schools to tribal governments in partnership with the Sute Department
cfediu _  requiring tnbal governments, to the extent of then local capabilities, and the
Bureau Clindian Affairs to participate in the funding of schools
whose authority' for management has been delegated to Mid
tr.bal government on a per capiu level equaling the minimum
state support given schools currently operated by rural munici-
palities, and providing one-tune federal funding cf $50 million
to $100 million for upgrading and/or replacing former Bureau
0i Indian Affairs schools that are now bang used as elementary
schools.

+ Congress should create and fund an Alaska Native
Heritage Trust to be sdmuustereiby the Alaska Intex-Tribal
Council, the funds to be granted to Alaska Native tribes for
use In schools and Native communities for enhancing Native
languages and cultures.
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General

1 + The Alaska Native) Commission endorses the recommendation* made by tlie Alaska
Sanitation Task Force which include, among others: involvement of communities in the plan-
ning, design, and construction of their sanitation utilities; expansion of the remote mainte-
nance worker program to ensure certified, trained operators for all sanitation systems; and
awarding of direct grants only to those communities providing at least 10% of the total pro-
ject costs or an equivalent amount oi tn-kand services

¢ A coordinated dau system should be established that integrates the efforts of the Alaska
Area Native Health Service, the Center) for Disease Control and Prevention, the Sute of
Alaska, the Veterans Administration, other ccgnmnt agencies and Nauve health corporations.

+ Current governmental expenditure* supporting the diversified dau gathering that now
occurs should be focused to support a comprehensive suiewide health needs and sutus-cvalu-
ation surrey of ALuka Natives: to include behavioral health risk assessment information and
wellness Indicators! and provide direction to the new health promotion and diseax/mk
reduction programs recommended by the Commission.

* The Governorand Cccgres should safeguard the continued funding for he Community
Health Aide Program (OIAFI. increasing wage) ova tune to ensure the continuity of the pro-
gram and reduce turnover among CHA's, and providing training fundi and oihcr support.



* Congress should respond favorably to the need for increased support for patient travel
in Alaska and appropriate funds to meet the authorization level of the Indian Health Care

Improvement Act.

Child mid Family Health

Ao The Alaska Atca Native Health Service should continue to set its objectives towards
high rates of immunization in order that, by the end of the century, all Alaska Native, childreu
throughout Alaska will be .igeappropnaiely immunized

7* Present reductions in Burr.iu ot Indian Affairs' funding for Indian Child Welfare Act
grants and any plans for the etaikJiion of tnat important program should be reversed and the
Bureau should reinstate the

funding to levels available for

federal FY 1993 and offer even

further assistance to tribes and

uibal organizations in their

efforts to eliminate child abuse

and its consequences in the

Alaska Native community

* Child abuse and neglect
dau should become pan of a
uruhed, comprehensive data
system for Alaska Natives, and
roles and responsibilities, cope
daily between the Division cl
Family and Youth Services, the
judiciary, Indian Health
Service, ttyorul health corpo-
rations ai d other tribal con-
tractors. and federally recog
fuzed IRA and traditional tour
ells need to be clarified.



Health Education and
Preventative Health

N+ The entire health care system fOr Alaska Natives must be re-oriented to emphasize
primary prevention, and every primary prevention program must concentrate on families and
communities, not on individuals.

1 O The Indian Health Service, through contract with the Alaska Native Health Board
and in conjunction with the Alaska Department of Health and Social Services, should develop
acomprehensive infectious disease prevention eduction strategy geared directly to address
Alaska Native tribes, families and children with nuteriJs developed by and for Alaska
Natives And in Native languages, the effort to be made through all mediums, schools and oth'
crinstitutions found in the villages and should clearly recognise the linkages between physi*
cal health and cultural, spiritual and mental well being

1 1 * Aggressive health education campaigns specific to avoiding HIV and AIDS should be
initiated and a curriculum address:"? the disease should be established in schools statewide,
educating and raising the awarcno. of parents, and helping them to help their children, is an
essential element of a successful anti-AIDS program.

1 2 .. tisincumbentupon all levels oi government and the entire educational system of
the sute to revisit ihe need for health education for Native children youth, adults and elders,
and the Public Health Sendee should augment funding and support for health education and

promotion programs.

7 -y « The Alaaka Native Health .enrice and the Alaska Department of Health and Soc'al
Sendees should aggressively pursue rew approaches to increasing cancer screening and drag*
nostic capabilities while at the same time offering greatly enhanced health education and risk
prevention activities for Alacka Natives

« The capability of the Indian Health Service should be enhanced to make effec*
uve and timely diagnoses so that when Alaska Natives do seek help in response to early
signs of illness they will be assured appropriate uitervenJon and timely care to prevent
more serious consequences.
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K ey facts &. find

he follow ing arc selected statisticaland other
gs of the Alaska Natives Com mission,
itcd by issue area, these data axe intended to
lbnt the reader with key information about the
"topics studied by the Com mission. VqumeSDSl'-iQICi
. cpett oonum additional statistics and analyses by issue u 0. Unless otherwise noted,

od findings were developed b> “he Alaska Stives Ccmmivsicn based on a number oi

*tc and pnrate sources, including 1990 Census data.

ilaslu Native birthrate is 36.5 for each 1,000 population, thexefote the demand for
«ch as elementary schools. Head Stan ptogrims and community health care has
iting in the villages.

| respect to Nauve children, tbe public education tyatem must encompass two set* of
I'values, the first set of skills is that necessary for nieces, in traditional Native life-

» second set u that necessary' for success in Western society,

».'jove mortality rate is more than three times the national average, and a significant
.0 0f Nsuvea deaths tsalcohol-related.
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In response to inquiry by the Legislature about the decision, the
Attorney general responded in a letter dated January 11, 1996

"(T]hc decision by the Knowles Administration to
withdraw the challenge to federal recognition of tribes
in Alaska was not driven by litigation considerations.
Instead, it was motivated by a commitment to working
with Alaska villages to achieve a healthier, safer
environment in which the community is an active
participant in solutions. Litigation over the issue of
tribal status was viewed as a major impediment to this
state-local partnership.”

The Attorney General's letter to the Legislature attempted to answer
a variety of questions raised at the December hearing. The hearing
and the letter taken together, however, indicate that several
important questions remain unanswcrcd-qucstions brought to
legislative attention by the public about exactly what this new
concept of Alaska Native tribal sovereignty means for the future of
Alaska. It is with these concerns in mind that the Joint Judiciary
Committees convene this hearing. It is hoped that the panel invited
to participate can offer a broad perspective on tribal sovereignty's
impact on Alaska.

The Legislature and the public remain concerned that the
Administration's decision to abandon |litigation over the validity of
tribal status in Alaska may have been made too hastily. It is now
clear that many of the troubling issues regarding tribal status,
including jurisdiction, sovereign immunity, and overlapping
membership. r*c unknown, both to the people and to the Attorney
General's office, the State's legal authority and representative. If in
fact the implications of (his decision arc so uncertain, the political
policy decision must be examined further. For it is Alaska
government's mandate to protect and advocate the interests of the
state and all of its citizens.

Present today will be Attorney general Bruce Botelho, a
representative from the Governor’s office, a representative from the
Alaska Federation of Natives, a representative from the Bureau of
Indian Affairs. Anchorage attorney Don Mitchell, Washington Indian
law attorney Jim Johnson, and South Dakota Indian law attorney Tom

Tobin.



After the round table discussion, we hope to accomplish four things:
l.) determine whether and to what extent the Administrative action
in question will benefit Alaskans, particularly in Native communities;
2.) commence an inquiry lo determine specific impacts on the state
government created by the Administration's decision; 3.) identify
other effects created by the new tribal status recognition; and 4.
explore legislative options in response to the Administration's actions
to protect the interests of all Alaskans, Native and non-Native alike.
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OPENING STATEMENT
SENATOR ROBIN TAYLOR
CHAIRMAN, SENATE JUDICIARY COMMITTEE

JOINT ALASKA STATE SENATE/HOUSE JUDICIARY COMMITTEES
HEARING

2/21/96

The Senate and House Judiciary Committees convene this joint
hearing this afternoon as a follow-up to the December hearing held
in Anchorage. The subject cf inquiry is the Knowles Administration's
decision to discontinue the State's opposition to the acknowledgment
of tribal status for 226 Alaska Native Villages.

Oi. October 21, 1993 the Bureau of Indian Affairs published a list of
federally recognized Alaska Native Indian tribes. The list for the
first time purported to acknowledge the existence of tribes in Alaska.
The list claimed to grant "the same governmental status as other
federally acknowledged Indian tribes by virtue of their status as
Indian Tribes with a govcrnmcnt-to-government relationship with
the United States." 58 Fed. Reg. 54J46 & 54J66 (October 21, 1993).
In other words, the list attempted to create 226 separate
government entities within Alaska.

The State initially challenged the federal acknowledgment
procedures in a U.S. District Court case called Native Village of
Venetie |I.R.A. Council v. State of Alaska. 1994 WL 730893, *1 (D.
Alaska 1994). In October 1995, Judge Holland concluded in the
Venetie case that the 1993 list granted sovereign tribal status. The
State of Alaska, presumably at the behest of the Governor,
challenged the District Court decision, arguing in a motion for
reconsideration that the federal tribe Ilist was invalid because the
federal government had failed to follow its own regulatory
acknowledgment procedures. Sec CFR pan 83. Prior to the District
Court’s ruling on the State's motion for reconsideration, the Governor
directed the Department of Law to withdraw the motion. The
Governor proclaimed that the new state policy was to not challenge
the federal government's failure to follow its own regulations and to
acquiesce to the federal decision.



TONY KNOWLES. GOVERNOR

DEPARTMENT OF LAW po aox 110300
JUNEAU ALASKA 9961 0300
PHONE  19071-16S-3600

OFFICE OF THE ATTORNEY GENERAL PAX  (907)-165-2075
January 11, 1996

The Honorable Gail Phillips
Alaska House of Representatives
State Capitol

MS 3100

Juneau, Alaska 99801

Dear Speaker Phillips:

At the conclusion of the Joint House-Senate Judiciary Committee
hearing on tribal status held on December 4, 1995, 1pledged to provide additional
information about this important issue. This information is also being provided to
legislators who did not participate in the committee hearing as a follow-up to my
letter of November 27, 1995, on tribal status issues.

Let me emphasize once again that the decision by the Knowles
Administration to withdraw the challenge to federal recognition of tribes in Alaska
was not driven by litigation considerations. Instead, it was motivated by a
commitment to working with Alaska villages to achieve a healthier, safer
environment in which the community is an active participant in solutions. Litigation
over the issue of tribal status was viewed as a major impediment to this state-local
partnership.

Nevertheless, the Administration’s decision to not pursue the litigation
over tribal status is also supported by events that, taken together, lead one to
conclude that the probability of prevailing in the federal courts was extremely low.
Very few human endeavors arc static. In this instance, litigation over tribal status
began in the 1980's because, in the absence of any clear federal expression that
tribes existed in Alaska, the state was unwilling to accept each and every assertion
of tribal status. As discussed further below, there has been extensive federal activity
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in tbe last two years that justified a fundamental reevaluation of the state's posture
in the litigation.

THE FRAMEWORK FOR FEDERAL RECOGNITION OF TRIBES

Historically, the Alaska Supreme Court has held that for the most part,
except for Metlakatla, no tribes exist in Alaska. The court extended sovereign
immunity to Metlakatla in Atkinson v. Haldane, 569 P.2d 151 (Alaska 1977),
holding:

Once the [federal] executive branch has determined that the
Metlakatla Indian Community is an Indian tribe, which is a non-
justiciable political question, the community is entitled to all of
the benefits of tribal status.

569 P.2d at 163.

More recently, the court has declined to find sovereign immunity or has
concluded that, if it did exist, it was waived by the tribe. These cases include
Nenana Fuel v. Native Village of Venetie, 834 P.2d 1229 (Alaska 1992); Hydaburg
Coop. Ass'n v. Hydaburg Fisheries, 826 P.2d 751 (Alaska 1992); Native Village of
Stevens v. Alaska Management € Planning, 757 P.2d 32 (Alaska 1988); and Native
Millage ofEyak v. GC Contractors, 658 P.2d 756 (Alaska 1983). No case, however,
has questioned the fundamental holding of Atkinson v. Haldare.

Four events have occurred since the Alaska Supreme Court’s last
decisions in 1992 that suggest the court would, if presented the question, decide
tribal status issues differently today, in keeping with its decision in Atkinson. Those
events are: (I) the Secretary of Interior’s tribal listings published in 1993 and 1995;
(2) Congress’ enactment of the Federally Recognized Indian Tribe List Act of 1994;
(3) Judge H. Russel Holland's decision in Native Village of Veretie v. State, No.
F86-0075 CIV (HRH), issued December 23, 1994, holding that the Native Village
of Venetie Tribal Government is an Indian tribe under the common law criteria; and
(4) Judge Holland’s decision in the same Venetie case on the tribal status of Fort
Yukon issued on September 20, 1995.
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Department of Interior's 1993 and 1995 Tribal Lists

In 1993, the executive branch of the federal government took a
significant step intended to remove any ambiguity as to the tribal status of certain
Alaska Native entities. On October 21, 1993, the Secretary of Interior published a
list of more than 220 Alaska Native villages identified as having the same status as
tribes in the contiguous 48 states. The preamble to the 1993 list expressly declared:

The purpose of the current publication is to publish an
Alaska list of endues conforming to the intent of 25 C.F.R.
83.6(b) and to eliminate any doubt as to the Department's
intention by expressly and unequivocally acknowedging that the
Department has determined that the villages and regional tribes
listed below are distinctly Native communities and have the same
status as tribes in the contiguous 48 states.  Such
acknowledgment of tribal existence by the Department is a
prerequisite to the protection, services, and benefits from the
Federal Government available to Indian tribes. This list is
published to clarify that the villages and regional tribes listed
below are not simply eligible for services, or recognized as
tribes for certain narrow purposes. Rather, they have the same
governmental status as other federally acknowledged Indian
tribes by virtue of their status as Indian tribes with a
govemmcnt-to-govemment relationship with the United States;
are entitled to the same protection, immunities, privileges as
other acknowledged tribes; have the right, subject to general
principles of Federal Indian law, to exercise the same inherent
and delegated authorities available to the other tribes; and are
subject to the same limitations imposed by law on other tribes.

58 Fed. Reg. 54365-54366 (Oct. 21, 1993) (footnote omitted; emphasis added).
The tribal list published by the Secretary on February 16, 1995,

reinforces this intent. Tbe preamble to the 1995 list states Ihat it constitutes the list
of "federally acknowledged tribes in the contiguous 48 states and in Alaska."
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60 Fed. Reg. 9250 (Feb. 16, 1995). The preamble further points out that
subsequent to the publication of the 1993 list, Congress enacted the List Act of 1994
in which "Congress confirmed the Secretary’s authority and responsibility to
establish a list of Indian tribes and mandated that he publish such a list annually."
Thbe updated 1995 list was published in response to that Congressional mandate. 60
Fed. Reg. at 9251.

The List Act of 1994

In late 1994, Congress was called upon to address the 1993 tribal list
because of the Department of Interior's failure to include two tribes on the earlier
list. One of the excluded tribes was the Central Council of Tlingit and Haida Indian
Tribes of Alaska.

The result was enactment of the *‘Federally Recognized Indian Tribe
List Act of 1994." Public Law 103-454; 25 U.S.C. 479a. In the List Act of 1994,
Congress directed that the Secretary annually publish a list of federally recognized
tribes; under the Act, once recognized, an Indian tribe may be terminated only by
an act of Congress. Title Il of the Act noted that the Secretary's 1993 list did not
include the Central Council and expressly reaffirmed the federal recognition of that
tribe.

The House Natural Resources Committee report accompmying the
legislation discusses the October 21, 1993, list of Alaska Native tribes and notes the
continuing controversy over the existence of "Indian country" in Alaska. House
Report No. 103-781; 1994 US. Code Cong, and Adm News, p. 3768. The
commilee emphasized that the Act is neutral on the Indian country issue: '"The Act
merely requires that the Secretary continue the current policy of including Alaska
Native entities on the list of Federally recognized Indian tribes which are eligible to
receive services." Id. at 3771.

The December 23, 1994, Decision in the Venetie Case

On December 23, 1994, Judge Holland ruied that the Native Village of
Venetie Tribal Government (encompassing the Native Village of Venetie and Arctic



Alaska Legislators January 11, 1996
Re: Tribal Status Issues Page 5

Village) is a tribe based on the federal common law criteria. Those criteria are: (1)
the group is a group of Indians of the same or similar race; (2) it is united in a
community; (3) it operates under one leadership or government; (4) it inhabits an
area of some reasonable definition; and (5) it is the modern day successor to an
historical sovereign entity which exercised at least minimal government functions.
In applying these criteria to the evidence presented at trial, the court took a broad
view of each one making it unlikely that any village would fail to meet the test.

The September 20, 1995, Decision in the Venetie Case (Fort Yukon)

The 1993 and the 1995 tribal lists, as well as the List Act of 1994, were
considered by the U.S. District Court for Alaska when it was called upon to decide
Fort Yukon’s tribal status in the Venetie case. The state contested Fort Yukon’s
inclusion on the 1993 and 1995 lists because, in identifying the listed villages, the
Secretary of Interior had failed to follow the Department of Interior regulations
necessary to achieve tribal recognition.

In a decision issued on September 20, 1995, the court rejected the
state’s argument. The court held that the Secretary of Interior has the power to
recognize tribes as a result of the historical acquiescence of Congress. The federal
regulations established a procedure for unrecognized tribes themselves to initiate
proceedings to gain tbe Secretary's recognition. However, the court concluded, this
Is not the exclusive means by which a tribe may receive federal recognition, and
"[tlhc Secretary himself need not use this regulatory scheme, but may recognize a
tribe due to his historically acquiesced power." Order, September 20, 1995, at 9.
The court found that the ambiguity surrounding the status of the Alaskan entities on
the tribal lists published by Interior from 1982 to 1988 was resolved by the
publication of the October 21, 1993, list: "‘the executive's intent was clearly
announced' on that date. Id. at 8. Thus, as of that date, the Native Village of Fort
Yukon (as well a(% the other entitks on the list) became a federally recognized tribe.

The court found support for its ruling on the tribal status of Fort Yukon
in the List Act of 1994, stating:
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Congress repudiated a decision by the Secretary to remove two
Alaskan tribes from the Secretary's 1993 list of recognized
tribes. Congress did not, however, repudiate any other portion
of the 1993 list. Congress actually referred to the 1993 list and
ordered the two tribes returned U it. Tribe List Act, section
202(2). This leads to the conclusion that Congress approved of
this list.

Order, September 20, 1995, at 10.

On October 20, 1995, the state moved for reconsideration of the court’s
decision, thus precipitating a careful policy review by Governor Knowles. The
state’s motion for reconsideration was later withdrawn. The plaintiffs also moved
for reconsideration, arguing that Fort Yukon was a federally recognized tribe by
virtue of its inclusion on the Department of Interior's tribal lists published from
1982 to 1988. On December 12, 1995, Judge Holland issued a decision reaffirming
his previous ruling. Th; court stated that it had reconsidered its order of September
20 on the tribal status cr Fort Yukon and concluded that it had made no error of fact
or law in that order. The court reiterated its holding that as of October 21, 1993,
Interior clearly declared the listed villages, including Fort Yukon, to be federally
acknowledged tribes.

THE STATUS OF THE "INDIAN COUNTRY" ISSUE

In two recent decisions issued by Judge Holland, the \enetie case and
the Kluti Kaah case, the court held that ANCSA lands are not Indian country’. Both
of these cases have been appealed to the Ninth Circuit Court of Appeals. As | stated
in my November 27, 1995, letter, the Knowles Administration will defend Judge
Holland's decisions in the Indian country cases on appeal.

The Veretie Indian country case arose out of Venetie’s effort to impose
a business activities tax on a school construction project in the village. The ability
of a tribe to tax depends on the tribe having a territory, 1.€., Indian country, over
which it exercises jurisdiction. In August 1995, Judge Holland determined that the
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ANCSA lands owned by Venetie are not Indian country. Thus, the tribe cannot
Impose a tax on construction projects on ANCSA lands.

On November 28, 1995, Judge Holland ruled that the Kluti Kaah Native
Village of Copper Center neither owns nor occupies land constituting Indian
country. Therefore, Kluti Kaah lacks jurisdiction to impose a business activities tax
on the section of the TransAlaska Pipeline System running through the area.

The essence ofthc Venetie and Kluti Kaah Indian country decisions is:
(1) the test for Indian country is whether the land has been validly set apart for the
use of Indians as such, under the superintendence of the federal government; (2) it
Is the tribe, not the land, that must be under federal superintendence; (3) following
ANCSA, Alaska Native tribes are not subject to the degree of Congressional and
Executive agency control that evidences an intention that the federal government,
rather than the state, be the dominant political institution in the area and are
therefore not under the superintendence of the government; and (4) under the terms
and structure of ANCSA, land conveyed to ANCSA corporations cannot be said to
have been set aside for the use of Natives aS such, and therefore is not Indian
country.

While the decision to not pursue litigation over tribal recognition may
focus the debate on the Indian country issue, it does not dilute the state’s arguments
on that issue. The federal court has already rejected arguments that tribal status
establishes the existence of Indian country. As stated by the Department of Interior
in its preamble to the 1995 list, *'(ijnclusion on the list does not resolve the scope of
powers of any particular tribe over land or non-members. It only establishes that
the listed tribes have the same privileges, immunities, responsibilities and
obligations as other Indian tribes under tne same or similar circumstances ..." 60
Fed. Reg. at 9251. The department then noted the opinion of the Solicitor of the
Department of Interior, which concluded, construing general principles of federal
Indian law and ANCSA,

that ANCSA largely controls in determining whether any
territory still exists over which Alaska villages might exercise
governmental powers. We also conclude that, notwithstanding
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the potential that Indian country still exists in Alaska in certain
limited cases, Congress has left little or no room for tribes in
Alaska to exercise governmental authority over land or
nonmembers.

60 Fed. Reg. at 9251 n.l (quoting Opinion of the Solicitor of the Department of
Interior, Thomas Sansonetti, M-36975, at 108, January 11, 1993). See also 58 Fed.
Reg. at 54366 n.lI.

SUMMARY OF ISSUES ADDRESSED

During the December 4 bearing, additional information was requested
on a number of issues. One of the items requested was a list of tribal powers. Many
of the issues discussed below concern the scope of powers of a recognized tribe
without Indian country (I.., tribal authority over internal affairs and domestic
relations of tribal members; the treatment of tribes under the Clean Water Act;
sovereign immunity; alcohol control; criminal law enforcement; Indian gaming; and
fish and game management). Questions were also raised concerning the relationship
of certain sections of the Statehood Act and the Alaska Constitution to tribal
recognition; the federal statutes in which Alaska Native villages arc defined as tribes
for specific federal purposes; and the budgetary impacts of the tribal status litigation.
These questions arc discussed below as well.

Before going into those issues, however, let me reiterate what | stated
in my letter of November 27 on tribal recognition generally. Tribal recognition is
a federal, not a state, function. Tribal recognition means that Alaska’s tribes are
eligible to receive fuuring and services from the federal government, are able to set
rules for tribal membership and the domestic relations of their own members, and
arc immune from suit. Governmental powers such as the right to tax, manage fish
and game, and prosecute criminal cases are only applicable in Indian country; in
other words, without Indian country, tribes have no jurisdiction to exercise such
pOWers.
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Tribal Authority over Internal Affairs

It is well v>iaolisbed in federal Indian law rhat each tribe has the power
to set its own membership criteria. Identification of a person as a member of an
Indian tribe is an issue solely within the control of the tribe, and perhaps the
individual. Tribes can also choose the structure within which they govern
themselves. They may consider traditional tribal councils, IRA councils, or some
form which combines traditional and modem factors. Traditional councils and IRA
councils are not subject to most state laws. Limitations on tribal action are governed
by the Indian Civil Rights Act (ICRA), 25 U.S.C. 5 1301, and by Congress.

Child Protection - Indian Child Welfar; Act Matters

The Division of Family and Youth Services, Department of Health and
Social Services, responds to reports of harm regarding child abuse and neglect.
Reports concerning Native children involve those living in villages, those living in
urban areas, and those whose families travel back and forth. All of the villages
listed in ANCSA have long been recognized as "‘Indian tribes™ for purposes of the
Indian Child Welfare Act (ICWA). See /5 U.S.C. 1903(8). Therefore, state
acceptance that the listed Native villages are tribes does not change DHSS’s
longstanding practice of notifying tribes regarding Alaska Native children who come
under the child protection statutes and the tribes' right to participate in state court
child protection cases.

Not all tribes participate in state court ICWA cases involving their
children. This happens for many reasons, including lack of funds, agreement with
the state’s position, and concern about lay representation instead of representation
by counsel at state court proceedings.

Over the years the state has entered into formal agreements with a
number of tribes regarding how they will interact in child protection cases, from the
earliest reports through the completion of each case. Some tribes have not signed
the agreements because they do not address tribal jurisdiction.
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The issue of jurisdiction under ICWA bears some discussion. Through
ICWA, "Congress created a comprehensive jurisdictional scheme for the resolution
of custody disputes involving Indian children. This scheme expanded the role of
tribal courts and correspondingly decreased the scope of state court jurisdiction."’
Native Village of Veretie .LRA. Council v. Alaska, 944 F.2d 548, 555 (9th Cir.
1991). For instance, under ICWA, jurisdiction is exclusive ir. the tribe when the
child custody proceeding involves Indian children who reside on their tribal
reservations (exclusive jurisdiction requires proof of Indian country). In the case
of Indian children who do not reside or are not domiciled on their tribe’s
reservation, the state court may exercise jurisdiction (at least) concurrent with the
tribal court. However, the state court must refer tbe dispute to the tribal court
unless good cause is shown for the retention of state court jurisdiction.

For tribes in some states, the exclusive and referral jurisdiction
provisions of ICWA took effect automatically. However, tribes located within
Public Law 280 states, which include Alaska, can invoke such jurisdiction only after
petitioning the Secretary of the Interior and having been granted jurisdiction. Public
Law 83-280 (commonly referred to as Public Law 280) gave enumerated states
concurrent jurisdiction over criminal and civil matters involving Indians, where
jurisdiction had previously vested only in federal and tribal courts. The civil portion
of this statute is codified at 28 U.S.C. § 1360.

The Alaska Supreme Court and the federal courts are not in agreement
on their interpretation and application of Public Law 280 in the ICWA context. The
disagreement is over whether, under Public Law 280 and ICWA, the sute has
exclusive jurisdiction or concurrent jurisdiction over child custody determinations
when the tribe has not petitioned the Secretary for reassumption of jurisdiction.

The Alaska Supreme Court has held Ihat, under Public Law 280, tribal
courts in Alaska have no child custody jurisdiction (and the sute court has exclusive
jurisdiction) unless the tribe has petitioned for reassumption of jurisdiction under
ICWA. Matter of F.P., 843 P.2d 1214 (Alaska 1992); Inre K.E., 744 P.2d 1173
(Alaska 1987); Native Village ofNenana v. Department of Health and Social Serv.,
722 P.2d 219 (Alaska 1986). In Alaska, only the Metlakatla Indian Community has
petitioned for and been granted such jurisdiction.
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The Ninth Circuit has held that under ICWA and Public Law 280, a
tribe that has not petitioned for exclusive or referral jurisdiction may exercise
concurrent jurisdiction with the state over child custody cases. Village of Venetie
|.RA. Council, 944 F.2d at 561-562. The F.P. case was decided after, and
explicitly declined to follow, the Ninth Circuit's holding in Village of Venetie that
a™ Alaska Native entity that proved itself a tribe retained inherent power over child
welfare without going through the reassumption process.

Therefore, the state courts and agencies currently cannot, under Alaska
law, agree that any Alaska Native tribe other than Metlakatla may assert exclusive
jurisdiction under ICWA, 25 U.S.C. § 1911(a). Similarly, the Alaska courts cannot
order tbe transfer of a case from state court to a tribal court, even though courts in
other states have been transferring cases to tribal courts in Alaska for years.

Cultural Adoptions

The state currently issues substitute birth certificates when the
appropriate parties attest that a cultural, or customary, adoption has taken place.
Such adoptions, which are recognized under both federal and state law, are a
traditional practice in which, for a variety of reasons, responsibility for a child is
shifted from the natural parents to others. Before a substitute birth certificate can
be issued, both natural parents must sign a state-provided form identifying the child
and the child's tribe and affirming that an adoption has occurred under tribal
custom. In addition, the governing body of the child’s tribe must certify, in writing,
that the adoption has followed tribal custom.

mHe legal effect of issuing the substitute birth certificate is unclear, as
is the legal effect of a cultural adoption in any given tribe. The state does not
recognize tribal court adoptions because of the existing Alaska case law mentioned
above, although the federal court has ordered the sute to give full faith and credit
to the adoption decrees of the Native Village of Venetie to the same extent it gives
full faith and credit to adoption decrees from other jurisdictions. Native Village of
Venetie, |.R.A. Council v. State, Memorandum of Decision, December 23, 1994.
The court will be issuing a similar order regarding adoption decrees of the Native
Village of Fort Yukon in the Fort Yukon portion of the Venetie case.
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Marriage, Divorce, and Child Custody

A tribe's authority over the domestic relations of its members may
prompt regulation of marriage and divorce and setting of tribal rules for each
relationship. As tribes increasingly regulate iLe relationships of their members, they
may perform more marriages and divorces and make more child custody decisions.
Since Alaska is a Public Law 280 sute, sute courts have at least concurrent
jurisdiction over family matters. This may lead to jurisdictional questions between
the sute courts and tribes which will need to be resolved.

The Clean Water Act and Indian Tribes

A question was raised concerning whether Alaska’s tribes may be
treated as ''sutes’ under the Clean Water Act. Under the longsunding federal
interpretation of the Act, the answer is "no,"" except for the Metlakatla Indian
Community, because "‘treatment as a sute’ is limited to federal Indian reservations.

The Federal Water Pollution Control Act, more commonly known as
the Clean Water Act, conuins two sections expressly dealing with Native
Americans. Section 113, which was part of the 1972 Act, is enutled "Alaska village
demonstration projects."” It authorizes the EPA to enter into agreements with the
State of Alaska to carry out safe water projects and pollution control projects in
""Native villages of Alaska." '"Village" is defined to mean:

an incorporated or unincorporated community with a population
of ten to six hundred people living within a two-mile radius.

33 U.S.C. 5 1263(g).

Section 113 also authorizes federal executive agencies to coordinate
with the Sute of Alaska and "‘appropriate Native organizations’ to develop
comprehensive saniution programs in the Native villages. Tbe term "Native
organizations™ is defined by reference to the Alaska Native Claims Settlement Act.
Id. at (e). Thus, the Clean Water Act has long recognized Alaska Natives as such.
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In 1987, Congress added section 518 to the Act. 33 U.S.C. 5 1377.
Entitled "'Indian Tribes," section 518 authorizes the EPA to promulgate regulations
specifying how the agency will treat tribes in the same manner in which it treats
states.1 The statute specifies those programs in which an Indian tribe can be treated
as a state and also lists three criteria that must be met to attain such sums. Id at
(e). Essentially, a tribe may develop water quality standards and issue effluent
permits only if: (1) the tribe has a governing body carrying out subsuntial
govemmenul duties; (2) the affected water resources are held by or for the tribe
or a tribal member "‘or [are] otherwise within the borders of an Ind;an *eservation'';
and (3) the tribe has the technical and legal ability to carry out the mandates of the
Clean Water Act.

Section 518 expressly refers to Alaska Natives in several contexts.
Some funds are expressly reserved for ""Alaska Native Villages as defined in
[ANCSA]." 33 U.S.C. § 1377(c). Subsection (g) expressly disclaims any effect
section 518 may have on "‘the scope of the governmenul authority, if any, of any
Alaska Native organization, including any federally-recognized tribe . "
Notwithstanding these two references, it is doubtful that section 518 applies to any
Alaska Native tribe other than the Metlakatla Indian Community because, as
explained below, the section appears to be limited to 'reservations.”  See
subsections (e)(2) and (h)(2).

Pursuant to section 518, EPA has promulgated *‘treatment as a sute*
regulations. One set of rules governs tnbal esublishment of water quality sundards.
40 C.F.R. 131, 56 Fed. Reg. 64875-96 (1991). Another pertains to dredge and fill
permits (wetlands). 40 C.F.R. parts 232 and 233, 58 Fed. Reg. 8171 (1993).
Another pertains to financial grants. 40 C.F.R. parts 35 and 130, 54 Fed. Reg.
14354 - 60 (1989). The most recent publication of which we are aware "‘specifies
how Tribes will be treated in the same manner as Sutes for various provisions of
the CWA." 40 C.F R 122, 123, 124 and 501, 58 Fed. Reg. 67966 (1993).

Similar language is found m the Clean Air Act and the Safe Drinking Water
Act, 42 U S.C. ft7601(d)(2)(B) and 42 U.S.C. 1t 300j-1 1(b)(1)(B) respectively.
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A reading of the most recent rule shows EPA only treats tribes as states
on matters related to resources within a reservation.2 Thus, because Metlakatla is
the only reservation tribe in Alaska, the decision to do longer contest the tribal status
of Alaska Native villages on the 1993 and 1995 lists of federally recognized tribes
will have no impact under the Clean Water Act "‘treatment as a sute' provisions.

Sovereign Immunity

One of the attributes tribes enjoy is sovereign immunity. See, e.g.,
Native Millage ofEyok v. GC Contractors, 658 P.2d at 758. This immunity extends
to corporations created by the tribe, such as those chartered under the Indian
Reorganization Act. The most common Native corporations in the sute currently
are ANCSA corporations, which do not enjoy sovereign immunity because they are
sute-chartered corporations.

Sovereign immunity bars suits against tribes. It also bars cross-claims
and counterclaims. United States v. U.S. Fdelity €CGuar. Co., 309 U.S. 506, 512
(1940). It does not bar suits against individual tribal officials. Congress can waive
the tribes’ sovereign immunity, but the waiver must be clearly expressed and strictly
construed. See Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978); Turmer V.
U.S,, 248 U.S. 354(1919).

The extent to which and manner in which tribes can waive their
sovereign immunity is less clear. The Alaska Supreme Court has held that tribes
can waive their sovereign immunity by contract. Nenana Fuel v. Native Village of
Venetie, 834 P.2d at 1233; Native Millage ofEyok v. GC Contractors, 658 P.2d at
759. However, federal law requires that to waive immunity by contract in matters
relating to trust property, tribes must receive Secreurial or Congressional consent.

""EPA believes that it was the intent of Congress to limit Tribes to obuining
the sutus of Treatment in the Same Manner as a Sute for lands within the
reservation. . . Tribes are limited to obuining Treatment in the Same Manner as
a Sute sutus for only water resources within the borders of the reservation over
which they possess authority. . ."" 58 Fed. Reg. 67970.
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With respect to environmental laws, the federal courts generally hold
that Congress has abrogated tribal sovereign immunity when the United States seeks
to enforce federal environmental laws against tribes. Therefore, a tribe operating a
business would not be immune from federal environmental standards and
requirements. However, state enfo cement of its standards and requirements against
such an entity may be problematic. A few Native groups in Alaska have claimed
sovereign immunity in response to efforts by ADEC to enforce the state's "little
supcrfund law,” AS 46.03. This could be an area of dispute with tribes in the
future.

Alcohol Control

Under state law, both Native and non-Native residents of rural villages
have been delegated significant authority to control the use of alcohol.
AS 04.11.490--04.11.506. In addition to adopting restrictions on alcoholic
beverages, "local governing bodies' may protest the issuance, transfer, relocation,
or renewal of liquor licenses. Currently, the Alcoholic Beverage Control Board
regulates the licensing of establishments that manufacture, sell, or otherwise deal in
alcoholic beverages, including those located within Native villages.

If a particular tribe were recognized as having control over an area of
Indian country, that tribe could adopt alcohol ordinances for enforcement in its tribal
courts. In addition, the tribe could choose to adopt ordinances regulating the sale,
Importation, or possession of alcoholic beverages within its Indian country through
a federal process instead of the state process, thereby making the ordinance
enforceable by a federal court. See 18 U.S.C. § 116. Otherwise, federal and sute
laws concurrently govern the control and regulation of alcoholic beverages in Indian
country. Rice v. Rehner, 463 U.S. 713 (1983).

Criminal Law Enforcement

Tribal recognition alone does not confer tribal jurisdiction over any
criminal act. The criminal jurisdiction of a tribe is limited to the territory it
controls. Without territorial jurisdiction, 1.e., Indian country, a tribe has no
criminal jurisdiction.
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A tribe can exercise criminal jurisdiction over its members within
Indian country. Where Indian country exists, tribes have the power to make their
own criminal laws and enforce them in tribal courts unless Congress limits that
power. US. v. Wheeler, 435 U.S. 313 (1978). The Indian Civil Rights Act, 25
U.S.C. 5 1302, limits how tribes exercise their powers of self-government. Tribes
cannot exercise criminal jurisdiction over non-members unless Congress expressly
grants that power. Oliphant v. Suguamish Indian Tribe, 435 U.S. 191 (1978).

Generally states have no criminal jurisdiction over tribal members
within Indian country. Rice v. Olson, 324 U.S. 786, 789 (1945); \\Morcester v.
Georgia, 31 U.S.(6 Pet.) 575 (1832). However, in 1958 Congress gave the State
of Alaska "‘jurisdiction over offenses committed by or against Indians in the areas
of Indian country. ..." 18 U.S.C. § 1162, Pub. L. 83-280. As a Public Law 280
state, Alaska has jurisdiction over all crimes committed in Indian country. Although
18 U.S.C. § 1162 refers to the state having "‘exclusive jurisdiction™ within Indian
country, courts have recognized concurrent tribal jurisdiction over minor crimes.

Indian Gaming

Tribal recognition does not impact Indian gaming in Alaska. The
federal Indian Gaming Regulatory Act of 1988, 25 U.S.C. 88 2701-21 (IGRA),
permits recognized Indian tribes to conduct Class HI gaming on "‘Indian land™ if such
gaming is otherwise legal in the state, upon negotiation of a gaming compact that is
approved by the federal Indian Gaming Commission. Class Il gaming consist of
all casino games except bingo, pull-tabs, and traditional social games of chance.
Without Indian land, a tribe does not have the necessary territorial jurisdiction to
conduct gaming. In addition, under current state law casino gaming is illegal and
thus not allowed to Natives or non-Natives in Alaska.

fish and Game Management

State recognition of Alaska tribes does not affect fish and game
management. Indian rights to manage fish and game originate from three sources:
(1) reservation status of land; (2) off-reservation treaty rights; and (3) federal
preemption of state regulation. Only one reservation exists in Alaska (Metlakatla),
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and no treaties exist between the federal government and Alaska Natives.
Therefore, any Native rights to manage fish and game can only be based on federal
sututes preempting sute control. In Alaska, ANILCA grants rural residents, both
Native and non-Native, a priority for the taking of fish and wildlife on public lands
for subsistence uses. Tribal recognit ji does not impact this individual federal right.

Alaska Native Villages Defined as Tribesfor Specific Federal Purposes

Although blanket federal recognition of Alaska Native villages is tribes
did not occur until the October 21, 1993, listing, Congress has repeatedly chosen to
treat Alaska Native villages as tribes for specific purposes.

The following statutes are examples of instances in which Alaska Native
villages have been included in the sututory definition of Indian tribes or where
Native villages have been included along with tribes in definitions of units of
government affected by sututes (citations are primarily to the definition sections
involved):

5 U.S.C. § 3371. Provisions for personnel assignments to and from
sutes.

15 U.S.C. §637. Aid to small businesses.

16 U.S.C. §8470w. Assisunce in the conservation of historic sites,
buildings, objects, and antiquities.

16 U.S.C. §8470bb. Programs for archaeological resources protection.
20 U.S.C. §3232. Assisunce in bilingual education programs.

20 U.S.C. §4402. Assisunce in development of American Indian,
Alaska Native, and Native Hawaiian culture and art.

23 U.S.C. § 101. Assistance provided for public roads under the
program for federal aid for highways.
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25 U.S.C. 5472a. Included as a "tribal organization" in applying
Indian preference laws.

25 U.S.C. 1452. Tbe Indian Financing Act of 1974,
25 U.S.C. §8 1603. The Indian Health Care Amendments of 1980.

25 U.S.C. 5 1622. Eligibility of tribal organizations for health care
grants and contracts.

25 U.S.C. § 1903. The Indian Child Welfare Act.

25 U.S.C. 88 2011 and 2019. Establishing a new national Indian
education system.

25 U.S.C. §2401. Indian alcohol and substance abuse prevention and
treatment.

26 U.S.C. §4225. Exemption of articles manufactured or produced by
Indians.

29 U.S.C. 8 706. Provision of vocational rehabilitation and other
rehabilitation services.

29 U.S.C. § 1671. Employment and training programs for Native
Americans and migrant and seasonal farm workers.

31 U.S.C. §7501. The single audit requirement for state and local
governments.

42 U.S.C. §628. HHS payments to Indian tribal organizations for
child welfare services.

42 U.S.C. } 1471. USDA financial assistance for farm housing.
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42 U.S.C. 52991b. HHS financial assistance for Native American
projects under the HHS Native American Program, administered by
ANA.

42 U.S.C. 8§2992c. HHS program for Native Americans.

42 U.S.C. 3002. HHS programs for older Americans.

42 U.S.C. 8§5061. HHS programs for administration and coordination
of domestic volunteer services.

4?2 U.S.C. 55122. Provision of federal assistance to other levels of
government for disaster relief.

42 U.S.C. 885302 and 5316. Assistance in providing public facilities
under the Housing and Urban Development Act of 1968.

42 U.S.C. §6707. Grants for public works projects.

42 U.S.C. § 6723. Assistance under anti-recession provisions for
public works employment.

42 U.S.C. §5903. Assistance in the planning and administration of
solid waste disposal.

42 U.S.C. § 8803. Assistance in the development of biomass energy
and alcohol fuels.

42 U.S.C. 5 9601, Special programs and assistance relating to
hazardous substance releases, liability and compensation.

42 U.S.C. § 10101. Assistance in handling nuclear waste.

42 U.S.C. 5 11472. Set-asides to assist in education, training, and
community services for the homeless.
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Section 4, Alaska Statehood Act and Article X1, Section 12, Alaska Constitution

A member of tbe public who testified at the hearing inquired about the
relationship between section 4 of the Statehood Act and article XII, section 12 of the
Alaska Constitution, and the tribal status and Indian country issues.

Both section 4 of the Alaska Statehood Act (Pub. L. 85-508, 72 Stat.
339 as amended) and article XII, section 12 of the Constitution of Alaska provide
that the state and its people “forever disclaim all right and title to any lands or other
property” owned or subject to disposition by the United States, and to any lands or
other property, including fishing rights, the right or title to which may be held by
or in trust for any Indians, Eskimos, or Aleuts. Both sections further provide that
all such property shall be subject to the absolute control, jurisdiction, and right of
disposal of the United States except as Congress otherwise provides.

These provisions have no relevance in the debate over tribal status; they
do not address the issue. The Statehood Act expressly states that it shall not be
construed to "‘recognize, deny, enlarge, impair, or otherwise affect'* claims against
the United States or to establish the validity or invalidity of any such claim. Tribes
are not mentioned in either provision, and these sections have not been relied on by
tribal advocates in the cases now in the federal courts. These provisions are cited
as justification for permitting Native selections of state-selected lands under the
Alaska Native Claims Settlement Act (ANCSA), 43 U.S.C. 1601 €t seq.t and
exempting undeveloped ANCSA land from taxation, but beyond that, they are not
germane to the current debates over tribal status and Indian country.

Budgetary Impacts of Tribal Status Litigation

Concern was expressed by a legislator that the Department of Law may
have made representations about litigating the tribal status issue in order to secure
funding for litigation.

The Department of Law made no commitment in any budget document
to litigate the tribal status issue. Thbe department has in tbe past sought CIP funding
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to litigate other issues that concern or involve the interests of Alaska Natives. These
include the Endangered Species Act cases, the fishing treaty cases, the submerged
lands cases, and various ANILCA challenges, most notably Katie John v. United
States and Totemoffv. State. This litigation continues. See, €.g., CP Descriptions
for FY 1995 and FY 1996.

CONCLUSION

Some participants in the December 4, 1995, hearing3characterized the
decision to no longer contest the tribal status of Alaska Native villages as a
wholesale reversal of prior executive and legislative branch policies and an
abdication of responsibility. This view docs not reflect the true complexity of the
state’s dealings with tribes.

Successive state administrations have recognized the need to work with
tribal entities in various contexts. For example, as discussed earlier, since the early
1980°’s the state has entered into memoranda of agreement with tribes
implementation of the Indian Child Welfare Act. Governor Cowper’s
Administrative Order No. 123 acknowledged the existence of tribes in Alaska.
Although Governor Hickel later revoked Administrative Order 123 and declared that
the state "‘opposes expansion of tribal governmental powers and the creation of
‘Indian Country’ in Alaska," his administration did not oppose tribal status in a
wholesale fashion. Thus, my predecessor chose not to contest the tribal status of the
Kluti Kaah Native Village of Copper Center in litigation over the tribe’s right to
Impose a tax on the TransAlaska Pipeline System.

Since 1985 the legislature itself has authorized state aid to Alaska
Native village councils to the extent they waive immunity from suit for claims
arising out of activities related to the payment. AS 29.60.140.

During the hearing a legislator requested a copy of the report entitled Legal
Status of the Alaska Natives by Robert E. Price (July 30, 1982; 1983 and 1989
supplements). Please let my office know if you would like a copy.
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Finally, while people may disagree with the wisdom of this policy
change, there should be no doubt that the Governor has the authority to adopt and
implement the tribal status policy for his administration, just as his predecessors
have done. As attorney general, | will continue to provide the best legal advice
available to the state’s chief executive and to support his policy choices to the extent
they are consistent with the law. In this instance, | have no reservation in doing so.

Very truly yours,

Bruce M. Botelho*#
Attorney General

BMB:kh



PREPARED REMARKS OF LLOYD B. MILLER
BEFORE TIIE SENATE AND HOUSE JUDICIARY COMMITTEES
ALASKA LEGISLATURE

February 21, 1996

Members of the Committee, my name is Lloyd Miller and | am

honored by the privilege of appearing before this joint session of the Senate and

House Judiciary Committees.

This hearing has been convened to discuss the Attorney General's
decision to abandon the State’s legal challenge to the federally recognized tribal
status of the Native Village of Fort Yukon, in a case recently concluded in the
Federal District Court in Anchorage. | would like to confine my initial remarks
to the legal issue of "recognized tribal status.” After all, the concept is a legal
one. and the guideposts for navigating this particular legal area arc well known lo
all who practice law in this area. As | believe a dispassionate and impartial

review of the law demonstrates, there is nothing remarkable about the Attorney

General's decision in the Fort Yukon case.

There are ten steps that take us from the United States Constitution

to the Attornemneral’s decision.

First, the Federal Government’s authority to deal with Indian tribes
comes from Article I. Section 8, Clause 3 of the United States Constitution. That

is the clause which vests in the Congress the "power... to regulate commerce .

1-



. . with the Indian tribes.” We are dealing, then, in an area of exclusively

fe(bral law.

Second, the congressional power to legislate with regard to Indian
tribes is "plenary™, meaning that it is broad and general, rather than limited to
specifically identified topic areas. Thus, Congress's exercise of its power under
Article | is sustained so long as it has some rational basis. (This principle is

discussed by the U. S. Supreme Court in Delaware v. Weeks, Morton v.

Mancari, and Sioux Nation v. United States.)

Third, when Congress deals with Indian tribes under Article I, it
deals with "political™ entities -- entities whose rights to govern themselves
predate even the Constitution. Legislation that deals with Indian tribes is thus
legislation that deals with political entities, and not racial entities. And that is
why issues of racial classification do not arise in this area. If you will, the fact
that Alaska's Indian tribes happen to be of distinctive races other than Caucasian
is legally irrelevant in analyzing Congress's power to legislate with regard to
Indian tribes. (This principle was most clearly articulated by the U. S. Supreme

Court in 1994 in Morton v. Mancari.)

Fourth, the power to accord 'federal recognition™ to tribes that may
already exist -- and thus confer upon those tribes certain federally acknowledged

rights —is a part of Congress's overall general power under the Constitution

under Article i.



Fifth, Congress's decision to accord federal recognition to a tribe is
largely a "political” determination that is binding on federal and state courts and
binding on the Executive Branch. As a practical matter, such decisions will not
be reviewed by the courts. (The U. S. Supreme Court has frequently articulated
this rule of law, in such cases as U. S. v. Sandoval, U. S. v. Holliday, and 1J. S.

v. Perrin, and so has the Alaska Supreme Court in the Atkinson and Sickens

Y iilagc cases.)

Sixth, in the area of Indian affairs, as in other areas of congressional
power. Congress has the power to delegate to the Executive Branch the duty of

implementing its Article I authority over Indian affairs.

Seventh, in 1832 Congress delegated to the Secretary of the Interior
the implementation of its broad authority in the "management of Indian affairs”,
and in 1S34 further authorized the President to issue regulations to carry out that
authority "as he may think fit." The U. S. Supreme Court has long
acknowledged the very broad authority conferred upon the Secretary of the
Interior as a result of these two legislative enactments. (See Morton v. Ruiz)
Moreover, in the specific area of identifying federally recognized tribes,
Congress in 1994 expressly supplemented its earlier statutes by specifically
delegating authority to the Secretary to "publish in the Federal Register a list of

all Indian tribes which the Secretary recognizes™ as such. (This very new statute

is codified at 25 U.S.C. 479a-1(a).)

Eighth, the Executive Branch, through the Secretary of the Interior,



has for many years carried out the authority Congress has conferred upon it.
From 1982 to 1995, it has issued seven lists of Alaska tribes. It is noteworthy
that the most recent 1995 list was expressly published under the authority

conferred by Congress in 1994.

The 1995 list, issued under an express delegation from Congress,
identifies all federally recognized tribes in the United States, including

approximately 200 tribes in Alaska.

Ninth, and though unnecessary, Congress has actually ratified the
Secretary of the Interior's 1995 decisions identifying the federally recognized
tribes that exist in Alaska. Specifically, in the Status Clarification Act Congress
responded to the Secretary's omission of one tribe from the list in 1993 by
ordering that the tribe be added to the next list. (The tribe involved was the
Tlingit and Haida Central Council, and the statute is codified at 25 U.S.C. 1211

through 1215.) The Secretary has since complied with Congress* instructions.

Tenth and finally, in a recent amendment to the Indian
Reorganization Act, Concress expressly prohibited any federal agency from
making any distinction among recognized tribes regarding their relative privileges

and immunities. This new statute is codified at 25 U.S.C. 476(0 and (Qg).

To summarize, both Congress and the Secretary of the Interior have
made a determination, binding on the courts, and binding on the Slate of Alaska
under the Supremacy Clause of the Constitution, to accord federal recognition to
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Alaska Native villages, including the Native Village of Fort Yukon.

Whatever strength, apparent or real, there might have been in past

challenges to the federally recognized tribal status of Native villages before these

recent developments, Congress's actions in this field have now definitively closed

the door.

In the FOIt Yumcase, the Federal District Court in Anchorage
found these developments completely dispositive on the question of Fort Yukon’s
federally recognized tribal status today. It is clear from these developments that
continuing to press a position against tribal status would have been foolish,
wasteful and irresponsible. Indeed, so clear have the legal developments been in
this area that a private litigant in the Attorney General's position might have been
sanctioned for continuing to challenge the law. While there will always be some
who do not accept that the law is as it is, here the more productive exercise is to
explore constructive ways in which the State of Alaska and Alaska Native

villages can now work more productively together for their mutual benefit.

Before closing, I did want to identify for the Committee one

additional important legal issue which | think should inform any informed

discussion in this area.

For many many years, the United States has devoted considerable
financial resources to the well-being of Alaska Native villages. Indeed, by some
estimates it has in recent years spent roughly $500 million annually (not including
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such extraordinary one-time expenditures as the construction of the new Alaska

Native Hospital in Anchorage).

Opponents of tribal status argue that these services arc based on the
special relationship between the Federal Government and Native Americans. But
to be accurate - and accuracy here is critical - the provision of federal services
to Alaska Natives, of federal employment opportunities for Alaska Natives, and
of federal educational opportunities for Alaska Natives, is founded on what the
United States Supreme Court has termed a "political rather than racial”
classification that benefits "Indians not as a discreet racial group, but. rather, as
members of quasi-sovcrcign tribal entities." These quotations are from the U.S.

Supreme Court's 1974 Morton v. Mancari decision.

As many of you know, only last year the U. S. Supreme Court put
into question many affirmative action race-based programs because they are
based on racial distinctions. However, the U. S. Department of Justice shortly
thereafter confirmed that the Supreme Court's decision would not cast a cloud
over Native American programs because of their nihal. rather than racial, basis,

as pointed out in the Mancari case.

I wanted to call this matter to the attention of the Joint Committees
becaisc, while the implications of tciainiflg federal recognition in a host of
jurisdictional areas may not be entirely known, the devastating consequences of

Iosing federal recognition are a certainty.



| thank the Committee for the opportunity to share these observations

and would be pleased to answer any questions you may have.
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DEPARTMENT OF LAW PO BOX 110300
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April 18. 1996

The Honorable Robin Taylor
Chair, Senate Judiciary Committee
Alaska State Senate

State Capitol

Juneau, Alaska 99801

Re: Tribal Sovereignty Questions

Dear Senator Taylor:

This is in response to your recent letter asking certain questions relating to
tribal sovereignty that arose from the Joint Housc-Senate Judiciary Committee hearing held
on February 21. 1996. | will address your questions in turn.

/. Vmlcr the Alaska Constitution, may the legislature appropriate money for
the use exclusively by racially-defined groups, such as Alaska Tribes? This question may
apply to Ihe unincorporated community capital project matching grant program and the
revenue sharing for unincorporated communities program.'

At the outset, it is important to point out that Indian tribes arc federally
recognized political entities, they are not "racially-defined groups.* Worcester v. Georgia.
31 U.S. 515 (1S32); Morton v. Mancari. 417 U.S. 535 (1974). For purposes of Inc stale
programs discussed in this letter, however, the state has not dealt with the various Native
village councils and other Native entities as "tribes,* i.e.. political entities, but rather as
entities eligible to serve as contractors with the state to deliver services in the
unincorporated community. Nevertheless, the legislature may. in any case, appropriate

The questions posed in your letter have also Inren raised with respect to the village
sale water program administered by the Department of Fnvironmental Conservation. This
response will address that program as well.
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money to a racially-defined group under the conditions discussed below, all of which are
requirements of the programs at issue here.

As we have opined several times in the past, the legislature may appropriate
money for expenditure by a “racially-defined group” provided the money granted to the
group is used for th* benefit of the public generally. The use of public monies for the
private benefit of a racially exclusive group would raise serious questions under article 1X,
section 6 of the Alaska Constitution, which prohibits expenditure of public money unless
the expenditure is for a public purpose, and article I. section I, which accords equal
protection to all persons. 1981 Inf. Op. Att'y Gen. (April 27; J-66-335-81); 1981 Inf. Op.
Att'y Gen. (Sept. 2; J-66-829-8l). However, the test of whether a public purpose is being
served docs not depend on the nature of the recipient (e.g., religious or non-religious,
racially exclusive or non-racially exclusive, or some other limited group), but upon the
character of the use to which the money will be put. Lien v. City of Ketchikan. 383 P.2d
721, 722 (Alaska 1963). The public purpose requirement is satisfied if the money is used
for a public benefit. The distribution of state money to a racially exclusive group (or some
other limited group) does not deny equal protection to persons who arc not members of the
group if the benefits provided with the funds arc made available to the public-at-large in
a non-discriminatory manner.

Both the public purpose and non-discrimination requirements, as well as the
requirement for waiver of sovereign immunity discussed below, have long been included
in the statutes, regulations, and administrative policies and practices governing the state
revenue sharing program for unincorporated communities, the community capital project
matching grant program for unincorporated communities, and the village safe water
program.

State Revenue Sharingfar Unincorporated Communities

The state revenue sharing program for unincorporated communities is set out
in AS 29.60.140. That statute specifically addresses public purpose, waiver of sovereign
immunity, and governmental authority or jurisdiction of a Name village council:

Statu aid to unincorporated communities. (@ The
department shall pay to each unincorporated community an
entittement each fiscal year to be usedfor a public purpose. The
department with advice ftom the Department of Law shall determine
whether there is in each unincorporated community an incorporated
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mcrﬁl\ﬂi\emlagealrﬂl tret vill geetoreEe
If there is more than one qualified entity

in an unincorporated community, the department shall pay the money
under the entitlement to the entity that th%p rtment finds most

qualified to recejve and spend the B)ne - 1 CH’lmTt
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incorporated nonprofit entity or Native village council in an
unincorporated community that is willing to receive money under an

entitlement, the e t|t| for that unincorporated community may
oyt l?ls chi g, m%&
W

f at least $41,472,000 is appropriated for
all entitlements under AS 29.60.010 - 29.60.310 for a fiscal year, the
entitlement for each unincorporated community under this subsection
for that year equals $40,000. Otherwise, the entitlement equals

525,000.

(b) In this section "unincorporated community" means a
place in the unorganized borough that is not incorporated as a city and
in which 25 or more ,arsons reside as a social unit.

(Emphasis added.)

The regulations governing the program address the standards which must be
met by an unincorporated community to receive payment. 19 AAC 30.055 provides:

(D) the applicant must agree to irrevocably dedicate for a public
purpose the payment Ilhat the applicant receives under
AS 29.60.140;

(2) the applicant must be providing the residents of the
unincorporated community with a public facility or service as
of Octolrcr | of the computation year;
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(3)  the applicant must have held a public meeting to give residents
the opportunity to express their ideas and preferences for the
use of money received under AS 29.60.140 and must have
posted notice of the meeting in three public and prominent
places in the community for at least 15 days before the
meeting; and

(4)  the applicant must agree to make a service or facility provided
with the money received under AS 29.60.140 available to
every person in the community regardless of race, religion,
color, national origin, age, physical handicap, sex. marital
status, chanﬁes in marital status, pregnancy, parenthood, or
polltlcal affiliation,

_ Copies of the resolutions and budget document required to be adopted by the
unincorporated community applicant are attached to this letter as Appendix A..

We have been advised by the Department of Community and Regional
Affairs (DCRA), the agency that administers this program that it is not awatc of any
instance In which a Native V||Ia?e council or tribe refused ur failed to execute a resolution
wal. ing immunityfrom suit for claims arisingout of activities of the council related to
their :ntil'cment under this program. According to DCRA. since FY81. the first yearthat
unincorporated communities received funding under the revenue sharing program, DCRA
is aware of only four instances in which notice was received regarding a problem with the
program, flic problem was related to Native and non-Native entities submitting competing

The former AS 29.89.050 provided that the state was to pay $25,000 annually lo
a “Native village government for a village which is not incorporated as a city. . .~ The
attorney general's office concluded that this statute was unconstitutional if read literally to
restrict aid to @7TyNative villages because such a reading would exclude from participation
a number of similarly situated communities which were not Native villages. Thus, the
Department of Community and Regional Affairs was advised lo interpret the statute to
permit revenue sharing to all villages in the state, regardless of their racial composition or
ancestry. 1981 Inf. Op. Att'y Gen. (Sept. 2; J-66-829 SI). Included in Ap|>cndix A to
this letter is a memorandum d ited March 18. 1986, to th-n Commissioner of DCRA. Emil
Notti, setting out the history of the 'State Aid to Native Village Governments" state

revenue sharing program.
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applications from within the same community for state revenue sharing funding. The
unincorporated communities involved were: Cantwell (1983); Circle (1985); Chistochina
(1993); and Chitina (1994). It is out understanding that each of these situations was
resolved with the encouragement and assistance of DCRA, as appropriate, to help facilitate
the parties working together to reach agreement on which entity would be the proper
recipient; if necessary in this type of situation, DCRA meakes the determination of the most
qualified entity. 19 AAC 30.094.

The unincorporated community capital project matching grant program was
established by the legislature in 1993. Under AS 37.06.020, an unincorporated community
is eligible for an allocation in a fiscal year under this program if the community was
eligible to receive state aid under AS 29.60.140 (state revenue sharing for unincorporated
communities) during the preceding fiscal year. Incogiorated nonprofit entities or Native
village councils are eligible to receive and spend this grant money, and in the event there
is more than one qualified entity in the unincogDorated community, the Department of

Community and Regional Affairs designates the entity that the department finds the most
qualified. AS 37.06.020(d).

AS 37.06.020(g) specifically addresses the issues of sovereign immunity and
governmental authority or jurisdiction of a Native village council. That subsection
provides:

of this

(@)  An engity designated by, the depart
secgion that is a M ITI

ul I ot

@ V\H\EFI andryat oradmbes
eaua t?Gra/V A waiver of immunity from suit

under this subsection must on.a form prowded by th Depart ent

%@ I{egaammdg}mw(rjum

(Emphasis added.)
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The terms of the grant agreements for this program arc further specified in
19 AAC 55.080, including arequirement that the unincorporated community must submit
a resolution approving the capital project and accepting the terms of the grant agreement.
19 AAC 55.080(a)(5). In addition to the required resolution waiving sovereign immunity,
the standard provisions of the grant agreement (which also must be approved by resolution
of the recipient) provide that the project must be dedicated to a public purpose and that the
"benefits of the project shall be made available without regard to race, religion, color,
national origin, age, disability, sex, marital status, changes in marital status, pregnancy
or parenthood." Standard Provisions, article 19. Article 26 of the Standard Provisions
addresses sovereign immunity:

If the Grantee is an entity which possesses sovereign immunity,
it is a requirement of this grant agreement that the Grantee
irrevocably waive its sovereign immunity with respect to State
enforcement of this grant agreement. The waiver of sovereign
immunity, effected by a resolution of the entity’s governing body, is
hereby incorporated into this grant agreement.

Copies of the required resolution and the Standard Provisions of the grant
agreement are attached to this letter as Appendix B.

DCRA has advised us that it is not aware of any instance in which a Native
village council or tribe refused or failed to execute a resolution waiving sovereign
immunity from suit for claims arising out of activities of the council related to its grant
under this program. Also, DCRA is not aware of any instance in which a complaint or
notice of improper action was received relating to a grant.’

Grants are also made to Native village councils under AS 44.47.130. the rural
development assistance (RDA) grants. This program is targeted for rural communities
with a population of 900 or less. 19 AAC 60.042. Participation in the program requires
that the fiinds be spent for a public puqg)osc, the facilities and services be available lo all
in anon-discriminatory manner, and. with respect to a tribal entity, that an express waiver
of sovereign immunity be executed. 19 AAC 60.052; 19 AAC 60.082. DCRA advises
that it is not aware of any instance in which a Native village council or tribe has failed or
refused to execute a resolution waiving sovereign immunity related to this program, nor
Is it aware of any instance where a complaint or notice of improper action was received
relating to a grant. Copies of the relevant portions of the RDA Standard Grant Provisions

(continued ..)
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The Village Safe Water Act, AS 46.07.010 -- 46.07.080, is a means of
funding water and sewer projects in small unincorporated communities, second class cities,
and first class cities with a population of under 600 people. AS 46.07.040 authorizes the
Alaska Department of Environmental Conservation (ADEC) to contract with "public
agencies or private mn-profit organizations, or otherwise." In 1982, ADEC asked for
advice on whether this language would allow the department to contract with an IRA
council for the construction of water and sewer projects. The answer was yes, provided
the IRA council agreed to perform all services rendered under the contract in a non-
discriminatory manner, and provided that the council executed a clear and explicit waiver
of sovereign immunity for all purposes connected with the contract. 1982 Inf. Op. Att’y
Gen. (May 11; 366-654-82).

Based on the attorney general’s 1982 opinion, ADEC developed and issued
a policy, which is still in effect, on when it would use IRA councils for safe water
projects. The policy requires that the IRA council must represent the community as a
whole, that it must agree to waive sovereign immunity for the purpose of the grant, and
that it must plan, design, build, operate, and maintain the state-funded facility in a non-
discriminatory manner. The grant agreement also contains non-discrimination and waiver
of sovereign immunity provisions. Copies of the ADEC "General Management Order" on
the village safe water program and the grant agreement are attached as Appendix E.

'(...continued)
and flic resolution waiving sovereign immunity are attached as Appendix C.

Similarly, under AS 37.05.316, grants to named recipients, and AS 37.05.317.
grants to unincorporated communities, grants may be made to Native village councils. If
the grant is to a Native entity, a resolution of the entity waiving its sovereign immunity is
required. Copies of the required resolution and the relevant portions of the Standard Grant
Provisions are attached as Appendix D. As with the other grant programs discussed here,
DCRA reports that it is not aware of any instance in which a Native village council or trihe
has failed or refused to execute a resolution waiving sovereign immunity related to these
grant programs, nor is it aware of any instance in which acomplaint or notice ol improper
action was received relating to a grant.
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The Department of Environmental Conservation has advised that it is not
aware of any instance in which a Native village council or tribe has refused or failed to
execute a resolution waiving sovereign immunity with respect to its activities under this
program, nor has it received any complaints or notice of improper action by a village
council or tribe with respect to this program.

As discussed below, we believe that the waivers of sovereign immunity
required for these programs arc valid and enforceable under both state and federal law.

%ﬁgﬁﬁi Wﬁ%hﬁa&%&% ’[rIbESIHbES eque

The Alaska Supreme Court and the federal courts agree that one of the
sovereign privileges that Indian tribes possess is immunity from suit. The Alaska Supreme
Court and the Ninth Circuit Court of Appeals also agree that a tribe can consent to a
waiver of its sovereign immunity from suit by a state or private party, and that such
immunity can be abrogated by Congress. Where the Alaska Supreme Court and the Ninth
Circuit have disagreed is on the existence of tribes in Alaska and. thus, whether Alaska
Native entities have sovereign immunity at all.

As discussed in my January 11, 1996, letter to the Legislature, the Alaska
Supreme Court has held that judicial recognition of tribal sovereign immunity turns on
whether Congress or the executive branch of the federal government has recognized the
particular group in question as a tribe. In Atkinson v. Haldane, 569 P.2d 151. 163 (Alaska
1977), ihe court determined that Metlakatla was entitled to sovereign immunity, holding:

Once the [federal! executive branch has determined that the
Metlakatla Indian Community is an Indian tribe, which is a
nonjusticiable political guestion, the community is entitled to all of the
benefits of tribal status.

The court in Atkinson went on to consider whether Metlakatla’s sovereign
immunity had been waived by the congressional act establishing state civil jurisdiction over
action involving Indians (28 U.S.C. § 1360(a), commonly known as Public Law 83-280),
by the purchase of liability insurance by the Community, or by the “sue and be sued’
clause in the Community’s corporate charter. The court concluded that none of these
actions constituted or effected a waiver of Metlakatla’s sovereign immunity. In the
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absence of any clear waiver of sovereign immunity in the language of Public Law 83-280
or its legislative history, the court held that it should not imply one. 569 P.2d at 167.
With respect to liability insurance, the court held that a waiver of sovereign immunity
should not be implied from an act which was intended to protect tribal resources, i.... the
purchase of liability insurance. 4. at 169. Finally, the court held that the "sue or be sued"
clause in the cogmratc charter of the Metlakatla Indian Community had no effect on the
suit involved because the suit was concerning acts of the Community in its governmental
capacity (as organized by constitution and by-laws under section 16 of the Indian
Reorganization Act of 1934, 25 U.S.C. §476), not its corporate capacity (as organized by
corporate charter under section 17 of the Indian Reorganization Act. 2> U.S.C. § 477, as
made applicable to Alaska Native groups by the Act of May 1, 1936, 25 U.S.C. §473a).

More recently, the court has declined to find sovereign immunity or has
concluded that, even assuming that such immunity did exist, it was waived by the tribe.
INNative village o fEyak v. G c contractors, 658 P.2d 756 (Alaska 1983), the court held
that an Indian tribe can waive its sovereign immunity from suit, and did so in that case by
agreeing to contract terms inconsistent with sovereign immunity. In reaching this
conclusion, the court relied on a number of decisions from the Ninth Circuit and other
circuits holding that an Indian tribe may waive its sovereign immunity.

A waiver of sovereign immunity, to be valid, must be clear and unequivocal.
Ineyax, the court found a valid waiver expressed in an arbitration clause in a construction
contract for a building constructed on land leased from a private party. The Native Village
of Eyak argued that the entire contract was void, including the waiver of immunity
contained in it, because the Secretary of the Interior had not approved the contract under
25 U.S.C. §81. That section requires that the Secretary of the Interior approve contracts
made by Indian tribes that relate to tribal property or to claims against the United States.
As tribal property was not involved, and no one had even argued that the contract involved
a claim against the United States, the court found that the contract did not require
Secretarial approval.

IN N ative Village o fStevens v. Alaska Management <&pPlanning, /o7 P.2d
32 (Alaska 1988). the court ruled, in a 3-2 decision, (hat a contract action against Stevens
Viilage was not barred by sovereign immunity because Stevens Village was not a sovereign
and therefore did not possess sovereign immunity. The court, reiterating its conclusion
INatkinson v. Haldane, 569 P.2d at 161-63, that "judicial recognition of tribal sovereign
immunity turn[s] on whether Congress or the executive branch of the federal government,
ha[s) recognized the particular group in question as a tribe,” found that neither the Indian
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Reorganization Act nor any subsequent Congressional legislation had granted or
recognized sovereign status to Alaska Native groups.4 757 P.2d at 34-35.

IN Hydaburg cCoop. Assn V. Hydaburg Fisheries, 826 P.2d 751 (Alaska
1992), the Alaska Supreme Court again considered the issue of sovereign status of an
Alaska Native entity, the Hydaburg Cooperative Association (MCA), and waiver of
sovereign immunity. The court found that HCA had failed to make any argument on
appeal, or offer any evidence in the trial 'ourt, that the federal government had recognized
the association as a tribe and noted that reorganization under section 16 of the Indian
Reorganization Act by itself is not sufficient to establish tribal status for purposes of
sovereign immunity. 826 P.2d at 754.

The court iti 1 ca held that even assuming that HCA would be entitled to
sovereign immunity based on its historical tribal status, HCA had waived its immunity by
agreeing to arbitrate its dispute with Hydaburg Fisheries. 14. The court distinguished the
facts in v ca from those in a Ninth Circuit decision which concluded that a consent to
arbitrate disputes arising out of a management agreement between an Indian tribe and the
non-Indian operator of the tribe’s bingo enterprise on the reservation did not constitute a
waiver of the tribe’s sovereign immunity. pan American Co. v. Sycuan Band ofM ission
indians, 884 F.2d 416 (9th Cir. 1989). Inran american, the arbitration clause did not
unequivocally and expressly indicate the tribe’s consent to waive its sovereign immunity
because, among other reasons, the tribe had not subjected itself to the jurisdiction of either
the state or federal courts, as was the case in the arbitration clause in the HCA contract.
826 P.2d at 755. In addition, ran american iNvolved achallenge to atribal ordinance and
adirect attack on the t ibe’s authority to regulate matters on its reservation, not a suit to
compel arbitration or enforce an arbitration award asin nwca. 826 P.2d at 754.

The Alaska Supreme Court also found an express waiver of sovereign
IMMUNIty iNNenana Fuel V. Native village of venetie, 334 P.2d 1229 (Alaska 1992). In
nenana Fuel, the court held that a "Remedies on Default" clause contained in a note and
security agreement between the tribal government and the seller of fuel effected a waiver
of sovereign immunity. The clause provided that in the event of default, Nenana Fuel
could bring an action upon the note or invoke any other remedy allowable under Alaska

As discussed in my January 11. 1996, letter, at pages 2-6, several events have
occurred at the federal level (executive, congressional, and judicial) since the stevens
vilage decision which suggest that the court would, if presented with the question, decide
the tribal status issue differently today.
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law. 'Hie court concluded that the clause expressly waived any sovereign immunity which
Venetie might possess.

3. According to the Ninth Circuit Court of Appeals, do tribi Vin Alaska
exercise sovereign im munity from suit by the Slate or private parties? |fso, may tribes

then waive that immunity?

It is well-established law that federally recognized Indian tribes possess
sovereign immunity from Suit. pit River Home and Agricultural Coop. Ass'n v. United
states, 30 F.3d 1088, 1100 (9th Cir. 1994); state V. Native Village of venetie, 856 F.2d
1384 (9th Cir. 1988) (tribe recognized by the federal government or that establishes tribal
status based on historical factors possesses sovereign immunity). "Absent congressional
or tribal consent to suit, state and federal courts have nojurisdiction over Indian tribes;
only consent gives the courts the jurisdictional authority to adjudicate claims raised by or
against tribal defendants.” ran american co., 884 F.2d at 418. A tribe’s immunity
remains intact absent an express and unequivocal waiver of immunity by the tribe or
abrogation of tribal immunity by Congress. o «iahoma Tax comm =m V. citizen Band
Potawatomi Indian Tribe o foklahoma, 498 U.S. 505, 509 (1991); santa cilara Pueblo V.
Martinez, 436 U.S. 49, 58-59 (1978); u nited states v. United States Fidelity Sc Guaranty,
309 U.S. 506, 512 (1940). A waiver of sovereign immunity cannot be implied, but must
be unequivocally stated. 1«. However, even if the tribe is immune, individual officers of
the tribe will not be immune unless they were acting in their representative capacity and
within the scope of their authority, nor does tribal immunity extend to individual members
of an Indian tribe. n~ative viltage of venetie, 856 F.2d at 1387; u nited states v. James,
980 F.2d 1314, 1319 (9th Cir. 1992).

These are virtually the same legal standards as are applied by the Alaska
Supreme Court. As discussed above, the major difference between the Alaska Supreme
Court and the Ninth Circuit has been whether tribes exist in Alaska, not whether tribes,
once established, possess sovereign immunity, or whether and how that sovereign
iImmunity may be waived. A tribe can consent to suit, and the critical question for both
the state and the federal courts is whether the consent is unequivocally stated, or waived
in unmistakable terms.
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Are the waiters ofsovereign im munity required by the State for participation by a N ative
tribe in the unincorporated community revenue sharing program for unincorporated
communities, the unincorporated com munity capitalproject matching grantprogram,

and the village safe waterprogram effective to waive that immunity?

The answer to this question is yes. The waiver of sovereign immunity
required for participation by an Alaska tribe or Native village council in these programs
is express and unequivocal In executing the waiver, the tribe waives its sovereign
immunity from suit by the state in connection with the administration of the state grant or
contract dollars at issue. Since at least the early 1980's, the state has required an express
and unequivocal waiver of sovereign immunity from a Native entity whet; it has entered
into a contractual relationship with that Native entity, as a precaution in the event the entity
possessed sovereign immunity. see 1986 Inf. Op. Att'y Gen. (Dec. 5; 663-87-0110). We
believe these waivers are fully enforceable under both Alaska Supreme Court and Ninth
Circuit precedent, as docs counsel for the Alaska Federation of Natives who was present
at the February 21 Joint House-Senate Judiciary Committee hearing. see February 23,
1996, letter from Lloyd B. Miller to Senator Robin Taylor and Representative Brian

Porter, p. 2.

4. Could the State’ granting o fmonies to tribal entities contribute to a future

argument in supportofafinding of Indian Country”™ |fso, how?

The state’s granting of money to Alaska tribes for the programs discussed
above will not contribute to a future argument in support of a finding of Indian country in
Alaska. The state is not, by granting funds to a Native village council or tribe under any
of these programs, acknowledging or endorsing any tribal authority over lands, in
addition, the key element to a determination of Indian country iStederat superintendence,
not state involvement; in fact, state presence as the dominant political institution in the area
cuts against, not in favor of. an Indian country argument.

First, when state monies are granted to a qualified recipient in an eligible
unincorporated community under the state revenue sharing, capital project matching grant,
and village safe water programs, whether that recipient is a Native village council or an
incorporated nonprofit, the transaction is not an inter-governmental transfer of money.
Rather, the state is contracting With an appropriate entity to deliver services in the
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unincorporated community. These funds are provided to eligible entities across the state,
regardless of their racial ancestry or make-up.'

Second, all of these programs include requirements that, to receive the funds,
the recipient must agree that the funds will be used for public purposes and the facilities
and services funded must be available to all persons in a non-discriminatory manner. In
granting such funds to an eligible Native village council, the state docs not treat the village
or tribe as a special jurisdictional enclave, nor does the state allow the funds to be used
solely for tribal purposes or solely for Native Alaskans or tribal members. The facilities
and services provided by the grant recipient must be made available to all residents of the
community without regard to tribal membership or tribal affiliation.

Third, an express waiver of sovereign immunity is required of any Native
tribe or village council as a condition of receipt of the grant monies. Finally, the enabling
statutes for both the revenue sharing program and the capital matching grant program
specifically provide that neither of the programs, nor any action taken under them,
enlarges or diminishes the governmental authority or jurisdiction of a Native village
council. AS 29.60.140(a); AS 37.06.030(g).

Thus, when granting money to a Native village council or tribe: as the
qualified recipient in an eligible unincorporated community, the state requires that the tribe
administer and expend the money in the same manner as would a non-Native grant
recipient. Receipt of the state monies docs not enlarge or diminish the governmental
authority or jurisdiction of a tribe.

A decision » o« to grant funds under these programs to Native tribe vecause Of their
racial composition would clearly raise equal protection concerns. Similarly situated
persons must be treated in a similar manner, and to selectively exclude an otherwise
qualified entity from participation in a state program, because its members are of a
particular racial group, would undoubtedly present serious constitutional questions.
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The term “Indian country™ has a long legislative and judicial history.
Between 1913 and 1938, the Supreme Court issued four opinions from which the current
definition is derived.6 In 1948, Congress codified the holdings of these eases in 18 U.S.C.

§ 1151, which provides:

Except as otherwise provided in sections 1154 and 1156 of this
title, the term "Indian country,” as used in this chapter, means (a) all
land within the limits of any Indian reservation under the jurisdiction
of the United States government, notwithstanding the issuance of any
patent, and, including rights-of-way running through the reservation,
(b) all dependent Indian communities within the borders of the United
States whether within the original or subsequently acquired territory
thereof, and whether within or without the limits of a state, and (c) all
Indian allotments, the Indian tides to which have not been
extinguished, including rights-of-way running through the same.

The litigation in Alaska on the issue of Indian country has to date focused on § 1151(b),
the ' '-.pendent Indian community" portion of the definition.

The Supreme Court, both before and after the enactment of 18 U.S.C.
§ 1151, has consistently phrased the test for a "dependent Indian community" as whether
the land at issue has been set aside for the use and occupancy of Indians as such, under the
superintendence of the federal government. u nited states v. 30onn, 437 U.S. 634, 648-49
(1978); united states v. Mmccowen, 302 U.S. 535, 539 (1938). As stated by the Ninth
Circuit Court of Appeals inataska V. Native village ot venetie, 856 F.2d 1384, 1391 (Sth
Cir. 1988), these decisions "turned on the dependent nature of the communities and the
federal government’s role as regulator and protector of those communities.”

The Supreme Court recently reaffirmed its holdings on this issue in
Oklahoma Tax Comtn'n v. Sac and Fox Nation, 113 S. Ct. 1985, 1991 (1993),and
Oklahoma Tax Comtnn V. Potawatami Indian Tribe, 498 U.S. 505, 510 (1991). Insac
and Fox Nation, the Court held that Indian country includes "all lands set aside by
whatever means for the residence of tribal Indians under federal protection. . . Id .

ThecasesareUnited States v. M cGowan, 302 US 535 (1938), United Slates V.
pelican, 232 U.S. 442 (1914), Donnelly v. United states, 228 U.S. 243 (1913), and u nited
States v. Sandoval. 231 US 28 (1913)
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In two recent decisions issued by Judge Holland, the venetie case and the
kiuti kaah €ase, the court held that ANCSA lands arc not Indian country. The essence
of these decisions is that (1) the test of Indian country is whether any land has been validly
set apart for use of Indians as such, under the superintendence of the federal government;
(2) following ANCSA, Alaska Native tribes are not subject to the degree of congressional
and executive agency control that evidences an intention that the federal government,
rather than the state, be the dominant political institution in the area and are, therefore, not
under the superintendence of the government; and (3) under the terms and structure of
ANCSA, land conveyed to ANCSA corporations cannot be said to have been set aside for
the use of Natives as sucn, and therefore is not Indian country.7

Thus, the critical factors arereaerat superintenaence, an intention that the
federal government, rather than the state, be the dominant political institution in the area,
and that the lands he set aside for Indians as such. ANCSA |and IS ConveyEd |n

unrestricted fee title to Native corporations formed under state law, not tribes. To the
extent the residents' lives are intertwined with the state and the services and programs the
state provides, which is extensive throughout Alaska and has been for many years, it is all
the more apparent that the land occupied by tribes in Alaska is not under federal
superintendence and is not set aside by Congress for the use, occupancy, and protection
of Indian people as such.

Given the test for Indian country, as well as the requirements and conditions
for receipt and expenditure of state grant funds by Native village councils and tribes under
the state revenue sharing and capital matching grant programs for unincorporated
communities and the village safe water program, we conclude that the state's granting of
monies to tribal entities under these programs docs not contribute to an argument in
support of a finding of Indian country.

A copy ot the federal court's decision in the « 1uti kaan Indian country case is
attached as Appendix F. Ihis decision and the venetie Indian country decision are on
appeal to the Ninth Circuit.
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Conclusion

For the reasons discussed above, we conclude that (1) the granting of state
monies under the programs discussed above to Native village councils and tribes docs not
violate the Alaska Constitution; (2) the waivers of sovereign immunity required of Native
village councils and tribes in order to receive these grant funds are enforceable under both
state and federal law; and (3) the granting of monies to tribal entities does not contribute
to a future argument in support of Indian country.

Please do not hesitate to contact me if you have questions about this letter or
if we can be of further assistance on these issues.

Very truly yours,

B\VB:kh
Enclosures (Appendices A - F)

CcC: Members of the Alaska Legislature
Annalee McConnell, Director. Office of Management and Budget
Pat Pourchot, Legislative Director, Office of the Governor
Mike Irwin, Commissioner, Department of Community and Regional Affairs
Michele Brown. Commissioner, Department of Environmental Conservation
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State Revenue Sharing for Unincorporated Communities



STATE REVENUE SHARING
FOR
UNINCORPORATED COMMUNITIES

FY 96 BUDGET

List how the FY'96 revenue sharing funds for your unincorporated community will be spent during
July 1, 1995-Jure 30, 19%.

All State Revenue Sharing funds must te spent forra putdlic purpose. A public purpose is defined &s:

"a purpose the objective ofwhich is lo promote the public health, safety, and general welfare ofthe residents of
an unincorporated community."

PUBLIC SHRVICE or FAILITY BUDGET AMOUNT

$ 7,769

Describe each public service or facility:



STATE REVENUE SHARING
FOR
UNINCORPORATED COMMUNITIES

FY 96
FUNDING AGREEMENT

RESOLUTION NO,

WHEREAS  the represents the
(Organization)
unincorporated community of _ ;and,
WHEREAS  the Department of OJrn*runityard(Regioral INty)fairs provides funding
for unincorporated communities under the State Revenue Sharing Progrant and,

WHEREAS  the advertised toall conmunity
(organization)

residents thet sf»te revenue sharing fund  were available to provide public services/

fadilities; and.
WHEREAS  apuilic meeting wes held on G by the
1o gl)ve residents an gpportunity
(organization)

toconment on the use of the FY'9%6 funds; and

WHEREAS  the services or facilities listed in the approved budget will be
paid for with state revenue sharing funds; and,

WHEREAS, the agrees to follow the
(organization)
condiitions of the Funding Agreerent, State laws, regulations, and policies related to
the State Revenue Sharing Pragrant now,

THEREFCRE, be it resolved thet the
(organization)

applies for state revenue sharing funding to pay for public services/facilities avail-
algl?elto all residents of trecomrunitycr)? :

(comunity)



Further, the applicant agrees ta
o Use dll state revenue sharing funds for a public purpose.
*  Account for state revenue sharing funds separately.

Report incorme and expenses for each fiscal year funds were received
F ms will e supplied by the Departirent.

Have a public meeting so residents can comment on the use of
revenue sharing noney.  Notice of the meeting must e posted in three puldlic places for at least

15 days before the meeting.

Send copies of asigned resolution giving the date of the public meeting
and abudget of how the revemes?anng funds will e spert.

Let the Department of Community and Regional Affairs and/or its representative
audit, exarmine, and copy any recordks related to State Revenue Sharing Program funcl.

IVBke services/facilities available toevery person in the community | Jess of
race, religion, color, netional origin, age, physical handicap, sex, arital status,
changes Inmantal status, pregnancy, parenthood or political affiliation.

'Offer any facility built, repaired, or inproved with State Revenue Sharing money to any new
nunicipality the community may becone part of.

Resolution No. wes passed at ameeting held on
(nunter) (Dete)
Signature of President/Chief Narme (print)
Altest: Dete:
Secretary/Clerk

Please send the completed Buoket, Funding Agreement resolution and Wéiver of Inmrunity resolu-
tion (for Native village councils only) to:



STATE REVENUE SHARING
FOR
UNINCORPORATED COMMUNITIES

WAIVER OF IMMUNITY

RESOLUTION NO.

WHEREAS the wishesto receive money uncer anentitle-

(Native village council)
nent to the State Aid to Unincorporated Conmrunities program for the unincorporated commu-
nity of ;ad

(community)
WHEREAS, the State of Alaska, Departnrent of Community and Regional Affairs, is required by
law to dotain fromthe council aweiver of inmunity fromsit fOFI(?aIng arising out of activities
of the council related to the entitlerrent; now,

THEREFCRE, EEITRESOLVED THAT tre hereby gives
(Native village counail)
its irmevocable consent to allow it to e sued by the State of Alaska upon any dains arising out of
its activities under the entitlenrent, and herely waives any inmunity fromsuit by the State of
Alaska for such clains. The
(Native village council)

heretay consents to the execution of am judgenent dbotained pursuant to this waiver of iInunity
against any of its property, whether real or personal, including noney.

This resolution wes adopted at a duly convened neeting of the
on 19 .
(Dete)

(Native village council)

Chief or President

Secretary/Treasurer



M E M O R A N D U M S t a t e o f A I a s k a

Community and Regional Affairs

TO Emil Notti DATE March 18, 1986
Commissioner

pile no O534]/JP/I’I’

THRU: Doug Griffi
Deputy Direc TELEPHONE NO 465-4733
ROM Jim Plasman SUBJECT History of
Local Government\6pecialist IV "State aid to
Municipal and Regional Native village
Assistance Division governments™

We have been requested by Senator Sackett's office to furnish
him with a history of the Aid to Native village governments
section of the state revenue sharing oprogram, What follows is
my best reconstruction of that history.

The Revenue Sharing Program was enacted by Chapter 155, SLA
1980 and became Jlaw in July 1981, It provided at AS 29.89.050,
"Stace aid to Native village governments", the following:
The state shall pay to a Native village government
$25,000. In this subsection, "Native village
government" means
(1) a local governing body organized by authority

of the Act of Congress of June 18, 1934 (25 U.S.C.
sec. 476); or

(2) a traditional wvillage <council or, if there is
no traditional wvillage <council, the paramount <chief or
other governing body of a Native village which meets
the requirements of tho Alaska Native Claims
Settlement Act (43 U.S.C. sec. 1601 - 1628).
House B ill 192, the bill wultimately passed as Chapter 155, SLA
1980, did not include this "State aid to Native village
government" language when it was introduced. This language was
added in the Senate Finance committee substitute (SCS CSHB 1*2
(Fin)) reported to the Senate on May 26, 1980. Although there
was apparently little or no discussion on this issue at the
Senate Fit.ance Committee hearing (see attached minutes), there
was written testimony on the bill regarding the inclusion of
Native village governments apparently eu d to the
committee and retained in committee files (s< .cached "CSHB

192 WRITTEN TESTIMONY™).
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Additionally, of possible peripheral import is SB 565, "An Act
relating to Native village governments" (copy attached) w hich
had been introduced by che Senate State Affairs Committee on
April 17, 1980 and provided that a Nacive village government in
some circumstances may be treated by the state as a second
class city, including, significantly, eligibility for "state
programs?". That Dbill wultimately died in committee.

Upon enactment of Chapter 155, SLA 1980, questions were raised
by the Department of Community and Regional Affairs as to the
administration of this section. Advice of the Attorney General
was sought and che Department of Law responded with various
memoranda on this subject (copies attached). The thrust of
these opinions was that to administer the program in a
constitutional manner the Department should make funding
available co all unincorporated communities, rather than just
those with "Native village governments". The Department
proceeded to administer the program <consistent with this advice
from che Attorney General. Additionally, che Attorney General
advised the Department chac unincorporated communities within
an organized borough or incorporated municipality would not bo

eligible for funding and this advice was also followed by the
Department.

Concern with this provision of <che Revenue Sharing program was

apparently shared by the legislature, as che Title 29 Revision
passed in 1982 by the legislature but vetoed by then-Governor
Hammond included a provision which amended che Native village
government section with language which, consistent with the
practice of the Department, opened the program to a ll
unincorporated communities. (See SB 180 from the 12ch

Legislature, proposed section AS 29.60.140.) This language was
che same as ultimately adopted by che 14th Legislature and

enacted in Chapter 74, SLA 1985, which had aneffective date of

January 1, 1986 . Thac provisionnow provides at AS 29.60.140:
(a) The department shall pay to gach
unincorporated community an entitlement of $25,000
each fiscal year to be wused for a public purpose. The
department with advice from che Department of Law
shall determine whether there is in each
unincorporated community an incorporated nonprofit
entity or a Native village council that will agree to

receive and spend the entitlement.
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If there is more than one qualified entity in an
unincorporated community, the department shall pay the
money under an entitlement to the entity the
department finds most qualified to receive and spend
the money. The department may not opay money under an
entitlement to a Native village council unless the
council waives immunity from suit for claims arising
out of activities of the council related to the
entitlement. A waiver of immunity from suit under
this subsection must be on a form provided by the
Department of Law. | f there is no qgualified
incorporated nonprofit entity or Native village
council in an unincorporated community that is willing
to receive money wunder an entitlement, the entitlement
for that unincorporated community may not be paid.
Neither this subsection nor any action taken under it
enlarges or diminishes the governmental authority or
jurisdiction of a Native village council.

(b) I'n this section "unincorporated community"
means a place in the wunorganized borough that is not

incorporated as a city and in which 25 or more persons
reside as a social unit.

Enclosures
cc: Marty Rutherford, Director, MRAD

Doug Griffin, Deputy Director, MRAD
Dill Rolfzen, Admin. Assistant, MRAD

File code: 1413
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VIIl. RESOLUTION FORTRIBALENTITIES

RESOLUTION NUMBER

A RESOLUT ION ofthe 1

aooeptinga State Matching grant intheamount of S 2for
Jandprovidingforawaivcrof

sovereign inmunirty from leal prosecutionby the State forclaimswhiich may arise fram theutillization -
ofsaidgait.

WHEREAS, the I
wiishes toprovide the above described equiprent/project for ttecommunity ; and

WIIEREAS, teDepartment requiresasacodrtion of tregrant thatt
Ihereby Inmrevocsblyvaives any sovereign immunitywhich may
possess, and consants tosutagpinst itselfor itsofficials inthe court of the StateofAlaska orany other
aourtofcompetent jurisdiction, as toall causes ofaction by the State of Alaska orany other person

arisingoutoforincomectionwith 3
NOW THEREFORE BE ITRESOLVED THAT 4
is hereby authorized to negotiate, execute, and administer any and all documents and contracts required
forgrantingfundstothc landmanaging
funds on behalfofthisentity. 4 salsoauthorized

to execute any subsequent amendments to said contract to provide for adjustments to the project within
the scope of services or tasks, based upon the needs of the project.

BE IT FURTHER RESOLVED THAT: this Alaska Native Village, acting through its

I hereby grants to the State of Alaska its irrevocable consent
to be sued in the name of the Native Village for any unlawful act arising out of any contractual obligation
entered into as aresult of this resolution, and hereby waives immunity from execution ofjudgements
obtained pursuant to the above against any property whether real or personal, including money, provided
that such execution ofjudgement not exceed S .2

PASSED AND APPROVED BY THE |

on ,19
IN WITNESS THERETO:
By. 4
Signature Title
Attest; _ .
Signature Title
1 NamcofCommunity
2 Amount of Grant
| Description of Equiprnenl’PrnjCkt
* Chief AdminitrativcOHiccr (Chief. President |

Clerk or Secretary ol'Otgam.Mtioii
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Article 1. Definition of "Certifying Officer". In this grant agre__ement, attacliments, and amendments, "Certifying
Officer" means the person who signs this grant agreement on beiialfof the Department and includes a successor or

authorized representative.

Article 2. State Saved Harmless. The Grantee c'tall indemnify, hold and save die State, its officers, agents and
employees harmless from liability of any nature or kind, which may arise from the grantee's performance of this
grant agreement in ar(\jy way whatsoever. Such liability may include, but is not limited to, costs and expenses for or
on account of any and all legal actions or claims of any diameter whatsoever resulting from injuries or damages
sustained by any persons or property whidi may arise from the grantee's performance of this grant agreement In

any way whatsoever.

Artcilc 3. Inspections and Retention of Records. The State may inspect in die maimer and at reasonable times it
considers appropriate, all of the Grantee's facilities, records and activities under this grant a?reement_. The Crantee
shall retain financial and odier records relating to die performance of diis ?_ran,t agreement for a period of three

Years from completion ofthe project or until final resolution of any audit indings, claims or litigation related to

he grant,

Article 4. Disputes. Any dispute concerning a gue_stion of fact arising under diis grant agreement which is not
disposed of by mutual a%reement shall be decided without bias by the Certifying Officer. The decision shall be in
writing and mailed or otherwise furnished to the Grantee. The decision of di Cert[fym%_Oﬁlcer s final and
conclusive, unless, within 30 days from die receipt of the Certifying Officer's decision, die Grantee mails or
otherwise furn!shes a written appeal of the Certi mg Officer's decision in accordance with 19 AAC 55.150. lhe
Department will render a decision in accordance with die provisions of 19 AAC 55.150.

Article 5. Equal Employment Opportunity ‘EEO). The Grantee may not discriminate against any employee or
aﬁpllcant_ for employment because of race, religion, color, national Orlﬁlln, age, disability, sex, marital status,
changes in marital status, Pregnancy or parcrdiood  The Grantee shall post in a conspicuous place, available to
employees and applicants for employment, a notice setting out die provisions of diis paragraph

Tlic Grantee shall state in all solicitations and advertisements for employees to work on State funded projects, dun
it is an Equal Opportunity Employer and that all qualified applicants will receive consideration for employment
without regard to race, religion, color, national origin, age, disability, sex, marital status, changes th marital status,

pregnancy or parenthood

'Die Grantee shall include die ﬁrovision_s of this EEOQ article in every contract relating to diis grant agreement and
shall require the inclusion of these provisions in every agreement entered into by any of its contractors, so dial those
provisions will be binding upon each contractor and subcontractor

Article 6. Termination Ine Certifying Officer, by written notice, may  terminate this grant agreement, th whole
or mpart, when it is in the best interest of die State  he State is liable only for payment in accordance with the
provisions of tins grant agreement for services rendered before the effective date of termination

Article 7. No Assignment or Delegation The Grantee may not assign or delegate this grant a[greement_or_any
part of it. or nnv right to anv of (he money to be paid under it except with die written consent of die Certifying

Officer
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Article 8. No Additional Work or Material. No claim will be allowed for services, not specifically provided for in
this grant agreement, which arc performed or furnished by the Grantee.

Article 9. Independent Grantee. The Grantee and any agents or employees of the Grantee act in an independent
capacity and arc not officers or employees or agent; )t the State in the performance of this grant agreement.

Article 10. Payment of Taxes. Asa condition of this grant agreement, die Grantee shall pay all Federal, Stale
and Local taxes incurred by the Grantee and shall require their payment by any contractor or other persons in die
performance of diis grant agreement.

Article 11. Workers' Compensation Insurance. The Grantee shall provide and maintain workers' compensation
insurance as required by AS 23.30 for all emp,lore_es engaged in work under diis grant agreement. The Grantee
shall require any contractor to provide and maintain workers' compensation insurance for its employees as required

by AS 23.30.
Article 12. Insurance. The Grantee is responsible for obtaining any necessary liability insurance

Article 13. Current Prevailing Rates ofWage and Employment Preference. Certain grant projects arc constrained
by die provisions of AS 36. PUBLIC CONTRACTS. To the extent that such provisions apply to the project which
IS the subject of this grant agreement, die Grantee sliall comply widii die law.

Article 14. Budget Flexibility. Notwidistanding the provisions in Article 18, Attachment A, "Changes," die
Grantee may revise die project budget in Attachment B widiout a formal amendment to this agreement. Such
revisions arc limited to a maximum of 10% of die total amount of diis agreement or $10,000, whichever is less over
the entire term of this agreem_ent, Such budget revisions shall be limited to cliangcs to cxistmg budget line items
The creation of new budget 'inc items may anly be done through a formal amendment to die grant agreement,
Budget revisions may not be used to increase any budget item for project administraUon expenses without prior

written approval by the Cert fying Officer.

Cliangcs to the budget beyond die limits authorized by tins provision may only be made by a forma! amendment to
this agreement

Article 15. Governing Law, This grant agreement is governed by die laws of die State of Alaska. The Grantee

shall perform all aspects of this project in compliance widi all appropriate laws and regulations. It is the responsi-
bility of the Grantee to ensure that all permits required for die construction and operation of diis project b> the

Federal, State and/or laxal governments have been obtained

Article 16. Officials Not to BeneSt. No member of or delgatc to Congress or die Legislature, or officials or
employees of die State or Federal government may share any part of this grant agreement or benefit to arise from it
This docs not preclude officials or employees from sharing in die common benefits of the grant project

Article 17. Covenant Against Contingent Fees  The Grantee warrants dut no poison or agency has been em-
ployed or retained to solicit or secure tins grant agreement upon an agreement or understanding for commission,
percentage contingent fee. or broke age except em?loyees or agencies maintained by the Grantee tor the purpc o
0f securing busingss eor the breach o violation O iknWarranty the State ma¥_ terminate tins agreement without
lialulitv or in its d'scrvtmn. ceduct fioni meeiani agreement pine or consideration die lull .imoinit oi e tounui-.

mum. PRICENtAJE brolei.igeui cuiilrmviil [e.
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Article 1S. Changes. Any cliangcs which liave ncen a%reed to by both parties will be  ached and made a part of
this grant agreement by use of an Amendment. Any such Amendment must be dated aj must be signed by both
parties Ireforc the cliangc is considered official and approved.

Article 19. Public Purposes. Tlic Grantee agrees that the project to which tliis grant agreement relates shall be
dedicated to public purposes for its useful life. Ihe benefits of the project shall be made available without regard to
race, religion, color, national origin, age, disability, sex, marital status, changes in marital status, pregnancy or

parenthood.

| the Grantee is a non-municipal entity and if monies appropriated under this grant constitute die sole or principal
funding source for the acquisition of equipment or facilities, the Grantee agrees that in the event a municipal
corporation is formed which possesses the power and jurisdiction to provide for such equipment or facilities, the
Grantee shall offer, without compensation, to transfer ownership of such equipment or facilities to the municipal

corporation.

| the Grantee is a non-profit coiporation tint dissolves, the assets and liabilities from this grant project arc to be
distributed .according to statutory law, AS 10.20.2P0-10.20.452.

Article 20. Site Control. If the grant project involves occupancy and use of real property, the Grantee shall
acquire the legal right to occupy and use such real property for the purposes of the grant, and further that there is

legal access to such property.

Article 21. Operation and Maintenance. Throughout die useful life oOhc project, die Grantee shall be respon-
s e for the operation and maintenance of any facility, equipment, or other items acquired under this grant

Article 22. Assurance The Grantee shall spend monies appropriated under this grant only h r the purposes
specified in the grant agreement

Article 23. Remission. [he Grantee shall return all unexpended grant monies to the Slate within 90 days of the
project completion

Article 2d. Reporting Requirements. Ihe Grantee shall submit progress reports to the Department according to
the schedule established in Attachment B of this grant agreement  The Department sliall provide forms and instruc-
tions necessary for the preparation of such reports

Article 25. Ri?ht tn Withhold Funds ‘e Department may widuiold payments under this grant agreement for
any violation of the provisions of the grant agreement or of 19 AAC 55 10-55 160

Article 26. Sovereign Immunity If the Grantee is an entity which possesses sovereign mununity. it is a require*
nicnt of this grant agreement that the Gr.uitce irrevocably waive its sovereign immunity with respect to State
enforcement of this grant agreement ‘lhe waiver of sovereign immunity, effected by a resolution of the entity's
governing body, is hereby incorporated into this grant agreement

Article 27. Aunt Requirements  Ihe Grantee shall comply with the audit requirements established bv n; AA*
» 01 st forth in Appendix A and B of tins grant agreement
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Article 28. Local Share of Project. The Grantee shall contribute a local share to tins grant pr(gect as specified in
Attachment B of this grant _aPreement and in accordance with 19 AAC 55.60. Tire valuation and verification of this
local share of the project will be made in accordance with 19 AAC 55.110.

Article 29. Americans with Disabilities Act. The Americans with Disabilities Act (ADA) prohibits discrimina-
tion against persons with disabilities. Title | of the ADA prohibits discrimination against persons with disabilities
inemployment and provides that a reasonable accommodation be provided for applicants and employees. Title 11 of
the Act prohibits public agencies from discriminating agal_nst individuals with d labilities in the provision of
services, programs or activities. Reasonable accommodations must be made to ensure or allow access to all
services, programs or activities. This section of the Act includes physical access to public facilities and icquires
that public entities must, if necessary, make modifications to their facilities to remove physical barriers to ensure
access hy persons with disabilities. All new construction must assure acccssability for persons with disabilities.
Programs and services provided by public entities must also be accessablc to persons with disabilities. A public
enﬂ?y‘s subgrantoes or contractors must also comply with the ADA provisions. Grantees arc responsible for

assuring their compliance with the ADA.
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Appendix
Resolution for Tribal Entities
B

Who must submit this appendix with their application?

Every Tribal applicantfor RDA funds, regardless ofproject or category.

What is the purpose of this appendix?

Every Tribal applicant for RDA grant funds must submit a resolution, motion,
or similar action granting authority to participate in the program which
includes a Waiver of Sovereign Immunity from legal prosecution by the State
for claims which may arise from the utilization of said grant. Tire resolution
also establishes signatory authority to an appropriate official to conduct
normal and usual business regarding the project.

On the rollowing pages isasample formal for this resolution. You may change
the format only to the extent that it does not eliminate the key components,
including the amount of the grant funds requested, the project description.
Waiver of Sovereign Immunity, and the signatory authority.

Appendix Packet Appendix It « Resolution



Resolution for Tribal Entities

RESOLUTION NUMBER

A RESOLUTION of the authorizing
participation in the Rural Development Assistance (RDA) program ana providing for waiver of sovereign
immunity from legal prosecution by the State forclaims which may arise from the utilization of said grant

WHEREAS, the wishes to provide
a for use in the community, and

WHEREAS, this tribal council is an applicant for a grant in the amount of S
from the Alaska Department of Community and Regional Affairs (hereinafter 'Department’), under the
RDA program authorized by AS 44 47 as amended, and WHEREAS, the Department requires as a
condition of the grant that an Alaskan Native Village Tribal or IRA governing body waive sovereign
immunity from legal prosecution for claims by the State which may arise from its activities under the
grant.

NOW THEREFORE BE IT RESOLVED THAT the
is authorized to negotiate and execute any and all documents required for granting and managing funds
on behalf oMhis entity. The is also authonzed to
execute any subsequent amendments to said grant agreement to provide for adjusvments to the project
within the scope of services or tasks, based upon the needs of the project

BE IT FURTHER RESOLVED THAT this Alaska Native Village, acting through its
hereby grants to the State of Alaska its irrevocable consent to
be sued in the name of the Native Village for any unlawful act arising out of any contractual obligation
entered into as a result of this resolution, and hereby waives immunity from execution of judgments
obtained pursuant to the above against any property whether real or personal including money,
provided that such execution of judgment not exceed S

PASSED AND APPROVED BY THE on
, 1S9

IN WITNESS THERETO:

BY
Signature and Title

ATTEST

Signature and Title

Appendix I'.ickrl Alilxndu Il Kreolutinn



Article 1.

Article 2.

Articlo 3.

Article 4.

Standard Provisions

Definition

“Department" refers to the Department of Community and Regional Affairs within the
State of Alaska.

Indemnification

It is understood and agreed Ihat this Grant Agreement is solely for the benefit of the parties
to the Grant Agreement and ?wes no right to any other party. No joint venture or
partnership is formed as a result of this Grant Agreement.

The Grantee, its successors and assigns, will protect, save, and hold harmless the
Department and the State of Alaska and their authorized agents and employees, from all
claims, actions, costs, damages, or expenses ot'anv nature whatsoever by reason o f the acts
or omissions of the Grantee, its subcontractors, xssigns. agents, contractors, licensees,
invitees, emplo?;ees, or any person whomever arising out ofor in connection with any acts
or Cvtivitiesauthorized by this Grant Agreement. The Grantee further agrees to defend the
Department and the Stanc of Alaska and their authorized agents and employees in any
litigation, including payment of any costs or attorney's fees for any claims or action
commenced thereon arising out of or ir. connection with acts or activities authorized by
this grant a%reement This obli%ation shall not include such claims, costs, damages, or
expenses which may be caused by the sole negligence of the Department or the State of
Alaska or their authorized agents or employees: Provided, that if the claims or damages
arc caused by or result from the concurrent ne%ligence 0f(a) the Department and the State
of Alaska and their agents or employees, and (b) the Grantee, its agents or cmplo> ecs, this
indemnity provision shall be valid and enforceable only to the extent of the negligence of
the Grantee, or Grantee's ag.nts or employees.

Legal Authority

The Grantee certifies that it possesses legal authority to accept grant funds under the State
of Alaska and to execute the project described in this Grant Agreement by signing the
Grant Agreement document  The Grantee's relation to the Department and the State ol
Alaska shall be at all times as an independent Grantee.

W aivers

No conditions or provisions of this Grant Agreement can be waived unless approved by
the Department in writing I he Department’s failure to insist upon strict performance ol
any provisionofthe (Jrant Agreement, or »oevercise any right based upon a breach thereof.
oy the acceptance ol jny pertotnunce during such a breach, shall not constitute a waiver
ot am right undct this Grant Agreement

>



