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S t a t e  J L e y o d a t w i e

Committee Membership
legislative Council

Committee Vlce-Chnir 
Labor & Commerco

CjsmminotLfihaii
C o m m u n i t y  &  Regional Affairs

Session Address:
State Capitol, R o o m  4 2 7  

J u n o a u . A K  99801-1102 

(907) 465-2828: fax 465-4 7 7 9

145 Main St. Loop; Suite 2 2 6  

Konal, A K  99611 

(907) 203-2690: lax 283- 9 2 6 7

PJstfict Address:

M E M O R A N D U M

M a r c h  1 1 , 1 9 9 7

T O :  T a m  C o o k ,  D i r e c t o r

F R O M :  S e n a t o r  f o h n  T o r g f r s c y i y r y ^

R E :  N a t i v e  S o v e r e i g n t y  a n d  S t a t e  A p p r o p r i a t i o n s

I s  t h e  S t a t e  o f  A la s k a  in  a n y  w a y  r e c o g n i z i n g  th e  s o v e r e i g n t y  o f  v i l l a g e  
t r i b a l  c o u n c i l s  b y  a p p r o p r i a t i n g  o r  a l l o c a t i n g  m o n e y  t o  t h e m ?  T h i s  
q u e s t i o n  s p e c i f i c a l l y  p e r t a i n s  t o  t h e  u n i n c o r p o r a t e d  c o m m u n i t y  c a p i t a l  
p r o j e c t  m a t c h i n g  g r a n t  p r o g r a m ,  a n d  t h e  r e v e n u e  s h a r i n g  f o r  
u n i n c o r p o r a t e d  c o m m r  i d e s  p r o g r a m .

T h e  S t a t e  o f  A la s k a  c u r r e n t l y  h a s  p r o g r a m s  f o r  m u n i c i p a l i t i e s  i d  
u n i n c o r p o r a t e d  c o m m u n i t i e s .  I t  a l l o w s  n a t i v e  c o r p o r a t i o n s  a n d  v i l l a g e  
c o u n c i l s  t o  p a r t i c i p a t e  i f  t h e y  s ig n  a  w a i v e r  o f  im m u n i t y .  I t  s e e m s  t h a t  t h is  
w a i v e r  s a y s ,  t h e o r e t i c a l l y  t h a t  t h e y  a r e  t h e  s a m e  a s  a  n o n p r o f i t  
c o r p o r a t i o n  o r  a  m u n i c i p a l i t y .  C o u l d  t h e  c a s e  b e  m a d e  t h a t ,  b e c a u s e  o t  
t h i s ,  t h e  s t a t e  is  in  f a c t  r e c o g n i z i n g  t h e m  a s  a  s e p a r a t e  g o v e r n m e n t a l  
e n t i t y .

I f  s o ,  c o u ld  a  f u t u r e  a r g u m e n t  b e  m a d e  t h a t  s in c e  t h e y  a r e  r e c o g n i z e d  a s  a  
g o v e r n m e n t  e n t i t y  f o r  t h i s  p r o g r a m ,  t h e y  s h o u ld  b e  r e c o g n i z e d  a s  a 
g o v e r n m e n t  e n t i t y  f o r  s o m e t h i n g  e ls e .

I n  o t h e r  w o r d s ,  w h e n  t h e  s t a t e  a p p r o p r i a t e s  o r  a l l o c a t e s  f u n d s  t o  v i l l a g e  
c o u n c i l s ,  is  i t  in  e f f e c t  r e c o g n i z i n g  t h e m  a s  g o v e r n m e n t  e n t i t i e s ?  A ls o ,  b y  
r e q u i r i n g  th e  v i l l a g e  c o u n c i l s  t o  s i g n  w a i v e r s  o f  im m u n i t y ,  i s  t h e  s t a t e  
a c c e p t in g  t h e  s o v e r e i g n t y  o f  t h e s e  c o u n c i l s .
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QUEST IONS TO  BE  A DD RESSED  B Y  A T TO RN EY  G EN ERA L  A N D  LEG. 
LEG A L  RE G A R D IN G  T R IB A L  SO V E R E IG N T Y  

M A R C H  12, 1996

C om m un ity  G rants and o the r State A pp rop r ia t io n s  to T ribes

1.) O ne  e lement used in de te rm in ing  whethe r ’ Ind ian  Coun try ' ex ists  
is the estab lished p ractice o f  g ove rnm en t agenc ies toward  the area in 
question. S ee  A laska  v. Native V i l la g e  o f  V e n c i ic . 8 5 6  F .2d  1 384 ,
1391 (9 th  C ir . 1 9 8 8 ) .  T h e re fo re , c ou ld  le g is la t iv e  app rop r ia t ion s  o f  
any k ind  that benefit o n ly  triba l m em bers  be used as add it iona l 
ev idence support ing  the ex is tence o f  dependent Ind ian  com m un it ie s , 
and concom m itan t ly  Ind ian  C oun t ry ?  In  o th e r w o rd s , cou ld  eve ry  
d o l la r  granted as a matte r o f  A la ska  pub lic  p o l ic y  be a rguab ly  used 
to de fin e  an "estab lished practice" o f  A la ska  toward  triba l g roups  
who w i l l  advocate a f ind ing  o f  Ind ian C oun t ry ?

2 . )  Sove re ign  tribes as they now  cxi~t in A la ska  arc not pub lic 
entities. Ra the r , they arc p a r t ia l ly  s e l f -g o v e rn in g  units whose 
membersh ip  is s tr ic t ly  restricted by race. W ith  this in m ind , docs 
the A la sk a  Const itu t ion  perm it the app rop r ia t ion  o f  any pub lic  funds 
to non -pub lic  entit ies? W ou ld  any fu rthe r state app rop r ia t ion s  fo r  
the benefit o f  tribes v io la te  ou r state con s t itu t ion?



M e m oSenator Drue Pearce, President Representative Gail Phillips, Speaker of the House Representative A1 Vczcy, Majority Leader Senator Rick Halford, Majority LeaderDouglas L. Blankenship®^Ron Somerville/Ted PopelyRecommendations in FoDow up to February 21,1996 Tribal Status Legislative Hearing February 29,1996
T H IS  M E M O  IS  A C O N F ID E N T IA L  A m  P R m L E G E D  

A T T O R N E Y -C L IE N T  C Q M M Ig f lC A T T Q MDespite the quesdons left unasked after the abbreviated hearing, the February 21, 1996, legislative hearing on the KnowP s' Administration decision not to oppose the federal 
government's recognition of226 Indian tribes reinforced the view that the decision was premature, the implications of the decision arc unknown, and the decision was made to benefit the special interests suppoidng the Governor without regard to the public interest.Specifically, the discussion revealed that the legal questions about the extent of sovereign immunity and tribal powers wi hout Indian tribes remain unanswered, even by top legal experts in the field. In addition, after the hearing, a host of problems inherent in the recognition of 226 new tribes were acknowledged, including jurisdiction and I.C .W A  - related issues. Opinion differed markedly among the panelins with regard to whether Indian country currently exists in Alaska and whether and bow we may progress toward an ultimate finding of Indian country in Alaska. Next, it became clear after the bearing that Alaska Indian tribes will not be bound by the United Stales Constitution, thus leaving the Alaska government with the arduous task of interpreting what laws shall govern this new class of citizens.The difficulties and uncertainties associated with membership in multiple tribes became abundantly clear after the February 21 hearing. Furthermore, the baseline question of whether this move to recognize tribes will benefit or harm Alaska Natives went unanswered, even by represent tfivcs of various Native groups. Finally, the nearing accomplished the important goal of establishing the need for Congress to clarify the issues and for the Alaska Legislature to act in an effort to ensure that Indian country is not acknowledged. Before this situation gets worse or is swept into complacency, the hearings have underscored the need for an immediate real review of the implications with protection of state interests is the guiding light.

T o :

F rom :

S u b je c t :

Da le :

The ;urp»osc of this memo is to obtain authority to prepare a memo containing a



variety of options the legislature can take to protect state interests. Within 30 clay3 after we receive the authorization to proceed we will provide the legislature specific, well reasoned actions it can take.
L e g is la t iv e  Leade rsh ip
Page 2
F eb ru a ry 2 9 ,1 9 9 6

Time is of the essence became of the Knowles' Administration unilateral action, without notice, conceding fundamental interests of the state in ongoing litigation. We recommend that you authorize the preparation of a report and action plans with alternatives to be delivered to you within 30 days of the authorization to proceed to cover the following:1. Implications of Appropriations to Tribal Entities. One element in determining the existence of Indian country is a review of the established practice of government agencies toward the area. A la sk a  v. N a tive V illa g e  o fV e n e tie  856 F2d 13£4,1391 (9th Cir.1988). Legislative appropriations to tribal entities that benefit solely the tribal members could be cited as additional evidence of sovereignty and dependent Indian communities. This issue should be throughly reviewed so that the legislature is aware of the implications of its actions and alternatives. For example, the legislature could place conditions on appropriations which requires the recipient to rrake the appropriated resources available to all citizens. Even here, dependent Indian community questions could be implicated.2. Statutory Review. Since the state and the public must now deal with 226 sovereign entities across the stare the legislature should start the process of reviewing the existing statutes to determine where changes may be necessary. The impact of sovereign immunity should be immediately reviewed. Prudence may dictate that the legislature adopt a statute stating the all agreements with any entity purporting to be a tribe shall contain an appropriate waiver of sovereign immunity. Research on the scope of immunity and a review of similar statutes in other jurisdictions would be helpful for your considerations.The legislature should consider enacting into law a requirement that the Attorney General notify the legislature 90 dap prior to his taking any voluntary action in litigation which will result in the reduction of state jurisdiction. Conceivably, prior legislative approval is appropriately required when long term state interests are threatened. Research on the specific wording of the statute and the authority of the legislature to require the executive branch to make ihe notification, should be completed promptly.



3 . Tribal Courts. The thorniest problem in Indian law is the jurisdiction o f  tribal 
courts, federal courts and state courts. A s is staled in the American Indian Law  Desk book :

Courts adjudicating civil mailers connected with Indian country 
must m*lre the threshold decision o f  whether subject matter 
jurisdiction exists, or, in the case o f  federal courts, whether it 
should be exercised i f  present Among the issues now unresolved 
are the standards o f  review applicable in federal court proceedings . 
under 28  U .S .C . section 1331 (1 9 8 8 ) following exhaustion o f  tribal 
court remedies where the latter court's jurisdiction is challenged; 
the extent o f  a  federal court's obligation to defer to either existing 
or possible tribal court proceedings w hm  diversity jurisdiction is 
asserted over a dispute under 28  U .S .C . section 1332 (1 9 8 8 ) ; and 
whether a tribe's or state’s adjudicatory jurisdiction over a 
nonconscnting defendant is measured by its power to regulate the 
controversy underlying the particular litigation. Nettlesome 
problems also exist concerning whether tribal court judgments ore 
entitled to foil faith and credit or merely comity when brought 
before stale courts for enforcement and whether tribal courts have 
an obligation mandated by federal law to extend foil faith and 
credit to federal and state court judgments. Perhaps m ore than  
any o the r aspect o f  Indian taw, d v iL ad ju d ica to ry  iasaes 
present im portant questions that remain to be answered.

An overview  o f  the tribal court jurisdiction in Alaska would be helpful to the legislature and the 
jud icia ry  as they grapple with the problem o f  incorporating the tribal court system into the 
present system . Questions o f  comity and foil faith and credit w ill also be reviewed.

4 . Legislative Legal Actions. The Knowles administration discarded a  strong 
argument when the governor directed the Department o f  Law  not to argue the federal 
government exceeded its authority by recognizing 22 6  tribes without the factual inquiry required 
by federal regulation. It is prudent for the legislature to be advised confidentially os to all the • 
alternatives for the reassertion o f  this argument in a cou rt This opinion would address:

a . Whether the Governor can adopt a state policy that is contrary to the law  
as interpreted by the state supreme court where the law in question is federal Law os interpreted 
by the federal district court?

L e g is la t iv e  Leadersh ip
Page 3
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The issue derives from the Governor's decision not to contest the federal 
government's decision to recognize 2 2 6  tribes in A laska. In Native Village o f Stevens v. Alaska 
Planning & Management 7 5 7  P .2d  3 2 ,3 4  (A laska 19 88 ) the A laska Supreme Court held that

Stevens V illage, like most native groups in A laska, is not 
self-governing o r  in any meaningful sense o f  the word 
sovereign. This conclusion is supported by the decisions o f  
this court. Atkinson v. Haldane, 5 6 9  P .2d 151 (A laska
1977 ) and Metlakatla Indian Community, Annette Island 
Reservation v. Egan 36 2  P-2d 901 (A laska 1961). Further, 
the history o f  the relationship between the federal 
government and A laska Natives up to the passage o f  the 
Indian Reorganization A ct, 4 9  StaL 1250 (1 9 3 6 ) indicates 
that Congress intended that m ost A laska Natives groups not 
be treated as sovereigns. Finally, neither the Indian 
Reorganization A ct, nor subsequent Congressional acts 
have signaled a  change from non-sovereign to sovereign 
status.

A s a  result, the executive branch o f  government has adopted a position as official state po licy  
exactly opposite that o f  the branch o f  government constitutionally charged with interpreting the 
Law. The governor's position is that the recent Congressional T lingit and Haida Status 
Clarification  A ct and the attendant circumstances described in Judge Holland’s D ecem ber 23 . 
1994 O rder on Tribal status in the Venetie case arc the 'signals' alluded to in the last sentence o f  
the above Stevens Village quote. The legislature cou ld  take die governor to task for adopting a  
state po licy  that is contrary to the law as interpreted by the A laska Supreme C ou r t Legal 
research needs to be performed to determine i f  the governor's action is unconstitutional and, i f  
so , what remedies ore available. Second, even i f  the governor's actions ore constitutional and his 
actions are ju s t matters o f  po licy  o r politics, the legislature should be advised what actions the 
legislature cou ld take to uphold the Law os interpreted by the A laska S uprem e C o u r t

b. Legislative Standing. Does the legislature, the presiding officers o f  the 
legislature o r others hove standing to challenge the validity o f  a federal regulation where the 
governor has directed that the state not appeal a federal district court ruling holding the 
regulation was valid?

L e g is la t iv e  Leadersh ip
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Research needs to be performed on this issue but my sense is that the presiding 
officers have some standing because many statutes passed by the legislature will be affected by 
tbe immunity and jurisdiction o f  the tribes. O ther individuals and organizations could be added 
to  ensure standing. An alternative approach may be to find an appropriate ‘ test case' as, for 
exam ple , on adoption dispute or some other controversy where a majority o f  the public opinion 
w ould support the legislature getting involved assuming the legislature could legally fund a test 
case. T h e  legislature oould then participate and fond the litigation to determine i f  the federal 
government must fo llow  its own rules.

The substantive argument that would be made in the case would be strong. The 
legislature cou ld  use the arguments already made by the Department o f  Law  but dropped by the 
G overnor. T he argument made by tbe state in the Chickaloon case that the 1993 list was invalid 
was so lid . Tbe state dropped the issue in that suit too. In the Chickaloon case the suite argued 
that the Interior Secretary was required to fo llow  his department's regulations. The argument in 
the C h icka loon  case develops the history o f  the regulation which supports the common sense 
principal that the government must fo llow  its own regulations. The suit would also question 
Judge Holland 's conclusion that Congressional acquiescence to Interior's actions validated tribal 
acknow ledgment even though the regulations were not followed. The fundamental principal that 
would be upheld is that the government must follow  its own regulations. W c  are confident a 
suitable p laintiff could be found.

Legislative Funding o f  Test Cases. I f  the legislature docs not alone have 
standing to be a party in a suit o r i f  the legislature determines it is not politically • 
advisable to commence a suit, tbe legislature can appropriate money to itself to 
pay tbe legal expenses o f  a party* in a 'test case* where issues important to the 
legislature ore litigated (e.g . does the federal govemmen have to fo llow  its own 
regulations when determining tribal status?). The answer to this issue is critical i f  
the legislature d 's ires to take action on the issues the administnrtio'' has dropped. 
There is little doubt that the legislature may participate as amicus o r fund its own 
litigation where the executive and legislative branches are directly at odds, as for 
example in a “veto case .'

5 . O versigh t o f  S tate L itiga tion . W e  suggest someone be immediately 
design a ted  to m on ito r existing state litigation where fundam ental Indian  law and  A laska  
sovere ign ty  p rin cipa ls are  a t issue and report b ack  to the legislature. (F o r  exam ple , the 
In d ian  coun try  litigation where A laska b  going to need aJD o f  the assistance it can  m uster 
a c c o rd in g  to o u r  sources .) This would require identifying the specific litigation, identifying the 
issues at stake in each case, obtaining the Administration's position and plans through 
com m unications with the Attorney* General and Assistant Attorneys General.

L e g is la t iv e  Leadersh ip
Page 5
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In addition, the Administration is already looking for a  suitable case to convince tbe 
A laska Supreme Court to ch an ce  the position it announced in the Alaska v. Native Village o f 
Stevens case. The monitoring could be done through a combination discussions with Department 
o f  Law  personnel, review o f  pleadings and inquiry letters from the legislative leadersh ip w hich  
cou ld  be drafted for your signature, in  addition to the Indian law issues the Adm inistration's 
position on  navigability claims, fishing rights, and fcdcrrl vs. state conflicts cou ld be monitored 
in a  <rimilnr fashion In this regard, there are several rece.it examples o f  tbe A laska’s failure to  
work w ith sister states on fundamental matters o f  jo in t interest.

6 . Furthering Hearings Investigating the Decision. The legislature cou ld  decide to 
hold  a  scries o f  hearings questioning various administration officials about tbe decision . T he  
series o f  hearings is justified because the decision to give away a  portion o f  the stale’s 
ju risd iction  is important and could be monumental. I f  this decision was being made through a 
legislative process it would be open to public scrutiny with every facet being fully investigated. 
Bu t since the decision was made in litigation (behind closed doors without notice to the 
legislature) the decision did not go through any public process. Tbe legislature should bo ld more 
care foil y planned and conducted hearings on the bill. W e would like to give our views on the 
structure and organization on a scries o f  hearings on this issueConclusion

D oug  Blankenship proposes to deliver a report and recommend specific plans o f  action  
and alternatives to the legislative majority leadership covering the above items within 3 0  days o f  
the authorization to proceed Contractors with expertise in the particular area will be retained to 
provide the necessary assistance and expertise. Doug's contract with the legislature needs to  be 
increased by S35 ,000 to cover the estimated expenses to be incurred. After the report has been 
reviewed, the legislature can choose the alternatives to implement.



Ken Ekenbcrry
A T T O R N E Y  G E N E R A L  O F  W A S H IN G T O N

7lb FLOOR. HTQHWAYS-LXGBNSES BUILDING • TO BOX 40100 • OLYMPIA, WASHINGTON WOC-QWO

January 5,1993

T O  W H O M  I T  M A Y  CO N C ERN :

This is to introduce and heartily recommend Jim Johnson, one o f the finest attorneys I  hare 
* fatown (and I  hare known many). It reflects my confidence La Jim and Ids abCtftei that he has beta 

Chief o f the Special Litigation Dintion fo r the last ten yean. He has triad andhr WXgated on appeal 
many major cases o f high profile and importance to the State’s peopled As ids resume reflects, kb 
experience o f nearly one handled appellate cases — ap to and ’moiling the United States Supreme 
Court -  is nnequnlM anywhere in tfds state. The trial record is equally dlsdngmxkcd.

During this part o f hit career Jim has litigated with many top quality opponents, including a ll 
o f the 'major’  firm  in tfds state, as well as major New York and Washington, D.C. firms. With hts 
leadership and expertise, Washington has won mast o f the Utiyatioa he has handled — and he has 
settled many other major cases on rery faiorable bases.

His reputation among professionals is indicated by the fact that hts assistance has been 
requeued on Lasted States and Washington Supreme court cases by prosecutors' offices in this state. 
Attorneys General o f other states, and the United States Solicitor General.

Jim ’s reported cases read lie  a list o f major date Utlgatlon over the last decade. From the 
litigation over Washington’s Ninth Congressional Seat, Co the ’Boldt“ fish cases, to important 
commercial Udguion fo r die state, he has acquired extjrstrc and diverse experience. Some major 
cases are not reported. In  reeert years the Deferred Compensation Board’s ndUlon dollar case against
favorable settlement.

One o f Jim’s especially valuable talents it litigating economically -  letsruei o f necessity from 
ftTfrmirtf  against fa r better funded opponents. Jim has both the obdtty to manage UOgottre resources, 
and advanced technological skills (computer research and discovery) .

As you would expect, Jim has become a id  cable resource fo r this office o f over400 attorneys 
because he is wiling to advise and assist on problems fo r other attorneys. He has even found time to 
teach nssmcraus U lJi courser to Improve professional levels in this office and publish on a variety of 
topics.

TO these ex. isive sU It, he adds aUhuuasmfor his work. I  hare no doubt o f my conclusion 
that Jhu Johnson wedd be a great asset to your oigatduttion.

ESN EIKENBRRRY 
Attorney General
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James M . Johnson

i
Office: Capitol Court, Suit* 225 Hone; 3042 Oidport Laoe

1110 S. Capitol Way Ctymp^ W A 9S50Z
Otjapfc. Washington 9*502 (360) *66-2370
(360) 337-310*

1393 -  rv— it- la privaea practice, 1 oorataoe to tha mpmttm b  major litigation I developed as 
Q tiafof Spadd Litigation far the State of WartvbgtoeL ?■ w>«i»*ng»w«
(bOamous ovary fishing east, th* cnbo s*  atTeeytfat  to cotoad Anbr dzbu to dirflftfa sad pobilc sad 
prtvsr* Unix. My diets ge private ,mdownwst parries only dtor 1 won a Nbsfa Qrcch yp to  of 1  
order denying them kgervnatiofi. U  tfaa WiBhiagroc Saprmx) Cocut la Writer y Waafriartt*? [ 
soooassfully defended Washington's tn-llatadoo lafctuh^ 601 (fix the ta*pnj«ti, iponaon o f A t 
lakferive). i«» Ming i R»nd n/ rh^n—«  v IflaM M I
W tt the Sons of Minnesota to defend that ladfca treaty can. In Catitxala, I ftpceeaot spores sad 
commercial fishing mtrreux and coastal to— amities !■ P»-r»r»y> v RrfMt fcAo l « w i
ivgnttiWi. 1 also anchored sn amicus brief tor Wyoming aod lloanm ousstti  fa (be Unhod S tea  
Supreme Court in Harm y . Uoh. No. 97-62*1, sod pwticaptfed in a NAAO moot coart (as a ’Juitk*- ) 
in pnpering the Utah Aztoroey General tor arpwnL Oo Febrnaty 23,199<, tha Coert ruled for os 7-2.

1953-1973: Until April of 1993, I to) (he Chief of tbe Special Ljtigatioo Division, !a the Wartdngkm 
State Attorxjey General’s Office, ropraendng over tweary-five dieot agnorirs, and llfifln g  'tpndaT 
canes for the State. I enjoyed bang itm team leader far much of the State's faaportaes llrtgartnn at (be 
•am and federal trial aod appeal levels, fadwfiajt tbe Uniud Stans Ssprnm Court. I was d*> national 
sffens liaison to tbe National Aasodadoo of Attorney* General (NAAO) and tbs Ccwdbcaocn of Wastaca 
Attorney* General (CWAG). 1 know paraoQy and bsv* workwJ wkk aaariy every tau t' Aqpraay 
General, and top Staff. I was contributm* editor far th* CWAG on Aarrieta W fiw  r j «  nedrhrmk 
(March 1993, University of Colorado Prau).

Recent major cases included the 'Ninth Coogreznoaad District* Htigadoo cases to racdu Washington's 
90) U.S. Hoosc scat (tbe last awarded after tbe cmsm). This iaduded font federal district coast cases, 
and two United States Supreme Court cases. I also ashen ed a brief amices far oeunty-cwo sacra fa tbe 
successful effort to ophnld snasx* ekctioo protaction satutxs. Iasi term in Hpnoa v Prrw»i«» Unded 
States Supreme Coon No. 90-1056.

I have handled nearly ewe handled appefUse cases w the federal courts of aopc< Washington Supremo 
Court aod Unn&d States Scprttne Court. Sosai of these ca—■ ■ *  lfaaed on (ha — chad AppendN A.

Other Experience:
1970-71 CnnnaH to Waxhmgioa Stxc Lagishdre Joint Coomuace oa innnw# and 

Transportation.
1971-73 United Susca Army lirottBant (Chief of Adminiterative Services far Ninth In fa n try  

OM sod ),
1973-19*3 Chief Attorney for tfsfcera/Gzme Division of Wahingson State.

Zotamasts: I etycy nmoing (iocfedtag macteboar). niiag. fbtotag. buoanj. and opera.

gdncnSon and Bar A ifcwisiiomr Hanord Uevaoay. H.A. 1967 (hmuxtaca); Utuv«xsjty of 
Washi-zgmn, J J). 1970

Admamd to WasJuagtun Bar 1970; also adadmd to pordca la tha Wadunpoa Scam Suprraw Court; 
tbdcral dktrkx ooorts of Washtafpoa acd Cdlfarmu, g g f i  Chetot, Ntath Oreak aad Dbcrfcx of 
Cntaaddi Creak Federal Coorra of Appeals; United Sbaca Sapreaas Court. 1 have *<ao prsctked oa a 
pro bac vies basis in federal coarts fa s*m  othsr sen.

I



Attachment A
L IT IG A T IO N  E X P B H IE N C X /L S G A L  A C C O T A P U B H M K N T S

J A M E S  M .  JO H N S O N
L TRIAL. AND APPELLATE EXPERIENCE

My experience iadndre hundreds of Plata « bob &* federal anil stats ryaemm sad nearly one 
hondmj appellate cam up to. sed iaciwftng, the Uuitsd States Supreme Coot Most of tbe sppdLue 
wort: ftrroivtd cases I personally triad.

la federal coon skm*, I have tried over two kuatrad cans. Most cam have btes dvil trials, 
bat ray triad experience has atoo Included crtmdul trials In Washington State Superior Courts tevofvtag 
eovircranxDbd sol burring and Osbing cases.

This extmrive lirigariOB and spped practice las exaodad 10 each of tbe costs erf wbkk I sat a 
bar member. I have ippcarnl pen hac vice La snorter fix sent’ federal courts.

Som a noteworthy ca»m >^y frvorW rir-aia flTW lag the variety o f  my arprtriwwn am  ifea fc llr^ ring*

1. I pwioBaliybcTc/ti and argDsdMaaDZJti-SfidalktSfldmL <79 .̂5. 499(19*6) socceasfvilly 
u p h o ld in g  tbe cnonkutkmlity of Wntrngtoa decwo ballot raeaidioos.

2. (No. 92-filSI, decided Fcbeury 23, 199f). I wrote rhe brief foe sinriLariy- 
cnssrrd cmnrie* is Wyoming and Montaos. I helped prtpara tbe Utah Attorney General for argnzncrt 
(as a "Janice') in moot court icukxn.

3 . U n m an s  v TT S . I> tp T  o f  Q y n m re  112 S . CL 1704, 503 U - S .  (1 9 9 2 ). T h e  " E * n l
Proporrious' method of allocating U .S. Huso stats was ophdd, »rk^ Washington's ninth scat from ooc 
challenge. I briefed at both tbe ttaee-y.de* district sad United Stales Supreme Court and was x justice 
b tbs moot coon preparing Soiicror GeoerxJ Starr wbo argued.

4. PrarAlm v limifWtfth 112 S. Cl 3056. 303 U .S.___0992). Tbe Centos’ Lndoskw
of U-S. military—ortrvos on tbe censor day was lyrirld. saving Wwhmgtnu's ararh seat from «*y*+»rr 
dasQenge. * briefed at both three-judge dietiia and United Staes Supreme Coott. At the Saprrxne Court 
levri. this was coonHxattd wttb the U.S. SollaTDf, whom I bdpcri prepare for atgtuacut (again as a moot 
court justice).

5. OcraoftY. Freeman. United States Sapmncmcii No. 90-1036. I author ad a brief aches* for 
twsay-two states. The T«xa»ee law, like that ofWashington, proscribes scdviti«sudi as camnaigniag 
around the elecboa polls. Our brief was tspedslly import** since ooc justice adapted Our xqpsobcLj 
La bb ccaa imoR upraioa. Tbe case was won five to three co this tote was ended (four to four would 
have apfcaid the ontrmrjtie lower court).

6. Srttn of IdAo V W-blnm* nrm* 444 U.S 330 0910); 462 U S. 1017 0983). An 
original acriou between sane, cfetflaegjag e p lgioa wad harvest of flab runs in Colmnbia River aed 
trtwtarles. 1 tried (be case to the special master appointed by the Court and paxtidpecad in briefing aed 
arffiewuc preparation tor tba two United States Supreme Court hear tog*.

7. The treaty lndlao “fish cases.* ITfrU nf Or**" y pTTlftfT 4UI<1 ax n rn v  Pirvaftap
TrUf Y, W atanm  Pwii Y flaw *a u s  i *



Pmenyrf RW<m«r Vf**d 443 IJ.S. 658 (1979) involving fishing regulation aod Indian treaty law. I wm 
a pertidpnnt in b r i e f i n g  Jco d  irp a m m t preparation.

8. AtTfHnt Y. 440 U-S- >94 ( 177J). TU i deelt w4h Indian rencrvadon bowndari*xrd beating. I wm a panic' -at to briefing tod argument peepamdon.

I hsv* personally bendlod and/or argued approximately 35 o w ,  aten than half la tbe 
Washington Scyrrme Court. Scene recent rii.nipUa rnrhwW-

1. Plt«^»«ryv Wjnetnyfnw US W.2d 709 (1992). bold dM Stats la Oft ragtured to pay M l 
Sending for tint pncacrion snmces for Central Wathlngaon Uatvonriry. I pmridpOed la writing tbe brief* 
aod argncd tbe cb o  befbrc tbo Supreme Court. It wm decided in oar flavor oa Jbatry 16, 1992.

2. 5sto»WfiJi^MBaECL U 6 W.2d 929 (1991), involved* cfulloBga to tbe Secretary of Stan’s 
acza^XBace a/ adtl&ve. I briefed *ad argned (bis cnee. Tbe court hrfd in Error of tbe Secretary- 
allowing tbe voters to dardde.

3. y  tdtOr v. Muaro. 115 Wo. 3d 5?6 (199(7). hrvoMsx a dmDmgg co the Secretrry o f Stats’a 
process^  o f an uwiattevc. I brrdW aod argued tkia cate, which apbdd d »  Secretary.

4. Rafrnv Srarr. 100 WnJZd 660 (1 90 ), upheld the StJtt’l immunity from cox ix  alleged civil 
right* violation under 42 U.S.C. f  1 9 0  (briefed aod actwf).

3. Snyder v. Marro. 106 WtL3d3S0fl986>- WadiingiocUgabrtvorvdatncdng. tadndJngtwo 
'sp lit* districts, upheld »  cootitnrlonal (briefed and argued).

6. NgtoH v 104 W*c2d <56 (19®5). Beeson pram* tor mperior coort judges cpboid
(bn/fed and argued).

7 . Waditntnn v. Crmen Zeflcrindi. 92 WnJd 894 (1979). Tbe strata peoceatane of tbe 
hydraulics code aod eofixuHsam ihroegh criminal prosecotkn tor riotskms was upbefa! (briefed, a-rgved. 
and won crunbul jury trial cm roound).

8. Tbe Indian T i r ^  PkhiTtf g « «  N u e m s  caea aod trial* a  tbe Sn jw or Court 
(Washington's trul conrt) led to Washington Snpreme Com a n a  of P^gye *r»mrf fiafnrewwy Y. Moc« 
88 Wn.2d 677 (1977); S a g  C am p  * Thllaton S9 W Jd 276 (1977); PnraeStme 
An*n v Mnra Kg WJ2d 799 (1977). All beid tbe vote roost treat dtfcan* tbe tame, sod coaid oot 
regulate tor special Indian fisheries. After toe Doited Statn Supreme Corn review (too A-6, above), 
Fltbrny v «w f Ass'o v. Tnto^yn 92 Wiu2d 939, (19V ) opbdd toe HJto’t aothoriry to nsgnLxte 
fisheries.
C . Frdcnsl Courts v f Aamcnl

[ have personally totalled sod/or argued approxisstfriy SO esses in dm federal coots o f vpeal. 
I n n  j i l t ,  tnrl tearing tbe breedto of expense* are;
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1. Federal Energy Regylaiioo C om m iaioo  appeata (FEJtC  appeals), T h e  Fm Ual P o w ar A ct (16  
U .S .C . 825(L )) allow s appeals to  d lh c r  the circuit for tJse DxtXria o f  C 'ahm bla  o r  th e  d rc n i t  in  w hich 
th e  o w n er r a i d e r  o r  does b w i a r e .  Among t i jn iO a a t  appeals. 1 b r rv  p*. id p a ta d  in b o th  d n a d t* , m r.

(a) Rode Island (Coafodcrand Trfbts Y. FB R C . 734 V24 234 (9th dr. 1 9 0 ) ;

(b) L e w isR h w -M e tw in D a m frafhanrinaV. a jrir-C tw rifazJQ A  v. FK R C . PA W .Tri 
1074 (D .C . O r .  1 9 0 ) .  (Argued)

(c) R oss D«m  (S e ttle  Light)

2 .  Indian T  reefy F itt in g  cases. United S a r a  v  W utth tym n 384 P . S ap p . 3 1 9  (1974), h  tb e  
"B oidt* ca se  on  Ind ian  trea ty  fisfcfog rights (which predates m y tenure; ( inharitfil fo e  caso  o n e  y ea r 
U ser). O v e r 200  n i f i H i i i h  ensued, Involving im pksm trtatio n  from  oob day to  o o a  w eek . U u ety -sav an  
dec isicag  (selected by th e  judge) are  pahlM iad aeriarim, Ix f in a a i f  459 F . Sapp . 1020 (1978). D ozens 
a re  separa te ly  reported . A pproxim ately 30 appeals r a n t e d  from  the O at irva yean*  im p tan eD ta tk n . 
O o a  anecdotal illustration; foar cases are  found aeriatim ia  573 P .2d  1117, 1118, aod 1121 C *h O r .
1978). T b e  latter w as, to e lf ,  five aaparata proceecSags. I  argued th n  caee aod m m  o f  tbe  o th ers .

O n  November 2 . 1995, 1 wan an appeal granting private landowners p a rty  sta tu s  in th e  N inth 
G r c o f t  (N o . 93-35324) Phase in  (ah d tfb h  and private beaches) case m tim e for tb e  1994 tria l.

U m teri Stw r* v , 302 p. Scpp. S99 (1969). (Tbe Indian treaty fish ing r ig h ts  case  o n  th e
C o lu m b ia  R iv e r predated  'B oldL* W adringioa only intervened ia  1975). Here, lo o , th e re  w e n  dosen* 
o f  b ea rin g s  and tria ls  (under a  w eek). There n e  six  separate reported appeals. M ost im p o rt* *  a re : 657  
F .2 d  1009 (9th O r. 1981) (o a r injuocdoa against Yakima f ittin g . m d u d iu t o a  reserv a tio n , w as upheld  
in  thee  o f  tr ib a l imo co k y  axxurw at) and 529 F .2d 570 (9th O r .  1976) ( 'B o ld t ' 5 0  percen t  fo rm ula  need 
ooc app ly  to  C olum bia). I briefed aod argued both.

3 . Ccnfalsrweri T rftm  trf CeMHe v WahintlmL (*) PJ4 1274 (9tt C r .  1981). StitC h n  
ju risd ic tio n  o v e r non-fndiaos w ithin boundariet o f  Indian reservation. (Argued)

4 . Sandidpe v. W ashinytpn. 813 F 2A 1025 (9th O r .  1987). National G uard o ffice r im m une 
from  civil n g h ts  a m  b y  s u b o td ia te .

5 . H erald y , M unro . 758 F .2d 350 (9m Cir. 1984) and 833 F 2 d  380 (9 th  O r .  1988). A B C , 
C B S . N B C , and th e  New Yoric T im es challenged the W acbtnpon Statute prohibiting  ’ cxic-poliarg’  around 
d e a k m  a rea . T he statute vrss opbekl-ftrrx  dedsioo , L tvalidsed by  sacood). (A rgued bo th ) M y  d i e *  
did  n o t au thorize  U-S. Suprem e C o n n  review, but see Rga p a  v. F reem anr m p o .  p . l .

6 . y i l l iw n r  V Doflrver. fO ur d ie a t.  Justice DoCBvar. w m  then Q n a f  Jn a tic t  o f  W ashington** 
Suprem e C o arr) 894 F .2 d  321 (1988). W ashington eoorts* pracrioe o f  (fivading a a f ia r y  re tirem en t pay  
in d iv o rc e  p roceedings u p h d d . (Argaed)

7 . S ocialist W o rt era* v. M onro. 765 F J d  1417 (9tb O r .  1985) dodJcnged W a sh ia g io a 's  e tec tioc  
rea tricrions o n  ballo t access for m inor parties. T be m f im x t t te  derision was ra v a g e d  by  th e  U S .  
S u p rem e C o u rt, supra, w hich upheld Wat t g g aao 's  law. (Argued both)
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S. C olum bia Q o n re  U nited v . V water. 960 F.2d 110 (9tfc C ir. 1992) u^bokj tbe com tttorionaltty  
o f  tb e  Goct*> A c t (briefing  w s  cooperative; Oregon Aitoroey General F rohoioayer argued & ii case).

9 .  protigfatnn I n m f a  y . nfthTrr,Mj r -™Tf <* W ariiin ttnn  N h ah  C hcn lr C o n rt
o f  A ppeals N o . 91-351 S3 S ep t. 1 5 ,1 9 9 2 ). State sovereign bnramdry was no t w ehred by  th e  ( ta rg e  A ct; 
a n te  p a y  no t bo w ed  in  federal oooxt tbe actfota o f  the  G orge C o m m ie  ion (A rgued)

D . A A n im e frK rire  g C O t t P l l l l  9 ™ "  * *» BFEEC

S p e d il tz c d  p rac tice  before jo c b  agcDciw has iodudfri:

1. F E K C  (F ederal Energy R ignhtinn  Comnriaafoa) H ydroelectric  dam  cas ta . T ria ls  o f  
licensing , relicew ung. Jorisdjcboo, and sub-beum , to d ad in g :

(a) S k ag it R iver, ‘ High* R o n  Dam  (Seattle Cfcy Light)

(b ) Lewi* River-M ervrin Dam (Pacific Power A  Light com peting with C lark  C ow fltz 
JOA)

(c) E hvha R iver, G lint* <k Elwbe projects (Crow n'ZeH crbacb C orporation)

(d) N laquaUy R iver -  proceedings Involving uadi project
•  Ydm  divmkjo (City of Cacmlia)
•  Alder Dam (City of Taccm a) •
•  L a  G o o d e  D ata  (City o f  Tacoma)

(e) C o lum bia R iver -  all frvc rod-C olom bia project*
•  Rock Island Dan
•  Rocky Reach Dam
•  W a o a p a n D e m
•  Priest Rapidx Dim
•  W ells  D am

( 0  W hite  R b t r  - OPuget Power A  Light)

2 .  E F S E C  (W ashington S ta te s  Energy Facility Site Evaluation C o o o d l)  p rovides and 
enfo rces lic/ r e c s  fo r m ajor power labilities. I participated is  tria l proceedings involving:

(a ) W P P S S  n  (H anford N u d ear Plata)

(b ) W P P S S  4  aod 5  (SatJop Nuclear Plant)

(c) N o rth ern  T i* r P ipdioe

(d) F ish  KIU supplemental proceedings is  W PPSS U m o lte d  ia aw ard  o f  a  hatchery 
facility

I



D . T E A C H IN G  CXEDtQVTIALS AND PUBLICATIONS 
(cbronotogjod lb]ing rrifh sponsoring orpm tm riim )

A - £ L I D i  (C ontinuing \ jc p i  Education course* taught to Bar members)

I . Ind ian  T rea ty  H airing  and Fishing. W wfainjton S a m  Crim inal Justice T ra in ing  
Ccm naiw ioo. 1977.

2 .  Ind ian F ishing Eig&b, G om uiueu ta l Lawyers /u a o d a d o n , 1978.

3 . A n a d ro o n ta  F b b  Management and Protection, Environmental Law  R eview , N o rth w w t 
School o f  L aw , 1979.

(1) Federal Eow gy Regnlatory CopnuivufM Practice, Fish and W ildlife P ro tec tion ;
and

£2) Indian Fishing Rights (two separate p ro m o tio n * ) , Lewi* and O u t  L aw  S choo l,
1980.

4 . H nvironm rnta ' Law , C um ax  Trends in Natural Resource Law. O ffice o f  tb e  A ttorney 
G eneral, 1981.

5 .  Attorneys* Foci Awards Under die Civil Rights Act, Office o f  the A tto rney  G eneral.
1982.

6 .  Federal T ria l Practice (new Rule 16), Office o f  the Attorney G eneral, 1984.

7 .  C onstitutional Law ; 'EXXT-PCLUNG* Debate, W ashington B ar A ssociation, “T o d a y 's  
C om ritnrioo  aod Yoa" (B icen an ch 1. Program), 1986.

8 . A p p d la tc  Practice (ArgumencX Office o f  the A norney General, 1987.

9 . C olom bia R iver Legal Issues; F ish. W ater. Pow er aod Com peting U sers (U .S. aod  
in tern* tooal). Western
A isodacioa  o f  Attorneys General, 1991.

B . PnhfiratioTS

lames M. Johnson, Indian gnd Abnrrytml Haaing aod Fishing Q aints (including marine mammals), 
Inttnarional Association of Fish and WOdlife Commitsiooeo, Toronto, Canada, 1978 (puMkhod 
proceedings).

Kenneth O . EBcooberry, J a n *  M . Johnson, Dcvid H . Driteen. Rnfaftnny W « fr tn tn w  Jndei— **x in 
Canadian Coarts: Titan* the Darn ocx of tbe Stream of Commerce: U.Paget Sound U  Rev. 491 0990); 
Watiiington S tate  Bar News 45 (1991); B.C. Sop. Ct. R. 54(2).

Clon flw a w  n fW « « ttfn  Attnrrwy* O m trtl f ln a w  U  W m « n  m n f t iW .n f  anbnr/ed itn r^  T h a  A nw rim n 
, (U . C olorado p ra te  1993).
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QUEST IONS  IO  BE  A D D RESSED  BY  A TTO RN EY  G EN ERA L  A N D  LEG . 
LE G A L  RE G A R D IN G  T R IB A L  S O V E R E IG N T Y  

M A R C H  12, 1996

C om m un ity  _C ran ls_a t id _Q thc r_S ta lc_  A pp rop r ia t io n s  to T r ibes

1.) O ne  e lem en t used in de te rm in ing  whether 'Indian Coun try ' ex is ts  
is the estab lished  practice o f  gove rnm en t agencies toward  the a rea in 
question . S e e  A la sk a  v. N ative  V i l la g e  o f  V enc t ie . 8 5 6  F .2d  1384 ,
1391 (9 th  C ir .  1 9 8 8 ) .  T h e re fo re , cou ld  le g is la t iv e  app rop r ia t ion s  o f  
any k ind  that bene fit o n ly  tr iba l members be used as add it iona l 
ev idence  suppo rt ing  the ex is tence  o f  dependent Ind ian  com m un it ie s ,  
and con com m itan t ly  Ind ian C oun t ry ?  In o the r w o rd s , c ou ld  e v e ry  
d o l la r  granted as a matter o f  A la ska  pub lic  p o l ic y  be a rguab ly  used 
to  de fin e  an "estab lished p ractice" o f  A la ska  toward tr iba l g roups 
who w i l l  advoca te  a f ind ing  o f  Indian C oun try ?

2 . )  S ove re ign  tribes as they now exist in A laska  arc not pub lic 
en tit ies . R a th e r , they arc p a r t ia l ly  s e l f -g o v e rn in g  units whose 
membersh ip  is s tr ic t ly  restricted by race. W ith  this in m ind , docs 
the A la sk a  C ons t itu t ion  perm it the app rop r ia t ion  o f  any pub lic  funds 
to non -pub lic  en tit ies?  W ou ld  any fu rthe r state app rop r ia t ion s  f o r  
the bene fit o f  tribes v io la te  ou r  state con s t itu t ion ?

3 . )  A cco rd ing  to the A laska Supreme C ou rt , d o  tribes in A la ska  
exe rc ise  sove re ig n  im m un ity  f rom  suit by the S tate o r  p rivate 
parties? I f  so , m ay tribes then waive that im m un ity ?

4 . )  A cco rd ing  to the N inth C ircu it C ourt o f  Appea ls , d o  tribes in 
A la sk a  exe rc ise  sovere ign  im m un ity  f rom  suit by the State o r  p riva te  
part ies?  I f  so , m ay tribes then waive that im m un ity ?

*♦** A D D  T O  LETTER  A REQ U E ST  FOR EX PE D ITED  C O N S ID ERA T IO N  B Y  
BO TH  A.G. A N D  LEG . LEG A L



OPTIONS AND DECISION POINTS 
SENATE/HOUSE LEADERSHIP 

V I L L A G E  T R I B A L  S O V E R E I G N T Y

UPDATED: 3/12/96

1. IMPLICATIONS OF APPROPRIATIONS TO TRIBAL ENTITIES - REVIEWED

2. STATE STATUTE - REQUIRING WAIVER OF SOVEREIGN IMMUNITY.

3. STATE LAW REQUIRING NOTIFICATION BY ATTORNEY GENERAL OF 
LITIGATION ACTION WHICH WILL RESULT IN REDUCTION OF STATE 
JURISDICTION.

4. REVIEW JURISDICTION OF TRIBAL COURTS - POTENTIAL STATE 
LEGISLATION.

5. ALTERNATIVE LEGAL REASSERTIONS AGAINST TRIBAL RECOGNITION.

6. LEGISLATIVE STANDING.

7. LEGISLATIVE FUNDING OF TEST CASE.

8. OVERSIGHT OF STATE LITIGATION

9. FURTHER HEARINGS.

10. THIRTY DAY CONTRACT WITH DOUG BLANKENSHIP TO PRODUCE 
REVIEWS. ALTERNATIVES. QUESTIONS FOR ATTORNEY GENERAL AND 
LEGISLATIVE LANGUAGE.

11. DETERMINATION OF DELEGATION VIEWPOINT VIA MEETING WITH 
LEADERSHIP.

12. POSSIBLE JOINT RESOLUTION DIRECTED AT CONGRESS.

13. POSSIBLE FILING OF AMICUS BRIEF BY LEGISLATURE IN INDIAN COUNTRY 
CASES.
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Ollkiiil Ru'ilncrt

Alaska State Legislature
H O U S E  O F  R E P R E S E N T A T IV E S

State Copilot 
Juni-ilu, Alt 99801-1182

N O T IC E  O F  M E E T IN G  

Joint House/Senate Judiciary Committee Meeting

Date: December 4,1995
Time: 10:00 AM
Place: Anchorage UO, 716 W. 4lh Ave., 2nd Floor Conference Room

Subject: Impact of VeneUe Case to Tribal Status in Alaska

Senate Members

Senator Taylor, Choir 
Senator Green 
Senator Miller 
Senator bilis 
Senator Adams

House Members

Rep. Porter, Chair 
Rep. Green 
Rep. Bundc 
Rep. Toohey 
Rep. Vezey 
R*p. Davis 
Rep. Finkelstein

y o u e . M i o u f  #  p e e . s a & tg & o & tf
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F A X  STATE OF ALASKA, DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

P.O. Box 110300 
Juneau, Alaska 99811 

PHONE: (907) 465-2133 
FRONT OFFICE FAX: (907) 465-2075

DATE: ^  ^ A ^ T IM E .A*  ^  ^ K ERN O :_________________________________

TO:. (£ / f l 3
Fax Number

FROM f y u A e J -  ^ '■ e J U ^ o  Number o f  Pages
Including this Sheet. / ____

ffitMU OuAid J) A&A c /MESSAGE:__

2k&a

Th* iaJbnxution contained in ihia PAX ii confidential and/or privikfed. Thie FAX ii tr.tendod to be reviewed 
initially by only the individual aimed above. If (bo reader of thin TRANShQTTAL PAQH ii not (be icicndol recipient 
or a tepreeetit alive of tin intended recipient, you are hereby notified (hat any review, (fieeemlnetiua or oopyiag of thie 
FAX or (he information herein u (Tohibiled. If you received (his FAX in error, plot** Immediately notify the acncler 
by (ekphooe and return ftii FAX to the tender at the above address. Tbankyou.

Pt JJASBINFORM US IMMEDIATELY 
IF YOU DO NOTKECE1VB Tins TRANSMISSION IN FU1JL 

(907) 46S-2133 A *  ft* Dorothy
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C O N F ID E N T IA L  A T T O R N E Y -C L IE N T  C O M M U N K  4 T IO N  
T R IB A L  R E C O G N IT IO N : L IT IG A T IO N  B A C K G R O U N D

Novem ber 2 0 ,1 9 9 5  

T H E  V E N E T IE  C A S E

State v . V c iic lic  invo lves two consolidated c/acs that raise the issue o f  tribal status 
and Indian country. The first case concerns whether the Native V illage o f  Vcnotic 
I .R .A . Council had the pow er to  issue an adoption decree that the state w ou ld  have 
to recognize and base a substitute birth certificate on. The second arose out o f  the 
N ative  V illage  o f  Venetie T riba l Government’ s e ffo rt to impose a business activities 
tax on  u school construction pro ject in  the village .

T H E  F O R T  Y U K O N  C A S E

The N ative V illa g e  o f  F o rt Yukon J.R .A . Council is a co -p la in tiff in the Venetie 
ease with respect to  the tribal adoptions issue.

T R IB A L  S T A T U S  IS S U E

H ie  issue o f  triba l status o f  both the Native V illage o f  Venetie nnd the N ative 
V illag e  o f  Fort Y u kon  was raised in the Y& ic iic  consolidated actions.

• IN D IA N  C O U N T R Y  IS S U E

H ie  tax portion o f  the Venetie ease m iscs the Indian country issue. The ab ility  to 
tax depends on the tribe having a territory, Indian country, ove r wh{ch it exercises 
ju risd iction .

• V E N E T IE  T R IB A L  S T A T U S  D E C IS IO N

In  December 1994 , Judge H o lland  decided that the people residing in the fo rm e r 
Venetie Indian R eserve arc a tribe under federal common law  (the decision was not 
based on In te rio r’ s tribal lis t).

1
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V E N E T IE  IN D IA N  C O U N T R Y  D E C IS IO N

In  August 199 5 , Judge H olland dccidod tliat the A N C SA  lands owned by Vonetio 
are not Indian country. This decision, i f  it stands, means that A N C SA  lands cannot 
be Indian country. It docs not reso lve the status o f  other lands in A laska that may 
com e within the definition o f  Indian country, such as Native a llotments and N ative 
townsite lo ts . T liis decision w ill be appealed by Venetie.

• F O R T  Y  U K O N  T R IB A L  S T A T U S  P R O C E E D IN G S

Fort Y u kon  moved fo r summary judgment in M ay 1995 on the issue o f  whether the 
N ative V illag e  o f  Fo rt Y u kon  has tribal status based on its inclusion on the 
Secretary o f ln t c r io r ’ s published lists o f  federa lly  recognized tribes.

The State opposed the motion, arguing that the 1993 and 1995 lists arc invalid 
because die D O I regulations necessary to achieve tribal recognition were not 
fo llow ed .

The United States filed  an amicus curlac b rie f in support o f  Fo rt Yukon . Ih o  
Un ited States took die position that Fort Y ukon , and all o f  die entities included on 
the 1993 and subsequent lists, ure federa lly acknow ledged Indian tribes, arguing that 
the Secretary has die authority to acknow ledge tribes and the intent to  do so , as 
stated in the P ream ble to the 1993 and 1995 lists, w as unambiguous.

• F O R T  Y U K O N  T R IB A L  S T A T U S  D E C IS IO N

O n  September 20 , 1995 , Judge H olland ruled that the Native V illag e  o f  Fort Y u kon  
is a federa lly  recognized tribe as o f  October 2 1 ,1 9 9 3 ,  based on its inclusion on  d ie 
Secretary o f  In te rio r's 1993 list o f  federa lly  recognized tribes. The court found that 
the Secreta ry ’ s intent to acknow ledge tribes was “ c lea rly  announced”  in  the 
publication o f  the October 2 1 ,1 9 9 3 , tribal list. P rio r to this date, die Secretary 's 
intent in publishing tribal lists was not clear. Thus, to establish tribal status p r io r  to 
O ctobe r 2 1 , 1993 , F rt Y ukon  and any other A laskan entities w ould have to 
establish d ie ir historical tribal status through a trial in court o r in proceedings b e fo re  
d ie Secretary.

2
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Fort Y u kon  moved fo r reconsideration o f  tlic court’ s ruling that it must |>mvc its 
h istorica l tribal status p rio r to  October 2 1 ,1 9 9 3 .

The state ’ s motion fo r  reconsideration on lire valid ity o f  the tribal list has been 
w ithdrawn.

C I I I C K A L (X )N  N A T IV E  V IL L A G E  C A SE

In  O ctobe r 1994 , the State brought suit against the Chicka loon Native V illage , the 
Secretary o f  In te rio r, and various individual defendants to quiet title to the 
C h icka loon  R iv e r R oad . Tire complaint a lso alleged that the federal defendants did 
not fo llow  the p rope r procedures in including Chickaloon on the 1993 list o f  
fede ra lly  recognized tribes and that Chickaloon docs not qualify as an Indian tribe. 
O n  N ovem ber 1 7 ,1 9 9 5 , the State moved to  dismiss the tribal status portion o f  this 
ease.

K L 11T 1  K A A 1 I (C O P P E R  C E N T E R ) C A SE

The N ative V illag e  o f  K lu ti K aah  (C opper Center) enacted a gross receipts tax on 
the o il passing through the T rans-A laska Pipeline in what the Native V illage 
considered to  be its tribal territory. A lycska filed suit to enjoin enforcement o f the 
tax and to obtain a ru ling that the Native V illage has no authority to enact o r en force 
such a tax. I h e  State is a c o -p la in tiff with A lycska.

T riba l status is not an issue in t li i i case, as the state conceded the tribal status o f  the 
Native V illag e  o f  K lu ti K aah  p rio r to trial, based on the federal common Law factors

Indian country is the p rinuuy issue in this ease. T r i l l  w u  held in January. 1994 .
W e  oro awaiting a decision from  Judge Holland . I f  the court decides against K lu ti 
K aah  on the Indian country issue, it is like ly  this ease w ill proceed on appeal with 
the Venetie Ind ian country ease.
l a r r c i o n v n u o u u r

3
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C O N F ID E N T IA L  A T T O R N K Y -C L IK N T  C O M M U N IC A T IO N  
T R IB A L  R E C O G N IT IO N : W I IA T  IT  M E A N S  

Novem ber 2 0 ,1 9 9 5

T h e fo llow ing describe* only  the broad parameter* o f  what tribal recognition m eanr. T he specifics 
w ill noed to  be  detormlrtod based on the fkcta and circunuloncxa in which tribal powcra arc al 
iisua.

• WHO RECOGNIZES INDIAN TRIBES
The recognition o f  Indian tribes is a federal, not a state, function. The federa l 
acknow ledgment p rocess arises out o f  the special relationship between the United 
States and the Indian tribes. T ribes con be recognized ns having tribal status by 
Congressiona l net, executiv e action, o r jud ic ia l determination.

• - T H E  1993  A N D  1993  L IS T S  O F  F E D E R A L L Y  R E C O G N IZ E D  
T R IB E S

On O ctobe r 2 1 , 1 99 3 , the Secretary o f  the Interior published a list o f  Native entities 
w ithin the State o f  A laska recognized Hnd e lig ib le to receive services fn im  the 
United States Bureau o f  Indian A ffa irs . H owever, the list means m ore than this. In 
tho P ream ble to the list, it is stated that the listed entities "have the name 
governmental status as other federa lly  recognized Indian tribes by virtue o f  their 
status as Indian tribes with a govcmmcnMo-govcmmcnt relationship with the 
United S ta te s .. .

In  Feb ruary 199 5 , the Secretary issued a new list thal reaffirm ed the princip le that 
the listed entities arc "acknow ledged to have tbe 'immunities and privileges 
ava ilab le to other fede ra lly  acknow ledged Indian tribes by virtue o f  their 
govcm m cnM o-govcm m cnt re la tionriiip  with the United States.” *

In  September 1995 , the federa l district court in A laska ru led in the Venctic/Fort 
Y ukon ease that Fort Y ukon  is a federa lly  recognized tribe based on its inclusion on 
the 1993  list. U nder litis decision, a ll entities on the list are fcdc ta lly  recognized 
tribes.

W H O  C A N  R E V E R S E  A  T R IB A L  R E C O G N IT IO N  D E C IS IO N

Once the Secretary has made an tribal recognition decision, the federa l courts may 
rev iew  that decision fo r arbitrariness on ly . O n ly  Congress can reverse a recognition 
decision
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T H E  IM P A C T  O F  T R IB A L  R E C O G N IT IO N  IN  A L A S K A
*

Tribes m oy exercise such governmental authority as is permitted under federa l law  
(the extent o f  which is, o f  course, not entire ly c lear).

T ribes arc e lig ib le to receive fo ld in g  and services from  the federa l government.

In  the absence o f  n geographical area (i.e ., Indian country) ove r which a tribe may 
exercise governmental powers le ft to  them to exercise, the extent o f  a tribe's 
authority is lim ited to tiro regulation o f  the internal a ffa irs o f  the tribe and its 
members, and immunity from  suit.

T R IB A L  A U T H O R IT Y  O V E R  IN T E R N A L  A F F A IR S

Tribes have authority to set ru les fo r tribal membership.

T ribes have ju risd iction  over the domestic re lations o f  tiioir members. T ribes may 
regulate the relationships o f  their members, such as marriage, d ivorce, child 
custody, adoption , and inheritance. Since A laska is a Pub lic  f o w  280  state, the 
state courts have at least concurrent ju risd iction ove r domestic re lations matters 
invo lv ing  tribal members. This cou ld lead to ju risd ictiona l disputes.

U nde r the Indian C h ild  W e lfa re  Act ( IC W A ), the State must notify tribes about 
A laska  Native children who oomc under the child protoction statutes and the tribes' 
right to participate in state court proceedings. A ll o f  the v illages listed in A N C SA  
are “ tribes”  fo r  the purposes o f  IC W A .

T riba l recognition may increase tribes’ ro les in child protection cases, including 
increased frequency o f  tribal court resolution o f  these matters, increased recognition 
by state courts o f  tribal court ju risd iction , and increased transfer o f  eases from  state 
cou»t to tribal court. The State has a lready entered into fo rm a l agreements with a 
number o f  tribes regarding how  they w ill interact in child protection eases, and we 
m ay see m ore agreements negotiated.

2
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IM M U N IT Y  F R O M  S U IT
p •

One o f  the attributes tribes en joy is sovereign imrm lity . T ins means that tribes arc 
immune from  suit. Sovereign immunity docs not bar suits against individual tribal 
o ffic ia ls . Congress con waive the tribes* sovereign immunity, but the waiver must 
be c le a r ly  expressed and strictly construed.

The extent to which and manner in which tribes thomsclvcs can waive their 
immunity is less c lear. The A laska Supremo C ourt has held that tribes can waive 
their sovereign immunity by contract. T o  waive immunity by contract in matters 
re lating to  trust p roperty , tribes must receive consent o f  the Secretary o f  the In terior 
o r  Congress.

N O  C R IM IN A L  J U R IS D IC T IO N

W ithou t Indian country, a tribe has no crim inal ju risd iction , and as a Public L aw  28 0  
state, the State o f  A laska has ju risd iction over a ll crimes committed in Indian 
country. H ow ever, courts have recognized concurrent tribal ju risd iction  ove r m inor 
crim es in Indian country.

T H E  IM P A C T  O F  IN D IA N  C O U N T R Y  IN  A L A S K A

W h ile  triba l status enables a tribe to exercise some authority ove r its members, the 
m a jo rity  o f  governmental powers a tribe m ay want to  exercise arc on ly  applicab le in 
Ind ian country. These powers include civil and crim inal ju risd iction , taxation, 
environmental regulation and compliance, fish and game management, land use 
regu lation , and gaming.

The extent to which a recognized tribe acting within Indian country can exercise 
various powers ove r members and nonmembers has been a source o f  much litigation 
throughout the Untied States. L ikew ise, the pow er and authority o f  states in Indian 
country is regu la rly  litigated.

This area is complicated and unsettled in the contiguous states.

3
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Alaska tribes
S ta te  r e c o g n iz e s  t h e  o b v io u s

Under Gov. Tony Knowles, the state has finally 
rocognlzed tha obvious: Alaska is home to scores of 
Native communities that are entitled to legal 
recognition os trjber By dropping a legal challenge In 
a case Involving b'ort Yukon, the state recognised Its 
position was not only lagolly weak but misguided.

The state’s new stand rariocU, In part, a greater 
respect for tribal traditions by Gov. Knowles, who 
owes his narrow election to overwhelming support 
from Bush voters.

Practically speaking, the impact of the state’s 
cnnwwtfon will he modeet Kr«c*ty what Alaska tribal 
governments can legally do Is hotly disputed; tho list 
of their undisputed power* U quite short. Under 
current case law, Alaska tribes have Jurisdiction only 
over their own members, and only in alvil matters 
such as adoptions, divorces end child custody.

Though the stato's move Is largoly symbolic, it is 
important —  and overdue. It says the state will work 
with rural NatlVo eommunltloa oa their own terms, 
rather thin treat tribes as somehow inherently 
threatening and divisive Institutions. .

Th* state's old policy often forced vlllsges that 
wanted (0 oxsuviae thsir modeet list of powsrs to 
endure a long and costly legal battle. Now both sides 
can focus their attention on the niuiv fundamental 
question: Do Alaska's tribes have all tbe same powers 
of their brethren In the Lower 49! '

Tribal activists argue yas. They’d like to set tribes 
governing Alaska's vast amounts of Native-owned, 
lands) Those tribal governments would have certain* 
powers over non-Nativei, Including the ability to 
Impose taxes, write land use laws and manage fish 

.a n d g a m i^ .T.vV>,i:;,W,-. . . .e c w d f # *
; The state rcmtlns bitterly opposed to that visionof 
tribal government —  and this time, It bos a more 
plausible c o m .  Congreet aw  ted Native corporations 

'as an alternative to Lower 48 reservations, so the 
courts may well conclude that Congress dlu not went 
Alaska tribes to havo ras«rvatJon*«tyle powers over • 
Native corporation land.

: It’s curious that the prospect of strong tribal
‘ government cause* Utxkans such consternation)'In 
. the Lower 48, tribal government is hardly a radical 
concept. States end tribes have had soma highly 
publicized conflicts, but generally, the two sets of 
government* paaoofully ooeadst and at Wmet'tbuy 
coopemte.

Tribal ad/ocotoi here soy thare’* no reason Alaska 
• can't eventually reach the same point. If they're going 
to realise ihnl vision, though, they mar have to 

_ tcfclevo It through on act of Congress, mlhvr Umn the 
rulings of federal courla,

NOV 2 2 '9 5  14 :00 N o .003 P .02w
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D e fin in g  t h e  l a n d .

Q'tv. Tony Kcowlai Jim taken a bntre but wtau coum In 
VeafTInnlnx tlii ttata'a oppoaltlon to any raagnidpn of "In* 

country" La Alack*.
Bruoa BoUUia, Kr.awl#*' attorney gentral, announced LuC 

that th* tUte would reonjnlna th* tribal itatua af.ra* 
Natira group* In AlaaVa. Hut, u  moil ooamantstoit 
j that wunt anything now. Tha moro important dava- 

jfjopmant wn* Botelho a nromlaa in light th* waartioa of In* 
w owntzy by roeh tribe*.
Indian c o u n try it land over which a tribe ha* anna l*nl 

ty. Buimlly, under fkdera) Indtaii Uw, that authority 
bn raeomUon* and In plana* that can bo conaldmd 

T̂ viiow coBucunlttao."
[*d«nl D ia tH c t p o u r t Judge Ruaaal H o lla n d o f A n c h o r * * * 

•a id  in  J u ly  th a t ha d id n 't th in k  aay r l l ia g w  h a r t q u a lify  a* 
in d e n t eanumm ltlaa . B y law , dopaodon t c o n u n u n it io * a r* 
»  th a t a r t u a i l t r  t h *  o c ttro  n p t r in ta n d a n o n  o f th a fa- 

ora l g o r tm m tw , h * e tid . S ince th o  Alatka N a t iv e  C la im * 
•C U ttiam an fc A c t o f 1871 aadad th *  fe d e ra l lu p o r ia ta o A m t 'a  
■r>oU lia r * . H r l lc o d  a r id , to  too d id  i t  and th a p o a r ib id ty  o f In - 
it d'jm country.
if. However, Holkud'a order n mro to bs appealed by thoaa 
>,who argua that Native Ahakana' oborigfnal authnrf’.y ihcukl 
j.'aot dlanpoa* limply baoeuae tha federal’ferarnmaot doddod 
>to drop I tarda aa oraraaar.
; Oraatar itraagth 1* found ta tha cppoalag argumaata, 
though. AN08A. whfch ana cm tod. accepted and andortad 
by gruarooM Nethra crguiaatlooj, didn't Juat drop the fe- 

aupandaory rol*| it tcylidUy crdngniahad ebcxigfca; 
? fcbuid cLaima Indian oountry ia auch a claim and thcradrt 4  itmnotba raoognixad hire. Botidei, raal cultural pmervatioe 

and prfda, an* ̂ *1 of thoaa who adTOoaU aovtiralgnty, U not 
aomathlng fovanuaact, no matter it* origin, oca aacomplich. 
And acoaaondo aalf-WBclcDcy, another goal, would ba diaoou- 
raged by tha ptHtao* at new and laparita legal tntiti* 
farirg bualnaa* lnvaatnrt.
W h ile  una taad ify pu rau lA g thoao goa l* th ro u g h  In d ia n 

oouna y , w » aJUo wou ld r f i k  c re a tin g d » * ji ra c ia l cud p o lit ic a l 
tU rim ona betwaan A lw k a 'a  paop la. A n d  th a t ’* M tn aO iin g w * 
d e fin ite ly do n o t naod.

OFFICE OF THE GOVERNOR FAIRBANKS, ALASKA
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IN  THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

N A T I V E  VILLAGE OF VENETIE 
I .R.A.  COUNCIL, « C  M l . ,

P la in t i f f s ,

v s .

S T A T S  O F  A L A S K A .  t fC  a i . ,  

D e f e n d a n t s .

No. F86-0075 C iv  (HRH)

FllED
OCT 2 0  '*35

3

M O T IO N  F O R  R E C O N S I D E R A T IO N

T h e  S ta te  o f A laska hereby movea fo r  recons idera tion  of

the c o u r t 's  order gran ting  p a r t ia l  summary judgment entered

September 20, 3995. A lacku urges recons idera tion  o f the

conclusions th a t the Secre ta ry  o f  the  In te r io r  is  not requ ired to

f o l l o w  h ie  own regu la tion s  and th a t p u b lic a t io n  o f the October 2 ,

1993, l i s t  th ere fo re  co n s titu te d  reco gn ition  o f  the N a tiv e  V i l la g e

o f  P t. Yukon as a t r ib e .  C lerks Docket No. 166 a t 8-10.

In  i t s  September 20, 1995 order, tho court h e ld  th a t

. . .no Alackan e n t i t y  wa s  recogn ized  as a ’ 
tr ib e  by the fede ra l e xecu tive  by p u b lic a tio n  
o f a B IA  l i s t  u n t i l  the p u b lic a t io n  of the 
a iA 'e  October 21, 1993. l i s t .  . . .  As o f 
th a t da te , P t . Yukon bocano an acknowledged 
tr ib e .

C le r k 's  Docket No. 166 a t 8. In  tr e a t in g  the 1993 l i s t  a lone as

the irujtruav*nt o f  recogn ition  o f p re v io u s ly  unrecognised tr ib e s

l ik e  Fo r t Y u k o n ,  the court overlooked the m a ter ia l p ro p o s itio n  o f

■ • • * • •



l a w  t h a n  f e d e r a l  a g e n c i e s  a r e  r e q u i r e d  t o  c o m p l y  w i t h  t h e i r  o w n  

l e g i s l a t i v e  r e g u l a t i o n * *  i n  t h e  e x e r c i s e  o f  t h e i r  d e l e g a t e d  p o w e r s .

I n  t h i s  o r d e r ,  t h e  c o u r t  r e i t e r a t e d  i t a  o a r l i o r  

c o n c l u s i o n  c h a t  t h e  d e c r e t o r y  o f  t h o  I n t e r i o r  h a t  t h e  p o w e r ,  n o w  

f o r m a l i z e d  i n  2 5  C . F . R .  P t .  8 3 ,  t o  r e c o g n i z e  t r i b e s  b e c a u s e  

C o n g r e s s  h a s  a c q u i e s c e d  i n  t h e  S e c r e t a r y ' c  e x o r c i s e  o f  t h a t  p o w e r  

f o r  d e c a d e s .  C l e r k * e  D o c k e t  N o .  1 6 o  a t  8 .  c i t i n g  C l e r k ' n  D o c k e t  

1 A 2  a t  2 6 - 2 7 .  I n  t h a t  e a r l i e r  d e c i s i o n ,  t h e  c o u r t  w o n t  c n  t o  

c o n c l u d e

. . . t h a t  t h e  S e c r e t a r y  a n d ,  b y  d e l e g a t i o n ,  
t h e  B L A  h a d  a u t h o r i t y  t o  a d o p t  t h e  F A P  
r e g u l a t i o n s  [ 2 5  C . F . R .  P t .  8 3 ]  a n d  h a v e  
a u t h o r i t y  t h e r e u n d e r  t g _ d c k i i g w l g f l q c  _ t r l b a _ l  
s t a t u s ,

C l e r k ' s  D o c k e t  N o .  1 4 2  a c  2 7  ( e m p h a s i s  a d d e d ) .  T h i s  c o n c l u s i o n  

m i r r o r s  t h a t  o f  S o l i c i t o r  S a n s o n e t t i :  ■The r e g u l a t i o n s  [ 2 5  C . F . R .

P t .  8 3 ]  c u r r e n t l y  a p p l y  t o  a l l  g r o u p s  i n  t h e  c o n t i n e n t a l  U n i t e d  

S t a t e s ,  i n c l u d i n g  t h o s e  i n  A l a s k a . ■ C p .  S o l i c .  D e p ' t  I n t e r i o r  M -  

3 6 9 7 5  ( J a n u a r y  1 2 ,  1 9 9 3 )  a t  5 9  n .  1 5 1  ( c i t a t i o n  o m i t t e d ) .

T h e  S o l i c i t o r ' s  o p i n i o n  t h u s  a s s u m e d  t h a t  t h e  D o p a r t m e n t
i

o f  t h e  I n t e r i o r  a n d  i t o  S e c r e t a r y  a r e  b o u n d  b y  t h e s e  r e g u l a t i o n s  

b e c a u s e  t h e y  a r e  " l e g i s l a t i v e *  r u l e s  s e e  K .  D a v i e  a n d  R .  P i e r c e ,  

J r . .  • A d m i n i s t r a t i v e  l ^ w  T r e a t i s e  2 3 3 ,  2 5 0  ( 3 d  e d .  2 9 9 4 ) .

L e a i s l a t i v o  r u l e s  a p p l y  b r o a d l y  t o  a  c l a s s  o f  p e o p l e  a n d  m u s t  b e  

f u r t h e r  a p p l i e d  t o  a f f e c t  p a r t i c u l a r  m e m b e r s  o f  t h e  c l a c n .  I d .  a t

h o t  I  CN FOR RECONSIDERATION -  2 -
N o . F 8 6 - 0 0 7 5  C iV  (HRH)
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2 2 6 - 2 8 .  T h e y  m u s t  b e  a d o p t e d  t h r o u g h  a  p r o c e s s  i n c l u d i n g  n o t i c e  

a n d  c o t r m c n t  p r o c e d u r e s ,  a s  P a r t  8 3  w a s .  I d ^ .  a t  2 2 a ,  234; 43 F .  

R e g .  3 9 3 6 1  ( 1 9 7 8 ) .  T h e y  h a v e  t h e  s a m e  b i n d i n g  e f f e c t  -  o n  t h e  

p u b l i c ,  o n  t h e  c o u r t c  a n d  o n  t h e  a g e n c y  -  a s  s t a t u t e s .  I d j . .  a t  

2 2 8 , . . 2 3 3 - 3 4 ,  2 S 1 - S 2 .

. . .  I n t e r i o r  h a o .  i t s e l f  a r g u o d  t h a t  P a r t  8 3  i s  a  l e g i s l a t i v e  

r u l e  a n d  t h e  f e d e r a l  c c u r t 3  h a v e  u n i f o r m l y  s o  t r e a t e d  t h e s o

r e g u l a t i o n s  . E . g . . M ia m i w ft t i o n _ o f  I n d i a j i s _ _ o l _  I n d i a n a  I n c ,

n a h b i t t . 9 3 7  F .  s u p p .  1 1 S 8 ,  1 1 6 4 - 6 5 .  ( N . D .  I n d .  1 9 9 3 )  ( h o l d i n g

P a r t  8 3  i s  a  l e g i s l a t i v e  r e g u l a t i o n  b i n d i n g  o n  t h e  p e t i t i o n i n g  

t r i b e )  . I n d e e d ,  r e v i e w  o f  a n o t h e r  c a s e  p e n d i n g  b e f o r e  t h i s  c o u r t  

d e m o n s t r a t e s  t h e  i n c o n s i s t e n t  p o s i t i o n s  t a k e n  b y  t h e  U n i t e s  S t a t e s  

o n  t h i s  i s s u e .  I n  v . H a r r i s o n .  C a s e  N o .  A 9 4 - 4 6  C V  ( H R H ) ,

t h e  U n i t « d  S t a t e 3  h a s  c o n c e d e d  t h a t  t h e  S e c r e t a r y  i a  b o u n d  t o  

f o l l o w  P a r t  8 3 .  g e e  g a r r i s o n  C l e r k ' s  D o c k e t  N o .  3 5  a t  5 .  R a t h e r  

c h a n  c l a i m  t h a t  t h o  S e c r e t a r y  h a s  t h e  d i s c r e t i o n  t o  d i s p e n s e  w i t h  

t h e  p e t i t i o n i n g  p r o c e d u r e s  a n d  a c h i e v e  a c k n o w l e d g e m e n t  m e r o l y  b y  

t h e  a c t  o f  l i s t i n g  a  g r o u p  o n  t h e  1 9 9 3  L i s t ,  t h e  U n i t e d  S t a t e s  h a s  

a r g u e d  t h a t  i t  n e e d  n o t  f o l l o w  t h e  p e t i t i o n i n g  p r o c e s s  f o r  

‘• p r e v i o u s l y  a c k n o w l e d g e d *  t r i b e s .  I d . 1

T h u  c o u r t  h a G  a l r e a d y  r e j e c t e d  t h i s  a r g u m e n t  i n  t h e  i n s t a n t  
I n  i t s  D e c e m b e r  2 3 .  1 9 9 3  C r d o r  t h e  c o u r t  r e f e r r e d  t o  t h e  

r y  1 2 ,  1 9 9 3  S o l i c i t o r ' s  O p i n i o n ,  n o t i n g  t h a t  i f  a n y  g r o u p s  c n  
9 9 3  l i s t s  " w e r e  e v e r  a c k n o w l e d g e d  a 3  a  t r i b e  b y  t h e  B I A ,  t h e  
i t o r  s e e m s  n o t  t o  k n o w  o f  i t . *  C l e r k ' s  D o c k e t  N o .  1 4 2  a t  3 0 -

MOT ION FOR RECONSIDERATION - 3 -
No. F86-Q075 Civ (KRH)



T b e  S u p r e m e  C o u r t :  h a s  h e l d  t h a t :  w h e r e  t h e  S o c r o t a r y  o f  

S t a t e  h a d  a d o p t e d  r e g u l a t i o n s  t h a t  l i m i t e d  h i s  s t a t u t o r y  a u t h o r i t y  

t o  t e r m i n a t e  f o r e i g n  s e r v i c e  o f f i c e r s ,  a n y  a c t i o n s  i n c o n s i s t e n t  

w i t h  t h o s e  r e g u l a t i o n s  w e r e  i l l e g a l ,  S q g v j g . g  v ,  r u l J . E S ,  3 5 4  U . S .  

3 6 3 ,  3 8 3 - 8 8  ( 1 9 5 7 ) .  S i m i l a r l y ,  o n c e  t h e  S e c r e t a r y  o f  I n t e r i o r  

d e c i d e d  t o  l i m i t  h i s  i m p l i e d ,  d e l e g a t e d  d i s c r e t i o n  t o  a c k n o w l e d g e  

t r i b e s  b y  a d o p t i n g  r e g u l a t i o n s ,  h e  c o u l d  n o t  t h e n  r e c o g n i z e  s o m e  

2 0 0  t r i b e s  i n  A l a s k a ,  n o n e  o f  w h i c h  h a d  m e t  t h e  s u b o t a n t i v o  a n d  

p r o c e d u r a l  s t a n d a r d s  s e t  o u t  i n  P a r t  8 3 .

N o t h i n g  i a  t h e s e  r e g u l a t i o n s  c r e a t e s  a n  e x e m p t i o n  f o r  

S e c r e t a r i a l l y - i n i t i a t e d  a c k n o w l e d g m e n t s . R a t h a r ,  f r o m  t h e  f i r s t  

o u b l i c a t i o n  o f  i c o  p r o p o s e d  r e g u l a t i o n s  t h e  D e p a r t m e n t  o f  t h e  

I n t e r i o r  w a s  c l e a r  C h a t  i t  w a s  r e p l a c i n g  t h e  p r a c t i c e  o f  

• a c k n o w l e d g e m e n t  .  .  .  n t  t h o  d i s c r e t i o n  o f  t h e  S e c r e t a r y "  w i t h  

• p r o c e d u r e s  t o  e n a b l e  t h a t > [ s i c ]  a  u n i f o r m  a n d  o b j e c t i v e  a p p r o a c h  

b e  t a k e n  CO  [ ]  e v a l u a t i o n  ( o f  r c q u o c t c  f o r  d e t e r m i n a t i o n  o f  

f e d e r a l  r e c o g n i t i o n ! . *  4 2  F . R e g .  3 0 6 4 7  ( J u n e  1 6 ,  1 9 7 7 ) .  D e s p i t e

s i g n i f i c a n t  s u b s t a n t i v e  c h a n g e s  i n  t h e  p r o p o s e d  r o g u l a c i o n n ,  

d e v e l o p m e n t  o f  a  u n i f o r m  a n d  o b j e c t i v e  a p p r o a c h  c o n t i n u e d  t o  b e  

t h o  g o a l .  4 3  F . H e g  2 3 7 4 3  ( J u n e  1 ,  1 9 7 8 ) ;  4 3  P . R e g .  3 9 3 6 1

( S e p t e m b e r  5 ,  1 9 7 8 ) .

N o  e v i d o c c e  h a s  b e e n  p r o v i d e d  t o  C h e  c o u r t  t o  

d e m o n s t r a t e  a  c o n t i n u e d  p r a c t i c e  o f  ad  hoc  r e c o g n i t i o n s  b y  t h e

MO T I O N  F O R  RECONSIDERATION - 4 -
No. F86-007S Civ (HRHJ
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S e c r e t a r y .  A l l o w i n g  t h e  S e c r e t a r y  t o  r e c o g n i z o  b y  t h a  a t r o k e  o f  

a  p e n  a o m e  2 0 0  A l a o k a  e n t i t i e s ,  n o n e  o f  w h i c h  h a v e  c o m p i l e d  w i t h  

t h e  a p p l i c a b l e  p r o c e d u r a l  a n d  s u b s t a n t i v e  r e q u i r e m e n t s ,  w o u l d  b «  

c o m p l e t e l y  i n c o n s i s t e n t  w i t h  t h e  d e c l a r e d  p u r p o s e  o f  t h e  

r e g u l a t i o n s . I t  w o u l d  a l s o  b e  a n  a f f r o n t  t o  a n d  a  c r u e l  j o k e  o n  

t h e  t r i b e s  t h a t  h a v e  g o n e  t h r o u g h  t h e  p r o c e s s .

T h e  c o u r t  s h o u l d  t h e r e f o r e  r e c o n s i d e r  i t s  c o n c l u s i o n  

t h a t  t h e  p u b l i c a t i o n  -  o f  t h e  1 9 9 3  o r  a n y  c u b o e q u e n t  l i s t  

c o n s t i t u t e d  r e c o g n i t i o n  o f  F t .  Y u k o n  a *  a  t r i b e .

D a t e d :  O c t o b e r  2 0 ,  1 3 9 5 ,

B R U C E  M . B O T E L H O
A T T O R N E Y  G E N E R A L  _ _

S y :
D .  R e b e c c a  S n o w  
A s s i s t a n t  A t t o r n e y  C c n e r a l

MOTION FOR RECONSIDERATION
No. F86-0075 C lV  (HRN)
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A’aska Legal Services Corporation „ r̂ i
1648 Cushman Street, Suite 300 ^STSfrr
Fairbanks, Alaska 99701 °L4IAS|CA
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ALASKA

NATIVE VILLAGE OF VENETIE 
I.R.A. COUNCIL, NATIVE 
VILLAGE OF FORT YUKON
I.RAl COUNCIL, NANCY JOSEPH,
and MARGARET SOLOMON, ) No. FS64W75 Gv (HRH)

Plaintiffs,
. VJ-

STATE OF ALASKA and KAREN 
PERDUE in her official capacity )
as Commissioner of Health ) PLAINTIFFS’ MOTION FOR
and Social Sendees, ) RECONSIDERATION

Defendants.

Plaintiffs Native Village of Fort Yukon BRA Council and Margaret Solomon seek
j

reconsideration of tbut part of the court's September 20, 1995, Order (Partial Motion for J 

Summary Judgment -  Tribal Status) which concludes that *[t]be question of Fort Yukon’s j 

historical tribal status prior to October 21, 1993, is an open question. _ A trial will bo jt
necessary to determine this question.* Clerk's Docket No. 166 at 1L

The court correctly determined that the Preamble to 'he 1993 list clarified the j 

intended effect of publishing a list nf Alaska tribes recognized by the Secretary of the 

Interior. Id. at 8. The executive's intent was clearly announced on October 21,1993. As 

of that date, Fort Yukon became an acknowledged tribe.* Id . Plaintiffs believe, for the 

reasons set forth below, that the court is incorrect, however, in its conclusion that Fort 

Yukon must prove Its historical tribal status prior to October 2L 1993, either in a trial in 

this court or in proceedings before the Secretary. Id  at 11.



>

Hrst, the Preamble to the J993 list b absolutely deer tint a tribe’s inclusion on 

tbe 1993 list of Alaska tribes was based c a that tribe’s prior history, including congressional 

recognition in the Alaska Native Claims Settlement Act, prior inclusion on the Secretary's 

lists, and a history of a gcvcrnment-to-govcmmenl relationship with the federal 

government:

The Bureau of Indian Affairs has reviewed the ‘modified ANCSA list' of 
villages and ike list o f those villages and regional tribes previously listed or dealt 
yvith by the Fcdmd government as governments and found that the villages and 
regional tribes listed below her/e functioned as political entities exercising 
governmental authority and arc, therefore, acknowledged to have 'the 
immunities and privileges available to other federally acknowledged Indian 
tribes by virtue of their status as Indian tribes as weu as tbe responsibilities 
and obligations of such tribes.'

58 Red. Reg, 54364,54365 (Oct 21,1993) (emphasis added). In other woids, the clarifying

Preamble itself acknowledged the prior historical, governmental status of the listed Alaska

tribes. Giycn the Secretary's expressed reasons for including the Native Village of Fort

Yukon, and all the other listed tribes, on the 1993 list, it would be a redundant and wasteful

exercise to require these same tribes to prove w h a i  the Secretary has already found to be a

prerequisite for inclusion on tbe 1993 list. Such an exercise undermines the very basis of

the 1993 list and utterly fails to give the deference required by law to the Secretary's

findings regarding tribal status.

Furthermore, the Secretary's clarifying Preamble and publication of the 1993 list

did not create the Fort tfukon Tribe, nor did it grant the Tribe its powers-of self-
<

government. The tribe’s existence pre-dates any action by tbe Secretary; powers tbe tribe 

was exercising prior to October 21, 1993, arc presumed to be exercises of sovereign 

authority "until Congress affirmatively acts to take such authority away.* Native Village of 

Venctia LR~4- Council v. Side Of Alaska, 944 PJ2d 548, 556 (9th Cir. 1991), cited in this 

court's Order, Clerk's Docket No. 166 at 10. . . .. __

-2-



Second, the court's distinction between Fort Yukon's tribal status pre~ and poit-

Odobcr 21,1993, resurrects tbs ’’hbtoricsJ/non-historical" distinction which Cong row has

specifically forbidden in its recent amendment of tbe Indian Reorganization Act S*e 25

U.S.G 5 476(f) and (g). The Ninth Circuit’s remand in this case set forth tbe rcquircmcr

that Port Yukon provo its historical status as a tribe. Vatetit, 944 FJ2d at 558*559. That

decision, however, described the test for establishing tribal statu* when a group is not

recognized by tbe federal government as aa Indian tribe; tbe dcdsiun also pre-datcd

Congre&s’ amendments forbidding any distinctions between so-called historical and non*

historical tribes; and, most certainly, the decision did not anticipate publication of the

Secretary's 1993 clarifying Preamble and list These Intervening and controlling events

have significantly changed the tribal status landscape and removed any necessity that Fort

Yukon prove its historical tribal status in a fact-based district court triaL

Third, Congress specifically included Alaska tribes in the definition of Indian

tribes covered by the Indian Child Welfare Act, 25 U.S.C. $ 19U3(8):

"Indian tribe’ mean* any Indian tribe, band, nation, or other organized groups 
of Indians recognized as eligible tor the services provided to Indians by the 
Secretary because of their status as Indians, including any Alaska Native 
Village as defined in section 1602(c) of Tide 43 [ANCSA].

Thus, with regard to the Indian Child Welfare Act, Congress has already recognized Alaska

tribes on on equal footing with the other Indian tribes recognized by the Secretary, and the

fidl faith and credit section of the Act, 25 U S.C  5 1911(d) applies with equal force to

Alaska tribes. As the Ninth Circuit found,

[Nleitber the Indian Child Welfare Act nor Public Law 280 prevents them 
[Alaska Indian tribes] from exercising concurrent jurisdiction. If the native 
villages of Venetie and Fort Yukon are sovereign entities which may cicrdse 
dominion over their members’ domestic relations, Alaska must give full faith 
and credit to any child custody determination made by the villages’ governing 
bodies in accordance with the full faith and credit clause of the Indian Child 
Welfare Act _

If die district court determines that either village is a successor to such a 
sovereign. It must provide the relief necessary to ensure that the state of

- 3 -



Alaska affords full faith and credit to adoption decrees Issued by the tribal 
courts of the native village.

Venetie, 944 F. 2d at 5b2. While the ticcessir- of proving that Fort Yukon is the modern-

day successor of an historical sovereign tribe has been removed by publication of the

clarifying 1993 Preamble and list and Congress' amendment of the IRA, the remainder of

tbe Appeals Court directive on remand must be fulfilled.

Finally, the court Indicates that Fort Yukon should let the court know whether it

wishes to proceed before the court or before the Secretary. Gcrk’s Docket No. 166 at 11.

While it may be possible for Fort Yukon to proceed before tbe Secretary in a petition

seeking to exercise exclusive or mandatory referral jurisdiction, Fort Yukon may not

petition tbe Secretary to settle the question of its historical tribal status prior to October 21,

1993. This is because the Secretary's own regulations forbid a tribe from petitioning for

federal recognition if that tribe is already on the Secretary's list of recognized tribes. 25

CFR. § &3J (a) and (b) (1994). Fort Yukon, of counw, has been on all of the Secretary's

published lists since 1982 and thus is precluded from petitioning for federal recognition

prior to October 1993. Doubts about the effect of the lists that pre-dated publication of the

1993 Preamble and list have now been clarified by the Secretary: only tbe entities on tbe

previous lists which were listed ’on tbe basis of their status as tribes — aod which were on |
I• f

the ’modified ANCSA list* and ‘ functioned as political entities exercising governmental |
♦

authority have been included on the 1993 list. 58 Fed. Reg. S4364, 54365 (Oct. 21, 

1993). Publication of the 1993 list was a 'cleaning-up* of prior lists and a clarification, once
4

and for all, of which entities in Alaska were recognized by the Secretary. Thus, resort to
I 4

the Secretary is not an option for clarifying Fort Yukon’s tribal status prior to October 21,

1993. The Secretary has already clarified this question.

For the fmegoing reasons, plaintiffs Motion for Reconsideration should be 

granted and the court's Order modified to accurately reflect the intended purpose of tbe
fc *

Secretary's 1993 Preambto and list - to 'darify the legal sums of Alaska Native villages-,'



give ‘nolicc m to which entities the Department ot the Interior deals with as 'Indian 

tribes’ and identify "Vtose O ttilia which are considered 7 tdian tribes'as a matter of taw by 

virtue of past practices and which, therefore, need not petition the Secretary fcr a 

determination that they now exist as Indian tribes.* 58 Fed. Reg. 9250 (Feb. 16, 1995) 

(emphasis added). In the case of the Native Village of Fort Yukon, these peat practices 

include acknowledgment by the federal government as far back as 1939-40 when its IRA 

Constitution was approved and adopted (see Plaintiffs’ Memorandum in Support of 

Summary Judgment, Gerk’s Docket No. 158 at 21-22); by Congress in the 1971 Alaska 

Native Claims Settlement Aa and all subsequent Indian legislation including the 1978 

Indian Giiid Welfare Aa; and by the Secretary in all published lists of Alaska tribes eince 

1982 For purposes of this case, it is sufficient to find that the Native Village of Fort Yukon 

has been acknowledged as an Iodiua tribe and its 1986 adoption decree should be given full 

faith and credit by the State of Alaska.

Dated this 2Cth day of October, 1995.

ALASKA LFjGAL SERVICES CORPORATION 
Attorneys for Plaintiffs
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R e g i o n a l  R e p o r t s

Court Voids Indian Land Trust Law
p a  u n i . s l». — The Hlli U S Circuit Court of Appeals !••»% 
struck down a hU-year-old federal law that allows Na­
tive American tribes to buy land and render It exempt 
from state a* focal taxes by placing It in trust with tin* 
government.

Officials In many states worry about revenue lost 
when tribes buy land off the reservation and put It in 
trust. South Dakota Attorney General Mark Harnett 
said *li lias a nationwide impact.* lie said of the Nov 7 
decision by a three-judge panel of llie 8th (Jrcull 

The panel ruled 2-to-l dial a law allowing the Inte­
rior Department to acquire land and place It In trust for 
tribes or individuals is unconstitutionally broad, failing 
to set standards on what purpose lhat land s'lould 
servo South Ik s lo ta  p U S  Dept o f  In te rio r . 94-2344 

There was no Immediate response from the Interior 
Department's Washington. D C . office

I lm ruling ramn In a dispute lhat began when tho 
low er MrolnMiiux I film ImiiikIiI ‘II rurex ami the Inte­

rior Department placed the land, partially within the 
i lly of Oaroma, In trust In 1992

Tribal officials Initially said die land should bo 
placed In trust for use as an industrial park They later 
proposed building a casino on die site

I he city of Oacurna and stale sued to challenge the 
way the trust procedure was handled, hut a federal 
judge dismissed die lawsuit

The suit also questioned whether Ulbes can pul 
casinos on land they purchase off their reservation, but 
the appellate panel did not address that Issue. Mr. Dar­
nell said.

The law's broad language could allow the secretary 
of the interior to purchase and place In trust property 
such as factories, office buildings or golf courses, said 
the opinion by Circuit Judge Jam es ti. token

‘ Indeed, it would i errnlt die Secretary to purchase 
the Umpire Slate Uuildlng in trust for a tribal chieftain 
as a wedding present,* Judge loken wrote

CALIFORNIA

C o u r t  U p h o l d s  J 1 . 3 M  A w a r d
sxr mahi n io -C alifornia workers can sue for wrongful 
demotion, the stale Supreme ( uurl litld Nov 13. uphold­
ing a  SI 3 million jw ard lo two engineers who claimed 
they were drmuied m violation of Ilia Pacific Gas ft I l«*c- 

t n  retlky requiring gtiod ra u ta  ll»e unanimous 
• -  «... n% Acnp.r member. Justice 

"**■      ■*

tier* lint the Judge dented summary Judgment mi 
whether Time published with actual malice a statem ent 
that one source of churdi funds Is the 'notorious, self- 
regulated slock exchange In Vancouver. British Colum­
bia. often called the scam capital of the world *

OHIO

A b o r t i o n  L a w  D e l a y e d
hidce Waller Hke has delayed 

• • •».#* nation's

Judge Mamma

PENNSYLVANIA

U n i o n  P a c t  B a r s  D r u g  S u i t
MiiLADEiriiiA-A person's 
access to the federal courts 
In drug and alcohol testing 
cases can be barred by die 
terms of ihe contract with 
his employer, the 3d US.
Circuit Court of Appeals 
ruled unanimously Nov. 7.
Circuit Judge Carul Los 
M animann wrote that 
*even where a drug testing 
policy has been held to be 
constitutionally Infirm, a 
public employee may not 
pursue a civil rights suit 
based upon lhat Infirmity 
where his union and his employer agree to opn  
der that policy * Judge Msnsmann ruled that Mr 
due process claims were satisfied by his unt 
tract's grievance and arbitration process / 
Southeastern Pennsylvan ia Iton spo /ta tlon  A 
95-1012

VIRGINIA

F i d d l e r  S e t t l e s  W i t h  G C
s u m o h - A  settlement was readied Nov I 
tho stale Republican Parly and a fiddler wl 
$20 million over crippling Injuries suffered 
knocked over flag bedecked scaffolding 
Thomas M William* Jr. agraed lo S72S.Ot 
first day of trial, said Joseph Morrissey, an 
Ihe rounlry musician Mr Williams, who p. 

. . .  lelevtsJnn's *llee Haw.* war hit
-• .• e .i-,,#,i i
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TONY KNOWLES. GOVERNOR

OFFICE OF THE A TTORNEY GENERAL >

PO BOX noJOO JUNEAU ALASKA neit OJOO PHONE |40*,4fc'<s3W0 PAX too?}MS-2075

December 13, 1995

The Honorable Brian Porter 
Alaska House of Representatives 
716 W. 4th St., Ste. 360 
Anchorage. AK 99501

Concerns expressed by legislators about the recent decision to drop 
further litigation of the tribal status issue have reminded me of the need to do a 
better job of keeping you informed of activities of tho Department of Law.

Monthly Reports: We will circulate a monthly report of all depaitmental activities 
to you. I have enclosed the first repon for activities in the month of October.

Quarterly Reports: We will provide you with quarterly updates on major litigation 
undertaken by tho Natural Resources Section. This section manages most of our 
litigation against the federal government including tho Statehood Compact Cose 
and subsistence litigation.

Special Reports: On issues of major importance, we will periodically provide more 
in depth analyses. For instance. I will soon provide a more detailed background 
paper on ‘ tribal status* based upon questions raised at the Joint Judiciary 
Committee hearing on the subject lost week.

I hope these steps will contribute to an ovon hotter working 
relationship between tho department and the legislative branch. I would 
appreciate any suggestions you have to improve tho format of thoso reports.

The following is tho quarterly report summarizing many of the active 
subsistence and other significant lawsuits being handled by tho Natural Resources 
Soction of the Department oi u»*v.

I intend to implement three steps in that regard:

jvcm *
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1. Finstad v. Alaska. (U.S. District Court for the District of Columbia 
No. 95-1180 (Judge Royce Lamberth); our file no. 221-96-0007; state's attorney: 
Robert C. Nauheim; plaintiff’s attorney: none (pro se); other defendants' attorneys: 
Ronald G. Birch (Fairbanks North Star Borough), Lisboth Sapirstein (National 
Society of Professional Engineers); Moffet B. Roller (Tom Rosiduik and Roen 
Design, Inc.)) In June 1995, Clinton Finstad filed suit against tho State of Alaska 
and other defendants alleging numerous claims relating to a contract dispute 
between Finstad and the Alaska Department of Natural Resourcos that first arose 
in 1981. Finstad's company, Alaska Architectural and Engineering, Inc., 
performed surveying work for the Department of Natural Resources in 1980-81. 
Finstad filed a suit against the state in 1982 alleging numerous contractual claims. 
The court dismissed the suit in 1986 for lack of prosecution. Finstad now asserts 
that the state has conspired to deprive him of his contractual and constitutional 
rights and has requested $10 million in compensatory damages and $10 million in 
punitive damages.

The state has filed a motion to dismiss ti e complaint asserting 
improper venue, immunity under the Eleventh Amendment to the United States 
Constitution, application of statutes of limitation barring the claims, the absence of 
standing to sue in behalf of the corporation, and failure to state a claim for which 
relief may be granted.

2. Confederated Tribes & Bands of the Yakama Indian Nation, et a), 
v. Malcolm Baldrige. (U.S. District Court for the District of Washington; state’s 
attorneys: Myles Conway and Martin Weinstein). This case was originally filed in 
1983 when certain northwest Indian Tribes' sued the federal government seeking 
to compel the United States to regulate fisheries in federal waters off Alaska to 
protect the Tribes’ treaty fishing rights. In 1984, the Tribes, the United States and 
the States of Oregon, Washington and Alaska entered a stipulation which 
dismissed this litigation ard provided that th*» allocation of salmon between Alaska 
and tho south would be determined under tho mechanisms established by the 
Pacific Salmon Treaty and that the State of Alaska would support ratification of 
that troaty.

In August of 1995, the Tribes, togoihor with tho States of 
Washington and Oregon, sought a Temporary Restraining Order and Preliminary 
Injunction against the southeast Alaska Chinook salmon troll fishery, alleging that 
Alaska had implemented its fishing regime in bad faith and in violation of the 
stipulation and the mechanisms of tho Pacific Salmon Treaty. Judgo Barbara

FEDERAL COURT CASES
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Rothstein entered the TRO and, after a full evidentiary hearing, onjomed the 
southeast Alaska Chinook troll fishery for tho remainder of the 1995 season.

The state sought an emergency stay of the preliminary injunction in 
the Ninth Circuit but was not successful. The state then filed its appeal of tho 
district court decision. All briefing will be comploto by December 6, 1995. No 
date for argument has been set.

3. U.S. et. al.. v. Washington, et. ah. (U.S. District Court for the 
District of Washington; state’s attorneys: Myles Conway and Martin Weinstein).
In U.S. v. Washington. 384 F.Supp. 312 (W.D. Wash. 1974), aff’d 520 F.2d 676 
(9th Cir. 1975), Judge Boldt held that certain northwest Indian Tribes have a 
treaty fishing right to harvest 50 percent of the harvestable fish passing through 
rocognized tribal fishing grounds. Under the continuing jurisdiction of the federal 
court, the northwest Tribes now seek a ruling that theii treaty rights include 
salmon caught in southeast Alaska that would otherwise return to tribal fishing 
grounds.

The state has moved for summary judgment, arguing the Tribes do 
not have any historical rights to salmon caught in Alaska and could not have 
reserved any such rights in their treaties with the United States. The state also 
argues that the geographic scope of treaty fishing rights was adjudicated by Judge 
Boldt and that the tribal claims are barred b\Kfsl»7dicata7^Briefing and argument 
are complete and we are awaiting a decisiorvTrofh the' tJIFtrict court.

A trial is now scheduled for October 1996 and discovery is moving 
forward. The parties are also working to develop a "Joint Biolopical Statement" 
which will contain agreed scientific facts related to the make-up of state and tribal 
fisheries.

4. Katie John v. United Stales (John II) (United States District 
Court No. A90-484 Civ. (Judge Holland); Ninth Cir. No. 94-35481; our file No. 
223-91-0275; state’s attorneys: Joanne Grace and Henry Wilson; plaintiffs’ 
attorney: Heather Kendall of NARF; U.S.’ attorneys: Dean Di ‘ more and 
Elizabeth Ann Peterson. This is one of the jointly-managed ANILCA subsistence 
cases.1 The plaintiffs claim that ANILCA requires the federal government to

1 In 1993, the district court decided to manage tho following ANILCA cases 
jointly as to jurisdictional issues: Kluti Kaah_Native_Vil)afle QLCoooer Center v. 
Alaska (consolidated with Arctic.Regional Fish andGame Council v. Babbitt). Katie 
John v. United States (consolidated with Aiflskfl_yJ3ailbiiI). Fjsh and Game Fund 
y^Alaska, MflliyfL-VillflflC-OLSleyans-y^MLYcc, Perattovich v. United States. 
Nativti.yillaflB.Qf Quinhflflak^JJmted.SiatfiS, and KeLzler v. Alaska. The court
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manage fisheries in navigable waters of Alaska, and accordingly, that the Federal 
Subsistence Board should take over managomont of tho Copper River and 
authorize a subsistence fishery at Bazulnetas.

On March 30, 1994, Judge Holland ruled that navigable waters are 
"public lands" because the navigational servitude is an intorost to which tho United 
Statos has title. (The navigational servitude is a power that enables the federal 
government to regulate navigable waters for purposes of commerce, navigation 
and national defense). Judge Holland stayed his decision pending appeal.

On April 20, 1995 the Ninth Circuit Court of Appeals reversed Judge 
Holland's decision, rejecting the argument that all navigable waters are "public 
lands" because of the navigational servitude. However, the Ninth Circuit accepted 
an alternative argument advanced by tho plaintiffs and federal defendants and hold 
that "public lands" includes navigable waters in which the United States has 
reserved water rights. (Under the reserved water rights doctrine, when the United 
S*ates withdraws land and reserves it for a federai purpose •• for example, a 
national park or wildlife refuge -  it also reserves by implication water rights 
necessary to fulfill the purposes of the reservation). The court remanded the case 
to the Departments of Interior and Agriculture to identity those waters.

The state filed a petition for rehearing before the Ninth Circuit, 
arguing that navigable waters are not "public lands" under any theory. The court 
denied the State's petition for rehearing on August 8. 1995. On August 9, the 
State submitted the Alaska Supreme Court's decision in Tot* moff v. State.
P .2d  , 1995 WL 479510 (Alaska 1995), to th e ^^^G rm u jt as supplemental
authority. On August 10, 1995, the Ninth CircyflTsita sfljanjjaJWdered the mandate 
withheld pending further order of the court, and_aa-Atigust30, it ordered the 
parties to submit supplemental letter briefs addressing the analysis of ANILCA's 
definition of ‘ public lands' in the Alaska Supreme Court's Totemoff decision. Tne 
parties all ’ ’ed tho requested briefs by September 13, 1995.

decided to deal with tho scope of the federal government’s authority (the "who" 
issue) and whether navigable waters are "public lands," (the "where I" issue) first. 
Tho parties agreed to stay proceedings in the other cases until the Ninth Circuit 
rendered its decision in BablliU and John on the "who" and "where" issues. The 
court identified the question raised in Stevens Village, whether tho authority of tho 
Fedoral Subsistence Board (FSB) extends to state and private lands, as the next 
major issue to bo decided (the "whore II" issue). Tho parties agreed to stay 
proceedings on the "whero II" issue pending action by tho Departments of Interior 
and Agriculture on a rulemaking petition submitted by the Stovcns Village plaintiffs 
and others, requesting that the FSB’s authority be extended to state and private 
lands.
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As tho state's deadline for petitioning the United States Supreme 
Court for certiorari approached, the state's counsel became concerned as to 
whether tho state had a final order from tho Ninth Circuit, and filed a motion 
asking the court to clarify whether it had issued a final order. The court 
rospondod in a manner that does not answer the question, but leads counsel to 
believe that the court still is considering the case. The state applied to the United 
States Supreme Court for an extension of time to file its petition for certiorari, and 
Justice O'Connor granted an extension until December 6. The petition for 
certiorari was filed on December 5, 1995.

5. Sievens_Villaqe v._McVee and Rosier (United States District Court 
No. A92-567 Civ. (Judge Holland); our file no. 221 -93-0123; state's attorneys: 
Joanne Grace and Henry Wilson; plaintiffs' attorney: Eric Smith; U. S.* attorneys: 
Bruce Landon and Dean Dunsmore). This is one of the jointly managed ANILCA 
cases that have been stayed pending final resolution of the jurisdictional issues 
raised in John and the rulemaking petition requesting that federal regulatory 
authority be extended to state and private lands.

In 1992, plaintiffs filed suit against the Federal Subsistence Board 
(FSB) and ADF&G, alleging they are being denied their federal subsistence priority 
because the United States is allowing holders of state tier II permits to hunt moose 
on federal lands within Game Management Unit 25(D) West and because the 
federal hunting regular ■ms are restrictive. Judge Holland denied plaintiffs' motion 
foi a temporary restraining order (TRO). Following the TRO hearing, the federal 
defendants moved for a voluntary remand to the FSB. On remand, tho FSB 
changed its regulations to accommodate plaintiffs’ requests for: an extension of 
the season; provisions allowing a permittee to designate another person to hunt on 
his or her behalf; and closing federal public lands in GMU 25D West to hunting by 
non local residents. The parties filed cross-motions for summary judgment and 
held oral argument on the only remaining issue, which is whether the FSB has 
authority to regulate hunting on state managed lands adjacent to federal lands in 
GMU 25D West to protect subsistence uses on "public lands" in GMU 25D West. 
Judge Holland has characterized the question of whether the FSB can regulate the 
taking of fish and game off "public lands" as the "where II" issue.

Judge Holland tentatively indicated in .he stay order filed as a result 
of tho Babbitt and Jotm decisions that the FSB lack:; authority off "public lands" 
because the Secretaries of Interior and Agriculture did not grant such authority in 
the regulations establishing tho FSB. Judge Holland expressed no opinion on the 
question of whether the Secretaries themselves have that authority, but indicated 
that he would entertain further briefing on the issue. Meanwhile, the Stevens 
ViUaflfl plaintiffs and others submitted a rulemaking petition to the Secretaries of 
Agriculture and Interior, renuesting that they cxtond tho FSB’s authority to state 
and private lands. The parties agreed to stay the case temporarily while the
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Secretaries consider tho petition. Comments wore solicitod in a Federal Register 
notice datod February 2, 1995, and the state submitted commonts opposing the 
petition to initiate rulemaking. The federal agencies have not taken action on the 
petition, and the case remains stayed. The court held a status conference on 
August 16. At that time Judge Holland indicated that, if tho federal agencies have 
not taken action on the rulemaking petition by January of 1996, that he would be 
inclined to rule on the issue. The federal defendants were directed to submit 
another status report on January 6, 1996.

6. Native Village of Quinhagal. v. United States (United States 
District Court No. A93-023 Civ. (Judge Holland); Ninth Cir. No. 93-35496; our file 
no. 221-93-0041; state's attorneys: Henry Wilson and Joanne Grace; plaintiffs’ 
attorneys: Carol Daniel and Joseph Johnson (ALSC); John Starkey (AVCP)). This 
is one of the jointly managed ANILCA cases that have been stayed pending final 
resolution of the jurisdictional issues raised in John and tho rulemaking petition 
requesting that federal regulatory authority be extended to state and private lands.

The plaintiffs (the villages of Quinhagak and Goodnews Bay, the 
AVCP, and individual Yup’ik Natives) seek declaratory and injunctive alief allowing 
the harvest of rainbow trout from the Kanektok and Goodnews Rivers for 
subsistence. The plaintiffs claim that navigable rivers are "public lands" for 
purposes of ANILCA, lhat the state has no subsistence jurisdiction over the waters 
of the Kanektok and Goodnews River systems, and that the federal government 
has the authority to regulate non-public lands and waters owned by the state 
when necessary to provide for subsistence uses.

In March, 1993, the Board of Fisheries adopted regulations that lifted 
the ban on harvest of rainbow trout for subsistence in southwest Alaska and 
allowed fishermen to keep rainbow trout harvested incidentally in other 
subsistence fisheries. In April 1993 the Federal Subsistence Board adopted 
regulations which allow the harvest of rainbow trout for subsistence in non- 
navigable waters, with some restrictions. Judge Holland denied the plaintiffs' 
motion for preliminary injunction, finding the plaintiffs had not demonstrated 
irreparable harm. The plaintiffs appealed. On September 1. 1994. the Ninth 
Circuit reversed, finding that the villages face a threat of loss of an important 
subsistence food source, as well as destruction of their culture and way of life.
The Ninth Circuit suggested that the state’s "incidental takings" regulation 
denigrates the importance of subsistence fisheries, and that by its narrow 
interpretation of "public lands" the United States has allowed Alaska to continue a 
policy of promoting sport and commercial fishing at the expense of subsistence 
users. Tho Ninth Circuit expressed no opinion regarding the merits of tho villages’ 
claim that navigable waters are "public lands" subject to federal jurisdiction under 
Title VIII of ANILCA. Although tho issue of attorneys feos was not raised, the 
Ninth Circuit’s opinion provides that the plaintiffs are entitled to recover all of their
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attorneys' fees, including fees related to their request for preliminary injunction. 
The state filed a petition for rehearing on tho attorneys' fees issue, which the 
court denied.

The case was remanded to the district court, and the plaintiffs have 
filed an application for attorney's fees and costs in the total amount of 
$355,534.14. The state and federal defendants are attempting to negotiate a 
settlement of the attorney's fees claim.

7. Peratfovich v. United States (United States District Court No. A92- 
734 Civ. (Judge Holland); our file no. 221-93-0340; state's attorneys: Henry 
Wilson and Joanne Grace (monitoring); plaintiffs' attorneys: Thomas Luebben and 
Richard Young of Albuquerque, New Mexico; U.S.’ attorney: Dean Dunsmore). 
This is one of the jointly managed ANILCA cases that have been stayed pending 
final resolution of the jurisdictional issues raised in John and the rulemaking 
petition requesting that federal regulatory authority be extended to state and 
private lands.

The plaintiffs seek declaratory and injunctive relief requiring the 
Federal Subsistence Board (FSB) to issue a collective permit allowing the harvest 
of up to 366,000 pounds of herring roe on kelp (1000 pounds per individual for 
366 applicants) from the waters of southeast Alaska as "customary trade." The 
FSB has taken the position that it lacks jurisdiction over the navigable waters 
where the harvest would occur. The plaintiffs claim that navigable waters are 
"public lands" for purposes of ANILCA, or alternatively that the waters and 
submerged lands within the boundaries of the Tongass National Forest were 
reserved by the United States as part of a pre-statehood withdrawal. The state 
has not been named as a party, and has sought unsuccessfully to intervene. At 
its meeting in March, 1993, the State Board of Fisheries adopted a "customary 
trade*' regulation allowing sale of up to 32 pounds of herring spawn on substrate 
by an individual, and up to 158 pounds per household. Also in March 1993,
Judge Holland denied plaintiffs' motion for a preliminary injunction, finding that 
plaintiffs had not shown that they face irreparable injury or a likelihood of success 
on the merits.

8 . EislLantl-Gamo Fund v..Alaska and.UniietLSiaias (United States 
District Court No. A92-0443 Civ. (Judge Holland); our file no. 221-92-0832; 
state's attorneys: Joanne Grace and Henry Wilson; plaintiff's attorneys: Edgar 
Paul Boyko; intervenor attorneys: Mike Stanley and Marc Slonim). This is one of 
the jointly managed ANILCA cases that have been stayed pending final resolution 
of tho jurisdictional issues raised in John and the rulemaking petition requesting 
that federal regulatory authority be extended to state and private lands.
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A coalition of commercial salmon fishermen in the Yukon and 
Kuskokwim Rivers challenge the Area M (False Pass) fishery also addressed in the 
Elim state court case. Plaintiffs raise various constitutional and statutory grounds, 
including violation of tho Magnuson Act and Title VIII of ANILCA, and soek to have 
the Secretary of Commerce or Interior tako over management of commercial and 
subsistence fisheries in Area M and in the Y-K region. A coalition consisting of the 
Peninsula Marketing Association, Concerned Area M Fishermen, Aleutians East 
Borough, and various Area M Native groups have been granted leave to intervene. 
The state, federal defendants, and intervenors have filed motions to dismiss 
plaintiffs' second amended complaint. Judge Holland had the matter under 
advisement until the case was stayed.

9. Ketzler v. Alaska (United States District Court No. F90-040 Civ. 
(Judge Holland); our file No. 221-92-0278; state's attorney: Robert Nauheim; 
plaintiffs' attorney: none, as Marc Grober has withdrawn). This is one of the 
jointly managed ANILCA cases that have been stayed pending final resolution of 
tho jurisdictional issues raised in John and the rulemaking petition requesting that 
federal regulatory authority be extended to state and private lands.

This case challenged the closure of the Kantishna and Toklat Rivers to 
subsistence fishing for chum salmon urder state regulations now superseded. The 
plaintiffs assert that the Board of Fisheries has impermissibly denied them 
subsistence rights provided under ANILCA and the Alaska Native Allotment Act. 
The state moved for dismissal of plaintiffs' ANILCA and Allotment Act claims in 
September, 1991, based on jurisdictional grounds similar to those assorted by the 
state in John and Kluti-Kaah. The state's motion was denied with leave to renew 
if and when the case is reactivated.

10. Kluti-Kaah..v. Alaska (United States District Court No. A90-004
(Judge Holland); our file no. 221-90-0433; state's attorney: Robert Nauheim; 
plaintiff's attorneys: Eric Smith of RURALCAP and Heather Kendall of the Native 
American Rights Fund (NARF); Mike Walleri of Tanana Chiefs' Conference (TCC>). 
This is one of the jointly managed ANILCA cases that have been stayed pending 
final resolution of the jurisdictional issues raised in John and the rulemaking 
petition requesting that federal regulatory authority be extended to state and 
private lands.

Plaintiffs and intervenors initially challenged state and federal 
regulations governing subsistence hunting of caribou in the Copper River basin. 
Plaintiffs claimed, among other things, that the federal regulations impermissibly 
fail to cover caribou located on state lands. This case has been consolidated with 
Arctic Regional Council v. United States. Kluti-Kaah filed an amended complaint 
which does not include any claims against the state. The court granted an 
unopposed motion by tho federal government to dismiss TCC’s claims against it
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and the court dismissed all of the claims against the state following an unopposed 

motion by tho state.

11. Arctic Regional C o u n c il v. United States (United States District 

Court No. A 9 0 - 4 1 9  Civ. (Judge Holland); our file no. 221-90-0433; state's 

attorney: (state not a party, but case is consolidated with Kluti Kaah v. Alaska -  

Robert Nauheim, state's attorney); plaintiff’s attorney: Eric Smith). This is one of 

the jointly m a n a g e d  A N I L C A  cases that have been stayed pending final resolution 

of the jurisdictional issues raised in Jo h n  and the rulemaking petition requesting 

that federal regulatory authority be extended to state and private lands.

Plaintiffs challenge several aspects of regulations adopted by the 

Federal Subsistence Board including the failure of federal regulations to extend to 

navigable waters and territorial seas.

12. Alveska Pipeline Service Co. v. Kluti Kaah N ative Village of 

C o pper Center (United States District Court No. A87-201 (Judge Holland); our file 

no. 223-87-0422; state’s attorney: Elizabeth Barry; Alyeska's attorney: J a m e s  

A t w o o d ;  defendant’s attorney: Larry Aschenbrenner of NARF). In 1 9 8 7  the 

Native Village of Copper Center passed a business activities tax that applies on its 

face to the portion of T A P S  that passes through the area. Alyoska sued to enjoin 

collection of the tax and the state intervened as a plaintiff. S u m m a r y  judgment 

motions and motions to dismiss have been denied twice. The plaintiffs conceded 

the tribal status of Kluti Kaah for purposes of this case. A  trial on  the question of 

whether this land constitutes "Indian country" w a s  held the w e e k  of January 18,

1994. O n  N o v e m b e r  28, 1995, Judge Holland ruled that following passage of 

A N C S A ,  Alaska Native tribes are not under the superintendence of the federal 

government and A N C S A  lands are not Indian country. The defendants will appeal 

to the Ninth Circuit.

13. T v o n e k  v, Puckett iUnited States District Court No. A 8 2 - 3 6 9  

Civ (Judge Holland); our file nos. 223-90-0182 and 661-93-0327; state's 

attorney: Elizabeth Barry (state is participating as amicus curiae); plaintiffs' 

attorney: Bart Garber; defendants Puckett’s attorney: Randall Simpson; 

defendants Slawsons' attorney: Lewis Gordon; defendants Kaloa’s and 

Constantine’s attorney: Robert Wagstaff). Tyonek originally sued the defendants 

to enforce village ordinances prohibiting n o n - m e m b e r s  from remaining in the village 

without village permission and prohibiting m e m b e r s  from renting their houses to 

n o n - m e m b e r s  without village permission. The case has been r e m a n d e d  for 

preparation of express findings to support the court's holding that Ty o n e k  is an 

Indian Tribe protected by sovereign immunity and that its land is "Indian country." 

Th e  state's motion to participate as amicus in the case w a s  granted. T h e  parties 

(not amici) have filed proposed findings of fact and conclusions of law on the issue
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o f tr ib a l s ta tu s . C ross m o tions fo r pa rtia l summ ary judgm en t on T yon e k 's 
so ve re ig n im m u n ity are pend ing .

14 . S tate v . Harrison (U n ited S ta tes D is tr ic t Court No. A 9 4 -4 6 4 Cl 
(Judge H o lland ); ou r file no. 2 2 1 -9 5 -0 2 7 0 ; s ta te ’ s a tto rneys : John Baker and 
R obe rt N auhe im ; U .S .' a tto rn e y s : Ann Ju liano and Bruce Landon; p riva te 
d e fe n d a n ts ' a tto rn e y : M ichae l Robb ins). Th is ac tion o rig in a lly invo lved tw o 
sepa ra te bu t re la ted coun ts : (1) the s ta te ’ s assertion o f a rig h t-o f-w a y fo r the 
C h icka lo on R iver Road across the Na tive a llo tm en t ow ned by members o f the 
H a rrison fam ily , w h o cla im  tha t the a llo tm en t con s titu te s sove re ign Ind ian coun try ; 
and (2) a cha llenge to the inc lus ion o f Ch icka loon Native V illage, o f w h ich the 
H a rrison s are m embers, on the Bureau o f Ind ian A ffa irs ’ O ctober, 1993 lis t o f 
fede ra lly -re cogn ize d tribes . The Harrisons had relied on C h icka loon ’ s inc lus ion on 
th e 199 3 lis t to c la im  im m un ity from  A laska law , inc lud ing charges o f obs tru c tin g 
la w fu l pub lic use o f the Ch icka loon River Road. The United S ta tes moved to 
d ism iss the s ta te ’ s com p la in t, in it ia lly a rgu ing tha t the Quie t T itle A c t, 28 U .S .C . § 
2 4 0 9 a , fo rb id s any jud ic ia l inqu iry in to the va lid ity o f the s ta te 's r ig h t-o f-w a y to 
th e e x te n t th a t " tru s t or re s tr ic te d Ind ian land " is im p lica ted . We amended our 
com p la in t to seek a title ad ju d ica tio n under 25 U .S .C . § 357 , the federa l 
co n d em na tio n s ta tu te ; w e expec t th is to m oo t the U .S .’ ju risd ic tio na l ob je c tio n on 
th e road issue . The U.S. m oved to d ism iss our cha llenge to C h icka loon 's triba l 
s ta tu s on the g round tha t it p resen ts a po litica l question w h ich the federa l cou rts 
m ay no t re v iew . W e in itia lly opposed on the basis tha t the U.S. acted a rb itra rily 
and ca p ric io u s ly in lis ting C h icka loon , thus the po litica l question doc tr in e does not 
app ly . On N ovem be r 17 w e filed a m o tio n to vo lun ta rily d ism iss ou r cha llenge to 
tr ib a l s ta tu s , based on the dec is ion no t to appeal Judge Ho lland 's dec is ion 
uph o ld in g the 1993 list in the Vene tie (Ft. Y ukon ) case On Novem ber 2 4 Judge 
Ho lland issued an order d ism iss ing the trib a l s ta tus coun t.

15 . A laska v. Un ited S ta te s (United States D is tr ic t C ou rt No. A 93 - 
4 3 7  CV (JKS) (Judge S ing le ton ); N in th Cir. No. 9 4 -3 6 1 7 6 s ta te 's a tto rn e ys : 
Joanne G -ace and John Baker; U .S .’ a tto rn e y : Bruce Landon; D oyon 's a tto rn e y : 
N a than Be rge rbes t). A fte r n o tify in g the Un ited S tates o f its in te n t to qu ie t title to 
o ve r 100 w a te rbo d ie s th ro u g h o u t A laska , the sta te filed su it in Novem be r, 1993 , 
to qu ie t tit le  to  th ree rive rs in no rth e a s t A laska . The federa l gove rnm en t has 
p re v io u s ly de te rm ined tha t all th ree rive rs , the Kandik, the Nation , and the B lack, 
are nav igab le .

The Un ited S ta te s ' m o tio n to dism iss the su it w as den ied by the 
D is tr ic t C ou rt on O c tobe r 6, 1994 . The co u rt agreed w ith the sta te tha t the mere 
p o s s ib ility th a t the Un ited S ta tes m igh t ow n the riverbeds co n s titu te d a cloud on 
the s ta te 's  tit le  su ffic ie n t to tr ig ge r the w a ive r o f sovere ign im m un ity in the Quie t 
T it le  A c t. Tho Un ited S ta tes appea led the dec is ion to the N in th C ircu it.
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The N in th C ircu it ruled in favo r o f the s ta te , ho ld ing th a t the United 
S ta te s d id not havo a righ t to appeal un til the dec is ion bc fo ro tho D is tr ic t Court is 
fin a l, th a t is, un til the D is tr ic t Court de te rm ines the unde rly ing n a v ig a b ility cla im . 
The Un ited S ta tes ' answ e r to the s ta te 's com p la in t w as due in early Novem ber, 
1 99 5 . Ins tead , the U.S. has filed a m o tion to c e r t ify  fo r appeal the den ia l o f its 
m o tio n to dism iss.

16. Know les , e t al. v . NMFS (U .S . D is tr ic t Court, no. A 9 5 -1 2 1 -C V  
(Judge Sedw ick ); our file no. 2 2 1 -9 5 -1 0 1 2 ; s ta te 's a tto rn e ys : H en ry W ilson and 
M a rtin W e ins te in ; federa l a tto rneys : Samuel Rauch, Charles S hocke y and Fred 
D ishe roon ; a tto rney fo r proposed in te rveno r A laska T ro lle rs A sso c ia tio n (ATA ): 
B ruce W eyh rauch ). The sta te seeks dec la ra to ry and in ju nc tive re lie f under tho 
Endangered Species A c t (ESA) and the A dm in is tra tiv e P rocedure A c t (APA) w ith 
regard to the ESA Section 7 consu lta tio n and b io log ica l op in ion for sa lm on 
fishe ries o f f the coast o f A laska during the 1994 season and 1 9 9 4 /1 9 9 5  w in te r 
season. Small numbers o f Snake P ;ve r fall Chinook are believed to be harvested in 
the sou theas t A laska fishe ries . Only a fra c tio n o f the Snake River fa ll Chinook tha t 
e x it A laska wa te rs su rv ive to reach the spaw n ing g rounds because o f in te rven ing 
losses in Canadian and sou the rn U.S. fishe ries and losses resu lting from  Colum bia 
R iver h yd ro pow e r ope ra tions .

The sta te alleges tha t harves t reuuc tio n s imposed on the sou theas t 
A laska fisheries by NMFS in 1994 were a rb itra ry and un law fu l because the 
red uc tio n s did no t resu lt in a b io log ica lly s ig n ifica n t co n tr ib u tio n to th e Snake River 
fa ll Ch inook spawn ing popu la tion . The sta te also alleges tha t the p rocedu res 
fo llow ed by NMFS were im prope r, and tha t NMFS a rb itra r ily fa iled to  take in to 
a cco u n t ana lyses presented by ADF&G th a t es tim a te the percen tage o f Snake 
R iver fa ll Chinook tha t w ou ld actua lly reach the spaw n ing g rounds if n o t harvested 
in A laskan fisheries. The Alaska Tro lle rs A ssoc ia tion has filed a m o tio n to 
in te rvene in the case tha t the cou rt has under adv isem en t. The co u rt a lso den ied 
the federa l de fendan ts ' m o tion to trans fe r the case to the D is tr ic t o f O regon .

NMFS filed a m otion to dism iss the ac tio n on tw o g ro und s . F irst, 
NMFS argued tha t the re is no case or con tro ve rs y , because ADF&G "p ro po sed " 
the fishe ry regime at issue as the resu lt o f nego tia tions w ith  NMFS. Second , the 
federa l de fendan ts argued tha t the case is m oo t because the 199 4 season is ove r. 
The s ta te opposed the m o tion .

On Novem ber 2, 1995 , Judge Holland gran ted NMFS ’ m o tio n and 
d ism issed the com p la in t on the theo ry tha t the sta te canno t argue th a t a fina l 
agency ac tion it proposed is a rb itra ry and cap ric io us . The cou rt did no t reach the 
m oo tness question . The sta te is de te rm in ing w he th e r to appea l. The s ta te is also 
de te rm in in g w he the r to file ano the r law su it conce rn ing the p rocedu res fo llow ed in 
the ESA section 7 consu lta tio n fo r the 1995 sou theas t A laska fishe rie s .
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17. Ramsev. et al. v. Brown (U.S. District Court, Portland, Oregon; 
case no. C94-0224-WD; Ninth Cir. No. 95-35471; our file no. 221-94-0769; 
state’s attorneys: Henry Wilson and Martin Weinstein). This suit challenges 
actions of federal agencies relating to Snake Rivor salmon under the Endangered 
Species Act (EGA). The state is a defendant along with the U.S. Department of 
Commerce, NMFS, the Pacific Fishery Management Council, the North Pacific 
Fishery Management Council (NPFMC), the Department of Interior, the State of 
Oregon and the State of Washington. The plaintiffs are a private individual and 
tho Direct Service Industries (DSIs), aluminum companies who purchase power 
generated in the Federal Columbia River Power System (FCRPS) directly from 
Bonneville Power Administration (BPA). The DSIs are concerned about the 
application of the ESA to Snake River salmon bocause measures that would 
benefit salmon, such as spilling water over dams without power production, 
increasing river flows, and drawing down reservoirs, would result in higher electric 
rates for the DSIs. The DSIs have sought to enjoin commercial fisheries that 
incidentally harvest listed Snake River salmon, including Southeast Alaska 
fisheries.

In this action, the DSIs have three sets of claims. First, the DSIs 
allege that if a mixed stock fishery harvests any listed salmon, the taking is not 
"incidental" within the meaning of the ESA, and is therefore illegal under section 9 
of the ESA. This set of claims was dismissed after the Ninth Circuit rejected the 
same argument in PNGC v. Brown. 38 F.3d 1058 (9th Cir. 1994), an earlier action 
filed by the DSIs and utilities. Second, the DSIs argue that harvests approved by 
the federal and state agencies in which listed fish are taken incidentally constitute 
"major federal action" under NEPA, and that required environmental impact 
statements have not been prepared or supplemented. On October 20, 1994 Judge 
Marsh ruled against the DSIs on the NEPA claims. Third, the DSIs allege that 
NMFS should review certain fisheries, including the southeast Alaska fisheries, 
under section 10 instead of section 7 of the ESA. Section 10, which covers state 
or private action, is more restrictive than section 7, which covers federal action. 
Before the matter was fully briefed, the DSIs stipulated to dismiss this claim as to 
Alaska, and on April 4, 1995 Judge Marsh ruled against the DSIs on the claims 
against Oregon and Washington. The DSIs have appealed to the Ninth Circuit.
The briefing is complete, but oral argument has not been scheduled.

18. Native Village of Eagle v. State &_U.S. (U.S. District Court No. 
F95-005-Civ (Judge Singleton); our file 221-95-0706; state's attorney: Kathryn 
Skendzel; U.S.* attorney: Dean Dunsmore; plaintiff's attorney: Mike Walleri of 
Tanana Chiefs Conference). Eagle seeks a forfeiture of title to the former Eagle 
school site and abatement of any health and safety hazards on the proporty.

The U.S. quitclaimed the property to the state in 1967, requiring that 
the property be used for school or other public purposes. The state opened a new
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school in 1986 and has not used tho old sito since then. The U.S. has not invoked 
the reverter clause in the quitclaim deed. Plaintiff asserts that vandalism of the 
property, the presence of asbestos-containing materials in the school and possible 
fuel spills have created a public health hazard and a nuisance to the village. It 
seeks restoration of tho property, and reconveyance of title to the federal 
government. Judge Singleton denied the state's motion to dismiss and requested 
briefing on whether the property was within Indian Country prior to ANCSA. The 
parties have temporarily stayed the case pending settlement discussions.

19. Alaska .v, Brown (9th Circuit Court of Appeals); Alaska v.
United States (Federal Circuit Court of Appeals No. 95-5073; state's attorneys: 
Joanne Grace and Kathryn Skendzel). In May 1992 the state filed two lawsuits 
against the United States challenging the congressional ban on the export of North 
Slope crude oil. The State filed one case in the federal district court in Anchorage, 
alleging that the ban violates the tenth amendment, the guarantee clause, and the 
port preference clause of the U.S. Constitution, and one case in the Court of 
Federal Claims, seeking compensation for a fifth amendment taking. The State is 
represented by Birch, Horton, Bittner & Cherot.

In the claims court case, the United States filed a motion to dismiss, 
alleging that the statute of limitations had run on the State's claim. The court 
ruled against Alaska, holding that its claims are barred by the six-year statute of 
limitations imposed by federal statutes. The general statute of limitations for 
actions in the Court of Federal Claims provides that the petition must be filed 
within six years after the claim accrues. 28 U.S.C. 2501. The court held that the 
state's claim for a taking of its mineral rights in oil beneath state-owned land 
accrued when Congress passed the 1979 Export Administration Act. Alaska *iled 
its complaint on April 30, 1992, more than six years after 1979. The State has 
appealed the case to the United States Court of Appeals for the Federal Circuit.

In the district court case, the court granted the United States' motion 
for summary judgment on March 1, 1994, finding the ban constitutional. The 
state appealed to the Ninth Circuit, and the parties briefed the appeal.

Both cases were intended to encourage members of Congress to 
support the lifting of the ban, but in light of the adverse rulings below were stayed 
pending Congress' consideration of a bill to authorize export of North Slope crude
oil. Congress passed the bill, and on November 20 President Clinton signed it into 
law. These cases will likely be dismissed once the President signs the national 
interest determination, the final government step before export of oil may occur.

20. Alaska v. United States ([compact case), United States Court of 
Federal Claims 93-454 L Civ.; our file no. 221-94-0115; state’s counsel: Joanne 
Grace and Heller, Erhman, White & McAullife; U.S.' attorney: Margaret Sweeney).



December 13, 1995 Page 14

On Ju ly 22 , 1993 , the sta te filed su it aga ins t the Un ited S ta tes in the C ou rt o f 
Federal C laims fo r v io la tin g the sta tehood com pac t. Congress in c luded in the 
s ta te hood act a g ran t to A laska o f 9 0%  o f the revenues from  o il and gas 
deve lopm em on fe d e rr l lands, to  assure tha t A laska w ou ld be able to finance sta te 
gove rnm en t. The s ta te alleges tha t the act co n s titu te s a co n tra c t because it 
requ ired approva l o f the vo te rs o f A laska to bocom o e ffe c tiv e , and because 
A laskans relied on the te rm s o f the ac t in agree ing to accep t the soc ia l, po litic a l, 
and financ ia l respons ib ilitie s o f s ta tehood . The sta te argues th a t the Un ited S ta tos 
canno t un ila te ra lly amend an essen tia l p rov is ion o f th is agreem en t.

S pec ifica lly , the sta te alleges th a t Congress breached its p rom ise to 
g ive the sta te 90%  o f revenues from  o il and gas deve lopm en t on fede ra l lands by 
w ith d raw in g land from  m inera l leasing, selling land to th ird pa rtie s , and pay ing 
A laska less than 9 0%  o f the revenue it rece ives. The sta te a lso a lleges a breach 
o f the covenan t o f good fa ith and fa ir dea ling , fra udu le n t inducem en t, and a tak ing 
w ith o u t com pensa tion in v io la tio n o f the fif th  am endm en t, fo r w h ic h  it requests 
com pensa tion o f $29 b illion .

On Novem be r 30 , 1994 , the sta te moved fo r partia l sum m ary 
ju d gm en t to resolve the issue o f w he th e r ihe Un ited S ta tes can deduc t 
adm in is tra tive expenses from  A la ska ’ s 90%  share o f the revenues. The United 
S ta tes has opposed the m o tion and filed a m o tion to d ism iss all the c la im s . The 
sta te filed its respons ive b rie fing on Ju ly 13, 1995 , and the Un ited S ta tes filed its 
fina l b rie fs on Novem be r 1, 1995 . The s ta te 's fina i brie f was filed on Decem be r 7,
1 99 5 . The cou rt has no t ye t schedu led oral a rgum en t.

21 . S ta te .o f.A la s k a .v ,.U n ite d S ta tes , Un ited S ta tes D is tr ic t C ou rt, 
A 8 7 -4 5 0 -C V  (HRH) [PLO 8 2 ]; (S ta te 'c a tto rn e y : Joanne Grace; U .S . a tto rn e y :
B ruce Landon; In te rveno r A rc tic Slope Regional Corp . a tto rn e y : David C rosby ). 
Fo llow ing adm in is tra tive proceed ings , the s ta te b rough t th is ac tio n in 1987 to 
qu ie t tit le  to the lands unde rly ing in land nav igab le w a te rs in an area w ith d ra w n in 
1943 by Public Lend O rder 82 (PLO 82 ). The U.S. Supreme Cou rt has held tha t 
tit le to submerged lands passes to n ew  sta tes at s ta te hood as a m a tte r o f 
co n s titu tio n a l grace under the equal foo tin g doc tr in e . A t stake in th is case is tit le  
to the lands underly ing the nav igab le w a te rs on 4 8 m illion acres. The Un ited 
S ta tes main ta ins th a t the submerged lands w ith in  PLO 82 did no t pass to the s ta te 
because the area w as reserved at sta tehood 'th e rese rva tion w as revoked in 
1960 ). Tho sta te argues tha t the Un ited S ta tes has no t ove rcom e the s trong 
p re sum p tion aga inst fin d ing tha t Congress in tended bo th to reserve the subm erged 
lands and to de fea t s ta te tit le  to them .

A rc t'c S lope Regional C o rpo ra tion in te rvened in the case because it 
c la im s an in te rest .n the subm erged lands as w e ll. Tho parties com p le te d b rie fin g
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in 1993 and presented oral argument on June 30, 1994. The court has not yet 
issued a decision.

STATE COURT CASES

1. Hanson v. State (Alaska Superior Court No. 3AN-94-11088 Cl 
(Anchorage: Judge Woodward); our file no. 223-95-0291; state’s attorney:
Steven Daugherty, plaintiff's attorney: Eric Smith). Two members of the Alaska 
Board of Fisheries (Board), Virgil Umphonour and John Hanson, challenged tho 
state's interpretation and implementation of the Executive Branch Ethics Act, AS 
39.52. At the November 1994, Board meoting, the Board voted to uphold an 
ethics determination made by its chair, and Mr. Hanson and Mr. Umphenour were 
excluded from deliberating or voting on a number of proposals affecting tho 
fisheries in which they participate and hold limited entry permits. They requested 
a declaratory judgment that c limited entry permit is not a "per se" significant 
financial interest, and that any proposal affecting a fishery for which a limited 
entry permit was issued will not have a "per se" significant impact upon that 
fishery under the Ethics Act. They also requested a declaratory judgment stating 
that the Board impermissibly disqualified them from participation at the November 
meeting. Judge Woodward denied all three of the plaintiffs' requests and 
dismissed their complaint in March of 1995.

2. BuueL-V^Alaska Board oJ-Fisheries (Alaska Superior Court No. 1 SI- 
94-169 Cl (Sitka: Judge Zervos); our file no. 223-94-0597; state's attorney: 
Steven Daugherty; plaintiff is oro se). Mr. Rutter, who holds both power and hand 
troll permits, has challenged the January 1994 allocation of Chinook salmon by the 
Board of Fisheries. Mr. Rutter has also challenged regulations because they do not 
prohibit the use of downriggers by guided sport fishers. Among other claims, Mr. 
Rutter asserts that these regulations are intended to "disenfranchise" troll fishers 
and are arbitrary and capricious. Cross motions for summary judgment are 
pending.

3. Morrv v. State (Alaska Superior Court No. 2BA-83-98 Civ. 
(Barrow: Judge Jefferies); Supreme Ct. Nos. S-4632. 4660; our file no. 223-91- 
0180; state's attorney: Steve White; plaintiff's attorney: Bill Caldwell of Alaska 
Legal Services; plaintiff-intervenor's attorney: Johr. Starkey). A subsistence 
hunter from northwest Alaska claimed that state regulations requiring all brown 
bear hunter, to purchcse tags and seal the bears' hides and skulls violated 
traditional subsistence hunting practices.

Tho superior court in Borrow granted Morry partial summary judgment 
and, at the same time, created two new standards for the state subsistence law. 
The court hold that fish and game regulations are not valid unless they create the
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"least adverse impact possible" on subsistence uses and that the subsistence law 
protects the customary and traditional character of hunting.

The state appealed to the Alaska Supreme Court, and on July 10, 
1992, tho court issued a decision upholding the all-Alaskan policy and agreeing 
with the state’s analysis of the subsistence law post-McDowell. The court also 
agreed that the "least adverse impact" standard was inapplicable and that the 
Boards of Fisheries and Game were not obligated to fashion regulations that track 
the customary and traditional methods of hunting in a given area. The court did 
find, however, that tho Board had failed to adopt subsistence regulations in 
accordance with APA procedures. The matter was remanded to the Board of 
Game which reviewed and readopted the new hunter registration requirements in 
the spring of 1993. The superior court has not yet reviewed the board's 
roadoption.

4. Sorenson v. State (Alaska Superior Court No. 3AN-91-10649 Civ. 
(Anchorage, Judge Woodward); our file no. 221-92 0417; state's attorney: Kevin 
Saxby; plaintiff's attorneys: Eric Smith and ALSC). This is a class action 
challenging tho tier II subsistence permit system and the regulations for moose 
hunting in GMU 16B. In November 1992 the plaintiffs filed a motion for an order 
remanding the case to the Board of Game for reconsideration of the regulations in 
light of the 1992 subsistence law. In January 1993 Judge Woodward denied the 
motion, but stayed the case and retained jurisdiction pending the Board's March 
1993 meeting. At that meeting the Board reviewed the tier II point system and 
Unit 16(B) hunting regulations, and made changes to the permit regulations. At its 
March 1994 meeting the Board made additional changes to the GMU 16(B) moose 
hunting regulations. The plaintiffs then challenged the new regulations, and the 
case has been certified as a class action. Judge Woodward recently ruled against 
the state on the parties’ cross-motions for summary judgment, holding that, 1) the 
Board improperly determined the number of moose needed to provide a reasonable 
opportunity for subsistence, 2) the Board improperly permitted sport and tier II 
subsistence seasons on the same population, and 3) the tier II appeal process is 
inadequate. Final judgment has not yet been entered.

5. State v. Dale Raitto (Alaska District Court Nos. 2EM-S93-107 
Cr. and 4BE-S92-1206 Cr. (Bethel, Judge Pengilly); our file no. 221-93-0068; 
state's attorneys: Lance Nelson and Kathryn Skend/el; defendant’s attorney:
Marc Grober). A commercial fisherman from Salcha was charged with selling 
closed season fish on the Lower Yukon River. He raised the defense that tho fish 
were taken for subsistence and his conduct is thus subject to preemptive federal 
jurisdiction. Tho district court, however, denied a motion to dismiss based on that 
dofenso. Raitto moved for stay of his state prosecution in federal district court. 
Judge Holland denied the motion, finding that Raitto was not a rural resident for 
ANILCA purposos. The Ninth Circuit also denied an emergency motion for stay.
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The case settled after we picked a jury. Raitto agreed to forfeit his $40,000 boat 
and pay an additional $16,000 + . Raitto voluntarily dismissed the federal caso.

6. Sumnef-StraiLAdYiSQfY CQmmitlee_v..Stale (Alaska Superior Court 
(Juneau, Judge Carpeneti); our file no. 223-91-0099; state's attorney: Steve 
White; plaintiff's attorney: ALSC). The Sumner Strait Advisory Committee claimed 
that in 1989 the Board of Fisheries incorrectly decided that fish stocks at two 
southeast villages - Point Baker and Port Protection - had not been subject to 
customary and traditional uses.

The committee presented a now proposal, and at a spring 1995 
meeting, tho Board made positive customary and traditional findings for certain 
stocks in the Point Baker-Port Protection area. Thereafter, the court dismissed the 
lawsuit with each side to bear its costs.

7. Native Village of Elim v. State (Alaska Superior Court No. 2NO-92- 
80 Civ.; consolidated with Peninsula Marketing Ass'n et al. v. Rosier. Alaska 
Superior Court No. 1JU-94-520 Civil (Nome. Judge Erlich); our file no 221-92- 
0645; state’s attorney: Lance Nelson; plaintiffs' attorneys: Bill Caldwell (ALSC), 
Heather Kendall (NARF), Eric Smith, John Starkey; intervenor PMA's attorneys: 
Mike Stanley, Marc Slonim).

Plaintiffs claim that the Area M (False Pass) June fishery violates the 
subsistence law and the sustained yield provisions of the Alaska Constitution 
because it allegedly intercepts chum salmon bound for subsistence fisheries in 
Norton Sound. In 1992 plaintiffs moved for an injunction to prevent harvest of 
chum salmon in the Area M June fishery. The request for an injunction was 
denied.

At a March 1994 meeting, the Board adopted a number of measures 
intended to allow chum salmon to pass through the Alaska Peninsula (Area M) and 
western Alaska fisheries to spawning grounds and to provide the department with 
additional flexibility to conserve western Alaska ch m salmon stocks. The Board 
retained the 700,000 Area M June fishery chum cap set out in the South 
Unimak/Shumagin Islands June Salmon Management Plan. Elim amended its 
complaint to challenge these actions and also the Board's recently adopted mixed 
stock fisheries management regulation.

Meanwhile, Peninsula Marketing Association (PMA), Concerned Area 
M Fishermen, the Aleutians East Borough, and Alaska Peninsula Native 
corporations and tribal councils filed a new action, PMm v .  Rosier, seeking 
declaratory and Injunctive relief to prevent the Commissioner from reducing the 
chum salmon harvest level to less than the 700.000 provided under the chum cap
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established in the Board's management plan. Tho PMA v. Rosier caso was 
consolidated with Elim-

In April 1994, Elim moved for a preliminary injunction to roquire tho 
Commissioner to use his omorgency order authority to limit the harvost of chum 
salmon in tho Juno fishery to 300,000 fish. PMA sought the opposite roliof, on 
order to rostrain tho Commissioner from managing tho fishery in a mannor that 
would result in the harvest of less than 700,000 chum salmon. The stato opposed 
both motions.

Judge Erlich ruled that the Commissioner was prohibited from taking 
any action based upon information already presontod to the Board at tho March,
1994 meeting. Judge Erlich's ruling did not prevent the Commissioner from taking 
emergency order action based on additional information that was not availablo at 
tho board mooting. Also, Judge Erlich found AS 16.05.270 to bo "instructive" os 
a means of resolving the dispute between the Board and the Commissioner as to 
the chum cap. and, on his own motion, referred the matter to the Governor.

Both PMA and Elim petitioned for review to the Alaska Supreme 
Court, and moved for stays. The Alaska Suprome Court hold that tho 
Commissioner was prohibited from taking any action with regard to the 1994 Area 
M fishery, based upon information already presented to tho Board, but was not 
prcventod from taking emorgoncy order action based on additional information that 
was not available at the board meeting. Peninsula Marketing Ass'n v. Rosier. 890 
P 2d 567 (Alaska 1995).

In January 1995 plaintiffs moved for summary judgment. In February
1995 the Board again examined the Area M June fishery and adoptod additional 
measures to reduce harvest of chum salmon while allowing prosecution of the 
sockoyo fishery. Tho Board retained the 700.000 chum cop. Plaintiffs 
supplemented their briefing after the February meeting. The state ond PMA each 
opposod the motion and cross-moved for summary judgmont on all claims.

On September 24. 1995, Judge Erlich issued his decision on partial 
summary judgment in favor of plaintiffs. He ordered the matter remanded to tho 
Board of Fishones, enjoining tho June Fishery until tho Board explains tho basis of 
tho chum allocation utilising a sciontific/rationol approach and/or a historical 
analysis as justification for its allocation doosions. The PMA mtervenor/ 
defendants petitioned for roviow of Judgo Erlich’s decision to the Alaska Supromo 
Court. On Novombcr 22. 1995 the Suprome Court domed the potition for roviow. 
indicating that tho Injunction would be lifted onco tho board issuod a writton 
justification for its actions. In tho moontimo, tho Board votod to appoint o four- 
porson committee to draft a decisional documont.
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8. Lord v. Rosier (Alaska Superior Court No. 4FA-93-2294 Civ. 
(Fairbanks, Judge Saveli); our file no. 221-94-0231; state's attorney: Bonnie 
Harris; Plaintiff's attorney: Mike Walleri of Tanana Chiefs Council; (Intorvonors, 
represented by attorney Bill Caldwell of ALS, voluntarily dismissed their claims). 
After ADF&G reduced, then closed the entire Yukon River to subsistence fishing 
for fall chum salmon bocauso the extremely low return of fall chum would not 
meet escapement goals, Lord, Tanana Chiefs Council, and the other plaintiffs filed 
suit claiming that tho state illegally closed the Yukon River to subsistence fishing 
for fall chum salmon to protect sustained yield. Plaintiffs moved for preliminary 
Injunction to enjoin tho state from closing the fall chum subsistence fishery. The 
court denied the injunction.

On tho merits, plaintiffs claimed that the closure was illegal because 
the department arbitrarily set the goal of 400,000 fall chum for the Yukon River, 
tho department was required to adopt the escapement goal under the 
Administrative Procedure Act. the state failed to manage the fishery resource on 
the sustained yield principle, and the closure violated tho subsistence lav/.
Plaintiffs also claimed that the ADF&G's sonar under-counted the fish returning to 
tho river. Lord amended the complaint to add a claim for monetary damagos for 
loss of fishing opportunity.

The state moved for and was granted dismissal of Lord's claim that 
the state was required to lower escapement gocfs for Yukon fall chum in order to 
provido for subsistence uses. Lord's remaining claims concerned generally 
allegations of violations of tho subsistence law in allocation of fall chum resources, 
and various claims of violation of the Administrative Procedure Act, equal 
protection, ond sustained yield.

Trial was scheduled for the week of October 16, 1995. but in early 
October, wo negotiated a settlement with the plaintiffs. In roturn for dismissal of 
the action, the state agreed to support two agenda change requests, one dealing 
with the Yukon Fall Chum Management Plan and the other with the post-Juno 
Area M fishery. We also agreed that if the fall chum proposal were endorsed by 
the Yukon River Drainage Fishermen's Association, that we would support the 
proposal before the Board. Wo made no such commitment concerning the Area M 
post-June fishery proposal.

It turned out that, after a YRDFA mooting, the plaintiffs withdrew 
their fall chum agenda change request and proposal before tho Board considered 
it. Tho Aren M post-June fishery agenda change request was denied by the Board 
becauso the members folt there wero substantially similar proposals already on the 
agenda, and that any Board member could offer this particular ono os on 
amendmont to an oxisttng proposal.
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9. Kenaitze Indian Tribe v. State (Alaska Superior Court No. 3AN-91- 
4569 Civ. (Anchorage, Judgo Fabe); our file no. 223-91-0528; attorneys for state: 
Steve White and Henry Wilson, attorney for plaintiffs: Carol Daniel (ALSC); 
attorney for intervenors: F.ic Smith). The Kenaitzo tribe filod suit to challenge the 
Cook Inlet subsistence ,'ishing regulations. The case was stayed pending the 
Supremo Court’s Morrv decision. The Kcnaitzos amended their complaint to 
challenge the constitutionality of the 1992 subsistence law. Other Native groups 
from Ninilchik, Eklutna and Knik intervened.

Judgo Fabe granted summary judgment invalidating the 
nonsubsistence area provision of the 1992 law on the grounds that it violates the 
equal access provisions of the state constitution. On May 9, 1995 the Alaska 
Supreme Court reversed, holding that the nonsubsistence area provision is valid. 
However, the court found unconstitutional another provision of the 1992 
subsistence law that makes the proximity of an individual’s domicile a factor at the 
tier II level. The court ordered the parties to address the constitutionality of the 
tier II domicile factor because the Kenaitzes argued that residents of 
nonsubsistence areas would always be at a disadvantage when fish and game 
populations are insufficient to satisfy all subsistence needs and the tier II 
preference is invoked. Regulations have been adopted to reinstate the 
nonsubsistenco areas.

The Kenaitzes’ challenge to the findings of tho Joint Boards that 
resulted in the establishment of the Anchorage/MatSu/Kenai Peninsula 
nonsubsistence area remains to be decided. A status conference was held before 
Judge Fabe on August 15. 1995.

The parties agreed on a briefing schedule with regard to the remaining 
issues. The plaintiffs will file a motion for summary judgment on February 1,
1996, the state will file an opposition on April 1, 1996. and the plaintiffs will file a 
reply on April 22, 1996.

10. Totemoff v. State (Alaska Supreme Court No. S-6151; our file 
no. 221-92-0668; state’s attornoy: Joanne Grace; appellant's attorney: Paul 
Malin). Mr. Totemoff. a resident of Tatitlek. was convicted of taking deer on 
Naked Island (federal "public land" located in Prince William Sound) using a 
spotlight, which is prohibited under state general and federal subsistence hunting 
regulations. Mr. Totemoff appealed, arguing that spotlighting is a customary and 
traditional method of subsistence hunting and that ANILCA preempts all state 
hunting regulations on Nakod Island. The Alaska Court of Appeals affirmed the 
conviction. Tho court rejected his arguments that tho state had no criminal 
jurisdiction to prosocuto him, held that Alaska has concurrent game management 
authority on federal public lands in Alaska, rejected his argument that the virtually 
idontical federal spotlighting prohibition pre empted state law, and held that he
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was not entitled to assert a subsistence defense. Tho Alaska Supremo Court 
granted Mr. Totemoff's potition for hearing and ordored tho parties to specifically 
address throe issues: (1) whether Mr. Totemoff is entitled to a subsistence 
dofonse under ANILCA; (2) whether there is "a sufficient nonfederal land nexus" 
to sustain Totomoff's conviction solely under Alaska law; and (3) whother John v. 
U.S. procludos the stato from asserting that tidolands or lands under navigable 
waters to the 3 mile limit are not subject to ANILCA.

Tho court issued its decision in August 1995. It held that the state
has jurisdiction to enforce its hunting and fishing laws against subsistence users 
on fodoral land as long as those laws do not conflict with federal laws or 
regulations (i.e. the Federal Subsistence Board's jurisdiction and promulgation of 
regulations do not proempt nonconflicting stato laws, and the state can cite and 
prosecute rural residents violating these laws.)

The court held also that title VIII of ANILCA does not protect 
customary and traditional means and methods, and therefore even if Totemoff 
could establish that spotlighting deer is a customary practice, he has no 
entitlement to engage in that practice by virtue of ANILCA.

Alternatively, the court held that even if ANILCA did protect 
spotlighting, Totemoff did not shoot the deer from "public lands" as defined in §
102 of ANILCA because public lands do not include navigable waters. In so 
concluding, the court expressly disagreed with the Ninth Circuit Court of Appeals' 
decision in State v. Babbitt. 54 F.Cd 549 (commonly known as the Katie John 
case).

Finally, the court found that the regulation banning spotlighting is not 
invalid because the Board of Game failed to hold a hearing to determine whothor 
the regulation was suitable for application to subsistence hunting. Totemoff had 
not offered any evidence that the regulation was invalidly adopted. Tho District 
Court failed to consider this issue because it ruled that Totemoff's challenge was 
barred by ElusKfl. however, so the case is remanded to determine whether the 
regulation was invalidly adopted in some other way.

Because this case directly conflicts with the Ninth Circuit decision on 
tho definition of 'public lands,' tho defendant's attorney plans to petition tho 
United States Supreme Court for certiorari.

11. Jones v. State (Alaska Court of Appeals No. A-5100; our file 
no. 221-94-0885; state’s attorneys: John Baker, Robert Nauhoim, David Wallaco; 
defendant's attorney: Denton Pearson). Jonas is a Sitka resident convicted of 
taking a deer out of season. Jones did not deny taking the doer, but claimed 
immunity from state prosecution on tho grounds that ho is an enrolled member of
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the Sitka Tribe; that he took tho door within tho boundaries of a Nativo allotment, 
which ho alleges to be Indian country; and that he somehow derives aboriginal 
hunting rights from his prosonce on tho allotmont, which is owned by his uncle. 
The state has argued that tribal jurisdiction is not implicated in the case, since, 
oven assuming the existonco of the Sitka Tribe, Jonos made no showing that tho 
oxercise of state jurisdiction would impair tribal functions; that Jones can claim no 
aboriginal hunting rights, since all such rights were extinguished by ANCSA; and, 
that the state has criminal jurisdiction over his conduct under 18 U.S.C. § 1162(a) 
("Public Law 280"), regardless of whether the allotment in question is Indian 
country. On August 8, 1994, the Court of Appeals stayed the case pending a 
decision by the Alaska Suprome Court in Totemoff v. State. No. S-6151, in which 
the defendants, charged with "spotlighting" doer in violation of state law, claim a 
federal subsistence defense preempting state law. On October 20, the Alaska 
Supreme Court ruled in Totemoff that state law is not preempted, but that 
Totemoff may argue on remand that the regulation under which he was convicted 
was invalidly adopted. Because Jonos never challenged the regulation in his case, 
we anticipate filing a motion in the Court of Appeals to lift the stay and affirm his 
conviction.

12. State v. Lillian E. Charles. Margaret Lauth. Darvl James, et al. 
(Alaska District Court Nos. 1CR-592-218 Cr.; 1CR-592-219 Cr.; 1CR-592-214; 
1CR-592-215; 1CR-592-216; 1CR-592-217 Cr. (Craig, Judge Froehlich); state's 
attorneys: Robert Reges and Steve White; defendants' attorneys: James Wendt 
(Alaska Public Defender) and Theresa Chenhall). Six residents from the Craig- 
Klawock area were charged with possessing herring roe on kelp in excess of state 
permit limits, and three of the six were charged with commercial fishing for herring 
roe on kelp without a limited entry permit. All six moved to dismiss on the ground 
that the state lacks jurisdiction under Title VIII of ANILCA. They argued that the 
federal government has taken over subsistence fishing on federal public lands and 
that the waters in which the fishing occurred abuts the Tongass National Forest 
and hence are federal waters under federal, not state, jurisdiction. At the trial the 
court denied defendants' request to offer customary trade and mistake of law 
defenses but it granted their motion to dismiss the commercial fishing charge. Tho 
state dropped charges against one defendant, and the jury returned guilty verdicts 
on the five remaining defendants for tho possession charge. The defendants 
appealed various legal rulings to the Alaska Court of Appeals, who upheld the trial 
court. The defendants have since appealed to the Alaska Supreme Court the issue 
of whether they should have been able to present a "subsistence defense."

13. Kodiak Seafood Processors.Ass!n. v._State (Superior Court No. 
1JU-93-274 Civ. (Juneau, Judgo Weeks); our filo no. 223-93-0451; state's 
attorneys: Stove White and Martin Weinstein). On February 26, 1993, the Kodiak 
office of the Department of Fish and Gamo decided to conduct an exploratory 
research oporation to obtain catch data on the abundance of scallop and crab
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rosources within waters that had been closed by the Board of Fisheries to 
commercial scallop fishing since 1969. The Board of Fisherios closed tho area in 
1969 to scallop dredging by regulation (5 AAC 38.425) in order to protect 
dwindling crab resources that would get caught in the scallop dredges. Since tho 
Department has not done a stock assessment in these waters since 1969, the 
Department was oagor to once again oxplore tho area. To obtain tho catch data, 
tho Department entered into an arrangement with a commercial scallop fisherman 
permitting him to conduct a limited harvest of scallops under the supervision and 
control of a Department biologist who was aboard the vessel and monitored the 
operation. Under the arrangement, the commercial fisherman would keep the 
catch in exchange for the use of the vessel and gear. To protect against a crab 
by-catch problem, the Department had the power under the permit to stop the 
operation. KSPA sought a preliminary injunction and ultimately a permanent 
injunction to prevent the Department from authorizing scallop dredging in these 
closed waters. KSPA has raised numerous legal issues. Among the most 
important. KSPA challenges the Department’s authority to authorize commercial 
fishing as a means to conduct research in waters closed by the Board of Fisheries, 
and challenges the Department's authority to issue emergency orders to open 
waters closed by the Board of Fisheries. The court, finding tho issuo was moot, 
denied KSPA’s request for a preliminary injunction. The parties filed motions for 
summary judgment. .Judge Weeks granted the state's motion, but denied the 
state's motion for attorney's fees. On appeal, the supreme court ruled in the 
state's favor on all issues except that it denied the state attorney's fees.

14. MatlakatJa Indian Community & Herring Coalition v. State 
(Alaska Sup. No. IKE-94-176 Civ. (Ketchikan, Judge Zervos); our file no. 223-94- 
0391; state’s attorney: Martin Weinstein; plaintiffs' attorneys Leroy Wilder and 
Clifford Smith, defendant-intcrvenor Southeast Fishermen's Coalition’s attorney, 
Bruce Weyhrauch). Plaintiffs brought this lawsuit to stop the department from 
prosecuting its 1994 herring sac roe fishery in the vicinity of Cat Island, which is 
located approximately 6 miles east of Annette Island. Plaintiffs alleged that at the 
1994 meeting in Ketchikan, the Board of Fisheries failed to take a "hard look" at 
tho scientific evidence the Metlakatla Indian Community put forth in support of 
their belief that a discreto "stock" of herring from Annotte Island is mixing with 
herring in the state's Kah Shakes area in the Cat Island vicinity. The plaintiffs 
sought an injunction to prevent the state from conducting a sac roe fishery in tho 
Cat Island area because o* the alleged mixing of the "stocks." The court hRld a 
two-day evidentiary .y on plaintiff’s motion for a preliminary injunction and 
then denied the m o t i o n .  The Department conducted its sac roe fishery in the Cat 
Island area this year. Tho parties have settled the case and a stipulation for 
dismissal with prejudice has been filed with tho court.

15. Payton v. State (Alaska Superior Court No. 3AN-94-0150 Civil 
(Anchorage, Judgo Souter); our file no. 221-94-0797; attornoy for state: Kevin
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Saxby; attorney for plaintiffs: William Caldwell of ALSC). This case challenges 
actions of the Board of Fisheries relating to salmon fisheries in the Upper Yentna 
River area. The Paytons allege that the Board improperly failed to  find customary 
and traditional uses of salmon in the Yentna River. The Paytons also allege that 
the Board of Fisheries is unlawfully composed of representatives of special interost 
groups, and request that the Board of Fisheries be reconstituted. Class 
certification has been denied, and the court recently granted the state summary 
judgment upholding tho Board’s determination that current uses are not customary 
and traditional. The issues about how the Board is constituted remain undecided 
and may be the subject of further summary judgment motions.

16. KJutLKaah_Native_Villaqe v. State. RosieMKIuti Kaah II) Superior 
Court No. 3AN-94-7363 Civ. (Anchorage, Judgo Fabe); our filo no. 221-95-0171; 
state’s attorneys: Lance Nelson and Kevin Saxby; plaintiffs' attorneys: NARF 
(Heather Kendall). Kluti Kaah Native Village of Copper Center and Copper River 
Native Association, Inc. challenged Unit 13 moose regulations. They argue that it 
should be a tier II hunt and that the spike fork/50 inch antler provision fails to 
provide a reasonable opportunity. Plaintiffs recently dismissed tho suit based on 
regulations adopted by the Board of Game last spring.

17. Slate v. Adam and Marie Arnariak (Alaska Court of Appeals no. 
A-5397; state's attorney: Kevin Saxby; Arnariaks' attorneys: Paul Snyder and 
Fred Torisi; amicus curiae Togiak's attorney: Bruce Baltar). The state initiated 
misdemeanor prosecutions of a husband and wife from Togiak who trespassed on 
Round Island, part of the Walrus Islands State Game Sanctuary, and illegally shot a 
walrus. The Dillingham District Court dismissed the charges on the grounds that 
the Marine Mammal Protection Act, 16 U.S.C. §1371 et seq., preempts any state 
regulation which would affect the hunting of marine mammals by Natives. The 
state appealed, arguing that the state may regulate uses and control access on its 
own land, and that 5th and 10th amendment analysis preclude interpreting the 
Marine Mammal Protection Act as forbidding such state control of state land. The 
Arnariaks and amici Native Village of Togiak and Bristol Bay Native Association 
argued that the intent of tho federal Act was to preserve Native hunting rights and 
that under principles of Indian law, and because of the federal navigation 
servitude, state control of the sanctuary has been preempted, at least to some 
extent. The Court of Appeals ruled against the state but ignored tho constitutional 
issues. The Alaska Supreme Court has granted discretionary review and briefing is 
complete. Oral argument has not yet been set.

18. Bradv v. State (Alaska Superior Court Consolidated No. 4AN-94- 
2951 Civ. (Judge Michalski); state’s attorney: Kevin Saxby; plaintiffs are pro so). 
Terry and Steven Brady (father and son) sued tho state in separate actions seeking 
declaratory and injunctive relief, plus damages. They seek quantum meruit or 
contractual recovery for work done in relation to rejected applications for
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negotiated state timber sales, breach of contract damages for the rejected sale 
contracts, damages for the state's alleged mismanagement of natural resources 
since statehood, and injunctive and declaratory relief requiring the state to adopt a 
much more intensivo management scheme for its resources, especially forests.
The state successfully moved to consolidate their cases and responded by arguing 
sovereign immunity, that no contract existed, that the work was volunteered, and 
that the necessary elements for injunctive and declaratory relief are absent. 
Summary judgment has boon granted on all claims addressed in the state's motion. 
Discovery is being conducted on the remaining claims. The Bradys recently 
obtained permission to amend their complaints to add individual counts against 
several state officials for alleged tortious conduct.

19. BflaL-Qwners United, et al.. v. State (Alaska Superior Court No. 
4BE-94-0383 Civ. (Judge Savelle); state’s attorneys: Kevin Saxby and Bonnie 
Harris; intervenor Sleetmute's attorney: Cathlcen Connolly, ALSC; plaintiffs’ 
attorneys; Scott Sidell and Christopher Provost). Bethel-area hunters sued the 
state, claiming that the 40 horsepower restriction in the Holitnn-Hoholitna 
Controlled Use Area unconstitutionally interfered with their subsistence moose 
hunting. They brought their suit just a few days before the '94 hunting season 
opened, and sought an immediate TRO and preliminary injunction against 
enforcement of the regulation and declaratory relief that the restriction was invalid. 
The state opposed, arguing that the regulation was a constitutional, tried-and-true 
methods and means restriction. On the day before the season opened, Judge 
Savelle granted the injunction, removing the restriction 'se of boats equipped 
with motors over 40 h.p. for hunting. Intervenor Native v.,.oge of Sleetmute 
petitioned for review to the Alaska Supreme Court, and the state joined in their 
petition and submitted briefing. The court granted review and overturned the 
injunction mid-way through the season, making the regulation effective again. The 
Boat Owners have asked the Supreme Court to clarify its ruling, but have taken no 
other action in this matter.

20. Alaska-Sportfishiiiq Ass’n, et al. v. State (Alaska Superior Court 
No. 3AN-94-8606 Civ. (Judge Shortell); state's attorney: Kevin Saxby; Alaska 
Sportfishing Ass'n, et al.’s attorney: Jilliann De La Hunt (Trustees for Alaska)). 
Alaska Sportfishing and a number of othor env:. inmental and sportsman's groups 
appealed each of DNR's decisions to conduct ten small timber sales on the Kenai 
Peninsula, as well as the Division of Forestry's Five Year Schedule of Timber Sales 
(a statutory prerequisite to timber sale decisions). They have indicated that all 
future proposed sales will also be appealed. Alaska Sportfishing has requested an 
emergency stay of each of the sales which hove all been denied, so the sales have 
been made and logging may start in early December. Alaska Sportfishing argued 
that DNR violated various constitutional and statutory requirements in approving 
the sales, notably the sustained yield clause. Tho over 10,000 page record has 
been prepared, and the court held that Alaska Sportfishing, et al., must pay the
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s ta te 's  co s ts in do ing co. Appe llan ts then subm itte d the ir b rie f and an addendum 
to th e re co rd , w h ich the sta te opposed . The C ou rt recen tly ordered tho appe llan ts 
to redo the ir b rie f and s truck the ir addendum , so issues have been som ewha t 
s im p lif ie d . The s ta te 's brie f w ill be com p le ted a fte r appe llan ts co rre c t and refile 
th e ir b rie f.

2 1 . K rohn v. S ta te (A laska Supe rio r C ou rt No. 3KN -94 -730 C iv. 
(D is tr ic t C ou rt Judge Neville , pro tern); s ta te ’s a tto rn e y s : Lance Nelson and 
Bonn ie Harris ; K roh n ’ s a tto rn e y : A rth u r "C h u c k " Robinson). Edward Krohn, a 
Kena i area spo rt and subs is tence fishe rm an , filed a com p la in t seeking to inva lida te 
the em e rgency regu la tions adop ted in the sp ring o f 1994 estab lish ing subs is tence 
h u n tin g and fish ing in the fo rm e r nonsubs is tence areas (p rim arily the Kenai 
Pen insu la ) in response to the supe rio r c o u r t ’ s o rde r in Kenaitze v. S ta te , w h ich 
in va lid a te d the nonsubs is tence area p rov is ions o f the s ta te 's subsis tence law  (the 
supe rio r c o u r t 's  dec is ion in Kenaitze has since been reversed by the Alaska 
Sup rem e Cou rt).

P la in tiff cla im ed tha t the basis s ta ted in the find ing o f em ergency was 
no t s u ff ic ie n t under the APA to ju s tify em ergency regu la tions , because the 
ne ce s s ity fo r the em ergency regu la tions w as crea ted by the s ta te 's ow n de lay in 
appea lin g and seeking a stay o f the supe rio r c o u r t 's  Kena itze order, w h ich was 
issued in Novem be r 1993 . The sta te opposed . Judge Neville upheld the fin d in g o f 
em e rge ncy . She found tha t the fac t tha t the s ta te had appealed and moved fo r 
and been gran ted a s ta y , w h ich was la te r vaca ted , did no t prec lude the s ta te from  
ad o p tin g em ergency regu la tions to im p lem en t the Kenaitze order. She conc luded 
th a t the c ircum s tan ces necess ita ting em ergency regu la tions cou ld not fa irly be 
sa io to be so le ly the fau lt o f the agency . The fa c t th o t an agency ’ s prio r dec is ions 
co n tr ib u te d  to , or caused, the ex is tence o f the cla im ed em ergency did not 
necessa rily p rec lude em ergency regu la tions .

The s ta te subsequen tly moved fo r, and w as gran ted summary 
ju d gm e n t and fina l judgm en t on all cla im s. The co u rt held tha t the Comm issioner 
o f F ish and Game cou ld , and p rope rly d id , adop t em ergency regu la tions th rough a 
de le ga tio n from  the Board o f Fisheries, even though the Comm iss ioner did no t 
fo llo w  the same procedu res the Board w ou ld have fo llow ed in its normal cou rse o f 
a d o p tin g regu la tio ns . The co u rt also held the Comm iss ione r was not required 
und e r the APA or the Open M ee tings A c t to hold a pub lic m ee ting at w h ich 
m em be rs o f the pub lic cou ld appear to te s tify or pe rsona lly subm it w ritte n 
com m en ts . The o p p o rtu n ity to subm it w r itte n com m en ts by mail sa tis fied tho APA 
requ irem en ts .

On O c tobe r 9, 1995 , p la in tiff filed a no tice o f appea l on all c la im s to 
th e A la ska Supreme Court. W e w il' opposo the appea l.
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22. Miyasato v. State (Alaska Court of Appeals No. A-05486; our file 
no. 221-96-0004; state's attorney: Joanne Grace; appellant's attorney Galen 
Paine (public defender)). This is an appeal from a criminal conviction of Mr. 
Miyasato for taking salmon over 16 inches long from Starrigavin Creok in Sitka.
Mr. Miyasato claims that the state does not have jurisdiction to prosecute him for 
violations of state regulations because he is a rural resident who was taking fish 
from federal "public lands," over which he claims the United States has exclusive 
jurisdiction. The state argued that it has jurisdiction because Starrigavin Creek 
does not constitute "public lands" under the Ninth Circuit’s Katie John decision 
and because the state law does not conflict with federal law. The court has the 
case under advisement.

23. Cordova District Fir^ecmeaAJniied y^State (Anchorage Superior 
Court 3AN-95-4880 Cl; our file no. 223-95-0556; attorneys for state: Steve 
White and Steven Weaver; plaintiffs' attorney: Pat Laring, Trustees for Alaska). 
Cordova residents petitioned the Coastal Policy Council concerning DNR's 
proposed consistency finding for oil and gas lease sale #79 on tracts in the gulf of 
Alaska. We advised the Council that when considering petitions, it may only 
review standards that are set out in applicable district plans and may only consider 
the effects of projects that lie within the boundaries of land or water regulated by 
those plans. Based on that advice, the Council found that the lease sale area was 
not within the boundaries of the only applicable program (the Cordova Coastal 
Program), and it d:smissed the petitions. On June 12, several Cordova fishers and 
a fisher's organization filed this action in superior court claiming that these 
interpretations c f the Alaska Coastal Management Program are too narrow. The 
case has been briefed and argued before the superior court, and we are awaiting 
its decision.

Please do not hesitate to call if you have questions about this report 
or the October monthly report.

Sincerely,

. Botelho 
Attorney General

Enclosure
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K e y  f a c t s  sl f i n d i n g s

h e  f o l l o w i n g  a re  s e le c te d  s t a t i s t i c a l a n d  o t h e r  

f i n d in g s  o f  t h e  A la s k a  N a t i v e s  C o m m is s i o n .

P r e s e n t e d  b y  i s s u e  a r e a ,  t h e s e  d a t a  a r e  I n t e n d e d  t o  

a c q u a i n t  t h e  r e a d e r  w i t h  k e y  i n f o r m a t i o n  a b o u t  t h e  

m a n y  t o p i c s  s t u d i e d  b y  t h e  C o m m i s s i o n .  V o lum e s I I and in  o f 

th e F in a l R ep o n c o n ta in  a d d it io n a l s ta t is t ic s and ana lyses b v issue axes. U n le ss o th e rw is e  no ted , 

s ta t is t ic s  and fin d in g s w e re deve loped b y  d ie  A la ska N a tiv e s C om m is s io n  based on a n um b e r o f 

fede ra l, sta te and p r iv a te  sources, in c lu d in g  1990 Census data.

> o c L c li  /  C ?  c c i t c c t d t

<̂ Z ^ h c  A la s k a N a t iv e  b ir th r a te  ia 36 ,5 fo r each 1,000 p o p u la t io n , t l ie ic /o re  th e  dem and fo r 

se rv ic e s su c h as e le m e n ta ry  schoo ls , H ea d S ta n  p ro g ram ; and c o m m u n i ty  h e a lth  ca re has 

been in c re a s in g  in  th e  v il la g e * .

re sp e c t to  N a t iv e  c h ild re n , th e  p u b l ic  e d u ca tio n s y s tc n  m u s t encom pass w o  se ts o f 

s k i l ls  and va lu e s : th e  f i r s t se t o f s k i l ls  is  th a t necessa ry fo r success in  tra d i t io n a l N a t iv e  l i ie - 

w aya , th e second se t is  th a t necessa ry fo r success in  W es te rn so c ie ty .

<\ ^ b e  N a t iv e  m o r ta l i t y  ra te  is m o re  th a n  th re e  t im e s  th e  n a t io n a l average, a n d a s ig n if ic a n t 

pe rce n ta ge o f N a t iv e s  dea ths is  a lc o h o l- re la te d .

1 0 1



/ £ > o t h  th e  N a t iv e  in f a n t m o r t a l i t y  ra te  a n d  F e ta l A lc o h o l S y n d ro m e  ra te  a re  m o re  th a n  

tw ic e  th e  n a t io n a l a ve rage .

<Y ^ h e  b i r t h  ra te  a m o n g  A la s k a  N a t iv e  te e n s aged 15 -19 w a s tw o  a n d  o n e -h a lf t im e s  h ig h e r 

th a n  t h e i r  c o u n te r p a r t s  n a t io n w id e  tn  1988

A l j s k a  F e d e ra t io n  o f N a t iv e s  fo u n d  th a t b e tw e e n  1984 a n d  1988 th e  n u m b e r o f N a t iv e  

c h i ld r e n  r e c e iv in g  p r o te c t io n  s e rv ic e s  f r o m  th e  S ta te  o f A la s k a  in c re a s e d  f io r n  2 ,0 3 5 to  3 ,1 0 9 ; 

th is  m e a n s th a t in  1988 , a t le a s t o n e in  e v e ry  e le v e n  N a t iv e  c h i ld r e n  w a s in  n e e d o f a n d  

re c e iv in g  c h i ld  p r o te c t io n  s e rv ic e s .

1 992 , th e  S ta te  D e p a r tm e n t o f H e a l th  a n d  S o c ia l S e rv ic e s re c e iv e d  1 1 ,5 0 9 C P S (C h i ld  

P ro te c t io n  S e rv ic e s ) re p o r ts  o f h a rm  IL e . p h y s ic a l abuse , n e g le c t, s e x u a l a b u se a n d  m e n ta l 

m iu r y ) . O f th e s e , 3 0  p e rc e n t (o r a b o u t 3 ,5 0 0 ) in v o lv e d  A la s k a  N a t iv e  c h i ld r e n . T h a t n u m b e r 

tr a n s la te s  i n t o  a ra te  o f a lle g e d  v ic t im s  o f 9 4  p e r 1 ,000 N a t iv e  c h i ld r e n , as c o m p a re d  to  55 p e r 

1 ,0 0 0 c h i ld r e n  i n  A la s k a 's  n o n -N a t iv e  c o m m u n i t y  a n d  3 9  p e r 1 ,0 0 0 c h i ld r e n  n a t io n w id e .

l O Z

/ S > a s e d  o n  ju v e n i le  o f fe n d e r c h a ra c te r is t ic s  s u c h  as sex , ra ce 

a n d  age as re p o r te d  b y  th e  S ta te  o f A la s k a , i t  c a n  be e s ta b lis h e d  

th a t in  1992 n e a r ly  o n e  in  e v e r y  e ig h t N a t iv e  m a le s  b e tw e e n  th e  

ages o f 14 a n d  1 7 h a d been in , o r w a s c u r r e n t ly  in , ju v e n i le  

d e te n t io n  d u n n g  th e  ye a r .

A p r i l o f 1993 , o v e r 2 7  p e rc e n t o f th e  A la s k a  N a t iv e  in m a te  

p o p u la t io n  w as m a d e u p  o f th o s e w h o  h j d  s e x u a lly  a b u se d c i th e r 

a n o th e r a d u l t o r a c h i ld , s t r ik in g ly , v i r t u a l l y  h a l f o f th e  N a t iv e  sex 

c r im e s  fo r w h ic h  p r is o n  t im e  is c u r r e n t ly  b e in g  se rv e d w e re  c o m ­

m i t t e d  a g a in s t c h i ld re n .

/ Z 'X w y  o f th e  cau se s fo r  to d a y 's  u p h e a v a l i n  A la s k a  N a t iv e  

c o m m u n i t ie s  a n d  fa m i l ie s  c a n  be fo u n d  in  t h e i r  h is to r y ; s p e c i f i ­

c a l ly , A la s k a  N a t iv e s ' e x p e r ie n c e s s in c e  c o n ta c t w i t h  E u ro p e a n s , 

a n d  tn  th e  c u l t u r a l , s o c ia l , p o l i t ic a l a n d  e c o n o m ic  c l im a te  c r e a t ­

e d fo r  th e m  b y  b o th  th e  fe d e ra l a n d  s ta te  g o v e rn m e n ts ,



T ^ - Z t th e  c o re  o f m a n y  p ro b le m s  in  th e  A la s k a  N a t iv e  c o m m u n i t y  a re u n h e a le d  p s y c h o lo g i ­

c a l a n d  s p i r i t u a l w o u n d s  a n d  u n re s o lv e d  g r ie f b r o u g h t o n  b y  a c e n tu r y - lo n g  h is to r y  o f d e a th s  

b y  e p id e m ic s  a n d  c u l t u r a l a n d p o l i t ic a l d e p r iv a t io n  a t o th e r s ' h a n d * ; s om e  o f th e  m o re  tra g ic  

c o n s e q u e n c e s in c lu d e  th e  e ro s io n  o i N a t iv e  la n g u a g e s in  w h ic h  a re c o u c h e d  th e  f u l l  c u l t u r a l 

J e rs ta n d m g , a n d  th e  e ro s io n  o f c u l t u r a l v a lu e s .

^ Z ^ c s p i t c  s om e g r o w th  in  in c o m e s  a n d  n u m b e rs  o f jo b s 

in  tb e  1980s , v i l la g e s  r o l l  h a v e  m u c h  s m a l le r in c o m e s  a n d  

h ig h e r u n e m p lo y m e n t ra te s  th a n  th e  s ta te  as a w h o le .

* £ > ? i l la g e s  a rc p r e c a r io u s ly  d e p e n d e n t u p o n  p u b l ic  s e c to r 

s p e n d in g , a n d tb e  c o s t o f l i v in g  in  v i l la g e s  is  e x o rb i ta n t .

C L T ^ n e  re c e n t s tu d y  in d ic a te s  th a t m a n y  s m a l l S o u th w e s t re g io n  v i l la g e s  m a y  be lo s in g  th e i r  

g e o g ra p h ic  a d v a n ta g e  d u e  to  t h in n in g  o f f is h  a n d g am e s to c k s , la c k  o f jo b s a n d  th e  need fo r  

g o o d s a n d  s e n d e e s a v a i la b le  in  la rg e r p o p u la t io n  a reas , s u c h  as B e th e l o r  A n c h o ra g e . . . T h e  

p l ig h t o f th e  v i l la g e s  w i l l  w o rs e n  i n  th e  ab sen ce o f s y s te m a t ic  e f fo r ts  t o  re d u c e  th e  p ro b le m s  

a s s o c ia te d  w i t h  a r a p id ly  g r o w in g  p o p u la t io n .

*tei/arocawJjncai/grSoaa*Cthr.t Cayggua. iWS

8 .8  p e rc e n t o f A la s k a 's  t o t a l w o r k  fo rc e  w a s u n e m p lo y e d  in  1990 , o v e r o n e  f i f t h  o f 

t h a t p o r t i o n  o f A la s k a 's  w o r k  fo r c e  c o m p r is e d  o f A la s k a  N a t iv e s  w a s u n e m p lo y e d .*

J ? n  o n e  o u t o f e v e r y  e ig h t v i l la g e s , u n e m p lo y m e n t a m o n g  N a t iv e  m e n  is in  e xce ss o f 5 0  p e r ­

c e n t ; in  o n e - t h i r d  o f a l l N a t iv e  v i l la g e s , m a le  u n e m p lo y m e n t —  a t 3 2  p e rc e n t —  is  n e a r ly  

q u a d ru p le  th e  s ta te w id e  a ve ra g e u n e m p lo y m e n t ra te . *

7 - ^ m o o g  th e  r o u g h ly  1 6 ,0 0 0 A la s k a  N a t iv e  m e n  in  th e  s ta te 's  c iv i l ia n  la b o r fo rc e , a b o u t -12 

p e rc e n t 16 ,645 ) axe c o n c e n t r a te d  in  th e  c ra f ts , tra d e s a n d  s e rv ic e  s e c to rs .

/ V e a i l y  o n e  in  th re e  o f a l l e m p lo y e d  A la s k a  N a t iv e  w o m e n  w o r k s  e i t h e r  as a s e c re ta ry  o r
7

* Wg> fv twfr SWUM «rg to*- mtrt OCOCTS*1» n moc .+■ 
uqm cvorlCQiMa *> o o w o o s n ’ 
«*» a* not o**̂ so « Kt um rew riri c w a  or* 
nxcr* w o* *ver> w  tioa wro a.



clerk, and one in four works in the service sector, primarily in the food preparation and custo­
dial fields.

^CThile ail Natives, both male and ferrule, arc severely under represented in managerial 
and professional specialty occupations, Native women are about 60 percent more likely to be 
working in the management and piofessional tiel is than arc Native men.

V O ith  two exceptions — th e  In d u n  H e a lth  Service and the Bureau of Indian .Affairs — fe d ­
eral agencies surveyed had a c o m b in e d  c u m u la t iv e  A la s k a  Native/American Indian employ­
ment rate of 5 .6  percent. ( IH S  a n d  B lA  h a ve sp e c ia l congrcsslonally approved A la s k a  
Nativc/Amcncan Indian hire p re fe re n c e  provisions.)

D a  1992, only 4.8 percent of th e  S ta te  oi Alaska's executive branch work force o t 13,703 indi­
viduals was comprised of Alaska Natives; of particular note are the Department o f Law, d ie  
Department of Natural R eso u rc e s , o n e th e  Department of Fish and Came, with percentages o f 
full-time Alaska Native em p lo y e e s at 3 S  pa c e n t, 2.1 percent and 1.6 percent respectively.

estimated 21.5 percent . : A la s k a  Native families had incomes below the officially 
established "poverty" line income SI2,6'4 tor a family of four) in contrast to 6.3 percent of 
ail Alaskan families.

/knowingly in some cases and unknowingly w others, many Alaska Natives have turned to 
government subsidies, income maintenance programs and other components of the transfer. 
economy to make ends meet.

a m i  C ^ o z z c c . tL o tx t '

here Is a prevalent misunder.Riding or misconception on the part of many non-Natives 
that only by administering “Western iusu:e" can there be justice, and this perspective is ulti­
mately harmful to the pursuit or alternative dispute resolution strategies at the village level.

D a  analyzing information from the State of Alaska, the Commission found that as pf April 
1993, Alaska Natives made up !usi ever 32 percent of the state’s incarcerated population,



d e s p ite  th e  fa c t th a t A la s k a  N a t iv e s  re p re s e n t 16 p e rc e n t 

o t th e  o v e r a l l p o p u la t io n  a n d  o n ly  13 .5 p e rc e n t o f th e  

p r is o n -a g e  p o p u la t io n  in  th e  s ta te .

T ^ I a s k a  N a t iv e s  m a k e  u p  5 9 p e rc e n t o f a l l p e rs o n s 

in c a r c e ra te d  fo r v io le n t c r im e s  a n d 3 8  p e rc e n t o f th o s e  

c o n v ic te d  o f s c x - r c la te d  o ffe n s e s .

/ I 'X a s x  N a t iv e  c r im e  is  a lc o h o l- r e la te d , 3 n d  a m u c h  

h ig h e r p e rc e n ta g e  th a n  a ve ra g e in v o lv e s  v io le n c e  o r 

s e x u a l a s s a u lt .

T O c W  o v e r h a l f (5 3% ) o f A la s k a  N a t iv e  in m a te s  a re 

In c a rc e ra te d  fo r  c r im e s  f a l l in g  in t o  c a te g o r ie s  d e em e d 

a m o n g  th e  m o s t v io le n t : A s s a u l t (1 4%  o f to t a l N a t iv e  

inm a te s ) ,- S e x u a l A s s a u l t (1 4% ) ; S e x u a l A b u s e  c f a M in o r  

[1 3 % ] ; a n d  M u r d e r /M a n s la u g h te r (1 2% ).

7^ / b o u t  2 7  p e rc e n t o f a l l N a t iv e  m a le s  b e tw e e n  th e  ages 

o f 14 a n d  17 w e re  r e fc n c d  t o  th e  s ta te  ju v e n i le  i n u k e  s y s ­

te m  i n  1992 . i

' ' Z T h e  m u r d e r ra te  a m o n g  A la s k a  N a t iv e s  is  fo u r t im e s  th e  n a t io n a l a ve rage .

" Z ^ a t a  in d ic a te  th a t th e r e  a re d if fe re n c e s  in  th e  tv p e s  o f c r im e s  fo r  w h ic h  N a t iv e s  j r e  b e in g  

in c a r c e ra te d : w i t h i n  th e  m is d e m e a n a n ts , 4 3 p e rc e n t a re N a tiv e ,- a m o n g  se x o ffe n d e rs , 3 9  p e r ­

c e n t a re  N a t iv e ; a n d  a m o n g  p r o b a t io n  a n d  p a ro le  re v o c a t io n s , 41 p e rc e n t a re N a t iv e .

r e p o r te d  fo r  1 9 9 0 s h o w e d  th a t h a l f o f th o s e  c o n v ic te d  o f se co n d -d e g re e m u r d e r w e re  

N a t iv e ; F o r s o m e  o th e r c r im e s , h o w e v e r , th e  re p re s e n ta t io n  o f N a t iv e s  w a s lo w e r , a m o n g  d ru g  

o ffe n d e rs , f o r  e x a m p le , o n l y  8  p e rc e n t w e re  N a t iv e .

^ - / l t h o u g h  p ic a  b a r g a in in g  h j s  b e e n b a n n e d  in  .A la s ka f o r  16 ye a rs , "c h a rg e  b a rg a in in g " 

e x is ts , a n d  i t  is  a p o s n b l l ic y  th a t th e  d is p r o p o r t io n a te  n u m b e r o f A la s k a  N a t iv e s  c o n v ic te d

7 0 5



4ad in ca rce ra te d m y  be in  p a n  due to  th e ir m a c  re a d ily  a d m it t in g  to  a lowered charge, 
w h ic h  m a y in  ru m  be re la te d to  th e m e d ia t in g  c u ltu ra l e th ic  o f a v o id in g  c o n f ro n ta t io n .

ct<zatlo >\
h ild re a  w i t h  a lc o h o l-re la te d b i r th  de tec ts ty p ic a l ly  have te am in g  p ro b lem s in  schoo l) 

f ig u re s  th ro u g h  i? 8 8  suggest an A la s k a  N a t iv e  FAS ra te o f 5.1 pe r 1,000 l iv e  b ir th s  c u m u la ­

t iv e  1981 -1988 , ro u g h ly  tw o  and o n e -h a lf tu n e s th e o v e ra ll FAS ra te in  N o r th  A m e r ic a  (2 .2 

pe r 1,000).

u rb a n areas, a b o u t 60 pe rce n t o f A la s k a N a t iv e s e n te r in g  h ig h  sch o o l d o n o t g ra d ua te , 

w h i le  in  tu raJ areas o n ly  12 to  15 pe rce n t do n o t g radua te H ow e ve r , th e  h ig h  ruxaJ g ra d u a tio n

ra te is co u n te re d b y m u c h  I o w a  th a n  ave rage s r  le n t 

a ch ie v em e n t le ve ls .

y ^ \ a s k a  N a t iv e s had A m e r ic a n  C o lle g e T e s t ; A C T ) 

scores abou r 4 0  p e rc e n t I o w a  th a n  th o se o i o th e r tu - 

den ts in  1939.

'^ Z T h e  c u ltu ra l d iifc re n c e s b e tw e e n s tu d e n ts and tea ch - 

a s  in  A la s k a 's sch o o ls are exace rba te d b y a la c k  o f 

N a t iv e  teache rs and a d m in is t ra to rs : o n ly  7 p a  ce n t o f 

th e in s m ia ic r u l t u f f  s e rv lrg  th e  14 ,000 A la s k a  N a t iv e  

s tu d e n ts in  p re d o m in a te ly  ru ra l sc h o o l d is t r ic t s  are 

th em se lv e s A la s k a N a m e * , less th a n 7 p e rc e n t c t th e  

in s t r u c t io n a l s ta f f s e rv in g  th e 9 ,5 0 0 A la s k a  N a t iv e  s tu ­

d e n ts in  c o n - ru ra l s c h o o ls are A la s k a  N a m e s

o re th a n 12 pe rce n t o f th e  s tu d e n ts in  ru ra l 

sch oo ls are c la ss if ie d a a ' C h a p te r 1" p u p ils  w ho se edu ca ­

t io n a l a tta in m e n t Is b e lo w  th e le v e l ap p ro p r ia te (o r c h i l ­

d re n o f th e ir age, com pa re d to  few e r th a n  4 p a r e n t o f th e•
p u p ils  tn  th e sam e c la s s if ic a t io n  in  c o n - ru ra l schoo ls .
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/2^qr, te the i/caning uModaann between small rural 
schools jnd low performance, specialists in rural educa­
tion point out thjt they can offer advantage* such as 
low student teacher ratios and opportunities for teach* 
ers to significantly influence the live* of their students.

^^ ihy three percent or all Alaska students had taken 
second-year algebra, compared to only 11 percent of 
Alaska Native students) forty-eight percent of all 
Alaska students had taken chemistry, compared to 8 
petrem or Alaska Native students.

C^r.ly about 67 percent oi Alaska Native students 
complete high school, compared to a total overall 
statewide completion rate of 75 percent.

J )r. some school districts up to 30 percent of Native 
children m elemcnttry school are below grade level, in grades seven through 12, the figure 
tumps up to more than 40 percent. Despite this failure ot the school system, some students 
are passed from grade to grade and finally graduated without achieving academic competency.

^ O h ile  the numbers of Native students graduating with educational degrees has increased 
over time, the absolute number remains small — 24 students with cducauon degrees in the 
University cf Alaska rysten in 1990

‘Mali f.'Mn U iM U a- ,‘umi a tk  .V.vcat* i - j . : ,  cf Sootl 
«si feooosx Ĉ «cia> slAluXt — AacScrap

c/'{lgh school graduation rates among rural students have greatly increased as a result oi 
replacing boarding schools with stnall schools in the ullages, achievement tat scores of stu­
dent* tn sm a ll rural high schools are, however, Iow c t than jtatewidc norms.

MUdU N'«,r» IJhuuca lu&t ia the Hamm." Irvxsta & loml 
e-4 taautk tltiimti-r tf a lu la  — Aatksm

J)n  1950, the percentage of the adult non-Nanve populauon chat had college degrees was five


